CORPUS JURIS, 


BEING 


A COMPLETE AND SYSTEMATIC STATEMENT 


OF 


‘a= THE WHOLE BODY OF THE LAW 
HO 4 AS EMBODIED IN AND 

4 L DEVELOPED BY 

Vol, 58 


cy rae 


ALL REPORTED DECISIONS 


EDITED BY 
WILLIAM MACK, LL.D. 


Editor-in-Chief of the Cyclopedia of Law and Procedure 
AND 


DONALD J. KISER, LL.D. 


Contributing Editor of the Cyclopedia of Law and Procedure 


The law is progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 
already settled. 

GREENE, C. J., in 7 R. I. 356, 


VOLUME LVI 


New York 
THE AMERICAN LAW BOOK CO. 
London; Butterworth & Co., Bell Yard 
1932 


~ 
A. 


pa 


‘ 
~ 
~~ 
= 
P fe 
+ 
+ 
. 
a 4 
i 
Sie b e 
' ti 
; ! 


-RINTED FOR 


By THE 


 Copyricut, 1932 
AMERICAN Law Book CoMPANy 


6 
a 


dene ne i at ep a 


TO 
CHARLES: WALTER DUMONT, LL.D. 


January 1, 1860—January 1, 1928 


the author of the plan of the Cyclopedia of Law and Procedure, 
the inspiration of the organization which brought that work 
to completion, and whose creative genius evolved the plan of 
Corpus Juris, these volumes are dedicated. 


TABLES OF TITLES, WORDS AND PHRASES, AND 
MAXIMS IN THIS VOLUME 


TITLES 

PAGE PAGE 
SSTOMITLONA. Blas cre t's oes see aces siaceuelomateiele Stele DS | Bedomy eins ac Bi ee als whe Pee eee bee eee ee 786 
GIES Seanad Rae eS (16. |. Speciiie “Performancer.ca. co). Gate ee 829 
DES » yee ARAN oS RRR SE a 745 | Spendthrifts ...... BESS ODED rE Ee ene oc 1287 

WORDS AND PHRASES * 

PAGE PAGE 
SURMOR MIME CAT TICLES) at's ¢iuievens heats et clase g avciduches GBD SHOrtMCaUses Sac acces tess seine alte tN 701 
POU OMAN OMSINICSS He ois es c'S cues we sed dwieea 6807 Short Circuit we. oes aes levee wa ee Ce 701 
SINE COMMISSIONS 225) loci lade. sees c ee Gon| PShortent fica une cess. sade hd Sone oe ee 701 
ERMaa IN MROLLOM™ Jen yc os wig ge oath precig' ns ESOP ESHOCe enbeyaam 0. esi. ecase Kaeo eae 701 
DINE SIESe a HELL (2 a 68d) hort orm cca t waak dhaeee oe oo ee 701 
SMA DE ATIISLIACEL OTIS 0 a6, she ais 2idru ateoans toasdees aeweed 635". Short form decision «2% Saccas dete eee 701 
BUM OMATUTIO Wei c Santee halt «cata Sic es Sakae 685.7 |T Shorthand Metin. de web 25 acme t «saa een 701 
Slinpereceipt rae. «Cc we oe rier storie years dacener eras GSD | FO MOREY ra tats Like Aas Cty Oso. dicarehd ee eters ee 701 
peIpaa Spa ONGY Cate =f 2.19 cay chats stele ane ims ways O30.) Shonmtrates'.. vice sain: ae cles oe wien eee eae 701 
MERION UL De oP ers ded ck. arccn tN a cone dies Aipiacte's USOs' | OROwl. SALEM ioe. new addy Rake Wael Meee eee 701 
SM OpoRCOMM DAI Ve yaaitdte ct dings tae obheeaehs OSDa lm Snort eShip peda aernstccst etsy alee eae 701 
OUTS MUSA IVS: ste ek Lats sonia, ysis oi) eich peter evn a 6 635. |PShorhishMmMons rons ass oe hetero. eRee es 701 
STAUIOSNGLE: » Gig oto ONO CNG See encore ates 685: SOMES WANG | 'p616 9 ora-a oct ona a ore ee a 701 
SMP SRKCETI OT Wee! ck. hy cie haeiialny otk essre: ai tiene os en os CSOs EShortmycawlin ee crass aa acta seeks ee nee 701 
SHOPS TORN OeIsh ca Gato cere ecb ichcrd e-cid oe OIC en PSC Une fam Or rae ano nAG Norman boc wad 5 701 
SPERMS ERIC T See iene) Sareen. otai'n an, wa -avalsronep here's 04% OBO OHO PI UI 9 ace 4) e's sig, e shea a oe ovine eee 701 
ITN WE Ceres ete cuen ts tak "cc «Pere crews, 8 chins, srs orsears 0,5 OSOF SOUP Micrel: woe: potdard otek heen eerie 701 
Pe ROCKCMPOUUS os eas tone Cen ries’ ons O85-7|| Sould eri iva, beta < aaroce ae oe ee 701 
eee AR RL WEES E Siare SPs, lec Sieancevete oo Oys: «073 sets OSORIO MOVE T nl versie ae aes the strays < ohare: ene ene 702 
STA UML YE ois, ipele Dish sin. 2 ais She Siaiw seers ciah= seen eats GSMS hovel Ecairs tstercdlers superctneecihe rat cae a ee ee 702 
TRIESTE 6.4 Gi dio Ge nec Re Men crete CSONPASH OWE Srp ise. ce ote nore aka wate sual wr Pier ee octet aa Meee 702 
SEE GS LS RIS on OIA PRES SE 685s) EShovaniow the sve" wpe ans orcs ntrarete ere tetener tens 702 
SMa O TR OLDE ht <a ncvernieto ican din "elo sueherenettrese O85 BS Owes We wha oat as) doe helo haste torre nares 702 
Siaearcl ey Fis Gea Gee Oe Oe eae (Ghok oy Ml Dito Oona ey ai 12d man Pe ree Ree as ste dagen @ Bbc Ber 704 
Saaelahy “died ole. Coo Bis Ooo Sua ane os commen Ec Gf AN SVaienWKES 45 Sooo e oan ER eS eA RO 704 
SIGN EAC eI aii cict uci ensbrcats areas ale hei evapcisierstenets (te ea! ole) oe Wa acraretcrs Scam ORIG ene Oe. 8 a OG bis ios iS 704 
Sar Non emote eee ce Sune MRI Panic! cay aoe a susanehyetoilons GSTaale Shrampilers ce. ion tosebeystcter alors eee rele pane 704 
ye eC NEE Ra Ssctmnoe CEST Stemi hcrk th et ee 705 
SIRO Ree a otc ish oan ae So BON o Bates oes Caceres 6894) Shur Ome c.comuer. savec tence seis sr oheb aero hansk sparen 705 
SONGS > ty tania ge nal toe eet bi ee eran gs Ser Oar GSO Res IG. O Whe Shc trea re ores alc a tN TREN ee at ee 705 
TRO ACOISLAII A vawl sv erale conte ndedtvearat: eis) allele aiei ani ug 694) Shuttle So used ish eneirs signer tar eianh tore eaten oe 705 
Eee ate hel oses foe eiase gto. seessnays sensi ooh es GOL MUST yan tain hie cx.Par tlatel oiorertheld Next Cob y At eet Paste 705 
ECOL EI ttre. at Gieue es cyan snow asses os 694 | Shyster ....... Reece acs tet one alll ake eee AeaLeCe ere 705 
GP-S PUECOd lore oc inte ical ase tie nets Seo nie oie eleeie 695 Si Ne oe Te ih oe OU ee rts es 
ROPE SUE WANG oe a Race nie ties eine aw onieya lone .-. 695 | Sie ....... signe elon n!atiun 9 elbtite ola stale eralataiesthand ate 
Shore ..... AG CHRO Ba ERG eis ha On Cat ee 695 | Sick 1... eee eee eee cece ee eee ee eee eens 706 
QINOiGAOMMADE eres po00 Ode eme arom oun o Hens Oc\c GOSE|SSickebemeltis ye 14. r cect gh pater st etnstvet cao fn anes 707 
ST TMM ete oes ee okesee ye, Oka iek eee Ne ene oilers foe eR OTE 698 Sickness SE gies ve cape ha detaber « BMGT hele eta RRC 707 
EAs claccue de eo shale sre. ag Ou Senge hare he ne mie COONS IE SCG WE wee a sratihayocokaps aise: eave k Ot seneta hel recente Reade 708 


nan on i j ani words and phrases, in this volume, was prepared by CHARLES 
SUMNER HOBINGIER, J.D. Bate One Ba De care Hennecke breieee ane fe eee (see tae 
: H | i ‘lipvi -1914; udge, United ates Cou or China, or ; hie 
Judge, Court ae ge oe Lua enya ; detailed for survey of Cuban Laws, 1926; Professor of Law 
arena ky of Nebraska, 1900-1903; Professorial Lecturer in Law, University of the Pee oes ; 
ber faculty, Comparative Law School of China, 1915— ; Professor of Civil and omparative - aw, Na- 
are University Washington, D. C., 1925- ; Vice-Chairman, Comparative Law Bureau, American Bar 
Association 1919— ; Author “Philippine Smee tees CeCe PRION ah ite Oo spyeer pO renee) 
a; Lan ” ng ; “Alevosia’”’ ee ; Arr a he oO; 
Pe erations of the, Romy: “vBastando” 2. C. 3 ‘934: “Beneficio de Inventario” 7 C.. 5. 1136; ‘Bienes” 
Autor 4184; “Bona Paraphernalia” 8 C. J. 1149; “Cadena” 9 C, J. 1115; “Calumnia” 9 C, J. 1119; “Censo” 
Ly J. 67; “Code” 11 C. J. 940; _“Codicillii” 11 C. J. 944; “Cohecho’ 11 C. J, 953; “Collatio Bonorum” 
11 C. J. 962: “Commodatum” 12 C. J. 151; ‘“Compensatio” 12 C. J. 224; “Confusio” 12 C. J. 488; “Contratos 
oC. J: 802: “Culpa” 17 C. J. 393; ‘“Damnum” 17 C. J. 1123; “Derecho” 18 C. J. 785; ““Desacato” 18 C. J. 789; 
13 Ck dacjon” 18 C. J. 969; “Divortium’ 19 C. J. 379; “Heres” 29 C. J. 202; “Modern Civil Law” 40 C. J. 
fo ae Foivil law titles in this work as well as many other articles in this and other legal encyclopedias. 


vil’ 


’ 


vii TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME 


PAGE PAGE 
STG is the = ausive esarecels ayet cen REST oenaet hee een ener Alia Misib- eee in tre Ate cmhowodeaovonton made oo oC 741 
Side:bargrules ac tome ee octet re norton 712 | Sixty 2. ieee eee eee wlan ene tele 741 
SIG CalaVerc 10h, Pearman Rec BAGG, Acacias Cacho, bwiGso-y SOO 712-4 Size: 2s as ote oh eel ar eee evel mee er Re etierene 741 
DTGE-IICKEM <5 Fusions vale aleuoeutis invent Rony Pent te eons ee 712 | Sage lis sce) tee daa, optaatee einer Ae eer eee 741 
Side lines: anc We Seis cae te Ae EONS T12).| Skeleton esc. se nee ona eee eee acres 742 
Sidi S6ty Sarsunery.ah ieee els on mueie mene merer keedcneren es 712 | Skeletommzed sions rae tacnn iene rere nent ite eens 742 
SHOE (HONG So adeno geweimoc0 ce aabssn bonGOSC 712 +! Skelppimiostomes sys scvelpersy acters nedstene nent 742 
STO walle caucus serecntere ba cuaracteeicrerwe) marron eae see VID | SKIG, area ote aol aes ege ha Vtetate Ce eee 742 
STC TTIa = octyalons,s cctancteosyre Mase Srolaeee Sie x el sauste ey eres TAS | SSkididinte; tones + eee toni teeter ter eee 742 
SHOTS suis 8 SU SUA TL) Aitow Pate n eole ges Sear ERS TIA’ | Skid6o bell ~ Seve cte atten ace ie ene eens 742 
SiOhtS  Kivticia nels talon acta ete nace et 714°) “SIE oes oR oa eke ne cane cere teks Riek aetes aah gene 742 
SVicailllicarat etree Sa ehac ime mat cone atts eoiamotn acre TAA | Skilled). Ses die Bois sees ayers ca she he ese ceeeeonenne 742 
Shh Pe een en eR Vee ue ae Ob TTA: | Sle Pul os pds 8 ee ee sete cane eee eee 742 
Siem allie ee ey teeacciavatepervaint cette icueee tone (er eaters (15. || ‘Skimmed milk % 7. creeps eek eer ewer ree amen 742 
Siieen ys Abud she acim aia ce oene oO oe Bibi Bprowio (BUS ee Wael choaetucnirureniir eer. c5.0 0 DOTS ac Oo ob Bo cig oO 742 
SI SeaE Vo ceuele hierscanti ce eke 2 ree ee ete F320 || SSR es seat caver te ge ctepaoceis rece eek eee eee ae 743, 
Sica aes a ineerometrmae eat cese eB Gola Goo no 732...) (Sky leht i vow dere eee eae Ree 743 
SUS MN e OWA B55.0 Gaga dns oW oo adeco cobs (32. laSky (signs... Ox tretiene deere ke esl ieee eee 743 
SG acrcta sir ch kal oto ors he ana Oe 732. | Slab = ais sere ss Sere cyeeiee nan te eee eee eee 743 
Sulen Cpe precios Wok ete le ei tae ea ro nen es T3820 | Sacked Ssccsateve ca dou tere toeget te athe ea ental 743, 
Silenbeparckmer Nh .varcoce <aketeccssstleee ecueneee ocaeoreooreds 732. | Slacken- Jan cisnc al seecaya take eceweveneee veut oat: ear 743 
SUMOMELLGL copra cre ceec cates ete ctacrdet ans een. #32 | SLACK OL.“ ccra semen charRoe ee ek Rarer eas een 743 
SIPC are ts etal ccc Oe Re EARS cecum res Pee (79a (ets) (cee Fa moiioln U UROa SamebasinG Oo cack 743 
SilierousP marl * 5.0 Nowe Sis oe sever eer ea eee LED ISIIENACNTE 5 5 noted ooo doe Aion As oie ava oece aoti ahs 743 
SHIT CLUTy BA aa vane ae gobs, cavern ee ee etn eet T32 WOSLANO! SS. atl Monte cae eect aie: oe eae 743 
SUT COT repens cate els tuy ooh ne eR OR een (OVA A IENNBUNE™ Be ob eswnc snob edsast "Sd oie et op anne “1 43 
Silt sek icp eee Ses cp dionaieta races nearer Reamer eae 732 Slate’ Acas. tee an tcebe oe Coane he ee 743 
Sues acca ea cpataarn aetna eaatattere! aiaicics to egereteas 733° | Slaughter-house) 2574.40 cee eee ae 744 
SILKS aati cioie oe Gren a Doce > bins ovine ce ac (dou Sl avelold Gree ea ascetic sctkebeaeent stein core 744 
Siltraitcicccra an ote cc ebat cet tte eteeep ae 739° | Slaverye.. gt scsutesenea ean ares «aie ee eee 744 
Sillvance udm ancira sect creer acres) eres T33)| .QIAY wf cece brden cata deel o eect ies a ee eee 768 © 
SLIVeT aa eres Leen ict et Re Oe 33d. | SSc. CP or SEG, Cuetaniae ain) ciecres, eee 768 
Sullvier-bearino SOre yar sieeyletars ceetsuclo sone sree 733.) Sleeping-Gar < .clpa yo teal -teels oe oe Se 768 
Sra aire Powe et Seis ek. consnct ako eemstcenany oe eager 733: | Sleeping on-rights's..o. aa «sc sess oe eee 768 
Suma aaatay tere iiss coe Skew ds eae ance tae 734 -Sléeping pantier cuca. sane Maree os. GS 
SMUG UaT Revere a eke us aista oie ome ates 734 Sleigh. «ote vee. seit, halo ace ae ee ee 768 
Sade TMLHAU RG Coe ees rane hire Mera ae PPC ES coor cn. MA cy 134. | Sleiaht of bands tacetwan ue de oa ore eee 768 
SUMO MY? tac eiken owt teks Gosche S Ae aya,cnmicte saisvovencté T3023 Sleuths. « sapere Metre ae eee ACA co: 768 
SSL Pll wants civil s sudievetern eal seueeenshe eramine ge Were 735 | Slice ST AU ae ee PROM RI So 769 
POUT GEXA cterereer as cites sans Ae = aera tos Bors tons (805 | Shik: «. Vecnneel eacerorasce ase, slots oe re ee 769 
Simulate OLE AGE EER Bi Gees cee: & teewe oie bd Sliding Scale — yess oe ke cece alert ee 769 
Sim ablON Mac sese se olive oe nities § Cheer aie 736 | Slight, Shiehter, and. Slightest.....1-a. oes 769 
Sarit aN SOUS Aes aclaratele rade otis weyers slate sem cco alors 736. | BUD io hee eig ante oe hte ee a 770 
MNRAS, oycahaseddee atrosoonsoonod 736. |. Slippery noes hae cae aceak eeu sete ene Oral 
NDOT Mates aa LCRA eA ao. homme ime IE hmane Adie OF F361 SUE okt are ecto etange este Cede ara, ee eee AL 
Sine animo revertendi .........-.6.0.+2+.-. T3L, | Slopes Sevres be ate apiece eee ve Tal 
Sinecure Adi Aas OA Pn cok oral a ee re ee ee eats Slop fed OD'S <ks tess hace hero aye aie 3 eee GA! 
POT CIG Pataca cues ora octane oy, egeelates oh arokacrerare TOT” S1OG, 5. teas eee ete es emote eee a vie 
SiMOLG Mar DON <a a caaseee LAR: ee ae ee ee 737 |; Slough sac 3. 5). eee eee ee 772, 
SMPET oss. see. eee admin iter Seer ees T3T. | STOW. Coa Se tee niin eens pee 772 
Se OM ae Sa antes ae A te Oe mas 737" |) Slowly: ccc oeke Se ee eee He 
DOVER NORA oe amas 2 oecco Sela, Sito Grammer ORS ro Ooo (88. le Sludge’... 25 waa ae rte oe eine he eee 772 
SUD GMEIE AE braun aren won wots pete 5 80 788 |? Blues. cs. Feet ee ee ee 773 
DSC te ca Ba es rye een iow eS eri Gal B.S Hed kc 738° | Stites "2.2 feu ee eS hie aie tole ein 773 
Statin fund moet. ce heen. ee ee 738 '| Slnieeec7 osc) ee oe ae ae 
Si POMP OTIS Sa NS yet ie les awakens Sie aa eae 739 Slinkee dain ceeact eceetytus AN Nie Meee ile ae sees 
Sinter SYsUche not «Pope ouster Tarn els aie arr Rae 739. |. Sluicewanenias tec ac ie wee ee TS 
Siping pet (sists Custotatn aan, Crome tact eae Lae ne F309 | STO eS b of OA Re Sie cio eet ncn neiey aie ee Giles 
SU MOCORNOSCAU tate wteya os «iaraietnc Od ater mc venrenNe 739° |) Slush cits Sere we hae sale tee ee cS la en ae 774 
“SNS ce aoa Co ee LEA et oS (30) | | cS luisa Bert wr accnotae ie oh ta yates ee ~T14 
Re ehOt yada cite o merde 739 | Slut ee 
IG Oy be. Nee SeOe Tage oe ame ter Freee oe no By, BE || RS UUIB & sia yee, avore orate eons Aiea ae 774 
SEser NOGIs., sansa ual ne bauer oan eee eee 740 (| SII es Mien ran in co rae ee ie 774 
oD a ed a CIRC peg oT 740. | Sly ohask Deel ne ie, ee, ee 
Site 5.0 PORN ROS SIOM SEO ace oy robb orden her batons Goo Hien 740,,| Sinead Sein hea ee aa ely Oe 774 
SiO de SANnadon Mayor Wo). sayegum cee cael 740 | Smallpox Mars SOUR coh Téris) 
OU TURIN STAIN A AS ac ice rd tp Ne el eich 740 | Smart money 00) oeen) ci: we 4 eee ees 7715 
Santee een th cae he ee 741 | Smaelller sx mae lgaceie nidlste ooo ace oa) pane 
Tec aon Pathe eat? i ak hicieeene 741 | Smell the land .}. 22. e vs. s6acust. eh ee 
OUDUS Ware lary laje ate alisiaifev elielfete) e¥s)isievo vel eeleleicelciioleterorels 741 Smelter returns. Wet see ce ee 776 


TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME ix 


Smelting . 
Smoke 


Siei 8s 9) ,@![e ol a eaters (61 eee sti) eliciia (e's; eile) ie (6 @Uele lee lece: © 


SEE PIES! 0.9) o Jone ee! aliet eel ’eueine eileele isle ‘ee leleiie re 


RBIGnelecs COatcts etd Oe AR MIMI on ce ok old iy: 
Smoker’s articles 
Smoking tobacco 
Smoldering 
Smother 
Smugele 
Smuggling 
Snag pole 
BE APR ys ME dele haath Naa a Sib 3 esd oes ono use 
Snapper 

Snapshot 
SV SUE CUR cee oer a eee en a 
Snatch block 
SIE crtner, Bnd le Re ae ee 
Sneaking 
Snooker 

SHOW itipe sa tee arint eits. ary, Sa ee AatatonS 
Snowflake 

Snub ropes 
Snuff 


©) C626 010 ):0)/0'61.0\6 (0) 6:0) oe 1¢ 0 @ 6 abies, atalis. 
8) 8 © ,0 10) © 0) 6 ae & 0 us 0 0 0 6 0 0 0 66 6 06 


© jejjeye s/c ole 0.10) 2 0)6 100, ¢ (0 © 0.6. 6 4.05 © fee e16 


CO I CPC ORC ONCE ICHICS tet YO eMC BCS OCCURS Yer) COR Be HC 


0: ekenevie. -# (0) \0] ie mi61a) (0)/8) 6) (0 40) s)\4) 6) 0) /ee\\e| e010 6 010 @ 


elieite Hel lol/en s)fee wie 16/8) (0) ss] eye, sikelsanie’ -aalleiveie) ies /s\ (ee slelé le! 


Oue) [916.1614 lel (b ehetia, oie) fetes: e (616, \e (o.1e) eee he calie ls) «kale le 
TUneiiele!e iei,e el sie) *) [eulellen ell e¢)o, e/:0/ se) >, alle) 0169 eke 


OL eye eee) eet a) 8 Lele else, slic kw wlis) ele ele) ee) (0 elves) sie 


S70 eave (e sicenons e6| se 0) :e,[u see) acs \pJie, ieivelie <6 10) 6 16 (6 a) 


oy 
CLielielel sie le (ee, stele le ¢lea) vy ais) «iss es) 10) (0) (6 le herte. 


CY 


Soakage 
Soap 
Soapstone 
Sober 
Soberness 


@ sseveL eee) eLerelie ls leLoliene, Wis. el site elec es le\\evee eleters 
2 
ei@\, olieije] S\,0/' os ie \Laleie jo leslie s ie) ego e els (oie 6 le Lenele 
SeneLe le) ee eile 614 .0 161.9 [620 ee: © el 6, 610,60) oe Lele 5 is) ene 

Wiehe olen ele jenetedilelisieke) (ej :e uri’ sirelieuel_e. Jere) apiane)(ore re 
bie lelievelejeveelol sie) oko Ne esse 618 0) 6) e6) el/eleuelieiee 
SLeLeue loleielele teiielis ib: s\0,/e:\e a Je. oife (0 sie! « ies 0. 0.6 sb reNo lene 
nO (Or LON O OCI ONG (ONO) CaCO Cie mtn Chit Cicracsrom yet) C1 


Bhie Lei @le) ee! 6 8: 6 (es) s1 eens o, be 0) <6 (a ehe eee (eee; wes) oh e 


Social club 
SOGHAlh Gayonantane derowls toto eo Goel AOmene cc 
Social insurance 
Social science 
Sacikih Madani pocan mabe canton moors oes 
Society 
Sodium sulphydrate 
Sod oil 
Soft 
Softening 
Soil 
Sojourn 

Sojourner 
Solares 

Solatium 
Sola vestura 
Sold 
Soldering the joint 
Soldier 
Sold notes 
Sole 


ehullelse e. .e\[eiie, {61's .b\\9@) 0) eel e 6:6 0 6 6 ese ¢\\e\ 6 foenene 


0) 6 67 she oie vel lelcelsile\ eye \6\\¢ 010,60 0 60 0)\0 © 


eiwllelier eles; © sale: eae; 6) 6716 1'#ivelis ce/hel eke) 6 16.10/44) 16:16 


Solemnize 
Solicit 
Solicitation 
Solicitor 
Solicitor-general 
Solid 
Solidario or Solidaria 
Solidary 
DO UPAryreonNMeMONt . 5 Mis sls ses she ote ele o's © 
Soluble creosote 
Solvency 
Solvent 

Solvit post diem 


Sue ee etieme! | e):a;te) ©) 0) \o, 0 \e)ie 4) #\ 016)" 8) (6's) si je, ©) 6, (0; 61,0, 6 


eee ewer error eee eee ere reer eee seer eeerece 


ele! 61 6 (6.011614 ee) eee. vise. \67s!8 6) #0 6 (010 08 2 


sedis wees .0*e0s 10.0) #.e1:e, 0716.00.00! 01,0 0) ee!.0: ew. el.s 10) 6 


ee 


oalabcvielielis sls) \e) ose ic site le 06 6/16 .6/'6 6) 2) 6)0 0 0) 0 6 6) 00 6 © 


ee 


loNaiistiet es) o)enetee.c © v/\e ee) siisie ‘o1.6 6 0 0/6 4 8 0) 6 0 0Ne 


GAG] .0 161 fe S10) 0/,@. nO Jt) lo 6. 6) 61.01 oe, © 6-0 10-06, 


Pe ee eC) 


weer eer eee ee see nso e reese eee eeee eevee 


eee rere sere erer se eres sre ene 


PAGE 
776 
776 
776 
776 
776 
CUE 
CUE 
CEE 
Cue 
CUE 
778 
778 
778 
778 
th 
778 
778 
Gao 
GOS: 
779 
779 
CM 
779 
Gas: 
781 
781 
781 
782 
782 
782 
782 
782 
782 
784 
784 
784 
784 
784 
784 
785 
785 
800 
800 
800 
801 
801 
801 
801 
801 
801 
801 
801 
802 
802 
805 
803 
804 
804 
805 
805 
805 
805 
806 
806 
806 
806 
806 
807 


807 | 


PAGE 
DOMAtOse cis wa erica os Ok. I ee 807 
Sone’ Ga Nea! ot eee as 808 
Sonietime, 5 oh 1 ule veces. w sacehe eae eS 808 
Sometimes 1 os aie. 2. oe eee ee a 808 
Nomiewhatie obo vnta,> acco Nee ee 808 
Soranarm bulisma2y.ey.. deel akon) sey eee 808 
SOMMOLEMETA. 3660 sake cts Mee eee eee cent 808 
SOMT cael Ash os. Gataeme meee dn ee ae 808 
Sontassault demesne 6 )cch5 « sere 5 ee 809 
BONS ie ed ocuiepenhs seen cla eee eae 809 
SOIlLa eh s.v, sis cette, se eeRehe Manny, Meee Se 809 
SOOKE Ue Stes stis axwnclte ngrcR ee Re she ayes ot 8 a 809 
SOONEL IY cia’, cy Saat Gate a hy WA a 809 
SOO Eis xiii an eee ea dler ett eS a ee 809 
SOLE 4, souks See wh ats ey eee a ee 809 
A) EL ene Rm eS FROME S EAE RS RPC re Coie Poe 809 
OUI Ph creiet Ste eetncya Rencl o sete nea eee 809 
DONEC aon Ryne ats Soy he ee Se 811 
DOUG +5) case olan alee en cee Bee ree 811 
Southerly valia. ei Raa. ooh es eee 811 
POUL SIME: rack atenylcnichtead oleate tse aa ae Pee 811 
Houth ward.) wagencike ane uae eee 811 
Southwest hice. saa seeeciok An dee 811 
South westerly ie, isin.) 2 Ne od eo 811 
OU OnATAs ps). catia s coos ceva ela oe 811 
DOW EU CL EA yas ind, oonetds auesciee nk yao ie ae 812 
SOCELrel Daitiy sei nar tere en ctonet nae we nee ee 812 
SOW iiniire nto ahiferetlha Gut Ma at Row de x beeen 813 
NOL ia PRA A OR ie Sen, tore ree ee A 813. 
Sab faveta stobehaccie titer nt een at nye lees Seen ae 813 
Spaniard pea cd ocpenehee te alan ngs oor een eee 813 
Spanishgovanite Aancg sass eet ete cite eae ene 813 
SSAC (orci Aiivicne a) ong eee Mae car ae ae 813 
Spack-arresteri foyer eulanter iol eet at ee 813 
SPAR git ses. a cestal. vd Morel ne wis te ata Re eee 813 
SIGATTIN Sele sitters of uate al equate ee 814 
Sipallts c-svarerecet sen) abeorcn ivan tea Nore s el mnie ope aa ene 814 
RS] {ea Ob ANC dean Caen See ae Gir mh ne ean oie 814 
RO HOCHNA GUS SANT tec Rue AIA ois. A Obn.b oo-0s5C 814 
DSPECLAL! ityau. oe weer toate oaks, Sue eect aera 814 
Pec alish Octave. Nest ack hone netens eee nls eee 822 
SP eClalliye sof wwtetar svar scare eled snake Scheu ret anton eret ovate 822 
SP eCralltiy Mee so ece aye ates mee ey A re eS 823 
SP CGE NF iia ea Aa scree ae gree 825 
SPECIES Rs Aneesh ays aera oti nee eee epee 826 
SPEGUE G's porsa ee ecaicvste onerceaate Serco: oer ene aneLtes 826 
Jo POCA CRT Vee) Sais sei A eesekcten emerson Sach War eeee 827 
Specificatiot se.ctssew ar deters tere ctl tener 827 
SP ecifl cat GLs din. (st arsne seer ten tae cate eee kee ee 827 
SPECif ya ws gece ate of mlatehen cee tianeeanare et sea tek heieerntens 1284 
SPEC OMM aa nha bacnced Nos wet te aie teh terete area es 1285 
Speculate: cis aiee Ta ae wiolauartar dite fencsnale ete 1285 
SPeculabron sje eer teeeakh skate eae teh Mate steps Lae 1285 
SPecul AVE y save pate tree teictal ne totes «lake eet Peete ES 1285 
Speculum ws. lolrscee wets tabs cy ease entrar. 1286 
Sy CCCI Von MERA Se bec e BURG BAO AU Hoke otc 1286 
RTOs ers ee ARO a SIRS On eit hoc Geueig On! b.camnorer 1286 
COMI Vereen, story Baketa iets = aah cl narak aE reeres 1286 
Sneed y= WARN cei ncas a ers hee Meera eee 1286 
OCCU WAY, Pete ctthisie titans ta eset ee eke etree 1286 
Shia) aetie aie onc tek Sitetehs son ies onesie recta 1286 
Spellbind ..... ber SA ROR ASI clago PAIK Sicse 1286 
Spend thiritier uct. cece ste ts + cee cnyannnan 1299 
SON ee ecco da chat es ot ccleaner eneraare 1299 
SPURS ata ae crate stearetta ths ahs ets Naeaatcseas coreg 1299 
SOC KALGuG Note cals ek we nteen Se ote tenes shal Reuel ace 1299 
Sy oydit diehi dal anh Hii adercecmire ei niMeUl bio it 1299 
SN MERC SRE CU AIIE SEI EN ni eo ICI SEs 1299 
SUG Gems ate acorn des waekea. «oie lowe ies + panera wore 1300 


x TABLES OF TITLES, 


PAGE PAGE 
SSDI Sy Piet a noises evens ilalavewi ent orptare eae ae eee teaeE aM 1300 SGUare era rep sip s/o ats forovoofelata sie ele tatauere> oie tee ee 
SPINSLEL Bae cet «| seat -Seramestchel tet tr eRPM ek rergorenve VIOO® | Squats nex. crerslotese ave eoote haven cto te tie ekeretole te tetetonererens me 
CJM MOYES) rma dob ado co onc dsuC DC opHuS V3Z00 |e Souatter: woe .% crenserete re sejetevetete etnte ate totes chats etene ee 
IS PULIFOUS a5 of «Wiere suet olay el lenarerasalter shenenereae Rete Tene UBO2D |S Squeeze ae riar. teraroye aol ote rere eee dete ete se ood nee pee 
RS PINMG UAL Wy arel: stare enortenerecerancveles selet ender mer ecweR anes 1302 SOUEEZEL crete rsteteete ts atoretoteee "soley okesl ape ot eokor atone re 
Siri bss’ As). !asca cle cneuraro ncvenen telah tenon Pete 1302 Sr. u,b ahare “ahaa doco tars lol's le Sera tt Miata paietods Chobe ate aleReets ena ee 
SOMME WAS deonnemttacobds snub usb Ob SUC 1303 SSi cz sre lotirwlets saith ote ekotote ts Pape famerel shes here cien amare ae 
SS PUTUTMOUS) cc Ale svar sy cperaiosVelcne) tue Recah Rea eaten 1303 | Stab Leen eee cee e eee eneseeen ere ceteeetes ee 
SD) MAURO EMIS LON! Sor, Coad ond 6e Loon oc dno Ut 1303 S balou tee ere lorsuateliorste lebatet asiotele relator ter lker-feteralierete ae 
gS DRILL SWOLL es foes cicrel orortueuns she aust heeee eoemennere ners 1BOB | Stable seca ceverere oletete ols lotete tle wa pelegeeetere ererareneetens aa 
Spite fence or Spite structure .............. 1303 Stack stena hone ae (o7e ance igeke ate Rite eitle "ate tolls el eels a econeles i 
i OMPsMeNHNolsmerdo noes adedscougouduoc 1303 A TbiveMA A SRE MERLE dolths cinc.o-Ociucva v.05 0lcrc age 
SOMA Aes AePoo nooo nosy st couaLob sonDOS 1303 | Stage . reece alee cen cnesecererereeetensceees a 
SINMMEN Ce oo ob aooosidaqonoa convo D gad uOdC 1303 | Staggering drunk ..............--+-2e2.2% ree 
MOPOUIE E eraer'e Sealers, cserscs as tvestr ovale SeERUN Rov erop neta bon nchate 1303) |) Sta@emumi ss» sceapete ert tenets erent ratte ae knee oa 
PS POLE Siac. ss. ciao arats aia pieas ahora sO ayokns hen SPORT Nx: 1304. | Stainwary oi ace ssh aieiwte Mele tesla serene la elena a 
Re lEbytlie SWeILCM\ <5, cetera x jansterstoag araiepey el terete ABOA* | Stake.) ecste, 5 <:srapatede lotr well a eiete eteote ts fares aaa aoa 
SO bhanaer AHOEAIES Locongdaaddeddccvo0bo0900 1304" | Stakeholder: 212-4... etehetae eee ete tee nla me 
Splibtine cause Olcachlo Muerte reetr terre trs VZQ4 | Stal %s.est. ramets don tee reales cae fallate (None ote toy eke een ree 
Splitting offenses .......... ee I ook 1304" | Stale ge ates ee ate colt cotare net aclts RNR ee 
Sy OO hal ecru torrbiibia ceive sy Ot oo cure kG. ob VSG Stall tal petetetsle se a rove obama tara tole taste totem tae peterste atenate di - 
Spoiled wballotAd ci. ansreicuuow pena eer nae ceelens 1304: ~ | Stallace's ir-c sre a lesstetate etek sear teteate eaeteieyiene ae 
SOON OU AMIMDAL Shay, Seyetaleioe ti cpauerse ena aie tere 1304 | Stallion.’ sgeinc- acon sete a ene ner eee ME 54) Ag 
DP OUAGI ONY is, « «sis op ys Sihen aertecs unset ee 1304 |) Stamps. cscs ac eres, «am tre telet tele Ranier eens 1316 
CUE NNe ae in Se Or Cnn Damen onyaiine fos 1305} “Stanéhions® .io. wess Seetes ee bee ke are eee 1316 
DONS Ce ahh sha s Sulcers; sien svavehedsaceehs Rae ata ae 1305 | oStand shoo enoleeee oe ee ee 1316 
SUP OUbATICOUS. 5. o(.0eh e's ss. ape,shaue ohavelsrarerccre.rteeten 1305-| Standard 2%. 2.5.1.0 st sets hares Saas 1317 
Spontaneously ............ 6. cece eee ee eens 1305 || (Standing jo:.s-7.% 0). <hete ne ete eta ene 1317 
DOLE ta cid aoayetd « Saat oele Aol eee eet enn 1305 Stannary, COUT ya). mtstere-srents nlesstoevels rarer some eee 1318 
SOLES sey eis ed thts See Ee 1306.) Staple erops’./.i. -inn-thi selene ee ee See ete 1318 
Ot eee coe Sac oats itdutae stertetepger aera ene 1306:_|" Starboard cree. ceen go Oe oe eS 1318 
SELLS 2 WiC OneaORes CII ricer e Oe ort 1306 |): Starboard -tack).c.ww coc ee eee 1318 
PS OUISED) oie slap cian! vexed ees choys, syne eran 130%.|- Star chamber) \.%' s% .e-rheaeinteee se 1318 
Pwdt hook — hs. Po deh ae or eae ee A307 | Stare decisigic.4os)ccsco ele ee sas 1318 
SPTAg ... eee eee cee eee cece neces 1307) | Star part O.ci won. soos een ee eee 1318 
SPVAn cece eee e eee ee eee eee eee eee 1B0% | Start Vue eee ves de dee was kee ee 1318 
SPTats 06. eee eee eee ener e eee nents ALSOP. | Sfate -'.) iso. sivas eicten sae eee am re oe 
SER RB Sinnott renin GREE oie ioe eo ary 130@-\" Stated accounts Suto ecctesracr eek ee cee 1323 
© Cf) oop pO ROOT ER UR OS copbae Sherrod. Goes 1307) Stated capital suc 0)tecn eee ee 1323 
WiEPRIC Gls Reap ng 6b Star Ueno bendrok Toto 1307 1 Stated damages. hso>.xi-kn sn. oe eeeoete ees 1323 
SPRCAET TAs, sas fics camel hele eae neste LBOT N  Statedly: 4. la peace apace ss ven ere ema eo kena een 1324 
STG SOROS ey ROMS DIE mate Se Ae 1307.) Statement | ces). as sais Uta g siete ean 1324 
DS PTINSINE USE 5. -inlelewlcsteseqeineaf Veen ees 1308. || Staté.of cultivation’ 02. <a! secon See 1325 
Sprinkler leakage insurance ............... 1308 | ‘State of dependenéyon., <2)... 4 ene eee 1325 
SSPE TIL TTIO pee iets fc cle Seaweed te TUR Deeg aN LS08) le State. Of Ger ceretatirce +a iece eter oe ee 1325 
Pprocket chain “drive <0 j5../ Ye cyaten cuetepeialaan oe 1309 |" State Of: intoxicatiom. 2). %-..\lon ee ence eee 1325 
Sprung shot ........-...ss eee e sees eee ees 1309; |i State of amindt..) qe. sy ee a ee ee 1325 
Spudding im ............. eee eee 1309 -| - State of: mative’: tise. orecdecen eee 1325 
POIDULET COAINOIY Tips) 50.7. ala cc's ialauulecsten'e Mattes. eM 1309 | State prison or penitentiary .............0. 1325 
STU GTO SV Deere te cates tae Yee Sask PEW 1309.) State: religion deca eacer coe cde eee ee 1325. 
BSPUU WAGES Fo, oe foie ertl ede eigini op der nl oter pita see 1309..| State’ reports. OF. cy cies ies Oe a, 1325 
Ps sie oie ole cassia seb fala pes 9 ey ane ee og #09"! “Staite TEVEnMe. 1.6 tcl bine e ecm niceees eee 1325 
REACT Sasa eita isa 7. hot Scr k Soh rus see nee T3IO9 Stake! POR. ‘oo bites nae oer cece eee 1325 
DQURMOCTODA SAN ieee icaih,erk » peisocete ee eee 1309 
MAXIMS 
PAGE PAGE 

Si a jure discedas, vagus eris, et erunt omnia . | Siassuetis mederi possis, nova non: sunt ten- 

emnipus WCerta.7. sac ads Saas ae eres 706 Pala Claley sero erscve SAM CHa Ge Oe S SOO SUA bold < 706 
Si alicujus rei societas sit et finis negotio im- Sic enim debere quem meliorem agrum suum fa- 

positus. est, finitur societas. <.. 4.04.02 ac 706 cere ne vicini deteriorem faciat............ 706 
Si aliquid ex solemnibus deficiat, cum equitas Sie interpretandum est ut verba aecipiantur 

poseit subveniendum est........5...es0.. 706 eum élechh Sie s,. sea Seta eet nen 706 
Si aliquis mulierum pregnantem percusserit, Sicut ad questionem facti, non respondent ju- 

vel ei venenum dederit, per quod fecerit abor- dices, ita ad questionem juris, non respond- 

tivam, si puerperium jam formatum fuerit, Qbf JUPAtOres: aegis ag com ines eae eee 708 

et maxime si fuerit animatum, facit homicid- Sicut beatius est, ita majus est, dare quam ac- 

THVT. 5 A CEA OER AE OO EMTS OOM TM Ae re 706 GiPeLes ieee Cake RRS ie isiels aisle acctare eC OS 


WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME 


TABLES OF TITLES, WORDS AND PHRASES, AND MAXIMS IN THIS VOLUME xi 


Sic utere tuo ut alienum non ledas 
Sicut natura nil facit per saltum, ita nee lex.. 
Sicut pena ex delicto defuncti heres teneri 
non debet, ita nee lucrum facere si quid ad 
GME CEVENISSEL ra 2t Gs sctilewncte s 08S des cine 
Sicut subditus regi tenetur ad obedientiam, 
ita rex subdito tenetur ad protectionem.... 
Si duo in testamento pugnantia reperientur, 
PEUSMTUIO CStTACUIY» s:ds Chaat yak ak Kees « bus aoe 
Sigillum est cera impressa, quia cera sine im- 
pressione non est sigillum ......:........ 
Si ingratum dixeris, omnia dixeris........... 
DS iihlens. COPNOSEE GE. ls). 6< He vals bere oso ve 
Silentiazm in senatu est vitium.............. 
ienibaleges Titer arms: oss Ot se vc ok oe eee 
Si meliores sunt quos ducit amor, plures sunt 
GUO SEC OUT GML OT meus serreiee © ctemicre aelcnet ols 
Similitudo legalis est casuum diversorum inter 
se collatorum similis ratio; quod in uno si- 
milium valet, valebit in altero, dissimilium, 
dissimilis est ratio 
Simonia est voluntas sive desiderium emendi 
vel vendendi spiritualia vel spiritualibus ad- 
herentia 
Simplex commendatio non obligat.......... 
Simplex et pura donatio dici poterit, ubi nulla 
est adjecta conditio nee modus............ 
Simplicitas est legibus amiea, et nimia subtilitas 
in jure reprobatur 
Sine possessione usucapio procedere non po- 
test 
Singuli in solidum tenentur 
Si non appareat quid actum est, erit conse- 
quens ut id sequamur quod in regione in qua 
SELINA ES DLAFEC UCIGAUULLE . stelersballe ctaeieclel<t)-tre 
Si nulla sit conjectura que ducat alio, verba 
intelligenda sunt ex proprietate, non gram- 
matica sed popularl eX USU.............. 
Si plures conditiones ascripte fuerunt dona- 
tioni conjunctim, omnibus est parendum, et 
ad veritatem copulative requiritur quod 
utraque pars sit vera si divisum; cuilibet vel 
alteri eorum satis est obtemperare; et in dis- 
junctivis sufficit alteram partem esse veram. . 
Si plures sunt fidejussores, quodquit erunt 
numero, singuli in solidum tenentur...... 
Si quidem in nomine, cognomine, prenomine 
legatarii testator erraverit, cum de persona 
constat, nihilominus valet legatum........ 
Si quid universitati debetur singulis non debe- 
tur, nec quod debet, universitas singuli 
debent 
Si quis custos fraudem pupillo fecerit, a tutela 
removendus est ...... 


mire) (elena! 6 .¢) 6 (se elie) 6.0! 6/0 (61 e .010 tee @70) 0.0 0 elere 


SEO SS DO Onl ats Cu OC Tea IM SCC Ia SP CCC Cu a LC) 


ee 


els Debiems? 0) 4) 0) sce S16! 4°96 8:0, wv) wile e ¢ a) e) '¢ eX6\jeie ee, 16 


eooeeeeoreeereeeosreeoe 


PAGE 


708 
710 


710 
710 


739 


739 


/ 


Si quis‘pregnantem uxorem reliquit, non vide- 
tur sine liberis decessisse ..4 5.0.0. 0.00000 
Si quis quid de republica, sinistris, rumore, aut 
fama acciperit, neve cum alio communicet. .. 
Si quis unum pereusserit, cum alium pereutere 
‘vellet; any félonia” tenetures ava ac. nae 
Si suggestio non sit vera, liter patentes 
WEKGDC SUS iG GeO oo 6 26 Up ood mo BOW Conor 
Sit finis litium, interest reipublice .......... 
Sive tota res evineatur, sive pars, habet regres- 
sum emptor in venditorem ............... 
Socagium idem est quod servitium soce....... 
Socii mei socius meus socius non est........ 
Sodales legem quam volent, dum ne quid ex 
publica lege corrumpant, sibi ferunto...... 
Sodomie est crime de majestie vers le roy 
Cblestre-cs var nhee waren rd haath: ORL e Oe 
Sola ae per se senectus donationem, testamen- 
tum aut transactionem non vitiat ......... 
Solavinnocentia liperdss ic. wis ce cd eer ee 
Solemnitas intervenire debet in mutatione 
liberi tenementi, ne contingat donationem de- 
ficere pro defectu probationis ..<........ 
Solemnitates juris sunt observande ........ 
Solicita atque anxia etiam in solitudine mala 
CONSCIGMbARESL. beta certains cutis mole ree 
Solo cedit quod solo implantatur..... seteioteee 
Solo cedit quod solo inedificatur............ 
Sol sine homine generat herbam............ 
Solum rex hoc non facere potest—quod non 
DOtesbuinyjustegarerens sc. ac eee eyar 
Solus cum sola in loco suspecto suspectus.... 
Solus deus facit. hereden, non homo........ 5 
Solutio pretii emptionis loco habetur........ 
Solvendo esse nemo intelligitur nisi qui solidum. 
potest ‘solver ye eae Sue. Gah acre eee 
Solvitur adhue societas etiam morte ........ 
Solvitur eo ligamine quo ligatur............ 
Specialia generalibus derogant 
Spes est vigilantis somnium 
Spes impunitatis continuum affectum tribuit 
delinquendi 
Spoliatus debet ante omnia restitul 
Spondet peritiam artis 
Sponsalia dicuntur futurarum nuptiarum con- 
ventio et repromissio 
Sponsalia, inter minores contracta, ante septem 
annos, nulla sunt ; 
Sponte virum mulier fugiens et adultera facta, 
dote sua careat, nisi sponte rettacta....... 
Stabit presumptio donee probetur in contrari- 
um 
Standum erit presumptioni donee probitur in 
contrarum 
Stare decisis, et non quieta movere .......6. 


eee eee ere reese 


eileke (eo ele (e\s's) sie te 


90) 4),6) 18) (oie 0 16 16, [6 ofce (Sele, eee Le en atie ce ee (ea 


eoeeeeeere 


#0) @ 6 e666 0 ¢ 6 6 0 0:6) seve 


ee 


oe Honelel eo: eee) 6 a sie, e.vJs 6 ie 6/0) 810%) @ exe nie) p10 0s 0768 


ee 


PAGE 


i nannies 2 


iS eee 


TABLE OF TITLES IN CORPUS, JURIS-CYC SYSTEM 


Abandonment 

Abatement and Revival 

Abduction 

Abortion 

Absentees 

Abstracts of Title 

Accession 

Accident Insurance 

Accord and Satisfaction 

Accounts and Accounting 

Acknowledgments 

Actions 

Adjoining Landowners 

Admiralty 

Adoption of Children 

Adulteration 

Adultery 

Adverse Possession 

Aérial Navigation 

Affidavits : 

Affray 

Agency 

Agriculture 

Aliens 

Ajteration of Instruments 

Ambassadors and Consuls 

Amicus Curie 

Animals 

Annuities 

Appeal and Error 

Appearances 

Apprentices 

Arbitration and Award 

Architects 

_ Army and Navy 

Arrest 

Arson 

Assault and Battery 

Assignments 

Assignments for Benefit of Credi- 
tors 

Assistance, Writ of 

Associations 

Assumpsit, Action of 

Asylums 

Attachment 

Attorney and Client 

Attorney-General 

Auctions and Auctioneers 

Audita Querela 

Bail 

Bailments 

Bankruptcy 

Banks and Banking 

Barratry 


Bastards 

Beneficial Associations 

Bigamy 

Bills and Notes 

Blasphemy 

Boiler Insurance 

Bonds 

Boundaries 

Bounties 

Breach of Marriage Promise 

Breach of the Peace 

Bribery 

Bridges 

Brokers 

Builders and Architects [See Archi- 
tects; Building and Construction 
Contracts in C. J.J] 


Building and Construction Con- 
tracts 

Building and Loan Associations 

Burglary 


Burglary and Theft Insurance 

Canals 

Cancellation of Instruments 

Carriers 

Case, Action on 

Cemeteries 

Census 

Certiorari : 

Champerty and Maintenance 

Charities 

Chattel Mortgages 

Citizens 

Civil Rights 

Clerks of Courts 

Clubs 

Colleges and Universities 

Collision 

Commerce 

Commercial Paper [See Bills and 
Notes in C. J.] 

Common Lands 

Common Law 

Common Scoid 

Compositions with Creditors 

Compounding Felony 

Compromise and Settlement 

Concealment of Birth or Death 

Conflict of Laws 

Confusion of Goods 

Consolidation and Severance of Ac- 
tions [See Actions in C. J.] 

Conspiracy 

Constitutional Law 

Contempt 


X1i11 


Continuances 

Continuances in Criminal Cases [See 
Criminal Law in C. J.] 

Contracts 

Contratos 

Contribution 

Conversion 

Convicts 

Copyright and Literary Property 

Coroners 

Corporations 

Costs 

Counterfeiting 

Counties 

Court Commissioners 

Courts 

Covenant, Action of 

Covenants 

Credit Insurance 

Creditors’ Suits 

Criminal Law 

Crops 

Culpa 

Curtesy 

Customs and Usages 

Customs Duties 

Cyclone and Tornado Insurance 

Damages 

Dead Bodies 

Death 

Debt, Action of 

Dedication 

Deeds 

Dependencies, Colonies, and British 
Possessions 

Depositaries 

Depositions 

Deposits in Court 

Descent and Distribution 

Detectives 

Detinue 

Discovery 

Dismissal and Nonsuit 

Disorderly Conduct 

Disorderly Houses 

District and Prosecuting Attorneys 

District of Columbia 

Disturbance of Public Meetings 

Divorce 

Domicile 

Dower 

Drains 

Druggists 

Drunkards 

Dueling 


XIV 


Basements 

Ejectment 

Election of Remedies 

Elections 

BHlectricity 

Pmbezzlement 

Wmbracery 

Eminent Domain 

Hmployers’ Liability Insurance [See 
Liability Insurance in C. J.] 

Entry, Writ of 

Equity 

Escape 

Escheat 

Escrows 

Estates 

Estoppel 

Hyidence 

Exchange of Property 

Exchanges 

Executions 

Executors and Administrators 

Exemptions 

Explosives 

Extortion 

Extradition 

Extraterritoriality 
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Subscriptions 
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Theaters and Shows 
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Vendor and Purchaser 

Venue 

War 

Warehousemen 

Waste 

Waters 

Weapons 

Weights and Measures 

Wharves 

Wills ve 

Witnesses: ete’ 

Woods and Forests . 

Work and Labor 
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Commercial Law (Can.) 
Comptroller Treasury Decisions 
Comyns (Eng.) 
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120- 4 350 
120-5 350 
120- 6 350 
120- 7 350 
120- 8 352 
121- 9 352 
121-10 34 
121-11. 852 
121-12 352 
121-13 352 
121-14 353 
121-15 853 
121-16 358 
121-17 354 
121-18 354 
121-19 354 
121-20 356 
121-21 356 
121-22 355 
122525 357 
122-26 357 
122-27 358 
122-28 358 
122-29 358 
122-30 358 
123-31 358 
123-32 357 
123-33 357 
123-35 359 
123-36 359 
123-37 359 
123-38 359 
123-39 360 
123-40 360 
124-42 361 
124-44 361 
124-45 361 
124-46 361 
124-47 361 
12448 361 
124-49 361 
125-51 362 
125-52 362 
125-53 362 
125-54 362 
125-56 362 
125-57 362 
125-58 362 
125-59 362 
126-60 362 
126-61 362 
126-62 362 
126-63 362 
126-64 362 
126-65 362 
126-66 362 
126-67 362 
126-68 363 
126-69 363 
126-70 363 
126-71 363 
127-72 363 
I2eT3 363 


36 Cye 
Page Note 
127-74 
127-15 
127-76 
127-77 
128-78 
128-79 
128-80 
128-81 
128-82 
128-83 
128-84 
128-85 
128-86 
128-87. 
128-88 
128-89 
129-90 
129-91 
129-92 
129-93 
129-94 
129-95 
129-96 
129-97 
129-99 
129-1 
129- 2 
129- 3 
129- 4 
129-5 
130- 6 
130- 7 
130- 8 
130- 9 
130-10 
130-11 
130-12 
130-13 
130-14 
130-15 
130-16 
130-17 
130-18 
131-19 
131-20 
131-21 
131-22 
131-23 
131-24 
131-26 
131-27 
131-28 
131-29 
131-30 
132-31 
132-32 
132-33 
132-34 
132-35 
132-36 
182-37 
132-38 
132-39 
132-40 
133-42 
133-43 
183-44 
133-45 
133-46 
133-47 
133-48 
133-49 
133-51 
133-52» 
133-53 
133-54 
133-55 
133-56 
134-57 
134-58 
134-59 
134-60 
134-61 
134-62 
134-63 
135-64 
135-65 
135-66 
135-67 
35-68 
35-69 
135-70 
135-71 
85-72 


36 Cye 
Page Note 
135-73 
136-74 
136-75 
136-76 
126-77 
136-78 
186-79 
136-80 
136-81 
136-83 
136-84 
136-85 
136-86 
136-87 
137-88 
187-89: 
137-90 
137-91 
137-92 
37-93 
137-94 
137-95 
138-96 
138-97 
138-98 
188- 1 
138- 2 
138- 3 
138- 4 
139- 5 
139- 6 
139- 7 
139 8 
139- 9 
139-10 
139-11 


xXXV 
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SHIPPING—Continued 
, SS NS a 
36 C 58 C.J. | 36 Cye Gs ou Ise Gyekn aes On| nee ere ao (26 cxe 58 0.5. p86 LXE 
Af goa = a ; 2c. ze Note Sec. 

Page Note Sec. |Page Note Sec. |Page Note foe atte! ne eae we 262-16 
145-74 393 | 156-83 re wy rere ate 463 | 193-21 473 | 202-17 
145-75 393 | 156-84 40 | 40a 419 | 184-22 463 | 193-22 473. | 202-18 
ee soe || 156-86 410 | 170-13 419 | 184-23 463 | 193-23 ee ee 
146-77 3 86 a 9 3-24 473 
146-78 394 | 156-87 Oa ee elon es 4e3 | 192-25 473 | “203-21 
Lah) Se le tee Pree 419 | 184-26 463 | 193-26 474 | 203-22 
fo lee le | ee 
147-81 y o0— ty a A474 a 

ia 38 464 | 194-28 7 

147-82 394 | 156-92 411 | 171-18 419 | 185 feel ves peg sa 
147-83 Se Wwec ae fas Seton oe | aeeso 464 | 194-30 474 | 203-26 
147-84 395 | 156-94 Sa ecote: ion eae eel ee x 474 | 203-27 
147-85 395 | 157-95 ail | 171-21 - ee i ee ava | 203-28 
yee BeBe ae au | 171-33 421 | 185-33 464 | 194-33 474 | 203-29 
Ls . "3 2 5 465 | 194-34 474 | 208- 
147-90 396 | 157-98 aii | 171-24 421 | 185-34 465 | 194-34 ae ae 
147-91 396 | 157-99 411 | 172-25 437 | 186-35 5 | 19 Me eee 
147-92 396 | 157-1 412 | 172-26 ei ae! rid ee ae ns Wee 
147-98 rend Nees a tee Ee 438 | 186-38 465 | 195-38 475 | 204-5 
148-95 oor | dene Ae ora 443 | 186-39 466 | 195-40 4% | 204-6 

tk { ol- o- 34 4 Bi, 
usr ay | ee a3 | 113-33 tas | aged 466 | 195-42 te | 24.8 

gus ‘ am 73.33 # 466 | 195-43 475 | 204-9 
148-99 398 | 158-7 413 | 173-33 443 | 186-42 20d 9 
ete ame Temes cumme Ce 

oe e ‘ vf evEe) 1 475 204-12 
148- 3 39g | 158-10 414 | 174-36 443 | 186-45 4665 | 195-46 

7 a 67 | 195-47 475 | 204-14 

148- 4 39g | 158-11 4i4 | 174-37 443 | 187-47 204-14 
us 6 390 | 188-13 aa | 114-20 aus | ig/49 ast | 195-49 47, | 204-16 

a 58 4] 17 7 Bs 204-17 
egies Be ee eee le 
he pe Ree ieee tua | asr-32 467 | 196-52 476 | 204-19 
149- 9 ate oy ae 444 | 187-53 - 467. | 196-53 476 | 205-20 
149-10 Sieg Meee: (Oe eee 44 | 187-55 468 | 196-54 476 | 205-21 
en ea eee ee ae 4 187-86 468 | 196-55 476 | 205-22 
nae elie Paes aici ase | 18-37 468 | 196-56 476 | 205-23 
ogee Bal aes aay anes ase | 187-28 468 | 196-57 476 | 205-24 
235Le Sea ee a ee tue | 188-59 468 | 196-58 476 | 205-25 
poate 0 Neo aes, us | 188-60 468 | 196-59 476 | 205-26 
ee ao Aes Cale te | dse-el 468 | 197-60 476 | 205-27 
ee. Le Rae rae ea tae | 188-62 468 | 197-61 476 | 206-3 
pe ee esas ig Ness 446 | 188-63 468 | 197-62 476 | 206-32 
see i Ne ees roe Soe 44g | 188-64 468 | 197-63 476 | 207-2 
stray me alter os pelle tae as | 138-6 469 | 197-64 476 | 207-34 
ate Pelee ass | eet tag | 189-66 469 | 197-65 477 | 207-35 

= 5 

ee ey 416 | 176-59 448 | 189-67 469 | 197-66 477 | 207-36 
ena at 6 7 -| 497 189-68 469 | 197-67 471 | 207-37 
ae oe ees re ees ree 469 | 197-68 477 | 207-38 
ee Ae ES rae Nias toe | 189-70 469 | 197-69 477 | 207-39 
res nae. Cas ay | qene ie | tof 469 | 197-70 477 | 207-40 

—_ i (= a “ 
a deo | 162-43 417 | 177-66 495 | 189-72 469 | 197-71 477 | 207-41 
151-29 402 7-6 72 7 
151-30 402 | 162-45 439 | i77-72 451 | 189-73 469 | 198-72 473 | 208-42 
151-31 402 | 162-47 417 | 178-73 429, 452 | 189-74 469 | 108-73 418 | 208-48 
151-32 402 163-49 417 1 7 S74 429, 452 189- 1 469 eS nfs oe 
151-33 402 | 162-51 429 | 118-75 430, 453 | 189-76 469 208-45 
151-34 402 | 163-52 492 | 179-76 431, 454 | 189-77 469 | 198-76 478 | 20 
151-35 402 | 163-54 422 | 179-78 432 | 189-78 469 | 198-77 418 | 208-47 
151-36 402 | 168-55 492 | 179-79 455 | 199-79 470 | 198-78 48 
151-37 402 | 163-56 492 | 179-80 432, 455 | 190-81 470 | 198-79 478 | 208-49 
151-38 402 | 163-57 499 | 180-81 455 | 190-82 469 | 198-80 478 | 268-50 
152-39 402 | 163-58 423 | 180-82 455 | 190-83 469 | 198-81 478 | 208-51 
152-42 403 | 163-59 423 | 180-84 456 | 196-84 469 | 198-82 478 | 209-53 
152-43 403 | 164-60 423 | 180-85 456 | 190-85 469 | 198-83 479 | 209-54 
152-44 403 | 164-61 423 | 180-87 456 | 190-86 469 | 199-84 479 | 209-55 
159-45 403 | 164-63 424 | 180-88 432 | 190-87 469 | 199-85 479 | 209-56 
152-48 404 | 164-64 424 | 180-90 460 | 190-88 469 | 199-86 479 | 210-57 
153-49 404 | 164-65 424 | 180-92 434 | 190-90 471 | 199-87 479 | 210-58 
153-50 404 | 164-67 425 | 180-93 434 | 190-91 471 | 199-88 479 | 210-59 
153-51 404 | 164-68 425 | 180-930 460 | 190-92 471 | 199-89 479 | 210-60 
153-52 404 | 164-69 495 | 180-94 460 | 190-98 471 | 199-90 _ 480 | 210-61 
153-55 405 | 165-71 436 | 181-95 460 | 191-94 471 | 200-91 430 | 210-62 
153-56 405 | 165-72 417 | 181-96 460 | 191-95 471 | 200-92 430 | 210-63 
153-57 405 | 165-74 458 | 181-97 460 | 191-96 471 | 990-93 480 | 210-64 
153-58 405 | 165-75 458 | 181-98 460 | 191-97 471 | 900-94 430 | 211-65 
153-59 405 | 165-76 * 458 | 181-99 461 | 191-98 474 | 900-95 40 | 211-67 
153-60 405 | 165-77 458 | 181-1 461 | 191-99 471 | 9201-96 430 | 211-68 
154-62 406 | 166-80 443 | 181-2 462 | 191-1 471 | 201-97 430 | 211-69 
154-63 406 | 166-86 433 | 181-3 462 | 191-2 471 | 901-98 430 | 211-70 
154-64 406 | 166-87 458 | 181-4 462 | 191-3 472 | 9201-99 430 | 211-71 
154-66 407 | 166-88 458 | 181-5 462 | 192-5 472 | 201-1 430 | 211-72 
154-67 407 | 167-90 41g | 182-6 462 | 192-6 473 | 201-2 480 | 311-73 
154-68 407 | 167-91 41g | 182-7 462 | 192-7 473 | 201-3 430 | 212-74 
154-70 408 | 167-92 418 | 182-8 462 | 192-8 473 | 201-4 479 | 212-75 
154-71 408 | 167-92 418 | 182-§ 462 | 192-9 473 | 201-5 479 | 212-76 
155-72 408 | 168-95 41g | 182-10 462 | 192-10 473 | 201-6 480 | 212-77 
155-73 40g | 168-96 418 | 182-11 462 | 192-11 473 | 201-7 420 | 212-78 
155-74 408 | 168-97 436 | 182-12 462 | 192-12 473 | 201-8 430 | 212-79 
155-75 408 | 169-3 419 | 182-13 462 | 193-13 473 | 202-9 482 | 213-80 
155-77 409 | 169-4 419 | 182-14 463 | 199-14 473 | 209-10 4s2 | 213-81 
155-78 409 | 169-5 419 | 183-15 463 | 193-15 473 | 202-11 481 | 213-82 
155-79 409 | 169-6 419 | 183-16 463 | 193-16 473 | 202-12 481 | 212-83 
155-80 409 | 170-7 419 | 183-17 463 | 193-17 473 | 202-13 482 | 213-84 
155-81 410 | 170-8 419 | 183-18 463 | 193-18 473 | 202-14 482 | 213-85 
156-82 410 | 170-9 419 | 182-19 463 | 192-19 473 | 202-15 432 | 213-86 


36 Cye 
Page Note 
213-87 
213-88 
213-89 
214-80 
214-91 
215-92 
215-93 
215-97 
216- 1 
216- 2 
216- 3 
216- 4 
216- 5 
216- 6 
216-7 
216-8 
216- 9 
217-10 
217-11 
217-12 
217-12 
217-14 
217-15, 
217-16 
218-17 
218-18 
218-19 
218-20 
218-21 
218-22 
218-23 
218-24 
218-25 
219-26 
219-27 
219-28 
220-29 
220-30 
220-381 
220-32 
220-33 
220-34 
220-35 
220-36 
221-37 
221-38 
221-39 
221-40 
221-41 
221-42 
221-43 
221-44 
221-45 
222-46 
222-47 
222-48 
222-49 
223-50 
223-51 
223-52 
223-53 
224-54 
225-55 
225-56 
225-57 
225-58 
225-59 
225-60 
225-61 
225-63 
226-64 
226-65 
226-66 
226-67 
226-68 
226-69 
226-70 
226-71 
227-72 
227-73 
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Sec. 


507 
507 
514 
514 
511 
511 
511 
511 
514 
514 
814 
808 
512 


515. 


515 
515 
515 
515 
515 
55 
515 
515 
519 
515 
521 
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36 Cye 
Page Note 
228-87 
228-88 
228-89 
229-90 
229-91 
229-92 
229-93 
229-94 
29-95 
229-96. 
229-97 
229-98 
229-99 
229- 1 
230- 2 
230- 4 
230- 5 
230- 6 
230- 7 
230- $ 
230- 9 
230-10 
230-11 
230-12 
230-13 
230-14 
230-15 
231-16 
231-17 
231-18 
231-19 
231-20 
231-21 
231-22 
231-23 
232-24 
232-25 
232-26 
232-27 
232-28 
232-29 
232-30 
232-81 
232-32 
32-33 
33-34 
233-36 
233-87 
233-38 
233-39 
234-40 
234-41 
234-42 
234-43 
235-44 
235-45 
235-46 
235-47 
235-48 
235-49 
235-50 
235-51 
235-52 
236-53 
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A 


GES 
58 C.J. 


A A 4s a ca 
26 Cye 58 ©.3.| 36 Cye 58C.J.| 36 Cye 58 O.J.| 36 Cye 
Sec. | Paze Note See. | Page Note Sec. |Page Note Sec. |Page Note 
527 | 245-91 743 | 261-90 787 | 274-92 821 | 290-9 
527 | 245-93 738 | 261-91 787 | 274-93 821 | 290-10 
B2T | . 245-94 742, | 261-92 787 | 275-94 g22 | 290-12 
527 | 246-95 739 : 787 | 275-95 822 | 290-13 
528 | 246-96 728 737 | 275-97 922, | 290-14 
527 | 248-97 742 787 | 275-98 822 | 290-15 
528 | 248-98 742, 787 | 275-99 $22 | 290-16 
528 | 248-99 742 2 788 | 276-1 ee a 
52 248-1 742 ; 738 | 276-2 : 
499 | 249- 9 742 | 262-9 2 es 823 | 291-19 
499 | 249-3 742 Ww sO68= al 789 | 276- 4 824, 825 | 291-20 
499 | 249- 4 742 | 263-2 789 | 276-5 823 | 291-21 
529 | 249-5 742 | 2638-3 739 | 276-6 320 | 291-22 
529 | 249-6 742 | 263- 4 789 | 276-7 320 | 291-23 
530 | 249-7 742 | 268-5 789 16-9 _ 826 | 291-25 
530 | 249-8 746 | 268-6 739 | 276-10 327 | 291-26 
53 250- 9 746 | 2638-7 797 | 277-11 g27 | 291-27 
52 250-10 746 | 263-8 301 | 277-12 g27 | 291-28 
530 | 251-11 746 | 263-9 790 | 277-13 327 | 292-29 
530 | 251-12 746 | 263-10 792 | 277-14 327 | 292-30 
530 | 251-13 746 || 263-11 eae I) Sys 826 | 293-33 
53 251-14 746 | 263-12 799 | 277-18 498 | 293-34 
529 | 251-15 746 | 263-13 799 | 277-19 $28 3-35 
529 | 251-16 746 | 264-14 800 | 277-20 828 | 294-36 
531 | 251-17 746 | 264-15 800 | 277-21 828 | 294-37 
531 | 251-18 746 | 264-16 791 | 278-22 828 | 294-38 
531 | 252-19 746 | 264-17 791 | 278-23 498 | 294-40 
531 | 252-20 746 | 264-18 792 | 278-24 828 | 294-41 
531 | 252-21 746 | 264-19 798 | 278-25 828 | 296-42 
515 | 252-22 536 | 264-20 793 | 278-96 , 828 | 297-43 
581 | 252-23 746 | 264-21 793 | 278-27 828 | 297-45 
531 | 252-24 746 | 265-22 793 | 278-28 s28 | 297-46 
532 | 252-25 746 | 265-23 797 | 278-29 828 | 297-47 
532 | 253-26 749 | 265-24 793 .| 278-80 $28 | 297-48 
532 | 253-28 746 | 265-25 496 | 278-31 $28 | 297-49 
532 | 253-29 747 | 265-28 go2 | 278-33 319 | 297-50 
582 | 253-30 747 | 265-29 go2 | 278-34 819 | 297-51. 
532 253-31 747 265-30 802 te ee Bee 
532 | 253-3 747 a zs 
532 iss 747 eee ae 278-37 819 | 298-54 
582 | 954-36 747 | 266-2 ge, 807 | 282-48 541 | 298-58 
532, | 954-37 747 | 266-38 805 | cee 42 BAL) (2) 
583 | 954 39 747 | 266-39 gig | 282-50 576 | 298-60 
533 2 266-40 319 | 282-51 574 | 298-61 
533 | 24-39 i SS ee 282-53 574 | 298-62 
533 | 204-40 TAT eee 806 1): gga 54 574 | 299-63 
533 | 254-41 I Bil 813 | 999 56 548 | 299-64 
533 | 254-42 SD ola 813 | 593-59 607 | 299-65 
= | (254-43 74g | 267-44 g18 || ey Poe tl pectee 
533 | 25544 74s. | 267-45 s13..| e0) SE ae 
x 255-45 748 | 267-46 813 | 283+ ae 
498 | 955-46 750 | 267-48 307 | 283-62 545 | 300-68 
584 | 955-47 750 | 267-49 gos | 283-63 545 | 300-69 
534 | 9-7 4g 750 | 267-50 810 | 284-64 AP AI a 
534 | 556 49 750 | 268-51 810 | 284-65 578 300-72 
534 256-50 750 268-52 814 284-66 §12 aes 
534 | 956-51 750 | 269-53 815 | 284-67 3129). 
53 256-52 750 | 269-54 816 | 284-68 812 | 300-75 
534 256-53 750 269-55 815 286-71 565 nee 
534 | 956-56 779 | 269-56 811 | 286-72 bak |e 
535 257-57 779 265-57 Sil 286-73 558 pets 
535 | 257-59 783 | 269-58 811 | 286-74 Co ea 
535 | 257-60 779 | 270-59 812 | 286-75 eA tat op 
534 | 257-61 30» |. 210-60 pea eee Bia || 301-82 
62, 730 | 270- 2 | 286- 2 4 
3 f plage 152 270-62 812 | 286-78 572 a 2 
536 257-64 616 | 270-63 ae oa ee 301-85 
257-65 616 ‘| 270-64 2 | 286- 
36 oe 757 | 270-65 812 a 569 ae 
536 | 257-67 782 | 271-66 812 | 286-82 Eaiues 
536 | 257-68 782 | 271-67 812 | 286-83 oe ones 
14 | 258-69 782 | 271-68 812 | 287-85 edd mE res 
an 782 | 271-69 812 | 287-86 608 
ae oT 782 211-710 oe pile Se Loe: 
Bet |) 258-72 732 | 271-7 7 7 rae 
zi 785 | 271-73 817 | 287-89 650 2 
539 2e-14 785 | 271-74 817 | 287-90 631 ae 
539 | 259-75 785 | 271-75 ou et 627, os ele 
786 | 271-76 i 9 pes 
so | zen se | rom | Be | as 
539 259-78 786 | 272-79 ny 695 | 303-59 
539 | 259-79 786 | 272-80 818 | 288-95 9 ee 
959 736 | 273-81 818 | 288-96 652 
239 | 260-81 736 | 278-82 oe pare ae ie 
é Zz 786 73-83 £007 = 
540 360-83 736 | 273-84 at at os Cie 
540 | 260-84 786 | 273-85 Oe als te 
540 | 260-85 786 | 274-86 814 | 289-3 303- 6 
7 736 | 274-88 820 | 289-5 604 
59 SST 736 | 274-89 820 | 290-6 657 | 304-8 
739 | 261-88 786 | 274-90 827 | 290- 7 605 | 304-9 
743 | 261-89 787 | 274-91 326 | 290-8 602 | 304-10 
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—_—— OI OO EM FTUC— | = y Tea REE SS SEN aoe Nas 
36 Cye 58 C.J.| 86 Cye 58 C.J.| 36 Cye 58 C.J.| 26 Cye 58 C.J.| 36 Cye 58 C.J.| 36 Cye 58 C.J. 
Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
305-11 847 | 317-9 867 | 334-23 82, | 352-30 1008 | 368-26 1034 | 392-24 _ 1057 
305-12 S47 | 317-10 867 | 334-24 925 | 352-1 1008 | 368-28 1035 | 382-25 1057 
305-13 847 318-11 868 | 334-25 922 | 352-32 1003 | 369-29 1035 | 382-26 1058 
305-14 346 | 319-12 868 | 334-26 932 | 352-33 1003 | 369-30 1035 | 382-27 1058 
305-15 850 | 318-13 868 | 335-27 933 | 352-34 1003 | 369-31 1035 | 382-28 1058 
306-17 350 | 318-14 868 | 335-28 934 | 352-35 1006 | 369-32 1035 | 382-29 1059 
306-18 850 | 318-15 868 | 335-29 951 | 353-36 1006 | 369-33 1035 | 383-30 1059 
306-19 850 | 318-16 868 | 336-30 951 | 353-37 1006 | 369-34 1036 | 383-31 1060 
306-20 850 | 318-17 868 | 9336-31 953 | 353-38 1003 | 369-35 1036 | 383-32 1060 
306-21 350 | 318-18 868 | 337-32 953 | 353-39 1010 | 369-36 1036 | 383-33 1060 
306-22 350 | 318-19 868 | 337-33 950 | 358-40 1010 | 369-37 1036 | 383-34 1060 
306-23 850 | 319-20 868 | 337-34 950 | 353-41 1010 | 369-38 1037 | 383-35 1060 
307-24 851 | 319-21 868 | 397-35 956 | 354-42 1010 | 369-39 1037 | 383-36 - 1060 
307-25 851 | 319-22 869 | 337-36 950 | 354-43 1010 | 369-40 1037 | 383-37 1060 
307-26 852 | 319-23 — 869 | 337-37 951 | 354-44 1010 | 370-42 1038 | 384-38 1060 
307-27 52 | 319-24 869 | 337-38 951, | 354-45 1010 | 370-43 1038 | 384-39 1061 
307-28 951 | 319-25 869 | 337-39 956 | 354-46 1010 | 370-44 1038 | 38440 1061 
307-29 853 319-26 869 38-41 953 354-47 1010 370-45 °° 1038 384-41 1061 
307-30 853 | 319-27 869 | 339-42 989 | 355-48 1010 | 370-46 1040 | 384-42 1061 
307-31 oe a hs 338-43 953 oor 1012 70-47 1040 384-43 "1061 
307-33 55 = 329-44 953 55-50 1012 1041 | 384-44 1061 
308-34 855 | 320-30 870 | 338-45 950 | 355-51 1012 0 1041 385-45 1061 
309-35 855 | 320-31 870 | 338-46 945 | 355-52 1013 | 370-50 1041 | 385-46 1062 
309-36 855 | 320-32 870 | 339-47 945 | 355-53 1015 | 370-51 1042 | 385-47 1062 
309-37 855 | 320-35 813 | 339-48 945 |. 356-54 1015 | 370-52 1042 | 386-48 1062 
309-38 855 | 320-36 813 | 339-49 945 | 356-55 1015 | 370-53 1042 386-49 1062 
300-89 855 820-37 813 339-51 945 356-56 1011 | 370-54 1042 | 386-50 1062? 
¢ zs 75 | 339-53 45 | 356-57 1011 | $871-55 1042 | 386-51 1062 
309-41 854 | 321-40 886 | 339-53 932 | 357-58 1011 | 371-56 1043 | 38652 — 1062 
309-42 854 21-41 884 | 399-54 921 | 357-59 1011 | 371-57 4042 | 396-53 1062 
30-43 854 eee 861 339-55 871 | 357-60 1011 | 371-58 1042 | 386-54 1062 
305— 5 32 7 339-56 982 | 357-61 1011 4 2 
309-45 854 324-48 875 340-57 982 357-62 1017 oneal i044 se 56 1002 : 
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SHIPPING 


(Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 30] 


ANALYSIS 
I. NATIONALITY OF VESSEL AND REGULATION [{sub-analysis p 1] 


II. TITLE AND OWNERSHIP [sub-analysis p 3] 
III. CHARTERS [sub-analysis p 5] 


IV. MASTER [sub-analysis p 10] 


V. RIGHTS AND LIABILITIES OF VESSELS AND OWNERS IN GENERAL [sub-analysis p 11] 
VI. INJURIES TO PERSONS ON OR ABOUT VESSEL [sub-analysis p 12] 
VII. BOTTOMRY AND RESPONDENTIA [sub-analysis p 13] 
VIII. CARRIAGE OF GOODS Gael p 13] 
IX. CARRIAGE OF PASSENGERS [sub-analysis p 22] 
X. DEMURRAGE [sub-analysis p 25] 
XI. GENERAL AVERAGE [sub-analysis p 27] 
XII. STATUTORY LIMITATION OF SHIPOWNER’S LIABILITY [sub-analysis p 28] 


XITI. WRECK [sub-analysis p 30] 


SUB-ANALYSIS 


I. NATIONALITY OF VESSEL AND REGULATION [$$ 1-72] p 30 
A. National Character of Vessel [§§ 1-3] p 30 
1. In General [§ 1] p 30 
2. Loss of Nationality {§ 2] p 30 
3. Evidence [§ 3] p 30 
B. Power To Regulate in General [§ 4] p 31 
C. Registry, Enrollment, and License [§§ 5-21] p 31 
1. In General [§ 5] p 31 
2: “Vessel of the United States” and “British Vessel” [§ 6] p 31 
3. Port of Registry or Enrollment [§ 7] p 32 
4. Nature, Necessity, Purpose, Requisites, and Effect [§§ 8-19] p 32 
a. Registry [§§ 8-13] p 32 
(1) In General [§ 8] p 32 
(2) Purpose [§ 9] p 33 
(3) What Vessels To Be Registered, and Persons Entitled To Register [§ 10] p 33 
(4) Procedure [§ 11] p 34 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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(5) Effect of Sale or Other Transfer of Vessel [§ 12] p 34 
(6) Deposit of Register with Consul [§ 13] p 35 
b. Enrollment, License, and Number [§§ 14-19] p 35 
(1) In General [§ 14] p 35 
(2) Meaning and Effect of License [§ 15] p 35 
(3) What Constitutes Coasting Trade [§ 16] p 36 
(4) What Vessels May Be Enrolled, and Persons Entitled To Enroll [§ 17) p 36 
(5) Procedure [§ 18] p 36 
(6) Effect of Sale [§ 19] p 36 
5. Reciprocal Exchanges [§ 20] p 37 
6. Liability of Officers in Respect of Registry or Enrollment [§ 21] p 37 
D. Taxes, Duties, Dues, and Port Charges [§§ 22-28] p 37 
1. In General |§ 22] p 37 
2. Tax or Duties Based on Tonnage [§§ 23-27] p 37 
. In General [§ 23] p 37 
. Subject Matter of Tax or Duty; Vessels Included [§ 24] p 38 
. Computation and Amount [§ 25] p 39 
. Enforcement [§ 26] p 39 
e. Remedies of Persons Charged with, or Liable for, Tax or Duties [§ 27] p 39 
3. Port Dues or Rates [§ 28] p 39 : 
E. Inspection, Equipment, Personnel, and Rules of Inspectors [\§ 29-33] p 40 
1. In General [§ 29] p 40 
2. Rules Promulgated by Inspectors [§ 30] p 40 
3. Appointment, Qualifications, and Compensation of Inspectors [§ 31] p 40 
4. Vessels or Equipment Included [§ 32] p 40 
5. Appeal from, and Review of, Decisions of Inspectors [§ 33] p 42 
. Licensing and Discipline of Officers of Vessels [§ 34] p 42 
. Filing Manifest and Obtaining Clearance of Vessels [§ 35] p 43 
Port Wardens Appointed under State Statutes [§ 36] p 43 
Operation of Vessels by Director General of Railroads [§§ 37-39] p 44 
1. In General [§ 37] p 44 
2. Interstate Commerce Regulations; Rates and Contracts [§ 38] p 44 
3. Suits or Actions [§ 39] p 44 
J.’ Status, Powers, and Duties of Shipping Board [§ 40] p 45 
K. Penalties and Forfeitures for Violations of Regulations [§§ 41-66] p 45 
1. In General [§ 41] p 45 
2. Particular Grounds for Penalty or Forfeiture [§§ 42-56] p 46 
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a. Change of, or Deception as to, Name [§ 42] p 46 

b. Violation of Provisions as to Inspection and Personnel [§ 43] p\46 

¢. Failure To Deposit Register with Consul [§ 44] p 46 

d. Failure To Surrender Temporary Registry or Enrollment [§ 45] p 46 

e. Failure To Gwe Up Enrollment and License before Proceeding on Foreign Voyage 
[§ 46] p 46 

tf ore Procurement or Use of Register, Enrollment, License, or Number [§ 47] 
p 


g. Prohibited Sale or Other Transfer of Vessel [§ 48] p 48 
h. Unauthorized or Unlicensed Trade or Use [§§ 49-51] p 48 
(1) In General [§ 49] p 48 
(2) What Constitutes “Trade” [§ 50] p 49 
(3) Illegal or Prohibited Trade [§ 51] p 49 
Failure To Exhibit Enrollment or License [§ 52] p 50 
Failure To File Manifest and Obtain Clearance [§ 53] p 50 
Importation of Goods on Other than Vessels of United States [§ 54] p 50 
Violation of Rules of Navigation [§ 55] p 50 
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m. Failure To Obtain Bill of Health [§ 56] p 50 
3. Lien for Penalty, When Forfeiture Occurs, and Rights of Third Persons [§ 57] p dl 
4. Enforcement [§§ 58-64] p 51 
Who May Sue [§ 58] p 51 
Time To Sue [§ 59] p51 
. Pleading [§ 60] p 51 
Evidence [§ 61] p 52 
Decree [§ 62] p 53 
Appeal and Error [§ 63] p 53 
g. Costs [§ 64] p 53 
5. Remission or Restoration and Protection of Owners or Lienors [§ 65] p 53 
6. Liability of Officer [§ 66] p 54 
L. Offenses against Shipping and Navigation Laws [§§ 67-72] p 54 
1. Boarding Vessel without Consent of Master [§ 67] p 54 
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2. Destroying or Casting Away Vessel, Setting Fire to, or Otherwise Attempting To Destroy | 


[§ 68] p 55 
. Navigating Steam Vessel without, or FailureTo Employ, Licensed re [§ 69] p 55 
. Overloading Vessel [§ 70] p 56 
. Departing without Clearance [§ 71] p 56 
6. Operating Water Craft without Use of Muffler or Exhaust [$ 72] p 56 


II. TITLE AND OWNERSHIP [§§ 73-148] p 56 
A. In General [§ 73] p 56 
B. Title under Contract for Building Vessel [§ 74] p 56 
C. Evidence of Title [§§ 75-78] p 58 
1. In General [§ 75] p 58 
2. Registry and Enrollment [§§ 76-77] p 59 
a. Registry [§ 76] p 59 
b. Enrollment [§ 77] p 60 
3. Bill of Sale [§ 78] p 61 
D. Part Owners [§§ 79-93] p 61 
1. Nature and Extent of Interest [§§ 79-81] p 61 
a. In General [§ 79] p 61 
b. As Partners [§ 80] p 61 
©. Evidence of Extent of Each Owner's Interest [§ 81] p 63 
2. Rights and Liabilities [§§ 82-93] p 63 
a. In General [§ 82] p 63 
b. As to Use and Control of Vessel [§§ 83-85] p, 64 
(1) In General [§ 83] p 64 
(2) Security for Safe Return [§ 84] p 65 
(3) Sale in Case of Disagreement as to Use [§ 85] p 65 
c. As to Profits and Expenses [§§ 86-87] p 66 
(1) In General [§ 86] p 66 
(2) Dissenting Owners [§ 87] p 67 
d. As to Loss or Injury of Vessel or Cargo [§§ 88-89] p 67 
(1) Between Part Owners Themselves [§ 88] p 67 
(2) As to Third Persons [§ 89] p 68 
' e, As to Repairs and Supplies [§ 90] p 68 
f. Remedies [§§ 91-93]*p 70 
(1) Between Codwners [§§ 91-92] p 70 
(a) In General [§ 91] p 70 
(b) Enjoining Use or Sale of Ship [§ 92] p 71 
(2) By or against Third Person [§ 93] p 71 
EB. Managing Owner or Ship’s Husband [89 94-101] p 72 
1. In General [§ 94] p 72 


developments and changes in the law see Annotations, same title and acccian number. 
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2. Powers and Duties [§§ 95-100] p 72 
a. In General [§ 95] p 72 
b. Particular Powers [§§ 96-99] p 74 
(1) Borrowing Money [§ 96] p 74 
(2) Insurance [§ 97] p 74 
(3) Bail of Vessel [§ 98] p 74 
(4) Repairs and Supplies [§ 99] p 75 
ce. Duties and Liabilities in General [§ 100] p 75 
3. Remuneration and Reimbursement [§ 101] p 76 
F. Sales [§§ 102-122] p 76 
1. Power To Sell or Buy [§ 102] p 76 
2. Requisites and Validity in General [§ 103] p 77 
3. What Law Governs [§ 104] p 78 
4, Evidence of Sale [§ 105] p 78 
5. Bill of Sale or Other Writing [§§ 106-108] p 78 
a. Necessity [§ 106] p 78 
b. Requisites and Validity [§ 107] p 79 
ce. Construction and Operation in General [§ 108] p 80 
6. Modification or Rescission [§ 109] p 81 
7. Delivery of Vessel [§§ 110-111] p 81 
a. Necessity [§ 110] p 81 
b. Sufficiency of Delivery [§ 111] p 82 
8. Warranties [§ 112] p 83 
9. Rights and Liabilities of Parties [§§ 113-121] p 83 
a. In General [§ 113] p 83 
b. Right to Freights {§ 114] p 84 
c. Rights and Liabilities of Seller [§§ 115-117] p 84 
(1) In General [§ 115] p 84 
(2) Remedies [§§ 116-117] p 85 
(a) In General [§ 116] p 85 
(b) Lien [§ 117] p 86 
d. Rights and Liabilities of Buyer [§§ 118-121] p 87 
(1) In General [§ 118] p 87 
(2) Buyer from Part Owner [§ 119] p 88 
(3) Bona Fide Purchaser [§ 120] p 89 
(4) Remedies [§ 121] p 89 
10. Conditional Sales [§ 122] p 90 
G. Mortgages and Hypothecations [§§ 123-140] p 90 
. Definitions and Nature [§ 123] p 90 
. Character of Particular Transaction [§ 124] p.91 ° 
. What Law Governs [§ 125] p 92 
. Requisites and Validity in General [§ 126] p 92 
. Delivery or Possession [§§ 127-128] p 93 
a. In General [§ 127] p 93 
b. Vessel in Process of Construction [§ 128] p 93 
6. Construction and Operation in General [§ 129] p 94 
7. Priorities [§§ 130-131] p 94 
a. In General [§ 130] p 94 
b. As between Mortgages [§ 131] p 95 
8. Rights and Liabilities of Mortgagor and Mortgagee [86 132-138] p 95 
a. In General [§ 132] p 95 
b. As Dependent on Possession in General [§ 133] p 96 
e. Right to Possession [§ 134] p 97 


For later cases, developments and changes in the law see Annotations, same title and section number, 


oP © DH 


SHIPPING | [58 C.J.} 


d. Right to Earnings [§§ 135-136] p 97 
(1) In General [§ 135] p 97 
(2) Duty To Account [§ 136] p 98 
e. Liability for Supplies, Repairs, and Services [§ 137] p 98 
f{. Effect of Sale or Seizure of Vessel [§ 138] p 100 
9. Foreclosure and Sale [§ 139] p 100 
10. Redemption [§ 140] p 101 
H. Recording Conveyances [§§ 141-148] p 101 
1. As between Parties [§ 141] p 101 
2. As against Oreditors and Purchasers [§§ 142-146] p 102 
a, In General [§ 142] p 102 
b. Under Federal Statutes [§§ 143-145] p 102 
(1) In General [§ 143] p 102 
(2) Vessels within Statute [§ 144] p 103 
(3) Place of Record [§ 145] p 104 
ce. Under State Statutes [§ 146] p 104 
3. Effect of Recording [§ 147] p 105 
4. Renewal and Refiling [$ 148] p 105 


III. CHARTERS [99 149-348] p 106 
A. Definitions and Distinctions [§ 149] p 106 
B. Who May Make Charter [§§ 150-152] p 106 
s In General [§ 150] p 106 
2. Master [§ 151] p 107 
3. Part Owner [§ 152] p 107 
C. Validity and Formation of Contract Generally [§6 153- -159] p 107 
1. General Rules [§ 153] p 107 
2. Offer and Acceptance [§§ 154-157] p 108° 
a. In General [§ 154] p 108 
b. Negotiations and Preliminary Transactions [§ 155] p 109 
ce. Conditional Agreement [§ 156] p 109 
d. Waiver and Estoppel [§ 157] p 110 
3. Formal Requisites [§ 158] p 110 
4. Necessity of Writing [§ 159] p 111 
D. Charters by Agents or Brokers [§§ 160-174] p 111 
. Authority To Make [§ 160] p 111 
. Ratification of Unauthorized Charter [§ 161] p 112 
. Personal Liability of Agent or Broker on Charter Party [§ 162] p 112 
. Liability on Undertaking To Procure Charter [§ 163] p 113 
. Individual Rights or Interests of Agent or Broker [§ 164] p 113 
. Commissions or Other Compensation [§§ 165-174] p 113 
a. Right to Commissions or Compensation [§§ 165-168] p 113 
(1) In General [§ 165] p 113 : 
(2) Necessity of Making of Charter [§ 166] p 113 
(3) Completion of Contract by Principal [§ 167] p 114 
(4) Rights as between Brokers [§ 168] p 114 
b. Liability of Owner, Charterer, or Vessel [§ 169] p 115 
ec. Amount of Commissions or Compensation [§§ 170-174] p 115 
(1) In General [§ 170] p 115 
(2) Provisions of Charter [§ 171] p 115 
(3) Computation on Basis of Earnings [§ 172] p 116 
(4) Dead Freight or Demurrage [§ 173] p 116 
(5) Continuations of Extensions of Charter [§ 174] p 117 
E. Subcharters [§ IfS|| Jo Laley 
jae Assignment of Charter [§ 176] p 120 
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G. Modification and Termination of Charter [§§ 177-190] p 120 
1. Modification [§§ 177-178] p 120 
a. In General [§ 177] p 120 
b. Power To Assent to Modification [§ 178] p 121 
2. Alteration [§ 179] p 122 
3. Cancellation [§§ 180-188] p 122 
a. By Agreement of Parties [§ 180] p 122 
b. By One Party [§§ 181-185] p 123 
(1) Right To Cancel [§§ 181-183] p 123 
(a) In General [§ 181] p 123 
(b) Options in Charter [§ 182] p 123 
(c) Breach or Failure of Condition [§ 183] p 124 
(2) Exercise of Rights [§§ 184-185] p 125 
(a) In General [§ 184] p 125 
(b) Time [§ 185] p 126 
ce. By Outbreak of War [§ 186] p 127 
d. By Condition Subsequent in Charter [§ 187] p 127 
e. By Sale of Vessel [§ 188] p 127 
4, Frustration [§§ 189-190] p 128 
a. Requisites and Existence [§ 189] p 128 
b. Operation and Effect [§ 190] p 130 
H. Construction and Operation Generally [§§ 191-219] p 130 
1. What Law Governs [§§ 191-193] p 130 
a. In General [§ 191] p 130 
b. Illegality under Lex Loci Contractus or Lex Loci Solutionis [§ 192] p 132 
e. Proof of Foreign Laws [§ 193] p 132 
2. Rules of Construction [§§ 194-204] p 132 
a. In General [§ 194] p 132 , 
b. Surrounding Circumstances [§ 195] p 134 
c. Customs or Usages [§ 196] p 135 
d. Construction Favoring Operative Effect [§ 197] p 136 
e. Construction of Charter as Whole [§ 198] p 137 
f. Written or Typewritten, and Printed Provisions [§ 199] p 137 
g. Construction of Instruments Together [§ 200] p 138 
h. Popular or Technical Meaning of Words [\ 201] p 138 
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Construction against Party Choosing Terms [§ 202] p 139 
Construction by Subsequent Conduct of Parties [§ 203] p 139 
Particular Terms Construed [§ 204] p 139 
Dependent or Independent Covenants [§ 205] p 140 
. Condition or Warranty, or Description [§ 206] p 142 
. Haceptions Clauses [§ 207] p 143 
. Effect of Written Charter Party on Oral Representations and Agreements {§ 208] p 144 
. Effect and Construction in Connection with Bill of Lading [§§ 209-219] p 144 
a. Of Charter Party Generally [§§ 209-217] p 144 
(1) As between Owner and Charterer [§§ 209-211] p 144. 
(a) Controlling Character of Charter Terms [§ 209] p 144 
(b) Weight To Be Accorded Bill of Lading [§ 210] p 145 
(¢) Operation Where Charterer Claims in Another Capacity [§ 211] p 145 
(2) As between Owner and Third Persons [§§ 212-216] p 146 
(a) Strangers without Notice of Charter [$§ 212] p 146 
(b) Strangers Having Notice of Charter’s Existence [§§ 213-214] p 146 
aa. In General [§ 213] p 146 
bb. Reference to, or Incorporation of ; Charter Terms in Bills of Lading 
[§ 214] p 147 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(e) Strangers Having Notice of Charter Provisions [§ 215] p 148 
(d) Third Persons Standing in Charterer’s Position [§ 216] p 149 


(3) Charterer’s Liability To Reimburse Owner [§ 217] p 149 
b. Of Particular Provisions [§§ 218-219] p 149 


(1) Charter Clause for Master’s Signature of Bills as Presented [§ 218] p 149 
(2) Charter Clause for Conclusiveness of Bill of Lading Recitals [§ 219] p 150 


I. Operation of Arbitration Clauses [§§ 220-223] p 150 
1. Validity [§§ 220-221] p 150 
a. In General [§ 220] p 150 
. b. Under Statutes [§ 221] p 150 
2. Disputes Arbitrable [§ 222] p 151 
3. Manner of Enforcement [§ 223] p 151 
J. Charterer as Owner Pro Hac Vice [§§ 224-243] p 152 
1. Existence of Relation [§§ 224-235] p 152 
a. In General [§ 224] p 152 
b. Presumption against Ownership Pro Hae Vice [§ 225] p 156 
c. Interpretation of Charter Provisions [§§ 226-233] p 157 


(1) Language Indicative of, or Consistent with, Retention of Possession [§ 226] p 


157 


(2) Language Indicative of, or Consistent with, Demise [§ 227] p 159 


(3) Charter of Whole Vessel [§ 228] p 160 
(4) Charter of Part of Vessel [§ 229] p 161 
(5) Presence of Terms of Demise [§§ 230-231] p 161 
(a) In General [§ 230] p 161 
(b) Stipulations as to “Delivery” [§ 231] p 161 
(6) Provisions Regarding Compensation [§ 232] p 162 
(7) Omission of Particular Terms and Expressions [§ 233] p 162 
d. Subsequent Conduct of Parties as Aid to Determination [§ 234] p 163 
e. Barges and Similar Boats without Motive Power [§ 235] p 163 


2. Effect of Charter’s Character on Liability of Owner and Charterer [S$ 236-243] p 163 


a. General Responsibility for Conduct of Master and Crew as Agents or Servants [§§ 


236-238] p 163 
(1) In General [§ 236] p 163 
(2) Status and Duties as to Winchmen [§ 237] p 165 
(3) Validity and Effect of Special Provisions [§ 258] p 166 
b. Liability for Supplies, Repairs, and Materials [§ 239] p 167 
e. Liability for Torts Generally [§ 240] p 168 
d. Liability for Injury to, or Nondelivery of, Cargo [§ 241] p 169 


e. Owner’s Liability for Injury to Charterer by Acts of Officers or Crew [§ 242] p 171 


f. Representation of General Owner by Owner Pro Hae Vice [§ 243] p 172 


K. Nationality of Vessel [§ 244] p 172 

L. Seaworthiness, Fitness, and Capacity of Vessel [§§ 245-264] p 172 
1. Necessity [§ 245] p 172 
2. Requisites and Essentials [§\ 246-253] p 173 

. In General [§ 246] p 173 

. Officers and Crew [§ 247] p 175 

. Insurability; Lloyd’s Classification [§ 248] p 175 

. Fuel [§ 249] p 175 

. Capacity [§ 250] p 175 

. Ballasting [§ 251] p 175 

. Cleansing from Former Cargo [§ 252] p 176 

. Stowage of Cargo [§ 253] p 176 

3. Time and Maintenance of Seaworthiness [$$ 254+255] p 176 
a. In General [§ 254] p 176 
b. Repairs [§ 255] p 177 
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4. Statutory Exemption from Liability [§ 256] p 178 
5. Contractual Limitation or Abrogation of Owner’s Liability [§ 257] p 178 
6. Assumption of Risk [§ 258] p 178 
7. Rejection of Unseaworthy Vessel; Recovery of Cargo [§ 259] p 178 
8. Determination and Evidence of Seaworthiness [§§ 260-263] p 179 
a. In General [§ 260] p 179 
b. Evidence [§§ 261-263] p 179 
(1) Presumptions and Burden of Proof [§ 261] p 179 
(2) Admissibility [§ 262] p 180 
(3) Weight and Sufficiency [§ 263] p 180 
9. Damages [§ 264] p 180 
M. Readiness and Dispatch of Vessel [§§ 265-267] p 181 
1. In General [§ 265] p 181 
2. Delay in Sailing for, or Arriving at, Port of Loading [§ 266] p 182 
3. Dispatch Money [§ 267] p 184 
N. Charterer’s Duty To Furnish Cargo [§§ 268-269] p 185 
1. In General [§ 268] p 185 / 
2. Character of Cargo To Be Furnished [§ 269] p 186 
O. Voyage [§§ 270-276] p 187 
1. In general [§ 270] p 187 
2. Proceeding to Port of Loading [§ 271] p 187 
3. Leaving Port of Loading [§ 272] p 187 
4. Route; Delay and Deviation [§ 273] p 187 
5. Destination and Port of Discharge [§ 274] p 188 
6. Overlap and Underlap [§ 275] p 190 
7. Redelivery of Vessel [§ 276] p 190 
~ P. Receiving and Discharging Cargo [S$ 277-279] p 190 
1. Loading and Stowage [§ 277] p 190 
2. Discharge [§ 278] p 192 
3. Employment of Stevedore [§ 279] p 194 
Hapenses [§§ 280-285] p 194 
1. In General [§ 280] p 194 
Lighterage [§ 281] p 195 
Wharfage [§ 282] p 196 
Stevedoring [§ 283] p 197 
Port Charges [§ 284] p 197 
6. Agency Fees [§ 285] p 198 
R. Charter Money and Other Compensation [§§ 286-299] p 198 
1. When Earned [§§ 286-291] p 198 
. In General [§ 286] p 198 : 
Prevention by Default or Neglect of Hirer [§ 287] p 199 
. Carriage of Part of Cargo [§ 288] p 199 
. Damage to, or Loss of, Cargo [§ 289] p 199 
. Performance of Part cf Voyage [§ 290] p 200 
Voyage Out and Return [§ 291] p 201 
2. Persons Liable [§ 292] p 201 
3. Amount and Rate [§§ 293-295] p 201 
a. In General [§ 293] p 201 
b. Time Charter Hire [§ 294] p 203 
6. Claims, Deductions, and Offsets by Charterer or Agent [§ ane: p 206 
4. Retention or Restoration of Advance Freight [§ 296] p 208 
5. Time and Manner of Payment [§ 297] p 209 
6. Lien [§§ 298-299] p 209 
a. Existence and Extent [§ 298] p 209 
b. Waiver, Loss, or Discharge [§ 299] p 212 


© 


Tt go 09 


Hho mo Of 


For later cases, developments and changes in the law see Annotations, same title and section number 


SHIPPING [58 C.Jd.] -9 


8S. Breach of Charter [§§ 300-307] p 213 
1. By Owner or Master [§§ 300-301] p 213 
a. In General [§ 300] p 213 
b. Damages [§ 301] p 216 
2. By Charterer [§§ 302-306] p 220 
a. What Constitutes and Effect Thereof; Waiver [§ 302] p 220 
b. Damages [§§ 303-306] p 223 
(1) Failure To Furnish Cargo, or Refusal of Hee [§ 303] p 223 
(2) Failure To Load Full Cargo [& 304] p 224 
(3) Failure To Redeliver as Agreed [§ 305) p 224 
(4) Breach of Miscellaneous Provisions [§ 306] p 225 
3. Lien [§ 307] p 225 
T. Loss of, or Injury to, Cargo [§§ 308-314] p 226 
1. Liability of Shipowner and Vessel to Charterer or Shipper [§§ 308-310} p 226 
a. In General [§ 308] p 226 
b. Exemptions from Liability [§ 309] p 227 
e. Special Liability under Charter [§ 310] p 228 
2. Liability of Charterer to Shipowner or Vessel [§ 311] p 228 
3. Who May Sue [§ 312] p 229 
4. Damages [§ 313] p 229 
5. Lien [§ 314] p 229 
U. hess of, or Injury to, Vessel [§§ 315-322] p 230 
1. Liability of Charterer [§§ 315-319] p 230 
a. In General [§ 315] p 230 
b. Agreements To Return or Repair Vessel [§ 316] p 231 
ce. Haceptions from, or Limitations of, Liability [§ 317] p 232 
d. Breach of Charter Party [§ 318] p 232 
e. Vessel without Motive Power [§ 319] p 233 
2. Rights of Charterer [§ 320] p 236 
3. Rights of Owner as against Third Persons |§ 321] p 236 
4. Damages [§ 322] p 236 
V. Charter by Government [§§ 323-326] p 237 
1. In General [§ 323] p 237 
2. Charter Hire [§ 324] p 238 
3. Loss of, or Injury to, Vessel [§§ 325-326] p 241 
a. In General [§ 325] p 241 
b. Damages [§ 326] p 243 
W. Rights and Liabilities of Third Persons [§§ 327-330] p 244 
1. Shippers [§§ 327-329] p 244 
a. Rights against Owner in General [§ 327] p 244 
b. Rights against Vessel in General [§ 328] p 244 
c. Matters with Reference to Bills of Lading [§ 329] p 245 
2. Consignees [§ 330] p 245 
X. Letting Vessels on Shares [§§ 331-336] p 246 
1. Existence and Nature of Charter Generally [§ 331] p 246 
2. Operation and Effect [§§ 332-336] p 247 
a. Relations of Parties Generally [§ 332] p 247 
b. Rights with Respect to Vessel’s Earnings [§ 333] p 248 
ce. Liability for Supplies, Repairs, and Materials [§ 334] p 249 
d. Liability for Tortious Management and Navigation [§ 335] p 250 
e. Liability for Injury to, or Nondelivery of, Cargo [§ 336] p 250 
Y. Actions on Charter Parties [§§ 337-348] p 251 
1. In General [§ 337] p 251 
2. Parties [§ 338] p 252 
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3. Pleading [§ 339] p 253 
. Issues, Proof, and Variance [§ 340] p 254 
5. Evidence [§§ 341-343] p 255 
a. Presumptions and Burden of Proof [§ 341] p 255 
b. Admissibility [§ 342] p 257 
c. Weight and Sufficiency [§ 343] p 258 
6. Trial [§§ 344-346] p 260 
a. In General [§ 344] p 260 
b. Questions for Court and Jury [§ 345] p 261 
ec. Findings, Judgment, or Decree [§ 346] p 262 
7. Costs [§ 347] p 262 
8. Appeal and Error [§ 348] p 263 


IV. MASTER [§§ 349-407] p 264 
A. Employment or Appointment [§§ 349-358] p 264 

. In General [§ 349] p 264 
. Who May Employ er Appoint [§ 350] p 264 
. Who May Be Employed or Appointed [§ 351] p 264 
. Form or Manner of Employment or Appointment [§ 352] p 264 
. Registration [§ 353] p 264 
. Terms of Contract [§ 354] p 264 
. Succession to Command [§ 355] p 265 ; 
. Transfer of Right to Command [§ 356] p 265 
. Duration and Termination of Relationship [§§ 357-358] p 265 

a. In General [§ 357] p 265 

b. Removal or Discharge [§ 358] p 265 
B. Authority and Duties [§§ 359-383] p 266 

1. In General [§§ 359-361] p 266 
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a. Scope and Extent in General [§ 359] p 2 
b. Accounting to Owner or Lispierds [§ 360 fi 266 
ce. As to Passengers and Crew [§ 361] p 267 

2. As Agent for Owners or Charterers [§§ 362-371] p 267 


a. In General [§ 362] p 267 
b. Repairs, Supplies, and Other Necessaries [§§ 363-364] p 269 
(1) In General [§ 363] p 269 
(2) Opportumty To Communicate with Owners or Agents [§ 364] p 270 
. Contracts of Affreightment [§ 365] p 271 
Authority and Duties as 10 Cargo in General [§ 366] p 271 
Authority as to Purchase of Cargo [§ 367] p 272 
Collection of Freight or Demurrage [§ 368] p 272 
Borrowing Money [§ 369] p 272 
Execution of Bonds, Notes, and Bills of Exchange [§ 370] p 273 
i. Allowance or Settlement of Claims [§ 371] p 274 
3. Management and Navigation of Vessel [§§ 372-374] p 274 
a. In General [§ 372] p 274 
b. Repair of Vessei [§ 373] p 274 
e. Delay in, or Deviation from, Voyage [§ 374] p 274 
4. Sale or Other Dispositian of Vessel [§§ 375-379] p 275 
a. In General [§ 375] p 275 
b. Necessity for Sale [§§ 376-378] p 275 
(1) In General [§ 376] p 275 
(2) Ability To Communicate with Owner [§ 377] p 276 
(3) Good Faith in Making Sale [§ 378] p 277 
e. Ratification of Sale [§ 379] p 277 
5. Sale or Other Disposition of Cargo [§§ 380-383] p 277 
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a. In General [§ 380] p 277 
b. In Case of Necessity [§§ 381-382] p 278 
(1) In General [§ 381] p 278 
(2) In Case of Wrecked or Disabled Vessel [§ 382] p 279 
e. Sale at Port of Destination [§ 383] p 280 
C. Individual Rights and Privileges [§§ 384-385] p 280 
1. In General [§ 384] p 280 
2. Rights as to Freight [§ 385] p 280 
D. Wages and Other Remuneration [§§ 386-397] p 281 
. In General [§ 386] p 281 
. Latra Compensation [§ 387] p 281 
. Forfeitures and Deductions [§ 388] p 282 
. Wreck or Capture of Vessel [§ 389] p 282 
. Persons Liable [§ 390] p 283 
. Primage [§ 391] p 283 
. Reimbursement for Personal Expenses [§ 392] p 283 
. Liens for Wages and Disbursements [§§ 393-397] p 284 
a. Liens for Wages [§ 393] p 284 
b. Liens for Disbursements and Damages [§ 394] p 285 
ce. What Law Governs [§ 395] p 286 
d. Priorities [§ 396] p 286 
* e. Loss of Lien [§ 397] p 287 
E. Liabilities of Master [§§ 398-401] p 287 
1. In General [§ 398] p 287 
2. For Negligence or Misconduct [§§ 399-400] p 287 
a. In General [§ 399] p 287 
b. For Acts of Subordinates [§ 400] p 288 
3. Liability of Hither Master or Owner, or Both [§ 401] p 289 
F. Actions [§§ 402-407] p 289 
1. Nature and Form of Remedy [§ 402] p 289 
2. Parties and Pleadings [§ 403] p 290 
3. Presumptions and Burden of Proof [§ 404] p 290 
4. Admissibility of Evidence [§ 405] p 291 
5. Weight and Sufficiency of Hvidence [§ 406] p 291 
6. Questions for Jury [§ 407] p 292 


V. RIGHTS AND LIABILITIES OF VESSELS AND OWNERS IN GENERAL [{§ 408-435] p 292 
A. Representation of Vessel or Owners in General [§ 408] p 292 
B. Contracts [§§ 409-414] p 293 ; 
1. In General [§ 409] p 293 
2. Consortship [§ 410] p 293 
3. Supplies, Repairs, Services, and Advances [§§ 411-414] p 294 
a. In General [§ 411] p 294 
b. Liability for Repairs [§ 412] p 295 
e. Grounds of Liability [§ 413] p 295 
d. Who Liable as Owners [§ 414] p 296 
C. Negotiable Instruments [§ 415] p 296 
D. Torts or Negligence [§§ 416425] p 296 
1. In General [§§ 416-417] p 296 
a. Rights of Vessel or Owner [§ 416] p 296 
b. Liability of Vessel or Owner [§ 417] p 297 
2. Negligent Management or Navigation [\§ 418-421] p 298 
“a. In General [§ 418] p 298 , 
b. Injuries from Suction or Swell-[§ 419] p 299 
e. Injury to Submarine Cables [§ 420] p 301 
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d. Negligence of Pilot [§ 421] p 301 
3. Misconduct of Master or Crew [§§ 422-423] p 302 
a. In General [§ 422] p 302 
b. Embezzlement by Master [§ 423] p 303 
4. Persons Liable [§ 424] p 303 
5. Lien [§ 425] p 303 
E. Actions and Other Proceedings [§§ 426-434] p 304 
1. In General [§ 426] p 304 
2. Parties, Process, Notice, and Appearance [§ 427] p 305 
3. Pleading [§ 428] p 305 
4. Evidence [§§ 429-431] p 306 
a. Presumptions and Burden of Proof [§ 429] p 306 
b. Admissibility [§ 480] p 306 
e. Weight and Sufficiency [§ 431] p 306 
5. Trial [§ 4382] p 307 
6. Damages [§ 433] p 308 
7. Costs [§ 434] p 308 
F, Drydock Companies [§ 435] p 309 


VI. INJURIES TO PERSONS ON OR ABOUT VESSEL [§{ 436-459] p 309 
A. In General [§ 436] p 309 
B. Particular Classes of Persons [\§ 437-447] p 310 
1. Invitees [§ 487] p 310 
2. Licensees and Trespassers [§ 438] p 310 
3. Persons Engaged in Work [§§ 439-447] p 311 
. In General [§ 439] p 311 
. Inspectors and Other Officers [§ 440] Bae 
. Pilots {§ 441] p 311 
. Master [§ 442] p 311 
Stevedores or Other Independent Contractors or Their Employees [8§ 443- ae p 311 
(1) Duties and Liability of Vessel or Owner [§§ 443-446] p 311 
(a) Im General [§ 443] p 311 
(b) As to Condition of Vessel [§§ 444-445] p 313 
aa. In General [§ 444] p 313 
bb. Hatches [§ 445] p 317 
(c) Appliances [§ 446] p 318 
(2) Liability of Stevedore Companies [§ 447] p 319 
C. Actions [§§ 448-458] p 320 
1. In General [§ 448] p 320 
2. Jurisdiction [§ 449] p 320 
3. Limitations and Laches [§ 450] p 320 
4. Pleading [§ 451] p 320 | 
5. Evidence [§§ 452-454] p 320 ’ 
a. Presumptions and Burden of Proof [§ 452] p 320 
b. Admissibility [§ 453] p 321 
ce. Weight and Sufficiency [§ 454] p 322 
6. Trial [$$ 455-457] p 323 
a. Questions for Court and Jury [§ 455] p 323 
b. Instructions [§ 456] p 324 
ce. Verdict and Findings [§ 457] p 324 
7. Damages [§ 458] p 324 
D. Lien [§ 459] p 324 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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VII. BOTTOMRY AND RESPONDENTIA [§§ 460-483] p 325 
A. Definitions [§§ 460-461] p 325 
1. Bottomry [§ 460] p 325 
2. Respondentia [§ 461] p 325 
B. Requisites and Validity of Bond [§§ 462-464] p 326 
1. Form and Construction [§ 462] p 326 
2. Contents; Marine Risk; Maritime Interest [§ 463] p 327 
3. Effect of Partial Invalidity; Ratification [§ 464] p 328 
C. Operation and Effect [§§ 465-466] p 329 
1. In General [§ 465] p 329 
2. Personal Liability [§ 466] p 329 
D. Capacity To Execute [\§ 467-472] p 330 
1. Owner [§ 467] p 330 
2. Master (§§ 468-472] p 330 
a. In General [§ 468] p 330 
b. Extent and Limitation of Authority [§§ 469-470] p 331 
(1) In General [§ 469] p 331 
(2) Meaning of “Necessity” [§ 470] p 332 
c. Necessity of Communication with Owner [§ 471] p 332 
d. Interest in Vessel or Cargo [§ 472] p 333 ~ 
E. Purpose for Which Bond May Be Given [§§ 473-474] p 333 
1. Rule Stated [§ 473] p 333 
2. Security for Preéxisting Debt [§ 474] p 334 
F. Capacity or Authority To Take Bond {§§ 475-476] p 334 
1. General Rules [§ 475] p 334 
2. Duty of Lender To Ascertain and Show Authority [§ 476] p 335 
G. Duration and Termination [§ 477] p 336 
H. Payment and Satisfaction [§ 478] p 336 
I. Lien [§§ 479-480] p 337 
1. EHaistence and Extent; Lien on Proceeds [§ 479] p 337 
2. Priorities £§ 480] p 337 
J. Recovery of Principal [§ 481] p 338 
K. Enforcement of Bond [§§ 482-483] p 338 
1. In General [§ 482] p 338 
2. Marshaling Assets [§ 483] p 339 


VIII. CARRIAGE OF GOODS [(§ 484-870] p 340 
A. Carrier in General [§§ 484-489] p 340 
1. Status as Common Carrier [§ 484] p 340 
2. Duty To Receive and Transport Property [§ 485] p 341 
3. Duty To Provide Facilities [§ 486] p 341 
4. Statutory Regulation Generally [§ 487] p 342 
5. Discrimination [§§ 488-489] p 342 
a. In General [§ 488] p 342 
b. Actions [§ 489] p 343 
B. Contracts of Affreightment [§§ 490-521] p 343 
1. In General [§§ 490-502] p 343 
a. What Law Governs [§ 490] p 343 
b. Time of Taking Effect [§ 491] p 345 
ec. Requisites and Validity [§ 492] p 345 
d. Construction [§ 493] p 346 
e. Rescission or Cancellation [§ 494] p 349 
f. Performance and Breach [§§ 495-502] p 349 
(1) Of Owner or Vessel Generally [§ 495] p 349 
(2) Of Shipper Generally [§ 496] p 350 
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(3) Delivery of Cargo to Vessel [§ 497] p 350 
(4) Lien of Shipper [§ 498] p 351 
(5) Excuses for Nonperformance [§ 499] p 352 
(6) Remedies for Breach [§§ 500-502] p 354 
(a) In General [§ 500] p 354 
(b) Damages [§§ 501-502] p 357 
aa. Recovery by Shipper [§ 501] p 357 
bb. Recovery by Shipowner [§ 502] p 358 
2. Bills of Lading [§§ 503-521] p 358 
a. Definition and Nature [§§ 503-504] p 358 
(1) In General [§ 503] p 358 
(2) Clean Bills of Lading [§ 504] p 359 
b. Issuance [§§ 505-510] p 359 
(1) Duty To Issue [§ 505] p 359 
(2) Parties Entitled To Receive Bill [§ 506] p 360 
(3) Who May Eaecute [§§ 507-509] p 360 
(a) In General [§ 507] p 360 
(b) Master [§ 508] p 361 
(c) Charterers and Subcharterers [§ 509] p 361 
(4) Ratification [§ 510] p 361 
e. Construction, Validity, Operation, and Effect [§§ 511-520] p 362 
(1) In General [§§ 511-515] p 362 
(a) Construction [§§ 511-512] p 362 
aa. General Rules [§ 511] p 362 
bb. Particular Clauses [§ 512] p 363 
(b) Requisites and Validity [§ 513] p 364 
(ce) Operation and Effect [§§ 514-515] p 364 
aa. In General [§ 514] p 364 
bb. Recitals as to Quantity and Weight [§ 515] p 365 
(2) As to Consignee Generally [§ 516] p 367 
(3) Hstoppel [§§ 517-520] p 367 
(a) In General | § 517] p 367 
(b) Receipt on Board [§ 518] p 367 
(c) Condition of Goods [§ 519] p 367 
(d) Weight and Quantity [§ 520] p 368 
d. Negotiability and Transfer [§ 521] p 368 
C. Transportation and Delivery [§§ 522-535] p 369 
1. Transhipping and Forwarding [§ 522] p 369 
2. Goods Sent C. O. D. [§ 523] p 371 
3. Delivery [§§ 524-531] p 371 
a. Mode [§§ 524-525] p 371 
~ (1) In General [§ 524] p 371 
(2) Constructive Delivery; Notice to Shipper or Consignee [§ 525] p 373 
. Place [§ 526] p 375 
. To Whom; Misdelivery [§ 527] p 377 
. Failure or Refusal To Deliver [§ 528] p 378 
. Failure or Refusal To Receive [§§ 529-530 | p 378 
(1) In General [§ 529] p 378 
(2) Storage of Goods [§ 530] p 379 
f. Short Delivery [§ 531] p 379 
4. Deviation and Delay [§ 532] p 380 
5. Remedies of Shipper [§§ 533-535] p 382 
a. General Rules; Procedure [§ 533] p 382 
b. Damages [§§ 534-535] p 384 
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(1) Nondelivery or Misdelivery [§ 534] p 384 
(2) Deviation or Delay [§ 535] p 385 
D. Loss of, or Injury to, Cargo [§§ 536-828] p 386 
. Liability of Carrier in General [§ 536] p 386 
. Act of God [§ 537] p 389 
. Perils of Sea and of Navigation [§ 538] p 390 
. Jettison [§ 539] p 390 
. Seizure of Cargo under Legal Authority [§ 540] p 391 
. Statutory Exemptions from Liability [$$ 541-600] p 391 
a. In Case of Seaworthiness of Vessel or Exercise of Diligence with Respect Thereto ° 
[§§ 541-579] p 391 
(1) In General [§ 541] p 391 
(2) Necessity of Seaworthiness or Diligence [§§ 542-544] p 392 
(a) In General [§ 542] p 392 
(b) Causal Connection with Loss [§ 543] p 393 
(c) When Requirement Must Be Met [§ 544] p 393 
(3) Character and Extent of Seaworthiness or Diligence [§§ 545-546} p 393 
(a) In General [§ 545] p 393 
(b) Factors Considered [§ 546] p 394 
(4) Causes of Loss or Damage within Exemption [§§ 547-571] pi 395 
(a) In General [§ 547] p 395 
(b) Breach of General Duty as to Seaworthiness [§ 548] p 395 
(ce) Latent Defects [§ 549] p 396 
(d) Jettison [§ 550] p 396 
(e) Negligence in Care or Custody of Cargo [§ 551] p 396 
(f) Improper Navigation or Management of Ship in General [§ 552] p 396 
(g) " What Constitutes Navigation or Management of Ship [§§ 553-566] p 397 
aa. In General [§ 553] p 397 
bb. Care and Custody of Cargo Generally [§ 554] p 397 
ce. Change of Cowrse [§ 555] p 398 
dd. Compass Data [§ 556] p 398 
ee. Equipment [§§ 557-561] p 398 
(aa) In General [§ 557] p 398 
(bb) Failure To Use [§ 558] p 398 
(ce) Negligent Use [§ 559] p 399 
(dd) Refrigerating Apparatus [§§ 560-561] p 399 
aaa. Furnishing Apparatus [§ 560] p 399 
bbb. Use of Apparatus [§ 561] p 399 
ff. Hold [§ 562] p 399 
ge. Repairs during Voyage [§ 563] p 399 
hh. Stranding or Striking Obstructions [§ 564] p 400 
ii. Time and Manner of Leaving Port [§ 565] p 400 
jj. Trimming Ship [§ 566] p 400 
(h) Improper Navigation or Management as Proximate Cause of Loss [§ 567] 
p 400 
(i) Dangers of Sea [§ 568] p 400 . 
(j) Inherent Defect of Cargo [§ 569] p 401 : 
(k) Seizwre under Legal Process [§ 570] p 401 
(1) Saving Life or Property at Sea [§ 571] p 401 
(5) Time of Loss or Damage [§ 572] p 401 
(6) Carriers and Other Persons Entitled to Exemption [§ 573] p 402 
(7) Vessels within Exemption Provision [§§ 574-575] p 402 
(a) In General [§ 574] p 402 
(b) Tows [§ 575] p 402 ” 5 s 
(8) Availability of Hxemption as against Third Persons; Collision [§ 576] p 403 
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(9) Effect of Deviation [§ 577] p 403 
(10) Proceedings in Which Exemption May Be Claimed [§ 578] p 403 
(11) Waiver of Exemption [§ 579] p 403 
b. Based on Absence of Owner’s Design or Neglect with Respect to Fire [§§ 580-591] 
p 404 : 
(1) In General [§ 580] p 404 
(2) Cause of Fire Loss [§§ 581-584] p 404 
(a) Owner’s Design or Neglect [§ 581] p 404 
(b) Negligence of Agents [§ 582] p 404 
(c) Deviation [§ 583] p 405 
(d) Damage Arising from Independent Causes [§ 584] p 405 
(3) Necessity of Fire Occurring on Ship [§ 585] p 405 
(4) Character of Property Damaged [§ 586] p 405 
(5) Persons and Property Entitied to Exemption [§§ 587-588] p 405 
(a) Personal Liability [§ 587] p 405 
(b) Ship and Interests Therein |§ 588] p 405 
(6) Vessels Used in Inland Navigation [§ 589] p 405 
(7) Waiver of Exemption in General [§ 590] p 406 
(8) Carriage by Land and Water [§ 591] p 406 
© Owner's Lack of Actual Fault or Privity as to Fire [§§ 592-594] p 406 
(1) In General [§ 592] p 406 
(2) Necessity of Fire Occurring on Ship [§ 593] p 406 
(3) Waiver of Exemption [§ 594] p 407 
d. What Constitutes Damage Caused by Fire [§ 595] p 407 
. Lack of Fault by Hither Owner or His Agents [§ 596] p 407 
f. Shipper’s Failure To Give Notice of Character and Value of Articles Carried [§ 597] 
p 407 
g. Parties’ Failure To Stipulate against Transportation at Shipper’s Risk [§ 598] p 408 
h. Proof That Loss Occasioned by Accidental and Uncontrollable Events [§ 599] p 408 
i. Compulsory Pilotage [§ 600] p 408 
7. Hague Rules [§ 601] p 408 
8. Limitation of Liability by Contract or Bill of Lading [§§ 602-736] p 409 
a. Power To Limit [§§ 602-607] p 409 
(1) In General [§ 602] p 409 
(2) Stipulations in Violation of Statute [§ 603] p 409 
(3) Exceptions Relieving Carrier from Negligence [§§ 604-605] p 409 
(a) In General [§ 604] p 409 
(b) Under Harter Act [§ 605] p 410 
(4) Exceptions as to Seaworthiness and Diligence with Respect Thereto [§§ 606-607 | 
p 4111 : 
(a) In General [§ 606] p 411 
(b) Under Harter Act [§ 607] p 411 
Necessity of Valid Contract [§ 608] p 412 
e. Incorporating Charter cv Statutory Limitations; and Excluding Statutory Provisions 
[§ 609] p 412 
d. Construction, Operation, and Effect of Limitations in General [§§ 610-613] p 413 
(1) Construction [§ 610] p 413 
(2) Operation and Effect [§ 611] p 413 
(3) Carrier’s Negligence or Default [§ 612] p 413 
(4) Seaworthiness [§ 613] p 413 
Losing Benefit of Exceptions [§§ 614-620] p 414 : 
(1) By Breach of Contract Generally [§ 614] p 414 
. (2) Carrier’s Negligence [§ 615] p 414 
(3) Deviation [§ 616] p 415 
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(4) Unseaworthiness of Ship [§§ 617-619] p 416 

(a) In General [§ 617] p 416 

(b) Diligence [§ 618] p 416 

(¢) Causal Connection with Loss [§ 619] p 416 
(5) Waiver and Estoppel [§ 620] p 416 


f. Prowimate Cause [§ 621] p 417 
g. Particular Risks or Causes of Loss [§§ 622-700] p 417 


(1) Abandonment or Interruption of Voyage [§ 622] p 417 
(2) Acts of God [§ 623] p 417 
(3) Any Circumstances or Loss beyond Shipowner’s Control [§ 624] p 418 
(4) Arrest or Restraint of Princes, Rulers, or People [§ 625] p ale 
5) Barratry [§ 626] p 418 
(6) Breakage [§ 627] p 418 
(7) Care and Custody of Cargo [§ 628] p 418 
(8) Cargo Changing Character [§ 629] p 419 
(9) Civil Commotion and Disturbance [§ 630] p 419 
(10) Collision [§ 631] p 419 
(11) Damage caused by Other Goods [§ 632] p 419 
(12) Dangerous Character of Cargo [§ 633] p 419 
(13) Dangers of Lakes and Lake Navigation [§ 634] p 419 
(14) Dangers of Rivers and River Navigation [§§ 635-636] p 420 
~ (a) In General [§ 635] p 420 
(b) Particular Risks as Constituting Dangers of Rivers and Navigation 
Thereon [§ 636] p 420 
(15) Dangers of Roads [§ 637] p 421 
(16) Decay [§ 638] p 421 
(17) Delay [§ 639] p 421 
(18) Effect of, Climate [§ 640] p 421 
(19) Fire [§ 641] p 421 
(20) Force Majeure [§ 642] p 422 
(21) Frost [§ 643] p 422 
(22) Heat or Heating [§ 644] p 422 
(23) Ice [§ 645] p 422 
(24) Inherent Vice and Deterioration of Cargo [§ 646] p 422 
(25) Insufficiency of Packages and Wrappers [§ 647] p 422 
(26) Insurable Damage; Giving Carrier Benefit of Insurance [§ 648] p 423 
(27) Interdict [§ 649] p 423 
(28) Jettison [§ 650] p 423 
(29) King’s Enemies [§ 651] p 423 
(30) Latent Defects [§ 652] p 423 
(31) Leakage [§ 653] p 424 
(32) Legal Process [§ 654] p 424 
(33) Livestock and Other Perishable Cargo [§ 655] p 424 
(34) Marine Risk [§ 656] p 424 
(35) Negligence in Management of Ship [§ 657] p 424 
(36) Obliteration of Morks [§ 658] p 424 
(37) “Other” Causes or Circumstances [§ 659] p 424 
(38) Perils of Sea [§§ 660-687] p 425 
(a) Defined Generally [§ 660] p 425 
(b) Equivalent Exceptions [§ 661] p 425 
(c) Validity of Exceptions [§ 662] p 426 
(d) Operation and Effect of Exception in General [§ 663] p 426 
(e) Effect of Negligence Generally [§ 664] p 426 
(f) Unseaworthiness of Ship [§ 665] p 427 
(g) Particular Risks or Causes of Loss as Sea Peril [§\ 666-687] p 427 
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aa. Bilging [§ 666] p 427 

bb. Breakage [§ 667] p 427 

cc. Collision [§ 668] p 427 

dd. Dampness, Decay, and Sweating [§ 669] p 427 


ee. Entrance of Sea Water and Wetting of Cargo [§ 670] p 427 


ff. Explosion [§ 671] p 428 

ge. Fire [§ 672] p 428 

hh. Freezing [§ 673] p 428 

il. Heat [§ 674] p 428 

jj. Ice [§ 675] p 429 

kk. Impassability of Canal [§ 676] p 429 

ll. Incompetency of Pilot [§ 677] p 429 
mm. Jettison [§ 678] p 429 

nn. Leakage of Cargo [§ 679] p 429 

oo. Piracy and Theft-[§ 680] p 429 
pp. Pressure of Cargo [§ 681] p 429 

qq. Sale of Cargo [§ 682] p 429 

rr. Sinking of Ship [§ 683] p 429 


ss. Stranding and Striking Obstructions [§ 684] p 430 


tt. Vermin [§ 685] p 430 
uu. Wear and Tear [§ 686] p 430 
vv. Wind and Wave [§ 687] p 430 
(39) Rain [§ 688] p 431 
(40) Risk of Boats [§ 689] p 431 
(41) Rust or Corrosion [§ 690] p 431 
(42) Shipper’s or Consignee’s Risk [§ 691] p 431 
(43) Strikes [§ 692] p 432 
(44) Sweat or Sweating [§ 693] p 432 : 
(45) Taint from Other Goods [§ 694] p 482 
(46) Theft [§ 695] p 432 
(47) Transhipment [§ 696] p 433 
(48) Unavoidable or Inevitable Accident [§ 697] p 433 
(49) Vermin [§ 698] p 433 
(50) Wetting of Cargo [§ 699] p 433 
(51) Other Particular Limitations [§ 700] p 433 
h. Stipulations as to Notice of Loss or Claim [$$ 701-714] p 434 
(1) Validity of Stipulations [§ 701] p 434 
(2) Purpose and Construction [§ 702] p 435 
(3) Compliance with Stipulations [§§ 703-713] p 435 
(a) In General [§ 703] p 435 
(b) What Constitutes [§§ 704-708] p 435 
aa. In General [§ 704] p 435 
bb. Written or Oral [§ 705] p 435 
ce. Time of Notice [§ 706] p 436 
dd. Notice of Claim [§ 707] p 436 
ee. Notice to Agent [§ 708] p 436 
(c) Excuses for Noncompliance [§ 709] p 436 
(d) Negligence of Carrier [§ 710] p 437 
(e) Unseaworthiness of Ship [§ 711] p 437 
(f) Conversion of Goods [§ 712] p 437 
(g) Waiver and Estoppel [§ 713] p 437 
(4) Scope of Stipulation [§ 714] p 437 
Limitations Tolling Time for Suit [§§ 715-723] p 438 
(1) Validity of Limitations [§§ 715-717] p 438 
(a) Im General [§ 715] p 438 
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(b) Reasonableness of Limitation in General [§ 716] p 438 
(c) Effect of Statutory Limitations [§ 717] p 438 
(2) Operation and Effect in General [§ 718] p 439 
(3) Negligence of Carrier [§ 719] p 439 
(4) Unseaworthiness [§ 720] p 439 
(5) Scope of Stipulated Limitation [§ 721] p 439 
(6) Waiver [§ 722] p 439 
(7) Period of Limitation Applicable Where Contract Stipulation Invalid [§ 723] 
p 439 
j. Limitations as to Value [§§ 724-732] p 439° 
(1) Validity [§§ 724-725] p 439 
(a) In General [§ 724] p 439 
(b) Choice of Rates or Other Consideration [§ 725] p 440 
(2) Shippers Acceptance of Stipulation [§ 726] p 440 
(3) Construction [§ 727] p 440 
(4) Operation and Effect [§ 728] p 441 
(5) Carriers Negligence [§ 729] p 441 
(6) Conversion [§ 730] p 441 
(7) Unseaworthiness of Ship [§ 731] p 441 
(8) Scope of Stipulations [§ 732] p 442 
k. Limiting Amount of Recovery to Proved Damages [§ 733] p 442 
l. Restricting Liability to That of Warehouseman [§ 734] p 442 
m. Termination of Liability on Delivery to Connecting Carrier [§ 735] p 442 
n. Wavwer of Lien [§ 736] p 442 
9. Extension of Liability [§ 737] p 442 
10. Unseaworthiness and Unfitness of Vessel [§§ 738-745] p 442 
a. Duty of Carrier in General [§ 738] p 442 
b. Warranty of Seaworthiness [§§ 739-741] p 443 
(1) In General [§ 739] p 443 
(2) Fitness for Cargo [§ 740] p 444 
(3) Voyages by Stages [§ 741] p 444 
e. Requisites and Essentials of Seaworthiness or Fitness [§§ 742-7438] p 445 
(1) In General [§ 742] p 445 
(2) Latent Defects [§ 743] p 449 
d. Assumption of Risk [§ 744] p 449 
e. Time When Seaworthiness Must Be Present [§ 745] p 450 
11. Improper Stowage [§§ 746-748] p 450 
a. In General [§ 746] p 450 
b. Stowage on Deck [§ 747] p 452 
e. Dunnage [§ 748] p 453 
12. Improper Loading or Handling [§ 749] p 454 
13. Negligent Management or Navigation [§ 750] p 454 
14. Deviation [§§ 751-778] p 455 
a. In General [§ 751] p 455 
b. Effect [§ 752] p 455 
c. Particular Kinds of Deviation [§§ 753-777] p 455 
(1) Abandonment of Voyage [§ 753] p 455 
(2) Delay [§ 754] -p 455 
(3) Departure from Route [§§ 755-772] p 456 
(a) In General [§ 755] p 456 
(b) Regular and Usual Course [§§ 756-764] p 456 
aa. In General [§ 756] p 456 
bb. Custom and Usage [§ 757] p 456 
ec. Contractual Permission To Deviate [§§ 758-763] p 457 
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(aa) In General [§ 758] p 457 
: (bb) Rules of Construction [§ 759] p 457 
(ce) Purpose of Deviation [§ 760] p 457 
(dd) Extent of Deviation [§§ 761-763] p 458 
aaa. In General [§ 761] p 458 
bbb. Ports of Call Substantially Off Route [§ 762] p 458 
ece. Under Particular Clauses [§ 763] p 458 
dd. Election of Route [§ 764] p 459 
(ec) Voluntary Character of Departure [§§ 765-772] p 459 
aa. In General [§ 765] p 459 
bb. Cause of Peril or Emergency Resulting in Deviation [§ 766] p +60 
cc. Time When Necessity Arises [§ 767] p 460 
dd. Particular Emergencies or Perils [S$ 768-772] p 460 
(aa) Insufficient Fuel [§ 768] p 460 
(bb) Lack of Food [§ 769] p 461 
(cc) Need for Repairs [§ 770] p 461 
(dd) Perils of Sea [§ 771] p 461 
(ee) Risk of Capture [§ 772] p 461 
(4) Dry-Docking [§ 773] p 461 
(5) Failure To Deliver; Overcarriage [§ 774] p 461 
(6) Improper Care and Custody of Cargo [§ 775] p 461 
(7) Mode of Transportation [§ 776] p 461 
(8) Towing [8 777] p 461 
d. Ratification [§ 778] p 462 
15. Delay [§§ 779-784] p 462 
a. In General [§ 779] p 462 
b. Huxcusable Delay [§§ 780-783] p 462 
(1) In General {§ 780] p 462 
(2) Contract Allowing Delay [§ 781] p 462 
(3) Repairs [§ 782] p 462 
(4) Weather Conditions [§ 783] p 463 
ce. Waiver of Delay [8 784] p 463 
16. Discharge of Cargo [8 785] p 463 
17. Loss or Injury after Discharge or Tender [§ 786] p 464 
18. Proximate Cause [§ 787] p 465 
19. Duties of Carrier after Disaster or Injury to Cargo [§§ 788-789] p 466 
a. General Rules [§ 788] p 466 
b. Sale of Cargo [§ 789] p 467 
20. Actions for Damages [§§ 790-828] p 467 
a. Persons Entitled To Sue [§§ 790-792] p 467 
(1) Owner in General; Agent [§ 790] p 467 
(2) Consignor or Consignee [§ 791] p 468 
(3) Party Having Special Property or Interest [§ 792] p 468 
b. Persons or Vessels Liable [§§ 793-796] p 468 
(1) In General [§ 793] p 468 
(2) Agent of Carrier [§ 794] p 469 
(3) Carrier, Lighterage Company, or Stevedore [§ 795] p 470 
(4) Other Third Persons [§ 796] p 470 
. Nature and Form of Remedy [§ 797] p 470 
. Jurisdiction [§ 798] p 471 
. Conditions Precedent [§ 799] p 471 
. Defenses [§ 800] p 471 
Time To Sue; Laches [§ 801] p 472 
. Pleading [§§ 802-804] p 472 
(1) Declaration, Complaint, or Libel [§ 802] p 472 
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(2) Plea or Answer [§ 803] p 474 
(3) Issues, Proof, and Variance [§ 804] p 474 
i, Evidence [§§ 805-818] p 476 
(1) Presumptions and Burden of Proof [§§ 805-816] p 476 
(a) In General [§§ 805-807] p 476 
aa. Presumptions [§ 805] p 476 
bb. Burden of Proof [$$ 806-807] p 476 
(aa) On Plaintiff [§ 806] p 476 
(bb) On Defendant [§ 807] p 477 
(b) Condition of Goods When Delivered to Carrier [§ 808] p 477 
(c) Where Goods Not Delivered, or Lost [§ 809] p 478 
(d) Where Goods Damaged While in Carrier’s Possession [§§ 810-813] p 479 
aa. In General [§ 810] p 479 
bb. Damage by Sea Water [§ 811] p 480 
ec. Damage from Unseaworthiness [§ 812] p 480 
dd. Loading, Stowage, and Discharge [§ 813] p 483 
(e) Loss or Damagé Due to Excepted Peril or Cause [§§ 814-815] p 483 
aa. In General [§ 814] p 483 
bb. Breakage, Leakage, or Inherent Defect [§ 815] p 485 
(f) Negligence [§ 816] p 485 
(2) Admissibility [§ 817] p 486 
(3) Weight and Sufficiency [§ 818] p 487 
j. Trial [§ 819] p 492 
k. Extent of Liability and Damages [§§ 820-828] p 494 
(1) In General [§ 820] p 494 
(2) Where Loss or Injury Occurs at Place of Shipment [§ 821] p 495 
(3) Where Loss or Injury Occurs after Leaving Place of Shipment [§§ 822-823 | 
p 495 
(a) In Case of Loss [§ 822] p 495 
(b) In Case of Injury [§ 823] p 496 
(4) Interest [§ 824] p 496 
(5) Incidental Damages [§ 825] p 497 
(6) Deductions and Credits [§ 826] p 497 
(7) Apportionment of Damages [§ 827] p 498 
(8) Lien [§ 828] p 498 
E. Freight [§§ 829-867] p 500 
1. Right to Freight [§§ 829-841] p 500 
a. In General [§ 829] p 500 
b. Necessity of Commencing Voyage [§ 830] p 500 
c. Carriage to Destination [§ 831] p 500 
d. Return to Port of Departure [§ 832] p 501 
e. Abandonment of Vessel and Cargo [§ 833] p 501 
f. Deviation or Retardation of Voyage [% 834] p 501 
g. Prevention of Carriage [§§ 835-836] p 502 
(1) By Cargo Owner [§ 835] p 502 
(2) Restraint of Princes [§ 836] p 502 
. Right To Tranship and Forward To Earn Freight [§ 837] p 502 
. Delivery [§ 838] p 503 
. Sale of Cargo at Destination [§ 839] p 503 
. Effect of Loss of, or Injury to, Goods [§ 840] p 503 
Illegal or Nonlegal Contracts [§ 841] p 505 
2. Amount and Rate [§§ 842-848] p 505 
a. In General [§ 842] p 505 
b. Dead Freight [§ 843] p 506 
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e. Advance Freight as Affected by Change of Ownership [§ 844] p 506 
“a. Delay as Affecting Rate [§ 845] p 506 
e. Pro Rata [§§ 846-847] p 506 
(1) According te Quantity Delivered [§ 846] p 506 
(2) Pro Rata Itinerts [§ 847] p 506 
f. Quantity Shipped and Determination Thereof [§'848] p 508 
3. Expenses [§ 849] p 509 
. Deductions and Offsets [§ 850] p 509 
5. Payment and Tender [§§ 851-857] p 511 
a. When Payable [§ 851] p 511 
b. Medium of Payment [§ 852] p 511 
c. Tender [§ 853] p 511 
d. Persons Liable [§ 854] p 512 
e. To Whom Payable [§ 855] p 513 
f. Advance Freight and Recovery Back Thereof [§ 856] p 514 
g. Recovery of Overcharges [§ 857] p 516 
6. Assignment or Hypothecation [§ 858] p 516 
7. Actions [§§ 859-860] p 517 
a. Nature [§ 859] p 517 
b. Rules Governing [§ 860] p 517 
8. Lien [§§ 861-867] p 519 
a. In General [§ 861] p 519 
b. Nature [§ 862] p 521 
e. Liberal Construction [§ 863] p 521 
d. Enforcement [§ 864] p 521 
e. Lien of Third Person [§ 865] p 521 
f. Waiver or Loss [§§ 866-867] p 522 
(1) In General [§ 866] p 522 
(2) Effect of Delivery of Goods [§ 867] p 522 
F. Supercargo [§§ 868-870] p 523 
1. Definition; Nature of Duties [§ 868] p 523 
2. Master as Supercargo [§ 869] p 524 
3. Compensation; Lien [§ 870] p 525 


IX. CARRIAGE OF PASSENGERS [(§§ 871-1001] p 525 
A. Duty To Carry; Schedules and Route [§ 871] p 525 
B. Who Are Passengers [§§ 872-874] p 526 
1. In General [§ 872] p 526 
2. Commencement of Relation [§ 873] p 526 
3. Continuance and Termination of Relation [§ 874] p 526 
C. Statutory Regulation [§§ 875-902] p 527 
1. In General [§ 875] p 527 
2. Vessels Subject to Regulations [§§ 876-877] p 527 
a. Ownership and Place of Use [§ 876] p 527 
b. Type of Use [§ 877] p 528 
3. Particular Matters of Regulation [§§ 878-887] p 529 
Sale of Tickets [§ 878] p 529 
Copies of Synopsis of Laws [§ 879] p 529 
Crew [§ 880] p 529 
Number of Passengers [§ 881] p 529 
Carriage of Emigrant or Steerage Passengers [§ 882] p 530 
Physicians and Surgeons [§ 883] p 531 
. Dangerous Articles [§ 884] p 531 
Equipment [§ 885] p 531 
Inspection [§ 886] p 532 
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j. Steam Pressure [§ 887] p 532 
4. Penalties, Forfeitures, and Liabilities for Violation [§§ 888-897] p 532 
a. In General [§§ 888-890] p 532 
(1) Personal Impositions [§ 888] p 532 
(2) Liens [§ 889] p 533 
(3) Remission [§ 890] p 533 
b. Actions and Proceedings To Collect [§§ 891-897] p 534 
(1) Nature and Form of Remedies [§ 891] p 534 
(2) Jurisdiction [§ 892] p 534 
(3) Determination by Executive Department [S 893] p 534 
(4) Parties [§ 894] p 535 
(5) Pleading [§ 895] p 535 
(6) Evidence [§ 896] p 535 
(7) Judgment and Review [§ 897] p 536 
5. Crimes and Offenses [§§ 898-902] p 536 
a. In General [§ 898] p 536 
b. Prosecution [§§ 899-902] p 537 
(1) Jurisdiction [§ 899] p 537 
(2) Defenses [§ 900] p 537 
(3) Indictment [§ 901] p 537 
(4) Evidence [§ 902] p 538 
D. Fares, Tickets, and Special Contracts [§§ 903-913] p 538 
1. Fares or Passage Money [§ 903] p 538 
2. Tickets and Contracts [§§ 904-913] p 538 
a. In General [§ 904] p 538 
Purchase by Third Person for Passenger [§ 905] p 539 
. Sale by Agents and Brokers [§ 906] p 539 
Tickets and Contracts for Carriage over Connecting Lines [§ 907] p 539 
Conditions in Tickets and Limitations on Use [§§ 908-911] p 540 
(1) In General [§ 908] p 540 
(2) Notice of Intention To Sail [§ 909] p 541 
(3) Alterations in Ticket [§ 910] p 541 
(4) Exchange of Tickets [§ 911] p 541 
f. Transferability [§ 912] p 542 
g. What Law Governs [§ 913] p 542 
EB. Performance of Contract or Duty To Transport [S$ 914-931] p 542 
1. In General [§ 914] p 542 
2. Commencement of Voyage; Vessel To Be Furnished [§§ 915-919] p 542 
a. Particular Vessel [§ 915] p 542 
b. Condition and Seaworthiness of Vessel [§ 916] p 543 
ce. Time for, and Delay in, Commencement of Voyage [§ 917] p 543 
d. Departure Ahead of Time [§ 918] p 543 
e. Departure with Visitors on Board [§ 919] p 543 
3. Undesirable and Too Many Passengers [§ 920] p 543 
4, Ejection of Passengers [§ 921] p 544 
5. Accommodations and Provisions [§§ 922-926] p 544 
a. In General [§ 922] p 544 
b. Quarters [§§ 923-924] p 545 
(1) Berths and Staterooms [§ 923] p 545 
(2) Lower Class and Steerage Quarters [§ 924] p 546 
e. Provisions [§ 925] p 546 
d. Medical Service [§ 926] p 546 
6. Interruptions and Abandonment of Voyage [§-927] p 546 
7. Transportation by Connecting Lines or Vessels [§ 928] p 547 
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8. Deviation [§ 929] p 547 

9. Going Ashore at Intermediate Ports [§ 930] p 547 

10. Stops and Landing at Port of Destination [§ 931] p 548 
F. Personal Safety and Liability for Injuries [§§ 932-968] p 548 

1. Care Required and Liability in General [§§ 932-940] p 548 
. General Rules [§ 932] p 548 


Passengers in Forbidden Quarters [§ 936] p 550 
Vessel, Companies, or Persons Liable [§§ 937-938] p 550 
(1) Vessel [§ 937] p 550 
(2) Companies or Persons [§ 938] p 550 
g. Law Governing Liability [§ 939] p 551 
h. Defenses in General [§ 940] p 551 
2..Duty To Warn of Dangers [§ 941] p 551 
. Perils of Sea [§ 942] p 551 | 
4. Acts of Fellow Passengers or Third Persons [§§ 943-944] p 551 | 
a. Fellow Passengers [§ 943] p 551 
b. Third Persons [§ 944] p 552 


.a 
b. Passengers Who Do Not Pay Fare [§ 933] p 549 

c. Persons Not Passengers [§ 934] p 549 : | 
d. Children and Passengers under Disability [§ 935] p 549 ' 
e. 

He 


ist) 


5. Acts of Vessel’s Employees [§§ 945-948] p 552 
a. Negligence and Assaults or Personal Violence [§ 945] p 552 
b. Threats, Insults, and Disrespectful Treatment [\ 946] p 553 ~ 
e. Aid to Helpless Passengers [§ 947] .p 553 
d. Liability for Acts of Particular Types of Employees [§ 948] p 554 
6. Duty as to Passenger Overboard [§ 949] p 554 
7. Management and Navigation of Vessel [§ 950] p 555 | 
8. Appliances, Equipment, and Condition of Vessel [§§ 951-955] p 556 


a. In General [§ 951] p 556 
b. Customary and Generally Approved Appliances and Machinery [§ 952] p 557 
ce. Machinery and Mechanical Apparatus [§ 953] p 557 
d. Guard Rails and Chains around Deck [§ 954] p 558 
; e. Safety Appliances [§ 955] p 558 
9. Boarding and Discharge of Passengers [§ 956] p 558 
10. Wharves, Docks, and Approaches [§ 957] p 559 
L. Passengers Contributory Negligence or Assumption of Risk [§§ 958-967] p 559 
a. In General [§§ 958-963] p 559 
(1) Contributory Negligence [§ 958] p 559 
(2) Assumption of Risk [§ 959] p 560 
(3) Persons under Disability [§ 960] p 560 
(4) Acts To Avoid Impending Dangers [§ 961] p 560 
(5) Acts in Disregard of Warning [§ 962] p 560 
(6) Injuries Avoidable notwithstanding Contributory Negligence [§ 963] p 560 
b. Particular Instances of Contributory Negligence [§% 964-967] p 560 
(1) While on Docks or Premises [§ 964] p 580 
(2) Conduct during Voyage [§ 965] p 561 
(3) Conduct Preparatory to Leaving Vessel [§ 966] p 561 
(4) Boarding or Getting off Vessel [§ 967] p 561 
12. Limitation of, or Exemption from, Liability [§ 968] p 562 
G. Liability for Passengers’ Baggage or Effects [§§ 969-981] p 562 
1. In General [§ 969] p 562 
2. Property to Which Liability Extends [§% 970-973] p 563 
a. In General [§ $70] p 563 
b. Particular Types of Property [§ 971] p 563 
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¢. Presents or Property of Others [§ 972] p 563 
d. Liability for, and Effect of, Concealment of Improper Baggage [§ 973] p 564 
3. Baggage in Passenger’s Custody or Stateroom [§ 974] p 564 
4. Passenger Not Accompanying Baggage [§ 975] p 565 
5. Stowage [§ 976] p 565 
6. Theft or Conversion [§ 977] p 565 
7. Contributory Negligence [§ 978] p 565 
8. Commencement, Continuance, and Termination of Liability [§§ 979-980] p 565 
a. Commencement of Liability [§ 979] p 565 
b. Continuance and Termination of Liability; Delivery [§ 980] p 566 
9. Limitation of, or Exemption from, Liability [§ 981] p 566 
H. Actions [§§ 982-1001] p 568 
1. Nature and Kinds of Remedies [§§ 982-983] p 568 
a. Actions or Suits In Personam [§ 982] p 568 
b. Lien and Suits in Rem [§ 983] p 568 
. Conditions Precedent [§ 984] p 569 
. Parties [§ 985] p 570 
Process [§ 986] p 570 
. Pleading [§ 987] p 570 
Issues, Proof, and Variance [§ 988] p 571 
. Hvidence [§§ 989-992] p 571 
a. Presumptions and Burden of Proof [§§ 989-990] p 570. 
(1) Personal Injury Suits [§ 989] p 570 
(2) Suits for Loss of, or Injury to, Baggage [§ 990] p 571 
b. Admissibility [§ 991] p 572 
ec. Weight and Sufficiency [§ 992] p 573 
8. Trial [§§ 993-994] p 574 
a. Questions of Law and Fact [§ 993] p 574 
b. Instructions [§ 994] p 575 
9. Damages; Recovery of Passage Money [§§ 995-1000] p 575 
a. Breach of Contract or Duty To Transport [§§ 995-996] p 575 
(1) Passage Money [§ 995] p 575 ~ 
(2) Other Damages Recoverable [§ 996] p 576 
b. Damages for Personal Injuries [§§ 997-999] p 578 
(1) In General [§ 997] p 578 
(2) Exemplary Damages [§ 998] p 578 
(3) Amount of Damages [§ 999] p 579 
e. Damages for Delay or Loss of Baggage [§ 1000] p 579 
10. Appeal and Error [§ 1001] p 579 
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X. DEMURRAGE [§4§ 1002-1044] p 580 
A. Definitions and Distinctions [§ 1002] p 580 
B. Liability [§§ 1003-1034] p 580 
1. Necessity and Sufficiency of Contract [§§ 1003-1008] p 580 
a. In General [§ 1003] p 580 
b. As To Charterer [§§ 1004-1006] p 582 
(1) In General [§ 1004] p 582 
: (2) Termination of Liability [§§ 1005-1006] p 582 
(a) In General [§ 1005] p 582 
(b) Cesser Clause [§ 1006] p 583 
e. As to Consignee or Assignee of Bill of Lading {§§ 1007-1008] p 584 
(1) In General [§ 1007] p 584 . i 
(2) Incorporation of Terms of Charter Party in Bill of Lading [§ 1008] p 585 
2. Effect of Customs and Usages in General [§ 1009] p 586 


¥or later cases, developments and changes in the law see Annotations, same title and section number, 


26 [58 C.J.] SHIPPING 


3. What Delay Creates [§§ 1010-1023] p 586 
a. In Loading [§ 1010] p 586 
b. In Unloading [§§ 1011-1019] p 588 
(1) Breach of Express Obligation [§§ 1011-1016] p 588 
(a) In General [§ 1011] p 588 
(b) Dispatch [§§ 1012-1015] p 589 
aa. In General [§ 1012] p 589 
bb. Customary Quick Dispatch [§ 1013] p 589 
ce. Customary Steamship Dispatch [§ 1014] p 589 
dd. Customary Dispatch [§ 1015] p 589 
(ce) Providing Berth [§ 1016] p 590 
(2) Breach of Implied Obligation [$$ 1017-1019] p 590 
(a) Discharge within Reasonable Time [§ 1017] p 590 
(b) Providing Berth [§ 1018] p 591 
(ec) Facilities for Discharge [§ 1019] p 592 
c. Between Loading and Unloading [§§ 1020-1022] p 592 
(1) In General [§ 1020] p 592 
(2) Charter Provisions [§ 1021] p 592 
(3) Effect of Loss of Vessel on Accrued Demurrage [§ 1022] p 593 
d. Subsequent to Unloading [§ 1023] p 593 
4. Circumstances Excusing [§§ 1024-1033] p 593 
a. Acts of Persons Other than Charterer [§§ 1024-1026] p 593 
(1) Master and Shipowner [§ 1024] p 593 
(2) Third Persons [§§ 1025-1026] p 594 
(a) In General [§ 1025] p 594 
(b) Strikes [§ 1026] p 594 
b. Act of God or Kis Major [§ 1027] p 595 
e. Lay Days [§§ 1028-1033] p 597 
(1) Function [§ 1028] p 597 
(2) Commencement [§§ 1029-1030] p 597 
(a) General Rules [§ 1029] p 597 
(b) Notice [§ 1030] p 599 
(3) Computation [§§ 1031-1033] p 599 
(a) In General [§ 1031] p 599 
(b) On Basis of Amount of Cargo [§ 1032] p 600 
(ec) Separate Computation for Loading and Unloading, and for 
Separate Voyages [§ 1033] p 601 
5. Waiver and Indemnity [§ 1034] p 601 
C. Collection of Claim [§§ 1035-1043] p 601 
1. Rate and Amount [§§ 1035-1036] p 601 
a. Measure of Damages [§ 1035] p 602 
b. Computation of Time [§ 1036] p 603 
2. Settlement [§ 1037] p 604 
3. Actions [§§ 1038-1043] p 604 
Remedy and Defenses [§ 1038] p 604 
. Defenses and Objections [§ 1039] p 604 
. Parties [§ 1040] p 604 
. Complaint, Declaration, or Libel [§ 1041] p 604 
Evidence [§ 1042] p 605 
. Questions for Jury [§ 1043] p 606 
D. Lien [§ 1044] p 606 
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XI. GENERAL AVERAGE [(§§ 1045-1100] p 607 
A. Definition [§ 1045] p 607 
B. Origin, Nature, and Elements [§§ 1046-1048] p 607 
1. In General [§ 1046] p 607 
2. Common Adventure [§ 1047] p 608 
3. Common Peril, Voluntary Sacrifice or Expenditure, and Attainment of Purpose [§ 1048] 
p 608 
C. Ordering General Average Act [§§ 1049-1050] p 609 
i Authority To Order [§ 1049] p 609 
. Exercise of Judgment [§ 1050] p 610 
10} ae Acts, and Losses Giving Rise to General Average [§§ 1051-1074] p 610 
1. In General [§ 1051] p 610 
2. Duty To Make Vessel Seaworthy [§ 1052] p 610 
3. Perils and Losses Arising from Fault or Negligence [§ 1053] p 611 : 
4. Condition of, and Particular Danger to, Property Sacrificed [§ 1054] p 612 
5. Sacrifice or Extraordinary Expense [§§ 1055-1074] p 612 
a. In General [§ 1055] p 613 
b., Property Sacrificed [§ 1056] p 613 
e. Baggage [§ 1057] p 613 
. Consequential Damage Resulting from Acts of Sacrifice [§ 1058] p 613 
. Collision [§ 1059] p 614 
. Fire and Water Damage [§ 1060] p 614 
. Stranding or Running Ashore [§ 1061] p 614 
. Jettison [§§ 1062-1064] p 615 
(1) In General [§ 1062] p 615 
(2) Deck Cargo [§§ 1063-1064] p 616 
(a) In General [§ 1063] p 616 
(b) Limitations [§ 1064] p 617 \ 
Putting into Port of Refuge [§ 1065] p 618 
Sale for Vessel’s Necessities at Port of Refuge [§ 1066] p 618 
Extraordinary Expenses and Services [§§ 1067-1073] p 618 
(1) Im General [§ 1067] p 618 
(2) Expenses Going to, at, and Leaving, Port of Refuge [§ 1068] p 618 | 
(3) Expenses at Port of Destination [§ 1069] p 620 
(4) Hapenses at Port of Lading [§ 1070] p 620 
(5) Towage and Salvage [§ 1071] p 620 
(6) Wages and Provisions [§ 1072] p 620 
(7) Commissions [§ 1073] p 621 
1. Embargo, Capture, and Escaping Capture [§ 1074] p 621 
E. Liability To Contribute and Right to Contribution [§§ 1075-1080] p 622 
1. In General [§ 1075] p 622 
2. Separation of Interests and Termination of Danger [§§ 1076-1078] p 623 
a. In General [§ 1076] p 623 / 
b. Termination of Adventure [§ 1077] p 624 
ce. Transhipment [§ 1078] p 624 
3. Effect of Contract [§§ 1079-1080] p 624 
a. In General [§ 1079] p 624 
b. Exemption from Liability [§ 1080] p 625 
F, Adjustment and Enforcement [§§ 1081-1100] p 626 
1. In General [§ 1081] p 626 
2. Place and Time of Adjustment [§ 1082] p 626 
3. What Law Governs [§ 1083] p 626 
4. Basis and Mode of Adjustment [§§ 1084-1089] p 627 
a. In General [§ 1084] p 627 
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b. As to Cargo [§ 1085] p 627 
c. As to Vessel [§ 1086] p 628 
d. As to Freight [§§ 1087-1088] p 628 
(1) In General [§ 1087] p 628 
(2) Round Voyage [§ 1088] p 629 
e. Amount Paid in Limited Liability Proceedings [§ 1089] p 629 
. Interest [§ 1090] p 629 
. Validity and Effect of Adjustment [§ 1091] p 629 
. Lien [§ 1092] p 630 
. Exacting Bond or Security [§ 1093] p 630 
. Effect of Payment [§ 1094] p 631 
10. Action or Suit To Enforce [§§ 1095-1100] p 631 
Remedy and Jurisdiction [§ 1095] p 631 
Parties [§ 1096] p 632 
. Set-Off [§ 1097] p 632 
Pleading [§ 1098] p 632 
Evidence [§ 1099] p 632 
Trial [§ 1100] p 633 


XII. STATUTORY LIMITATION OF SHIPOWNER’S LIABILITY [4§ 1101- 1178] p 633 
. In General [§ 1101] p 633 
. Validity, and Conflict with State or Municipal Enactments, of Federal Statutes [§ 1102] p 634 
Purpose of Statute [§ 1103] p 634 
Construction and Effect of Statute in General [§ 1104] p 635 
Vessels Included; Place of Navigation [§§ 1105-1107] p 635 
1. Types of Vessel Included [{§ 1105] p 635 
2. Place of Navigation and Use of Vessel When Liability Arose [§ 1106] p 636 
3. Foreign Vessels [§ 1107] p 637 
TV. Persons Entitled to Benefit of Limitation [§§ 1108-1112] p 638 
1. In General [§ 1108] p 638 
2. Part Owners [§ 1109] p 638 
3. Corporations and Ocrporate Stockholders [§ 1110] p 638 
4. Insurer [§ 1111] p 638 
5. Effect of Charter [§ 1112] p 638 
G. Eatent of Liability and Compensation Fund [§§ 1113-1121] p 639 
1. In General [§ 1113] p 639 y 
2. Distinct Interests in Vessel [§ 1114] p 639 
3. Division of Loss [§ 1115] p 640 
4. Items and Vessels Included in Compensation Funds [§ 1116] p 640 
5. Computation of Value [§§ 1117-1119] p 641 
a. In General [§ 1117] p 641 
b. Time as of Which, and Place Where, Value Determined [§ 1118] p 642 
ce. Additions and Deductions [§ 1119] p 642 
6. Freight Pending [§ 1120] p 643 
7. Interest [§ 1121] p 644 
H. Liabilities Subject to Limitation [§§ 1122-1137] p 645 
1. Im General [§ 1122] p 645 
2. Particular Liability or Causes of Liability [§§ 1123-1137] p 645 
a. Claims of Government or Public Bodies [§ 1123] p 645 
b. Statutory Liability of Stockholders [§ 1124] p 645 
¢. Nonmaritime Torts and Injuries Completed on Land [§ 1125] p 646 
d. Obstructing Navigation [§ 1126] p 646 
e. Improper Navigation [§ 1127] p 646 
f. Collision [§ 1128] p 647 
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Personal Injuries [§ 1129] p 647 
. Liability Arising from Breach of Contract [§§ 1130-1131] p 647 
(1) In General [§ 1130] p 647 
(2) Part Owner [§ 1131] p 649 
i. Claim for Repayment of Freight [§ 1132] p 649 
j. Injuries to, and Losses of, Passengers [§ 1133] p 649 
k. Injuries or Obligations to, and Losses of, Officers, Seamen, or Other Employees 
[§ 1134] p 650 
1. Loss of, or Injury to Property, on Vessel [§ 1135] p 651 
m. Liability of Tug for Injury to, or Loss of, Tow and Cargo of Tow [§ 1136] p 651 
n. Costs of Action To Enforce Liability [§ 1137] p 652 
I. Privity or Knowledge and Personal Acts or Omissions of Person Seeking Limitation [§§ 
1138-1146] p 652 
1. In General [§ 1138] p 652 
2. What is “Privity,” “Knowledge,” or “Actual Fault” in General [§ 1139] p 653 
3. “Privity” or “Knowledge” of Corporation [§ 1140] p 653 
4. Seaworthiness, Equipment, and Manning [§§ 1141-1143] p 655 
a. In General [§ 1141] p 655 
b. Manning of Vessel [§ 1142] p 657 
e. Delegation of Duty [§ 1148] p 657 
5. Management and Navigation of Vessel [§ 1144] p 658 
6. Deviation [§ 1145] p 659 
7. Fire on Vessel Causing Loss of, or Injury to, Merchandise ts 1146] p 659 
J. Proceedings To Obtain Limitation [§§ 1147-1178] p 659 
1. In General [§ 1147] p 659 
2. Form and Nature of Proceeding [§ 1148] p 660 
3. Number and Amount of Claims [§ 1149] p 661 
4. Surrender or Abandonment of Vessel and Pending Freight [§§ 1150-1152] p 662 
a. In General [§ 1150] p 662 
b. Form and Sufficiency [§ 1151] p 662 
ce. Control and Custody, and Effect of Failure To Surrender [§ 1152] p 663 
5. Stipulation for Value or Payment into Court [§§ 1153-1155] p 664 
a. In General [§ 1153] p 664 
b. Amount [§ 1154] p 664 
ce. Appraisement [§ 1155] p 664 
6. Time for Commencing Proceedings; Waiver or Loss of Right [§ 1156] p 665 
7. Jurisdiction and Venue [§§ 1157-1161] p 666 
a. In General [§ 1157] p 666 
b. Foreign Vessel [§ 1158] p 667 
e. Method of Acquiring Jurisdiction [§ 1159] p 668 
d. Loss or Ouster of Jurisdiction [§ 1160] p 668 
e. District in Which Proceeding Brought [§ 1161] p 668 
8. Effect on, and Enjoining, Other Proceedings [§§ 1162-1163] p 669 
a. In General [§ 1162] -p 669 
b. Enjoining Other Proceedings [§ 1163] p 670 
9. Notice and Filing and Withdrawing Claims; Intervention and Bringing in Parties 
[§ 1164] p 671 
10. Consolidation of Proceedings [§ 1165] p 672 
11. Pleading, Proof, Isswes, and Variance [§§ 1166-1169] p 672 
a. Petition or Libel for Limitation [§ 1166] p 672 
b. Damage Claimant’s Pleading [§ 1167] p 673 
ec. Interrogatories [§ 1168] p 674 
d. Issues or Matters To Be Litigated; Proof and Variance [§ 1169] p 674 
12. Evidence [§§ 1170-1173] p 675 
a. Presumptions; Res Ipsa Loquitur [§ 1170] p 675 
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b. Burden of Proof [§ 1171] p 676 

e. Admissibility [§ 1172] p 676 

d. Weight and Sufficiency [§ 1173] p 676 
13. Determination of Issues, Relief, and Decree [§§ 1174-1177] p 678 

a. In General [§ 1174] p 678 

b. Determination of Merits of Claim [§ 1175] p 679 

c. Form, Scope, and Effect of Decree [§ 1176] p 679 

d. Apportionment and Distribution of Compensation Fund [§ 1177] p 679 
14. Costs [§ 1178] p 680 


XIII. WRECK [§§ 1179-1183] p 682 
A. Definitions, Nature, and Distinctions [§ 1179] p 682 
B. Right of Property [§ 1180] p 683 
C. Protection and Sale and Application of Proceeds [§ 1181] p 683 
D. Injuries to Wreck [§ 1182] p 684 
E. Offenses [§ 1183] p 684 


CROSS REFERENCES 


Neutrality Laws 46 C. J. p 1. 

Offenses on high seas see Criminal Law §§ 216-221; In- 
dictments and Informations § 207. 

Pilots 48 C. J. p 1182: 

Piracy 48 C. J. p 1206. 

Salvage 56 C. J. pl. 

Seamen 56 C. J. p 899. ' 

Towage [38 Cyc 553]. 

Wharves [40 Cye 892]. 


Admiralty jurisdiction and procedure generally see Ad- 
miralty 1 C. J. p 1241. { f 

Arson of ship or vessel see Arson § 13. 

Capture and prize see War [40 Cyc 347]. 

Collision 11 C. J. p 1004. 

Customs Duties 17 C. J. p 1444. 

Ferries 25 C. J..p 1047. 

Marine Insurance 38 C. J. p 993. 

Maritime Liens 38 C. J. p 1194. 

Navigable Waters 45 C. J. p 398. 


I. NATIONALITY OF VESSEL AND REGULATION! 


[By Wriuuiam G. Bannoy] 


ality.° On the other hand a sale of a vessel to an 
alien results in a loss or divestiture of nationality,® 
as for example, a sale in a foreign jurisdiction 
under admiralty process.7 


[§ 3] 3. Evidence.s While it has been laid down 
in general terms that.the documents a vessel ecar- 
ries furnish the only evidence of nationality,® it 
has been held that the ownership of a vessel, as de- 
termining her nationality, may be proved in the 
same manner as that of any other chattel.t° The 
registry of a vessel is prima facie evidence of the 


[§ 1] A. National Character of Vessel—1l. In 
General. In general the ownership of a vessel 
determines its national character.2 The fact that 
a yessel is not a ‘vessel of the United States” with- 
in the meaning of the registry and enrollment laws 
does not prevent her being an American vessel where 
her owner is a citizen of the United States,* and 
the nationality of a vessel not duly registered is 
that of her owner.* 


[§ 2] 2. Loss of Nationality. A sale of an 


American vessel to a citizen of the United States 
does not result in a loss or divestiture of nation- 
1. Cress references: 


such country. The Merritt, 17 Wall. } ing noncompliance with Act Sept. 7,’ 


As to carriage of passengers see infra 
§§ 675-902. 


Government control of navigable wa- 
ters see Navigable Waters §§ 19-49. 

Regulation of foreign and interstate 
commerce see Commerce 12 C. J. p 1." 

Regulations applicable to seamen see 
Seamen §§ 18-26. 


2. The Alta, 136 Med. 513, 69 CCA 
W395 Ua Su Ve Gordon, 25), .Casy INO; 
15,231, 5 Blatchf. 18; U. S. v. Jenkins, 
26 F. Cas. No. 15,473; Jenks v. Hallet, 
1 Cai. (N. Y.) 60; Chartered Mercan- 
tile Bank y. Netherlands India Steam 
Naw. Co., $0) Q. BicD:.52i0 See The 
Tommi, [1914] P. 251 (policy of Eng- 
lish municipal law is that no alien 
can own a Share ina British ship). 


[a] Passport granted by govern- 
ment to protect against its own cruis- 
ers was not a sailing under the pro- 
tection of the flag of that government, 
so as to stamp a national character on 
the vessel. Jenks vy. Hallet, 1 Cai. (N. 
NADY MU 


[b] ;\ The fact that a vessel was 
built in a particular country does not 
establish that she is a national of 


(U. S.) 582,°21 L. ed. 682 [aff 16 F. 
Cas. No. 9,222, 2 Biss..281]; Chartered 
Mercantile Bank vy. Netherlands India 
Steam Nav. 'Co;°10° Q: B: D. $21. 


Domicile of owner as affecting lia- 
bility to capture and condemnation 
see War [40 Cyc 347]. 


3. The Alta, 136 Fed. 513, 69 CCA 
289. 
4 The Chiquita, 19 F. (2d) 417 


[rev 18 F. (2d) 673]; Chartered Mer- 
eantile Bank v. Netherlands india 
Steam Nay. Co.) 10, QB DS S215 


5. Chadwick v. Baker, 54 Me. 9. 


Effect on privileges under registry 
laws see infra §§ 12, 19. 


6. Chadwick v. Baker, 54 Me. 9; 
Walls v. Hansen, 29 B. C. 552. 
7 The Chiquita, 19 E. -@d) 417 


[rev 18 F.. (2d) 673]. 


[a] Attacking decree.—Decree for 
sale was not subject to attack in any 
other court. The Chiquita, 19 F. (2d) 
417 [rev 18 F. (2d) 673]. 


{[b] Consent of shipping board.— 
The text rule applies notwithstand- 


1916 [39 U.S. St. at Li. 730 ¢ 451 § 9], - 
as amended by Act June 5, 1920 [41 
Us S.1Sthatil.. 994 250 § 1875: WSCA 
tit 46 § 808, prohibiting the saie of an 
American vessel to an alien without 
the consent of the shipping board. 
Since that statute has no extraterri- 
torial authority. The Chiquita, 19 F. 
(2d) 417 [rev 18 F. (2d) 673}. 


8. Evidence of title and owner- 
ship in general see infra §§ 75-78. 


9. The Merritt, 17 “Wall. cuz So 
582, 21 L. ed. 682 [aff 16 F. Cas. No. 
9,222, 2 Biss. 281]. See Reusse v. 
Meyers, 3 Campb. 475, 170 Reprint 
1451 (fact that vessel had complete 
set of Swedish papers Showed that 
she was Swedish in one sense, al- 
though British built). 


10. U.S. v. Jenkins, 26 F.’Cas. No. 
15,473. 


[a] The registry, flag, and pass of 
a vessel carry with them the pre- 
sumption that they are true and cor- 
rect, and the owner is estopped to 
take a contrary position. The Laura, 
Seon BP. Co iNg S.. 180, 62sRepring 
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national character of the vessel.11 


of her nationality.12 


Change or loss of nationality. The national char- 
acter of a vessel, as determined by ownership, is 
presumed to continue until a change is shown to 
have occurred,'* and the burden of proving a change 
is on the party who relies on such change.'4 
order to show loss of nationality of an American 
vessel by a sale abroad it must appear that she 


was sold to a foreigner.15 


[§ 4] B. Power To Regulate in General.1¢ 
power of a sovereign to regulate the vessels under 
its flag on the high seas,!? and the conduct of its 
citizens while on such vessels,!® has been asserted. 
Questions as to the power of congress to regulate 
navigation and shipping matters, however, gener- 
ally turn on its power to regulate interstate or for- 
eign commerce,!® or to define and punish crimes 


11. Reg. v. Bjornsen, L. & C. 545, 
169 Reprint 1508. 


[a] Certificate of registry (1) un- 
der the laws of the United States and 
proof that the vessel carries- the 
American flag are prima facie suffi- 
cient to establish her nationality, 
without direct proof of the citizenship 
of her owners. St. Clair v. U. S., 154 
Us. S. £84, 14 SCt 1002, 388 L. ed. 936. 
(2) The effect of a statutory provi- 
sion making a statement in the regis- 
try as to ownership prima facie proof 
of such ownership as affecting na- 
tionality may be outweighed in a civil 
case by circumstantial evidence to 


the contrary. The Princess Char- 
lotte, Brown. & L. 75, 167 Reprint 
306. 

12) SeThe Chiquita, 19 Ed) 417 


[rev 18 F. (2d) 673]. 


[a] Im order to prove that a ves- 
sel is British (1) it is not necessary 
to produce the registry or a copy 
thereof (Reg. v. Seberg, L. R.1C. C 


264; Reg. v. Allen, 10 Cox. C. C. 405. 
See Le Cheminant v. Pearson, 4 
Taunt. 367, 128 Reprint. 372); (2) 


it is sufficient to show orally that she 
belongs to British owners and car- 
ries the British flag (Reg. v. Seberg, 
foe Reet "Gi CG. 726453 Reset iv, Allen; 10 
Cox Cs C. 405)’. 


{[b] Proof that a vessel was Brit- 
ish built, as affecting nationality, is 
not made out merely by a. British 
register stating that a resident of 
England was the owner; 
sary to prove that such person was 
privy to the registry, and_ then, 
through some other medium, that he 
was the owner of the vessel. Reusse 
v. Meyers, 3 Campb. 475, 170 Reprint 
1451, 


13. U.S: v. Gordon, 25 F. Cas. No. 
15,231, 5 Blatchf. 18. 


14. U.S. v. Gordon, supra. 
15. U.S. v. Gordon, supra. 
16. Jurisdiction of federal courts 


jn admiralty and maritime cases in 
general see Admiralty 1 C. J. p 12389. 


17. Old Dominion SS. Co. v. Gil- 
more, 207 U. S. 398, 28 SCt 133, 52 L. 
ed. 264; Wilson v. McNamee, 102 U. 
Sanh 7 oon ed..234, UU. oS. av. Bowe 
man, 287 Fed. 588. 


[a] <In Australia (1) the constitu- 
tion or basic statute authorizes the 
commonwealth parliament to deal in 
general with the subject of naviga- 
tion and shipping in so far as it is 
relevant to interstate and foreign 


it, is‘ neces=" 


Tt has even been 
laid down as a general rule that the flag under 
which a merchant ship sails is prima facie proof 


1 


—_ 


| 


SHIPPING 


In General. 
tem of registry 


istry” 


In 


ish Vessel.” 
The 


to registration, 
ance with which 


commerce (Australian Steamships,} 


Ltd. v, Malcolm, 19 Austr. C. L. R. 
298; Newcastle, etc., SS. Co., Ltd. v. 
Sti y.-~Gent 2629 Austr eiCey deg ws bs 


(2) including the power to legislate 
with respect to trade and shipping 
ancillary or relevant to such trade or 


commerce (Newcastle, etc., SS. ‘Co., 
Ltd. v. Atty.-Gen., supra). (3) The 
constitution does not, however, au- 


thorize the commonwealth parliament 


to deal with navigation and shipping} 


at large (Australian Steamships, Ltd. 
Vv. Maleolm, 19 "Austr: 1C. 7 Ee Rie298; 
Newcastle, etc., SS. Co., Ltd. v. Atty.- 
Gen., 29 Austr. C. L. R. 357), (4) and 
an act purporting to regulate vessels 
engaged solely in the domestic trade 
of a state is beyond the power of the 
commonwealth parliament (The Kali- 
bia) da, Austra iC. 1a: YR. {680 sinew = 
castle, etce., SS. Co., Ltd. v. Atty.-Gen., 
OATS TEC. plus ER OO) gO) ates OnCei= 
tain commonwealth statutes, purport- 
ing to regulate matters affecting navi- 
gation, have been declared invalid 
under the British colonial laws (The 
Union_SS.. Co.‘v. Com., 36;Austr.) C. Tu. 
R. 130. See Dependencies, Colonies, 
and British Possessions § 915). (6) 
So, also, certain state statutes which 
conflicted with commonwealth stat- 
utes have been declared invalid by 
virtue of a specific provision of the 
constitution in respect of inconsist- 
ency between a state Jaw and a law 
of the commonwealth (Hume v. Palm- 
er, 38 Austr. C.L. Ry 441.) Sees De- 
pendencies, Colonies, and British Pos- 
sessions § 941). (7) Under the Dis- 
eases of Animals Act the owners of a 
vessel have been held liable to reim- 
burse local authorities for the expense 
of burying or destroying the carcas- 
ses of animals thrown or washed 
overboard from a ship, even though 


and “enroll” or ‘ 
sels in the other class.23 


[§ 6] 2. “Vessel of the United States” and “Brit- 
The phrase “vessel of the United 
States” is made, by the legislation of congress,?4 
a legal technical term,?® and the requirements as 


tion, have expressly been laid down.?® 
pliance with such requisites a vessel becomes a 
“vessel of the United States,”?7 with the resultant 
privileges and right to protection to which a “ves- 


»15,132, Newb. Adm. 81; 


such carcasses were free from dis- 

ease. The Suevic, [1908] P. 292. 

18. Wilson v. McNamee, 102 U. S. 
572, 26 L. ed. 234; U.S. v. Bowman, 
287 Fed. 588 [rev on other grounds 260 
U. S. 94, 48 SCt 39, 67 L. ed. 149). 

19. See Commerce 12 C. J. p 1. 

Cross references: 

Health laws as interference with com- 
merce see Commerce § 66. 

Power to regulate navigation and ves- 
sels as within power to regulate 
commerce see Commerce §§ 34, 43. 

Regulation by state or municipality 
as interference with commerce in 
general see Commerce § 11. 

State port regulations as interference 
with commerce see Commerce § 165. 
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committed on the high seas.?° 


[§ 5] C. Registry, Enrollment, and License2!—1. 
The federal statutes providing a sys- 


and enrollment of vessels?? have 


distinguished between vessels engaged in foreign 
trade and those.engaged in the coasting trade and 
fisheries and employ the words “register” or “reg- 
with reference to vessels in the first class 
‘enrollment” with reference to ves- 


enrollment, or license, a compli- 
entitles a vessel to that designa- 
By a com- 


20. See Criminal Law § 15. 


Jurisdiction of offenses committed 
a wen seas see Criminal Law §8§ 
16-221. 


21. Cross references: 
As evidence of: 

Nationality see supra § 3. 

Title see infra §§ 76, 77. 


Penalties and forfeitures for violation 
of registry laws see infra §$§ 41-66. 


Power to regulate commerce as au- 
thorizing registration and enroll- 
ment statutes see Commerce § 88. 


22. See U. S. Rev. St. passim: §§ 
4311-4390, as amended; USCA tit 46 
passim §§ 251-336. 


23. See Huus v. New York, etc., SS. 
Co;,,182 WU (S31392;-21 SOEs 2taet a: wee 
ed. 1146; Badger v. Gutierez, 111 U. 
S. 734,'4 SCt 563, 28 L. ed. 581; The 
Mohawk, 3 Wall. (U. S.) 566, 18 L. ed. 
67; Bigley v. New York, ete., SS. Co., 
105 Fed. 74; U.S. v. The Planter, 27 
F. Cas. No. 16,054, Newb. Adm. 262; 
U. S. v. The Forrester, 25 F. Cas. No. 
Moore vy. Lin- 
coln Park, etc., Consol. Co., 196 Pa. 
519, 46 A 857. 


Vessels entitled to: 
Enrollment see infra § 17. 
Registration see infra § 10. 


Vessels navigating frontier waters 
see infra § 14. 


24 U.S. Rev. St. §§ 4131, 4811, as 
amended; USCA tit 46 §§ 221, 251. 


[a] Statute was not repealed by 
the provision of Ship Mortgage Act 
June 5, 1920 [41 St. at L. e 250; USCA 
tit 46 § 911], § 30 subs B; defining 
the term ‘vessel of the United 
States,” and providing for the con- 
tinuation of the documentation of 
such vessel until her documents are 
surrendered with the approval of the 
shipping board. The Lincoln Land, 
295 Fed. 358. 


25. Davidson v, Gorham, 6 Cal. 343. 


26. Davidson v. Gorham, 
Best v. Staple, 61 N. Y. 74. 

Recording conveyance of “vessel of 
the United States” see infra §§ 141- 
148. 


supra; 


27. Fleming v. Philadelphia Fire 
Assoc.,. 147 Mich. 404, 110 NW 933; 
Lawrence v. Hodges, 92 N. C. 672, 53 


AmR 436; Sprague v. Thurber, 17 R. 
I, 454, 22 A 105%. 
[a] Use made of vessel imma- 


terial. (1) A steamer, enrolled and 


32. [od Cxdad 


sel of the United States” is entitled;?* otherwise 
not.22 “A vessel of the United Seates. ” as defined 
in the statute, means more than a vessel whose na- 
tionality is American.*® Statutory provisions as 
to what constitutes a “British ship” have been en- 
acted in Hngland.*! 


[§ 7] 3. Port of Registry or Enrollment. Ves- 
sels are required to be registered or enrolled in the 
collection district that comprehends the port to 
which they belong, which port shall be deemed to 
be that at or nearest to which the owner, if there 
be but one, or, if more than one, the husband or 
acting and managing owner of such vessel, usually 
resides.°? 


Corporation. While there is authority for the 
view that a corporation may enroll a vessel in a 
state other than that of its incorporation, where it 
does. business with the vessel in such other 
and has an office there,** the federal courts have 
held, that for purposes of registration the corpo- 
ration is deemed to reside in the state in which it 
is incorporated.** 


Registration in district other than that to which 
vessel belongs.*® Provision has been made for reg- 
istration by the collector of the port where at 
the time the registry is effected the vessel may be.*® 
If, however, a vessel is registered at a port other 


office. of a collector 
the statutes of the 


licensed in the 
of customs under 


Lawrence, 
Ware .211: 
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state, 


21h Cas eNO: 
But see 


than that to which she belongs, and she afterward 
arrives at her home port, she is to be there regis- 
tered anew, and her former certificate given up.** 
In this connection registers have been classified as 
either permanent** or temporary;*° but a vessel 
cannot have more than one register at the same 
time, the “temporary,” being superseded by the 
‘Hnermanent,” register.*°? 

Evidence. While the port of registry or enroll- 
ment is prima facie the home port of a vessel,*! 


according to some cases, the presumption so arising 


must be overcome by clear proof before any other 
port is taken as the home port.*? This presump- 
tion is not, however, conclusive in all cases.** 


[§ 8] 4. Nature, Necessity, Purpose, Requisites, 
and Effect—a. Registry—(1) In General. Registry 
under the applicable federal statutes** is in the 
nature of a continuing license,*® and secures to 
the owners of the registered vessel the privilege in- 
volved so long as the registry continues in force, 
and no longer.*® It has been stated in general 
terms that the registry continues in force only so 
long as the legal status of the vessel remains un- 
changed,** and that the protection afforded by the 
registry is lost where the vessel engages in a trade 
which contravenes the laws of the United States.*® 
The registration of vessels is not compulsory, it 


5 Pe ees} [a] Statute construed.—Chadwick 


The Jennie B.|v. Baker, 54 Me. 9. 


United States, is a vessel of the] Gilkey, 19 Fed. 127 (where the court, a f . 5 
United States, regardless of what use]in discussing the case of The St. Seay e case infra this note; and 
may be made of her. Fleming v.|} Lawrence, 21 F. Cas. No. 12,234, 3 ; 

Philadelphia Fire Assoc., 147 Mich.| Ware 211, said: “I have my doubts of [a] Permanent registers have 


404,110 NW 933; Lawrence v. Hodges, 
92 N. C..672, 53 AmR “436. (2) ‘The 
fact that the owner may be using a [b] 
vessel, registered as a vessel of the 
United States, in violation of a state 
law, and is liable to a penalty there- 
for, does not affect the status of the 
vessel. Fleming v. Philadelphia Fire 
Assoc., Supra. 


Master 


the soundness of this opinion, but do 
not now controvert it’’). 
sailing 
shares, he to supply and man her, and 
pay a certain part of the net earnings 
to the owners (1) was not the “acting 
and managing owner,” 
terer (The Jennie B. Gilkey, 19 Fed. 39. 


been defined in treasury regulations 
as being those granted by collectors 
to ships and vessels belonging to 
ports within their respective dis- 
tricts. Blanchard v. The Martha 
Washington, 3. FE. Cas. UNo.. 1,513; 71 
Cliff. 463. 


See case infra this note; 


vessel on 


but the char- 
and 


[$§ 6-8 


{b] Vessel in Detroit River.—A 
vessel of the United States, duly en- 
rolled, does not lose her status as 
such while in the Detroit River, in 
plying between the Canadian and 
American shores. Fleming v. Phila- 


delphia Fire Assoc., 147 Mich. 404, 
110 NW 933. 
28. Sprasuel vo. Dhunber;) lines 


454, 22 A 1057. 
note 29. 


And see cases infra 


29. The Merritt, 17 Wall. 582, 21 
L. ed. 682 Laff 16 F. Cas. No. 9,222, 2 
Biss. 381]; White’s Bank v. Smith, 7 


Walt Ur -S2) "646," 19" tas ed. 2211; 
Davidson v. Gorham, 6 Cal. 343; Best 
v. Staple, 61 N. Y. 71; Witherbee v. 
Taft, 51 App. Div. 87, 64 NYS 347. 

30. The Alta, 136 Fed. 513, 69 CCA 
289. 

Nationality see supra § 1. 


31. Merchant Shipping Act (1894) 
$$ 1, 2, 373. And see Couper v. Mac- 
kenzie, 8 F. (Ct. Sess.) 1202. 


S20 Ws Se Revs StS) 4140) ene 
USCA tit 46 §8§ 17, 252. And see 
Sprague v. Thurber, 17 R. I. 454, 22 
A 1057 (as to enrollment). 


{a] Place at which ship’s husband 
spends two thirds of his time and 
transacts his business is the proper 
place for enrolling and licensing the 
vessel, as it is the place of his usual 
residence, although he has a legal 
domicile in another district. The St. 


127), (2) nor did his sailing on foreign 
voyages from New York more or less 
often make New York his “usual resi- 
dence,” if his family lived in Massa- 
chusetts (The Jennie B. Gilkey, 
supra). 


[c] Several ownei's.— Where a 
vessel was owned by several different 
persons, residing in different states, 
the port where she was built and 
largely owned, and where apparently 
the person who, in applying for regis- 


tration, had represented himself as 
managing owner resided, was the 
proper port for registration. The 


Jennie B. Gilkey, 19 Fed. 127. 


{[d] Effect of Ship Mortgage Act of 
1920.—Statute was not repealed or 
modified by Ship Mortgage Act June 
5, 1920 [41 Stat L. 1000 ¢ 250; USCA 
tit 46 § 911] § 30 subs B. The Un- 
derwriter, 3 F. (2d) 483. 

33. Moore v. Lincoln Park, 
Consol. Co., 196 Pa. 519, 465A 857. 

34. The Underwriter, 3 F. (2d) 
483; The Susana, 2 F. (2d) 410. 

35. Giving up registry or enroll- 
ment received in exchange, on arrival 
at port to which vessel belongs see 
infra § 20. 

36. U.S. Rev. St. § 4159; USCA tit 
46 § 29. 

[a] Statute construed.—Chadwick 


etc:, 


v. Baker, 54 Me. 9, ° 
CY Pe MU tse deen Sun ff Zaue GSU 
tit 46 § 30. 


note 40. 


[a] Temporary registers have been 
defined in treasury regulations to be 
those granted by collectors to ships 
and vessels belonging to ports in 
other districts. Blanchard v. The 
Martha Washington, 3 F. Cas. No. 1,- 
bL3, LoClitl” 463: 


40. Chadwick v. Baker, 54 Me. 9 
(holding the “permanent” and “tem- 
porary,’ when applied to the regis- 
ters of a vessel, do not imply that 
they are coexistent, but successive). 


41. The Jennie B. Gilkey, 19 Fed. 
127; and cases infra note 42. 


Cross references: 
“Home port? 29: Clay. p 68: 


In respect of marie eens see Mari- 
time Liens §§ 41, 


Place of taxation see Taxation [37 
Cye 808, 955]. 


42. The Jennie B. Gilkey, 19 Fed. 


al. 


43. The Lotus No. 2, 26 Fed. 637; 
The Thomas Fletcher, 24 Fed. 375. 


44. U. S. Rev. St. passim §§ 4739= 
4196, as amended; USCA tit 46 pas- 
sim '§§ 11-82. 


45. Chadwick v. Baker, 54 Me. 9. 
46. Chadwick v. Baker, supra. 
47. Chadwick v. Baker, supra. 
48. Ford v. Kline, 42 F. (2a) 558. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 8-10] 


being a privilege and advantage of which the own- 
ers may or may not avail themselves as_ they 
choose;*® but a vessel which is not registered is 
not entitled to the protection of the laws of the 
United States, to which a duly registered vessel is 
entitled while she is engaged in a trade for which 
registry is required.®° 


Approval of shipping board to surrender of reg- 
istry. The statutory provision that any vessel 
registered under the laws of the United States shall 
be deemed to continue to be documented under the 
laws of the United States within the meaning of 
the statute requiring the approval of the shipping 
board of the sale, when the United States is at war 
or during any national emergency, of any vessel 
documented under the laws of the United States,°? 
until such registry is surrendered with the approval 
of the board,®? applies only to vessels engaged in 
commerce or for pleasure,®>* and does not apply to 


a vessel owned by the United States for the naval 
service.°4 


In England a vessel is “constructively lost,” 
within the meaning of the statute and ceases to be 
a registered vessel. Where the cost of raising and 
repairing such vessel would greatly exceed the val- 
ue of the vessel when repaired and the owner has 
given to insurer notice of abandonment.®® By stat- 
ute the failure of certain craft to register with the 
port of London authority prevents such craft from 
navigating within the limits defined by the statute,*® 
notwithstanding such craft is registered under the 
Merchant Shipping Act.°7 For an unregistered 
vessel there may not be claimed, of course, the ad- 
vantages or privileges to which a registered vessel 


49. Gaston v. Warner, 272 Fed. 56 60. 
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is entitled.5§ 


[§ 9] (2) Purpose. Among the purposes of the 
registry laws of the United States and of registra- 
tion thereunder are: To encourage American en+ 
terprise;°® to give certain advantages to the ves- 
sels which are entitled to registry;®° to declare. 
the nationality of a vessel engaged in trade with 
foreign nations;*! to enable such vessel to assert 
her nationality wherever found;®2 to protect the 
public revenue against fraud;®? and to facilitate 
the collection of certain public dues.®* 


[§ 10] (3) What Vessels To Be Registered, and 
Persons Entitled To Register.6® The federal stat- 
ute makes specific provisions as to what vessels may 
be registered.°® The policy of the law is to assure 
that at all times vessels shall be registered in the 
names of their owners.°? Only citizens of the Unit- 
ed States are entitled to have their vessels regis- 
tered.°S A domestic corporation has been recog- 
nized as a citizen of the United States and, as 
such, entitled to register a vessel owned by it,®® not- 
withstanding some of the corporate stock belongs to 
aliens.*° Like rules permitting registration under 
English laws have been applied in respect of a ves- 
sel owned by a British corporation,*? although some 
of the members of the corporation are not British 
subjects.*? But, under the English statute, a ves- 
sel owned by a corporation whose principal place 
of business is not within his majesty’s dominions 
is not entitled to be registered as a British vessel.7? 
The statutory provisions for the issuance of a reg- 
ister of a vessel owned by a corporation in the name 
of the president or secretary’* is permissive, and 


{certiorari granted 256 'U. S. 687, 41 
SCt 534, 65 L. ed. 1172, and aff 260 
Wesnec Oleg soy S Cts, 160s. sedma LO : 
Davidson v. Gorham, 6 Cal. 343. 


50. Badger v. Gutierez, 111 U. S. 
734, 4 SCt 563, 28 L. ed. 581. 


Sle A Cte Jill vad) LOU Se ltOm UES: 
St. at L. 901 c 152 § 4]; USCA tit 46 
§ 835 (d). 


S2eActypaily d,9 1918 b40 LS: 
St. at L. 903 c 152 § 4]; USCA tit 46 
§ 840. 


53. The Helori, 24 F. 
54 The Helori, supra. 


55. Manchester Ship Canal Co. v. 
Horlock, [1914] 2 Ch. 199. 


56. Port of London Act of 1908 (8 
Edw. VII c 68). 


57. Smeed, etc., Co. v. Port of Lon- 
don Authority, [1913] 1 K. B. 226. 


[a] Sailing barge trading regular- 
ly between London and a place out- 
side the limits of the port of London 
is a “barge” within the words “all 
lighters, barges, and other like craft” 
in Act (1908) § 11 subs 2 (f), and 
must therefore, under that section 
and the Port of London (Registration 
of River Craft) By-Laws of 1910, be 
registered with the port of London 
authority as a “batfge.’”’ Smeed, etc., 
Co. v. Port of London Authority, 
£1913] 1K. B..226. 


58. Chartered Mercantile Bank_v. 
Netherlands India Steam Nay. Co., 
LOO. BAD 521. 

59: Ui. Sov. ‘The Forrester, 
Cas. No. 15,132, Newb. Adm. 81 


[58 C. J.—3] 


(24) 710. 


25 #F, 


Smith v. Hammond, 22 F. Cas. 
No. 13,053. 


What vessels may be registered see 
infra § 10. 


Cl Sus ellenie Ve eR Shae aby Si Dig ISK 
134, 14 SCt 1002, 38 L. ed.-936; The 
Mohawk, 3 Wall. (U. S.) 566, 18 L. 
ed. 67; National Oil Transport Co. 
x14, LOG Sis) Ee OED aD E 


62 IStClaire varUsm Sr Los use 
134, 14 SCt 1002, 38 LL. ed. 936; The 
Mohawk, 3 Wall. (U. 8S.) 566, 18 L. 
6ls Ofc 


63. U. S. v. The Forrester, 25 F. 
Cas. No. 15,132, Newb. Adm. 81. 


64 U.S. v. The Forrester, supra. 


65. Registry after sale of regis- 
tered vessel see infra § 12. 


66. Act Aug. 24, 1912 [37 U. S. 
St) at Li) 562 ¢ 390 § 7]; USCA tit 
46 § 11. 


[a] Capture of American vessel 
and subsequent acquisition by citi- 
zen.—Under the act of 1797 [1 St. at 
L. 523 c 5], American vessels cdp- 
tured and condemned by a foreign 
power were not entitled to registry 
even if they again became American 
property, unless the subsequent ac- 
quisition was by the person who was 
the owner at the time of the capture. 
Smith v. Hammond, 22 F. Cas. No. 
13,053. 


67. The Susana, 2 F. (2d) 410. 


[a] Equitable title in another.— 
The legal title to a registered ship 
may, consistently with the acts, exist 
in one person, and the equitable title 
in another. Weston y. Penniman, 29 


F. Cas. No. 17,455, 1 Mason 306. 


68. 29 Op. Atty.-Gen. p 188; 14 
Op. Atty.-Gen. p 840; Chadwick v. 
Baker, 54 Me. 9; Ogden v. Murray, 39 
IN. Ye 2027, 


[a] Transfer to American citizen 
in trust.—The directors of a foreign 
corporation owning vessels have no 
power to transfer such vessels j 
trust for the corporation to such a 
their members as are American citi- 
zens for the purpose of giving such 
vessels an American registry. Ogden 
y. Murray, 39 IN. Y. 202: 


69. 29 Op. Atty.-Gen. p 188. 
70. 29 Op. Atty.-Gen. p 188. 


[a] After passage of Shipping 
Act of 1916 [39 St. at L. 728 c¢ 451], 
which provides in § 2 [USCA tit 
46 § 802] that, within the meaning 
of the act, no corporation, partner- 
ship, or association should be deemed 
a citizen of the United States unless 
the controlling interest therein is 
owned by citizens of the United 
States, the bureau of navigation re- 
fused to register any vessel belong- 
ing to a corporation, the majority of 
whose stock was not owned by citi- 
zens of the United States. The Scan- 
danavia II, 258 Fed. 144. 


71. Reg. v. Arnaud, 9 Q. B. 806, 58 
ECL 806, 115 Reprint 1485. 

72. Reg. v. Arnaud, supra. 

73. Merchant Shipping Act (1894) 
§§ 1, 9 

[a] Statute applied.—The 
zeath, [1916] P. 241. 


74. U. S. Rev. St. § 4137; USCA 
tit 46 § 15. i 


Pol- 
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not mandatory.*5 


Wrecked vessel. A vessel wrecked at sea and 
then brought into the United States is not entitled 
to an American registry under the statute providing 
for such registry in the case of vessels wrecked in 
the United States under certain circumstances where 
the cost of the repairs equal a certain amount rela- 
tive to the value of the vessel.7° 


Vessels in military and naval service. By virtue 
of statute7? it has been laid down that all vessels 
in the military or naval service of the United States 
are exempt from registry.7® 


[§ 11] (4) Procedure. In order to entitle a ves- 
sel to registry her owner must, pursuant to federal 
statute,“® make application under oath,®°° setting 
forth certain matters involving a description of the 
vessel and the right to have her registered;*! and 
a vessel may not be registered until proof of the 
citizenship of all her owners is placed on record.® 
It is not necessary, however, that there should be 
a disclosure of an equitable title unless such title 
is in the subject of a foreign state.** The regis- 
try statute was construed in an early case as re- 
quiring, in all cases, a specific declaration that no 
subject of a foreign state was interested directly 
or indirectly, by way of trust or confidence or oth- 
erwise, in the vessel or her profits,S* but the inter- 
est referred to is an interest by way of ownership,*® 
and does not include the interest of a stockholder 
of a corporation which owns the vessel in ques- 
tion.§° 


Effect of fraud. Where a registry is obtained by 
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[§§ 10-12 


a false oath as to the citizenship of the owner, as 
against the United States, the vessel cannot be 
deemed a vessel of the United States;8" nor is she 
entitled to the benefits or privileges appertaining 
to such vessels.°8 / 


[§ 12] (5) Effect of Sale or Other Transfer of 
Vessel.89 In the case both of a “vessel of the Unit- 
ed States” and a “British ship” a sale to an alien 
divests her nationality,®° renders her registry inop- 
erative,®! and terminates the privilege of registry 
under the laws of the country of her former na- 
tionality,°2 and also of her privileges as a “vessel 
of the United States” or as a “British ship,” as 
the case may be.®? But the right of an American 
citizen to register a vessel bought by him from an 
alien who had himself bought such vessel from an 
American citizen at a time when such vessel was 
registered under the registration laws of the United 
States has been upheld.°* <A sale of a vessel reg- 
istered under the laws of the United States to a 
citizen of the United States renders the registry 
inoperative and void,®® but such sale does not de- 
nationalize her;®® and under the statute she may 
be registered anew®* on proof that the new owner 
is a citizen of the United States.°* The statutory 
provision that, if there is a failure to register anew 
a vessel sold or transferred to a citizen of the 
United States, she ceases to be a vessel of the Unit- 
ed States®® has been given effect under various ¢ir- 
cumstances.t The necessity for compliance with 
the statutory requirement that, in order to permit 
registry anew after sale or other transfer to a citi- 
zen of the United States, the sale or transfer shall 


75. Moore v. Lincoln Park, etc., 83. Scudder v. Calais Steamboat 95. Chadwick v. Baker, 54 Me. 9. 
@Wons: (Co: 196 wea: 519; =O A 857. oa ae oneaNe. 12066 act. eae [a] ©hus where such sale creates 
76, U. S. v. The Victoria Perez, | weston v Penniman, 29 F. Cas. No. | 2 2eW Owner, or part owner, renders 
28 F, Cas. No, 16,620, 8 Ben. 109. 17.455. 1 MASON NoORe, Mater ‘la vessel’s former registry void. 
i : : ? 9 Chadwick v. Baker, 54 Me. 9. 
[a] “Wrecked in the United} g4, Scudder v. Calais Steamboat & 
States.”—In order that a vessel may] Co., 21 F, Cas. No. 12,566, 20 Lowell 96. See supra § 2. 
be considered as wrecked in the Unit- | 49” oa ae U. S. Rev. St. § 4170; USCA 


ed States it must be actually wrecked 


within the waters of the United 85. 
States. 'U. S. v. The Victoria Perex, 86. 
28 EF. Cas. No. 16,620, 8 Ben. 109, 

110. 


77. Act June 5, 1920 [41 U. S. St. 


29 Op. Atty.-Gen. p 188. 
29 Op. Atty.-Gen. p 188. 
87. 14 Op. Atty.-Gen. p 340. 
Capture and prize see War [40 Cyc 


97. 
tit 46 § 39. 


[a] _ Statute construed and applied. 
—Chadwick vy. Baker, 54 Me. 9. 


98. Chadwick y. Baker, supra. 


at L. 990 c 250 § 4]; USCA tit 46 §| 347 et seq]. 99. U. S. Rev. St. § 4170; USCA 
863. . 88. 14 Op. Atty.-Gen. p 340. tit 46 § 39. 
78. The Helori, 24 F. (2d) 710, 5 os Forfeiture for sale see infra vie vanes Suse Be, 2 F. (2d) 410; The 
; é incoln Land, 5 Fed. 358; Sprague 
Dee eye rate we rat ERR Shae PGE ana anna fet v. Thurber, 17 R. I. 454, 22’ A 1057, 
[a] Nature of penalty or bond.—|_91- Chadwick v. Baker, 54 Me, 9; [a] Effect of Ship Mortgage Act 


The sum secured by a bond given v a. 
under Act Dec. 31, 1792 [U. S. Rev. | nizing rule). 
St. § 4145], repealed by Act Jan. 16, 92 
1885 [28 St. at L. 624 c 24 § 1], rela- 343°. 
tive to registry of vessels, was not } 
a liquidated amount of damages due 
under a contract, but a fixed and cer- 
tain punishment for an offense; and it 93. 
was none the less so because securi- | 343; 
ty was taken in advance by the Unit- 


nizing rule). 


ed States, before the offense was 
committed, for the payment of the|C.. C. 226 
fine, if the law should be violated, and rule), 


the proceeds were to be distributed in 94. 


the mode provided in § 29 of that act. | No. 13,053. 
U. S. v. Montell, 26 F, Cas. No. 15,- ; 
798, Taney 47. [a] ‘ 
was” applied, 
80. Sprague v. Thurber, 17 R. I. 
454, 22 A 1057. 
81. Sprague v. Thurber, supra. 


; registered. 
82. Chadwick vy. Baker, 54 Me. 9. 


Walls v. Hansen, 29 B. C. 552 (recog- 


Davidson v. 
Chadwick v. Baker, 54 Me. 9; 
Walls v. Hansen, 29 B. C. 552 (recog- 


Davidson v. 
Walls v. Hansen, 29 B. C. 552 
(recognizing rule). 
Ledley, 19 F. Cas. No. 11,096, 1 Wash. 
(apparently 


Smith vy. Hammond, 22 F. Cas. 


Effect of statute.—The rule 
notwithstanding Act 
June 27, 1797 [1 Stat. at L. 523 ¢ 5], 
in respect of the effect of reacquisi- [b] 
tion by citizens of vessels formerly 
Smith v. Hammond, 22 
ib. iCaiss Nove 350538 


of 1920.—(1) Statute was not re- 
pealed by the provision of Ship Mort- 
gage Act June, 5, 1920 +[41 St. at Li 
1000 c 250 § 30 subs B; USCA tit 
46 § 911], defining the term “vessel 
of the United States,’ and provid- 
ing for the continuation of the docu- 
mentation of such vessel until her 
documents are surrendered with the 
approval of the shipping board. The 
Susana, 2 F. (2d) 419; The Lincoln 
Land, 295 Fed. 358. 
of the act was to prevent the trans- 
fer, without the consent of the mort- 
gagee, of the mortgagor’s title to a 
vessel covered by a preferred mort- 
gage. The Susana, supra. (3) Mort- 
pe vessel in general see infra §§ 


Gorham, 6 Cal. 


Gorham, 6 Cal. 


See Philips v. 


recognizing 


Statute referred to and con- 
strued.—Davidson vy. Gorham, 6 Cal. 
343; Chadwick y. Baker, 54 Me. 9: 
Hatch v. Smith, 5 Mass. 42. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(2) The purpose © 


§§ 12-15] 


be made by an instrument in writing in the nature 


of a bill of sale, which shall recite at length the. 


certificate of registry,? has been asserted or rec- 
ognized.* A failure to comply with such require- 
ment prevents the enjoyment of privileges to which 
a “vessel of the United States” is entitled,* and, 
in so far as such privileges are concerned, has the 
effect of having the vessel regarded as an alien or 
a foreign vessel,® but does not render the sale il- 
legal and void.® 


[§ 13] (6) Deposit of Register with Consul. The 
statutory requirement that masters on arriving at 
a foreign port shall deposit their registers with the 
consul or vice consul, if any, at that port,’ for a 
noncompliance with which a penalty has been pro- 
vided,* has been construed as referring ordinarily, 
at least, to an arrival for purposes of business, 
one requiring an entry and clearance and stay at the 
port sufficiently long to require some of the acts 
connected with business,? and as not including 
touching at a port to obtain information?® or to 
ascertain the state of the market,+! or being com- 
pelled to enter port by stress of weather.12 There 
is, however, authority for the view that, if a ves- 
sel makes an entry, or is required by law or usage 
to make an entry, on coming to port, there is an 
“arrival” within the meaning of the statute. 
There must, of course, be a consular officer at the 
port of arrival in order to render the statute ap- 
plicable.1* The statutory requirement includes, 
however, every foreign port where the designated 
officer is present.+® 


[§ 14] b. Enrollment, License, and Number!*— 


U. S. Rev. St. § 4170; USCA 


2. 
tit 46 § 39. 
3. U. S—Fitz v. The Galiot Amelie 
6 Wall. 18, 18 L. ed. 806; Ohl v. Ea- 
Slepinse.co:,, 18: HB eeas, No: 10,472, 4 
Mason 172; Weston v. Penniman, 29 
F. Cas. No. 17,455, 1 Mason 306. 


Ala.—Fontaine v. Beers, 19 Ala. 11. 
122. 


La.—Begley v. Morgan, 15 La. 162, 
35 AmD 188. 12. 


Me.—Mitchell v. Taylor, 32 Me. 434. 
Mass.—Hatch v. Smith, 5 Mass. 42. 13. 


R. I.—Sprague v. Thurber, 17 R. I. 14. 
454, 22 A 1057. [al 
4. D’Wolf v. Harris, 8 F. Cas. 
No. 4,221, 4 Mason 515; Philips v. 
Ledley, 19 F. Cas. No. 11,096, 1 Wash. 
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24 F. Cas. No. 14,079, 1 Ware 280. [a] 
But see Parsons v. Hunter, 18 F. Cas. 
No. 10,778, 2 Sumn. 419 (any volun- 
tary arrival in a foreign port in the 
course of a voyage, although for ad- 
vices only, and not the port of final 
destination, seems to be within the| western national boundary, and en-, 
provisions of the act). 


Harrison v. Vose, 9 How. (U. 
S.) 372, 13 L. ed. 179; Toler v. White, 


24 F. Cas. No. 14,079, 1 Ware 280. 


Harrison v. Vose, 9 How. (U. 
9, 15,132, 1 Newb. Adm. 81, 93. 


11 Op. Atty.-Gen. pp 72, 237. [b] 
Gould v. Staples, 9 Fed. 159. 


Thus arrival at a port about 
twenty miles distant from the place i 1 
where the consular officer was sit-| western frontiers, in effect extended 
uated was not an “arrival” under the| Act Febr. 18, 1793 [1 St. at L. 305], 


oy Sia dish i bpeCefele sa br 


[58 C.J.] 35 


(1) In General. A statute provides that to entitle 
a vessel to enrollment “she shall possess the same: 
qualifications, and the same requirements in all 
respects shall be complied with, as are required 
before registering a vessel.”17 While in general the 
purpose of an enrollment is to evidence the national 
character of a vessel engaged in the coasting trade 
or home traffic, and to enable such vessel to pro- 
cure a coasting license,!® a statute permits a vessel 
navigating the waters on the northern, northeast- 
ern, or northwestern frontiers to engage both in do- 
mestie and foreign commerce under an enrollment 
and leense.1® <A vessel not registered, enrolled, or 
licensed, which has a number allotted pursuant to 
statute, is not authorized to be employed in trade, 
foreign or coasting.?° 


Necessity. A vessel which is not enrolled is not 
entitled to the protection of the laws of the United 
States, to which a duly enrolled vessel is entitled 
while engaged in a trade for which enrollment is 
required.*. The acts of. congress providing for 
the enrollment and license of vessels do not apply 
to vessels employed on the interior waters of the 
country, unless such waters are public navigable 
waters of the United States.?? 


[§ 15] (2) Meaning and Effect of License. “Li- 
eense,” without enrollment, refers to vessels of less 
than twenty tons burden.?® In respect of a vessel 
of twenty tons and upward which is enrolled, the 
purpose of a license is not to confer the status of 
a vessel of the United States,** but is to give per- 
mission to such vessel to carry on the contemplated 
trade.2® <A license to prosecute the coasting trade 


‘Intention of this act... 
was, to enlarge in order to meet the 
growing wants of western commerce, 
the privileges of licensed vessels 
navigating the waters which form our 
northern, northeastern and north- 


able them to engage in foreign and 
domestic commerce at one and the 
same time, under one set of papers, 
namely the enrollment and license, 
without the formality of a registry.” 
U. S. v. The Forrester, 25 F. Cas. No. 


Effect of statute in general.— 
The original statute (Act March 2, 
1831 [4 St. at L. 487]), regulating the 
foreign and coasting trade on the 
northern, northeastern, and north- 


to the Great Lakes. 


Gould v. U. S. v. Sweeney, 


é : lee Se iman, 29|particular circumstances. : 
Ce eo ia 965, 1 Mason’ 306; | Staples, 9 Fed. 159. 28 F. Cas. No. 16,426, 1 Biss. 309, 
Sprague v. Thurber, 17 R. I. 454, 22 A 15. Gould v. Staples, supra. See Stephens vy. U. S., 30 F. (2d) 
ceil [a] TIllustration.—An arrival at Ys 

oy } t . Penniman, 29 F. Cas. Pe 2 21. Badger v. Gutierez, 111 U. S. 
No, 17.456, 1. Mason 306; ‘Sprague y.| OMe foreign port from another for-| 794° 4 sGeges, 28 L. ed. 541. 


i ree 
Thurber, 17 R. I. 454, 22 A 1057, Meera 


6. See infra § 106. 16. 

7. U. S. Rev. St. (1878) § 4309; | merce § 88. 
USCA tit 46 § 354. 17. 

[a] Commercial agents.—The pro- 46 § 252. 
vision as enacted in the revised stat- [al] 


utes included commercial agents, but 


polished by Act April 5, 1906 [34 
us. St. at L. 100 ¢ 1366 § 3; USCA 


tit 22 § 54]. 
8. See infra § 44. 
9. Harrison v. Vose, 9 How. (U. 


Se Color. edi aio. KRolersy, White, 
or. Cas. No. 14,079, 1 Ware 280. 


i v. Vose, 9 How. (U. 19. 
rere ts Led: 179; Toler v. White, ' tit 46 § 258. 


see infra § 41. 


566, 18 L. ed. 67. 


Gould v. Staples, 9 Fed. 
Power of congress see Com- 


U.S. Rev. St. § 4312; USCA tit 


U. S. v. Forrester,. 


18. The Mohawk, 3 Wall. (U. S.) 


U. S. Rev. St. § 43818; 


22. The Montello, 11 Wall. (U. S.) 
411, 20 L. ed. 191. 

[a] When river deemed navigable 
water of United States.—A river can 
be deemed a navigable water of the 
United States, only when it forms, by 


Statute construed.—The Mo-| itself or by its connection with other 
hawk, 3 Wall. (U..S.) 566, 18 IL. ed. 
the grade of commercial agent waS| 67: The Two Friends, 24 F. Cas. No. 
14,289, 1, Gall, 118; 
25 F. Cas. No. 15,132, Newb. Adm. 81. 


Distinction between 
and “register” as affecting forfeiture | Waters § 19. 


waters, a continuous highway over 
which commerce is or may be carried 
on with other states or foreign coun- 
tries. The Montello, 11 Wall. (U. S.) 
411, 20 L. ed. 191. And see Navigable 


“enrollment” 


BS AUS Methio isha Reh als 
tit 46 § 251. 

24 Gibbons v. Ogden, 9 Wheat. (U. 
USCA S:) 1, 6 LE. ed. 28. 
25. Gibbons v. Ogden, supra. 


USCA 


26. 150 Ca 


is a warrant to traverse the waters washing or 
bounding the coasts of the United States,** and gives 
no privilege to use, free of tolls, or of any con- 
dition whatsoever, the canals constructed by a 
state,2? or the watercourses partaking of the char- 
acter of canals exclusively within the interior of 
a state, and made practicable for navigation by the 
funds of the state or by privileges she may have 
conferred for the accomplishment of the same 
end;2° but it does permit navigation, between states, 
of a public navigable water.?® 


[§ 16] (3) What Constitutes Coasting Trade. A 
vessel engaged in navigation between two states 
over interior waters has been regarded as engaged 
in the coasting trade,®° but a different rule has been 
recognized in respect of ferrying across a river at 
a point wholly within the limits of a state.*t It 
seems that, although a vessel navigates only from 
port to port in the same state, if her employment 
constitutes a link in a chain of commerce among the 
states, she will be regarded as being in the coast- 
ing trade.*? The coasting trade includes trade 
between Porto Rico and the United States.** 


[§ 17] (4) What Vessels May Be Enrolled, and 
Persons Entitled To Enroll.*4 While it is the policy 
of the law that no vessel is a vessel of the United 


States for purposes of enrollment unless she be-- 


longs to a citizen of the United States,?® a corpo- 
ration has been recognized as a citizen of the Unit- 
ed States and, as such, entitled to enroll a vessel 
owned by it,°° notwithstanding some of the corpo- 
rate stock belongs to aliens.** The statutory pyro- 
vision for the issuance of enrollment and license of 
a vessel owned by a corporation in the name of the 
president or secretary*® is permissive, and not man- 
datory.*® In the Philppine Islands provision 
has been made for the issuance of certificates for 
coasting trade to citizens of the United States res- 

26. Veazie v. Moor, 


14 How. (U. [a] 
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After passage of Shipping Act 


[$§ 15-19 


ident in the Islands, to natives on taking the oath of 
allegiance, or to Spanish subjects who have taken the 
oath of abjuration and of allegiance to the United 
States.*° 


A canal boat is not a ship or vessel within the 
meaning of statutes here under consideration.** 


[§ 18] (5) Procedure. By virtue of the statu- 
tory provision that, in order for the enrollment of 
a vessel, the same requirements in all respects shall 
be complied with as are required before registering 
a vessel,t? an oath** setting forth certain partic- 
ulars, such as the age, measurement, tonnage, etc., 
of the vessel, and the names and place of abode of 
the owner** must be exeeuted by the owner of the 
vessel,*® and a failure to comply with the require- 
ment as to execution by the owner renders an at- 
tempted enrollment ineffective.t® The applicable 
statute was construed in an early case as requir- 
ing, in all cases, a specific declaration that no sub- 
ject of a foreign state was interested directly or 
indirectly, by way of trust or confidence or other- 
wise, in the vessel or her profits,*7 but the interest 
referred to is an interest by way of ownership,*® 
and does not include the interest of a stockholder of 
a corporation which owns the vessel in question.*? 


[§ 19] (6) Effect of Sale.°° Apparently because 
of the statutory provision that, in order for en- 
rollment, a vessel must possess the same qualifica- 
tions, and the same requisites in all respects must 
be complied with, as are made necessary for regis- 
tering a vessel,°4 according to some cases, where 
a vessel enrolled as a vessel of the United States 
is sold to a citizen, it ceases to be a “vessel of the 
United States,” unless it is registered, enrolled, or 
licensed anew,°* and an enrolled vessel transferred 
by an instrument which does not contain a recital 
of the certificate of enrollment is not entitled to a 


25, 1866 [14 St. at L. 40], directing 


S.) 568, 14 L. ed. 545, 
27. Veazie v. Moor, supra. 
28. Veazie v. Moor, supra. 


29. Gibbons vy. Ogden, 9 Wheat. (U. 
6 L. ed. 28. But see North 
r Steam Boat Co. v. Hoffman, 5 
Johns. Ch. (N. Y.) 300 (where exclu- 
Sive right to navigate public waters 
in New York state, granted by the 
legislature, was given effect). 


Exclusive and superior rights in re- 
spect of navigable waters in general 
see Navigable Waters § 54. 


30. Gibbons v. Ogden, 9 Wheat. (U. 
SDele6eie ed. 235) Buti see "Ui Sav. 
The William Pope, 28 F. Cas. No. 16,- 
703, Newb. Adm. 256 (ferrying be- 
tween states). 


31. U.S. v. The James Morrison, 
26 F. Cas. No. 15,465, Newb. Adm. 241. 


32. U. S. v. The James Morrison, 
supra. 


33. Huus v. New York, etc., SS. 
Com use Urano ayee SC GnS 2 is na elas 
ed. 1146; Bigley v. New York, etce., 
SS. Co., 105 Fed. 74. 


34. Forfeiture 
§§ 41-66. 


35. 29 Op. Atty.-Gen. p 188. 
36. 29 Op. Atty.-Gen. p 188. 
37. 29 Op. Atty.-Gen. p. 188. 


see passim infra 


of 1916 [39 St. at L. 728 ¢ 451], which 
provides in § 2 [USCA tit 46 § 802] 
that, within the meaning of the act, 
no corporation, partnership, or asso- 
ciation should be deemed.a citizen of 
the United States unless controlling 
interest therein is owned by citizens 
of the United States, the bureau of 
navigation refused to enroll or license 
any vessel belonging to a corporation, 
the majority of whose stock was not 
owned by citizens of the United 
ees The Scandanavia II, 258 Fed. 


38. U.S. Rev. St. § 4313; USCA tit 
46 § 253. 


39. Moore vy. Lincoln Park, 


ete:, 
Cons. €Co., 196 Pa. 519, 46) A: 857. 


Ae, Perez vy. Herranz, 7 Philippine 
[a] Temporary licenses for for- 


eign vessel.—Authority has existed 
for temporary license of foreign ves- 
sels for interisland or coastwise trade. 
Perez v. Herranz, 7 Philippine 693. 


41. U.S. v. The Ohio, 26 F, Cas. 
INO dS, Obs 90 Pilar CRey)m4 4.8 ems 
v. The Pennsylvania Canal Boats Nos. 
68 and 69, 27 F. Cas. No. 16,027. 

42, U. S. Rev. St. § 4812; USGA 
tit 46 § 252. 

43. See cases infra this section. 


[a] Special act.—Act Congr. April 


the secretary of the treasury to issue 
enrollment and license to certain ves- 
sels therein named, was mandatory in 
its terms; and an oath in accordance 
with the provisions of Act Dec. 31, 
1792 § 4 [St. at L. 287], to obtain en- 
rollment and license under the former 
act was unnecessary. The Acorn, 1 
EF. Cas. No. 29, 2 Abb. 434. 


44. U.S. v. Bartlett, 24 F. Cas. No. 
14,532, 2 Ware 17; Moore v. Lincoln 
Park wvete.,. Cons: sCOtieLOGs mateo nos 
46 A 857; Sprague v. Thurber, 17 R. I. 
454, 22 A 1057. 


45. U.S. v. Bartlett, 24 F. Cas. No. 
14,532, 2 Ware 17; Laweliilii v. Hind, 
3 Hawaii Fed. 182; Sprague v. Thur- 
ber cle Re. 4a ce Aued i5ige 

46. U.S. v. Bartlett, 24 F. Cas. No. 
14,532, 2 Ware 17; Laweliilii v. Hind, 
3 Hawaii Fed. 182. 


47. Scudder v. Calais Steamboat. 
Co., 21.F. Cas. No. 12,565, 1 Clift! 3708 


48. 29 Op. Atty.-Gen. p 188. 
49. 29 Op. Atty.-Gen. p 188. 


_50. Sale of licensed vessel to for- 
eigner as affecting validity of sale 
see infra § 102. 


SL Wigs. Ee Va 
tit 46 § 252. 
52. The Lincoln Land, 295 Fed. 


358; Sprague v. Thurber, 17 R. I. 454, 
22 A 1057. 


St. § 4312; “USCA 


For later cases, developments and changes in the law see Annotations, same title and section number. 
' 


§§ 19-23] 


new enrollment.°* The view has been expressed, 
however, that an enrolled vessel sold to a citizen of 
the United States does not cease to be a “vessel of 
the United States” because of the lack of a new 
registry or enrollment.** 


[§ 20] 5. Reciprocal Exchanges. Collectors of the 
several districts are authorized to enroll and license 
any ship or vessel that may be registered, on such 
registry being given up, or to register any ship or 
vessel that may be enrolled, on the enrollment and li- 
cense being given up as required.°*> Where’ the ves- 
sel is in a district other than that to which she 
belongs, the application for the exchange may be 
made by the master,°® but the statutory provision 
for an oath by him that, according to his best knowl- 
edge and belief, the property remains as expressed 
in the register or enrollment®’ must be complied 
with.°* Whenever the exchange is made in a dis- 
trict other than the one to which the vessel belongs, 
it becomes the duty of the collector making the 
exchange to transmit the register or enrollment to 
the commissioner of navigation;°® and the one grant- 
ed in lieu of the one given up shall within ten 
days after the arrival of the ship or vessel within 
the district to which she belongs be delivered to 
the collector of such district, and be canceled by 
him.°® Such statutory provision for delivery to 
the collector of the register or enrollment received 
in lieu of the one given up refers to an “arrival” 
with the intention to return to the home port as the 
terminus or one of the termini of the voyage and 
in the course of prosecuting the voyage,®+ and does 
not include a mere touching or staying at such port 
for accidental and transitory purposes, having no 
connection with the original enterprise.°? 


Improper issuance. Where an enrollment has im- 
properly been issued in exchange for a register, the 


58. Mitchell v. Taylor, 32 Me. 434. 66. 
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Cross references: 
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owner is entitled either to obtain a proper enroll- 
ment or to the return of his register.®* 


[§ 21] 6. Liability of Officers in Respect of Reg- 
istry or Enrollment. A collector who wrongfully 
refuses to reregister a vessel after a sale is not per- 
sonally liable in damages when his refusal is based 
on an honest mistake in the construction of the 
law.6* After an exchange of a register for ‘an 
enrollment, in no event has the collector the right 
to keep both the register and enrollment, and if he 
does so he is liable for the resulting damage.®® 


[§ 22] D. Taxes, Duties, Dues, and Port Charges*® 
—l. In General. Questions as to the taxation of 
vessels as personal property are treated elsewhere 
in this work.°7 


[§ 23] 2. Tax or Duties Based on Tonnage®*’— 
a. In General. The subject of tonnage tax is regu- 
lated by federal statute.°® In general a tonnage 
tax or duty is a tax on entry.7° A duty of a spec- 
ified amount per ton, denominated “light money,” 
is levied and collected on all vessels not of the 
United States, which may enter the ports of the 
United States, and is levied and collected in the 
same manner and under the same regulations as 
tonnage duties.‘ 


Foreign-built vessels not used or intended to be 
used for trade. A statute,’? since repealed,‘? pro- 
viding for the levy and collection annually on the 
first day of September of a sum equivalent to a 
tonnage tax of a specific amount per ton ‘on the 
use of every foreign-built yacht, pleasure boat, or 
vessel, not used or intended to be used for trade, 
now or hereafter owned or chartered for more than 
six months by any citizen or citizens of the United 
States, imposed an excise tax,’* and the validity of 


384 SCt 421, 58 L. ed. 596 [mod on 


é c A+ - ther grounds 190 Fed. 359]. 
. . 25 F.| Exemption from customs duties of |° 

ee oe ss ines Saneeeee vessels and equipment see Customs [a] Date when first tax due.—The 
per S Rev St § 4302; USGA tit |. ote aie on the fret aawsof Souce Mime 
a ORS S4en'g 5 ; a enal ue on the firs ay oO eptember fol- 
46 § 264. ps pln Fea poh ewe eat ao Neon jonnins the rengetm oni) igs the statute. . 
; ee . tainey v. U. S., 2: 28::310,534 SCt 
2 de ae el ie ek tap ca re Taxation by state where power to/429, 58 L. ed. 617 [mod on other 
th Ete aa ofa vessel is .éxchanzed regulate commerce involved see| grounds 190 Fed. 359]; U.S. v. Ben- 
for Pie Foliineat ethe register aS arom Commerce §§ 135, 142. ‘ nett, 232 U. S. 299, 34 SCt 433, 58 I. 
essarily delivered to the officer who 67. See Taxation [37 Cyc 782]. ed. 6124 aBillines  vcit.48.,7232) oe Ss. 


issues the enrollment. Badger v. Gu- 


Gener, diaUn SaiaentaSet 563, 28 L. | F lace 


of taxation see Taxation [37 


261, 34 SCt 421, 58 L. ed. 596 [mod on 
other grounds 190 Fed. 859]. 


ed 581. 


Ash GU, Sh TRG ASS Ges WISKer 
tit 46 § 265. 

57. U. S. Rev. St. § 4223; USCA 
tit 46 § 265. 

58. Blanchard v. The Martha 
Washington, 3 F. Cas. No. 1,513, 1 
Cliff. 463. 


59. U.S. Rev. St. § 
ed by Act July 5, 188 
at Ti 118 e221 § 215 
265. 

60. U.S. Rev. St. § 4323; USCA tit 
46 § 265. 


Gis) US. ve Shackford, 27 . ‘Cas. 
No. 16,262, 5 Mason 445. 


62. U. S. v. Shackford, supra. 

63. Badger v. Gutierez, 111 U. S. 
734, 4 SCt 563, 28 L. ed. 581. 

64. Smith v. Hammond, 22 F. Cas. 
No. 13,053. 


65. Badger v. Gutierez, 111 U. S. 
734, 4 SCt 563, 28 L. ed. 581. 


4323, as amend- 
40023 (Uais.e Us 
USCA tit 46 § 


Cyc 808, 955]. 
68. Regulation of, or interference 
with, commerce: 


Pilotage as constituting impost or 
tonnage tax see Commerce § 162. 
Port or harbor fees as impost or ton- 

nage tax see Commerce § 165. 
Power to impose tonnage tax affect- 
ing commerce see Commerce § 162. 


69. U.S. Rev. St. § 4219 et seq, as 
amended; USCA tit 46 §§ 121-135. 

70. Ripley v. Gelston, 9 Johns, (N. 
Ven) ee Oe Or AD eal, 

What constitutes tonnage tax affect- 
ing regulation of commerce see Cam- 
merce § 162. 

71. U.S. Rev. St. § 4225, as amend- 
ed; USCA tit 46 § 128. 

72. Act Aug. 5, 1909 [386 U.S. St. 
ati. a12%e"6 § 31: 

7g Act OCs, Loss [sss Us Swi sits 
at Ll. 201 ¢.16 § IV Sj. 


74. Billings v. U. S., 232 U.S. 261, 


[b] Recurring annual tax was im- 
posed by the statute. Billings v. U. 
S., 232°UnS: 261, 3425SCre42i 58) Tnwed: 
596 [mod on other grounds 190 Fed. 
3594; 


[c] Citizen of United States hav- 
ing permanent residence and domicile 
abroad was not liable for the tax, the 
court basing its conclusion on the 
fact that the statute provided that 
the tax was to be collected annually 
by the collector of the district near- 
est the residence of the managing 
owner. U.S. v. Bennett, 232 U.S. 308, 
34 SCt 487, 58 L. ed. 616; U.S. v. Goe- 
let, 23:2 U.S. 2938, 384 SCt 4305 58s kaveds 
610 [mod on other grounds 190 Fed. 
359d) 


{d] Place of taxation.—The tax 
was assessable to, and collectable 
from, the personal user, and the pro- 
vision of the statute that such tax 
shall be levied and collected “by the 
collector of customs of the district 
nearest the residence of the managing 
owner” required that, where the own- 
er resided in one district, the collector 


38 [58 C.J.] 


the statute was upheld."5 


[$ 24] b. Subject Matter of Tax or Duty; Ves- 
sels Included. A “vessel not of the United States” 
under certain circumstances, 
duty or tax is imposed by statute,’® ineludes a ves- 
sel owned by citizens which is Net entitled to reg- 
istry or enrollment so as to obtain the status of 


on which, 


“a vessel of the United States," 


is subject to the tax or duty when it arrives from 
a foreign port or place,*® but it has been held that 
such vessel was not lable for the tonnage duty 
where it entered from the port of Manila, ee lkal 
The provision of the above statute imposing a 
tonnage duty on any vessel not of the United States, 
which shall be entered in one district from another, 


having, on board, goods, wares, 


taken in one district. to be delivered in another, 
does not authorize the enaction of a tonnage tax 
on a foreign vessel which goes from one district 
to another with cargo brought from a foreign port, 
where there has not been an actual physical removal 


of cargo from or to the vessel.®° 


statute it was held that a vessel which was forced 
to go into port in distress, because of bad weather, 
was not lable for tonnage or light duties.’? 
utory provision has been made for the preservation 
of rights acquired under treaties, in respect of the 


tonnage or light duties.®? 


of that district should levy and col- 
lect the tax, and the attempted action 
of the collector of another district to 
that end was unwarranted and inef- 
fective, and would not support an ac- 
tion to recover the tax. U.S. v. Blair, 
190 Fed. 372 [rev on other grounds 
sub) nom: "U.S va Inventors, ete; 

Realty Co., 214 Fed. 67, 130 CCA 507]. 


Enforcement see infra § 26. 


“Excise” defined see Internal Reve- 
nue § 3. 


75. UBilling sive Wats:, 202 Wes. 26, 
84 SCt 421, 58 L. ed. 596 [mod on other 
grounds 190 Fed. 359]; and cases su- 
pra note 74. 


[a] Separable provisions.—The 
provision of the statute permitting 
the owner to pay an ad valorem duty 
in lieu of the annual tax based on ton- 
nage was separable from, and, even 
though invalid, did not affect, the pro- 
vision for a tax based on toniage. 
Rainey v.’U. S., 282 U. S. 310, 34 SCt 
429, 58 L. ed. 617 [mod on other 
grounds 190 Fed. 359]. 


Constitutional law in general see 
Constitutional Law 12 C. J. p 653. 


Constitutional readuirements and re- 
strictions as to taxation in general 
see Internal Revenue §§ 8-12; Taxa- 
tion 37 Cyc 727 et seq]. 


VG UO eNe tales 24219 aS 
amended; USCA tit 46 § 121. 


“77. The Alta, 148 Fed. 663, 78 CCA 
415. 


78. The Alta, supra. 
79. The Alta, supra. 


{a] Thus (1) a foreign-built vessel, 
owned entirely by a citizen of the 
United States, and entering a port of 
the United States from Manila, P. I., 
did not enter from a ‘foreign port or 
place,” and was not therefore subject 
to tonnage duty under U. S. Rev. St. 
(1878) § 4219 (The Alta, 136 Fed. 513, 
69 CCA 289), (2) nor was she subject 


SHIPPING 


used for trade. 


en Qeatecrss, 


a tonnage 


and such vessel 


light moneys. 


or merchandise 


if 3 i 
Under an early Nrapeved 7 


Stat- 


to such duty under 32 U. S. St. at L. 
54 c 140, extending such duties to 
“foreign vessels entering from the 
Philippine archipelago, since, while 
not ‘‘a vessel of the United States,” 
because not entitled to registry, she 
was an American, and not a foreign 
vessel, by virtue of the citizenship of 
her owner (The Alta, supra). 


80. Laidlaw v. Abraham, 43 Fed. 
297; In re Laidlaw, 42 Fed. 401. 


81. Ripley v. seston. 9 Johns. (N. 
Ye) ZOIk 6 Ania et 


82. .U. S. Rev. St. = 4219, 4227; 
USCA tit 46 §§ 121, 135 


[a] Effect of British treaty of 
1815.—(1) The tonnage duties, etc., 
payable on foreign vessels were not 
changed by the British treaty of July 
83, 1815, or the acts of congress and 
the president’s proclamation pursuant 
thereto, so far as respects vessels 
coming from British colonies. U. S. 
Vv. Hathaway, 26 EY. Cas. No.15,326,°3 
Mason 324. (2) The treaty putting 
British vessels coming into our ports, 
as to duties and charges, on the same 
footing as American vessels, extended 
to vessels coming from European 
ports, and not to vessels coming from 
the West Indies, or the British pos- 
sessions in North America. U.S. v. 
Hathaway, supra. 


83. See supra § 238. 


[a] In phrase “owned or chartered 
for more than six months,” as used 


in the statute, the words, “six 
months,” qualified the word “char- 
tered,’ and applied only to a charter- 


er and not to an owner. Rainey v. U. 
S:, 232 U. S310, 84° SCtc4295 58) Leds 
617 [mod on other grounds 190 Fed. 
35905 Billings ev. (Un weer te Soo ole 
34 SCt 421, 58 L. ed. 596 [mod on 
other grounds 190 Fed. 359]. 


[b] What constituted “foreign- 
built”? vessel.—A yacht built abroad 
and brought to the United States, and 
there rebuilt, so that nothing re- 
mained of the old vessel, except that 


[§§ 23-24 


Foreign-built vessels not used or intended to be 


Under the statute, since repealed, 


imposing a tax or duties in respect of foreign-built 
vessels not used or intended to be used for trade, 
which were owned or chartered by citizens of the 
United States,s* the “use” which was taxed was 
not the mere potential use, or privilege of use, 
which the owner enjoyed, but was the actual exercise 
of the right to use, which ownership conferred.** 


Exemption from payment of tonnage duties and 
A statutory provision exempting 
from tonnage dues “a vessel belonging to or em- 
ployed in the service of the government of the 
United States” does not relieve a vessel from the 
payment of such dues merely because such vessel 
carries cargo for the United States, where such 
vessel is not under the control of the United States.°® 
The statute requiring the payment of hight money®® 
does not apply to an unregistered vessel of the 
United States, carrying a sea letter or other regu- 
lar document issued from a customhouse of the 
United States, proving that the vessel is American 


In Alaska a statute imposing an annual license 
tax or fee, based on the tonnage of vessels involved, 
in respect of certain freight and transportation 
lines, propelled by mechanical power, has been con- 


certain of the materials in the old 
were built into the new, was not a 
“foreign-built” yacht, and was not 
subject to the tax. U.S. v. Investors’ 
etc., Realty Co., 214 Fed. 67, 130 CCA 
507 [rev sub nom. U. S. v. Blair, 190 
Fed. 372]. 


84. PiercelivA Us Si, 42323U0eSu925 
34 SCt 427, 58 L. ed. 610 [mod 190 Fed. 
359]; Pierce v. U. S., 232 U. S. 290, 34 
SCt 427, 58 L. ed. 609 [mod 190 Fed. 
359 |i; SBilline sv. UL Sa z32atiesoecoun 
34 SCt 421, 58 L. ed. 596 [mod on 
other grounds 190 Fed. 359]. 


[a] Nonuse during entire taxing 
year relieved the owner from liability 
for the tax. Pierce v. U. S., 250tSs 
292, 34 SCt 427, 58 L. ed. 610 [mod 190 
Fed. 359]; 5 Biercésv. UniS:.5232° US: 
290, 34 SCt 427, 58 L. ed. 609 [mod 190 


Fed. 359]; U. S. v. Investors’, etc., 
Realty Co., 214 Fed. 67, 130 CCA 507 
ot sub nom, U. S. v. Blair, 190 Fed. 


[b] Fact of use and not its extent 
or its frequency was the test of tax- 
ability. Billings v. U. S., 232 U.S. 
261, 34 SCt 421, 58 L. ed. 596 [mod 
on other grounds 190 Fed. 359]. 


{c] Place of use.—Use for taxing 
period outside the territorial limits 
of the United States by a citizen dom- 
iciled in the United States was com- 
prehended by the statute. U.S. v. 
Bennett, 222) WuiS 299 es Stace 
BS) Tas ed. 612 [mod 190 Bede 3592 


85. ,Ackerlind. vw. is 3S:,, 240, UAS: 
53d, 36 SCt_438, 600i: ed. 783 [rev 
49 Ct. Cl. 635 alts 


86. see supra § 23. 


87. U.S. Rev. St. § 4226; 
tit 46 § 129. 


[a] Certificate from collector held 
sufficient.—U. S. v. The Miranda, 51 
Fed. 523, 2 CCA 862 [aff 47 Fed. 815]. 


[b] Proof to entitle vessel to ex- 
emption held sufficient—The Alta, 
148 Hed. 663, 78 CCA ‘415; The Alta, 
136 Fed. 513, 69 CCA, 289. 


USCA 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 24-28] 


strued as applying to barges.88 The statute did not 
exempt from the payment of the license fee, in re- 
spect of a vessel operating between Alaska and 
Canada, although such vessel was compelled to pay 
a tax in Canada.®® 


In Australia it has been held that, in order that 
a ship should be regarded as a “sea-going” ship, 
and so subject to light duty under applicable com- 
monwealth regulations, it was necessary to show 
that she had passed a light which was not within 
the confines of a port,®® and also that her passing 
was within the range of the light’s visibility.°! Ben- 
efit to the ship is not, however, an element of her 
liability for the dues.®2 


[§ 25] c. Computation and Amount. The rate 
per ton both for the tonnage®? and light®4 tax or 
duties is set forth in the statute. The provision 
of the English Merchant Shipping Act for the in- 
clusion in the ship’s tonnage, for the purpose of 
determining dues based on tonnage, of the space 
occupied by timber, stores, or other goods carried 
as deck cargo, includes goods so carried, even 
though such goods were not freight-earning ear- 
go.95 


Foreign-built vessel not used or intended to be 
used for trade. The amount of the first tax or 
duty due under the statute, since repealed, imposing 
a tax or duty, based on tonnage, on foreign-built 
vessels, not used or intended to be used for trade, 
owned or chartered by citizens of the United 
States,°® was the entire amount of the annual tax 


ss. Northern Commercial Co. v. U. 
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yacht had been enlarged so that her 


[58 C.J.] 39 
or duty imposed by the statute, and not merely a 
proportionate amount determined by the time the 
statute had been in force when the first tax or duty 
became due.®7 


[§ 26] d. Enforcement. The collector may re- 
fuse to enter as well as to clear a vessel which has 
not paid her tonnage or light duties;°8 but if he 
fails to do so, the United States has an action for 
the duties against the owner,®® and, it has been 
intimated, against the master,! and also. against 
the ship;* but not against a mere consignee of 
the vessel, for he has no interest or special prop- 
erty in the vessel.? 


The tax for the use of foreign-built vessels, not 
used or intended to be used for trade, based on 
tonnage, imposed by the statute, now repealed,* 
was collectable by an action in personam against 
the owner.® 


[§ 27] e. Remedies of Persons Charged with, or 
Liable for, Tax or Duties. A person from whom 
tonnage or light duties have wrongfully been ex- 
acted may recover back’ by action, from the collec- 
tor of customs, the amount so wrongfully exacted,® 
notwithstanding certain remedies in the treasury 
department may be pursued under statute.? 


[§ 28] 3. Port Dues or Rates.. Authority has 
frequently been given to certain corporations or local 
bodies in England and Scotland to levy port dues, 
in respect of cargo or vessels in particular ports or 


(1) an allegation that a collector “ex- 
acted” certain duties is 


S., 217 Fed. 33, 133 CCA 143. 


89. Northern Commercial 
U. S., supra. 


[a] Under earlier statute (Act 
Narchecs 189930: OU. Sivstivat iL. 
1337 c 429 § 460]), a vessel duly en- 
rolled and registered in its home 
port, Seattle, where it was taxed, if 
she plied in Alaskan waters and in- 
cidentally touched at Alaskan ports 
was subject to the license fee in 
Alaska. | Pacific: Coast SS. Covi v. U. 
Sosa Cesc 28: 


90. Com. v. Huon Channel, etc., 
SS. Co., Ltd:,.24 Austr. C. L. R. 385. 


[a] Lighthouse either at entrance 
of port or outside such entrance was 
a light, the passing of which render- 
ed the vessel in question liable for 
light dues. Com. v. Huon Channel, 
etc., SS. Co., Ltd., 24 Austr. C. L. R. 


385. 


COw avs 


91. Com. v. Huon Channel, etc., 
SS. Co., Ltd., supra. 
92. Com. v. Huon Channel, ete., 


SS) Go., Ltd., supra. 


93. U.S. Rev. St. § 4219, as amend- 
ed; USCA tit 46 § 121. 


94. U. S. Rev. St. § 4225; 
tit 46 § 128. 

95. Cairn. Line v. Trinity _ House 
Corp., [1908] 1 K. B._528. But see 
Richmond Hill SS. Co. v.. Trinity 
House Corp., [1896] 2 Q. B. 134 (dic- 
tum). 

[a] Rule applied to coal shipped 
for use in the ship’s eh ett a 

. Cairn Line v. Trinity House 
Corp. £1908] 1K. B. 528. 


96. See supra § 23. 


[a] Determination of tonnage.— 
It seems that, where a foreign-built 


USCA 


tonnage was increased, the collector 
in assessing the tax was entitled to 
have her remeasured. U. S. v. Blair, 
190 Fed. 872 [rev on other grounds 
sub nom. U._S. v. Investors’,  ete., 
Realty Co., 214 Fed. 67, 130 CCA 
507]. 


97. U.-S. v. Bennett, 232 U. S. 299, 
84 SCt 433,,58 L.,ed..612: 

[a] Interest.—Tne United States 
was entitled to interest on delinquent 
taxes. U.S. v. Bennett, 232 U. S. 299, 
34 SCt 433, 58 L. ed. 612; Billings v. 
Wi Sn 232 5U. Ss 261,534 SCt 421, 58 L. 
ed. 596. 


98. The George T. Kemp, 
Cas. No. 5,341, 2 Lowell 477. 


99. See cases infra this note. 


[a] Action of debt is a proper 
form of action. The George T. Kemp, 
10 F. Cas. No. 5,341, 2 Lowell 477; 
U. S. v. Hathaway, 26 EF. Cas, No. 
15,326, 3 Mason 324. 


1. The George T. Kemp, 10 F. Cas. 
No. 5,341, 2 Lowell 477. 


2. The George T. Kemp, supra. 


Te Ue Coe aa yy comb. Cas, 
No. 15,326, 3 Mason 324 [cit Knox v. 
Devens, 14 F. Cas. No. 7,905, 5 Ma- 
son 380]. 


4. See supra § 22. 

5, Rainey v. U- S., 232 U. S._310, 
34 SCt 429, 58 L. ed. 617 [mod on 
other grounds 190 Fed. 359]. 


6. Laidlaw v. Abraham, 43 Fed. 
297; Ripley v. Gelston, 9 Johns. (N. 
Y.) 201, 6 AmD 271, 


[a] Pleading.—In a complaint in 
an action against a collector to re- 
cover a sum alleged to have been 
wrongfully exacted as tonnage tax 


LOUEH. 


tonnage 
equivalent to saying that they were 
“ascertained and liquidated” by him, 
as provided in 'U. S. Rev. St. (1878) § 
2931 (Laidlaw v. Abraham, 43 Fed. 
297); (2) and an allegation that the: 
grounds of the objection to the col- 
lector’s decision exacting such duties 
were specified in the notice to him 
“clearly and distinctly” is equivalent 
to saying they were “distinctly and 
specifically” set forth therein, as re- 
quired in such section (Laidlaw v. 
Abraham, supra). 


7. Laidlaw v. Abraham, supra. 


[a] Bffect of decision of commis-~- 
sioner of navigation.—Under statute 
which gave a remedy by an appeal 
to the treasury department, it was 
held that the decision of the com- 
missioner of navigation was “‘final’’ 
in the department only, and that the 
person who paid the duty had a right 
of action to recover back the same. 
Laidlaw v. Abraham, 43 Fed. 297. 
But see In re Laidlaw, 42 Fed. 401 
(where it was said that the decision 
of the commissioner of navigation 
was final). 


8. Cross references: 

Governmental control of navigable 
waters in general see Navigable 
Waters §§ 19-49. 

Liability as between owner and char- 
terer see infra § 284. 

Regulation and collection of wharf- 
age by municipal corporation in 
general see Municipal Corporations 
§ 4015. 

Tolls for use of navigable waters as 
regulation of commerce see Com- 
merce § 83. 

Wharfage in general 
[40 Cyc 904 et seq]. 


see Wharves 
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harbors.® 


[§ 29] E. Inspection, Equipment, Personnel, and 
Rules of Inspectors!°—1. In General. é 
by various enactments created a comprehensive 
scheme for the inspection of vessels,1+ including 
periodical inspection of hulls and boilers.+? 
fact that a duly licensed master leaves an experienced 
wheelman in charge of the wheel of a vessel to which 
a statute, requiring that certain vessels shall not 
be navigated without a licensed engineer and a li- 
censed pilot applies, is not a violation of such stat- 


ute.13 


State regulation. A canal regulation requiring ev- 
ery barge to be manned by at least one man for each 
boat requires a man on each barge in a tow.** 


[§ 30] 2. Rules Promulgated by Inspectors. The 
supervising inspectors are authorized to establish 
rules necessary to carry out the statutory provisions 


9. See cases infra this note. 


[a] Corporation of Poole.—Stat- 
ute construed see Poole Harbour 
Gommns. v. Pike, 18°T%. Li. R.289: 


[b] Corporation of Queenborough, 
—Statute construed and applied see 
Queenborough Corp. v. Smeed, etc., 
Clos, BO Uy Wy ks AI 


[c] Harbor of Aberayron.—Stat- 
ute construed and applied see Phil- 
lips v. Williams, 19 T. L. R. 233. 


[d] Leith Harbor commissioners. 
—Statute construed see Aktieselskab- 
et Lina v. Turnbull, [1907] S. C. 507. 


. fe] Port of Carnavon trustees.— 
Applicable statutes in respect of the 
inclusion of Port Dinorwic corstrued 
see Assheton-Smith v. Owen, [1907] 
AS Co 4; ; 


{f] Port of London authority.— 
The provision in the Port of London 
Act of 1908 and regulations there- 
under, for the exemption from port 
dues of goods imported for tranship- 
ment construed and given effect see 
Port of London Authority v. British 
Oil and Cake Mills, Ltd., [1915] A. C. 
993; Anglo-American Oil Co. v. Port 
of London Authority, [1914] 1 K. B. 
14. 


[g] Upper Mersey dues trustees. 
—Statute construed see Mersey Docks 
v. Hunter, 8 Asp. M. C. 489. 


10. Cross references: 

In case of passenger vessels see infra 
passim §§ 878-887. 

Lack of inspection as affecting own- 
er’s right to limit liability see infra 
§ 1141. 

Penalties and forfeitures see passim 
infra §§ 41-66. 


11. U.S. v. Rev. St. §§ 4899-4462, 
as amended; USCA tit 46 §§ 361-440. 


12. U.S. Rev. St. §§ 4417, 4418, as 
amended; USCA tit 46 §§ 391, 392. 


[a] Purpose of law.—The provi- 
sions of the legislation of congress 
with regard to inspection of the hulls 
and boilers of steam vessels are in- 
tended, not alone for the protection 
of those on board the vessel itself, 
but for the protection of all other 
persons and property engaged in nav- 
igation, which might in any way be 
subject to damage from any accident 
which might happen for want of that 
attention to safety which the inspec- 
tion enforces. The Oyster Police 
Steamers, 31 Fed. 763 [aff 35 Fed. 
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[9§ 28-32 


? ¥ 
as to steam vessels, which have the force of law,*® 


except such as 


Congress has : 
: slons.?® 


The 


the supervising 


inspectors.?? 


927]. 


[b] Frequency of inspection.—Act 
July 7, 1838 [5 St. at L. 304], requir- 
ing steamboats to be inspected ‘‘once 
in every six months,’ required that 
not more than six months should 
elapse between the successive inspec- 
tions, and was not satisfied by divid- 
ing time into periods of six months, 
and making one inspection early in 
one period and another late in the 
other. Virginia, etc., Steam Nav. Co. 
Vole Sin 28) i Casn NO m6, oie bane 
418. 


[ec] Application by master or own- 
er.—(1) Under Rev. St. §§ 4417, as 
originally enacted, it was the duty 
of the master or owner of a steam 
vessel to make a written applica- 
tion for the inspection of her hull. 
The Jacob G. Neafie, 13 F. Cas. No. 
7,156, 8 Ben. 251. (2) The provision 
for application by the master or own- 
er was omitted from a subsequent 
amendatory statute (Act March 3, 
1905 [83 U. S. St. at L. 1023 ¢ 1454 § 
1; USCA tit 46 § 391]). 


13. Kennedy Me Great Lakes 
Dredge; etc., Co., 191 Ill. A. 585, 588. 


In re O7Donnell, 345 F.2d) 


14. 
925 [rev 22 F. (2d) 410]. 


LS. eURe Seven pote ts 440550 
amended; USCA tit 46 § 375. 


[a] Particular rules construed or 
given effect.—(1) Rule that all pas- 
senger and freight steamers shall 
have one of the crew on watch in 
or near the pilot house. Flint, ete., 
Ry CO: «Vv... Marine sings Con mil ashied: 
210. (2) The meeting of the edge 
of a nipple on an air tank and the 
metal of the tank was a “joint,” with- 
in the meaning of the general inspec- 
tion rules, requiring ‘all joints of 
air tanks to be double riveted and 
tightly caulked,”’ The New Rochelle, 
298 Fed. 525. (3) Rule of the Board of 
Supervising Inspectors for the Great 
Lakes, applicable to cases where 
cargo was in danger from water, 
were not applicable to cargo consist- 
ing of mixture of sand and water. 
In re Gravel Products Corp., 24 F. 
(2d) 702 [certiorari den sub nom. 
Logan v. Gravel Products Corp., 277 
U. 8. 599, 46 SCt 561, 72°L. ed. 1008. 


16. U.S. v. Miller, 26 Fed. 95. 


[a] Subject of lights to be carried 
by barges or other vessels was not 
included in any of the provisions 
of Rev. St. tit 52, but was regulated 


For later cases. developments and changes in the law see Annotations, 


tors,t® are regulated by statute. 
the salaries of the supervising inspector general,”° 
of the supervising inspectors,?1 and of the local 


[§ 32] 4. Vessels or Equipment Included.** 
statutory provisions under consideration include 
steam vessels;2* and a water eraft which is neither 
a steam vessel nor a sailing vessel within the gen- 
eral statute providing for periodical inspection of 
hulls,2® and the inspection of which is not other- 
wise provided for, is not subject to inspection.?°® 


but they have no authority to establish regulations 


relate to carrying out such provi- 


[§ 31] 3. Appointment, Qualifications, and Com- 
pensation of Inspectors. The appointment and qual- 
ifications of the supervising inspector general,’ of 


inspectors,'® and of local inspec- 
Statutes also fix 


The 


by tit 48; therefore the amendment 
made February, 1885, to § 20 of gen- 
eral rule 3 of the supervising inspec- 
tors, requiring barges in tow to carry 
a red and a green light, was unau- 
thorized and void. U.S. v. Miller, 26 
Fed. 95. 


17. U. S. Rev. St. § 4402; USCA 
tit 46 § 371. 

18. U. S. Rev. St. § 4404; USCA 
tit 46 § 373. 

19... U.S, 3 Rev. “Stes 44 oes 
amended; USCA tit 46 § 384. 

20: UU. #S) SRev., (Sta 8 4402s 
amended; USCA tit 46 § 371. 

21. WU: Se Rev. St. sie 4404 aes 
amended; USCA tit 46 § 373. 

22.) U.S) Rev.g Ste Saas ees 


amended; USCA tit 46 § 3282. 


[a] Special inspectors.—(1) The 
appointment of a local inspector of 
the hulls of steam vessels by the sec- 
retary of the treasury as a special in- 
spector of foreign vessels, under the 
act of congress of Aug. 7, 1882, which 
fixed the compensation of such spe- 
cial inspectors at two thousand dol- 
lars per year, entitled the appointee 
to such compensation for his services, 
although the appointment was made 
with the distinct condition that he 
was not to receive any additional 
compensation. Glavey v. U. S,, 182 
U. S. 595, 21 SCt 891, 45 Li. ed: 1247 
[rev 35 Ct. Cl. 242]. (2) The failure 
of a special inspector to give a bond 
did not preclude him from recovering 
compensation for his services as such 
officer when he had been duly ap- 
pointed and taken the oath of office. 
Glavey v. 'U. S., supra. 


23. In ease of passenger vessels 
see infra §§ 876, 877. 


24 U.S. Rev. St. passim §§ 4399- 
Heine amended; USCA tit 46 §§ 


25. U.S. Rev. St. § 4417, as amend- 
ed; USCA tit 46 § 391. 


ati Ringler vy. Laing, 21 F. (2d) 
[a] Effect of inspection.—Federal 


inspection of a scow which was not 
subject to inspection did not create 
any right in the owner superior to the 
power of a municipality to enforce 
Seat police el in respect 
of such scow. ingler y. Laing, 

F. (2d) 794. & es 


same title and section number, 


§ 32] 


Small craft propelled by steam and craft pro- 
pelled by gas, fluid, naphtha, or electricity. The 
various types of small steam craft which are sub- 
ject to inspection are enumerated in a statute,?7 
and this statute was subsequently broadened by a 
later statute to include vessels above fifteen tons 
burden, operated for hire, propelled by gas, fluid, 
naphtha, or electricity.2* The last mentioned statute 
‘also provides for the application of certain other 
statutory provisions, in respect of navigation, to 
vessels propelled by gas, fluid, naphtha, or electric 
motors without regard to tonnage or use.?? 


Inspection of sea-going barge and equipment. 
The statutory provision for the inspection of the hull 
and equipment of “sea-going” barges of one hun- 
dred gross tons or over®® has been construed to 
include water craft, otherwise within the statute, 
which have no means of self-propulsion, but which 
may be taken as tows.*+ The appliances enumerat- 
ed in the statute as necessary equipment of the 
barge®? are not the only equipment to which the 
requirement of inspection extends.?? 


Fishing boats. In Canada it has been held that 
fishing boats of less than a certain tonnage need 
not be equipped with a lifeboat, life raft, or an 
Kee 


Inspection .of repairs to boiler or of unfinished 
vessel. The requirement as to inspection of a boil- 
er before use apples where substantial repairs have 
been made on such boiler,*®> but it was held that 
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an unfinished’ vessel need not be inspected before 
being removed from one place to another in the 
course of her construction.®® 


Foreign, interstate, or intra-state commerce. 
While certain earlier statutes as to inspection did 
not apply to vessels which were not engaged in in- 
terstate or foreign commeree,** and some of the 
earlier cases construed the statutes under considera- 
tion as excluding vessels which were not engaged in 
interstate or foreign commerce,*® certain statutes 
have been regarded as extending the operation of 
the inspection laws to vessels navigating waters of 
the United States which are common highways of 
commeree, or open to general or competitive navi- 
gation, even though such vessels are not engaged in 
interstate or foreign commerce.?® 


Foreign vessels.t° The statutory provision that 
certain vessels shall not be permitted to depart from 
a port of the United States unless a certain per- 
centage of the crew are able to understand the or- 
ders of the officers, and unless a certain percentage 
are of a rating not less than able seamen,*! although 
not expressly exempting foreign vessels, does not 
apply to such vessels.t2 Nor does the statutory pro- 
vision that every coastwise sea-going vessel shall, 
when under way, except on the high seas, be under 
control and direction of pilots licensed by the in- 
spector of steamboats*® apply to a foreign vessel.** 


State regulation. A canal regulation requiring all 
boats to be equipped with a rudder and a wheelsman 


QF. UE.) aes. St. 8u 4426, -as 
amended; USCA tit 46 § 404. 


[a] Vessel or craft included.—lIt 
has been held that a craft thirty- 
seven feet long, of eight feet beam, 
and three feet nine inches depth of 
hold, and having a small engine and 
boiler, must be inspected, such vessel 
differing but slightly from a ferry- 
boat or a yacht, and falling under 
“other small craft of like character.” 
Hartranft v. Du Pont, 118 U. S. 223, 
6 SCt 1188, 30 L. ed. 205. 


[b] Vessel or craft not included. 
—A small steam pleasure yacht, run 
occasionally by its owners for amuse- 
ment, has been held not to be a ves- 
sel navigating the public waters of 
the United States, within the meaning 
of the Steam Inspection Law. 'U. S. 
v. The Mollie, 26 F. Cas. No. 15,795, 
2 Woods 318. 


{c] Ferryboats.—The act of June 
8, 1864 [13 St. at L. 120], subjected 
to inspection under that act ferry- 
boats engaged in foreign and inter- 
state commerce. The Bright Star, 4 
F. Cas. No. 1,880, Woolw. 266. 


2s. Act Jan. 18, 1897 [29 U. S- St. 
at L. 489 c 61]; USCA tit 46 § 520. 


[a] Vessel less than fifteen tons. 
—The superstructure of an inclosed 
cabin on a gasoline boat, which cabin 
extends from the botton of the boat 
above the deck having windows in the 
superstructure, but which adds noth- 
ing to the carrying capacity of the 
boat, is not a “closed-in space Eiea hs 
available for cargo or stores or for 
the berthing or accommodation of 
passengers or crew,’ which under 
Rev. St. § 4153, is to be added to the 
space below deck in computing the 
vessel’s tonnage; and where without 
it the boat is not over fifteen tons 
burden, she is not subject to inspec- 
tion, etce., under the provisions of 
Rev. St. § 4426. The Messenger, 168 


Fed. 908, 94 CCA 312. See The Ben 
R, 134 Fed. 788 [aff on other grounds 
134 Fed. 784, 67 CCA 290] (boat less 
than fifteen tons). 


29. Act dans 13,7) 1897 [29 US St: 
at lL. 489 e@ 61]; USCA tit 46 § 520. 
[a] Steamboat not included.—The 


statute does not apply to steam ves- 
sels. Beck v. Johnson, 169 Fed. 154. 


30. Act May 28, 1908 [35 U.S. St. 
aoe 428 c 212 § 10]; USCA tit 46 § 


[a] “Seagoing barge.”—‘“In this 
connection we think it means a barge, 
which from its design and construc- 
tion with fair reason, in the light of 
all the history of ocean-going ves- 
sels, may be expected to encounter 
and ride out the ordinary perils of 
the sea, and which in fact does go to 
sea. If a vessel is not designed up- 
on such a plan or constructed of 
such materials or with such skill as 
to warrant a reasonable belief that 
she is staunch enough to venture up- 
on the high seas, the mere fact that 
by selecting smooth water and fair 
weather she ig able upon occasion to 
go there without mishap would not 
warrant the description of seagoing. 
But want of means of self-propulsion 
is not a conclusive test. She may 
still be seagoing if she is adapted to 
go by tow, and does so go upon the 
high seas.” Com. v. Breakwater Co., 
214 Mass. 10, 100 NE 1034, 10387. 


81. Los Angeles v. United Dredg- 
ing Co., 14 F. (2d) 364; Com. v. Break- 
water Co., 214 Mass. 10, 100 NE 1034. 


[a] Wlustration.—Steam dredges 
eapable of, and actually in practice, 
being towed to sea. Los Angeles v. 
United Dredging Co., 14 F. (2d) 364. 


32. Act May 28, 1908 [35 U.S. St. 
at I. 428 c@ 212 § 11]; “USCA tit 46 
§ 396. 


33. Com. v. Breakwater Co., 
Mass. 10, 100 NE 1034. 


[a] Equipment included.—Boiler 
used for loading and unloading cargo 
and for weighing anchor. Com. v. 
eager Co., 214 Mass. 10, 100 NE ~ 


34. Sturgeon, v. Port Burwell Fish 
Co, l2n Ont ln wb 4) 


35. The Annie Faxon, 75 Fed. 312, 
21 CCA 366; Posey v. Scoville, 10 
Fed. 140. 


36. The Joshua Leviness, 13 F. 
Cas. No: 7,549, 9 Ben. 339. 


37. The Bright Star, 4 F. Cas. No. 
1,880, Woolw. 266; The Farragut, 8 
F, Cas. No. 4,677, 6 Blatchf. 207. 


The Oconto, 18 F. Cas. No. 10,- 
5 Biss. 460 [aff 16. FY Cas: iNo: 

6 Biss. 243];, The Thomas 

23) HW. (Cas. Nos) 133930) 68 Bene 
42; U. S: v. The Seneca, 27 &. Cas. 
No. 16,251, 1 Biss. 371. See The Dan- 
tel) Bally 10 Walls Ge Sa) esos rom ies 
ed. 999 (where, however, the vessel in 
question was engaged in interstate 
commerce). 
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39. The Oyster Police Steamers, 
31 Fed. 763 [aff 35 Fed. 926]. 


40. Applicability of regulations to 
foreign passenger vessels see infra 
§ 876. 


41, ActsMarch, 45 Lotsa ls Sees: 
Stat 169) entib3:"§ stoi SCAR Git 
46 § 672. 

42. Canadian Pac. R. Co.'s Pet., 


278 Fed. 180. 


43. U.S. Rev. St. § 4401; USCA tit 
46 § 364. ‘i 


Exemption of coastwise vessels 
from necessity of taking state pilot 
see Pilots § 32. 

44. Canadian Pac. 
278 Fed. 180. 


Re (COusS Pet, 
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except such as are equipped to tow safely with two 
hawsers or use other suitable steering equipment 
does not require a wheelsman on a boat which does 
not have a wheel or tiller.*® 


[§ 33] 5. Appeal from, and Review of, Decisions 
of Inspectors.t® The courts have no authority to 
review findings of inspectors by appeal, or writ 
of error,4? or by certiorari.48 In the absence of 
any regulation governing the action of a supervis- 
ing inspector in the exercise of his power to review 
on his own motion, under the statute,*® a decision 
of a board of local inspectors, the supervising in- 
spector should follow, by analogy, the proceeding 
prescribed for appeals from decisions of the local 
board.°° 


[§ 34] F. Licensing and Discipline of Officers of 
Vessels.°1 Statutory provision has been made for 
the licensing of certain officers of vessels, by the 
board of local inspectors, after an examination as 
to character, experience, and habits,°? and a li- 
censed officer, before entering on his duties, must 
make oath before an inspector faithfully, honestly, 
and skillfully to perform his duties.** 


Suspension and revocation. Provision has been 
made for the suspension and revocation of licenses.°* 
Such statutory provisions haye been treated as penal, 
and, therefore, have been strictly construed in 
’ favor of the licensed officer concerned.®> Original 
jurisdiction in this regard is, under statute,°® vested 
solely in the board of local inspectors,®* and, since 
the jurisdiction of supervising inspectors and of 
the supervising inspector general is appellate and 
revisory only,°® an attempt by the supervising in- 
spector to exercise original jurisdiction in respect 
of suspension or revocation is ineffectual.°® The 
proceedings before the board of local inspectors 
must, in substance, conform to requirements as to 
notice and hearing,®°® and a mere general investi- 
gation in which no charges are preferred against the 
particular officer concerned is not a compliance with 
the statute,°4 and is not sufficient to authorize a 


45. In re O’Donnell, 34 F. (2d) 925 
[rev 22 F. (2d) 410]. 
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58. Fisher v. Alwen, supra. 65. 
Appeal and review in general see 66. 


[§§ 32-34 


suspension or revocation of a license.°? The su- 
pervising inspector by a review of the conclusion of 
the local board in such general investigation may 
not invest himself with authority to suspend or re- 
voke a license.*? In the case of a master who held 
a British board of trade certificate, it was held 
that a failure to give him an opportunity of mak- 
ing a defense, as required by a Canadian statute, 
rendered ineffective a suspension of such master’s 
certificate by the Canadian wreck commissioner’s 
court.6+ Where the board of trade has ordered a 
formal investigation under the English Merchant 
Shipping Act, and has been represented at the hear- 
ing, the view has been taken that it is the duty of 
the board to assist the court of investigation by 
taking a position as to what course should be taken 
in respect of the master’s certificate.®? 


Appeal or review.°® Appellate and revisory ju- 
risdiction in respect of decisions as to the suspen- 
sion or revocation of licenses of officers of vessels 
is vested in the supervising inspectors,®” and the 
supervising inspector general.°® While proceedings 
before the supervising inspectors in respect of the 
suspension or revocation of a license are more or 
less summary, and technical requirements should 
not be insisted on,®® there should, at least, be a 
substantial compliance with the governing law.’° 
The right of a stranger to the proceeding to ap- 
peal to the supervising inspector from a decision 
of the local inspectors granting a license has been 
denied,’ and the act of the supervising inspector 
who directs the revocation of a leense, in such an 
appeal by a stranger, is ineffective.*? In the ab- 
sence of any regulation governing the action of su- 
peryising inspectors in the exercise of their re- 
visory power over the local boards of inspection 
in respect of suspension or revocation of licenses, 
they should follow by analogy the practice pre- 
seribed for appeal from the local boards, and re- 
quire that the record of proceeding before the local 
board shall be certified by the supervising inspec- 
tor.“ Under the English Merchant Shipping Act 


The Carlisle, [1906] P. 301. 
Of acts of inspectors in gen- 


46. In respect of licensing or dis- 
ae of officers of vessels see infra 
4, 


47. Williams v. Potter, 
423,95 139' C@A, LT, 


48. Fredenberg v. Whitney, 240 
Fed. 819. 


49. Act June 10, 1918 [40 U. S. St. 
eae 602 c 95 § 2]; USCA tit 46 § 
432. 


50. Fisher v. Alwen, 290 Fed. 8. 


51. Idicensing of pilots see Pilots 
§§ 22-28. 


52. U.S. Rev. St. §§ 4438-4441, as 
amended; 'USCA tit 46 §§ 224, 226, 
228-230. 


53. U.S. Rev. St. § 4445; USCA tit 
46 § 231. 


54. U. S. Rev. St. §§ 4439-4441; 
USCA tit 46 §§ 226, 228, 229. 


223 Fed. 


55. Fredenberg v. Whitney, 240 
Fed. 819. 
56. U. S. Rev. St. § 4450; USCA 


tit 46 § 239. 
57. Fisher v. Alwen, 290 Fed. 8. 


infra notes 67-76. 
59. Fisher v. Alwen, 290 Fed. 8. 


_ [a] Thus, where the only proceed- 
ing before the local board of inspec- 
tors relating to the conduct of a li- 
censed master of a vessel was the in- 
vestigation of a collision between his 
vessel and another vessel, in which 
no charge was preferred against the 
master, and he was not found guilty 
of misconduct, the supervising in- 
spector had no authority to suspend 
the license of the master. Fisher v. 
Alwen, 290 Fed. 8 [aff 279 Fed. 164]. 


60. Fisher v. Alwen, 290 Fed. 8; 
Fredenberg v. Whitney, 240 Fed. 819; 
Joyce v. Bulger, 240 Fed. 817. 


[a] Thus the license of a mate 
may not be revoked without notice 
and a hearing. Fredenberg v. Whit- 
ney, 240 Fed. 819; Joyce v. Bulger, 
240 Fed. 817. 

61. Fisher v. Alwen, 290 Fed. 8. 

62. Fisher v. Alwen, supra. 

63. Fisher v. Alwen, supra. 


64 The Chelston, [1920] P. 400. 


eral see supra § 33. 


67. Fisher v. Alwen, 
[aff 279 Fed. 164]. 


68. Fisher v. Alwen, 290 Fed. 8 
69. Fisher v. Alwen, 290 Fed. 8 
8 
8 


290 Fed. 8 


70. Fisher v. Alwen, 290 Fed. 
71. Joyce v. Bulger, 240 Fed. 
72. Joyce v. Bulger, supra. 

73. Fisher v. Alwen, 290 Fed. 8. 


_ [a] Rule applied (1) in a proceed- 
ing for the suspension or revocation 
of the license of the master of a ves- 
sel. Fisher v. Alwen, 290 Fed. 8. (2) 
The requirement of Rey. St. § 
(Comp. St. § 8219), that the local 
board of inspectors report its decision 
in cases of refusal, suspension, or rev- 
ocation of licenses, and all testimony 
received by it in such proceeding, 
does not dispense with the necessity 
of requiring the record to be certified 
up, when the supervising inspector of 
his own motion undertakes to review 
proceedings of the local board in 
which the master was not suspended. 
Fisher v. Alwen, 290 Fed. 8 [aff 279 
Fed. 164]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 34-36] 


of 1906,** the right of a master to appeal to the 
divisional court from a decision of a court of for- 
mal investigation, which censured him but did not 
deal with his certificate after a hearing at which 
the master appeared, has been upheld.7> The board 
of trade cannot avoid the payment of the costs of an 
appeal on reversal by the divisional court of a de- 
cision of the court of investigation, suspending a 
master’s certificate, merely because at the close of 
the hearing before the court of investigation the 
board of trade did not ask for such suspension.7® 


[§ 35] G. Filing Manifest and Obtaining Clear- 
ance of Vessels.*7 Clearances have a history in the 
maritime law extending over hundreds of years.78 
A clearance is in effect a vessel’s passport,7® and 
it is granted to vessels sailing to a foreign port.%° 
The requirements as to how a clearance may be 
obtained, specified in the statute,*? should, of course, 
be complied with,’? including provisions as to mat- 
ters to be contained in the oaths of the master’? 
and of the shipper.** So, also, the collector is nei- 
ther bound®® nor authorized’* to grant ‘a clear- 
ance until a proper manifest is presented to him. 
The form of the clearance is prescribed in the 
applicable statute.87 A place fixed by longitude and 
latitude on the high seas, where vessels were to be 
met and provisioned, is not “port’’ within the stat- 
utory meaning of the statutory provisions as to 
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clearance.** While the circumstances may be such 
as to support a refusal of a clearance, even though 
the documents presented are regular on their face,°® 
where there has been a compliance with the stat- 
utory requirements, it is in general the duty of the 
collector to grant a clearance,®® and for a breach 
of duty in this regard he is liable for damages,?* 
notwithstanding he acted under instructions from 


the secretary of the treasury in refusing a clear- 
ance,°? 


In Australia it is the duty of the commonwealth, 
acting through the collector, to grant a clearance 
if satisfied that the law has been complied with,®® 
and for an arbitrary refusal the commonwealth may 
be liable to the shipowner for damages;®# but the 
comptroller general of customs is not liable to the 
shipowner for his refusal to grant a clearance.®® 
Under certain cireumstances, however, the com- 
monwealth may, under its war power, justify the 
refusal of a clearance and thus avoid liability,?® 
even as against a friendly alien.®? 


[§ 36] H. Port Wardens Appointed under State 
Statutes.°* Various state statutes have provided 
for the office of port warden,®® with certain duties 
as to the survey and sale of vessels and cargo;1 

. but the operative force of such statutes has sub- 


Term of office.—Under Pol. 


74. St. 6 Edw. VII c 48 § 66. ST eee oe den 246 U. S. 622, ie fa] ‘ 
} t 333, 62 L. ed. 927]. ode §§ 368, 369, the term of a new 
75. The Royal Star, [1928] P. 48. 87. U. S. Rev. St. § 4201; USCA incumbent of the _ office of port 
[a] Costs.—(1) The master was tie 46 § 96. 5 p : warden, created by Pol, Code § 2501, 
entitled to costs of a hearing to de- : commenced on the date of his ap- 
termine his right to appeal where the [a] Among other items the clear-|pointment or reappointment, and not 


board of trade took the position that 
he was not entitled to appeal. The 
Royal Star, [1928] P. 144. (2) Where 
the board of trade did not direct the 
original inquiry, and it appeared on 
the appeal merely in discharge of a 
public duty, it should not be ordered 
to pay the costs of the appeal. The 
Royal Star, supra. 


76. The Carlisle, [1906] P. 301. 


77. Penalty for departure without 
clearance see infra § 53. 


78. Hamburg-American. Steam 
Packet Co. v. U. S., 250 Fed. 747, 163 


CCA 79 [certiorari den 246 U.S. 622, 
33. SCt 333.62 L. ed. 927]. 
79, Hamburg-American Steam 


Packet Co. v. U. S., supra. 
Defined see Clearance 11 C. J. p 835. 


80. See U. S. Rev. St. § 4197; USCA 
tit 46 § 91. 


[a] “Foreign voyage,” within an 
early statute requiring the presenta- 
tion of certain documents and the 
execution of a bond before a clear- 
ance should be granted to any vessel, 
pound on a “foreign voyage,” did not 
include a whaling voyage. Taber vy. 
U. S., 23 F. Cas. No. 13,722, 1 Story 1. 


81... U. S. Rev. St. § 4197 et seq; 
USCA tit 46 § 91 et seq. 


82. Hamburg-American Steam 
Packet Co. v. U. S., 250 Fed. 747, 163 
CCA 79 [certiorari den 246 U. S. 622, 
38 SCt 333, 62 L. ed. 927]. 


82. Hamburg-American Steam 
Packet Co. v. U. S., supra. 
84. Hamburg-American Steam 


Packet Co. v. U. S., supra. 

85. Bas v. Steele, 2 F. Cas. No. 1.- 
088, 3 Wash. C. C. 381 (recognizing 
rule). 


86. Hamburg-American Steam 
Packet Co. y. U. S., 250 Fed. 747, 163 


ance contains the name of the master, 
of the vessel, and of the port ‘to which 
the vessel is going. Hamburg-Ameri- 
can Steam Packet Co. v. U. S., 250 
Fed. 747, 163 CCA 79 [certiorari den 
ote S. 622, 38 SCt 333, 62 L. ed. 
Ale 


88. Hamburg-American 
Packet Co. v. U: S., supra. 


89. Bas v. Steele, 2 F. Cas. No. 
1,088, 3 Wash. C. C. 381. 


90. Hendricks v. Gonzalez, 67 Fed. 
35d, V4 CCAS 659. 


Steam 


91. Hendricks v. Gonzalez, supra. 
92. Hendricks v. Gonzalez, supra. 
93. Zachariassen v. Com., 24 Austr. 


C. L. R. 166. 


fa] Fact that no formal applica- 
tion for clearance was made is im- 
material where there has been a re- 
fusal to entertain any application. 
Zachariassen vy. Com., 24 Austr. C. L. 
R. 166. 


“94. Blom v. Com., 24 Austr. C. L. 


R. 189; Zachariassen v. Com., 24 
AUSti  @arlinnkts (66. 


95. Zachariassen y. Com., supra. 


[a]. Notice.—In any event the 
comptroller general of customs is an 
“officer” within the meaning of Cus- 
toms Act (1901-1910) §§ 221, 225, and 
therefore notice must be given of an 
action to be brought against him. 
The Zachariassen v. Com., 24 Austr. 
CiPea AAG Gx 


96. The Zachariassen v..Com., su- 
pra. 

97. The Zachariassen v. Com., su- 
pra. 

98. Harbor masters and commis- 
sioners in general see Navigable Wa- 
ters § 48. 

99. See statutory provisions. 


on the termination of the preceding 
term, and extended for the full period 
of four years, notwithstanding Pol. 
Code § 1008a, declaring that, except 
in instances otherwise provided in the 
constitution, whenever a person shall 
be appointed by the governor by, and 
with the advice and consent of, the 
senate, to fill an office, and the ap- 
pointment is not made until after the 
expiration of the preceding term, the 
appointee holds office for the balance 
of the unexpired term, as provided by 
the law creating the office. Peo. v. 
Nickel, 9 Cal. A. 783, 100 P 1075. 


{b] Statute imposing criminal lia- 
bility for assumption of duties with- 
out due appointment has been given 
effect. Curtin v. Peo., 26 Hun 564 
[aff 89 N. Y. 621]. 


1. See statutory provisions. 


[a] Nonattendance at sales as af- 
fecting right to fees.—The board of 
port wardens of the port of New York 
cannot recover as for services ren- 
dered at public auction sales of con- 
demned vessels, ete., pursuant to L. 
(1857) c 405 § 5, where the board has 
attended no sales and has rendered no 
services. Neal v. Burling, 107 Misc. 
CL TIN YS) 90/2. 


[b] Repeal and nullification of 
statute.—The exclusive feature of L. 
(1857) ¢ 405 § 5, as to the attendance 
of one or more of the members of the 
board of port wardens of the port of 
New York at all public auctions of 
condemned vessels, etc., and as to the 
performance of services for which 
they should be paid by the auctioneer, 
was both nullified by court decisions 
and repealed in effect by L. (1886) ¢ 
594 § 1 subd 32. Neal v. Burling, 107 
Mise. 617, 177 NYS 902. 


[ec] Construction of early statute 
see ‘Dinkham v. Tapscott, 7 Noo. 
141. 
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stantially been narrowed? by decisions of the su- 
preme court in respect of the power of the states 
to interfere with interstate or foreign commerce.’ 


[§ 37] I. Operation of Vessels by Director Gen- 
eral of Railroads‘—1. In General. It has been held 
that the relation of the director general to a ves- 
sel taken over by him as part of the line of a rail- 
road system was in the nature of a charterer.° The 
owner of a vessel duly requisitioned by the director 
general had at least a reversionary interest in the 
vessel,® and this was a sufficient interest to induce 
the execution of a general average bond by the own- 
er as principal, or on his own behalf as against a 
claim that such owner executed the bond as agent 
for the director general.? A cargo owner could 
properly claim the benefits of a general average 
bond executed by the owner of the vessel so requi- 
sitioned to prevent process against such vessel, ex- 
ecuted at a time when it was at least doubtful 
whether process of arrest could properly issue 
against such vessel.® 


Separate systems. The carriers’ systems under 
the control of the director general were operated 
as separate systems,® including vessels which were 
connected with various railroad systems.?° 


[§ 38] 2. Interstate Commerce Regulations; 
Rates and Contracts. In respect of his operation 
‘of vessels as a common carrier, the director general 
was subject to the federal act to regulate com- 
merce'! and to all the rules and regulations of the 
interstate commerce commission,+? except in so far 
as there might be inconsistency with the Federal 
Control Act.1? A general manager in respect of 
particular waterways, appointed by the director gen- 
eral for the acquisition and operation of equipment 
for use on waterways, as contemplated by the Fed- 
eral Control Act, was authorized to enter into a 
special contract for the carriage of goods in respect 
of which there was no established tariff of rates.14 


[§ 39] 3. Suits or Actions.t° The right to pros- 
ecute a suit in admiralty against the director gen- 


2. See Neal v. Burling, 107 Misc. 
617, 177 NYS 902. 


3. See Commerce §§ 64, 165. 


States. 


Fed. 502; 
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16. Hines v. Sangstad SS. Co., 266 23. 
Dampskibs Actieselskabet 
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eral in respect of the use and operation of vessels 
or other property taken over as part of a railroad 
system was recognized or upheld,!® but the director 
general could be held liable in respect of vessels 
taken over only to the extent, and under the con- 
ditions, preseribed by applicable statutes and or- 
ders duly issued under such statutes.17 Suit could 
be maintained in a proper case, even though the 
property of the railroad company was not at the 
time of the alleged wrong being used for common 
carrier purposes.1® So the director general or the 
agent designated by the president was lable to a 
suit for a maritime tort, resulting in injury to the 
vessel of a third person, of a vessel taken over in 
connection with the carrier’s railroad system,’®? even 
though the service which was being performed by 
such vessel at the time of the commission of the 
tort was not that of a common ecarrier.?° The di- 
rector general could not, however, be held lable 
in tort to the carrier as owner of a vessel taken 
over under the statute, for the loss of such vessel,?? 
and settlement with the government on the part of 
such owner, for the loss of the vessel, did not dis- 
charge the owner of another vessel jointly lable for 
the loss.22 It was held that the provision of the 
statute, applicable to property of carriers taken over 
by the government, that no process mesne or final 
should be levied on any property under federal con- 
trol,?* prevented a proceeding in rem against a 
vessel operated by the director general;?* but the 
contrary view was also taken,?° and it was held that, 
where the carrier had itself invoked the jurisdiction 
of the court by filing an original libel, it could be 
required to furnish security in respect of a eross 
libel filed against a vessel owned by such carrier 
but operated by the director general.?°® 


Separate systems. The rule that each railroad 
system, including the vessels which were part of 
such system, was to be treated as a separate enti- 
ty*? applied in respect of liability for a maritime 
tort.25 So the director general in court as defend- 
ant in connection with the operation of a vessel tak- 


Pac: Co;;supra. 
Act March 21, 1918 [40 U. S. 


4. Right of director general to 
benefit of statute as to limitation of 
liability see infra § 1112. 


War-time control of carriers in 
general see Railroads §§ 76-95. 


5. The Virginia, 264 Fed. 986 [aff 
278 Fed. 877 (certiorari den 257 U. S. 
659, 42 SCt 185, 66 L. ed. 421) ]. 


6. Mather vy. Clyde SS. Co., 37 F. 
(2d) 49. 
7. Mather v. Clyde SS. Co., supra. 
8. Mather v. Clyde SS. Co., supra. 
9. See Railroads § 88. 


10. Davis v. Donovan, 265 U. S. 
257, 44 SCt 513, 68-L.-ed. 1008. 


11. Payne v. Zimmern, 207 Ala. 
155, 92 S 433. 


12. Payne v. Zimmern, supra. 
13. Payne v. Zimmern, supra. 
14. Payne v. Zimmern, supra. 


15. Liability in respect of opera- 
tion of vessels by United States or 
governmental agency see United 


= 


Sangstad v. Hustis, 257 Fed. 862. 


17. . Davis v. Donovan, 265 U. +S. 
257, 44 SCt 518, 68 L. ed. 1008. Com- 
pare O’Brien v. Director Gen. of Rail- 
roads, 287 Fed. 543 [rev sub nom. The 
Headlight, 300 Fed. 84]. 


18. Hines v. Sangstad SS. Co., 266 
Fed. 502. 


19. New Jersey Shipbuilding, etc., 
Co. v. Davis£ll EF: (2a) 9945 "See mhe 
Fred. 3B, Dalzell, Ir eB) (lar 259 
(where a tug operated by the director 
general was held liable for a mari- 
time tort). 


20. New Jersey Shipbuilding, etc., 
Co. v. Davis, 11 F. (2d) 994; Robitzek 
v. Davis, 296 Fed. 107. 


[a] Rule applied where the tort 
was committed while the vessel li- 
able was engaged in a towing service. 
New Jersey Shipbuilding, ete., Co. v. 
Davis, 11 F. (2d) 994. 


21. Standard Oil Co. v. Southern 
Pac. Co. 265 U.S. .569, 44 SCe 458068 
L. ed. 1184. 


22. Standard Oil Co. v. Southern 


St. at L. 456 c 25 § 10]. 


24. The City of Philadelphia, 263 
Fed. 234. 


25. The Catawissa, 257 Fed. 863. 


[a] Substitution of director gen- 
eral.—In a suit in rem in admiralty 
against a vessel owned by a railroad 
company under federal control, the 
court refused to substitute the direc- 
tor general where a substitution was 
asked by the carrier and by the di- 
rector general. The Catawissa, 257 
Fed. 863. 


26. The Catawissa, supra. 
27. See supra § 37. 


28. The Fred. B. Dalzell, Jr., 1 F. 
(2d) 259. See New Jersey Shipbuild- 
ing, ete, Coc vw Davis, 290 med wei 
(where the director general, sued as 
agent of one railroad system, was 
permitted to file a petition under Ad- 
miralty Rule 56 against himself as 
third party, as agent for another rail- 
road system, insisting that he com- 
mitted the tort in question as agent 
of such other system). Compare 
Globe, ete., F. Ins; Co. v. Hines, 273 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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en over as part of the system of one railroad could 
not be held liable for a tort committed in the op- 
eration of another vessel as part of another rail- 
road system.” 


After a vessel had been returned to the carrier by 
the government the right to proceed in rem against 
such vessel has been upheld where the claim was 
one for which the government was not responsible,?° 
notwithstanding the provision of the Transportation 
Act of 1920, under which carriers’ property was 
returned by the government,®! that no execution or 
process shall be levied on the property of any car- 
rier where the cause of action grew out of the pos- 
session, use, control, or operation of any railroad or 
system of transportation by the president, under 
federal control.*? 


Service of process. Service on an agent of the 
director general of railroads, then operating the 
vessel involved in the action, was not a service on 
the business agent of the company which was the 
owner of the vessel so as to be effective against such 
company within the meaning of a state statute 
providing for service on a corporation by service 
on its business agent,?* even though the person on 
whom service was attempted had, before the taking 
over of the vessel by the government, been an agent 
of the owner.*+4 


[§ 40] J. Status, Powers, and Duties of Shipping 
Board.*® The shipping board is a governmental 
agency.°® As in the case of an agent of the United 
States generally,’ the government is not bound by 
any declaration or act of the shipping board, unless 
such board acted within the scope of its authority ;?8 
and a person who deals with the board or with 
any of its employees is bound to take notice of the 
extent of the authority conferred by law on the 
board or on any of its employees.*® The Merchant 


SHIPPING 
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Marine Act of 1920 authorizes the shipping board 
to operate such vessels as cannot be sold,*® even 
though such vessels were formerly operated by the 
Emergency Fleet Corporation.44 The transfer to 
the board by statute, of vessels acquired by the 
United States under certain emergency shipping stat- 
utes,** did not divest the title of the United States.4? 


Delegation of authority and payment of commis- 
sions for sale of vessels. In the absence of stat- 
utory authorization the board cannot delegate its 
authority.*4 Thus, under the Shipping Act of 1916,4° 
in respect of the sale of vessels, it had no power 
to delegate its authority to private persons,*® or 
to make effective agreements to pay commissions to 
such persons for sales.#* 


[§ 41] K. Penalties and Forfeitures for Viola- 
tions of Regulations**'—1. In General. The statu- 
tory provision that in order for enrollment the ves- 
sel shall possess the same qualifications, and the 
same requisites, in all respects, shall be compled 
with, as are necessary for registering vessels*? does 
not make applicable to enrolled vessels the same 
penalties and forfeitures as are provided for by the 
registration laws.°° While a forfeiture statute of 
the type here considered is to be given a reasonable 
construction,®+ it is not to be given the harsher of 
two equally reasonable constructions,®? and a doubt 
as to whether a forfeiture statute applies to the 
particular facts under consideration has been re- 
solved against the United States.°? So it has been 
held that a statute imposing a penalty in respect of 
a vessel should be strictly construed against the 
United States.># 


Innocence of owner. The innocence, or want of 
knowledge oy a violation of law, on the part of the 
owner of a vessel is, in general, no defense to for- 


Fed. 774 [certiorari den 257 U. S. 643 33. Wood v. Clyde SS. Co., 257 | 863. 

mem, 42 SCt 54 mem, 66 L. ed. 413] Fed. 879. AZ Tien Gold waters snradmecn 
mem] (holding that the director gen- e 2 

eral operating a specific railroad Employees as agents of director 44, Underwood v. U. S., 62 Ct. Cl. 
could not recover in admiralty for in-|%eneral in general see Railroads § | 378, 

juries to a barge owned by one rail- (7, 45. 


road company and operated by him, 
occasioned by the negligence of an- 
other barge owned by a different com- 
pany and also operated by him, and 
that insurer of the injured barge was 
not subrogated to any right to recov- 
er against the barge inflicting the in- 
jury). 


[a] Determination of liability as 
between tug operated by director gen- 
eral and vessel owned by United 
States.—On libels for collision of 
a steamship owned by the United 
States with a tow in charge of tugs 
operated by the director general of 
railroads, the court must determine 
the respective liability of the steam- 
ship and the tugs, although liabil- 
ity of either meant payment by the 
United States. The Fred. B. Dal- 


Zelk dirs. LH. (2a) (259. 
29. Davis v. Donovan, 265 U. S. 
25d sete 513,868) ly ed 1008. 


30. The Arizona, 267 Fed. 598. 


Actions after return of property 
of railroad in general see Railroads 
Leia I 


Salvage claim see Salvage § 87. 


Sr Actemepr. 28) 19207 [4l U.S: 
St. at L. 462 c 91 § 206 (g)]; USCA 
titAgrs 14 (es): : 


32. The Arizona, 267 Fed. 598. 


Service of process where property 
of carrier under federal control in 
general see Railroads § 83. 


34. Wood v. Clyde 
Fed. 879. 

35. Formalities as to transfer of 
vessels see infra §§ 107, 141-148. 

Liability in respect of operation of 
vessels by United States or gov- 
ernmental agency see United States. 


Act. Sept. Ws eee [39° UaSHSt 


at L. 7380 ¢ 451 § 7 


46. Underwood v. U. S., supra. 
SSG. nb 47. Underwood v. U. S., supra. 
48. For violation of: 


Customs laws see Customs Duties §§ 
32 65 


Embargo act see War [40 Cyc 311}. 


Liquor 


laws see Intoxicating Liquors 


§§ 363, 364. 


26. Underwood v. U. S., 62 Ct.| Particular shipping regulations as to 
CES TS. carriage of passengers see infra §§ 
87. See United States [39 . Cyc 888-897. 
706]. _49. U. S. Rev. St. § 4312; USCA 
38. Underwood v. U. S., supra. a ae naw Sail Ce 
e ohawk, all. 5 SS 
39. Underwood v. U. S., supra. AX hash GR DUNS Jstsave ahh ane 
405) Act June, 5, 919.20) [415 U.S. (Casi No, 63378). 1 Haske 100% “he ww 
St. at L. 991 c 250 § 7]; USCA tit] Friends, 24 F. Cas. No. 14,289, 1 Gall. 


46 § 866. 118; U.S. v. Forrester, 25 EF. Cas. No. 
[a] Resolution taking over opera- 15,132, Newb. tees 81. 
tion.—A resolution of the board, 51. The Fredricka Schepp, 195 Fed. 
dated Oct. 16, 1928, has been Cone 623. 
strued as providing for operation o ae ee 
certain vescels by the board. Lem- 52. The Fredricka ScneDE, Supra. 
beck v. U. S. Shipping Bd. Emergency 53. The Scandanavia II, 258 Fed. 
Fleet Corp., 9 F. (2d) 558. 144. 
41. Lembeck v. U. S. Shipping Bd. 54 The Africa Prince, 212 Fed. 
Emergency Fleet Corp., supra. 552. 


1920 [41 U.S. St. 
USCA tit 46 § 


42. Act June 5, 
at &, 990 @ 250 § 4); 


Construction of penal statutes in 
general see Statutes [37 Cyc 1183]. 


46 [58 C.J.] 


feiture in rem incurred under the navigation laws.°° 


Effect of illegal seizure. The fact that the orig- 
inal seizure of the vessel proceeded against was il- 
legal does not affect the government’s right to claim 
a forfeiture where it subsequently adopted the sei- 
zure.°°® 

[§ 42] 2. Particular Grounds for Penalty or For- 
feiture—a. Change of, or Deception as to, Name. 
The statutory provision for forfeiture because of a 
change in the name of a vessel or because of de- 
ception, or attempt to deceive, in respect of the 
name,** does not apply to the registration of a new 
vessel in a different name from the name borne by 
an older vessel, although timber from the older 
vessel was used in the construction of the new ves- 
sel, where all such timber was taken up, refitted, and 
Tesetae 
a vessel formerly licensed under the law of the Unit- 
ed States, under admiralty process in a foreign court, 
does not render the vessel subject to forfeiture in a 
proceeding by the United States.°°® 


[§ 43] b. Violation of Provisions as to Inspection 
and Personnel. The statutory provision for penalties 
against the owner, if any vessel propelled in whole 
or in part by steam shall be navigated in violation 
of statutory provisions in respect of inspection and 
related matters,®°® does not apply to vessels pro- 
pelled by gas, fluid, naphtha, or electric motors, al- 
though such vessels are, by statute,®°* subject to pro- 
visions requiring inspection and licensed engineers 
and pilots.*? So, also, it has been held that there 
is no lability under the above statute imposing pen- 


55. The Pilot, 43 F. (2d) 491; The 
Mineola, 16 F. (2d) 844; The Esther 
M. Rendle, 7 F. (2d) 545 [rev 5 F. (2d) 59. 
1007]. . 


56. The Sea Hawk, 45 F. (2d) 437; 
The Conejo, 16 F. (2d) 264; The Un- 
derwriter, 13 F. (2d) 433 [rev 6 F. 
(2d) 937 and aff on other grounds sub 
nom. Maul v. U. S., 274 U. S. 501, 47 
SO iso ies 6d, Lite Phe Rosalie 
M., 12 F. (2d) 970. 


vessel. U.S. 


[a] 
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A change of name made after the sale of _ 


Prior to amendment of 1913, 
Rev. St. § 4499, as amended, was con- 
strued as rendering the owner liable 66. 


[$§ 4146 


alties in respect of noninspection where the vessel 
in question was navigated without inspection in con- 
nection with construction, while such vessel was 1n 
an unfinished state.** The owner of a vessel was 
not liable for the penalty for noninspection where, 
when the term covered by an inspection expired, she 
was in the hands of the federal government under 
military impressment.** Early state statutes as to 
penalties for failure to employ an engineer holding 
a certificate of competency have been construed and 
apphed.*® 


[§ 44] c. Failure To Deposit Register with Con- 
sul. For failure to deposit the ship’s register with 
the consul or vice consul on arrival in a foreign 
port,®* the master is liable for a penalty.®* 


[§ 45] d. Failure To Surrender Temporary Reg- 
istry or Enrollment. The statutes, in some instances, 
provide penalties for failure to deliver up and sur- 
render a temporary register or enrollment.*® 


[§ 46] e. Failure To Give Up Enrollment and 
License before Proceeding on Foreign Voyage. For- 
feiture has been provided for proceeding on a for- 
eign voyage without giving up the vessel’s enrollment 
and license, and without being registered;®® and 
under this statute the vessel may be lable, although 
the enrollment and license have been surrendered, 
if she has not been registered.*° It has been laid 
down in general terms that a “foreign voyage” with- 
in the statute is one involving the departure from 
the United States for a foreign port with an inten- 
tion there to engage in trade,‘4 and that it does 
not inelude a voyage of a fishing vessel to a foreign 


v. The Grace Meade, 25/[the boat actually run without a li- 
F. Cas. No. 15,243, 2 Hughes 83. 
The Chiquita, 19 F. 
[rev 18 F. (2d) 678]. 


60. U.S. Rev. St. (1878) § 4499, as 
amended; USCA tit 46 § 497. 


censed engineer on board employed to 
manage the engine. Leonard v. Board 
of Engineers, 10 Ala. 52. 


[c] Vessel without passengers or 
freight was not subject to the pen- 
alty under the statute in question. 
Board of Steamboat Engineers vy. Mil- 
ler, *9) Ala, “Sit. 


Necessity for deposit in gen- 


(2d) 417 


Bia Us, Sa RCV. St. e§" 4179" 
tit 46 § 50. 

[a] “The object of that statute is 
plainly to mark and preserve the 
identity of any named vessel. As 
long as the vessel is the same the 
name must be the same_ unless 
changed pursuant to other . . . stat- 
ates OU. Ow Vee Blaire 190) Meds 72, 
375. 


58. U.S. v. The Grace Meade, 25 
F. Cas. No. 15,243, 2 Hughes 83. 


[a] Distinction between rebuilt 
vessel and vessel built anew.—As 
public policy is against changing the 
names of vessels, courts of admiralty 
will go far in ruling that rebuilt ves- 
sels are in law identical with those 
from the material of which they are 
built, and requiring them to be regis- 
tered in the same name. Where any 
substantial portion of the frame or 
skeleton of an old vessel is built up- 
on and preserved intact in construct- 
ing the new, the courts lean toward 
holding the vessel to be the same in 
law; but, where no such part of the 
frame or skeleton is left intact, but 
each timber of the old vessel is first 
dislocated before being used in the 
new, in such case the vessel is a new 
one, and may bear a new name, al- 
though having the model of the old 


USCA 


for a penalty for a violation of Rev. 
St. § 4463 in failing to have a licensed 
mate aboard. U. S. v. Independent 
Packet Co., 226 Fed. 721, 141 CCA 477, 
228 Fed. 673, 143 CCA 195. 


61. See supra § 32. 


62. The Ben R., 134 Fed. 784, 67 
CCA 290. 


63. The Joshua Leviness, 
Cas. No. 7,549, 9 Ben. 339. 


64. U.S. v. Moore, 26 F. Cas. No. 
15,801, 2 Bond 34. ; 


65. See cases infra this note. 


[a] Who liable.—(1) The penalty 
was incurred by the captain or owner 
of the boat, under the statute under 
consideration, and whoever was in 
command of the boat when the law 
was violated was liable as captain. 
Leonard v. Bd. of Engineers, 10 Ala. 
52. (2) Captain was subject to the 
penalty, although the services of the 
engineer may have been engaged by a 
different person as owner of the boat. 
Walker v. Board of Steamboat En- 
gineers, 14 Ala. 228. 


[b] Completion of voyage unnec- 
essary.—It was not necessary, to in- 
cur a forfeiture under the statute in 
question, that the meditated voyage 
should be actually performed. It was 
sufficient if it was commenced, and 


bi ee 


eral see infra § 13. 


67, WS. Rev. St. Cis7s ie sus 0. 
USCA tit 46 § 355. 


What constitutes “arrival” and 
“foreign port” see supra § 13. 
68.7.U. (S> Reve St 8. 4160-5 USC 


tit 46° "S0 305 UE Se Ren ste Gra oor 
USCA tit 46 § 265. 


“Arrival” within meaning of such 
a statute see supra § 20. 


69. U. S. Rev. St. (1878) § 4337; 
USCA tit 46 § 278. 


[a] Statute given effect.—U. S. v. 
Hawke, 26 F. Cas. No. 15,331, Bee 34. 


[b] Basis for seizure by customs 
officers.—Liability of a vessel for un- 
lawfully proceeding on a foreign voy- 
age and engaging in trade without a 
license was the basis for seizure by 
customs officers under Rev. St. § 3072 
[USCA tit 19 § 506], authorizing 
seizure of any vessel “‘liable to seizure 
by virtue of any law respecting the 
revenue.” Maul v. U. S., 274 UL)S3 
501, 47 (SCt 735972 Lised.. 17 deaasens 
F. (2d) 433 (rev 6 F. (2d) 937)]. 


70. The Friendship, 9 F. Cas. No. 
5,124, 1 Gall. 45. 


71. The Three Brothers, 23 F. Cas. 
No. 14,009, 1 Gall. 142. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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port on waters within the usual voyage of vessels 
licensed for the fisheries.72_ The forfeiture does not 
attach until the vessel has left port with intent to 
proceed on a foreign voyage,** and, when there was 
an intention to stop at an intermediate port in the 
United States before the actual foreign part of 
the voyage was commenced, it was held that there 
was no ground for forfeiture under the statute in 
question.‘* Although there is contrary authority,7® 
the destination to constitute a foreign voyage may, 
it has been held, be any point on the high seas,7® but 
it must be outside of the territorial jurisdiction of 
the United States.77 Further, it is not necessary 
that the vessel shall have performed a foreign voy- 
age and returned to the United States.78 The pro- 
vision of the above statute, permitting the forfeiture 
of merchandise “imported” in the vessel in question, 
does not include, and therefore does not, it has been 
held, authorize the forfeiture of, liquor seized on 
board the vessel on the high seas.7° 


[§ 47] f. Wrongful Procurement or Use of Reg- 
ister, Enrollment, License, or Number. Provision 
has been made for the forfeiture of a vessel or its 


7a. Laber Vv.) U.S:, 23° B. Cas. No. 81. 
13,722, 1 Story 1; The Three Brothers, 
23 F. Cas. No. 14,009, 1 Gall. 142. [a] 


[a] Thus a vessel sailing under a 
fishing license may touch at a foreign 
port and procure supplies without in- 
curring forfeiture under this act. 
The Ocean Spray, 18 F. Cas. No. 10,412, 
4 Sawy. 105; The Willie G., 30 F. Cas. 
No. 17,762, 1 Hask. 253. 


73. The Friendship, 9 F. Cas. No. 
palo taGall»45> “The Julia, 14°F: 
Case Nov 7,573, 1 Galli 43° 

74, The Pilot, 36 F. (2d) 250. 

75. The Esther M. Rendle, 7 F. [b] 
(2a) 545 [rev on other grounds 5 F. 
(2a) 1007]. 


illegal 
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See statute supra note 80; and 
case infra this note. 


Amount.—The penalty given 
by U.S. Rev. St. § 4143, in relation to 
false swearing by the owner of a ves- [a] 
sel in an oath taken by him to obtain 
the registry of the vessel, is equal in 
amount to the value of the vessel at 
the time of the commission of the 
act which 
feiture; and the amount of such pen- 
alty is not affected by any subsequent 
change in the value of such vessel, or 
by its loss or destruction. 
Hamilton, 26 F. Cas. No. 15,289. 


Defenses.—In an action by the 
United States to recover the penalty 
imposed for making a false oath to 
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value for knowingly making a false oath to obtain 
registration,*® which statute provides in the alterna- 
tive for the forfeiture of the value of the vessel in- 
volved.*! It has been held that the statute does 
not apply to an oath containing allegations as to 
ownership based on legal title, although the beneficial 
ownership was in another.82 So, also, the statute 
does not apply to an oath for the enrollment of a 
vessel.** Forfeiture has also been provided for 
knowingly and fraudulently obtaining** or using®® 
a certificate of registry, enrollment, or other record 
or document granted in lieu thereof, for any vessel 
not entitled to the benefit thereof. The number ' 
allotted to a vessel is a “record or document” granted 
in leu of a certificate of registry, enrollment, or 
license, within the meaning of the statute regarding 
forfeiture for fraudulent obtaining or use.’* Be- 
cause of the highly penal character of the statute as 
to fraudulently obtaining a certificate of register, 
enrollment, or leense, a doubt as to whether the 
statute was applicable to the particular facts under 
consideration has been resolved against the United 
States.5* In England the statutory provision for 


6,824, 1 Hask, 192. 


85. U. S. Rev. St. § 4189; 
tit 46 § 60. 


USCA 


Statute was given effect where 
the registration of a British vessel 
had fraudulently been obtained on the 
ground that she has been wrecked 
within waters of the United States 
the for-|and that repairs equalled three 
fourths of the cost of the vessel when 
repaired. The Monte Cristo, 17 F. 
Cas. No. 9,719, 6 Ben. 148. 


[b] Earlier statute (Act Dec. 381,. 
1792911 U.TSeS tila tel 298he el $27) 
(1) did not apply to the ordinary cer- 
tificate of enrollment. The Mohawk, 
3 Wall. (CUt Sa) 666,185. ed 67s iO): 


causes 


We Sh we 


[a] Towing lighter.—A tug did 
not proceed “on a foreign voyage” by 
towing a lighter from port to a vessel 
hovering at sea, from which the light- 
er was laden with liquor, and then 
towing her back to port. The Esther 
M. Rendle, 7 F. (2d) 545 [rev on oth- 
er grounds 5 F. (2d) 1007]. 


76. The Alex Clark, 294 Fed. 904, 
905. 

[a] Voyage to victual foreign ves- 
sel on the high seas was held to be 
within the statute. The Alex Clark, 
294 Fed. 904. 

77. The Lark, 14 F. Cas. No. 8,090, 
1 Gall. 55. 


78. The Friendship, 9 F. Cas. No. 
5,124, 1 Gall. 45. 


79. U.S. v. 1,197 Sacks of Intoxi- 
eating Liquors, 38 F. (2d) 822. 


80. U. S. Rev. St. § 4143; USCA 
tit 46 § 21. And see Peterson v. U.S., 
19 Gas: No. 11,036, 2 Wash. C. C. 
36 (where a question as to whether 
an alien was interested in a vessel 
at the time of registry was involved). 


[a] Falsity of extrajudicial oath 
no cause of forfeiture.—An oath made 
in accordance with Act Dec. 31, 1792 
Pim@Ersu St.at tu.) 289 ‘Cyl, $741. to pro- 
eure enrollment, was extrajudicial, 
and of no effect in respect of the ves- 
sels referred to in the act of April 25, 
1866, which directed the enrollment 
and license of certain vessels and 
which was mandatory in its terms; 
and no forfeiture could be directed be- 
cause of the falsity of such _ oath. 
The Acorn, 1 F. Cas. No. 29, 2 Abb. 


434, 


secure the registry of a vessel, aver- 
ments in an answer setting up that 
defendant was ignorant of the law, 
and, regarding the proceedings for 
the registry as purely formal, did not 
read the papers he signed, constitute 
no defense, and are properly stricken 
out on motion as immaterial and im- 
pertinent. Peacock v. U. S., 125, Fed. 
583, 60 CCA 389. 


82. U.S. v. Fideliter, 25 F. Cas. No. 
15,088. Contra The Fideliter, 8 F. 
Cas. No. 4,756, Deady 620 [rev on oth- 
er grounds 8 F. Cas. No. 4,755]. 


837 U.S. Vv. Sciota, 277m Cas. No. 
16,240. See The Two Friends, 24 F. 
Cas. No. 14,289, 1 Gall. 118 (where, 
however, the question was not de- 
cided). 

84 U. S. Rev. St. (1878) § 4189; 
USCA tit 46 § 60. 


[a] Registry to gain benefit of 
Alaskan Treaty with Russia.—For- 
feiture has been decreed where the 
fraud was committed in order to have 
a vessel become an American vessel 
pursuant to the treaty with Russia 
for the purchase of Alaska. The 
Fideliter, 8 F. Cas. No. 4,756, Deady 
620 [rev on other grounds 8 F. Cas No. 
4,755]; U.S. v. Fideliter, 25 F. Cas. 
No. 15,088. 


[b] Foreign vessel wrecked, re- 
built, and enrolled as new domestic 
vessel was liable to forfeiture, under 
U. S. Rev. St. (1878) § 4189, as fraud- 
ulently enrolled, although she might 
have been enrolled, under U. S. Rev. 
St. (1878) § 4136, as a foreign vessel 
wrecked in the United States and 
purchased and repaired by a_citizen. 
The Hud and Frank, 12 F. Cas. No. 


The statute did apply, however, to a 
vessel enrolled under the act of 1852, 
and employed on the northern fron- 
tier, the act of March 2, 1831, making 
the certificate of enrollment of ves- 
sels so employed equivalent to both 
registry and enrollment. The Mo- 
hawk, supra. (3) The statute ap- 
plied as well to vessels which had not 
been previously registered as to those 
to which registers had been previous- 
ly granted. The Neptune, 3 Wheat. 
(U. S.) 601, 4 L. ed. 469. (4) Statute 
applied where a registered vessel was 
transferred to an alien in a foreign 
port but used her American certificate 
of registry on her return voyage. The 
Margaret, 9 Wheat. (U. S.) 421, 6 L. 
ed. 125. 


Bae: Stephens v. U. S., 30 F. (2d) 
286. 


[a] Fraudulent use of number.— 
There was a fraudulent use of the 
number where a motor boat num- 
bered, but not registered, enrolled, or 
licensed, was enlarged from five tons 
to about eleven and a half net tons 
and then engaged in trade without ob- 


taining, or even applying for, a li- 
cense. Stephens v. U. S., 30 F. (2d) 
286. 


87. The Scandanavia II, 258 Fed. 
144, 


[a] Rule applied where there was 
a question as to whether the Shipping 
Act of 1916 prevented the issuance of 
a license for a vessel nct enrolled, 
owned by a corporation, more than a 
majority of the capital stock of which 
was owned by aliens, and hence as to 
whether there was fraud in procuring 
such license in the name of an em- 
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forfeiture, in the absence of the presentation of evi- 
dence that a registered vessel is entitled to be regis- 
tered as a “British ship,’’*® has been given effect.*® 


[§ 48] g. Prohibited Sale or Other Transfer of 
Vessel. Forfeiture has been provided for failure to 
make known the sale or transfer, by way of trust, 
confidence, or otherwise, of a registered vessel to a 
foreigner.’ It is not necessary that there should 
be a beneficial or bona fide sale in order to render 
the statute applicable.°! So a sale on credit, with 
a provision for reclamation of the property in case 
of nonpayment, is a sale within the meaning of 
the statute,®? as is a sale to a corporation existing 
under, and by virtue of, the laws of a foreign coun- 
try,°* especially if some of the stockholders are sub- 
jects of such foreign country.°* This statute does 
not apply, however, to the sale of an enrolled or 
licensed vessel;°° nor, it has been held, to a vessel 
originally enrolled under the statute applicable to 
vessels engaged in trade on the northern, northeast- 
ern, or northwestern frontiers of the United States,°® 
where she had lost her status as a licensed vessel 
by reason of her previous sale.** 


The saving clause of such statute, protecting from 
forfeiture the interest of a citizen of the United 
States who was ignorant of the sale or transfer to 
an alien, applies only to a part owner, and not to 
a sole owner.?® So, also, to entitle a person to the 
protection of this saving clause he must be a part 
owner at the time of the commission of the aet on 
which the forfeiture is founded.®® 


Sale of licensed vessel to alien. Forfeiture has 
been provided for the transfer of a licensed vessel 
to an alien,! whether or not there was a formal de- 
livery of the vessel to the transferee.? The statute 
apples to the sale of a licensed vessel,. although 


ployee of such _ corporation, The 
Scandanavia II, 258 Fed. 144. 99. 
88. Merchant Shipping Act of 1906 ie” OR St Tee, Sie 


§ 51. 
89. The Polzeath, [1916] P. 241. 


SHIPPING 


EF. Cas. No. 4,886, Blatchf. & H. 52. 10. 
The Florenzo, supra. 11. 


USCA tit 46° § 325. 
Ledley, 19 F. Cas. No. 11,096, 1 Wash. 


[§§ 47-49 


because of such sale the license is no longer in foree.* 
This statute does not apply, however, to the sale 
or transfer of an enrolled vessel which is not h- 
censed.4 So, it has been held, the statute does not 
apply to the sale of a vessel whose license has be- 
come void by reason of a previous sale so that she 
is no longer a licensed and enrolled vessel.° Under 
the statute the cargo found on board at the time 
of seizure is subject to forfeiture.® 


Failure to obtain approval of shipping board. The 
phrase “documented under the laws of the United 
States,” as used in the statutory provision for a 
forfeiture for selling a vessel “documented under 
the laws of the United States” to an alien without 
the approval of the shipping board,’ means “reg- 
istered, enrolled, or licensed under the laws of the 
United States.”* A vessel sold to the United States 
for use by the United States navy is not a “docu- 


‘mented vessel of the United States” within the mean- 


ing of such statute,® and it has been held that, where 
such vessel is sold to a citizen by the secretary of 
the navy, pursuant to statutory authority,’® a sub- 
sequent sale by such citizen alien without the con- 
sent of the shipping board does not render the ves- 
sel subject to forfeiture.t+ So, also, the statute re- 
quiring the approval of the shipping board does 
not apply so as to render subject to forfeiture, for 
failure to obtain such approval, a vessel sold to 
an alien under admiralty process in the court of 
a foreign country.” 


[§ 49] h. Unauthorized or Unlicensed Trade or 
Use—(1) In General. Forfeiture has been provided 
for employing a vessel in a trade other than that for 
which she is licensed.t® The applicability of this 
statute has been recognized or upheld in the case of 
a vessel licensed for the coastwise trade,1* for the 


U. S. Rev. St. § 1541. 
The Helori, 24 F. (2d) 710. 


(GUS TAD es AYCS 12. The Chiquita, 19 F. (2d) 417 
See Philips v.| [rev 18 F. (2d) 673]. 


US SUL ASs RevsSt. (Sis) mSeconiae 


[a] Statute was given effect (1) 
in the case of a vessel owned by a cor- 
poration whose principal place of 
business was not within his majesty’s 
dominions. The Polzeath, [1916]. P. 
241. (2) Motion for relief in fre- 
spect of British-owned shares was 
rejected. The Polzeath, supra. 


90. U. S. Rev. St. (1878) § 4172; 
USCA tit 46 § 41. ‘ 


91. The Margaret, 9 Wheat. (U. 
S.) 421, 6 L. ed. 125; The Maria, 16 F. 
Cas. No. 9,075, Deady 89. 

[a] Thus a colorable sale which 
was a fraud on the laws of a foreign 
country was treated as a ground for 
forfeiture. The Margaret, 9 Wheat. 
(WU. SS.) 427, 6 L. ed. 125: 


92. The Maria, 16 F. Cas. No. 9,075, 
Deady 89. 


93. The Maria, supra. 
94. The Maria, supra. 


95.) Uris: Vv. Sciota, 27 ks Cas* Nos 
16,240. 


96. Enrollment in general see 
supra § 14. 

97; “U: S: v. Seiota, supra. 

98. The Margaret, 9 Wheat. (U. 


S.) 421, 6 L. ed. 125; The Florenzo, 9 


OR C. 226 (where, however, the ques- 
tion of forfeiture was not involved); 
Perez v. Herranz, 7 Philippine 693. 


[a] Statute given effect.—U. S. v. 
Pie Hawke, 26 F. Cas. No. 15,331, Bee 


2. U.S. v. The Vermont, 28 F. Cas. 
No. 16,618a. 


3. The Two Friends, 24 F. Cas. No. 
14,289, 1 Gall. 118. 


4. Wilkes v. People’s F. Ins. Co., 
TOMIN,, Ye 18/43 


[a] Rule applied to a vessel en- 
rolled under the act of congress of 
1831 to regulate foreign and coasting 
trade on the northern, northeastern, 
and northwestern frontiers, but not 
licensed. Wilkes v. People’s F. Ins. 
Coy Ao: ING Yee ae 


5. U.S. v. Sciota, 27 F. Cas. No. 
16,240. 

6. The Two Friends, 24 F. Cas. No. 
14,289, 1 Gall. 118. 


Za, PACER JUMG Del 92 OMA Sanste 
Ce) 994 ¢ 250 § 9]; USCA tit 46 § 


8.7 “Ace Sumer 5,019 Sid OMe Site 
at L. 900 c 152 § 1]; USCA tit 46 § 
801; The Helori, 24 F. (2d) 710. 


9. The Helori, supra. 


USCA tit 46 § 325. 


[a] Object of law is to prevent 
vessels engaged in the coasting trade 
and _ fisheries from becoming the 
medium of the introduction of smug- 
gled goods, under the security and 
cover of their license. The Friend- 
ship, 9 F. Cas. No. 5,124, 1 Gall. 45; 


The -Ocean 'Spraya Lge Boe Cas eaNo: 
10,412, 4 Sawy. 105. 

14. See cases infra this note. 

[a] ITWlustrations.-(1) Vessel li- 


censed for coasting trade is liable to 
forfeiture for engaging in foreign 
trade. Le Bouef v. U. S., 30 B. (2a) 
394; The Lorraine Rita, 16 F. (2d) 
607. (2) Vessel licensed for the 
coastwise trade in taking contraband 
cargo from foreign ships at sea, with 
which she was proceeding toward the 
coast, was employed in a trade other 
than that for which she was licensed, 
and was subject to forfeiture. The 
Rosalie M., 4 F. (2d) 815 [aff 12 F, 
(Zas SOs aes) 
coastwise trade, found transporting a 
cargo of alcohol or liquor, was subject 
to forfeiture. The Lorraine Rita, 16 
EY (a) 6075 ine Underwriter, 13 F. 
(2d) 433 [rev 6 F. (2d) 937 and aff on 
other grounds sub nom. Maul v. U. 
S., 274 U.S. 501, 47'SCt 735, 71) Li ea: 
1171]; The Amriald, 6 F. (2a) 413. 


For later cases, developments and changes in the law see Annotations, same title and section number 


Vessel licensed for - 


§§ 49-51] 


fisheries,t® for party and work,!® and as a pleasure 
boat.‘* The forfeiture includes the cargo found on 
the forfeited vessel.18  Innocence!® or want of 
knowledge*® on the part of the owner is not a de- 
fense in a proceeding for forfeiture. Necessity for 
violation of the law, if ever a defense, must be ur- 
gent.*? The statute does not apply to a vessel which 
has surrendered her license and has subsequently 
been sold under admiralty process in the courts of 
a foreign country.?? The statute exempting the ear- 
go from forfeiture, where it belongs to persons other 
than the master, owner, or mariners on the vessel,” 
has no application where the duties have not been 
paid or secured,?* or where the owners of the cargo 
participated in the vessel’s unlawful trade.?° 


Special statute applicable to pleasure boat. In 
the case of a vessel licensed as a pleasure yacht, 
under the statute,?° forfeiture may be had where 
such yacht transports merchandise for pay.27 


Trading without enrollment or license. The stat- 
ute providing for forfeiture if certain vessels, not 
licensed or enrolled, have on board any article of 
foreign growth or manufacture, other than sea 
stores,?® apples only to vessels engaged in domestic 
trade,?® and does not apply to a vessel licensed for 
the fisheries.*° 


[§ 50] (2) What Constitutes “Trade.” “Trade,” 
as used in the above statute,*! providing for forfei- 
ture of a vessel employed in a trade other than that 


licensed for coastwise 23.) 2. 

tit 46 § 326. 
[a] Cargo 

feiture, 


(4) Vessel 
trade, which victualed a British ship 
on the high seas hovering off the port 
of New York to sell contraband spirits 
was employed in a trade other than 
that for which she was licensed. The 


Alex Clark, 294 Fed. 904. vessel, 
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F in the mackerel fishery.4! 


S. Rev. 


is not liable to for- 
where it did 
the master, owner, or a mariner of the 
and was not liable to duty. 
The Active v. U. S., 7 Cranch (U. S.) 


[58 C.J.] 49 
for which she is licensed, is equivalent to “oceupa- 
tion,” “employment,” or “business,’’®? or, decording 
to some cases, to “occupation,” “employment,” or 
“activity,”** for gain or profits <A single act of 
unauthorized or unlicensed trade may work a for- 
feiture under such statute,*® although the vessel con- 
tinues her licensed business,*® and the statute may 
apply even though the vessel is not exclusively em- 
ployed in the unauthorized trade.*7 The coasting 
trade,*® mackerel fisheries,*® and cod fisheries*® are 
each a “trade” within the meaning of the statute; 
and it has been held that a vessel licensed for the 
cod fishery is not authorized, by her license, to engage 
It seems, however, that 
a vessel licensed for the cod fishery is not subject 
to forfeiture for catching mackerel as a mere inci- 
dent and not as one of the main objects of her pur- 
suit.42 The statute exempts from liability to for- 
feiture vessels licensed for the mackerel fishery which 
engage in catching cod or any other fish.*% 


[§ 51] (8) Illegal or Prohibited Trade. The 
above statute,** providing for forfeiture for engag- 
ing in trade other than that for which licensed, ap- 
ples where a vessel, otherwise within the statute, 
is engaged in an illegal or prohibited trade,*® as in 
the case of a vessel licensed for the coastwise trade,*® 
or a vessel licensed for the fisheries.4* This rule 
has been applied or recognized in respect of vessels 
engaged in the violation of the federal prohibition 


7 


St. § 4878; USCA]EF. (2d) 842]. (8) .Fishinge vessel 
was not liable to forfeiture for carry- 
ing cargo, she having on board radio, 
lighting outfit, and other negligible 
itenmas, all weighing about’ three 
fourths of a ton and worth about 
eight hundred dollars. The Pilot, 36 
F. (2d) 250. 


not belong to 


15. See cases infra this note. 100, 3 L. ed. 282. X 

[a] Tlustration.—Vessel licensed] 24. Alksne v. U. S., 39 F. (2a) 62.| 35. The Ocean Bride, 18 F. Cas. 
for fishing trade, which transported a 25 Meio ety Uae aucere No. 10,404, 1 Hask. 331. 
cargo of merchandise, was subject to Pi es ak Loe f ’ 36. The Ocean Bride, supra 
forfeiture. The Active v. U. S., 7 26. U.S. Rev. St. § 424; USCA tit aes : 
Cranch (U. S.) 100, 3 L. ed. 282; The| 46 § 103; and Act Jan. 5, 1895 [28 U. 37. The Ocean Bride, supra. 
Mineola, 16 F. (2d) 844; The Bliza, 8|S. St. at L. 625 ec 24 § 4]; USCA tit 38. The Nymph, 18 F. ‘Cas. “No. 
F. Cas. No. 4,346, 2 Gall. 4; The Ocean | 46 § 107. 10,388, 1 Sumn. 516 laff 18 F. Cas. 
Bride, 18 F. Cas. No. 10,404, 1 Hask.| 97, The Rosemary, 23 F. (2d) 103;| No. 10,389, 1 Ware 259]. 


331; The Two Friends, 24 F. Cas. 


No. 14,289, 1 Gall. 118. reshoff, 6 F. 


The Conejo, 16 F. (2d) 264; 
(2d) 414. 


The Her- 39. The Nymph, supra. 


40. The Nymph, supra. 


41. Dine Nymph, supray GU. Sieve 
The Paryntha Davis, 27 FEF: Cas. No. 


16. See case infra this note. [a] Illustration.—Transportation 

[a] Ilustration.—Vessel licensed | of liquor for pay. The Rosemary, 23 
for “party and work” is forfeitable if, F. (2d) 103; The Conejo, 16 F. (2d) 
employed for the transportation of 264; The Herreshoff, 6 F. (2d) 414. 
freight. The K-3696, 36 F. (2d) 430. 28. U. S. Rev. St. (1878) § 4371; 

17. See cases infra this note. USCA tit 46 § 317. 

[a] Illustration.—Vessel licensed 29. U. S. v. The Margaret Yates, 


as a pleasure yacht, which engages in 
the business of transporting merchan- 
dise, is subject to forfeiture. The 
Daisy. I., 48 EF. (2d) 370; .The Rose- 
mary, 23 F. (2d) 108. 


VS Ue. Reve pty § 438i; 
tit 46 § 325. 

19. The Dante, 17 F. (2d) 804; The 
Pilot, 43 Fed. 491. 


20. The Dante, 17 F. (2d) 304; The 
Esther M. Rendle, 7 F. (2d) 545 [rev 
5 F. (2d) 1007]. 

[a] Owner who leased vessel to a 
person who employed her chairs} trade 
other than that for which she was li- 
censed cannot plead lack of knowledge 
as ground for resisting forfeiture. 
The Mineola, 16 F. (2d) 844. 


21. Alksne v. U. S., 39 F. (2d) 62. 


92. The Chiquita, 19 F. (2d) 417 
[rev 18 F. (2d) 673]. 
[58 C. J.—4] 


USCA 


264. Cas. No. 15,720, 22 Veta le63- 

30. The Eliza, 8 F. Cas. No. 4,346, 
2 Gall. 4. 

31. See supra § 49. 


32. The Nymph, 18° F. Cas. 
10,388, 1 Sumn. 516. 


33. The Rosemary, 23 F. (2d) 103. 

34.) The Nymph, 18H. Cas! No. 
10,388, 1 Sumn. 516. 

[a] Thus (1) carrying goods, not 
for hire, but as a neighborly or friend- 
ly act, is\)mot engagine ~iny trade” 
within the statute. The Swallow, 23 


No. 


F. Cas. No. 13,666, 1 Ware 13; The 
WailliomGonmo0m Ha CastNio. e917, 7O25 il 
Hask. 253. (2) Fact that a pleasure 


yacht was carrying for the crew a 
few stolen lobsters on a single occa- 
sion, without hire, did not constitute 
“trade’’ within the forfeiture statute. 
The Chiquita, 44 F. (2d) 302 [aff 41 


16,004, 3 Ware 159 [aff 27 F. Cas. No. 
16,003, 1 Cliff. 532). 


42. U.S. v. The Paryntha Davis, 
supra; U. S. v. The Reindeer, 27 F. 
Cas. ‘No. 16,145. 


43. U.S. Rev. St. § 4377; USCA tit 
46 § 325. 


44. See supra § 49. 
45. Alksne v. U. S., 39 F.(2d) 62; 
The Dante, 17 F.(2d) 304; The Es- 


ther M. Rendle, 13 F.(2d) 8389, 7 F. 


(2d) 545) lineveeb FS (C20) 00rd Seine 
Good Templar, 97 Fed. 651. 

46. Le _Bouef vw. Un Ss, 30) By Gd) 
894; The Dante, 17 F.(2d) 304; The 
Esther M. Rendel, 13 F.(2d) 839, 7 F. 
(2d) 545 [rev 5 F.(2d) 1007]; The 
Cherokee, 292 F'ed. 212; The Abby, 1 
EK. Gas, No; 14, 1 Masons 360: ‘The 


Eliza, 8 F. Cas. No. 4,346, 2 Gall. 4; 
The Julia, 14 F. Cas. No. 7,574, 1 Gall. 
233: The Resolution, 20 EF. Cas. No. 


11,709, 2 Gall. 47; U. S. v. The Mars, 
DEwHucOaS a INO. LD sUcoseLe Gallere ont 


47. The Pilot, 43 F. (2d) 491. 
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laws,!8 and it has been held that forfeiture may be 
had under the statute here under consideration and 
that the government is not obliged to proceed to 
forfeit under the National Prohibition Act;*® but 
there is authority to the contrary.°° 


[§ 52] i. Failure To Exhibit Enrollment or Li- 
cense.°! The statutory provision, imposing a pen- 
alty on the master of a vessel for failure to exhibit 
enrollment or license to a revenue officer when re- 
quired,®? does not apply where the vessel has not 
been enrolled or licensed.** 


[§ 53] j. Failure To File Manifest and Obtain 
Clearance. The statute imposing a penalty on the 
master or other person in charge of a vessel for 
failure to file a manifest and obtain a clearance®** 
does not apply, it seems, where the vessel does not 
carry cargo or exports.°® 


[§ 54] k. Importation of Goods on Other than 
Vessels of United States.°° Provision has been made 
for the forfeiture of vessels violating the statutory 
provision for importation of goods, wares, or mer- 
chandise in vessels of the United States or in vessels 
of the country of which such goods, wares, or mer- 
chandise are the growth, production, or manufac- 
ture, or from which such goods, wares, or merchan- 
dise can only be, or most usually are, first shipped 
for transportation,°* with the exemption of vessels 
of a foreign nation which does not maintain a similar 
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regulation against the United States,°® and of a 
vessel owned by citizens of the United States but 
not “a vessel of the United States.”*® Goods shipped 
from one to another port of the United States are 
not imported within the meaning of such a statute, 
although the vessel makes an intermediate stop at 
a foreign port, for passengers and freight.°° | The 
benefit of the exemption as to vessels of a foreign 
nation which does not maintain a similar regulation 
may not, of course, be claimed for a vessel which 
may not be regarded as a vessel of such a foreign 
nation.®+ ; 


[§ 55] 1. Violation of Rules of Navigation.°? The 
statutory provision, imposing a penalty on the vessel 
for a violation of regulations preventing collisions 
on certain inland waters,®* applies where the fault 
is solely that of the master,®°* even though, under the 
statute,®® the master is also lable for a penalty.°® 
This provision imposing a penalty on the vessel 
does not render the vessel liable where the regula- 
tion violated was one established by the board of 
supervising inspectors, authorized by statute.°7 


[§ 56] m. Failure To Obtain Bill of Health. In 
order to render the statutory provision for a penalty 
against a vessel clearing and sailing from a foreign 
port to a port of the United States without the re- 
quired bill of health®* applicable, there must actu- 
ally have been a clearance for a port of the United 
States. 


48. The Sea Hawk, 45 F.(2d) 437; 
The Pilot, 43 F.(2d) 491; Ford v. 
Kline, 42 F.(2d) 558; Alksne v. U. S., 
39 F.(2d) 62; Le Bouef v. U. S., 30 F. 
(2d) 394; The Dante, 17 F.(2d) 304; 
The Esther M. Rendle, 13 F.(2d) 839. 


[a] Transporting liquor between 
foreign ports.—(1) Forfeiture has 
been upheld where the vessel in ques- 
tion was engaged in transporting liq- 
uor between British ports, without 
registry under the British laws. 
Ford v. Kline, 42 F.(2d) 558. (2) 
The court remarked that, if owners de- 
sired to engage in the liquor business 
between foreign ports, they should 
have surrendered their American 
registry and registered under the for- 
eign law. Ford v. Kline, supra. (3) 
The fact that, under certain circum- 
stances, the vessel in question might, 
under her license, have transported 
liquor with lawful intent is imma- 
terial where it appears that unlawful 
intent was actually present. Alksne 
Ve. is.,.o0 be (2d) 62. . 


{b] Tug which tows lighter laden 
with intoxicating liquors is subject 
to forfeiture. The Esther M. Rendle, 
13 F.(2d) 839, 7 F.(2d) 545 [rev 5 F. 
(2d) 1007]. 


49. The Daisy T., 48 F.(2d) 370; 
The Pilot, 438 F. (2d) 491; Alksne v. 
U. S., 39 F.(2d) 62; The Dante, 17 F. 
aad) 304; The Cherokee, 292 Fed. 
212. 

[a] Statute not repealed in part.— 
The statute here under consideration 
was not repealed by the National 


Prohibition Act tit 2 § 26. The Mine- 


ola, 16 F.(2d) 844. 
50. The Sebastopol, 47 F. (2d) 336. 


51. . Forfeiture of vessel for viola- 
tion of customs laws see Customs 
Duties § 357. 

Dea Ui. Re Vs est. 
USCA tit 46 § 277. 


53.5 The, John sw: 


(1878) § 4336; 


Wiltsie, 18 F. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Cas. No. 7,358, 3 Ben. 251. 


54. U.S. Rev. St. § 4197; USCA tit 
46 § 91. 


55. The Pilot, 36 F. (2d) 250. 


56. Forfeiture for violation of 
customs law in general see Customs 
Duties § 357. 


Sie ACteOCta om Locomios Ue eosmsis 
ate D96 te 16 § ivi ti subs 2. as 
amended by Act March 4, 1915 [38 
US: Strate ager c wi dasedile Us ceae 
tit 19 $$°130; 137. 


{a] Term “country,” referring to 
foreign countries, used in an earlier 
and similar statute, was construed as 
including colonies. U.S. v. Recorder, 
27 F. Cas. No. 16,129, 1 Blatchf. 218: 


538, vAch Octes Lol sass iW SS. obe 
at L. 196 ¢ 16 § IV J subs 3]; USCA 
Lit) 9S) sds 


59. Acts March 4.51915 (3 3at) ess 


St. at L. 1193 c 171 § 1]; USCA tit 
108 Shiett. 
[a] Under earlier statute (1) a 


vessel owned by citizens, but not “a 
vessel of the United States’ was sub- 
ject to forfeiture. The Merritt, 17 
Wall. (U. S.) 582, 21 L. ed. 682 [aff 
AG) EY, CasliiNo. 9.2225 .2) Bisse oSdelen sce) 
Vessel held not to have lost her sta- 
tus as vessel of the United States see 
U. S. v. The Forrester, 25 F. Cas. No. 
15,132, Newb. Adm. 81. 


What is “vessel of United States” 
See supra § 6. 


60. U. S. v. The Forrester, 25 F. 
Cas. No. 15,182, Newb. Adm. 81. 


[a] Rule applied where goods 


were shipped from some to other. 


ports of the United States, on the 
Great Lakes or connecting waters, 
and the vessel stopped at a Canadian 
port. U.S. v. The Forrester, 25 F, 
Cas. No. 15,132, Newb. Adm. 81. 


61. The Merritt, 17 Wall. (U. S.) 
582, 21 L. ed. 682 [aff 16 F. Cas. No. 


9,222, 2 Biss. 381]. 


[a] Thus the vessel proceeded 
against was not shown to be a British 
ship, in a case in which it was claim- 
ed that neither the Kingdom of Great 
Britain nor Canada had adopted a 
similar regulation. The Merritt, 17 
Wall. (U. S.) 582,-21 i. ed. 682° [att 
16 F. Cas. No. 9,222, 2 Biss. 381]. 


62. Regulations to prevent colli- 
ou in general see Collision §§ 24—- 


63. Act June 7, 1897 [80 UsS; 
at L/103..¢)4°§8 :4]5 USCAItit S38. 159. 


[a] “The object of this statute 
was to prevent collisions, by punish- 
ing disobedience of the requirements 
of the act whenever it occurred and 
was discovered, without waiting for 
disaster to follow.” The Confidence, 
201 Fed. 340, 119 CCA 578, 580. 


St. 


64 The Confidence, supra. 

65. Act June 7, 1897 [380 U. S) St: 
tee 102, ¢ 4 § 3]; USCA, tit 33° § 

66. The Confidence, supra. 

67. The Geneva, 187 Fed. 115, 109 
CCAMS5, 

68. Act Nebr.) 15,1893 ML 7) WoaSe 


St...at) Te 7450 ¢) 124 °§ 12); WSCAMtiE 
42 § 82. 


69. The Squanto, 13 F.(2a) 548; 
The African Prince, 212 Fed. 552. 


[a] Clearance for intermediate 
ports outside United States (1) is 
not “clearing” within the penalty 
statute, even though the ultimate 
destination is the United States (The 
African Prince, 212 Fed. 552. But 
see The Dago, 61 Fed. 986, 10 CCA 224 
[where the vessel obtained a bill of 
health at an intermediate port at 
which she stopped]) (2) and the 
clearance roR Eee intermediate port 
is a mere pretense (The S 
F.(2d) 548), : eC a 


— 


§§ 57-60] 


[§ 57] 3. Lien for Penalty, When Forfeiture Oc- 
curs, and Rights of Third Persons.7° In the absence 
of statutory provision for a lien, a statute impos- 
ing a penalty against vessels or their owners for 
the violation of shipping regulations does not give 
the United States a lien therefor.1_ Where provi- 
sion for absolute forfeiture is provided for, ‘title 
dates from the time the act aimed at is committed,” 
and the forfeiture is not defeated by a subsequent 
sale to a bona fide purchaser.** On the other hand, 
if the forfeiture is alternative, property or its value, 
the title does not vest until the election is made;74 
meanwhile an innocent purchaser may acquire a title 
not subject to forfeiture by subsequent seizure.75 
In this connection, in construing forfeiture statutes 
which contain no alternative provision, it is gen- 
erally recognized or held that, where the statute 
uses the words “shall be forfeited” or the like, the 
forfeiture is absolute and takes effect at the time 
the act aimed at is committed.*® On the other hand, 
there is a conflict of authority where the words 
used are “shall be liable to forfeiture.”77 In some 
cases it has been held that in such ease forfeiture 
is not absolute,*® that the forfeiture dates from 
the seizure,‘® and that the rights of innocent pur- 
chasers for value prior to seizure are protected;%° 
but the contrary view has also been taken.’ Where 
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fasaO id] ea 
a decree forfeited a vessel for violation of the Na- 
tional Prohibition Act, although the libel was based 
on the statutory provisions for forfeiture for-em- 
ployment in a trade other than that for which the 
vessel was licensed,*? an innocent lienor is entitled 
to the rights reserved by the prohibition act.®? 


[§ 58] 4. Enforcement*¢—a. Who May Sue. 
Penalties incurred by a vessel for violation of the 
navigation rules applicable to certain inland wa- 
ters*® are recoverable by action brought by the 
United States, although the offense may have been 
committed on waters within a district having juris- 
diction to preseribe local rules.8* A suit against a 
master for failure to deposit the register of his ves- 
sel with the consul or vice consul of the United 
States in a foreign port’? should be brought in the 
name of the consul or vice consul for the benefit of 
the United States.8§ 


[§ 59] b. Time To Sue. A general statute pro- 
vides a five-year period from the time a penalty 
or forfeiture accrues, under the laws of the United 
States, within which a suit or a prosecution for a 
penalty must be brought.4® 


[§ 60] ¢. Pleading. General rules as to libels in 
admiralty®® apply in proceedings for forfeiture,®? 
or for penalties.°? The failure to allege the par-- 


70. Penalties for violation of reg-| 78-81. ceeding on a sone). OTe Re without 
ulations applicable to passenger + 1 qa: | Slving up enrollment or license held 
steamers see infra § 889. me ieete Teen ee ae sufficient. The Underwriter, 13 F. 

A ’ ® * *| (2d) 433 [rev on other grounds 6 F. 

71. The Ranier, 20 F. Cas. No. 11,-] 7,619, 6 Sawy. 106. 

Qn Wer 1 26 EF (2d) 937, and aff on other grounds 

565, Deady 438; ST pare a c 79. The Fredericka Schepp, 195]sub nom. Maul v. U. S., 274 U. S. 
Cas-,No.45,569," Newb, Adm, 269. Fed. 623. 501, 47 SCt 785, 71\L.ved, 1170120) 
72. The Florenzo, 9 F. Cas. No. 4,- 80. The Fredericka Schepp, supra: Libel in a proceeding to forfeit goods 


886, Blachf. & H. 52; The Mary Ce- 
leste, 16 F. Cas. No. 9,202, 2 Lowell 
354. 


[a] Judgment of forfeiture (1) is 
necessary to effectuate the title of 
the government (The Florenzo, 9 F. 
Cas. No. 4,886, Blatchf. & H. 52), (2) 
but, when declared, title dates back, 
by relation, to the time of commit- 
ting the prohibited act (The Florenzo, 
supra). 

73. The Mars, 8 Cranch (U. S.) 
417, 3 L. ed. 609; The Florenzo, 9 F. 
Cas. No. 4,886, Blatchf. & H. 52; The 
Maria, 16 F. Cas. No. 9,075, Deady 89; 
The Monte Christo, 17 F. Cas. No. 
9,719, 6 Ben. 148. 


74. U.S. v. Grundy, 3 Cranch (U. 
S.) 337, 2 L. ed. 459; The Fredericka 
Schepp, 195 Fed. 623; The Mary Ce- 
leste, 16 F. Cas. No. 9,202, 2 Lowell 
354; U. S. v. Hamilton, 26 F. Cas. 
No. 15,289. : 


75. Ingersoll v. Jackson, 14 Mass. 
109; The Mary Celeste, 16 F. Cas. 
No. 9,202, 2 Lowell 354; U. S. v. The 
Anthony Mangin, 24 F. Cas. No. 14,- 
461, 2 Pet. Adm. 452. 

76. The Mars, 8 Cranch (U. S.) 
AGS ela eds + 609,'— Dhe Fredericka 
Schepp, 195 Fed. 623; The Florenzo, 
9 F, Cas. No. 4,886, Blatchf. & H. 52; 
The Kate Heron, 14 F. Cas. No. 7,619, 
6 Sawy. 106. 5 

[a] Forfeiture takes place at mo- 


ment of sale or transfer to alien, and’ 


any subsequent judgment of forfei- 
ture relates back to that time, and a 
levy on the forfeited property under 
an execution against the alien previ- 
ous to the prosecution of the for- 
feiture will not prevent the forfei- 
ture. The Florenzo, 9 Cas. No. 
4,886, Blatchf. & H. 52. 


77. See The Fredericka Schepp, 
195 Fed. 623; and cases infra notes 


The Kate Heron, 14 F. Cas. No. 7,619, 
6 Sawy. 106. 


81. The Mary Celeste, 
No. 9,202, 2 Lowell 354. 


16) WH. Cast 


82. Ihiability to forfeiture see su- 
pra § 51. 

83. The Antigostiine, 44 F. (2d) 
170. 


Forfeiture of vessel under Nation- 
al Prohibition Act in general see In- 
toxicating Liquors § 364. 


84. Jurisdiction see Admiralty § 
100. 


85. 
86. 
87. 


See supra § 55. 
The Stella B., 1838 Fed. 507. 


Liability see supra § 44. 


88. Parsons v. Hunter, 18 F. Cas. 
No. 10,778, 2 Sumn. 419. 


[a] Authority of federal district 
attorney to proceed ex officio by in- 
formation in the name of the consul 
for the benefit of the United States 
has been denied. Parsons v. Hunter, 
18 F. Cas. No. 10,778,° 2 Sumn, 419. 


s9. U. S. Rev. St.>§ 1047; USCA 
tit 28 § 791. 


[a] Barly statute-——The penalty 
of five hundred dollars to which a 
master was subject for not depositing 
the ship’s register with the consul 
on arrival in a foreign port must be 
sued for within two years, under Act 
(1790) § 31 [see 1 U. S. St. at L. 119 
c 10 § 32]. Parsons v. Hunter, 18 
F, Cas. No. 10,778, 2 Sumn. 419. 


90. See Admiralty §§ 184-192. 
91. See cases infra this note. 
[a] Proceeding on foreign voyage 


without giving up enrollment or li- 
cense.—(1) Libel for forfeiture of 
liquor-laden coastwise vessel for pro- 


imported in a vessel subject to for- 
feiture for proceeding on a foreign 
voyage without first giving up her 
enrollment and license held insuffi- 


cient. U. S.-v. 1,197 Sacks) of Intox- 
icating Liquors, 38 F. (2d) 822, 
[b] Employment in trade other 


than that for which licensed.—(1) 
Where a vessel is seized for engaging 
in a trade other than that for which 
she is licensed, the libel need not 
specify the particular trade in which 
she was engaged at the time of the 
seizure. Ue US: 7v. 'he sParyntha 
Davis, 27 F. Cas. No. 16,003, 1 Cliff. 
532. (2) In a libel of information to 
forfeit a tug, allegation that the tug 
transported liquor when loaded on 
a lighter held sufficient. The Esther 
M. Rendle, 7 F. (2d) 545 [rev 5 F.(2d) 
1007]. (38) Libel for forfeiture of a 
vessel for engaging in a trade for 
which she was not licensed held suf- 
ficient as against exception under 
Rev. St. § 4377, The Underwriter, 13 
F. (2d) 4383 [rev on other grounds 6 
F. (2d) 937, and aff on other grounds 
sub nom. Maul v. U. S., 274 U. S. 501, 
47 SCt 785, 71 L. ed. 1171}... (4) Libel 
for forfeiture of a schooner engaged 
in unlicensed trade of carrying liq- 
uor, not giving a description of the 
schooner, held sufficient where there 
was an objection that conclusions, 
and not facts, were pleaded because 
the libel alleged contact with a for- 
eign vessel without giving descrip- 
tion of the vessel. U. S. v. 1,197 
Sacks of Intoxicating Liquors, 38 F. 
(2d) 822. 


92. See case infra this note. 


[a] Failure to carry licensed mate. 
—Libel against a shipowner for vio- 
lation of Rev. St. § 4463, by failing 
to carry a licensed mate, was held 
sufficient, even though the libel did 
not point out the statute which im- 
posed the penalty. U.S. v. Independ- 


52. )o8eCr Js] 


ticular law violated in carrying on an illegal trade 
outside the license of the vessel proceeded against 
is not fatal.° The provision in the statute relative 
to forfeiture for the failure to make known the 
transfer of a registered vessel to a foreigner, exempt- 
ing the interest of a part owner who was ignorant of 
the transfer,?* need not be noticed in the lbel;°? 
the person who seeks the benefit of it should assert 
it in his claim as a matter of defense.?® So, one 
claiming exemption from forfeiture of cargo seized 
on board a vessel engaged in a trade other than 
that for which licensed must plead by way of an- 
swer facts showing ground for exemption.°? 


Amendment. In a proceeding to forfeit a vessel 
for employment in a trade other than that for which 
licensed, the right of the government to amend the 
libel,?8 by inserting necessary averments of fact 
even after evidence has been offered,®® has been rec- 
ognized. An application to amend a libel for a pen- 
alty for an alleged failure to obtain a bill of health 
before clearing for a port in the United States,* 
made after the conclusion of arguments, has, how- 
ever, been denied, where the violation charged was 
at most technical and had not in any way endangered 
health at the ports of the United States.? 


[§ 61] d. Evidence. In general the burden of 
proving facts entitling the United States to forfei- 
ture is on the United States. While it has been 
laid down in general terms that, in a suit for for- 
feiture because of the employment of the vessel in 
a trade other than that for which lensed, the 
burden of proving that the vessel was engaged in 
carrying cargo in violation of her license is on the 
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[§§ 60-61 


United States,* in view of the statutory provision 
that penalties and forfeitures which shall be incurred 
by virtue of the chapter relative to certain penalties 
and forfeitures, affecting enrolled or licensed ves- 
sels, shall be sued for, prosecuted, and incurred by 
virtue of the laws relating to the collection of du- 
ties,> and the statutory provision as to the burden 
of proof in suits or actions for the forfeiture of 
vessels or merchandise seized under the provision 
of any law relating to the collection of duties on 
imports,® the view has been taken, in a suit for for- 
feiture because of employment in a trade other than 
that for which the vessel was licensed, that, on 
due showing of probable cause for seizure, the bur- 
den of proof is on claimant of the vessel in ques- 
tion.7 The view has also been taken that, when, 
in a proceeding for forfeiture of a vessel licensed 
for the fisheries for carrying merchandise from a for- 
eign port, the importation is admitted or proved, 
the burden rests on claimant to establish his inno- 
cence.s The burden is on the person contending for 
a restricted meaning of the language of a penal stat- 
ute to show some ground for the conclusion that the 
statute should not be construed in accordance with 
the terms used.® 


Admissibility.1° In general, any evidence which 
is material and relevant is admissible;tt otherwise 
not.12, So, in general, any credible evidence, on 
behalf of the government, tending to show that the 
vessel charged was engaged in an unlawful trade 
is, in general, admissible in a proceeding to forfeit 
under the statute!* providing for forfeiture for en- 
gaging in trade other than that for which leensed.'+ 


ent Packet Co., 228 Fed. 673, 143 CCA] Loe The African Prince, 212 Fed.| Admiralty proceedings in general sve 
195. 52. 


93. The Esther M. Rendle, 
(2d) 545 [rev 5 F. (2d) 1007]. 


[a] Thus a general allegation that 
a tug towed a lighter laden with liq- 


(ne 3. 


that unlading of liquor and transpor- 
tation of alcohol into the United 


The. Pilot, 36) Be 2d) 250 
Acorn, 1 F. Cas. No. 29, 2 Abb. 434. 
Burden of proof: 


uor into a United States port, and| Admiralty proceedings in general see 
Admiralty § 250. 


Admiralty §§ 252-254. 


The Civil cases in general see Evidence §§ 
89-1729. 


Penalty proceedings in general see 
paeee Forfeitures, and Penalties § 
11. See case infra this note. 

Knowingly or fraudulently 


States was in violation of the customs | Civil cases in general see Evidence §§ [a] 


law and in fraud of the revenue laws 
was held sufficient. The Esther M. 
Rendle, 7 F. (2d) 545 [rev 5 F. (2d) 
1007]. 


94. See supra § 48. 


95. The Margaret, 
S.) 421, 6 L. ed. 125. 


96. The Margaret, supra. 


Sine Un Sy Veo Sacks of Intoxi= 
eating Liquors, 38 F. (2d) 822. 


[a] Reason for rule.—‘‘The ex- 
emption clause is not a part of the 
statutes which prescribe the grounds 
for forfeiture, but it is in the nature 
of a proviso or exception. It is a 
general rule that such matters must 
be pleaded as a defense by the party 
seeking to take advantage of them.” 
U. S. v. 1,197 Sacks of Intoxicating 
Liquor, 38 F. (2d) 822, 824. 


98. The Esther M. Rendle, 13 F. 
(2d) 839. 


{a] Illustration.—Amendment set- 
ting forth that vessel engaged in il- 
legal trade and giving details of such 
trade. The Hsther M. Rendle, 13 F. 
(2d) 839. 


99. The Lorraine Rita, 16 F. (2d) 
607. 


1. Liability see supra § 56. 


9 Wheat. (U. 


3-2 


Penalty proceedings in general see 
ie. Forfeitures, and Penalties § 


4 The Pilot, 36 F. (2d) 250. 


5. U.S. Rev. St. § 4380; USCA tit 
46 § 328. 


6. Act Sept. 21, 1922 [42 U. S. St. at 
L. 987 ¢ 356 tit IV § 615]; USCA tit 
19 § 525. 


7. The Chiquita, 41 F. (2d) 842 [aff 
44 FB. (2d) 304]. 


8. The Ocean Bride, 18 F. Cas. No. 
10,404, 1 Hask. 331. 


9. The Confidence, 
119 CCA 578: 


[a] Rule applied where claimant, 
owner of the vessel, sought to show 
that* the statutory provision (Act 
JUN Cmts oon) Loos O Sea Sicntal be Osmo 
41 § 4]; USCA tit 33 § 159), impos- 
ing a penalty on a vessel for a viola- 
tion of a regulation for prevention of 
collisions on certain inland waters, 
did not apply where the owner had 
employed a competent master and had 
properly equipped the vessel. The 
Confidence, 201 Fed. 340, 119 CCA 578. 


10. Admissibility of evidence: 


201 Fed. 340, 


obtaining registration for vesse) not 
entitled.—Where the documents by 
means of which the registry of a ves- 
sel has been obtained are identified 
and come from the possession of tne 
government, it is not necessary to 
prove the signature of each paper. 
The Mary Celeste, 16 F. Cas. No. 9,- 
202, 2 Lowell 354. 


12. See case infra this note. 


[a] Failure to deposit registry 
with consul at foreign port.—A con- 
sul’s certificate of the arrival and de- 
parture of the vessel is not evidence. 
Levy v. Burley, 15 F. Cas. No. 8,300, 
2 Sumn. 355. 


13. See supra § 49. 


14. The Chiquita, 41 F. (2d) 842 
[aff on other grounds 44 F. (2d) 302]. 


[a] Tllustrations.— (1) Evidence 
tending to show illegal liquor trans- 
actions or general reputation in 
smuggling intoxicating liquors. The 
Chiquita, 41 F. (2d) 842 [aff on other 
grounds 44 F. (2d) 302]. (2) Inter- 
cepted radio messages from a foreign 
station regarding illegal liquor trans- 
action, in which vessel charged was 
mentioned. The Chiquita, supra. (3) 
Indictment and pleas of guilty of the 
owner of vessel and others of conspir- 
acy to violate liquor and revenue 
laws. Alksne v. U.S., 39.F. (2d) 62. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 61-65] 


Weight and sufficiency. General rules as to the 
weight and sufficiency of evidence’® apply in pro- 
ceedings for penaltiest® or forfeitures,17 provided 
for by statutes of the United States. The weight to 
be given to the evidence is for the court to consid- 
er.‘* While in an early case in the supreme court 
it was laid down that the United States must prove 
a violation of the law as a ground for forfeiture 
bevond a reasonable doubt,!® the view has been 
taken that, in a suit for forfeiture for engaging in 
a trade other than that for which the vessel was 
licensed, the United States is required to prove the 
allegations of the libel only by a preponderance 
of evidence,*° and not beyond a reasonable doubt 
as ina criminal ease.24_ Even where the burden of 
proof is on claimant of the vessel in a suit for for- 
feiture for engaging in a trade other than that for 
which licensed, and a showing of cause for seizure 
has been made, proof, although not convincing, may 
render forfeiture unwarranted.22. In a suit for 
forfeiture because of employment of a vessel in a 
trade other than that for which licensed, to support 
the defense of necessity for violation of law, the 
proof must be clear.?* Where, under the evidence, 
only two conclusions of fact may be drawn, either 
of which shows that the vessel was employed in a 
trade other than that for which she was licensed, it 
is sufficient to sustain the case of the government.?+ 


15. See Admiralty § 255; Evidence |(7) Evidence sufficient to sustain 
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[§ 62] e. Decree.2® Decree for forfeiture of a 
pleasure yacht for transporting merchandise for pay 
was not subject to complaint because of an order 
for delivery at a certain place.?° 


[§ 63] f. Appeal and Error. In accordance with 
the general rule in admiralty proceedings,?’ findings 
in a forfeiture proceeding, by a special master, ap- 
proved by the trial court, will not be set aside or 
reversed on appeal except for manifest error given 
to the consideration of the evidence or in the ap- 
plication of the law.?8 


[§ 64] g. Costs.2° The statute authorizing the 
court to give a certificate of probable cause for the 
seizure, which will prevent an award of costs to 
claimant,*®° has been given effect in a proceeding for 
forfeiture under one of the statutes here involved.?! 
In a ease in which probable cause for the seizure 
appeared, the costs have been divided between the 
United States and claimant.°? 


[§ 65] 5. Remission or Restoration and Protec- 
tion of Owners or Lienors.** The power to remit 
or mitigate penalties or forfeitures under the fed- 
eral statutes here under consideration has generally 
been vested in an executive officer, usually the sec- 
retary of the treasury,** and belongs exclusively to 
such officer,*® and the fact that a libel or informa- 


[aff 44 F. (2d) 302]. 


$§ 1730-1806; Fines, Forfeitures, and 
Penalties § 135. 


16. 
[a] 


See cases infra this note. 


Sailing to foreign port with 
exports without filing manifest,— 
Evidence insufficient to show that 
fishing vessel was sailing to a foreign 
port with exports on board without 


filing a manifest. The Pilot, 36 F. 
(2d) 250. 
[b] Obtaining registry by false 


oath.—Proof that defendant was nat- 
uralized as a citizen of the United 
States on a certain date, and took the 
usual oath, is sufficient, prima facie, 
to establish the fact that he was an 
alien prior to that time. Peacock v. 
U. S., 125 Fed. 583, 60 CCA 389. 


17. See cases infra this note. 


[a] Engaging in trade other than 
that for which licensed.—(1) Illegal 
employment may be shown from cir- 
cumstances, even against the direct 
testimony of the master and crew. 
The Ocean Bride, 18 F. Cas. No. 10,- 
404, 1 Hask. 331. (2) Evidence suf- 
ficient to show that a pleasure boat 
was engaged in a trade other than 
that for which licensed. The Daisy 
T., 48 F. (2d) 370. (3) Evidence suffi- 
cient to support master’s finding that 
a yacht was not subject to forfeiture 
under U. S. Rev. St. § 4377 [USCA tit 
46 § 325], as engaged in unlicensed 
trade. ‘The Chiquita, 44 F. (2d) 302 
[aff 41 F. (2d) 842]. (4) Evidence in 
forfeiture proceeding showing manner 
in which liquors were obtained and 
transported and* circumstances at- 
tending loading in vessel sufficient to 
warrant finding that the liquors were 
intended for beverage purposes. 
Alksne v. U. S., 39 F. (2d) 62.° (5) 
The unexplained fact that a vessel 
licensed for the coasting trade was at 
sea, with a cargo of merchandise 
aboard, is sufficient to show that she 
was employed in trade. Le Bouef Vv. 
U. S., 30 F. (2d) 394. (6) Evidence 
sufficient to sustain a libel for for- 
feiture for employment of a vessel in 
‘a trade other than that for which li- 
censed. The Dante, 17 F. (2d) 304. 


finding that a vessel was used by les- 


see in violation of license. The Mine- ae SE v,_U. Ste 39 F. (2d) 62. 
ola, U6 Ho@2a)y 844: [a] Evidence sufficient to support 
. finding that vessel sought to be for- 

[b] Vessel licensed as pleasure!feited came into port voluntarily 

vessel engaging in trade.—Evidence | when seized.- Alksne v. U. S., 39 F. 

sufficient to show that a vessel li-| (2d) 62. 

censed aS a pleasure yacht was en- ’ E 

gaged in the transportation of mer- 24. The Lorraine Rita, 16 F. (2d) 

chandise for pay. The Rosemary, 23 | 607. 

F, (2a) 103; The Herreshoff, 6 F. (2d) 25. Decree in admiralty proceed- 

414. ing in general see Admiralty §§ 275— 
[c] False oath to obtain registra- | 287. 


tion.—Where, in a libel for forfeiture 
for alleged violation of the registry 
laws, grounded on the allegation that 
claimant was not the owner, the gov- 
ernment’s evidence as a whole makes 
out a case for claimant, he need not 
offer any evidence. The Acorn, 1 F. 
Cas. No. 29, 2 Abb. 434. 


{d] Fraudulently obtaining or us- 
ing registry for vessel not entitled to 
benefit thereof.—The production of a 
forged protest and other papers from 
the files of the New York custom- 
house, with proof that they were the 
only documents on file tnere in con- 
nection with the issuing of the regis- 
ter to a wrecked foreign vessel which 
was rebuilt, and the fact that the 
owner, when examined as a witness 
in the cause and shown the papers in 
question, did not intimate that they 
were not the papers used in obtaining 
the register, is sufficient evidence 
that they were the papers presented 
to the secretary of the treasury, and 
on which the register was obtained, 
in proceedings to forfeit her 
fraudulent registration. U.S. v. The 
Victoria Perez, 28 F. Cas. No. 16,620, 
8 Ben. 109. 


18. The Chiquita, 
[aff 44 F. (2d) 302]. 


TO US Lhe ew SULdelt.n os eet, 
(Oe S)) 682) 9. ved. i273: 

20. The Pilot, 36 F. (2d) 250; The 
Good Templar, 97 Fed. 651. 


21. The Good Templar, supra. 
22. The Chiquita, 41 F. (2d) 


41 F. (2d) 842 


842 


Judgment or decree in proceeding 
for forfeiture or penalty in general 
see Fines, Forfeitures, and Penalties 
§§ 63, 140-149. 


26. The Conejo, 16 F. (2d) 264. 


27. See Admiralty § 314. 
28. The Chiquita, 44 F. (2d) 302. 
29. Costs: 


Admiralty proceedings in general see 
Admiralty §§ 327-349. : 

Civil proceedings in general see Costs 
Bay, LOS OS ei Dials . 

Forfeiture and penalty proceedings in 
general see Fines, Forfeitures, and 
Penalties §§ 64, 153, 154. 


30. U.S. Rev. St. § 970; USCA tit 
28 § 818. 


Slo U.S: v. The Reindeer, 27 EF 
Cas. No. 16,145. . 
32. The Chiquita, 41 F. (2d) 842 


[aff 44 F. (2d) 302]. 


33. Remission or mitigation: 
Customs laws see Customs Duties 
§§ 368-372. 


Forfeitures generally see Fines, For- 
feitures, and Penalties § 71. 
Internal revenue laws see Internal 
Revenue § 332. 
Violation of regulations of passenger 
vessels see infra § 890. 
34. See statutory provisions. 
35, The Pilot, 43 Heid) r49l-erhe 
Palo Alto, 18 EF. Cas. No. 10,700, 2 
Ware 344, 
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tion has been filed to enforce the penalty or forfei- 
ture,®* or that a decree has been entered by the 
court,?7 is immaterial; nor does an application for 
remission require the court to postpone the trial.*® 
In such ease the court has no power to revise the 
decision of the secretary or to inquire into the 
grounds on which it was made,°® at least in the 
absence of any showing that the action of the see- 
retary was illegal and beyond his power;*® and 
where a vessel has lawfully been forfeited, a court 
has no jurisdiction to entertain proceedings for res- 
toration.*+ 


Conditions precedent. If the remission of a for- 
feiture is made subject to certain conditions, which 
the secretary of the treasury has power to impose, 
such conditions must be complied with.*? 


Effect of remission. If a remission of a forfei- 
ture is granted before a libel or information is filed, 
such remission operates directly to revest the right 
of property and possession in the petitioner for re- 
mission,** and the collector in possession is bound 
to restore the property on such petitioner’s presen- 
tation of the warrant of remission.** After the fil- 
ing of a libel or information, however, the property 
is in the custody of the court, and the collector may 
not restore it without an order of court.*® 


Revocation. The secretary of the treasury has 
the power, after a remission of a forfeiture has been 
granted and communicated to claimant, to revoke the 
warrant,*® unless the remission is conditional and 
the condition has been performed without knowledge 
of the revocation.** 


Protection of rights of informers. Provision has 
been made for the protection of the claims of in- 
formers whose rights have accrued under a decision 
of a court of competent jurisdiction prior to the ap- 
plication for remission.*§® 


Relief in equity. The right of persons against 


whom penalties have been imposed by executive offi- 
cers to appeal to a court of equity to prevent the 


36. Peacock y. U. S., 125 Fed. 583, 
60 CCA 389. 


37. Peacock v. U. S., supra. [al] 
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45. The Palo Alito, supra. 
46. The Palo Alto, supra. 53. 
If remission is free and un- 


[§§ 65-67 


enforcement of such penalties has been recognized.*° 
Protection of innocent lienor. Where an innocent 


lienor is entitled to avail himself of the protection of- 


the National Prohibition Act in a ease in which, al- 
though the vessel was libeled because of engaging 
in a trade other than that for which she was h- 
censed, she was condemned under the Prohibition 
Act,®® such lienor is not barred by laches from. the 
right to vacate forfeiture, where he proceeds with 
due diligence after notice of the seizure.°* 


Showing as to ownership. <A claimant of property, 


seized on board a vessel condemned for engaging - 


in a trade other than that for which licensed, is not 
entitled to restoration unless he shows good title to 
such property.°? 


[§ 66] 6. Liability of Officer.°? Statutory provi- 
sion has been made for the granting of a certificate 
of reasonable cause for seizure,°* which relieves the 
officer who made the seizure from liability therefor 
when a libel for forfeiture is dismissed.*° 


[§ 67] L. Offenses against Shipping and Naviga- 
tion Laws®*—-1. Boarding Vessel without Consent of 
Master. It is made an offense by statute for any 
person not being in the United States service, and not 
being duly authorized by law, to go on board a vessel 
about to arrive at her place of destination before her 
actual arrival, without the permission of the mas- 
ter.°’ This statute is intended to protect foreign 
vessels as well as vessels of the United States.*8 
The offense may be committed, although at the time 
of the boarding the vessel was temporarily at anchor 
in the harbor.®® 


Acts included. Climbing on the rail of the vessel 
without permission is within the prohibition of the 
statute.®° 


Persons included. A runner for a sailors’ board- 
ing house, employed by a person licensed under state 
law to operate such boarding house, is not exempt 
from the prohibition of the statute.®? 


No. 4,346, 2 Gall. 4. 


; Liability for wrongful seizure 
in general see Searches and Seizures 


88. Peacock v. U. S., supra. 


39. The Palo Alto, 18 F. Cas. No. 
10,700, 2 Ware 344. 


40. The Palo Alto, supra. 
41. Ford v. Kline, 42 F. (2d) 558. 


42. The Palo Alto, 18 F. Cas. No. 
10,700, 2 Ware 344. 


[a] Payment of costs.—(1) If the 
remission is on condition of payment 
of costs, this is a condition precedent, 
and the remission is inoperative un- 
til the costs are paid. The Palo Alto, 
18 F. Cas. No. 10,700, 2 Ware 344. (2) 
A tender of the costs, after a reason- 
able time allowed for taxing them, 
is equivalent to actual payment to re- 
vest the right of property and pos- 
session. A neglect of the collector 
seasonably to furnish the attorney 
with the bill of charges for seizure 
and custody will not defeat or sus- 
pend the right of claimant to the pos- 
session of the property. The Palo 
Alto, supra. 


43. The Palo Alto, supra. 
44. The Palo Alto, supra. 


conditional, the power of revocation 
continues after the remittitur is filed 
and an order of restoration passed, 
and_until the precept is finally execut- 
ed by a delivery of the property into 
the possession of claimant. The Palo 
Tee 18 F. Cas. No. 10,700, 2 Ware 


47. The Palo Alto, supra. 


[a] Rule applies whether or not 
the possession of the goods has been 
delivered to claimant. The Palo Al- 
to, 18 F. Cas. No.-10,700, 2 Ware 344. 


43." Act March 2, 1896 [29 =U, °S. 
St. at L. 39 ¢ 87]; USCA tit 18 § 642. 


49. Fredenberg y. Whitney, 240 
Fed. 819. 


50. See supra § 57. 


Le The Antigostine, 44 F. (2d) 


52. The Eliza, 8 F. Cas. No. 4,346, 
2 Gall. 4. 


[a] Retained in registry of court. 
—Such property was retained in the 
registry until the real owner should 
prove his title. The Eliza, 8 F. Cas. 


§§ 191-215. 


ot. Ul SeeiRovea St 
tit 28 § 818. 


55. U. S. v. The Reindeer, 27 F. 
Cas. No. 16,145. * 


56. Cross references: 


§ 970; USCA 


Criminal law in general see Criminal . 


Baw 16°C. 3. pit. 


Indictments and informations in gen- 
eral see Indictments and Informa- 
tiens 31 C. J. p 548. 


Offenses incident to carriage of pas- 
Sengers see infra §§ 898—992. 


Offenses of seaman see Seamen pas- 
sim §§ 814-882. : 


Offenses on and incident to wreck s 
infra § 1183. ey 


57. U. S. Rev. St. (1878 ; 
USCA tit 46 § 708. : a a 


58. U.S. v. Sullivan, 43 Fed. 602; 
U. S. v. Anderson, 24 F. Cas. No. 
14,447, 10 Blatchf. 226. 


59. U.S. v. Anderson, supra. 
60. U.S. y. Anderson, supra. 
61. U.S. v. Anderson, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§$ 67-69] 


Prosecution. The government need not prove that 
accused was not in the United States service or that 
he was not duly authorized by law to board the 
vessel.°* In the absence of evidence showing per- 
mission by the master, proof that the master was 
not on board and that the mate in command did not 
give permission is sufficient to support a conviction 
where the other elements of the offense are present.®# 


Punishment, The punishment is fixed by the stat- 
ute:®* 


State statute. Under a similar state statute the 
view was taken that the offense was complete on the 
offender’s boarding the vessel without having ob- 
tained the leave which the statute required, and with- 
out regard to his motive and to the fact that per- 
mission was afterward given him by the captain to 
remain on board.®> 


[§ 68] 2. Destroying or Casting Away Vessel, 
Setting Fire to, or Otherwise Attempting to Destroy. 
By statute it is made an offense for a person not 
being an owner willfully and corruptly to cast away 
or otherwise destroy any vessel to which he belongs, 
or willfully, with intent to destroy the same, set fire 
to any such vessel, or otherwise attempt the destruc- 
tion thereof.°® The act must be done willfully and 
feloniously.°* Similar statutes have been enacted 
in England.®§ 

Place of commission of offense. Formerly the fed- 


eral statute required that the offense must be com- 
mitted on the high seas,°® but under the existing 


62. U.S. v. Anderson, supra. 70. 
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Act March 4, 
Strat, Poa t27 ce Bl tests]: 


Mass. Acts (1804) c¢ 131. 


fos Code bb 
statute the offense may be committed on the high 
seas or on any other waters within the admiralty 
and-maritime jurisdiction of the United States.7° 
The destruction of vessels on waters not within the 
maritime jurisdiction of the United States was made 
an offense by certain early state statutes.7+ 


Acts included. The terms “destroy” and “cast 
away,” as used in the federal statute, have received 
judicial construction.7? 


Persons liable and directions of owner. The act 
aimed at by the federal statute must be performed 
by a person not an owner;*? but the fact that the 
owner is on board and authorizes or commands the 
destruction of the vessel is not a defense to an 
indictment against the master for ‘willfully destroy- 
ing the vessel with intent to defraud the underwrit- 
ers.‘* A minor who ships without the knowledge of 
his parents may be convicted under the statute.7® 


Prosecution. In prosecutions under the federal 
statutes, general rules as to indictments’® apply,77 
as do general rules as to the admissibility“ or suf- 
ficiency’® of evidence in criminal cases.°° 


[§ 69] 3. Navigating Steam Vessel without, or 
Failure To Employ, Licensed Engineer.*1 Violations 
of the statutory provision®* that small craft, pro- 
pelled by steam, which provision was extended to 
include craft of over fifteen tons burden operated 
for hire, propelled by gas, fluid, naphtha, or electrie 
motors,**® shall not be navigated without a licensed 


§ 5367, is sufficient where it follows 
the words of the statute without al- 
leging that the offense was felonious- 
ly committed. U.S. v. McAvoy, 26 F. 
Cas. No. 15,654, 4 Blatchf. 418, 18 How 


TOS! alto penls) ss 
USCA tit 


63. U.S. v. Anderson, supra. 19 § 492 

64. See statute; and case infra 71 j 
this note. 

[a] Imprisonment on nonpayment [a] 


of fine.—The offense is punishable, 
on conviction, by the imposition of a 
penalty not exceeding two hundred 
dollars, and imprisonment until the 
payment thereof, not exceeding six 


months. U.S. v. Anderson, 24 F. Cas. 
No. 14,447, 10 Blatchf. 226. 

65. Com. v. Kennedy, 160 Mass. 
312, 35 NE 1131. 

66. U. S. Rev. St. §§ 5366, 5367, 


as amended by Act Aug. 6,-1894 [28 
WM SVSt. at L. 233 ¢ 227 § 2].and Act 
March 4, 1909 (85 U. S. St. at L. 
1147 c 321 § 301]; USCA tit 18 § 492. 


67. U.S. v. Wilson, 28 F. Cas. No. 
16,731, 3 Blatchf. 435. 


68. See statutory provisions. 


[a] Construction and operation of 
early statates see Rex _v. Snape, 2 
Bast P. C. 1098; Rex v. Pow, 1 Leach 
GC. C, 45, 168 Reprint 125; De Londo’s 
Case, 2 East P. C. 1098. 


69. U.S. Rev. St. (1878) §§ 5366, 
5367. 

[a] Place essential element.—(1) 
The place where the offense was com- 
mitted was an essential element in 
the description of the crime, and the 
mere fact that eccaeD a 

troyed the vessel, being on waters 
within the jurisdiction of the United 
States, did not subject him to prose- 
cution and punishment under the act, 
unless the vessel was at_the time on 
the high seas. U. S. v. Wilson, 28 F. 
Cas. No. 16,731, 3 Blatchf. 435. (2) 
The Great *Lakes were not regarded 
as “high seas,’ within the meaning of 
the act. Miller’s Case, 17 F. Cas. No. 
9,558, Brown Adm. 156. 


Crime of maliciously burning 
a “vessel lying in the body of any 
county,” under Acts (1804) c 121, (1) 
was committed when the vessel burned 
lay in water which flowed within the 
body of the county, in distinction 
from one on the high seas and out 
of the body of the county. Com. v. 
Francis, Thach. Cr. Cas. (Mass.) 240. 
(2) The language used did not mean a 
boat in an unfinished state, and still 
in the hands of the builder. Com. v. 
Francis, supra. 
72. See case infra this note. 


[a] Thus the legal meaning of the 
term “destroy,” as used in the act of 
congress, is to unfit the vessel for 
service, beyond the hopes of recovery, 
by ordinary means. This, as to the 
extent of the injury, is synonymous 
with “cast away.’ Both mean such 
an act as causes the vessel to perish, 
to be lost, to be irrecoverable by ordi- 
nary means. U.S. v. Johns, 26 F. Cas. 
No. 15,481, 1 Wash. C. C. 363, 4 Dall. 
(Pa.) 412, 1 L. ed. 888. 


Vz. W. S-ay., Wilson, 28 K.-Cas: No. 
16,731, 3 Blatchf. 435. 


.. UW. -S.) v; Jacobson, 26) Fo-Cas. 
No. 15,461,-Brunn. Col. Cas. 410; U.S. 
v, Vanranst, 28 F. Cas. No. 16,608, 3 
Wash :C.Cy 146. 


75. U., S. v. Lockman, 26 F. Cas. 
No. 15,620, Brunn. Col. Cas. 554. 


76. See Indictments and Informa- 
tions 31 C. J. p 548. 

77, See case infra this note. 

{a] Omission of ‘feloniously.”’— 
An indictment for willfully setting 
fire to a ship at sea with intent to 
burn her, under U. S. Rev. St. (1878) 


Pr (N. Y.) 380. 


78. See Criminal Law passim §§ 
1034-1558. 


79. See Criminal Law passim §§ 
1559-1599. 


80. See cases infra this note. 


[a] Admissibility.—In a prosecu- 
tion for casting away and destroying 
a vessel with intent to prejudice the 
underwriters, evidence as to insur- 
ance on the cargo is inadmissible, as 
the underwriters meant, in. the law 
making such act an offense, are those 
on the vessel, and not those on the 
cargo. U.S. v. Johns, 26 F. Cas. No. 
15,481, 1 Wash. C. C. 363, 4 Dall. (Pa.) 
412, 1 L. ed. 888. 


[b} Sufficiency.—(1) On an indict- 
ment for setting fire to a vessel on 
the high seas, the mere possibility 
that the fire might have been occa- 
sioned by spontaneous combustion. or 
by accident is no answer to strong 
probable evidence against a prisoner. 
U. S. v. Lockman, 26 EF. Cas. No. 15,- 
620, Brunn. Col. Cas. 554. (2) Evi- 
dence concerning theft or embezzle- 
ment of cargo was insufficient to pre- 
sent a jury question or to warrant 
conviction of casting away and de- 
stroying motorboat notwithstanding 
the evidence as to theft or embezzle- 
ment might disclose a motive. Stur- 
tevant v. U. S., 36 F. (2d) 562. 


81. Penalties recoverable in civil 
proceedings for failure to have li- 
censed officer see supra § 43. 


So. 05U SS sReved S assays 2a 
amended; USCA tit 46 § 404. 


83. See supra § 32. 
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engineer,’ and the statutory provision*® that it 
shall be unlawful to employ any person as an en- 
gineer whe is not licensed by the inspectors,** have 
been regarded as offenses punishable by indictment. 
Under the last mentioned statute knowledge on the 
part of the owner that the engineer was not licensed 
is unnecessary.*? 


[§ 70] 4. Overloading Vessel. The English stat- 
ute making it an offense to permit a vessel to be so 
loaded as to submerge the center of the dise indi- 
cating the load line*® has been given effect where 
the line was submerged in the course of the voyage 
as the result of saturation of the cargo due to bad 
weather.*® 


[§ 71] 5. Departing without Clearance. In Can- 
ada, under the Customs Management Act of 1898, 


106, 
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[§§ 69-74 


it has been held that a justice of the peace had ju- 
risdiction of a complaint against a master for de- 
parting without a clearance,°° subject to the limi- 
tation im the statute on the power of the justice in 
respect of the amount of the penalty.°* 


[§ 72] 6. Operating Water Craft without Use of 
Muffler or Exhaust. Various state statutes have 
made the operation of certain water craft without 
a muffler or underwater exhaust an offense.°* Under 
certain of these statutes the mere equipment of the 
craft with a muffler or underwater exhaust is not 
sufficient to avoid lability,?* and, even though the 
craft is properly equipped in this regard, a failure to 
use the muffler may constitute the offense.°* A hy- 
dro-airplane has been held to be within the purview 
of a statute requiring a muffler on a boat, barge, ves- 
sel, or other floating structure.®° 


TITLE AND OWNERSHIP®* 


[By Henry H. Sxyzes] 


[§ 73] A. In General. Since ships and other ves- 
sels are regarded as personal property,®’ the gen- 
eral rules applicable with reference to the owner- 
ship and incidents of ownership of personal prop- 
erty,°’ and as to the modes by which title to such 
property may be acquired or lost,®® are, in the ab- 
sence of controlling statutes, appleable.* 

[§ 74] B. Title under Contract for Building Ves- 
sel.2 Under a contract for building an entire ves- 


84 U.S. v. Nash, 111 Fed. 525. ] [a] 

[a] Gasoline launch.—By virtue sel which 
OH ACtE Janey US sel COae lege Us iss toma 
LE, 489 ¢ 61]; USCA tit 46 § 520, one 
who navigates a gasoline launch in 
the carrying of passengers or freight 
for hire, without a licensed engineer, 


[b] 


is guilty of a crime. U.S. v. Nash, 
111 Fed. 525. 
85. U.S. Rev. St.-§ 4438; USCA 


Lapse of time.—Title to a ves- 
may have been originally 
faulty may become unimpeachable by|S 862. 
great lapse, of time. 
Deds. 394, 165 Reprint 1354. 


Adverse possession.—Under a 
statutory provision that ownership of 
a vessel may be acquired by posses- 
sion thereof in good faith for a speci- 
fied period, with a good title duly re- 
corded, or by uninterrupted posses- 


sel, as a general rule no property vests in the party 
for whom she is built until she is ready for deliv- 
ery, and has been accepted or approved by such 
party,® at least as against third persons.* There 
is, however, no arbitrary rule of construction con- 
trolling such agreements, but the question is one 
of intent, open in every case to be determined upon 
the terms of the contract, and the circumstanees 
attending the transaction.® If the parties expressly 


Ala.—Navco Hardwood Co. v. Mo- 
bile, etc., Nav. Co., 214 Ala. 176, 106 


The Molly, 1 N. Y.—Andrews v. Durant, 11 N. Y. 


35, 62 AmD 55. 


Pa.—In re Reany Engineers, etc., 
Works, 9 Phila. 620. 


Eng.—Reid vy. Fairbanks, 13 C. B. 
692). 76 HCL 692,/-138) Reprint, tate 
Wood v. Bell, 5 Ey & (B)-772) 85) Wet: 


tit 46 § 224. 


86. U.S. v. Sims, 9 Fed. 443. 

87. U. S. v. Sims, supra. 

88. Merchant Shipping Act (1894) 
§ 442 subd (a). 

89. Radcliffe v. Buckwell, [1927] 
Qn See lide 

90. Cashin v. Bartlett, 9 New- 
foundl. 418. 

91. Cashin v. Bartlett, supra. 

92. See statutory provisions. 

[a] Purpose of such statutes is to 


minimize the noise incident to the use 
of engines referred to. State v. Hux- 
ford, 35-R. I. 387, 87 A 171, AnnCas 
1915C 1135. 


93. State v. Huxford, supra. 
94. State v. Huxford, supra. 
95. Peo. v. Smith, 206 App. Div. 


726 mem, 199 NYS 942 mem, 206 App. 
Div. 642 mem, 198 NYS 940 mem [rev 
119 Misc. 294, 196 NYS 241]. 


96. Insurable interests in vessel 
“ see Marine Insurance §§ 3-32. 


97. See Property § 386 text and 
notes 56, 57. 


98. See Property §§ 50, 54. 
99. See Property § 62. 


1. See cases passim infra §§ 74- 
148. 


sion for a specified longer period, in 
order to acquire ownership by posses- 
sion for the shorter period, such pos- 
session must be based on good faith. 
Endeisa v. Taleon, 12 Philippine 336. 


2. As affecting liens see Maritime 
Liens § 58. 


3. De Wolf v. Tupper, 24 Fed. 289; 
The Abby Whitman, 1 F. Cas. No. 15; 
Scudder v. Calais Steamboat Co., 21 
FE. Cas. No. 12,565, 1 Cliff. 370 [rev on 
other -grounds.i6% Us S372) 1%) Tue ed. 
28243) Low xv. Austin, 20 No Ye 138i: 
Andrews wv.-Durant, lt INC Y. 35, 62 
AmD 55; Merritt v. Johnson, 7 Johns. 
NIY.D) A134 5 eAm Di 2895) (Scud ve 
Shakespear, 75 Pa. 297; In re Reany 
Engineers, ete., Works, 9 Phila. (Pa.) 
620; Clarke v. Spence, 4 A. & E, 448, 
31 ECL 206, 111 Reprint 855; Stringer 
v.. Murray, 2B. & Ald. 248, 106 Re- 
print 358; Laidler v. Burlinson, 2 M. 
& W. 602, 150 Reprint 898; Mucklow 
Re eane les, 1 Taunt. 318, 127 Reprint 


Title under sale of chattel to be 
manufactured or produced generally 
see Sales § 551. 


4. The Sam Slick, 21 F. Cas. No. 
12,283, 1 Sprague 289. 


5. U. S.—Clarkson vy. Stevens, 106 
UW. 1S..5505, DL ISCt 2007 27a eds 30. 
The Poconoket, 67 Fed. 262 [aff 70 
Hed. 640, 17% CCA. 309" (att 68 WsiS. 
707, 18 SCt 939, 42 L. ed. 1214)]. 


772, 119 Reprint 669 [aff 6 E. & B. 
355, 88 ECL 355, 119 Reprint 897]. 


_ [a] Provision for bailment and re- 
imbursement of advances.—Where, 
under a contract for the construction 
of a vessel by a navigation company, 
for a lumber company, advances are 
to be made by the lumber company 
and by a third person, who is to be 
reimbursed before the lumber com- 
pany can take possession, and the 
navigation company is to use the ves- 
sel in the service of the lumber com- 
pany, the lumber company is the own- 
er of the vessel to be used by the 
navigation company as bailee to 
transport logs for the lumber com- 
pany and the lumber company is en- 
titled to possession of the vessel on 
termination of the transportation con- 
tract, on reimbursing the third per- 
son for advances, and accounting to 
the navigation company for advances 
made by it. Navco Hardwood Co. v. 
Mobile, ete,’ Nav. :Co., 214 Ala. 176, 
106 S 862. 


[b] Right to prove parol agree- 
ment.—Where a written contract for 
the construction of a vessel does not 
embody the entire agreement of the 
parties, and is absolutely silent on 
the subject of when the title shall 
pass to the purchasers, it is proper 
to receive oral evidence of a parol 
agreement by and between the parties 
in regard thereto, made before the 
execution of the written contract. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 74] 


So agree, title to the vessel or materials, so far as 
completed and paid for during the progress of the 
work, will pass to the purchaser,® without the exe- 
cution of a bill of sale or other writing,’ and this 
rule is not affected by the fact that the purchaser, 
under other provisions of the contract, has the right 
to reject the vessel or parts thereof because of de- 
fects, or to complete the vessel in the event of 
annulment of the contract,® or by the fact that the 
builder is required to give a bond for the faithful 
performance of his contract,'® and is responsible 
for all liabilities for labor and material incurred 


in the prosecution of the work.!! 


provides that the buyer shall have a lien on, and 
ownership in, the vessel as the building progresses 
up to the amount paid on the contract, the builder 
to keep the vessel. protected by insurance against 
fire, making the policies payable to the buyer, the 
interest of the latter before delivery is not an ab- 


The Poconoket, 70 Fed. 640, 17 CCA 
309 [aff 168° U._S. 707, 18 SCt 939, 42 
L. ed. 1214, and aff 67 Fed. 262]. 


6 U. S.—U. S..v. Ansonia Brass, 
etc;, -€o.:; 218 Us S! 452, 31 SCt 49, 54 
L. ed. 1107 [mod sub nom. Hawes v. 
Wire. irises: Co; alld Va. 165) 65.5 
538]; In re McDonald, 138 Fed. 463; 
The Poconoket, 67 Fed. 262 [aff 70 
Fed. 640, 17 CCA 309 (aff 168 U. S. 
70%, 18 SCt.939, 42 L. ed. 1214) ]. 


Mass.—Glover vy. Austin, 6 Pick. 
209. 


N. J.—Edwards v. Elliott, 36 N. J. 
Tt: 4495 13 AmR 463) Pati 85 Ni Js iG: 
ROO Cite daVWVille CU. Sil Ode ced due 
ed. 487) ]. 


Eng.—Seath v. Moore, 11 App. Cas. 


350; In re Blyth Shipbuilding, etc., 
Co., [1926] Ch. 494. 
Ont.—Re Canadian Shipbuilding 


Co., 26 Ont. L. 564, 3 OntWN 1476, 22 
OntWR 585, 6 DomLR 174. 


[a] For example (1) where A in 
consideration of advances made to 
him by B for the building of a vessel 
for B conveys to B the lumber and 
materials in A’s shipyard, and cov- 
enants to apply them to the building 
of the vessel, and afterward conveys 
to B ‘the keel and other unfinished 
parts of a vessel, being the same ves- 
sel contracted to be built,” the prop- 
erty in the keel vests in B and draws 
after it all the subsequent additions 
made by A. Glover v. Austin, 6 Pick. 
(Mass.) 209. (2) Where the con- 
tract provides that payment up to 
eighty per cent of the cost of con- 
struction is to be made by the pur- 
chasers every two months, and, after 
the first payment, ownership in the 
partially completed steamer and all 
materials, etc., used in the construc- 
tion, is to pass from time to time, 
ownership passes in equity to the 
purchasers after the making of the 
first payment. Re Canadian_ Ship- 
pbuilding Co., 26 Ont. L. 564, 2 OntWN 
1476, 22 OntWR 585, 6 DomLR 174. 


[b] Burden of proof.—Where, by 
the terms of the contract, when an 
installment is paid, the vessel, so 
far as then constructed, is to become 
the property of the purchaser, the 
burden is on him to show the time of 
payment, and that his title had vest- 
ed. Edwards v. Elliott, 36 N. J. L. 
449, 13 AmR 463 [aff 35 N, J. L. 
(afl 21 “Wall. (U.°S:) "532, 22 lL. ed. 
487) ]. 


7. Peterson v. Noots, 255 Fed. 875, 
167 CCA 195; Re Canadian_ Ship- 
building Co., 26 Ont. L. 564, 3 OntWN 
1476, 22 OntWR 585, 6 DomLR 174. 
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If the contract | ey’s surveyor.!® 


[a] Bill of sale without effect.— 
Where the contract for the building 
of a ship provides that the vessel and 
all materials therein shall be the 
property of the purchaser at all stages 
of construction, a bill of sale execut- 
ed to him by the builders after com- 
pletion is without consideration or 
effect. Peterson v. Noots, 255 Fed. 
SOO dime CA dob. 


Necessity for bill of sale or other 
writing in case of sale in general see 
infra §§ 106-108. 


8. U/S. v. Ansonia Brass, etc., Co., 
218 U. S. 452, 31 SCt 49, 54 L. ed. 1107 
[mod sub nom. Hawes v. W. R. Trigg 
Cor, LL0 Via. 65, ODES Hos oil. 


9. U.S. v. Ansonia Brass; ete., Co., 
218 U. S. 452, 31 SCt 49, 54 L. ed. 1107 
{mod sub nom. Hawes v. Wm. R. 
Trigg Co., 110 Va. 165, 65 SE 538]. 


10. U. S. v. Ansonia Brass, etc., 
Co. y2d8) U.S. 452, . 01 Ot 49, 54 Ted, 
1107 [mod sub nom. Hawes v. Wm. R. 
Trigg Co., 110 Va. 165, 65 SH 538]. 


Li OL. ve Ansonia, Ss Brass (ete, 
Co., 218 U.S. 452, 31 SCt 49, 54. Lb. ed: 
1107 [mod sub nom. Hawes v. Wm. 
R, Trigg Co., 110 Va, 165, 65 SH 5384. 


[a] Dredge building for federal 
government became, as fast as paid 
for, the property of the government, 
where the ownership clause of the 
building contract provided that parts 
paid for were to become the sole prop- 
erty of the United States, and re- 
quired insurance to be effected by the 
contractor on behalf of the govern- 
ment to at least the amount of each 
partial payment, notwithstanding oth- 
er provisions in the contract, which 
gave the government the right to re- 
ject defective work or material, or 
even the entire dredge, if on trial and 
before final acceptance, it proved de- 
fective, and to complete the vessel in 
the event of the annulment of the con- 
tract, and required a bond for the 
faithful performance of the contract, 
and made the contractor responsible 
for the payment of all liabilities for 
labor and material incurred in the 
prosecution of the work. U. S. vy. 
Ansonia Brass, ete, Co., 218 U. S. 
452, 31 SCt 49, 54 L. ed. 1107 [mod 
sub nom. Hawes v. Wm. R. Trigg Co., 
110 Va. 165, 65 SE 538]. 


12. Peo. v. New York Tax, etc. 
Comrs., 58 N. Y. 242 [aff 1 Hun 143, 
3 Thomps. & C. 678, 47 HowPr 164]. 


13. Clarkson v. Stevens, 106 U. S. 
505d SOe. 200/027 lea ed: 1397 lhe 
Poconoket, 67 Fed. 262 [aff 70 Fed. 
640, 17 CCA 309 (aff 168 U. S. 707, 18 
Sct 939, 42 L. ed. 1214)]; Udell v. 
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solute ownership but only an interest in the nature 
of a len for the money advanced.?? 


Implied agreement as to passing of title. 
absence of an express agreement therefor, an agree- 
ment or intention that title to the unfinished vessel, 
or to material, shall pass to the purchaser at differ- 
ent stages of the work may be inferred from the lan- 
guage of the contract and the circumstances attend- 
ing the transaction;1® 
this does not include materials, wholly or partially 
finished, lying near the vessel, ready to be built into 
her,'* although already approved by the purchas- 


In the 


but it has been held that 


The prevailing rule in this country 


is that an intention that the property in the vessel 
shall vest in the purchaser at certain stages prior 
to final delivery will not be inferred from the mere 
fact that the purchase price of the vessel is to be 
paid in installments as the work progresses, and 
is so paid,'® or from that fact and the further fact 


The Ohio, 24 F. Cas. No. 14,322 [app 
dism 17 How. 17, 15 L. ed. 42]; Seath 
v. Moore, 11 App. Cas. 350, 380; Wood 
Vv. Bell, 25° ob I-OL 6 at4e: 


_ “Where it appears to be the inten- 
tion, or in other words the agreement, 
of the parties to a contract for build- 
ing a ship, that at a particular stage 
of its construction, the vessel, so far. 
as then finished, shall be appropriated 
to the contract of sale, the property 
of the vessel as soon as it has reached 
that stage of completion will pass to 
the purchaser, and subsequent addi- 
tions made to the chattel thus vested 
in the purchaser will, accessione, be- 
come his property.” Seath v. Moore, 
supra, 

[a] Ownership passes where the 
builder signs a certificate to enable 
the purchaser to have the ship regis- 
tered in his name, thereby consenting 
that the general property in the ship 
shall be considered from that time 
as being in the purchaser. Woods v. 
Russell, 5 B. & Ald. 942, 7 ECL 512, 
106 Reprint 1436. 


14. Reid v. Macbeth, [1904] A. C. 
223; Seath v. Moore, 11 App. Cas. 350; 
In re Blyth Shipbuilding, etc., Co., 
[1926] Ch. 494. 


15. In re Blyth Shipbuilding, etc., 
Co., Supra. 


16. U. §8.—The Poconoket, 67 Fed. 
262 [aff 70 Fed. 640, 17 CCA 309 (aff 
168) Us Savi07 Ws SCC 939" 42 ieed. 
1214)]; The Revenue Cutter No. 2, 
20 2B. Cast No. DIRT 4 4, Sawaya 143: 
The Sam Slick, 21 EF. Cas. No. 12,283, 
1 Sprague 289. 


Mass.—Williams v. 
Gray 514. 


N. J.—Edwards v. Elliott, 36 N. J. 
L. 449, 13 AmR 463 [aff 35 N. J. L 
265 (aff 21 Wall. (Ur S.) 532, 22 
ed. 487)]; Stevens v. Shippen, 29 
J. Eq. 602. 

N. Y.—Andrews v. Durant, 11 N. 
35) 62 Am) 155 


Wis.—Haney v. The Rosebelle, 
Wis. 247. 


[a] Reason for rule.—“The stipu- 
lation for payments at particular 
stages of the work is a usual and al- 


Jackman, 16 


AP 


20 


most necessary one in contracts in- 
volving a large expenditure. Pac 
It is a mere, arrangement for dis- 


tributing the burden of expenditures 
incident to such a contract between 
the parties, and . . only shows 
that the party advancing is willing 
thus to assist the artisan, provided 
he can see that the work is going on 
in good faith, so as to afford a reason- 
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that the construction is to take place under the su- 
perintendence of an agent who is authorized to 
reject or appreve any materials used in the con- 
struction or equipment of such vessel,*? and that 
the builder executed a mortgage to secure his faith- 
ful performance, which mortgage is to be surrendered 
when the vesset is fully completed and accepted and 
the balance of the purchase price paid.1® 
land, however, a contrary rule obtains, to the effect 
that, except where the attendant circumstances point 
to a different conclusion,'® an intention or agreement 
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[§§ 74475 


the purchaser or his agent;?1 and this rule has been 
followed in some decisions in. this country.” 


[§ 75] C. Evidence of Title??—1. In General. In 
accordance with general rules,?4 the burden of prov- 
ing title to, or ownership of, a vessel is on the party 
who asserts that fact,25 but, where a prima facie 
case of ownership is established, the burden is on 
the opposing party to show the contrary.*° 


Admissibility. 
pass by delivery under a parol contract,?7 as a 


Since the title of a vessel may 


that at a particular stage in the construction of the pee rule, it is not necessary to prove ownership 


vessel title thereto, so far as constructed, shall pass 
to the owner, will be inferred from a provision in 
the contract to the effect that an installment in the 
price shall be paid at such stage, coupled with the 
fact that such installment has been duly paid,?° 
and that the work has been regularly inspected by 


able prospect that he will realize the 
avails of his expenditure in a reason- 
able period.” The Revenue Cutter 


No. 2,20) B.-Cais:) No. 11,114, .4 Sawy: 
143 {quot Andrews v. Durant, 11 N. 
Ye oo, 45, 62 AmiDeo bik 


17. Clarkson v. Stevens, 106 U. S. 
HOS vale SCt 2008 2% Ved: 39; ihe 
Revenue Cutter No. 2, 20 F. Cas. No. 
11,714, 4 Sawy. 143; Stevens v. Ship- 
pen, 29 N. J. Eq. 602; Andrews v. 
Durant; 11)N; Y..35, 62; AmD 56, 


[a] Means to secure performance. 
—'‘The appointment and inspection of 
the agent were merely a prudent and 
convenient means to secure the faith- 
ful performance of the contract.” 
The Revenue Cutter No: 2, 20 F. Cas. 
No. 11,714, 4 Sawy. 143. 


18. Clarkson v. Stevens, 106 U. S. 
505, 1 SCt 200,027 Teds w39. 


19. Sir James Laing v. Barclay, 
P1908] A. C.. 36. 


{a] Thus, where it appears to be 
the intention of the parties that the 
vessel is not to be delivered and final- 
ly accepted until after an official trial, 
and certain conditions have been ful- 
filled as to speed, consumption of coal, 
capacity, etc., the property in the ship 
does not pass to the purchaser while 
the vessel remains uncompleted, al- 
though the contract stipulated for the 
price to be paid by installments at 
certain periods of construction. Sir 
James Laing v. Barclay, [1908] A. C. 
aay 


20. Seath v. Moore, 11: App. Cas. 
350; Clarke v. Spence, 4 A. & E. 448, 
31 ECL 206, 111 Reprint 855; Woods 
v. Russell, 5 B. & Ald. 942, 7 ECL 512, 
106 Reprint 1436; Wood v. Bell, 5 E. 
& B. 772, 85 ECL 772, 119 Reprint 669 
[afi 6°. & B. 355, 88 MCL 355, L119 
Reprint 897]. 


[a] Contract for work and labor. 
—A contract for new boilers and ma- 
chinery to be paid for in installments, 
on the certificate of the purchaser’s 
inspector that certain conditions had 
been complied with, is substantially a 
contract for work and labor, and pay- 
ments made were only on account of 
the contract to be performed as a 
whole, and no property passed to any 
portion of the work, on such _ pay- 
ment and certificate. Anglo-Egyp- 
tian Nav. Co. v. Rtnnie, L. R. 10 C. 
P. 271 (distinguishing cases supra 
this note). 


Arar Seath v. Moore, 11 App. Cas. 
22. Scudder vy. Calais Steamboat 


Co., 21 F. Cas. No. 12,565, 1. Cliff. 370 
[rev on other grounds 67 U. S. 372, 17 


LL. “ed: (2:82); 
Ferry Co., 27 Ind. 522, 526 (“In this 
state we have by statute adopted the 
common law, and it is but fair, to 
suppose . that our shipbuild- 
ers contract with reference to the 
rule as settled by the English court; 
and . . . we feel bound by the de- 
cisions in England”). 

[a] In Pennsylvania (1) following 
the English decisions the rule has 
been stated that, where a ship is built 
by contract, and the money is to be 
paid at certain stages of the work, in 
proportion reasonably equal to the 
amount of the work done, this alone 
is evidence of the intention of the par- 
ties to vest the property in the al- 
leged owners, and, if by the terms of 
the agreement, a superintendent is 
employed by the alleged owners, to 
inspect and approve the material 
used, this is additional evidence of the 
original intention to vest the prop- 
erty, as the work progresses, in the 
alleged owners. In re Derbyshire’s 
Hst., 11 Phila. 627, 628, 32 LegInt 292 
(‘Upon the whole, I am inclined to 
favor the English construction as 
altogether applicable to Pennsyl- 
vania’). (2) But it has been held 
that a provision of the contract that 
all payments ‘‘shall be considered as 
constituting ownership so far as ad- 
vanced” refers to payments in ad- 
vance of delivery, and does not relate 
to the vessel, nor transfer the owner- 
ship so far as the structure is com- 
pleted. In re Reany Engineers, etc., 
Works, 9 Phila. 620. 


23. Evidence: 
Of sale see infra § 105. 


That transaction constitutes mort- 
gage see infra § 124. 


24. See Evidence §§ 13-24; Prop- 
erty § 64. 

25. National Oil Transp. Co. v. U. 
Se ROR KOA ai BONS 

[a]. Tllustration.—On libel by a 
subsidiary corporation against the 


United States for loss of a barge con- 
ditionally sold by the government 
through the United States shipping 
board and the Emergency Fleet Cor- 
poration to a parent corporation, the 
burden is on libelant to show by a 
fair preponderance of evidence that it 
had title to the barge, or that it was 
the beneficial owner thereof, or had 
a beneficial interest therein. Nation- 
Short Transp. Co. v. U. S,, 18 F. (2d) 
v . 


; zu popem for collision see Collision 
§ 274. 


26. Vincent v. Soper Lumber Co., 


y the register,?® or by 
strument in writing ;° 
received for this purpose,*! notwithstanding the 
legal title is shown by the register to be in another 
person or in other persons,*? and even though the 
bill of sale or other instrument transferring title 


a bill of sale?® or other in- 
but parol evidence may be 


Sandford v. Wiggins] 113 Ill. A. 463. 


27. See infra § 103. 


28. Lyman v. Redman, 23 Me. 289. 
And see cases infra note 31. 


Registry and enrollment as. evi- 
dence of title see infra §§ 76, 77. 


29. Lyman vy. Redman, 23 Me. 289. 
And see cases infra note 31. 


Bill of sale: 
As evidence of title see infra § 78. 
Necessity for see infra § 106. 


30. Lyman v. Redman, 23 Me. 289. 
And see cases infra note 381. 


; ry not necessary to sale see infra 


31.7 U; S.—Scudder v. Calais 
Steamboat Co., 21 F. Cas. No. 12,565, 1 
Cliff. 370 [rev on other grounds 67 U. 
S.93:72) sia, ede 82ie 


Fla.—Leon vy. Kerrion, 47 Fla. 178, 
36 S173. 


La.—Shields v. Perry, 16 La. 463. 
Me.—Lyman v. Redman, 23 Me. 289. 
Mass.—Vinal v. Burrill, 16 Pick. 


. 


Minn.—McMahon vy. 
Minn. 357. 


Mo.—Carpenter v. Gruendler Mach. 
Co., (A.) 141 SW 1147; Ward v. Bode- 
man, 1 Mo. A. 272. 


N. Y.—Whiton v. Spring, 74 N. Y. 
169; Stacy v. Graham, 10 N. Y. Super. 
444 [aff 14 N. Y. 492]. 


Loe C.—Truett v. Chaplin, 11 N. Cc. 


Pa.—Richardson v. Montgomery, 49 
Pa. 203. 


Eng.—Robertson y. French, 4 East 
130, 102 Reprint 779, 4 Esp. 246, 170 
Reprint 707. 


Ont.— O'Neill -v; Baker; 18 U.,.Gi@. 
Bi 12%, 


[a] Evidence by collector of cus- 
toms at a foreign port that he knew a 
certain vessel, that she was the sole 
property of a specified person, and 
that she was registered by the collec- 
tor by virtue of a bill of sale to such 
owner, at the time when the former 
certificate of registry granted the 
seller in the bill of sale was surren- 
dered and canceled, is admissible to 
establish the ownership of the vessel. 
Ketchum v. Miln, Seld. (N. Y.) 152. 


poe evidence of title to personal, 
property in general see Evidenc 
1258; Property § 66. on 


32. Vinal vy. 
(Mass.) 140; 


Davidson, 12 


Burrill, 16 Pick, 
Whiton vy. Spring, 74 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 75-76] 


is required to be recorded.3? The register or other 
documentary evidence is necessary only where the 
asserted ownership is contradicted and the partici- 
pant is called on to produce such documents.?4 But 
it has been held that, if a person seeks to prove 
title by the register and fails, he cannot afterward 
prove a possessory title by parol evidence.*5 


Weight and sufficiency. 
weight and sufficient?* apply to the weight and 
sufficiency of such parol evidence to establish own- 
ership of a vessel,** or to constitute prima facie evi- 
dence of ownership.** <A certificate of the collector 
of customs, that the ownership of a named vessel had 
been transferred and the transfer recorded, is not 
sufficient to show ownership in the transferee;?9 
and resolutions of a corporate conditional buyer of 
a vessel and of its subsidiary, showing an intent 
to transfer to the subsidiary in the future, is insuf- 
ficient to show that the subsidiary was a beneficial 
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[58 C.J.] 59 


owner.*° 


Actual possession and control by the party in 
whom the interest is alleged to be, and acts of own- 
ership by him, are in cases of vessels, as with other 
personal property,*! presumptive evidence of title.*? 
But possession and operation of a vessel by a sub- 
sidiary of a corporation to which it was conditionally 
sold is insufficient to prove that the subsidiary was 
the assignee of the parent corporation.*® 


[§ 76] 2. Registry and Enrollment*+—a. Regis- 
try. The registry of a vessel regulates only its 
national character,*> and does not belong to that 
class of public or official registers which, in some 
cases, are themselves evidence.*® Therefore, while 
the register indicates record ownership,** and is 
a circumstance to be considered in the ascertain- 
ment of actual possession and control,*® and, in 
case of loss of other papers, may be admissible 
as best evidence,*® unless it is made evidence by 


N. Y. 169; Stacy v. Graham, 10 N. Y. 
Super. 444 [aff 14 N. Y. 492]; Leon- 
ard v. Huntington, 15 Johns. (N. Y.) 


298; Wendover v. Hogeboom, 7 Johns. 
CN. Y.) 308; Robertson v. French, 4 
Hast 130, 102 Reprint 779, 4 Esp. 246, 
170 Reprint 707; Robillard v. The St. 
Roch, 21 Can. Exch. 132, 62 DomLR 
145. 


33. Carpenter v. Gruendler Mach. 
Co., (Mo. A.) 141 SW 1147. 


[a] TIllustration.—U. S. Rev. St. § 
4192, which provides that no bill of 
sale, mortgage, etc., of any vessel or 
part thereof shall be valid against 
any person other than the grantor or 
mortgagor, ete., unless recorded in 
the office of the collector of customs 
where such vessel is registered or en- 
rolled, is a mere registry act intended 
to prevent mortgages and other con- 
veyances of vessels from having any 
effect against persons other than the 
grantor or mortgagor, and_ those 
claiming under them or having knowl- 
edge thereof, unless recorded, and 
does not preclude the admission of 
parol evidence of the ownership of a 
steamboat in an action by the pur- 
chaser for the conversion of machin- 
ery and other fittings taken there- 
from. Carpenter v. Gruendler Mach. 
Co., (Mo. A.) 141 SW 1147. 


Necessity of recording in general 
see infra §§ 141-146. 


84. Bas v. Steele, 2 F. Cas. No. 
WOSS eo eivWWash. v@. «C. 8815, Stacy: nv. 
Graham, 10 N. Y. Super. 444 [aff 14 N. 
Yu 492]. ; 

[a] Where title is rendered doubt- 
ful by contradictory proof, production 
of the register is necessary. Stacy v. 
Graham, 10 N. Y. Super. 444 [aff 14 N. 
Y. 492]. 

35. Sherriff v. Cadell, 2 Esp. 616, 
170 Reprint 474. 


36. See Evidence §§ 
Property § 67. 


37. The Robert R. Kirkland, 153 
Fed. 863, 838 CCA 45 [aff 143 Fed. 
6101; Lima v. Lim Chu Kao, 51 
Philippine 476; Carlson v. White 
Star SS. Co., 39 Wash. 394, 81 P. 838. 


[a] Evidence held sufficient to 
show ownership in a woman by docu- 
ments of sale to her, testimony of her 
paramour, who furnished the money 
for the purchase of the vessel, and the 
’ certificates of ownership issued_ by 
the customs authorities. Lima v. Lim 
Chu Kao, 51 Philippine 476. 


1730-1806; 


[b] Evidence held insufficient to 
show ownership.—The Robert R. 
Kirkland, 153 Fed. 863, 88 CCA 45 


[aff 143 Fed. 610]. 


Weight and sufficiency of owner- 
ship of property in general see Evi- 
dence § 1804. 


38. Carlson v. White Star SS. Co., 
39 Wash. 394, 81 P 838; Marshall v. 
Cliff, 4 Campb. 133, 171 Reprint 43. 


[a] Appearance in action.—In an 
action against the owners of.a ship 
it is prima facie evidence of owner- 
ship to produce an undertaking to ap- 
pear for them, given before the com- 
mencement of the action, by the per- 
son who subsequently acted as their 
attorney in defending it, in which he 
describes them as owners without 
further proof of agency. Marshall v. 
Cliff, 4 Campb. 133, 171 Reprint 438. 


[b] Declaration of ownership is 
prima facie evidence of ownership 
without. the register. Tibbald  v. 
Wood, 1 F. & F. 287, 175 Reprint 731. 


aor Morey v. Layco, 10 Philippine 
258. 5 


Effect of recording conveyance gen- 
erally see infra § 147. 


40. National Oil Transport Co. v. 
LOG Shy Blane (C765) BOE. 


[a] Thus, where the government 
sells a barge to a corporation under a 
conditional sale contract providing 
that the buyer shall not convey title 
or subject the barge to execution for 
its debts before performance of the 
contract, resolutions of the subsidiary 
corporation in whose name the barge 
is registered, declaratory of an in- 
tent to acquire title to the barge by 
some future acts or instruments, and 
resolutions of the buyer corporation 
contemplating the doing of certain 
acts in the future as conditions pre- 
cedent to the transfer of title, do 
not show that the subsidiary corpora- 
tion is the beneficial owner of the 
barge. National Oil Transport Co. v. 
U. S., 18 F. (2d) 305. 


41. See Evidence § 65. 


42. U. S.—Bas v. Steele,.2 F. Cas. 
No. 1,088, 8 Wash. C. C. 381. 

Ala.—Fontaine v. Beers, 
722. 

Cal.—Bailey v. The New World, 2 
Cal. 370. 

Me.—McLellan v. Osborne, 


19 Ala. 


51 Me. 


85; Badger v. Cumberland Bank, 26 
Me. 428; Lyman v. Redman, 23 Me. 
289. 


Mass.—Stearns v. Doe, 12 Gray 482, 
74 AmD 608. 


N. Y.—Hesketh v. Stevens, 7 Barb. 
488; Stacy v. Graham, 10 N. Y. Super. 


444 [aff 14 N. Y. 492]. 


Eng.—Robertson vy. French, 4 East 
130, 102 Reprint 779, 4 Esp. 246, 170 
Reprint 707. 


[a] Thus, where one takes a bill 
of sale of part of a vessel, absolute in 
form, but designed as collateral se- 
curity, if afterward he assumes to act 
as owner, pays bills against the ves- 
sel, and suffers judgment to go 
against him on default when sued as 
an owner, such acts afford sufficient 
evidence to hold him liable in a suit 
in equity by a coéwner for contribu- 
Hor McLellan y. Osborne, 51 Me. 

[b] Possession and receipt of 
earnings of a vessel are evidence 
tending to show title in the person 
so having possession, although not 


conclusive. Badger v. Cumberland 
Bank, 26 Me. 428. 
Presumption of ownership from 


possession of property in general see 
BHvidence § 65; Property § 65. 

43. National Oil Transport Co. v. 
US; 88) By (d)ns0b. 


44. Registry and enrollment gen- 
erally see supra §§ 5-19. 

45. See supra §§ 5, 8, 9. 

46. Card v. Hines, 35 Fed. 598; 
ier v. Hill, 10 Humphr. (Tenn.) 

70. 

[a] Certificate of registry is not 
document of title, and does not neces- 
sarily contain notice of all changes 
of owierehtns Card v. Hines, 35 Fed. 
598. 

Official registers and documents as 
evidence see Hvidence §§ 914-927. 


47. Lonnberg v. Knox, 123 Misc. 
148, 204 NYS 852. 


48. Brooks v. Minturn, 1 Cal. 481; 
Lonnberg v. Knox, 123 Mise. 148, 204 
NYS 852. 


49. Ketchum v. Miln, Seld. (N. Y.) 
152; Cooper v. South, 4 Taunt. 802, 
128 Reprint 547. 


[a] Where vessel is lost with all 
her papers on board, it being pre- 
sumed that a bill of sale of the vessel 
to the owner was lost with the ves- 
sel’s papers, copies of a certificate 
of registry of a collector of customs, 
showing ownership of a vessel by 
virtue of a described bill of sale, are 
admissihle as the best evidence to 
prove ownership. Ketchum y. Miln, 
Seld. (N. Y.) 152. 


[b] Entry in register book at the 
customhouse, stating that a certifi- 
cate of register was granted on an 
affidavit by A that he was the owner, 
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statute, it furnishes evidence of ownership,®® as 
against the person sought to be charged as owner, 
only when it is confirmed by some auxiliary cireum- 
stance showing that it was made on the oath of such 
person,*®! or by his authority or assent.°” 
such connecting proof the register has been held not 
to be even prima facie evidence to charge a person as 
and even with such proof it is prima 
facie evidence only, and not conclusive evidence of 
ownership;*°* for an equitable title in one person 
may well consist with the documentary title, at the 
customhouse, in another;°> and accordingly it has 
been held that the person in whose name a vessel 
is registered and to whom is issued a certificate of 
ownership is presumed to have the legal title there- 
to,°* and that this presumption is not overcome by 
proof that another person exercised acts of owner- 
In favor of the person claim- 


owner ;°° 


ship over the vessel.°* 
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Without 


States. 


ing as owner, the registry 1s no evidence at all, 


is not admissible as secondary evi- 
dence of ownership against him, with- 
out the clerk that made the entry, al- 
though the affidavit on which the 
register was granted has been burned. 
Teed v. Martin, 4 Campb. 90, 171 Re- 
print 29. 


Loss or destruction of primary evi- 
dence as ground for admission of 
secondary evidence in general see 
Evidence §§ 1315-1322. 


50. See statutory provisions; 
cases infra this note. 


{a] Certified extract.—Under a 
statute permitting a certificate of 
registry or a certified or verified copy 
thereof to be admitted in evidence, a 
certified extract purporting to be tak- 
en from the registry book is proper 
evidence in proof of ownership. Bod- 
dington v. Donaldson, 44 N. B. 290, 31 
DomLR 520. 


{b] In England by statute (Brit- 
ish Merchants’ Shipping Act of 1854 
PUT te 18) Viet ec 048) 107s (Cy at 
ship’s register containing a_ state- 
ment of British ownership is prima 
facie proof of ownership in the per- 
son or persons named therein as own- 
er or owners (The Princess Charlotte, 
Brown. & L. 75, 167 Reprint 306), (2) 
but may be outweighed by circum- 
stantial evidence to the contrary (The 
Princess Charlotte, supra). (3) 
Prior to this statute such register 
was not proof of ownership (Myers v. 
AWVAOUBISE Sadr On UES Ura yt ea OND Yi esi) 
Reprint 996 [aff 18 C. B. 886, 86 HCL 
886, 139 Reprint 1621]; Hackwood v. 
oye hie. Bs 124845 Cie 245 e139 
Reprint 1015), (4) except that by 
some early cases the registry was 
considered to be conclusive evidence 
of the property even between credi- 
tors (Ex p. Houghton, 17 Ves. Jr. 251, 
34 Reprint 97; Ex p. Yallop, 15 Ves. 
Jr. 60, 338 Reprint 677). 


51. Casey v. Leary, 5 F, Cas. No, 
2,497, 2 Ben. 530; Bradbury v. John- 
son, 41 Me. 582, 66 AmD 264; Bryan 
Va Bowles, j Waly: CGN si aYs maleic AU Gl 
see cases infra note 52. 


U. S.—National Oil Transport 
Conwy Se Le C2d)r S058 Basia. 
Steele, 2 F. Cas. No. 1,088, 3 Wash. 
Cc. C. 381; Scudder v. Calais Steam- 
boat sor 2d UH Cas! No. el2shGb se al 
Si 370 [rev 2 Black 372, 17 L. ed. 
82]. 


Cal.— Moynihan v. Drobaz, 124 Cal. 
212, 56 P 1026, 71 AmSR 46; Brooks 
v. Minturn, 1 Cal. 481. 


Hawaii.—Post v. The Lady Jane, 1 


and 


Hawaii 286. 
Ind.—Moore v. Anderson, 8 Ind. 18. 


La.—Gilmore v. Brenham, 3 Ila. 
Ann. 32; Begley v. Morgan, 15 La. 
162, 35 AmD 188; Ligon v. Orleans 
Nav. Co., 7 Mart. N. S. 682. 


Me.—Dyer v. Snow, 47 Me. 254; 
Bradbury v. Johnson, 41 Me. 582, 66 
AmD 264; Holmes v. Sprowl, 31 Me. 
UK 


. Pr Osa Gag v. Bodeman, 1 Mo. A. 
72. 

N. Y.—Bryan v. Bowles, 1 Daly 
Lilies Thorn! we tbiieks. VigeGowe soos 
Leonard v. Huntington, 15 Johns. 
298; Sharp v. United Ins. Co., 14 
Johns. 201. 


Pa.—Woods v. Courter, 1 Dall. 141, 
PL eede1ss 


Eng.—Smith v. Fuge, 3 Campb. 456, 
170 Reprint 1444; Pirie v. Anderson, 
3 Campb. 242 note, 170 Reprint 1369 
note, 4 Taunt. 652, 128 Reprint 487; 
Stokes v. Carne, 2 Campb. 339, 170 
Reprint 1177; Tinkler v. Walpole, 14 
East 226, 104 Reprint 587; Ditch- 
burn v. Spracklin, 5 Esp. 31, 170 Re- 
print 727; Fraser v. Hopkins, 2 Taunt. 
5, 127 Reprint 975. 


53. ‘U. S.—Scudder Vv. Calais 
Steamboat Co., 21 F. Cas. No. 12,565, 
1 Cliff. 370 [rey on other grounds 2 
Black 372, 17 li. ed. 2827]. 


Ala,—Jones v. Pitcher, 3 Stew. & 
P. 135, 24 AmD 716. 


Cal.—Moynihan v. Drobaz, 124 Cal. 
212, 56 P 1026, 71 AmSR 46; Brooks 
Veen CUT laa cal 


Me.—Bradbury v. Johnson, 41 Me. 
582, 66 AmD 264. 


ON ice 


Bryan v. Bowles, 
171; Sharp vy. United Ins. 
Johns, 201. 


Eng.—Pirie v. Anderson, 3 Campb. 
242 note, 170 Reprint 1369 note, 4 
Taunt. 652, 128 Reprint 487; Fraser 
eee 2 Taunt. 5, 127 Reprint 


1 Daly 
Con 4 


_ [a] Swern copy of steamboat reg- 
ister from the records of the custom- 
house is not prima facie evidence of 
ownership, even against the party 
making it, on affidavit, without the 
proof connecting the party charged 
with the register by his direct or ac- 
cepted act. Jones v. Pitcher, 3 Stew. 
& Ps CAla;)) 235, 24" Amp) TGs 


54. U. S.—Chickering v. Hatch, 5 
F. Cas. No: 2,671, 1 Story 516! 


[§§ 76-77 


being nothing more than his declaration.°* 


Incidental question. Where the question of own- 
ership is merely incidental, the registry alone 1s 
deemed sufficient prima facie evidence.°° 


In a criminal prosecution for an offense against 
the navigation laws,®° the registry of a vessel is 
no evidence of ownership by a citizen of the United 
The fact of ownership must be proved 
as any other fact by witnesses whom defendant may 


cross-examine. °? 


[§ 77] b. Enrollment.*? The enrollment of a ves- 
sel is not evidence of a higher nature than a regis- 
try.°¢, It is not admissible, as evidence of property, 
either in favor of or against persons named therein 
as part owners, who were not instrumental in pro- 
curing it to be made, and who have neither author- 


Cal.—Brooks v. Minturn, 1 Cal. 481. 
Conn.—Starr v. Knox, 2 Conn. 215. 


Hawaii.—Post v. The Lady Jane, 1 
Hawaii 286. 


Me.—Bradbury v. Johnson, 41 Me. 
582, 66 Am. Dec. 264; Colson v. Bon- 


zey, 6 Me. 474. 
pin etree v. Bodeman, 1 Mo. A. 
(2. 


ee H.—Lord y. Ferguson, 9 N. H. 
0. 


N. Y.—Lonnberg v. Knox, 123 Misc. 
148, 204 NYS 852; Ring v. Franklin, 
2 Hall 1; Baxter v. Wallace, 1 Daly 
303; Bryan v. Bowles, 1 Daly 171. 


Can.—Robillard v. The St. Roch, 21 
Can. Exch. 132, 62 DomLR 145. 


N. B.—Schofield v. Anderson, 31 N. 
163) Se 


N. S.—Smith v. 
225. 


55. 


Bilton, 141-SNetss 


Bradbury v. Johnson, 41 Me. 
582, 66 AmD 264. 


_ 56. Lima v. Lim Chu Kao, 51 Phil- 
ippine 476; Martinez v. Martinez, 1 
Philippine 647. 


57. Martinez v. Martinez, slit 
Philippine 298; Martinez v. Martinez, 
1 Philippine 647. 


58. U. S.—National Oil Transport 
Co. v. U. S., 18 F. (2d) 305. 


Ind.—Moore v. Anderson, 8 Ind. 18. 


Me.—Bradbury y. Johnson, 41 Me. 
582, 66 AmD 264. 


Pa.—Lincoln v. Wright, 23 Pa. 76, 
62 AmD 316. 


Eng.—Flower v. Young, 3 Campb. 
240, 170 Reprint 1368. 


59. Moore v. Anderson, 8 Ind. 18; 
Bradbury v. Johnson, 41 Me. 582, 66 
AmD 264. 


60. See supra §§ 67-72. 


61. U. S. v. Brune, 24 F. Gas: No: 
14,677, 2, Wall. Jr. 264 


fa] In England the entry in the 
book of registry of the bill of sale 
of part of a ship has been held suf- 
ficient evidence of ownership in a 
criminal ‘case. Rex vy. Philp,) a 
Moody C. C. 268, 168 Reprint 1265. 


62. U.S. v. Brune, 24 F. Cas. No. 
14,677, 2 Wall. Jr. 264. 


63. Enrollment generally see su- 
pra §§ 14-19. y 4 


64. Dyer v. Snow, 47 Me. 254. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 77-80] 


ized nor assented to it.6® Without such connecting 
proof, the enrollment has been held not to be even 
prima facie proof, to charge a person as owner,®® 
and even with such proof it is not conclusive evi- 
dence of ownership;*? but is prima facie evidence 
thereof,** and is sufficient in the absence of opposing 
On an incidental question not affecting 
the title of the parties it is competent evidence,*° 
and is conclusive as to the character of the vessel, 
whether foreign or domestic, unless contradicted by 
clear evidence of the notorious residence of the 
owner at a place or port other than that named in 


proof.®® 


the enrollment.71 
[§ 78] 3. Bill of Sale.72 


A bill of sale is the 
customary document by which the ownership of 
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they 
ants 
they 
such 


vessels is evidenced,’* and therefore is competent 


65. The Nancy Dell, 14 Fed. 744; 
Dudley v. The Superior, 7 F. Cas. No. 
4,115, Newb. Adm. 176; Alexander’s 
Succe., 18 La. Ann. 337; Miller v. Hill, 
10 Humphr. (Tenn.) 470. 


66. Dudley v. The Superior, 7 F. 
Cas. No. 4,115, Newb. Adm. 176; Dyer 
v. Snow, 47 Me, 254. 


67. Gilmore v. Brenham, 3 La. 
Ann. 32; Dyer v. Snow, 47 Me. 254; 
Jordan v. Young, 37 Me. 276; Colson 
v. Bonzey, 6 Me. 474; Bixby v. Frank- 
lin Ens:Co;, 8° Pick. (Mass.): 86. 


[a] Thus the enrollment and ac- 
companying affidavit made by the 
master of a steamer are not conclu- 
sive evidence that the person stated 
in them to be the owner of the steam- 
er is really such. Gilmore v. Bren- 
ham, 3 La. Ann. 32 


68. Vincent v. Soper Lumber Co., 
113 Ill. A. 463; Merchants’ Nav. Co. 
v. Amsden, 25 Ill. A. 307; Hall v. In- 
surance Co., 3 Phila. (Pa.) 331. 


[a]. Enrollment by one who has 
custody and control of the vessel is 
not merely an enrollment; it is a 
solemn and formal declaration that 
he holds for those who are set forth 
as owners on the face of the enroll- 
ment, which makes his possession 
theirs, and raises that presumption in 
favor of their right, which the law 
always attaches to possession until 
rebutted by countervailing proof. 
Hall v. Insurance Co., 3 Phila. (Pa.) 
331. 


69. McClintock v. Lary, 23 Ark. 
215. 
fa] Ilustration.—In a suit by the 


owners of a boat, the certificate of 
enrollment in the name of plaintiffs, 
and the statement of the clerk of the 
boat that he always considered plain- 
tiffs to be the owners, are sufficient 
evidence in the absence of opposing 
proof of ownership. McClintock v. 
Lary, 23 Ark, 215. 


70. Dudley v. The Superior, 7 F. 
Cas. No. 4,115, Newb. Adm. 176. 


71. Dudley v. The Superior, supra. 


72. Bill of sale generally see infra 
§§ 106-108. 


Evidence of sale generally see in- 
ira, “$).105- 


73. La Conception, 
Sap235,1 5b} beds 249. 


[a] “The want of any document 
of this nature, or of any direct and 
positive evidence of an actual sale, 
leaves no doubt in the mind of the 
court, that no such sale ever was 
made.” La Conception, 6 Wheat. (U. 
Sin 12234. ol dausned. (249: 

74, Johnson v. Martin, 68 Miss. 
330, 8 S 847; Lord v. Ferguson, 9 
N. H. 380. 


6 Wheat. (U. 


[a] Bill of sale of vessel.and car- 
go, made by an auctioneer on author- 
ity of the owner’s agents, is compe- 
tent evidence of title in the purchas- 
er, even though the port wardens 
have not made a survey. Johnson v. 
Martin, 68 Miss. 330, 8 S 847. 


75. Hozey v. Buchanan, 16 Pet. 
(US: ) 9215, 105. ed! 941) Vincent’ v: 
Soper Lumber Co., 113 Ill. A. 463; 


Merchants’ Nay. Co. v. Amsden, 25 
TAS O/T. 
76. Hozey v. Buchanan, 16 Pet. (‘U. 


S.) 215, 10 L. ed. 941; Bixby v. Frank- 
lin Ins. Co., 8 Pick. (Mass.) 86. 


Wiss Lhe Jean Ts. .286 ced. 27. 


Recording conveyances in general 
see infra §§ 141-148. 


78. As charterer or lessee see in- 
fra § Lb52. 

Maritime lien of 
Maritime Liens 1 

79. U. S.—The New Orleans, 106 
W.tSh 135 1S SCt S0n 27, Eeveda965 <The 
Daniel Kaine, 35 Fed: 785; The Ole 
Oleson, 20 Fed. 384; Scull v. Ray- 
mond, 18 Fed. 547; Bradshaw v. The 
Sylphies: HaCassNowL (ous. DemvVolt 
v. Howland, 7 F. Cas. No. 3,852, 2 
Paine 356; The Larch, 14 F. Cas. No. 
8,085, 2 Curt. 427; Magruder v. Bo- 
wie, 16 F. Cas. No. 8,964, 2 Cranch C. 


part owner see 
Se 


C. 577; Montell v. The William H. 
Rutan, 17 F. Cas. No. 9,724; Revens 
v. Lewis, 20 F. Cas. No. 11,711, 2 


Paine 202; 
431, 


Ala.—Donald v. Hewitt, 33 Ala. 534, 
AmD 431; Jones v. Sims, 6 Port. 


The Brig Sally, 41 Ct. Cl. 


73 
138 


Cal.—Higgins v. Eva, 204 Cal. 231, 
239, 267 P 1081 [rev on other grounds 
(A.) 259 P 502, and cit Cyc]; Ferem 
vr Olson 6a Cale e652.) LOOP) 38.07 
Kischer vi. Carey.) Lie Cale 185, 159 
577, LRA1917A 1100. 


Ma.—Hyer v. Caro, 17 Fla. 332; 
Allen v. Hawley, 6 Fla. 142, 683 AmD 
198. 


Ky.—Patterson v. Chalmers, 7 B. 
Mon. 595; Lyon v. Johnson, 3 Dana 
544, 


La.—Woods v. Pickett, 30 La. Ann. 
1095; Owens v. Davis, 15 La. Ann. 
22; Whipple v. Hill, 14 La. Ann. 437; 
Byrne v. Hooper, 2 Rob. 229. 


Me.—McLellan v. Cox, 36 Me. 95, 
58 AmD 736; Phillips v. Purington, 
15 Me. 425. 

Md.—Milburn v. Guyther, 8 Gill 92, 
50 AmD 681. 

Mass.—Atkins v. Lewis, 168 Mass. 
534, 47 NE 507; ‘Thorndike v. De 
Wolf, 6 Pick. 120. 


Mich.—Sheehan v. Dalrymple, 
Mich. 239. 
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evidence of title in the purchaser,’* and when ac- 
companied by possession is prima facie evidence of 
title or ownership,’® but is not conclusive.7* A bill 
of sale has been held not admissible as evidence of 
title where it is not recorded as required by statute.*7 


[§ 79] D. Part Owners’?*—1. Nature and Extent 
of Interest—a. In General. As a general rule, where 
there is no other relation between part owners of 
a vessel than that arising out of joint ownership, 
hold their respective interests therein, as ten- 
in common,’® and not as copartners;*° nor do 
hold as joimt tenants,*! unless they become 
by statute.®? 


[§ 80] b. As Partners.’* 


In accordance with the 


Minn.—Russell v. Minnesota Out- 
fit, 1 Minn. 162. 


Mo.—Saltmarsh v. Rowe, 10 Mo. 38; 
Ward v. Bodeman, 1 Mo. A. 272. 


N. J.—Williams v. Sheppard, 13 N. 
Aj 1b ioe 


N. Y.—Williams v. Lawrence, 47 N. 
Y. 462 [aff 53 Barb. 320]; Donnell v. 
Walsh, 33 N. Y. 43, 88 AmD 361; Mer- 
ritt v. Walsh, 32 N. Y. 6855 Wright 
vi Marshall, 3" Daly [33h Carvers vz 
Miller, 121 Mise. 707, 201 NYS 807 
Laff 211 App. Div. 807, 206 NYS 890]; 
Bishop v. Edmiston, 16 AbbPr 466; 
Nicoll v. Mumford, 4 Johns. Ch. 522 
[rev on other grounds 20 Johns. 611]. 


Pa.—Croasdale v. Von Boyneburgk, 
195 Pa. 377, 46 A 6; Adams v. Car* 
roll, $5) Pa. 209) Coursin SAD pene 
Pa. 220; Hopkins v. Forsyth, 14 Pa. 
34, 53 AmD 513; Knox v. Campbell, 1 
Pa. 366, 44 AmD 139; Endsor vy. Simp- 
son, 12 Phila. 392. 

Va.—Briggs v. 
404, 61 SE 797. 

Eng.—Frazer v. Cuthbertson, 6 Q. 
B. D. 93; Holderness yv. Shackels, 8 
B. & C. 612, 15 ECL 308, 108 Reprint 
1170; Helme v. Smith, 7 Bing. 709, 
20 ECL. 316, 131 Reprint 274; Bro- 
die v. Howard, 17 C. B. 109, 84 ECL 
109, 139 Reprint 1010; Green vy. 
Briggs, 6 Hare 395, 31 EngCh 395, 67 
Reprint 1219; The Spirit of the 
Ocean, 34 L. J. Adm. 74; Ex p. Young, 
2 Ves. & B. 242, 35 Reprint 311 [overr 
Doddington v. Hallet, 1 Ves. 496, 27 
Reprint 1165]; Buxton v. Snee, 1 Ves. 
155,27 Reprint 9525+ "Grifiths  v; 
Hicks love: 7POlrs.c49. 


N. B.—Clark vy. Schofield, 28 N. B. 
231, 
Ont.—Bentley v, Murphy, 1 OntWR 


Barnett, 108 Va. 


726; Baker v. Casey, 19’ Grant ‘Ch. 
537. 

80. See infra § 80. 

81. Nicoll v. Mumford, 4 Johns. 


Ch. (N. Y.) 522 [rev on other grounds 
20 Johns. 611]; Knox v. Campbell, 1 
Pa. 366, 44 AmD 139; Ex p. Young, 2 
Ves. & B. 242, 35 Reprint 311; Re 
Nicholson, 2 Rose 76. 


Joint tenancy in general see Joint 
Tenancy: 33 C. J. p 900. 


82. See statutory provisions; 
case infra this note. 


[a] In Newfoundland, under Mer- 
chants’ Shipping Act (1854) § 37, 
which enacts that all owners of ves- 
sels shall be deemed “joint owners,’ 
and shall be considered ‘‘as one per- 
son,’’ such owners are not tenants in 
common to hold severally, but joint 
tenants with the necessary incident 
of survivorship. Goodfellow v. Tal- 
bot, 5 Newfoundl, 512. 


83. Partnership generally see Part- 
nership 47 C. J. p 619. 


and 


62 [58 C.J.] 


above rule,** the several owners of a merchant ves- 
sel or steamboat ordinarily do not hold their respec- 
tive interests therein as copartners. 
boat, however, like any other chattel, may be held 
by the part owners in partnership;*® and, subject 
to the rules relating to the creation of partnerships 
The fact of such partnership relation 
may arise either out of a special agreement by which 
the part owners constitute themselves partners,** as 
where it is built under a special agreement, whereby 
one of the owners is to be master and the other to 
be ship’s husband, and the vessel is to be employed 
on joint account as a regular packet between cer- 
tain stations;°® or it may be implied from the na- 


in general.** 


84. See supra § 79. 
85. U. S—MThe Daniel Kaine, 35 
Fed. 785; De Wolf v. Howland, 7 F. 


Gas. No. 3,852, 2 Paine 3565. Macy _v. 
De Wolf, 16 F. Cas. No. 8,933, 3 Woodb. 
&-M. 193; Montell v. The William H. 
Rutan, 17 F. Cas. No. 9,724; Revens 
v. Lewis, 20 F, Cas. No. 11,711, 2 Paine 
202. 


Ala.—Donald vy. Hewitt, 33 Ala. 534, 
73 AmD 431; Jones v. Sims, 6 Port. 
138. 


Cal.—Higgins v. Eva, 204 Cal. 231, 
267 P 1081 [rev on other grounds (A.) 
259 P 502]; Fischer v. Carey, 173 Cal. 
185, 159 P 577, LRA1917A 1100. 


Fla.—Allen v. Hawley, 6 Fla. 142, 63 
AmD 198. 


Ky.—Patterson y. 
Mon. 595. 


Md.—Milburn v. Guyther, 8 Gill 92, 
50 AmD 681. 


Mass.—French v. Price, 24 Pick. 13; 
Thorndike v. De Wolf, 6 Pick. 120. 


Mich.—Sheehan vy. Dalrymple, 
Mich. 239. 


N. J.—Williams v. Sheppard, 13 N. 
Af ba ADS 


N. Y.—Williams v. Lawrence, 47 N. 
W,. 462 [aft 53 Barb. 320}; Nicoll’ v. 
Mumford, 4 Johns. Ch. 522 [rev on 
other grounds 20 Johns. 611]. 


Pa.-—Croasdale v. Von Boyneburgh, 
195 Pa. 377, 46 A 6; Coursin’s App., 79 
Pa. 220; Hopkins v. Forsyth, 14 Pa. 
34, 58 AmD 513; Knox v. Campbell, 
1 Pa. 366, 44 AmD 139. 


Eng.—Associated Portland Ceinent 
MErsviv. AShton wa Lob) 2K. Beaks 
Helme v, Smith, 7 Bing. 709, 20 ECL 
316, 131 Reprint 274; Griffiths v. 
Wicks, 15 lu. T.-O. S. 349. 


Ont.—Bentley v. Murphy, 1 OntWR 
726; Baker v. Casey, 19 Grant Ch. 537. 


And see cases Supra note 79. 


86. Phillips v. Purington, 15 Me. 
425; Harding v. Foxcroft, 6 Me. 76; 
Williams v. Lawrence, 47 N. Y. 462 
[aff 53 Barb..320]; Knox vy. Campbell, 
1 Pa. 366, 44 AmD 139. 


[a] _ “A special partnership may 
exist between them in the ship as well 
as the cargo in regard to a particular 
voyage or adventure, and the proceeds 
arising from the sale of the ship and 
cargo, and the profits of the adven- 
ture.” Knox v. Campbell, 1 Pa. 366, 
367, 44 AmD 139. To same effect Wil- 
liams v. Lawrence, 47 N. Y. 462 [aff 
53 Barb. 320}. 


[b] Not partners.—Where joint 
owners of a vessel agree to send her 
on a foreign voyage for their mutual 
benefit, and part of the outward cargo 
is purchased by each separately and 
part by both, jointly, they are still 


Chalmers, 7 B. 
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A vessel or 


tenants in common, and not partners. 
Harding v. Foxcroft, 6 Me. 76. 


87. See Partnership §§ 37-111. 
88. U. S.—Revens v. Lewis, 20 F. 
CasmNow Lith 2) Paine »202y ire 


Swallow, 23 F. Cas. No. 13,665, Olcott 
334. 


Ala.—Jones v. Pitcher, 3 Stew. & P. 
135, 24 AmD 716. 


Ky.—Patterson v. Chalmers, 7 B. 
Mon. 595; Hewitt v. Sturdevant, 4 B. 
Mon. 453. 


Me.—Phillips v. Purington, 15 Me. 
425; Harding v. Foxcroft, 6 Me. 76. 


Mo.—Hinton v. Law, 10 Mo. 701; 
Ward vy. Bodeman, 1 Mo. A. 272. 


N. Y.—Dunham y. Jarvis, 8 Barb. 
88, 2 Edm. Sel. Cas. 145; Mumford v. 
Nicoll, 20 Johns. 611. 


Pa.—Hopkins yv. 
34,53 AmD: 513, 


Va.—Briggs y. Barnett, 108 Va. 404, 
61 SE 797. 


[a] Association of separate owners 
of severai steamboats into a joint con- 
cern, to run their vessels, and to col- 
lect and receive the earnings of the 
boats into a common fund, out of 
which the expenses of all the boats 
are to be paid, is no more than a pri- 
vate copartnership in a _ particular 
business or transaction. Fleming vy. 
Lay, 109 Fed. 952, 48 CCA 748; The 
Bihar gee 23 F. Cas. No. 13,665, Olcott 
334, 


{[b] Owners of freight and cargo 
of vessel who share profits and losses 
are partners. Nicoll v. Mumford, 4 
Johns. Ch. (N. Y.) 522 [rev on other 
grounds 20 Johns. 611]. 


89. Sprowl vy. Kellar, 4 Stew. & 
P. (Ala.). 382; Jones: v. Pitcher; 3 
Stew. & P. (Ala.) 135, 24 AmD 716; 
Dunham v. Jarvis, 8 Barb. (N. Y.) 
88, 2 Edm. Sel. Cas. 145; Green v. 
Briggs, 6 Hare 395, 31 EngCh 395, 67 
Reprint 1219. 


Title under contract for building 
see supra § 74. 


90. Allen v. Hawley, 6 Fla. 142, 63 
Crier 198; Harding y. Foxcroft, 6 Me. 


91. Allen v. Hawley, 6 Fla. 142, 63 
Rees Ward v. Bodeman, 1 Mo. 


92. Phillips v. Purington, 15 Me. 
425; Harding v. Foxcroft, 6 Me. 76; 
Seymour v. Montgomery, 4 Abb. Dec. 
(N. Y.) 207, 1 Keyes 463. 


93. Jackson vy. Robinson, 13 F. Cas. 
No. 7,144, 3 Mason 138; Harding v. 
Foxcroft, 6 Me. 76; Runnels v. Mof- 
fat, 73 Mich. 188, 41 NW 224; Waller 
v. Broom, 1 Newfoundl. 438. ~ 


[a] Partnership not shown.—The 
fact that two persons own and run 


Forsyth, 14 Pa. 
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ture and character of the business or adventure in 
which the owners are engaged,®® or from the fact 
that partnership funds have been invested in the 
purchase of the vessel.°!_ But as such a partnership 
relation is regarded as being by way of exception 
to the usual relation of tenancy in common,®? in order 
to be effective it must be clearly shown,®’? and has 
been held to arise only by special contract.°* 


In use or employment. Whatever the relation of 
the owners as to the title to the vessel, they may, if 
the elements of 
partners in the use and employment of her in the 
business of carrying freight and passengers for 
hire,?° which partnership necessarily terminates 


partnership?’ are present, become 


boats together, paying expenses out 
of the earnings, and dividing the prof- 
its proportionately, does not create 
a partnership, as between themselves, 
where there is no partnership name, 
and there is no understanding between 
the parties that such relation exists. 
Runnels vy. Moffat, 73 Mich. 188, 41 
NW 224. 


[b] Mere agreement to share prof- 
its between the several owners does 
not make them partners. Waller v. 
Broom, 1 Newfoundl. 438. 


[c] Admissibility of declarations 
of alleged partners.—On the question 
whether a partnership did or did not 
exist, the declarations of the alleged 
partners, unaccompanied by acts, and 
unconnected with any of their dec- 
larations proved by the other party, 
are inadmissible in their own favor. 
Phillips v. Purington, 15 Me. 425. 


94. “Fischer v. Carey, 173 Cal. 185, 
159 P 577, LRA1917A 1100. 


95. See Partnership §§ 37-146. 
96. Ala.—Jones v. Sims, 6 Port. 
138; Jones v. Pitcher, 8 Stew. & P. 


135, 24 AmD 716. 


Cal.—Ferem v. Olson, 176 Cal. 652, 
169 P 386. : 


Hayaii.—Bishop vy. Everett, 6 Ha- 
wali 157. 

La.—Woods v. Pickett, 30 La. Ann. 
1095; Owens v. Davis, 15 La. Ann. 
22; Whipple v. Hill, 14 La. Ann. 437; 
Violett v. Fairchild, 6.La. Ann, 193; 
Lacoste v. Sellick, 1 La: Ann. 336; 
Byrne v. Hooper, 2 Rob. 229; Banchor 
v. Bell, 2 Rob. 182; Black v. Savory, 
17 La. 85; Burke v. Clarke, 11 La. 
206; David v. Eloi, 4 La. 106; Kim- 
bal v. Blanc, 8 Mart. N. S. 386. 


Md.—Milburn y. Guyther, 8 Gill 92, 
50 AmD 681. 


FY ava Sasol malig v. Shaw, 10 Gray 


Minn.—Russell v. Minnesota Outfit, 
1 Minn. 162. 


N. Y.—Williams v. Lawrence, 47 N. 
Y. 462 [aff 53 Barb. 320]; Donnell v. 
Walsh, 33 N. Y. 48, 88 AmD 361; Mer- 
ritt v. Walsh, 32 N. Y. 685; Carver 
v. Miller, 121 Mise. 707, 201 NYS 807 
[aff 211 App. Div. 807, 206 NYS 890]. 


Oh.—Lape y. Parvin, 2 Disn. 560, 13 
Oh. Dec. (Reprint) 342. 


Pa.—Croasdale vy. Von Boyneburgk, 
195 Pa. 377, 46 A 6; Adams yv. Carroll, 
85 Pa. 209. 


Eng.—Holderness y. Shackels, 8 B. 
& C. 612, 15 ECL 3038, 108 Reprint 
1170; Green v. Briggs, 6 Hare 395, 31 
EngCh 395, 67 Reprint 1219. 


Been teary v. Casey, 19 Grant Ch. 


[a] “Owners of shares in a vessel 


For later cases, developments and changes in the law see Annotations, same title and Section number. 


§§ 80-82] 


when the vessel is lost or sold,®7 or in case of a spe- 
cial partnership for a voyage, on the termination 
of the voyage;®® and every change in the owners 
while the vessel is so engaged constitutes a new part- 
nership.®® In such a case, however, in the absence 
of an express stipulation to the contrary, the use 
only, and not the property, of the vessel is brought 
into the partnership,! and the vessel itself does not 
thereby become partnership property but ‘continues 
the property of the joint owners, as tenants in com- 
mon;* and in some jurisdictions this rule is de- 
clared by statute. The owners do not become part- 
ners with one who advances them money, on their 
personal promise to pay him a share of the proceeds 
of the voyage in proportion to the sum advanced by 
him.* 

[§ 81] c. Evidence of Extent of Each Owner’s 
Interest.° Joint owners of a vessel are presumed to 
be owners of equal parts;® but the presumption is 
liable to be rebutted as by evidence of insurance: by 
each in different proportions,’ or by the production 
of the books and papers of the vessel;* and parol 
evidence of their contents unless specially objected 
to as secondary, must receive the same considera- 
tion as the books and papers themselves.® The reg- 


anew. partners in regard to its 
earnings and its proceeds.’ Carver 
v. Miller, 121 Misc. 707, 201 NYS 807, 
808 [aff 211 App. Div. 807; 206 NYS 


162; 
AmD 361. 
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Byrne v. Hooper, 2 Rob. (La.) 229; 
Russell v. Minnesota Outfit, 1 Minn. 
Donnell y. Walsh, 33 N. Y. 43, 88 


[58 C.J.] 638 
istry of two or more persons as owners does not 
prevent them from showing in what proportions they 
are respectively entitled,t® and from showing that 
their respective shares are different from those ap- 
pearing in the registry.11 


[§ 82] 2. Rights and Liabilities'?—a. In General. 
The powers, rights, duties, and liabilities of codwners 
of ships are in general essentially the same as in the 
case of other tenants in common in any other chat- 
tels,‘* and accordingly are generally determined and 
controlled by the laws relating to tenancy in com- 
mon in general,'* except where the relation between 
them is that of partnership.t> The power of one 
part owner as tenant in common to bind his coowner 
depends on the question of authority, which is gen- 
erally a mere question of fact,'® of which the fact 
of ownership is only prima facie evidence!? which 
may be rebutted by proof of the existence of any 
other fact wholly inconsistent with the existence of 
such authority.t8 Ordinarily an individual part own- 
er has no power, merely by virtue of his relation as 
joint owner, to bind his codwners in relation to any 
matters beyond the necessary and regular use of 
the vessel.1®9 Without their authority or consent he 
cannot sell?° or mortgage’! the interests of his co- 


Liability for: : 


Destruction of vessel while in pos- 
session as charterer see infra §§ 
315-322. 


890]. 


{b] Illustrations.—(1) Where the 
owners or part of them agree to pros- 
ecute a voyage in the vessel jointly, 
each contributing services and time, 
and sharing profits and losses, they 
are partners in the venture. Bulfinch 
v. Winchenbach, 3 Allen (Mass.) 161; 
Starbuck v. Shaw, 10 Gray (Mass.) 
492; Lape v. Parvin, 2 Disn. (Oh.) 
560, 13 Oh. Dec. (Reprint) 342. (2) 
Where owners of a ship employ her 
in a series of voyages and lettings of 
the vessel for hire on joint account, 
the earnings and expenditures on and 
in respect of different voyages going 
into the general account, there is a 
particular or quasi partnership for 
the general employment of the vessel, 
and the different voyages and lettings 
are connected together and are parts 
of the trade or business carried on by 
the owners of the vessel as partners. 
Williams v. Lawrence, 47 N. Y. 462 
[aff 53 Barb. 320]. 


97. Ferem v. Olson, 176 Cal. 652, 
169 P 386. 


Sale of vessel in general see infra 
§§ 102-122. 


98. Ferem v. Olson, 176 Cal. 652, 
169 P 386. 


[a] “For many purposes the em- 
ployment of the vessel upon each voy- 
age is regarded as a special partner- 
ship which ends on the termination 
of the voyage.” Ferem y. Olson, 176 
Cal. 652, 656, 169 P 386. 


99. Violett v. Fairchild, 6 La. Ann. 
193. 

“4. Ferem v. Olson, 176 Cal. 652, 169 
P 386; Hendy v. March, 75 Cal. 566, 17 
P 702; Owens v. Davis, 15 La. Ann. 
22; Whipple v. Hill, 14 La. Ann. 437. 


[a] “fhe use of a ship is distinct 
from the ship itself, and there may 
be a partnership in the use or earn- 
ings, although as to the vessel itself 
the parties are tenants in common. 
Hendy v. March, 75 Cal. 566, 569, 17 
P 702. 


2. The Daniel Kaine, 35 Fed. 785; 


[a] Running steamboat on shares 
does not make the owners partners 
in respect of the vessel, The Daniel 
Kaine, 35 Fed. 785. 


_ 8 See statutory provisions; and 
infra this note. 
fa] In California, for example, 


“part owners of a ship do not, by sim- 
ply using it in a joint enterprise, be- 
come partners as to the ship.” Civ. 
Code § 2396 [quot Hendy v. March, 75 
C@all*566,°569) 17 Eb 402). 


4 Gallop v. 
(Mass.) 282. 


5. Evidence of title see supra §§ 
75-78. 


6 The Schooner Nantasket, 39 Ct. 
Cl. 119; The Ship Betsey, 23 Ct. Cl. 
277; Jouanneau v. Shannon, 4 La. 
Ann. 330; Glover y. Austin, 6 Pick. 
(Mass.) 209. 


[a] “If two or three agree to have 
a ship built, they will be presumed 
to be owners equally, unless some dif- 
ferent proportion is agreed on.” Glo- 
ver v. Austin, 6 Pick. (Mass.) 209, 221. 


7. The Schooner Nantasket, 39 Ct. 
Cl. 119; The Ship Betsey, 23 Ct. Cl. 
att. 

8. Jouanneau v. 
Ann. 330. 


9. Jouanneau v. Shannon, supra. 


10. Ex p. Jones, 4M. & S. 450, 105 
Reprint 900. 


Registry of vessel as evidence of 
title see supra § 76. 


11. Whiton v. Spring, 74 N. Y. 169. 


[a] hus, where a part owner in 
fact owns one eighth of a brig, al- 
though the registry of the vessel and 
the bill of sale show-that ‘he owns only 
one-thirty-second part, he may prove 
by parol the facts as to ownership. 
Whiton v. Spring, 74 N. Y. 169, 


12. Cross references: 


Effect of limited liability act see in- 
fra ‘§ 1109. 


Newman, 7% Pick. 


Shannon, 4 La. 


Torts see infra § 417. 
Rights and liabilities of: 


Part owner as ship’s husband see 
infra §§ 94-101. 
Purchaser of part interest see infra 
§§ 118-121. 
Right of purchaser of master’s share 
as part owner see infra § 356. 


13. Briggs v. Barnett, 108 Va. 404, 
61 SE 797. 


14. Bradshaw v. The Sylph, 3 F. 
Cas. No, 1,791; Higgins v. Eva, 204 
Cal. 231, 267 P 1081 [rev on other 
grounds (A.) 259 P 5021; Allen: v. 
Hawley, 6 Fla. 142, 68 AmD 198. And 
see generally Tenancy in Common [38 
Onions 


15. See infra text and notes 25-32. 


16. -Baker v. Corey, .19 Pick. 
(Mass.) 496; Stedman y. Feidler, 25 
Barb. 605 [aff 20 N. Y. 437]. 


{a] Part owner as master.—(1) 
The master of a vessel, who is also 
part owner, must be considered as 
agent for the owners, where they do 
not interfere, and a contract made by 
him in his own name inures to their 
use and is binding on them. Baker 
v. Corey, 19 Pick. (Mass.) 496. (2) 
Authority and duties of master in 
general see infra § 359 et seq. 


Power as to repairs and supplies see 
infra § 90. 


17. Stedman v. Feidler, 
605 [aff 20 N. Y. 437]. 


18. Stedman vy. Feidler, supra. 


19. Montell v. The William H. Rut- 
Aine dies CAS INOn Oates 


20. See infra § 102. 


21. Donald v. Hewitt, 33 Ala. 534, 
73 AmD 431; Bristowe v. Butler, 1 
Newfoundl. 19. 


[a] Part owner of ship cannot hy- 
pothecate her beyond the extent of his 
own interest in her, without authority 
from the other part owners to do so. 
Bristowe v. Butler, 1 Newfoundl. 19, 


25 Barb. 


64 [58 C.J.] 


owners, draw drafts or notes in the name of the 
vessel and owners,?? apply the freight earned in 
payment of his individual debt,** or procure insur- 


ance for the other owners.”* 


As partners. 


In General. 


Mortgages in general see infra §§ 
123-140. 


22. Brooks v. Harris, 12 Ala. 555; 
Holeroft v. Wilkes, 16 Ind. 373; Woods 
v. Pickett, 30 La. Ann. 1095; Oglesby 
VeahesD: S. Staey, 10 Mas Anne 217; 
Whiton v. Spring, 74 N. Y. 169. 


23. Donovan v. Dymond, 7 F. Cas. 
No. 3,993, 3 Woods 141; Jones v. 
Sims, 9 Port. (Ala.) 236, 33 AmD 313. 


[a] Charter party made by agents 
who are part owners (1) to enable an 
individual creditor to repay himself 
out of earnings is void as against the 
vessel and other owners. The A. M. 
Bliss, 1 F. Cas. No. 274, 2 Lowell 108. 
(2) Requisites and validity of charter 
parties in general see infra §§ 153- 
TEG)s 


24. See Marine Insurance § 34. 


Part ownership as insurable interest 
see Marine Insurance §§ 7, 8. 


25. See supra § 80. 

26. See Partnership §§ 209-568. 

27. Woods v. Pickett, 30 La. Ann. 
1095; Williams v. Lawrence, 47 N. 


Y. 462 [aff 53 Barb. 320]. 


[a] All rules applicable.—‘When- 
ever a general partnership, embracing 
the ownership of the vessel and the 
business in which she is engaged, or 
a particular partnership, either in re- 
spect to the ship or a particular voy- 
age or adventure, exists, all the rules 
applicable to ordinary partnership 
apply, and the rights and liabilities 
of the copartners are the same as in 
mercantile or other business copart- 
nerships.”” Williams v. Lawrence, 47 
N. Y. 462, 464 [aff 53 Barb. 320]. 


28. Patch v. Wheatland, 8 Allen 
(Mass.) 102; Miles v. Thomas, 9 Sim. 
606, 16 EngCh 606, 59 Reprint 492; 
Ex p. Howden, 2 Mont. D. & De G. 574. 


29. Thomas v. Clarke, 2 Stark. 450, 
8 ECL 484, 171 Reprint 702. 


Authority to execute charter party 
in general see infra § 152. 


30. See infra § 102. 
31. Patch v. Wheatland, 8 Allen 
(Mass.) 102; Milton v. Mosher, 7 


Metce. (Mass.) 248; Ex p. Howden, 2 
Mont. D. & De G. 574. 


32. Lacoste v. Sellick, 1 La. Ann. 
336;- Byrne v. Hooper, 2 Rob. (La.) 
229; Banchor v. Bell, 2 Rob. (La.) 
TS Ze lackay Vines anvOlyee eli mmlan ar Sot 


Where the relation between the sev- 
eral owners as to the ownership or operation of the 
vessel is that of partnership,?® the laws relating to 
partnership in general?® determine and control their 
rights and liabilities.27_ Each owner, as partner, may 
deal with the ship like any other chattel of the firm,”*® 
and may bind the firm by chartering the ship on 
its behalf;29 or he may sell®® or mortgage*? the 
interest of the firm in the vessel; and the partners 
are bound in solido on all obligations growing out 
of the business of the partnership.** 


[§ 83] b. As to Use and Control of Vessel—(1) 
As between part owners, those owning 
a majority in interest have the right to control the 
use of the vessel,?* and, if necessary, may maintain 


SHIPPING 


the property to 


[§§ 82-83 


a suit in admiralty?* to compel the dissenting part 
owners, if they are in possession of the ship, to yield 


those who have thus the right to 


employ it in trade or commerce,?® but only where 
it appears that it is the intention of the owners, ap- 


TR 


plying for the possession of the vessel, so to use 
In the exercise of such right of control the 
majority owners may change the employment of the 
vessel, from that in which it has been engaged to 
any other trade or business for which it is suitabie.°* 
The majority owners, however, must communicate 
their design as to employing the vessel to the minor- 
ity,?’ and, if required, must give security for the 
safe return of the vessel;%° 
right of a minority owner, the majority owners have 


but subject to this 


unlimited control over his interest.4° If the minority 
owners do not dissent from the use to which the 


David v. 
Robinson vy. Stuart, 


Burke v. Clarke, 11 La. 206; 
Eloi, 4 La. 106; 
68 Me. 61. 


33. U.S.—The Orleans, 11 Pet. 175, 
9 L, ed. 677; Clayton v. The Eliza B. 
Emory, 4 Fed. 342; Diedman v. The 
Joseph Hume, 7 F. Cas. No. 3,901; 
Revens v. Lewis, 20 F. Cas. No. 11,711, 
2 Paine 202; Tunno v. The Betsina, 24 
F. Cas. No. 14,236; Willings v. Blight, 
30 F. Cas. No. 17,765, 2 Pet. Adm. 288. 


Ala.—Lutz v. Van Heynigen Brok- 
erage Co., 199 Ala. 620, 625, 75 S 284 
[cit Cyc]. 


Cal.—Loring v. Illsley,.1 Cal. 24. 


Conn.—Southworth v. Smith, 27 
Conn. 355, 71 AmD 72; Gould v. Stan- 
ton, 16 Conn. 12; Williams v. Kelly, 
2 Conn. 218 note. 


Fla.—Hyer v. Caro, 17 Fla. 332. 


Ga.—-Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 


La.—Jouanneau y. Shannon, 4 La. 
Ann. 330. 


Me.—Hall y. Thing, 23 Me. 461. 


Minn.—Swain v. Knapp, 34 Minn. 
232, 25 NW 397. 


N. Y.—Williams v. Hays, 143 N. Y. 
442, 38 NE 449, 42 AmSR 743, 26 LRA 
153; Stedman vy. Feidler, 25 Barb. 605 
[afi 20 NW 43ial. 


Aap ness v. Paynter, 7 Phila. 


Eng.—Falkland v. Cheney, 
Poy CEVA C6 2ave DCI tees Olan aD DEVE 
Campbell 5 uw Owe Do TO menhe 
Margaret, 2 Hagg. Adm. 275, 166 Re- 
print 244; Knight v. Parry, 1 Show. 
13, 89 Reprint 418. 


Ont.—Merchants’ Bank vy. Graham, 
27 Grant Ch. 524. 


_[a] Reason for rule.—‘It is con- 
sidered to be for the interest of the 
country, as well as of the ship-own- 
ers, that ships should be employed; 
and it is more reasonable that they 
should be employed at the will of the 
majority, than that the minority 
should elect, or that they should re- 
main unemployed.’ Gould vy. Stan- 
ton, 16 Conn, 12,22. 


a ower to remove master see infra 


* 


5 Bro. 


34. Admiralty jurisdiction in pos- 
sessory suit in general see Admiralty 
§§ 112, 113. 


35. Diedman vy. The Joseph Hume, 


vessel is put and require security,*! they will be 
bound by all acts and contracts of the majority 
owners in the use of the vessel,*? and by all labili- 
ties incurred by the vessel in due course of trade.** 


7 F. Cas. No. 3,901; Southworth v. 


Smith) 27 "Conny 355, | 71) Ann yay 
Myer sy. (Caro,.i7 Mlapess2s 
[a] Recovery of ship.—The ma- 


jority owner of a foreign vessel] mere- 
ly touching at an American port en 
route is entitled to recover posses- 
sion against an alien minority owner, 
acting as master. Diedman v. The 
Joseph Hume, 7 F. Cas. No. 3,901. 


36. Southworth v. Smith, 27 Conn. 
355, (71 AmD 72. 


[a] Interposition refused.— 
“Where it does not appear that it is 
the object of a portion of the owners 
of a ship, in applying for the posses- 
sion of it, to employ it themselves, 
or no purpose appears excepting 
merely to procure a transfer of the 
possession of the vessel to them- 
selves, such interposition, as it would 
be wholly useless, would be refused.” 
Southworth v. Smith, 27 Conn. 355, 
362, 71 AmD 72. 


Admiralty jurisdiction in general 
see Admiralty §§ 16-128. 


37. Hall v. Thing, 23 Me. 461. 


[a] Reason for. rule.—“There 
must necessarily be a discretion in- 
trusted for the benefit of all to the 
owners of a major part, to enable 
them to take advantage of the chang- 
ing aspects of business, and to secure 
the benefit of adventures holding out 
the prospect of favorable results, to 
change the employment of the vessel 
from the performance of foreign yvoy- 
ages, to the coasting trade, and the 
fishing business, if the vessel be of a 
suitable character for such employ- 


ment.” Hall v. Thing, 23 Me. 461, 
463. 
38. 


Willings v. Blight, 30 F. Cas. 
No. 17,765, 2 Pet. Adm. 288. 


39. See infra § 84. 


40. Stedman v. Feidler, 25 Barb. 
605 [aff 20 N. Y. 487]. 


[a] “They may at all times em- 
ploy the ship as they please without 
consulting him, and in case of his dis- 
sent, for their own exclusive use and 
profit.” Stedman v. Feidler, 25 Barb. 
605, 608 [Laff 20 N. Y. 437]. 


41. See infra § 84. 


42. Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. ® 


43. See infra §§ 86, 90. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 83-85] 


Use by minority. If the majority owners decline 
to employ the vessel at all, the minority owners have 
a right to take possession and employ the ship in 
the same manner as the majority could have em- 
ployed it,** and in like manner may compel a sur- 
render of the possession of the vessel for such pur- 


pose.*° 


: [\ 84] (2) Security for Safe Return. The minor- 
ity owners, who dissent to a voyage or use of the 
vessel by the majority owners, are entitled to a bond 
or security from the latter, stipulating for the safe 
return of the vessel, or, in case of her loss, to pay 
to the minority owners the value of their shares,*® 
the right to which security may be enforced in a 
court of admiralty.** On the giving of such seeurity 
the dissenting minority owners will not be entitled 
to share in the profits or be liable for the expenses 


Aa ene Orleans Iaeete (Us. ai D, 
9 L. ed. 677; Tunno vy. The Betsina, 
24 F. Cas. No. 14,236; Southworth v. 
Sanka, 9AM OGveriny Sosy, Wak oNib) aie 
Gould v. Stanton, 16 Conn. 12. 


45. Southworth v. Smith, 27 Conn. 
SOD AMD» 7257" Eyertv. Caro; “17 
Bla. 332. 

46. U.S.—The Orleans, 11 Pet. 175, 
9 L. ed. 677; Coyne v. Caples, 8 Fed. 
638, 7 Sawy. 360; Sturges v. The Mary 
Staples, 23 F. Cas. No. 13,566a; Tunno 
v. The Betsina, 24 F..Cas. No. 14,236. 


Conn.—Southworth v. Smith, 27 
Conn. 355, 71 AmD 72; Gould v. Stan- 
ton, 16 Conn. 12; Williams v. Kelly, 
2 Conn. 218 note. 
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Fla.—Hyer v. Caro, 17 Fla. 332. 


Ga.—Swift v. Tatner, 89 Ga. 
15 SE 842, 32 AmSR 101. 


Minn.—Swain v. Knapp, 
232, 25 NW 397. 


N. Y.—Stedman v. Feidler, 25 Barb. 
605 [aff 20 N. Y. 437]. 


660, 


34 Minn. 


Pecan Vater v. Paynter, 7 Phila. 
336. 

Eng.—The England, 12 P. D. 32; 
The Robert Dickinson, 10 P. D. 15; 
appmeve campbell: 57 ele J. -Q.B. 79) 
Ouston v. Hebden, 1 Wils. C. P. 101, 


95 Reprint 515. 


Ont.—Merchants’ Bank v. Graham, 
27 Grant Ch. 524. 


[a] “The object of the bond is 
plainly not to exempt from personal 
liability, but to save the dissentient 
part owner from the loss of his in- 
terest in the vessel or of injury to it 
through the contemplated voyage, 
which mere dissent would not secure 


to him.” ‘Scull v. Raymond, 18 Fed. 
547, 552. 
[b] Necessity of demand for se- 


curity.—A dissenting owner is not 
bound to demand a bond, and failure 
to do-so will not prevent his recover- 
ing costs on a libel to secure such 
bond. Sturges v. The Mary Staples, 
23 E.Cas. No. 13,566a. 


[c] Form of bond.—The Margaret, 
2 Hage. Adm. 275, 166 Reprint 244. 


47. Bragdon v. The Kitty Simpson, 
Sei Cas.) Noi 1,798. 


[a] Intemperance of master is 
sufficient ground for a decree in ad- 
miralty requiring the majority own- 
ers of a vessel to give the dissenting 
owners a stipulation for her safe re- 
turn from a proposed foreign voyage. 
Bragdon v. The Kitty Simpson, 3 F. 
Cas. No. 1,798. 

[b] Unregistered owner.—VWhere 
a part owner of a vessel, known to be 


[587 C. J.—5) 


SHIPPING 


therein ;°° 


of running the ship.¢$ 
of the bond must be fairly complied with,*® and usu- 
ally applies only to the particular voyage named 
and where it is for the safe return of' 
the vessel to a named port, it is not satisfied by her 
return to another port.*+ 


[58 C.J.] 6a 


The condition or stipulation 


Amount of bond. The usual practice in this coun- 


vessel.°? 


Use.*® 


such by the other owners, omits to 
comply with the requisitions of the 
registry act, etc., without any fraudu- 
lent intent, and one of the other own- 
ers obtains an enrollment of the ves- 
sel, and swears that he and other per- 
sons own her, and totally omits the 
name of such part owner, the latter, 
on application to the court, is entitled 
to an order that the other owners 
shall give security for the safety of 
the vessel on a voyage not approved 
by him. Fox v. Paine, 9 F. Cas. No. 
5,014, Crabbe 271. 


Admiralty jurisdiction in general 
see Admiralty §§ 16-128. 


Enjoining use of ship until security 
given see infra § 92. 


48. See infra § 87. 

49. Rodick v. Hinckley, 8 Me. 274. 
50. Rodick v. Hinckley, supra. {| 
[a] “The stipulation ... is in its 


nature provisional. It is not treated 
nor allowed as a continuing, perma- 
nent arrangement, by which the 
rights of an owner are protected and 
preserved; but simply as a present 
measure of relief, afforded in a par- 
ticular case, for a particular voyage.” 
Peery v. The Betsina, 24 F. Cas. No. 
14,236. 


51. The Susan WB. Voorhis, 23 F. 
Cas. No. 13,633, 10° Ben. 380; Rodick 
v. Hinckley, 8 Me. 274; The Regalia, 
5 Aspin. 338; The Cawdor, [1900] P. 
47. But see The Margaret, 2 Hage. 
Adm. 275, 166 Reprint 244 (holding 
that an obligation to bring back the 
vessel is complied with when the ves- 
sel is within the protection of the 
country to which she belongs). 


[a] Bond for voyage to named for- 
eign port and back is not complied 
with where the vessel is employed in 
trade between various other ports be- 


fore its return home. Rodick v. 
Hinckley, 8 Me. 274. 
52. Ox) Va eaine eon Bek Cas. te NiO: 


5,014, Crabbe 271; The Marengo, 16 
F. Cas. No. 9,066, 1 Sprague 506. 


fa] In England (1) the dissent- 
ing owner is entitled to a bond condi- 


tioned at the agreed or appraised 
value of his share. The England, 12 


P. D. 32; The Robert Dickinson, 10 
P. D. 15. (2) If the parties cannot 
agree on the value of the shares, they 
must be appraised in the usual way. 
The Robert Dickinson, supra. 


53. Sale of vessel in general see 
infra §§ 102-122. 
54. Jurisdiction of admiralty on 


disagreement as to employment see 
Admiralty § 115. 


try is to require a bond in double the estimated val- 
ue of the dissenting minority owners’ shares in the 


[§ 85] (3) Sale in Case of Disagreement as to 
An order of court®+ decreeing a sale of the 
vessel and a division of the proceeds between the 
owners may be obtained on the application of either 
party where the owners of equal interests in a ves- 
sel cannot agree concerning her use and employ- 
ment,*° and where, under some laws, an offer to buy 


55. Coyne v. Caples, 8 Fed. 638, 7 
Sawy. 360; Burr v. The St. Thomas, 
4 F. Cas. No. 2,194a; Lewis v. Kinney, 
15 E. Cas: No. 8,325, 5 Dilly 159%) The 
Ocean Belle, 18 F. Cas. No. 10,402, 6 
Ben. 253; The Seneca, 21 F. Cas. No. 
126/00), oe Weall.. Jr oo Op OmbcnlamNene les 
Inev 7 Ma @aiss Nos 3405.0 snG lbp pel Ole 
Tunno v. The Betsina, 24 F. Cas. No. 


14,236; The Vincennes, 28 F. Cas. No. 
16,944; Schacht v. Eschbacher, 21 Pa. 
Co. 201. 

[a] Sale may be ordered where a 


part owner of a vessel seeks to em- 
ploy it in a dangerous and hazardous 
enterprise without the consent, and 


over the objection, of the owner of 
the other half. The Ellenora, 252 
Fed. 209. 

[b] Pleading.—A motion founded 


on affidavits made by the half owners 
in possession for leave to retain and 
employ the vessel, on giving security 
for one half her value, will not be 
considered, on the application for sale, 


where no answer has been filed. Burr 
Vv. (The St) (Maromas, 94) hilCace UNioz 
2,194a. 

{[c] History of rule.—(1) “This 


rule found basis in the fifth and sixth 
articles of the Marine Code of France, 
Ordinances of Louis XIV, published 
to the maritime nations of Europe as 
early as 1681, which are said to be 
substantially the same as the first 
rule of the Roman Marine Code, and 
whieh provides: ‘No person may con- 
strain his partner to proceed to the 
public sale of a ship held in common, 
except the opinions of the owners be 
equally divided about the undertaking 
of some voyage.’ This was quoted 
by Justice Washington as early as 
1829 (The Seneca, 21 F. Cas. No. 12,- 
670, 23 Myer’s Federal Decisions, 
363), in which he held that a sale 
of the vessel ought to be decreed 
where two equal joint owners of a 
ship could not agree upon the agency 
of employing it or the manner of em- 


ployment. This case reviews the 
various Marine Codes.” The Ellen- 
ora, 252 Fed. 209, 210. (2). The pro- 


visions of the French law, which au- 
thorize a compulsory sale of a ves- 
sel, in case of partners disagreeing 
about the use of her, are part of the 
general law of admiralty binding on 
the courts of the country. The Sen- 
éca, 21 F. Cas. No. 12,668, 3 Wall. Jr: 
395, 6 Pals 213: 


[d] In England (1) it was for- 
merly held that a sale could not be 
ordered by a court of admiralty in 
case of disagreement among joint 
owners. The Apollo, 1 Hagg. Adm. 
306, 166 Reprint 109; Ouston v. Heb- 
den, lL Wils! C.P. 101) 9seReprint 55. 
(2) But, since the passing of Ad- 
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or sell has been submitted by the owners asking for 
the sale, and been refused.°® To warrant such a 
sale the disagreement must relate not merely to the 
question of employment, but to the manner in which 
the vessel shall be employed,®? and must be such 
as to prevent the present employment of the ves- 
sel;°’ and the owners asking for a sale must pro- 
pose different‘employment for her,°® or, if they mere- 
ly object to the voyage proposed, they must give 
some reasonable ground therefor.°° It has also 
been stated that a sale may be ordered where a mi- 
nority do not wish to employ the vessel, but the 
majority who do wish to employ it cannot give a 
sufficient stipulation,®! or where a majority in value, 
showing it to be for the general good, ask for a 
sale.°2 Such a sale will not be ordered at the in- 
stance of minority owners who cannot agree with 
the majority as to the employment of the vessel,°® 
except in case of an unreasonable refusal of the 
majority to employ the vessel.°# 


[§ 86] c. As to Profits and Expenses®>—(1) In 
General. Although the part owners of a vessel are 
tenants in common,°® they are jointly interested in 
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her use and employment, and the law as to the earn- 
ings of a ship, whether as freight, cargo, or other- 
wise, follows the general law of partnership.°* Ex- 
cept where one or more of the part owners dissent. 
from the voyage or employment of the vessel,°* each 
part owner is entitled to his proportionate share of 
the profits or earnings of the vessel,®® after the ex- 
penses of the voyage, including the cost of repairs 
and supplies for that voyage, are paid therefrom,*° 
even though he refuses to join in fitting out the 
ship.*+ 


Expenses. Except where the necessary expenses 
are incurred in a state or country where the law 
creates a solidary obligation therefor,’? each part 
owner, in such a ease, likewise is liable for his pro- 
portionate share of the expenses incurred in obtain- 
ing such profits or earnings,**® and he is not entitled 
to his share of the earnings until his share of the 
disbursements or expenses is deducted or paid.** 
If one part owner has made advances for the adven- 
ture or paid claims arising out of it, he is entitled to 
contribution from his coowners for their shares there- 
of,*° unless the voyage was an illegal one,’® and 


miralty Ct. Act (1861) § 8, the court 
has a discretionary power to order the 
sale of a vessel proceeded against in 
an action of codwnership, notwith- 
standing the sale is opposed by the 
majority of the coéwners. The Nelly 
Schneider, 3 P. D. 152. 


56. See cases infra this note. 
[a] Under law of Scotland (1) 
which gives dissenting owners the 


right to offer their shares for sale 
to the other owners, and, if this of- 
fer is not accepted, to require a ju- 
dicial sale and division of the pro- 
ceeds, an irrevocable disagreement 
between the owners as to the man- 
agement and repair of a fishing ves- 
sel, the refusal of one to serve longer 
in her operation with the other, and 
an offer of the other to sell his inter- 
est or to buy the other’s interest ata 
Stated price, are a sufficient cause for 
a sale of the vessel in admiralty and 
a division of the proceeds. The 
Katallas ii BR. (2d) 268. -(2)'" Buta 
half owner of a fishing vessel is not 
entitled to have her sold in admiralty 
and the proceeds divided where there 
is no disagreement as to operation, 
no thterference or objection by one to 
her operation by the seller as in the 
past, and no give or take offer for 
her sale has been submitted. The 
Akutan, 17 F. (2d) 266. 


57. The Annie H. Smith, 1 F. 
No. 420, 10 Ben. 110; Tunno v. 
- Betsina, 24 F. Cas. No. 14,236. 


58. The Annie H. Smith, 1 F. 
No. 42, 10 Ben. 110. 


Cas. 
The 


Cas. 


59. The Annie H. Smith, supra. 
60. The Annie H. Smith, supra. 
61. Tunno v. The Betsina, 24 F. 


Cas. No. 14,236. 


62. Tunno v. The Betsina, supra; 
Crane v. Ford, Hopk. (N. Y.) 114. 


[a] Sale to terminate receivership. 
—Where, on account of litigation be- 
tween part owners of a vessel, it has 
been sailed under the direction of a 
receiver for.two years, and must be 
fitted out for another season or lie 
useless, the sale of the property will 
be ordered to terminate the receiver- 
ship, it being inconvenient that the 
court should conduct operations for 
so long atime. Crane vy. Ford, Hopk. 
Nis Ga), alalils 


63. The Orleans, 11 Pet. (U. S.) 
1%; 9 Eas eds 67-73) Coyne v. ‘Caples, 8 


For later cases, developments and changes in the law see Annotations, same title and section number, 


] 


Fed. 638, 7 Sawy. 360; Bradshaw v. | 
The Sylph, 3 F. Cas. No. 1,791; Lewis 
v. Kinney, 15 F. Cas. No. 8,325, 5 Dill. 
159; The Ocean Belle, 18 F. Cas. No. 
10,402, 6 Ben. 253; Tunno v. The Bet- 
sina, 24 F. Cas. No. 14,236. 


[a], “Zhe sale of a vessel is not 
encouraged, because the interference 
of the court in aiding a discontented 
part-owner to force a sale would in 
many cases serve only to gratify ca- 
price or passion, tend to the injury of 
other part-owners, and invite frequent 
and injurious interruptions of com- 
‘mercial operations.’ Tunno v. The 
Betsina, 24 F. Cas. No. 14,236. 


64. The Annie H. Smith;1 F. Cas. 
No. 420, 10 Ben. 110. 


65. As to tenants in common in 
general see Tenancy in Common [388 
Cyc 53 et seq]. 


66. See supra § 79. 


67. Green v. Briggs, 6 Hare 395, 
31 EngCh 395, 67 Reprint 1219. 


Sharing in partnership profits in 
general see Partnership §§ 231, 232. 


68. See infra § 87. 
69. U. S.—Scull v. Raymond, 18 
Fed. 547. 


lag Miaka v. Stanton. 16 Conn. 


Me.—Call v. Houdlette, 70 Me. 308. 


Eng.—The Vindobala, 13 P. D. 42 
[rev on other grounds 14 P. D. 50]; 
Anonymous, Skin. 230, 90 Reprint 
106; Strelly v. Winson, 1 Vern. Ch. 
297, 28 Reprint 480. 


Ont.—Merchants’ Bank v. Graham, 
27 Grant Ch. 524. 


{a} Money paid to part owners for 
their votes in appointment of a cap- 
tain is no profit of the ship. Moffatt 
v. Farquharson, 2 Bro. Ch. 338, 29 Re- 
print 189. 

[b] Presumptive right.—Owner- 
ship of an interest in a vessel is prima 


‘facie evidence of a right to share in 


the earnings of the vessel. 
Houdlette, 70 Me. 308. 


70. Hooper v. Lusby, 4 Campb. 66, 
171 Reprint 22; Holderness vy. Shack- 
els) 8 JB. &C. CYAN 1S HCL 8030108 
Reprint 1170; Green v. Briggs, 6 Hare 
395, 31 EngCh 395, 67 Reprint 1219; 
Lindsay v. Gibbs, 3 De G. & J. 690, 68 
EngCh 690, 44 Reprint 1435. 


Call v. 


71. Strelly v. Winson, 1 Vern. Ch. 
297, 28 Reprint 480. 


72. Bent v. Lauve, 3 La. Ann. 88; 
Ferguson v. Flower, 4 Mart. N.. S. 
(La.) 312. 


[a] Thus (1) part owners of a 
steamboat, residing in Louisiana, are 
bound in solido for necessaries fur- 
nished the boat in a country where 
the law creates in such case a solidary 
Obligation. Ferguson v. Flower, 4 
MartiN.. SS. (lLas), 32. -€2).— Lila billy 
rae necessaries in general see infra 


73. Conn.—Gould v. Stanton, 16 
Conn. 12; Williams v. Kelly, 2 Conn. 
218 note. 


Ga.—Swift v. Tatner, 
15 SE 842, 32 AmSR 101. 


La.—Baldwin v. Gray, 4 Mart. N. S. 
192, 16 AmD 169. 


Me.—Hall v. Thing, 23 Me. 461. 


N. Y.—Wood v. Merritt, 15 N. Y. 
Super. 368. 


S. C.—Holmes vy. Bigelow, 3 S. C. 
Eq. 497. ; 

Eng.—The Vindobala, 13 P. D. 
[rev on other grounds 14 P. D. 50]. 


Liability for repairs and supplies 
see infra § 90. ; 


_ ibiability of partners for expenses 
in general see Partnership §§ 233, 234. 


74. Holderness y. Shackels, 8 B. & 
C. 612, 15 BCL 303, 108 Reprint 1170. 


SysAgs Conn.—Pona v. Smith, 4 Conn. 


gether v. Mehlgarten, 19 Ill. 


Me.—Hill v. Crocker, 87 Me. 208, 32 
A 878, 47 AmSR 2321. ii 


N. Y.—Wood v. Merritt, 1 es 
Super. 368. : aes 


Eng.—Helme v. Smith, 7 Bing. 70 
20 ECL 316, 181 Reprint 274, > ek 


[a] Special request to pay in such 
cases need not be proved, but may be 
implied from the peculiar relation of 
the parties, and the beneficial nature 
of the acts done. Haven vy, Mehlgar- 
ten, 19 Tl]. 91. 


Contribution between parties in. 
general see Partnership § 260 


76. 


89 Ga. 660, 


42 


Pond v. Smith, 4 Conn. 297. 
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he has a lien on the proceeds of the venture for his 
share of the disbursements.’7 But he is not entitled 
to contribution for advances paid for expenses not in- 
curred on behalf of the codwners or which they were 
not bound to pay,’® or for money expended with- 
out the coowners’ knowledge or consent, for repairs 
in a home port.?® 


Part owners who do not dissent with knowledge 
that other part owners have dissented are liable to 
bear the expenses and receive the profits in the pro- 
portion which their shares bear to the number of 
shares in the vessel, after the deduction of the shares 
of the dissenting part owners.®° 


[§ 87] (2) Dissenting Owners. Part owners who 
dissent from the voyage or use of the vessel and 
take security for its safe return,’! and refuse to 
bear or be responsible for any part of the expense 
or losses,°? are not entitled to share in the profits 
of the venture,** or to any compensation for the 
use of their interest;** and are not liable for the 
expenses thereof,*° except such expenses as were 
incurred previous to the taking of the security ;%¢ 
and it has been held in this conneetion that, although 
a part owner dislikes the voyage, unless he express- 
ly dissents, it will be regarded as a voyage with 
his consent.°* A part owner who dissents from the 
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authority of the managing codwner to bind him for 
supplies is no longer entitled to share the profits, 
or liable for the expenses,88 whether or not the 
creditors have notice of his dissent.’® 


Necessity of security. According to some decisions 
the taking of a bond as security for the safe return 
of the vessel®® is necessary to render a part owner’s 
dissent effective for the purposes of the above 
rules,?' but, by the weight of authority, although 
such bond is necessary to secure the dissenting part 
owner’s interest in the vessel,®” and is the best evi- 
dence that the dissenting owner has abandoned all 
control and interest in the voyage and is exempt 
from any personal liability or charge for the voy- 
age,°* it is not the only evidence, and proof of actual 
dissent is sufficient.°* 


[§ 88] d. As to Loss or Injury of Vessel or Car- 
go—(1) Between Part Owners Themselves. A part 
owner of a vessel is not liable to his codwners as 
for a conversion thereof because of his acts of pos- 
session and control of the vessel,?® except where, 
through his fault, there is a wrongful destruction of 
the vessel or something equivalent thereto, where- 
by the interests of the coowners are excluded, de- 
stroyed, or ignored.°® A sale of the vessel by a 
part owner does not constitute, as against his co- 


77. Holderness v. Shackels, 8 B. & 
C. 612, 15 ECL 303, 108 Reprint 1170. 


Lien on vessel see Maritime Liens § 


78. Reed v. Bachelder, 34 Me. 205. 


[a] Thus a part owner who pays 
money to discharge liens for the ex- 
penses of building a vessel has no 
right to contribution from the other 
part owners if the liens arose wholly 
from the delinquency of his vendor 
to pay his proportion of the build- 
ing expenses. Reed vy. Bachelder, 34 
Me. 205. 

79. Benson v. Thompson, 27 Me. 
470, 46 AmD 617. 

Liability for repairs and supplies in 
general see infra § 90. 


80). ‘The Vindobala, 13. PRP. D., 42 
[rev on other grounds 14 P. D. 50]. 


81. See supra § 84. 


82. Swain v. Knapp, 34 Minn. 232, 
25 NW 397. 

$3, . LS. Seull’_v.. Raymond, 18 
Fed. 547; Coyne v. Caples, 8 Fed. 638, 
7 Sawy. 360. 

Fla.—Hyer v. Caro, 17 Fla. 332. 


Mass.—Taylor v. Richards, 3 Gray 
326. 

Minn.—Swain v. 
232, 25 NW. 397. 

N. Y.— Stedman v. Feidler, 25 
Barb. 605 [aff 20 N. Y. 437]. 


Eng.—The England, 12 P. D. 32; 
Anonymous, 2 Ch. Cas. 36, 22 Reprint 
834; Davis v. Johnston, 4 Sim. 539), 
6 Eng. Ch. 539, 58 Reprint 202. 

Ont.—Merchants’ Bank v. Graham, 
27 Grant Ch. 524. 

[a] “A part owner who refuses to 
join in or contribute to the employ- 
ment of the vessel, is not entitled a 
h of the profits.” Coyne v. Ca- 
olen 28 Fed. 638, 639, 7 Sawy. 360. 

84. The Marengo, 16 F. Cas. No. 
9,065, 1 Lowell 52; Swain v. Knapp, 
34 Minn. 232, 25 NW 397. 


85. U. S.—Scull v. Raymond, 18 


Fed. 547. 
Fla.—Hyer v. Caro, 17 Fla. 332. 


Knapp, 34 Minn. 


Ga.—Swift v. Tatner, 89 Ga. 660, 
15 SE 842, 32 AmSR 101. 


La.—Woods v. Pickett, 30 La. Ann. 
1095. 


Minn.—Swain y. Knapp, 
232, 25 NW 397. 


N. Y.—Stedman vv. Feidler, 25 
Barb. 605 [aff 20 N. Y. 437]. 


S. C.—Holmes yv. Bigelow, 3 S. C. 
Eq. 497. 


Eng.—The England, 12 P. D. 32. 


Ont.—Merchants’ Bank vy. Graham, 
27 Grant Ch. 524. 


86. Davis v. Johnston, 4 Sim. 539, 
6 EngCh 539, 58 Reprint 202. 


[a] Thus, a part owner who takes 
security is not entitled to share in the 
profits of the voyage, but he may be 
liable for expenses incurred ‘in fit- 
ting out the vessel for the voyage, 
previous to the taking of the secur- 
ity. Davis v. Johnston, 4 Sim. 539, 
6 EngCh 539, 58 Reprint 202. 


34 Minn. 


87. Holmes v. Bigelow, 3 S. C, Eq. 
497. 
ss. Stedman v. Feidler, 20 N. Y. 


437 [aff 25 Barb. 605]. 


s9. Stedman vy. Feidler, 
605 [aff 20 N. Y. 4387]. 


90. See supra § 84. 


91. Gould v. Stanton, 16 Conn. 12; 
Williams v. Kelly, 2 Conn. 218 note; 
Jovanneau v. Shannon, 4 La. Ann. 
3307 Sole 


“Tf the dissenting part owner does 
not apply for security, he is supposed 
to consent to the employment of the 
ship, is liable for his share of the 
expenses, and entitled to a share in 


25 Barb. 


the profits.” Jouanneau vy. Shannon, 
supra. 

92. See supra § 84. 

93. Scull v. Raymond, 18 Fed. ‘547. 

94. U. S.—Scull v. Raymond, 18 
Fed. 547. 


Mass.—Taylor v. Richards, 3 Gray 
326. 


Minn.—Swain v. Knapp, 
232, 25 NW 397. 


34 Minn. 


N. Y.—Stedman vy. Feidler, 20,N. Y. 
437 [aff 25 Barb. 605]. 


Eng.—Frazer v. Cuthbertson, 6 Q. 
B. D. 93; Horn v. Gilpin, Ambl. 255, 
27 Reprint 170; Anonymous, Skin. 
230, 90 Reprint 106; Strelly v. Win- 
son, 1 Vern. Ch. 297, 23 Reprint 480. 


[a] Written notice served by a 
part owner on his codwner, withdraw- 
ing from the latter all authority to 
represent him in the management of 
the vessel, and forbidding him to 
contract any debts for running the 
same, and notifying him that he 
would resist the payment of any 
claims or demands incurred by the 
coOwner, either as master or part 
owner, amounts to a notification of 
dissent to the employment of the 
vessel. Swain v. Knapp, 34 Minn. 
232, 25 NW 397. 


[b] Rule applied.—Where, on the 
refusal of one part owner of a vessel 
to give bond to dissolve an attach- 
ment on his share, the other part 
owner gave such bond, and took pos- 
session of the vessel and agreed with 
the master to sail her on shares, the 
first part owner could not maintain 
an action against the master for any 
portion of the subsequent earnings of 
the vessel, especially while the suit 
in which the attachment was made 
was still pending. Taylor v. Rich- 
ards, 3 Gray (Mass.) 326. 


95. Lowthorp v. Smith, 2 N. C. 
255; Alderson v. Schulze, 64 Wis. 
460, 24 NW 492; Knight v. Coates, L. 


IR! decir 5330 Heath y. blubbardy 
Hast 110, 102 Reprint 771; Graves 
v. Saucer,” 1° Kebso3ss8i 33° Reprint 


798, 1 Lev. 29, 83 Reprint 281, T. 
Raym, 15, 83 Reprint 8. 


96. Hyer v. Caro, 17 Fla. 332; Kel- 
lum v. Knechdt, 17 Hun 583 [app 
dism 78 N. Y. 484]; Alderson v. 
Schulze, 64 Wis. 460, 24 NW 492; 
Heath v. Hubbard, 4 Hast 110, 102 
Reprint 771. 


{a] What constitutes “destruc- 
tion.”—Actual destruction is unnec- 
essary; it is sufficient if the codwn- 
er’s right of recaption is put at 
an end by the act of the part 
owner, ‘Knight-v. Coates, lL. R. 1 
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éwner, a conversion,®? unless by such sale the ves- 
sel is destroyed®* or the codwners are deprived of 
It has been held 
that a part owner is not liable for injury to, or loss 
of, the vessel caused by his carelessness or negli- 
gence,! except where he has absolute control and 
management of the vessel,” but that he is hable for 
damage caused by his wrongfully seizing the vessel 
and thereby interrupting a voyage for which she is 


all beneficial interest therein.®® 


under charter.® 


[§ 89] (2) As to Third Persons.* 
of a vessel are not concerned in its navigation, they 
are not, on the ground of ownership, liable for the 
loss of goods shipped on board of it;> but if they 
are entitled to its earnings, and jointly liable for 
losses, they may be regarded as partners, and lable 
as such for all liabilities incurred for injuries to, or 
loss of, cargo, by reason of injury to, or loss of, the 


vessel.® 


[§ 90] e. As to Repairs and Supplies.’ 
owner has no general authority, merely from the 


ir. 58. (2) If a joint owner of a 
vessel, after getting sole possession, 
shall, without the consent or against 
the will of the other owner, send the 
vessel to sea, and she is lost, the jury 
may consider such loss as a destruc- 
tion of the _ vessel. Lowthorp  v. 
Smith, 2 N. C. 265. 


97.. Rourke v. Union Ins. Co., 23 
Can. S. C. 344; MeNabb v. Howland, 
tl AC Cea (Ont))- 434-85 Seenkeath 
v. Hubbard, 4 East 110, 102 Reprint 
771 (where, although the question 
was not raised, the court seemed of 
the opinion that a sale of the whole 
ship by a part owner is not equiv- 
alent to the destruction of the sub- 
ject matter mediately or immediately 
so as to enable his cotenant to main- 
tain trover against him for it). 


Sale by part owner as conversion 
in general see Tenancy in Common 
{38 Cye 84 et seq]. 


98. Rourke vy. Union Ins. Co., 
Cant S: C. 344. 


99. Dyckman vy. Valiente, 42 N. Y. 
§49 Taff 43. Barb. 131, 28 HowPr 346]; 
Rourke v. Union Ins. Co., 23 Can. S. 
C. 344; McNabb v. Howland, 11 U. C. 
Cr Py (Ont.) 434. 


[a] Thus a part owner of a ship 
may maintain an action for conver- 
sion against his coOwners where they 
have sold it as their own exclusive 
property, ignoring his right to it, and 
it is not necessary for him to show 
that the vessel has been destroyed. 
Rodermund v. Clark, 46 N. Y. 354; 
Dyckman v. Valiente, 42 N. Y. 549 
fati.43' Barb. 1st, 928 (HowPr! 346: 
Rs v. Osborn, 21 Wend. (N. Y.) 


ip hlyerny Cano, debian SectmeeAd= 
setae v. Schulze, 64 Wis. 460, 24 NW 
492. 


[a] The reason “is that each co- 
tenant may protect himself and need 
not leave the property in the uncon- 
trolled possession of the other un- 
less he choose to do so; and if he 
does so choose he must take the con- 


23 


sequences.” Hyer v. Caro, 17 Fla. 
332, 343. 
oS) Walliams sve Tiays, 04s: Ney: 


442, 38 NE 449, 26 LRA 153, 42 AmSR 
743 [Loverr Moody v. Buck, 3 N. Y. 
Super. 304]. 


Powers and duties of managing 
owner in general see infra § 95. 
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fact of his relationship as owner, to bind his coown- 
ers for necessary repairs and supplies for the ves- 
sel,s and vice versa the personal liability of a part 
owner for such repairs or supplies does not necessarl- 
ly attach as an incident to his naked legal ownership, 
but depends on the possession, use, and control of the 
vessel;® and hence a mere nominal owner, who holds 
title only for the benefit of another, and who takes 
no part or interest in the vessel’s business, is not 
personally liable for repairs or supplies furnished.'° 


Agency. The question, in any case, is one of agency 
on the part of one part owner to act for the rest,"* 
which agency, like other agencies,” may be implied 
from the facts and circumstances of the particular 
case.t® As a general rule, by reason of the common 
interest which ordinarily exists between persons sus- 
taining such relation to each other,** one part owner 
may, as implied agent, purchase and bind his coown- 


ers for necessary supplies and repairs suitable and 


A part 


3. Kellum y. Knechdt, 17 Hun 583 
[app dism 78 N. Y: 483]. 


4. Persons liable for injury to, or 
loss of, cargo in general see infra 
§§ 793-796. 

5. Jones v. Sims, 
138. 

6 Jones v. Scott, 2 Ala. 58; Jones 
v. Sims, 6 Port: (Ala.) 1338; Jones vy. 
Piteher, 3 Stew. & P. (Ala.) 135, 24 
AmD 716; Hadfield v. Jameson, 2 
Munf,. (16 Va.) 5s. 


[a] Where vessel is condemned by 
a foreign tribunal in consequence of 
a fraud attempted by one of the own- 
ers, intrusted by the rest with the care 
of the vessel, all the owners, as well 
as the one by whom the fraud was 
committed, are liable to third person 
for any loss occasioned by the fraud. 
pedie v. Jameson, 2 Munf. (16 Va.) 
53. 

{b] In Louisiana (1) the part 
owners of a steamboat are not liable 


6 Port. (Ala.) 


in solido to freighters for loss of, 
or damage to, goods, but only for 
their virile portions thereof. Carroll 


v. Waters, 9 Mart. (la.) 500, 13 AmD 
316. (2) Where one of the part own- 
ers of a steamer, in the exercise of 
his legal rights, continues the steam- 
er in her usual trade, after the death 
of his coproprietor, without objec- 
tion on the part of the heirs or rep- 
resentatives of deceased, any loss 
resulting from an explosion of her 
boilers must be borne by the copro- 
prietors in proportion to ‘their re- 
spective interests, unless it be shown 
to have resulted from the negligence 
or misconduct of the surviving part 
owner. Jouanneau vy. Shannon, 4 La. 
Ann, 330. 


Liabilities of partners as to third 
penneee in general see Partnership §§ 


7. Liability of vessel and owners 
for supplies, repairs, and services in 
general see infra §§ 411-414. 


Rights and liabilities as to repairs 
and supplies of: ‘ 


Mortgagee see infra § 137. 
Mortgagor see infra § 137. 
Purchaser see infra § 118. 


Vendor see infra § 115. 


8 Scull v. Raymond, 18 Fed. 547; 
Pentz v. Clarke, 41 Md. 327; Atkins v. 
Lewis, 168 Mass. 534, 47 NE 507; 
Hackwood v, Lyall, 17 CoB) 1245 94 


proper for the vessel,’* particularly where he is the 
only owner residing at the port where the vessel is 


ECL 124, 139 Reprint 1015. 


[a] Captain of vessel has no au- 
thority, by reason of the fact that 
he is also part owner, to pledge the 
credit of his coGOwner for necessary 
repairs made at the home port of the 
vessel, where such codwner resides, 
without consulting him. Pentz v. 
Clarke, 41 Md. 327. 


[b] Mere fact of registry as part 
owner does not give his coOwner, or 
the captain, or brokers, authority to 
pledge his credit for necessary re- 
pairs. Hackwood v. Lyall, 17 C. B. 
124, 84 ECL 124, 139 Reprint 1015: 
Brodie v. Howard, 17 C. B. 109, 84 
ECL 109, 139 Reprint 1010. 


9. Scull v. Raymond, 18 Fed. 547; 
Tuckerman v. Brown, i7 Barb. (N. 
te L915; ‘Thorn v: ‘Hicks; 7 (Cows-@N: 

-) 697. 


[a] Liability of mortgagee see in- 
Era, § 137% : 


10. Borland v. Zittlosen, 27 Fed. 
132; Scull v. Raymond, 18 Fed. 547; 
Macy v. Wheeler, 30 N. Y. 231. 


11. Scull v. Raymond, 18 Fed. 547; 
Elder v. Larrabee, 45 Me. 590, 71 
AmD 567; McCready v. Thorn, 51 N. 
Y. 454; Stedman vy. Feidler, 20 N. Y. 
ane Frazer v. Cuthbertson, 6 Q- B. D. 


[a] Executors of deceased part 
owner of vessel are not chargeable 
for necessaries supplied or money ad- 
vanced the vessel after their testa- 
tor’s death, where they have done 
nothing to take the benefit of the 
employment of the vessel nor given 
any authority to the master or ship’s 
husband to act for them. Gum vy. 
Frost, 4 Fed. 745; Stedman v. Feid- 
ler, +20 IN? We 437. 


12. See Agency §§ 32-42. 

13. Frazer vy. Cuthbertson, 6 Q. 
1a BD, Lk, 

[a] Agency held not shown.—Fra- 


zer v. Cuthbertson, 6 Q. B. D. 93. 


14. Elder v. Larrabee, 45 Me. 590, 
71 AmD 567. 


yas UU. 8:—Gum -v. Hrost) 72 sheds 


Hawaii.—Wilcox v. Marshall, 2 Ha- 
wali 296. 


Ky.—Patterson v. 
Mon. 595. 


La.—Woods v. Pickett, 30 La. 1095. 


Chalmers, 7 B. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 90] 


at the time the repairs are made or the supplies are 
furnished ;*® and codwners are liable for repairs and 
supphes furnished and charged to the vessel after 
they become owners, even though the contract there- 
for was made before they became owners.!* Such 
agency, however, is not conclusively presumed,'!§ 
but is subject to be modified, controlled, or negatived 
by other facts and circumstances;!* and, unless, by 
some previous act, he has misled the party furnish- 
ing the necessaries into the belief that he was lia- 
ble,*® a coowner will not be liable for such purchase 
where he has actually parted with his interest, al- 
though still a registered owner;2! or has committed 
the vessel to the exclusive care and control of the 
other owners, and thereby disentitled himself to 
share in her earnings;?" or has given them notice to 
incur no further expense on the vessel;?* or has ex- 
pressly dissented from the employment of the ves- 
sel, and communicated such dissent to the master 
or ship’s husband.*# The exemption of the owner 
or part owner in such cases does not depend on no- 
tice to the person supplying the necessaries or mak- 
ing the repairs of the facts exempting him from lia- 
bility ;?° and, if a materialman has had no previous 
dealing with the dissenting owner, notice of such 
dissent need not be given to him.?¢ 


At home or foreign port. The distinction has been 
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(58 C.J.] 69 
made that a part owner may bind his coéwners for 
repairs or supplies in a foreign port, without con- 
sulting them,*? but in a home port, where the owners 
reside, a part owner who has not the general legal 
authority of a master,?* or the special authority ot a 
ship’s husband or agent,?® cannot bind his coowners 
for repairs and supplies without their consent and 
orders,*° unless he has undisputed possession of the 
vessel,*? even though he is the master of the vessel.?” 
If the person making the repairs or furnishing the 
supplies, in such a ease, knows who the other owners 
are, and, having an opportunity to consult them, neg- 
lects to do so, unless he can show that they all as- 
sented, he must be presumed to have furnished the 
supplies or repairs on the credit of the part owner 
ordering them;*° and, furthermore, if such a person 
knows that the part owner ordering the supplies has 
assumed control against the wishes of his coowners, 
he will be regarded as acting in collusion with the 
usurping part owner, and the others will not be la- 
ble.?# 


Acceptance of note.*’ By the weight of authority, 
the mere fact that the person furnishing the repairs 
or supplies accepts a note from one of the joint own- 
ers does not show that credit is given exclusively to 
such owner or that his coowners are released,?® un- 
less it is shown that the note was taken as payment, 


Me.—Bowen v. Peters, 71 Me. 463; 
Klder v. Larrabee, 45 Me. 590, 71 AmD 
567; Hall v. Thing, 23 Me. 461; Hard- 
ing v. Foxcroft, 6 Me. 76. 


Mich.—Sheehan vy. Dalrymple, 
Mich. 239. ; 
Mo.—Saltmarsh v. Rowe, 10 Mo. 


19 


38 


N. Y.—McCready v. Thorn, 51 N. Y. 
454; Stedman v. Feidler, 20'N. Y. 
437 [aff 25 Barb. 605]; King v. Low- 
ry. 20 Barb. 532. 


Pa.—Scottin v. Stanley, 1 Dall. 129, 
Livled..67. 


N. S.—Cobb v. Turner, 2 N. S. 332. 


[a] “The implication of agency 
arises from the fact that, ordinarily, 
public policy, as well as the interest 
of the owners, requires that ships 
should be employed.” Elder v. Larra- 
bee, 45 Me. 590, 593, 71 AmD 567. 


[b] “A part owner .. . in un- 
disputed possession, will be regarded 
as having authority to bind the oth- 
er owners for things necessary for 
the vessel and its : 
Bowen v. Peters, 71 Me. 463, 467. 


[c] Presumption of consent.— 
“Ordinarily, and in the absence of 
any prohibition or expressed dissent 
on the part of the owner sought to be 
charged, his consent to the employ- 
ment of the vessel, and his assent to 
the expenditures, if necessary to the 
vessel in the due course of her em- 
ployment, will be presumed.” Gum 
v. Frost, 4 Fed. 745, 746. . 


16. McCready v. Thorn, 
454. 

17. Scottin v. Stanley, 1 Dall. 129, 
Sh be CE Oe 


18. Elder v. Larrabee, 45 Me. 570, 
71 AmD 567. 


19. Bowen v. Peters, 71 Me. 463; 
Elder v. Larrabee, 45 Me. 590, 71 
AmD 567; Sheehan v. Dalrymple, 19 
Mich. 239; Stedman v. Feidler, 25 
Barb: 605 [aff 20 N. Y. 437]. 


20. Scull v. Raymond, 18 Fed. 547; 
Gum vy. Frost, 4 Fed. 745; Brodie v. 
Howard, 17 C. B. 109, 84 ECL 109, 


Hilo Inia, We 


employment.” 


139 Reprint 1010. 


[a] For instance he may so con- 
duct himself as to have held himself 
out to the party contracted with as 
one on whose credit the work was to 
be done. Brodie v. Howard, 17 C. B. 
109, 84 ECL 109, 139 Reprint 1010. 


21. U. S.—Gum vy. Frost, 4 Fed. 
745. 


Ala.—Jones v. Pitcher, 3 Stew. & 
P:'135, 24 Amb 716. 


Mass.—Dame v. Hadlock, 4 Pick. 
458; Hussey v. Allen, 6 Mass. 163. 


N. .-—TLhorn*v, Hicks, eCow. 69%; 
Leonard v. Huntington, 15 Johns. 298; 
Wendover v. Hogeboom, 7 Johns. 308. 


Eng.—Rex v. Teal, 11 Hast 307, 103 
Reprint 1022; Curling v. Robertson, 
7M. & G. 336, 49 ECL 336, 135 Re- 
print 141; Rands v. Thomas, 5 M. & 
S. 244, 105 Reprint 1040. 


N. S.—Fowler v. Borden, 
Moe 

{a] Legal ownership is prima 
facie evidence of liability, which may 
be rebutted by proof of the beneficial 
interest having been parted with, and 
the legal owners having ceased to in- 
terfere with the management of the 
ship. Frazer v. Cuthbertson, 6 Q. B. 
D. 93; Jennings v. Griffiths, R. & M. 
42, 21 HCL 700, 171 Reprint 937. 

22. Gumv. Frost, 4 Fed. 745; Sted- 
man v. Feidler, 25 Barb. 605 [aff 20 N. 
Y. 437); Briges v. Wilkinson, 7 B. 
& C. 30, 14 ECL 24, 108 Reprint 636. 

fa] Under charter.—A charterer 
who is given entire control of the 
vessel is the owner pro hac vice, and 
liable for repairs and supplies, and 
the general owner is not, See infra 

23. Atkins v. Lewis, 168 Mass. 534, 
47 NE 507. 

24. Scull v. Raymond, 18 Fed. 547; 
Gum vy. Frost, 4 Fed. 745; Stedman 
v. Meidler; 20 N. Y. 437; Brodie v. 
Howard, 17 C. B. 109, 84 ECL 109, 
139 Reprint 1010. 


25. Gum v. Frost, 4 Fed. 745. 
26. Scull v. Raymond, 18 Fed. 547; 


4 INS: 


Klder v. Larrabee, 45 Me. 590, 71 AmD 


567; Atkins v. Lewis, 168 Mass. 534, 
47 NE 507; Frazer v. Cuthbertson, 6 
Q. B. Did3s Brodie. dowand. sli ox 


B. 109, 84 ECL 109, 139 Reprint 1010. 
27. Bowen v. Peters, 71 Me. 463. 


[a] “The reason is obvious.—A 
ship far from its home might perish 
for want of aid which was delayed 
until all the owners could be consult- 
ed. But if at home all who will have 
to pay have an unquestionable right to 
be consulted.” 1 Parson Ship. & Adm. 


p 101 [quot Bowen y. Peters, 71 Me.: 


463, 
28. 
29. 


466]. 
See infra §§ 359, 363. 
See infra §§ 95, 99. 


30. The William Thomas v. Ellis, 
4 Del. 309; Elder v. Larrabee, 45 Me. 
590, 71:AmD 527; Hardy v. Sproule, 
31 Me. 71; Benson v. Thompson, 27 
Me. 470, 46 AmD 617; Pentz v. Clarke, 
41 Md. 327. 


[a] In New York the rule 
been stated “that joint owners of a 
vessel are primarily liable at all 
events for supplies furnished in the 
port to which she belongs, whether 
the owners are in such place or not,” 
King v. Lowry, 20 Barb. 532, 539. 

31. Bowen v. Peters, 71 Me. 463. 


[a] Presumptive authority.— 
Where one furnishes materials to 
make the vessel seaworthy on the or-~ 
der of a part owner in possession, the 
presumption of the authority of such 
part owner to bind all the owners for 
such goods remains, even if it be in 
the home port, unless there is some- 
thing more than the single fact of 
the place of registry or enrollment, or 
of the owner’s residence, to remove it. 
Bowen v. Peters, 71 Me. 463. 


32. See infra § 364. 

33. Elder v. Larrabee, 45 Me. 590, 
71 AmD 6527. 

34. King v. Lowry, 20 Barb. (N. 
Y.) 532. 


35. Bill or note as payment in gen- 
eral see Payment §§ 40-49. 


36. 


has: 


Bentley v. Clark, 3 Dana (Ky.) | 
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and with the intent to discharge the other owners.** 


The majority in interest may bind all the owners in 
the purchase of suitable equipment and preparation 


of the vessel.*® 


[§ 91] f. Remedies**—(1) Between Coowners— 
A person owning an undivided in- 
terest in a vessel as a tenant in common has a right 
to an account of all the earnings and profits of the 
ship by all the part owners ;*° and the ordinary rem- 
edy of part owners to obtain an adjustment of the 
ship’s account among themselves is a suit in equity.** 
But this rule that equity must be resorted to is not 


(a) In General. 


AmD 211; King v. Lowry, 20 Barb. 
(N. Y.) 582; Higgins v. Packard, 2 
NN. Y. Super. 586; Mouldon v. Whit- 


lock, 1 Cow. (N. Y.) 290, 13 AmD 533; 
Schemerhorn vy. Loines, 7 Johns. (N. 
VY!) 801> Keay v. Penwick, 1 CC. Pr. D. 
745; The Huntsman, [1894] P. 214; 
Zobinson v. Read, 9 B. & C. 449, 17 
ECL 205, 109 Reprint 167; Whitwell 
Voekerrins 406. Ban. s. 412) 935 Her 
412, 140 Reprint 1144. 


{a] In Massachusetts a note given 
by a part owner, who is also the ship’s 
husband, for supplies furnished the 
vessel, constitutes a payment which 
discharges the other owners from lia- 
bility to the seller of the goods. 
Chapman vy. Durant, 10 Mass. 47. 


87. King’ v. Lowry, 20 Barb. (GN. 
Y.) 532; Snelling v. Howard, 30 N. Y. 
Super. 400 [aff 51 N. Y. 373]; Reed 
v. White, 5 Esp. 122, 170 Reprint 759. 


88. Hall v. Thing, 23 Me. 461. 


[a] “The outfit for a fishing voy- 
age, although composed partly of salt, 
hooks, and nets, is but suitable equip- 
ment and preparation of the vessel for 
profitable employment in that busi- 
ness,’’ within the meaning of the rule 
stated in the text. Hall v. Thing, 23 
Me. 461, 463. 


Control of vessel by majority in 
general see supra § 83. 


39. Remedies inter se of: 


Partners in general see Partnership 
§§ 250-287. 


Tenants in common in general see 
Tenancy in Common [388 Cyc 75 et 
seq]. 

40. Misner 

163, 73 NE 965. 
41. Cal_—Ferem v. Olson, 176 Cal. 

652, 169. P 386. 

Fla.—Hyer v. Caro, 17 Fla. 332. 
Me.—Knowlton v. Reed, 38 Me: 246. 
Md.—Milburn v.,Guyther, 8 Gill 92, 

50 AmD 681. ; 

N. Y.—Whiton v. Spring, 74 N. Y. 

169; Dyckman y. Valiente, 42 N. Y. 

549 [aff 43 Barb. 181, 28 HowPr 346]. 


Pa.—PEndsor v. Simpson, 12 Phila, 
28 


Vv. Strong, iL8ii. aN. oy. 


fa] For determination of interest 
and accounting.—Any owner of shares 
in a vessel may Sue in equity to have 
his interest determined and for an 
accounting. Misner v. Strong, 181 N. 
Ve 163). 73' NE 965; Carver wv. Miller, 
121 Mise. 707, 201 NYS 807 [aff 211 
App. Div. 807, 206 NYS 890]. 


[b] On sale of vessel.—(1) 
Where a partnership in the use of a 
vessel was dissolved by the sale of 
the vessel under libel, one part owner 
has the right prima facie to an ac- 
counting. -Ferem v. Olson, 176 Cal. 


652, 169 P 386. (2) A part owner 
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them.*? 


[§§ 90-91 


absolute and unqualified ;42 it applies only to cases 
relating to earnings and disbursements, when no set- 
tlement has been made or account stated between 


At law. If no question of partnership is involved, 


been dissolved, 
of accounts and 
one part owner, 
assumpsit.*® 


erty, ignoring his right, to it, has a 
right to treat his coéOwners as trus- 
tees and compel them to account for 
all the profits which they made out 
of his property. Dyckman v. Valien- 
te, 42 N. Y. 549 [aff 43 Barb. 131, 28 
How Pr 346]. 


[c] Interest of plaintiff uncertain. 
—Where the exact interest of plain- 
tiff in an action against his codwners 
of a ship for an accounting cannot be 
ascertained without an accounting, 
equity has jurisdiction. Dyckman yv. 


Valiente, 42 N. Y. 549 [aff 43 Barb. 
131, 28 HowPr 346]. 

[d] Under construction agree- 
ment.—(1) An action for an ac- 


counting may be maintained by one 
who, with others, has procured the 
construction of a steamship under an 
agreement that a company should be 
formed to run her when built, to a 
certain number of shares of the stock 
of which company each should sub- 
scribe, the amount of such subscrip- 
tions to be used for the construction 
of the ship, which agreement has been 
in part fulfilled, the parties making 
the subscriptions and paying a por- 
tion thereof, which has been applied 
to the construction of the _ ship, 
against his original associates, and 
against one to whom they, without 
his consent, have mortgaged the ship, 
and against a company formed by 
them, but to which he has not been ad- 
mitted as a stockholder, and to which 
the ship has been transferred with- 
out his consent, as representing the 
whole capital stock of the new com- 
pany, and against the president of the 
new company. Dyckman v. Valiente, 
42 N. Y.. 549 [aff 43. Barb. 131, 28 
HowPr 346]. (2) In such an action 
plaintiff is entitled to recover such a 
share of the ship and its proceeds as 
the amount contributed by him bears 
to the amount contributed by him and 
the others together toward the cost 
of the vessel, first deducting from the 
proceeds of the ship a sum equal to 
the amount borrowed and actually 
used in her construction with in- 
terest, and, if the original coéjwners 
and the new corporation actually re- 
sold the ship at a greater price than 
was paid on the first sale, plaintiff is 
entitled to the same proportion of the 
proceeds of the later- sale subject to 
the same deductions. Dyckman vy. 
Valiente, supra. 


Cross references: 
Accounting: 


Between tenants in common in gen- 
eral see Tenancy in Common [38 
Cyc 75 et seq]. 


In equity in general see Equity 8§ 
56-141. 


Actions for dissolution and aecount- | 


ing between partners generally see 
Partnership §§ $00—1007. 


an action is maintainable at law,** such as by one 
part owner to recover his share of the earnings of 
the vessel.4> If the joint interest between them has 
been determined, or, in case of a partnership, it has 


and on a settlement and discharge 
liabilities a balance remains due to 
it may be recovered in an action of 


Where the exact interest of one of 


Adjustment in equity in general see 
Equity §§ 109-112. 

Jurisdiction of admiralty in matters 
of account see Admiralty § 96. 


42. Ripley v. Crooker, 47 Me. 370, 
74 AmD 491; Sturges v. Judson, 1 
NYCityCt 256. 


43. Ripley v. Crooker, 47 Me. 370, 
74 AmD 491; Curtis v. Blanchard, 45 
Me. 228; Knowlton v. Reed, 38 Me. 
246; Maguire v. Pingree, 30 Me. 508. 


44. Sheehan y. Dalrymple, 19 Mich, 
239; Sturges v. Judson, 1 NYCityCt 
256; Helme v. Smith, 7 Bing. 709,20 
ECL 316, 131 Reprint 274. 


[a] Illustration.—An action by the 
half owner of a vessel and another, 
plaintiffs being the agents and ship’s 
husbands, against the other half own- 
er to recover advances made at de- 
fendant’s request, the bill for such 
advances not having been objected to 
when presented to him for payment, 
does not involve a question of part- 
nership, and is therefore maintain-/ 
able at law. Sturges v. Judson, 1 


NYCityCt 256. 


45. Magruder v. Bowie, 16 F. Cas. 
No. 8,964, 2 Cranch C. C. 577; Gilman: 
v. Leavitt, Smith (N. H.) 304. , 


[a] Action against ship’s husband 
for freight.—Part owners of a vessel 
are not partners, and each may main- 
tain a separate action against the 
ship’s husband for his proportion of 
the freight, although he is one of the’ 
part owners. Magruder v. Bowie, 16 
F. Cas. No. 8,964, 2 Cranch C. C.. 577%. 


[b] Master who is part owner (1) 
of the vessel may maintain assumpsit 
against his coO6wners and another who- 
jointly own the cargo, for his share of 
the freight. Gilman v. Leavitt, Smith 
CN. Ht.) 304.2 (a) Actions sbyesor 
against master im general see infra 

| §§ 402-407. 


| 46. Wilcox v. Marshall, 2 Hawaii 
1296; Chadbourne vw. Duncan, 36 Me. 


| 89; Blood v. White, 3 Cush. (Mass. ) 
1416; Law v. Thorndike, 20 Pick 
(Mass.) 317; Fanning v. Chadwick, 3 


| Pick. (Mass.) 420, 15 AmD 233; Tur- 
|\mer v. McMann, 22 N. B. 391. 


[a] Against managing partner.— 
The relation of quasi partnership 
| between shipowners: is generally only 
| for the adventure, and, where accounts 
are settled and a balance struck at 
(the end of each voyage, an actiom — 
,at law may be maintained by one 
| part owner against the managing part 
owner for his share of the earnings of 
the vessel. McLauthlin v. Smith, 166 . 
Mass. 131, 44 NE 125. 


Assumpsit betweems 
ee aoa in general see Partnership 


| Tenants in commom in general see: 


Tenancy in Common [38 Cye 81]. 


For later cases, developments and changes in the Jfitw see Annotations, same title and section number. 
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several coowners in the vessel and the exact amount 
which he is entitled to recover from his coéwners ean 
be ascertained without an accounting, the appropri- 
ate remedy of a part owner against his coowners, 


after a sale by them of the ship as their own exelu- 


Sive property, ignoring his right to it, is by an ac- 
tion at law.*” An action at law may also be main- 
tained by a part owner for a breach by his coowner, 
of an agreement for the building of the vessel,#§ 
or of an agreement making it the duty of such co- 
owner to render an account of the vessel and her con- 
cerns,*® 


For expenditures for repairs and supplies.°° <A 
part owner who has made expenditures for necessary 
repairs and supplies may maintain an action at law 
against a coowner, to recover the latter’s share there- 
of.*+ But it has been held, where the repairs were 
made in a home port, that a joint owner who assents 
to or authorizes repairs or improvements to be made 
is answerable therefor, and a lien exists against his 
property for the amount thereof,®°? and the joint 
owner in possession may deduet from the profits re- 
ceived the costs of all proper expenditure;*? but 
that one joint owner cannot recover a personal judg- 
ment against his coowner for the latter’s share of 
such repairs, in the absence of a contract to that ef- 
fect,°* and that mere silence on the part of the co- 
owner in such a ease, coupled with knowledge of the 
fact of the repairs and improvements, does not bind 


-him to a contract on which recovery can be had by 


way of a personal judgment for money in excess of 


47. Dyckman v. Valiente, 42 N. Y. 
549 [aff 43 Barb. 131, 28 HowPr 346]. 
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not master or ship’s husband cannot 
order repairs and sue his partner at 
law for his share of the expense. 


[58 C.J.] 71 


the profits earned.®5 


For services. Ordinarily a part owner of a vessel 
cannot acquire a lien thereon for services rendered 
while he is such owner,** and, if he has a statutory 
right to proceed against the vessel for such services, 
he can do so only in the manner prescribed by the 
statute.°? 


[§ 92] (b) Enjoining Use or Sale of Ship.°8 An 
owner of an unequal moiety of a vessel will be re- 
strained by injunction from employing the vessel 
contrary to the wish of the other owner;*? but where 
the majority owners have given bond to account for 
the shares of the minority owners,®° an injunction 
will not issue to restrain the majority from running 
the ship;*! and an injunction to restrain a sailing 
will be refused, when the ship is on the point of 
sailing, unless the delay in making the application is 
accounted for.*? So one part owner of a vessel may 
maintain a bill in equity to enjoin the other from 
selling his share; and to subject it to other claims 
for which complainant is liable;°? and to restrain 
the removing of a vessel out of the jurisdiction of 
the court pending litigation.°* A charterer of a ves- 
sel for a voyage as owner pro hae vice®? may obtain 
an injunction to restrain the purchaser of the vessel 
from interfering with her sailing in pursuance of a 
charter party previously entered into.°® 


[§ 93] (2) By or against Third Person.°7 In ac- 
cordance with the principles relating to actions by or 


, 


321, 68 Reprint 953 [aff 2 De G. M. 
& G. 813, 51 EngCh 637, 42 Reprint 


The| 1090]. (3) But, where the shares 


48. Ripley v. Crooker, 47 Me. 3870, 
74 AmD 491. 


[a] “Such contracts do not relate 
to the use and management of the 
vessel, and therefore are not with- 
in the reason of the rule which re- 
quires a party to proceed in equity. 
In such cases, an action at law is the 


appropriate remedy.” Ripley Va 
Crooker, 47 Me. 370, 378, 74 AmD 
491. 


49. Owston v. Ogle, 13 East 5388, 
104 Reprint 479. 


[a] Whus, where by agreement be- 
tween them the duty is cast on one of 
them, as ship’s husband, to render an 
account of the vessel and her concerns 
at the end of the voyage, an action lies 
against him on such agreement by 
each of the part owners for his fail- 
ure to do so. Owston v. Ogle, 13 Hast 
538, 104 Reprint 479. : 


50. Liability for repairs and sup- 
plies see supra § 90. 

51. Sheehan v. Dalrymple, 19 Mich. 
239. 

[a] hus, where one joint owner 
has made expenditures for necessary 
repairs in a foreign port, and has paid 
in foreign money, he is entitled in as- 
sumpsit to recover from a coéwner 
the latter’s share of such expendi- 
tures, at the rate of what the foreign 
money cost, provided it does not ex- 
ceed the market rate in the home cur- 


rency. Sheehan y. Dalrymple, 19 
Mich. 239. 
52. Higgins v. Eva, 204 Cal. 231, 


967 P 1081 [rev om other grounds: (A.) 
259 P 502]. 
53. “Higgins v. Eva, supra. 


54. Higgins v. Eva, supra; The 
William Thomas v. Ellis, 4 Del. 309. 


[a] Part owner of vessel who is 


William Thomas v. Ellis, 4 Del. 309. 

55. Higgins v. Eva, 204 Cal. 231, 
267 P 1081 [rev on other grounds (A.) 
259 P 502]. 

56. The Raritan v. McCloy, 10 Mo. 
534. 

Lien of part owner in general see 
Maritime Liens § 13. 

Maritime lien for services to vessel 
in general see Maritime Liens §§ 71, 
72. 


57. The Raritan v. McCloy, 10 Mo. 
534. 
[a] Notice of suit.—A part owner 


of a boat cannot sue the vessel for 
services without giving the statutory 
notice to his part owners, and the 
proof of such notice devolves on him. 
The Raritan v. McCloy, 10 Mo. 534. 


58. Injunctions generally see In- 
junctions 32 C. J. p 1. 


59. Paynter v. Paynter, 7 Phila. 
(Pa.) 336. 
60. See supra § 84. 


61. Dunham v. Jarvis, 8 Barb: (N. 
Y.) 88, 2 Edm. Sel. Cas. 145. 


[a] In England (1) the court of 
admiralty is open to applications by 
part owners to restrain the sailing of 
ships without their consent, until 
security is given to the amount of 
the respective shares. Haly v. Good- 
son, 2 Meriv. 77, 35 Reprint 870; The 
Taica, 5 P. D. 169; In re Blanshard, 2 
B. & Ci) 244, 9 BCL: 113, 107 Reprint 
374; The Apollo, 1 Hagg. Adm. 306, 
166 Reprint 109. (2) Anda court of 
equity will nat interfere by injunction 
unless the admiralty court has been 
previously applied to, and refused to 
interfere, or can afford only a dilatory 
and inadequate relief. Brennan v. 
Preston, 10 Hare 331, 15, 44 EngCh 


are not ascertained, that court has no 
jurisdiction; and in such case the 
court of chancery will exercise a con- 
current jurisdiction, by injunction, to 
restrain the sailing of a ship until the 
share of the party complaining shall 
be ascertained, and security given to 
the amount of it. Castelli v. Cook, 7 
Hare 89, 27 EngCh 89, 68 Reprint 
363? HaNlaran .v. Donal, 9 Ir. Eq. 217; 
Haly v. Goodson, 2 Meriv. 77, 35 Re- 
print 870. 


62.  Hallaran v. Donal, 9 Ir Ea: 
217; Christie v. Craig, 2 Meriv. 187, 
35 Reprint 892. 

63. Thoms v. Southard, 2 Dana 
(Ky.) 475, 26 AmD 467. 

64. Hart v. Herwig, 


L. R,)/8) Ch: 


860; Clavering v. Aguire, L. R. 5 Ir 
Bila 


65. See infra § 224 et seq. 


66. Messageries Imperiales Co. v. 
Baines, 7 L. T. Rep. N. S. 763. 


{a] Thus, where the master of an 
American vessel arriving in Nngland, 
with authority from the owners to 
sell or charter the ship, enters into a 
charter party with plaintiffs for a 
voyage, and a few days afterward de- 
fendants, with knowledge of the char- 
ter party, purchase the ship from a 
person acting under a power of at- 
torney from one of the owners to sell 
her, and the greater part of the cargo 
has been put aboard under the char- 
ter party, an injunction will lie at the 
instance of the charterer to _ re- 
strain the purchasers from interfer- 
ing with the sailing of the_ ship. 
Messageries Imperiales Co. v. Baines, 
Tabla aOLS* EVE D me INat ioe, Ola 


Rights and liabilities of purchasers 
in general see infra §§ 118-121. 

67. Attachment of vessel or inter- 
est see Attachment §§ 358, 381. 


2. (58 Gda 
against partners,°* or tenants in common,*® in gen- 
eral, except where by statute suit may be brought in 
the name of the vessel,*® an action by part owners 
must be joint, in the name of all the part owners, 
where it is brought on a contract with a third person, 
which is joint in its nature,‘! such as in case of an 
action for the recovery of freight.’7 Where, how- 
ever, the language of the contract is several, and the 
interests of the parties are several, the action must 
be several;**® and accordingly a part owner may sue 
alone where all of the contracts and transactions of 
a vessel are carried on in his name.‘* He may, also, 
sue for his share of a demand due the owners, with- 
out joining his codwner, whose share has already 
been paid;*® and it has been held that a part owner 
may sustain a petitory suit against a merely fraudu- 
lent possessor without joining the other part own- 
ensue’ 

Action for proceeds of sale. If part owners give a 
joint authority to an agent to sell the entire ship, 
they cannot maintain separate actions against him 
for their respective shares of the money,‘* but may 
do so if they separately authorized the agent to sell 
their respective shares of the ship.** A part owner 
may also sue alone for his share of the surplus pro- 
ceeds of a sale on execution against him and other 


68. See Partnership §§ 457-568. 


in Common [88 75. Gilman v. 


SHIPPING 


Phillips v. Pennywit,,1 Ark. 59. ] 
Leavitt, 


[§§ 93-95 


owners.?® 


Effect of death. In the absence of statute, if one 
of the part owners, who have been joined as plain- 
tiffs, dies, the right of action survives to the surviv- 
ing part owners*® who may afterward be compelled 
to pay to the personal representatives of deceased 
the value of his share;*! and if they have been joined 
as defendants, the executor or personal representa- 
tive of the one so dying cannot be sued or joined with 
the survivors.* 


[§ 94] E. Managing Owner** or Ship’s Husband** 
—1. In General. A managing owner or ship’s hus- 
band for all purposes within the scope of his pow- 
ers®® acts as the agent of the owners of the vessel 
or of those of them who join in the adventure,*® but 
is the agent of each codwner separately."7 He may 
be appointed either by a written instrument or or- 
ally,** or his appointment may be inferred from his 
exercising the duties of his office with the knowledge 
and consent of the owners.*® <A director of a ship- 
owning company cannot become a ship’s husband of 
one of its vessels.°° 


[§ 95] 2. Powers and Duties—a. In General. 
The powers and duties of a ship’s husband or man- 


Survival of action on death of one 


or more of several defendants in gen- 


Smith (N. 


69. See Tenancy 5 5 i 
Cye 116 et seq]. H.) 304; Bishop v. Edmiston, 16 Abb pthc Abatement and Revival §§ 
70. The Beardstown y. Goodrich r (N. Y.) 466; Sedgworth v. Overend, . 
¢ ’| 7 T. R. 279, 101 Reprint 974; Addison 83. “Managing owner” 2 
AGE Mow 15s: ; v. Overend, 6 T. R. 766, 101 Reprint} py 523, pial piece = 
{a] Thus, under a statute provid-| 816. 4. “suing HaEE E 
ing that ‘“‘any boat or vessel may in- A <sa8 ee . p’s husband” see post. 
stitute suit in the name of such boat 5 Me See eeaee oe 9 F. Cas. No. 85 See infra § 95 
or vessel, through the owner, master, sascie? % ¢ : ‘ ‘9 
agent or consignee thereof, for all 77. Milburn v. Guyther, 8 Gill 86. Hall v. Thing, 23 Me. 461; 
freights due to such boat,’ one part] (Md.) 92, 50 AmD 681; MHatsall v.|} Chase v. MeLean, 130. NIX. 529 en2¢ 
owner of a steamboat may sue in the] Griffith, 2 Cromp. & M. 679, 149 Re-| NE 986; McCready v. Thorn, 51 N- 
name of the boat. The Beardstown v.| print 933. Y. 454. And see cases passim infra 
®! a al T RQ |e 
toodrich, 16 Mo. 153. _{a]  Ilustration.—Where A is en- §§ 95-99. 
71. U. S.—Richmond v. New Bed-| titled to certain shares in a ship and|- 87. The Vindobala, 14 P. D. 50. 


ford Copper Co., 20 F. Cas. No. 11,800, 
2 Lowell 315. 

Ark.—Phillips vy. Pennywit, 1 Ark. 
Bos j 


Me.—White v. Curtis, 35 Me. 534. 


N. H.—Gilman v. Leavitt, Smith 
304. 

N. Y.—Coster v. New York, etc., R. 
oo, 13° Ni Y. Superact3 27 Wright. ‘Vv. 
Marshall, 3 Daly 331; Buckman vy. 
Brett, '13 AbbPr 119: 


{a] If any of owners refuse to be- 
come plaintiffs, they should be made 
defendants. Coster v. New York, etc., 
Be-Co:, 13 UN. ¥. Super: 433 Wrightiv. 
Marshall, 3 Daly CN. Y.) 3314. 


72. Robinson v. Cushing, 11 Me. 
480; Milburn v. Guyther, 8 Gill (Md.) 
92, 50 AmD 681; Donnell v. Walsh, 33 
N Y. 438, 88 AmbD 361; Merritt, vy. 
Walsh, 32 N. Y. 685. 

730 Gray ve iBuck, 78sMex 40,5 A 
16; Servante v. James, 10 B. & C. 
410, 21 ECL 177, 109 Reprint 502. 


[a] MNlustration.—A part owner of 
a vessel obtaining an insurance on 
his separate interest may maintain 
an action for such insurance, without 
the joinder of his coéwners, their in- 
terests not being joint. Gray v. 
Buck, 78 Me. 477, 7 A 16. 


74. Phillips v. Pennywit, 1 Ark. 59. 


[a] Other part owners as dormant 
partners, although legally interested 
in the event of the suit, need not join. 


B and C are owners of the remaining 
shares, and B and C employ D to sell 
the vessel, which he accordingly does, 
and pays over to B and C their pro- 
portion of the purchase money, but 
refuses, without the concurrence of 
B and C, to pay A his proportion of 
the proceeds of the sale, A alone can- 
not sue D therefor. Hatsall v. Grif- 
Ath, 2 Cromp. & M. 679, 149 Reprint 
vou. 

78. Milburn v. Guyther, 
(Md.) 92, 50 AmD 681. 


79. Hopkins y. Forsyth, 14 Pa. 34, 
53 AmD 513. 


8 Gill 


80. Wright v. Marshall, 3 Daly (N. 
Y.) 331; Bucknam v. Brett, 13 AbbPr 
GNF2Y3)! ae 


Survival of action generally on 

death of: 

Partner as plaintiff see Abatement 
and Revival § 267. 

Tenant in common as coplaintiff see 
Abatement and Revival § 268. , 


81. Wright v. Marshall, 3 Daly (N. 
MGs) Best ‘ 
82. Wright vy. Marshall, supra; 


FAA Vv. Brett, 13 AbbPr GN. Y.) 


[a] Reason for rule.—‘‘The liabil- 
ity differs in the case of each. The 
executer is charged de bonis testa- 
toris, the survivors de honis propriis, 
and the judgment could not be thus 
rendered.” Wright v. Marshall, 3 
Daly GN) poo leooos 


eo McCready v. Thorn, 51 


89. McCready v. Thorn, Supra. 


90. Benson v. Heathorn, 1’Y. & 
ie 326, 20 EngCh 326, 62 Reprint 


[a] Reason for rule.—A_ ship’s 
husband, being the servant of the 
shipowners, holding an important of- 
fice and open to the vigilant superin- 
tendence of his employers, it is pri- 
ma facie a breach of trust in any di- 
rector of a company established tor 
the purpose of acquiring and working 
of vessels, especially where the di- 
rectors heve the exclusive manage- 
ment of the concern, to take upon 
himself the duties of ship’s husband. 
Benson v. Heathorn, 1 Y. & Coll. 326, 
20 EngCh 326, 62 Reprint 909. 


[b] Rule applied.—Where, in such 
a company, one of the directors, with 
the consent of others forming with 


Ne 


took the office of ship’s husband, and 
in that character received out of the 
funds of the company such sums for 
commission and \brokerage as are 
usually allowed to the ship’s hus- 
band, he must refund those moneys; 
and, semble, that the other members 
of the board of directors were similar- 
ly responsible in the event of any in- 
ability in the principal party impli- 
cated to refund. Benson v. Heathorn, 
1 Y. & Coll. 326, 20 EngCh 326, 62 Re- 
print 909. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


himself a board of directors, under-_ 


§ 35) 


aging owner are determined mainly by usage,®! and, 
in the absence of a special agreement, are, in gen- 
eral, to provide for the complete seaworthiness of 
the ship;°? to see that she has on board all necessary 
and proper papers;°* to procure and enter into char- 
ter parties and contracts for freight;°* to appoint 
to appoint an agent 
when necessary;°° to make a general average loss 
adjustment or cause it to be made;°* and generally | 
to conduct all the affairs and incidental arrange- 
ments for the due employment of the ship in com- 
merce and navigation,®® and do whatever is neces- 
sary to enable the ship to prosecute her voyage and 
earn freight.°® Within the scope of his powers, the 
managing owner or ship’s husband acts at the ex- 
pense and risk of all ecoOwners who do not dissent,! 
and accordingly, to such extent he may bind the 
owners, or such of them as join in the adventure, by 
Where the ship’s husband is not a 


the officers and mariners;?® 


his contracts.” 


91. Chase v. McLean, 130 N. Y. 
529, 29 NE 986; McCready v. Thorn, 
5 NE GS CGY. 

{a] “Parsons observes that the 


managing owner or ship’s husband is 
the general agent of all the owners in 
respect to the ship; but that it is not 
customary to define his powers and 
duties by any written or oral bargain, 
because they are supposed to be suffi- 
ciently determined by usage... . 2 
Pars. Cont. 268.” Mitchell v. Cham- 
bers, 43 Mich. 150, 162, 5 NW 57, 38 
AmR 167. 


92. The Ole Oleson, 20 Fed. 384; 
Chase. v.. McLean, 130 N. Y. 529, 29 
NE ae McCready v. Thorn, 51 N. 

. 454. 


93. The Ole Oleson, 20 Fed. 384; 
Chase v. McLean, 130 N. Y. 529, 29 
NE 986; McCready v. Thorn, 51 N. 
Y. 454. 


94. The Ole Oleson, 20 Fed. 384; 
Kerry .v. -Bacific -Mar.. Co.,° 121 -Cal. 
564, 54 PB) 89, 66 AmSR 65; Chase-v. 
McLean, 130 N. Y. 529, 29 NE 986; 
McCready v. Thorn, 51 N. Y. 454; Wil- 
tiamson ve Hine, [soll 1 Cha 390: 
Smith v. Lay, 3 Kay & J. 105, 69 Re- 
print 1041. 


[a] Undisclosed principal.—A 
managing owner, who makes a char- 
ter party, as sueh, without disclosing 
the other part owners, is personally 
liable thereon. Kerry v. Pacific Mar. 
Co., 121 Cal. 564, 54 P 89, 66 AmSR 65. 


Authority to execute charter par- 
ties in general see infra §§ 150-152. 


Contracts of affreightment in gen- 
eral see infra §§ 490-521. 


95. Chase v. McLean, 130 N. Y. 529, 
29 NE 986; McCready v. Thorn, 51 
N. Y. 454. 


Employment of seamen in general 
see Seamen %§ 27-55. 


96) Doesiyv.) Erist, 13) T.1L, R. 320. 
97. Ferem v. Olson, 176 Cal. 652, 
169 P 386. 


Adjustment of general average loss 
in general see infra §§ 1081-1094. 


98. Chase v. McLean, 130 N. Y. 
529, 29 NE 986; McCready v. Thorn, 
51 N. Y. 4547 The Huntsman, [1894] 


P, 214; Doeg v. Trist, 18 T. L. R. 320; 
Snow v. Snow, 43 N.'S. 526. 


fa] On shore this authority ex- 
tends to the conduct of all that con- 
cerns the employment of the ship. 
The Huntsman, [1894] P. 214. 


99. Revens v. Lewis, 20 F. Cas. No. 
tievii 92) Paine 2025) The William 
Thomas v. Ellis, 4 Del. 309; Hall v. 


SHIPPING 


Thing, 23 Me. 461; Hewett v. Buck, 
17 Me. 147, 35 AmD 243; Coulthurst 
v. Sweet, L..R. 1 C. P. 649; Barker v. 
EIS hl Gye lion Oe sarNie Sorel 0 SuntO Cul, 
27, 148 Reprint 692. 


[a] Other statement of duties.— 
“He [the managing owner or ship’s 
husband] is to see that the ship. is 
properly repaired, equipped and 
manned; to procure freights or char- 
ter-parties; to preserve the ship’s pa- 
pers; to make the necessary entries; 
adjust freight and averages; disburse 
and receive monies; and keep and 
make up the accounts as between all 
parties interested.” Abbott Shipping 
(7th ed) p 106 [guot Darby v. Baines, 
9 Hare 369, 372, 41 EngCh 369, 68 Re- 
print 550]. To same effect Croasdale 
v. Von Boyneburgk, 27 Pa. Co. 373, 375 
[eit Abbott Merchant Ships (14th ed) 
p 130; Maclachlan Merchant Ship- 
ping (4th ed) p86]. 


[b] Scope and purpose of agency. 
—Such implied agency of a _ ship’s 
husband has to do only with the pres- 
ent or future use of the ship and is 
based on present and pressing neces- 
sity occasioned by the dangers of nav- 
igation with a vessel out of repair, 
improperly rigged, and inadequately 
provisioned. Chase v. McLean, 130 N. 
YY, 529, 29 NE 986, 


1. Hall v. Thing, 23 Me. 461. 


2. U. S.—The Ole Oleson, 20 Fed. 
384; Seull v. Raymond, 18 Fed. 547; 
Gum v. Frost, 4 Fed. 745; Lyles v. 


Styles, 15 F. Cas. No. 8,625, 2 Wash. 
C. C, 224; Revens v. Lewis, 20 F. Cas. 
No. 11,711, 2 Paine 202. 

Del.—The William Thomas vy. Ellis, 
4 Del. 309. 

Me—Hall tyvar Thins, 2se Me, 461. 
Hewett v. Buck, 17 Me. 147, 35 AmD 
243. 

Mass.—Atkins v. 
534, 47 NE 507. 


Nek ehaise va Melzeany Ua0. Ni ay. 
529, 29 NE 986; McCready v. Thorn, 


Lewis, 168 Mass. 


Bie Ne Yo 454: 
Eng.—The Huntsman, [1894] P. 
214: Tolson v. Hallett, Ambl. 270, 27 


Reprint 180; Darby v. Baines, 9 Hare 
369, 41 EngCh 369, 68 Reprint 550. 


N. S.—Smith v. Fulton, 11 N. S. 225. 


Ont.—Harrison y. Harris, 1 U. C. C. 
PB: 235. 

[a] Contracts of managing agent, 
within the sphere of his authority, 
are the actual contracts of the own- 
ers and not of the vessel to which 
they relate, as in case of contracts 
made by a master on a voyage or in 
foreign ports. Great Lakes Towing 


Limitations of powers. 
aging owner or ship’s husband may do whatever is 
necessary to enable the ship to prosecute her voy- 
age cannot be taken literally, but must be restricted 
by the state of facts in the particular case,® and he is 
not warranted in assuming extraordinary powers 
without obtaining authority from the owners if they 
can be readily communicated with." 
without special authority, purchase a cargo for the 
owners;*° or appoint a ship’s husband to act in his 
stead;® or give up a lien for freight;'° or bind the 
owners for the expenses of a lawsuit,'! or criminal 
prosecution ;*? or bind the owners to pay money to 
a charterer in consideration of the cancellation of a 
charter party;!° or sell and transfer claims due to 


[58 C.J.] 73 


part owner of the ship, all the owners are responsi- 
ble in solido for his just expenditures and charges,* 
but where he is part owner, each is liable only for 
his own share thereof.4 


The statement that a man- 


He cannot, 


Co. v. Mill Transp. Co., 155 Fed. 11, 83 
CCA 607, 22 LRANS 769. 


{b] Knowledge of power.—A cor- 
poration shipowner is charged with 
knowledge of extent of power usually 
exercised by its ship manager and is 
bound by his acts within such limits. 
The Benjamin Noble, 244 Fed. 95, 156 
CCA 528 [aff’232 Fed. 382, and aff sub 
nom Capital Tract. .Co. “vs Cambria 
Steel Co., 249°Ur SS. 334, 39°SCt 292, 63 
L. ed. 681]. 


3. Briggs v. Barnett, 108 Va. 404, 
62 SEY 797. 


Liabilities of vessels and owners in 
general see infra §§ 408-425. 


4 Briggs v. Barnett, 108 Va. 404, 
61 SE 797. 


5. See supra text and note’ 99. 


6 Mitchell v. Chambers, 43 Mich. 
P5de 65, 25 NW ois, Alm ve Oc, 


7. Mitchell v. Chambers, supra. 


8. The Ole Oleson, 20 Fed. 3884; 
Hewett v. Buck, 17 Me. 147, 35 AmD 
243. 

95 —Doesiyv.JErist, U3 IT aeaoZ0s 

10. The Ole Oleson, 20 Fed. 384. 


11. Campbell v. Stein, 6 Dow 116, 
8 Reprint 1417; Roop v. Pickels, 50 
INS Sob) 


[a] Rule applied.—A managing 
owner cannot recover against his co- 
owners for costs of litigation not au- 
thorized by them and of which they 
had no knowledge. Roop y. Pickels, 
5b) INS IS. b9: 


12. Croasdale v. Von Boyneburgk, 
Pah lethy Olayess 15% \ 


fa] “It is not within the scope of 
his authority to institute a criminal 
prosecution, and the consent of the 
owners to such action on his part can- 
not be presumed from the fact of his 
employment as managing owner. The 
consent of each must be shown to 
justify charging him with the inci- 
dental expenses.’ Croasdale v. Von 
Boyneburgk, 27 Pa. Co. 373, 375. 


{b] Thus a managing owner or 
ship’s husband has no right, without 
the consent of his coOwners, to charge 
the owners of the vessel with the ex- 
penses of a_ criminal prosecution 
against one of the coOwners for em- 
bezzlement, including fees of counsel, 
costs, detectives’ charges, etc. Croas- 
dale v. Von Boyneburgk, 27 Pa. Co. 
373. 


13. Thomas v. Lewis, 4 Ex. D. 18. 


{a] Thus a ship’s husband who 
has, with authority therefor, made a 


74 [58 C.J.] 
the vessel and owners;# or make an assignment of 
all freight to secure moneys advanced to him.?° 
When forbidden to do so, a managing owner cannot 
bind his coowners for expenses,'® and such expenses 
may be charged to his own share."* 


Termination of powers. A managing owner’s or 
ship’s husband’s implied authority to do whatever 
is necessary for the employment of the vessel’® 
ceases when it is revoked,!® such as by the death of 
his coowner,?° or when anything is done which has 
the effect of rebutting the presumption which ordi- 
narily arises as to such implied authority.** Hach 
codwner may retract his authority to the managing 
owner without consulting the other codwners.?? A 
managing owner’s authority to bind minority owners 
for subsequent costs, disbursements, and expenses, 1s 
also terminated by a libel of the vessel.” 


[§ 96] b. Particular Powers—(1) Borrowing 
Money. A managing owner or ship’s husband, with- 
out official authority therefor, ordinarily has no pow- 
er to bind the coowners for money borrowed on the 
vessel’s account,?* especially where it is not con- 
nected with the present necessities of the vessel or 
its preparation for a voyage;?> nor can the owners 
be held to have impliedly ratified such borrowing 
from the mere fact that they received the benefits 


charter party, by which commission] v. Cuthbertson, 6 Q..B. D. 93. 


The Vindobala, 13 P. D. 42 [rev 
on other grounds 14 P. D. 50]. 


Olson, 


on the freight, primage, and demur- 


rage is stipulated to be due to the 22. 
gharterers on the execution of the 

charter party, has not, without the 23. Ferem v. 
owner’s sanction, authority to bind|169 P 3886. 


them by an agreement to cancel the 
charter party and pay the charterers 
a sum in lieu of commission, although 
such agreement is for the benefit of 
the owners. Thomas v. Lewis, 4 Ex. 
TELS. AmSR 2382; 


24, 


14. Bly v. U. S., 19 Ct. Cl. 658. rae 38. 
Ls Guion v;,"Erask, 1 De Gur. & 3. 'e 4 

873, 62 EngCh 373, 45 Reprint 403. | °29 29 NE 986. 
16. Revens v. Lewis, 20 F. Cas. No. [a] 
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Libel in admiralty in general see 
Admiralty §§ 184-192. 


The Ole Oleson, 20 Fed. 
Arey v. Hall, 81 Me. 17,,16 A 302, 10 
Pringle vv. Dixon, 2 Com. 


Chase v. McLean, 


Thus a part owner is not le- 


[§§ 95-98 


therefrom in repairs made on the vessel.?® It has 


been held, however, that, where the circumstances 
are such as to justify his purchasing upon the eredit 
of the owners, he will be justified, even in a home 
port, in borrowing money to pay for the required 
articles;27 but to charge the owners, in such a case, 
it must appear that the money not only was borrowed 
for a proper purpose, connected with the ship or her 


navigation, but that it was so applied.?§ 


[§ 97] (2) Insurance.?® A managing owner or 
ship’s husband cannot bind the other owners for in- 
surance effected on their interests,*° unless he is spe- 
cially authorized thereto.*t Likewise, he is under 
no obligation to insure the ship,®? unless he has 
agreed to do so;** and if he has so agreed and fails 
or neglects to insure his codwner’s interest, he will 
be liable to the latter as insurer for any resulting 
loss.3# 

[§ 98] (3) Bail of Vessel.2® A managing owner 


or ship’s husband may bind the coowners for bail 
procured to release the vessel from arrest,** unless 


. it has been seized in a case in which there is no per- 


sonal responsibility en the owners, and they have not 
authorized or sanctioned the bail, and there is no 
such emergency as would call for the assumption of 
personal responsibility.*7 


the other owners, warrants an infer- 
ence that all the other owners au- 
thorized him, not only to procure in- 
surance on the interest of all in that 
form, but to settle by arbitration or 
otherwise any claim for a loss under 
such policy. Hamilton v. Phenix Ins. 
Co., 106 Mass. 395. 


32. Califatis v. Olivier, 36 T. L. R. 
iO hati es owiny Ol Rec oede 


33. Califatis v. Olivier, supra. 


[a] Thus, where the owner of a 
ship makes an agreement with the 
captain, whereby they become coad- 
venturers in the voyage of the ship 


176 Cal. 652, 


384; 


130] Nay. 


Petit? Paine 202° 
17. Revens v. Lewis, supra. 
18. See supra text and note 99. 


19. Revens vy. Lewis, 20 F. Cas. No. 
11,714, 2 Paine 202; Atkins v. Lewis, 
168 Mass. 534, 47 NE 507; The Phoebe, 
ORT eR eD ING ona. 


[a] Revocation for fraud.—The 
Phoebe, 9 I. T. Rep. N. S: 119. 
20. Gum v. Frost, 4 Fed. 745; 


Stedman v. Feidler, 20 N. Y. 437. 


{a] Rule applied.—(1) The au- 
thority of Ship’s husband to bind the 
part owner for supplies is revoked by 
the death of the latter, and his es- 
tate cannot be charged for such sup- 
plies. Stedman v. Feidler, 20 N. Y. 
4387. (2) It would be a breach of 
trust for executors to authorize the 
master or ship’s husband, in the ab- 
sence of an express power under the 
will, to act for them in the purchase 
of supplies, and no presumption can 
therefore arise that they have done 
so. Gum vy. Frost, 4 Fed. 745. 


21. Scull v. Raymond, 18 Fed. 547; 
Revens v. Lewis, 20 FE. Cas. No. 11,- 
711, 2 Paine 202; Thompson v. Finden, 
4C, & P. 158, 19 HCL 455, 172 Reprint 
Gata Warrison aw. saris Tale (Cs 
PS COnth) 200. 


[a] There is no magic in the term 
“managing owner” which creates him 
‘a plenipotentiary for those owners 
whose agent he is not in fact. Frazer 


gally responsible for the payment of 
money borrowed by the ship’s hus- 
band, when the vessel is out of com- 
mission, to pay an old indebtedness 
contracted for the benefit of the ves- 
sel. Chase v. McLean, 130 N. Y. 5295 
29 NE 986. 


26: Arey vi. Hlall,;.81 Mie. 17,162 4 
302, 10 AmSR 232. 
gee McCready v. Thorn, 51 N. Y. 
28. McCready v. Thorn, supra. 
29. Insurance by part owners in 


general see Marine Insurance §§ 7, 34. 


_ Who may effect marine insurance 
in general see Marine Insurance § 34, 


30. The Ole Oleson, 20 Fed. 384; 
Hamilton v. Phoenix Ins. Co., 106 
Mass. 395; Finney v. Warren Ins. Co., 
1 Metc. (Mass.) 16, 35 AmD 343; Mc- 
Cready v. Woodhull, 34 Barb. (N. Y-) 
80; Turner v. Burrows, 8 Wend. (N. 
Y.) 144; French v. Backhouse, 5 Burr. 
2727, 98 Reprint 431; Bell v. Hum- 
phries, 2 Stark. 345, 3 ECL 438, 171 
Reprint 668. 


31. Hamilton v. Phoenix Ins. Co., 
106 Mass. 395. 


[a] Implied authority.—The fact 
that an owner of more than half of a 
ship had been ship’s husband for five 
or six years, and had kept her insured 
for himself and the other owners 
jointly by policies obtained by him 
annually, without any interference by 


and the owner is to have the external 
administration thereof and to make 
all external arrangements concerning 
her voyage, the owner should, for 
the benefit of all concerned in the 
venture, insure up to a sum for 
which a reasonably prudent owner 
would insure.. Califatis v. Olivier, 36 
TT fin EY eS PATE 3:0, al colic eee ret ale 


34 Ralston v. Barclay, 6 Mart. 
(La.) 649, 12 AmD 483. 


fa] Thus a managing owner, who 
acts as agent for his codwner at a dis- 
tance to insure the latter’s interest 
and discontinues such insurance with- 
out instruction from, or notice to, 
such codwner, will be liable for any 
resulting loss. Berthoud v. Gordon, 
6 La. 579; Ralston v. Barclay, 6 Mart. 
(La.) 649, 12 AmD 483. 


35. Stipulations for release of \ves- 
ner pelnot in general see Admiralty §§ 


36. Barker v. Highley, 15 C. B. N. 
S. 27, 109 ECL 27, 143 Reprint 692. 


[a] Thus, where the vessel has 
been arrested in admiralty in a suit 
for collision, the managing owner 
may, in order to procure the reiease 
of the ship, induce a third person to 
become bail for her, and bind the co- 
owners thereby. Barker vy. Highley, 
TbiCSBi NESS, 27,109) MO) 2s laa oes 
print 692, D 


37. Mitchell vy. Chambers, 43 Mich, 
151, 5 NW 573, 38 AmR 167. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 99-100] 


[§ 99] (4) Repairs and Supplies.** As a general 
rule, a managing owner or ship’s husband has im- 
plied authority to bind the owners or codwners for 
necessary repairs,®® equipment and supplies,t® and 
the fact that the vessel is insured does not limit such 
authority.** But the owner, or a part owner, is not 
hable, where the repairs are made or the supplies 
furnished exclusively on the credit of the ship’s 
husband who ordered them,*? nor can any one part 
owner be held hable therefor, where he has neither 
authorized nor ratified the purchases, but has dis- 
sented from them.# 


In the home port,‘ where all the owners reside, 
the managing owner, although registered as such 
at the customhouse, has been held to have no power, 
merely by virtue of that relation, to order repairs 
and supplies, and bind his codwners to a personal 
lability therefor;+® nor do they become liable mere- 
ly because the creditor, on his books, charges the 
supplies against the vessel and owners.*® But on 
the other hand it has been held that a ship’s husband 
has power to contract even in a home port for re- 
pairs which are absolutely necessary.*? ; 


Express authority is necessary from a part owner 
to the ship’s husband to order works not necessary 
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[be-C. Ji]y 7d 
as repairs,*® but such authority once given cannot 
be revoked after it has been acted upon,*® and it is 
for the part owner, when sued for contribution, to 
prove that it was. revoked before the works were 
commenced or a contract for them entered into.°° 


[§ 100] c. Duties and Liabilities in General. As 
in the case of other agencies,®! a managing owner or 
ship’s husband must not assume any position in 
which his duties are incompatible with his fiduciary 
character as to the owners or codwners.®2 A man- 
aging agent is not lable to indemnify the shipowner 
against the consequences of careless navigation of 
the ship by a compulsory pilot,°* unless he has as- 
sumed such hability by agreement.°* 


Duty to account.®® It is the duty of a managing 
owner or ship’s husband to account to the coowners 
or owners, within a reasonable time,°*° for all moneys 
and profits received by him in the execution of his 
agency for the owners or coowners,°* and is not en- 
titled to hold any profits which he incidentally ob- 
tains in the execution of his duty,°® even though it 
is sanetioned by usage;°® but it has been held that 
he is not required to account for commissions re- 
ceived by him from an insurance company, where 
the premiums paid were the usual ones and the own- 


38. Rights and liabilities of part 
owners as to repairs and supplies in 
general see supra § 90. 


39. U. S—Revens v. Lewis, 20 F. 
Cas. No} 11,712, 2) Paine -202. 


Me.—Hill v. Crocker, 87 Me. 208, 32 
A 878, 47 AmSR 321. 


N, Y.—McCready v. Thorn, 51 N. Y. 
454. 


Eng.—The 
214. 


Ont.—Harrison v. Harris, 1 U. C. 
(Ooo eae 2 


40. The William Thomas v. EIl- 
lis, 4 Del. 309; Chase v. McLean, 130 
N. Y. 529, 29 NE 986; McCready v. 
Thorn, 51 N. Y. 454; Tolson v. Hal- 
lett, Ambl. 269, 27 Reprint 180. 


41. The Huntsman, [1894] P. 214. 


42. Thompson v. Finden, 4 C. & P. 
Tose 119 DChr 455, 172) Reprint, 651; 
Harrison we, partis... | WU, 3c. Be ER 
(Ont.) 235. 


[a] Exclusive credit not shown.— 
Where the joint ownership is not dis- 
puted, and there is nothing to exempt 
from liability by the terms of the 
eontract or the situation of the par- 
ties, the mere circumstance of plain- 
tiff's having made out his account 
against the managing owner as cap- 
tain, instead of against the owners 


Huntsman, [1894] P. 


* generally or against the vessel, does 


not repel the implied agency, or show 
a credit exclusively given to such 
captain or manager. Harrison v. 
Harris.) UC. Ce. Py 2385 


43. Scull v. Raymond, 18 Fed. 547; 
Frazer v. Cuthbertson, 6 @. B. D. 93. 


[a] Illustrations.—(1) When it af- 
firmatively appears that any one part 
owner was neither intended to be rep- 
resented by the managing Owner or 
ship’s husband in the navigation of 
the ship or in ordering repairs or sup- 
plies, and that he was never author- 
jzed to represent or bind the owner 
who never ratified or adopted the 
voyage, but dissented from it, there is 
no reason or legal principle upon 
which he can be held for the supplies 
ordered. Scull v. Raymond, 18 Fed. 
547. (2) The fact that defendant had 
allowed the entry on the register de- 


scribing one as managing owner to]p 1182. 

remain unaltered did not per se 

amount to a holding out of such per- aie The West Nohno, 29 Ir.(2d) 

son as his agent, so as to render de- ‘ 

fendant liable for the necessaries sup- 55. Duty cf agent to account in 

plied by plaintiffs, and that inasmuch | general see Agency §§ 401-412. 

as he had not in fact authority to bind r 

defendant, plaintiff could not recover 56. The Mount Vernon, 7 Aspin. 

against defendant for such necessa- | 32. 

ries. Frazer v. Cuthbertson, 6 @. B.| 57, Carver y. Miller, 121 Mise. 707, 

D. 93. 201 NYS 807 [aff 211 App. Div. 807 
44, Rights and liabilities as to re- | mem, 206 NYS 890 mem]; Croasdale 


pairs and supplies by part owner in 
general see supra § 90. 

45. U. S.—Woodall v. Dempsey, 
100 Fed. 653; Spedden v. Koenig, 78 
Fed. 504, 24 CCA 189. 

Cal.—Higgins v. Eva, 204 Cal. 231, 
267 P 1081 [rey on other grounds (A.) 
259° P,502]. : 

Me.—Benson vy. Thompson, 27 Me. 
470, 46 AmD 617. 

Va.—Brigegs v. Barnett, 108 Va. 404, 
61 SE 797. 

Eng.—Steele v. Dixon, 3) Ct. Sess: 
Cas. 1008. 

46. Spedden v. Koenig, 
504, 24 CCA 189. 

47. Chase v. McLean, 120 N. Y. 529, 
29 NE 986; Provost v. Patchin, 9 N. 
Waco 

48. Chappell v. Bray, 6 H. & N. 145, 
158 Reprint 60. 


78 Fed. 


49. Chappell v. Bray, supra. 

50. Chappell v. Bray, supra, 

51. See Agency §§ 353-412. 

52. Smith v. Lay, 3 Kay & J. 105, 


69 Reprint 1041; Benson v. Heathorn, 
1 Y. & Coll. 326, 20 EngCh 326, 62 
Reprint 909. f 


[a] Acting as ship broker.—The 
managing owner of a ship is compe- 
tent to appoint himself to act as 
broker to the ship in collecting and 
distributing the freight, there being 
no incompatibility between those 
services and ‘his fiduciary character 
as managing owner. Smith v. Lay, 
2 Kay & J. 105, 69 Reprint 1041. 


53. The West Nohno, 29 F. (2d) 
950. 
Pilots generally see Pilots 48 C, J. 


y. Von Boyneburgkj, 2% Pas Co. 303; 
Owston v. Ogle, 13 East 538, 104 Re- 
print 479; The Mount Vernon, 7 As- 
pin, 32; Snow v. Snow, 43 N. S. 526. 


[a] TIllustrations.—(1) Where a 
part owner acting aS managing agent 
represents to his codwners that he 
has an offer of sixty thousand dol- 
lars for a vessel in which his coéwn- 
ers have a minority interest, whereas 
he has'an offer of one hundred thou- 
sand dollars, and later sells the vessel 
for that amount, whether the bills of 
sale from the codwners run to the 
managing agent or are executed in 
blank, he must account for the money 
received. Carver v. Miller, 121 Misc. 
707, 201 NYS 807 [aff 211 App. Div. 
807 mem, 206 NYS 890 mem]. (2) 
Where plaintiff conveyed one-third of 
a vessel to defendant under.an agree~ 
ment by him to operate the vessel, 
pay an indebtedness thereon, and re- 
convey a third interest therein to 
plaintiff, they did not become coten- 
ants on defendant’s failure to pay 
the indebtedness, so that it will not 
be presumed that insurance money re- 
ceived by defendant on loss of the 
vessel represented only defendant’s 
original two-thirds interest, and 
hence plaintiff is entitled to an ac- 
counting as to the insurance money 
as well as to the profits earned _- Gal- 
vin v. Ryan, 108 NYS 574. 


[b] If he refuses ov neglects to 
account to the owners, and they are 
required to resort to judicial proceed- 
ings to obtain an account, equity will 
impose all the costs on him person- 


ally. Croasdale v. Von Boyneburgk, 
2 aPaeCOve a Cos 

58. Wilcox v. Marshall, 2 Hawaii 
296. 

59. Wilcox v. Marshall, supra. 


46, [58 Cilel 


ers did not pay any more for the insurance by reason 
of the commissions,®® especially where the coowner 
knew or had means of knowing of the receipt of the 
commissions.*! In rendering his account, he is en- 
titled to credit for any due and proper application of 
earnings received by him,°? including the payment of 
a valid and subsisting indebtedness, no matter wher 
contracted.** 


[§ 101] 3. Remuneration and Reimbursement.°* 
The remuneration of a managing owner or ship’s hus- 
band for services performed by him for the general 
benefit of the vessel and owners is usually fixed by 
agreement among the part owners,®” in which case he 
is entitled to the amount agreed upon,®® unless his 
duties have not been performed in accordance with 
his contract.67 In the absence of such agreement, 
there is no fixed rule or practice as to the amount he 
shall receive,®* but he is entitled to reasonable com- 
pensation for his proper services.°® He is not en- 
titled to compensation for services performed in 
breach of his fiduciary duties,‘® as where he occu- 
pies another position incompatible with that of man- 
aging owner or ship’s husband.*? 


Extra compensation. If he receives a fixed re- 
muneration for his serviees, he is not entitled to 
charge a commission for doing anything within the 
scope of his ageney;** but if it is customary to do so, 
he may be entitled to commissions for services per- 
formed. as ship broker.** 

Liability of nonconsenting owner. One part owner 


cannot be required to contribute to the payment of 
a salary to the managing owner or ship’s husband, 


60. Roop v. Pickels, 50 N. S. 59. 
61. Roop v. Pickels, supra. 
62. Croasdale v. Von Boyneburgk, 


[a] 


one ot the 
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A director of a company own- 
ing vesseis cannot act as husband of 
vessels and 
usual remuneration of a ship’s hus- 
the two positions are incom- 

Benson vy. Heathorn, 1 Y. & 


Williamson vy. Hine, [1891] Ch. 


[$§ 100-102 


which has been agreed upon without his knowledge 
or consent.’# 


Reimbursement and indemnity. In accordance 
with general principles of agency,‘’ a managing own- 
er or ship’s husband is entitled to reimbursement or 
indemnity from the other owners for all proper ex- 
penditure and charges incurred by him in carrying 
into effect the purposes of the agency,‘® but not for 
expenditures or advances, made without their con- 
sent, in respect of matters which were not within the 
svope of his suthority.77 He has the right to re- 
quire the gross freight to be applied, in the first 
place, to payment of the expense of the outfit of the: 
ship for the voyage in which the freight was 
earned,’ notwithstanding he may sue his coowners 
for their proportion of the expenses before the ad- 
venture ends;*® and the same rule applies to, the ex- 
penses of repairs to the hull of the ship, which are 
made with a view to the particular adventure in 
which the earnings are made and without which the 
adventure could not have been undertaken,*® even 
though such repairs are not exhausted in the adven- 


ture.®+ 


[§ 102] F. Saless°—1. Power To Sell or Buy. 
Where the part owners of a vessel are not partners 
in such ownership,** any one of them may sell his 
own interest at his pleasure;*+ but he cannot, even 
though he is the ship’s husband,*° sell the interest 
of a coowner without the latter’s consent.8® All the 
owners may, however, combine and sell or authorize 
the sale of the whole vessel;** and where the part 
owners hold the ship as partners,** each partner gen- 
erally has authority to sell the whole ship;*® but 


EngCh 395, 67 Reprint 1219. 
82. Cross references: 
Effect of sale as to: 
i ee and license see supra § 


receive the 


62 Reprint Registry see supra § 12. 


Recordation see infra §§ 141-148. 
Sale: 


By master see infra §$§ 375-3797 


73. Smith v. Lay, 3 Kay & J. 105, 


Zima OO, esl oc pee 
- Saas f oie .| Dati i 
ge eee: Croasdale v. Von Boyneburgk, Coll 326, 20 EngCh 326, 
64. Compensation of agents in gen- 
eral see Agency §§ 413-452. 3 aa 
65. The Meredith, 10 P. D. 69. 
[a] In absence of agreement, the] 69 Reprint 1041. 


remuneration to be received may be 
determined from the intention of the 
parties as shown by their acts. Mil- 
ler vy. Mackay, 34 Beav. 295, 55 Reprint 
649, 31 Beav. 77, 54 Reprint 1066. 


Pies Wilcox v. Marshall, 2 Hawaii 


67. — Hall vy. Duncan, 22 Us ©) @) B: 
(Ont.) 602. 


68. The Meredith, 10 P. D. 69. 


69. Besse v. Hecht, 85 Fed. 677; 
Wilcox v. Marshall, 2 Hawaii 296; 
The Meredith, 10 P. D. 69; Salter v. 
Adey, i Jur. N. S. 930. 


[a] Ilustration.—Where a man- 
aging owner makes a journey to reach 
his vessel in a port in distress, going 
in good faith, and induced in part 
by an honest feeling that his presence 
is necessary to protect the common 
interest, he will be entitled to com- 
pensation to the extent that his time 
was devoted to matters of common 
interest, and not to ‘his own interest 
as owner. Besse v. Hecht, 85 Fed. 


Oni te 

70. Benson v. Heathorn, 1 Y. & 
Coll. 326, 20 EngCh 326, 62 Reprint 
909. ; 

71. Benson vy. Heathorn, supra. 


74 Croasdale vy. Von Boyneburgk, 
20 eRa. Cows ts: 


75. See Agency §§ 458-468. 


76. Helme v. Smith, 7 Bing. 709, 
20 ECL 316, 131 Reprint 274; Von 
Freeden v. Hull, 10 Aspin. 247 [rev 
on other grounds 10 Aspin. 394]. 


[a] Thus a part owner, who, as 
ship’s husband, incurs the expense of 
the outfit, may sue the other part 
owners separately for their respec- 
tive shares of the expense. Helme 
v. Smith, 7 Bing. 709, 20 HCL 316, 131 
Reprint 274. 


77. Croasdale v. Von Boyneburgk, 
Zee COmsioe 


78. Green v. Briggs, 6 Hare. 395; 
31 EngCh 395, 67 Reprint 1219. 

79. Green v. Briggs, supra. 

80. Green vy. Briggs, supra. 


[a] Term “lien” does not properly 
describe the right of a part owner to 
be reimbursed, out of the gross 
freight, the amount of expenses in- 
curred in the prior repair and outfit 
of the ship. Green y. Briggs, 6 Hare 
895, 31 HngCh 395, 67 Reprint 1219. 


81. Green v. Briggs, 6 Hare 395, 31 


On disagreement of part owners see 
Supra § 85. 


Under contract for building vessel 
see supra § 74. 


83. See supra § 79. 


84. U. S.—Bradshaw v. The Sylph, 
3-H. Cassin No. 190; 


Ala.—Jones v. Scott, 
Jones vy. Sims, 6 Port. 138. 


La.—Byrne v. Hooper, 2 Rob. 229. 


Pa.—Croasdale v. Von Boynebursk, 
LOD, Pan 3'7 1.) 465 Als be { 


vA eRe Vv. Henwiek; 1" Cy Poe. 
745. 


85. Whiton v. Spring, 74 N. Y. 169. 


Powers as ship’s husband in gen- 
eral see Supra §§ 95-99. 


2 Ala. 58; 


86. Bradshaw v. The Sylph. $ F. 
Cas. No. 1,791; Byrne v. Hooper, 2 
Rob. (La.) 229; Saltmarsh v. Rowe, 


Peer 38; Whiton v. Spring, 74 N. Y, 
169. 


87. 
745. 
88. See supra § 80. 


89. Lamb v. Durant, 12 Mass. 54, 
7 AmD 31; Ex p. Howden, 2 Moni. 
D. & De G. 574. 


Keay v. Fenwick, 1.C. PB. DBD, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 102-103] 


as to this, there is authority to the contrary.°® Un- 
der a statute making joint owners of a vessel joint 
tenants,®’ upon the death of one, the whole interest 
in the vessel may be sold and conveyed by the sur- 


vivor or survivors.?2 


Foreigner may, in the absence of a contrary stat- 
ute, become a purchaser of a vessel or of a share 
therein,®* but the vessel may thereby lose its national 
character under the registry laws,9* or, in case of 
a licensed vessel, become liable to forfeiture, under 


enrollment and license laws.?? 


[§ 103] 2. Requisites and Validity in General. 
The rules governing a sale and transfer of personal 
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Losi ©. Se} Ce 


plicable to the sale of a vessel in respect of the req- 
uisites and validity of the sale,®7 and as to whether 
the sale is executed or merely executory,?* or wheth- 
er it is absolute or in trust.®? 


In accordance with 


such rules, except where the sale is required to be 


passes.” 


property or chattels in general®® are generally ap- 


[a] Where such sale is made while 
ship is abroad, and under the manage- 
ment and control of another partner, 
who also sells the ship for the pur- 
pose of paying a partnership debt, and 
delivers possession immediately to 
the purchaser, such sale and delivery 
abroad, although subseauent to the 
sale at home, being made without 
notice of the other, transfers the 
property in the ship, notwithstanding 
the prior sale at home. Lamb vy. Dur- 
ant, 12 Mass. 54, 7 AmD 31. 


Power of partner to dispose of en- 
tire property in general see Partner- 
ship § 326. 


90. Hewitt v. Sturdevant, 4 B. 
Mon,-€Ky.) 453. { 
{a] Beason for rule.—‘‘Though we 


regard the parties as partners, in the 
building and business of the boat, we 
do not regard either as possessing the 
power to sell the whole boat without 
the consent of his co-partners. The 
boat was built and fitted out not to 
sell, but to be used in the business 
of freighting and carrying passengers 
for profit, superintended and con- 
trolled by two of the firm, to that end. 
From the nature and object of the 
association, and character of the 
property, and uses and purposes to 
which it was to be applied, the power 
in either party to sell the whole boat 
cannot be implied.’ Hewitt v. Stur- 
devant, 4 B. Mon. (Ky.) 453, 462. 


91. See supra § 79. 

92. Goodfellow v. Talbot, 5 New- 
found]. 512. 

93. Philips v. Ledley, 19 F. Cas. 


No. 11,096, 1 Wash, C. C. 226; Wallis 
v. Hansen, 29 B. C. 552 [dist Cutten v. 
McFarlane, 7 N. S. 468 (which held 
that an alien could not take a bill of 
sale or transfer of a British vessel 
on the ground that such transfer was 
kept secret from the registrar of 
shipping)]; Grady v. Waite, (Pr. 
Edw. Isl.) [1930] 1 DomLR 838. 


fa] As to British ships.—‘It is 
admitted that a British ship may_be 
validly sold as'a whole by transfer- 
ring all the shares to an alien (of 
which transactions there have been 
countless cases), so it is clear that 
the rule of public policy does not 
prevent dealing in such ships, and a 
contract to sell a British ship to a 
foreigner is usually in times of inter- 
national peace and amity a valid and 
desirable thing to do as tending to 
encourage trade.” Walls v. Hansen, 
29) BY Cb d5236555. 


94. See supra § 12. 

95. See supra § 19. 

96. See Sales 55 C. J. p 1. 

97. Peterson vy. U. S., 19 F. Cas. No. 


11036, 02. Wash. <C. Co) 36; Holstead 
v. Parker, (Tex. Civ. A.) 238 SW 287 
[rey on other grounds (Commn. A.) 


200) SW 2 45h 
notes 98-4. 


[a] Sale held complete.—Where 
the owner of a motorboat which had 
been attached and was advertised for 
sale for satisfaction of a judgment 
sold the boat to B and notified the 
judgment creditors that, if he paid 
them seven hundred and twenty dol- 
lars, they should deliver the boat to 
him and remit the balance above the 
amount of the judgment, and B did 
pay such amount to the judgment 
creditors, there was a completed sale 
of the boat, by virtue of which B ac- 
quired the title. Holstead v. Parker, 
(Tex. Civ. A.) 238 SW 287 [rev on 
other grounds (Commn. A.) 255 SW 
724]. 

{[b] Mere debiting of interest in 
vessel, on the settlement of accounts 
between part owners, is not of itself a 
transfer of the vessel, although it 
may be evidence of such transfer. 
Peterson. v. U. S., 19_-F. Cas. No. 11,- 
O30 2s Wash C.-C.r36) 


{c] Ship registry acts have not 
changed the common law as to the 
mode in which ships may be trans- 
ferred. Weston v. Penniman, 29 F. 
Cas. No. 17,455, 1 Mason 306. 


Requisites and validity of contract 


of sale in general see Sales §§ 12- 
166. 

98. The Orlando V. Wooten, 214 
Fed. 271; Robinson y. Alger, 167 Fed. 


968, 98 CCA 368; 
Cal. A. 103, 133 P 501. 


[a] Executed sale.—Where a ship- 
building company was in default un- 
der a contract for construction of 
certain ships for the Fleet Corpora- 
tion and largeiy indebted for ad- 
vances when a supplementary con- 
tract was made by the parties for the 
purpose of settlement and adjust- 
ment of affairs between them, by 
which the shipbuilding company 
agreed to buy the ships, on terms 
fully stated, and requiring an initial 
payment on each ship as completed, 
with a lien reserved for the remain- 
der of the agreed purchase price, 
which exceeded the building contract 
price, the contract was not an execu- 
tory agreement to make a Sale, but 
one of sale, binding on the parties, 
and under which the right and title 
to the ships became vested in the 
purchaser, subject only to payment of 
the purchase price. Virginia Ship- 
pbuilding Corp. v. U. S. Shipping Bd. 
Emergency Fleet Corp., 292 Fed. 440 
[aft 22 F. (2d) 38]. 


[b] Payment of price.—Where the 
parties to the sale contemplate an 
immediate transfer of title, which is 
followed by possession by the buyer, 
a transfer takes place without pay- 
ment of the purchase price. The Or- 
lando V. Wooten, 214 Fed. 271; Lund 


Lund v. Ganahl, 22 


made by bill of sale or other writing,’ it may be made 
verbally,” or it may be implied from the acts, words, 
or conduct of the parties which show a mutual in- 
tention to effect a sale;* and the fact that the con- 
tracting parties subsequently agree to have the ver- 
bal contract reduced to writing does not impair it.* 
The sale, however, is not an absolute one so long as 
any condition remains to be performed before title 


And see cases infrayv. Ganahl, 22 Cal. A. 103, 133 P 501. 


Executed or executory sale in gen- 
eral see Sales § 6. 


99. The Venture, [1908] P. 218; 
Reddin vy. Cameron, 4 Newtoundl. 504 
(sale held in trust). 


{a] Presumption of trust.— 
Where, on the sale of a vessel, the 
price is paid by two persons in cer- 
tain shares and the vessel is regis- 
tered in the sole name of one of them, 
a rebuttable presumption arises that 
a trust results in favour of the oth- 
er of a share of the vessel, propor- 
tionate to the part of the price paid 
by him. The Venture, [1908] P. 218. 


1. See infra §§ 106-108. 
2. U. S.—Scudder vy. Calais Steam- 


boat Co, 21 F. Cas. No. 12,565, 2 
Cliff. 370 [rev on other grounds 67 
Wa 5.872, 17 I. eds 2821). 


Ala.—Fontaine v. Beers, 19 Ala. 722. 


La.—Walle v. Douglas, 136 La. 70, 
66 S 542. 


piles hadhourne v. Duncan, 36 Me. 
8 


N. Y.—Misner y. Strong, 181 N. Y. 
163, 73 NE 965. 

Pa.—In re Derbyshire, 81 Pa. 18. 

[a] Unfinished vessel may be 
transferred by verbal agreement and 


the full performance thereof the same 
as any other chattel or tangible ar- 


ticle of personal property. Misner v. 
Strong, U8 IN. Y-7/163,0 73) NES 9655 
In re Derbyshire, 81 Pa. 18. 


3. Badger v. Cumberland Bank, 26 
Me. 428. 


[a] Accounts kept of the proceeds 
of the vessel, and of the repairs, prove 
a use and possession, which is at 
least equivalent to a formal delivery 
at the time of the transfer. Badger 
v. Cumberland Bank, 26 Me. 428. 


Implied agreement of sale general- 
ly see Sales §§ 73-75. 


4. Walle v. Douglas, 
66 S 542. 

5. The Oriole, 18 F. Cas. No. 10,574, 
1 Sprague 31; Harriss v. Tams, 137 
Misc. 879, 244 NYS 36; Hawthorne 
v. Bowman, 3 Sneed (Tenn.) 524. 


{a] Thus, where, in the contract 
of sale, it is stipulated that, upon the 
production of a bill of sale by the 
seller on a designated day, the cash 
payment is to be made, the notes ex- 
ecuted, and the trade closed, the title 
does not pass to the purchaser so as 
to render the vessel subject to his 
ereditors until these preliminaries are 
complied with. Hawthorne v. Bow- 
man, 3 Sneed (Tenn.) 524. 


{b] Delivery of bill of sale to a 
yacht does not vest title in the buyer, 
where much work has to be done by 


136 La. 70, 


78 [58 C.J.] 


Possession. <A good title cannot be transferred 
by one who has neither actual nor constructive pos- 
session of a vessel nor the right of possession.‘ 


Options.» An agreement between the owner of a 
vessel and a prospective buyer to sell to the latter, 
“sabject to final inspection,” is an option to the buy- 
er to buy if satisfied on inspection, and is not bind- 


ing on him.? Where, after operating a vessel under: 


a charter containing an option to purchase, a sale 
contract is prepared and signed by the owner, and 
the charterer, while not signing it because of objee- 
tion to its provisions, which are afterward modified, 
pays the initial installment of the purchase price and 
continues to operate the vessel, such operation is un- 
der the sale contract, which supersedes the charter 
agreement.'° 


[§ 104] 3. What Law Governs.': In accordance 
with general rules,!? the validity of a contract of 
sale of a vessel is governed by the laws of the state 
where it is made and performed;!* and this rule ap- 
plies to the sale or transfer of a vessel which at the 
time is at sea.'* 


way of repairs before delivery. ser | 16. 
riss v. Tams, 137 Misc. 879, 244 NYS] print 111. 


36. 17. Evidence: 
6. As to sale generally see Sales § 


7. Burckle v. The Tapperheten, 4 
Maca. NiO, ole: 


[a] Foreibly taking possession of 
a vessel, being a marine tort, confers - 19. 
no title on the tort-feasor, and he can- | 26 Me. 428. 
not, therefore, transfer the title to note. 
another. Thurber v. The Fannie, 22 [al] 
F. Ces. No. 13,014, 8 Ben. 429. 


[b] Power of attorney authorizing 
person to receive vessel from her| er property. 
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The Bonita, Lush. 252, 167 Re- 


Of title see supra §§ 75-78. 
That transaction 
gage see infra § 124. 


18. See Sales §§ 138-140. 


Badger vy. Cumberland Bank, 
And see cases infra this 


constitutes mort- 


“Wo distinction is made in the | 72 
evidence applicable, between the sale 
and delivery of a vessel and any oth- 
What is competent in 


i 


~ [§§ 103-106 


In admiralty court, the validity of the sale of a 
ship in a foreign port has been held to be governed 
by the law usually enforced in such court,'® unless 
the foreign law is specially pleaded.*® 


[§ 105] 4. Evidence of Sale.1* The rules of evy- 
idence as to sales in generalt® apply in regard to 
evidence as to the sale and deliyery of a vessel.*® 
The bill of gale?° and enrollment?! are prima facie 
evidence of a bona fide sale;?? but it is not re- 
quired that the contract should be proved to have 
been made in express terms, but it may be inferred 
from conversations and acts of the parties like other 
contracts,?* and may be proved by parol.** 


[§ 106] 5. Bill of Sale or Other Writing?*’—a. 
Necessity. <A bill of sale or other writing and reg- 
istration is necessary for the purpose of fixing the 
vessel’s status?® and to give notice to purchasers 
and mortgagees;?7 but as between the buyer and 
seller, at common law, the sale is complete and title 
passes upon the making of the contract of sale ac- 
companied by a delivery of the possession of the ves- 
sel,?® or by payment and acceptance of the price;?® 


The Augustine, 8 F. (2d) 287; Gaston 
v. Warner, 272 Fed. 56 [certiorari 
granted 256 U.S. 687, 41 S. Ct. 534, 65 
L. ed. 1172, and aff 260 U. S. 201, 43 
SCt 18, 67 L..ed. 210]; The Marion 
S. Harris, 85 Fed. 798, 29 CCA 428; 
The Active, 1 F. Cas. No. 34, Olcott 
286; Scudder v. Calais Steamboat Co., 
21 ¥F. Cas. No. 12,565, 1 Cliff. 370 [rev 
on other grounds 2 Black 372, 17 L. 
ed. 282]. ; 


Sie Rabe ak v. Beers, 19 Ala. 


__Conn.—Scranton v. 
ES 


Coe, 40 Conn. 


commander, and to sell her, does not 
give the right to sell until possession 
is delivered. Burckle vy. The Tapper- 
heten, 4 F. Cas. No. 2,141. 


Possession as element of sale in 
general see Sales § 29. 

8. As to sales generally see Sales 
§§ 68-72. 

». Damers v. Trident Fisheries Co., 
119 Me. 343, 111 A 418. 

105, Wlis; vasnobins: Dry. Dock etc; 
Co., 13 F. (2d) 808 [rev 300 Fed. 981, 
4 F.(2d) 132]. 

11. What law governs recording 
see infra §§ 141-146. 


12. See Sales §§ 164-166. 


13. Bulkley v. Honold, 
(U. S.) 390, 15 L. ed. 668. 

[a] Whus the sale by a citizen of 
New York, made at New Orleans, of 
a vessel lying at that part, is gov- 


19 How. 


erned by the law of Louisiana. Bulk- 
ley v. Honold, 19 How. (U. S.) 390, 
Lt ed. 663: 

145 Thuret. v.) Jenkins} 7 Mart, 


(la.) 318, 12 AmD 508. 


[a] Walidity of assignment of a 
vessel at sea must be determined by 
the laws of the state where it was 
made. Southern Bank v. Wood, 14 La. 
Ann. 554, 74 AmD 446. 


As to property on high seas in gen- 
eral see Assignments for Benefit of 
Creditors § 235. 


15. The Bonita, Lush. 252, 167 Re- 
print 111. 

What law governs jurisdiction in 
Spada in general see Admiralty §§ 
17-20. 


one case is admissible in the other.” 
Veen v. Cumberland Bank, 26 Me. 
3, 434. 


[pb] Evidence held insufficient: (1) 
To show completed sale to person not 
citizen without approval of shipping 
board. The Pilot, 42: BY (2d) %290. 
(2) Proof that certain directors of a 
corporation arranged for a sale of a 
vessel at auction, but that the sum 
bid was not paid, and the boat was 
run as before, warrants a finding that 
the sale was not a real one. Hastings 
Vi Re Wi, otiG ING Yeon 


20. See infra §§ 106-108. 
21. See supra §§ 14, 19. 


22. Seaman y. Enterprise F., etc., 
Ins. Co., 21 Fed. 7778. 


23. Badger 
26 Me. 428. 
Mee Chadbourne y. Duncan, 36 Me. 
89. 
25. Cross references: 
Bill of sale as: 
Evidence of title see supra .§ 78. 
Not essential to pass title in gen- 
eral see Sales §§ 287, 589. 
Reformation of bill of sale of vessel 
see Reformation of Instruments § 
25 text and note 97. 


Written contract of sale in general 
see Sales §§ 143, 144. 


26. See supra § 19. 
27. See infra §§ 142-146. 


28. U. S.—The Amelie, 6 Wall. 18, 
18 L. ed. 806; Hozey vy. Buchanan, 16 
Pek» 24 0.2) lens Cae 9 Aniki) ene See eye 


v. Cumberland Bank, 


Willings, 4 Cranch 48, 2 L. ed. 546;'v. Osborne, 51 Me, 85. 


Del.—Cromwell v. Granfield, 23 Del. 
333, 76 A’ 602. 


La.—Shields v. Perry, 16 La. 463. 


Me.—Rice v. McLarren, 42 Me. 157; 
Chadbourne v. Duncan, 36 Me. 89; 
Metcalf v. Taylor, 36 Me. 28; Mitch- 
ell v. Taylor, 32 Me. 434; Barnes v. 
Taylor, 31 Me. 329; Richardson v. 
Kimball, 28 Me. 463; Badger v. Cum- 
berland Bank, 26 Me. 428. 


Mass.—Wilson y. Almy, 105 Mass. 
436; Vinal v. Burrill, 16 Pick. 401; 
Bixby v. Franklin Ins. Co., 8 Pick. 
86; Taggard v. Loring, 16 Mass. 336, 
8 AmD 140. 


Minn.—MecMahon y. 
Minn. 357. 


Ne e¥—-Thorn, ven Hicks) 1Cow. 160s 
Leonard v. Huntington, 15 Johns. 298° 
Wendover v. Hogeboom, 7 Johns. 308. 


Pa.—In re Derbyshire, 81 Pa, 18. 


R, I.—Sprague vy, Thurber, 17 R.z 
I. 454, 22 A 1057. 


S. C.—Gonzales y. ‘Terry, 102 S. CG. 
86, 86 SE 207. % Fi 


j Deilvery in general see infra §§ 110, 


Davidson, 12 


29. Metcalf v. Taylor, 36°Me. 28; 
Ludwig v. Fuller, 17 Me. 162, 35 AmD 
245. 


[a] Rule applied.—W here one 
takes a bill of sale of a vessel abso- 
lute in form, but designed as collat- 
eral security, and afterward pur- 
chases and pays for the part of the 
vessel so held by him, but receives no 
other instrument of transfer, such 
purchase and payment will pass the 
title between the parties. McLellan 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 106-107] 


and a bill of sale or other instrument of writing is 
not necessary thereto,?° unless it is required by the 
terms of the contract of sale,3t or by statute.32 
Such a transfer, ordinarily, is subjeet to the rights of 
creditors;** but even as against creditors the seller 
of an interest in a vessel is not bound to deliver a 
bill of sale thereof, where the sale has been made 
with the assent of the purchaser and all the other 
owners, by ereditors having liens thereon, and the 
proceeds applied in payment of their debts.°4 


Under general maritime law, a bill of sale or a 


written instrument to transfer is necessary to pass 
title to a ship.®°® 


Under English Merchant Shipping Act,** and prior 
similar statutes, a bill of sale ordinarily is necessary 
‘to the transfer of a registered ship,?7 unless it is 
treated and dealt with, at least as between the par- 
ties, as being no longer a “ship,’’® or unless the 
registration was not necessary,®® or it was an un- 
registered vessel.*° So also in Canada the property 
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in an unregistered ship, which is not required to 


be registered, may be transferred by parol like any 
other chattel.42 


[§ 107] b. Requisites and Validity. As in the 
case of sales in general,*? a bill of sale or other writ- 
ing of transfer of a vessel, if required or given,*# 
must comply with statutory requirements, if any, in 
respect of its form or execution,** and ordinarily 
should express the matter to be included in the trans- 
fer,*> but general terms, such as appurtenances and 
necessaries, which have a fixed and technical mean- 
ing, may be employed.*é 


Recitals. In the United States, a transfer of a 
vessel is not rendered invalid by the fact that the 
bill of sale does not recite the certificate of her 
registry or enrollment prescribed by the registry 
act,** or that it makes an inaccurate recital thereof,*® 
as the only penalty of a nonrecital or inaccurate 
recital of the register, and a corresponding change 
of papers, is, that the vessel ceases to enjoy the 


eels S.—Orlando v. Wooten, 214] Statute Law.” The Sisters, supra. peeiealoe Me vessel which does not com- 

ed. : i 4G ply with a statutory provision requir- 
[a] “In the admiralty it is usual |: Miter tikes z 

Cal. Lund v. Ganahl, 22 Cal. A.| to require a bill of sale, as evidence ae es th be yest tge nM UAE eS ce 

LOS SrsseP 1501. of property.” Taggard v. Loring, 16 d br ne presence Ol, an e attest- 

Mass. 386,/340, 8 AmD 140) ''To samie|Corhys 1 Witness .on- Ww lneeses apes 

40 Conn. ? H not transfer the ownership. Robil- 


Conn.—-Scranton y. Coe, 
9. 


Reprint 731. 
Me.—Rice v. McLarren, 42 Me. 157. 


effect The Sisters, 5 C. Rob. 155, 165 


lard v. The St. Roch, :21 Can. xch. 
132, 62 DomLR 145 (under Merchant 


M Bixb F itt G 36. St. (17 & 18 Vict. ¢ 104°§ 55. Shipping Act [1894] c 60 § 24). 
ass.—Bixby v. Franklin Ins. Co., é : 
g Wick 6; Peggard v- Loring, 18| 27 ,Puropean, ete, Royal Mail Co,| 45, Richardson v. Clark, 15 Me, 
Mass. 336, 8 AmD 140. Cont? dash SS isGon "| 421. 
Minn.—McMahon y. Davidson, 12 fale Under tprlorn statatenceeGeo. 46. Richardson v. Clark, supra. 
Minn. 357. III ¢ 68 § 14), a bill of sale was not|__47- De Wolf v. Harris, 8 F. Cas. 
N. Y.— Wendover v. Hogeboom, 7] necessary, if there was an instrument | No. 4,221, 4 Mason 515 [aff 4 Pet. 147, 
Johns. 308. in writing. Thompson v. Leake, 1 vers 811]; Mitchell v. Taylor, 32 
Eng.—McConnachie  v. Geddes, | Madd. 39, a8 eee 16. 2b : 
£1918] S. C. 391. [b] Ship built to be sold to for- [a] In England (1) under the 


And see cases supra note 28. 


31. Fowler v. Fisk, 12 Cal. 112; 
Rice v. McLarren, 42 Me. 157; Hig- 
gins v. Chessman, 9 Pick. (Mass.) 7, 


32. See statutory provisions; and 
case infra this note. 


[a] Boat in unfinished state, un- 
fit for carriage of passengers or 
goods, or for any purpose for which 
a vessel is intended, is not a vessel, 
within the meaning of a statute, pro- 
viding that a sale or transfer of a ves- 
sel is not valid, unless it be in writing 
and signed by the party making the 
transfer. Yarnberg v. Watson, 13 
Or, M1, 4 P 296. 


Application of statute of frauds see 
Frauds, Statute of § 254 note 49 [a]. 


83. Gonzales vy. Terry, 102 S.C. 86, 
86 SE 207. 


Rights and liabilities of seller and 
puyer as against creditors in general 
see infra §§ 115-121. 


34. Wilson v. Almy, 105 Mass. 436. 


354 Ohl v. Hagle Ins. Co., 18 F. 
Cas. No. 10,472, 4 Mason 172; Weston 
vy. Penniman, 29 F. Cas. No. 17,455, 
1 Mason, 306; Taggard v. Loring, 16 
Mass. 336, 8 AmD 140; The Sisters, 
5 C. Rob. 155, 159, 165 Reprint 731. 


A pill of sale is the proper title to 
which the Maritime Courts of all 
countries would look. It is the uni- 
versal instrument of transfer of ships 
in the usage of all maritime countries. 
. . . It is what the Maritime Law 
expects, what the Court of Admiralty 
would in its ordinary practice always 
require, and what the Legislature of 
this country has now made absolute- 
ly necessary, with regard to British 
subjects, by the regulations of the 


-eigner and to be delivered to him at 
a foreign port was not a British ship 
within the meaning of the Merchant 
Shipping Act of 1854, and an assign- 
ment of her need not be by bill of 
sale. Union Bank y. Lenanton, 38 C. 
PAD a4 Ss 


38. European, etc., Royal Mail Co., 
Ltd. v. Peninsular, etc., Steam Nav. 
Couul2iJur iN. S-. 909. 


[a] “Coaling-hulk.”—A vessel 
which, although registered, has been 
used for some years aS a mere coal- 
ing-hulk and workshop, moored at one 
of the owner’s coaling stations, is 
not a ‘ship’ within the meaning of 
the Merchant Shipping Act, and there- 
fore may be transferred without a 
bill of sale. European, etc., Royal 
Mail Co., Ltd. v. Peninsular, © etc., 
Steam Navy. Co., 12 Jur. N. S. 909. 


39. Benyon v. Cresswell, 12 Q. B. 
899, 64 ECL 899, 116 Reprint 1107. 

Necessity of registration in general 
see supra § 8 


40. Union Bank vy. Lenanton, 8 C. 
P. D. 243. 
[a] Wransfer of ship, which has 


not been registered as British ship 
under Merchant Shipping Act (1854) 
§ 19, is good, although not made by 
bill of sale under § 55. Union Bank v. 
Lenanton, 3 C. P. D. 243. 


’ 41. Olympic Stone Constr. Co., Ltd. 
v. Momsen, 21 B. C. 120; McLean v. 
Grant, 3 N. B. 50; Chisholm v. Potter, 
WU CG. ea (Obs)! ho), 


42. See Sales §§ 142-150, 288-290. 
43. See supra § 106. 


44. Robillard v. The St. Roch, 21 
Can. Exch. 132, 62 DomLR 145. 


[a] Witnesses.—A bill of sale of a 


British registry acts previous to the 
Merchant Shipping Act of 1854, how- 
ever formal the contract for the sale 
of a ship might be, it was a nullity 
in a court of law or equity, unless it 
recited the certificate of registry 
(Biddell v. Leeder, 1 B. & C. 327, 8 
ICL 141, 107 Reprint 122; Duncan v. 
Tindall, 13 Cy Ba2ds,.16-HCLy 258, 138 
Reprint 1197; McCalmont v. Rankin, 
2 De G. M. & G. 403, 51 HngCh 316, 
42 Reprint 928; Hughes v. Morris, 
2, De G. M.1& Gas49, 51 Hie eh 273. 
42 Reprint 907); (2) but a mere cler- 
ical mistake would not vitiate it 
(Rolleston v. Smith, 4 T. R. 161, 100 
Reprint 950). (3) The Merchant Ship- 
ping Act of 1854 (17 & 18 Vict. e 104), 
now in force, came into operation on 
the first of May, 1855, and has intro- 
duced a variety of important altera- 
tions of the law relating to the own- 
ership, measurement, and registry of 
British ships.- By this new act the 
recital of the certificate of registry 
in a bill of sale, or executory contract 
for the sale of a ship, is not required. 
Wilson’ -“)) Cameron, 22 Uy G:C. oP, 
(Ont.) 198. (4) Again, in 1862, 25 & 
26 Vict. c 63, still further relaxes the 
stringency of the former law.  Sta- 
pleton v. Haymen, 2 H. & C. 918, 159 
Reprint 380 (explaining changes thus 
ereated). 


{b] In Canada a bond given by 
third parties for the assignment of 
a vessel, but which is not intended 
to operate as an assignment, need 
not contain a recital of the certificate 
of ownership. Corby vy. Cotton, 3 Can 
Tdi 50. 


Certificate of registry or enrollment 
in general see supra 8§ 8, 


48. Philips v. Ledley, 19 F. Cas. 
INO: 115096") Wash: ‘GF iC) 226: 
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privileges obtained by registration.*® 
such recitals in a bill of sale may be filled up, with 
the consent of the seller and buyer, after its exe- 


cution and délvery.°° 


Enrollment. It also is not necessary to the validi- 
ty of a bill of sale of a vessel that it shall be enrolled 
in the customhouse,*! enrollment being necessary 
only to entitle the vessel to the character and priy- 


ileges of an American vessel.°” 


Transfer under legal authority. 


required in sales by an owner of a vessel are not 
required in case of a sale by a public officer acting 
and even where a 


under authority of the law;°* 


49. The Amelie, 6 Wall. 18, 18 L. 
ed. 806 [aff 9 F. Cas. No. 4,838, 2 Cliff. 
440]; D’Wolf v. Harris, 8 F. Cas. 
No. 4,221, 4 Mason 515 [aff 4 Pet. 
TAT Tol wedod1 Philips iv. duedley, 
19eES Case No. 11,096, 1" Wash. Cac: 
226; Mitchell v. Taylor, 32 Me. 434; 
Wendover vy. Hogeboom, 7 Johns. (N. 
Y=) 303: 


50. Wooley v. Constant, 4 Johns. 
(N. Y.) 54, 4 AmD 246. 
51. Hozey v. Buchanan, 16 Pet. 


(U.,S:)), 215, 10 tu. ed. 941. 


Recording conveyances in general 
see infra §§ 141-148. 


52. Hozey v. Buchanan, 
(U. S.) 215, 10 Li. ed. 941. 


Enrollment in general see supra 
§§ 14-19. 


53. Bloxam v. Hubbard, 5 WBast 
407, 102 Reprint 1126; Smith v. Jones, 
SenG., Cy Pe (Ont.)e 420: 


Bill of sale on judicial sale in gen- 
eral see Judicial Sales § 90. 


Contents of sheriff’s deed on execu- 
tion in general see Executions §§ 778, 
He 

54. Bloxam v. Hubbard, 5 East 
407, 102 Reprint 1126; Smith v. 
Jones... Ue Cs CaP, (Ont.) 425. 


[a] Sheriff’s assignment does not 
require a recital of the certificate of 
ownership, of which he might be ig- 
norant, or which he might not be able 
to discover. Bloxam v. Hubbard, 5 
East 407, 102 Reprint 1126; The Tre- 
mont, 1 W. Rob. 163, 166 Reprint 534. 


[b] Bill of sale from sheriff, con- 
veying the interest of an execution 
debtor in a ship or vessel to the pur- 
chaser, without reciting the certifi- 
cate of ownership, and without the 
indorsement on the bill of sale re- 
quired by the act, is valid. Smith v. 


16 Pet. 


JONES, one Cc. Ca Ps (Ont) 4255 Smith 
Veebrownl st 4) Un Cy Os Bs s(Ont jal 

55. See Sales §§ 168-216. 

56. See Sales § 293. 

57. The Augusta W. Snow, 41 F. 
(2d) 377 [aff 46 F. (2d) 992]; New- 


berry v. The Fashion, 18 F. Cas. No. 
10,143, 1 Newb. Adm. 67; Richardson 
v. Clark, 15 Me. 421; Day v. Dooley, 


5 Newfoundl. 283. 


[a] Bill of sale controls the ques- 
tion as to the intention of the parties. 
Newberry v. The Fashion, 18 F, Cas. 
No. 10,148, 1 Newb. Adm. 67. 


[b] That contract was drawn by 
layman will not justify a strained, 
unnatural meaning to clear language 
of the contract. The Augusta W. 
ae SIGHS (20) e371 Path 465 be (ds) 
9 


{[c] If general terms are used, the 
parties will be supposed to intend to 
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[§§ 107-108 


recital of the certificate of registry is required in 
case of a sale by an owner, it does not apply in case 
of a transfer by such a public officer.°* 


[§ 108] c. Construction and Operation in General. 


The formalities 


embrace whatever is essential in the 
subject of conveyance «and its ben- 
eficial enjoyment, according to its 
nature and design. Richardson vy. 
Clark, 15 Me. 421. 


{d] Question for court.—The con- 
struction of an accepted offer for the 
purchase of ships to ‘“‘make payments 
deposit New York joint names, pay- 
able to sellers as follows: First pay- 
ment hundred thousand dollars im- 
mediately,’ is a question for the 
court, and not the jury, the difference 
between the parties being whether 
or not the seller was entitled to im- 
mediate possession of the first one 
hundred thousand dollars, the words 
“joint names” and “immediately” be- 
ing plain enough, singly considered. 
Andujar v. Hani, 277 Fed. 62 


fe] Question for jury.—When a 
fixed and technical meaning is not 
appropriate to the language used, the 
intention of the parties should be 
submitted to a jury. Richardson v. 
Clark, 15 Me. 421. 


58. Livermore v. Brauer, 128 Fed. 
265, 62 CCA 647; Louisiana Contract- 
ing Co. v. New Orleans Bd. of Comrs., 
150 La. 559, 91 S 43; Welsh v. Parish, 
19 S. C. L. 155; Armstrong v. McGre- 
gor, 12 Se. L. Rep. 243. 


[a] Chronometer passes (1) on a 
sale of a ship ‘‘with all belonging to 


her on board and on shore,’ unless 
excluded either expressly or by 
usage (Armstrong v. McGregor, 12 


Se. -L. Rep. 243), (2) but not under 
a bill of sale of the hull of a vessel 
with all and singular her tackle, ap- 
parel, and furniture, where there is 
no agreement of the parties or custom 
of merchants in relation thereto 
(Richardson v. Clark, 15 Me. 421). 


[b] Piano placed on a steamer by 
a dealer in musical instruments as 
an advertisement, under a_ verbal 
agreement with the captain permit- 
ting its removal at any time, at the 
option of either party, remains the 
property of the dealer, and does not 
become any part of the furniture of 
the vessel, and so does not pass un- 
der a sale in admiralty as a part of 
her property, where it has been re- 
moved by leave of court after her 
seizure, but before the sale. Learned 
v. Brown, 94 Fed. 876, 36 CCA 524. 


{[c] “Bffects..—A ship at sea is 
included in the general term “effects,” 
and will pass, in a conveyance, under 
the words, “goods, merchandise, and 


etiectss) “Wielsh* vy. Parish) 19S ae) 
TeEl5ioe 
{d] Sale of dredge boat “together 


with her tackle, machinery, apparel, 
and furniture, . . the pipes and 
pontoons of the same, and including 
everything that may serve for the 
use and operation of said dredge,” 
includes a derrick anchor barge, ab- 


As in the ease of sales,®® or bills of sale,°® in general, 
a bill of sale or other instrument of transfer of a 
vessel should be construed according to the inten- 
tion of the parties as ascertained from the terms of 
the instrument,®? as in respect of what property 1s 
included in the transfer;°* 
either expressly or impliedly, appurtenances or nec- 
essaries, only those things will be regarded as pass- 
ing as are really necessary to the vessel in carry- 
ing on its accepted business,°® and there is no im- 


and where it includes, 


solutely necessary to the successful 
operation of the dredge, and spare 
parts of a pump, constituting its main 
equipment. Louisiana Contracting 
Co. v. New Orleans Bd. of Comrs., 150 
a, bono wet. 


fe] Transfer of insurance.— 
Where a contract for the sale of a 
vessel required the sellers to deliver 
the ship, together with her unexpired 
insurance fully paid up, but no pol- 
icies were mentioned in the contract, 
and the purchaser did not know how 
many policies there were, nor by 
whom issued, the seller was not re- 
quired to vest the purchaser with the 
title to the particular policies then 
covering the ship, but only title to 
equivalent policies. Livermore  v. 
Brauer, 128 Fed. 265, 62 CCA 647. 


59. Gazzam v. Moe, 40 Wash. 598, 
82 P 912, 8 LRANS 793. And see 
cases infra this note. 


[a] “Appurtenances” include: (1) 
A new ashpan made for the vessel but 
which had not. been put on board, but 
lay on the dock. Newberry v. The 
Fashion, 18. 1Cass Nosh 0ala angen 
Newb. Adm. 67. (2) Rudder and 
cordage made and bought specifical- 
ly for the ship. Woods y. Russell, 5 
as Ald. 942, 7 ECL 512, 106 Reprint 

od. 


[b] “Appurtenances” or neces- 
saries do not include: (1) A launch 
too large to be carried on board. For- 
rest v. Vanderbilt, 107 Fed. 734, 46 
CCA 611, 52. LRA 473) (2) 2 Anw old 
crank shaft and rudder removed from 
the vessel, and replaced by new ones. 
Gazzman_v. Moe, 40 Wash. 593, 82 P. 
912, 8 LRANS 793. (3) A pump plac- 
ed on the boat by a third person with 
the owner’s permission. Gullman vy. 
Sharp, 81 Hun 462, 30 NYS 1036. (4) 
Ballast. Burchard v. Tapscott, 10 N. 
¥.. Super: 3633) sWane svaeNeales. 2 
Stark. 105, 3 ECL 336, 171 Reprint 
587. (5) The cargo. Langton v. Hor- 
ton, 5 Beav. 9, 49 Reprint 479. (6) 
The ship’s boat. Starr v. Goodwin, 
2 Root (Conn.) 71. 


[c] Coal in a ship, at the time of 
her sale, is not part of the ship, nor 
is it covered by the words “tackle,” 
“appurtenances,” ‘etc., and-does not 
pass to a purchaser of the ship un- 
less expressly mentioned. Hope, CEG, 
a v. Baine, ete., Co., 7 Newfoundl. 


[ad] Ship’s stores.—(1) Where the 
government sold ships for a stated 
price, and the stores therein were sep- 
arately appraised and paid for, on re- 
taking the ships under the contract 
for default in payment, it cannot 
claim that the ships include the 
stores then on board, but such stores 
are the property of the purchaser 
(Atlantic, etc., SS. Corp. v. U. S., 287 
Fed. 714 [aff 2 F. (2d) 248)]) (2) 


? 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 108-110] 


plied warranty that duplicates shall be furnished.®° 
The words “do grant, bargain and sell,” as used in 
a contract of sale, import a present transfer, suffi- 
cient to entitle the buyer to a legal transfer of the 
vessel,°* although insufficient, under the registry 
law, to pass the legal ownership.®? 


[§ 109] 6. Modification or Rescission. As in the 
case of contracts of sale in general,®* a contract of 
sale of a vessel may be rescinded by either party for 
fraud or misrepresentation of the other as an induce- 
ment to the sale;** and the fact that the seller 
resells the vessel, without notice to the buyer, who 
has paid part of the purchase price, and without 
compensating him, amounts to a rescission and aban- 
donment of the contract.6® Such a contract may 
also be canceled on the ground of impossibility of 
performance,®® but not on the ground of mere hard- 
ships,°’ such as a mere provisional restraint by the 
government.®* But a buyer cannot rescind because 
of the vessel’s failure to conform to a warranty given 
by an agent without the seller’s authority.6? A 
contract for the sale of a vessel, then under con- 
struction, is not changed in its nature as a sale by 


but where a part owner buys his co-] sent, 
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which the board refused until 
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a supplementary contract which expressly recog- 
nizes the buyer’s equity in the vessel and his obliga- 
tion to take and pay for it with notes and mortgages 
in reimbursement of advances made by the seller;7° 
nor is it abandoned or rescinded by the seller’s sei- 
zure of the vessel and materials, in accordance with 
the terms of the contract, on the buyer’s default.™4 


[§ 110] 7. Delivery of Vessel*2—a. Necessity. 
Except where it is understood and intended, by the 
parties at the time of making the contract, that a 
formal delivery shall be made to complete the sale,7* 
delivery of possession of the vessel ordinarily is not 
necessary, as between the seller and buyer, to the 
transfer of a complete and effectual title,*+ espe- 
cially where there is a general statutory provision 
to that effect.*° But as against a subsequent buyer 
or creditor having no notice, a delivery is neces- 
Savane 


Sale of share in vessel. Delivery of possession 
to the purchaser of a share of a vessel ordinarily is 
not necessary, where the vessel is in possession of 
the owner or owners of the other shares.*7 


owner’s share in a ship, the ship’s 
stores laid in for a voyage to be per- 
formed after the date of the sale are 
not appurtenances of the ship, but 
must be paid for by the buyer (Rob- 
ertson v. Dennistown, 3 Macph. 829). 


fe] Syrup used for making bever- 
ages did not pass to the buyer of a 
pleasure ship as an “appurtenance,” 
notwithstanding beverages are sold 
from fountains on the_ ship. St. 
Louis-New Orleans Navy. Co. v. Hyn- 
icka, 36 Oh. A. 94, 172 NE 687. 


Construction of contract of sale as 
to attachments, appurtenances, and 
incidents in general see Sales § 180. 


60. Gazzam v. Moe, 40 Wash. 593, 
82 P 912, § LRANS 793. 


Warranties on sales generally see 
Sales §§ 667-869. 


61. Day v. Dooley, 
283. 


62. Day v. Dooley, supra. 


Sufficiency of sale under registry 
law in general see supra § 12. 


63. See Sales §§ 217-282. 


64. Donnell y. C. R. Disharoon Co., 
Sc heaC2. Gd) eto li. 


[a] Evidence held sufficient to 
show that the seller, to induce the 
sale, misrepresented that the boat 
was of a length authorizing its opera- 
tion without a licensed officer. Don- 
nell v. C. R. Disharoon Co., 32 F. (2d) 
wa 


Rescission of sale for fraud in gen- 
eral see Sales § 233. 


65. Anderson v. Van Camp Sea 
Food Co., 98 Cal. A. 787, 277 P 1099. 


66. American Union Line v. Ori- 
ental Nav. Corp., 199 App. Div. 513, 
192 NYS 154. 


67. American Union 
ental Nav. Corp., supra. 


68. American Union 
ental Nav. Corp., supra. 


[a] Rule applied.—Where the sell- 
er, in an action to recover an initial 
payment on a contract fur the pur- 
chase of a ship, which derendant re- 
fused to deliver unless plaintiff fur- 
nished satisfactory evidence of the 
United States Shipping Board’s con- 


[58 C. J.—6] 


5 Newfoundl. 


Line v. Ori- 


Line v. Ori- 


satisfied that an American citizen had 
obtained the controlling interest in 
the stock of the purchaser, as re- 
quired by the Shipping Act of Sept. 
7, 1916, the court erred in excluding 
testimony as to what efforts, if any, 
were made by plaintiff to obtain the 
board’s consent, and to procure a set- 
tlement of accounts with the foreign 
corporation which controlled the ma- 
jority of its stock, whereby such citi- 
zen might obtain control thereof; im- 
possibility of performance, on which 
alone, and not on mere hardships, the 
right to cancellation rests, not being 
established by a mere provisional re- 
straint by the government. American 
Union Line v. Oriental Nay. Corp., 
199 App. Div. 513, 192 NYS 154. 


69. Harriss v. Tams, 137 Misc. 879, 
244 NYS 36. 


70. Virginia Shipbuilding Corp. v. 
We. Shp QE 1, AOAC) TS ena PAA eerol, 
440]. : 

71. Virginia Shipbuilding Corp. v. 


UL Sisupra: 


72. Delivery under sales contract 
in general see Sales §§ 295-479. 


73. The Pilot, 42 F. (2d) 290; Rob- 
inson v. Alger, 167 Fed. 968, 93 CCA 
868; Rice v. McLarren, 42 Me. 157; 
Higgins v. Chessman, 9 Pick. (Mass.) 


[a] Delivery of bill of sale of a 
yacht then lying at Detroit, contain- 
ing a provision that it was under- 
stood and agreed that the seller was 
to deliver the yacht to the purchaser 
in good condition at the port of New 
York as soon as practicable after the 
opening of navigation in the spring, 
as construed in connection with con- 
temporaneous letters from the seller, 
to the same effect, does not evidence 
a completed delivery of the yacht, 
which passed title as a matter of law, 
but is consistent with an intention 
that the contract should be executory, 
and that the title should not pass un- 
til delivery in New York, which left 
the question for the jury. Robinson 
vy. Alger, 167 Fed. 968, 93 CCA 368. 


74, Winsor v. McLellan, 30 F. Cas. 
No. 17,887, 2 Story 492; Ludwig v. 
Fuller, 17 Me. 162, 35 AmD 245; Rob- 
inson v. McDonnell, 2 B. & Ald. 134, 
106 Reprint 316, 5 M. & S. 228, 105 


Reprint 1034. 


75. Delaney v. Globe Shipbuilding 
Co., 175 Wis. 167, 184 NW 696. 


[a] In view of general statutory 
provision that, where there is an un- 
conditional contract to sell specific 
goods, in a deliverable state, the 
property in the goods passes to the 
buyer when the contract is made, ti- 
tle to a tug sold unconditionally 
while afloat in a harbor tied to the 
seller’s dock in a deliverable condi- 
tion passes immediately to the buyer, 
at whose risk it is when afterwards 
sunk, although the seller fails to no- 
tify him of its defective condition. 
Delaney v. Globe Shipbuilding Co., 
175 Wis. 167, 184 NW 696. 


76. Burckle v. The Tapperheten, 
4 F. Cas. No. 2,141; Winsor v. Mc-— 
Lellan, 30 F. Cas. No. 17,887, 2 Story 
492; Ludwig v. Fuller, 17 Me. 162, 
35 AmD 245; Robinson v. McDonnell, 
2B. & Ald. 134, 106 Reprint 316, 5 M. 
& S. 228, 105 Reprint 1034. 


[a] If third party claiming title 
had notice of such sale before his 
rights accrued, he cannot allege any 
defect in the sale for want of a de- 
livery, because he is not injured by 
it. Ludwig v. Fuller, 17 Me. 162, 35 
AmD 245. : 


77. Winsor v. McLellan, 30 F. Cas, 
No. 17,887, 2 Story 492; Addis v. Ba- 
ker, Anstr. 222, 145 Reprint 854. See 
Turner v. Coolidge, 2 Metc. (Mass.) 
350, 351 (where the court, without 
deciding, was inclined to the opin- 
ion “that the possession of one part 
owner, who acts for himself, and, at 
the request of the other part owner 
[purchaser], acts for him, supersedes 
the necessity of a formal taking of 
possession’”’). 


[a] “There can be no delivery of 
possession of a ship by one part own- 
er of his share to a purchaser, when 
the actual possession is in another 
part owner; such, for instance, as in 
the present case, where the master is 
owner of a moiety of the vessel, and 
in actual possession thereof. The 
most, that can, under such circum- 
stances, be required is, that the mas- 
ter, or other part owners, should have 
notice of the transfer, so as to put 
them in a correct position, so far as 
their own rights are concerned.” 


82 [58 C.J.] 
[§ 111] b. Sufficiency of Delivery.7* If the ves- 
sel is in port at the time of sale, actual delivery 1s 
usually held necessary to perfect the title against 
subsequent buyers and ereditors,’® unless the seller 
has only constructive possession and the vessel is 
so situated that actual delivery cannot be made, in 
which case a symbolical delivery is sufficient.*° If 
the vessel is at sea, a delivery of such evidence of 
title as the seller possesses is sufficient as against 
creditors and subsequent purchasers to pass title to 
the buyer,’ without a delivery of the vessel itself,** 
provided the buyer takes possession of the vessel 
within a reasonable time after she returns within 
his reach or control ;*? and it has been intimated that 
if notice of the sale is forwarded by the buyer to 
the captain, upon the vessel’s arrival at another 
port, it would be equivalent to taking possession.** 
But in order to defeat his title, as against creditors, 
the buyer’s negligence in failing to take possession 
within a reasonable time, must be such as to afford 
ground for a presumption of fraud.*® 


Number. Where sale is made of more than one 
vessel, as a whole, delivery must be made of the 
number of vessels called for in the contract of sale ;°® 
the buyer may refuse to accept a less number.*? 


Place.s8 Where, according to the terms of the 
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[§ 111 


contract of sale, delivery of the vessel is to be made 
at a specified place, the sale is not complete until 
delivery is made at that place;8® but where the place 
of delivery is not designated in the contract of sale, 
and there is nothing in the condition or situation of 
the parties to determine the same, it is the privilege 
of the buyer to name the place, provided it is a rea- 
sonable and suitable one;®® and if he refuses or 
fails to provide such place, a delivery may be ten- 
dered at safe and usual anchorage in the harbor.®* 
In offering delivery, the seller must afford an op- 
portunity to the buyer to make an examination,°* 
but he is under no obligation to incur any such un- 
usual expense as would be involved in hauling the 
vessel into dry dock, and making a delivery there.®? 


Delay in delivery.°* Where a vessel is bought by 
a contract under which it is to be built,®® under a 
provision thereof that the builder shall be entitled 
to an extension of time for delays caused by cir- 
cumstances beyond his control, allowance may be 
made for delay caused by inability to secure a suit- 
able berth;°® but a provision for delay caused by 
“force majeure” does not apply to a delay caused 
by the breaking of the ways when the vessel is 
launched.°? 


Winsor v. McLellan, 30 F. Cas. No. 
17,887, 2 Story 492, 497. 


78. What constitutes delivery of 
goods sold in general see Sales 
350-371. 


79. Price v. Morgan, 7 Mart. (La.) 
707; Thuret v. Jenkins, 7 Mart. (La.) 
318, 12 AmD 508; Richardson v. Kim- 
ball, 28 Me. 463; Small v. Carter, 6 
Newfoundl. 1638. 


[a] Thus a ship sold in Philadel- 
phia, while she is in the port of New 
Orleans, may be attached by a citi- 
zen of Louisiana, for a debt of the 
seller, before the buyer takes pos- 
session. Price v. Morgan, 7 Mart. 
(La.) 707. 


so. Ludwig v. Fuller, 17 Me. 162, 
35 AmD 245 (vessel on the stocks); 
Putnam v. Dutch, 8 Mass. 287 (ves- 
sel at home, but in a port distant 
from the place where the contract is 
made). 


81. La.—Southern Bank v. Wood, 
14 La. Ann, 554, 74 AmD 446; Thuret 
We denkins, 7 i Maxtinsisy 12 -AmD 508. 


Me.—Ludwig v. Fuller, 17 Me. 162, 
35 AmD 245; Brinley v. Spring, 7 Me. 
241. 


Mass.—Badlam v. Tucker, 1 Pick. 
388, 11 AmD 202; Portland Bank vy. 
Stacey, 4 Mass. 661, 3 AmD 253. 


N. H.—Lord y. Ferguson, 9 N. H. 
380. 


Pa.—Morgan v. Biddle, 1 Yeates 3. 


Eng.—Brown vy. Heathcote, 1 Atk. 
160, 26 Reprint 103. 


[a] Thus, where the owner of a 
ship at sea sells her to a creditor, 
both parties residing in New York, 
by whose laws the bill of sale trans- 
fers the property without delivery, 
the seller’s creditors cannot seize her 
on her arrival. 
Mart. (La.) 318, 12 AmD 508. 


[b] Transmission by mail of bill 
of sale of a steamboat to the buyer, 
and its receipt, are a delivery to him 
of the boat at the moment of trans- 
mission. Begley v. Morgan, 15 La. 


Thuret v. Jenkins, 7 


162, 35 AmD 188. 


82. Thuret v. Jenkins, 7 Mart. 
(La.) 318, 12 AmD 508; Gardner v. 
Howland, 2 Pick. (Mass.) 599; Put- 
nam v. Dutch, 8 Mass. 287; Portland 
pauls v. Stacey, 4 Mass. 661, 3 AmD 

83. Southern Bank v. Wood, 14 
La. Ann. 554, 74 AmD 446; Turner v. 
Coolidge, 2 Metc. (Mass.) 350; Gard- 
ner v. Howland, 2 Pick. (Mass.) 599; 
Badlam v. Tucker, 1 Pick. (Mass.) 
389, 11 AmD’ 202; Portland Bank v. 
Stacey, 4 Mass. 661, 3 AmD 253; 
Morgan v. Biddle, 1 Yeates (Pa.) 3; 
Mair v. Glennie, 4 M. & S. 240, 105 
Reprint 823; Ex p. Matthews, 2 Ves. 
272, 28 Reprint 176. 


84 Brinley v. Spring, 7 Me. 241; 
Mair v. Glennie, 4 M. & S. 240, 105 
Reprint 823. 


85. Brinley v. Spring, 7 Me. 241; 
cen v. Howland, 2 Pick. (Mass.) 
599. 


[a] The neglect of delivery may 
be a circumstance from which a jury 
may, with other circumstances, pre- 
sume fraud; but the sale is not there- 


by void. Portland Bank y. Stacey, 4 
Mass. 661, 3 AmD 253. 

86. Claddagh SS. Co, vy. Steven, 
OHO Sa Grn lane 

87. Claddagh SS. Co. v. Steven, 
supra. 

[a] Ilustration.—Where a@ .com- 


pany which owns two ships, one of 
which is free and the other under 
requisition to the government, is ap- 
proached with an offer to purchase 
the free ship, but it refuses to sell 
one ship without the other, and even- 
tually a verbal agreement is conclud- 
ed for the sale of both ships for a 
lump sum, which agreement is em- 
bodied by the ship brokers in two 
contracts, and the lump sum is ap- 
portioned between the two ships, and 
delivery of each ship is to be made 
by bill of sale, and the price paid 
when the ship passes a dry dock in- 
spection, but before the free ship has 
passed her inspection she is requisi- 


tioned by the government, whereupon 
the purchasers refuse to accept deliv- 
ery or pay the price of either ship, 
with regard to the ship that has been 
free, as the sellers are unable to de- 
liver what they have contracted to 
deliver—namely, a free ship—the pur- 
chasers are not in breach of contract 
in refusing to carry through the 
transaction; and with regard to the 
other ship, as the object of the two 
contracts is to give effect to, and not 
to supersede, the original agreement 
for the sale of the two ships to- 
gether, the purchasers are entitled to 
refuse to accept delivery of, and to 
pay for, one ship without the other. 
Claddagh SS. Co. v. Steven, [1919] S. 
Ci E82. 


88. Place of delivery generally see 
Sales §§ 318-326. 
_ 89. The Pilot, 42 F. (2d) 290; Rob- 
eon v. Alger, 167 Fed. 968, 93 CCA 

8. 

90. Lincoln v. Gallagher, 79 Me. 


189, 8 A 883. 


91. Lincoln v. Gallagher, supra. 

92. Lincoln v. Gallagher, supra. 

93. Lincoln v. Gallagher, supra. 

94. In case of sales in general see 
Sales §§ 327-349. 

95. Title under contract for build- 


ing in general see supra § 74. 


96. In re Lockie, 86 L. T. Rep. N. 
S. 388. ~ 
[a] Thus, where the parties to 


such a contract contemplate that the 
ship should be commenced as soon as 
a suitable berth became vacant, and 
the contract provided that allowance 
should be made for delays caused by 
circumstances beyond the builder’s 
control, allowance should be made for 
delay in building the ship contracted 
for owing to delay in completing a 
former vessel which occupied the first 
berth to become vacant. In re Lockie, 
86 TT Rep. Nevis 388; 


97. Peterson v. Noots, 


255 Fed, 
875, 167 CCA 195. x 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 112-113] 


[§ 112] 8. Warranties.°® The usual rules as to 
warranties in sales of goods and chattels®® apply in 
case of sale of a vessel,! such as in respect of the cre- 
ation or existence of a warranty,? and that the buy- 
er’s acceptance of the vessel does not discharge the 
seller from liability for breach of warranty.? The 
rule of caveat emptor‘ applies to the sale of a ves- 
sel, in the absence of an express warranty,® and a 
simple bargain and sale of the vessel does not imply 
a warranty that it.is seaworthy or in a serviceable 
condition,® particularly where the buyer acts on the 
report of a surveyor employed by him and does not 
demand an express warranty.’ An express warranty 
in a bill of sale of a ship and her freight, that the 
ship is free from encumbrance, does not exclude an 
impled warranty that the freight is also unencum- 
bered,* and, therefore, does not defeat liability for 
an implied misrepresentation by concealment of the 
fact that the freight is encumbered.® <A statutory 
provision which imposes on a seller the obligation 
of warranting a thing sold against its hidden de- 
fects*® applies to the sale of a vessel,!* and, in case 
of breach of such warranty, the buyer may retain 
the vessel and maintain an action for reduction of 
the price by reason of the difference in value between 
the vessel as warranted and as it was in fact.12 


98. Warranty of seaworthiness and] foundl. 42. (4) 
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Where an 
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Effect of waiver of inspection. Waiver of a dry 
dock inspection, as provided for in the contract for 
sale, for which allowance is made to the buyer, in- 
ures to the latter’s benefit to the extent of the al- 
lowance,t* but does not relieve the seller from his 
warranty of fitness of the vessel.14 But where the 
buyer agrees to a modification of the contract waiv- 
ing dry dock inspection, in consideration of a valu- 
ation in price, he does not rely on the seller’s implied 
warranty of fitness and cannot recover for breach 
thereof.15 


Sale “with all faults.”1® Where the vessel is sold 
“with all faults without any allowance for any de- 
fect or error whatever,” there is no warranty,1? and 
the fact that the sale is “with all faults” puts the 
buyer on his guard to use his senses to discover any 
defects or faults therein,!® and the seller is not lia- 
ble for defects in the vessel whether he knew of them 
or not,?® unless he used some artifice to conceal them 
from the buyer.?° But the use of such phrase does 
not relieve the seller from liability for breach of 
warranty as to the character or method of construc- 
tion of the vessel,?+ or from liability for deceit as. 
to the age of the vessel.? 


[§ 113] 9. Rights and Liabilities of Parties—a. In 


instru-]| fects. Bulkley v. Honold, 19 How. (U. 


fitness under: 
Charter party see infra § 245. 


Contract of affreightment see infra §§ 
739-741. 


99. See Sales §§ .667-869. 
1. Oppenheim v. Fraser, 34 L. T. 


Bea N. S. 524; and cases infra notes 
[a] Pleading and proof.—Where 


the buyer, in an action against the 
builder, declares as upon a warranty 
that the vessel was reasonably fit for 
use, and assigns a breach in the vessel 
not being reasonably fit for use, the 
breach is not supported by evidence 
that the vessel was not fit for a 
special purpose for which the builder 
knew that it was designed. Shepherd 
v. Pybus, 3 M. & G. 868, 42 ECL 452, 
133 Reprint 1390. 


2. See cases infra this note. 


[a] Express warranty.—A_ state- 
ment by the seller of a vessel, after 
the contract of sale had been made 
and part of the consideration paid, 
that she was sound and seaworthy, 
does not constitute an expressed war- 
ranty. Job v. Heidritter Lumber 
Co., 255 Fed. 311, 166 CCA 481, 3 ALR 
619. 


{[b] Implied warranty.—Upon the 
sale of a barge by the builder, a war- 
ranty of fitness for the purpose for 
which it is known by the builder to be 
purchased is implied, notwithstanding 
a written instrument containing the 
terms of sale is silent as to any war- 
ranty. Shepherd v. Pybus, 3 M. & G. 
868, 42 ECL 452, 133 Reprint 1390. 


[ec] Parol warranty that the ves- 
sel was completely copper fastened 
cannot be claimed, in the, absence of 
fraud, where the contract is reduced 
to writing by a bill of sale, which cen- 
tains no such warranty. Mumford v. 


McPherson, 1 Johns. (N. Y.) 414, 3 
AmD 339. 
[a] Statements or facts held not 


to show warranty: (1) Of dimen- 
sions of vessel. Dyer v. Lewis, 7 
Mass. 284. (2) Of soundness of 
masts. Stucley v. Baily, 1 H. & C. 
405, 158 Reprint 943. (3) Of_ton- 
nage. Fiehan v. McLean, 4 New- 


ment describing a vessel as copper 
bolted is void as a contract of sale, 
because it makes no reference to 
registry, and later a bill of sale in 
regular form mentioning the registry, 
but not describing the vessel as cop- 
per bolted, is delivered, the statement 
that she was copper bolted is not a 
warranty. Kain v. Old, 2 B. & C. 627, 
9 HCL 274;,-107 Reprint 517: 


[e] Of location of vessel.—Where, 
under the circumstances, it is of vital 
importance that the vessel should be 
in a named port at the time the con- 
tract of sale is made, a condition of 
the contract ‘‘ship now at Rangoon” 
amounts to a warranty. Oppenheim 
vy. Fraser, 34 L. T. Rep. N. S. 524. 


{f] Where “not accountable for 
errors in description” is used in the 
contract of sale, prior representations 
of the seller as to the ship’s capacity, 
made during the negotiations, are not 
warranties. Harrison v. Knowles, 
[1918] '1 K. B.-608 [aff [1917] 2 K. B. 
606]. 

Creation or existence of warranties 
in general see Sales §§ 681-754. 

3. Compagnia Italiana Transporto 
Olii Minerali v. Sun Oil Co., 29 F. (2d) 
744 (N. Y. Personal Prop. L. § 130). 

4. See generally Sales §§ 110, 401, 
703, 718, 748. 

5. Job v. Heidritter Lumber Co., 
255 Fed. 311, 166 CCA 481, 3 ALR 619. 

6. Barr v. Gibson, 3 M. & W. 390, 
150 Reprint 1196. 


7. Job v. Heidritter Lumber Co., 
255 Fed. 311, 166 CCA 481, 3 ALR 619. 


8. Corry v. Sylvia, 192 Ala. 550, 68 
S 891, AnnCasi917E 1052. 


9. Corry v. Sylvia, supra. 
10. See statutory provisions. 


11. Bulkley v. Honold, 19 How. (U. 
S.) 390, 15 L. ed. 663 (La, Civ. Code 
arts 2450, 2451). 


[a] “Hidden defects.’—Where a 
vessel is bought, which is then partly 
laden as a general vessel for an out- 
ward voyage, and after she goes to sea 
is found to be unseaworthy, and has 
to return, the defects are hidden de- 


St) S90; brie seas 663: 
12. Bulkley vy. Honold, supra. 


13. Compagnia Italiana Transpor- 
to Olii Minerali v. Sun Oil Co., 29 F. 
(2d) 744. 


14. Compagnia Italiana Transpor- 
to Olii Minerali v. Sun Oil Co., supra. 


15. Compagnia Italiana Transpor- 
to Olii Minerali v. Sun Oil Co., 43 F. 
(2a) 683. 


16. Disclaimer of warranty in gen- 
eral see Sales § 698.° 


17. Taylor v. Bullen, 5 Exch. 779, 
155 Reprint 341. 


18. Baglehole v. Walters, 3 
152, 170 Reprint 1338. 


[a] “The very object of introduc- 
ing such a stipulation is to put the 
purchaser on his guard, and to throw 
upon him the burden of examining 
all faults, both secret and apparent.” 
Baglehole v. Walters, 3 Camp. 152, 170 
Reprint 1338. 


{[b] “fhe meaning of selling ‘with 
all faults,’ is, that the purchaser shall 
make use of his eyes and understand- 
ing to discover what faults there are.” 
Pickering v. Dowson, 4 Taunt. 779, 
128 Reprint’ S37 

19. Baglehole v. Walters, 3 Camp. 
150, 170 Reprint 1338; Pickering v. 
Dowson, 4 Taunt. 779, 128 Reprint 


Camp. 


Baglehole v. Walters, 3 Camp. 
152, 170 Reprint 1338. 


21. Shepherd v. Kain, 5 B. & Ald. 
240, 7 ECL 82, 106 Reprint 1180. 


fa] Thus, where an advertisement 
for the sale of a ship describes her as 
“a copper fastened vessel,’ adding 
that she is to be taken with all faults, 
without any allowance for defects 
whatever, and it appears that she is 
only partially copper fastened, the 
seller is liable for the breach of war- 
ranty, notwithstanding the words 
“with all faults, ete.” Shepherd v. 
Kain, 5 B. & Ald. 240, 7 HCL 82, 106 
Reprint 1180. 


22. Fletcher v. Bowsher, 2 Stark, 
561, 3 ECL 530, 171 Reprint 736, i 


84 [58 C.J.] 
General. The rules of law and statutory provisions 
pertaining to sales in general?*® generally control in 
determining and enforcing the rights and liabilities 
of the parties to a contract of sale of a vessel,’* ex- 
cept to the extent that special statutory provisions*® 
or particular rules of law applicable only to sales 
of this class of property obtain.?® 

[§ 114] b. Right to freights.?7 As betweena buy- 
er and seller, pending freight is regarded as an in- 
cident. of the ship,?* and therefore, unless it is other- 


wise provided by the contract of sale, the buyer, on 


taking possession, has the right to all freights then 
accruing,” and succeeds to’'any liens which the sell- 
er had to enforce payment of such freight.*° The 
buyer is also entitled to all freights which are fully 
earned while he is in possession, under an executory 
contract of sale.*! But freight earned after the 
seller retakes the ship for breach of the contract of 
sale belongs to him,*? including pending freight 
which is not due until delivery of the cargo, after 
possession is retaken;** and ordinarily this right 
of the seller cannot be defeated by the buyer’s as- 
signment of the freight moneys to a third person.** 
Where, however, the seller has estopped himself 
from claiming ownership of the vessel, he cannot set 
up any right to freights as against the buyer’s as- 


fa] Thus a seller who represents 
the vessel to have been built in a] chaser. Witliams 
specified year, although in fact she| Barb. (N. Y.) 501. 
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sale of the vessel passes to the pur- 
v. Johnson, 11 


(2) 
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signee thereof.2® So, also, where, under such assign- 
ment, charter party commitments are carried out 
under the supervision and management of a trustee, 
and an assignor is not put in default, and no attempt 
is made by the seller to terminate the contract and 
retake the vessel, the seller cannot claim freight 
earned under the trustee’s management as against 
the buyer’s assignee.*® But the seller’s lien for ad- 
vancements and disbursements, in performance of a 
charter party under which freights are earned, con- 
stitutes a claim to freight moneys prior to that of 
an assignee of the agreed buyer, where the freights 
are earned under the management of the trustee 
after the buyer became insolvent;** the seller’s 
rights in such ease, with relation to freight moneys 
and disbursements made in earning them, being the 
same as those of a mortgagee.*® 


[§ 115] ¢. Rights and Liabilities of Seller**—(1) 
In General. Upon the completion of the sale of a 
vessel,#® the responsibility of the seller, as owner, 
ceases.*1 


For repairs and supplies.4?, After the contract of 
sale is completed and the vessel is delivered into the 
possession and use of the buyer, the seller is not h- 
able for repairs or supplies furnished to the vessel 


Assignment or hypothecation of 
freight in general see infra § 858. 


If the owner 35. ‘Harris GV. «Burdett, . Glen. ete 


had been launched a year earlier, is 
liable in damages for the deceit, al- 
though the ship was to be taken with 
all her faults. Fletcher v. Bowsher, 2 
Stark. bol, 3 HCE) 530) 1715 Reprint 
736. 

OSn Neersalesny5.©. Jit Dale 


24. Anderson v. Van Camp Sea 
Food Co., 98 Cal. A. 787, 277 P 1099. 


[a] Waiver of default in payment. 
—A buyer’s default in paying the 
first installment on a boat is waived 
by the seller subsequently crediting a 
sum without objection, or by conduct 
indicating that strict compliance with 
respect to making such payment is 
not insisted on. Anderson v. Van 
Camp Sea Food Co., 98 Cal. A. 787, 277 
P 1099. 


25. See statutory provisions. 


26. See cases passim infra §§ 114- 
alse 
27. Right to freight generally see 


infra §§ 829-841. 

28. U.S. v. Robins Dry Dock, etce., 
@o.,, 1350 (24) 23083. Jackson ‘va 66 
Blocks Marble, etc., 266 Fed. 58. 


29. Donnell v. G. G. Deering Co., 
HS Mie C825.-97. A 180s: Williams ve 
Johnson, 11 Barb. (N. Y.) 501; Pelayo 
v. Fox, 9 Pa. 489; Lindsay v. Gibbs, 
22 Beav. 522, 52 Reprint 1209; Lind- 
say v. Gibbs, 2 De G. & J. 690, 60 Eng 
Ch: 533, 44 Reprint 1435; Case v. 
Davidson, 5 M. & S. 79, 105 Reprint 
980. 


[a] Acecruing freight.—‘‘A trans- 
fer of the title to a general ship, 
transfers accruing freight.” Pelayo 
v. Fox, 9 Pa. 489, 490. 


[b] Transfer of share in ship.—A 
transfer of a share in a ship passes 
the corresponding share in the 
freight, without the mention of the 
word “freight.” Lindsay v. Gibbs, 22 
Beay. 522, 52 Reprint 1209. 


[c] Chartered vessel.—(1) Char- 
ter money earned subsequent to the 


of a ship, having chartered her for a: 


voyage, assigns her before its comple- 
tion, and afterward assigns the char- 
ter party to another, if she earns 
freight, the assignee of the ship is 
entitled to the freight as incident to 
the ship (Morrison v. Parsons, 2 
Taunt. 407, 11 Rev. Rep. 622,127 Re- 
print 1136), (3) but he cannot sue on 
the charter party otherwise than in 
the name of the assignor (Morrison 
v. Parsons, Supra). (4) A covenant 
in a charter party to pay freight to 
the owner for the hire of the vessel is 
not transferred to the vendee of a 
share in the ship by a bill of sale 
made during the voyage; and such 
owner afterward becoming bankrupt, 
his assignees, and not the vendee, 
have the legal right to receive the 
freight and demurrage due from the 
freighter upon the charter party. 
Splidt v. Bowles, 10 East 279, 10 Rev. 
Rep. 296, 103 Reprint 781. 


30. Donnell v. G. G. Deering Co., 
supra. 
none U. Se Ve Sterling i220 bend) 
320. 

32. U. S. v. Sterling;-supra; WU. S: 


Vv. Robins Dry Dock Jete. eColg sk: 
(2d) 808. 


33. U.S. v. Robins Dry Dock, etce., 
Co., supra; In re Atlantic, ete., SS. 
Co. 289 Bed, 145 “Siackson  w. 6 


Blecks Marble, ete., 266 Fed. 58. 


[a] Thus, where the owner of a 
ship under charter, with option to 
purchase in the charterer, during a 
voyage wrongfully withdrew the ship 
from the charter, and on arrival at 
destination took possession and dis- 
charged her, and the charterer, 
without attempting to regain posses- 
sion, brought suit for breach of con- 
tract, the owner is entitled, as an in- 
cident of the ship, to pending freight, 
which was not due until delivery of 
the cargo. Jackson vy. 36 Blocks 
Marble, etc., 266 Fed. 58. 


ao U. So yo Sterling 722 hs (2a) 


582 mem [aff 43 N. Y. Super. 57]. 


{a] Thus, where the owner of a 
vessel has adopted and ratified the 
unauthorized act of the master in 
selling the vessel, an assignee dealing 
with the buyer on the strength of 
the apparent ownership can set up the 
estoppel against the original owner's 
claim to freights. Harris v. Burdett, 
oo Y. 582 mem [aff 43 N. Y. Super. 

(Ale 


36. 
32/3), 

37. ‘U. S. v. Sterling, supra. 

38. U.S. v. Sterling, supra. 


Rights and liabilities of mortgagee 
in general see infra § 135. 


39. Cross references? 

As to sales in general see Sales §§ 
602-611, 870-1053%. 

Liability of part owner after con- 
tracting to sell see supra § 90. 


U. S. v. Sterling, 22 HY @d) 


Right to freights see supra § 114. 
40. See supra §§ 103-108. 
41. Tyler v. Holmes, 88 Me. 258; 


Thorn v. Hicks, 7 Cow. (N. Y.) 697. 


[a] For negligence.—Where the 
owners of a sloop contract with an- 
other that he shall take and use the 
sloop in the freighting business, and 
out of its earnings pay the owners a 
certain sum,of money when the sloop 
is to be transferred to the buyer, but 
until it is paid the legal title is to re- 
main in the seller, and the buyer 
takes possession and uses the sloop 
accordingly, the owners are not after 
this liable as owners for the negli- 
gence of the buyer, who sails the 
sloop as master. Thorn y. Hicks, 7 
Cow.GNe Yi) 69'%: 


Persons liable for torts of vessel: 
As between owner and charterer see 
infra § 240. 
In general see infra § 417. 


42. Liability of part owners for 
repairs and supplies see supra § 90. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 115-116] 


upon the order or direction of the buyer;#? and this 
rule applies although the repairs or supplies are fur- 
nished with the expectation that the original owner 
is hable,4* and although the contract therefor is 
made before a legal transfer of the vessel is made,** 
as where by the express terms of the contract the 
seller retains the legal title in himself, for the pur- 
pose of securing the consideration money, until it 
is paid.*® The original owner is not liable to pay 
for supplies furnished a vessel at sea, after he has 
sold all his interest in the vessel, although neither 
the master nor the merchant furnishing the supplies 
has any knowledge of the sale.47 


Rights of seller as merchant. A part owner of a 
vessel, who is also a partner in a firm of ship supply 
merchants, does not, by a sale of his interest in the 
vessel to his coowners, waive his claim as merchant 
against the ship for supplies furnished to it.** 

[§ 116] (2) Remedies—(a) In General. The 


usual remedies*® are available to the seller so far as 
they are applicable to the facts of the particular: 


43. U. S.—Heppard v. The Gen- 
eral Cadwalader, 11 F. Cas. No. 6,390, 
6 PaLJ 473. 


46. Brooks vy. 
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Bondsey, 
(Mass.) 441, 28 AmD 313; 


[58 C. J.J] 85 
case.°° He may sue to recover possession of the ves- 
sel from the buyer where the latter fails to perform 
a condition upon the performance of which title was 
to vest in him;*! or he may sue for damages where 
the buyer breaches the contract of sale,®2 except 
where he retakes the property, and, under the terms 
of the contract, retains amounts which have already 
been paid, as liquidated damages.** Under a stat- 
utory provision making unenforceable any provision 
in a contract by which damage or compensation for 
a breach is determined in advance, except where the 
fixing of actual damages is extremely difficult or im- 
practicable,’* the seller cannot, on breach of the 
contract of sale, recover a deposit in escrow made 
by the buyer under the guise of a penalty, liquidated 
damages, or forfeiture.°® 


For price or value.’® If the seller has substan- 
tially performed his part of the contract of sale, he 
may maintain an action for the balance of the pur- 
chase price if the buyer fails or refuses to perform 
the contract and pay as agreed;°* and where the 


Re Pil. 


government retook the ships, some of 
Hemm v. 


which it resold as its own, and also 


Me.—Tyler v. Holmes, 38 Me. 258; 
Cutler v. Thurlo, 20 Me. 213. 


Mass.—Brooks v. Bondsey, 17 Pick. 
441, 28 AmD 313. 


N. Y.—Macy v. Wheeler, 
231, 18 AbbPr 73; Leonard v. 
ington, 15 Johns. 298. 


Oh.—Hemm v. Williamson, 47 
Stet 9S.025 Nbr 1. 


Ieng.—Jennings v. Griffiths, R. & 
M. 42, 21 ECL 700, 171 Reprint 937. 


[a] After bill of sale is delivered, 
the seller is not liable for supplies 
furnished if the vessel ceases to be 
in his possession or employment. 
Brooks vy. Bondsey, 17 Pick. (Mass.) 
441, 28 AmD 313. 


{b] Repairs made by direction of 
master, as agent for, and on the credit 
of, the buyer, between the time of 
executing the contract and the final 
consummation of it by delivery of a 
bill of sale, cannot be charged against 
the seller. Leonard v. Huntington, 
15 Johns: (N. Y.) 298. 


44. Cutler v. Thurlo, 20 Me. 213. 


45. Heppard v. The General Cad- 
walader, 11 F. Cas. No. 6,390, 6 PaLJ 
473; Young v. Brander, 8 East 10, 103 
Reprint 248; Jennings v. Griffiths, R. 
& M. 42, 21 ECL 700, 171 Reprint 9387. 


[a] Thus, under a statute which 
provides that a sale shall be void un- 
less a copy of the indorsement of .the 
transfer of property shall be _ de- 
livered to the person authorized to 
make registry and grant certificates 
of registry, although the legal title to 
a ship remains for a month after the 
sale in the seller, upon the face of 
the register, by reason of the buyer’s 
omitting to deliver a copy of the in- 
dorsement of its transfer on the orig- 
jnal certificate of registry to the 
proper officer, the sellers are not lia- 
ble during that interval for repairs 
ordered by the captain, under the di- 
rection of the buyer, who has no au- 
thority, express or implied, to bind 
them. Young v. Brander, 8 East 10, 
103 Reprint 248 (34 Geo. III c 68 § 15). 


[b] ‘True question for jury in cas- 
es of this description is: “On whose 
credit were the supplies furnished or 
the repairs done?” Jennings v. Grif- 
fiths, R. & M. 42, 21 ECL 700, 171 Re- 
print 937. 


30) (Ne Ys 
Hunt- 


Oh. 


Williamson, 47 Oh. St. 493, 25 NE 1. 
47. Hussey vy. Allen, 6 Mass. 163. 


48. Ernst v. Slawenwhite, (N. S.) 
7 DomLR 239. 


[a] Illustration.—Where a claim- 
ant who is a partner in a firm of ship 
supply merchants and is also the own- 
er of a one-third interest in a certain 
vessel, sells out his one-third interest 
in the vessel to the owners of the re- 
maining two-thirds interest, and at 
the time of this sale there was a cur- 
rent account for ship supplies out- 
standing against the vessel in ques- 
tion and in favor of the firm of mer- 
chants of which claimant was a part- 
ner, there is from these circumstances 
of themselves no presumption that 
claimant by virtue of selling his in- 
terest in the vessel intended thereby 
to waive his claim as a merchant for 
the ship supplies, especially since 
none of the parties to the sale of the 
interest in the vessel appears to have 
so treated the supply account. Ernst 
v. Slawenwhite, (N. S.) 7 DomLR 
239. 


49. See Sales §§ 870-1053 %. 


50. See cases infra notes 51-62. 


51, hhe “Oriole, 11380 kh Cass =No: 
10,574, 1 Sprague 31. 


Recovery of goods or their proceeds 
in general see Sales §§ 905-926. 


52. Inre Atlantic, etc., SS. Co., 289 
Fed. 145 [aff and petition to revise 
dism sub nom. Standard Oil Co. v. 
Miller, 3 F. (2d) 438]. 


Action for damages by seller gen- 
erally see Sales §§ 1022-10534. 


53. In re Atlantic, etc., SS. Co., 289 
Fed. 145 [aff and petition to revise 
dism sub nom. Standard Oil Co. v. 
Miller, 3 F. (2d) 438]. 


fa] Thus, where the United States 
sold certain ships to a bankrupt, re- 
ceiving a payment thereon and retain- 
ing title to secure further payments 
to be made from a trust and sinking 
fund, to be created from the earnings 
of the vessels and with the right to 
retake the vessels for default, in 
which case “the seller may retain all 
amounts paid by the buyer hereunder 
and any balance remaining in said 
trust fund or sinking fund as liquidat- 
ed damages, but without prejudice to 
any other claims the seller may have 
against the buyer hereunder,’ and the 


retained all payments received, dam- 
ages for breach of the contract were 
thereby ltquidated, and the United 
States had no claim against the bank- 
rupt estate for the difference between 
the unpaid portion of the contract 
price and the market value of the 
ships when retaken. In re Atlantic, 
etc:, SS: Co; 289 Hed? 145, Patt and 
petition to revise dism sub nom. 
iets Oil Co. v. Miller, 3 F. (2d) 


54. See statutory provisions. 


Validity of such provision in con- 
tracts in general see Damages § 231. 


55. Hanna Nielsen SS. Co. v. Ham- 
mond SS. Co., 32. F. (2d) 31 (Cal. Civ. 
Code §§ 1670, 1671). 


56. See generally Sales §§ 946- 
1021. 


: ee for purchase price see infra 


57. Brierton v. Anderson, 180 Ark. 
12, 20 SW (2d) 313; Mississippi Ship- 
building Corp. v. Lever Bros. Co., 237 
N. ¥..1, 142 NE-332: Gonzales vy. Ter= 
ry, 102 S. C. 86, 86 SE 207. 


[a] Pleading and proof.—In an 
action by builders for the balance due 
on the purchase price of a ship, allega- 
tions in the complaint that the plans 
had been changed and performance of 
all requirements of the construction 
contract had been waived by defend- 
ant, although made as a basis for 
proof relative to delays in delivery. 
are sufficiently broad to admit proof 
of the waiver of provisions requiring 
a particular manner of construction. 
Mississippi Shipbuilding Corp.  v. 
Lever Bros. Co., 237 N. Y. 1, 142 NE 
Son. 

[b] Evidence held sufficient: (1) 
To sustain a verdict that a second- 
hand dredge boat was in good working 
order when delivered to the buyer. 
Brierton v. Anderson, 180 Ark. 12, 20 
SW (2d) 313. (2) In an action for 
the price of vessels agreed to have 
been sold free from lien, to show that 
they were unencumbered. Gonzales 
v. Terry, 102 S. C. 86, 86 SE 207. 


[ce] Evidence held insufficient, in 
an action for the purchase price of 
two steamers and certain contract 
rights, to show misrepresentations as 
to the condition of the vessels or 
as to the nature of the contracts. 
Gonzales v. Terry, 102 S. C. 86, 86 SE 


86 [58 C.J.] 


action is on a constructive contract, since the buyer 
by accepting delivery and retaining possession of 
the vessel becomes liable for the purchase price, not- 
withstanding failure of the builders to comply with 
their contract, it is unnecessary, in an action for 
such purchase price, to allege a waiver on the part of 
defendant of provisions of the contract.°* But such 
an action cannot be maintained where the buyer re- 
pudiates the contraet without having signed a mem- 
orandum in writing or without having accepted the 
vessel, as required by statute.°® So where, after a 
vessel has been sold, but not yet delivered, it is req- 
uisitioned by the government, the seller cannot re- 
cover the balance of the purchase price from the 
buyer,°® unless the latter has claimed and recovered 
the purchase price from the government, or it has 
agreed to pay such price.*! Where, under the con- 
tract, a certain percentage of the purchase money is 
deposited with a stakeholder to be paid to the seller 
on-tendering a bill of sale and delivery of the vessel, 
and to be forfeited to the seller in ease of the buyer’s 
breach, the seller can recover the amount of such 
deposit from the stakeholder even though the latter 
has made no promise to pay it to the seller.®? 
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the balance of the purchase money,°®* which lien, in 
some jurisdictions, is expressly provided by stat- 
ute.°S Such a lien is entitled to priority over claims 
for supplies furnished to the vessel by the direction 
of the buyer;®? but the seller is not entitled to such 
priority for disbursements made by him on the ves- 
sel after retaking it from the buyer.°* The lien for 
purchase money has been held to be lost or waived 
by delivery of the vessel to the buyer,®® or by the 
acceptance of a note as cash, as part of the purchase 
price.7° A statutory provision prescribing the time 
within which such a lien may be enforced must be 
complied with.7+ 


For services. <A seller cannot assert a lien against 
a vessel for services performed on her before sale.** 


Lien on escrow deposit. Where the contract of 
sale authorizes the seller, on the buyer’s default, to 
resell the vessel and recover the deficiency from the 
buyer, the seller has a len on an escrow purchase- 
money deposit to the extent of his damage or loss ;** 
and the fact that the seller fails to resell on the buy- 
er’s default does not affect the lien, since such resale 
is not indispensable to measure the seller’s damage.‘ 
Equity has jurisdiction of such a lien,’® notwith- 


[§§ 116-117 


{§ 117] (b) Lien.*? 


As in the ease of sales in 


standing the action involves damages for a breach 


general,** the seller of a vessel has a lien thereon for | of contract for which the law provides a remedy ;7& 


207. 


[d] Instruction in a seller’s action 
to recover a balance due on the price 
of a secondhand dredge boat to find 
for the seller if the jury found from 
the evidence that the seller had com- 
plied with every obligation laid on 
him by the contract by delivering the 
dredge boat in a good merchantable 
condition with the shovel thereon re- 
paired so as to be in good working 
condition, and if on demonstration as 
required by the contract it met all 
conditions of the contract with refer- 
ence to working conditions, is not ob- 
jectionable as misleading the jury in- 
to thinking that it was only necessary 
to find that the shovel on the machine 
«must have been in good working con- 
dition to warrant a recovery. Brier- 
ton v. Anderson, 180 Ark. 12, 20 SW 
(2d) 3 U3. 


58. Mississippi Shipbuilding Corp. 
vy. Lever Bros. Co., 237 N. Y. 1, 142 
NE 332. 

59. Dodd v. Stewart, 276 Pa. 225, 
120 A121. 


[a] Under Uniform Sales Act § 63 
(Pennsylvania Sales Act May 19, 1915 
SEGGE Ig WueeDo £o piu CLO ZONES ed Oil) 
providing that a seller may sue for 
the agreed purchase price of goods, 
although no title has been trans- 
ferred, and the buyer improperly re- 
fuses to accept, if a time certain for 
payment has been fixed, or the article 
cannot be resold at a reasonable price, 
and the buyer has heen notified that 
the goods are held as bailee, where no 
definite time was fixed for the pay- 
ment of a ship, and none of the other 
conditions provided in the statute ap- 
peared in the negotiations for the sale 
of the ship, an action by the owners 
for the price agreed upon against the 
buyer, who refused to complete the 
transaction, cannot be maintained, 
the proper action being one for dam- 
ages for failure of the buyer to carry 
out his undertaking. Dodd y. Stew- 
arto (6 ba, 220, L200 A. tad: 


[b] Defense.—In an action against 
a buyer of a ship, who refused to re- 
ceive it for the purchase price, the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


fact that the owners had sold their in- 
terest is no defense to the buyer, since 
the action could be amended, even in 
the appellate court, to appear for the 
use of the parties represented by the 
litigants, the statutory provision that 
it shall be a defense if the seller at 
any time before judgment manifests 
an inability to carry out the contract 
not applying, because such a situation 
is not made apparent. Dodd _ v. 
Stewartpaio ba. veo, 120; As i2de 


60. Dale SS. Co. v. Northern SS. 
Col B48 PER Reea th: 


61. Dale S. S. Co. v. Northern S. S. 
Co., supra. 


62. Muskegon SS. Corp. v. Fisk, 
200 App. Div. 621, 193 NYS 463. 


63. Maritime liens see Maritime 
Liens 38 C. J. p 1194. 


64 See Sales §§$ 873-888. 


65. The St. Mary; 21 F. Cas. No. 
12,242, 2 Blatchf. 329; Bell v. Western 
Mi ié& “by insy Com sy Roop. Chas) 4230939 
AmD 542. 


66. See statutory provisions. 


[a] In Louisiana, under Rey. Civ. 
Code arts 3237-8245, the seller’s privi- 
lege is confined to the ship or vessel 
itself, except in the case of a forced 
sale of the vessel, in which event the 
privilege is transferred to the pro- 
ceeds of such sale. Buckmaster v. 
Durham, I@ “ta. WACe (Orleans) * 230 
(holding also proceeds of private sale 
not subject to the lien). 


67. The Sti Mary,;"21 By. Cas. No. 
12,242, 2 Blatchf. 329. 


[a] Thus, where S, having a claim 
against F for the balance of the pur- 
chase price, takes a bill of sale of the 
vessel from F, with power to sell her 
and repay himself such balance, and 
at that time W had a claim against 
EF for disbursements for stores and 
supplies for the vessel and for a com- 
mission for services in fitting the ves- 
sel for sea and procuring freight and 
passengers for her, of which claim S 
had knowledge at the time, S was 
entitled to payment of his claim for 
the balance of the purchase money, 


before W could receive any part of 
his’ claim.. -The, St; Mary, gies. Cas: 
No. 12,242, 2 Blatehf. 329. 


Priority of maritime lien in gen- 
eral see Maritime Liens § 94, 


68. The St. Mary, 21 F. Cas. No. 
12,242, 2 Blatchf. 329. 


69. Baker v. Dewey, 15 Grant Ch. 
(Ont.) 668. ; 


70. In re Red River Line, 115 La. 
867, 40 S 250; Violett v. Fairchild, 6 
La. Ann. 193. 


71. See cases infra this note. 


[a]. In Louisiana (1) under Rev. 
Ciy. Code art 3237, a seller’s lien or 
privilege on a steamboat must be en- 
forced within six months from the 
date of the sale, although a note pay- 
able at a distant day has been given 
for the credit portion of the purchase 
price. In re Red River Line,'115 La. 
867, 40S, 250.8 12), 1h prescription 
is not of the debt, but of the privilege, 
and the delay commences to run from 
the date of the contract, and not from 
ube eek of the debt. In re Red 

Liver ine, supra; Violet 3 ir- 
child, 6 La. Aa ils)as5 Oe ae 


72. Ullery v. The 
peareee: y Mayflower, 75 

[a] Members of limited partner- 
ship, which has conveyed a Beers 5 
third persons by a bill of sale with a 
covenant of general warranty, cannot 
thereafter assert a lien against her 
for services performed while she was 


owned by the partnership. Th - 
flower, 75 Fed. 842. 2 eee 


_ Right of owners to maritime liens 
a general see Maritime Liens §§ 125 


73. Hanna Nielsen SS. Co: vy. Ham- 
mond SS. Co.use BG). Sik ae 


74. Hanna Nielsen SS. Co. v. = 
mond SS. Co., supra. Qe eae 


75. Hanna Nielsen SS. C : - Ham- 
mond SS. Co., supra. et Sees 


76. Hanna Nielsen SS. Co: vy. - 
mond SS. Co., supra. ye 


§§ 117-118] 


but it cannot decree the lien under a contract which 
provides that the sale is to become absolute only on 
acceptance by the buyer after inspection, and he 
never makes such acceptance.?7 


[§ 118] d. Rights and Liabilities of Buyer? *—(1) 
In General. As in the case of sales in general,*? 
upon completion of the sale of a vessel,’ the buyer 
becomes vested with all of the seller’s rights of own- 
ership and possession in the vessel,$! and takes the 
vessel subject to all existing rights, liens, and equi- 
ties against it, of which he has actual or constructive 
notice.*? He is also liable for prior contracts or lia- 
bilities of the seller, which he has assumed or agreed 
to pay;*? but, in the absence of such agreement, he 
is not liable for the expense or loss of any ante- 
cedent adventure from which he derives no profit.84 


Subject to charter party. A buyer of a ship who 
has notice of a charter party entered into for its 
employment*® is in the position of a constructive 
trustee,®®° and is bound to carry out its terms al- 
though there is no priority of contract between him 
and the charterers,®* and he can be restrained, at the 
instance of the charterer, from employing the ship 
in any way inconsistent with the charter party,’§ 
although the charter party cannot be enforced by 
specific performance.®® 


Subject to requisition. A term of the contract of 
sale that the buyer takes the risk of the vessel be- 


77. Wanna Nielsen SS. Co. v. Ham- 
mond SS. Co., supra. 
78. Cross references: 


Lien for charter money see tmfra §§ 
298, 299. 


purchaser 


purchase is 
equity. 


SHIPPING 


paid nothing for a release, and the 
subsequently 
the equity of the original seller, the 
made subject to such 
Murphy v. 
Mich. 141, 76 NW 305 
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ing requisitioned does not imply that the vessel is 
at the time a free ship,®® and the fact that it is req- 
uisitioned but has been temporarily released does 
not, in the absence of fraud, give the buyer a right 
of action against the seller for damages for breach 
of contract,°? or against the broker, through whom 
the vessel was sold, for breach of warranty of au- 
thority or for breach of duty in not giving the buyer 
all material information.°? Where the contract ex- 
pressly states that the title to the vessel sold is sub- 
ject to the general order of requisition by the gov- 
ernment, the buyer is presumed to know what that 
requisition is, and he eannot avoid liability for 
breach of his contract by claiming that he under- 
stood he would have the vessel for several voyages 
before it was taken under that requisition, where 
ne misrepresentations were made by. the seller in 
that respect.®? 


Liability for repairs and supplies. Where the sale 
is an absolute one, unless it appears that eredit was 
given to another,®* or that the seller had not di- 
vested himself of his right, as owner, to the control 
and possession and earnings of the vessel,®® the buy- 
er is liable for articles thereafter ordered by the 
captain for the use of the vessel,®* or for supplies 
afterward furnished, although he has never taken 
possession of the vessel,®? and although neither the 
master nor the merchant furnishing the supplies had 
any knowledge of the sale.°® So, although the title 


he became owner). 


85. Charters generally see infra § 
149 et seq. 


86. Lord Strathcona SS. Co., Ltd. 
S igre Coal Co., Ltd., [1926] A. 


recognizes 


Charlton, 118 


Priority over rights of buyer of: 
Claim under bottomry see infra § 
480. 
Seamen’s wage lien see Seamen § 
530. 
Right of purchaser of master’s share 
to command vessel see infra § 356. 


Right to collect freight see supra § 


114; infra §§ 829-841. 

79. See Sales §§ 602-611. 

80. See supra §§ 103-108. 

81. Tyler v. Holmes, 38 Me. 258; 


The Spirit of the Ocean, 34 L. J. Adm. 
74; Small y. Carter, 6 Newfoundl. 
163. 


[a] Delivery of bill of sale and 
possession of a vessel by the regis- 
tered owner to a purchaser vests the 
ownership in the latter, and the prop- 
erty passes to him. Small v. Carter, 
6 Newfoundl. 163. 


82. The Dana, 190 Fed. 650; Mur- 
phy v. Charlton, 118 Mich. 141, 76 NW 
305; Harris v. Burdett, 76 N. Y. 582 
mem [aff 43 N. Y. Super. 57]. 


[a] Zllustrations.—(1) A buyer of 
a vessel, with notice of an agreement 
as to freight moneys, takes the ves- 
sel subject thereto. Harris v. Burdett, 
76 N. Y. 582 mem [aff 43 N. Y. Super. 
57]. (2) Where, at the sale of a ves- 
sel in an action at law, announcement 
is made of a maritime lien claimed 
against it, the buyer is charged with 
notice of, and takes subject to, such 
lien if established as a prior lien. 
The Dana, 190 Fed. 650. (3) Where 
boats held under a bill of sale in the 
nature of a mortgage are sold to a 
third person, and the value of the 
property is largely in excess of the 
amount due on the bill of sale, and 
the negotiations for the sale are con- 
ducted by the original seller, who was 


Maritime liens as against purchas- 
er in general see Maritime Liens §§ 
134-137. 


Rights of bona fide purchaser sce 
infra § 120. 

83. Birmingham, etc., R., etc., Co. 
v. Jackson, 170 Ala. 496, 54 S 512; 
Myers v. Perry, 1 La. Ann. 372; Nor- 
ris v. Williams, 1 Cromp. & M. 842, 
149 Reprint 639. 


[a] Where buyers assume any li- 
ability for damages that may have 
resulted from a collision with another 
boat, the owners of the latter may 
avail themselves of the assumption, 
and recover from the buyers damages 
for the injuries sustained. Myers v. 
Perry, 1 La. Ann. 372. 


[b] Agreement to pay liens.—A 
person who buys a vessel, upon which 
creditors have a lien by express 
agreement with the seller, in ignor- 
ance of such agreement, but, after the 
purchase, assents to it, is bound by 
his assent; and although he has paid 
the purchase money to the seller, he 
cannot maintain trover for the vessel 
against a creditor, who detains it for 
his lien. Norris v. Williams, 1 Cromp. 
& M. 842, 149 Reprint 639. 


[c] As new contract.—Where the 
owner of a vessel sells it with the 
agreement that the buyer, a corpora- 
tion, shall assume the contracts of 
employment with the crew, and the 
pilot informs the buyer’s general 
manager of his contract, and the 
manager agrees to adopt and carry it 
out, this oust ules. new fe eg 

ndent contract. irmingham, etc., 
R. ete., Co. v. Jackson, 170 Ala. 496, 
54 S 612. 


84. The Meredith, 10 P. D. 69 (not 
liable for losses arising out of a time 
charter which was at an end before 


87. Lord Strathcona SS. Co., Ltd. 
v. Dominion Coal Co., Ltd., supra. 


88. Lord Strathcona SS. Co., Ltd. 
v. Dominion Coal Co., Ltd., supra; 
De Mattos v. Gibson, 4 De G. & J. 
276, 61 EngCh 276, 45 Reprint 108. 


89. Lord Strathcona SS. Co., Ltd. 
ee Domaaton Coal_-Co.,, itd vit oe bea. 
Os. 


90. Brys v. Imperial SS. Co., 34 T. 
TR soe 


91. Muskegon SS. Corp. v. Fisk, 
200 App. Div. 621, 193 NYS 4638; Brys 
v. Imperial SS. Co., 34 T. L. R. 536. 


[a] Thus, where a vessel is sold 
under a contract that the title is sub- 
ject only to the general order of req- 
uisition by the government, and it 
appears that a special requisition for 
the vessel has been rescinded, but 
that possession is taken under the 
general requisition at the termination 
of the voyage on which the vessel is 
engaged at the time of the sale, there 
is no breach of the seller’s contract as 
to the condition of the title. Muske- 
gon SS. Corp. v. Fisk, 200 App. Div. 
621,193 NYS 463. 


92. Brys v. Imperial SS. Co., 34 
We ase be Os ; 

93. Muskegon SS. Corp. v. Fisk, 
DOOMAT DE! Divina C206) 108i, INEYaor 463. 

94. Flanders v. Merritt, 3 Barb. 
CNIS SA) PADI 

95. Flanders v. Merritt, supra. 

96. Trewhella v. Rowe, 11 East 
485, 103 Reprint 1072. 

97. Lord v. Ferguson, 9 N. H. 380; 
Flanders v. Merritt, 3 Barb. (N. Y.) 
201. 


98. Lord v. Ferguson, 9 N. H. 380. 


88 [58 C.J.] 
is not actually transferred, if the buyer is in posses- 
sion, under the contract, he is liable for supplies fur- 
nished during his possession,®?? even though he re- 
fuses to carry out the contract of sale,t and the per- 
son in whom the legal title is is not hable;* but 
this does not apply to a buyer who is in possession 
merely under an agreement for sale.* The buyer, 
however, is not liable for repairs made and supplies 
furnished before the sale,t unless he has specially 
agreed to that effect,° or unless the vessel was at 
sea at the time of the sale, in which case the buyer 
takes her subject to all encumbrances upon her,® 
and to all lawful contracts made by the master be- 
fore notice of the sale." 


Liability for price.s Where the contract of sale 
is an executed one, with the title retained by the 
seller only to secure advances, the seller’s failure 
to deliver a bill of sale conveying title does not re- 
lieve the buyer of his obligation to pay, where the 
legal title is not conveyed because the buyer does 
not comply with the conditions entitling him to a 
conveyanece.® Where the vessel is sold, under a con- 
struction contract, the buyer, by accepting the ves- 


99. Macy v. Wheeler, 30 N. Y. 231, 
LS AbbPr 73; Manning v...Dunn, 14/151. 
Barb. (N. Y.) 583; Leonard v. Hunt- 


ington, 15 Johns. (N. Y.) 298. 


SHIPPING 


Bank v. Stubbs, 6 Mass. 422, 4 AmD 


7. Portland Bank v. Stubbs, supra; 
The Vindobala, 13 P. D. 42 
other grounds 14 P. D. 50]. 


[§§ 118-119 


sel and retaining possession, becomes liable for the 
contract price,!° notwithstanding the builders have 
failed to comply with the contract of sale,** although, 
in such event, he may be entitled to damages for such 
breach.12. Where, after the making of the contract of 
sale, the parties agree to an allowance or deduction 
of the contract price of a certain sum to cover all 
deficiencies or repairs of equipment, the buyer 1s 
not entitled to a further deduction to cover expenses 
incurred by reason of a deficiency of equipment caus- 
ed by ordinary wear and tear.'* 

[§ 119] (2) Buyer from Part Owner. A buyer 
from a part owner may become vested with his en- 
tire right and title,+* but he takes only the interest 
or share which the seller has in the vessel or its earn- 
ings.1° But it has been held that a sale of an undi- 
vided interest in a vessel does not put the buyer in 
the seller’s position as partner in the operation of 
the vessel.1®¢ A buyer is not liable for the purchase 
price of such interest where, before the sale is con- 
summated, the vessel is lost;17 nor, in the absence 
of special agreement, is he liable for expenditures, 
expenses, or liabilities incurred before that time.** 


adventure, between owners in com- 
mon who are not general partners, 
their accounts and dealings in respect 
of other ships or other and entirely 
distinct voyages or adventures with 
the same ship cannot be brought to- 


[rev on 


Loe hens mia, Smith lomhs Cas. INO: 
7,136, 6 McLean 484, Newb. Adm. 61. 


fa] 
tract.—Where possession of a vessel 
has been delivered under a contract 
of sale, the refusal of the intended 
purchaser to carry out the contract 
does not make his possession tortious, 
or vitiate the contracts of the vessel 
while it continued. Ostensible own- 
ership and present possession are suf- 
ficient to bind the vessel in favor of 
shippers. The Julia Smith, 13 F. Cas. 
No. 7,136, 6 McLean 484, Newb. Adm. 
61. 


2. See supra § 115. 
3. The H. C. Grady, 87 Fed. 232. 


{a] Does not confer authority.— 
Possession of a vessel under an agree- 
ment for sale does not confer upon 
the buyer an apparent authority to 
create liens for supplies; and a per- 
son furnishing supplies upon the or- 
der of such a person is put upon in- 
quiry as to his actual authority. The 
H. C. Grady, 87 Fed. 232. 


4. Higgins v. Packard, 2 N. Y. Su- 
Chapman v. Callis, 9 C. B. 
769, 99 ECL 769, 142 Reprint 
Carswell v. Finlay, 14 Ct. of 
Sess. Cas. 903; Trewhella v. Rowe, 11 
East 435, 103 Reprint 1072. 


[a] Buyer of one fourth of ves- 
sel, which has performed but one voy- 
age, at one fourth her original cost, 
under a contract to come in as a part 
owner from the beginning, and who 
accordingly is debited with one fourth 
the cost and credited with one fourth 
the profits of the voyage, which is 
merely a mode of ascertaining the 
price to be paid by him, does not 
thereby become a part owner from 
the beginning, so as to make him ti- 
able for bills of the ship accruing be- 
fore the voyage. Higgins v. Packard 
2 N. Y. Super. 226. 


5. Rennell’ vy. Kimball, 6 Alien 

(Mass.). 356. 

6. Badlam v. Tucker, 1 Pick. 
Portland 


(Mass:) 389, 11 AmD 202; 


Effect of refusal to fulfill con- }{ 


8. Payment by buyer generally see 
Sales §§ 501-530. 


9. Virginia Shipbuilding Corp. v. 
U.S., 22 F. (2d) 38 [aff 292 Fed. 440]. 


10. Mississippi Shipbuilding Corp. 
Vi Muever (Bros Coww23. Nw wien lie tea 
NE 332 [rearg den 237 N. Y. 565 mem, 
143 NE 744 mem]. 


11. Mississippi Shipbuilding Corp. 
v. Lever Bros. Co., supra. 


12. Mississippi Shipbuilding Corp. 
v. Lever Bros. Co., supra. 


Liability of seller for breach of 
contract in general see supra § 115. 


13. Cromwell v. Granfield, 23 Del. 
333, 76 A 602. 


14% Bradshaw. v. The Syiph, 3. FP. 
Cas. No. 1,791; Mendell v. Bonney, 5 
Allen (Mass.) 205. 


[a] Discharge of lien.—If the sum 
for which a part owner of a vessel is 
liable for outfits has been balanced 
upon the ship’s books, with the con- 
sent of all the parties, by charging 
the same to a firm of which he was a 
member, a purchaser of his interest 
in the vessel will take it discharged 
of the lien upon his share of the pro- 
ceeds of the voyage. Mendell v. Bon- 
ney, 5 Allen (Mass.) 205. 


15. Williams v. Lawrence, 47 N. Y. 
462 [aff 53 Barb. 320]. 


[a] Assignee (1) of the interest of 
one of the joint owners in a particu- 
lar voyage or adventure takes only, 
where there is a particular or quasi 
partnership between the joint own- 
ers of the ship for its general employ- 
ment in different voyages and adven- 
tures, carried on by the joint owners 
as partners, the interest which his as- 
signor has in the earnings of the ves- 
sel after the adjustment of the part- 
nership accounts. Williams v. Law- 
rence, ATiNe Yo 462) [afio53 Barb. 3201, 
(2) When there is a particular or 
quasi partnership, either in respect of 
the fitting out and furnishing a ship 
or in respect of a particular voyage or 


gether into one general account so as 
to defeat the claim of an assignee of 
one of the common owners of a share 
of the net proceeds of the one voyage 
or adventure by applying the same to 
the payment of balances due upon 
their dealings, or of a general bal- 
ance. Williams vy. Lawrence, supra. 


16. Hudson Nav. Co. v. Murray,. 
180 App. Div. 271, 167 NYS 524. 


[a] Thus, where the sale of a 
share in a tugboat purports to trans- 
fer only an undivided interest “of 
said St. S. or vessel, together with 
the undivided interest, the masts, 
bowsprit, sails, boats, anchors, cables, 
tackle, furniture, and all other neces- 
saries thereunto appertaining and be- 
longing,’ such sale does not put the 
buyer in the seller’s exact position, 
and, therefore, does not convey the 
seller’s part of the prior earnings of 
the boat. Hudson Nav. Co. v. Murray, 
180 App. Div. 271, 272, 167 NYS 524. 


17. El Cambio Gold Min. Co. v. 
eee Min, Co., 172 Fed. 366, 97 


[a] Thus a purchaser of a half in- 
terest in a steamer, which contracted 
to pay therefor one half her cost, to 
be shown by an itemized bill to be- 
furnished by the seller, and on the 
transfer of such half by a good and 
sufficient bill of sale free from liens, 
is not bound for the purchase price, 
where no bill of the cost nor bill of 
sale is tendered prior to the time 
when the vessel is lost. El Cambio 
Gold Min. Co. v. Cucharas Min. Co., 
172 Fed. 366, 97 CCA 64. ; 


18. Rennell vy. Kimball, 5 Allen 
(Mass.) 356. ; 
{a] Commissions.—The buyer of a 


share in a ship, which has been char- 
tered for a voyage, is not liable, in 
the absence of a special agreement, to 
be charged in the ship’s account with 
him for any portion of the commis- 
sion paid to a broker for effecting a 
charter. Rennell v. Kimball, 5 Allen 
(Mass.) 356. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 120-121] 


[§ 120] (8) Bona Fide Purchaser.‘? 
rules*® apply in determining whether a purchaser of 
a vessel is a bona fide purchaser,2! and the title or 
It has been held that 
a purchaser from the owner of record is entitled to 
protection as bona fide purchaser as against the real 
owner,** or a prior unrecorded sale,?* unless it ap- 
pears that the sale to such purchaser is colorable 


interest acquired by him.?2 


and without consideration.2> An 


long continued possession does not estop the owner 
of a boat from claiming title against a bona fide pur- 
chaser under an unauthorized sale.?° 
purchaser without notice, however, ordinarily takes 
the vessel subject to a lien for damages for a mari- 


time tort, such as for a collision.27 
[§ 121] (4) Remedies. 


19. Cross references: 


Bona fide purchasers in general see 
Sales §§ 612-666. 

Liens valid against bona fide purchas- 

er: 

For collision or other maritime tort 
see infra §§ 424, 425. 

Maritime liens in general see Mari- 
time Liens § 123. 

Record of prior conveyance as affect- 
ing bona fide purchaser see infra 
§§ 142-147. 

Sale of vessel to bona fide purchaser 
as affecting forfeiture for violation 
of regulations see supra § 48. 


20. See Sales §§ 612-666. 
21. The Nancy Dell, 14 Fed. 744. 
[a] Purchaser not bona fide.—A 


buyer of an interest in a vessel mere- 
-ly on the representation of the seller 
that he is the owner of such interest, 
and knowing at the time that such 
seller is not in possession nor exercis- 
ing acts of ownership over the ves- 
sel, and neglecting to ascertain from 
known part owners of the vessel 
whether the seller’s claim as part 
owner is bona fide, is not an innocent 
purchaser without notice, nor can he 
claim that he exercised even ordinary 
diligence in the matter of such pur- 


chase. The Nancy Dell, 14 Fed. 744. 
22. See cases infra notes 23-27. 
23. See cases infra this note. 

{a] In England (1) Merchant 


Shipping Act (1854) § 43 (17 & 18 
Vict. c 104) is express and gives a 
good title to a purchaser from a reg- 
istered owner who has power ‘‘abso- 
lutely to dispose” of any ship, or 
share of a ship, of which he is a reg- 
istered owner. The Horlock, 2 P. D. 
243. (2 eerima facie the resister 
gives a good legal title, and a bona 
fide purchaser is not bound to make 
further inquiries when he sees that 
the vendor is registered owner. Fraud 
on the part of a person so registered 
doés not make the transaction of reg- 
istration void, but only voidable 
against him, and does not affect the 
position of a bona fide purchaser from 
him. The Horlock, supra. 


24 The Superior, 23 F. Cas. No. 
13,626, 5 Sawy. 83. 

25. The Superior, supra. 

26. Diebolt v. The Chester Hair, 
4 Fed. 571, 572. 


“Possession, and that apparent 
ownership which may be inferred 
from possession, is not such an in- 


As in the ease of sales 
in general,?® a buyer of a vessel, or of an interest 
therein, may maintain an action for damages against 
the seller for breach of the contract to sell or of 
sale,*® which damages may be recovered either in 
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The usual 


authorized but 


A bona fide 


Recovery of purchase price paid.?° 
may also maintain an action to recover an over- 
payment induced by the seller’s fraud;37 
may also maintain an action to recover purchase 
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a separate action®® or by way of counterclaim in 
an action for the purchase price,?! provided the 
buyer has given notice of his claim within a rea- 
sonable time, as required by statute.®? 
ple, the buyer of a tug which does not contain a 
towing engine as advertised is entitled to damages,** 
notwithstanding it was advertised for sale and de- 
seribed in the bill of sale “as is, where is” at the 
date of sale,*+ and the buyer does not, by receipting 
for the vessel, waive such breach.*® 


For exam- 


The buyer 


and he 


money which he has already paid, and which is 


dicium of ownership that a bona fide 
purchaser from the party in posses- 
sion gets a good title as against the 
real owner, though the possession has 
been by consent of the owner.” Die- 
bolt v. The Chester Hair, supra. 


27. See infra §§ 424, 425. 
28. See Sales §§ 1054-1167. 
29. Jackson v. 36 Blocks of Mar- 


ble, etc., 266 Fed. 58; Rederiaktiebo- 
laget Amie v. Universal Transp. Co., 
250 Fed. 400, 162 CCA 470 [certiorari 
den 246 U. S. 675, 38 SCt\ 425, 62 L. 
ed. 33]; Mississippi Shipbuilding 
Corp. v. Lever Bros. Co., 237 N. Y. 1, 
142 NE 332 [rearg den 237 N. Y. 565 
mem, 143 NE 744 mem]. 


fa] Where, after charterer has ex- 
ercised his option to purchase the 
vessel, the owner breaches the option 
contract, the charterer may maintain 
an action for damages. therefor. 
Jackson v. 36 Blocks of Marble, etc., 
266 Fed. 58. 


[b] Interest as element of dam- 
ages.—In an action for damages, re- 
sulting from breach of a contract to 
sell a vessel, interest is properly al- 
lowed upon the value of the vessel, 
fixed by the jury with reference to 
the market rates. Rederiaktiebolaget 
Amie v. Universal Transp. Co., 250 
Fed. 400, 162 CCA 470 [certiorari den 
246° U..S. 675, 38° SCt 425,762 Lived. 
9330. 


Action by buyer for breach of con- 
tract of sale in general see Sales §§ 
1099-1167. 


30. Mississippi Shipbuilding Corp. 
v. Lever Bros. Co., 237 N. Y. 1, 142 
NE 332. 


31. Mississippi Shipbuilding Corp. 
v. Lever Bros. Co., supra. 


32. Mississippi Shipbuilding Corp. 
vy. Lever Bros. Co., supra. 


[a] Service of answer and bill of 
particulars in an action for a balance 
due for the construction of a_ ship 
the same month that it returned dis- 
abled and unseaworthy from an at- 
tempted voyage, which alleges defects 
and faulty construction disclosed by 
an examination after its return, is 
sufficient notice to entitle the buyer 
to damages, and within a reasonable 
time, if he did not have prior notice 
of such defects through agents who 
had supervised construction. Missis- 
sippi Shipbuilding Corp. _v. Lever 
Bros. Co., 237 N. Y. 1, 142 NE 332. 


[b] In Philippines it has been held 
that a vessel is not merchandise 


wrongfully retained by the seller after a breach by 
him of the contract of sale,*® as after the seller has 
rescinded and abandoned the contract,?® or where 
the buyer has rescinded the contract because of the 
seller’s fraud or misrepresentation,*® or where, as 


within a _ statutory provision pre- 
cluding a purchaser from recovery for 
defects in an article sold to him, un- 
less he makes his claim therefor with- 
in a specified number of days after 
delivery. Bryan v. Hankins, 44 Phil- 
ippine 87. 


Notice to seller of defects in arti- 
cles sold in general see Sales §§ 757— 
762, 787, 788. 


23. W. E. Hedger Co. v. U. S., 42 
1 (CAG) talsek, 


34 W. E. Hedger Co. v. U. S., su- 
pra. 

[a] “As is, where is,” as so used, 
refers only to the condition of the 
vessel sold; it qualifies the state in 
which it shall be delivered. W. E. 
Hedger Co. v. U. S., 42 BF. (2d), 553: 


35. W. E. Hedger Co. v. U. S., su- 
pra. 


36. See generally Sales §§ 1056- 
1087. 
37. Furness v. Sutherland, 58 App. 


(D. C.) 226, 26 F. (2d) 1004 [certio- 
rari den 278 U. S. 622 mem, 49 SCt 24 
mem, 73 L. ed. 543 mem]. 


[a] Equal opportunity to investi- 
gate.—Where an agent acting for the 
buyer in a settlement under a con- 
tract for the purchase of a ship had, 
before compromising a dispute over 
the contract price, an equal oppor- 
tunity for investigation as the seller, 
recovery cannot be had against the 
seller on the ground of misrepresen- 
tation as to dead-weight capacity, on 
which the purchase price was based. 
Furness v. Sutherland, 58 App. (D. 
C.) 226, 26 F. (2d) 1004 [certiorari den 
278 U. S. 622 mem, 49 SCt 24 mem, 73 
L. ed. 543 mem]. 


38. Anderson v. Van Camp Sea 
Hoow (Cos, 98 Cally An (3G 2k ee Ooo 
American Union Line v. Oriental Nav. 
Corp., 199 App. Div. 513, 192 NYS 154. 


[a] Evidence held sufficient to 
support judgment for plaintiff for a 
designated sum with interest. An- 
derson v. Van Camp Sea Food Co., 98 
Gaile An eels in Mee OOD: 


39. Anderson v. Van Camp Sea 
Food Co., supra. 


40. American Union Line v. Orien- 
tal Nav. Corp., 239 N. Y. 207, 146 NE 
338. 


{a] Complaint held insufficient, in 
a suit to recover the amount paid on 
a contract for sale of a steamship 
which the United States Shipping 
Board refused to consent to transfer 


90 [58 C.J.] 
provided in the contract, consummation of the con- 
tract is prevented by causes beyond the control of 
the parties,4! or where the buyer rejects the vessel 
because of its not complying with the specifications 
of the contract,*? provided he has notified the seller 
within a reasonable time thereof.t* But where 
the seller has resold the vessel and is therefore un- 
able to deliver it to the buyer, creating a failure of 
consideration, it is unnecessary for the buyer, as 
a prerequisite to suing to recover purchase money 
which has been paid, to make a formal rescission 
on his part,*# or to make a demand for perform- 
ance. <2 


[§ 122] 10. Conditional Sales. Vessels are goods 
and chattels subject to conditional sales as such*® 
and within the rules of law‘*’ and statutory provi- 
sions*® relating to such sales in general. <A condi- 
tional sale of a vessel therefore is within the scope 
of a statutory provision requiring the seller, upon 
retaking possession, to retain the property for a 
limited period, during which time the buyer may 
comply with the terms of the contract and receive 
the property,*® and rendering the seller liable, if he 
does not make a sale of the vessel, to repay to the 
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paid, as rental for the use of the vessel,°* but he 
may recover or set off amounts paid at the buyer's 
request and as his agent for insurance, repairs, and 
other expenses which, under the contract, should have 
been paid by the buyer.®? Such a statutory provi- 
sion is not invalid by reason of the fact that it 1s 
interpreted as requiring a vessel retaken by the 
conditional seller to be withdrawn from service for 
such period,®? nor, as so interpreted, does it con- 
flict with the Enrollment Act,°* since the purpose 
of enrollment of vessels is to give them the privilege 
of American vessels as well as the protection of the 
flag;>> nor does it conflict with a recording aet,’® 
which. expressly declares that it does not affect the 
title to a vessel as between the parties.°? 


As to application of insurance. Where title to 
vessels sold under a conditional bill of sale does not 
pass, the seller, on damage to the vessels, is entitled 
to have the proceeds of an insurance policy, payable 
to him as his interest might appear, paid to repair- 
men, and applied in payment of a claim against such 
vessels, rather than other indebtedness of the buyer 
to repairmen, who knew that the payment repre- 
sented proceeds of policies and belonged to the 
seller.®8 


buyer the amount he has paid;°° 


in such a case, cannot retain any of the amount 


to plaintiff because it did not satis- 
factorily appear that an American 
eitizen had controlling interest in its 
stock, based on a provision in the con- 
tract that performance of the con- 
tract had become impossible, to show 
on its face that there was any affirma- 
tive misrepresentation by plaintiff in 
respect of its capacity to buy or any 
concealment from seller of a known 
incapacity. American Union Line v. 
Oriental Nav. Corp., 239 N. Y. 207, 146 
NE 338. 


41. American Union Line v. Orien- 
tal Nav. Corp., supra. 


[a] Inability to consummate con- 
tract.—A contract for the sale of a 
steamship, providing that sums paid 
by plaintiff should be repaid if the 
contract could not be performed be- 
cause of certain perils or causes be- 
yond the control of the parties, which 
sale the United States Shipping Board 
refused to sanction because it did not 
satisfactorily appear that an Ameri- 
can citizen owned a controlling inter- 
est in plaintiff's stock, which was 
held in escrow to secure a debt owing 
to an alien, does not require plaintiff, 
in order to release itself and ‘the ven- 
dor from liability in order to consum- 
mate the contract, to pay an exces- 
Sive amount demanded by an alien 
creditor.as a condition to release of 
its stock. American Union Line v. 
Oriental Nav. Corps, 239 N. Y. 207, 
146 NB 388. 


[b] Question for jury.—Where, in 
an action to recover an initial pay- 
ment on a contract for the purchase 
of a ship, which defendant refused 
to deliver unless plaintiff furnished 
satisfactory evidence of the Shipping 
Board’s consent, plaintiff’s misrepre- 
sentations as to the American owner- 
ship of its stock requires submission 
to the jury on the issue of fraud in 
respect of plaintiff’s right to cancel 
the contract because of impossibility 
of performance. American Union 
Line v. Oriental Nav. Corp., 199 App. 
Div. 513; 192 NYS 154. 


42. Buck v. Racine Boat Co., 180 
Wis. 245, 192 NW 998. 


and the seller, 


43. Buck v. Racine Boat Co., su- 
pra. 

[a] Within reasonable time.— 
Where, in an action by the buyer of 
a motor boat to recover the purchase 
price paid upori rejection of the boat 
as not complying with the specifica- 
tions, it appears that the boat arrived 
on December 11, was placed in the 
water on the 12th, the draft deter- 
mined on the 18th or 14th, and a let- 
ter notifying the seller of the defec- 
tive condition was written on the 
16th, notification of rejection was 
within a reasonable time. Buck y. 
Racine Boat Co., 180 Wis. 245, 192 
NW 998. 


44. Anderson v. Van Camp Sea 
Food Co., 98 Cal. A. 787, 277 P 1099. 


45. Anderson v. 
Food Co., supra. 


46. Winsor v. McLellan, 30 F. Cas. 
No. 17,887, 2 Story 492; Rivara v. 
Stewart, 241 N. Y. 259, 149 NE 851. 


[a] Bill of sale of one half of ves- 
sel, as collateral security for a debt, 
with a provision that the mortgagors 
may keep possession of the vessel, 
and use her for their own benefit un- 
til default of payment, is valid, as an 
jmmediate conditional sale. Winsor 
v. McLellan, 30 F. Cas. No. 17,887, 2 
Story 492. 


Van Camp Sea 


47. See generally Sales §§ 1168— 
1441, 
48. See statutory provisions. 


“There does not seem to be any con- 
gressional enactment -applicable to 
conditional sales of vessels. ie 
And there is nothing maritime in the 
sale of a vessel, or in its conditional 
sale,’ and such a sale therefore is 
within the scope, so far as applica- 
ble, of the provisions of the statutes 
governing conditional sales of “goods 
and chattels.” MRivara v. Stewart, 119 
Misc. 73, 75, 195 NYS 841 [aff 204 App. 
Div. 890 mem, 197 NYS 943 mem (aff 
236 N. Y. 601 mem, 142 NE 300 mem) ]. 


49, Rivara v. Stewart, 241 N. Y. 
259, 149 NE 851. 


—e 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 123] G. Mortgages and Hypothecations®°—1. 


Retaking or repossession of prop- 
erty as affected by statutory provi- 
sions generally see Sales §§ 1297— 
1300. 


50. Rivara v. Stewart, 241 N. Y. 
259, 149 NE 851; Rivara v. Stewart, 
119° Mise. 73,195 NYS “841 [aft 204 
App. Div. 890 mem, 197 NYS 943 mem 
(aff 236 N. Y. 601 mem, 142 NE 300 
mem) ]. 


51. Rivara v. Stewart, 119 Misc. 
73, 195 NYS 841 [aff 204 App. Div. 
890 mem, 197 NYS 943 mem (aff 236 | 
N. Y. 601 mem, 142 NE 300 mem)]. 


52. Rivara v. Stewart, 241 N. Y. 
259, 149 NE 851; Rivara v. Stewart, 
119. Mise. 78, 195 NYS 841 [aff 204 
App. Div. 890 mem, 197 NYS 943 mem 
(aff 286 N. Y. 601 mem, 142 NE 300 
mem) ]. 


[a]. Expense of raising tug condi- 
tionally sold after its sinking, which, 
by a covenant separable from the 
contract for conditional sale, the buy- 
er agreed to pay, may be recovered or 
set off by the seller. Rivara v. Stew- 
art, LUO EMEISG, Cos. TO be Noise oe lanah et he 
204 App. Div. 890 mem, 197 NYS 943 
mem (aff 236 N. Y. 601 mem, 142 NE 
300 mem) ]. 


Sa. Stewart ov.1 Rivara, ates 
614, 47 SCt 718, 71 L. ed. 1234 [aff 241 
N. Y. 259, 149 NE 851] (construing N. 
Y. Personal Prop. L. § 65). 


54. Stewart v. Rivara, supra. 


Ree areas ind generally see supra §§ 


55. See supra §§ 14, 15. 


56... See U. S.. Rev. St. 
[Comp. St. § 7778]. 


57. Stewart v. Rivara, 274 U. S. 
614, 47 SCt 718, 71 L. ed. 1234 [aff 241 
N. Y. 259, 149 NE 851). 


Recording conveyances in general 
see infra §§ 141-148. 


§ 4192 


58. The Eddie, 8 F. (2d) 63 [aff 8 
E. C2d) 65): 
59. Cross references: 


Bottomry and respondentia see infra 
§§ 460-483. 


———$_—__—_____ 


§§ 123-124] 


Definitions®® and Nature. 


rise to different rules of law.® 


‘it is made so by statute.®9 


Hypothecation,?°- when applied to maritime trans- 
actions, is about the same as bottomry or responden- 
tia,“* although it is usually predicated of a loan by 
the master on the vessel, freight, or cargo, in order 
to raise money for the necessities of the voyage.?? 


Chattel mortgage in general see Chat- 
tel Mortgages 11 C. J. p 387. 
Jurisdiction of admiralty see Ad- 
miralty § 95. 
Maritime liens in general see Mari- 
time Liens 38 C. J. p 1194. 
Recording mortgages see 
141-148. 
60. Definition of: 
Chattel mortgage see Chattel Mort- 
gages § 1. 
Hypothecation see 31 C. J. p 234. 
61. Thompson v. Smith, 1 Madd. 
395, 56 Reprint 145. 


infra §§ 


62. Thompson v. Smith, supra. 
i 63. See cases passim infra §§ 124- 
148. 
$ 64 The Ocean View, 21 F. (2d) 
Use 

65. Bogart v. The John Jay, 17 


How. (U.S.) 399, 15 L. ed. 95, 96. 


“The mere mortgage of a ship, oth- 
er than that of a hypothecated bot- 
tomry, is a contract without any of 
the characteristics or attendants of a 
maritime loan, and is entered into by 
the parties to it, without reference to 
navigation or perils of the sea.” 
Bogart v. The John Jay, supra. 


66. See Chattel Mortgages § 1. 

67. The Ocean View, 21 F. (2d) 
"875. 

68. The Minnie V., 24 F. (2d) 604; 


The Ocean View, 21 F. (2d) 875; The 
Madrid, 40 Fed. 677; The Guiding 
Star, 18 Fed. 263 [aff 9 Fed. 521]. 


Maritime liens generally see Mari- 
time Liens 38 C. J. p 1194. 


69. The Ocean View, 21 F. 
875. 

[a] Mortgage which complies with 
Ship Mortgage Act of 1920 (Comp. St. 
§§ 8146%jjj-8146%rr) “is affected 
with maritime incidents and given 
priority as expressly provided there- 
in; that is, the mortgage becomes a 
preferred one, and is subject to ad- 
miralty and maritime jurisdiction, en- 
titling it to priority,” etc. The Ocean 
View, 21 F. (2d) 875. 


(2a) 


70. Defined generally see 31 C. J. 
p 234. 
71. Portland Flouring Mills Co. v. 


Portland, etc., SS. Co., 145 Fed. 687, 
692; Freights of the Kate, 63 Fed. 
707, 714; White v. Cole, 24 Wend. (N. 
Y.) 116, 129 [rev on other grounds 26 
Wend. 511]. 

[a] ‘“Hypothecation... is a bot- 
tomry mortgage of the vessel, made 


: A mortgage of a vessel 
1s generally of the same nature as a mortgage of any 
other chattel,°! and is subject to all the principles 
of law and equity relative to such mortgages,°? ex- 
cept to the extent that the peculiar nature of the 
subject matter gives it a différent character or gives 
A mere mortgage of 
a vessel generally has no maritime incidents®? and 
none of the characteristics of a maritime contract 
or loan,®® and, therefore, except in jurisdictions in 
which a chattel mortgage passes the legal title,°* it 
has the status only of a common-law lien,®? and 
does not constitute a maritime lien,®* except where 
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of the vessel.73 
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In a more general sense it is a pledge to secure a 
debt or engagement without a delivery or possession 
Such hypotheeations had their ori- 
gin in the necessities of commerce,’* are of a high 
and privileged character, and are held in great sanc- 
tity by maritime courts." 


[§ 124] 2. Character of Particular Transaction.’ °® 
The question whether a particular transaction, al- 
though in the form of-a sale of a vessel, constitutes 
a mortgage thereof is one of the intention of the 
parties as shown by the facts and circumstances of 
the transaction,‘*’ which intention may be established 
by any form of proof.’’ 


In accordance with gen- 


eral rules,*® except where the rights of innocent 


by the master in a case of necessity.” 
Ete. v. White, 26 Wend. (N. Y.) 511, 


Bottomry and respondentia in 
eral see infra §§ 460-483. 


72. Portland Flouring Mills Co. v. 
Portland, ete., SS. Co., 145 Fed. 687, 
692; White v. Cole, 24 Wend. (N. Y.) 
116, 129 [rev on other grounds 26 
Wend. 511]. 


73. Portland Flouring Mills Co. v. 
Portland, ete., SS. Co., 145 Fed. 687, 
692; White v. Cole, 24 Wend. (N. Y.) 
116, 129 [rev on other grounds 26 
Wend. 511]. 


[a] As assignment.—‘‘An hypoth- 
ecation under the maritime law, is 
equivalent to an assignment as Sse- 
curity under the municipal law.” 
Freights of the Kate, 63 Fed. 707, 714. 


[b] Shipowner’s lien for the car- 
riage of goods, or for freight money, 
being dependent on possession (see 
infra §§ 861, 862), is not an hypothe- 
cation of the cargo. Portland Flour- 
ing Mills Co. v..Portland,, etc.; SS. Co., 
145 Fed. 687, 692. 


74. Burke v. The M. P. Rich, 4 F. 
Cais. No. 2,061; 


75. Burke v. The M. P. Rich, supra. 
76. Evidence: 

As to title see supra §§ 75-78. 

Of sale see supra § 105. 


77. Dayidson v. Baldwin, 79 Fed. 
95, 24 CCA 453; Birkbeck v. Tucker, 
2 N. Y. Super. 139; The Innisfallen, 
Re TY A. & He 12. “And see eases 
infra notes 78-87. 


[a] Transactions held to be mort- 
gage and not sale.—(1) A contract 
reciting that the second party had 
advanced to the first parties a sum of 
money with which to purchase a 
steamboat, the title to be taken in the 
name of the second party, which pro- 
vides that the first parties shall have 
possession of the vessel nominally as 
lessees, and that, on payment by them 
to the second party of the sum so ad- 
vanced within three years, with inter- 
est, the title shall be conveyed to 
them, and, further, that in case of her 
loss the second party shall collect 
the insurance and account to the first 
parties for the excess above the 
amount due him, constitutes a mort- 
gage only. The Clifton, 143 Fed. 460, 
74 CCA 594. (2) A mate who lends 
money to the master and takes from 
him an agreement, in place of inter- 
est, to divide all profits and loss, as 
if he were part owner, is only a mort- 
gagee. The Blohm, 3 F. Cas. No. 
1,556, 1 Ben. 228. (3) An agent or 


gen- 


third persons would be prejudiced thereby,®°® a bill 
of sale of a vessel, although absolute in its terms, 
may be shown by parol evidence to be intended only 
as a mortgage,*t as for the purpose of negativing 
any authority to procure supplies or repairs on the 


broker, who purchases a vessel for his 
principal, at the same time lending 
him money with which to pay the 
price and taking the bill of sale in his 
own name, to secure the repayment 
of the loan and interest, together with 
his commissions on the purchase, is a 
mere mortgagee. The Panama, 18 F. 
Cas. No. 10,703, Olcott 343. 


[b] One who purchases vessel at 
marshal’s sale, takes the legal title, 
and is registered as owner at the cus- 
tomhouse, but who in fact purchases 
for another and holds the title merely 
as collateral security for a debt, is a 
mere mortgagee. Davidson vy. Bald- 
win, 79 Fed. 95, 24 CCA 453. 


78. Birkbeck v. Tucker, 2 N. Y. 
Super. 139; The Innisfallen, L. R. 1 
A. & EH. 72. 


79. See Evidence §§ 1260, 
1454, 1530 et seq. 


80. McLellan v. Shinn, 15 Wall. 
(U. S.) 105, 21 L. Hd. 87; Henderson 
v. Mayhew, 2 Gill (Md.) 393, 41 AmD 
434; Birkbeck v. Tucker, 2 N. Y. Su- 
per. 139. 


[a] When third parties misled.— 
If trust and confidence have been re- 
posed in it by third parties, with the 
honest belief that it was indefeasible, 
and such parties have been misled by 
its form, they have a right to insist 
that, as to them, it shall be what on 
its face it purports to be. McLellan 
v. Shinn, 15 Wall. (U. S.) 105, 21 L. 
ed. 87, 


81. U. S.—McLellan v. Shinn, su- 
pra; Davidson vy. Baldwin, 79 Fed. 
95, 24 CCA 453. 

Mass.—Blanchard v. Fearing, 4 Al- 
len 118; Howard v. Odell, 1 Allen 85. 


N. Y¥.—Weston v. Wright, 24 N. Y. 
Super. 312; Birkbeck v. Tucker, 2 N. 
Y. Super. 139; Ring v. Franklin, 2 N. 
Y. Super. 9; Bryan v. Bowles, 1 Daly 
171; Champlin v. Butler, 18 Johns. 
169. 

S. C.—Cordray v. Mordecai, 31 S. 
CG; 1 5185 Jones*v. Blum, 38iisl Cec: 

& 


1451-— 


475. 
Eng.—tThe Innisfallen, L. R. 1 A. 
E. 72; Langton v. Horton, 5 Beav. 9, 
49 Reprint. 479; Cox v. Reid, 1 C. & 
P. 602, 12 ECL 342, 171 Reprint 1334, 
R. & M. 199, 21 HCL 7338, 171 Reprint 
993; Gardner v. Cazenove, 1 H. & N. 
423, 156 Reprint 1267; The Jane, 23 

Tee ee De aN nse eons 


[a] Bill of sale of undivided share 
in a vessel may be shown, by parol 
evidence, to have been intended only 
as collateral security. Blanchard v. 
Fearing, 4 Allen (Mass.) 118. 


92 [58 C.J] 


eredit of its holder;*2. and it has been held that this 
rule is not rendered inapplicable by a statutory pro- 
vision requiring a mortgage of a ship to be in a 
prescribed form and to be recorded.** Positive ev- 
idence that the bill of sale was taken merely as 
security is not overcome by the fact that the bill 
has been recorded,** the vessel enrolled in the name 
of the transferee,** that he ratifies the act of a co- 
éwner in taking out a policy of insurance in his own 
name for the benefit of ali concerned,*® and that 
no note or bond was taken by him.** 


[§ 125] 3. What Law Governs.** Except to the 
extent that the mortgage of a vessel is regulated 
by federal statute, the validity and construction of 
a mortgage on a vessel are determined by the laws 
of the state where the mortgage was made,°°® and 
it is competent for the state courts to decide what 
were the laws and usages of commerce which would 
justify the execution of such a mortgage.°® The 
matter of such mortgages, however, particularly as 
to their recordation,?! has been regulated by acts 
of Congress, and, to the extent that such acts have 
established different regulations from those recog- 
nized. by the state courts, the rules held by the state 
courts are superseded,?? and a mortgage of a vessel 
according to such statute is good, although not ac- 
cording to state law.°? The object of the Ship 
Mortgage Act®* was to enable the owners of vessels 


82. Blanchard v. Fearing, 4 Allen 
(Mass.) 118; Howard v. Odell, 1 Al- 
len (Mass.) 85; Weston v. Wright, 24 
INA Ye. Super. (32. 

Liability for supplies and repairs 
generally see infra § 137. 


S83. Ward ‘vi-Beck, 13°C. (BY N.S: 


The Henrietta, 7 


lege whatever, 


Fiol, 17 La. 158 
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stones, 11 La. Ann. 
La. 488. (3) 
taking of a mortgage on a vessel by 
notarial act confers no right or privi- 
as ships cannot be 
mortgaged in that manner. 


{b] In England the law applicable 


to use the vast capital invested in them with at least 
a part of the facility enjoyed by investors in struc- 
tures on land,®® and to that end the statute 1s re- 
medial and should be liberally construed,?® although 
all of its provisions as to registry®* and indorse- 
ment on the ship’s papers should be complied with.°* 
A provision of such act to the effect that a vessel 
lawfully documented shall be held to continue to 
be so documented until its documents are surrendered 
with the approval of the shipping board®? applies 
only to a vessel which, when conveyed, is subject 
to a valid preferred mortgage and for the purposes 
of such mortgage. 

[§ 126] 4. Requisites and Validity in General. A. 
mortgage on a vessel is generally like other chattel 
mortgages,” as to its requisites and validity,? except 
to the extent that it is governed by special statutory 
provisions,‘ as in respect of its recordation.® Under 
the Ship Mortgage <Act,° a mortgage, executed 
thereafter, in the form of a preferred mortgage, 1s 
valid as such,’ provided all the statutory require- 
ments are complied with,* although it is executed 
pursuant to a prior bill of sale providing for a 
standard form of mortgage, given before the enact- 
ment of the statute;® and the agreement in the bill 
of sale to give a mortgage is not sufficient. to consti- 
tute an existing equitable mortgage so as to render 
the statute inapplicable, within the provision that 


vessel.—(1) That a mortgage misde- 
scribes the vessel is immaterial, if the 
identity is clear, and a purchaser of 
the boat is not misled by the misde- 
scription. Mattingly v. Darwin, 28 ill. 
618. (2) Where a vessel is. de- 
scribed in the mortgage as the “City 
of Bruxelles’ and is registered by the 
owner and the mortgagee as the “City 


Malcolm v. 
The 


702; 


Grant v. 


[$§ 124-126 


668, 106 ECL 668, 143 Reprint 265. 


Recordation of mortgage in gen- 
eral see infra §§ 141-148. 


Requisites of mortgage in general 
see infra § 126. 


84. McLellan y. Shinn, 
CUseS-) ol Ob ye ad lennieda roi. 


Recordation in general see infra §§ 
141-148. 


85. McLellan vy. Shinn, 
QUES) 105 21 soe ed: 87 


Enrollment in general see supra §§ 
9 


15 Wall. 


15 Wall. 


86. McLellan v. Shinn, 15 Wall. 


CQWStS!)s LOD mI mednnsit 
87. McLellan v. Shinn, supra. 


88. Conflict of laws as to chattel 
mortgages in general see Chattel 
Mortgages §§ 31-35. 


What law governs: 
Priorities see infra § 130. 
Recordation see infra §§ 141-146. 


89. Shaw v. McCandless, 36 Miss. 
296; Wattson v. Campbell, 38 N. Y. 
1538, 6 Transer. A. 340; Attna Ins. Co. 
v. Aldrich, 26 N. Y. 92 [rev on other 
grounds 8 Wall. (U. S.) 491, 19 L. 
ed. 473]; The Colorado, [1923] P. 102. 


[a] In Louisiana Gh) vessels 
could be mortgaged or hypothecated 
only in accordance with the laws and 
usages of commerce. Hill v. De 
izardi, 2 Rob. 893 Hill v. Phenix 
Wows Boats Co, 2 sRoOb: sos, WOzZe awe 
Dimitry, +t lal 485.4 (2) ~ Pherefore 
a conventional mortgage on a schoon- 
er, executed by the owner in favor of 
a creditor to secure the payment of 
a debt duly recorded in the mortgage 
office, was invalid. Wickham v. Levi- 


to the mortgage and hypothecation 
of vessels is now the Imperial Mer- 
chant Shipping Act of 1854, as modi- 
fied by 36 Vict. c 128, and this is also 
the law of the province of Quebec. 
Ross v. Smith, 23 L. C. Jur. 309. 


ae Shaw v. McCandless, 36 Miss. 


91. See infra §§ 143-145. 


925 Aldrich jv.) “Hina, Inse (Com. S$ 
Wiallt (CUS Sa) 49de 49 2S) er ede tans 
[rev 26 N. Y. 92]; Mitchell v. Steel- 
man, 8 Cal. 363; Shaw v. McCandless, 
36 Miss. 296. ° 


93. Shaw v. McCandless, supra. 
But see Broderick’s Succ., 12 La. Ann. 
521 (holding that the act of congress 
regulating the mode of registering 
mortgages on vessels was not intend- 
ed to legalize contracts between citi- 
zens of the same state, made within 
the limits of that state, and intended 
to be executed there, which are con- 
trary to the law of the state). 


94. Ship Mortg. Act June 5, 1920 
c 230 § 30 (USCA tit 46 §§ 911-984). 


95. The Owego, 292 Fed. 408, 405. 
96. The Owego, supra. 


97. Registry generally see supra 
§§ 8-13. 


98. The Owego, 292 Fed. 403. 


99. Act (1920) § 30 subs B subd 4 
(USCA tit 46 § 911 subd [4]). 


1, The Lincoln Land, 295 Fed. 358. 
ie See Chattel Mortgages §§ 36- 


3. See cases infra this note. 
[a] Effect of misdescription of 


of Brussels,’’ misdescription does not 
vitiate or affect the validity of the 
registration. Bell v. London Bank, 3 
H. & N. 730, 157 Reprint 661. 


[b] Execution in blank.—Burgis 
v. Constantine, [1908] 2 K. B. 484; 
Rimmer v. Webster, [1902] 2 Ch. 163. 


4. Thompson v. Smith, 1 Madd. 
395, 56 Reprint 145. 


[a] Execution; witnesses.—Under 
the Merchant Shipping Act, a mort- 
gage executed before one witness is 
aid: Ross ive Smith, 23h. Ce. ssrun, 


{b] Under English Ship Registry 
Act (8 Vict. c 5) (1) the mortgage 
should contain a descriptive recital of 
the certificate of registry of owner- 
ship. Sherwood v. Coleman, 6 U. C. 
Q. B. (Ont.) 614; Watkins v. Corbett, 
6. USC. QBs Ont): S8tae (C2) eevVvintene 
such recital is omitted, the mortgage 
will be wholly void. Watkins v. 
Corbett, supra. (3) <A proper = in- 
dorsement of the mortgage should 
also be made on the certificate of 
ownership. Coleman y. Sherwood, 2 
Grant Ch. (Ont.) 652. 


5. See infra §§ 143-146. 


6. Act) June 5, 1920 § 80 subs U 
[Comp. St. Annot. Suppl. (1923) §& 
8146%4qq). 


es The American Star, 11 F. (2d) 


S. Morse “Dry” Dock, Sete: Coun 
The Northern Star, 271 UW. S* 552) 46 
SCt 589, 70 L. ed. 1082 [rev 7 F. (2d). 
505 (aif 295 Fed. 366)]. 


oe The American Star, 11 F. (2d) 
195 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 126-128] 


it is not applicable to any existing mortgage.1° Such 
a mortgage is valid as a mortgage as soon as it is 
executed and recorded, although it is not immediate- 
ly indorsed on the ship’s papers as required by the 
statute,? but its priority over liens which attach in 
the meantime will be affected thereby.12_ The pro- 
vision of the statute requiring the indorsement on 
the ship’s documents of provisions of the mortgage 
relating to other property included therein is di- 
rectory, and the failure to make such indorsement 
respecting other property pledged for the mortgage 
debt does not render the mortgage void.'3 


Title or possession of mortgagor. As in the case 
of chattel mortgages in general,'* it is essential that 
the mortgagor have some title or interest in the 
vessel at the time of the execution of the mortgage,** 
and, in the absence of statute, a mortgage covering 
all vessels then owned by the mortgagor and all he 
should afterward acquire, is invalid as to after-ac- 
quired vessels as against intervening equities of third 
persons.1® 


Reregistry.1* Under an act of congress that, when 
a registered vessel is sold she shall be registered 
anew, and that no mortgage shall be valid against 
third parties without actual notice, unless recorded 
in the office of the collector where such vessel is reg- 
istered,1* a mortgage given by a buyer without rereg- 
istering the vessel is invalid as against an attaching 
creditor.'® 


[§ 127] 5. Delivery or Possession?°—a. In Gener- 
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al. Unless required by statute,?! a mortgage of a 
vessel, although unaccompanied by an immediate 
delivery and not followed by an actual change of 
possession, is not void if it is made to appear on the 
part of the mortgagee that the mortgage was made 
in good faith and without any intent to defraud pur- 
chasers or creditors.2? The want of change of pos- 
session subjects the instrument prima facie to an 
imputation of fraud, which may be rebutted by proof 
of good faith.?* If the vessel is at sea or ready to 
go to sea, a mortgage thereof will be good as against 
creditors or assignees in bankruptcy, if the muni- 
ments of title are transferred,** and possession of 
the vessel is taken by the mortgage as soon as pos- 
sible;?° but not as against an assignee in bankrupt- 
ey if the mortgagor is permitted to retain possession 
and control, as owner, after the vessel returns to her 
port, and up to the time of his bankruptey.2® So, 
also, a failure to change possession will not affect 
the mortgage, where there is any other sufficient 
reason for such failure,?* as where an undivided 
share in a vessel is mortgaged,?* or where by agree- 
ment in the mortgage an immediate voyage by her 
is contemplated to be made by the owner.?° 


[§ 128] b. Vessel in Process of Construction. 
Where a shipbuilder, before he commences building 
the vessel, enters into a contract by which he hy- 
pothecates the vessel to be built for advances, it 
is a valid mortgage or hypothecation of the builder’s 
interest,*° and gives a lien which attaches as the 


10. The American Star, supra. the case of Nee eae Minton (ara 2e ape Ex PB. Matthews, 2 Ves. 
raise é res tion o rau whic 272, 2 eprint 176. 
I weMorses Dry Dock, ete:, Con wa pate 2 Phesumy : Tales , 
The Northern Star, 271 U. S. 552, 46 ine ae eS by proot ees eed 25. U. S.—Leland-v. The Medora, 
SCt 589. 70 L. ed. 1082 [rev 7 F. (2d) farther sirfrnplanet ake mera Allowed 3 F. Cas. No. 8,237, 2 Woodb. & M. 
50S eatin 295 2h eds 366) ) 5 "The Henry) |) 7.0 a? 2 PAs 


W. Breyer, 17 F. (2d) 423. 


12. See infra § 130. 
13. The Nanking, 292 Fed. 642. 
i ae See Chattel Mortgages §§ 39- 
15. Bertha Mineral Co. v. Buie, 27 
Ga. A. 660, 109 SE 539. 
[a] Evidence held sufficient to 


warrant a finding that the mortgagor 
had title and possession at the time 
the mortgage was executed. Bertha 
Mineral Co. v. Buie, 27 Ga. A. 660, 109 
SE 539. 

16. Berwind-White Coal Min. Co. 
v. Metropolitan SS. Co., 166 Fed. 782 
{aff sub nom. American Trust Co. v. 
W. & A. Fletcher Co., 173 Fed. 471, 
97 CCA 477 (certiorari den 215 U.S. 
600, 30 SCt 400, 54 L. ed. 343)]. 


Chattel mortgage of after-acquired 
property in general see Chattel Mort- 
gages §§ 44-49. 

17. Registry generally see supra 
§§ 8-13. 

1S We Se Reve St. § 4192" (USCA 
tit 46 § 921). 

19. The Susana, 2 F. (2d) 410. 

20. Delivery or possession of mort- 
gaged chattel in general see Chattel 
Mortgages §§ 247-282. 


Right to possession see infra § 134.4 


21. See statutory provisions; and 


case infra this note. 


[a] In New York, under L. (1864) 
ce 412 §§ 1, 2, relating to chattel mort- 
gages on boats navigating the canals, 
the want of an immediate delivery 
and change of possession in the case 
of a mortgaged vessel do not, as in 


lien absolutely void, unless it is duly 
filed for recordation. Keller vy. Paine, 
LOMANGYeeSs, Lovin. E. (630. 


22. D’ Wolf v. Harris, 8 F. Cas. No. 
4221), w4 “Mason “billbs “Welland! ai) The 
Medora, 15 F. Cas. No. 8,237, 2 Woodb. 
& M. 92; Cole v. White, 26 Wend. (N. 
Yo) 2501-8 Ee elchier@yv.. Barsons, 1 ua: 
Ken. 38, 96 Reprint 908. 


[a] Constructive possession.—A 
mortgagee may recover on a ship 
mortgage, although never in posses- 
sion of the ship, if the mortgagor 
has given all the possession he can 
give. Belchier v. Parsons,.1 Ld. Ken. 
38, 96 Reprint 908. 


23. Leland v. Medora, 15 F. Cas. 
No. 8,237, 2 Woodb. & M. 92; Cole v. 
White, 26 Wend. (N. Y.) 511. 


[a] If assignment as mortgage is 
in all other respects bona fide, and if 
the parties act honestly and fairly, 
and hold out no false colors to de- 
ceive creditors, then there is nothing 
in this circumstance which destroys 
the legal validity of the assignment. 
D’ Wolf v. Harris, 8 F. Cas. No. 4,221, 
4 Mason 515. 

[b] Testimony to be received will 
be governed by general rules of evi- 
dence applicable to questions in which 
it is the province of a jury to pass 
on the intent of parties, and all proof 
tending to satisfy the understanding 
or the conscience of the jury as to the 
bona fides of the transaction not in- 
consistent with the general law of 
evidence is admissible. Cole v. White, 
26 Wend. (N. Y.) 511. 

24. Badlam v. Tucker, 1 Pick. 
(Mass.) 389, 11 AmD 202; Morgan v. 
Biddle, 1 Yeates (Pa.) 3; Ex p. Bat- 
son, 3 Bro. Ch. 362, 29 Reprint 584; 
Atkinson vy. Maling, 2 T. R. 462, 100 


Mass.—Badlam v. Tucker, 1 Pick. 


309;*11 Amp) 2:02. 
N. Y.—Cole v. White, 26 Wend. 511. 
Pa.—Morgan v. Biddle, 1 Yeates 3. 


Eng.—Ex p. Batson, 3 Bro. Ch. 362, 
29 Reprint 584; Atkinson v. Maling, 2 
TD. RR. 462) 100. Reprint §249 3 "Hx sp: 
Matthews, 2 Ves. 272, 28 Reprint 176. 


26. Kirkley v. Hodgson, 1 B. & C. 
588, 8 ECL 248, 107 Reprint 216 (un- 
der 21 Jac. Ic 19 § 11). See-Hay v. 
Monkhouse, Holt N. P. 603, 3 ECL 236, 
171 Reprint 355 (where this question 
was queried). 


Mortgaged property as passing to 
trustee in bankruptcy generally see 
Bankruptcy § 193. 


27. Leland v. The Medora, 15 F. 
Cas. No. 8,237, 2 Woodb. & M. 92. 


28. Winsor v. McLellan, 30 F. Cas. 
No. 17,887, 2 Story 492; Gillespy v. 
Coutts, Ambl. 652, 27 Reprint 423. 


29. Leland v. The Medora, 15 F. 
Cas. No. 8,237, 2 Woodb. & M. 92. 


30. Hull of a New Ship, 12 F. Cas. 
No. 6,859, 2 Ware 203; Bell v. London 
Bank, 3 H. & N. 730, 157 Reprint 661. 


[a] By deposit of builder’s certif- 
icate.—The deposit of the builder’s 
certificate is a good equitable mort- 
gage of all his property and interest 
in the ship, and, although unfinished, 


it does not require registration under 
the Bills of Sale Act of 1854. Ex 
p. Hodgkin, L. R. 20 Eq. 746. 


[b] In Newfoundland, where it is 
the custom of two persons to agree 
that one shall build a vessel and the 
other furnish the capital, and to reg- 
ister the vessel when built, in the 
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vessel comes into existence.$? But such a mortgage 
or hypothecation, without actual possession or deliy- 
ery, is not available against a subsequent bona fide 
purchaser,” or attaching creditors.** 


[§ 129] 6. Construction and Operation in General. 
General rules** apply as to the construction and op- 
eration of a mortgage of a vessel,?® as in respect of 
the debt or lability seeured,*° or the property cov- 
ered by the term of the mortgage.** 


[§ 130] 7. Priorities**—a. In General. A mort- 
gage on a vessel is not a maritime contract,*® and 
must be postponed to maritime hens, although sub- 
sequently created,#® such as lens for seamen’s 
wages.4+ After the satisfaction of the maritime 
liens, a debt secured by a mortgage on the vessel 
will be paid before the debts of general creditors,#? 
unless the mortgage is void by virtue of some stat- 
ute.42 A mortgage reciting that it is to secure a 
debt also secured by a bill of sale on another vessel 
is not necessarily inconsistent with the mortgagee’s 
ownership of the other vessel;** and, where he con- 


name of the person who furnished 
the material, the registered owner 
holds the vessel in trust, first for 
the payment of the money advanced 
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under a mortgage of the vessel and 
her apparel and furniture. 
v. Brown, 94 Fed. 876, 36 CCA 524. 


é 
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ducts himself as owner, he cannot subsequently claim. 
to be a mere lienholder as to moneys advanced for 
the purchase price and assert priority as such to 
insurance money on the vessel after its loss.*° 


Preferred mortgage. Under the express provisions 
of the Ship Mortgage Act,*#® on compliance with the 
requirements of the statute, a mortgage on a vessel 
has the status of a preferred mortgage,*7 and per- 
sons dealing with the vessel are affected with con- 
structive notice thereof and bound by its terms,*% 
and the mortgage has priority over all claims against 
the vessel,*2 except preferred maritime liens, as 
enumerated by the act.°? A preferred mortgage, 
under such statute, is subject to a lien for repairs, 
which arises before the mortgage is recorded,®+ and 
to a lien for damages arising out of tort.°* A fur- 
ther provision of the act relating to priority of liens 
on the proceeds of a ship sold in admiralty in a 
suit to enforce a preferred mortgage*® is not limited 
to a suit brought expressly to enforce the mortgage, 
but applies as well to a suit brought by other lien 
claimants in which the mortgage also is enforced.°* 


tween the parties, the mortgages may 


Learned | be sufficient to transfer the title. 


by him, and afterward for the ben- 
efit of the builder. Delaney v. Nut- 
tall, 1 Newfoundl. 215. 


31. Hull of a New Ship, 12 F. Cas. 
No. 6,859, 2 Ware. 203. 


32. Bonsey v. <Amee, 8 Pick. 
(Mass.) 236; Ex p. Hodgkin, L. R. 
20 Eq. 746; Daniel v. Russell, 14 Ves. 
Jr. 393, 338 Reprint. 572. 


33. Goodenow v. Dunn, 21 Me. 86. 


34. See Chattel Mortgages §§ 155- 
185. 


35. Hudson Nav. Co. v. Union 
Trust Co., 99 Misc. 54, 168 NYS 4738. 


36. Clark v. Schofield, 28 N. B. 
231. 

[a] Mortgage construed as being 
security for advances on vessel only 
and not for a general account be- 
tween the mortgagor and the mort- 
eae ce: Clark v. Schofield, 28 N. B. 


Debt or liability secured by chat- 
tel mortgage in general see Chattel 
Mortgages §§ 157-163. 


37. Freights of The Kate, 63 Fed. 
707; Hudson Nav. Co. v. Union Trust 
Co., 99 Misc. 54, 163 NYS 473. 


[a] Limiting “income” in context. 
—In construing a mortgage in the 
common form of a railroad mortgage 
including all “ships, property, leases, 
tolls, income, rents, issues and prof- 
its” of a steamship company, the 
word “profits” clearly signifies that 
only the net income was _ intended. 
Freights of The Kate, 63 Fed. 707, 
703, 716. 


[b] Mortgage of vessel under con- 
struction held to cover the vessel in 
its completed form. Hudson Nav. Co. 
v. ‘Union Trust Co., 99;Misc. 54, 1638 
NYS 473. 


{[c] _Piano placed by a dealer in 
musical instruments on a steamer as 


an advertisement, under a_ verbal 
agreement with the captain under 
which it could be removed at any 


time, at the option of either party, 
remained the property of the dealer, 
and did not become any part of the 
furniture of the vessel, so as to pass 


Property covered by chattel mort- 
gage in general see Chattel Mort- 
gages §§ 164-184. 

38. Priority: 


As to chattel mortgages in general 
see Chattel Mortgages §§ 389-408. 


Of: 
Bottomry lien see infra § 480. 


Cae for salvage see Salvage § 
02. 


Maritime liens in general see Mari- 
time Liens §§ 92-114. 


Master’s lien see infra § 396. 
Seaman’s lien see Seamen § 536. 


Recordation as affecting priority 
see infra § 147. 


39. See supra § 123. 
ae See Maritime Liens §§ 93, 100, 
LOL. 


Priorities as to maritime liens in 
peuexat see Maritime Liens §§ 92- 
14, 


41. See Seamen § 526. 


Priority of master’s lien for wages 
or disbursements see infra § 396. 


42. Brown v. The Seguranca, 70 
Fed. 258; The Wyoming, 37 Fed. 543; 
The Illinois,-12 F. Cas. No. 7,005,) 2 
Flipp. 383; United Hydraulic Cotton- 
Press Co. v. The Alexander McNeil, 
24 F. Cas. No. 14,404; Dobbin v. Hew- 
ett, 9 Lan Ann. ois. 


[a] Mortgage executed by part 
owners of a vessel on their interest 
and recorded, on distribution of the 
proceeds of the vessel when sold in 
admiralty to pay liens, is entitled to 
priority from the mortgagors’ share 
of the proceeds, over debts of the 
owners which were not liens. The 
Avalon, 169 Fed. 696. 


43. The Allianca, 73 Fed. 452, 19 
CCA’ 528% 
[a] Thus one having a lien on a 


vessel, as by judgment and execution, 
is entitled to challenge the validity 
of previous mortgages, and if they 
are void by force of any statute, such 
as the statute against usury, or that 
relating to chattel mortgages, his lien 
must prevail, even though, as_ be- 


The Allianca, 738 Fed. 452, 19 CCA 
528. 
44. Henslee v. West Kentucky 


Coal Co., 241 Fed. 609, 154 CCA 367. 


45. Henslee v. West Kentucky 
Coal. Co:esupra. 


46. Act June 5, 1920 c 250 § 30 
subs M (USCA tit 46 § 953). 


47. Act June 5, 1920 ¢ 250 § 30 
subs D (USCA tit 46 § 922). 


48. The Oconee, 280 Fed. 927. 


[a] Actual notice.—A provision of 
the statute requiring the mortgagor 
to retain a certified copy of the mort- 
gage on board ‘‘to be exhibited by the 
master to any person having business 
with the vessel which may give rise 
to a maritime lien,” and requiring the 
master of the vessel ‘“‘upon the re- 
quest of any such person” to exhibit, 
with the documents of the vessel, a 
copy of the mortgage to such person, 
does not impose on the mortgagee the 
duty and obligation of seeing that 
the master notifies every person fur- 
nishing supplies to a vessel in a for- 
eign port of the existence of the 
Vesey, The Oconee, 280 Fed. 927, 


49. The Moshulu, 298 Fed. 348. 


[a] United States held entitled to 
preferred mortgage on a vessel sold 
under order of court on a libel in rem 
for wages of seamen. The Moshulu, 
298 Fed. 348. 


50. Act June 5, 1920 c 
subs M (USCA tit 46 § 953). 


51. The New York, 288 Fed. 83. 


52. The Henry W. Breyer, 17 F. 
(2d) 4238. 


ta] Thus, where a ship, after re- 
celying a cargo on board, issuing bills 
of lading, and receiving prepayment 
of freight, fails to sail, the claims of 
the shipper in tort, for breach of the 
carrier's duty, are ‘preferred mari- 
time liens’ against the ship, under 
the act, and therefore take precedence 
of a preferred mortgage. The Henry 
W. Breyer, 17 F. (2d) 423. 


53. Act June 5, 1920 c 250 § 30 
subs M (b) (USCA tit 46 § 953 (b). 


54. The Henry W. Breyer, 17 F. 
(2d) 423. % 


250 § 30 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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A mortgagee’s interest as a preferred mortgagee to a 
subsequent claim may be terminated by a surrender 
of the documents of the vessel, with the mortgagee’s 
consent, with the approval of the shipping board.5® 


The lex fori governs in determining the priority © 


of such a mortgage in respect of other claims or 
hens.°& 


[$ 131] b. As between Mortgages. In accordance 
with general rules,®* séparate mortgages on a ves- 
sel are entitled to priority according to their re- 
spective dates of record,®* unless special equities 
exist by virtue of which a subsequent mortgage be- 
comes entitled to priority,®® as where the holder of 
the mortgage subsequent in date acquires it by as- 
signment through a bona fide purchaser for value 
without notice.°° Under an act of congress? which 
provides that no mortgage shall be valid unless re- 
corded in the manner and place required by the 
statute,°? the recording of a mortgage gives it a 
preference over a subsequent mortgage,** irrespec- 
tive of any formalities required by a state statute 
to give effect to chattel mortgages.*4 But it has 
been held that, where a subsequent recorded mortga- 
gee has, at the time, notice of a prior unrecorded 
mortgage, his mortgage is postponed to the unrecord- 
ed mortgage.®> 


[§ 132] 8. Rights and Liabilities of Mortgagor 


55. The Smith & Terry No. 3, 16 
By.) (20) 623, 


[a] Letter of shipping board re- 
questing the mortgagor to submit pa- 
pers for transfer of a vessel for ap- 
proval does not constitute a surren- | 39 
der of the document with the mort- 
gagee’s consent, so as to subject its Cole 
preferred mortgage to a subsequent CCA’ 78] 
claim. The Smith & Terry No. 3, 16 5 
EY €2d)' 613. [a] In 


[b] Shipping board’s receipt of re- 
newal notes, indorsed by a transferee 
of the purchaser, does not constitute 
a consent to a transfer of the docu- 
ments so as to subject a preferred 
mortgage to a subsequent lien for]. 
towage. The Smith & Terry No. 3,] infra § 1 
16.5. (2d); 613. 59. 

56. The Colorado, [1923] P. 102. Raq 


[a] Thus (1) a foreign mortgagee 
under a foreign mortgage, who has 


supra. 


books. 


advances.—(1) 
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right to proceed against the ship in 69. 
rem for the debt of her owner at the 
time of her arrest. 


ae See Chattel Mortgages §§ 391- 


58. Baumgartner 
49 Fed. 587 [aff 59 Fed. 182, 8 


England, 
Shipping Act (1854) § 69, mortgagees ae 
are entitled to priority according to 
their date of entry 
The Royal Arch, Swab. 269, 
166 Reprint 1131. 


Effect ve recordation in general see 72. 


The Kate O’Neil, 65 Fed. 11. 73. 


Mortgages to secure future 74, 
When a vessel 
been mortgaged successively to two 
to secure future advances 
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and Mortgagee*’—a, In General. As in the case 
of chattel mortgages in general,®7 in some jurisdic- 
tions, after the mortgage takes effect, the mortgagee 
of the vessel becomes the owner of the legal title 
to the vessel, subject to be defeated by the perform- 
ance of the condition.®* On default in the payment 
of the debt secured, the mortgagee’s title becomes 
absolute as against the mortgagor,®® and his right 
of possession perfect ;*° and the mortgagor has only 
an equity of redemption.7: In such jurisdictions, if 
the mortgagor still retains his right of redemption, 
he may maintain an action for an injury to the ves- 
sel,“* notwithstanding she is in the possession of 
the mortgagee who receives her earnings;7* -but 
the mortgagee, by virtue of his title, has, as between 
himself and the mortgagor, the right to receive and 
recover damages resulting from a collision to the 
mortgaged vessel,’* although the mortgagor held the 
right to redeem at the time the collision occurred ;75 
and this rule is particularly applicable where the 
mortgagee’s title has become absolute by foreclo- 
sures 


As lien. In other jurisdictions, however, the legal 
title remains in the mortgagor,’7 and the mortgagee 
does not become the owner of the vessel, but the 
mortgage is regarded as constituting a security only, 
and as merely creating a lien on the vessel,’® sub- 
ject to existing rights of third persons of which the 


/ 


Kimball v. Farmers’, etc., Nat. 
Bank, 138 N. Y. 50), 34 NE 337, 20 
LRA 497; Judson v. Easton, 58 N. Y. 
664 mem [aff 1°Thomps. & C. 598]; 
Halstead v. Swartz, 1 Thomps. & C. 
(N. Y.) 559, 46 HowPr 289. 


70. Judson v. Easton, 58 N. Y 
v. The -W._ B-| 664 mem [aff.1.Thomps. & C. 598]. 


Delivery or possession as element 
of mortgage see supra §§ 127, 128. 
North River Coal, etc., Co. v- 
McWilliams, 37 H...(2d) 22 [aff 32, 
F. (2d) 355] (New York). 


pmederay oe generally see infra § 


The Colorado, 


by Merchant 


in the register 


Wilson v.’ Knapp, 42 N. Y. 
Super. 25° [aff 70 N. Y. 596]. 


Wilson v. Knapp, supra. 


Donnelly. G. G.., Deering Cor, 
115 Me. 32, 97 A130. 


75. Donnell v. G. G. Deering Co., 


has 


such rights under the mortgage as 
would in English law rank on a ques- 
tion of priorities as a maritime lien 
or as an English mortgage, and who 
has obtained judgment thereon in the 
admiralty court, will be preferred to 
a necessaries man, notwithstanding 
that by the lex loci contractus his 
claim would have been postponed to 
that of a necessaries man; in such a 
case whatever relates to the remedy 
to be enforced depends on the lex 
fori. The Colorado, [1923] P. 102. (2) 
In this case certain ship repairers 
obtained judgment in the admiralty 
court against a French ship for nec- 
essaries; subsequently mortgagees 
under a French mortgage also obtain- 
ed judgment against the ship, and 
on the evidence it appeared that by 
French law the claim of the mort- 
gagees would be postponed to that 
of the necessaries men. It was held 
that the right of the mortgagees un- 
der French law, being equivalent to 
that of a holder of a maritime lien 
in English law, that is, the right to 
follow the res into whosesoever 
hands it might come, gave them pri- 
ority in an English court over the 
claims of the necessaries men, who 
had no possessory lien, but only the 


persons, 
and credits, advances in excess of the 
mortgage security, made by the first 
mortgagee after learning of the sec- 
ond mortgage, are subordinate to the 
equity of the second mortgagee. The 
Kate O’Neil, 65 Fed. 111." (2) This is 
so in England notwithstanding Mer- 


chant Shipping Act (1854) § 69. The 
Benwell Tower, 8 Aspin. 13. 
60. Baumgartner v. The W. B. 


Cole, 49 Fed. 587 [aff 59 Fed. 182, 8 
CCA 78]. 

Cle eActrediulyn 29 2S b0MsE Se Staats: 
440]. 

62. See infra §§ 143-145. 

63. White’s Bank v. Smith, 7 Wall. 
(U. S.) 646,19 L. ed. 211. 

64, White’s Bank v. Smith, supra. 

65. The John T. Moore, 13 F. Cas. 
No. 7,430, 3 Woods 61. 


66. Isiability of mortgagee for 
wages of seamen see Seamen § 434. 


67. See Chattel Mortgages § 1. 


68. North River Coal, etc., Co. v. 
McWilliams, 37 F. (2d) 22 [aff 32 F. 
(2a) 355] (New York); Donnell v. G. 
G. Deering Co., 115 Me. 32, 97 A 130. 


supra. 


76. Donnell v. G. G. Deering Co., 
supra. 


Persons entitled to sue for collision 
in general see Collision § 258. 


77. Thompson v. Nugent, 4 New- 
foundl. 510. 


78. Woods v. Klein, 223 Pa. 256, 
72 A 523. 

[a] In England (1) the effect of 
the English Merchant Shipping Act 
on the status of the mortgagee of a 
ship has been stated as follows: It 
first declares that the mortgagee is 
not the owner; then that the mort- 
gagor has not ceased to be the own- 
er; then that the mortgagor shall be 
the owner, save so far as may be 
necessary for making the ship an 
available security for the mortgage 
debt. Collins v. Lamport, 34 L. J. Ch. 
USN SHS (2) “Formerly, by reason 
of the earlier statutes, the mort- 
gagee, the moment a mortgage was 
made and registered, became, in the 
eye of the law, the owner of the prop- 
erty; and the result was that the law 
was in the habit of regarding the 
mortgagor as standing in the capac- 
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mortgagee had notice.7? The mortgagee has a ben- 
eficial interest in the vessel which may be attached 
by his ereditors;8® and, where the mortgagor and 
others interested are parties, the equity may be fore- 
closed, and the debt or interest subjected to the at- 
taching creditor’s claim.*? 


Liability of titular owner. One in whose name 
title to a vessel stands, but who is not in possession 
of the vessel and does not control it, who executes 
a mortgage on it for the real owner and for the ben- 
efit of the vessel, merely because the title stands in 
his name, without any covenant personally to pay 
the mortgage debt, is not lable for the debt to the 
mortgagee. ®? 


The assignee of a mortgage of a vessel takes it 
with all the rights and powers which were possessed 
by the mortgagee;** and no equities existing between 
several mortgagors will deprive the assignee of any 
of the usual remedies for the enforcement of the 
security.°4 


Withdrawal of trust fund. A mortgagor’s right 
under a trust mortgage covering vessels under con- 
struction to withdraw collateral from a sinking fund 


ity of quasi-agent to the mortgagee, 
and the mortgagee frequently found 
himself bound, either by the con- 
tracts of the mortgagor, or at all 
events by the necessary expenditure 
and outgoings of the vessel. That 
was a very serious injury and incon- 
venience to the mortgagees, and it in- 
terposed considerable difficulty in the ; 
way of mortgagors getting money up- | _ 80. Lyon v. 
on this species of security.” Collins 544, 

v. Lamport, supra. 


{b] In Newfoundland (1) ‘by the 
express words of the several stat- 
utes relating to shipping, the mort- 81. 
gagee does not become, nor does the] 544. 
mortgagor cease to be, the owner of 82 
the vessel.’”’ Thompson vy. Nugent, 4 . 
Newfoundl. 506, 510. (2) “A British 
ship therefore forms an exception to 
the rule that the whole legal estate 83. 
or interest in all property mortgaged | Mich. 224. 
vests in the mortgagee.” Thompson 
v. Nugent, supra. 


performing 
the mortgagee 


with 
rights. 


interfere 
tractual 


Dee. 445, 
450. 


Mortgagee not owner within rule | 429: 
requiring communication with owner 
for bottomry bond by master see in- 


fra ‘§° 471. 
¢ 84. Dalrymple 
aerate Lord Strathcona, [1925] ] Mich. 224. 
. 143. 


85. Hudson 


[a] Charter party; question not 
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able, for financial reasons, of further 89. 


therefore the arrest of the vessel by 
had not 
and the sale of the vessel would not 
the charterers’ 

The Lord Strath- 
cona, [1925]) P. 143: 


Johnson, 


Attachment of interest of chattel 
eS senced in general see Attachment 


Lyon v. Johnson, 3 Dana (Ky.) 


Jenkins v. Wheeler, 


3 Keyes 659, 4 Transcr. A. 91. 


Dalrymple yy. Sheehan, 


Assignment of chattel mortgages in [a] 
general see Chattel Mortgages §8§ 413-— 


Rights acquired by assignee in 
general see Chattel Mortgages § 419. 
v. Sheehan, 20 


Nav. ion 
Trust Co., 99 Misc. 54, 163 NYS 473. 


[§§ 132-133 


to pay for new vessels or for permanent improve- 


ments to vessels does not give him authority to with- 
draw bonds to apply on the cost of a vessel mort- 
gaged ‘after it was completed and paid for.** 


Discharge or release. General rules*® apply as to 
the discharge or release of the mortgagee.*‘ 


[§ 133] b. As Dependent on Possession in Gen- 
eral.sS So long as the mortgagee of the ship does 
not take possession, even after default, the mort- 
gagor, as the registered owner of the ship, retains all 
the rights and privileges of ownership,*® and all 
transactions and contracts entered into by him are 
valid and binding so long as they do not impair the 
security of the mortgagee.°° Within such hmitation 
the mortgagor in possession may execute a charter 
party of the vessel,?+ and, in the absence of any Im- 
pairment of the Security, the mortgagee may be 
restrained from interfering with the due execution 
of the charter party.°? The mortgagor in possession 
may also make any change, addition, or repairs on the 
vessel necessary and convenient for her preserva- 
tion and use as a ship;°* and, in such a ease, old 
material, displaced by new, may be disposed of by 
the mortgagor as his property, unaffected by the 


Kimball v. Farmers’, etc., Nat. 


the charter party, and} Bank, 138 N. Y. 500, 34° NE 337, 20 
LRA 497; Keith v. Burrows, 2 App. 
interfered,| Cas. 636; Law Guarantee, etc., Soc. 


v. Russian Bank, [1905] 1 K. B. 815; 
The Innisfallen, L. R. 1 A. & HB. 72; 
Collins vi Lamport, 11) Juri iN. Si ds 
The Jane, 23. i) Rep N.S.) 79s 


3 Dana (Ky.) oes Vv. McDonald? 227 i. Cs dure 


con- 


90. Merchants’ Banking Co. v. The 
Afton, 134 Fed. 727, 67 CCA 618; Eu- 
reka Min., ete., Co. v. Lewiston Nav. 
Con i2eidar 472: eS a 49; The Innis- 
fallen, EES yA: 72; The Heath- 
er Bell, 11901] “= ‘272; Collins v. 
2° ABD: Lamport, Huns Nese 
Collins v. ‘Lamport, 4 De G. J. 
& S. 500, 69 EngCh 500, 46 Reprint 
20 pee The Heather Bell, ELIOT AES 


Charter party impairing se- 
curity.—Where mortgagors in pos- 
session of a ship agree by charter 
party that the ship should carry a 
cargo of coal to a port of a belligerent 
country, and the voyage entailed 
great risk of capture, and the ship 
was not insured against it, the char- 
ter party was not binding on the 


Cos Ve Unio mortgagees since it impaired their 


3 v security. Law Guarantee, ete, So- 
necessary to decision.—Where a A ?, 
steamship, while under charter for a| 86. See Chattel Mortgages sg 440-| ¢i¢ty Vv. Russian Bank, [1905] 1 K. B. 
period of years, was mortgaged to | 485. 
plaintiffs, who had notice of the ex- 87. See cases infra this note. [b] Charter party held not to im- 
istence of the charter, and the ship- pair mortgage.—The Heather Bell, 
owners made default in the mortgage [a] Duty of registrar to enter dis- | [1901] P. 279. 


payments, and the mortgagees in an 
action in rem obtained judgment pro- 
nouncing for the validity of their 
mortgage, and ordering the appraise- 
ment and sale of the vessel, and the 
charterers, whose charter was still 
running, thereon intervened, and the 
sale of the ship was stayed pending 
the trial of their counterclaim, by 
which they sought a declaration that 
the charter party was binding on the 
mortgagee,a and that he could only 
exercise his mortgage rights subject 
to the charter party, it was unneces- 
sary to determine whether a mort- 
gagee was bound by a prior charter 
party of which he had notice, because 
the mortgagors, if allowed to retain 
possession of the ship, were incap- 


charge.—(1) On production of a mort- 
gage of a vessel with a receipt for 
the mortgage money indorsed, the 
registrar’s duty is to enter the dis- 
charge of the mortgage on the regis- 
ter. Holderness v. Lamport, 29 Beay. 
129, Reprint 576. (2) But there is no 
provision in the merchant shipping 
acts which authorizes the registrar 
to erase entries of mortgages, and 
where they have been duly discharg- 
ed, an entry to that effect may be 
made under such act. Chasteauneuf 
v. Capeyron, 7 App. Cas. 127. 


88. Liability for supplies, repairs, 
and services see infra’§ 137. 


Srigede® to earnings see infra §§ 135, 


Authority to execute charter party 
in general see infra §§ 150-152. 


92. The Innisfallen, L. R. 1 A. & 
E. 72; De Mattos v. Gibson, 4 De G. 
& J. 276, 61 EngCh 218, 45 Sopra 
10, Collins v. Lamport, ‘ JUNG Se 


_{a] If vessel is arrested in an ac- 
tion by the mortgagee, the court will 
release her on the application of the 


charterer, unless such injury is 
shown by the mortgagee. The Fan- 
chon, 5 P. D. 173; The Blanche, 6 
Aspin. 272; The Maxima, 4 Aspin. 91. 

93. The- Canada, 7 Fed.. 248, 7 
Sawy. 180. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 133-135] 


mortgagee ;°* but if it is not disposed of, and is 
left on the vessel and passes into the possession of 
the mortgagee with the vessel, and is capable of 
being used in its ordinary navigation, it is within 
the operation of the mortgage and belongs to the 
mortgagee.°® But an unqualified sale by the mort- 
gagor, not merely of his interest in the equity of 
redemption, but of the entire vessel for his own 
benefit, constitutes a wrongful convérsion for which 
trover will lie by the mortgagee.®® 


Of mortgagee.°’ The mortgagee on taking pos- 
session becomes the owner,’ and it is his duty to 
put the vessel, so far as may be, to some profitable 
use;°° and on the other hand he may intervene and 
contest claims affecting his lien on the vessel. The 
mortgagee is not personally liable for a contract 
made by the mortgagor, who .is in possession operat- 
ing the vessel,? even though the vessel is registered 
in the name of the mortgagee,* and the money re- 
ceived from the contract has been paid to it in ae- 
cordance with the terms of the mortgage,* and even 
though such money is procured by false representa- 
tions, of which the mortgagee had no notice.®> Where 
the mortgagor, in possession, enters into a contract 
or transaction, which impairs the security of the 
mortgagee, the latter may exercise the powers given 
to him by the mortgage,® and is entitled to take pos- 
session of the vessel.? 


[§ 1384] c. Right to Possession.6 As in the case 
of chattel mortgages in general,® a mortgagee of a 
vessel, where the mortgage is of the entire vessel, 
may take exclusive possession thereof.t® If actual 
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possession cannot be taken he may take constructive 
possession by any acts on his behalf which show an 
intention to assume the rights of ownership;1! as 
where the mortgage is of shares only, in the vessel, 
he cannot take possession so as to prevent the owner 
from taking possession of part.12 A second mort- 
gagee has no right to take actual possession of the 
vessel,1* and therefore cannot, by his own act, give 
himself that which is equivalent to possession ;1* but 
as between himself and the mortgagor his equitable 
right is the same as the legal right of the first mort- 
gagee.‘° Where the mortgagor, in possession of 
the vessel, does some act which impairs the mortga- 
gee’s security, the mortgagee is entitled to take pos- 
session of the vessel,t® even though no installment 
has yet become due under the mortgage.17 


Vessel under construction. Where the mortgage 
is of a vessel under construction, on the insolvency 
of the building contractor, the mortgagee is entitled 
to possession of the vessel,1® and, in the discretion 
of the court, may be entitled to a lease of the equip- 
ment, and the yard where the vessel is being built, 
for the purpose of completing it;!® but he is not 
entitled to material or equipment intended to be used 
in the construction of the vessel, but not yet used 
or installed.*° 


[§ 135] d. Right to HEarnings—(1) In General. 
In accordance with the above rules,”1 if the mortga- 
gee does not take possession of the vessel, he is not 
entitled to her earnings which accrue while the mort- 
gagor is in possession and control;?? but if he takes 
possession, sufficient to terminate the mortgagor’s 


allows the vessel to become subject 
to liens for necessaries which he is 


94, The Canada, supra. * 6 See cases infra this note. 
95. The Canada, supra. [a] Fae England apore enn 
gagor does some act which prejudices 
Ade Ashmead v. Kellogg, 23 Conn. or injures the security of the mort- 
70. gagee, the declaration in 17 & 18 
Conversion by: Vict. ¢ 104588r 70, eit that eee mort- 
i los gagor is to be deemed the owner, 
ee Maree ea aees Sgiease a0 ceases to have any binding effect 
2 , against the mortgagee, and he may 
Mortgagor in general see Chattel| gxercise the powers given to him by 


Mortgages § 283. 


97. Possession by mortgagee in 
general see Chattel Mortgages §§ 
247-259. 

98. Keith v. Burrows, 2 App. Cas. 
636. 

99. Clark v. Story, 208 Mass. 36, 
94 NE 295. 


1. The Hendrik Hudson, 11 F. Cas. 


No. 6,358; Thomas v. Jamesson, 23 
TI CaseeNosels.900, 1 Cranch (Cs 1C, 
Nile 


2. Calumet, etc., Min. Co. v. Equi- 
Trust Co., 275 Fed. 552. 


3. Calumet, etc., Min. Co. v. Equi- 
Trust Co., supra. 


4. Calumet, etc., Min. Co. v. Equi- 
Trust Co., supra. 


5. Calumet, etc., Min. Co. v. Equi- 


table Trust Co., supra. 
[a] Complaint for money received 
by a mortgagee of a ship, the pro- 


ceeds of a contract obtained from 
plaintiff by false representations of 
those operating the ship, was held 
insufficient to allege notice to the 
trustee who held title for the mort- 
gagee, or to the mortgagee, of the 
false representations, so that the 
mortgagee was not liable for the re- 
turn of the money. Calumet, etc., 
Min. Go. v. Equitable Trust Co., 275 
Fed, 552. 


[58 C. J.—7] 


the mortgage. Law Guarantee, etc., 
Soc.) ve Russian Bank, [1905] Ke B- 
815; The Celtic King, [1894] P. 175; 
Collins v. Lamport, 11 Jur. N. S. 1. 


7. See infra § 134. 


8. Possession as element of mort- 
gage contract see supra §§ 127, 128. 


9. See Chattel Mortgages §§ 247-— 
259, 277-280. 


10. Cato v. Irving, 5 De G. & Sm. 
210, 64 Reprint 1084. 


11. The Benwell Tower, 8 Aspin. 
13; Rusden v. Pope, L. R. 3 Exch. 269. 


[a] Possession held sufficient 
where , the mortgagee of certain 
shares in a ship joined with the oth- 
er owners in appointing a new ship’s 
husband, and so effectually interfered 
by asserting his rights as owner. 
Benyon vy. Godden, 3 Ex. D. 263. 


12. Cato v. Irving, 5 De G. & Sm. 
210, 64 Reprint 1084. 

13. Liverpool Mar. Credit Co. v. 
Wilson, L. R. 7 Ch. 507. 

14. Liverpool Mar. Credit Co. v. 
Wilson, supra. 

15. Liverpool Mar. 
Wilson, supra. 


Credit Co. v. 


16. The Manor, [1907] P. 339. 
17. The Manor, supra. 
[a] Thus, where the mortgagor 


unable to discharge, he impairs the 
security of the mortgagee, and the 
latter is thereupon entitled to take 
possession of the ship, notwithstand- 
ing no installment has yet become 
due under the mortgage. The Manor, 
[1907] PB. 339. 


18. Three Rivers Shipyards, Ltd. 
v. La Societe Naphtes Transports, 32 
Que. K. B. 506, 68 DomLR 668. 


Possession and completion of work 
by owner under construction contract 
in general see Building and Construc- 
tion Contracts §§ 151-153. 


19. Three Rivers Shipyards, Ltd. 
v. La Societe Naphtes Transports, 32 
Que. K. B. 506, 68 DomLR 668. 


Completion of work by owner under 
construction contract in general see 
Building and Construction Contracts 
§§ 151-153. 


20. Three Rivers Shipyards, Ltd. 
v. La Societe Naphtes Transports, su- 
pra. 

21. See supra §§ 132-134. 


22. U. S.—The Wexford, 7 Fed. 
674; Philips v. Ledley, 19 F. Cas. No. 
11,096, 1 Wash, 226; Layne, etc., Corp. 
v. U.S. Shipping Bd. Emergency Fleet 
Corpses CZ) aoe 


Mass.—Milton vy. Mosher, 
244, 


N. Y.—Kimball v. Farmers’, etce., 
Nat. Bank, 138 N. Y. 500, 34 NE 337, 
20 LRA 497. 


Wis.—Tenney v. 
Wis. 152. 


Eng.—Keith v. Burrows, 
Cas. 636; The Benwell Tower, 8 As- 
Dine wes | Wallis. Palmieri G.n isomer 
S. 340, 97 ECL 340, 141 Reprint 847; 


7 Mete. 


State Bank, 20 


2 App. 


98 [58 C.J.] 


possession and control of the vessel, and to assume 
the rights of ownership in himself,?* he takes the 
right to all earnings then aceruing,** and this right 
cannot be defeated or curtailed by an assignment of 
the freight by the shipowner;?°> and a person, who 
is not even an assignee, but has a personal claim 
against the captain and ship’s husband, cannot claim 
a right ‘to the freight as against the mortgagee.” 
The mortgagee, in possession, however, is not enti- 
tled to earnings which have been received by the 
mortgagor, although for the voyage then current ;*? 
and it has been held that he is not entitled to freight 
previously earned, and due and payable, but unpaid 
at the time of his taking possession.*® 
mortgage is of shares in the vessel, in which case the 
mortgagee is not entitled to actual possession,?® if 
he gives notice of his mortgage and requires pay- 
ment to himself of his share of the earnings, he is 
entitled to receive only his share of the freight which 


accrues after such notice,®° 


Gardner v. Cazenove, 1 H. & N. 423, 
156° Reprint 1267; Belfast Harbour 
Comrs. v. Lawther, 17 Ir. Ch. 54. 


Ont.—Merchants’ Bank v. Graham, 
27 Grant Ch. 524. 


[a] Rights of parties.—A mortga- 
gee of a ship does not, ordinarily 
speaking, obtain by the mortgage 


alone a transfer, by way of contract 
or assignment, of the right to freight. 
The mortgagor remains dominus of 
the ship, with regard to everything 
relating to its employment or non- 
employment, or to any rate of freight 
to be earned by its employment, un- 
til the mortgagee takes possession. 
‘Keith v. Burrows, 2 App. Cas. 636. 


23. The Wexford, 7 Fed. 674; Cato 
v. Irving, 5 De G. & Sm. 211, 64 Re- 
print 1084. And see cases infra note 
24, 


24. Merchants’ Banking Co. v. The 
Aiton, od Med.s (at. Olene CAN OLSs 
Kimball v. Farmers’, ete., Nat. Bank, 
138 N. Y. 500, 34 NE 337, 20 LRA 497; 
Shillito ww. Biggart, [19037 1° K: i 
683; Keith v. Burrows, 2 App. Cas. 
636" laite2sCs Pe Di T6se (rey ri) Cab. 
DD. 722) 1; Brown ve Tanner, Li. R.v3 
Ch. 597; Banner v. Berridge, 18 Ch. D. 
254; Wilson v. Wilson, L. R. 14 Eq. 
32; The Benwell Tower, 8 Aspin. 13; 
Tanner v. Phillips, 1 Aspin. 448; Ca- 
to v. Irving, 5 De G. & Sm. 210, 64 
Reprint 1084; Gibson v. Ingo, 6 Tiare 
112, 31 EngCh 112, 67 Reprint 1103; 
Rusden v. Pope, L. R. 3 Exch.’ 269; 
Dean v. McGhie, 4 Bing. 45, 13 HCL 
392, 130: Reprint 685, 2 C. & P. 38%, 
12 ECL 632; Kerswell v. Bishop, 2 
Cromp, & J. 529. 


[a] It is by virtue of his owner- 
ship, while in possession, and not by 
virtue of any antecedent contract or 
right, that he is entitled to receive 
the freight, which, by contract or 
otherwise, is lawfully payable. Keith 
v. Burrows, 2. App. Cas. 636. 


[b] Mortgagee who takes posses- 
sion before the conclusion of a voy- 
age (1) is entitled to the freight then 
accruing. Beynon v. Godden, 3 Ex. 


D. 263. (2) A mortgagee who takes 
possession before the cargo is de- 
livered comes within the rule. Cato 


v. Irving, 5 De G. & Sm. 210, 64 Re- 
print 1084. 


[ec] Mortgagor as ship’s husband. 
—When the entire ship is mortgaged, 
in order to defeat the right of the 
mortgagor to receive the freight, the 
mortgagee must take possession of 
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sect aside.®® 


Where the 


Services.°® 


[§ 136] (2) Duty To Account.** 
gagee has been in possession and control of a mort- 
gaged vessel, he is chargeable with the net amounts. 
which he has received as her earnings,?? or which, 
by the exercise of due diligence, he ought to have 
received.?? As against the amount of such earnings 
he is entitled to be credited with compensation for 
services rendered in producing successful voyages 
and earnings,*# 
foreclosed the mortgage, which foreclosure has been 
But he is not entitled to credit for ex- 
penditures made, which do not constitute a part of 
the mortgage debt,®® or which were not authorized 
by the mortgage.*? 


[§ 137] e. Liability for Supplies, Repairs, and 
It is well settled that ordinarily, where 
the mortgagee of a vessel does not have her in his 
possession or control, liability for supplies and re- 
pairs furnished on the order or at the request of the 


[§§ 135-137 


Where a mort- 


notwithstanding he fraudulently 


master or mortgagor is on the mortgagor,®® and the 


her before the completion of the voy- 
age; but where the mortgagor of 
certain shares is ship’s husband, if 
the mortgagees join with the owners 
of the other shares in the appoint- 
ment of a new ship’s husband before 
the completion of the voyage, the 
mortgagor loses all right as ship’s 
husband to receive the freight. Bey- 
non v. Godden, 3 Ex. D. 263, 4 Aspin. 
LOWS) i exch. 1303 9 ieee Ren: 
N. S. 82, 26 Wkly. Rep. 672. 


{[d] Priority over other lienhold- 
ers.—A claimant for necessaries has 
no equity to precede the mortgagee. 
The Two Ellens, L. R. Pan Cs a Lol, 
Saloons PiCaNe Si.398) Li Reprint 


25. Merchants’ Banking Co. vy. The 
Afton, 134 Fed. 727, 67 CCA 618; Liv- 
erpool Mar. Credit Co. v. Wilson, L. R. 


T'*Ch.- 507 Brown vw. Manners laa, 
3 Ch. 597; Wilson v. Wilson, L. R. 
14 Eq. 32; Tanner v. Phillips, 10 As- 


pin. 448; Japp v, Campbell, 57 L. J. Q. 


[a] Owner can transfer no better 
title than he has at the time, and, if 
the mortgagee takes possession be- 
fore the freight is paid, the owner 
has no title to it, his defeasible title 
having been divested. Merchants’ 
Banking Co. v. The Afton, 134 Fed. 
727, 67 CCA 618; Dobbyn v. Comer- 
ford, w0) Ine Chwcis 


Assignment of freight in general 
see infra § 858. 


26. Japp v. Campbell, 57 L. J. Q. 
13% 7). 
27. Layne, “etes” Corp. v. “US: 


Shipping Bd. HKmergency Fleet Corp., 
27 F..(2d) 39; Merchants’ Banking 
Co.-.v. The Afton, 134 Fed. 727, 67 
CCA. 618; Wilson v. Wilson, L. R. 
14 Eq. 32; Cato v. Irving, 5 De G. 
& Sm. 210, 64 Reprint 1084. 


[a] TIllustration.—W here the 
United States shipping board emer- 
gency fleet corporation as mortgagee 
of a vessel in possession of its equi- 
table owner who has already collected 
the freight, seizes the vessel and col- 
lects a second freight charge from 
the consignee, it is not entitled to re- 
tain it. \iGayne, iete Corp, v.10. Se 
Shipping Bd. Emergency Fleet Corp., 


2 Be (2a eso 

28. Shillito v. Biggart, [1903] 1 
Ke Ba 683) 

29. See supra § 134. 


30. Cato v. Irving, 5 De G. & Sm. 
211, 64 Reprint 1084; Essart v. Whin- 
ney, 9 Aspin. 363. 


fa] Thus, where the mortgagee of 
certain shares in two ships, the prof- 
its of which were received by agents, 
who made periodical distributions, 
once a year in March, amongst the 
persons entitled, gave notice of the 
mortgage, he was entitled only to the 
freight earned and received by the 
agents after the notice, and before 
that date the mortgagor was entitled, 
as the fact that the agents only ac- 
counted to the persons entitled at 
stated periods made no difference. 
Essarts v. Whinney, 9 Asp. M. C. 363. 


31. Duty of chattel mortgagee to 
account for income, rents, and profits 
i cones see Chattel Mortgages § 


ae 


32. Clark v. Story, 208 Mass. 36, 
94 NE 295. 


33. Clark v. Story, supra.’ 
34 Clark v. Story, supra, 
35. Clark v. Story, supra. 
36. Clark v. Story, supra. 
37. Clark vy. Story, supra. 
[a] Thus a mortgagee will not be 


eredited with a deduction from such 
earnings for an amount paid to the 
captain as a percentage commission 
for wages, for running the vessel, 
where the captain and crew were to 
have for their pay four fifths of the 
value of the catch that should be 
made, and it does not appear on what 
sum the commission claimed was 
reckoned, cr that there was any 
agreement, or any custom, that such 
allowance should be given. Clark vy. 
Story, 208 Mass. 36, 94 NE 295. 


[b] Insurance premiums.—It is 
proper to refuse to set off against the 
earnings for which the mortgagees 
are liable, their demands for insur- 
ance premiums paid by them, some 
of which were for insurance on an- 
other vessel, and none of them con- 
stituting any part of the mortgage 
debt, or paid under any authority con- 
tained in the mortgage. Clark vy. 
Story, 208 Mass. 36, 94 NE 295. 


38. Liability for wages of seamen 
see Seamen § 434. 


39. Kimball vy. Farmers’, etc., Nat. 
Bank, 138 N. Y. 500, 34 NE 337, 20 
LRA 497. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 137] 


mortgagee is not liable therefor;*® and this rule ap- 
plies, although the mortgagee holds the legal title 
under a bill of sale absolute on its face,*! or is vest- 
ed with the property by the mortgage? and the ves- 
sel is registered or enrolled in his name,*? and al- 
though the mortgagee subsequently takes posses- 
The mortgagee, however, is liable for re- 
pairs, supplies or services furnished while he is in 
possession and control of the vessel,*® although his 
relation to the vessel was unknown to the creditor 
He is also liable* 
for repairs and supplies, even though not in posses- 


sion.*# 


at the time the demand arose.*® 


40. U. S.—McLellan y. Shinn, 15 
Wall. 105, 21 L..ed. 87; Davidson v. 
Baldwin, 79 Fed. 95, 24 CCA 453; 
Scull v. Raymond, 18 Fed. 547; Dodge 
v. Leary, 7 F. Cas. No. 3,952b; Fox v. 
Holts eCGas. No. 5,02, 4 Ben. 278: 
Macy v. De Wolf, 16 F. Cas. No. 8,933, 
3 Woodb. & M. 193; Philips v. Led- 
ive E.. Cas. No. 11,096, 1 Wash. C. 


Me.—Wood vy. Stockwell, 55 Me. 76; 


Cutler v. Thurlo, 20 Me. 213; Win- 

slow v. Tarbox, 18 Me. 132. 
Mass.—Flitner-Atwood Co. y. Fi- 

delity Trust Co., 249 Mass. 333, 144 


NE 218; 
len 118; 
Brooks v. 
AmD 313. 


N. H.—Lord v. Ferguson, 9 N. H. 
380. . 


N. Y.—Kimball v. Farmers’, etc., 
Nat. Bank, 138 N. Y. 500, 34 NE 337, 
20 LRA 497; Hesketh v. Stevens, 7 
Barb. 488; Weber v. Sampson, 13 N. 
Y. Super. 358; Birkbeck v. Tucker, 
2 N. Y. Super. 139; Ring v. Frank- 
fin, s2eN. (iY. Super: 9 Thorn, vy. Hicks, 


Blanchard v. Fearing, 4 Al- 
Howard v. Odell, 1 Allen 85; 
Bondsey, 17 Pick. 441, 28 


7 Cow. 697; Leonard v. Huntington, 
15 Johns. 298; McIntyre v. Scott, 8 
Johns. 159. 


Pa.—Duff v. Bayard, 4 Watts & S. 
240, 39 AmD 73. 


Ss. C.—Cordray v. Mordecai, 31 S. C. 
NBS: 


Eng.—Jackson vy. Vernon, 1 H. Bl. 
114, 126 Reprint 69; Baker v. Buckle, 
7 Moore C. P. 349, 17 HCL 515; Twen- 
tyman v. Hart, 1 Stark. 366, 2 ECL 
142, 171 Reprint 499. 


[a] Mortgagee is not liable for 
repairs made on the credit of the 
mortgagor alone, where the vessel is 
navigated for the exclusive benefit of 
the mortgagor and is under his en- 
tire control. Cordray v. Mordecai, 31 
SiG iw ols. 


[b] Mortgagee does not, merely by 
delivery of the documents, acquire 
such possession as to incur any liabil- 
ity for expenses. Fisher v. Willing, 
8 Sere. & R. (Pa.) 118: 

41. Davidson v. Baldwin, 79 Fed. 
95, 24 CCA 453; Howard v. Odell, 1 
Allen (Mass.) 85; Lord v. Ferguson, 
9 N. H. 380; Weber v. Sampson, 13 
N. Y. Super. 358; Baxter v. Wallace, 
1 Daly (N. Y.) 303, 24 HowPr 484. 
And see cases infra note 42. 

Evidence as to character of trans- 
action see supra § 124. 

42. Flitner-Atwood Co. v. Fidel- 
ity Trust Co., 249 Mass. 333, 144 NE 
218. 

. U. S—McLellan v. Shinn, 15 
Wall. 105, 21 L. ed. 87; Davidson v. 
Baldwin, 79 Fed. 95, 24 CCA 453. 

Me.—-Cutler v. Thurlo, 20 Me. 213. 


Mass.—Howard y. Odell, 1 Allen 85; 
Brooks v. Bondsey, 17 Pick, 441, 28 
AmD 313. 
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en H.—Lord v. Ferguson, 9 N. H. 


N. Y.—Weber v. Sampson, 13 N. Y. 
Super. 358; Baxter v. Wallace, 1 Daly 
303, 24 HowPr 484. 


Eng.—Myers v. Willis, 17 C. B. 77, 
84 ECL 77, 139 Reprint 996 [aff 18 
ieott 886, 86 ECL 886, 139 Reprint 


fa] In Connecticut it has been 
held that, if the mortgagee of a ves- 
sel appears from the register and pa- 
pers to be the absolute, unconditional 
owner of a vessel, he is bound by such 
evidence, and will be liable for the 
necessary disbursements in repairs 
and supplies procured by the master 
during the voyage, if the individuals 
so making the advances make them 
on the credit of such evidence. Starr 
v. Knox, 2 Conn. 215. 


Enrollment generally see supra §§ 
14-19. 


Registry generally see supra §§ 8- 
13. 


44, Birkbeck v. Tucker, 2. N. Y. 
BUpst: 139; El Argentino, [1909] P. 
36. 

{a] Rule applied to coal furnished 


on credit of owners. El Argentino, 


[1909] P. 236. 


45. Stalker v. The Henry Knee- 
lanai 22: Sie Cash INOmet3 28ic.7) nl ek er 
v. Buffington, 15 Mass. 477; Baxter v. 
Wallace, 1 Daly (N. Y.) 303; Miln v. 
Spinola, 6 Hill (N. Y.) 218 [aff 4 Hill 
177]; Champlin vy. Butler, 18 Johns. 
(N. Y.) 169; Fisher v. Willing, 8 Serg. 
& R. (Pa.)} 118; Havilland. v. Thom- 
son, 3 Macph. 313; Ex p. Howden, 2 
Mont. D. & De G. 574. 


[a] Sufficiency of possession.— 
The policy of the law being to re- 
gard the legal title to a. vessel as 
the controlling one, for the purpose of 
protecting all who give credit to her 
owners or have remedies against 
them, very slight acts of possession 
by the mortgagee will be considered 
as placing him in that position, and 
subjecting him to those liabilities; 
but to charge him personally there 
must be some unequivocal act of pos- 
session. Stalker v. The Henry Knee- 
land, 22 F. Cas. No. 13,282. 


[b] Joint possession.—Where the 
mortgagee does not take possession 
for the purpose of foreclosure, but 
joins with the mortgagors in a plan 
for their mutual or joint benefit, 
wherein an agent is appointed to op- 
erate the vessel, the mortgagee can- 
not be found to be operating the ves- 
sel on its sole account as mortgagee, 
as far as liability for supplies fur- 
nished the agent are concerned. Flit- 
ner-Atwood Co, v. Fidelity Trust Co., 
249 Mass. 333, 144 NE 218. 


[c] Mortgagee of ship at sea does 
not, merely by delivery of the docu- 
ments, acquire such a possession, as 
to be liable to the master for wages 
accruing after the date of the mort- 


[58 C.3.] 99. 


sion of the vessel, where he has adopted the risks 
and expenses of the voyage,*’ or has held himself 
out as the real owner of the vessel in such way as to 
lead persons to believe that the master or mortgagor 
was his agent authorized to make contracts concern- 
ing the vessel;+* or where the supplies are furnished, 
or the repairs made, at his request,*® or by the di- 
rection of someone authorized to contract on his be- 
half;°° but neither the master nor the mortgagor 
has implied authority to represent him in this re- 
spect, if he is not in possession of the vessel, and 
holds his title only as collateral security.°! 


gage. Fisher vy. Willing, 8 Serg. & 


RaiGea yl. 


ry Miln vy. Spinola, 6 Hill (N. Y.) 


47. Weston v. Wright, 24 N. Y. 
Super. 312; Delano v. Wright, 24 N. 
Y. Super. 298. 


{a] Thus a mortgagee who agrees 
with the mortgagor to be responsi- 
ble for a certain share of the expense 
of repairing the vessel, in considera- 
tion of an agreement. to permit him 
to share in the profits, is liable to 
the one making the repairs to the full 
amount thereof, although the mort- 
gagor fails to account for the profits 


or to apply them on the repairs. 
bheheds v. Wright, 24 N. Y. Super. 
48. Howard v. Odell, 1 Allen 
(Mass.) 85; Tucker y. Buffington, 15 
Mass. 477. 
49. Weber v. Sampson, 13 N. Y. 
Super. 358; Ring v. Franklin, 2 N. 


Y. Super. 9; Baxter v. Wallace, 1 
Daly (N. Y.) 308; Castle v. Duke, 5 
CG 4 P. 359, 24 ECL 605, 172 Reprint 


[a] As mortgagee or broker.—If 
a person who is mortgagee as well as 
broker of a ship gives directions for 
repairs to be done, the question for 
the jury will be, in an action by the 
tradesman against him, whether he 
gave the directions only in his char- 
acter of broker, or as a person havy- 
ing an interest in the vessel. Castle- 
VW. eDukiey. 5) (CSP 359 V2 BION G05, 
172 Reprint 1010. 


50. Davidson v. Baldwin, 79 Fed. 
95, 24 CCA 453; Flitner-Atwood Co. v. 
Fidelity Trust Co., 249 Mass. 333, 144 
NE 218; Howard v. Odell, 1 Allen 
(Mass.) 85; Ring v. Franklin, 2 N. Y. 
Super. 9; Baxter v. Wallace, 1 Daly 
CNE SY) “3103° 


[a] Evidence of authority.— 
Where in an action against a mort- 
gagee to recover for supplies fur- 
nished on the order of an agent op- 
erating the vessel under an agreement 
between the mortgagee and mortga- 
gors, the issue is the authority of the 
agent to bind the mortgagee, it is of 
no consequence what the mortgagee’s 
vice president said to the agent as 
to his personal responsibility when 
the contract was executed, but admis- 
sion of this evidence does not harm 
defendant. Flitner-Atwood Co. y. Fi- 
delity Trust Co., 249 Mass. 333, 144 
NE 218. 


51. Morgan v. Shinn, 15 Wall. (U. 
S.) 105, 21 L. ed. 87; Howard v. Odell, 
1 Allen (Mass.) 85. But see Williams 
vy. Allsup, 10 C. B. N. S. 417, 100 ECL 
417, 142 Reprint 514 (where the mort- 
gagee leaves the mortgagor in posses- 
sion of the vessel, and allows him to 
use her, the mortgagor has implied 
authority to order repairs to be made, 
and the shipwright is entitled to hold 
the vessel as against the mortgagee 
until his debt is paid). 


wm. EE. DretGar liviaAN 
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[§ 138] f. Effect of Sale lézASeizare of Vessel. 
The claims of a mortgagee against the vessel are ex- 
tinguished by a decree and sale of the vessel in a suit 
brought to enforce a superior claim or lien,°? al- 
though the mortgagee fails to appear or refuses to 
submit his claims and interests to the decision of the 
court or to be bound by its decree.°* 2 
after such sale exist only against the proceeds of the 
sale,°4 in the order of priority to which he is enti- 
tled;5> and this rule applies where the vessel is sold 
at the instance of attachment or execution creditors 
of the mortgagor,°® and his claim to the proceeds 1s 
not extinguished by the fact that he has become the 
purchaser of the vessel at a forced sale;°’ nor does 
the fact of such purchase preclude the mortgagee 
from recovering mortgage money due by the mort- 
Where a vessel owned by a club is pledged 
to one of the members, as security for a loan ad- 
vanced to pay the purchase money, and the treas- 
urer sells the vessel for more than enough to pay 


gagor.° 


52. The Hendrik Hudson, 11 F. 
Cas. INO: 653858. = 
53. The Hendrik Hudson, supra 


[declining to follow contrary decision 
in Schuchardt v. The Angelique, 21 F. 
Cas. No. 12,483a, and Thomas v. The 
Kosciusko, 23 F. Cas. No. 13,901]. 


{a] In England (1) under the Eng- 
lish Merchant Shipping Act, a vessel 
which has been mortgaged and the 
mortgage registered cannot be seized 
or brought to sale by any subsequent 
creditor of the mortgagor, without 
the consent of the mortgagee, or the 
order of a court of competent juris- 
diction (Dickinson y. Kitchen, 8 EK 
& B. 789, 92 ECL 789, 120 Reprint 293; 
Daigneault v. Brule, 22 Que. Super. 
20; In re Robert, 18 Que. Super. 101; 
Ross v. Smith, 23 L. C. Jur. 309; Kel- 
Iie Maye Aakehaoulliverah, Gk) TOR AGH Biivne, Ge). 
(2) although the vessel, at the time of 
the seizure, is in the actual possession 
of the mortgagor, and the term for 
the repayment of the mortgage debt 
has not yet elapsed (Ross v. Smith, 
supra). 


54.7 @MheAcme, 1) Heras. Now2s 7 
Bilateht. 366) [rev den Caste No.2) 2 
Ben. 386]; The Hendrik Hudson, 11 
Bo Cas. Nov 6,358: 


[a] Mere agreement for mortgage 
on vessel does not give such interest 
in the res as will entitle the party 
to claim proceeds of a sale of the ves- 
sel from the registry of a court of 
admiralty. The Favorite, 8 F. Cas. 
No. 4,699, 3 Sawy. 405. 


55. See supra § 130. 

56. Garritson v. His Creditors, 7 
Wa. 551. 

[a] Thus, where a bill of sale is 


taken on a vessel, to secure the pay- 
ment of a sum of money, and the ves- 
sel is afterward sold by the syndic of 
the creditors of the owner, who be- 
comes insolvent, the sale by the syn- 
dic changes to remedy, without af- 
fecting the right of the vendee who is 
still entitled to the proceeds. Garrit- 
son v. His Creditors, 7 La. 551. 


[b] In Quebec a mortgagee of a 
vessel has no right to oppose and can- 
not prevent a saie under execution by 
a judgment creditor, but such sale 
will not purge his mortgage, and will 
only convey to the purchaser the 
rights of the judgment debtor in the 
vessel, and the mortgagee will retain 
his rights under his mortgage against 
the vessel in the hands of the pur- 
chaser. D’Aoust v. McDonald, 22 L. 


sum received.°® 


His rights 


use.®? 


Coeur ao. 


57. The Syracuse, 23 F. Cas. No. 
13,716, 9 Ben. 348. 


58. Parkinson v. Higgins, 40 U. C. 
QQ Br COnt.) e2u42 
[a] Thus, where by reason of de- 


fault of the mortgagor, a mortgaged 
vessel is sold to satisfy a prior lien 
for seamen’s wages, and is purchased 
by the mortgagee insured by him, and 
lost by act of God, the fact of such 
purchase does not preclude the mort- 
gagee from recovering mortgage mon- 
ey due by the mortgagor, and the 
amount paid on the sale, less the 
amount of insurance received by the 
mortgagee and which he offers to de- 
duct. Parkinson v. Higgins, 40 U. C. 
QF Ba(@nt) e204. 


59. Loew v. Austin, 140 Pa. 41, 21 
A 240. 


fa] Defenses.—That the treasur- 
er, out of the money received by him 
on the sale, paid bills of the club and 
for supplies for the vessel is no de- 
fense, and the amount thereof cannot 
be allowed as a set-off against the 
claim of plaintiff. Loew v. Austin, 
140 Pa. 41, 21 A 240. 


60. Act June 5, 19210 ¢ 250) 8) 30 


subs! O° (b)e) USCA tit 46 ne25 7s§ 
961 (b). 
61. The Maberhex, 6 F. (2d) 415. 


Rights of innocent parties on 
seizure of vehicle or conveyance un- 
der Prohibition Act in general see In- 
toxicating Liquors § 363. 


62. See Chattel Mortgages §§ 486-— 
576. 
63. See cases infra this note. 


[a] Presence of vessel.—(1) Where 
there is a personal appearance of de- 
fendant, it is not necessary that the 
vessel should be present or under the 
control of the officer of the court to 
enable him to make a valid sale un- 
der an order issued in pursuance of 
the decree of foreclosure. Means v. 
Worthington, 22 Oh St. 622. a) 
Presence of property at foreclosure 
sale in general see Chattel Mortgages 
§§ 502, 510. 


[b] Pleading.—(1) An allegation 
in a libel that the trustee in ‘the 
mortgage “is a citizen of the United 
States” warrants the inference that 
he was such citizen at the time the 
mortgage was executed. The Egeria, 
294 Fed. 791. (2) It is immaterial 
that a libel failed to allege that the 


[§§ 138-139 


such debt, he must account to the pledgee for the 


Effect of seizure of vessel. Under the provision of 
the Ship Mortgage Act that the interest of the mort- 
gagee shall not be terminated by the forfeiture of 
the vessel for any violation of any law of the United 
States,°° the rights of a mortgagee are protected on 
seizure of the vessel for illegal transportation of lq- 
uor in violation of the Prohibition Act, unless he au- 
thorized, consented, or conspired to effect the illegal 


[§ 139] 9. Foreclosure and Sale. The rules govern- 
ing the case of chattel mortgages in general®? apply 
on questions relating to the foreclosure®® and sale®* 
of a chattel mortgage on a vessel, or a foreclosure by 
sale without judicial proceedings, under a power con- 
tained in the mortgage, on default in payment of the 
debt secured;** except to the extent that such fore- 
closure or sale is governed by special statutory pro- 


mortgage was indorsed upon the 
ship’s document, it being the duty of 
the collector of customs to make the 
indorsement, and the presumption be- 
ing, until the contrary is shown, that 
the collector duly performed his duty. 
The Egeria, 294 Fed. 791. 


[c] Recording notice of foreclo- 
sure.—Taber v. Hamlin, 97 Mass. 489, 
93 AmD 113. And see generally Chat- 
tel Mortgages § 533. 


Foreclosure of chattel mortgage in 
pewes see Chattel Mortgages §§ 486— 


64. See cases infra this note. 


[a] Sale by receiver; deficiency 
judgment.—The court may appoint a 
receiver pendente lite, and, on a show- 
ing after trial and order for judg- 
ment, but before entry of decree, that 
the vessel is deteriorating in value, 
and that large expense is being in- 
curred in maintenance and repairs, 
may order the receiver to sell, and 
after confirmation of such sale may 
enter a decree reciting the facts, 
awarding judgment for the amount of 
the debt and interest, requiring the 
receiver to pay the amount in his 
hands on such judgment to plaintiff 
and award execution for the balance. 
Toby v. Oregon Pae. R. Co., 98 Cal: 
490, 33 P 550. And see generally 
Chattel Mortgages § 564. 


_ Sale of chattel under foreclosure 
in general see Chattel Mortgages §§ 
508-518, 557-563. 


65. In re Robert, 18 Que. Super. 
101. And see cases infra this note._ 


[a] Sale after default as to in- 
stallment.—Under a mortgage to se- 
cure the payment of a sum in two in- 
stallments, by a deed containing a 
power to take possession of and sell 
the vessel “in case the amount of the 
loan and interest, or any part thereof, 
shall remain due and unpaid after the 
time named for the payment thereof,” 
the mortgagee may take possession of 
and sell her on failure to pay the first 


installment. Murray v. Erskine, 109 
Mass. 597. 
[b] Sale by first mortgagee with 


assent of second mortgagee.—W here 
the first mortgagee of a ship, with 
the sanction and authority of the sec- 
ond mortgagee, sells her and receives 
the proceeds, which exceed the 
amount due to him, he is accountable 
to the second mortgagee in the char- 
acter of trustee for the surplus. Tan- 
nee v. Heard, 23 Beav. 555, 53 Reprint 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 139-141] 


visions.°* Where such power is contained in the 
mortgage, the mortgagee may sell the vessel on a de- 
fault, in the payment of the debt secured,®* and such 
sale must be made in the manner specified, if any, in 
the mortgage.** Under such power the mortgagee 
may effect a sale in preference to employment of the 
vessel as proposed by other persons claiming interest 
in the vessel,°® and where an interdict to suspend the 
sale has been obtained by them, which has thrown 
a cloud on the mortgagee’s title, he is entitled to a 
eenee for a sale and an account as against such per- 
sons.‘ 


Waiver of irregularities.’.! Any irregularities in 
a mortgage sale of a ship are waived by the mortga- 
gor, where he confirms the sale and takes an option 
from the mortgagee, who has purchased at the sale, 
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[98-CxJ.] AGL 
tel mortgages in general,** on default in the payment 
of the mortgage debt, the mortgagor of a vessel has, 
in the absence of statute, only an equitable right of 
redemption therein;** and the usual rules apply as 
to the waiver or loss of his right to redeem,‘’* the 
amount required to be paid in order to redeem,‘® 
and as to the pleadings.*7 


[§ 141] H. Recording Conveyances’S—1. As be- 
tween Parties. As between the parties to the in- 
strument, a sale of a vessel is sufficient to pass title, 
although it is not recorded,*® unless there is a stat- 
utory provision to the contrary.8° A mortgage also, 
although not recorded, is good as between the par- 
ties,*? and against their assigns under bankrupt and 
insolvent systems, although not recorded until after 
their appointment.*? These rules apply to cases aris- 


to repurchase.7? 
[§ 140] 10. Redemption. 


[c] Sale by mortgagee held valid. 
—Clydesdale Bank, Ltd. v. Walker, 
PS2608S: Co a2. 


Foreclosure of chattel mortgage by 
sale without judicial proceeding in 
pouerat see Chattel Mortgages §§ 502- 


66. See statutory provisions; 
eases infra this note. 


{a] Under English Merchant Ship- 
ping Act (1854) cl 71, every recorded 
mortgagee shall have power absolute- 
ly to dispose of the ship, in respect 
of which he is registered as such, and 
to give effectual receipts for the pur- 
chase money; but, if there are more 
persons than one recorded as mortga- 
gees of the same ship, no second or 
subsequent mortgagee shall, except 
under the order of some court capa- 
ble of taking cognizance of such mat- 
ters, sell such ship, without the con- 
currence of every prior mortgagee. 
Kemp v. Smith, 23 L. C. Jur. 289, 290. 


Foreclosure of preferred mortgage 
see Ship Mortgage Act June 5, 1920 
e 250 § 30 subs J-N; USCA tit 46 88 
951-954. 


Sale by one of several mortgagees 
general see Chattel Mortgages § 


and 


in 
502 
67. Murray v. Erskine, 109 Mass. 
597; McLarty v. Middleton, 9 Wkly. 
+ Rep: 861 [aff 4 L. T. Rep. N.S. 852]. 


[a] Sale after tender of sum due 
on mortgage.—A mortgagee who Sells 
the ship when the amount due on the 
mortgage has been tendered to him 
is liable to pay the mortgagor the 
value of the ship beyond that sum. 
McLarty v. Middleton, 9 Wkly. Rep. 
861 [aff 4 lL. LT. Rep. N: 8: 852]. 


{b] Not conversion.—Where the 
mortgage deed authorizes the mort- 
gagee to take possession and Sell the 
vessel on failure to pay the mortgage 
debt, and the debt is not paid and the 
mortgagee takes possession and sells 
her, he is not liable for conversion, al- 
though on taking possession he makes 
no claim to take her under the mort- 
gage, but states that he takes her to 
prevent the owner from running her 
off, and although the sale is not in 
accordance with the terms of the 
mortgage deed. Murray v. Erskine, 
109 Mass. 597. 


68. Brouard v. Dumaresque, 3 
Moore P. C. 457, 13 Reprint 186. 


[a] Public or private.—Where the 
mortgagee has authority to sell only 
by public auction, a sale by private 
contract is unlawful. Brouard v. 
Dumaresque, 3 Moore P. C. 457, 13 Re- 
print 186. 


ing under the federal recording acts.’ 


As in the ease of chat- 


Manner and conduct of chattel 
mortgage sale in general see Chattel 
Mortgages §§ 508-518. 


69. Samuel vy. Jones, 7 L. T. Rep. 
N. S. 760. 

70. Samuel v. Jones, supra. 

71. See generally Chattel Mortga- 
ges § 529. 

72. Woods v. Klein, 223 Pa. 256, 72 
A523. 
eee See Chattel Mortgages §§ 577— 

74. Kimball v. Farmers’, etc., Nat. 
Bank, 13'S) IND OY. 2500.03.45 Nibt 337, 2.0 
LRA 497. 

75. Reeve v. Lisle, [1902]) A. C. 
461. 

[a] Option to purchase.—The 


mortgagor’s right of redemption may 
be lost by his entering into a separate 
and independent subsequent agree- 
ment with the mortgagee, which gives 
the latter the option of purchasing 
the mortgaged vessel. Reeve v. Lisle, 
[1902] A. C. 461. 


76. Carr v. Hodge, 130 Mass. 
Clark v. Schofield, 28 N. B. 231. 


[a] Redemption may be allowed 
on payment of all that is justly due 
under the mortgage, together with all 
expenses and costs properly and rea- 
sonably incurred by the mortgagee in 
the protection of his rights under the 
mortgage. Carr v. Hodge, 130 Mass. 
DO: 


[b] Money paid for insurance by 
the mortgagee on the mortgaged ves- 
sel, where the mortgage provides that 
the vessel shall be kept insured, must 
be paid the mortgagee by a subse- 
quent mortgagee seeking to redeem. 
Carr v. Hodge, 130 Mass. 55. 


[c] Mortgage for advances made 
to construct and outfit vessel may be 
redeemed by the payment of such in- 
debtedness. CGlark v. Schofield, 28 N. 
Tay, AByib 


Amount required to redeem in gen- 
eral see Chattel Mortgages § 581. 


77. Clark v. Schofield, 28 N. B. 231. 


[a] Amendment.—Where, after 
commencement of a suit to redeem, 
the mortgagee makes an assignment 
of his interests, plaintiff may amend 
his bill by stating that fact, and need 
not file a supplemental bill for that 
purpose. Clark y. Schofield, 28 N. B. 
231. 


5bs 


Pleading in action to redeem in gen- 
eral see Chattel Mortgages § 585. 


78. As affecting priority of mort- 


gages inter se see stlpra § 131. 
Recording, filing, or registering: 


Chattel mortgage in general see Chat- 
tel Mortgages §§ 186-244. 


Conditional sale in general see Sales 
§§ 1239-1280. 


79. Niles v. White, 163 App. Div. 
959, 148 NYS 33. 


[a] Unrecorded transfer from hus- 
band to wife is good as between the 
parties. Niles v. White, 163 App. Div. 
959, 148 NYS 33. 


Bill of sale as evidence of title see 
supra § 78. 


Rights and liabilities of buyer gen- 
erally see supra §§ 118-121. 


80. See cases infra this note. 


[a] In Canada (1) under Civ. Code 
§§ 2360, 2361, the transfer of inland 
vessels must be registered at the cus- 
tomhouse; otherwise no title or inter- 
est in the vessel intended to be sold 
will pass to the purchaser. Calvin v. 
Tranchemontagne, 14 L. C. Jur. 210. 
(2) A transfer of shares in a vessel 
is invalid under the Ship’s Registry 
Act (5 Vict. e 8), unless it is indorsed 
on the registry. Orser v. Mounteny, 9 
WaCs OF By (Ont) i382. 


81. Leland v. Medora, 15 F. Cas. 
No. 8,237, 2 Woodb. & M. 92; Winsor 
v. McLellan, 30 F. Cas. No. 17,887, 2 
Story 492. 


[a] Mortgage of vessel under con- 
struction is within this rule. In re 
Empire Shipbuilding Co., 221 Fed. 223, 
136 CCA 633. 


As between parties to chattel mort- 
gage in general see Chattel Mortga- 
ges § 189. 


82. Leland v. Medora, 15 F. Cas. 
No. 8,237, 2 Woodb. & M. 92. 


[a] Before assignment of prop- 
erty.—A mortgage of a vessel is valid, 
although not recorded until the as- 
signee of the owners, after their go- 
ing into insolvency, receives an as- 


'signment of their property and gives 


public notice thereof. Leland v. The 
Medora, 15 F. Cas. No. 8,237, 2 Woodb. 
& M. 92. 


As against assignee of 
mortgagor in general see 
Mortgages § 190. 


83. Moore v. Simonds, 100 U. S. 
145, 25 L. ed. 590; Rivara v. Stewart, 
119 Misc. 73, 195 NYS 841 [aff 204 
App. Div. 890 mem, 197 NYS 943 mem 
(aff 236 N. Y. 601 mem, 142 NE 300 
mem)]. And see generally infra §§ 
143-145. 


chattel 
Chattel 
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In England, under the merchant shipping acts,°* 
although a bill of sale of a vessel is not registered, 
the property in the vessel passes, as between the sell- 
er and his assignees and the buyer,®® and the latter 
is regarded as the equitable owner of the vessel;*° 
but, until registration of the transfer, the transferee 
cannot transfer the vessel to a buyer from himself.*7 
An unregistered mortgage is also good as between the 
parties thereto,** particularly where they expressly 
agree to treat it as if registered.*° 


[§ 142] 2. As against Creditors and Purchasers— 
a. In General. An unrecorded mortgage is invalid 
as against creditors of the mortgagor,’° or as against 
bona fide purchasers from the mortgagor in posses- 
sion,®! but this does not include one who purchases 
with notice of the prior mortgage,®? unless he pur- 
chases from one who was a bona fide purchaser with- 
out notice.°? These rules now generally exist by vir- 
tue of statutory provisions.®# 


In England, under the statutes regulating the re- 
cording of conveyances and mortgages of vessels,°° 
an unregistered sale or mortgage is invalid as against 


84 Act of 1854 (17 & 18 Vict.) ¢ 
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son who has notice enough to put him 


[§§ 141-148 


ereditors and bona fide purchasers;°® and a court 


of equity ean give no effect to an unregistered agree- 
ment to sell or to assign a ship as security for money 
due.®? A legal mortgage of a vessel in the statutory 
form and registered has priority over an equitable 
charge previously given,’®’ even though the legal 
mortgagee takes with notice of the charge.°® Where 
a void transfer of an interest in a vessel, has been 
registered, the court, on an application therefor, 
may rectify the register by ordering the entry of the 
void transfer to be expunged. A provision preserib- 
ing the fees to be paid on the registration, transfer, 
and mortgage of a ship, according to a specified 
schedule, applies to the transfer of a mortgage of a 
ship and requires the proper fees to be paid there- 
for;? and, where several owners of shares in a ship 
by separate bills of sale transfer their shares to the 
same person, on registration of the transfers a sep- 
arate fee is payable.® 


[§ 143] b. Under Federal Statutes—(1) In Gen- 
eral. Under acts of congress* known as the federal 
recording acts,° and which have been held to be con- 
stitutional,® unless a conveyance or mortgage of a 


to the transfer of a vessel, which 


104 and subsequent similar statutes. 


85. Stapleton-v. Haymen, 2 H. & 
C. 918, 159 Reprint 380; Hubbard v. 
Johnstone, 3 Taunt. 177, 128 Reprint 
1G 


86. Von Freeden v, Hull, 10 Aspin. 
247 [rev on other grounds 10 Aspin. 
394]; Stapleton v. Haymen, 2 H. & C. 
918, 159 Reprint 380. 


fa] Foreigner who has paid in full 
for a share in a British ship, and has 
received but not registered a bill of 
sale, is an equitable owner, and as 
part owner is liable to contribution 
for the expenses of a voyage. Von 
Freeden v. Hull, 10 Aspin. 247 [rev on 
other grounds 10 Aspin. 394]. 


87. Stapleton v. Haymen, 2H. &C. 
918, 159 Reprint 380. 


88. The Byzantion, 16 Aspin. 19. 
89. The Byzantion, gupra. 
90. Zacharie v. O’Beirne, 6 La. 398. 


As against creditors of chattel 
mortgagor in general see Chattel 
Mortgages §§ 191, 192. 


Under statutory provisions see in- 
fra §§ 143-146. 


91. The Mary, 16 F. Cas. No. 95- 
18%, 1 Paine. 671:\/The ‘Romp; 20". F. 
Cas. No. 12,030, Olcott 196; Barclay 
v. Poole, [1907] 2 Ch. 284; Hooper v. 
Gumi. sla re 2) "Chy 282. 


[a] Where fraudulent conceal- 
ment.—The legal title of a mortgagee 
of a ship, who for the purpose of 
facilitating a sale by the mortgagor 
conceals his mortgage, cannot prevail 
in equity against a purchaser for 
valuable consideration without notice, 
Hooper v. Gumm, L. R. -2 Ch. 282. 


Cross references: 


As against bona fide purchasers from 
chattel mortgagor in general see 
Chattel Mortgages §§ 193, 194. 


Rights and liabilities of bona fide pur- 
chaser in general see supra § 120. 
Under statutory provision see infra 

§§ 143-146. 


92, Baumgartner v. The W. B. 
Cole, 49 Fed. 587; The Independence, 
ee heeCaseeNO.e (015+) Je enw com OD 


HowPr (N. Y.) 205. 
[a] Sufficiency of notice.—A per- 


on inquiry is bound to make inquiry, 
and will be held to have had notice of 
everything to which such inquiry 
would have reasonably led. The In- 
dependence, 13.F. Cas. No. 7,013, 9 
Ben. 395, 55 HowPr (N. Y.) 205. 


93. Baumgartner v. The W. B. 
Cole, 49 Fed. 587. 


94. See infra this section; and §§ 
143-146. 
95. See Merchant Shipping Act of 


1854 (17 & 18 Vict.) ¢ 104; and sub- 


sequent similar statutes. 


[a] Bills of Sale Act of 1878 § 4 
(1) which excepts from registration 
as a bill of sale transfers or assign- 
ments of a ship and vessel or any 
share thereof, applies to a dumb barge 
propelled by oars, and carrying goods, 
wares, and merchandise. Gapp. v. 
Bond, 19 @. B. D. 200. (2) It also ap- 
plies to an assignment of a ship built 
for a foreign owner and not intended 
to be registered as a British ship. 
Union Bank yv. Lenanton, 3 C. P. D 
243. (3) Under this exception an un- 
registered mortgage of a ship has 
priority over an execution creditor. 
Imperial Timber, etc., Co. v. Hender- 
son, 14 B. C, 216. 


[b] Duty to register a transfer of 
ownership rests with the vendee. 
The Spirit of the Ocean, 34 L. J. Adm. 
74. 


96." De Wolf veUGarvill> 1d N.-B: 
299. And see case infra this note. 


{a] Transfer of vessel by sheriff, 
need not be registered. Smith v. 
Brown, Lotus Cma@r7 Be Ont) iais 


97. Liverpool Borough Bank vy. 
Turner, 1 Johns. & H. 159, 70 Reprint 
703 [aff 2 De G. F. & J. 502, 63 EngCh 
391, 45 Reprint 715]; Hughes v. Mor- 
ris, 2 De G. M. & G. 349, 51 EngCh 
349, 42 Reprint 907; Ex p. Bulteel, 2 
Cox Eq. Cas. 248, 30 Reprint 113. See 
Langley v. Darrell, 1 Newfoundl. 334 
(holding that, where 
the transfer of property in a vessel 
is void for noncompliance with the 
Registry Act, the supreme court can- 
not, under its equity powers, enforce 
a compliance with the terms of the 
contract, or afford any relief to the 
parties concerned in it). 


[a] An unregistered agreement, as 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a contract for} 


the owner subsequently transfers for 
value to another person who has no- 
tice of the agreement, cannot be en- 
forced either as against the ship or 
its proceeds. McCalmont vy. Rankin, 2 
De G. M. & G. 408, 51 EngCh 316, 42 
Reprint 928 [aff 8 Hare 1, 32 EngCh 
1, 68 Reprint 249]. 


98 Black v. Williams, [1895] 1 
Ch. 408; Coombes vy. Mansfield, 3 
Drew. 193, 61 Reprint 877. 

99. Black v. Williams, [1895] 1 
Ch. 408; Coombes v. Mansfield, 3 
Drew. 193, 61 Reprint 877; Luffman 


v. Luffman, 25 Ont. A. 48. 


1. Brond v. Broomhall, [1906] 1 K. 
13% HAs 


2. Re New Zealand Shipping Co., 
PUSS TBE S46, 


3. Harrowing SS. Co. 
[1900] 2 Q. B. 28. 


4. U.S. Rev. St. (1878) § 4192; and 
Act June 5, 1920 c 250 § 30 [USCA tit 
46 § 921). 


[a] Ship Mortgage Act June 5, 
1920 ¢ 250 § 30 subs C.; USCA tit 46 
§ 921 provides that “no sale, convey- 
ance, or mortgage which, at the time 
such sale, conveyance, or mortgage is 
made, includes a vessel of the United 
States, or any portion thereof, as the 
whole or any portion thereof, as the 
whole or any part of the property 
sold, conveyed, or mortgaged shall be 
valid, in respect to such vessel, 
against any person other than the 
grantor or mortgagor, his heir or 
devisee, and a person having actual 
notice thereof, until such bill of sale, 
conveyance, or mortgage is recorded 
in the office of the collector of cus- 
toms of the port of documentation of 
such vessel.” 


[b] Repeal of statute.—Rev. St. § 
4192, providing for the recordation of 
a mortgage on a vessel is not re- 
pealed or modified by Ship Mortgage 


v. Toohey, 


Act (1920) § 80 subsecs B, C. The 
Underwriter, 3 F. (2d) 483. 
5. North River Coal, ete., Co. v. 


McWilliams, 28 F. (2d) 513. 


6. White’s Bank v. Smith, 7 Wall. 
(U. S.) 646, 19 L. ed. 211; Blanchard 
v. The Martha Washington, 3 F. Cas. 
No. 1,513, 1 Cliff. 463. 
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vessel, which is subject to the provisions of the acts,? 
is recorded as required by the laws of the United 
States, it will not be valid against any person other 
than the parties, their heirs and devisees, and per- 
Under these acts 
a subsequent bona fide purchaser or creditor of the 
original owner of the vessel is entitled to protection 
as against a prior sale,° an assignment for the bene- 
fit of creditors,’° a gift,! or a mortgage!? of the 
vessel, unless it has been recorded in compliance with 
the statute,1* or unless such creditor or purchaser 


sons having actual notice thereof.® 


had actual notice of the transfer.14 


is not a conveyance within the meaning of such stat- 
ute and need not be recorded thereunder.® 
statute, also, does not apply to conditional sales 
whereby the seller retains title until full payment.1° 


The fact that the con- 
veyance or mortgage has not been recorded as re- 
quired by these statutes does not affect its validity as 
against a person who has actual notice thereof ;17 


As to persons with notice. 


Recording statute as regulation of 
commerce see Commerce § 168. 


7 See infra § 144. 


8. U. S.—Aldrich v. 4tna Ins. Co., 
8 Wall. 491, 19 L. ed. 473 [rev 26 N. 
Y. 92]; White’s Bank. v. Smith, 7 
Wall. 646, 19 L. ed. 211; The Gordon 
Campbell, 131 Fed. 963; The Vigilan- 
cia, 738°Fed. 452, 19 CCA 528; Thomas 
The Kosciusko, 23 F. Cas. No. 13,- 

i 


Me.—Perkins v. Emerson, 59 Me. 
319; Wood v. Stockwell, 55 Me. 76. 


Mich.—Fleming v. Philadelphia F. 
Assoc., 147 Mich. 404, 110 NW 933; 
Haug v. Detroit Third Nat. Bank, 77 
Mich. 474, 43 NW 939; Robinson vy. 
Rice, 3 Mieh. 235: 


N. Y.—Best v. Staple, 61 N. Y. 71. 


N. C.—Lawrence v. Hodges, 92 N. 
C. 672, 53 AmR 436. 


Contra Karr v. 
(Tenn.) 294, 


9. The Jean L., 286 Fed. 727; Ben- 
ner v. Scandinavian American Bank, 
73 Wash. 488, 131 P 1149, AnnCas 
1914D 702. And see supra § 142. 


[a] Unyrecorded bill of sale of a 
vessel is invalid as against a creditor 
of the vendor who seeks to sequester 
the property to ‘the satisfaction of his 
debt. Benner v. Scandinavian Ameri- 
can Bank, 73 Wash. 488, 131 P 1149, 
AnnCasl1914D 702. 


10. Haug v. Detroit Third Nat. 
Bank, 77 Mich. 474, 43 NW 939. 


Filing, recording, or registering 
such assignments in general see As- 
signments for Benefit of Creditors §§ 
172-180. 

11. Palmer v. Smith, 126 Mich. 352, 
85 NW 870. 

[a] Oral gift of vessel is not suffi- 
cient to pass title thereto as against 
the creditors of the giver. Palmer-v. 
Smith, 126 Mich. 352, 85 NW 870. 


12.° The Susana, 2 F. \(2d) 410; 
Foster v. Chamberlain, 41 Ala. 158; 
Arnold v. Eastin, 116 Ky. 686, 76 SW 
855, 25 KyL 895; Atlantic Transp. Co. 
vy. Alexander Shipping Co., 261 Mass. 
1, 157 NE 725. 


[a] Title to vessel under docu- 
mented bill of sale is not subject to 
unrecorded mortgages of which the 
buyer was without actual notice. At- 
lantic Transp. Co. v. Alexander Ship- 
ping Co., 261 Mass. 1,157 NE 725. 


[b] As affected by false informa- 
tion.— Where a buyer of a vessel in- 


Schade, 7 Lea 
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A charter party 
The 


quires as to whether the mortgagee 
had an encumbrance thereon, the fact 
that the mortgagee’s authorized agent 
thought he was making a gratuitous 
falsehood in denying that the mort- 
gagee had mortgages, rather than one 
intended to be acted on, does not 
affect the buyer’s title to the vessel, 
as affecting his actual notice of the 
mortgages. Atlantic Transp. Co. v. 
Alexander Shipping Co., 261 Mass. 1, 
157 NE 725. 


[ec] Subsequent recording is inef- 
fectual as to antecedent creditors. 
Arnold v. Eastin, 116 Ky. 686, 76 SW 
855, 25 KyL 895. 


13. The Underwriter, 3 F. (2d) 
483; The W. B. Cole, 59 Fed. 182, 8 
CCA 78 [aff 49 Fed. 587]. And see 
cases supra notes 9-12. 


[a] Registry and recordation.— 
Both a registry or enrollment of the 
vessel (see supra §§ 8-19) and a rec- 
ord of the mortgage is essential to 
the validity of a mortgage lien, The 
Underwriter, 3 F. (2d) 483. 


{b] Necessity of indexing.—A 
mortgage recorded under this statute 
is constructive notice, although not 
indexed.- The W. B. Cole, 59 Fed. 182, 
8 CCA 78 [aff 49 Fed. 587]. 


14. See infra text and note 17. 


15. Mott v. Ruckman, 17 F. Cas. 
No. 9,881, 3 Blatchf. 71. 

Requisites and validity of charter 
parties in general see infra §§ 153- 
159. 

16. In re Empire Shipbuilding Ca., 
221 Fed. 223, 136 CCA 633; Rivara v. 
Stewart, 119 Misc. 73, 195 NYS 841. 

17. Moore v. Simonds, 100 U. S. 
145, 25 L. ed. 590; The W. B. Cole, 59 
Fed. 182, 8 CCA 78 [aff 49 Fed. 587]; 
The John T. Moore, 13 F. Cas. No. 7,- 
430, 3 Woods 61; Parker Mills vy. Ja- 
cot, 21 N. Y. Super. 161; Secrist v. 
German Ins. Co., 19 Oh. St. 476; Hobbs 
v. The Interchange, 1 W. Va. 57. 

[a] Notice must be actual; con- 
structive notice is not sufficient. Se- 
crist v. German Ins. Co., 19 Oh. St. 
476. 

18. Hobbs v. ‘The Interchange, 1 
Wi. Va. 57. 

Bofinger v. U. S., 18 Ct. Cl. 148. 


19. 

20. See supra § 143. 

21. U. S.—The Susana, 2 F’.. (2d) 
410; Thurber v. The Fannie, 23) 1B. 


Cas. No. 14,014, 8 Ben. 429. 
Cal.—Davidson v. Gorham, 6 Cal. 
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and it has been held that possession of the vessel by 
the prior transferee is sufficient notice of the mort- 
gage or conveyance to him;+® and accordingly the 
rights of one having a prior unrecorded conveyance 
of the vessel accompanied by possession have been 
held superior to those of one who derives his title 
through a subsequent unrecorded conveyance.??® 


[§ 144] (2) Vessels within Statute. The act of 
congress providing for such recordation of convey- 
ances and mortgages?° applies only to vessels of the 
United States, that is, vessels which have been reg- 
istered or enrolled under the laws of the United 
States at the time when the instrument is made.?! . 
If the vessel has been so registered or enrolled, it is 
subject to the recording laws of the United States,?? 
which supersede any state law, pertaining to the re- 
cordation of such conveyance or mortgage, so far as 
it is inconsistent, therewith.” 
tration or enrollment the vessel is not a vessel of the 
United States?* within the meaning of the statute,?> 


Without such regis- 


343. 


Ky.—Arnold v. Eastin, 
686, 76 SW 855, 25 KyL 895. 


Me.—¥Foster v. Perkins, 42 Me. 168. 


Mass.—Johnson vy. Merrill, 122 
Mass. 153; Veazie v. Somerby, 5 Al- 
len 280. 


N. Y.—Best v. Staple, 61 N. Y. 71. 
PPO eg rere! v. Hart, 12 Heisk. 


TA GH Ky 


Fer ent in general see supra §§ 
reba d in general see supra §§ 


59 Me. 
92: IN. 1c. 


22. Perkins v. Emerson, 
319; Lawrence v. Hodges, 
672, 538 AmR 436. 


[a] Vessel used wholly within 
navigable waters of state, if enrolled, 
is within the recording laws of the 
United States. Lawrence v. Hodges, 
92N, Cor 6i2, soo) Amine 4368 


23. Aldrich v. Attna Ins. Co., 8 
Wall. (U. S.) 491, 19 L. ed. 473 [rev 
26; UN. OY. 9927); Robinson) va. ices 3s 
Mich. 2357) Best vy Staple; 61 (Neva 7. 


[a] Mortgage properly recorded 
pursuant to act of congress (1) is not 
within the operation of a state stat- 
ute requiring chattel mortgages to be 
filed in the town clerk’s office. Best 
Vv. Staple; 6d! IN, OY.) TH eeG2)p Sue hig 
mortgage is valid, although tthe state 
law requiring chattel mortgages to be 
registered in a particular manner is 
not complied with. Aldrich v. Autna 
Ins. Co., 8 Wall. (U. S.) 491, 19 L. ed. 
473; Folger v. Weber, 16 Hun (N. Y.) 
512. 

24. See generally supra §§ 8-19. 


25. North River Coal, ete., Co. v. 
McWilliams, 28 F. (2d) 513; Wither- 
bee v. Taft, 51. App. Div. 87, 64 NYS 
347; Hicks v. Williams, 17 Barb. (N. 
Yani bizion 

{a] Floating dry dock which is 
neither enrolled nor licensed is not a 
vessel of the United States. North 
River Coal, etce., Co. v. McWilliams, 28 
F,. (2d) 513. 

{b] Ordinary canal boat or scow 
has been held not to be within the 
class of vessels concerning which a 
registry and enrollment is required, 
and therefore not a vessel of the 
United States within the meaning of 
the federal Recording Act. Wither- 
bee v. Taft, 51 App. Div. 87, 64 NYS 
347; Hicks v. Williams, 17 Barb, 
(N. Y.) 523. 
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and is governed, as to the recordation of a transfer 
of it, by state laws;2® and accordingly the recording 
of a conveyance or mortgage of such a vessel, under 
the federal statute, does not constitute constructive 
notice of the existence of such conveyance or mort- 
gage,?7 and is of no effect against a person who is 
not a party to, or does not claim under, such con- 
veyance or mortgage.?® A vessel which is enrolled, 
although it is not required to be so, becomes a vessel 
of the United States within the meaning of the act.*° 


A vessel in course of construction, and not yet reg- 
istered or enrolled, is not a vessel within the mean- 
ing of the statute,*° and a mortgage on such vessel 
some time before its completion is not recordable, un- 
der the statute,*! even after the vessel has been com- 
pleted and enrolled.” 


“Vessel,” as used in such statute, includes every 
description of water craft or other artificial con- 
trivance used, or capable of being used, as a means 
of transportation on water.*? 


Effect of sale of mortgaged vessel; new registra- 
tion. The provisions of the Ship Mortgage Act, to 
the effect that the documents of a vessel covered by a 
preferred mortgage cannot be surrendered without 
the approval of the shipping board and that the board 
shall refuse approval unless the mortgagee consents 
thereto,** indicate an intention to protect a mortga- 
gee if the mortgage has once been registered on a 
United States vessel, and to prevent a transfer of 
the vessel thereafter without the consent of the 
board,*° and the mortgage does not lose its priority 
because of the fact that the vessel is thereafter re- 


26. See infra § 146. 


SHIPPING 


USCA tit 46 § 961; 
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sold and not redocumented in the new home port.*® 
But if the vessel is sold and title changed before the 
mortgage is made, there must be a new registration 
of the vessel before a valid mortgage can be properly 
made and recorded under the statute.*? 


[§ 145] (3) Place of Record. The statute pro- 
vides for the recordation of the conveyance or mort- 
gage “in the office of the collector of customs of the 
port of documentation of such vessel,”?* and, in view 
of another statute requiring all vessels to be regis- 
tered at the nearest port to which the owner re- 
sides,*® under this recording provision, the record- 
ing must be made in the district in which is the home 
port of the vessel, that is, the port nearest the own- 
ex’s residence, in which the vessel has her permanent 
registry or enrollment,*® and not at the port of the 
last temporary registry or enrollment when not such 
home port.*! But, when a registered vessel is sold 
to a resident of another state, and registered anew 
at the port of the new owner, and a mortgage taken 
for the purchase money, it, to have the status of a 
valid preferred mortgage, must be recorded in the 
office of the collector at the new port of registry.*? 
The recording of the conveyance or mortgage else- 
where than at such home port is ineffectual so far as 
constituting notice to creditors or purchasers is con- 
cerned.*? 


[§ 146] c. Under State Statutes.44. Where a ves- 
sel has not been registered*® or enrolled*® as a ves- 
sel of the United States, it is subject to state laws,*7 
and a conveyance or mortgage thereof must be re- 
corded in accordance with state laws;#® and if, be- 


and subs B (4); Home port of registry in general sce 


27. The Susana, 2 F. (2d) 410; In 
re Empire Shipbuilding Co., 221 Fed. 
223, 186 CCA 633. 

28. U. S.—-North River Coal, etc., 
Co. v. McWilliams, 28 F. (2d) 513. 

Cal.—Davidson v. Gorham, 6 Cal. 
343. 


Majss.—Johnson wv. 
Mass. 153. 


N. Y.—Best v. Staple, 61 N. Y. 71. 
Tenn.—Brammell v. Hart, 12 Heisk. 


Merrill, 122 


[a] Vessel sold without new regis- 
tration ceases to be a vessel of the 
United States, and a subsequent mort- 
gage thereon acquires no validity by 
being recorded according to the act 
of congress. Davidson v. Gorham, 6 
Cal. 343; Johnson v. Merrill, 122 Mass. 
153. 

29. Lawrence v. Hodges, 92 N. C. 
672, 53 AmR 436. 

30. In re Empire Shipbuilding Co., 
221 Fed. 223, 136 CCA 633. 

31. In re Empire Shipbuilding Co., 
supra. 

32. In re Empire Shipbuilding Co., 
supra. 

33. Arnold v. Eastin, 116 Ky. 686, 
76 SW 855, 25 KyL 895. 

[a] Barges used for the transpor- 
tation of coal on an inland river are 
“vessels,’’ within the statute. Arnold 
v. Eastin, 116 Ky. 686, 76 SW 855, 25 
KyL 895. 

“Vessel” defined generally see [40 
Cye 196]: 

34 Act (1920) § 30 subs O (a); 


USCA tit,46 § SIN: 


35. The Smith & Terry No. 3, 26 F. 
(2a) 964 [aff 16°F. (2d) 613); Mhe 
Susana, 2 F. (2d) 410; The Lincoln 
Land, 295 Fed. 358. 


36. The Smith & Terry No. 3, 26 
F. (2d) 964 [aff 16 F. (2d) 613]. 


37.. The Susana, 2 F.. (2d) 410; The 
Lincoln Land, 295 Fed. 358. 


[a] Thus, where a Delaware cor- 
poration purchased a vessel owned 
and registered in New York, but did 
not cause her to be reregistered, a 
mortgage given by it and registered 
only in New York is invalid as against 
an attaching creditor. The Susana, 2 
BF. (2d) 410. 


38. Ship Mortgage Act June 5, 
1920 ec 250 § 30, subs C; USCA tit 46 
$921. Wither Rev. St. C878) SA? 
provided that the record should be 
made “in the office of the collector 
of the customs where such vessel is 
registered or enrolled.” 


SOK Wagan Re Ver ance 
LUSCA tit 46 § 17]. 


40. White’s Bank v. Smith, 7 Wall. 
(U. S.) 646, 19 L. ed. 211; The Lincoln 
Land, 295 Fed. 358; The Jean L., 286 
Fed. 727; The Avalon, 169 Fed. 696; 
Blanchard v. The Martha Washington, 
Spak)., Casi NO a) ols lilt 4 bom line 
John T. Moore, 13 F. Cas. No. 7,430, 
3 Woods 61 [aff 100 U. S. 145, 25 L. ed. 
pe Johnson vy. Merrill, 122 Mass. 

vo. 


[a] Within such rule corporation 
owner of a vessel resides where its 
principal office is located in accord- 
ance with its charter, and not at its 
principal place of business. The Un- 
derwriter, 3 F. (2d) 483. 


(1878) § 4141 


supra § 7. 


41. White’s Bank v. Smith, 7 Wall. 
(U. S.) 646, 19 L. ed. 211 [overr Chad- 
wick v. Baker, 54 Me. 9; and Potter v. 
Irish, 10 Gray (Mass.) 416]. 


42. The Lincoln Land, 
358. 


43. Foster v. Chamberlain, 41 Ala. 
158; Arnold v. Eastin, 116 Ky. 686, 76 
SW 855, 25 KyL 895. 


[a] Registration in office of pro- 
bate judge of the county is neither 
actual nor constructive notice of a 
mortgage so registered. Foster v. 
Chamberlain, 41 Ala. 158. 


44. What law governs as to: 
Mortgages in general see supra § 125. 
Sales in general see supra § 104. 


45. See supra §§ 8-13. 
46. See supra §§ 14-19. 


47. Perkins v. Emerson, 
319. 


48. North River Coal, etce., Co. v. 
McWilliams, 28 F. (2d) 513; Foster v. 
Perkins, 42 Me. 168; Greeley v. Wa- 
terhouse, 19 Me. 9, 36 AmD 730. 


[a] Mortgage on floating dry dock, 
which is not registered. or enrolled as 
a vessel of the United States, is void 
as against receivers of the mortgagor, 
where it is not recorded in accordance 
with state legislation. North River 
Coal, etc., Co. v. McWilliams, 28 F. 
(2d) 513. 


{[b] Bottomry bond (1) when un- 
accompanied by delivery, cannot be 
regarded aS a mortgage, unless re- 
corded as required by statute. Gree- 
ley v. Waterhouse, 19 Me. 9, 36 AmD 
730. (2) Bottomry bonds in general 


295 Fed, 


59 Me, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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fore the vessel is registered or enrolled, a mortgage 
is recorded agreeably to the laws of the state, such 
mortgage is valid as against creditors and a bona fide 
purchaser ;*® even after the vessel has been regis- 
tered and enrolled.*° But after the vessel is regis- 
tered or enrolled as a vessel of the United States, it 
1s subject to the laws of the United States,>! and not 
to the registry laws of the state,®? and a recording 
of a conveyance or mortgage thereof in accordance 
with the state laws is ineffectual to give it validity as 
against a bona fide purchaser or creditor.5? A state 
statute as to filing of chattel mortgages is inapplica- 
ble to the mortgage of a vessel which has been re- 
corded pursuant to the laws of the United States.°4 


[§ 147] 3. Effect of Recording.®® * The act of con- 
gress requiring the recordation of conveyances and 
mortgages of vessels is a mere registry act,®* and a 
recording thereunder gives no lien or other priority 
to mortgages and conveyances than they had before 
the passage of the act,®? except to recorded convey- 
ances and mortgages, over mortgages and convey- 
ances not recorded.®* Such recording, moreover, 
does not affect the personal liability of the owner ;°° 
nor give a force or validity to a conveyance or mort- 
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gage which it has not by the law of the place where 
it is made and executed.®° The recording act charges 
every person taking title with notice of all recorded 
conveyances or mortgages made by anyone in the 
chain of title while he holds title, whether the re- 
cording of such conveyances occurs then or not.¢4 
The statute is no less effective in favor of an attach- 
ing creditor without notice than it is in favor of a 
purchaser.°* Where, in compliance with the statute, 
a mortgage on a vessel is properly recorded in the 
customhouse, and a certified copy is placed among the 
ship’s papers, ample notice is given to persons deal- 
ing with the vessel that there is a preferred mortgage 
on it,°* and the mortgage, considered as a whole, is 
not invalidated as a preferred mortgage by failure 
of the collector to indorse it on the ship’s papers, as 
provided by the statute.®4 


[§ 148] 4. Renewal and Refiling.*® Under some 
statutes a mortgage on certain vessels, in order to 
continue valid against creditors and subsequent pur- 
chasers, must be refiled before the expiration of a 
specified period of time.*® To have this effect the 
refiling must be made in the time and manner pre- 
seribed by the statute;°* and, if it is not so refiled, 


6,917; Mott v. Ruekman 17" ms Cas: 


see infra §§ 462-483. 50. Stinson v. Minor, 34 Ind. 89. 
fel In New so G) ne el 51. See supra § 144. 

mortgage on a cana oat must be : 

filed according to L. (1864) c¢ 412. ee i teed es i oercte paar 727; 

The Independence, 13 F. Cas. No. oe a Sc : 

7,013, 9 Ben. 395; Keller v. Paine, 107 53. The Jean L., 286 Fed. 727; El- 


N. Y. 83, 13 NE 635. (2) Where un- 
der such statute, a chattel mortgage 
on a canal boat is filed in the office of 
the auditor of the canal department, it 
is a valid instrument for one year 
from the date of its filing, although it 
is not filed in the town of the resi- 
dence of the mortgagor. Marsden v. 
Cornell, 62 N. Y. 215 [aff 2 Hun 449, 
bThomps. & ©. 27). (3) A mortgage 
on a canal boat is absolutely void 
against a subsequent bona fide pur- 
chaser where it is not filed in the town 
of the residence of the mortgagor, or 
a true copy of it is not filed in the of- 
fice of the auditor of the canal depart- 
ment. Marsden v. Cornell, supra. 


{d] In Philippines, under Code 
Comm. art 5738, as amended by Act 
No. 1900, § 2, the registration in the 
registry of the insular collector of 
customs of the purchase of a vessel 
is necessary and indispensable in or- 
der that the purchaser’s right may be 
maintained against a claim filed by a 
third person. Rubiso v. Rivera, 37 
Philippine 72. 


{e] Previous to act of Congress of 
1850, providing for the recording of 
bills of sale, mortgages, éte., of ves- 
sels, they were required to be filed, by 
the laws of many of the states, in 
the clerk’s office, or some place of 
public deposit in the town or city 
where the vendor or mortgagor resid- 
ed, in order to protect the interests of 
the vendee or mortgagee against sub- 
sequent bona fide purchasers or mort- 
gagees. White’s Bank v. Smith, 7 


Wall. (U. S.) 646, 19 L. ed. 211. See 
also Cape Fear Steamboat Co. vy. Con- 
er, 37 S. C. L. § 335 (record of mort- 
gage of ship in office of secretary of 
state, under Act of 1698); Beaumont 
v. Yeatman, 8 Humphr. (Tenn.) 542 
(registration of mortgage in 1847, 
under laws of Tennessee, held good as 
against subsequent purchasers at 
judicial sale in Louisiana). 


49. Stinson v. Minor, 34 Ind. 89; 
Perkins v. Emerson, 59 Me. 319; 
Foster v. Perkins, 42 Me. 168; Baa 
mell v. Hart, 12 Heisk. (Tenn.) 366. 


lis v. Rickett, 177 App. Div. 411, 164 
NYS 243. 

{a] Mortgages on motor boat, a 
vessel of the United States, recorded 
only with the clerk of the town of 
the owner’s residence, is void as 
against the lien of an _ execution, 
which attached on delivery to the 
sheriff and before levy by Code Civ. 
Proc. § 1405, although the mortgagees 
attended sale on execution and noti- 
fied all persons of their mortgages. 
Ellis v. Rickett, 177 App. Div. 411, 
164 NYS 243. 


54. The Gordon Campbell, 131 Fed. 
963; ‘The Allianca, 738 Fed. 452, 19 
CCA 528. 


[a] Rule applied.—A lienor of a 
vessel owned in New York cannot se- 
cure priority over previous mortgages 
thereon by showing that they were 
not filed or refiled as required by the 
state laws relating to chattel mort- 
gages, where it appears that they 
were recorded in the office of the col- 
lector of the port of New York before 
he acquired his lien. The Allianca, 
73 Ked. 452, 19 CCA 528. 


55. Certificate of transfer as evi- 
dence of ownership see supra § 75. 


56. The Madrid, 40 Fed. 677; 
Broderick’s Succ., 12 La. Ann. 521; 
Rivara v. Stewart, 119 Misc. 73, 195 
NYS 841 [aff 204 App. Div. 890 mem, 
197 NYS 943 mem (aff 236 N. Y. 601 
mem, 142 NE 300 mem)]. 


57. The Madrid, 40 Fed. 677; The 
Guiding Star, 18 Fed. 263; The De 
Smet, 10 Fed. 483, 487; The Favorite, 
8 F. Cas. No. 4,699, 3 Sawy. 405; 
Woods v. Klein, 223 Pa. 256, 72 A 
523, 


“Tt affects mortgages and convey- 
ances on ships as the various registry 
acts of the states affect conveyances 
and mortgages of lands and chattels.” 
The De Smet, supra. 

58. White’s Bank v. Smith, 7 Wall. 
Gui Se) 646,09) deed. 21) These 
Smet, 10 Fed. 483. 


59. Hurd v. Reeve, 12 F. Cas. No. 


No. 9,881, 3 Blatchf. 71. 


60. Srodes._v. The Collier, 22) F. 
Cas. No. 13,272a; Broderick’s Suc- 
cession, 12 La. Ann. 521; Orr v. Dick- 
inson, Johns. 1, 70 Reprint 315. 


[a] Registration is but record of 
fact done—(1) a record of the sale, 
not the sale itself. The Spirit of 
Ocean, 34 L. J. Adm. 74. (2) ‘Regis- 
tration’ generally see 53 C. J. p 1082. 


61. The W. B. Cole, 59 Fed. 182, 8 
CCA 78. 


62. Potter vy. Jirish,) 0 Gray, 
(Mass.) 416; The Parker Mills v. 
Jacot, 21 N. Y. Super. 161; Seecrist v. 
German Ins. Co., 19 Oh. St. 476. See 
Fort Pitt Nat. Bank v. Williams, 43 


y La. Ann. 418, 9 S 117 (where the court 


was of the opinion that this statute 
does not enable mere attaching credi- 
tors to oppose equities valid against 
their debtors). 


63. The Northern Star, 7 F. (2d) 
505 [mod 295 Fed. 366]. 


64. The Northern Star, supra. 


65. As to chattel mortgages in 
sonetal see Chattel Mortgages 8§ 233- 
44, 


66. See statutory provisions. 


[a] In New York L. (1864) ec 412 
§ 3, provided in effect that every mort- 
gage on canalboats should be filed in 
the office of the auditor of the canal 
department, and within thirty days 


-next preceding a year from the filing 


thereof a true copy should be again 
filed together with a statement ex- 
hibiting the interest of the mortgagee 
in the property, or the mortgage 
should be void as against the creditors 
of the mortgagor, or subsequent pur- 
chasers, or mortgagees in good faith. 


67. Marsden v. Cornell, 62 N. Y. 
Aan [aff 2 Hun 449, 5 Thomps. & C. 
fale 


[a] Thus (1) where the statute re- 
quires a true copy of the mortgage, 
together with a statement of the 
mortgagee’s interest in the property 
to be filed again, a filing of a true 
copy alone is not sufficient; nor can 
it be regarded as an original filing. 
Marsden v. Cornell, 62 N. Y. 215 [aff 
2 tun 449.) 5 Lhompsicé. Creal a) 
But under this statute no filing is 
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the mortgage ceases to be a lien as against a sub- 
If it is refiled after 
the expiration of the specified period, the mortgage 
is revived as against subsequent creditors, purchas- 
ers, or mortgagees,®® but is subject to the claims of 
purchasers and mortgagees whose rights accrued 
during the default,7° and to the rights of creditors 


sequent bona fide purchaser.°®% 
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whose debts were contracted before the refiling;*? 


[§ 149] A. Definitions and Distinctions. A char- 
ter party is a specific contract, by which the owners 
of a vessel let the entire vessel, or some principal 
part thereof, to another person, to be used by the 
_ latter in transportation for his own account, either 

under their charge or his,’* and has often been called 
It may be either an agree- 
ment by which the owner is to carry a cargo which 
the charterer agrees to provide or an agreement for 
the entire surrender of the vessel, by the owner 


a “mercantile lease.”’7® 


to the charterer who hires it.7* 


necessary after the original filing of 
the mortgage and the first filing of 
the copy with the proper statement. 
The Independence, 13 F. Cas. No. 
7-008, Oo) Ben, 395, 55 eflow Pr iGN Y.) 
205. 


68. Marsden v. Cornell, 62 N. Y. 
215 [aff 2 Hun 449, 5 Thomps. & C. 
27). ; 


69. Herrick v. King, 19 N. J. Eq. 
80. 

70. Herrick v. King, supra. 

71. Herrick v. King, supra. 


72. Herrick v. King, supra. 
73. The Avalon, 169 Fed. 696. 


74. Cross references: 


Charterer’s lien on vessel for ad- 
vances see Maritime Liens § 16. 


Charter limitation of liability for 
general average contribution see 


infra § 1080. 


Liability of owner or charterer for: 
Delaying payment of seamen see 
Seamen § 391. 
Injuries to seamen see Seamen § 
699. 


Wages of seamen see Seamen § 433. 


Maritime liens for supplies and re- 
pairs to chartered ships see Mari- 
time Liens §§ 51-55. 


We The New York, 93 Fed. 495, 
[a] Similar definitions—(1) “A 


contract by which an entire ship, or 
some principal part thereof, is let to a 
merchant for a conveyance of goods 
on a determined voyage to one or more 
places.” Abbot Shipping (14th ed) p 
328 [quot Metropolitan SS. Co. v. 
Pac?fic-Alaska Nav. Co., 260 Fed. 973, 
978, and cit Vandewater v. Mills, 19 
How. (U. S.) 82, 91]. See to same 
effect Ward v. Thompson, 22 How. (U. 
Sey ssOr asss. (2) “A geontract 
- . . by which the owner of a ship 
or other vessel lets the whole or a 
part of her to another person for the 
conveyance of goods on a particular 
voyage in consideration of the pay- 
ment of a Sum mentioned.” Parker vy. 
Washington Tug, etc., Co., 85 Wash. 
575, 581, 148 P 896. (3) “A contract 
by which an entire ship or some prin- 
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eral. 


who is called the charterer, for the 
conveyance of goods on a determined 
voyage to one or more places, or un- 
til the expiration of a specified time.” 
26 Halsbury L. Eng. p 84 § 157. (4) 
“A contract of affreightment in writ- 
ing, by which the owner of a ship 
lets the whole, or a part of her, toa 
merchant, for the conveyance of goods 
on a particular voyage, in considera- 
tion of the payment of freight.” 3 
Kent Com. (14th ed) p 202. (), SA 
contract whereby the ship-owner or 
master covenants or agrees for the 
use of the ship by the charterer for 
a particular voyage or adventure, or 
for some specified period of time.” 
Donahoe v. Kettell, 7 EF. Cas. No. 
S080, ua Clitt L385.) choc ECO Reale CONE 
tract in writing, by which an entire 
ship, or some principal part thereof, is 
let for the specified purposes of the 
charterer during a specified term, or 
for a specified voyage, in considera- 
tion of a certain sum of money per 
month or per ton, or both, or for the 
whole period or adventure described.” 
Maclachlan Shipping (4th ed) p 354 
[quot The Harvey and Henry, 86 Fed. 
656]. (7). “A contract for the entire 
or some principal part of a ship for 
the conveyance of goods on a deter- 
mined voyage, or for employment in 
other trade.” Wilson v. Morgan, 27 
N. Y. Super. 583,67, L AbbPrNsS- 174, 
30 HowPr 386.. (8) “A contract by 
which the owner lets his vessel to an- 
other for freight.” Spring v. Gray, 6 
Pet. CUES: 1515 LEAs Cieied. 3522 


[b] Other - definitions.—(1) “A 
charter party is a mere hiring of a 
ship.” The Hamilton, 95 Fed. 844, 
(2) “When a vessel is let to freight 
by an instrument in writing, the con- 
tract’ is> called “a Mcharter. party.,” 
Quirk v. Clinton, 20 F. Cas. No, 11,518. 
(3) “An agreement by indenture 
whereby the owners, etc. of a ship, 
and the freighters covenant with each 
other that such a ship shall take in 
such a lading, and carry the same to 
such a place, ete. in consideration of 
which the freighter is to pay so 
much.” Ashley v. Cornwell, 2 Munf. 
(16 Va.) 268, 270. 


[ce] Chartering.—‘“‘When a_ ship, 
or a specified portion of it, is hired 
out in mass for a voyage or a portion 
of a voyage, for a gross sum, or so 


cipal part thereof is let to a merchant,’ much a ton, a voyage, a month or the 


e 


[§§ 148-150 


and it is not necessary that such debts should have 
become liens by judgment or attachment before the 
refiling, if they have been made liens before the 
question arises.’? 

A reregistry of a vessel at a different port does 
not require a rerecording of a mortgage which was 
duly recorded when made at the former port."* 


Distinctions. A charter party has been held to 
be different from a contract of towage;’® from an 
account concerning the trade of merchandise ;"? 
from a contract, for a partnership in the business 
of transporting freight and passengers;5° from a 
contract of hypothecation or mortgage;*? and from 
a bill of lading or shipping document.*? 


[§ 150] B. Who May Make Charter—l. In Gen- 
A charter party is usually made through a 
broker,®* but, as in the case of any other contract, 
may be closed directly by the principals;*+ 


and 


like, the contract is usually called a 
chartering of the vessel.” Benedict 
Admiralty (3d ed) § 287 [quot Fair- 
man v. United Fruit Co., 2 Canal Zone 
291, 2941. 


“Charterer” 11 C. J. p. 382. 
76. The New York, 98 Fed. 495. 


77. Fish v. Sullivan, 40 La. Ann, 
193, 3 S 730; Sandeman vy. Scurr, L. R. 
2 Q. B. 86. See U. S. v. Hvoslef, 237 
Ue S.A, 16;.35) SCt. 4595 590 Ei ed Sls, 
AnnCasi1916A 286 (‘A charter party 
may be a contract for'the lease of the 
vessel or for a special service to be 
rendered by the owner of the vessel’). 


[a] Cardinal elements of such a 
contract, it has been said, are a defi- 
nite voyage to be performed and a 
definite compensation to be paid by 
the charterer. Stalker vy. The Henry 
Kneeland, 22 F. Cas. No. 12,282; The 
rs 24 F. Cas. No. 14,171, 3 Sumn. 


Operation of charter as rendering 
charterer owner pro hac vice see infra 
§§ 224-235. 


78. Parker v. Washington Tug, 
etc., Co., 85 Wash. 575, 148 P 896. 


Definition and nature of towage see 
Towage [38 Cyc 554]. 


79. Spring v. Gray, 6 Pet. (U. S.) 
POI Ne awvede 3525 


80. Ward v. Thompson, 22 How. 
(U. S.) 330, 16 L. ed. 249; Vandewater 
v. Mills, 19 How. (CU: S)) 82, 15 L. ed. 
554; Metropolitan SS. Co. v. Pacific- 
Alaska Nav. Co., 260 Fed. 973. 


81. Stalker v. The Henry Knee- 
land, 22 F. Cas. No.-13,282. 


Mortgage or hypothecation of ves- 
sel see infra §§ 123-140. 


82. The G. R. Crowe, 294 Fed. 506 
[aff 287 Fed. 426 (certiorari den 264 
U. S. 586, 44 SCt 335, 68 L. ed. 862)]. 


Bria See cases passim infra §§ 160- 


; “Shipbroker” defined see Brokers § 


. 


84. See cases infra this note; and 
note 85. 
[a] General manager of owner 


corporation has ostensible authority 
to enter into charter parties in line 


*By ALBERT S. ABEL (§§ 149-244). 


= 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 


§§ 150-153] 


one may be bound by a charter party, as a partner- 
ship contract, which has been made by his partner 


acting for the partnership in such a manner as to 
bind it.85 


[§ 151] 2. Master. The master has power to 
make a charter party in a foreign port, where the 
vessel owners have no agent;** if he cannot com- 
municate readily with the owners.87 He may not 
do so, however, to secure a creditor of the owner 
of the vessel.** A master, in the home port, cannot 
bind the owners personally, by a charter party, with- 
out authority for that purpose,’® even though he is 
sailing the vessel on shares;®® in the absence of 
such authority, it is essential to the validity of 
the charter party, that the managing owner should 
ratify. 


Charter under seal. The master cannot, by mere 
virtue of his office, bind his owners by a charter party 
under seal, so as to subject them to an action of 
covenant thereon,®? even though he may have acted 
under previous parol authority®* or the charter has 
been ratified by parol.®4 


89. 
GNE YE) A468" 


with the usual customary business 
of the corporation, and a charter party 
agreed to by him is valid. Metropoli- 
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Swan v. Ruckman, 25 HowPr 
See The Tribune, 24 F. 
Cas. No. 14,171, 3 Sumn. 144 (recog- 


[58 C.J.] 107 


Authorization of ship broker. Furthermore, it has 
been held that a master cannot confer upon a ship 
broker as agent authority to make a charter, under 
circumstances such that if the agreement, were made 
by the master himself, it would not be a valid char- 
ter party.®® 


_ [§ 152] 3. Part Owner. The owners of the ma- 
jority interest, in the legal control and possession 
of a vessel may make a valid charter binding it and 
the charterer®® and also minority owners,?? subject 
to the general rules as to their rights,* at least where 
they owned their respective interests before and at 
the time of the execution of the contract.®? 


[§ 153] C. Validity and Formation of Contract 
Generally—l1. General Rules. General rules control 
with reference to the validity of a charter as a con- 
tract, its validity resting upon its contents and the 
circumstances under which it was executed,? and 
the parties may insert therein any provisions which 
are not violative of public policy- or the law.2 The 
charter to be valid must be supported by sufficient 
consideration, must be mutual as to obligation,® the 


agreement does not attach to nor de- 
stroy the charter party. Ansgar SS. 
Co. v. William W. Brauer SS. Co., 121 


tan Coal Co. v. Boutell Transp., etc.,| nizing the rule). Fed. 426; Ogden v. Barker, 18 Johns. 
Co., 196 Mass. 72, 81 NE 645. 90. Swan y. Ruckman, 25 HowPr GNP LAM 8X. 
. ao en ae Clarke, Peas 450,| (N. Y.) 468. 6 4 See Scott v. Moragues Lumber 
484, 171 Reprint 702. Gi CMR se SNA 7 (0., 202 Ala, 312, 80 S. 394 (holding 
c p gee, 11 Fed. 175, 14 a 5 5 
86. The Director, 26 Fed. 1708;| Phila. (Pa.) 502 [aff 14 Phila. (Pa.) | that the mutual promises of the char- 
Hurry v. Hurry, 12 F. Cas. No. 6,922, | 540] terer and the owner constitute a suf- 
DEAS GUGAAn aI Secuwaterbousent . PA ficient consideration for a charter 
Ey Woe Se : Z i : 92. Pickering vy. Holt, 6 Me. 160. party). 
Rock Island Alaska Min. Co., 97 Fed. ; y 
466, 38 CCA 281 (holding that the 93. Pickering v. Holt, supra. 5. The Gleaner, 240 Fed. 163. 
master may do so at least when an “ ‘ FSI RE ag i 
Sere oney cristal): 94. picheries vy. Holt, supra. [a] Ilustration.—A charter party 
95. Craig v. Magee, 11 Fed. 175, 14] Teauiring a vessel to call at certain 
Authority and duty of master gen-| Phila. (Pa.) 502 [aff 14 Phila. (Pa.) | @med ports and to carry all cargo 
erally see infra §§ 359-383. 540]. offered by charterers” up to conveni- 
; ? F 2 ent carrying capacity, but which did 
Cancellation or modification of 96. Bangs v. Lowber, 2 F. Cas. No.| not obligate the charterer to furnish 


owner’s charter by master see infra § 


178. \ 2 Wall. 728]; 


840, 2 Cliff. 157 [rev on other grounds 
Swift v. Tatner, 89 Ga. 


any cargo, was void for want of 


87. Richichi v. Drake, 280 Fed. 421, 
425. 


“Whatever authority the master 
had in olden times to charter his ves- 
sel in a foreign port, without knowl- 
edge or permission of his owners, was 
based on a rule that was evolved from 
the exigencies of the situation. Not 
being able to communicate with his 
owners, and the ship being entirely 
beyond their control, sent out to en- 
gage in the commerce of the world, 
the master was what might be termed 
an agent by necessity, and when the 
necessity ceases the rule falls. In 
these times—at least in a case like 
this—when a master is in easy and 
frequent communication by cable with 
the owners, there is no necessity or 
reason to rely upon implied authority 
and none can be invoked. The com- 
munication was so easy in this case 
that, so far as making contracts for 
the future business of the vessel was 
concerned, she might as well have 
been in her home port, and it will 
hardly be claimed that there the mas- 
ter has implied authority to bind the 


owners by such a contract.” Richichi 
v. Drake, supra. 
[a] Intervening visit to home 


port.—It has been intimated that the 
master’s implied authority to charter 
in a foreign port never has extended 
to permit him to charter his vessel, 
while in the foreign port, to run ‘from 
his home country after an intervening 
voyage. Richichi v. Drake, 280 Fed. 
421. 

88. Hurry v. Hurry, 12 F. Cas. No. 
6,922, 2 Wash. C. C. 145. 


660, 15 SE 842, 32 AmSR 101. 


Powers and duties of managing 
owner generally see supra §§ 95-100. 


Rights of part owners generally see 
supra §§ 82-90. 


97. Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 


98. Rights of minority owners of 
vessel see infra § 87. 


99. Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 


1. See cases infra notes 2-11. 


Validity of contracts generally see 
Contracts §§ 144-481. 


2. Adler v. Galbraith, etc., Co., 156 
Fed. 259. 


Waiver or estoppel see infra § 157. 


3. Davis v. Wallace, 7 F. Cas. No. 
3,657, 3 Cliff. 123; Fulton Lighterage 
Com ya Ne we Vion, (CeMtee HC Ose Loo 
Misc. 374, 240 NYS 88. 


[a] Bule applied.—A provision in 
a charter party whereby the parties, 
by contract, agree to adopt a different 
rule as to burden of proof than that 
provided by law, was valid. Fulton 
Lighterage Co. v. New York Cent. R. 
Co., 136 Misc. 374, 240 NYS 88. 


[b] Illegal collateral agreement.— 
Where two several contracts are made 
relative to the affreightment of goods, 
the one being a valid charter party 
and the other a collateral agreement, 
referring to the charter party and de- 
signed to further and assist in its 
performance, but void at common law 
for illegality, the void collateral 


sae The Gleaner, 240 Fed. 


[b] Option to one party to perform 
particular acts.—(1) The mere fact 
that the charter party is conditioned 
upon the performance of certain acts 
by one of the parties thereto, which 
acts he is free to perform or not as 
he may choose, does not amount to 
such lack of mutuality as will make 
the charter party void after perform- 
ance of the condition. ‘Scott v. Mor- 
agues Lumber Co., 202 Ala. 312, 80 
S 394. (2) Conditional charter par- 
ty see infra § 156. 


[ec] Charter as continuing offer.— 
(1) A charter party wanting in mu- 
tuality of obligation be considered as 
a continuing offer by the party who 
is bound to the party who is not 
bound, which becomes an enforceable 
agreement when the latter elects to 
act under it, at least where the acts 
of the latter are not such as to obli- 
gate him thereafter to any further 
performance. The Gleaner, 240 Fed. 
163. (2) Where a void charter par- 
ty lacking in mutuality because it re- 
quired the vessel to carry all cargo 
offered, but did not require the char- 
terer to offer any or otherwise bind 
him, was acted upon by the latter 
by his offering cargo at various 
points, it did not become binding 
thereby, and the failure of the ves- 
sel to take on the cargo offered at 
one port was not a breach of cargo, 
although she had, prior thereto, taken 
on that offered by the charterer at 
other ports. The Gleaner, supra. 


Mutuality as affects validity of con- 
tracts generally see contracts § 179. 


- 
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parties must have been competent to contract,® the 
parties must have assented thereto,’ it must not have 
been tainted by fraud,* and it must be sufficiently 
definite and certain.® An agreement, however, 1s not 
invalidated by the fact that it is terminable at will’® 


or is for an indefinite period. 


[§ 154] 2. Offer and Acceptance—a. In General. 
The expressed intentions of the parties govern in 
determining whether there is a charter party,'* and 
they are not allowed to be defeated by their unex- 
pressed intentions or understanding 
contracts,!4 the minds of the parties must meet with- 
out variance on any material point between the 


6 See Thompson v. Hamilton, 12 
Pick. (Mass.) 425, 23 AmD 619. 


fa] Infancy.—(1) A charter par- 
ty wherein an infant is the charterer 
is not void but merely voidable, and is 
valid until avoided by him. Thomp- 
son v. Hamilton, 12 Pick. (Mass.) 425, 
23 Amp) (619:. (2) Contracts: of in- 
fants generally see-Infants §§ 148- 
202. 


7. Offer and acceptance see infra 
§§ 154-157. 


8. Hendricksson 
Phila, iP) 590: 


[a] Mere expression of opinion is 
not such a representation of fact as 
will authorize one signing a charter 
party to be released therefrom on the 
ground of false representation. An- 
dersen v. Texas Co., 279 Fed. 76. 


[b] Innocent misrepresentations. 
—(1) If a person is induced to enter 
into a charter party by material false 
representations, he may rescind the 
charter, although the statements were 
innocently and not fraudulently made. 
Compagnie Chemin de Fer Paris-Or- 
léans v. Leeston Shipping Co., 36 T. 
i. R68 (2) This right to rescis- 
sion may exist although at the time 
of its exercise there has been a par- 
tial performance under the charter. 
Compagnie Chemin de Fer Paris-Or- 
leans vy. Leeston Shipping Co., supra. 


{c) Plan of steamer as basis for 
charter.— Where a charter party was 
negotiated and concluded on the basis 
of a plan of the vessel contained in a 
book of plans of vessels, and all state- 
ments as ‘to capacity were qualified 
by notices in the printed descriptions 
of the vessel, ‘not accountable for 
errors in description” and ‘“‘particulars 
of steamer believed correct but not 
guaranteed,” there were no fraudulent 
representations as to capacity author- 
izing redelivery by the charterer. 
Ansgar SS. Co. v. William W. Brauer 
SS. Co., 121 Fed. 426. 


v. Wright, 14 


9. See cases infra this note. 
[a] Charters held not uncertain.— 
(1) A charter is not void for un- 


certainty merely by reason of a pro- 
vision, regarding the place of deliv- 
ery, which is so inclusive as to cover 
several ports, even though the car- 
riage rates to the place of destination 
may vary among the ports included 
(Scott v. Moragues Lumber Co., 202 
Ala. 312; 80 S394), 2) nor is it 
because the vessel is chartered for 
one month “and as much longer as 
said vessels may be required” by the 
charterer (Sturgis v. New Jersey 
Steamboat Co., 62 N. Y. 625 [aff 35 
N.Y. Super. 251). 


10. Shamrock Towing Co. v. New 
MOTs siG) BY C2d) 99 nish var sullie 
van, 40 La. Ann. 193, 3.S 730; Cutler 
Ve Vinson 16. Pick.) (Miass.)i sib. 7, 
AmD 385. See Sturgis v. New Jersey 
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its clauses.?® 


As in other 


Steamboat Co., 62 N. Y. 625 [aff 35 
N. Y. Super. 251] (where the charter 
was for a month “and as much longer 
as said vessel may _ be required by 
the charterer). And see infra § 182 
text and notes 58-60. 


11. Holl v. Pinsent, 6 Moore C. P. 
228,17 ECL 480. 


[a] Period held indefinite.—W here 
the charter party makes no mention 
of the continuance of the voyage and 
does not limit it to a voyage between 
two given ports, providing for peri- 
odic payments as long as she might 
remain employed under the charter, 
and reciting that the charter shall 
continue until the charterer gives the 
owner notice, notwithstanding the 
charter party provided that the ves- 
sel should be discharged at certain 
named ports, the charter party was 
for an indefinite period where the 
charterer was free to determine at 
which of the ports specified the ship 
should be discharged. Holl v. Pin- 
sent, 6 Moore C. P. 228, 17 HCL 480. 


12. The Alberto, 24 Fed. 375. 


13. The Alberto, supra; Weber v. 
Kingsland, 21 N. Y. Super. 415. See 
Quillan v. Brunswick, etc., R. Co., 130 
Fed. 216 (where it was held that an 
agent, in agreeing to a charter party, 
had, under the circumstances and by 
the evidence, acted in behalf of one 
principal, where he denied an inten- 
tion to do so and asserted that his 
actual purpose was to contract in be- 
half of another for whom also he was 
agent). 


14. Agreement or mutual assent in 
vise Pee generally see Contracts §§ 
—121. 


15. La Compania, etc., v. Spanish- 
American Light, ete., Co., 146 U. S. 
483, 13 SCt 142, 36 L. ed. 1054; Adler 
v. Galbraith, ete., Co., 156 Fed. 259; 
The Accame, 12 Fed. 345; Metropoli- 
tan Coal Co. v. Boutell Transp., etc., 
Co., 185 Mass. 391, 70 NE 421; Nipigon 
Transit Co. v. Smythe, 137 Mich. 103, 
100 NW 275; Hendricksson v. Wright, 
14 Phila. (Pa.) 590. 


16. La Compania, etc. v. Spanish- 
American Light, ete., Co., 146 U.-S. 
453,138 SCUlt43" 36 us WaelOb 46 dhe 
Rebecca R. Douglass, 248 Fed. 366 
[aff 273 Fed. 685]; Adler v. Galbraith, 
ete., Co., 156 Med. 259; Starr v. Gal- 
gate Ship Co., 68 Fed. 234, 15 CCA 
366 [rev on other grounds 58 Fed. 
894]; Metropolitan Coal Co. v. Bou- 
tell ‘Transp.,etc., ‘Co., £85) Mass. 394, 
70 NE 421. 


[a] Rule applied.—When the own- 
er offered to charter its vessels for a 
definite time, clearly stated, it was 
not an assent to, or acceptance of, its 
offer for the prospective charterer 
to name another period, even though 
the date of termination in the con- 
tract proposed and that stated in the 
reply was the same. Metropolitan 


offer and acceptance.* a 
in regard to which the minds of the parties have 
not met, the entire instrument is a nullity as to all 
Thus an acceptance that varies from 
the offer cannot be deemed an assent to the propo- 
sition for a charter party to which it is sent in re- 
ply,'’ but it is to be classed as an independent pro- 
posal,!® which counterproposal, in turn, in order 
to become a contract of charter party, would have 
to be accepted by the first offerer.’® ) 
ever, the attempted acceptance is ineffectual to give 
rise to a valid charter because it varies from the 
terms proposed in the offer, such a defective accept- 


[§§ 158-154 


If there is any part of it 


Where, how- 


Coal Co. v. Boutell Transp., etc., Co., 
185 Mass. 391, 70 NE 421. 


[b] Introduction of variant into 
written form of charter party.—(1) 
Where the parties have agreed to the 
terms on which a vessel is to be char- 
tered, and the form in which it is to 
be expressed, and thereafter, pending 
the execution of a charter party in 
accordance with the form agreed on, 
one of the parties introduces therein 
a provision materially altering the 
form assented to in any wise, to 
which alteration the other party nev- 
er assents, no charter party arises 
therefrom which the party who has 
made the alteration can enforce 
against the other party (Lutz v. 
Douglass, 273 Fed. 685 [aff The Re- 
becca R. Douglass, 248 Fed. 366]; 
Starr v. Galgate Ship Co., 68 Fed. 234, 
15 CCA 366; Pew v. Laughlin, 3 Fed. 
39), (2) nor can the party making 
such alteration any longer rely on 
the agreement which has actually 
been assented to as the basis of a 
charter party by parol, where there 
is no waiver of the newly inserted 
provision by him (Lutz v. Douglass, 
273 Fed. 685 [where it was further 
said, by way of dictum, that the oral 
contract would have been valid had 
libelant waived the new provision]. 
But see The Rebecca R. Douglass, 248 
Fed. 366 [where the lower court in 
the same case said, in a dictum, that 
the alteration in the form rendered 
the original oral agreement invalid]); 
(3) and this is so although the par- 
ty against whom enforcemnent is 
sought has actually signed the instru- 
ment in the form agreed upon, and 
the variant clause is introduced there- 
after but before complete execution 
by delivery of the instrument with 


‘the signature of the other party 
thereto (Pew v. Laughlin, supra). 
(4) The agreement actually entered 


into may, it seems, be enforced as a 
charter party against the party mak- 
ing the alteration by the other party 
to the instrument (Lutz v. Douglass, 
273 Fed. 685 [aff 248 Fed. 366]; West 
India ; SS.) Co ww. (Chicage » House 
Wrecking Co., 249 Fed. 338, 161 CCA 
346); (5) and further, the charter 
party with the alteration may be en- 
forced by the party who has altered 
the form agreed upon, where the 
other party has assented to the alter- 
ation (The Doon, 269 Fed. 117), 
(6) as by contract, amounting to 
acquiescence in the alteration, of such 
a character as to amount to a waiver 
of his right to contest his assent 
thereto (The Doon, supra). 


17. Metropolitan Coal Co. v. Bou- 
tell Transp., etc., Co.,'185 Mass. 391, 
70 NE 421. 


18. Metropolitan Coal Co. v. Bou- 
tell Transp., etc., Co., supra. 


19. Metropolitan Coal Co. v. Bou- 
tell Transp., etc., Co., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 154-156) 


ance, not amounting to, nor designed as, a counter- 
offer, does not destroy the existence of the offer 
so as to render it thereafter unavailable as the basis 
of a charter party upon a further acceptance which 
corresponds with the offer,?° at least where the in- 
operative acceptance was designed by the offeree to 
accord with, and be an agreement to, the offer,?1 
and if, after an invalid acceptance but before the 
termination or withdrawal of the offer, the offeree 
expresses his assent by an acceptance complying with 
the terms of the offer, there is a sufficient manifesta- 
tion of assent for the existence of a valid charter 
party.*? Such subsequent acceptance is sufficient 
for this purpose although it is made orally and al- 
though the offer and the invalid prior acceptance 
have both been in writing.?% 


Mistake. Insertion of a separable and independ- 
ent clause, not of the essence of the contract, into 
a charter party by mistake has been held insufficient 
to sustain the contention that no valid charter party 
has in fact ever been entered into;?4 and where 
such a clause is inserted by mutual mistake, after 
the charter terms have in fact been agreed upon, it 
may be reformed to express tlie true intention of the 
parties, in the same manner as other instruments gen- 
erally.?5 


[§ 155] b. Negotiations and Preliminary Transac- 
tions. Mere willingness of the parties to enter into 
a charter party is not enough to constitute such a 
contract.2® With charter parties, as with other con- 
tracts,?? the test as to whether a paper is a contract 
or an agreement to make a contract depends upon 
whether there is embodied within the paper every- 
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thing which the parties may have agreed to do, the 
other requisites to a contract being present.28 The 
fact that the parties intend to express their agree- 
ment in a more formal instrument will not preclude 
it from constituting a present charter?® unless there 
is a definite understanding of the parties to the con- 
trary.°° So the fact that the charter is executory 
in some of its requirements does not render it in- 
complete so as to preclude it from being a “contract” 
as distinguished from a “preliminary agreement.’’?4 
When negotiations are by letters, whether they have 
resulted in a completed contract, or are merely in- 
cidental to the making of a future contract is often 
a difficult question®? and is to be determined by the 
intention of the parties.*3 


[§ 156] c. Conditional Agreement. Where the as- 
sent of a party to a proposed charter party is condi- 
tional only, and the condition is never fulfilled and 
never waived, such imperfect assent is insufficient for 
the creation of a charter party.*4 Thus, where the 
assent of the owner is expressly conditioned upon the 
responsibility of a guarantor furnished by the char- 
terer, the charterer has no valid charter which he 
can enforce against the owner if the guarantor turns 
out to be irresponsible;*° so, where the owner’s con- 
sent is conditioned upon the furnishing of a surety 
by the charterer, and no surety is furnished, no 
charter party results.*®° The mere fact, however, 
that the owner knows that the charterer intends to 
transfer his charter rights to third persons with 
whom he is bargaining does not make the charter 
conditional upon the suecessful consummation of 
the intended transfer where it is not expressly se 


20. Walter v. Boutell Transp., etc., 
Co., 196 Mass. 90, 81 NE 650; Metro- 
politan Coal Co. v. Boutell Transp., 
etc., Co., 196 Mass. 72, 81 NE 645. 


21. Metropolitan Coal Co. v. Bou- 
tell Transp., etc., Co., supra. 


22. Walter v. Boutell Transp., etc., 
Co., 196 Mass. 90, 81 NE 650; Metro- 
politan Coal Co. v. Boutell Transp., 
etc., Co., 196 Mass. 72, 81 NE 645. 


23. Metropolitan Coal Co. v. Bou- 
tell Transp., etce., Co., supra. 


24. Ainesworth Coal, etc., Co. Vv. 
Trafikaktiedolaget Grangesberg Oxel- 
osund, 287 Fed. 291 [aff 273 Fed. 215, 
281 Fed. 231]. 


[a] Bule applied.—Where there 
was added, aS a clause in a charter 
party, a stipulation for the bunkering 
of the ship by the charterer at cur- 
rent rates, such clause being insert- 
ed by mistake and without any real 
agreement of the parties thereto and 
not being of the essence of the con- 
tract, such addition by mistake did 
not invalidate the assent to the whole 
of the charter party. Ainesworth 
Coal, ete., Co. v. Trafikaktiedolaget 
Grangesberg Oxelosund, 287 Fed. 291 
[aff 273 Fed. 215, 281 Fed. 231]. 

25. Vergottis v. Ford, 34 T. L. R. 
2dd- 

Reformation of instruments gener- 
ally see Reformation of Instruments 
ise} (Oh A ray CXOUG 

26. Eastern Transp. Co. v. Hast 
Carolina Lumber Co., 262 Fed. 195. 

27. Effect of agreement to reduce 
negotiations to writing in contract 
generally see Contracts § 100. 

28. Andersen v. Texas Co., 
Fed. 76 [cit C. J.]. 

[a] Recital in instrument by the 


279 


charterer that he has “this day char- 
tered” the vessel has been held in- 
dicative of a present charter party 
rather than a mere agreement to char- 
ter in the future, and this despite the 
further stipulation that certain con- 
ditions were ‘‘to be according” to a 
certain other charter party, the lat- 
ter language serving merely for the 
purpose of incorporating the condi- 
tions described as they appeared in 
the charter party referred to into that 
wherein the reference was made. 
James v. Brophy, 71 Fed. 310, 18 CCA 
49. 


29. American Hawaiian SS. Co. v. 
Willfuehr, 274 Fed. 214; James v. 
Brophy, eidemeds 31 Oe ksi CCAn4 oe ihe 
Pribumewm 24) eu.) Cas. INon 4d 33 
Sumn. 144; Jewett v. Emson, 25 N. 
Y. Super. 165. See Maury v. Culli- 
ford, 10 Fed. 388, 4 Woods 118 (rec- 
ognizing the rule). 

“The making of a mere formal in- 
strument under such circumstances 
may be treated rather as the farther 
assurance, than as the inception of 
a maritime charter party.” The Trib- 
une, supra. 


Effect on correspondence of intent 
to conclude charter party by formal 
instrument see infra, notes 32, 33. 


30. Eastern Transp. Co. v. East 


Carolina Lumber Co., 262 Fed. 195; 
Jewett v. Emson, 25 N. Y. Super. 165. 


31. Andersen v. Texas Co., 279 
Fed. 76. 
[a] Rule applied.—Where a clause 


in an agreement for the hire of a 
vessel provided that the charterers 
must sign and abide by the British 
bunker rules before the charter be- 
came effective, and that the charter 
did not become binding on the owner 
until such signing, such a clause hav- 


ing been stamped by the owners on 
the charter party form which was 
submitted to the owner by the char- 
terer and was signed and returned 
by the owner, and where ‘tthe char- 
terer, after some inquiry regarding 
such bunker rules, signed the instru- 
ment with the clause appearing there- 
on, it was held that they agreed there- 
by to sign such British bunker rules 
and that the mere fact that such fu- 
ture conduct was contemplated by the 
parties did not make the contract a 
mere executory agreement to enter 
into a charter, but that it was a pres- 
ent charter party. Andersen v. Texas 
Corned bedi 6e 


32. Det Forenede Dampskibs-Sel- 
skab Aktieselkab v. C. F. & G. W. 


Eddy, Inc., 293 Fed. 82. 

33. Det Forenede Dampskibs-Sel- 
skab Aktieselkab v. C. F. & G W. 
Eddy, Inc., supra. 

[a] Matters to be considered: 


Among the circumstances which are 
determining is whether the negotia- 
tions themselves indicated that a 
written draft was contemplated, as a 
conclusion of the.contract, and, if a 
written contract is proposed or re- 
ferred to during the negotiations, it 
is some evidence that the parties in- 
tended a formal contract to be made. 
Furthermore, in arriving at such in- 
tention, the court may look at the 
construction which the parties them- 
selves have, by their subsequent con- 
duct, placed on their negotiations. 
Det Forenede Dampskibs-Selskab Ak- 
tieselkab v. C. F. & G. W. Eddy, Inc., 
293 Fed. 82. 


34. See cases infra notes 35, 36. 

35. Erlen v. The Brewer, 8 FE. Cas. 
No. 4,519 [rev 8 F. Cas. No. 4,519a]. 

36. The H. W. Edye, 12 F. Cas. No. 
6,964. 10 Ben. 238. 


110 [58 C.J.] 
provided;*? the agreement under such circumstances 
is a valid charter party from the time of execution, 
and not a mere memorandum conditioned upon the 
success of another transaction.** Where the con- 
tract for a charter party is conditional, and the spec- 
ified condition occurs, the contract remains thereaft- 
er as if no condition had ever been stipulated; if 
no time is stipulated within which the condition shall 
be satisfied, it is sufficient to make the charter party 
absolute that it happens within a reasonable time 
after the agreement is made.*® However, where the 
condition is not one which is precedent to the ex- 
istence of a charter party but is only one which is 
precedent to the existence of any obligation on the 
part of one of the parties to a charter already agreed 
to, the failure of such a condition is not sufficient to 
prevent the existence of a valid charter party.** 


[§ 157] d. Waiver and Estoppel.*? The parties to 
a proposed charter party may, by their acts and 
conduct manifesting assent, bind themselves so that 
the objection of an absence of the assent requisite 
to the existence of a valid charter party is no longer 


37. Chamberlain v., Pettit, 49 Fed. 


SHIPPING 


struction company whose affairs were 
109. closely connected, and the owner of a 


[§§ 156-158 


available to them;** thus the delivery of a vessel 
by the owner to the charterer may amount, in legal 
effect, to the adoption by the owner of the existing 
charter party,‘4 and, conversely, the delivery and 
receipt of the ship have been held to constitute at 
least a technical acceptance by the charterer of the 
terms of the charter as they are expressed.** In 
order, however, for one of the parties to a proposed 


charter party to be held to have waived a variation, - 


and agreed to a substitution proposed by the other 
party, it must appear that he knew of it.*® Al- 
though the charter contract is not signed in behalf 
of the ship or her owners, it is binding upon both 
parties, if it has been delivered to, and accepted by, 
them, and the ship has entered on its performance.*? 


[§ 158] 3. Formal Requisites. A charter party 
does not require any particular form for its valid- 
ity.48 So letters*® or telegrams®® exchanged be- 
tween the parties, or an unsigned paper embodying 


the terms agreed to,®! may be equivalent to a char- _ 


ter party. The circumstance of the parties having 
named their agreement, a charter party does not 


to load the vessel, knowing of the 
owner’s demand, he, by his silence 


38. Chamberlain v. Pettit, supra. 


39. Scott v. Moragues Lumber Co., 
202 Ala. 312, 80 S 394. 


[a] Designatson of port of deliv- 
ery-—Where a charter is conditioned 
upon certain conduct of the owner and 
names no port of delivery, and where 
the charterer does not at any time 
thereafter name such port, he not 
being notified of the fulfillment of the 
condition by the owner nor having 
any knowledge thereof until after the 
owner has chartered the vessel to a 
third person, designation of a port 
of delivery is not, under the circum- 
stances, such a condition precedent 
that a failure in that respect will de- 
feat a recovery by the charterer. 
Scott v. Moragues Lumber Co., 202 
Ala. 312, 80 S 394. 


40. Scott v. Moragues Lumber Co., 
supra. 


41. Andersen v. Texas Co., 279 Fed. 
76; American Hawaiian SS. Co. v. 
Willfuehr, 274 Fed. 214. 


42. Estoppel generally see Estop- 
Pel ez (CMI p 10525 


Waiver generally see [40 Cyc 252]. 


43. Carleton v. Three Hundred 
Sixty-Seven Tons of Coal, 206 Fed. 
345; The Alberto, 24 Fed. 379. See 
cases infra notes 44-47. 


[a] Failure to explain ambiguous 
offer.— Where the charterer’s offer 
for a vessel was ambiguous, and the 
owner's acceptance disclosed the fact 
that he was acting upon a different 
proposition than the charterer had 
meant to submit, and where, never- 
theless, the charterer made no effort 
to reach the owner for the purpose 
of clearing up the ambiguity and of 
explaining what was meant by the 
offer, but suffered the ship to pro- 
ceed to the designated port of de- 
livery, the charterer was then estop- 
ped to deny the validity of the char- 
ter party as understood by the owner, 
despite the fact that upon arrival the 
charterer did explain the meaning of 
his offer. The Alberto, 24 Fed. 379. 


[b] Acquiescence of agent as bind- 
ing principal. Where one person was 
agent for two corporations, one a 
railroad company and the other a con- 


vessel dealt with him, in regard to a 
charter party, treating him through- 
out as the agent of the railroad com- 
pany, and where the agent knew that 
the owner intended to deal with the 
railroad company as charterer, the 
owner could subsequently hold it in 
that capacity, and even if, under the 
circumstances, the agent’s conduct 
amounted to but mere acquiescence in 
the apparent intention of the owner 
to deal with the railroad, this was 
sufficient to fix liability on the rail- 
road as charterer, and it could not 
claim that the agent’s assent to the 
charter had been as agent of the con- 
struction company rather than as 
agent of the railroad. Quillan v. 
Brunswick, etc., R. Co., 130 Fed. 216. 


44. La Compania, etc., v. Spanish- 
American Light, etc., Co., 146 U. S. 
483, 18 SCt 1438, 36 L. ed. 1054. 


45. Shamrock Towing Co. v. New 
VOLK 16. co. (2d) 5 199; S Anes wontul 
Coal, ete., Co. v. Trafikaktiedolaget 
Grangesberg Oxelosund, 287 Fed. 291 
[aff 273 Fed. 215, 281 Fed. 231]. 


[a] Silence as acceptance.—(1t) 
Where a charter party terminable at 
the will of either party existed, and 
the owner refused to proceed further 
upon the contract unless the charterer 
should agree to an alteration in cer- 
tain particulars, and the charterer, 
without reference to the _ stated 
changes, requested the owner to con- 
tinue to furnish it with vessels, which 
request was complied with, and boats 
delivered and received thereafter, the 
charterer’s request for, and receipt of, 
the boats was an acceptance of the 
terms set forth by the owner. Sham- 
rock Towing Co. v. New York, 16 F. 
(2d) 199. (2) Where a charter par- 
ty form was signed by the charterer, 
and the vessel delivered to him, and 
the paper to the owner for his signa- 
ture, and where the owner objected 
to one of the clauses and informed 
the charterer that he would not agree 
to the contract as signed and called 
his attention to an alteration in the 
objectionable clause, stating that if 
the charterer did not agree to such 
alteration he should discontinue the 
loading of the ship which he had al- 
ready started, and where the charter- 
er, entering no objection, continued 


which led the owner to allow the con- 
tinued loading of the vessel, estopped 
himself from objecting to the valid- 
ity of the charter party for want of 
the requisite assent. The Doon, 269 
Fed. 117. 


46. Metropolitan Coal Co. v. Bou- 
tell Transp., etc., Co., 185 Mass. 391, 
70 NE 421. See The Alberto, 24 Fed. 
379 (where a party was held not to 
have waived the provisions of a char- 
ter party where he did not know that 
the other party was denying: their 
validity, or that proposals made to 
him were intended to be in substitu- 
tion for the charter terms). 


Ratification see infra § 161. 


47. James v. Brophy, 71 Fed. 310, 
18 CCA 49. See Morris v. The Alvah, 
59 Fed. 630 [aff 77 Fed. 315, 23 CCA 
181] (holding that a contract binds 
the ship when it is confirmed by those 
who have authority, and the ship has 
actually entered upon the perform- 
ance of it, although it may have been 
a contract preliminary to a maritime 
contract, or made by brokers acting 
without sufficient authority). 


48. American Hawaiian SS. Co. v. 
Willfuehr, 274 Fed. 214; James v. 
Brophy, 71 Fed. 310, 18 CCA 49: The 
Tribune, 24 F. Cas. No. 14,171, 3 Sumn. 
144. See Raymond v. Tyson, 17 How. 
(U. S.) 58, 15 L. ed. 47 (recognizing 
the rule). See also cases passim in- 
fra.$159. 


[a] Sealed instrument not essen- 
tial— Moore _v. Sun Printing, ete., 
Assoc., 95 Fed. 485 [rev on other 
grounds 101 Fed. 591, 41 CCA 506 (aff 
Se S. 642, 227" SCC 240) 46" le eat 


49. Shamrock Towing Co. v. New 
York, 16 F. (2d) 199; Det Forenede 
Dampskibs-Selskab Aktieselkab v. C. 
F. & G. W. Eddy, Inc., 298 Fed. 82; 
Tweedie Trading Co. v. Craig, 159 
App. Div. 192, 144 NYS 68. 


50. Det Forenede Dampskibs-Sels- 
kab Aktieselkab v. C. F. & G. W. Ea- 
dy, Inc., 293 Fed. 82; Carleton vy. 
Three Hundred Sixty-Seven Tons of 
eoceleeer Fed. 345; The Alberto, 24 

ed. ft 


51. Lidgett v. Williams, 4 Hare 
456, 30 EngCh 456, 67 Reprint 727. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 158-160] 


make it one where it does not contain the essentials 


of such a contract.52 
Seal. 


contract will constitute a 
therein specified.®* 


[§ 159] 4. Necessity of Writing. 
not be in writing,®* and it is held that it may be 
by parol,®® or at least that provisions of a parol 
agreement of the same character may be valid and 
operate in the same manner as the provisions of a 


written charter party.°® 


[§ 160] D. Charters by Agents or Brokers—1. Au- 
thority Zo Make. One person is not bound by a char- 
ter party entered into by another without authority 


52. Stalker vy. The Henry Knee- 
jand,722 KY ‘Cas: No. £35282: 


53. White v. Parkin, 12 East 578, 
104 Reprint 225. 


54. Quirk v. Clinton, 20 F. Cas. No. 
11,518; Mugegridge v. Eveleth, 9 Metc. 
(Mass.) 233; Taggard vy. Loring, 16 
Mass. 336, 8 AmD 140. 


’ [a] Sufficiency of writing under 
statutory requirement.— Where a gov- 
erning statute reauired that charter 
parties be in writing or be established 
by documentary or written evidence, 
and the parties, having no charter 
party forms available, agreed upon 
the shipment of cargo under charter 
terms similar to those of prior char- 
ter parties between the same parties, 
differing only with reference to the 
terms of freight, this agreement be- 
ing embodied in correspondence be- 
tween the parties, there was sufficient 
shown to constitute a charter party 
valid within the terms of the stat- 


ute. The Fri, 154 Fed. 333, 83 CCA 
205. 
55. Monongahela, etc., Dredging 


Co..v. Rodgers Sand Co., 296 Fed. 916 
[aff 296 Fed. 919]; The Raymond M. 
White, 290 Fed. 454 [aff sub nom. 
Simmons Transp. Co. v. Wright, etc., 
Lighterage Co., 296 Fed. 1023]; Amer- 
ican Hawitiian SS. Co. v. Willfuehr, 
274 Fed. 214; Fish v. Sullivan, 40 La. 
Ann. 193, 3 S 730. 


56. Huron Barge Co. v. Turney, 71 
Fed. 972; James vy. Brophy, 71 Fed. 
310, 18 CCA 49; Quirk v. Clinton, 20 
F. Cas. No. 11,518; Swanton v. Reed, 
35 Me. 176; Cook v. Fiske, 12 Gray 
(Mass.) 491; Muggridge*v. Eveleth, 
9 Metc. (Mass.) 233; Thompson v. 
Hamilton, 12 Pick. (Mass.) 425; 23 
AmD 619; Perry v. Osborne, 5 Pick. 
(Mass.) 422; Taggard v. Loring, 16 
Mass. 336, 8 AmD 140; Coe v. Cook, 
8 Whart. (Pa.) 569. 


Parol evidence to prove existence 
or contents of charter party see infra 
§ 342. 


57. The Rakel, 286 Fed. 325 [rev on 
other grounds 280 Fed. 411]; Metro- 
politan Coal Co. v. Boutell Transp., 
etc., Co., 185 Mass.- 391, 70 NE 421; 
Nipigon Transit Co. v. Smythe, 137 
Mich. 103, 100 NW 275. See Perkins 
v. Bethlehem Steel Corp., 43 F. (2d) 
334 (applying a like rule to a false 
representation of partnership, and 
holding that the seller of a cargo 
shipped ona vessel chartered by him 
cannot bind the buyer of the cargo 
as a cocharterer by his statements of 
partnership, in the absence of such 
relation or of any authorization from 


After the parties have executed a charter 
party under seal, they may make a further valid 
parol contract for another time, incorporating by 
reference provisions of the sealed instrument and not 
inconsistent therewith, which new and independent 
good charter for the time 
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from him,5? or in excess of his authority,5® in the 
absence of ratification,®® and conversely, one may 
be bound by a contract entered into by his agent 
within the scope of his authority.%° { 
enter into a charter party need not be conferred by 
a specialty,®* or by any other particular form of 
Where no limitation is placed on the 
manner in which the agent’s authority to charter is 
to be exercised, it may be exercised in any way ap- 


Authority to 


propriate to carrying the authority into effect.°? An 


A charter need 


agent to whom only limited and special authority to 
enter into a charter party is given cannot confer on 
a subagent for that purpose a broad discretionary 
power so as to bind the principal to a charter which 
the agent himself was not authorized to enter into.®4 


Matters with reference to the agent’s authority,®® 


the buyer). 


[a] Known want of authority.— 
A charter party executed in the name 
of a third person as principal by one 
known to both parties to have no au- 
thority does not bind the alleged 
charterer. New York, etc., SS. Co. v. 
Harbison, 16 Fed. 688, 21 Blatchf. 


ood. 


[b] Surrounding facts and cir- 
cumstances are to be considered in de- 
termining question of authority. 
Starr v. Galgate Ship Co., 68 Fed. 234, 
15 CCA 366 [rev 58 Fed. 894]. 


58. Adler v. Galbraith, ete., Co., 
156 Fed. 259; Starr v. Galgate Ship 
Co., 68 Fed. 234, 15 CCA 366 frev 58 
Fed. 894]. 


59. Ratification see infra § 161. 


-60. The S. L. Watson, 118 Fed. 945, 
55 CCA 439. 


[a] Limitations.—Where the au- 
thority given the agents is limited in 
and to certain particulars, such an 
agreement authorizes the agents to 
bind the principal, within the limits 
indicated, by such stipulations’ as are 
usual in such cases. Morris v. The 
Alvah, 77 Fed. 315, 28 CCA 181 [aff 59 
Fed. 630]. 


[b] Discretion of agent.—Where 
the authority conferred upon a broker 
vests in him a large discretion as to 
the exercise of his authority in mak- 
ing a charter, he may bind his prin- 
cipal to any reasonable terms, within 
the scope of the discretion thus con- 
ferred, to which he may agree in the 
making of a charter party. The S. 
L. Watson, 118 Fed. 945, 55 CCA 439. 
See Hickman, etc., Co., Ltd. v. Ernst 
Shipbuilding Co., (N. S.) [1928] 2 
DomLR 229, 234 (where, in the opin- 
ion of Graham, J., it was said that 
the broker’s agreement to a clause 
for cancellation at the charterer’s op- 
tion was authorized under the dis- 
cretion vested in him by the absence 
of any provision as to time in the 
owner’s authorization to the broker). 


[c] Mistake.—(1) If the owner 
specially authorizes a broker to enter 
into a particular charter party, the 
mere fact that at the time of the 
giving of such authority the own- 
er was mistaken, through his own 
fault, as to material facts in con- 
nection with the proposed charter, 
does not render it invalid. The 
Margaretha, 167 Fed. 794, 93 CCA 184. 
(2) Where negotiations for the char- 
ter of a vessel were conducted by tel- 
egrams exchanged between the owner 
and the charterer, through a broker, 
and the owner authorized the broker 


and those with reference to ratification by the prin- 
cipal,®® are governed by the law of the place where 
the authority has been conferred or where the con- 


to enter into a charter party in his 
behalf, the owner’s mistake as to the 
character of the cargo proposed, not 
induced or centributed to by anything 
in the charterer’s communications, did 
not impair the broker’s authority or 
the charter concluded by virtue 
thereof. The Margaretha, 167 Fed. 
794, 93 CCA 184. 


[d] Undisclosed principals (1) are 
bound by charter parties made by 
their agents while acting in the scope 
of their authority (Morris vy. The 
Alvah, 77.) Med, 315) (23 "€@Ay fsis [att 
59 Fed. 630]), (2) conversely, they 
may avail themselves of charters en- 
tered into by their agents for their 
benefit when the agent’s acts are au- 
thorized or ratified (Metropolitan Coal 
Co. v. Boutell Transp., ete., Co., 185 
Mass. 391, 70 NE 421), (3) subject, 
however; to the limitation that an un- 
disclosed principal cannot sue or be 
sued on the contract, if to do so would 
be to violate a term of the written 
contraet (Redebiaktiebolaget Argo- 
naut v. Hani, [1918] 2 K. B. 247). 


[e] Agent described as charterer. 
—(1) Where the charter party desig- 
nates that it is made by named per- 
sons ‘as charterers,” it is a question 
of construction whether such an ex- 
pression is a mere description not 
constituting a term of the charter or 
whether it is a stipulation entering 
into, and becoming a part of, the 
latter. Redebiaktiebolaget Argonaut 
Ww. Hani, [1918] 2 K. B.. 247%. _ (2) For 
the determination of the matter it is 
always necessary to look to the doc- 
ument as a whole. Redebiaktiebola- 
get Argonaut v. Hani, supra. (3) If 
it is found to be a term in the char- 
ter, such description is binding on 
the parties even though the person 
named as charterer was in fact only 
the agent for an undisclosed princi- 
pal (Redebiaktiebolaget Argonaut v. 
Hani, supra), (4) and the latter can- 
not assert the rights conferred by the 
charter party upon the charterer 
(Redebiaktiebolaget Argonaut Vv. 
Hani, supra). 

61. Quirk v. Clinton, 20 F. Cas. No. 
11,518 ehickman,. 6te.4 Cows Ete. ie 
Ernst Shipbuilding Co., (N. S.) [1928] 
2 DomLR 229. 


62. Quirk vy. Clinton, 20 F. Cas. No. 
11,518. 

63. Quirk vy. Clinton, supra. 

64. Adler v. Galbraith, ete., Co., 
156 Fed. 259. 

65. Adler y. Galbraith, etc., Co., 
supra. 

66. Adler v. Galbraith, etc., Co., 
supra. 


‘ 
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duct asserted as a ratification took place rather than 
by the law of the place where the charter party 
agreement, if any, was executed.®* 


[§ 161] 2. Ratification of Unauthorized Charter. 
An unauthorized charter may be ratified by the per- 
son whom it is sought to bind,®* as by failure to dis- 
affirm it within a reasonable time after knowledge,°°® 
and in order that there may be ratification, it must 
be with full and correct information as to the facts.”7° 


67. What law governs charter par- 
ties generally see infra § 191. 


68. Morris v. The Alvah, 59 Fed. 
630 [aft 77 Hed. 315, 23 CCAl 181]; 
Metropolitan Coal Co. v. Boutell 


Transp., etc., Co., 196 Mass. 72, 81 NE 
645. And see cases infra this note; 
and notes 69, 70. 


[a] Owner cannot ratify in part 
and reject in part. La Compania, etc. 
v. Spanish-American Light, etc., Co., 
TAG MUSSINA SSeS MO Ot 142. eSGelumeds 
1054 [aff 31 Fed. 492]. 

Ratification generally see Agency 
§§ 77-146. 


Waiver and estoppel see supra § 
Los 

69. Saveland v. Green, 40 Wis. 431. 
See Huron Barge Co. v. Turney, 71 
Fed. 972 (where a similar rule was 
applied to ratification by the owner 
of a charter party entered into by an 
agent net a ship broker). 


[a] Ordinarily, an owner who, up- 
on being informed that ‘his broker has 
entered into a charter party in his 
behalf, does not see fit to inquire into 
its terms, must, for the just protec- 
tion of the charterer, be assumed to 
be content to rely on the broker and 
thus be held to be estopped from aft- 
erward disputing what was done, to 
the prejudice of the charterer. The 


S. L. Watson, 118 Fed. 945, 55 CCA 
439. 

70. Adler v. Galbraith, etc., Co., 
156 Fed. 259; Starr v. Galgate Ship 


€o.,, 68 Fed. 234, 15 CCA 366 [rev 58 
Fed. 894]; Craig v. Magee, 11 Fed. 
175, 14 Phila. (Pa.) 502 [aff 14 Phila. 
Cea) 54040 


[a] Material misstatement in this 
regard entitles the person who is 
claimed to have ratified to recede from 
an implied. ratification. Cralsoe ve 
Magee, 11 Fed. 175, 14 Phila. (Pa.) 
502 [aff 14 Phila. (Pa.) 540]. 


71. Agent’s contractual liability to 
third persons see Agency §§ 476-494. 


72. See cases infra notes 73-76. 


73. New York, etc., SS. Co. v. Har- 
bison, 16 Fed. 688, 21 Blatchf. 332. 
See Weidner v. Hoggett, 1 C. P. D. 533 
(where an individual signed ‘‘on ac- 
count of” an enterprise which was not 
a legal person but only a designation 
of a locality, he was personally liable 
on the charter party). ; 


74 Hudson Trading Co. v. Hasler, 
11 F. (2d) 666; Mazza v. J. G. White 
Mngineering Co., 274 Fed. 990; Ye 
Sense econ wv Corbitt, 9) Meds 403087 
Sawy. 368; Kerry v. Pacific Mar. Co., 
121 Cal. 564, 54 P 89, 66 AmSR 65. 


[a] Managing owner who makes a 
charter party, as such, without dis- 
closing the other part owners, has 
been held personally liable thereon. 
Kerry v. Pacific Mar. Co., 121 Cal. 564, 
54 P 89, 66 AmSR 65. 

[b] Identification.—(1) The test 
is not whether the principal is named, 
but whether he is identified (Strachan 
Shipping Co. v. Eccles, 25 Fed. (2d) 
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[§ 162] 3. Personal Liability of Agent or Broker 
on Charter Party. The general rules of agency" 
apply with reference to the personal liability of the 


broker or agent upon the charter party,’? as, for 


cipal.‘4 


lao. 


361 [rév 21 BS (2d) 653) 656and! cer- 
tiorari den 278 U. S. 610 mem,49 SCt 
13 mem, 73 L. ed. 535 mem]; Hudson 
Trading Co. v. Hasler, 11 F. (2d) 666. 
But see Ye Seng Co. v. Corbitt, 9 Fed. 
423, 7 Sawy. 368 [dictum to the con- 
trary]), (2) this rule being particu- 
larly applicable to maritime contracts 
(Hudson. Trading Co. v.. Hasler, <su- 
pra). See Universal Steam Nav. Co. 
v. MeKelvie, [1923] A. Cs 492° [aft 
[1922] 1K. B. 518, and overr Lennard 
v. Robinson 5 E&. & B. 125,035 HCE 
125, 119 Reprint 428] [where the 
agent signed “as agent” without nam- 
ing the principal in the instrument of 
charter party, but where both parties 
to the transaction knew for whom the 
agent was acting], (3) and words of 
description, which eliminate as prin- 
cipals all others save the one to be 
bound, are a sufficient disclosure to 
prevent any personal liability of the 
agent on this ground (Hudson Trad- 
ing Co. v. Hasler, Supra). (4) In like 
manner, if the charter provisions, 
when taken in connection with the 
surrounding circumstances, are suffi- 
cient to identify the principal, the 
disclosure is sufficient to relieve the 
agent from personal liability (Strach- 
an Shipping Co. v. Eccles, 25 F. (2d) 
361 [rev 21 F. (2d) 653, 656, and cer- 
tiorari den 278 U. S. 610 mem, 49 SCt 
13 mem, 73 L. ed. 535 mem]); (5) and 
if both the name and the identity of 
the owner are fully disclosed, the 
charterer cannot hold the broker lia- 
ble as principal (The Jungshoved, 
290 Fed. 733 [mod 272 Fed. 122 (cer- 
tiorari den sub nom. Dampskibs Selsk 


Dannebrog v. Aron, 263 U. S. 707, 44 
SCt 357,68) ls eda bas7ip 
[c] Disclosure held sufficient.— 


Where ship brokers, in chartering a 
vessel on behalf of the owner, did not 
name him but did describe themselves 
as “agents for owners of the steam- 
ship Lake Forney,” with further de- 
scription of the vessel, the charter 
party sufficiently disclosed the own- 
er’s identity, in view of the require- 
ments of law as to recording and reg- 
istering of vessels, to release the bro- 
kers from any personal liability un- 
der the charter party. Hudson Trad- 
ine (Co. Van blasler sly mn (edimeugbGs 
But see Ye Seng Co. v. Corbitt, 9 Fed. 
423, 7 Sawy. 368 (disapproving the 
rule that knowledge of the agency of 
the broker, and of her home port, in 
view of the required registration of 
the vessel, amounts to a disclosure of 
the principal, and asserting that it 
was defendant’s duty to disclose ‘the 
name of their principal’ if they 
wished to avoid liability, but hold- 
ing that the question was rendered im- 
material by reason of the virtual 
identity of the agent and the owner). 


75. Formal execution of contract 
generally see Agency §§ 321-336. 


76. See cases infra this note. 


[a] Personal liability held exclud- 
ed.—(1) A signature by the broker 
“as agent” has been held to be a de- 
liberate expression of an intention to 
exclude any personal liability on the 


example, in the case of the absence of a real prinei- 
pal,*® or in the case of an undisclosed agency or prin- 
So the general rules7® apply in the deter- 
mination of whether a charter is so executed by a 
broker or agent as to impose personal liability upon 


part of the signatory (Hudson Trad- 
ing Co, v. Hasler, 11 F. (2d) 666; Uni- 
versal Steam Nav. Co. v. McKelvie, 
[1923], A.) C. 492 [afi [1922 te ees: 
518, and overr Lennard v. Robinson, 5 
BE. & B. 125, 85’ BCL 125; 119 Reprint 
428]; Deslandes v. Gregory, 2 E. & 
BE. 610; 105. HOCH 610) Wale Repring 
230 [aff 2 E. & E. 603, 105 ECL 603, 
121 Reprint 226]. But see Strachan 
Shipping Co. v. Eccles, 25 F. (2d) 361 
[rey ‘21 .RY (20a) 653,656, andi certio= 
rari den 278 U. S. 610 mem, 49 SCt 13 
mem, 73 L. ed. 535 mem] (dictum ap- 
parently to the contrary). (2) And 
the same intention has been recog- 
nized and enforced where the sig- 
natory signed “for’’ the person de- 
seribed in the charter party and re- 
ferred to throughout the instrument 
as the charterer. Kimber Coal Co., 
Ltd. v. Stone & Rolfe, Ltd., [1926] A. 
C. 414 [rev [1925] S. C. 277]; Deslan- 
des v. Gregory, Supra. See Wake v. 
Harrop, 6 H. & N. 768, 158 Reprint 
859 [aff 1, BM. & C. 202,;.158 Reprint 
317] (holding that such a circum- 
stance constitutes at least good mat- 
ter for equitable defense against per- 
sonal liability by the signer). (3) 
Where it clearly appears from the 
circumstances of the transaction that 
the party signing- was not intending 
or professing to bind himself by the 
agreement, but acted throughout as 
agent for another, such signer is not 
personally liable. Strachan Shipping 
Co. v. Eccles, supra; Wagstaff v. An- 
derson, 52CxtP. Dod 1ies64)  Dhisshss 
been held both where the signature 
was absolute and the reference to 
agency was contained in the body of 
the instrument (Wagstaff v. Ander- 
son, supra), (5) and where the sign- 
ing was as agent, the name of the 
principal not being disclosed (Strach-. 
an Shipping Co. v. Eccles, supra). 


[b] Personal liability held im- 
posed.—Where words importing agen- 
cy occur in the body of the charter: 
and the signature of the asserted 
agent is absolute and unqualified, the 
form of the instrument is not opera- 


‘tive to render the signatory free from 


personal Hability. Parker vy. Win- 
slow, 7 E. & B. 942, 90 ECL 942, 119 
Reprint 1497. See Hudson Trading: 
Co. v. Hasler, 11 F. (2d) 666 (réc-. 
ognizing the rule as having formerly 
been held, but questioning without re- 
jecting its present existence); Ogles- 
by v. Yglesias, E. B. & E. 930, 96 ECL, 
930, 120 Reprint 756 (he may, by a 
clause of exemption from liability in- 
serted in the body of the charter, free 
himself from personal liability even 
in this situation). 


[c] Reference to signatory as 
“charterer” in body of instrument 
does not control the signature as 
agent at the end nor alter the char- 
acter of his undertaking so as to 
make him personally liable thereon,, 


‘and despite that circumstance one 


who signs as agent cannot be held as 
principal, ‘the signature at the end 
being applied normally to everything: 
which occurs throughout the instru- 
ment. Universal Steam Nav. Co. v. 
McKelvie, [1923] A. C. 492 [aft [1922] 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 163-166] 


[§ 163] 4. Liability on Undertaking To Procure 
Charter. An undertaking by a broker to procure a 
ship is, it has been held, a contract,’? and is upon 
sufficient consideration so that the broker may be 
sued for nonperformance.7§ 


[§ 164] .5. Individual Rights or Interests of Agent 
or Broker. Where a ship broker enters into a char- 
ter party as the real principal to furnish a ship to 
a charterer and later secures a vessel which he de- 
livers in accordance with the charter party, he may 
personally enforce the charter party against the char- 
terer;*® this is true although he may have signed 
the charter party ostensibly only as an agent.8° The 
chartering of a ship from the owner by the broker, 
to fulfill the latter’s prior charter engagement, os- 
tensibly as agent, to furnish a vessel to the char- 
terer, does not so operate on the relations of the par- 
ties as to render the broker, from the time of the 
second charter party, the agent of the owner there- 
in,S? and does not affect his position as real princi- 
pal with reference to the prior charter.? An agent 
employed to find a charterer cannot himself charter 
the vessel unless he makes full disclosure of his posi- 
tion to the owner;** if he does so, the owner may, 
as soon as he discovers the true position, declare 
himself not bound or he may adopt the charter.§* 
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An agent employed to procure a charter for the own- 
ers who makes the freight payable under the charter 
part to himself to set off a debt due to him from the 
ship’s husband and who receives the charter hire 
cannot retain 1t as against the owners.*® 


[§ 165} 6. Commissions or Other Compensation®® 
—a. Right to Commissions or Compensation—(1) In 
General. If a charter is executed by a ship broker, 
his commissions for procuring the charter are pay- 
able as soon as the charter is effected,’* and, in the 
absence of an agreement to the contrary, his rights 
thereto do not depend on freight being taken or 
earned,** nor upon the performance of the contract.*®® 
According to some authorities, a broker’s right to 
a commission is not defeated by the loss of the 
ship®® or the failure to get a cargo;®! or the fact 
that the charter is abandoned;®? although it may 
be defeated by such circumstances if the parties 
have so contracted,°*? or there is a controlling cus- 
tom to that effect.°* An agreement by an owner 
to pay a broker commissions for obtaining a charter 
for his vessel from the government is not void as 
being a contract against public policy.®® 


[§ 166] (2) Necessity of Making of Charter. The 
fact that a charter is not in faet executed will not 
preclude recovery by the broker of his compensation 


1G Bb, and soverr Lennard «v- 
Robinson, 5 B. & B. 125, 85 ECL 125, 
119 Reprint 428]. 


[d] Provision for payment of de- 
murrage under charter party by the 
person signing as agent does not al- 
ter the rule, at least where the prin- 
cipal for whom the agreement is 
signed is in foreign parts across the 
seas, such agreement being merely 
for payment by the agent as agent 
of the specified sum, repayable to the 
agent by the principal. Kimber Coal 
Co.,.Ltd. v. Stone & Rolfe, Ltd., [1926] 
Ae @re 4 4S revi 2 5) Si Cercik Gill. 


{e] Intent of the parties in this 
connection may be shown by extrinsic 
evidence. Strachan Shipping Co. v. 
Eeeles, 25 F. (2d) 361 [rev 21 F. 
(2d) 653, 656, and certiorari den 278 
U. S. 610 mem, 49 SCt 13 mem, 73 L. 
ed. 535 mem]. 


77. Gliddon yv. Brodersen, Cab. & 
IDE Oe 

78. Gliddon v. Brodersen, supra. 

4 
79. Warper v. Vigers, [1909] 2 K. 
Bs 493 

[a] Ownership of vessel.—It is 
not material that the vessel furnished 
under the charter is not one owned 
by the broker but is owned by an- 


other. Harper v. Vigers, [1909] 2 K. 
B. 549. 

80. Harper v. Vigers, supra. 

[a] Knowledge.—The rule applies 


even though the charterer did not 
know that there was no other princi- 
pal nor that the broker, acting pro- 
fessedly as agent, was acting upon 
his own account. Harper v. Vigers, 
EL909T  2ake Bb. 6549" 


81. Harper v. Vigers, supra. 
82. Harper v. Vigers, supra. 
83. Aktieselskabet Ocean v. Hard- 


ing, [1928] 2 K. B. 371. 

84. Aktieselskabet Ocean v. Hard- 
ing, supra. 

{a] Contract if adopted, is a valid 
charter party attended thenceforth 
with all the consequences incident 
to such an agreement. Aktieselska- 


[58 C. J.—8] 


bet Ocean v. Harding, [1928] 2 K. B. 
Bice. 


85. Walshe v. Provan, 8 Exch. 843, 
155 Reprint 1595. 


86. Right of brokers to compen- 
sation generally see Brokers §§ 58-— 
105: 


87. Quirk yv. Clinton, 20 F. Cas. No. 
11,518; Brown y. Post, 29 N. Y. Super. 
ids Broad vi tfhomas: -7 Bing?) 99} 
20 ECL 53, 131 Reprint 38, 4 C. & P. 
338, 19 HCE 543, 172 Reprint 730; 
Fieve Kartehines 3, Ce Bi209) 54. HC 
299, 136 Reprint 120; Smith vi 
Boutcher, 1 €) & K.-673, 47 HCL 573, 
174 Reprint 943. 


sist. HREUUL ay, TEGtKolaniayeys 18) Kl dese AE) 
54 BCL 299, 136 Reprint 120. 


$9. Quirk’ v.. Clinton, 20° F. Cas. 
Nos J 51S Brown ve Post; 29) Ne. 
Supers 214: 

90. Hagar v. Donaldson, 154 Pa. 


242, 25 A 824; Hill v. Kitching, 3 C. 
B. 299, 54 HCL 299, 186 Reprint 120. 


[a] Even though such action was 
in form for breach of contract of af- 
freightment, loss of the vessel during 
the voyage, although it may bar an 
action by the owner for his freight, 
is no defense to an action by the 
broker for his commission. Hagar 
v. Donaldson, 154 Pa. 242, 25 A 824, 


ol Hilly. -Katchine.. 3) Cy B29 9) 
54 ECL 299, 136 Reprint 120. 

92. Smith v. Boutcher, 1 C. & K. 
573, 47 ECL573, 174 Reprint 943. 

93. White v. Turnbull, 8 Aspin. 
406. 

[a] Rule applied.—Where the par- 


ties struck from the charter party 
form the clause with reference to 
the broker’s commissions and insert- 
ed another making them payable “on 
all hire earned,” this contract was 
a limitation of the commissions to 
such hire as should be actually earn- 
ed, and where litigation arose be- 
tween the parties resulting in a judg- 
ment canceling the charter, the bro- 
ker could not recover commissions 
for any sums not actually earned 


prior to such cancellation, at least in 
the absence of any willful act or de- 
fault on the part of his principal in 
bringing about this result, the bro- 
ker’s right being governed by the 
clause in the charter party. White v. 
Turnbull, 8 Aspin. 406. 

pa Harley v. Nagata, 34 T. L. R. 


[a] Rule applied.—Where the cus- 
tom is that only hire actually earned 
shall be the basis for a recovery of 
broker’s commissions and that the 
loss or destruction of the vessel term- 
inates any rights thereafter, the bro- 
ker could not, in the absence of a 
specified agreement allowing commis- 
sions for the full term of the charter, 
recover any commissions, for that pe- 
riod of the term after the loss of the 
vessel, despite clauses in the charter 
party for payment “ship lost or not 


cra Harley v. Nagata, 34 T.:L. R. 
124, 
95. Howland v. Coffin, 47 Barb. (N. 


Y.) 653, 663. 


“In the case before us, the defend- 
ants agreed to pay the plaintiff a cer- 
tain commission for obtaining a char- 
ter from the United States govern- 
ment, for their steamship. We are 
not to presume, necessarily, because 
this was a charter to be obtained from 
the government, that any corruption 
or improper influences were to be re- 
sorted to, or that the undertaking was 
injuriously to affect or subvert the 
public interest. We are not to pre- 
Sume any thing wrong in a transac- 
tion in which the government is con- 
cerned. The plaintiff had as good a 
right to obtain a charter of this kind 
for any other person as he would have 
to obtain one for himself. If the de- 
fendants thought it best to employ 
an agent to procure this charter, who, 
perhaps, possessed better tact, and 
had more time to devote to his busi- 
ness, they had a perfect right to do 
so; and by doing so, were not doing 
any thing necessarily detrimental to 
the public interests. The contract is 
valid.” Howland v. Coffin, supra. 


Charter by government see infra §§ 
323-326. 
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where he has performed his duties in bringing the 
parties together and they have agreed upon the terms 
of the contract,®* unless there is a valid and bind- 
ing custom to the contrary; but he is not entitled 
to such a recovery where the transactions between 
the owners and charterer are merely negotiations 
looking to a contract,®? nor where his efforts do not 
result in an agreement between the parties is he, 
in the absence of contract or binding custom to that 
effect, entitled to a recovery on a quantum meruit 
for his trouble and expense,®°* nor can he recover 
even the incidental expenses which he has been put 
to in conducting the negotiations,®® unless they are 
extraordinary expenses induced by the conduct of 
the principal.t 


[§ 167] (3) Completion of Contract by Principal. 
If the contract is in fact consummated through the 
broker’s efforts, he is entitled to his commission, 
although the principals complete the contract with- 
out his help,? whether they personally conduct the 
negotiations and write the charter party® or another 
broker is employed by them to prepare the charter 
party.* 


[§ 168] (4) Rights as between Brokers. There is 
authority to the effect that if several brokers, un- 
known to each other, are employed to find a charter- 
er, and each negotiates with the same freighter, the 
one who first introduces the parties to each other is 
the one entitled to a commission if business results ;° 
the same is true as to the first of several brokers 
to communicate to the owner and to the freighter 
the respective offers of the other together with the 
names of the parties and the vessel. Where, how- 
ever, a broker in his communication neglects to in- 
clude such names so as to identify the transaction, 
he cannot claim the commission as against one who 
introduces the parties to each other at a subsequent 
time,’ and this is true even though the former broker 


96. Cook v. Fiske, 12 Gray (Mass.) , ing a charter, 
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where they bring a 


[8§ 166-168 


is the one at whose office and with whose assistance 
the parties actually draw up the charter party at a 
later time.® 


Introducing or working brokers. Where a ship 
broker introduces his principal to another broker 
through whose efforts a charter party is found, the 
second broker may recover commissions from the 
principal of the introducing broker where the prin- 
cipal made a contract, express or implied, for the 
services of the broker who directly procured the 
charter to be made;® such a contract has been held 
to result from the principal’s knowledge of the fact 
that a broker other than the one to whom he had 
committed the transaction was actually employed in 
getting the charter and his acquiescence in such con- 
duct and acceptance of the charter as procured.° 
If the introducing broker, being duly authorized by 
the owner, introduces him to another, by whom he 
has been properly authorized to look out for a ship, 
but, instead of entering into a charter, the person 
to whom the broker has introduced the principal fur- 
ther introduces him to another broker, who concludes 
a charter party for the ship, the introducing broker 
may recover commissions upon the charter, where 
he has entered into no agreement with the broker 
finally procuring it and is not aware of the payment 
of commission to the latter by the owner;1+ whether 
the introducing broker or the one intermediate in 
the chain is entitled to such commission is a question 
of whether the introducing broker was in fact au- 
thorized by the other to look out for a ship for him 
and introduced the owner to the latter in pursuance 
of such authority.12 Where, however, the introduc- 
ing broker’s relation to the charter party finally 
agreed upon is too remote, he is not entitled to any 
compensation,*® as, for instance, where he arranges 
with another broker who is agent for a prospective 
charterer to bring their principals together, which 


man vy. Ritcey, 50 N. S. 80. See Gib- 


491; Jewett v. Emson, 25 N. Y. Super. 
165. 


[a] Reason for rule.—‘‘He [the 
principal] cannot set up his own wil- 
eUL -LeELuSal «f\ "oases (a .eround ef 
defence to the plaintiff's claim for 
compensation. It is a well settled 
and sound principle of law that he 
who prevents a thing being done shall 
not avail himself to his own benefit of 
the non-performance which he has 
occasioned. Nullus commodum ca- 
pere potest de injuria sua propria.” 
Cook y. Fiske, 12 Gray (Mass.) 491, 
493. 


[b] Evidence of custom not well 
known and universal in the trade was 
not sufficient.to alter the rule. Cook 
v. Fiske, 12 Gray (Mass.) 491. 


Existence of charter party before 
expression in formal instrument see 
supral§ 155: 


97. Jewett v. Emson, 25 N. Y. Su- 
per. 165; Broad v. Thomas, 7 Bing. 
9920 HCL 58, 5 3d Reprint. 3's 4) Gs 
& P. 338, 19 ECL 543, 472 Reprint 730; 
Dalton v. Irvin, 4 C. & P. 289, 19 BCL 
519, 172 Reprint 708; Broad v. Thom- 
as, 7 Bing. 99, 20 ECL 53, 131 Reprint 
Boye CyadoeP. 338, LOTMCI543. 172 
Reprint 730. 


{a] Liability under préliminary 
memorandum.—Ship brokers are not 
entitled to commission for negotiat- 


shipowner and the proposed charterer 
together, who draw up a memoran- 
dum of the conditions of the charter, 
with the understanding that it is not 
to be a binding agreement until sub- 
Sequent papers should be drawn up; 
but commission will be due if it was 
understood that the memorandum 
incorporated the entire agreement, 
and the subsequent papers were to be 
drawn merely so that each should 
have a duplicate copy. Jewett v. Em- 
son, 25 N. Y. Super. 165.4 


98. Read v. Rann, 10 B. & C. 438, 
21 ECL 189, 109 Reprint 513; Dalton 
Vv. Irvin, 4°Ci & Pa289, U9mGiy 519) 
172 Reprint 708; Broad v. Thomas, 
v Bing. 99° 207HCR 53, 181 Reprint 
38, 4 C. & P. 338, 19 ECL 543, 172 Re- 
print 730. 


[a] Principal’s insistence on in- 
corporation of unreasonable clause in 
the charter party, whereby the nego- 
tiations fail and no charter results, 
does not so alter the rule as to permit 
the broker any recovery for his serv- 
ices. Read v. Rann, 10 B. & C. 438, 
21 ECL 189, 109 Reprint 518; Dal- 
ton v. Irvin, 4 C. & P. 289, 19 BCL 
519, 172 Reprint 708. 


99. 
1. Dalton vy. Irvin, supra. 


2. Burnett v. Bouch, 9 C. & P. 620, 
388 ECL 362, 173 Reprint 982; Back- 


Dalton vy. Irvin, supra. 


For later cases, developments and changes in the law see Annotations, 


son ‘v. Crick, 1°. & C. 142, 158 Re= 
print 835 (‘Where a broker first in- 
troduces two principals to each oth- 
er, he earns his commission. It does 
not matter whether he works out the 
business, or whether the principals 
complete it without his assistance, 
in one case he earns his commis- 
sion’’). 


3. Burnett v. Bouch, 9 C. & P. 620, 
38 ECL 362, 173 Reprint 982; Back- 
man v. Ritcey, 50 N. S. 80. 


[a] Although better terms result 
from negotiations between parties 
brought together by the broker, he is 
entitled to commissions. Backman 
Ve Ritcey, 35 0MN S80, 


4 3B ; 
38 ECL 362178 Ropuinn ea ee 
5. Burnett vy. Bouch, supra. 
6. Burnett v. Bouch, supra. 
7. Burnett v. Bouch, supra. 
8. Burnett v. Bouch, supra. 


9. Smith v. Boutcher, 1G. & 
573, 47 ECL 573, 174 Reprint s4o ee 


10. Smith y. Boutcher, supra. 

ecg Kynaston vy. Nicholson, 8 L. T. 
12. Kynaston vy. Nicholson, supra. 
13. 


Gibson v. Crick, 1 H. 
158 Reprint 835. a> 


Same title and section number, 


§§ 168-171] 


is done but no charter results, and where the pro- 
spective charterer then mentions the fact to another 
prospective charterer that the ship is available, and 
the latter, through a different firm of brokers, with- 
out any action on the part of the original introduc- 
ing broker, concludes a charter with the owner;14 
and, it seems where the claim is thus void for re- 
moteness, that no custom with reference to the right 
of commissions on the part of the introducing broker 
will be effective to entitle him thereto.15 Where 
there is an agreement between the introducing broker 
and the working broker to share the commissions, 
such agreement is enforceable by the one against the 
other according to its terms,!® whether written or 
oral;** and, moreover, any custom as to division 
of the commission in the event of renewal or exten- 
sion of the charter is enforceable in a like manner.18 


Joinder not necessary. A broker employed to pro- 
cure a charter party may recover the whole commis- 
sion in his own name, although he be bound to pay 
over a portion to others who have aided in procur- 
ing such charter;1® thus, in an action for commis- 
sions by an introducing broker, the working broker 
need not be joined as plaintiff,?° at least where the 
only claim which he makes -to a share in the com- 
mission is made not against the principal, but against 
the introducing broker.” 


[§ 169] b. Liability of Owner, Charterer, or Ves- 
sel. A broker cannot act as agent for both parties 
to the transaction so as to be entitled to pay for 
his services from each one unless both parties un- 
derstand his position and expressly agree to such 
payments,”?? except that in some ports by usage when 
negotiation is closed the shipowners are lable to 
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the broker for a fixed commission for bringing the 
parties together, although the broker, in initiating 
action looking to a charter party, was to be regarded 
as. the agent of the charterer rather than of the 
owner.** A shipping broker has no lien on a vessel, 
in admiralty, for services in procuring a charter 
party.7+ 


[§ 170] c. Amount of Commissions or Compensa- 
tion—(1) In General. The amount of a broker’s 
commission for procuring a charter is to be deter- 
mined primarily by his contract with his principal 
with relation thereto.2® Generally, where the amount 
has not been agreed upon, it is to be ascertained 
by reference to the customary rate, if there be one.?® 
Where a custom exists which is in express conflict 
with the agreement of the parties, with reference to 
a broker’s right to compensation, the agreement of 
the parties governs.?7 


Rights as to commissions of subagents, employed 
by the brokers, for the chartering of a vessel, are 
controlled by the terms of the actual contract which 
the brokers had made with their principal.?® 


[§ 171] (2) Provisions of Charter. The extent of 
the broker’s compensation is not to be determined 
by the stipulations in the charter party with ref- 
erence thereto,?® since he is not a party to that con- 
tract.*° However, it is held that, where such stip- 
ulations appear, the other party to the charter party 
is a trustee for the broker of the benefits conferred 
by those provisions on the broker,?! and where the 
suit is brought or regarded as having been brought 
as a suit by the trustee, the broker’s recovery is 
governed by the stipulations in the charter party 
regarding his commissions,?? and any custom or us- 


14. Gibson v. Crick, supra. 38 ECL 128, 173 Reprint 803; Harley [a] Rule applied.—W here the 

: ‘on v. Nagata, 34 T. L. R. 124; Holl v.| owner. of a vessel employed brokers 

15. Gibson v. Crick, supra. Pinsent, 6 Moore C. P. 228, 17 ECL| to find a charterer, and they in turn 
16. Allan v. Sundius, 1 H. & C. 123, | 480. employed a subagent, who negotiat- 
158 Reprint 827. [a] For example, where there is a ed a charter in which the brokers 


Broker’s agreements for division of 
commissions generally see Brokers § 
83. 


17. Allan v. Sundius, 
123, 158 Reprint 827. 

18. Allan v. Sundius, supra. 

19. Bruce v. Parsons, 12 Cush. 
(Mass.) 591; Hill v. Kitching, 3 C. B. 
299, 54 ECL 299, 136 Reprint 120. 


TES og ACs 


20. Hill v. Kitching, supra. 
21. Hill v. Kitching, supra. 
22. Robbins v. Sears, 23 Fed. 874. 
23. Jewett v. Emson, 25 N. Y. Su- 


per. 165. 

[a] Port of New York is_ one 
wherein such custom has been judi- 
cially declared. Jewett v. Emson, 25 
N. Y. Super. 165. 


24, The Thames, 10 Fed. 848. See 
The Nuova Raffaelina, L. R. 3 A. & 
BH. 486 (brokers could not sue the 
ship in rem for their commissions 
provided under the _ charter party, 
such a claim not “arising out of any 
agreement made in relation to the use 
or hire of any ship’). 


[a] Reason for rule.—To allow 
such a lien would be to depart from 
the rule whereby admiralty refuses 
to take jurisdiction over matters pre- 
liminary to maritime contracts. The 
Thames, 10 Fed. 848. 


25. See cases passim infra this 
section; and §§ 171-174. 
26. rown v. Nairne, 9 C. & P. 204, 


customary rate which is applicable, 
the amount of trouble in procuring 
the charter in the particular case is 
no criterion for a determination of 
the amount of the commission. 
Brown v. Nairne, 9 C. & P. 204, 38 
ECL 128, 173 Reprint 803. 


[b] Where custom varies accord- 
ing to character of charter party (1) 
it is to be ascertained according to 
the customary rate for the particular 
type of charter made and in the 
light of the nature of the cargo and 
of the voyage and other material cir- 
cumstances affecting the rates as cus- 
tomarily fixed. Holl v. Pinsent, 6 
Moore ©, P2238) 1, @MCli 280° ) CZ) 
Where a lower rate prevailed custom- 
arily for regular transport charter 
parties for an indefinite time than 
for charters for outward freight gen- 
erally or for transport charter par- 
ties for specific voyages, and where 
defendant broker chartered plaintiff's 
ship to the government as a transport 
and retained a commission at the 
higher rate, it was held, in an action 
by plaintiff owner to recover from 
defendant the excess of the sum re- 
tained over the amount due at the 
lower rate, that the charter, being 
for an indefinite voyage, the lower 
rate prevailed, and plaintiff could re- 
cover. Holl v. Pinsent, supra. 


27. Les Affréteurs Réunis Société 
Anonyme v. Walford, [1919] A. C. 
801 [aff [1918] 2 K. B. 498]. 


28. Brown, etc., Co. v. Haigh, 113 
La. 563, 37 S 478. 


were named aS owner, and a stipula- 
tion appeared for payment, to the sub- 
agent, of a commission higher than 
that provided by the contract between 
owner and broker, and where the 
charterer subsequently committed a 
breach, whereupon the subagent sued 
for his commission at the rate fixed 
in the charter, he was unsuccessful, 
his rights being limited and con- 
trolled by the agreement as to com- 
missions between the brokers and the 
owner. Brown, etc., Co. v. Haigh, 113 
a, Gen a0 i 418. 


29. Brown, ete., Co. v. Haigh, 113 
La. 563, 37 S 478; Notman v. Galves- 
tone SS: Cou eL3 App? Divisio wmlnace 
NYS 598; Weber v. Kingsland, 21 
N. Y. Super. 415; Harley v. Nagata, 
34 T..L.-R. 124. But see White v. 
Turnbull, 8 Aspin. 406 (where a cer- 
tain clause was stricken from the 
charter party form before the sign- 
ing and another inserted in writing, 
the extent of the broker’s compensa- 
tion was held determinable in ac- 
cordance with the modified provi- 
sion). - 


30. See cases Supra note 29. 


31. Robertson v. Wait, 8 Exch. 298, 
155 Reprint 1360; Les Affréteurs 
Réunis Société Anonyme v. Walford, 
[19199 AL Ce 801 [afi [1918]) 20K. BB: 
498]. 

32. Robertson vy. Wait, 8 Exch. 298, 
155 Reprint 1360; Les Affréteurs 
Réunis Société Anonyme v. Walford, 
[1919] A, C. 801 [aff [1918] 2 K. B. 
498]; French v. Leeston Shipping 


116 [58 C.J.] 
age inconsistent with those provisions is not avail- 
able against the broker to defeat his claim in whole 
or in part.*? If the broker’s contract with his prin- 
cipal entitles him to perform certain services and 
collect certain compensation in addition to the com- 
mission for procuring the charter, the failure to 
set out the full terms of their agreement in the char- 
ter party does not defeat the broker’s right to claim 
under the agreement actually made by him with the 
principal,** and this is true even though there are 
stipulations in the charter party with reference to 
the services and the compensation of the broker.*? 


[§ 172] (3) Computation on Basis of Earnings. 
Where brokerage is to be determined by the amount 
of the vessel’s earnings, the whole earnings of the 
vessel under the charter should form the basis for 
estimating the broker’s compensation.*® Where the 
amount of commission is determinable on the basis 
of a percentage of the freight to be earned, or the 
cargo to be carried im a charter for a specific voy- 
age, the commissions are to be estimated not by the 
ultimate profits actually derived from the adven- 


[a] Freight 


Co., 
R. 8 
[a] Stipulation of parties to suit 


P1922] 1 A. (C) 451 [at 37% To i: 
50]. 
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rate 
contingency:.—Where a higher freight 
rate is to be paid if the vessel arrives 
on or before a certain date than if she 


P§§?17i-17fa 


ture, but by what they might be if it should prove 
successful,*? that’ is, if the contemplated voyage 
were performed with the full contemplated cargo ;°° 
but, if the parties use this form in a time charter, 
intending to limit the broker to the hire actually 
earned, he cannot recover commissions on the amount 
which the vessel would have earned had the charter 
party continued in effect until the time appointed 
therein for its termination,®® being limited, under 
such a rule, to such hire as actually was earned un- 
der the charter before it came to an end, where that 
occurred before the expiration of the period desig- 
nated in the charter,*® unless the termination is due 
to the willful default of the principal.*? 


[§ 173] (4) Dead Freight or Demurrage. Com- 
missions are ordinarily upon the sum payable on the 
performance of the contract, and not upon any sums 
which become payable as compensation for its non- 
performanee.*? Hence, in order for brokerage to 
be payable on more than freight, it must be shown 
that there is a custom of such a character as to 


no implied term in the contract that 
the owner will not sell during the pe- 
riod of the charter. French v. Lees- 
ton Shipping Co., [1922] 1 A. C. 451; 


dependent on 


that the action shall be regarded as 
if the trustee were joined with the 
broker as plaintiff is sufficient to per- 
mit the broker’s recovery on the ba- 
sis of the provision in the charter 
clause. Les Affréteurs Réunis So- 
ciété Anonyme v. Walford, [1919] A. 
(Gy SOM [lay PES ay 4 kes ko Oil 


33. Les Affréteurs Réunis Société 
Anonyme v. Walford, supra. 


34. Weber v. Kingsland, 21 N. Y. 
Super. 415. 


[a] Reason for rule.—The charter 
party being a contract between par- 
ties other than the broker, and in no 
wise his contract, the stipulations 
and provisions appearing therein are 
not conclusive upon him, and furnish, 
at the most, only some evidence of 
what the actual agreement between 
broker and principal was. Weber y. 
Kingsland, 21 N. Y. Super. 415. 


35. Weber v. Kingsland, supra. 


36. Sturgis v. New Jersey Steam- 
Hoat Cony 62 EN, Yo1g2o. kath os 5Nee Ye 
Super. 251]; Howland ,v. Coffin, 47 
Barbe CNe Ye)! 6538 


[a] Modification of charter rate by 
agreement between the owner and 
the charterer does not limit the bro- 
ker’s recovery to one based on 
freights earned before the modifica- 
tion, but he may recover until the 
time of the modification a commission 
based on the freight originally pro- 
vided for and thereafter a commis- 
sion based on the new rates to which 
the parties have agreed, until actual 
termination of the hiring. Howland 
Ver @onin. 4 ie barb: (GN. Ys) Obes 


{b] Period of actual employment. 
—Where a charter party is expressed 
to run for one month and as much 
longer as the charterer may require 
the vessel, and the commission is 
payable upon the earnings under the 
charter party, it is to be estimated 
upon the whole period during which 
the vessel is actually employed, and 
is not limited to the month for which 
the charterer was absolutely bound. 
Sturgis v. New Jersey Steamboat Co., 
62 N. Y. 625 [aff 35 N. Y. Super. 251]. 


ae Brown v. Post, 29 N. Y. Super. 
ils 


arrives after such date, the rule of 
compensation based on a successful 
completion still applies to permit the 
broker to recover such commissions 
at least as might be due under that 
principle, estimating the freight up- 
on the lowest figure provided as a 
contingent rate. Hill v. Kitching, 3 
C. B. 299, 54 ECL 299, 136 Reprint 
120. But see Winter v. Mair, 3 Taunt. 
531, 128 Reprint 210 (where the court 
advised a compromise in accordance 
with this principle, but refrained 
from deciding whether any commis- 
sion at all would ‘have been recover- 
able had an objection been properly 
taken, although intimating  obiter 
that they would have held different- 
ly in that event). 


nea Brown v. Post, 29 N. Y. Super. 
[a] Rule applied.—W here the 


broker’s commission was dependent 
upon the freight, which was expressed 
to be payable in current coin of the 
foreign countries to which the voy- 
age was to be undertaken, reckoning 
Such coin at a stipulated exchange 
value with reference to the dollar, 
the commission to which the brokers 
were entitled should be reckoned on 
the amount to which the charterers 
would have been entitled in foreign 
currency, at the stipulated exchange 
rate, upon performing the voyage. 
Brown v. Post, 29 N. Y. Super. 111. 


39. 


s French vy. Leeston Shipping 
So: 


L922) RASC 4 oil eiatt sie oleae 


R. 124 ] result 
where the limitation to earnings was 
customary and not contractual). 


40. French y. Leeston Shipping 
Co. ml 22 ie VA Ola ha arte ior cle ner 
850]; Howard Houlder & Partners, 
Ltd. v. Manx Isles SS. Co., [1923] 1 
K. B. 110; White v. Turnbull, 8 Aspin. 
YG Harley v. Nagata, 34 T. L. R. 


[a] 
stated in the charter party terminates 
the broker’s rights to commissions 
in these circumstances, there being 


Howard Houlder & Partners, Ltd. v. 
Manx “Isles™ SS)'Cox, s:923ilede eke 
110. 


{b] Charter conferring option of 
purchase on charterer.—(1) Where 
the owner and the charterer agree on 
a long term charter, and where the 
owner agrees with the broker to pay 
the latter a certain commission on the 
hire as earned, and further agrees 
that if the charterer’s option to pur- 
chase at the price stipulated in the 
charter is exercised at any time dur- 
ing the running of the charter the 
owner will pay the broker a certain 
commission on the sale price, and 
where thereafter and in the charter 
period the owner and the charterer, 
without any action on the broker’s 
part, agree to the purchase and sale 
of the vessel upon different terms and 
at a different price than that fixed in 
the charter, their agreement is in 
effect a new contract, and the broker 
is not entitled to recover on the sale 
price a commission as provided in 
the charter in the event of the exer- 
cise of the option of purchase therein 
provided (Howard Houlder & Part-- 
ners, Ltd. v. Manx Isles SS. Co., 
[1923] I K. B: 110), (2) nor is<the 
broker entitled. to recover any sum 
upon a quantum meruit for his la- 
bor and trouble in having procured 


the charter to be made beyond ‘his 
commissions for the hire actually 
earned under the charter (Howard 
Houlder & Partners, Ltd. v. Manx 
Isles SS. Co:, supra). 


41. French v. Leeston Shipping 
Conn EUs 22 tA T@a 45 liatursis ian eee 
850]; White v. Turnbull, 8 Aspin. 406. 


[a] What constitutes willful de- 
fault.—In this connection ‘‘wilful de- 
fault would only arise if it could be 
shown that the act which had been 
done, and which should have had as 
its sequel the non-earning of further 
commission, had been done by the 


Sale of vessel during the term 


doer of it, not prima facie for a pur- 
pose of his own, but simply and solely 
to avoid payment of the commission.” 
French v. Leeston Shipping Co., 
[1922] 1 A. C. 451, 455, 


42. Moor Line, Ltd. vy. 


D 
lei9i8) 1K BY 89 Tey-tua, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 173-175] 


compel that result,** or the right thereto must be 
established on the construction of the particular 
charter party,** and, in the absence of such a show- 
Ing, nO Commission is recoverable upon demurrage*® 
or dead freight.*® However, if the parties expressly 
contract that commissions shall be paid on dead 
freight and demurrage, the broker has a right to 
have commissions thereon,‘ and this is true although 
the commission is expressed to be due on the signing 
of the charter party.*8 


[§ 174] (5) Continuations or Extensions of Char- 
ter. The mere fact that the charter party recites 
that the broker procuring the original charter shall 
be entitled to a commission in the event of any con- 
tinuation or extension by the parties does not give 
him an enforceable right thereto, as he is no party 
to the contract;*® and even should such a promise 
be made him, he would not be entitled to recover 
commissions for the extension of the charter unless 
the promise was made under such circumstances as to 
constitute a binding contract,®° the absence of any 
mutuality of obligation being sufficient to prevent the 
broker from such recovery.®! Furthermore, although 
a binding contract for commission in the event of 
the extension or continuation: of the charter is made, 
the broker is not entitled to a commission on a new 
charter, incorporating new provisions and made di- 
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The Ely, 110 Fed. 563 [aff 122 
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rectly between shipowner and charterer, without any 
acts whatever by the broker during the negotia- 
tions;°? the contractual provision for commission in 
the event of extension or continuation is not opera- 
tive where there is a new negotiation,®* even though 
the parties, the subject matter, and the hire remain 
unchanged.°* However, the broker’s right to com- 
pensation is not affected by a modification of charter 
provisions, by the agreement of the parties, not 
amounting to a termination of the charter, and con- 
naan of performance under the charter as mod- 
ified.°> 


[§ 175] E. Subcharters. In the absence of pro- 
hibitions in the original charter party, a charterer 
may execute a subcharter.°® A subcharter is not 
merely an equitable assignment of the first charter,°7 
even though it recites that it is a recharter,®°® but 
is an independent contract®® between the charterer 
and the subcharterer®® and is, in the absence of some 
specific reference, in no wise connected with the orig- 
inal charter except as regards the determination of 
the charterer’s right to subcharter.*! It does not 
create any contractual relationship between the sub- 
charterer and the owner,®? even though on the same 
terms as the original charter. And no liability, 
based on such a relationship, can be asserted against 
the subcharterer.°* The subcharterer’s knowledge 


(2d) 570 (where a charterer who 
had made a subcharter, upon a suit 
for damages being threatened for vio- 


Howland v. 


43. Moor Line, Ltd. v. Dreyfus, su- | cation at the new rate. 
pra. Coffin, 47 Barb. 
[a] That provision for commis- 56. 


sions on dead freight and demurrage 
is frequently inserted in charter par- 
ties does not establish a custom so as 
to read those terms in where they are 
not mentioned but the word “commis- 
sion,’ without any explanatory terms, 


is used. Moor Line, Ltd. v. Dreyfus, 
1913) IK B. 89: 

44. Moor Line, Ltd. v. Dreyfus, 
supra. 

45. Moor Line, Ltd. v. Dreyfus, 
supra. 

46. Moor Line, Ltd. v. Dreyfus, 
supra. 

47. In re Tatem Steam Nav. Co. 


[cit Moor Line, Ltd. v. Dreyfus, su- 
pra]. 

48. In re Tatem Steam Nav. Co. 
[cit Moor Line, Ltd. v. Dreyfus, su- 
pra]. 


49. Notman vy. Galveston SS. Co., 
137 App. Div. 851, 122 NYS 598. 

50. Notman y. Galveston SS. Co., 
supra. 

51. Notman y. Galveston SS. Co., 
supra. 

52. Notman vy. Galveston SS. Co., 
supra. See Page L’Hote Co. v. Mun- 


son SS. Line, 169 La. 724, 125 S 868 
(holding that, under a contract pro- 
vision for broker’s commission on 
“renewals or duplications,” contracts 
for following years were not “re- 
newals” or ‘duplications’’). 


53. Notman y. Galveston SS. Co., 
137 App. Div. 851, 22 NYS 598. 


54. Notman y. Galveston SS. Co., 
supra. 

55. Howland v. Coffin, 47 Barb. (N. 
XG) 160i. 


[a] Thus the fact that the char- 
terer and owner mutually agree for 
the payment under the charter of a 
lower rate of compensation than that 
therein provided does not defeat the 
pbroker’s right to recover commissions 
on freights earned after the modifi- 


Fed. 447, 58 CCA 429]. See The Isle 
of Mull, 257 Fed. 798 [rev on other 
grounds 278 Fed. 131 (certiorari den 
sub nom. Gans SS. Line v. Isles Steam 
Shipping Co, 257 Un Ss; 662, 042) SCt 


270, 66 L. ed. 423)] (recognizing the 
rule). 
[a] Effect of clause expressly per- 


mitting reletting.—Where a charter 
party authorizes the charterer to ‘re- 
let the vessel in whole or in part, the 
charterer is authorized to make sub- 
contracts of affreightment and to 
sign bills of lading to shippers of 
goods from other ports which he may 
procure to be forwarded by other ves- 
sels to be transshipped upon the char- 
tered vessel pursuant to the charter, 
and the ship will be bound thereby 
from the time they are received on 
board with knowledge of the facts. 
The T. A: Goddard, 12 Fed. 174. 


[b] Increase of risk.—(1) If the 
voyage and the use of the vessel ac- 
tually made are not in violation of 
the original charter, the fact that 
new and increased risks of the ship 
arising from new circumstances or 
conditions in the prosecution of voy- 
ages lawful under the charter are in- 
volved in the vessel’s use under the 
subcharter does not affect or impair 
the validity of the subcharter. The 
Ely, 110 Fed. 563, 565 [aff 122 Fed. 
447, 58 CCA~429]. (2) Where a ves- 
sel, chartered before the outbreak of 
war “to be employed in carrying law- 
ful merchandise and passen- 
pers between ports in Can- 
ada . and or South America 
not south of the river Plate” was, aft- 
er war was declared, subchartered to 
a newspaper for the purpose of col- 
lecting war news in the Caribbean, 
and for the carriage of reporters on 
that business, the subcharter, not be- 
ing in violation of the charter terms 
nor unlawful, was a valid exercise of 
the charterer’s authority to subchar- 


ter. The Ely, supra. 
57. Swift v. Tross, 55 HowPr (N. 
Y.) 255. See Murphy vy. Paine, 15 F. 


lation of the subcharterer’s rights, 
assigned the original charter to the 
subcharterer in return for the latter’s 
agreement not to sue, the assignment 
was a sufficient consideration to sup- 
port an accord and satisfaction). 


Assignment of charter generally 
see infra § 176. 


58. Swift v. Tross, 55 HowPr (N. 
Waar 

59. Swift v. Tross, supra. 

60. Swift v. Tross, supra. 

61. Swift v. Tross, supra. 


Operation and effect of original 
charter generally see infra text and 
notes 74-80. 


62. Murphy v. Paine, 15 F. 
570; Phosphate Min. Co. v. Unione 
Austriaca di Navagazione, ete., 3 F. 
(2d) 239; Dampskibs Aktieselskabet 
Thor “«- Tropical Fruit<Co:, 281 Fed: 
740; The Banes, 221 Fed. 416, 137 
CCA 214; Turner v. Haji Goolam Ma- 
homed Azam, [1904] A. C. 826. 


63. Phosphate Min. Co. v. Unione 
Austriaca di Navagazione, ete, 3 F. 
(2d) 239; The Banes, 221 Fed. 416, 
137 CCA 214. 


64 Dampskibs Aktieselskabet 
Thor v. Tropical Fruit Co., 281 Fed. 
740; Turner v. Haji Goolam Mahomed 
Azam, [1904] A. C. 826. See Phos- 
phate Min. Co. v. Unione Austriaca di 
Navagazione, etc., 3 F. (2d) 239 (to 
the same effect where the subcharter- 
er was one who had contracted with 
the owner to furnish a vessel to the 
charterer rather than one who had 
contracted with the charterer); Ar- 
rue v. Consolidation Coal Co., 248 Fed. 
986 (holding the charterer liable to 
a subcharterer as having entered up- 
on the contract charged with notice 
of the presence of barnacles in such 
quantity as to hinder navigation, but 
denying any liability upon the owner 
and the master, who was his agent, 
as having acted reasonably and hav- 
ing no contract with the subcharter- 
er). 


(2d) 
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that the charterers had chartered the vessel from 
the owners does not alter the status of the parties®° 
nor release the charterers from the obligations which, 
by their charter party with the subcharterers, they 
voluntarily assumed.** The expression in the sub- 
charter ot obligations which the law would other- 
wise imply does not destroy the rights of the sub- 
charterer to enforce such obligations.®? 


Notice to, and assent of, owner to subcharter. 
Where the charter party gives the charterers the op- 
tion of subletting the vessel upon giving notice to 
the owner, it has been held that the mere fact that 
the subcharterer paid the first month’s charter hire 
by its own check was not sufficient to amount to no- 
tice to the owner.*® Such a provision in the charter 
party does not render it necessary for the charterer 
to give notice where it enters into a mere contract 
of affreightment not constituting a charter of the 
vessel,®® and it has been held that a subeharter, for 
this purpose, must be such a charter as amounts to 
a demise of the vessel so as to make the subcharterer 
the owner pro hae vice.‘ Where the charterer does 
give notice and the owner assents to the subcharter, 
the condition is fully met;*! no particular form of 
assent to the subcharter is required where not stip- 
ulated for by contract,*? mere silence being suffi- 
cient for the purpose if the circumstances are such 
that it indicates assent to the proposed subcharter.7* 


Operation and effect of original charter. The 
charterer cannot, by a variation in the terms of a 
subcharter, vary his preéxisting obligation to the 
owner.‘* The subcharterer can get no greater title 
or control over the ship than the original charter- 
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er;?® but the subcharter may give to a subcharterer 
against the charterer greater rights than the char- 
terer possessed against the owner.’° The fact that 
payment is arranged to be made by the subcharterer 
directly to the owner does not enlarge the rights of 
the former.77 Such payment does not suffice to raise 
a waiver or estoppel against the owner so as to pre- 
vent his assertion of the limitations and conditions 
in the original charter party; for that purpose, the 
essentials required for estoppel’® or waiver’? gen- 
erally must be present.®° 


Effect of reference to charter. Where a subcharter 
specifies its terms in part and provides that all other 
conditions shall be as per charter party, the char- 
terer by that reference assumes, in favor of the sub- 
charterer, to carry out all the covenants therein con- 
tained on the part of the owners.*! Reference in the 
subcharter to the charter, for the purpose of show- 
ing the charterer’s special title and authority to let 
the vessel to the subcharterers, does not afford a 
ground upon which the charterers can avoid their 
liability for a failure to fulfill the covenants and 
conditions of their contract.82 A charterer who, 
having given a subcharter which was expressly made 
subject to the charter party, subsequently misin- 
forms the subcharterer when the latter inquires as 
to the terms of the prior instrument, may, if the oth- 
er elements of estoppel exist, estop himself to deny 
that the terms of the charter party are as he has rep- 
resented them to be.** 


Option to renew. A charterer, who fails to exer- 
cise an option of renewal, cannot recover against a 


| subcharterer to whom the ship has been chartered for 


[a] Thus, where the charter par- 
ty provided that the owner should 
have a lien on the cargo for freight or 
charter money due under the char- 
ter, and the charterer sublet and car- 
go was taken on board in behalf of 
the master, who was in certain re- 
spects the owner’s agent, but who 
was expressly authorized to sign bills 
of lading, such cargo being received 
upon bills of lading signed by the 
master, the cargo was not subject to 
a lien for the charter money, Turner 
v. Haji Goolam Mahomed Azam, 
[1904] A. C. 826. 


65. Swift v. Tross, 55 HowPr (N. 
Y.) 255; Turner v. Haji Goolam Ma- 
homed Azam, [1904] A. C. 826. 


66. Swift v. Tross, 55 HowPr (N. 
Ne) LODE 


67. Swift v. Tross, supra. 


68. The Capitaine Faure, 1 F. (2d) 
406 [mod 10 F. (2d) 950). 


69. The Tampico, 270 Fed. 537. 
70. The Tampico, 286 Fed. 482. 
Charterer as owner pro hac vice 
See infra §§ 224-243. 

71. The Tampico, 286 Fed. 482. 
72. The Tampico, supra. 

73. The Tampico, supra. 

74. Dampskibs Aktieselskabet 


oe v. Tropical Fruit Co., 281 Fed. 
0. 


75. Murphy v. Paine, 15 F. (2d) 
570. See The Tampico, 270 Fed. 537 
(although a,charterer represented to 
the subcharterer that the original 
charter called for delivery about a 
certain date, without mentioning the 
owner’s right to terminate the char- 


ter, the subcharterer had no right to 
contract for the use of the vessel in 
reliance upon such representations, 
after learning that the owner had de- 
manded possession under the rights 
reserved to it in the original charter). 


76. Church Cooperage Co. vy. Pink- 
ney, 170 Fed. 266, 95 CCA 462 


[a] Omission of provision limiting 
owner’s liability.—Church Cooperage 
Co. v. Pinkney, 170 Fed. 266, 95 CCA 
462. 


77. Murphy v. Paine, 15 FB. 
570. 


sane Generally see Estoppel §§ 116- 
Ns 


79. Essentials of waiver see Waiv- 
er [40 Cyc 258-265]. 


80. Murphy v. Paine, 
570. 


8lou Schmidt-v. Smith, 21. EY Cas; 
No. 12,466, 7 Ben. 361. 


[a] Rule applied.—W here the 
charter party specified that the vessel 
was of a net measurement of five hun- 
dred and thirty-seven tons and pro- 
vided for the loading of a cargo of 
lawful merchandise “not exceeding 
what she can reasonably stow and 
carry, over and above her tackle, ap- 
parel, provisions and furniture,’ and 
the subcharter was “for a full and 
complete, carezow cule maul other 
conditions as per charter party,’ the 
subcharterer was entitled to have 
the space of a measurement of five 
hundred and thirty-seven tons for 
the carrying of cargo, and, unless he 
was allowed to have such space, the 
charterer did not perform his cove- 
nant that the subcharterer should be 


(2a) 
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allowed to carry a full and complete 
cargo, even though the whole availa- 
ble carrying space of the vessel was 
actually used by tthe subcharterer. 
Schmidt v..Smith, 21 F. Cas. No. 12,- 
466, 7 Ben. 361. 


82. Swift v. Tross, 55 HowPr (N. 
a) abo 


83. The Tampico, 286 Fed. 
The Tampico, 270 Fed. 537. 


[a] TIllustration.w—Where a _ time 
charter party reserved to the owner 
the right to terminate the charter in 
a shorter time at his option upon giv- 
ing notice as provided for, and where 
the charterer subchartered, the sub- 
charter being expressly subject to 
the charter provisions, and also giv- 
ing the subcharterer the option of 
taking the vessel for a second voyage, 
upon notice, and where the subchar- 
terer inquired after completion of the 
first voyage as to the charter party 
provisions as to duration and termina- 
tion, for the purpose of deciding 
whether to atteinpt-the second voy- 
age, and where the charterer, in re- 
sponse, named only the date at which 
the charter party was to expire at all 
events, without any mention of the 
Owner’s option, whereupon the sub- 
charterer elected to make a second 
voyage, and where the owner then 
gave due and timely notice for earlier 
return as specified in the charter 
party, the charterer, although inno- 
cent of any intent to deceive, was es- 
topped to deny, as against the sub- 
charterer, that the time for the re- 
turn of the vessel was as he had rep- 
resented it in response to the sub- 
charterer’s inquiry. The Tampico, 
he Fed. 482; The Tampico, 270 Fed. 


482; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a term including part of the time comprised in the 
optional clause, for the subcharterer’s repudiation of 
the subcharter party and redelivery of the vessel at 
the time of cessation of the charterer’s rights under 
the head charter party.$* 


Liability of vessel. Where the original charter is 
of such a character as to constitute the charterer the 
owner pro hae vice,®® a subcharter in the nature of a 
contract of affreightment binds the vessel to the ob- 
ligations arising therefrom,**® where a bill of lading 
for goods shipped under the subcharter is signed and 
delivered to the subcharterer by one having author- 
ity to do so,87 and even where there is no bill of 
lading.** Furthermore, this is true even though the 
eharter party expressly forbids the charterer from 
subjecting the vessel to liens, at least where the sub- 
charterer is not aware but that the charterer is the 
owner, although he has used due diligence to discover 
the ownership.*® However, even though the charter 
operates in the manner stated, the vessel is not liable 
to a subcharterer for loss or injury caused solely by 
the conduct of the charterer.®° 


Rights of subcharterer in cargo. A subcharterer 
who takes delivery of goods for his own account has 
a possessory interest in the goods although by the 
charter party and the identical subcharter the vessel 
remains in the possession and under the control of 
the owner;°*! the failure to pay the subcharter hire, 
while it may afford a ground entitling the charterer 
or the owner to declare a lien upon the cargo, does 
not of itself automatically operate to effect an ad- 
verse holding in behalf of those to whom the hire is 
due and to destroy the subcharterer’s possessory in- 
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terest.9? 


Breach by charterer. A repudiation of a subchar- 
ter contract does not constitute a breach of the sub- 
charter unless the subcharterer elects to treat it as 
such.°? The fact of suit by the subcharterer against 
the owner for unseaworthiness of the vessel has been 
held not a good defense to the charterer against a 
suit brought against him by the subcharterer on his 
agreement to furnish a seaworthy vessel,®* at least 
where the claim is not shown to have been reduced to 
judgment.®® 


Breach by subcharterer. It is the charterer’s duty, 
upon breach by the subcharterer, to minimize the 
loss.°° This duty may require, if the charter and 
the subcharter are coextensive, that he cancel the 
charter where he has an option to do so upon a cer- 
tain contingency which has occurred at the time of 
the breach,®* and his right of recovery may be lim- 
ited to the damages suffered after the exercise of his 
right of cancellation where they are less than they 
would be if the right was not exercised.?8 Where the 
vessel is under separate charters for successive peri- 
ods to different charterers, the breach of a subchar- 
ter, executed under one of such charters, may render 
the subcharterer primarily liable, and his charterer 
and the owner secondarily liable in the order stat- 
ed.°? 


Authority of master. When a subcharter is given, 
the master is the charterer’s agent, in dealing with 
the subcharterer, only within the terms of the origi- 
nal charter;’ as to any further dealings with the 
subcharterer respecting the vessel, he acts for the 
owner.” 


84. The Startforth, [1922] 1 K. B. _85. Charterer as owner pro hac 97. Weir v. Dobell, supra. 
508. vice see infra §§ 224-243. 98. Weir v. Dobell, supra. 
[a] Rule applied.—Where, by a 86:7 Palmer, étes Co. v2 UU. Ss, 10m. bans tee a 
charter party, a steamship was char-| (2q) 214: The Buripides, 52 Fed. 161 99. Gans SS. Line v. Wilhelmsen, 


tered for three calendar months with 
the option of continuing the charter 
party for three further periods of 
three calendar months each, the 
echarterers exercising their option to 
continue the charter party for two of 
the further periods which ended on 
Sept. 29, 1920, and granting a subchar- 
ter party to continue in force until 
Dec 22, 1920, which was, however, ter- 
minated by reason of a breach by the 
subcharterers on Oct. 1920, and 
where in August, 1920, the charterers 
informed the owners that it was not 
their intention to exercise the last op- 
tion of three months, whereupon the 
owners chartered the steamship to the 
subcharterers on Sept. 25, 1920, for a 
period of three calendar months from 
the time it was delivered and placed 
at their disposal, and where, on Oct. 
2, 1920, the vessel was redelivered to 
the charterers by the subcharterers 
and by the charterers to the owners, 
and the charterers claimed damages 
from the subcharterers for breach of 
contract based on the loss of profits 
from Oct. 2, 1920, the date of redeliv- 
ery, to Dec. 22, 1920, the date at which 
the charterers contended that the 
charter party expired, it was held that 
the charterers were not entitled to 
damages for loss of profits as the 
charterers’ rights in the steamship 
terminated on Sept. 29,1920, they 
were not in a position to grant the 
vessel to the subcharterers during the 
period in question, and there was no 
obligation on the part of the owners 
not to grant, or on the subcharterers 
not to accept, a charter for the ves- 
sel. The Startforth, [1922] 1 K. B. 
508. 


[rev on other grounds 71 Fed. 728, 18 
CCA 226]. But see to same effect The 
Blandon, 287 Fed. 722; The Owego, 
270 Fed. 967 (the charterer’s con- 
tracts of affreightment, except as ex- 
pressed in the bills of lading, do not 
bind the vessel where the charter par- 
ty is not of such a character as to 
constitute the charterer the owner 
pro ‘hac vice). 


[a] United States Shipping Board 
vessel has been held subject to a lien 
by the subcharterer from one to whom 
the ship had been demised by the 
shipping board. Palmer, etc., Co. v. 
Un Si0re, (a)e2i4. 


Binding effect on ship of contracts 
of affreightment generally see infra 
§ 498. 


87. The Euripides, 52 Fed. 161 [rev 
on other grounds 71 Fed. 728, 18 CCA 
226]. 


88. The Euripides, supra. 


89s) UPalmen, ete., Conv. UiaS:, 10 be 
(2d) 214. 

90. Palmer, etc., Co. v. U. S., su- 
pra. 


91. The Okehampton, [1913] P. 


The Okehampton, supra. 

The Tampico, 286 Fed. 482. 

94. Swift v. Tross, 55 HowPr (N. 
255. 


95. Swift v. Tross, supra. 
96. Weir v. Dobell, [1916] 1 K. B. 


275 Fed. 254 [mod sub nom. The The- 
mis, 244 Fed. 545 (certiorari den 257 
U. S. 655, 42 SCt 97, 66 L. ed. 419)]. 


[a] Where, by separate charter 
parties with two different charterers, 
the owner had chartered the vessel 
for a number of years, each charterer 
to be entitled under his charter for 
a certain season of the year and to 
surrender the vessel between fixed 
dates so that the other charterer 
might take it under his charter, and 
one of the echarterers subchartered 
to another person by a charter party 
having in substance the same provi- 
sions with reference to surrender of 
the vessel as those contained in the 
charter party to his charterer and 
where the subcharterer nevertheless 
committed a breach of the charter 
provisions as to surrender, the sub- 
charterer, and the owner and the 
charterer, respectively, were primar- 
ily and secondarily liable, Gans SS. 
Line v. Wilhelmsen, 275 Fed. 254 
{mod sub nom. The Themis, 244 Fed. 
545 (certiorari den 257 U.-S. 655, 42 
SCt 97, 66 L. ed. 419)]. 


1, , Moss -v. Husted, 66° N.Y. 539: 
2. Moss v. Husted, supra. 


[a] Deviation from voyage.— 
Where a vessel was chartered to go 
on a stipulated voyage, and was later 
subchartered to make the same voy- 
age, and the master tendered the ves- 
sel to the subcharterer at the place 
appointed for the receipt of cargo, 
and the latter requested the master 
not to make the voyage as stipulated 
and as consideration paid him a sum 
as additional compensation to that 
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[§ 176] F. Assignment of Charter. A charterer 
may assign the original charter,* unless some restri¢- 
tion is stipulated.® The obligations and rights of the 
parties, in the event of an assignment of the charter, 
are as defined in the charter party and in the agree- 
ment for an assignment.® In the absence of any cus- 
tom to the contrary, a charterer cannot, by an as- 
signment of the charter, not assented to by the own- 
er, relieve himself of his obligations to the owner 
under the charter party.? A valid assignment of 
an entire charter renders the assignee the entire 
owner of the charter rights from the time of assign- 
ment.8 The owner may withdraw the vessel from 
the service of the assignee of the charterer where 
the assignee has failed in the performance of duties 
regarding the vessel upon which the charter rights 
are conditioned.® 


Consideration. Where a charter is assigned, in con- 
sideration of a certain sum of money, the assign- 
ment of the charter constitutes the consideration for 
the assignee’s promise of payment on account of 
such assignment,!° and the assignee’s promise to pay 
constitutes a present liability on his part.t? The fact 
that payment is to be postponed until after the clear- 
ance of the vessel does not make such payment a 
condition precedent to the assignee’s obligation to 
pay,'? and payment may be enforced, even though 
the vessel does not clear the port, after a reasonable 
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time.t3 Furthermore, even should the circumstances 
be such that clearance was a condition precedent to 
payment, the assignee’s waiver thereof by accepting 
a settlement with the owner in lieu of the voyage 
stipulated by the charter entitles the assignor to 
sue for and recover the sum appointed as the con- 
sideration for the assignment. 


Inoperative assignment as subcharter. An at- 
tempted assignment incapable of operating as an as- 
signment may, under some circumstances, give rise 
to a transaction in the nature of a subcharter.*® 


Damages. Where the charterer’s assignee refuses 
to accept delivery of the vessel or to perform his ob- 
ligations, the charterer’s recovery is limited to such 
damages as he himself has sustained by reason of the 
assignee’s breach,!® and he cannot recover damages 
for the injury sustained by the master or the owner 
unless their claim has been directly assigned to him 
or unless he has satisfied a judgment obtained by 
them against him based on the assignee’s breach.** 


[§ 177] G. Modification and Termination of 
Charter!*—1. Modification—a. In General. The 
charter party may be modified by a subsequent agree- 
ment,!® the assent of the parties being necessary.” 
Exeept as modified, the provisions of the original 


| charter continue,”?! but the original meaning and ef- 


agreed to in the charter party, which 7. Dimech vy. Coriett, 12 Moore P.[{ charter party see supra § 154 note 
money he delivered to the owner, the] C. 199, 14 Reprint 887. 16. 
charterer could not compel the pay- . er (5 7 . 
ment of the additional compensation 8. Murphy v. Paine, 15 F. (2d) 570. eet oe Fae a a eae ae ce is 
to himself in a suit against the own- 9. J. M. Guffey Petroleum Co. v. isdeaeenr aie Panera Cour 
er, as the master represented the |Coastwise Transp. Co., 168 Fed. 379| nut gg’ Go. 987 Fed P47. Cut Wie 
charterer only within the terms of | [mod 180 Fed. 677, 103 CCA 643]. Latinnod. LeU MEes ROG emer ae 
the original charter, and his duty 10. Piaggio v. Somerville, 119] Galloway, 5 Bing. N. @ 70, 35 ECL 
thereunder was only so to act as tO| Wiss 6 309 342 48. 182 Reprint 1031 ? 
enable the earning of the subcharter pte ; 4 ; ees Pp . 
money, and any deviation from the 11. Piaggio v. Somerville, supra. lal. Agreement for modification 
charter voyage was at the risk and . a9 * may be regarded as a stipulation em- 
for the benefit of the owner. Moss es aceetc Ms Somenyele: Supra.) bodied in the charter party valid as 
v. Husted, 66 N. Y. 539. 13. Piaggio v. Somerville, supra. pehwcen charterer and owner al- 
H . 7 « thoug of no efficacy as between 
3. Obligations under charter party 14. Piaggio v. Somerville, supra. |<); 
Hebi 2 er and vessel. Boyd v. M 

De tage hee of chartered ship see} 45, Marine Transp. Co. v. Shaw-| wall. (W-S) 216, 19 1 ea, Woy ‘ 


mut SS. Co., 287 Fed. 547, 


i See i 20. Tweedie Trading, Co: v. La- 
B70: Meche. a5 EO Ey Bae ee [a] Partial assignment.—A char-| guna Co., 178 Fed. 368; Fearing v. 
724° 7 Ben. 280: Martin v. Powell, 200 ter party, whereby the owner char-| Cheeseman, 8 F. Cas. No. 4,710, 3 
Ala. 46. 75 S 358 [eit Cyc] , tered to the charterer four vessels at | Cliff. 91; The Penelope, [1928] P. 
D , é a aeipelatcd monthly hire ‘for each] 180. 
5. Martin v. Powell, supra. See] Vessel, beginning from the date of de- 
The Iola, 189 Fed. 972 Giliece a char- | livery of that vessel, and which re- Bad ga ag nor es tee: Bd) Gaea 


ter party hiring a small tug and 
barges for inland harbor improve- 
ment work provided that the proper- 
ty was hired to be used by an engi- 
neering company for engineering and 
construction work in certain named 
harbors and such other places on the 
Atlantie or Gulf Coast as the charter 
party might desire contained no stip- 
ulation for deep sea towage, and did 
not authorize an assignment to anoth- 
er for any purpose, the charterer had 
no authority to let the tug to another 
to tow a loaded car float from Nor- 
folk to Savannah). 


6. Martin v. Powell, 200 Ala. 46, 
TDS obo: [Cibe@yeil. 


fa] Right to cancel.—Where the 
charterer has the option of canceling 
the charter if certain contingencies 
-. should arise, and the terms of the as- 
signment do not avoid or restrict the 
holder’s right to exercise this op- 


tion according to his own will, the 
option to cancel passes to the as- 
signee. Martin v. Powell, 200 Ala. 


46, 75 S 358 [cit Cyc]. 


quired the charterer to deposit a 
stated sum as security for the hire 
on the delivery of each vessel, al- 
though it might be considered a di- 
visible contract for some purposes, 
was not a separate contract in re- 
spect of each vessel, so that an as- 
Signment of the rights of the char- 
terer in respect of one vessel, al- 
though it might possibly have passed 
an equitable interest, would not en- 
title the assignee to sue the owner 
on the charter party, but his situa- 
tion was analogous to that of a sub- 
lessee or subcharterer. Marine 
Transp. Co. v. Shawmut SS. Co., 287 
Fed. 547. 


Subcharter see supra § 175. 


16. Baetjer v. Bors, 2 F. Cas. No. 
724, 7 Ben. 280. 


Damages for charterer’s 
generally see infra §§ 303-306. 


17. Baetjer v. Bors, 2 F. Cas. No. 
724, 7 Ben. 280. 


18. Effect of variant introduced 
by ome party before execution of 


breach 


claimed a right to repudiate a char- 
ter party for cause, which the own- 
er denied, and the charterer propos- 
ed that the contract be continued but 
under different terms, to which terms 
the owner refused to accede, and the 
charterer thereupon proposed that the 
Owner receive the cargo, upon the 
payment of freight at the proposed 
variation in rates, without prejudice 
to the rights of the parties, the ques- 
tion of the right of repudiation being 
reserved for future arbitration, to 
which the owner agreed, the trans- 
actions did not operate to bring 
about a modification of the charter 
party. Fearing v. Cheeseman, 8 F. 
Cas. No. 4,710, 3 Cliff. 91. 


[b] Modifications by breker, un- 
authorized and unratified by the own- 
er, are not binding upon the latter, 
The Penelope, [1928] P. 180. 


21. Jackson vy. Galloway, 5 Bing. 
N. C. 70, 35 EChL 48, 132 Reprint 
1081. "ira 

[a] Thus, where vessel was let to 


perform several consecutive voyages, 
in the course of which she performed 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 177-178] 


feet of the modified provisions become immaterial.22 
The validity of the modification does not depend up- 
on the charter hire’s having been paid, where the 
charterer was under no duty to pay the hire prior 
Likewise, it has been held that 
the fact that, at the time of the chartering of a ship 
for a voyage, she was technically under a time char- 
ter to another charterer, does not preclude the owner 
from making an agreement with the second char- 
terer for modification of the subsequent charter par- 
ty, where the owner had the right to declare the 
time charter forfeited, and it was in fact so treated 
by all the parties,?* particularly when the time char- 
terers do in fact know of, and acquiesce in, the modi- 
A modification of a charter, contingent 
upon the determination of the validity of an at- 


to the modification.23 


fication.2> 


an intermediate voyage at the re- 
quest of the supercargo, the agent ‘of 
the freighter, for which the owner 
was paid by the supercargo while 
abroad, the fact of the additional 
voyage did not show the substitu- 
tion of a new contract, and the owner 
was entitled to recover on the cove- 
nant in the charter party, he not 
claiming anything for the additional 
voyage in the action brought by him. 
ees v. Higgins, 6 Wend. (N. Y.) 
425. 


22. Mactier v. Wirgman, 4 Harr. & 
J. (Md.). 568. 


23. The Donald, 115 Fed. 744. 


[a] Ilustration.—Where the own- 
er chartered the vessel on a time 
charter with option of cancellation 
for nonpayment of the charter hire, 
which was made due and payable up- 
on execution of the charter party, 
and where the agreement was can- 
celed for cause and the vessel char- 
tered to another who agreed to as- 
sume the obligations of the charterer 
in the prior charter, as such obliga- 
tions were stated in the second char- 
ter party, and where the owner sub- 
sequently assented to a modification 
of the second charter party as to the 
port of discharge, the modification 
was not 
been no prepayment of the charter 
hire, as the clause in the first charter 
party rendering it payable in ad- 
vance was not incorporated in the 
second and did not, by reason of the 
assumption merely, apply. thereto, 
and as the owner had never demanded 
payment of the charter hire prior to 


the modification. The Donald, 115 
Fed. 744. 

24. The Donald, supra. 

25. The Donald, supra. 

26. Lloyd v. Adriatico Societa di 


Navagazione v. Consolidation Coal 
Coz, 123 HH (2d) 579" Taft’ The Adamel- 


lo; 9 F. (2d) 388]; Fearing v. 
Cheeseman, 8 F. Cas. No. 4,710, 3 
Clift oie 


27. Gracie v. Palmer, 8 Wheat. (U. 
S.) 605, 5 L. ed. 696; The Nat. E. 
Sutton, 42 F. (2d) 229; Unterweser 
Reederei Aktiengesellschaft v. Pot- 
ash Importing Corp., 36 F. (2d) 869; 
Oneida Navy. Co. v. Arkell, 290 Fed. 
827; Patagonia SS. Co. v. Gans SS. 
Line, 243 Fed. 532, 156 CCA 230; Blue 
Star SS. Co. v. Keyser, 81 Fed. 507 
[rev on other grounds 91 Fed. 267, 3 
CCA 496]; Balcarres Brook SS. Co., 
Ltd. v. Grace, 75 Fed. 1017, 22 CCA 
7; Guerard v. The Lovspring, 42 Fed. 
853; Hart v. Leach, 21 Fed. 77; The 
Salem’s Cargo, 21 F. Cas. No. 12,248, 
1 Sprague 389; McPherson Vv. Cox, 
86 N. Y. 472 [rev 21 Hun 493], Ran- 
dall v. Brodhead, 60 App. Div. 567, 
70 NYS 43; Capper v. Wallace, 5 


invalid because there had 
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Q. B. D. 163; Houlder v. Weir, [19051] 
2 K. B. 267. See The Skomvaer, 297 
Fed. 746 [mod 286 Fed. 711] (recog- 
nizing the rule); Grant v. Norway, 
10 C. B. 665, 70 ECL 665, 138 Reprint 
263 (dictum to the same effect). And 
see cases infra notes 28-32. 


[a] Assent by master to the modi- 
fication, in behalf of the shipowner, 
and in pursuance of his duty to the 
owner, has been recognized as suffi- 
cient for the purpose of establishing 
a valid agreement for modification. 
Boyd v. Moses, 7 Wall. (U. S.) 316, 
iS) db, exo, aS 


{b] Reason for rule.—All_ the 
power delegated to the master while 
the charter party is in force is to 
perform the undertaking of his em- 
ployer in the fulfillment of the con- 
tract. Gracie v. Palmer, 8 Wheat. 
CUMS) 2:0 05,0 olen medsso 9 Os smiSline sua 
SS. Co. v. Keyser, 81 Fed. 507. 


[c] Arbitration.—A master cannot 
assent to an arbitration of disputes 
under the charter party where the 
instrument provides for a different 
mode of settlement and where he has 
received no special authority in this 
regard, such an agreement being in 
effect a modification of the charter 
party. McPherson v. Cox, 86 N. Y. 
472 frev 21 Hun 493]. 


[d] Bill of lading issued by the 
master is inoperative to alter the 
charter terms. The Nat E. Sutton, 42 
F, (2d) 229; Unterweser Reederei 
Aktiengesellschaft v. Potash Import- 
ing Corps, 36 By (2a)0869: "Ehe Gv R- 
Crowe, 294 Fed. 506 [aff 287 Fed. 426 
(certiorari den 264 'U. S. 586, 44 SCt 
335, 68 Li. ed. 862)]/;° Hart v. Leach, 
21 Fed. 77; Capper v. Wallace, 5 Q. 
BaDALes: 


Authority of master: 
Generally see infra §§ 359-371. 
To make charter see supra § 151. 


Charter party or bill of lading as 
controlling document generally see 
infra §§ 209-217. 


28. See cases supra note 27. 


29. Burgon v. Sharpe, 2 Campb. 
529, 170 Reprint 1241; Capper v. Wal- 
lace, 5 Q. B. D. 168. 


“The. captain was captain for the 
voyage originally agreed upon, and on 
which the vessel sailed from England. 
Everything out of that voyage was 
beyond the scope of his authority as 
captain. As such he had no power to 
change that voyage for another. The 
person who is entrusted with the com- 
mand of a ship may be vested with a 
complete control as to her employ- 
ment and destination; but this is 
superinduced upon his authority as 
captain; and to shew that the captain 


[58 C.J.] 121 


tempted cancellation of the charter party and with- 
out prejudice to the rights of the parties, should the 
attempted cancellation be inoperative, is of no ef- 
fect in the event that the determination is against 
the validity of the cancellation, in which ease the 
rights of the parties remain as they were under the 
charter party without any change by reason of the 
altered terms in the contingent modification.?° 


[§ 178] b. Power To Assent to Modification. The 
master of the vessel cannot vary the terms of the 
charter,*’ at least in any manner which might be to 
the detriment of the owner.?® 
has been chartered by the owners, the master cannot 
effectually agree to change her destination?® or ear- 
go*° or alter the amount of freight to be paid or the 
manner of payment ;*1 or release the owner’s rights 


Thus, where a ship 


in this case could do away the con- 
tract entered into by the owner, and 
conclude a fresh contract binding on 
both parties, you must go further 
than merely proving that he was cap- 
tain of the ship.” Burgon vy. Sharpe, 
supra. 


[a] Rule applied.—W here the 
charter party provided for discharge 
at a safe port in the United Kingdom 
or on the continent between Havre or 
Hamburg, or so near thereto as the 
vessel might safely get, the master 
had no authority to alter the provi- 
sions of the charter by contracts to 
deliver at a particular port, and his 
action in naming the port had no 
further effect than to bind the owners 
in the same way as if the port provid- 
ed for had been named in the con- 
tract, without affecting the vessel’s 
right to discharge “so near thereunto 
as she may safely get.” Capper v. 
Wallace, 5 Q. B. D. 163. 


30. American Metal Transp. Co. v. 
Rederiakties Dragor, 293 Fed. 817. 


31. Oneida Nav. Co. v. Arkell, 290 
Fed. 827; Merchant Banking Co. v. 
Cargo of SS. Afton, 134 Fed. 727, 67 
CCA 618; Balecarres. Brook SS. Co., 
Ltd. v. Grace, 75 Fed. 1017, 22 CCA.7; 
Randall v. Brodhead, 60 App. Div. 567, 
70 NYS 43; Reynolds v. Jex, 7B. & S. 
86; Pearson v. Goschen, 17 C. B. N. S. 
852, 112 ECL 352, 144 Reprint 142; 
The Canada, 13° 2. La Rasss. 


[a] Rule applied.—Where a vessel 
was chartered at a certain rate for a 
voyage and return, and after comple- 
tion of the voyage out she commenced 
to load the return cargo, and, after 
partial completion of loading, was in- 
formed of the charterer’s failure as a 
firm, and the person to whom the ves- 
sel had been referred for a cargo 
threatened to withdraw the cargo al- 
ready on board unless the freight rates 
were reduced, but promised, if they 
were, to leave them on the vessel and 
to continue putting the rest of the 
cargo on board, to which proposition, 
being advised by the British consul 
present at the port, the master finally 
assented, the owners could recover at 
the rate originally stipulated for upon 
the goods on board at the time of the 
new agreement, since the master had 
no power to alter the charter terms as 
to freight, but upon the goods placed 
on board after such agreement the 
owners could only recover at the rate 
stipulated in the agreement, for in 
respect of that the master is acting 
strictly within his power, the con- 
tract as to them being in nature a new 
agreement distinct from the charter 
designed to reduce the loss resultant 
upon the breach of the charter party. 
Pearson v. Goschen, 17 C. B. N. S. 
352, 112 ECL 352, 144 Reprint 142. 


122° 1F58" Code 
to security for payment.3? A like rule has been ap- 
plied to attempted modification by an agent of the 
charterer whose whele authority is to fulfill, the 
terms of the charter in behalf of his principal.** 
The authority of such an agent to consent to any 
change is limited to a variance in such shght matters 
that the charter as made is not altered in any mate- 
rial feature,** and he has no power to substitute a 
new contract for that on which the charter was 
based.2® The rule is otherwise, however, where the 
charter party expressly authorizes the charterer’s 
agent at the loading port to make alterations in the 
charter,?® and such a provision includes authority 
to allow the ship to make an intermediate voyage be- 
fore loading the homeward cargo.** The agent of a 
cargo owner, not representing or connected with the 
charterer, cannot assent to a variation of the ship’s 
duties under the charter party so as to bind the char- 
terer to the modification.** Where several unite as 
charterers to charter a ship in common, the owners 
may contract with the several shippers, varying or 
annulling the charter party in relation to their re- 
spective parts of the cargo.*® 


[§ 179] 2. Alteration. The alteration of a char- 
ter party by one of the parties thereto,*® or the agent 
of one ef the parties acting within the scope of his 
authority,#! has been held to render the charter party 
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[§§ 178-180 


void and inoperative.4? It has been said that any 
alteration of a material part, even by a stranger, will 
have that effect;4? but the contrary rule has also 
been announced.‘* If, however, an alteration in a 
charter made by one of the parties thereto is rati- 
fied by the other, such alteration may thereafter 
amount to a valid modification of the instrument ;*? 
ratification for this purpose may be based on con- 
duet.*? 


[§' 180] 3. Cancellation—a. By Agreement of 
Parties. The charter party may be canceled by a 
subsequent agreement of the parties.*7 The agree- 
ment of cancellation of the charter party is to be 
construed with reference to the terms of the original 
charter party.*® If the charterer voluntarily sur- 
renders the vessel, and the owner assents to the sur- 
render, the transaction amounts to a surrender of 
the charter party, and the charterer may not subse- 
quently claim possession of the vessel thereunder.*® 
A ship’s husband cannot bind the owners by an 
agreement to cancel a charter party and pay a sum 
of money upon such eaneellation.®°® It has been held 
that it is not within the power of a master to release 
the charterer from his contract to the owner, so long 
as the contract is in force;*? and the same rule ap- 
plies to an agent of the charterer whose whole au- 
thority is to fulfill the terms of the charter in behalf 


32. Gracie v. Palmer, 8 Wheat. (U. 
S.) 605, 5 L..ed. 696. And see case 
infra this note. 


[a] Clause giving master power 
to enter into contracts limiting the 
owner’s right to freight, inserted in 
the charter party, does not authorize 
the master to give bills of lading 
making the freight payable to third 
persons, in such manner destroying 
the owner’s lien for freight, and his 
assent to such an agreement is in ex- 
cess of his authority. Reynolds v. 
Jex, 7B. & S. 86. 

33. Oneida Nav. Co. v. Arkell, 290 
Fed. 827; Ye Seng Co. v. Corbitt, 9 
Fed. 423, 7 Sawy. 368; Cargo of Salt, 
5 F. Cas. No. 2,406, 4 Blatchf. 224. 


[a] Agent appointed to procure 
cargo.—Ye Seng Co. v. Corbitt, 9 Fed. 
423, 7 Sawy. 368. 


384  Sickens v. Irving, 7 C. B. N. S. 
165, 97 ECL 165, 141 Reprint 778. 


35. Sickens v. Irving, supra. 


{a] Agreement varying cargo and 
port of loading, made by the char- 
terer’s Special agent, is not a valid 
modification of the charter. Sickens 
Vialrviner % Go Bis iINy Sendo, Boe HiCi: 
165, 141 Reprint 778. 


36. See cases infra note 387. 


37. Wiggins v. Johnston, 14 M. & 
W. 609, 153 Reprint 619. 


[a] Even though charterer re- 
ceives no benefit from the _ inter- 
mediate voyage, the modification being 
drawn without any stipulation for his 
sharing in the freight so that the 
owner is entitled to the whole of it, 
the clause permitting the agent to 
amend or alter the charter party at 
his discretion renders the modification 
valid. Wiggins v. Johnston, 14 M. & 
W. 609, 153 Reprint 619. 


38. American Asiatic Co. v. Dol- 
lar, 282 Fed. 743 [certiorari den 261 U. 
S. 625,438 SCt 361, 67 L. ed. 828]. 

39. Mactier v. Wirgman, 4 Harr. & 
J. (Md.) 568. 

40. Croockewit v. Fletcher, 1 H. & 


N. 893, 156 Reprint 1463. 
41. Croockewit v. Fletcher, supra. 


[a] Marginal notes, added to a 
charter party after it was concluded 
by the owner’s agent, to which the 
charterer’s consent was desired, and 
which, when he refused to assent and 
elected to treat such addition as hav- 
ing avoided the instrument, were 
erased before suit brought, operated 
to annul and destroy the charter par- 
ty. Croockewit v. Fletcher, 1 H. & 
N. 8938, 156 Reprint 1463. 


42. See cases supra notes 40, 41. 


Effect of alteration generally see 
Alteration of Instruments §§ 2-107. 


Variation of charter party form by 
one party before execution see supra 
§ 154. 

43. Croockewit v. Fletcher, 1 H. & 
N. 8938, 156 Reprint 1463. 


Changes by stranger to instrument 
generally, see Alteration of Instru- 
ments §§ 104-107. 


44. Pew v. Laughlin, 3 Fed. 39. 
45. The Doon, 269 Fed. 117. 

46. The Doon, supra. 

47. Marine Transp. Co. v. Shaw- 


mut SS. Co., 287 Fed. 547; Wheeler v. 
Curtis, 11 Wend. (N. Y.) 653; Carr v. 
The Wallachian Petroleum Co., Ltd., 
L. Ril CP. 636; Uarrinasa v. Societe 
Franco-Americaine des Phosphates de 
Medulla, 192) Lordink. (Bs 45balatiass T 
lb ere (SI (Enis Cris dja Ika sy Ea ae SS 
Ogden v. Barker, 18 Johns. (N. Y.) 
87 (recognizing the rule). 


[a] Contract for series of char- 
ters.— Where the parties contract for 
a series of charters, and subsequently 
agree to cancel the first charters of 
the series, and where the contract is 
divisible, the members of the series 
being separate transactions and un- 
dertakings, the fact of the agreement 
to cancellation of some of the charter 
engagements does not affect the valid- 
Ne of the others. Larrinaga v. 
Societe Franco-Americaine des Phos- 


phates de Medulla, 92 L. J. K. B. 455 
Laff ae Dee Eas Ete 1 3 92 CUTE SOZIALE. VIG ISS 
B. 45) ]. 


[b] Agent’s authority to assent to 
cancellation. Where it appeared in 
the record that a number of other 
papers relating to a charter party of 
four vessels were signed by the vice 
president of the charterer corporation, 
and that he took a part in the making 
of the charter arrangements, those 
circumstances, with the fact that he 
was vice president, indicate he was 
acting within the scope of his author- 
ity in signing a document acknowledg- 
ing the charterer’s default and releas- 
ing the vessels from the charter party. 
Marine Transp. Co. v. Shawmut SS. 
Co., 287 Fed. 547. 


48. Carr v. The Wallachian Petro- 
leum. Co., Ltd.,, L.R. 1.C. P.. 636: 


[a] Guaranty contract.—Where a 
shipowner assented to the cancella- 
tion of a charter party upon the char- 
erer’s guaranty that each of the two 
chartered ships should obtain a cer- 
tain amount of freight, and the 
amount stipulated was not obtained, 
the liability under the guaranty for 
the. loading of a full cargo was com- 
plete at the same time that it would 
have been under the charter party, 
and the fact that one of the ships was 
lost on the voyage did not affect the 
guarantor’s liability. Carr v. The 
Wallachian Petroleum Co., Ltd., L. R. 
AEM OPES (OKOE 


49. Bergen v. The Taminend, 3 F. 
Cas. No. 1,339. ; 


50. Homas v. Lewis, 4 Ex. D. 18. 


Powers of ship’s husband generally 
see supra §§ 95-99. 


51. Gracie v. Palmer, 8 Wheat. (U. 
S.) 605, 5 L. ed. 696. See Blue Star 
SS. Co. v. Keyser, 81 Fed. 507 (recog- 
nizing the rule). 

Authority of master: 

Generally see infra §§ 359-361. 


To assent to modification of charter 
see supra § 178. 


To make charter see supra § 151, 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 180-182] 


of his principal.5? 


52. Ye Seng Co. v. Corbitt, 9 Fed. 
423, 7 Sawy. 368. 


[a] Agent appointed to procure 
cargo.—Ye Seng Co. v. Corbitt, 9 Fed. 
423, 7 Sawy. 368. 


53. Wheeler y. Curtis, 
GN.) > 6538. 


11 Wend. 


54. See infra § 182. 

55. See infra § 183. 

56. Hildebrand v. Geneva Mill Co., 
32 F: (2d) 343; Lloyd Adriatico 


Societa di Navigazione v. Consolida- 
tion Coal Co., 23 F. (2d) 579 [aff The 
Adamello, 19 F. (2d) 388]; Steger v. 
Orth, 258 Fed. 619, 170 CCA 73 [cer- 
tiorari den 250 U. S. 663, 40 SCt 11, 64 
L. ed. 1196; Rosasco v. Piteh Pine 
Lumber Co, 138 Fed. 25, 70 CCA 455 
[aff 121 Fed. 437]; Cornwall v. Moore, 
125 Fed. 646; Ansgar SS. Co. v. Wil- 
liam W. Brauer SS. Co., 121 Fed. 426; 
Leblond v. McNear, 104 Fed. 826 [aff 
123 Fed. 384, 61 CCA 564]; The Pro- 
greso, 50 Fed. 835, 2 CCA 45 [aff 42 
Fed. 229]; Chamberlain v. Pettit, 49 
Fed. 109; Watts, Watts & Co., Ltd. v. 
Mitsui &-Co., Ltd., [1917]-A. C. 227 
lrey, tots 2K. B. 826" (rev. 85,1. I. 
K. B. 730)]; Steel v. Grand Canary 
Coaling Co., 9 Aspin. 584; Aktiebola- 
get Nordiska Lloyd v. Brownlie, 41 T. 
L. R: 503 [rev 41 T. L. R. 294]; Forest 
Oak Steam Shipping Co. v. Richard, 
5 Com. Cas. 100; Dimech v. Corlett, 12 
Moore P. C. 199, 14 Reprint 887; Com- 
pania Cantabrica Navigacion vy. Anglo- 
American Oil Co., 39 T. L. R. 614. See 
The Ask, 156 Fed. 678 (where a char- 
ter party stipulates the exclusive 
modes of redress open to the charter- 
er in the event of specified defaults, 
the charterer cannot cancel the char- 
ter for a default of the kind provided 
for). 


[a] Seaworthiness.—Where a ves- 
sel was hired for a particular use, for 
which that type of vessel was ill- 
adapted, the charterers knowing both 
the type of vessel employed and its 
defects for the use intended, they 
were not entitled to cancel because 
the vessel provided performed the first 
of a series of voyages for which she 
was chartered in an inefficient manner 
nor because thereafter the vessel was 
laid up for repairs for the purpose of 
putting her in as' good condition for 
the particular purpose intended as a 
vessel of her class could be, where the 
repairs were completed within a rea- 
sonable time, and their attempted 
repudiation was ineffective for that 
purpose. Compania Cantabrica Navi- 
gacion v. Anglo-American Oil Co., 39 
Pets. RO GLA. 


[b] Delay.—Where it was provid- 
ed that delay beyond a certain number 
of days should render the charter null 
and void, provided that the delay was 
due to any of a specified group of 
causes, and there was delay in excess 
of the time provided by charter, but 
not for an unreasonable period so as 
to show any refusal to perform, and 
not arising from-.any of the causes 
stipulated in the charter as those 


Assent to cancellation of the 
charter party by one of several joint charterers, it 
has been held, may be binding upon the others.®? 


[§ 181] b. By One Party—(1) Right To Cancel— 
(a) In General. The parties frequently incorporate 
stipulations in the charter giving one, or both, op- 
tions to cancel in the event of certain contingen- 
cies,°* and under general rules of law a default or 
the failure of a condition may give a right to can- 
cel;°° however, a mere default which is not recog- 
nized by such rules of law or by the particular agree- 
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other.°® 


dering the charter void, ‘the delay 
which occurred was not a cancella- 
tion of the charter nor had it any ef- 
fect on the charter party aside from 
the matter of demurrage. Lloyd Ad- 
riatico Societe di Navigazione v. Con- 
solidation Coal Co., 23 F. (2d) 579 [aff 
The Adamello, 19 F. (2d) 388]. 


{c] Option of cancellation on re- 
fusal of certificate by charterer’s sur- 
veyor that the vessel was seaworthy 
Was not available where the owners 
requested and urged the surveyor to 
inspect the vessel and he refused to 
make the survey or to give the cer- 
tificate, and where instead such sur- 
veyor, because of the age of the ves- 
sel and the length of time she had 
been on her coppers, which informa- 
tion he had gained by hearsay, re- 
fused his certificate without ever at- 
tempting an actual survey, the clause 
giving the option of cancellation was 
for the charterer’s benefit, and if the 
latter wished to insist upon compli- 
ance with this stipulation, it was in- 
cumbent upon it to select its surveyor 
and cause him to make the survey con- 
templated, and, in the absence of 
actual survey and adverse judgment 
by the surveyor, the charterer had no 
right to declare the charter void, un- 
less the owner prevented the survey. 
Cornwall v. Moore, 125 Fed. 646. 


57. Effect upon conditions of op- 
tion clause see infra §§ 183 text and 
notes 71-74. ‘ 


58: The: Cogne; 20" FE: “(2.d)at698; 
Shamrock Towing Co. v. New York, 
16 F. (2d) 199; Sanday v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 6 F. 
(2d) 384, 42 ALR 308 [aff 1 F. (2d) 
390 (certiorari den 269 U. S. 556, 46 
SCt 19, 70-L: ed. 409)1;) Marine 
Transp. Co. v. Shawmut SS. Co., 287 


Fed. 547; Mazza v. J. G. White En- 
gineering Co., 274 Fed. 990; Rich- 
mond Dredging Co. v. Standard 


American Dredging Co., 208 Fed. 862, 
126 CCA 20; Karran v. Peabody, 145 
Fed. 166, 76 CCA 136; The Donald, 115 
Fed. 744; The Ceres, 72 Fed. 936, 19 
CCA 243 [certiorari den 163 U.S. 706, 
16 SCt 1199, 41 L. ed. 319]; Martin v. 
Powell, 200 Ala. 46, 75 S 358; Italian 
State Railways v. Mavrogordatos, 
[1919] 2 K. B. 305; Weir v. Dobell, 
{1916] 1 K. B. 722; Moel Tryvan Ship 
Co., Ltd.. v. Weir, [1910] 2 K. B. 844; 
Wehner v. Dene Steam Shipping Co., 
[1905] 2 K. B. 92; Aktiebolaget Nor- 
diska Lloyd v. Brownlie, 41 T. L. R. 
50S ibrew 40/01) 9 oR: .294)5' 7) Acties 
Nord-Osterso Rederiet v. Casper, 28 
Com. Cas. 22; New York, etc., Mail SS. 
Co. v. Eriksen, 27 Com. Cas. 330; Cox 
Towing Line v. Dunfield, (N. B.) 68 
DomLR 133. See Cornwall v. Moore, 
125 Fed. 646 (recognizing the rule). 
And see cases infra note 59 


[a] Option to cancel does not im- 
ply additional contract that the vessel 
shall be tendered by the date named 
in the option as the one upon which 
the right to cancel shall accrue so as 
to render the owner liable in damages 
for failure to make a tender by the 
date set. Sanday v. U. S. Shipping 


which would lead to the delay’s ren-| Bd. Emergency Fleet Corp., 6 F. (2d) 


[§ 182] (b) Options in Charter.*7 
may, by provisions of the charter party, agree that, 
at discretion or for causes stipulated therein, the 
forfeiture of the charter may be declared;®** and 
when the party to whom the right to annul is given 
exercises the right in accordance with the charter 
provisions, such action terminates the charter.®® 
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ment of the parties as constituting a cause for can- 
cellation will not justify a repudiation of the char- 
ter by one of the parties without the assent of the 


The parties 


In 


384, 42 ALR 308 [aff 1 F. (2d) 390 
(certiorari den 269 U. S. 556, 46 SCt 
19, 70 L. ed. 409)]. 


{b] Exercise by assignee of char- 
terer.— Where a charter party, with 
option of cancellation, is assigned by 
the charterer without restrictions on 
the exercise of the option, the option 
to cancel passes with the charter so 
that the assignee may exercise it, 
upon the occurrence of the contingen- 
cies whereon it rests, according to his 
own ungoverned will, and the exercise 
of it cannot be urged by a party to the 
charter as a fraud upon his rights. 
atoms v. Powell, 200 Ala. 46, 75 S 

59. Shamrock Towing Co. v. New 
York, 16 F. (2d) 199; Marine Transp. 
Co. v. Shawmut SS. Co., 287 Fed. 547; 
Mazza v. J. G. White Engineering Co., 
274 Fed. 990; Richmond Dredging Co. 
v. Standard American Dredging Co., 
208 Fed. 862, 126 CCA 20; Karran v. 
Peabody, 145 Fed. 166, 76 CCA 136; 
The Donald, 115 Fed. 744; Martin v. 
Powell, 200 Ala. 46, 75 S 358; Italian 
State Railways v. Mavrogordatos, . 
[1919] 2 K. B. 305; Furness, ete., Co. 
v. Rederiaktiegolabet Banco, [1917] 2 
K. B. 873; Weir v. Dobell, [1916] 1 K. 
B. 722; Moel Tryvan Ship Co., Ltd. v. 
Weir, [1910] 2 K. B. 844; Acties Nord- 
Osterso Rederiet v. Casper, 28 Com. 


Cas. 22; New York, etc., Mail SS. Co. 
Vv. Eriksen; *2i7) Com: Cast 33800) (Cox 
Towing Line v. Dunfield, (N. B.) 68 


DomLR 133. But see The Cogne, 20 
F. (2d) 698 (where the charter party 
provided that demurrage was not due 
for delays from certain specified caus- 
es, but that the owner could cancel 
the charter should such delay exceed 
six days, and where there were de- 
lays from the causes specified exceed- 
ing six days, but the charterer had 
previously offered to commence load- 
ing and load a part of a cargo im- 
mediately so as to start demurrage 
running at once without further de- 
ductions and also to pay the expenses 
of docking and other expenses in- 
cidental to the taking on of cargo, 
the owner’s action in repudiating the 
charter was not a cancellation au- 
thorized by the agreement and con- 
stituted a breach of the charter); 
Scottish Nav. Co. v. Souter, [1917] 1 
K. B. 222 [rev [1916] 1 K. B. 675] (the 
circumstances may be such as to pre- 
clude the party to whom the charter 
has given the option of cancellation 
upon the occurrence of a certain con- 
tingency from exercising it despite 
the fact that the contingency occurs, 
where such party has put it out of 
his power immediately or within a 
reasonable time to perform the corre- 
sponding obligations devolving upon 
him in the event of cancellation). 
And see cases infra this note. 


fa] Arbitration clause.—Unless it 
is specifically excepted from the oper.. 
ation of the clause giving an option 
of cancellation, an arbitration clause 
in a charter party does not survive 
the attempted exercise of the option 
in the manner prescribed by the char- 
ter, but shares the fate of the rest of 
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order that the right of cancellation by virtue of an 
option may be exercised, the option agreement pro- 
yiding for that right must be valid and enforce- 


able.®° 


Unilateral character of privilege. 
charter party provides, as to termination, that the 
charter shall continue until the charterer gives a 
certain specified notice of an election to determine 
it, the owner is not entitled to determine the charter 
at his option by giving the same notice®! or reason- 
able notice ;** and no notice on his part of an elec- | 1 
tion to terminate operates to cancel the charter®* 
otherwise than as such a right is incident to the fail- 
ure of some condition of the agreement.°* 


the instrument. Cox Towing Line v. 
Dunfield, (N. B.) 68 DomLR 133. 


{b] Injunction against exercise of 
option to cancel the charter party has 
been sustained where the circumstanc- 
es are such as would render it in- 
equitable for the party possessing the 
option to avail himself of it, as where 
the option is for cancellation by the 
owner upon nonpayment of charter 
hire and the owner has himself in- 
stituted a resort to arbitration pro- 
ceedings provided by the charter 
party to determine the charterer’s 
duty to pay certain disputed sums 
and during the pendency of the arbi- 
tration instituted by him tries to 
avail himself of the cancellation op- 
tion for nonpayment of the amounts 
forming the subject of the arbitration. 
Modern Transport. Co. v. Duneric SSy 
Cosmo ae kK B73 70) Malti ep owe eer 
13m, 18y, YIPKOMIE 


[ec] Application of guaranty fund 
not condition precedent to repudia- 
tion.— An agreement supplemental to 
a charter party of four vessels, which 
gave the owner the right to withdraw 
any vessel from the charter party the 
hire of which was not paid on the due 
date, and authorized the owner to ap- 
ply any portion of the guaranty fund 
which had been deposited under the 
terms of the charter to the payment 
of any hire due, did not contemplate 
that the guaranty fund must be en- 
tirely exhausted before any default in 
payment of the hire occurred for 
which the owner could withdraw the 
vessels from the charter. Marine 
Transp. Co. v. Shawmut SS. Co., 287 
Fed. 547. 


[d] Charter hire after cancella- 
tion.— Where the owner may cancel 
for nonpayment of charter hire with- 
out prejudice to the rights of either 
party, the right to charter hire, in 
the absence of contractual stipula- 
tions providing otherwise, terminates 
when the charterer’s right to control 
of the vessel’s movements is effec- 
tively brought to an end, and he can- 
not claim hire either for the period 
as to which the default occurred in 
advance payments, constituting the 
ground of cancellation, or as to the 
period after resumption of control 
while the vessel is on the high seas 
out of touch with the canceling own- 
er. Italian State Railways v. Mavro- 
gordatos, [1919] 2 K. B. 305; Wehner 
v. Dene Steam Shipping Co., [1905] 2 
Tees lB OV 


[e] Option for cancellation upon 
nonarrival by certain date—(1) A 
charterer, given the right by the char- 
ter party to cancel in case the vessel 
does not arrive at the loading port by 
a specified date, is not required to ex- 
ercise his option until her arrival, and 
his right to cancel is not lost by his 
refusal to state his election on request 
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+ 65 
Where the tion. 


Likewise, 


of the owners, after such date had 
passed, and when the vessel was in a 
distant port, and the time when she 
would arrive was unknown (Karran v. 
Peabody, 145 Fed. 166, 76 CCA _ 136; 
Moel Tryvan Ship Co., Ltd. v. Weir, 
[1910] 2 K. B. 844 [aff 11 Aspin. 342]); 
(2) nor is any duty implied that he 
exercise the option within a reason- 
able time after the date named (Moel 
Tryvan SS. Co. v. Weir, supra). 


{f] Place of cancellation.—(1) 
On charters for loading the ship in re- 
mote places across the seas, options 
providing for the acceptance or re- 
jection of the charter are to be exer- 
cised at the place where the ship is to 
load, and the ship has no right to call 
upon the charterer to exercise his op- 
tion elsewhere. The Samuel W. Hall, 
49 Fed. 281; Shubrick v. Salmond, 3 
Burr. 1637, 97 Reprint 1022. (2) The 
charterer may, if he chooses, exercise 
the option before the vessel’s arrival 
at that place, but he is under no ob- 
ligation to do so (The Samuel W. Hall, 
supra); (3) and the same is true 
where the port of lading is specifically 
designated in the charter party as the 
place where the charterer may exer- 
cise his option (The Progreso, 50 Fed. 
835, 2 CCA 45 [aff 42 Fed. 229]). 


{g] Provisions continued into new 
charter.—Where a charter party 
terminable at the will of either party 
iS canceled by the act of the owner in 
giving notice that he will not con- 
tinue performance except on stated 
terms, and the charterer requests the 
vessels, the latter’s action in doing so 
amounts to the formation of a new 
charter with the same terms as the 
old except as to the particular terms 
stated by the owner as a condition to 
its continuing to furnish vessels. 
Shamrock Towing Co. v. New York, 16 
195 (265) ee 


60. Tweedie Trading Co. v. Laguna 
Co., 178 Fed. 368. 


{a] Effect of mistake.—Where a 
letter authorizing the cancellation of 
a charter was so written by mistake 
as to give the cancellation option to 
the charterers, instead of the owners, 
as intended, and when the charterers’ 
attention was called to the mistake 
correction was refused, and, the own- 
ers having repudiated the letter as 
written, the charterers canceled the 
charter without having suffered any 
loss or changed their position before 
the mistake was called to their atten- 
tion, the owners, having thereafter 
presented the vessel to the charterers 
in accordance with the original char- 
ter party, and it being refused, were 
entitled to recover damages sustained 
as for breach of contract. Tweedie 
tee ne Co. v. Laguna Co., 178 Fed. 


61. Elliott Steam Tug Co., Ltd. v. 
Payne, [1920] 2 K. B. 693. 


Duty to exercise option. 
prematurely an option to cancel the charter does not 
justify the other party in canceling it, and such an 
attempted repudiation is inoperative as a cancella- 


[$§ 182-183 


The refusal to exercise 


[§ 183] (c) Breach or Failure of Condition. 
1 a failure : 

may constitute good grounds for the cancellation 
of the contract;°® thus, if the owner of a vessel 
makes a warranty in certain particulars respect- 
ing the ship or the. voyage, intended as a sub- 


of a condition precedent 


stantive part of the contract, the warranty consti- 
tutes a condition upon the failure of which the char- 
terers may repudiate the contract,°’ and conversely, 


62. FPlliott Steam Tug Co., Ltd. v. 
Payne, supra. 


63. Elliott Steam Tug Co., Ltd. v. 
Payne, supra. : 
64. See cases supra notes 61-63. 


65. The Progreso, 50 Fed. 835, 2 
CCA 45 [aff 42 Fed. 229]. 


66. Davison v. Von Lingen, 113 U. 
S. 40, 5 SCt 346, 28 L. ed. 885 [aff 4 
Fed. 346, 5 Hughes 221 (rev 1 Fed. 
178)]; Lowber v. Bangs, 2 Wall. (U. 
S.) 728,17 L. ed. 768; Dexter, etc., Co. 
v. U. S., 138 F. (2d) 498; Williams SS. 
Co. v. McLeod Lumber Co., 296 Fed. 
927; The Ceres, 72 Fed. 936, 19 CCA 
243 [certiorari den 163 U. S. 706, 16 
SCt 1199, 41 L. ed. 319]; Pedersen v. 
Pagenstecher, 32 Fed. 841; Antola v. 
GiH, 7 Fed. 487, 5 Hughes 284 [aff 5 
Fed. 128]; Simonetti v. Foster, 2 Fed. 
415; Barker v. Borzone, 48 Md. 474; 
Weisser v. Maitland, 5 N. Y. Super. 
318; Behn v. Burness, 3>B. & S: Wie 
113 BCL e751, 122) Reprints 231 sna 
Societa di Navigazione Industria e 
Commercio vy. Suzuki & Co., 29 Com. 
Cas. 284; Oliver v. Fielden, 4 Exch. 
135, 154 Reprint 1155; Ollive v. Book- 
er, 1 Exch. 416, 154 Reprint 177; Behn 
V.. BUrNESS;) 3 Be & SH 510 £13) WC gode 
122 Reprint 281; Glaholm v. Hays, 2 
M. & G. 257, 40 ECL 589, 133 Reprint 
743. See Tully v. Howling, 2 Q. B. 
D. 182 (holding that an executory 
agreement to enter into a charter 
party may be canceled for failure to 
deliver the vessel at the time agreed); 
Forest Oak Steam Shipping Co. v. 
Richard, 5 Com. Cas. 100 (recognizing 
the rule). But see Baetjer v. Bors, 
2 F. Cas. No. 724, 7 Ben. 280 (under 
a guaranty on an assignment of a 
charter that the vessel is first class, it 
is necessary that she be actually clas- 
sified; but a delay to classify such 
vessel, where no damage is set up, 
when she is tendered as ready, for 
want of a classification, will not ex- 
cuse performance by the transferee). 


[a] Refusal of master to complete 
the voyage within the time specified 
excuses the charterer from furnishing 
the cargo. Poland v. Maryland Coal 
Co., 19 FB. Cas. Nowd1,244, 8 Ben. 347 
Bee) F. Cas. No. 11,245, 14 Blatchf. 


67. Davison v. Von Lingen, 113 U- 
S. 40, 5 SCt 346, 28 L. ed. 885 [aff 4 
Fed. 346, 5 Hughes 221 (rev 1 Fed. 
178)]; Lowber v. Bangs, 2 Wall. (U. 
S.) 728, 17 L. ed. 768; Williams SS. 
Co. v. McLeod Lumber Co., 296 Fed. 
927; The Ceres, 72 Fed. 936, 19 CCA 
243 [certiorari den 163 U. 8S. 706, 16 
SCt 1199, 41 L. ed. 319]; Simonetti v. 
Foster, 2 Fed. 415; Weisser v. Mait- 
land, 5 N. Y. Super. 318; Behn v. Bur- 
ness, 3 B. & S. 751, 118 ECL 751, 122 
Reprint 281; . Oliver v. Fielden, 4 
Exch. 135, 154 Reprint 1155; Ollive v. 
Booker, 1 Exch. 416, 154 Reprint nliehy(e 
Behn v. Burness, 3B. & S. 751, 113 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 183-184] 


the failure of the hirer to fulfill his part of the agree- 
ment will justify the owner in disregarding the 
agreement and seeking other employment.®’ 
is authority to the effect that, in order to justify the 
rescission of a charter party for breach of a condi- 
tion, the character of the breach must be such as to 
defeat the purpose of the contract;*® the breach of 
an independent and separate covenant, in a charter 
party, going only to a part of the consideration and 
compensable in damages, does not justify the rescis- 
sion of the charter by the other party.7° 


Effect upon conditions of option clause. 
pression of a particular contingency in the charter 
party as affording an option of cancellation to the 
charterer, it has been held, indicates an intention of 
the parties that matters which would constitute con- 
ditions in the contract justifying repudiation, in the 


absence of any express declaration, 


treated ;*1 and, in such a situation, the charterer’s op- 
tion to repudiate has been confined to the contingency 


ECL 751, 122 Reprint 281; Glaholm v. 
Mays, 2 M.i& G. 257, 40 ECL. 589, 133 
Reprint 743. . 


[a] Rule applied.—(1) Where a 
charter party guaranteed the vessel 
to be able to stow and carry, on the 
draught of water allowed by the sur- 
veyors of the board of underwriters, 
at least one thousand tons dead 
weight, and a survey indicated that 
the capacity so to stow and carry on 
such draught was but nine hundred 
and twenty-five tons, the charterers 
were not bound to accept and load 
such vessel. Simonetti v. Foster, 2 
Med 145.502) » A. (stipulation ma 
charter party that the chartered ves- 
sel, then in distant seas, would pro- 
ceed from one port named, where it 
was expected that she would be, to an- 
other port named, where the charterer 
meant to load her ‘with all possible 
despatch,” was a warranty that she 
would so proceed, going to the root of 
the contract, and accordingly, where 
the vessel went to a port out of the 
direct course, the charterer was jus- 


tified in throwing up the charter 
party. Lowber v. Bangs, 2 Wall. (U. 
Se) wom’ deed. (68, (3) “Al charter 
party stipulation that the vessel 


should be “ready to receive cargo in 
all May” was a condition precedent, 
and a failure in this regard entitled 
the charterer to reject the vessel and 
repudiate the charter. Oliver v. Fiel- 
den, 4 Exch. 135, 154 Reprint 1155. 
(4) Where the charter party provid- 
ed that the vessel should be ready 
to load ‘‘about June 2d,” and shortly 
before that date the owner notified 
the charterer that ‘the vessel would 
load ‘about June 12th,” while the first 
reference was indefinite, the second 
fixed the time at which loading would 
commence, and was a warranty, and 
the charterer, upon being informed 
thereafter that the vessel would not 
load until June 18, was justified in 
repudiating the contract, Williams 
SS. Co. v. McLeod Lumber Co., 296 
Fed. 927. 


Breach by owner as justification of 
repudiation by charterer generally see 
infra § 300. 


Charter party stipulations as war- 
ranties see infra § 206 


68. The Alida, 8 Fed. 47, 14 Phila. 
(Pa.) 602 [aff 12 Fed. 343]; Kleine v. 
Catara, 14 F. Cas. No. 7,869, 2 Gall. 
61; Barker v. Borzone, 48 Md. 474. 


[a] Failure to make advances.— 
Where the parties by oral agreement 
collateral to the charter party provid- 
ed that the charterer should advance 
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There 


pudiation is not 
pendent for its 


The ex- 


are not to be so 


to the master the sums necessary to 
cover the current running expenses of 
the vessel, which should be deducted 
from the charter hire as it came due, 
and the charterer nevertheless failed 
and refused to perform this under- 
taking, the owner’s action of with- 
drawing the vessel from the charterer 
in repudiation ,of the charter was 
proper. The Alida, 8 Fed. 47, 14 
Phila. (Pa.) 602 [aff 12 Fed. 343]. 


[b] Failure to furnish any cargo 
and refusal to do so may entitle the 
owner to treat the charter party as at 
an end, for while the agreement to 
furnish cargo is an independent cove- 
nant yet where it leads to a total fail- 
ure by one party, going to the whole 
consideration of the contract, the own- 
er may avail himself of it to throw up 
the charter. Kleine v. Catara, 14 F. 
Cas) Now; 860, 2 Gall Gn: 


69. Hildebrand vy. Geneva Mill Co., 
32, ES (20) 843. 


Frustration of adventure see infra 
§§ 189, 190. 


70.. Ainesworth’ Coal, etc., .Co. Vv. 
Trafikaktiedolaget Grangesberg Oxel- 
osund, 287 Fed. 291 [aff 273 Fed. 215, 
281 Fed. 231]. 


[a] Reason for rule-—Where mu- 
tual covenants go to the whole of the 
consideration on both sides, they are 
mutual conditions, the one precedent 
to the other, but where they go only 
to part where a breach may be paid 
for in damages, the party has a rem- 
edy on his covenant, and it is not 
available to him as a condition pre- 
cedent. Ainesworth Coal, etc., Co. v. 
Trafikaktiedolaget Grangesberg Oxe- 
losund, 287 Fed. 291 [aff 273 Fed. 215, 
281 Fed. 231]. 

{[b] Rule applied.—The breach by 
an owner of a provision in a charter 
party for the transportation of a car- 
go of coal giving the charterer the 
right to bunker the vessel does not 
authorize the charterer to cancel the 
charter party, but merely entitles it 
to recover damages for the breach ,of 
that provision. Ainesworth Coal, etc., 
Co. v. Trafikaktiedolaget Grangesberg 
Oxelosund, 287 Fed. 291 [aff 273 Fed. 
215, 281 Fed. 231]. 

What covenants are independent see 
infra § 205. 

71. Rosasco v. Pitch Pine Lumber 
Co., 138 Fed. 25, 70 CCA 455 [aff 121 
Fed. 437]. 

72. Rosasco v. Pitch Pine Lumber 
Co., supra. 

73. The Ceres, 72 Fed. 936, 19 CCA 
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specifically provided for, and the right to cancel de- 
nied where its exercise was based upon a disregard by 
the owner of an asserted condition precedent.?” 
However, if the charterer is given an absolute option 
to terminate the charter party at any time upon the 
giving of notice to that effeet for a certain length of 
time beforehand, 
contract as conditions giving rise to a right of re- 


the operation of stipulations in the 


affected by such an option not de- 
exercise upon any contingency ;** 


and the charterer may cancel the charter for default 
of the owner as to such conditions without giving 
the notice required for the exercise of the contractual 
option to cancel.** 


[§ 184] (2) Exercise of Rights—(a) In General. 
The statements and conduet of a party to amount to 
a cancellation of the contract and to be attended — 
hy the legal consequences proper to a cancellation, 
must amount to a refusal to accept the vessel or to 


treat the charter party as being in operation.7> <A 
243. 
74. The Ceres, supra. 
75. American Asiatic Co. v. Robert 


Dollar Co., 282 Fed. 743 [certiorari den 
261 W.oS. 6153.43 SCU361) 67 Tied. 828i 
J. M. Guffey Petroleum Co. v. Coast- 
wise Transp. Co., 180 Fed. 677, 103 CCA 
643 [aff 168 Fed. 379]; Maury v. Culli- 
ford, 10 Fed. 388, 4 Woods 118; Por- 
teous vy. Walliams, 115) No eye le. ou 
NE 711. See The Adamello, 19 F. (2a) 
388 [aff sub nom. Lloyd Adriatico 
Societa di  Navagazione v. Con- 
solidation Coal Co., 23 F. (2d) 579] 
(holding that a communication by 
the master to the charterer referring 
to a specific clause in the charter 
party and stating that the charter is 
null and void by reason of contingen- 
cies provided in that clause is not an 
unequivocal refusal to perform so as 


to amount to a repudiation of the 
charter). 
[a] MTlustrations.—(1) Where the 


charterer persistently Gemanded per- 
formance of the charter party and an- 
nounced to the owner that the char- 
terer would hold him in damage for 
noncompliance, and where, after the 
time for performance had' expired, the 
charterer refused to give orders to 
the vessel sent in belated fulfillment 
of the charter or to have any dealings 
with it, such conduct did not amount 
to a cancellation and was not availa- 
ble to the owner in defense to the 
charterer’s action for breath of the 
charter party. Maury y. Culliford, 10 
Fed. 388, 4 Woods 118. (2) When the 
echarterers, after some delay in the 
expected delivery of a vessel, notified 
the owners that, if the vessel did not 
arrive in time to make an April ship- 
ment, they would have to throw up. 
or cancel the charter, following which 
declaration there was considerable 
correspondence regarding the vessel, 
the facts did not establish as a mat- 
ter of law that there had been any 
cancellation of the charter party, the 
letters constituting the correspond- 
ence being susceptible of two con- 
structions. Porteous v. Williams, 115 
N. Y¥. 116, 21 NE 711.” (3) Where the 
owner of a chartered vessel stopped 
the discharge of cargo for about 
forty-eight hours because of nonpay- 
ment of the charter hire, but after 
adjustment the charterer again took 
charge and completed the discharge, 
the owner’s act was not a cancellation 
of the charter or withdrawal of the 
vessel from the service, terminating 
the charter hire. American AsSiatic 
Co. v. Robert Dollar Co., 282 Fed. 743 
[certiorari den 261 U. S. 615, 43 SCt 
361, 67 L. ed. 828]. (4) Mere delay 


126 [58 C.J.] 
chartering of a vessel, by the owners, upon the de- 
fault of the charterer in not furnishing the cargo, 
which is for the benefit of all concerned, is not a re- 
scission of the contract discharging the freighter 
from liability.7* The conduct of one of the parties 
to the charter party in inducing the government to 
requisition the chartered ship is not such a cireum- 
stance as will constitute a repudiation of the char- 
ter.77 The fact that the party repudiating a charter 
assigns as the reason therefor a ground not justify- 
ing cancellation has been held not to destroy the va- 
lidity of the cancellation where, at all material times, 
a sufficient ground for repudiation on his part did 
exist."® 


Compliance with provisions of option clause. An 
attempted cancellation, under a charter provision 
giving an option to cancel, in order to be valid must 
be made in pursuance of the agreement on which the 
right to cancel rests.7® If the option of cancellation 
is limited or conditioned by the charter party provi- 
sions creating it, the limitations and conditions plac- 
ed upon it must be satisfied by the party electing to 
cancel in order that his repudiation may be effective 
to terminate the charter.8° Where the parties agree 
in the charter party that the giving of certain cer- 
tificates shall be conclusive evidence that the con- 
tingeney upon which the option rests does not exist, 
the presentation of such certificates concludes the 
party to whom the option has been given in the ab- 
sence of fraud.$+ , 


in loading is not a repudiation of the | Aktiebolaget 


SHIPPING 


Nordiska 


; [§§ 184-185 


[§ 185] (b) Time. It has been held that, al- 
though a charter party is determinable at will, yet 
this right is subject to the qualification that it can- 
not be rescinded while the vessel is actually em- 
ployed in business pursuant to the charter;*? and 
that such a charter is an absolute and indefeasible 
hiring of the vessel for every voyage undertaken un- 
til notice given by the party at whose will the char- 
ter is to run of his intention to discontinue it.** 


Delay as waiver or estoppel. Where the party ag- 
grieved by breach of the charter party gives no in- 
dieation of any intention to treat the breach as a 
termination of the charter party, such party cannot 
at a subsequent time avail himself of that breach as 
a basis for cancellation.8+ An attempted cancella- 
tion, under a charter provision. giving an option to 
cancel, must be declared promptly and within a rea- 
sonable time after cause arises in order to prevent 
a waiver.®> A delay in exercising the option to can- 
cel for such a time that it may reasonably be antici- 
pated that the other party to the charter will alter 
his position for the worse in reliance upon the fail- 
ure to act promptly may operate as_an estoppel pre- 
cluding cancellation for the particular default where 
the party actually acts to his detriment in reliance 
upon the delay.*® Where the owner is given the op- 
tion to rescind for default in payment of the charter 
hire, due periodically, his conduct in repeatedly ac- 
cepting payment after the due date constitutes a 
waiver of his right of rescission so as to suspend its 


Lloyd v.| terms of the charter party, it was not 


charter where the charterer has per- 
formed his charter obligations as they 
occurred and given security for future 
performance, and the failure to load 
iss Not Of) SUCGh -'a tcharacter® -as "ito 
amount to a formal refusal to per- 
form. American Asiatic Co. v. Robert 
Dollar Co., 282 Fed. 743 [certiorari 
den 261 U.S. 615, 43 SCt 361, 67 L. ed. 
828]. 

[b] Insistence on charter as 
waiver of option.—Despite a provi- 
sion in a charter that either side may 
eancel on thirty days’ notice if each 
party sues the other claiming dam- 
ages as for entire breach of charter, 
and neither is willing to terminate 
the agreement, neither party by its 
conduct can be taken to have elected 
to terminate the charter under the 


thirty-day clause. yi) Me tuffey 
Petroleum Co. v. Coastwise Transp. 
Co., 180 Fed. 677, 103 CCA 643 [aff 


168 Fed. 379]. 


76. Benson v. Atwood, 13 Md. 20, 
57, 71 Am. Dec. 611. 


“The owners had the right to make 
another charter to save themselves, 
and thereby benefit the defendants, 
and its mere execution cannot have 
the effect of releasing the first 
charter.’”’ Benson v. Atwood, supra. 


T1o, sloth steathy Puc Co. tds ve 
Duncan, etc., Ltd., 34 T. L. R. 583. 


Requisition as termination by frus- 
tration see infra § 189. 


78. Furness, etc., Co. v. Rederiak- 
tiegolabet Banco, [1917] 2 K. B. 8738. 


79. Jones SS. Co. v. Barnes-Ames 
Co., 244 Fed. 116, 156 CCA 544 [cer- 
tiorari den.245 U. S. 658, 38 SCt 14, 
62 L. ed. 534]; McNear v. Leblond, 
123 Fed. 384, 61 CCA 564 [aff 104 Fea. 
_826]; Rosasco v. Pitch Pine Lumber 
Co., 121 Fed. 437 [aff 138 Fed. 25, 70 
CCA. 455]7 Steel v. Grand Canary 
Coaline’ Co. 90) Lav: Repi UN Si 729%: 


Brownlie, 41 T. L. R. 503 [rev 41 T. 
L. R. 294]. See Bucknall v. Tatem, 9 
Aspin, 127 (recognizing the rule). 


‘fa] Availability of mandatory in- 
junction to compel performance.— 
Where, by a charter party, the ship- 
owner agreed that his vessel should 
proceed to a named port and there 
load a cargo for the charterer, and it 
was provided that, if the vessel 
should not be at that port ready to 
load by.a specified date, the charterer 
should be at liberty to cancel the 
charter party, and where the vessel 
was then at another port unloading, 
and was delayed in doing so for so 
long that it became impossible for her 
to arrive at the agreed port by the 
specified date, and where the charter- 
er refused to extend the time for can- 
cellation, or to promise to load the 
vessel if she proceeded to the agreed 
port, and said that if he did load, the 
rate of freight must be reduced, and 
he insisted on the vessel proceeding 
to the agreed port, whereupon the 
shipowner thereupon refused to send 
his vessel there, it was held that an 
injunction ought not to be granted 
to restrain the shipowner from using 
the vessel for any purposes other 
than those of the charter party, but 
that the charterer should be confined 
to his action for damages. Bucknall 
v.. Tatem;:”* 9° Aspin’ 1272 


80. Jones SS. Co. v. Barnes-Ames 
Co., 244 Fed. 116, 121, 156 CCA 544 
[certiorari den 245 U. S. 658, 38 SCt 
14. 62 L. ed. 534]; McNear v. Leblond, 
pe 384, 61 CCA 564 [aff 104 Fed. 

“The option to cancel was made a 
matter of contract, and it could be 
exercised only by strict compliance 
with the terms on which it was giv- 
en. Time was of the essence of the 
agreement. Inasmuch as respondent 
did not exercise its option to cancel 
within the time allowed it by the 


allowable for it to exercise it there- 
after; for, once a charterer lets the 
canceling day mentioned in the char- 
ter go by, he waives the right which 
the charter gives him to cancel, and 
abandons his right.’ Jones SS. Co. 
v. Barnes-Ames Co., supra. 


__ [a] Option to be exercised in lim- 
ited time.—Where the charterer is 
given the option to cancel in the event 
of specified contingencies, provided, 
however, that he notifies the owner 
of the election to cancel within a de- 
fined period of time, he cannot, where 
he has not given the notification pro- 
vided for, cancel thereafter, even 
though the contingency giving rise 
to the Option may have occurred, but 
is by his silence for and beyond the 
specified period precluded from claim- 
ing the option of cancellation. Mec- 
Near v. Leblond, 123 Fed. 384, 61 CCA 
564 [aff 104 Fed. 826]. 


81. Jones SS. Co. v. Barnes-Ames 
Co., 244 Fed. 116, 156 CCA 544 f[cer- 
tiorari den 245 U. S. 658, 38 SCt 14, 
62 L. ed. 534]. 

82. Cutler v. Winsor, 6 
(Mass.) 335, 17 AmD 385. 


83. Webb v. Peirce, 29 F. Cas. No. 
17,320, 1 Curt. 104 [rev 29 F. Cas. No. 
17,321, 1 Sprague 192]; Cutler v. 
Yypbree: 6 Pick. (Mass.) 335, 17 AmD 

84. Marine Transp. Co. v. Shawmu 
SS. Co., 287 Fed. 547; Bell v. Mae 
Kay, 196 Ala. 408, 72 S 83. 


85. Bell vy. MacKay, supra. 


[a] Rule applied.—The right to 
rescind a charter contract, if semi- 
monthly payments were not promptly 
made in advance, was lost by unrea- 
sonable delay as to an installment due 
September 19, when notice of rescis- 
sion was given December 1. Bell y, 
MacKay, 196 Ala. 408, 72 S 83. 


86. Re Tyrer, 9 Aspin. 186. 


Pick. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 185-188] 


future operation,*’ except in the event of a general 
warning that strict payment will thereafter be in- 
sisted upon,*® or an actual demand followed by re- 
fusal or failure to pay;*® but the owner’s acceptance 
of the hire at a time subsequent to the time of de- 
mand and refusal does not affect his right of rescis- 
sion,®® in the absence of a waiver of his right to in- 
sist on eancellation.®* 


[§ 186] c. By Outbreak of War.®2 Under the 
general rules as to the effect of war upon contracts,?* 
the commencement of war between the different 
states whereof the owners and the charterers re- 
spectively are citizens has been held to terminate an 
executory charter party;°* this has been held to be 
true although the parties have provided for the con- 
tingency of a war by a clause giving to the parties 
the right of suspending the charter during the period 
of the war,°® and although one of the parties is a 
corporation created by, and existing in, a neutral 
state where such corporation is completely dominat- 
ed and controlled by, and acts wholly for, the benefit 
of other persons who are enemy citizens.°° More- 


87. Bell v. MacKay, 196 Ala. 408, 
72 S 83. But see Re Tyrer, 9 Aspin. 


186 (noticing this doctrine, but de-| veloped in fact. 
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circumstances of the present moment, 
or of the present war as it has de- 
I must look at the 
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over, the terms and undertakings of the charter 
party may be such that a declaration of war will 
amount to a cancellation of the charter party,®? in 
which case the release must be mutual and not. op- 
tional with one party alone.9§ 


[§ 187] d. By Condition Subsequent in Charter. 
Where the charter party provides that, upon the 
happening of a certain contingency, the charter shall 
be canceled, the happening of the specified contin- 
gency terminates the charter party.®® 


[§ 188] e. By Sale of Vessel. A sale of a vessel 
by the owner does not necessarily terminate a pre- 
existing charter party,! nor does a communication of 
such sale to the charterer have that effect,? even 
though such communication states that the purchas- 
ers are ready to perform under the charter where 
there is no indication that the seller is not ready to 
do so if the charterer desires it. This is true al- 
though the obligations of the owner under the char- 
ter are personal and nonassignable if he has not, by 
the sale, put it out of his power to perform.t How- 
ever, a sale by which the owner parts with all con- 


ports as the port of discharge, with 
no obligation upon him to make an 
alternative selection if the port chos- 


clining to adopt it, and resting the 
result upon a different ground). 


g ry Bell v. McKay, 196 Ala. 408, 72 
oe 


89. Bell v. MacKay, supra. 


[a] Agreement as demand.—Al]- 
though a lessor had previously ac- 
cepted tardy payments, an agreement 
that a contract installment due No- 
vember 19 should be paid November 
30 is a sufficient demand for payment 
to support a rescission for nonpay- 
ment on December 1. Bell v. MacKay, 
196 Ala. 408, 72 S 838. ; 


90. Bell v. MacKay, supra. See 
Marine Transp. Co. v. Shawmut SS. 
Co., 287 Fed. 547 (mere payment and 
acceptance of past-due charter hire 
after cancellation of the charter par- 
ty did not reinstate the vessel). 


91. Bell v. MacKay, 196 Ala. 408, 
72 8-83. 
[a] Illustration.—Where a  con- 


tract installment was paid to the les- 
sor’s recently discharged agent, who 
forwarded it to the lessor, stating 
that it was paid and accepted for a 
new period of extended service, the 
lessor’s retention thereof was a waiv- 
er of the prior default in failing to 
pay at the time of demand. Bell vy. 
MacKay, 196 Ala. 408, 72 S 83. 


92. Frustration of charter see in- 
fra §§ 189, 190. 


93. War as affecting contracts see 
War [40 Cye 320]. 


94. Clapham (SS! Co.,” Ltd: —v. 
Naamlooze Vennootschap . Handels- 
en Transport-Maatschappij Vulcaan, 
[1917] 2 K.. B.. 639. 

[a] Reason for rule.—‘Here the 


charter party is for the benefit of the 
enemy, aad the view I take is that its 
nature was such that the outbreak of 
war made it illegal in toto, even 
though suspended or postponed in 
performance. If the contract still 
subsists the position created by the 
outbreak of war acting upon the con- 
tractual engagements. of the parties 
is to withdraw the ship for the dura- 
tion of the war while assuring the 
benefit of her services to the enemy at 
the moment of its conclusion. Now, 
in considering this position, [ must 
not let my outlook be confined to the 


question as a general one to be an- 
swered as at the moment of the out- 
break of war. It seems to me that if 
at the moment when war breaks out 
the enemy is entitled to retain his as- 
surance of tonnage to be available at 
the end of the war his commercial 
position is fortified even during the 
war. Heis enabled, by the prospect of 
shipping facilities which he has, to 
keep together his connection with neu- 
tral or enemy merchants overseas, and 
even (if he likes to speculate on the 
war being short or if he can obtain 
contracts with conditions protecting 
him if it should be long) to enter de 
praesenti into new contracts to be 
performed when peace arrives. His 
ability to do these things at least for 
a time helps to drive his adversary to 
the necessity of a long war. In any 
case: it enables the enemy fully to 
commit his own shipping for the pur- 
poses of his trade during the war 
without being hampered by the neces- 
sity of having it free at the end, for 
then he has the right to the services 
of the shipping of his adversary. On 
the other hand, the adversary must 
not commit his shipping on pain of 
being liable for damages if peace 
should find him unable to resume the 
fulfilment of his contract with the 
enemy charterer. I do not think that 
the law will allow a British subject to 
remain in this relation with an enemy. 
I do not base my decision on the 
ground that the maintenance of the 
charterparty in a state of suspension 
during the war will benefit the enemy 
after the war. That may or may not 
of itself make it illegal. What I say 
is that it supports the enemy during 
the war.’ Clapham’‘SS. Co., Ltd. v. 
Naamlooze Vennootschap Handels-en 
Transport-Maatschappij Vulcaan, 
[1917] 2K. B. 639, 645. 


95. Clapham SS. Co., Ltd. v. Naam- 
looze Vennootschap Handels-en Trans- 
port-Maatschappij Vulcaan, supra. 


96. Clapham SS. Co., Ltd. v. Naam- 
looze Vennootschap Handels-en Trans- 
port-Maatschappij Vulcaan, supra. 


97. Essex SS. Co. v. Langbehn, 250 
Fed. 98, 162 CCA 270. 


[a] Option to select enemy port as 
port of discharge.—Where, by the 
terms of a charter party, the charter- 
er was entitled to select one of three 


en should choose to be unavailable, 
and where, acting in good faith, the 
charterer selected Hamburg, to which 
the port the master refused to 
go, the vessel being a British vessel 
and in danger of seizure if she should 
proceed to Hamburg, in view of the 
recent declaration of war between 
Great Britain and Germany, and 
Where thereupon the charterer re- 
fused to name another port and treat- 
ed the charter as at an end, his re- 
fusal was not a breach, the declara- 
tion of war having canceled the own- 
er’s obligation under the circum- 
stances and the release being mutual, 
so as to amount to a cancellation of 
the charter. Essex SS. Co. v. Lang- 
behn, 250 Fed. 98, 162 CCA 270. 


98. Essex SS. Co. v. Langbehn, su- 
pra. 
99. Capel v. Soulidi, [1916] 2 K. B. 


365 laff. 3228. Io. RR. 9 1s Gordon 
SS) Conv... Moxey; etc)! itd. 108) Ta. i: 
Rep. N..S. 808. 


1. Fratelli Sorrentino v. Buerger, 
[LOLS SS Be seh Lari lLolsd ean 
307]. 


Effect of sale of vessel generally 
see infra §§ 1138-121. 


2. Fratelli Sorrentino v. Buer- 
ger, [1915] 3 KB. 867.3871 aft [V9v5) 
ESS Oil 


3. Fratelli Sorrentino v. Buerger, 
supra. 


4 Fratelli Sorrentino y. Buerger, 
supra. 


‘It was said that the obligations 
undertaken by a shipowner under a 
charterparty of his ship are in their 
nature personal obligations and non- 
assignable, and that a shipowner can- 
not substitute any other person to 
fulfill the obligations he has under- 
taken under the charterparty, and 
that any sale of a vessel by a ship- 
owner while she is under charter by 
which the shipowner parts with 
the possession and control of the 
vessel is a breach of the charter- 
party entitling the charterer to re- 
seind. It was further said that the 
sale of the vessel by the respond- 
ents in the present case was a Sale of 
this character. I do not think that 
any general rule can be laid down ap- 
plicable to all charterparties. Hach 
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trol over the vessel is a repudiation of the charter.® 


[§ 189] 4. Frustration—a. Requisites and Exist- 
As with other contracts,® the mere fact that 
performance of a charter party becomes impossible 
by reason of some occurrence subsequent to execution 
does not put an end to the agreement,’ but if there 
is in the nature of the contract a condition relieving 
the parties from the obligation of performanee, as 
where it appears from the charter that the parties 
contemplated that its fulfillment would be dependent 
on the continuing existence of certain things or con- 


ence. 


case must depend upon the language 
of the charterparty and its own partic- 
ular circumstances. It can, however, 
I think, be stated as a general rule 
that where a charterparty contains 
obligations which can from their na- 
ture only be performed by the party 
himself who entered into the contract, 
that party cannot, by parting with 
the ship or otherwise, do anything 
which puts it out of his power to ful- 
fill the obligations personally. He 
has no right to substitute any other 
person to perform those obligations 
in his place. It is not, however, every 
parting with a ship, whether by sale 
or otherwise, while she is under char- 
ter which puts it out of the power of 
the vendor to perform the obligations 
(if any) which he has undertaken to 
perform personally. For instance, 
possession may not have to be given 
under the contract of sale until after 
the charter is performed, or the ven- 
dor may by express terms reserve the 
right to perform personally the obli- 
gations of. the charter, or the vendor 
and the purchaser may agree, without 
precisely defining how it is to be done, 
that the vendor shall retain the right 
in spite of the sale of the vessel of 
satisfying any requirement of the 
charterer as to personal performance 
by the vendor of any of the obliga- 
tions of the charterparty.” Fratelli 
Sorrentino v. Buerger, supra. 


5. Omnium D’Enterprises v. Suth- 
erland, [1919] 1 K. B. 618. 


6. Effect of impossibility of per- 
formance on contracts generally see 
Contracts §§ 708-716. 


7. The Marpesia, 292 Fed. 957; 
Schoonmaker-Conners Co. v. Lambert 
Transp. Co., 269 Fed. 583; Cantiere 
Navale Triestina v. Russian Soviet 
Naphtha Export Agency, [1925] 2 K. 
B. 172; Larrinaga v. Societe Franco- 
Americaine des Phosphates de Medul- 
ee $Y 4p, Wee seal BE OCNSIS “woe Bye INE TG Re. 
739 (aff 92 L. J. K. B. 45)]. See Mug- 
gridge v. Eveleth, 9 Metc. (Mass.) 233 
(unlawful seizure and detention of 
the vessel by an officer does not 
terminate a parol contract for the 
charter of the vessel). And see infra 
$§ 265, 268. 


[a] Illustration.—Where lighters 
were chartered in December for one 
month for use in and about New York 
Harbor, to be returned at the end of 
that time, the fact that at the end of 
the month some of them were in Pas- 
saic River, where they were held for 
several weeks by ice, was held not to 
operate to extend the charter term, in 
the absence of any provision therefor 
in the contraet or any custom to that 
effect. Schoonmaker-Conners Co. vy. 
Lambert Transp. Co., 269 Fed. 583. 


8. Texas Co. v. Hogarth Shipping 
COne2b0NUn SS.) OLE tI SCUNG ha anGpn ia 
ed. 1123 [aff 267 Fed. 1023 (aff 265 
Fed. 375)]; The Claveresk, 264 Fed. 
276 [aff Earn Line SS. Co. v. Suther- 
land SS. Co., 254 Fed. 126]; Bank 
mine; Witd vi Capel, [19291 As 1Ct 435% 
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Gen 


F. A. Tamplin SS. Co., Ltd. v. Anglo- 


Mexican Petroleum Products Co., 
[191692 Ay C2397 [att [loilbies Kees. 
668]; Scottish Nav. Co. v. Souter, 


PLOT] Ke Broo Blac even lL Om Onl mimkseess 
675]; Admiral Shipping Co. v. Weid- 
ner, [1917] 1K. BY 222) irev. Ito Git 
K. B. 429]; The Penelope, [1928] P. 
180; Larrinaga v. Societe Franco- 
Americaine des Phosphates de Medul- 
Tae92) Td Ken Bee ae Waited Si lela ewe 
739 (aff 92 L. J. K. B. 45)J]. See Wood 
v. Hubbard, 62 Fed. 753, 10 CCA 623 
(where the condition which failed 
was not one underlying and forming 
a basis of the contract, its failure did 
not bring the charter to an end by 
frustration of the adventure). 


9. Texas Co. v. Hogarth Shipping 
Co., 256 U. S. 619, 41 SCt 612, 65 Li. ed. 
1123 [aff 267 Fed. 1023 (aff 265 Fed. 
375)]; The Frankmere, 278 Fed. 139 
[aff 262 Fed. 819 (certiorari den sub 
nom. Gans SS. Line v. Arnot, 257. U. 
S. 662, 42 SCt 270, 66 L. ed. 423)]; The 
Isle of Mull, 278 Fed. 131 [rev 257 
Fed. 798 (certiorari den sub nom. 
Gans SS. Line v. Isles Steam Ship- 
ping Coy 257 Us Sh 662,542 ss Cta210, 
66 L. ed. 423)]; The Claveresk, 264 
Fed. 276 [aff Earn Line SS. Co. v. 
Sutherland SS. Co., 254 Fed. 126]; 
Metropolitan SS. Co. v. Pacific-Alaska 
Nav. Co., 260 Fed. 973; Bank Line, 
Ltd. v. Capel, [1919] A. C./435; Coun- 
tess of Warwick SS. Co. v. Le Nickel 
Societe Anonyme, [1918] 1 K. B. 372; 
Heilgers v. Cambrian Steam Navy. Co., 
Meo lay ae AAR Goat. fey ear Bi), URS Aa Tae 
348]. See Chinese Mining, etc., Co. v. 
Sale; G90] 21 Be 59959. JA Tam p- 
lin SS. Co., Ltd. v. Anglo-Mexican 
Petroleum Products Co., [1916] 2 A. 
Cy 39% Tate Leo lols ke) Bees 1 both 
recognizing the rule). 


[a] Beason for rnle.—It is elemen- 
tary that among the ways of termiin- 
ating a.contract is the cessation of 
existence of some thing, condition, or 
state of things, upon the continued 
existence of which the contract is 
known to depend, provided such ces- 
sation of existence arises without 
fault in either contracting party and 
where, as by requisition, the owner’s 
control of the vessel ceases to exist, 
that sweeps away the foundation of 
the contract. Texas Co. v. Hogarth 
Shipping Co., 256 U. S. 619, 41 SCt 612, 
65 L. ed. 1123 [aff 267 Fed. 1023 (aff 
265 Fed. 375)]; The Claveresk, 264 
Fed. 276 [aff Harn Line SS. Co. y. 
Sutherland SS. Co., 254 Fed. 126]. 


{b] “Prustration”’ defined.—‘‘The 
commercial frustration of an adven- 
ture by delay means the hap- 
pening of some unforeseen delay 
without the fault of either party to a 
contract, of such a character as that 
by it the fulfilment of the contract in 
the only way in which fulfilment is 
contemplated and practicable is so in- 
ordinately postponed that its fulfil- 
ment when the delay is over will not 
accomplish the only object or objects 
which both parties to the contract 
must have Known that each of them 


[§§ 188-189 


ditions, the failure of the implied condition without 
the fault of either party terminates the charter par- 
If the charter party is completely frustrated 
by requisition by the government the rights and ob- 
ligations of both parties are ended.° 
requisition frustrates the contract is a question de- 
pending on the extent of the interference considered 
in connection with the charter provisions.*° 
fect a termination of the charter party, the antici- 
pated duration of the detention of the ship must be 
| stich as to defeat the common object of the parties 


Whether the 


To ef- 


had in view at the time they made the 
contract, and for the accomplishment 
of which object or objects the con- 
tract was made.” Admiral Shipping 
Co. v. Weidner, [1916] 1 K. B. 429, 436. 


Request for requisition as repudia- 
tion see supra § 184 text and note 77. 


10. The Frankmere, 278 Fed. 139 
[aff 262 Fed. 819 (certiorari den sub 
nom. Gans SS. Line v. Arnot, 257 U. 
S:. 662, 42 SCt°270) (66 ds eda 4230m. 
The Isle of Mull, 278 Fed. 131 [rev 
257 Fed. 798 (certiorari den sub nom. 
Gans SS. Line v. Isles Steam Ship- 
ping Co., 257 WHS. 662; 42°SCe 27066 
L. ed. 423)]; The Claveresk, 264 Fed. 
276 [aff Earn Line SS. Co. v. Suther- 
land SS. Co., 254 Fed. 126]; Lord 
Strathcona SS. Co., Ltd. v. Dominion 
Coal Co;, dutd., [1926])) AVC h0s Banik 
Line, Ltd. v. Capel [1919] A. GC. 435; 
F. A. Tamplin SS. Co., Ltd. v. Anglo- 
Mexican Petroleum Products Co., 
[1916] 2. A. C. 397 [aff [1915]. 3 Ky B: 
668]; Countess of Warwick SS. Co. v. 
Le Nickel Societe Anonyme, [1918] 1 
K. B. 372; Chinese Mining, etc., Co. v. 
Sale, [1917] 2 K. B. 599; Elliott Steam 
Tug Co., Ltd. v. Duncan & Sons, Ltd., 
OA De La PER DO oe 


“Put shortly, frustration can only 
be pleaded when the events and facts 
on which it is founded have destroyed 
the subject matter of the contract, or 
have, by an interruption of perform- 
ance thereunder so critical or pro- 
tracted as to bring to an end ina full 
and fair sense the contract as a 
whole, so superseded it that it can be 
truly affirmed that no resumption is 
reasonably possible. It is a mistake 
to say that the doctrine of frustration 
is a hard and fast doctrine which can 
be applied as a general principle in a 
definite measure to all cases alike. 
The facts and circumstances of each 
particular contract as well as the na- 
ture and duration of the interruption 
to performance must all be taken into 
account. Shipping cases afford easy 
illustrations of the variety of circum- 
stances alluded to. A voyage is ar- 
ranged to be made during fixed dates. 
The substantial interruption of such 
a voyage almost necessarily con- 
cludes the question of frustration in 
the affirmative. Or, again, a charter 
is for a short term and into that term 
such an interruption is projected as 
to preclude business arrangements be- 
ing readjusted so as to suit limited 
and disjointed periods of time; them, 
again, it becomes wellnigh clear that 
frustration has resulted.” Lord 
Strathcona SS. Co., Ltd. v. Dominion 
Coal Co; Litd., [1926], Av Ces 103a14. 


“The same kind of restraint, the 
same act of power, may at one time 
or in one instance produce but a tem- 
porary delay, changing the contnac- 
tual obligations of no one, and at an- 
other time, or when operating on 
other attending circumstances, may 
so change the relation of parties as to 
destroy the contract itself.” The 
Claveresk, 264 Fed. 276, 282. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 189] 


in the matter.tt A requisition for a definite time, 
materially less than the unexpired period of the 
charter, works a mere interruption and not a frus- 
tration;'* a requisition for a definite time extend- 
ing beyond the unexpired period of the charter con- 
tract works a complete frustration.1? When the 
requisition is for an indefinite period, if a consider- 
ation of al] the circumstances existing at the time 
of the requisition leads to the conclusion that it will 
probably continue beyond the charter period, then 
the charter is frustrated and the obligations under 
it terminated;'* if, on the other hand, the cireum- 
stances indicate probable release of the vessel for a 
substantial time before the expiration of the charter 
period, the charter contract is not terminated.!* In 
weighing this issue of probability the courts take in- 
to consideration not only the conditions existing at 
the time of the requisition, but the real duration of 
the requisition.1® The doctrine of termination by 
frustration is not confined to cases of requisition,! 
but similar principles have been held to prevail where 
the frustration of the adventure is otherwise caused, 


11. Lord -Strathcona SS. Co., Ltd. 
v. Dominion Coal Co., Ltd. [1926] A. 
C. 108; Countess of Warwick SS. Co. 
v. Le Nickel Societe Anonyme, [1918] 
1 K. B. 372; Chinese Mining, etc., Co. 
v. Sale, [1917] 2 K. B. 599. 


use under 


parties nor 
subcharters, 
by force of 


the 
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the requisition was not 
such as the charterers could have en- |} 404. 
joyed themselves under 
conferred on others by 
admiralty charters 
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as by detention by a government!’ or by an em- 
bargo’® or a blockade.?° The only substantial dis- 
tinction between a voyage charter and a time char- 
ter, on the issue of frustration, is that in the former 
the embargo detention or requisition in most eases 
is certain to continue beyond the expected termina- 
tion of the voyage, while in the latter there is diffi- 
culty in ascertaining whether the requisition would 
probably extend beyond the period of the charter ;?1 
and the doctrine of frustration may suffice to put an 
end to the charter party although it is a time char- 
ter.*? In the determination as to whether there has 
been such a frustration as to put an end to a charter 
party, it is not a matter of erucial importance wheth- 
er performance had begun under the charter or not.22 


Presence of express stipulations in contract. 
Where, by express provision in the charter party, 
the parties have dealt with reference to the continued 
existence of a given thing or condition, no implica- 
tion of any further or other character is available to 
terminate the charter for a failure which has been 
contemplated and dealt with,?* except where the 


20. Geipel v. Smith, L. R. 7 Q. B. 


the charter- 21. The Frankmere, 278 Fed. 139 


[aff 262 Fed. 819 (certiorari den sub 
nom. Gans SS. Line vy. Arnot, 257 U. 


12. The Frankmere, 278 Fed. 139 
[aff 262 Fed. 819 (certiorari den sub 
nam. Gans SS. Line v. Arnot, 257 U. 
S. 662, 42 SCt 270, 66 I. ed. 428)]; 
The Isle of Mull, 278 Fed. 131 [rev 
257 Fed. 798 (certiorari den sub nom. 
Gans SS. Line v. Isles Steam Shipping 
Coy 257eU- SS.) 662; 42 SCt) 2705466 Li: 
ed. 423)]. 


13. The Frankmere, 278 Fed. 139 
[aff 262 Fed. 819 (certiorari den sub 
nom. Gans SS. Line v. Arnot, 257 U. 
S. 662, 42 SCt 270, 66 LL. ed. 423)]; 
The Isle of Mull, 278 Fed. 131 [rev 
257 Fed. 798 (certiorari den sub nom. 
Gans. SS. Line vy. Isles Steam Ship- 
ping Co., 257 U. S. 662, 42 SCt 270, 66 
L. ed. 423)]. 


14. The Frankmere, 278 Fed. 139 
[aff 262 Fed. 819 (certiorari den sub 
nom. Gans SS. Line v. Arnot, 257 U. 
S. 662, 42 SCt 270, 66 L., ed. 423)1]; 
The Isle of Mull, 278 Fed. 131 [rev 257 
Fed. 798 (certiorari den sub nom. 
Gans SS. Line v. Isles Steam Ship- 
ping Co., 257 U. S. 662, 42 SCt 270, 66 
L. ed. 423)]; The Claveresk, 264 Fed. 
276 {aff Earn Line SS. Co. v. Suther- 
Jand’ SS: "Go., 254. “KWed. 1261) -Bank 
Wine? Ltd: v. ‘Capel [1919] A.C. 435; 
Countess of Warwick SS. Co. v. Le 
Nickel Societe Anonyme, [1918] 1 K. 
Be 372. 


15. The Frankmere, 278 Fed. 139 
[aff 262 Fed. 819 (certiorari den sub 
nom. Gans SS. Line v. Arnot, 257 U. 
S662 42) Set 270n 66 a. ged) 426); 
The Isle of Mull, 278 Fed. 131 [rev 
257 Fed. 798 (certiorari den sub nom. 
Gans. SS. Line v. Isles Steam Ship- 
ping Co., 257 U. S. 662, 42 SCt 270. 66 
L. ed. 423)]; Lord Strathcona SS. Co., 
Ltd. v. Dominion Coal Co., Ltd., [1926] 
AC, 108: F, A, Tamplin SS: Co., Ltd: 
v. Anglo-Mexican Petroleum Products 
Con, (BOG) PASS SO ene aa loy 
K. B. 668]; Chinese Mining, etc., Co. 
VaSalemn fl Gli ea ke Be boo Elliott 
Steam Tug Co., Ltd. v. Duncan, etc., 
Ltd., 34 T. L. R. 583. 


[a] Division of excess hire.— 
Where the requisition does not con- 
stitute frustration, and the hire paid 
under the requisition is greater than 
that due under the charter, but the 


[58 Cc. J.—9] 


requisition take effect 
partly out of the interest of the char- 
terers and partly out of the interest 
of the owners, and the admiralty hire 
must be divided between them. Chi- 
nese Mining, etc., Co. v. Sale, [1917] 
Zh Boo 9: 


[b] Charterer’s option for indefi- 
nite extension.— Where a charter par- 
ty was for a month and as much 
longer as the charterer at his option 
should care to hire the vessel, and 
where it did not appear but that the 
vessel was in good shape and likely to 
last for many years beyond the period 
of the war, a requisition by the gov- 
ernment did not amount to frustra- 
tion of the charter. Elliott Steam 
Tug Co., Ltd. v, Duncan, etc., Ltd., 34 
T. L. R. 583. See Elliott Steam Tug 
Co., Ltd. v. Payne, [1920] 2 K. B. 693 
(reaching a like result where the 
agreement was for one month’s char- 
ter and thereafter until the charterer 
should give two weeks’ notice of in- 
tention to terminate). 


16. The Frankmere, 278 Fed. 139 
[aff 262 Fed. 819 (certiorari den sub 
nom. Gans SS. Line v. Arnot, 257 U. 
S. 662, 42 SCt 270, 66 L. ed. 423)]; The 
Isle of Mull, 278 Fed. 131 [rev 257 
Fed. 798 (certiorari den sub nom. 
Gans SS. Line v. Isles Steam Ship- 
ping Co., 257 U. S. 662, 42 SCt 270, 66 
L. ed. 423)]; The Claveresk, 264 Fed. 
276 [aff Harn Line SS. Co. v. Suther- 
land SS. Co., 254 Fed. 126]; Lord 
Strathcona SS, Co., Ltd. v. Dominion 
Coal Go., Litd., [1926] A. C. 108. 


17. Texas Co. v. Hogarth Shipping 
Co., 265 Fed. 375 [aff 267 Fed. 1023 
(certiorari granted 254 U. S. 625, 41 
SCt 15, 65 L. ed. 445, and aff 256 U. 
SoCo 4 St 612, 65 Ted) 71123)" 
And see cases infra notes 18-20. 


Tees Atlantic. Mrult. Co. v. a Solari, 
938 Fed. 217; Scottish Nav. Co. v. 
Souter, [1917] 1 K. B. 222 [rev [1916] 
1 K. B. 675]; Admiral Shipping Co. v. 
Weidner, [1917] 1 K. B. 222 [rev 
[1916] 1 K. B. 429]; Embiricos v. 
Reid, [1914] 3 K. B. 45; Lloyd Royal 
Belge Societe Anonyme v. Stathatos, 
SAie OR Os ath osu les, Eva 30:1. 


19. The Penelope, [1928] P. 180. 


S. 662, 42 SCt 240, 66 L. ed. 423)]; The 
Isle of Mull, 278 Fed. 131 [rev 257 
Fed. 798 (certiorari den sub nom. 
Gans SS. Line vy. Isles Steam Shipping 
Coz, 257) UL NSe6625.42 "SO 220 6 6b mies 
ed. 423)]; Scottish Nav. Co, v. Souter, 
ELSA 1 KB 222 Mire we shlomiGie tire 
B. 675]; Admiral Shipping Co. vi 
Weidner) Al9l 7) Wek SBN 225 sire 
[1916] 1 Ke B. 4297. 


22. The Frankmere, 278 Fed. 139 
[aff 262 Fed. 819 (certiorari den sub 
nom. Gans SS. Line v. Arnot, 257 U. 
S. 662, 42 SCt 270, 66 L. ed. 423)]; The 
Isle of Mull, 278 Fed. 131 [rev 257 
Fed. 798 (certiorari den sub nom. 
Gans SS. Line v. Isles Steam Ship- 
ping Co., 257 U.S. 662, 42 SCt'270, 66 


L. ed. 423)]; The Claveresk, 264 
Fed. 276 [aff Harn Line SS. Co. v. 
Sutherland SS. Co., 254 Fed. 126]; 


Metropolitan SS. Co. v. Pacific-Alaska 
Nav. Co., 260 Fed. 973; Bank Line, 
Ltd. v. Capel, [1919] A. C. 435; Coun- 
tess of Warwick SS. Co. v. Le Nickel 
Societe Anonyme, [1918] 1 K. B. 372; 
Scottish Nav. Co. v. Souter, [1917] 1 
K: Bi 222 [rev (9ted Luks (Bs 67515 
Admiral Shipping Co. v. Weidner, 
(AS i Ke, Bee 2 2s bre va [i OHiG lee Kens: 
429]; Heilgers v. Cambrian Steam 
Naw (Con, (itd 3452) Tae ian tare 
33 T. L. R. 348]; Lloyd Royal Belge 
Societe Anonyme v. Stathatos, 34 T. 
L. R. 70 [aff 33 T. L. R. 390]. See The 
Penelope, [1928] P. 180 (where the 
charter held terminated by frustra- 
tion was not strictly a time charter 
for a series of voyages with limits of 
time as to commencement and con- 
tinuance). 


23. Bank Line, Ltd. v. Capel, [1919] 
A. C. 435; Scottish Nav. Co. v. Souter, 
[LOW ke Ba222 revo OdiGietaker is: 
675]; Admiral Shipping Co. v. Weid- 
neralloti) LK. B. 222i revs Ploteiien 
K. B. 429]; Embiricos v. Reid, [1914] 
Suess 4. 


24), 2 Ay Tamplin=SS7€o., tds v- 
Anglo-Mexican Petroleum Products 
Com [PROTGC1 2 AS Cl som fetrenLomonees: 
K. B. 668]; Larrinaga v. Societe Fran- 
co-Americaine des Phosphates de 
Medulla, 92 L. J. K. B. 455 [aff 38 T. 
ny R39 Cath) 92) dew Jee Bars 5 ils 
IBANCK =v ee ROMITCy;,95 0 ese kanmev ently 
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charter provision shows that the parties, in dealing 
with the contingency, have made only partial pro- 
vision for it, not intended to cover it fully.*° Thus, 
in those cases, where the parties have expressly con- 
tracted with reference to the effect of a requisition, 
evineing an intention that it shall not result in the 
termination of the charter party, a subsequent req- 
uisition operates upon the charter party in conform- 
ity with the agreement of the parties.*® But the 
mere introduction of exceptions or stipulations deal- 
ing with certain contemplated contingencies, even if 
they be many in number, is not of itself sufficient to 
indicate an intention to exclude the implied condi- 
tion;?7 to have this effect, the charter stipulations 
must indicate that the parties intend to deal with 
and exclude implications as to that condition.?® 


[§ 190] b. Operation and Effect. The doctrine of 
frustration does not suspend a charter in part or de- 


stroy it in part;*° its effect, if applicable, is to de- 


stroy the charter as a whole;°° so that, if a charter 
party is executed for a series of seasons, which is 
an indivisible contract and not an agreement for a 
series of charters, the charter cannot be destroyed as 
to the seasons when the holding under the requisi- 


Sutherland v. Compagnie Napolitaine ; ther 
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party claimed to amount to a 


[§§ 189-191 


tion continues, by reason of frustration, and be 
valid as to the other seasons,*! even though the ves- 
sel is chartered only for a portion of every year for 
use in seasonable traffic in waters likely to be blocked 
by ice;?? and a like rule prevails where one charter, 
constituting an indivisible contract, is made to cover 
a series of voyages.** On the other hand, where the 
agreement is for a series of charters constituting di- 
visible contracts, even though there may be a frus- 
tration as to some of the charters, that does not frus- 
trate those subsequently to be performed,** and the 
termination of the earlier of the series of charters 
does not of itself operate to terminate the succeeding 
ones.*® If there is such a likelihood and probability 
of restraint as to give rise to frustration, the fact 
that unexpectedly the restraint is removed for a 
short time does not alter the operation of the rule 
and prolong the duties of the parties under the char- 
ter beyond the time when the circumstances become 
such as to indicate frustration of the adventure.*® 


[§ 191] H. Construction and Operation General- 
ly?7—1. What Law Governs*®*—a. In General. The 
intention of the parties controls as to the law govern- 
ing the interpretation of charter parties.2® The 


Apportionment between owner and 


d’Eclairage et de Chauffage par le 
Cains onli. Rete. 


25. Bank Line, 
[1919] A. C, 435. 


[a] Option for cancellation, in the 
event of government requisition, giv- 
en to the charterer, has been con- 
strued as not preventing the applica- 
tion of the doctrine of frustration. 
Bank Line, Ltd..v. Capel, [1919] A. C. 
435. See Scottish Nav. Co. v. Souter, 
USA kK B22 2uicew Lo T6i i Ke Bs 
675] (reaching a similar result under 
a clause giving an option for cancella- 
tion in the event of detention by rea- 
son of the existence of war); Admiral 
Shipping Co, v. Weidner, [1917] 1 K. 
B. 222) [rev’ [1916] 1 K. B. 429] (to 
same effect). 


26. Sutherland v. Compagnie Na- 
politaine d’Eclairage et de Chauffage 
par le Gaz, 36 T. L. R. 724. 


27. Scottish Nav. Co. v. Souter, 
[1917] 1. K. B. 222 [rev [1916] 1 K. B 
675]; Admiral Shipping Co. v. Weid- 
mer 1 Shia A Key BY 222) trey Lotte L 
ae 429]; The Penelope, [1928] P. 
180. 


[a] Strike clauses.—Where the 
parties inserted express stipulations 
in the charter as to the effect of 
strikes, while such provisions would 
exclude any implications with refer- 
ence to ordinary strikes and labor 
troubles, they would not exclude 
implications regarding a severe and 
prolonged strike, leading to an em- 
bargo, whose character was unfore- 
seeable, and such a situation might, 
despite the strike clauses, afford a 
basis for holding the charter termin- 
ated by the frustration of the adven- 
ture. The Penelope, [1928] P. 180. 


28. Scottish Nav. Co. v. Souter, 
PHOT] Woke B22) Prev TLOV6d) 1. eB 
675]; Admiral Shipping Co. v. Weid- 
mer, [1917] 1 K. B. 222 [rev [1916] 1 
KB, 429]. 


Ltd. v. Capel, 


29. Geipel v. Smith, L. R. 7-Q: B. 
404; The Penelope, [1928] P. 180; Do- 
minion Coal Co. v. Roberts, 36 T. L. 
R. 837. See Modern Transport Co. v. 
Duneric. SS: Co.,) [L917] 1 KB. 370 
[aff [1916] 1 K. B. 726] (holding that 
a government requisition, which nei- 


frustration, did not have the effect of 
discharging the charterer’s obligation 


to pay the charter hire for the period 


of the requisition). 


30. Geipel v. Smith, L. R. 7 Q. B. 
404; The Penelope, [1928] P. 180; 
pone Coal Co. v. Roberts, 36 T. L. 
R88 


[a] Rule applied.—Where a ves- 
sel was chartered to go to a certain 
port for cargo as the charterer might 
direct, thence to a named port of dis- 
charge, and the port of discharge was 
blockaded under such circumstances 
as to constitute frustration of the ad- 
venture in regard to the port of dis- 
charge for which the vessel was char- 
tered, the frustration terminated the 
whole charter and did not merely so 
destroy the last part of it as still to 
leave the vessel under an obligation 
to repair to a designated port to take 


on cargo. Geipel v. Smith, L. R. 7 
Q. B. 404. 
31. Dominion Coal Co. v. Roberts, 


36 To. R. 837. 


32. Dominion Coal Co. v. Roberts, 
supra. 


33. The Penelope, [1928] P. 180. 


34 lLarrinaga v. Societe Franco- 
Americaine des Phosphates de Medul- 
1a,(92) LeoJs KG it 455 hati s Sint aR. 
K39) (Catt Soe JIE Bebe. 


35. Larrinaga v. Societe Franco- 
Americaine des Phosphates de Medul- 
la, supra. 


36. Embiricos v. Reid, [1914] 3 K. 
Bi 45. 


[a] Reason for rule.—Business men 
cannot be required to wait until the 
end of a long delay to find out from 
what in fact happens whether or not 
they are bound by a contract, but in- 
stead must be permitted to act upon 
the reasonable commercial probabili- 
ties at the time when they are called 
upon to make up their minds. Em- 
biricos v. Reid, [1914] 3 K. B. 45. 


37. Cross references: J 


Admiralty jurisdiction of suits on 
charter parties see Admiralty §§ 


charterer of amount received or 
awarded as salvage see Salvage § 
188. g 


Construction of charter-party or bill 
of lading as to demurrage see in- 
fra §§ 1002-1033. 

Effect of charter stipulations incon- 
sistent with lien see infra § 299. 


Nature, construction, and effect of 
contract of affreightment in general 
see infra §§ 490-502. 


Right to salvage as between owner 
and charterer see Salvage §§ 55, 56. 


38. Cross references: 


Conflict of laws generally see Con- 
flict of Laws 12 C. J. p 427. 


What law governs: 


Agent’s authority to execute char- 
ter party see supra § 160. 


Construction of contracts general- 
ly see Conflict of Laws § 89. 


Contracts for carriage of: 
Goods generally see infra § 490. 
Passengers see infra § 913. 


39. Manchester Liners v. Virginia- 
Carolina Chemical Co., 194 Fed. 463 
{aff 204 Fed. 564, 123 CCA 90]; Lind 
v. U.S., 44 Ct..Cl. 558; In re Missouri 
SS. Co., 42 Ch. D. 321; The Wilhelm 
Schmidt, 1 Aspin. 82; The Industrie, 
[1894] P. 58. 


[a] Rule applied.—Where a char- 
ter party between a German owner 
and an English charterer was exe- 
cuted in Constantinople, the instru- 
ment was held properly to be inter- 
preted by the English law, having 
been expressed in the English lan- 
guage, on an Hnglish form of charter 
party, one of the parties, as well as 
the consignee being English, and the 
place of the call for orders and that 
of performance being English. The 
Wilhelm Schmidt, 1 Aspin. 82. 


[b] However (1) even though the 
law governing interpretation may be 
different from the lex fori, it has 
been held that the law of the forum 
is the law which is to be applied to 
matters pertaining to remedy (The 
Silverbrook, 18 F. (2d) 144; The Eros 
241 Fed. 186 [aff 251 Fed. 45, 163 
CCA 295]; U. S. Asphalt Refining Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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rights of the parties to a contract are to be judged 
by that law by which they intended to bind,*° or 
rather by which they may justly be presumed to have 
bound themselves. Generally, the law of the place 
where the contract is made is prima facie that which 
the parties intended, or ought to be presumed to 
have adopted and which ought to prevail in the ab- 
sence of circumstances indicating a different inten- 
tion ;#” hence in many cases the lex loci contractus 
has been applied,** and in the United States, in the 
absence of sufficient circumstances to make out a 
contrary intention, such law has been held to pre- 
However, there may be circumstances exist- 
ing which justify a presumption of an intention that 
some other law should govern, complying with which 
presumed intention, the law of the flag has been ap- 


vail.44 


v. Trinidad Lake Petroleum Co., 222 
Fed. 1006); (2) and to jurisdiction 
(The Silverbrook, supra; The Eros, 
Supra; U. S. Asphalt Refining Co. v. 
Trinidad Lake Petroleum Co., Supra); 
(3) and an agreement that the law 
of a particular place shall govern 
simply supplies a particular rule of 
construction in case of dispute as to 
the meaning of the charter terms 
(The Silverbrook, supra; The Eros, 
supra; U. S. Asphalt Refining Co. v. 
Trinidad Lake Petroleum Co., supra; 


Maury v. Culliford, 10 Fed. 388, 4 
Woods 118). 
40) Uhandov.sUIS.; 445 Cty.Cls 5585 


In re Missouri SS. Co., 42 Ch. D. 321; 
Lloyd v. Guibert, L. R. 1 Q. B. 115. 


41. In re Missouri SS. Co., 42 Ch. 
Dijs2l ys Lioyd ve Guibert, T5.R. 1-Q. 
Beeb. 


42. Manchester Liners v. Virginia- 
Carolina Chemical, Co., 194 Fed. 463 
{aff 204 Fed. 564, 123 CCA 90]; In re 
Missouri SS. Co., 42 Ch. D. 321; Lloyd 
va Guibert... Re 1 QF BY who) Bue 
see Wilson v. Morgan, 27 N. Y. Super. 
58, 1 AbbPrNS 174, 177, 30 HowPr 
386 (‘For purposes of construction 
and ascertaining the intention of the 
parties, the place of performance is 
the place of the contract’). 


43. Yone Suzuki v. Central Argen- 
tine R. Co., 27_F. (2d) 795 [mod 19 
F, (2d) 645]; Mazza v. J. G. White 
Engineering Co., 274 Fed. 990; Man- 
ehester Liners v. Virginia-Carolina 
Chemical Co., 194 Fed. 463 [aff 204 
Fed. 564, 123 CCA 90]; The Fri, 154 
Fed. 333, 83 CCA 205 [rev on other 
grounds 140 Fed. 123]; China Mut. 
Ins. Co. v. Force, 142 N. Y. 90, 36 NE 
874, 40 AmSR 576; Chase v. Alliance 
Ins. Co., 9 Allen (Mass.) 311; Ralli 
v. Compania Naviera Sota y Aznar, 
[£920] 2° KB. 2875, Furness, ‘etc:, 

o. v. Rederiaktiegolabet Banco, 
LOT 2) be CB. (88.3: 


{a] Charter drawn with reference 
to foreign decision.—Although the 
fact that the parties in fact drew 
their contract so as to conform to a 
construction given by an English de- 
cision, that was not sufficient to show 
an intention operative to prevent the 
application of the lex loci contractus, 
but that decision nevertheless became 
a particularly persuasive authority in 
the interpretation of the term_ in- 
serted in view of it. Mazza v. J. G. 
White Engineering Co., 274 Fed. 990. 


44, Manchester Liners v. Virginia- 
Carolina Chemical Co., 194 Fed. 463 
[aff 204 Fed. 564, 123 CCA 90]; China 
Mut. Ins. Co. v. Force, 142 N. Y. 90, 
36 NE 874, 40 AmSR 576. 

45. In re Missouri SS. Co., 42 Ch. 
D. 321; The Express, L. R. 3 A. & E 
597; Lloyd v. Guibert, L. R. 1 Q. B 
115; The Industrie, [1894] P. 58. 
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[a] Illustration.—Where the mas- 
ter of a French ship undertook by 
charter party with a British char- 
terer to convey cargo of the latter 
from a place in the Danish West In- 
dies, where the charter party was 
made, to Liverpool, and where during 
the voyage the vessel put into Fayal, 
a Portuguese port, in distress, where 
the master hypothecated the vessel 
for repairs, in an action depending 
on the construction of the charter 
party with reference to the rights 
of the parties in connection with the 
making of repairs, it was held that 
the French law governed the interpre- 
tation of the contract. Lloyd v. Gui- 
bert; Iu. Rs Onge add 5. 


46. See cases supra note 45. But 
see Furness, etc., Co. v. Rederiaktie- 
golabet Banco, [1917] 2 K. B. 873, 
876 (“‘The vessel having been char- 
tered in this country, the contract is 
an English contract and has to be 
construed according to English law’’). 


47. In re Missouri SS. Co., 42 Ch. 
D321. 


48. In re Missouri SS. Co., 42 Ch. 
D. 321. And see cases infra this note. 
[a] Factors considered, in con- 


nection with other circumstances and 
in addition to the place of execution 
and the nationality of the chartered 
ship, in the determination of what 
law governed the interpretation of 
particular charter parties, include: 
(1) The national language in which 
the charter party is executed. Man- 
chester Liners v. Virginia-Carolina 
Chemical Co., 194 Fed. 463 [aff 204 
Fed. 564, 123 CCA 90]; The Wilhelm 
Schmidt, 1 Aspin. 82. But see The 
Express, L. R. 3 A. & EB. 597 (apply- 
ing German law to a charter party 
between: Germans executed in Con- 
stantinople, although expressed in 
the English language). (2) The 
charter party form employed. Yone 
Suzuki v. Central Argentine R. Co., 
27 F. (2d) 795 [mod 19 F. (2d) 645]; 
In re Missouri SS. Co., 42 Ch. D. 321; 
The Wilhelm Schmidt, 1 Aspin. 82. 
But see The Industrie, [1894] P. 58 
(where the fact that a charter party 
was executed in London on an Eng- 
lish form was insufficient to prevent 
application of German law where the 
ship, the owners, and the master were 
German). (3) The fact that, under 
the law of one state, certain of the 
provisions of the charter will be void 
as against public policy, while, un- 
der the law of another, such provi- 
sions will be valid. In re Missouri 
SSicCoiz usupra. (4) The citizen- 
ship of parties to the charter party 
(Manchester Liners v. Virginia-Caro- 
lina Chemical Co., 194 Fed. 463 [aff 
204 Fed. 564, 128 CCA 90]; The Ex- 
press, L. R.-3 A. & EH. 597; The Wil- 
helm Schmidt, 1 Aspin. 82) (5) and 
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plied in some eases;45 and in England, in the ab- 
sence of sufficient circumstances to make out a con- 
trary intention, such law has been held to prevail.4® 
It is impossible to lay down any distinct general rule 
as to what the governing principle will be,*7 but it 
must be determined, having regard to the nature of 
the contract, and the other circumstances of the case, 
by what law it will be governed.#8 


“General maritime law.” 
any “general maritime law” governing the interpre- 
tation of charter parties has been repudiated;*® but 
there is some authority to the effect that charter par- 
ties must be considered as governed by the “general 
maritime law,’’®° and are not to be construed exelu- 
sively by the law of the forum,*! or by the law of 
the place where the charter was executed.®? 


The notion that there is 


of consignees (The Wilhelm Schmidt, 
supra). (6) Specific reference in the 
charter party to the laws and usages 
prevailing in the place of execution. 
Yone Suzuki vy. Central Argentine R. 
Co., 27 EF. (2d) 795; [mod 19 Hi iC2a) 
645]. (7) The place at which bills 
of lading pursuant to the charter 
party are issued. Yone Suzuki v. 
Central Argentine R. Co., supra; Man- 
chester Liners v. Virginia-Carolina 
Chemical Co., 194 Fed. 463 [aff 204 
Bed, 564, 123 CCA 90]: 


49. Lloyd v. Guibert, L. R. 1 Q. 
Be 115. 


“We can understand this term in 
the sense of the general maritime law 
as administered in the English courts, 
that being in truth more than English 
law, though dealt out in a somewhat 
different measure in the Common 
Law and Chancery Courts, and in the 
peculiar jurisdiction of the Admiral- 
ty. But as to any other general mari- 
time law by which we ought to adju- 


dicate upon the rights of the subjects 
of a country which by the hypoth- 
esis does not recognize its alleged 


rule, we were not informed what may 
be its limits, or its sanction. Passing 
over the origin of ethics and the ele- 
mentary ideas of natural law (jus 
gentium), such as the rights of prior 
occupancy, and self-preservation, 
privilege, and the exemption of neces- 
sity, the common duties of humanity, 
of more or less perfect obligation, the 
idea of property including the obliga- 
tion of contracts, and those universal- 
ly recognized rights and duties upon 
which is based the modern system of 
international law (jus inter gentes), 
and which furnish no precise rule for 
the matter in hand, it would be dif- 
ficult to maintain that there is, as to 
such questions as the present, de- 
pending in a great measure upon na- 
tional policy and economy, any gen- 
eral, in the sense of universal, law 
binding at sea any more than upon 
land, nations which either have not 
assented or have withdrawn their as- 
sent thereto. .. In truth, any 
general, much more any universal, 
maritime law, binding upon all na- 
tions using the highway of the sea 
in time of peace, except when lim- 
ited as administered in some court, 
is easier longed for than found.” 
Lloyd v. Guibert, supra. 


50. Compagnie Franco-Indochi- 
noise v. Deutsch-Australische Damp- 


schiffs Gesellschaft, 389 Philippine 
474, 
51. Compagnie Franco-Indochi- 


noise v. Deutsch-Australische Damp- 
schiffs Gesellschaft, supra. 


52. Compagnie Franco-Indochi- 
noise v., Deutsch-Australische Damp- 
schiffs Gesellschaft, supra. 
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State law not binding on admiralty court. A fed- 
eral court of admiralty is not bound to construe and 
enforce a charter party in the light of the local law 
prevailing in the state where the agreement 1s exe- 
cuted, but may consider the contract as governed by 
the generally prevailing principles of admiralty and 
maritime law in the absence of a contrary intention 


of the parties.°? 


[§ 192] b. Illegality under Lex Loci Contractus 
One state will ordinarily en- 
force the provisions of charter parties made in an- 
other;°+ the mere fact that a particular provision is 
void by reason of public policy in the country where 
the agreement is entered into does not render it unen- 
forceable elsewhere;** but a foreign court will not 
enforce a provision void as an immoral agreement, 
or as contrary to positive law in the place of execu- 
tion.5® In like manner provisions of a charter party, 
illegal by the lex loci solutionis,°’ are, to the extent 


or Lex Loci Solutionis. 


53. Watts v. Camors, 10 Fed. 145 
[athe i5 Ue tS- 587 OSU Ol, 20 ele. 
ed. 406]. 


What law governs jurisdiction of 
admiralty courts see Admiralty §§ 
17-20. 


24. In re Missouri SS. Co., 42 Ch. 
D. 321. And see cases passim supra 
Seal Obs 

55. In re Missouri SS. Co., 42 Ch. 
DRS Bis 

56. In re Missouri SS. Co., supra. 

[a] Iliegality in state of which 


one party is citizen does not render 
provisions of a charter party, exe- 
cuted in another state and subject 
to the laws thereof, invalid, in the 
absence of contractual provisions to 
the contrary. Purness,) ete.,- Cow: 
Rederiaktiegolabet Baneo, [1917] 2.K. 
Be terthesie 


57. “ex loci solutionis” see Lex 
36 C. J. p 1044. 

58. Ralli v. Compania Naviera 
Sota’ y Aznar, [1920] 2.K. B. 287. 

59. Ralli v. Compania Naviera 


Sota y Aznar, supra. 
60. Cantiere Navale Triestina v. 


Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

61. Cantiere Navale Triestina v. 
Russian Soviet Naphtha Export 
Agency, supra. 


62. Manchester Liners v. Virginia- 
Carolina Chemical Co., 194 Fed. 463 
[aff 204 Fed. 546, 123 CCA 90]; Lloyd 
Nig (Cnet aey Ube TR a (Ay pes) alias 


63. Manchester Liners v. Virginia- 
Carolina Chemical Co., 194 Fed. 463 
[aff 204 Fed. 546, 123 CCA 90]; Chase 
v. Alliance Ins. Co., 9 Allen (Mass.) 
sits iloyd: wv. Guibert,’ by Re 1 Qn B: 
115. See The Atlanten, 252 U.S. 318, 
40 SCt 32, 64 LL. ed. 586, AnnCas 
1918B 491 [aff 250 Fed. 985, 1638 CCA 
185 (aff 232 Fed. 403)] (where the 
court, after stating the common-law 
construction of a penalty, said: ‘“Pre- 
sumably this is also the continental 
point of view,” the facts being such 
that either the law of Sweden or 
that of Denmark controlled the in- 
terpretation of the charter party); 
The San Roman, L. R. Pe Cr 30m 
(applying the law of the forum 
which was the lex loci contractus, in 
the construction of a charter party, 
where it was admitted that, as to the 
matters in suit, it was the same as 
the law of the flag). 


SHIPPING 


ter.°>® However, 


) 


[§§ 191-194 


of such repugnance to the rules of positive law, void 
and unenforceable elsewhere,’*’ even in the country 
whose law governs the interpretation of the char- 


illegality in ‘this sense is always a 


question of fact,°° and the mere arbitrary and ca- 
pricious action of the executive is not, 1t seems, 
ficient to serve as the basis for a claim of illegality. 


suf- 
61 


[§ 193] c. Proof of Foreign Laws. A party who 


[a] Effect on Scottish charter, 
party of English decisions.—Where a 
charter party, being made in Scot- 
land; was to be construed as a Scot- 
tish contract, and there was no evi- 
dence as to the Scotch law on the 
point of construction involved, nor 
did there appear ever to have been 
an adjudication thereon, and where 
English decisions were introduced 
as adopting a contrary rule than that 
of the forum, the charter party was 
to be construed, not according to the 
construction placed on it by the Eng- 
lish decisions, but according to that 
accepted by, and incorporated in, the 
law of the forum. Chase v. Alliance 
Ins; Co., 9 Allen (Mass.) 311. 


64. Construction of contract gen- 
erally see Contracts §§ 488-592. 


65. Schoonmaker-Conners Co. v. 
Lambert Transp. Co., 269 Fed. 583; 
The Themis, 244 Fed. 545 [mod sub 
nom. Gans SS. Line v. Wilhelmsen, 
275 Fed. 254 (certiorari den 257 U. S. 
655, 42 SCt 97, 66 LL. ed. 419)]; Mc- 
Near v. Leblond, 123 Fed. 384, 61 CCA 
564 [aff 104 Fed. 826]; Matthias v. 
Beeche, 111 Fed. 940; The Progreso, 
50 Fed. 835, 2 CCA 45; Auten v. Ben- 
nett, 183 N. Y. 496, 76 NE 609, 5 Ann 


Cas 620; Grimberg v. Columbia 
Packers’ A Ssoc7i 4. «Orns cable oops 
194, 114 AmSR 927, 8 AnnCas 491. 


See The Claveresk, 264 Fed. 276, 282 
[aff Earn Line SS. Co. v. Sutherland 
SS. Co., 254 Fed. 126] (“It must be re- 
membered that a charter party, a bill 
of lading, a freight contract, and 
most written agreements affecting 
ships as vehicles of commerce are 
‘mercantile contracts’ and the same 
words in all the various contract 
writings of that kind should and 
usually do receive the same construc- 
tion”); Antole v. Gill, 7 Fed. 487, 
488, 5 Hughes 284 (‘Charter parties 


are commercial contracts and must 
be construed accordingly’); Navco 
Hardwood Co. v. Mobile, ete., Nav. 


Co., 214 Ala, 176, 106 S 862 (under a 
contract for the construction and op- 
eration of boats by one party in be- 
half of another, the builder and op- 
erator was the bailee for the owner, 
and, as other bailees generally, was 
liable for hire for a diversion of the 
property from the contemplated pur- 
pose of the bailment without the 
owner’s consent, which was not to 
be presumed but must be shown); 
Adams v. Carey, 60: Or, 153, 118 P 
5538, 555 (“There is nothing peculiar 
or technical in the construction of 
this kind of contracts’’). 


relies on foreign law for the determination of his 
rights and liabilities under a charter party 1s bound 
to bring such law properly before the court and es- 
tablish it by proof;°? and it will be considered to 
be the same as that of the forum, when it does not 
otherwise appear.®* 


[§ 194] 2. Rules of Construction—a. In General. 
The general rules as to the construction of con- 
tracts®* are applicable to the construction of charter 
parties.°®> Thus the intention of the parties®® at the 


[a] By analogy to lease of realty, 
it has been held that, when no def- 
inite agreement has been made as 
to duration, a lease of a vessel is 
deemed to be from day to day, month 
to month, or year to year, accord- 
ing to whether a daily, monthly, or 
yearly rental is to be paid. Cerrano 
v. Tan Chuco, 38 Philippine 392. 


[b] Common-law doctrines of 
bailments and of common carriers 
have been held applicable to rights 
and obligations arising cut of char- 
ter parties. Gracie v. Palmer, 8 
Wheat. (U. S.) 605, 5 L. ed. 696; Paci- 
fic Impr. Co. v. Schubach-Hamilton 
SS. Co., 214 Fed. 854 [quot Cyc]. But 
see The Barnstable, 84 Fed. 895 (the 
court is required, in order to arrive 
at the proper construction of a char- 
ter party, to give weight to those ele- 
ments that do not exist in ordinary 
bailments). 


_[c] Consistency in use of words.— 
Words used in one sense in one part 
of a charter should, as a general rule, 
be deemed to have been used in the 
same sense in another part of the in- 
strument. Wisenhauer v. De Belaun- 
zaran, 26 Fed. 784; Castlegate SS. 
Co., Ltd. v. Dempsey, [1892] 1 Q: B. 
854; Clink v. Radford, [1891] 1 Q. B. 


625. See Italian State Railways v. 
Mavrogordatos, [1919] 2 K. B. 305 
(construing the word “redelivery” 
consistently with the word “deliv- 
ery,” previously occurring in the 
charter party). 

{d] Expressio unius.—(1) The 


doctrine common to contracts gener- 
ally that the expression of one thing 
is the exclusion of others (see Con- 
tracts § 500) (2) has been applied 
in the construction of charter parties 
(The Santona, 152 Fed. 516; Aktiesel- 
skabet Frank v. Namaqua Copper Cos 
90 Lod. Ki Bisby SSeeswWillkkensu ve 
Trafikaktiebolaget Grangesberg Okel- 
osund, 10 F. (2d) 129 [mod 4 F. (2a) 
577] Lwhere the restraining effect of 
the term, “viz.,” followed by a par- 
ticular enumeration, as a_ videlicet 
was considered and the matters in- 
cluded limited to those expressed]). 
(3) Where it was specifically agreed 
by the charter party that hire should 
be suspended in certain instances, it 
could not be suspended by implica- 
tion for reasons not assigned in the 
contract. The Santona, 152 Fed. 516. 


66. U.  S.=-Sun Printing, etes 
Assoc. v. Moore, 183 U. S. 642, 22 SCt 
240, 46 L. ed. 366 [aff 101 Fed. 591, 
41 CCA 506 (rev 95 Fed. 485)]; Cross- 
man v. Burrill, 179 U. S. 100, 21 Sct 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 194] 


time of making the contract,*? as evidenced by the 
language which they have employed®s and with ref- 
erence to the controlling law,®® is to be ascertained 


38, 45 L. ed. 106 [rev on other grounds 
91 Fed. 543, 33 CCA 668, 69 Fed. 747, 
16 CCA 381 (rev 65 Fed. age Davi- 
son v. Von Lingen, 113 U. S. 40, 
SCt 346, 28 L. ed. 885 [aff 4 Fed. 346, 
5 Hughes 221 (rev 1 Fed. 178)]: 
Lowber v. Bangs, 2 Wall. 728,-17 L. ed. 
768 [rev on other grounds 2 F. Cas. 
No. 840, 2 Cliff. 157]; Raymond v. Ty- 
SOM sl LOW, soso 4.) 6d. 47. Brad- 
ley v. Washington, ete., Steam Packet 
Co. vl3) Pet. 895) 10) 1, ed. 72; Centro- 
soyus- -America v. U. Shy ce Tas KOE ik) 
faf£ 30 F. (2d). 302]; ;: Cureton Lum- 
ber Co. v. Hammond Lumber Co., 29 
F. (2d) 973; The Cogne, 20 F. (2d) 
698; The Hrie, 8 F. Cas. No. 4,512, 3 
Ware 225; Rosasco v.° Pitch Pine 
Lumber Co., 138 Fed. 25, 70 CCA 455 
{aff 121 Fed. 437]; Straits of Dover 
SS. Co. v. Munson, 95 Fed. 690 [aff 
100 Fed. 1005]; The Barnstable, 84 
Fed. 895; Blue Star SS. Co. v. Heysers 
81 Fed. 506; Lightburne v. The Ton- 
goy, 55 Fed. 329; The Progreso, 50 
Fed. 835, 2 CCA 45; The India v. Don- 
ald, 49 Fed. 76, 1 CCA 174; Whipple 
v. Mississippi, ete., Packet Co., 34 Fed. 
54; Paterson v. Dakin, 31 Fed. 682; 
Donahoe vy. Kettell, 7 F. Cas. No. 
So0. dt Clitt.. 35s ehe Erie, By Cas, 
No. 4,512, 3 Ware 225; Hart v. Shaw, 
dit Ue CES IN rot Ralssahe oP Melba sates 
Lind v. U.S., 44 Ct. Cl. 558. 


ee ee. v. Capen, 7 Gray 
5s 


Mo.—Adams v. Homeyer, 45 Mo. 


545, 100 AmD 391. 


N. Y.—Roberts v. Opdyke, 40 N. Y. 
259; Weisser v. Maitland, 5 N. Y. 
Super. 318. 


Or.—Adams v. Carey, 60 Or. 153, 118 
P 553; Grimberg v. Columbia Pack- 
ers sAssoc. 47 Or.-257,. 83. P1194, 114 
AmSR 927, 8 AnnCas 491. 


Eng.—Seeger v. Duthie, 8 C. B. N. 
S. 45, 98 ECL 45, 141 Reprint 1081; 
Ollive v. Booker, 1 Exch. 416, 154 Re- 
print 177; Glaholm v. Hays, 2 M. & 
G. 257, 40 ECL 589, 133 Reprint 743; 
Dimech v. Corlett, 12 Moore P. C. 199, 
14 Reprint 887. 


N. B.—Cox Towing Line v. Dunfield, 
68 DomLR 133. 


“The intention is the governing 
element in all these cases. Not as 
that intention might possibly have 


existed as a matter of fact, but as it 
has been disclosed by the terms the 
parties have in this instance employed 
for the purpose of expressing it. It 
is the intention which the parties 
have embodied in their words that is 
to be searched for and ascertained.” 
Roberts v. Opdyke, 40 N. Y. 259, 268. 


[a] Parol evidence of actual in- 
tent is admissible where the charter 
terms are ambiguous. The Barn- 
stable, 84 Fed. 895. 


{b] Mutual intent to deal with 
nonexistent subject matter.— Where 
the circumstances are such as to ren- 
der an examination of the actual in- 
tention of the contracting parties 
proper, and, the examination being 
made, it is found that both were deal- 
ing on the assumption of the exist- 
ence of a circumstance which was in 
fact nonexistent, neither party claim- 
ing any rectification of the contract, 
the provision based on such assump- 
tion becomes a dead letter and the 
charter is to be construed as if no 


such stipulation had ever been. in- 
serted therein. London Transp. Co. 
wv, Bessiler, 24 T. L. R.. 531. 


67. Davison v. Von Lingen, 113 U. 
S40, 5 SCt346, 28 Li. ed. 885 [aft 


.v. United States, 


SHIPPING 


4 Fed. 346, 5 Hughes 221 (rev .1 Fed. 
I7/E3) 1] The Bird of Paradise, 5 Wall. 
ur Sa) 545, 18 L. ed. 662; Lowber v. 
Bangs, 2 Wall. (RS NL Nee ‘ed. 768 [rev 
on other grounds o) HarCass Now 8405 
2eCliit. 15] Ashburner iv: Balchen, 
7 N. Y. 262; Behn v. Burness, 3 B. & 
Ss Psy, ALikS ECL (Go Hemmleziay Reprint 281. 


68. The Bird of Paradise, 5 Wall. 
(U. S.) 545, 560, 18 L. ed. 662; Lowber 
v. Bangs, ) Wall. (Sy Merl L. ed. 768 
[rev on other grounds 2 RY Casse Not 
840, 2 Cliff. 157]; Manchester Liners 
Vv. Virginia- Carolina Chemical Co., 194 
Fed. 463 [aff 204 Fed. 564, 123 CCA 
90]; Sorensen v. Keyser, 51 Fed. 330, 
2 CCA 925 Roberts va Opdyke, 40 N. 
Y. 259; Denholme, Ltd. v. peeperre 
Controller, 90. 1, J. 1K. Bi 856 


[a] Where language of a charter 
party is plain and clear, it must be un- 
derstood that the parties mean what 
they have plainly expressed and there 
is nothing left for construction. Don- 
ahoe v. Kettell, 7 F. Cas. No. 3,980, 1 
@liffy 135. 


{b] Transposition of words.—To 
give effect to the intention of the 
parties, the court may transpose or 
substitute words for those _ used. 
Roberts v. Opdyke, 40 N. Y. 259; Cox 
Towing Line v. Dunfield, (N. B.) 68 
DomLR 133. See Karran v. Peabody, 
145 Fed. 166, 76 CCA 136 (fact that 
clause as to excepted perils was 
stamped on charter party form fol- 
lowing cancellation option clause, 
without any particular relation be- 
tween them or any reason other than 
convenience, for the juxtaposition, 
did not require the court to hold the 
option clause to be controlled by that 
following it); Falls of Keltie SS. Co. 
Suross, ISIS, ACCA alltys) 
Fed. 416 (under a charter party pro- 
viding that “‘steamer is to be docked, 
bottom cleaned, and painted whenever 
charterers and master think necessa- 
ry, at least once in every six months,” 
there was an obligation to dock the 
vessel at least once in every six 
months whether or not the parties 
thought it necessary, and their dis- 
cretion was confined to doing so more 
frequently if they should agree that 
it was necessary). 


[ec] Grammatical construction.— 
(1) To give effect to the intention of 
the parties, the court may disregard 
the grammatical relation of words 
used (Roberts v. Opdyke, 40 N. Y. 
259), (2) although in proper cases 
the grammatical construction of the 
charter party has been recognized as 
an element for consideration in the 
interpretation of the instrument (The 
Magnhild v. McIntyre, [1921] 2 K. B. 
97 [rev on other grounds [1920] 3 
K. B. 321]). (3) An exception on an 
exception, providing that time lost 
while the vessel was engaged in 
“trading to shallow harbours, rivers, 
or ports where there are bars, ” should 
be to the charterer’s account, indicat- 
ed by the position of the disjunctive 
conjunction ‘or,’ that the clause 
“where there are bars” was not de- 
signed to operate as a qualification 
of the word “rivers,” preceding the 
conjunction mentioned, in the series 
of places excepted from the excep- 
tions clauses. The Magnhild v. Mc- 
Intyre, supra. (4) In the construc- 
tion of charter parties, the principle 
expressed by the phrase Reddendo 
singula singulis, applies. ‘Seeger v. 
Duthie 6s (CoB eON: 6240, YSPC e45; 
141 Reprint 1081. 

69. The Bird of Paradise, 5 Wall. 
(U. S:) 545, 18 L. ed. 662; The Barn- 
stable, 84 Fed. 895; Burrill v. Cross- 


and given effect, if possible. 
charter should have a very liberal’? and reasona- 
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The language of the 


man, 65 Fed. 104; The Erie, 8 F. Cas... 
No. "4,512, 3 Ware 225; Grimberg v. 
Columbia’ Packers’ Assoc., 47 Or. 257, 


83 P 194, 114 AmSR 927, 8 AnnCas 
491. See Frank v. Crescent Wharf, 
GUC.) CO-.00 Cale Anint cyl Drm O nme See 


(“In construing a contract existing 

laws enter into and become a part of 

Benes to which they are applica- 
C7) s 


[a] Reason for rule.—‘‘All _ per- 
sons, when entering into engage- 
ments, of whatever kind, are pre- 


sumed to know the law, and must be 
considered as making them with ref- 
erence to it.” The Hrie, 8 F. Cas. No. 
4,512, 3 Ware 225. 


[b] Language expressive of terms 
implied by law.—(1) When lan- 
guage is used in a charter party 
which does no more than express in 
terms the same obligation which the 
law raises from the facts of the trans- 
action itself, the party using the lan- 
guage is no further bound than he 
would have been without it. The Del! 
Norte, 111 Fed. 542 [aff 119 Fed. 118,' 
55 CCA 220}; Young v. Leary, 135 
N. Y. 569,°32 NE 607. (2) Where a 
charterer of a vessel for a stated term 
agreed to procure fire and marine in-, 
surance on the vessel for such period, 
and assumed during the term all fire, 
marine, and other risks of damage and 
all liability for which the vessel or, 
its owners might be responsible, 
which were not covered by the insur- 
ance the risks assumed were only 
such as were not covered by such in- 
Surance, and the charterer’s agree- 
ment to respond for losses was lim- 
ited to the term specified in the char-; 
ter party. Young v. Leary, 135 N. Y. 
569, 32 NE 607. 


Cross references: 


Office of presumptions in construction 
of contracts generally see Contracts 


o. 


Presumption against charter being de- 
mise see infra § 225. 


Presumptions and burden of proof in 
actions on charter parties see infra 
§ 341. 

Bie Bs law governs see supra §§ 191- 
93. 


70. Raymond v. Tyson, 17 How. 
(W. S.) 53, 15 L. ed. 47; The R. Lena- 
han, Jr., 43 F. (2d) 858 [rev on other 
grounds 48 F. (2d) 110]; Centrosoy- 
us-America v. U. S., 31 F. (2d) 610 
Laff 30 F. (2d) 302]; The Themis, 244 
Fed. 545 [mod sub nom. Gans SS. 
Line v. Wilhelmsen, 275 Fed. 254 
(certiorari den 257 U. S. 655, 42 SCt 
97, 66 L. ed. 419)]; Richmond Dredg- 
ing Co. v. Standard American Dredg- 
ing Co., 208 Fed. 862, 126 CCA 20; 
The Queen Olga, 162 Fed. 490 [aff 
sub nom. Dunlop SS. Co. v. Tweedie 
Trading Co., 178 Fed. 673, 102 CCA 
173]; American Steel Barge Co. v. 
Cargo of Coal, 107 Fed. 964 [rev on 
other grounds 115 Fed. 669, 53 CCA 
301]; Lightburne v. The Tongoy, 55 
Fed. -3297- The B...E. Bruce,.50 Wed, 
118; Paterson v. Dakin, 31 Fed. 682; 
Simonetti v. Foster, 2 Fed. 415; Bangs 
¥: Lowler, 2 Fy .€as, No. 840;-2) Clift 
157 [rev on other grounds 2 Wall. 
728]; Donahoe v. Kettell, 7 F. Cas. 
INO 3,980) 1 Chitty 135% arti: sitanw- 
1S EI OasaeNion 16) Lobo lee Clits oe 
Russell v. Allerton, 108 N. Y. 288, 15 
NE 391; Watts, Watts & Co., Ltd: v. 
NCSU SCO; EUG wo Uu Ane @nmeears 
[rev [1916] 2 K. B. 826 (rev 85 L. 
J. kK. BY 730) 15. Dimech vy. Corlett 12 
Moore P. C. 199, 14 Reprint 887; Ad- 
miral Shipping Co. v. Weidner, [1917] 
1) B. 222 [rev [19 L6q key Bs 42915 
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ble72 construction in furtherance of the real inten- 
tion of the parties,?? and usage of the trade ;"° and 
a practical construction from a commercial stand- 
point is to be preferred and prevails over possible 
technical uncertainties in the language used.’4 
construction will not be favored which gives one 
of the parties an undue advantage over the other.*® 


A term will not be implied which is inconsistent 
with the express provisions of the charter,*® or with 
the intention of the parties as disclosed by such pro- 
visions,*7 or unless it ean be clearly seen that the 


parties must have intended it.*® 


Scottish Nav. Co. v. Souter, [1917] 
INKY 222iireva i191 6g Keb wera 
See Compania Anonima Maritima Un- 
ion v. Strachan Shipping Co., 261 
Fed. 57, 171 CCA 653 (recognizing 
rule). 


[a] Return of vessel.—Engines 
temporarily installed on a dredge by 
the lessee in the place of others re- 
moved, but which do not become the 
property of the lessee, do not become 
a part of the dredge or its equipment, 
and the lessee is entitled to replace 
them by those originally on the 
dredge on termination of the lease. 
Richmond Dredging Co. v. Standard 
American Dredging Co., 208 Fed. 862, 
126 CCA 20. 


71. Cureton Lumber Co. v. Ham- 
mond Lumber Co., 29 F. (2d) 973; 
The Claveresk, 264 Fed. 276 [aff Earn 
Line SS. Co. v. Sutherland SS. Co., 254 
Fed. 126]; The Progreso, 50 Fed. 835, 
2 CCA 45 [aff 42 Fed. 229]; The India 
v. Donald, 49 Fed. 76, 1 CCA 174; 
Harvy. shaw. Liyky ‘Cais Nov 6)t5p. 2 
Cliff. 358; The Hound, 12 F. Cas. No. 
6,731; Roberts v. Opdyke, 40 N. Y. 
259; Hulthen v. Stewart, [1903] A. C. 
389; Carlton SS. Co. v. Castle Mail 
Packets Co., [1898] A. C. 486; Den- 
holme, Ltd. v. Shipping Controller, 
15 Aspin. 277; Castlegate SS. Co., Ltd. 
v. Dempsey, [1892] 1 Q. B. 854; Clink 
v. Radford, [1891] 1 Q. B. 625. 


[a] Rule applied.—A provision in 
a charter party that the vessel shall 
earry “all such lawful passengers” 
as the charterer’s agent shall think 
proper to ship must be construed to 
mean a reasonable number only, hav- 
ing regard to comfort and_ safety. 
The Hound, 12 F. Cas. No, 6,731. 


[b] Clause aprarently imposing ad- 
ditional burden should not be con- 
strued as lessening the liability of a 
party unless there is definite and cer- 
tain language to that effect. Church 
Cooperage Co. v. Pinkney, 170 Fed. 
266, 95 CCA 462. 


72. Pacific Impr. Co. v. Schubach- 
Hamilton SS. Co., 214 Fed.°854; Man- 
chester Liners vy. Virginia-Carolina 
Chemical Co., 194 Fed. 463 [aff 204 
Fed. 564, 123 CCA 90]; Falls of Kel- 
tie SS. Co. v. United States, etc., SS. 
Co., 108 Fed. 416; American Steel 
Barge Co. v. Cargo of Coal, 107 Fed. 
964 [rev on other grounds 115 Fed. 
669, 53 CCA 301]; Wessels v. The 
Ceres, 72 Fed. 936, 19 CCA 243 [rev 
61 Fed. 701); Burrill v. Crossman, 65 
Fed. 104 [rev on other grounds 91 
Fed. 543, 69 Fed. 747, 338 CCA 668, 16 
CCA 381 (rev on other grounds 179 
WU. S.2100, 21 -SCt 38, 45 Bh. ed. 106) 1: 
The Progreso, 50 Fed. 835, 2 CCA 45 
Laff 42 Fed. 229]; Hart v. Shaw, 11 
BY Cas. No 6;1554 1) Gli. 35835 Rob= 
erts v. Opdyke, 40 N. Y. 259; Flagler 
v. Hearst, 62 App. Div. 18, 70 NYS 
956; The Magnhild v. McIntyre, 
[uo21) Soe Be oY direv vom Jother 
grounds [1920] 8 K. B. 321]; Morris 
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v. Levison, 1 C. P. D. 155; The Hol- 
linside, [1898] P. 1381. See The John 
H. Pearson, 121 U. S. 469, 7 SCt 1008, 
30 L. ed. 979 [rev 14 Fed. 749] (where 
the charter party provided that a ship 
carrying fruit should sail by “the 
northern passage,’ which was a tech- 
nical term but so ambiguous in mean- 
ing that it appeared to have no set- 
tled signification, the duty of the ves- 
sel under the charter was: to act in 
pursuance of its object, which was to 
keep the ship in as cold a tempera- 
ture as possible, short of the freez- 
ing point, for the benefit of the car- 
go, and the master could not choose 
at discretion any passage that an- 
swered the description of “northern 
passage” under any of the several 
conflicting meanings assigned to that 
term); ‘Lorrinaga v. Societe Franco- 
Americaine des Phosphates de Me- 
dulla, 92 L. J. K. B. 455 [aff 38 T. L. 
R. 739 (aff 92 L. J. K. B. 45)] (char- 
ter construed as one contract for six 
separable voyages, rather than as Six 
divisible contracts, or as a Single con- 
tract for a unit of six voyages); Do- 
minion Coal Co. v. Roberts, 36 T. L. 
R. 837 (holding one charter party for 
several seasons to give rise to one 
indivisible contract and not to sev- 
eral independent contracts). 


[a] Bule applied.—A charter par- 
ty stipulating that the vessel should 
carry “seven hundred tons measure- 
ment of assorted cargo, or more, if 
that does not make her draw over 
fourteen feet of water,’ has been con- 
strued as meaning that the vessel 
shall not in any case be loaded so as 
to draw more than fourteen feet, and 
not as guaranteeing that she will car- 
ry seven hundred tons at least, and 
that then the charterer may put on 
additional cargo in case the aggregate 
does not make her draw more than 
fourteen feet. Roberts v. Opdyke, 40 
INA. Xe 2'5 9: 


[b] Option to name port of lading 
given to a charterer by a provision 
for his benefit in the charter party 
imposed on him the duty to do so 
promptly so as to prevent delay. 
Mobile, etc., Nav. Co. v. Sugar Prod- 
ate Co., 256 Fed. 392 [mod 268 Fed. 


73. Raymond v. Tyson, 17 How. 
(U. 8S.) 58,15 L, ed. 47; American Steel 
Barge Co. v. Cargo of Coal, 107 Fed. 
964 [rev on other grounds 115 Fed. 
669, 53 CCA 301]; Lightburne v. The 
Tongoy, 55 Fed. 329; Paterson v. Da- 
kin, 31 Fed. 682; Bangs v. Lowber, 2 
F. Cas. No. 840, 2 Cliff. 157 [rev on 
other grounds 2 Wall. 728]; Donahoe 
v. Kettell) 7 Rs Cas.No.- 8,980, 1° Clift: 
Lo Marts voy Shaw Lis Res @©as Nios 
6,155, 1 Cliff. 358; Bulow v. Goddard, 
10 S.C. L. 45, 9 AmD 663. 


Effect of custom or tisage in con- 
py avec: of charter party see infra § 
196. 


74 Centrosoyus-America v. U. S., 
31 FE. (2d) 610 [aff 30 B. (da) 3027: 


[§§ 194-195 


Waiver of legal rights. Neither party to the char- 
ter party can be presumed to have waived ‘his own 
legal rights, but express words must exist in order 
to support a construction of the charter party re- 
sulting in such a way;*® and still less can one be 
presumed, by the charter party, to have waived the 
rights and interests of others.*° 


[§ 195] b. Surrounding Circumstances. ( 
the language of the charter is not clear, the meaning 
of its provisions.may be construed in the light of the 
surrounding circumstances,** including, in proper 
cases, the negotiations between the parties leading up 


‘Where 


McNear v. Leblond, 123 Fed. 384, 61 
CCA 564 [aff 104 Fed. 826]; Dominion 
Coal Co., Ltd. v. Maskinonge SS. Co., 
Ltd., 8% ia J: KYB. 49905) “Han sSenuv. 
Harrold, [1894] 1 Q. B. 612. 


Ordinary or technical construction 
see infra § 201. 


75. Leblond v. McNear, 104 Fed. 
826 [aff 123 Fed. 384, 61 CCA 564]. 
See Denholme, Ltd. v. Shipping Con- 
troller, 90” Di Sek Be e8b 6s. Soom Gck 
know of no artificial rule of construc- 
tion in construing charter parties by 
which the words used are to be in 
favor of the shipowner, unless some 
very special degree of clarity is em- 
ployed in using words in favor of the 
charterer. It appears to me that you 
have to give to the words used their 
plain and ordinary meaning—of 
course, considering the whole con- 
text”). 

76. Wyman v. The Sprott, 70 Fed. 
S21, WA. Tamplin SS Co.,ltd save 
Anglo-Mexican Petroleum Products 
Co., Litd. -T1L9L61 2 AS Co 3875) ware 
rinaga v. Societe Franco-Americaine 
des Phosphates de Medulla, 92 L. J. K. 
Bi 455 [afh3sot. Ee R739) (atl 92 ees 
Ea Be 45) 


77 KF. A. Tamplin SS: Co:,\ tdiw 
Anglo-Mexican Petroleum Products 
Co shit Edo 2A ACS Oi eas 
rinaga v. Societe Franco-Americaine 
des Phosphates de Medulla, 92 L. J. 
Ke B.455 [afi 38 "Ty ey R739 (ait-92 
ten J. 1K B45). 


78. Moel Tryvan Ship Co., Ltd. v. 
Weir, o [1910] 725 WK Bes 44. ofarieeden 
Aspin,. 342]. 


79. The Erie, 8 F. Cas. No. 4,512, 3 
Ware 22> 


80. The Erie, supra. 


81. Lowber v. Bangs, 2 Wall. 728, 
17 L. ed. 768 [rev on other grounds 
2 F. Cas. No. 840, 2 Cliff. 157]; Brad- 
ley v. Washington, etc., Steam Packet ~ 
Cosel Pet. USS) 89,41 OCB es 
The Malcolm Baxter, Jr., 253 Fed. 
486; Wessels v. The Ceres, 72 Fed. 
936, 19_ CCA 243 [rev 61 Fed. 701]; 
The India v. Donald, 49 Fed. 76, 1 
CCA 174; Paterson v. Dakin, 31 Fed. 
682; Hart v. Shaw, 11 F. Cas. No. 
6,155, 1 Cliff. 358; Almgren v. Dutilh, 
5 Na ¥.228; CarltoneSS..Co. iv. Castle 
Mail Packets Co., [1898] A. C. 486: 
Barque Quilpué, Ltd. v. Brown, [1904] 
2 K. B. 264; Morris v. Levison, 1 C. 
P. D. 155. See Mignano v. MacAn- 
drews, 53 Fed. 958, 4 CCA 6 [aff 49 
Fed. 376] (where the court considered 
the prior charters between the par- 
ties and their conduct under such pro- 
visions in the construction of a char- 
ter party). 


“In order to ascertain the true 
sense in which the language was em- 
ployed, it is not only allowable, but 
often necessary, to examine the at- 
tending circumstances, and to weigh 
the language in connection with the 
subject matter to which it was ap- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 195-196] 


to the charter ;82 


[§ 196] c. Customs or Usages.*¢ 


limitations hereinafter set out,’7 custom or usage 
may be resorted to in the interpretation of charter 


parties in the absence of express 


plied.” Hart v. Shaw, 11 F. Cas. No. 
(Halls al(Gitbady Giese 


_[a] Consignee.—A provision of a 
charter party for a vessel to carry a 
cargo to Holland in war time that it 
should be consigned to the Nether- 
lands Overseas Trust, without whose 
permit the vessel could not pass the 
British patrols, was in effect one re- 
quiring the charterer to obtain such 


permit. The Malcolm Baxter, Jr., 253 
Fed. 486. 
82. The Pensacola, 263 Fed. 661; 


Flagler v. Hearst, 62 App. Div. 18, 70 


NYS 956; Wagstaff v. Anderson, 5 
(Cry bey al 0) ie Myke 
[a] Correspondence after date of 


charter party, it has been held, how- 
ever, could not properly be referred 
to in order to construe the true mean- 
ing of the charter party. Holland 
Gulf Stoomvart Maarschappij v. Wat- 
son, ete., Co., T.. oR. 169 [Trev 
P37. TaRep. N.S. 178i. 


83. Bradley v. Washington, etc., 
Steam Packet Co., 13 Pet. (U. S.) 89, 
10 L. ed. 72; The Addison E. Bullard, 
252 Fed. 241 [aff 258 Fed. 180, 169 


CCA 248]; Southern Surety Co. v. 
Seagraves; (Tex. Civ.) A.) 196.SW 
XS ae 

[a] Fixed valuation of chartered 


boat, inserted in the charter party, is 
not binding on the parties to the 
agreement when it appears from the 
‘surrounding circumstances that such 
valuation was not intended to ex- 
press the true value of the boat, but 
was inserted for another purpose. 
Southern Surety Co. v. Seagraves, 
(Tex. Civ. A.) 196 SW 587. 


84. Bradley v. Washington, etc., 
Steam Packet Co., 13 Pet. (U. 8S.) 89, 
10 L. ed. 72; The Addison E. Bullard, 
252 Fed. 241 [aff 258 Fed. 180, 169 
CCA 248]. 

85. The Addison E. Bullard, supra. 

86. Cross References: 

Effect of custom or usage: 

Generally see Customs and Usages 

§§ 39-79. ; 

In interpretation of contracts see 
Contracts § 524; Customs and 
Usages §§ 58-78. 

Requisites and validity of custom or 
usage generally see Customs and 
Usages §§ 7-38. 

87. See infra notes 90-7. 


8s. U.S.—The Addison BE, Bullard, 
252 Fed. 241 [aff 258 Fed. 180, 169 
CCA 248]; The Loch Rannoch, 192 
Fed. 219 [aff sub nom. Hansen _ Vv. 
American Trading Co., 208 Fed. 884, 
126 CCA 44]; Macy v. Perry, 99 Fed. 
1004, 40 CCA 217 [aff 91 Fed. 671], 
Straits of Dover SS. Co. v. Munson, 
95 Fed. 690 [aff 100 Fed. 1005]; Wood 
v. Keyser, 84 Fed. 688; Eddy v. North- 
ern SS. Co., 79 Fed. 361; The India 
v. Donald, 49 Fed. 76, 1 CCA 174; The 
Principia, 34 Fed. 667; Lamb v. Park- 
man, 14 F. Cas. No. 8,020, 1 Sprague 
343. See The Queen Olga, 162 Fed. 
490 [aff sub nom. Dunlop SS. Co. v. 
Tweedie Trading Co., 178 Fed. 673, 102 


evidence of such circumstances 
may be employed to aid in construction when it may 
assist In arriving at the true intent of the parties,*? 
or when it may explain the meaning of ambiguous 
terms found:in the written contract,84 but never to 
alter or modify the plain words of the agreement.’® 
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where the meaning of the parties is uncertain or 
doubtful upon the language used, or where the usage 
may afford explanation or supply deficiencies in the 
instrument ;** for a custom may, in a proper ease, be 
one of the circumstances with reference to which the 
parties have contracted and which they must be pre- 


sumed to have incorporated in their agreement.®® 


Subject to the 


stipulations, or 


CCA 173]; Continental Coal Co. v. 
Birdsall, 108 Fed. 882, 48 CCA 124; 
The Clintonia, 104 Fed. 92; Davis v. 
Wallace is HiliCasumNiowms-ooeon Clute 


1233) Hart v. Shaw) Wise) Cas: No. 
6,155, 1 Cliff. 358 (all recognizing 
rule). 

Ege; pene v. Borzone, 48 Md. 


N. Y.—McPherson v. Cox, 86 N. Y. 
472 [rev 21 Hun 493]; Tweedie Trad- 
Ing iCoy Vv. Craig, Wib9) App. Div.) 192: 
144 NYS 68. 


S. C—Bulow v. Goddard, 10 S. C. 
L. 45, 9 AmD 663. 


Eng.—Forest Oak Steam Shipping 
Co. v. Richard, 5 Com. Cas, 100; Cuth- 
bert v. Cumming, 10 Exch. 809, 156 
Reprint 668 [aff 11 Exch. 405, 156 
Reprint 889]; Aktieselkab Helios v. 
Ekman, [1897] 2 Q. B. 83. 


See Perkins v. Jordan, 35 Me. 238 
(custom admitted to show whether 
an instrument was in fact a charter 
on shares or was merely the appoint- 
ment of a master); Thompson v. 
Hamilton, 12 Pick. (Mass.) 425, 23 
AmD 619 (usage resorted to in order 
to determine whether an agreement 
was for chartering of a ship or for 
appointment of a master). 


fa] TIllustrations.—(1) Parol evi- 
dence of a uSage whereby lake naviga- 
tion was considered as closing No- 
vember 30 each year was admissible 
to show the termination on the date 
of a charter which required the ves- 
sel to carry aS many cargoes as she 
could between the date of the char- 
ter and the close of navigation for 
the season. Eddy v. Northern SS. 
Co., 19° Med: 361. 2); “Avcharter of a 
steamer for a term of three months 
at a monthly hire, which gave the 
charterer the right to send her to any 
ports within certain named limits, 
from which it was customary for ves- 
sels to bring return cargoes, it has 
been held must be construed in the 
light of such usage, and as authoriz- 
ing the charterer to make at least one 
complete voyage with return cargo, 
and he would not be compelled to re- 
turn her unladen for the purpose of 
making delivery of her by the expira- 
tion of the term, where she was not 
delayed through his fault or negli- 


gence. Straits of Dover SS. Co. v. 
Munson, 95 Fed. 690 [aff 100 Fed. 
1005]. (3) Where a charter party 


called for advances “at the current 
rate of exchange on London,” evi- 
dence of custom was admissible to 
show that such a term in a charter 
party signified that the advances were 
to be based, as to the rate of ex- 
change, on sixty-day sight drafts. 
Macy v. Perry, 99 Fed. 1004, 40 CCA 
917 [aff 91 Fed. 671]. (4) A provi- 
sion of a charter party for carriage 
of a cargo of lumber fixing the freight 
at so much per thousand ‘superficial 
feet, board measure,” according to 


to the custom at the port of lading,, 


permitted a certain departure from 
the exact mathematical dimensions 
specified. The Loch Rannoch, 192 
Fed. 219 [aff sub nom. Hansen v. 


However, to entitle such custom to be read into the 
charter there must be no room to doubt its exist- 
ence,®® and it must be reasonable,®! certain,®? con- 
sistent with the contract,°? uniformly acquiesced 


American Trading Co., 208 Fed. 884, 
126 CCA 44]. 


89. The Addison E. Bullard, 252 
Fed. 241 [aff 258 Fed. 180, 169 CCA 
248]; Continental Coal Co. v. Bird- 
sall, 108 Fed. 882, 884, 48 CCA 124; 
Eddy v. Northern SS. Co., 79 Fed. 361; 
Paterson v. Dakin, 31 Fed. 682; Mc- 
Pherson v. Cox, 86 N. Y. 472 [rev 21 
Hun 493]. 


“The grounds upon which testi- 
mony as to usage is admissible in a 
case of this kind is that such evidence 
is necessary to place the court in the 
situation in which the parties were 
when they contracted, and thus en- 
able it to understand the meaning of 
their language. Whether such usage 
be called a ‘custom,’ or by any other 
name, if it is one of the circumstances 
Surrounding the parties to the trans- 
action and was presumably in their 
minds when the contract was writ- 
ten, then, in contemplation of the law, 
such usage is written into the con- 
tract.”” Continental Coal Co. v. Bird- 
sall, supra. 


90. Continental Coal Co. v. Bird- 
sall, supra. See Cerrano v. Tan Chu- 
co, 38 Philippine 392 (holding the evi- 
dence as to the existence of an as- 
serted custom to be too conflicting 
and unsatisfactory to justify con- 
struction of a contract in the light of 
such custom). 


[a] Rule applied.—A. charter, 
which by its terms required the char- 
terer to “provide and furnish the ves- 
sel a full and complete cargo of coal,” 
cannot be held to exempt him from 
such requirement on account of a 
strike among coal miners, merely on 
the testimony of coal operators that 
such was the custom of the port 
where no provision to the contrary 
was made in the charter, when no one 
of the witnesses ever knew of a case 
in which a charterer had been so re- 
lieved, and as against the testimony 
of other witnesses of longer experi- 
ence that no such custom existed. 
Continental Coal Co. v. Birdsall, 108 
Fed. 882, 48 CCA 124. 


91. Continental Coal Co. v. Bird- 
sallk ‘supraye)?Durnbull’ ivi. ’Citizens? 
Bank, 16 Fed. 145, 4 Woods 193; Cer- 
rano v. Tan Chuco, 38 Philippine 392. 
See The Hound, 12 F. Cas. No. 6,731 
(where a custom discloses dangers to 
human life, and disregard of health, 
it should be rejected in the construc- 
tion of a charter party); Cuthbert v. 


Cumming, 10 Exch. 809, 156 Reprint 
668 [aff 11 Exch. 405, 156 Reprint 
889]. 

92. Continental Coal Co. v. Bird- 


sall, 108 Fed. 882, 48 CCA 124; Hart 
v. Leach, 21, Fed. 77; Cerrano v. Tan 
Chuco, 38 Philippine 392. 


93. Continental Coal Co. v. Bird- 
sall, 108 Fed. 882, 48 CCA 124; The 
Clintonia, 104 Fed. 92; Turnbull v. 
Citizens’ Bank, 16 Fed. 145, 4 Woods 
193; Macy v. Perry, 99 Fed. 1004, 40 
CCA 217 [aff 91 Fed. 671]; Lindsay 
v. Cusimano, 10 Fed. 302 [mod 12 Fed. 
503]; Holloway v. McNear, 81 Cal. 
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in,?* and not contrary to law.°*® 


and contracted with reference to it 


such doubtful authority as to be known only to a few 
To permit of its use as an 
aid to construction, a custom or usage must be no- 
torious,?* uniform,®® and well defined.’ 
not admissible to vary the terms of an unambiguous 
charter party,” or to alter the rights and obligations 
of the parties from those expressed in such an agree- 
ment;* nor is it permissible to incorporate a custom 
into an express charter in writing the terms of which 
are neither technical nor ambiguous. 
change in the customary meaning of terms employed 
in charter parties must be made out clearly by one 
asserting it in order to prevent the application of the 
old and firmly settled custom,’ this requirement be- 


has not this operation.°* 


154, 22 P 514; Barker v. Borzone, 48 


Md. 474; Cuthbert v. Cumming, 10 
Hxch. 809, 156 Reprint 668 [aff 11 
Exch. 405, 156 Reprint 889]; Aktiesel- 


kab Helios v. Ekman, [1897] 2 Q. B. 
83. 

94. Continental Coal Co. v. Bird- 
gall, 108 Fed. 882, 48 CCA 124; Rodo- 
canachi, etc., Co. v. Milburn, 18 Q. B. 
DP Gif 


$5. Continental Coal Co. v. Bird- 
sall, 108 Fed. 882, 48 CCA 124.' See 
Hall v. Hurlbut, 11 F. Cas. No. 5,936, 
Taney 589 (holding that the fact that 
it is a usage of a special line of trade 
to ship certain goods at a particular 
season of the year cannot be permit- 
ted to affect the construction of a 
charter party not naming the date of 
shipment, although made with refer- 
ence to that season, but which, from 
unforeseen and unavoidable mishaps, 
it has been impracticable to carry out 
at the time intended, and that such 
usage could not be allowed to engraft 
a new stipulation into the contract, 
inconsistent with the legal construc- 
tion of the instrument). 


96. Continental Coal Co. v. Bird- 
sall, 108 Fed. 882, 48 CCA 124; Wye 
Shipping Co. v. Hunter, etc., Co., 211 
Ala. 326, 100 S 475. 


[a] Antiquity.—The question, in 
determining whether custom or usage 
is properly admissible in the inter- 
pretation of a charter party, is wheth- 
er the parties contracted with refer- 
ence to it, in which connection the 
fact of its being well established so as 
to be generally known to persons en- 
gaged in business is important, but 
not its antiquity; so that, although 
not an ancient usage, it may be prop- 
erly introduced. Thompson v. Hamil- 


ton, 12 Pick. (Mass.) 425, 23 AmD 
619. 
97. Continental Coal Co. v. Bird- 


sall, 108 Fed. 882, 48 CCA 124. 


98. Continental Coal Co. v. Bird- 
sall, supra. 

99. Continental Coal Co. v. Bird- 
sall, supra; Hart v. Leach, 21 Fed. 
77; Rodocanachi, etc., Co. v. Milburn, 
18 Q. B. D. 6%. See Moor Line, Lid. 
Vv: Dreyfus, [1L98] ds Ke B= 89 (the 
mere fact that a particular provision 
is commonly inserted in charter par- 
ties does not make out a custom re- 
quiring a contract which does not con- 
tain the provision in question to be 
construed as though it did). 


1. Continental Coal Co. v. Bird- 
sall, 108 Fed. 882, 48 CCA 124. 


2. The Sursum Corda, 20 F. (2d) 


Tt must be so gen- 
eral and long established that the parties are con- 


clusively presumed to have been acquainted with it 
96 
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any usage of 


Custom is 


fect. 


An asserted 


212; The Rebecca R. Douglass, 248 
Fed. 366 [aff 273 Fed. 685]; Macy v. 
Perry, 99 Fed. 1004, 40 CCA 217 [aff 
On Beds 6vigiveBluce Stanwss wom, 
Keyser, 81 Fed. 507; The Glenfinlas, 
42 Fed. 232; Turnbull v. Citizens’ 
Bank, 16 Fed. 145, 4 Woods 193; Lind- 
say v. Cusimano, 10 Fed. 302 [mod 12 
Fed. 503]; Davis v. Wallace, 7 F. Cas. 
No. 3,657, 3 Cliff. 123; Hart v. Shaw, 
11 PI Cas. No. 65255, 1 Cliff, 3587 sHiol- 
loway v. McNear, 81 Cal. 154, 22 P. 
514; Bulow v. Goddard, 10 S.C. L. 45, 
9 AmD 663; Palgrave v. The Turid, 
E1922) 1 As CL 39% [afi [i920 Pei46 
hie heyy Ie SOM Cpls ye 
Cumming, 10 Exch. 809, 156 Reprint 
668 [aff 11 Exch. 405, 156 Reprint 
889]. See Barker v. Borzone, 48 Md. 
474 (recognizing rule). 


“Tt is the office of usage to supply 
what is not expressed; not to over- 
ride the language or the meaning of 
what is written.’ The Glenfinlas, 42 
Fed. 232, 233. 


3. The Sursum Corda, 20 F. (2d) 
212; The Clintonia, 104 Fed. 92; Macy 
v. Perry, 99 Fed. 1004, 40 CCA 217 
[aff 91 Fed. 671]; Turnbull v. Citi- 
zens’ Bank, 16 Fed. 145, 4 Woods 193; 
Lindsay v. Cusimano, 10 Fed. 302 
[mod 12 Fed. 503]; Davis v. Wallace, 
i Ee CasmNomosGokhos@litie a7 oembt arias 
Vv. Shaw, li BY Cas. No, 6)155, 1 Clitt 
358; Holloway v. McNear, 81 Cal. 
154, 22 P 514; Cuthbert v. Cumming, 
10 Exch. 809, 156 Reprint 668 [aff 
11 Exch, 405, 156 Reprint 889]; Pal- 
grave v. The Turid, [1922] 1 A.C. 397 
[aff [1921] P. 246 (aff=—1920] Pi 370]. 


4. The Sursum Corda, 20 F, (2d) 
212; Blue Star SS. Co. v. Keyser, 81 
Fed. 507; Sorensen v. Keyser, 51 Fed. 
30, 2 CCA 92; Davis v. Wallace, 7 F. 
Casi Nos s,Golenon Clittamez. oe 


5. Macy v. Perry, 99 Fed. 
40 CCA 217 [aff 91 Fed. 671]. 


6.. Macy. vy. Perry, supra. 


7. Barker v. Borzone, 48 Md. 474. 
See Paterson v. Dakin, 31 Fed. 682 
(dictum to same effect). 


8. The Cogne, 20 F. (2d) 698; The 
S. L. Watson, 118 Fed. 945, 55 CCA 
439; Street v. The Progresso; 42 Fed. 
229 [aff 50 Fed. 835, 2 CCA 45]; New 
Work) ete.) SS. Co save Harbison! 6 
Fed. 688, 21 Blatchf. 332; Watts v. 
Camors;) VO" Medy 1455 Latta. Ss 
353, 6 SCt 91, 29 L. ed. 406]; Frank 
v. Crescent Whare, ete, Co:, 50 Cal. A. 
272, 195 BP. 79; Bulow v. Goddard, 10 
S, Co Gs 4659) AmD2 66355 Dimlech a7 
Corlett, 12 Moore P. C. 199, 14 Re- 
print 887. 


9. Emmons Coal Min. 


1004, 


Corp: v. 


[§§ 196-197 


ing even stronger in the ease of such an instrument as 
a charter party where the clauses used are ip the old 
forms, and where the meaning to be given particu- 
lar clauses ought to continue the same, than in the 
case of contracts generally.® 
ly established, however, it need not affirmatively ap- 
pear that the custom or usage was actually known 
by both of the parties to the charter party.’ 


[§ 197] d. Construction Favoring Operative Ef- 
A construction is to be favored’ which will 
sustain the charter party rather than one which de- 
stroys its existence or operation;’ and the same is 
true as regards a construction which will give effect 
to a part of a charter party as contrasted with one 
which will nullify it.® 
tionally inserted in a charter must be given its full 
significance,'? and every part of the charter accorded 
its due effect;'* but in construing charter parties, 


Tf otherwise sufficient- 


If possible every word inten- 


Ropner, 31 F. (2d) 948 [aff 17 F. (2d) 
386, and certiorari den 280 U. S. 577 
mem, 50 SCt 31 mem, 74 L. ed. 628 
mem]; Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, 10 F. (2d) 
12.9 lati 4. (2d) Sia WWioodune 
Keyser, 84 Fed. 688; The Principia, 
34 Fed. 667; Weisser v. Maitland, 5 
N. Y. Super. 318; Hamilton v. Pan- 
dorf, 12 App. Cas. ‘518; Morris -v- 
Levison, 1 C. P. D. 155; Steel v. Grand 
Canary Coaling Co., 90 L. T. Rep. 
N.S.) 720° [rev 82" Lin To sR ep» aNE Se 
321 (rev 6 Com. Cas. 240)]. See Val- 
lee v. Bucknall, 16 T. L. R. 362 (where 
a charter party for the carriage of 
a cargo of cattle from Buenos Ayres 
to England provided that water for 
the cattle on the voyage was to be 
provided by the steamer in accordance 
with the requirements of the Ar-) 
gentine government regulations, al- 
though there was an exception of un- 
seaworthiness of the vessel or negli- 
gence of the captain or crew, when, 
the cattle arrived in England in bad 
condition on account of the insuffi- 
cient supply of water and its bad! 
quality, the shipowners were liable: 
py eye of the stipulation as to wa- 
er). 


_ [a] Strike clause.—An exception, 
inserted in the charter party, of time 
lost in strikes, should not be con- 
strued as requiring the charterer to, 
accede to every demand of the strik-. 
ers, as otherwise such a clause would 
afford no protection whatever and’ 
would have no reasonable meaning 


eae Wood v. Keyser, 84 Fed. 
10. The G. R. Crowe, 287 Fed. 426 


Laff 294 Fed. 506 (certiorari den 264 
U. S. 586, 44 SCt 385, 68 L. ed. 862)]; 
The Principia, 34 Fed. 667; Paterson 
v. Dakin, 31 Fed. 682; Lind v. U. S., 
44 Ct. Cl. 558; The Magnhild v. Mc- 
Intyre, [1921] 2 K. B. 97 [rev on oth- 
er grounds [1920] 3 K. B. 321]; Mor- 
ris jv. Weyison,” UC. PD) 1554. eSee 
The Rygja, 149 Fed. 896 [rev on oth- 
er grounds 161 Fed. 106, 88 CCA 270]; 
The India v. Donald, 49 Fed. 76, 1 
CCA 174 (both recognizing rule). 


[a] Fixing of vaine of vessel in 
a charter has been construed as hay- 
ing the meaning that the value agreed 
on was to be paid in case of default 
in returning. Sun Printing, etc., As- 
soc v. Moore, 183 U. S. 642, 22 Sct 
240, 46 L. ed. 366 [aff 101 Fed. 591, 
41 CCA 506 (rev 95 Fed. 485)]. 


11. Emmons Coal Min. Corp. v. 
Ropner, 31 F. (2d) 948 [aff 17 F. (2a) 
386, and certiorari den 280 U. S. 577 
mem, 50 SCt 31 mem, 74 L. ed. 628 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 197-199] 


made, as they almost always are, on prepared and 
printed forms, and into which terms and conditions 
are introduced to cover every case which might arise, 
it is impossible to give force and effect to every term 
so used in every case and still give the instrument a 
reasonable construction conformable to the intention 
of the parties;12 and, where that is so, the latter 
Where there are no special 
terms in the charter party to which the printed stip- 
ulations can apply, they cannot possibly have any 


consideration prevails. '3 


effect at all.?4 


{§ 198] e. Construction of Charter as Whole. 
determining the intention of the parties, the contract 
must be construed as a whole and all of the provi- 
sions of the charter taken into consideration,!> and 
particular words are to be construed with reference 
to the connection in which they are used.1® How- 


mem]; Finnegan v. Frank, 67 Ala. 
Zwilgetarar va Clark, (8 N.Y. 45 [rev 
12 Hun 524]; Weisser v. Maitland, 5 
N.Y. :-Super. 318: 


12. The India v. Donald, 49 Fed. 
76, 1 CCA 174; Pearson v. Goschen, 
Wie Cope. No St 3352, 112 Bel 352, 144 
Reprint 142. 


13. W. K. Niver Coal Co. v. Che- 
ronea SS. Co., 142 Fed. 403, 73 CCA 
502, 56 LRANS' 126; ‘The India v. 
Donald, 49 Fed. 76, 1 CCA 174; Pear- 
son v. Goschen, 17 C. B. N. S- 352, 112 
ECL 352, 144 Reprint 142. 


“Where a maritime document is 
studied historically, the necessity of 
complete reconcilement at times dis- 
appears and what is introduced as 
new matter masters the rest of the 
document, on the principle that writ- 
ten words master the rest of a print- 
ed blank deed, or contract, into which 
they have been inserted.” W. K. 
Niver Coal Co. v. Cheronea SS. Co., 
supra. 


14. Pearson v. Goschen, 17 C. B.N. 
S. 352, 112 ECL 352, 144 Reprint 142. 


{a] Rule applied.—Where printed 
provisions in a charter party form 
provided for a lien on dead freight, 
but the charter party contained no 
terms or stipulations providing for, 
or treating of, dead freight, there 
was nothing on which the printed 
provisions in question could act, and 
they had no operation. Pearson v. 
Goschen, 17 C. B. N. S. 352, 112 ECL 
352, 144 Reprint 142. 


15. U. S.—The Barnstable, 181 U- 
S. 464, 21 SCt 684, 45 L. ed. 954 [rev 
94 Fed. 213 (aff 84 Fed. 895)]; Cross- 
man v. Burrill, 179 U. S. 100, 21 SCt 
38, 45 L. ed. 106 [rev on other grounds 
91 Fed. 543, 33 CCA 663 (rev 65 Fed. 
104)]; Shamrock Towing Co. v. New 
York, 32 F. (2d) 684 [rev on other 
grounds 29 F. (2d) 783]; Britain SS. 
Co. v. Munson SS. Line, 25 F.(2d) 
868 [mod -31. F. (2d) 5380, op._eon- 
formed to 34 F. (2d) 980, and cer- 
tiorari den 280 U. S. 574 mem, 50 SCt 
29 mem, 74 L. ed. 625 mem]; Gans 
SS. Line v. Wilhelmsen, 275 Fed. 254 
imod sub nom. The Themis 244 Fed. 
545 (certiorari den 257 U. S. 655, 42 
SCt 97, 66 L. ed. 419)]; Pacific Impr. 
Co. v. Schubach-Hamilton SS. Co., 
214 Fed. 854; McNear v. Leblond, 123 
Fed. 384, 61 CCA 564 [aff 104 Fed. 
826]; American Steel Barge Co. v. 
Cargo of Coal, 107 Fed. 964 [rev_ on 
other grounds 115 Fed. 669, 53 CCA 


301]; Lightburne v. The Tongoy, 55 
Fed. 329: The Chadwicke, 29 Fed. 
521: The Aberfoyle, 1 F. Cas. No. 


16, Abb. Adm. 242 [aff 1 F. Cas. No. 
17, 1 Blatchf. 360]; Donahoe v. Ket- 
iclin tb. Cas: No. 3,980, LiCliit. TBE 
The Anna Kimbafl, 14 F. Cas, No. 7,- 
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ever, on a question of construction, it need not bé as- 
sumed that every clause in the charter party is to be 
taken as necessary in considering its effect on other 
clauses: of the charter party.17 
sions of the charter are inharmonious, the general 
intent, as evidenced by its written portions and its 
evident leading purpose, should control the minor 
A broad general provision is not to 
be limited by an express stipulation where it appears 
from the circumstances that the latter was inserted 


Where the provi- 


for a special purpose and was not intended to import 


In 


772, 2 Cliff. 4. 


Ala.—Wye Shipping Co. v. Hunter 
ete, Co., 2 Ala s326y L00%S 475s ban= 
negan v. Frank, 67 Ala. 21. 


N. Y.—Roberts v. Opdyke, 40 N. Y. 
259; Clarkson vy. Hdes, 4 Cow. 470. 


Or.—Adams vy. Carey, 60 Or. 153, 
GLE 12? Oia. 


Eng.—Hamilton v. Pandorf, 12 
ADD IC aswap Ls ECarltone Sse One. 
Castle Mail Packets Co., [1898] A. C. 
486; Belcher v. Capper, 4 M. & G. 
502, 48 BCL 502, 134 Reprint 207; 
Moel Tryvan Ship Co.,. Ltd. v. Weir, 
[1910] 2 K. B. 844 [aff 11 Aspin. 342]; 
Hansen v. Harrold, [1894] 1 Q. B. 
61237"> Clink ov: Radford) [£891q1, QO. 
B. 625; The Hollinside, [1893]. P. 
131, 137. See Glaholm v. Hays, 2 M. 
& (G, 257, 40 EC 589,133 Reprint 
743 (where, in arriving at the mean- 
ing of a clause in a charter party, 
the court compared the form of ex- 
pression with expressions occurring 
elsewhere in the instrument). 


“The charter party must be read as 
a whole so as to make it work from 
a business point of view.” The Hol- 
linside, supra. 


“The charter-party, like many mer- 
ecantile instruments in common use, 
is drawn up in brief and disjointed 
sentences; and must be construed ac- 
cording to the intent of the parties as 
manifested by the whole instrument, 
rather than by the literal meaning of 
any particular clause, taken. by _ it- 
Sclitii mereGOssImam: Wats UUOmULI edu (OlUlmns: 
100; 106, 21 SCt 38, 45 li. ed. 106. 


[a] Controlling effect of broader 
negative provision.—Where by one 
clause in a charter party the char- 
terer was restricted to variousS ports 
which excluded Archangel, and by an- 
other was excluded’ from White Sea 
ports ‘‘fout of season,” the latter did 
not operate to permit a voyage to 
Archangel in season, but was con- 
trolled by the broader negative of the 
first clause, which, being more forci- 
ble, excluded any inference of author- 
ity to make that voyage in season. 
Murphy v. Paine, 15 F. (2d) 570. 


16. The Raymond M. White, 290 
Fed. 454 [aff sub nom. Simmons 
Transp. Co. v. Wright, etc., Lighter- 
age Co., 296 Fed. 1023]; The Durham 
City, 14 P! D. 85. See Hamilton v. 
Pandorf, 12 App. Cas. 518, 523 
(“Words may receive a limited mean- 
ing by reason of the other words with 
which they are associated, or by rea- 
son of the subject matter with which 
they deal, or by reason of the mode 
in which they are commonly used’’). 


[a] Ejusdem generis.—Mazza v. J. 
G. White Engineering Co., 274 Fed. 
990; Aktieselskabet Frank v. Nama- 


any limitation of the former.!® 


[§ 199] f. Written or Typewritten, and Printed 
Provisions. A written provision in a charter party 
is, it has been held, ordinarily controlling, as against 
an inconsistent printed provision thereof ;?° but it is 
an equally well settled rule applicable to such con- 


qua Copper Co., 90 L. J. K. B. 36; 
The Durham City, 14 P. D. 85. See 
Larsen v. Sylvester, [1908] A. C. 295 
(recognizing the rule but holding it 
inapplicable); The Magnhild v. Mc- 
Intyre, [1921] 2 K. B. 97 [rev [1920] 3 
K. B, 321] (recognizing the rule but 
holding it inapplicable to the charter 
party in suit). 


17. Hulthen v. Stewart, [1902] 2 
Ke Ba 1995) 20% Fatt: [PLo0 si eAsmC a's Sone 


“We all know how in charterpar- 
ties clauses are frequently from time 
to time added or altered without 
much attention being paid to their 
precise effects upon other clauses 
which are not being immediately con- 
sidered. To my mind it would be a 
very rash thing to say with regard to 
charterparties, on a question of con- 
struction, that it must be assumed 
that every clause found in a charter- 
party must be taken to be necessary, 
and that we are bound to start from 
that hypothesis and reason as _ to 
what is the effect on the other clauses 
of the charterparty—clauses having 
by law a well-known and significant 
meaning and_ effect.” Hulthen vy. 
Stewart, supra. 


Disregarding words or terms in 
charter party in general see supra § 
197, text and notes 12-14. 


18. ‘The Barnstable, 181 U. S. 464, 
21 SCt 684, 45 L. ed. 954 [rev 94 
Fed. 213 (aff 84 Fed. 895)]; Pacific 
Impr. Co. v. Schubach-Hamilton SS. 
Co., 214 Fed. 854 [quot Cye]; Burrill 
v. Crossman, 65 Ped. 104; The Chad= 
wicke, 29 Fed. 521; Donahoe v. Ket- 
tell) 7 hy Cass Nox 33980) D Clift s135:: 
ane Erie, 8 F. Cas. No. 4,512, 3 Ware 
225. 


19. Menantic SS. Co. v. Peirce, 88 
Fed. 308. 


[a] Ilustration.—Where the char- 
ter party let to the charterer the 
“whole cargo capacity of the ship, in- 
cluding half deck,’ and where it ap- 
peared that the half deck is some- 
times used for the ship’s coal and 
that on account of this practice the 
clause including it in the chartered 
space was inserted, the specification 
did not exclude by implication any of 
the space coming properly within the 
preceding general description. Men- 
antic SS. Co. v. Peirce, 88 Fed. 308. 


20. Compania Anonima Maritima 
Union v. Strachan Shipping Co., 461 
Fed. 57, 171 CCA 653; Manchester 
Liners v. Virginia-Carolina Chemical 
Co., 194 Fed. 463 [aff 204 Fed. 564, 
123 CCA 90]; Seagar v. New York, 
etc., Mail SS. Co., 55 Fed. 324 [aff 
55 Fed. 880]; Weisser v. Maitland, 5 
N. Y. Super. 318. See Western Coun- 
ties Shipping Co. v. McNeil, etc., Co., 
273 Fed. 298 (an interlined provision 


138. [58 GC. Ja] 


tracts, that, if possible, the written and printed pro- 
visions should be construed together and so far as 
Similar rules prevail as to 
typewritten provisions occurring in the saine instru- 
In determining the 
intention of the parties, matter expunged from a 
printed form used in drawing up a charter party may 
Moreover, an expression appearing 
in writing in the charter party may require that the 
charter be construed and applied in the light of such 
provision, even though the same provision, if it ap- 
peared in a printed form, might properly be disre- 


possible harmonized.** 


ment with printed provisions.” 


be considered.?° 


garded as tautological.** 


in a charter party providing that it 
should be effective, whether permit 
for cargo was granted or not granted, 
prevented the charterer from defend- 
ing against liability for failure to 
furnish the cargo as agreed, on the 
ground that an order of the inter- 
state commerce commission restrict- 
ing transportation was a restraint of 
princes, within an exception in the 
charter party). 


{a] Reason for rule.—The written 
parts are the immediate terms se- 
lected by the parties to express their 
intention. Seagar v. New York, etc., 
Mail SS. Co., 55 Fed. 324 [aff 55 Fed. 
880, 5 CCA 290]. 


21. Manchester Liners v. Virginia- 
Carolina Chemical Co., 194 Fed. 463 
[aff 204 Fed. 564, 123 CCA 90]. See 
The Addison E. Bullard, 258 Fed, 180, 
132, 169 CCA 248 [aff 252 Med. 241] 
(where, in construing typewritten 
provisions occurring in conjunction 
with written stipulations, it was held 
that “when a contract is in part 
printed and in part written or type- 
written, the printed part is to be giv- 
en the effect called for by its lan- 
guage, except in so far as it is incon- 
sistent or incompatible with the writ- 
ten or typewritten part’); Canadian 
Stevedoring Co., Ltd. v. Robin Line 
SS. Co., (B. C.) [1927] 4 DomLR 614 
(to same effect). 


22. Rothschild v. Robin Line SS. 
Co., 26 F. (2d) 343 [aff 20 F. (2d) 924]; 
The Addison HE. Bullard, 258 Fed. 180, 
169 CCA 248 [aff 252 Fed. 241]; Hel- 
lenic Transport SS. Co. v. Archibald 
McNeil, etc., Co., 273 Fed. 290; Cana- 
dian Stevedoring Co., Ltd. v. Robin 
Line SS. Co., (B. C.) [1927] 4 DomLR 
614. See Dexter, etc., Co. v. U. S., 
13 F. (2d) 498 (printed terms in char- 
ter party did not take precedence over 
typewritten words at end, wherein 
owners guaranteed to sail vessel on 
or before certain date). 


23. Rosasco v. Pitch Pine Lum- 
ber Co., 138 Fed. 25, 70 CCA 455 [aff 
121 Fed. 487]; One Thousand Bags 
of Sugar v. Harrison, 53 Fed. 828, 4 
ar [aff 50 Fed. 116 (aff 44 Fed. 


[a] Erasure is to be regarded as 


deliberate and intentional, and a con- 


struction is not to be adopted, after 
words have been stricken from the 
form, which would have prevailed 
had they been left in, as the conduct 
of the parties must be taken to have 
shown an intention to the contrary. 
One Thousand Bags of Sugar v. Har- 
rison, 53 Fed, 828 [aff 50 Fed. 116 (aff 
44 Wed. 686)]. 


24. Mazza v. J. G. White Engineer- 
ing Co., 274 Fed. 990. 


[a] Reason for rule.—The delib- 
erate insertion of an expression in 
writing pre-supposes an intention on 
the part of one inserting it that it 
shall be effective. Mazza v. J. G. 
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[§ 200] g. Construction of Instruments Togeth- 
er.2> If the rights and obligations of the parties to 
the charter are expressed in two instruments togeth- 
er constituting their contract, such instruments are 
to be construed together.?® » 


[§ 201] h. Popular or Technical Meaning of 
Words. In the absence of qualifying language, or of 
other circumstances indicating a contrary intention, 
the parties to a charter party will be taken to have 
used words in their ordinary and popular sense,** or 
in their ordinary maritime sense, if they have one,** 


but if, by other expressions in the charter, they in- 


White Engineering Co., 274 Fed. 990. 


25. Cross references: 

Bill of lading terms as aid in con- 
struction of charter see infra § 
210 text and note 95. 


Incorporation of charter terms in bill 
of lading see infra § 

Terms of bill of lading as circum- 
stances indicating what law gov- 
erns construction see supra § 191 
note 48. 


26. Sun Printing, etc., Assoc. v. 
Moore, 183 U. S. 642, 22 SCt 240, 46 
L. ed. 366. [aff 101 Fed. 591, 41 CCA 
506 (rev 95 Fed. 485)]; Centrosoyus- 
America v. U. S., 31 F. (2d) 610 [aff 
30 F. (2d) 302]; Weir v. Pirie, 3:Com. 
Cas. 263. But see Clink v. Hickie, 3 
Com. Cas. 275 (where the charter 
party reference to an extrinsic in- 
strument was insufficient to incorpo- 
rate the latter, it did not become a 
part of the contract to be construed 
in connection therewith). 


[a] Designation of vessel,—A 
charter party for a particular voyage, 
in which the name of the ship was 
not given, became, after the designa- 
tion of the ship by the owner and its 
acceptance by the charterer, an ordi- 
nary charter party for the voyage by 
the designated ship, and the owner 
was not obliged to furnish nor the 
charterer to accept another ship, in 
the absence of any provision for sub- 
stitution, after the designated ship 
was requisitioned by its government. 
Texas Co. v. Hogarth Shipping Corp., 
256 UL (Ss 609, 41 SCt 6i2. bbe lawned: 
appa 267 Fed. 1023 (aff 265 Fed. 
375) ]. 


[b] Designation of port.—Where a 
charter party provides for alterna- 
tive ports of lading at the charterer’s 
option, and the charterer designates 
one of the ports, the transaction be- 
comes an agreement for a particular 
port of loading and the owner can- 
not théreafter be compelled to deliver 
the vessel at another alternative port. 
Stoomvart Maatschaffy Nederland- 
sche Lloyd v. Lind, 170 Fed. 918, 96 
CCA 134, 


[ec] Incorporation by reference.— 
A charter which embodies and adopts 
another instrument by reference 
thereto is to be construed with refer- 
ence to it. James v. Brophy, 71 Fed. 
310, 18 CCA 49. 


{[d] Indorsement on back of char- 
ter party, which was referred to in 
the instrument and which supplied 
deficiencies therein, has been held to 
be a part of the contract of the par- 
ties, and to be construed with the 
matter on the face thereof as consti- 
tuting their agreement. Larrinaga v. 
Societe Franco-Americaine des Phos- 
phate. de Medulla, 92 lL. J. K. B. 455 
ae oe AB el Rs (CEs ne PS Dei era keane 


27. Lowber v. Bangs, 2 Wall. (U. 


S.) 728, 17 L. ed. 768; The Emily S. 
Malcolm, 278 Fed. 943; Manchester 
Liners v. Virginia-Carolina Chem- 
ical Co., 194 Fed. 463 [aff 204 Fed. 
564, 123 CCA 90]; Dahlgren v. Whit- 
aker, 124 Fed. 695; The Principia, 34 


Fed. 667; Donahoe v. Kettell, 7 F. 
Cas. No. 3,980, 1 Cliff..135;° Roberts 
v. Opdyke, 40 N. Y. 259; Hulthen v. 


Stewart, [1903] A. C. 389 [aff [1902] 
2 K. B. 199]; Kearon vy. Pearson, 7 
H. & N. 386, 158 Reprint 523; Crooke- 
wit v. Fletcher, 1 H. & N. 893, 156 
Reprint 1463; Denholme, Ltd. v. 
Shipping Controller, 90 L. J. K. B. 
856; Steel v. Grand Canary Coaling: 
Co.; 90°L. "E. Rep. N: S. 729, frewe, 87 
L. T. Rep. N.S. 321 (mwev.6)Com-. Cas: 
240)]; Newman v. Lamport, [1896] 
1 Q. B. 20; Sailing-Ship Garston Co. v. 
Hickie, 15 Q. B. D. 580. See The Heli- 
os, 115 Hed. 705,. 53° CCA 598 [mod 
108 Fed. 279] (charter for definite 
time was not to be construed as a 
charter for the time needful for the 
completion of an enterprise). And 
see cases infra this note. 


“All mereantile contracts ought to 
be construed according to their plain 
meaning to men of sense and under- 
standing, and not according to forced 
and refined constructions, which are 
intelligible only to lawyers and 
scarcely to them.” Croockewit v. 
Fletcher, 1 H. & N. 898, 156 Reprint 
1463 [quot Lowber v. Bangs, 2 Wall. 
(U. 8.) 728, 786, 17 Li. ed: 7684. 


[a]. Cesser clause.—(1) A clause 
providing for the cessation of the 
charterer’s responsibility is not to be 
construed to effectuate a cessation of 
the _vessel’s responsibility. Speeding 
v. Hard, 80° Fed: 933, 26 CCA 261; 
(2) Construction of cesser clause 
generally see infra § 294. 


[b] Capacity of dredge.—Where 
a dredge charter provided that the 
“dredge shall be able to deposit on 
shore an average of 300 cubic yards 
of material’ per hour, the owner 
thereby merely warranted the 
dredge’s capacity, and not that the 
dredge should in fact deposit that 
quantity of material. Bowers Hy- 
drauliec Dredging Co. v. Federal Con- 
tracting Co., 152 Fed. 870, 88 CCA 52 
Laff 148 Fed. 290 (certiorari den 207 
U.S. 587, 28 SCt 255, 52 L. ed. 352)]. 


[c] Nouns of singular number,— 
Where a charter party speaks of the 
voyage and the extension, employing 
the singular, this language contem- 
plates but one voyage and one ex- 
tension. Flagler v. Hearst, 62 App. 
Div. 18, 70 NYS 956. 


28. The John H. Pearson, 121 U. 
S. 469, 7 SCt 1008, 30 L. ed. 979 ae 
on other grounds 14 Fed. 749]; Man- 
chester Liners v. Virginia-Carolina 
Chemical Co., 194 Fed. 463 [aff 204 
Fed. 564, 123 CCA 90]; The Mary 
Adelaide Randall, 93 Fed. 222. See 
Steamship Rutherglen Co. v. Houl- 
der, 196 Fed. 916 [rev on other 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dicate an intention to use them in a different sense,29 
or if a consideration of the surrounding circumstanc- 
es indicate such an intention,®° the purpose of the 
parties to give to their words a different meaning 


will be respected. 


Technical words. When words possessing a tech- 
nical meaning are incorporated in a charter, the char- 
ter must be construed so as to give them the effect 
proper to this peculiar meaning,*! and for this pur- 
pose, extrinsi¢ evidence as to the meaning of such ex- 


pressions may be admitted.®2 


Word with known legal meaning. If the parties 
employ an expression having a known legal meaning, 
it has been held that parol evidence that the parties 
intended to use it in some different or popular sense 
is to be rejected, unless the expression, if inter- 
preted according to its legal acceptation, be wholly 
insensible with reference either to the context of the 
charter party or the extrinsic facts.*3 


[§ 202] i. Construction against Party Choosing 
Where a charter is ambiguous, it is to be 


Terms. 


grounds 203 Fed. 848, 122 CCA 166] 
(construing the term “tons’’’ accord- 
ing to its usual meaning in charter 
parties rather than its ordinary and 
popular, sense). 


29. The Mary Adelaide Randall, 
93 Fed. 222. See Manchester Liners 
v. Virginia-Carolina Chemical Co., 194 
Fed. 463 [aff 204 Fed. 564, 123 CCA 
90] (recognizing rule); Italian State 
Railways v. Mavrogordatos, [1919] 2 
K. B. 305 (denying the word ‘“rede- 
livery” its literal meaning and giv- 
ing to it the meaning appropriate in 
the light of the context). 


30. The Mary Adelaide Randall, 
93 Fed. 222. 


Wao. ihe John Haseearson, ota ie Uz 
S709 moet 1003 230) Li edso79 [rev 
on other grounds 14 Fed. 749]. 


Custom or usage in construction of 
charter parties see supra § 196._ 


[a] “Series of voyages.”—A char- 
ter party of a vessel “for a series of 
voyages from Georgetown, D, C. to 
Weymouth, Mass. below all bridges 
from the 2d day of May, 1874, until 
the 1st day of November, 1874” is 
properly to be interpreted as requir- 
ing delivery of the cargo by Novem- 
ber 1, and the charterer is justified in 
declining to furnish freight when the 
master refuses to undertake comple- 
tion of the last voyage by that date. 
Poland v. Maryland Coal Co., 19 F. 
Cas. No. 11,244, 8 Ben. 347 [aff 19 
F. Cas. No. 11,245, 14 Blatchf. 519]. 


32. The John H. Pearson, 121 U.S. 
469, 7 SCt 1008, 30 L. ed. 979 [rev on 
other grounds 14 Fed. 749]. 


33. Blue Star SS. Co. y. Keyser, 
81 Fed. 507. 


34. Centrosoyus-America v. U. S., 
30ek (2d) 302) fiat 31 Fs (2d) 610}; 
The Raymond M. White, 290 Fed. 
454 [aff 296 Fed. 1023]; Mazza v. J. 
G. White Engineering Co., 274 Fed. 
990; The Pensacola, 263 Fed. 661. 
And see cases infra notes 35-37. 


[a] Charter party prepared by 
owner’s manager on a printed form 
in the owner’s possession is to be 
construed most strongly against the 
owner. The Pensacola, 263 Fed. 661. 


35. Mignano v. MacAndrews, 53 
Fed. 958, 4 CCA 6 [aff 49 Fed. 376]. 

36. Mignano v. MacAndrews, su- 
pra. 


37. Compania de Navigacion la 
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construed most strongly against the party preparing 
it or employing the words concerning which doubt 
arises ;** thus, where the charter party is on a form 
prepared by the charterers, its construction will be 


taken most strictly against them,®® and particularly 


of Parties. 


Flecha v. Brauer, 168 U. S. 104, 18 
SCt 12, 42 L. ed. 398. 


38. The Hrie, 8 F. Cas. No. 4,512, 
3 Ware 225. 


SOUS eve Shean b2e Wn sili 4 
SCt 519, 38 L. ed. 403; Lowber. v. 
Bangs, 2 Wall. 728, 17 L. ed. 768 [rev 
on other grounds 2 F. Cas. No. 840, 
2 Cliff. 157]; The R. Lenahan, Jr., 
43 F. (2d) 858; Rothschild v. Robin 
Line SS. Co., 26 F. (2d) 343 [aff 20 
F. (2d) 924]; The Thomas P. Beal, 
11 F. (2d) 49; Williams SS. Co. v. Mc- 
Leod Lumber Co., 296 Fed. 927; Gans 
SS. Line v. Wilehelmsen, 275 Fed. 
254 [mod sub nom. The Themis, 244 
Fed. 545 (certiorari den 257 U.S. 655, 
42 SCt 97, 66 L. ed. 419)]; Washing- 
ton Marine Co. v. Rainier Mill, etce., 
Co., 198 Fed. 142; Certain Logs of 
Mahogany, 5 Es ‘Cas, No.) 2,559; 92 
Sumn. 589; Leonard v. Bosch, 72 N. 
J. Eq. 131, 64 A 1001 [aff 71 A 1134]; 
Woolsey v. Funke, 121 N. Y. 87, 24 
NE 191; Steel v. Grand Canary Coal- 
ing Co:;, 90 Li. DD, Bep. N.S: 729 [rev. 
87 -L.0EN Reps iN. S.821 (@réev 6° Com: 
Cas. 240)]; Richards v. Payne, 13 
Aspin. 446. See Gronstadt v. Withoff, 
21 Fed. 253 (applying the same rule 
where parties to a bill of lading in- 
eorporating charter provisions gave 
to the latter a practical construc- 
tion). 


40. [a] Particular terms and 
clauses construed.—(1) ‘‘Acceptance.” 
Grimberg v. Columbia Packers’ As- 
Soc. 247 (Otecbi. 208 Sone Los, 114 
AmSR 927, 8 AnnCas 491. (2) “Ac- 
cording to the custom of the port.” 
Van Liewen y. Hollis Bros. & Co., 
ptd., [1920] A. C2389. (3) “All claims 
on charterers to cease.” The Serapis, 
37 Fed. 436, 438. (4) “All convenient 
speed.” The Progreso, 50 Fed. 835, 
2 CCA 45 [aff 42 Fed. 229]; Dimech 
v. Corlett, 12 Moore P. C. 199, 14 Re- 
print 887. (5) “All such lawful goods 
and merchandise,’ as the charterers 
“think proper to ship.” Weston v. 
Minot, 29 F. Cas. No. 17,453, 3 Woodb. 
& M. 437: (6) ‘“‘Alongside.”’ The Sur- 
sum Corda, 20 F. (2d) 212; Palgrave 
VE Me LUT Gel lose pA SO te [eaithe 
[1921] P. 146]. (7) “Always afloat.” 
Carlton SS. Co. v. Castle Mail Packets 
Co., [1898] A. C. 486. (8) “And/or.” 
Cuthbert v. Cumming, 10 Exch. 809, 
814, 156 Reprint 668 [aff 11 Exch. 
405, 156 Reprint,889]. (9) “Any cause 
beyond the control of the charterers 
whatsoever.” Mazza v. J. G. White 
Engineering Co., 274 Fed. 990, 993. 


as to clauses inserted for their own benefit ;*° simi- 
larly, exceptions in a charter party, inserted by the 
shipowner for his own benefit, are to be construed 
most strongly against him.*7 
tion has been said, however, to be the last rule of in- 
terpretation to be resorted to when all others fail.** 


This rule of construe- 


[§ 203] j. Construction by Subsequent Conduct 
Where the parties to a charter party 
have given it a practical construction by their con- 
duct, such conduct may be used to assist in the de- 
termination of the meaning of the provisions of the 
charter party.*® 


[§ 204] k. Particular Terms Construed. 
footnote following are cited cases in which many 
words and phrases as employed in charter parties 
have been judicially construed.*? 


In the 


(10) ‘“Aseertained value.’’ Lloyd- 
Belge, Ltd. v. Shipping Controller, [14 
Aspin. 565]. (11) “As customary.” 
Bargate Steam Shipping Co. y. Pen- 
lee and St. Ives Stone Quarries, Ltd., 
90 L. J. K. B. 572; Castlegate SS. 
Co., Ltd. v. Dempsey, [1892] 1 Q. B. 
854; Good vy. Isaacs, [1892] 2 Q. B. 
555... (12) “As» fast as the steamer 
can deliver, aS customary.’ Good v. 


Isaacs, [1892].2) QO. Bab55, 556.0 uGis)) 
“Assorted cargo.’ Roberts v. Op- 
dyke, 400,.N.. Yo°259. 6G 4)5 SAG ithe 


place of loading.’”’ Hart v. Shaw, 11 
BY CassyNo, (6,1id0,, lev @liit ice. Glo) 
“Baltic round.” Scottish Nav. Co. v. 
Souter, [1917] 1 K. B. 222 [rev [1916] 
1 K. B. 675]; Admiral Shipping Co. 
v. Weidner, [1917] 1 K. B. 222, [rev 
[1916] 1K. B. 429]. (16) ‘‘Beginning 
August Ist.” The S. L. Watson, 118 
Fed. 945, 55 CCA: 439. (17) “Beyond 
the control of the charterers.” Wood 
v. Keyser, 84 Fed. 688, 689. ‘See W. 
K. Niver Coal Co. v. Cherona SS. Co., 
142 Fed. 403, 73 CCA 502, 5 LRANS 
126 (construing a similar expres- 
sion). (18) ‘‘Cabin.” Leckie v. Sears, 
109 Mass, 424. (19) “Charter and 
hire.”” Grimberg v. Columbia Pack- 
ers’ Assoc., 47 Or. 257, 88 P 194, 114 
AmSR 927, 8 AnnCas 491. (20) 
“Charterers - not to be held 
liable for any loss of freight arising 
from breakage, leakage, drainage, or 
any other cause beyond their control.” 
Boult v. The Naval Reserve, 5 Fed. 
209, 211, 5 Hughes, 233. (21) “Char- 
terers take the risk of the 


| steamer being directed to perform 


any special voyage.” Compagnie 
Chemin de Fer de Paris-Orleans v. 
Leeston Shipping Co., 36 T. L. R. 68. 
(22) “Charterers to approve the ven- 
tilation.’”’ Russell v. Allerton, 108 N. 
YW. 288, 290) 15> aNb sol. Vs ie Chat 
tering.’ Grimberg v. Columbia Pack- 
ers’ Assoc., 47 Or. 257, 83 P 194, 114 
AmSR 927, 8 AnnCas 491. (24) “Close 
of navigation for the season.” Eddy 
v. Northern SS. Co., 79 Fed. 361, 364. 
(25) “Commandeered.”’ Capel v. Sou- 
Hay CEG U6 (2) Key B38 65 aeitie 3 lcs leas 
R. 59]. (26) “Continuing for a pe- 
riod of six running days from the 
time of the vessel being ready to 
load.” Steel, etc., Co. v. Grand Ca- 
nary, Coaling (Co: 0) em.) ep sNeanos 
429. (27) “Customary dispatch.” 
Seagar v. New York, etc., Mail SS. Co., 
55 Fed. 324 [aff 55 Fed. 880; 5 CCA 
290]; Lindsay y. Cusimano, 10 Fed. 
302 [aff 12 Fed. 503]; Smith v. Sixty 
Thousand Feet of Yellow Pine Lum- 
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[§ 205] 3. Dependent or Independent Covenants. | Whether covenants in a charter are dependent, so 


ber, 2 
steamship 


Fed. 396. (28) “Customary 
despatch, as fast as the 
steamer can deliver.” Van 
Liewen v. Hollis Bros. & Co., Ltd., 
[1920] A. C. 239, 240. (29) “Customs 
dues on cargo.” London Transp. Co. 


v. Bessler, 24 T. L. R. 531. (30) “Dan- 
gers and accidents of the seas.” 
Hamilton v. Pandorf, 12 App. Cas. 
518, 524. (31) “Default tL LOt 
the charterer].’”’ Crossman v. Bur- 


rill, 179 U. S. 100, 21 SCt 38;.45, UG. ed. 


106 ~frev 91 Bed. 543, 33 CCA 663 
(rev 65 Fed. 104)]; The Marpesia, 
292 Fed. 957; Dougherty Co. v. Two 


Thousand Four Hundred and Seventy- 
One Tons of Coal, -278 Fed. 799; M. 
O. H. of West Indies v. Christoffer 
Hannevig, Inc., 264 Fed. 311; Wash- 
ington Marine Co. v. Rainier Mill, 
etc., Co., 198 Fed. 142; McLeod v. 1,- 
600 Tons of Nitrate of Soda, 55 Fed. 
528; Towle v. Kettell, 5 Cush. (Mass.) 
18. (82) “Deficiency of men.” Clyde 
Commercial SS. Co. v. West India SS. 
Co., 169 Fed. 275, 94 CCA 551; Gow 
v. Gans SS. Line, 174 Fed. 215, 98 CCA 
223. See The Canadia, 241 Fed. 233, 
154 CCA 153 [mod Field v. Hafnia 
SS. Co., 236 Fed. 599 [aff 234 Fed. 187] 


(construing a Similar provision). 
(33) ‘‘Delivery.” Callahan v. Mun- 
son SS. ‘Co., 71) Misery 525, 230) NYS 


869 [aff 147 App. Div. 934 mem, 132 
NYS 1123 mem (aff 209 N. Y. 546, 103 
NE 1122)]; Grimberg v. Columbia 
Packers’ Aissoc:, 47 Or) 257, 83 P 194, 
114 AmSR 927, 8 AnnCas 491. (34) 
“Detention by ice.’ Hudson v. Ede, 
ie Ry 3-Q) B.412-- (35) “Discharges 


Certain Logs of Mahogany, 5 F. Cas. 
No. 2,559, 2 Sumn. 589. (36) ‘“Dis- 


charged with all dispatch as custom- 
ary.” Lyle Shipping Co., Ltd. v. Car- 
diff Corp., [1900] 2 Q. B. 638; Castle- 
gate SS. Co., Ltd. v. Dempsey, [1892] 
LQ B. 354. (37) “Dispatch.” Sleep- 
Crane Puls, 224. Cas. Nor 12,941 55 n7, 


Blatehf. 36> )-(38)° “Dispatch to’ be 
used.” » Carzo of Salt, 5 Fy: Cass Ne. 
7406;.04. Blatcht, 2245 239)". Dunne 
1910.” Dunford vy. Cia Anonina Mar- 
iinet, Union, 12 Aspin. (32: (40) 


“Employ.” Grimberg v. Columbia 
Packers’ Assoc., 47) Or. 257, 83 P-194, 
114 AmSR 927, 8 AnnCas 491. (41) 
“Wnters into the port of Lisbon.” 
Bulow v. Goddard,.10 S. Cr L. 45, 54, 
9 AmD 663. (42) “Estimated.” Stray 
Vv. Trottier, -ete:, Co., 280 Wed. 249: 
(43) “Expenses for loading and un- 
loading.” The Vigo, 257 Fed. 586. 
(44) “Extension.” Flagler vy. Hearst, 
62 App. Div. 18, 70 NYS 956. (45) 
“Extraordinary marine risk.’ Leary 
vo USS 14 Walle (USS.) 6075720: Le ed. 


756. (46) “Extra port charges.” ‘Tra- 
fikaktiebolaget Grangesberg Okelo- 


sund v. Wilkens, 4 F. (2d) 577 [mod 


10 F. (2d)-129]. (47) “Fixed.” Rich- 
ichi* v. Drake, 280 Fed. 421. (48) 
“Freighting.”’ Grimberg v. Columbia 


Packers’ Assoc, 47 Or. 257, 83 P 194, 
114 AmSR 927, 8 AnnCas 491. (49) 
“Fruit or light laden.” Wessels v. 
The iCeres, (2 Weds 936, 19 (CCA 243 
[rev 61 Fed. 701). (50) “Full and 
complete cargo.’ Hunter vy. Fry, 2 


B. & Ald. 421, 106 Reprint 420. (51) 
“Full and complete cargo Sate 
say about 1,100 tons.” Morris v. Lev- 
iisfoyos, TN KCS MEY IDR ibys. aby KG) Campa 


reach of the whole of the cargo ca- 
pacity.” Menantic SS. Co. v. Peirce, 
88 Fed. 308, 309. (53) “Full reach 
of the vessel’s ‘hold, from bulkhead to 
bulkhead, including the half deck.” 
Neill v. Ridley, 9 Exch. 677, 679, 156 
Reprint 290. (54) “Guaranteed.” 
Barker v. McAndrew, 18 C. B. N. S. 
759, 114 BCL 759, 144 Reprint 643. 
(55) “Hindrances of what kind so- 
ever.” Larsen v. Sylvester, [1908] 
AG ©. 9o, e290... (56)) KEbire. a @imim= 


berg v. Columbia Packers’ Assoc., 47 
Or. 257, 88 P 194, 114 AmSR 927, 8 
AnnCas 491. (57) “Hostilities.” 
Britainw SS. ©o., tdi v. bien mins, 
[1927] 1" A. Ce 99: Wimenricksss. iGo: 
veo Stott, [1921 2: Fy UB ies) 
“Insurance on the vessel.” The Barn- 
stable, 84 Fed. 895, 899. (59) “In the 
usual and customary manner load in 


regular turn.” Barque Quilpue v. 
Brown, [1904] 2 K. B. 264. (60) “It 
being understood.” Lind v. U. S., 44 


Ct. Cl. 558. (61) “Keep the vessel in 
a thoroughly efficient state in hull, 
machinery, and equipment for and 
during the service.” Dampskibs Ak- 
tieselskabet Jeanette Skinner v. Mun- 
son SS. Line, 20 F. (2d) 345, 347 [cer- 
tiorari den 275 U. S, 561 mem, 48 SCt 
120 mem, 72 L. ed. 427 mem]. (62) 
“Laid up for repairs.” Dahlgren v. 
Whitaker, 124 Fed. 695. (63) “‘Law- 
ful merchandise.” Boyd v. Moses, 7 
Wall. Ux 3S.) ll. oii. veda L225 eA te 
lantic Fruit Co. v. Solari, 238 Fed. 
217. (64) “Lawful passengers.” The 
Hound, a2 B.5 Cass Nol Gago. (65) 
“Lay up for overhauling, two weeks 


each year, in winter, at time char- 
terers designate.” Wessels v. The 
Ceres, 72 Fed 936, 19 CCA 243 [rev 
61 Fed. 701]. (66) “Load about June 
2nd.” Williams SS. Co. v. McLeod 
Lumber iCon, 296)" Medwe aie (67) 
“Loading time.” Steel v. Grand Ca- 


nary Coaling’ Co., 90 LL. T. Reps N= S: 
729. (68) “Load in the usual and 
customary manner.” Tapscott v. Bal- 
four, c. 8 ©. (P46, 49.2669) ook 
after the barges.’ The §S. L. Wat- 
son, 118 Fed. 945, 55 CCA 439. (70) 
“Management or navigation of the 
steamer.” The Lord v. Newsum, 
[1920] 1 K. B. 846. - (71) “Mutual.” 
Pool Shipping Co. v. Samuel, 200 Fed. 
36, 118 CCA 264 [rev 192 Fed. 57]; 
Clyde Commercial SS. Co. v. West In- 
dia: SiSs Coy 169 Ped, 275, 94 CCA Saiz 
(72) “Necessary ; for the ac- 
commodation of the officers and 
crew.’ Almegren y. Dutilth, 5 N. ¥. 28, 
St, (73) “Nor shall the steamer be 
obliged to force ice.” Limerick SS. 
COV Stott. ilo 2k) 2aker BAG See Giioe 
(74) “Not exceeding what she can 
reasonably stow and carry.’ Damp- 
skibs Aktieselskabet Jan v. Cargo of 
Jute Butts, Burlap and/or Shellac, 
ete., 298 Fed.-164. (75) “Now at an- 
chor at this port.” Dimech v. Cor-= 
lett, 12 Moore P. C. 199, 14 Reprint 
887. (76) “Ordered by Lloyd’s to 
undergo her survey.’ Acties Nord- 
Osterso Rederiet v. Casper, 28 Com- 
Cas. 222. (77) “Owners shall remain 
responsible for the navigation of the 
steamer, insurance, crew, and all oth- 
er matters, such as when trading for 
their own account.” Dampskibs Ak- 
tieselskabet Jeanette Skinner v. 
Munson SS. Line, 20 F. (2d) 345, 348 
[certiorari den 275 U. S. 561 mem, 48 
SCt 120 mem, 72 i. ed. 427 mem]. 
CUS) ONG dace rte insurance.” Pa- 
cific Impr.,Co. vy. Schubach-Hamilton 
SS. Co., 214 Fed. 854. (79) “Payment 
of hire shall cease until she be again 
in an efficient state to resume her 
service.’ The Queen Olga, 162 Fed. 
490M Late eLUS = eds 167. s,m 0 m@ Ge Auetey |p 
(80) “Perils of the sea.” American 
Creosoting Co. v. Deutsche Petroleum 
Aktien Gesellschaft, 28 F. (2d) 356. 
Gi Porte Sailing-Ship Garston 
COM ie EUICKTe al be. @ i.e P58, 0 amen) 
“Port charges.” Christianssand Ship- 
ping Co. v. Marshall, 22 F. (2d) 192: 
Dampskibs Aktieselskabet Jeanette 
Skinner v. Munson SS. Line, 20 F. 
(2d) 345 [certiorari den 275 U. S. 561 
mem, 48 SCt 120 mem, 72 L. ed. 427 
mem]; The Ioannis Vatis, 16 F. (2d) 
284; The Vigo, 257 Fed. 586; Smith 
v. Drew, 22 F. Cas. No. 13,038, 10 Ben. 


614; Whittall v. Rahtken’s Shipping 
Co. [L907] 1 Ke Be s3ne Newman pve 


Lamport, [1896i) 1 @. B. 205) (33) 
“Port charges . . including 
.) 22 tonnage: The Skomvaer sui 
Fed. 746 [mod 286 Fed. 711]. (84) 
“Proceed immediately.” Forest Oak 
Steam Shipping Co. v. Richard, 5 


Com. Cas. 100. (85) “Provide men to 
work.’ Golear SS. -Co. v. Tweedie 
Trading Co., 146 Fed. 568. (86) “Re- 
delivery.” Callahan v. Munson SS. 
Co., 71 Misé. 525, 1830 NYS 869 [aff 
147 App. Div. 934 mem, 132 NYS 1123 
mem (aff 209 N. Y. 546 mem, 103 NE 
1122 mem)]; Italian State Railways 
v. Mavrogordatos, [1919] 2 K. B. 305. 


(87) ‘Sail 48 hours after orders are 
given.” Rosasco v. Pitch Pine Lum- 


ber Co.,.138 Fed. 25, 70 CCA 455 [aft 


121 Fed. 437]. (88) ‘Shall provide 
and pay for all consular 
charges, except those pertaining to 


the captain, officers, or crew.’ The 
Queen Olga, 162 Fed. 490 [aff 178 
Fed. 673, 102 CCA 173].: (89) So “near 
thereunto as she can safely get.” 
Manchester Liners v. Virginia-Caro- 
lina Chemical Co., 194 Fed. 4638, 472 
[aff 204 Fed. 564, 123 CCA 90] (con- 
struing the phrase quoted under the 
law of Germany, which governed its 
interpretation). (90) “Steam .. . 
used up and down the river .. . 
at the owner’s expense, unless or- 
dered by the charterer.” Weston v. 
Minot, 29 F. Cas. No. 17,453, 3 Woodb. 
Se IN VAS ie CD. “Stoppagse ss. sae 
[of lading].’’ The Cogne, 20 F. (2d) 
698. (92)» “Stoppage .2 “Say. <aris= 
ing from” strikes. Gordon SS. Co. v. 
Moxey, 108 L. T. Rep. N. S. 808. (93) 
“Subject to the cost of insurance.” 
The Clintonia, 104 Fed. 92. (94) 
“Tight, staunch, and strong and in 
every way fitted for the intended yoy- 
age.’ New York, ete., Mail SS. Co. 
v. Hrickse, 27 Com. Cas. 330. (95) 
To be “reported at the custom-house.” 
Mignano v. MacAndrews, 49 Fed. 376. 


[af 53 Shed. 958a- (916) Ro! weary 
oie seven hundred tons . A 
or more, if that does not make her 


draw over fourteen feet of water.” 
Roberts v. Opdyke, 40 N. Y. 259. (97) 
“To proceed at once to enter upon 
the charter.’’ Arrue v. Consolidation 


Coal Co., 248 Fed. 986. (98) “To 
provide men.’ The Santona, 152 Fed. 
516. (99) “Until she be again in an 


efficient state to resume her service.” 
Field v. Hafnia SS. Co., 236 Fed. 599, 
601 [aff 234 Fed. 187, and mod sub 
nom, The Canadia, 241 Fed. 233, 154 
CCA 153]. (100) “Usual _dispatch.”’ 
Kearon vy. Pearson, 7 H. & N. 386, 158 
Reprint 523; Asheroft v. Crow Or- 
chard Colliery :Co., Ltd., L. R. 9 Q) B. 
540. (101) “Vessel to be reported at 
the custom-house. Mignano vy. Mac- 
Andrews, 53 Fed. 958, 4 CCA 6 [aff 49 
Fed. 376]. (102) “Viz.” Trafikaktie- 
bolaget Grangesberg Okelosund v. 
Wilkens, 4 F. (2d) 577 [mod 10 F. 
(2a) 129]. (103) “Voyage.” Amer- 
ican Creosoting Co. vy. Deutsche Pe- 
troleum Aktien Gesellschaft, 28 F. 
(2d) 356; The Buckingham, 129 Fed. 
978; The Mary Adelaide Randall, 93 
Fed. 222 [aff 98 Fed. 895, 39 CCA 335]; 
Barker v. McAndrew, 18 GC. B. N. S. 
759, 114 ECL 759,-144 Reprint 643; 
Bruce vy. Nicolopulo, 11 Exch. 129, 
156 Reprint 773; Crow v. Falk, 8 Q. B. 
469, 55 ECL 469, 115 Reprint 952; 
The Carron Park, 15 P. D. 203. (104) 
“Warlike operations.” Common- 
wealth Shipping Representative v. 
Peninsular, etc., Service, ek9:2'3 hp ARs 
191 [aff [1922] 1 K. B. 706]; Britain 
SS. Co., Ltd., v. The King, [1921-2 
A. C. 99; Atty.-Gen. v. Ard Coasters, 
td LL O2w 2, Ay Ci 4. British, ete., 
SS. [Com ve Rex, s1L918) 2) Kee Beeeg 
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For later cases, developments and changes in the law see Annotations, samie title and section number. 


§ 205] ' 


SHIPPING 


[58 C.J.] 141 


that the one or its performance is a condition preced- | ent to liability on the other, or whether they are in- 


Laff [1917] 2 K. B. 769]; Bagle Oil 
Transp. Co. v. Board of Trade, 42 T. 
L. R. 201. (105) “War region.” Do- 
minion Coal Co. v. Maskinonge Steam- 
Ship Co., 14 Aspin. 237. (106) ‘‘War 
risk, if any required, for charterers’ 
account.” Holland Gulf Stoomvaart 
Maatschappij v. Watson, Munro & 
Cons: Tel. R169) [rev 113 du. 1 Rep. 
N. S. 178]. (107) ‘Weather working 


(108) “Wharfage.” 
Trafikaktiebolaget Grangesberg Okel- 
osund v. Wilkens, 4 F. (2d) 577 [mod 
10 F. (2d) 129]. (109) ‘Whole reach 
or burthen of the vessel.” Weir v. 
Union SS. Co., [1900] A. C. 525. (110) 
“Wilmington, North Carolina.’ Man- 
chester Liners v. Virginia-Carolina 
Chemical Co., 194 Fed. 463 [aff 204 
medio o4, L238 tC Ay 0inee Cl 1a) Swath 
all dispatch according to the custom 
of the port.” Postlewaite v. Freeland, 
5 App. Cas. 599. (112) “With clear 
holds.” Wels Even Unions o Cor, 
EX90.0)) ALCS 5255 rls) Wath) cus- 
tomary steamship despatch, as fast 
as the steamer can receive and de- 
liver during the ordinary working 
hours of the respective ports.” 
Hiulthen v. Stewart, [1903] A. C. 389 


[aff [1902] 2K. B. 199]. (114) ‘“With- 
out delay.” Antole v. Gill, 7 Fed: 
487, 5 Hughes 284 [aff 5 Fed. 128]. 
(115) “Working days.”’ The. Olaf, 
248 Fed. 807; Wood y. Keyser, 81 Fed. 
688. (BLG)e “Workines hours: - The 


Principia, 34 Fed. 667. 
ing of the steamer.” 
supra. 


{b] Restraints of princes, rulers, 
or people.—Mazza v. J. G. White En- 
gineering Co., 274 Fed. 990; Hellenic 
Transport SS. Co. v. McNeil, 273 Fed. 
290; M. O. H. of West Indies v. Chris- 
toffer Hannevig, Inc., 264 Fed. 311; 
The Claveresk, 264 Fed. 276 [aff Earn 
Line SS. Co. v. Sutherland SS. Co., 
254 Fed. 126]; Atlantic Fruit Co. v. 
Solari, 238 Fed. 217; The Athanasios, 
228 Fed. 558; Clyde Commercial SS. 
Core vew WieSte India, Ss Coy 169" Hed. 
275, 94 CCA 551; The Santona, 152 
Fed. 516; Street v. The’ Progresso, 
42 Fed. 220 [aff 50 Fed. 835, 2 CCA 
a5 liepWatts, “Watts. &_ Co,;btd: “v. 
Mitsuia s Co:, utd:, P19 jpAnw C2227 
[rev [1916] 2 K. B. 826 (rev 85 L. 
Joke.) 730 hls -Murnéssy ete. Co. Vv. 
Rederiaktiegolabet Banco, [1917] 2 K. 
Be sie; EO AL Tamplin, SS: (Cov v. An- 
glo-Mexican Petroleum Products Co., 
PLOT Te Be 485" Path PlLotot 3) Ko iB: 
668]; Nobel’s Explosives Co. v. Jen- 
kins, -P18S96]* 2) Qn BY 326)" @Geipel “v. 
Smith, L. R. 7 Q. B. 404; Atkinson v. 
Ritchie, 10 East 531, 103 Reprint 877. 


[ce] “About” construed with refer- 
ence to overlap and underlap.—(1) 
Although it depends on the language 
of the charter party whether the use 
of the word “about” operates as a 
privilege conferred by the owner on 
the charterer, or as a contractual obli- 
gation of the charterer to the owner 
(Dampskibs Aktieselskabet Thor. v. 
Tropical Fruit Co., 281 Fed. 740; Mun- 
son SS. Line v. Elswick Steam Ship- 
ping Co., 214 Fed. 84, 130 CCA 612 [aff 
207 Fed. 984]), (2) when a time char- 
ter party is for a term of “about” a 
definitely stated period, the use of the 
word “about” is ordinarily interpreted 
as signifying an intention to allow the 
charterer a reasonable leeway in re- 
spect of the date on which the vessel 
shall be surrendered (Britain SS. Co. 
v. Munson SS. Line, 31 F. (2d) 530 
[mod 25 F. (2d) 868, op. conformed to 
34 F. (2d) 980, and certiorari den 250 
U. S. 574 mem, 50 SCt 29 mem, 74 1 
ed 625 mem]. And see cases infra 
this note). (3) It is a recognition, 
based on the necessities of practical 
business, that her voyages cannot be 


GLO Work. 
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planned so accurately as to bring her 
home on the exact date, and that the 
parties have contemplated the possi- 
bility of a reasonable shortening or 
lengthening of the stated term. Brit- 
ain SS. Co. v. Munson SS. Line, supra; 
Trechmann SS. Co. v. Munson SS. 
Line, 203 Fed. 692, 121 CCA 650; Mun- 
son SS. Line v. Elswick Steam Ship- 
ping Co., 207 Fed. 984 [aff 214 Fed. 
84,5130) CCAY 621. 44) lence) nif) a. 
voyage terminate in a port of redeliv- 
ery before the end of the stated term, 
the charterer may require the vessel 
to make another reasonable voyage, 
even though it is certain to overlap 
the stated term. Britain SS. Co. v. 
Munson SS. Line, supra; Munson SS. 
Line v. Elswick Steam Shipping Co., 
supra; Trechmann SS. Co. v. Munson 
SS. Line, supra; The Rygija, 161 Fed. 
106, 88 CCA 270 [rev 149 Fed. 896]. 
See The Negus, 298 Fed. 749 [aff 298 
Fed. 752] (the owner, under a charter 
for “about” five years, had no right 
to withdraw the vessel, even for a 
Lloyd’s classification survey, at such 
a time before the expiration of the 
five years that the underlap exceeded 
what the probable overlap would have 
been had the vessel performed the 
contemplated voyage); The Helios, 
115° Fed. 705, 53-CCA. 598 [mod 108 
Fed. 279] (holding, under a time char- 
ter of a vessel for purposes of 
salvage, containing the word ‘‘about’’ 
qualifying its term, that the charter 
was not for such time as might be re- 
quired to complete the enterprise, but 
was for the named time plus such 
overlap as was customarily comprised 
in the term “‘about,”’ amounting in this 
case to ten days). (5) If, however, 
the time remaining before the end of 
the stated term is so short as to ren- 
der another voyage unreasonable, then 
the vessel may be surrendered by the 
charterer (Britain SS. Co. v. Munson 
Sst Dine, 3h (26))'532.0 \imod 25, FF. 
(2d) 868, op. conformed to 34 F. (2d) 
980, and certiorari den 280 U. S. 574 


mem, 50 SCt 29 mem, 74 lL. ed. 625 
mem]; Dampskibs Aktieselskabet 
Thor v. Tropical Fruit Co., 281 Fed. 
740; Munson SS. Line v. Elswick 


Steam Shipping Co., 207 Fed. 984 [aff 
214 Fed. 84, 130 CCA 612]; Trechmann 
SS. Co. v. Munson SS. Line, 203 Fed. 
692; 121 CCA 650; The Rygja, 161 Fed. 
106, 88 CCA 270 [rev 149 Fed. 896]) 
(6) or withdrawn by the owner (Brit- 
ain SS. Co. v. Munson SS. Line, supra; 
Dampskibs Aktieselskabet Thor vy. 
Tropical Fruit Co., supra; Munson SS. 
Line v. Elswick Steam Shipping Co., 
supra; Trechmann SS. Co. v. Munson 
SS. Line, supra; The Rygja, supra. 
But see Tweedie Trading Co. v. Sang- 
stad, 180 Fed. 691, 103 CCA 657 [dic- 
tum to the effect that, as used in the 
particular charter party under consid- 
eration, the election as to whether 
there should be an overlap or an un- 
derlap was wholly a privilege of the 
charterers, and that the owner could 
not withdraw it prior to the expira- 
tion of the charter term]), thus creat- 
ing an underlap. (7) The owner can- 
not, however, ordinarily require the 
charterer to retain the vessel so as to 
create any overlap, even one occa- 
sioned by a reasonable voyage, and the 
charterer is at perfect liberty to pay 
the hire until the end of the term 
agreed on and to refuse to undertake 
any voyages calculated to create any 
overlap whatsoever (Britain SS. Co. 
v. Munson SS. Line, 31 F. (2d) 530 
[mod 25 F. (2d) 868, op. conformed to 
34 F. (2d) 980, and certiorari den 280 
U. S. 574 mem, 50 SCt 29 mem, 74 L. 
ed. 625 mem]; Trechmann SS. Co. v. 
Munson SS. Line, supra), (8) al- 
though, if the voyage is reasonable, it 
is compulsory to the extent that the 
charter hire must be paid until the 


expiration of the term fixed (Munson 
SS. Line v. Elswick Steam Shipping 
Co., 207 Fed. 984 [aff 214 Fed. 84, 130 
CCA 612]; Trechmann SS. Co. v. Mun- 
son SS. Line, supra). (9) If the 
charter is for the hire of the vessel 
“for about two to about three” 
months, the charterer cannot, at any 
rate, surrender the vessel before the 
expiration of the shorter period named 
if such surrender would create an 
underlap greater than the probable 
overlap above such shorter period 
which would result from the retention 
and use of the vessel for an additional 
reasonable voyage. Britain SS. Co. v. 
Munson SS. Line, supra. (10) On 
the other hand, the charterer cannot, 


under such a _ provision, hold the 
chartered ship for the purpose of 
making any unreasonable voyage 
overlapping the charter (Dampskibs 
Aktieselskabet Thor Wo Tropical 
Hruits (Cone 28 Hed 740) re Gal) menor: 
are his rights to do so more ex- 


tensive because of the provisions of 
any subcharters regarding the vessel 
which he may have made (Dampskibs 
Aktieselskabet Thor v. Tropical Fruit 
Co., supra). (12) When the parties 
define, in the charter party, the term 
of the overlap or underlap which is 
meant by the expression “about,” 
their intention will be respected, and 
the variation agreed on by them will 
be treated as that comprehended by 
force of the word ‘‘about.’’ Preben- 
sens Dampskibsselskabet A/S v. Mun- 
son SS. Line, 258 Fed. 227, 169 CCA 
295; The Tweedie Trading Co. v. 
Sangstad, 180 Fed. 691, 103 CCA 657. 
See Gans SS. Line v. Wilhelmsen, 275 
Fed. 254 [mod sub nom. The Themis, 
244 Fed. 545 (certiorari den 257 U. 
S. 655, 42 SCt 97, 66 L. ed. 419)] (ap- 
plying this rule where the overlap 
clause consisted of definitely stated 
limits only without the presence of 
the word “about” in the charter par- 
ty). (13) No voyage of any sort be- 
ginning and wholly taking place after 
the expiration of the charter term 
may be undertaken. Munson SS. Line 
v. Elswick Steam Shipping Commeae 
Fed. 984 [aff 214 Fed. °84, 130 CCA 
612]; Bucknall v; Murray,.5 Com: 
Cas. 312. See Meyer v. Sanderson, 32 
T. L. R. 428 (where a steamship was 
chartered on the terms, inter alia, that 
the hire was to be “for about six 
months,” and on June, 18, 1915, the six 
months expired, but the charterers 
sent the vessel on one more voyage 
and she did not return until June 30, 
it was held that the charterers had 
not acted reasonably in sending out 
the vessel on the day of the comple- 
tion of the six months). (14) Where 
the charter is for ‘‘about” a named 
term, with thes privilege of extension 
for ‘about’ another named term, 
which is exercised, it has been held 
that the extended term starts to run 
from the time of completion of a rea- 
sonable voyage which the vessel is 
performing at the time of the expira- 
tion of the original term rather than 
from such expiration, and that the 
charterer is justified in undertaking a 
voyage toward the end of such ex- 
tension which is reasonable in the 
light of such date as the commence- 
ment of the extended term, although 
it would be unreasonable if the char- 
ter date of termination of the first 
term constituted the commencement 
of the extension. The Rygja, 161 
Fed. 106, 88 CCA 270 [rev 149 Fed. 
896]. (15) Where the provision of 
the charter creates an obligation of 
the charterer to the owner, the latter 
may require redelivery at any inter- 
mediate port at which the vessel may 
happen to be at the time of the expira- 
tion of the charter term without 
awaiting redelivery at the port of de- 


142 [58 C.J.] 
dependent covenants giving rise to independent cross 
actions only, is a question of construction,*’ to be 
determined in the light of the expressed intention of 
the parties.*2 Where one precedes the other in time 
of performance, or is concurrent therewith, and is 
necessary or proper to enable the other to perform, 
or relates to such performance, it has been held that 
it or its performance is a condition precedent.** 
When mutual covenants go to the whole considera- 
tion on both sides, they are mutual conditions, the 
one precedent to the other;** on the other hand, 
where the covenants go only to a part of the consid- 
eration on either side, such covenants have been held 
to be independent and are not conditions preced- 
ent;#° but all technical forms of expression must 
give way to the intention of the parties in determin- 
ing whether covenants are dependent or independ- 
ent.*® 


[§ 206] 4. Condition or Warranty, or Descrip- 
tion. Whether a descriptive statement contained in 
a charter party is a mere representation, or whether 
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it is a substantive part of the charter, is a question 
of construction,” in determining which not only the 
language of the instrument but also the cireumstane- 
es under which,‘ and the purposes for which,*® the 
charter party was entered into may be considered. 
A statement is more or less important in proportion 
as the object of the charter more or less depends 
on it.5° If a statement is.such as to constitute a 
substantive part of the charter, it ought to be held a 
condition rather than a mere representation,®* un- 
less a sufficient reason appears from the contract it- 
self or from the surrounding circumstances for 
thinking that it was not so intended.®* Where, in 
the charter party, time is of the essence of the agree- 
ment, statements bearing on the matter of time are 
conditions precedent and not mere stipulations or 
representations.** Conditions precedent must be 
definite® and they are usually express.°° State- 
ments have been held to constitute mere representa- 
tions, where the circumstances were insufficient to 
cause them to amount to warranties, although made 
with reference to the capacity of the vessel,®® its reg- 


' 


livery named in the charter. Munson 
SS. Line v. Elswick Steam Shipping 
Co., supra. (16) And this is true re- 
gardless of the question whether the 
continued possession and the voyage 
from such intermediate port to such 
charter port of delivery would be a 
venture favorable to the charterer or 
one favorable to the owner. Munson 
SS. Line v. Elswick Steam Shipping 
Co.,. supra. (17) The doctrine of 
overlap and underlap is imapplicable 
to a charter for harbor use only. 
Schoonmaker-Conners Co. v. Lambert 
Transp. Co., 269 Fed. 583.. 


41. Simonetti v. Foster, 2 Fed. 415; 
Merritt, ete., Derrick, ete., Co. v. Ter- 
ry, etc., Co., 106 Misc. 247, 174 NYS 
381; Seeger v. Duthie, 8 C. B. N. S. 
45, 98 ECL 45, 141 Reprint 1081; Mc- 
Andrew v. Chapple, L. R.1C. P. 6438. 


42. Lowber vy. Bangs, 2 Wall. 728, 
17 L. ed. 768 [rev on other grounds 2 
F. Cas. No. 840, 2 Clifé. 157; Simonetti 
v. Foster, 2 Fed. 415; Weisser v. 
Maitland, 5 N. Y. Super. 318; Seeger 
v. Duthie, 8 C. B. N. S. 45, 98 ECL 45, 
141 Reprint 1081; Ollive v. Booker, 1 
Exch. 416,154 Reprint 177; McAndrew 
v. Chapple, L. R. 1 C. P. 643; Glaholm 
vy. Hays, 2 M. & G 257, 40 ECL 589, 
133 Reprint 743. 


“The construction to be put on these 
contracts depends on the terms of the 
individual contract, and what we have 
to look to is, to ascertain the intention 
of the parties; and whether a particu- 
lar stipulation is a condition precedent 
or an independent stipulation, is to 
be ascertained by what we consider 
to have been the intention of the par- 
ties expressed in the instrument.” 
Seeger v. Duthie, supra. 


43. Merritt, ete., Wrecking Co. v. 
Terry; ete., Co,, 106 Mise. 2475 74 
NYS 381. 

[a] Covenant to insure.—(i) 


Where a covenant to insure a boat 
chartered evidently was intended to be 
precedent or concurrent with incep- 
tion of the charterer’s liability to care 
for the boat, and was intended to pro- 
tect it in the assumption of liability, 
the performance of the covenant by 
the owner of the boat was a condition 
precedent to the charterer’s obliga- 
tion, and its breach by the owner, 
who failed to insure for the charterer’s 
benefit, was a defense to the owner’s 
libel against the charterer of the boat 
for damages. Merritt, etc., Wrecking 


Co. v. Terry, etc., Co:, 106 Mise, 247, 
174 NYS 381. (2) Duty to insure 
generally see infra §§ 315-320. 


44. Lowber v. Bangs, 2 Wall. 728, 
17 L. ed. 768 [rev on other grounds 2 
BY Cas) INo: 840) 2.Chttad scar 


45. Seeger v. Duthie, 8 C. B. N. S. 
45, 98 ECL 45, 141 Reprint 1081; Mc- 
Andrew v. Chapple, L. R. 1 C. P. 643. 


46. Lowber v. Bangs, 2 Wall. 728, 
17 L. ed. 768 [rev on other grounds 2 
F. Cas. No. 840, 2 Cliff. 157]; Seeger 
v. Duthie, 8 C. B. N. S. 45, 98 BCL 45, 
141 Reprint 1081; Glaholm v. Hays, 2 
Tee G. 257, 40 ECL 589, 133 Reprint 


47. Davison v. Von Lingen, 113 U. 
S. 40, 5 SCt 346, 28 L. ed. 885 [aff 4 
Fed. 346, 5 Hughes 221 (rev 1 Fed. 
178)]; Lowber v. Bangs, 2 Wall. 728, 
17 L. ed. 768 [rev on other grounds 2 
F. Cas. No. 840, 2 Cliff. 157]; Williams 
SS. Co. v. McLeod Lumber Co., 296 
Fed. 927; Rawson v. Lyon, 23 Fed. 
107; Ashburner v. Balchen, 7 N. Y. 
262; Hunter v. Fry, 2 B. & Ald. 421, 
106 Reprint 420; Behn v. Burness, 3 
tha S. 751, 113 ECL 751, 122 Reprint 


48. Lowber v. Bangs, 2 Wall. 728, 
17 L. ed. 768 [rev on other grounds 2 
By Cas...No;, 840, 2e-Cliffe tT}. Ash-= 
burner v. Balchen, 7 N. Y. 262; Behn 
v. Burness, 3 B. &S. 751,113 ECL 751; 
122 Reprint 281. And see case infra 
this note. 


[a] Knowledge of both parties of 
the inaccuracy of a recital of a char- 
ter party at the time of its execution 
has been held to indicate that the 
representation was not a warranty. 
ee v. Davis, LOM WS. 5417 25. 
ed. 


49. Watts v. Camors, 115 U. S. 353, 
6 SCt 91, 29 L. ed. 406 [aff 10 Fed. 
145]; Lowber v. Bangs, 2. Wall. 728, 
17 L. ed. 768 [rev on other grounds 2 
F. Cas. No. 840, 2 Cliff. 157]; Behn v. 
Burness, 3B. & S.. 7515, 1138- HCL 7545 
122 Reprint 281; Corkling vy. Massey, 
PORTIA RKO RS GES 


50. Behn v. Burness, 3 B. & S. 751, 
113 ECL 751, 122 Reprint 281; Cork- 
ling v. Massey, L. R. 8 C. P. 395. 


51. Davison v. Von Lingen, 113 U. 
S. 40, 5 SCt 346, 28 L. ed. 885 [aft 4 
Fed. 346, 5 Hughes 221 (rev 1 Fed. 
178)]; Lowber v. Bangs, 2 Wall. 728, 
17 L. ed. 768 [rev on other grounds 2 


F. Cas. No. 840, 2 Cliff. 157]; Amntole 
v. Gill, 7 Fed. 487, 5 Hughes 284 [aff 
5 Fed. 128]; Simonetti v. Foster, 2 
Fed. 415; Behn v. Burness, 3 B. & S. 
Tol, M13 Mel, Vol, 122 Reprink 2s: 
Corkling v. Massey, L. R. 8 C. P. 395. 


52. Behn v. Burness, 3 B. & S. 751, 
113 ECL 751, 122 Reprint 281; Forest 
Oak Steam Shipping Co. y. Richard, 5 
Com. ,Cas. 100. 


53. Lowber v. Bangs, 2 Wall. 728, 
17 L. ed. 768 [rev on other grounds 2 
F. Cas. No. 840, 2 Cliff. 157]; Weisser 
v. Maitland, 5 N. Y. Super. 318; Ollive 
v. Booker, 1 Exch. 416, 154 Reprint 
177; Crookewit v. Fletcher, 1H. & N. 
893, 156 Reprint 1463; Glaholm vy. 
Hays, 2 M. & G. 257, 40 ECL 589, 133 
Reprint 743. 


54. Fearing v. Cheeseman, 
Cas. No 4,710; 3 Clité 914 


55. Fearing v. Cheeseman, supra. 


56. Dampskibs Aktieselskabet Jan 
v. Cargo of Jute Butts, etc., 298 Fed. 
164; Rawson v. Lyon, 23 Fed. 107; 
FHunterdy., Dry, v2) Bee se PAl de 421 Seno 
Reprint 420; Japy Fréres v. Suther- 
land, 91 Li. JnKe Bs 193 


Sais 


[a] Mutual mistake in basis of 
estimate.—Where a charter party for 
carriage of a cargo of wool in bales 


from South Africa to Boston, for a 
lump sum as hire, in describing the 
vessel stated her tonnage and that she 
was “estimated about 10,000 bales ca- 
pacity,” both charterer and the broker 
for the owner acting in the belief that 
the South African bales averaged six- 
teen cubic feet, whereas they averaged 
twenty-three cubic feet and the vessel 
was able to take but six thousand 
three hundred and sixty bales, al- 
though she could have stowed about 
ten thousand bales of sixteen cubic 
feet, the estimate of capacity in bales 
was not a warranty, but was made un- 
der a mutual mistake, and, since the 
actual capacity of the vessel was as 
understood, the charterers were liable 
for the full charter hire. Stray v. 
Trottier, etc., Co., 280 Fed: 249. 


[b] Disclaimer of warranty.— 
Where a steamship was described in a 
charter party as being “supposed to 
carry about 600 tons but no guarantee 
given deadweight on Board of Trade 
summer freeboard inclusive of bunk- 
ers,’ and where the charterers on the 
same day subchartered the vessel de- 
scribing her in the subcharter as 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 206-207] 


ister measurements,5? or location.5® Representa- 
tions as to measurement, capacity, or tonnage are 
taken as merely descriptive, when the contract taken 
as a whole shows that the real consideration was the 
actual carrying capacity of the vessel.®° 
sence of bad faith or grossly misleading statements, 
if the identification is fair, a wide margin may be 
If, however, there is an 
actual warranty of the carrying capacity of the ves- 
sel, the owner is liable for any deficiency in this re- 
The operative words in a charter party 
will prevail over the descriptive recitals. °? 


allowed in description.®® 


spect.®1 


[§ 207] 5. Exceptions Clauses. 


“carrying about 600 tons deadweight 
on Board of Trade summer freebroad 
inclusive of bunkers without guaran- 
tee,” but where at all material times 
the ship had some one hundred to one 
hundred and fifty tons of hard cement 
fixed and irremoveable in her holds, 
which reduced her deadweight capac- 
ity to about four hundred and ninety- 
Seven tons, it was held that, on giving 
the whole reach and burthen of the 
Ship as they existed at the date of the 
contract, the owners had performed 
their contract that the whole reach 
and lawful burthen of the ship should 
be at charterers’ disposal, and that 
the words “no guarantee given” re- 
lieved the owners of liability in re- 
spect of the deadweight capacity be- 
ing less than six hundred tons. Japy 
Fréres v. Sutherland, 91 L. J. K. B. 19. 


57. Watts v. Camors, 10 Fed. 145 
fail IPS TUES 93537 6eSCt, 91,629) lL, ved: 
aye Ashburner v. Balchen, 7 N. Y. 

62. 


58. Lovell v. Davis, 101 U. S. 541, 
25 L. ed. 944. 


59. Stray v. Trottier, etc., Co., 280 
Fed. 249; Watts v. Camors, 10 Fed. 
Pe beati mt Loe Up Ss2o Oss Ous@tnotev 29) Ia. 
ed. 406]; Ashburner v. Balchen, 7 N. 
Y. 262; Hunter v. Fry, 2 B. & Ald. 421, 
106 Reprint 420; Japy Fréres y. Suth- 
erland, 90) Ligd. 3G. Bo-19° 


[a] Estimate stipulated as ‘not 
binding.”—Under a charter of a ves- 
sel “estimated” to “carry 225 tons, 
more or less, but not binding,’ the 
vessel could recover the full sum of 
money mentioned in the charter party, 
although the capacity of the vessel 
was only one hundred and twenty-five 
tons, there being no guaranty of ton- 


nage. The Emily S. Malcolm, 278 
Fed. 943. 
60. Dampskibs Aktieselskabet Jan 


v. Cargo of Jute Butts, Burlap and/or 
Shellac, etc., 298 Fed. 164; Stray v. 
Trottier, etc., Co., 280 Fed. 249; Hun- 
ter v. Fry, 2 B. & Ald. 421, 106 Reprint 
420; Re Thomson, [1918] 1 K. B. 655. 
See Millar v. The Freden, [1918] 1 
K. B. 611 (where a charter party 
specified a ship’s deadweight capacity, 
and provided that freight was to be 
paid on this amount, the guarantee 
was only in respect of the ship’s lift- 
ing capacity, and, in the absence of 
special words in the charter party, it 
was not a guarantee that the ship 
has cubic capacity enabling it to carry 
that amount in freight of the particu- 
lar cargo). . 


[a] Deduction of dunnage.— 
Where a charter party provided that 
the ship was to load a full and com- 
plete cargo of unobjectionable mer- 
chandise, with a clause on the margin 
as follows:—‘“Owners guarantee to 
place 5,600 tons deadweight cargo 
capacity, and 300,000 cubic feet bale 
space as per builder’s plan at disposal 


It is a question 
of construction whether exceptions in a charter party 
are for the benefit of one party only or of both par- 
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In the ab- 


of charterers. If the deadweight 
cargo capacity or bale space placed at 
charterer’s disposal be less than the 
above then the lump sum freight is to 
be reduced pro rata,’ and with anoth- 
er provision that the vessel’s holds 
were to be sufficiently ventilated as 
customary, and that all requisite 
mats and dunnage were to be found by 
the steamer, and where the charterers 
were ready to ship five thousand tons 
deadweight of cargo of unobjection- 
able merchandise, but the deadweight 
capacity of the steamship was occu- 
pied to the extent of thirty-two tons 
of dunnage provided and used by the 
shipowners in storing the cargo 
shipped, and by reason thereof cargo 
to the extent of thirty-two tons which 
the charterers were ready to ship re- 
mained unshipped, the cargo shipped 
being of the description contemplated 
by the charter party, and the dunnage 
in question necessary to enable the 
shipowners to fulfill their obligation 
under the charter party properly to 
stow and ventilate the cargo in fact 
supplied, the guarantee was a guar- 
antee of the abstract lifting capacity 
of the ship, that the shipowners had 
satisfied their guarantee, and that, in- 
asmuch as the charterers had ten- 
dered cargo which required- dunnage 
or matting, the thirty-two tons of 
cargo capacity taken up by dunnage 
could not be taken into account for 
the purpose of a pro rata reduction 
of the lump sum freight. Thomson v. 
Brocklebank, Ltd., [1918] 1 K. B. 655. 


61. Steamship Rutherglen Co. v: 
Houlder, 196 Fed. 916 [rev on other 
grounds 203 Fed. 848, 122 CCA 166]; 
Societe Anonyma Ungherese di Arma- 
mento Matittimo Oriente v. Tyser 
Line, 8 Com. Cas. 25; Hassan v. Run- 
ciman, 10 Aspin. 31. 


[a] What may be warranty.—(1) 
When there is an actual description 
of the subject matter of the charter, 
such a statement has been held opera- 
tive as a warranty (Hassan v. Runci- 
man, 10 Aspin. 31), (2) as where the 
charterer was informed prior to execu- 
tion of the charter party that the ves- 
sel has carried a definite quantity 
of cargo of the kind proposed to be 
shipped and, relying on such state- 
ment, entered into the _ contract. 
(Hassan v. Runciman, 10 Aspin. 31), 
(3) and this was held, although the 
representation was oral, and _ the 
charter party was later reduced to 
writing, where there was nothing ap- 
pearing in the charter party inconsis- 
tent with such representation (Has- 
san v. Runciman, supra). 


62. Hooe v. Groverman, 1 Cranch 
214, 2 L. ed. 86. 


63. Cantiere Navale Triestina v. 
Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172; Aktiesel- 
skabet General Gordon v. Cape Copper 
Co., 91 L. J. K. B. 112. And see cases 
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ties.°* There is authority declaring that such excep- 
tions are intended to protect both owners and char- 
terers, unless the context clearly shows an inten- 
tion to protect the one or the other only,®+ whether 
the word “mutually” is inserted or not;°* but there 
is other authority to the effect that, in the absence of 
some indication to the contrary, the general excep- 
tion clause is properly regarded as being applicable 
to the shipowner only.®® 
construction of clauses of exception, the court must 
look at the particular clause which has to be con- 
strued,®’ and little assistance may be derived from 
other clauses which may have been construed other- 
wise,°® unless the circumstances in those other cases 
were substantially identical,®® 


In all cases involving the 


Assistance in de- 


infra notes 64-73. 


_(a] Historically, general excep- 
tions were inserted generally for the 
benefit of the shipowner. Aktiesel- 
skabet General Gordon v. Cape Copper 
(OO DE I pelig dk ash Tie, 


64 Gans SS. Line v. Wilhelmsen, 
275 Fed. 254 [mod sub nom. The 
Themis, 244 Fed. 545 (certiorari den 
ZO. UstSnpeps,: 42) ISCE 1ST U6Grmen neds 
419)]. See Mazza y. J. G. White En- 
gineering Co., 274 Fed. 990, 995 (“On 
the whole, I think it safer . . . to 
limit the rule that the exceptions fav- 
or only the owner to those cases 
where they are either annexed specifi- 
cally to the owner’s obligations [in 
Which case there is no doubt], or 
- . . Where they occur in a clause 
Which contains no provisions touch- 
ing the charterer, and where all his 
rights and duties are therefore to be 
found in entirely different clauses’). 


[a] Contrary intent shown by con- 
text.—The cost of a bill of health, re- 
quired by the laws of Cuba to be pro- 
cured by a vessel entering that coun- 
try from a foreign port from the con- 
sular representative of Cuba at the 
port of departure, is a consular 
charge; and under a charter which 
required the owner to keep the ship, 
at his own charges, manned, equip- 
ped and fitted to perform the service 
for which she was hired, and provided 
that the charter ‘shall provide and 
pay for all consular charges, 


except those pertaining to the cap- 


tain, officers, or crew,” it was the duty 
of the owner, and not of the charterer, 
not only to pay for, but also to pro- 
cure, such bill of health, which per- 
tained to the officers and crew. The 
Queen Olga, 162 Fed. 490 [aff sub 
nom. Dunlop SS. Co. v. Tweedie Trad- 
ing Co., 178 Fed. 673, 102 CCA 173]. 


65. Gans SS. Line v. Wilhelmsen, 
275 Fed. 254 [mod sub nom. The 
Themis, 244 Fed. 545 (certiorari den 
25" Us.) 655) 42) SCL Oi, 60) dame. 
419)]. See Mazza v. J. G. White En- 
gineering Co., 274 Fed. 990 (constru- 
ing exceptions in a clause of a char- 
ter party containing mutual agree- 
ments by the owner and the charterer 
as being themselves mutual, although 
not so designated). 


66. Aktieselskabet General Gordon 
v, Cape Copper Co:, 91 Li J. KB: 112. 


67. Cantiere Navale Triestina v. 
Russian Soviet Naphtha Export Agen- 
cy, [1925] 2 K. B. 172; Aktieselskabet 
General Gordon v. Cape Copper Co., 91 
Wey Eo ed o. y 


68. Cantiere Navale Triestina v. 
Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172; Aktiesel- 
skabet General Gordon v. Cape Copper 
Coro Lied. Ke By ioe 


69. Cantiere Navale Triestina v. 
Russian -Soviet Naphtha Export 
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termining the effeet of exceptions may be had by 
reference to the position of the general exception 
in the document,‘ which must be considered for this 
purpose,*! to the language of the exception itself to 
discover whether it contains words constituting or 
indicating a limitation of its operation to one of the 
parties only,’? and to the circumstance of whether 
or not the particular act or default sought to be cov- 
ered by the general exception is an act or default spe- 
cially dealt with in some other clause in the charter 


party."° 


[§ 208] 6. Effect of Written Charter Party on 
Oral Representations and Agreements. 
tions prior to a charter, which are not embodied in 
the charter, are superseded by that instrument, in 
the absence of fraud or mutual mistake;** and, in 
the absence of fraud or misrepresentation in the in- 
ception of a charter party, the owner and charterers 
must be governed by its express terms."° 
ter party determines and controls the rights and ob- 


Agency, [1925] 2 K. B. 172; Aktiesel- 
skabet General Gordon v. Cape Cop- 
PeriConw dds Ske ws Ao) 


70. Mazza v. J. G. White Engineer- 
ing Co., 274 Fed. 990; Aktieselskabet 
General Gordon v. Cape Copper Co., 
Cal, BO diet ese mssee kale}, 


71. Aktieselskabet General Gordon 
v. Cape Copper Co., supra. 


72. Aktieselskabet General Gordon 
vy. Cape Copper Co., supra. 


73. Aktieselskabet General Gordon 
v. Cape Copper Co., supra. 


{a] Illustration.—Where a special 
clause dealing with demurrage ap- 
peared in the charter party, it was 
held that this was a factor indicating 
that the general exception clauses 
were not so intended for the mutual 
benefit of the owner and charterer as 
to affect the latter’s liability in re- 
spect of demurrage. Aktieselskabet 
General Gordon vy. Cape Copper Co., 
Galibs SiR lee ley, libs : 


74. Matthias vy. Beeche, 111 Fed. 
940; Rawson v. Lyon, 23 Fed. 107; 
Bakeries Warde.) Bes CasnmiINOn aso 


The Eli Whitney, 8 F. Cas. No. 4,345, 
1 Blatchf. 360. See The Hound, 12 F. 
Cas. No. 6,731 (a diagram of the ves- 
sel exhibited to the charterer before 
execution of the charter party, but not 
formerly incorporated therein, did not 
become a part of the charter). But 
see Hassan v. Runciman, 10 Aspin. 31 
(where, during negotiations for the 
chartering of a vessel, the owners’ 
agents represented that the vessel 
had carried a certain quantity of 
cargo, and where the charterers acted 
on the representation, which in fact 
was untrue, and entered into a char- 
ter party containing no reference to 
the previous cargo, it was held that, 
the representation being untrue, the 
charterers could recover as for breach 
of a collateral verbal warranty, there 
being nothing in the charter party as 
executed inconsistent with the prior 
representations). 


[a] Reason for rule.—Such repre- 
sentations, not being inserted, are 
taken to have been waived by the 
party to whom they were made. 
Baker v. Ward, 2 F. Cas. No. 785. 


75. The Addison FE. Bullard, 258 
Fed. 180, 169 CCA 248 [aff 252 Fed. 
241]; Patagonia SS. Co. v. Gans SS. 
ine; 243 Weds - 532,  1b6 acCA 2230: 


Moore v. Sun Printing, ete., Assoc., 
101 Fed. 591, 41 CCA 506 [aff 183 U. 
S. 642, 22 SCt 240, 46 L. ed. 366]; The 


SHIPPING 


Representa- 


The char- 


South America, 27 Fed. 386. 


76. The Addison FH. Bullard, 258 
Fed. 180, 169 CCA 248 [aff 252 Fed. 


241]; The T. A. Goddard, 12 Fed. 174. 
77. Webster v. Vogel, 62 Ill. 184. 
78. Monongahela, etc., Dredging 


Co. v. Rodgers Sand Co., 296 Fed. 916 
[aff 296 Fed. 919]. 


[a] Rule applied.—Where, subse- 
quent to a written charter party, the 
parties thereto agreed orally to char- 
ter the same vessel, a dredge, at a 
different place, with a less number of 
scows, and for a less number of hours 
per day, although at the same per 
diem compensation, the agreement 
was a separate oral charter party en- 
forceable as such. Monongahela, etc., 
Dredging Co. v. Rodgers Sand Co., 296 
Fed. 916 [aff 296 Fed. 919]. 


79. Bills of lading generally see 
infra §§ 503-521. 


80. The Nat E. Sutton, 42 F. (2d) 
229; Unterweser Reederei Aktienge- 
sellschaft v. Potash Importing Corp., 
36 F. (2d) 869; Strachan Shipping Co. 
v. Eccles, 25 F. (2d) 361 [rev on other 
SLOUMAS Ce Ea GZ Oa Gbo eta hone (och) 
656, and certiorari den 278 U. S. 610 
mem, 49 SCt 13 mem; 73: L. ed: 535 
mem]; The Fort Gaines, 21 F. (2d) 
865; The G. R. Crowe, 294 Fed. 506 
[aff 287 Fed. 426 (certiorari den 264 
U. S. 586, 44 SCt 335, 68 L. ed. 862)]; 
Manchester Liners v. Virginia-Caro- 
lina Chemical Co., 194 Fed. 463 [aff 


2 OG MMCd Dot 2o. CC Agno Olin ee hven iki 
154 Wed 73383, 33 —C@A) 205. Huron: 
Barge Co. v. Turney, 71 Fed. 972; 


Ardan Steamship Co. v. Theband, 35 
Fed. 620; The Chadwicke, 29 Fed. 521; 
Hart v. Leach, 21’ Fed. 77; Wiggins 
v. Watson, 12 F. Cas. No. 6,470; Lamb 
v. Parkman, 14 7H. Cas® Not §8:020)"1 
Sprague 343 [aff 14 F. Cas. No. 8,019, 
21 L. R. 589, 1 WestLMonth 159]; 
Two Hundred and Sixty Hogsheads of 
Molasses, 24 F. Cas. No. 14,296, 1 
Hask. 24; Willett v. Phillips, 29 F. 
Cas. No. 17,683, 8 Ben. 459; Kruger v. 
Moll Try van Ship: Cov) [L907 ]heAL Cc 
272 [aff [1907] 1 K. B. 809]; Pearson 
v. Goscheéen, 17"°C.1B. Nis. 352) tL nein 
352, 144 Reprint 142; Det Dansk Rus- 
sike Dampskibsselskab v. Musgrave, 
(N. S.) 10 EastLR 27; ‘Temperley 
Steam Shipping Co. v. Smyth, [1905] 
2 K. B. 791 Loverr Runciman vy. Smyth, 
20 T. L. R. 625}; Lishman y. Christie, 
19 Q. B. D. 333; Rodocanaehi, etc., Co. 
v. Milburn, 18 Q. B. D. 67; Capper v. 
Wallace, 5°@. B.D. 163. See US Sev 


ligations of the parties.7® 
charter party has been completely executed, a sub- 
sequent written charter party between the same par- 
ties and dealing with the same subject matter does 
not necessarily incorporate all of the terms of the- 
contract available to the parties so as to render the 
terms of the oral agreement inoperative.’’ 
manner, there may be a subsequent oral charter party 
,as to the same vessel and between the same parties 
as are bound by a previous written charter party, 
and the oral charter party, when it is of that charac- 
ter, is valid and enforceable.‘* 

[§ 209] 7. Effect and Construction in Connection 
with Bill of Lading?°—a. Of Charter Party Gener- 
ally—(1) As between Owner and Charterer—(a) 
Controlling Character of Charter Terms. 
tween the charterer and the owner, the charter party, 
and not the bill of lading, is the controlling docu- 
ment,°° and this is true, although the charter party 
is not expressed in writing but was made in parol.** 


\ party.” 


[§§ 207-209 


However, where an oral 


In hike 


As be- 


Fisher Flouring Mills Co., 295 Fed. 
691 (dictum to same effect); Cobb v. 
Blanchard, 11 Allen (Mass.) 409 (bill 
of lading does not necessarily control 
or govern charter party nor did it so 
operate under the particular facts 
here involved). But see The Carlot- 
ta, 5... Cas. No. 2,413, 9 Ben. 1-Eafti's 
BA Cas pa NOs 243m 5s shee ase menos 
2,413b] (‘In the present case, the 
shippers having, notwithstanding the 
charterparty, accepted bills of lading 
for the goods and brought suit there- 
on, and the owner of the vessel hav- 
ing, notwithstanding the charterparty,, 
entered into special contracts through 
the master, by means of the bills of 
lading, in respect to the carriage and 
delivery of the goods, the bills of lad- 
ing must be regarded as contracts by 
which the rights of the parties are to 
be governed, so far as respects the 
matters provided for therein’). And 
see cases infra this note. 


“The charter is the deliberate and 
controlling document.’ The Chad- 
wicke, 29 Fed. 521, 524. 


“Any terms %.1 . .. incorporated by 
the charterer into the bill of lading, 
either accidentally or by design, which 
are in conflict with the terms of the 
charter party, could not control the 
contract as evidenced by the charter 
Two Hundred and Sixty 
Hogsheads of Molasses, 24 F. Cas. No. 
14,296, 1 Hask. 24. 


[a] “Flag clause” in bill of lading. 
—A stipulation in the printed form of 
a bill of lading that the carrier’s lia- 
bility is to be determined by the laws 
of England, even if valid, is ineffec- 
tive, where the instrument was given 
under a charter which contained no 
such clause, and the evidence shows 
that there was no such intention of 
making a different contract by the 
bills of lading from that in the char- 


ter party. The Energia, 66 Fed. 604, 
ISIOGCANE 5S: 
[b] Port of delivery Where the 


charter party gave the charterer the 
option of designating a port of deliv- 
ery, on arrival of the vessel, from 
several parts named in and about the 
port of New York, a provision in the 
bill of lading naming New York as 
the point of delivery was not opera- 
tive and could not prevent the exer- 
cise of the charterer’s option in this 
regard. The Chadwicke, 29 Fed. 521. 


81. Huron Barge Co. v. Turn 
Fed. 972. i cee a 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 209-211] 


Bills of ladings which do not refer to the charter 
party do not, as between the shipowner and the 
charterer, operate as new contracts, and their stip- 
ulations do not supersede the provisions of the char- 
ter party on the same subject.82 Where terms of the 
charter party are specifically incorporated by refer- 
ence in the bill of lading, the charter party terms 
alone are to be looked to for the contract of the 
parties.** A bill of lading referring to a charter 
party is never to be construed as intending to express 
the whole intent,S* or to control the charter party 
in consequence of mere inharmonious provisions ;*® 
where the intent of the charter is clear, a bill of 
lading given under it, and referring to it as be- 
tween the ship and the charterer, does not supersede 
the express provisions of the charter party that are 
clearly intended to apply to the situation,’® how- 
ever inartificially the bill of lading may be framed.§7 
Unless there is sufficient evidence of a waiver of the 
provisions of the charter, or of some new contract, 
mere loose and inharmonious expressions in the bill 
of lading which refer to the charter will not super- 
sede the latter, as respects matters which the charter 
was clearly designed to cover..* The bill of lading 
will never operate thus to annul or supersede the 
charter party, unless intended by the parties to have 
that effect.89 There must be something substantial 
in the bill of lading to override the charter party. 
Where, however, the bill of lading is intended as 
a modification of the charter party in certain par- 
ticulars, effect is to be given to that intention even 


82. The Iona, 80 Fed. 933, 26 CCA 
261; Ardan Steamship Co. v. Theband, 
$5 Fed. 620 [aff 37 Fed. 434]; Lamb v. 
Parkman, 214 .F.4Cas.> No: 3,020 4.1 
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tract of the charter party which re- 
mains until it is cancelled, and tak- 
ing a bill of lading does not cancel it 
in whole or in part unless it can be 
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-as between the owner and the charterer. 


[§ 210] (b) Weight To Be Accorded Bill of Lad- 
ing. In some cases it has been held that the bill of 
lading operated as a mere memorandum or receipt 
of shipments made in pursuance of the charter,” 
alike where the bill of lading specifically refers to 
the charter party,?® and where it does not.’* The 
bill of lading may operate, however, in the event of 
ambiguity in the charter party, to assist in the con- 
struction of the latter by resolving doubts with ref- 
erence thereto.®® 


[§ 211] (c) Operation Where Charterer Claims in 
Another Capacity. The principle under which the 
charter party is the controlling document as between 
owner and charterer is only to be observed, how- 
ever, in respect of transactions to which the charter 
party is, in effect, being applied by the parties;°® 
whether that is so is more a question of fact than 
of law;°* virtually, the charter party applies only 
to things done under it;°* and, while it is the gov- 
erning document as regards things done under it 
when the charter party and the bill of lading are 
both granted in the first instance to the charterer,®® 
im cases where no part of the shipment or actual 
carriage is under the charter party, the terms of 
the charter party do not apply to the transaction at 
all and the bill of lading governs the rights of the 
parties to a controversy, even though one of these 
be the person who has entered into the charter party 
as charterer;! and the same is true where the con- 


tract of carriage between shipowner 
and charterer are contained in the 
charter party and the bill of lading 
is merely given between them to en- 


Sprague 343 [aff 14 F. Cas. No. 8,019, 
21 L. R.- 589, 1 WestLMonth 159]; 
Faith v. East India Co., 4 B. & Ald. 
630, 6 ECL 630, 106 Reprint 1067; Det 
Dansk Russike Dampskibsselskab v. 
Musgrave, (N. S.) 10 EastLR 27. 


{a] Customs of port.—A charter 
provision for loading according to 
the customs of the port has been held 
to prevail over the terms of the bill 
of lading, specifically defining the 
manner of loading. The Iona, 80 Fed. 
OBioyy i) (CxCu, Magale 


83. Manchester Liners v. Virginia- 
Carolina Chemical Co., 194 Fed. 463 
[aff 204 Fed. 564, 123 CCA 90]; The 
Ethel, 8 F. Cas. No. 4,540, 5 Ben. 154; 
Temperley Steam Shipping Co. v. 
Smyth, [1905] 2 K. B. 791 [overr Run- 
GimManeva woMay vase 20: i. Ti Re 625i) 
And see infra § 214 text and note 18. 


84. The Chadwicke, 29 Fed. 521. 


85. Manchester Liners v. Virginia- 
Carolina Chemical Co., 194 Fed. 463 
[aff 204 Fed. 564, 123 CCA 90]; The 
Chadwicke, 29 Fed. 521. 


s6. The Chadwicke, supra; 
Leach, 21 Fed. 77. 


87. The Chadwicke, 29 Fed. 521. 


88. The Chadwicke, supra; Tem- 
perley Steam Shipping Co. v. Smyth, 
[1905] 2 K. B. 791 [overr Runciman v. 


Hart v. 


Smyth, 20 1. I. (R. 625]. 
89. Cobb v. Blanchard, 11 Allen 
(Mass.) 409; Temperley Steam _Ship- 


ing Co. v. Smyth, [1905] 2 K. B. 791, 
802° foverr Runciman v. Smyth, 20 
T. L. R. 625]; Rodocanachi, etc., Co. 
v. Milburn, 18 Q. B. D. 67. 


“In the former case... [of a 
charterer who takes a bill of lading] 
there is the underlying con- 


case T—=t01 


ae 0 


inferred from the inconsistency of the 
terms of the two documents that it 
was intended to do so.” Temperley 
Steam Shipping Co. v. Smyth, [overr 
Runciman v. Smyth, supra]. 


90. Det Dansk Russike Dampskibs- 
selskab v. Musgrave, (N. S.) 10 East 
LR 27. 


91. U.S. v. Fisher Flouring Mills 
Co., 295 Fed. 691. See Tweedie Trad- 
Ine Cova ven OLuale mlb o TA pps Jive 19125 
144 NYS 68 (facts held to show an in- 
tention that the bill of lading terms 
should be a contract supplementing a 
charter party, expressed in corre- 
spondence and incomplete in terms). 


[a] Demurrer to a defense that 
the parties executed a bill of lading 
intended to change the charter terms 
in some particulars has been over- 
ruled. U.S. v. Fisher Flouring Mills 
Co., 295 Med: 691. 


92; “The Mri, 154 Med. 333, $38 CCA 
205; Two Hundred and Sixty Hogs- 
heads of Molasses, 24 F. Cas. No. 14,- 
296, 1 Hask. 24; Rodocanachi, ete., 
Co. v. Milburn, 18 Q. B. D. 67. See U. 
S. v. Fisher Flouring Mills Co., 295 
Fed. 691 (dictum to same effect); The 
G. R. Crowe, 294 Fed. 506 [aff 287 Fed. 
426 (certiorari den 264 U. S, 586, 44 
SCt 335, 68 L. ed. 862)] (recognizing 
rule); Cobb v. Blanchard, 11 Allen 
(Mass.) 409 (bill of lading is a docu- 
ment often issued only as evidence of 
the quantity and kinds of goods laden 
on board); Temperley Steam Ship- 
pinecsG@omve Smyth,-[1905] 246. B91 
(recognizing rule) Leduc v. Ward, 20 
Q. B. D. 475 (dictum to same effect). 
And see cases infra notes 93, 94. 


[a] Reason for rule.—This doc- 
trine has been grounded on the fact 
that all the other terms of the con- 


able the charterer to deal with the 
goods while in the Course of transit. 
Leduc v. Ward, 20 Q. B. D. 475. 


93. The Chadwicke, 29 Fed. 521; 
Ae Ethel, 8 F. Cas. No. 4,540, 5 Ben. 


94. Ardan SS. Co. v. Theband, 35 
Fed. 620; Lamb v. Parkman, 14 F. 
Cas. No. 8,020, 1 Sprague 343 [aff 14 
EF. Cas. No. 8,019, 21 L. R. 589, 1 West 
LMonth 159]; Det Dansk Russike 
Dampskibsselskab v. Musgrave, (N. 
S.) 10 EastLR 27. 


Pet The Fri, 154 Fed. 333, 88 CCA 


Bill of lading as assisting in de- 
termination of what law governs con- 
struction see supra § 191 text and 
note 48. 


96. Hogarth Shipping Co., Ltd. v. 
Blyth, ete. Co, [LOL e2 Ke Bs pbs 
Steamship Calcutta Co., Ltd. v. Weir, 
P1i9Lo} kK B. 1593) ‘Gullischene we 
Stewart, 13) Ql 0B. Distr are tl ean 
WD LSGil: 


97. Steamship Calcutta Co., 
v. Weir, [1920] 2 Ke-By 759. 


98. Hogarth Shipping Co., Ltd. v. 
Blyth euGe, Cons LLL, kes Basset 
Steamship Calcutta Co., Ltd. v. Weir, 
LiStO} 14 Ke B. 369 “Gullischens ev 
Stewart, 13 Q. B: D. 317 [aff 11 Q@. Bt 
D. 186]. 


Ltd. 


99. Steamship Calcutta Co., Ltd. 
v. Weir, [1910] 1 K. B. 759. 
1.* Hogarth’ Shipping .\Co.. dotd. av. 


Blyth, “ete, ©o. [LOT 2) Ko Bib34 
Steamship Calcutta Co., Ltd. v. Weir, 
ELOMO Wl Ke Be 759. 


[a] Rule applied.—(1) Where a 
clause in a charter party provided: 
“The captain to sign bills at any rate 
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iroversy between the owner and the person who char- 
tered the ship is in respect of the latter’s rights and 
obligations in another capacity than that of char- 


terer.? 


[§ 212] (2) As between Owner and Third Per- 
sons'—(a) Strangers without Notice of Charter. 
The rules announced in the preceding sections, how- 
ever, are not controlling as between the owner and 
strangers to the charter party; and, where such par- 
ties are involved, the rights of the parties are to 
be determined on quite different principles.* If such 
strangers to the instrument are without notice or 
knowledge of the charter party, it is commonly held, 
where the provisions of the charter party and those 
of the bills of lading are inconsistent, that it is the 
terms of the latter which determine the rights and 
obligations as between the parties.° 
guage of the bills of lading has been held to pre- 
vail over that of the charter party, where the two 


of freight without prejudice to this 
charterparty, but not below charter- 
party rate,’ the charter party also 
containing an exceptions clause which 
did not protect the shipowners under 
the circumstances, and where a cargo 
of dates was shipped by a third party 
for delivery in London under a bill of 
jading which contained an exceptions 
clause which it was admitted pro- 
tected the shipowners from liability 
if the contract of carriage was gov- 
erned by the bill of lading, and sub- 
sequent to the shipping of the dates 
the charterers made an advance to 
the shipper and took the bill of lad- 
ing duly indorsed, thus becoming 
pledgees of the dates, and when the 
ship arrived in London presented the 
bill of lading and took delivery of the 
dates, a portion of which was found 
to be seriously damaged, and there- 
upon claimed to recover damages for 
this loss from the shipowners, they 
alleging that the dates were shipped 
under the charter party, it was held 
that the charterers had no rights in 
respect of the dates except under the 
bill of lading, and that therefore the 
shipowners were protected from lia- 
bility by the exceptions clause in the 
bill of lading. Steamship Calcutta 
Coupmtdiiv. Welrs Plo LO} PCB 7ao: 
(2) Where the charterer received 
goods and claimed as consignee of a 
shipper, under the contract of the lat- 
ter by bill of lading, with the owner, 
and without reference to any rights 
under the charter party or of his 
standing under that instrument as 
charterer, the bill of lading. provi- 
sions were held controlling. Hogarth 
Shipping Co., Ltd. v. Blyth, etc., Co., 
[1917] 2 K. B. 534. 


2. Gullischen v. Stewart, 13 Q. B. 
Dyolinpate ti. QO. BeeD..L8 bile 


3. Cross references: 
Negotiability and transfer of bills of 
lading generally see infra § 521. 

Rights and liabilities of: 
eras generally see infra § 


Sure ens generally see infra §§ 327— 


4. Temperley Steam Shipping Co. 
v. Smyth, [1905] 2 K. B. 791, 801. And 
ee seer’ infra this section and §§ 


“There is no doubt that, where the 
charterer takes the bill of lading in 
his own name, the rights and obliga- 
tions as between him and the ship- 
owner are different from those of a 
person other than the charterer who 


For later cases, developments and changes in the law see Annotations, same title and section nu 
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Thus the lan- 


has become the holder of a bill of 
lading.’’ Temperley Steam Shipping 
Co. v. Smyth, supra. 


5. See cases infra notes 6, 7. 


6. Field Line v. South Atlantic SS. 
Line, 201 Fed. 301, 119 CCA 539; Rob- 
inson’ vi Holst; 96) Ga. 19) 23 Sit 76; 
Sandeman v. Scurr, L. R. 2 Q. B. 86. 
See The Albert Dumois, 54 Fed. 529 
(to same effect); 
Realm, 19 Fed. 216 (dictum to same 
effect); Tiffin v. Webb, 5 Newfoundl. 
54 (to same effect, where the bills of 
lading were issued before the exe- 
cution of the charter party, although 
the date appeared on the face there- 
of); Peek v. Larsen, L. R. 12 Eq. 378 
(dictum to same effect). 


7. The Querini Stamphalia, 19 Fed. 
123; The St. Cloud, Brown & L. 4, 
167 Reprint 269; Shand v. Sander- 
son, 4 H. & N. 381, 157 Reprint 888. 
See Det Dansk Russike Dampskibssel- 
skab v. Musgrave, (N. 8.) 10 EHastLR 
27 (recognizing rule). 

[a] Liability for freight.—Such 
bona fide indorsee, it has been said, is 
liable for freight only according to 
the term of the bill of lading. The 
Querini Stamphalia, 19 Fed. 123. 


8. Robinson y. Holst, 96 Ga. 19, 23 
BE 76. 


9. O’Connell v. One Thousand and 
Two Bales of Sisal Iiemp, 75 Fed. 410. 
See Robinson y. Holst, 96 Ga. 19, 23 
SE 76 (dictum to same effect). But 
see The Esrom, 272 Fed. 266 [rev 261 
Fed. 624, and certiorari den 257 U. S. 
634, 42 SCt 47, 66 L. ed. 408] (a ship- 
per, accepting a bill of lading signed 
by the charterer and not by the owner 
or any representative of his, cannot 
recover damages occasioned by a de- 
lay in sailing, Where the charter par- 
ty provided that the ship should not 
sail until a full cargo was loaded, 
compliance with which provision 
caused the delay, and where the char- 
terer was aware that the vessel was 
under charter, although not aware of 
the terms of the charter). 


10. Turner v. Haji Goolam Ma- 
homed Azam, [1904] A. C. 826, 
11. Yone Suzuki vy. Central Argen- 


tine R. Co., 27 F. (2d) 795 [mod 19 F. 
(2d) 645]; One Hundred and Twelve 
Sticks of Timber, 18 F. Cas. No. 10.- 
524, 8 Ben. 214; T. W. Thomas & Co. 
Ltd, v. Portsea SS. Co. Ltd., [1912] 
A. C. 1 [aff [1911] P. 54]; Smith v. 
Sieveking, 4 E. & B. 945, 82 ECL 945, 
119 Reprint 352 [aff 5 BE. & B. 589, 85 
ECL 589, 119 Reprint 600]; Gray v. 
Carr, L. R. 6 Q. B. 522; Diederichsen 


The Peer of the‘ 


[§§ 211-213 


were inconsistent, in eases where the third persons 
without notice whose rights were involved occupied 
the position of shippers under bills of lading issued 
by the master, at the instance of the charterer, when 
the owner retained control and possession of the ves- 
sel,° or of bona fide indorsees of the bills of lading.’ 


[§ 213] (b) Strangers Having Notice of Charter’s 
Existence—aa. In General. 
according to the weight of authority, the bills of 
lading govern whether or not notice of the charter 
party existed; and there is authority to the effect 
that the shipowner cannot, as against strangers to 
the charter party, who have shipped goods,® or have 
become subcharterers of the vessel,?° or consignees*» 
or indorsees of the bills of lading for value,*? claim 
to set up rights, nor are their duties and obligations 
to be measured, under the charter party, which rights 
or duties are inconsistent with the terms of those 
bills of lading, although notice of the existence of 


It has been said that 


[1898] 1 Q. B. 150; 
[18911 t Os Be 


v. Farquharson, 
Serraino v. Campbell, 


283; Gardner v. Trechmann, 15 Q. B. 
D. 154;, Hamilton v. Mackie, 5 T. L. 
R. 677. See Robinson v. Holst, 96 Ga. 


19, 23 SE\76 (dictum to same effect). 


12. Russell v. Nieman, 17 C. B. N. 
S. 163, 112 ECL 163, 144 Reprint 66; 
The Modena, 27 T. L. R. 529; Chap- 
pell “vi ‘Comfort, = 10''C) "BS NY Sw S02; 
100 ECL 802, 142 Reprint 669; Fry v. 
Chartered Mercantile Bank, L. R. 1 C. 
P. 689; Diederichsen v. Farquaharson, 
[1898] 1 Q. B. 150; Manchester Trust 
v. Furness, [1895] 2 Q. B. 539; Ser- 
raino v. Campbell, [1891] 1 Q. B. 283; 
Hamilton v. Mackie, 5 T. L. R. 677. 
See Four Hundred and Six Hogsheads 
of Molasses, 9 F. Cas. No. 4,988, 4 
Blatchf. 319 (reaching the same re- 
sult where the adverse party was the 
pledgee of the bill of lading); Robin- 
son v. Holst, 96 Ga. 19, 23 SE 76 (dic- 
tum to same effect); Det Dansk Rus- 
sike Dampskibsselskab v. Musgrave, 
(N. 8S.) 10 EastLR 27 (recognizing 
rule); Hogarth Shipping Co., Ltd. v. 
Blyth) ,etce Co. a MLO c lea) nin seb: 
(so holding where the charterer was 
the indorsee); Leduc v. Ward, 20 Q. B. 
D. 475, 479 (where it was said by way 
of dictum that, ‘‘where the bill of lad- 
ing is indorsed over, as between the 
shipowner and the indorsee the bill 
of lading must be considered to con- 
tain the contract, because the former 
had given it for the purpose of en- 
abling the charterer to pass it on as 
the contract of carriage in respect of 
the goods’’); Rodocanachi, etc., Co. v. 
Milburn, 18 B.D. 67° (dictum)to 
same effect). But see The Querini 
Stamphalia, 19 Fed. 123 (holding that, 
where the indorsee of a bill of lading 
was put on inquiry as to the existence 
and terms of a charter party, by am- 
biguities in the bill of lading, such 
an indorsee took with notice of the 
charter party, which was_ therefore 
the governing and controlling docu- 
ment as between himself and the 
owner). 


nt a Where there is a charter- 
party the provisions of it are binding 
only as between the ship-owner and 
the charterer, and if there is a bill of 
lading given by the master which gets 
into the hands of an assignee for val- 


jue, he is entitled to have the goods 


delivered to him upon his fulfilling 
the terms mentioned in such bill of 
lading, and he is not ordinarily in 
practice bound to refer to the char- 
terparty.” Chappel v. Comfort, 10 C. 
ee S. 802, 100 ECL 802, 142 Reprint 


mber. 


§§ 213-214] 


a charter party be given,!3 even where it is given 
by the bills of lading themselves.14 i 


[§ 214] bb. Reference to, or Incorporation of, 
Charter Terms in Bills of Lading. Considerable au- 
thority exists recognizing the controlling character 
of the bill of lading in determining the rights of the 
parties, despite specific reference to the existence 
of the charter party in the bill of lading,!® and 
even, in proper cases, despite a bill of lading pro- 
vision incorporating certain of the charter terms 
L l Where the party whose 
rights are involved is one occupying such a position 


in the bill of lading.*® 


13. See cases supra notes 8-12; in- 
fra notes 14-27. But see The Salem’s 
Cargo, 21 F. Cas. No. 12,248, 1 Sprague 
389 (strangers to the charter party, 
who had notice of the existence of 
the charter party, cannot assert, 
against the owner’s charter contract, 
their rights under bills of lading is- 
aN by the master without author- 
ity). 


[a] Reason for rule.—‘‘What is 
wanted in this case is to say that by 
reason of the reference to the charter- 
party the holder of the bill of lading 
and the person who takes it in the 
ordinary course of business are to be 
treated as having notice of all the 
contents of the charterparty.- There 
is no doctrine that goes to anything 
like that extent; and as regards the 
extension of the equitable doctrines 
of constructive notice to commercial 
transactions, the Courts have always 
set their faces resolutely against it. 
The equitable doctrines of construc- 
tive notice are common enough in 
dealing with land and estates, with 
which the Court is familiar; but there 
have been repeated protests against 
the introduction into commercial 
transactions of anything like an ex- 
tension of those doctrines, and the 
protest is founded on perfect good 
sense. In dealing with estates in land 
title is everything, and it can be 
leisurely investigated; in commer- 
cial transactions possession is every- 
thing, and there is no time to investi- 
gate title; and if we were to extend 
the doctrine of constructive notice to 
commercial transactions we should 
be doing infinite mischief and para- 
lyzing the trade of the country.” 
Manchester Trust v. Furness, [1895] 
WQS Bip doos 045. 


14. Yone Suzuki v. Central Argen- 
tine Ri’ GCo,, 27... @2a)> 795" Lmod 9 Ee. 
(2d) 645]; Four Hundred and Six 
Hogsheads of Molasses, 9 F. Cas. No. 
4,988, 4 Blatchf. 319; One Hundred 
and Twelve Sticks of Timber, 18 F. 
Cas. No. 10,524, 8 Ben. 214; T. W. 
Thomas & Co., Ltd. v. Portsea SS. Co., 
mtd eeloleeANCo diate LlLoliy Bo bad; 
Russell v. Nieman, 17 C. B. N. S. 163, 
112 ECL 168, 144 Reprint 66; The 
Modena, 27 TN. i. KR. 529; Smith: -v. 
Sieveking, 4 E. & B. 945, 82 ECL 945, 
119 Reprint 352 [aff 5 BH. & B. 589, 85 
ECL 589, 119 Reprint 600]; Hogarth 
Shipping Co., Ltd. v. Blyth, etc., Co., 
[1917] 2 K. B. 534; Chappel v. Com- 
fort, 10 C. B. N. S. 802; 100 ECL 802, 
142 Reprint 669; Fry v. Chartered 
Mercantile Bank, L. R. 1 C. P. 689; 
Gray ovine Carry la - Ri) 6 Q. B. 522% 
Diederichsen v. Farquharson, [1898] 1 
Q. B. 150; Manchester Trust v. Fur- 
ness, [1895] 2 Q. B. 539; Serraino v. 
Campbell, [1891] 1 Q, B. 283; Gard- 
ner v. Trechmann, 15 Q. B. D. 154; 
Hamilton v. Mackie, 5 T. L. R. 677. 
See Robinson v. Holst, 96 Ga. 19, 23 
SE 76; Det Dansk Russike Damp- 
skibsselskab v. Musgrave, (N. S.) 10 
BastLR 27 (both dictum to same ef- 


fect). 
Liability for demurrage as affected 
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toward the owner that notice of the charter party 


is ineffective to render the charter party controlling, 


by incorporation of terms of charter 
party in bill of lading see § 1008. 


_15. Yone Suzuki v. Central Argen- 

tine R. Co., 27 F. (2d) 795 [mod 19: F° 
(2a) 645]; Four Hundred and Six 
Hogsheads of Molasses, 9 F. Cas. No. 
4,988, 4 Blatechf. 319; One Hundred 
and Twelve Sticks of Timber, 18 F. 
Cas. No. 10,524, 8 Ben. 214: TD. w. 
Thomas & Co., Ltd. v. Portsea SS. Co., 
Ltd., [1912] A.C. 1 [aff [1911] P54]; 
Russell v. Nieman, 17 C. B. N. S. 163, 
112 HCL 163, 144 Reprint 66; The 
Modena, (2. Da la Re b2o) Smith) ay. 
Sieveking, 4 E. & B. 945, 82 ECL 945, 
119 Reprint 352 [aff 5 BH. & B. 589, 85 
ECL 589, 119 Reprint 600]; Hogarth 
Shipping Co., Ltd. v. Blyth, etc., Co., 
[1917] 2 K. B. 534; Chappel v. Com- 
fort, 10 C. B. N. S. 802, 100 ECL 802, 
142 Reprint 669; Fry v. Chartered 
Mercantile Bank, L. R. 1 C. Pe 689; 
Grayvee Carr inet 6, BO) pela a: 
Diederichsen v. Farquharson, [1898] 1 
Q. B. 150; Manchester Trust v. Fur- 
ness, [1895] 2 Q@. B. 539; Serraino v. 
Campbell, [1891] 1 Q. B. 383; Gard- 
ner v. Trechmann, 15 Q. B. D. 154; 
Hamilton v. Mackie, 5 T. L. ‘R. 677; 
Det Dansk Russike Dampskibsselskab 
v. Musgrave, (N. 8S.) 10 EastLR 27. 


[a] Clause of reference stricken 
out.—Where a clause referring to the 
charter party was stricken from the 
bill of lading by the shipper, with 
the master’s acquiescence, it was held 
that, as between shipper and owner, 
the bill of lading and not the charter 
party was the governing instrument, 
and this despite the master’s protest 
at a later time. O’Connell v. One 
Thousand and Two Bales of Sisal 
Hemp, 75 Fed. 410. 


[b] Rule applied.—Notice to a 
subcharterer of a charter party has 
not the effect of incorporating into 
the bill of lading terms inconsistent 
therewith which the captain was not 
bound by the charter party to embody 
in the bill of lading. Turner v. Haji 


Goolam Mahomed Azam, [1904] A. 
Cor 82i6. 
16. Yone Suzuki v. Central Argen- 


tine RR: Co.,27 EF: (2d)°795 [mod 19 Fk. 
(2d) 645]; T. W. Thomas & Co., Ltd. 
Vi eortsea iss. Co,,, itd lon2q) As ic. 
1 [aff [1911] P. 54]; Russell v. Nie- 
man, 17 C: B. N. S..163, 112. HCL 163, 
144 Reprint 66; The Modena, 27 T. 
L. R. 529; Hogarth Shipping Co., Ltd. 
Va ly thenete, Consol earicubs.oo4s, 
Fry v. Chartered Mercantile Bank, L. 
TRE SIO EEG) Oe ken Pane Ning (CEN GOR ayy (3) 
Q, B. 522; Diederichsen v. Farquhar- 
son, [1898] 1 @. B. 150; Manchester 
Trust v. Furness, [1895] 2 Q. B. 539; 
Serraino v. Campbell, [1891] 1 Q. B. 


883; Gardner v. Trechmann, 15 Q. B. 
D. 154; Hamilton v. Mackie, 5 T. L. 
R. 677; Det Dansk Russike Damp- 


skibsselskab v. Musgrave, (N. S.) 10 
EastLR 27. 


17. See supra § 213 text and notes 
8-13. 
18. Yone Suzuki v. Central Argen- 


as to him, as against inconsistent terms in the bill 
of lading,’ a clause of reference in the bill of lad- 
ing incorporating therein certain of the charter 
provisions affects his rights only to the extent to 
which the language of the charter party has adopted 
the charter provisions,!® and the terms of the char- 
ter party, which, on a proper construction of the 
language of the bill of lading, are not specifically 
included in the latter instrument, do not measure 
or determine his rights.19 


Whether or not particu- 


tine R. Co., 27 EF. (2d) 795 [mod 19 FE. 
(2d) 645]; T. W. Thomas & Co., Ltd. 
v. Portsea SS. Co., Litd., [1912] AWG, 
1 [aff [1911] P. 54]; Russell v. Nie- 
man, 17 (Co Bo N. Siil63, Liz on © Metco. 
144 Reprint 66; Hogarth Shipping 
Co.y Litd; sv. WBly th, ete. Co... ELonmale 2 
K. B. 534; Fry v. Chartered Mercan- 
tile Bank) L, Ry 1 @. Re 6895 + Gray. 
Carr,*L. R. 6 Q. B. 522; Diederichsen 
v. Farquharson, [1898] 1 Q. B. 1503 
Serraino v. Campbell, [1891] 1 Q. B. 
383; “Hamilton ve Mackie) bs ieee 
677. See Det Dansk Russike Damp- 
skibsselskab v. Musgrave, (N. S.) 10 
EastLR 27 (recognizing rule). 


“As a general principle, it may be 
laid down that, when bills of lading 
are in the hands of strangers to the 
charterparty, either as original ship- 
pers or as indorsees to whom the 
property has passed, they shew the 
contract under which the goods are 
being carried, and the shipowner’s 
claims, exemptions, and lien on the 
cargo, given by the charterparty are 
not preserved as against such ship- 
pers or indorsees, except so far as 
those terms of the charterparty are 
expressly incorporated into the bill 
of lading.’ Serraino v. Campbell, 
[1891] 1 Q. B. 288, 292. 


19. Yone Suzuki vy. Central Argen- 
tine BR. Co., 27¢E. (aye 795, Tmody i? 
F. (2d) 645]; T. W. Thomas & Co., 
Ltd: v:- Portsea: SS.) Co., Ltd Lio u2a 
A, Crd [afl LE9T) P5415) Russell. 
Nieman, 17, C. Ben. Sit63, une 
163, 144 Reprint 66; The Modena, 27 
T. L. R. 529; Hogarth Shipping Co., 
tds ve Blyth: ‘ete, 1Co., (LOLA 2 ike 
B. 584; Fry v. Chartered Mercantile 
Bank, lL; Ry 1 ©. P6895 Gray, v. (Carr, 
L. R.. 6 Q@. B. 522; Diederichsen | v. 
Farquharson, [18938] 1, (Qi. Bo 150; 
Manchester Trust v. Furness, [1895] 


2 Q. B. 589; Serraino v. Campbell, 
[1891] 1 Q. B. 2883; Gardner v. Trech- 
mann, 15 Q. B. D. 154; Hamilton v. 


Mackie, 5 T. L. R. 677. See Kruger 
v. Moel Tryvan Ship Co., [1907] A. 
C. 272 (recognizing rule). 


[a] RBule applied to prevent incor- 
poration in the bill of lading of: (1) 
Charter provision for “deck cargo at 
merchant’s risk.” Diederichsen v. 
Farquharson, [1898] 1 Q. B. 150. (2) 
Clause providing that carriage should 
be ‘at charterer’s risk.” The Modena, 
20 DS as Reb 20ten()) Clausemiakinis: 
the master the charterer’s agent for 


certain purposes. Manchester Trust 
Vi. Hurness,s [13959225 Ol i53 9 ne Cey 
“Conclusive evidence” clause. Ho~ 


garth Shipping Co., Ltd. v. Blyth, etc., 
Go., ELE 2K Bo b384e (5) 1 Cesser 
clause. Yone Suzuki v. Central Ar~ 
gentine R. Co., 27 F. (2d) 795 [moe 
19 F. (2d) 645]; Det Dansk Russike 
Dampskibsselskab v. Musgrave, (N. 
S.) 10 HastLR 27. (6) Negligence 
clause. Kruger v. Moel Tryvan Ship 
Co., [1907] A. C. 272. (7) Arbitra- 
tion clause. TT. W. Thomas & Co., 
Ltd. v. Portsea SS. Co., Ltd., [1912] 
A. @: 1) [afi [2911 P54); Mamilton 7. 
Mackie, 5 'T. L. R. 677. 
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lar terms of the charter party are incorporated in 
a particular case is to be decided from the context 
and the surrounding cireumstances.”° 
the bill of lading incorporating therein the “con- 
ditions” of the charter party operates, it is held, to 
which 
performed by the receiver of the goods,** including 
therein obligations on the shipowner qualifying or 
a term incorporat- 
ing the “exceptions” of the charter party ordinarily 
refers to the “excepted perils” clauses limiting the 
obligations of the owner regarding delivery;** but 
if it may be taken, in a particular instance, to have 
a broader meaning, still such a term includes only 
exceptions which are consistent with the express 
terms of the bill of lading,?* so that even then no 
inconsistent or repugnant term in the charter party 
can be incorporated in the bill of lading so as to 
control the rights of the parties.*° 
to a charter party provision which is sufficiently 
incorporated in a bill of lading, the rights of the 


include only those “conditions” 


relevant to such conditions :°" 


20. Wegner v. Smith, 15 C. B. 285, 
80 ECL 285, 139 Reprint 432; Ser- 
raino v. Campbell, [1891] 1 Q. B. 283. 


{a] Jury question.—The effective- 
ness of a bill of lading reference to 
the charter party to incorporate the 
terms of the latter instrument in the 
foriner has been held to be proper- 
ly left to the jury in case of a dis- 
pute as to what was incorporated by 
the language employed. Wegner v. 
Simithye >) Ce BI 28h sel 280, b3o 
Reprint 432. 

21.. Russell v. Nieman, 17 Cc. B. N 
S. 163; 222 HCL 163), 144 Reprint 66; 
Hogarth Shipping Co., Ltd. v. Blyth, 
eters Co., [LLOUTIS2) Ko Be b384s5 Diede- 
richsen y. Farquharson, [1898] 1 Q. B. 
150; Serraino v. Campbell, [1891] 1 Q. 
B. 283. See Temperley Steam Ship- 
jginalen OKO Ay pamela IPC | 2) ISS et 7Cies 
Det Dansk Russike Dampskibsselskab 
v. Musgrave, (N. S.) 10 HastLR 27 
(both dictum to same effect). But see 
O’Connell vy. One Thousand Tow Bales 
of Sisal Hemp, 408, 409 (‘‘The clause 
‘Freight and all other conditions as 
per charter’ will incorporate into a 
bill of lading all conditions in the 
charter applicable to and consistent 
with the character of the bill of lad- 
ing. Words of general reference to 
the charterparty bring into the bill 
of lading all those clauses ‘and con- 
ditions of the charterparty which are 
not specifically dealt with by the 
bill of lading itself, are not contradic- 
tory to or inconsistent with the terms 
of the bill of Jadime: eo iy 
opinion is that the words ‘all other 
conditions as per charterparty’ not 
only include such conditions as are 
connected with paying freight strict- 
ly so called, but all that are refer- 
rable to the subject matter of the 
receipt, the carriage and the dis- 
charge of the cargo’’). 

[a] Absence of exceptions from 
ill of lading does not broaden the 
rule. Diederichsen vy. Farquharson, 
(SOS OM B50: 

[b] “Excepted perils” clauses, it is 
held, are not incorporated by bill of 
lading provisions incorporating the 
“conditions” of the charter party. 
Russell iva Niemany Ica By NaS: 
763, 112 ECL 163, 144 Reprint 66; 
Serraino v. Campbell, [1891] 1 Q. B. 
283. But see The Sandfield, 79 Fed. 
371 (holding that the indorsees of 
bills of lading for cargoes shipped by 
the charterers, which bills of lading 
contained the statement ‘‘all other 
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A term in 


are to be 


Provisions. 


However, as | 


conditions as per ceharterparty,” took 
the goods subject to a provision in 
the ‘excepted perils’ clause except- 
ing the owner from liability for “any 
latent defect in hull and/or machin- 
ery,’ despite the presence of a nar- 
rower exception from liability in the 
bill of lading that “latent defects in 
the machinery shall not be considered 
unseaworthiness,”’ and hence owners 
were not liable for loss arising from 
a latent defect in the hull). 


22. Hogarth Shipping Co., Ltd. v. 


Blyth, ete, Co 119i ido) Ke Babs 
See Wegener v. Smith, 15 C. B. 285, 80 
ECL 285, 139 Reprint 432. (whether 


a clause in a bill of lading incorpo- 
rating therein “other conditions as 
per charterparty”’ included a demur- 
rage provision in the charterparty 
was a question of fact). 


23. Hogarth Shipping Co., Ltd. v. 
Bivith  ecee CoO: boiia lec keds ose 


[a] Intention to use term in an- 
other sense will be respected, how- 
ever, it is held, and, an intention ap- 
pearing that the term “exceptions” 
employed in a bill of lading should in- 
clude the deviation clause of a char- 
ter party, the latter is incorporated 
and regulates the rights of the par- 
ties. Centrosoyus-America v. U. S., 
ot Hy (20) sOlO ati 30M (2a) ssO2ie 


24. "NW. DPhomas & Co. titdaiv. 
Portsea SS. Cos otal 92 Anu al 
Laff [191%] P. 54]; Hogarth Shipping 


Com sUttvaye Bly.ubemetcn ConmulL odin 
PARE SS Usexe4, 
25. T. W.. Thomas & Co.,Ltd. vv. 


Portsea (Ss=.Co.. gate [olen AL Co 1 
Laff [1911] P. 54]; Hogarth Shipping 
Cos. Lidvive Blyth, mete, Cos, 11 ona 
Se. Bibi. 


26. Centrosoyus-America v. U. S., 
oe, (20) OL On fate BOM eG) 02 Te 
The Silverbrook, 18 F. (2d) 144; The 
Sandfield, 79 Fed. 371; Gronstadt v. 
Withoff, 21 Fed. 253;. Davis v. Wal- 
lace: io Be Cais. INOn Sabonm rom Olina aia as 
Oostzee Stoomvaart Maats vy. Bell, 
22 7. la. R. 643; Hast Yorkshire Ss. 
Coy Ye “Hancock, = ba Come Cast 6266: 
Wiesenien iva, ISInith eta Os Ss 2s hme) 
ECL 285, 139 Reprint 432; The North- 
umbria, [1906] P. 292; Lishman v. 
Christie to On By Dee scene Grainy. 
Carn, LAR. (6 QBs >22n) oPorteous tvs 
Nee 3.Q; By D534 ath 3) Oy sR 


“The settled law is that where bills 
of lading contain a plain reference to 


| 20; 


[§§ 214-215 


parties, although the parties are strangers to the 
charter party, are governed and controlled by the 
charter provision,?® save that one interested in the 
cargo and the carriage, for instance as a consignee 
but who is not in privity of contract with the owner 
by virtue of either instrument,.it has been held, is 
not bound even by those provisions of the charter 
party which are by sufficient reference incorporated 
into the bill of lading.?? 


[§ 215] (c) Strangers Having Notice of Charter 
It has been held, that shippers having 
notice or knowledge of the provisions of the charter 
party are bound thereby;?* thus, where such third 
persons have contracted that the shipment should be 
under a charter party of the form annexed to their 
contract, and know that the shipment was in fact 
under a charter party, although they do not definitely 
know whether the stipulated form has been em- 
ployed, they have been held bound by the terms of 
| such form if it was in fact used.?°® 


the charter party and gs. clear indica- 
tion of an intention to incorporate the 
terms of the charter party into the 
contract, such provision is just as 
binding on the parties, including the 
consignees who accept and indorse 
same, as if the bill of lading itself 
had expressed by repetition the terms 
of the charter party.’ The Silver- 
brook, 18 F. (2d) 144, 145. 


[a] Negligence clause of charter 
party, expressly mentioned by a bill 
of lading as being incorporated, was 
binding on the consignee. The North- 
umbria, [1906] P. 292. 


[b] Deviation clause which had 
been incorporated by reference into 
the charter party. Centrosoyus- 
America v. U. S., 31 F.. €2d) 610 [aff 
30 F. (2d) 302]. 


[ec] Incorporation of two incon- 
sistent instruments.—Where the bill 
of lading, whereon the rights of the 
parties were based, incorporated by 
reference certain of the terms of the 
charter party, and also incorporated 
by reference certain of the terms of 
a form bill of lading, the terms of 
which two instruments were to some 
extent inconsistent, and where the 
shippers were acquainted with the 
provisions of the charter party but, 
so far as appeared, never saw, knew, 
nor had any opportunity to learn of 
the provisions of the form bill of 
lading, of the two outside instruments 
whose terms were incorporated by 
reference, the charter party was con- 
trolling. Centrosoyus-America y. U. 
S., 30 F. (2d) 302 [aff 31 F. (2d) 610]. 


27. McKelvie v. Wallace, [1919] 2 
Ir. 250. 
28. O’Connell v. One Thousand 


and Two Bales ot Sisal Hemp, 75 Fed. 
408; The Peer of the Realm, 19 Fed. 
216; The Draupner, [1910] A. C. 450 
[rev~[1909] BP. 219]; Colvin v. New- 
berry, 1 Cl. & F. 283, 6 Reprint 923 
lait > Bing. 190; 20 °shiCh 2192.0 isa 
Reprint 73 (rev 8 B. & C. 166, 15 ECL 
108 Reprint 1006)]; Steamship 
Calcutta Co., Ltd. v. Weir, [1910] 4 
K. B. 759 (to same effect). But see 
Hogarth Shipping Co., Ltd. v. Blyth, 
etc., Co., [1917] 2 K. B. 534 (charterer 
claiming in another capacity than 
as charterer was not as to his claim 
in that different capacity bound by 
the charter terms). 


29. The Draupner, [1910 AY 5 
450 [rev [1909] BP. 218]. : a 


For later cases, developments and changes in the law see Annotations, 


same title and section number, 


§§ 216-218] 


[§ 216] (d) Third Persons Standing in Charterer’s 
Position. Where the relation of a third person to a 
charter party and the parties thereto is such that 
he stands in the position of the charterer, the terms 
of the charter party control those of the bill of lad- 
jng where there is any inconsistency between them.*° 


[§ 217] (3) Charterer’s Liability To Reimburse 
Owner. Where, the provisions of bill of lading and 
charter party being inconsistent, the former instru- 
ment is held to govern and the owner is held liable 
to some stranger to the charter party, under the 

terms of the bill of lading, there is authority per- 
mitting recovery over against the charterer for the 
liability thus incurred by reason of the charterer’s 
conduct in preparing incorrect bills of lading and 
securing their signature by the master, under a clause 
in the charter requiring the latter to sign bills of 
lading as presented without prejudice to the char- 
ter party;*? and this was held despite the fact that 
both the master and the charterer acted, with ref- 
erence to the bill of lading, in perfect good faith,®? 
and that their conduct resulted from a mutual mis- 


80. Faith v. East India Co., 4 B./ under 
& Ald. 639, 106 Reprint 1067; Gled- 
stanes v. Allen, 12 C. B. 202, .74 HCL 
202, 138 Reprint 879; Pearson v. 


the 
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charterparty, 
damaged on the voyage, and the en-|] B. 809]. : 
dorsees of the bill of lading sued the 
shipowners, alleging that the damage 
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take of fact as to the legal effect of the bill of lading 
thus presented and signed.** In like manner and 
on a like theory, the charterer is liable to the owner 
for losses occasioned by the charterer’s default in 
the presentation of bills of ‘lading operating to re- 
duce or destroy the right or amount of recovery by 
the owner against the bill of lading holders or the 
freight.°+4 

[§ 218] b. Of Particular Provisions—(1) Charter 
Clause for Master’s Signature of Bills as Presented. 
Where the charter party requires the master to sign 
shippers’ bills of lading as presented, without prej- 
udice to the charter party, he is bound to sign any 
usual bill presented, describing goods actually deliv- 
ered to the vessel,*® and a refusal to do so is a breach 
of the charter party, which entitles the shipper to 
such damages as may be shown.?® However, the mas- 
ter is not required to sign erroneous bills;*7 and thus 
he cannot be required to sign the bills unless the 
goods have been delivered.** Nor does the provi- 
sion require the master to sign them in any form the 
charterers may choose.*® He is required to sign only 


which was|Co., [1907] A. C. 272 [aff [1907] 1 K. 


[a] Insistence on clause incerpo- 
rating charter terms.—A master is 


Goschen, 17 "GB. NS. 352, 112 HCL 
352, 144 Reprint 142. See Small v. 
Moates,.9 Bing. 574, 28 ECL 711, 131 
Reprint 729 (so holding as to the 
indorsee of bills of lading from one 
who had held them as pledgee only, 
without title or the title to transfer, 
and occupying the same position in 
Substance to the goods as his pledgor, 
the charterer). 


[a] Charterer’s agents.—Pearson 
v. Goschen, 17 C. SONS ooes a lall2 
ECL 352, 144 Reprint 142. 


[b] Assignee of bill of lading.— 
Gledstanes v. Allen, 12 C. B. 202, 74 
ECL 202, 138 Reprint 879. 


31. Field Line v. South Atlantic 
Ss. Lime, 201 Med. 301, 119 CCA 539; 
Kruger v. Moel Tryvan Ship Co., 
eee Am Cr cic bate LOOt tieieks, 13: 
309]. 


[a] Reason for rule.—The char- 
terer, despite bills of lading, is bound 
by ‘his contract as expressed in the 
charter party which includes an 
agreement on his part to present for 
signature only proper bills of lad- 
ing, and if, innocently or not, he 
breaks this charter contract, he is lia- 
ble to the owner for the damages 
occasioned by the breach. Kruger v. 
Moel Tryvan Ship Co., [1907] A. C. 
Qin apart lO) eke, ASS OO Te 


{b] Third party notice.—Where, 
by a charter party the shipowners 
were not to be liable for perils of the 
sea or other accidents of navigation 
even when occasioned by the negli- 
gence, default, or error in judgment 
of the master, mariners or other sery- 
ants of the shipowners, and by an- 
other clause in the charter party the 
captain, although appointed by the 
owners, was to be under the orders 
and direction of the charterers as 
regards employment, agency, or other 
similar arrangements, bills of lading 
to be signed at any rate of freight the 
echarterers or their agents might di- 
rect without prejudice to the char- 
terer, the charterers indemnifying the 
owners from all consequences or lia- 
bilities that might arise from the 
captain doing so, and where corn was 
shipped under a bill of lading by 
which the shipowners were not ex- 
empted from the same liabilities as 


was caused by negligent loading, and 
where the shipowners served a third 
party notice on the charterers claim- 
ing indemnity from them under the 
above clause in the charterparty, it 
was held, that the shipowners were 
entitled to serve the third party no- 
tices, DhevArroyo, 6 wi i. ke 255% 


32. Kruger v. Moel Tryvan Ship 
CoMp a SOAS Ge recon fientde a el Oral | ele RsS., 
B. 809i: 


33. Kruger 
Co., supra. 


34. Hansen v. Harrold, [1894] 1 Q. 
B. 612. 


35. Lightburne v. The Tongoy, 55 
Fed. 329; The Mispah, 17 F. Cas. No. 
9,648; Kruger v. Moel Tryvan Ship 
Cory Oie AVC re Aen lati E LOO del ee 
K. B. 809]. See The Shillito, 3 Com. 
Cas. 44 (where a time charter party 
of a steamer at a monthly hire pro- 
vided that the captain should sign 
bills of lading at any rate of freight, 
without prejudice to the charter 
party, and provided further for power 
to sublet, and that a lien should be 
given on all cargees and subfreights 
for the charter ‘hire, and, where the 
vessel was sublet, and the captain 
signed bills of lading as presented, 
showing freight paid in advance and 
containing no reference to the char- 
ter party, and the time charterer 
made default in payment of the hire, 
it was held that the captain was not 
negligent in signing bills of Jading in 
such form, and was further indicated 
that he was bound so to do). 


Master’s authority and duty to sign 
bills of lading generally see infra 8 
508. 


[a] Effect of nonpayment of de- 
murrage.—A charter party, stipulat- 
ing that demurrage shall be paid day 
by day and that the master shall sign 
bills of lading, requires the master 
to sign bills, although demurrage 
may be at the time due and unpaid. 
The Mispah, 17 F. Cas. No. 9,648. 


36. Lightburne v. The Tongoy, 55 
Fed. 329; The Mispah, 17 Gas: 
No. 9,648. 


37. Lightburne v. The Tongoy, 55 
Fed. 329; The Peer of the Realm, 19 
Fed. 216; Kruger y. Moel Tryvan Ship 


v. Moel Tryvan Ship 


ordinarily justified, under a clause 
requiring him to sign bills of lading 
without prejudice to the charter par- 
ty, in refusing to sign a bill of lading 
until after the insertion of a clause 
thereon for ‘all other conditions as 
per charter party,” and it is indeed 
his duty to the owner to do so, so 
that his refusal does not-constitute 
any breach of the charter. The Peer 
of the Realm, 19 Fed. 216. But see 
Hansen v. Harrold, [1894] 1 Q. B. 
612 (declaring that such a clause does 
not justify the captain in refusing to 
sign bills unless a clause, “all other 
conditions as per charter party” is 
inserted, but its effect is such that 
when he has done so it does not af- 
fect the contract contained in the 
charter party). 


[b] Thus a charter party cannot 
be taken to authorize the giving of 
bills of lading in violation of its 
own express provisions. Wyman vy. 
The Sprott, 70 Fed. 327. 


[ec] Right of shipper to refuse 
goods.——Where a vessel was advertis- 
ed as a general ship, and a shipper 
contracted for carriage, and was of- 
fered bills of lading signed subject to 
a charter party in fact existing with 
respect to the vessel but as to which 
the Shipper had no prior notice, al- 
though the master’s conduct in refus- 
ing to Sign the bills of lading without 
such stipulation was proper, never- 
theless a shipper in that position was 
not bound to accept bills of lading 
subject to the charter party nor to 
ship his goods on the chartered ship, 
and was justified in withdrawing 
them from shipment. Peek v. Lar- 
Serew ri i. wa Ldn ouo 


38. Lightburne v. The Tongoy, 55 
Feds 329. 

50 Wyman v. The Sprott, 70 Fed. 
Q 
v . 


See McPherson v. Cox, 86 N. Y. 472 
[rev 21 Hun 493] (where the charter- 
er compelled the master to sign a bill 
of lading in an improper form, in or- 
der to permit the vessel to leave port, 
such an act was in omission of his 
duty and amounted to duress, the 
master being under no obligation to 
sign such bills and the charterer hay- 
ing no legal right to insist thereon). 


150 [58 C.J.] 
bills of lading lawfully and rightly presented under 
the charter provisions.*® The charterer, under a 
charter party containing such a clause, is under 
a duty to present for signature only proper bills of 
lading.41 Provision in. the charter party for signa- 
ture of bills of lading by the master “without prej- 
udice to this charter” has been held to have a well 
settled meaning,*? and to signify that it is a term 
of the contract between the charterers and the ship- 
owners that, notwithstanding any engagements made 
by the bill of lading, their charter agreement shall 
remain unaltered,** and to mean no more.** 


[§ 219] (2) Charter Clause for Conclusiveness of 
Bill of Lading Recitals.4° Subject to the general 
rules with reference to the controlling character of 
the charter provisions over those in the bill of lad- 
ing where there is an inconsistency between the 
two,*® a provision in a charter party that bills of 
lading are to be binding on the master and the owner 
as proof of the quantity delivered to the ship makes 
the bills conclusive evidence on that point,** in the 
absence of fraud.t8 Thus such a provision is binding 
in any dispute between the charterer and the owner, 
arising under the charter party;*® or on strangers 
thereto where the “conclusive evidence” clause of 
the charter party is incorporated by a sufficient ref- 
erence into the bill of lading;°° but where no part 
of the shipment or actual carriage is made under the 
charter party and no sufficient reference is made 
to incorporate the charter terms in the bill of lad- 
ing, the operation of recitals of quantity or weight 


40. Wyman v. The Sprott, 70 Fed. 
327; Kruger v. Moel Tryvan Ship Co., 
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543, 69 Fed. 747, 33 CCA 6438, 16 CCA 
381 (rev on other grounds 179 U.S. 
100, 21 SCt 48, 4 L. ed. 106)] (such 


[§§ 218-221 


in the bill of lading is not affected by a charter 
clause declaring such recitals to constitute conclu- 
sive evidence.°? 


[§ 220] I. Operation of Arbitration Clauses*’—1. 
Validity—a. In General. In the absence of a stat- 
ute binding the court wherein suit is brought, it has 
been held that a clause in a charter that any dis- 
pute is to be submitted to arbitration, the intended 
effect being to prevent proceedings in any court and 
substitute the decision of arbitrators, is unenforce- 
able;>3 the same is true, although there is a stat- 
ute, declaring certain arbitration clauses to be en-- 
forceable, which is not applicable to the particular 
agreement in suit.°* A breach of the agreement, 
while it is totally executory, gives rise to nominal 
damages only,®® and, as admiralty requires for the 
exercise of its jurisdiction that some substantial mat- 
ter should be involved,®* exceptions will be sustained 
to a libel claiming damages for breach of agreement 
to arbitrate and the libel will be dismissed.®°* Any 
award by arbitrators is inoperative as against a par- 
ty to a charter who has refused to take any action 
at all under an arbitration clause therein and who 
has in no way brought about, participated in, or 
consented to any reference to arbitration.°® 


[§ 221] b. Under Statutes. However, the sub- 
ject is now frequently dealt with by statute;°® and, 
where appropriate statutory provisions exist, they 
operate to render arbitration agreements enforcea- 
ble to the extent and under the circumstances con- 
templated and provided for by statute,®° but no fur- 


leum Co., 222 Fed. 1006. 


54. The Beechwood, 35 F. (2d) 41; 
The Volsinio, 32 F. (2d) 3857; The 


LL OOM PAS Cr? Slate (L90T) Marke. 
809]. 


[a] Duty not altered by bill of 
lading provisions.—Where a charter 
party contains a provision, ‘Captain 
to sign bills of lading as presented 
to him without prejudice to this char- 
ter party,’ its language cannot be 
controlled by the terms of the bill 
of lading. Manchester Liners v. Vir- 
ginia-Carolina Chemical Co., 194 Fed. 
463 [aff 204 Fed. 564, 123 CCA 90]. 


41. Field Line vy. South Atlantic 
SS. Line, 201 Fed. 301, 119 CCA 539; 
Kruger v. Moel Tryvan Ship Co., 
ha SOAS C! Biz, Pate (DLO OT Tek os: 
809]. 


42. Turner v. Haji Goolam Ma- 
homed Azam, [1904] A. C. 826; Han- 
sen v. Harrold, [1894] 1 Q. B. 612. 


43. Field Line v. South Atlantic 
SS. Line, 201 Fed. 301, 119 CCA 539; 
Burrill v. Crossman, 65 Fed. i104 
[rev on other grounds 91 Fed. 543, 
69 Fed. 747, 33 CCA 6438, 16 CCA 381 
(rev on other grounds 179 U. S. 100, 
21 SCt 48, 45 L. ed. 106)]; Kruger v. 
Moel Tryvan Ship Co., [1907] A. C. 
Cie atLa oO» tk Bo 809) + iPurner 
v. Haji Goolam Mahomed Azam, 
[1904] A. C. 826; Shand v. Sander- 
son, 4 H. & N. 381, 157 Reprint 888; 
Hansen v. Harrold, [1894] 1 Q. B. 
612. See McPherson v. Cox, 86 N. Y. 
472 [rev 21 Hun 493] (to same effect, 
where the point involved was with 
reference to the amount of freight 
payable). 


44. Turner v. Haji Goolam Ma- 
homed Azam, [1904] A. C. 826. See 
Field Line v. South Atlantic SS. Line, 
201 Fed. 301, 119 CCA 539 (to same 
effect); Burrill v. Crossman, 65 Fed. 
104 [rev on other grounds 91 Fed. 


a provision does not mean that the 
bill of lading itself, or the consignee 
under it, Should be subject to all the 
obligations of the charter). 


45. Effect of bill of lading recitals 
as to quantity and weight generally 
see infra § 210. 


46. See supra §§ 209, 215. 
47. Lightburne v. The Tongoy, 55 
Fed. 329; Oostzee Stoomvaart Maats 


v. Bell, 22 T. LE. Re 643; 
Christie, 19 Q. B. D. 333. 


48. Lishman y. Christie, supra. 


49. Lightburne v. The Tongoy, 55 
Fed. 329. 


50. Oostzee Stoomvaart Maats v. 
Bell, 22 °T. I. Ri -6438-> Dishman vy. 
Christie, 19 Q. B. D. 338. 


51. Hogarth Shipping Co., Ltd. v. 
Blyth; sete. Conn fini? Ie By 53h 


52. Arbitration in general see Ar- 
bitration and Award 5 C. J. pl. 


Validity of agreement to submit to 
pr peebon generally see Contracts § 


53. The Fredensbro, 18 F. (2d) 983 
(to same effect); Atlantic Fruit Co. 
v. Red Cross Line, 5 F. (2d) 218 [aft 
276 Fed. 319]; U. S. Asphalt Refining 
Co. v. Trinidad Lake Petroleum Co., 
222 Fed. 1006; Munson vy. Straits of 
Dover SS. Co., 99’ Fed. 787 [aff 102 
Fed. 926, 43 CCA 57]. See Danielson 
vy. ontre: Rios Re’ Co,ne2h cay 226 
(to same effect); The Silverbrook, 18 
EF. (2d) 144 (recognizing the rule as 
thus existing before there was any 
legislation on the subject). 


[a] Rule criticized.—U. S. Asphalt 
Refining Co. vy. Trinidad Lake Petro- 


Lishman vy. 


Silverbrook, 18 F. (2d) 144. 


55. Munson y. Straits of Dover SS. 
Co., 99 Fed. 787 [aff 102 Fed. 926, 43 
CCAM TI. 


56. Requirement of substantial 
subject matter see Admiralty § 18 
text and note 59. 


57. Munson v. Straits of Dover SS. 
Co., 99 Fed. 787 [aff 102 Fed. 926, 43 
CCA 57]. 


_58 Ross y. Compagnie Commer- 
ciale de Transportation de WVapeur, 
45 Fed. 207. 


59. See statutory provisions. 


60. Red Cross Line v. Atlantic 
Fruit Co., 264 U. S. 109, 44 SCt 274, 
68. ed. 582 [rev 233° N.“Y¥. 373, 135 
NE 821]; The Silverbrook, 18 F. (2a) 
144; Atlantic Shipping, ete. Co. v. 
Dreyfus, [1922] 2 A. C, 250; Weir v. 
Pirie, 3 Com. Cas. 263; Temperley 
Steam Shipping Co. v. Smyth, [1905] 


2 K. B. 791; Manchester Ship Canal 
Co., Ltd. v. Pearson, etec., Ltd., [1900] 
2 Q. B. 606. See U. S. Asphalt Refin- 


ing Co. vy. Trinidad Lake Petroleum 
Co., 222 Fed. 1006 [dictum recognizing 
the enforceability, in England, of ar- 
bitration clauses, by virtue of Eng- 
lish Arbitration Act of 1889 (52 & 53 


Vict.) e 49]. And see cases infra this 
note. 
[a] Effect of cesser clause.—The 


existence of a cesser clause which 
has operated to discharge the char- 
terer from personal liability does not 
necessarily prevent the operation of 
an arbitration clayse in the same 
charter party, and, a lien subsisting 
for what is due under the charter, the 
fact of the cessation of the char- 
terer’s liability does not render the 


For later cases, developments and changes in the law see Annotations, same title and section number 


‘ 


§§ 221-223] 


ther.*t Under the general rule that a provision in 
the charter party for its construction according to 
the law of a particular place relates only to con- 
struction and not to remedies,*®? a clause in the char- 
ter party, providing that it shall be construed accord- 
ing to the law of a jurisdiction wherein arbitration 
agreements are by statute enforceable, does not bind 
the courts of another jurisdiction to recognize the 
enforceability of such agreements;** and, regard- 
less of such a provision, an arbitration agreement will 
not be enforced unless it is one enforceable by the 
law of the forum.** Likewise, where an arbitration 
clause appears in the charter party, providing for 
arbitration outside the jurisdiction, resort to arbi- 
tration is not a condition precedent to the existence 
of jurisdiction in a court wherein suit on the charter 
party is brought,°® even though there are controlling 
statutes rendering arbitration clauses of the descrip- 
tion therein set out enforceable;** even under such 
circumstances, a charter agreement for arbitration 
elsewhere does not oust the court of its jurisdiction, ®* 
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but, at the most, provides grounds for a stay pend- 
ing the perfection of what cannot be accomplished 
within the jurisdiction of the court.*8 


[§ 222] 2. Disputes Arbitrable. An arbitration 
clause providing for the submission of any disputes 
arising under the charter does not in any event re- 
quire the submission to arbitration of claims aris- 
ing from an utter repudiation of the charter,®® but 
is limited to such disputes as might arise while the 
parties are trying to go on with the execution of 
the contract.7° 


[§ 223] 3. Manner of Enforcement. An arbitra- 
tion clause in a charter party can be enforced only 
in the manner contemplated by the terms of the 
contract ;71 thus only the persons to whom the char- 
ter party gives the right of arbitration can put in 
motion the provisions of the charter by which that 
right is conferred and defined,*? the actual relations 
of the party to the hire of the vessel being insuffi- 
cient to alter this rule;’* and a stipulation in the 


arbitration clause nugatory for the 
purpose of the determination of the 
amount of the lien. Temperley Steam 
Shipping COnV.eomy thy sl l90bic2) KB: 


[b] Refusal to name arbitrator.— 
Where a charter party provides for 
arbitration of disputes by three ar- 
bitrators, one chosen by each party 
and the third by the two appointees, 
and where one of the parties refuses 
to appoint an arbitrator, although 
the court has no power to order the 
appointment of an arbitrator under 
the provisions of Arbitration Act of 
18895 (52 & 53 Vict. .c,. 49), yet it has, 
under § 4 of that act, the power to 
stay proceedings until after the ap- 
pointment by the recalcitrant party, 
the adverse party having complied 
with the provisions of the statute. 
Manchester Ship Canal Co., Ltd. v. 
Pearson, etc., Ltd., [1900] 2 Q. B. 606. 


[c] State statutes rendering ar- 
bitration agreements in charter par- 
ties enforceable (1) are not binding 
on courts of admiralty operating in 
the same territory (Atlantic Fruit Co. 
v. Red Cross Line, 276 Fed. 319); (2) 
but such agreements, although ex- 
ecutory, may, under provisions of Ju- 
dicial Code § 24 par 3, be by statute 
specifically enforceable in state courts 
having jurisdiction over causes of 
action on charter parties, at least 
where no federal statutes with ref- 
erence to arbitration exist (Red Cross 
Line v. Atlantic Fruit Co., 264 U. S. 
109, 44 SCt 274, 68 L. ed. 582 [rev 
OSM IN MN | Voto melooe UN By io 2k |) Ga) 
and such statutes, and their opera- 
tion, are not unconstitutional under 
the federal constitution merely by 
reason of such an alteration in the 
yemedies available in the state tribu- 
nals (Red Cross Line yv. Atlantic 
Fruit Co., 264 U. S. 109, 44 SCt 274, 68 
L. ed. 582 [rev 233 N. Y. 373, 135 NE 
821]). 

[d] United States Arbitration Act 
of 1925 (Comp. St. §§ 1251%[1]- 
125144[15]) was designed to abolish 
the old rule of jurisprudence by 
which the federal courts refused to 
enforce arbitration agreements, and, 
in so far as it provides for the en- 
forceability of such agreements, it is 
effectual for that purpose. The Sil- 
verbrook, 18 F. (2d) 144. 


[e] “Meaning and intentions.” — 
A charter provision that any differ- 
ences arising between the owners and 
the charterers as to “the meaning and 
intentions of the charter’ should be 
referred to arbitration includes the 


application of it to the facts that have 
arisen and the determination of what 
facts have arisen, and is not to be so 
narrowly construed that questions 
with reference to the construction of 
it merely as a piece of paper are the 
subjects of construction. Richards vy. 
Payne, 13 Aspin. 446. 


61. The Beechwood, 35 F. (2d) 
41; The Volsinio, 32 F. (2d) 357; The 
Silverbrook, 18 F. (2d) 144; In re 


Lees & Sons, Ltd., 36 Lil. L. Rep. 


[a] “Maritime transaction” not 
“commerce” within United States Ar- 
bitration Act.—(1) Where the voy- 
age made under the terms of a char- 
ter party containing an arbitration 
clause is between two foreign nations, 
without any part of it being to or 
from the United States, or its pos- 
sessions, the Arbitration Act (USCA 
tit 9 §§ 1, 8) does not apply to the 
transaction (The Volsinio, 32 F. (2d) 
357), (2) and the arbitration agree- 
ment is not enforceable by virtue of 
such act (The Volsinio, supra), (3) 
the drawing of the charter party for 
shipments between foreign nations in 
the United States not amounting to 
engaging in commerce within the 
terms of that act defining the condi- 
tions on which arbitration clauses are 
enforceable (The Volsinio, supra), 
(4) even though a commission be paid 
here on the freight to be carried (The 
Volsinio, supra). 


[b] hus the United States Arbi- 
tration Act of 1925 (Comp. St. §§ 
12514 [1]-1251% [15]) contemplates 
only such arbitration agreements as 
will or can be carried out in the Unit- 
ed States, within the jurisdictions and 
under the control and orders of the 
United States courts, and an agree- 
ment for arbitration in London is not 
enforceable by Virtue of its provi- 
Danielsen v. Entre Rios R. Co., 


sions. 
22 F. (2d) 326 (to same effect); The 
Silverbrook, 18 F. (2d) 144. But see 


The Volsinio, 32 F. (2d) 357 (dictum 
expressly announcing disagreement 
with this application of the rule). 


62. See supra § 191, note 39. 
68. The Silverbrook, 18 F. (2d). 
144; The Eros, 251 Fed. 45, 163 CCA 


295 [aff 245 Fed. 814, 241 Fed. 186]. 
See U. S. Asphalt Refining Co. v. Trin- 
idad Lake Petroleum Co., 222 Fed. 
1006 (to same effect, where the con- 
tract provided for arbitration of dis- 
putes arising under the contract in 
a named place where by statute ar- 
bitration agreements were enforcea- 


ble). 
64. The Silverbrook, 18 F. (2d) 
144; The Eros, 251 Fed. 45, 163 CCA 


295 [aff 245 Fed. 814, 241 Fed. 186]; 
U. S. Asphalt Refining Co. v. Trinidad 
Lake Petroleum Co., 222 Fed. 1006. 


Law of forum as governing reme- 
gies generally see Conflict of Laws § 


65. The Beechwood, 35 F. (2d) 41; 
Danielsen y. Entre Rios R. Co., 22 F. 
(29) 326; The Fredensbro, 18 F. (2d) 


66. The Beechwood, 35 F. (2d) 41; 
Danielsen v. Entre Rios R. Co., 22 F. 
oe) 326; The Fredensbro, 1s F. (2d) 


67. The Beechwood, 35 F. (2d) 41; 
Danielsen v. Entre Rios R. Co., 22 F. 
eee 326; The Fredensbro, 18 F.: (2d) 


68. Danielsen y. Entre Rios R. Co., 
22 F. (2d) 326; The Fredensbro, 18 
F. (2d) 983. See Temperley Steam, 
Shipping Co. v. Smyth, [1905] 2 K. B. 
791 (staying an action brought in 
England, after the passage of Arbi- 
tration Act of 1889 (52 & 53 Vict.) ¢ 
49, until after submission of the dis-. 
pute to arbitration in the Argentine 
Republic in accordance with the ar- 
bitration clause in the charter). But 
see The Beechwood, 35 F. (2d) 41); 
(where interrogatories designed to 
cause the court to dismiss a libel, by 
reason of a clause providing for a 
foreign arbitration, or, in the alterna- 
tive, for a stay of proceedings pend- 
ing such arbitration were overruled). 


69. The Atlanten, 252 U. S. 313, 40 
SCt 332, 64 L. ed. 586, AnnCas1918BH 
491 [aff 250 Fed. 935, 163 CCA 185 (aff 
232 Fed. 403)]; Weir v. Pirie, 3 Com. 
Cas. 271. 


70. The Atlanten, 252 U. S. 313, 40 
SCt 332, 64 L. ed. 586, AnnCas1918E 
491 [aff 250 Fed. 935, 163 CCA 185 
(aff 232 Fed. 403)]. 


[a] “Dispute.’—A mere failure or 
refusal to pay money admittedly due 
is not a dispute within the meaning of 
a charter party provision for the ar- 
bitration of disputes. Bede Steam 
Shipping Co., Ltd. v. Bunge y Born, 
Limitada, 43 T. L. R. 374. 


71. See cases infra notes 72-74. 

72. Redebiaktiebolaget Argonaut 
vy. Hani, [1918] 2 K. B. 247. 

73. Redebiaktiebolaget Argonaut. 


v. Hani, supra, 


, 
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arbitration clause of a charter party, providing for 
a contractual period of limitations on claims not 
submitted to arbitration is, it has been held, valid 
and operative to bar recovery on any claims falling 


within its terms.‘* 


[§ 224] J. Charterer as Owner Pro Hac Vice‘® 
—1. Existence of Relation—a. In General. 
some forms of a charter party the charterer becomes 
the owner of the vessel chartered for the voyage or 
service stipulated, and consequently becomes sub- 
ject to the duties and responsibilities of ownership.’® 
Whether in any particular case such result follows 


{a] Undisclosed principal whose 
agent has described himself “as char- 
terer”’ in the charter party under such 
circumstances that the description is 
a part of the charter has no right to 
appoint an arbitrator for a dispute 
when the charter party has conferred 
that right on the charterer. Rede- 
biaktiebolaget Argonaut vy. Hani, 
[1918] 2 K. B..247. 


74. Atlantic Shipping, etc., Co. v. 
Dreytus’ [1922] 2 A.C. 250 [rev 37 TL. 
Sip IR, CHIL (Gay pont 40, le 1see3b BIS) a ehtopats! 
v. Compagnie Furness, [1922] 2 K. B. 
797: Bede Steam Shipping Co., Ltd. 
v. Bunge y Born Limitada, 43 T. L. R. 
374 


~ . 


{a] Illustration.—Where plaintiffs 
chartered their ship to defendants to 
carry grain, the charter party pro- 
viding that all disputes should be re- 
ferred to arbitration and that claim- 
ant’s arbitrator must be “appointed 
within three months of final dis- 
charge, and where this provision is 
not complied with the claim shall be 
deemed to be waived and absolutely 
barred,’ and where, before comple- 
tion of discharge, defendants made 
various payments to plaintiffs on ac- 
count of freight, and on final dis- 
charge plaintiffs claimed that a large 
balance was still owing for freight, 
and defendants admitted that a small- 
er sum was still owing for freight, 
but set up a counterclaim for short 
delivery and refused to pay the sum 
admitted to be due until their coun- 
terclaim was met, and where neither 
party referred the matter. to arbi- 
tration, and more than three months 
after final discharge plaintiffs 
brought an action for the asserted 
balance of freight and defendants 
counterclaimed for Short delivery, it 
was held that, although plaintiffs 
could not recover the balance for 
freight due claimed by them, as the 
claim for it ought to have been taken 
to arbitration, yet they could recover 
the smaller sum admitted by defend- 
ants about which there had never 
been any dispute, but that the coun- 
terclaim, as it was always in dispute, 
was barred by the arbitration clause. 
Bede Steam Shipping Co., Ltd. v. 
Bunge y Born Limitada, 43 T. L. R. 
374. 

[b] Claims for unseaworthiness 
(1) are, in general, available despite 
the existence of and noncompliance 
with provisions setting up a contrac- 
tual period of limitations within 
which claims must be referred to ar- 
bitration or lost, at least where the 
arbitration clause does not specifical- 
ly and particularly mention claims for 
unseaworthiness (Atlantic Shipping, 
CLC EC Om. Oneynusy hlO27 | eeieAN oO. 
250); (2) but, after the expiration 
of the period of limitations, claims on 
this ground are available only as the 
basis for an action (Ford v. Com- 
pagnie Furness, [1922] 2 K.'B. 797), 
(3) the right to arbitration is gone 
(Ford v. Compagnie Furness, supra), 
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must depend upon the terms of the charter party‘? 
and the nature of the service rendered;** the ques- 
tion as to the character in which the charterer 1s 
‘to be treated is, in all cases, one of construction."® 


There is no difference of opinion in the cases as to 


Under 


(4) and an arbitrator appointed at a 
later time is without jurisdiction to 
determine disputes based on unsea- 
worthiness (Ford v. Compagnie Fur- 
ness, supra). (5) Seaworthiness gen- 
erally see infra §§ 245-264. 


75. “Letting on shares” as demise 
see infra § 331. 


76 U. S—U: S. v. Shea, 152.0. S: 
178, 14.SCt 519, 38 L. ed. 403; Leary 
Vo Un Sj o14 Wall 607, 20 rede a6: 
Reed v. We Sy) Lt swiss Sollee Omen ed: 
220; Clyde Commercial Steamships v. 
U. S. Shipping Co., 152 Fed. 516; The 
Del Norte, 111 Fed. 542 [aff 119 Fed. 
118, 55 CCA 220]; Richardson v. Win- 
SOD, e20)FH).i Cais eNO LIE 1915. ou @naiitiy oon 
Webb v. Peirce, 29 F. Cas. No. 17,320, 
is Curt. 104% [revi2os Wh. CasseNO Ns — 
321, 1 Sprague 192]. 


Md.—State v. Baltimore, etc., Steam 
Con 13 sas asa, 


Mo.—Adams vy. Homeyer, 45 Mo. 
545, 100 AmD 391. 
Or.—Adams y. Carey, 60 Or. 153, 


118 P 553. 


Newfoundl.—Tiffin v. Webb, 5 New- 
foundl. 54, 


Serie. see cases passim infra §§ 225- 


“A special property, carrying with 
it the entire possession and control, 
and leaving in the general owner only 
an interest in the nature of a rever- 
sion, may be created in a vessel as 
well as in any other chattel.’’ Webb 
v. Peirce, supra. 


77. U. S.—Leary vy. U. S., 14 Wall. 
607, 20 L. ed. 756; Donahoe v. Ket- 
tell, % ES Cas. No, 37980591 (Clit, 36- 
Palmer v. Gracie, 18 F. Cas. No. 10,- 
692, 4 Wash. C. C. 110 [rev on other 
grounds 8 Wheat. 605, 5 L. ed. 696]. 
See Drinkwater vy. The Spartan 7 F. 
Cas. No. 4,085, 1 Ware 145 (“A ship 
may be so let to ‘hire as to constitute 
the charterers owners under the char- 
terparty, provided such appears to 
be the intention of the parties; and 
._. . this intention may be collect- 
ed either from the necessary con- 
struction of the terms of the instru- 
ment, or from the nature of the serv- 
ice for which she is hired’), 


Md.—State v. Baltimore, ete., Steam 
Comte Vide sae 


N. Y.—Mactaggert y. Henry, 3 BE. 
D. Smith 390. y 


Or.—Adams y. Carey, 60 Or. Ise, 
ISP 553. SeeuDenitinve McCormick, 
LOS Ors 769K 210 SPT 0Se m1 Osteen mine 
rights and liabilities of a charterer 
of a vessel are fixed by the contract 
between the owner and the charterer 
which contract is usually called a 
charter party’’). 


S. C.—Ross vy. Charleston, etc., 
Transp. Co., 42 S. C. 447, 20 SH 285. 


Eng.—Trinity House v. Clark, 4 M. 
& S. 288, 105 Reprint 841. 


For later cases, developments and changes in the law see Annotations, 


the rule of law applicable when the construetion of 
the particular charter party is settled,*° all the cases 
agreeing that entire command and possession of the 
vessel, and consequent control over its navigation, 
must be surrendered to the charterer before he can 
be held as special owner for the voyage or other sery- 
ice mentioned,*! and that the retention by the gen- 


[a] Clauses expressing covenants’ 
of owner and charterer respectively 
are not controlling, but yet may be 
dominated and their true intendment 
governed by the subsequent condi- 
tions of the charter party. Grimberg 
v. Columbia Packers’ Assoc., 47 Or. 
257, 83 P 194, 114 AmSR 927, 8 Ann 
Cas 491. 


7Su DUC AL Va Valances 
S.) 607, 20 L. ed. 756; Palmer v. Gra- 
cie, 18 F.. Cas. No. 10,692, 4 Wash. 
Cc. C. 110 [rev on other grounds 8 
Wheat. 605, 5 L. ed. 696]; Adams v. 
Carey, 60 Ors 153) 13 e553. 


[a] Whether contract is for car- 
riage of freight or of passengers is’ 
immaterial in determining whether 
or not the charterer is the owner pro 
hae vice under the charter provisions. 


14 Wall. (U.. 


State v. Baltimore, etce., Steam Co., 
13 Md. 181. 
79.0 Leary v. Ul S,-14 Wale @u Sa) 


607, 20 L. ed. 756; Cornell Steamboat 
Conve Os Si) o84Ctr Clara oiiatee Grr 


U. S. 281]; Husten vy. Richards, 44 
Me. 182; Adams v. Carey, 60 Or. 153, 
118 P 553; Warner Quinlan Asphalt 


Co? vz, Rhewikane slo 24s |ei@amisanes 
236, [1924] 2 DomLR 853; Christie v. 
Lewis, 2 B. & B. 410, 6 BCL 206, 129 
Reprint 1025. See The R. Lenahan, 
Jr., 43 F. (2d) 858, 862 (“The essen- 
tial thing is to construe the agree- 
ment correctly in connection with the 
actions of the parties thereunder’’). 


[a] Maritime custom may be em- 
ployed to aid in the construction of 
charter parties, where their character 
as demise or service contract does not 
clearly appear. Swift v. Tatner, 89 
Ga. 660, 15 SE 842, 32 AmSR 101. 


80.. Leary v.U.S., 14 Wall (U.S) 
607, 20 L. ed. 756; The Beaver, 219 
Med. 1397 135, CCA 37 slate. 197 sheds 
866]; The Del Norte, 111 Fed. 542 
[aft 119 Med-avs, 55) CCA 2207. 'Chrics= 
tie v. Lewis, 2 B. & B. 410, 6 ECL 206, 
129 Reprint 1025. See Grimberg v. 
Columbia Packers’ Assoc., 47 Or. 257, 
SBP Oe, 197, 4 eA SiR 92/7) Atma 
Cas 491 (‘the distinguishing feature 
between a demise of the ship, where- 


by the legal responsibilities of own- 
ership are transferred to and as- 
sumed by the charterer, and an 
agreement for affreightment, is clear, 
and the main difficulty lies in deter- 
mining what the parties intended by 
the charter party, considering the 
language in which it is clothed’). 


81. U. S.—uU. S. v. Shea, 152 U. S. 
178, 14 SCt 519, 38 L. ed. 403; Leary 
v. U. S., 14 Wall. 607, 20 L. ed. 756; 
Reed iv. U.S.) al Walle Hoi 20nleeeds 
220; Boston, etc., R. Co. v. Malley, 
288 Fed. 864; The Charlotte, 285 Fed. 
84 [aff 299 Fed. 595 (certiorari den 
266 U. S. 604, 45 SCt 91, 69 L. ‘ed. 
463)]; The Beaver, 219 Fed. 139, 135 
CCA 37 [aff 197 Fed. 866]; The Del 
Norte, 111 Fed. 542 [aff 119 Fed. 118 
55 CCA 220]; Donahoe vy. Kettell, 7 
F. Cas. No. 3,980, 1 Cliff. 135; Cornell 
Steamboat Co. v. U. S., 58 Ct. Cl. 497 


same title and section number, 


SE 
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a 


eee 


§ 224) 


eral owner of such command, possession, and control 
is incompatible with the existence at the same time 
of such special ownership in the charterer.’2 
are, however, some differences of opinion as to the 
effect to be given certain technical terms used in 
the charter party in determining whether the instru- 
ment parts with the entire possession and control of 


[aff 267 U. S. 281]. See The Tampico, 
286 Fed. 482 (where a restriction on 
subchartering in a charter party, 
which was construed as applying on- 
ly to a demise of the vessel by the 
charterer as lessor, was held not to 
apply to a contract, since there was 
no transfer of the possession and con- 
trol of the vessel); The Capitaine 
Faure, 10 F. (2d) 950, 962 [mod 1 F. 
(2a) 406, and certiorari den sub nom. 


Société De Navigation mK Vapeur 
France Indo-Chine v. Cooper, 271 U. 
S. 684, 46 SCt 634, 70 L. ed. 1150] 
(‘Whether a charter amounts to a 
demise of the ship depends upon 
whether the owner has parted with 
the possession and control of the 
ship, during the period of the char- 
ter party, so that without reference 
to the owner he [the charterer] may 
do what he pleases with regard to the 
captain, the crew and the manage- 
ment and employment of the ship’). 


Hawaii.—Fessenden v. Cargo of the 
Charles, 1 Hawaii 161. 


Me.—Emery v. Hersey, 
16 AmD 268. 


N. Y.—Scarff v. Metcalf, 107 N. Y. 
211, 13 NE 796, 1 AmSR.807; Hagar 
ay Clarke, 78 N. Y. 45 [rev 12 Hun 

24]. 


Or.—Adams v. Carey, 60 Or. 153, 
118 P 553; Grimberg v. Columbia 
Packers’ Assoc., 47 Or. 257, 83 P 194, 
114 AmSR 927, 8 AnnCas 491. 


Eng.—Manchester Trust v. Fur- 
ness, [1895]*2 Q. B. 539; Christie v. 
Lewis, 2 B. & B. 410, 6 ECL 206, 129 
Reprint 1025. 


[a] Limitations and Creninictions 
placed on the owner’s possession, au- 
thority, and control which neverthe- 
less do not amount to a temporary 
total transfer thereof are insufficient 
to make the charterer owner pro hac 
vice. Scarff v. Metcalf, 107 N. Y. 211, 
13 NE 796, 1 AmSR 807. 


{b] Captain remaining in charge 
of navigation.—If a charter is such 
as to vest possession in, and domin- 
jon over, a vessel to the charterer, it 
is immaterial that the captain re- 
mains in active charge of the nav iga- 
tion, where control over the naviga- 
tion rests in the charterer and the 
captain acts as a mere sailing mas- 
ter, the charterer being owner pro 
hae vice despite that circumstance. 
Middlebrook v. U. S., 67 Ct. Cl. 294 
[certiorari den 280 U. S. 564, 50 SCt 
24, 74 L. ed. 618]. 


Shi ir Risag Slicer, oly ion Seanep es: 
SC lds oon lined. 403. leary avo 0). 
S., 14 Wall. (UZ SA) 607, ee L. ed. 756; 
The Beaver, 219 Fed. 139, 135 CCA 
Syl {iehae aii Fed. 866]; aie Erie, 8 F. 
Cas. No. 4,512, 3 Ware 225; Richard- 
son v. Winsor, 50 F. Cas. No. PT T95;, 
3 Cliff. 395; Erie Beach Amusements 
Vv. Spirella Conw1.05" Mises L710) 73 
NYS 626; Adams v. Carey, 60 Or. 153, 
11S) PE 553. Weir v. Union SS. Co., 
[1900] A. C. 525. 


83. Leary v. U. S., 14 Wall. (U. S.) 
607, 20 L. ed. 756; The Beaver, 219 
Fed. 13:97) 135 CCA 37 [aff 197 Fed. 
866]; The Santona, 152 Fed. 516, 518; 
Adams v. Homeyer, 45 Mo. 545, 100 
AmD 391; Belcher v. Capper, 4 M. 
& G. 502, 43 ECL 502, 134 Reprint 207. 
And see cases infra §§ 226-233. 


4 Me. 407, 


SHIPPING 


the vessel.83 


There 


“When the several cases are close- 
ly examined, it will be found that the 
apparent conflict of authorities in 
this instance, as in all other ques- 
tions arising on the construction of 
written instruments, arises more 
from the variety of terms employed 
by the parties themselves in framing 
their contracts, than from the dif- 
ference of opinion in the Judges who 
interpret them.’ Belcher v. Capper, 
supra. 


“The difficulty lies, not in the state- 
ment of the rule or the recognition of 
the consequences thereof, but in its 
application to the infinitely varying 
circumstances of contract between 
shipowners and _ charterers.” The 
Santona, supra. 


[a] Test (1) has been said to be, 
Whose servant the master is (Bram- 


ble v. Culmer, 78 Fed. 497, 24 CCA 
182; Baumwoll Manufactur v. Fur- 
ness, [1893] A.°C.'85) Warner Quin- 


lan Asphalt Co. v. The King, [1924] 
Can. S. C. 236, £1924] 2 DomLR 853; 
Manchester Trust v. Furness, [1895] 
2 Q. B. 539. See to same effect Fed- 
eral Forwarding Co. v. Lanasa, 32 F. 
(ds 4545 lath tsubs nom) “Che Et. 
Gaines, 24 F. (2d) 849]), (2) or, as 
otherwise stated, whose were the 
agents who wrought the injury out 
of which the controversy in hand 
arose (The Santona, 152 Fed. 516). 


84, UW. S:—U. SS. v.. Shea, 152° U: 
See lis.) P45 SCt oi oy ssh ba ed-1'403 > 
Leary “ve Us S514) Walice607, t204 Es: 
edith 6sy Reedive, Uees... 1 Wall. 5 
20 L. ed. 220; The R. Lenahan, Jr., 
43 F. (2d) 858 [rev on other grounds 
48 F. (2d) 110]; The Dutchess, 16 F. 
(2d) 1003; The City of New Bern, 16 
F. (2d) 506; * The Dutchess, 15 F. 
(2d) 198; Boston, etc., R. Co. v. Mal- 
ley, 288 Fed. 864; Dailey v. Carroll, 
248 Fed. 466, 160 CCA 476; The John- 
son Lighterage Co. No. 24, 240 Fed. 
435 [mod 248 Fed» 74, 160 CCA 214]; 
The Beaver, 219 Fed. 139, 135 CCA 37 
[aff 197 Fed. 866, and quot Cyc]; Gib- 
son v. Manetto Co., 194 Fed. 331, 114 
CCA29b-s Hille ve “heeds, 149. “Hed. 
878 [aff 158 Fed. 1020 mem, 85 CCA 
489 mem]; American Steel Barge Co. 
v. Cargo of Coal, 107 Fed. 964 [rev on 


other grounds 115 Fed. 670]; Bram- 
ble vauCulmer, US Bed 497) 24 CCA 
182; Wigton v. The Bombay, 38 Fed. 


512 [aff 38 Fed. 863]; The Aberfoyle, 
1 F. Cas. No. 16, Abb. Adm. 242 [aff 
1 RCas Nor leleBlatcht.3'60}); De 
voe v. The Fashion, 7 F. Cas. No. 3,- 
844: Donahoe v. Kettell, 7 HE. Cas. 
No. 3,980, 1 Cliff. 185; Drinkwater v. 
Spartan, ( E. Cas. No. 4,085; 1 Ware 
145; Eames v. Cavaroc, 8 F. Cas. No 

4,238, Newb. Adm. 528; Hull v. The 
Golden Gate, 12 F. Cas. No. 6,491 [aff 


12 F. Cas. No. 6,492, Newb. Adm. 
308]; The Phebe, 19 F. Cas. No. ia 
064, 1 Ware 265; Richardson v. Win- 


sor, 20 F. Cas. No. 11,795, 3 Cliff. 395; 
Webb v. Peirce, 29 F. Cas. No. 17,- 
320,.1 Curt) 104_[rev 295m. Cas: No. 
a BY Be 321, 1 Sprague 192]; Middlebrook 
Wo 8 Se Gr CUICIS 204 [certiorari den 
230 U.S. 564, 50 SCt 24, 74 L. ed. 
618]; Cornell ‘Steamboat Com Up S., 
Kom OteO@l 497 at w20ceU.. Soe asd 
See Marcardier v. Chesapeake Ins. 


Co., 8 Cranch 39, 3 L. ed. 481 (recog- 
nizing the rule); The New York, 93 
Fed. 495, 497 (‘The provisions as to 


manning a ship or controlling the 
crew are such that the owner in some 


If by the terms of a charter, 
essary intendment of the parties, the entire vessel 
is left to the charterer, with a transfer to him of 
its command and possession, and consequently of 
control over its navigation, he will generally be con- 
sidered as owner pro hae vice, that is, as owner for 
the voyage or service stipulated,** whether the let- 
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or neeé- 


cases is deemed to have surrendered 
and in other cases to have retained 
the possession of the ship during the 
continuance of the charter party. In 
cases of surrendered control and pos- 
session, the ownership, for the voy- 
age, is in the hirer, at least as to all 
shippers who have not knowledge of 
the charter’); Gum vy. Frost, 4 Fed. 
745 (dictum to the same effect); Win- 
ter v. Simonton, 30 F. Cas. No. 17,894, 
3 Cranch C. C. 104 (holding that an 
agreement for the hire of a vessel 
for a given term at a certain rate per 
month, the vessel being manned and 
victualed by the owners, the hirer 
paying port charges and _ pilotage, 
makes the hirer owner pro hac vice, 
at least as to the destination and 
loading of the vessel). 


jae nee an v. Frank, 67 Ala. 


Cal.—Kerry v. Pacific Mar. Co., 121 
Cal. 564, 54 P 89, 66 AmSR 65. 


Hawaii.—Commercial Pac. Cable 
on v. The Manchuria, 3 Hawaii Fed. 


La.—Fish v. Sullivan, 40 La. Ann. 
193, 3 S 730; Wilkinson y. Dalferes, 
27 La. Ann. 379. 


Me.—McLellan v. Reed, 35 Me. 172; 
Thompson y. Snow, 4 Me. 264, 16 
AmD 263. 


Md.—Fidelity, ete., Co. v. Sanford, 
etc., Co., 158 Md. 525, 149 A 275; State 
Di One etec., Steam Co., 13 Md. 


Mass.—Urann v. Fletcher, 1 Gray 
125; Pickman v. Woods, 6 Pick. 248; 
Taggard v. Loring, 16 Mass. 336, 8 
AmD 140. 


Mich.—Marquette First Nat. Bank 
v. Stewart, 26 Mich. 83. 


Mo.—Adams y. Homeyer, 45 Mo. 545, 
100 AmD 391. 


N. Y.—Hagar v. Clark, 78 N. Y. 45 
[rev on other grounds 12 Hun 524]; 
Rosenstein v. Vogemann, 102 App. 
Div. 39, 92 NYS 86 [aff 184 N. Y. $25, 
77 NE 625]; McDowell v. Homer 
Ramsdell Transp. Co., 78 Hun 228, 
28 NYS 821; Sherman y. Fream, 30 
Barb. 478: Inander vi Clark, oi) Ne ay2 
Super. 355; Mactaggert v. Henry, 3 
E. D. Smith 390; Clarkson v. Edes, 
4 Cow. 470; Hallet v. Columbian 
Ins. €Co., 8 Johnss 272: -Melintire wv: 
Bowne, 1 Johns. 229. See Macy v. 
Wheeler, 30 N. Y. 231, 18 AbbPr 73 
(dictum to the same effect); Tucker- 
man v. Brown, 17 Barb. 191 (to the 
same effect). 


Or.—Adams y. Carey, 
118 P 553; Grimberg 
Packers’ Assoc., 47 Or. 257, 83 P 194. 

Eng.—Baumwoll anu ece Vv. 
Furness, [1893] A. C. 8 
1-@; Bo2b3 Gev. FL89L] 250 
Meiklereid v. West, 

Reeve v. Davis, 1 A. & E. "312, 28 ECL 


CO ROrealos: 
v. Columbia 


159, 110 Reprint 1224; Hutton Vv. 
Bragg, 7 Taunt. 14, 2 ECL 239, 129 
Reprints Sandeman y. Scurr, L. R. 
2 Q. 


pats eae) v. Webb, 5 New- 
foundl. 54. 


“This contract must be held to be 
a contract of letting and hiring, and 
not a mere contract of service. By 
it there was a demise of the vessel; 
her possession, command, and con- 
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ting is in writing or by parol;®® and there are stat- 
utes in some jurisdictions in substance providing 
If the charter party lets only the use of 
the vessel, the owner at the time retaining the com- 
mand and possession and control over its navigation, 
the charterer is regarded as a contractor for a des- 
ignated service,*? and the duties and responsibilities 
of the owner are not changed,*® nor the charterer 


thus.*° 


SHIPPING 


clothed with the character or responsibility of own- 


trol passed from the owner to the 
hirer or charterer. The charterer be- 
came the owner for the voyage.” 
Hills v. Leeds, 149 Fed. 878, 880 [aff 
158 Fed. 1020, 85 CCA 489]. 


“A charter-party is of two kinds: 
One is where the owner agrees to 
carry a cargo which the charterer en- 
gages to provide; the second is where 
there is an entire surrender by the 
owner of the vessel to the charterer, 
who hires the vessel as one hires a 
house, takes her empty, and provides 
the officers and provisions, and, in 
short, the entire outfit. In such a 
contract the charterer is substituted 
in place of the owner, and becomes 
the owner for the voyage, or owner 
pro hac vice.” Fish v. Sullivan, 40 
ha, Ann. 193.3) S: 730; 132. 

[a] Meaning of term “owner pro 
hac vice.’—‘‘The phrase describing 
the charterers as ‘owners pro hac 
vice’ is merely a convenient expres- 
sion indicating that the charterers 
stand in the place and in lieu of the 
legal owners, and with their respon- 
sibilities, though the latter remain 
none the less the legal owners of the 


vessel.”’ Scull v. Raymond, 18 Fed. 
547, 550. 
85. The R. Lenahan, Jr. 43°. 


(2d) 858; The Beaver, 219 Fed. 139, 
135 CCA 37 [aff 197 Fed. 866, and 
quot Cyc]; The Phebe, 19 F. Cas. 
No. 11,064, 1 Ware 265; Webb v. 
Peirce, 29 EF. Cas. No. 175320, 1 Curt. 
104 [rev 29 F. Cas. No. 17,321, 1 Spra- 
gue 192]; Swanton v. Reed, 35 Me. 
176; McLellan v. Reed, 35 Me. 172; 
Thompson v. Hamilton, 12 Pick. 
(Mass.) 425, 23 AmD 619; Taggard v. 
Loring, 16 Mass. 336, 8 AmD 140, 


86. See statutory provisions; and 
The Barnstable, 181 U. S. 464, 21 SCt 
684, 45 L. ed. 954 [rev 94 Fed. 213 
(aff 84, Fed. 895)] (stating and ap- 
plying the terms of a pertinent stat- 
ute). See to same effect Thorp v. 
Hammond, 12 Wall. (U. S.) 408, 20 L. 
ed. 419, 


87. U. Si—U: S. v. Shea, 152) U.S. 
178, 14 SCt 519, 38 L. ed. 403; Shaw 
VenUees., WwW 235-23: 1h ed. S30. 
Leary v. U. S., 14 Wall. 607, 20 L. 
ed, 756) “Reed vi Us S:, 11 Wall. 591, 
20 L. ed. 220; Marcardier v. Ches- 
apeake Ins. Co., 8 Cranch 39, 3 L. ed. 
481; Federal Forwarding Co. v. Lan- 
asa, 32 F. (2d) 154 [aff sub nom. The 
Ft. Gaines, 24 F. (2d) 849]; Boston, 
etc., R. Co. v. Malley, 288 Fed. 864; 
The Beaver, 21y Fed. 139, 135 CCA 37 
[aff 197 Fed. 866, and quot Cyc]; Gib- 
son v. Manetto Co., 194 Fed. 331, 114 
CCA 291; Clyde Commercial SS. Co. 
Va Wiest) India® SSa/Co.) 1 169' Medis275, 
94 CCA 551; The Del Norte, 111 Fed. 
BAZ Patt 119) Med 1118 55) CCAN 2204) 
American Steel-Barge Co. v. Cargo of 
Coal, 107 Fed. 964 [rev on other 
grounds 115 Fed. 669]; Bramble v. 
Culmer, 78 Fed. 497, 24 CCA 182; Fer- 
guson v. The Terrier, 73 Fed. 265; 
The Aberfoyle, 1 F. Cas. No. 16, Abb. 


Adm is 242 —\fatiol Gs Cas pen oma 7.) = 
Blatchf. 360]; In re Certain Logs of 
Mahogany, 05), MiCas is NON. 2559) 2 


Sumn. 589; Donahoe y. Kettell, 7 F. 
Cas. No. 3,980, 1 Cliff. 135; Drinkwa- 


ter v. The Spartan, 7 F. Cas. No. 4,- 
085, 1 Ware 145; Eames v. Cavaroc, 
8 F. Cas. No. 4,238, Newb. Adm. 528; 
Palmer v. Gracie, 18 F. Cas. No. 10,- 
692, 4 Wash. C. C. 110 [rev on other 
grounds 8 Wheat. 605, 5 L. ed. 696]; 
Richardson v. Winsor, 20 F. Cas. No. 
11,795, 3 Cliff. 395;° The Volunteer, 
28 F. Cas. No. 16,991, 1 Sumn. 551. 


Cal.—Kerry v. Pacific Mar. Co., 121 
Cal. 564, 54 P 89, 66 AmSR 65. 


Hawaii—Commercial Pac. Cable Co. 
v. The Manchuria, 3 Hawaii Fed. 141; 
Fessenden y. Cargo of the Charles, 1 
Hawaii 161. 


Me.—Emery v. Hersey, 4 Me. 407, 
16 AmD 268. 


Md.—State v. Baltimore, etc., Steam 
Coverite gids Laie 


Mass.—Pickman v. Woods, 6 Pick. 
8. 


Mo.—Adams v. Homeyer, 45 Mo. 


545, 100 AmD 391. 


N. Y.—Auten v. Bennett, 183 N. Y. 
496, 76 NE 609, 5 AnnCas 620; Hagar 
y. Clark, 78) iNw Youss iirevm onsother 
grounds 12 Hun 524]; Lander v. 
Clark, 1 N. Y. Super. 355; Mactag- 
gert v. Henry, 3 E. D. Smith 390; 
Clarkson v. Edes, 4 Cow. 470; McIn- 
tire v. Bowne, 1 Johns. 229. 


Or.—Adams v. Carey, 60 Or. 
PUSEP ebb s. 


Eng.—Sandeman v. Scurr, L. R. 2 Q. 
B. 86. 


Newfoundl.—Tiffin v. Webb, 5 New- 
foundl. 54. 


153, 


88. Leary v. U. S., 14 Wall. (U. S.) 
607,) 20 Ske ids 756.)) Boston, etc... ke 
Co. v. Malley, 288 Fed. 864; The 


Beaver, 219 Bed. 139, 135 CCA 37 [aft 
197 Fed. 866, and Pas Cyc]; The Del 
Norte, 111 Fed. 542 [aff 119 Fed. 118, 


55 CCA 220]; Adams v. Carey, 60 Or. 
ibys ails, 12" eisai 
89. U. S.—U. S. v. Shea, 152 U.S. 


178, 14 SCt 519, 38 L. ed. 403; Shaw 
Vv. Ws Si, 93.U. S285, 28 deds 88.05 
Reed v. U. S., 11 Wall. 591, 20 L. ed. 
220; Marcardier v. Chesapeake Ins. 
Co. 8) Cranch 39,138) Lisied yas Ly © ahs 
Beaver, 219 Fed. 139, 135 CCA 37 [aff 
197 Fed. 866, and quot Cyc]; Donahoe 
v. Kettell, 7 F. Cas. No. 3,980, 1 Cliff. 
135; Eames v. Cavaroc, 8 F. Cas. No. 
4,238, Newb. Adm. 528; Richardson v. 
Winsor, 20 F. Cas. No. 11,795, 3 Cliff. 
395; The Volunteer, 28 F. Cas. No. 
16,991, 1 Sumn. 551. 


Hawaii.—Fessenden y. Cargo of the 
Charles, 1 Hawaii 161. 

Mo.—Adams v. 
545, 100 AmD 391. 


N. Y.—Auten v. Bennett, 183 N. Y. 
496, 76 NE 609, 5 AnnCas 620; Bissell 
v. Torrey, 60 N. Y. 635 [aff 65 Barb. 


Homeyer, 45 Mo. 


188]; Clarkson vy. Edes, 4 Cow. 470. 
Or.—Adams vy.’ Carey, 60 Or. 153, 
TUS bse 


Newfoundl.—Tiffin v. Webb, 5 New- 
foundl. 54. 


90. Gracie v. Palmer, 8 Wheat. 605, 
5 L. ed. 696 [rev on other grounds 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§ 224 


ership.8® In the former case, the general owner is 
not a common carrier, but a bailee to transport for 
hire,®° and the charter is a contract for the lease®? 
or demise®? of the vessel, whereby the lessee as- 
sumes the duties and liabilities in a large measure, 
at least, of the owner;°? in the latter it 1s a con- 
tract for a special service to be rendered by the 
owner of the vessel,°* more specifically, a contract 


18 F. Cas. No. 10,692, 4 Wash. C. C. 
110]; The Thomas P. Beal, 11 F. (2d) 
49; The Beaver, 219 Fed. 139, 135 CCA 
37 [aff 197 Fed. 866, and quot Cyc]; 
The Santona, 152 Fed. 516, 518; Lamb 
v. Parkman, 14 F. Cas. No. 8,020, 1 
Sprague 343. 


“The relation between owner and 
charterer becomes that of bailor and 
bailee.’”’ The Santona, supra. 


[a] Replevin has been held avail- 
able to a charterer, owner pro hac 
vice, to recover possession of a boat 
wrongfully withheld by the general 
owner. Brooklyn Ash Removal Co. v. 
Connell, 225 N. Y. 5038, 122 NE 620. 


91. U.S. ve Sheay 52 UMS. s, 4 
SCt 519, 38 L. ed. 403; Leary v. U- 
S., 14 Wall. (U. S.) 607, 20 L. ed. 786; 
Boston, etc., R. Co. v. Malley, 288 Fed. 
864; The Beaver, 219 Fed. 139, 135 
CCA 37 [aff 197 Fed. 866, and quot 
Cyc]; American Steel Barge Co. v. 
Cargo of Coal, 107 Fed. 964 [rev on 
other grounds 115 Fed. 669, 53 CCA 
301]; Drinkwater v. TVe Spartan, 7 F. 
Cas. No. 4,085, 1 Ware 145, 154; Eames 
v. Cavaroc, 8 F. Cas. No. 4,238, Newb. 
Adm. 528; Commercial Pac. Cable Co. 
v. The Manchuria, 3 Hawaii Fed. 
141; Grimberg v. Columbia Packers’ 
Assoc., 47 Or. -257, 83 P. 194, 114 Am 
SR 927, 8 AnnCas 491. See The New 
York, 938 Fed. 495, 498 (stating that 
a demise or lease of a vessel is “in 
oy ... just what any charter party 
ASU) 

“Not only the entire capacity of the 
ship is let, but the ship itself, and the 
possession is passed to the charterer.” 
Drinkwater v. The Spartan, supra. 


92. The R. Lenahan, Jr., 43 F. (2d) 
858; Bushey v. Hedger, 40 F. (2d) 
417; Moran Towing, etc., Co. v. New 
York, 36 F. (2d) 417; The City of New 
Bern, 16 F. (2d) 506; Hills v. Leeds, 
149 Fed. 878 [aff 158 Fed. 1020, 85 
CCA 489]; Bramble v. Culmer, 78 Fed. 
497, 24 CCA 182; McDowell v. Homer 
Ramsdell Transp. Co., 78 Hun 228, 28 
NYS 821;  Grimberg v. Columbia 
Packers’ Assoc., 47 Or. 257, 83 PB, 194, 
114 AmSR 927, 8 AnnCas 491. 


93. Adams v. Homeyer, 45 Mo. 545, 
100 AmD 391; Grimberg vy. Columbia 
Packers’ Assoc., 47 Or. 257, 83 P 194, 
114 AmSR 927, 8 AnnCas 491. 


94,7, Ue Soyo Shean Loven tec S ele 
SCt 519, 38 L. ed. 403; Leary v. U. S., 
14 Walls CU. SS))) 26.07.20), baexied-a 75169 
Boston, etc., R. Ca. v. Malley, 288 Fed. 
864; The Beaver, 219 Fed. 139, 135 
CCA 37 [aff 197 Fed. 866, and quot 
Cyc]; American Steel Barge Co. v. 
Cargo of Coal, 107 Fed. 964 [rev on 
other grounds 115 Fed. 659, 53 CCA 
301]; Drinkwater v. The Spartan, 7 
F. Cas. No. 4,085, 1 Ware 145, 153; 
Eames v. Cavaroc, 8 F. Cas. No. 4,238, 
Newb. Adm. 528; Commercial Pac. 
Cable Co. v. The Manchuria, 3 Hawaii 
Fed. 141; Grimberg v. Columbia 
Packers’ Assoc., 47 Or. 257, 83 P 194, 
114 AmSR 927, 8 AnnCas 491. 


“The owner lets the use of his ship 
to freight, he himself retaining the 
legal possession, and being liable to 
all the responsibilities of owner. The 
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for affreightment,®® or for the transportation of pas- 
Numerous clauses have been considered 
and referred to in this connection,®? and, in the light 


sengers.°® 


master is his agent, and the mariners 
are in his employment, and he is an- 
Swerable for their conduct. The char- 
terer obtains no right of control over 
the vessel, but the owner is in fact 
and in contemplation of law the car- 
rier of whatever goods are conveyed 
in his ship. The charter-party is a 
mere covenant for the transportation 
of merchandise or the performance 
of the service which is stipulated in 
it.” Drinkwater v. The Spartan, su- 
pra. 


95. U. S.—U. S. v. Hvoslef, 237 U. 
Sab oo Sct 459, 59 "Teed. SistAnn 
Casl1916A 286; U.S. v. Shea, 152 U. 
S. 178, 14 SCt 519, 38 L. ed. 403; Shaw 
23 L. ed. 880; 
5915 20 LL. ed. 
220; Marcardier v. Chesapeake Ins. 
Co., 8 Cranch 39, 8 L. ed. 481; Federal 
Forwarding Co. v. Lanasa, 32 F. (2d) 
154 [aff sub nom. The Ft. Gaines, 24 
H. (2d) 849]; The Beaver, 219 Fed. 
139, 185 CCA 37 [aff 197 Fed. 866, and 
quot Cyc]; Bramble v. Culmer, 78 
PROda AON me a OC CAML 8235.) Hames: Ve 
Cavaroc, 8 F. Cas. No. 4,238, Newb. 
Adm. 528; The Nathaniel Hooper, 17 
He Cash NOs, 10;032, 03. Summ “542% 
Richardson v. Winsor, 20 F. Cas. No. 
DIATIDs Oo Olitt-sa9 Ds 


Hawaii.—Fessenden vy. Cargo of the 
Charles, 1 Hawaii 161. 


Mo.—Adams v. Homeyer, 
545, 100 AmD 391. 


N. Y.—Auten v. Bennett, 183 N. Y. 
496, 76 NE 609, 5 AnnCas 620; Bissell 
v. Torrey, 60 N. Y. 635 [aff 65 Barb. 
188]; Clarkson v. Edes, 4 Cow. 470. 


Or.—Adams v. 60 Or. 153, 
Rhy Rg 22s eS 


Newfoundl.—Tiffiin v. Webb, 5 New- 
foundl. 54. v 


96. Erie Beach Amusements Vv. 
Spirella Co., 105 Misc. 170, 173 NYS 
626. 


fa] Excursion.—tErie Beach 
Amusements y. Spirella Co., 105 Misc. 
170, 1738 NYS 626. 


97. See cases infra this note; 
notes 99, 100. 


[a] Naming as master (1) of 
owner of the vessel by the charter 
party is not sufficient to change and 
control the whole tenor and apparent 
intent of the charter that it shall 
constitute a demise of the vessel, al- 
though if the intention were doubt- 
ful, it might be entitled to some 
weight (Drinkwater v. The Spartan, 
7 F. Cas. No. 4,085, 1 Ware 145), (2) 
nor will the naming of the charterer 
as master have that effect, although 
the inclination of the court will be 
strongly against treating a charter 
containing such a provision as a de- 
mise, if another construction is per- 
missible upon the charter terms (Col- 
vin v. Newberry, 1 Cl. & F. 283, 6 Re- 
print 923 [aff 7 Bing. 190, 20 ECL 92, 
131 Reprint 73 (rev 8 B. & C. 166, 15 
ECL 90, 108 Reprint 1006) ]. 


[b] Service for government.—The 
fact that the service stipulated for 
was to be rendered for the govern- 
ment has been held not to be conclu- 
sive of a demise of the vessel as 
against other clauses in the charter, 
although concededly in a doubtful 
case that fact might be entitled to 
some consideration. Leary v. U. 8. 
14 Wall. (U. S.) 607, 20 L. ed. 756. 


[c] Extension clause.—Where a 
charter party which is a demise of 
the boat contains a clause giving the 
charterer the option to extend the 


45 Mo. 


Carey, 


and 


SHIPPING 


been considered 


period of the charter, which option is r 
exercised, the running under the ex- 
tension clause is, like the original let- 
ting, a demise. Posey v. Scoville, 10 


Fed. 140 


[ad] .That charterer may terminate 
charter at his option does not prevent 
the charter from being a demise. U. 
S. v. Shea, 152 U. S. 178, 14 SCt 519, 
38 L. ed. 403; Cornell Steamboat Co. 
VES) DS CtGls 497 Mart 267 Us ls. 
281]. See Colvin v. Newberry, 1 Cl. 
& EF. 283, 6 Reprint 923 [aff 7 Bing. 
190, 20 HCL 92, 131 Reprint 73 (rev 
8 B. & C. 166, 15 ECL 90, 108 Reprint 
1006)] (where a charter stipulation 
providing that the charterer shall be 
master but that the owner may, at 
any time, discharge him and withdraw 
the vessel from him was held not to 
prevent the charter from operating 
as a demise). 


[e] Clauses held immaterial.—(1) 
Provisions that the charterer shall, in 
case the vessel is disabled for serv- 
ice or lost, pay ‘freight’? to the time 
of such disablement or loss only 
(Grimberg v. Columbia Packers’ As- 
Soc.) 47 Orj 257, 83° P 194 t 4 Am 
SR 927,38 AnnCas 491), (2). that 
the charterer shall at all times have 
sufficient men on board properly to 
eare for the ship and her safety 
(Grimberg v. Columbia Packers’ As- 
soc., supra), (38) that the owners 
shall supply the ship with tackle, etc., 
to handle cargo, and necessary lines 
for mooring (Grimberg v. Columbia 
Packers’ Assoc., supra), are not 
inconsistent either with a demise 
of the vessel, or a contract of af- 
freightment, and may as well be em- 


ployed in the one case as in the 
other. 
98. See cases supra notes 84, 87. 
99. U. S.—The Barnstable, 181 U. 


S. 464, 21 SCt 684, 45 L. ed. 954 [rev 
94 Fed. 213 (aff 84 Fed. 895)]; U.S. 
v. Shea, 152 U. S. 1178, 14 SCt 519, 38 
L. ed. 403; Thorp v. Hammond, 12 
Wall. 408, 20 L. ed. 419; The R. Lena- 


han, Jr., 43 F. (2d) 858; The Nat E. 
Sutton, 42 EF. (2d) 229; Bushey v. 
Hedger, 40 F. (2d) 417; O’Boyle v. 


McGirr, 39 F. (2d) 637; Moran Tow- 
ing, etc., Co. v. New York, 36 F. (2d) 


417; The Dutchess, 16 F.. (2d) 1003; 
The City of New Bern, 16 F. (2d) 506; 
The, Dutehess, 15) B.(2d) 1985 fhe 
Thomas P. Beal, 11 F. (2d) 49; The 


Charlotte, 299 Fed. 595 [aff 285 Fed. 
84, and certiorari den sub nom. Dolloff 
v. The Charlotte, 266 U. S. 604, 45 SCt 
91, 69 L. ed. 463]; White v. Schoon- 
maker-Connors Co., 265 Fed. 465; 
Metropolitan SS. Co. v. Pacific-Alaska 
Nav, Co.,-260( Neds 9738; | ThesTransit, 
250 Fed. 71, 162 CCA 243; Dailey v. 
Carroll, 248 Fed. 466, 160 CCA 476; 
The Johnson Lighterage Co. No. 24, 
240 Fed. 435 [mod 248 Fed. 74, 160 
CCA 214]; The Louis Dolive, 236 Fed. 


279: The Willie, 281 Fed. 865, 146 
CCA 61; Monk v. Cornell Steamboat 
Co., 198 Fed. 472, 117 CCA 232 [rev 


175 Fed. 271]; Gibson v. Manetto Co., 
194 Wed. 331; 114 CCA 291; Mills. v. 
Leeds, 149 Fed. 878 [aff 158 Fed. 1020, 
85 CCA 489]; Golear SS. Co. v. 
Tweedie Trading Co., 146 Fed. 563; 
McCormick v. Shippy, 119 Fed. 226 
[aff 124 Fed. 48, 59 CCA 568]; The 
Del Norte, 119 Fed. 118, 55 CCA 220 
{aff 111 Fed. 542]; American_ Steel 
Barge Co. v. Cargo of Coal, 107 Fed. 
964 [rev on other grounds 115 Fed. 
669, 53 CCA 301]; The Kaiser Wil- 
helm der Grosse, 106 Fed. 963; The 
Livingstone, 104 Fed. 918 [rev on oth- 
er grounds 113 Fed. 879, 51 CCA 560]; 
The Euripides, 52 Fed. 161 [rev on 
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of the principles announced,’ the provisions of vari- 
ous charter parties have been construed, and have 


under the rules as constituting®® 


other grounds 71 Fed. 728, 18 CCA 
226] (where the original charter was 
held a demise and a subcharter a con- 
tract of affreightment merely); Wig- 
ton v. The Bombay, 38 Fed. 512 [aff 
38 Fed. 863]; The New Orleans, 23 
Fed. 909; The India, 14 Fed. 476; 
Posey v. Scoville, 10 Fed. 140; Mc- 
Carthy v. Eggers, 1 Fed. 478 [rev 15 
F. Cas. No. 8,681, 10 Ben. 688]; De- 
voe v. The Fashion, 7 F. Cas. No. 
3,844; Drinkwater v. The Spartan, 7 
F. Cas. No. 4,085, 1 Ware 145; Hill v. 
The Golden Gate, 12 F. Cas. No. 6,491, 


6 AmLReg 273 [aff 12 EF. Cas. No. 
6,492, Newb. Adm. 308, 5 AmLReg 
142]; Mott v. Ruckman, 17 K. Cas: 


No. 9,881, 3 Blatchf: 71; The Phebe, 
19 F. Cas. No. 11,064, 1 Ware 265; 
Webb v. Peirce, 29 KF. Cas: Nor 17,320; 
1 Curt. 104 [rev 29 F. Cas. No. 17,321, 
1 Sprague 192]; Winter v. Simonton, 
30 BH. Cas. No: 17,894, 3 Craneh: GC. GC: 
104; Middlebrook v. U. S., 67 Ct. Cl. 
294 [certiorari den 280 U. S. 564, 50 
SCt 24, 74 L. ed. 618]; Cornell Steam- 
hoatsConveUs S58) Ch ORe4o7 hate 
267 U. S. 281]. See Baltimore Dry 
Docks, ete., Co. v. New York, etc., SS. 
Co., 262 Fed. 485 (holding that a ves- 
sel chartered by the government was 
one “belonging to” the government 
so as to be within the class of ves- 
sels excepted from certain dock 
charges). 


nie ae v. Frank, 67 Ala. 


Conn.—Pitkin v. Brainerd, 5 Conn. 
451, 13 AmD 79. 


La.—Wilkinson v. Dalferes, 27 La. 
Ann. 379. 


Me.—Somes v. White, 65 Me. 542, 20 
AmR 718; Husten v. Richards, 44 Me. 
182; McLellan v. Reed, 35 Me. 173: 
Swanton v. Reed, 35 Me. 176; Winsor 
v. Cutts, 7 Me. 261; Thompson v. 
Snow, 4 Me. 264, 16 AmD 263. 


Md.—Fidelity, etc., Co. v. Sanford, 
ete., Co., 158 Md. 525, 149 A 275. 


Mass.—Rich v. Jordan, 164 Mass. 
127, 41 NE 56; Tucker v. Stimson, 12 
Gray 487; Baker v. Huckins, 6 Gray 
596; Urann v. Fletcher, 1 Gray 125; 
Manter v. Holmes, 10 Metc. 402; Mug- 
gridge v. Eveleth, 9 Metc. 233; Cut- 
ler v. Winsor; 6 Pick) 835, 17 AmD 
385; Pickman v. Woods, 6 Pick. 248; 
Perry v. Osborne, 5 Pick. 422; Tag- 
gard v.«Loring, 16 Mass. 336, 8 AmD 


140; Reynolds v. Toppan, 15 Mass. 
370, 8 AmD 110; Goodridge v. Lord, 
10 Mass. 488. 


Mich.—Marquette First Nat. Bank 
v. Stewart, 26 Mich. 83. 


N. Y.—Brooklyn Ash Removal Co. 
v. Connell, 225 N.:¥. 503) 122 NEP 6205 
Auten v. Bennett, 183 N. Y. 496, 76 NE 
609, 5 AnnCas 620; Anderson v. Boyer, 
156 N. Y. 98, 50 NE 976; Rosenstein v. 
Vogemann, 102 App. Div. 39, 92 NYS 
86 [aff 184 N. Y. 325, 77 NE 625]; Mc- 
Dowell v. Homer Ramsdell Transp. 


Co., 78 Hun 228, 28 NYS 821; Sher- 
man v. Fream, 30 Barb. 478; Lander 
v. Clark, 1 N. Y. Super. 355; Hallet 


v. Columbian Ins. Co., 8 Johns. 272. 


Eng.—Baumwoll Manufactur  v. 
Furness, [1893] A. C. 8 [aff [1892] 1 
Q. B. 253 (rev [1891] 2 Q. B. 310)]; 
Reeve v. Davis, 1 A. & E. 312, 28 ECL 
159, 110 Reprint 1224; The Scout, L. 
R. 3 A. & BE. 512; Colvin v..Newberry, 

CLs EF 283,76 Reprint 923" [aw % 

ing. 190, 20 ECL 92, 131 Reprint 73]; 
Belcher v. Capper, 4 M. & G. 502, 43 
ECL 502, 134 Reprint 207; Trinity 
House v. Clark, 4 M. & S. 288, 105 Re- 
print 841; Meiklereid v. West, 1 Q. B. 
D. 428. 
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or not constituting! the charterer the owner pro hac 


vice. 
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Hac Vice. 


of the vessel, 


Ont.—Vanevery 7 Buffalo, ete., R. 
Wow 20: ae CH@e Ea G30. 


Ie Ul ach v. McCahan 
Sugar ee Ge. 248. U0. S. 1395-39 
BCH53,) Cds ed eliOuel ALR 1522 
[mod The Julia Luckenbach, 235 Fed. 
soor 148 CCA 650)> Shaw iv2- Si. oc 
Wr S.°235, 23 Til -éd. 8805 “Leary ve UE 
S., 14 Wall. 607, 20 L. ed. 756; Reed 
v. U. S., 11 Wall. 591, 20 L. ed. 220; 
Marcardier v. Chesapeake Ins. Co., 8 
Cranch39F-3 >. Ly Neds 481s ) Hooe= 7: 
Groverman, 1 Cranch 214, 2 L. ed. 
86; Hansen v. Du Pont de Nemours, 
33 F. (2d) 94 [rev 8 F. (2d) 552, and 
certforari den 280 U. S. 589 mem, 50 
SCt 37 mem, 74 L. ed. 638 mem]; Fed- 
eral Forwarding Co. v. Lanasa, 32 F. 
(2d) 154 [aff sub nom. The Ft. Gaines, 
24 F. (2d) 849]; The Hazel HB. Her- 
man, 24 KF. (2d) 27 [aff 19 FE. (2d) 
397]; The Resolute, 19 F. (2d) 392; 
The Gul Djemal, 11 F. (2d) 153 [aff 
11 F. (2d) 156]; The Capitaine Faure, 
10 F. (2d) 950 [mod 1 F. (2d) 406 and 
certiorari den sub nom. Société De 


Navigation A Vapeur France Indo- 
Chine v. Cooper, 271 U. S. 684, 46 SCt 
634,730 1. ed. 2150]; “The: Penza,.9 
. (2d) 627: The Capitaine Faure, 7 
Ha (2d) isl fatt 7 Ee ¢2d) Lasd7) Lhe 
Spokane, 294 Fed. 242 [certiorari den 
264 U. S. 583,. 44 SCt 332, 68 L. ed. 
$61]; Boston, etc., R. Co. v. Malley, 
288 Fed. 864; The Tampico, 286 Fed. 
482; The Edgar H. Vance, 284 Fed. 
56 [certiorari den sub nom. Nehalem 
SS. Co. v. Aktieselskabet Aggi, 260 U. 
S. 750, 43 SCt 250, 67 L. ed. 495]; The 
Claveresk, 264 Fed. 276 [aff Earn Line 
SS. Co. v. Sutherland SS. Co., 254 Fed. 
126]; American Warehouse, etc., Co. 
v. Davison Lumber Co., 240 Fed. 126, 
153 CCA 162; Lewis, Anderson, Foard 
& Co. v%. Kotzebue Trading & Transpor- 
tation Co., 236 Fed. 997; The Beaver, 
219 Fed. 139, 135 CCA 37 [aff 197 Fed. 
866]; Pacific Impr. Co. v. Schbach- 
Hamilton SS. Co., 214 Fed. 854; Libby 
v. Jorgensen, 203 Fed. 200, 121 CCA 
406; Field Line v. South Atlantic SS. 
Eines 20 Feds 301, 129 CCA. 5295 
Luckenbach v. Insular Line, 186 Fed. 
327, 108 CCA 405; The Volund, 181 
Fed. 6438, 104 CCA 373; Dunlop SS. Co. 
v. Tweedie Trading Co., 178 Fed. 673, 
102 CCA 1738; Clyde Commercial SS. 
Co. v. West India SS. Co., 169 Fed. 
215, 94 -CCA."b51: The Santonay 152 
Fed. 516; The Arizonan, 136 Fed. 1016 
[rev on other grounds 144 Fed, 81, 75 
CCA 239]; The Ely, 110 Fed. 563 [aff 
122 Fed. 447, 58 CCA 429]; Bramble 
ve Culmer 738 Med: 497,24 CCA 1:89 
Ferguson v. The Terrier, 73 Fed. 265; 
The Nicaragua, 72 Fed. 207, 18 CCA 
511 [aff 71 Fed. 723]; Norwegian SS. 
Co. v. Washington, 57 Fed. 224, 6 CCA 
313; The Craigallion, 20 Fed. 747: The 
T. A. Goddard, 12 Fed. 174; The Aber- 
foes i; Cas.No, 6, Abb. Adina. 242 
[aff 1 F. Cas. No. 17, 1 Blatchf. 360]; 
In re Certain Logs of Mahogany, 5 F. 
Cas. No. 2,559, 2 Sumn. 589; Donahoe 
v. Kettell, 7 F. Cas. No. 3,980, IS OLE, 
135; Hames v. Cavaroec, 8 F. Cas. No. 
4,238, Newb. Adm. 528; The Erie, 8 
F. Cas. No. 4S L2 53 Ware 225; Kleine 
v. Catara, 14 F. Cas. No. 7,869, 2 Gall. 
$1; The Nathaniel Hooper, 17 F. Cas. 
No. 10,032, 8 Sumn. 542; Palmer v. 


b. Presumption against Ownership Pro 
The inclination of courts is to construe 
a charter party as a contract of affreightment, charg- 
ing the shipowners as carriers, and not as a demise 
unless its tenor clearly calls for the 
latter construction,? and the presumption to that 
effect is said to be so strong that if the end sought 
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Gracie, 18 F. Cas. No. 10,692, 4 Wash. 
CoC ino” new tomvather grounds 8 
Wheat. 605, 5 L. ed. 696}; Perkins v. 


Hill, 19 F. Cas. Nov 10,986, 1 Sprague 
123; Richardson v. Winsor, 20 F. Cas. 
No. 11,795, 3 Cliff. 395; The Volunteer, 


D8 Cas. No: 16,9905 LiSumni onl: 
Cal.—Kerry v. Pacific Mar. Co., 
Cal. 564, 54 P 89, 66 AMSR 65. 
Ga.—Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 
Hawaii.—Fessenden v. Cargo of the 
Charles, 1 Hawaii 161. 
Me.—Emery v. Hersey, 
16 AmD 268. 


121 


4 Me. 407, 


Md.—State vy. Baltimore, etc., Steam 
Corns NEG LS: 
Mo.—Adams v. Homeyer, 45 Mo. 


545, 100 AmD 391. 


N. Y.—Barnevo v. Munson SS. Line, 
259_.N.. Yo 486; JATONE (5 Scart iy. 
Metealf, 107 N. Y. 211, 13 NE 796, 1 
AmSR 807; Hagar v. Clark, 78‘N. Y. 
45. [rev 12 Hun 524]? Bissell v. coon: 


rey, 60 N. Yo. 635 [aft 65 Barb. 
Kenzel v. Kirk, 2 Abb. Dec. 500, 32 
HowPr 369 [aff 37 Barb. 113, 21 How 


Barbaro v. Auditore Con- 
tractine” Com e2> App Dive 50> aeci 
NYS 221; Brown v. Gray, 70 Hun 261, 
24 NYS 61; Holmes v. Pavenstedt, 7 
N. Y. Super. 97; Mactaggert v. Henry, 
3 Ef. D. Smith 390; Erie Beach Amuse- 
ments v. Spirella Co., 105 Mise. 170, 
173 NYS 626; Wheeler v. Curtis, 11 
Wend. 653; Clarkson v. Edes, 4 Cow. 
470; McIntyre v. Bowne, 1 Johns, 229. 


Oh.—The Argyle v. Worthington, 17 
Oh. 460. 


Or.—Adams v. Carey, 60 Or. 153, 
118 P 553; Multnomah County v. Wil- 
lamette Towing Co., 49 Or. 204, 89 P 
389; Grimberg v. Columbia Packers’ 
Assoc., 47 Or. 257, 83 P 194, 114’AmSR 
927, 8 AnnCas 491. 


Philippine.—Yueng Sheng Exch., 
ete., Co. v. Urrutia, 12 Philippine 747. 


Eng.—Turner v. Haji Goolam Ma- 
homed Azam, [1904] A. C. 826; Weir 
View Union “SSi Co: lOO 0deeAc Con pie 
Italian State Railways We Mavrogorda- 
tos, [1919] 2 K. B. 305; \Wehner vw. 
Dene Steam Shipping Co., [1905] .2.K. 
B. 92; Herne Bay Steam Boat Co. v. 
Hutton, [1903] 2 K. B. 683; Manches- 
ter Trust v. Furness, [1895] 2 Q. B. 
539; Sandeman v. Scur pr eee @ Bs 
86; Wagstaff v. Ander SOn go Cae 
D: 1715. OmbGasetel, Coals iete., Coy iv, 
Huntley, 2 C. P. D. 464; Fenton vy. 
City of Dublin Steam Packet Co: 38 
A. & EB. 834,°35 ECL 867, 112 Reprint 
1054; Saville ve Campion, 2B, & Ald, 
503, 106 Reprint 449; Christie v. Lew- 
is, 2 Ba& Bo 410, 6 HCL) 206) 129 Re- 
print 1025; The St. Cloud, Brown, & 
L. 4, 167 Reprint 269. 


Can.—Warner Quinlan Asphalt Co. 
Vee bhes Kaine. i) Loz Cana ss Onno s 68 
[1924] 2 DomLR 853. ; 


Newfoundl.—Tiffin vy. Webb, 5 New- 
foundl. 54. 


Et UL StS) es Slvealee Leas We Semi eemlet 
SCt 519, 38 L.. ed. 403; Reed v. U. ety 
Ain Wall. 591, 20 L. ed. 220; Hansen v. 
Du Pont de Nemours, 33 F. (2d) 94 


Pr sail: 


[§§ 224-225 


to be effected by the charter party can conveniently 
be accomplished without the transfer of the vessel 
to the charterers, courts are not inclined to regard 
the conttact as a demise of the ship, although there 
may be express words of grant in the formal parts 
of the instrument ;* 
service and the due attainment of the object sought 
to be accomplished by the charter party requires 
the vessel to be absolutely under the control, and 


however, if the nature of the 


[rev 8 F. (2d) 552, and certiorari den 
280 U. S. 589 mem, 50 SCt 37 mem, 74 
L. ed. 638 mem]; The Tampico, 286 
Fed. 482; The Beaver, 219 Fed. 139, 135 
CCA 37 [aff 197 Fed. 866, and quot 
Cyc]; Pacific Improvement Co/ v. 
Schubach-Hamilton SS. Co., 214 Fed. 
854 [cit Cyc]; The Del Norte, 111 Fed. 
542, [ati 119 Bed! 113; 55 e€CArZ 200% 
Drinkwater v. The Spartan, 7 F. Cas. 
No. 4,085, 1 Ware 145; Swift v. Tat- 
ner, 89 Ga. 660, 15 SE 842, 32 AmSR 
101; Auten v. Bennett, 183 N. Y. 496, 
76 NE 609, 5 AnnCas 620; Hagar v. 
Clark 978 No Yo 45 irene Ua enue 
Barbaro v. Auditore Contracting Co., 
215 Aro. Div. 595, 214 NYS 221; An- 
derson v. Boyer, 13 App. Div. 258, 43 
NYS 87 [rev on other grounds 156 N. 


Y. 93, 50 NE 976]; Deniff v. McCor- 
mick, 105 Or. 697, 210 P 703; Adams 
v. Carey, 60 Or. 153, 118 P 553;- Grim- 


berg v. Columbia Packers’ Assoc., 47 
Or, 257; 83 P 194, 14 VA SRO i on i 
AnnCas 491. See The New York, 93 
Fed. 495; Urann v. Fletcher, 1 Gray 
(Mass.) 125 (both recognizing the 
rule). But see The Charlotte, 285 Fed. 
84, 87 [aff 299 Fed. 595 (certiorari den 
266 U.S. 604, 45 SCt 91, 69 L. ed. 463) ] 
(“It is not to be assumed that the 
charter was for affreightment’’). 
“Leases or demises of the ship are 
rare in comparison with contracts of 
affreightment. The law deems it im- 
prudent for an owner to surrender the 
management of his ship to a charter- 
er. Hence if it is doubtful on the 
face of the charter party whether it 
was intended to clothe the charterer 
with ownership, the presumption is 
against such an intention. As be- 
tween the two possible constructions, 
the law favors and inclines to the 
contract of affreightment.” Swift v. 
89 Ga. 660, 15 SE 842, 844, 32 


Tatner, 
AmSR 101. 
“If it remains doubtful whether 


the charterers were to have the sole 
possession and control of the vessel 
during the voyage, or were to be con- 
stituted its owners pro hac vice, then 
the general owners must be deemed 
such for their rights and authority 
continue until displaced by some clear 
and determinate transfer of them. 
The legal presumption is in favor-of 
the continuance of ownership and 
against the transfer of the ship to 
the charterer for the voyage.” Hagar 
ve Clark, 78) Nowy 45,500. 


[a] Time charter, like a voyage 
charter, is ordinarily not a demise of 
the ship. Luckenbach v. McCahan 
Sugar Refining Co., 248 U. S. 139, 39 
SCt 53, 63 L. ed. 170, 1 ALR 1522 [mod 
The Julia Luckenbach, 235 Fed. 388, 
148 CCA 650]. 


3. In re Certain Logs of Mahogany, 
5 BF, Cas. No. 2,559, 2 Sumin. 589: Dona- 
hoe v. Kettell, 7 F. Cas. No. 3,980, 1 
Chat teins; Richardson v. Winsor, 20 
F. Cas. No. 11,795, 3 Cliff. 395; Hagar 
Vv. Clark, 78 Ne Yo 45 [rev 12) Enum 524 > 
Barbaro v. Auditore Contracting Co., 
215 App. Div. 595, 214 NYS 221; Déniff 
v. McCormick, 105 Or. 695, 2LORE V0 
Grimberg v. ‘Columbia Packers’ As- 
Soc.,.4% Or. 25%, 88-2) 194 “Ti 4S Ayos Fe 
927, 8 AnnCas 491; Tiffin v. Webb, 5 
Newfoundl. 54. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 225-226] 


subject to the orders and directions, of the charterer, 
courts of ‘justice will, as a general rule, give effect to 
the contract as a demise of the ship.* One claim- 
ing that the charterer has been ‘constituted owner 
pro hae vice cannot prevail upon any loose or vague 
provisions in the charter party,® and the general 
owner of a ship will be deemed owner for the voy- 
age where the intention of the parties in that re- 
spect is indefinite on the face of the charter party.® 


[§ 226] c. Interpretation of Charter Provisions— 
(1) Language Indicative of, or Consistent with, Re- 
tention of Possession. It has been recognized as a 
general proposition that, where the general owners 
have by the terms of the charter party undertaken 
duties in respect of the vessel and obligations to the 
charterer which cannot be performed unless they 
remain owners of the vessel and have control over it, 
such clauses look to a charter for affreightment only 
rather than to a demise;* thus it has been held that 
stipulations that the general owners shall keep the 
vessel in good condition during the existence of the 
charter would be inconsistent to the charter’s be- 
ing such a one as to amount to a demise of the ves- 
sel.6 Similarly, a stipulation that the owners shall 
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receive certain goods on board at the direction of 
the charterer and refuse to receive other goods with- 
out its assent would be out of place, it has been 
held, in a charter giving entire possession and con- 
trol to the charterer,® as have such stipulations as 
that the vessel shall be ready for the delivery of the 
cargo at a named date, which is subsequent to the 
date when the charter party takes effect,!° that the 
cargo shall be received and delivered within reach 
of the vessel’s tackles, at the ports of loading and 
discharging,'! that lay days are to commence from 
the time the captain reports himself ready to receive 
or discharge curgo,'* that the vessel shall proceed 
to certain ports for loading and shall return with 
all possible dispatch to the designated port of dis- 
charge where the master shall make true and faith- 
ful delivery of the cargo,!® that the owners under- 
take that the captain shall prosecute voyages with 
dispatch,'* that the captain or owners shall have 
an absolute lien on the cargo for sums due,!* that 
the vessel shall carry, at certain times, certain cargo 
for the charterer free of charge,'® that the owner 
shall appoint a captain to command and run the 
vessel,’ that the charterer is to pay the expenses, 


4. Donahoe v. Kettell, 7 F. Cas. No. 
Seoc0; 2 Clift. 235: 


5. > Hagariv. Clark, 78 N. Y¥..45 [rev 
12 Hun 524]; Grimberg v. Columbia 
Packers’ Assoc., 47 Or. 257, 83 P 194, 
114 AmSR 927, 8 AnnCas 491. 


6 The Beaver, 219 Fed. 139, 135 
CCA 37 [aff 197 Fed. 866, and quot 
Cycl; The Aberfoyle, 1 F. Cas. No. 
16, Abb. Adm. 242 [aff 1 F. Cas. No. 
17, 1 Blatchf! 360]; In re Certain 
Logs of Mahogany, 5 F. Cas. No. 2,- 
559, 2 Sumn. 589; Auten v. Bennett, 
183 N. Y. 496, 76 NE 609, 5 AnnCas 


62030 Hagar v. Clark, 78 N. Y..45- [rev 
12 Hun 524]; Kenzel v. Kirk, 2 Abb. 
Dees (Ns. Y.) 500, 32 Hower .269. cafe 


837 Barb. 113, 21 HowPr 184]; Adams 
y. Carey, 60 Or. 153, 118 P 553; Grim- 
berg v. Columbia Packers’ Assoc., 47 
Or. 257, 88 P 194, 114 AmSR 927, 8 
AnnCas 491. 


“Tf, upon comparing the various 
clauses, we are led to the conclusion, 
that it is doubtful, whether the char- 
terer was intended to have the sole 
possession and control of the brig 
during the voyage, or to be constitut- 
ed owner for the voyage, then the 
general owner must be deemed such; 
for his rights and authorities over the 
voyage must continue, unless dis- 
placed by some clear and determinate 
transfer of them.’’ In re Certain Logs 
of Mahogany, 5 F. Cas. No. 2,559, 2 
Sumn. 589, 597. 


7 Wagar v. Clark, 78 N. Y. 45 [rev 
12 Hun 524]. 


&. Leary v. U. S., 14 Wall. (Us) 
607, 20 L. ed. 756; Hooe v. Groverman, 
1 Cranch (U.S.) 214, 2 L. ed. 86; Bos- 
ton, etc., R. Co. v. Malley, 288 Fed. 
864; Clyde Commercial SS. Co. v. 
West India SS. Co., 169 Fed. 275, 94 
CCA 551; Donahoe v. Kettell, 7 F. 
Cas. No. 3,980, 1 Cliff. 135; Richard- 
son v. Winsor, 20 F. Cas. No. 11,795, 
3 Cliff. 395; Holmes v. Pavenstedt, 7 
N. Y. Super. 97; Wheeler v. Curtis, 
11 Wend. (N. Y.) 653; Adams_ v. 
Garey, 60.Or, 153, .118 P5535 | Grim-= 
berg v. Columbia Packers’ Assoc., 47 
(Or, 9257, 83 P 194, 114 AmSR 927, 8 
AnnCas 491; Weir v. Union SS. Co., 
[1900] A:.C.. 525; Manchester. Trust 
v. Furness, [1895]. 2 Q. B. 539. See 
Luckenbach v. McCahan Sugar Refin- 
Thayee (Okey. PRUE Dig See OSI Cie Gass wlG) 
L, ed. 170, 1 ALR 1522 [mod The Ju- 


lia Luckenbach, 235 Fed. 388, 148 CCA 
650] (to the same effect). Urann v. 
Fletcher, 1 Gray (Mass.) 125 (hold- 
ing a charter party a demise despite 
the presence of such a clause). But 
see The Barnstable, 181 U. S. 464, 21 
SCt 684, 45 L. ed. 954 [rev 94 Fed. 213 
(aff 84 Fed. 895)] (to the same ef- 
fect); Reeve v. Davis, 1 A. & EB. 312, 
28 ECL 159, 110 Reprint 1224 (bold- 
ing a charter, containing a clause that 
the general owner should keep the en- 
gine in repair, a demise). 


9. Leary va Uas, 14 Wall. <(O.2S)) 
607, 20 L. ed. 756; Hagar v. Clark, 78 
N. Y. 45 [rev 12 Hun 524]; Grimberg 
v. Columbia Packers’ Assoc., 47 Or. 
257, 83 P 194, 114 AmSR 927, 8 Ann 
Cas 491. See Richardson vy. Winsor, 
20 F. Cas. No. 11,795, 3 Cliff. 395 (giv- 
ing weight to a provision that the 
owners should take and receive on 
board all such lawful goods and 
merchandise as the charterers or 
their agents might think proper to 
ship); The Volunteer, 28 F. Cas. No. 
16,991, 1 Sumn. 551 (to the same ef- 
fect). 


10. ) Hagar wsClark: 7S eN-y. 45 
[rev 12 Hun 524]. See Kerry v. Pacif- 
ic Mar. Cos, 121) Cal? 564, ‘b4>P 89.566 
AmSR 65 (similar holding where the 
date was not fixed but was specified 
as the time when the boat was ready 
to receive cargo). 


LI Boston, ete:; Rs Co, va Malley, 
288 Fed. 864; Kerry v. Pacific Mar. 
Co., 121 Cal, 564, 54 P 89, 66 AmSR 65; 
Hagar v. Clark, 78 N. ¥. 45- [rev 12 


Hun 524]; Clarkson v. Edes, 4 Cow. 
GEL Ye) 4002 
oe Harare vie Olgricy (opm Nes Xist oO. 


[rev 12 Hun 524]. 


13. Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 


[a] Reason for rule.—"By stipu- 
lating for its performances, the owner 
evinces the intention of running the 
ship himself; that is, of keeping con- 
trol.” Swift v. Tatner, 89 Ga. 660, 
15 SE 842, 844, 32 AmSR 101. 


14. Boston, ’etc., R. Co. v. Malley, 
288 Bed: 864; Pacific Impr.: Co. v. 
Schubach-Hamilton SS. Co., 214 Fed. 
854, 860; Omoa, etc., Coal, etc., Co. v. 
Huntley, 2 C. P. D. 464; Warner Quin- 
lan Asphalt Co. v. The King, [1924] 
Can. S. C. 236, [1924] 2 DomLR 853. 


“The provision ‘that the captain 
shall prosecute his voyage with the 
utmost dispatch’ would have no place 
ins .i. ss) [thes «charters party) if va 
demise were intended, for the obvious 
purpose of this provision is to bind 
the owner to celerity in the carriage 
that he has undertaken under the con- 
tract.”” Pacific Impr. Co. v. Schubach- 
Hamilton SS. Co., supra. 


15. Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 


[a] Reason for rule.—‘‘That the 
captain or owners shall have the Tien 
indicates that both these parties are 
opposed in interest to the charterer.” 
Swift v. Tatner, 89 Ga. 660, 15 SE 842, 
844, 32 AmSR 101. 


16. Swift v. Tatner, supra. 


[a] Reason for rule.—It would be 
unnecessary, if the ownership was 
for the special purpose in the charter- 
er, for him to guard against any lia- 
bility to pay freight at the times 
wherein he was exempted from such 
liability, as he could not be made to 
pay for carrying his own cargo in his 
own ship. Swift v. Tatner, 89 Ga. 
660, 15 SH 842, 32 AmSR 101. 


17. U. S.—Hooe v. Groverman, 1 
Cranch 214, 2 L. ed. 86; Kleine v. Ca- 
tara, 14 F. Cas. No. 7,869, 2 Gall. 61. 


Mo.—Adams v. Homeyer, 45 Mo. 
545, 553, 100 AmD 391. ; 


N. Y.—Brown v. Gray, 70 Hun 261, 
24 NYS 61. 


Oh.—The Argyle v. Worthington, 
17 Oh. 460. 


Can.—Warner Quinlan Asphalt Co. 
Vachon ins alo Can: iS amOcmas oe 
[1924] 2 DomLR 853. 


But see infra § 227 text and note 
bide 

“A' covenant that . . [the own- 
er] shall have the right to appoint 
the master to control and navigate, 
clearly indicates an intention not to 
trust the property in the hands of 
others, but to control it by his own 
agents for the use of the charterer. 
Cases seldom turn upon this provision 
alone, but it must always have great 
weight in arriving at the intention of 
the parties in regard to the construc- 
tive possession.” Adams v. Homeyer, 
supra. 


158 [58 C.J.] 


not by himself disbursing the money, but by keep- 
ing a sufficient deposit with the clerk for that pur- 
pose,!® that the charterer shall have the liberty of 
putting a passenger on board in the cabin,'® or that 
the charterer shall have the privilege of sending a 
supercargo on the vessel’s voyages,” that the owner 
shall discharge the cargo on the vessel’s return to 
port,?? that the owner may withdraw the chartered 


ship and substitute for it another ship of like de- 


sign, capacity, ete.,*? or that the owner shall have 


the faculty of withdrawing the ship from the char- 
terer in the event of stipulated defaults of the lat- 
ter,2° that customary assistance should be given by 
the ship’s crew to the charterer,** ‘or that the cap- 
tain shall render all possible assistance with the 
ship’s crew and boats,?° particularly where it is ex- 
pressly stated that such assistance is to be rendered 
provided no impediment is thereby made to carry- 
ing out the duties of the ship,*® that, if the char- 
terers are dissatisfied with the conduct of the officers 
or men, the owners engage to investigate any com- 
plaint, and, if necessary, make a change in the ap- 
pointments,?7 that the charterer assumes all risk of 
the cargo,?§ that the charterer shall submit to the 
captain regarding the stowage and method of load- 
ing the eargo,?® or that the charterer shall appoint 
an agent who shall be commander as to the stowage 
of the cargo but in no other particular,*®® that the 
vessel is to perform such duties in accordance with 
the terms of the agreement as may be required of 
her by the charterers,*+ that there shall be a deduc- 


18. Adams v. Homeyer, supra. 


1977 ine res Certain oss) sor Ma- 
hogany, 5 EF. Cas. No. 2,559, 2 Sumn. 
589. But see Golear SS. Co. v. Twee- 29. 
die Trading Co., 146 Fed. 563 (hold- 
ing a charter party a demise despite 
the presence of such a provision). 


20. Boston, etc., R. Co. v. Malley, 30. 
288 Fed. 864; Ferguson v. The Ter- 
rier, 73 Fed. 265. But see Wigton v. 31 
The Bombay, 38 Fed. 512 [aff 38 Fed. P 553 
863] (holding that such a provision, . 
although of some weight, did not out- 
weigh other provisions of the charter 
party indicative of a demise). 


21. In re Certain Logs of Mahog-| Y.) 
any, 5 F. Cas. No. 2,559, 2 Sumn. 589. 


22. Boston, etec., R. Co. v. Malley, 
288 Fed. 864. But see U. S. v. Shea, 35 
152 U. S. 178, 14 SCt 519, 38 L. ed. 403 ; 


221; 


32. 
GN... Yi.) “653: 
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33 F. (2d) 94 [rev 8 F. (2d) 552, and 
certiorari den 280 U. S. 589 mem, 50 
SCt 37 mem, 74 L. ed. 638 mem]. 


Barbaro v. Auditore Contract- 
ing Co., 215 App. Div. 
Christie v. Lewis, 2 B. & B. 410, 
6 ECL 206, 129 Reprint 1025. 


Saville v. Campion, 2 B. & Ald. 
503, 106 Reprint 449. 


Adams v. Carey, 60 Or. 153, 118 [a] 

Wheeler v. Curtis, 

rE v. Edes, 4 Cow. (N. 
34. Omoa, ete., 

Huntley, 2 C. P. D. 464. 

The St. Cloud, Brown. & L. 4, 


Coal, 


[§ 296 


tion from the demurrage if the vessel shall be de- 
tained by the owner or his agent for supples or 
repairs, or men,*? that the charterer may load, or 
discharge from on board such cargo, in the ports 
or places named in the charter, as by them shail be 
ordered,®* that the captain is to furnish the charter- 
ers with a copy of the log,?* that the owner shall 
consign the cargo as the charterer may designate,*° 
or that the cabins shall be for the benefit and at 
the disposal of the charterer.*® In like manner, 
charter party provisions making provision that the 
whole of the vessel available for carriage shall be 
at the sole use and disposal of the charterer,*’ that 
the vessel is let for the sole use of the charterer 
with liberty to sublet,?® that the vessel shall be em- 
ploved in a specified manner or for such other serv- 
ice as the charterer might designate,*®® that the char- 
terer shall pay the wages of the crew, or the expenses 
of the voyage,*® that the freight for the hire shall 
be paid until the vessel is again returned by the 
charterers to the owners at their home port in like 
good condition as when chartered,*+ that the captain 
and crew, although paid by the owners, shall be the 
agents of the charterers for all purposes under the 
charter,*? or that the master of a vessel, employed 
by the owner, shall be under the directions of the 
charterer, who may direct where cargo shall be taken 
and discharged,** or that the owner shall provide 
the vessel with the necessary men, supplies, and 
repairs,** or shall defray the expenses of the crew 


[1924] 2 DomLR 853. See Omoa, etc., 
Coal, éte.,Coz iv. Huntley, 2.C; Ps Bz 
464 (holding a charter provision that 
coals are to be supplied at the char- 
terer’S expense inconsistent with a 
demise). 


See Emery v. Hersey, 4 Me. 407, 16 
AmD 268 (so holding where the char- 
terer agreed to victual and man the 
vessel). 


595, 214 NYS 


Such provisions militate 
strongly against the idea of the char- 
ter as a contract of affreightment 
merely, but are not conclusive to 
that effect. Grimberg v. Columbia 
Packers’ Assoc., 47 Or. 257, 88 P 194, 
114 AmSR 927, 8 AnnCas 491. 


41. Weir v. Union SS. Co., [1900] 
An C525. 


11 Wend. 


ete Con Ne 


(holding that a similar provision for 
substitution was not of itself suffi- 
cient to show that a charter was not 
a demise). 


23. The Volund, 181 Fed. 643, 104 
CCA 373; Manchester Trust v. Fur- 
mess, [1895] 2 Q: B. 539. 


24. Manchester Trust v. Furness, 
Supra; Omoa, etc., Coal, ete., Co. v. 
Huntley, 2 (C6. PDs 464; 


25. Boston, ete., R. Co. v. Malley, 
288 Fed. 864; Warner Quinlan Asphalt 
COrNeV Aner ine. b.924i) Gans Se" 
236, [1924] 2 DomLR 853. But see 
Golear SS. Co. v. Tweedie Trading Co., 
146 Fed. 563 (holding a charter party 
a demise despite the presence of a like 
provision). 


26. Christie v. Lewis, 2 B. & B. 
410, 6 ECL 206, 129 Reprint 1025. 


27. Boston, ete., R. Co. v. Malley, 
288 Fed. 864; Warner Quinlan Asphalt 
Co. v. The King, [1924] Can. S. C. 236, 
[1924] 2 DomLR 853. 


28. Hansen v. Du Pont de Nemours, 


167 Reprint 269. 


36. Saville v. Campion, 
Ald. 503, 106 Reprint 449. 


87. Leary v. U. S:, 14 Wall. (U. S.) 
607, 20 L. ed. 756; The Volund, 181 
Fed. 6438, 104 CCA 873; Kerry v. Pa- 
cific Mar. Co., 121 Cal, 1564, 54 P 89, 
66 AmSR 65; Weir v. Union SS. Co., 
[1900] A. C. 525. 


38. Weir v. Union SS. Co., supra. 


2B, & 


39. Leary v.'U. S., 14 Wall. (U. 
S.) 607, 20 L. ed. 756. 
40. U. S—Clyde Commercial SS. 


Co. v. West India SS. Co., 169 Fed. 
275, 94 CCA 551. 


Mo.—Adams_ v. Homeyer, 
545, 100 AmD 391, 


N. Y.—Brown vy. Gray, 70 Hun 261, 
24 NYS 61. 


x! eerie: me Columbia Packers’ 
ssoe., rt , 88 P 194, 114 A 
927, 8 AnnCas 491. See 


Eng.—Warner Quinlan Asphalt Co. 
V. ybhe* King; s 924 Cane sancw2 36" 


45 Mo. 


42. Manchester Trust vy. Furness, 
PLSOS TF 2 Oe Basso» 


43. Deniff v. McCormick, 105 Or. 
697, 210 P 703. 


44, Leary v. U. S., 14 Wall. (U. S.) 
604, 20 L. ed. 756; Boston, etc., R. 
Co. v. Malley, 288 Fed. 864; Kleine v. 
Catara, 14 F. Cas. No. 7,869, 2 Gall. 
61; The Nathaniel Hooper, 17 F. Cas. 
No. 10,032, 3 Sumn, 542; Richardson 
v.. Winsor,” 20 “b..@as,) Noo” 11,795,0 3 
Cliff. 395; The Volunteer, 28 F. Cas. 
No. 16,991, 1 Sumn. 551; Kerry v. 
Pacifies Mars/Go. lot Cals 64s 05 Le 
89, 66 AmSR 65; Brown v. Gray, 70 
Hun 261, 24 NYS 61; Mactaggert v. 
Henry, 3 E. D. Smith (N. Y.) 390; 
Clarkson v. Edes, 4 Cow. (N. Y.) 470; 
Warner Quinlan Asphalt Co. vy. The 
Kings 4 [924 Cant SoG: 236, [19244 
2 DomLR 853. See In re Certain 
PPS oe Mahogany, 5 F. Cas. No. 2,- 
559; umn. 589, 596 (“I also 
that the clause, thet: the abealate 
owner Shall appoint the master and 
crew, and victual, and provision, and 
equip the ship during the voyage, is 
not of itself necessarily conclusive, 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 226-227] 


and the vessel,#5 have been considered and treated 
as compatible with, or indicative of, retention of 
control by the owner. Stipulations expressly pro- 
viding for the control of navigation by the owner,*® 
or designating the master and mariners as servants 
of the owner,*? are inconsistent with a construction 
of the charter party as a demise of the vessel; so, 
also, is an express declaration in the charter that 
it is not to be construed as a demise of the vessel.48 


[§ 227] (2) Language Indicative of, or Consistent 
with, Demise. It has been held, on the other hand, 
that a charter party might or did amount to a de- 
mise of the vessel’ constituting the charterer the 
owner for the particular purpose or voyage despite 
the presence in the contract of clauses providing that 
the owner was to provide an efficient crew*® and to 
pay their wages,°° that the owner should assume 
responsibility as to fire or marine risk,®! that the 
owners shall insure the vessel,®? or pay for insurance 
on it,°* that the charterer may discharge the offi- 
cers or crew for disobedience and hire others,°* that 
the captain shou'd be appointed by the owner,®® as 
should other of the officers or crew,°* that the owner 
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should provision and equip the ship during the voy- 
age,°” that disbursements in excess of a fixed sum 
cannot be made without the written consent of the 
owner,°* that the owner shall keep the hull and ma- 
chinery in efficient repair for the service,®® that the 
owner shall have a len upon all cargoes and all sub- 
freight for charter money due under the charter,®° 
that the general ownar shall have the right to cancel 
and terminate the charter party by taking posses- 
sion of the vessel at any time wherever the vessel 
might be found,®! or that the charterers cannot use 
the vessel for all voyages and that there is a restric- 
tion upon their right so to use her;®? while charter 
parties containing such other provisions as that 
the hirer should have the same authority as the owner. 
of the boat as-to her management and the control 
of the officers;®* or that the captain, although ap- 
pointed by the owners, shall be under the orders and 
direction of the charterers as regards employment, 
agency, and other arrangements;°* or that the of- 
ficers of the vessel, including those to be appointed 
by the owner, shall be in all respects under the order 
and direction of the charterer;**® or that he shall 
man and equip the vessel at his expense,®® or shall 


49. 5 
M4) SCE 519,738 dh. édix 4035 


that he retains the ownership during 
the voyage; and that the provision is 
controllable by other stipulations, 
showing a clear intention, that the 
charterer shall be owner for the voy- 
age. But I do consider such a stip- 
ulation, as very strong prima facie 
evidence in favor of the absolute 
owner, that he is deemed to be the 
owner for the voyage, and that it 
will require very cogent circum- 
stances to overcome it’); Weir v. 
Union SS. Co. [1900] A. C. 525 (a 
charter stipulation that the vessel 
should be maintained by the owners 
with sufficient complement of officers, 
seamen, etc., was held indicative of 
a contract of affreightment). 


45. The Capitaine Faure, 7 F. (2d) 
13 Jfatiiois He (20) 23313 ~ Boston, 6tc,, 
R. Co. v. Malley, 288 Fed. 864; Pacif- 
ic Impr. Co. v. Schubach-Hamilton SS. 
Co., 214 Fed. 854; Barbaro v. Aud- 
itore Contracting Co., 215 App. Div. 
595, 214 NYS .221; The Argyle v. 
Worthington, 17 Oh. 460; Adams v. 
Garey, -60 Ox. 153, (118, P 553. See 
Clarkson y. Edes, 4 Cow. (N. Y.) 470 
(similar holding as to a clause stat- 
ing that the vessel shall be navigated 
at the expense of the owner). 


[a] Provision that owner pay 
wages is persuasive, although not ab- 
solutely conclusive, to the effect that 
the charter is a contract for services. 
Pacific Impr. Co. v. Schubach-Hamil- 
ton SS. Co., 214 Fed. 854. 


46. Barnevo v. Munson SS. Line, 
OOM Naw ys A Soe Laon EE iore VWiatrnen 
Quinlan Asphalt Co. v. The _ King, 
[1924] Can. S. C. 236, [1924] 2 Dom 
LR 853. 


47. Pacific Impr. Co. v. Schubach- 
Hamilton SS. Co., 214 Fed. 854; War- 
ner Quinlan Asphalt Co. v. The King, 
[1924]. Can. S. C. 236, [1924] 2 Dom 
LR 853. 


48. Barnevo v. Munson SS. Line, 
939 N.Y. 486, 147 NE 75 [rev 209 
App. Div. 882, 205 NYS 911]. 

Siw. -Sheaj 152) U.S. 178, 
iis. 
Leeds, 149 Fed. 878 [aff 158 Fed. 1020, 
85 CCA 489]. 

50. The Charlotte, 285 Fed. 84 [aff 
299 Fed. 595 (certiorari den 266 U.S. 
604, 45 SCt 91, 69 L. ed. 463)]; Hills 
vy. Leeds, 149 Fed. 878 [aff 158 Fed. 
1020, 85 CCA 489]; Golcar SS. Co, v. 


Tweedie Trading Co., 146 Fed. 563; 
Auten v. Bennett, 183 N. Y. 496, 76 
NP 609, 5 AnnCas 620. See Cutler v. 
Winsor, 6 Pick. (Mass.) 335, 17 AmD 
885 (holding that provision for pay- 
ment of part of the expenses, includ- 
ing one man’s wages, where the ves- 
sel was chartered for a certain pro- 
portion of the net income, did not 
prevent the charter party from con- 
stituting a lease of the vessel). 


51. Hills v. Leeds, 149 Fed. 878 
{aff 158 Fed. 1020, 85 CCA 489]; Mid- 
dlebrook v. U. S., 67 Ct. Cl. 294 [cer- 
tiorari den 280 U. S. 564, 50 SCt 24, 
74 L. ed. 618]. 


52. Golcar SS. Co. v. Tweedie 
Trading Co., 146 Fed. 563; Baumwoll 
Manufactur v. Furness, [1893] A. C. 
8 [aff [1892] 1 Q. B. 253 (rev [1891] 
ZO Bes LOpale 


53. The Barnstable, 181 U. S. 464, 
21 SCt 684, 45 L. ed. 954 [rev 94 Fed. 
213 (aff 84 Fed. 895)]. 


54. Hills v. Leeds, 149 Fed. 878 
[aff 158 Fed. 1020, 85 CCA 489]. 

55. The Del Norte, 111 Fed. 542 
[aff'119 Fed. 118, 55 CCA 220]; Amer- 
ican Steel Barge Co. v. Cargo of Coal, 
107 Fed. 964 [rev on other grounds 
115 Fed. 669, 53 CCA 301]; In re Cer- 
tain Logs of Mahogany, 5 F. Cas. No. 
2,559, 2°Sumn. 589. 


{a] Such provision, although very 
important as indicating a charter 
wherein the charterer does not be- 
come owner pro hac vice, is not con- 
clusive on this point. American Steel 
Barge Co. v.. Cargo of Coal, 107 Fed. 
964 [rev on other grounds 115 Fed. 
669, 538 CCA 301]. 


56. The Charlotte, 285 Fed. 84 [aff 
299 Fed. 595 (certiorari den 266 U. 
S: 604, 45 SCt 91, 69 L. ed. 463)];, The 
Del Norte, 111 Fed. 542 [aff 119 Fed. 
118, 55 CCA 220]; In re Certain Logs 
of Mahogany, 5 F. Cas! No. 2,559, 2 
Sumn. 589; Adams v. Homeyer, 45 
Mo. 545, 100 AmD 391. 


57. In re Certain Logs of Mahoga- 
ny, 5 F. Cas. No. 2,559, 2 Sumn. 589. 
See U.S. v. Shea, 152,U. S. 178, 14.SCt 
519, 38 L. ed. 403 (so holding as toa 
clause whereby the owner undertook 
to furnish fuel). 


58. The Nat E. Sutton, 42 F. (2d) 
229. 
59. The Charlotte, 285 Fed. 84 [aff 


299 Fed. 595 (certiorari den 266 U. S. 
604, 45 SCt 91, 69 L. ed. 463)]; Gol- 
car SS. Co. v. Tweedie Trading Co., 
146 Fed. 563; Baumwoll Manufactur 
v. Furness, [1893] A. C. 8 [aff [1892] 
1 Q. B. 253 (rev £18914 2.Q, Baslo)a: 


60. Golear SS. Co. v. Tweedie 
Trading Co., 146 Fed. 563; American 
Steel Barge Co. v. Cargo of Coal, 107 
Fed. 694 [rev on other grounds 115 
Fed. 669, 53 CCA 3801]; Baumwoll 
Manufactur v. Furness, [1893] A. C. 
8 [aff [1892] 1 Q. B. 253 (rev [1891] 
2 QV BL S10). 


61. Rich v. Jordan, 164 Mass, 127, 
41 NE 56. 


62. Baumwoll Manufactur v. Fur- 
ness, [L893] Aj C278. [atts iso ee @e 
B. 253° (rev [1891] 2 Q. By 3110)]- 

63. Hills v. Leeds, 149 Fed. 878 
[aff 158 Fed. 1020, 85 CCA 489]. 

64. The Thomas P. Beal, 11 F. 
(2d) 49; Golear SS. Co. v. Tweedie 


Trading Co., 146 Fed. 563; American 
Steel Barge. Co. v. Cargo of Coal, 107 
Fed. 964 [rev on other grounds 115 
Med. 669, 53 CCA 301) NowWistoniw. 
The Bombay, 38 Fed. 512 [aff 38 Fed. 
863]; Middlebrook v. U. S., 67 Ct. Cl. 
294 [certiorari den 280 U. S. 564, 50 
SCt 24, 74 L. ed. 618]; Rosenstein v. 
Vogemann, 102 App. Div. 39, 92 NYS 
86 [aff 184 Ne Y. 325) 77 INE) 26250 
But see Boston, ete., R. Co. v. Mal- 
ley, 288 Fed. 864 (where such a clause 
in a charter party was held to indi- 
eate, from the connection in which it 
appeared, that the charter was a con- 
tract of affreightment merely); The 
Beaver, 219 Fed. 139, 135 CCA 387 [aff 
197 Fed. 866] (holding such a pro- 
vision not inconsistent with a char- 
ter in the nature of an affreightment 
contract); Pacific Impr. Co. v. Schu- 
bach-Hamilton. SS. Co., 214 Fed. 854 
(where such a provision was regarded 
as an indication that the charter par- 
ty was a contract of affreightment 
merely); Wehner v. Dene Steam 
Shipping Co., [1905] 2 K. B. 92 (where 
a charter party containing such a 
clause nevertheless was treated as 
a contract of affreightment merely, 
and not as a demise). 

65. The Del Norte, 119 Fed. 118, 
55 CCA 220 [aff 111 Fed. 542]. 

66. U. S.—Devoe y. The Fashion, 
7 F. Cas. No. 8,844; Drinkwater v. 
The Spartan, 7 F. Cas. No. 4,085, 1 


160 [58 C.J.] 
pay for provisions, stores, supplies, ete.,°7 or shall 
keep the vessel in repair®®’ and dock and paint her at 
his own expense ;°® or that the charterer shall select 
the officers and erew,’® particularly where he is re- 
quired in connection therewith to be responsible for 
the conduct of those so appointed as he would be for 
his own servants;71 or that the charterer shall have 
full charge of the vessel;’? or that the charterers 
agree to indemnify the owners from all consequences 
arising from the captain’s signing or complying with 
bills of lading;*? or that, in the event of the hap- 
pening of certain contingencies, the master shall, on 
receiving notice thereof, take and hold possession 
of the vessel for and as the representative of the 
owner;7* or that the charterer shall insure the ves- 
sel;*° or that the charterer should have the absolute 
right of selection of the place for discharge of the 
cargo, provided the steamer shall he safely afloat 
at any tide;*® or that it shall be lawful for the 
charterers or their agents to load the vessel;‘* er 
that the charterer shall have the right to employ 
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the vessel in any kind of lawful carriage anywhere 
between fixed limits;7® or that all of the earnings 
of the vessel during the term, of whatever character, 
shall belong to the charterer and inure to his sole 
benefit;7® or that the charterer shall have a prior 
option to purchase the vessel at any time during the 
term of the charter,®° have been treated as operative 
to indicate a letting of the boat. 


[§ 228] (3) Charter of Whole Vessel. A charter 
of the whole ship is not conclusive of a demise,*? 
nor is the mere fact that the charter party contem- 
plates that the charterer is to have the whole and 
exclusive use of the vessel,8? and a charter party 
will not be thus construed, unless the possession is 
transferred to the charterer, even where the whole 
capacity of the vessel is let.*? However, that cir- 
cumstance, coupled with a chartering for a voyage to 
be made by the charterers, has been treated as indica- 
tive of that result,’+ as likewise where it is coupled 
with an agreement of the charterer to pay hire for 
the use of the vessel.*° On the other hand, where 


Ware 145. 


Mass.—Urann v. Fletcher, 1 Gray 
125; Reynolds v. Toppan, 15 Mass. 
370, 8 AmD 110. 


Mich.—Marquette First Nat. Bank 
v. Stewart, 26 Mich. 83. 


N. Y.—Hallet v. Columbian Ins. 
Co., 8 Johns. 272. 


Eng.—Reeve v. Davis, 1 A. & HE. 
312, 28 ECL 159, 110 Reprint 1224. 


But see Emery v. Hersey, 4 Me. 407, 
16 AmD 268 (where a charter party 
providing that the charterer should 
victual and man the vessel was held 
not a demise). 


{a] That charterer yielded the se- 
lection of the crew, in fact, to the 
general owner does r@t affect the 
force or operation of the charter 
clause. Marquette First Nat. Bank 
v. Stewart, 26 Mich. 83. 


67. The Barnstable, 181 U. S. 464, 
21 SCt 684, 45 L. ed. 954 [rev 94 Fed. 
213 (¢aff $4 Fed. -895)];~ American 
Steel Barge Co. v. Cargo of Coal, 107 
Fed. 964 [rev on other grounds 115 
Fed. 669, 53 CCA 301]; Auten v. Ben- 
MOGUL LOG MiNi ns ica: 9165 On UNG) GOOD, 
AnnCas 620. 


[a] Such provision, taken by it- 
self, is not conclusive, but is import- 
ant and has been said seldom, if ever, 
to be found in charters by which the 
owner retains the possession of the 
vessel. American Steel Barge Co. v. 
Cargo of Coal, 107 Fed. 964 [rev on 
other grounds 115 Fed. 669, 53 CCA 
301]. 


68. American Steel Barge Co. v. 
Cargo of Coal, 107 Fed. 964 [rev on 
other grounds 115 Fed. 669, 53 CCA 
301]. 


69. American Steel Barge Co. v. 
Cargo of Coal, supra. 


70. The Barnstable, 181 U. S. 464, 
21 SCt 684, 45 L. ed. 954 [rev 94 Fed. 
213, 36 CCA 199 (aff 84 Fed. 895)]; 
Posey v. Scoville, 10 Fed. 140; Lander 
vy. Clark, I. N. ¥. Super. 355: 


71. Belcher v. Capper, 4 M. & G. 
502, 438 ECL 502, 134 Reprint 207. 


72. The Del Norte, 119 Fed. 118, 55 
CCA 220 [aff 111 Fed. 542]; Posey v. 
Scoville, 10 Fed. 140. 


73. Golear SS, Co. v. Tweedie 
Trading Co., 146 Fed. 563; American 


Steel Barge Co, v. Cargo of Coal, 107 
Fed. 964 [rev on other grounds 115 
Fed. 6695 (53, CCA V30Iiew Iwastont ve 
The Bombay, 38 Fed. 512 [aff 38 Fed. 
863]: Rosenstein v. Vogemann, 184 
INS YG S200. oNDo 6215, 6m Ann @ alsa ia. 
Baumwoll Manufactur v. Furness, 
[1893], eAl GC. S fati ss 2 ik Oo eB e253 
(rev [1891] 2 Q. B. 310)]. But see 
Boston, etc.,.R. Co. v. Malley, 288 Fed. 
864 (where a charter party, although 
containing such a clause, was held a 
contract of affreightment only); 
Warner Quinlan Asphalt Co. v. The 
King, [19241 Camry SiC. 236, [19247 02 
DomLR 853 (holding that a provision 
that the captain should attend daily, 
if required by the charterer or its 
agents, to sign bills of lading, and 
that the charterers should idemnify 
the owners from all consequences or 
liabilities that might arise from the 
captain signing bills of lading or oth- 
er documents, was inconsistent with 
a demise and indicated retention of 
possession by the owners); Wehner 
v. Dene Steam Shippirg Co., [1905] 2 
K. B. 92 (where, despite the presence 
of such a term in the charter party, 
it was treated as a contract of af- 
freightment merely); Manchester 
Trust v. Furness, [1895] 2 Q. B. 539 
(where, despite the inclusion of such 
a clause, the charter was held a con- 
tract of affreightment and not a de- 
mise). 


74. The Del Norte, 119 Fed. 118, 55 
CCA 220 [aff 111 Fed. 542]. 


_[a]_ Reason for rule.—‘‘The provi- 
sion that the master should take and 
hold possession as the representative 
of the owner upon the happening of 
the specified condition necessarily im- 
plies that prior to the happening of 
the designated contingency he was 
holding possession as the representa- 
tive of somebody else—the charterer.” 
ThesDel Norte y dio peed eee gy Al 2 5) 
CCA 220 [aff 111 Fed. 542]. 


75. Auten v. Bennett, 183 N. Y. 
496, 76 NE 609, 5 AnnCas 620. 


76. Golear ~SS:"Co. “v.. Tweedie 
Trading Co., 146 Fed. 563; Rosenstein 
v. Vogemann, 184 N. Y. 325, 77 NE 625, 
6 AnnCas 13. 


77. Drinkwater v. The Spartan, 7 
F. Cas. No. 4,085, 1 Ware 145. 


78. American Steel Barge Co. v. 
Cargo of Coal, 107 Fed. 964 [rev on 
other grounds 115 Fed. 669, 53 CCA 


301]. : 
79. The Del Norte, 119 Fed. 118, 55 


CCA 220) [aff 114 Meds e542 isee 
Belcher v. Capper, 4 M. & G. 502, 43 
ECL 502, 134 Reprint 207 (similar 


holding as to a provision that freight 
is to be paid according to the bills of 
lading to the master appointed by the 
charterer, for the charterer’s use, 
without any stipulation for its appli- 
cation to the hire of the vessel). 


80. American Steel Barge Co. v. 
Cargo of Coal, 107 Fed. 964 [rev on 
pet grounds 115 Fed. 669, 53 CCA 

1]. 


81. Drinkwater v. The Spartan, 7 
F. Cas. No. 4,085, 1 Ware 145. 


82. The Arizonan, 136 Fed. 1016, 
1017 [rev on other grounds 144 Fed. 
81, 75 CCA 239); 


“A charter party contemplates that 
the charterer shall have the whole and 
exclusive use of the vessel, whether 
or not there be a demise of the ship. 
In case of a demise the charterer has 
possession, whereby right of use is 
given. If the charter party is less 
than a demise, the charterer is en- 
titled to exclusive use, but not to pos- 
session. Here the owner did not un- 
dertake to furnish possession, but to 
furnish the service of its servants 
and a vessel retained in it possession. 
Therefore it is concluded that the 
mere fact that the charterer was en- 
titled to the exclusive use does not 
differentiate it from rights under a 
charter amounting to a demise or 
less than a demise. It would be en- 
titled to exclusive use in either case.” 
The Arizonan, supra. 


83. The Beaver, 219 Fed. 139, 135 
CCA 37 [aff 197 Fed. 866, and quot 
Cyc]; The Erie, 8 F. Cas. No. 4,512, 
2 Ware 225 [rev on other grounds 7 
F.-Cas. No. 3,980, 1 Cliff. 135). 


[a] Effect of letting of whole ves- 
sel where not demise.—Where the en- 
tire capacity of the vessel is char- 
tered to one party, the owner becomes 
a special and not a common carrier, 
and may contract against consequenc- 
es of his servants’ negligence. The 
Beaver, 219 Fed. 139, 185 CCA 37 [aff 
197 Fed. 866, and quot Cyc]; The Fri, 
154 Fed. 333, 83 CCA 205. 


84 Drinkwater v. The Spartan, 7 
F. Cas. No. 4,085, 1 Ware 145; Urann 
v. Fletcher, 1 Gray (Mass.) 125. 


85. Husten v. Richards, 44 Me. 182. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 228-231] 


the charter lets, not the whole vessel, but the whole 
tonnage to the charterers, that form of expression 
indicates that the charter is not a demise.’¢ 


[§ 229] (4) Charter of Part of Vessel. 
that the charterer does not charter the whole vessel 
has been treated as a circumstance indicating that 
the charterer is not to become owner pro hac vice.87 
A clause, reserving and excepting from the whole 
space of the vessel, granted to the charterer, such 
space as might be necessary for the officers or the 
crew, or for the supplies needed for the working of 
the vessel, has been treated as seemingly designed to 
exclude any intention of the general owner to give 
up the control of the vessel,* although such a pro- 
vision has been said by other authority to be unim- 
portant,*® and charter parties have been construed 


as demises despite its presence.®? 
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The fact 


hired,” and the 
The terms 


“charter,” 
em, 2°? and “‘hire’’? have been held not to be words 
of demise, in this connection. 


[§ 231] (b) Stipulations as to “Delivery.’’? 
charterer’s agreement to deliver the vessel up to the 
owner after the performance of the voyage has been 
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In General. The presence,of express words of let- 
ting or demise indicates that the charterer is, by the 
charter party, the owner pro hae vice.?! 
appropriate to the demise of the vessel is not conelu- 
sive,?? but has considerable weight;®* the effect to 
be given to such a provision essentially depends on 
all the terms of the instrument taken together.®4 
Thus a special ownership does not necessarily pass, 
although the terms of the instrument are “let and 


Language 


hirer agrees to pay a gross sum.?® 
plete irereinuinoasae 


The 


regarded as furnishing evidence ef a demise,* but 


[§ 230] (5) Presence of Terms of Demise—(a) 


86. Hooe v. Groverman, 1 Cranch. 
(UL S.) 214, 2 L. ed. 86; Wheeler v. 
Curtis; 11 ywWends ENs Ye) 653" 

87. Donahoe v., Kettell, 7 F. Cas. 
INOwtto; 950, 21 litt, ish aykcleine. sve 
Catara, 14 FB. Cas. No. 7,869, 2 Gall. 
61; The Nathaniel Hooper, 17 F. Cas. 


No. 10,032, 3 Sumn. 542; The Volun- 
teer, 28 EF. Cas. No. 16,991, 1 Sumn. 
551; Mactaggert v. Henry, 3 E. D. 
Smith (N. Y.) 390. But see Durando 
v. NewYork, etce., Steamboat Co., 4 
NYS 386, 23 AbbNC 56 (where the 
owner of a boat let to another the 
privilege of conducting a restaurant 
on the boat, in return for the latter’s 
agreement to feed the crew at a speci- 
fied rate, and to pay a stipulated sum 
for the priviiege of keeping a restau- 
rant for passengers on board, the 
agreement was a demise of the restau- 
rant, constituting the hirer owner pro 
hac vice of so much of the boat, and 
absolving the general owner from lia- 
bility on the hirer’s contracts for 
supplies for the restaurant). And 
See cases infra note 88. 


ss. U. S.—Boston, etc., R. Co. v. 
Malley, 288 Fed. 864; The Volund, 181 
Fed. 643, 104 CCA 373; The Nathaniel 
gn ers 17 F. Cas. No. 10,032, 3 Sumn. 
542, 


Ga.—Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 


Hawaii.—Fessenden vy. Cargo of the 
Charles, 1 Hawaii 161. 


INGYS—Hacar ve Clark, WSoNn Y. 45. 
[rev 12 Hun 524]; Barbaro v. Audi- 
tore Contracting Co., 215 App. Div. 
595, 214 NYS 221; Holmes v. Paven- 
stedt, 7 N. Y. Super. 97; Wheeler vy. 
Curtis, 11 Wend. 653; Clarkson v. 
Eides, 4 Cow. 470; McIntire v. Bowne, 
1 Johns. 229. 


Or.—Grimberg v. Columbia Pack- 
CLrSteAsSsoc., 47.Ore 20, oo) SLo4 dere 
AmSR 927. 


‘Ene.—-Weir v. Union SS. Co., [1900] 
A. C. 525; The St. Cloud, Brown. & 
ie 4, 167° Reprint (269; , Omoa,_ etc., 
Goal, icte,, Co. v. Huntley, 2: €. P. D. 
464; Manchester Trust v. Furness, 
[1895] 2-Q. B. 539. 


89. American Steel Barge Co. v. 
Cargo of Coal, 107 Fed. 964 [rev on 
other grounds 115 Fed. 669, 53 CCA 
SOT. 


90. Golcar SS. Co. v. Tweedie 
Trading Co., 146 Fed. 563; American 
Steel Barge Co. v. Cargo of Coal, 107 
Fed. 964 [rev on other grounds 115 
Fed. 669, 53 CCA 301]; Middlebrook v. 
U. S., 67 Ct. Cl. 294 [certiorari den 
280 U.S. 564, 50 SCt 24, 74 L. ed. 618]; 


[58 C. J.—11] 


ee v. Fletcher, 1 Gray ess 
29. 
91. American Steel Barge Co. v. 


Cargo of Coal, 107 Fed. 964 [rev on 
other grounds 115 Fed. 669, 53 CCA 
301]; Wigton v. The Bombay, 38 Fed. 
912 [aff 38 Fed. 863]; In re Certain 
Logs of Mahogany, 5 F. Cas.’ No. 
2,559, 2 Sumn. 589; Christie v. Lewis, 
2 B. & B. 410, 6 ECL 206, 129 Reprint 
1025; Belcher v. Capper, 4 M. & G. 
502, 438 ECL 502, 134 Reprint 207; 
Trinity House v. Clark, 4 M. & S. 288, 
105 Reprint 841; Meiklereid v. West, 
1Q. B. D. 428. See Middlebrook v. U. 
S., 67 Ct. Cl. 294 [certiorari den 280 
WS. 564, 50 SCt 24,7 74 1. eds 7613) 
(where it was said to be obvious from 
a charter clause, that the vessel was 
“to be placed at the disposal of the 
charterers,” that the charter was a 
demise). 


92. U. S.—The Charlotte, 285 Fed. 
84 [aff 299 Fed. 595 (certiorari den 
PAK Wig ts COOLS iby kOe Sib IOS) aby, exalt 
463)]; The Volund, 181 Fed. 643, 104 
CCA 373; American Steel Barge Co. 
v. Cargo of Coal, 107 Fed. 964 [rev on 
other grounds 115 Fed. 669, 53 CCA 
301]; In re Certain Logs of Mahog- 
any, 5 FE. Cas. No. 2,559, 2 Sumn. 589; 
The Volunteer, 28 F. Cas. No. 16,991, 
1 Sumn. 551. 


N. Y.—Clarkson v. Edes, 4 Cow. 470. 


Or:—Adams v. Carey; 60 Or, 9153, 
118 P 553. See Grimberg v. Columbia 
Packers’ Assoc., 47 Or. 257, 83 P 194, 
114 AmSR 927, 8 AnnCas 491 (recog- 
nizing rule). 


Eng.—Christie v. Lewis, 2 B. & B. 
410, 6 ECL 206, 129, Reprint 1025. 


Can.—Warner Quinlan Asphalt Co. 
v. The King, [1924] Can. S. C. 236, 
[1924] 2 DomLR 853, 856. 


“Such phrases as ‘let’ and ‘deliver’ 
2") © SareWdue to the “niluence, of 
the older system of demise.’ Such 
words must yield to the intention of 
the parties to be gathered from the 
instrument as a whole.” Warner 
Quinlan Asphalt Co. v. The King, 
supra. 


93. The Charlotte, 285 Fed. 84 [aff 
299 Fed. 595 (certiorari den 266 U. S. 
604, 45 SCt 91, 69 L. ed. 463)]; Ameri- 
can Steel Barge Co. v. Cargo of Coal, 
107 Fed. 964 [rev on other grounds 115 
Fed. 669, 53 CCA 301]; Adams vy. 
Carey, 60 Or. 153, 118 P 558; Christie 
v. Lewis, 2 B. & B. 410, 6 ECL 206, 
129 Reprint 1025. 

94. In re Certain Logs of Mahog- 


any, 5 F. Cas. No. 2,559, 2 Sumn. 589; 
The Volunteer, 28 F. Cas. No. 16,991, 1 


Sumn. 551; Clarkson v. Edes, 4 Cow. 
l CN. Y.) 470; Christie v. ewis, 2B. 
& B. 410, 6 ECL 206, 129 Reprint 1025; 
Belcher v. Capper, 4 M. & G. 502, 43 
ECL 502, 134 Reprint 207; Warner 
Quinlan Asphalt Co. v. The King, 
crpedd Can. S. C. 236, [1924] 2 DomLR 
oO. 


95. The Beaver, 219 Fed. 139, 135 
CCA 37 [aff 197 Fed. 866, and quot 
Cyc]; Palmer v. Gracie, 18 F. Cas. No. 
10,692, 4 Wash. C. C. 110 [rev on oth- 
er grounds 8 Wheat. 605, 5 L. ed. 696]; 
The Argyle v. Worthington, 17 Oh. 
460; Grimberg v. Columbia Packers’ 
Assoc., 47 Or. 257, 83 P 194, 114 AmSR 
927, 8 AnnCas 491. : 


96. Adams v. Carey, 60 Or. 153, 118 
P 553; Grimberg v. Columbia Pack- 
ers’ Assoc., 47 Or. 257, 83 P 194, 114 
AmSR 927, 8 AnnCas 491. 


97. Adams v. Carey, 60 Or. 158, 118 
P 553. 
98. Grimberg v. Columbia Packers’ 


Assoc., 47 Or. 257, 88 P 194, 114 AmSR 
927. See Holmes v. Pavenstedt, 7 N. 
Y. Super. 97 (to same effect). 


99. Hansen v. Du Pont de Ne- 


mours, 33 F. (2d) 94 [rev 8 F. (2d) 
552, and certiorari den 280 U. S. 589 


mem, 50 SCt 37 mem, 74 L. ed. 638 
mem]. 
1. Adams v. Homeyer, 45 Mo. 545, 


100 AmD 391; Holmes vy. Pavenstedt, 
7 N. Y. Super. 97; Grimberg v. Colum- 
bia Packers’ Assoc., 47 Or. 257, 83 P 
194, 114 AmSR 927. 


[a] Especially when employed in 
a covenant on the part of the char- 
terer, without any use of the word 
in the clauses expressing the obliga- 
tions of the owner, the inference is 
against the signification of a leasing. 
Grimberg Vv. Columbia Packers’ 
Assoc., 47.Or. 257, 83 P 194, 114 AmSR 
927, 8 AnnCas 491. 


2. Omission of words of delivery 
see infra § 233 text and note 21. 


3. The Del Norte, 119 Fed. 118, 55 
CCA 220 [aff 111 Fed. 542]; Wigton v. 
The Bombay, 38 Fed. 512 [aff 38 Fed. 
863]; In re Certain Logs of Mahog- 
any, 5 BE. Cas. No. 2,559, 2 Sumn. 589; 
Drinkwater v. The Spartan, 7 F. Cas. 
No. 4,085, 1 Ware 145; Winter v. 
Simonton, 30 F. Cas. No. 17,894, 3 


Cranch. C. C. 104; Middlebrook v. U. 
S., 67 Ct. Cl. 294 [cert den 280 U. S. 
564, 50 SCt 24, 74 L. ed. 618]; Adams 


v. Homeyer, 45 Mo. 545, 100 AmD 
391; Lander v. Clark, 1 N. Y. Super. 
355. See Auten v. Bennett, 183 N. Y. 
496, 76 NE 609, 5 AnnCas 620 (so 


holding where the agreement was that 


AG? «tlo8sCxdal 
such a stipulation, or the use of such terms as “ac- 
ceptance,”® “employ,” and “delivery,”? in the char- 
ter party, although indicative of a demise of the ves- 
sel, is not absolutely irreconcilable with the contrary 
result. Such provisions are, for this purpose, to be 
construed in connection with the rest of the charter 
terms and given the effect appropriate to such con- 
struction.’ A clause for the payment of freight on 
the delivery of the cargo has, by analogy of reason- 
ing to the cases with reference to the delivery of the 
ship, been held to indicate that the charter party was 
not a demise of the vessel,® as have other undertak- 
ings and agreements of the owner referring to the de- 
livery of the cargo.?° 


[§ 232] (6) Provisions Regarding Compensation. 
Provision for compensation to be based on a fixed 
sum over and above the expenses of the vessel is not 
inconsistent with the interpretation of a charter 
party as being a contract for carriage only,'? and, 
indeed, is more in accord with such a view than with 
a construction of the charter party as a demise;*” 
and, likewise, a provision for compensation based on 
a proportionate share of the net earnings is consist- 
ent with a contract of affreightment merely.t? On 
the other hand, the charter party has been construed 
as a demise of the vessel, although it was provided 
that the compensation of the owner should consist 
of a certain proportion of the net proceeds of the 
adventure.‘* It is insufficient to show an intention 
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[§§ 231-233 


that the charter shall operate as a lease of the vessel, 
that the parties stipulate for compensation on a per 
diem basis.1° The payment of a gross sum for the 
hire of the chartered vessel is not inconsistent with 
retention of possession and control by the general 
owner.1® 


[§ 233] (7) Omission of Particular Terms and 
Expressions. The omission of words of grant or de- 
mise,'* or of express declarations imposing duties on 
the charterer, which are appropriate as incidents to 
the rights of possession or control,*® has been treat- 
ed as significant to indicate that he did not become 
owner pro hac vice. It is not, however, indispensable 
to constitute the charterer the owner for the voyage 
that express terms of demise and letting should ap- 
pear on the face of the charter party,?® but is suffi- 
cient that the language used shows an intent to trans- 
fer the possession, command, and control.*° The 
fact that the charter party contains no terms or ex- 
pressions with regard to delivery of the vessel is sig- 
nificant as indicating that the charter is not a de- 
mise.24 The omission of words appropriate to a con- 
tract of affreightment merely, and the presence of 
terms peculiarly appropriate to a demise, indicate 
the latter to be the intended effect of a charter 
party.*?. The omission of any express declaration 
that it should be the owner’s duty to man and equip 
the vessel has been said in at least one case to have 
some weight as indicating an intention to vest in the 


the owner should deliver the vessel to 
the charterer and that the latter 
should return her in a specified port at 
the end of the term). 


4 Omoa, etc., Coal, ete., Co. v. 
Huntley, 2 C. P. D. 464. And see 
cases infra note 7. 


5. Grimberg v. Columbia Packers’ 
Assoc., 47 Or. 257, 88 P 194, 114 AmSR 
927, 8 AnnCas 491. 


6. Grimberg v. Columbia Packers’ 
Assoc., supra. 


7. Clyde Commercial SS. Co. v. 
West India SS. Co., 169 Fed. 275, 94 
CCA 551; Adams v. Homeyer, 45 Mo. 
545, 100 AmD 391; Callahan v. Mun- 
son SS. Co., 71 Misc. 525, 130 NYS 869 
[aff 147 App. Div. 934 mem, 132 NYS 
1123 mem (aff 209 N. Y. 546 mem, 103 
NE 1122 mem)]; Grimberg v. Colum- 
bia’ Packers’ Assoc., 47 Or. 257, 83. .P 
194, 114 AmSR 927, 8 AnnCas 491. 


8. Clyde Commercial SS. Co. v. 
West India SS. Co., 169 Fed. 275, 94 
CCA 551; Adams v. Homeyer, 45 Mo. 
545, 100 AmD 391. 


9. Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 


10. Hooe v. Groverman, 1 Cranch 
CUPS.) 214) 2a eds S6hie iKienkye hv. 
Pacific Mar: Co., 121 Cal. 564, 54.2 


89, 66 AmSR 65; Saville v. Campion, 
2 B. & Ald. 503, 106 Reprint 449; 
Christie v. Lewis, 2 B. & B. 410, 6 
ECL 206, 129 Reprint 1025. 


Lo Hagardy. Clark, 78 Ne Yo 45 
[rev 12 Hun 524]. 


12. Hagar v. Clark, supra. 


13. Emery v. Hersey, 4 Me. 407, 16 
AmD 268; Hagar v. Clark, 78 N. Y. 
45 [rev 12 Hun 524]; Kenzel v. Kirk, 
2 Abb. Dec. (N. Y.) 500, 32 HowPr 
369 [aff 37 Barb. 113, 21 HowPr 184]; 
Secret v. Brown, 17 Barb. (N. Y.) 


14. The Phebe, 19 F. Cas. No. 


11,064, 1 Ware 265; Webb v. Peirce, 


29 F. Cas. Nov 17,320, 1 Curt. 104 [rev 
29 E. Cas. No. 17,321, 1 Sprague 19217; 
Thompson vy. Snow, 4 Me. 264, 16 AmD 
2603.. Bakery. Elucking, 5, (GLay, 
(Mass.) 596; Thompson v. Hamilton, 
12 Pick (Mass.) 425, 23 -AmD* 619; 
Cutler v. Winsor, 6 Pick. (Mass.) 335, 
17 AmD 385; Taggard v. Loring, 16 
Mass. 336, 8 AmD 140; Reynolds v. 
Toppan, 15 Mass. 370, 8 AmD 110. 
See to same effect The Nat HE. Sutton, 
42 F. (2d) 229 (where the charterer’s 
compensation was fixed at a certain 
proportion of the net income). 


“Tt makes no difference, in this re- 
spect, although the owner may be so 
far interested in the voyage that he 
receives for the hire of his vessel a 
certain proportion of her earnings in- 
stead of a fixed sum. Although this 
mode of determining the hire of the 
vessel gives to the contract the aspect 
of a partnership transaction, it is 
not admitted to draw after it the con- 
sequences of a partnership, but is 
considered merely as an equitable 
mode of ascertaining the charter, or 
the real value of the use of the ves- 
sele” ~The: “Phebe. 198k Wace ANo. 
11,064, 1 Ware 265. 


15. Adams v. Homeyer, 45 Mo. 545, 
100 AmD 391, 


16. Palmer v. Gracie, 18 F. Cas. 
No. 10,692, 4 Wash. C. C. 110 [rev on 
other grounds 8 Wheat. 605, 5 L. ed. 


696]; The Argyle v. Worthington, 17 
Oh. 460. 
17. U. S.—Richardson v. Winsor, 


20 F. Cas. No. 11,795, 3 Cliff. 395. 


Ga.— Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 


N. Y.—Hagar v. Clark, 78 N. Y. 45 
{rev 12 Hun 524]; Barbaro v. Auditore 
Contracting Co., 215 App. Div. 595, 214 
NYS 224) 


Or.—Grimberg v. Columbia Packers’ 


For later cases, developments and changes.in the law see Annotations, 


Assoc., 47 Or. 257, 88 P 194, 114 AmSR 
927, 8 AnnCas 491. 


Eng.—Saville v. Campion, 2 B. & 
Ald. 503, 106 Reprint 449. 


18: Hagar Vv. (Clarks 780 Naoto 
[rev 12 Hun 524]. See Swift v. Tat- 
ner, 89 Ga. 660, 15 SE 842, 32 AmSR 
101 (lending weight to the omission 
of any expressions showing that the 
charterer was to employ and pay the 
master and crew, in determining that 
a charter party was not a demise). 


[a]. Absence of clause providing 
for hire of officers and crew by char- 
terer.— Hagar v. Clark, 78 N. Y. 45 
[rev 12 Hun 524]. 


19. U.S. v. Shea, 152 U. S. 178, 14 
SCt 519, 38 L. ed. 403; Gibson v. Ma- 
netto Co.; 194 Wed. 331, 114 CCA 291; 
In re Certain Logs of Mahogany, 5 
F. Cas. No. 2,559, 2 Sumn. 589; Cor- 
nell Steamboat Co. v. U. S., 58 Ct. Cl. 
497 [aff 267 U. S. 281]; Baumwoll 
Manufactur v. Furness, [1893] A. C. 
8 aff 1892] 1)-Q:. B. 253 (rev / [18910 
2 Q. B. 310)]; Saville v. Campion, 2 
B. & Ald. 503, 106 Reprint 449; Col- 
vin v. Newberry, 1 Cl. & F. 283, 6 Re- 
print 923 [aff 7 Bing. 190, 20 ECL 92, 
131 Reprint 73 (rev 8 B. & C. 166, 15 
ECL 90, 108 Reprint 1006) ]. 


“No technical words are necessary 
to create a demise.” U.S. v. Shea, 
152. U.S. 178, 189, 14. SCt 519, 38° Ty: 
ed. 403 [quot Gibson v. Manetto Coy 
194 Fed. 331, 334, 114 CCA 291: Cor. 
nell Steamboat Co. v. U. S., 58 Ct. Cl. 
497, 512 (aff 267 U.eS.°281)]: 


20. U.S. v. Shea, 152 U.S. 178, 
SCt 519, 38 L. ed. 403; Gibson v. ‘Mas 
netto Co., 194 Fed. 331, 114 CCA 291: 
Cornell Steamboat Co. v. U. S., 58 Ct. 
C15 497 [att 267°U. Se 23817. 


21. Pacific Impr. Co. v. Schubach- 
Hamilton SS. Co., 214 Fed. 854. 3 


22. Winter v. Simonton, 30 F. 
No. 17,894, 8 Cranch. C. C. 104, ea 


— 


Same title and section number, 


§§ 233-236] 


charterer the ownership for the voyage.2? The fact 
that there is no provision for the duration or termi- 
nation of the charter party is not sufficient to pre- 
vent a charter from constituting a demise of the 
vessel.?* The omission of words expressly declaring 
the charter not to be a demise is not material in de- 
termining its character, where that sufficiently ap- 
pears from the context of the whole instrument.25 


[§ 234] d. Subsequent Conduct of Parties as Aid 
to Determination. The conduct of the parties under 
the charter may be useful to aid in the construction 
of a charter party: where it is uncertain from the 
terms employed whether it was intended as a demise 
or as a mere contract for affreightment.?¢ 


[§ 235] e. Barges and Similar Boats without Mo- 
tive Power. Charters of barges without motive pow- 
er accompanied by a bargee paid by the owner are 
demises,** even though the general owner is himself 


23. 
Abb. Adm. 242 [aff 1 F. Cas. No. 17, 
1 Blatchf. 360]. 


24. Cutler v. Winsor, 
(Mass.) 335, 17 AmD 385. 

25. Barbaro v. Auditore Contract- 
ing Co., 215 App. Div. 595, 214 NYS 
221. 


26. 


6) EPicks 


Wes? vs Sheavls2)U.-Sh. 1178) 14 
Sct 519, 38 L. ed. 403; The R. Lena- 
han, Jr., 43 EF. (2d) 858; The Aber- 
foyle, 1 F. Cas. No. 16, Abb. Adm. 
PAM att seers SassiNO. ti) le Blavehit. 
360]; In re Certain Logs of Mahog- 
any, 5 F. Cas. No. 2,559, 2 Sumn. 589. 


[a] Abandonment by general own- 
er of wrecked vessel to an_ insurer 
is not a constructive acceptance of 
possession from a charterer who is 
owner pro hac vice, so as to alter the 
relations of the parties, such an aban- 
donment being ineffective and res in- 
ter alios actos when done without the 
consent of the charterer. Marquette 
First Nat. Bank v. Stewart, 26 Mich. 
33. 

[b] Making inquiry as to condi- 
tion of vessel from time to time is not 
such a circumstance, when done by 
the general owner, as to show that 
the charter is not a lease of the ves- 


sel. Anderson v. Boyer, 156 N. Y. 
93, 50 NE 976. 
[c] However (1) the fact that 


the master received his letter of in- 
struction from the charterers, and 
that the general owner gave him a 
copy of the charter party only, and 
verbal instructions to proceed ac- 
eordingly, is insufficient to prevent a 
eharter from operating as a contract 
of affreightment merely, not being 
necessarily inconsistent therewith 
(The Volunteer, 28 F. Cas. No. 16,991, 
1 Sumn. 551); (2) nor does the mere 
fact that the general owner furnishes 
supplies and appoints a master and 
erew and pays them of its own force 
suffice to alter relations between the 
parties (The R. Lenahan, Jr., 43 F. 
(2d) 858). ‘ 

[d] Appointment of pilot by the 
one party or the other does not alter 
the character of the hiring. Bramble 
v. Culner, 78 Fed. 497, 24 CCA 182. 


27. The Nat E. Sutton, 42 F. (2d) 
229: Bushey v: Hedger, 40 F. (2a) 
417; ‘O’Boyle v. McGirr, 39 F. (2d) 
637; Moran Towing, etc., Co. v. New 


York, 36 F. (2d) 417; e Cary Brick 
Go. No. 8, 340F. (2d) 981; O’Brien v. 
New York, 9 F. (2d) 542 (same rule 
applied to the charter of a scow); 
White v. Schoonmaker-Connors Co., 
265 Fed. 465; Graves v. Davis, 235 N. 


The Aberfoyle, 1 F. Cas. No. 16,, Y. 315, 139 NE 280. 


| not be liable. 


the charterer, 
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See White v. 
Upper Hudson Stone Co., 248 Fed. 893, 
160 CCA 651 (similar holding as to 
the charter of a scow); The Carroll, 
248 Fed. 475 (same holding where the 
barge master was appointed by the 
charterer); Dailey v. Carroll, 248 Fed. 
466, 160 CCA 476 (similar holding as 
to the charter of a scow); Hastorf 
v. Long-Broadhurst Co., 239 Fed. 852, 
152 CCA 638 (similar holding as to 
the charter of a scow); The Willie, 
231 Fed. 865, 146 CCA 61 (similar 
holding as to scows); Zabriskie v. 
New York, 160 Fed. 235 (same rule 
as to scows); Brooklyn Ash Removal 
Co. v., Connell, 225. N:; Y..503, 122 Nv 
620 (similar holding as to scows). ° 


“The so-called ‘captains’ of such 
craft are no more than laborers or 
deckhands, who cannot reasonably be 
looked upon as are Shipmasters exer- 
cising a real command, based on stat- 
ute, custom, and historic law.” « Dail- 
ey v. Carroll, 248 Fed. 466, 467, 160 
CCA 476. 


[a] Proposed limitations on rule 
rejected.—(1) It has been held that 
the rule as to chartering of barges 
applies, although the barge is char- 
tered for use elsewhere than in New 
York Harbor (Bushey v. Hedger, 40 
Been G2a)t A) E G2) and although 
barges of the class chartered carry 
wheels hooked up for steering (Bush- 
ey v. Hedger, supra). 


{[b] That hiring was not continu- 
ous but intermittent, under “open 
market orders,’ did not operate to 
prevent the charter of scows from 
being a demise. Moran Towing, etc., 
Co. v. New York, 36 F. (2d) 417. 


[c] Scow captain expressly made 
owner’s agent.—It does not defeat the 
character of the charter of a scow, 
as a demise, that the charter pro- 
vides that the owner shall furnish a 
captain, to be under the charterer’s 
control and orders, but for whose act 
in the care, movement, and naviga- 
tion of the scow the charterer shall 
Brooklyn Ash Remov- 
al Co. v. Connell, 225 N. Y¥. 503, 122 
NE 620. 

[ad] Barge captain (1) remains 
the agent and servant of the owner, 
however, as between the owner and 
and the latter con- 
tinues responsible for injuries result- 
ing from the former’s acts and negli- 
gence (The Cary Brick Co. No. 8, 34 
F. (2d) 981; Schoonmaker-Conners 
Co. v. Rosoff Engineering Co., 10 F. 


(2d) 64; C. F. Harms Co. v. Turner 
Constr. Co., 3 F. (2d) 591 [aff 290 
Fed. 612]; Morey v. New Rochelle, 
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the bargee,?* as are all bareboat charters of boats 
without motive power.?9 
without motive power are chartered in conjunction 
with one having such power, to be used as a single 
flotilla, the charter is a mere contract of affreight- 
ment as to the whole group if the circumstances are 
such that it is so as to the vessel possessing motive 
power under the rules generally applicable;?° and 
this is true, although the boats without motive pow- 
er are first hired,*! and although there is added to 
the flotilla a boat without motive power chartered 
from a third person by the charterer so as to consti- 
tute him, as to that boat, owner pro hae vice.?? 


[§ 236] 2. Effect of Charter’s Character on Lia- 
bility of Owner and Charterer**—a. General Re- 
sponsibility for Conduct of Master and Crew as 
Agents or Servants—(1) In General. Where a char- 
ter party 1s a mere contract for the service of af- 
freightment, the master is the agent of the owner,?* 


Where, however, boats 


254 Fed. 425, 166 CCA 57; Dittmar v. 
Frederick Starr Contracting Co., 249 
Fed. 437, 162 CCA 3 [mod 235 Fed. 
263] [in such particulars as making 
liner fast]};" Dailey v. Carroll, 248 
Fed. 466, 160 CCA 476; The Stella, 
243 Fed. 216; Hastorf v. Long-Broad- 
hurst Co., 239 Med. 852, 152) CGA ‘638; 
The Willie, 231 Fed. 865, 146 CCA 61; 
Zabriskie v. New York, 160 Fed. 235; 
Hastorf v. Hudson River Stone Sup- 
ply Co., 110 Fed. 669 [aff 114 Fed. 
1019, 52 CCA 566]. . See O’Brien v. 
New York, 9 F. (2d) 542 [recogniz- 
ing rule]; The Adah, 245 Fed. 378, 
382 [“The charter [of a scow for 
lighterage] is not a demise, in the 
complete sense of making the cap- 
tain the servant of the charterer 
for all purposes’’]), (2) at least 
where the boat is engaged in harbor 
business only (Dailey v. Carroll, 248 
Fed. 466, 160 CCA 476), (3) regard- 
less of whether the result of his neg- 
ligence is injury by or to the boat 
(Dailey v. Carroll, supra). 


28. Graves v. Davis, 235 N. Y. 315, 
139 NE 280. 


29. The Mercer, 14 F. (2d) 488; 
Hastorf v. F. R. Long-W. G. Broad- 
hurst Co., 239 Fed. 852, 152 CCA 638; 
Monk v. Cornell Steamboat Co., 198 
Fed. 472, 117 CCA 232 [rev 175 Fed. 
271]; The Daniel Burns, 56 Fed. 605, 
6 CCA 49 [aff 52 Fed. 159]. 


30. Hansen v. Du Pont de Ne- 
mours, 83 F. (2d) 94, 96 [rev 8 FE. 
(2d) 552 and certiorari den 280 U. S. 
589 mem, 50 SCt 37 mem, 74 L. ed. 
638 mem]. 

“The rule that barges, when left 
with bargees, are demised, is confined 
to those which have no motive power 
of their own.” Hansen v. Du Pont 
de Nemours, supra. 


31. Hansen v. Du Pont de Ne- 
mours, Supra. 
32. Hansen v. Du Pont de Ne- 


mours, supra. 
33. Cross references: 

Charterer’s liability for injury to ves- 
sel as affected by nature of char- 
ter party see infra §§ 315-319. 

Demise of vessel as affecting liability 
for wharfage see infra § 282. 

Power of charterer to appoint mas- 
ter see infra § 350. 

Right to salvage as between general 
owner and owner pro hac vice see 
Salvage § 35. 


34. U. S.—Reed v. U..S., 11 Wall. 
591, 20 L. ed. 220; Hooe v. Grover- 
man, 1 Cranch 214, 2 L. ed. 86; The 
Penza, 9 F. (2d) 527; The Claveresk, 
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the crew is in his employment,**® and he is answer- 
able for their conduct®® and bound by contracts 
made by them as his agents within the scope of their 
authority,?* despite the presence of charter party 
clauses that the captain is to be under the orders 


and direction of the charterer as regards agency, em- 
38 


ployment, and other arrangements 


264 Fed. 276 [aff 254 Fed. 126]; The 
Beaver, 219 Fed. 139, 135 CCA 37 [aff 
197 Fed. 866]; The Santona, 152 Fed. 
516; The Nicaragua, 72 Fed. 207, 18 
COANsit- [ath wily Med wwi2sie a bhe 
Craigallion, 20 Fed. 747; Hames v. 
Cavaroc, 8 F. Cas. No. 4,238, Newb. 
Adm. 528; Kleine v. Catara, 14 F. Cas. 
No. 7,869, 2 Gall. 61; Richardson v. 
Winsor, 20 F. Cas. No. 11,795, 3 Cliff. 
395. 

Cal.—kKerry v., Pacific Mar. Co., 121 
Cal. 564, 54 P 89, 66 AmSR 60. 

Ga.—Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 

Me.—Emery v. Hersey, 
16 AmD 268. 


N. Y.—Scarff v. Metcalf, 107 N.Y. 
211, 13 NE 796, 1 AmSR 807; Kenzel 
v. Kirk, 2 Abb. Dec. 500, 32 HowPr 
269 [aff 37 Barb. 113, 21 HowPr 184]. 

Or.—Adams vy. Carey, 60 Or. 153, 118 
182) Slayet 

Philippine-—Yueng Sheng Exch., 
etc., Co. v. Urrutia, 12 Philippine 747. 

Eng.—Omoa, ete., Coal, ete., Co. v. 


Huntley, 2 Cc. P. D. 464; Wehner v. 
Dene Steam Shipping Co., [1905] 2 K. 


4 Me. 407, 


B. 92; Sandeman v. Scurr, L. R. 2 Q. 
B: 86; The Canada, 13 T. L. R. 238. 
35. Reed v. U. S., 11 Wall. (U. S.) 


591, 20 L. ed. 220; Hansen v. Du Pont 
de Nemours, 33 F. (2d) 94 [rev 8 F. 
(2d) 552, and certiorari den 280 U. S. 
589 mem, 50 SCt 27 mem, 74 L. ed. 
638 mem]; The Santona, 152 Fed. 
516; The Craigallion, 20 Fed. 747; 
Hames v. Cavaroc, 8 F. Cas. No. 4,238, 
Newb. Adm. 528; Richardson v. Win- 
Sou, 20 BY. Cas, No; 115795, 3 Clit 395. 
Bissell v. Torrey, 60 N. Y. 635 [aff 
65 Barb. 188]; Omoa, etc., Coal, etc., 
Co. v. Huntley, 2 C. P. D. 464; Sande- 
man v. Scurr, L. R. 2 Q. B. 86. 


36. U. S.—Reed v. U. S., 11 Wall. 
591, 20 L. ed. 220; Propeller Niagara 


v. Cordes, 21 How. (U. S.) 7; Mar- 
cardier v. Chesapeake Ins. Co., 8 
Cranch’ 139303) dus. ed.) -481> loose Svs 


Groverman, 1 Cranch 214, 2 L. ed. 86; 
Hansen v. Du Pont de Nemours, 33 
(2d), 94 frev..8 BH. (2d) 552, and 
certiorari den 280 U. S. 589 mem, 50 
SCt 37 mem, 74 L. ed. 638 mem]; 
The Edgar H. Vance, 284 Fed. 56 [cer- 
tiorari den sub nom. Nehalem SS. Co. 
v. Aktieselskabet Aggi, 260 U. S. 750, 
43 SCt 250, 67 L. ed. 495]; The Beaver, 
2 Wed. U9 aloo CC AMsT Lott Ny aed: 
866]; Luckenbach yv. Insular Line, 
186) Med. 327, 108 CGA 4057 The Vo- 
lund, 181 Fed. 643, 104 CCA 373; The 


Nicaragua, 72 Fed. 207, 18 CCA 511 
{aff 71 Fed. 723]; The. Craigallion, 
20 Fed. 747; Eames v. Cavaroc, 8 F. 


Cas. No. 4,238, Newb. Adm. 528; Rich- 
andsOn: Va Winsor 20) sags ING: 
9 Des) Clift S9ibs 


Cal.—Kerry v. Pacific Mar. Co., 121 
Cal. 564, 54 P 89, 66 AmSR 65. 


Ga.—Swift v. Tatner, 89 Ga. 660, 
15 SE 842, 32 AmSR 101. 
Md.—State Vv. Baltimore, ete;, 


Steam Co., 13 Md. 181. 


NE Ve SSeehore ie Whewectihin TO INE We, 
211, 13 NE 796, 1 AmSR 807; Bissell 
er GON, ¥.635) [att 65 Barb: 


Philippine.—Yueng Sheng Exch., 
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Likewise, he, 
etc., Co. v. Urrutia, 12 Philippine 747. 


Eng.—Omoa, et¢, Coal, etce., Co. Vv. 
Huntley, 2 C. P. D. 464; Sandeman 
v. Scurr, BU. R. 2)QB 86. See mleteh- 
er v. Braddick, 2 B. & P. N. R. 182, 
127 Reprint 593 (holding the Owner 
liable for injuries caused through the 
negligence of those in charge of the 
ship, although it was chartered to the 
government which had put an officer 
on board in command, although appar- 
ently not in charge of navigation, 
which remained under the control of 
the master and crew appointed by the 
owner). 


Newfoundl.—Tiffin v. Webb, 5 New- 


foundl. 54. 

“Since the navigation remains in 
the hands of the owner, all instru- 
mentalities (human or otherwise) 


which he uses to conduct it are his 
own while thus employed, no matter 
from what source he employs them 
... he cannot escape liability for 
damages done by his vessel in con- 
sequence of her being improperly 
navigated because the person in fault 
was temporarily assigned by some 
one else to assist him in doing the 
work which was distinctly his own.” 


The Volund, 181 Fed. 6438, 104 CCA 
373, 396. 
[a] Owner’s recovery is barred by 


negligence of crew which acts as the 
proximate cause of the loss, despite 
the prior negligence of the charterer’s 
agent in charge of the cargo. Han- 
sen v. Du Pont de Nemours, 33 F. (2d) 
94 [rev 8 F. (2d) 552, and certiorari 
den 280 U. S. 589 mem, 50 SCt 37 
mem, 74 L. ed. 638 mem]. 


37. Richardson v. Winsor, 20 F. 
Cas. No. 11,795, 3 Cliff. 395; Mmery 
v. Hersey, 4 Me. 407, 16 AmD 268; 
Kenzel v. Kirk, 2 Abb. Dec. (N. Y.) 
500, 32 HowPr 269 faff 37 Barb. 113, 
21 HowPr 184]; Wehner v. Dene 
Steam Shipping Co., [1905] 2 K. B. 92. 


_38. Wehner v. Dene Steam Ship- 
ping Co., supra. 


39. Kleine v. Catara, 14 F. Cas. No. 
7,869, 2 Gall. 61. 


[a] Profits on return cargo, ob- 
tained by the master after a charter- 
er’s failure to load a cargo in accord- 
ance with the charter party, belong 
to the general owner and not to the 
charterer where the charter party 
gives rise merely to a contract of af- 
freightment. Kleine v. Catara, 14 F. 
Cas. No. 7,869, 2 Gall. 61. 


40. Hansen v. Du Pont de Ne- 
mours, 8. .. (da) 552 [rev on other 
grounds 33 F. (2d) 94 (certiorari den 
280 U. S. 589 mem, 50 SCt 37 mem, 
74 I. ed 638 mem) ]; Hills’ v. Leeds, 
149 Fed. 878 [aff 158 Fed. 1020, 85 
CCA 489]; McCormick v. Shippy, 119 
Fed. 226 [aff 124 Fed. 48, 59 CCA 
568]; The Del Norte, 119 Fed. 118, 
55 CCA 220 [aff 111 Fed. 542]; Dona- 
hoe v. Kettell, 7 F. Cas. No. 3,980, 1 
Cliff. 135; Hames v. Cavaroc, 8 F. Cas. 
No. 4,238, Newb. Adm. 528; The 
Phebe, 19 F. Cas. No. 11,064, 1 Ware 
265; Webb v. Peirce, 29 F. Cas. No. 
1753205, La Curt. 104 breve BoE A Gac: 
No. 17,321, 1 Sprague 192]; State v. 
Baltimore, etc., Steam Co., 13 Md. 
181; Anderson v. Boyer, 156 N. Y. 93, 
50 NE 976; McDowell v. Homer 
Ramsdell Transp. Co., 78 Hun 228, 28 


[§ 236 


and not the charterer, can claim the benefits of any 
contracts made under such cireumstances.*? 
a charter amounting to a demise, the officers and 
crew are the agents of the charterer,*° even though 
not appointed by him,** and not of the general own- 
er,*? and the latter is not responsible for their actsa> 


Under 


NYS 821; Baumwoll Manufactur_ v- 
Furness, [1893] A. C. 8 [rev [1891] 
2 Q. B. 310]; Sandeman v. Seurr, L. 
R. 2 Q. B. 86. See Scull v. Raymond, 
18 Fed. 547; Richardson v. Winsor, 
20 F. Cas. No. 11,795, 3 Cliff. 395 (both 
dictum to same effect). 


[a] Fellow servant.—The master of 
a demised vessel is a fellow servant 
of one employed by the charterer, as 
a servant of the latter, to assist in 
the discharging of the cargo. Ander- 


son v. Boyer, 156 N. Y. 93, 50 NE 
976. 
41. McCormick v. Shippy, 119 Fed. 


226 [aff 124 Fed. 48, 59 CCA 568]; 


The Del Norte, 111 Fed. 542 [aff 119. 


Fed. 118, 55 CCA 220]; Posey v. Sco- 
ville, 10 Fed. 140; Donahoe v. Ket- 
tell; 7 EY Cas: INo."33980.<1 Clii tsb: 
Anderson v. Boyer, 156 N. Y. 93, 50 
NE 976; McDowell v. Homer Rams- 
dell Transp. Co., 78 Hun 228, 28 NYS 
821. See Hahlo v. Benedict, 216 Fed. 
303, 132 CCA 447 (holding that a 
provision of a charter party that “the 
captain shall: pay the charterer the 
same attention as if he were the own- 
er and take the yacht where ordered 
by the charterer ...” gives the char- 
terer full control over the naviga- 
tion of the vessel, makes the captain 
his agent without regard to by whom 
he was hired, and renders the char- 
terer liable for the consequences of 
the captain’s negligence). 


[a] Reasons for rule.—(1) “In 
such cases the services of the master 
and crew, unless others are appoint- 
ed by the charterer, pass as merely 
accessorial to the principal subject- 
matter of the contract, and they at- 
torn to it, as it were, to the charterer, 
and become temporarily the servants 
of the charterer.’ Donahoe v. Ket- 
tell, S7ek';, CasyeNoses,9 S05 1 sCititve tems 
See to same effect Richardson v. Win- 
sor, 20 EF. Cas. No. 11,795, 3 Cliff. 395. 
(2) “In such a case the charterer 
is himself responsible for the torts 
of the master, because, having a legal 
right to control, he is legally pre- 
sumed to actually control the mas- 
ter’s conduct. On the other hand, the 
general owner is not responsible, be- 
cause he does not have the right to 
control the master in the perform- 
ance of his duties.” The Del Norte, 
111 Fed. 542, 545 [aff 119 Fed. 218, 55 
CCA 220] 


{b] Charter of excursion steamer, 
vesting the entire control in the char- 
terer, including the power to control 
and dismiss the crew furnished with 
the boat and hired by the charterer, 
operated as an adoption and selection 
of the men by the charterer, and con- 
stituted them his servants. McDow- 
ell v. Homer Ramsdell Transp. Co., 
78 Bun 228, 28 NYS 821. 


42. The Del Norte, 119 Fed. 118, 55 
CCA 220 [aff 111 Fed. 542); Donahoe 
Vedsettell 7 Hy Caso esi 9805. Glan 
135; Mott vs. Ruckman, 17 BE. Cas. 
No: 395881, 3 -Blatcht. %4:, Urann 
Fletcher, 1 Gray (Mass.) 125; Mc- 
Dowell v. Homer Ramsdell Transp. 
Co., 78 Hun 228, 28 NYS 821; Vallejo 
v. Wheeler, 1 Cowp. 143, 98 Reprint 
1012; Meiklereid v. West, 1 Q. B. D. 
428. See to same effect Scull v. Ray- 
mond, 18 Fed. 547. 


43. The R. Lenahan, Jr., 43 F. (2d) 
858; Hills v. Leeds, 149 Fed. 878 [aif 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 236-237] 


or contracts,** save in the particulars provided for 
by the charter party,*® at least where those claiming 
on the basis of such acts or contracts had notice of 
the charter party at the time of their execution.‘ 
The effect of the charterer’s status as owner pro hac 
vice on his rights and obligations and those of the 
general owner operates from the time when he takes 
delivery of the vessel under the charter party.4? 
Where a charter party, amounting to a letting of the 
possession of a vessel but terminable at the owner’s 
option is entered into, the charterer is owner pro hae 
vice as to every voyage undertaken by him before 
he receives notice from the general owner of an in- 


tention to terminate the hiring.*® 


[§ 237] (2) Status and Duties’ as to Winchmen. 
There is authority holding that, where the owner of 
a chartered ship, undertakes to supply winches and 
men to work them, and an accident is caused through 


158 Fed. 1020, 85 CCA 489]; Golcar 
SS. Co. v. Tweedie Trading Co., 146 


Fed. 563; The Del Norte, 111 Fed. 
542° [ati 119) Bedi 118; 55 C@A™ 2201; 
Devoe v. The Fashion, 7 F. Cas. No. 
3,844; Donahoe v. Kettell, 7 F. Cas. 


Io. 3,980) 1 Cliff. 135; Hill v. (Golden 
Gate, 12 F. Cas. No. 6,491 [aff 12 F. 
Cas. No. 6,492, Newb. Adm. 308]; 
The Phebe, 19 F. Cas. No. 11,064, 1 
Ware 265; Urann yv. Fletcher, 1 Gray 
(Mass.)— 125; McDowell v.. Homer 
Ramsdell Transp. Co., 78 Hun 228, 28 
NYS 821; Baumwoll Manufactur v. 
Furness, [1893] A. C. 8 [aff [1892] 
15O) Bs 2538 (rev [1891 12. Qs. slog: 
See Scull v. Raymond, 18 Fed. 547 
(dictum to same effect); Hmery v. 
Hersey, 4 Me. 407, 16 AmD 268; Scarff 
v. Metcalf, 107 N. Y. 211, 13 NE 796, 
1 AmSR 807 (both recognizing rule). 


Liability of general owner for torts 
and crimes of officers or crew against: 


Owner pro hac vice See infra § 242. 
Third persons see infra § 240. 


- 44. Donahoe y. Kettell, 7 F. Cas. 
No. 35980, 1 Cliff. 135; Mottcv. Ruck- 
man, 17 F. Cas. No. 9,881, 3 Blatchf. 
71; The Phebe, 19 F. Cas. No. 11,064, 
1. Ware 265; Urann v. Fletcher, 1 
Gray (Mass.) 125; Marquette First 
Nat. Bank v. Stewart, 26 Mich. 83; 
Baumwoll Manufactur v. Furness, 
[1893] A. C. 8 [aff [1892] 1 Q. B. 253 
(rev [1891] 2 Q. B. 310)]; Meiklereid 
v. West, 1 Q. B. D. 428. See Scarff v. 
Metcalteoh07 Nieve 2007013 NE 7916; 
1 AmSR 807 (recognizing rule). 


[a] Bule applied.—(1) Where a 
charter party constituted the char- 
terer the owner pro hae vice, the bor- 
rowing of money by the master, aft- 
er the wreck of the vessel, to pay the 
wages of the crew and to provide for 
their return home was not a contract 
as agent of the genera] owner, and 
the loan was not one for whose re- 
payment the latter was under any ob- 
ligation. Marquette First Nat. Bank 
v. Stewart, 26 Mich. 83. (2) Where, 
under the provisions of Merchant 
Shipping Act (1854) § 169, that “the 
wife See OL any seaman in 
whose favor an allotment note 2 
is made, may sue for and recover 
the sums allotted from the owner,” 
the wife of a seaman sued, on an al- 
jotment note, made by the master of 
the chartered ship, the general own- 
er of the vessel who had by char- 
ter relinquished its entire ownership 
and control to another, he could not 
be held liable on such contract, not 
being the “owner” within the meaning 
of the statute. Meiklereid v. West, 
i@s B.D. "428: 


Liability of general owner on mas- 
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the winchman’s negligence to a stevedore employed 
by the charterer in loading or unloading cargo, the 
owner is to be held responsible, even though the 
charter stipulates that the winches shall be at the 
charterers’ disposal during loading and discharging, 
and further that the charterer, if held liable for such 
injuries, Gan recover over against the owner;°® but 
there is other authority to the contrary, holding that 
such a charter clause even though the charter is not 
a demise makes the charterer liable for such negli- 
gence,°' rather than the owner,®? the duty of the 
owner being satisfied if he supplies a competent man 
to drive the winch.** 


Where there is such a charter, 


the owner, it has been held, is not liable to the char- 
terer for the cost of a winchman supplied from shore 


ter’s contracts: 

Generally see infra §§ 362-371. 

Where vessel is demised as to: 

Shippers see infra § 241. 

raed persons generally see infra 
Od. 


§ 


45. Hills v. Leeds, 149 Fed. 878 
Laff 158 Fed. 1020, 85 CCA 489]. 


[a] Burden of proof.—The char- 
terer, when owner pro hac vice, has 
the burden of proving, when he as- 
serts that expenditures were made 
necessary by the breach of the own- 
er’s covenant to provide an efficient 
crew, that Such was the true cause of 
the expenditures. Hills v. Leeds, 149 
nee 878 [aff 158 Fed. 1020, 85 CCA 
4 : ; i 


46. Devoe y. The Fashion, 7 F. Cas. 
No. 3,844. 


[a] Wessel was not liable for wa- 
ges of seamen hired by owner pro hac 
vice where the seamen had _ notice 
of the charter terms at the time of 
the hiring. Devoe vy. The Fashion, 7 
F. Cas. No. 3,844. 


47. Swanton v. Reed, 35 Me. 176; 
McLellan v. Reed, 35 Me. 172. - 


[a] Subsequent reduction of parol 
charter to writing, after the liabili- 
ties arose on which it is sought toa 
hold the general owner, which in turn 
was after the delivery to the charter- 
er of possession and control of the 
vessel under a prior paro] charter, 
did not change the resultant liabil- 
ities of the parties. Swanton v. Reed, 


35 Me. 176. 

48. Cutler v. Winsor, 6 Pick. 
(Mass.) 335, 17 AmD 385. 

49. Munson SS. Line v. Glasgow 
Nav. Co., 235 Fed. 64, 148 CCA 558; 


The Thelma, 194 Fed. 224; The Stra- 
thallan, 184 Fed.'474; McGough v. 
Ropner, 87 Fed. 534. 0 


[a] Condition of vessel.—Where 
the injury to a stevedore is caused, 
not by the conduct of those employed 
about the ship, but by the defective 
condition of the vessel or its appli- 
ances, the liability as between owner 
and charterer depends on the terms 
of the charter party, the latter being 
liable if the charter is a demise; the 
former otherwise. Anderson y. The 
Ashebrooke, 44 Fed. 124; Barbaro v. 
Auditore Contracting Co., 215 App. 
DiveDop 214 UNS) aed. oces hey n= 
ton, 83 Fed. 519, 31 CCA 496 (apply- 
ing a like rule where the stevedore’s 
injuries were caused by defects in the 
appliances furnished by the owner); 
Barnevo v. Munson SS, Line, 239 N. Y. 


because the ship’s man, because of objection by la- 
bor unions or for any other reason, is persona non 
grata to the stevedores or the charterers,®* and the 
ship fulfills her entire duty in providing sober and 


486, 147 NE 75 (where the charterer 


under charter party, which provided 
that it was not a demise, and that the 
owners were responsible for naviga- 
tion, insurance, crew, and all other 
matters, and that the charterers were 
to load, stow, and trim the cargo un- 
der the captain’s supervision, it was 
held not in charge and possession for 
the purpose of discharging the cargo, 
as respected liability for injury to a 
stevedore’s employee). 


50. See cases infra, this note. 


[a] Recovery over by charterer.— 
Munson SS. Line v. Glasgow Nav. Co., 
235 Fed. 64, 148 CCA 558 [certiorari 
den 243 (ULIS) 643,537 (SCte 405,261 te 
ed. 944, and app dism 246 U. S. 647, 
38m5Ch 315, 62 Exedy Olen. 


Sl. the Hilton, e142 Seda Cau 
CCA 467; Callahan v. Munson SS. Co., 
TALE MISC) 5255) Ls 0) NMOS OO tatoealarG 
App.) Div. 9344mem, 132 (NeYS iis 
mem (aff 209 N. Y. 546 mem, 103 NE 
1122 mem)]. See The Joseph John, 
86 Fed. 471, 30 CCA 199 (reaching the 
same result where the general owner 
furnished winchmen, not on a pro- 
vision in the charter party but on 
the special request of the managing 
stevedore, employed by the charterer, 
whose duty it was to load, and where 
the negligence of the winchmen con- 
tributed, with that of the injured 
stevedores and other stevedores, to 
cause the injury); Callahan v. Mun- 
son SS. Line, 141 App. Div. 791, 126 
NYS 538 (same case on former appeal, 
reaching the same result, but appar- 
ently on the ground that there was 
a demise of the ship). : 


[a] Complete analogy exists be- 
tween such a case and one where the 
general servant of another is loaned 
or hired by the master for some spe- 
cial service so as to become, as to 
that service, the servant of such other 
party. The Hilton, 142 Fed. 367, 73 
CCA 467. 


Injuries to stevedores generally see 
infra §§ 443-446. 


52, The lton, 142° Med... 367.-s75 
CCA 467; Callahan v. Munson SS. 
Co. 71 Mise? 525) 23:0 ANYSy 86 9m liaite 


147 App. Div. 934 mem, 182 NYS 1123 
mem (aff 209 N. Y. 546 mem, 103 NE 
1122 mem) ]. ? 


53. The Elton, 
CCA 467. 


54. Constantine, SS. 
Tweedie Trading Co., 159 Fed. 
86 CCA 574; The Santona, 152 Fed. 
516; British Maritime Trust, 
v. Munson SS. Line, 149 Fed. 533. 


42 Hedy esGrjm ts 


etc., Coney 
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, 
competent winchmen from among the crew; 
according to other authority, even under a charter 
constituting a demise, the owner must supply winch- 
men with whom the stevedores are willing to work 
if he has expressly agreed to provide men to work 


the winches.®°® 


[§ 238] (3) Validity and Effect of Special Pro- 
Whether the charter party is a demise or 
a mere contract of affreightment, it may be provided 
in the instrument that the master or the mariners 
shall be the agents of the general owner as to some 
of the duties to be performed by them, and of the 
charterer as to others;°7 and where, under the char- 
ter, the officers of the vessel are agents of the owners 
as to certain matters, and of the charterers as to 


visions. 


55. The Santona, 152. Meds ~ 5ii6s 
British Maritime Trust, Ltd. v. Mun- 
son SS. Line, 149 Fed. 533. 


fe}, (exolloen a SSISE) COR oie 
Trading Co., 146 Fed. 563. 


57. See cases infra notes &8—61. 


58. Magnolia Petroleum Co. v. Na- 
tional Oil Transp. Co., 281, Fed. 336 
{mod 286 Fed. 40]; The Beaver, 219 
Med.0139;, 1385 CCA (3%) [ati 19% bed. 
866, and quot Cyc]; The Pndsleigh, 
124 Fed. 858; Worrall v. Davis Coal, 
etc., Co., 122 Fed. 436, 58 CCA 418 [aff 
113 Fed. 549]; The Shadwan, 49 Fed. 
379 [aff sub nom. Donkin v. Herbst, 
55 Fed. 1002, 5 CCA 381]; The Turgot, 
11 P. D. 21. See The Burma, 187 Fed. 
94, 110 CCA 330 (the fact that a char- 
ter provision for the provision of 
coals by the charterer, while making 
the crew the owner’s servants in sup- 
plying the coal, does not make them 
his servants in using it); The San- 
tona, 152 Fed. 516, 518 (“The ship is 
the owner’s ship and the master and 
crew his servants for all details of 
navigation and care of the vessel; 
but for all matters relating to the re- 
ceipt and delivery of cargo, and to 
those earnings of the vessel which 
flow into the pockets of the charterers, 
the master and crew are servants of 
the charterers. There is, in fact (to 
borrow a simile from another branch 
of the law), an estate carved out of 
the ship and handed over for a speci- 
fied term to the charterer, and that 
estate consists of the capacity of the 
vessel for carrying freight and earn- 
ing freight moneys, and the use of the 
vessel, master, and crew for the ad- 
vancement of the charterers’ gains. 
It follows that, when the mate was 


Tweedie 


tallying cargo,-he was the charterer’s | 


mate’): Young vy. Lehmann, 27 Fed. 
3883 (where a charter imposed on the 
charterer the duty to select a wharf 
for the discharge of the cargo, and, 
being unfamiliar with the port of 
discharge, he asked the ship’s agents 
to make a selection for him, they were 
his agents and not the agents of the 
ship in making the selection, and he, 
not the ship, was liable for loss of 
the cargo by the defective condition 
of the wharf selected); Callahan v. 
Munson SS. Co., 71 Misc. 525,130 NYS 
869 [aff 147 App. Div. 934 mem, 132 
NYS 1123 mem (aff 209° N. Y.* 546 
mem, 103 NE 1122 mem)] (holding 
that, as to certain particulars, the 
general owner may be in possession 
while as to others the charterer may 
be owner pro hac vice, and that the 
question in all cases is as to who is 
in control as to the particular mat- 
ter, any general consideration of 
whether the charter is or is not a de- 
mise being academic). 


[a] Tllustrations.—(1) Under a 


SHIPPING 


55 


but, 


clause.°® 


charter providing that the owners 
shall provide and pay the officers and 
erew, and the charterer shall provide 
and pay for the coal, and that the 
captain, although appointed by *the 
owner, shall be under the orders and 
direction of the charterer as regards 
employment, agency, or other ar- 
rangements, the charterer has no 
right of action against the vessel 
for the value of coal paid for by it as 
having been bought by the master, 
but alleged to have been delivered 
to the vessel, or to have been misap- 
propriated by the vessel’s officers, the 
master, engineers, and crew being re- 
garded as agents of the charterer in 
their dealings with respect to the 
coal. The Endsleigh, 124 Fed. 858. 
(2) Under a charter providing that 
the captain should be appointed and 
dismissed by the charterers, that the 
shipowners were to provide and pay 
for all provisions and wages of the 
captain and crew, and for’ the neces- 
sary equipment for the efficient work- 
ing of the ship, and that the char- 
terers should pay for all the coals, 
port charges, and other expenses, ex- 
cept those above stated, where the 
captain instituted an action in rem 
against the owners of the ship claim- 
ing in respect of disbursements, con- 
Sisting of provisions and coals, in re- 
spect of which latter item he had giv- 
en a draft of the shipowners, which 
draft had been dishonored, it was 
held that the master, having notice 
of the charter party, was agent for 
both the owners and the charterers 
in respect of the liabilities of each, 
as determined by the charter, and 
that therefore the owners were lia- 
ble in respect of the previsions, but 
not in respect of the coals. The Tur- 
fer, Meike Shi hayal [2 
ter provided that the captain, al- 
though appointed by the owners, 
should be under the orders and 4di- 
rections of the charterer, as regarded 
employment, agency, or other 
rangements, this stipulation bound 
the master to observe any such ar- 
rangement as might be made by the 
charterer’s agents or representatives, 
and by necessary implicatiom bound 
the charterer to provide the necessary 
agencies for the captain’s gwidance 
and aid where he could not act per- 
sonally; 
ship to ports outside the charter lim- 
its it was the charterer’s business to 
get suitable papers, and the persons 
employed in doing that business were 


the charterer’s agents whether the| 


master or other persons. The Shad- 
wan, 49 Fed. 379 [aff sub nom. Don- 
kin v. Herbst, 55 Fed. 1002, 55 CCA 
381]. (4) Where a vessel was char- 
tered under an agreement whereby 
the charterers undertook to’ pay for 
the coaling, and, it would seem, even 


(3) Where the char- | 


ar- | 


| Re 
|. Idability of owner for barge cap- 
| tain see supra § 235. 


in undertaking to send the ' 


[§§ 237-238 


others, they will be regarded as agents of one party 
or the other according to the work on which they are 
engaged.®°* However, there is authority to the ef- 
fect that, if the master is the owner’s servant, spe- 
cifie provision that he shall be the charterer’s servant 
as to signing bills of lading and his conduct there-. 
under, while binding as between the parties to the 
charter party, does not bind a stranger claiming by 
virtue of a bill of lading without knowledge of the 
master’s relation to the parties under this special 
So, although the charterer agrees to pro- 
vide and pay all port charges, it has-been held that 
the owner is liable for delay to the vessel or a fine 
imposed for failure of the master to secure a bill 
of health.¢® The mere presence of a stipulation au- 


in the absence of such an undertak- 
ing, where they actually assumed the 
duty of coaling the vessel, the gen- 
eral owner cannot be held liable for 
damage sustained by a tow because 
the master by direction of the char- 
terers left port without a proper sup- 
ply of coal. Magnolia Petroleum Co. 
v. National Oil Transp. Co., 281 Fed. 
336 [mod 286 Fed. 40]. (5) Where 
the charter obligated the owners to 
keep the vessel in a thoroughly effi- 
cient condition at all times during 
her employment, and then provided 
that the captain should be under the 
direction of the charterers as to em- 
ployment, agency, or other arrange- 
ments, the captain, although the char- 
terers’ agent in the matters specified, 
was the owner’s agent in the naviga- 
tion, care, and custody of the ves- 
sel, and his negligent failure to pro- 
vide protection for the ship to pre- 
vent injury during loading was neg- 
ligence as agent of the owners, for 
which they were liable. Worrall v. 
Davis Coal, ete., Co., 122 Fed. 436, 58 
CCA 418 [aff 113°’ Fed. 549]. 


[b] Signature by master as char- 
terer’s agent.—Where, by agreement 
between shipowners and time char- 
terers, the captain was to be the agent 
of the charterers and to have no au- 
thority to sign bills of lading on 
behalf of the shipowners, and while 
the time charter was still running the 
charterers obtained a voyage charter 
of the ship from a firm who was not 
authorized to act om behalf of the 
shipowners, which voyage charter 
contained a conclusive evidence 
clause, and where the captain signed 
bills of lading, which incorporated 
all the terms and conditions of the 
voyage charter, in which the words 
“as agent for time charterers” were 
substituted for the words “as mas- 


| ter,’ and the indorsee of the bills of 


lading claimed against the shipown- 
er for short delivery, it was held 
that the shipowner was not fiable 
under bills of lading so signed. Har- 
ee Huddersfield SS. Co., 19 TS. In 


59. Manchester Trust v: Furness; 
| [18953 2 Q. B. 539. 


! G60. The Beaver, 219 Fed. 139, 135 
, CCA 37_ [aff 197 Fed. 866, and quot 
'Cye]; Dunlop SS. Co. y. Tweedie 
Trading Co., 178 Fed. 673. 


, [a] Beason for rule.—‘‘The obli- 
gation of the charterer ‘to provide 
and pay for . . . consular charg- 
/es’—even if it embraced the duty tea 
|pey the fee required for the necessary: 
bill of health—in no way changed 
\the duty which the master owed the 
owner not to take the vessel into port 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 238-239] 


thorizing the charterer to nominate the persons to 
perform certain special services, who are, however. 
to be paid and employed by the owner, does not 
amount to a provision that those special services are 
to be performed for or by the charterer, or render 
those appointed for their performance his servants 


or agents.®t 


[§ 239] b. Liability for Supplies, Repairs, and 
Materials. In the absence of specific stipulations in 
the charter party,®? the owner is liable as a general 
rule for all supplies furnished his ship,®? and for 
repairs thereon,®* the presumption being that she 


without a bill of health. The char- 
terer, by agreeing to pay a fee, did not 
assume responsibility for acts of the 
aster in violation of law. Its obli- 
gation to pay consular charges made 
it responsible for the amount of the 
charges, but not for damages arising 
from the master’s wrongdoing.” 
Dunlop SS. Co. v. Tweedie Trading 
Co., 178 Fed. 673, 675, 102 CCA 173. 


61. Richardson v. Winsor, 20 F. 
Cas. No. 11,795, 3 Cliff. 395. 


62. Effect of charter stipulations 
as to supplies, repairs, and materials 
see infra notes 71-75. 


68. U. S—Reed v. U. S., 11 Wall. 
591, 20 L. ed. 220. 


Mass.—Perry v. Osborne, 5 Pick. 
422. See Goodridge v. Lord, 10 Mass. 
483 (recognizing the rule as to ex- 
penses of manning and victualling a 
vessel). 


N. Y.—Kenzel vy. Kirk, 2 Abb. Dec. 
500, 32 HowPr 269 [aff 37 Barb. 113, 
21 HowPr 184]. 


S. C.—Jones v. Blum, 
475. 


Eng.—wWeir v. Union SS. Co., [1900] 
A.C, 625. 


[a] Insurance.—Whether or not a 
vessel under charter is insured 
against war risk was a matter solely 
for the owner, and although the own- 
er obtained such insurance because 
the charterer desired to send the ves- 
sel to a Dutch port, although the voy- 
age was not made, such sum cannot 
be charged against the charterer. The 
Isle of Mull, 257 Fed. 798 [rev on 
other grounds 278 Fed. 131 (certiorari 
den sub nom. Gans SS. Line v. Isle 
Steamshipping Co., 257 U. S. 662, 42 
SCt 270, 66 L. ed. 423)]. 

64. Reed v. U. S., 11 Wall. (U. S.) 
591, 20 L. ed. 220; Urann v. Fletcher, 
1 Gray (Mass.) 125. 


65. See supra § 225. 


66. When charterer is owner pro 
tJhac vice see Supra §§ 224-235. 


67. U. S:—The Louis Dolive, 236 
Fed. .279; Hills v. Leeds, 149 Hed. 
878 [aff 158 Fed. 1020, 85 CCA 489]; 
McCarthy v. Eggers, 1 Fed. 578 [rev 
on other grounds 15 F. Cas. No. 8,- 
681, 10 Ben. 688]; Mott v. Ruekman, 
Thraoreas. ENO. '9,8sie is Blatchti..71; 


SL) Sia Co ake 


Webb v. Peirce, 29 F. Cas. No. 17,320, | 


1 Curt. 104 [rev 29 F. Cas. No. 17,321, 
1 Sprague 192]. See The Aeronaut, 
36 Fed. 497 (to same effect); Hill v. 


The Golden Gate, 12 F. Cas. No. 6,491, | Seine! auch: a6 


6 AmULReg 273 Taff 12 F. Cas. No. 
6,492, Newb. Adm. 308, 
142] (recognizing rule). 


Ala:—Finnegam v. Frank, 67 Ala. 
21. 


McLellan v. Reed, 35 Me. 172; 
sor v. Cutts, 7 Me. 261. 


Mass.—Perry v. Osborne, 
492. See Vinal v. Burrill, 


5 Sg structural changes made for its own 


| advantage); 
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is navigated for his benefit;*5 but if the charterer 
1s owner pro hae vice,°® he is liable for repairs, ma- 
terials, and supplies for the vessel,°? and the owner 
is absolved from liability therefor,®’ although he 
has reserved the right to terminate the charter party 
at any time.®°® Regardless of the nature of the char- 


ter party, however, the parties may specifically agree 


401 (holding that, despite the regis- 
try of Ownership, parol evidence was 
admissible to show that others were 
interested with the registry owner, 
aS joint owners pro ‘hac vice, to 
charge them with the ship’s disburse- 
ments); Goodridge v. Lord, 10 Mass. 
483 (holding the principle applicable 
to expenses of manning and victual- 
ling a vessel demised to a charterer 
in permitting récovery by the owner 
from the master where the master 
had received funds from the charter- 
er for the payment of the seamen’s 
Wages, and, notwithstanding, suffer- 
ed the vessel to be libeled for the wa- 
ges, whereby the owners were obliged 
to pay them in order to relieve their 
vessel, although the charterer was in- 
debted to the master to the amount 
so received from the charterer by the 
master). 


Ss. C.—Jones vy. Blum, 
475. 


Eng.—Reeve v. Davis, 1 A. & EB. 312, 
28 ECL 159, 110 Reprint. 1224; Fra- 
zer v. Marsh, 13 Hast 238, 104 Re- 
print 362. 


See Fish v. Sullivan, 40 La. Ann. 
193, 3 S 780; Macy v. Wheeler, 30 N. 
Y. 231, 18 AbbPr 73; Kenzel v. Kirk, 
2, Abb. Dec. (N: Y.) 500, 32 HowPr 
269 [aff 37 Barb. 113, 21 HowPr 184] 
(all dictum to same effect). 


[a] Owner having paid cost of 
repairs, under protest, can recover the 
amount thereof from the charterer, 
in an action for work and labor done. 
Finnegan v. Frank, 67 Ala. 21. 


68. U. S.—McCarthy v. Eggers, 1 


Fed. 478 [rev on other grounds 15 F. 
Cas. No. 8,681, 8 Ben. 688]; Mott v. 


SS Cone tas 


Ruckman, 17 F. Cas. No. 9,381, 3 
Blatchf. 71; Webb v. Peirce, 29 F. 
Cas. No. 17,320, 1° Curt. 104 [rev 29 


Em. Cas. No. 175321, 1) Spragues192]. 
See Columbia Dredging Co. v. San- 
ford, ete., Co., 163 Fed. 362 [aff 177 
Fed. 878, 101 CCA 92] (where libelant 
owner furnished a tug and three 
scows to respondent charterer to be 
employed in dredging work at a stat- 
ed hire, respondent to keep and return 
the scows in as good repair as when 
received, ordinary wear and tear. ex- 
cepted, and when the scows were ten- 
dered, respondent objected to their 
condition, and they were extensively 
repaired by libelant, it was held that 
respondent could not charge libelant 
with the cost of repairs made on them 
thereafter without libelant’s knowl- 
edge or consent or with the time lost 
whole so laid up, Such repairs either 
respondent was re- 
quired to make under its contract or 


The India, 14 Fed. 476 


(dictum to same effect); Hill v. The 


| Golden Gate, 12 F. Cas. No. 6,491, 6 
Me-—Swanton v. Reed, 35 Me. 1763 | AmLReg 273 [aff 12 F. Cas. No. 6,492, 
GC Win-: 
) vy. The Alknomac, 4 F. Cas. No. 2,350, 
5 Pick. | 
16 Pick! 


308, 5 AmLReg 142] 


Newb. Adm. 
But see Campbell 


(recognizing rule). 


Bee 124 (where the court speaks of 
the eharterers as “owners pro hac 


that certain specified supplies, materials, and re- 
pairs shall be furnished by the one party or the oth- 
er,‘® and, in such a case, as between the parties, the 
obligation to furnish them rests on the party whose 
performance in that particular is stipulated for by 
the contract ;** but the liability with respect to sup- 


vice,” without any discussion of the 
charter party’s nature, and proceeds 
to say that they had no control over 
the master and that the general own- 
er was liable for repairs). 


oe eines v. Frank, 67 Ala, 


Me.—Swanton y. Reed, 35 Me. 176; 
McLellan y. Reed, 35 Me. 172; Win- 
sor v. Cutts, 7 Me. 261. 


Mass.—Rich y. Jordan, 164 Mass. 
127, 41 NE 56; Tucker v. Stomson, 
12 Gray 487; Baker v. Huckins, 5 
Gray 596; Urann v. Fletcher, 1 Gray 


125; Perry v. Osborne, 5 Pick. 422. 
Ss. C.—Jones v. Blum, 31 S. Cc. L. 
475. : 


Wng.—Reeve v. Davis, 1 A. & E. 312, 
28 ECL 159, 110 Reprint 1224; Frazer 
Be Mansh, 13 Bast 238, 104 Reprint 


Ont.—Vanevery v. Buffalo, ete., R. 
€o.,°20 Ue"Cl Qs BY 630: : 


See Pontchartrain R. Co. vy. Heirne, 
2 La. Ann. 129 (holding the general 
owner of a demised vessel not per- 
sonally liable for services and labor 
furnished the vessel, in the charter- 
er’s possession). 


[a] Part payment of charter hire 
in repairs.—Where the charter ex- 
pressly provided that hire should be 
paid partly in permanent repairs 
made on the vessel, the owner pro 
hae vice was not, by such a stipula- 
tion, made the agent of the general 
owner in purchasing the materials 
necessary for the repairs, nor was 
such general owner liable therefor. 
Swanton v. Reed, 35 Me. 176. j 


[b] No hardship is thrown on the 
person furnishing materials, supplies, 
or repairs, by this rule, since he has 
always the means of knowing who are 
substantially the owners by asking 
the captain to show the charter party; 
and, if this is refused, he may decline 
dealing. Reeve v. Davis, 1 A. & E. 
312, 28 ECL 159, 110 Reprint 1224. 
See Perry v. Osborne, 5 Pick. (Mass.) 
422 (to same effect). 


[c] Parol contract.—This is true 
whether the demise of the vessel is 
by a written or a parol charter. Per- 
ry v. Osborne, 5 Pick. (Mass.) 422. 


69. Rich v. Jordan, 164 Mass. 127, 
41 NE 56. See Webb v. Peirce, 29 F. 
Cas: No: (17/320) 1) ‘Curt.2104" [revin29 
BW. iCals: (No! 17,321.) 1 Sprague: 1927] 
(where a charter was by custom a 
demise, its character as such was not 
defeated by the circumstance that 
under the custom the owner could 
terminate the cnarter at will). 


70. See cases infra note 71. 


71. Pensacola Shipping Co. v. U.S. 
Shipping Bd. Emergency Fleet Corp., 
277 Fed. 889; Aktieselskabet Stavan- 
geren v. Hubbard-Zemurray SS. Co., 
250 Fed. 67,.162 CCA 239 [certiorari 
den 248 U. 8. 558, 39 SCt 6, 63 L. ed, 
420]; The Louis Dolive, 236 Fed. 


168 [58 C.J.] 
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plies, repairs, and materials not included in the terms ; have discovered them and has not exercised such 


of the specifie agreement remains subject to the gen- | diligence,‘® although, if there is no failure in this 
eral rules governing liability for items furnished | respect on his part, he may hold the vessel for items 
to a chartered vessel.72. A clause providing that the | furnished,*’ the vessel and the owners being subro- 


owner shall keep the vessel in good condition and | gated in such a situation to a claim against the char- 
tackled and appareled with all things necessary for | terer.for the materials furnished." It has been heid 


the voyage extends no further than to make the gen- | that failure to inquire as to the charter terms, where 
eral owner liable to the charterer by way of reim- | the furnisher of supplies or repairs knows that the 


bursement for supplies and materials furnished to | ship is under charter, does not constitute such a cir- 
keep the vessel in proper condition,™* and is not | cumstance as renders such a one furnishing supplies 
available to persons furnishing such materials and or repairs, which the charterer had contracted to fur- 
supplies to compel satisfaction of their claims by the | nish in ignorance of the charter terms, guilty of a 


owner of a demised vessel.** The fact that the gen- 
eral owner has not given to the person furnishing 
the supplies any notice of the nature of the charter- 
er’s interest in the vessel does not extend his per- 


lack of diligence precluding assertion of liability 
against the vessel,‘® even though, after they have 
been furnished, he is directed to send the accounts to 
the charterer.®° 


sonal lability.7° The person furnishing supplies [§ 240] c. Liability for Torts Generally.*! The 
which, by the charter, the charterer is to provide or | general rules above stated’? apply to lability of 
pay for has no claim against the vessel or the owner, | owner or charterer for tort.*° Save where statutory 
although he did not know the charter terms, at least, | provisions to the contrary exist,*4 or where the char- 


if by the exercise of reasonable diligence, he might | ter party deals specifically with hability for injury, 


279; Dampskibelskabet Ella v. Inter- 
American SS. Co., 205 Fed. 734, 124 
CCA 28; The Endsleigh, 124 Fed. 858; 
Frank v. Crescent Wharf, etc., Co., 
BiG Oa AN on cg el Mion Eat Oe pe VVOOES Yen V- 
Funke, 121 N. Y. 87, 24 NE 191; The 
Durham, City,/ 14 Po Di .853 The: Tur- 
got, 11 P. D. 21. See Dampskibs Ak- 
tieselskabet Jeanette Skinner v. Mun- 
son SS. Line, 20 F. (2d) 345 [certio- 
rari den 275 U. S. 561 mem, 48 -SCt 
120 mem, 72 L. ed. 427 mem] (similar 
holding as to expenses of fumigation 
required by law); Oldman-Magee 
Boiler Works v. Ocean, etc., Transp. 
Co., 210 App. Div. 183, 205 NYS 550 
(Gif the owner of a demised vessel, 
who was employed as the master 
thereof, ordered supplies and repairs 
for the boat, the charter, although a 
demise, containing an agreement that 
the owner should maintain the hull 
and machinery in a thoroughly effi- 
cient state during the charter term, 
he must be taken to have ordered 
such repairs as principal and not as 
agent for the charterer). 

{a] Rule applied.—A charter par- 


ty of a steamer, in which the owners 
agree to furnish at their own expense 


aicrew “and all supplies . =  ex- 
cept water, the cost of which wa- 
tere, 2 mea (thie “pantyasor (the xsec- 
ond parts | |. )s Uuithel® chaxsteren] 


. . . agrees to pay,’ required the 
charterer to furnish the water, as 
well as to pay for it. Woolsey v. 
Funke, 121 N. Y. 87, 24 NE 191. 


[b] Services of other party’s em- 
ployees.— Where a charter party re- 
quired the owner to maintain the ves- 
sel ‘in a thoroughly efficient state in 
hull and machinery,” the charterer is 
entitled to reimbursement for the 
services of his agents or servants in 
rendering assistance in making re- 
pairs, which it was the duty of the 
owner to make. Aktieselskabet Sta- 
vangeren v. Hubbard-Zemurray SS. 
Co., 250 Fed. 67, 162 CCA 239 [certio- 
rari den 248 U..S. 558, 39 SCt 6, 63 L. 
ed. 420]. 


{c] “All coals” as including those 
for galley use.—Under a charter re- 
quiring the owners to pay for all 
stores and the charterer for all coals, 
coal used in the galley as well as 
that used for steaming purposes was 
neld chargeable to the charterer, and 
particularly where it was not kept 
separate from the general supply. 
Dampskibelskabet Ella vy. Inter- 


+ 85 


American SS. Co., 205 Fed. 734, 124{ er, to the extent of the supplies and 
CCA 28. repairs furnished, although not to the 
phe Ree : tent of the claim paid if there was 
[d] liability for seaworthiness | °**¢ : s y 
continues despite a charter provision Pe Set eee We ee on ee oe 
that the charterer shall provide and} = one A y LOR Paar eons dae 
pay for coal and the owner is liable | 2° Oe ORs ERO UE eae cay one ae 
to the charterer for damages arising ee Har oe aha See ec OTS 
from deficiency of coal rendering the e charterer’s default). 
vessel unseaworthy, at least where 9 ¥ 
the charterer’s failure to provide suffi- sOUGnRe oe ve cae BP. 22. And 
cient coal is in consequence of the % % 


default of the owner’s servants. Mc- [a] Master’s disclosure of char- 
Iver & Co., Ltd. v. Tate Steamers, | ter’s existence.—While a Norwegian 
Ltd., [1903] 1K. B. 362. vessel, which was under a time char- 

72. The Louis Dolive, 236 Fed.| ter. by which most of the necessaries 
279. y claimed for fell to the charge of the 


charterer, was lying in British ports 

73. Urann vy. Fletcher, 1 Gray | plaintiffs, at the request of her mas- 
(Mass.) 125. See Jackson v. Char-| ter, made necessary payments and 
nock, 8 T. R. 509, 101 Reprint 1517] disbursements; the master asserted 
(where the owner engaged to keep his| that he disclosed to plaintiffs the ex- 
ship in repair during the voyage for] istence of a time charter, but did not 
which he let it to another, freight to] show it to them, which was denied by 
be paid on the return of the ship,} plaintiffs. It was held that, even if 
and it becomes necessary for the safe-]| the master’s evidence were "accepted 
ty of the ship during the voyage to] in full, the mere existence of a time 
put into a port to refit, the expense] charter did not affect the master’s 
must be borne by the owner). authority to pledge the credit of his 

74. Urann y. Fletcher, 1 Gray owners, and plaintiffs were entitled 
(Mass.) 125. to recover in rem against the ship. 


The Tolla, [1921] P. 22. 

75. McLellan v. Reed, 35 Me. 172. : ! 
PS Mott v. Ruckman, 17 F. 80. The Tolla, [1921] P. 22. 
ras. No. 9,881, 3 Blatchf. 71 (holding shat; e 
that, even conceding that notice was St. Liability for: ‘ 
requisite to absolve the shipowner| Injury to, or nondelivery of, cargo 
from liability, sufficient facts were see infra § 241. 
shown to constitute notice). Loss of, or injury to, vessel see infra 
act: , The Valencia, 165 U. S. 264, 17 §§ 315-319. 

t 323, 41 L. ed. 710; The Kate, 164 Vessel’s liability fo i 
Ui. ‘Su 4518; i SCt+136; 41) 1, ed. 51257) 88 slg 409) e m ORE ses ae 
Pensacola Shipping Co. v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 277 82. See supra §§ 236, 288. 


Fed. 889; The -Cratheus, 263 Fed. } infr i j 

693; "The Lotis Dolive, 236 Fed.i279; | bomen ee ee econ 
The Secret, 15 Fed. 480 (to same ef- 84. See statutory provisions; and 
fect). cases infra this note. 


77. The Penza, 9 F. (2d)-527: The [a] Liability of boat “an - 
Louis Dolive, 236 Fed. 279; The Al-| er.”—Under Hoe St. p 202, oe 
vira, 63 Fed. 144; The India, 14 Fed.| ing that a boat ‘and owner” shall be 
476. liable for any damage unlawfully 

78. The Louis Dolive, 236 Fed. 279. | done by her to any other boat or prop- 
See Seagraves v. Texas, etc., SS. Co. erty through the willful or negligent 
(Tex. Civ. A.) 235 SW 955 (where z conduet of her officers or crew, the 
vessel was chartered under an agree- boat qand.sownersware equally: labia 
ment requiring the charterer to pay for damages in case of a collision, 
for certain repairs and supplies, whether the officers and crew were 
which he ordered, in consequence acting for the owners of the boat or 
whereof a lien attached to the boat, | 10% charterers of the boat at the time 
and the owner paid the claim in or-|0f the injury. Sparks v. The Kate 
der to secure a release of the vessel, French, 3 Mete. (Ky.) 533. 
he could recover against the charter- 85. See cases infra note 94, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the charterers when owners for the voyage are liable 
for negligence in the running of the vessel,°° or 
other misconduct ‘of the crew;** and the general 
owners are not liable for such negligence to the char- 
However, there is authority holding that 
the owner of a vessel who secretly charters her to 
another, concealing the fact from the officers and 
hands of the boat, will be liable to third persons for 
injuries caused by the negligence of the officers and 
hands in the management of the boat, if a sufficient 
legal excuse for the secrecy is not given, so as to re- 
move the presumption of fraud, which renders the 


terer.*§ 


86. The Barnstable, 181 U. S. 464, 
21 SCt 684, 45 L. ed. 954 [rev 94 Fed. 
213 (aff 84 Fed. 895)]; Thorp v. 
Hammond, 12 Wall. (U. S.) 408, 20 L. 
‘ed. 419 (where the liability of the 
owner pro hac vice for negligent 
management of the vessel was as- 
serted and the court was evenly di- 
vided on the question of the liabil- 
ity of the general owners in such a 
Situation, the lower court having held 
them not liable); The R. Lenahan, 
Jr., 43 F. (2d) 858; The Nat E. Sut- 
ton, 42 F. (2d) 229; O’Boyle v. Mc- 
Girr, 39-. (2d)r 6373) Hansen v. Du 
Pont de Nemours, 8 F. (2d) 552 [rev 
on other grounds 33 F. (2d) 94 (cer- 
tiorari den 280 U. S. 589 mem, 50 SCt 
37 mem, 74 L. ed. 688 mem)]; The 
Charlotte, 285 Fed. 84 -[aff 299 Fed. 
595 (certiorari den 266 U. S. 604, 45 
SCt 91,-69 Li ed. 463)]; Gibson v. 
Manetto Co., 194 Fed. 331, 114 CCA 
291; Hills v. Leeds, 149 Fed. 878 [aff 
158 Fed. 1020, 85 CCA 489]; Posey v. 
Scoville, 10 Fed. 140; Somes v. White, 
65 Me. 542, 20 AmR 718; Sherman v. 
Fream, 30 Barb. (N. Y.) 478. See 
White v. Upper Hudson Stone Co., 248 
Fed. 893, 160 CCA 651 (charterer's lia- 
bility for injury to a scow demised to 
thé charterer was not discharged by 
showing that the vessel had been in- 
trusted to the care of another and 
injured by his negligence, or while in 
his. charge); Ferguson v. The Ter- 
rier, 73 Fed. 265 (where the court 
said, by way of dictum, that the char- 
terers of a demised vessel, as well as 
the vessel, may be liable for negli- 
gence); New York Dock Co. v. Schultz, 
99 N. J. L. 336, 124 A 318, 319 (where, 
in holding the charterers of a scow 
liable for the creation of a nuisance 
by the conduct of those in charge of 
the scow in permitting her to sink so 
as to obstruct the approach to plain- 
tiff’s property, it was held that ‘the 
defendants as charterers and pos- 
sessors of the vessel had control of 
her and her captain and cargo, and 
were therefore primarily responsible 
for the use, management, and control 
of the vessel’). 


[a] Government charter.—(1) 
Where national government (The 
Western Maid, 257 U. S. 419, 42 SCt 
159,66 L. ed. 299) (2) or one of the 
states (The Charlotte, 285 Fed. 84 
{aff 299 Fed. 595 (certiorari den 266 
U. S. 604, 45 SCt 91, 69 L. ed. 463)]) 
(3) charters a vessel So as to become 
owner pro hac vice, which vessel, 
through negligent navigation, causes 
injury, and where such charterer has 
never given its consent to be sued for 
marine injuries, although the liabil- 
ity of the charterer remains subject 
to the general rules (The Charlotte, 
supra), (4) the person injured cannot 
recover against such a charterer (The 
Western Maid, supra; The Charlotte, 
supra) (5) nor against the_ vessel 
thus specially owned (The Western 
Maid, supra; The Charlotte, supra). 


Charter by government generally 
see infra §§ 323-326. 


87. McDowell v. Homer Ramsdell 
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_ [a] Rule applied.—Where a mar- 
iner, employed on a chartered vessel 
leased to the charterer, pushed a pas- 
senger overboard, the charterer, and 
not the general owner, was charge- 
able, aS principal, with the wrong. 
McDowell v. Homer Ramsdell Transp. 
Co., 78 Hun 228, 28 NYS’ 821. 


88 Hills v. Leeds, 149 Fed. 878 
[aff 158 Fed. 1020, 85 CCA 489]. 


{a} Injury to another vessel char- 
tered to same charterer (1) where, by 
the terms of the charter in both cases 
he is in full control and possession 
of both boats, the charter parties op- 
erating as demises, does not afford 
him any grounds for recovery against 
the general owner of the vessel caus- 
ing the injury (The Dutchess, 16 F. 


(2d) 1003; The City of New Bern, 16 
KE. (2d) 506; The Dutchess, 15 F. 
(2d) 198), (2) no difference existing 


in this connection between absolute 
ownership and ownership pro hac 
vice (The Dutchess, 16 F. (2d) 1003; 
The Dutchess, 15 F. (2d) 198). 


89. New Haven Steamboat, etc., 
Co. v. Vanderbilt, 16 Conn. 420. 

90. U. S—The Resolute, 19 F. 
(2d) 392; The Spokane, 294 Fed. 242 


[certiorari den 264 'U. S. 583, 44 SCt 
So2;000 (Le weds 861] te The wdgary EH: 
Vance, 284 Fed. 56 [certiorari den 
sub nom. Nehalem SS. Co. v. Aktiesel- 
skabet Aggi, 260 U. S. 750, 43 SCt 
250, 67 L. ed. 495]; The Beaver, 219 


Hed. 139, 135 CCA 37 [aff 19% Fed. 
866]; The Volund, 181 Fed. 643, 104 
CCA 373. 


N. Y.—Bissell v. Torrey, 60 N. Y. 
635 [aff 65 Barb. 188]; Sherman v. 
Fream, 30 Barb. 478. 


Or.—Deniff v. McCormick, 105 Or. 
697, 210 P 703; Adams v. Carey, 60 
Or. 153, 118 P 553; Multnomah Coun- 
ty v. Willamette Towing Co., 49 Or. 
20439) P 389. 


Philippine.—Yueng Sheng  Exch., 
etc., Co. v. Urrutia, 12 Philippine 747. 


hing Mentoni sive wOlty, son) Dublin 
Steam Packet Co., 8 A. & E. 835, 35 
ECL 867, 112 Reprint 1054. 


[a] Recovery by charterer or 
shipper as bar to further action.— 
Where a tug is chartered for towage 
to a party who is not the owner of 
the tow, nor liable under the charter 
party for damages thereto from neg- 
ligence of the tug, either the char- 
terer or the owner of the tow may re- 
cover for such damages; and a 
covery by the owner of the tow, or 
an allowance to the charterer in an 
action for compensation, is a full sat- 
isfaction and a bar to any subsequent 
action by the other. Adams v. Carey, 
60 Or-2153, 118 P5538. 


[b] Omission cf precautions on 
board vessel, by reason of which neg- 
ligence a passenger on a ship char- 
tered for a cruise is injured, has been 
held to render the owner, rather than 


charter party void as against third persons.*® 
the contract is one for services or affreightment 
merely, the owners and not the charterers are the 
ones to be charged,®® in the absence of some specific 
stipulation to the contrary in the charter.®! 
other cases*? the presumption is against the char- 
terer being owner pro hae vice.?3 
provisions with respect to liability for injury will, 
however, be enforced as between the parties, ac- 
cording to their terms, regardless of the character 
of the charter.®# 


[§ 241] d. Liability for Injury to, or Nondeliv- 


re-* 


[58 C.J.) 169 


ine 


As in 


Special charter 


the charterer, liable. 
LOE C2) a8 925 


_{e] Sinking of tow.—One engaged 
in the business of towing boats by a 
steamer chartered by him for that 
purpose, while he may be liable for 
breach of contract, is not liable in an 
action for negligence for injuries to 
a boat, which he has contracted to 
tow, resulting from the negligence of 
those navigating the steamer, where 
the owner retains the possession and 
general control, and the direction of 
its master and crew. Bissell v. Tor- 
rey, 60 N.-Y. 635 [aff 65 Barb. 188]. 


[d] Special servant of charterer 
assisting in navigation.—(1) Where, 
under a charter party constituting a 
contract of affreightment, a super- 
cargo was put on board, who under- 
took, with the acquiescence of those 
in charge of the vessel, to pilot the 
vessel and assist’ in her navigation, 
and, where through his negligence in 
performing the acts thus undertaken, 
injury resulted to third persons, the 
owners, and not the charterers, were 
liable for the resultant injury, the 
supercargo being the servant of the 
owners as to his conduct with refer- 
ence to navigation, although he was 
in general the charterer’s servant. 
The Volund, 181 Fed. 643, 104 CCA 
373. (2) And this is true, despite the 
presence of a provision in the charter 
party that “the charterer shall provide 
and pay for pilotages.” The Volund, 


The Resolute, 


supra. 
91. The Resolute, 19 F. (2d) 392. 
[a] No implication of an assump- 


tion of risk for injuries through neg- 
ligence in the conduct of the vessel 
or of an agreement to indemnify the 
owner therefor will be entertained, 
but any such a provision must be 
plainly apparent on the face of the 


instrument. The Resolute, 19 F. (2d) 
392. 
92. Presumption of general own- 


er’s possession See supra § 225. 


93. Deniff v. McCormick, 105 Or. 
697, 210 P 703; Adams v. Carey, 60 
Or, 1538, 118. P S533 Rossi. Chamtese 
ton, etc., Transp. Co., 42 S. C. 447, 20 
SE 285. 


[a] Demurrer was not properly 
sustained to a complaint alleging 
damage through the negligence of 
those navigating a vessel which was 
chartered at the time the injury was 
done, in an action against the gen- 
eral owner. Ross v. Charleston, ete., 
Transp. Co., 42 S. C. 447, 20 SE 285. 


94. Holbrook v. Freeport Sulphur 
Transp. Co., 300 Fed. 63; McCormick 
v. Shippy, 124 Fed. 48, 59 CCA 568 
[aff 119 Fed. 226]; Alaska Coast Co. 
v. Alaska Barge Co., 79 Wash. 216, 
140 P 334; LRA1915C 423 [mod 82 
Wash. 697, 148 P 461, LRA1915C, 
421]; Kruger v. Moel Tryvan Ship 
Co., [1907] A. C. 272. See Adams v. 
Carey, 60 Or. 153, 118 P 553 (agree- 
ment held not to put liability for in- 
juries from collision arising through | 
negligence, on the charterer, who was 


170 {58 C.J.] 


ery of, Cargo.°® The shipper under an ordinary bill 
of lading has his remedy against the ship, whether 
the charter. is one where the owner retains posses- 
sion and command, or whether the control and navi- 
gation pass to the charterer ;°° but whether the own- 
er or the charterer is ultimately liable depends on 
When the charter 
party operates merely as a contract between the 
charterer and the shipowner for the conveyance by 
the latter of goods and merchandise, the owners of 
the vessel are the carriers of the goods,®* and the 
latter, as between the shipowner and charterer, 1s 
responsible for claims for damage to or shortage of 
cargo,®® and will in general be responsible for the 


the terms of the charter party.®? 


not the owner pro hac vice). 


fa] Mlustration.—Under the char- 
ter of a tug providing that the mas- 
ter should be under the orders of the 
charterer and that the latter should 
indemnify the owner ‘from all con- 
sequences or liability that may arise 
from such orders,” the charterer can- 
not hold the owner liable for the 
stranding of a tow while, under its 
orders, the tug was rendering a serv- 
ice not within the charter. Holbrook 
v. Freeport Sulphur Transp. Co., 300 
Fed. 63. 


95. Cross references: 


Liability of barge owner 
captain see supra § 235. 
Ownership pro hac vice as: 
Affecting liability for 
goods of charterer 
242. 


Defeating general owner’s lien for 
cargo see infra § 298. 


96. Luckenbach v. W. J. McCann 
Sugar Refining Co., 248 U. S. 139, 39 
NCto53, 634 ed.) 170; 1 VAR 1522 
[mod 235 Fed. 388]; The Capitaine 
Faure, 10 F. (2d) 950 [mod 1 F. (2d) 
406 and certiorari den sub nom. So- 
ciété De Navigation A Vapeur France 
Indo-Chine v. Cooper, 271 U.S. 684, 46 
SCt 634, 70 L. ed. 1150] quot Cyc; The 
Lake Allen, 274 Fed. 873; Bethel v. 
Mellor, ete., Co., 131 Fed. 129; The 
New York, 93 Wed. 495; Bergh vy. Ce- 
ballos, 61 Fed. 113; The Boskenna 
Bay, 22 Fed. 662 [rev on other 
grounds 40 Fed. 91]; The T. A. God- 
dard, 12 Fed. 184, 178; The Phebe, 19 
F. Cas. No. 11,064, 1 Ware 265; Rich- 
ardson v. Winsor, 20 F. Cas. No. 11,- 
796,.3 Cliff. 395; The St. Cloud, Brown. 
& Is 4;.167 Reprint 269. See The 
Alert, 40 ed. 836 (in an action in rem 
against the ship for injury to cargo, 
the charterers, owners pro hac vice, 
may be brought in as parties since 
the ultimate responsibility rests on 
them). 


“The liability of a vessel in rem for 
want of due diligence in the care and 
custody of goods received on board 
for transportation is the same wheth- 
er the owners of the ship remain in 
possession as carriers, or whether 
the terms of the charter-party are 
such as to constitute a demise of the 
vessel for the voyage, so as, to render 
the charterers the owners pro hac 
viée, and alone personally responsible 
for the transportation.” The T. A, 
Goddard, supra. 


for barge 


injury to 
see infra § 


o7. The Capitaine Faure, 10 FE. 
(2d) 950 [mod 1 F. (2d) 406 and cer- 
tiorari den sub nom. Société De Nav- 
igation A Vapeur France Indo-Chine 
v. Cooper, 271 U.S. 684, 46 SCt 634, 70 
L. ed. 1150] quot Cyc; The Boskenna 
Bay, 22 Fed. [rev on other 
grounds 40 Fed. 91]; The Phebe, 19 
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F. Cas. No. 11,064, 1 Ware 265; Rich- 
ardson v. Winsor, 20 F. Cas. No. 11,- 
(PIC Os bbiihech ioe 


“The criterion of liability als) 
not ownership, but employment.” 
Tuckerman v. Brown, 17 Barb. (N. 


Vein Oat wet Oe 

[a] Agreement to carry insurance. 
—(1) Where a charterer contracted 
to carry cargo insurance sufficient to 
fully protect the vessel owner, as 
well as owner of the cargo, which 
contract was guaranteed by the car- 
go owner, the charterer was primarily 
liable for loss of the cargo, though it 
was caused by unseaworthiness of the 
vessel. The Sagamore, 300 Fed. 701 
[certiorari den 266 U. S. 612, 45 SCt 
95, 69 L. ed. 467]. (2) Where, by 
agreement between the parties, the 
owner of the cargo procured the in- 
surance thereon, its right to recover 
from the charterer for loss of the 
cargo is limited to the amount of the 
insurance. The Sagamore, supra. 


98. Luckenbach v. W. J. McCann 
Sugar Refining Co., 248 U. S. 139, 39 
SCt 53, 63 L. ed. 170, 1 ALR 1522 [mod 
235 Fed. 388]; Donahoe v. Kettell, 7 
F. Cas. No. 3,980, 1 Cliff. 135; Hames 
v. Cavaroc, 8 F. Cas. No. 4,238, Newb. 
Adm. 528; Richardson v. Winsor, 20 
FE: Cas:'No;-11;795,; 3‘Cliff; 395; Mmery 
v. Hersey, 4 Me. 407, 16 AmD 268; 
Robinson v. Chittenden, 69 N. Y. 525 
[aff 7 Hun 137]; Campbell v. Perkins, 
8 N.Y. 430, Seld. 105; Wagstaff v. 
Anderson, 58C.1P. Dv i7i: 


99. Luckenbach v. W. J. McCann 
Sugar Refining Go., 248 U. S. 139, 39 
SCt 53, 63 L. ed. 170, 1 ALR 1522 [mod 
235 Fed. 388]; Federal Forwarding 
Co. v. Lanasa, 32 F. (2d) 154 [aff sub 
nom. The Ft. Gaines, 24 F. (2d) 849]; 
The Buckleigh, 3 F. (2d) 829; Sande- 
man-Vv.,Scurr,, LJ R.. .2.@, Bu 363, (ihe 
St. Cloud, Brown. & L. 4, 167 Reprint 
269; Tiffin v. Webb, 5 Newfoundl. 54. 
See Colvin v. Newberry, 1 Cl. & F. 
283, 6 Reprint 923 [aff 7 Bing. 190, 20 
ECL 92, 131 Reprint 73 (rev 8 B. & 
C. 166, 15 ECL 90, 108 Reprint 1006)] 
(dictum to same effect). 


[a] Although goods are taken on 
hoard on charterer’s request, the own- 
er, under a charter party constituting 
a contract of affreightment merely, is 
still liable personally to the shipper 
for injury to the cargo through breach 
or omission of duty on the part of 
those in charge of the vessel. The T. 
A. Goddard, 12 Fed. 174. 


1. Donahoe v. Kettell, 7 F. Cas. No. 
3,980, 1 Cliff. 135; Richardson v. Win- 
sor, 20 F. Cas. No. 11,795, 3 Cliff. 395: 
Emery v. Hersey, 4 Me. 407, 16 AmD 


268; The Argyle v. Worthington, 17 
Oh. 460; Wagstaff v. Anderson, 5 C, 
Py. D. 171; Parish v; Crawford) 2Str, 


1251, 93 Reprint 1163. 


[a] Obligation to perform full 
contract.—Where the master, entering 
into the contract of carriage, under- 


[§ 241 


nonconveyance of them according to their contract ;* 
and is in addition liable to the charterer for any dam- 
age to cargo by his servants.” : 
when a charter party operates as a demise or bail- 
ment of the ship to the charterer, he becomes the car- 
rier of the goods shipped on board,® and is primarily 
liable for their loss or injury,‘ and in case the vessel 
is employed by him as a general ship for the convey- 
ance of merchandise, the master is his servant while 
procuring freight and contracting with third parties 
for the carriage of merchandise® and the general 
owner consequently cannot be made liable for mat- 
ters arising out of or founded upon such contracts.® 
Where the charterer becomes owner pro hae vice, he 


On the other hand, 


takes certain obligations with respect 
to the delivery and disposition of the 
cargo, aS to the whole business he 
acts within the scope of his employ- 
ment, and the general owner, whose 
charter has not operated as a demise 
of the vessel, is liable for the faithful 
performance of every duty undertak- | 
en by the master with regard to the 
property, including as well the inci- 
dental obligations as to delivery and 
disposition as those directly pertain- 
ing to the carriage. Emery v. Her- 
sey, 4 Me. 407, 16 AmD 268; The Ar- 
gyle v. Worthington, 17 Oh. 460. 


2. The Craigallion, 20 Fed. 747. 


3. Donahoe v, Kettell, 7 F. Cas. No. 
3,980, 1 Cliff. 185; Richardson v. Win- 
sor, 20 F. Cas. No. 11,795, 3-Gliff. 395; 
Adams v. Homeyer, 45 Mo. 545, 100 
AmD 391. 


4 Taylor Bros. Lumber Co. v. Sun- 
set Lighterage Co., 43 F. (2d) 700; 
The Highcliff, 287 Fed. 876 [aff sub 
nom. McLean v. Undercliff Terminal, 
etc., Co.;.295 Med. 1017]. 


[a] Thus, where its charterer ,of 
a steamship, not needing the whole of 
the space arranged with the steam- 
ship line to operate the steamer, the 
steamship line was the charterer’s 
general agent, and its negligence in 
unloading green salted hides on a pier 
on which dry aniline powder had been 
spilled was imputable to the charter- 
er, and made the charterer liable to 
the shippers for the resulting dam- 
age. Toxaway Tanning Co. v. Sulz- 
berger, 242 Wed. 888, 155 CCA 476 
[certiorari den 245 U. S. 657, 38 SCt 
13, 62 L. ed. 534]. 


[b] _ Unseaworthiness.—If a light- 
er losing cargo was seaworthy when 
delivered and the accident happened 
because of unseaworthiness while in 
possession of the charterer, the char- 
terer is primarily responsible. Tay- 
lor Bros. Lumber Co. v. Sunset 
Lighterage Co., 43 F. (2d) 700. 


5. The Alert, 40 Fed. 836; Dona- 
hoe v. Kettell, 7 Cas. No. 3,980, 1 Cliff. 
135; Richardson v. Winsor, 20 F. Cas. 
No. 11,795; "3 Cliff: 13:95. 


6 U. S—The Thomas P. Beal, 11 
F. (2d) 49; Donahoe v. Kettell, 7 BF. 
Cas. No. 3,980, 1 Cliff. 135; The Phebe, 
19 F. Cas. No. 11,064, 1 Ware 265. 


Conn.—Pitkin v. Brainerd, 5 
451, 13 AmD 79. nhac? 


Mass.—Reynolds v. Toppan, 15 
Mass. 370, 8 AmD 110; Thompson vy, 
Hamilton, 12 Pick. 425, 23 AmD 619: 
Cutler vy. Winsor, 6 Pick. 335, 17 AmD 
385. See Reynolds v. Toppan, 15 
Mass. 370, 8 AmD 110 (like holding, 
where the charterer was himself the 
master). 


N. Y¥.—Rosenstein v. Vogeman, 102 
App. Div. 39, 92 NYS 86 [aff 184 N. 
Y: 325, 77 NE 625]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cannot recover from the owner for a shortage in de- 
livery of or damage to cargo.? He alone is person- 
ally lable for injury to or nondelivery of the eargo,® 
unless the owner has by his conduct induced a rea- 
sonable belief in the ‘shipper that the vessel was to 
sail on his account, and under his direction and con- 
trol;® and this is true even though the cargo owner 
had no notice of the terms of the charter.1° There is, 
however, authority to the effect that, even-under a 
charter party amounting to a demise, although the 
charterer is lable to a shipper for injury to goods, 
as between himself and the shipowner, the latter is 
ultimately liable where the injury arises from the 
vessel’s unseaworthiness when furnished to the char- 
terer, in the absence of any specific stipulation to the 
contrary in the charter party.11_ Under the presump- 
general owner, '? 


tion of continuing possession in the 


Eng.—Colvin v. Newberry, 1 Cl. & 
F. 283, 6 Reprint 923 [aff 7 Bing. 190, 
20 ECL 92, 131 Reprint 73 (rev 8 B. & 
C. 166, 15 ECL 90, 108 Reprint 1006) ]; 
James v. Jones, 3 Esp. 27, 170 Reprint 
526. See Mackenzie v. Rowe, 2 Campb. 
4825) 170 m Reprint 1225, Cts" ‘not 
enough to make the owners liable for 
a nondelivery of cargo to show that 
it was put on board a chartered ship, 
put up as a general ship by the char- 
terer, to be carried on the voyage un- 
dertaken under the charter party, un- 
less it be shown that they were re- 
ceived on board by some person rep- 
resenting the general owners). 


[a] Bill signed for owner.—A 
charterer was liable for all bills of 
lading signed by it, and those signed 
by the master of the vessel with its 
consent and in its name, having no 
right to compel the master to sign for 
the owner under the charter party, 
and, the venture being primarily the 
charterer’s, he would be liable, even 
though master signed bills of lading 
for the owner. The Poznan, 276 Fed. 
418. 


7. Golcar SS. Co. v. Tweedie Trad- 
ing Co., 146 Fed. 563; The Caroline 
Miller, 53 Fed. 136; Starin’s City, etc., 
Transp. Co, v. The Daniel Burns, 52 
Fed. 159 [aff 56 Fed. 605, 6 CCA 49]. 


8. U. S.—The Thomas P. Beal, 11 
F. (2d) 49; The Capitaine Faure, 10 
F. (2d) 950 [mod 1 F. (2d) 406 and 
certiorari den sub nom. Société De 


a 
Navigation A Vapeur France Indo- 
Chine v. Cooper, 271 U. S. 684, 46 SCt 
634, 70 L. ed. 1150] quot Cyc; The 
Alert, 40 Fed. 836; The Phebe, 19 F. 
Cas. No. 11,064, 1 Ware 265. 


Conn.—Pitkin vy. Brainerd, 5 Conn. 
451, 18 AmD 79. 


Mass.—Reynolds v. Toppan, 15 
Mass. 370, 8 AmD 110; Cutler v. Win- 
sor, 6 Pick. 335, 17 AmD 385. 


N. Y.—Rosenstein v. Vogeman, 102 
App. Div. 39, 92 NYS 86 [aff 184 N. 
Y. 325, 77 ‘NE 625]; Tuckerman v. 
Brown, 17 Barb. 191. 


Eng.—Baumwoll _Manufactur Vie 
Furness, [1893] A. C. 8 [aff_[1892] 1 
Q. B. 253 (rev [1891] 2 Q. B. 310)]; 
Colvin v. Newberry, 1 Cl. & F. 283, 6 
Reprint 923 [aff 7 Bing. 190, 20 ECL 
92, 131 Reprint 73 (rev 8 B. & C. 166, 
15 ECL 90, 108 Reprint 1006) ]; James 
v. Jones, 3 Esp. 27, 170 Reprint 526, 
See The St. Cloud, Brown. & L. 4, 167 
Reprint 269 (dictum te same effect). 


[a] Collapse of dock on which 
goods were delivered by the charterer 
as owner pro hac vice was held to 
render him and not the general owner 
liable to the bill of lading holders for 

.the resultant loss. Rosenstein Vv. 
Vogemann, 102 App. Div. 39, 92 NYS 
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86 [aff 184 N. Y. 325, 77 NE 625]. 


[b] Especially is this true where 
the charter leasing the vessel is a 
demise, not for the charterer to put 
the ship up as a general ship and en- 
gage cargo therefor, but to purchase 
goods in his own behalf and himself 
freight the vessel. Reynolds v. Top- 
pan, 15 Mass. 370, 8 AmD 110. 


9. The Capitaine Faure, 10 F. (2d) 
950 [mod 1 F, (2d) 406 and certiorari 
den sub nom. Société De Navigation 
A Vapeur France Indo-Chine v. Coop- 
er, 271 U. S. 684, 46 SCt 634, 70 L. ed. 
1150] quot Cyc; Pitkin v. Brainerd, 5 
Conn. 451, 13 AmD 79. 


[a] Acts held not to constitute 
representation of control.—(1) The 
mere fact that the general owners al- 
low the custom house papers to re- 
main unchanged (Pitkin vy. Brainerd, 
5 Conn.) 454, 13: AmD 79) (2) or that 
they inquire as to the probability of 
freight being obtained (Pitkin v. 
Brainerd, supra), (3) is not sufficient 
to charge them on the ground that 
they have held themselves out as hav- 
ing an interest in the voyage; nor is 
it essential for the owner specifical- 
ly to disclaim all interest in the voy- 
age, even where the freighter knows 
of the general ownership (Pitkin v. 
Brainerd, supra). 


10. \ The Capitaine Faure, 10 -F. 
(2d) 950 [mod 1 F. (2d) 406 and cer- 
tiorari den sub nom. Société De Navi- 


ae 

gation A Vapeur France Indo-Chine 
v. Cooper, 271 U.S. 684, 46 SCt 634,,\70 
L. ed. 1150]; Pitkin v. Brainerd, 5 
Conn. 451, 18 AmD 79; Baumwoll 
Manufactur v. Furness, [1893] A. C. 
8 faff [1892] 1 Q. B. 253 (rev [1891] 
PAAA LS ASW KO) | 


11. Taylor Bros. Lumber Co. v. 
Sunset Lighterage Co., 43 F. (2d) 700; 
The New York, 93 Fed. 495. 


[a] Reason for rule.—“Through 
the fault of her real owner, the ship 
is the offender, and the charterer, as 
apparent owner, is, as between him 
and the ship, a mere surety.’ The 
New York, 93 Fed. 495, 499. 


[b] Agreement to keep in repair.— 
Notwithstanding the charterer has 
control of the boat for the period of 
the contract, he may recover for an 
injury to the cargo caused by the 
master’s failure to keep her in thor- 
ough repair under an agreement to 
do so. Wood v. The Wilmington, 48 
Fed. 566. 


Obligation of seaworthiness gen- 
erally see infra §§ 246-259. 

12. See supra § 225. 

13. The St. Cloud, Brown. & L. 4, 
167 Reprint 269. 
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he is prima facie the one responsible for nondelivery 
or injury of the cargo carried on a chartered ship.13 
It is immaterial to the question of liability whether. 
the owner receives for the use of the vessel a stipu- 
lated sum or a share of its earnings,!* the party 
who by the contract is entitled to the possession and 
command of the vessel being liable in either case 
for not delivering goods.1® 


[§ 242] e. Owner’s Liability for Injury to Char- 
terer by Acts of Officers or Crew.1° 
when owner pro hae vice, cannot ordinarily charge 
against the general owner, losses occasioned to him- 
self by the torts!’ or crimes!’ of the officers and 
crew, such persons being servants of the special and 
not of the general owner under such a state of facts 
and the liability being consequently that of the for- 
mer and not of the latter;® but, if the charter terms 


The charterer, 


14 The Capitaine Faure, 10 F. 
(2d) 950 [mod 1 F. (2d) 406 and cer- 
tiorari den sub nom. Société De Nav- 


igation A Vapeur France Indo-Chine 
v. Cooper, 271 U. S. 684, 46 SCt 634, 70 
L. ed. 1150]; The Phebe, 19 KF. Cas, 
No. 11,064, 1 Ware 265; Richardson v. 
Winsor, 20-F. Cas. No. 11,795, 3 Cliff. 
395; Emery v. Hersey, 4 Me. 407, 16 
AmD 268; Thompson v. Hamilton, 12 
Pick. (Mass.) 425, 23 AmD 619; Tuck- 
erman v. Brown, 17 Barb. (N. Y.) 191. 


Compensation provisions as affect- 
ing ownership for voyage in general 
see supra § 232. 

15. See cases supra note 14. 

16. Cross references: 

Acts done by: 


General owner as barratrous see 
Marine Insurance § 294. 


Owner pro hac vice as_barratrous 
see Marine Insurance § 294. 


Barratry against Owner pro hac vice 
see Marine Insurance § 292. 


Ownership pro hac vice as affecting 
charterer’s claim against owner for 
injury to, or misdelivery of, cargo 
see infra §§ 308-311. 


17. Golear SS. Co. v. Tweedie 
Trading Co., 146 Fed. 563; The Del 
Norte, 111 Fed. 542 [aff 119 Fed. 118, 
55 CCA 220]; The Daniel Burns, 56 
Fed. 605, 6 CCA 49 [aff 52 Fed. 159]. 


{a] Effect of clause exempting 
owner from lLiability.—A provision 
in a charter, giving the master au- 
thority to control the operations of 
the vessel in towing barges, and ex- 
pressly exempting the owner from li- 
ability for the abandonment of any 
tow where, in the judgment of the 
master, the safety of the vessel re- 
quired such abandonment, did not 
confer on the master any powers he 
would not otherwise have had, or 
change the relation of the charterer 
to the ship as owner pro hac vice, and 
it gave him no claim on the vessel on 
account of the wrongful act of the 
master in abandoning a barge without 
necessity. The Del Norte, 111 Fed. 
542 [aff 119 Fed. 118, 55 CCA 220]. 


18. Golcar SS. Co. v. Tweedie 
Trading Co., 146 Fed. 563; The Del 
Norte, 111 Fed. 542 [aff 119 Fed. 118, 
55 CCA 220]. But see Campbell v. 
The Alknomace, 4 F. Cas. No. 2,350, Bee 
124 (where the court speaks of the 
charterers as “owners pro hac vice,” 
without any discussion of the charter 
party’s nature, and proceeds to say 
that they had no control over the 
master and that the general owner 
was liable for barratry of the crew 
although beyond the sum mentioned 
in the charter party). 


19. Officers and crew as agents of 
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are such as to provide for retention of possession 
and control by the general owner, he is liable to re- 
spond to the charterer for the acts of the master or 


crew.°° 


[§ 243] f. Representation of General Owner by 
Where the charterer 1s owner 
pro hae vice, he is not the agent of the general own- 
er?! and the latter is not bound, by virtue of any 
such relationship, to shippers of bill’of lading hold- 
ers upon contracts of carriage made by the char- 
terer,22 nor is he bound upon contracts of the char- 
terer for the purchase of goods to make up a cargo,”® 
nor upon contracts for supplies, repairs, and mate- 
rials;24 nor, furthermore, is he liable for the neglh- 
gence of the charterer, acting as master, in the navi- 


Owner Pro Hac Vice. 


gation of the vessel.*° 


[§ 244] K. Nationality of Vessel. 
a vessel bears a British name has been said to be no 


owner pro hac vice generally see su- 
pra § 236. 


20. The Nicaragua, 72 Fed. 207, 18 
CCGA 511 [afi 71. Hed. 723]; Kerry xv. 
Pacine: Mar. Co. ul2ieCaly 15045 5 45P 
89, 66 AmSR 65; Omoa, etc.,. Coal, 
Cleun@Oo. ve) cauntley, 2 Cer. Di s4645 


fa] RBule applied.— W here the 
master of a chartered ship, not de- 
mised, took on board a passenger 
without the health certificate known 
by the master to be required by the 
port authorities in the port of dis- 
charge, and hence was unable to ob- 
tain entrance to the port, and the per- 
formance of the voyage was delayed, 
the owner was answerable to the char- 
terer for such conduct of the master. 
The Nicaragua, 72 Fed. 207, 18 CCA 
511 [aff 71 Fed..723]. 


21. Mott v. Ruckman, 17 F. Cas. 
NOs 9,831, — 3 eiBlatchti. Til se Webb av. 
Peiree so H. . Cas, Now 17,320, 1, Curt, 
LO4> revs .29. oh. Cas: Now 17,32h5. 2 
Sprague 192]; Somes v. White, 65 Me. 
542, 20 AmR 718; Thompson vy. Snow, 
4 Me. 264, 16 AmD 263; Rich v. Jor- 
dan, 164 Mass, 127, 41 NE 56; Reyn- 
olds v. Toppan, 15 Mass. 370, 8 AmD 


110; Tucker v. Stimson, 12 Gray 
(Mass.) 487; Baker v. Huckins, 5 
Gray (Mass.) 596; Frazer v. Marsh, 


13 Bast 238, 104 Reprint 362. 


22. Reynolds v. Toppan, 15 Mass. 
370, 8 AmD 110. 


23. Thompson v. Snow, 4 Me. 264, 
16 AmD 263. 


24. The Kate, 164 U.S. 458,17 SCt 
135, 41 L. ed. 512; The Secret, 15 Fed. 
; Mott v. Ruckman, 17 F. Cas. No. 
9,881, 3 Blatchf. 71; Webb v. Peirce, 
29 F. Cas. No. 17,320, 1 Curt. 104 [rev 
29 F. Cas. No. 17,321, 1 Sprague 192]; 


Winsor v. Cutts, 7 Me. 261; Rich v. 
Jordan, 164 Mass. 127, 41 NE 56; 
Tucker v. Stimson, 12 Gray (Mass.) 


487; Baker v. Huckins, 5 Gray (Mass.) 
596; Erazer v. Marsh, 13 Hast 238, 
104 Reprint 362. 


25. Somes v. White, 
543, 20 AmR 718. 


“A personal liability of owners for 
the master’s defaults, certainly must 
depend upon the fact, whether the 
relation of master and Servant (or 
principal and agent) exists between 
themselves and the master or not. 
The nability must arise under the 
maxim respondeat superior if at all. 
But where the master is owner pro 
hac vice, no such relation exists. 


65 Me. 542, 
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warranty that she is British?® or will remain so; 
and it is no defense to a charterer that a ship char- 
tered as of a particular nationality is of a different 
registry if the charterer knows when the charter 


[§§ 949-245 


227 


party is executed the facts upon which the charter 


assertion of nationality is based and all the other 
facts with reference to her nationality.”* 
it has been held an implied term in every charter 
party that tnere shall be no transfer of the vessel 
resulting in a change of flag, during the charter term, 
for the breach of which term the owner may be made 
liable for damages.*® ’ 

[§ 245] L. Seaworthiness, Fitness, and Capacity 
of Vessel*—1. Necessity. Charter parties frequent- 
ly contain an affirmative warranty of seaworthiness 
on the part of the vessel;*° in the absence thereof, 


However, 


such a warranty is implied and every one who offers 


The fact that 


. . . Claims against the owner for 
the obligations of the master, whether 
arising ex contractu or ex delicto, 


stand upon the same _ foundation; 
when this is removed there can be 
no liability at all.’ Somes v. White. 
supra. 


26. M. Isaacs & Sons, Ltd. v. Mc- 
P-NOOGO bo oy) fs >a i neon 535 7 are 


27. M. Isaacs & Sons, Ltd. v. Mc- 
Allum, supra. 


28. Reusse v. Meyers, 3 
475, 170 Reprint 1451. 


{a] Rule applied.-—Where a ship 
described in a memorandum for char- 
ter as “Swedish ship or vessel” in fact 
was British buiit and had a British 
register, but had a complete set of 
Swedish papers and a treasury license 
to sail as a Swedish ship, which facts 
were known to the freighter, it was 
held, in an action against the freight- 
er for not loading and dispatching the 
ship according to the memorandum 
for charter, that he could not set up 
as a defense that the ship was in 
point, of fact a British and nota 
Swedish ship. Reusse v. Meyers, 3 
Campb. 475, 170 Reprint 1451. 


29. M. Isaacs & Sons, Ltd. v. Mc- 
ATT uraate PeO2i “Skea weoueds 


[a] Reason for rule.—‘‘When par- 
ties contract for services to be ren- 
dered by one of them by means of a 
specific chattel, that . implies an 
undertaking on the part of the con- 
tractor supplying the chattel that the 
chattel shall not be altered so as to 
prejudice the services which are to be 
rendered by it.” M. Isaacs & Sons, 
itd, vie MicAM um [i920 BB. 7. 


30. See cases 
and §§ 246-263. 


31. U. S=—-Oxford Paper Co. v. 
The Nidarholm, 282 U. S. 681, 51 SCt 
266, 75 L. ed. 614; The Caledonia, 157 
Un Ss P2455 SCteo3t, woos ia, toda. 6445 
Work v. Leathers, 97 U. S. 379, 24 L. 
ed. 1012, aff 29 B Cas” Now t7,415, 1 


Campb. 


infra this section; 


Woods 271]; Unterweser Reederei 
Aktiengesellschaft v. Potash Import- 
ing ‘Corp, 36 F.. (2d) 869: Federal 


Forwarding Co. v. Lanasa, 32 F. (2d) 
154; The Lawrence J. Tomlinson, 29 
F. (2d) 797; Wessel v. Charleston 
Lighterage, etc., Co., 25 F. (2d) 126; 
Tucker Stevedoring Co. v. Southwark 
Mfg. Co., 24 F. (2d) 410 [certiorari 
den 277 U. S. 598 mem, 48 SCt 560 
mem, 72 L. ed. 1007 mem]; New York, 
etc., Co. v. Delaware, etc., R. Co., 23 F. 


*By HENRY CASSORTE SMITH (§§ 245-264), 


a vessel for charter is bound to furnish one that is 
stanch, tight, and seaworthy,*? unless it is otherwise 


(2d) 487: The Fort Gaines, 21 F. (2d) 
865; The Henry W. Cramp, 20 F. (2d) 
320 [certiorari den sub nom. McDon- 
ald v. Rosasco, 275 U. S. 561, 48 SCt 
120, 72 L. ed. 427]; The Etna Maru, 
20 KF. (2a) 143; King v. Petterson, 14 


F. (2d) 532; The Thomas P. Beal, 11 
F. (2d) 49; Dempsey v. Downing, 11 
KE. (2d) 155; The Oakley C. Curtis, 4 


F. (2d) 979 [certiorari den sub nom. 
France, ete, SS. Corp. v. Midland 
Seed Products Co., 267 U. S. 599, 45 
SCt 354, 69 L. ed. 807]; The Saga- 
more, 300 Fed. 701 [certiorari den 266 
Un Sa 612,145. SCt) 955.69) ly ed: 4 67sec 
The Jungshoved, 290 Fed. 733 [mod 
272 Fed. 122, and certiorari den 263 U. 
S. 707, 44 SCt 35, 68 L. ed. 517]; The 
G. R. Crowe, 287 Fed. 426 [aff 294 
Fed. 506 (certiorari den 264 U. S. 586, 
44 SCt 335, 68 L. ed. 862)]; The John 
Twohy, 279 Fed. 343; Penn Builders, 
ete., Co. v. Braeburn Steel Co., 274 
Fed. 794; Portsmouth Fisheries Co. 
v. John T. Roper Lumber Co., 269 Fed. 
586; Bernstein v. Morse, 261 Fed. 435; 
The Maumee, 260 Fed. 862; Arundel 
Sand, ete., Co. v. Naylor, 242 Fed. 494, 
155_CCA 270; McCaldin Co. v. Cargo 
of Lumber, 198 Fed. 328 [aff 202 Fed. 
135, 121 CCA: 19772" Sanford: etes, ‘Co: 


v. Columbia Dredging Co., 177 Fed. 
878, 101 CCA 92; Corsar v. Spreckels, 
41 Fed. 260, 72 CCA 378; The New 


York, 93 Fed. 495; Sumner v. Caswell, 
20 Fed. 249; McCann v. Conery, 11 
Fed. 747; Ye Seng Co. v. Corbitt, 9 
Fed. 423, 7 Sawy. 368; The Gentle- 
man, 10 F. Cas. No. 5,324, Olcott 110 
{rev 10 F. Cas. No. 5,323, 1 Blatchf. 
196]; Wilson v. Griswold, 30 F. Cas. 
No. 17,806, 9 Blatchf. 267. 


Ala.—Burton v. May, 212 Ala. 435, 
103 S 46. 


La.—Mississippi Agricultural Bank 
v. The Jane, 19 La. 1. 


Mich.—Lyon v. Tiffany, 
158, 42 NW 1098. 


N. Y.—Tebo vy. Jordan, 147 N. Y. 
387, 42. NE 191; Auten v. Bennett, 88 
App. Div. 15, 84 NYS 689 [rev on 
other grounds 183 N. Y. 496, 76 NE 
609, 5 AnnCas 620]. 


es C.—Purvis v. Tunno, 2 S. Cc. L. 


Wash.—Revett v. Globe Nav. Co., 
68 Wash. 300, 123 P 459. 


Eng.—Paterson Zochonis & Co., Ltd. 
v. Elder Dempster & Co., Ltd., [1923] 
1 K. B. 420; Nelson Line, Ltd. v. Nel- 
son & Sons, Ltd. [1908] A. G. 16; 


76 Mich. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 245] 


expressly stipulated.?? 


a ship.?> 


Fitness for purpose. Where the owner of a vessel 
charters her, he is, in the absence of a stipulation to 
the contrary, bound to see that she is suitable for 
the service in which she is to be employed,?® or the 
purposes for which she is intended,** and for the 
kind of cargo which she is chartered to earry.?$ 
Where the vessel owner is kept in ignorance of how 


Giertsen v. Turnbull, 45 Se. L. Rep. 
916: McIver v. Tate Steamers, Ltd., 
[1903] 1 K. B. 362; London Rangoon 
Trading Co. v. Ellerman Lines, Ltd., 
39 T. Lh. R. 284; The Vortigern, [1899] 
P. 140; Weir v. Union SS. Co., [1900] 
WON By 28 path TLIO AL CC. 526i: 


“The letting of a ship for a specific 
purpose is held to be an assurance 
amounting to a warranty that she is 
sufficient for the use to which she is 


engaged.’ Bernstein v. Morse, 261 
Fed. 4385, 439. 
{a] There is no distinction ‘be- 


tween a charter wherein the owner 
mans, victuals, and navigates the ship 
and a charter where the charterer as- 
sumes to do this.” Wilson v. Gris- 
wold, 30 F. Cas. No. 17,806, 9 Blatchf. 
267. 

{[o] Express warranty.—A charter 
party not containing an express aver- 
ment that the vessel was seaworthy 
will not support the averment of such 
@ covenant in an action in covenant 
on a charter party. Bowie v. Wheel- 
right, 3 F. Cas. No. 1,733, 2 Cranch C. 
CHeLet: 


32. hhe Caledonia, 157 U.S. 124) 
SCt 537, 39 L. ed. 644. 
Limitation of liability by contract 
see infra § 257. 


33. Wessel v. Charleston Lighter- 
age, etc., Co.; 25 F. (2d) 126. 


15 


34. The Jungshoved, 290 Fed. 733. 

35. Dempsey v. Downing, 11 F. 
(dy 25: 

26. Work v. Leathers, 97 U.S. 379, 


24 L. ed. 1012; Dempsey v. Downing, 
11 F. (2d) 15; The Regulus, 18 Fed. 
380. 

{a] Limitation of weight on ship’s 
mast.—Where a charter party limited 
the capacity of the ship’s gear to 
three tons, there was held to be no 
corresponding limitation put on the 


ship’s mast. Seottish Nav. Co. v. 
Munson SS. Line, 10 F. (2d) 708. 

[b] Car float.—“A float’s sea- 
worthiness is her fitness for 
the traffic for which she is let.” New 
York, ete, oR. -Go. vw. Delaware, ete; 
RH Cors 23 sbear(Zd) 48756488. 

37. Penn Builders, etc., Co. v. 
Braeburn Steel Co., 274 Fed. 794; The 
Jungshoved, 272 Fed. 122; The Mau- 


mee, 260 Fed. 862; Arundel Sand, etc., 
Co. v. Naylor, 242 Fed. 494, 155 CCA 


270; Burton v. May, 212 Ala. 435, 103 
S 46. 
[a] If charter is to carry passen- 


gers the law will imply that the ves- 
sel is fit for that purpose. Ye Seng 
Co. v. Corbitt, 9 Fed. 423, 7 Sawy. 368. 


[b] Clause which reads, “Charter- 
ers to approve the ventilation,” does 
not leave the subject to the unreason- 
able and arbitrary decision of the 
charterer, but becomes a question for 
the jury to determine from the evi- 
dence, whether the ship is properly 


The warranty of seaworthi- 
ness extends to the rental of a lighter to aet as part 
of the wharf for unloading a cargo,*® or for storage 
of goods to await the clearance of a wharf,*4 or of 
barges for the storage of cargo pending repairs to 
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ranty of fitness 


gate.*° 


known.*? 


ventilated for the purposes for which 
it was chartered. Russell v. Allerton, 
ROSIN] Ye 288. U5 eNBesol. 


38. The Lawrence J. Tomlinson, 29 
EF, (2d) 797; The Oakley C: Curtis, 4 
EF. (2d) 979 [mod 285 Fed. 612, and 
certiorari den sub nom. France, etc., 
SS. Corp. v. Midland Seed Products 
Cor 9267 We S53 599.45 tS Clls545 69e Ie: 
ed. 807]; The Sagamore, 300 Fed. 701 
[certiorari den 266 U. S. 612, 45 SCt 
95, 69 L. ed. 467]; The Addison HE. 
Bullard, 287 Fed. 674; 
260 Fed. 862; The Director, 34 Fed. 
57, 138 Sawy. 172; The Regulus, 18 
Fed. 380; Paterson, Zochonis & Co., 
Ltd. v. Elder, Dempster & Co., Ltd., 
LOZ Sie eee e420 ee alicelveOO. wives 
Duckett, 53 Can. S. C. 471, 476. 


“A shipowner, by entering into a 
charterparty, impliedly undertakes 
that the ship shall be reasonably fit 
for the carriage of a reasonable cargo 
cf the kind specified in the charter.” 
Likely Co. v. Duckett, supra. 


[a] Affect of express provision for 
cleaning of vessel.—A recital in a 
charter party that a vessel was then 
on a voyage with a cargo of creosote 
and that “‘vessel agrees to have holds 
as clean as possible’ does not limit or 
modify the absolute warranty of fit- 
ness, and is an additional require- 
ment. Church Cooperage Co. v. Pink- 
ney, 170 Fed. 266, 95 CCA 462. 


39. Richardson iv.Uses..-2) Ct. 1Cl 
483. See Penn Builders, ete., Co. v. 
Braeburn Steel Co., Fed. 794 
(where, in stating the rule as to im- 
plied warranty of general fitness for 
use, the qualification of knowledge on 
the part of the owner is made). 


The Maumee, 


40. Donovan vy. Sheridan, 4 Misc. 
433, 24 NYS 116. 
[a] Where boat drawing seven 


feet of water is chartered by plaintiff 
to defendants to run to a certain point 
on a river, and defendants state to 
plaintiff that the channel of the river 
is more than ten feet deep, when in 


fact it was not more than six feet 
deep, the doctrine of implied war- 
ranty of fitness does not apply. 


Donovan v. Sheridan, 4 Misc. 433, 24 
NYS 116. 


41. The Caledonia, 157 U. S. 124, 15 
SCt 537, 39 L. ed. 644; Work v. Leath- 
ers, 97 U.S) 379; 24. Lb. ed. 1012s Wat- 
ton-Tully Transp. Co. v. Barrett, 37 
F. (2d) 516; Federal Forwarding Co. 
vy. Lanasa, 32 F. (2d) 154 [aff 24 F. 
(2d) 849]; The Ft. Gaines, 24 F. (2d) 
849 [aff sub nom. Federal Forwarding 
Co. v. Lanasa, 32 F. (2d) 154]; Demp- 
sey v. Downing, 11 F. (2d) 15; Pan- 
American Trading Co. v. Franquiz, 8 
F. (2d) 500; The Maumee, 260 Fed. 
862; Church Cooperage Co. v. Pinkney, 
170 Fed. 266, 95 CCA 462; The Rover, 
33 Fed. 515; Auten v. Bennett, 88 App. 
Div. 15, 84 NYS 689 [rev_on other 
grounds 183 N. Y. 496, 76 NE 609, 5 
AnnCas 620]. 


Known or unknown; 
The owner, where there is no stipulation to the con- 
trary, is bound whether the defects are known or un- 
However, where the defects are patent 
and the charterer has an opportunity to examine the 
vessel, it has been held that there is no implied war- 
ranty,*? although the rule is otherwise as to defects 
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the vessel is to be employed or where it is to be sent, 
there can be no imphed warranty of fitness for the 
particular service;*® nor is there an implied war- 


where the charterer misrepresents 


the depth of the channel in which she is to navi- 


latent or patent defects. 


[a] Under usual covenants of char- 
ter party that the vessel is “tight, 
stanch, and strong,’ the owners are 
answerable for latent, as well as visi- 
ble, defects whereby the cargo is dam- 


ae Hubert v. Recknagel, 13 Fed. 


. 42. Seminole Lumber, etec., Co. v. 
Bronx Barge Corp., 11 F. (2d) 982; 
The Jungshoved, 272 Fed. 122; Frank 
Waterhouse, Ltd. v. Rock Island 
plage Mint Co.,.97 Hed, 4663.38 CC 


“The general rule is that the owner 
of a vessel is bound to the charterer 
to see that she is seaworthy and suit- 
able for the service in which she is 
employed. But the rule does not ap- 
ply where the charterer undertakes 
by contract, either express or im- 
plied, to inspect the vessel and as- 
certain for himself her seaworthiness 
and fitness.’’ Portsmouth Fisheries 
Co. v. John L. Roper Lumber Co., 269 
Fed. 586, 588. 


[a] Rule of caveat emptor ap- 
plies to contracts of letting as well as 
of sale, and the hirer of a vessel, who 
accepts the same after full inspection, 
as in compliance with the contract, 
cannot hold the owner to an implied 
warranty against defects which were 
then discoverable, where he could not 
have done so had he been a purchas- 
er, “Sanford, “ete: “Co: vo “Columbia: 
prcdatus Copel (ie Med.:3: 1s, a Ol eC Ce 
92. 


{b] Rule applied.—Where the un- 
disputed evidence showed that a ves- 
sel was examined by a charterer, and 
accepted by him with full knowledge 
of the condition of her machinery and 
appliances, it was not error to in- 
struct the jury, in an action to recover 
her hire under the charter, that claims 
set up by defendant on account of 
damages and delays alleged to have 
resulted from the defective condition 
of such machinery and appliances 
should not be considered unless the 
defects complained of were latent and 
unknown to defendant. Frank Water- 
house, Ltd. v. Rock Island Alaska 
Min. Co., 97 Fed. 466, 38 CCA 281. 


{c] In absence of any speed war- 
ranty in a charter or provisions for 
docking and cleaning, the charterer 
may not deduct charter hire because 
the vessel’s speed is retarded by her 
dirty bottom which the charterer 
knew of when the contract was made, 
or should have expected from the cir- 
cumstances attending the hiring. 
Glasgow Shipowners Co. v. Bacon, 
132 Fed. 881 [aff-139 Fed. 541, 71 CCA 
329]. 


[d] Fraud cannot be imputed 
where the owner of a vessel makes no 
representations of her seaworthiness, 
and affords the agents of the charter- 
ers ample facilities for inspection, and 
where the vessel is chartered on the 
faith of their examination and report. 
Richardson vy. U. S., 2 Ct. Cl. 483. ; 
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which are not so open.*? The charterer assumes the 
obligation that the vessel will continue to be capable 
to proceed on her voyage, so far as relates to all de- 
fects which can be ascertained by inspection, and the 
owner assumes the obligation that the vessel will 
continue to be able to proceed, so far as relates to 
latent defects; and if an accident which interrupts 
the progress of the boat is the result of a defect which 
is ascertainable by inspection, then the owner can 
recover; but if of a defect which was latent, then 
the verdict must be for the charterers.** Further, an 
injury to cargo for which the vessel may be lable 
need not be apparent before its delivery.*® 


Charter through third person. The duty to have 
the vessel seaworthy is a nondelegable duty of the 
owner,*® and it applies whether a charter is executed 
by himself or by his agent.*7 The fact that the own- 
er does not deal directly with the charterer, but 
makes the arrangement through a third person, does 
not alter his liability on an imphed warranty of sea- 
worthiness where he is aware of the use which is to 
be made of the vessel.*® 
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in favor of the subcharterer as against the original 
charterer,*® and although the original charter places 
the risk of fitness on the charterer.*° 


Private or common carrier. Although the fact that 
the charterer is to occupy the entire ship may pre- 
vent the vessel from being regarded as a common 
carrier,°+ no distinction arises so far as the obliga- 
tion of seaworthiness is concerned.°” 


Where the charter is extended, the implied war- 
ranty applies to the extension thereof.°* 


Waiver. Acceptance of performance of a cove- 
nant to clean the vessel does not waive a general war- 
ranty of fitness;°* nor does a release of known dam- 
ages release owners for damages unknown at the 
time.®° 


[§ 246] 2. Requisites and Essentials°*—a. In 
General. In order that a vessel may be seaworthy, it 
must be staunch and fit to meet the perils of the 
sea,** and must be reasonably fit for the transporta- 
tion of the particular cargo,°* or for the perform- 


ance of the particular service.>® 


In the case of a subcharter, the warranty attaches 


43. The Jungshoved, 272 Fed. 122; 
The Transit, 250 Fed. 71; 162 CCA 243; 
The Presque Isle, 140 Fed. 202. 


“Tt seems to be the law that the 
charterer assumes the obligation to 
see that the vessel is seaworthy as to 
all defects which can be ascertained 
by inspection, and the owner assumes 
this obligation, so far as latent de- 
fects are concerned, in ordinary 
cases.”” Seminole Lumber, etc., Co. 
v. Bronx Barge Corp., 11 F. (2d) 982, 
983. 


[a] “In the rare instance only 
where a vessel is engaged with actual 
knowledge of her defective condition 
is she excused from the implied war- 
ranty of seaworthiness at the incep- 
tion of the voyage.” The Presque 
Isle, 140 Fed. 202, 204. 


[b] “The rule of caveat emptor 
applies to a charter of demise (and 
to the discharge of the owner’s im- 
plied warranty of seaworthiness) 
only as to defects in the vessel which 
are patent or which are discoverable 
after inspection or after an opportun- 
ity to inspect. The defects in this 
vessel, being in its rudder port sleeve 
and in the timbers concealed by it, 
as was afterward discovered, were 
hidden and were not discoverable upon 
the inspection that was made or upon 
such an inspection as reasonably 
should be made on entering into a 
thirty day charter, and, therefore, the 
rule of caveat emptor can not be in- 
voked to the relief of the owner on his 
warranty of seaworthiness.” The 
Transit, 250 Fed. 71, 72, 162 CCA 243. 


44. McCann v. Conery, 11 Fed. 747. 


45. Church Cooperage Co. v. Pink- 
ney, 170 Fed. 266, 95 CCA 462. 


46. The Etna Maru, 20 F. (2d) 143. 
47. The Etna Maru, supra. 


48. Sun Ofew Ves Philadelphia 
Transp., etc., Co., 224 Fed. 580. 


49. Swift v. Tross, 55 HowPr (N. 
NS) ASIDE - 


[a] Rule applied.—Where a vessel 
under charter, which had been in 
tropical waters for some time, was 
subchartered to carry a_ cargo from 
a Cuban point to New York with a 
covenant that the vessel was to be 
tight, stanch, and strong and in every 


For later cases, developments and changes in the law see Annotations, 


way fit for such a voyage, but the 
bottom of the vessel, because of hav- 
ing been lying in tropical waters, was 
foul with barnacles, and from that 
cause and want of ballast which could 
not be obtained the vessel was unable 
to make the Windward Passage, but 
made for Key West where thé bottom 
was cleaned, with consequent delay 
in reaching the port of loading, the 
charterer who was chargeable with 
knowledge of her probable condition 
was liable to the subcharterer for 
damage, although the owner and mas- 
ter were not in fault. Arrue yv. Con- 
solidation Coal Co., 248 Fed. 986. 


50. Church Cooperage Co. v. Pink- 
ney, 170 Fed. 266, 95 CCA 462 [rev 
163 Fed. 653]. 


51. See infra § 484, 
52. The Addison E. Bullard, 287 
rae 674; The G. R. Crowe, 287 Fed. 


Right to contract against liability 
see infra § 257. 


53. © Leiter v. Ronalds, 84 Fed. 894. 


[a] Illustration.—Under a charter 
of a vessel fully equipped for a voy- 
age, with an option to the hirer of 
continuing the charter, if, through 
lack of equipment and unseaworthi- 
ness at the beginning of the original 
voyage, the vessel breaks down during 
the extended period, to the charterer’s 
injury, he may recover _ therefor. 
Leiter v. Ronalds, 84 Fed. $94. 

54. Church Cooperage Co. v. Pink- 
ney, 170 Fed. 266, 95 CCA 462. 

55. Church Cooperage Co. v. Pink- 
ney, Supra. 

Corn Requisites of seaworthiness: 

Ss: 

Condition to statutory limitation of 

liability see infra § 1141. 

Element of liability for injury to 

seaman see Seamen §§ 650-664. 
Carriage of goods generally see infra 
§§ 738-745. 


Due diligence as condition to statu- 
tory exemption from liability see 
infra § 545. 


With reference to marine insurance 
see Marine Insurance §§ 216-233. 


57. The Addison E. Bullard, 287 
Fed. 674. 


“Seaworthiness” 


“Tt must be sufficiently’ tight, 
staunch, and strong to resist the ordi- 
nary attacks of winds and _ seas.” 
Sanford, etc., Co. v. Columbia Dredg- 
ie Co., 17%, Wed. 8%8,882,.. 101, Cox 


58. The Silvia, 171 U. S. 462, 464, 
19 SCt 7, 43 L. ed. 241; The Oritani, 40 
F. (2d) 522, 525; Federal Forwarding 
Co. v. Lanasa, 32 F. (2d) 154, 155; 
The Lawrence J. Tomlinson, 29 F. 
(2d) 797; The Sagamore, 300 Fed. 
701; The Addison E. Bullard, 287 Fed. 
674; McCaldin Co. v. Cargo of Lum- 
ber, 198 Fed. 328; The Ninfa, 156 Fed. 
512, 521: 


“Seaworthiness depends upon the 


kind of cargo carried.” The Oakley C. 
Curtis, 4 F. (2d) 979, 982 [certiorari 
den France, etc., SS. Corp. v. Midland 
Seed Products Co., 267 U. S. 599, 45 
SCt 354, 69 L. ed. 807]. 


_ [a] For example, where a vessel 
is engaged in the transportation of 
perishable cargo, there must be noth- 
ing in her condition or equipment 
which will cause delay once the 
perishable cargo is loaded. Federal 
For aren Co. v. Lanasa, 32 F. (2d) 


[b] Iron dead light left open.— 
A ship is not unseaworthy because of 
the fact that the iron covers over 
ports are not closed where the glass 
covers are closed and the cargo is not 
so stowed as to prevent them from be- 
ing speedily got at and closed, if oc- 
casion should require. The _ Silvia, 
LT. S462, 19 SChy 43 edt o4de 


_[e] Defective hatch support, the 
giving way of which precipitated a 
quantity of sulphur being loaded as 
cargo into the hold, causing friction 
which produced a fire, is a defect 
rendering the vessel unseaworthy. 
The Etna Maru, 20 F. (2a) 143. 


[d] Leakage.—Where a leakage of 
eleven per cent of a cargo of oil was 
due to the fact that the oil tanks were 
defective, the vessel was unsea- 


RA ae The G. R. Crowe, 294 Fed. 
59. McCaldin Co. v. Cargo of Lum- 


ber, 198 Fed. 328, 329 [aff 202 Fed. 


735, 121 CCA 197]: The Marlb 
47 Fed. 667, 670. pet. 


“The vessel must be reasonably 


same title and section number, 


§§ 246-251] 


4s a comparative term,®° for example, a vessel may 
be seaworthy as to one sort of cargo and unseaworthy 
as to another,®' or may be seaworthy for harbor uses 
and not seaworthy for ocean carriage.*? A vessel is 
unseaworthy where it is unable to withstand the ordi- 
nary strains of loading or discharge.®* The war- 
ranty of seaworthiness is practically a warranty that 
the vessel is in such a fit condition for all the ordi- 
nary hazards of the contemplated voyage as to be 
approved as seaworthy in the judgment of impartial, 
competent, and experienced men versed in that busi- 
ness.°+ 


[§ 247] b. Officers and Crew. It is a requisite to 
the fulfillment of the obligation of the owner to keep 
his vessel seaworthy during the voyage that she shall 
be furnished with an adequate number of persons of 
competent skill and ability to navigate her.6® The 
owner must supply a competent master®® and crew,®? 
and, on a long voyage, the owners must provide for 
such a contingency as the death of a captain by em- 
ploying a mate competent to take his place.*$ 


[§ 248] c. Insurability; Lloyd’s Classification.®® 
The impossibility of obtaining insurance on the ves- 
sel or cargo is not sufficient in itself to establish a 
breach of the warranty of seaworthiness.7° The 
classification of a vessel for the purposes of insur- 
vance does not make a vessel seaworthy,’! nor does 
the absence of such a classification make her unsea- 
worthy,‘? and unless the charter requires the owner 
to maintain the classification, the classification stat- 
ed in the charter party is merely a matter of descrip- 
tion which, if true at the beginning of the adventure, 
satisfies the owner’s obligation in that respect. 


[§ 249] d. Fuel. The duty of the owner as to 
seaworthiness includes the obligation to see that the 
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vessel is sufficiently coaled for the whole of her voy- 
age,‘* and the warranty is complied with by coaling 
sufficiently at successive points to navigate the ves- 
sel to the end of her voyage;*® and, although the 
charterers may have agreed to provide the coal nec- 
essary for the voyage, it is the duty of the master 
to give the charterers correct information to enable 
them to provide the requisite amount of coal.7¢ 


[§ 250] e. Capacity. A vessel which by reason of 
any weakness is unable to carry the full cargo which 
her measurements and tonnage entitle her to carry 
is to be deemed unseaworthy.77 In the absence of a 
provision in the charter party that the vessel shall 
commence or complete loading by a certain time or 
that the cargo shall be shipped by a certain day, 
the owner has a reasonable time within which, by 
rearrangement of stowage and ballast, to enable the 
vessel to take the amount of cargo which it is agreed 
that it shall carry.7® A steamer built on finer lines 
than usual, so as to render her more tender than 
other vessels of her class, is not liable to a time char- 
terer for inability to take a weather deck cargo, al- 
though the chartérer is entitled to “the whole reach. 
of the vessel’s holds, decks, and usual places of load- 
ing,” unless she is allowed the necessary additional 
ballast.7° 


[§ 251] f. Ballasting. In the absence of a con- 
trary provision in the charter, the duty is on the 
owner to supply the ballast necessary to enable his 
ship to proceed safely on the contemplated voyage,®° 
and where the vessel owner has on board movable 
ballast which is unnecessary for the chartered voy- 
age, it is his duty to discharge it;8! but where the 
ballast is permanent so that it may be treated as 
part of the structure of the ship, there is no liability 
on the owner to remove it because it is not necessary 


safe for the service and voyage un- 
dertaken. There are, however, de- 
grees of safety; and she need not be 
the safest.” The Marlborough, supra. 


[a] Rule applied.—The charterer 
of a scow to lighter a ship is entitled 
to assume that she is ordinarily fitted 
for the purpose for which the owner 
chartered her, and is under no obliga- 
tion to equip her with a pump, when 
she is not so equipped. Naylor v. 
Terminal Shipping Co., 237 Fed. 725. 


60. 300 Fed. 701, 
703. 

“A vessel may be seaworthy for a 
river or bay, and not for ocean navi- 
gation.” Sanford, ete., Co. v. Columbia 
Dredging Co., 177 Fed. 878, 882, 101 
Ceo. 

61. The Sagamore, 300 Fed. 701; 
The Addison E. Bullard, 287 Fed. 674. 


62. The Sagamore, 300 Fed. 701. 


63. The Cary Brick Co. No. 8, 34 
F. (2d) 981. 


64. Premuda v. 
410. 

Effect of insurance certificate see 
infra § 263. 

65. The Director, 34 Fed. 57, 13 
Sawy. 172; The Gentleman, 10 F. Cas. 
No. 5,324, Olcott 110 [rev on other 
grounds 10 F. Cas. No. 5,323, 1 Blatchf. 
1961; Tebo v. Jordan, 67 Hun 392, 
22 NYS 156. 


[a] Unlicensed pilot.—A vessel is 
not, as a matter of law, unseaworthy 
where an unlicensed pilot was used, a 
statute requiring a licensed pilot, pro- 


The Sagamore, 


Goepel, 23 Fed. 


viding that the unlicensed pilot was 
in fact competent. Tebo v. Jordan, 67 
Hun (N. Y.) 392, 22 NYS 156. 


66. The Carry Brick No. 8, 34 F. 
(2d) 981; The Giles Loring, 48 Fed. 
463; The Vincennes, 28 F. Cas. No. 
16,945, 3 Ware 171. But see Mahoney 
v. Martin, 35 La.’ Ann. 29 (holding 
that, where the duty of discharging 
devolves on the charterer’s con- 
signees, it is no breach of the war- 
ranty of seaworthiness that the mas- 
ter was drunk at the port of delivery 


while the cargo was being dis- 
charged). 
67. The Vincennes, 28 F. Cas. No. 


16,945, 3 Ware 171. 
68. The Giles Loring, 48 Fed. 463. 


69. Underwriter’s certificate as 
evidence see infra § 263. 


70. Moore v. Cornwall, 144 Fed. 22. 
But see The Vesta, 6 Fed. 532 (where 
the charterer was held justified in 
refusing to load a vessef with a cargo 
of wheat, where insurance on the 
cargo had been refused and there was 
other evidence as to the unfitness of 
the vessel to.carry such a cargo). 


71. The Negus, 298 Fed. 749. 
72. The Negus, supra. 
73. The Negus, supra. 


74. Greenock SS. Co. v. Maritime 
Ins. Co., [1903] 1 K, B. 367. 


75. Greenock SS. Co. v. Maritime 
Ins. Co., supra. See Von Lingen v. 
Davidson, 1 Fed. 178 [rev on other 
grounds 4 Fed. 346, 5 Hughes 221, and 
113 U. S. 40. 5 SCt 346, 28 L. ed. 885] 


(holding that the stoppage of a 
steamer for five hours at a port in the 
course of her voyage for the purpose 
of taking in a small quantity of addi- 
tional coal is not a breach of a pro- 
vision in the charter party that such 
steamer was “in every way fitted for 
the voyage’’). 


[a] Where journey is in stages, 
the implied warranty of seaworthiness 
for the voyage at the commencement 
thereof attaches at the commencement 
of each stage. If she is unseaworthy 
for lack of coal at the beginning of the 
second stage the cargo owner is en- 
titled to recover for the damage he 
sustains in consequence, the negli- 
gence of the servants of the shipown- 
er being no answer to the breach of 


warranty. The Vortigern, [1899] P. 
140. 
76. McIver v. Tate Steamers, Ltd., 


[1903] 1 K. B. 362. 


77. The Sagamore, 300 Fed. 701; 
The William Power, 131 Fed. 136, 137. 


78. Culliford v. Gomila, 128 U. S. 
135, 9) SCt. 50/132) Li, ed. 381. 


[a] Charter party held to have 
been complied with by owner within 
reasonable time under the circum- 
stances see Culliford v. Vinet, 128 U. 
S.-135,-9 SCt 50, 32 L. ed. 381) [rev 20 
Fed. 734]. 


79. The Kaupanger, 241 Fed. 702. 


80. The Geysir, 267 Fed. 922; The 
Kaupanger, 241 Fed. 702; Weir v. 
Union SS. Co., [1900] A. C.. 525; Japy 
vy. Sutherland, 91°Lide Ke Be 19, 


81. Japy v. Sutherland, supra. 
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or is more than is necessary for the particular voy- 
age;S? and in such a ease there is no breach of the 
contract to furnish the whole reach and burden of 
the vessel.8* A charter party which provides that 
the vessel shall in every way be fitted for the voyage 
includes the furnishing of necessary ballast,** and 
the proper ballasting of the vessel;*°® but where a 
water-ballast ship is so described in the charter and 
delivered to the charterer, it is the duty of the char- 
terer to furnish extra ballast, if necessary, to enable 
the vessel to carry a deck cargo..® Where the char- 
terer is required to furnish free ballast to stiffen the 
~ship to enable her to proceed to her loading port, the 
expense of removing such ballast, in the absence of 
a contrary provision of the charter, falls upon the 
vessel as between it and the charterer,** unless the 
removal and consequent expense is necessitated by 
the unfit character of the material furnished by the 
charterer.*§ 


[§ 252] g. Cleansing from Former Cargo. In the 
absence of an agreement to the contrary, the owner 
is bound to see that the vessel is so cleansed from 
the carriage of a previous cago as to prevent dam- 
age to a cargo for the carriage of which it is char- 
tered.°° Where the charterer agrees to clean the 
vessel to carry the proposed cargo, he cannot com- 
plain that it required more time than was allowed 
him by the charter.®° 

[§ 253] h. Stowage of Cargo. The requirement 
of seaworthiness includes seaworthiness with respect 
to stowage of the cargo,®' and, in the absence of spe- 
cial agreement, the vessel must supply proper fittings 
for the carriage of a lawful cargo,®? such as proper 
shifting boards®* or dunnage;°* but the rule applies 
only to the ship and such equipment as is called for 


82. Japy v. Sutherland, supra. 
and steam. 
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from petroleum, notwithstanding heat 
The Lizzie W. Virden, 11 


[§§ 251-254 


by the charter party,®” and does not apply to erib- 
bing constructed by the charterer for its own conven- 
ience for the purpose of securing a deck load, enlarg- 
ing the ship’s structural capacity for cargo beyond 
what she would otherwise naturally and reasonably 
take.°® Bad stowage does not necessarily consti- 
tute unseaworthiness,®* and the vessel is not neces- 
sarily unseaworthy because two parcels of cargo are 
so stowed that one can injure the other during the 
course of the voyage.®’ The rule that responsibility 
for the seaworthiness of a chartered ship is on the 
shipowner®® does not in all instances mean respons}- 
bility for her seaworthiness in respect of stowing 
cargo;! in the case of a time charter, where the char- 
terer booked the freight, designated the places of 
stowage, did the stowing itself through its own steve- 
dore, and assumed all responsibility therefor, as be- 
tween the charterer and the ship, the charterer is 
hable.? 

Proximate cause. ° Where, by reason of the man- 
ner in which a deck load is placed on a vessel under 
the direction of the master, the vessel is rendered 
top-heavy and unseaworthy, but, whether or not the 
top-heaviness of the vessel contributed to the loss of 
the deck load, the collapse of cribbing which the 
vessel was under no duty to provide but which was 
constructed as a joint undertaking carried out by the° 
charterer and the vessel was also a contributing 
cause, the loss is properly divided.’ 


[§ 254] 3. Time and Maintenance of Seaworthi- 
ness—a. In General. The undertaking of the owner, 
in the absence of a stipulation to the contrary, is that 
the vessel is seaworthy at the date of the charter 
and the commencement of the loading,* and such con- 
dition must exist at the time of sailing with the 


render a vessel unseaworthy for a 
cargo of palm oil in that it permits 


Beis aby Nee eran y SUE Ee Fed. 903. the casks of oil to be crushed by 

84 Sumner v. Caswell, 20 Fed. 249. SONU DOA wirenconmie Mo nthinsonton superimposed weight. Paterson Zo- 

85. Sumner v. Caswell, supra. inh, (X6a) Wore ‘ chonis & Co., Ltd. v. Elder Dempster & 
k ea Foe bi Co., Ltd., [1923]. 1K. B. 420. 

peeribe wade ae Fae: ee bao Ur Seleean A ot eae 93. Harloff v. Barber, 150.Fed. 185. 

87. The Geysir, 267 Fed. 922. ed. 614; The Thomas P. Beale, 11 F.|_ 94 The Addison E. Bullard, 287 

88. The Geysir, supra. (2d) 49; Harloff v. Barber, 150 Fed.| Fed. 674; The Oakley C. Curtis, 285 


fa] Illustration.—Where a char- 
terer, pursuant to a requirement of 
the charter party that it should fur- 
nish ballast for stiffening the vessel 
while proceeding to the loading port, 
furnished five hundred tons of coal, 
which was to be a part of her cargo, 
but which, because of its unfit condi- 
tion, heated and was required by the 
government to be taken out, which on 
the charterer’s refusal was done by 
the owner at large expense and delay, 
and replaced with sand, the charterer 
was held liable for the cost of such 
removal and the delay caused there- 
by. The Geysir, 267 Fed. 922. 


89. Church Cooperage Co. v. Pink- 
ney,,170 Fed. 266, 95 CCA 462; The 
Lizzie W. Virden, 11 Fed. 903. See 


Dene Steam Shipping Co. v. Tweedie 
Trading Co., 133 Fed. 589 [aff 143 Fed. 
854, 74 CCA 606] (where it was said 
that cleansing of a vessel from as- 
phalt to prevent damage to another 
cargo was necessary to put the vessel 
in condition to secure another char- 
ter). 


[a] Petroleum damage.—The own- 
ers, and not the charterers, take the 
risk of so cleansing the vessel as to 
render a cargo safe from damage 


185; Corsar v. Spreckles, 141 Fed. 260, 
72 CCA 378; Paterson Zochonis & Co., 
Ltd. v. Elder Dempster & Co., Ltd., 
[29231 Wik B420 Phe City, of iuin= 
coln v. Smith, [1904] A: C. 250. 


{a] For example, unless the con- 
ditions of the charter party relieve 
him from such liability, the owner is 
liable, if the vessel, in other respects 
seaworthy, is rendered unseaworthy 
in being so loaded under his orders 
as to become topheavy with a re- 
sultant loss of a deck load. The City 
of Lincoln v. Smith, [1904] A. C? 250. 


92. Harloff v. Barber, 150 Fed. 185. 


[a] Lining hold.—Asphalt is “law- 
ful cargo,” under a charter which in- 
cludes the West Indies; and it is the 
duty of the owner, in order to render 
the vessel seaworthy, to fit her for the 
proper carriage of such cargo by lin- 
ing the holds with boards, where her 
construction is such as to require it, 
and in this respect there is no differ- 
ence between a time charter and a 
voyage charter. Dene Steam Ship- 
ping Co. v. Tweedie Trading Co., 133 
ae 589 [aff 143 Wed. 854, 74 CCA 


[b] Absence of ’tween deck or ap- 
pliances for constructing one may | 


Fed. 612 [mod 4 F. (2d) 979 (certio- 
rari den 267 U. S. 599, 45 SCt 354, 69 
L. ed. 807)]. 


95. Oxford Paper Co. v. The Nidar- 
a eke Wo Ss 68i st SC bh 2i6 Gris aus 
ed. A 


96. Oxford Paper Co. v. The Nidar- 
holm, supra. 


97. Bond v. Federal Steam Nav., 
Cor 2aeee Ian Reno So. 


98. The Thorsa, [1916] P. 257. 
99. See supra § 245. 
1. The Thomas P. Beale, 11 F. (2d) 


2. The Thomas P. Beale, supra. 


3. Oxford Paper Co. v. The Nidar- 
holm, 282 U.S. 681, 51 SCt 266, 75 L. 
ed. 614 [aff 34 F. (2d) 442 (reh den 
Bey (2d) 227, and rev 26 F. (2a) 


a The Director, 34 Ped. 570013, 
ne 172 [aff 36 Fed. 335, 13 Sawy. 
79), 


_ [a] Rule applied.—A description 
in a charter party of a ship as A 1 
warrants that she is so at the time 
of the making of the charter party, 
not that she will continue to remain 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 254-256] 


= 


cargo.” Where the charter stipulates that it shall 
begin when the vessel is ready to receive cargo at 
the place of loading, the warranty of seaworthiness 
does not attach until that time.* By express provi- 
sion in the charter the owner may extend the war- 
ranty of seaworthiness at the beginning of the voy- 
age which is implied by law to seaworthiness 
throughout the voyage.* 


Under a time charter, the charterer is entitled to 
rely on a warranty of seaworthiness at the beginning 
of each voyage.* So, where the owners are required 
to maintain the vessel in a thoroughly efficient man- 
ner in hull and machinery for and during the serv- 
ice, the maintenance clause imports a warranty of 
seaworthiness at the commencement of each voyage 
under the charter.° 


[§ 255] b. Repairs. The owner is bound to keep 
the vessel in proper repair unless prevented by perils 
of the sea or unavoidable accident.!° Where the 
vessel is sufficient at the beginning of the voyage, 
although the hirer must not abandon the vessel while 
he can keep her afloat and suitably provide for the 
employment and destination for which she was hired, 
the owner must be ready to pay all expenses and dam- 
ages necessarily incurred for the purpose of keeping 
her in fit condition.11 Where a vessel becomes leaky 
or unfit for the sea after she sets sail, the shippers 
are obliged to wait a reasonable time until she is re- 
paired at any intermediate port where she may call 
for that purpose unless another vessel is prepared to 
carry on the cargo to, the port of destination.1? 
Where a vessel chartered for a voyage becomes dis- 
abled by.accident while taking in her cargo, the 
freighters will not be bound by the charter party 
unless she is repaired and rendered fit for the voy- 
age within a reasonable time,'? and it has been held 
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that, where the goods are obliged to be put on shore 
by reason of the accident, they are not compelled to 
wait until the vessel is again made seaworthy at the 
risk of losing a foreign market.!* Under a charter 
requiring the owners to maintain the vessel in thor- 
oughly efficient state in hull and machinery for and 
during the service, the owners, in ease no time is 
fixed in which repairs must be made, are required to 
exercise only ordinary and reasonable care to re- 
store the vessel to a fairly efficient state for her serv- 
ice,** and are not responsible for delay prolonged 
by the negligence of an experienced reputable and 
fully equipped ship repair concern employed by 
them.'® Such a covenant is fully performed if every 
defect and want of suitable repair is remedied as 
soon as by the use of due and reasonable diligence 
it could be discovered and proper opportunity be had 
to repair it and make the vessel seaworthy.'7 Where 
the owner is bound to maintain the vessel in a sea- 
worthy condition by an express covenant in the char- 
ter party, he has the right and duty to make repairs 
needed to make the vessel seaworthy before she pro- 
ceeds to sea again after the completion of a voyage.'* 


[§ 256] 4. Statutory Exemption from Liability.'° 
The provisions of the Harter Act,?° exempting own- 
ers or charterers from loss resulting from faults or 
errors 1n nayigation or in the management of the 
vessel and from certain other designated causes, do 
not imply that because the owner is thus exempted 
when he has been duly diligent that the law also re- 
leves him from the duty of furnishing a seaworthy 
vessel;*' nor does such result follow from the pro- 
vision of the statute allowing the owner, where he 
has used due diligence to furnish a seaworthy ship, 
to contract against the obligation of seaworthiness.?” 
‘Where, however, the Harter Act has been expressly 
incorporated in the charter, the otherwise absolute 


so. Ahrenberg v. Wright, 30 Hun (N.| 5,044, 7 Ben. 88; Putnam v. Wood, 3 

Veto. Mass. 481, 3 AmD 179; ‘Giertsen Vv. 
5. Bowring v. Thebaud, 56 Fea.| Turnbull, 45 Se. L. Rep. 916. 

520, 5 CCA 640 Laff 42 Fed. 794]; Sum- [a] Notwithstanding charterer 

ner v. Caswell, 20 Fed. 249; Cohn v.| haa control of the boat for the period 

Davidson, 2 Q. B. D. 455; C. EB. Hill,| of the contract, the boat was liable in 

es v. McHenry, [1925] 8 DomUR]yem to him for an injury to the cargo 


6. The Star of Hope, 22 F. Cas. No. 
PIs Me rlaske roo. atl, Sy Ba Cass UNO: 
ArT MOMOR © lift Ola] s 


7. The G. R. Crowe, 287 Fed. 426. 


[a] For example, the effect of an 
express warranty of fitness of a 
steamship that it is “tight, stanch, 
and strong, and every way fitted for 
the voyage, and to be maintained in 
such condition during the voyage, 
perils of the sea excepted,” extends 
the warranty of seaworthiness to sea- 
worthiness throughout the voyage, 
perils of the sea excepted. The G. 
R. Crowe, 287 Fed. 426. 


8. U..S! v. Spearin, 248 U. S. 132, 
39 SCt 59, 63 L. ed.166; The—-Fort 
Gaines, 21 F. (2d) 865. 


9. Luckenbach v. W. J. McCahan 
Sugar Refining Co., 248 U. Se LORE LO. 
(“if Giertsen v. Turnbull, 45 Sc. Li. 
Rep. 916, strongly relied upon by the 
owners, is inconsistent with this view, 
it should be disregarded”); The Fort 
Gaines, 21 F. (2d) 865. 


10. Work v. The Leathers, 97 U. 
S. 379, 24 L. ed. 1012; Dempsey v. 
Downing, 11 F. (2d) 15; Whipple v. 
Mississippi, etc., Packet Co., 34 Fed. 
_54; The Francis Wright, 9 F. Cas. No. 


[58 C. J.—12] 


caused by the master’s failure to keep 
her in thorough repair. Wood v. The 


Wilmington, 48 Fed. 566. 


Perils of sea: 


Limitation of liability against loss by 
see infra §§ 660-687. 


Within meaning of insurance policy 
see Marine Insurance § 268 et seq. 
11. Kimball v. Tucker, 10 Mass. 

192. 

12. Purvis v. Tunno, 2 S.C. L. 492. 

13. Purvis v. Tunno, 3 S.C. L. 260, 
2 AmD 664. 

i AEbeakse aye Ubon, 7 tS KOn AYE 
492. 

15. The Bjornefjord, 271 Fed. 682. 

16. The Bjornefjord, supra. 

17. Banes SS. Co. v. American Im- 
porting, etc., Co., 209 Mass. 96, 95 
NE 107. 

18. The Negus, 298 Fed. 749. 


19. Statutory exemption of carrier 
from liability generally see infra §§ 
541-600. 


20. Act Febr. 
at L. 445) c 105; 
195. 


13, 1893 (27 U.S. St. 
USCA tit 46 §§ 190—- 


21. The Carib Prince, 170 U.S. 655, 
LS SCit 158,42) ev ed asi hea hemt 
Gaines, 21 F. (2d) 865; Pan-American 
Trading Co. v. Franquiz, 8 F. (2d) 500; 
The Oakley C. Curtis, 285 Fed. 612 
[mod 4. F. (2d) 979 (certiorari den 267 
U. S. 599, 45 SCt 354, 69 L. ed. 807) ]; 
The Sandfield, 92 Fed. 663, 34 CCA 612 
[afi 79 Med.3 7112 


[a] Fitting or special fittings.— 
The Harter Act ,(Act Febr. 13, 1893 
c 105) [27 St. at L. 445 (USCA tit 46 
§§ 190-195)], does not interfere with 
the liberty of contract between the 
owner and charterers in regard to a 
proper fitting of the vessel for the 
voyage, or with any contract the par- 
ties may make as respects the re- 
sponsibility for the _ sufficiency of 
special fittings. Hine v. New York, 
etc., Co., 68 Fed. 920 [aff 73 Fed. 852, 
20 CCA 63] (holding that a charter 
of a ship to carry asphalt, the ship to 
be “fitted with shifting boards and 
bulkheads, suitable for carrying as- 
phalt cargo safely, to be done by the 
owner’s agents, but at charterers’ ex- 
pense,” imposes on the owner the duty 
of providing suitable bulkheads and 
fittings; and where they are insuffi- 
cient, and break under the weight of 
the cargo, causing delay and expense 
for unloading, refitting and reloading, 
he cannot recover charter hire, or a 
general average expense, for such de- 
lay and costs). 

Effect of Harter Act on liability of 
carrier generally see infra §§ 541-579. 


| 22. The Carib Prince, 170 U. S. 655, 
18 SCt 753, 42 Lied. 1181. 
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warranty of seaworthiness is reduced to an obligation 
to use due diligence only.2* Under the fire stat- 
ute?4 which in terms protects an owner from loss 
by fire happening on board a vessel, unless the fire 
was caused by design or neglect of the owner a fire 
occasioned by reason of the fact that a vessel 1s not 
made seaworthy before the commencement of the 
voyage is to be regarded as occasioned by the own- 
er’s neglect so that he is not entitled to the exemp- 
tion of the statute.?° 


[§ 257] 5. Contractual Limitation or Abrogation 
of Owner’s Liahility.2® A provision in a charter 
contemplating the release of the owner from his im- 
plied warranty of seaworthiness for the service un- 
dertaken must be plain and unequivoeal.?7  Con- 
tractual provisions or exceptions exempting the own- 
er from the general obligation of furnishing a sea- 
worthy vessel will not be extended by construction 
to apply to a state of unseaworthiness existing at the 
commencement of the voyage,”® but if the owner de- 
sires the exemption to cover a condition of unsea- 
worthiness then existing, he must unequivocally so 
contract.2® The imphed warranty of seaworthiness 
is not done away with by a less comprehensive ex- 
press warranty,°° nor is the implied warranty of 
seaworthiness at the time the voyage begins*? varied 
by an express warranty that the vessel shall be 
staunch, strong, ete., for the voyage.°* It has, how- 
ever, been held that an agreement that the vessel 
shall be kept tight, staunch, well fitted, and tackled 
for a particular voyage excludes a warranty by the 
owners that she be seaworthy at the commencement 
of the charter party or that she should continue so 
during the term;**° but if any defect or want of suit- 
able repair is remedied as soon:as by the use of due 
diligence it could be discovered and proper oppor- 
tunity had to repair the vessel and make her sea- 
worthy, such covenant is performed.** Where a pro- 
vision requiring the vessel to be docked, bottom 
cleaned, and painted when the charterer deems 
necessary is stricken out of the charter, the charterer 
cannot take the chance of the bottom becoming foul 
if the vessel trades in tropical waters and then hold 
the owner lable therefor under a distinct provision 
of general fitness in the charter.*® 
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18 SCt 753, 42 L. ed. 1181; 


£§§ 256-259 


Latent defects. A corroded pipe is not within the 
meaning of a clause exempting the owner from liabil- 
ity for loss or damage from any latent defect not 
resulting from want of due diligence.** Further, if 
the defect can be regarded as latent, it was one 
which could have been discovered by due diligence.** 


[§ 258] 6. Assumption of Risk. The existence of 
an implied warranty of seaworthiness does not nec- 
essarily exclude the doctrine of assumption of risk 
by the charterer where, notwithstanding the unsea- 
worthiness is apparent, he, although he has power to 
prevent it, allows the loading of cargo to proceed 
and the vessel to depart in its unfit condition.*® The 
fact that the charterer agrees to assume full respon- 
sibility for the vessel and to return it in good work- 
ing order and repair does not preclude him from the 
benefit of the implied warranty of seaworthiness.*® 


[§ 259] 7. Rejection of Unseaworthy Vessel; Re- 
covery of Cargo. Where a vessel is unfit to enter on 


the service for which it is chartered, the charterers | 


are justified in returning it;4° so where several im- 
partial, competent, and experienced persons, agents 
of various underwriters, have, after examination of a 
vessel, expressed the belief that she was not sea- 
worthy, and the owner has refused to dock the vessel 
and settle the question, the charterers are justified in 
rejecting her, notwithstanding the subsequent good 
performance of the ship;*! but where a cylindrical 
tank steamer was chartered for eight consecutive 
voyages, on the first two of which the vessel proved 
unseaworthy, the charterers are not justified in re- 
pudiating the charter where, by repairs, the vessel 
is made as seaworthy as it was possible to make a 
vessel of that description.*? 


Provision for cancellation. Where a charter war- 
rants a vessel to be tight, stanch, and strong and in 
every way fit for the service, and gives the charterer 
the right to cancel if she becomes defective for serv- 
ice, the vessel is not required to be perfect, but must 
be in good condition and efficient and reasonably 
safe for the service which is required of her.*2 
Where a charter gave the charterers the option to 
cancel the charter on the vessel’s failure to report 
for cargo on or before a specified date, unseaworthi- 


Revett v. [a] Rule libel- 


23. The Agwimoon, 24 F. (2d) 864. 


24 Act March 3, 1851 [9 U. S. St. 
at L. 635]. 


25. The Etna Maru, 20 F. (2d) 143. 


26. Contract limiting owner’s lia- 
bility as carrier generally see infra 
§§ 602-736. 


27. Dempsey v. Downing, 11 F. 
ee) 15; The John Twohy, 279 Fed. 


_ fa] Ilustrations.—(1) A _ recital 
in a charter party that the owner 
“agrees to have holds as clean as 
possible” did not limit or modify the 
absolute warranty of fitness, but was 
an additional requirement only. 
Church Cooperage Co. y. Pinkney, 170 
Fed. 266, 95 CCA 462. (2) The im- 
plied warranty of seaworthiness at- 
taches, even although “charterer 
agreed to assume full responsibility 
for the boat and to return the boat in 
good working order and repair.” Pat- 
ton-Tully Transp. Co. v. Barrett, 37 F. 
(2d) 516. 


28. The Carib Prince, 170 U.S. 655, 


ers Nav. Co., 68 Wash. 300, 123 P 


29. The Carib Prince, 170 U. S. 655, 
18 SCt 753, 42 L. ed. 1181. 

30. Patton-Tully Transp. Co. v. 
Barrett, 37 F. (2d) 516; Church Co- 
operage Co. v. Pinkney, 170 Fed. 266, 
95 CCA 462; Bowring v. Thebaud, 56 
Fed. 520, 5 CCA 640. 


31. See supra § 254. 


32. Bowring v. Thebaud, supra; 
Sumner v. Caswell, 20 Fed. 249. 
33. Cook v. Gowan, 15 Gray 


(Mass.) 237. 
84. Cook v. Gowan, supra. 


35. Dampskibselskabet Norden y, 
Isbrandtsen-Moller Co., 43 F. (2d) 560. 


36. London Rangoon Trading Co., 
Ltd. v. Ellerman Lines, Ltd., 39 T. 
L. R. 284. 


37. London Rangoon Trading Co., 
Ltd. v. Ellerman Lines, Ltd., supra. 


38. Sun Co, v. Philadelphia 
Transp., etc., Co., 244 Fed. 580. 


For later cases, developments and changes in the law see Annotations, 


applied.—W here 
ant’s foreman, in charge of loading 
fertilizer on a barge furnished by 
libelee under an agreement to trans- 
port safely, testified that he saw water 
leaking into the barge, and that he did 
not think it was safe to load the 
boat, and the general foreman had the 
same knowledge of this condition, 
libelant was put on notice of the un- 
seaworthy condition of the barge, and 
it was its duty to cease loading, pre- 
cluding it from recovering damages 
to the cargo from water. Armour 
Fertilizer Works v. Jacobus-Grau- 
willer Co., 26 EF. <(@2d)0 7-75: 


39. Patton-Tully Transp. Co. ¥ 
Barrett, 37 F. (2d) 516. ; ¥ 


oon McAdams vy. Leverich, 35 Fed. 


a Svendsen v. Stursberg, 31 Fed. 


42, Compara ores Di Navi- 
gacion v. nglo-American i 
Tita 39, Rees cee: 


43. McCaldin Co. v. CG es 
ber, 198 Fed. 328. Ea oe 


Same title and section number. 


§§ 259-261] 


ness of the vessel at the time the charter was en- 
tered into is not a ground for cancellation of the 
charter, notwithstanding the warranty of seaworthi- 
ness, if the vessel was put in seaworthy condition 
before such date ;** on the other hand, where a char- 
ter party gave the charterers the option to cancel the 
charter on the failure of a vessel chartered as an 
auxillary schooner to report for cargo on or before 
a specified date, and on such date the auxiliary en- 
gines were not connected with the oil tanks, or as- 
sembled, the charterers could cancel the charter un- 
der a, provision of the charter warranting seaworthi- 
ness. 


Recovery of cargo. On a breach of warranty of 
seaworthiness, a charterer may maintain a suit to re- 
cover possession of the cargo, notwithstanding he 
may have sold it to arrive at the port of destination 
where the sale has been repudiated and the bill of 
lading returned to the charterer.**® 


[§ 260] 8. Determination and Evidence of Sea- 
worthiness—a. In General. Seaworthiness is a fact 
to be ascertained and determined like any other 
question of fact.47 


[§ 261] b. Evidence—(1) Presumptions and Bur- 
den of Proof. While there is a general presumption 
that a vessel is seaworthy when she undertakes a 
voyage,*® and more particularly where the charter 
party declares that the vessel is in good order,*® 
and while, where particular equipment of the vessel 
is such that it does not deteriorate with use, the fact 
thatit has done good service for a period of years 
raises a presumption of seaworthiness of the vessel 
with respect to 1t,°° a defect which develops without 
any apparent cause will be presumed to have existed 
when the service began.®t Where a boat under char- 
ter, with an express or implied warranty of sea- 
worthiness, receives an injury of which her unsea- 
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_ worthiness would be a sufficient producing cause, and 


no other cause is shown, a presumption arises that 
she was not seaworthy, which must be overcome be- 
fore the owner can recover from the charterer for 
the injury;°? on the other hand, if the charterer 
is a bailee for hire, and under the duty of returning 
the boat in good condition, the burden rests on him 
to explain his default, and the owner may rest on the 
burden of evidence thus thrown on the bailee.®* A 
presumption of unseaworthiness necessarily arises 
and is sufficient to sustain a recovery in cases where 
the vessel sinks from an unknown cause under cir- 
cumstances where she has been subjected to no ex- 
ternal peril and nothing but her unseaworthiness can 
explain the accident;°* but where the circumstances 
attending the sinking of a vessel do not exclude all 
inferable causes except that of unseaworthiness, the 
presumption does not arise,°® and this is more par- 
ticularly true where the circumstances suggest an- 
other cause.°® In the absence of a statutory quali- 
fication of the rule in an action for damages to the 
cargo, where there is nothing in the charter party 
hmiting the obligation of the shipowners to provide 
a seaworthy vessel, the burden of affirmatively prov- 
ing the seaworthiness of the vessel at the commence- 
ment of the voyage is on the owner.®? Under the 
Harter Act, if the shipowner uses due diligence to see 
that his vessel is seaworthy, he is made exempt from 
hability for loss arising by reason of faulty naviga- 
tion, dangers of the sea, etce.°8 Under this act a 
distinction has been drawn between the cases in 
which a vessel is a private carrier and in which it is 
a common carrier,®® and in some cases in which, by 
reason of the fact that the entire cargo space of the 
vessel has been chartered, the vessel is regarded as 
being a private carrier;°° the mere fact of loss or 
injury to the cargo has been held not to throw on the 
vessel the burden of showing that she was seaworthy 
at the commencement of the voyage,®+ but the bur- 


44. Oneida Nav. Co. v. L. Richard- 
son & Co., Inc., 282 Fed. 241. 


45. Oneida Nav. Co. vy. L. Richard- 
son & Co., Inc., supra. 


46. The Director, 36 Fed. 335, 13 
Sawy. 479, 34 Fed. 57, 13 Sawy. 172. 


47. The Marlborough, 47 Fed. 667; 
Premuda v. Goepel, 23 Fed. 410. 


48. Seminole Lumber, etc., Co. v. 
Bronx Barge Corp., 11 F. (2d) 982; 
Dempsey v. Downing, 11 F. (2d) 15; 
Hyman y. Von Singen, 3 Fed. 86, 5 
Hughes 199. 


49. McCann v. Conery, 11 Fed. 747. 
But see Adams v. Carey, 60 Or. 153, 
118 P 553 (in an action by the owners 
of a tug for compensation under a 
charter party, which provided that 
the tug should be tight, staunch, and 
in every way fitted for use aS a ves- 
sel engaged in the business of towing 
lumber to be shipped to certain ports 
on the Pacific coast, the burden of 
proving that the tug was tight, etc., 
was on plaintiff)... ‘ 


50. The Rover, 33 Fed. 515. 


1. Work v. Leathers, 97 U.S. 379, 
rin ed, 1012 faff 29 F. Cas. No. 17,- 
415, 1 Woods 271]; American Asiatic 
Co. v. Robert Dollar Co., 282 Fed. 
743 [certiorari den 261 U. S. 615, 43 
SCt 361, 67 L. ed. 828]; Auten v. Ben- 
nett, 88 App. Div. 15, 84 NYS 689. 


52. Bartley v. Borough Dev. Co., 
214 Fed. 296. 
[a] In suit for damages to barge, 


alleged to have been caused by char- 
terers of seagoing barge in loading 
eargo of coal therein, duty of show- 
ing that barge was seaworthy when 
offered for loading was on libelant, 
and if there was doubt it must be re- 
solved against him. Kelly v. Over- 
seas Shipping Co., 7 F. (2d) 732 [aff 
7 F. (2d) 734). 


53. Bartley v. 
214 Fed. 296. 


54. The Transit, 250 Fed. 71, 162 
CCA 2438. 


{a] Illustrations.—(1) Where a 
vessel springs a leak and founders 
soon after starting on her voyage 
without having encountered any 
storm or other peril to which the 
leak can be attributed, the presump- 
tion is that she was unseaworthy 
when she sailed. The Artic Bird, 109 
Fed. 167. (2) Where a vessel sinks 
in smooth water and calm weath- 
er under less than the load for which 
her size fits her for carrying, a pre- 
sumption of unseaworthiness arises. 
The Jungshoved, 290 Fed. 733. See 
Penn Builders, ete., Co. v. Braeburn 
Steel Co., 274 Fed. 794 (where the 
sinking of a barge was held due to 
unseaworthiness and not to the man- 
ner in which it was loaded). (3) 
Leaking and capsizing of scow result- 
ing in loss of cargo raises rebuttable 
presumption of unseaworthiness. 
The Harbor No. 145, 42 F. (2d) 161 
[mod 24 F. (2d) 993]. 


55. The Transit, 250 Fed. 71, 162 


Borough Dev. Co., 


CCA 243. 
56. The Transit, supra. 


57. The Fdwin J. Morrison, 153 U. 
S. 199, 14 SCt 823, 38 L. ed. 688; The 
Harper No. 145, 42 F. (2d) 161 [mod 
24 F. (2d) 993]; Unterweser Reede- 
rei Aktiengesellschaft v. Potash Im- 
porting Corp., 36 F. (2d) 869. See 
The Vincennes, 28 F. Cas.:No. 16,945, 
38 Ware 171 (applying rule in action 
by the owner in action for damages 
against charterers for failure to fur- 
nish cargo). But see Seminole Lum- 
ber, etc., Co. v. Bronx Barge Corp., 
11 F. (2d) 982, 983 (‘‘the presump- 
tion of seaworthiness arises in all 
cases of charter, and the burden of 
showing unseaworthiness is upon the 
one alleging it’). 


[a] Rule applied in the case of a 
lighter. Wessel vy. Charleston Ligh- 
terage Co., 25 F. (2d) 126. 


Contractual limitation of liability 
see supra § 257. 


Statutory limitation of liability see 
supra § 256. 

5802708 Ur Si. St. ate e4e45; 
tit 46 §§ 190-195. 

59. The Fort Gaines, 21 F. (2d) 
865. 

60. Charter of entire cargo space 
as rendering vessel private carrier 
see infra § 484. 


61. In re Steamship Co, Norden, 6 
F, (2d) 883. 


USCA 
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den is on the shipper to establish by 


of the evidence that the vessel was unseaworthy. 


However, in other eases, although 


ently would justify the application of this rule, the 
burden has been held on the vessel owner to prove 
affirmatively the seaworthiness of the vessel at the 


commencement of the voyage.®* 


Effect of survey. In the absence 
of concealment of latent defect, | 
strong presumption of seaworthin 
arises when a preliminary survey | 


the charterer and on such inspection the vessel has 


been found seaworthy.®* 


[§ 262] (2) Admissibility. Evidence of voyages 


performed either before or after tl 


missible as far as fair inference can be drawn from 
it as to the condition of the vessel at that time.°° 


[§ 263] (8) Weight and Suffic 
rules®® apply with reference to the 


cieney of the evidence to support a finding of sea- 


worthiness®* or unseaworthiness®® 
charterer in canceling the charter®® 
presumption of seaworthiness‘? 


62. The Fort Gaines, 21 F. (2d) 
865; In re Steamship Co.~-Norden, 6 
ES Gay 8835. The, Oakley ©, Curtis, 
4°F. (2d) 979 [mod 285 Fed. 612, and 
certiorari den sub nom. France, etc., 
SS. Corp. v. Midland Seed Products 
Cor 260s Us wa O09, 45) SO 354.0 9mis. 
ed. 807]. 


63. Unterweser Reederei Aktien- 
gesellschaft v. Potash Importing 
Corp., 36 F. (2d) 869; The John Two- 
hy, 279 Fed. 343. / 


64. The Piskataqua, 135 Fed. 622. 


65. The Vincennes, 28 F. Cas. No. 
16,945. 32 Wane 7a: 


66. Weight and sufficiency of evi- 
dence generally see Evidence §§ 1730- 
1806. 


67. [a] Evidence held sufficient. 
—Scripps v. Moran, 16 F. (2d) 259 
[certiorari den 274 U. S. 744 mem, 47 
SCt 590 mem, 7 L. ed. 1325 mem]; 
Kelly v. Overseas Shipping Co., 7 F. 
(2d) 732° lati 7 B.(2a)9734)'5 "Lurney, 
Transp. Co. v. National Dredging, 
ete., Co., 272 Fed. 495 [mod 281 Fed. 


315]; The Vincennes, 28 F. Cas. No. 
16,945, 3 Ware L71L. 

[b] Evidence held insufiicient.— 
Unterweser Reederei Aktiengesell- 
schaft v. Potash Importing Corp., 36 
F. (2d) 869; Wessel:v. Charleston 
Lighterage Co., 25 F. (2d) 126; Pan- 


American Trading Co. v. Franquiz, 


8 F. (2d) 500; The John Twohy, 279 
Fed. 343. 
68. [a] Evidence held sufficient: 


(1) Barge capsizing while being load- 
ed. Cooney v. F. & J. Auditore Co., 
215 Fed. 801. (2) Barge leaking so 
as to tip and dump cargo. The Cary 
Brick Co. No. 8, 34 5. (20) 981): The 
McLoughlin, 186 Fed. 255. 
(3) Boat sinking while being loaded 
with coal at charterer’s tipple. Penn 
Builders, ete., Co. v. Braeburn Steel 
Co., 274 Fed. 794. (4) Broken condi- 
tion of beams, resulting in weakened 
condition of the sides of the vessel 


amidships, leakage, and _ insufficient 
dunnage. The Addison E. Bullard, 


287 Fed. 674. (5) Defective engines. 
Adams v. Leverich, 35 Fed. 305. (6) 
Failure of pumps and rudder. Pan- 


American Trading Co. v. Franquiz, 8 
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a preponderance 
the facts appar- 
fore sailing.‘ 


; worthy.?? 
of any evidence ; 


jas or fraud, a 
ess of a vessel 
1as been held by 


ness.‘#4 


[§ 261-264 


ness.7! Where the leaky condition of a vessel at sea 
62 | is not explained, whether or not being out of the 
ordinary, and the vessel encountering no mishap, the 
inference must be drawn that she was seaworthy be- 
So, when a barge leaks so that she 
vaveens and dumps her cargo, the inference, in, the 
absence of other cause, 
The unexplained sinking of the vessel 
may be in itself sufficient to establish unseaworthi- 


is that she was unsea- 


General evidence of thorough repair and caulking 
at a port is not conclusive that leakage was caused 
solely by extraordinary perils of the voyage, and that 


the vessel was seaworthy when she sailed.‘° 


. ’ 
1e charter is ad- Underwriters 


Refusal of insurance. 
ance companies have refused insurance is not con- 
clusive evidence that the ship is not seaworthy.*® 


[§ 264] 9. Damages. 
naturally from a breach of warranty of seaworthi- 
ness may be recovered by the charterer.*® 


iency. General 
weight and suffi- 


to justify the 
or to overcome a 
or unseaworthi- 


FEF, (2d) 500. (7) Improper stowage 
of cargo of cement. Corsar v. Sprec- 
kels, 141 Fed. 260, 72 CCA 378. (8) 
Leaking, failure of pumps, jamming 
of rudder. Pan-American Trading 
Co. v. Franquiz, supra. (9) Lighter 
leaking, dumping cargo, and sinking. 
Taylor Bros. Lumber Co. v. Sunset 
Lighterage Co., 43 F. (2d) 700. (10) 
To show that sinking of a scow was 
occasioned by unseaworthiness and 
not by the manner in which it was 


leaded. — Arundel Sand; etc, Go; %v. 
Naylor, 242 Fed. 494, 155 CCA 270; 
The Rosalie McLoughlin, 186 Fed. 


255. (11) To support conclusion that 
injury to car float was caused by 
structural weakness, rather than neg- 
ligent unloading. New York, etc., R. 


Co. v. Delaware, etc, R. Co; 23°F: 
(2d) 487. (12) To sustain finding 
that injury to chartered vessel re- 


paired by charterer arose from causes 
other than seaworthiness, precluding 
charterer’s recovery. Janovich v. 
Northwestern Herring Co., 147 Wash. 
GLO 2G woe 


{b] Evidence heid insufficient.— 
Cowles Towing Co... v. American 
ConstrigietesuConr2en Is Cd)eo22) Die 
Transit,, 250) Meda Wie  lgean© CAMO 4 ae 


The Piskataqua, 35 Fed. 622; Bowley 
Riya Wing St, Sal Geel emigre 
69: McCaldin? “Co, vo) Cargo Tot 


Lumber, 198 Fed. 328. 


[a] Evidence held sufficient to show 
that steamer’s unseaworthiness was 
not established within time allowed 
by charter party for return thereof. 
Patton-Tully Transp. Co. v. Barrett, 
3% B. (2d) 56. 


[b] Evidence held insufficient.— 
McCaldin Co. v. Cargo of Lumber, 
198 Fed. 328. 


70. {a] Evidence held sufficient. 
—-Werk v. Leathers, 29 F. Cas. No. 
17,415; 1 Woods 271) faft 9% U. S. 379) 
24 L. ed. 1012]. 


[b] Evidence held insufficient as 
to: (1) Unseaworthy shaft. The Ro- 
ver, 33 Fed. 515. (2) Working loose 
of bolts connecting after-section of 
propeller or tunnel shafting. Pyman 
ea hee Singen, 3 Fed. 802, 5 Hughes 


certificates of seaworthiness are 


presumptive evidence of such fact,’® and are strong, 
although not conclusive, evidence of her condition.“' 


The fact that certain insur- 


All damages which flow 
If the 


71. [a] Evidence held sufficient. 
—Capsizing of a deck scow, just aft- 
er the completion of her loading from 
a steamship, held not due to her leaky 
condition or unseaworthiness in any 
other respect for which the owner 
was liable. The Adah, 245 Fed. 378. 


[b] Evidence held insufficient.— 
Statement and deposition by master 
of scow, unsatisfactory for vague- 
ness and lack of memory. The Har- 
bor No. 145, 42 F. (2d) 161 [mod 24 
ine (aD OR RAE 


72. The John Twohy, 279 Fed. 343. 


wo. she: Cary, Brick Cox. Nows, sed 
EY) (2d) 981. 


74. Taylor Bros. Lumber 
Sunset Lighterage Co., 43 F. 


Contec 
(2d) 


700; Sanbern v. Wright, ete. Ligh- 

terage Co., 171 Fed. 449. 

tes Hubert v, Recknagel, 13 Fed: 
76. The Maumee, 260 Fed. 862. 
77. The Maumee, supra. 
78. Moore v. Cornwall, 144 Fed. 


22; Premuda v. Goepel, 23 Fed. 410. 


79. The Caledonia,: 157 Uy S. 124, 
15 SCt. 537, 39 L. eds.644; Arrue v. 
Consolidation Coal Co., 248 Fed. 986; 
The Ask, 156 Fed. 678; The Direc- 
tor, 34 Fed. 57, 13 Sawy. 172 [aff 36 
Fed. 335, 13 Sawy. 479]; Revett v. 
Gicrs Nav. Co., 68 Wash. 300, 123 P 
od, 


[a] Delay.—Where a _ vessel is 
chartered to carry freight necessary 
to the charterer in the completion of 
a contract to build a dredge at the 
point of destination, he is, where the 
owner executes the charter with 
knowledge of the charterer’s contract 
to complete the dredge on or before a 
certain time, entitled to recover the 
expenses of laborers and teams com- 
pelled to remain idle and for which 
the charterer can find no employment 
during the period of delay, but he is 
not entitled to recover a claim for ex- 
pense in collecting final payment for 
the dredge. Revett v. Globe Nav. 
Co., 68 Wash. 300, 123 P 459. 


{b] Expense of lining.—The own- 
er is liable for the cost of lining a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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speed of the vessel is not up to the charter require- 
ments, and in consequence the cargo is injured, the 
charterer may recover damages measured by the de- 
terioration of the cargo due to delay ;*° but damages 
are not recoverable for delay due to accidents ex- 
cepted under a charter party.8! | Where, in the case 
of a shipment of cattle by reason of the unseaworthi- 
ness of the vessel, they were not delivered at the 
time and place when and where they should have 
been, a recovery may be had for loss through shrink- 
age in weight from the protracted voyage,®? and 
through fall in market value during the delay in ar- 
riving.** Where it is known to both of the parties 
that a cargo is of a perishable nature, the owner of 
a vessel which becomes unseaworthy on the voyage to 
the port of loading is liable to the charterer for dam- 
age resulting to the cargo from the inability of the 
vessel to take it or from delay in making repairs, 
where the disability of the vessel is not reported to 
the charterer on her arrival at the port of loading.*4 
Where, on a vessel proving unseaworthy after leav- 
ing port, she is obliged to return to the port and 
abandon the voyage, the charterer is entitled to re- 
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cover the value of the coal consumed on the uncom- 
pleted voyage.*® There is no implied promise in a 
charter party for the owner to reimburse the hirer 
for casual profits lost by his advancing money to pay 
for necessary repairs on the vessel.%° 


Proximate cause. The owner cannot be charged 
with damages for delay in delivering the vessel to 
the charterer, which is not occasioned by its fault.57 


Effect of insurance. The charterers may recover 
of the owners the whole amount of a loss occasioned 
by unseaworthiness, although the underwriters have 
already paid part of the loss,** or have paid the full 
loss.89 é 

Refusal of vessel. Where, by reason of the unfit- 
ness of the vessel, the charterers are justified in re- 
turning it to the owner,®® they are entitled to recover 
such actual damages as they may have sustained.®! 


[§ 265] M. Readiness and Dispatch of Vessel*— 
1. In General. The vessel must be tendered®? and 
ready for loading®® at the time and place specified in 
the charter, and for failure on the part of the ship- 
owner the charterer may cancel the charter,®* or, in 


vessel and of removing the. same 88. Meyer v. Barker, 6 Binn. (Pa.) [ tomhouse formalities fulfilled. Unit- 
where, owing to the construction of | 228. ed Transp. Co. v. Berwind-White Coal- 
the vessel, it was necessary to ren- s renee a Mins Cos. 13 sh (Od) 28 celatieompees 
der her seaworthy for the carriage ried & en Oa bee Ee Co. v. La (2d) 281]. 
of a cargo of asphalt which was in pieth a , a 
contemplation when the charter was 90. See supra § 259. fe ee Leet Made ot dol Bikes soaw GLE, 
ee Be ne aa v. Dene 91. McAdams vy. Leverich, 35 Fed.| after the removal of cargo, and the 
AUN IQIRAE SS SCAG iio UG 305. master, after having applied to the 
{c] Injury to stevedore.—Where . 9 charterers to know the character of 
a judgment has been obtained against 92. See cases infra notes 96, 97. her next cargo but not having been 
the charterer because of an injury to [a] UWseless tender not required.— | informed, put in mud ballast which 
a stevedore due to the defective con- | Anderson v. Texas Co., 279 Fed. 76. See have to be removed before one 
dition of the vessel, the charterer is db] “«T vo e n: of her hatches could be used, because 
entitled to recover the amount there- TO MEE in Py SR Ole Polaron it was necessary, its presence did not 


of and of all costs incurred from the 
owner. -.Seott v. Koley, 16 LT. U.R. 
BS. 

80. Wessels v. The Ceres, 72 Fed. 


owners to supply a steamer at inter- 
vals of about a fortnight, but not 
more than two per month. 

rose Abbey, 14 T. L. R. 202. 


prevent the ship from being “ready 
for loading,’ nor entitle the char- 
terers to cancel. Ruprecht v. Dela- 


The Mel-| camp, 165 Fed. 381 [aff 169 Fed. 1022, 


95 CCA 333]. 
936, 19 CCA 243 [aff 61 Fed. 701]. Oe Ri Gates javsen Ging) aiarye. 2 rae ; 
P peel aranty in a 4 i [f{] Although it is Sunday and the 
[a] Speed. Sue , [a] Notice of readiness to load | work of loading cannot begin until 


charter party for the fruit trade be- 
tween Central America and New York, 
that the steamer shall make a cer- 
tain average speed is to be inter- 
preted with a view to the necessity 
for speed with a perishable cargo; 
and deterioration of cargo occasion- 


Try. 
[b] 


503 


considered in Lloyd v. Brownlie, 41 T. 
[rev 41 T. L. R. 294]. 


Condition’ precedent.—Readi- 
ness of the vessel by a day named is 
a condition precedent to the char- 
terer’s liability to accept and employ 


the following day, the condition of a 
charter party that the ship shall be 
“ready for cargo’ at the port of load- 
ing on or before the last day of the 
month is satisfied by her arrival on 
that day in actual readiness to re- 
ceive cargo. Gill & Fisher, Ltd. v. 


ed by the loss of time from failure} her. Weisser v. Maitland, 5 ays < ; 

to Paediitarin such speed must be con-| Super. 318. Pre ARES 394,-3 CCA 573 [aff 
sidered as damage in the contempla- [c] Every portion of ship must be y s 

picunot cue Maries OF ee a available (1) and discharged in all 94. Crow v. Myers, 41 Fed. 806; 
contract. The Ceres, 72 Fed. 936, holds so as to give the charterer com-| Barker vy. Barzone, 48 Md. 474. 
CCA 243. plete control of all’ space available 


81. The Curlew, 51 Fed. 246 [aff 
55 Fed. 1003, 5 CCA 286]. 


g2. The Caledonia, 157 U. S. 124, 
15 SCt 537, 39 Li: ed. 644. 


83. The Caledonia, supra. 

84. The Ask, 156 Fed. 678. 

85.- U. S. v. Bedouin SS. Co., 196 
Fed. 222. 

86. Kimball v. Tucker, 10 Mass. 
RZ 

87. Tweedie Trading Co. v. Dene 


Shipping Co., 140 Fed. 779. 


[a] For example, the owner is not 
liable to the charterer for delay oc- 
casioned by the making of repairs 
rendered necessary by the stranding 
of the vessel on the way to the port 
of delivery, where good faith and 
reasonable diligence are shown as to 
the prosecution of the work. Tweedie 
Trading Co. v. Dene Shipping Co., 140 
Fed. 779. 


for cargo except such as is reason- 
ably required for ballast, before she 
is “ready to load.’ lUyderhorn Sail- 
ing sSnipiCo, av. Hox LL909N 2) Ke B: 
929. (2) But a steamer was ready to 
load a cargo of maize, notwithstand- 
ing she had, when tendered to the 
charterers, a large quantity of coal 
stored on deck between the bulwarks 
and the raised coamings, which coal 
had formed part of the outward cargo 
and was bought by the shipowner as 
bunker coal for the homeward voy- 
age. London Traders’ Shipping Co. 
v. General Merchant Shipping Co., 30 
ip 493" Lait 29) Ligh. O04. 


{d] Entry of vessel at custom- 
house is not a prerequisite to being 
ready to load under a charter party 
authorizing the charterer to cancel the 
charter party not later than the date 
of the ship’s readiness, if she was 
not ready on or before a date named, 
loading lay days to begin from the 
time the ship was ready and the cus- 


[a] Right to cancel (1) charter 
party guaranteeing that vessel would 
sail on certain date would be implied 
on failure to,.sail as agreed, where 
time was of essence, although the 
vessel was ready to sail shortly after 
the guaranteed date. Dexter v. U. S., 
13 F. (2d) 498. (2) But, where a char- 
ter party provided for the charterer’s 
option to cancel if the vessel was not 
“ready for loading’ by November 20, 
1903,” she was required to be ready 
on or before that date, and the char- 
terer was not entitled to cancel be- 
cause she was not ready at the begin- 
ning of the day, but was a few hours 
later. Ruprecht v. Delacamp, 165 Fed. 
SOL aft 169 Bed. 1022, 9b CCA 333]. 
(3) ‘Under a charter party providing 
“should the vessel not have arrived 
at her loading port and be ready for 
LOACIN ES? “is oe on or before noon 
of January 31, 1908, charterers to 
have option of canceling their char- 
ter,” where the vessel arrived on 
Jan. 27, 1908 with half a cargo, and, 


ee Ee 
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some cases, recover damages for his loss resulting 
If there is no express provision as to 
the time a chartered vessel shall be tendered at the 
port of loading, the vessel must proceed to the port 
named in the charter and tender services within a 
reasonable time,®® and for refusal to accept such 
services the charterer may be liable for a breach of 
his contract;?7 but there is no breach of the char- 
terer’s contract to load until the lay days provided 
Provisions in a charter 
party as to the commencement of lay days®® are of 
If necessary, the ves- 
sel must wait for cargo at the port of lading during 
all the agreed lay days,” but where the charterer 
refuses to accept the vessel or provide a cargo, the 
owner need not keep her in readiness for delivery 
during all the lay days;* and if after the lay days 
have expiréd or the charterer has refused to load the 
shipowner keeps the ship idle he is not entitled to 
recover for the subsequent detention.* 


therefrom.°® 


for therein have expired.®® 


the essence of the contract.t 


having discharged as much as was 
safe unless stiffening was taken on 
in the way.of ballast or cargo was 
put on board, the captain required the 
charterers to supply a stiffening, but 
the charterers refused to comply 
therewith unless the master agreed 
to redeliver it if the charter were 
canceled, the charterers, on cancel- 
ing on January 31, were not liable to 
the owners for breach of charter 
party. Lyderhorn Sailing Ship Co. v. 
Hox LOSI 2: KeEeBs 929; 


[b] Provisions as to cargo license 
in a charter party, authorizing the 
charterer to cancel should it not be 
received, are not applicable to can- 
cellation because the vessel was not 
ready for cargo within the time speci- 
fied in the charter. United Transp. 
Co. v. Berwind-White Coal Min. Co., 
13 F. (2d) 282 [aff 13 F. (2d) 281]. 


95. See infra note 14. 


96. The Svartfond, 38 F. (2d) 
874; Sanday v. U. S. Shipping Bd. 
Emergency Fleet Corp., 1 F. (2d) 390 
[aff 6 F. (2d) 384, and certiorari den 
269 U. S. 556 mem, 46 SCt 19 mem, 
70 L. ed. 409 mem]; The Rosemary, 
277 Fed. 674 (where the parties con- 
templated that, before entering on 
service of the charter party, the ves- 
sel was to carry a cargo to another 
port, and no definite time was fixed 
for its arrival, the shipowner’s ob- 
ligation was complied with if there 
was no delay which was unreasonable 
under the circumstances); Thebideau 
v. Cairns, 171 Fed. 238. 


[a] Construction of provisions.— 
(1) Under a charter executed Sep- 
tember 18 for a vessel to be ready for 
loading ‘‘about October 15th,” the 
charterer could not claim that ten- 
der of the vessel on October 22 was 
not a compliance with the contract. 


Massari v. Forest Lumber Co., 290 
Fed. 470. (2) The ‘middle of Sep- 
tember’ was construed to mean as 


late as the twenty-seventh, the char- 
terer having acquiesced. Bennett v. 
Lingham, 31 Fed. 85. 


97. Breach of contract by char- 
terer see infra § 302. 


98. Tiability for delay in loading 
see infra § 1028. : 


99. “Lay days” 36 C. J. p 971. 
1. Barker v. Borzone, 48 Md. 474, 


[a] Calculation of lay days.—A 
charter party provided that a cargo 
was to be taken from alongside at 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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so named.tt 


“the average rate of 125 tons per 
working hatch per day,” and a mar- 
ginal note stated that the consignees 
were not obliged to take cargo at a 
higher rate than five hundred tons 
per day. The cargo was loaded in 
unequal proportions in four holds. 
In a dispute between the owners and 
the charterer as to the method of 
calculating lay days, it was held that 
“working hatch’ denoted a _ hatch 
which could be worked because there 
was cargo in the hold underneath 
waiting to be discharged; that the 
charter party provided for discharge 
at the average rate of one hundred 
and twenty-five tons per day for the 
whole ship; that, where in the ordi- 
nary course one hold became empty, 
the rate of discharge from the re- 
maining holds remained at one hun- 
dred and twenty-five tons and was not 
proportionately increased; that lay 
days were ascertained by dividing by 
one hundred and twenty-five the num- 
ber of tons in the hatch containing 
the largest quantity of cargo. The 
Sandgate, [1930] P. 30. 


2. Harries v. Edmonds, 1 C. & K. 
686, 47 HCL 686, 174 Reprint 991. 


3:| Baetjer: v.y/S0rs,, 2... Cas. No» 
724, 7 Ben. 280; Hall v. Hurlbut, 11 
F. Cas. No. 5,936, Taney 589; Har- 
ries v. Edmonds, 1 °C. & K. 686, 47 
ECL 686, 174 Reprint 991. And see 
Wilkie v. Schultz, 35 La. Ann. 491 
(where the charterer refuses to com- 
ply with his contract, except on a 
verbal alteration of its terms, alleged 
to have been assented to by the mas- 
ter, the latter may, without holding 
the vessel until the last day for de- 
murrage, seek cargo elsewhere). 


4 Blight v. Page, 3 B. & P. 295 
note, 127 Reprint 163; Dimech vy. 
Corlett, 12 Moore P. C. 199, 14 Re- 
print 887. 


5. Sanday v. U. S. Shipping Bd. 
Emergency Fleet Corp., 1 F. (2d) 390 
[aff 6 F. (2d) 384, and certiorari den 
269 U. S. 556 mem, 46 SCt 19 mem, 
70 L. ed. 409 mem]. 


[a] Under charter giving charter- 
er option to cancel if the vessel 
should be detained for more than ten 
days for repairs, ‘‘such option to be 
declared at the expiry of said ten 
days,” if he fails to make such dec- 
laration ten days after the repairs 
are commenced, but permits them to 
proceed without objection, he is es- 
topped to make it when the vessel is 
Subsequently tendered after’ their 
completion. McNear vy. Leblond, 123 


[§§ 265-266 


Charterer’s right to cancel in case the ship char- 
tered is not ready to sail by a stipulated time does. 
not imply a promise by the owners to tender the ship 
on or before that day,® and the charterer, in addition 
to cancellation, cannot recover damages.° 
the shipowner is bound to send the ship to the load- 
ing port,’ even though it is obvious that she cannot 
arrive before cancellation date;* nor can the char- 
terer be compelled to say how he will exercise his 
option until such date.® 


Named ship. Where a charter party provides for 


a named ship, or one reasonably similar,'® the ship- 
owner may be liable for failure to supply the vessel 


However, 


[§ 266] 2. Delay in Sailing for, or Arriving at, 
Port of Loading. The vessel must sail to enter on 
the charter at the port of loading at the time stipu- 
lated,'? such stipulation being construed as a con- 
dition precedent or warranty which, if not fulfilled, 


Fed. 384, 61 CCA 564 [aff 104 Fed. 
826]. 

6. Sanday v. U. S. Shipping Bd. 
Emergency Fleet Corp., 1 F. (2d) 390 
[aff 6 F. (2d) 384, and certiorari den 
269 U. S. 556 mem, 46 SCt 19 mem, 
70 L. ed. 409 mem]. 


[a] Where charterer exercises op- 
tion to load notwithstanding delay, 
he may recover damages against the 
owner for breach of obligation to car- 
ry, on the failure of the vessel to pro- 
ceed to the loading port. Sanday v. 
U. S. Shipping Bd. Emergency Fleet 
Corp., 1 FF.’ -(2d) °390 [aft'i6" F.. (2d) 
384, and certiorari den 269 U. S. 556 
mem, 46 SCt 19 mem, 70 L. ed. 409 
mem]. : 


7. Sanday v. U. S. Shipping Bd. 
Emergency Fleet Corp., supra. But 
see Anderson v. Texas Co., 279 Fed. 
76 (where a charter required the 
charterer to sign British bunker rules, 
and the facts surrounding a delay 
while the owner was urging the char- 
terer to sign, and the owner’s effort 
to induce charterer to sign the rules, 
showed that, the vessel would have 
been at the charterer’s disposal if he 
had carried out his obligation to sign, 
a useless tender was not required and 
the case became one for damages for 
breach of charter party). 


8 Sanday v. U. S. Shipping Bd. 
Emergency Fleet Corp., 1 F. (2d) 
390 [aff 6 F. (2d) 384, and certiorari 
den 269 U. S. 556 mem, 46 SCt 14 
mem, 70 L. ed. 409 mem]. | 


9. Sanday v. U. S. Shipping Bd. 
Emergency Fleet Corp., supra. 


10. Societe Navale de L’Ouest v. 
Sutherland, 36 T. L. R. 682. 


ll. Societe Navale de L’Ouest v. 
Sutherland, supra. 


[a] Shipowners’ primary obliga- 
tion was to supply named steamer 
under a charter party which described 
them as owners of a named vessel, 
and providing further that the own- 
ers might substitute one reasonably 
similar; but before signing the own- 
ers had sold the named steamer, and 
as they were no longer owners of the 
named steamer at the date of the 
charter, they were liable to the char- 
terer in damages. Societe Navale de 
Teouest Ve sutherland’ 36/0) ios airee 


12. Olsen v. Hunter-Benn, 54 Fed. 


530; Gill _v. Browne, 53 Fed. 394, 3 
CCA 573 [aff 50 Fed. 941]; The Re- 
ligione E. Liberta, 20 F. Cas. No. 


11,694, 5 WklyNotesC (Pa.) 211. 


————_—————__., 


§ 266] 


entitles the charterer to reject the vessel,1® or, in 


some cases, to recover damages,?4 
was caused by the shipper’s fault?® 


his right by loading the cargo.1® In the absence of 
an express stipulation as to the time a vessel will 
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unless the delay | charter.18 The 


or he has waived 


sail, one is implied,'7 and the vessel must proceed 


[a] Word “orders,” in a clause in 
a charter, requiring the vessel to 
*sail 48 hours after orders are given,” 
described the action of the charterer 
in directing the master’s course after 
the vessel was loaded with the char- 
terer S property, and did not refer to 
the time when she was required to 
Sail after naming of the port of load- 
ing. Rosasco v. Pitch Pine Lumber 
Co., 138 Fed. 25, 70 CCA 455: 


_ [b] Word “direct” (1) as used 
in a Statement in a charter party that 
the chartered vessel was to “proceed 
thence direct, to load on this char- 
ter,” means that the vessel is to take 
a direct course from one of the ports 
named to the other, without deviation 
or unnecessary delay, and not that 
she must leave the port first named 
immediately. The Onrust, 18 F. Cas. 
No. 10,540, 6 Blatchf. 533 [aff 18 F. 
Cas. No. 10,539, 1 Ben. 431]. (2) 2A 
charter party dated March 10, 1898, 
provided that a ship “now in Finland, 
bound for London” should proceed to 
Archangel from London, and there 
load a cargo of timber for Great Yar- 
mouth. At the time the ship was at 
Aland, Finland, which port is ice- 
bound until early May. As soon as 
the ice broke she proceeded under an 
earlier charter to Katka, Finland, 
loaded cargo, and sailed for London. 
Having discharged cargo she proceed- 
ed, under the charter party of March 
10, to Archangel, loaded cargo there, 
and started on her return voyage on 
September 4. The words “now in Fin- 
land, bound for London” were a war- 
ranty that the ship was in some port 
in Finland from which she was under 
an engagement to proceed direct to 
London, for breach of which the char- 
terers were entitled to damages. 
Engman v. Palgrave, 15 T. L. R. 113. 


[ec] Word “dispatched,” in a char- 
ter party by which the owner guar- 
anteed that for a certain rate per ton 
the ship should be dispatched from a 
certain place within a certain time 
after arrival, means not detained at 
the place mentioned, and it cannot 
be said that a vessel which has con- 
tinued in the harbor for more than 
twenty-one days has been dispatched 
within that time. Sharp v. Gibbs, 
1H. & N. 801, 156 Reprint 1424, 40 
EngL&Eq 383. 

[d] There must be actual sailing. 
—(1) An agreement in a charter 
party that a vessel shall be dispatched 
at a certain time is fulfilled only by 
an actual sailing on the voyage; a 
mere beginning is insufficient, and the 
agreement is broken if the vessel is 
prevented from proceeding by_a mu- 
tiny. Sharp v. Gibbs, 1 H. & N. 801, 
156 Reprint 1424. (2) Moving from 
the dock out to the roadstead and 
sailing several days later is not suffi- 
ecient. Pedersen Pagenstecher, 32 
Fed. 841. But see The Francesca 
Curro, 9 F. Cas. No. 5,029, 4 WklyNC 
(Pa.) 415 (the stipulation had been 
complied with when the vessel moved 
out into the roadstead ready to sail 
but was compelled to wait several 
days for favorable winds) ; Murrell 
v. Whiting, 32 Ala. 54; Love v. Ross, 
4 Call (8 Va.) 590 (where a charter 
party provides that the vessel shall 
be loaded by a certain time, and the 
owner agrees that she shall sail at 
a certain time for certain ports and 
return, but by his fault she is not 
ready to sail until long after the time 


| Specified, he cannot come into equity 
to enforce the terms of the charter 
party against the shipper). (3) The 
provision in a charter party that the 
vessel to be chartered is “at Santos, 
or sailed,” is a contract that she will 
soon sail, or has sailed therefrom. 
Olsen v. Hunter-Benn, 54 Fed. 530. 


13. The Whickham, 113 U. S. 40, 
5 SCt 346, 28 L. ed. 885 [aff 4 Fed. 346, 
5. Hughes 221, and rev 1 Fed. 178]: 
Lowber v. Bangs, 2 Wall. 728, 17 L. 
ed. 768 [rev 2 F. Cas. No. 840, 2 Cliff. 
157]; Giuseppe v. Manufacturers’ Ex- 
port Co., 124 Fed. 663; The Orsino, 
24 Fed. 918; Antola v. Gill, 7 Fed. 
487, 5 Hughes 284 [aff 5 Fed. 128]; 
Deshon v. Fosdick, 7 F. Cas. No. 3,819, 
1 Woods 286; Croockewit v. Fletcher, 
1H. & N. 893, 156 Reprint 1463; Gla- 
holm v. Hays, 2 M. & G. 257, 40 ECL 
589, 133 Reprint 743. See Pedersen 
v. Pagenstecher, 32 Fed. 841 (the ves- 
sel under such a stipulation takes on 
herself the risks of all causes that 
may prevent a compliance with the 
condition); Funch y. Abenheim, 20 
Hun (N. Y.) 1 (a charterer may re- 
scind a charter party for mutual mis- 
take, where it was executed in New 
York while both parties supposed the 
vessel would leave London June 5, 
whereas it did not leave until June 
23, where the charterer stated before 
executing the charter party that the 
time of departure from London was 
material to him). But see Rosasco v. 
Pitch Pine Lumber Co., 121 Fed. 437 
[aff 138 Fed. 25, 70 CCA 455] (a pro- 
vision of a charter party requiring 
the vessel to sail in ballast for the 
port of loading within- forty-eight 
hours after notice from the charterer 
is not a condition precedent, a breach 
of which entitles the charterer to can- 
cel the contract, where there is a Sub- 
sequent provision for a canceling 
date if the vessel shall not have ar- 
rived at the port of loading, and she 
arrives within the time so fixed; in 
such case the breach of the first con- 
dition merely gives a right of action 
for damages). 


fa] Rule applies to stipulation 
that vessel is ready to sail and has 
sailed.—The March, 25 Fed. 106. 


{b] Indefinite expressions (1) 
being read as negativing an intention 
to make time of the essence of the 
contract do not constitute conditions 
precedent. This rule has been ap- 
plied to a stipulation that the ship 
should sail with the first favorable 
wind (Bornmann v. Tooke, 1 Campb. 
376, 170 Reprint 991), (2) or “pro- 
ceed immediately” to the port of lad- 
ing (Nelson v. Dundee East Coast 
Shipping Co., [1907] A. C. 927), (8) 
or that the vessel was expected to be 
ready to load at a date specified (For- 
est Oak Steam Shipping Co. v. Rich- 
ard, 5 Com. Cas. 100). 


[ec] Demurrage claims will not af- 
fect guaranty .in a charter as to a 


sailing date. Dexter v. U. S., F. 
(2d) 498. 

14. See cases infra this note. 

[a] Vessel was liable (1) toa 


charterer for loss resulting from her 
delay in reporting to load, caused by 
the necessity of making repairs to 
render her seaworthy, not due to mis- 
hap occurring after the charter was 
made (Brothers Valley Coal Co. v. 
Minott, 203 Fed. 186) (2) and for 
delay due to her negligent stranding 
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with reasonable dispatch to the port named in the 


parties may be relieved from the 


contract when arrival of chartered ship is delayed 
by causes mutually excepted in the charter party,1® 
as by inevitable accident,?® perils of the sea,?# 


(The Fort Morgan, 274 Fed. 734 [aff 


284 Fed. 1]; Heller v. Pendleton, 148 
Fed. 1014). 
[b] Owner was liable (1) for 


delay caused by the master’s inten- 
tional or negligent failure to replace 
or repair a broken winch, when, by the 
terms of the charter party, the owner 
was required to provide necessary 
equipment for the efficient and prop- 
er working of the vessel. Hashimoto 
v. American Union Line, 280 Fed. 748 
[aff 280 Fed. 750]. (2) The owner 
was liable for failure of a vessel to 
sail under a charter party guarantee- 
ing sailing within a certain time, al- 
though such failure was not due to 
the fault of either owner or charterer. 
Dexter v. U. S., 13 F. (2d) 498. 


15. Woolsey vy. Finke, 2 NYS 112. 


[a] Injunction will not be granted 
to restrain shipowner from using ves- 
sel for any purposes other than those 
of the charter party where, the vessel 
having been delayed, the charterer re- 
fused to extend the time for cancel- 
lation, or to promise to load the ves- 
sel if she proceéded to the agreed 
port, and said that, if he did load, the 
rate of freight must be reduced, and 
insisted on the vessel proceeding to 
the agreed port, whereupon the ship- 
owner refused to send his vessel there. 
Bucknall v. Tatem, 9 Aspin. 127. 


16. Schooner Mahukona Co. Vv. 
Charles Nelson Co., 142 Fed. 615; The 
Ekliptika, 95 Fed. 836. 


17. Heller v. Pendleton, 148 Fed. 
1014; The.Alert, 61 Fed. 504 [aff 74 
Fed. 649, 20 CCA 581]; Olsen v. Hun- 
ter-Benn, 54 Fed. 530; The Star of 
Hope, 22: B.. Cas. No. 13,312, lHask. 
36 [aff 8 F. Cas. No. 4,710, 3 Cliff. 91]. 
See Renard v. Sampson, 9 N. Y. Super. 
285 flaff-1l2 N. Y:.5611. 


18. Fearing v. Cheeseman, 8 F. 
Cas. ‘No. *4,710,, 3! ‘Cliff, 91 [arin 220 
Cas. No. 13,312, 1 Hask. 36]; Renard 
v. Sampson, 12 N. Y. 561 [aff 9 N. Y. 
Super. 285]. 


[a] Provision for “customary dis- 
patch” in a charter party has refer- 
ence to the local custom at the port 
of discharge. Gilbert Transp. Co. v. 
Borden, 170 Fed. 706, 96 CCA 26. 


19. See cases infra notes 20-22. 


20. The Star of Hope, 22 F. Cas. 
No. 135312,,4 Mask. 36) [aft 8) Bi rCast 
INO. 4 7Oy OC LiPE eo tells 


21. Lewis v. Mowinckel, 215 Fed. 
710, 182 CCA 88 (the owner was re- 
lieved of his obligation to deliver a 
ship after it was stranded and not re- 
leased and in‘condition until a year 
later, when perils of the sea were ex- 
cepted in the charter); Thebideau v. 
Cairns, 171 Fed. 233; Schooner Mahu- 
kona Co. v. Charles Nelson Co., 142 
Fed. 615; The Star of Hope, 22 EF. 
Cas. Nowl3,32) I naske 36 iLatt Sane 
Cas: Neo. 4,710; 3 Cliff. 91); Brown -v. 
Mamont,. 30), Us. Cx. (@. Bo (Ont) 392 
(where a vessel was delayed by heavy 
weather, head winds, and the loss of 
an anchor, but had proceeded “with 
all convenient speed,’ the owner ful- 
filled his contract and the charterer 
was not justified in refusing to load 
her). 

[a] Mutual exceptions.—W here 
the charter of a vessel provided that 
“dangers of the sea, fire, and navi- 
gation of every nature and kind” were 
mutually excepted, and the vessel was 
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or public enemy,?2 but the vessel is bound to pro- 
ceed with reasonable diligence?* on the contract 
as soon as the cause of delay is removed,”* and the 
charterer will be bound to accept if the master used 
reasonable diligence in bringing her to port,’°? and 
if the vessel is tendered within a reasonable time. 
A forcible suspension? or detention will excuse from 
the performance of the obligation created by law,°* 
and it seems that a charterer will be excused from 
performance if his object has been defeated by the 


vessel’s delay.” 


[§ 267] 8. Dispatch Money. It is usually provid- 
ed in charter parties for a particular voyage or cargo 
that, if the cargo shall be laden or discharged at an 
earlier date than is specified, the charterer shall be 
entitled to a credit described as dispatch money,?° 


delayed for repairs necessitated by 
striking a bar, after rejecting offers 
of another vessel, and entering the 
chartered vesset at the customhouse 
on her arrival, after it had been in 
port nearly a month, the charterers 
could not, by giving notice that they 
waived claims for freight and had 
canceled the charter, refuse to load 
her. The Hercules, 129 Fed. 945 [aff 
Woe Medea 705. 67 16 CAL Z59) 1. 


{b] Delay for salvage service.— 
Where a chartered ship was delayed 
three weeks due to salvage service 
to a distressed ship, the delay did not 
frustrate the object of the charterers, 
such service was allowable under the 
charter party, and therefore the char- 
terers were bound by its terms. Pot- 
ter.v. Burrell, [1397] 1. QO..B. 97, 


22. Fearing v. Cheeseman, & F. 
Cas. No. 4,710, 3 Cliff. 91 [aff 22 F. Cas. 
No. 13,312, 1 Hask. 36]. 


[a] “Public enemies and restraints 
of princes.”—(1) By a charter party 
dated Nov. 3, 1913, shipowners con- 
tracted to provide a steamer “to be 
nominated’ to carry cargo from 
Florida to Delfyyl, a Dutch port on 
the river Ems, loading date to be be- 
tween August 1 and Sept. 20, 1915, 
and “public enemies and restraints of 
princes’”’ were excepted. On Aug. 6, 
1915, the shipowners refused to ten- 
der a vessel on the ground that the 
state of war between Great Britain 
and Germany rendered it impossible 
to perform the voyage. In August, 


1915, the Germans had assumed full 
control of the river Ems. Under 
these circumstances the case was 


brought within the exception of ‘‘pub- 
lic enemies and restraints of princes,” 
and the shipowners were not required 
to furnish a vessel. Phosphate Min. 
Co. v. Rankin, 13 Aspin. 418. (2) In 
order to bring a case within such an 
exception in a charter party there 
must be an actual restraint in exist- 
ence; and a reasonabie apprehension 
that there would be such a restraint 
before the contract could be per- 


formed is not sufficient justification 
for canceling a contract. Watts v. 
Mitsui) ELON) AT C5622 7. 

23. Renard v. Sampson, 12 N. Y. 


561 [aff 9 N. Y. Super. 285]. 


24 Street v. The Progresso, 42 
Fed. 229 [aff sub nom. The Progreso, 
50 Fed. 835, 2 CCA 45]. 


25. Lovell v. Davis, 101 U. S. 541, 
25 L. ed. 944; The Onrust, 18 F. Cas. 
No. 10,539, 1 Ben. 431 [aff 18 F. Cas. 
No. 10,540, 6 Blatchf. 533]. 


26. Thebideau v. Cairns, 171 Fed. 
233. See Schooner Mahukona Co. v. 
Charles Nelson Co., 142 Fed. 615 
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computation of the dispatch being 


usually stipulated in the charter party at a rate per 
Where the charter specifies the number of 
days allowed for loading, exclusive of Sundays and 
holidays, and provides that dispateh is to be al- 
lowed the charterer for each running day or part 
of a day saved in loading, the dispatch is to be 
computed on the difference between the time when 
the loading was actually completed and the vessel 
turned over to the master for the purpose of the voy- 


age, and the time when the lay days for loading 


(charterers were required to accept 
when the vessel was delayed by 
storms and heavy weather and did not 
arrive until sixty days later than ex- 
pected); see Hall v. Hurlbut, 11 F. 
Cas. No. 5,936, Taney 589 (where a 
charter party does not contain a stip- 
ulation that the vessel shall arrive at 
the port of shipment by a particular 
day, the shipper takes the risk of 
delay or detention by any superior 
force, which the vessel could not re- 
sist, and the refusal of a charterer 
therefore, under such circumstances, 
to furnish a cargo, because of her ar- 
rival at the port after the time of 
shipping the proposed cargo had gone 
by, is a breach of contract, for which 
he is liable in damages). But see 
Dexter v. U. S., 13 F. (2d) 498 (hold- 
ing that, under a charter guarantee- 
ing vessel to sail on or before a cer- 
tain date, the owner is liable for de- 
lay, although failure to sail as agreed 
was not the fault of either the owner 
or the charterer). 


27. Stella Shipping Co. v. Suther- 
land) (s6 ere Le Reels. ; 
[a] Requisition by shipping con- 


troller of a ship, within the meaning 
of terms contained in the charter 
party, suspended it. Stella Shipping 
Co. vay sutherland, 36 iT. Were 124% 


28. Street v. The Progresso, 42 
Fed. 229 [aff 50 Fed. 835, 2 CCA 45] 
(quarantine embargo); The Onrust, 
18 F. Cas. No. 10,539, 1 Ben. 431 [aff 
18 F. Cas. No. 10,540, 6 Blatchf. 533] 
(delay in the service of the United 
States). 


29. Fearing v. Cheeseman, 8 F. 
Cas. No. 4,710, 3 Cliff. 91 [aff 22 F. 
Cas. No. 13,312, 1 Hask. 36]; Porteous 
Ne A vaulliteientse ls ONE we GLa eal otal Fla 
(the charterer was excused from per- 
formance when the ship was delayed 
for repairs, causing hiS object to be 
defeated). 
5 Q. B. 265, 48 ECL 265, 114 Reprint 
1249 (plea setting up delay must show 
that voyage was lost or that cargo 
could not be put on board). 


[a] Limitations of rule.—‘‘The 
rule which casts upon the charterer 
the risk of unavoidable delay of a 
ship in reaching her loading port has 
a reasonable limitation, and a char- 
terer is not obligated to accept the 
ship if by excessive delay the object 
he had in view has been frustrated, 
and he has been deprived of all bene- 
ficial use of her.” Adler v. Galbraith, 
156 Fed. 259. 


30. Earnshaw v. McHose, 56 Fed. 
606, 6 CCA 51 [aff 48 Fed. 589] (where, 
under the circumstances of that case 
and in the absence of any unusual 
expenditure by plaintiff to secure 


See Clipsham v. Vertue, 


would have expired under the charter, including Sun- 
days or holidays oceurring during such time, but 
the charterer cannot have dispatch for any time 
elapsing after the vessel was loaded but unable to 
sail because the charterer withheld the clearance 


dispatch, the dispatch money was 
held to be-merely a deduction from 
the freight, which must be allowed on 
the invoice price); The Glendevon, 
[1893] P. 269. 


[a] Provision for dispatch money 
in charter-party construed.—Myers v. 
The Unionist, 48 Fed. 315. 


[b] Yerm “had weather,” in a 
charter party providing for a credit 
to the charterer of per diem dispatch 
money, is construed to include weath- 
er not fit or reasonably safe for load- 
ing by reason of the state of the sea 
as well as of the atmosphere, and the 
days during which there was such 
weather must be deducted from the 
time taken in loading and discharging 
in computing the amount of dispatch 


money. The Ocean Prince, 50 Fed. 
vies. 
[ec]. Loading begun before lay days 


begin.— Where charterers, by the 
master’s consent, and without preju- 
dice to the continuance of the lay 
days, commence loading, with the 
ship’s appliances, before the hour 
fixed by the charter for the com- 
mencement of the lay days, the time 
thus gained is not time “saved in 
loading,’ in the meaning of a provi- 
sion in the charter party allowing 
dispatch money for time so saved. 
But under a charter party providing 
for dispatch money “if steamer be 
dispatched in less time than is speci- 
fied,’ dispatch money will be payable 
from the day the ship is actually dis- 
patched by the charterers, although 
by permission of the master they be- 
gan loading before the lay days com- 
menced. But if they delay her by re- 
fusing clearance papers while at- 
tempting to induce the master to in- 
sert in the bills of lading a provision 
different from that authorized by the 
charter, no dispatch money will be 
payable during such delay. Red ‘“‘R.” 
SS. Co. v. North American Transport 
Co., 84 Fed. 467 [mod 91 Fed. 168, 33 
CCA 432].: 


[d] Payment should be made at 
current rate of exchange in interna- 
tional transactions, without regard to 
local legislation passed for the pur-, 
pose of establishing relative value of 
certain coins in circulation as com- 
pared with the lawful currency of the 
country. Atlantic Shipping, etec., Co. 
v. Dreyfus, 15 Aspin. 570 [rev 37 T. L. 
R. 417]. 


“Dispatch money” 18 C. J. p 1277. 


31. Laing v. Hollway, 3 wei 1) 
437; The Glendevon, [1893] P. 269; 
The Sandgate, [1930] P. 30 (calcula- 
tion of lay days and computation of 
dispatch money considered), 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 
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papers unjustifiably.32 


[§ 268] N. Charterer’s Duty To Furnish Cargo** 
—1. In General. In the absence of express stipula- 
tions,** the duty of the charterer to furnish cargo 
is, prima facie,®° an absolute one,?® and is not af- 
fected by clauses of exception as to lay days,*? unless 
by express language or necessary implication.®$ 
When the charterer has taken the entire vessel, he 
is entitled to all cargo space,*® except that reserved 
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by the charter for the owner’s use,*® and if the mas- 


Cater ruCC me vs ee Sma OG. ove! ENOtED: 
American Transport Co., 91 Fed. 168, 
oe CCA 432. 

33. Receiving and discharging car- 
go see infra §§ 277-275. 

Saas Linde Ve Wa Se, 44) Ch Cl 
Bunge, ete. v. Brightman, [1925] 
799. 

35. 
pra. 

36. Lind v. U. S., 44 
Bunge, etc. v. Brightman, 
Cer 799. 

[a] : “Restraints of established au- 
thorities,” in the exception clause of 
a charter party, contemplates inter- 
vening causes beyond the parties’ con- 


558; 
AR Ce 
Bunge, ete. v. Brightman, su- 
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or 
(a 
p> co 


trol, and where the words “other 
causes and hindrances” follow, they 
refer to similar contingencies; thus 


a charterer was not relieved of his 
obligation to furnish cargo when a 
third party owning mines failed to 
furnish phosphate under the charter 
party, or by the failure of such third 
party to put machinery in Shape so 
as to furnish cargo. The Aquarius, 
44 Ff. (2d) 805. 


[b] Failure to furnish cargo due 
to lack of railroad cars.—Where a 
charterer was bound to furnish cargo 
within a specified time, although the 
charter excepted causes over*which 
he had no control, he was not relieved 
from liability by showing that he 
made reasonable efforts to get a rail- 
road to furnish cars to transport the 
goods to the port of loading and 
failed, but without showing where 
the goods were located, or that they 
could not have been shipped by or 
Guil- 


er transportation companies. 
lon v. McNear, 11 Cal. A. 756, 106 P 
iT 

37. Bunge, ete. v. Brightman, 


[1925] A. C. 799. 


38. Bunge, etc. v. Brightman, su- 
pra. 4 

39. The Saigon Maru, 267 Fed. 881 
[aff 272 Fed. 799 (certiorari granted 
sub nom. Osaka Shosen Kaisha v. 
Pacific Export Lumber Co., 257 U. S. 
626, 42 SCt 51, 66 L. ed. 404, and rev 
on another point 260 U. S. 490, 43 
SCt 172, 67 Li. ed. 364)];_ The Addi- 
son E. Bullard, 258 Fed. 180, 169 CCA 
248 [aff 252 Fed. 241]; The John A, 
Briggs, 113 Fed. 948. 


[a] Reduction of carrying capac- 
ity.— Where a vessel was described 
in a charter party as “supposed to 
carry about 600 tons—but no guaran- 
tee given—deadweight on Board of 
Trade summer freeboard, inclusive of 
bunkers,” and on delivery under the 
charter the vessel had in her hold a 
large quantity of irremovable cement, 
placed there as permanent ballast, 
and which reduced her deadweight 
carrying capacity to about five hun- 
dred tons, the charterers were enti- 
tled to damages. Japy v. Sutherland, 
THAR MID eel eee ki hsp 

[b] Where vessel has less capac- 
ity than guaranteed by charter, and 
is chartered for a lump sum to carry 
cargo, the charterers, on tendering 
full cargo, are entitled to recover dam- 


ages. Tne Steamship Rutherglen Co. 
v. Houlder, 203 Fed. 848, 122 CCA 166 
[rev 196 Fed. 916]. 

40. The Addison E. Bullard, 258 
Sati 180, 169 CCA 248 [aff 252 Fed. 


[a] Exception for “provisions.”— 
(1) Where the whole ship was char- 
tered “with the exception of... 
necessary room for crew and storage 
of provisions, sails, and cables,’’ the 
charterer was not deprived of space 
to which he was entitled because the 
owners stored coal used to heat the 
cabin, discharge cargo, and operate 
a donkey engine. The Addison E. 
Bullard, 258 Fed. 180, 181, 169 CCA 
248 [aff 252 Red. 241]. (2) It is 
implied that the ship will be used for 
the charterer’s purposes only, subject 
to what is reasonably necessary for 
the seaworthiness of the ship on a 
chartered voyage, and the due per- 
formance of such voyage. Darling v. 
Raeburn, Orel misew aS es46-50 GS) 
“The vessel cannot carry a quantity 
of coal for its own purposes, ether 
than as fuel for the voyage, and thus 
deprive the charterer of space to 
which he is entitled.” The Saigon 
Maru, 267 Fed. 881, 888 [aff 272 Fed. 
799 (certiorari granted sub nom. 
Osaka Shosen Kaisha v. Pacific Ex- 
port Lumber Co., -257 U. S. 626, 42 
SCt 51, 66 L. ed. 404, and rev on an- 
other point 260 U. S. 490, 43 SCt 172, 
67 L. ed. 364)]j. 


[b] Merchandise for ballast.—A 
shipowner is entitled to take merchan- 
dise on board as ballast, provided it 
occupies no more space than the bal- 
last would have done and leaves to 
the charterer the full space of the 
vessel for his cargo. Towse v. Hen- 
derson, 4 Exch. 890, 154 Reprint 1478. 


[ec] Owners were required to re- 
pay money expended by charterers to 
lighten ship in order to get her into 
port, when the owners had loaded a 
larger amount of bunker coal than 
required for the chartered voyage. 
aT ae Veeckacburn, —i2907) Tok s Bs 

0. 


41. The Saigon Maru, 267 Fed. 881 
[aff 272 Fed. 799 (certiorari granted 
sub nom. Osaka Shosen Kaisha v. 
Pacific Export Lumber Co., 257 U. S. 
626, 42 SCt 51, 66 L. ed. 404, and rev 
on another point 260 U. S. 490, 48 SCt 
i267, led. 364); TBhe Sohn ‘A: 
Briggs, 113 Fed. 948. 


42. Manchisa v. Card, 39 Fed. 492. 
43. Morris v. Levison, 1 C. P. D. 
155; Jones v. Holm. L. R. 2 Exch. 335; 


Hunter v. Fry, 2 B. & Ald. 421, 106 
Reprint 420; Hillis v. Sughrue, 15 M. 
& W. 253, 153 Reprint 844. And see 
Clarke v. Crabtree, 5 F. Cas. No. 2,847, 
2 (Gurt. 8, fait Goh, Cass Nios 3,314.1 
Sprague 217] (holding that under a 
charter party to furnish a cargo of 
salt at a certain port, to be purchased 
by the master with the vessel’s funds, 
the charterer takes the risk of there 
being salt at such port to make up a 
cargo, and the master is not bound to 
wait for a cargo the stipulated num- 
ber of lay days, when there is no hope 
of obtaining any). 
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ter refuses to load a full cargo under the charter 
the charterer may recover damages;*! but where 
a charter party provides that the vessel is to carry 
a full load, and places loading under the master’s 
direction, and provides that the charterer shall not 
be responsible for stowage, the latter is not liable 
for failure to take a fuli cargo resulting from de- 
fective stowage.*? 
is bound to furnish a full and complete cargo,*? un- 


When the charterer so agrees, he 


[a] Where practice prevailed of 
corapressing bales of cotton wool by 
mechinery to facilitate stowage, fur- 


nishing a cargo of uncompressed bales 
Was not a compliance with a contract 
to load a “full and complete cargo.” 
3enson v. Schneider, 7 Taunt. 272, 2 
ECL 359, 129 Reprint 109. 


[b] Refusai of charterer to fill 
vessel after furnishing a partial cargo 
does not relieve the master of the 
obligation to carry forward the cargo’ 
he has, if the same is sufficient se- 
curity for the full freight; but if it 
is in bad condition, and depreciating 
so rapidly as in all probability to be- 
come insufficient as security, he is not 
bound to go forward with it, but may 
discharge it, and then enforce against 
it his lien for the freight and demur- 
rage due under the charter party. 
Stepanovit v. Gillibrand, 22 F. Cas. 
No. 13,360. 

[ec] Where vessel is chartered and 
rechartered to carry lumber, it is for 
the original charterer to see that she 
is provided with such length and siz- 
es aS will give a full cargo; and if 
her master receives and stows in good 
faith what is furnished by the mer- 
chant under the subcharter, and it is 
of such sizes that there is not as much 
loaded as could have been with differ- 
ent kinds of lumber, no,action lies 
against the vessel. The Lloyd, 21 
Fed. 420. 

{d] Frozen wood pulp.—A 
was loaded within the terms 
charter party for “a full and 
plete cargo of wet wood pulp” when 
a smaller cargo was loaded than 
would have been if part of it had not 


ship 
Oe 
com- 


been in a frozen condition. The SS. 
ye Co., itd. ve Babrs pigoole Anes 
[e] “Say about.’”—(1) Where a 


charter party provides for shipment 
of a complete cargo of cast iron pipe, 
“say about 3400 gross tons,” it should 
be construed as contemplating a mar- 
gin beyond three thousand four hun- 
dred tons, and is not fulfilled by the 
shipment of three thousand two hun- 
dred and fifty-eight tons. Wood v. 
Sewall, 128 Fed. 141 [aff 135 Fed. 12, 
67 CCA 580]. (2) But where a char- 
ter party provides that the ship shall 
load a cargo of ore, say about two 
thousand eight hundred tons, not ex- 
ceeding what she can reasonably stow 
and carry, two thousand eight hun- 
dred and eighty tons being the 
amount she can reasonably carry, the 
charterer fulfills the obligation im- 
posed on him by providing a cargo 
of two thousand eight hundred and 
forty tons. Miller v. Borner, [1900] 
1) @> Bs 691. 403), ssay abouge e090 
Tons’ were not mere words of ex- 
pectation, but words of contract; 
three per cent was a fair excess over 
eleven hundred tons, and when the 
charterer provided a cargo of one 
thousand and eighty tons he fell short 
of his obligation by fifty-three tons. 
Morris v. Levison, 1 C. P. D. 155. 


{f] Opinion of experts.—Where a 
charter party stipulated that a vessel 
should receive a full cargo, the opin- 
ions of experts are the best criteria 
of how deeply she can be loaded with 
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less relieved by a clause in his contract,** and he can- 
not, without a valid reason, refuse to furnish cargo 
because of the stevedore employed by the master.*® 
But it seems that the charterer may not be lable 
for full damages for failure to furnish a full car- 
got® if the shipowner makes no effort to load cargo 
in space left vacant by the charterer.*? 
must furnish cargo within the time specified in the 
charter,*® and a charter party that has been ren- 
dered void by the charterer’s failure to furnish cargo 
within such time cannot be revived by a subsequent 
tender;*® nor will an exception in a charter party 
of “government regulations and restrictions” affect- 
ing the normal shipment of cargo include local reg- 
ulations made by port authorities affecting loading 


safety to the lives of passengers. 
Ogden v. Parsons, 23 How. (U. 8.) 
167, 16 L. ed. 410. 


[g] “Shortage” as applied to cargo 
construed.—Under a charter party by 
which the charterer agreed to pay 
“($6.25) six dollars and twenty-five 
cents... per stony of) 40 ‘cubice treet, 
actual contents delivered. In case of 
a shortage, she receives on all short 
of 400 tons, down to 350 tons, ($3.- 
12%) three dollars and twelve and 
one half cents ... and for all less 
than 350 tons, full rates,” the full 
cargo stipulated tor was four hundred 
tons, and “shortage” referred to fail- 
ure to furnish that amount. The Ira 
B. Ellems, 50 Fed. 934, 935. 


[h] Where vessel could not be ful- 
ly loaded inside harbor due to a bar 
over which it could not pass if fully 
loaded, it was the duty of the char- 
terer to furnish the remainder of the 
cargo at a point outside the harbor. 


Tyson v. Belmont, 24 EF. Cas. No. 
T4316 efaft 3 “Bo Cas.) No. 5281, N38 
Blatchf. 530]. But see Nordaas v. 


Hubbard, 48 Fed. 921 (holding that a 
charter party providing that the ves- 
sel shall load at Mobile a cargo not 
exceeding what she can reasonably 
marry does not compel the shipper, 
after he has loaded her to the draught 
of the river at the city, to furnish her 
more at the deeper anchorage in the 
bay of Mobile, thirty miles from the 
city). 


[i] Charterer required to do every 
lawful act necessary.—A charter par- 
ty in which the charterer agreed to 
provide and furnish a full cargo im- 
pliedly required him to do every law- 
ful act necessary to provide the car- 
go, including the procuring of a gov- 
ernment permit for loading, necessary 
to enable him to fulfill his obligation. 
Inter-Coast SS. Co. v. Seaboard 
Transp.-Co., 291 Med: 13. 


[j] Dead freight.—(1) Charterer 
must fill all cargo space, and cannot 
load goods which leave broken stow- 
age, without paying for dead freight. 
Cole vi Meck, 15 C. B: N. S. 795, 109 
ECL 795, 143 Reprint 997. (2) Where 
a charterer agreed to furnish a full 
and complete cargo of logs under and 
on decks, and failed to furnish suffi- 
cient logs to fill the hold and deck 
space available, he was liable for dead 
freight (The Rosemary, 277 Fed. 674), 
(3) but a full and complete eargo of 
Sugar and molasses meant a full car- 
go of sugar and molasses packed in 
hogsheads and puncheons, although 
when so packed the ship could not be 
completely filled (Cuthbert v. Cum- 
mings, 11 Exch. 405, 156 Reprint 889). 


Duty of charterer to load full cargo 
see infra § 277. 
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time.°* 


44. Morse v. Lehigh, etc., Coal Co., 
36 Fed. 831. 


[a] Exceptions.—Under a charter 
party excepting perils which might 
prevent or delay loading of the vessel, 
where, on the arrival of the vessel, 
the charterer was unable to supply 
cargo due to one of the excepted 
causes, the charterer was not liable 
for failure to furnish cargo. Furness 
v. Forwood, 8 Aspin. 298. 


45. Employment of stevedore gen- 
erally see infra § 279. 

46. Wallems Rederij v. Muller, 
DUS 27 aZe KBs 9:9). 

47. Wallems Rederij v. Muller, 
supra. 

[a] Space left vacant by charterer. 
—(1) Whether the desirability or 


duty of loading other cargo to fill 
space left vacant by the charterer is 
or is not to be called an obligation 
arising under the charter party, ob- 
viously it is a thing which the ship- 
owner is entitled to do, and whether 
or not he is contractually bound to 
do so, he is bound to do so in his own 
interest, because otherwise he can- 
not recover full damages. Wallems 
Rederij v. Muller, [1927] 2 K. B. 99. 
(2) It is the duty of the master, 
on the failure or refusal of the char- 
terer, to avail himself of all oppor- 
tunities to obtain another cargo, and 
the owners cannot hold the charterer 
liable for increased damages resulting 
from such neglect. Murrell v. Whit- 
ing, 32 Ala. 54. 


48. See cases infra notes 49, 50. 


[a] “Arrived ship.”—Under a 
charter party the ship was not an 
“arrived ship” until she entered the 
dock, and the charterer’s duty to pro- 
vide cargo did not arise until such 


time. Vergottis v. Cory, [1926] 2 K. 
B. 344. 
49. Societe Commerciale di Navi- 


gazione v. Consolidated Coal Co., 25 
F. (2d) 590 [rev sub nom. The Cogue, 
20 EF. (2d) 698, and certiorari den 278 
U. S. 631, 49 SCt 31, 73 L. ed. 549]. 


[a] Charter became void by its 
own terms when the charterer’s fail- 
ure to furnish cargo by a time cer- 
tain: was due to a railway embargo 
which was included in causes of de- 
lay not to be considered part of the 
loading time. Societe Commerciale di 
Navigazione v. Consolidated Coal Co., 
25 F. (2d) 590 [rev sub nom. The 
Cogue, 20 F. (2d) 698, and certiorari 
cio WS Gol, 49 SCE st Vor med: 


50. Hogarth v. Cory, L. R. 53 In- 
dian App. 230. 


51. Hogarth v. Cory, supra. 


. 


[$§ 268-269 


in the port,5° so as to relieve the charterer of his 
obligation to furnish cargo as required by the charter 
party;> and the charterer must have a reasonable 
portion of the cargo ready for loading when the ship 
comes to her loading berth,®? and he is in a position 
to supply the rest when required.** Where no defi- 
nite time is fixed in the charter party in which cargo 
is to be furnished for loading by the charterer, the 
law will presume that it was the intention of the 
parties that the vessel be loaded within a reasonable 
Where the charterer consigns the vessel to 
‘the shipper for loading, he is responsible for the 
failure of the shipper to furnish a full cargo.”° 


[§ 269] 2. Character of Cargo To Be Furnished. 
The cargo must be of the character®® described in the 


52. Hogarth v. Cory, supra. 
53. Hogarth v. Cory, supra. 
[a] Under charter party providing 


that cargo is to be furnished as “‘re- 
quired” by the master, it is sufficient 
on the ship’s part if the master gives 
notice that he is in want of more car- 
go. Tyson v. Belmont, 24 F. Cas. No. 
fA SEO (Pare 8. Cas. INO. mle ccgl amie: 
Blatchf. 530]. 


54 Lind v. U. S., 44 Ct. Cl. 558. 


55. Hinckley v. Wilson Lumber 
Co., 205 Fed. 974. 


[a] Thus the charterer was liable 
under the charter for failure to fur- 
nish a full cargo when the shipper, 
from whom he ordered kiln-dried lum- 
ber, loaded a large portion which was 
not kiln-dried, and which prevented 
the loading of the quantity the ves- 
sel could have carried. Hinckley v. 
Wilson Lumber Co., 205 Fed. 974. 


56. See cases infra this note. 


[a] Charterer acted entirely out- 
side original contract in loading gen- 
eral cargo on a Ship chartered to carry 
steel billets at a rate less than the 
current rate for general cargo, and 
there must be implied a promise by 
the charterer to pay the current rate 
on such part of the cargo as was gen- 
eral merchandise. Steven v. Brom- 
ley, LL919) 2 1K B72 2% 


{b}] Specifications in bill of lading. 
—Where, under the charter party, it 
is the duty of the charterer to load 
cargo marked as specified in the bill 
of lading, the owner is required to pay 
damages when some of the cargo:so 
marked did not correspond with 
marks specified in the bill of lading, 
and he is entitled to recover from the 
charterer the amount so paid. Elder 
v. Dunn, 11 Aspin. 337. 


{c] It was material variation from 
charter when the charterers loaded 
copper concentrates under a charter 
for the carriage of copper ore, the 
former being of a greater specific 
gravity and in a semiliquid condition, 
which made it more likely to shift 
than the ore. The Santa Clara, 281 
Fed. 725 [certiorari den sub ‘nom. 
Beer v. American, etc., SS. Line, 260 
U. S. 728, 43 SCt 90, 67 L. ed. 484]. 


[d] Charter party for cargo of 
lumber “dressed to size” did not au- 
thorize the charterer to load a greater 
number of feet of lumber than stated 
in the bill of lading. Granger v. 
Providence-Washington Ins. Co., 192 
Fed. 674 [rev on other grounds 200 
Med. 730; 19" C@AMIT4], 


[e] “Sufficient saltpetre or its 
equivalent for ballast.,—Under a 
charter party by which the charterer 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 269-273] 


charter party’ and adapted to the character and 
capacity®* of the vessel, although the contract to 
hire covers the entire vessel,®® and provides for the 
payment of a fixed sum for its use;°° but the owner, 
on contracting to carry a particular cargo, is bound 
to provide a ship reasonably suited to carry it.%! 
However, the owner is not liable for property of a 
nature entirely different from the cargo specified, 
intrusted to the master and stolen by him.®? 


_ [§ 270] 0. Voyage*—1. In General. Except as 
its meaning may be restricted by other provisions 
of the charter party, the term “voyage” has refer- 
ence to the whole time during which the vessel is 
engaged in performing the contract contained in the 
charter party.®? 


[§ 271] 2. Proceeding to Port of Loading. There 
is some conflict in the authorities as to whether the 
preliminary transit to the port of loading is a part 
of the voyage, it having been held to be so under the 
language of particular charters,®* while under other 
charters it has been held that the voyage does not 
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begin until the loading is completed.*5 


[§ 272] 3. Leaving Port of Loading. Where a 
vessel actually and in fact leaves her port of load- 
ing with manifest intent to proceed to her port of 
destination, her voyage has begun,®® although she 
may not have her full crew on board, where those 
on board are sufficient for the preliminary part of 
the voyage.®7 


[§ 273] 4. Route; Delay and Deviation. Where 
no time is specified in the charter for sailing, the 
imphed obligation is that the vessel shall sail with- 
out unnecessary delay,®® and shall proceed with all 
reasonable dispatch®® to her destination, by the 
route specified in the charter,’ or, in the absence 
of charter provision, by the usual and customary 
course.‘+ The conditions of the contract, nature 
of the cargo, and objects of the voyage may all be 
considered in determining what is reasonable dis- 
patch.” 

Deviation. In the absence of an express provision 
in the charter, there is an implied warranty that the 


agreed to furnish sufficient saltpetre 
or its equivalent for ballast, the mas- 
ter had no right to require that the 
equivalent should consist of rice or 
sugar, and the charterer’s obligation 
was fulfilled by furnishing a cargo 
of linseed, hides, cloth, and indigo 
sufficient to fill the ship to a fair 
and reasonable draft. Rich v. Parrott, 
20"R) Cas! No. 11,761, 1 Sprague 358. 


[f] Cargo from particular mines. 
—Exception clause in a charter party 
intending to relate to phosphate from 
particular mines related to such 
mines. The Aquarius, 44 F. (2d) 805. 


57. See cases infra note 58. 


58. Beecher v. Bechtel, 3 EF. Cas. 
No. 1,221, 3 Blatchf. 40 [rev 3 F. Cas. 
No. 1,220a]. 


[a] Promiscuous timber.—Under 
a charter party with the master for 
carriage of a cargo of promiscuous 
timber, the master was not liable in 
damages for not taking timber too 
large for the size and character of 
his vessel, properly equipped and fit- 
- ted for the voyage, to take. Thorn- 
dike v. Rokes, 76 Me. 396. 


[b] Where charterer with knowl- 
edge of vessel’s construction char- 
tered her to transport spars and oth- 
er materials that could not be loaded 
without remodeling or changing the 
construction of the ship, the owners 
were under no obligation to make 
such alterations and the charterer 
was liable on the contract. Husten v. 
Richards, 44 Me. 182. 


59. Husten v. Richards, supra (in- 
cluding “under and above decks’). 


60. Husten vy. Richards, supra. 


61. Stanton v. Richardson, 3 As- 
pin. 23. 


62. Hart v. Leach, 21 Fed. 77. 


fa], @hus, under a charter party 
for the carriage of fruit, the char- 
terers intrusted a sum of gold coin to 
the master for which he gave a bill 
of lading, “freight as per charter 
party,’ and on the voyage left the 
ship and embezzled the money, the 
owners, not having contracted for the 
safe carriage of gold coin and _ the 
bili of lading having been given 
without authority, were not liable. 
Hart v. Leach, 21 Fed. 77. 


63. The Carron Park, 15 P. D. 203. 


“A voyage begins when a ship sets 
about doing what is to earn freight 
for the owner.” The Buckingham, 
129 Hed. 975, 976. 


[a] Special provisions as to dura- 
tion of contract and number of voy- 
ages construed.—Canada Shipping Co. 


v. Acer, 26 Fed. 874; The Calabria, 
24 Fed. 607. 
[b] Voyage and contract distin- 


guished.—Where the charter contains 
a stipulation that the voyage shall 
commence when the vessel is ready 
to load and notice thereof is given 
by the master, the voyage for the 
transportation of the cargo com- 
mences at that time and place, but 
the contract becomes operative when 
the charter party is executed and de- 
livered. Fearing v. Cheeseman, 8 F. 
Cas. No. 4,710) 3 (Clitt. ‘Oil. 


64. The Buckingham, 129 Fed. 
975; The Carron Park, 15 P. D.. 203; 
Nottebohn v. Richter, 18 Q. B. D. 63; 
Bruce v. Nicolopulo, 11 Exch. 129, 156 
Reprint 773; Barker v. McAndrew, 18 
Cc. B. N.S. 759, 114 BCL 759, 144 Re- 
print 643. 


65. Crow v. Falk, 8 Q. B. 467, 55 
HCL. 467, 115 Reprint 952; Valente 
v. Gibbs, 6 C. B. N. S. 270, 95 ECL 270, 
141 Reprint 459. 


66. Wood v. Hubbard, 62 Fed. 753, 
10 CCA 623. 


67. Wood v. Hubbard, supra. 


68. The Success, 23 °F. Cas. «No: 
13,586, 7 Blatchf. 551. 


{a] Effect of quarantine.—Under 
a time charter party not amounting to 
a demise, the ship is liable to the 
charterers for damage to perishable 
cargo, resulting from detention at 
quarantine because of the master’s 
act in taking on board, without the 
charterer’s consent, a passenger who 
was without the health certificate 
which the master knéw would be re- 
quired at the port of destination. The 
Nicaragua, 72 Fed. 207, 18 CCA 511 
[aff 71 Fed. 723]. 


[b] Apprehension of capture 
founded on circumstances calculated 
to affect the mind of a master of or- 
dinary courage, judgment, and experi- 
ence will justify delay in the prosecu- 
tion of a voyage. The San Roman, L. 
Te iy eA Oa ails 


69. The Success, No. 


73) 295 (CRIS 


*By HENRY CASSORTE SMITH (§§ 270-276). 


13,586, 7 Blatchf. 551. 


_[(a] Utmost dispatch.—(1) A pro- 
vision in the charter that the captain 
shall prosecute his voyages with the 
utmost dispatch does not, although 
the charter contains a description of 
the steamer as capable of steaming 
at a certain speed in good weather, 
require him to proceed at such speed. 
Denholm Shipping Co. v. W. G. Hedg- 
er Co:, 34 F..°(2d) “572. °(2)* Such 4a 
provision is not broken where the 
master proceeded directly to points 
named by the charterer at economic 
cruising speed and all delays were 
caused by failure of the charterer to 
make arrangement for quick dispatch. 
Denholm Shipping Co. y. W. G. Hedg- 
er Co., supra. p 


[b] Clause exempting owner from 
liability for losses occasioned by neg- 
ligence of master, etc., in manage- 
ment and navigation does not pre- 
clude a recovery for failure of the 
master to prosecute his voyage with 
“utmost despatch” resulting from 
general slackness or inability prop- 
erly to perform his duty. Suzuki v. 
Benyon, 95 Li J. K. B. 397. 


70. The John H. Pearson, 121 U. 
S. 469, 7 SCt 1008, 30 L. ed. 979 [rev 
14 Fed. 749]. 


fa] erm “northern passage,” in 
Mediterranean fruit trade, and incor- 
porated in a charter party to ship 
fruit from Sicily to Boston, has a dis- 
tinct meaning. Its course is from 
Gibraltar north of the Azores, if pos- 
Sible; if not, just south of the is- 
lands, thence to the southern point 
or tail of the Great Banks, and then 
direct to port. The John H. Pear- 
son, 33 Fed. 845 (where a charter par- 
ty to ship fruit provided that the 
vessel should take the “northern pas- 
sage,’ in the absence of any known 
passage to which that description 
had been given, the ship was bound 
to keep the coolest passage those in 
the trade were accustomed to keep). 


[b] Whether Halifax is en route 
to South America from New York 
may be determined by evidence of 
commercial practice. Glasgow 
Steamshipping Co. v. Tweedie Trad- 
ing Co., 154 Fed. 84. 


71. Davis v. Garrett, 0. Bing. 716; 
19 ECL 321, 130 Reprint 1456. 

72. ‘The Success, 23, BF. Cas. 
13,586, 7 Blatchf. 551. 


No. 


188° 158 Cede 


vessel will not deviate from the customary and usu- 
al route unless compelled to do so by necessity,‘* 
and the effect of an unjustified deviation is to dis- 
place the contract between the charterer and the 
A necessity occurring at the load- 
ing port prior to the inception of the voyage will 
A deviation is not justi- 
fied for the purpose of obtaining fuel where the 
vessel sailed without sufficient fuel,’® or to obtain 
more seamen where she sailed without a sufficient 
erew;*? on the other hand, it has been held that 
a deviation necessary for the safety of the ship and 
crew is justified, although the necessity for the devi- 
ation is caused by unseaworthiness at the commence- 
A deviation is not justified 
where it is for the purpose of saving a ship in dis- 
tress and her cargo,’ if such deviation was not rea- 
sonably necessary in order to save life,*®, but devia- 
tion to assist vessels under permission contained in 


vessel owner.‘4 


not excuse a deviation.’° 


ment of the voyage.‘* 


73. The Henry W. Cramp, 20 F. 
(2a) 320 [certiorari den sub nom. 
McDonald v. Rosasco, 275 U. S. 561, 


48 SCt 120, 72 L. ed. 427]; The Maine, 
ae KELSO Hibs Ue See pSilaug apa)liates) 3X6 bey 
Bunge, 16 Aspin. 577; Scaramanga 
Venotaimp; oC... 205: 

[a] Slight distance out of the 
course may constitute a deviation. 
The Henry W. Cramp, 20 F. (2d) 320 
[certiorari den sub nom. McDonald 
v. Rosasco, 275 U. S. 561, 48 SCt 120, 
72 L. ed. 427]. 

[b] Hela 
to Norfolk, 
voyage from 


deviation.—Proceeding 
Virginia, on charter for 
Pensacola, Florida, to 
Genoa, Italy. The Henry W. Cramp, 
20 F. (2d) 320 [certiorari den sub 
nom. McDonald v. Rosasco, 275 U. S. 
561,48) SCt 120,072 L. ed. 427]. 


[c] Facts held not to constitute 
deviation.—Caffin v. Aldridge, [1895] 
2 Q. B. 648. 


[d] Liberty to call at any port in 
any order (1) includes liberty to call 
for the purpose of loading or dis- 
charging other cargo, and there is no 
deviation in so doing. Caffin v. Al- 
dridge, [1895] 2 @. B. 648. (2) “Lib- 
erty to call at any port or ports in 
any order, for the purpose of taking 
bunker coal or other supplies” is to 
be construed as referring to ports on 
the line of the route on the chartered 
voyage. U.S. Shipping Bd. v. Bunge, 
16 Aspin. 577, 578. 

Authority of master to deviate 
from route in general see infra § 374. 


74. The Maine, 8 F. (2d) 291; Inter- 
nationale Guanoen Superphosphaat- 
werken v. Macandrew, [1909] 2 K. B. 


360; Scaramanga v. Stamp, 5 C. P. D. 
295. But see Pickman vy. Woods, 6 
Pick. (Mass.) 248 (holding that the 


charterer of a vessel for a voyage 
from Boston to South America and 
back to Boston by allowing the vessel 
to. go to New: York on the return trip 
with the intention to terminate the 
voyage there or at Boston as the 
owner of the vessel or the cargo 
should direct did not rescind or va- 
cate the charter party allowing the 
owner to retain the cargo for freight). 


[a] Protection of exceptions in 
the charter party are lost as to the 
owners. The Maine, 8 F. (2d) 291; In- 
ternationale Guanoen Superphospha- 


atwerken v. Macandrew, [1909] 2 K. 
B. 360; The Dunbeth, [1897] P. 133. 
75. The Maine, 8 F. (2d) 291. 


[a] Inability to secure sufficient 
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in high seas.*? 


was. loaded.** 


fuel.—The Maine, 8 F. (2d) 291. 


76. The Maine, supra. 

77 ‘The Eleénry W. Cramip,).20) 
(2d) 320 [certiorari den sub nom 
McDonald v. Bosasco, 275 Ui S..561; 


48 SCt 120, 72 L. ed. 427]; The Ethel, 
8 EF. Cas. INO. 47540, 5 Ben. 154: 


78 Kish vi’ Daylor, [Lolz AWC: 
604,53 BRE 266 -revy El011 51 Kas: 
625 (rev (Lo LOe2Z ie, Balsog ge 


[a] Deviation for necessary re- 
pairs.— Where a vessel commences a 
voyage in an unseaworthy condition, 
and it becomes necessary in conse- 
quence for her to deviate in order to 
put into a port of refuge for repairs, 
such deviation does not put an end 
to the contract of carriage, and the 
shipowner may nevertheless enforce 
a lien on the cargo for “dead freight” 
under the terms of the charter party. 
Kish wwe Day lor. LoD I) AlN Cin G04aN3 
BRC 266 [rev [fP911] 1K. B. 625 (rev 
[LSLOTRZeKeeS oes 


79. Scaramanga v. Stamp, 5 C. P. 
D. 295. See Sturtevant v. The George 
Nicholaus, 23 Cass SNowe hese. 
Newb. Adm. 449 (where it was said 
that any stoppage to save property 
amounts to a deviation, but the mas- 
ter is not prohibited in the exercise 
of a sound discretion from deviating 
to save property in distress). 


80. Scaramanga v. Stamp, 5 C. P. 
D, 295. 
81. Velasco Terminal R. Co. v. 


The Brixham, 54 Fed. 539. 


82. Potter v. Burrell, [1897] 1 Q. 
B. 97. 
{a} Limitation of authority to 


deviate.—Liberty given a vessel to 
call “at any port or ports,’ or to tow 
and assist vessels ‘in all situations,” 
refers to ports along the course of 
the voyage specified, or vessels met 
with in the ordinary course of such 
voyage, and where a vessel after load- 
ing proceeds forty miles directly out 
of her course to take in tow a disabled 
vessel, and is detained about seven 
days, it is an unjustifiable deviation. 


apean SS. Co. v. Theband, 35 Fed. 
620. 
83. The Maria Luigia, 28 Fed. 244 


[rev 18 Fed. 556]. 


84 The Dunbeth, [1897] P. 133. 
85. Moss v. Husted, 66 N. Y. 529. 
[a] Rule applied.—The charterer 


is not entitled to recover from the 
owner money paid to the master as 
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the charter does not subject the owner to any claim.** 
Such a permission must be construed, however, as 
limited to deviations which do not frustrate the ob- 
ject of the contract. ) E 
deviation foreed by stress of weather permits a devi- 
ation where the vessel is suffering from heavy labor 
A provision authorizing the vessel 
to fill up after leaving with a part cargo does not 
authorize the vessel to depart to an unreasonable 
extent from the voyage for which the original cargo 
The charterer cannot authorize a 
deviation by a subcharterer from the voyage stipu- 
lated in the original charter.*® 


[§ 274] 5. Destination and Port of Discharge.*® 
The charterer has no right to employ the vessel on 
a voyage to a port forbidden by the charter,’* and 
on a charter for a voyage to a particular port has. 
no contractual right to order the vessel to another 
port for discharge,’* unless under an option in the 


A charter party permitting 


consideration for such a deviation. 
Moss vy. Husted, 66 N. Y. 539. 


86. “Port of discharge’ 49 C. J. 
p 1080. 
__87. Murphy v. Paine, 15 F. (2d) 
570. 

[a] Charter construed.—A specific 


provision in a time charter prohib- 
iting voyages to particular ports is 
not controlled by a generai provision 
as to voyages to the same _ locality 
out of season. Murphy v. Paine, 15 F. 


(2a) 570. 

[b] Subcharterer has no greater 
oo Murphy v. Paine, 15 EF. (2d) 
70. 

{c] Custom.—it cannot be as- 


signed for error that the court failed 
to make a distinet finding on the is- 
sue that, by the custom of trade be- 
tween the Atlantic ports and Den- 
mark, the port to which the vessel 
was ordered was recognized as being 
within the charter party, the custom 
of recognizing as safe a port which 
is not in fact reasonably safe being 
incompetent to contradict directly the 
charter party. The Gazelle, 1128 U.S. 
44; OS Ct 139 93:2); es ed 94 96 alates 
Fed. 429, 5 Hughes, 391]. 


[ad] Estoppei.—The owner is not 
estopped from prohibiting a voyage 
forbidden by the charter because of 
acceptance of payments on the char- 
ter hire from a subcharter. Mur- 
phy v. Paine, 15 F. (2d) 570. 


88. Mitchell y. Cargo of Lumber, 
117 Fed. 189. 


_(a] Where ship is chartered to 
discharge at port of New Work, she 
cannot be compelled to discharge at 
New Rochelle, on Long Island sound, 
that place being neither within the 
port of New York geographically, nor 
as defined by Greater New York Char- 
ter (1901), § 864, ete. Mitchell v. 
Cargo of Lumber, 117 Fed. 189. 


{[b] Rule applied.—Where defend- 
ant chartered a vessel for three trips 
between certain ports, and the char- 
terer directed the vessel on one of 
the trips to discharge at an interme- 
diate port without the owner’s con- 
sent, the owner was entitled to re- 
cover the freight the vessel would 
have earned under the charter party 
if she had sailed to the port designat- 
ed therein. Johnson v. D. H. Bibb 
Lumber Co., 140 Cal. 95, 73 P 730. 


{c] If by quarantine regulations, 
after the voyage has begun, the ship 
cannot discharge at the port itself, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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charter party.8® 


follow 
place to go.°! 


ing the master against them. 
Port of call. 


the port of discharge, 
the charter within which orders 


but may at a short distance,-where it 
is usual for vessels under quarantine 
to do so, the charterers must accept 
the cargo there. They cannot com- 
pel the ship to sail with it to the 
quarantine ground, retain it on board 
the whole time, and return and dis- 
charge it. Shepherd y. Lanfear, 5 La. 
336, 25 AmD 181. 


89. The Chadwicke, 29 Fed. 251. 


[a] Waiver.—Where the chartered 
party gives the charter party an 
option as to the port of discharge, 
the charterer does not waive such op- 
tion by accepting a bill of lading 
wihich states that the vessel is to pro- 


ceed to a particular port. The Chad- 
wicke, 29 Fed. 521. 
{b] Stipulation giving shipper 


privilege of change of destination be- 
cause of blockade does not authorize 
the carrier to make such change on 
the advice of the consignee because of 
a poor market. Eneas vy. Schiffer, 8 
F. Cas. No. 4,484. 


90. Manchester Liners v. Virginia- 
Carolina Chemical Co., 204 Fed. 564, 
123 CCA 90 [aff 194 Fed. 463]; Hall 
BROSHS Sak © Ostia tac eV, aul, stds, 
£2 VASp. MM. 165.543 eonis SS) Co. ov. 
Rank, [1908] 1 K. B. 499. See Gar- 
ston Sailing Ship Co. v. Hickie, 16 
Q, B. D. 580 (where the question was 
whether the vessel was within the 
“port” at the time of an accident and 
the court stated that, what shippers 
of goods, charterers of vessels, and 
shipowners in their ordinary lan- 
guage means by a “port,” is the port 
in its ordinary business sense, in its 
popular sense). 


{a] Thus a charter party for the 
carriage of cargo from Hamburg, 
Germany to Wilmington, N. C., made 
the latter place the port of discharge, 
and the consignee was not required 
to receive it at Southport, N.-C., in 
the revenue district for which 
mington was the port of entry, 
thirty miles away. Manchester Lin- 
ers v. Virginia-Carolina Chemical Co., 
[194 Fed. 463 [aff 204 Fed. 564, 123 
CCA 90]. 


91. Leonis SS. Co. v. Rank, [1908] 
Lik B. 499; Phe: Felix, lL. R. 2 A. & 
BE. 273; Bast Yorkshire SS. Co. v. 


Hancock, 5 Com. Cas. 266. 

92. Davidson v. Gwynne, 12 East 
381, 104 Reprint 149. 

93. Procter Garrett Marston, Ltd. 
VelOakwiness. Co:, Ltd: [19261 qi 
B. 244. 


[a]. 
sufficient, 


Waiting reasonable time is 
in the absence of a stip- 


In determining the place of dis- 
charge, the word “port” is taken to mean commer- 
cial area as it would be understood by business men 
in view ot the nature of the charter party.°° Where 
there are several places in the pert at which the ear- 
go may be properly discharged, the shipowner must 
the direction of the charterer as to which 
Where a vessel is chartered to sail to 
a port to be designated by the charterer, the char- 
terer, after he has designated the port and the mOaS- 
ter has executed bills of lading for cargo for 
port, cannot change the destination of the vessel 
without recalling the bills of lading or indemni 


Where the charter requires the ship 
to proceed to a port of call for orders 
the owners must have the 
ship at the port of call for the time stipulated in 
are 
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ways afloat.®* 


ty- 
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for a reasonable time thereafter in case the orders 
are not received.?? 


Safe port. The charterer, 
an express stipulation, such as 1s ordinarily i 
porated in the charter, must, where he has an op- 
tion to designate the port, 
safe port, and furthermore the port so designated 
must be pohtieally safe.?® 
fact and of degree.?® 
sate, it must be one to which a vessel ean get laden 
as she is and at which she can le and discharge al- 
Under a charter requiring the char- 
terers to order the vessel to a safe port, 


even in the absence of 
i Ncor- 


designate a physically 


Safety is a question of 
In order that a port may be 


“or as near 


thereunto as she can safely get, and always lay and 


concer ning 


to be given and 


ulation in the charter, and after such 


reasonable time the master is jus- 
tified in proceeding to any of the 
other ports named in the charter par- 
ty. Revs yy. Macdss, 6 EE. & B. 
670, 38 BCL 670, £19 Reprint. 1013. 
{bob} @mu deliberate neglect and re- 


fusal of charterers to send orders, the 
shipowners are entitled to damages 
for the detention as fixed by a de- 
tention clause in the charter “but net 
general damages at common law. 
Ethel Radcliffe SS. Co. v. Barnett, 17 
Aspin. 55. 


94. The Antonio Zambrana, 70 Fed. 
320; The Gazelle, 11 Fed. 429, 5 
Hughes 391. [aff 128 U. S. 474,.9 eve 
139, 32 L. ed. 496]; Palace Shippir 
Co., Ltd. v. Gans _SS. ine, [1916;% a 
KB) Yess) Smith ve Dart, 14'Q. B. D. 
105; The Alhambra, 6 P. D, 68; Re 
Goodbody, 8 Aspin. 502 [aff 9 Aspin. 
69]. 

{al Dangers likely to be incurred 


on voyage to a port may be taken in- 
to account in considering the question 


whether or not such port is safe to 
go to. Palace Shipping Co., Ltd. v. 
Gans SS. Line, [1916] 1 K.-B. 138. 


[b] Temporary obstacle does not 
make port unsafe.—Ogden v. Graham, 
Bev Si 03, OLN CI 773d. tab e= 
print 901; Parker v. Winlow, 7 E. 
B. 942, 90 ECL 942, 119 Re sprint 449 


{c] Port temporarily safe.—A 
port which may be safe at the mo- 
ment, but which is liable to become 
dangerous at short notice. is not 
necessarily a safe port within the 
meaning of a charter party. John- 
ston v. Saxon Queen SS. Co., 12 Aspin. 
305. 


{d] Circumstances in contempla- 
tion of parties.—(1) The words “or 
so near thereto as the vessel can 
safely come and always lay and dis- 
charge afloat’ relate to obstacles 
which permanently prevent the ship 
from reaching her destination within 
a reasonable time, not to temporary 
obstacles which may be regarded as 
having been in the mind of the par- 
ties. Such as inability to go toa wharf 
in a tidal harbor, where on oray fe 
the tides are neap (Carlton SS. 
Castle Mail Packets Co., r1897] 2 @. 
B. 485 [aff peor A, C. 486]; Parker 
v. Winlow, 7 E. & B. 942, 90 ECL 942, 
119 Reprint 1497; Bastifell v. Lloyd, 
1H. & C. 388, 158 Reprint 936), (2) or 
where the water is closed by ice (Till- 
manns v. Knutsford, [1908] 2 K. B. 
885 [aff [1908] A. C. 406]; Metcalfe v. 
By isdinia Ironworks Co., 2 Q. B. D. 


423). 


discharge afloat,’ she must be ordered to a port 
which she ean safely enter with her cargo, or which 
at least has a safe anchorage outside where she 
can lie and discharge afloat,®* and further a require- 
ment in the charter that it must be possible for the 


95. Palace Shippin 
Gans SS. Line, 6 
The Teutonia, L. R. 
ewer Abe sighs Ie BR Oh Al 
Graham, 1 B. & S. 
121 Reprint 9901. 


fa] Hllustration.—Where the char- 
ter party provided that the vessel was 
to proceed “to a’ safe port in Chile,” 
and the government of Chile refused 
to give the vessel a permit to enter 
the parti joolar port, it was held that 
the sending of the vessel to such a 


port was a breach of the charter 
party. Ogden v. Graham, 1B. & S: 
773, 101 HCL 773. 121 Reprint 901. 
96. “Mollar vy. Blood, (36.00s5 Wa eke 
843; Palace Shipping Co., Ltd. v. 
Gans SS. Line, [1916] 1 K. B. 138. 
ja] Safety involves “a considera- 


tion of the character of the port it- 
self, the mede of access to it, the 
dangers of the particular voyage, and 
the character of the particular vessel 
eoneerned:’ Dollar vi Blood,-36' To Ee 
R. 843. 


97. The Alhambra, 6 P. D. 68; Hall 
Bros. SS21Cos, Tidaeva Re eave nals 
Ltd., 12 Aspin. 543. 


[a] If it would be necessary to 
discharge part of cargo in order to 
proceed to the port named by the 
charterer’s agents, the captain is en- 
titled, unless it is otherwise pro- 
vided by the charter party, to re- 
fuse to proceed to the port so named, 
and in such a case evidence of a cus- 
tem to Jighten vessels to enable them 
to proceed to the port named is not 
admissible. Reynolds v. Tomlinson,. 
[1896} 1 Q. B. 586. 


[b] Ship cannot be required to 
submit to being dismantled or mu- 


tilated (1) in order to discharge her 
cargo under a charter, and where she 
cannot approach the place of dis- 


charge designated by the charterer 
without such mutilation that place is 
not a safe one for her within the 
meaning of the charter. Mencke vy. 
A Cargo of Sugar, 99 Fed. 298 [rev 108 


Fed. 89, 47 CCA 222, and asf 187 U. 
S. 248, 23 Sct SO 4 see eG 6 Silence) 
A. port cannot be a safe port for a 
vessel which, in order to reach it, 


must be wholly dismasted. Re Good- 


body, 8 Aspin. 502. 
98. The Gazelle, 128 U. S. 474, 
SCt 139, 32 L. ed. 496 [aff 11 Fed. 429, 


5 Hughes 391]. 


[a] Finding that anchorage out- 
side the bar is not reasonably safe 
is not overcome by evidence that 
large’ English steamers habitually, 
and thirty-one American vesseis in 


190 [58 C.J.] 
vessel safely to lie afloat may be waived.*® If the 
consignee and virtual charterer insists on delivery 
at an unsafe port the master may return with the 
cargo, if there is no place to store it at the adja- 
cent port. Where bills of lading are given by the 
master for delivery of the goods at the port named, 
the shipowner cannot afterward object that it is 
not a safe port, but must go where he has contract- 
ed to go.? 


Usual port. A charter allowing the vessel to be 
ordered to any usual port will be construed in its 
ordinary business signification? as meaning a sub- 
stantial port in common use.* 


Icebound port. A port cannot be held to be ice- 
bound within the meaning of a charter where it is 
kept open by the use of ice breakers throughout the 
entire winter.°® 


[§ 275] 6. Overlap and Underlap. Where a ves- 

sel is chartered without any limitation of time, it 
“is an absolute and indefeasible hiring of the vessel 
for every voyage she shall have wndertaken until 
notice is given by the owner of his-intention to dis- 
continue it. After the expiration of a time charter, 
the charterer has no right to begin a fresh voy- 
age.’ So, where a vessel is chartered for a series of 
voyages between specified dates, the charterer can- 
not enter on a voyage which cannot be completed 
within the time specified,* nor need he furnish a 


the course of several years, had in 
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monthiy rate for any part used to 


[§§ 274-277 


cargo for such a voyage;® but where as evidenced 
by a provision for continuance of hire the charter 
contemplates the detention of the vessel beyond the 
charter period, the charterer may, under custom or 
usage, dispatch the vessel on a voyage mentioned in 
the charter where any considerable period remains 
of the charter term, although the voyage cannot be 
completed within the term.1° Where the charter 
contains an option for its extension by the charier- 
er, it has been held that the extended period begins 
from the completion of a voyage under the original 
term, although there is an overlap.*? 


[§ 276] 7. Redelivery of Vessel. The charter 
may contain an option permitting the charterer to 
retain the vessel after the expiration of the orig- 
inal term.12, Where the charter contains a stipula- 
tion for a redelivery of the vessel but no particular 
place is designaed, the charterer is required only to 
return it to the place from which it is taken,** and 
if the owner has the option to require the vessel 
to be delivered at either one of two ports, the char- 
terer, on failure of the owner to designate, may ten- 
der the vessel at either port.1* Notice of readiness 
to deliver is equivalent to actual delivery where 
the owner does not see fit to come forward and ac- 
cept the delivery.1® 

[§ 277] P. Receiving, and Discharging Cargo*1*— 
1, Loading and Stowage. In the absence of any 


owner,” and the vessel was at the 


fact discharged the whole or part of 
their cargo at that anchorage without 
accident or disaster. Palace Shipping 
Co., Ltd. v. Gans SS. Line, [1916] 1 
ieee (12h “aliakels 


99. Christophersen v. Donald SS. 
Comes’ Meds 975, 110 "CCA Preis: 


[a] Provision for discharge in 
mud berth.—Christophersen vy. Don- 
Od Ss Co. 21387 meds OTos LOT CCA 
313. 


1. Mecke v. The Antonio Zam- 
brana, 70 Fed. 320. 


2. The Maggie Moore, 8 Fed. 620, 
5 Hughes 287; Capper v. Wallace, 5 
Q. B. D. 163. See The Gazelle, 11 
Fed. 429, 5 Hughes 391 [aff 128 U.S. 
474, 9 SCt 139, 32 L. ed. 496] (holding 
ing that, where the vessel could not 
get into the port, and there was no 
anchorage near and customarily used 
in connection with it, where she could 
safely lay and discharge, it was the 
duty of the master to refuse to sign 
bills of lading to deliver the cargo 
there, even with the clause inserted, 
“as near thereunto as the vessel can 
safely get, and always lay and dis- 
charge afloat’). But see Mecke v. 
The Antonio Zambrana, 70 Fed. 320 
(where the charter party provided 
that the master was “‘to be under the 
orders and directions of the charterer 
as regards employment, agency, or 
other arrangements’). 


3. Dollar v. Blood, 36 T. L. R. 848. 

4 Dollar v. Blood, supra. 

5. Limerick SS. Co. v. Stott, [1921] 
B. 613. 


6;, Cutler vy. Wiansor, 6 
(Mass.) 335, 17 AmD 385. 


7. Bucknall v. Murray, 5 Com. Cas. 
312; Re The Istok, 18 T. L. R, 603. 


[a] Provision for payment at 


Pick. 


complete a yoyage does not confer 
the right to commence a new voyage. 
Re The Istok, 18 T. L. R. 608. 


[b] Option between time or voy- 
age charter.—A charter of a steam- 
ship “for one round trip to west coast 
of South America. Charterers have 
the option of employing the steamer 
in genéral trade for the period of 
about three months. up to 
fives. - months, but (in any 
event time not to exceed five F 
months,” gave the charterers the op- 
tion of a round trip to the west coast 
without limitation of time, or of us- 
ing the vessel in general trade not to 
exceed five. months, and their use of 
ber in such trade for some three 
months was an election, and they 
were not then entitled to send her to 
the west coast, which would require 
a longer time than five months in 
all. Walsh v. Tweedie Trading Co., 
170 Fed. 60, 61, 95 CCA. 336. 


“About” construed with reference 
to overlap and underlap see supra § 
204. 


8. The Mary Adelaide Randall, 98 
Fed. 895, 39 CCA 335; Poland v. Mary- 
land Coal Co., 19 F. Cas. No. 11,245, 
14 Blatechf. 519. 


9. Poland v. Maryland Coal Co., 


supra. 
10. Anderson v. Munson, 104 Fed. 
913; Straits of Dover SS. Co. v. Mun- 


son, 95 Fed. 690. 


[a] Voyage must be shortest (i) 
that is manifestly practicable under 
the charter of any in which the ves- 
sel has in fact been employed and for 
which she was presumptively en- 
gaged. Anderson y. Munson, 104 Fed. 
913. (2) Where a time charter con- 
tains the provisions “hire to continue 
from the time specified for terminat- 
ing the charter until her delivery to 


port of redelivery thirteen days be- 
fore the time specified for terminat- 
ing the charter, it was held in view of 
the local usage that the charterer was 
entitled to send the vessel for a new 
voyage of from three to six weeks, 
but was not entitled to send her ona 
voyage of eight or nine weeks. An- 
derson v. Munson, 104 Fed. 913. 


ib] Return voyage.—Provisions 
for the continuance of hire until the 
delivery of the vessel and for the ad- 
justment of payment in case the ves- 
sel should be on a return voyage to- 
ward the port of return delivery at 
the time a payment of hire becomes 
due contemplate the use of the ves- 
sel by the charterer for at:least one 
complete voyage, taking any custom- 
ary return cargo from the custom- 
ary ports at the charter rate of hire 
where the prolongation of the char- 
ter is not caused by his negligence or 
lack of diligence. Straits of Dover 
SS. Co. v. Munson, 95 Fed. 690. 


ll. The Rygja, 161 Fed. 106, 88 
CEAL270% 

12. Hunt v. Metcalf, 47 Fed. 73. 

[a] Illustration.—Where a char- 


ter party for the period of six months 
contained the clause: ‘Vessel, if Kept 
Over the charter time, the same rate 
as the charter, with the privilege of 
six months over the charter if want- 
ed,” the charterers had the right to 
keep the vessel for such time as they 
wished, not exceeding six months ad- 
ditional in all, at the charter price. 


Hunt v. Metcalf, 47 Fed. 73. 

Hp Albretson v. Hooker, 5 Cal. 
14. Hunt v. Metcalf, 47 Fed. 73. 
nero Albretson vy. Hooker, 5 Cal. 

16. Dispatch at loadin i 
1020. g see infra 


*By PHILIP H. CRAWFORD, JR. (§§ 277-285). 


For later cases, developments and changes in the law see ‘Annotations, Same title and section number. 


§ 277] 


agreement’? or binding custom to the contrary, it 
is the duty of the owner to load a chartered ship,!8 
and he is liable for improper or negligent stowage 
of cargo,’® and injury resulting from defective load- 
The charterer will be required to 
load.a full and complete cargo when he agrees to 
do so,?+ and the owner is not liable for loss resultant 
from negligent or unskillful loading or stowage,?? 
nor for damages arising from misrepresentations to 
the master concerning its character,?* but it is the 


ing apparatus.?° 


17. Munson SS. Line v. Glasgow 
INdivn CO. 230) Ned. 64.148 CCA 558 
[certiorari den 243 U. S. 643, 37 SCt 
405, 61 L. ed. 944, and app dism 246 
Wp O40 Ss SUSCU sib. 62, duesed. .Os'6s 


fal Charter party containing in- 
consistent provisions as to loading 
will be construed against the owner. 
Bahamas-Cuban Co. vy. Southern Ex- 

“pore Co., 298 Fed. 596 [aff 293 Fed. 

i} 

{b] Construction of provisions.— 
The terms of an original charter of 
a Ship as well as the terms of the sub- 
charter only required cargo to be de- 
livered alongside the vessel within 
reach of her tackles, and an inconsist- 
ent provision in the original charter 
that the cargo should be loaded into 
the vessel was construed against the 
owner. Bahamas-Cuban Co. v. South- 
ern Export Co., 298 Fed. 596 [aff 293 
Fed. 66]. 


18. Munson SS. Line v. Glasgow 
Nav. Co., 235 Fed. 64, 148 CCA 558 
[certiorari den 243 U. S. 6438, 37 SCt 


405, 61 L. ed. 944, and app dism 246 
U. S. 647, 38 SCt 315, 62 L. ed. 916]. 


[a] There is implied obligation 
that loading shall be so done by the 
owner aS not to cause unnecessary in- 
jury to the goods. Kerry v. Pacific 
a aa 121 Cal. 564, 54 P 89, 66 Am 


19. See cases infra this note. 


[a] Refusal of master to stow all 
cargo in hold, resulting in the ina- 
bility of the vessel to carry the limit 
of passengers stipulated in the char- 
ter, renders the vessel owners liable 
in damages. Parsons v. Ogden, 18 F. 
Cas. No. 10,781, 4 Blatchf. 99. 


{b] Cargo stowed by charterer’s 
stevedore.—(1) Provision in charter 
party that master shall employ char- 
terer’s stevedores does not affect the 
liability of the ship or owners for im- 
proper stowage. Bethel v. Mellor, 
etce., Co., 131 Fed. 129. (2)-The ship 
is liable for bad stowage by a steve- 
dore employed by a charterer, where 
her officers retain control over the 
disposition of the cargo. The Segur- 
anca, 250 Fed. 19, 162 CCA 191; The 
Keystone, 31 Fed. 412. 


[c] Failure to provide proper dun- 
nage is a breach of a charter to stow 
cargo properly, for which the ship 
is liable although the cargo was Joad- 
ed by stevedores who were appointed 
by the charterers. Robinson v. 
Franklin Sugar Refining Co., 70 Fed. 
792. 


[d] Where charterers loading ship 
increased deck capacity by erecting 
cribbing insufficient to withstand 
strains caused by the working and 
rolling of the ship, in consequence 
of which cargo was lost, construction 
of the cribbing was a joint under- 
taking carried out by the charterer 
and the vessel, for the failure of 
which each was at fault, and the loss 


was divided. The Nidarholm, 34 F. 
(2d) 442. 
[e] Responsibility assumed by 


charterer.—Charterer, as between it 
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and ship, is liable for negligent stow- 
age where it booked freight, did stow- 
ing of cargo, and assumed responsi- 
bility therefor. The Thomas P. Beal, 
1i BF. (2d) 49. 


20. Anderson v. The Ashebrooke, 
44 Fed. 124, 


fa] Where owners of vessel con- 
tract to furnish use of tackle in load- 
ing, and to afford charterers the same 
accommodation as if the ship were 
loaded by the pound, they are bound 
to the charterers, and the charterers’ 
agents, the stevedore and his em- 
ployees, to furnish proper machinery 
and tackle, and to use proper care to 
keep it in order. Anderson v. The 
Ashebrooke, 44 Fed. 124. 


21. McQuade v. McNaughton, 49 
Fed. 284 (the failure of a charterer to 
load a full cargo on a vessel before 
she was obliged to leave to reach an- 
other port, where she had contracted 
to be ready to deliver by a certain 
date, will not be excused on account 
of the incapacity of the master when 
the receipt of cargo and manage- 
ment of the vessel were in the hands 
of a competent person, and the fail- 
ure to load resulted from the char- 
terer’s lack of expedition); Hunter 
v. Fry, 2 B. & Ald. 421, 106 Reprint 
420 (the loading of goods in equal 
number of tons to the tonnage de- 
scribed in the charter party is not a 
performance of the contract, and the 
freighter was bound to load as much 
goods as the ship was capable of car- 
rying with safety); Adalande v. 
Whitaker, 18 Com. Cas. 229. 


[a] Charterer bound to load full 
capacity of ship within limits speci- 
fied, under a charter party providing 
for a cargo of not less than six thou- 
sand five hundred tons and not more 
than seven thousand, “which the said 
charterers bind themselves to ship 
not exceeding what she can reasona- 
bly stow and carry and above her 
cabin, bunkers, tackle, apparel, pro- 
visions, and furniture.” Jardine v. 
Clyde Shipping Co., [1910] 1 K. B. 
627. 

{b] Broken stowage.—(1) Under a 
charter party providing that a full 
and complete cargo of timber be load- 
ed, with sufficient ends for broken 
stowage, the charterers were not re- 
lieved of their obligation to load a 
full cargo, whether because of an 
alleged custom of the port, because 
men who had done the loading had 
been inefficient, or because the master 
had failed to telegraph the owner. 
Mikkelson vy. Arcos, 16 Aspin, 576. 
(2) But when empty space left is due 
to the fact that the master loads the 
ship for himself, the charterer will 
not be liable for dead freight. Olsen 
v. Dobell, 17 T. L. R. 245. 


[c] “Cargo to be furnished vessel 
at port of loading as customary” does 
not mean the ordinary mode in which 
the charterer loads vessels chartered 
by him, but the general custom of the 
port of shipment. Lovitt v. Snowball, 
33 N. B. 263. 


[d] Neither custom of port to ship 
timber in sections, the size of which 
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duty of the master, when fully cognizant of the facts, 
to determine when the vessel has taken on as much 
cargo as is prudent,?* and the vessel?* or the owners 
may be liable for damage to cargo of which the over- 
loading is the proximate cause.?® 


Apportionment and placing of cargo. 
eral rule it is for the master of the ship to determine 
where the articles offered shall be placed and how 
proportioned,?? although the ship is loaded by the 


As a gen- 


prevented loading the vessel’s capac- 
ity, nor inefficiency of men who did 
the loading, relieved the charterer 
of his obligation to load a full cargo. 
Mikkelson vy. Arcos, 16 Aspin. 576. 


fe] Principle which entitles char- 
terer to refuse to load vessel if he 
has reasonable ground for believing 
that she will not be able to proceed to 
her destination with the cargo with- 
in a commercialiy reasonable time be- 
cause of a war does not apply where 
a vessel maybe delayed in starting 
her voyage because of a strike at the 
port of loading which does not pre- 
vent the loading of cargo. Ropner vy. 
Ronnebeck, 13 Aspin. 47. 


Duty of charterer to furnish cargo 
see supra § 268. 


ae The South America, 27 Fed. 


fa] Thus, where a charterer used 
the vessel to carry stone and placed 
a large portion of such cargo on 
deck and the balance beneath the 
hatchways without its béing evenly 
distributed, and when hauled out into 
the channel, the wind and tide being 
strong, she went over, losing her 
deck load, on proof that the accident 
was caused by the careless, negligent, 
and unskillful loading and stowage of 
the stone by the charterers and their 
servants the owner was not liable. 
The South America, 27 Fed. 386. 


23. The Santa Clara, 281 Fed. 725 
[certiorari den sub nom. Beer v. 
American, etc., SS. Line, 260 U. S. 728, 
43 SCt 90, 67 L. ed. 484]. 


fa] Thus, where a charterer load- 
ed a cargo of copper concentrates 
telling the master, who was unfa- 
miliar with such cargoes, that it was 
ore loaded in the customary and safe 
manner, the owner was not liable 
when, because of improper stowage, 
the vessel had to return to port and 
rearrange the cargo. The Santa 
Clara, 281 Fed. 725 [certiorari den sub 
nom. Beer v. American, etc., SS. Line, 
260 U. S. 728, 43 SCt 90, 67 L. ed. 484]. 


24. The Giles Loring, 48 Fed. 463; 
Burdge v. Two Hundred and Twenty 
Tons of Fish Scrap, 2 Fed. 783, 5 
Hughes 141. 


fa] Although not required to di- 
rect loading, the master is under the 
duty to stop loading when the ves- 
sel’s capacity is reached. The Har- 
ry F. Hooper, 42 F. (2d) 758. 


25. The Regulus, 18 Fed. 380. 


[a] Ventilation prevented.—Where 
it was agreed in a charter that “the 
hatches should be taken off whenever 
practicable, as usual for ventilation 
of green fruit,’ it was a violation of 
the charter when the vessel was load- 
ed so deeply with previous cargo that 
she was unable to provide the usual 
ventilation for such fruit in conse- 
quence of which it deteriorated; the 
overloading was the proximate cause 
of the loss and the ship was liable 
therefor. The Regulus, 18 Fed. 380. 


26. The Giles Loring, 48 Fed. 463. 
27. See cases infra this note. 


192 [98 C.J] 
charterer,2’ and when the charterer offers to furnish 
goods in sufficient quantities?® and of the character 
required by the charter party,®° it is the master’s 
duty to make known to him what quantity of the 
several articles is necessary to load the ship as re- 
quired by the charter party.** 


Departure from charter by master. Although the 
master may not modify the owner’s contract for a 
positive undertaking,** he may make necessary de- 
partures from the stipulations of the charter party 
for the safety of the voyage,?® such as refusing to 
load a full cargo,** carrying more ballast than that 
stipulated,?® and loading below decks instead of 
above decks,?* but the charterer is entitled to an 
allowance for space he may have lost by such 
changes.°4 


Refusal of cargo in danger of injury. Notwith- 
standing a provision of the charter party requiring 
the ship to receive all such Jawful cargo as the char- 
terers may think proper to ship,?* when the owners 
are responsible for proper stowage and safe carriage, 
the master is justified in refusing to load goods where 
there is danger that they will be injured by other 
cargo previously loaded,*® and although a charter 
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provides that the whole of a vessel shall be at thie 
charterer’s disposal, with the right to put a full car- 
go on board.*° 


Cargo latently defective. In general, where dam- 
age is caused by the stowage of cargo with latent 
defects, the owner is not liable therefor,*? and the 
master cannot be charged with negligence for receiv- 
ing 1t.*? 


Time of completion. The charterer will be required 
to complete loading within the time stipulated,** or 
when loading within the stipulated time is excused, 
within a reasonable time.*+ 


Loading port. The charterer may be required to 
designate the loading port*® and when he does so 
the charter will be limited to the port designated.*® 


Usage of trade. A charter party for the transpor- 
tation of a cargo of merchandise which does not pre- 
seribe the mode of stowage*’ tacitly refers to the 
established and known usage of the trade for the 
manner of stowing cargo.*® 


[§ 278] 2. Discharge.*® In the absence of any 


[a] Master’s judgment is control- 
ling (1) in the manner of loading the 
quantity to be taken on deck or else- 
where, aS consistent with the vessel's 
seaworthiness in view of the voyage, 
if he is competent and acts in good 
faith. The Addison KE. Bullard, 252 
Fed. 241 [aff 258 Fed. 180, 169 CCA 
248]. (2) Where a charter party 
guaranteed eight feet of water at the 
loading port, but the vessel could 
not proceed to sea with a full cargo 
because water below the loading port 
was shallower, the guaranty applied 
wherever eight feet of water was 
necessary, and when the master at- 
tempted, for the benefit of the char- 
terer, to tow a part of the cargo toa 
place where it could be taken on, and 
part of it was lost because of violence 
of waves, neither the master nor the 
owners were responsible. Shaw v. 
Hart, 21 F. Cas. No. 12,720, 1 Sprague 
567. 

[hb] Where representative of char- 
terers had right to select stevedores 
by a provision in the charter party, 
the master was not deprived of his 
authority to control the manner of 
stowage., Knohr y. Pacific Creosoting 
Co., 181 Fed. 3856: 


28. Olsen v. U. S. Shipping Co., 
213 Fed. 18, 129 CCA 607. 


fa] All matters relating to stow- 
age are under the absolute control 
of the master; it is his duty to see 
that they are right, and it is no excuse 
to him that the charterers did the 
loading. Olsen v. U. S. Shipping Co., 
213 Fed. 18,129 CCA 607. See also the 
Nidarholm, 34 F. (2d) 442 (where car- 
go was improperly loaded by the 
charterer under the direction of the 
master, loss was divided between the 
ship and charterer). 


29. Charterer’s duty to furnish 
cargo see supra § 268. 


30. Character of cargo to be fur- 
nished see supra § 269. 

Sin) Rich vy. carrot. 20 Ba Cass No, 
DEG elu Clinic eo. . 

32. The Addison E. Bullard, 252 
ses 241 [aff 258 Fed. 180, 169 CCA 


i 


33. Reynolds v. The Joseph, 20 F. 
Cas. No. 11,730, 2 Hughes 58. 


34 Tweedie Trading Co. v. Clan 
Line Steamers, 207 Fed. 70, 124 CCA 
630 (a Ship was not liable to a char- 
terer for delay caused by the re- 
fusal of the master to load a full 
cargo before crossing a dangerous 
bar, at a port where there were no 
tugs, and where stranding would have 
seriously endangered both vessel and 
cargo). 


35. Reynolds vy. The Joseph, 20 F. 
Cas. No. 11,730, 2 Hughes 58. 


36. Reynolds vy. The Joseph, su- 
pra. 

37. Reynolds v. The Joseph, su- 
pra. 

38. Birt v. Hardie, 132 Fed. 61. 

39. Birt v. Hardie, supra. 

40. The Giles Loring, 48 Fed. 463. 

41. Union Castle Mail SS. Co. v. 


Borderdale Shipping Co., [1919] 1 K. 
Bs 16012: 


[a] Defective drums.—A charter 
party providing that stowage of a 
cargo including chloride of lime be 
under the control of the master and 
the owner be responsible for proper 
stowage did not amount to an abso- 
lute guaranty rendering the owner li- 
able when the charterers stowed the 
chloride of lime beiow deck where, 
because of a latent defect in the 
drums, they became corroded and 
fumes leaked @ut and caused damage 
to other cargo in the hold. Union 
Castle Maii SS. Co. v. Borderdale 
Shipping Co., [1919] 1 K. B. 612. 


42. The Keystone, 31 Fed. 412. 


[a] Unseasoned hoops.—W here 
part of a cargo was damaged by the 
sweating of hoops which arose in part 
from their general unseasoned con- 
dition, which condition was not ap- 
parent and of which the master had 
no means of knowing before the car- 
gO was shipped, he could not be 
charged with negligence for taking it 
on board. The Keystone, 31 Fed. 412. 


43. P. Dougherty Co. v. 2,471 Tons 
of Coal, 278 Fed. vieh:) 


For later cases, developments and changes in the law see Annotations, 


[a] “Customary dispatch,” when 
used in a charter party of a vessel 
which is to load in a general port 
with customary dispatch, refers to 
the general custom of the port, and 
not to the special usage of the char- 
terer in his business or to his means 
of dispatching his ship. In re Fleven 
Hundred Tons of Coal, 12 Fed. 185. 


[b] “ ‘Default,’ as used in a char- 
ter party in common form, does not 
mean ‘fault,’ but merely failure by 
the charterer to comply with the 
agreement to complete loading in the 
stipulated time, the only exception 
being vis major or its equivalent.” 
P.. Dougherty Co, -v. -2;471 “LPonis* of 
Coal, 278 Fed. 799, 801. 


Demurrage see infra §§ 1002-1044. 


44. Carlton SS. Co. v. Castle Mail 
Packets Co., [1898] A. C. 486; Adams 
v. Royal Mail Steam-Packet Co., 5 
C. B. N. S. 492, 94 ECL 492, 141 Re- 
print 200. 


[a]. Thus, where a ship, partially 
loaded, was compelled to leave her 
berth to avoid taking ground at neap 
tides, but returned with spring tides 
and completed her loading, the ship- 
owner equally with the charterer hay- 
ing knowledge of such natural con- 
dition, the only obligation on the 
charterer was to load within a rea-~ 
sonable time. Carlton SS. Co. v. Cas- 
ie, Mail Packets €o., [{1898] A. GC 
486. 


45. See infra § 1016. 
46. U. S. v. Russian Volunteer 
HWieet, 22 EF. (2d): 18, 


[a] Yhus, where the shipper, with 
right to designate loading port, des- 
ignated one which was accepted by 
the owner without objection, the 
charter became limited to that port. 
U. 8. v. Russian Volunteer Fleet, 22 
FE. (20) 1877. 


47. Lamb v. Parkman, 14 F. Cas. 
No. 8,020, 1 Sprague 343. 

48. Lamb yv. Parkman, supra. 

49. Cross references: 
Dispatch see infra §§ 1012-1015. 
Expenses of discharge see infra § 280. 


same title and section number, 


§ 278] 


agreement in the contract,>° or custom binding on 
the parties to the contrary,*! it is the duty of the 
owner to discharge a chartered ship®? at the dock 
selected by the charterer.®? Where, however, a char- 
terer with the right to name the place of discharge 
fails to do so within a reasonable time, the master 


may select one.*4 
Time for discharge. 


Port of discharge see supra § 274. 
Me for discharging see infra § 


50. Munson SS. Line v. Glasgow 
Nav. Co., 235 Hed. 64, 148 CCA (558 
[certiorari den 243 U. S. 643, 37 SCt 
405, 61 L. ed. 944, and app dism 
2400.0. 647, 38 SCt 815, 62) Lied: 
916]; Holman y. Gans SS. Line, 186 
Fed. 96, 108 CCA 208. 


51. Munson SS. Line v. Glasgow 
Nav. Co., 235 Bed. 64, 148 CCA 558 
{eertiorari den 243 U. S. 643, 37 SCt 
405, 61 L. ed. 944, and app dism > 246 
Wes. 647, 88 SCts315, 62). ed. 916]. 


[a] Custom of port (1) which im- 
posed an obligation on the shipowner 
to discharge a cargo of long lengths 
of timber into lighters was not in- 
consistent with a clause in a charter 
party under which the cargo was to 
be taken from alongside the ship at 
the merchant’s risk and expense. Ak- 
tieselkab Helios v. Ekman, [1897] 2 
Q@. B. 83. (2) Although eighty car- 
goes of grain from north Pacific ports 
had been discharged at Leith within 
twenty years by bulking in the holds 
grain shipped in sacks, hoisting it to 
the deck, and pouring it into sacks 
of uniform size, despite the uni- 
formity of the practice it did not 
amount to a custom of the port 
whereby the shipowners could claim 
the right to make such discharge. 
Strathlorne SS. Cos v. Baird, [1916] 
SeOeLoteirev Miolo] Sac. 956159 (Cp 
It was not a breach of contract by 
the charterer when he did not handle 
and stow carga released into wagons 
on the quay from ship slings, when 
the owner did so under the belief of 
both parties that by a custom of the 
port it was his duty when, subse- 
quent to the time of’ discharge, the 
custom was otherwise established. 
Steinstadt vy. Pearson, 137 L. T. Rep. 


IN Sa DSoe 
52. Munson SS. Line v. Glasgow 
Nav. Co., 235 Fed. 64, 148 CCA 558 


[certiorari den 243 U. S. 643, 37 SCt 
405, 61 L. ed. 944, and app dism 246 
WEES G4 7es8) SCts215, 62 aL: ed. s91'6; 
Holman v. Gans SS. Line, 186 Fed. 
96, 108 CCA 208. 


[a] Application of rule.—‘This 
duty of the owners applies to char- 
tered ships, whether on time charterer 
or voyage charterer, provided the ship 
is not demised.’”’ Munson SS. Line v. 
Glasgow Nav. Co., 235 Fed. 64, 67, 148 
CCA 558 [certiorari den 243 U.S. 643, 
87 SCt 405, 61 L. ed. 944, and app 
dism 246 U. S. 647, 38 SCt 315, 62 L. 
ed. 916]. 


[b] Discharge into lighters.—A 
charter party providing that ship 
“should discharge outside the river 
or dock into lighters or otherwise if 
required by consignees” did not place 
on the owner the duty of putting car- 
go into the lighter but only to deliver 
the cargo overside under the domin- 
ion and control of men in the lighters. 
Petersen v. Freebody, [1895] 2 Q. B. 
294. But see Smith v. Bamburger, 97 
L. J. K. B. 725 (by a custom of the 
port stowage in lighters was at the 
charge of the owners). 


[58 C. J.—13] 


When the obligation to dis- 
charge the cargo rests on the charterer®® and no 
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time is specified within which discharge shall be 
done, the law implies an agreement on his part to 
discharge within a reasonable time under the cir- 
cumstanees,°® and he is hable for delay in failing 
to do so;°* but where the charter party stipulates 
that the charterer can deduct time not consumed in 


loading and add it to time for discharging, time so 


[ce] Cargo discharged “alongside.” 
—(1) A charter party providing that 
steamer should be discharged ac- 
cording to custom of the port and car- 
go should be taken from alongside at 
the charterer’s expense as customary 
did not require the shipowners to 
move the cargo back away from the 
Ship in order not to obstruct a rail- 
way running close to, and parallel 
with, the quay, and the cargo was 
“alongside”? when it was on the quay 
(Primula v. Horsley, 40 T. L. R. 11), 
(2) but under such provision, the 
owner was required to carry cargo 
sixty feet from the side of the vessel 
across the quay and “lump” it at his 
own expense (Stephens vy. Wintring- 
ham, 3 Com. Cas. 169). (3) A cus- 
tom, relied on by consignees, purport- 
ing to require owners to discharge 
cargo into wagons on rails running 
along the quay and stowing it there- 
in, or if the circumstances required, 
to discharge it onto the quay and then 
dump it onto the consignee’s allot- 
ted quay space or as near the vessel 
as it could conveniently and safely be 
dumped without obstructing the rails 
running along the quay, was held not 
so certain, notorious, and reasonable 
as to be admitted to enlarge the effect 
of or supplement the written con- 
tract, and the owner was only re- 
quired to put the cargo at the disposal 
of the receiver alongside, and his 
part was completed by the loosing 
of the sling by which the cargo is 


Jlanded by the use of shore cranes. 
The Rensfjell, 16 Aspin. 438. 
53. Ireland v. Southdown SS. Co., 


17 Aspin. 187. 


{a] Thus, where a certain dock 
was allotted by port authority, and on 
request by the charterer’s agents and 
majority of cargo owners that dis- 
charge be at another named dock the 
port authority passed the requests to 
agents of the shipowners who dis- 
charged at the port originally allot- 
ted, in the absence of proof that it 
was a custom of the port for the ship- 
owners to select the place of dis- 
charge, the latter were liable in dam- 
ages for not discharging at the dock 
selected by the charterer’s agents and 
cargo owners. Ireland vy. Southdown 
SSCos elie ASpine Siz. 


[b] Discharge in a mud _ berth.— 
Under a charter party providing that 
the vessel should discharge wherever 
the charterer should direct, includ- 
ing provisions that the vessel might 
be required to discharge in mud 
berths at certain ports at some of 
which she could not discharge afloat 
at all times, when, with the master’s 
consent she was sent to a port where 
she could only discharge in a mud 
berth, the master’s refusal to dis- 
charge there was a breach of the con- 
tract. Christophersen v. Donald SS. 
Co., 187 Fed. 975, 110 CCA 313 [aff 
175 Fed. 1002]. 

54. Steamship Rutherglen Cor, 
Ltd. v. Howard Houlder & Partners, 
Inc., 203 Fed. 848, 122 CCA 166 [rev 
196 Fed. 916]. 

[a] Application of rule.—Where 
it is not provided that the vessel shall 


deducted and added must be such as under the char- 
ter party could be used in loading.®* However, under 


go to a berth as ordered, the char- 
terer has right to name the place of 
discharge, but on his failure to do 
so within a reasonable time tthe mas- 
ter may choose one for himself. 
Steamship Rutherglen Co., Ltd. v. 
Howard Houlder & Partners, Inc., 203 
ate 848, 122 CCA 166 [rev 196 Fed. 


55. See cases infra note 56. 


56. Steamship Rutherglen Cos; 
Ltd. v. Howard Houlder & Partners, 
Inc., 203 Fed. 848, 122 CCA 166 [rev 
196 Fed. 916]; Marshall v. McNear, 
121 Fed. 428; Empire Transp. Co. v. 
Philadelphia, etc., Coal, etc., Co., 77 
Beds 91971231 CCA 564) 35) mR ANG23- 
Hine vy. Perkins, 55 Fed. 996, 5 CCA 
379 (rev 50 Fed. 434] (where the ves- 
sel has four hatches, the charterers 
must discharge at a berth where all 


four can be used); Cross v. Beard, 
INS ING NE, Sass 
[a] “Customary dispatch in dis- 


charging” (1) means. discharging 
with speed, haste, expedition, and due 
diligence, according to the lawful, 
reasonable, well-known customs of 
the port of discharge. It is the same 
as “usual custom,” but not the same 
as “quick despatch,’ which latter has 
been held to exclude certain usages 
and customs. Lindsay v. Cusimano, 
L2G. 503 folly nO Meds 302i enGes) 
In such case the fact that there is a 
custom of the port authorizing cer- 
tain delays does not operate to permit 
the consignee voluntarily to delay the 
discharge in violation of the express 
terms of the contract. Lindsay v. 
Cusimano, 10 Fed. 302. (3) Under a 
charter party providing that a cargo 
should be discharged at a specified 
dock with all dispatch as fast as 
steamer can deliver, aS customary, 
although the more usual method at 
that dock is to discharge such a cargo 
into railroad trucks, but it is prac- 
ticable to discharge into lighters, it 
was the duty of the receivers of the 
cargo, if railway trucks could not be 
obtained, to discharge into lighters. 
Rodenacker vy. May, 6 Com. Cas. 37. 


[b] “Turn in discharging.”—(1) A 
provision that vessels “take turn in 
discharging” standing alone implies 
that vessel waives her right to dis- 
charge with reasonable promptness, 
and that the charterer warrants that 
she shall receive the “‘turn’’ she agrees 
to take. Pendleton v. Northern Coal 
Go., 22. (2d) 317. . (2)-A charter pro- 
viding that cargo should be taken from 
the vessel at the port of discharge by 
charterers or their agents, further re- 
quiring cargo ‘‘to be delivered as cus- 
tomary with steam schooners,” did 
not require the charterers to unload 
the vessel. Washington Marine Co. 
v. Rainier Mill, etc., Co., 198 Fed. 142. 


57. See infra §§ 1011-1023. 


58. Rederiaktiebolaget Transatlan- 
tic v. La Compagnie Francaise Des 
Phosphates De L’Oceanic, 17 Asp. M. 
C. 216 (where, by the charter party, 
neither ship nor _ charterers were 
bound to work on Sundays, holidays, 
or nonweather working days, time de- 
ducted and added could not include 
such days). 


194 [58 C.J.] 
a charter which required the ship to be fitted in every 
way for service, and to have steam winches at the 
charterer’s disposal, the charterer was entitled to 
an allowance for delay in discharging due to defec- 
tive winches or deficiency in steam power for op- 
erating them.®® 


Injury to cargo on wharf. Where the bill of lad- 
ing provides for delivery from the ship’s deck, when 
the ship’s responsibility shall cease, the obligation to 
protect the cargo on the wharf is on the charterers, 
if reasonable opportunity to take delivery from the 
ship’s deck has been furnished,®® and although a 
ship as a common carrier, where she selects her 


wharf for discharging, is answerable for its suffi-. 


ciency until the lapse of a reasonable time for re- 
moval of the goods by the consignee,®? she is not 
responsible for the collapse of a wharf, apparently 
sound and in good condition, under the weight of 
cargo discharged onto it when the wharf was se- 
lected by the consignee in accordance with the terms 
of the charter,®? and the collapse occurs through 
secrets defects of which the ship had no notice, and 
the amount of cargo deposited on the wharf was 
not unusual or excessive for a sound wharf.®? 


Duty of consignee to receive and discharge cargo. 
Where the consignee is under the obligation to dis- 
charge cargo, he will be required to discharge with 
reasonable dispatch,°* and when he refuses to re- 
ceive the cargo in accordance with the provisions in 
the charter party, the master is authorized to land 
the cargo and store it at the nearest proper and 


59. Munson SS. Line v. Miramar 
SS. Co., 150 Fed. 437 [aff 166 Fed. 722, 
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convenient port, having reference to his own con- 
venience and the apparent best interests of its own- 
er, and acting prudently and in good faith.°° 


[§ 279] 3. Employment of Stevedore.°® In the 
absence of any agreement to the contrary in the 
charter party,°’ or any different custom of the port,°* 
the vessel is entitled to select and employ a compe- 
tent stevedore to load the cargo furnished it by the 
charterer.°® A charter which provides that “the 
stevedore employed by the vessel to be approved by 
charterer” means that the appointment or nomina- 
tion of a stevedore is to be made in the first instance _ 
by the vessel,7° and submitted to the charterer for 
approval,‘ and although the charterer has wide 
discretion as to approval or disapproval,*” he cannot 
arbitrarily or unreasonably withhold what is reason- 
able under the circumstances.*? A stipulation that 
the ship is to employ the charterer’s stevedore and 
clerk does not amount to a special agreement that 
the charterer shall perform the duty of lading and 
stowing, or make them responsible for the character 
of the stowage;7* nor is the charterer liable for 
damage to cargo by stevedores appointed by char- 
terer but paid by the ship, who separated bundles of 
cargo to make broken stowage, and thus put more 
cargo in the ship,’® but if the charterer does the 
stevedoring he is not entitled to more than the sery- 
ice would have cost the ship.*® 


[§ 280] Q. Expenses—1. In General. In general 
the costs of loading and discharging will be appor- 
tioned in accordance with the terms of the contract,*7 


92 CCA 412, 167 Fed. 960, 93 CCA 360 
(certiorari den 214 U. S. 526, 29 SCt 
704, 53 L. ed. 1008) ]. 


60. Lindsay v. Cusimano, 10 Fed. 
302 [aff 12 Fed. 503] 


61. Young v. Lehmann, 27 Fed. 383. 


62: Young —v: Lehmann, supra 
(where a charter party provided that 
the consignee should choose a wharf 
for unloading, and he, finding it diffi- 
cult to select a Suitable one, requested 
the ship’s agents to select one, and 
they did so, they acted in the matter 
as consignee’s agents, and the ship 
was not liable for any defect in the 
wharf). 


63. Young v. Lehmann, supra. 
64. Crowley v. Hurd, 172 Fed. 498. 
[a] Customary dispatch.—The 


rules of a maritime association of a 
port relating to time allowed for dis- 
charging are not conclusive as to 
what constitutes customary dispatch 
at such port as applied to a charter, 
the parties to which are not members 
of the association. Crowley v. Hurd, 
172 Fed. 498. 


65. Compagnie du Boleo vy. 
Scandinavia, 49 Fed. 658. 

66. Cross references: 
Costs of stevedoring see infra § 2838. 


Improper loading or stowage by 
stevedore see supra § 277. 

Negligence of stevedore at discharg- 
ing see supra § 278. 


The 


67. George W. Bush, etc., Co. v. 
Thompson, 65 Fed. 812, 13 CCA 148 
[aff 60 Fed. 631]. 

68. George W. Bush, etc., Co. v. 


Thompson, supra. 


69. George W. Bush, etc., Co. v. 74. Richardson v. Winsor, 20 EF. 
Thompson, supra. Cais= Nos 9115795; 3 —-Clifi.7395- 
70. Pool Shipping Co. v. Hanson 75. Bethel v.-Mellor, etc., Co., 131 
Produce Co., 296 Fed. 235 [aff 299 | Ped. 129. 
Fed. 1022]. 76. Muller v. Spreckels, 48 Fed. 
71. Pool Shipping Co. v. Hanson | 574. 
Produce Co., supra. {a] Stipulation in a charter party 


72. Pool Shipping Co. v. Hanson 
Produce Co., supra. 


73. Pool Shipping Co. v. Hanson 
Produce Co., supra. 


[a] It was unreasonable for the 
charterer to reject the stevedore ap- 
pointed by the vessel and disapprove 
a further list submitted, all of whom 
Were competent, and insist on a par- 
ticular stevedore whose price was 
twenty per cent greater than that of 
the vessel’s appointee, and the meas- 
ure of damage in such case was the 
difference between the bid of the des- 
ignated stevedore and the amount the 
vessel had to pay the only stevedore 
the charterer would accept. Pool 
Shipping Co. v. Hanson Produce Co., 
296 Fed. 235 [aff 299 Fed. 1022]. But 
see John B. Honor Co, v. Middle Divi- 
sion Hlevated Co., 105 Fed. 387, 44 
CCA 539 (holding that the clause 
“stevedore employed by vessel to be 
approved by charterers” did not bind 
the charterer to approve a stevedore 
employed by the owners, but required 
the one selected by the owners to be 
subject to the charterer’s approval): 
The Alexander Gibson v. Portland 
Shipping Co., 56 Fed. 6038, 6 CCA 47 
(under charter party providing “ves- 
sel to employ stevedore satisfactory 
to charterers; but (if appointed by 
them) the charge not to exceed that 
current at the time,” where the steve- 
dore selected was unsatisfactory to 
the charterers, they could select an- 
other without giving reasons for their 
dissatisfaction). 


giving charterers a right to appoint 
the stevedore, the steamer paying the 
expense thereof at usual rates for 
first-class work, requires the charter- 
ers to account to the ship for a secret 
rebate received from the stevedore 
whom they appointed. Lowry v. U. 
S. Shipping Co., 84 Fed. 685. 


77. See cases infra this note; and 
notes 78, 79. 


[a] Weight of cargo.—Where, un- 
der the charter, discharging costs are 
apportioned between the parties on 
the basis of weight of cargo deliv- 
ered, or on the bill’ of lading quan- 
tity, and it is received without weigh- 
ing, Such costs will be based_on the 
bill of lading quantity and appor- 
tioned accordingly. The Hollinside, 
ELSO Si Bote 


[b] Extra expense at discharging. 
—Under a charter party providing 
that cargo “be taken from alongside 
the steamer at charterer’s risk and 
expense as customary,” the charterer 
was liable for expenses incurred by 
delivery beyond the rate of delivery 
at an8 ship’s rail. The Turid, [1920] 


[c] Where goods were landed at 
wrong port under the direction of an 
agent of the charterers, they were 
held to be liable for the expense at- 
tending unlading and relating the 
goods. Weston v. Minot, 29 F. Cas. 
No. 17,453, 3 Woodb. & M. 437. 


{ad] Failure to find consignee,— 
Where, by the charter party cargo is 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 280-281] 


customs of the port to the contrary notwithstand- 
ing;*® but when the charter provides that the cus- 
tom of a port is to be observed in all cases not es- 
pecially expressed, a custom certain and general, al- 
though not so notorious or so acquiesced in as to 
have the force of law, will be carried out as to a 
point where the contract is silent.7® In the absence 
of any provision in the contract on the subject, the 
shipowner must load’® and unload*! cargo at his 
own expense, but if extra expense is incurred in 
loading simply to enable the charterer to carry a 
greater load the extra expense must be borne by 
the charterer.S? According to the provisions of the 
contract®® the charterer has been held liable for 
wages and board of tallvmen and checkers employed 
by him,** and for assorting,®® transferring,®® stack- 
ing,** measuring,*® checking,®® piling,®® placing in 
storage®! and caring for the cargo,®? and for costs 
of screwing cargo in holds to enable him to carry 
a greater cargo.°* Where cargo is required by a 
custom of the port to be delivered in sacks, the 
vessel is not under the obligation to furnish sacks 
free of cost to the charterer,?* and where cargo is 


to be discharged free of expense to 
the vessel, and the master, on-being 


unable to locate the consignee, lands att 
the cargo, the charterer is liable for : 
the costs of discharging. Dow v. 82. Macy v. Perry, 


Hare, 7.F. Cas. No. 4,037a. 


78. See The Rensfjell, 16 Aspin. 438 83. 
(usage held not so certain, notorious, 84 
and reasonable as to be admitted in : 
law to enlarge the effect or supple- 


ment the terms of the written con- 85. Fili v. 
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Fed. 96, 108 CCA 208. 
Holman v. Gans SS. Line, su- 


40 CCA 217 [aff 91 Fed. 671). 
See cases infra notes 84-93. 


‘ South American Metal Co. v. 
Kjoge, 12 F. (2d) 562. 


13,986 Bales of Cork 


[58 C.J.] 195 


to be transported in sacks, the charterer is liable for 
the costs of sewing them;®> but where the owners 
are under the obligation to discharge the cargo, in 
the absence of a stipulation to the contrary, they 
will be required to bear the costs of repairing bags 
in which the cargo is carried, in order that it may 
be delivered in proper condition.°° The charterer 
is not hable for the costs of pilotage from one dock 
to another for the purpose of bunkering®? or for 
costs of moving the vessel by order of the naviga- 
tion commissioner.°® Where a ship was permitted 
to proceed on the owner’s agreement to return part 
of the cargo for action of a prize court, and through 
duress the charterer was compelled to pay storage 
on the goods in another country and for their re- 
turn, he was entitled to recover the amount from the 
owner.®® Where on bankruptey of the charterers 
the cargo owner orders the cargo discharged in a 
manner not in accordance with the contract between 
it and the charterers, the owner of the vessel may 
recover the additional expense of so doing from the 
cargo owner.! 

[§ 281] 2. Lighterage. Under a charter party 
storage). 


92. Maltach Coal, ete., Corp. v. 
New York Quebracho Extract Co., 3 
Be (2d)) 275. 


[a] Subcharterer was liable to 
ship for expense of caring for cargo 
on failure of the former to accept de- 
livery as fast as required by the char- 
ter. Maltach Coal, ete., Corp. v. New 


99 Fed. 1004, 


tract). 


[a] Custom inconsistent with char- 
ter party.—(1) Under a charter party 
providing that cargo be “taken from 
alongside the steamer at charterer’s 
risk and expense aS customary,” a 
custom at the port of discharge, in 
the care of vesselS with too deep a 
draft to come closer than thirteen feet 
to the quay, for shipowners to pay 
the costs of erecting staging between 
the vessel and the quay, was incon- 
sistent with the provisions of the con- 
tract and could not be read into the 
charter party. Acolus v. Hillas, 42 
T. L. R. 69; The Turid, [1920] P. 370. 
(2) Where the charter party provides 
that the cargo is to be brought to, 
and taken from, alongside the steam- 
er at the charterer’s risk and expense, 
any custom of the port to the con- 
trary notwithstanding, the provision 
excludes the custom of a port by 
which the duty of a shipowner under 
an obligation to deliver alongside is 
to deliver into barges or on to a quay, 
and the duty of the shipowner is com- 
pletely performed by delivery over the 
ship’s rail. Brenda Steamship Co. v. 
Green, [1900] 1 Q. B. 518. 


[b] Amount of trimming charges. 
—The trimming committee at Cardiff 
has jurisdiction to decide that a ship 
is a self-trimmer, as fixing the rate 
to be paid per ton in trimming cargo, 
and its decision is final. The Swin- 
don, 08 Dae R681. 


79. Nordaas v. Hubbard, 48 Fed. 
921. 
[a] Thus a custom of the.port of 


Mobile by which vessels taking on ad- 
ditional cargo at a deeper anchorage 
bear the cost of lightering, although 
not so notorious, etc., as to have the 
force of law, is binding on a vessel 
whose charter party provides that the 
custom of the port is to be observed 
in all cases not especially provided 
for. Nordaas v. Hubbard, 48 Fed. 921. 


80. Holman v. Gans SS. Line, 186 


Shavings, 28 F. (2d) 447. 


86. Hili vy. 13,936. Bales) of (Cork 
Shavings, supra; Aktieselskabet 
Damypsskibsselskabet Primula We 


Horsley, 40 T. L. R. 11. 


87. Smith v. Bamberger, 97 L. J. 
kK. B. 725 (where, under a charter 
party providing ‘‘cargo to be brought 
to and taken from alongside the 
steamer at the charterer’s risk and 
expense as customary” the shipowner 
discharged cargo onto the quay and 
stacked it there, by a custom of the 
port the owners were bound to bear 
the expense of stacking); Petersen y. 
Ronaasen, 42 T. L. R. 608. 


88. Merryweather v. Pearson, 
Bea eae ees gl Se . 587; Petersen v. 
Ronaasen, 42 T. L. R. 608. 

89. Merryweather Vv. Pearson, 
[1914] 3 K. B. 587. 

90. Hammett v. Chase, 158 Fed. 


203 (where a charter party provided 
for delivery of a lumber cargo along- 
side, within reach of the vessel’s 
tackles, she cannot be charged with 
the cost of piling the lumber beyond 
the reach of her tackles, because of a 
custom of the port for her to pay such 
charges); Merryweather vy. Pearson, 
[1914] 3 K. B, 587. But see Seagar 
v. New York, etc., Mail SS. Co., 55 
Fed. 880, 5 CCA 290 [aff 55 Fed. 324] 
(the custom of a port requiring a ves- 
sel discharging to pile bales on the 
dock for one half its width and the 
length of the vessel is not inconsist- 
ent with a clause of a charter party 
providing that “cargo shall be re- 
ceived and delivered alongside of the 
vessel within reach of her 
tackles,” and the charterer is not li- 
able to the vessel for the expense of 
such piling). 


91. The Sursum Corda, 20 F. (2d) 
212 (requirement of charter party 
that cargo should be taken from 
alongside by charterer did not re- 
quire ship to bear cost of placing in 


/ 


your Quebracho Extract Co., 3 F. (2d) 
oO. 


93. Macy v. Perry, 91 Fed. 671. 


94. South American Metal Co. v. 
Kjoge, 12 F. (2d) 562 (although the 
vessel is bound to make delivery in 
sacks). 


95. Dampskibselskabet Dannebrog 
v. Randal], 217 Fed. 902 [aff 228 Fed. 
1022, 142 CCA 651]. 


[a] Grain “in shippers’ bag's.’”?—A 
charter party for carriage of a cargo 
of grain ‘in shippers’ bags” to be 
loaded by the ship placed the cost of 
sewing the bags, although filled on 
board, on the charterer. Dampskib- 
selskabet Dannebrog v. Randall, 217 
Fed. 902 [aff 228 Fed. 1022, 142 CCA 
65a 

96. Leach v. Royal 
Packet Co., 11 Aspin. 587. 


97. Wilkins v. Trafikaktiebolaget 
Grangesberg Okelosund, 10 F. (2d) 
129 [mod 4 F. (2d) 577]. 


Mail Steam 


98. Pool Shipping Co. v. Samuel, 
200 Fed. 36, 118 CCA 264 [rev 192 
Fed. 57]. 

99. Furness Shipping, etc., Co. v. 
Barber,.6 F. (2d) 779. 

[a] Illustration.—Where the Brit- 


ish government in war time permitted 
a Dutch ship to proceed to Holland 
only on agreement by the owner to 
return a part of the cargo for action 
of the prize court, but through duress 
the charterer was compelled to pay 
storage on the goods in Holland and 
for their return to London, it was en- 
titled to recover the amount from the 
owner.—Furness Shipping, ete., Co. v. 
Barber, 6 FE. (2d) 779. 


1. Connett v. New York, 270 Fed. 
197 [certiorari den 256 U. S. 693, 41 
SCti bed, op sk. ed, Lod. 


[a] Ilustration.—Where, on bank» 
ruptcy of a firm having a contract for 
disposing of street sweepings of a 
city, the city took possession of the 


196 [58 C.J.] 
stipulating that the charterer shall deliver a cargo 
on board at his expense of lighterage, it is necessarily 
implied that he will both lighter the cargo and pay 
for lighterage,? and his obligation is not fulfilled by 
depositing the cargo on a wharf;* and it has been 
held that, when the vessel cannot reach the appointed 
dock because of an obstructing bridge,* or because 
dock authorities refuse to permit it to enter the 
dock,® the charterer is liable for the cost of lighter- 
age. Where a vessel, in order to earn greater freight, 
gets the shipper to furnish, at a deeper anchorage, 
cargo in addition to what he had furnished at the 
agreed place of loading, the cost of lighterage must 
be borne by the vessel,® and delivery to the lighter is 
delivery to the vessel.’ Where the charter party so 
stipulates, lighterage at the ports both of departure 
and destination must be at the expense of the mer- 
chant. Where the vessel has to hghten her cargo 
in order to proceed into the port of discharge, the 
expense of lightering the cargo falls on the charter- 
ers,’ or the consignees.?° 


[§ 282] 3. Wharfage. In general the parties will 
be responsible for wharfage in accordance with the 
terms of their contract,1? with respect both to load- 
ing and unloading,’ but usually the obligation of 
paying wharfage is on the vessel’? and owners.** 


scows and the plant of such firm under 
its contract, and ordered the owner of 
certain scows, chartered to the bank- 
rupt and loaded by it, to unload such 
scows at some other place than the 


with her cargo). 


[a] 


SHIPPING 


that she could not reach such port 


5. Dahl v. Nelson, 6 App. Cas. 38. 
Example.—Where a 


[$§ 281-282 


However, the charterer will be required to pay extra 
wharfage incurred through his failure to furnish a 
proper berth,!® and will be lable for wharfage con- 
tracted for while acting for anyone else without dis- 
closing such fact,!® although as between him and the 
owners, the latter is primarily liable.** Where a ves- 
sel, to make the delivery required by the terms of 
the charter, is compelled to enter a dock, and for 
this purpose enters the dock of the charterer, she 
is liable to him for the ordinary charges for wharf- 
age in like manner as at any other wharf,**® and 
where a vessel under the obligation to pay wharfage 
is sent by the charterer to a railroad wharf where, 
in consideration of loading the railroad company’s 
goods, no wharfage was charged, the charterer is 
entitled to charge the stipulated wharfage less credit 
due for rebate allowed the charterer by the steve- 
dore.19 The ship cannot be required to pay wharf- 
age for use of a pier designated by the charterer aft- 
er her cargo has been discharged thereon.2® The 
owner of a vessel chartered to one who becomes own- 
er pro hae vice?! is not responsible for. wharfage 
incurred after he has chartered the vessel.?? 


Dockage.?* Wharfage chargeable to charterers 
under the charter party includes “dockage,”?* which 
may be based on weight of the eargo*® and tonnage 


gated to pay wharfage); Johnson v. 
Baugh, 58 Fed. 424 (consignee may 
stand in charterer’s place respecting 
wharfage). 

charter 


plant of the bankrupt, the city was 
liable to such owner for the cost of 
such unloading, neither the bankrupt 
nor the owner of such scows being 
under any obligation to discharge the 
cargoes anywhere except at the bank- 
rupt’s dumps. Connett v. New York, 
270 Fed. 197 [certiorari den 256 U. S. 
693, 41 SCt 535, 65 Li. ed: 12757. 


2. Nelsom v. Odiorne, 45 N. Y. 489. 


{a] Custom of loading at wharf at 
the particular place did not relieve 
the charterer from his obligation to 
furnish lighterage. Nelson v. Odior- 
ne, 45 N. Y. 489. 


{b] Charter construed as not bind- 
ing the charterer to furnish or pro- 
vide the lighterage, but only to pay 
for it see Barrett v. Oregon, etc., Nav. 
Co.; 22 Fed. 452, 10 Sawy. 523. 


3. Nelson v. Odiorne, 45 N. Y. 489. 


4 Mencke v. A Cargo of Java Su- 
gar, 187 U. S. 248, 23 SCt 86, 47 L. ed. 
163 [rev 108 Fed. 89, 47 CCA 222, and 
aff 99 Fed. 298]. 


{a] Thus, when the vessel could 
not reach the appointed dock becayse 
the height of her masts prevented her 
passing under the Brooklyn Bridge, 
the charterers had no right to order 
her to discharge at a dock above the 
bridge, and when the vessel dis- 
charged by lighterage from the most 
convenient place below the bridge, the 
charterers were required to pay the 
costs of lighterage from the vessel to 
the dock. Mencke v. A Cargo of Java 
Sugar, 187 U. S. 248, 23 SCt 86, 47 L. 
ed. 163 [rev 108 Fed. 89, 47 CCA 222, 
and aff 99 Fed. 298]. But see Man- 
chester Liners v. Virginia-Carolina 
Chemical Co., 204 Fed. 564, 123 CCA 
90 [aff 194 Fed. 463] (under a charter 
party requiring the ship to discharge 
at a certain port “‘or as near there- 
unto as she can safely get,’’ under the 
admiralty law of Germany she was 
required to pay the expense of light- 
erage where she was of such draft 


tain dock 


party provided for discharge at a cer- 12. Johnson Ky BED SLAIN: 
“or as near thereto as she 13. The loannis Vatis, 16 F. (2d) 
to which dock, being | 284; American Warehouse, etc., Co. 


may safely get,” 
full, the dock manager refused the 
ship entrance and, the charterer re- 
fused to name any other docks or 
place at which the vessel might be 
unloaded, he was liable for the ex- 
pense of lighterage when the master 
took the ship to the place nearest the 
appointed dock at which it could be 
safely afloat, and discharged into 
Demers: Dahl v. Nelson, 6 App. Cas. 


{b] Ship carrying explosives.— 
Where, under the charter, a ship was 
to discharge a cargo including explo- 
sives at certain places named in the 
charter into lighters or alongside the 
wharf, according to the custom of the 
port, and at a port named in the char- 
ter ships carrying explosives were 
only allowed to discharge at a certain 
wharf, the charterers were liable for 
the expense of lightering from such 
wharf to his own. “The charterers 
. « -s shad only the right —to -direct 
the vessel to go to such discharging 
places aS were customary, which 
must mean customary for such a ship 
as the one in question,” and ‘there 
was no customary place . except 
the one appointed by the port authori- 


ties.” Hull Steam Shipping Co. v. 
Lamport, 23 T. L. R. 445, 446. 
Hubbard, 48 Fed. 


a Nordaas vy. 


7 .Nordaas v. Hubbard, supra. 
S. Carr v. Austin, ete; R. Co 14 


Fed. 419, 4 Woods 337. 
eee Capper v. Wallace, 5 Q. B. D. 
10. Hall Bros. SS. Co. v. R. & W. 


Paul, Ltd., 12 Asp. M. C. 543. 


11. Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, 10 F. (2d) 
129 [mod 4 F. (2d) 577] (under the 
charter party the charterer was obli- 


v. Davison Lumber Co., 240 Fed. 126, 
153 CCA 162. 


14. American Warehouse, etc., Co. 
v. Davison Lumber Co., supra. 


[a] When master occupied wharf 
secured by charterer he took some- 
thing which the owner of the vessel 
was bound under the charter to pay 
for, and subjected the ship to a mari- 
time lien based on the reasonable con- 
tract for wharfage which the charter- 
er’s agents had made. The Ioannis 
Vatis, 16 F. (2d) 284, 285. 


15. Hammett v. Chase, 
158 Fed. 203. 


16. American Warehouse, etc., Co. 
v. Davison Lumber Co., 240 Fed. 126, 
153 CCA 162: 


17. American Warehouse, ete., Co. 
v. Davison Lumber Co., supra. 


etc., Co., 


rae Muller v. Spreckels, 48 Fed. 
574. 
19. Lowry v. U. S. Shipping Co., 


84 Fed. 685. 


[a] Reason for rule.—The appoint- 
ment of a stevedore by the charterer 
was a fiduciary act on which he could 
make no profit, and the usual rate for 
loading was, in -fact, the amount 
charged less the rebate. Lowry v. U. 
S. Shipping Co., 84 Fed. 685. 


20. The Vigo, 257 Fed. 586. 


21. When charterer becomes own- 
er pro hac vice see supra § 224. 


22. Philadelphia v. Naglee, 1 
Ashm, (Pa.) 37. 


23. “Dockage’ 19 C. J. p 380. 
24. Wilkens vy. Trafikaktiebolaget 


Grangesberg Okelosund, 10 F. (2d) 
129 [mod 4 F. (2d) 577]. 
25. The Hamlet, [1924] P. 224 


(“The Port of London is authorized 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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of the ship,*® and will be apportioned between the 
parties according to their contract.27 


[§ 283] 4. Stevedoring.2 A charter providing 
for payment of stevedore by the charterer is not af- 
fected by a usage, unknown to the master, for the 
master to pay the stevedore for unloading,?® and a 
charterer does not have authority to bind the vessel 
for claims of stevedores,*® and the shipowner is not 
hable for stevedoring because the charterer made 
misrepresentations as to his authority,*! or for steve- 
doring rendered the charterer under a charter party 
providing for the employment of a stevedore when 
such charter also requires the charterer to load and 
stow the cargo at a specified rate.?2 A vessel under 
the obligation to pay the cost of stevedoring, not ex- 
ceeding a certain rate,®* and to discharge night and 
day if required, cannot be required to pay in excess 
of the stipulated rate because of night work.34 
When the consignee, by the charter party, is to dis- 
charge the cargo, and the vessel to contribute the 
cost of stevedoring, such contribution will inure to 
the benefit of purchasers of the consignee agreeing to 


by statute to charge, in gesne’ of 34. 
ships with part cargoes of wood an 3 ee 
no other cargo [dock] dues calculated | q nan White v. Williams, 


on the weight of the wood and on the 
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The Bencliff, 155 Fed. 242. 
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pay the costs of stevedoring,?® although they were 
not parties to the original contract.** A local cus- 
tom for the owner to pay costs of stevedoring cannot 
affect his rights under the charter party.®7 


Winchmen. Under a charter party requiring the 
vessel to provide winchmen, the obligation is ful- 
filled by tendering competent winchmen from the 
crew,** and if their services are refused because 
stevedores employed by the charterer refuse to work 
with them,*° or for other reason,*® the cost of em- 
ploying other winchmen cannot be charged against 
the vessel or owners.4! However, it seems that un- 
der some circumstances the charterers may be en- 
titled to deduct from the charter hire sums paid to 
outside winchmen used with the consent of the mas- 
ter.42 

[§ 284] 5. Port Charges.4? Payment of port 
charges is usually regulated by the terms of the char- 
ter party,** and in accordance therewith parties will 
be liable only for such charges as they agree to pay.*° 
Such charges may include “berth,”4® “tariff,’*7 or 
“towage.”’45 In accordance with the stipulations in 


45. Dow v. Hare, 7 F. Cas. No. 4,- 
037a (where the charterer was under 
the obligation to pay port charges, he 
was liable therefor when the master, 


[1912] A. 


on 


tonnage of the ship’’). 
26. The Hamlet, supra. 


[a] Construction of dockage charge 
which sustains it as valid is to be pre- 
ferred to one under which it would 
have to be rejected as void. Wilkens 
Vv. Trafikaktiebolaget Grangesberg 
Okelosund, 10 F. (2d) 129 [mod 4 F. 
C20)s ott): 

27. Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, supra; The 
Hamlet, [1924] P. 224 (consignees 
were required to pay a certain propor- 
tion). 


28. Employment of stevedore gen- 
erally see supra § 279. 


29. Isaksson vy. Williams, 26 Fed. 
642. 


30. The Gul Djemal, 11 F. (2d) 153 
[aff 11 Ky (2d) 1567. 


31. The Gul Djemal, supra. 


{a] It is duty of stevedore before 
loading cargo to use reasonable dili- 
gence to ascertain whether the order 
was given at the instance of the own- 
er or charterer. The Gul Djemal, 11 
Peed ii 53) [atialde be C2d) oS 6ir-) But 
see Norwegian SS. Co. v. Washington, 
57 Fed. 224, 6 CCA 313 (the burden 
is on the vessel to show that steve- 
dores had knowledge of the terms of 
the charter party, and a charter party 
that makes charterers liable for ex- 
penses of loading and unloading is 
not sufficient to exempt the vessel 
from liability to one who renders 
stevedoring services in loading at the 
request of one whom he supposes to 
be the owner’s or charterer’s agent). 


32. Rothschild v. Robin Line SS. 
Cor 26h. .(2d)s843) atl 20) BS (2d) 
924]. 


83. The Bencliff, 155 Fed. 242. 


[a] “Current rates’ in the Cent- 
rocon Charter of 1914 means the rates 
the shipowner would have to pay to 
the stevedores if he had to make his 
own arrangements for loading. Bri- 
tain SS. Co. v. Bunge, 46 T. L. R. 40. 


[b] Provision for customary rates 
means reasonable compensation in the 
absence of evidence of established 
customary rates. Macy v. Perry, 91 
Fed. 671. 


36. White v. Williams, supra. 


37. The Rensfjell, 16 Aspin. 438 
(the words ‘‘cargo to be discharged 
according to the custom of the re- 
spective ports” in a charter party ex- 
cluded any custom inconsistent with 
the express terms of the charter par- 
ty, and a custom for shipowners to 
pay a fixed sum inclusive of all op- 
erations of discharge was not estab- 
lished). 


38. Constantine, Co. ; 
Tweedie Trading Co., 159 Fed. 706, 
86 CCA 574; The Santona, 152 Fed. 
516 (or if they are required to work 
the winches day and night); British 
Maritime Trust, Ltd. v. Munson SS. 
Line, 149 Fed. 533 (although they may 
not be persone grate to the charter- 
er’s stevedores). 


39. Constantine, etc., SS. Co. v. 
Tweedie Trading Co., 159 Fed. 706, 86 
CCA 574. But see Golear SS. Co. v. 
Tweedie Trading Co., 146 Fed. 563 
(the vessel was liable for eost of ex- 
tra winchmen necessitated by refusal 
of stevedores to work with winchmen 
from her crew, although such winch- 
men were competent). 


40. Constantine, ete., SS. Co. v. 
Tweedie Trading Co., 159 Fed. 706, 86 
CCA 574. 


[a] If charterers employ shore 
winchmen for their own convenience, 
the owner is not chargeable with cost 
of their hire. The Santona, 152 Fed. 
516. 


41. Constantine, etc. SS. Co. v. 
Tweedie Trading Co., 159 Fed. 706, 86 
CCAR TA: 


42. Dampskibsactiesselskabet Ura- 
nia v. Barber & Co., Inc., 175 Fed. 989. 


[a] Claim by charterer for com- 
pensation paid winchmen.—The char- 
terer was entitled under evidence that 
the master had consented to use of 
outside men to run winches at New 
York, to set off amounts paid against 
charter hire, but not for sums paid at 
a foreign port, in the absence of proof 
to support such claim, Dampskibsac- 
tiesselskabet Urania v. Barber & Co., 
Ine., 175 Med. 989. 


43. Generally see Commerce § 165. 
44, See cases infra this section. 


CLG. Ss. v 


being unable to find consignee, 
landed the cargo). 


[a] Enumerated port charges.— 
Where the owner was bound by the 
charter party to pay all port charges, 
and by the charter party agreed to 
pay charterers a certain sum per ton 
in consideration of which they agreed 
to pay certain enumerated port charg- 
es, charterers are bound to pay only 
the port charges enumerated. Wil- 
kens v. Trafikaktiebolaget Granges- 
berg Okelosund, 10 F. (2d) 129 [mod 
4H C20) oti I: 


[b] Custom of port.—A charter 
party which gave charterers the right 
to load at two ports by paying extra 
port charges at second port, covered 
all customary charges at such port 
made in connection with the entry of 
the ship, securing and loading cargo, 
and departure of the ship from port. 
Wilkens vy. Trafikaktiebolaget Gran- 
gesberg Okelosund, 10 F. (2d) 129 
[mod on other grounds 4 F. (2d) 577]. 


46. The Vigo, 2457 Fed. 586 (cus- 
tomary port charges, for which the 
ship was liahle under the charter par- 
ty, included cost of her berth while 
discharging alongside a private pier). 


47. Societa Anonima Ungherese di 
Armamenti Marittimo v. Hamburg 
South sAmerican® SS? Cov, 206 ey i: 
Rep. N. 8. 957 (under a charter party 
requiring charterer to pay dues, etc., 
on cargo, and owner to pay all port 
charges, ete., a “tariff” charged for 
the use of the quay for loading and 
discharging was not a “‘due” on cargo 
eas a port charge falling on the ves- 
sel). 


48. Christianssand Shipping Co. v. 
Marshall, 22 F. (2d) 192 Cunder ‘a 
charter party making the consignee 
liable for port charges, he was liable 
for towage up the Delaware Bay and 
River to unloading dock in Philadel- 
phia). 


[a] All port charges including 
towage in a charter party making 
charterer liable for such charges ob- 
ligated the charterer to pay towage 
from the mouth of Delaware Bay to 
her discharge dock in Philadelphia, 
because the agreement to pay “port 
charges . including towage’”’ ob- 
!ligated the charterer to pay towage 
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a charter party for the charterers to pay certain 
“port charges,” they were required to pay costs of 
“wharfage,”*? “shed hire,”°? “pilotage,”°? “tonnage 
dues,”®2 “customhouse fees,”’®? “levee dues,”°* “quar- 
antine fees,”°> “cost of fumigating,”°*® and “watch- 
A hien on a ship, either maritime or statu- 
tory, which she has to pay before she is entitled to 
leave port, is required to constitute a port charge ;°* 
thus a charge for the inspection of cargo before load- 


a 57 
o 
ing. 


ing was not a port charge.°® 
[§ 285] 6. Agency Fees. 


begun outside the port necessary to 
enable the vessel to enter it. The 
Skomvaer, 297 Fed. 746 [mod 286 Fed. 
ALS 


49. Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, 10 F. (2d) 
129 [mod 4 F. (2d) 577]. 

50. Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, 10 F. (2d) 
129 [mod 4 F. (2d) 577] (‘‘wharfage, 
one of the port charges, charterers 


agreed to pay clearly includes shed 
hire’). 
51. Wilkens v. Trafikaktiebolaget 


Grangesberg Okelosund, supra (‘‘ex- 
tra port charge” included pilotage). 


52. Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, supra; The 
Muirfield, 174 Fed. 75 (under a provi- 
sion of a charter party requiring the 
charterer to pay tonnage dues, he was 
liable for such dues actually imposed, 
although based on a resurvey by the 
customs officers while in port, which 
gave the vessel an additional tonnage 
over that shown by her British regis- 
try). 


53. Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, 10 F. (2d) 
1295, [mods 45 BL. Cd) So7TI Muller. 
v. Spreckels, 48 Fed. 574 (when entry 
at customhouse was by charter party 
the duty of the charterer’s broker, on 
being informed that entry has been 
made, he was not allowed to recover 
for making entry a second time, or for 
the services of a tug in making the 
entry). 

54. Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosundy 10 F. (2d) 
129 [mod 4 F. (2d) 577]. 

55. Wilkens y. Trafikaktiebolaget 
Grangesberg Okelosund, supra. 

56. Wilkens v, Trafikaktiebolaget 
Grangesberg Okelosund, supra. 

57., Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, supra. 


58. Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, supra. 


59. Wilkens v. Trafikaktiebolaget 
Grangesberg Okelosund, supra. 


60. Steamship Rutherglen Co. v. 
Howard Houlder & Partners, Inc., 203 
Fed. 848, 122 CCA 166 [rev 196 Fed. 
916]. 


61. Steamship Rutherglen Co. v. 
Howard Houlder & Partners, Ine., su- 
pra, 

62. Steamship Rutherglen Co. v. 
Howard Houlder & Partners, Inc., su- 
pra. 


[a] Thus, under a charter party 


For later cases, developments and changes in the law see Annotations, same title and section number 


Where the owners are 
bound by the charter party to pay only the usual 
charge for charterer’s agents’ fees, and such agents 
refuse to act for less than a sum greater than such 
charge, the owners are not bound to employ them, 
and, on paying the sum demanded, they are entitled 
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them.°? 


. 


[§§ 284-286 


to recover from the charterer any amount above the 
usual charge,®1 but in the absence of proof as to 
what the usual charge is, nothing will be allowed 
Where a charter party confines the duties 
of a ship’s agent to “eustom-house business,” he 1s 
not the general representative of the ship, and is not 
entitled to an “attendance fee. 


[§ 286] R. Charter Money and Other Compensa- 
tion**+—1. When Earned—a. In General. 


963 


In order 


to be entitled to charter money the owner must per- 


60 


which provided ‘‘steamer, to be con- 
signed to charterer’s agents at port 
of loading and discharge on usual 
terms, say £10.10 at each port,” the 
owners were bound to pay only 
£10.10, and on paying £25 they were 
unable to recover the difference of the 
charter, there being no proof as to 
the amount of the usual charge. 
Steamship Rutherglen Co. v. Howard 
Houlder & Partners, Ince., 203 Fed. 
848, 122 CCA 166 [rev 196 Fed. 916]. 


63. Muller v. Spreckels, 48 Fed. 
574. 
64. Cross references: 
Charter by government see infra § 
324. \ 


Demurrage see infra §§ 1002-1044. 


Freight for carriage of goods see in- 
fra §§ 829-867. 


65; The Harriman, 11 By 'Cas7sNo, 
6,104, 5 Sawy. 611 [aff 9 Wall. 161, 
19 L. ed. 629 (quot Osgood vy. Gron- 
ing, 2 Campb. 466,170 Reprint 1220)]; 
Vance v. Clark, 1 La. 324. See Mitch- 
ell v. Darthez, 2 Bing N. C. 555,:29 ECL 
659, 132 Reprint 217;"(in ‘order = toe 
entitle the owner to recover the full 
freight, he must establish that he has 
performed the voyage prescribed by 
the charter party). 


[a] “The true test of the right to 
freight [under a charter party] is the 
question whether the service in re- 
spect of which the freight was con- 
tracted to be paid has been substan- 
tially performed.” Per Willis, J., in 
Dakin v. Oxley, 15 C. B. N. S. 646, 664, 
109 ECL 646, 143 Reprint 938 [quot 
London Transp. Co. v. Trechmann 
[1904] 1 K. B. 635, 642 (“it has been 
recognized that Willis, J., laid down 
the law absolutely correctly’’) J. 


[b] TIllustrations.—(1) Where a 
vessel is chartered at the port of ship- 
ment, the freight to be paid on the ar- 
rival and discharge of the cargo at 
the port of destination, and the vessel 
springs a leak and puts back to the 
port of shipment, and the cargo is 
there discharged, and, being damaged, 
is sold by the master as unfit for the 
ship and dangerous to the crew, the 
owners of the vessel are not entitled 
to recover freight. Miston v. Lord, 
It HH. Caisse No: 95655, 1 Blateht. 354: 
(2) Where a vessel was chartered un- 
der a contract to convey a cargo to a 
distant port, and there deliver it to 
the commandant of a fleet, and during 
the voyage there was a change in the 
military operations of the fleet, and 
the vessel returned without deliver- 
ing, the owner was not entitled to 
charter money. The Harriman, 9 
Wall? GUSTS. )r Gi, Dem edara2oeme G3) 


*By CHARLES REZNIKOFF (§§ 286-314). 


form his contract,®® and where there has been no 
complete fulfillment upon his part and no fault or 
waiver on the other part no freight money can be 
recovered,®* notwithstanding the failure to perform 
it is not due to his fault.** Thus no freight is earned 
if there is no delivery of cargo because the vessel is 


If the charter contains no exceptions 
as to perils of the seas, and the vessel, 
meeting heavy weather, puts back, 
and a part of the cargo damaged by 
sea perils is taken out and sold, and 
the balance is carried forward and de- 
livered to the consignees under bills 
of lading excepting perils of the seas, 
no part of the charter money is recov- 
erable, as the contract was not per- 
formed. Willett v. Phillips, 29 F. 
Cas. No. 17,6838, 8 Ben. 459. 


[ce] Error in judgment by master, 
not shown to be incompetent in re- 
spect of the navigation of the vessel, 
does not relieve the charterers from 
paying the stipulated hire of the ves- 


sel. Haggett v. Bowman, 11 F. Cas. 
No. 5,900, 1 Sawy. 4. 
66. The Harriman, 9 Wall. (U. S.) 


161, 19 L. ed. 629; Davidson v. Four 
Hundred Tons Iron Ore, 18 Fed. 94. 
See Work v. Leathers, 97 U. S. 379, 
24 L. ed. 1012 (holding that, if a char- 
terer uses a vessel which proves to be 
defective, he must pay for the use to 
me extent to which he used the ves- 
sel). 


[a] Difficulty or danger may, in 
some instances, relieve the carrier 
from more than nominal damages for 
not performing the contract, but nei- 
ther will entitle him to the slightest 
compensation where the performance 
is not had. The Harriman, 11 F. Cas. 
No. 6,104, 5 Sawy. 611 [aff 9 Wall. 161, 
PO edee62Gie 


{[b] Deviation.—(1) Charterers of 
a vessel for an entire voyage, who by 
themselves or their authorized agent 
Waive the terms of the charter party 
and consent to and order a deviation 
from the voyage agreed on, are liable 
to pay the stipulated price in like man- 
ner as if the voyage originally contem- 
plated had been performed. Baker vy. 
Pratt, 4 Allen (Mass.) 158. (2) Ac- 
quiescence by a shipper in an unau- 
thorized change of destination ren- 
ders him liable for the price agreed 
on for the voyage, but not for the 
special premium agreed to be paid on 
delivery of cargo at the port desig- 
nated in the contract. Eneas v. Schif- 
fer, 9 F. Cas. No. 4,484. Deviation of 
Cee tated ship generally see supra § 


67. The Harriman, 9 Wall. 3 
161, 19 L. ed. 629. Cee 


“The principle on which the ri 
to freight [as stipulated in a crests 
party ] depends is simple and well set- 
tled. Freight is the compensation for 
the carriage of the cargo. If the car- 
riage be not made the freight is not 
earned. The contract is an entirety— 


§§ 286-289] 


wrecked** or ecaptured,*® or because of the inter- 


vention of war.7° 


Time charter. 
fied time and the charter 


of the vessel cannot be collected.72 


[§ 287] b. Prevention by Default or Neglect of 
Hirer. If the delivery of the cargo is prevented by 
the neglect or default of the hirer, the owner is en- 
titled to the hire as if on actual delivery.7? Where 
the charterers refuse to order the vessel to such a 


Where a vessel is hired for a speci- 
ed t; money is earned at the ex- 
piration of specified intervals, although the vessel 
is lost before the voyage is completed, the stipulated 
compensation, due before the time of loss, is recoy- 
erable;** but an installment falling due after the loss 


SHIPPING 


[58 C.J.] 199 


ordering her to a different one, the shipowner is 


prima facie entitled to the freight that he would 


earn it.74 


have earned, less what it would have cost him to 


[§ 288] c. Carriage of Part of Cargo. If the ship- 
owner carry part of the cargo, but not the whole, no 
freight is payable in respect of the part not carried,?® 
unless in the case of lump sum freight;7° freight is 


payable in respect of the part carried,*7 unless the 


port as the charter party called for, and insist on 


it must be executed completely, or no 
claim for compensation arises. Such 
is the general rule, and it is immate- 
rial whether the failure of the carrier 
arise from his fault or his misfor- 
tune.”” The Harriman, 11 F. Cas. No. 
6,104, 5 Sawy. 611 [aff 9 Wall. 161, 19 
L;= ed. 629] (per Field, C. J.). 


6sr0 burn, Linewy: WW. Si cetes, SS: 
Co., 162 Fed. 298, 89 CCA 278; China 
Mart, sins Cove. (horcen 42) Ni ¥i09.0, 
36 NE 874, 40 AmSR 576. See also 
Parker v. Gilliam, 23 N. C. 545 (where 
the owner of a vessel agreed to hire 
her to another for a certain period 
and the vessel was lost before the 
expiration of that period in conse- 
quence of a defect in one of her ca- 
bles, the owner could not recover the 
hire for the whole period, although 
the defect in the cable could not have 
been discovered). 


69. Tittermary v. 
Yeates (Pa.) 157. 


70. St. Enoch Shipping Co. v. Phos- 
phate Min. Co.,, [1916] 2 K. B..-624 
{dist The Tuetonia, L. R. 3 A. & E. 
394 (where the consignee, having a 
choice among a number of ports, or- 
dered the ship to one where, because 
of war, it became impossible to go, 
the captain, aeting as a reasonable 
man, went to the nearest alternative 


Gardiner, 4 


port, where the consignee took the 
cargo) ]. 
[a] Blockade or embargo.—(1) 


Where a chartered vessel, on arriving 
near her port of destination, was 
turned away because of a blockade 
and returned to her port of lading, 
freight is not due on the charter par- 
fy.enor, pro. rata “itineris,— for: \ the 
agreed voyage has not been_ per- 
formed. Burrill v. Cleeman, 17 Johns. 
(N. Y.) 72; Scott v. Libby, 2 Johns. 
CN.) 830, io Amb. 431 (2)y The 
same rule applies to an embargo. 
Brown vy. Delano, 12 Mass. 370. See 
also Sturgis v. Gairdner, 4 S. C. L. 
233 (where a charter party was en- 
tered into for a voyage from Charles- 
ton to Malaga and back, but the ship 
was obliged to put into Cadiz, where 
the cargo was landed until the ship 
was repaired, but the supercargo re- 
fused to reload the cargo, assigning 
as a reason that the port of Malaga 
was shut against all vessels from 
Cadiz, the owners of the ship are not 
entitled to the sum stipulated as 
freight for the voyage back, the 
freight for the outward-bound voyage 
having been paid). 

71. Brett.v. Zachrissen, 4 F. Cas. 
No. 1,845; Brewer v. Churchill, 45 Me. 
64; Cook v. Gowan, 15 Gray (Mass.) 
237; McGilvery v. Capen, 7 Gray 
(Mass.) 525; Brown v. Hunt, 11 Mass. 
45. But see Hadfield v. Jameson, 2 
Munf. (16 Va.) 53 (although freight 
is payable monthly, if required, yet, 
where the voyage is never completed, 


and the vessel condemned by a for- 
eign tribunal through the fraud of 
one of the owners, who is in charge of 
the vessel, freight is not recoverable 
in chancery, although the other own- 
ers are innocent of the fraud). 


72. burn Jainenv. Un iS. ete: 
Co., 162 Fed. 298, 89 CCA 278. 


SS. 


73. Gage v. Maryland Coal Co., 124 
Mass. 442; Bradstreet vy. Baldwin, 11 
Mass. 229. 


[a] Illustrations.—(1) The own- 
ers are entitled to full charter mon- 
ey, if the charterer refuses to go 
on with the voyage, where, on an 
accident happening, the vessel re- 
turns to the port of departure, is re- 
paired within a reasonable time, and 
ready to sail. Tio v. Vance, 11 La. 
199, 30 AmD 715. (2) The same rule 
applies where a vessel, abandoned by 
her officers and crew, is brought by 
salvors into a port distant from the 
port of discharge, and_ repaired. 
Wood v. Hubbard, 62 Fed. 753, 10 CCA 
623 (where a vessel under charter 
had loaded her cargo and left the port 
of loading with manifest intent to 
proceed to her port of destination, 
she had commenced her voyage So as 
to earn the stipulated freight, not- 
withstanding her crew was tempora- 
rily incomplete, although, in conse- 
quence of her becoming icebound, the 
voyage was broken up by the char- 
terers). The Eliza Lines, 61 Fed. 
308. (3) Where the loss of cargo 
was due to faulty loading by the 
agent of the charterer, the owner of 
a chartered barge was entitled to full 
freight. The Harry F. Hooper, 42 
F. (2d) 758. (4) If, in consequence 
of the consignee’s wrongful neglect 
to unload, the vessel is lost with the 
cargo after arrival, the owner is en- 
titled to freight. Brown v. Ralston, 
9 Leigh (36 Va.) 532. 


74. The Gazelle, 128 U. S. 474, 9 
SCt 139, 32 L. ed. 496. 


75. See Dakin v. Oxley, 15 C. B.N. 
S. 646, 109 ECL 646, 143 Reprint 938 
[quot with appr London Transp. Co. 
v. Trechmann, [1904] 1 K. B._ 635, 
642] (according to the law of Eng- 
land). 


76. London Transp. Co. v. Trech- 
mann, [1904] 1 K. B. 635, 642. See 
also Thomas v. Harrowing SS. Co., 
[1915] A. C. 58, (wheré, by a charter 
party, a ship of respondents was to 
proceed to a named port and there 
load a full and complete cargo, and 
then proceed to a port in the United 
Kingdom and deliver the same on be- 
ing paid as freight a lump sum, to 
be paid in cash on unloading and 
right delivery of the cargo, the char- 
ter party containing an exception of 
‘perils of the seas,” and the ship 
duly loaded her cargo, and proceeded 
to the port of discharge, but was 


charter party make the carriage of the whole a con- 
dition precedent to the earning of any freight.78 


[§ 289] d. Damage to, or Loss of, Cargo. If the 
cargo arrives in specie, notwithstanding it is dam- 
aged, the freight is earned,’® although in case of 


wrecked outside that port by perils 
of the seas, and became a total loss, 
but about three quarters of the cargo 
was saved and delivered to appel- 
lants, the shipowners were entitled to 
the full freight). 


“In other words, freight paid for 
the use of the ship.”’” London Transp. 
Co. v. Trechmann, supra. 


77. WVanee y.'Clark,|1 La: 324) See 
Dakin vy. -Oxley."lb0'C. (BiyiNinesw 646. 
109 ECL 646, 143 Reprint 938 [quot 
with appr London Transp. Co. v. 
Trechmann, [1904] 1 K. B. 635, 642] 
(according to the law of England). 


78. See Dakin v. Oxley, 15 C. B. 
N. S. 646, 109 ECL 646, 143 Reprint 
938 [quot with appr London Transp. 
Co. v. Trechmann, [1904] 1 K. B. 635, 
642] (according to the law of Eng- 
land). 


79. Dakin v. Oxley, 15 C. B. N. S. 
646, 664, 109 ECL 646, 143 Reprint 938 
[cit 1 Parsons Maritime L. p 172 (“as 
the law of the United States’’)]. See 
Vance v. Clark, 1 La. 324 (pro rata 
freight allowed for damaged cargo 
accepted at intermediate port). 


[a] Loss of quantity or change in 
quality.—In the case of an actual loss 
or destruction by sea damage of so 
much of the cargo that no substan- 
tial part of it remains, as if sugar 
in mats, shipped as sugar and paying 
so much per ton, is washed away, so 
that only a few ounces remain, and 
the mats are worthless, or where the 
quantity remains unchanged, but by 
sea damage the goods have been de- 
teriorated in quality, as, for instance, 
where a valuable picture has arrived 
as a piece of spoilt canvas, cloth in 
rags, or crockery in broken shreds, 
iron all or almost all rust, rice fer- 
mented, .or hides rotten, in both 
classes of cases, whether of loss of 
quantity or change in quality, the 
proper course seems to be the same, 
namely, to ascertain from the terms 
of the contract, construed by mercan- 
tile usage, if any, what was the thing 
for the carriage of which freight was 
to be paid, and to determine whether 
that thing, or any or how much of 
it, has substantially arrived. Dakin 
ve Oxley, sb C. BN SS. 646,5109 Dem 
646, 143 Reprint 938. See also Lon- 
don Transp. Co. v. Trechmann, [1904] 
1K. B. 635 (obligation to pay ship- 
ping weight on delivery of sugar in 
bags not fulfilled by delivery of emp- 
ty bags). 

[b] “Right delivery of cargo.’’— 
Where a charter reads that freight is 
to be payable on-“right delivery of 
eargo,” only a delivery of all that 
the ship is bound to deliver is requir- 
ed, excluding losses by excepted sea 
perils. Christie v. Davis Coal, etc., 
Co., 95 Fed. 837; Harrison v. One 
Thousand Bags of Sugar, 44 Fed. 686, 
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culpable damage, set-off is allowed.8® 

of Part of Voyage. 
There is no implied promise to pay a compensation 
for carrying goods part of a voyage,*! unless they 
are voluntarily accepted at a place short of the port 
Where a chartered vessel is dis- 


[§ 290] e. Performance 


of destination.*? 


53 Fed. 828, 4 CCA 84; Robinson v. 
Knights, L. R. 8 C. P. 465; Merchant 
Shipping Co. v. Armitage, L. R. 9 Q. 
Bae oor 


[c] “€rue delivery.”—The word 
“true,” used with the word ‘deliv- 
ery’ in a charter party, qualifies the 
act of delivery, not the condition of 
the goods delivered. Moreover, it 
must have been foreseen, as to the 
eargo in question, that a small por- 
tion of the whole would be missing at 
the end of the voyage; the words 
“true delivery’ were intended to ap- 
ply to a cargo liable to diminution 
from small causes, that could not in 
the ordinary course of a voyage be 
prevented, unless by a strict and ex- 
pensive custody that the nature of 
the cargo did not justify and that 
was not expected. Roberts v. Societa 
Anonima, 53 NYS 424. See The Tan- 
gier, 32 Fed. 230 (when a ship is, by 
her charter party, entitled to her 
whole freight, “upon a true delivery” 
of the cargo, and she delivers a por- 
tion in a damaged condition, she is 
entitled to the specified freight, less 


the damage for the loss on the 
cargo). < 
80. See infra § 295. 
81. The Soblomsten, L. R. 1 A. & 
B®. 293; Osgood v. Groning, 2 Campb. 


466, 170 Reprint 1220. See The Har- 
rimanaro Walle \@ULt so.) LGdi Lo pls ed: 
629 (where, according to the terms 
of a charter, the cargo was to be de- 
livered to the commandant of a fleet, 
but, during the voyage, there was a 
change in the military operations of 
the fleet and the vessel returned with- 
out the stipulated delivery, the own- 
er was not entitled to freight pro 
rata). 


[a] Remittance of money value.— 
Where, in a charter party, freight 
was to be paid at so much per ton on 
delivery, and the ship had _ been 
wrecked en route, a sale of the cargo 
directed by the vice admiralty court, 
on application of the captain, and the 
proceeds of the sale remitted to the 
shipowners, the freighter might re- 
cover such proceeds without allowing 
freight pro rata itineris. “The prin- 
ciples which appear to govern the 
present action are these: the ship- 
owners undertake that they will car- 
ry the goods to the place of destina- 
tion, unless prevented by the dangers 
of the seas, or other unavoidable 
casualties; and the freighter under- 
takes that if the goods be delivered 
at the place of their destination he 
will pay the stipulated freight: but 
it was only in that event, viz. of their 
delivery at the place of destination, 
that he, the freighter, engages to pay 
anything. If the ship be disabled 
from completing her voyage, the 
shipowner may still entitle himself 
to the whole freight, by forwarding 
the goods by some other means to 
the place of destination; but he has 
no right to any freight if they be not 
so forwarded.” Per Lord Ellenbor- 
ough in Hunter v. Prinsep, 10 East 
378, 394, 103 Reprint 818 [dist Bail- 
lie v. Modigliani (cit 1 Park Mar. Ins. 
116) (where Lord Mansfield is stated 
to have said ‘in this case the value 
of the goods was restored in money, 
which is the same as the goods, and 
therefore freight was due pro rata 
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itineris,’’ which was an action by the 
owner of the goods for reimburse- 
ment from his underwriters on a pol- 
icy on goods, and it was properly 
held that the insurer was not liable 
for the charge of freight; but as to 
Lord Mansfield’s dictum, the sale was 
not tortious, as in Hunter v. Prinsep, 
supra, where further conveyance of 
the goods was rendered impossible by 
the act of the immediate agent of 
the shipowners themselves) ]. 


82. Vance v. Clark, 1 La. 324; Cof- 
fin v. Storer, 5 Mass. 252, 4 AmD 54; 
The Soblomsten, L. R. 1 A. & EB. 293; 
Osgood v. Groning, 2 Campb. 466, 170 
Reprint 1220. See Mitchell v. Dar- 
thez, 2 Bing. N. Cas. 555; 29 ECL 659, 
132 Reprint 217 (where a chartered 
vessel was to make a voyage from 
London to Buenos Ayres and back to 
a port between Gibraltar and Ant- 
werp, and the vessel delivered ner 
eargo at Buenos Ayres, but on the 
homeward voyage with another cargo 
the ship and a third of the cargo were 
lost at Fayal, and the vice consul at 
Fayal transmitted the balance to Gi- 
braltar where the cargo was accepted 
and the freight paid for by the char- 
terers, the owner was entitled to pro 
rata freight from Buenos Ayres to 
Fayal, for, on acceptance of the cargo 
at Gibraltar and payment of freight 
there by the cargo owners, the act of 
the vice consul in aecepting the goods 
at Fayal was ratified); Scott v. Lib- 
by, 2vJohns, CN Y.) 8365 341.5 8A i 
431 (where a ship was chartered for 
a voyage from the city of New York 
to the city of St. Domingo and the 
latter was found to be blockaded and 
the ship returned to New York, no 
freight pro rata was allowed, since 
there was no acceptance of the car- 
go at an intermediate port; the court 
added that the owner of the goods 
may make himself liable for freight, 
by an acceptance of his goods, short 
of the port of destination, ‘but this 
results from an implied contract, 
raised by the acceptance of the cargo, 
and a supposed benefit received by 
the owner, from a partial transpor- 
tation of his goods’’). But see The 
Teutonia;, I R.93 ~A. & By 894,407) 
418 [cit Osgood v. Groning, 2 Campb. 
466, 170 Reprint 1220 (where the 
master refused to proceed to a port 
designated in the charter party be- 
cause the ship was subject to confis- 
cation, the court said: ‘Lord Ten- 
terden proceeds to remark that ‘the 
Lord Chancellor afterwards directed 
the second question [whether the 
owner was entitled to any compen- 
sation for the carriage to London in- 
stead of a port designated in the 
charter party] to be tried again in a 
court of law, and ordered the mer- 
chant to admit that he had accepted 
the goods in the port of London, if 
it should appear that the master 
could not reasonably have been re- 
quired to proceed on the voyage; 
considering that if the master could 
not reasonably have been required 
the merchant ought to have accepted 
the goods, and his refusal to accept 
them was an act against conscience 
and a proper subject for the juris- 
diction of a court of equity, which 
on many occasions places parties in 
the situation in which they would 
stand if that which ought to have 
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abled at an intermediate port, the master is allowed 
a reasonable time within which to reship or trans- 
ship, so as to earn his freight,’* but the whole freight 
is payable, if, by default of the owner of the cargo, 
the master is prevented from forwarding the cargo 


been had been actually done’’’)] 
(‘The law to be administered in a, 
Court of Common Law, dealing with 
the subject exclusively on the nar- 
row footing of a special contract 
express or implied . would not 
necessarily be the law administered 
by a court of equity or by the Admi- 
ralty Court’). 


“To justify a claim for pro rata 
freight [by the owner of a chartered 
vessel] there must be a voluntary ac- 
ceptance of the goods by their own- 
er at an intermediate port in such 
a mode as to raise a fair inference 
that the further carriage of the goods 
intentionally dispensed with.” 


was 
The Soblomsten, L. R. 1 A. & E. 2938, 
297 (per Dr. Lushington). 


Freight pro rata ‘is only payable 
when there is a mutual agreement be- 
tween the charterer or shipper and 
the captain or shipowner, whereby 
the latter being able and willing to 
carry on the cargo to the port of des- 
tination, but the former desiring to 
have the goods delivered to him at 
some intermediate port, it is agreed 
that they shall be so delivered, and 
the law then applies a contract to 
pay freight.pro rata itineris.”’ St. 
Enoch Shipping Co. v. Phosphate Min. 


Cos (PLOM6 2 SK eB. 62452627 hone. t 
Hopper) v." Burness, LC. PR. Ds 138. 
140]. 

[a] Illustration.— Where the own- 


ers of a British ship agreed with 
charterers to carry goods from Tam- 
pa, in Florida, to Hamburg, and on 
Aug. 3, 1914, the ship, on sighting the 
Lizard, was warned by the admiralty 
to take the goods to an English port, 
the next day war was declared be- 
tween Great Britain and Germany, 
and, the continuation of the voyag2 
to Hamburg having become illegal 
and impossible, the cargo was dis- 
charged at Runcorn and deposited 
with warehousemen, subject to a lien 
for freight, and the owners of the. 
cargo discharged the lien under pro- 
test and took their goods away, the 
owners of the ship were not enti- 
tled to freight pro rata itineris, be- 
cause no new agreement between 
them and the owners of the cargo 
to give and take delivery at Run- 
corn instead of Hamburg could be 
inferred from the fact that the lat- 
ter had taken the goods at Runcorn. 
St. Enoch Shipping Co. v. Phosphate 
Min? (Co. ‘Hil Sil6ije2) KB: 624) 


83. The Soblomsten, L. R. 1 A. & 
E. 293. But see Vance v. Clark, 1 
La. 324, 333 (“In this situation [a 
vessel in an intermediate port where 
she had put in to repair damages] 
the owners had a right to retain the 
cargo until the ship should be re- 
paired, and might be in a condition to 
proceed on her voyage, and earn full 
freight, if the necessary repairs could 
be completed in a reasonable time; 
and if that could not be effected, to 
cause the cargo to be transported in 
another vessel. If the latter course 
of conduct was one of necessity, they 
ought to have pursued it immediate- 
ly, and transferred the whole re- 
mainder of the cargo to the vessel 
pee ones for its transportation 
fo) e destined place, in t S- 
sible delay”). Barik 
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from the intermediate port to its destination;%4 
however, no freight is payable if the owner of the 
cargo is compelled to take the cargo at the intermedi- 


ate port.’® 


[§ 291] f. Voyage Out and Return. Where a ves- 
sel is chartered for a voyage out and home, for a 
gross sum, the outward and homeward voyages are 
one, and the vessel’s return is a condition precedent 
Hven if freight is 
to be paid at a monthly rate, the contract may be 
indivisible and the return of the vessel a condition 


to the owner’s right to freight.8¢ 


precedent to payment of freight.87 


ages, one outward and one homeward, are contem- 


84. The Soblomsten, L. R. 1 A. & 
By 293° 

85. The Soblomsten, supra. 

[a] Goods forwarded on behalf of 


owners.—Where goods left at an in- 
termediate port are forwarded by the 
vice consul, acting in the name and 
on behalf of the owners of the cargo 
and at their expense, they cannot be 
said to be carried to their destina- 
tion by the shipowner in fulfillment 
of the charter party. Mitchell v. 
Darthez, 2 Bing. N. Cas. 555, 29 HCL 
659, 1382 Reprint 217. 


86. Towle v. Kettell,. 5 Cush. 
(Mass.) 18; Penoyer v. Hallett, 15 
Johns. (N. Y.) 332, 8 AmD 239; Bar- 
ker’ v, Cheriot, 2) Johns. (Nz Y.) 352. 
But see The Erie, 8 F. Cas. No. 4,512, 
3 Ware 225 (where the charterers 
were to advance the captain what 
money he might require to disburse 
the vessel, not to exceed one half of 


the freight, although the charter de- | 


scribed the voyage out and home as 
one voyage, this was not decisive, in 


fact of little significance); Weston 
Veo Minot, 29) BaeCas, sNoy 17 5453,. 3 
Woodb. & M. 437 (holding that 


freight contracted for in gross for a 
voyage out and in cannot be appor- 
tioned and recovered for a part of 
the cargo or a part of the voyage un- 
less, from some expression in the 
contract, or nature of the voyage, or 
act of the hirer of the vessel, or 
measure of the government, an ap- 
portionment becomes feasible and 
just); Sandry v. Lynch, 1 Mart. (La.) 
57 (holding that, where a ship is 
chartered for a voyage out and back 
for an entire sum, and the voyage is 
broken up by an attachment of the 
shipper’s goods before sailing, the 
ship will be entitled to one fourth the 
entire freight). 


[a] Thus (1) the owner cannot re- 
cover on the charter party. Penoyer 
v. Hallett, 15 Johns. (N. Y.) 332, 8 
AmD 239. (2) The owner, because of 
the entirety of the contract, cannot 
recover pro rata freight on the out- 
ward cargo. Penoyer v. Hallett, su- 
pra. 


[b] Maritime and common-law 
contrasted.—The Erie, 8 F. Cas. No. 
4,512, 3 Ware 225; Locke v. Swan, 13 
Mass. 76; Brown vy. Hunt, 11 Mass. 
45. 


87. Blanchard v. Bucknam, 3 Me. 
1; Hamilton v. Warfield, 2 Gill & J. 
(Md.) 482, 20 AmD 448. 


[a] Illustrations.—Where | the 
charter party does not mention an 
outward, as distinct from a home- 
ward, voyage, but speaks only of one 
voyage, to be paid for at a certain 
rate per ton per month to be paid on 
the completion of the voyage, no hire 
is to be paid but on the completion of 
it. Coffin v. Storer, 5 Mass. 252, 4 
AmD 54; Cutts v. Frost, Smith (N. 
H.) 309. 
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But if two voy- 


88. Coffin v. Storer, 5 Mass, 
4 AmD 54. 


89. Wye Shipping Co. v. Hunter, 
211 Ala. 326, 100 S 475. 


[a] “Cesser clause” (1) of a char- 
ter party will not necessarily release 
the charterer from the obligation to 
pay freight. See Wye Shipping Co. 


252, 


v. Hunter, 211 Ala. 326, 100’S 475, 
479 (where a charterer hired a ship, 
which was loaded with its own 


freight, under a charter party stip- 
ulating for the payment of a specified 
amount as freight, less advancements 
to be -indorsed on the bill of lading, 
and making the charterer primarily 
liable for the freight, the charterer 
is liable for an amount which it re- 
quired the master to receipt for, as 
an advancement, under protest, not- 
withstanding the provision of the 
charter party that the charterer’s re- 
sponsibility should cease on shipment 
of cargo and signing of the bill of 
lading). (2) “In a charter /party 
which contains a clause for cesser 
of the liability of the charterers, 
coupled with a clause creating a lien 
in favor of the shipowner, the ces- 
ser clause is to be construed, if pos- 
sible, as inapplicable to a liability 
with which the lien is not commen- 
surate.”’” Wye Shipping Co. v. Hun- 
ter, Supra [quot Crossman v. Bur- 
Tide eee Ose el SO Otm oo. tom lee 
ed. 106, 108 (demurrage)] (holding 
that, since the owner had lost his 
lien for the difference in freight 
charges wrongfully receipted for by 
indorsement on the bill of lading, the 
charterer was still responsible for 
freight due and unpaid). 


90-91. 
dersen, 239 N. Y. 


Susquehanna SS. Co. v. An- 
285, 146 NE 3881. 


92. Donaldson v. Severn: River 
Glass Sand Co., 138 Fed. 691; Otis 
Mfg. Co. v. The Ira B. Ellems, 50 Fed. 
934, 2 CCA 85 [aff 48 Fed. 591]; Love 
v. Ross, 4 Call (8 Va.) 590. See Ca- 
puccio v. Barber, 148 Fed. 473 (the 
owner is entitled to the stipulated 
freight in the absence of a clear un- 
derstanding that the amount is to 
be reduced in favor of the charterer). 
See also The Drottning Sophia, 153 
Fed. 1017 (where a provision is made 
in a charter party that it shall be 
superseded by the bills of lading, 
and an adjustment is made between 
the charterers and the master be- 
fore the sailing of the vessel and bills 
of lading are signed showing that no 
dead freight is due, it cannot be re- 
covered afterward by the owner from 
the charterers). 


[a] Effect of occurrence of ex- 
cepted peril.—Where a charter party 
was subject to the exception of “fire,” 
each party, in respect of what had 
been shipped and burned, was as if 
their respective obligations had been 
fulfilled pro tanto. The charterers 
were not liable to pay freight, nor en- 
titled to ship fresh cargo to fill up the 
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plated, and the vessel is lost on the latter, freight 
may be recovered for the outward voyage.*$ 


[§ 292] 2. Persons Liable. The charterer is pri- 
marily lable for the freight money.*® 1 
consideration of the assignment of the hire due on 
a charter party, the assignee agrees to pay a stated 
sum and the assignor agrees that if the sum shall 
exceed the money due by the charterers he will re- 
fund, the assignee assumes the obligations of the 
charterers to pay.®°-°1 


3. Amount and Rate—a. In General. 
Where the amount or rate of freight is stipulated, 
the charter party controls;°* thus freight may be 


Where, in 


space which had been occupied, and 
the freight which the shipowners re- 
ceived from others for goods carried 
in such space belonged to the ship- 
owners. Aitken  v. Hrnsthausen, 
[1894] I Q. B. 773. See also Weir v. 
Girvin, [1900] 1 @. Bi 45 G@vhere, 
after one thousand four hundred and 
seventy-eight tons had been loaded, 
they were destroyed by fire, a peril 
excepted by the charter party, and 
the charterers then shipped two thou- 
sand five hundred and ninety tons 
more cargo, with the amount de- 
stroyed two hundred and eighty-two 
tons less than the agreed basis of 
four thousand three hundred and 
fifty tons, it was held that the ad- 
vance freight, agreed to, must be 
calculated on the basis of four thou- 
sand three hundred and’ fifty tons, 
less the amount of the cargo de- 
stroyed by the excepted peril). But 
see The Luteken; 15) BS iCasj Non.8,= 
609, 6 Ben. 565 (although, by the 
terms of the charter party fire was 
mutually excepted, the charterer was 
held entitled to ship a sound cargo 
instead of the cargo damaged by fire 
and unladen by the master to re- 
pair the ship). 


[b] Time for exercise of option.— 
Where the charterer has an option to 
pay per ton delivered or per intake 
weight, if there is no stipulation in 
the charter party providing when the 
option must be exercised, it must be 
exercised when necessary; on deliv- 
ery, if the shipowner exercises his 
lien; otherwise the charterer need 
not make his election until the time 
set for payment. The Dowlais, 18 T. 
Tee OS attains evan esiodl is 


[c] Agreement of charterer and 
shipper as to the amount of freight 
for the shipment may bind the ship. 
See The Ada, 233 Fed. 325 (a ship, 
which retained on board and, instead 
of discharging, carried cargo loaded 
by a charterer at an agreed freight, 
after bankruptcy of the charterer and 
with knowledge of the contract, was 
bound thereby). But see Ralli v. 
Paddington SS. Co., 5 Com. Cas. 124 
(where, by a forward freight contract, 
contained in a shipping order, C D & 
Co. agreed to provide tonnage at, 16s 
6d a ton for the carriage of three 
thousand tons of wheat from Bombay 
to Liverpool, C D & Co. declared for 
the shipment of the wheat a steamer 
which had been chartered by M & Co. 
to carry a cargo from Bombay to 
Liverpool at a freight of 30s per ton, 
half the space of which had been sub- 
let by M & Co. to C D & Co., and the 
shippers knew that there was a char- 
ter party, but not its terms, but after 
two thousand, one hundred tons of the 
wheat had been loaded, when the ship- 
pers tendered to the captain for his 
signature bills of lading in which the 
freight was 16s 6d, the captain re- 
fused to sign the bills of lading un- 
less the difference between 30s and 
16s 6d was paid to him, in accordance 
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fixed according to the weight or measure of the cargo 
shipped,?* payable for the whole amount, although 
part is damaged or lost,°* or only for the amount 
If a specified load is contracted for, 


delivered.?® 


the owner is entitled to the full freight, although 


with the terms of the charter party, 
and the shippers, declining to pay 
this, demanded the return of their 
wheat, but the captain retained the 
wheat, and sailed without signing any 
bills of lading for it, it was held that 
there was no contract by the owners 
to carry wheat at 16s 6d; that the 
owners were not bound to return the 
“wheat to the shippers; and that the 
shippers were not entitled to recover 
from the owners the excess of freight 
above 16s 6d paid). 


{d] Particular phrases construed. 
—(1) “Bombay 25, sufficient cargo 
ballasting Calcutta 21 half.” Kin- 
near v. Powell, 3 Misc. 449, 451, 23 
NYS 182 [aff 142 N. Y. 684; 37 NE 
828]. (2) “Cuban invoice.” See 
Arenburg v. Grupe, 135 Fed. 238 (a 
provision in a charter party for the 
carriage of a cargo of timber from a 
Cuban port to New York fixing the 
freight per thousand feet, ‘Cuban in- 
voice,’ means the same as “Cuban in- 
voice measure,’ the term having a 
known meaning in the trade, as relat- 
ing to a peculiar system of measure- 
ment; and the vessel Owners are 
bound by such provision, although the 
agents who negotiated the charter had 
no actual knowledge of such mean- 
ing). “Cuban invoice” defined see 17 
Cease pas 9.0) 3) “Current rate of 
éxchange for approved commercial 
bills on London.” See Gripaios v. 
Wallis, 45 T. L. R. 161 (as used in a 
charter party, according to a custom 
of the trade ninety-day bills rather 
than sight bills). (4) “Four dol- 
lars per chaldron, Pictou mines meas- 
ure of 30 cwt.” Ward v. Whitney, 5 
IND Ye "Super, 399 [atk sN. ¥ic442T: 
(5) “Freight free, and all other con- 
ditions as per charter-party.” O’Brien 
v. 1,614 Bags of Guano, 48 Fed. 726. 
6) aa Going, ratei= (See Barretty v. 
The Wacousta, 2 F. Cas. No. 1,050, 1 
Flipp. 517 (where a charter party 
provides for freight at the ‘going rate” 
at the time the vessel presents itself 
for lading, such rate cannot be estab- 
lished by mere offers or demands, but 
is to be ascertained by the last actual 
contract made in good faith on that 
day in the same port for like services, 
or, where the rate varies, it is to be 
ascertained by the average for that 
day). “Going rate” defined see Going 
eu de. DP eilae (7) “Mixed cargo.” 
See Lichauco v. Armstrong, 17 Philip- 
pine 39 (in the Sargon-Hongkong 
trade). (8) ‘‘Necessary for the ac- 
commodation of the officers and crew 
and the storage of provisions,” ete. 
See Almgren v. Dutilh, 5 N. Y. 28, 33 
(as used in a charier party, by way 
of exception to the grant of the use 
of the whole vessel to the charterers, 
the words did not necessarily restrict 
the owners to what was actually and 
indispensably necessary—‘‘the small- 
est possible space which could be 
occupied, without preventing the in- 
tended voyage,” and thus relieving the 
charterers from the obligation to pay, 


at the usual charges, for freight 
placed in the cabin, forecastle, and 
Storeroomi).) ((9)) S"9.ciny x 3) inv See 


Young v. Canning Jariah Timber Co., 
4 Com. Cas. 96 (of planks, semble 
when measured in the customary man- 
ner). (10) “Per OM: .duch= board 
measure.” One Hundred and Highteen 
Svicks! Of) Limiber;, Ws was Cac ano: 
105519), 210) Ben. 86. -\(11)9 aPropers 
tionate rates.’”’” Nelson v. Recknagel, 


Se ee 
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ried.” 
16 N. Y. Super. 459. (12). “Whe price 
of bunker coal.” See Han- 


sen v. Wade, 16 Aspin. 398 [foll Maat- 
schappij Kralingen v. Newsum, The 
Times of April 26, 1921 (the test was 
what was the ordinary price in the 
trade, not what had the shipowner 
paid) J (where a clause in the char- 
ter party provided that, “if and when 
the price of good class bunker coal 
ordinarily used in this trade is re- 
duced to 80s. per ton, the freight to be 
10s. -per standard less,’ while loading 
a cargo for the outward voyage the 
ship took in bunker cval, for which 
the charterers paid 80s 4d a, ton, in- 
cluding a five per cent brokerage fee, 
the price of 80s named in the charter 
party meant the price quoted by the 
colliery and did not include broker- 
age). See Charlton SS. Co. v. Allen, 
38 T. L. R. 70 (deduction authorized 
by a similar clause allowed). (13) 
“The second port, before named.” 
Stewart v. Reed, 46 Me. 321, 323. 


93. See The Geneva, 9 F. (2d) 942 
(freight charge will be reduced in 
amount that weight of cargo was in- 
creased by moisture); Dakin v. Oxley, 
15.C) BEIN.GS* °646,5109" HCLV646 4a 
Reprint 938 (where the cargo, without 
loss or destruction of any part, has 
become accidently swelled or dimin- 
ished, as by drying, freight, usage 
of trade apart, is payable on the quan- 
tity shipped, because that is what 
the contract refers to). But see New 
Line-sSS, Co:jws Bryson, FL9LOT ssa. 
409 (where, by a charter party, it 
was agreed that the owners of a ves- 
sel should load a cargo at Riga and 
deliver at Grangemouth, ‘on being 
paid freight as follows, viz., for short 
props 19s., per intaken Gothenburg 
standard,’ and a cargo was loaded at 
Riga, the master signing a bill of lad- 
ing for six hundred and forty-two 
standards, but on arvival at Grange- 
mouth the cargo was, at the instance 
of the indorsees of the bill of lading, 
measured by the customs measurer, 
who found that it amounted only to 
five hundred and thirty-four stand- 
ards, and no part of the cargo had 
been lost on the voyage, it was held 
first, that, under the charter party, 
freight was payable on the amount of 
cargo shipped as measured at Riga, 
the port of loading; but, secondly, 
that, as it was not proved that the 
cargo had in fact been measured 
there, freight fell to be paid only on 
the amount of cargo delivered as 
measured at Grangemouth). 


[a] Spanish code of commerce 
makes a distinction between decrease 
and increase. Article 787 provides 
that the entire freight shall be due 
for goods which are deteriorated or 
diminished by accident without fault 
(caso fortuito), by intrinsic defect, or 
by the bad quality and condition of 
the packages. On the other hand, art 
791 enacts that, if the merchandise is 
increased in bulk or weight by natural 
causes, the merchant shall pay freight 
in proportion to the excess. Dakin v. 
Oxley, 15 C. B. N.S. 646, 109 ECL 646, 
143 Reprint 938. 


94. See cases infra this note. 
[a] Particular phrases construed. 
—(1) “On intake weight.” See One 


Thousand Bags of Sugar v. Harrison, 


53 Fed. 828, 4 CCA 34 [aff 50 Fed. 
116] (the charterer is bound to pay 


freight on the whole cargo taken 
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through the act of the charterer less is carried.°° 
Under the circumstances of the case the owner may 
not be allowed to recover as hire more than the stip- 
ulated amount if more than the specified load is ear- 
An owner, however, will be entitled to re- 


aboard, although part of it was dam- 
aged without the ship’s fault by an 
excepted peril, and sold on the voy- 
(2) “On the quantity intak- 
en.” See Christie v. Davis Coal, etc., 
Co., 110 Fed. 1006, 49 CCA 170 [aff 95 
Fed. 837] (where a charter, excepting 
losses by sea perils, provides for pay- 
ment of freight ‘‘on the quantity in- 
taken,” the charterer was bound for 
the payment of freight on the entire 
cargo, where any part was delivered, 
although the rest was jettisoned dur- 
ing a storm). 


95. See London Transp. Co. v. 
Trechmann, [1904] 1 K. B. 635, 644, 
(rate per ton of the gross weight 
shipped; “nothing inconsistent [in 
such provision] with the obligation to 
deliver the cargo in order to earn 
freight’); Spaight v. Farnworth, 5 
Q. B. D. 115 (‘‘on the intake measure 
of quantity delivered’’). 


96. The Frogner, 49 Fed. 876; The 
B. J. Willard, 3 F. Cas. No. 1,454, 8 
WklyNC (Pa.) 47; Shaw v. Hart, 21 
F. Cas. No. 12,720, 1 Sprague 567. See 
The Geneva, 9 F. (2d) 942 (if a char- 
erer has the option to ship an amount 
within certain limits, at an agreed 
rate per ton shipped, he is not liable 
for the maximum if he ship more than 
the minimum, although less than the 
maximum). 


[a] Thus (1) if the charter party 
provides for a minimum cargo, the 
vessel is entitled to the freight on 
the minimum, whether furnished by 
the chartérer or not. The Geneva, 9 
F. (2d) 942. (2) Wherea party con- 
tracts to load a ship at a stipulated 
price per ton and fails to ship the 
whole number of tons, he is liable for 
the deficiency. Heckscher v. McCrea, 
24 Wend. (N. Y.) 304. (3) Where the 
whole of a vessel is chartered to take 
a cargo at certain specified rates per 
ton, square foot, and the like, the own- 
er of the vessel is entitled to freight 
for a full cargo, and not for what the 


vessel actually carried. Duffie v. 
Hayes, 15 Johns. (N. Y.) 327. 
[b] Illustrations.—(1) Under a 


charter to furnish a full cargo of law-. 
ful merchandise and to pay thirty dol- 
lars per gross ton delivered to vessel 
and for not less than two thousand 
two hundred and fifty gross tons, her 
dead weight capacity, the charterer 
loading lumber, “lawful merchan- 
dise,” but not measured by tons but 
in standards or feet, into all the cargo 
space, was bound to pay for two thou- 
sand two hundred and fifty gross tons, 
although the cargo loaded was less. 
The Addison EF. Bullard, 252 Fed. 241 
[aff 258 Fed. 180,169 CCA 248]. (2) 
If rate is per package of a certain size , 
for a full cargo, and a cargo is loaded 
of packages of larger size, the owner 
ean recover as for a full cargo of the 
size specified. Atkins v. Fiber Disin- 
tegrating Co., 18 Wall. (U. S.) 272, 21 
laieds (841) fatiu2= He Cas. INio.wW602.pNT 
Blatchf. 555 (rev 2 F. Cas. No. 691, 
2 Ben. 381)]. 


[ec] Approximation clause.—See 
Parker v. Tiers, 29 Fed. 800 (allowing 
fair margin). 


97. See Shaw v. Folsom, 38 Fed. 
356 [aff 40 Fed. 511] (where a char- 
terer contracts with the owner to load 
the vessel with a certain cargo not to 
exceed a specified amount, and by 
error of both the master and the char- 
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cover from a charterer a reasonable amount, in ad- 
dition to the stated charter freight, for the ear- 
riage of a deck cargo not provided for by the char- 
ter.°* Where a ship chartered to carry a specified 
cargo is loaded with another cargo, a promise is im- 
plied on the part of the charterer to pay a reasonable 
freight for such cargo,®® at least as much as would 
have been due for the cargo specified. 


Pro rata freight. If the charterer, on acceptance 
of his goods at an intermediate port instead of the 


terer the vessel takes on board more 
than that amount, because of which 
additional weight the vessel is de- 
tained, the shipowner cannot, in addi- 
tion to his claim for damages, recover 
pro rata freight for the transportation 
of the additional weight). 


98. Patagonia SS. Co. v. Gans SS. 
Line, 243 Fed. 532, 156 CCA 230. See 
Ursula Bright SS. Co. v. Ripley, 8 
Com. Cas. 171 (where the Anglo-Amer- 
ican cotton charter party provides 
that the charterer is to have the op- 
tion of shipping damaged cotton on 
deck, consistent with the seaworthi- 
ness of the steamer, such to be at the 
shipper’s risk, and expense, and that 
the charterer is fully to insure the 
freight thereon, the charter party con- 
taining no provision for the payment 
of freight on such deck cargo, the 
shipowner is entitled to a reasonable 
freight on cotton so shipped). 


[a] Reason for rule.—The char- 
terer, having used a part of the vessel 
to which it had no right, must pay 
the owner forit. Patagonia SS. Co. v. 
Gans SS. Line, 243 Fed. 532, 156 CCA 
230. 


[b] Measure of compensation.— 
See Patagonia SS. Co. v. Gans SS. 
Line, 243 Fed. 532, 535, 156 CCA 230 
(‘The charterer in the case cannot be 
regarded as a wrongdoer because the 
master did not refuse to receive the 
lumber on deck; he taking the posi- 
tion that, while the charter did not 
allow a deck load, the owner could 
sue the charterer for compensation. 
For the same reason the charterer 
cannot be regarded as a trustee for 
the owner in respect to the freight 
collected from the consignees. . . . 
That value [the reasonable value of 
the use of the deck] cannot be the 
market rate of freight which the own- 
er could recover by putting the space 
in the market, because it was not en- 
titled either to use the spave itself or 
hire it to others. The charterer was 
the only person in the world the own- 
er could deal with. It had already 
paid for the voyage in the lump 
freight on the vessel’s dead-weight 
capacity. What the owner should re- 
ceive for this deck space which could 
have been used by no one else in cer- 
tainly not the market rate of freight, 
nor what this favored person could 
eollect from others’’). 


99. Steven v. Bromley, [1919] 2 K. 
B. 722 [dist The Olanda, [1919] 2 K: 
B. 728 note (where the charter party 
provided for a cargo of wheat and lin- 
seed and only wheat and linseed were 
shipped, but by mistake more of lin- 
seed than stipulated, on the special 
facts it was found that the excess had 
been tendered and accepted as cargo 
under the charter party and was not 
liable at the current rate) ]. 


1. American Metal Transp. Co. v. 
Rederiakties Dragor, 293 Fed. 817. 


[a] IlustrationmWhere a_ ship 
chartered for carriage of a cargo of 
nitrate of soda, of which she could 
carry her rating of six hundred tons, 
was loaded by the charterer with gen- 
eral cargo, for which she had space 
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changed.® 


for only four hundred and fifty-one 
tons, the charterer was held bound to 
pay at the charter rate per,ton on 
six hundred tons. American Metal 
Transport Co. v. Rederiakties Dragor, 
293 Fed: 817. 


2. See supra § 290. 


8. Coffin.v. Storer, 5 Mass. 252, 4 
AmD 54; Mitchell v. Darthez, 2 Bing. 
N. Cas. 555, 29. HCL 659, 132 Reprint 
247. See” Vance v.° Clark, I ha. 324 
(where goods were returned to port 
of sailing, but acceptance was treated 
as if at intermediate port, half freight 
was allowed). 


4. Coffin v. Storer, 5 Mass. 252,'4 
AmD 54 [disappr Luke vy. Lyde, 2 
Burr. 882, 97 Reprint 614 (proportion 
in time of sailing) ]. 


5. See cases infra this note. 


[a] For example: (1) Decrease. 
See U. S. v. Cargo of Lumber on The 
Springfield, 7 F. (2d) 806 (a charter 
party for carriage of lumber, provid- 
ing that any reduction in North At- 
lantic-Pacifie west-bound conference 
freight rates on lumber or its products 
prior to commencement of loading 
should apply to charter party, was 
held to mean that lower freight rate 
fixed by conference should apply). 
(2) Increase. See Seville, ete., Car- 
ryang CO. wlate.e Vie MOAN ol ede ae Eu. 
522 (where the charterers sold a quan- 
tity of coal to a firm in Constanti- 
nople, chartered a steamer to take the 
coal to Constantinople, but war with 
Germany broke out when the steamer 
was in the Mediterranean, and the 
charterers agreed to sell the cargo to 
the British admiralty and to deliver 
it at the Piraeus; however, when the 
vessel was off Tenedos, the Admiralty 
requisitioned about two thirds of the 
coal and shortly afterward the char- 
terers, not knowing of the requisition, 
gave an undertaking to the shipown- 
ers, who did not know of it either, 
that in consideration of discharge at 
the Piraeus they would pay 5s a ton 
extra on the cargo, and the vessel 
went to the Piraeus with the assent 
of the Constantinople firm, and ulti- 
mately the Admiralty paid the char- 
terers for the whole of the cargo, the 
part discharged at Tenedos being 
treated as made under the contract 
for delivery at the Piraeus, the ship- 
owners were entitled to recover only 
the extra freight on so much of the 
cargo aS was landed at the Piraeus). 


[b] Failure of consideration.—(1) 
An indorsement on a charter increas- 
ing the rate, made without considera- 
tion, is void. Allen v. Bareda, 20 N. 
Y. Super. 204. (2) A charterer re- 
delivering a vessel before the expira- 
tion of the charter and rechartering 
the vessel at a lower rate is liable for 
the original charter rate. Britain SS. 
Co. v. Munson SS. Line, 25 F. (2d) 
868. 


Modification of charter party in 
general see supra §§ 177, 178. 


6. See cases infra this note. 


[a] Particular charters construed. 
—(1) A time charter, requiring the 


_[§ 294] b. Time Charter Hire. 
hire, under a charter party, begins or ends’ but, 
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port of destination is to pay pro rata freight,? the 
amount he has to pay is according to the benefit he 
has received,’ based on the proportion in rates of 
freight between the port of shipment, and the ports 
of acceptance and destination.* 


Change in rate. By agreement, as part of the char- 
ter party or in modification of it, the rate may be 


The time when 


charterers to pay a certain sum for a 
day “or fraction thereof,’ commenc- 
ing from the day of delivery, and at 
the same rate “for any part of a day,” 
did not obligate the charterer to pay 
for that part of the day of delivery 
elapsing before the tug was ready to 
commence the service; under a provi- 
sion that the hire was to continue un- 
til delivery to the owners at her berth 
at certain docks, where the tug was 


| tied up at its berth after the custom- 


house had closed for the day, the char- 
terer was not liable for the hire for 
a part of the following day, although, 
under a government regulation, it 
could not enter on another charter un- 
til entered at the customhouse. The 
Pensacola, 263 Fed. 661. (2) Under 
a charter by which a dredge was 
hired to help float a sunken vessel, 
the charterer to pay the crew and for 
all supplies from the time the dredge 
left the place where she was then em- 
ployed until she was returned there, 
and to furnish all towage, hire was 
not merely payable for the time while 
the dredge was working, as if under 
a contract for her services, but from 
the time the dredge was ready to 
leave the place she was first employed 
at until she resumed her work there. 
North Atlantic Dredging Co. v. McAl- 
lister Steamboat Co., 202 Fed. 181, 120 
CCA 395. (3) Under a charter, pro- 
viding that charter hire should com- 
mence “from the day on which she is 
delivered or placed at the disposal of 
the, charterersi ates. = os ie OF ayes 
in such dock or such safe wharf or 
place as charterers may direct,” the 
vessel was delivered when, by direc- 
tion of the charterers’ agent, she pro- 
ceeded to one of the designated ports 
and as near as possible to a coaling 
wharf to await her turn to coal, and 
the charter hire then commenced, al- 
though she was obliged to wait sev- 
eral days for a berth. Anderson v. 
Bowring, 197 Fed. 67%. 


Under cesser clause see infra text 
and notes 27-81. 


7. See cases infra this note. 


[a] “Redelivery” construed.—See 
Italian State R. Co. v. Mavrogordatos, 
[1919] 2 K. B. 305 (where, under a 
time charter party, the use of a ship 
and the services of her master and 
crew were placed at the disposal of the 
charterers, the charterers agreeing to 
pay hire at a certain rate month- 
ly in advance until her “redelivery,” 
and where, failing punctual payment 
of the hire, the owner had liberty to 
withdraw the vessel from the service 
of the charterers, and did so. the shin 
being on a voyage from Algiers to 
Barry under the charterers’ orders, 
the owners by notice to the charter- 
ers cancelling the charter party, it 
was held that the effect of the notice 
was to preclude the owner from any 
right to further hire payment after 
the date of the notice, that the char- 
ter party not being a demise of the 
ship, but a contract for the hire of 
services, the word “redelivery” could 
not be construed literally; that the 
owner, by his notice, necessarily with- 
drew from the charterers any right to 
give further directions to the macter, 
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in a charter for an indefinite period, the stipulated 
hire continues until the end of at least one complete 
Unless the charter provides for cessation of 
hire,® as in specified contingencies,’ hire runs con- 
Charter money is not payable where 


trip.* 
tinuously.'? 


which right thereupon revested in the 
owner; and that there was then noth- 
ing that the charterers could do in 
the way of redelivering the ship to 
the owner). 


{b] Particular charters construed. 
—Reindeer SS. Co., Ltd. v. Forslind, 
24 T. L. R. 529 (where a steamship 
was hired for the term of six calendar 
months, the charterers to pay a cer- 
tain rate per month and at the same 
rate for any part of a month, hire to 
continue from the time specified for 
terminating the charter, until her re- 
delivery to owners at a port in the 
United Kingdom, payment of hire to 
be made as follows: half monthly in 
advance except for the last half 
month, which time to be estimated 
and paid in advance up to such time as 
steamer is expected to be redelivered, 
the charterers contending that they 
were entitled to redeliver the vessel 
during the currency of the last half 
month, and éhat on doing so they were 
only liable for a proportionate part of 
the last half month’s hire, it was 
held that the clause as to the mode of 
payment of hire did not alter the 
duration of the hiring, which was for 
six months certain; that the meaning 
of the clause as to the last half 
month’s hire was that the charterers 
were to pay, along with that install- 
ment, for any extra period beyond the 
six months until the vessel should be 
redelivered; and therefore that the 
charterers were not entitled to rede- 
liver the vessel during the currency of 
the last half month and claim an 
abatement in respect of the hire). 


{c] Loss of vessel.—VWhile a hirer 
of scows which went adrift by reason 
of the insufficiency of the lines with 
which they were equipped by the own- 
er, if negligent in failing to make an 
effort to recover the vessels, or 
promptly to notify the owner of their 
loss is liable for damages approxi- 
mately resulting from such negli- 
gence or delay, the contract cannot 
be considered as remaining. in force 
thereafter, so as to render him liable 
for further hire. International Con- 
t-acting Co. v. Walsh, 115 Fed. 851. 


8. See Leach v. Hughes, 74 Misc. 
69, 131 NYS 570 (the right of a char- 
terer of a vessel for an indefinite 
period to use the vessel for a single 
trip, at the charter hire, cannot be cut 
off-by notice from the owner for the 
return of the vessel within a specified 
time, under penalty to pay the market 
value of the use thereof). 


9. See cases infra this note. 
[a] “Calendar day,” “working 
day.’—Where a derrick boat was 


hired on a basis of calendar days, by 
a “calendar day’ was meant twenty- 
four hours, and the charterers were 
not liable for use in excess of eight 
hours a day; the expression ‘‘calendar 
day” is equivalent to another expres- 
sion often used in admiralty, that is, 
“working days.” This has a settled 
and definite meaning and means days 
as they succeed each other, exclusive 
of Sundays and holidays. In mari- 
time affairs ‘“‘working days’ means 
running or calendar days on which 
the law permits work to be done, but 
excludes Sundays and legal holidays, 
but not stormy days. Sherwood v. 
American Sugar Refining Co., 8 F. 
(2d) 586 [rev 3 F. (2d) 332]. 
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[b] “Catch time charter” 
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the charter provides that it is not to be paid for time 
lost by reason of the occurrence of a specified con- 
tingency,’2 such as damages that prevent the -work- 
ing of the vessel,!* the vessel unfit for use because 


is one; worthy during the voyage and cannot 


under which compensation is paid for | subject the owner to any loss or dam- 
the time the boat is actually used. age resulting from the retardation, oc- 


Schoonmaker-Conners Co. v. New 
York Cent. R. €o., 12 F. (2d) 314 [aff 
PP IDS (PCV Balls 


[ec] Docking.—(1) Under a 
clause providing for suspension of 
hire while the ship is docked for 
clearing and painting, the charterer is 
entitled to credit for the time so con- 
sumed. Bollman y. Tweedie Trading 
Co., 150 Fed. 434. (2) Under-a pro- 
vision that steamer should be docked 
and cleared “whenever charterer and 
master think necessary, but at least 
once in every six months,” during 
which time the charter hire should be 
suspended, the charterer was entitled 
to have her docked at the expiration 
of six months from the last prior 
docking, although that was previous 
to the charter, on evidence that such 
was the custom. Munson SS. Line v. 
Miramar SS. Co., 166 Fed. 722, 92 CCA 
412 [167 Fed. 960, 93 CCA 360 (cer- 
tiorari denied 214 U. S. 526, 29 SCt 
704, 53 L. ed. 1068)]. (3) Such pro- 
vision applies, even though the vessel 
does not need dry-docking. Noyes v. 
Munson SS. Line, 173 Fed. 814; Mun- 
son SS. Line vy. Miramar SS. Co., 
supra. (4) “Payment of the hire to 
be suspended until she is again in 
proper state for the service,’ as used 
in such provision, means payment to 
be suspended until the vessel is re- 
turned to the charterer after the 
docking. Munson SS. Line v. Mira- 
mar SS. Co., supra. (5) But a pro- 
vision of a time charter party for al- 
lowance to the charterer of time lost 
by “docking” has been held not to ap- 
ply to the time when the vessel was 
docked for receiving or discharging 
cargo or taking on bunker coals. See 
Anderson v. Bowring, 197 Fed. 675, 
678 (“The ‘docking’ referred to is that 
required to keep the vessel in ‘work- 
ing’ order to enable the owner to per- 
form his obligation to provide a 
serviceable craft’). (6) The hirer 
is not entitled to a deduction because 
of the failure of the owner to dock 
and clean the vessel where he had ex- 
clusive control of the vessel through- 
out the period of the charter and 
made no request or demand that the 
vessel be docked and cleaned. Mon- 
sen v. American Importing, etc., Co., 
211 Mass. 387, 97 NE 891. 


10. See infra text and notes 12-19. 


11. See cases infra this note. But 
see Stokely v. Smith, 23 F. Cas. No. 
13,4738, 2 Ben. 407 (under a charter 
party for a voyage to a certain port, 
or, in case it be blockaded, to a mar- 
ket and return, the vessel is not lia- 
ble for the time necessarily consumed 
in the deviation to ascertain whether 
the port of destination was block- 
aded). 


[a] For example, even though the 
vessel (1) is detained while under- 
going repairs (U: S. v. Shea, 152 UU. 
S. 178, 14 SCt 519, 38-1. ed. 403')) See 
Cook v. Gowan, 15 Gray (Mass.) 237 
[under a charter party for a term of 
months, the hire due at specified in- 
tervals, by which the owner agrees 
that the vessel shall be kept. tight, 
stanch, well fitted, and tackled for a 
voyage, the charterer takes on him- 
self the risk of such delay as is neces- 
sary to enable the owner to perform 
his contract of keeping the vessel sea- 


casioned by putting into port for re- 
pairs]), (2) or as a prize (Spafford v. 
Dodge, 14 Mass. 66), (3) or because 
of an embargo (Minot v. Durant, 7 
Mass. 436), (4) a strike (Braemount 
SS. Co. v. Weir, 11 Aspin. 345), (5) a 
dangerous floe of ice (Daniels v. Little 
Rock Packet Co., 118 Ark. 330, 176 
SW 331), (6) or negotiations of the 
charterer and the owner for a change 
in the charter party terms (New York, 
ete., Mail SS. Co. v. Salvesen, 298 Fed. 
625), (7) or the charterer’s unreason- 
able demand (Olsen v. U. S. Shipping 
Co., 213 Fed. 18, 129 CCA 607 [rev 195 
Fed. 147]). , 


12. See cases infra this note; 
infra text and notes 13-19. - 


[a] Particular phrases construed. 
—(1) “Average accidents.” Barker 
v. Moore, etc., Co., 40 F. (2d) 410 
[aff 36 F. (2d) 104]. (2) “Deficiency 
of men or stores breakdown 
. . . any other cause preventing 
full working of the vessel.” Damp- 
skibs Aktieselskabet Jeanette Skinner 


and 


v. Munson SS. Line, 20 F. (2d) 345 
[certiorari den 275 U. S. 561, 48 SCt 
120, 72 i. ed. 427). | (3) SMutually, 
absolved . . . hindered or _ pre- 
vented . . . through strikes.” 
Brown v.* Turner, [1912] A. C. 12. (4) 
“Or other accident shallow 


harbours, rivers or ports where there 
are bars causing detention to the 
steamer through grounding or other- 
wise.” The Magnhild v. McIntyre, 
TREO ZANE Ziel Os 


13. See Fraser v. Bee, 
Rep. 336. 


[a] Damage sustained before mak- 
ing of charter party is within the ap- 
plication of a cesser clause contingent 
on damage preventing the vessel 
working. The Hssex Envoy, 18 Aspin. 


49 Wkly. 


[b] Damage to ship, not to cargo. 
—See Choate, as arbitrator, in The 
Hackney [cit and appr The Santona, 
152 Fed. 516, 520 note] (where a char- 
ter party provides that loss of time in 
case of accident to the cargo is to be 
borne by the charterer, but that the 
payment of hire shall cease if dam- 
age prevents the working of the ves- 
sel, such damage refers only to dam- 
age to the ship, and not to the cargo, 
even though a fire in the cargo makes 
it necessary to put into port for the 
safety of the ship). 


{c] Damage need rot be structural 
within the application of an off-hire 
clause contingent on damage prevent- 
ing the vessel working. Steamship 
-Knutsford Co. v. Barber, 261 Fed. 866 
[certiorari den 252 U. S. 586, 40 SCt 
396, 64 L. ed. 729). 


[d] “Loss of time.”-—See Steam- 
ship Knutsford Co., Ltd. v. Barber, 
261 Fed. 866, 868 [certiorari den 252 
U. S. 586, 40 SCt 396, 64 L. ed. 729] 
(where a charter party provided for 
cesser of hire “in the event of loss of 
time from . . . damage prevent- 
ing the working of the vessel” and 
fire broke out in the hold, which had 
to be flooded, and for that reason the 
cargo had to be removed and exam- 
ined, it was held that, although the 
fire caused a buckling of bulkheads, 
and it was necessary to clean the 
holds, etc., before the vessel was 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of any defect in her outfit,4 breakdown,!*® break- 
down of machinery,'® deficiency of men,‘ accident 
requiring discharge of any part of cargo or bunk- 
ers,** or restraint of princes, rulers, and people.?® 
Where the charter specifies certain contingencies in 
which hire is to cease, these cannot be enlarged by 
The right’ to off-hire, otherwise ex- 
isting, is not lost by nonuser of the vessel.2! 
lay-up is merely a subterfuge to evade payment of 
hire, the charter money must be paid as if the vessel 
No hire is payable 
for the time the ship is put into condition to earry 
the cargo for which she is chartered;?* nor where 
the delay of the ship in commencing?‘ or during?> 
her service under the charter was due to failure to 


implication.?° 


29 


were actually in commission.22 


again in a seaworthy condition, the 
charterer is not entitled to deduct 


hire during the period consumed in 
removing the cargo, etc.). 
14. Hills v. Leeds, 149 Fed. 878 


[aff'158 Fed. 1020, 85 CCA 489] (evi- 
dence held insufficient to warrant a 
pro rata return of the charter money 
to be made to the hirer). 


15. In re Traae, [1904] 2 K. B. 877. 


16. Steamship Knutsford Co., Ltd. 
v. Barber, 261 Fed. 866 [certiorari den 
252 U. S. 586, 40 SCt 396, 64 L. ed. 
729] (a charterer is not entitled to 
deduct hire for inefficiency of ma- 
chinery, which lessened the vessel’s 
speed, under a provision of the char- 
ter party providing, that hire should 
cease on breakdown of machinery 
“preventing the working of the ves- 
sel’’). 


17. The Canadia, 241 Fed. 233, 154 
CCA 153 [mod 234 Fed. 187, 236 Fed. 
599]. 


[a] Quarantine.—(1) Under a 
charter which required the owner to 
provide the crew, and provided that, 
in case of loss of time from deficiency 
of men, the hire should cease during 
the detention, the charterer is entitled 
to a deduction of hire during the time 
the vessel was detained at quarantine 
in consequence of illness among the 
crew, and the requirement of the 
quarantine officers that a new crew 
should be shipped. Tweedie Trading 
Co. v. Emery, 154 Fed. 472, 84 CCA 
253. (2) Under a provision for a 
suspension of charter hire in case of 
deficiency of men preventing the 
working of the vessel, the detention 
of the vessel in quarantine on account 
of the crew, after the vessel would 
oiherwise have been released, consti- 
tuted a constructive deficiency of men. 
Gow v. Gans SS. Line, 174 Fed. 215, 
98 CCA 223. (3) Wherea vessel was 
detained and quarantined for three 
days, during which time the crew 
were physically able to move the ves- 
sel, but were held as suspects, and 
thus constructively inefficient, the 
charterer was entitled to deduction 
from the charter hire. Noyes v. Mun- 
son SS. Line, 173 Fed. 814 [foll 
Tweedie v. Emery, 154 Fed. 472]. (4) 
The detention of the vessel under a 
time charter at an intermediate port 
under a quarantine regulation of the 
state because she came from a port 
which was presumptively infected 
and because fever appeared among her 
men was not caused by a “deficiency 
of men,” within a clause of the char- 
ter party relieving the charterer from 
the payment of hire in case of delay 
from such deficiency. Clyde Comm. 
SS. Co. v. West India SS. Co., 169 Fed. 
275, 278, 94 CCA 551 [dist Tweedie 
Trading Co. v. Emery, 154 Fed. 472, 
84 CCA 253]. 


[b] Illness of captain.—See North- 
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If the 


ern SS. Co. v. Harn-Line SS. Co., 175 
Hedy O29 SO oo COA bane toll 
Tweedie Trading Co. v. George D. 
Emery Co., 146 Fed. 618 (aff 154 Fed. 
472, 84 CCA 253)] (under a charter 
providing for cesser of hire in the 
event of loss of time from deficiency 
of men, where a vessel was refused 
clearance papers after her discharge 
on account of illness of her master, 
Which incapacitated him from _ per- 
forming his duties, and after she was 
cleared was obliged to put in at an- 
other port for the same reason, the 
charterer was entitled to deduct from 
the hire for such time, where there is 
nothing in the record to show that, 
if there had been another competent 
captain available, the port authorities 


would nevertheless have held the 
ship). 
18. Denholme, Ltd. v. 


Shipping 
Controller, 90°L2 Jn KB, 856: 
19. See cases infra this note. 


[a] Quarantine.—(1) <A provision 
excepting restraints of princes, rulers, 
and people covers a detention of the 
vessel in quarantine. Glasgow Steam 
Shipping Co. v. Tweedie Trading Co., 
154 Fed. 84. (2) The detention of a 
vessel under a time charter at an in- 
termediate port under a quarantine 
regulation because she came from a 
port which was presumptively infect- 
ed and because fever appeared among 
her men was through “restraint of 
princes or people” and the charterer 
was entitled to no deduction and not 
protected by the exception from pay- 
ing hire because he was not thereby 
prevented from paying hire and be- 
cause he had the use of the vessel. 
Clyde Comm. SS. Co. v. West Indian 
SS. Co.,,169 Fed. 2.75; 94.CCA 551.” (3) 
Where a ship was quarantined for 
thirty-six hours, a clause of its char- 
ter’ ‘providing that “restraint of 
princes, people,” etce., “shall excuse 
a compliance with this charter,” al- 
though during such detention ‘‘com- 
pliance”’ with the charter party was 
“excused,” it does not follow that 
such clause suspends the payment of 
charter hire, during the ordinary 
course of a voyage undertaken for 
the charterer’s gain, when some peri- 
od of quarantine was ordinarily to 
be expected, and it is specifically pro- 
vided that hire is to be paid after the 
vessel is placed at the charterer’s dis- 
posal to continue until her redelivery 
and deductions for hire are specifical- 
ly provided for in the usual break- 
down clause among which time lost in 


quarantine is not included. The San- 
tona, 152 Fed. 516. (4) Where a 
time charter contained a_ condition 


that payment of the stipulated hire 
should cease during loss of time oc- 
casioned by certain specified circum- 
stances, but among these detention in 
quarantine was not mentioned, and 
where a further clause “restraints of 
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perform her charter obligations. The charter party 
may stipulate that charter money is not to cease un- 
der certain circumstances.?° 


Point of time when hire ceases or is resumed un- 
der off-hire clause. If hire is to cease after a speci- 
fied contingency has lasted a certain number of 
hours, the charterer cannot tack together several 
lesser periods to make the requisite period;?? but 
should the cesser clause apply, the charterer is en- 
titled to the whole time lost, not merely to that over 
the requisite period.?§ 
templated is the breakdown of machinery, the break- 
down occurs at the point of time when the defects 
become so serious as to render it necessary in the 
opinion of a prudent navigator that the vessel pro- 


Where the contingency con- 


princes and rulers” were “mutually 
excepted,’ and, the vessel having been 
detained for some days in quarantine, 
the charterers declined to pay the hire 
for that period: on the ground that 
quarantine fell within the exception of 
“restraints of princes and rulers,” it 
was held that the charterers were lia- 
ble for the hire during the period the 
vessel was in quarantine. Aktiesel- 
Hae Lina v. Turnbull, [1907] S. C. 


07. 


20. Clyde Commercial Steamships 
v. U: S: Shipping Co., 152 Ped. 516. 


21. The Yaye Maru, 274 Fed. 195 
[mod 265 Fed. 850, and certiorari den 
257 U. S. 638, 42 SCt 50, 66 L. ed. 410]. 


22. Wessels v. The Ceres, 72 Fed. 
936, 19 CCA 243 [rev 61 Fed. 701]. 


23. La Compania Bilbaina de Nave- 
gacion de Bilbao v. Spanish-American 
Bight, etc:, Co: 146 UMS .tsee sas er 
142, 36 L. ed. 1054 [aff 31 Fed. 492]. 
See also cases infra this note. 


[a] Fumigation.—The time con- 
sumed in fumigating the vessel was 
not chargeable to the _ charterer. 
Britain SS. Co. v. Munson SS. Line, 
3iy F. (2d) 530 [mod 25 BF. G2a)ssés; 
and op conformed to 34 F. (2d) 980, 
and certiorari den 280 U. S. 574 mem, 
50 SCt 29 mem, 74 L. ed.’ 625 mem, 
and dist Dampskibs Aktieselskabet 
Jeanette Skinner v. Munson SS. Line, 
20 F. (2d) 345, where the necessity 
for fumigation grew out of the ship’s 
service under the charter]. 


24. See Lombard SS. Co. v. Lanasa, 
etc., SS. Co., 163 Fed. 433 (where a 
steamship was chartered for a term 
of six months for a monthly hire, 
and it was understood by both par- 
ties that with other vessels she was 
to be used in making regular trips 
from Baltimore to Jamaica for ba- 
nanas, a round trip to be made every 
two weeks, that she was to be deliv- 
ered on March 5 to start on the first 
voyage, but was not tendered until 
the 11th, when the charterers refused 
to receive her until the 19th, the time 
she should have started on her sec- 
ond voyage, the charterers were liable 
for her hire only from the 19th). 


25. Hine v. New York, etc., Co., 68 
Fed. 920 [aff 73 Fed. 852, 20 CCA 63]. 


26. See Chesbrough v. Boston El. 
R. Co., 263 Fed. 267 (under a charter 
party making the owner not liable for 
demurrage due to strikes on board the 
vessel, the charterer cannot make de- 
ductions from the freight money for 
days the vessel was out of commis- 
sion due to such strikes). 


27. Steamship Knutsford Co., Ltd. 
v. Barber, 261 Fed. 866 [certiorari den 
252 U. S. 586, 40 SCt 396, 64 L. ed. 
729]. 


28. Meade-King v. Jacobs, [1915] 
2K. B. 640. 
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ceed to a harbor for repairs.?® 


the voyage.*° 


in loading or unloading it.** 


Delayed or premature redelivery. 
ery is refused by the shipowner until the vessel is 
put in good order, as stipulated in the charter party, 
although the charterer is hable in damages,** no 


29. Giertsen v. Turnbull, 45 Sc. L. 
Rep. 916. 
30. Vogemann v. Zanzibar SS. Co., 


ae Comm CAs. 254° 
[1917] 2 K. B. 54 


[a] Clause does not provide full 
indemnity to the charterers, but only 
until such time as the vessei is in 
efficient condition for ‘‘working.” 
Per Bailhache, J., in Smailes v. Evans, 
{1917] 2 K. B. 54 [appr Steamship 
Knutsford Co: ltd) ve Barber, 1262 
Fed. 866 (certiorari den 252 U.S. 586, 
40 SCt 396, 64 L. ed. 729)]. 


[b] Physical efficiency sufficient.— 
See Dunlop SS. Co. v. Tweedie Trad- 
INS OO, LT sewed. Wolo. LO02) CCAR 3 
[aff 162 Fed. 490] (a survey and a 
Lloyd's certificate of seaworthiness 
unnecessary). 


81. Hogarth v. Miller, [1891] A. C. 
48 [foll Lake Steam Shipping Co., Ltd. 
v. Bacon, 129 Fed. 819 (aff 145 Fed. 
1022) ]). See also cases infra this 
note. 


[a] Question is what is the par- 
ticular service which the ship has to 
render at the given time; if she can 
render that service she is efficient. 
Hogarth v. Miller, [1891] A. C. 48 
{foll The Canadia, 241 Fed. 233, 236, 
154 CCA 153 [mod Field v. Hafnia 
SS. Co., 234 Fed. 187 (aff 236 Fed. 599) 
(where a vessel had reached the port 
of destination, but before she docked 
a fire broke out on board by which 
she was seriously injured and delayed, 
after which she proceeded to her 
berth and unloaded, the charter pro- 
viding that hire should be suspended 
during the time lost by reason of dam- 
age to the vessel, the owner was en- 
titled to hire during the time of dis- 
charging; ‘the ship was then fully 
able to do all that was required of 
her, namely, to carry the lumber to 
the place of discharge, and to con- 
duct the work of unloading. She was 
not then being asked to receive a new 
cargo or to undertake a new voyage, 
and her fitness for service is to be 
judged by the immediate and the only 
task she was called upon to per- 
form’), and dist The Yaye Maru, 274 
Fed. 195 (off-hire allowed where a 
collision in port rendered the vessel 
unseaworthy for the storage of cargo, 
but the only use made of her by the 
charterer was to await the lifting of 
an embargo) ]. 


32. See infra § 302. 


33. Wye Shipping Co. v. Compag- 
nie du Chemin de Fer Paris-Orleans, 
TEES 2) eal = ees OTe 


34. Britain SS. Co. v. Munson SS. 
Line, 31 F. (2d) 530 [mod 25 F. (2d) 
868, and op conformed to 34 F. (2a) 
980, and certiorari den 280 U. S. 574 
mem, 50 SCt 29 mem, 74 L. ed. 625 
mem]; Trechmann SS. Co. v. Munson 
SS. Line, 203 Fed. 692, 121 CCA 650. 


Smailes v. Evans, 


Where hire is to 
cease in the event of damage preventing the working 
of the vessel “until she be again in an efficient state 
to resume her service,” hire is payable from the mo- 
ment when the repairs are completed, and not only 
from the time when the ship is ready to proceed on 
Moreover, the service of the vessel in 
carrying cargo is to be distinguished from her service 
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Overlap. 


[§§ 294-295 


hire is due after such tender.** Where the charterer 
had the right to set out on an overlapping voyage, 
but did not, the owner is entitled to hire only to the 
date when the vessel could be legally redelivered.** 


Where a time charter contemplates a 
possible overlap,*® unless the market rate in pay- 
ment of overtime is stipulated for, the owner will 
be entitled to the charter rate only.*° 


[§ 295] c. Claims, Deductions, and Offsets by 


Where redeliy- 


{a] Thus, the option which the 
charterer has to use the vessel on a 
voyage that will resuit in an over- 
lap cannot give the owner the right 
to insist on the charter hire for such 


voyage. Britain: SS. Co. v. Munson 
SS. Line, 31 F. (2d) 5380, 532..[mod 
25 F. (2d) 868, and op conformed 


to 34 F. (2d) 980, and certiorari den 
280 U. S. 574 mem, 50 SCt 29 mem, 
74 L. ed. 625 mem] (holding, per Veed- 
er, J., in Munson SS. Line v. Elswick 
Steam Shipping Co., 207 Fed. 984, 991 
[aff 214 Fed. 84, 130 CCA. 612], 57 
the voyage be reasonable it is com- 
pulsory; that is the charter hire must 
be paid,’ and similar language, rely- 
ing on the Munson case, supra, in 
Dampskibs Aktieselskabet Thor v. 
Tropical Fruit Co., 281 Fed. 740, 742, 
“plain obiter’’). 


[b] Illustration.—Where a vessel, 
chartered for ‘‘about 12 months,’ was 
surrendered twenty-nine days before 
the expiration of the twelve-month 
period, although a voyage which 
would take forty-three days would 
have been reasonable, and, to reduce 
the loss, the parties made a second 
charter, without prejudice, at a lower 
rate, the voyage taking fifty-nine 
days, the owner claiming hire at the 
original charter rate for fifty-nine 
days, the district court allowed the 
original rate for forty-three days, but 
on appeal the owner was awarded 
the original rate for only twenty-nine 
days, that is, until the expiration of 
the stated term of the charter. 
Trechmann SS. Co. v. Munson SS. 
Line, 203 Fed. 692, 121 CCA 650 [cit 
Britain SS. Co. v. Munson SS. Line, 
31 EY. (2d) 530]. 


35. See supra § 275. 
36. See Ropner vy. Inter-American 
SS. Co., 243 Fed. 549, 156 CCA 247 


[cit Straits of Dover SS. Co. v. Mun- 
son, 95 Fed. 690, and Anderson v. Mun- 
son, 104 Fed. 913 (where, considering 
time charters for a flat period with 
possible overlap, it was held that the 
rate would be only the charter rate) ] 
(under a time charter, the owner was 
held entitled to hire for overtime at 
the charter rate only). 


37. See cases infra this note. 
[a] Deductions or remittances al- 
lowed.—(1) Port charges. Rowland, 


etc. SS: Conve Walls, et4s to iy wi eoe 
(2) Percentage in lieu of weighing. 
English Coaling Co. v. Tatem, 63 Sol. 
J. 336. (3) “Delivered in a broken 
state.” Durkee v. Workman, 8 F. Cas. 
No. _.4,194 [aff 8 F. Cas. No. 4,195, 1 
WKlyNC (Pa.) 204]. 


[b] Deductions not allowed.—(1) 
“Light dues” are port charges, to be 
paid by the charterer, within the 
meaning of such term in a charter 
party permitting a deviation for the 
purpose of discharging part of the 
cargo on payment of port charges. 


Charterer or Agent. In general a charterer is enti- 
tled to a deduction or remittance®’? stipulated by 
the charter party, or other agreement, express** or 
implied.*® Likewise, the charterer generally is enti- 


Newman v. Lamport, [1896] 1 Q. B. 
20. (2) Penalty for failure to per- 
mit charterer to report vessel at cus- 
tomhouse. Mignano v. MacAndrews, 
49 Fed. 376 [aff 53 Fed. 958, 4 CCA 
6, and dist Gallo v. MacAndrews, 29 
Fed. 715, where a stipulated deduc- 
tion was allowed as a reasonable pro- 
vision against inconvenience and loss 
through failure to report promptly, 
and where no attempt was made to 
comply with the stipulation from the 
case in question when the master of 
the vessel reported to the charterer 
with reasonable promptness but the 
charterer claimed to annex unwar- 
ranted conditions]. 


[c] Salvage.—See Booker v. Pock- 
lington Steamship Co., [1899] 2 Q. B. 
690 (where a charter party provided 
that salvage was to be “for owners’ 
and charterers’ equal benefit,’’ the 
owners to maintain the vessel in a 
thoroughly efficient state, and hire to 
cease if damage prevented the vessel 
from working, and where the ship- 
owners obtained an award for sal- 
vage services rendered by their ves- 
sel towing another in distress, which 
resulted in damage to the towing ves- 
sel and loss of hire, ‘‘equal benefit” 
cannot be accorded to the shipowners 
and the charterers without taking 
into' account what each has contrib- 
uted toward securing the _ benefit, 
“salvage,” in the clause in ques- 
tion, meaning not the amount recoyv- 
ered in a suit but the net pecuniary 
result of the salvage operations: all 
losses must be deducted from the 
award and only the balance divided). 


38. See Wall v. Ninety-Five Thou- 
sand Feet of Lumber, 26 Fed. 716 
(where a power of attorney gave the 
managing owners authority to settle 
bills for freight, and, as incident to 
that, to agree to a remission on the 
price named in a subsequently written 
charter entered into by the captain). 


39. See cases infra this note. 


[a] Charterer held entitled to pay- 
ment or deduction.—Coal. See The 
Canadia, 241 Fed. 233, 154 CCA 153 
[mod 234 Fed. 187, and 236 Fed. 599] 
(a time charterer is entitled to pay- 
ment at market rates for bunker coal 
left on redelivery in excess of that re- 
quired by the charter party). 


[b] Charterer held not entitled to 
payment or deduction.—(1) Wxpens- 
es in caring for vessel while tied up 
because of ice and for repairs. Dan- 
iels v. Little Rock: Packet Conn ads 
Ark. 330, 176 SW 331. (2) Expense 
of surveyor. See Glasgow Steam 
Shipping Co. v. Tweedie Trading Co., 
154 Fed. 84 (where there was a dif- 
ference in the estimates of the owners 
and charterer in respect of the quan- 
tity of coal in a steamer’s bunkers at 
the time of her redelivery and each 
called in a surveyor, each should bear 
his own expense). (3) Lawyers’ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tled to a deduction from freight money as an offset 
to any breach of duty or obligation on the part of 
the owner*® or his agents! that results in damage*? 
or loss of cargo;4? delay in vessel’s arrival,** de- 
parture,*® or progress,*® in the delivery*? or dis- 
loss consequent on refusal to 
load a full cargo*® or failure to transport all the 


charge of cargo;4§ 


fees. See Wood v. Sewall, 128 Fed. 
M4 ieate woo Meda l20n6 wee GAG 580) 
(where, on the master’s refusal to de- 
liver without payment of unjustified 
claims, the consignee employed law- 
yers and then deducted their fees 
from the contract price, such fees 
cannot be recovered from the owner 
by the charterer, since the master 
took no part in the employment of the 
lawyers). 


40. Chesbrough v. 
Co., 263 Fed. 267. 


[a] Deduction allowed.—(1) Ex- 
pense of fumigation. See Britain SS. 
Co. v. Munson SS. Line, 31 F. (2d) 530, 
532 [mod 25 F. (2d) 868, and op con- 
formed to 34 F. (2d) 980,- and cer- 
tiorari den 280 U. S. 574 mem, 50 SCt 


Boston El. R. 


29 mem, 74 L. ed. 625 mem] (a char- 


terer’s undertaking to pay port charg- 
es and usual expenses does not in- 
clude the expense of fumigation, “for 
all such covenants are to be read with 
regard to the owner’s obligation to 
make his vessel fit for the service for 
which she is chartered’). (2) Where 
the withdrawal of a steamer for non- 
payment of hire was wrongful, the 
charterers could set off the damages 
they suffered thereby against the hire 


due. Luckenbach v. Pierson, 168 Fed. 
403. 
[b] Deductions not allowed.—(1) 


Deficiency of tonnage. See Gwladys 
SS. Co. v. Gans SS. Line, 216 Fed. 340, 
132 CCA 484 (a charterer who by ac- 
ceptance of the vessel ratified the 
charter made by his agent, with full 
knowledge of the cargo capacity of 
the vessel, was not entitled to set off 
against the charter hire a claim for 
damages because such capacity was 
not aS great as represented to, or un- 
derstood by, his agent); Ruger v. 
Reck, 5 Fed. 131 (where the return 
cargo was all that was stipulated for, 
no allowance could be claimed for the 
deficiency in the vessel’s tonnage). 
(2) ‘Winchmen’s wages. The San- 
tona, 152 Fed. 516 (under a provision 
of a time charter requiring the own- 
ers to provide men to work the winch- 
es both day and night as required, the 
ship’s duty is fulfilled by providing 
sober and competent winchmen from 
among the crew, and, where the char- 
terers for their own convenience em- 
ploy shore winchmen, the wages of 
such winchmen cannot be deducted 
from the charter hire). 


[c] Rule applied.—Where a steam- 
er was damaged by the charterer’s 
negligence, and was out of commis- 
sion during a subsequent charter 
party between the same parties, for 
the purpose of repairing such dam- 
ages, and the charterer deducted for 
the time out of commission from the 
freight money, it was held that the 
owner might recover damages for the 
time out of commission, caused by re- 
spondent’s negligence, but could not 
recover money withheld as part of the 
freight charges. Chesbrough v. Bos- 
ton El. R. Co., 263 Fed. 267. 


41. See cases infra notes 42-50. 


[a] Crew as charterer’s agents.— 
See The Santona, 152 Fed. 516 (claims 
paid by the charterers for short de- 
livery of cargo, arising from an error 
of the mate or some other member 
of the crew in tallying cargo, cannot 
bos deducted from the hire). 
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the risk.53 


Charterer as owner pro hac vice 
See supra §§ 224-243. 


42. Dickie v. Wilson, 49 Fed. 390. 


[a] Deductions not allowed.—(1) 
Stowage alleged to be negligent. The 
Dan, 40 Fed. 691. (2) Breakage by 
stevedore unloading cargo. See 
Steamship Den of Ogil Co. v. Stand- 
ard Oil Co., 189 Fed. 1020 (where a 
charter provided that the vessel’s 
stevedore for loading and unloading 
should be approved by the charterer, 
and his agent refused to permit the 
master to discharge a stevedore for 
rough handling of the cargo in un- 
loading, the charterer was not entitled 
to make a deduction from freight on 
account of breakage by such steve- 
dore). 


43. See Elwell v. Skiddy, 77 N. Y. 
282 (loss in consequence of seizure of 
cargo because of master’s violation 
of revenue laws). See also Olsen vy. 
U. S. Shipping Co., 213 Fed. 18, 129 
CCA 607 [rev 195 Fed. 147] (loss of 
freight because of cargo jettisoned on 
account of improper loading which 
rendered the ship unseaworthy). 


[a] Deduction not allowed.—See 
Mayo v. Preston, 131 Mass. 304 (prop- 
erty, no part of the return cargo, 
stolen while in possession of the mas- 
ter as involuntary bailee). 


[b] ‘€rue delivery.”—See Tangier, 
382 Fed. 230 (where, by a charter par- 
ty, a ship’s right to her whole freight 
is conditioned ‘‘upon the true deliv- 
ery” of the whole cargo, she is enti- 
tled to her specified freight, less the 
damages for the loss of cargo). 


44. See Actiesselskabet Albis v. 
Arrue, 174 Fed. 296 (where a char- 
ter party provided that the vessel 
should be under the orders of the’ 
charterer, but, when negotiations 
were taking place for renewal of the 
charter, this provision was modified, 
and the agent of the owner, as au- 
thorized, cabled instructions which 
were not delivered, sending the cable 
was a duty of the owner and the own- 
er must bear the loss of time, deduct- 
ed by the charterer because of the 
vessel’s delay). 


45. The Disa, 153,Fed. 322; 
Giulio, 34 Fed. 909. 


As excusing payment of freight see 
infra § 296 note 62. 


46. See Haggett v. Bowman, 11 F. 
Cas. No. 5,900, 1 Sawy. 4 (a deduction 
from the monthly hire of a vessel will 
be made where the voyage has been 
protracted by reason of the insuffi- 
ciency of the sails). But see Glasgow 
Shipowners’ Co. v. Bacon, 139 Fed. 
541° 71 CCA 329, faff 132 Keds 771) 
(the charterer of a vessel by a time 
charter is not entitled to a deduction 
from the charter hire because the 
vessel, owing to the foulness of her 
hull, failed to make the time he ex- 
pected or that was made on a_pre- 
vious voyage, where he accepted her 
—with knowledge that she had not 
been in dry dock for several months, 
during which time she had been em- 
ployed in tropical waters—without 
any warranty as to speed, and the 
clause in the printe@ charter for dock- 
ing and cleaning stricken out). 

47. Tweedie Trading Co. v. George 


D. Emery Co., 154 Fed. 472, 84 CCA 
253 [aff 146 Fed. 618]; Hagar v. 


The 
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goods contracted for.°° The claim, to be offset, must 
not be too remote.*1 
delay or abandonment of the voyage because of the 
charterer’s own action,®? or because of ordinary 
perils of navigation, of which the charterer assumed 
The time charterer is entitled to deduc- 
tion for the period which the vessel is off hire.®4 


There can be no deduction for 


Clark, 78 N. Y. 45 [rev 12 Hun 524]. 


48. See Munson SS. Line v. Mira- 
mar SS. Co., 150 Fed. 437 [aff 166 Fed. 
722, 92 CCA 412] (where a time char- 
ter of a steamer required her to be 
in every way fitted for the service, the 
charterer is entitled to an allowance 
for delay in discharging due to the 
defective condition of the winches or 
deficiency in steam power for operat- 
ing them). 


49. Vaccarezza v. 567,000 Gallons 
of Molasses, 149 Fed. 792. 


50. Myers v. The Unionist, 48 Fed. 
315; Behn, Meyer & Co., Ltd. v. El 
pare? Hspanol-Filipino, 11 Philippine 

Oe 


51. McKay v. Ennis, 37 Fed. 229. 
52. Nicolini v. Lutcher, etce., Lum- 
ber Co., 108 Fed. 550, 47 CCA 482. 


See also Actiesselskabet Albis v. Mun- 
son, 130 Fed 32 [aff 139 Fed. 234] 
(delay in dry-docking and painting); 
Gow v. William W. Brauer Steamship 
Co., 113 Fed. 672 (wrongful, arrest of 
the vessel). 


53. Nicolini v. Lutcher, etc., Lum- 
ber Co., 108 Fed. 550, 47 CCA 482. 


54. See cases infra this note. 


[a] Illustrations.—(1) In an ac- 
tion by the owner for hire it has been 
held that the charterer may have a 
deduction for the period during which 
the vessel was off hire computed in 
accordance with a provision in the 
charter for‘the determination of pro 
rata compensation for fractional parts 
of a month generally (The Knud II, 
285 Fed. 142), (2) and it has fur- 
ther been held that in case the ves- 
sel has been off hire during a frac- 
tional part of a calendar month where 


‘the charter is by the calendar month, 


the charterer may recover advance 
hire pro rata and the owner is not 
entitled to retain such advance hire 
as against hire payable in advance 
for ensuing calendar month (Stewart 
v. Phs. Van Ommeren, Ltd., [1918] 2 
K.-B. 560). (38) Under a charter 
party which provided that the char- 
terer of a tug shall pay at the rate 
of two hundred dollars per day, and 
that if the charterer had no active use 
for the tug, and did not make use 
of her, a rebate of fifty dollars per 
day should be allowed upon such price 
during the time when she was idle, 
but that no such rebates would be al- 
lowed for less than a full day, the 
idle time to be determined from the 
tug’s log, the charterer was entitled 
to a rebate of fifty dollars per day 
for such time as the tug’s log showed 
that she had not been in use during 
any twenty-four consecutive hours, 
and that, if on account of the failure 
of the owners to have the tug staunch 
and fitted for the service contemplat- 
ed by the agreement, and by reason 
of the owners not supplying a com- 
petent crew, or by reason of the im- 
proper management of the tug, or by 
the want of ‘reasonable diligence on 
the part of the crew, the tug was not 
at the disposal of defendant on any 
day, days, or parts of days, he was 
entitled to a deduction of two hundred 
dollars per twenty-four hours for so 
much of that time as the tug was not 
at his disposal. Adams v. Carey, 60 
Or. 158, 118 P 558. 


[b] Amount from which deduc- 
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Under a cesser or off-hire clause the charterer may 
Disbursements In- 
curred as the charterer’s agent cannot be deducted 


not deduct incidental expenses.°* 


from freight due the owner.°® 


Commissions. Under the terms of the charter par- 
ty the charterer may be entitled to commission,’‘ 
although the ship is lost before delivery.°* 


[§ 296] 4. Retention or Restoration of Advance 
Freight. Freight, if paid in advanee, is to be refund- 
ed if, from any cause not attributable to the shipper, 
the goods are not earried,®® unless there is a stipu- 


tions are to be taken.—See Ches- 
brough v. Boston El. R. Co., 263 Fed. 
267 (under a charter party providing 
that certain deductions for loss of 
time by the vessel might be made by 
deducting the average tonnage for 
such days from the minimum yearly 
tonnage on which freight should be 
paid, ete., such deductions should be 
made from the minimum yearly ton- 
nage, although the vessel actually 
carried a greater tonnage); Koku- 
sai Kisen Kaisha v. Dreyfus, 43 
T. L. R. 131 (a stipulated discount 
to be calculated not on the whole 
amount of the freight but on that 
amount less advances for disburse- 
ments). 


55. See Northern SS. Co. v. Earn 
Line SS. Co., 175 Fed. 529, 99 CCA 
151 (port expenses for coal, bunker 
survey, commission, and telegram); 
Arild v. Société Anonyme De Navi- 
gation’ Hovrani, [1923]) 2) K. Bo w4i 
{foll dictum per Phillimore, J., in 
Vogemann v. Zanzibar SS. Co., -7 Com. 
Cas. 254, 255; Giertsen vy. Turnbull, 
45 Se. L. R. 916] (coal). 


56. See Molthes Rederi Aktiesel- 
skabet v. Ellerman’s Wilson Line, 
Leds elo zl eS BS CTOs 

57. See cases infra this note; and 
infra text and note 58. 

fa] Thus stipulated commissions 


on advances made for the disburse- 
ments of the vessel on entering on the 
charter may be offset against the 
hire. Gow v. William W. Brauer SS. 
Co., 113 Fed. 672. 


[b] “Disbursements” distinguish- 
ed.—A commission on the com- 
rnission on freight earned, allowed as 
address commission, that is, a pay- 
ment by the owner to the charterer 
for attending to the business of the 
ship, is a special compensation and 
cannot be classed as “disbursements” 
of the ship under the clause ‘‘in char- 
ter party cash advances for ship’s dis- 
bursements.” Blue Star Steamship 
Co. v. Keyser, 81 Fed. 507. 


[c] “Rebate of freight’ distin- 
guished.—Portland Flouring Mills Co. 
Ven Weir, 95 —Wed.997" [toll Ward vy. 
Weir, 4 Com. Cas. 216 (disappr Sib- 
son vs Ship Barcraig, Co, 34 Se, 
Rte) 


[d] Amount of commission.—If 
the charterer’s agent is to havea com- 
mission on freight at the port of dis- 
charge, this is to be reckoned on the 
freight received, and not on the gross 
freight list, some of which could not 
be collected. Mauran v. Warren, 16 F. 
Cas. No. 9,310, 2 Lowell 53. 


58. Portland Flotring Mills Co. v. 
Weir, 95 Fed. 997 [dist Sibson v. Ship 
Barcraigs Co, "840Se. LE. Re 114 \ (the 
vessel “to arrive’)]; Ward v. Weir, 
4 Com. Cas. 216. 


59. The Cataluna, 262 Fed. 212; 
Lawson v. Worms, 6 Cal. 365; Benner 
v. Equitable Safety Ins. Co., 6 Allen 
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(Mass.) 222; Minturn v. Warren Ins. 
Co., 2 Allen (Mass.) 86; Griggs v. 
Austin, 3 Pick. (Mass.) 20, 15 AmD 
175; Phelps v. Williamson, 7 N. Y. 
Super. 578; Watson v. Duykinck, 3 
Johns. (N. Y.) 335. See The Bird of 
Paradise, 5 Wall. (U. S.) 545, 562, 18 
L. ed. 662 (by way of dictum, per 
Clifford, J., ‘‘the settled doctrine in 
this country is, that freight paid in 
advance is not earned unless the voy- 
age is performed, and that the ship- 
per may recover it back, if for any 
fault not imputable to him the con- 
tract is not fulfilled’); The Kimball, 
3 Wall. (WU. S.) $7, 18 L. ed. 50 (dictum, 
per Field, J.); Pitman v. Hooper, 19 
FE’. Cas. No. 11,185, 3 Sumn. 50, 66 (dic- 
tum, per Story,:.J.); Chase v. Al- 
liance Ins. Co., 9 Allen (Mass.) 311 
(holding the rule applicable to a char- 
ter party made in Scotland, in the ab- 
sence of proof that the law of Scot- 
land was otherwise). 


[a] Reasons for rule.—(1) Freight 
is compensation for the carriage of 
goods. The Kimball, 3 Wall. (U. S.) 
37, 18 L. ed. 50; Griggs v. Austin, 3 
Pick. (Mass. )620, 115 Amn Dao aCe) 
“Freight paid in advance is not 
earned, unless the voyage for which 
it is stipulated to be paid is fully per- 
formed.” Benner v. Equitable Safe- 
ty Ins. Co.,.6 Allen (Mass.) 222, 224 
[quot Chase v. Alliance Ins. Co., 9 
Allen (Mass.) 311, 313 (per Bigelow, 
C. J.)]. (8) “The general principle 
‘undoubtedly is, that freight is a com- 
pensation for the carriage of goods, 
and if paid in advance, and the goods 
be not carried, by reason of any event 
not imputable to the shipper, it then 
forms the ordinary caSe of money 
paid upon a consideration which hap- 
pens to fail.’””. Watson v. Duykinck, 
eae ies (N. Y.) 335, 340 (per Kent, 


[b] Rule held inapplicable.—See 
Watson v. Duykinck, 3 Johns. (N. Y.) 
335 (where the consideration for pay- 
ment was the reception of a passen- 
ger and his goods on board, not trans- 
portation or delivery). 


[c] American doctrine.—The Cata- 
luna 262 Med. 2122 


60. Benner v. Equitable 
Ins. Co., 6 Allen (Mass.) 222. 


61. Benner v. Equitable Safety Ins. 
Co. supra. 


62. See Hoadley v. The Lizzie, 39 
Fed. 44 (although a charter party pro- 
vided that the freight should be paid 
in advance on the vessel’s being load- 
ed, charterers could properly refuse to 
pay the freight because of delay in 
loading and departure). 


Delay in sailing as breach of war- 
ranty see supra § 266. 


63. See Chase v. Alliance Ins. 
Co., 9 Allen—(Mass.) 311, 815 (‘‘the 
general doctrine of the English cases, 
although they do not seem to be whol- 
ly consistent or founded on any clear 
or uniform principle, appears to be 
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lation to the contrary ;°° but such stipulation, since 
it is intended to control the usual rule of law, must 
be expressed in terms so unambiguous as to leave 
no doubt that such was the intention of the parties ;°* 
and an obligation to pay in advance is not necessarily 
absolute.°2 The law of England is otherwise ;°* thus 
if, according to the terms of a charter party, freight 
is due in advance, such liability has been held to be 
absolute,®* none of the freight advanced return- 
able,®® and the right to it, unless modified by stipu- 
lation,®® not subject to the arrival of the ship or any 
vicissitude of the voyage.°* 


But where the owner, 


that a payment of freight in advance 
cannot be recovered back, unless it is 
made to appear affirmatively that it 
was intended by the parties merely as 
a loan. But as we do not regard these 
decisions as correct in principle, we 
must treat them as indicating a local 
peculiarity of English law, which is 
not to be extended beyond the juris- 
diction in which it is shown to have 
been adopted’’). 


64. See Oriental SS: Co. vm Dylor; 
[1893] 2 Q. B. 518 (although subject 
to the condition of signing~ bills of 
lading, per Bowen, L. J. and Kays, 
Eyes 


65. See cases infra note 67. 


66. See Naeyaert v. Stott, 35 T. L. 
R. 343 (where a charter party pro- 
vided that hire should be payable 
monthly in advance and should not be 
returnable in the event of the loss of 
the steamer, and that in the event of 
loss of time from breakdown of ma- 
chinery the hire should cease until the 
steamer should be in an efficient state 
to resume her service, and the ves- 
sel broke down, and when she was 
being towed back to England for re- 
pair she was lost, in an action by the 
charterers against the owners to re- 
cover back hire paid in advance the 
charterers were entitled to recover 
back hire for the period between the 
breakdown and the loss of the ves- 
sel, as the rights which had vested 
before her loss were not thereby di- 
vested, but no hire was recoverable 
after such loss). 


67. French Marine v. Compagnie 
Napolitaine, ete., [1921] 2 A. Cc. 494 
[foll Tonnelier v. Smith, 8 Aspin. 327 
(holding that, where by a charter par- 
ty it was provided that the charterer 
should pay freight at a certain rate 
per month, the charterer was bound 
to pay the full freight in advance at 
the beginning of each month, although 
it might be probable that the hire 
would not continue for the whole 
month)]; Orientat SS. Co. v. Tylor, 
E1893 52>.Q. B. 5118. 


[a] Reasons for rule.—(1) ‘When 
the terms of a contract can no longer 
be carried out by either party and 
there is no provision in the contract 
to meet this contingency, the contract 
cannot be treated as rescinded ab 
initio, but the parties are released 
from further performance. Thus any 
payment, previously made, and any 
legal right previously accrued, ac- 
cording to the terms of the agree- 
ment will not be disturbed, but the 
Courts will decline to construct a 
hypothetical contract by suggesting 
terms which were not within the in- 
tention of the parties when the con- 
tract was entered into.” Per Lord 
Parmoor in French Marine v. Com- 
pagnie Napolitaine, etc., [1921] 2 A. 
O44 wb 23.08" CO) he person liable 
to pay advance freight may insure it. 
Griental SS. Co. v. Tylor, [1893] 2 Q. 
B. 518 [dist Smith v. Pyman, [1891] 
1 Q. B. 742 (where advance freight 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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according to his right under the charter party, has 
resumed control of the ship before the period, for 
which advance freight is due, has expired, he can 
claim only an apportioned part of the hire for such 


period.®§ 


[§ 297] 5. Time and Manner of Payment. Gener- 
ally the time and manner of payment of charter hire 
or other compensation depend on the provisions of 
the charter party properly construed.®® 


was only to be paid “if required,” and 
not required until after the ship had 
been lost, the loss of the ship deter- 
mining the option, because the char- 


terer could not, after the loss, in- 
sure the freight) ]. 
[b] TIllustrations.—(1) Where a 


steamer was chartered for a voyage 
to New York and back to a French 
Atlantic port, hire to be paid month- 
ly in advance at a fixed monthly rate, 
and the ship was detained by the 
British government, such detention 
amounted to a frustration of the ven- 
ture and terminated the contract, but, 
since such contingency had not been 
provided against either expressly or 
by implication, the charterers were 
not entitled to recover the hire paid 
in advance. Lloyd Royal Belge So- 
ciété Anonyme v. Stathatos, 33 T. L. 
TOO OM AED oO tum len Lace. ee KO Gey) 
Where, by the terms of the charter 
party, the owners agreed to let a 
steamer for the term of four months, 
the charterers to pay a fixed sum per 
month in advance, payment to be pro- 
portionately reduced if hire was for a 
fractional part of a month until re- 
delivery as stipulated, and the steam- 
er was requisitioned by the shipping 
controller within such term, it was 
held that the whole of the monthly 
hire, due for the month during which 
the steamer was requisitioned, was 
payable in advance and none of it re- 
turnable, for the payment in question 
was not provisional, subject to ad- 
justment according to the time ac- 
tually taken, the provision as to re- 
duction referring to redelivery only. 
French Marine v. Compagnie Napoli- 
taine, etc., [1921] 2 A. C. 494. (3) 
Where it was provided by a charter 
party that freight should be payable 
in advance “on signing bills of lad- 
ing,’ and cargo had been shipped un- 
der different bills of lading, and a 
sum paid in advance on account of 
freight, but before the loading was 
completed the ship sank in the dock, 
and the voyage was not proceeded 
with, according to the course of busi- 
ness which was evidently contem- 
plated, it was held that, when each 
bill of lading was signed a propor- 
tionate part of the freight became 
payable in respect of the goods cov- 
ered by such bill of lading, and the 
shipowners were entitled to _ such 
freight. Coker v. Limerick SS. Co., 
14 Aspin. 287. 


68. See Wehner v. Dene Steam 
Shipping Co., [1905] 2 K. B. 92, 101 
[cit as accepted by counsel Italian 
State R. Co. v. Mavrogordatos, [1919] 
2 K. B. 305] (per Channell, J.). 


69. See cases infra this note. 


[a] Payment on redelivery.—See 
Stein v. The Prairie Rose, 17 Oh. St. 
471, 93 AmD 631 (the money is not 
payable until the return of the vessel, 
or the expiration of a reasonable time 
therefor under the circumstances, un- 
der a charter providing for a rate per 
diem payable ‘on delivery back to the 
owner of the vessel in good order). 


b Guaranty fund.—See Marine 
Pins. Co. v. Shawmut SS. Co., 287 
Fed. 547 (where a charter party re- 
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[§ 298] 6. Lien’?°—a, Existence and Extent. Un- 
less the vessel itself is let under a charter party, the 
charterer taking her into his own possession, and 
becoming the owner during the term of the con- 


tract,‘’ in which case, unless the lien is expressly 


quired the charterer to pay twenty 
thousand dollars when each of the 
four vessels covered by the agreement 
was delivered to him as security for 
payment of the hire of the vessels, 
and permitted the charterer to with- 
draw twenty thousand dollars in the 
event of the loss of any one vessel, 
the guaranty fund thereby created 
was not limited to the payment of the 
charter hire for,the vessel for which 
each portion was deposited, but the 
amount deposited for two _ vessels, 
which was all the deposit that ever 
was made, could be applied to pay- 
ment of the hire of any of the ves- 
sels; furthermore, an agreement stat- 
ed in a letter by the charterer extend- 
ing the time for the payment of 
monthly hire, and permitting the own- 
er to use the amount deposited in the 
guaranty fund without further no- 
tice, was not intended to defer the 
right of the owner to apply the guar- 
anty fund against hire then due, if it 
preferred to do so, but was intended 
merely to give the charterer an exten- 
sion of the time within which he could 
pay the hire due without being ad- 
judged in default). 


[ec] Dispatch money and address 
commission as advances on freight.— 
See Wye Shipping Co. v. Hunter, 
GEC yu OOL ole weANa ye 26,0 LOOR ISa aS 
(dispatch money and address com- 
mission, to which the charterer was 
entitled under a charter party fixing 
the amounts in pounds sterling are 
advances under a provision for in- 
dorsement of advances on a bill of 
lading on account of freight to be de- 
ducted when freight was paid, in view 
of other provisions of the charter 
party and the conduct of the parties 
so construing the charter party, as 
against the contention that dispatch 
money and address commission be- 
came due immediately on loading of 
vessel and payable in pounds sterling 
according to the par value thereof 
fixed by U. S. Comp: St. § 6537). 


Commissions generally see supra § 
295. 


Dispatch money generally see su- 
pra § 267. 


70. liens generally see Maritime 
Liens 38 C. J. p 1194. 


kien for demurrage see infra § 
44, 


71. See supra §§ 224-243. 
72. See infra text and note 84. 
+73. Drinkwater v. The Spartan, 7 


F. Cas. No. 4,085, 1 Ware 145; Pick- 
man v. Woods, 6 Pick. (Mass.) 248; 
Lander v. Clark, 1 N. Y. Super. 394; 
Clarkson v. Edes, 4 Cow. (N. Y.) 470; 
Belcher v. Capper, 4 M. & G. 502, 43 
BCL 262, 134 Reprint 207; Hutton v. 
Bragg, 7 Taunt. 14, 3 ECL 239, 129 
Reprint 6. See Kleine v. Catara, 14 
Hue Gases Noy (786952 “Gall. 61) [eit 
Drinkwater v. The Spartan, 7 F. Cas. 
No. 4,085, 1 Ware 145 (although the 
point did not come up directly in 
judgment, where “Mr. Justice Story 
expressed a decided opinion that 
when the charterer becomes owner 
for the voyage, the general owner 
has no lien for the freight, but that 


reserved by the charter party,’? the general owner 
loses his lien for freight,** the shipowner has a’ lien 
on the goods shipped for the freight due,** unless. 
the charter party by its express terms or their neces- 


the rule is confined to cases where 
the carrier for freight is owner for 
the voyage’’)]. 


74. Gracie v. Palmer, 8 Wheat. 605, 
5 Led. 696 [rev 18° B (CaseiNon 10%— 
692, 4 Wash. C. C. 110]; Kimball v. The 
Anna Kimball 140k" CalsiiNouswe ides 
2 Clit, £5 [latte 3) Walle: sieges) slemeds 
50]; The Volunteer, 28 F. Cas. No. 
16,991, 1 Sumn, 551; Anonymouwseed2: 
Mod. 447, 88 Reprint 1442. 


[a] Fhus (1) the owner may en- 
force the lien by retaining all the 
goods on which freight is payable. 
Perez v. Alsop, 3 F. & F. 188, 176 Re- 
print 85. (2) The owner may deliver 
installments, retaining the balance of 


the goods for the whole freight. 
Black v.--Rose, 2 Moore P. C. N. S. 
27%, 15 Reprint 906. (3) But where 


no freight is due or to become due, 
there is nothing on which a lien can 
operate. See The Albert F. Paul, 1 
F. (2d) 16 (of shipowner’s lien on 
goods of shipper under bill of lad- 
ing, freight prepaid to charterer); 
Actieselskabet Dampsk Thorbjorn 
v. Harrison, 260 Fed. 287 (a liem 
could not spring into existence 
unless the cargo was bound to the 
vessei_in the sense that the cargo 
owed the vessel freight money on 
freight delivery at the port of desti- 
nation). 


[b] Rule applied.—Circus horses 
are cargo to which a lien will attach 
for freight under a charter. Four- 
teen Horses, 9 EF. Cas. No. 4,990, 10 
Ben. 358. 


[e] Advance freight.—(1) Where 
the charterer of a vessel failed to ob- 
tain clearance, and the owner finally 
unloaded the’cargo, under the Amer- 
ican doctrine, that freight paid in ad- 
vance may be recovered back if cargo 
is not delivered, the owner had no 
lien on the cargo unloaded, notwith- 
standing the charter party provided 
for payment of freight in advance,. 
for no “freight” in the proper accept- 
ance of the term was earned. The 
Cataluna, 262 Fed. 212. (2) Where 
the charter of a vessel stipulated that 
all freight to accrue was to be pre- 
paid, that prepaid freight was to be 
considered as earned and to be irrev- 
ocable, and that the vessel had a 
lien for all freight, the lien was giv- 
en and made enforceable for the 
freight from the time it was due to 
be prepaid, irrespective of whether 
the vessel had broken ground at the 
port of loading. The Addison BH, Bul- 
lard, 258 Fed. 180, 169 CCA 248 [ati 
252 Bed. 241]. 


[d] Charter hire in installments. 
—The owner is not bound to wait un- 
til the cargo is discharged to enforce 
his lien for charter freight, where 
there is a breach of the agreement 
to pay the charter hire in monthly 
installments. Fourteen Horses, etc., 
9 F. Cas. No. 4,990, 10 Ben. 358. 


[e] Goods shipped without con- 
sent of their owner.—A shipowner, 
who innocently receives goods from 
a wrongdoer, without the consent of 
the owner, express or implied, has no 
lien on them for the freight against 
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sary implication has stipulated otherwis 
where the owner under a charter party merely lets 
the use of the ship, he himself retaining the legal 
possession, the master, his agent, and the mariners 
in his employment,’® the goods of the charterer are 
liable to the owner of the ship to the full extent of 
the freight due on the charter party,‘’ and, although 


such owner. Robinson vy. Baker, 5 
Cush. (Mass.) 137, 51 AmD 54. 


{f] Purchaser of vessel has a lien 
on goods for freight earned after his 
purchase. Williams v. Johnson, 11 
Barb. (UN. Y-) 501. 


[g] “The cesser of liability 
clause, as it is called, is now common 
in charter-parties, and has been often 
presented for adjudication in the 
English courts. Its general object 
is to free the charterer from respon- 
sibility at distant ports, arising from 
circumstances not within his control, 
or subject to his supervision. It is 
usually associated . . with an 
absolute lien upon the cargo in favor 
of the ship for her freight and de- 
murrage; and the general construc- 
tion of the two clauses together is 
to consider the intent of the parties 
to be that the ship shall look to her 
lien on the cargo for all her claims 
arising after she leaves the port. of 
loading, instead of relying on the per- 
sonal responsibiiity of the charterer.” 
Hisenhauer v. DeBelaunzaran, 26 Fed. 
784, 786 (holding clause not applica- 
ble to the voyage in question and 
similar clause in the recharter not 
available to the charterers). 


75. See infra § 299. 

76. See supra §§ 224-243. 

77. Certain Logs of Mahogany, 5 
HY) Cas) No. 2,559; 2) Sumn. 589; De 
Wolf v. Two Hundred and Sixty-Six 
Hogsheads and Thirty-One Tierces 
Molasses, 7 F. Cas. No. 3,853; Faith 


v. The East India Co., 4 B. & Ald. 630, 
6 ECL 630, 106 Reprint 1067. 


[a] Homeward cargo liable for 
whole voyage.—See Certain Logs of 
Mahogany. <5) \EY (Cas. Noe 2,569, - 2 
Sumn. 589 (where, by a charter party, 
the freight was to be paid in gross on 
the successful close of the whole 
voyage, and the bill of lading de- 
clared that the return cargo should 
be delivered to the shipper or his as- 
signs, they paying freight as per 
charter party, a lien attached to the 
homeward cargo for the freight due 
for the whole voyage). 


[b] Penal sum.—The lien of a 
shipowner on the goods of a char- 
terer is not limited by the amount 
of the penal sum in the charter par- 
tyrone Salemig Careo. 21 eee Cast 
No. 12,248, 1 Sprague 389. 


78. See infra §§ 829-841. 

79. See cases infra notes 80, 81. 

80. See cases infra this note. 

[a] Terms of charter party held 
incorporated: “Other conditions as 


per charter-party.’”” Lamb v. 
lack, 19 Se. L. Rep. 336. 
fra this note [c]. 


[b] Rate only incorporated.— 
“Freight for said [goods] payable as 
per charterparty” in a bill of lading 
incorporates only the rate of freight 
of the charter party, where that 
freight is per a certain amount per 
ton and not a‘lump sum, and does not 
incorporate the clause of the charter 
party providing that the ship is to 
have a lien on the cargo for freight. 
Frey v. Chartered Mercantile Bank, 
pi. 1 C..Ps 689. See Smith wv Steve. 


Kase- 
But see in- 
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Thus 


king, 4 B. & B. 945, 952, 82 ECL 945, 
119 Reprint 352 [aff 5 B. & B. 589, 85 
ECL 589, 119 Reprint 600] (per Lord 
Campbell, “Had the words been ‘pay- 
ing freight for the said goods as per 
charter party’ . . the reference 
to the charter party must be consid- 
ered merely to ascertain the rate of 
freight. The expression is ‘paying 
for the said goods’; but is not the 
natural meaning of the words so used 
‘paying for the carriage of the goods 
from Memel to London at the rate 
mentioned in the charter-party?’’’). 


[c] Terms of charter party held 
not incorporated.——Where a bill of 
lading read that extra expenses 
should be borne by the receivers and 
“other conditions as per charter 
party,” an express stipulation that 
goods shipped were to be delivered on 
payment of a_ specific amount of 
freight, a sum fixed on without allu- 
sion to any other amount, does not 
allow a lien to be brought in as to the 
freight payable under the charter 
party; for a general reference to the 
charter party brings in only those 
clauses which are applicable to the 
contract contained in the bill of lad- 
ing; and those clauses of the char- 
ter party cannot be brought in which 
would alter the express stipulations 
in «the bill of Jading.. Gardner wv. 
Trechmann, 15 @. B. D. 154 [ayot 
The Albert KF. Paul, 1 F. (2d) 16, 18 
(“it is too well settled for discus- 
sion that such a clause [‘all condi- 
tions as per charter party’] in a bill 
of lading ‘brings in only those clauses 
of the charter party which are appli- 
cable to the contract contained in the 
bill,” holding no conflict between 
charter provision for paying hire at 
so much per ton on arrival at port of 
destination and collecting freight 
from strangers before shipment) ]. 


[d] Notice of charter party (1) 
by a shipper under a subcharter and 
a bill of lading does not have the ef- 
fect of incorporating into the bill of 
lading any terms which are incon- 
sistent with it, and which the captain 
Was not bound to embody in the bill 
of lading; thus a clause in the char- 
ter, giving the owner a lien on all 
cargoes for freight or charter money 
due under the charter, does not en- 
title the shipowners to a lien on the 
goods of persons who have come un- 
der no contract with them conferring 
a lien for the freight payable under 
the charter; ‘a right to seize one 
person’s goods for another person’s 
debt must be clearly and distinctly 
conferred before a court of justice 
can be expected to recognize it.” 
Turner v. Haji Goolam Mahomed 
Azam, [1904] A. C. 826, 837. (2) No- 
tice of a charter party by a shipper 
under a bill of lading does not pre- 
suppose any fraud where the cap- 
tain was authorized to sign bills of 
lading “at any rate of freight with- 
out prejudice to this charter party;” 
this means, not that a right of lien 
must be presumed, but that the char- 
ter party is not to be considered as 
waived, and that all rights created by 
it are to exist as a matter of contract, 
although they do not attach on the 
goods by way of lien. Shand v. San- 
derson, 4. H. & N. 3881, 157 Reprint 
888. See infra this note [e]. 
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the charterer is entitled to the freight of goods 
shipped by subfreighters,’® the owner of the ship has 
a lien on such goods.7® However, unless the bill of 
lading is subject to the charter party,*° the lien of 
the owner extends to the goods of each subfreighter 
only for the amount of freight due on his shipment 
under the bill of lading.§? 


Where no bill of lading 


[e] Unauthorized bill of lading 
within neither the express nor OSs- 
tensible authority of the master can- 
not deprive the owner of his lien. 
See Reynolds v. Jex, 7 B. & S. 86 (a 
master with power to sign bills of 
lading at any rate of freight ‘‘with- 
out prejudice to the charter party” 
cannot sign bills of lading to carry 
goods for freight payable to a third 
person so as to deprive the shipown- 
er of his lien). 


[f] Fraud.—(1) A charterer can- 
not by a collusive bargain with third 
persons permit them to ship goods 
so as to deprive the owner of his lien. 
Faith v. East India Co., 4 B. & Ald. 
630, 6 ECL 630, 106 Reprint 1067. 
(2) Where the charterer of a ship, 
under a charter party giving the own- 
ers a lien on any part of the cargo for 
all freight and charges named there- 
in fraudulently issues a bill of lad- 
ing, signed without any authority 
from the master, for the goods of a 
third party, who had no knowledge of 
the charter party, the goods so ship- 
ped are subject to the lien given by 
the charter party. The Karo, 29 Fed. 
652. 


{g] Bona fide indorsee for value 
of the bill of lading, without knowl- 
edge or notice of the charter party 
or that the cargo was subject to lien 
for any freight except that mentioned 
in the bill of lading, and not acting 
collusively, is entitled to the goods 
on payment of the freight stipulated 
for in the bill of lading, and is not 
affected by the greater liability of 
the indorser. Gilkison v. Middleton, 
2C. B. N. S. 184, 89 ECL 134, 140 Re- 
print 363; Fosters v. Colby,- 3 Bu & 
N. 705, 157 Reprint 651. 


[h] Assignee, as indorsee of bills 
of lading for the purpose of securing 
advances, of goods that have been 
put on board and become subject to 
the owner's lien takes them subject to 
such lien. Small v. Moates, 9 Bing. 
S74) 23 7 - Hei Vai Sei Reprint wads 
See also to same effect Campion v. 
Colvin, Ss Bine aN Cas. live So elke 
18, 132 Reprint 315 (consignment by 
the charterer of his goods to third 
persons with notice of lien); West 
Hartlepool Steam Nav. Co. v. Tagart, 
19 T. L. R. 251 (where the charterers 
shipped goods under bills of lading: 
which the captain signed and which 
stated that all the freight had been 
paid in advance, and the charterers 
drew against the goods, but at the 
time the pledgees accepted the drafts 
they knew that the shipowners had a 
lien under the charter for the char- 
ter hire on any vargo belonging to 
the charterers). 


81. Webb v. Anderson, 29 F. Cas, 
No. 17,318, Taney 504; Holmes vy. 
Pavenstedt, 7 N. Y. Super. 97; Paul 
v. Birch, 2 Atk. 621, 26 Reprint 771; 
Faith v.. East India Co., 4 B. & Ald. 
630, 6 ECL 630, 106 Reprint 1067; 
Christie vy. Lewis, 2 BL. & B. 410, 6 
ECL 206, 129 Reprint 1025. See 
American Steel Barge Co. v. Chesa- 
peake, etc., Co., 115 Fed. 669, 58 CCA 
301 (a provision of a charter party 
that “the owners shall have a lien on 
all . . . subfreight for charter 
money due under this charter” can- 
not be applied, as against a cargo 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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has been issued, but the shipper was without notice 
of the charter party by which a lien is reserved to 
the general owner for arrears, such shipper is not 
The parties may, by 
an express clause in the charter party, bind the eargo 
for the payment of the freight,§? whether or not the 
charterer becomes the owner pro hae vice.’4 
clause is binding not only on the parties to the char- 
ter party, but on third persons who ship under a bill 
of lading expressly accepting the condition of the 
charter party,*° or who impliedly assent to it,8* but 
not on a shipper who has paid the charterer in ‘good 
faith,$? nor on a subcharterer who has paid the hire 


bound by sueh stipulation.®? 


owner other than the charterer, be- 
yond the amount of freight stipulated 
in the bill of lading). See also cases 
supra note 80. 


[a] Goods purchased with pro- 
ceeds of charterer’s shipment.—W here 
the shipment of the charterer on the 
outward voyage was assigned to se- 
cure a debt and the assignee, having 
sold the shipment, invested the funds, 
which were insufficient to meet the 
advance in a shipment of his own 
for the return voyage, the shipown- 
er’s lien did not attach to such ship- 
ment for the charter hire. Webb v. 
Anderson, 29 F. Cas. No. 17,318, Tan- 
ey 504. : 


82. The Stornoway, 4 Aspin. 529 
[foll Peek v. Larsen, L. R. 12 Hq. 
378] (where the ship had been ad- 
vertiséd as a general ship in terms 
that would lead anyone to the in- 
ference that the advertisers were the 
owner’s agents). 


“T fully admit that every person is 
bound by the contents of a charter- 
party of which he has notice. If he 
does not choose to inquire what the 
contents of the charter-party are that 
is his own fault, and he must take the 
consequences of it. But Iam of opin- 
ion that, until he is either set upon 
inquiry, or has notice of a charter- 
party, he is not bound to assume that 
there is a charter-party.” The Stor- 
noway, 4 Aspin. 529, 530 [quot Romil- 
ly, M. R., in Peek vy. Larsen, L. R. 12 
Eq. 378]. 


The Addison BE. Bullard, 258 


83. 
Fed. 180, 169 CCA 248; Gomila v. 
Adams, 36 la. Ann. 221. See The 
Volunteer, 28 F. Cas. No. 16,991, 1 


Sumn. 551 [disappr Birley v. Glad- 
stone, 3 M. & S. 205, 105 Reprint 
587, in which Lord Ellenborough held 
that no lien was created] (a clause 
in the charter party that the parties 
bind the ship and goods, respectively, 
for the performance of the covenants, 
payments, and agreements thereof 
creates a lien on the goods for such 
performance). 


[a] Apportionment of subfreight 
between charterer and owner.—(1) 
An agent appointed by a charterer or 
his subcharterers to collect freight 
due under bills of lading collects the 
freight for all parties, including the 
shipowner who has a lien on cargoes 
and subfreights for hire due and un- 
paid under the time charter; the 
shipowner has a right to the amount 
of hire due him and unpaid for which 
he has the lien; any further sum re- 
ceived by him as freight from the 
agents he holds to the_use of the 
charterers. Wehner v. Dene Steam 
Shipping Co., [1905] 2 K. B. 92 [erit 
Molthes Rederi Aktieselskabet v. El- 
lerman’s Wilson Line, Ltd., [1927] 1 
K. B. 710, 716, 717 (where a bill of 
lading contract vested the legal right 
to the bill of lading freight in_ the 
owner, on notice of the owner’s claim 
received before collection of freight, 


SHIPPING 


Such 


Dead freight, 


the charterer’s agent must collect it 
for the owner on his behalf; “though 
Chanell, J. bases his judgment 
- = 2 On the fact that. the bill of 
lading contract is with the owner, 
and therefore the owner in claiming 
the freight was only claiming what 
was legally his, he still speaks of the 
owner’s rights as arising out of his 
lien. It is difficult to understand how 
a shipowner can be said to have a 
lien on that which, ex hypothesi, is 
his own property, and which he is 
entitled to because it is his own. 
sides The lien clause in the char- 
terparty is needed to give the ownera 
lien in those cases where the sub- 
freight is due to the charterer and 
not to the owner, as where goods are 
carried on a subcharter without any 
bill of lading”), and dist Tagart v. 
Rusher wi9.03i) dake Base (holding 
the charterer entitled to freight re- 
ceived by the charterer’s agent be- 
fore notice that the owner claimed 
the freight), as only affecting a case 
where the shipowner is bound to re- 
ly on a lien and not a case where the 
shipowner can claim freight as due 
him on the bill of lading contract]. 
(2) It seems that the shipowner who 
receives freight from the common 
agent has no right to hold it as Se- 
eurity for hire accruing due. Wehner 
v. Dene Steam Shipping Co., [1905] 2 
ees Oe 


84 American Steel Barge Co. v. 
Chesapeake, ete., Coal Agency Co., 
115 Fed. 669, 538 CCA 301. 

[a] Reason for rule— ‘If the 


charterer did not enter into posses- 
sion [of the vessel], the clause in 
question [‘that the owners shall have 
a lien upon all cargoes and all sub- 
freight for charter money due under 
this charter’] merely reaffirmed a 
lien which the owner already had, 
even at common law. If the char- 
terer entered into possession of the 
vessel, he stood as owner, and could, 
as such, pledge inchoate freights.” 
American Steel Barge Co. v. Ches- 
apeake, etc.» Coal Agency Co., 115 
Fed. 669, 673, 53 CCA 301. 


Assignment or hypothecation of 
freight in general see infra § 858. 


85. Gomila v. Adams, 36 La. Ann. 
221. 
86. Leisy v. Buyers, 36 La. Ann. 


705 (no implication of consent where, 
notwithstanding the charter party, 
the course of dealing of the owner 
with shippers generally and with a 
shipper’s agent particularly had been 
such as to lead the shipper in ques- 
tion to suppose that the conditions of 
the charter party would not be in- 
sisted on, and that goods would be 
received under clean bills of lading, 
and under such supposition the goods 


had been sent to the vessel, and 
where the shipowner must have 
known, when he took the goods on 


board, that the shipper would not 
assent to the conditions of the char- 


ter party). 
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under its charter to the original charterer.8® Where 
provision is made in the original charter party for a 
shipowner’s lien for the charter money and, as au- 
thorized by the charter party, the charterer fixes the 
freight to be paid by cargo shipped under bills of 
lading or by a subcharter, the shipowner may enforce 
his hen on the cargo for the freight due under the 
respective bills of lading or subcharter,*® but for 
no more;°° where the shipper’s freight has been pre- 
paid to the charterer, there is nothing on which a 
hen can operate.?! 
the time when the goods are laden on board.?? 


The shipowner’s len attaches at 


pilotage, or port charges. In the 


87. Larsen y. 150 Bales of Sisal 
Grass, 147 Fed. 783 (the effect of a 
provision of a time charter giving 
the owner of the vessel a lien on all 
cargoes and subfreights for the char- 
ter hire, as against a shipper other 
than the charterer, is merely to sub- 
rogate the vessel owner to the rights 
of the charterer, and where the ship- 
per has paid the freight to the char- 
terer in good faith, he is protected 
in such payment, and a lien on the 
cargo cannot be asserted by the 
vessel owner any more than by the 
charterer). 


88. Actieselskabet Dampsk Thor- 
bjorn v. Harrison, 260 Fed. 287; Tur- 
ner v. Haji Goolam Mahomed Azam, 
[1904] A. C. 826. But see Jebsen v. 
A Cargo of Hemp, 228 Fed. 143 (al- 
though the subcharterer has paid in 
full under his own charter, which is 
Subject to the owner’s lien, the owner 
has a lien on the cargo of a shipper 
carried by such subcharterer to the 
extent of the freight due and unpaid). 


89. Jebsen v. A Cargo of Hemp, 
228 Fed. 148; The Albert Dumois, 54 
Fed. 529. 


90. Jebsen v. A Cargo of Hemp, 
228 Fed. 143; The Albert Dumois, 54 
Fed. 529. See Turner v. Haji Goolam 
Mahomed Azam, [1904] A. C. 826 (the 
shipowner may have the benefit of 
any lien which the time charterer has 
on the goods of the subcharterer). 


91. The Albert EY Paulsat Bega) 
oe See also supra text and notes 
92. Blowers v. One Wire Rope Ca- 


ble, 19 Fed. 444; The Bliza, 8 F. Cas. 
No. 4,347, 1 Lowell 83; The Hermit- 
age, 12. Hy Casi eNos 6,410, 4eBlateht: 
474; Small v. Moates, 9 Bing. 574, 
23 HCL 711, 131 Reprint 729. See 
West Hartlepool Steam Nay. Co. v. 
Tagart etecenGo.,, AO) TS Vek ame ow 
(where shipowners have a lien at- 
taching to goods on shipment and the 
goods shipped belong to the charter- 
ers, the lien attaches from the mo- 
ment of shipment). But see Bur- 
gess v. Gun, 3 Harr. & J. (Md.) 225 
(where an agreement was entered 
into for the execution of a charter 
party, and some of the cargo had 
been put on board, but the charter 
party was never executed, there was 
no lien on the goods for freight, for 
none was due before the commence- 
ment of the voyage). 


[a] Illustrations.—(1) Goods 
shipped by a commission merchant. 
Hayes v. Campbell, 55 Cal. 421, 36 
AmR 48 (although the owner of the 
vessel has notice of the ownership 
of the goods, and although, when the 
goods are partly loaded, the commis- 
sion merchant becomes insolvent). 
(2) Goods not entirely detached from 
the land. Blowers v. One Wire Rope 
Cable, 19 Fed. 444 (where the owner 
of a canal boat agreed with a. ship- 
per to take a cable on his boat for 
transportation and the boat was or- 
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absence of an express stipulation the owner has no 
lien for dead freight,°* or for pilotage,*°* or port 
charges.°> By the terms of the charter party, how- 
ever, the owner may stipulate for a lien for dead 
freight,°® binding not only on the parties, but on 
third persons who ship under bills of lading express- 
ly accepting this condition of the charter party,°‘ 
A lien for dead freight, 


expressly reserved by the charter party, attaches 
99 


or who impliedly assent.°® 


the moment cargo is put on board. 


[§ 299] b. Waiver, Loss, 


dered by the shipper to the dock of 
the manufacturer of the cable, who 
loaded the cable on the boat with 
knowledge of the agreement, the lien 
on the cable during the time the ves- 
sel was detained by reason of the 
shipper not fulfilling his contract 
with the manufacturer to pay for the 
cable existed against the manufactur- 
er, even though he never fully re- 
leased the cable, but kept it fastened 
to his property). 

[b] “The better opinion is that the 
lien for freight commences as soon 
as the goods are delivered into the 
control of the master, or certainly as 
soon as they are put on board.” The 
Bird of Paradise, 5 Wall. (U. S.) 5465, 
563, 18 L. ed. 662 [cit Abbott Ship- 
ping p 462; Maclachlan Shipping p 
358: 2 Parsons Contracts (5th ed) 
p 286]. 

93. Phillips v. Rodie, 15 East 547, 
104 Reprint 950; Gladstone v. Birley, 
2 Meriv. 401, 35 Reprint 993, 3 M. S. 
205, 105 Reprint 587. 

94. Faith v. Hast India Co., 4 B. 
& Ald. 630, 6 ECL 630, 106 Reprint 
1067. 


95. Faith v. East India Co., supra. 
96. Gomila v. Adams, 36 La. Ann. 
221; McLean vy. Fleming, 2 H. L. 


Sec. Cas. 128. See The Addison E. Bul- 
lard, 258 Fed. 180, 169 CCA 248 (and 
as many more of the usual claims of 
the shipowner as he may choose to 
name). 


[a] “Dead freight” defined and 
construed.—Dead freight is the com- 
pensation payable to the shipowner 
when the charterer has failed to ship 
a full cargo; an agreed lien covers 
such damages though they be un- 
InguMidated = Nishi iva DaylOrws lao 
A. C. 604, 3 BRC 266 [foll McLean 


w. Fleming, 2 H. L. Se. Cas. 128]. But 
Seen Gray, WV. Carr, Ib Re 6) OMB 522 
[foll) Pearson v. Goschen, 17 GB: 


N.S. 352, 112 HCL 352, 144 Reprint 
142 (holding that a clause giving a 
lien for “dead freight’’ was inapplica- 
ble to a claim for damages where the 
charterers had failed to load a full 
cargo)] (a lien for dead freight, stip- 
ulated for in a charter party, does 
not apply to a claim for unliquidat- 
.ed damages for not having shipped 
.a complete cargo; where there are 
no means of ascertaining the amount 
of these damages, except by consent 
or by the verdict of a jury, they can- 
not be brought within the strict le- 


gal meaning of the term ‘dead 
freight,” which must be a sum, as- 
certained or ascertainable by the 


charter party itself, as where a com- 
plete cargo is agreed to be a cer- 
tain amount of tonnage at a certain 


sum per ton; as used in a charter 
party, where the term must mean 
unliquidated damages for not ship- 


ping a full cargo, or it has no mean- 
ing at all, it does not seem reasona- 
ble that the parties should have 
agreed on a lien, the effect of which 
would be that it would be impossible 


or Discharge. 
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to satisfy the lien except by agree- 
ment between the parties as to the 
amount of damages caused by-the de- 
ficiency of the cargo or by means of 
the verdict of a jury or the award of 
an arbitrator, which might not be 
obtained for months, or even for 
years, after the arrival of the vessel). 
For other definitions see 17 C. J. p 
1152. 


97. Gomila v. Adams, 36 La. Ann. 
221, 

98. Leisy v. Buyers, 36 La. Ann. 
705. 

99. Stepanovit v. Gillibrand, ete., 


22. WY Cas Noe 13.060. 

1. By general shipowner see supra 
§ 298. 

2. See supra § 298. 

3. Raymond v. Tyson, 17 How. (U. 
S.) 58, 15 L. ed. 47;. Brown v. How- 
ard, 1 Cal. 423. See The Kimball, 3 
Wall. (U. S.) 37, 18 L. ed. 50 (by way 
of dictum, there is no doubt that a 
credit may be given for so great a 
period as to justify, in the absence 
of any provision for the delivery of 
the cargo, the inference that the ship- 
owner intended to waive his right to 
a lien and to look solely to the per- 
sonal responsibility of the charter- 
ers). 


Payment after delivery see infra 
text and note 6. 


4. Raymond v. Tyson, 17 How. (U. 
S.) 53,15 L. ed. 47; The Volunteer, 28 
F. Cas. No. 16,991, 1 Sumn. 551. See 
also cases infra notes 5-8. 


[a] Stipulations held compatible: 
(1) A stipulation authorizing the 
master to draw on the consignees 
against shippers’ freight. Welch v. 
MeClintocky 10 Gray (iass.) | 205; 
(2) Delivery of the cargo to be within 
reach of the ship’s tackle. The Kim- 
Dalles) Walla GUErS. sits, sales eden 
(the clause only designates the place 
where delivery must be had—the 
wharf at which the ship may be ly- 
ing). 

5. The Bird of Paradise, 5 
(ULS:) )45, 218 weds GG2- 
cases infra notes 6, 8. 


6. Foster v. Colby, 3 H. & N. 705, 
157 Reprint 651; Alsager v. St. Kath- 
erine’s Dock Co., 14 M. & W. 794, 153 
Reprint 696; Lucas v. Nockells, 4 
leyoakss YS), 1S) AOL, Gils, EO) Teyejoneieatt? 
9505 1 (Cl, s& R438) 16 Reprint » 9802 
See also cases infra this note. But 
see Blowers v. One Wire Rope Ca- 
ble, 19 Fed. 444 (holding that, under 
an agreement to take on board a 
cable, freight at a per diem rate to 
be paid as soon as the cable was laid, 
a lien for the freight attached as soon 
as the cable was taken on board). 


[a] Payment by commercial pa- 
per due after delivery does not affect 
the lien. Tate v. Meek, 8 Taunt. 280, 
4 ECL 146, 129 Reprint 391. 


[b] Insolvency of the charterer 


Wall. 
See also 


[$§ 298-299 


owner of a ship, of which the charterer is not the 
lessee but the freighter only,? will be held to have 
waived his lien on the cargo for freight, without 
express words to that effect, when it can be fairly 
inferred that the owner meant to trust to the per- 
sonal responsibility. of the charterer,* or where there 
are stipulations in the charter party inconsistent 
with the exercise of the lien,* such as a stipulation 
calling for unconditional delivery,* payment after 
delivery,’ or unless there is a stipulation providing 


will not authorize the owner to 
change his agreement and retain the 
goods until freight is paid. The Bird 
of Paradise, 5 Wall. (U. S.) 545, 18 
L. ed. 662 [cit Alsager v. St. Kath- 
erine’s Dock Co., 14 M. & W. 794, 158 
Reprint 696]. 


[c] Stipulations held to waive 
lien: (1) Installment of freight to be 
paid by “bill at three months from 


date of delivery, at charterer’s office, 
in Liverpool, of the certifrcate of 
right delivery of the cargo agreea-- 
bly to the bill of lading.” The Bird 
of Paradise, 5 Wall. (U. S.) 545, 553, 
18 L. ed. 662. (2) Where a charter 
party provided that the vessel might 
discharge in any dock that the ship- 
per might appoint ‘on being paid 
freight” at the prescribed rate per 
ton, and that the freight should be 
paid ‘on unloading and right deliv- 
ery of the cargo . . . two months 
after the vessel’s inward report” at 
the custom house, the two classes 
must be construed together; the 
freight was not payable until two 
months after the inward report arid 
the shipowner had no lien on the car- 
go for the freight, because the deliv- 
ery of the goods was required to 
precede the payment of the charter 
money. Alsager v. St. Katherine’s 
Dock Co., 14 M. & W. 794, 797, 153 Re- 
print 696 [cit The Bird of Paradise, 5 
Walls CUMS 2545. Soljeoo2, deomluamede 
662]. (3) Where a clause of the 
charter party provided that ‘‘the re- 
mainder [of the freight was payable] 
in cash, two months from the vessel’s 
report inwards, and after right de- 
livery of the cargo, or under discount 
at five per cent. per annum, at 
freighter’s’ option,” it was ‘held that 
the charter party did not create any 
lien, although the charter party con- 
tained the stipulation that the-own- 
ers of the ship should ‘have an ab- 
solute lien on the cargo for all 
freight, dead freight, and demur- 
rage.” Fosters ys Colbys)2) He & IN: 
705, 159 Reprint 651 [cit The Bird 
of Paradise, supra]. 


_[d] Stipulations held not to waive 
lien: (1) A stipulation that the bal- 
ance of freight was to be paid “one- 
half in five and one-half in ten days 
after discharge’ of the homeward 
cargo, construed in the light of an- 
other clause in the same agreement 
Which provided in effect that the 
ship should be bound to the merchan- 
dise and the merchandise to the ship, 
was not inconsistent with the right of 
the owner to retain the cargo, but 
merely intended to give the charter- 
er time to examine the goods and to 
decide whether or not to take them 
and pay the freight. The Kimball, 3 
VV CUS 9) rose oil Smell eae amen 
(2) In a stipulation that the freight 
Should be paid “in five days after 
the vessel’s return to, and discharge 
in, the return port of the voyage,” 
“discharge” meant merely the unload- 
ing of the cargo from the ship, with- 
out any reference to a delivery to 
the owner or consignee. Certain Logs 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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for a lien,’ for payment at a time and place other 
than the time and place of delivery.§ However, the 
lien of the owner of a ship on its cargo for freight 
is favored by the courts;® thus, unless the special 
agreement is absolutely inconsistent with the reten- 
tion of the goods, the right to a lien exists;!° all 
the more so where the charter expressly pledges the 
vessel and the cargo to each other for the perform- 
Even if, under the original 
charter party, the right to a lien may have been 
waived, where the parties have modified their con- 
tract so that time and place of payment have been 
changed to time and place of delivery, the owner 
The shipowner’s len 
for freight is not lost by the acceptance of a bill of 
exchange or promissory note for freight, if, before 
delivery of the shipment, the bill or note is not 


ance of the contract.11 


has his hen for the freight.12 


of Mahogany, 5 F..Cas. No. 2,559, 2 
Sumn. 589. (3) A stipulation that 
freight should be paid within ten 
days after the vessel returned to the 
port of departure did not displace 
the lien on the cargo, for the unlivery 
of the cargo might be rightfully,.ac- 
cording to the statutes for an unliv- 
ery of cargo, postponed beyond the 
ten days after the return of the ship 
when, by the terms of the charter 
party, the freight would become due. 
The Volunteer, 28 F. Cas. No. 16,991, 
1 Sumn. 551. 


Personal responsibility of charter- 
er see supra text and note 5. 


7. Actieselskabet Dampsk _ Thor- 
bjorn v. Harrison, 260 Fed. 287; Jeb- 
sen v. A Cargo of Hemp, 228 Fed. 143 
(where the charter parties provided 
that the owners should have a lien, al- 
though payment was to be made at 
a designated place at a fixed time). 
See also infra text and note 11. 


8. Raymond v. Tyson, 17 How. (U. 
S.) 53, 15 L. ed. 47; Actieselskabet 
Dampsk Thorbjorn y. Harrison, 260 


Fed. 287; The Moringen, 98 Fed. 996. 
But see infra note 11. 
oF ihe Kimball, 8" Wally CU. "S.) 


od, 18) Tu. ed: 50. 


10. The Bird of Paradise, 5 Wall. 
Cie S:) 545, 18 et ed. 662) [cit Craw- 
shay v. Homfray, 4 B. & Ald. 50, 6 
ECL 385, 106 Reprint 856; Campion v. 
Golvin, 3 Bing. N. Cass 17, 32 HCL 
18, 132 Reprint 315; Neish v. Gra- 
ham, 8 BH. & B. 505, 92 ECL 505, 120 
Reprint 189; Wilson v. Kymer, 1 M. 
& S. 157, 105 Reprint 59]. See How- 
ard v. Macondray, 7 Gray (Mass.) 
516,,521 (‘in the cases reported there 
seems manifested a strong disposition 
to limit this exclusion of such lien 
to cases plainly imputing such exclu- 
sion’’). 

Tie The Kimball, 3-wall. (Us 8.) 
37, 18 L. ed. 50. See Fourteen Horses, 
9 F. Cas. No. 4,990, 10 Ben. 358 (even 
though the installments of hire are 
payable at a place other than that 
at which the vessel will probably be 
when the time of payment arrives). 
But see supra note 6 [c] (3). 

12. Howard v. Macondray, 7 Gray 
(Mass.) 516. 

18. The Kimball, 3 Wall. (U. S.) 
Silo lnwed.) 5050 he) Birdyot Para- 
dise, 5 Wall. (U. S.) 545, 18 L. ed. 
662. 


14. The Bird of Paradise, supra, 
The Kimball, 3 Wall. (U. S.) 37, 18 
L. ed. 50. 


Payment by bills of exchange and 
promissory notes in general see Pay- 
ment §§ 40-49. 


15. Sears v. 4,885 Bags of Lin- 


SHIPPING 


so deposited.1® 


seed, 1 Black (U. S.) 108, 17 L. ed. 35. 


/ [a] Possession.—A lien for freight 
implies possession of the goods. Lu- 
cas v. Nockells, 4 Bing. 729, 13 BCL 
713, 130 Reprint 950; Foster v. Colby, 
3 H. & N. 705, 157 Reprint 651; Alsa- 
ger v. St. Katherine’s Dock Co., 14 M. 
& W. 794, 153 Reprint 696. 


[b] Privileged claim of civil law, 
hypothecation of cargo distinguished. 
—The lien of the shipowners on the 
cargo for the freight is not the same 
as the privileged claim of the civil 
law, nor is it an hypothecation of the 
cargo which will remain a charge on 
the goods after the shipowners have 
parted unconditionally with the pos- 
session. The Bird of Paradise, 5 Wall. 
(U. S.) 545, 18 L. ed. 662. Hypotheca- 
tion of freight see infra § 858. 


L6G. Willison ewe kcymern, as Mi & 7S. 
157, 105 Reprint_59. 


17. Gracie v. Palmer, 8 Wheat. (U. 
S:) 605;) 5 lz ed..1696: 


18. Gracie v. Palmer, supra. 


Authority of master as agent see 
infra §§ 362-371. 


19. Shaw vy. Thompson, 21 F. Cas. 
No. 12,726, Olcott 144; Horncastle v. 
Farran, 3 B. & Ald. 497, 5 ECL 288, 
106 Reprint 7438, 2.Stark: 590, 3 ECL 
542, 171 Reprint 745. 


[a] For example (1) The master 
waives his lien on the goods for 
freight where ‘the directs the con- 
signee to pay the freight to the char- 
terer. Shaw v. Thompson, 21 F. Cas. 
No. 12,726, Olcott 144. (2) Where, at 
first, objection is taken by the ship- 
owner to a bill given for freight, the 
lien is lost if the owner afterwards 
negotiates the bill. Horncastle v. 
Farran, 3 B. & Ald. 497, 5 ECL 288, 
106 Reprint 743, 2 Stark. 590, 3 ECL 
542,171 Reprint 745. 


20. Smith v. Heinlein, 132 Fed. 


1001; The Donald, 115 Fed. 744; Dene 
SS.) (Co. v. Munson, 103 Hed. 933; 
Lightburne v. The Tongoy, 55 Fed. 


329; The Starlight, 42 Fed. 167; Hoad- 
ley v. The Lizzie, 39 Fed. 44; Gomila 
v. Culliford, 20 Fed. 734 [rev on oth- 
er grounds 128 U. S. 135, 9 SCt 50, 32 
L. ed. 381]; Behn, Meyer & Co., Ltd. 
v. El Banco Hspanol-Filipino, 11 Phil- 
ippine 253. See Lloyd Adriatico So- 
cieta di Navigazione v. Consolidation 
Goals Co,, 28 Bi —(2d) 579 [att 19 me. 
(2d) 388] (although it is subsequent- 
ly held that there has been no antic- 
ipatory breach by the master, the 
charterer is entitled to much latitude 
in the attempt to preserve its rights, 
including the right to prevent the 
removal of the res from the juris- 
diction of the court). 


[a] Corporations practically iden- 


[58 C.J.]. 213 


met,’* unless it is agreed between the parties that 
such payment, by bill or note, is actual payment.14 
Although possession is necessary to the enforce- 
ment of the lien,1® where the shipowner is required 
by law to land and warehouse the goods in a par- 
ticular place, the lien will continue while they are 
The shipowner’s lien for freight on 
the goods of the charterer is not lost, although ship- 
per and charterer have agreed that no freight shall 
be due,*’ and the master of the ship has assented.18 
The owner may waive his right to a lien by conduct 
as well as contract.1® 


[§ 300] S. Breach of Charter—1. By Owner or 
Master—a. In General. 
the owner or his agents will give the charterer a 
cause of action for damages against the owner,?° 
unless the charterer has suffered no actual damage,” 


A breach of the charter by 


tical. A corporation which, for op- 
erating purposes, leased a number of 
ships, of which it was the owner, to 
another corporation, which was prac- 
tically the same, with the same own- 
ership, directors, and officers, in their 
combined capacities carrying on the 
business out of which the breach of 
contract in question arose, is liable 
for a breach of the charter by its 
lessee. Grace v. Luckenbach SS. Co., 
248 Fed. 953 [aff 267 Fed. 676 (certio- 
rari den 254 U. S. 644, 41 SCt 14, 65 
L. ed. 454)]. 


[b] Owner’s agents.—(1) 
neers and firemen. See The Burma, 
187 Fed. 94, 110 CCA 330 (although 
charterer of the steamer is required 
by the charter to furnish the coal). 
(2) Lessee, practically the same cor- 
poration. Grace v. Luckenbach SS. 
Co:, 248 Hed. 953 [aft 267 Red: 676, 
and certiorari den 254 U. S. 644, 41 
SCt 14, 65 L. ed. 454]. 


[c] Master not owner’s agent.— 
See Donkin v. Herbst, 55 Fed. 1002, 5 
CCA 381 [aff 49 Fed. 379] (where a 
charterer made a subcharter, which 
provided that the ship go to a port 
outside her charter limits, the mas- 
ter was not the owner’s agent in re- 
spect to securing a proper entrance 


Engi- 


permit and his default, if any, not 
the default of the owner). 

21. The Habil, 100 Fed. 120; The 
Willowdene, 96 Fed. 569. See Coro- 


net Phosphate Co. v. U. S. Shipping 
Co., 260 Fed. 846 (in a suit for breach 
of a charter to carry merchandise, it 
is not a defense that contracts which 
the charterer had for sale of the 
merchandise had been canceled; the 
merchandise might still be more val- 
uable at the place of destination than 
at the place of shipment); Portland 
Shipping Co. v. The Alex Gibson, 44 
Fed. 371 (damages cannot be recoy- 
ered by the charterer although the 
vessel was removed from the loading 
port previous to the signing of the 
bills of lading, and without sailing 
orders from the charterer, where the 
master acted prudently, and for the 
interest of all concerned, and the 
charterer suffered no loss). 


[a] Breach of arbitration clause. 
—Munson v. Straits of Dover SS. 
Cot, 102 Fed. 926, 45 CCA 57. 


[b] The refusal of a master to de- 
liver a cargo until security is fur- 
nished for the freight gives no right 
of action to the charterer, since the 
cargo is subject to a lien for freight. 
Otis Mfg. Co. v. The Ira B. Hllems, 
48 Fed. 591 [aff 50 Fed. 934]. But see 
The Tangier, 32 Fed. 230 (where a 
vessel under charter delivers a con- 
signment of fruit, a portion of which 
is damaged, it is incumbent upon her 
to ascertain the amount of damage 
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and may justify the charterer in repudiating the 
charter;?2. the question of what acts constitute a 


before retaining a part of the con- 
signment for balance of freight, in or- 
der that she may not, by retaining an 
unreasonable amount, become liable 
for the storage and selling charges). 


22. Hoadley v. The Lizzie, 39 Fed. 
44, 


[a] Notice. —A provision in a 
charter party giving the charterer an 
option to terminate it at any time on 
thirty days’ notice does not entitle 
the owner to such notice upon his 
breach of one of the vital parts of 
the charter. Wessels v. The Ceres, 72 
Fed. 936, 19 CCA 243. 


[b] Repudiation by charterer held 
justified.—(1) The tender and refus- 
al of a sound cargo, after repairs to 
a vessel so injured as to necessitate 
unloading the first cargo, entitles the 
charterer to treat the voyage as bro- 
ken up, and to demand the damaged 
cargo without payment of freight. 
The Juuteken, 15° Wi Cas; INo. 87609, 6 
Ben. 565. (2) Failure to maintain 
speed. Wessels v. The Ceres, 72 Fed. 
936, 19 CCA 243. 


{c] Repudiation by charterers 
held unjustified.—(1) Stipulation au- 
thorizing cancellation. See Bonanno 
v. Tweedie Trading Co., 117 Fed. 991 
[aff 130 Fed. 448, 64 CCA 650] (where 
it was stipulated that if the ship 
should not be ready in loading dock 
before a certain time on a certain 
day the charterer should have the 
option of canceling the charter to be 
declared on notice of readiness, such 
notice to be given in business hours, 
the only purpose of the requirement 
that notice should be given in busi- 
ness hours was to prevent the run- 
ning of. demurrage at a time when 
the charterer could not load; where 
the vessel was ready to load within 
the stipulated time, although notice 
was not given during business hours, 
the charter was not subject to cancel- 
lation). (2) Right to load ballast. 
See McKeen v. Davis Coke, etc., Co., 
110 Fed. 576 (where a schooner was 
chartered for loading at Baltimore, 
with privilege of taking a part car- 
go at New York for ballast, no time 
stipulated under the terms of the 
charter for loading such ballast, the 
amount of ballast required was a mat- 
ter within the discretion of ‘her mas- 
ter, having regard not only to her 
safety but to her sailing qualities, 
and in the absence of evidence show- 
ing an abuse of his discretion or an 
unreasonable delay, there was no 
breach of the charter justifying the 
charterer. in refusing to accept the 
vessel). (3) Vessel to proceed ‘‘im- 
mediately.” See Forest Oak Steam 
Shipping Co. v. Richard, 5 Gom. Cas. 
100 (where a charter party stipulat- 
ed that the vessel upon completion 
of a certain voyage should proceed 
“immediately” to fulfill the charter 
party, breach of such clause would 
not entitle the charterers to repudi- 
ate the charter party; for, although 
a stipulation that the vessel pro- 
ceed on or before a certain date will 
make time of the essence of the con- 
tract and performance a _ condition 
precedent, where the stipulation is 
that the vessel proceed immediately, 
the only remedy for a breach is dam- 
ages). (4) Vessel to be seaworthy. 
Banes SS. Co. vy. American Importing, 
Cle, (CO. nem MASS! 1.916.609 oN He nO: 
(where a charter party stipulated 
that the vessel should be tight, 
staunch, strong, and fitted for the 
service when delivered, and that the 
owner should maintain her in an effi- 
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cient state in hull and machinery dur- 
ing the services, the charterer should 
not be liable for hire during the 
time required for repairs, the char- 
terer may not cancel the charter par- 
ty on merely showing that the ves- 
sel was unseaworthy when ordered to 
sail on a designated date, due to the 
fact that repairs were needed, which 
were completed within a reasonable 
time). (5) Request by owner that 
the vessel be brought home in bal- 
last. See Marine Transp. Co. V. 
Shawmut SS. Co., 287 Fed. 547 (a re- 
quest by the owner that a vessel be 
brought home in ballast, to which no 
objection was made by the charterer, 
and which was not shown to have 
damaged the charterer, or to have 
been treated by him as a termination 
of the charter party, does not re- 
lieve the charterer from its duty 
of paying the charter ‘hire). (6) 
Charter to third persons with the 
consent and approval of the char- 
terer. Banes SS. Co. v. American 
Importing, ete., Co., 209 Mass. 96, 
95 NE 107. (7) Refusal to take pas- 
sengers for a certain place when pre- 
vented by injunction from discharg- 
ing them. Post v. Koch, 30 Fed. 208. 


{d] By statute a vessel can be put 
in default under its charter party 
only by commencement of a suit, a 
demand in writing, a protest by a 
notary public, or a verbal requisition 
made in the presence of two witness- 
es. Eden vy. Lemandre, 27 La. Ann. 
176 (construing 2 Rev. Civ. Code art 
LOIS) 


Cancellation by charterer because 
of breach of owner see supra § 183. 


23. See cases infra this note. 


[a] Assertion of forfeiture of the 
charter is not such an unequivocal re- 
fusal to load as will constitute a 
breach of the charter. The Adamello, 
19 EF. (2d) 388. 

[b] Unjustified demand for demur- 
rage is not a breach of the charter. 
Det Forenede Dampskibs-Selskab At- 
kieselkab v. C. F. & G. W. Eddy, Inc., 
293 Fed. 82. 


[c] Facts held to constitute 
breach by owner or master.—(1) Fail- 
ure to be ready to load when stipu- 
lated. Nelson vy. Dundee East Coast 
Shipping Cow LOO se Onno lane cep 
Failure to bring vessel, within a rea- 
sonable time before the expiration of 
the time limit to enable charterer 
to load, to the place where, accord- 
ing to usage, the vessel was to load. 
Midland Nav. Co. v. Dominion El. Co., 
34Can. aS: 2 Oss TS. (3) Failure to 
load. See American Asiatie Co. v. 
Robert Dollar Co., 282 Fed. 743 [cer- 
tiorari-den 261 U. S. 615, 43 SCt 361, 
67 L. ed. 828] (where a time charter, 
whereby the charterer hired and paid 
for the full capacity and burthen of 
the vessel, contained no covenant to 
load the cargo within any stated time, 
or at all, it was a breach of the char- 
ter for the master to sail from the 
designated loading point without in- 
structions or the charterer’s consent, 
because of delay in loading). 
Failure to load with dispatch. 
ley v. The Iizzie, 39 Fed. 44. 
Failure to load full cargo. Wilson v. 
Peninsula Bark, etce., Co., 188 Fed. 
52, 110 CCA 190; Holyoke v. Depew, 
12 F. Cas. No. 6,652, 2 Ben. 334. (6) 
Failure to carry specified weight. 
Wood v. Sewall, 128 Fed. 141 [aff 135 
Fed. 12, 67 CCA 580]; Japy v. Suther- 
land, 91 L. J. K. B. 19. (7) Failure 
to keep vessel fitted for service. The 
Burma, 187 Fed. 94, 110 CCA 330: 


(5) 


Yor later cases, developments and changes in the law see Annotations, 
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breach being controlled by the terms of the char- 
ter as properly construed,?* as is likewise the ques- 


Munson SS. Line y. Miramar SS. Co., 
166 Fed. 722, 92 CCA 412, 167 Fed. 960, 
93 CCA 360 [certiorari den 214 U. S. 
526, 29 SCt 704, 53 L. ed. 1068]. (8) 
Failure to prosecute voyage with the 
utmost dispatch: Toyosaki Kissen 
Kaisha v. Société les Affreteurs Re- 
Unis. 27 Cont. iCase 5 Vinee (oun ee 
to maintain speed. Wessels v. The 
Ceres, 72 Fed. 936, 19 CCA 243. (10) 
Failure to furnish crew who would 
carry out instructions of charterer, 
Elliott Steam Tug Co. v. Payne, 
[1920] 2 K. B. 6938. (11) Delay in re- 
pairing vessel. Elliott Steam Tug 
Got) vi), Payne® EL920) 25K aby bos. 
(12) Towing vessels other than char- 
tered vessel. The Oregon, 55 Fed. 
666, 5 CCA 229. (18) Sale free of all 
chartered liability. Omnium D’En- 
terprises v. Sutherland, [1919] 1 K. 
B. 618 [dist Sorrentino v. Buerger, 
PLL ST KO Bw 07 Cathy Phoebe Kesiss 
367), where the owners, although 
they had sold the vessel, had re- 
served to themselves the power per- 
sonally to perform the contract]. 
(14) Sale of vessel causing change of 
flag during currency of charter par- 
ty.) M. tsaacss&. Sons, Vata vivies 
Allum, WEL O2UIPS Ke Ba S Ui (lop) ae 
ure to fulfill term for which charter 
is; to run.) Lhe Hehos, sila Hed i055 
55 CCA 598 [mod 108 Fed. 279]. (16) 
Withdrawal of vessel after payment 
of. hire in arrears. Langfond v. Ca- 


nadian Forwarding, etc., Co., 10 As- 
pin. 414. 
{dJ] Facts held not to constitute 


breach by owner or master as tv: 
(1) Acceptance of cargo. The Savona, 
[1900] P. 252. (2) Capacity of ves- 
sel. Culliford Vv. Gomila, 128: U.S: 
LS 5 9) A Cy 5 Oh Sale ee Clean Sl amma) 
Commencing voyage. Dow v. Hare, 7 
F. Cas. No. 4,037a. (4) Guarantied 
cargo capacity. Hreglich v. One 
Thousand Tons of Coal, 128 Fed. 464. 
(5) Guaranty of insurance. Myers v. 
The Unionist, 48 Fed. 315. (6) Is- 
suance of bill of lading. Gomila v. 
Adams, 36 La. Ann. 221. (7) Loading 
full cargo. The Minnie E. Kelton, 
LOO” Hed! 164.548 ‘CGA aie (Sa Maine 
tenance of machinery. Matthias v. 
Beeche, 111 Fed. 940. (9) Putting in- 
to port. Donkin v. Herbst, 55 Fed. 
1002, 5 CCA 381 [aff 49 Fed. 379] 
(where the final refusal to permit the 
ship to enter a port was not due to 
the lack of the visé, but because she 
came from an infected port outside 
the charter limits and without a clean 
bill of health, for which the owners 
were not responsible); Manha v. Un- 
ion’ HMertilizer Co.;15i Cal. 581 91 Pp 
393, (10) Readiness for loading. 
Manchester SS. Co. v. Parr, 130 Fed. 
999 [foll The Harbinger, 50 Fed. 941 
(aff 53 Fed. 394, 3 CCA 573)]. (i1) 
Readiness with stipulated rating. 
Card v. Hine, 39 Fed. 818. 


fe] Substituted performance.—(1) 
Where the charterer has learned that 
the steamer cannot be repaired in 
time for delivery in season, he may 
notify the owner that he will not ac- 
cept a later delivery, and it thereupon 
becomes the owner’s duty to find a 
fit substitute. Sanders v, Munson, 74 
Fed. 649, 20 CCA 581 [aff 61 Fed. 504]. 
(2) Where the vessel which the own- 
er chartered for a particular voyage 
was taken by the owner’s government 
before the time for the voyage, the 
owner was not obliged to substitute 
another vessel to perform the charter. 
Texas Co. v. Hograth Shipping Co, 
265 Fed. 375 [aff 267 Fed. 1023. (cer. 
tiorari granted 254 U. S. 625, 41 Sct 
15, 65 L. ed. 445, aff 256 U. S. 619; 41 
SCt 612, 65 L. ed. 1123)]. (3) Under 


same title and section number, 
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tion of whether acts or circumstances which might 
otherwise constitute a breach of the charter fall 
within the meaning of exceptions contained therein.?4 
The mere happening of an excepted peril before the 
time of the charter begins to run does not of itself 


the terms of certain charters the sub- 
stituted performancé offered has been 
held not such as to excuse the owner. 
See Lumbermen’s Min. Co. v. Gil- 
christ, 50 Fed. 118 [aff 55 Fed. 677, 5 
CCA 239] (where ore was to be 
Shipped in equal monthly install- 
ments, a tender of additional tonnage 
one month, in anticipation of de- 
fault); Higginson v. Weld, 14 Gray 
(Mass.) 165 (an offer to furnish an- 
other vessel that would arrive almost 
two months after the vessel con- 
tracted for, after the charterer upon 
notice by the owner had counter- 
manded orders for the purchase of 
goods). 


24. See cases infra this note. 
{a] Particular clauses construed. 
—(1) “All dangers and accidents of 


» . . Steam navigation” does not 
exempt the owner for the negligence 
of his engineers. The Burma, 187 
Hed 694, LNONCCA 380. (2) “Dangers 
of the seas,’ does not include deser- 
tion of seamen. The Ethel, 8 F. Cas. 
No. 4,540, 5 Ben. 154. (3) “Extraordi- 
nary occurrence beyond the control 
of either party,’ will excuse the own- 
er where the occurrence in question 
would have the effect of making the 
performance different and more haz- 
ardous; for example, the operations 
of submarines in attacking neutral 
vessels, after a proclamation to that 
effect, is an “extraordinary occur- 
rence beyond the control of either 
party,” although the charter party 
was entered into while the war was 
in progress. Quite, weexepOrte© Onn Wi 
Seebold, 287 Fed. 626. (4) “No voy- 
age that. would involve risk of 
Seizure or capture by rulers or gov- 
ernments,” as used in a charter party, 
showed the intention of the parties 
to be that the shipowrrer should not 
be bound to undertake any voyage 
which would expose him to the risk 
of having his vessel taken out of his 
possession “by rulers or govern- 
ments,’ and justified his refusal to 
proceed on a voyage which involved 
risk of attack by submarines. In re 
Tonnevold, [1916] 2 K. B. 551. 


[b] “Restraint of princes.”—(1) 
The restraint which fulfills the excep- 
tion, releasing the owner from liabil- 
ity under the charter, must be actual, 
not potential or probable. The Athana- 
sios, 228 Fed. 558. (2) The restraint 
must emanate from recognized au- 
thority. The Athanasios, supra. See 
The Claveresk, 264 Fed, 276 [aff sub 
nom. Earn Line SS. Co. v. Sutherland 
SS. Co., 254 Fed. 126] (the fundamen- 
tal essential of a restraint of rulers, 
within a time charter of a steamship, 
is that the restraining act should be 
governmental). (3) Where the act of 
restraint is that of a sovereign with- 
in its own territory, it is legal of ne- 
cessity, whether or not the municipal 
or constitutional law of that country 
was strictly followed. The Claveresk, 
264 Fed. 276 [aff sub nom. Earn Line 
SS. Co. v. Sutherland SS. Co., 254 
Fed. 126]. (4) Where the restraint 
is exercised by the sovereign beyond 
its territory, the legality of the act 
of duly appointed officers or agents 
will not be questioned. See The 
Adriatic, 253 Fed. 489 [aff 258 Fed. 
902, 169 CCA 622] (clause excepting 
“control of princes’); ‘The Athana- 
sios, 228 Fed. 558 (where a vessel is 
requisitioned by the counsul of a for- 
eign government for government 
service, the restraint is actual within 
the exception). See also The Isle of 
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Mull, 257 Fed. 798 [rev on another 
ground 278 Fed. 131] (where the Brit- 
ish admiralty in a Spanish port requi- 
sitioned a British vessel under char- 
ter to an American firm, the requisi- 
tion must be treated as a restraint of 
princes, regardless of whether the 
right to requisition vessels in foreign 
waters existed, for as soon as the ves- 
sel put to sea it could have been tak- 
en in charge by the first British man- 
of-war). (5) The restraint need not 
be by physical force. The Athana- 
sios, 228 Fed. 558. See The Claveresk, 
264 Fed. 276 [aff sub nom. Earn Line 
SS. Co. v. Sutherland SS. Co., 254 Fed. 
126] (the “restraint of princes’ 
clause of a time charter of a steam- 
ship is not limited to physical re- 
straint of the ship itself, but includes 
restraint exercised on the owner by a 
governmental requisition of the ship). 
(6) The owner to rely upon the excep- 
tion of restraint of princes need not 
resist the requisition. The Claveresk, 
264 Fed. 276 [aff sub nom. Earn Line 
SS. Co. v. Sutherland SS. Co., 254 Fed. 
126]; The Isle of Mull, 257 Fed. 798 
[rev on another ground 278 Fed. 131]. 
(7) “Restraint of princes’ clause crit- 
icized. The Claveresk, 264 Fed. 276, 
282, 283 [aff sub nom. Earn Line SS. 
Co. v. Sutherland SS. Co., 254 Fed. 
126] (holding “from the nature of the 
contract and the surrounding circum- 
stances” the charter in question and 
the owner’s obligations terminated by 
requisition; since any “restraint of 
rulers’? does not per se terminate any 
charter ‘‘[for the ‘sufficient reason 
that it was not intended so to do], the 
effect of the clause on time charters 
is unsatisfactory, because uncertain. 
ee he relief afforded by the re- 
straint clause is also too slow. 

How does the contract stand eo in- 
stanti the ship is taken away?’’). (8) 
Activities of submarines. See Quina 
Export Co. v. Seebold, 280 Fed. 147 
[aff 287 Fed. 626] (activities of the 
German submarines off the coast of 
the British Isles for the avowed pur- 
pose of sinking all vessels entering 
the forbidden zone was an effective 
blockade of the English ports, which 
excused a vessel owner from perform- 
ing his charter agreement, under a 
clause exempting restraint of rulers, 
princes, ete.). (9) Rumors of sub- 
marines. Luckenbach SS. Co. v. 
Grace, 267 Fed. 676 [certiorari den 254 
U. S. 644, °41 SCt 14, 65 L. ed. 454] 
(the increased danger of capture or 
destruction by German submarines, 
subsequent to the declaration of war 
between the United States and Ger- 
many, based on mere rumors of the 
presence of German submarines, and 
on the instructions of the submarines 
by the German government, is not 
‘“yestraint of princes,’ within a char- 
ter party exemption from liability). 


25. Freiberg Lumber Co. v. Rosa- 
lie Mahoney SS. Corp., 31 Del. 44, 111 
A 279. 


26. Freiberg Lumber Co, v. Rosa- 
lie Mahoney SS. Corp., supra. 


[a] ‘Thus (1) if the vessel is total- 
ly destroyed, or so damaged as to 
make her practically worthless, the 
charter is at an end. Freiberg Lum- 
ber Co. v. Rosalie Mahoney SS. Corp., 
81 Del. 44, 111 -A 279. (2) But if the 
vessel is not a total loss, the owner is 
to use due diligence in ascertaining 
the damage and if the vessel can be 
repaired within a‘reasonable time, 
considering the terms of her charter, 
and at such cost as would justify a 
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terminate the obligation of the shipowner;?5 the 
result of such happening is the effective cause.2¢ 
Unforeseen difficulties will not excuse performance 
by. the owner,?7 although performance may be ex- 
cused where made impossible by law.?8 


The act, 


reasonably prudent shipowner in un- 
dertaking it, considering her value 
after repairs, then it is the duty of 
the owner to make the repairs and de- 
liver her to the charterer within a 
reasonable time. Freiberg Lumber 
Co. v. Rosalie Mahoney SS. Corp., su- 
pra. 


27. The B. F. Bruce, 50 Fed. 118 
[aff 55 Fed. 677, 5 CCA 239]. See also 
cases infra this note. 


[a] Facts held not to excuse 
breach of charter by owner.—(1) Im- 
possibility of performance. The B. L. 
Harriman, 9 Wall. (U. S.) 161, 19 L: 
ed. 629 (performance of a charter to 
proceed to a distant port specified, 
made during a war, for the purpose or 
furnishing coal for one of the parties 
to it, is not dispensed with by the 
fact, learned in the course of the voy- 
age, that the whole purpose of the 
voyage was defeated by the changed 
condition of military operations, 
where the language of the charter 
party was absolute in its terms, and 
without provision for any contingen- 
ey); . Eastern |Transp. Go. \v;>. Hast 
Carolina Lumber Co., 262 Fed. 195 
(where an owner chartered barges 
and the charter party did not make 
any exceptions to the owner’s inabil- 
ity to get tugs, the owner’s inability 
to get tugs will not excuse failure to 
deliver barges according to the char- 
ter party); Coronet Phosphate Co. v. 
U. S. Shipping Co., 260 Fed. 846 (in a 
suit for breach of a charter to carry 
tonnage, it is not a defense that the 
owner had the right to fill the ship 
with other merchandise, which could 
not be obtained). See The Malcolm 
Baxter, Jr., 253 Fed. 486 (where the 
owner of a chartered vessel is willing 
to perform the charter, nothing short 
of certainty that he cannot perform 
can impose upon him a default on the 
ground of impossibility). (2) Failure 
of third person to perform. Lumber- 
man’s Min. Co. v. Gilchrist, 55. ed: 
677, 5 CCA 239 (a shipowner who by 
charter party entered into an abso- 
lute undertaking was liable for its 
breach, although a propellor named to 
do the towing was not under his con- 
trol and had been previously engaged 
to make other trips in conjunction 
with the trips contemplated by the 
charter, a fact known to the ship- 
pers’ agent). (3) Insanity of master. 
Higginson v. Weld, 14 Gray (Mass.) 
165. (4) War. Piaggio v. Somerville, 
119 Miss. 6, 80 S 342 (owners of a 
neutral vessel were bound to trans- 
port cargo as provided for in a char- 
ter party notwithstanding the risk of 
being sunk by a submarine, where the 
charter party did not excuse perform- 
ance by reason of submarine war- 


fare). (5) Complaints of charter- 
er. Eastern Transp. Co. v. East Caro- 


lina Lumber Co., 262 Fed. 195 (excuse 
that charterer nagged and harassed 
owner by asking for the chartered 
barges faster than the contract sched- 
ule and then not loading them). 


28. See cases infra this note. 


fa] Government requisition or em- 
bargo.——(1) The requisition of a char- 
tered vessel by its government frus- 
trates the charter, although the req- 
uisition is for an indefinite period, if 
the circumstances indicate it will 
probably extend beyond the term of 
the charter. The Isle of Mull, 278 
Fed. 131 [rev 257 Fed. 798, and cer- 
tiorari den sub nom. Gans SS. Line v. 
Isles Steam Shipping Co., 257 U. S. 
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or failure to act, of the charterer may excuse the 
failure of the master or owner to perform the ob- 
A 
owner or master may be waived by the charterer,*® 
or he may be estopped from asserting it.** 


ligations of the charter party.*° 


662, 42 SCt 270, 66 L. ed. 423]; The 
Frankmere, 262 Fed. 819 [aff 278 Fed. 
139, and certiorari den sub nom. 
Gans: SS) Line va Arnot, 257% Un si 662, 
42 SCt 270, 66 L. ed: .423]}. See The 
Claveresk, 264 Fed. 276 (disregard- 
ing the “restraint of princes” clause, 
requisition by the government under 
circumstances showing that the in- 
definite taking would almost certainly 
outlast the life of the charter termin- 
ated the charter party and the own- 
er’s liability). (2) The performance 
of a charter party for a particular 
voyage by a designated ship is im- 
pliedly conditioned on the ship re- 
maining available for the voyage, so 
that the owner is excused from per- 
forming, where the vessel was requi- 
sitioned by its home government be- 
fore the time for the voyage, and held 
by. the government until long after 
the charter period, even though the 
charter contained no “restraint of 
princes” clause. Mexasin Omen sELO= 
garth Shipping Corp., 256 U. S. 619, 41 
SCt 612, 65 L. ed. 1123 [aft 267 Fed. 


1023 mem (aff 265 Fed. 375)]. (3) 
Where the charter is frustrated by 
eequisition, the charterer cannot re- 


cover from the owner the amount re- 
weived from the government in excess 
of the charter hire. The Isle of Mull, 
278 Fed. 131 [rev 257 Fed. 798, and 
sertiorari den sub nom. Gans SS. Line 
v. Isles Steam Shipping Co., 257 U. 
S. 662, 42 SCt 270, 66 L. ed. 423]; The 
Frankmere, 278 Fed. 139 [aff 262 Fed. 
819, and certiorari den sub nom. 
Gans SS. Line v. Arnot, 257 U. S. 662, 
42 SCt 270, 66 L. ed. 423]. (4) The 
fact that a charter party for a voyage 
by a foreign vessel was made in the 
United States does not make the own- 
er liable for nonperformance of the 
charter after the vessel was requisi- 
tioned by her own government while 
in her home waters. Texas Co. v. Ho- 
garth Shipping Corp., 256 U. S. 619, 
41 SCt 612, 65 L. ed. 1123 [aff 267 Fed. 
1023 mem (afl 265" Med. 1375) Is 1) 
Telegraphic notification to the owner 
is a sufficient requisition, although a 
customary confirmatory letter was 
not sent. Texas Co. v. Hogarth Ship- 
ping Corp., supra. (6) Mere expecta- 
tion of the requisition of the vessel 
and requisition of many of the crew 
will not excuse the owner from per- 
formance under the charter party. 
The Eros, 251 Fed. 45, 163 CCA 295 
[aff 241 Fed. 186, 245 Fed. 814]. (7) 
A governmental embargo will not ex- 
ecuse noncompliance with the obliga- 
tions of a charter party, where the 
vessel came within the embargo by an 
unwarranted deviation. The Henry 
IWreeramipy 20 B20) 3208 pathy Gen. 
(2d) 900, and certiorari den sub nom. 
McDonald v. Rosasco, 275 U. S. 561, 
48 SCt 120, 72 L. ed. 427]. 


[b] By statute advice given by a 
government department that a trans- 
action was contrary to the national 
interests, if acted upon, is a defense 
to an action for breach of contract. 
See Gans SS. Line vy. Celtic Shipping 
Comes c ub. arose. 


Legal impossibility of performance 
in general see Contracts § 720. 


“Restraint of princes’ see supra 
note 24 [b]. 

29. See cases infra this note. 

[a] Breach by charterer of condi- 
tion precedent.—(1) Cargo improperly 
furnished. The John A. Briggs, 120 
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breach by the 


Fed. 6, 57 CCA 26 [mod 113 Fed. 948] 
(failure to take cargo of lumber to 
full capacity because of improper 
stowage by the master due to failure 
of the charterer to furnish lumber of 
the proper dimensions at the proper 
times). (2) Failure to pay current 
expenses. See The Alida, 8 Fed. 47 
(where a verbal agreement was made 
at the same time as the written char- 
ter that the charterer should furnish 
provisions and pay current expenses 
in part payment of the stipulated 
charter price of the vessel, a failure 
so to provide for the current expenses 
would justify the master’s withdraw- 
al). 


30. See cases infra this note. 


[a] An agent to load cargoes (1) 
has not, in general, power to waive 
forfeiture of the charter party so as 
to bind his nonresident principal. 
Olsen v. Hunter-Benn, 54 Fed. 530. 
(2) The advancement by an agent to 
load cargoes of a small sum, without 
commissions, to a delayed vessel, is 
not a waiver of forfeiture of the char- 
ter party by delayed arrival, when ac- 
companied by a declaration that he 
did not know what his principal, the 
charterer, would do about the delay. 
Olsen v. Hunter-Benn, supra. 


{b] Facts held to show waiver by 
charterer.—(1) Acceptance of cargo 
at intermediate point. See The Lewis 
H. Goward, 34 F. (2d) 791 (where the 
shipowner was never asked to carry 
to destination and had never refused 
to do so, but the charterer, cargo 
owner, and insurer approved the sale 
of the cargo at a port of refuge). (2) 
Failure to object with knowledge of 
continued breach. See The Oregon v. 
Pittsburgh, etc., Iron Co., 55 Fed. 666, 
5 CCA 229 (where a charter provided 
that a schooner and the propeller used 
to tow it should make as many trips 
as possible and the chartered propel- 
ler on her trip kept towing another 
schooner as well as the chartered 
schooner, the charterers with knowl- 
edge of such towing failing to object 
could not afterward set it up as a 
breach of their charter). (3) Request 
and representations for performance. 
See Gilchrist v. Lumberman’s Min. 
Co., 65 Fed. 1005, 18 CCA 272 (where 
an owner of a vessel failed to return 
for a cargo as required by the char- 
ter, and afterward the charterer sent 
for the vessel, representing that there 
would be no difficulty in loading her 
before the end of the season, and she 
was then sent, and could not be loaded 
before the season ended, the charter- 
er, waived any right to hold her for 
her delay). 


{c] Facts held not to show waiver 
by charterer.—(1) Acceptance of pro- 
ceeds of sale of cargo. See Beatson 
v. Elwell, 49 N. Y. 678 mem (on the 
breach of a charter party by the 
wrongful sate by the master of the 
cargo, and the breaking up of the voy- 
age, the charterer is entitled to re- 
cover advances made to the master 
under the terms of the charter de- 
spite acceptance of the proceeds of 
the sale). (2) Directions as to un- 
loading and use of name of vessel in 
advertisements. Rederiaktiebolaget 
Amie v. Universal Transp. Co., 250 
Fed. 400, 402, 162 CCA 470 [certiorari 
den 24680558. 6715) 88 sOCtn425™ 62) ln: 
ed. 933] (“the most that can be said 
in favor of the owner on these facts 


;  [§ 301] b. Damages.?? 
with regard to damages for breach of contract gen- 
erally,?® the charterer, upon a breach of the char- 
ter by the owner, is entitled to recover the damages 
which arise naturally and directly from the breach,** 


[§§ 300-301 


Under rules applicable 


[in an action for breach of contract 
of sale of the vessel in a charter par- 
ty] is that it gave a locus poeniten- 
tiae for performance which was never 
tendered’). (3) Loading vessel with 
return cargo after wrongful delay by 
master. The Giulio, 34 Fed. 909. 


31. See cases infra this note. 


[a] Estoppel of charterer.—(1) 
Direction of charterer. Lumberman’s 
Min. Co. v. Gilchrist, 55 Fed. 681, 5 
CCA 244 [rev 50 Fed. 124] (where the 
agent of the charterer knew, or ought 
to have known, that ore to be laden at 
a certain port was so frozen that the 
vessel could not load at the time he 
directed the vessel to go there with 
the promise that she should have a 
load, he is estopped from relying on 
the frozen condition of the ore as an 
excuse, and the failure to make the 
trip cannot be charged to the owner). 
(2) Obstructive tactics preventing 
performance. See Bonanno v. Twee- 
die Trading Co., 117 Fed. 991 [aff 130 
Fed. 448, 64 CCA 650] (a charterer 
who prevents the owner from enter- 
ing the vessel at the custom-house 
before the time she was required by 
the charter to be tendered for load- 
ing will not be permitted to avail him- 
self of the fact that she was not so 
entered as a ground for canceling the 
charter). (38) Threat to institute pro- 
ceedings in improper forum. See Otis 
Mfg. Co. v. The Ira B. Ellems, 50 Fed. 
934, 2 CCA 85 [aff 48 Fed. 591] (where 
a vessel is an American vessel and the 
charter party was signed upon the 
high Seas, the customs officer of a 
foreign port was not the proper forum 
in which to claim redress for alleged 
negligence of the master in not pre- 
venting loss of logs moored alongside 
the ship for loading and the threat 
to institute legal proceedings before 
such officer was sufficient to justify 
the master in leaving). 


32. Cross references: 


Generally see Damages 17 C. J. p 699 
et seq. 


For: 
Breach of warranty of seaworthi- 
ness and fitness see supra § 264. 
Injury to cargo see infra § 313. 


33. See Damages §§ 76-80. 
34. The Georg Dumois, 115 Fed. 65, 
52 CCA 659. See Cerrano v. Chuco, 38 


Philippine 392 (damages which might 
have been foreseen as those reason- 
ably to be anticipated as the natural 
and probable consequence of the 
breach); Lutz v. Sawyer, 8 Porto 
Rico Fed. 513 (damage that directly 
flows from the breach). 


[a] Natural distinguished from 
actual consequences.—‘The natural 
consequences [of a delay] are such as 
the parties as reasonable men may be 
supposed to have had in contempla- 
tion at the time they made the con- 
tract. These consequences may be 
very different indeed from the actual 
consequences of the breach, but these 
so called natural consequences con- 
stitute the limit of legal liability.” 
caoetela v. Speeding, 15 T. L. R. 401, 


[b] Proximate cause.—(1) Breach 
held to be proximate cause of injury. 
Great Lakes SS. Co. vy. Maple Leaf 
Milling Co., 41 T. L. R. 21 (failure to 
lighter the vessel aS a result of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 301] 


or may fairly be presumed to have been within the 
contemplation of the parties when the contract was 


which, upon fall of water, vessel set- 
tled upon an anchor). (2) Breach 
held not to be proximate cause of in- 
jury. Lombard SS. Co. v. Lanasa, etc., 
SS. Co., 163 Fed. 433 (damage caused 
by windstorm during the week vessel 
should have arrived). 


[c] For example: (1) Losses and 
expenses incurred in and about the 
voyage which the owner’s breach de- 
feated. Robert Dollar Co. v. Ameri- 
can’ Asiatic Co., 25 E. (2d) 791 [eer- 
tiorari den 278 U. S. 639, 49 SCt 34, 73 


Wed. obo lly “Khe Tribune, 24) Wi Cas. 
No. 14,171, 3 Sumn. 144. (2) Sums ad- 
vanced as charter hire or freight. 


Robert Dollar Co. v. American Asiatic 
Co., 25 F. (2d) 791 [certiorari den 278 
Wim sS6s9.) 49) SCt 34000 Lu ediebb bs 
The Allanwilde, 247 Fed. 236; The 
Augustine Kobbe, 37 Fed. 696. (3) 
Commissions provided for in the char- 
ter party so far as they apply to ad- 
vances made under it. The Augustine 
Kobbe, 37 Fed. 696. (4) Profits. The 
Rossend Castle, 30 Fed. 462 (where 
charterer has sold his right of trans- 
portation). (5) Expenses of delay. 
‘Oakes v. Richardson, 18 F. Cas. No. 
10,3890, 2 Lowell 173. See Wheelwright 
v. Walsh, 44 Fed. 380 (where the car- 
go for the chartered vessel lay on a 
wharf obstructing other loading and 
causing extra expense in handling 
other cargo over it and the expense 
thus incurred was less than the cost 
of removal until it could be shipped); 
The Rossend Castle, 30 Fed. 462 (cost 
of keeping sheep a reasonable time 
until other transportation could be 
secured); Lutz v. Sawyer, 8 Porto 
Rico Fed. 513 (demurrage for lighters 
held overtime). (6) Damages because 
of delay. The Georg Dumois, 115 Fed. 
65, 52 CCA 659 (where the owner of a 
steamer, under a time charter to con- 
vey cargoes of bananas, had knowl- 
edge of and acquiesced in a custom of 
the charterer, inaugurated subsequent 
to the making of the contract, to have 
a cargo cut and ready to load in an- 
ticipation of each arrival of the 
steamer, and on one outward voyage 
the vessel was delayed by reason of 
unseaworthiness, for which the own- 
er was responsible, until on her ar- 
rival the cargo was unfit to ship with 
safety, the charterer is entitled to re- 
“cover the value of the cargo so lost; 
also such damage as might accrue by 
the loss of the use of the vessel dur- 
ing the period in which the charterers 
were engaged in securing a new car- 
go); Giachetti v. Speeding, 15 T. L. 
R. 401 (where the owner delayed the 
commencement of the voyage, al- 
though not the only way of arriving 
at the damages, the charterer may re- 
cover, as the natural consequences of 
the breach, for the lessened value of 
the cargo because of the drop of 
freight rates in the interim plus an 
amount expended for telegrams _ be- 
cause of the delay); McEwan v. Mc- 
Leod, 46 U. C. Q. B. (Ont.) 235-(where 
the chartered vessel because of the 
owner’s delay could not sail until the 
following spring and it was impossi- 
ble to charter another vessel, the 
charterer was allowed to recover the 
difference between the railway and 
vessel freight on some of the cargo 
shipped to the charterer’s consignee, 
to whom the cargo had been sold, the 
cartage, and the difference in price on 
a quantity which the consignee had 
purchased because of the delay, as 
“the lowest measure of damages to 
which the plaintiff was entitled”). 
See The Rossend Castle, 30 Fed. 462, 
464 (“perhaps some allowance for de- 
preciation during delay’’). (7) Inter- 
est. Wheelwright v. Walsh, 44 Fed. 
280 (until arrival of chartered ves- 
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accordance with 


sel on the amount purchased to take 
the place of the delayed cargo); Lutz 
v. Sawyer, 8 Porto Rico Fed. 513 (on 
the value of the cargo held for ship- 
ment). (8) Expenses or losses rea- 
sonably incurred in mitigating the ul- 
timate loss. Robert Dollar Co. v. 
American Asiatic Co., 25 F. (2d) 791 
[certiorari den 278 U. S. 639, 49 SCt 
34, 73 L. ed. 555] (where charterer 
because of breach had to assemble a 
cargo quickly and in doing so accept- 
ed cargo for transshipment but found 
the expense of such transshipment 
greater than expected and incurred a 
loss). See The Ada, 239 Fed. 363 [rev 
on another ground 250 Fed. 194, 162 
CCA 330] (substitution at a loss of 
another chartered vessel to carry the 
cargo of one withdrawn from charter 
on proof that the action was a fair ex- 
ercise of judgment to minimize the 
damages); Parker v. McCaldin, 3 
Mise. 14, 22 NYS 358 (shipment in 


schooners instead of by chartered 
steamer). (9) Expense of obtaining 
another charter or other tonnage. 


The Rossend Castle, 30 Fed. 462. (10) 
Recompense for labor and services in 
obtaining another vessel. The Tri- 
bune, 24 F. Cas. No. 14,171, 3 Sumn. 
144. See Grace v. Luckenbach SS. Co., 
258 Fed. 49 [aff 267 Fed. 676 (certio- 
rari den 254 U.'S. 644, 41 SCt 14, 65 
L. ed. 454)] (where a shipping com- 
pany breached its contract to furnish 
tonnage, the contractor for tonnage, 
in its action for damages, is entitled 
to allowance for the services of a de- 
partment of its business rendered in 
securing other vessels, in reducing as 
far as possible the cost of carrying 
the goods involved, although it is 
dificult to determine precisely what 
the amount should be). (11) Loss be- 
cause of substituted vessel. The Ros- 
send Castle, 30 Fed. 462 (difference 
between price of commodity shipped 
at market of original destination and 
that of arrival);. Lutz v. Sawyer, 8 
Porto Rico Fed. 513 (where the sub- 
stituted vessel requires more cargo 
which the charterer ships to avoid 
payment of dead freight and in re- 
duction of damages, loss on cargo so 
filled in may be recovered, but not, in 
addition, damages for loss on cargo 
“shut out’). (12) Reasonable dis- 
bursements in vindicating rights be- 
yond what charterer would receive by 
way of costs as regularly taxed. The 
Travpune, sal oh Cad) No. 14 1ideowds 
Sumn. 144. See The Mispah, 17 F. Cas. 
No. 9,648, 5 Reporter 519 (where the 
charter party stipulates that the mas- 
ter shall sign bills of lading, in an ac- 
tion to compel the signing of bills, 
the charterer can recover only the ac- 
tual expense. incurred, namely that of 
the attachment and arrest [tug hire, 
etc.]). 


[d] Damages held not recover- 
able: (1) Commission as_ rebate. 
Grace v. Luckenbach SS. Co., 258 Fed. 
49 [aff 267 Fed. 676 (certiorari den 
254 U. S. 644, 41 SCt 14, 65 L. ed. 454) ] 
(where in a contract a contractor for 
tonnage was allowed a commission of 
two and one-half per cent, not really 
for services, but rather as rebate, and 
where such commission has been al- 
lowed to the contractor for tonnage 
in fixing the net amount which the 
shipping company was entitled to 
charge as an offset against the con- 
tractor, such amount will be disal- 
lowed as a charge in the case of ves- 
sels chartered by the contractor after 


the shipping company’s breach). 
(2) “Commissions on disburse- 
ments.” Grace v. Luckenbach SS. 


Co., supra (a shipping company was 
not chargeable, at the suit of the con- 
tractor for tonnage with two and one- 
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made,*® the measure of such damages varying in 


the particular term of the charter 


half per cent ‘commissions on dis- 
bursements” covering the entire cost 
of operation of the other vessels pro- 
cured by the contractor; a commis- 
sion being admittedly charged only 
as a matter of bookkeeping, and be- 
ing in effect a charge for an entire 
service, part of which devolved on 
the injured party as a condition 
precedent to sustaining its claim for 
damages). (3) Cost of supplies. 
The Augustine Kobbe, 37 Fed. 696 
(dogs, chain, timber fora yard). (4) 
Counsel fee. Wood vy. Sewall, 128 
Fed. 141 [aff 135 Fed. 12, 67 CCA 580] 
(paid by the consignee because of 
master’s breach and charged to the 
charterer, where the master had no 
share in hiring counsel). (5) Gra- 
tuities. Grace v. Luckenbach SS. Co., 
258 Fed. 49 [aff 267 Fed. 676 (certio- 
rari den 254 U. S. 644, 41 SCt 14, 65 
L. ed. 454)] (where the contractor for 
tonnage was obliged to secure other 
ships, the steamship company is not 
chargeable, as an item of the expense 
of such other ships, with bonuses or 
gratuities customarily extended to the 
captain and officers of ships for faith- 
ful services). (6) Prospective prof- 
its. Clinton v. Smith, 249 Fed. 119, 
161 CGAY 171s -mod) sub) noms) the 
Benefactor, 242 Hed. 582] (a charterer 
was not entitled to recover for loss 
of prospective profits during a sec- 
ond term, for which it had an option 
which it did not exercise). 


35. The Georg Dumois, 115 Fed. 65, 
52 CCA 659. Revett v. Globe Nav. 
Co., 68 Wash. 300, 123 P 459. 


[a] For example: (1) Amount of 
liability of charterer for breach of 
contract of sale. Stroms Bruks Aktie 
Bolag v. Hutchison, [1905] A. C. 515 
(the owners, although they did not 
know the particular terms of the 
bargain between charterers and their 
obligees, at the time they entered in- 
to the contract with the charterers 
must be presumed to have contemplat- 
ed that the charterers were shipping 
the goods in performance of a con- 


tract). See Saigon Maru, 267 Fed. 
881 [aff 272 Fed. 799. (certiorari? 
granted sub nom. Osaka Shosen 


Kaisha v. Pacific Export Lumber Co., 
257 Wi (Sa.62/6,) 42. "SCtpol, Com lamed: 
404, and rev on another point 260 U. 
S: 490, 43 9SCt 172) 67" Inneds esc¢4yi 
(where a vessel’s agent knew that 
the vessel was chartered to carry a 
cargo of lumber to fulfill a contract, 
the charterer can recover from the 
vessel the amount of his liability to 
his buyer for breach of contract of 
sale; if these damages are stated in 
foreign currency, the charterer can 
recover an amount in United States 
currency which, at the rate of ex- 
change on the day of entry of de- 
eree, would be sufficient to pay the 


damages in the foreign currency). 
But see infra note 52 [a] (2). (2) 
Prospective profits. The Saigon 


Maru, 267 Fed. 881 [aff 272 Fed. 799 
(certiorari granted sub nom. Osaka 
Shosen Kaisha vy. Pacific Export Lum- 
ber Co:, 25% U. (S.96216, 42) SCt, 515566 
L. ed. 404, and rev on another point 
260 Ui. s1400; 43 SCtel i272, Cie timed: 
364)] (the charterer is not precluded 
from recovering from the_ vessel, 
which failed to carry a full load, his 
profits on a resale of the eargo, by 
the fact that his contract for resale 
was not closed until the day after 
the charter was signed, and the de- 
tails were not communicated to the* 
vessel’s agent, where the fact that 
the ship was chartered to carry a 
cargo for such resale was generally 
communicated; in figuring the loss of 
profits from resale of lumber, due to 
breach of charter to carry, the price 
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involved.? For example, where recovery is sought 
because of the failure of the charterer to procure the 


at which the lumber was purchased 
for that cargo controls, although the 
market price at the place of shipment 
was greater at the time the vessel 
sailed); Cerrano v. Chuco, 38 Philip- 
pine 392 (applying Civ. Code arts. 1106, 
1107). See Ye Seng Co. v. Corbitt, 9 
Fed. 423, 7 Sawy. 368 (where charter- 
ers procured passengers at rates that 
would have netted a gain). (3) 
Wages. Revett v. Globe Nav. Co., 68 
Wash. 300, 123 P 459 (necessarily paid 
employees while waiting arrival of 
freight). 


Damages held not recoverable: 
Loss because of charterer’s con- 
tracts. Hildebrand vy. Geneva Mill 
Co., 32 F. (2d) 343; The A. Denicke, 
138 Fed. 645, 71 CCA 95 (in both cases 
owner without notice of contract); 
Wheelwright v. Walsh, 44 Fed. 380 
(where charterer because of delay of 
chartered vessel had to purchase at a 
loss merchandise to fill special con- 
tract of his own, not referred to in 
the charter and no part of the con- 
tract between charterer and owner). 
But see supra note 34 [ec] (6). (2) 
Profits. Richard v. Holman, 123 Fed. 
734 (holding that the fact of a re- 
charter by the original charterer of a 
vessel to carry a cargo of grain ata 
specified rate, which it does not ap- 
pear was contemplated by the owners 
at the time of making the contract, 
and of which they had no notice or 
knowledge, cannot affect the measure 
of damages recoverable for their fail- 
ure to deliver the vessel, so as to en- 
title the charterer to recover the 
profit he would have made on the re- 
charter, where freights had declined 
prior to the time when the vessel was 
required to be tendered, and the mar- 
ket rate was then definitely less than 
the charter rate, so that under the es- 
tablished rule no substantial damages 
were recoverable). But see supra 
note 34 [c] (4). 


{c] Damages for breach of charter 
for special purpose.—‘‘Whether the 
damages to the cargo [because of 
failure of vessel to make guaranteed 
speed] can be regarded as the natural 
consequences of a breach of the con- 
tract which were within the contem- 
plation of the parties, or whether the 
damages, in -the event of a breach, 
must be confined to the increased con- 
sumption of coal, loss of time, and 
that class of damage[:] If this guar- 
anty had been contained in an ordi- 
nary charter party, by which the ves- 
sel was to be used for general pur- 
poses, the position of the owners 
would have been sound, and the guar- 
anty would have been construed to 
have reference to the value of the ves- 
sel to the charterers, in respect to 
economy of time, wages, supplies, hire, 
and the like general particulars which 
are immediately connected with the 
ship itself. But the charter bore 
upon its face that it was a form for 
a fruit charter. The owner fae 
understood that the vessel was want- 
ed for a particular use, and the war- 
ranty of speed had reference to the 
adaptedness or fitness of the vessel 
for that use. The charter party was 
entered into in view of the necessities 
of speed in the business in which the 
vessel was to engage, so that the dam- 
age to a perishable cargo, which di- 
rectly occurred from a failure to make 
the requisite speed, must have nat- 
urally been in the mind and contem- 
plation of the owner’s agent when the 
contract was executed.” Wessels v. 
The Ceres, 72 Fed. 936, 939, 19 CCA 
243. Damages for breach of warranty 


(1) 
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of fitness generally see supra § 264. 
36. See cases infra this note. 


[a] Failure of the vessel to pro- 
ceed with reasonable dispatch.—(1) 
The rule of damages is the difference 
between the fair market value of the 
cargo at the port of destination on a 
day when the cargo ought to have 
been delivered and its value at the 
time when the vessel arrived and was 
in readiness to make delivery together 
with the loss on such of the produce 
as perished by decay, where that de- 
cay was clearly traceable to the un- 
reasonable delay. The Success, 23 F. 
Cas. No. 13,586; 7 Blateni, 5515) (2) 
A vessel is liable for the fall in mar- 
ket prices during a period of negligent 
delay on her part, although such delay 
arose before the cargo was shipped, 
when the delay was voluntary, and 
was in the course of the voyage con- 
tracted for by the charter, and after 
it had been begun. The Giulio, 34 
Fed. 909. 


[bj] On unwarranted deviation (1) 
the charterer may recover damages on 
the basis of the charterer’s situation 
in case the charter had been carried 
out. The Henry W. Cramp, 20 F. (2d) 
320 [aff 6 F. (2d) 900 (certiorari den 
48 SCt 120)] (where because of devia- 
tion the vessel came within a gov- 
ernmental embargo, the damages 
should be assessed on the basis of de- 
livery at the port of destination less 
the expense of freight charges and 
insurance). (2) The charterer may 
recover for the increased premiums of 
insurance and interest on his goods 
during the delay. Ardan SS. Co. v. 
Theband, 35 Fed. 620. 


[ec] On the owner withdrawing 
possession before the stipulated time 
(1) the charterer is entitled to such 
compensation as will restore him to 
the same pecuniary condition that he 
would have been in had the contract 
been performed. The Tampico, 286 
Fed. 482 (where the subcharterer’s 
contract of affreightment required de- 
livery of the cargo in New York if 
the canal were open when the vessel 
reached it or delivery at a Pacific 
coast port if the canal were closed, 
in which event the freight would be 
one dollar per ton less than for de- 
livery at the Atlantic coast port, was 
breached by the owner demanding 
possession of the vessel, the subchar- 
terer’s damages are not limited to the 
one dollar per ton freight lost, but 
it could recover the amount paid for 
the transportation of the cargo to the 
Atlantic coast which it was required 
to pay to the cargo owner). (2) The 
charterers are entitled to return of 
the hire for the remaining period and 
payment for the coai put aboard, but 
whether or not they are entitled to 
expenses incurred in contemplation of 
another voyage depends upon the 
equities of the case. Tweedie Trad- 
ing Co. v. Sangstad, 180 Fed. 691, 
108 CCA 657 (holding equities with 
owner Since charterer was aware of 
new engagement made by the owner). 


[ad] Measures of damage for the 


breach of miscellaneous terms: (1) 
Failure to pass government inspec- 
tion. Colbeck v. Ontario, ete., Nav. 


Co., 183 OntWR 1027 (the measure of 
the charterer’s damage is the addi- 
tional sum beyond the contract price 
which it would have cost him to have 
hired another steamship, to take the 
place of the one he had hired, for the 
remainder of the season which had 
still to run when he was prevented 
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transportation which he has contracted for, the meas- 
ure of damages, if other transportation is obtain- 


from using the steamship because it, 
was not in a condition to pass Inspec- 
tion, or, if none could have been hired, 
the loss he sustained by not being 
able to run the steamship for the full, 
term for which it had been hired, in 
other words such a sum as would put 
him in the same position as he would: 
have been had he not been prevented 
from running the steamship for the 
whole term for which he had hired it, 
but had been able to run it during the 
whole of that term if he had been’ so 
minded). (2) Failure to report in 
time. The Pensacola, 263 Fed. 661 
(where a tug did not report toa char-. 
terer for over four days after the time: 
specified in the charter, and it was 
shown that the reasonable value of 
the use or hire of the dredge to be 
towed at the point to which it was to 
be towed was seven hundred and; 
twenty dollars a day, the conclusion ' 
that the delay resulted in a loss of 
two thousand six hundred twenty- 
eight dollars and twelve cents the 
amount: claimed, was warranted, ‘al- 
though the owner of the tug did not 
know of the existence or terms of a 
contract to be performed by the 
dredge). (3) Failure to permit char- 
terer to bunker vessel. See Trafik- 
atiedolaget Grangesberg Oxelosand v. 
Ainesworth Coal, etc., Co., 273 Fed. 
215 [aff 287 Fed. 291] (for a breach of 
the right to furnish the bunker coals 
at market rates, the charterer is en- 
titled to recover what he lost; the 
loss on the resale of the coals or any 
decline in price between the time 
when the ship should have accepted 
them and when by due diligence they 
might have been resold and any out- 
lay in getting the coals ready for the 
ship which would not add to the 
value of the coals for others). (4) 
Failure to carry cargo to guaranteed 
capacity. Steamship Rutherglen Co. 
v. Houlder, 203 Fed. 848, 122 CCA 166 
[rev 196 Fed. 916] (where a vessel 
chartered for a voyage for a lump 
sum to carry a cargo proved to have 
less capacity than was guaranteed by 
the charter, the charterers, who ten- 
dered the full cargo, are entitled to 
recover as damages the difference be- 
tween what they would have paid un- 
der the charter for the carriage of 
the cargo shut out and what they 
would have received from the cargo 
owner under its bill of lading if it had 
been carried). (5) Cargo carried 
without charterer’s permission. The 
Port Adelaide, 62 Fed. 486, 10 CCA 505 
[aff 59 Fed. 174] (a charterer of the 
whole cargo capacity of a vessel, and 
the services of her officers and crew, 
for a specified voyage, may recover 
freight earned by carrying cargo for 
others during part of the voyage, 
without his permission, less the ex- 
penses incurred in earning it). (6) 
Failure to consign to charterer. 
Mauran v. Warren, 16 F. Cas. No. 
9,310, 2 Lowell 53 (where a charter 
party stipulated that if the ship 
should put into a port of necessity, 
she should be consigned to the char- 
terers or their agents, who were to 
pay disbursements, charging two and 
a half per cent commission on the 
amount, take care of the cargo, and 
have general charge of the business 
of the ship, and the charterers had 
the funds ready, and kept them ready, 
to pay the disbursements, but the 
master broke off negotiations, the 
charterer might recover as damages 
the commission agreed on, although 
more would have been a reasonable 
charge and was actually paid to the 
agent employed). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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able, is the difference between the cost of such trans- 
portation and the charter hire,37 within the lmita- 
tion that the substituted means of transportation 
shall be reasonable and not extravagant.*’ If there 
1s a market price for such transportation, the meas- 
ure of damages is the difference between the market 
ce ar If no other transpor- 
tation is obtainable, by the exercise of reasonable 
diligence, the charterer is entitled to the reasonable 
profits of the voyage under the circumstances,‘° 
what the charterer could have got for the vessel had 


price and the charter hire.®® 


SHIPPING 


she been delivered*! or the difference in value of 


the cargo at the shipping point and the place of des- 
tination, less the cost of transportation.*2 


Requi- 


sition** or loss of the ship** may lessen damages 


37. The S. L. Watson, 118 Fed. 945, 
55 CCA 439; Sanders v. Munson, 74 
Fed. 649, 20 CCA 581; Lumberman’s 
Min: Co. v.) Gilchrist, 55° Med) 677, 5 


CCA 239; The Oregon, 55 Fed. 666, 5 
CCA 229; The Rossend Castle, 30 
Fed. 462; Oakes v. Richardson, 18 F. 


Cas. No. 10,390, 2 Lowell.173; Parker 
v. McCaldin, 3 Misc. 14, 22 NYS 858. 


“The most direct and obvious meas- 
ure of damages.” Sanders v. Munson, 
74 Fed. 649, 20 CCA 581. 


[a] Reasons for rule.—Against 
the contention that the measure of 
damages should be the difference in 
market values of the cargo at the 
point of shipment and the place of 
destination, less the charter hire, “it 
is a general rule that it is the duty 
of one party to a contract which has 
been broken by the other to use rea- 
sonable diligence to reduce the dam- 
ages arising from the breach. If 
.) i. othe -ecarrier refuses. to per- 
form, it is the duty of the shipper, 
if he can reasonably expect thereby 
to reduce his loss, to seek other means 
of transportation, and perform the 
contract himself. In such a case the 
difference between his actual pecuni- 
ary condition and that in which he 
would have been had the carrier trans- 
ported the goods under the contract is, 
not the profit which he would have 
made had the contract been per- 
formed,—for the contract has been 
performed oe JODO ale iI WleKes ang 
creased expense of performing the 
contract. . But it would _hard- 
ly seem so necessary, in order to 
justify the shipper in seeking other 
means of transportation and charging 
the carrier with the increased freight, 
for him to show either that the profit 
from the executed contract would 
have equaled or exceeded the increase 
in the freight. When a shipper con- 
tracts with a carrier to transport 
merchandise, he is legally entitled to 
have his merchandise carried without 
regard to the question whether the 
transaction would have been profitable 
to him or not.’ Per Taft, C. J., in 
The Oregon, 55 Fed. 666, 673, 5 CCA 
229. Duty to reduce damage see 
infra text and notes 46, 47. 


[b] Application of rule.—The gen- 
eral rule that on withdrawal of a ship 
from a charter the charterer is en- 
titled to the difference between the 
charter hire and the hire necessary to 
secure another vessel applies only 
when a substitute can be procured 
equal to the vessel withdrawn. The 
Ada, 239 Fed. 363 [rev_on another 
ground 250 Fed. 194, 162 CCA 330]. 


3g. Sanders v. Munson, 74 Fed. 
649, 20 CCA 581; The Oregon, 55 Fed. 
666, 5 CCA 229. See The Saigon Maru, 
267 Fed. 881 [aff 272 Fed. 799 (certio- 
rari granted sub nom. Osaka Shosen 
Kaisha v. Pacific Export Lumber Co., 
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257 U. S. 626, 42 SCt 51, 66 L. ed. 404, 
and rev on another point 260 U. S. 
490, 43 SCt 172, 67 L. ed. 364)] (the 
seneral measure of damages for fail- 
ure to transport goods as agreed, 
which is the difference between the 
market value at the time and place 
of delivery at destination and such 
value at the place of shipment, plus 
freight and other charges, is not ap- 
plicable to a breach of charter, when 
existing war conditions made it im- 
possible to secure other transporta- 
tion, except at practically prohibitive 
rates). 


[a] For example, the same method 
of transportation at the same season 
as that fixed by the charter. The 
Oregon, 55 Fed. 666, 5 CCA 229. 


39. Pendleton v. Pearce, 10 F. (2d) 
The Oregon, 55 Fed. 666, 5 CCA 


229; The Augustine Kobbe, 37 Fed. 
696; The Rossend Castle, 30 Fed. 462; 
Scott v. Moragues Lumber Co., 202 


Ala. 312, 80 S 394. 


[a] Reason for  rule.—Viewing 
tonnage aS a commodity bought and 
sold, the measure of damages for 
failure to supply it according to -con- 
tract would naturally be the differ- 
ence between the market and the 
contract prices. The Oregon, 55 Fed. 
666, 5 CCA 229. 


40. The Ada, 239 Fed. 363 [rev on 
another point 250 Fed. 194, 162 CCA 
Bawa 


[a] Actual profits arising from the 
charterer’s subcontracts are not the 
subject of recovery, untess when the 
contract was made the owner was ap- 
prised of their actual or proposed 
existence. The Ada, 239 Fed. 363 [rev 
on another ground 250 Fed. 194, 162 
CCA 330]. Liability for actual profits 
see infra text and note 35 [a] (2). 


41. Gans SS. Line v. Wilhelmsen, 
275 ed: 254 [mod sub nom. The 
Themis, 244 Fed. 545, and certiorari 
den 2'57.-U. Si2655, 42 SCt 97, 66 L. ed: 
419] (in charterer’s action for nonde- 
livery of steamer during the abnormal 
conditions of the World War, ata time 
when it was impossible for the char- 
terer to secure another vessel similar 
to that chartered, the measure of 
damages was what the charterer 
could have obtained for the steamer 
in the market had it been delivered 
to charterer in time). 


42. Scott v. Moragues Lumber Co., 
202 Ala. 312, 80 S 394; Parker v. Mc- 
Caldin, 3 Misc. 14, 22 NYS 358; Watts 
v. Mitsui, [1917] A. C. 227; Stroms 
Bruks Aktie Bolag v. Hutchison, 
[1905] A. C. 515. See The A. Denicke, 
T3e eed. 645, 1 CARIS (Cunder the 
circumstances attending the transac- 
tion). But see Oakes v. Richardson, 
18 F. Cas. No. 10,390, 2 Lowell 1738 (if 
it is impossible to obtain other car- 


otherwise recoverable. 


the breach may be recovered, although the charterer 
has canceled the charter party.t® 


Duty to minimize damages. 
duty to use reasonable diligence to reduce his dam- 
age;*° accordingly, if by the exercise of reasonable 
diligence the charterer can procure another vessel 
in size, speed, and general qualities like that char- 
tered, at a reasonable hire for the term of the voy- 
age, it is his duty to do so.47 


Damages due to act of charterer. 
cannot recover damages which arise because of his 
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Damage incurred because of 


It is the charterer’s 


The charterer 


riage for the goods the cases holding 
that the loss of a probable profit may 
be recovered are exceptional). 


43. Elliott — Steam stussiCon av 
Payne, [1920] 2 K. B. 693 (the owner 
held. not liable for damages after 
requisition, as that occurrence could 
not be regarded as arising out of the 
wrongful withdrawal, but as due to 
the mere existence of the vessel). 


44 Associated Portland Cement 
Mfrs. v. Houlder, 14 Aspin. 170 (where 
a particular ship was to be at a cer- 
tain port on a particular date ready to 
load a cargo of goods from the barges 
to be carried abroad, and the specified 
ship was not there on the date agreed 
upon and was sunk at sea on the fol- 
lowing day, there was a breach of con- 
tract on the day fixed for loading, but 
the contract came to an end by the 
sinking of the ship on the following 
day, and the measure of damages was 
limited to the two days’ detention, 
namely, from the date of the breach 
to the date of the ending of the con- 
tract). 


45. The Elmac, 285 Fed. 665. 


Right to cancel because of breach 
see supra § 183. 


Bie Cerrano v. Chuco, 38 Philippine 
{a] Tllustration.—Charterers, ac- 


cepting return of cargo under protest 
because of abandonment, were justi- 
fied in disposing of it in diminution of 
damages. The Henry W. Cramp, 20 
F. (2d) 320 [aff 6 F. (2d) 900, and cer- 
tiorari den sub nom. McDonald vy. 
Rosasco, 48 SCt 120]. 


[b] Upon an anticipatory breach, 
which, however, the charterer does 
not accept as such, he is not held to 
the amount to which his damages 
might have been reduced at the time. 
McEwan v.! McLeod, 46 U. C 5 
(Ont.) 235. 


47. Sanders v. Munson, 74 Fed. 
649, 20 CCA 581. See Oakes v. Rich- 
ardson, 18 F. Cas. No. 10,390, 2 Lowell 
173 (after the breach it was the duty 
of the charterer, if he wished to claim 
damages, to obtain a freight as low as 
he reasonably might). 


[a] Application of rule.—(1) 
Where, because of abnormal condi- 
tions due to war, it is impossible to 
secure a Steamer like that chartered, 
it is not the charterer’s duty to secure 
two steamers aggregating her dead 
weight tonnage. Gans SS. Line v. 
Wilhelmsen 275 Fed. 254 [certiorari 
den 257 U. S. 655, 42 SCt 97, 66 L. ed. 
419]. (2) Diligence in securing 
transportation held sufficient. Pend- 
leton v. Pearce, 10 F. (2d) 692 (trans- 
portation secured the following 
spring). 


220 [58 C.J.] 


own act,#® imprudence,‘® or inactivity.5° 


Remote or speculative damages. ] 
cannot recover damages that are speculative®! or 


remote.°? 
Nominal damages. 


Penalties®+ or liquidated damages.°° 
charter binds the parties to a penalty for its breach,°® 
only damages actually suffered may be recovered.** 
The actual damages may be recovered even if in 
If the charterer fails 
to prove actual damage, he may recover only nom- 
The charterer may recover the sum 


excess of the penal sum.°§ 


inal damages.°® 


In the absence of evidence of 
damage for which recovery may be had, the char- 
terer can recover only nominal damages.®* 


SHIPPING 


The charterer Interest.° 


Where the 


named in the charter if such sum may be regarded 


48. See cases infra this note. 


{a] Damage due to charterer.— 
Cornhill SS. Co. v. West India SS. Co., 
194 Fed. 396, 114 CCA 314 (where a 
time charter provided that the steam- 
er, when delivered at a Cuban port, 
should have coal for a certain num- 
ber of days, but on her arrival she 
had somewhat less, of which the char- 
terer was informed, but advised the 
master not to buy more coal in Cuba, 
kept the steamer in Cuban ports for 
three weeks, and, although the char- 
terer was notified that the vessel had 
coal for only six and a half days, 
ordered her to be run to New York, 
and it was necessary to stop at Savan- 
nah to coal, the vessel was not liable 
for the damage and expenses of the 
deviation because of failure to have 
the stipulated supply of coal, since the 
deviation was occasioned by the ac- 
tion of the charterer in using the coal 
in Cuba and sending the vessel north 
from a Cuban port where it was im- 
possible to procure coal); The Georg 
Dumois, 115 Fed. 65, 52 CCA _ 659 
(where a cargo has been spoiled be- 
cause of the wrongful delay of the 
vessel, the charterer is not justified in 
loading the vessel with knowledge of 
the cargo’s condition to recover as 
damages the loss by further deteriora- 
tion on the voyage and a sum the 
cargo would have earned as freight 
for the voyage, under a contract with 
a third party, if it had been delivered 
in good condition). 


49. Sanders v. Munson, 74 Fed. 
649, 20 CCA 581. See Cerrano v. Chu- 
co, 38 Philippine 892 (a charterer 
who voluntarily assumes the liabil- 
ity incurred by another in attempting 
to retain the vessel against the law- 
ful owners cannot recover the dam- 
ages suffered by his own imprudence). 


50. Sanders 74 Fed. 
649, 20 CCA 581. 


v. Munson, 


[a] Charterer’s inactivity held ex- 
cusable.—(1) Owner’s promises of 
improvement. Wessels v. The Ceres, 


72 Fed. 936, 19 CCA 243 [aff 61 Fed. 
701] (charterers under a charter par- 
ty are not to be charged with heed- 
lessness in continuing to run a ves- 
sel after she had failed on several 
voyages to maintain the guaranteed 
speed, where the owner by promises 
that the speed should be improved 
prevailed upon them not to throw up 
the contract). (2) Pending negotia- 
tions between the parties. The S. L. 
Watson, 118 Fed. 945, 55 CCA 439. 


Charterer’s duty to use reasonable 
diligence to reduce damage see su- 
pra text and note 46. 


51. Lutz v. Sawyer, 8 Porto Rico 
Fed. 518. See also cases infra this 


note. 


[a] For example: (1) Commission, 
The Habil, 100 Fed. 120 (which might 
hay+ been made on sale of the cargo). 
(2) Dispatch money. Lutz v. Sawyer, 
8 Porto Rico Fed. 513 (which might 
have been earned, judging from ex- 
perience of priov voyage). (3) Esti- 
mated profits. Chadwick v. The Ade- 
laide, 5 F. Cas. No. 2,571 [foll The 
‘Tribune. pai Bye Cases ING medium 
Sumn. 144] (the due performance of 
the voyage being subject to many 
future contingencies). 


52. See cases infra this note. 


{a] For example: (1) Expense of 
collecting payment due by third per- 
son. Revett v. Globe Nav. Co., 68 
Wash. 300, 123 P 459 (where it is 
not clear that the delay in payment 
was caused by breach). (2) Liabil- 
ity to shippers. Behn Meyer & Co., 
Ltd. v. El Banco Espafiol-Filipino, 11 
Philippine 253 (where charterers 
have paid nothing to shippers who 
suffered by reason of owner’s breach 
and no action has been commenced 
against the charterers for damages 
sustained by such’ shippers and 
whether the-charterers will ever be 
compelled to ’pay anything is not 
known). 


53. The A. Denicke, 138 Fed. 645, 
TAC CARO 5s 


54. Relief against generally see 
Equity §§ 70-75. 


55. Liquidated damages generally 
see Damages §§ 231-267. 


56. See cases infra this note, 


[a] Particular provision con- 
strued as penalty.—‘‘Penalty for non- 
performance of this agreement, prov- 
ed damages not exceeding estimated 
amount of freight.’’ Coronet Phos- 
phate Con vy. Uses. Shipping) Con 1260 
Fed. 846; Aktieselskabet Korn-og 
Foderstof Kompagniet v. Rederiak- 
tiebolaget Atlanten, 250 Fed. 935, 163 
CCA 185, AnnCas1918C, 491 [aff 232 
Fed. 403, and certiorari granted 248 
Us S253, s995Ch 8.63) Led 6418) Sarre 
Zod UO asks + OMS Otro ce mGe ale emeds 
586]; Watts v. Mitsui, [1917] A. Cc. 
227 [rev [1916] 2 K. B. 826]; Wall v. 
Bee Maker Luggude, [1915] 3 


57. Chadwick v. The Adelaide, 5 
He Cass Not Ziadie 


58. Coronet Phosphate Co. v. U. S. 
Shipping Co., 260 Fed. 846; Aktiesel- 
skabet Korn-og Foderstof Kompag- 
niet v. Rederiaktiebolaget Atlanten, 
250 Fed. 935, 168 CCA 185, AnnCas 
1918H, 491 faff 252 U. S. 313, 40 Sct 
332, 64 L. ed. 586; and [foll Watts v. 
Matsui.) LS) CAR Oe 320 een yanilie vs 


Pleasure craft. 
breach of a charter for a yacht is the extra expense 
of another vessel with the incidental expense of 
transfer from one to the other.®* 


[§ 302] 2. By Charterer®°—a, What Constitutes 
and Effect Thereof;-Waiver. The question of wheth- 
er there has been a breach of the charter by the char- 
terer depends primarily upon the terms of the char- 
ter as properly construed.®® 


[$§ 301-302 


as liquidated damages.®° 


Where the allowance of interest on 
unliquidated claims is discretionary with court or 
jury,°? whether or not it is allowed will depend upon 
the circumstances of each case.** 


The measure of damages for the 


Where performance is 


Rederiaktiebolaget Luggude [1915] 3 
KB S6.6i- 


59. Chadwick v. 
EY €as. No. (2,571: 


60. Nielson v. Read, 12 Fed. 441 
(where the sum is intelligently and 
unequivocally stated to be the as- 
certained or liquidated damages for 
the breach of a contract, and the lan- 
guage is not qualified or rendered 
doubtful by other expressions con- 
tained in the paper; and especially 
where the actual extent of damage is 
dificult of ascertainment, and the 
sum named is not very greatly in ex- 
cess of the probable injury, the 
amount will be treated as liquidated 
damages). 


61. As item of damage because of 
delay see passim supra this section. 


On unliquidated claims generally 
see Damages §§ 137-140. 


The Adelaide, 5 


62. See Damages § 137. 
63. See cases infra this note. 
[a] Thus (1) Where, because of 


the scarcity of shipping, the contract 
in question was no longer as profit- 
able to the owner as others obtain- 
able, interest will be allowed. Grace 
v. Luckenbach SS. Co., 258 Fed. 49 
[aff 267 Fed. 676 (certiorari den 254 
Urs.) 644 4S Cela 165d eda 454m 
(2) Where the charterer obtained a 
vessel better adapted to his purpose, 
interest will not be allowed. San- 
ders v. Munson, 74 Fed. 649, 20 CCA 
581. (3) Delays in the prosecution 
of the case may be such as to forbid 
full allowance of interest. Matlack 
Coal, ete., Corp. v. New York, etc., 
ixtract (Co, 0" Hy (2d) aioe 


[b] Commencement of: interest.— 
(1) From a reasonable time after 
demand. Oakes v. Richardson, 18 F. 
Cas. No. 105390; 2 Lowell 17387 © @) 
From the time when damages became 
ascertained by the contractor for ton- 
nage securing other vessels. Grace 
v. Luckenbach SS. Co., 258 Fed. 49 
Laff 267 Fed. 676 (certiorari den 254 
U. S. 644, 41 SCt 14, 65°. ed. 454) 1) 


[c]. The rate of interest is that 
prevalent where the contract was to 
be performed, not where it was bro- 
ken. Lutz v. Sawyer, 8 Porto Rico 
Fed. 513. Law governing interest 
generally see Damages § 143. 


64. The Eros, 251 Fed. 45, 163 CC 
295 [aff 241 Fed. 186]. es 


65. Liability for demurrage see in- 
fra §§ 1004-1006. 2 oe 


66. See cases infra this note. 


[a] Illustrations of breach by 
charterer.—(1) Refusal to load ex- 
cept on modification of contract. Det 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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possible and lawful, mere difficulty’? or improba- 
bility®* of accomplishing the undertaking will not 
In order that contingencies 
specified against in the charter party®® excuse the 


excuse performance. 


Forenede Dampskibs-Selskab Aktie- 
selskab: v. C. F. & G. W. Eddy, Inc., 
293 Fed. 82. (2) Refusal to furnish 
cargo because of vessel’s excusable 
delay. Thebideau v. Cairns, 171 Fed. 
233. (3) Refusal to furnish cargo 
because of stevedore employed. 
Thompson y. Bush, 60 Fed. 631 [aff 
65 Eed. 812, 13 CCA 148]. (4) Re- 
fusal of agreed payment on signing 
formal charter. American Hawaiian 
SS. Co. v. Willfuehr, 274 Fed. 214. 
(5) Failure to use vessel as agreed. 
Kaufman v. Hewitt, 118 Wash. 556, 
204 P 199 (fishing). (6) Failure to 
keep ship properly equipped. J. M. 
Guffey Petroleum Co. vy. Coastwise 
Transp. (Cos; 180" Med. 677, 103: CCA 
643 [mod 168 Fed. 379] (seaworthy 
for carrying petroleum in bulk). (7) 
Failure to redeliver vessel. Susque- 
hanna SS. Co. v. Anderson, 208 App. 
Div. 26, 203 NYS 568 [rev on another 
point 239 N. Y. 285,146 NE 3881]. (8) 
Failure to redeliver vessel in time. 
Watson SS. Co. v. Merryweather, 12 


Aspin. 353. (9) Failure to redeliver 
in good condition. The Peerless, 2 
F. (2d) 395. (10) Refusal of pay- 


ment by consignee. Bramhall v. Sha- 
ler, 4 F. Cas. No. 1,805a. 

[b] “Dead freight” (1) is the 
compensation due when the charterer 
fails to ship the full amount of car- 
go stipulated for. The Rosemary, 277 


Fed. 674. For other definitions see 17 
Cede p. 11522 sand ‘supra, § 9298) (2) 
Charterer held liable for ‘dead 
freight.’’ The Rosemary, supra (fail- 
ure to furnish sufficient logs to fill 
the hold and deck space); Bacon v. 
Ennis, 110 Fed. 404 [rev on other 


grounds 114 Fed. 260, 52 CCA 146] 
(under a charter which required the 
ship to go to the port of loading, “or 
as near as she can safely go,’ and re- 
quired the charterer to load a full 
cargo of ore, where the ship could 
not load a full cargo at the berth as- 
signed her by the charterer, because 
of a bar in the harbor which she 
could not cross, it was the duty of 
the charterer to complete her load 
outside the bar, no custom to the con- 
trary being shown). Measure of dam- 
ages by way of “dead freight” see in- 
fra § 304. (3) Charterer held not lia- 
ble for “dead freight.’ Steamship Co. 
of 1912 v. Pearson, etce., Hardwood 
Co., 30 F. (2d) 770 (where a variation 
to the extent of ten per cent was a 
customary construction of ‘about,’ 
the shortage of logs shipped was sev- 
en per cent under the charter re- 
quirement of “about” four hundred 
thousand feet); Likely Co. v. Duck- 
ett, 53 Can. S. C. 471 [allowing app 44 
N. B. 12] (where the ship is not suit- 
able for the cargo called for by the 
charter party, a charterer, under ob- 
ligation to carry a full and com- 
plete cargo, who furnishes lumber 
of dimensions customary at the point 


of shipment, is not liable for dead 
freight). 
[ec] Payment.—(1) Appropriation 


of security for the payment of hire 
does not cure a default. Marine 
Transp. Co. v. Shawmut SS. Co., 287 
Fed. 547. (2) Assignment of freight. 
Marine Transportation Co. v. Shaw- 
mut SS. Co., supra (not payment of 
hire but to use the language of char- 
terer’s letter “in abeyance and pro- 
tection of monthly hire” then due). 


[a] Anticipatory breach.—Smith 
v. Susquehanna SS. Co., 282 Fed. 881 
(where the charterer admitted, before 
the time for the delivery of the ships, 
that it would not be able to load 
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them, if tendered, the owner was not 
required to tender the ships as a con- 
dition to recovering damages for 
charterer’s breach of charter). 


{e] Tlustration of performance 
by charterer.—Full and complete 
cargo furnished. Isis SS. Co. v. Bahr, 
ESS ONE 20 Ow Boi364 lati oOon Acer 
340] (where the loading contemplat- 
ed was a midwinter loading and the 
cargo, wet woodpulp, did not pack so 
hard when frozen as unfrozen, the 
charterers are not liable for short 
shipping). 


Construction of charters generally 
see supra §§ 191-219. 


Obligations of charterer generally 
see supra passim §§ 265-299. 


67. Det Forenede Dampskibs-Sel- 
skab Aktieselkab v. Eddy, 293 Fed. 82. 


[a] Unforeseen difficulties will 
not excuse performance. Furness v. 
Muller, 232 Fed. 186 (where because 
of outbreak of war insurance on car- 
go was hard to get and unreasonably 
high, and payment for cargo not as 
quick and sure as before). 


[b] Governmental  regulation.— 
(1) Where the charter party express- 
ly binds the charterer to perform, 
whether or not a permit is granted, 
the charterer is liable for a breach, 
although it is due to a restrictive but 
not prohibitive order of a govern- 
mental agency. Western Counties 
Shipping Co. v. McNeil, 273 Fed. 298. 
See P. Dougherty Co. v. 2,471 Tons of 
Coal, 278 Fed. 799 (holding charterer 
to have used due diligence and there- 
fore not liable for detention prior to 
the issue of the permit, the equities 
in favor of the vessel not necessarily 
so preponderant as to justify imply- 
ing an absolute agreement from the 
circumstances under which the char- 
ter party was made); Compagne 
Navigazione Sota y Agnar v. Diamond 
Fuel Co., 273 Fed. 299 [aff 288 Fed. 
847] (where an interlineation in the 
charter party expressly bound the 
charterer to load the ship at the time 
specified, whether or not it had a 
government exporter’s license, the 
charterer is liable for the damages 
resulting from the failure to furnish 
the cargo, although such failure was 
caused by an order of the Interstate 
Commerce Commission restricting 
the transportation of coal by rail to 
the port). (2) In 2 .charter party, 
(naming no consignee), to carry a 
cargo to a foreign port, for which 
an export license is required, there 
can be no implied condition that the 
charterer shall be relieved of lia- 
bility on failure to obtain a license 
to ship to a particular consignee. 
The Marpesia, 292 Fed. 957 [dist Tex- 
as Co. v. Hogarth Shipping Corp., 256 
Wa Sy 619) 41 SCt 612,65 Levedy 11237 
International Paper Co. v. The Gracie 


DD) Chambers, 248 U. S. 387, 39 S@t 
149, 63 L. ed. 318; Anglo-Russian 
Merchant Traders v. Batt, [1917] 2 


K. B. 679 (in all three cases, the en- 
tire performance of the contract ab- 
solutely and for an indefinite future 
period rendered impossible by gov- 
ernment action)]. “Restraint of 
princes,” etc. see infra note 70 [b]. 


[c] Restraint of foreign nation.—- 
Where the charter contains no sav- 
ing clause to meet the contingency of 
restraint by a foreign nation, the 
charterer will be liable for failure to 
perform. Barker v. Hodgson, 3 A 
& S. 267, 270, 105 Reprint 612 [quot 
Benson v. Atwood, 13 Md. 20, 52, 71 
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charterer, his performance must have been rendered 
by the oceurrence of such contingency in a practical 
sense impossible;7° it is insufficient that the hap- 
pening of such contingency adds materially to the 


AmD 611] (where the _ charterer 
pleaded that he could not load the 
ship at the port, because there pre- 
vailed a pestilent disease, in conse- 
quence of which all intercourse was 
interdicted by the authorities of the 
place, “Perhaps it is too much to 
say that the freighter was compella- 
ble to load his cargo; but if he was 
unable to do the thing, is he not an- 
swerable for it upon his covenant? 
Is not the freighter the adventurer, 
Who chalks out the voyage, and is 
to furnish at all events the subject 
matter out of which freight is to ac- 
crue? The question here is, on which 
side the burthen is to fall é 
if in consequence of events which 
happen at a foreign port, the freight- 
er is prevented from furnishing a 
loading there, which he has contract- 
ed to furnish, the contract is neither 
dissolved, nor is he excused for not 
performing it, but must answer in 
damages’’) [per Lord Ellenborough]. 
But see Furness Shipping, ete., Co. v. 
Barber, 6 F. (2d) 779 (detention in 
England during the war of a Dutch 
vessel bound under charter from New 
York to Rotterdam, on account of the 
contraband character of some of the 
cargo, is not chargeable to the char- 
terer, because of failure to have per- 
mits issued prior to sailing, but to 
the neglect of the nominal consignee 
to promptly advise the British gov- 
ernment under an agreement between 
them). 


{d] Strike preventing shipper 
from supplying cargo, under an un- 
qualified obligation to do so is no ex- 
cuse. U.S. v. Columbus Marine Corp., 
8 EY (2d) 315. 


68. Det Forenede Dampskibs-Sel- 
skab Aktieselkab v. C. F. & G. W. 
Eddy, Inc., 293 Fed. 82. . 


69. See case infra his note; and 
infra notes 70-73. 
[a] “Accident of canals.”’—Gans 


SS. Line v. Wilhelmsen, 275 Fed. 254 
[mod sub nom. The Themis, 244 Fed, 
545, and certiorari den 257 U. S. 655, 
42 SCt 97, 66 L. ed. 419] (the closing 
of the Panama canal because of the 
Culebra slide). 


[b] “Act of God” that will excuse 
performance by the charterer must be 
an act due to natural causes, with- 
out human intervention. Gans SS. 
Line v. Wilhelmsen, 275 Fed. 254, 261 
[mod The Themis, 244 Fed. 545, and 
certiorari den 257 U. S. 655, 42 SCt 
97, 66 L. ed. 419] (charterer’s inabil- 
ity to pass through the Panama canal 
because of the Culebra slide was the 
result of a deliberate widening of the 
canal, “a bold and daring experiment 
of human activity’’). 


70. Hellenic Transport SS. Co. v. 
McNeil, 273 Fed. 290; The Themis, 
244 Fed. 545 [mod on another point 
275 Fed. 254 (certiorari den 257 U. 
S. 655, 42 SCt 97, 66 L. ed. 419) ]. 


[a] Thus to relieve a charterer 
from liability for failure to surrender 
the ship within the time limit of the 
charter there must have been physi- 
cal prevention of the return by some 
cause excepted in the charter. The 
Themis, 244 Fed. 545 [mod-on another 
point 275 Fed. 254 (certiorari den 257 
108, Sh Ob 2A Siew tig BO ay Golo “lei. 


[b] “Restraint of princes,” etc.— 
(1) A prohibition by the government 
excuses, under the restraint of prin- 
ces clause, the failure of a charterer 
to furnish the cargo as required by 
the charter, 


even though the char-_ 
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difficulties of the charterer,”! or renders perform- 
ance, with the possible exception of strikes,’? un- 
profitable.*? Although a charter is invalid, the char- 
terer may by subsequent negotiation be liable as on 
a new contract to reimburse the shipowner for time 
and expenses incurred in attempting performance.** 
Upon a breach by the charterer, the shipowner has 
an action for damages’® and may be justified in 
refusing further compliance with the terms of the 
The breach, however, may be waived by 


charter.’°® 


terer would have been unable to fur- 
nish the cargo in the absence of such 
prohibition. Hellenic Transport SS. 
Co. v. McNeil, 273 Fed. 290. (2) 
While the restraint of princes, which 
will excuse the charterer’s failure to 
furnish a cargo within the terms of 
the charter party, need not have been 
directed against the ship or the 
goods, but may have had other ob- 
jects, it must have been the prox- 
imate cause of the failure, as dis- 
tinguished from the remote cause, 
and if by itself it could not have pre- 
vented performance jt will not ex- 
cuse nonperformance merely because, 
in combination with nonexcepted 
causes, it did so. Hellenic Trans- 
port SS. Co. v. MeNeil, supra. (3) 
The “restraint of princes’ clause in 
a charter party will not excuse the 
charterer’s failure to furnish a cargo, 
where the restraint imposed was on 
the transportation of the cargo for 
the ship from the source at which the 
charterer had planned to obtain it, 
unless that source was, by the terms 
of the charter or in the contemplation 
of the parties at -the time it was 
made, or by the _ well-established 
course of trade, the only source from 
which the charterer could have been 
expected to get the cargo. Hellenic 


Transport SS. Co. v. McNeil, su- 
pra. (4) Performance of an inter- 
lined obligation to furnish cargo, 


whether permit is granted or not, 
will not be excused by a restrictive, 
but not prohibitive, order of a gov- 
ernmental commission, Western 
Counties Shipping Co. v. McNeil, 273 
-Fed. 298. (5) Government restric- 
tion held not to amount to restraint 
contemplated by “restraint of prin- 
ces” clause. Canute SS. Co. v. Dia- 
mond Fuel Co., 273 Fed. 301 [aff 
288 Fed. 848] (seventy per cent of 
coal arriving at the port of loading 
free for export); Hellenic Transport 
SS. Co. v. McNeil, 273 Fed. 290 (quan- 
tity for export cut down by only one- 
eighth and the normal number of ves- 
sels loaded). (6) Government re- 
striction, although amounting to re- 
straint contemplated by “restraint of 
princes” clause, held not to have pre- 
vented performance. Western Coun- 
ties Shipping Co. v. McNeil, 273 Fed. 
298 (where the chartered ship re- 
ported herself ready to load on June 
14, and the loading should have been 
completed under the charter by June 
22, the charterer is not excused for 
his failure to furnish a cargo for the 
ship by an order of the interstate 
commerce commission restricting 
transportation of coal for export, 
which did not become effective until 
June 24, and did not then apply to 
coal on cars before that date). Gov-- 
ar regulation see supra note 


{c] Strike.—Under a charter par- 
ty, by which the charterers had the 
right to name the particular colliery 
from which they were to ship car- 
go, strikes excepted, where the col- 
liery specified at the time was on 
strike, the charterers were not bound 
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vessel, refused 


it, is;dinali?? 


of the charter, 


to furnish cargo from any other col- 
liery. Dobell v. Green, 8 Aspin. 473 
Fatt [190018 “Q7 Bie 526ilae Serie 
clause as exception to rule for per- 
formance although unprofitable see 
infra text and note 72. 


71. Hellenic Transport SS. Co. v. 
McNeil, 273 Fed. 290. 


[a] ‘Accident of canals.”—'‘Com- 
mercial impossibility,’ or that it 
would be difficult, dangerous, and 


enormously expensive to transship 
cargo because of the closing of the 
Panama canal in order to redeliver 
vessel at the time specified, is no ex- 
cuse. Gans SS. Line v. Wiihelmsen, 
275 Fed. 254 [mod sub nom. The The- 
mis, 244 Fed. 545, and certiorari den 
257 U.S. 655, 42 SCt 97, 66 L. ed. 419]. 


72. See The Themis, 244 Fed. 545, 
554 (“The ‘strikes’ clause is a true 
exception [distinguishing exceptions 
where performance is prevented by 
an imminent obstacle], but only 
Riuone because otherwise it could 
have no meaning. . . . Strikes 


generally arise over wages disputes, 
and every one knowS that money will 
settle these; and an exception against 
strikes can therefore only mean an 
exception against the extra cost of 
strikes’’). 


73. The Themis, 244 Fed. 545 [mod 
on another point 275 Fed. 254 (cer- 
tiorari den 257-0. S. 655,42 SCe 97 
66 L. ed. 419)]. 


74 Wilson v. Leroy, 30 F. Cas. No. 
17,817, & Brock.- 447. 


_ 75. Wilhelmsen v. Tweedie Trad- 
ing. Co., 149 Fed. 928; Kennedy v. 
Weston, 136 Fed. 166, 69 CCA 78; 


Bonanno v. Tweedie Trading Co., 130 


Fed. 448, 64 CCA 650 [aff 117 Fed. 
Clie 
76. Eastern Transp. Co. v. East 


Carolina Lumber Co., 262 Fed. 195. 
See Susquehanna SS. Co. v. Ander- 
son, 208 App. Div. 26, 203 NYS 568 
[rev on another point 239 N. Y. 285, 
146 NE 381] (where a corporate as- 
signee of the hire took possession of 
the vessel for the remainder of the 
charter period under the terms of the 
original charter for the account of 
whom it might concern to reduce loss, 
it was bound to redeliver the vessel 
to the owner in accordance with such 
terms and its abandonment of the 
charter while the vessel was on the 
high seas because of disputes as to 
charter money justified owners in tak- 
ing possession and suing for dam- 
ages). 


[a] Owner held not justified in 
terminating charter.—(1) Payment of 
hire. Erickson v. Gallagher, 216 Fed. 
144, 132 CCA 507 (where the real 
agreement seems to have been that 
the owner was to get his money 
whenever he asked for it, and got it 
promptly); The Donald, 115 Fed. 744 
(a charterer, who takes a vessel for 
a voyage on an agreement simply to 
assume a payment of charter hire, 


For later cases, developments and changes in the law see Annotations, 


[§ 302 


the owner;77 but use by the owner of a chartered 


or abandoned by the charterer, to 


reduce the damage is not an acquiescence in phe 
default, defeating the owner’s right to a recovery.’ 
The owner’s election to declare the breach or waive 


Right of withdrawal under charter. By the terms 


the owner may have the right to 


withdraw the vessel for nonpayment of the charter 
hire;S° and the charterer cannot deprive him of his 


for which a former time charterer 
was in default, is not bound by the 
terms of the time charter, and, in the 
absence of any demand by the owner 
for payment of hire in advance, is 
not in default for nonpayment before 
arrival of the vessel). (2) Deduc- 
tions by charterer. Chesbrough v. 
Boston El. R. Co., 263 Fed. 267 (re- 
fusal to comply with the renewal of 
a second charter party not justified 
by the charterer’s unauthorized de- 
ductions from freight money earned 
under the first charter party between. 
the same parties, where all the char- 
terer’s deductions under the second 
charter party were properly made). 


(3) Failure to commence loading 
within stipulated time. The Adamel- 
lo, 19 F. (2d) 388. 


Right of withdrawal under charter 
see infra text and notes 80-91. 


77. See cases infra this note. 


[a] Owner held to have waived 
breach.—Avery v. Bowden, 5 BE. & B. 
114 7295885 BCL 42729, Tome 
print 647 [aff 6 E. & B. 953, 88 ECL 
953, 119 Reprint 1119] (where the 
charterer’s agent refused to furnish 


any cargo, but the master insisted 
upon a cargo in fulfillment of the 
charter party, until war, breaking 


out, dissolved the contract before the 
ship’s running days had expired, what 
might have been considered an an- 
ticipatory breach was waived). 


{[b] Owner held not to have 
waived breach.—Det Forenede Damp- 
skibs-Selskab Aktieselkab v. C. F. & 
G. W. Eddy, Inc., 293 Fed. 82 (de- 
mand for demurrage when none due); 
Chamberlain v. Pettit, 49 Fed. 109 
(second charter not to have taken 
place of the first by consent of the 
parties). 


78. Orr v. Wilson, 48 La, Ann. 
1313, 20 S 724; Johnson vy. Meeker, 
96 N. Y. 938, 48 AmR 609 [aff 31 Hun 
92]; Woolsey v. Finke, 2 NYS 112. 


Owner’s duty to reduce damages 
see infra § 301. 


79. Eastern Transp. Co. v. East 
Carolina Lumber Co., 262 Fed. 195. 


{a] Ilustration—An owner of 
vessels, chartered for a number of 
successive voyages, who did not elect 
to declare a breach on default in pay- 
ment of hire and demurrage, cannot, 
after his own default, declare a 
eae: Cee recover therefor. Eastern 

ransp. Co. v. East Carolin - 
ber Co., 262 Fed. 195. poets 


€0. Luckenbach vy. 
Fed. 130, 148 CCA 406. 
es infra notes 81-91. 


[a] Meaning of right.—The with- 
drawal of a vessel from a charter par- 
ty means that the owner shall de- 
prive the charterer of any further 
enjoyment or use of the vessel and 
take it into his own exclusive posses- 
sion. Pierson, 229 


Pierson, 229 
See also cas- 


Luckenbach y. 
Fed. 130, 143 CCA 406. 


same title and section number. 


§§ 302-303] 


right by any tender of the hire in arrear.8! If there 
1s any cargo on board, no withdrawal can be made 
until the cargo is relanded, if the vessel is at the 
loading port,’? or until it is discharged, if she is 
The right to withdraw 
the vessel must be exercised within a reasonable 
time after the charterer’s breach;* the owner need 
not act with absolute promptitude.’® 
sence of a stipulation in the charter party, the owner 
need not give notice of his intention to withdraw 
Withdrawal of the vessel will not de- 
feat the owner’s claim for damages because of non- 
The right to with- 
draw the vessel, however, may be waived.s8 A 
waiver of prompt payment of the hire due will not 
waive prompt payment of hire to become due.*® 


at sea or at destination.®3 


the vessel.®® 


payment of the charter hire.’? 


81. Luckenbach v. Pierson, supra. 
82. Luckenbach y. Pierson, supra. 
83. Luckenbach y. Pierson, supra. 
84. Re Tyrer, 9 Aspin. 186 [rev 


on other grounds 7 Com. Cas. 166]. 
85. In re Tyrer, 9 Aspin. 292. 


Delay as not waiver of right to 
withdraw see infra note 88 [b] (1). 


86. In re Tyrer, 9 Aspin. 292. 


87. Leslie Shipping Cc. v. Wel- 
stead, [1921] 3 K. B. 420 (the dam- 
ages were the natural and probable 
consequences arising from the char- 
terer’s default in paying the hire and 
did not result from the owner’s own 
act in withdrawing the vessel). 


88. See cases infra this note. 


[a] Owner’s right to withdraw 
held waived.—Nova Scotia Steel Co. 
Vousutherland ASS. Co., 5. \Com-. vCas. 
106 (act of captain in taking cargo 
on board after default). 


{b] Owner’s right to withdrawal 
held not waived.—(1) Delay of a 
week after charterer’s default before 
exercising right. In re Tyrer, 9 As- 
pin. 292. (2) Act of the master in 
telegraphing to order cargo to be 
ready. In re Tyrer, supra. 


89. Marine Transp. Co. v. Shaw- 
mut SS. Co., 287 Fed. 547. 


90. See cases infra this note. 


[a] Notice held to have been 
waived.—Luckenbach v. Pierson, 229 
Fed. 130, 143 CCA 406 (after notice 
of withdrawal, while vessel was load- 
ing, permitting vessel to proceed on 
her voyage instead of relanding the 
cargo). 


[b] Notice held not to have been 
waived.—Wulfsberg v. Weardale SS. 
Co., 13 Aspin: 416 (issue of writ for 
monthly hire due in advance after no- 
tice of withdrawal because of five 
days’ default). 


91. Marine Transp. Co. v. Shaw- 
mut SS. Co., 287 Fed. 547. 


92. In general see Damages 17 C. 
Jeep 699) et seq. 


For injury to vessel see infra § 322. 


93. Massari v. Forest Lumber Co., 
290 Fed. 470. See The Gazelle, 128 
Wess 4746 On'SCE 130,532, Le eda 496 
(a shipowner, who is prevented from 
performing the voyage by a wrongful 
act of the charterer, is prima facie 
entitled to the freight that he would 
have earned, less what it would have 
cost him to earn it). 


[a] “Empty for full."—“A pecu- 
liar phrase’ which has crept into this 
branch of the law to state the extent 
of the obligation of the charterer who 
fails to load the chartered vessel. 
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In the ab- 


The | sufficient;°8 


Stone v. Woodruff, 28 Hun (N. Y.) 
534, 538. 


94. United Transp. Co. v. Berwind- 
White Coal-Min. Co., 13 F. (2d) 282 
[aff 13 EF. (2d) 281]; Furness, ete, 
Co. v. Muller, 232 Fed. 186; Green- 
well v. Ross, 34 Fed. 656; Ashburner 
Ve ebalcheny is Newey. 262) sestome ave 
Woodruff, 28 Hun (N. Y.) 534; Smith 
v. McGuire, 3 H. & N. 554, 157 Reprint 
589; Cox Towing Line v. Dunfield 
(N. B.) 68 DomLR 133. 


95. Hildebrand v. Geneva Mill Co., 
32 F. (2d) 343; Smith v. Susquehanna 
SS. Co., 282 Fed. 881. 


96. Ainesworth Coal, etc., Co. v. 
Trafikaktiedolaget Grangesberg Oxel- 
osund, 287 Fed. 291 [aff 273 Fed. 215 
and 281 Fed. 231]; Cornwall v. Moore, 


125 Fed. 646; Leblond v. McNear, 104 
Hed. 826 faff 123. Wed. 384, 61 €CA 
564]; Dalbeattie SS. Co. v. Card, 59 


Fed. 159; Jordan v. Katon, 13 F: Cas. 
No. 7,520, 2 Hask. 236; Greenebaum 
Veo th aod OcleAR OO Ogee ear. 
[writ of error dism 26 U. S. 599, 
44 SCt 332, 68 L. ed. 869]; Barker 
v. Borzone, 48 Md. 474. 


[a] TDlustrations.—The Gazelle, 
128 U. S. 474, 9 SCt 139, 32 L. ed. 496 
(where the charterers of a vessel de- 
tain her by refusing to order her to 
a port described in the charter party 
and finally take legal action amount- 
ing to a refusal to perform their con- 
tract, the owner is entitled to re- 
cover the whole amount of the freight 
stipulated for in the charter party, 
the time required for the voyage 
called for being about the same as 
that which elapses before another 
charter party is procured, and the ex- 
penses of the vessel in port not less 
than on the voyage); Leblond v. Mc- 
Near, 104 Fed. 826 [aff 123 Fed. 384, 
61 CCA 564] (where, on the refusal 
of a charterer, without legal cause, 
to accept the vessel, she was at once 
advertised for charter and rechar- 
tered to the same person, for the same 
voyage, at a lower rate, and made 
the voyage, the measure of damages 
for breach of the first charter is the 
difference between the freight she 
would have received under such char- 
ter and the amount actually earned 
under the second charter up to the 
time when the voyage under the first 
would have been completed, the ex- 
penses of the two voyages presuma- 
bly the same). 


Duty to secure other cargo see in- 
fra text and note 2 


97. See cases infra this note. 


[a] Items of damage held not re- 
coverable: (1) Demurrage. Cox Tow- 
ing Line v. Dunfield, (N. B.) 68 Dom 
LR 133 (demurrage, according to the 
rate fixed by the charter party, can- 
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notice of withdrawal, if given, may be waived.®° The 
mere payment of the charter hire past due will not 
reinstate a vessel withdrawn for the default, in 
the absence of any evidence that the parties intend 
thereby to reinstate her.91 


[§ 303] b. Damages®?—(1) Failure To Furnish 
Cargo, or Refusal of Vessel. 
ages for a total breach by the charterer consisting 
in his failure to furnish a cargo or refusal of the 
vessel is the net amount the vessel would have 
earned,°* less the net amount earned,®* or that with 
reasonable diligence might have been earned, dur- 
ing the time required for performance,®® or for 
making the voyage,®® under the charter party. 
estimating these damages®’? approximate accuracy is 
in case of uncertainty and difficulty 


The measure of dam- 


In 


sel was ready to load until she com- 
menced loading the substitute cargo, 
for had there been no demurrage the 
damage would have been less since 
the vessel would have earned more, om 
the other hand, had the vessel been 
unable to obtain a new charter het 
earnings would hhave been less and 
the damage greater). See Greenwell 
v. Ross, 34 Fed. 656 (the owner may 
not recover for demurrage, where the 
ship was loaded in less time after the 
contract was repudiated than was al- 
lowed by the charter party). De- 
murrage generally see infra §§ 1002— 
1044. (2) Difference in the price of 
coal. Greenwell v. Ross, 34 Fed. 656 
(where under the original charter the 
owner was to carry only enough coal 
to reach a certain port of deviation 
but under the substituted voyage he 
had to take additional coal at the 
port of loading, the price at port of 
deviation, in favor of the ship, offset 
by port charges and expenses). (3) 
Notary’s fees, court’s fees, and ste- 
nographer’s charges. Greenwell v. 
Ross, 34 Fed. 656 (expenses unneces- 
sary to fix liability since the ship was 


unconditionally refused). 
{b] Deduction from damages.— 
Greenwell v. Ross, 34 Fed. 656 


(freight refused because of space oc- 
cupied by extra fuel required to 
make the substitute voyage, without 
the deviation called for by the orig- 


.inal charter). 


98. Massari v. Forest Lumber Co., 
290 Fed. 470; Venus Shipping Co. v. 
Wilson, 152 Fed. 170, 81 CCA 368. 
See also cases infra this note. 


[a] Reason for rule.—An inquiry 
involving the probable loss sustained 
by a Shipowner through losing the 
net earnings of a vessel on a voyage 
which has been abandoned general- 
ly presents difficulties, because its 
solution depends upon various contin- 
gencies of navigation more or less 
speculative and incapable of being 
accurately ascertained. Venus Ship- 
ping Co. v. Wilson, 152 Fed. 170, 81 
CCA’ 368. - 

[b] Damages for delay.—Trafika- 
tiedolaget Grangesberg Oxelosand vy. 
Ainesworth Coal, etce., Co., 281 Fed. 
231 [aff 287 Fed. 291], (where a char- 
terer failed to furnish a cargo as re- 
quired by the charter, and the own- 
er obtained another charter for a dif- 
ferent voyage at a different rate, the 
original charterer will be credited 
with all the owner’s earnings under 
the recharter on freight due owner, 
and will be charged with the value 
of the time by which, in consequence 
of the refusal of the charterer to load, 
the ship’s departure from the port 
was delayed as it would be inconven- 
ient, if not impossible, to apportion 
the earnings under the new charter 


not be allowed from the time the ves- 4 between the days the ship would have 


224 [58 C.J.] 
in determining the exact loss, it should fall as far 
as possible on the charterer.°® But equitable cir- 
cumstances may be introduced in mitigation of dam- 
ages.1 It is the duty of the owner or master in miti- 
gation of the damages to secure another cargo by 
the exercise of reasonable diligence,? or to lease 
or use the vessel himself, if that can be done in the 
exercise of reasonable diligence;? but he is not 
obliged to go to another port for cargo,* nor to 
accept another cargo from the charterer on other 
terms than payment in advance, as under the char- 
ter,> nor to treat an anticipatory breach as such.°® 
Where the master does not show on what terms he 
has engaged with other parties, it has been held 
that he can recover only his primage and the ex- 
cess of the freight in the charter party over the rates 
current when the contract was broken.? Should the 
owner sell the vessel before the expiration of the 
charter, he cannot recover for the rental of the 
vessel after the sale.§ 


Penalties.» Where the charter binds the parties 
to a penalty for its breach,!® only damages actually 
suffered may be recovered.*4 


[§ 304] (2) Failure To Load Full Cargo.12 The 
measure of damages for dead freight is the gross 
freight on the cargo not shipped, less any expenses 


been in the services of the charterer, cept such renunciation of the con- 
tract, but may at his option treat it 
and in such case he 


had the latter not refused to load, 


and those in which the charterer] as still in force; 
would have had no interest). See 
Thebideau v. Cairns, 171 Fed. 233] ployment for the vessel 
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is not required to accept other em- 


[§§ 303-305 


saved by the vessel because of not carrying it;** 
the difference between the net freight for a full car- 
go of the goods contracted for, and what would have 
been netted by any other reasonable cargo which by 
due diligence could have been obtained.1* Where 
goods are offered by a third person to make up the 
deficiency at reduced prices, which are current prices, 
the master of the vessel must receive them and cred- 
it the original charterer with the earnings.‘® The 
charterer will not be allowed credit for time saved 
where it does not appear that the failure to load 
the amount stipulated enabled the vessel to start 
on its voyage sooner than it would have done.*® 


[§ 305] (3) Failure To Redeliver as Agreed.‘* 
Damages recoverable from a charterer for retention 
of the vessel after the expiration of the charter may 
be measured by the current rate of hire,*® the best 
going rate from the place of redelivery,'® the rate 
stipulated for in the charter as liquidated damages,?° 
but not by a higher rate than the charter hire, where 
the owner has notified the charterer that such would 
be the rate after the charter term, but the char- 
terer has not consented and the detention was un- 
avoidable.?1_ Where the owner has entered upon a 
new charter, he must minimize the damages by hir- 
ing a similar ship to carry out his obligation;?2 he 
is then entitled to recover the difference between 


§§ 298, 302: see also 17 C. J. p 1152. 


14. Stepanovit vy. Gillibrand, 22 F. 
Cas. No. 13,360. 


until the 15. Heckscher v. McCrea, 24 Wend. 


(where a charterer refused, without 
legal excuse to load a schooner with 
a cargo of ice, and after some delay 
she obtained a part of a cargo for the 
same yoyage at an advanced freight, 
the measure of her damages recov- 
erable for breach of the first charter 
was the difference between what she 
would have earned thereunder and 
what she did earn under the second, 
plus damages for the delay sustained 
by detention over and above the time 
required to perform the voyage). 


99. Thebideau y. Cairns, 171 Fed. 
233. 


1. Hall v. Hurlbut, 11 F. Cas. No. 
5,936, Taney 589 (in a proceeding in 
admiralty). 


[a] For example, omission to give 
notice of repairs, detaining the vessel 
in a port, because of which want of 
notice that charterer was unable to 
provide a cargo. Hall vy. Hurlbut, 11 
F. Cas. No. 5,936, Taney 589. 


2. Murrell v. Whiting, 32 Ala. 54. 
See Prince Line, Ltd. vy. Steger, (Tex. 
Civ. A.) 210 SW 223 (to uSe ordinary 
care). 


8. William H. Beard Dredging Co. 
v. Hughes, 121 Fed. 808, 58 CCA +192. 


4 Stone v. Woodruff, 28 Hun (N. 
Y.) 534. See Cornwall v. Moore, 132 
Fed. 868 [aff 144 Fed. 22, 75 CCA 180] 
(among other reasons for not hold- 
ing owner bound to accept offer, the 
charter offered would require the ves- 
sel to proceed to another port for 
loading). 


5. Steger v. Orth, 258 Fed. 619, 
170 CCA 73 [certiorari den 250 U. S. 
668, 40 SCt 11, 63 L. ed. 1196]. 


6. Cornwall v. Moore, 132 Fed. 868 
{aff 144 Fed. 22] (where a charterer 
without justification refuses to ac- 
cept the vessel when tendered for 
loading, the owner is not bound to ac- 


lay days for loading allowed by the 
charter have expired, and there has 
been an actual breach of the con- 
tract by the charterer). 


Es Wilson v, Cammack, 7 La. Ann. 


8 William H. Beard Dredging Co. 
v. Hughes, 121 Fed. 808, 58 CCA 192. 


9. Relief against generall 
Equity, §§ 70-75. f 


10. See case infra this note. 


[a] Provision construed as penal- 
ty.—‘‘In the penal sum of estimated 
amount of freight.” .Watts v. Cam- 
ors, 115 U. S.353, 6 SCt 91) 29 ited! 
406 Laff 10 Fed. 145). 


_ Gaw controlling construction see 
infra note 11 [a]. 


see 


11. Watts v. Camors, 115 U.S. 353, 
6 SCt 91, 29 L. ed. 406 [aff 10 Fed. 
145]. 

[a] Law controlling construction 


or remedy.—Americans and English- 
men, entering into a charter party of 
an English ship for an ocean voyage, 
must be presumed to look to the gen- 
eral maritime law of the two coun- 
tries, and not to the local law of the 
state in which the contract is signed. 
Watts vy. Camors, 115 U. S. 353, 6 
SCt 91, 29 L. ed. 406 [aff 10 Fed. 145] 
(holding that the law of Louisiana 
by which, in case of a total breach 
of the contract by one party, the 
other might have judgment for the 
full amount of the penalty stipulated 
by the parties, although for a par- 
tial breach, he could only recover his 
actual damages, did not apply). 


12. Failure to load as breach of 
charter see supra § 302. 


13. Steamship Co. of 1912 v.. Pear- 
aun etc., Hardwood Co., 30 F. (2d) 


“Dead freight” defined see supra 


(N. Y.) 304. 


16. The Rosemary, 277 Fed. 674. 
§ oat Liability for overlap see supra 
18. Atlantic Fruit Co. v. A Cargo 


of Sugar, 249 Fed. 871, 162 CCA 105. 


19. Constantine, etc., SS. Co. v. 
West India SS. Co., 231 Fed. 472. 


_ [a] Application of rule.—The rate 
is not necessarily the highest that 
could thave been obtained for an out- 
bound cargo; but, as affecting such 
rate, it is proper to take into con- 
sideration the position in which the 
ship would be left at the end of the 
outward voyage with respect to se- 
curing another cargo; the court in 
deciding what would have been the 
owner’s choice between offerings 
must extend its view just so far as, 
and no further than, the owners 
might be reasonably expected to fore- 
cast the future. Constantine, etc., SS. 
mer v. West India SS..Co., 231 Fed. 


20. See case infra this note. 


[a] Provision construed as liqui- 
dated damages.—Richmond Dredging 
Co. v. Standard American Dredging 
Co., 208 Fed. 862, 126 CCA 20 (a stipu- 
lation for payment of a certain sum 
per day construed as liquidated dam- 
ages for failure to deliver a dredge, 
where right to lease at eight hun- 
dred dollars per month was depend- 
ent on the lessor not requiring its 
use, and at the same time the lessee 
had the right to retain the dredge 
on paying fifty dollars a day). 

Liquidated damages generally see 
Damages §§ 231-267. 


21. Schoonmaker-Conners Co. vy. 
Lambert Transp. Co., 269 Fed. 583. 


22. Orvig’s Dampskibselskab Aktie- 
selskab v. Munson SS. Line, 15 EF. 
(2d) 99. 


___ For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 805-307] 


the hire he receives from the charterer of his own 
ship and the rate he has to pay in the market for 
the ship which he has substituted.22 


Premature delivery.?+4 


livered.?® 


- [§ 306] (4) Breach of Miscellaneous Provisions. 
For the breach of various provisions of the charter 
party, not amounting to a total breach, various meas- 


23. Orvig’s Dampskibselskab Ak- 
tieselskab v. Munson SS. Line, supra. 


24. Liability for premature deliv- 
ery see supra § 294. 


25. Britain SS. Co. v. Munson SS. 
Line, 34 F. (2d) 980 [conforming to 
Op 81 -E. (2d) 530, mod 25 EY (2a) 968, 
and certiorari den 280 U. S. 574 mem, 
50 SCt 29 mem, 74 L. ed. 625 mem]. 


26. See cases 
supra §§ 304, 305. 


27. See cases infra this note. 


[a] Failure properly to equip ship. 
—Where the charterer refused to put 
the equipment of a vessel in proper 
‘condition as stipulated, so that she 
might be seaworthy (for carrying pe- 
troleum in bulk) -and the owner with- 
drew the vessel from the charter, 
he might recover the loss of earn- 
ings for the unexpired term and the 
cost of making the vessel fit for a 
substitute charter for the carriage 
of other goods. J. M. Guffey Petro- 
leum Co. v. Coastwise Transp. Co., 
180 Fed. 677, 103 CCA 643 [mod 168 
Medes (oil. 


{b] Failure to name port of load- 
ing.—(1) The sum for which a vessel 
can be chartered in the market is 
the best measure of her value for 
computing damages for her deten- 
tion while awaiting designation by 
the charterer of the port of loading. 
Sugar Products Co. v. Mobile, etc., 
Nav. Co., 268 Fed. 815 [mod 256 Fed. 
892]. (2) In the absence of a mar- 
ket value, the value of her use to 
the owner in the business in which 
she was engaged becomes a proper 
basis for estimating damages. Sug- 
ar Products Co. v. Mobile, etc., Nav. 
Co., supra. (3) The time charter val- 
ue of a vessel may be arrived at by 
estimating the time which is ordi- 
narily consumed in making a voyage, 
where she is employed in carrying 
cargoes at a fixed rate of freight. 
Sugar Products Co. v. Mobile, etc., 
Navy. Co., supra. (4) Periods of time 
when the vessel was idle or on de- 
murrage are not to be included. Sug- 
ar Products Co. v. Mobile, etc., Nav. 
Co., supra. (5) Where the wrongful 
detention of the vessel does not fall 
within the express terms of a char- 
ter party providing for demurrage, 
the demurrage rate does not afford a 
correct measure of the damages. 
Sugar Products Co. v. Mobile, etc., 
Nay. Co., supra. (6) Interest on dam- 
ages awarded should be computed 
from the termination of the detention 
rather than from the beginning. Sug- 
ar Products Co. v. Mobile, etc., Nav. 
Co., supra. 


[c] Failure to have cargo in prop- 
er condition or ship at proper place 
for loading.—Expense of trimming 
cargo recoverable. Bacon v. Ennis, 
110 Fed. 404 [rev on other grounds 
114 Fed. 260, 52 CCA 146]. 


[58 C2 J-—?5] 


infra note 27, and 


The measure of damages 
for premature delivery is the difference between the 
rate of hire under the original charter and the 
amount paid under a later charter over the period 
within which the vessel should not have been rede- 
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ures of damage apply,?® and various items of dam- 
age are recoverable.?7 


[$ 307] 3. Lien.2§ 
gagements in charter parties are to be regarded as 
personal only, not affecting the vessel;2® but where 
the charterer loads the ship, under the charter party, 
so that the owner has a lien on the goods on board 
for the freight,*° the reciprocal lien on the ship at- 


To a certain extent the en- 


taches in favor of the charterer*! for the repayment 
of freight advanced, should the voyage be broken 


{d] Failure to receive cargo as 
fast as discharged.—The damages for 
failure to receive cargo as fast as 
discharged are limited to expenses 
applicable to cargo taken at normal 
speed. Matlack Coal, etc., Corp. v. 
New York Quebracho Extract Co., 30 
EF. (2d) 275 (damages limited to 
cost of piling so much of cargo as 
subcharterer should have taken un- 
der provision prescribing how lay 
days for discharging were to be cal- 
culated, and subcharterer not liable 
for excessive tiering necessitated by 
unusual speed of discharge due to 
fear of impending strike). ° 


[e] Failure to pay charter hire 
when due.—Where the owner exercis- 
es his right of withdrawal, the dif- 
ference between the hire fixed by the 
charter and that to be obtained dur- 
ing the remaining period of the char- 
ter, free from the charter, are recov- 
erable. Leslie Shipping Co. v. Wel- 
stead, [1921] 3 K. B. 420. Right to 
damages despite. withdrawal see su- 
pra § 302. 


{f] Failure to pay insurance.— 
The owner may recover the amount 
paid for insurance on the advanced 
freight, which the charterer deduct- 
ed but failed to pay. Lawson v. 
Worms, 6 Cal. 365. 


{g] Failure to pay wharfage.— 
Where the cause of action is laid on 
the breach of the express agreement 
to pay wharfage and not on any im- 
plied contract of indemnity, the meas- 
ure of the owner’s damages is the 
amount of wharfage, with interest, 
exclusive of the amount he was com- 
pelled to pay to release the boat from 
attachment. Compton v. Heissenbut- 
tel, 2 Misc. 340, 21 NYS 965 [rev 1 
Misc. 81, 20 NYS 402]. 


{h] Unreasonable rejection of 
stevedore.—The damages for the 
charterer’s unreasonable rejection of 
the stevedore designated by the ves- 
sel was the difference between the 
bid of the designated stevedore and 
the amount which the vessel had to 
pay the stevedore whom the char- 
terer would accept. Pool Shipping 
Co. v. Hanson Produce Co., 296 Fed. 
235 [aff 299 Fed. 1022]. 


28. Cross references: 


Generally see Maritime Liens 38 C. J. 
p 1194 et seq. 


Jurisdiction of see Admiralty §§ 97- 
99 


For towage see Towage [38 Cyc 560]. 


29; Ene Ranama,. 18/7 Cas: No: 
10,703, Olcott 343, 362. See The Segur- 
anca, 230 Fed. 1002 [mod and aff 250 
Meds 19,9 162 -CCAS19Ii)” \(there* tare 
cases denying the lien where the 
breach of charter has been of a non- 
maritime character). See also infra 
text and notes 35-38. 


“Such would be stipulations to take 
cargo on board, to surrender up des- 


up by fault of the owner,*? for freight due the char- 
terer,** and for the charterer’s damages because of 
breach of the charter party;*4 but a wholly execu- 


ignated portions of the ship, to ‘hhave 
her at particular places at particular 
times to receive her lading, ete. 
There can be no better reason for en- 
forcing in rem such contracts than 
those for buying a ship for a given 
service, or having her equipped for 
it at a time fixed; or that she. shall 
be provided with certain documents 
in order to be freighted, such as a 
warranty of national character, a 
clean bill of health, free of contra- 
band of war, etc. Agreements of that 
character would acquire no higher 
effect by being inserted in a charter- 
party than if contained in a bill of 
sale or other contract; and I am 
aware of no authority upon which 
claims of that description could be 
prosecuted in Admiralty Courts 
against the ship.” The Panama, su- 


pra. 
30. See supra § 298. 
31. The Seguranca, 230 Fed. 1002 


{mod and aff 250 Fed. 19; 162 CCA 
191] (the rule is that the freight and 
vessel are reciprocally bound to each 
other). See also cases infra text 
and notes 32-34. 


{a] The assignee of the charterer 
may enforce the lien. The Panama, 
18 EF. Cas. No. 10,703, Olcott 343 (in 
this case to the extent of payment 
on the assignment, which was the 
By cna by the parties of the dam- 
age). 


32. The Panama, 18 F. Cas. No. 10,- 
N035) Olcott 3235 


33. See cases infra this note. 


[a] Thus (1) the ship will be lia- 
ble for freight collected by the own- 
ers for the benefit of the charterer, 
but not paid over. The Seguranca, 
250 Fed. 19, 162 CCA 191. See also 
The Port Adelaide, 62 Fed. 486, 10 
CCA 505 (where the owners of a ves- 
sel, the whole of which is chartered 
for a specific voyage, retain posses- 
sion and control by appointment of 
her officers and men, and the master 
during the voyage takes on freight 
for an intermediate voyage not au- 
thorized by the eharter party, the 
charterer has a maritime lien on the 
vessel for the amount received by the 
owners for carrying such freight). 
(2) Unless the master is made the 
charterer’s agent by virtue of some 
express authority, the ship will be 
liable for freight collected by the 
master for the benefit of the char- 
terer, but not paid over. The Maiden 
City,) 33 (Fed-= 715: 


34. The Augustine Kobbe, 37 Fed. 
696. 
[a] Priority of liens.—The char- 


terer of a vessel with knowledge of 
existing liens, should the voyage be 
broken up by seizure by creditors, 
will have his damage by breach of 
charter subordinated to the earlier 
claims, but he will be allowed moneys 
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tory charter for the transportation of merchandise 
does not create a maritime lien on the vessel,*° as 
where the vessel never entered upon performance,*® 
or where no goods were put on board,** or where the 
charter has been partly performed by the carriage 
and delivery of one or more, but not of all, of the 


cargoes to be carried.*§ 


[§ 308] T. Loss of, or Injury to, Cargo*°—1. Lia- 
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[§§ 307-308 


per—a. In General. Subject to the rules as to wheth- 
er liability rests upon the owner of the vessel or the 
charterer as owner pro hae vice,*® the owner, unless 
there is no liability because of the terms of the char- 
ter,*! is liable for loss of, or injury to, the eargo*? 
because of failure to keep the vessel seaworthy,** 


or cargo worthy,** improper management*® or neg- 


bility of Shipowner and Vessel to Charterer or Ship- 


advanced for the necessities of the 
vessel pari passu with such liens. 
The Augustine Kobbe, 39 Fed. 559. 


35. Hannah v. The Carrington, 11 
¥F. Cas. No. 6,029; The Pauline, 19 F. 
Cas. No. 10,848, 1 Biss. 390. See also 
infra text and note 36. 


[a] Reason for rule.—An execu- 
tory contract for the future employ- 
ment of a vessel is not a maritime 
contract, and consequently a breach 
gives the charterer no lien. Corsica 
‘“ransit Co. v. W. S. Moore Grain Co., 
253 Fed. 689, 165 CCA 283. See 
Vandewater v. Mills, 19 How. (U. S.) 
82, 15 L. ed. 554 (‘‘Where-there is a 
charter-party, its covenants will de- 
fine the duties imposed on the ship. 
Bue But this duty of the vessel, 
to the performance of which the law 
binds her by hypothecation, is to de- 
liver the cargo at the time and place 
stipulated in the bill of lading or 
charter-party, without injury or de- 
terioration. ifthe =cargosbe not 
placed on board, it is not bound to the 
vessel, and the vessel cannot be in 
default for non-delivery, in good or- 
der, of gouds never received on board. 
Consequently, if the master or own- 
er refuses to perform his contract, or 
for any other reason the Ship does 
not receive cargo and depart on her 
voyage according to contract, the 
charterer has no privilege or mari- 
time lien on the ship for such breach 
of the contract by the owners, but 
must resort to his personal action for 
damages, as in other cases’); The 
Freeman y. Buckingham, 18 How. (U. 
S.) 182, 188, 15 L. ed. 341 (‘Under the 
maritime law of the United States, 
the vessel is bound to the cargo and 
the cargo to the vessel, for the per- 
formance of a contract of affreight- 
ment; but the law creates no lien on 
a vessel as security for the perform- 
ance of a contract to transport car- 
go, until some lawful contract of 
affreightment is made, and a cargo 
shipped under it’’); Hannah v. The 
Carrington, 11_F, Cas.; No: 6,029 ferit 
Lord Tenterden’s quotation fiom 
Cleriac, ‘The ship is bound to the 
merchandise, and the merchandise to 
the ship’’ and Lord Tenterden’s cita- 
tion of Valin to the same effect quot 
Abbotts Shipping p 126; the privi- 
lege of a charterer to bind the ship 
to the contract according to Cleriac 
(Les Us et Coutumes de la Amster- 
dam [1788] p 297) would seem to be 
confined to cases in which the ship- 
per had sustained damages by the 
fault of the master and the crew, in 
respect to goods actually laden on 
board; and the commentary of Valin 
on the French ordinance that the ship 
and goods laden shall be respective- 
ly bound by the charter party (1 Val- 
in Rochelle [1776] p 629) shows that 
Vslin Supposed the privilege against 
the ship for the nonperformance of 
the charter party was confined to the 
two cases of nondelivery of goods lad- 
en on board and of damage to such 
goods by the act of master or crew]. 
“Maritime contract” defined see 38 C. 
ip dO 2, 


[b] Statutes.—(1) Act Cong. June 


3, 1910 (Comp. St. [1916] § 7783) ap- 
plies only to repairs, supplies, and 
other necessaries furnished the vessel 
at the home port, and does not give a 
lien for damages for breach of a char- 
ter, (Corsica, Mransith ComevenswWeegs. 
Moore Grain Co., 253 Fed. 689, 165 
CCA 283. (2) A statute of a state, 
limited to “boats or vessels used in 
navigating the waters of this state,” 
will not give a charterer a lien ona 
vessel, used in navigating the waters 
of the Great Lakes, for breach of a 
charter party to carry grain from 
Minnesota to Ohio. Corsica Transit 
Cos, “We Moore Grain Co., supra 
(construing Minn. Gen. St. [1913] § 
8318, declaring every vessel used in 
navigating the waters of the state 
liable for nonperformance of any con- 
tract of affreightment). 


36. The William Fletcher, 29 F. 
Gas; No. 17,692,..8 Ben.1537 (part: of 
the hire paid). 


37. The Asa Eldridge, 8 Fed. 720; 
Hannah v. The Carrington, 11 F. Cas. 
No. 6,029. 


38. The Thomas P. Sheldon, 113 
Fed. 779 [mod 118 Fed. 945]. 


39. Cross references: 

Liability for unseaworthiness gener- 
ally see supra §§ 245-264. 

Loss of, or injury to, cargo generally 
see infra §§ 536-828. 

Receiving and discharging cargo gen- 
erally see supra §§ 277-279. 


40. See supra § 241. 
41. See cases infra this note. 


[a] Duty to dunnage cargo on 
charterer.—The Harry F. Hooper, 42 
FE. (2d) 758. 


[b] Cargo “at charterer’s risk” or 
“at shipper’s risk.”—The Ira B. El- 
lems, ‘60 Meds "9347/92" COA’ 85 "Tart 48 
Fed. 591] (where, under a provision 
of the charter that cargo was ‘“‘to be 
delivered alongside, and held at char- 
terer’s risk and expense,’ a raft of 
logs was brought alongside in the 
evening and moored by the charter- 
er’s employees, the master was bound 
only to exercise ordinary care to see 
that it was not carried away during 
the night). See Guerard v. Lovspring 


42 Fed. 853 (a charter party provid- |. 


ing for “the cargo to be brought 
alongside and taken from alongside 
free from expense and risk to the 
ship”, the charterer reserving the op- 
tion of appointing the stevedore for 
loading at the ship’s expense, but no 
provision that the stevedore was to 
act under the master’s orders, after 
part of the cargo was towed to the 
ship in lighters, made fast, and re- 
ceipts given by the master, one of the 
lighters capsized, an action in rem 
for the lost cargo could not be main- 
tained against the vessel). But see 
The Carlos, 237 Fed. 731 (a provision 
that “vessel to be permitted to carry 
her usual deck load, but at shipper’s 
risk” is not imported into a charter 
between the owner and the shipper of 
deck space by the use of “all other 
usual terms and conditions;” such a 
provision is for the protection of own- 


ligent navigation,*® improper loading,** stowage,*® 


ers where the whole ship is chartered 
to a third party and is a limitation 
on the right of such third party to 
carry a deck load, except at the ship- 
per’s risk; and just as it is unneces~ 
sary to import the words “vessel ta 
be permitted to carry her usual deck 
load” in order to render the charter 
in question effective, so the words 
“but at shipper’s risk,’’ which are 
merely a limitation on the permission 
so granted, cannot be imported). 


Exceptions to owner’s liability see 
infra § 309. 

Stevedore as shipper’s servant see 
infra note 51 [a]. 


42. See cases infra notes 43-50. 
43. See cases infra this note. 
{a] Owner held liable because of 


failure to keep vessel seaworthy.— 
The Harper No, 145,°>42 F. (2d) \16£ 
[mod 24 F. (2d) 993]; The Casco, 5 
I’. Cas. No. 2,486, 2 Ware 186 (latent 
defect). 


{[b] Owner held not liable hecause 
of failure to keep vessel seaworthy.— 
Armour v. Ft. Morgan SS. Co., 270 U. 
S.-253,-46 SCt 212,70 Led. 571 , fafé 
297 Fed. 813] (use not authorized by 
the charter party); Tygert-Allen Fer- 
tilizer Co. v. Hagan, 108 Fed. 875 (evi- 
dence insufficient). 


44. American Creosoting Co. v. 
Deutsche Petroleum Aktien Gesell- 
schaft, 28 F. (2d) 356 (preserving cre- 
osote at temperature delivered). 


45. See cases infra this note. 
[a] Owner held liable because of 
improper management.—Rodgers v. 


Bouker Contr. Co., 134 Fed. 702 (scow 
left in exposed position). 


[b] Owner held not lable because 
of improper management.—The Gene- 
va, 9 F. (2d) 942 (loss from increase 
of moisture in cargo because of open 
hatch). 


46. The Fort Morgan, 284 Fed. 4 
faff 274 Fed. 734]. 


47. See cases infra this note. 


[a] Owner held liable for improp- 
er loading.—The Frederick W. Starr 
No. 25, 41 F. (2d) 528 (overloading: 
scow). 


[b] Owner held not liable for im- 
proper loading.—The Harper No. 145, 
42 FF. (2d) 161 [mod 24 F. (2d) 993] 
(charterer, owner pro hac vice, not at 
fault for loading barge with six hun- 
dred and eighty-four tons where mas- 
ten cay objected to eight hundred 
ons). 


48. Corsar v. Spreckels, 141 
260, 72 CCA 3878. ne 
[a]. Charterer’s stevedore,—A]- 


though appointed by the charterer, if 
the stevedore is under the direction of 
the master, the owner will be respon- 
Sible for all risks of stowage. Cor- 
sar v. Spreckels, 141 Fed. 260, 72 GCA 
378; Bethel v. Mellor, 131 Fed, 429: 
The Keystone, 31 Fed.'412; The T. A’ 
Goddard, 12 Fed. 174. : 


Stevedore as charterer’s serva: 
see infra note 51 [b]. 2% 


For later cases, developments anid changes in the law see Annotations, same title and section number 


§§ 308-309] 


or dunnage,*® or the carriage of injurious goods.®° 
Neither vessel nor owner is liable to a charterer 
or shipper for the acts of the charterer’s or shipper’s 


servants or agents.°1 


[§ 309] b. Exemptions from Liability. 


49. The Casco, 5 F. Cas. No. 2,486, 
2 Ware 188. See The Marinin S., 28 
Fed. 664 (improper dunnage and cov- 
ering); The Sloga, 22 F. Cas. No. 12,- 
955, 10 Ben. 315 (improper stowage 
and dunnage). See also The Oakley 
C. Curtis, 4 F. (2d) 979 [mod 285 Fed. 
612, and certiorari den sub nom. 
France, ete., SS. Corp. v. Midland Seed 
Products Co., 267 U. S., 599, 45 SCt 
354, 69 L. ed. 807] (stowing by char- 
terer’s agents, not privy to improper 
dunnage). 


50. See cases infra this note. 


[a] For example.—(1) Cargo last 
earried. Church Cooperage Co. v. 
Pinkney, 170 Fed. 266, 95 CCA 462 
(damage by creosote fumes to staves 
for wine barrels); The Lizzie W. Vir- 
den, 11 Fed. 903 (damage from petro- 
leum). (2) Articles received on board, 
known to be dangerous to goods previ- 
ously shipped, and not usually carried 
inthe same cargo. The T. A. Goddard, 
12 Fed. 174 (although the charterer, 
not the owner of the goods previous- 
ly shipped, requests 'the shipment, for 
the charterer has no authority to vary 
the contract made with the shipper). 


Warranty of fitness to carry mer- 
chandise see supra §§ 245-264. 


51. See cases infra this note. 


[a] Loading or discharging cargo. 
—The Harry F. Hooper, 42 F. (2d) 748 
(barge not at fault for cargo damage, 
where not loaded by owner or agent, 
but by some one on charterer’s be- 


half); The Miletus, 17 F. Cas. No. 
9,545, 5 Blatchf. 335 [aff 29 F. Cas. 
No. 17,461] (where, under a special 


clause in a charter party, stevedores, 
selected as agents of the shippers of 
a cargo, discharge it, the loss or dam- 
age done to the cargo by such steve- 
dores falls upon the shipper). 


‘—[b] Theft by stevedores employed 
by charterer, although shipowner was 
responsible for complete delivery and 
proper stowage. Royal Mail Steam 
Packet Co. v. Macintyre, 16 Com. Cas. 
231. 


Stevedore under the direction of 
master see supra note 48 [a]. 

52. The Casco, 5 F. Cas. No. 2,486, 
2 Ware 188. 

[a] Reason for rule.—‘‘It is a gen- 
eral rule of law, founded upon the 
plainest and most obvious principles 
of natural justice, that no man shall 
be held responsible for fortuitous 
events and accidents of major force, 
such as human sagacity cannot fore- 
see, nor human _ prudence provide 
against, unless he expressly agrees 
to take these risks upon himself. 
The Casco, 5 F. Cas. No. 2,486, 2 Ware 
188. 

[b] oss or injury held caused by 
@ peril of the sea.—(1) Loss by jetti- 
justified by the danger of the 


aay Bursley v. The Marlborough, 
47 Fed. 667. (2) Damage by water. 


rican Sugar Refining Co. v. The 
Pipies 52 Fed. 161 [mod on other 
grounds 71 Fed. (289518 (CCA: 226] 
(where water came over the ship’s 
bows during tempestuous weather 
and worked down through the deck 
about the mast and ventilator); Evans 
v. Spreckels, 45 Fed. 265 (where there 
were storms of wind and rain, in the 
absence of evidence that damage was 
caused otherwise). (3) Damage by 
oil and water. Darragh v. The Dun- 
britton, 73 Fed. 352, 19 CCA 449 [aff 
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Neither 


61 Fed. 764, and dist The Edwin I. 
Morrison, 153 U. S. 199, 14 SCt 823, 38 
L. ed. 688] (where ventilators, previ- 
ously tested, were carried away and 
sea water entered, upon which the oil 
in the hold floated). 


{c] Loss or injury held not caused 
by a peril of the sea.—(1) Loss be- 
cause of breaking of stanchions and 
lashings. The Carlos, 237 Fed. 731 
(insufficient stowage). (2) Damage 
by rats. American Sugar Refining Co. 
v. The Euripides, 71 Fed. 728, 18 CCA 
226 (where rats gnawed a hole in a 
water pipe diverting water into car- 


go). (3) Damage by previous cargo 
of petroleum. Lizzie W. Virden, 11 
Fed. 903. 


Liability for injury by former cargo 
see Supra § 308. 


Owner chargeable with neglect or 
fault see infra text and note 54. 


53. See cases infra this note. 


[a] Negligence, default, or error 
of judgment of pilot, master, crew, or 
other servants of owner.—(1) Where 
the Harter Act is expressly made part 
of the charter party, for the owner to 
clear itself from liability for damage 
to the cargo, it must show that it has 
used due diligence to make the vessel 
seaworthy. Warner Sugar Refining 
Co. v. Munson, 23 F, (2d) 194 (con- 
struing Act Febr. 13, 1893 c 105, pro- 
viding that, in the case of certain 
vessels, neither vessel, nor her owner, 
nor charterer, shall be responsible for 
damage or loss resulting from faults 
or errors in navigation or in the man- 
agement of the vessel, if the owner 
has exercised due diligence to make 
the vessel seaworthy and has had her 
properly manned, equipped, and sup- 
plied). Statutory exemptions from 
liability generally see infra §§ 541- 
600; as limiting liability of owner of 
chartered vesse] see infra text and 
notes 59-61. (2) A stipulation, ex- 
empting the vessel and her owners 
from liability for an error of judg- 
ment of the master in the navigation 
of the vessel, will be enforced in the 
federal courts where the contract of 
affreightment was made in a state by 
whose- laws the stipulation is valid, 
when no part of it is to be performed 
in the United States, and when it 
does not relate to a contract or vessel 
within the terms of the Harter Act. 
The Fri, 154 Fed. 333, 82 CCA 205 
(charter entered into in Colombia, S. 
A.). (8) A clause in the charter par- 
ty protecting the owner against the 
consequences of the negligence of his 
servants and agents will not excuse 
the owner from the consequences of 
his own negligence. The City of Lin- 
coln v. Smith, [1904] A. C. 250, (char- 
tered ship, in herself seaworthy, but 
rendered unseaworthy by the improp- 
er loading of cargo and ballast under 
the owner’s orders). (4) A provision 
in a charter party which makes the 
shipowner a private carrier, exempt- 
ing him from liability for negligence 
of master or crew, does not exempt 
him from liability for loss of eargo 
by reason of the unseaworthiness of 
the ship at the commencement of the 


voyage, or any stage thereof, al- 
though caused by negligent loading, 
The Royal Sceptre, 187 Fed. 224, 


Warranty of seaworthiness see supra 
§§ 245-264. (5) Hxemption held to 
apply. In re Steamship Co. Norden, 
6 F. (2d) 883 (where a charter party 
provides that a ship is exempt from 
liability for damages because of colli- 
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vessel nor owner is liable for the loss of or injury 
to cargo caused by a peril of the sea®? or if such 
loss or injury is within an express exemption of the 
charter party.°8 


Neither peril.of the sea nor ex- 


‘ 


sion, even when occasioned by the 
negligence, default, or error in judg- 
ment of the pilot, master, mariners or 
other persons employed by the ship- 
owner, not, however resulting from 
the want of due diligence by the own- 
er, and it is also provided that the 
ship is subject to all the terms and 
provisions of and exemptions from 
liability of the Harter Act, § 3 of 
which exempts a ship and her owner 
for liability for loss to cargo result- 
ing from faults or errors in naviga- 
tion or management of the ship, pro- 
vided the owner exercises due dili- 
gence to make the vessel seaworthy 
and properly manned, equipped and 
supplied, both did not contribute by 
his negligence to the collision and 
where the owner exercised due dili- 
gence to make the vessel in all re- 
spects seaworthy and properly 
manned, equipped, and supplied, he is 
not liable for damage caused by a 
collision due to the negligent naviga- 
tion of the vessel); The Torbryan, 
[1903] BP. 194 (the improper use of 
hooks in discharging the cargo was 
an “accident”? within the meaning of 
the following in a charter party: “all 
other accidents excepted even though 
caused by negligence, fault or error 
of judgment on the part of sri i 
sailors or other servants of the own- 
ers in the management or navigation 
of the vessel or otherwise’’); Wade v. 
Cockerline, 21 T. L. R. 296 (where a 
charter party provided that “acci- 
dents to hull always excepted, 
even when occasioned by the negli- 
SENCE Ge (Ae OLE uke or other per- 
sons employed by the shipowner, or 
for whose acts he is responsible,” and 
while the. vessel was. taking in the 
cargo, through want of proper care on 
the part of the stevedores a quantity 
of cargo pressed on the uprights 
which were placed against the stanch- 
ions so that the stanchions gave way 
and a part of the cargo was lost, the 
loss was not due to the unseaworthi- 
ness of the ship, but to an accident 
to the hull occasioned by the negli- 
gence of persons for whose acts but 
for the exceptions clause the owners 
would be responsible). (6) HExemp- 
tion held not to apply. American 
Creosoting Co. v. Deutsche Petroleum 
Aktien Gesellschaft, 28 F. (2d) 356 
(failure properly to heat tanks con- 
taining creosote not due to error, 
neglect, or fault in navigation or man- 
agement of vessel, but in management 
of cargo). See The Lord v. Newsum, 
[1920] 1 K. B. 846 (where a clause in 
a charter party provided that “losses 
or damage . in respect of goods 
carried . . . arising or occasioned 
by the following shall be ex- 
cepted, namely . -negligence, de- 
fault, or error of judgment of the 
P master in the manage- 
ment or navigation of the steamer,” 
the deliberate choice, while in harbor, 
of one of two routes to be pursued 
was not an error in the “navigation” 
or “management” of the ship). 


[b] Perils of the sea.—(1) The 
charter may expressly exempt the 
vessel from liability for losses by 
perils of the sea. The Chasca, 23 Fed. 
156. See The Josephine, 37 F. (2d) 
928 (“it has always [with exceptions] 
been open to any one charged with 
negligence or with nonperformance of 
a covenant to introduce the defense of 
vis major, acts of Providence and the 
like. Perils of the sea must in conse- 
quence mean something else when 
used in charter party. . exemp- 
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press exemption®! of the charter party,5® unless so 
stipulated,°* is an excuse if the owner is chargeable 
with any neglect or fault without which the injury 
Upon the occurrence 
of an excepted accident, the owner will be liable to 
the charterer because of injury to the cargo due to 
the owner’s failure to give timely and reasonable 
notice of his inability to perform his contractual 


would not have happened.®* 


obligation.®$ 


Statutory exemption. A federal 
ing under certain conditions certain 


owners from liability for damage or loss due to cer- 
tain enumerated causes, has been held to apply to 
the liability of a vessel, chartered for her full ca- 


59 


pacity, and that of her owner, 


been held that, although the parties may by express 


reference make the statute part of 


tions from liability’). (2) Exemption 
held to apply. The Chasca, supra 
(damage caused by a gale throwing 
the bark on her beam ends and not by 
improper dunnage). 


[ec] Accidents to machinery.—(1) 
“Accident of the sea and of the 
machinery.’ Nine Thousand Bunches 
of Bananas, 55 Fed. 1003, 5 CCA 386 
(the breaking of a junk ring on a 
steamship engine cylinder, when such 
ring performed its functions without 
jar or fault prior to the breakdown, 
and no flaw was disclosed by an ex- 
amination of the broken pieces). (2) 
“Wrom the consequences of any dam- 
age or injury thereto [machinery], 
however such damage or injury may 
be caused.” Chadwick v. Denniston, 
41 Fed. 58 (fracture of the crank- 
shaft where it did not appear that the 
fracture was caused by the vessel’s 
unseaworthiness or that the owners 
were negligent). 


[ad] Time when exception applies. 
—(1) The exceptions of the charter 
party, unless otherwise stipulated, ap- 
ply to the whole chartered voyage. 
Nottlebohn v. Richter, 18 Q. B. D. 63. 
See The Carron Park, 15 P. D. 203 (an 
exception in the charter party by 
which the owners shall not be respon- 
sible for any neglect of their serv- 
ants “during the said voyage” in- 
cludes the whole time in which the 
vessel was engaged in performing the 
contract contained in the charter, in- 
cluding the time during which she 
was loaded). (2) “At ship’s risk.” 
Nottlebohn v. Richter, supra (where 
by a charter party the vessel was to 
load a cargo from the shore “at ship’s 
risk,’ the words cannot be strictly 
construed; if the goods are lost by 
one of the excepted perils after they 
are in the possession of the owner 
but before loading, the owner will not 
be liable). See also The Exmoor, 163 
Fed. 642 (where loading was to be “at 
steamer’s risk’, the risk incurred was 
the risk imposed by the charter con- 
strued as a whole, including the ex- 
ceptions). But see Dampskebsselska- 
bet Skjoldborg v. Calder, 12 Aspin. 
156 (where a charter party provided 
that cargo “when signed for to be at 
ship’s risk until shipped on board 
ep. but in all other respects, the 
act. of) (God), perils ots the sear sai: 
are always mutually excepted,” “at 
ship’s risk’? meant that the cargo was 
at the absolute risk of the shipowner 
during the period between being 
signed for and being shipped on 
board, the excepted perils not apply- 
ing to that period owing to their be- 
ing prefaced by the words “but in all 
other respects.’’). 
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exception to an 
Tite 


the statute will not apply of its own fore 


[§ 310] c. Special Liability under Charter. 
shipowner will be liable for the breach of a stipula- 
tion as to special care of the cargo,°* for certain 
payment in the event of jettison,°* or that is an 


[§§ 309-311 


e,61 


The 


exception to the shipowner’s liabil- 


Where, by special provision of the charter 
party, goods are at the ship’s risk when signed for 


until shipped on board, the shipowner will not be 


statute, exempt- 


vessels and their | the shipper.*® 


Vessel. 
however, it has 


their contract,®° 


54, The Casco, 5 F. Cas. No. 2,486. 
2 Ware 188. : 
55. See cases infra this note. 


[a] Exemptions held not to apply. 
—(1) The ship does not excusé dam- 
age to the cargo as caused by a peril 
of the sea, excepted in the charter, if 
the damage could have been prevent- 
ed, nothwithstanding the peril en- 
countered, by the utmost exertions of 
the master and crew and the full use 
of all the resources at the command 
of the ship. The Sloga, 22 F. Cas. No. 
12,955, 10 Ben. 315. (2) The “general 
exception” clause of a charter, name- 
ly exemption by reason of “the act of 
God, the king’s enemies, fire, restraint 
of princes, rulers, and people, and all 
other dangers and accidents at sea, 
rivers, machinery, boilers and steam 
navigation”, merely equivalent to 
“perils of the seas’, will not apply 
unless the servants of the shipown- 
er have been free from fault. The Ft. 
Morgan, 284 Fed. 1 [aff 274 Fed. 734] 
(negligent stranding). (3) The 
“breakdown” clause in a charter, to 
guard against losses arising from 
breaks in machinery and similar ac- 
cidents at sea preventing the working 
of the steamer, has no relation to 
damages which arise because of the 
negligence of the navigating officers. 
The Ft. Morgan, supra (stranding). 
(4) Exemption from negligence of 
master or crew where vessel unsea- 
worthy see supra note 53 [a] (4). 


56. See supra text and note 53. 


57. Statutory exemption see infra 
text and notes 59-61. 

58 The Ask, 156 Fed. 678. See 
The Disa, 158°) Bed! 322> (althouen 


there was a duty to let the charterer 
know of any accident which would in- 
terfere with his profitable use of the 
vessel, under a charter exempting 
the owner from liability due to acci- 
dent to machinery, his failure imme- 
diately to notify the charterer of a 
breakdown at sea which delayed the 
vessel’s arrival at the port of loading 
for several days, did not render him 
liable for a loss of bananas which had 
been cut in anticipation of her earlier 
arrival, where there was no provision 
of the charter requiring such notice). 


59. The Ft. Gaines, 24 F. (2d) 849 
{aff sub nom. Federal Forwarding Co. 
v. Lanasa, 32 KF. (2d) 154]; In re 
Steamship Co. Norden, 6 F. (2d) S83; 
Sun Co. v. Healy, 163 Fed. 48, 89 CCA 
300 (all three construing Harter Act 
§ 3 [USCA tit 46 § 192], providing 
that if the owner of any vessel trans- 
porting merchandise to or from any 
port in the United States of America 


exercises due diligence to make the 


liable for loss during the loading due to fault of 


[§ 311] 2. Liability of Charterer to Shipowner or 
The charterer‘of a vessel put up as a gen- 
eral ship impliedly contracts with the owner that 
goods shipped shall not be injurious to other goods 
shipped,®* for which injury the owner will be ha- 


vessel seaworthy and properly 
manned, equipped, and supplied, nei- 
ther the vessel nor her owner are li- 
able for damage or loss resulting 
from faults or errors in navigation or 
in the management of the vessel nor 
from losses arising from dangers of 
the sea, or other navigable waters, 
acts of God or the public enemy, from 
the inherent defect, quality, or vice 
of the thing carried, insufficiency of 
package, seizure under legal process, 
or for loss resulting from any act or 
omission of the shipper or owner of 
the goods or his agents, or from sayv- 
ing or attempting to save life or prop- 
erty at sea, or from any deviation in 
rendering such service). 


[a] Thus the statute has been held 
‘to protect the vessel owner from dam- 
age to the cargo arising from man- 
agement of the vessel. Sun Co. v. 
Healy, 163 Fed. 48, 89 CCA 300 (open- 
ing of sea valve, during the discharge 
of cargo, but not used to discharge 
the cargo). 


60. Warner Sugar Refining Co. v. 
Munson SS. Line, 23 F. (2d) 194. See 
also supra note 53 [al]. 


61. Norris Grain Co. v. Empire 
Canal Corp., 42 F. (2d) 482 (illogical, 
Since §§$ 1 and 2 do not apply auto- 
matically). 


62. American Creosoting Co. v. 
Deutsche Petroleum Aktien Gesell- 
schaft, 28 F. (2d) 3856 (carrier had 
duty of preserving créosote pumped 
into tanks at minimum degree re- 
quired by charter). 


63. The Bodo, 156 Fed. 980. 


64 Mendl v. Ropner, [1913] 1K. B. 
27 (where a charter party contained 
a clause exempting the shipowner 
from liability for damage to the char- 
terer’S cargo arising from certain 
causes, but nothing in the clause was 
to exempt the shipowner from liabil- 
ity to pay for damage “by improper 
opening of valves,” the words so used 
were not limited to the mere act of 
opening, which would do little dam- 
age, but the act of opening plus leav- 


ing open). 


65. Dampskebsselskabet Skjold- 
borg v. Calder, 12 Aspin. 156. 
66. Pierce v. Winsor, 19 F. Cas. 


No. 11,150, 2 Cliff. 18 [aff 19 B. Cas: 
No. 11,151, 2 Sprague 35]. 


[a] Charterer’s innocence,—The 
rule is not affected by the fact that 
the charterer has innocently shipped 
dangerous goods without knowledge 
of their true character; where dam- 
age is sustained in a case not falling 
within the category of an inevitable 
accident, and neither party is in ac- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 311-314] 


ble to the shippers.°* The charterer will also be 
lable to the owner of a ship under an express agree- 
ment to pay any damage other shipments may be 
subjected to because of his shipment ;** but not if the 
injury was due to the fact that the vessel was unsea- 
worthy to carry the cargo.*® The charterer’s liabil- 
ity to the ship as unloading and delivery agent is 
merely to exercise due care.7° 


[§ 312] 3. Who May Sue.*! A charterer may sue 
the shipowner for the loss of cargo, although it 
owned none of it and the possession of the ship and 
cargo was always in the shipowner, where the char- 
terer, according to its right under the charter, held 
itself out to the public as a common earrier and is 
answerable to the shippers for the loss.72. A ship- 
per who retains title as against the consignee, who 
is the charterer, may bring an action in his own 
name against the vessel for the loss of goods 
shipped.*? Where the charterer has lost nothing 
by the damage, he cannot recover the damages,*4 
unless he has acted as trustee.7® 


[§ 313] 4. Damages. The general rules as to the 
damages recoverable for the loss of or injury to car- 
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go'® apply to the loss of, or injury to, cargo where 
the vessel is under charter;77 accordingly it is the 
duty of the charterer, shipper, or consignee claim- 
ing damages to minimize these by the exercise of 
due diligence.7§ 


Damages recoverable by shipowner. A charterer 
of a vessel who puts her up as a general ship is liable 
to the owner’? for the damages which the latter has 
to pay other shippers for injury to their goods caused 
by goods put on board by the charterer and for the 
extra expense of getting the goods out of the ship.®® 


[§ 314] 5. Lien.tt The ship is, by operation of 
law, hypothecated to the shipper for any damage 
his goods may sustain from the insufficiency of the 
vessel’? or the fault of the master or crew;8? ac- 
cordingly the ship is liable in rem to the shipper for 
loss of, or injury to, the cargo from unseaworthi- 
ness,*# even though the charter be a demise;%*® the 
vessel is liable in rem to the shipper for want of 
due diligence in the care and custody of goods re- 
ceived on board for transportation,®® although the 
charterer, acting as bailee for transportation, con- 


tual fault, the loss should fall on him, Line, 246 U. S. 353, 38 SCt 330, 331, 81. Cross references: 

who, from the relation ne peas to pe mies Hew bones woe ee 133 | Vien for: 

the transaction, is supposed to be pos- (Ge per Olmess Cor ds) : F # 
sessed of the necessary knowledge to Wao Ee Gueraids 7owihe Lovep rina) 242 ee Cire | by owner see su 
have avoided the difficulty; in this| peg” g53 3 2 D Ce 

case, on the party who generally has Sets Loss of, or injury to, cargo gener- 
the best means of informing himself 74. The Ask, 156 Fed. 678. ally see infra § 828. 

as to the condition of the article to [a] For example, where the char- | Maritime liens generally see Maritime 


be shipped. Pierce v. Winsor, 19 F. 
Case Non 152505 2 Cliff, 138. 


terer is only the selling agent. 


The Liens 38 C. J. p 1194 et seq. 


67. See supra § 308. 


68. Moses v. Boyd, 17 F. Cas. No. 
,871, 5 Blatehf. 357 [aff 7 Wall. 316, 
9. edi 92]. 


69. Moses v. Boyd, supra. 


Warranty of seaworthiness see su- 
pra §§ 245-264. 


70. The Ella Pierce Thurlow, 300 
Fed. 103 [aff sub nom. Drisko v. Bar- 
ber SS. Lines, 300 Fed. 106]. 


71. Cross references: 
Libelants see Admiralty §§ 145-150. 
Parties in actions on charter parties 
generally see infra § 338. 
Plaintiffs: 
Generally see Parties §§ 15-137. 
In equity see Equity §§ 303-307. 


72. Pendleton v. Benner Line, 246 
ie Sees oo SSS CL S30 O48, ned. 10 
[atheou7- Med! 497, 133 CCA 349 “(rev 
210 Fed. 67)] (vessel unseaworthy at 
the beginning of the voyage). 


[a] Reason for rule.—‘'The ground 
on which the right of the Benner 
Line [the charterer] to recover the 
value of the cargo is denied is that 
the anomalous doctrine by which a 
bailee can recover the value of goods 
that he does not own... stands on 
the baiiment, and that here there was 
no bailment to the Benner Line... . 
Whatever in theory of law the tech- 
nical possession might have been, we 
do not perceive why the charterer 
should be denied full damages upon 
the express contract when its liability 
over also was determined by contract 
exactly as was expected. The ground 
upon which bailees have been allowed 
to recover the full value of goods 
from wrongdoers has _ been stated 
for centuries to be their liability over 

. Whatever may be the inadequacy 
in history or theory, of the reason as 
applied to torts, it applies with real 
force to contract relations like those 
in this case.” Pendleton v. Benner 


9 
1 


Ask, 156 Fed. 678. See The Banes, 
221 Fed. 416, 137 CCA 214 (a sub- 
charterer cannot sue the owner for 
damages, because of the vessel’s un- 
warranted delay in arriving to load 
cargo, on an assignment from the 
time charterer who did not own the 
goods). 


75. The Ask, 156 Fed. 678. 
76. See infra §§ 820-828. 


77. See infra text and notes 78, 80; 
see also cases infra this note. 


[a] Negligent stranding.—-(1) 
Where part of the cargo is unfit for 
Shipment and part is jettisoned for 
the Same reason and other cargo 
bought to take the place of the cargo 
so lost, in order to minimize the dam- 
age, the shipowner is liable for the 
eost of such replacement. The Ft. 
Morgan, 284 Fed. 1 [aff 274 Fed. 734]. 
(27% As for: the part: of! -the» cargo 
transported in the belief that it was 
fit for shipment, the measure of dam- 
ages is the difference between the 
market value at the time and place 
of delivery in the condition in which 
it would have arrived but for the neg- 
ligent stranding and its market value 
in the condition in which it did arrive, 
with interest from the time of deliv- 
ery. The Ft. Morgan, supra. 


Damages for breach of: 

Charter by owner generally see su- 
pra § 301, 

Warranty of seaworthiness see su- 
pra § 264. = 


78. American Creosoting Co. v. 
Deutsche etc., Gesellschaft, 28 F. (2d) 
356. 

[a] Failure to minimize damages 
held not shown.—American Creosot- 
ing Co. v. Deutsche Petroleum Aktien 
Gesellschaft, 28 F. (2d) 356 (refusal 
to accept sediment). 


79. See supra § 311. 


80. Pierce v. Winsor, 
No. 11,150, 2 Cliff. 18. 


19_E. Cas: 


Proceeding in rem in admiralty see 
Admiralty §§ 133-138. 


82. The Casco, 5 F. Cas. No. 2,486, 
2 Ware 188. : 


83. The Casco, supra. 
84. The New York, 93 Fed. 495. 
85. The New York, supra. See 


also cases infra this note. 


[a] Bule applied.—The Harper No. 
145, 42 F. (2d) 161 (scow liable in 
rem for loss of cargo where scow be- 
came unseaworthy while in posses- 
sion of charterer pro hac vice); The 
H. & S. No. 38, 243 Fed. 725 (where 
claimant demised a scow, the charter 
party requiring the charterer to pro- 
tect the claimant against any claim 
arising from maritime accidents, 
stranding or collision, and the libel- 
ant, having contracted to transport a 
quantity of cement, engaged the char- 
terer to carry a load without knowl- 
edge that it was not the owner of the* 
scow, and on the way to the port of 
loading the scow struck an obstruc- 
tion and was injured, but proceeded 
and after some repairs loaded and 
started on its voyage, but, owing sole- 
ly to its unseaworthy condition, 
caused by its injury, it stranded and 
sank, with total loss of its cargo, for 
which libelant paid the owner, while 
libelant as between it and the owner 
of the cement, was the carrier, as be- 
tween it and the charterer of the scow 
it was the shipper and entitled to a 
lien on the scow for the loss of the 
cargo through unseaworthiness at the 
commencement of the voyage, and 
such right was not affected by the 
provisions of the charter party, of 
which it had no knowledge or notice 
of facts to put it on inquiry). 


Charter as a demise see supra § 
22s 

86. The T. A. Goddard, 12 Fed. 174. 

[a] Rule applied.—The Carlos, 237 
Fed. 731 (the ship liable for insuffi- 
cient stowage of a deck cargo). 
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sents to the act causing the damage.®" 


Subrogation. Where, through the fault of the real 
owner, the ship is the offender, and the charterer, 
as apparent owner, is, as between himself and the 
ship, a mere surety, the charterer, on payment of the 
cargo owner’s demand, succeeds to the latter’s securi- 


ty—the lien upon the vessel.*% 


Loss of lien. 


The liability of a vessel as surety 
for damage resulting from her unseaworthiness for 
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[§§ 314-315 


by a compromise between the shipper and charterer, 
discharging the primary obligation of the latter.*® 


[§ 315] U. Loss of, or Injury to, Vessel—l. Lia- 
bility of Charterer—a. In General. 
of a contract between the parties to the contrary,°® 
the charterer is liable for loss of, or injury to, the 


In the absence 


vessel due to his negligence, or that of his servants 


a shipment undertaken by the charterer is released 


87. The T. A. Goddard, 12 Fed. 174. 


[a] Reason for rule.—Just as it is 
not within the power of master and 
charterer to make any arrangement 
with the shipper to deprive the owner 
of his lien on the charterer’s goods, 
the same principle applies converse- 
ly to the owner of the goods: the 
charterer without authority to vary 
the shipper’s contract and the master 
with notice of it cannot, after the 
goods are on board the vessel, deprive 
the shipper of his lien on the ship for 
safe and careful transportation. The 
7T. A. Goddard, 12 Fed. 174. 


Owner’s lien not lost by arrange- 
ment of shipper, charterer and mas- 
ter see supra § 299. 


88. The New York, 93 Fed. 495. 


s9. Armour v. Ft. Morgan SS. Co., 
270 U. S. 253, 46 SCt 212, 70 L. ed. 750 
[aff 297 Fed. 813] (charterer at fault 
for unwarranted use of vessel). 


90. Assumption of liability see in- 
fra § 316. 


Ihimitation of liability see infra § 
Bye 


91. N. V. Zuid Hollandsche Sheep- 
vaarts Maatschappij v. Munson SS. 
Line, 32 F. (2d) 586; Gibson v. Man- 
étto Co. 194 Med. 331, 114 CCA, 292; 
The Northman, 189 Fed. 33, 110 CCA 
603; Phcenix Towing, etc., Co. v. New 
York, 60 Fed. 1019; Swenson v. Ward, 
48 Misc. 534, 96 NYS 175. 


{a] Failure to keep tug in readi- 
ness.—H. M. Loud, etce., Lumber Co. 
Vv. Peter, 20 Oh! Cir, Ct..78, 11 Ohs-Cix: 
Dec. 155. 


[b] Fire.—Foret v. Mathes, 159 
Fed. 128, 86 CCA 333 (because of the 
negligence of the charterers’ servants 
in handling a gasoline stove provided 
for culinary purposes). 


[ce] Improper loading.—Olsen v. U. 
S. Shipping Co., 195 Fed. 147 [rev on 
other grounds 213 Fed. 18, 128 CCA 
607]; Lake Michigan Car Ferry 
Transp. Co. Vv. Crosby, 10% Bed: 723; 
Interstate Transp. Co. v. New Orleans, 
52 La, Ann. 1859, 28 S 310. 


[d] Negligence of stevedores.— 
N. V. Zuid Hollandsche Sheepvaarts 
Maatschappij v. Munson SS. Line, 32 
F. (2d) 536; Salmen Brick, etc., Co. 
v. Donald, 194 Fed. 800, 116 CCA 501 
[certiorari den 225 U. S. 705, 32 SCt 
837, 56 L. ed. 1265]. 


fe] Negligent towage.—Blanchard 
Lumber Co. v. Metcalf, 3 F. (2d) 768, 
[certiorari den 268 U. S. 694, 45 SCt 
513, 69 L. ed. 1161] (under a charter 
of a schooner by which the charterer 
agreed to tow the vessel to and from 
the river ports where she was to load, 
it was liable for any negligence of 
the tug employed); The Naos, 144 
Fed. 292 (holding that a charterer 
who contracts to furnish certain tow- 
age to the chartered vessel cannot re- 
lieve himself from responsibility for 
the manner in which the service is 
performed by employing a tug to per- 
form it, but is liable for any damage 


or injury caused to the vessel through 
the negligence or fault of such tug); 
Thompson v. Winslow, 128 Fed. 73. 


{f] Stranding.—Hahlo v. Benedict, 
216 Fed. 303, 1382 CCA 447; Dailey v. 
New York, 128 Fed. 796; Bouker v. 
Smith, 40 Fed. 839 [aff 49 Fed. 954, 
1 CCA 481]. 


{g] Striking on rocks.—The char- 
terer has been held liable for damage 
from landing at an unusual place, 
with which the- master was unac- 
quainted, and striking upon rocks near 
the shore without the fault of the 
master. Fox v. Damm, 105 Fed. 254. 


[h] Undue strain on masts. or 
tackle.—(1) A charterer who, with- 
out the consent of the owner or mas- 
ter, in loading, subjects her masts to 
strains far above their computed 
working strength, takes the risk and 
responsibility. Bollman vy. Tweedie 
Trading Co., 150 Fed. 434; British 
Maritime Trust v. Munson SS. Line, 
149 Fed. 533. (2) <A charterer, who 
was bound to discharge the vessel, 
undertook to unload boilers weighing 
some seventeen tons each, for which 
the vessel had no sufficient tackle, by 
using the mast to support the boom 
upon which the weights were swung. 
An attempt was made to reinforce it 
by preventer stays, but by reason of 
their insufficiency the mast buckled 
and broke. It was held that the char- 
terer was liable for the damage done 
to the vessel, and was not excused 
by employing the master and mate to 
take charge of the work. Bull v. New 
York, etc, SS. Co., 167. Fed:- 792; 93 
CCA 182 [certiorari den 214 U. S. 526, 
29 SCt-704;°53" LL. ed? 1063}. = 


[i] Unsafe berth.—(1) The char- 
terer of a schooner, which was to dis- 
charge her cargo of coal at its own 
dock, and which designated the berth 
where She was to lie overnight before 
unloading, may be held liable for her 
injury by settling at low tide on a 
dangerously uneven bottom, by which 
she was broken and strained. Sterns 
Lumber Co. v. John H. Rice Co., 260 
Fed. 434. (2) The fact that the 
master of a schooner had once before 
discharged her at the wharf where 
she was directed by the charterer to 
lie overnight before unloading, and 
where she was injured by settling on 
an uneven bottom, does not charge 
her with assumption of the risk, 
Where on the former occasion she was 
largely unloaded before the fall of 
the tide. Sterns Lumber Co. v. John 
H. Rice Co., supra. (3) Charterers 
who were charged by the charter par- 
ty with the duty of discharging the 
vessel and with furnishing her with a 
Suitable berth are liable for her in- 
jury while lying in a dock to which 
they assigned her, and which was not 
used by vessels of her size, by rea- 
son of the dangerous condition of the 
bottom, where they failed to exercise 
reasonable care, or, in fact, any care, 
to ascertain its condition. Carroll y. 
Holway, 158 Fed. 328. 


[j] Where one of codwners of ves- 


but he is liable only because of negligence; 


or agents,®! or of any one to whom he intrusts her,°? 


-93 


he 


sel charters it, he is liable to the oth- 
ers for the destruction of the vessel, 
caused by his negligence while act- 
ing as master. Williams v. Hays, 143 
N. Y. 442, 38 NE 449, 42 AmSR 743, 
26 LRA 158. 


{k] Damages and freight distin- 
guished.——Where a ship was char- 
tered to a company for whom she had 
been carrying coal while under char- 
ter to another, and during the char- 
ter was out of commission from re- 
pairs made necessary by the com- 
pany’s negligence, although it was not 
shown whether the damages occurred 
before or during the charter, and the 
charterer deducted for the time the 
vessel was out of commission, the 
owner can recover the amount deduct- 
ed, not as freight unlawfully deduct- 
ed, but as damages for loss occasioned 
by the company’s negligence. Ches- 
ean te v. Boston El. R. Co., 263 Fed. 

ihe 


< 92. The Moran No. 10, 41 F. (2d) 
55. 
[a] Negligence not shown.—(1) 


In the absence of statute or usage re- 
quiring the master of a harbor tug to 
carry a barometer, the court cannot 
charge him with fault because of his 
failure to do so. The Headlight, 300 
Fed. 84 [rev sub nom. O’Brien v. Di- 
rector-Gen. of Railroads, 287 Fed. 
543]. (2) Itis the duty of the mas- 
ter of a harbor tug to note and give 
weight to the warnings of the weath- 
er bureau as publicly displayed, but 
he is under no duty, nor is the opera- 
tor of a number of tugs, to apply to 
the bureau for private opinions or un- 
published information about weather 
to come, The Headlight, 300 Fed. 84 
{rev sub nom. O’Brien v. Director- 
Gen. of Railroads, 287 Fed, 543]. 


93. Glasgow Shipowners’ Co. v. 
Munson SS. Line, 44 F. (2d) 826; Em- 
pire Brick, etc., Co. v. Hines, 300 Fed. 
683 [Laff 300 Fed. 685]; C: F. Harms 
Co. v. Turner Constr. Co., 290 Fed. 
612 [aff 3 F. (2d) 591]; The Mononga- 
hela, 282 Fed. 17; Schoonmaker Con- 
ners Co. v. Lambert Trausp. Co., 268 
Fed. 102; Kohlsaat v. Parkersburg, 
etc., Sand Co., 266 Fed. 288, 11 ALR 
686; The Johnson Lighterage Co. No. 
24, 248 Fed. 74, 160 CCA 214 [mod 240 
Fed. 435]; C. F. Harms Co. v. Upper 
Hudson Stone Co., 234 Fed. 859, 148 
CCA 457 [aff 225 Fed. 630]; McCor- 
mick v. Shippy, 124 Fed. 48, 59 CCA 
568; Wilkinson v. Dalferes, 27 wa. 
Ann. 379; Amiro v. Crowley, 256 
Mass. 53, 152 NE 78. 


[a] Charterer of steamer to be 
used for wrecking purposes is bound 
only to ordinary diligence as a bailee 
for hire, and is not responsible for 
accidents caused by vis major. 
Browning v. Baker, 4 F. Cas. No. 2,041, 
2 Hughes 30. 


[b] Shipworms.—Where a _ vessel 
was chartered for waters where the 
owner knew she would be in danger 
from the action of shipworms, but he 
was willing to have her remain in 
service as long as he was paid the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is not liable for loss or injury attributable to the 
negligence of the owner, or of the owner’s agents or 
employees,®* or to inevitable accident.®® Although 
the master of a chartered vessel is selected by the 
owner, if he is to take his orders from the charterer 
who has possession of the vessel with the right to 
direct its use, the charterer must take the risk of 
extraordinary hazards inhering in the task which 
he imposes, although the owner may be held to have 
assumed the risk of loss resulting from a failure on 
the part of the master to exercise ordinary care and 
skill in performing work ordered by the charterer.°® 


Unseaworthiness. The owner of a vessel has no 
recourse against the charterer to recover damages 
adjudged against her because of her unseaworthi- 
ness for the use to which she was put, where he 
knew of such use when the charter was made, and 
the charterer is not otherwise shown to have been 
negligent.°* The unseaworthiness of a vessel due 
to its leaky condition known to the charterer at the 
time of beginning of the voyage has been held not 
to be a defense where the vessel was injured by an 
explosion of a cargo of explosives due to the use 
of a gasoline pump.°§ 


Vessel laid up. When a charter party is a demise, 
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the charterer is liable for loss of, or injury to, the 
vessel, when the vessel is laid up equally as when 
on voyage.°® 


Character of cargo. Misrepresentations or failure 
to warn the owner of the character of the cargo to 
be loaded cannot be relied on as a ground for re- 
covery for injury to the vessel where the owner is 
reasonably apprised of its dangerous nature.1 


Under agreement to furnish insurance, the char- 
terer is liable for an injury which, under the con- 
tract, he should have insured against.? 


[§ 316] b. Agreements To Return or Repair Ves- 
sel. A covenant upon the part of the charterer to 
surrender the vessel at the expiration of the char- 


ter in as good condition as at the inception thereof, : 


with the exception of wear and tear from reasonable 
and proper use, together with a covenant to keep the 
vessel in repair, imposes an absolute liability on the 
charterer to be responsible for any and all loss 
and damage to the vessel,? even though not oceca- 
sioned by his fault. However, such an effect is 
not given to a simple covenant to restore the vessel 


in as good condition as received, reasonable wear - 


and tear excepted.® A stipulation in a contract for 


Moore, 183 U. S. 642,.22 SCt 240, 46 


agreed compensation, it was held that 
he took all the risks of destruction 
from the worms, and could not recov- 
er for the hull, which was destroyed 
by worms. Pratt’s Case, 3 Ct. Cl. 105. 

[c] Fact that time charterer of 
vessel subchartered her, to be used as 
a newspaper dispatch boat in time of 
war, such employment being lawful, 
does not render him ltiable for a loss 
or injury arising from sea _ perils, 
merely because in such service she 
was subjected to different perils from 
those she would have encountered if 
she had been employed in the carrying 
of cargos. The Ely, 122 Fed. 447, 58 
CCA 429 [aff 110 Fed. 563] (where the 
evidence was held to support a decree 
holding that the time charterer of a 
steamer was not liable for injury to 
the vessel by stranding, claimed on 
the ground that she was subchartered 
without authority, for an unlawful 
purpose, and that at the time of the 
stranding she was employed by the 
subcharterer in service, in violation 
of the neutrality laws in time of war). 


94. Luckenbach v. Insular Line, 
186 Fed. 327, 108 CCA 405; Dene SS. 
Co. v. Munson, 103 Fed. 983; Boe v. 
Hodgson Graham Co., 103 Wash. 669, 
£75 PRO LO, 


[a] Tllustrations.—wW ithin this 
rule the charterer has been held not to 
be liable (1) where the loss was 
caused by improper loading by the 
owner’s master (Dene Steam Shipping 
Co. v. Tweedie Trading Co., 133 Fed. 
589 [aff 143 Fed. 854, 74 CCA 606]; 
Dene SS. Co. v. Munson, 103 Fed. 983; 
Dunwoody v. Saunders, 50 Fla. 202, 
39 S 965), (2) by stranding (Glover v. 
Thomas, 63 N. Y. 642), (3) by negli- 
gent pilotage by the owner’s pilot 
(Pendleton v. The Martin Kalbfleisch, 
55 Fed. 336, 5 CCA 120; Martin v. 
Farnsworth, 33 N. Y. Super. 246, 41 
Hower 59 [aff 49 N. Y. 555]; Fraser 
Verbeow Liateln R ULOL fwhere) the 
pilot, although paid by the charterers, 
was held not to be their servant, and 
therefore the charterers were not 
bound to pay hire during the period 
that the ship was in dock undergoing 
repairs]), (4) by negligence of the 
owner’s master in leaving her tied 
up at a dock by a line which was too 
short, by reason of which when the 


tide fell she careened, filled, and sank 
(Zabriskie v. New York, 160 Fed. 235), 
(5) or by lack of care by the owner’s 
master in failing to use proper means 
to protect the vessel during loading 
(Worrall v. Davis Coal, etc., Co., 122 


Red. 436, 58 CCA 418 [aff 113 Fed. 
549]). 
[b] After withdrawal of vessel.— 


Where vessels have been withdrawn 
from the service of the charterers 
and the owners have resumed posses- 
sion and direct control, the charterers 
eannot be held liable for an injury 
due to a subsequent over-heating of 
the cargo. Actieselskabet Neptun v. 
New York, etc., Co., 234 Fed. 744. 


95. - Booth v. New York, 127 Fed. 
459. 

96. Dennis v. Roberts, 19 F. (2d) 1. 

{al Use of vessel as ram in dis- 


lodging grounded scow. JDennis v. 


Roberts, 19 F. (2d) 1. 


97. The Willie, 134 Fed. 759. 
98. Hansen v. Du Pont de Ne- 
mours, 8 F. (2d) 552. 


99. Ames v. New Orleans, etc, 


Transp. Co., 36 La. Ann. 479. 


1. Hansen v. Du Pont de Nemours, 
SSM (Zid) aoe. 

[a] Smokeless powder and cordite. 
—Hansen v. Du Pont de Nemours, 8 
FE. (2d), 552. 

2. Janovich v. Northwestern Her- 
ring Co., 147 Wash. 619, 267 P 37. 


2. Sun. ,erinting,, ete.,,. ASSOC, < Ve 
Moore, 183 U. S. 642, 22 SCt 240, 46 
L. ed. 366 [aff 101 Fed. 591, 41 CCA 
506]; N. V. Zuid Hollandsche Sheep- 
vaarts Maatschappij v. Munson SS. 
Line, 32 F. (2d) 536. 

fa] ‘Yoal as well as partial loss 
is included by such a covenant. Sun 
Printing, etc., Assoc. v. Moore, 183 U. 
S. 642, 22 SCt 240, 46 L. ed. 366 [aff 
101 Fed. 591, 41 CCA 506]; Nicholson 
Transit Co. v. Nicholson Universal 
SS. Co., 43 F. (2d) 427. 


[b] Provisions as to benefit of in- 
surance may modify such _ liability. 
Nicholson Transit Co. v. Nicholson 
Universal SS. Co., 43 F. (2d) 427. 


4 Sun Printing, ete, Assoc. v. 


5. Worrall v. Davis Coal, etc., Co., 
122 Fed. 436, 58 CCA 418 (where in- 
juries were due to default of master, 
agent of owners, in failing to protect 


hatch coaming while loading cargo);! 


Lake Michigan Car Ferry Co. v. Cros- 
by, 107 Fed. 723; J. M. Brown, Inc. v. 
Fuller, 28 Cal. A. 676, 153 P 960; 
Young v.. Leary, 135 N. Y. 569, 32 NE 


607; Ames v. Belden, 17 Barb. (N. Y.) ' 


513. See Auten v. Bennett, 88 App. 
Div. 15, 84 NYS 689 (holding that, 
VIBES, under the terms of a charter 
party, 


the owner of the vessel fur-,; 


nishes the crew, which controls the) 


navigation, the charterer is not liable 


for depreciation resulting from the’ 


crew’s negligence, although the owner 
agrees ‘‘to deliver’ the vessel to the 
charterer, who agrees to return her in 


as good condition as when received, | 


and even though a charterer agreed 
to return the vessel in as good condi- 
tion 
does not extend to depreciation result- 
ing from unseaworthiness, since every 
charter party contains an implied 
warranty of seaworthiness). But see 
Steele v. Buck, 61 Il]. 343, 14 AmR 60 
(where a bond collateral to a char- 
ter the condition of which was as 


as when received, his liability: 


stated in the text was held to im-. 


pose liability for the return of a ves- 
sel destroyed by perils of the sea 
without negligence on the part of 
the charterer); Anglin v. Hender- 
SO), eects @. 6; (One 2 dost 
anchor and chain must be restored). 

[a] Pault of owner’s servant.—<A|l- 
though a charter party in terms re- 
quires the charterer to deliver the ves- 
sel in as good condition as when re- 
eeived, the courts will imply a con- 
dition which will relieve him from 
noncompliance if the reason therefor 
is the fault of the owner’s servant. 


Hahlo v. Benedict, 216 Fed. 3038, 132 
CCA 447, 
[b] Perils of sea.—If the boat was 


lost in a storm, in the life of the char- 
ter, without fault of the charterer, he 
was not liable for its value. Ames yv. 
Belden, 17 Barb. (N. Y.) 513. 


[c] Bent propeller blades.—Where 
a charter party required the hirer to 


292) ose Orda) 
the hiring of a vessel for a specified time, binding 
the hirer to return her in as good condition as when 
taken, reasonable use, wear, and tear excepted, does 
not entitle the owner to refuse to accept the ves- 
sel when tendered back, and to recover her value, 
because of a breach of such stipulation, but only 
to recover the damages arising from the breach.® 
Where the charter is not a demise of the vessel but 
is merely a contract for her use as a carrier for 
cargo, a provision in the charter for redelivery of 
the vessel in good order and condition has been held 
not to have any real place therein.’ The mere fact 
that the charterer of a vessel, in pursuance of the 
charter, has insured it for the benefit of the owner, 
does not constitute a defense to an action against 
the former for failure to return the vessel according 
to his contract, where it has been destroyed by 
act of God before the time for its return, unless it 
is also shown that the owner has received the in- 
surance money.® 


[§ 317] c. Exceptions from, or Limitations of, 
Liability. The charterer cannot be held lable for 
damages for injuries proximately due to risks which 
the owner expressly assumes in the charter.? A 
provision in the charter party that the charterer 
shall assume no responsibility for loss or damage 
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may be sustained,?° and is sufficiently specifie to 
free the charterer from hability for negligence.** 
A clause in a demise charter under which the owner 
assumes the marine and all other risks, relieves the 
charterer from damages due to negligenee;'* but a 
clause in a charter excepting the charterer from lia- 
bility for injury from certain causes will not pro- 
tect the charterer against liability for injury due 
to his negligence, in the absence of a clear stipula- 
tion to that effect.13 So, where the charterer has 
au obligation to do some act carefully but fails to 
do so, and by his negligence an excepted peril comes 
into operation, he may be liable for damages direct- 
ly flowing from his breach of his obligation to act 
carefully, although the breach acts through the medi- 
um of the excepted peril.14 Where, under the char- 
ter, the master and the engineer are to be approved 
by the owner, the ship is to be at the owner’s risk, 
but the charterers are to take all reasonable pre- 
cautions regarding her safety, the charterers are not 
liable for an injury due to the neghgence of the en- 
gineer approved by the owner and in charge.?® 


[§ 318] d. Breach of Charter Party. The charter- 
er is liable for injuries sustained by the vessel in its 
use other than is permitted in the charter,‘® or in 
breach of the charter,*? even without neghgence on 


redeliver a yacht to her owner in the 
same condition in which he received 
her, her owner was entitled to recov- 
er the expense incident to the repair 
of bent propeller blades. Leeds v. 
Hills, 149 Fed. 878 [aff 158 Fed. 1020, 
85 CCA 489]. 


[ad] Agreement to keep vessel sea- 
worthy.—An agreement of the char- 
terer warranting that during the term 
of the charter the vessel should be 
kept seaworthy and fit, and that he 
would indemnify plaintiff for any ex- 
pense therefor, did not guarantee the 
safe return of the vessel, and loss by 
perils of the sea without negligence 
excused him from his obligation to 
keep the vessel seaworthy. Amiro v. 
Crowley, 256 Mass. 53, 152 NE 78. 


[e] Loss after time for delivery.— 
Under such an agreement, where the 
charterer fails to deliver the vessel at 
the termination of the charter party 
and such failure is not excused, he is 
liable for the subsequent loss of the 
vessel, although it occurs without 
fault on his part. Young v. Leary, 
135 N. Y. 569, 32 NE 607. 


{f] Waiver of timely delivery.— 
If the delivery of the vessel by the 
charterer at the time specified was 
waived by the owner on account of 
negotiations for its sale to the char- 
terer, and its loss occurred without 
his fault during the time thus im- 
pliedly extended, the charterer would 
not be liable, and consequently his 
surety could not be held, and the fact 
that the surety participated in the 
negotiations for sale, and thus was a 
party to the delay, is immaterial. 
Young v. Leary, 135 N. Y. 569, 32 NE 
607. 


Vessels without motive power see 
infra § 319. 


6. Detroit v. Grummond, 121 Fed. 
963, 58 CCA 301 (holding that, under 
a provision of a contract for the hir- 
ing of a vessel to be moored and used 
for a hospital, binding the city, which 
was the hirer, to pay a stipulated sum 
as the value of the vessel in case she 
should be “lost or destroyed” by the 
fault of the hirer, the city did not be- 


come bound to pay for the vessel be- 
cause of a damage by fire through the 
negligence of its servants, not 
amounting to a total loss or destruc- 
tion of the vessel). 


7. Glasgow Shipowners’ 
Munson SS. Line, 44 F. (2d) 826, 828 


“There has been nothing delivered 
and there is nothing to redeliver.” 
Glasgow Shipowners’ Co. v. 
SS. Line, supra. 


8. Steele v. Buck, 61 Ill. 
AmR 60. 


9. New Orleans-Belize Royal Mail, 
CEG Se COs We Unio OOS Cl MiGomeSce 
Goddin v. Welton, 34 Mo. 448 (holding 
that, where a charter party contained 
the words, ‘In case of a loss of the 
said boat she will be at the risk of the 
owners,” and the boat sank without 
the fault of those having control of 
her, who ineffectually made such at- 
tempts to raise her as they could, this 
was a loss within the meaning of the 
charter party, as defeating the object 
of the contract, which was the use of 
her during the season). 


[a] Fire-—(1) Under a covenant 
to restore the vessel “dangers of the 
seas excepted,” the charterer is liable 
for the value of the vessel in case of 
its destruction by an accidental fire 
originating on boar@, such fire not be- 
ing one of the dangers of the seas 
within the exception. Airey v. Mer- 
LiL Ee Cas. BNOs Ul owmon CU tn Sauer Cos) 
A similar holding has been made with 
reference to an exception of ‘dangers 
of the lake.” Larned v. McRae, 1 U. 
CQ. By Ont) oo e0i0: 


[b] Cargo to be shipped on ves- 
sel’s skin.— Where the charterer of a 
barge provides that “cargo to be 
shipped on the vessel’s skin at the 
shipper’s risk,’ the owner is not en- 
titled to recover from the charterer 
damage caused by the sifting through 
the ceiling -of a part of a cargo of 
copper concentrates which lodged in 
the skin of the ship and in the pumps. 
The Harry F. Hooper, 42 F. (2d) 758. 


_Ce] Striking trees and snags, and 
sinking, are marine risks, assumed by 
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Co. Favs. | 


Munson | 


the owner of a vessel in a charter 
party, and liability therefor is not af- 
fected by the fact that at the time of 
the accidents a pilot furnished by the 
charterer is in charge, he not having 
been objected to by the owner or 
shown to have been unskillful or neg- 
ligent.” Strong vv.) 8), 154 Use 6e2e 
14 SCt 1182, 24 L. ed. 664. 


10. McCormick v. Shippy, 124 Fed. 
48, 59 CCA 568. 


11. McCormick vy. Shippy, supra. 


12. Berwind-White Coal Min. Co. 
We (WE S:, 15 Ca) rece: 


[a] Continuance of charter hire 
while the vessel is laid up through 
the charterer’s fault as provided for 
in the charter may measure the char- 
terer’s obligation. Berwind-White 
Coal Min® Cotv-4U. S.,2L5"8. Carsces 


13. In re Polemis, [1921] 3 Ky Bi 
560. 

14. In re Polemis, supra. 

15. British Columbia Canning Co., 
Litd. v. MeGregor, 18 B. C. 663,14 
DomLR 555. 

16. Schoonmaker-Conners Co., Inc. 


v. New York Trap Rock Corp., 27 F. 
(2d) 988; Beach v. Raritan, etc., R. 
Co., 37 N. Ys 457. 


[a] Salvage service may be at risk 
of owner under demise of tug for gen- 
eral service. The Johnson Lighterage 
Co., No. 24, 248 Fed. 74, 160 CCA 214. 


17. Osterhoudt vy. Hedger Transp. 
Co., 42 F. (2d) 561. < . 


{a] Insurance.—(1) Where barg- 
es are chartered for lake use only on 
condition that the charterer furnish 
full insurance coverage on the hulls 
at itS own expense, the charterer is 
liable for damages resulting from use 
of the barges on the lake without pro- 
curing such insurance. Osterhouadt v. 
Hedger. Transp. Co.,' 42° ((2a)> 561s 
(2) The liability of the charterer is 
secondary to the liability of a tug 
whose negligence caused damage when 
the barges went adrift. Osterhoudt v. 
Hedger Transp. Co., supra. 


[b] Where owner’s master waives 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 318-319] 


the part of the charterers'® or those to whom it in- 
trusts the vessel,'® as, for example, when the vessel 
is used upon a voyage not authorized by the char- 
ter,*° or the charterer fails to provide a proper and 
The charterers are 
justified in using the vessel with her masts and rig- 
gings for the purpose for which she is chartered up 
to the limit of use prescribed and no more.?2. Where, 
by agreement between the parties, the charter is ter- 
minated but the vessel is not returned, the char- 
terer does not continue liable under the charter but 


suitable berth for the vessel.21 


objection that port is unsafe, the own- 
ers of the vessel cannot recover dam- 
ages for the injury received by the 
vessel in coming out of such port. 
Atkins v. Fibre Disintegrating Co., 2 
i Cash No. 601; 02 Bent 381 spate 18 
Wall. 272, 21 L. ed. 841]. 


[c] Where charterer has subchar- 
tered vessel, the owner cannot recov- 
er against the subcharterer for dam- 
age thereto, although caused by him, 
but may hold the original charterer. 
West Hartlepool Steam Nav. Co. v. 
DE nees SS. Co., 10 La. A. (Orleans) 


18. Schoonmaker-Conners Co., Inc. 
velNew York /irap Rock) Corp.,-27 E: 
(2a) 988; Sutcliff v. Seligman, 121 
Feoy 803, 58 CCA 251 [rev 110 Fed. 


19. Schoonmaker-Conners Co., Inc. 
v. New York Trap Rock Corp., 27 F. 
(2d) 988. 


20. Latson v. Sturm, 14 F. Cas. No. 
8,115, 2 Ben. 327; Coady v. Newfound- 
land, 7 Newfoundl. 588. But see The 
Ely, 110 Fed. 563 [aff 122 Fed. 447, 58 
CCA 429] (holding that, as between 
owner and charterer, the charterer’s 
violation of the terms of the charter 
does not make him responsible for 
damages by marine perils in no way 
brought about by such violation). 


21. Eastern Massachusetts St. R. 
Co. v. Transmarine Corp., 42 F. (2d) 
58; Constantine, etc., SS. Co. v. West 
India SS. Co., 199 Fed. 964; Merritt v. 
Sprague, 191 Fed. 627; Carroll v. Hol- 
way, 158 Fed. 328. 


[a] Master of vessel, in placing 
her in a dock for discharging with 
which he is himself unacquainted, but 
which is designated by the charterer, 
has the right to assume that the dock 
is suitable and safe, and is not charge- 
able with contributory fault for her 
injury because of the dangerous condi- 
tion of the _ bottom. Merritt v. 
Sprague, 191 Fed. 627. 


22. Glasgow Shipowners’ Co. v. 
Munson SS. Line, 44 F. (2d) 826. 


23. Peterson v. Millerd Packing 
Co., [1928] 4 DomLR 8338. 


Of eEOrenhee Eakins Co... va, Durner 
Constr. Co., 3 F. (2d) 591 [aff 290 Fed. 


612]; McEvers v. The Sangamon, 22 
Mo. 187. 
[a] Promise to assume all risks 


(1) made by the charterer of a scow, 
in order to obtain a waiver of an 
agreement to procure insurance, im- 
poses a liability on the eharterer to 
the same extent as in case of a marine 
insurer. Dittmar v. Frederick Starr 
Contracting Co., 249 Fed. 437, 162 CCA 
8 [mod 235 Fed. 263]. (2) . Where 
the owner of a dredge required the 
charterer to insure the dredge, and 
the charterer replied that it did not 
believe it could get insurance, but 
would assume such responsibility it- 
self, the fact that the loss of the ves- 
sel due to unseaworthiness was not 
within its liability as an insurer did 
not defeat its liability _as charterer 
for the loss of the vessel by its negli- 
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sel.?8 


gence in inspection and navigation. 
Portsmouth Fisheries Co. v. John L. 
Roper Lumber Co., 269 Fed. 586. [aff 
260 Fed. 1008]. 


25. Bushey v. Hedger, 40 F. (2d) 
417; Shamrock Towing Co. v. New 
York, 32 F. (2d) 684 [rev 29 F. (2d) 
783]; Donovan v. Frederick Starr 
Contracting Co., 290 Fed. 501; White 
v. Schoonmaker-Connors Co., 265 Fed. 
465; Mulvaney. v. King Paint Mfg. 
Co., 256 Fed. 612, 167 CCA 642; North 
Atlantic Dredging Co. v. McAllister 
Steamboat Co., 202 Fed. 181, 120 CCA 
395; Wright, etc., Lighterage Co. v. 
New England Nay. Co., 189 Fed. 809 
Laff 204 Fed. 762, 125 CCA 129]; Oak- 
land Barge, etc., Co. v. Foster, 25 Cal. 
ASO ey WASH So. 


[a] Failure to observe storm 
warnings.—Where a scow chartered 
for transportation to points in the 
New York harbor is injured at a dock 
on the Hudson River outside of the 
New York harbor limits, failure of the 
charterer to observe storm warnings 
of the weather bureau is not a fault, 
where it is not the custom of naviga- 
tors of the Hudson River to do so. 
Schoonmaker-Conners Co., Inc v. 
New York Trap Rock Corp., 27 F. 
(2d) 988. 


[b] Towing through ice field.—A 
man who charters his vessel for har- 
bor navigation in New York in the 
winter time must regard careful 
proper navigation through ice fields 
as a use reasonably to be expected, 
and the damage caused by knocks 
from floating ice is chargeable to rea- 
sonable wear and tear, in the absence 
of unusual conditions and no negli- 
gence in the towing. Dittmar v. Sar- 
gent, 277 Fed. 237. 


* {e] Unloading.—(1) A car float 
is exposed by its charter to current 
unloading practices of port, unless 
plainly bad, and the owner is charged 
with notice thereof. New York, etc., 
R. Co. v. Delaware, etc., R. Co., 23 F. 
(2a) 487. (2) Where railroads and 
experts differ, the court cannot say 
which of two methods of unloading 
ear floats is right. New York, etc., R 
Co. v. Delaware, etc., R. Co., supra. 


[d] Negligence not shown.—(1) 
Scows, loaded with rubbish by the 
street cleaning department of the city 
of New York, were towed to Rikers 
Island, and moored with tugs along- 
side bulkhead. Fire was discovered 
at night in rubbish on one of them, 
lines were cut, and the scow set adrift, 
but was damaged. It was held, un- 
der the facts, that the party having a 
eontract at the island to unload the 
scow and distribute the rubbish was 
not liable for failure to put out the 
fire. O’Brien v. New York, 7 F. (2d) 
495 faff 7 EL. (2d) 488]. (2) “Re- 
spondent, who chartered a mud scow 
for transportation of lumber, was held 
not guilty of negligence in caring for 
the scow after it had listed and sank, 
it appearing that respondent sent for 
a schooner on which it was proposed 
to tranship the lumber, but the com- 
ing of the schooner was delayed, due 
to fog, and in the meantime respond- 


[§ 319] e. Vessels without Motive Power. 
case of a charter of a vessel without motive power, 
the charterer, in the absence of express agreement,?* 
is liable only for negligence,?® and he will be made 
an insurer only by clear and explicit language to 
that effect in the charter.?¢ 
ble for any damage to the vessel resulting from his 
own negligence,** or the negligence of anyone to 
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is liable only for such loss as may be attributable 
to the breach of his duty, if any, to return the ves- 


In 


The charterer is lia- 


ent made no effort to raft the lumber 
from the scow. Bernstein v. Morse, 
261 Fed. 435. (3) Bailees for hire of 
a scow, bound to exercise ordinary 
care to protect her from injury, are 
not liable for her injury by being 
pierced by a timber standing upright 
in the bottom under her, where she 
lay while being unloaded, where the 
place’ had been dredged and swept for 
obstructions but a month before by 
the city, and where their own vessel, 
which was larger, had safely lain in 
the same position only five days be- 
fore. Hastorf v. O’Brien, 173 Fed. 
346,97 CCA 606. (4) Where the char- 
terers of a canal boat agree to pay a 
specified sum per day for the use of 
the boat, and there is no express con- 
tract by the charterers to tow the 
boat safely or to return her in good 
condition, the charterers are not lia- 
ble to the owner where she is sunk by 
the explosion of the boiler of a tug 
which they had employed to tow her, 
where it appears that the charterers 
were free from negligence. Jackson 
yeqeasten, 13 F. Cas. No. 7,134, 7 Ben. 


26. Shamrock Towing Co. v. New 
York, 32 F. (2d) 684 [rev 29 F. (2d) 
783]; The Raymond M. White, 290 F. 
454 [aff sub nom. Simmons Transp. 
Co. v. Wright, etc., Lighterage Co., 
296 Fed. 1023]; Wandell v. New 
Haven Trap Rock Co., 285 Fed. 339 
[certiorari den 260 U. S. 749, 43 SCt 
248, 67 L. ed. 494]. 


[a] Language held insufficient.— 
Shamrock Towing Co. v. New York, 32 
F. (2d) 684 [rev 29 F. (2d) 783]. 


27. U.S.—The Moran No. 10, 41 F. 
(2d) 255; O’Boyle v. McGirr, 39 F. 
(2d) 637; Waldie v. Henry Steers, 


Ine., 14 F. (2d) 477; Causey v. Cott- 
man Co., 12 F. (2d) 558; Schoonmak- 
er-Conners Co. v. Rosoff Engineering 
Co., 10 F. (2d) 64; Empire Brick, etc., 
Co. v. Hines, 300 Fed. 683 [aff 300 Fed. 
685]; Donovan v. Frederick Starr 
Contracting Co., 290 Fed. 501; Ports- 
mouth Fisheries Co. v. John L. Roper 
Lumber Co., 269 Fed. 586 [aff 260 Fed. 
1008]; White v. Upper Hudson Stone 
Co., 248 Fed. 893, 160 CCA 651 [cer- 
tiorar! den 246 U. S. 665, 38° SCt 
38°55, 62) ‘La ed.) 92:9): Hastort ev.. Hee Rs 
Long-W. G. Broadhurst Co., 239 Fed. 
852, 152 CCA 638; International Con- 
tracting Co. v. Walsh, 115-Fed. 851. 


Md.—Maryland Fidelity, etc., Co. v. 
Sanford, ete., Co., 158 Md. 525, 149 A 
27D. 

N. Y.—Rice v. McAllister Lighter- 
age Line, 115 Misc. 166, 187 NYS 457. 


Tex.—Freeport Town-Site Co. v. 
Hudgins, (Civ. A.) 212 SW 287. 


Wash.—Kaufman vy. Hewitt, 118 
Wash. 556, 204 P 199. 
[a] Inevitable accident.—(i) An 


injury to a vessel which could have 
been foreseen, and might reasonably 
have been expected in the ordinary 
course of events, cannot be considered 
as happening through inevitable acci- 
dent within the meaning of this rule. 
Bleakley v. New York, 139 Fed. 807%. 
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whom he intrusts her,?’ and this is true notwith- 
standing the vessel is accompanied by an employee 
The charterer is not responsible 


of the owner.?? 


Where, had a scow at an exposed 
dock been lightened in accordance 
with the request of its captain, it 
could have been kept afloat, its sink- 
ing by reason of severity of wind and 
sea cannot be held due to an inevita- 
ble accident. Schoonmaker-Conners 
Co., Inc. v. New York Trap Rock 
Corps ay By (2d), 938. 


{[b] Breaking adrift under stress 
of weather.—Waldie v. Henry Steers, 
Ine., 14 F. (2d) 477. 

{c] Failure to cease operation.— 


Maryland Fidelity, ete., Co. v. San- 
ford, etc., Co., 158 Md. B25, toe A 


(2) 


{[d] Failure to make running re- 
pairs.—Maryland Fidelity, etc., Co. v. 
Sanford, etc., Co., 158 Md. 525, 149 A 
275. 


{e] Failure to move from unsafe 


position or berth.—Charles A. Fox, | 


Inesvs: UssSi, 22 Eai(2eda35l5 = Causey) ve 
Cottman Co., 12 F. (2d) 558; Empire 
Brick, etc., Co. v. Hines, 300 Fed. 683 
{aff 300 Fed. 685]; The Junior, 279 
Fed. 407 [rev sub nom. The Ticeline, 
270 Fed. 983]; Nicholson y. Erie R. 
Co., 255 Fed. 54, 166 CCA 382. 


[f] Failure to notify owner of ves- 
sel’s bad condition.—Maryland Fidel- 
ity, etc., Co. v. Sanford, ete., Co., 158 
Md. 525, 149 A 275. 


{g] Failure to provide safe berth. 
—C. F. Harms Co. v. Turner Constr. 
Co., 290 Fed. 612 [aff 3 F. (2d) 591]. 


{h] Injury from ice.—A charterer 
of a vessel under a verbal charter be- 
ing bound as a bailee for hire to use 
reasonable care and diligence to pro- 
tect the property from injury is lia- 
ble for its loss by being crushed by 
floating ice, where it was left on the 
north side of a pier generally regard- 
ed as dangerous on an ebb tide when 
there was ice moving in the river. 
Bleakley v. New York, 139 Fed. 807. 
See The Three Brothers, 145 Fed. 177, 
76 CCA 147 [aff 134 Fed. 1001] (hold- 
ing a city liable for injury to a hired 
scow from floating ice while being 
moved by its direction toa safer place 
in a river by a tug also in its employ, 
which performed its work in a proper 
manner, on the ground that the city 
failed to exercise ordinary care as 
bailee in permitting the scow to re- 
main until such time in a place which 
was dangerous in winter time when 
ice was running). 


{i] Negligent loading or over- 
loading.—O’Brien v. New York, 9 F. 
CZa)2b4% C.K Harms Col vw. Durner 
Constr. Co,,(290 Fed. 612 Laft 3. EB. (2d) 
591]. 


[j] Towing.—(1) Where the time 
charter of a coal barge required the 
owner to provide a ten-inch two hun- 
dred-fathom ‘shawser, and the owner 
supplied her with two such hawsers, 
one of which was new, the charterer 
was liable for the loss of the barge in 
towing it with the old hawser, the 
parting of which contributed to the 
loss.’ Baltimore, ete., Barge Co. v. 
HMastern Coal Co., 195 Fed. 483, 115 
CCA 393. (2) Where the charterers 
at the termination of the lease under- 
take to deliver the vessel to the owner 
at a port other than that named in 
the lease and where the boat then was, 
although at the owner’s request and 
without charge, they remain liable un- 
til the delivery of the vessel for any 
‘injury through their negligence or 
failure to exercise such maritime skill 
and care in towing from one port to 
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owners,®° or of 


the other as was reasonable under the 
conditions and circumstances existing 
at the time. Cotton v. Almy, 141 Fed. 
358, 72 CCA*506. (3) | Where the jcap- 
sizing of a pile driver while being 
towed by respondent company to 
which it had been chartered is not due 
to unseaworthiness, but to improper 
towing in turning the pile driver too 
suddenly, the charterer was liable for 
the damages. Swenson v. Snare, 
etc., Co., 145 Fed. 727 [aff 160 Fed. 
459, 87 CCA 443]. 


{k] Unskillful handling.—King v. 
Connabeer, 148 Fed. 136 (where an in- 
jury to the owner’s coal barge was 
due to the fault of the charterer in 
moving her while discharging in a 
river at a time when the tide was too 
strong, in consequence of which she 
broke the lines and drifted against a 
bridge pier). 


{1] Effect of insurance.—Where 
parties to a charter agreed that if a 
scow was sent out of harbor limits 
the charterer should pay the addi- 
tional premium for insurance, and, 
the scow being sent out of the harbor 
limits, the owner took out additional 
insurance for which the charterer 
paid, such insurance cannot be deemed 
to have inured to the benefit of the 
charterer and to preclude the owner 
from recovering only in so far as he 
was not insured. Kennelly v. Fred- 
erick Starr Contracting Co., 250 Fed. 
229, 162 CCA 365. 


28. The Moran No. 10, 41 F. (2d) 
258 Schoonmaker-Conners Co. v. 
New .York Cent. R. Co., 12 F. (2d) 
314 [aff 12 F. (2d) 817]; Denovan v. 
Frederick Starr Contracting Co., 290 
Fed. 501: 


[a] Primary and secondary liahbil- 
ity—(1) The charterer is liable pri- 
marily for its negligence and seconda- 
rily for the negligence of another 
to whom it has intrusted the vessel. 
Shamrock Towing Co. v. New York, 
32 F. (2d) 684 [rev 29 F: (2d) 783]; 
Soderberg v. Atlantic Lighterage 
Corp., 19 F. (2d) 286; O’Brien v. New 
York City, ‘TEU Cada) "485" Tatt VO: 
(2d) 488]. (2) This rule has been 
applied in the case of: Subcharterers. 
Bartley Scow Corp. v. Petrie, 37 F. (2d) 
58 (loading scow with live ashes)» 
(3) Consignee. Donovan v. Krederick 
Starr Contracting Co., 290 Fed. 501 
(scow placed in unsafe berth for un- 
loading); Neville v. Morrison Coal, 
etc., Co., 211 App. Div. 282, 207 NYS 
471. (4) Stevedores moving char- 
tered lighter. The Tommy, 39. F. 
(2d) 577. (5) Wharf owner. The 
John Carroll, 275 Fed. 302. (6) Con- 
tracting company for unioading of 
scow. Acme Scow Corp. v. Phcenix 
Sand, etc., Co., 271 Fed. 1014. 


[b] This rule has beeh applied in 
the case of: (1) Consignee of cargo 
failing to exercise care in selecting 
berth. Neville v. Morrison Coal, etc., 
Co., 211 App. (Dive 2825. 207 NYS (471. 
(2) Contractor with city exposing 
scows carrying refuse to fire. Sham- 
rock ‘Towing Co. vv. New . York, 
16 F. (2d) 199. (3) Contractor for 
loading misplacing load. O’Brien v. 
New York, 9 Fs (2d) 542: (4) Sub- 
charterer of dumper scows injured by 
grounding and boulders dropped into 
them without precautions. Healey 
v. Moran Towing, etc., Co., 253 Fed. 
334, 165 CCA 116 [aff sub nom. The 


Olympia, 243 Fed. 236]. (5) Rail- 
road company having charge of 
barge for loading leaving it ex- 


posed to storm. The Hercules, 261 
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for damage due to the negligence of a captain or 
master remaining on board and representing the 


another for whom the charterer is 


Fed. 529 [aff sub nom. Doherty v. 
Pennsylvania R. Co., 269 Fed. 959]. 
(6) Stevedore to whom the vessel is 
intrusted for unloading. The Moran 
No., 10, 41 -F. (2d) 255. €7) Towsne 
company hired to tow chartered ves- 
sel injuring it by negligence. W. H. 
Beard Dredging Co. v. Hughes, 113 
Fed. 680 [aff 121 Fed. 808, 58 CCA 
192]. 


{c] Independent contractor.—(1) 
The charterer of a vessel by demise 
is liable for any damage sustained 
by it, due to negligence of a third 
person, although an independent con- 
tractor, whom he has permitted to 
use it or to perform any of the pur- 
poses for which it was chartered. 
White v. Schoonmaker-Connors Co., 
265 Fed. 465. (2) A barge charterer 
is answerable to the owner for the 
negligence of anyone to whom it in- 
trusts the barge, even as an independ- 
ent contractor, although it could, and 
did, by special agreement, relieve the 
latter from liability. Graves v. 
Davis, 235 N. Y. 315, 1389 NE 280. 


29. The R. Lenahan, Jr., 43 F. (2d) 
eek O’Brien v. New York, 9 F. (2d) 


[a] For example: (1) Barge ac- 
companied by a bargee. Bushey vy. 
Hedger, 40 F. (2d) 417. (2) Barge 
with captain or caretaker. O’Boyle v. 
McGirr, 39 FE. (2d) 6377. @)~Seew 
With scow master. Tomkins Cove 
Stone Co. v. Bleakley Transp. Co., 
40 F. (2d) 249; Waldie v. Henry 
Steers, Inc., 14 F. (2d) 477; O’Brien 
v. New York, 9 F. (2d) 542; Hastorf 
v. Moore, 92 Fed. 398 (holding that, 
where the charterer’s employees who, 
under the charter, had control of the 
movements of a scow hired from the 
owner, for convenience in unloading 
swung the stern inshore, where she 
grounded on some spiles and was in- 
jured, the presence of a boatman or 
scowman employed by the owner did 
not relieve the charterer from lia- 
bility, where such man exercised no 
authority as to the movement of the 
scow, and had no knowledge of the 
presence of the spiles). (4) Lighter 
with seow man. Causey v. Cottman 
Co,, 12. B." (20d) e5583 


{b] Canal barge, although having 
a wheel for steering, is within the 


wee Bushey v. Hedger, 40 F. (2d) 
[c] Negligent direction to careta- 


ker.— Where the demise of a scow to 
a charterer includes the services of 
a so-called captain as caretaker, the 
charterer is not liable to the owner 
for any negligence or incompetence 
of the caretaker in the performance 
of the very duties for which he was 
furnished by the owner, but is liable 
for its own negligence in directing 
the captain to moor the scow in an 
exposed position, or for any other 
negligent or improper direction, 
Rice v. McAllister Lighterage Line 
115 Misc. 166, 187 NYS 457, : 


30. Schoenmaker-Conners Co, v. 
Rosoff Engineering Co., 10 F, (2d) 
64; O’Brien v. New York Cityeari 
F. (20) 485 [aff 7 F. (2d) 488]; The 
Junior, 279 Fed. 407 [rev sub’ nom. 
The Ticeline, 270 Fed. 983]; Hastor¢ v. 
F. R. Long-W. G. Broadhurst Co., 239 
Fed. 852, 152 CCA 638; Bartley v. Bor- 
ough Dev. Co., 214 Fed. 296; Glover vy. 
Thomas, 63 N. Y. 642 mem [rev 2 
Hun 158, 4 Thomps. & GC, 415]: 
Schoonmaker vy. Steers, 128 App. Div. 
655, 113 NYS 257. See Tomkins Cove 


For later cases, developments and changes in the law see Annotations, same title and section number 


§ 319] 


not responsible.3? 


Unseaworthiness or unfitness. 
on his part.?2 


for which it was chartered.?3 


worthiness.?4 


Covenant to return in condition received. A cove- 
nant to return the vessel in the condition in which 
it 1s received, necessary or reasonable wear and tear 


Stone Co. v. Bleakley Transp. Co., 40 
F. (2d) 249 (holding negligence of 
scow captain in mooring not shown). 


[a]. Bule applied to negligence of: 
(1) Barge captain failing to pump. 
The Raymond M. White, 290 Fed. 454 
[aff sub nom. Simmons Transp, Co. v. 
Wright, etc., Lighterage Co., 296 Fed. 
1023]. (2) Barge master teaving 
barge while moored in a dangerous 
position and exposed to storm. The 
Junior, 279 Fed. 407 [rev sub nom. 
The Ticeline, 270 Fed. 983] ¢holding 
damages should be apportioned where 
charterer also at fault in leaving 
barge in exposed berth). (3) Barge 
captain failing to examine vessel for 
leak. Dittmar v. Sargent, 277 Fed. 
230s (4) Seow captain negligent in 
loading and permitting leak causing 
scow to capsize. C. F. Harms Co. v. 
Brooklyn Ash Removal Co., 257 Fed. 
866. (5) Master allowing barge to 
be exposed at end of pier. The*Stel- 
la, 243 Fed. 216. (6) Master allow- 
ing barge to ground on undredged 
bank. Tucker v. Kirkham, 195 Fed. 
165. (7) Master failing to take proper 
care of scow during storm. Bleakley 
v. Sheridan, 120 App. Div. 471, 104 
NYS 1060. (8) Master of scow in fail- 
ing properly to care for her by 
watching her lines. Dailey v. Car- 
roll, 248 Fed. 466, 160 CCA 476. 


[b] Duty as caretaker.—Where a 
charterer, whose demise included the 
services of a so-called captain as 
caretaker, gave him no specific direc- 
tions to perform services not within 
his duty as caretaker, his negligence, 
if any, was necessarily in the per- 
formance of his duties as caretaker, 
for which the charterer was not lia- 
ble. Rice v. McAllister Lighterage 
Line, 115 Misc. 166, 187 NYS 457. 


[ec] Bargeman selected by char- 
terer.— Where libelant paid the 
bargeman, but according to usual 
practice he was selected by the char- 
terer, the charterer, having exercised 
reasonable care in making the selec- 
tion, was not liable to libelant for the 
bargeman’s negligence. The Peer- 
less, 282 Fed. 1000 [aff 282 Fed. 1004]. 


{d] Master servant of charterer.— 
The fact that the master came with 
the barge is not decisive, where the 
charterer appoints and controls him, 
he may be the servant of the char- 


terer. The Carroll, 248 Fed. 475, 160 
CCA 485. : 
[e] Abandonment of duty by mas- 


ter.— While the barge was in general 
charge of the captain, it was also in 
a sense in the charterer’s charge, and 
if it knew that the captain had aban- 
doned his duty, and that the con- 
tinued loading in his absence was lia- 
ble to injure the boat, it violated its 
duty to the owner. Schoonmaker v. 
Steers, 128 App. Div. 655, 113 NYS 


In the absence of 
agreement, the charterer is not liable for loss due 
to unseaworthiness of the vessel without negligence 
his The charterer is not liable for loss 
or injury to a vessel not due to his negligence but 
due to its laek of general fitness for the known use 
The hirer of a hinge 
barge may be liable for the sinking of one section 
on the ground of improper mooring, while not liable 
for the sinking of the other section, due to unsea- 
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excepted, does not render the charterer liable as an 


insurer.®5 


Limitation of liability. Where a vessel is insured 
by the owner, a charter of the same, which is a 
demise of the vessel, may lawfully limit the liability 
of the charterer to such loss or injury as is not coy- 
ered by the policies of insurance, even though the 
vessel is without motive power and must be towed.?¢ 
Under a demise charter of a barge with a bargee in 
which the owner assumes the marine and all other 
risks, the charterer is not liable for injury to the 


barge through his negligence,??7 but the measure of 


his fault.?8 


257. 


{f{] Concurring fault—Where a 
chartered barge was fast alongside a 
dredge being loaded with san‘d, it 
was the duty of the barge master, 
employed by the owner to look after 
her safety, to control the loading, 
and to stop it by timely protest when 
the barge had aboard as much as he 
thought she could safely carry, and 
it was the duty of the dredge mas- 
ter, acting for the charterer, to heed 
his protest. National Dredging, etc., 
Co. Ve Lurney, Transp. ©o., e2ct Meds 
315 [mod 272 Fed. 495] (holding dam- 
ages and costs should be equally di- 
vided). 


31. Tomkins Cove Stone Co. v. 
Bleakley Transp. Co., 40 F. (2d) 249; 
Beach vy. Raritan, etc., R. Co., 37 N. 
Y.457%7, 5 “Transer, “A. U3: 


[a] Overloading by stevedore.— 
The charterer of a lighter for trans- 
portation of his ties from a ship who 
assumed no responsibility respecting 
the stowage was not responsible for 
overturning of the lighter from over- 
loading by the stevedore without ob- 
jection by the lighter captain, wheth- 
er the charter was a demise or an af- 
freightment charter, with an under- 
taking on the part of a previous char- 
terer to transport the cargo. The 
Evelyn, 282 Fed. 250 [mod sub nom. 
Cooney, ete., Co. v. F. & J. Auditore 
€o., 215 Fed. 801]: 


32. The Greenwich, 270 Fed. 42; 
Bartley v. Borough Dev. Co., 214 Fed. 
296; Burton v. May, 212 Ala. 435, 103 
S 46. 


833. Penn Builders, etc., Co. Vv. 
Braeburn Steel Co., 274 Fed. 794; 
White v. Schoonmaker-Connors Co., 


265 Fed. 465; Bernstein v. Morse, 261 
Fed, 435. 
[a] Use developing weakness.—If 


the proper use of a boat for the pur- 
pose for which she was hired devel- 
oped weaknesses which needed re- 
pair before she could be sufficiently 
strong to undergo such use, the mere 
fact that the weakness developed dur- 
jng the time she was in the posses- 
sion of the charterer does not throw 
upon him the obligation to make the 
repairs and to turn back a sound 
boat. Bartley v. Borough Dev. Co., 
214 Fed. 296. 


34. Walling v. Porter Gildersleeve 
Co., 222 Fed. 1002. 


35. Cowles Towing Co. v. Ameri- 
can Constr., ete., Co., 27 F. (2d) 622; 
The Raymond M. White, 290 Fed. 
454 [aff sub nom. Simmons Transp. 
Co. v. Wright, etce., Lighterage Co., 
2969 Fed. 1023]; Mulvaney v. King 
Paint Mfg. Co., 256 Fed: 612, 167 CCA 
642; New York, etc., Lighterage Co. 
v. Lambert Transp. Co., 177 NYS 868. 
But see Jova Brick Works v. New 


the charterer’s obligation is contained in a clause 
continuing the hire of the barge while laid up through 


York, 277 Fed. 180 (charterer must 
respond in damages for the sinking 
of the scow from a collision, unless 
it establishes a valid defense); 
Donovan v. Benn_ Rigel _ Contract- 
ing, etc., Co., 273 Fed. 975 (holding 
the charterer of a barge, impliedly 
bound to return her in good condition, 
ordinary wear excepted, liable for 
her injury by being driven ashore in 
a storm while loading alongside .a 
dredge); Killam vy. Monad Engineering 
Co., 216 Fed. 438; Monad Engineering 
Co. v. Killam, 216 Fed. 444 (where lia- 
bility was predicated both on negli- 
gence and on breach of covenant to 
redeliver in original condition). 


{a] Rule applied.—Where a char- 
terer hired scows for five years to 
transport city refuse, discharging of 
such refuse being universally done 
by an orange peel bucket, a machine 
which, if properly handled, will score 
the deck, but which will not gouge it, 
the charterer was liable to the owner 
for damages to the deck caused by 
gouging, but not liable for damages 
caused by scoring; gouging mean- 
ing tearing out of the fibers of the 
planks, as distinguishable from wear- 
ing out by pressing the fibers down. 
Harms v. Brooklyn Ash Removal Co., 
290 Fed. 232. 


[b] Right to benefit of insurance, 
—A charter of scows in the form of 
a letter providing that the charterer 
agreed to return the scows in as good 
condition as when received less ordi- 
nary wear and tear, but further pro- 
viding that if any accident happened 
to the scows, or they were damaged 
the owner, if able to collect from the 
insurance company, would not hold 
the charterer liable, unless compelled 
to do so by the insurance company, 
did not absolutely guarantee the re- 
turn of the scows in as good condi- 
tion as received, but merely provided 
an exemption from liability if the 
owner collected the insurance with- 
out suit. Wandell v. New Uaven 
Trap Rock Co., 285 Fed. 339 [cer- 
tiorari den 260 U. S. 749, 43 SCt 248, 
67 L. ed. 494]. 


[c] Effect of presumption of neg- 
ligence.—While failure of a hirer to 
return a vessel in as good condition 
as when received, reasonable wear ex- 
cepted, raises a presumption of lia- 
bility for negligence, such presump- 
tion does not enlarge his substantive 


obligations or liability. White v. 
Schoonmaker-Connors Co., 265 Fed. 
465. 

36. 


American-Hawaiian SS. Co. v. 
Bennett, 207 Fed. 510, 125 CCA 172. 


87. Berwind-White Coal Min. Co, 
Vee se Lo eH ec asOO. 


38. Berwind-White Coal 
vy. U. S:,.supra. 


Min. Co. 
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Breach of charter. As in other cases, the char- 
terer may be liable for injury to the vessel occa- 
sioned by its use in a manner not permitted by the 
charter,?® even without negligence on the part of 
the charterer.4° Where the charterer guarantees a 
particular depth of water alongside the dock to which 
the vessel is to be sent, he may be liable for dam- 
ages sustained by the vessel where such. depth of 
water is not afforded.*1 


[§ 320] 2. Rights of Charterer. A shipper by 
chartered lighters to a steamer, haying no control 
over the lighters and merely contracting for their 
carrying capacity, is not responsible over to the char- 
terer for any damages to the boats.*2 Where a time 
charter provides that the vessel is to be docked at 
least once during certain specified periods and that 
payment of the hire is to be suspended until she 
is again in proper state for service, the charterers 
cannot recover against the dock owner for delay 
oecasioned by the dock owner’s negligent injury to 
the vessel while it is being docked under a contract 
between the dock owner and the vessel owner where 
the charterers are not parties to such contract and 
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the dock owner has no notice of the charter until 
after the delay has begun.*? 


[§ 321] 3. Rights of Owner as against Third Per- 
sons.44 The owner of a vessel chartered to another 
has a right in it in the nature of a reversionary In- 
terest, and has a right of action against a third per- 
son for injury to the reversionary interest.*° The 
consignee of the cargo of a chartered vessel may be 
held liable to the owner for an injury to the vessel 
due to his negligence.*® Where the charterer of a 
barge becomes owner pro hae vice,*’ a tug owner 
may, by notice to the charterer, relieve himself from 
liability to the owner of the chartered vessel for 
negligent injury to it in towage.*® 


[§ 322] 4. Damages. The principle of compensa- 
tion applicable in the measurement of damages gen- 
erally*® is applicable in the case of injury to a ves- 
sel under charter.°® It is competent for the parties 
to a charter to fix the value of the vessel therein 
as a basis of damages in the event of her loss, and 
such valuation is conclusive upon them in the ab- 
sence of fraud or mutual mistake, especially where 
the vessel has no determinable market value. 


39. Schoonmaker-Conners Co., Inc. 
v. New York Trap Rock Corp., 27 F. 
(2a) 988; Beach v. Raritan, etc., R. 
Conse Neue 251605 -Dranser Awe dil) 
Parker v. Washington Tug, etc., Co., 
85 Wash. 575, 148 P 896. 


40. Schoonmaker-Conners Co., Inc. 
v. New York Trap Rock Corp., 27 F. 
(2d) 988. 


41. P. Dougherty Co. v. Bader Coal 
Co., 244 Fed. 267. 


[a] Scope of guaranty.—A guar- 
anty in the charter party of a barge 
of a certain depth of water at the 
dock where she was required to dis- 
charge extends also to the surround- 
ing water which would naturally be 
traversed or used by a vessel of her 
dimensions in discharging there. P. 
Dougherty Co. v. Bader Coal Co., 244 
Fed, 267. 


42. Simmons Transp, Co. v. Alpha 
Portland Cement Co., 286 Fed. 955. 


43. Robins Dry Dock, ete., Co. v. 
Flint, 275 U. S. 308, 48 SCt 134, 72 
L. ed, 290 [rev 13 F. (2d) 3]. 


44. Person to whom vessel in- 
trusted by. charterer see supra §§ 315, 
319. 


45. Graves v. Hines, 116 Misc. 502, 
190 NYS 457 [aff 202 App. Div. 842 
mem, 194 NYS 940 mem (rev on 
er. ‘grounds 235° Ni. Y. 315, 139 NE 
280) ]. 


46. Schoonmaker-Conners Co. v. 
New York Tidewater Gravel Co., 11 
KF. (2d) 470; Donovan v. Frederick 
Starr Contracting Co., 290 Fed. 501. 


[a] For example, the consignee of 
a scow loaded with gravel may be lia- 
ble for leakage caused by attempting 
to haul her alongside a dock by the 
use of a motor truck and jackscrew. 
Schoonmaker-Conners Co. v. New 
York Tidewater Gravel Co., 11 F. (2d) 
470. 


[b] Assignees of bills of lading of 
the cargo of a vessel are under the 
same duty as the original consignees 
with respect to furnishing the ves- 
sel with a suitable place at which to 
discharge, and are liable for damages 
sustained by her by reason of their 


having assigned her to an unsafe 
pers Carroll v. Holway, 158 Fed. 
328. 


47. Charterer as owner pro hac 
vice see supra §§ 224-243. 

4s. The Mercer, 14 F. (2d) 488. 

[a] Notice by director general of 


railroads (1) that towing would be 
at the risk of the tow did not con- 
tinue in force for the benefit of the 
railroad company, the owner of the 
tug, after federal control ceased, as 
to a subsequent contract, unless made 
part thereof by reference or statute. 
The Mercer, 14 F. (2d) 488. (2) 
Transportation Act (1920) § 208, con- 
tinuing in force “rates . Sa) and: 
practices,” did not continue for the 
benefit of the railroad company, the 
owner of the tug, notice of the di- 
rector general of railroads that tow- 
age would be at the risk of the tow. 
The Mercer, supra. 


49. See Damages §§ 68, 166. 


50. Constantine, ete., SS: Co. vy. 
West India SS. Co., 231 Fed. 472. 


[a] Owner’s measure of damages 
for collapse and sinking of barge 
due to the charterer’s fault is the 
difference between its reasonable 
market value at the time and place of 
collapse, before and after the sink- 
ing, or the reasonable and necessary 
cost of putting the barge in the condi- 
tion it was before the collapse, if re- 
pairs could be made, including the 
expense of raising the barge and tow- 
ing it to a place where repairs could 


be made. Burton v. May, 212 Ala. 
435, 103 S 46. 
[b] Repairs and demurrage.—(1) 


A charterer by a demise of a lighter 
in fault for injury through negligence 
is liable for the cost of repairs and 
for demurrage during the time they 
were made, Monad Engineering Co. 
v. Killam, 216 Fed. 444; Killam v. 
Monad Engineering Co., 216 Fed. 438. 
@) In an action by the charterer for 
injuries “necessitating repairs te the 
ship, the charterer may be allowed 
for time lost while the repairs were 
being made without deduction be- 
cause of the fact that the charterer 
was under obligation to the owner to 
dry dock the ship in the near future, 
or because the time was consumed 
in making other minor repairs which 
would not have necessitated laying 
her up. Hines v. Sangstad SS. Co., 


266 Fed. 502 [aff 266 Fed. 390]. 


{c] Walue of use.-—The owner is 
entitled to recover the value of the 
use of the vessel during the time she 
is laid up for repairs for which the 
charterer is liable. N. V. Zuid Hol- 
landsche Sheepvaarts Maatschappij 
v. Munson SS. Line, 32 F. (2d) 536. 


{[d] Reproduction cost.—An award 
for a lighter, lost because of the char- 
terer’s. negligence, may properly be 
based on a theory of reproduction 
cost with annual depreciation charge. 


pees, Vv. Cottmami “Cor, G2, ae (aay) 
[e] Time of estimation.— For the 


purpose of fixing damages, the time 
for the return of a dredge under char- 
ter for not less than five months was 
the time when the hirer concluded 
the use thereof. Maryland Fidelity, 
ete., Co. v. Sanford, etc., Co., 158 Md. 
525, 149 A 275. 


{f] Deductions.—If the charterer 
of a barge which is sunk through his 
negligence desires to abate her then 
value from the damages, he mus 
return the wreck to the owner on de- 
mand. Beach v. Raritan, ete., R. Co., 
37 N. Y. 457, 5 Transer. A. 113. 


{g] Survey should show nothing 
but matters which the surveyor is 
willing to testify to in court. Bart- 
ley v. Borough Dev. Co., 214 Fed. 296. 


{h] Finding of assessor of cost 
of repairs to a vessel made necessary 
by grounding through the fault of 
the charterer, based upon an itemized - 
account for such repairs, with uncon- 
tradicted testimony that the account 
was paid, and that the repairs were 


all necessitated by the grounding, will 


not be disturbed. Thompson vy. Win- 
slow, 130 Fed. 1001 [aff 134 Fed. 546, 
67 CCA 470]. ; 


51. Moore v. Sun Printing, ete.; 
Assoc., 101 Fed. 591, 41 CCA 506 [aff 
183 U. S. 642, 22 S@t 240, 46 L. ed. 
366]. See John L. Roper Lumber Co. 
v. Portsmouth Fisheries Co., 260 Fed. 
1008 [aff 269 Fed. 586] (holding, where 
the charterer agreed to assume lia- 
bility as an insurer to the extent of 
Six thousand ‘dollars, that the dredge 
which was sunk, was worth six thou- 
sand dollars, in view of the increased 
cost of materials). 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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Where the chartered vessel is repaired, and repairs 
are made, not necessitated by the charterer’s neg- 
ligence, he is not relieved from hability for inciden- 
tal expenses made necessary by his negligence, ®? 
but the owner cannot be permitted to make a profit 
from the injury.®? In a suit on a charter party for 
breach of a covenant to return a vessel, she having 
been burned, the charter money for the time pre- 
ceding the destruction of the vessel may be allowed 
as damages, and the damages will not be reduced 
because the vessel, when burned, was lying on a 
shoal on which she had stranded, unless it affirma- 
tively appear that her value was thereby materially 
diminished,°®* and the rule applied in marine insur- 
ance,°® that the injury of a vessel constitutes a total 
loss, where the cost of repair would exceed half her 
value, is not applicable to the case of injury to a 
vessel under lease, so as to entitle the owner to re- 
cover her full value as stipulated in the lease in the 
event of total loss, at least where there was no aban- 
donment to the lessees.°® A charterer may lessen 
the amount of damages for which he is responsible 


52. Galena Nav. Co. v. Sinclair 


Naive COm 4 (eb GZd))) 9: 


53. Galena Nav. Co. v. 
Nav. Co., supra. 


[a] For example, where an injury 
to a vessel’s bottom occurs and she is 
placed in dry dock, the owner cannot | ed. 
recover for the expense of painting | v 
the entire bottom of the vessel after 


Sinelain| lcs 


the 
(Reed v. U. S., 


whatever 
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where the government offers to ‘hire 
the vessel,on certain terms which the 
expressly or by conduct, ac- 
cepts, Such a transaction constitutes 
a contract of charter 
informality of 
11 Wall. 
220 [mod 4 Ct. 
S., supra), 
force or duress 


(3) regardless of 


[58 C.J.) 237 
by showing negligence, or lack of diligence, on the 
part of her navigators.®°* Under a charter by whick 
the charterer became liable for any loss or injury not 
recoverable, under a policy of insurance held by the 
owner, where the vessel was stranded through fault 
of the charterer’s servants, he was entitled to set 
off against his liability items of expenditures which 
could have been brought into general average and 
proved under the policy, and of which the owner 
was given timely notice.°’ A provision in the char- 
ter to the effect that any rights which the owner 
might have against an insurer should inure to the 
benefit of the charterer imposes no liability on the 
owner to keep insurance in force for the benefit of 
the charterer.®° 


[§ 323] V. Charter by Government*—1. In Gen- 
eral. Ordinarily, the hiring of a private vessel by 
the government is effected by means of a requisi- 
tion of the vessel.°° Whatever the manner in which 
the vessel is obtained, the hiring is subject to the 
same rules, as to the existence of a charter,®! the 
terms thereof,®* and their construction®* and ef- 


Coady v. Newfoundland, 7 Newfoundl. 
588. (3) The local quartermaster in 
a port has no authority to vary the 
terms of a charter party (Donald v. 

party despite| U. S., 39 Ct. Cl. 357), (4) and hence 
the agreement] an agreement by which such an offi- 
591, 20 L.| cial compromises a claim with a ves- 
Cl. 132]; Shaw]|sel owner is inoperative to modify 
the provisions of the charter party as 


may have] to loss or injury (Donald v. U. S., su- 


indented plates are replaced. Galena] been present in the original taking | pra). (5) Effect of modification as 
Nav. Co. v. Sinclair Nav. Co., 17 F.| (Shaw vy. U. §S., supra. See U. S. v.| to rate of hire to government gen- 
(2a) 9. Russell, 13 Wall. 623, 20 L. ed. 474 oe see infra § 324 text and notes 
: : i CY FOV t’s seizure of —92. 
54. Merrill v. Arey, 17 F. Cas. No.| [holding the governmen sizure © 
as the use of vessels to be an impress- : : 

ees ae Pe fatie la by Casa INO: menue ndistineienine impressment gels ne, ee ea een charper nol 
115, a ae from appropriation, and discussing | 777 tr i Geeaeacetine Fh aa aae 
Sh, See Marine Insurance § 422, | and applying, rules) with reference 10/20 utstandiay gharterce a chica for 
y } F : ies s g a = 
56. See Cotton v. Almy, 141 Fed.| the promise to pay implied from im-| con vosulted from. the requisition 


358, 72 CCA 506 (at least where there 
has been no abandonment to the les- 
sees). 
57. Constantine, 
West India SS. Co., 
58. Hahlo v. Benedict, 
303, 132 CCA 447. 


CEC, Boss COs) Ve 
199 Fed. 964. 


216 Fed. 


59. Port Johnston Towing Co. v. 
Pennsylvania R. Co., 190 Fed. 409. 

60. See cases passim infra §§ 323- 
326. 


“Requisition” see 54 C.J. p 698. 
Requisition as termination by frus- 


tration see infra § 189. 
61. See cases infra this note. 
{a] Repudiation for breach of con- 


dition (1) properly exercised by the 
government operates to terminate the 
charter.“ Strong v. U. S., 154 U- S. 
appendix 632, 14 SCt 1182, 24 L. ed. 
GG, TEP GE CIE | Gye Sipenar aly Ore Onl 
7744. (2) Termination of charter 
party generally see supra §§ 180-188. 


[b] Employment of vessel by dif- 
ferent government department than 
that originally chartering her, where 
the original charter was for no cer- 
tain term, has been held sufficient to 
imply a rescission of the first char- 
horse sweeney. ve. Us iss) > Ct. Cll 285 
[aff 17 Wall. 75, 21 L. ed. 575]. 


[ec] Charter or impressment.—(1) 
The term “impressment’” is used in 
contradistinction to the term “con- 
tract,” to include every taking by the 
mere authority of the government. 
Shaw v. U. S., 9 Ct. Cl. 388 [aff 938 
Us S235) 23 Lived 880). (2) But 


pressment]). 


[d] Absence of assent by govern- 
ment.—(1) Where a subordinate offi- 
cial exceeds his authority in char- 
tering a vessel, and the asserted char- 
ter is never approved or ratified, it is 
void and ineffective as a charter 
(Emery v. WU. S., 4 Ct. -Cl: 401), (2) 
except for the period of time when 
an urgent immediate emergency ex- 
ists, during which time it has been 
held to be in force on the terms 
agreed to by the agent, although in 
excess of his authority, ceasing with 
the cessation of the emergency (Em- 
CEY~wW LUmiSe supra Calebs vans.) 3 
(Chew Cie wimlo Asti aie Cis shy say (ies lh 
343). 


[e] Time when charter com- 
mences.—When a vessel, hired by 
the government for a voyage, starts 
on ‘her service on one day, but a char- 
ter of the instrument is not execut- 
ed until the next day, dated, however, 
as of the previous day, the charter 
takes effect from the day of the date 
and of the commencement of service, 
and not from the day of execution of 
the agreement. Bowley v. U. S., 8 
Cite Clauss 


62. See cases infra this note. 


[a] Modification of charter terms 
(1) to be operative, must, in the ab- 
sence of waiver or estoppel, be made 
with the assent of the government 
and of the owner. Thorne v. U. S., 
SGt.. Ol 2A2 i Mantiniay., ULES: bat. 
Clae2is) [atts 9. Ct ele 126] > (2) “Phe 
master of a vessel chartered to the 
government has no authority to as- 
sent to a modification of its terms. 


*By ALBERT S. ABBL (§§ 323-348). 


and chartering of a vessel. U.S. v. 
Union Petroleum SS. Co., 15 F. (2d) 
383. 


63. See cases infra this note. 
[a] Applications.—(1) Under the 
construction of a charter party, in 


the light of the rules on construction 
as to intention generally applicable, 
a charter to the government has been 
construed as one limiting the use of 
the vessel to particular defined wa- 


ters. Coady v. Newfoundland, 7 New- 
foundl. 588. (2) Munitions of war 
were “stores,” and Soldiers ‘‘passen- 


gers,” within the charter of a vessel 
by the government in time of war. 
Strongavy US. oll549 US 682. Seer 
1182, 24 L. ed. 664 [aff 138 Ct. Cl. 544]. 
(3) Where a vessel was equipped and 
chartered for the purpose of supply- 
ing troops with water, and agreed to 
deliver the water at such places as 
ordered, it was to be presumed un- 
der the rules as to intention general- 
ly controlling the construction of 
charter parties, in the absence of 
evidence to the contrary, that the par- 
ties mutually intended the water to 
be supplied to soldiers on transports, 
wherever they might be at sea, if ne- 
cessity required, although delivery 
was attended with risks (Donald v. U. 
S., 39 Ct. Cl. 357), (4) and that a stip- 
ulation for delivery in the calm of the 
seas or in harbors or rivers was de- 
signedly omitted (Donald v. U. S., 
supra). (5) In a charter to the gov- 
ernment, the language is to be tak- 
en as having been used in its popular, 
rather than in a technical, sense. 
Meary ive U.S, bf Ctrel, 284iarh wid 
Wall. 607, 20 L. ed. 756]. (6) Time 
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fect,°4 as are charters between private persons ;°® 
however they are to be construed, as are all charter 
parties,*® in the lght of the circumstances under 
which they are made and with reference to which the 
parties must be taken to have contracted,°* so that 
the effect of language in a charter to the government, 
made and to be performed in time of war and in 
aid of its conduct, may be different from that proper 
to like language in a peace-time charter between 


of intention to be looked at in the 
construction of a charter-party is the 
time of the execution of the charter 


party. Admiralty Comrs. vy. Ropner, 
14 Aspin. 89. 
[b] Ownership pro hac vice (1) 


has been held to be in the government 
as charterer (U:., Si sv. Shea, 152, U- 
S. 178, 14 SCt 519, 38 LL. ed. 403; The 
Charlotte, 285 Fed. 84 [aff 299 Fed. 
595 (certiorari den 266 U. S. 604, 45 
SCt 91, 69 L. ed. 463)]; Middlebrook 


Views: Ot Ot. Clo 294 Teertioranl den 
280 U. S. 564 mem, 50 SCt 24 mem, 
74 L. ed. 618 mem]; Cornell Steam- 
DOAt Com vere gs. go 1 Cl Ly ihon alrevb 
ZOU, Uliss odie 4b SCte2s oF woo Tamed: 
613]; Coady v. Newfoundland, 7 New- 


foundl. 588), (2) while, in other cas- 
es, the contract has been construed 
as indicating a contrary result (New 
Orleans-Belize Royal Mail, etc., SS. 
CONV. UT So 230) Ul Ss ecOZoO SCL 6, 
60 ed. 227:) Shaw vi U2 S:,- 92° U.S: 
235,) 20" L-ed. 880 [aff 9'Ct Cl. 3834 
Leary v. U. S., 14 Wall. 607, 20 L. ed. 


Wo bme Late 85° “Ct. Cli 23412) Morgan 
Wor tess 14 Wali b3iee 207 Leds 1338 
fattsh: CE Cli 82] = Reed syaeUs-s.,, 1. 
Wall. 591, 20 L. ed. 220 [mod 4 Ct. 
CMsel)  elaneeiny. (Cov ev eU aS. £5 
CRY CL estas? Motive, Ursa or Ct.) Cl: 
257; Flushing, ete., Steam Ferry Co. 


Vai 6 OtiCl ly). G3) Chartererias 
owner pro hac vice generally see su- 
pra §§ 224-244. 

Construction of charter provisions 
as to: 


Compensation see infra § 324. 


Risk of loss or injury to vessel see 
infra § 325. 


64. See cases infra this note. 


fa] Rule applied.—(1) Where a 
charter to the government in time of 
war did not limit the use of the ves- 
sel to any particular waters, and it 
was clearly contemplated by the par- 
ties that she was to be used in aid 
of the military forces, her employ- 
ment in the transportation of troops 
and military supplies was authorized 
(Strone iv. Use Se elbds Ul Sh163825 4 
SCt 1182, 24 L. ed. 664 [aff 13 Ct. Cl. 
544]), (2) or she might be sent up 
a river in aid of military forces 
(Strong v. U. S., supra). (3) When 
a vessel is chartered to the govern- 
ment without limitation as to the 
use to which it. may be put, the use 
of the vessel is not confined to one 
department of the government only, 
but it may be employed as well for 
naval as for military purposes. The 
Undaunted, 24 F. Cas. No. 14,336, 2 
Sprague 194. 


{[b] Subcharter.—Where the gov- 
ernment, by requisition, chartered a 
ship under the valid exercise of its 
prerogative, and, after employing it 
directly for some time chartered it to 
munition makers in another country 
with whom the government had a con- 
tract to furniah certain ores at a cer- 
tain rate of freight, the transaction 
was valid, and the government was 
not answerable for the loss of the 
ship, while employed by such muni- 
tions makers, from a marine risk, 
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erable for time 


which the owners under the charter 
party form had assumed. The Crown 
of Leon v. Admiralty Comrs., [1921] 
i Ke Bas 95: 


Effect of charter provisions as to: 
Compensation see infra § 324. 

Risk of loss or injury to vessel see 

infra —$. 325. 

Effect on prior charters of requi- 
sition causing frustration see supra 
§ 189. 

65. Cross references: 


Construction and operation of char- 
ters generally see supra §§ 191-208. 


Execution of charters generally see 
supra §§ 1538-159. 

Modification and termination of char- 
ters generally see supra §§ 177-190. 

Nature and validity of charters gen- 
erally see supra §§ 149, 153. 


66. Collateral circumstances as 
aid to construction of charters gen- 
erally see infra § 195. 


67s )Mottav. Ue SS) CtsClve2 ous 
Reybold iy. W255, dy CU -Clie 2 Glace 
16 Wall.202, 21 lL. ed. 57; 8.Ct. Cl 55]: 


6S. s Moth Vo wUL FSi 9 Claes 
Reybold v. U. S., 5 Ct. Cl. 277 [aff 15 
Wall. 202, 24 “ived.' 575.8) Ct, Cla a5; 


[a] Thus, where the owner as- 
sumes “marine risks’ by the terms 
of a war-time charter to the gov- 
ernment, the term necessarily means 
the marine risks incident to the serv- 
ice in which the vessel was to be em- 
ployed, namely, military service in 
time of war involving military exi- 
gencies and orders, and it was no ex- 
cuse for the loss of a vessel by ma- 
rine risk that the master acted 
against his judgment in sailing un- 
der a military order which he con- 
sidered imperative. Reybold v. U. S., 
5.Ct.. Cl. 277 «fafl 15 “Wall, 2023521 1. 
EGS (Sa Cty Cliw5 Sie 


69. Actions on charter parties gen- 
erally see infra §§ 337-348. 


70. See cases infra this note. 


[a] Liability for maritime torts 
cannot be enforced against the gov- 
ernment either directly or by a suit 
in rem against vessels chartered by it 
as owner pro hac vice where the 
government has not consented to be 
sued for such matters. The Western 
Maid, 257 U. S. 419, 42 SCt 159, 66 L. 
ed. 299; The Charlotte, 285 Fed. 84 
[aff 299 Fed. 595 (certiorari den 266 
U. S. 604, 45 SCt 91, 69 L. ed. 463)]. 


[b] State government, employing 
demised vessel for public service, is 
within this rule. The Charlotte, 285 
Fed. 84 [aff 299 Fed. 595 (certiorari 
ee U.S. 604, 45 SCt 91, 69 L. ed. 


{c] Action for tortious acts of 
government, officers.—Where a boat 
chartered to the government was tor- 
tiously taken possession of by the 
agents of the charterer ard sent 
against the protests of the master 
to the assistance of another boat, 
whereby the chartered vessel was in- 
jured, the owner cduld not sue for 


[§§ 323-324 


individuals.*8 In enforcing the obligations and lia- 
bilities of the government as charterer,®°® the owner 
is limited to the use of actions and proceedings pro- 
vided by statute for the enforcement of his claims.‘° 

[§ 324] 2. Charter Hire. 
measure and determine the rights and obligations of 
the owner and the government as to the compensa- 
tion to be paid for vessel hire.*1 Hire is not recov- 


The charter provisions 


lost for ‘causes which the charter 


the injuries thus received because the 
federal government had not consent- 
ed to be sued for such torts as those 
whereby the injury was caused and 
because claimant against the gov- 
ernment was not accorded the right 
to waive the tort and sue in assump- 


sit; Plant Inv. Co. v. U. S., 45 (Cty Cl 
374, 
[d] UWnavailability of proceedings 


provided in case of impressment.—If 
the owner of a vessel voluntarily con- 
tinues her navigation after her im- 
pressment by the government, and 
a loss is occasioned without fault or 
negligence on the part of the owners 
or their representatives, the owner 
cannot recover under the act of March 
3,51849 [9 St. at. Le 414], providine 
that the owner of the impressed ves- 
sel, who has suffered the loss of the 
property, shall be paid the value 
thereof, as the act changes the char- 
acter of the transaction from im 
pressment to contract. Shaw v. U. 
S:.9- Ct. Cl 388 Latta93) Uns. Zoos ome 
ed. 880]. 

{e] Statutory bar to requisition 
proceedings is no bar to action on 
charter.—Royal Mail Steam Packet 
Co. Vv. Ree. Note De Lew: 897 olreveeg 
feed Deel 825 Gay 9 fe 


Liability to arrest of vessel in serv- 
ice of: , 
Foreign government see Admiralty §§ 


Home government see Admiralty § 
58. 


71. See cases infra this note; and 
notes 72-88. 
[a] Hire until vessels “returned 


or accounted for.’—(1i) Where the 
government agreed that the stipulat- 
ed hire of a barge impressed into 
service should be at a specified rate 
per diem until the barge was “re- 
turned or accounted for,’ it was 
charged with the duty of notifying 
the owners of the loss of the barge, 
and, if notice was not given until long 
after the loss, the government was 
subject to the payment of the hire un- 
til the notice was received (Smith v. 
U._S., 9 Ct. Cl., 237),, (2) although its 
liability terminated at the time of 
actual receipt of notice of the loss 
and did not continue for the term 
intervening until the government 
finally and definitely informed the 
owner of such loss (Smith v. U. S., 
supra). 


{[b] Hire payable “until return to 
owner.”—(1) Where a charter, con- 
stituting demise, between the govern- 
ment and the owner provided for the 
payment of charter money until] the 
return of vessels to the owner, but 
on cancellation of the lease the gov- 
ernment officers refused to return the 
vessels unless the owner signed a 
receipt or release materially chang- 
ing the lease provisions ag to the 
ascertainment of the cost of repairs, 
the owner was entitled to the Stip- 
ulated hire until the actual return of 
such vessels at the place of delivery 
(Bay State Fishing Co. v. U. So Skt 
Clas (2) and this right was not 
subject to any deductions for the ex- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


expressly provides shall operate to produce a ces- 


2 


sation of hire,*? except where such causes themselves 
and the consequent loss of hire are directly attribut- 
able to the vessel’s obeying orders to which she was 
bound to conform.7* If, under the charter, the gov- 
ernment is not owner pro hac vice," it is not charge- 


able for the hire of the chartered 


voyage is completely broken up,7® except in ease of 
a charter for a voyage out and return,?® in which 
case, if the vessel is lost on the return voyage, the 
government is hable for the charter hire up until 


the time when the return trip, if 


penses of care and maintenance by 
the government in the intervening 
period (Bay State Fishing Co. v. U. 
S., supra). 


{c] Brokerage commissions for 
procuring outstanding charter.—(1) 
Under a requisition charter to the 
United States, in whieh the owner 
agreed to accept the stipulated char- 
ter hire “as the just compensation 
required by law,’ the United States 
was not liable for brokerage commis- 
sions for procuring an outstanding 
charter in force at the time of requi- 
sition. U.S. v. Union Petroleum SS. 
Cosel ks (20) i383. (2) Voluntary 
payment of such brokerage commis- 
sions was not a recovery by- third 
parties on the vessel’s commitments, 
for which the United States was lia- 
ble under terms of a requisition char- 
ter, excepting such recoveries from 
the agreement as to just compensa- 
tion. U. S. v. Union Petroleum SS. 
Co., supra. (3) And the right of the 
United States to defend a claim for 
such brokerage commission was a 
substantial one, which it was ship- 
owner’s duty, as the government’s 
agent, to preserve. U. S. v. Union 
Petroleum SS. Co., supra. 


[d] Charter for voyage.—Where a 
vessel was chartered by the govern- 
ment, not for a specified time, but for 
a voyage, she was entitled to hire for 
the entire time spent in making the 
voyage, and not merely for such time 
as was usually required for such voy- 
age, where the additional time re- 
quired did not arise from any fault 
in the vessel or her management, as 
where the vessel was, while on the 
trip, ordered to perform intermediate 
voyages, where the governmept did 
not furnish sufficient coal at the ves- 
sel’s destination for her direct return 
to the port of discharge, and where 
the vessel was laid up on the way for 
repairs not occasioned’ by any fault 
of the vessel or want of diligence on 
the part of those in charge of her. 
Bowley v: U.S: 8 Ct. Cl. 187. 


TOT Hibel viel. ese D400). Ss 66s 
14 SCt 1192, 26 li. ed. 178 [aff 11 Ct. 
Cl. 578]; Dampskibsselskabet Nor- 
den v. U. S., 66 Ct. Cl. 661 [certiorari 
den 280 U. S. 553 mem, 50 SCt 15 
mem, 74 L. ed. 610 mem]; Adelaide 
SS. Co. v. Atty.-Gen., [1926] A. C. 172 
{aff [1923] 1 K. B. 59]; Denholme, 
Ltd. v. Shipping Controller, 90 L. J. 
K. B. 856 [rev T. L. R. 855]. 


{a] Rule applied.—(1) Where the 
charter party provided that time lost 
in consequence of any breach of cove- 
nants by the owner should not be paid 
for and time was lost during the re- 
pair of a vessel’s injuries caused by 
the master’s refusal to obey the or- 
ders of a military commander in 
charge of operations, no compensa- 
tion was recoverable for such period. 
White v. U.-S., 154 U. S. 661, 14 SCt 
1192, 26-u. eds. 178 -fatf 11 Ct, Cl. 578]. 
(2) Where a charter party to the gov- 
ernment provided that hire should 
cease, if through accident any part 
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vessel after the 
valid ;®° 


no disaster had 


of the cargo or bunkers had to be 
discharged, for the time occupied in 
discharging and reloading the same, 
the term “accident” included acci- 
dents to the cargo as well as to the 
ships, and where, for some unascer- 
tained cause, without negligence, coal 
forming part of the cargo caught 
fire and had to be discharged and 
another cargo loaded, the government 
was not liable for hire from the mo- 
ment when discharge commenced un- 
til the fresh cargo was completedly 
put on board, assuming that the 
whole of the time was occupied ac- 
cording to the custom of the port. 
Denholme, Ltd. v. Shipping Control- 
ler, U9 OME, Jake) 85.6) [Rev 086) 7s Takes 
855]. (3) Where a government char- 
ter provided for cessation of hire 
for time lost:through ‘‘deficiency of 
men or stores, breakdown of ma- 
chinery or any other cause,” the gov- 
ernment was not liable for time spent 
in making repairs on the hull, neces- 
sary to enable the vessel to sail, of 
damages caused by negligent naviga- 
tion, the defects in the hull being 
matter ejusdem generis with break- 
down of machinery if the ejusdem 
generis rule should be applicable to 
the words “or any other cause,” and 
the language itself being broad 
enough to excuse the payment of hire 
if such rule were not applicable. 
Adelaide SS. Co. v. Atty.-Gen., [1926] 
ASO eT ms ate TSG 21S et ne See OfO le 
(4) Where a charter of a vessel to the 
government provides that, in the 
event of loss of time from deficiency 
of men preventing the working of, or 
the continuance on the voyage of, 
the vessel for twenty-four consecutive 
hours or more, the payment of hire 
should cease for the time lost, and 
further that, if any loss of the time 
was incurred through the fault of 
the ship, when the ship was in readi- 
ness for sailing so far as the char- 
terer was concerned, such lost time 
was to be for the vessel’s account, 
and where the chartered ship, being 
otherwise ready to sail was delayed 
for twenty-one hours by a failure to 
have a full crew, which deficiency, 
however, was not such as to prevent 
the continuance of the voyage inas- 
much as the vessel could have pro- 
ceeded to the port selected without 
the particular members of the crew 
supplied at the end of the twenty-one 
hours, the government was not lia- 
ble for charter hire during such 
time under the second charter provi- 
sions mentioned above, the first be- 
ing inapplicable since, by its terms, 
it extended only to a deficiency of 
men preventing the continuance of 
the voyage. Dampskibsselskabet Nor- 
den v. U. S., 66 Ct. Cl. 661 [certiorari 
den 280 U. S. 553 mem, 50 SCt 15 mem, 
74 L. ed. 610 mem]. 


73. Hindustan SS. Co. v. Admiral- 
tysComrs:/ 37 To... R. 856. 

74. Charter as demise or contract 
of affreightment generally see supra 
§§ 224-235. 

75. Reed v.-U. S., 11 Wall. 591, 20 


[58 C.J.) 239 


occurred, would normally have been contemplated, 
and no further.77 No compensation is recoverable as 
hire after the valid and effective discharge of the 
vessel by the government;78 but an attempted dis- 
charge, which is unauthorized and inoperative, does 
not prevent the continuation of liability for hire,*® 
which remains in force until the discharge becomes 
acceptance of payment until the time of 
the inoperative attempted discharge, coupled with 
the giving of a receipt in full, does not preclude the 
owner from claiming compensation until the dis- 
charge becomes effective.*! 


A discharge may not 


L. ed. 220 [mod 4 Ct. Cl. 132]; Lon- 
don, ete., Shipping Co. v. Admiralty 
Comrs., [1920] S. Cc. 309. 


76. See cases infra note 177. 


77. Reed v. U. S., 11 Wall. 591, 20 
Ti, ed.220 ‘[mod 4,Ct. Cl. 132i. 


73... strong, y. U. Sa) 545 Oatsamoses 
14 SCt 1182, 24 L. ed. 664 [aff 13 Ct. 
Cll S447 See New Orleans-Belize 
Royal Mail, etc., SS. Co. v. U. S., 239 
US. 202; S6NSCt 76)" 60M ii edis 227 
(owner could not recover demurrage 
for time spent in the making of re- 
pairs on the vessel, accruing after 
the termination of the charter to the 
government). 


[a] Bule applied.—Where the gov- 
ernment chartered a vessel, to be 
redelivered in New York, the owner 
to keep the vessel tight, staunch, and 
strong, and in perfect working order, 
and where the vessel was allowed to 
get out of order by the owner and was 
condemned by the government, for 
which reasons she was discharged by 
the government at a port other than 
New York, the owner could not recov- 
er compensation for the time spent 
in taking her to New York from the 
port where she was discharged, and 
in there repairing her. Strong v. U. 
Ss, L545U.S. 1632) 14 SO ties teats 
ed. 664 [aff 13 Ct. Cl. 544]. 


79. The Undaunted, 24 F. Cas. No. 
14,336, 2 Sprague 194; Talbot v. U. S., 


WCC CUA 4 TOs St VG. = Som © ter ole 
264. 
[a] Rule applied.—(1) Where the 


‘quartermaster notified the owners of 
a vessel chartered to the United 
States that the ship was discharged, 
on her arrival in port and before she 
did or could discharge prize cargo 
laden on her by, and transported for, 
the government, such notification did 
not operate as a discharge, and the 
government remained liable for hire 
while the vessel was actually de- 
tained for the purpose of discharg- 
ing such cargo. The Undaunted, 24 
FE. Cas. No. 14,336, 2 Sprague 194. 
(2) Where a vessel was chartered un- 
der an agreement for discharge at a 
particular port, and the government, 
although no circumstances existed 
justifying the repudiation of the con- 
tract, ordered her discharge at an- 
other port, the right to compensa- 
tion was not terminated at the time 
of the order of discharge, but con- 
tinued for the time necessary to en- 
able her to go to the port stipulated 
in the charter. Talbot v. U. S., 7 Ct. 
Cl. ALG (3) Where a vessel was 
chartered by the government and was 
not ballasted and ready for discharge 
until some days after the notification 
of discharge by the agent of the gov- 
ernment, ‘hire was fully recoverable 
until the time when the vessel was 


ballasted and in a proper condition 
for discharge. Foge v. U.S., 5 Ct. Cl: 
264. 

80. ,See cases Supra note 79. 


Sh... Lalbot Vy Sixt Cts Cl. 4it. 
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be made to operate retroactively so as to cut off 
at and from a time prior 
In the absence of con- 
contrary, in the charter, 
complete possession and 
control of the chartered ship, it is bound to pay 
rent for the vessel untN final return to the contrac- 
tor in a fit condition for use,’* including hire for 
time spent in making repairs for injuries received 
by the vessel while in the government service ;** 
and, even though the eharter is not of the nature 
of a demise, the owner is entitled to the hire for 
the time spent in repairing injuries to the vessel 
for which the government is liable under the char- 
ter party,*® and in returning her to service,*® less 
the amount of the expenses whieh would have been 


the right to compensation 
to notice of discharge.*” 
trolling provisions to the 
if the government takes 


S20 Derry. Vow Wy oe) ge Otm Cla r23a 
KRossive UlS.. 5 Cty Clr2e4. 


[a] Reason for rule.—Up until the 
time of the order for discharge, the 
owner is not free to employ his ves- 
sel in any other service, without vio- 
lating his contract and rendering 
himself responsible to the govern- 
ment. Terry v. U.S., 9 Ct. Cl. 233. 


{b] Rule applied.—(1) Where the 
government chartered a vessel, to be 
employed as long as might be re- 
quired, and, after using her, ordered 
her to her home port on August 4, 
where she arrived on August 10, and 
remained awaiting orders until Au- 
gust 23, at which time a government 
official gave an order purporting to 
effect her discharge from August 11, 
paying her hire until such time, the 
owner could recover hire for the ves- 
sel from that date until August 23, 
the date of actual discharge. Terry 
v. U. S., 9 Ct. Cl. 233;—(2) Where the 
charter party to the government pro- 
vided that the time of the vessel’s 
service was ‘to cease from the time 
of notice to the master on board” 
and the consignee, a’ government 
quartermaster, neglected to give any 
notice and kept the vessel waiting a 
month in port, he had no authority 
to antedate her discharge to make it 
occur before notice given, and, the 
loss being due.to his neglect of duty, 
the owners could recover to the time 
of actual discharge. Fogg v. U. S., 5 
Ces. 264° 


83. Cornell Steamboat Co. v. U. S., 
58 Ct. Cl. 497 [aff 267 U. S. 281, 45 SCt 
239) 269) lae-ed. - 61315" Dozier vv.) W.0/S: 
WCE els 3425 p 


[a] Deductions are not permissi- 
ble from the hire of a vessel demised 
to the government, where not ex- 
pressly permitted by the charter, 
for the boat’s reporting with a short 
crew or not in a condition to per- 
form the service required or for tak- 
ing too long, in the estimation of the 
government officer in charge, in tak- 
ing on supplies. Cornell Steamboat 
COMVAGULS 0S CGO Agia lait 267s), 
S. 281, 45 SCt 239, 69 L. ed. 613]. 


Sd.) — UL Sava shea, 52 SU Se Ags: 
SCt 519, 38 L. ed. 403; Cornell Steam- 
boatiCop va. U. Ss, 5st, Cla 407s fate 


20 MU pS. aod, eAS St 239) 169) Te reds 
CLS PRD OZLers val GS Oot Guee Se. 

S5.u Clarke ven las S49 DNGta Ola sui 
Hindustan SS. Co. v. Admiralty 


Comrs..)37 UE. Ee Re 856. 


Liability of government for loss of, 
oF injury to, chartered ship see infra 
325. 


86. 
87. 


Clarkeven Ui, Ss 98 Ott Glico Tv. 
Clark v.. U. S.,; supra. 
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assumed.®§ 


by his conduct, 


terms.?! 


88. Goodwin v. U. S., 17 Wall. 515, 
21 LL: ed. 669 fafi 6 Ct. i@ly 1464. 


[a] Bule applied.— W here the 
charter of a vessel to the government 
provided that the marine risk should 
be borne by the owner, and that the 
vessel should be kept tight, staunch, 
and strong, and in every respect fit 
for merchant service, at his cost, the 
government was not liable for the 
Ship’s hire at a time when she was in 
the custody of a marshal under a li- 
bel to enforce a bottomry bond given 
by the master for repairs on a vessel, 
necessitated by injury from a marine 
risk, notwithstanding the cargo re- 
mained aboard, and the master was 
required to report daily to the quar- 
termaster department, and the vessel 
was not discharged from the gov- 
ernment service until after her re- 
lease from the custody of the mar- 
shal, and the charter party provided 
that she should be paid at a certain 
rate until discharged. Goodwin v. 
U. S., 17 Wall. 515, 21 L. ed. 669 [aff 
of CEWCLOraei: 


[b] Reason for rule.—‘‘During the 
period of detention the ves- 
sel was not in the employ of the gov- 
ernment, nor was the claimant capa- 
ble of using her in that employ; but, 
on the contrary, she was out of, and 
effectually disabled from, employ- 
ment, by the claimant’s own act, 
through the master. The conse- 
quences of that act must, therefore, 
rest upon himself.’”’ Goodwin y. U. S., 
6 Ct. Cl. 146, 156 [aff 17 Wall. 515, 21 
Ege 66 9.0 98 CtorGlanGils 


89 Thornesva, Us Sag oeOtwOl. ans. 
Crary v. U: S., 5 Ct. Cl. 231: Martin 
Ve oS.) 0 Ctee@ lee Jib mp eattalo aC ran@ie 


126]; Pratt v. U. §., 3 Ct. Cl. 105. 


[a] Rule applied.—(1) Where the 
government chartered a vessel and 
subsequently proposed to reduce her 
hire, which proposal the owner re- 
jected and asked for the vessel’s dis- 
charge, but this was denied him 
and the vessel continued in govern- 
ment service, over his uniform pro- 
test at any alteration in the rate, the 
Owner was entitled to hire for her 
use for the period of employment at 
the rate originally agreed to in the 
charter party, and was not limited to 
the proposed diminished rate (Pratt 
¥- WS: 8) Ct. Cle 105) a) sand phis 
was true, although he accepted and 
receipted for the amount due on the 
basis of such reduced rate, accom- 
panying such action with a protest 
of the rate, and limiting his receipt to 
the correctness of the “above ac- 
count” without giving any release 
(Pratt v. U. S., supra). 


90. Thorne vy. U. S:, 5,Ct. Gl 242; 
Pratt, va Ss, 3) Sta Cladons 


For later cases, developments and changes in the law see Annotations, 
. 
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incurred in running the vessel for such time,;°* 
but the government is not liable for compensation 
during retention of the vessel by a marshal inei- 
dent to a marine risk, which the owner expressly 
The government cannot effectively al- 
ter or vary the charter terms as to hire without 
the assent of the owner,*® and this principle has 
been announced as true, even though, under the 
charter party, the government could discharge the 
vessel and totally terminate the charter;°°® but the 
owner of a vessel chartered to the government may, 


raise a waiver or estoppel preclud- 


ing him from claiming more than that proposed 
by the government in modification of the original 
Such waiver or estoppel, it is held, may 
even operate retroactively to defeat the right to 


91. U.S: vi Clyde, U3 Walle 3a, 20 
L. ed. 479 [rev on other grounds 5 
Ct Cin 13445" Bbieldiy. We Sula Cune le 
BODs | ancoxave Us IS..e ome L Ole One 
Clark’ vo UiiS:, S°Ct. Clos i hornenva 
S242) ACrarvervs Mle Saeco! 
Martin’ Vv. (ULUS:. 5 Ourele 
Cl. 1261; Spear v. U.-S:, 5 
CrCl USAC ob bh) ve Uh nse. oO te lemthaior 
Civde- Vv. UiSaL oe CtauCly 40 aenoee 
Sweeney v. U..S.,°5 Ct. Cli 285 ‘faft 17 
Wall. 75, 21 LL. ed. 575] Cwhere a 
steamer in the military service, under 
a charter party naming no fixed peri- 
od, passed into another military de- 
partment, the original charter provid- 
ing for hire at a stipulated sum, but 
the owner receiving pay from, and re- 
ceipting therefor to, the department 
subsequently employing the vessel, 
and subsequently agreeing to accept a 
stated amount in his controverted de- 
mand for additional charter hire, and 
resting several years without appeal, 
he could not thereafter assert a claim 
for a further sum for the vessel’s 
hire). 


[a] Execution of second charter 
party before notice of modification of 
rates in first.—Where a boat was 
chartered to the government and the 
charterer demanded a modification of 
rates, but, before the owner was no- 
tified of such demand, he had execut- 
ed a second charter party of the same 
boat to the government, under which 
latter charter he allowed it to remain 
in the government service, his con- 
duct in thus permitting its use did 
not operate under the circumstances 
to prevent his claiming hire at the 
higher rate until the time of termi- 
nation of the original charter. Crary 
Ve Seyby Cl. Oln2 ede 


{[b] Rule applied.—(1) Allowing a 
vessel chartered by the government 
to remain in its service after the 
master had been notified that her 
wages must be reduced below the 
eharter rate or the vessel be dis- 
charged, coupled with acceptance of 
the reduced rate, accompanied by the 
giving of a receipt in full, precluded 
the owner from recovering the rate 


stipulated in the charter. Field y. 
Wapsseet2 (Cty Clie dos Clark av alUmaSe 
9 Ct. Cl. 377. (2) And such a result 


has been held to be independent of 
any question of a receipt and to be 
proper, although no receipt be given. 
U.S. v. Clyde, 13 Wall. 35, 20 Ti. ed. 
479 [rev on other grounds 5 Ct. Cl. 
134 HancoxevesU)e set Orel: 407; 
Mhorneive Uli Seon Ot Clo ce Wrancys 
Vou eSs 5 Cts Cla2al = "Sopbevasue Shy 
5 Ct. Cl. 176. (3) Where the govern- 
ment chartered a vessel and subse- 
quently proposed a reduction in hire 
to operate retroactively, and a fur- 
ther reduction operative for the fu- 
ture, and the owners proposed to. 


same title and section number, 


§§ 324-325] 


compensation at the higher rate even as to time 
elapsing prior to the submission of the proposal 


for modification.?2 


Lien for charter hire. 


General. 

a private 
bility for 
employ.°® 
such that 


leave the vessel in the ‘service at a 
reduction to be adjusted with the offi- 
cers of the quartermaster’s depart- 
ment, and where afterward the rate, 
and the rate only, was made the sub- 
ject of a negotiation by the owners, 
as a result of which they agreed to 
a reduced rate, on which the vessel 
was, continued in the service, the 
owners could not claim for more than 
the rate as modified and paid to them. 
Martinn vase) Cumeke wl>) Pat 9 Ct 
CUUEZGH eS DeALAV Um Seto Cla Clo fot 


[ec] Circumstances inoperative to 
prevent estoppel.—(1) Where the 
government, as charterer of a vessel, 
reserved the right to discharge her at 
any time, and subsequently gave no- 
tice to the master that the charter 
rate was reduced, with a request that 
the charter be sent to the charterer, 
so that the reduction might be in- 
dorsed thereon, it was not sufficient 
for the master to protest to the mes- 
senger, and withold’ the charter par- 
ty, but even under such circum- 
stances the continuation of the hiring 
constituted an estoppel to the asser- 
tions of a claim for compensation at 
the original rate. Field v. U. S., 12 
Cie ClLa355. .. C)) Sale of the vessel 
by the owner shortly after the notice 
of modification is of no effect as re- 
gards the applicability of the doctrine 
Of estoppel. Thorne v. U. S.-5 Ct. Cl- 
242. (3) Where the owner’s agent, on 
being informed of the proposed modi- 
fication, objects thereto, and offers to 
withdraw the vessel from the char- 
ter, but this proposal to discharge is 
argumentative merely, and not clear, 
positive, or unequivocal, and the ves- 
sel is allowed to remain in the serv- 
ice, such a requested discharge does 
not operate to defeat an estoppel. 
Cope. U-ws-, Ci Cle Come 
request for a discharge, on notifica- 
tion of a proposed alteration in char- 
ter rate, which request is made of 
one without authority to receive it 
or to act on it, is inoperative to pre- 
vent an estoppel. Martin v. U. S., 
Fae m@leot 5: anhnonCt sels 126i 


92. U.S. v. Clyde, 13 Wall. 35, 20 
Ibe Gk, 24S) [eee 1S Clits Or RRS Baie 
Wie WO SS UPC Ol leeatanine 


fa] Rule applied.—(1) Where, on 
January 21, an agent for the govern- 
ment Served notice that from and 
after January 15 the charter compen- 
sation was reduced to a named figure, 
and the owner so acted as to estop 
himself from disputing the modifi- 
cation, the estoppel operated retro- 
actively from the time mentioned in 
the notice. Field v. U. S., 12 Ct. Cl. 
355. (2) Where a vessel was char- 
tered by the government at a certain 
rate and paid for at that rate from 
November until May, when the gov- 
ernment informed the owner that the 
rate was excessive and would be re- 
duced, such reduction to operate re- 
troactively from the previous March, 


[58 C. J.—16] 


The owners of a vessel, 
let to the United States as a transport in time of 
war, have no hen for their charter money on goods 
the United States may put on board.’ 


[§ 325] 3. Loss of, or Injury to, 
The government may, in like manner as 
person,’® regulate, by contract, its lia- 
loss or injury to the vessel while in its 

Where the terms of the charter are 
it is a mere contract for affreightment, 


SHIPPING 


[58 C.J.) 241 


the owner retaining possession of command and nay- 
igation of the vessel,®? the government is not, as 


a general rule, liable for loss of, or injury to, the 


vessel, during the term of employment.°® 
general agreement in government charters of pri- 
vate vessels for military purposes that the owner 
shall be compensated for losses due to war risks 


The very 


or arising from warlike operations, but shall him- 


Vessel®‘—a, In 


excess payments from March to May 
to apply as deductions on future hire, 
and where the owner, although he 
protested, accepted payment at the 
modified rate and receipted for it in 
full, he could not subsequently recoyv- 
er the amount of such deductions on 
account of accrued excess payments 
from the government. U.S. v. Clyde, 
13 Wall. 35, 20 L. ed. 479 [rev 5 Ct. 
Cl. 134]. 


93. The Undaunted, 24 F. Cas. No. 
14,336, 2 Sprague 194. 


“It cannot be supposed that persons 
who charter vessels to the govern- 
ment as transports or supply ships, 
especially in time of war, are to have 
a right to detain the public property 
put on board until their demands for 
freight are paid, or the right to ar- 
rest the goods under a libel in court. 
Not only is this inconsistent with 
public policy, but the government 
cannot allow it to be supposed that 
its own credit is not sufficient se- 
curity.” The Undaunted, supra. 


Liens for charter hire generally see 
supra §§ 298, 299. 


94. SGiability for loss of, or injury 
to, vessel generally see supra §§ 315— 
322. 


95. Contractual provisions for lia- 
bility for loss of, or injury to, char- 
tered ship generally see supra § 317. 


96. See cases infra this note; and 
notes 97-11. 
[a] Repairs.—Where it is ex- 


pressly provided in the charter party 
that the government need not make 
good any loss arising from ordinary 
wear and tear, and the condition of 
the vessel at the time of discharge 
results from the ordinary wear and 
tear of the services in which the 
vessel was engaged under the charter 
party, the owner, and not the gov- 
ernment, is liable for any repairs ne- 
cessitated by such condition. White 
Val Weenie Ae Wiese MOG Laud SC te wleg/2) 
26 le edi 178 Donalds vs. U.S. 39) Ct: 
Ole sible 


{b] Part payment by government 
for loss of a chartéred vessel, for 
which it sustained no liability, im- 
poses no further obligation on the 
government to respond for the loss to 
any greater extent than it has volun- 
tarily done Shaws iv. Weis: os Uns. 
235, 23 L. ed. 880 [aff 9 Ct. Cl. 388]; 


Mott v. U. S., 9 Ct. Cl. 257. 


97. Charter as demise or affreight- 
ment contract generally see supra §§ 
224-235. 


98. Shaw v. U. S., 93 U. S. 235, 23 
L. ed. 880 [aff 9 Ct. Cl. 388]. 

99. See cases infra this note; and 
notes 1-5. 

[a] Effect of governmental as- 


sumption of war risk on salvage com; 
pensation.— Where, under charter to 


self remain hable for marine risks, is valid and 
will be enforced.®® 
government is lable when the proximate cause 
of the loss or injury is determined to be of such 
a character as to constitute a war risk, or a conse- 
quence of warlike operations,! and this is true, even 


Under such an agreement the 


the government, the war risk is placed 
on the charterer, but the owner may, 
according to the charter provisions, 
assist vessels in distress, all salvage 
to be for the owner’s benefit, but the 
ship to be deemed off pay during the 
time occupied in salvage operations, 
and expenses during such time to be 
for the owner’s account, the increase 
in the salvage award arising from the 
war risk is for the owner, ahd not 
for the government as charterer, un- 
der the charter terms. Prince Line, 
Ltd ine. S56 Ct Cleese 


LL Plant, Inve Couvn Uses tao Otel 
Buss IClYde Vie Sae 0 e@tes Clemls ar 
Baker. v. U. S., 3 Ct. Cl. 76; Adelaige 
SS., Co. iv, Atty.-Gens, (1026 llmeAuee: 
UT Ova ate WO 2S a| ile MK ae Ollie Acetnyes 
Genwv. Adelaide SSs Cog ilozaiy Acne. 
292; Atlantic Transport Co. v. Trans- 
ports Director, 38.T. Li. 160; Hing 
dustan SS. Co. v. Admiralty Comrs., 37 
T. L. R. 856: See White v. U. S., 154 
UL Ss. 661, 14 S@t 1192) 26 Led. 123 
[aff 11 Ct. Cl. 578] (dictum to same 
effect); Harries v. Shipping Control- 
ler, 14 Aspin. 320 (where damages 
were awarded for loss by war risk). 


[a] Evidence insufficient to show 
damage by war risk.— Where the char- 
ter of a vessel by the government pro- 
vided that the war risks should be 
borne by the charterers and the ma- 
rine risks by the owners, and while 
on a military expedition a hole was 
knocked in the bottom of the vessel, 
it was not sufficient for the owners, in 
order to recover, to show that the 
enemy had planted obstructions in the 
river and that the injury might have 
been caused by such obstructions. 
Hicld-v.) UL S:7 22, Ct. Cl 355: 


[b] Causes of injury constituting 
war risks have been held to include: 
(1) Destruction of the vessel, when 
grounded, by enemy forces. Clyde v. 
UMS: Yvets Clads45 (2s orpedomic 
and sinking of ship by enemy vessel. 
rea Sy Comrs. v. Ropner, 14 Aspin. 

Gh. 


[ec] Risk held to be as conse- 
quence of warlike operations.—(1) 
Where the admiralty requisitioned re- 
spondents’ steamer on a charter, by 
which the admiralty undertook the 
risk of damage from “all consequences 
of hostilities or warlike operations,” 
and the vessel was loaded with steam 
coal at Cardiff and dispatched with it 
to Malta, and the coal was not dis- 
charged at Malta, but petrol and other 
stores were put on board and the nav- 
al authorities sent the vessel to Tene- 
dos and used her there as a submarine 
tender, and after about four months 
at Tenedos the cargo took fire by 
spontaneous combustion, and the ves- 
sel was damaged and had to be sent 
back to Malta, it was held that the 
risk was a consequence of hostilities 
or warlike operations as the vessel 
had become part of a combatant fleet, 
and that the cesser clause had no ap- 


242 [58 C.J.] 


though a marine risk may be a remote cause of 
the loss or injury;2 but when the proximate cause 
in its character is a marine risk, such liability does 
not attach,? unless such loss, although caused by 
a marine risk, arises from the government agents’ 
wrongful assumption of the control and navigation 
of the vessel and deprivation of the rights of the 
owner’s agents in that regard;* however, where the 
owner’s agents remain in charge of navigation, the 


plication to a case where the suspen- 
sion of working was due to injury 
which was the result of compulsory 
orders. Hindustan SS. Co. v. Admir- 
Allein COMAGSs Heol leant yaa So Ont Cop) 
Where a vessel chartered by the gov- 
ernment was injured by collision with 
‘another vessel, when the chartered 
ship employed as an ambulance ship, 
was running without lights, such in- 
jury was in consequence of a warlike 
operation rendering the government 
liable for repairs, although the mas- 
ter and crew, servants of the owner in 
charge of the navigation of the vessel, 
were at the time negligent in their 
manner of running her. Adelaide SS. 
Co. v. Atty.-Gen., [1926] A. C. 172 
Path [HO 23) 0K. B.xb9ds 


an Clyde, VasUia S. eo meta Cl lan: 
BAe hain, oLotn Ok jos 


[a] Rule applied.—(1) Where a 
boat without motive power, hired by 
the government, broke loose from its 
tug in a violent gale and was driven 
ashore where it was seized and de- 
stroyed by the enemy, the proximate 
cause of its destruction was a war- 
like risk, and the fact that a marine 
risk was more remotely responsible 
for the loss did not excuse the gov- 
ernment from liability. Clyde v. U. 
Se Octane Culm nl 4.0m (or) we VV eres a) 
schooner chartered to the govern- 
ment, which by the charter assumed 
the war risk, while discharging her 
cargo to the fleet blockading a cer- 
tain port, dragged her anchors in a 
gale during the night to a position 
close to shore, where they then held 
her safe from the perils of the Sea, 
and where, the next morning, lying 
landlocked with the wind ashore, the 
vessel was unable to beat off, and 
was fired on by, enemy batteries, and 
her cable cut away, and the vessel 
drifted ashore, where she was de- 
sstroyed by the enemy, it was not the 
gale and the marine risk which were 
the proximate cause of the loss, but 
the war risk, destruction by the en- 
emy, for which the government was 
hables, Baker -v. U.Siecs nets Cle 16: 
Atty.-Gen. v. Adelaide SS. Co., [1923] 
AS iC.) 202. 


3. New Orleans-Belize Royal Mail, 
CtGy Son COW Var OU. 8S.) eee) Ue Sa 20es 
36,SCt 76, 60! L..ed. 227; White v. U. 
Solos... SO GGL, £4 SCtodig 2, (216. as 
ed. 178 [aff 11 Ct. Cl. 578]; Strong v. 
U. S., 154 U.S. appendix 632, 14 SCt 
1182, 24 L. ed. 664; Morgan v. U. S., 
14 Wall. 531, 20 L. ed. 738 [aff 5 Ct. 


CLels2 1 Donald iv. Use Ss 39 IC el 
Soe Bela “ve Uses. la Ctl Cll ts 55s 
Mott v..U. Si °9CtrCl. 257 Blushing, 


etc; Steamy Merry! Co. ve U.S... 6 Et. 
Cin de eRey bold ve Ue Sas Ct Cl s2r7 
batt U5 = Walden g202.06 2 Ti edie 5i7 4s 
Britain SSs Co.sve Rex F920) I) Avie: 
DON aie LOL ez Ge SE 60s ae ine 
Crown of Leon vy. Admiralty Comrs., 
PLO 2) UNE. IB 59s Elarrisons. utd. 
v. Shipping Controller, [1921] 1 K. B. 
122; Admiralty Comrs. v. Brynawel 
Sss €o.7 740 (DSR, 78% 


[a] Failure to replace buoy re- 
moved by agents of the government 
before the aceident and not restored 
until thereafter does not alter the 


Ve Seay 


SHIPPING 


rule. Flushing, ete., Steam Ferry 
(Clon Ay HOLE GF Glee 
[b] Circumstances not preventing 


loss from being from marine risk.— 
(1)) That avship has ‘on™ board, for 
purposes of transportation, a few 
troops or supplies of war, is not con- 
clusive to the effect that her loss is 
from a war risk or in consequence of 
warlike operations (Strong v. U. S., 
154 U. S.-appendix 632, 14 SCt 11f82, 
24 “Lied.'664 Fatt Vite Cle Clee ia 
Harrisons, Ltd. v. Shipping Control- 
ler, ELO2T Pe Kee Bei122) i) aang 
this fact has been held insufficient to 
show loss by a war risk, even though 
she is proceeding with them up a 
river, in aid of a military expedition 
(Strons, vs SIS wisupra), wie) rand 
even though the captain has objected 
to doing so (Strong v. U. S. supra). 


[ec] That pilot was commissioned 
by government (1) and employed by 
the month for government pilotage 
has been held not to alter the rule, 
where he was selected by the ship 
captain. Flushing; etc., Steam Ferry 
Cos MUSH 65. Gt Olle Ie, ee nae 
a merchantman is sailing under naval 
convoy, and is bound to obey that con- 
voy, does not constitute an engaging 


by it in warlike operations. MHarri- 
sons, Ltd. v. Shipping Controller, 
et EAN IG Nis Piel Sen Ch seein bayer 


without lights in compliance with an 
admiralty order is not a war risk. 
nor does it constitute engaging in a 
warlike operation. Britain SS. Co. 
Vv. Rex= piO2I |, AS iCai99) Watts Ovo a 
K. B. 670]. (4) That injuries were 
received from services performed in 
aid of other vessels chartered or be- 
longing to the government, which 
service was outside the charter party, 
imposed no liability, by virtue of the 
charter provisions, on the govern- 
ment, to compensate for such inju- 
ries. New-Orleans-Belize Royal Mail, 
CUC ISS. COuuves Wimioo gt 209) MOM moa Oe. 
SO oC U6, 160.1. red, 22ie,, (o)iy boat 
the vessel is injured while engaging 
in conduct preparatory to warlike 
operations, such as the coaling of 
minesweepers, does not render her in- 
jury one occurring in consequence of 
warlike operations. Admiralty Comrs, 
v. Brynawel SS. Co., 40 T. L. R. 78. 


[dad] Causes of injury constituting 
marine risks have been held to in- 
clude: (1) The striking of trees and 
snags in a river up which the vessel 
was proceeding... Strong v. U. S., 154 

. S. appendix 632, 14 SCt 1182, 24 
L. ed. 664, 138° Ct. Cl. 544 Laff 11 Ct. Cl. 
774]. (2) Neglect of the master 
consisting of the disobedience of the 
Oowner’s master to the orders of the 
military officer commanding. White 
ve U.S.) bdo4 U.S. 66) e145S Ct 192536 
Eh edt 7.8 Sati ater Cleaves aan Gos) 
Collision in a fog, with a sunken boat 
floating in a river, although the char- 
tered vessel was compelled in a mili- 
tary exigency to undertake the voy- 
age in the course of which she was 
lost amid extrahazardous' circum- 
stances, in the absence of her master 
and engineer, and against the remon- 
strances of her other officers. Mott 
Ct. Cl. 257. (4) Striking 
an unseen obstruction in the channel. 
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fact that they aet, in the navigation or management 
of the vessel, against their own judgment in com- 
pliance with government orders which are deemed 
imperative does not charge the government with the 
consequent loss.° ¢ 
nary or extraordinary, and the parties may con- 
tract with reference to their liability separately 
or as one;® if no distinction is made in the char- 
ter and the owner assumes the risk for marine loss 


Marine risk may be either ordi- 


Flushing, etc., Steam Ferry Co. v. U. 
S., .6..Ct.. Clit: - (65). Floating ice: 
Reybold’ v. Un 'S:, “bi°Ct. (Cl) 277) Tait 
15 Wall. 202, 21 L. ed. 57, 8 Ct. Cl. 55]. 
(6) Stranding on a harbor bar (Mor- 
gan v. U. S., 14 Wall. 531, 20 L. ed. 
139 Lath 5 Ct.2Clyvs2 1) aCe) OGOrns 
erwise grounding in a harbor (Harri- 
sons, Ltd. v. Shipping Controller, 
DL 21 el eS 22) eae COD ns eeln 
though occasioned by an absence of 
the customary harbor lights, occa- 
sioned by the prosecution of the war 
(Harrison, Ltd. v. Shipping Control- 
ler, supra). (9) Collision with an- 
other vessel sailing without lights 
when neither vessel was engaged in 
conduct in furtherance of the war and 
when neither was in an area of active 
hostilities, even though their conduct 
in sailing without lights was in con- 
sequence of an admiralty order. 
Britain SS. Co. v. Rex, 
99) [ate (PLO 1N9 1S 2 KS FBS 
Collision of a collier with vessels 
which she is coaling. Admiralty 
ee v. Brynawel SS. Co., 40 T. L. 
Reus. 


4, Talbot v..U. Sf Ct. Cleary, 420; 
Buti-sée Plant InvaiCos ve We esse 
Ct. Cl. 374 (recognizing the existence 
of liability under a like state of facts 
but holding that there was no avail- 
able procedure by which it could be 
enforced). 


“Responsibility on the one hand im- 
plies, reciprocally, discretion on the 
other. When the owners contracted 
that they would bear the marine risk, 
it was in effect also agreed that they 
should navigate their own vessel by 
their own master, and be free to ef- 
fect insurance upon the usual condi- 
tions. The act of the defendants’ offi- 
cer in towing the schooner at the time 
and in the manner he did was an in- 
terference with the lawful discretion 
of the master, to which the owners 
were entitled; and it would have 
avoided any policy of insurance upon 
the vessel which they might have ef- 
fected.” ‘Falbottv. U.S) supra. 


[a] Rule applied.—Although a 
charter provided that only the war 
risk should be borne by the govern- 
ment, where the vessel was, towed 
into a certain channel while in serv- 
ice, under orders of the naval com- 
mander and against the remonstranc- 
es of the master, and was injured by 
being run aground, the government 
was held liable for the injuries to the 
vessel) Talbot v. UL S47 Cts Clr4anz. 


5. New Orleans-Belize Royal Mail, 
Clear 1 COn ver Uae e Ona Sc 202, 36 
SCt 76, 60 L. ed. 227]; Morgan v. U. 


S., 14 Wall. 531,20 lL. ed. 738 aft 
5 Ct. Cl. 182]; Mott v. U. S., 9 Ct. Cl. 
257; Reybold v. U. S., 5 Ct. Cl. 277 


Laff 15 Wall. 202, 21 L. ed. 57, 8 Ct. 
Cl. 55]; Harrisons, Ltd. -v. Shipping 
Controller, [1921] 1 K. B. 122. 


6; Mott*vo U.S! 9 Ct. Cl 257. 
cases infra note 8. 


[a] What constitutes “extraordi- 
nary” marine risk.—(1) The risk 
meant by such a clause is a risk ex- 
traordinary in kind and not in degree 
(Leary.v..U:, S35 Ct Gl 934 [aff 14 


See 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 325-326] 


as such, he, and not the government, must bear 
the loss whether it is occasioned by the one or the 
other kind of marine risk;7 if the government as- 
sumes liability for extraordinary marine risks only, 
it 1s not answerable for the loss of, or injury to, 
the chartered ship by ordinary marine risks.’ There 
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may be risks which are neither war risks nor ma- 


rine risks;° and where liability for those two class- 
es of risks only is referred to in the charter, the 
government, when the charter amounts to a de- 
mise, is lable for loss for injury to the vessel by 
risks not included in either classification under a 
covenant for the return of the vessel in good con- 
If the government, in the charter party, 
assumes all risks, it is liable, at least in the ab- 
sence of negligence, for loss or injury from what- 
ever cause sustained, including causes arising from 
the rules generally 
when charterer, is 


dition.?° 


marine risks.’!_ Agreeably to 
applicable,+? the government, 


Wall, 607,220 lL. ed. -756]), (2) and 
is used to distinguish an unusual risk, 
which the vessel may be compelled to 
run by order of the government, from 
those risks which would be covered 
by an ordinary marine policy and 
which may be expected to arise from 
the service in which the vessel is en- 
gaged and to be run by every vessel 
that engages in such service (Leary 
Viowe ss 14 tWalll 607,620 ened: 756 
fatces Cts Cl. 234))% 


7 Mott v. U. S., 9 Ct. Cl. 257, 260. 


“Ordinary risks are one thing and 
extraordinary are another; and the 
owner may ... contract as to the 
one or the other; and if he intends 
to confine his contract to one or the 
other he must specify which, and if 
he does not so intend to confine his 
contract, but to assume both, he may 
undoubtedly do so, and that intent 
will be necessarily implied, if his 
language includes both, by specify- 
ing both, or by using terms which in 
their proper’ signification include 
both. And that this charter-party 
does, for it .used the words ‘marine 
risks,’ and these, in their proper sig- 
nification, include all marine risks in- 
cident to the service, because they 
specify or except none.” Mott v. U. 
S., supra. 


8. Leary v. U. S., 14 Wall. 607, 20 
L. ed. 756 [aff 5 Ct. Cl. 234]. 


[a] Striking fluke of submerged 
anchor. and sinking was loss through 
an ordinary marine risk for which the 
government, under such a_charter, 
was not liable. Leary v. U. S., 14 
Wall. 607, 20 L. ed. 756 [aff 5 Ct. Cl. 
234]. ; 

"9. Middlebrook v. U. S., 67 Ct. Cl. 
294 [certiorari den 280 U. S. 564, 50 
Sct 24, 74 L. ed. 618]. 


10. Middlebrook v. U. S., supra. 
11. Clark v. U. S., 9 Ct. Cl. 377. 
12. liability for loss of vessel on 


unauthorized voyage generally see su- 
pra § 318. 


ger Coaay’ NV. 
Newfoundl. 588. 


14. Liability in general for loss of, 
or injury to, vessel during unauthor- 
ized use see supra § 318. 


Velaro Ue esen o (Ot. Cle Siile 
But see Plant Inv. Co. v. U. S., 45 Ct. 
Cl. 374 (recognizing liability, but 
holding that, for lack of a method 
provided to enforce that liability in 
the particular case, claimant could 
not recover). 

[a] Rule applied.—Where a ves- 
sel was chartered by the government 


Newfoundland, 17 


for freighting, the government was 
not justified in putting a cannon 
aboard and using the vessel as a gun- 
boat, and for injuries thus caused the 
owners might recover, notwithstand- 


ing their agreement to keep | her 
staunch.) Clark vijU 0S. 91 Ot. Ol .3T TF 
16. Dozier v. U. S., 9 Ct. Cl. 342. 


17. Damages for loss of, or in- 
jury to, vessel generally see supra § 
322. 

Hire for time incurred in making 
xopaire see supra § 324-text and notes 

4-87. 


18. See supra § 325. 
19. See cases infra this note, 
fa] Rule applied.—(1) Where 


claimants, a British company under 
the control of neutrals, purchased a 
steamer while she was under requisi- 
tion to the British government under 
charter, whereby the government un- 
dertook, in the event of her loss by 
war risks, to become liable to pay to 
her owners ‘‘the ascertained value of 
the steamer at the time of her loss,” 
which vessel while still under requisi- 
tion, was sunk by enemy action, and 
where the shipping controller refused 
to allow claimants to purchase any 
British vessel in her place, and the 
purchase of a vessel which was not 
British would have cost claimants a 
very much larger sum than the mar- 
ket value of the lost vessel, claimants, 
not being under any obligation to 
maintain their fleet, save in as far 
as this was a business necessity, it 
was held that claimants were entitled 
only to the ascertained market value 
of the vessel at the date of her loss, 
and not to the ascertained value of 
another vessel, namely the value of a 
similar vessel in the neutral market. 
Shipping Controller v. Lloyd-Belge, 
Ltd.; ‘14 Aspin’ 565. (2) Where a 
vessel is chartered by the government 
on the stipulation that on her restora- 
tion to the owner a sum Shall be paid 
to him equal to the cost of restor- 
ing such vessel to the same condition 
she was in when delivered to the gov- 
ernment, the cost of restoration to be 
determined by a board of three dis- 
interested persons, one selected by the 
owner, one by the government, and 
the third by the two so selected, the 
findings of such board are final and 
not subject to review by the court. 
TraeVialliette’v.c Ui Si, 69eCtCle 290. 


[b] Agreement for hire to apply 
on purchase.— When a vessel is char- 
tered to the government on periodical 
hire, with an option to the charterer 
to purchase the vessel, exercisable 
during the charter term, the hire, less 


[58 C.J.] 248 


liable for the vessel’s loss in the course of a devia- 
tion at its request and direction;!* similarly, in 
accordance with the rules applicable to charter 
parties generally,!* it is liable for losses or inju- 
ries sustained by a use of the vessel not authorized 
by the charter and constituting a breach thereof.1® 


Effect of reimbursement by owner’s insurer. 
Where injuries to an impressed vessel are made 
good to the owners by insurers, the owners have 
no right of action against the government for the 
same damages.!® 


[§ 326] b. Damages.17 
stances, the government is liable as charterer for 
loss of, or injury to, the vessel,!® the extent of its 
hability and the damages recoverable therefor are 
to be determined by the provisions of the charter 

_ party,’® and by the rules of law generally applicable 
to such hability.?° 


When, under the circum- 


When hability for the loss or 


certain deductions, to be applied on 
the purchase price, with further pro- 
vision that, when, after making the 
agreed deduction, the sum remaining 
as hire shall equal the stipulated 
value of the vessel, then the title 
shall pass to, and vest in, the govern- 
ment, and when a vessel thus char- 
tered is destroyed during the charter 
term by a risk for which the govern- 
ment is liable, the proportion of hire 
agreed to be applicable on the pur- 
chase is applicable in reduction of 
damages, and the government is only 
liable for the excess of the agreed 
value of the vessel over the accumu- 
lated sum total of charter hire avail- 
able as purchase money. New Bed- 
ford, ete., Propeller Co. y. by fore 
Wall. 670, 20 L. ed. 760 [aff 5 Ct. Cl.: 
2adOda Speareves Us Sapor Otc ClaLoo. 


[c] Interest.—(1) A charter par- 
ty, providing that ‘‘the risks of war 
which are taken by the Admiralty are 
those risks which would be excluded 
from an ordinary English policy of 
marine insurance by the following, or 
similar, but not more _ extensive 
clause—‘Warranted free of capture, 
seizure and detention and the conse- 
quences thereof, or of any attempt 
thereat, piracy excepted, and also 
from all consequences of hostilities or 
warlike operations, whether before or 
after declarations of war.’ Such risks 
are taken by the Admiralty on the as- 
certained value of the steamer, if she 
be totally lost, at the time of such 
loss, or, if she be injured, on the as- 
certained value of such injury,” is 
not an insurance policy within the 
terms of a statutory provision re- 
quiring such a policy to state the sum 
for which the vessel is insured, and 
does not draw the interest, appro- 
priate to such a policy, from the time 
of loss to the time of payment. Ad- 
miralty Comrs. v. Ropner, 14 Aspin. 
89. (2) Nor is such a charter party 
an agreement of indemnity, to make 
good any war loss, obligating the 
government to the payment of such 
interest. Admiralty Comrs. yv. Rop- 
ner, supra. (38) And this nonliabil- 
ity for interest is not affected by the 
fact that the government has volun- 
tarily in some instances paid such in- 
terest on losses (Admiralty Comrs. v. 
Ropner, supra), (4) particularly 
where the vessel lost was chartered 
and the contract entered into before 
such payments were made (Admiralty 
Comrs. v. Ropner, supra). 


20. See cases infra this note. 


_ [a] Rule applied.—(1) Where the 
government chartered a ship for a 
term certain, which had expired at the 
time of loss, and a further indefinite 
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injury rests on the owner, voluntary payment by the 
government of the value of the vessel does not entitle 
the owner to recover further for expenses incurred 
in efforts to save the vessel.2!_ In order to sustain a 
recovery, the extent of the injury and the amount of 
the damages must be shown, the existence of injury 
without any showing as to its extent being insuffi- 
cient for this purpose.?? 


[§ 327] W. Rights and Liabilities of Third Per- 
sons—l. Shippers—a. Rights against Owner in Gen- 
eral. The generai owner of a vessel, who has given 
to another a charter for a voyage, but who retains 
control, equips, mans, victuals, and sails her at his 
own expense, is owner for the voyage,** and is hable 
for the safe carriage and proper delivery of goods re- 
ceived on board. by the master,** although so re- 
ceived under the contract by the owner with the 
charterer, and although the master has not given a 
bill of lading.?® However, a freighter who contracts 
with the charterer for repairing the vessel has not 
any privity with the owner, and cannot claim the ben- 
efit of the owner’s warranty to the charterer that 
the vessel was seaworthy;7® and it has been held 
that the owner of a chartered vessel of which the 
hirer has the whole control for the time, to victual 
and man her, and pay over a portion of the net pro- 
ceeds to the owner for the use of the vessel, is not 


continuance, and the chartered ship 
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the contesting of such suit by the 


liable to the shippers of goods on board the vessel 
which have been embezzled or otherwise not account- 
ed for by the master.*? 


[§ 328] b. Rights against Vessel in General. The 
fact that a vessel has been let by a charter party so 
that the charterer is to be deemed the special owner 
and have control of her does not deprive the shipper 
of his lien on the vessel for the execution of the con- 
tract of affreightment,?® for the maritime law gives 
a lien on the vessel for the safe conveyance and de- 
livery of goods;7® andthe fact that a charter party 
existed, of which the shipper had no knowledge, can- 
not change the liability or relieve the vessel from the 
lien which the contract establishes;*° and the mas- 
ter is chargeable with knowledge of the shipper’s 
rights, and the vessel is hable in rem for damage to 
cargo from dangerous goods, although they were tak- 
en on at the request of the charterer.** 


Form of decree. A decree for loss by negligence 
may be made directly against the ship, and need not 
provide that collection shall first be made from the 
charterer, and only the deficiency, if any, from the 
ship.*? 

Pilfering from ship in possession of marshal. The 
ship and the charterer have been held not to be 
freed from liability to shippers for pilfering from 


Validity of charter to minor See supra 
WE 
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was lost under circumstances render- 
ing the government liable, the owner’s 
recovery was limited to the value of 
the ship, and did not include any fur- 
ther loss in earnings, or otherwise, 
because then and thereafter the char- 
ter was terminable at any time. 
Coady v. Newfoundland, 7 Newfoundl. 
588. (2) Where a vessel is requisi- 
tioned by the admiralty under charter 
party, whereby the admiralty under- 
takes that, if the vessel is lost by a 
war risk while under requisition, the 
owners shall be paid the ascertained 
value of the vessel at the time of the 
loss, and the vessel is totally lost by 
a war risk while under requisition, 
then, in arriving at the value of the 
yessel, all the material facts must be 
considered in assessing damages for 
the loss. Harries v. Shipping Con- 
troller, 14 Aspin. 320. 

[b] Costs and damages in colli- 
sion suit.—(1) Where collision 
through negligence of the owner’s 
master and servants in the navigation 
of the ship was held to be injury 
through a war risk so as to render the 
government liable for injury to the 
chartered ship, nevertheless the gov- 
ernment was not liable to reimburse 
the owner for the amount paid by him 
as damages to the owner of the other 
vessel injured in the collision, on the 
basis of the customary reimburse- 
ment rate due to owners from char- 
terers in the event of collision, such 
damages being the result of the own- 
er’s negligence, and not of war risk, 
although the owner’s damage itself 
was comprised in the war risk (Ade- 
laide SS. Co. v. Atty.-Gen., [1926] A. 
Cali 2mlate [L923 ke IB bOl)iss 2). 
and this is true despite the presence 
of an “f. c. and s.” clause in the char- 
ter party (Adelaide SS. Co. v. Atty.- 
Gen., supra). (3) Nor is the gov- 
ernment liable for a portion of the 
costs incident to the enforcement of 
such liability for collision against the 
owner by the owner of the other ves- 
sel injured (Adelaide SS. Co. v. Atty.- 
Gen., supra), (4) particularly where 
the government has never assented to 


owner of the chartered vessel (Ade- 
laide SS. Co. v. Atty.-Gen., supra). 


Damages generally for loss of, or 
injury to, vessel see supra § 322. 


21. Reed v. U. S., 11 Wall. 591, 20 
L. ed. 220 [mod 4 Ct. Cl. 132]. 


[a] Rule applied.—Where a _ ves- 
sel, chartered by a contract of af- 
freightment, was stranded by reason 
of marine perils, the risk of which 
was on the owner, at a point distant 
from the home port, and where the 
owners, after consultation with an 
assistant quartermaster, who acted to 
protect the interests of the United 
States, and with his assent, sent a 
pilot and a crew tq save the vessel, 
which nevertheless floated away and 
was totally lost, the voyage having 
been broken up at the time of the 
stranding, the owner could not re- 
cover any of the expenses of the pilot 
and crew thus sent from the govern- 
ment, although the latter had volun- 
tarily paid the value of the vessel. 
Reed vy. U. S., 11 Wall. 591, 20 L. ed. 
2420 [mod 4-Ct- Cis 132.4% 


220 EStroney Va Un snelos ua ape 
pendix 632, 14 SCt 1182, 24 L. ed. 664. 
See New Orleans-Belize Royal Mail, 
eteiSS2 Coli, Uns 230) Ui Si 202m 36 
SCt 76, 60 L. ed. 227 (where it was not 
shown what proportion or amount of 
repairs was due to risks for which the 
government was liable, the owner’s 
claim was dismissed). 


23. See supra § 224. 
24 See supra § 241. 


25. Robinson v. Chittenden, 69 N. 
Yo625. 


26. Agricultural Bank y. The Jane, 
SIS bel, ale ‘ 


27. Reynolds vy, Toppan, 15 Mass. 
370, 8 AmD 110. 


[a] Fact that minor is charterer 
of vessel (1) does not render the gen- 
eral owner liable to shippers, the con- 
tract being voidable only by the 
minor. Thompson vy. Hamilton, 12 
Pick. (Mass.) 425, 23 AmD 619. (2) 


28. The Coventina, 52 Fed. 156: 
The Blenheim, 3 F. Cas. No. 1,539; 5 
Sawy. 192; The Phebe, 19 F. Cas. No. 
11,064, 1 Ware 265. And see Wyman 
v. The Sprott, 70 Fed. 327 (ship held 
liable on a clean bill of lading signed 
by the charterer as agent for the mas- 
ter, authority to sign thus being un- 
der the facts inferrable from the cir- 
cumstances). 


[a] Ship’s liability for delay from 
failure to transship.——When a vessel is 
attached by the charterer after cargo 
has been put aboard, and’could not be 
released until the end of an uncertain 
litigation, the shipper’s goods must 
be transferred to another vessel, or 
notice given the shipper of the liabil- 
ity to delay, with the privilege of re- 
shipping, and in default of this the 
ship takes on herself the risk of loss 
by delay, with right of recourse for 
indemnity over to the person causing 
Was Musica v. The Coventina, 52 Fed. 


_ [b] Master as charterer.—A ship 
is liable in rem on the master’s con- 
tract of affreightment, although it is 


let to him by charter party, of which - 


the shipper is ignorant. McCullough 
v. The Echo, 16 F. Cas. No. 8,740a. 


29. Lien for injury to cargo gen- 
erally see supra § 314. 


30. Sanders v. The Ellen Hardy, 
21- Rs Cas. No. 125293. 


31. The T. A. Goddard, 12 Fed. 174. 


32. The Freeman v. Buckingham, 
18 How. (U. S.) 182,15 L. ed. 341; The 
Alert, 61 Fed. 113, 9 CCA 390 [aff 40 
Fed. 836]. But see Bregaro v. The 
Centurion, 57 Fed. 412 [rev on other 
grounds 68 Fed. 382, 15 CCA 480] 
(where, under the peculiar circum- 
stances, it was held that the cargo 
owner was entitled to a decree for his 
damage against both ship and char- 
terer, the damage to be collected in 
the first instance from the charterer, 
who was bound to indemnify the ship, 
and any deficit to be paid by the ship). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


—— 
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the cargo by the fact that the ship was in charge of 
a marshal on a libel in rem where he was only in tech- 
nical possession thereof.?? 


[§ 329] c. Matters with Reference to Bills of 
Lading. Where the owner of a vessel, notwithstand- 
ing the charter party, makes special contracts 
through the master in respect of freight, the bills of 
lading govern the rights of the parties. The mas- 
ter cannot keep the goods delivered to him for ship- 
ment, and refuse to sign a bill of lading to the or- 
der of the shipper, irrespective of his orders from 
the charterers, or the contract between the shipper 
and his vendee.?® A shipper who delivers goods to 
a railroad company under a through bill of lading to 
a foreign seaport has been held not to be bound to 
accept ‘from the forwarding vessel a bill of lading 
with the additional qualification, “Other conditions 
as per charter-party.’”°° Where a vessel is chartered 
for a voyage out and return at a monthly rate, pay- 
able after her return, a shipper of a portion of the 
outward cargo, who takes a bill of lading providing 
for payment of freight “as per charter-party,” is 
not Jiable to the vessel for freight, especially where 
by a memorandum at the foot of the charter party 
the hirer stipulates that the master may collect re- 
turn freights toward payment of the charter mon- 

: CVien. 


[§ 330] 2. Consignees. There is authority to the 
effect that the consignee of a charterer, who deals 
with him in that character, must be presumed to 
know the contents of the charter party;** that, 
where the consignee has notice that freight must be 
paid to the master, and not to the charterer, it im- 


poses the like obligation on him as if so reserved in . 


the bill of lading 329 and that a consignee has no 
right to appropriate moneys due for fr eight to satis- 
fy debts owing to him by the charterer, although the 
bill of- lading directs the freight to be paid to the 
consignee.*® However, a direction to the consignee 
‘by the master to pay a sum out of the freights to 
the charterer, it has been held, will be equivalent to 
a payment to the master.*1 The master, notwith- 
standing any interference or direction of the char- 
terer, has been held to have a right to retain the 
goods until his hen shall be satisfied, 42 and he may 
sue the consignees after delivery to them of the goods 
and recover the freight, at least to the amount due 
on the charter party. 43° This right is strengthened 
where the consignee, on receipt of the goods, prom- 
ises the master to pay the freight,*# and receipt of 
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the goods alone by the consignee may, under some 
circumstances, constitute an implied assumpsit.*® 
If a charter party does not give the entire control of 
the vessel to the charterer, or postpone the payment 
of the charter money beyond the delivery of the 
cargo, the lien of the general owner for freight will 
not be divested, nor his right to collect it;*® and, 
under such a charter, the payment of the freight by 
the consignee to the general owner will be a defense 
to any claim for it by the charterer,*? although he 
gives notice, before the payment, to the consignee, 
not to pay to the general owner.*® A consignee, au- 
thorized by the charterer to furnish a cargo under 
a charter party, is not thereby authorized to change 
or waive any of its stipulations, or to make any 
agreement as to the manner in which the ship shall 
be loaded or ballasted.t® Where the charter party is 
not proved, or where it makes no provision in regard 
to the consignee or mode of delivery, the WN of 
lading become the proper and controlling evidence, in 
whole or in part, of the contract.°° 


Effect of master’s claim for demurrage. Where 
the charter stipulates that the master shall sign a 
draft on the consignees, in favor of the charterers, 
for the freight, he cannot refuse his signature on 
the ground that demurrage is due him,°*! especially 
where the charterers have claims against the vessel 
in excess of the demurrage claimed? and the con- 
signee is entitled to abandon the goods to the vessel 
and to recover from the vessel the value of the goods, 


-less the lawful charges, where delay was caused by 


the wrongful acts of the master in making an ex- 
tortionate demand for demurrage, and in not storing 
the goods in a warehouse instead of keeping them 
on board.®? 


Ship’s right to know consignee. When, by bills of 
lading, cargo is consigned to order, it is the right of 
the ship to be informed, by an inspection of the in- 
dorsements on the bills of lading that have been 
signed and delivered by the master, as to who is en- 
titled to receive the cargo;>°* and if he does not do 
so, and the cargo is placed in store after a survey, 
no owner appearing to receive the cargo, the con- 
signee cannot thereafter object that there was no de- 
livery.®> 


Vessel’s liability for short delivery. The vessel 
is lable to the consignee of a bill. of lading for a 
shortage in delivery occasioned by the negligence of 
the captain.°*® 


33. The Poznan, 276 Fed. 418. 


S42. e hem Carlovutaye sw. Cas No; 
2,413.) 9 ena 


35. The M. K. Rawley, 
No. 9,679, 2 Lowell 447. 


26. Chamberlain v. The Torgorm, 
48 Fed. 584. 


37. Perkins v. Hill, 19 F. Cas. No. 
10,987, 2 Woodb. & M. 158 [rev 19 F. 
Cas. No. 10,986, 1 Sprague 123]. 


38. Shaw v. Thompson, 21 F. Cas. 
No. 12,726, Olcott 144. 


39. Shaw v. Thompson, supra. 
40. Shaw v. Thompson, supra. 
41. Shaw v. Thompson, supra. 
42. The Tangier, 32 Fed. 230. 


43. Shaw v. Thompson, 21 F. Cas. 
_No., 12,726, Olcott 144. 


17H. Cas: 


44, Ruggles v. Bucknor, 20 F. Cas. 
No. 12,115, 1 Paine 358. 


45. Certain Logs of Mahogany, 5 
Hy Cas: Noit2;559582 Sumny 589: 


[a] Illustration.—Where by the 
charter party the freight is a gross 
sum payable on the successful close 
of the whole voyage, and the bill of 
lading declares that the return cargo 
should be delivered to the shipper or 
his assigns, they paying freight, as 
per charter party, a lien attaching to 
the homeward cargo for the freight 
due from the whole voyage, the con- 
signee by his receipt of the goods be- 
came personally liable on his implied 
assumpsit for the whole freight. 
Certain Logs of Mahogany, 5 F. Cas. 
No. 2,559, 2 Sumn. 589. 


46. Mactaggert v. Henry, 3 E. D. 
Smith (N. Y.) 390. 


47. Mactaggert v. Henry, supra. 
48. Mactaggert v. Henry, supra. 


49. Rich v. Parrott, 20 F. Cas. No. 
11,761, 1 Sprague 358. 

50. Strong v. Certain Quantity of 
Wheat, 23 F. Cas. No. 13,541. 


51. Reynolds v. The Joseph, 20 EF. 
Cas.-No. 11,730, 2 Hughes 58. 

52. Reynolds v. The Joseph, supra. 

53. Hoxsie v. The Reuben Doud, 46 
Fed. 800. 

54. The Adella S. Hills, 47 Fed. 76. 

55. The Adella S. Hills, supra. 

56, The Nora, 14 Fed. 429. But see 
Isham v. A Cargo of-Pine Piles, 46 
Fed. 403 (where the words ‘more or 


less” in the bill of lading, coupled 
with a reference therein to the char- 
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[§ 331] X. Letting Vessels on Shares—1, Exist- 
ence and Nature of Charter Generally. 
master is put in charge of a vessel, to manage, sail, 
and operate her and to pay the owner a share of the 
profits arising from such use, such a transaction may 
constitute a chartering of the vessel to the master ;°* 
it does not, however, necessarily operate thus;°* to 
do so, there must be an express agreement for the 
charter of the vessel,®® or circumstances must appear 
properly forming the basis for an inference of such 
Where the owner hires the vessel 
to the master on shares by an agreement which, un- 
der the rules applicable to charter parties generally, 
constitutes a demise of the vessel,®! it will operate 
in its usual manner to make the charterer owner pro 


an agreement.°° 


ter party, were held to absolve the 
ship from liability for short delivery). 


57. See cases passim infra this 
section; and §§ 332-336. 


58. U. S.—Peters v. Rohrman, 272 
Fed. 338; Brown v. Hicks, 24 Fed. 
811. 


Me.—Wickersham v. Southard, 67 
Me. 595; Noyes v. Staples, 61 Me. 422; 
Bonzey v. Hodgkins, 55 Me. 98; Sims 
v. Howard, 40 Me. 276; Lyman v. Red- 
man, 23 Me. 289; Emery v. Hersey, 
4 Me. 407, 16 AmD 268. 


Mass.—Paine vy. Silva, 168 Mass. 
432, 47 NE 118, 171 Mass. 276, 50 NE 
1126; Harding v. Souther, 12 Cush. 
307. ; 

N. Y.—Scarff v. Metcalf, 107 N. Y. 
211, 13 NE 796, 1 AmSR 807; Vose 
v. Cockroft, 44 N. Y. 415 [aff 45 Barb. 


58]; Kenzel v. Kirk, 2 Abb. Dec. 500, 
32 HowPr 269 [aff 37 Barb. 113, 21 
HowPr 184]; Ward v. Thompson, 
Hows Vy Ase (Cas. 4330) -=MeCread ye | avs 
Thorne, 49 Barb. 438; Saxton v. Read, 
Lalor 3238. 


N. C.—Cox v. Delano, 14 N. C. 89; 
Howard v. Ross, 3 N. C. 3338. 


Eng.—Jones v. The Alice and Eliza, 
3 BWCC 495; Associated Portland 
Cement Mfrs., Ltd. v. Ashton, [1915] 
JK Bat sirevyall0, Ea a RepaeNe S: 
Ti6is4 Steel vi Lester, 3 C..P.. DD. 125 
See Dry v. Boswell, 1 Campb. 329, 
170 Reprint 975 (treating such an 
arrangement as giving rise either to 
a partnership or to the hiring of a 
master). 


“The mere fact that the vessel was 
taken on shares does not discharge 
the owners.” Bonzey v. Hodgkins, 55 
Me. 98. 


“The taking the vessel by the mas- 
ter, victualing and manning her, and 
paying a portion of the port charges, 
and having a share of the profits, do 
not of themselves constitute him own- 
er pro hac vice. The expense of 
victualing and manning the vessel 
and receiving compensation for his 
services and disburserents in a share 
of the profits by the master, are by 
no means inconsistent with the right 
of the employer or owner, to have 
the general direction of the business 
in which she is engaged.” Lyman v. 
Redman, 23 Me. 289, 295. 


[a] Transaction held partnership 
agreement.—(1) Where a vessel was 
sailed by the master for a share of 
the earnings, with power to the mas- 
ter to invest the proceeds of freight 
for the mutual interest, such clause, 
in connection with the circumstances, 
was held operative to show a partner- 
ship agreement in sailing the vessel, 
since where a part of the profits 
themselves is the owner’s property, 


SHIPPING 


When the 


he is a partner, but where their 
amount merely ascertains the amount 
of a debt or duty, but they them- 
selves do not belong to the owner, the 
arrangement is not a partnership. 
Cox v. Delano, 14 N. €. 89. (2) An 
agreement for a division of expenses 
and earnings, general, but not exclu- 
sive, control to be in the charterer, 
control as to other officers of the ves- 
sel being in the owner, was one for 
partnership and was not a charter. 
Ward v. Thompson, How. A. Cas. (N. 
Y.) 330. 


[b] Such transaction was mere 
agreement for mode of compensation 
of master: (1) Where his share of 
the earnings was expressly referred 
to in the agreement as “wages” and 
where the vessel was not in the ex- 
elusive control of the master. Vose 
v. Cockroft, 44 N. Y. 415 [aff 45 Barb. 
58]. (2) Where the owner agreed to 
place the master in charge of a whal- 
ing vessel for a voyage not exceeding 
three years in duration, in considera- 


tion of his services, in which connec-. 


tion the owner agreed to pay him a 
share of the net proceeds of the cargo 
obtained during his term of service 
ge bmaster Brown v. Hicks, 24 Fed. 
811. 


Compensation of master generally 
see infra §§ 386-397. 


Sharing profits as, or in addition to, 
other compensation for services as 
test of existence of partnership see 
Partnership § 73. 


ri Peters v. Rohrman, 272 Fed. 


60. Peters v. Rohrman, 
And see cases infra note 63. 


61. Construction of instrument as 
demise of vessel see supra §§ 224-235. 


62. Hallet v. Columbian Ins. Co., 8 
Johns CNt Yn) 2u2. 


63. U. S.—Thorp v. Hammond, 12 
Wall. 408, 20 L. ed. 419; Thomas v. 
Osborn, 19 How. 22, 15 L. ed. 534; Pe- 
ters v. Rohrman, 272 Fed. 338; Web- 
ster v. Disharoon, 64 Fed. 143; The H. 
B. Foster, 11 F. Cas. No. 6,291, 3 Ware 
165; Mayo v. Snow, 16 F. Cas. No. 
9,356, 1 Curt. 102; Skolfield v. Potter, 
22 F. Cas. No. 12,925, 2 Ware 394: 
Webb v. Peirce, 29 F. Cas. No. 17,320, 
1 Curt. 104 [rev 29 F. Cas. No. 17,321, 
1 Sprague 192]. 


Me.—Bridges v. 
543, 99 AmD 788; 
kins, 55 Me. 98; 


Supra, 


Sprague, 57 Me. 
Bonzey v. Hodg- 
Houston v. Darling, 
16 Me. 413; Winsor v. Cutts, 7 Me. 
261; Thompson vy. Snow, 4 Me. 264, 
16 AmD 2638. See Sproat v. Donnell, 
26 Me. 185, 45 AmD 103 (holding that 
a hiring to a master to sail on shares 
“in the way usual in regard to coast- 
ing recs was a demise of the 
ship). 


[§ 391 


hac vice.®2 It has frequently been held that a char- 
ter party is to be inferred from such circumstances 
attending the transaction as that the master 1s given 
sole control of the navigation and management of 
the ship, hires her officers and crew, makes contracts 
for her cargo, determines her employment, equips and 
provisions the vessel, and collects her earnings ;°? 
but a combination of any or all of these cireumstanc- 
es is insufficient to constitute a chartering if the con- 
trol and possession of the vessel are retained by the 
owner and not transferred to the master.°* 
primary consideration in determining whether the 
agreement for sailing on shares is a charter is wheth- 
er the entire possession and control of the vessel have 
been surrendered to the master;°* such a surrender 


The 


Md.—Stirling v. Loud, 33 Md. 436. 


Mass.—Costa v. Gorton-Pew Vessels 
Co., 242 Mass. 294, 136 NE.100; Adams 
vy. Augustine, 195 Mass. 289, 81 NE 
192; Tucker v. Stimson, 12 Gray 487; 
Baker v. Huckins, 5 Gray 596; Man- 
ter v. Holmes, 10 Metc. 402; Cutler 
v. Winsor; 6 Pick. 335, 17 AmD 385; 
Tagegard v. Loring, 16 Mass. 336, 8 
AmD 140; Reynolds v. Toppan, 15 
Mass. 370. 8 AmD 110. 


Vt.—Tobias v. Blin, 21 Vt. 544. 


[a] Owner’s undertaking ,to pro- 
vide repairs did not prevent transac- 
tion from operating as a charter. To- 
bias v. Blin, 21 Vt. 544. 


{b] Owner’s agreement to share 
certain expenses (1) does not prevent 
a hiring of the vessel to the master 
on shares from being a demise of the 
vessel (Mayo v. Snow, 16 F. Cas. No. 
9,356, 2 Curt. 102; Cutler v. Winsor, 
6, Pick, (Mass.) 335;-17) AmD 385); 
(2) nor does a provision making the 
owner accountable for the monthly 
wages of one man, at a_ stipulated 
rate, have that effect (Cutler v. Win- 
sor, supra). 


[c] Vessels engaged in cod fishing 
are not by ActiGsisj)ee 208 TAbSsesSe 
at L. 2], subject to any special rules 
preventing their sailing on shares 
from being a demise by the master 
under such circumstances that it 
would be so as to other vessels gen- 
erally. Mayo v. Snow, 16 F. Cas. No. 
9,356,°2 Curt. 102. 


64. See cases infra notes 65-67. 


65. U. S.—Peters v. Rohrman, 272 
Fed. 338; Webb y. Peirce, 29 F. Cas. 
No. 17,320, 1 Curt. 104 [rev 29 F. Cas. 
No. 17,321, 1 Sprague 192). 


Me.—Wickersham v. Southard, 67 
Me. 595; Sims v. Howard, 40 Me. 276; 
Lyman v. Redman, 23 Me. 289, 


Mass.—Adams_ v. Augustine, 
Mass. 289, 81 NE 192; 
Huckins, 5 Gray 596. 


N. Y.—Scarff v. Metcalf, 107 N. Y. 
211, 13 NE 796, 1 AmSR 807; Kenzel 
v. Kirk, 2 Abb. Dec. 500, 32 HowPr 
269 [aff 37 Barb. 113, 21 HowPr 184]; 
Tuckerman v. Brown, 17 Barb. 191. ” 


Eng.—Associated Portland C t 
Mfrs., Ltd. v. Ashton, [1915] KB. 
1 [rev 110 L. T. Rep. N. S. 776]. 


And see cases infra notes 66, 67. 


“It is the entire control and direc- 
tion of the vessel, which he has a right 
to assert, and the surrender by the 
owners of all power over her for the 
time being, which will exonerate them 
from the liability of the contracts of 
the master, relating to the usual em- 
ployment of the vessel in the carriage 
Pee en Lyman v. Redman, 23 Me. 


195 
Baker v. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 331-332] 


of possession and control is essential to a charter 
arising from such a hiring on shares,°* and, in the 
absence of circumstances to the contrary, is con- 
clusive to the effect that such a charter exists.67 In 
the absence of any express agreement constituting 2 
demise,**® the question of whether or not the cireum- 
stances are of such a character as to operate as a 
transter of the possession and control to the master 


is one of fact rather than of law.®° 


Nature of charter. In view of the effect regularly 
given to charters whereby the entire possession and 
control is vested in the charterer,7* such charters, 
arising from hiring on shares, when recognized, have 
uniformly been held to operate as constituting demis- 
es,‘1 possessing the incidents and having the opera- 
tion of charters of demise generally.*? Such a hiring 
is valid as a charter, although by parol,7? and al- 
though not made for any particular period or with 
any definite term,** and has been held to be an inde- 
feasible letting for hire for every voyage which the 
hirer shall have entered on anterior to notice from 


66. U. S.—Peters v. Rohrman, 272 
Fed. 338. 


Me.—Wickersham v. Southard, 67 
Me. 595; Noves v. Staples, 61 Me. 
422; Bonzey v. Hodgkins, 55 Me. 98; 
Sims v. Howard, 40 Me. 276; Lyman 
v. Redman, 23 Me. 289; Emery v. 
Hersey, 4 Me. 407, 16 AmD 268. 


Miass.—Adams v. Augustine, 195 
Mass. 289, 81 NE 192; Paine v. Silva, 
168 Mass. 432, 47 NE 118, 171 Mass. 
276, 50 NE 1126; ‘Harding v. Souther, 
12 Cush. 307. 


N. Y.—Scearff v. Metcalf, 107 N. Y. 
211, 13 NE 796, 1 AmSR 807; Vose v. 
Cockroft, 44 N. Y. 415 [aff 45 Barb. 
58]; Kenzel v. Kirk, 2 Abb. Dec. 500, 
32 HowPr. 269° Laff 37 Barb. 113, 21 
HowPr 184]; Saxton v. Read, Lalor 
323. 

N. C.—Howard v. Ross, 3 N. C. 333 


Eng.—Associated Portland Cement 
Mfrs., Ltd. v. Ashton, [1915].2 K. B. 
WY freve10 iT: Rep. N. Se TT64: 


[a] Rule applied.—W here, al- 
though the master sailed the vessel 
on shares, manning .and victualing 
her and taking in. freight as he 
thought proper, nevertheless the gen- 
eral owner made contracts for car- 
riage on the vessel while thus navi- 
gated and operated, and so showed 
that he still considered himself own- 
er, the transaction was not a demise 
to the master. Howard v. Ross, 3 N. 


CH333: 

67. Somes v. White, 65 Me. 542, 20 
AmR 1718; Taggard v. Loring, 16 
Mass. 336, 8 AmD 140. See Rich v. 
Jordan, 164 Mass. 127, 41 NE 56 


(where, the master’s control and pos- 
session appearing, he was held owner 
pro hac vice). 

68. Contracts amounting to demis- 
es of vessels generally see supra §§ 
224-235. 

69. Kenzel v. Kirk, 2 Abb. Dec. (N. 
Y.) 500, 32 HowPr 269 [aff 37 Barb. 
113, 21 HowPr 184]; Associated Port- 
Jand Cement Mfrs., Ltd. v. Ashton, 
[1915] 2K. B.1 [rev 110 L. T. Rep. N. 
S. 776]. 

70. Effect of surrender of posses- 
sion and control to charterer in gen- 
eral see supra §§ 236-244. 

‘71. U. S.—Thorp v. Hammond, 12 
Wall. 408, 20 lL. ed. 419; The H. B. 
Foster, 11 F. Cas. No. 6,291, 3 Ware 


165. 
Me.—Bridges v. Sprague, 57 Me. 
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the -contract.75 
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the general owner of his intention to put an end to 


Part owner taking vessel on shares. Where a joint 
owner, by an arrangement with the other owners, 
takes the vessel to sail on shares, he to manage her 
and furnish supplies and to have absolute control 
and management, his duties and obligations as to his 
coowners are such as arise from the relation created 


by his contract,*® and he becomes the owner of the 


543, 99 AmD 788; Sproat v. Donnell, 
26 Me. 185, 45 AmD 103. 


Md.—Stirling v. Loud, 33 Md. 436. 


Mass.—Costa v. Gorton-Pew Ves- 
sels Co., 242 Mass. 294, 136 NE 100. 


N. Y.—Tuckerman v. Brown, 
Barb. 191. 


And see cases supra note 63. 


17 


: ae See cases passim infra §§ 332- 
ov. 
73. Thomas v. Osborn, 19 How. (U. 


S.) 22,15 L. ed. 5384; The H. B. Foster, 
11 F. Cas. No. 6,291, 3 Ware 165; Webb 
v. Peirce, 29 F.. Cas: No. 17,320, 1 Curt. 
LOA [rev 029 Ri Casi No. 1732057 
Sprague 192]; Sproat v. Donnell, 26 
Me. 185, 45 AmD 1083; Adams v. Au- 
gustine, 195 Mass. 289, 81 NE 192; 
Thompson v. Hamilton, 12 Pick. 
(Mass.) 425, 23 AmD 619; Tagegard v. 
Loring, 16 Mass. 336, 8 AmD 140. See 
Thompson v. Snow, 4 Me. 264, 16 AmD 
263 (holding a hiring by a master on 
shares, under a customary arrange- 
ment, and with no express stipula- 
tions, and no writing, to be a demise). 


74, Webb v. Peirce, 29 F. Cas. No. 
17,3201 Curt. 104 Erev, 29) K. Cas. No. 
17,321, 1 Sprague 192]; Sproat v. Don- 
nell, 26 Me. 185, 45 AmD 103; Stirling 
vy, Doud, 33. Md..436;.. Rieh wv: Jordan, 


164 Mass. 127, 41 NE 56; Cutler v. 
Winsor, 6 Pick. (Mass.) 335, 17 AmD 
385. 


75. Webb v. Peirce, 29 F. Cas. No. 
17,320, 1 Curt. 104 [rev 29 F. Cas. No. 
17,321, 1 Sprague 192]; Sproat v. Don- 
nell, 26 Me. 185, 45 AmD 103; Cutler 
v. Winsor, “6° Pick. (Mass:) 335, 17 
AmD 385. See Stirling v. Loud, 33 


{Md. 486, 440 (‘This agreement, being 


indefinite as to its duration, could be 
terminated by the restoration of the 
vessel to the owner by the master, or 
by their intervention to displace him, 
at the end of any voyage, but not 
while conducting a voyage’’). 

76. Williams v. Hays, 143 N._ Y. 
442, 38 NE 449, 42 AmSR 748, 26 LRA 
153. 

Rights and obligations of coOwners 
generally see supra §§ 82-93. 

77 Williams seve blays,9143 IN. Y. 
442, 38 NE 449, 42 AmSR 743, 26 LRA 
453: 

Charterer as owner pro hac vice in 
general see infra §§ 236-243. 


78... Williams v. Hays, 143 N. Y. 
442, 38 NE 449, 42 AmSR 743, 26 LRA 


vessel pro hace vice, as charterer or lessee thereof,*7 
and not the agent of the other owners.7§ 


[§ 332] 2. Operation and Effect—a. Relations of 
Parties Generally. Where a vessel is so let and hired 
on shares to the master that the transaction is a de- 
mise and the master owner pro hae vice, the effect on 
the rights and obligations of the parties accorded to 
such charter is the same as that resulting from other 
charters of demise generally.*® 
a partner of the vessel owner,*° nor is he the owner’s 
agent,®+ except in so far as he may have been spe- 
cially constituted as such,®? and the owner is not 


The master is not 


158. 


Managing owner in general see in- 
fra §§ 94-101. 


79. See cases infra this note; 
notes 80-83. 


[a] Demurrage.—The master may 
in such case sue the freighter for his 
omissions whereby he is liable for de- 
murrage, and recover in his own 
name. Clendaniel v. Tuckerman, 17 
Barb. (N. Y.) 184. 


[b] Appointment of another mas- 
ter is, it seems, within the power of 
a master chartering ‘a vessel on 
shares so as to become owner pro hac 
vice where there is nothing in his 
agreement with the owner prohibitive 
of, or inconsistent with, such a right. 
Taggard v. Loring, 16 Mass. 336, 8 
AmD 140. See The H. B. Foster, 11 
HY Cas: No. 6,291, 98) Ware, 65 Caner 
makes no difference whether the hirer 
navigates the ‘vessel himself as mas- 
ter or employs another person’’); 
Thompson v. Hamilton, 12 Pick. 
(Mass.) 425, 23 AmD 619 (where the 
master, under such an agreement, ap- 
pointed another as master in his 
place, to take all his rights and as- 
sume all his obligations, which ar- 
rangement was ratified by the owner, 
such a transaction was treated as a 
demise to.the newly appointed mas- 
ter). 


Operation and effect of charters 
conferring ownership pro hac vice 
generally see supra §§ 236-243. 


80. Bridges v. Sprague, 57 Me. 543, 
99 AmD 788; Thompson v. Snow, 4 
Me. 264, 16 AmD 263; Baker v. 
Huckins, 5 Gray (Mass.) 596; Cutler 
Vv, Winsor, 6. Pick. a(Masss) 33500 7 
AmD 385; _Pobias v.. Blin) 21. Vt. 544. 


81. Peters v. Rohrman, 272 Fed. 
838; Somes v. White, 65 Me. 542, 20 
AmR 718; Costa v. Gorton-Pew Ves- 
sels Co., 242 Mass. 294, 136 NE._100; 
Adams v. Augustine, 195 Mass. 289, 
81 NE 192; Rich v. Jordan, 164 Mass. 
127, 41 NE 56; Tucker v. Stimson, 12 
Gray (Mass.) 487; Reynolds v. Top- 
pan, 15 Mass. 370, 8 AmD 110. 


[a] Statements and declarations 
of the master, under such an arrange- 
ment, are not binding on the owners 
as those of their agent. Tucker v. 
Stimson, 12 Gray (Mass.) 487. 


82. Mayo v. Snow, 16 F. Cas. No. 
9,356, 2 Curt. 102; Rich v. Jordan, 164 
Mass. 127, 41 NE 56. 


and 


248 [58 C.J.] 
liable on the master’s contracts;** but, where the 
sailing on shares is not a demise, the general owners 
are liable as principals for the contracts af the mas- 
ter, acting as their agent, which are duly authorized 
or ratified.** 


[§ 333] b. Rights with Respect to Vessel’s Earn- 
ings. The agreement of the owner and the master 
sailing the vessel on shares controls the existence 
and enforceability of their several rights to share in 
the proceeds of the vessel’s employment.*® As to 
third persons generally, who are strangers to the 
charter, where a ship is chartered to the master to 
sail on shares as owner pro hae vice, the general 
owner’s right to earnings of the vessel is a personal 
right against the master, dependent on the terms of 
the contract, and not a right against the proceeds 
arising from her use.“ The general owner must, in 
such ease, be content to take his place among the 
other general creditors of the master;** he cannot 
maintain any action against the freighter for the 
freight earned by the vessel during such an arrange- 
ment;5* he cannot interpose his claim as owner to 
prevent the party liable for the freight money from 
offsetting against it any claim which he may have 
against the master;°® and he has no such interest 
in the proceeds of the vessel’s employment that he 


83. Peters v. Rohrman, 272 Fed. 
338; Sproat v. Donnell, 26 Me. 185, 


SHIPPING 


Where a master, sailing a vessel on 
shares, but not as owner pro hac vice, 


[$§ 332-333 


can interpose to prevent a personal creditor of the 
master from reaching them when they are in the 
hands of a third person to whom they have been 
transferred by the master,®® or that he ean prevent 
them from being held, while still in the hands of 
the freighter, for any vigilant creditor of the mas- 
ter’s who makes a timely foreign attachment.*? 
Moreover, according to some authority, even as be- 
tween the owner and the master the effect of such 
an agreement is merely to make the latter the debtor 
of the former, bound by a personal contract to pay 
the owner as compensation a sum for the use of the 
vessel to be determined on the basis of her net earn- 
ings,®°? not constituting the master trustee for the 
owner,®? nor giving to the latter any direct interest 
in the funds earned by the vessel until the severance 
and payment of the agreed share to him.°* However, 
according to other authority, as against the master 
himself, who has chartered the vessel, the right is 
not a mere personal right hke that of any ordinary 
creditor,®® but is a right to a share in the particular 
funds comprising the earning of the vessel;°® and 
the same is true as against a third person who, with 
knowledge of all the facts, is authorized by the mas- 
ter to receive the earnings and who promises to pay 
the owner his share thereof;®*? as between such per- 


by the master and of his division of 
the earnings, and where they actually 
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45 AmD 1038. 


[a] Failure to transport.—W here 
a master, to whom a vessel was so 
chartered on shares as to constitute 
him owner pro hac vice, chartered the 
vessel to another for the carriage of 
freight on a stipulated voyage which 
he failed to make, for which reason 
his charterer was compelled to ship 
the cargo on another vessel at a high- 
er freight rate, the general owners of 
the ship were not responsible person- 
ally for damages occasioned by the 
ship’s failure to perform its engage- 
ment for carriage. Peters vy. Rohr- 
man, 272 Fed. 338. 


[b] Purchase of goods (1) as car- 
go by the master, charterer under a 
share agreement, did not render the 
owner liable for the goods thus pur- 
chased (Thompson v. Snow, 4 Me. 264, 
16 AmD 263), (2) although the mas- 
ter, when purchasing, directed the 
sellers to charge the goods to the 
owners (Thompson v. Snow, supra), 
(3) and although the latter had, 
shortly prior to the purchase, ‘in- 
formed the master that he must, or 
had better, look out for a cargo 
(Thompson v. Snow, supra). 


Contracts for repairs, supplies, and 
materials see infra § 334. 


Liability on contracts for delivery 
of cargo see infra § 336. 


84 Lyman v. Redman, 23 Me. 289; 
McCready v. Thorne, 49 Barb. (N. Y.) 
438. 

[a] Purchase of cargo.—Although 
the master is not ordinarily author- 
ized to purchase goods with which to 
freight a vessel, if he does so on 
proper authority, or if his act is rati- 
fied, the owners are liable to the 
sellers of the goods, although the 
master was sailing the vessel on 
shares but under an arrangement 
whereby he did not have possession 
and control and which was not, there- 
fore, a charter or demise of the ves- 
sel. Lyman v. Redman, 23 Me. 289. 


[b] Loans for port charges.—(1) 


borrowed money for port charges, the 
loan was recoverable from the vessel 
owners. McCready v. Thorne, 49 Barb. 
(N. Y.) 488. (2) And this was true, 
although the master undertook, by his 
agreement with the owners, to pay the 
port charges, when the lenders were 
without knowledge or notice of such 
provision. McCready v. Thorne, su- 
pra. 


85. See cases infra this note; 
notes 86-3. 


{a] Damage for detention of ves- 
sel—Where the master of a vessel 
sailed her on shares, taking posses- 
sion and control and becoming owner 
pro hac vice, and where the vessel 
sailed to a foreign port on her return 
voyage from which she was captured 
by a Colombian privateer and con- 
demned after a detention of several 
months, and where the Colombian 
government afterward paid the agent 
of the owners the full value of the 
vessel and of her freight on her re- 
turn voyage, and a further sum as de- 
murrage with interest on each item 
from the day of capture, the sum al- 
lowed as demurrage was held, under 
the circumstances, properly to be con- 
sidered as in lieu of earnings of the 
ship lost by the detention, and the 
master to whom the ship was demised 
was entitled, under the arrangement, 
to the proportion of the earnings 
which it was stipulated that he 
should receive. Coggeshall v. Read, 5 
Pick, (Mass.) 454. 


86. Bridges v. 
543, 99 AmD 788. 
notes 87-91. 


[a] Exception.—The fund is so far 
to be considered as the owner’s, lhow- 
ever, as to be subject to the expenses 
of necessary Supplies and repairs so 
as to prevent the hypothecation of the 
vessel by the master for funds for 
such supplies to those having knowl- 
edge of the existence of the earnings, 
although without knowledge of the 
sailing arrangement, especially where 
they know at the time of furnishing 
eredit of the desertion of the vessel 


and 


Sprague, 57 Me. 
And sée cases infra 


‘the property of 


assist him, to their own profit, in such 
a course of conduct. Thomas v. Os- 
born, 19 How. (U. S.) 22,15 L. ed. 534. 


87. Bridges v. Sprague, 57 Me. 543,- 
99 AmD 788. 


88. Bridges v. Sprague, supra; 
eee v. Holmes, 10 Metc. (Mass.) 


89. Bridges v. Sprague, 57 Me. 543, 
99 AmD 788; Manter v. Holmes, 10 
Mete. (Mass.) 402. 


$0. Adams v. AuguStine, 195 Mass. 
289, 81 NE 192. 


[a] Rule applied.—Where a ship 
was let to a master on shares so as to 
constitute him owner pro hac vice, to 
be employed on a fishing cruise, and 
the master, without having paid the 
owner his agreed share, sold the catch 
to a third person on credit, which 
third person was trusted by a general 
ereditor of the master, the general 
owner of the vessel could not inter- 
pose to defeat the trustee process by 
claiming the right to the catch and 
the proceeds. Adams y. Augustine, 
195 Mass. 289, 81 NE 192. 


91. Bridges v. Sprague, 57 Me. 543, 
99 AmD 788. 


92. Tobias v. Blin, 21 Vt. 544. See 
Cox v. Delano, 14 N. C. 89, 90 (“Where 
a part of the profits themselves is 
[the own- 
er], he is then a partner. Where 
their amount merely ascertains the 
amount of a debt or duty, but they 
themselves do not belong to Ae Ary 
[him], there is not a partnership”). 


98. Tobias v.. Blin, 21 Vt. 544. 
94. Tobias v. Blin, supra. 
95. Williams v. Williams, 23 Me. 


96. Williams v. Williams, supra. 
97. Williams yv. Williams, supra. 
See Stirling v. Loud, 33 Md. 436 


(where the master, owner pro hac 
vice by virtue of a share agreement, 
chartered the vessel to third persons 
who, after having paid a part of the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 333-334] 


sons arid the real owner, the earnings when collected 
are equally the money of the owner and the master,?’ 
and the latter, or his representative, becomes a trus- 
tee of the owner’s share when received, and holds it 
for his use,®® and may be sued by the owner there- 
for. Where, under such a demise, the master em- 
ploys the vessel in several successive voyages, the 
owner’s right to a share of the earnings, in the ab- 
sence of anything to the contrary in the agreement, 
has been held to be a right to a proportionate part 
of the total earnings of the vessel, taken together, 
and not a number of separate rights to a proportion- 
ate share of the earnings of eaeh particular voyage 
of the several which are made.? Where the master, 
under the arrangement for division of earnings, is 
not the charterer, the whole freight belongs to the 
owner, subject to the usual incidents appropriate to 
that right.* One party to the transaction may, by 
his conduct, estop himself from seeking a deduction, 
from the amount due the other, of a claim held 
against such other.* 


Charter to shipper on shares. Where a third per- 
son, not the master and not in possession and control 
of the vessel, hired a ship’s services on shares, by 
sending out a certain amount of money for invest- 
ment, on an agreement that the owner should take 
a share in the profits of the venture as the hire of 
the vessel, there must have been a profit on the whole 
adventure before the owner was entitled to claim 
anything;° and if the vessel and part of the cargo 
were lost, the owner was not entitled to share in the 
profits on that portion of the cargo that was saved, 


charter money due by them, were no-| redelivered the vessel, and made an 
of accounts 
transferor under which he received 
payment for the carriage in question, 
and where the transferor 


tified by the general owner to retain 
the balance, which they did, and 
where creditors of the master, for 
supplies furnished the vessel, gar- 


adjustment 
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where there was a loss on the adventure as a whole.® 
The owner, where the ship is thus hired, cannot re- 
tain from the charterer’s share an amount sufficient 
to pay for the loss and expenses or a pro rata por- 
tion thereof, occasioned by the vessel’s unseaworthi- 
ness.‘ However, where the respective shares of the 
parties have once been determined and an effectual 
division and appropriation of the profits made, the 
owner may retain the amount thus set aside to him 
as his share of the earnings on the adventure,® with- 
out deduction by reason of the failure of the firm 
with whom the charterer’s share was deposited, in 
the exercise of reasonable prudence and care, and 
the consequent loss-to them.® Where a cargo is thus 
shipped, the profits are to be estimated on a sale at 
the destination of the vessel, and if the voyage is 
broken up by an overwhelming calamity, it not being 
shown that independently of the accident the goods 
would ever have arrived, or that, if they had, any 
profit would have been made, the claim to a share in 
the profits, being for mere possibilities and contin- 
gencies, is incapable of being estimated.!° 


[§ 334] c. Liability for Supplies, Repairs, and 
Materials. In accordance with the rules applicable 
to demises of vessels in general,!! where a master 
hires a vessel on shares under an agreement making 
him owner pro hae vice, he is responsible for nee- 
essary repairs, supplies, or materials,1? including 
portions of the cargo used as fuel for the vessel, 
and the general owner ordinarily is not personally 
hable for such items.1* Where, however, the share 
agreement is not a charter, the general owner re- 


“sreat general bill.’—Even if the 
general owner, by signing a ‘‘great 
general bill” at the end of the voy- 
age, assume a share of the liability 
for supplies and materials bought by 


with the 


then de- 


nisheed the charterer for such unpaid 
balance of the charter money, the 
vessel owner could successfully in- 
terpose his claim to a share of the 
earnings to defeat the garnishment, 
the balance being held in trust for 
his benefit). 


98. Williams v. Williams, 23 Me. 
V7. : 


99. Williams v. Williams, supra. 
1. Williams v. Williams, supra. 
2. Stirling v. Loud, 33 Md. 436. 


[a] Thus the master does not take 
a right to his share of the earnings 
of the last voyage or voyages inde- 
pendent of any offset or deduction by 
the owner in respect of previous voy- 
ages. Stirling v. Loud, 33 Md. 436. 


3. Sims v. Howard, 40 Me. 276. 


[a] Suit against freighter in ves- 
sel owner’s name for amount due for 
the carriage of cargo is maintainable. 
Sims v. Howard, 40 Me. 276. 


4 Tobias v. Blin, 21 Vt. 544. 


_[a] Tllustration.—Where a vessel 
owner delivered the vessel to another 
under an executory contract to sell, 
whereby it was agreed that the trans- 
feree should carry for the transferor 
such freight as might be required and 
apply the amount to the purchase 
price, and where the transferee, being 
requested to carry freight, procured 
the carriage to be made by a third 
person who had chartered the vessel 
from the transferee, of which trans- 
actions between the transferee and 
the charterer the transferor was un- 
aware, and where the transferee sub- 
sequently threw up the sale contract, 


mised the vessel to such third per- 
son on shares, the latter could not, 
when sued by the transferor for his 
share of the earnings, deduct there- 
from the amount due him on the car- 
riage in question, at least where the 
prior settlement with the transferee 
was made in ignorance of his claim 
and where it did not appear that the 
third person had originally credited 
the transferor as his debtor for such 
carriage. Tobias v. Blin, 21 Vt. 544. 


5. Pearce v. Phillips, 4 Mass. 672. 
6. Pearce v. Phillips, supra. 


7, Putnam v. Wood, 3 Mass. 381, 3 
AmD 179. 


8. Gilchrist v. Ward, 4 Mass. 692. 
9. Gilchrist v. Ward, supra. 


10. The Nathaniel Hooper, 
Cas. No. 10,032, 3 Sumn. 542. 


ll. liability of charterer as own- 
er pro hac vice for supplies, repairs, 
and materials generally see supra § 
239. 


12. Mayo v. Snow, 16 F. Cas. No. 
9,356, 2 Curt. 102; Webb v. Peirce, 
2B Cass Nowl7,320,.1 Curt. 104 Trev 
29 F. Cas. No. 17,321, 1 Sprague 192]; 
Sproat v. Donnell, 26 Me. 185, 45 AmD 


103; Houston v. Darling, 16 Me. 413; 
Stirling v. Loud, 33 Md. 436. See 
Kenzel v. Kirk, 2 Abb. Dec. (N. Y.) 


500, 32 HowPr 269 [aff 37 Barb. 118, 
21 HowPr 184] (dictum to same ef- 
fect). 

[a] Making out bill of supplies to 
owner or vessel does not alter the lia- 


bility in this respect. Stirling v. 
Loud, 33 Md. 436. 
[b] Effect of owner’s signing 


age debe 


the master, it has been held that a 
release of the master’s liability by 
the creditor releases that of the own- 
er, who is by his assumption a joint 
debtor with the master for such sup- 
plies. Houston v. Darling, 16 Me. 413. 


13. Sproat v. Donnell, 26 Me. 185, 
45 AmD 108. 


14. Theo. 8B. Hosters) Macas: 
No. 6,291, 3 Ware 165; Mayo v. Snow, 
Os ia Calsca None oso 6.) am Outen O25 
Webb v. Peirce, 29 F. Cas. No. 17,320, 
1 Cunt 1049 [rev 6295 Caste Nom dene 
321, 1 Sprague 192]; Sproat v. Don- 
nell, 26 Me. 185, 45 AmD 103; Win- 
sor v. Cutts, 7 Me. 261; Stirling v. 
Loud, 33 Md. 436; Costa v. Gorton- 
Pew Vessels Co., 242 Mass. 294, 136 
NE 100; Rich v. Jordan, 164 Mass. 
127, 41 NE 56; Tucker v. Stimson, 12 
Gray (Mass.) 487; Baker v. Huckins, 
5 Gray (Mass.) 596. See Thomas v. 
Osborn, 19 How. (U:. S.) 22, 15 L. ed. 
534; Flaherty v. Doane, 9 F. Cas. No. 
4,849, 1 Lowell 148 (both recognizing 
rule); Bridges v. Sprague, 57 Me. 
543, 99 AmD 788 (dictum to same ef- 
fect). But see Skolfield v. Potter, 22 
F. Cas. No. 12,925, 2 Ware 394 (recog- 
nizing rule as to supplies generally, 
but holding it inapplicable as to sea- 
men’s wages). 


[a] Owner’s agreement to furnish 
repairs (1) does not make him liable, 
under such a chartering, for supplies, 
which are not of that class (Baker v. 
Huckins, 5 Gray (Mass.) 596), (2) 
such as those used in victualing the 
vessel (Baker v. Huckins, supra). 


[b] Effect of special agreement 
for purchase of supplies.—(1) Where 
the owners specially agree to furnish 
certain supplies, appointing the mas- 


250. (58°C. J.) 


mains liable for supplies, repairs, and provisions fur- 
However, whatever the char- 
acter of the transaction, if the owner or his agent 
specifically requests and obtains the furnishing of 
the supplies on his personal undertaking and credit, 
he is liable for them to the person who has supplied 


nished to the vessel.!® 


them.1® 


[§ 335] d. Liability for Tortious Management and 
Navigation. In accordance with the rules applicable 
to charters constituting demise in general,'’ the 
master, chartering a vessel on shares so as to become 
owner pro hae vice, is liable for any injury to third 
persons from negligent management or navigation of 
the vessel,'*® and the general owner is absolved from 
However, where the share ar- 
rangement is not a demise to the master, the owner 
remains liable for injuries caused by tortious con- 


liability therefor.?® 
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sel.?° 


not barratry.?? 


Barratry of master. J 
master is barratrous, but the master is, under a hir- 
ing of the vessel on shares, charterer of the vessel 
and owner pro hae vice, such wrongful conduct 1s 


[§§ 334-336 


Where the conduct of the 


[§ 336] e. Liability for Injury to, or Nondelivery 


of, Cargo. 


duct in the management and navigation of the ves- 


ter, the charterer, as their agent to 
procure them, they are liable for such 
supplies, not because the purchaser 
was the master, but because of the 
special authority thus given him 
(Mayo v. Snow, 16 F. Cas. No. 9,356, 
2 Curt, L02)57 (2) "but, their Wability 
does not extend, by virtue of such 
circumstances, to any supplies other 
than those thus provided for (Mayo 
v. Snow, supra). 


{c] Agreement in settlement of 
fishermen’s strike, that the captain 
or owner would furnish the gear and 
collect ten per cent of the share of 
each member of the crew on each 
trip until the cost was paid, and then 
the gear should be free gear and no 
charge made for its use, and that lost 
and condemned gear, and the general 
upkeep of the gear, should be paid 
for out of the gross stock before di- 
vision among the owner and the cap- 
tain and the crew, gave the captain, 
chartering and sailing a vessel on 
shares as owner pro hac vice, no ex- 
press or implied authority to act as 
the owner’s agent in the purchase 
of the new gear, and imposed no lia- 
bility of repayment for such pur- 
chase on the vessel owner. Costa v. 
Gorton-Pew Vessels Co., 242 Mass. 
294, 136 NE 100. 


[d] Vessel may be liable (1) how- 
ever, under such an arrangement for 
the master’s contracts for supplies 
and repairs (Thomas vy. Osborn, 19 
How. CUMS?) 22,15 ted ost. The 
BiB: hosters LL hs CasmiNion 6;2:942 03 
Ware 165. See Flaherty v. Doane, 9 
F. Cas. No. 4,849, 1 Lowell 148 [hold- 
ing that the master sailing on shares 
as owner pro hac vice may impress 
on the vessel a lien for seamen’s 
wages, which, on the wreck of the 
ship and her sale by the owners, fol- 
lows the funds and is a charge en- 
forceable against the proceeds in the 
hands of the owners by suit against 
them]), (2) or may be hypothecated, 
in case of reasonable necessity, by 
the master, to secure funds with 
which to provide it with supplies and 
repairs required to enable him to put 
the vessel in shape to prosecute its 
voyages (Thomas v. Osborn, supra); 
(3) but not where there is no reason- 
able necessity for such hypotheca- 
tion, as where the person furnishing 
funds is aware that the master is 
‘sufficiently supplied to provide the 
required supplies and repairs and 
does not need to avail himself of the 


vessel’s credit (Thomas v. Osborn, 
supra). 
fe] Lack of knowledge of person 


furnishing supplies, of the arrange- 


ment under which the vessel is sailed, 
does not operate to render the general 
owner liable for such supplies. Webb 
v. Peirce, 29 F. Cas. No. 17,320, 1 Curt. 
104 [rev 29 &. Casi’ No. 17532351 
Sprague 192]; Winsor v. Cutts, 7 Me. 
261; Rich v. Jordan, 164 Mass, 127, 
41 NE 56. 


15. Noyes v. Staples, 61 Me. 422; 
Vose v. Cockroft, 44 N. Y. 415 [aff 
Kenzel v. Kirk, 2 Abb. 
500, 32 HowPr 269 [aff 
37 Barb. 113, 21 HowPr 184]; Saxton 
v. Read, Lalor (N. Y.) 323. See Hard- 
ing v. Souther, 12 Cush. (Mass.) 307 
(holding owners liable for wages of 
cook, constituting part of the “‘little 
generals’). 


[a] Agent ordering repairs for a 
vessel operated by him on shares with 
the owner has been held liable for 
the cost of such repairs to the per- 
son furnishing them, although there 
was no demise and no partnership. 
Dry v. Boswell, 1 Campb. 329, 170 Re- 
print 975. 


[b] Knowledge of arrangement. by 
person furnishing supplies does not 
alter this usual rule of liability nor 
prevent his acquiring a lien against 
the vessel. Vose v. Cockroft, 44 N. 
Y. 415 [aff 45 Barb. 58]. 


[c] Express agreement of master 
to furnish supplies and repairs (1) 
which, even though the vessel is not 
chartered, is incorporated in the 
transaction whereby the master sails 
the vessel on shares, and known, at 
the time the supplies are furnished, 
to the persons so doing, imposes the 
whole expense of supplies and repairs 
comprised within the terms of the 
stipulation on the master, and ab- 
solves the owner of any personal lia- 
bility therefor (Fox v. Holt, 9 F. Cas. 
No. 5,012, 4 Ben. 278, 36 Conn. 558), 
(2) except as to implements and ar- 
ticles currently required for neces- 
sary and permanent use on board the 
ship (Fox v. Holt, supra); (3) and 
the same is true where the custom- 
ary terms of the “lay’’ on which the 
vessel is sailed require the master 
and crew to furnish supplies and the 
furnisher, knowing that the vessel 
is being sailed on a lay, neglects to 
inquire as to its terms, such conduct 
on his part manifesting a lack of 
reasonable diligence (The Francis J. 
O’Hara, Jr., 229 Fed. 312). 


{a] Liability of security title 
holder._—-A master appointed by the 
owner, and sailing the vessel on 


shares with him, has no power to 
bind one who holds the title merely 
as security, for supplies furnished in 


For later cases, developments and changes in the law see Annotations, 


In accordance with the rules generally 
applicable to charters constituting the charterer 
owner pro hae vice,?? where the master charters a 
vessel on shares so as to become owner pro hae vice, 
he alone is personally liable for injury to, or non- 
delivery of, the cargo,?* and the general owner is not 
subject to personal lability for such matter 
However, where the arrangement for sharing profits 
does not amount to a charter and demise to the mas- 
ter, the general owner is answerable for the non- 


g.24 


her home port, by representing that 
such person is the owner. Harriman 
v. Dodge, 11 F. Cas. No. 6,104a. 


16. Paine v. Silva, 168 Mass. 432, 
47 NE 118, 171 Mass. 276, 50 NE 1126. 


17. Liability of charterer as own- 
er pro hac vice for negligence gen- 
erally see Supra § 240. 


18. Thorp v. Hammond, 12 Wall. 
(U._S.) 408, 20 L. ed. 419; Webster 
v. Disharoon, 64 Fed. 143; Somes vy. 
White, 65 Me. 542, 20 AmR 718. 


19. Webster v. Disharoon, 64 Fed. 
143; Somes v. White, 65 Me. 542, 20 
AmR 718. See Thorp v. Hammond, 
12 Wall. (U. S.) 408, 20 L. ed. 419 
(where a part owner and master of 
a vessel sailed her on shares under 
a demise, he was held liable for in- 
juries from negligent navigation, 
and the court was evenly divided on 
the question of affirming the holding 
of the lower court that the other 
owners were not liable, decreeing re- 
lief, however, only against the part 
eee who was master and charter- 
er). 


_ [a] Vessel is liable, however, for 
injuries resulting from such negli- 
gent navigation. Webster v. Disha- 
roon, 64 Fed. 143. 


20. Scarff v. Metcalf, 107 N. Y. 
211, 13 NE 796, 1 AmSR 807; Steel 
v. Lester, 3 C. P. D. 121. 


21. Taggard v. Loring, 16 Mass. 
336, 8 AmD 140; Hallet v. Columbian 
Ins.(Co:, sy JOhnssCNa Ye ices 


22. Giability of charterer as own- 
er pro hac vice for injury to, or non- 
delivery of, cargo generally see su- 
pra § 241. 


23. Bonzey v. Hodgkins, 55 Me. 982 
Thompson v. Hamilton, 12 Pick. 
(Mass.) 425, 23 AmD 619; Cutler v. 
REE ee as (Mass.) 3385, 17 AmD 

: uckerman y. Brown, 17 B , 
CNEGNES kOe a 
24. Bonzey v. 


Hodgki 
98; Sproat v. eageree ee oS 


Donnell, 26 Me. 1 

45 AmD 108; Thompson v. Tiatih 
ton, 12 Pick. (Mass.) 425, 23 AmD 
619; Cutler v. Winsor, 6 Pick, (Mass.) 
835, 17 AmD 385; Reynolds v. Top- 
pan, 15 Mass. 370, 8 AmD 110; Tuck- 
erman y. Brown, 17 Barb. (N. TY DORs 
See Bridges v. Sprague, 57 Me. 543 
99 AmD 788 (dictum to same effect). 


[a] Wessel may be pledged b 
master, acting as owner Br Rae ee 
however, to the due performance of 
the contract of carriage so as to 
make it liable for nondelivery. Ar- 
thur v. The Cassius, 1 F. Cas. No. 564 
2 Story 81. iris: 


same title and section number, 


§§ 336-337] 


fulfillment of the contract of carriage.?5 


[§ 337] Y. Actions on Charter Parties?°—1, In 
General. Actions on charters, in addition to lying at 
law in the same manner as other m ct 
tracts,*" or to forming the basis of suits in equity 
im appropriate cases,°* come within the jurisdiction 
of admiralty,?® the general rules which apply to ac- 
tions on maritime contracts*®® applying to such ac- 


25. Arthur v. The Cassius, supra; 
Emery v. Hersey, 4 Me. 407, 16 AmD 
268; Howard v. Ross, 3 N. C. 333; 
Associated Portland Cement Mfrs., 
Ltd. v. Ashton, [1915] 2 K. B. 1 [rev 
POS tae Reps IN. Sx 72767: 


26. Actions for: 

Freight of goods carried generally see 
infra §§ 859, 860. 

‘Loss of, or injury to, cargo shipped 
generally see infra §§ 790-813. 


Manner of enforcing arbitration 
Sonnete in charter parties see supra § 
3. 


27. See cases infra this note; 
passim infra §§ 338-348. 


[a] Comparative negligence rule 
of admiralty, and not the ordinary 
common-law rule of contributory neg- 
ligence, has been held applicable to ac- 
tions for maritime torts, even though 
they be brought in state courts in the 
same manner as are other civil ac- 


and 


tions. Burton v. May, 212 Ala. 435, 
103 S 46. 
[b] Indebitatus assumpsit has been 


held to be a proper action for the re- 
covery of charter hire. Wheeler v. 
Curtis, 11 Wend. CN. Y.)..653. 


[c] British Indemnity Act of 1920. 
—A petition of right alleging that 
suppliants’ vessel has been requisi- 
tioned on the terms of an agreed char- 
ter party, and either a breach by the 
admiralty of the terms of the charter 
party resulting in damage to suppli- 
ants or a claim for indemnity arising 
from the terms of the charter party, 
is not barred by Indemnity Act (1920) 
§ 1. Royal Mail Steam Packet Co. v. 
PUCELs Oy pein Ee SOL LeVwd.t) Ds Lad. 
554]. 


Concurrence of remedy at common 
law and in admiralty see Admiralty § 
21. 


28. See cases infra this note. 


[a] Equity suits on charters.—(1) 
Where the facts make out an appro- 
priate case for equitable jurisdiction, 
an action on a charter party may be 
properly brought in equity under the 
rules of procedure and the doctrines 
as to parties generally prevailing in 
equity (Coster v. New York, etc., R. 
Co., 13 N. Y. Super. 48, 12 N. Y. Super. 
677, 3 AbbPr 332. See Dominion Coal 
Co., Ltd. v. Lord Strathcona SS. Co., 
57 N. S. 113, [1924] 2 DomLR 66 [de- 
cree for plaintiff in action for specific 
performance of charter terms and to 
enjoin the use of the vessel otherwise 
than as provided in the charter]) (2) 
and those as to appeal and error (Tor- 
ras v. Raeburn, 108 Ga. 345, 33 SH 
989), (3) and subject to the ordinary 
rules with respect to the joinder of 
legal and equitable causes of action 
(Coster v. New York, etc., R. Co., 
supra). 

29. Morewood v. Enequist, 23 How. 
(U. S.) 491, 16 L. ed. 516; Raymond v. 
Tyson, 17 How. (U. S.) 53, ise ee ed. 
47; The Isle of Mull, 278 Fed. 131 
[rev 257 Fed. 798 and certiorari den 
sub nom. Gans SS. Line v. Isles Steam 
Shipping Co., 257 U. S. 662, 42, SCE 
270, 66 L. ed. 423]; The Hercules, 129 
Fed. 945 [aff 134 Fed. 705, 67 CCA 
259]; The Thomas P. Sheldon, as 
Fed. 779; The Ripon City, 102 Fed. 
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actions on con- 
of an executory 
dise,?* but even 


176, 42 CCA 247; Dunbar vy. Weston, 
93 Fed. 472; The Harvey and Henry, 
86 Fed. 656, 30 CCA 330; The Oregon, 
55 Fed. 666, 5 CCA 229; Haller v. Fox, 
51 Fed. 298; The Baracoa, 44 Fed. 
102; The Augustine Kobbe, 37 Fed. 


696; Paterson vy. Dakin, 31 Fed. 682; 
The Alberto, 24 Fed. 379; The J. F. 
Warner, 22 Fed. 342; The Maria 


Luigia, 18 Fed. 556; The Fifeshire, 11 
Fed. 743; Maury v. Culliford, 10 Fed. 
388, 4 Woods 118; Atlantic, etc., 
Guano Co. v. The Robert Center, 2 
F. Cas. No. 630; Certain Logs of Ma- 
hogany, 5 F. Cas. No. 2,559, 2 Sumn. 
589; Drinkwater v. The Spartan, 7 F. 
Cas. No. 4,085, 1 Ware 145; Nine Hun- 
dred and Forty-Hight Pieces of Lum- 
ber, L38 BY Casi No. 10;270, 0 Ben 339; 
The Volunteer, 28 F. Cas. No. 16,991, 
1 Sumn. 551; Fessenden v. Cargo of 
The Charles, 1 Hawaii 161. See Can- 
non v. Vose, 5 F. Cas. No. 2,386a (or- 
dering reference to commissioner of 
libel based on charter party). 


“A charter party is a maritime con- 
tract, and, as between the parties to 
it a court of admiralty has jurisdic- 
tion to determine the obligations aris- 
ing therefrom, and whether they have 
been violated; and that, in an action 
in personam or in rem.” Paterson v. 
Dakin, 31 Fed. 682, 684. 


Jurisdiction of admiralty in Eng- 
land of actions arising on charters 
see Admiralty § 75 text and notes 62— 
70. 


30. Admiralty jurisdiction 
contracts see Admiralty §§ 66-91. 


31. See cases infra this note. 


[a] Customs officers of foreign 
port do not constitute a proper forum 
in which to claim redress for breach 
of a charter party for an American 
vessel signed on the high seas. The 
Ira B. Ellems, 50 Fed. 934, 2 CCA 85 
[aff 48 Fed. 591]. 


[b] Where rules of admiralty 
make no provision for particular mat- 
ter, such as certain proceedings un- 
der charter parties, the practice of ad- 
miralty courts with reference to such 
matters, independent of specific ad- 
miralty rules, is controlling. The J. 
F. Warner, 22 Fed. 342. 


{c] Nonmaritime personal stipnia- 
tions and contracts.—Where the own- 
er of a vessel under charter for the 
West Indies agreed by letter that, if a 
certain price could not be obtained at 
a designated port, the vessel should 
proceed to another, and he violated 
the agreement, admiralty has not ju- 
risdiction of the case, as the latter 
agreement was merely of a personal 
nature and not maritime in character, 
such an agreement not being within 
the jurisdiction of admiralty, whether 
incorporated in the charter or not. 
Alberti v. The Virginia, 1 F. Cas. No. 
141, 2 Paine 115. 


[ad] Joining causes of action for 
possession and for damages.—The 
charterer is entitled to join a cause 
of action for possession of the cargo 
with one of damages for breach of 
warranty of seaworthiness in a Single 
libel. The Director, 36 Fed. 335, 13 
Sawy. 479, 34 Fed. 57, 13 Sawy. 172, 26 
Fed. 708. 


[e] Right 


over 


to collect dispatch 
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tions.** In cases of breach of charter, a libel may 
lie jointly in rem against the vessel and in personam 
against the owner.*? 
cation in admiralty proceedings,?® admiralty ordi- 
narily has not jurisdiction of a libel in rem for breach 


Under rules of general appli- 


contract whereby a vessel is char- 


tered to lbelants for the transportation of merehan- 


as to such a contract the court of 


money may be enforced by a proceed- 
ing in rem. .The Corvus, 288 Fed. 973 
[aff 282 Fed. 939]. 


{f] Recoupment.—While the char- 
terer is entitled to recoup any dam- 
ages set up in the answer which arose 
out of any breach of the charter party 
by the owners of the vessel, to the 
amount of such freight, for any claim 
beyond that he must resort to his own 
proper action. Holyoke v. Depew, 12 
EF. Cas. No. 6,652, 2 Ben. 334. 


[g] County courts in England.— 
(1) A county court has jurisdiction 
to entertain an action in rem for 
breach of charter party, under County 
Courts Admiralty Jurisdiction Amend- 
ment Act (1869) § 2 subs 1, although 
the res has been sold by order of the 
high court; and the writ may properly 
be served on the proceeds in the high 
courts. The» Montrosa,, Plo 17iiees ils 
(2) Where an action in rem was 
commenced in the city of London 
court under this statute and the ac- 
tion was afterward transferred to the 
admiralty division of the high court, 
it was held that the city of London 
court had jurisdiction to entertain the 
action, and by the transfer from it the 
admiralty division obtained jurisdic- 
tion to hear and determine it, al- 
though it could not have been insti- 
tuted originally in the admiralty divi- 
sion. The Montrosa, supra. 


{h] Illustrations.—(1) In a libel 
against a charterer for injury to a 
vessel, based solely on negligence, and 
wherein the charter was referred to 
only for the purpose of showing 
privity, libelant was entitled to recov- 
er only against a third party, brought 
in under rule 59, and found solely in 
fault. C. F. Harms Co. v. Upper Hud- 
son Stone Co., 225 Fed. 630 [aff 234 
Fed. 859,148 CCA 457]. (2) Wherea 
charter provided that the charterer 
should furnish bunker coal, paying the 
owner for such aS were on board at 
the beginning of the charter and be- 
ing paid by the owner for those on 
board when it terminated, and where, 
during the charter term, the vessel 
was requisitioned so as to give rise to 
frustration, and the requisitioning 
government paid the owner for the 
bunker coal then on board, the latter 
was compellable, on a libel in ad- 
miralty, to pay over to the charterer 
the money thus received. The Isle of 
Mull, 257 Fed. 798 [rev on other 
grounds 278 Fed. 131 (certiorari den 
sub nom. Gans SS. Line v. Isles Steam 
Shipping Co., 257 U. S. 662, 42 SCt 
270, 66 L. ed. 423) ]. 


32. The J. F. Warner, 22 Fed. 342. 


[a] Claim of charterer for dead 
freight, which is in the nature of one 
for loss of profits, is not enforceable 
in a suit in rem as a lien on the ves- 
sel. Clinton v. Smith, 249 Fed. 119, 
161 CCA 171 [mod 242 Fed. 582]. 


Joinder of proceedings in rem and 
in personam for same cause of action 
see Admiralty §§ 139, 140. 


-83. Executory contracts as subject 
matter of admiralty jurisdiction see 
Admiralty § 70. ; 


34. The J. F. Warner, 22 Fed. 342; 
The Pauline, 19 F. Cas. No. 10,848, 1 
Biss. 390. 
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admiralty has been held to have jurisdiction in per- 


sonam.?° 


Time of bringing action. The general rules as to 
the time of bringing suit,*® including those prevail- 
ing in admiralty if the action on the charter party is 
in admiralty,*? are applicable to actions on charter 
An action for charter money brought be- 
fore the owner’s right thereto under the charter par- 
ty accrues is prematurely commenced.?® 


parties.*§ 


[§ 338] 2. Parties. The rules as to parties appli- 
cable in civil actions generally,*® and, where the pro- 
ceeding is in admiralty, the principles with regard 


fa] Effect of state statute.—(1) 
Although enforceable in rem in ad- 
miralty, an executory charter party is 
nevertheless, it has been held, a mari- 
time contract, and hence, while a 
state may not by statute create a 
maritime lien nor confer any jurisdic- 
tion on the state courts to enforce 
such a lien in rem, it may neverthe- 
less enlarge the incidents of an execu= 
tory contract maritime in nature, and 
already enforcible in personam in ad- 
miralty, so as to attach a lien enforce- 
able in rem in admiralty to such-a 
contract; and where a state has en- 
acted such a statute plainly and ex- 
plicitly so providing, the statute op- 
erates to remove the bar to admiralty 
proceedings in rem on such contracts 
(The J. F. Warner, 22 Fed. 342), (2) 
although, of course, if the statute 
does not so provide and operate, the 
general rule applies and a libel in rem 
will not be entertained (The Pauline, 
19 F. Cas. No. 10,848, 1 Biss. 390). 


[b] Withdrawal of cargo after 
loading.—If the charterer puts a 
cargo on board, and then takes it out 
and refuses to fulfill the charter party, 
the owner can libel the cargo in rem 
in admiralty for the breach. The 
Hermitage, 12 F. Cas. No. 6,410, 4 
Blatchf. 474. 


35. The J. F. Warner, 22 Fed. 342. 


36. Cross references: 

Conditions precedent to suit generally 
see Actions §§ 72-83. 

Delay in commencement of suit gen- 
erally see Actions § 400. 

Premature commencement of suit 
generally see Actions §§ 396-399. 


37. Premature commencement of 
admiralty suit see Admiralty § 237. 


38. See cases infra note 39. 


[a] Discontinuance of prior suit, 
instituted and then discontinued be- 
fore the filing of the instant libel, is 
immaterial on the question of libel- 
ant’s right to sue. Simpson v. One 
Hundred and Ten Sticks of Hewn 
Timber, 7 Fed. 243. 


[b] Thus (1) although the facts 
be such as to require a tender before 
the filing of a libel, the requirement is 
not without exceptions, and, under 
proper circumstances, the action may 
be commenced without the making of 
any tender, as where ‘the facts nega- 
tive respondent’s readiness or willing- 


ness to pay at all material times. 
Simpson v. One Hundred and Ten 
Sticks of Hewn Timber, 7 Fed. 243. 


(2) <A suit for freight under a char- 
ter, stipulated to be payable by an 
approved acceptance for thirty days 
from the period of discharging the 
cargo, was not premature when 
brought before the expiration of the 
thirty days, where the charterer’s 
agents declined to give the acceptance. 
Ward v. Whitney, 8 N. Y. 442 [aff 5 
N. Y. Super. 399]. 
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39. Cargo of Salt, 5 EH. Cas. No: 
2,406, 4 Blatchf. 224. 


{a] Illustrations.—(1) Where an 
owner libeled a cargo for the charter 
hire, the action was prematurely 
brought and judgment must be given 
for claimant, where the libel was filed 
before the time when, by the terms of 
the charter, the cargo was discharged 
or should have been discharged. 
Cargo of Salt, 5 F. Cas. No. 2,406, 4 
Blatchf. 224. (2) Where the char- 
ter provided for payment of hire to 
be made on the vessel’s return to a 
certain place, an action brought be- 
fore the vessel returned was not main- 
tainable~ Stodard v. Gates, 2 Root 
(Conn.) 157. 7 


40. Generally see Parties 47 C. J. 
Dele 


41. Parties to admiralty proceed- 
ings see Admiralty §§ 145-1538. 


42. See cases infra notes 43-58. 


[a]. Joint owners jointly charter- 
ing (1) vessel are all necessary par- 
ties to an action against the charterer, 
on the charter party, it has been held 
(Coster v. New York, etc., R. Co., 13 
Ney Supers 435002) Ne SY Supers ons 
3 AbbPr. 332), (2) and if some of 
them do not join as plaintiffs, they 
must be joined as defendants (Coster 
v. New York, etc., R. Co., supra). 


[b] Purchaser of chartered ship 
with notice of charter is a proper de- 
fendant to a suit to enjoin the use of 
the vessel in violation of the charter 
terms. Dominion Coal Co., Ltd. v. 
Lord Strathcona SS. Co., 57 N. S. 118, 
[1924] 2 DomLR 66. 


{c] Parties necessary for complete 
determination.—Under Code Proce. 
(1852) § 122, providing that, when a 
complete determination of the con- 
troversy cannot be had without the 
presence of other parties, the eourt 
must cause them to be brought in, in 
an action by an assignee of the char- 
ter against the charterers of a vessel 
to recover the freight money, parties 
who have advanced money necessary 
in a foreign port for the repairs of 
the vessel, in order to enable her to 
complete the voyage, and who have 
commenced an action in another suit 
in this state to reimburse their ex- 
penses, and have enjoined defendant 
from collecting the freight money, 
should be summoned in and made par- 
ties defendant, so that all the ques- 
tions may be settled at one trial. 
euactevent v. Brewer, 17 N. Y. Super. 


{d] Counterclaim by part owner. 
—Where one part owner only of a 
chartered vessel is sued for breach of 
charter for the entire “amount of 
resultant damages, it has been held 
that he can avail himself of a coun- 
terclaim for the full amount of the 
charter hire due. Seaman y. Slater, 
49 Fed. 37. 
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to parties prevailing in admiralty,*1 apply to suits 
on charter parties.*? : 
proper libelants or plaintiffs who are privy to the 
charter or in whose favor it creates such an obliga- 
tion as will serve as a substitute for privity ;** like- 
wise, only persons sustaining such a relation to the 
charter are proper respondents or defendants.** A 
suit for damages, founded on a charter executed in 
the name of the managing owners, either without 
or together with the ship’s husband, may be brought 
in the names of the owners expressed in the instru- 
ment,*® and, similarly, a suit on a charter signed by 
the master, to whom the charter money is to be paid, 


Thus only those persons are 


[e] Contractor with charterer.— 
(1) Where vessels were chartered by 
virtue of the charterer’s agreement 
with libelant to furnish ships for the 
earriage of cargo, the person who had 
thus contracted with the charterer 
was permitted to sue and recover on 
the charters so entered into. At- 
lantic, etc., Guano Co. v. The Robert 
Center, 2 F. Cas. No. 680. (2) Where 
a person to whom the charterer had 
sold part of a cargo contracted to pro- 
vide a proper and suitable berth for 
the discharge of the cargo, and had 
also, independent of this agreement, 
leased the berth in question to the 
charterer for a term of years, such 
contracting party was properly im- 
pleaded in a libel for injury to the 
chartered vessel resulting by reason 
of negligence in connection with the 
berth furnished. Eastern Massachu- 
setts St. R. Co. v. Transmarine Corp., 
42 EF. (2d) 58. 

43. See cases infra this note. 

[a] One of several joint owners 
cannot sue another of their number to 
whom the vessel is chartered on be- 
half of the whole number in an action 
at law for charter hire. Terry v. 
Brightman, 132 Mass. 318. 


[b] Rule applied.—A memoran- 
dum indorsed on a charter party, and 
signed by the master at a port in the 
course of the voyage, whereby he 
agreed to consign the vessel, on ar- 
rival at destination, to a certain firm, 
if a contract at all, was one.between 
the master and the charterers, and 
the firm, not being privy to it, could 
not maintain an action against the 
master for loss of commissions oc- 
casioned by his refusal to make the 
consignment. La Scala v. Boughton, 
37 Fed. 62. 


44. See cases infra this note. 


[a] Joinder of those who are not 
proper parties has been held to be er- 
ror and to justify the court in sus- 


taining exceptions to the libel. 
Chiesa v. Conover, 40 Fed. 496. 
[b] Bule applied.—(1) The mas- 


ter in charge at the time of seizure 
cannot be made liable in personam 
for breach of the charter made by his 
predecessor, even though he has, 


without | consideration, promised to 
execute it. Chiesa v. Conover, 40 Fed. 
496. (2) Where a charter party, 


which is made with the owners only, 
the master not being a party to it, 
stipulates that the master is to sign 
the bills of lading, an action in per- 
sonam-on the charter will not lie 
against the master for failing to sign 
a clear bill, but the remedy is against 
the owners, or in rem against the ves- 
sel. Paterson v. Dakin, 31 Fed. 682. 
(3) And further, in such a situation, 
the brokers or agents of the owners, 
acting throughout in that capacity, 
are not properly respondents. Pater- 
son v. Dakin, supra. 


45. Bangs v. Lowber, 2 F. Cas. No, 
as 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is properly brought in his name alone,‘* and the 
owners need not be joined as libelants.47 
vessel is chartered by agents of the owner without 
disclosing the agency, a suit on the charter may be 
brought by the undisclosed principal as plaintiff.4% 
Suit may be brought on a charter party in their own 
names by the agents of the owners as trustees of an 
A charterer can maintain a libel 
for loss of, or injury to, cargo in his own name, al- 
though he has sold the goods to arrive, if it does not 
appear that he had parted with title or the right to 
possession at the time of the breach complained of ;°° 
or for the benefit of his insurer subrogated to his 
rights by payment, although he no longer have any 
interest in the cargo;°' or for possession, after re- 
pudiation of a sale of the cargo and return of the 
bills of lading by the consignee, although he may in- 
tend to hold the purchaser liable for the repudia- 
The agents of a known principal, chartering 
the vessel for him in their own name, may institute 


express trust.t® 


tionk 


840, 2 Cliff. 157 [rev on other grounds 
2 Walls 72'8).1% . ed. (681; Torras v. 
Raeburn, 108 Ga. 345, 33 SE 989. 


[a] Joinder of other owners not 
named in the instrument is unneces- 
sary and has been said to be improper. 
Lowber v. Bangs, 2 F. Cas. No. 840, 
2 Cliff. 157 [rev on other grounds 2 
Wall. 728,17 L. ed. 768]. 


46. Baker v. Ward, 2 F. Cas. No. 
785, 3 Ben. 499. 


[a] Where master takes vessel on 
shares (1) under a contract not mak- 
ing him owner pro hac vice, an action 
for freight may be maintained in the 
name of the owners (Sims v. Howard, 
40 Me. 276); (2) but, where the own- 
ers of a vessel have let her on shares, 
under a contract making the master 
-owner pro hac vice, they cannot main- 
tain an action for freight earned by 
the vessel during that time, as such 
action could only be maintained by 
the master (Manter v. Holmes, 10 
Metc. (Mass.) 402). 


47. Baker v. Ward, 2 F. Cas. No. 
785, 3 Ben. 499. 


48. Brooks vy. Minturn, 1 Cal. 481. 

49. Funch vy. Abenheim, 20 Hun 
(ONG) Deal 

50m hiner Carlottay ss by iCasa No. 
Preity MS) exes ole 

51. Federal Forwarding Co. v. 


Lanasa, 32 F. (2d) 154 [aff 24 F. (2d) 
849]. 

52. The Director, 36 Fed. 335, 
Sawy. 479, 26 Fed. 708. 


53. Robert Dollar Co. v. American 
Asiatic Co., 25 F. (2d) 791 [certiorari 
den 278 U.S. 639, 49 SCt) 34, 3, L: 
ed. 555]. 

[a] Admiralty Rules, rule 22 is 
not violated by such a suit, libelant’s 
principal being privy to the proceed- 
ings, and bound by the decree. Rob- 
ert Dollar Co. v. American Asiatic Co., 
25 F. (2d) 791 [certiorari den 278 U.S. 
639, 49 SCt 34, 73 L. ed. 555]. 


54. The Henry W. Cramp, 20 F. 
(2d) 320 [aff 6 F. (2d) 900, and certio- 
rari den sub nom. MeDonald v. Rosas- 
co, 275 U. S. 561, 48 SCt 120, 72 L. ed. 
427]; The Nora, 14 Fed. 429. 


55. Ward v. Whitney/ 8 N. Y. 442 
[aff 5 N. Y. Super. 399]. 


13 


56. Dominion Coal Co., Ltd. v. 
Lord Strathcona SS. Co., 57 N. S. 
113, [1924] 2 DomLR 66: 

57. Dominion Coal Co., Ltd. v. 


Rord Strathcona SS. Co., supra. 
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a libel in their 
Where the 


own names.°# 


58. Woodhouse vy. Duncan, 106 N. 
Y. 52:7, 13) NH 334. 


_[a] It is not sufficient that plain- 

tiff owners may have known that such 
persons had some sort of interest in 
the adventure, but they must have 
known that they were members of a 
firm with defendants or that they 
were joint contractors with them. 
Woodhouse v. Duncan, 106 N. Y. 527, 
13 NF 334. 


“ye Generally see Pleading 49 C. J. 
DSL 
60. See cases infra this note; and 


notes 61, 62. 


[a] Declaration need only state 
the ground or gravamen of the ac- 
tion, and the consideration for de- 
fendant’s promise to charter the ves- 


sel. Borden Min. Co. v. Barry, 17 Md. 
419. 
[b] Joinder of tort and contract.— 


Under rules as to pleading generally, 
a pleading joining a cause of action 
in tort for neglect of duty as to a 
chartered ship with a contractual 
cause of action for breach of the char- 
ter is bad. Coster v. New York, etc., 
Ree Com lis Ne, ee SED eb e435) ZINE eye 
Super.-677, 3 AbbPr 332. 


{c] Replication held responsive to 
plea.—Wheeler v. Curtis, 11 Wend. 
(EN YW%o)) ish 


[d] Pleading as consent to juris- 
diction.— Where defendant in a suit 
for, breach of charter appeared and 
answered without objection to the 
court’s jurisdiction and permitted the 
issues raised by the pleadings to be 
submitted for adjudication, he could 
not, when unsuccessful, assail the 
court’s jurisdiction in reliance on a 
stipulation in the charter party, for 
arbitration of any disputes which 
might arise thereunder in a specified 
port in another country, which the 
parties were at liberty to waive. 
Compagnie de Commerce, etc., v. Ham- 
burg Amerika Packetfacht Actien Ge- 
sellschaft, 36 Philippine 590; Com- 
pagnie Franco-Indochinoise v. Deutsch 
Australische Dampschiffs Gesell- 
schaft, 36 Philippine 643. 


{e] Tlustrations.—(1) In an ac- 
tion for the breach of a contract to 
charter a vessel, the declaration need 
not allege the rate of freight agreed 
to be paid, the suit being, not for 
freight earned, but for a breach of the 
contract in failing to load and unload 
the boat. Borden Min. Co. v. Barry, 
17 Md. 419. (2) The payment of the 
freight by the consignee to the gen- 
eral owner on account of unpaid char- 


breach of charter terms.°? 
cargo shipped on a chartered vessel, as indorsees of 
bills of lading, may sue to libel the vessel in their 
An agreement by parol to sell an in- 
terest in a ship, without conveyance of the title, does 
not make the vendee a necessary party to an action 
commenced for freight carried on a charter party.°° 
Intermediate owners, without interest in ship or 
charter at the time of suit, are not necessary defend- 
ants to an action to enforce the charter,’® and it is 
sufficient to join the original owners and the final 
owners in that capacity ;°7 and dormant partners in 
the chartering whose interest as such is unknown to 
the owner at the time of suit brought for the char- 
ter hire are not necessary parties defendant.°* 


[§ 339] 3. Pleading. The general rules of plead- 
ing®® apply to actions at law on charter parties.*° 
The complaint or declaration must set forth substan- 
tially all the necessary facts,°! and must comport 
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own name against the owner for 
Those having title to 


ter hire was a good answer to 4 claim 
for the freight by the charterer, al- 
though he gave notice before the pay- 
ment to the consignee not to pay to 
the general owner. Mactaggert v. 
Henry, 3 E) DD. Smith) GN: ¥2)73905 = (3) 
Where defendant contracted to char- 
ter to plaintiff a vessel for which he 
was negotiating, and action was 
brought for breach of that agreement, 
communication of acceptance of the 
offer was sufficiently alleged by a gen- 
eral allegation of acceptance. Scott 
v. Moragues Lumber Co., Ala. 
312,80 S 394. (4) Anallegation that 
improper unloading of lumber from 
a barge caused such uneven distribu- 
tion of weight that the barge col- 
lapsed and sank, has been held a suffi- 
cient allegation that the improper un- 
loading proximately caused injury, as 
efficacious as if the words “proximate 
cause” has been employed. Burton v. 
May, 212 Ala. 435,103 S 46. 


[f] Counterclaim.—In an action by 
a charterer for damages caused by the 
breach of a charter party, the owner 
can, by way of defense, plead any 
proper counterclaim for unpaid char- 
ter hire. Seaman v. Slater, 49 Fed. 
37. 


61. Coster v. New York, etc., R. 
Co. 13:N; Y¥. Super. 43) 12) Ne ¥.'Super, 
677, 3 AbbPr 3832. And see cases 
infra this note. 


[a] Rule applied.—(1) A recov- 
ery of freight on a charter party can- 
not be had unless plaintiff avers that 
he carried the goods according to con- 
tract.— Lorent Sy; (Potts, 4NaiCeaeo. 
(2) Where a charterer stipulated to 
pay the agreed value of a ship, in case 
of her being captured and condemned, 
in a suit on the charter party the 
declaration should show where and by 
whom the ship was captured, and 
when and where she was condemned. 
Stone v. Patterson, 6 Call (10 Va.) 71. 
(83) In an action for defendant’s 
breach of an agreement to charter to 
plaintiff a vessel for which he was 
negotiating, defendant’s purchase of 
the vessel having been a condition 
precedent to the existence of a bind- 
ing contract, it was necessary for 
plaintiff to allege such purchase. 
Scott v. Moragues Lumber Co., 
AVA rae Silicme SOlees) ated ae (4) Plaintiff. 
owner, not alleging specific acts of 
negligence causing injury to a char- 
tered vessel, could not recover for 
damages to the boat hired to defend- 
ant, under an agreement placing the 
burden on plaintiff of proving negli- 
gence. Fulton Lighterage Co. v. New 
York Cent. R. Co., 136 Misc. 374, 240 
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with the writing declared on.°? 


ters brought in admiralty.®* 


ter for want of mutuality.®® 


NYS 88. 


[b] Effect of pleading as a whole 
governs in determining its sufficiency 


as a statement of a cause of action 
arising out of a charter. Burton v. 
May, 212 Ala. 435, 103 S 46. 

62. Stodard v. Gates, 2 Root 
(Conny i 7. 

63. Pleadings in admiralty see Ad- 


miralty §§ 183-229. 
64. See cases infra this note. 


[a] Replication attempting to set 
up new cause of action differing from 
that alleged in the libel is not a good 
pleading. The Claveresk, 264 Fed. 
276 [aff sub nom. Earn Line SS. Co. 
v. Sutherland SS. Co., 254 Fed. 126]. 


{[b] Amendment of libel (1) to in- 
clude recovery of additional damages 
for the breach originally set up in 
the libel is discretionary with the 
court and will not be held error. 
Clinton v. Smith, 249 Fed. 119, 161 
CCA 171 [mod 242 Fed. 582]. (2)° In 
a suit by a charterer against the own- 
er for deceit in making a false repre- 
sentation in the charter party, libelant 
was not entitled to amend the libel, 
to charge that the representation was 
a warranty, on the trial, after a large 
amount of testimony had been taken 
on the cause of action originally stat- 
ed. The Burma, 187 Fed. 94, 110 CCA 
330. 


[c] Whether action on charter is 
ex contractu or ex delicto (1) is to be 
determined from an examination of 
the allegations of the whole libel, and 
not alone from its opening statement. 
Bernstein v. Morse, 261 Fed. 435; 
Dittmar v. Frederick Starr Contract- 
ing Co., 249 Fed. 437, 162 CCA 3 [mod 
235 Fed. 263]. (2) Thus a libel filed 
“in a cause of damage civil and mari- 
time,” by describing the cause as one 
for damages, is not conclusive that 
the suit is in tort, but to determine its 
character the whole libel must be 
looked at and the libel considered as 
one in a contract where the libel sets 
forth the charter and, so far as it al- 
leges faults, does so in connection 
with the contract and not as pure 
torts ex delicto. Dittmar v. Fred- 
erick Starr Contracting Co., supra. 


[d] Illustrations.—(1) An an- 
swer to a libel for breach of charter 
setting up that in making the charter 
respondent acted as agent was insuf- 
ficient, where such fact and the name 
of the principal were not disclosed. 
Mazza v. J. G. White Engineering Co., 
274 Fed. 990. (2) Failure of libelant, 
agent of the principal charterer, 
whose existence and identity were 
Known to respondent owner at the 
time the charter was entered into, to 
allege his representative character in 
the pleadings was not material where 


the owner presented its defense 
against the principal as though he 


were libelant. Robert Dollar SS. Co. 
Vv. American ASiatic Co., 25 Fi (2d) 
791 [certiorari den 278 U. S. 639, 49 
SCt 34, 73 L. ed. 555]. (3) A libel by 


So, also, the usual 
admiralty rules of pleading®* apply to suits on char- 
An answer setting 
forth a charter provision that the quantities to be 
carried should be mutually arranged between the 
parties, merely in explanation of a failure to carry 
cargo before a declaration of war, has been held in- 
sufficient to raise a defense of invalidity of the char- 
Special damages will 
not be allowed in the absence of any pleading of facts 
forming a basis for such damages.°® 


For later cases, developments anid changes in the law see Aunotations, same title and section numbe 
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a charterer for injury to cargo from 
leakage must negative exercise of due 
care, where seaworthiness was ‘“war- 
ranted only so far as ordinary care 
can provide.” Seminole Lumber, etc., 
Col ve Bronk.Barze Corp, ceed) 
982. (4) An averment, in a libel by 
the owner of a vessel against a time 
charterer, filed before the expiration 
of the charter term, that respondent 
has refused to continue the use of 
the vessel does not state a cause of 
aetion for the recovery of damages 
beyond the charter hire as it becomes 
due. FHadie v. North Pac. SS. Co., 217 
Fed. 662. (5) If, in any case, a char- 
terer of a steamship requisitioned by 
the government before expiration of 
the term of the charter may recover 
from the owner the difference between 
the charter hire and the amount paid 
by the government, it cannot do so un- 
der a libel seeking damages for breach 
of the charter, as profits are not dam- 
ages, nor recoverable under a libel 
pleading a breach and seeking dam- 
ages. The Claveresk, 264 Fed. 276 
Laff 254 Fed. 126]. 


[e] Counterclaim.—The remedy of 
respondent for damages for the breach 
of another charter party was by an 
original libel in the nature of a cross 
libel and as a defense to a libel an an- 
swer setting up such a breach is in- 


sufficient. Hildebrand vy. Geneva Mill 
Co:, 32> BY (2d) 343. 
65. Luckenbach SS. Co. v. Grace, 


267 Fed. 676 [aff 248 Fed. 953 (certio- 
rari den 254 U. S. 644, 41 SCt 14, 65 
L. ed. 454) ]. 


66. Orvig’s Dampskibséelskab Ak- 
tieselskab v. Munson SS. Line, 16 F. 
(2d) 957 [aff'15 F. (2d) 99]. 


1 Generally see Pleading §§ 1144- 
68. Issues, proof, and variance in 


admiralty proceedings see Admiralty 


§ 229 


69-70. See cases infra this section. 
[a] Mllustrations.—(1) Admiralty 
court, in a suit for charter hire 


against a city, is not concerned with 
the city’s departmental method in 
making contracts. Moran Towing, 
etc., Co. v. New York, 36 F. (2d) 417. 
(2) A charterer of a British vessel, 
which was requisitioned by the ad- 
miralty during the life of the charter, 
has been held not to be in any wise 
estopped from asserting rights based 
on the validity of the requisition, not- 
withstanding the original libel was on 
the theory of the owner’s repudiation 
of the charter party, where respond- 
ent was not induced to an action or 
omission by libelant’s conduct. The 
Isle of Mull, 257 Fed. 798 [rev on oth- 
er grounds 278 Fed. 131 (certiorari 
den sub nom. Gans SS. Line v. Isles 
Steamshipping Co., 257 U. S. 662, 42 
SCt 270, 66 L.ed. 423)]..° (8)) A petit 
tion in an action for loss of barges at 
a wharf, which, after charging several 
negligent omissions in protecting the 
barges, contained the clause “or oth- 


[§ 340] 4. Issues, Proof, and Variance. 
rules as to issues, proof, and variance applicable 
to civil actions generally,*? or those adopted in ad- 
miralty, where the proceeding is by a suit in admir- 
alty,°’ apply to actions on'charter parties.°°-7° So, 
in an admiralty action, although the proofs of each 
party must substantially correspond to his allega- 
tions, so as to prevent surprise, yet there are no tech- 
nical rules of variance, or of departure in pleading, 
as at common law.‘ 
ings need not be proved.*? 


[§§ 339-340 
The 


Facts admitted by the plead- 
A variance to be fatal 


erwise protect said barges,” has been 
held broad enough to let in proof of 
any negligent omission causing loss 
of the barges. Freeport Town-Site 
Co. v. Hudgins, (Tex. Civ. A.) 212 SW 
287. (4) An issue of knowledge of: 
a chartered vessel’s condition by the 
charterer has been held to be raised 
as a part of the general issue of neg- 
ligence in the suit for loss of, or dam- 
age to, the vessel. Maryland Fidel- 
ity, ete., Co. v. Sanford, ete., Co., 158 
Md. 525, 149 A 275. (5) Where re- 
spondent filed a cross libel, claiming 
damages for breach of the provision 
entitling it to furnish the bunker coal 
for failure to transport the cargo, it 
could not contend thereafter that the 
charter under which it sought such 
recovery had never gone into effect. 
Ainesworth Coal, ete., Co. v. Trafikak- 
tiedolaget Grangesberg Oxelosund, 287 
Fed. 291 [aff 273 Fed. 215, 281 Fed. 
PAS We 


[b] Offer of proof may properly be 
rejected only on the ground that the 
evidence of the facts is inadmissible, 
or that, if admitted, it would have no 
tendency to maintain the action. 
Barreda v. Silsbee, 21 How. (U. S.) 
146, 16 L. ed. 86. 


[c] Existence of charter.—(1) 
An allegation in the complaint, of the 
existence of a charter, is put in issue 
by being controverted in the answer. 
Patrick v. Metcalf, 22 SO aU pers 
483 Lath) 37 Ni ow 332564 DramnsenieAr 
235]. (2) Execution of a charter 
party which is the foundation of the 
action, when not denied under oath, 
need not be proved under statutes so 
providing as to contracts generally. 
Torras v. Raeburn, 108 Ga. 345, 33 SE 
989. (3) Special denial in answer of 
any other charter than that admitted 
puts in issue the existence of any oth- 
er charter. Patrick v. Metcalf, supra. 

[ad] Where improper conduct of 
master is the basis of a libel, the 
question to be determined is what 
were the facts on which he was called 
to exercise his judgment when he 
sailed and not what happened after- 
ward. The Gentleman, 10 F. Cas. No. 
5,323, 1 Blatchf. 196 [rev 10 F. Cas. 
No. 5,324, Olcott 110]. 


[e] General denial by defendant 
puts in issue every material allega- 
tion of the declaration. Funcheon v. 
Harvey, 119 Mass. 469. 


71. The Gazelle, 128 U. S. 474, 9 
SCt 139, 32 L. ed. 496 [aff 11 Fed. 429, 
5 Hughes 391]. 


[a] Rule applied.—Where a libel- 
ant rested its claim for damage to 
cargo on the ground of improper stow- 
age in its libel, it could not recover on 
the ground of unseaworthiness of the 
vessel, an issue which was not tried. 
Tweedie Trading Co. v. Sangstad, 180 
Hed. 691, L03°CCGAS657: 


72. Brooks vy. Minturn, 1 Cal. 481. 


[a] Execution of charter.—Brooks 
Vv. Minturn, al Gane4si, 


Pay 


§§ 340-341] 


must be substantial.73 


[§ 341] 5. Evidence7¢—a, Presumptions and Bur- 
The general rules with reference 


den of Proof. 
to burden of proof? 
parties.7& 


= 


part.‘$ The parties to a charter 
sumed to know the law governing 


73. Kerry v. Pacific Mar. Co., 121 
Cal. 564, 54 P 89, 66 AmSR 65; Borden 
Min COn Vv. isarry! ti Wd. “49: “See 
The Arizpa, 35 KF. (2d) 395 (where 
there was an incorrect statement in 
the libel of the state in which respond- 
ent was incorporated, and no sugges- 
tion made that respondent had not 
been properly brought into court by 
process, the allegation was imma- 
terial and a variance was not fatal). 


[a] Rule applied.—(1) Where the 
declaration stated that, in considera- 
tion of plaintiff's chartering his ves- 
sel to defendant for carriage of coal, 
defendant promised to pay plaintiff 
freight at the rate of one dollar and 
fifteen cents per ton, and where the 
proof showed that the rate of freight 
was one dollar and fifteen cents per 
ton, or current rates, and that the 
current rates were in,fact one dollar 
and fifteen cents per ton, it was held 
that there was no substantial vari- 
ance between pleading and proof de- 
feating the action. Borden Min. Co. 
v. Barry, 17 Md: 419. (2) . In‘ an-ae- 
tion against the managing owner of 
a vessel on a charter party on which 
he is personally liable as agent for an 
undisclosed principal, a finding that 
he is a part owner of the vessel, being 
immaterial, does not require a reversal 
of the judgmént against him. Kerry 
v. Pacific Mar. Co., 121 Cal. 564, 54 P 
89, 66 AmSR 65. 

74. Cross references: 
Presumption against demise see supra 

§).225. 

Presumptions as to seaworthiness see 

supra § 261. 

75. Generally see Evidence §§ 13- 
24. 

76. See cases infra this note; and 
infra notes 77, 78. ; 

77. The Aquarius, 44 F. (2d) 805; 
Tomkins Cove Stone Co. v. Bleakley 
Transp. Co., 40 F. (2d) 249; The Prin- 
cipia, 34 Fed. 667; Adams v. Carey, 60 
Or. 153, 118 P 553. 


[a] Rule applied to burden of proof 


as to: (1) Ability to obtain other 
-eargo in mitigation of damages. 
Murrell v. Whiting, 32 Ala. 54. (2) 


Case within charter exception. The 
Aquarius, 44 F. (2d) 805. (3) Control 
of master of vessel let on Shares ex- 
onerating owners from_ disburse- 
ments. Wickersham v. Southard, 67 
Me. 595. (4) Defect in engine. Mat- 
thias v. Beeche, 111 Fed. 940. (5) 
Defect in tug. The Pensacola, 2638 
Fed. 661. (6) Delivery to vessel of 
amount of cargo named in bill of lad- 
ing. Lightburne v. The Tongoy, 55 
Fed. 329. (7) Failure to deliver car- 
go to vessel. American Creosoting 
Co. v. Deutsche Petroleum Aktien 
Gesellschaft, 28 F. (2d) 356. (8) 
Failure to proceed with reasonable 
dispatch. Hildebrand v. Geneva Mill 
Gow 832, ean (2d) (7348. (9) Fraud ‘in 
charter. The Hurstdale, 179 Fed. 3 tls 
102 CCA 649 [aff 169 Fed. 912]. (10) 
Impossibility to redeliver chartered 
vessel on time. Gans SS. Line v. Wil- 
helmsen, 275 Fed. 254 [mod sub nom. 
The Themis, 244 Fed. 545 and certio- 
rari den 257 U. S. 655, 42 SCt 97, 66 


> apply to actions on charter 
The burden of proof is on the party 
having the affirmative of the issue. 
hbelants suing for breach of a charter are bound 
to show that they fulfilled the contract on their 
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to act with reference thereto.79 


vessel. 


TT 


Plaintiffs or 


are to be pre- 


their rights and | can be supplied 


L. ed. 419]. (11) Injury to cargo 
by petroleum and rats. The Carlotta, 
5 He Cas. No. 2,413a. (12) Necessity 
subjecting vessel to embargo. ‘The 
Henry W. Cramp, 6 F. (2d) 900 [aff 
20 F. (2d) 320 (certiorari den sub nom. 
McDonald v. Rosasco, 275 U. S. 561 
mem, 48 SCt 120 mem, 72 L. ed. 427 
mem)]. (13) Negligence of owner’s 
barge master. Schoonmaker-Conners 
Co. v. Rosoff Engineering Co., 10 F. 
(2d) 64. (14) Negligence of steve- 
dore. O’Brien v. Director Gen. of 
Railroads, 287 Fed. 761. (15) Negli- 
gent stowage by master. Bregaro v. 
The Centurion, 68 Fed. 382, 15 CCA 
480 [rev 57 Fed. 412]. (16) Overcom- 
ing language of charter party. Hel- 
lenic Transport SS. Co. v. Archibald 
McNeil & Sons Co., Inc., 273 Fed. 290, 
297; Wheelwright v. Walsh, 42 Fed. 
862, 863; Pew v. Laughlin, 3 Fed. 39. 
(17) Particular use of terms in char- 
ter. The Principia, 34 Fed. 667. (18) 
Payment of expenses and port charg- 
es. The Ira B. Ellems, 50 Fed. 934, 
LOCA SO a iia Suet eda 25 9ielae C9) 
Period of delay due to deficiency of 
vessel. Steamship Knutsford Co. v. 
Barber & Co., 261 Fed. 866 [certiorari 
den 252 U. S. 586, 40 SCt 396, 64 L. 
ed. 729]. (20) Quantity of freight 
carried. The Alonzo, 1 F. Cas. No. 
257, 1 Hask. 184. (21) Time of injury. 
Johnson Lighterage Co. v. Warner Su- 
gar Refining Co., 204 Fed. 699. (22) 
Want of diligence on part of owners. 
Bowley v. U. S., 8 Ct. Cl. 187. 


78. Helm v. American Hawaiian 
SS. Co., 279 Fed. 72 [certiorari den 260 
WU. 8.9732," 43 SCt-938) 67 li ed. 486]; 
Beecher v. Bechtel, 3 F. Cas. No. 1,- 
220a [rev on other grounds 3 F. Cas. 
No. 1,221, 3 Blatchf. 40]; Weston v. 
Foster, 29 F. Cas. No. 17,452, 2 Curt. 
119; Funeh v. Abenheim, 20 Hun (N. 
Y.) 1; Lorent v. Potts,4 N. C. 86. See 
The Nadia, 18 Fed. 729 (where a party 
seeks to recover for lighterage service 
on a contract therefor, and the de- 
fense is that the lighterage was not 
performed with proper dispatch, the 
burden of proof is on plaintiff to ex- 
cuse himself for the want of that dis- 
patch and diligence which he was 
ordinarily bound to exercise); Fun- 
cheon v. Harvey, 119 Mass. 469 (hold- 
ing that where plaintiff’s declaration 
alleges that he has performed all 
things on his part to be performed, in 
a charter party requiring him to take 
a perishable cargo ‘‘with all conveni- 
ent speed, and proceed direct to the 
port of delivery,’ ‘and the cargo is 
there delivered in a damaged condi- 
tion, the burden of proof on the issue 
of unnecessary delay is on plaintiff) ; 
Wheeler v. Curtis, 11 Wend. (N. Y.) 
653 (dictum to same effect). 


[a] Circumstances excusing owner 
from affirmatively proving seaworthi- 
ness.—Where on arrival at a port at 
which a ship has agreed to take in a 
eargo none is to be obtained, and she 
returns safely in ballast, plaintiff su- 
ing on the charter party need not 
show affirmatively that she was sea- 
worthy and provided with all the re- 
quisites of the voyage. Stackpole v. 
Wickham, 7 La. Ann. 678. 


[b] Rule applied.—(1) The owners 


Negligence in action for loss of, or injury to, 
Where a vessel is demised to the charterer 
in the absence of special charter stipulations, there 
must be sufficient evidence to warrant a finding 
of negligence in order to fix liability upon the char- 
terer for her loss or injury,*® and the ultimate bur- 
den of proof rests on the owner to show the char- 
terer’s negligence,*! but such necessary evidence 


by presumption, in case the owner 


of a chartered vessel are bound to 
show that the vessel sailed, in per- 
formance of the charter party with 
due diligence, and a holding that it 
was not incumbent on the owner to 
show such diligence was reversible 
error. Funch v. Abenheim, 20 Hun 
CNet Wait: i (2) Where plaintiff 
claimed money under a charter and 
defendant denied the existence of any 
charter other than one giving plain- 
tiff a right to freight only if such 
freight should exceed twenty-five 
thousand dollars, if plaintiff's recov- 
ery was sought on the basis of the 
charter admitted by defendant, plain- 
tiff was bound to prove the receipt of 
freight in excess of the stipulated 
sum. Patrick v. Metcalf, 22 N. Y. Su- 
per.. 483 [aff 37 N. Y. 332, 4 Transer. 
A. 2354 (3) A charterer, shipping 
creosote stipulated to be of a certain 
grade or quality, who sued the owner 
for injury to the cargo sustained dur- 
ing carriage and consequent nonde- 
livery, had the burden of establishing 
that the creosote delivered to the car- 
rier was in proper condition. Ameri- 
can Creosoting Co. v. Deutsche Petro- 
leum Aktien Gesellschaft, 28 F. (2d) 
356. (4) Where, under a contract for 
the charter by defendant to plaintiff 
of a steamship, requiring plaintiff to 
give a satisfactory guaranty for the 
amount of the hire money, defendant 
presented to plaintiff for signature a 
charter party containing a guaranty 
not in accord with the contract, for 
which reason plaintiff refused to sign 
it, and on the next day defendant can- 
celed the contract, it was held, in an 
action for breach of the contract, that 
to entitle plaintiff to recover it was 
incumbent on him to prove that he 
was ready, able, and willing to per- 
form the contract on his part, includ- 
ing the giving of the guaranty pro- 
vided for therein. Helm v. American 
Hawaiian SS. Co., 279 Fed. 72 [cer- 
tiorari den 260 U. S. 732, 43 SCt 93, 
67 L, ed. 486]. - 


79, Frank v. Crescent Wharf, etc., 
Com DOs Cat AS ia ul Dos eae 


80. Taylor Bros. Lumber Co. v. 
Sunset Lighterage Co., 43 F. (2d) 700; 
The Moran «No. 10, 41) BY | (addi 255; 
Tomkins Cove Stone Co. v. Bleakley 
Transp. Co., 40 F. (2d) 249; The Etta, 
37 F. (2d) 952; Shamrock Towing Co. 
v. New York, 32 F. (2d) 684 [rev 29 
F. (2d) 783]; The Elfrida, 14 F. (2d) 
23s Schoonmaker-Connors Co. v. 
New York Cent. R. Co., 12 F. (2d) 314 
[aff 12 F. (2d) 317 mem]; O’Brien v. 
New ‘York, 7. BW (ay) 485 2. fatr v7 sr 
(2d) 488]; C. F. Harms Co. v. Turner 
Constr, €o., 290° Fed. 612 [aff “3)\ my 
(2a) 591]; The Monongahela, 282 Fed. 
17; Hildebrandt v. Flower Lighterage 
Co., 277 Fed. 436; Kohlsaat v. Parkers- 
burg, etc., Sand Co., 266 Fed. 283, 11 
ALR 686; Bernstein v. Morse, 261 Fed. 
435; Bartley v. Borough Dev. Co., 214 
Fed. 296; Swenson vy. Snare, etc., Co., 
160 Fed. 459, 87 CCA 443 [aff 145 Fed. 


727]; Tidewater Stevedore Co. v. 
Lindsay, 136 Va. 88, 116 SEH 377. 
81. | Taylor Bros. Lumber: Co. v. 


Sunset Lighterage Co., 43 F. (2d) 700;* 
The Moran No. 10, 41 F. (2a) 255; 
Tomkins Cove Stone Co. v. Pieakley 


256 [58 C.J. 


proves delivery in a seaworthy condition; 
when the vessel while demised is injured or de- 
stroyed by an accident which in the ordinary course 
of things does not oceur when good care is exer- 
cised, a presumption of loss or injury by negli- 
proof of delivery in a seaworthy 


gence arises;*? 


Transp. Co., 40 F. (2d) 249; The Etta, 
37 F. (2d) 952; Shamrock Towing Co. 
v. New York, 32 F. (2d) 684 [rev 29 F. 
(2a) 783]; Cowles. Towing Co. Vv. 
American Constr., etc., Co., 27 F. (2d) 
622; King v. Petterson, 14 F. (2d) 532; 
Schoonmaker-Conners Co. v. New 
York Cent. R. Co., 12 F. (2d) 314 [aff 
12 F. (2d) 317 mem]; O’Brien vy. New 
Work tube G20) 485 slat 70 Bee Ca) 
Hie (Che In GSN ea) KO. Ave abwbemete 
Constr. Co., 290 Fed. 612 [aff 3 F. (2d) 
591]; The Monongahela, 282 Fed. 17; 
Hildebrandt v. Flower Lighterage Co., 
277 Fed. 436; Kohlsaat v. Parkers- 
burg, etc., Sand Co., 266 Fed. 283, 11 
ALR 686; Bartley v. Borough Dev. 
Co., 214 Fed. 296; Maryland Fidelity, 
etc., Co. v. Sanford, etc., Co., 158 Md. 
525, 149 A 275; Tidewater Stevedore 
Co. v. Lindsay, 136 Va. 88, 116 SE 377. 


[a] Burden of proof never shifts 
although by making out a prima fa- 
cie case the party sustaining that 
burden may transfer to the adverse 
party the burden of going forward 
with the evidence. Kohlsaat  v. 
Parkersburg, etc., Sand Co., 266 Fed. 


283, 11 ALR 686; Tidewater Steve- 
dore Co. v. Lindsay, 136 Va. 88, 116 
SE 377. 


[b] Rule applied.—Although the 
burden was on defendant charterer 
under a demise to establish that a 
vessel was lost in an extraordinary 
storm, when this was done, the bur- 
den was on plaintiff to show that, not- 
withstanding the storm, the barge 
would not have been lost but for de- 
fendant’s negligence. Oakland Barge, 
etc., Co. v. Foster, 25 Cal. A. 193, 143 
Pee Sid. 


82. Taylor Bros. Lumber‘ Co. v. 
Sunset Lighterage Co., 43 F. (2d) 700; 
The Harper No. 145, 42 F. (2d) 161 
[mod 24 F, (2d) 993]; The Moran No. 
Oe Ve. SC2Zdom 25538 Tomking s@ove 
Stone Co. v. Bleakley Transp. Co., 40 
F. (2d) 249; The Etta, 37 F. (2d) 952; 
Schoonmaker-Conners Co. v. New 
VYorkvCent. Rao, 12) BY (2d)) 31/4) fatt 
12 F. (2d) 317 memJjJ; The John Car- 
roll, 275 Fed. 302; Schoonmaker Con- 
ners Co. v. Lambert Transp. Co., 268 


Fed. 102; Bernstein v. Morse, 261 
Fed. 435; Terry, ete., Co. v. Merritt, 
etc., Derrick, etc., Co., 168 Fed. 533, 


93 CCA 613; Swenson v. Snare, etc.. 
Co., 160 Fed. 459, 87 CCA 443 [aff 145 
Fed. 727]; Maryland Fidelity, etc., Co. 
v. Sanford, etc., Co., 158 Md. 525, 149 
A 275; Tidewater Stevedore Co. v. 
Lindsay, 36 Va. 838, 116 Sip) 377; 
Parker v. Washington Tug, etc., Co., 
85 Wash. 575, 148 P 896. See Bart- 
ley v. Borough Dev. €o., 214 Fed. 296 
(recognizing the rule). 


83. Taylor Bros. Lumber Co. v. 
Sunset Lighterage Co., 43 F. (2d) 700; 
The Harper No. 145, 42 F. (2d) 161 
[mod 24 F. (2d) 993]; Tomkins Cove 
Stone Co. v. Bleakley Transp. Co., 40 
FF. (2d) 249; Kine v. Petterson, 14 F. 
@d) 5323" C. By Harms Co. v. Turner 
Constr. Co., 3 F. (2d) 591 [aff 290 Fed. 


612]; Hildebrandt v. ‘Flower Light- 
erage Co., 277 Fed. 436; ‘The John 
Carroll, 275 Fed. 302; Schoonmaker 


Conners Co. v. Lambert Transp. Co., 
268 Fed. 102; Terry, etc., Co. v. Mer- 
ritt, etc., Derrick, etc., Co., 168 Fed. 
533, 93 CCA 613; Swenson yv. Snare, 
etc., Co., 160 Fed. 459, 87 CCA 443 [aff 
145 Fed. 727]; The South America, 
+27 Fed. 386; Maryland Fidelity, etce., 


SHIPPING 


~82 and 


Co. v. Sanford, etc., Co., 158 Md. 525, 
149 A 275; Neville v. Morrison Coal, 
ete.) Co. Bill Apps! Dive 282; 20 eN GS 
471; Ampere Barge Co. v. New York 
Cent. R. Co., 127 Misc. 444, 216 NYS 
287; Parker v. Washington Tug, etc., 
Co., 85 Wash. 575, 148=P 396) See 
Bartley v. Borough Dev. Co., 214 Fed. 
296 (recognizing the rule). 


[a] Effect of delay.—Where an 
owner, whose vessel was lost, omit- 
ted, for unexplained reasons, to bring 
suit for the loss until thirteen years 
after it occurred, at which time many 
of the witnesses were dead or out of 
the jurisdiction, and the memory of 
the few witnesses available was nec- 
essarily more or less hazy and uncer- 
tain, while the owner did not neces- 
sarily: lose his rights by such delay, 
the court will be disposed to scrutin- 
ize the case closely and not hastily or 
lightly to attribute negligence to the 
charterer in possession at the time of 
lossy Crouchs yee S., eds b 2d) eZee 


[b] Failure to return vessel has 
been held to give rise to a prima fa- 
cie showing of the lessee’s negligence. 
Cowles Towing Co. v. American 
Conistry seten— ‘Cor, 2 Ey 2dpe 16222 
Hildebrandt v. Flower Lighterage Co., 
277 Fed. 436. 


84. Taylor Bros. Lumber Co. v. 
Sunset Lighterage Co., 43 F. (2d) 700; 
The Moran No. 10, 41 F. (2d) 255; 
Tomkins Cove Stone Co. v. Bleakley 
Transp. Co., 40 F. (2d) 249; O’Boyle 
Va MeGirr, 39. Rea) E62 ian ne etta: 
37 EF. (2d) 952; King v. Petterson, 
14 F, (2d) 532; Schoonmaker-Conners 
Co..v. New Work Cent. Ro Cos, 2m. 
(2d) 314 [aff 12 F. (2d) 317 mem]; 
Empire Brick, ete., Co. v. Hines, 300 
Fed. 683 [aff 300 Fed. 685]; The 
Monongahela, 282 Fed. 17; The John 
Carroll, 275 Fed. 302; Schoonmaker 
Conners Co. v. Lambert Transp. Co., 
268 Fed. 102; Bernstein v. Morse, 261 
Fed. 435; Mulvaney v. King Paint 
Mfg. €o., 256 Med. 612, 167 CCA: 642: 
Neville v. Morrison Coal, ete., Co., 211 
App. Div. 282, 207 NYS 471; Ampere 
Barge Co. v. New York Cent. R. Co., 
127 Mise. 444, 216 NYS 287. 


“The burden of proving negligence 
is upon the owner—the one asserting 
it. But he is not required in his 
opening as in other negligence cases 
to prove the specific acts which es- 
tablish the charterer’s negligence. It 
will be enough, in the beginning at 
least, that he make out a prima facie 
case of negligence. ‘He makes out-a 
prima facie case, if he can go no 
further than to show that the boat 
was damaged during the charter peri- 
od and then the burden of explaining, 
or, as it is sometimes said, of carry- 
ing on, lies upon the charterer. In 
the absence, of exculpatory evidence 
a presumption of negligence arises 
against him. . We find from the 
trend of decisions that the presump- 
tion of the charterer’s negligence does 
not wait upon ‘the absence of excul- 
patory evidence’ to arise but arises in 
the beginning from the fact that a 
boat, seaworthy when delivered was 
injured while in possession of the 
charterer and cannot be returned in 
good condition. That fact, without 
more, ‘establishes a prima facie case 
of fault, and places on the (char- 
terer) the duty of rebutting the pri- 
ma facie case—that is, to explain the 


[§ 341 


condition brings the presumption into operation and 
makes out a prima facie case of negligence** and 
the burden of introducing evidence in avoidance 
thereof showing freedom from negligence is then 
on the charterer.*° | 
terer has expressly contracted in the charter, 


Where, however, the char- 
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Tomkins Cove Stone Co. 


situation. 
40 F. (2d) 


v. Bleakley Transp. Co., 
249, 251. 


[a] Judicial notice.—In order to 
make out a prima facie case, affirma- 
tive proof of the vessel’s condition at 
the time of delivery by evidence 
thereof is not required, but the court 
may take judicial notice of the fact 
that the vessel could not have made 
a particular voyage or received cargo 
if, at the time of doing so, she had 
been in the condition in which she 
was redelivered, which, together with 
the charterer’s admission of some 
damage, is sufficient to make out a 
prima facie case entitling libelant 
owner to an interlocutory decree for 


damages. King y. Petterson, 14 F. 
(2d) 532. 
{[b] Suit for indemnity or damage. 


—These rules of presumption are the 
Same whether the owner sues for 
damage to the demised vessel or seeks 
indemnity against liability because of 
the charterer’s uSe. Taylor Bros. 
Lumber Co. v. Sunset Lighterage Co., 
43 F. (2d) 700. / 


[c] Negligence of stevedores, to 
whom the boat is entrusted during the 
charter by the owner pro hac vice, 
will be presumed so as to charge the 
charterer, under whom they took, 
where they are shown to have re- 
ceived the boat in good condition and 
to have returned it injured. The Mo- 
ran No. 10, 41 F. (2d) 255. 


85. ‘Taylor Bros.” Lumber Cor tye 
Sunset Lighterage Co., 43 F. (2d) 700; 


The Moran No. 10, 41 F. (2d) 255; 
Bushey v. Hedger, 40 F. (2d) 417; 
Tomkins Cove Stone Co. v. Bleak- 
ley, “Dranisps = Co, -64 0h 02d) 24or 
O’ Boyle Vv. MeGirr, 39 B-"(Cadiosa: 


The Etta, 37 F. (2d) 952; King v. Pet- 
terson, 14 F. (2d) 532; Schoonmaker- 
Conners Co. v. New York Cent. R. Co., 
12SF. (2d) 314) laff 125 BS 2a) a Bx7z 
mem]; Hildebrandt v. Flower Light- 
erage Co., 277 Fed. 436; The John 
Carroll, 275 Fed. 302; Schoonmaker 
Conners Co. v. Lambert Transp. Co., 
268 Fed. 102; Kohlsaat v. Parkers- 
burg,sete,, sand Con iZo6) Med, 238 sanuae 
ALR 686; Bernstein v. Morse, 261 
Fed. 435; Empire Engineering. Co. v. 
Reid Wrecking Co., 257 Fed. 770; Ter- 
ry, etc., Co. v. Merritt, etc., Derrick, 
ete. .Co.,. 168 Hedi 53a" 08) © Amoi ar 
Swenson v. Snare, ete., Co., 160 Fed. 
459, 87 CCA 443 [aff 145 Fed. 727]; 
Neville v. Morrison Coal, etc., Co., 
211 App. Div. 9282, 207 NYS 471: Am-= 
pere Barge Co. v. New York Cent. R. 
Co., 127 Misc. 444, 216 NYS 287. 


[a] Effect of explanatory evidence 
in rebuttal.—(1) “if the charterer’s 
evidence in explanation of the inju- 
ries is sufficient to overcome the pre- 
sumption of his negligence arising 
out of a charter of this character by 
proving specifically how the injuries 
occurred or generally his handling of 
the boat, he will be relieved of his 
implied undertaking to return the 
boat in good condition, unless the 
owner, On whom will then rest the 
burden of proving the charterer’s 
negligence otherwise than by the pre- 
sumption, produces evidence that out- 
weighs the rebuttal evidence. Ne 3 
If, however, the evidence which the 
charterer offers to rebut the presump- 
tion should not in the opinion of the 
trial court excuse him, the presump- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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_against such a presumption of negligence, the bur- 
den remains on the owner to show affirmatively the 
negligence of the charterer and the proof of deliv- 


ery In a seaworthy condition does not make out a 
prima facie case against the charterer.’¢ 
the charter is a mere contract of affreightment, there 
is no presumption of neglizence against the char- 
terer rendering him lable for unexplained injury 
to the vessel** nor does the doctrine of res ipsa 
the burden is on the owner to 
prove the negligence asserted as the cause of. the 
injury, not on the charterer to disprove it.8” Where 
the contributory negligence or fault of the owner 
is relied on as a defense, the charterer, it has been 


loquitur apply;%s 


tion of negligence which the law 
raised against him in the beginning 
remains as though he had not made 
an attempt to rebut it, just as though 


he stood mute facing the _ pre- 
Sumption.” Tomkins Cove Stone Co. 
Ver bleamey. Dransp, Co.,) Inc. 40) IBY 


(2d) 249, 251. See The(Monongahela, 
282 Fed. 17 (to same effect). (2) The 
presumption of want of care arising 
from failure to deliver a barge in as 
good order as it was received by char- 
terer is rebutted, where the injury 
might have occurred through ordi- 
nary wear and tear, and the master 
testified that there was no fault in 
her navigation, nor any unusual oc- 
currence which would account for the 
damage. Mulvaney v. King Paint 
Mfg. Co., 256 Fed. 612, 167 CCA 642. 


{b] Showing of what actually was 
done has been held sufficient to rebut 
the prima facie case against the char- 
terer, even though the particular 
cause of the accident is not shown. 
The Raymond M. White, 290 Fed. 454 
{aff sub nom. Simmons Transp. Co. v. 
Wright, ete., Lighterage Co., 296 Fed. 
1023]; Hildebrandt v. Flower Light- 
erage Co., 277 Fed. 436. See C. F. 
Harms Co. v. Turner Constr. Co., 290 
Fed. 612 [aff 3 F. (2d) 591] (charterer 
is not required to show how the acci- 
dent’ happened, as the only way of 
meeting the prima facie case against 
it). 

86. Fulton Lighterage Co. v. New 
York Cent. R. Co., 1386 Misc. 374, 240 
NYS 88. 

{a] Charter referring to insurance 
policy.—(i) In an action by the own- 
er and the insurers of a river steam- 
boat against the charterer and the 
surety on his bond to recover for its 
loss, if the disclosure of the real 
cause of the sinking of the steamer 
would have shown negligence on the 
part of the captain or crew, or negli- 
gence in overloading, the burden was 
on the owner to show such negligence, 
where the charter party relieved the 
charterer from liability for loss cov- 
ered by insurance to be procured by 
the owner, and where the insurance 
policy excepted only such loss as 
should arise from the gross negli- 
gence, wilfulness or recklessness of 
captain or crew or from overloading. 
(St. Louis, ete.,. River Packet Co. v. 
Nowland, 279 Mo. 500, 215 SW 11), 
(2) and defendants were not required 
to show definitely and certainly what 
caused the loss, the cause of loss be- 
ing immaterial except so far as it 
tended to prove the presence or the 
absence of negligence (St. Louis, etc., 
River Packet Co. v. Nowland, supra). 


87. Glasgow Shipowners’ Co. Vv. 
“Munson SS. Line, 44 F. (2d) 826. 


[a] Abuse or excess of use of ves- 
sel’s appliances placed at the char- 
terer’s disposal is not to be presumed. 
Glasgow Shipowners’ Co. v. Munson 


£58,.@) J=L7) 
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was moored by 
Where 


care. 


SS. Line, 44 F. (2d) 826. 

88. Glasgow Shipowners’ Co. v. 
Munson SS. Line, supra. 

89. Glasgow Shipowners’ Co. v. 


Munson SS. Line, supra. See Rogers 
v. Moran Towing, etc., Co., 20 F. (2d) 
558 (where a scow demised to a 
charterer was by him hired to a third 
person, on a contract of affreightment 
not amounting to a bailment, there 
was no duty on the part of the latter, 
after injury to the vessel, to account, 
as in the case of a bailee for her con- 
dition, but the burden of proof as to 
the third person’s negligence was on 
the original charterer, owner pro hac 
vice). 


[a] Rule applied.—Where, under a 
charter which was a contract for af- 
freightment and not a demise, the 
charterer was to load the cargo and 
to have the facilities of the ship at 
his disposal for that purpose, and 
where a mast used in the course of 
the loading buckled during the time 
that operation was going on, but the 
owner adduced no evidence of negli- 
gence on the part of those loading, he 
could not hold them liable for the in- 
jury. Glasgow Shipowners’ Co. 
Munson SS. Line, 44 F. (2d) 826. 


90. Adams v. Eastern Transp. Co., 
291 Fed. 756. 


91. Neville v. Morrison Coal, etce., 
Co., 211 App. Div. 282, 207 NYS 471. 


[a] Consignee.—The burden was 
on a consignee of cargo sued jointly 
with the charterer for damage to a 
vessel by reason of its being moored 
in an unsafe place to show that it 
used reasonable care in selecting the 
berth for the chartered vessel in- 
trusted to its care by the charterer 
without the owner’s consent, although 
the consignee had no contractual rela- 
tions with the owner of the vessel. 
Neville v. Morrison Coal, etc., Co., 
211 App. Div. 282, 207 NYS 471. 


92. Cross references: 


Admissibility of custom as aid in con- 
struction of charter see supra § 196. 


Determination of admissibility as 
question for court see infra § 345 
text and note 12. 


Evidence respecting 
see infra §§ 261-263. 


93. Generally see Evidence §§ 89— 
1729. 


94. Admissibility of evidence in 
admiralty see Admiralty §§ 251-254. 


95. See cases infra this note. 


[a] Illustrations.—(1) On an is- 
sue as to whether a barge was lost, 
through vis major or negligence, evi- 
dence of the captain of a tug that his 
towline was carried away three times 
the same day by the wind and tide 
was admissible to show the severity 
of the storm. Oakland Barge, etc., Co. 


seaworthiness 


[§ 342] b. Admissibility.°2 
erence to admissibility of evidence in civil actions 
generally,** and, more particularly, those applied 
in admiralty where the suit on the charter party 
is brought as a proceeding in admiralty,®* apply 
to actions based on contracts of charter party.®® 


| tain of the steamer, 
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held, has the burden of establishing it.°° Proof by 
plaintiff owner of damage to the vessel and that it 


defendant charterer in an unsafe 


place makes out a prima facie case of negligence 
requiring defendant to show that the accident hap- 
pened notwithstanding the exercise of reasonable 


The rules with ref- 


Vemnoster, «a5: Cal. -Av 193) ol 43 emcee 
(2) An effort to elicit evidence as to 
what the intended charterer, suing 
for breach of an agreement to char- 
ter, would have done if the vessel 
had been tendered in accordance with 
the charter agreement, and what 
would have been his action under cer- 
tain of its clauses in a contingency 
which never arose, being merely argu- 
mentative, such evidence was prop- 
erly excluded. Scott v. Moragues 
Lumber Co, 202 Ala. 312, 80 S 394. 
(3) In an action by the owner of a 
river steamboat against the charterer 
and the surety on his bond to recover 
for its loss through sinking at whart, 
testimony of the charterer, the cap- 
that the officers 
and crew selected by him as captain 
were careful, competent, and of good 
reputation, was admissible in its rela- 
tion to the conduct of the captain, 
where the gross negligence, reckless- 
ness, or wilful misconduct of the own- 
er was an issue in the case, to avoid 
any inference of misconduct on his 
part in selection of the crew. St. 
Louis, etc., River Packet Co. v. Now- 
Tandy 27 9R Mion 5008 21> SiWe lida eGo 
In an action by the owners and insur- 
ers of a chartered vessel for its loss, 
a marine protest, at least where it 
has been employed by the owner in 


making proof of loss against the in- 
surers, is admissible in evidence in 
behalf of the defendant. St. Louis, 


etc., River Packet Co. v. Nowland, su- 
pra. (5) Evidence of a custom of 
picking sizes of lumber in unloading 
barges without regard to proper “s- 
tribution of weight has been held ad- 
missible on the issue of negligence 
in unloading. J. H. Burton, ete., Co. v. 
May, 212 Ala. 435, 103 S 46. (6) Let- 
ters and correspondence between the 
parties to a verbal charter have been 
held admissible as corroborating the 
testimony of libelant’s officer as to the 
terms of the verbal charter, although 
libelant’s letter of confirmation was 
not replied to by respondent, and such 
testimony was also admissible as 
showing the general custom prevail- 
ing between the parties as to such 
charters. The Raymond M. White, 
290 Fed. 454 [aff sub nom. Simmons 
Transp. Conv. Wright, ete, Lighter- 


age Co., 296 Fed. 1023]. (7) The 
agreement between shipowner and 
charterer as to what demurrage 


should be paid is at least presump- 
tive evidence of what the use of the 
ship was worth, in fixing damage for 
loss of time because of delay in de- 
parture of ship, on charterer’s fail- 
ure to furnish cargo and rechartering 
of vessel to third party. Trafika- 
tiedolaget Grangesberg Oxelosand v. 
Ainesworth Coal, etc., Co., 281 Fed. 
231 [aff 287 Fed. 291]. 


[b] Acts and declarations of agents 
(1) of one party to a charter, made in 
the scope of their apparent or actual 
authority, and in the course of their 
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[§ 343] c. Weight and Sufficiency.°* The gener- 
al rules governing the weight and sufficiency of evi- 


employment, are admissible to the 
same extent and under the same cir- 
cumstances as though they were made 
by the principal. Barreda v. Silsbee, 
21 How. (U.S.) 146,16 L. ed. 86. (2) 
Declarations of charterer’s agent not 
made in the presence of the owner are 


not admissible against the latter 
(Borden Min. Co. v. Barry. i7 Md. 
419), (3) nor are they admissible to 


impeach a witness for the owner, 
when made out of his presence (Bor- 
den Min. Co. v. Barry, supra). 


[e] Documentary evidence.—(1) 
Under the rule admitting in evidence 
records: kept by persons in public of- 
fice in the course and performance of 
their official duty, ‘‘freight sheets” 
are admissible in evidence on the is- 
sue of the quantity of cargo delivered 
under a charter. Hogarth Shipping 
Co., Ltd. v. Federal Sugar Refining 
Co., 174 Fed. 278. (2) Lease of wharf 
to the charterer, containing the cove- 
nants fixing the responsibility of the 
lessor to the lessee, and granting the 
latter permission to invite vessels to 
berth and discharge at the wharf, was 
properly admitted in evidence in a li- 
bel for damage to the vessel while 
unloading wherein the lessor was im- 
pleaded. Eastern Massachusetts St. 
R. Co. v. Transmarine Corp., 42°F. 
(2d) 58. (8) Ship’s register is admis- 
sible, in connection with other evi- 
dence, in favor of persons claiming to 
be owners and claiming the freight 
under a charter made by agents with- 
out disclosure of principal. Brooks 
v. Minturn, 1 Cal. 481. (4) Ex parte 
documents of protest, together with 
the depositions of witnesses thereto, 
taken before the officials of a foreign 
state have been held to be of such 
character as to be inadmissible in evi- 
dence in an admiralty suit for alleged 
breach of charter. Otis Mfg. Co. v. 
The Ira B. Ellems, 48 Fed. 591 [aff 
50 Fed. 934, 2 CCA 85]. 


[d] Expert or opinion evidence.— 
(1) Where, upon the trial of an action 
to recover damages for breach of char- 
ter, the principal question was wheth- 
er or not the ship, which has been 
disabled by a storm while near the 
port of Vera Cruz, could have put in- 
to any of the ports in the Gulf of 
Mexico or the southern Atlantic 
states and experts called on behalf of 
plaintiff were asked, against defend- 
ant’s objection and exception, ‘““Under 
the state of facts mentioned in that 
deposition what’ ports could the cap- 
tain have made in the Gulf of Mex- 
ico,’ together with other questions to 
the same effect, it was held error to 
admit the questions, as they allowed, 
and compelled each witness to deter- 
mine for himself what facts were 
proved by the deposition, and thus to 
usurp the functions of the jury. Dolz 
Ne Morris’ 10 Etim ON; CY. 200 162) 
In an action for nondelivery, based on 
the owner’s failure to keep the cargo 
shipped in a proper condition as pro- 
vided by the charter, wherein the de- 
fense of inherent vice of the cargo 
was raised, the failure of libelant to 
furnish to respondent requested sam- 
ples of the cargo taken from the ship 
and to introduce evidence of the chem- 
ical analysis of such cargo, does not 
justify the rejection of tests made by 
experts of samples of like cargo tak- 
en from the tanks from which that 
earried was furnished. American 
Creosoting Co. v. Deutsche Petroleum 
Aktien Gesellschaft, 28 F. (2d) 356. 
(3) On an issue.as to whether a char- 
tered steamer’s loss was caused by 
overloading, the testimony of river 
steamboat men plying the same 
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stream that a steamer so heavily 
ladened as to sink in the manner that 
the chartered steamer did could not 
have passed with the same load safely 
up the stream to that point, the 
steamer having performed such a 
voyage immediately before her loss, 
was proper. St. Louis, etce., River 
Packet Co. v. Nowland, 279 Mo. 500, 
215 SW 11. (4) Hypothetical ques- 
tions must always be founded upon 
admitted facts or other evidence in 
the case, and if not followed by evi- 
dence of the facts on which they are 
based, the overruling of objections toe 
such questions is prejudicial error. 
Oakland Barge, etc., Co. v. Foster, 25 
Cal. A. 193, 143 PB 83. 


[e] Res gestz.—(i) The doctrine 
of res geste has been held applica- 
ble, under appropriate facts, to ac- 
tions upon charter parties. Barreda 
v. Silsbee, 21 How. (U. S.) 146, 16 L. 
ed. 86. (2) Acts and declarations sub- 
sequent to the execution of the char- 
ter are inadmissible as part of the res 
geste. Barreda v. Silsbee, supra. 


{f] Irrelevant evidence may prop- 
erly be rejected. Borden Min. Co. v. 
Barry, 17 Md. 419. See Monsen v. 
American Importing, etc., Co., 11 
Mass. 387, 97 NE 891 (a hurricane, 
and consequent inability of the hir- 
er of a vessel to procare merchanta- 
ble fruit for carriage, not being an 
act of God, within a provision of the 
charter party, affecting the hirer’s lia- 
bility to the owner evidence thereof 
was properly excluded); Goshi Kai- 
sha Yamamoto Sohonten v. France, 
ete, SS: Co; 196 “App. Div. 552," Lss 
NYS 131 (where charterer did not 
agree to take out war risk insur- 
ance for owner’s benefit, but merely 
to insure ship against ordinary ma- 
rine risks, and also agreed to in- 
demnity Owner against loss on fail- 
ure to return the vessel for any cause 
whatever, the amount due owner from 
charterer on loss of the ship during 
the war was immaterial in charterer’s 
action against third person, to whom 
it had subchartered the ship, to recov- 
er war risk insurance third person 
had agreed to carry for owner’s 
benefit). 


[g¢] Delay in voyage as admissible 
evidence of crew’s incompetency.— 
On a libel against a vessel for failure 
to complete a voyage according to a 
charter party, whereby the cargo suf- 
fered injury, an unusual procrastina- 
tion of the voyage is not in itself evi- 
dence of incompetency in the crew to 
navigate the vessel; but it is admissi- 
ble in corroboration of the opinion 
and judgment of witnesses that the 
crew was insufficient for the service. 
The Gentleman, 10 F. Cas. No. 5,324, 
Oleott 110 [rev on other grounds 10 
BY iCasJeNOsko O20, Donelatehiiny 1 OG. 


[h] Evidence not affecting con- 
tractual provisions of charter.—A 
charterer, Suing for a breach of a 
charter party of a certain named brig, 
“of the burden of one hundred and 
fifty-eight tons or thereabouts,” so de- 
scribed merely for the purpose of 
completing her identity, may show 
that the brig was of two hundred and 
fifty tons’ burden, as enhancing the 
Gere Dolz v. Morris, 10 Hun (N. 

=) D 


[i] Evidence, when offered at trial, 
must be assumed to exist, and to be 
true, for the purpose of determining 
the question of admissibility. Bar- 
reda v. Silsbee, 21 How. (U. S.) 146, 
16 L. ed. 86. 


[j] Objection at trial to deposition 


ue "4 
4 
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dence®? apply to actions for breach of charters.®® 
Although the honest opinion of a competent master 


too late-—Where a charter party at- 
tested by a subscribing witness was 
without objection proved by second- 
ary evidence in an examination of a 
witness conditionally at the time 
when he made a deposition, it was too 
late upon the trial to object to its 
being read from the _ deposition. 
Ward v. Whitney, 8 N. Y. 442 [aff 5 
N. Y. Super. 399]. 


96. Cross references: 


Charters held to constitute demise or 
oBT of affreightment see supra 

Determination of sufficiency as ques- 
tion for jury see,infra § 345 text 
and note 13. 


Effect of charter provisions for con- 
clusiveness of bills of lading see 
supra § 219. 


97. Weight and sufficiency of evi- 
dence: 


Generally see Evidence §§ 1720-1806. 
ere ee actions see Admiralty § 
oO. 


98. See cases infra this note. 


[a] Conclusiveness.—(1) The ad- 
missions of the master at the end of 
the voyage tending to show the mean- 
ing of a technical phrase in the char- 
ter party are not conclusive on him 
or his co6wners on the merits of the 
case, but are to be taken like any 
other piece of evidence with reference 
to such matters. The John H. Pear- 
son, 14 Fed. 749 [rev on other grounds 
121 UU. S469. 7. SCt) L008, <3 0cenemeds 
979]. (2) The ship’s register is not 
conclusive, nor even prima facie, evi- 
dence on the issue of ownership in an 
action on a charter, but it is some 
evidence. Brooks v. Minturn, 1 Cal. 
481. (3) Where a counterclaim to an 
action for charter hire alleged breach 
of the charter by the owner, and the 
owner proved a decree in his favor in 
a prior suit by some of the charterers, 
holding that there was no breach, that 
fact was conclusive against the char- 
terers’ counterclaim. Woodhouse v. 
Duncan, 106 N. Y. 527,13 NE 334. (4) 
That a car float, injured in unload- 
ing, had not failed before, was not 
conclusive that the injury was caused 
by negligent unloading, rather than 
structural weakness. New York, ete., 
R. Co. v. Delaware, ete., R. Co., 23 F. 
(2d) 487. 


[b] Comparative weight of evi- 
dence.—(1) Oral testimony from 
memory alone by the masters of char- 
tered ships of the wind and weather 
conditions during the term of the 
charter, which was a _ considerable 
time before the trial, without any 
production of the vessels’ logs or any 
explanation of their absence, is un- 
satisfactory evidence at the best (The 
Oregon, 55 Wed. 666, 5 CCA 229) (2) 
and loses all weight when considered 
in connection with official reports of 
the weather bureau in that area for 
that time, which are in direct conflict 
with the oral testimony (The Oregon 
supra). (3) Tests of oil from the 
same mass as that shipped as cargo 
are entitled to more weight than tests 
of other samples not shown to possess 
the same constituents, even though 
the latter are accompanied by the 
opinions of experts, however well 
qualified, based upon hypothetical 
questions, in an action for nondeliv- 
ery of cargo, where the defense of in- 
herent vice of the cargo is set up, and 
the test of the actual samples are not 
lightly to be set aside as evidence 
American Creosoting Co. v. Deutsche 
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that he has taken on board all the cargo his ves- 
sel will safely carry is not absolutely binding on 


Petroleum Aktien Gesellschaft, 28 F. 
(2d) 356. 


{c] Admissions (1) except when 
formally made at trial, even if by a 
party in propria persona, are at most 
only evidentiary matter which may 
be rendered nugatory by other evi- 
dence in the case. Bushey v. Hedger, 
40 B. (2d) 417. (2) Where, prior to 
suit for injury to a demised vessel, 
the libelant owner informed respond- 
ent charterer of statements of a third 
person as to the treatment the vessel 
had received during the charter term, 
respondent could not require libelant 
to admit the correctness of these re- 
ports about which the latter knew 
nothing. Bushey v. Hedger, supra. 


{[d] Failure of party to produce 
demonstrative evidence under his con- 
trol justifies the inference that such 
production would have operated un- 
favorably to the litigation, and where 
the owner, suing for the cost of re- 
pairs, alleges one cause for deteriora- 
tion while the charterer alleges an- 
other, the owner’s nonpreservation 
and nonproduction of the parts in- 
jured must be regarded as opposing 
his claim. Patton-Tully Transp. Co. 
v. Barrett, 37 F. (2d) 516. 


[e] Evidence held not credible.— 
In an action for a shipper’s breach 
of contract by failure to furnish 
cotton cargo, the testimony of de- 
fendant’s agent that plaintiff refused 
grain cargo at twenty-two cents per 
hundred pounds before accepting a 
cargo of like grain at only twenty 
cents per hundred pounds has been 
held not credible, as against a de- 
nial of such offer by plaintiff's wit- 
ness. U. S. v. Columbus Mar. Corp., 
8 Fy @d) 315. 


{f] Inspection.—In the absence of 
any evidence of concealment, latent 
defect, bias, or fraud, an inspection 
of a vessel and a finding of fitness 
for charter service should have per- 
suasive weight, even though not con- 
elusive. Philadelphia, etc., SS. Co. v. 
McCauldin, 202 Fed. 735, 121 CCA 197 
[aff 198 Fed. 328]. 


[g] Evidence held sufficient to 
show: (1) Agreement for bailment 
and not mere contract for towage. 
Parker v. Washington Tug, etc., Co., 
85 Wash. 575, 148 P 896. (2) Agree- 
ment to raise and repair tug at cost 
in settlement of claim by owner. The 
Caroline, 191 Fed. 211. (38) Breach 
of charter. American Creosoting Co. 
v. Deutsche Petroleum Aktien Ge- 
sellschaft, 28 F. (2d) 356; Lobo v. 
U. S., 18 F. (20) 221 [rev 14 F. (2d) 
435]; The Henry W. Cramp, 6 F, 
(2a) 900 [aff 20 F. (2d) 320 (certiorari 
den sub nom. McDonald v. Rosasco, 
275 U. S. 561 mem, 48 SCt 120 mem, 
72 L. ed. 427 mem)]; The Oregon, 55 
Wed. 666, 5 CCA 229; The J. F. War- 
ner, 22 Fed. 342; The Regulus, 18 Fed. 
380; The Nora, 14 Fed. 429; The Car- 
lotta, 5 F. Cas. No. 2,413, 9 Beno 1; 
Cargill El. Co. v. Sullivan, 171 Minn. 
507, 214 NW 510; Kaufman v. Hewitt, 
118. Wash. 556, 204 P 199. (4) Char- 
ter to respondent. Jova Brick Works 
v. New York, 277 Fed. 180. (5) Cir- 
cumstances bringing charterer with- 
the operation of the exceptions 


aauses Paterson v. Dakin, 31 Fed. 
682. (6) Concurring negligence. 
Turney Transp. Co. Vv. National 


Dredging, etc., Co., 272 Fed. 495 [mod 
281 Fed. 315]. (7) Damage due to 
preach of charter. The Tampico, 286 
Fed. 482. (8) Damage due to delay 
not expressly provided for in contract. 
Lind v. U. S., 44 Ct. Cl. 558; Baldwin 
vy. Sullivan Timber Co., 65 Hun 625, 
290 NYS 496 [aff 142 N. Y. 279, 36 
NE 1060]. (9) Damage occasioned 
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by perils of the sea. Bregaro v. The 
Centurion, 68 Fed. 382, 15 CCA 480 
[rev 57 Fed. 412]. (10) Delivery of 
cargo to the owner in compliance with 
the charterer’s guaranty. American 
Creosoting Co. v. Deutsche Petroleum 
Aktien Gesellschaft, 28 F. (2d) 356. 
(11) Delivery of cargo to vessel. 
Steamship Den of Ogil Co. v. Stand- 
ard Oil Co., 189 Fed. 1020. (12) De- 
tention rendering the charterer liable 
for demurrage. Atlantic, etc., Guano 
Co. v. The Robert Center, 2 F. Cas. 
No. 630. (13) Execution of subchar- 
ter in reliance-on particular repre- 
sentations by the original charterer. 
The Tampico, 286 Fed. 482. (14) 
Failure of charterer of a boat aban- 
doning it to make repairs usually 
and customarily made. Maryland 
idelity, ete: Co. we Sanford), ete. 
Co.,, 158 Md. 525, 149 A275... (5) 
Failure to load a full cargo. The Sai- 
gon Maru, 267 Fed. 881 [aff 272 Fed. 
799 (certiorari granted sub nom. 
Osaka Shosen Kaisha v. Pacific’ Ex- 
port Lumber, Co., 25% U.S! 626, 42 
SCt 51, 66 L. ed. 404, and rev on oth- 
er grounds 260 U.S. 490, 43 SCt 172, 
67 Li. ed. 364)]. (16) Fraud justify- 
ing cancellation of note given for net. 
Kaufman v. Hewitt, 118 Wash. 556, 


204 P 199. (17) Freedom from negli- 
gence. The Raymond M. White, 290 
Fed. 454 [aff sub nom. Simmons 


Transp. Co. v. Wright, ete., Lighter- 
age Co., 296 Fed. 1023]; Bernstein v. 
Morse, 261 Fed. 435. (18) Improper 
loading. Turney Transp. Co. v. Na- 
tional Dredging, ete., Co., 272 Fed. 495 
[mod 281 Fed. 315]. (19) Injury 
caused by vis major. Oakland Barge, 
etc., Co. v. Foster, 25 Cal. A. 193, 143 P 
83. (20) Justification for payments 
for repairs. Empire Engineering Co. 
v. Reid Wrecking Co., 257 Fed. 770. 
(21) Leaking of the chartered vessel 
uninterruptedly until abandonment. 
Maryland Fidelity, etc., Co. v. San- 
LOrGd, (ete 6Co., L58 Midi s525,51149 A 
275. (22) Leaky condition of dredge, 
notice, and operation without warn- 
ing owner. Maryland Fidelity, etc., 
CowVs Santora, ete. Co., 158. Mdsr525, 
149 A 275. (23) Negligence. Cowles 
Towing Co. v. American Consir., etc., 
Co., 27 F. (2d) 622; Galena Nav. Co. 
VWemimclaipsiNavew@O.. glicmeh aca c)en oe 
Schoonmaker-Conners Co. v. New 
Works ©ents giv On lc are ClO) yo la: 
{aff 12 F. (2d) 317 mem]; Schoon- 
maker-Conners Co. v. Rosoff Engi- 
neering Co., Empire 
Brickyetc) ‘Co. vy. iEtines; Fed. 
683 [Laff 300 Fed. 685]; Schoonmaker 
Conners Co. v. Lambert Transp. Co., 
268 Fed. 102; Libby v. Jorgensen, 203 
Fed. 200, 121 CCA 406; Maryland Fi- 
delity, etc., Co. v. Sanford, etc., Co., 
158 Md. 525, 149 A 275. (24) Negli- 


gent stowage by the charterer. The 
South America, 27 Fed. 386. (25) 
Nondelivery to the charterer of all 


the cargo delivered to the owner. 
American Creosoting Co. v. Deutsche 
Petroleum Aktien Gesellschaft, 28 F. 


(2d) 356; Hogarth Shipping Co., Ltd. 
v. Federal Sugar Refining Co., 174 
Fed. 278. (26) Owner’s subjection to 


an embargo as a voluntary act. The 
Henry W. Cramp, 6 F. (2d) 900 [aff 
20 F. (2d) 320 (certiorari den sub 
nom. McDonald v. Rosasco, 275 U. S. 
561 mem, 48 SCt 120 mem, 72 L. ed. 
427 mem)]. (27) Particular items 
of damage. Galena Nav. Co. v. Sin- 
clair Nav. Co., 17 F. (2d) 9; Scripps 
v. Moran, 16 F. (2d) 259 [certiorari 
den 274 U. S. 744 mem, 47 SCt 590 
mem, 71 L. ed. 1325 mem]; Hogarth 
Shipping Co., Ltd. v. Federal Sugar 
Refining Co., 174 Fed. 278. (28) Per- 
formance of bunkering agreement. 
Trafikatiedolaget Grangesberg Oxe- 
josand -v. Ainesworth Coal, etc., Co., 
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the charterer, it is entitled to very great weight, and 
can be controlled only by decisive evidence of a 


273 Fed. 215 [aff 287 Fed. 291]. (29) 
Prima facie case for subcharterer su- 
ing for damages from delay. Palmer, 
CLG.) CO! ive, WE Se, lO cea God ier ae 
(30) Promise to pay charter hire. 
Bozanich v. Olsen, 129 Wash. 333, 
225 BP 59, (31) Proposed port of 
discharge in fact an unsafe port. 
The Gazelle, 11 Fed. 429, 5 Hughes 
391 [aff 128 U. S. 474, 9 SCt 139, 32 L. 
ed. 496]. (32) Stevedoring in load- 
ing logs up to local standard of ex- 
cellence. Scottish Nav. Co. v. Mun- 
Son SShibine! 10 Paid) 108 aedse) 
Sufficient notice of readiness to load. 
Bonanno v. Tweedie Trading Co., 117 
Hed. 991 [afi 130 Hed) 448). 64 GGKX 
650]. (34) Terms of charter party. 
Turney Transp. Co. v. National 
Dredging, etc., Co., 272 Fed. 495 [mod 
281 Fed. 315]; Wheelwright v. Walsh, 


42 Fed. 862;-The J. F. Warner, 22 
Fed. 342. (35) That acceptance by 
Owner of substitute cargo would 


have prevented loss. Prince Line, 
td v.. Steger. (hex. Civ ApmeLo 
SW 223. (36) That a charter by the 
“working day’ was intended and 
meant to fix compensation on the 
basis of an eight hour working day, 
and not a day of twenty-four hours, 
Sherwood v. American Sugar Refin- 
Mees COn 280 smMedum jake (37) That 
charterer did not rely on his own 
inspection of the vessel. Patton- 
Tully Cransp. | Col ve Barrett. asiy uins 
(2d) 516. (38) That charterer ex- 
pressly excused the owner from ten- 
dering ships. Smith v. Susquehanna 
SS. Co., 282 Fed. 881. (39) That con- 
tract of charterer with third per- 
son was in contemplation of parties 
to the charter. Revett v. Globe Nav. 
Co., 68 Wash. 300, 128 P 459. (40) 
That delay in reporting for loading 
was due to act of owner. Cargill El. 
Co. ‘v. Sullivan, 171° Minn, 507, 214 
NW 510. (41) That delay was prox- 
imate cause of injury to cargo. The 
Ft. Gaines, 24 F. (2d) 849 [aff sub 
nom. Federal Forwarding Co. v. Lan- 
asa, 32 F. (2d) 154]. (42) That ex- 
amination would have disclosed 
gradual deterioration claimed by 
the charterer. Patton-Tully Transp. 
Co. v. ‘Barrett, 37°E." (20) 516. (43) 
That provisions of existing charter 
were not taken over by United States 
under requisition charter, and gov- 
ernment was not liable for brokerage 
commissions for obtaining such char- 
ter. U.S. v. Union Petroleum SS. Co., 
15 F. (2d) 383. (44) Unseaworthiness 
not established within the time fixed 
in option for cancellation. Patton- 
Tully Transp. Co. v. Barrett, 37 F. 
(2a) 516. (45) Unseaworthiness due 
to the gradual deterioration of floor 
frames under boilers, rather than to 
accidental crushing. Patton-Tully 
Transp. Co. v. Barrett, supra. (46) 
Weakness of mast. Scottish Navy. Co. 
v. Munson SS. Line, 10 F. (2d) 708. 


{h] Evidence held insufficient to 
show: (1) Agreement to return a 
barge in as good condition as when 
delivered. Empire Brick, ete., Co. v. 
Hines, 300 Fed. 683 [aff 300 Fed. 685]. 
(2) Assent of the captain or owners 
to an alteration by the charterer’s 
agent in a charter party. Pew v. 
Laughlin, 3 Fed. 39. (3) Beaching of 
scow by cargo owner without au- 
thority in an unsafe place. Grau- 
willer v. Moses, 194 Fed. 86, 114 CCA 
164. (4) Breach by the charterer. 
Hasler v. West India SS. Co., 212 Fed. 
862, 129 CCA 382. (5) Breach by the 
owner or master. The Addison E. 
Bullard, 258 Fed. 180, 169 CCA 248 
[aff 252 Ked. 241]; Matthias v. 
Beeche, 111 Fed. 940; The Ira B. EI- 
lems, 50 Fed. 934, 2 CCA 85 [aff 48 
Fed. 591]. (6) Cancellation of char- 
ter. Porteous v. Williams, 115 N. Y. 
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mistake on his part.®® 


facts.! 


AG eee INGE ed Lie Ce) Carnmiagenon 
the quantity of goods alleged. The 
Alonzo, 1 F. Cas. No. 257, 1 Hask. 
184. (8) Case within exceptions 
clauses of charter. The Aquarius, 44 
F. (2d) 805; Libby v. Jorgensen, 2038 
Fed. 200, 121 CCA 406; Alaska Coast 
Co. v. Alaska Barge Co., 79 Wash. 216, 
140 P 334, LRA1915C 423 [mod on 
reh 82 Wash. 697, 143-P 461, LRA 
1915C 428]. (9) Certain acts of the 
charterer not the cause of loss or in- 
jury of the chartered ship. Dempsey 
v. Merritt, etc., Corp., 10 F. (2d) 687. 
(10) Complete breakdown of machin- 
ery. American Asiatic Co. v. Rob- 
ert Dollar Co., 282 Fed. 743 [certio- 
rari den 261 U. S. 615, 48 SCt 361, 67 
i. ed.. 828]. (11) Connivance or. con; 
sent of owner to requisition of the 
chartered vessel by its government. 
Texas Co. v. Hogarth Shipping Corp., 
256) Us Ss. O19) 4 SCt 6127.65) Loved: 
1123 [aff 267 Fed. 1023 mem (aff 265 
Fed. 375)]; The Frankmere, 262 Fed. 
819 [aff 278 Fed. 139 (certiorari den 
sub nom. Gans SS. Line v. Arnot, 257 
U. S. 662, 42 SCt 270, 66 L. ed. 423)]. 
(12) Contributory negligence. Adams 
v. Hastern Transp. Co., 291 Fed. 756. 
(13) Damage occasioned by the perils 
of the sea. The Edwin I. Morrison, 
MOS Oe Sl OO, aS Oi 23s oe eed. 
688 [rev 40 Fed. 501]; American Cre- 
osoting Co. v. Deutsche Petroleum 
Aktien Gesellschaft, 28 F. (2d) 356. 
(14) Damage resulted from the neg- 
ligence of a charterer. Johnson 
Lighterage Co. v. Warner Sugar Re- 
fining Co., 204 Fed. 699. (15) Deliv- 
ery to the vessel of the quantity of 
cargo alleged. Lightburne y. The 
Tongay, 55 Fed. 329. (16) Existence 
of oral charter. Aktieselskabet Ban- 
an v. Hoadley, 60 Fed. 447, 9 CCA 61. 
(17) Existence of such a custom as 
* would enter into the charter and aid 
its construction. Bonanno v. Twee- 
die Trading Co., 117 Fed. 991 [aff 130 
Fed. 448, 64 CCA 650]. (18) Failure 
of vessel to proceed on voyage with 
reasonable dispatch. Hildebrand v. 
Geneva Mill Co., 32 F. (2d) 343. (19) 
Failure to deliver all of cargo of 
creosote oil was due to inherent vice. 
American Creosoting Co. v. Deutsche 
Petroleum Aktien Gesellschaft, 28 
F. (2d) 356; Penn Builders, etec., Co. 
v. Braeburn Steel Co., 274 Fed. 794; 
Hastorf Contr. Co. v. Standard Oil 
Co., 272 Fed. 884. (20) Fraud in the 
making of the charter. The Hurst- 
dale, 179 Fed. 371, 102 CCA 649 [aff 
169 Fed. 912]; Dunbar v. Weston, 93 
Fed. 472; The South America, 27 Fed. 
386. (21) Freedom from negligence. 
Bushey v. Hedger, 40 F. (2d) 417; 
OrBoyle v. MeGirr, 39 Bs (2d) 63%. 
The John Carroll, 275 Fed. 302; Ter- 
ry, etc., Co. v. Merritt, etce., Derrick, 
CC CO. 6S a Meds i885, 9 oar C@A ronal 
Swenson v. Snare, ete., Co., 160 Fed. 
459, 87 CCA 443 [aff 145 Fed. 727]: 
Ampere Barge Co. v. New York Cent. 
Cos, 127 Mase? 444. 1206 INS) 28 ye 
(22) Improper loading. The Monon- 
gahela, 282 Fed. 17. (23) Inability of 
a steamer to make her usual speed, 
or that which the charter stated she 
could make, due to the impairment of 
her boilers or machinery, because her 
engine crew did not know how to han- 
dle the coal used. The Burma, 187 


In appropriate cases, judi- 
cial notice of facts with reference to the chartered 
vessel may take the place of evidence as to such 
As in eivil actions generally,? and, where 
the action is in admiralty, by virtue of the principles 
therein applied,? every fact constituting an essen- 
tial element of a cause of action or defense in an 
action on a charter party must be established by 
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relevant.® 


Fed. 94, 110 CCA 3380. (24) Inference 
of negligence against stevedores. The 
Harper No. 145, 42 F (2d) 161 [mod 
24 F. (2d) 993]. (25) Injury due to 
fault of the charterer. Elwell v. 
Tucker, 260 Fed. 365, 171 CCA 231 
[rev 252 Fed. 874]; Cooney, etc., Co. 
v. Auditore, 215 Fed. 801; Oakland 
Barge, etc., Co. v. Foster, 25 -Cal. A. 
198, 148 P 83. (26) Irregularity -or 
unlawfulness of requisition of a char- 
tered vessel, claimed to frustrate the 
charter. The Frankmere, 262 Fed. 819 
{aff 278 Fed. 139 (certiorari den sub 
nom. Gans SS. Line v. Arnot, 257 U. 
S662, 42S@t 270)" 66k edae42zo)i. 
(27) Justification of time charterer 
in canceling the charter on the 
ground that the vessel had become 
defective for service within the mean- 
ing of a charter provision giving such 


right. Philadelphia, etc., SS. Co. v. 
McCauldin, 202 Fed. 735, 121 CCA 197 
[aff 198 Fed. 328]. (28) Liability 


of charterer aS owner to passenger. 
Deniff v. McCormick, 105 Or. 697, 210 
P 703. (29) Negligence. Hansen v. 
Du Pont de Nemours, 33 F. (2d) 94 
[rev 8 F. (2d) 552, and certiorari den 
280 U. S. 589 mem, 50 SCt 37 mem, 
74 L. ed. 688 memj; Shamrock Tow- 
ing Co. v. New York, 32 F. (2d) 684 
[rev 29 FE. (2d) 783]; Crouch v. U. S., 
Sie iB. V(2d)e-2il Rorers iv. Mord 
Towing. ete Col, S20" Fe N(2Zd) me s585 
O’Brien v. New York, 7 F. (2d) 485 
[afin hee (20) ) 488i) Cre HarmsaCo: 
Ve aurner’ Constr... Co,, 1s shady bow 
[aff 290 Fed. 612}4 O’Brien v. Direc- 
tor Gen. of Railroads, 287 Fed. 761; 
Cc. F. Harms Co. v. Upper Hudson 
Stone Co., 234 Fed. 859, 148 CCA 457 
[aff 225 Fed. 680]; The Dan, 40 Fed. 
691. (30) Negligent stowage of car- 
go. Bregaro v. The Centurion, 68 Fed. 
Boz, lo CCA480) [rev vot. Media 4a, 
(31) New charter for further. serv- 
ices of the vessel. “Schwartze v. Ty- 
sons) 4 tlarray& 9S a CVs) a2 Sanu oe) 
Particular items of damage or lia- 
bility. Empire Engineering Co. v. 
Reid Wrecking Co., 257 Fed. 770; The 
Ira B. Ellems, 50 Fed. 934, 2 CCA 85 
[aff 48 Fed. 591]; The Carlotta, 5 F. 
Cas. No. 2,413a. (33) Propriety of 
rate asserted by libelant for compu- 
tation of damages. Pendleton v. 
Pearce, 10 F.’ (2d) 692. (34) Repairs 
to chartered ship, necessitating delay 
in delivery, occasioned by latent de- 
fects. Pendleton vy. Pearce, supra. 
(35) Right of charterer to deductions 
from the charter hire. The Pensa- 
cola, 263 Fed. 661; Steamship Knuts- 
ford Co. v. Barber, 261 Fed. 866 [cer- 
tiorari den 252 U. S. 586, 40 SCt 396, 
64 L. ed. 729]; The Buckingham, 129 
Fed. 975. (36) Right to dead freight 
on the ground that the water on a 
bar was not of sufficient depth to en- 
able the vessel to load a full cargo, 
and that there was a failure to exer- 
cise customary despatch in discharg- 
ing which entitled them to demur- 
rage. Pendleton v. U..S.;ete., Co., 145 
Hed 508, 76 CCA, 186.737) Sailings: 
on shares to be a charter to the mas- 
ter. Wickersham y. Southard, 67 Me. 
595. (38) Subcharterer knew that the 
chartered vessel belonged to the Unit- 
ed States shipping board. Palmer, 
etc., Co. v. U.S., 10 FF. (2d) 214% (39) 
That the master acted improperly in 
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[§§ 343-344 


a preponderance of the evidence ;* and where, upon 
the whole evidence, the case is evenly balanced, 
judgment will be rendered against the party hav- 
ing the burden of proof.° 
circumstances which in no way affect the rights 
and liabilities of the parties is immaterial and 17- 


Evidence of facts and 


The 


general 


sailing. The Gentleman, 10 F. Cas. 
No. 5,323, 1 Blatchf. 196 [rey 110 F- 
Cast Nowe bs3 24 os Olcouts 1101. (40) 
That the owner of the vessel which 
transported another cargo of horses 
secured by the charterer did do so 
on the latter’s agreement to compen- 
sate the owner for any loss. Prince 
Line, Ltd. v. Steger, (Tex. Civ. A.) 
210 SW 228. (41) Weight of log load- 
ed on chartered vessel Such as to 
cause mast to buckle. Scottish Nav. 
Co. v. Munson SS. Line, 10 F. (2d) 
708. (42) Wrong estimate by master 
as to what cargo the vessel could 
safely load. The Addison EF. Bullard, 
252 Fed. 241 [aff 258 Fed. 180, 169 
CCA 248]; Vaccarezzo v. 567,000 Gal- 
lons of Molasses, 161 Fed. 543, 88 
CCA 485 [aff 149 Fed. 792]; Hikrem 
v. New England Briquette Coal Co., 
125 Fed. 987; Weston v. Foster, 29 F. 
Cas. No. 17,452, 2 Curt. 119. 


{i] Evidence held insufficient to 
sustain finding: (1) As to the num- 
ber of days the boat should have been 
used. Kaufman v. Hewitt, 118 Wash. 
556, 204 P 199. (2) That \plaintif£ 
suing for breach of contract had 
waived claim for damages. Cargill 
El. Co. v. Sullivan, 171 Minn. 507, 214 
NW 510. 


99. Weston v. Foster, 29 F. Cas. 
No. 17,452, 2 Curt. 119. See Weston 
Vv. Minot, 29 El. Gas. Not W74535ec 
Woodb. & M. 437 (holding the mas- 
ter’s opinion as to the cargo which 
the vessei might safely carry, in con- 
junction with certain other corrobo- 
rative testimony, sufficient to indi- 
cate that the vessel thad taken all 
which she could be required to, hay- 
ing regard to her safety). 


1. King v. Petterson, 14 FB. (2d) 
532. 

2. See Evidence §§ 1730-1806. 

3. See Admiralty § 255. 

4 The Principia, 34 Fed. 667. And 


see cases supra this section. 


5. Wheelwright v. Walsh, 42 Fed. 
862; The Principia, 34 Fed. &67. 


Burden of proof in actions on char- 
ter parties see supra § 341. 


6. See cases infra this note. 


[a] Thus (1) in an action for 
breach of charter, evidence that the 
charterer had other cargo at the port 
of lading in addition to that loaded 
was immaterial where the charterer’s 
agent informed the master that there 
was no more for ‘him and definitely 
and positively refused to furnish 
more (The Ira B. Hllems, 50 Fed. 934, 
2 CCA 85 [aff 48 Fed. 591]), (2) as 
was the fact that the master left such 
port without certain papers, thereby 
laying himself liable, under the laws 
of a foreign country for leaving with- 
out such papers or a clearance (The 
Ira B. Ellems, supra). (3) Where a 
charter agreement was made and per- 
formance entered into on a certain 
date, which was the date appearing 
in the charter party, evidence that the 
charter party was not actually exe- 
cuted until a later date, if admissible, 
was immaterial. Bowley v. U. S., § 
CteSClashsi, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 344-345] 


rules governing trials of civil actions,’ and in so 
far as applicable, the rules governing cases in ad- 
miralty,® apply to actions for breach of charter 


parties.° 


[§ 345] b. Questions for Court and Jury. As in 


7. Generally see Trial 


1267]. 


8 Trial in admiralty proceedings 
generally see Admiralty §§ 261-274. 


9. See cases infra this note; and 
infra notes 11-23. 


[a] Writing verdict on back of 
document annexed to petition instead 
of on the back of the petition itself 
was not a fatal defect. Stackpole vy. 
Wickham, 7 La. Ann. 678. 


{b] Instructions.—(1) Where the 
owner of a vessel by the terms of a 
charter party assumed all losses not 
covered by insurance, and the in- 
Surance covered all losses save over- 
loading and gross negligence of the 
crew or owner, and where the vessel 
sank at her wharf, and where in an 
action by the owner against the char- 
terer the court instructed that the 
eharterer was not required to show 
definitely what caused the accident, it 
was held, that the instruction was not 
susceptible of the construction that 
it placed on the plaintiff the burden 
of showing that the accident was due 
to gross negligence of the crew or 
overloading. St. ours,* etes) River 
Packet Co. v. Nowland, 279 Mo. 500, 
245) SS Wet (2). in an action, for 
breach of an agreement to charter to 
plaintiff a vessel for which defend- 
ant was negotiating, charges request- 
ed by defendant were properly re- 
fuséd on account of their use of word 
“Amazon,” plaintiff having contract- 
ed for vessel answering description of 
the ‘‘Amazon,” but defendant having 
declined to disclose the vessel’s name. 
Scott v. Moragues Lumber Co., 202 
Ala. 312, 80 S 394. (3) In an action 
against the charterer of a scow, an 
instruction that the real question was 
whether the captain whose services 
were included in the demise was in 
discharge of his duties under defend- 
ant’s control or duties under plain- 
tiff’s control at the time of the acci- 
dent, and that if he was in discharge 
of his duties in defendant’s employ, 
the jury should find whether he was 
negligent, was erroneous and_ re- 
quired a reversal, where the true 
question was not as to the representa- 
tion and the negligence of the char- 
terer but as to the negligence of the 
defendant’s own personal conduct. 
Rice vy. McAllister Lighterage Line, 
115 Mise. 166, 187 NYS 457. (4) In 
an action for damages to a scow 
while in defendant’s possession and 
use as a charterer, the use of the 
word “responsible” in an instruction 
upon the measure of defendant’s du- 
ty, while inaccurate, was not mislead- 
ing where the court subsequently in 
the same instruction used the word 
“reasonable” as the measure of de- 
fendant’s duty, and hence the instruc- 
tion was not reversible error. Parker 
v. Washington Tug, etc., Co., 85 
Wash. 575, 148 P 896. (5) Failure 
to submit an action for injury to a 
boat on instructions treating the 
agreement whereby defendant took 
her as a contract for towage was not 
error when, on all the evidence, the 
agreement was shown to be one for 
bailment of the vessel, and there were 
no sufficient facts from which the 
jury might have inferred that the 
contract was one for towage. Par- 
ker v. Washington Tug, etc., Co., Su- 
pra. (6) An instruction based on the 
charterer’s negligence in failing to 
take care to avoid extreme conse- 
quences, however leaking of the ves- 
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termination 


sel was caused, 
for failure to distinguish between 
normal and negligent operation 
(Maryland Fidelity, etc., Co. v. San- 
LOK ete; sCon a5'8 EMida heb elo VAl 
275), (7) and in like manner unneces- 
Sary in the instruction to distin- 
gsuish between normal leaking of the 
vessel and abnormal leaking necessi- 
tating repairs, where the case was 
concerned with abnormal leaking 
(Maryland Fidelity, etc., Co. v. San- 
LOLrd,ete,, (Con Supra Gop) Unieam stud 
by an owner of vessels to recover for 
damages to a vessel, caused by de- 
fendant’s negligent loading, an in- 
struction that the jury were to deter- 
mine how the accident happened, and 
whose fault it was, submitting de- 
fendant’s claim that the master of 
the vessel directed the loading, and 
that if plaintiff or the master knew, 
or ‘had reason to know, that as a re- 
sult of the method of loading adopted 
by defendant’s servants the cargo 
would shift, defendant would not be 
liable, held fair to defendant. Clyde 
Vis Bh a 189 App. Div. 737, 179 NYS 
252. 


was not erroneous 


10. Functions of court and jury 
generally see Trial [38 Cye 1511]. 

1l. Barreda v. Silsbee, 21 How. 
(U. S.) 146, 16 L. ed. 86; Freiberg 
Lumber Co. vy. Rosalie Mahoney SS. 
Corp., 31 Del. 44, 111 A 279. See Por- 
teous v. Williams, 115 N. Y. 116, 21 


NE 711 (evidence held insufficient to 
justify withdrawal of case from jury 
and determination of fact by the 
court); and cases infra this note. 


[a] Instruction by court on ques- 
tion of fact is not reversible error 
where there is no evidence to support 


the allegation of fact sufficient to 
have authorized a verdict based 
thereon. Stackpole v. Wickham, 7 


La. Ann. 678. 


[b] Conduct held not negligent 
per se.—Crouch v. U. S., 31 F. (2d) 
elles 

{c] Sufficiency of evidence of dam- 


ages to take case to jury.—(1) Evi- 
dence that the rate for chartering 
similar vessels greatly exceeded the 
rate specified in the charter, and that 
the charterer did charter a smaller 
vessel at a greater rate than stated 
in the charter, was sufficient to pre- 
vent nonsuit for failure to prove dam- 
age by breach of the contract to de- 
liver the vessel under the terms of 
the charter, notwithstanding proof 
that the charterer had subchartered 
other vessels controlled by it dur- 
ing the same season. Freiberg Lum- 
ber Co. v. Rosalie Mahoney SS. Corp., 
81 Del. 44,111 A 279. (2) Im an action 
for breach of an agreement to char- 
ter to plaintiff a vessel for which de- 
fendant was negotiating, a general 
charge for defendant, asked on ac- 
count of uncertainty as to freight 
rates between charter ports, was 
properly refused, there being evidence 
to prove such rates, while in any 
event plaintiff was entitled to nom- 
inal damages. Scott v. Moragues 
Lumber Co., 202 Ala. 312, 80 S 394. 


[ad] Particular questions held 
proper for submission to jury in- 
clude: (1) Whether an attempt to 
tow a chartered scow with an eighty 
horse power, tug, under prevailing 
weather conditions, was negligence. 
Parker v. Washington Tug, etc., Co., 
85 Wash. 575, 148 P 896. (2) Wheth- 
er, under a charter-party providing 
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other cases,!° the general rule that questions of 
fact are to be submitted to the jury for their de- 
under 
court is applicable. 


proper instructions from the 
Whether the evidence, when 


that, “Tf the said Ship! 4) tes cused 
into the port of Lisbon the 
voyage ends,” by going to the outer 
port of Lisbon, about five miles from 
the town, the ship ‘‘entered”’ the port 
of Lisbon. Bulow v. Goddard, 10 S. 
C. L. 45, 9 AmD 663. (3) Whether 
the master had acted judiciously and 
properly in determining that it would 
be unsafe to cross the bar if the ship 
were more deeply laden, and whether 
the place chosen by jhhim for the de- 
livery of cargo was judiciously se- 
lected. Tyson vy. Belmont, 24 F. Cas. 
No. 2473168 [atts i Cas7 Nom dyes 
3 Blatchf. 530]. (4) What constituted 
a reasonable time within which the 
owners of the vessel were bound to 
offer to make the second voyage, in 
order to bind the charterer under the 
contract, in an action by the shipown- 
ers, for damages for failure to fur- 
nish a cargo in the instant case, al- 
though it may be for the court under 
some circumstances. Murrell Vv. 
Whiting, 32 Ala. 54. (5) What space 
was necessary for accommodation of 
officers and crew, provision, water, 
and fuel. Almgren v. Dutilh, 5 N. Y. 
28. (6) Whether an injury to cargo 
was caused by leakage, through un- 
seaworthiness, for which plaintiff 
would be liable, or by water washed 
in from above, which was defendants’ 
risk. Lyon v. Tiffany, 76 Mich. 158, 
42 NW 1098. (7) Where a charterer 
violated the statute of another state 
by sailing from it without an inspec- 
tion and permit, and the vessel upon 
returning there subsequently, was 
seized on account thereof, and where, 
upon being informed of such seizure, 
the owners informed the charterer 
thereof and requested him to take 
charge of the matter and procure her 
release which he refused to do where- 
upon they asked him what he wished 
them to do, and he told them to pay 
the penalty and expenses and pro- 
cure her discharge, which they ac- 
cordingly did, it should be left to 
the jury whether or not this amounts 
to a contract by him to repay them. 


Lewis v. Holbrook, 9 Allen (Mass.) 
347. (8) Where defendant charterer 
refused to take the ship, alleging 


that the ventilation was bad under 
a charter stipulating that the char- 
terer was to have the approval of the 
ventilation, whether defendant’s’ re- 
fusal to give his approval was un- 
reasonable was, upon the evidence, 
for the jury. Russell v. Allerton, 108 
N. Y.. 288, 15 NE “391. > (9) “Invan aes 
tion by a charterer to recover dam- 
ages it was compelled to pay defend- 


ant when the boat, uninsured, was 
injured, on the ground that defend- 


ant had agreed to insure for its ben- 
efit, whether or not the agreement 
to insure was part of the temporary 
agreement for hiring of boat was a 
question for jury. Merritt, etc., Der- 
riek, etc., Co. v. Terry, etc., Co.. 106 
Mise. 247, 174 NYS 381. (10) Where 
a barge was chartered to carry riv- 
er excavations, and the owner’s cap- 
tain had supervision of the loading, 
and in his absence the barge was 
sunk by overloading, in an action 
against the charterer to recover its 
value, whether the charterer notified 
the owner of the captain’s absence, 
and if the owner was not notified by 
the charterer of the. captain’s ab- 
sence, and did not promise to attend 
to the matter, whether the charterer, 
in allowing the loading to be contin- 
ued during the captain’s absence, vio- 
lated any duty to the owners with 
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offered, is admissible is a question for the court ;*? 
when admitted, the question whether or not it is 
sufficient is for the jury,!® whose province it is to 
draw from it all such inferences and conclusions 
as it conduces to prove, and which, in their judg- 
The construction of a char- 
ter party is for the court and not for the jury.*® 


[§ 346] c. Findings, Judgment, or Decree. 
rules governing the sufficiency of findmgs to sup- 
actions generally'® 


ment it does prove.** 


port the judgment in civil 


apply to actions at law upon charters.** 
lidity and effect of the decree rendered in dispos- 
ing of a libel based on a charter party are deter- 
mined by the general admiralty rules with ref- 
Under a general prayer for 


erence to decrees.'® 


knowledge that the captain was not 
properly attending to his duties, and 
whether the owners knew or had 
reason to believe that the captain 
was neglecting his duties, and took 
no precaution to protect the boat, 
were matters which should have been 
submitted to the jury. Schoonmaker 
v. Steers, 128 App. Div. 655, 113 NYS 
257. (11) In an action by the own- 
er of a river steamboat against the 
charterer thereof and the surety on 
his bond, where there was evidence 
on both sides of the question whether 
the loss of the steamboat at wharf 
was caused by gross negligence, reck- 
lessness, or willful misconduct of the 
master, officers, or crew, or by over- 
loading, such question was for the 
jury. St. Louis, ete., River Packet 
Co. v. Nowland, 279 Mo. 500, 215 SW 
11. (12) A ruling that there was no 
legally sufficient evidence of want 
of ordinary care on the part of the 
hirer of a vessel abandoned was 
properly refused, where there was 
some evidence of negligent conduct in 
not averting the loss (Maryland Fi- 
delity, ete., \Co. vs. Sanford, etc., Co., 
158 Md. 525, 149 A 275), (13) and 
likewise, a ruling that there was no 
legally sufficient evidence of negli- 
gence of the hirer causing the ves- 
sel’s unseaworthy condition was prop- 
erly refused (Maryland Fidelity, etce., 
Co. v. Sanford, etc., Co., supra). 


12. Barreda y. Silsbee, 21 How. 
(U. S.) 146, 16 L. ed. 86. 


Admissibility of evidence generally 
see supra § 342. 


13. Barreda v. Silsbee, 21 How. (U. 
Set 46y 16h ie eds: S6e 


_ [a] Credibility of witnesses (1) 
is a question for the jury (Freiberg 
Lumber Co. y. Rosalie Mahoney SS. 
Corp: 3. Dela 44,111 A 279") “Bulow 
v. Goddard, 10 S. C. L. 45, 9 AMD 663), 
(2) as is the weight and value of their 
testimony (Ireiberg Lumber Co. vy. 
Rosalie Mahoney SS. Corp., supra). 


Weight and sufficiency of evidence 
generally see supra § 343. 


14. Barreda v. Silsbee, 21 How. (U. 
S.) 146, 16 L. ed. 86. 


[a] Where effect of written in- 
strument collaterally introduced as 
evidence depends not merely upon its 
construction and meaning but upon 
extrinsic facts and circumstances as 
well, the inferences of fact to be 
drawn from it must be left to the 
jury. Barreda v. Silsbee, 21 How. (U. 
S.) 146, 16 L. ed. 86. 


15. Flagler v. Hearst, 62 App. Div. 
18; 70 NYS 956: 


16. Sufficiency of verdict or find- 
ings generally see Trial [88 Cyc 
oS a VS 
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plicable to the 
The 


ceedings.7+ 
The va- eS 


17. See cases infra this note. 


{a] Illustrations.—(1) In a steam- 
er owner’s action against the char- 
terers for loss of the vessel, where 
the complaint charged defend- 
ants with simultaneously damaging, 
sinking, and wrecking the vessel, and 
not with the separate acts of dam- 
aging, then wrecking, and then sink- 
ing it, and where the court found that 
the sinking was without defendants’ 
fault, and in a separate finding de- 
clared the steamer was damaged, 
injured, wrecked, and sunk while in 
the control of defendant, it was held 
that, as findings must be construed as 
a whole, they covered and disposed of 
the issue framed by the pleadings as 
to whether defendant was liable for 
the single transaction of wrecking, 
sinking, etc. J. M. Brown, Inc. v. 
Fuller, 28 Cak A. 676,\153 P 960. (2) 
In a steamer owner’s action against 
the charterer for the vessel’s loss, a 
finding that the vessel was wrecked 
and its equipment damaged in de- 
fendant’s custody, which, standing 
alone from another finding relating 
to the sinking of the vessel and its 
causes, exonerating defendant, did not 
affirmatively declare that the wreck- 
ing of the vessel and the damage to 
its equipment were wilfully or neg- 
ligently done by defendant, was in- 
sufficient to support judgment for 
plaintiff. J. M. Brown, Inc. v. Fuller, 
supra. (3) A finding that the owner 
of a chartered vessel did not intend 
that it should be used for unlawful 
carriage of liquor eliminated the de- 
fense of illegality in the charter 
therefor. Amiro vy. Crowley, 256 
Mass. 53, 152 NE 78. 


18. See cases infra this note; and 
infra § 348 text and notes 27, 28, 33. 


[a] Tllustrations.—(1) Where a 
ship was so chartered that the char- 
terer was deemed to be the special 
owner, the vessel is nevertheless not 
freed from liability on his contracts 
of affreightment; and a decree for 
loss by negligence might be made di- 
reetly against the ship, and need not 
provide that the collection should 
first be made from the charterer, and 
only the deficiency, if any, from the 
ship. The Alert, 61 Fed. 113, 9 CCA 
390. (2) A positive finding, in an 
action for breach of a charter party, 
that the port to which a vessel was 
ordered was not a safe port was not 
controlled by recitals of evidence in 
the decree that large English steam- 
ers habitually, and several American 
vessels had in fact, discharged their 
cargoes at anchorage without disas- 
ter. The Gazelle, 128 U. S..474, 9 SCt 
139, 32 L. ed. 496 [aff 11 Fed. 429, 5 
Hughes 391]. (3) Where the char- 
terer giveS possession and control 
to the charterers for a time certain, 


[§ 347] 7. Costs. 
against the unsuccessful party may properly be 
included in the judgment rendered,?? including ex- 
penses made necessary in order to defeat an at- 


[§§ 345-347 


relief, in a libel propounding with distinctness the 
substantive facts upon which libelant relies, even 
if there is some inaccuracy in the statement of sub- 
ordinate facts or of the legal effect of the facts 
propounded, an admiralty court may award any 
relief in an action on a charter which the law ap- 


case warrants,!® The court may 


dismiss a libel upon exceptions to jurisdiction,”® or 
may, in a proper case, allow the discontinuance 
of the action without prejudice to subsequent pro- 


The costs properly taxed 


without condition of forfeiture for 
a breach, the court cannot decree 
possession to the general owners on 
a libel alleging a breach of the con- 
tract in the absence of evidence of 
an abandonment, the inability to do 
so arising not from a lack of jurisdic- 
tion in the court but from the state 
of the owner’s title (The Prometheus, 
20 F. Cas. No. 11,442, 1 Lowell 491); 
(4) but when the circumstances show 
an abandonment of the charter by 
the charterer, the court may decree 
the restoration of possession (The 
Prometheus, supra). 


[b] Decree conditioned on indem- 
nity to consignees.—Where the char- 
terers of a foreign ship, being re- 
sponsible to the owners for the char- 
ter hire, and having received freight 
upon goods delivered to the con- 
signees, are liable to the latter for 
damage claims arising through neg- 
ligence of the ship, and the owners 
are foreign, and have no assets in this 
country, the charterers will not be 
required by a court of admiralty to 
pay over to the owners the whole 
amount of the charter hire, except 
upon security indemnifying them 
against Such reasonable and prob- 
able demands as may have arisen 
against the charterers through the 
fault of the owners in the transpor- 
tation of the cargo. Milburn v. Nord- 
Deutscher Lloyd, 58 Fed. 603. 


[ec] Solidary liability in civil law. 
—Cocharterers are bound in solido 
as commercial partners. Mahoney v. 
Martin, 35 La. Ann. 29. 


[dad] Specific performance (1) of a 
charter stipulation will not be decreed 
by a court of admiralty. Paterson vy. 
Dakin, 31 Fed. 682. (2) Admiralty 
jurisdiction as to specific perform- 
ance see Admiralty § 94. 


Decrees in admiralty generally see 
Admiralty §§ 275-287. 


19. The Gazelle, 128 U. S. 474, 9 
SCt 139, 32 L. ed. 496 [aff 11 Fed. 429, 
5 Hughes 391]. 


20. The Pauline, 19 F. 
10,848, 1 Biss. 390. 


21. The Dan, 40 Fed. 691. 


22. Simpson v. One Hundred and 
aon Sticks of Hewn Timber, 7 Fed. 


[a] Award of costs refused.— 
Where libelants needlessly com- 
menced a suit instead of litigating 
the issues raised by the libel in a 
suit then pending, and to which they 
were parties, they were held not to 
be entitled to costs, although a decree 
in their favor as to the case itself 
Nore The Carlotta, 5 F. Cas. No. 
, a. . 


Cas. No. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 3847-348] 


tempt to defraud the court.23 
[§ 348] 8. Appeal and Error, 
upon charters.?° 


proceedings in general;?7 


of record.?§ 


| The rules with 
reference to appeal and error in civil proceedings 
generally,** or, in appropriate cases, the rules as 
to such matters generally applicable in admiralty 
proceedings,”° are to be followed in actions based 
In determining whether a decree 
in admiralty is one from which an appéal will lie, 
the courts are guided by the rules as to admiralty 
an assignment of error 
cannot be based upon matter which is not apparent 
Subject to the rules applicable to civil 
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an appellate court will not review the findings of 


peal.34 


actions generally,?® in actions at law upon charters 


23. .Simpson v. One Hundred and 
ao Sticks of Hewn Timber, 7 Fed. 


[a] Rule applied.—(1) Where re- 
spondents, owners of cargo libeled for 
freight under a charter party, sought 
its redeltivery, tendering four sure- 
ties in succession, each of whom at 
first justified as sufficient but later 
proved worthless and was rejected, 
the expenses made necessary to de- 
feat this persistent attempt to de- 
fraud the court, such as fees paid in 
searching for judgments on, and con- 
veyances of, the real estate which the 
proposed sureties claimed to own, and 
fees paid realtors for the examina- 
tion of such real estate and to a no- 
tary for the examination of the sev- 
eral sureties, were properly taxable 
costs capable of being included in the 
judgment (Simpson v. One Hundred 
and Ten Sticks of Hewn Timber, 7 
Fed. 243); (2) but the expenses of 
telegraphing attorneys in a distant 
state to attend such an examination 
should not be allowed (Simpson v. 
One Hundred and Ten Sticks of Hewn 
Timber, supra). 


24. Generally see Appeal and Er- 
HOGI SC. die Ds 206. 


25. Appeals in admiralty see Ad- 
miralty §§ 295-324: 


26. See cases infra this note; 
infra notes 27-34. 


[a] Admission of incompetent evi- 
dence.—(1) Where such _ evidence 
is ultimately not considered and the 
decree rested on evidence otherwise 
presented it does not prejudice the 
party against whom it is admitted 
and offers no ground for reversal on 
appeal. Texas Co. v. Hogarth Ship- 
ping Corp., 256 U. S. 619, 41 SCt 612, 
65 ln) ed. 1123 "fafl 267% Med. 1023 
mem (aff 265 Fed. 375)]. (2) Thus, 
where an ambassador was. allowed 
to come in as an amicus curiz and to 
certify that a chartered ship was req- 
uisitioned by his government, thus 
frustrating the charter, but such in- 
tervention and certificate were disre- 
garded in the decree, such admission 
was not reversible error. Texas Co. 
y. Hogarth Shipping Corp., supra. 


[b] Nonprejudicial error will not 
form a basis for reversal. Oakland 
Barge, etc., Co. v. Foster, 25 Cal. A. 
19350 UAs ee 683. 


[c] Dismissal of complaint at the 
close of plaintiff's case entitles him 
to the most favorable inferences de- 
ducible from the evidence. Neville 
v. Morrison Coal, ete., Co., 211 App. 
Div. 282, 207 NYS 471. 


27. See case infra this note. 


[a] Application.—Where a. ship 
was libeled for loss of freight shipped 


and 


under contract with her charterer, 
whereupon the owners filed a peti- 
tion alleging that the charterer alone 
was responsible for the loss, and the 
charterer answered both the libel and 
the petition, and where, after hear- 
ing, the court entered a decree for 
the full amount against the ship, but, 
as the question of responsibility as 
between the owner and charterer had 
not been cleared up by the evidence, 
retained the cause as between them 
for further proceedings, the decree 
was final and appealable as between 
libelants and the ship, and the ap- 
pellate court could properly affirm 
the same and allow the remainder 
of the cause to proceed in the district 
court as there determined. The Alert, 
61 Medy 135-9 "CCA 3:90 


Orders and decrees from which ad- 
miralty appeals generally lie see Ad- 
miralty §§ 296, 297. 


28. The Gazelle, 128 U. S. 474, 9 
SCt 139, 32 L. ed. 496 [aff 11 Fed. 429, 
> finehes 391% 


[a] Offer of proof refused.— 
Where the trial court in an admiralty 
action for breach of charter is assert- 
ed to have excluded an offer of cer- 
tain evidence, upon which error is 
predicated, appellants’ remedy was by 
tendering a bill of exceptions, making 
their offer and the court’s action 
thereon part of the record, which, not 
having been done, they cannot rely 
on such matter as error. The Gazelle, 
128 U. S. 474, 9 SCt 139, 32 L. ed. 496 
[aff 11 Fed. 429, 5 Hughes 391]. 


29. Review of questions of fact, 
verdict, and findings generally see Ap- 
peal and Error §§ 2830-2877. 


30. Barreda v. Silsbee, 21 How. 
(Us SHeuZ6s-c.6" Lced. 186) wParker ‘vy, 
Washington Tug, etc., Co., 85 Wash. 
575, 148 P 896. 


[a] Only modes of reéxamining 
facts, after they have been found by 
a jury in a law action, are the grant- 
ing of a new trial by the court where 
the issue was tried or to which the 
record was properly returnable, or 
by the award of a venire facias de 
novo by an appellate court for some 
error of law which intervened in the 
proceedings.’ Barreda v. Silsbee, 21 
How. (U. S.) 146, 16 L. ed. 86. 


31. Barreda v. Silsbee, supra. 


32. Pitkin v. Brainerd, 5 Conn. 451, 
ie Am Dit 9: 


83. The Gazelle, 128 U. S. 474, 9 
Sct 139, 32 L. ed. 496 [aff 11 Fed. 429, 
5 Hughes 391]. 


[a] Applications to take evidence 
on appeal (1) are not granted as a 
matter of course (Sorensen yv. Keyser, 
51 Fed. 30, 2 CCA 92 [aff 48 Fed. 


fact made by the jury,®° and the facts as found 
must be assumed to be correct, in the further ex- 
amination of the controversy;?! except where the 
verdict is against the evidence? and, where the 
action on the charter is in admiralty, the conclu- 
siveness upon appeal of the findings is the same as 
in other admiralty actions.?3 
ence to the charter terms and the conduct of the 
parties thereunder which are based on an application 
of the law to the facts are open to revision on ap- 


Findings with refer- 


117]), (2) and on such applications 
the court considers as to whether the 
proposed evidence is admissible (Sor- 
ensen v. Keyser, supra). 


[b] Rule applied.—(1) Where by 
statute "(13° UTS. St at 3rd caiias 
1), the United States circuit courts 
in deciding admiralty cases on the in- 
stance side, were required to state 
their findings of fact and their con- 
clusions of law separately, and a re- 
view of their decrees by the supreme 
court of the United States was limit- 
ed to questions of law and exceptions 
properly preserved in the bill of ex- 
ceptions, the court, in an admiralty 
appeal upon a charter party action, 
had no authority to pass upon the 
comparative weight of conflicting evi- 
dence or to disturb the circuit court’s 
finding of fact. The Gazelle, 128 U. 
S. 474, 9 SCt 139, 32 L. ed. 496 [aff 
11 Fed. 429, 5 Hughes 391]. (2) The 
fact finding of the trial judge will 
not be disturbed on appeal unless 
shown by the evidence to be clearly 
wrong (Philadelphia, ete., SS. Co. v. 
McCauldin, 202 Fed. 735, 121 CCA 197 
[aff 198 Fed. 328]; Tomkins Cove 
Stone Co. v. Bleakley Transp. Co., 40 
F. (28) =2.49. See Patton-Tully 
Transp. Co. v. Barrett, 37 F. (2d) 516 
Leven though the trial judge’s find- 
ings, where the case is tried in the 
main on deposition testimony with 
but one witness for each side testi- 
fying in open court, may fall outside 
the reason under which the trial 
court’s findings are ordinarily sus- 
tained, such findings are still entitled 
to great weight]), (3) and hence 
where the testimony is conflicting 
upon the issue whereon recovery in 
a suit on a charter rests the decision 
of the trial court should not be re- 
versed in the absence of new proof 
or of manifest error (Dempsey v. 
Merritt,. cte,,,'Corp.,, 10) WC 2d). 6.8 
National Dredging, ete., Co. v. Turney 
Transp. Co., 281 Fed. 315 [mod 272 


Fed. 495]; Aktieselskabet Banan v. 
Hoadley, 60 Fed. 447, 9 CCA 61; The 
Oregon, 55 Fed. 666, 5 CCA 229). (4) 


Where the debt of a dredge Owner 
was to be paid by allowing the credi- 
tor the use of the dredge for a time 
sufficient to pay him, the findings of 
the commissioner as to performance 
of the service were sustained on ap- 
peal but the testimony as to the rea- 
sonable value of such use was re- 
viewed and a different result ar- 
rived at. Broderick v. Moran Towing, 
ete. Cor, 296, Hed 123. 


Conclusiveness of findings in ad- 
miralty see Admiralty § 9 note 27, 
and §§ 312-319. 


34. The Edwin I. Morrison, 153 U. 
S. 199, 14 SCt 823, 38 L. ed. 688 [rev 
40 Fed. 501]. 
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IV. MASTER*® 
[By Pump H. Crawrorp, JR.] 


[§ 349] A. Employment or Appointment—l. In 
General. Subject to such restrictions as may be 
imposed by statute,*® or by their contract,** the 
appointment or employment of a master is within 
the discretion of the owners of the vessel.?* So, 
one person may be employed as master to super- 
intend the loading and repairing of a vessel for 
sea, and another person employed to take command 
of her upon the voyage.*® 


[§ 350] 2. Who May Employ or Appoint. As has 
already been stated, discretion as to the employ- 
ment or appointment of a master is ordinarily vest- 
ed in the owners,*® and, in the case of a vessel 
owned in shares, the appointment may be made by 
a majority in interest of the owners, if they act 
in good faith.t! It has also been held that in the 
zase of necessity,42 as in the event of the death,** 
illness,*# desertion,*® or absconding*® of the master 
in a foreign port, an appointment may be made by 
the resident consul of the country to which the 
vessel belongs,*7 by an agent of the owners to whom 
the original master has applied for assistance,*® 
by the consignees of the cargo, who have advanced 
money for the necessary repairs of the vessel,*® 
or by the commanding officer of a war vessel which 
has recaptured the vessel.°° 


Charterer. Under a charter amounting to such 
a demise of the vessel as places ‘the charterer in 
complete control of it,°t the charterer may appoint 
a master during the term of the contract.®? 


{§ 351] 3. Who May Be’ Employed or Appoint- 
ed.°® Under a statute with regard to the regis- 
tration of vessels,°* requiring the owner to make 
an oath as to who is the master of the vessel and 
that he is a citizen of the United States, an alien, 
although in fact employed and actually serving as 


The Jacmel Packet, 13 F. Cas. 


0,2? 


master, cannot be regarded as a master de fact 
So, where the only American citizen among the crew 
is the cook, he may be made master as the only per- 
son entitled to command.?® 


[§ 352]-4. Form or Manner of Employment or 
Appointment. While in some maritime countries 
the mode of a shipmaster’s appointment is pre- 
scribed by law,®? in England and in this country, 
except in so far as a master is required by statute 
to undergo an examination before the local in- 
spectors, as to his character, experience, and hab- 
its, and to receive a license,®*® the law does not 
interfere in relation to the mode of appointment of 
a master.5® No formalities are necessary to his 
employment,®° and any mode of authorization com- 
petent to give power to One man to act for and find 
another is sufficient to constitute him master of 
the vessel. The employment of a master may 
be inferred from the cireumstances,®? but the infer- 
ence should leave no reasonable cause to doubt the 
HtalG ee 


[§ 353] 5. Registration. Provisions of a regis- 
tration act designed to secure the public revenue 
against the allowance to foreign vessels of privileges 
which only vessels of citizens of the United States 
are entitled to enjoy®* do not contemplate an in- 
quiry into the legality or sufficiency of the mas- 
ter’s authority,°® and while the person in whose 
name as master a vessel is registered must ordi- 
narily be deemed her master for every legal intent 
and purpose,°® where one is in fact acting as master, 
the fact that his name has not been entered npon 
the registry and enrollment of the vessel does not 
affect his actual status.°? 


[§ 354] 6. Terms of Contract. The master’s con- 
tract of employment may contain any stipulation 


1~-Dods. 278; 58. License see supra § 34. 


59. The Boston, 3 F. Cas. No. 1,669, 
1 Blatehf. & H. 309. 


60. The Boston, supra. 


35. Cross references: 45. The Alexander, 
“Master” defined see Master of a|165 Reprint 1310. 
Ship 38 C. J. p 1385. 46. 
Master as member of crew see Sea-| No. 7,154, 2 Ben. 107. 
men § 2, 47. 


Status of master after abandonment 
of insured vessel see Marine in- 
surance, § 462. 


ter); 


36. See statutory provisions. 


The Giles Loring, 48 Fed. 463 
(upon the request of the dying mas- 61. 
The Jacmel Packet, 13 F. 
No. 17,5154, 2) Ben. 107; 
Williams, 19 EF: Cas. No. 11,123: 


Clark v. Richards, 1 Conn. 54 
(holding that it is sufficient to charge 
the owner if the master be such in 
fact with the owner’s privity, al- 
though there be no special appoint- 


Cas. 
Pickersgill v. 


48. The Kennersley Castle, 38 
37. pooueract as to term of employ-/ tage. Adm. 1, 166 Reprint 308; The geet 
ment see infra § 357. Tartar, 1 Hagg. Adm. 1, 166 Re- 62. Jones v. Davis, 13 F. Cas. No. 
print 1. 7,460, Abb. Adm. 446. 


Right of charterer to appoint see , 
infra § 350. 49. 


The Alexander, 


De Dodsae2inss 63. 


38. Jones v. Davis, 138 F. Cas. No. 
7,460, Abb. Adm. 446. 


39. Jones v. Davis, supra. 

40. See supra § 349. 

AVS NCard gV¥ seLOpesecilbs cons 1661. 
9 HCL 288, 107 Reprint 529. 

42. See cases infra notes 43-46. 

43. The Giles Loring, 48 Fed: 463; 
Pickersgill v. Williams, 19 F. Cas. No. 
11123; The Zodiac, i Hage. “Adm: 
320, 166 Reprint 114; The Segredo, 
i ‘Spinks 36, 164 Reprint 22% The 
Cynthia, 16 Jur. 748. 


4%. The Tartar, 1 Hagg. Adm. 1, 
166 Reprint 1. 


165 Reprint 1310. 


50. The Pliza Cornish, 
36, 164 Reprint 22. 


51. See supra § 224 et seq. 


52. Gibson v. Manetto Co., 194 Fed. 
Sole Lee ICCA Age 


53. Regulations and requirements 
as to licensing see supra § 34. 


54. See supra §§ 8-13. 


55. The Dubuque, 7 F. Cas. 
4,110, 2 Abb. 20. 


56. Knutson v. Hansen, 141 Wash. 
623; 251? 852) 


57. The Boston, 3 F. Cas. No. 1,669, 
1 Blatchf. & H. 309. 


1 Spinks 


No. 


Jones v. Davis, supra. 


64. Registration of vessels see su- 
pra §§ 8-13. 


65. The Boston, 3 F. Cas. No. 1,669, 
1 Blatchf. & H. 309. 


66. Adams vy. Wyoming, 1 F. Cas. 
No. 71; Lhe Boston, 3 F. Gas, No: 
1669591. Blatcehiy& EH. 309-9 Mhewoue 
buque, 7 F. Cas. No. 4,110, 2 Abb. 20; 
Fox v. Holt, 9 F. Cas. No. 5,012, 4 Ben. 
278, 36 Conn. 558. 


67. Davidson v. Baldwin, 79 Fed. 
95, 24 CCA 453; The Hattie Thomas, 
59 Fed. 297 [crit The Dubuque, 7 F. 
Cas. No. 4,110, 2 Abb. 20]; The Bos- 
sO ie : Cas. No. 1,669, 1 Blatchf. & 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 354-358] 


that may be agreed upon between the parties,®® 
even though a particular stipulation would be un- 
reasonable if set up as a usage,*® or oppressive if 
imposed upon a member of the crew.7° Where a 
contract of employment is made under which the 
wages are to be a certain sum per month and in 
which no definite time of continuance is specified, 
the hiring is a monthly hiring.”} 


[§ 355] 7. Succession to Command. Upon sep- 
aration of the master from the vessel by death or 
casualty;*? or in case of his sickness,*? or such 
other cause’* as shall render him incapable of hav- 
ing the command, the mate succeeds to his author- 
ity, and it has been said that this substitution is 
a contingency which is contemplated by his en- 
gagement and which cannot be declined by him but 
by a default of duty;7® upon his succession to 
command, his authority is the same as that of the 
original master,‘® until he is regularly displaced 
by the legal owner,’? and he has the right to re- 
sort to all lawful means to aid him in the effec- 
tual establishment of his command.?* A member 
of the crew who, being by reason of his citizenship 
the only person entitled to the command,’® is made 
master upon the original master’s giving up his 
command and leaving the vessel has the same sta- 
tus and authority as if originally commissioned as 
master.*® Where, upon the death of the master, 
the mate succeeds to the command, he is entitled 
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to appoint the other officers of the ship.*4 


[§ 356] 8. Transfer of Right to Command. The 
contract of the master is in its nature personal, 
and, in the absence of an agreement, not transfer- 
able.S? The sale of an interest in the vessel by 
a part owner who is also master carries no right 
to the command,** and a contract to sell the com- 
mand, even by the owners of a majority interest, 
is incapable of enforcement.** 


[§ 357] 9. Duration and Termination of Rela- 
tionship’*—a. In General. The term or duration 
of a master’s employment ordinarily depends upon 
the terms of the contract employing him,** and, 
in the absence of an express limitation, is presumed 
to continue until the owners by some declaration or 
overt act remove him.** The death of a part owner 
does not ipso facto revoke the authority of the 
master of a vessel as to such part owner’s share.§& 
The sequestration of a vessel by the government 
terminates the relationship existing between a mas- 
ter and the owners of the vessel.*® 


[§ 358] b. Removal or Discharge. In the case 
of the employment of a master for a definite term,?° 
as for a particular voyage,®' or for a particular 
time,®? the owner cannot, without ineurring liabil- 
ity in damages, dismiss him before the end of the 
term, except for sufficient cause,®*? and upon rea- 


68. Bourne v. Smith, 3 F. Cas. No. |] second mate, the Det Seen as bind- ] 558. 
1,701, 1 Lowell 547 (the general rule} ing on the shipowner. anson vv. a : Od 
that the owners of a vessel have no} Royden, L. R. 3 C. P. 47 86. — Me Cee Me. 524. 
power to incorporate unusual _and 82. The Lizzie Merry, 15 F. Cas. 89. Hill v..Stetson, 39 N. J. L. 84. 
onerous stipulations into their ship- NG QeIDS. SIG) ase a2). 90. See cases infra this note; and 
ping articles does not apply to a con- J 2 ; notes 91, 92. 
tract with the master).« {a] Purchaser at execution sale of , 


a master’s interest in a vessel is not 


[a] Where part owner of ship is 
master in possession under a written 
agreement (1) he cannot be re- 


master in 


69. Bourne v. Smith, supra. entitled to supersede the 
70. Bourne v. Smith, supra. the command of the vessel, or to de- 
7h, S@hawneae  larronia Teva a prive him of the possession thereof. 


Lowe, 54 N. S. 159. 


72. The Boston, 3 F. Cas. No. 1,669, 
1- Blatehf.. & HH. 309; Carrington v. 
The Ann C. Pratt, 5 F. Cas. No. 2,445, 
10 NYLegObs 193; Hanson v. Royden, 
Miao Clea hae MAVOUnLULEG) 21s 
Rob. 232, 165 Reprint 299; Dooly v. 
Jones, 5 Newfoundl. 203. 


[a] Capture.—The Favourite, 2 C. 
Rob. 232, 165 Reprint 299. 

73. Copeland v. New England Mar. 
Ins. Co., 2 Metc. (Mass.) 432. 

74. Copeland v. New England Mar. 
Ins. Co., supra. 

75. Carrington v. The -Ann- C, 
Pratt, 5 F. Cas. No. 2,445, 10 NYLeg 
Obs 193. 

76. Carrington v. 
Pratt, supra. 

77. The Boston, 3 F. Cas. No. 1,669, 
1 Blatechf. & H. 309. 


78. Copeland v. New England Mar. 
Ins. Co., 2 Metc. (Mass.) 432. 


TheseAnn: . C: 


79. Qualifications of master see su- 
pra § 351. 
80. Knutson y. Hansen, 141 Wash. 


623, 251 P 852. 


81. Hanson v. Royden, L. R. 3 C. 
BAT 
[a]. Illustration.—Where, shortly 


after the ship had proceeded to Sea, 
the captain died, the first mate as- 
sumed command, appointed the sec- 
ond mate first mate, and after a short 
time appointed an able seaman to act 
as second mate and agreed that he 
should from that time receive pay as 


Loring v. Illsley, 1 Cal. 24. 


83. The Lizzie Merry, 15 F. Cas. 
No. 8,423, 10 Ben. 140; Williams v. 
Ireland, 11 Phila. (Pa.) 273, 2 Wkly 
NC 442. 


[a] Such purchaser acquires only 
expectancy that the owners will per- 
mit him to retain the command. Wil- 
liams voelreland, til Phila. Cea.) 23. 

[b] Sale based on appointment.— 
A deed for the sale of an interest in 
a ship, founded on a contract for the 
sale of shares, with a stipulation for 
the appointment to command, was il- 
legal -and void. Card v; Hope, 2° 3B. 
& C. 661, 9 ECL 288, 107 Reprint 529. 


84. Williams v. Ireland, 11 Phila. 
(Pa.) 273. 


85. Term for which wages can he 
collected see infra § 386. 


86. Slocum v. Swift, 22 F. Cas. No. 
12,954, 2 Lowell 212. 


[a] Voyage.—A contract of em- 
ployment for ‘fa whaling voyage not 
exceeding five years in duration” does 
not mean that the master is to serve 
for five years, but binds him to serve 
only until he has obtained a full cargo 
of oil, but in no event more than five 
Pee Ne KOEI 


years. Slocum v. Swift, 
No. 12,954, 2 Lowell 212. 

STM OX Var wLOlE CO) Das GaSia eNO: 
5,012, 4 Ben. 278, 36 Conn. 558; The 
Gananoque, Lush. 448, 167 Reprint 
919% 


[a] Mere vote of owners condi- 
tionally dismissing master does not 
affect third parties. Fox v. Holt, 9 
F. Cas. No. 5,012, 4 Ben. 278, 36 Conn. 


moved by his co6bwners (Rea v. Steam- 
boat Eclipse, 4 Dak. 218, 30 NW 159), 
(2) but only a written agreement en- 
titling such owner to possession can 
defeat the right of his coéwners to 
resume possession of the vessel at 
their pleasure (Clayton v. The Eliza 
B. Emory, 4 Fed. 342). 


[b] Wages.—Where a master is 
wrongfully discharged abroad who 
has been engaged for a voyage out 
and home, he is entitled to wages un- 
til he can obtain other employment up 
to the termination of the contract. 
The Camilla, Swab. 312, 166 Reprint 
1152: 


[ce] Jurisdiction.—A court having 
original admiralty jurisdiction has 
cognizance of a claim for wrongful 
dismissal) The Blessing, 3 POD sa: 


{d] Lien for damages.—A master 
has no maritime lien in respect of 
damages for wrongful dismissal. 
The British Trade, [1924] P. 104. 


91. Montgomery v. Henry, 1 Dall. 
(Pa.) 49, 1 L. ed. 32, 1 AmD 223 [aff 
16 EF. Cas. No. 9,737, Bee 388, 2 Pet. 
Adm. 397]. 


92. Moore v. Curry, 106 Mass. 409; 
Guildford v. Angelo-French SS. Co., 9 
Can.S. ©. 303 [rev 14. Ni S, 54]. 


93. Tuells v. Torras, 113 Ga. 691, 
39 SE 455; Barker v. York, 3 La. Ann. 
90; Budge v. Mott, 47 Wis. 611, 3 NW 
381; The Marina, 50L. J. P. D. & Adm. 
Boe 


Immorality or 
alone of a master is not sufficient 
grounds for dismissal. The Bella 
Mudge, Young Adm. (N. S.) 222. 


[b] Abusive language and miscon- 


[a] intemperance 
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sonable notice.?4 


sel ;°* 


ing the master.°® 


Removal in admiralty. Under a statute giving 
the court jurisdiction to remove a master on proof 
that his removal is necessary, he may be removed 
because of an attempt to defraud the owners.? 


(§ 359] B. Authority and Duties’—1. In Gener- 
al—a. Scope and Extent in General. 
rule it is the right and duty of the master of a ves- 
sel in the exercise of a sound discretion and in 
good faith to do all things with respect to the 


duct by a master, if condoned by the 
owner, and not inconsistent with the 
terms of the contract, will not con- 
stitute grounds for removal. Isak- 
son vy. United Fisherman’s Packing 
Cole? Wash. 352, 221. 2.2 


[c] Faithful service is due the 
owners by the master, and where a 
master absented himself for several 
days without the owners’ permission, 
the latter could dismiss him without 
incurring liability. Black v. People’s 
Coal Co., 180 Fed. 318. 


94. Guildford v. Anglo-French SS. 
ConmoCanwS.aC. 2038 28 Canl@Occ 
Notes 250 [rev 1 CanLTOcecNotes 554, 
14 N. S. 54]; Creen v. Wright, 1 C. P. 
pesgis Roberts! v. Tartar 23. Boxe, 
474. 


95. 
134 Fed. 568, 569, 67 CCA 432; 
bury v. Brazier, 48 Me. 302. 


“The owners of the steamship had 
the right to remove the master at any 
time, and that without assigning any 
cause, and without being liable for 
damages, unless they had, by the 
terms of their contract with him, 
yielded that right, which it seems 


Lombard SS. Co. v. Anderson, 
W ood- 


theysaid: not dol’ ~lombard Ss) Co. 
Ltd. v. Anderson, Supra. 
[a] Master of tramp steamship 


who is not employed for any particu- 
lar voyage or for any stated time may 
be discharged by the owners at any 
time without assigning any cause and 
without incurring liability for damag- 
es. Lombard SS. Co. v. Anderson, 
134 Fed. 568, 67 CCA 432. 


96. Ward v. Ruckman, 
2650 930 Amb w47Oe 
[aff 34 Barb. 419]; Vhe New Draper, 
4 C. Rob. 287,'165 Reprint 615. 


[a] There is no forcible disposses- 
sion where a master appointed by the 
majority owners goes aboard the ves- 
sel during the temporary absence of 
the previous master and takes pos- 
session. The Lizzie Merry, 15 F. Cas. 
No. 8,428, 10 Ben. 140. 


[b] Foreign owners.—Although 
the court takes up questions where 
only foreigners sre concerned with 
great reluctance, in an action by a 
majority in interest of foreign owners 
to dispossess a master who had de- 
tained the vessel five years in for- 
eign ports, the court decreed that the 
vessel be given up to their agent. 
The See Reuter, 1 Dods. 22, 165 Re- 
print 1219. 
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In case of a general employment, 
however, the master may be discharged by the own- 
ers®® or a majority in interest thereof®® at any 
time without the necessity of assigning a cause 
therefor,®? although he is a part owner of the ves- 
and where the making of a second voyage 
is conditioned upon the success of the first, the 
owners, upon dissatisfaction with the first, are with- 
in their rights in laying up the vessel and dismiss- 


SHIPPING 


[$§ 358-360. 


equipment and conduct of the voyage that are 
reasonably necessary to the protection and preser- 
vation of the interest under his charge, whether that 
of owners, charterers, cargo owners, or underwrit- 
ers,’ and in case of necessity or calamity during 
the voyage, the master, in the absence of the parties 
concerned, is, by law, created their agent, and his 
acts done under such circumstances in the exercise 
of a sound discretion and in good faith are binding 
on such parties.* 


He may act as agent of the own- 


ers or consignees of the cargo, in their absence, to 


As a general 


* 

97. Higgins v. Jenks, 12 5. Cas. 
No. 6,468, 3 Ware 17; Montgomery 
v. Henry, 1 Dall. (Pa.) 49, 1 AmD 223, 
Led S32 fatie 16 Wa Cash Nom 9iisn. 
Bee 388, 2 Pet. Adm. 397]. 


98. Clayton v. The Eliza B. Em- 
ory, 4 Fed. 342; Childs v. Gladding, 
5 F. Cas. No. 2,678; Ward v. Ruck- 
man, 36 Been 2105 Glo! p Asan) ed, Omen 
Transcr. A. 172 [aff 34 Barb. 419]; 
The New Draper, 4 C. Rob. 287, 165 
Reprint 615; The Johan and Siegmund, 
Edw. Adm. 242, 165 Reprint 1096; 
The Kent, Lush. 495, 167 Reprint 225. 


[a] Possession as tenant in com- 
mon.—A part owner, who is also mas- 
ter, has equal right to possession 
with any other owner, and a court of 
admiralty will not interfere to dis- 
turb his possession without some 
cause shown. Higgins v. Jenks, 12 F. 
Cas. No. 6,468, 3 Ware 17. 


99. Silver v. Burns, 44 N. S. 69. 


1. The Royalist, Brown. & L. 46, 
167 Reprint 291, 


- 2. Power or authority of master 
oO: 


Arbitrate salvage claims see Salvage 
§§ 155, 156. 


Hypothecate vessel see infra § 468. 
Make contract see infra § 369. 


Make contract of towage see Towage 
[38 Cye 556]. 

Make contracts of salvage see Sal- 
vage §§ 146, 147. 


Pr ger eouera) average act see infra § 


Retain goods liable to contribution 
in general average see infra § 1092. 


3. Healey v. Martin, 11 F. Cas. No. 
6,295 (it is within the sound discre- 
tion of the master to judge as to when 
additional supplies of wood and wa- 
ter are necessary and as to what risks 
are to be incurred in procuring them). 


[a] Proceeding to port of refuge. 
—When necessary for the benefit of 
the adventure committed to the mas- 
ter’s charge, proceeding to a port of 
refuge is not a fault, but a duty. The 
Casey, 39 F. (2d) 136: 


4. Jordan v. Warren Ins. Co., 13 
F. Cas. No..7,524, 1 Story 342; Mis- 
ton v. Lord, 17 _ F. Cas. No. 9,655, 1 
Blatchf. 354; Douglas v. Moody, 9 
Mass. 548; Bryant v. Commonwealth 
Ins. Co., 6 Piek. (Mass.) Sl eH alitax 
Graving Dock Co., Ltd. v. Magliulo, 
43 N. S. 174. 


the extent that it may be reasonably necessary for 
him to act to protect or preserve the cargo in the 
course of the voyage;® but he cannot, without spe- 
cial authority, represent or act for any part of the 
cargo after it is delivered to the consignees.® 


[§ 360] b. Accounting to Owner or Charterer. It 
is the duty of the master of a vessel to render a full’ 
and satisfactory account to the owners of the vessel 
of all moneys received,’ or which should have been 


[a] For example, the master in a 
case of necessity may act as agent for 
persons having insurable interest in 
the cargo. Harrison vy. Fortlage, 161 
U.S. 57, 16 SCt 488, 40 L. ed. 616. 


[b] Owners and shippers.—The 
master in a foreign port represents 
both the owners and shippers, they 
not having any other agents on the 
spot. Gernon v. Cochran, 10 F. Cas. 
No. 5,368, Bee 209. But see The Mer- 
curius, 1 C. Rob. 80, 165 Reprint 104 
(holding that violation of a block- 
ade by the master affects the ship but 
not the cargo, unless the property of 
the same owner or unless the owner 
of the cargo is cognizant of the in- 
tended violation). 


5. Spear v. Place, 11 How. (U. S.) 
522, 13 L. ed. 796. 


6. Spear v. Place, supra. 


7 Robison v. Hinckley, 20 F. Cas. 
No. 11,954, 2 Paine 457. 


[a] Trade profits.-Where a mas- 
ter having authority to employ his 
vessel for freight to the best advan- 
tage, but not to purchase a cargo on 
the owner’s account, loads the ship 
with a cargo of his own upon his be- 
ing unable to procure remunerative 
freight, he is liable to account to the 
owners for all profits made by the 
sale of the cargo and not merely for 
a proper freight. Shallcross vy. Old- 
pare 2 Johns. & H. 609, 70 Reprint 


[b] Master of fishing vessel is re- 
quired to account for the proceeds 
from the sale of the vessel’s catch. 
Knutson v. Hensen, 141 Wash. 623, 
251 P 862. 


[c] Effect of death of part owner. 
—Where, upon the death of a part 
owner, the master pays over to the 
ship’s husband the net earnings of 
such owner’s share with the rest of 
the earnings that came to his hands, 
he relieves himself of liability to the 
estate of deceased, unless the repre- 
sentatives have given notice that they 
have revoked: the authority of the 
ship’s husband to receive their part 
oe Be eet ase: Grant v. Carver, 75 

e, ‘ 


[d] Where owner of ship and car- 
go gives creditor bill of sale of the 
ship and cargo as security, which bill 
is absolute on its face, and the master 
accounts with the creditor, Supposing 
his title absolute, he will be protect- 
ed against the claims of the real own- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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received,® and of the disbursements and expendi- 
tures of the vessel during a voyage,® before he is 


entitled to any wages.1° 


Charterer. The master may be required to pro- 
duce his accounts to the charterer,1? or his agents.12 


[§ 361] c. As to Passengers and Crew.13 
maritime law the master has all the authority of 
command aboard the vessel,!* and the inferior of- 
ficers,1® as well as the common seamen,'® are bound 
to obey his lawful commands; he also has a neces- 
sary control over his passengers.!7 


er. Tripler v. Olcott, 3 Johns. Ch. (N. 
Y.) 478. 
8. Babcock v. Terry, 1 F. Cas. No. 


702, 1 Lowell 66. 


9. Robinson v. Hinckley, 20 F. Cas. 
No. 11,954, 2 Paine 457. 


10. Robinson v. Hinckley, supra. 


[a] “Master suing for wages and 
disbursements is bound to furnish ac- 
counts before bringing his action, 
otherwise he will not be entitled to 
his costs.” The Amla, [1929] Can. 
Exch. 194, [1929] 4 DomLR 878, 876. 
To same effect The Fleur de Lis, L. 
R. 1A. & EB. 49. 


11. Mauran v. Warren, 16 F. Cas. 
No.' 9,310, 2 Lowell 53. 


12. Mauran v. Warren, supra. 


[a] Usage.—Where, in a port of 
necessity, the master put his vessel 
in charge of the charterer’s agent, the 
latter could require the master to pro- 
duce his accounts when applying for 
money, such being the usage of the 
port. Mauran v. Warren, 16 F. Cas. 
No. 9,310, 2 Lowell 53. 


13. Passengers’ effects see infra § 
969. 
14. Butler v. McClellan, 4 F. Cas. 


No. 2,242, 1 Ware 220. 

15. Butler v. McClellan, supra. 

16. Discipline and punishment of 
seamen see Seamen §§ 737-742. 


17. Krauskopp v. Ames, 14 F. Cas. 
No. 7,931, 4 PaLJR 100; Smith v. Wil- 
son, 22 F. Cas. No. 13,128, 31 HowPr 
Cente:  sBoycessw. Bayiire, ol 


Campb. 58, 170 Reprint 875; Pender- 
gast v. Compton, 8 C. & P. 454, 34 
ECL 832, 173 Reprint 572; Aldworth 


v. Stewart, 4 F. & F. 957, 176 Reprint 
865. 


“He may make proper regulations 
for their government, such as may in- 
sure their safety, promote the gen- 
eral comfort and preserve decent or- 
der; and these regulations he may 
enforce by a temperate and needful 
exercise of power.’ Krauskopp Vv. 
Ames, Supra. 


[a] Rights of master.—Courteous 
request, patience, and renewed remon- 
strance or reprimand, and, at least 
just so much restraint, and ifethat be 
unavailing, just so much active force, 
and no more, as the exigency may call 
for are the legitimate rights of the 
master of a vessel over his passen- 
gers, and such rights should be exer- 
cised deliberately and with modera- 
tion, without any haste or rudeness 
and after a patient examination of the 
facts; and no punishment higher than 
a reprimand should ever be inflicted 
on a passenger without a conference 
with the other officers of the ship and 
an entry of the facts on the log book, 
the only exception to this rule being 
that of necessity present or imminent. 
Krauskopp v. Ames, 14 F. Cas. No. 
7,931, 4 PaLJR 100. 


[b] Before force is used to- 


(1) 
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passengers, the 


By the 


a. In General. 
Further, the 


ward a passenger, there must be a 
breach of some regulation on his part 
and a clear necessity for the exercise 
of the force used. Krauskopp v. 
Ames, 14 F. Cas. No. 7,031, 4 PaLJR 
100. (2) An unjustified assault up- 
on a passenger may impose a liabil- 
ity in damages. Noden v. Johnson, 
16 Q. B. 218, 71 ECL 218, 117 Reprint 
862; Aldworth v. Stewart, 4 F. & F. 
957, 176 Reprint 865. 


[c] Arrest of passenger.—The au- 
thority of a master to arrest passen- 
gers cannot be delegated to a minor 
official or others on board, but, as far 
as is reasonably. possible, must be ex- 
ercised personally, at least to the ex- 
tent of giving directions therefor, and 
even if such authority may be dele- 
gated, it must be to a person of ex- 
perience and known character, intelli- 
gence, judgment, and tact, and must 
not be exercised without the master 
being called on to determine the ne- 
cessity therefor, unless the ship or 
other passengers arein danger. Rag- 
land v. Norfolk, etc., Steamboat Co., 
163 Fed. 376 [—mod on other grounds 
169 Fed. 286]. 


[d] Exclusion from table.—Con- 
duct unbecoming a gentleman, in the 
strict sense of the word, will justify 
a captain of a ship in excluding a pas- 
senger from the table whom he has 
engaged by contract to provide for 
there, and while it is difficult to say 
in what degree want of polish will, 
in point of law, warrant such exclu- 
sion, it is clear that if a passenger 
uses threats of personal violence to- 
ward the captain, the latter may ex- 
clude him from the table, and require 
him to take his meals in his own pri- 
vate apartment. Prendergast Vv. 
Compton, 8 C. & P. 454, 34 ECL 832, 
173 Reprint 572. 


[e] In case of appearance of con- 
tagious and infectious disease, it is 
his duty to protect from infection, as 
far as possible, the other passengers 
and the crew; and in order to do this 
he may isolate the sick person from 
all others on board, having reasonable 
regard to the sick person’s comfort 
and welfare. The Hammonia, 11 F. 
Cas. No. 6,006, 10 Ben. 512. 


{f] Invading stateroom.—If the 
master is of the opinion that the good 
order or safety of the ship requires 
it, he may invade the privacy of a 
stateroom, and exclude a passenger 
from the cabin. Smith v. Wilson, 22 
HL EGass Now 18. 12 Sod elbow re (Ne Ye) 
272. 


[g] On approach of enemy, he may 
assign passengers to various stations 
which it is their duty to accept, and 
if they refuse, may confine them if the 
discipline of the crew and the security 
of the vessel require it. Boyce v. 
Bayliffe, 1 Campb. 58, 170 Reprint 875. 


18. The Lizzie Burril, 115 Fed. 
1015; Dorrel v. Schwerman, 111 Fed. 
209; White v. McDonough, 29 F. Cas. 
No. 17,552, 3 Sawy. 311. 


[a] Hear grievances.—It is the 


delicate duty than he owes to his crew.?9 
ter or agent of the vessel must make up at the ex- 
pense of the owners the accounts between: the ship 
and officers or seamen.?° 


[§ 362] 2. As Agent for Owners or Charterers— 
In general the master is deemed the 
agent of the owners for all details of navigation and 
care or management of the ship;?1_ and where the 
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master has the duty of interposing his authority 
to protect both passenger and seaman from mal- 
treatment while on board his ship.?8 


In respect of 
master owes a higher and more 
The mas- 


duty of the master to hear complaints 
of inferiors against superiors made 
in a reasonable manner, and to re- 
dress grievances found to exist, and 
he is not necessarily to sustain the 
Superior because of his_ station. 
Hathaway v. Jones, 11 F. Cas. No. 
6,212, 2 Sprague 56; Smith v. Wilson, 
22 EF. Cas. No, 13,128, 31 HowPr iGN: 
NE PPA, 


19. Chamberlain v. Chandler, 5 F, 
Cas. No. 2,575, 3 Mason 242; White 
v. McDonough, 29 F. Cas. No. 17,552, 
3 Sawy. 311. See Smith v. Wilson, 22 
H Cas: Le? 8i 30 elo wie GNem ye eecnia 
(“In respect to passengers, ... the 
case of the master is one of peculiar 
responsibility and delicacy. Their 
contract with him is not for mere ship 
room and personal existence on board. 
It is a stipulation not for toleration 
merely, but for respectful treatment; 
for that decency of demeanor which 
constitutes the charm of social life; 
for that attention which mitigates 
evil without reluctance; and that 
promptitude which administers aid to 
distress.’’) 


[a] In loco parentis.—Toward wo- 
men and minors, the master of a ship 
is bound at all times to exercise the 
care and tenderness of a pater fam- 
ilias, and this is especially his duty 
when they are unaccompanied by a 
natural guardian. The fact is that, in 
the eye of the law, he stands to all 
his passengers in loco parentis. They 
are entitled, as a matter of right, to 
his attention and protection. Smith 
v.. Wilson, 22 EF. Cas. No. 13,128, 31 
HowPr (N. Y.) 272. 


20. Warren v. Rush, 2 Hawaii 468. 


[a] Custom of port to the contrary 
is unreasonable. Warren y. Rush, 2 
Hawaii 468. 


21. “ihe Canadian 
Merchant Marine v. U. 
69; American Asiatic Co. v. Robert 
Dollar Co., 282 Fed. 743; "The W.,.H. 
Baldwin, 271 Fed. 411; Morey v. New 
Rochelle, 254 Fed. 425, 166 CCA 57; 
The Santona, 152 Fed. 516; 
Nickerson, 19 F. Cas. No. 11,274, 3 


Government 
Sipe Le CAG) 


Sat 365; Moss v. Husted, 66 N. Y. 
539. 
[a] Holding out.—Where the own- 


ers of a vessel permit the master to 
do certain acts or make certain con- 
tracts not within the usual scope of 
his employment, or have ratified such 
acts when known to them, they will 
be bound by such acts. Hewett v. 
Buck, 17 Me. 147, 35 AmD 243. 


[b] Knowledge.—The master of a 
vessel, being the agent of the owners’ 
agents in respect to the possession 
and general management of the ves- 
sel, his knowledge that she was on 
hire was imputable to them. Suzuki 
v. National Surety Co., 290 Fed. 942. 


‘[e] Barge master.—Although a 
barge master is, at times, not much 
more than a caretaker of his barge, 
of necessity he is vested with certain 
authority, as the agent of the owner, 
to bind him in a contractual relation. 
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vessel is under chatter, he is deemed the agent of 
the charterer for such matters as relate to the re- 
ceipt and delivery of cargo, and to the earnings of 
the vessel which go to the charterer,’ and as to 
other matters within the scope of the authority, 
expressly or impliedly, vested in him by the char- 
terer;2" or, for some purposes, the agent of both 
the owner and the charterer;** consequently, they 
are bound by all acts done or contracts entered into 
by him within the scope of his authority relative 
to the regular business of the vessel,*? and his au- 
thority cannot be limited by any private orders not 
dealing with him;?° 
acts or contracts of 
of his authority,*? 
unless they assent to or ratify the same;?* and a 


known to the party in any way 
but they are not bound by the 
the master beyond the scope 


New York, etc., Transp. Co. v. Payne, 
13 RY 2d) 484. 

Liability as between charterer and 
owner for negligence of master of 
harbor craft see supra § 319. 


22. The Santona, 152 Fed. 516; The 
Brig, Maria, 39 Ct..Cl. 39: 

Liability as between owner and 
charterer see supra § 236. 


23. Oldman-Magee Boiler Works v. 
Ocean, etc.,. Transp. Co., 210 App. Div. 
TOs PAVE ININES)  S3ai0 
24. Gans SS. Line v. Wilhelmsen, 
75 Fed. 254; The Santona, 152 Fed. 
16; The Surprise, 129 Fed. 873. 

[a] Wharfage.—The master of 
a vessel, navigated by the charterer, 
has authority, as representing not 
only the owner and charterer, but 
also the crew, passengers, and cargo, 
to procure necessary wharfage at 


2 
5 


ports other than the home port. The 
Surprise, 129 Fed. 873. 

25. U. S.—The Kate, 164 U.S. 458, 
IM VSCtic35, 41 Lived. vbl2:7 The id= 
ward H. Blake, 92 Fed. 202, 34 CCA 
297; The Gulnare, 24 Fed. 487; The 


Boston, 3 F. Cas. No. 1,669, 1 Blatchf. 
Sotto 05. The. Zenopia, 30) Ea Cas: 
No. 18,208, Abb. Adm. 48. 

Del.— Davis v. Marshall, 4 Del. 64. 

Hawaii.—Caplan vy. Hoffschlaeger, 2 
Hawaii 691. 

Ill.— Vessel Owners’ Towing Co. v. 
Taylor, 126 Ill. 250, 18 NE 6638. 

Ind.—Holcroft v. Halbert, 16 Ind. 
256. 


La.—Mackey v. De Blanc, 12 La. 
Ann. oct;  pergerot vy. Parish, “ Reb, 
346; Lambeth v. Vawter, 6 Rob. 127. 

Me.—Hewett v. Buck, 17 Me. 147, 
35 AmD 243; Hathorn v. Curtis, 8 Me. 
356. 


Mass.—Reynolds v. Toppan, 15 
Mass. 370, 8 AmD 110. 

N. C.—Howard v. Ross, 3 N. C. 
333. 

Pa.—Glading v. George, 3 Grant 
290. 


S. C.—McDaniel v. Emanuel, 31 S. 
Oh Seeger a 


Eng.—Grant v. Norway, 10 C. B. 
665, 70 HCL 665, 138 Reprint 263; 
Yates v. Hall, 1 T. R. 73, 99. Reprint 
Cyr gh 

[a] For example, the owners may 
be bound by the master’s construc- 
tion of a charter party. The Hdward 
H, Blake, 92 Fed. 202, 34 CCA 297. 


[b] On navigable rivers.—Powers 
of masters of boats engaged in com- 
merce on interstate navigable rivers 
are determined by maritime law. 


SHIPPING 


owners.°? 


Holcroft v. Halbert, 16 Ind. 256. 


Agreements of consortship by mas- 
ter see infra § 410. 


26. Grant v. Norway, 10 C. B. 665, 
15 Jur2296,, 20 Wear. Pe 29 3en i0mds Cle 
665. 

27. U. S—The Guiding Star, 62 
Fed: 407, 10) C@A 454) [afi (53 Med: 
936]; The Erinagh, 7 Fed. 231; Pope 
v. Nickerson, 19 F. Cas. No. 11,274, 
3 Story 465. 

Del.—Davis v. Marshall, 4 Del. 64. 


Hawaii. Caplan v. Hoffschlaeger, 2 
Hawaii 691. 

Ind.—Holecroft vy. Halbert, 16 Ind. 
256. 


Mass.—Warren v. Skolfield, 104 


Mass. 508. 

Mich.—Strong v. Saunders, 15 Mich. 
3839. : 

{a] Authority’ of master is limited 
to the objects and purposes of the 
voyage. Merwin v. Shailer, 16 Conn. 
489. 


[b] Subscription to person who 
keeps lights in dangerous place of 
navigation does not come within the 
general powers of a master. Strong 
v. Saunders, 15 Mich. 339. 

[c] Special instructions to a mas- 
ter directing him in case of emer- 
gency to apply to certain firms 
abroad “who would give him any as- 
sistance required’ do not authorize 
him to do anything not included in 
his general powers. Lyall v. Hicks, 
27 Beav. 616, 54 Reprint 244. 


[dad] Setting aside contract of own- 
er.—(1) “It may be conceded as a 
general proposition that the master 
of a vessel has no right to set aside, 
annul, or supersede the specific con- 
tracts made by the owner.” The Ed- 
ward H. Blake, 92 Fed. 202, 203, 34 
CCA 297. See to same effect Ran- 
dall_v. Brodhead, 60 App. Div. 567, 
70 NYS 438. (2) “He may make con- 
tracts for the hire of the ship, but 
cannot vary that which the owner has 
made.’”’ Grant v. Norway, 10 C. B. 
665, 687, 70 ECL 665, 1388 Reprint 
263. (3) The master of a ship has 
no express or implied authority to 
annul or vary a contract made direct- 
ly with the owners of his vessel. 
Perry v. Prince Edward Island Steam 
Nav.-Co.5. bre Edw. ish 476. 


[e] Modification of contract for 
construction.—A captain, who is to 
have the command of a ship being 
built under his supervision, and whose 
duty it is to see that the terms of the 
building contract are complied with, 
has no implied power to permit sub- 
stantial deviations from the terms of 
the contract, which are binding on 
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master’s general powers as agent are so much a mat- 
ter of law that persons dealing with him are bound 
to take notice of them at their peril.”® 
facie, the master of the vessel is the agent of the 
Where the question arises under a con- 
tract between the charterer and the owners of the 
ship, the master must be held to be the agent of 
the owners,*! and cannot be required to act for or 
assume duties in behalf of the charterer which might 
prejudice the interest of the owners,?? but where 
possession and control of the vessel is transferred 
by the owners to charterers, and the master is ap- 
pointed by the latter, he is the latter’s agent.** 
master’s power to bind his owners is but a branch 
of the general law of agency,*+ and is such as is 
conferred upon him by the laws of the country to 


Prima 


The 


Mississippi Shipbuilding 


the buyer. 
Co., 205 App: 


Corp. v. Lever Bros. 
Dy EGE IGS) INAS ro 
Authority to bind owner: 
For: 
Money borrowed see infra § 369. 
Repairs see infra § 368. 
On: 
Bill of lading see infra § 365. 
Bonds, notes, and bills of exchange 
see infra § 370. 
Bottomry bonds see infra § 468. 


28. Davis v. Marshall, 4 Del. 64. 
eee Holcroft v. Halbert, 16 Ind. 
256. 

[a] Flag of vessel is notice to all 


the world that the master’s implied 
authority is limited by the law of 
the country of that flag. Lloyd v. 
Guibert by Ro QB eile lath al Oe ditnes 
INGE Seo 4 Oils : 


30. The St. Cloud, Brown. & L. 4, 
167 Reprint 269; The David Wallace 
v. Bain, 8 Can. Exch. 205. 


_ [a]. “The term ‘owner,’ when used 
in this connection, does not mean 
necessarily the person in whom the 
legal title to the ship is vested, but 
rather the person for whose benefit 
the ship is operated on the particular 
voyage in which the expense is in- 
curred, and who during-the time has 
the direction and control of the ship, 
its officers and crew.” Potter v. 
American Union Line, 114 Misc. 101, 
185 NYS 842, 843. 


31. Hinckley v. 
Co., 205 Fed. 974, 


32. Hinckley vy. 
Co., supra. 


33. Johnson yv. Goodwin, 68 Cal. 
A. 363, 229 P 708; The David Wallace 
v. Bain, 8 Can. Exch. 205. 


[a] Third persons dealing’ with 
master with notice of the charter 
party cannot hold the original owner 
liable for his acts as such agent. 
The St. Cloud, Brown. & L, 4 L670 
Reprint 269. 


Charterer as owner pro hac vice 
see supra § 224, 


34. May v. Hurley, 77 N. J. L. 611, 
618, 71 A 913, 134 AmSR 796, 18 Ann 
Cas 874; Lloyd v. Guibert, L. R. 1 
Q. B. 115 [aff 10 Jur. N. S. 949]. 


“The ordinary rules of law as to 
principal and agent apply, excepting 
in so far as the peculiar exigency in- 
volved alters it. The exigency arises 
from the voyage or necessity when 
the master is out of touch with the 
principal.” May yv. Hurley, supra. 


Agency generally see Ac 
pare ve y fency, 2:73 


Wilson Lumber 


Wilson Lumber 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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which his vessel belongs.?° In many respects, how- 
ever, the authority of a master is, from the necessi- 
ties ot the case, more extensive than that of an 
ordinary agent ;?® but in order that he may exercise 
extraordinary powers, exigencies must arise in which 
it is impossible for the owners or their general agent 
to be consulted and the necessities of the business 
require that he should act promptly.°7 


Delegation of authority. 


vessel.#! 


Good faith and loyalty. Like other agents, the 
master must act with entire good faith and loyalty 


35. Pope v. Nickerson, 19 F. Cas. 
No. 11,274, 3 Story 465; Hanschell v. 
Swan, 23 Misc. 304, 51 NYS 42; Lloyd 
WeeGuibernt) Lays Beas [atl 0 
MUN. J49I, 


36. Merritt v. Walsh, 32 N. Y. 685. 


Cisne May VoLlurley,, (iN. Js dn Lt, 
613, 71 A 913, 134 AmSR 796, 18 Ann 
Cas. 874; Merritt v. Walsh, 32 N. Y. 
685; Giovannini v. Rorke, 7 New- 
foundl. 578. 


“Under the general authority 
which the master of a ship has, he 
may make contracts, and do all things 
necessary for the due and proper 
prosecution of the voyage in which 
the ship. is engaged. But this au- 
thority does not usually extend to 
cases where the owner can himself 
personally interfere, as in the home 
port, or in a port in which he has 
beforehand appointed an agent, who 


can personally interfere to do the 
thing required. Therefore, if the 
owner, or his general agent, be at 


the port, or so near to it as to be 
reasonably expected to interfere per- 
sonally, the master cannot, unless 
specially authorized, or unless there 
be some usual custom of trade war- 
ranting it, pledge the owner’s cred- 
it at all, but must leave it to him, 
or to his agent, to do what is neces- 
sany./ Arthur v. Barton, 6M. & W. 
138, 143, 151 Reprint 355 [quot May 
v. Hurley, supra]. 

38. Caplan v. Hoffschlaeger, 2 Ha- 
waii 291; Commercial Nat. Bank _v. 
Sloman, 121 App. Div. 874, 106 NYS 
508 [mod 53 Misc. 97, 102 NYS 931]. 

39. The Ripon City, 102 Fed. 176, 
42 CCA 247. 

40. The Ripon City, supra. 


41. Commercial Nat. Bank v. Slo- 
man, 194 N. Y. 506, 87 NE 811. 


42. See cases infra this note. 
[a] Master must employ his 
whole time and attention (1) in the 


service of his employer (Gardner v. 
McCutcheon, 4 Beav. 534, 49 Reprint 
446: Thompson v. Havelock, 1 Campb. 
527, 170 Reprint 1045), (2) and a 
custom allowing him to trade on his 
own private account during the voy- 
age cannot be maintained (Gardner 
v. McCutcheon, supra). 


43. Barker v. Marine Ins. Co., 2 F. 
Cas. No. 992, 2 Mason 369. 


[a] Purchase considered as for 
benefit of owners.—Where the master 
purchases his vessel in a foreign 
port at an authorized sale, it is gen- 
erally to be considered as made for 
the benefit of the owners if they de- 
-termine so to regard it. Chamber- 
Jain v. Harrod, 5 Me. 420. 


44. Authority of master as to: 


In general the master 
cannot delegate all of his authority as agent;°8 but 
in an emergency*® he may employ experienced 
agents to assist him,*® and may request the ship’s 
brokers to contract as his agent for outfitting the 


. SHIPPING 


owners. *2 


Binding ‘cargo for repairs see infra] 


§ 382. 
Borrowing of money for repairs see 
infra § 369. 
Employment of pilot see Pilots § 58. 
Giving of bottomry bond for repairs 
see infra § 468. 
Towage contracts see 
Cyiew soils 


Towage [38 


45. The H. A. Baxter, 172 Fed. 260. 
46. Merwin v. Shailer, 16 Conn. 
489; Holcroft v. Halbert, 16 Ind. 256; 


Witherbee v. Paris, 67 Hun 620, 22 
NYS 447; Commercial Nat. Bank v. 
Sloman, 53 Misc. 97, 102 NYS 931 


frmod 294 UN] Yo 506, “S72 NE esris 121 
App. Div. 874, 106 NYS 508]; Han- 
schell v. Swan, 23 Misc. 304, 51 NYS 


42 EOS We Olivier. 20 Hiemecg Se eo Ole 
15 HCES 301, 118 “Reprint 7/30: 7 The 
Tolla, [1921] P. 22. But see Mac- 
Kenzie v. Pooley, 21 Exch. 638, 156 


Reprint 986 (holding that the fact 
that a person is the registered owner 
of a ship does not show that the mas- 
ter has authority to bind him by 
contracts for necessaries supplied 
to the ship, but that it must be shown 
that the master is his agent for that 
purpose; so, where a ship sailed for 
a foreign port, the master having 
the power of attorney from the owner, 
defendant, by a purchase of the ship 
at a foreign port, did not thereby 
become liable for necessaries sup- 
plied to the ship by order of the mas- 
ter). 
[a] 
The master may 
through the ship, 
otherwise bound except as the law 
of contract binds them, and mere 
ownership does not imply authority 
in the master to bind the owners per- 
sonally, unless the ship is bound. 
Peters v, Taulane, 272 Fed. 725. 


{[b] Pledging owner’s  credit.— 
Where necessary payments were 
made at the request of the master 
of a Norwegian vessel in a British 
port, the fact that the ship was un- 
der a time charter and that such 
payments and disbursements were 
mostly for the charterer’s account 
did not affect the right of the master 
to pledge the owner’s credit. The 
ibyai ee, Cire Many dive TE 


47. See infra § 364. 
48. Cal.—Crawford v. Roberts, 50 
Cal. 235. 


Md.—Abbott v. Baltimore, 
Steam Packet Co., 1 Md. Ch. 542. 


N. Y.—Witherbee v. Paris, 67 Hun 
620, 22 NYS 447. 


N. C.—Williams v. Windley, 86 N. 
Cr Lor. 


Pa.—Glading v. George, 


Owners bound through ship.— 
bind the owners 
but they are not 


etc., 


3 Grant. 
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to his employers’ interests, so as: to protect and 
preserve the vessel and cargo.*? 
a ship cannot become a purchaser at a sale of prop- 
erty which is sold by his authority as agent of the 


So the master of 


[§ 363] b. Repairs, Supplies, and Other Neces- 
saries*4—(1) In General. 
authority to bind the vessel,*® or the owners,*® for 
whatever necessaries are reasonably fit and proper 
for the safety of the vessel and the due performance 
of the voyage, where the owners are absent,*? and 
unless credit therefor is given exclusively to the 
master or to third parties,*® or unless some other 
person has such authority in the particular instance 
and this is known to the ereditor,*® the master may 
bind them for such repairs,®® equipment,°? and other 


The master has implied 


290. 


Eng.—Gordon vy. Hare, 1) Leh ese 
1835 (Os Sis Os 


[a] Contract binding master.— 
A contract made by the master of a 
vessel for fitting out, victualing, and 
repairing, and which binds him per- 
sonally, binds the owner also unless 
it is clearly shown that the credit is 


given to the one exclusive of the 
other. Williams vy. Windley, 86 N. 
COREL OTe 

[b] Where charterer agreed to 


provide coai and left the duty of buy- 
ing it to the master, in buying it he 
was the agent of the charterer, and 
whatsoever he did with regard to the 
coal was as the charterer’s agent. 
The Endsleigh, 124 Fed. 858. 


49. The Joseph Cunard, 13 F. Cas. 
No. 7,535, Olcott 120; Philips v. Led- 
ley, 19 I. Cas. No, L109¢ss1™ Washes 
CoC we226: 


50. U. S.—The Aurora, 1 Wheat. 
96, 4 L. ed. 45; The Oceana, 244 Fed. 
30) 1G ‘CCA 5082 Lhe EH. Aw Baxter: 
172 Fed. 260 [aff 179 Fed. 1018, 102 
CCA 663]; Black Diamond Coal-Min. 
Co. -v. The H.C. Grady, 87 Ped? 232. 
The Philadelphia, 75 Fed. 684, 21 CCA 
501; The Gulnare, 24 Fed. 487; The 
Fortitude, 9 F. Cas. No. 4,953, 3 Sumn. 
228; Philips v. Ledley, 19 F. Cas. No. 
HAE096, Ie Walsh C2 Cs 226: 


Conn.—W oodruff, ete., Iron Works 
v. Stetson, 31 Conn. 51. 


Ky.—Patterson v. Chalmers, 7 B. 
Mon. 595. 


Md.—Stirling v. Nevassa Phosphate 
Co:, 35. Md, 228,.6 AmR 372: 


Mo.—Clark vy. Humphreys, 25 Mo. 
Oo 


N. Y.—Provost v. Patchin, 9 N. Y. 
235; Witherbee v. Paris, 67 Hun 620, 
22 NYS 447. 


N. C.—Williams v. Windley, 86 N. 
(Oty Lie 


Eng.—Webster v. Seekamp, 4 B. & 
Ald. 352, 6 ECL 515, 106 Reprint 966; 
Mrost vy. Olivers 2)! 4B. 730l 
ECL. 301, 118 Reprint 780. 


Newfoundl.—Dooly v. Jones, 5 New- 
foundl. 203. 


[a] Cannot contract beyond value 
of ship and freight.—The master of a 
ship is the agent of the owners with 
the power to bind them for repairs 
to the extent of the value of the ship 
and freight but no further, unless ex- 
pressly clothed with larger authority. 
Naylor v. Baltzell, 17 F. Cas. No. 
10,061, Taney 55; Stirling v. Nevas- 
sa Phosphate Co., 35 Md. 128, 6 AmR 
372. 


51. Schultz v. Bosman, 21 F. Cas. 
No. 12,488, 5 Hughes 97 (a pair of 
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supplies,®? services of seamen,®? assistance in dis- 
charging cargo,®* or necessary port charges,°* and 
interested parties may assume that he has such 
authority, unless something appears to suggest the 
contrary, and put them on inquiry.°® But he cannot 


‘bind the owners for items which 


saries unless he is specially authorized to do so,*? 
nor can he purchase supplies or merchandise for 
third persons on the eredit of the owner of the ves- 
Where the master is also the owner and by 
the terms of the charter party bound to make sub- 
stantial repairs, he will, in ordering repairs, be 
deemed to have acted as principal, and not as agent 


sels 


side lights and a fog bell); Hewett, 
v. Buck, 17 Me. 147, 35 AmD 243; 
Bond v. McKinnon, 9 Allen (Mass.) 
344 (chronometer); Bliss v. Ropes, 
9 Allen .(Mass.) 339 (chronometer); 
Commercial Nat. Bank v. Sloman, 121 


App. Div. 874, 106 NYS 4508 [mod 
53 Misc. 97, 102 NYS 931]. 
52. U. S—The Aurora, 1 Wheat. 


96, 4 L. ed. 45; The Oceana, 244 Fed. 
80, 156 CCA 508; The H. A. Baxter, 
172 Fed. 260 [aff 179 Fed. 1018, 102 
CCA 663]; Black Diamond Coal-Min. 

Fed. 232; 


The Gulnare, 24 Fed. 487; The For- 
titude, 9 F. Cas. No. 4,953, 3 Sumn. 
228: Fox v. Holt, 9 F. Cas. No. 5,012, 


4 Ben. 278, 36 Conn. 558. 


Conn.—Williams v. Kelly, 2 Conn. 
218 note. 

Ky.—Patterson v. Chalmers, 7 B.| 
Mon. 595. 

La.—Barker v. York, 3 La. Ann. 
90; Calef v. The Bonaparte, 1 Rob. 
463, 88 AmD 190. 

Md.—Abbott vy. Baltimore, ete., 


Steam Packet Co., 1 Md. Ch. 542. 
N. C.—Williams v. Windley, 86 N. 
CA Aor 
Pa.—Phillips v. Tapper, 2 Pa. 323. 
S. C.—Pratt v. Tunno, 4 8S. C. L. 


449, 

Eng.—Cary v. White, 5 Bro. P. C. 
325, 2 Reprint 708, 2 Eq. Cas. Abr. 
722, 22 Reprint 608; Mitcheson v. 
Oliver, 5 E. & B. 419, 85 ECL 419, 
119 Reprint 537; Speerman v. De- 
grave, 2 Vern. Ch. 643, 23 Reprint 
1020. 

{a] Who liable.—(1) The master 


of a boat in ordering supplies is 
agent, not of the owner of the boat 
as such, but of those who have con- 
trol of the vessel and the right to 
receive her freight, and mere owner- 
ship without any right to the profit 
or use of the property will not of it- 
self make a person liable for sup- 
plies furnished to the vessel. Ward 
v. Bodeman, 1 Mo. A. 272. (2) The 
possession, control, and management 
of the vessel with the right to di- 
rect her destination and receive her 
earnings will fix the responsibility 
for such supplies whether the person 
has the legal title or not. Lincoln 
v. Wright, 23 Ra. 76, 62 AmD 316. 


[b] Supplies delivered in presence 
of master.—Supplies of coal and wa- 
ter furnished on regular trips to for- 
eign steamers in quantities needed for 
daily use, in the presence of the mas- 
ter while he is in control and in the 
absence of the owners or charterers, 
will be presumed prima facie to have 
been furnished with the acquiescence 
of the master, and will bind the ves- 
sel although ordered by a subordinate 
acting under the eyes of the master. 
The Philadelphia, 75 Fed. 684, 21 CCA 


SHIPPING 


are not neces- 


501. 

[c] Part owner who expressly dis- 
sents from the employment. of the 
ship is not liable for supplies fur- 
nished on the order of the master 
who is also a part owner and in 
charge of running the ship, although 
the party furnishing them has no 
knowledge of such dissent. Sted- 
man v. Feidler, 20 N. Y. 437. 


{d] Newspaper notices cautioning 
all persons against trusting any of 
the crew or other persons on account 
of the vessel, published without sig- 
nature, or anything to show by whose 
authority they were inserted, are too 
vague to affect the liability of the 
owners for supplies furnished the 


master. Saxton y. Read, Lalor (N. 
xX.) 28. 
[e] Estoppel—The owners of a 


vessel are estopped to assert that one 
acting as master had no right as such 
to order stores for the voyage, if they 
permitted him to order the articles 
and retained them. Stringham v. 
Schloener, 23 F. Cas. No. 13,536, 4 
Ben. 16. 


[f] Written contract for supplies 
for a vessel by the master is binding 
on the owners, if it shows on its face 
that such was the intention, although 
it is signed by him in his own name 


ae Negus v. Simpson, 99 Mass. 
o . 
[g] That master purchased sup- 


plies in neighboring port instead of 
the one where his vessel lay, nor the 
mere fact that the vessel was run 
on shares, does not affect the lia- 
bility of the owner of the vessel 
therefor. Kenzel v. Kirk, 37 Barb. 
113, 21 HowPr 184 [aff 2 Abb. Dec. 
500, 32 HowPr 269]. 


53. Carr y. Burke, 32, Mo. 233> 
Kohler v. Wright, 20 N. Y. Super. 318. 


[a] Promise by master on behalf 
of his owners, when the ship was 
taken, to pay monthly wages to one 
of the sailors in order to induce him 
to become a hostage, is binding on the 
owners although they abandon the 
ship and cargo. Yates v. Hall, 1 T. R. 
73, 99 Reprint $79. 


[b] Steward.—(1) A master of a 
vessel may hire a steward (Luttrell 
v. China Nav. Co., 1 New Rep. 329), 
(2) and may engage a seaman to serve 
as, steward at higher wages (Hicks v. 
Walker, 4 Wkly. Rep. 511). 


54. Northwestern SS. Co. v. Coch- 
ran, 191 Fed. 146, 111 CCA 626; Noyes 
v. Munson SS. Line, 173 Fed. 814. 


[a] Services of steam hoister.— 
It is within the authority of the 
master to employ the assistance of 
a steam hoister to unload, and ren- 
der the vessel liable for its cost, 
when the vessel is out of condition 
for unloading because of a defective 
wincher. Noyes vy. Munson SS. Line, 
173 Fed. 


en era | 
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for the charterer.®® / 

[§ 364] (2) Opportunity To Communicate with 
Owners or Agents. 
ation®® appear to be well settled where the master 
acts in a foreign port from which communication 
cannot readily be had with the owners or their 
agents,®! there is some conflict as to his power in a 
home port, or where the owners or agents may be 
communicated with.*? 
held that the master may bind the owner for neces- 
saries, such as supplies or repairs, either in a foreign 
port, or even in the home port,®* unless he in fact 
has no such authority and the parties dealing with 


While the rules under consider- 


In some jurisdictions it is 


55. Chicago Commercial Nat. Bank 
v. Sloman, 121 App. Div. 874, 106 NYS 
508 [mod 53 Misc. 97, 102;NYS 931]. 


[a] Duty of clearing vessel, un- 
der a charter which is not a demise, 
rests on the master, and not the char- 
terer, although port charges are for 
his account. M. O. H. of West In- 
dies v. Christoffer Hannevig, Inc., 264 
Fed. 311. 


56. Black Diamond Coal-Min. Co. 
v. The H. C. Grady, 87 Fed. 232. 


57. The Erinagh, 7 Fed. 231; Hol- 
croft v. Halbert, 16 Ind. 256; Pratt v. 
Tunno;, 4S. Gi 7G. 4493. Curran 
Wood, 15 L. T. Rep. N. S. 592; 
v. Seott, 3 Macph. 114. 


[a] Necessity for supplies fur- 
nished.—(1) In order to bind the own- 
ers, it is essential that supplies fur- 
nished were necessary. Whitten v. 
Tisdale, 43 Me. 451. (2) But it is 
not essential that they were abso- 
lutely necessary or actually placed on 


Drain 


board. Merritt v. Brewer, 17 F. Cas. 
No. 9,483. 
[b] Medical attendance.—Where 


seamen are injured by an accident, 
and put on shore while the ship pro- 
ceeds on her voyage, the captain has 
no implied authority to make the ship- 
owner liable for expenses incurred 
for their maintenance and care. Or- 
gan v. Brodie, 10 Exch. 449, 156 Re- 
print 513. 


58. Calef v. The Bonaparte, 1 Rob. 
(La.) 463, 38 AmD 190. ; 


59. Oldman-Magee Boiler Works v. 
Ocean, ete., Transp. Co., 210 App. 
Div. 183, 205 NYS 550. 


60. See supra § 363. 


61. The H. A. Baxter, 172 Fed. 260; 
The Surprise, 129 Fed. 873; Black 
Diamond Coal-Min. Co. v. The H. C. 
Grady, 87 Fed. 232; Woodruff, etc., 
Iron Works vy. Stetson, 31 Conn. 51; 
Warren v. Skolfield, 104 Mass. 503; 
Lyall v. Hicks, 27 Beay. 616, 54 Re- 
print 244. 


{a] What are foreign ports.—(1) 
Ports of the several states of the 
United States are foreign ports as 
regards the authority of masters ly- 
ing therein to pledge the credit of the 
owners for supplies necessary for 
their vessels. Negus v. Simpson, 99 
Mass. 388. (2) “With reference to 
any vessel, any port is considered for- 
eign which is outside of the state 
where she belongs.” Black Diamond 
Coal-Min. Co. v. The H. C. Grady, 87 
Fed. 232. 


62. See cases infra notes 63-71. 
“Home port” 29 C. J. p 768. 


63. Carr v. Burke, 32 Mo. 233; Pro- 
vost v. Patchin, 9 N. Y. 235: Mc- 
Cready v. Thorne, 49 Barb. (N. Y.) 
438; Daly v. Mouroe, 2 NYCityCt 160: 
Winsor v. Maddock, 64 Pa. 231: Glad- 
ing v. George, 3 Grant (Pa.) 290; 
Wainwright v. Crawford, 3 Yeates 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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him have knowledge of that fact,®4 or unless the sup- 
plies or repairs are furnished on the exclusive cred- 
it of the master.°® In other jurisdictions, however, 
this authority is limited to a foreign port or a home 
port where the owners do not reside and are not 
within easy access of the master;** and where the 
owners or their agent are at the port of the vessel’s 
anchorage or so near it that they can be readily con- 
sulted or can be reasonably expected to interfere 
personally, the master cannot, without consulting 
them, pledge the owners’ credit for the ship’s neces- 
saries, and hence the owners will not be liable on 
such a contract,®* unless the master has speeial au- 
thority for that purpose,®’ or the owners have held 
him out as having such authority,®® or have ratified 
the contract after it was made,’ or there is some 
eustom of trade warranting it.74 


[§ 365] c. Contracts of Affreightment. Where a 
vessel is loaded wholly by the owners and is not em- 
ployed in carrying freight for hire, the master there- 
of has no authority to enter into contracts of af- 
freightment,*? unless the owners assent,’* except 
where it is necessary in a foreign port to diminish 


(Pa.) 131. 


[a] That master is furnished with 
money for purpose of procuring sup- 
plies does not affect the liability of 
the owner if the tradesmen had no 
knowledge of that fact. Glading v. 
George, 3 Grant (Pa.) 290. 


Pass 


Newfoundl. 578. 
68. 


SHIPPING 


Eng.—Gunn vy. Roberts, L. R. 9 C. | [ec] 

Campbell, 6 Exch. 
886, 155 Reprint 805; Curran v. Wood, 
15, L.-T. Rep. IN. S. 592. 


Newfoundl.—Giovannini v. Rorke, 7 


Beldon v. 


U. S.—The Jeanie Landles, 17 


[58 C.J.] 271 


the loss to the owners or charterers, by reason of the 
failure to obtain an expected cargo.7* But the mas- 
ter of a vessel engaged in carrying freight may en- 
ter into contracts of affreightment binding on the 
owners upon such terms as are authorized by the 
usual course of trade of his vessel,7> particularly 
at a foreign port,?® unless the owner is on board at- 
tending exclusively to the shipment of the cargo,?? 
or unless such authority is given to another.78 The 
master, however, can only procure freight for the 
vessel on the ordinary terms,7° and he cannot make 
the freight payable to other than the owner,®° or 
contract to carry goods free,8! or at a lower rate 
than the owner has contracted for, for the same 
goods.®? 


[§ 366] d. Authority and Duties as to Cargo in 
General.** It is the duty of the master to see to the 
safe loading,*+ stowage,*° and transportation’® of 
the cargo, and other than this he has no authority to 
exercise or duty to perform in respect of the cargo,’7 
as the supercargo, if there is one, represents the own- 
ers of the cargo.8® The master, however, may be au- 
thorized to act as supercargo during the voyage,®® 


To render owner liable, it 
must appear that he owned the vessel, 
that the vessel was in his employ- 
ment, that the master was appointed 
by him, and acted within the scope of 
his authority. Reynolds y. Toppan, 
15 Mass. 370, 8 AmD 110. 


[b] It is presumed that even at 
home port, the master has authority 
to contract for such articles for the 
use of the vessel as come within the 
general appellation of “ship stores,” 
and the owner of the vessel is liable 
for the value of the same unless he 
shows that the master had no such 
authority. Crawford vy. Roberts, 50 
Cal. 235. 


G4.) ‘Provost v... Patchin, 39. N.Y: 
235; Glading v. Géorge, 3 Grant (Pa.) 
290. 


[a] Notice to creditor.—As gen- 
eral agent of the owners, the master 
has authority to bind them in a home 
contract by his eontract for neces- 
sary repairs, unless his power has 
been suspended or restricted and no- 
tice of such restriction or suspension 
is brought to the creditor. Provost v. 


" Patchin, 9 N. Y. 235. 
: 65. Winsor v. Maddock, 64 Pa. 
aye Be 

66. Schultz v. Bosman, 21 F. Cas. 


No. 12,488, 5 Hughes 97; Woodruff, 
ete., Iron Works v. Stetson, 31 Conn. 
Sic Vichy mv Elune ye, uate nd li.) OALS 
71 A 918, 134 AmSR 796, 18 AnnCas 
874 See Fox v. Holt, 9 F. Cas. No. 
5,012, 4 Ben. 278, 36 Conn. 558 (in 
a case of pressing necessity, when the 
owners cannot be communicated with, 
the master may bind them in a home 
port). 

{a] Owner bound, although nearby 
when the master purchased side 
lights and a fog signal; because the 
owner was not readily accéssible, the 


master was not required to communi-. 


eate with him. Schultz v. Bosman, 
91 F. Cas. No. 12,488, 5 Hughes 97. 
67. U. S.—Schultz v. Bosman, su- 
pra. 
Conn.—Woodruff, etc., Iron Works 
v. Stetson, 31 Conn. 51. ; 
La.—Agricultural Bank vy. The Jane, 
19 La. 1. 
Me.—Jordan y. Young, 37 Me. 276. 
Md.—Pentz v. Clarke, 41 Md. 327, 


Fed. 91, 9 Sawy. 102. 
Me.—Dyer v. Snow, 47 Me. 254. 
Md.—Pentz v. Clarke, 41 Md. 327. 


Eng.—Arthur v. Barton, 6 M. & W. 
138, 151 Reprint 355. 

Can.—Pettipas v. Crosby, 9 CanLT 
OccNotes 197, 20 N. S. 446. 


69. Pentz v. Clarke, 41 Md. 327. 
70. Pentz v. Clarke, supra. 
71. Arthur y. Barton, 6 M. & W. 


138, 151 Reprint 355. 
72. Walter v. Brewer, 11 Mass. 99; 
King v. Lenox, 19 Johns. (N. Y.) 235. 
73. Walter v. Brewer, 11 Mass. 99. 
74. Crabtree v. Clark, 6 F. Cas. No. 
3,314, Sprague 217. 


75. The Flash, 9 F. Cas. No. 4,857, 
Abb. Adm. 67; Bergerot v. Farish, 9 
Rob. (La.) 346; Porter v. Curry, 7 La. 


233; The Argyle v. Worthington, 17? 
Oh. 460; Grant v. Norway, 10 C. B. 
665, 70 ECL 665, 1388 Reprint 263; 


Rienquist v. Ditchell, 3 Esp. 64, 170 
Reprint 539, 2 Campb. 556 note, 170 
Reprint 1250; Pearson v. GOschen, 17 
C. B. N.S. 352, 112 ECL. 352, 144 Re- 
print 142. See Naylor v. Baltzell, 17 F. 
Cas. No. 10,061, Taney 55 (the master 
has aright to contract for the employ- 
ment of the vessel under circum- 
stances of necessity). 

[a] Application.—Where the regis- 
tered owner of a vessel appoints her 
master with an agreement that the 
master shall have the entire control 
of the vessel and make contracts of 
affreightment and divide the gross 
earnings with the owner, the owner is 
liable on contracts made by the mas- 
ter with shippers who have no notice 
of the arrangement between the mas- 
ter and the owner. ‘Tomlinson v. 
Holt, 49 Cal. 310; Oakland Cotton 
Mfg. Co. vy. Jennings, 46 Cal. 175, 13 
AmR 209. 

[b] Master may make contracts to 
take effect in futuro to carry freight 
according to the usual course of trade 
of his vessel. Porter v. Curry, 7 La. 


233, 


[d] By custom existing upon 
Great Lakes, the master of a vessel 
has, by virtue of his office, power to 
bind his vessel. by receiving for trans- 
portation goods subject to prior charg- 
es, which he is to collect from the 
consignee and to return to the ship- 
pers. The Hendrik Hudson, 11 F. 
Cas. No. 6,358. 


76. Ward v. Green, 6 Cow. (N. Y.) 
173, 16 AmD 4387; Murfree v. Redding, 
PA AN Oe PATS : 


77. Ward v. Green, 6 Cow. (N. Y.) 
173, 16 AmD 487. 


78. Naylor v. Baltzell, 17 F. Cas. 
No. 10,061, Taney 55. 


meh: The Sir Henry Webb, 13 Jur. 

80. Reynolds v. Jex, 7B. & S. 86; 
Walshe v. Provan, 8 Exch. 8438, 155 
Reprint 1595. 

81. Grant v. Norway, 10 C. B. 665, 
70 ECL 665, 138 Reprint 263; Dewell 
v. Moxon, 1 Taunt. 391, 127 Reprint 
885. 

82. Pickernell v. Jauberry, 3 F. & 
F. 217, 176 Reprint 98. 


83. Authority as to bill of lading: 
On carriage of goods generally see 
infra § 508. 
Under charter see supra § 218. 


Receipt and discharge of cargo of 
chartered vessel see supra §§ 277-279. 


Sale or other disposition of cargo 
see infra §§ 380-883. 


84. Loading of cargo see supra § 
277; infra § 749. 


85. Stowage of cargo see supra § 
277; infra § 746. 


86. The Oakley C. Curtis, 4 F. (2d) 
979 [certiorari den sub nom. France, 
ete., SS. Corp. v. Midland Seed Prod- 
uets Co., 267 U. S. 599, 45 SCt 354, 69 
L. ed. 807]; Ross v. The Active; 20 
EY, Cas; No, 12,071, 2 Wash. C. Cr 226. 


87. Ross v. The Active, supra. 
88. See infra § 868. 
89. Smedley v. Yeaton, 22 F. Cas. 
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as where he is also the consignee of the cargo for 
sale;?° and when he acts as supereargo, what he does 
relative to the safe-keeping®! and transportation of 
the cargo,®? he does as master, and binds the owner 
of the vessel,®* but what he does relative to its sale 
and disposition after reaching the port of destination, 
he does as supercargo,’* and neither the owners’? 
nor the vessel itself°® are responsible therefor. The 
master of a vessel in a foreign port has not implied 
authority to bind the owners by an agreement with 
brokers, who are loading her for a voyage for a fixed 
commission, that she shall be consigned to them at 
the port of destination, with a right on their part to 
supply the wharf and stevedore for her discharge, 
and collect all freight and general average for an ad- 
ditional commission.°? 


[§ 367] e. Authority as to Purchase of Cargo. As 
a general rule, it is not within the general powers 
of a master to purchase a eargo on behalf of the 
owners,’*® and the owners are not liable for such pur- 
chases by the master unless previously authorized®® 
or subsequently ratified.1 Upon the failure of the 
charterers of a vessel to furnish cargo at a certain 
port, the master is required to use reasonable efforts 
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to diminish the charterer’s loss,? but in order to do so 
he is not bound to purchase cargo at his own risk,* 
or to go to other ports to obtain it.* 

[§ 368] f. Collection of Freight or Demurrage. 
As a general rule the master has the authority and 
duty to collect freight due on goods carried on his 
vessel,” unless authority to make such collections 1s 
given to another;® and he has no authority to release 
a charterer from paying the freight reserved in the 
charter party,’ or to vary the terms of the contract 
made by the owner in respect thereto.* If he acts as 
agent of the owners of a chartered vessel, it is his 
duty to collect the freight for the benefit of the char- 
terer,® and if he neglects or refuses to pay over such 
freight, the owners will be liable therefor,’® unless 
he is made the agent of the charterers for that pur- 
pose.?t 

Demurrage. The master of a vessel has authority 
to direct the collection of demurrage.” 

[§ 369] g. Borrowing Money. The master of a 
vessel, when without funds or the means of raising 
them in a foreign port, may, as a rule, bind the own- 
ers for money borrowed in good faith to pay for nee- 
essaries,'® such, for example, as for repairs,'+ wag- 


No, 12,965, 3, Cranch. C. €, 181: 


[a] Master cannot wholly abandon 
his duty as master to discharge that 
of supercargo, but must act in both 
capacities so far as possible with 
reference to the respective principals. 
Gaither v. Myrick, 9 Md. 118, 66 AmD 
316. 


[b] Master may act as agent of 
cargo owners, under some circum- 
stances, independent of his agency 
for the shipowners. Stirling v. Ne- 
vassa Phosphate Co., 35 Md. 128, 6 
AmR. 372. 

90. Smedley v. Yeaton, 22 F. Cas. 


Non 12-965," 3" Cranch CA iC leéies whe 
Waldo, 28 F. Cas. No. 17,056, 2 Ware 
165; Gaither v. Myrick, 9 Md. 118, 66 
AmD 316; Williams v. Nichols, 13 
Wend. (N. Y.) 58. 


91. The Maiden City, 33 Fed. 715; 
The Waldo, 28 F. Cas. No. 17,056, 2 
Ware 165; Williams v. Nichols, 13 


Wend. (N. Y.) 58. 


92. The Maiden City, 33 Fed. 715; 
‘The Waldo, 28°F. Cas. No. 17,0862 
Ware 165. 

93. See cases supra note 92. 

94. The Waldo, supra; Stone v. 
Waitt, 31 Me. 409, 52 AmD 621; Wil- 
liams v. Nichols, 13 Wend. (N. Y.) 
58. 

SS pe lhe VWialdor .28 shes Oass ENO: 
17,056, 2 Ware 165. 

96. The Waldo, supra. See The 


New Hampshire, 21 Fed. 924 (the own- 
er and master contracted to carry 
cargo to a destination, to sell it and 
return the proceeds to the consignor, 
less the freight; the master sold the 
cargo but did not return or account 
for the proceeds, and it was held that 
the vessel was not liable, and that a 
court of admiralty had no jurisdic- 
tion). 


Bos Warren vy. Skolfield, 104 Mass. 
2 
98. The Ole Oleson, 20 Fed. 384; 


Lyman v. Redman, 23 Me. 289; Hewett 
Vou Buck, 207 “Wes 4729535 ‘Amul e243 
Newhall v. Dunlap, 14 Me. 180, 31 
ees 45; Hathorn v. Curtis, 8 Me. 
Oe . 


[a] Usage of particular place that 
the master of a vessel as such has 


power to purchase a cargo on account 
of the owners without authority from 
them is not valid and cannot bind the 
owners. Hewett v. Buck, 17 Me. 147, 
35 AmD 243. 

99. Morton v. Day, 6 La. Ann. 762; 
Lyman vy. Redman, 23 Me. 289; Ha- 
thorn v. Curtis, 8 Me. 356. 


{a] Parol authority.—Where the 
shipowners employ a master and by 
parol authorize him to exercise his best 
judgment in the disposal of cargo, and 
also in the purchase of a return cargo, 
they constitute him their general and 
special agent for such purpose. 
Bidentac’ v. Smith; 31 N.Y. 259. 


1. Lyman v. Redman, 23 Me. 289. 


2. Crabtree v. Clark, 6 F. Cas. No. 
3,314, 1 Sprague 217. 


3. Crabtree v. Clark, supra, 


4 Crabtree v. Clark, supra. 

5. Damora vy." Craig, 48 Fed: 7363 
Swift v. Tatner, 89 Ga. 660, 15 SE 
842, 32 AmSR 101; Ingersoll v. Van 


Bokkelin, 7 Cow. (N. Y.) 670 [rev on 
other grounds 5 Wend. 315]. 


[a] Medium of payment.—The 
master should collect the freight in 
the medium of payment which he is 
instructed to receive. The Dunmore, 
2 Aspin,. 599. . 


[b] Where master neglects to col- 
lect freights in which he has an in- 
terest, he cannot make the owners re- 
spond for his interest unless they 
were instrumental in preventing pay- 
ment. Swift v. Tatner, 89 Ga. 660, 
15 SE 842, 32 AmSR 101. 


6. The Edmond, Lush. 57, 167 Re- 
print 30. 


7. Balcarres Brook SS. Cola: 
Grace, 75 Fed. 1017, 22 CCA 7 [rev 
66 Fed. 358]. 


8. Balcarres Brook SS. Co. v. 
Grace, supra; Pearson vy. Goéschen, 17 
C. B. N.S. 352, 112 HC 352; 144 Re- 
print 142. 

9. The Maiden City, 33 Fed. 715. 

10. The Maiden City, supra. 

11. The Maiden City, supra. 

12. The Monkshaven, 250 Fed. 
1000. 

13. U. S.—Ross v. The Active, 20 


E.. Cas. No. 12,071, 2 Wash. C.-C. 226, 


Conn.—Williams v. Kelly, 2 Conn. 
218 note. 


La.—Mississjppi Agricultural Bank 
v: The Jane,'19 La. 1; McGregor wv. 
Brittingham, 12 La. 182. 


Me.—Descadillas vy. Harris, 8 Me. 
8. 


Md.—Miller v. Palmer, 58 Md. 451. 


Mass.—Stearns v. Doe, 12 Gray 482, 
74 AmD 608. 


N. Y.—Commercial Nat. 
Sloman, 194 N. Y. 506, 87 NE 811; 
Cready v. Thorn, 51 N. Y. 454; 
bach v. Hotchkiss, 17 AbbPr 88. 


Oh.—The Arkansas Mail v. Fox, 1 
Oh. Dec. (Reprint) 219. 


Pa.—Wainwright v. 
Dall. 225, 1 L. ed. 810. 


Eng.—Edwards v. Havill, 14 C. B. 
107, 78 ECL 107, 139 Reprint 45; Grant 
v. Norway, 10 C. B. 665, 70 ECL 665, 
138 Reprint 263; Beldon v. Camp- 
bell, 6 Exch. 886, 155 Reprint 805; 
Arthur v. Barton, 6 M. & W. 138, 151 
Reprint 355; The Sophie, 1 W. Rob. 
368, 166 Reprint 610; Robinson y. Ly- 
all, 7 Price 592) 146+ Reprint. 107i 
Rocher v. Busher, 1 Stark, 27, 2 ECL 
21, 171 Reprint 391. 


Can.—Reide v. The Queen of 
Isies, 2 Can. Exch. 258. 


N. S.—Halifax Graving Dock Co., 
Ltd. v. Magliulo, 43 N. S. 174. 


[a] Rule applied.—The master 
cannot borrow by. hypothecation in 
the vessel where he has property of 
his own on board and may procure 
money without pledging the vessel. 
Cupisino v. Perez, 2 Dall. (Pa.) 194, 1 
L. ed. 345. 

{[b] Interest of master.—The own- 
ers may be liable, irrespective of the 
fact that the master is interested in 
the voyage to such an extent that the 
owners might not be liable for ordi- 
nary advances. lLobach v. Hotchkiss, 
tT Abb Pr CNY.) ese 


[c] In cases of clear, manifest 
necessity, the master borrowing 
money abroad at common rate of 
interest binds his owners. Wain- 
Ped v. Crawford, 3 Yeates (Pa.) 


Bank v. 
Mc- 
Lo- 


Crawford, 4 


the 


14. U. S.—Ross vy. The Active, 20 


For later cases, developments and changes in the law see Annotations, same title and section number 
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es,’° supplies reasonably fit and proper to enable the 
vessel to continue on her voyage,!* payments to ob- 
tain release from seizure,'” customs charges,'® com- 
promises of claims for salvage,!® or for the services 
and commissions of brokers employed by the own- 
ers.*° The authority exists although the necessity 
arose from the master’s own misconduct,2! and the 
rule applies even in a home port where the power of 
communication with the owners is not correspondent 
with the existing necessity ;22 but where the vessel 
1S In a port where the owners may 
municated with, the master ordinarily has no au- 
thority to pledge the owners’ credit for money bor- 
rowed without consulting with them.?® 
are not liable, however, unless the money borrowed 
is required for purposes which are reasonably fit and 
proper under the circumstances under which the 
vessel is placed,?* and it is the duty of the lender 
to see that the money is needed for such purposes ;?° 
nor are the owners liable for advances which are 


HeeCas. Now 12071502) Wash. Ce C.22'6: 


La.—-Mississippi Agricultural Bank 
v. The Jane, 19 La. 1. 


Md.—Miller v. Palmer, 58 Md. 451. 


Eng.—Benson v. Duncan, 3 Exch. 
644, 154 Reprint 1003. ; 


N. S.—Halifax Graving Dock Co., 
Ltd. v. Magliulo, 43 N. S. 174. 


15. wetesims v. Doe, 12 
(Mass.) 482, 74 AmD 608. 


{a] Payment of officers and crew. 
—The master may pledge the credit 
of the owner for money needed to pay 
the officers and crew, if the money is 
necessary for the purpose, is loaned in 
good faith, and due diligence is used 
to ascertain the necessity. Stearns v. 
Doe, 12 Gray (Mass.) 482, 74 AmD 
608. 


16. Miller v. Palmer, 
Witherbee v. Paris, 67 Hun 620, 22 
NYS 447; Lobach v. Hotchkiss, 17 
AbbPr (N. Y.) 88; Edwards v. Havill, 
Ae CoB. 107, 78 ECL. 107, 139 Reprint 
45. 


Gray 


58 Md. 451; 


17. Williams v. Kelly, 2 Conn. 218 
note; McGregor vy. Brittingham, 12 
La. 182. 

18: Descadillas v. Harris, 8 Me. 
298. 

19. Lobach v. Hotchkiss, 17 AbbPr 
(N. Y.) 88. ; : 

20. Commercial Nat. Bank y. Slo- 
man, 194 N. Y. 506, 87 NE 811. 

21. Descadillas v. Harris, 8 Me. 
298. 

22. Stonehouse v. Gent, 2 Q. B. 431 


note, 42 ECL 746, 114 Reprint 170 note; 
Johns v. Simons, 2 Q. B. 425, 42 ECL 
743, 114 Reprint 168; Detroit Third 
Nat. Bank v. Symes, 4 Can. Exch. 400. 


23. George W. Bush, etc., Co.-v. 
Fitzpatrick, 73 Fed. 501; Mississippi 
Agricultural Bank v. The Jane, 19 
La. 1; Johns v. Simons, 2 Q. B. 425, 
42 HCL 743, 114 Reprint 168; William- 
son v. Page, 1C. & K. 581, 47 ECL 581, 
174 Reprint 947. 


24 George W. Bush, etc., Co. v. 
Fitzpatrick, 73 Fed. 501; Merwin v. 
Shailer, 16 Conn. 489; Miller v. Palm- 
er, 58 Md. 451; Stearns v. Doe, 12 
Gray (Mass.) 482, 74 AmD 608. 


[a] At common law the master 
cannot make the owners liable for 
money not actually necessary, al- 
though he may pretend that it is. 
Hanschell v. Swan, 23 Misc. 304, 51 
NYS 42. 


[58 C. J.—18] 


SHIPPING 


eign port.*°® 


be readily com- | of Exchange.”? 


The owners 


25. George W. Bush, ete., Co. 
Fitzpatrick, 73 Fed. 501; Merwin v. 
Shailer, 16 Conn. 489; Stearns v. Doe, 
12 Gray (Mass.) 482, 74 AmD 608; 
Mackintosh y. Mitcheson, 4 Exch. 175, 
154 Reprint 1171; Bogle v. Atty, Gow 
50, 5 ECL 865, 171 Reprint 835; Palm- 
er v. Gooch, 2 Stark. 428, 3 ECL 475, 
171 Reprint 694. 

{a] Express purpose.—The money 
must be advanced expressly for the 
purpose of purchasing necessaries. 
Thacker v. Moates, 1 M. & Rob. 79, 174 
Reprint 27. 


26. Miller v. Palmer, 58 Md. 451. 

27. Beldon v. Campbell, 6 Exch. 
886, 155 Reprint 805. 

23: — Chase =v. Mclean, 130) N:* ¥- 
529, 29 NE 986. 

29.) Steatnc) save Doc. slam Gray: 
(Mass.) 482, 74 AmD 608. 

30. Ashmall v. Wood, 3 Jur. N. S. 
232 

31. Authority of: 
Clerk see infra § 408. 
Master to execute bottomry and re- 


spondentia bonds see infra § 469. 


32. U. S.—George W. Bush, etc., 
Co. v. Fitzpatrick, 73 Fed. 501. 


Ala.—May v. Kelly, 27 Ala. 497. 


Ind.—Holeroft v. Wilkes, 16 Ind. 
373; Holcroft v. Halbert, 16 Ind. 256. 


La.—Lambert v. Vawter, 6 Rob. 
27. 


Mass.—Bowen vy. Stoddard, 10 Mete. 
Bilis 


Mo.—Gregg v. Robbins, 28 Mo. 347; 
Clark v. Humphreys, 25 Mo. 99. 


Eng.—Strickland v. Neilson, 7 
Macph. 400; Drain v. Scott, 3 Macph. 
114. 


[a] Objection that master was 
without authority to draw a bill on 
account of the owners is too late after 
the owners have answered, in an ac- 
tion on the bill, showing that the bill 
was drawn to release the vessel from 


seizure. Anderson v. Folger, 11 La. 
Ann. 269. 
[b] Usage among the owners of 


vessels at particular ports to pay bills 
drawn by masters for supplies fur- 
nished to their vessels in foreign 
ports cannot, bind them as accepters 
of such bills. Bowen v. Stoddard, 10 
Metc. (Mass.) 375. 


[ec] Master of vessel is personally 
liable (1) on a bill of exchange 


collusively made.?® 
borrow to pay a debt for supplies?? or services?* for 
which the owners of the vessel are already responsi- 
ble, unless the debt constitutes a lien on the vessel 
or cargo capable of immediate enforcement in a for- 
Where the owners have taken benefit 
of money borrowed by the master without authority, 
they are liable for its repayment.®° 


[§ 370] h. Execution of Bonds, Notes, and Bills 
The master of a vessel has no power 
to execute, indorse, or accept bills of exchange or 
notes binding on the owners of his vessel,?? except in 
a foreign port for necessary repairs or supplies,*® 
or except where he is specially authorized to do so.*# 
In a foreign port the master may bind the owners 
by the execution of a bond to procure the release of 
his vessel,*° but he has no such authority in the home 
port;°® nor ean he give an appeal bond in the home 
port of the vessel without consulting the owners.** 


‘reimbursement; 
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A master has no authority to 


v. 1 drawn by him upon the owners in pay- 


ment of necessaries ordered by him, 
for which he purports by the terms 
of the bill to hold his vessel, owners, 
and freight responsible. Ceylon Coal- 
ing Co. v. Goodrich, [1904] P. 319; 
The Ripon City, 11397 Bs i226 12) 
Unless the defense was reasonably 
necessary in the interest of the ship, 
a master cannot be allowed costs in- 
curred in an unsuccessful defense in 
an action on a bill of exchange drawn 
by him against the owners for coals 
because such will not be deemed “‘lia- 
bilities properly incurred by him [as 
master] on account of the ship” with- 
in the meaning of Merchant Shipping 


Act (1894) § 167. The Elmville, 
[1904] BP. 422. 

33. Clark v. Humphreys, 25 Mo. 
99; Commercial Nat. Bank v. Sloman, 


194 N. Y. 506, 87 NE 811 (the own- 
ers were liable on a draft of the mas- 
ter to pay for services and commis- 
sions of a ship broker employed by 
such owners); Hanschell v. Swan, 23 
Misc. 304, 51 NYS 42; Milward v. Hal- 
lett, 2 Cai. (N. Y.) 77. But see Bowen 
v. Stoddard, 10 Metc. (Mass.) 375 
(‘The relation between the master of 
a vessel and his owners is not such 
that they thereby become liable as ac- 
ceptors of a bill of exchange drawn 
on them by him in a foreign port, 
for supplies furnished to the vessel,” 
and a local usage to the contrary can- 
not bind the owners as acceptors of 
such bills). 


34. Pickersgill v. Williams, 19 F. 
Cas. No. 11,123; Wallace v. Agry, 29 
F. Cas. No. 17,096, 4 Mason 336; Hunt- 
ley v. Sanderson, 1 Cromp. & M. 467, 
149 Reprint 483. 


35. Stedman v. Patchin, 34 Barb. 
GY YOr 213% 


[a] Where validity of bond is open 
to doubt, libelant may be regarded as 
an equitable transferee of the mas- 
ter’s liens on the cargo, and entitled 
to the benefit of them as a means of 
but he will be con- 
fined to the ordinary rate of six per’ 
cent, although the bond stipulated for 
a maritime premium of thirteen and 
one-half per cent. Bradley v. Cargo 
of Lumber, 29 Fed. 648. 


86. Carr v. Burke, 32 Mo. 233. 


387. Gager v. Babcock, 48 N. Y. 154, 
8 AmR 532 (where a vessel while in 
her home port near which her owner 
resides is seized under process, but, 
is released and restored to the mas- 
ter, he has no authority as master, 
without consulting the owner, to 
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[§ 371] i. Allowance or Settlement of Claims. 
The master of a vessel has no power to allow or set- 
tle claims against the vessel** or against the own- 
ers,°®° except such as acerue during the time he is 
the master,*® and he particularly has no such power 
where the claim’is not a valid one against the own- 


ers> 


[§ 372] 3. Management and Navigation of Ves- 
The master has control of all 
departments of service on his ship,#? and full dis- 
He must determine 
what is requisite for the safety of property** and 
lives*® on his vessel. It is his duty personally to see 
to the course of his vessel,#® and to see that the offi- 
cers*? and crew*® under him properly perform their 


sel—a. In General. 


cretion as to its navigation.** 


SHIPPING 


vessel. 


mand.°*! 


[§§ 371-374 


This rule applies in harbors*® or rivers,°° 
when for the time being a pilot is in charge of navi- 
gation and the pilot or other officer so in charge of 
navigation does not supersede the master 1n com- 
The master is responsible civilly®? and, 
under some statutes, criminally®* for any misconduct 


or neglect on his part. 


assigned duties with respect to the navigation of the 


prosecute an appeal or give an appeal 
bond). 


38. Kelley v. Merrill, 14 Me. 228. 
39. Kelley v. Merrill, supra. 
40. Kelley v. Merrill, supra. 
[a] Salvage claim.—Advances ob- 


tained by a master to compromise 
claims against the ship and cargo for 
Salvage to enable the vessel to con- 
tinue her voyage are properly charge- 
able against the owner, irrespective 
of the fact that the master is inter- 
ested in the voyage to such an ex- 
tent that the owner might not be lia- 
ble for ordinary advances. Lobach 
v. Hotchkiss, 17 AbbPr (N. Y.) 88. 


41. Merritt v. Walsh, 32 N. Y. 685 
(the master has no power in a do=- 
mestic port to bind the owners by the 
allowance of a claim which is not a 
valid one against them). 


{a] Barred claims.—Where a ship- 
master is discharged from his liabil- 
ity for supplies furnished at a distant 
port, by the neglect of the creditor to 
retain the debt out of funds of the 
owner paid over after the supplies 
were furnished, he cannot, upon pay- 
ing the debt after the claim against 
the owner is barred by the statute of 
limitations, claim reimbursement 
from the owner; and the retention by 
the creditor of the funds of the mas- 
ter, without the latter’s consent, can- 
not be treated aS a payment by him 
for the purpose of such reimburse- 
ment. Bissell v. Bozman, 17 N. C. 
229. 


42; U.S. ve Farnham, 25) B. Cas: 
No. 15,071, 2 Blatchf. 528, 11 NYLeg 
Obs 161. 


[a] “Only sober persons should be 
placed in charge of, or allowed to 
navigate, or take part in the naviga- 
tion of vessels plying the seas, or oth- 
er navigable waters; and too much 
care cannot well be adopted in pre- 
scribing and enforcing rules intend- 
ed to bring about such result, or make 
such condition impossible, or at least 
exceedingly improbable.” The Lau- 
retta Speddin, 184 Fed. 288, 287, 106 
CCA 425. 


43. Denholm Shipping Co. v. W. E. 
HedgeriiGo.,, 34, Hoe (2d), 5725) -ohe 
Transfer No. 12, 221 Fed. 409, 137 
CCA 207 [aff sub nom. The Ticeline, 
208 Fed. 670]; U. S. v. Farnham, 25 
F. Cas. No. 15,071, 2 Blatchf. 528, 11 
NYLegObs 161. 


“The fundamental principle in navi- 
gating a merchantman, whether in 
times of peace or of war, is that the 
commanding officer must be left free 
to exercise his own judgment.” The 
Lusitania, 251 Fed. 715, 728. 


[a] 
not required to proceed at a speed of 
eleven or twelve knots per hour mere- 
ly because a charter party provided 
that the master shall prosecute his 
voyage with utmost dispatch, and 
that the ship was normally capable 
of that speed. Denholm Shipping Co. 
v. W. EH. Hedger Co., 34.F. (2d) 572. 


[b] Distinction.—The duties and 
responsibilities of the captain of a 
steamboat are the same as those of 
the captain of any other vessel; and 
there is no distinction in law or mari- 
time usage between the relative duties 
and responsibilities of different offi- 
cers who serve on vessels propelled by 
steam, whether they navigate inland 
waters exclusively or are sea-going 
vessels. U.S. v. Farnham, 25 F. Cas. 
No. 15,071, 2 Blatchf. 528, 11 NYLeg 
Obs 161. 


44. The Smith Terry No. 1, 34 F. 
(2d) 570 [aff sub nom. Hupper v. 
Hyde, 296 Fed. 862]; The Nidarholm, 
34 EF. (2d) 442 (the charterer may 
rely on the master’s judgment regard- 
ing dangers of distinctly maritime 
character). 


45. The Smith Terry No. 1, 34 F. 
(2d) 570 [aff sub nom. Hupper v. 
Hyde, 296 Fed. 862]. 


46. Union Ins. Co. v. 
Fed. 152. 


47. The Oregon, 158 U. S. 186, 15 
SCt 804, 39 L. ed. 943 [rev 45 Fed. 
625) Ul. Save Harnham,) 5) Ho Cast wo: 
15,071, 2 Blatchf. 528, 11 NYLegObs 
Gis 


48. The Oregon, 158 U. S. 186, 15 
apes 804, 89 L. ed. 943 [rev 45 Fed. 


49. The Oregon, supra; The Trans- 
fer No. 12, 221 Fed. 409, 187 CCA 207 
Ca sub nom. The Ticeline, 208 Fed. 


Dexter, 52 


50. The Oregon, 158 U. S. 186, 15 
Bot 804, 39 L. ed. 943 [rev 45 Fed. 


51. The Oregon, supra. 


[a] “A vessel of the United States 
has but one master, viz., the person 
named in its maritime document. 
... He is the master, and the only 
master, even when asleep in his cabin, 
while the pilot or other officer, though 
in charge of the navigation, is not.” 
The Transfer No, 12, 221 Fed. 409, 412, 
UIT eCCA 20%: 


[b] When pilot is in charge, the 
master is still in command, except so 
far as navigation is concerned, and he 
is not justified in leaving the pilot in 
sole charge of the vessel, and is bound 
to see that there is a sufficient watch 
on deck; he may advise the pilot and 


[§ 373] b. Repair of Vessel. It is the duty of the 
master to use reasonable care,°* diligence,°® and 
skill®® to keep the ship in such repair as to make its 
condition, seaworthy in consideration of the inter- 
est of all concerned.°*? 


[§ 374] c. Delay in, or Deviation from, Voyage.°* 
It is the duty of the master to follow his instructions 


’ 


Rate of speed.—The master is] even displace him in case of intoxica- 


tion or manifest incompetence. The 
Oregon, 158 U. S. 186, 15 SCt 804, 39 
L. ed. 943 [rev 45 Fed. 62]. But see 
Homer Ramsdell Transp. Co. v. Com- 
pagnie Générale Transatlantique, 63 
Hed. 845, 182° U0. S/" 406,021 "SCet 3k, 
45 L. ed. 1155 (while a pilot is in con- 
trol of navigation the master is not 
at fault in failing to interpose his au- 
thority to stop her in order to avoid 
danger caused by an undercurrent, 
where he suggests such danger to the 
pilot, the case not being one of ex- 
treme peril or of incompetency on the 
part of the pilot). 


Liability of pilot see Pilots § 66. 


52. Union Ins. Co. v. Dexter, 52 
Fed. 1527 U.S. v. Farnham, 25 Fed, 
Cas. No. 15,071, 2. Blatchf. 528, 11 NY 
LegObs 161. 


[a] When approaching dangerous 
coast at night amid uncertain cur- 
rents and deceptive atmosphere, it is 
the duty of the master to use at first 
opportunity all available means for 
correcting by observation, the error 
of dead reckoning, and for losses ei- 
ther to the ship or cargo resulting 
from his neglect to do so, he is direct- 
ly responsible. Union Ins. Co. v. 
Dexter, 52 Fed. 152. 


53. See U. S. v. Farnham, 25 F. 
Cas. No. 15,071, 2 Blatchf, 528, 11 NY 
LegObs 161. 


54. Van Den Toorn v. Leeming, 70 
Fed. 251 [aff 79 Fed. 107, 24 CCA 461]; 
Benson v. Chapman, 8 C. B. 950, 65 
ECL 950, 1387 Reprint 781, 2 H. L. Cas. 
696, 9 Reprint 1256. See The Giles 
Loring, 48 Fed. 463 (holding that, if a 
full cargo will submerge the copper on 
a vessel so as to subject the hull to 
worms, it is the duty of the master 
to put on additional copper if it can 
be procured). : 


55. The Rona, 5 Asp. 259. e 


[a] Degree of care and diligence. 
—If a vessel on a voyage becomes 
damaged, the master, in considering 
what steps he shall take in regard to 
carrying on the cargo or first repair- 
ing the vessel is bpund to consider 
the interests of all concerned, wheth-- 
er it be to return to his port of load- 
ing and repair, or repair at the near- 
est possible place before proceeding, 
or going on without repair, and if it 
is within his power to effect the re- 
pairs without any great delay or ex- 
pense, it is his duty to repair before 
proceeding. The Rona, 5 Aspin. 259. 


56. The Rona, supra. 
57. The Rona, supra. 
58. Liability of vessel for injuries 


to cargo by reason of delay or devia- 
tion see infra §§ 751-784. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 374-376] 


as to the course of his voyage,5® and if he deviates 
therefrom he will be responsible for the consequences 
to his owners,®° unless such deviation is authorized 
by the owners’ agent at an intermediate port,®! or 
unless the owners ratify his acts,®2 but only the 
owners,°* the owners’ agent,°* or the master acting 
for the owner®® can consent to a deviation from a 
specified course. The master, however, is not liable 
for a deviation caused by necessity,®* such as stress 
of weather and for the safety of the vessel and 
crew,°* or for the purpose of saving human lives,*’ 
and while there is no obligation upon the master 
to lie by or delay the progress of his voyage for the 
purpose of preserving property,®® the maritime law 
and commercial usage do not prohibit him from devi- 
ating in the exercise of a sound discretion to save 
property that is in peril.7° If the master makes un- 
authorized voyages,’! as for his own benefit,7? un- 
known to his owners,’* he may be guilty of barra- 


try.74 


59. Robinson v. Hinckley, 
Cas. No. 11,954, 2 Paine 457; 


20 FEF. 
Burgon 


v. Sharpe, 2 Campb. 529, 170 Reprint ance § 418. 
1241. 76. 

60. Robinson v. Hinckley, 20 F. 
Cas. No. 11,954, 2 Paine 457; Mobile, 


SHIPPING 


Recovery as for total loss on sale 
from necessity see Marine Insur- 


See infra §§ 376-378. 


77. U. S—The Yarkand, 117 Fed. 
385 [aff 120 Fed. 887, 58 CCA 73]; The 
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[§ 375] 4. Sale or Other Disposition of Vessel™* 
—a. In General. Except in a case of necessity,”® the 
master of a vessel as such has no power to sell or 
otherwise dispose of the vessel or any part thereof 
without special authority therefor from the own- 
ers,’* and hence the owners are ordinarily not bound 
by a fraudulent sale made by the master without 
sry ea or in excess of his special author- 
ity. 


[§ 376] b. Necessity for Sale—(1) In General. 
The master has not only the implied authority, but it 
is his duty, in the interest of those concerned and in 
order to protect them from greater loss, to sell the 
vessel in cases of urgent necessity®® and in the ex- 
ercise of good faith®! and of due discretion’? where 
it is impossible or impracticable to communicate 
with the owners,®* as for example, where it becomes 
impossible to continue the voyage because of the ves- 
sel having become disabled** by wreck,’® strand- 


755, 4 ECL 368, 129 Reprint 577. But 
see In re Tremenhere, 1 Sid. 452, 82 
Reprint 1213. 


we S.—Orange v. McKay, 5 N. S. 


[a] Power to sell restricted to nar- 


etc., SS. Co. v. Postal Tel.-Cable Co., 
216 Ala. 576, 114 S 181 [certiorari 
den 22 Ala. A. 207, 114 S, 179]. 


61. Robinson v. Hinckley, 
Cas. No. 11,954, 2 Paine 457. 


20 F. 


62. Codwise v. Hacker, 1 Cai. (N. 
Yi) 52-6. 

63. Moss v. Husted, 66 N. Y. 539. 

64. Robinson v. Hinckley, 20 F. 


Cas. No. 11,954, 2 Paine 457. 


65. Moss v. Husted, 66 N. Y. 539. 
66. See cases infra note 67. 
67. Mobile, etc., SS. Co. v. Postal 


Tel.-Cable Co., 216 Ala. 576, 114 S 181 
[certiorari den 22 Ala. A. 207, 114 S 
179]; Sylvain v. Canadian Forward- 
ing, etc., Co., 10 Que. Super. 195 [rev 
7 Que. Super. 256]. 


68. Scaramanga v. Stamp, 5 C. P. 
1D ADE: 

[a] Stoppage or interruption for 
purpose of saving human lives is not 
such a deviation as will render the 
master civilly or criminally respon- 
sible for any subsequent disaster to 
his vessel. Sturtevant v. The George 
Nicholaus, 23 F. Cas. No. 13,578, 
Newb. Adm. 449. 


69. Sturtevant v. The George Nich- 
olaus, supra. 


70. Sturtevant v. The George Nich- 
olaus, supra. But see Scaramanga Vv. 
Stamp, 5 C. P. D. 295 (a shipowner is 
liable to freighters for loss to cargo 
because of deviating from her course 
for the purpose of saving a ship in 
distress, if such deviation is not rea- 
sonably necessary in order to save 
life). 

71. Mentz v. Maritime Ins. 
[1910] 1 K. B. 1382. 


Co;,; 


72. Mentz v. Maritime Ins. Co., su- 
pra. 

73. Mentz v. Maritime Ins. Co., su- 
pra. 

74. See Barratry 7 C. J. p 925. 

75. Cross references: 


Effect on maritime liens see Maritime 
Liens § 136. 

Presumption as to validity of sale 
see infra § 404. 


Henry, 11 F. Cas. No. 6,372, Blatchf. & 
H. 465; Skrine v. The Hope, 22 F. Cas. 
No. 12,927, Bee 2; The Tilton,’ 23 F. 
Cas. No. 14,054, 5 Mason 465. 


rig Sia teersoul v. Emmerson, 1 Ind. 


La.—Peck v. Gale, 3 La. 320. 


Me.—Gates v. Thompson, 57 Me. 
442, 99 AmD 782; Johnson v. Win- 
gate, 29 Me. 404. 


Eng.—Reid v. Darby, 10 East 143, 
103 Reprint 730; Hayman v. Mol- 
ton,-5 Esp. 65, 170) Reprint’ 739; 
Bonita, Lush. 252, 167 Reprint 
Johnson v. Shippen, 2 Ld. Raym. 
92 Reprint 154. 


[a] Bar of vessel cannot be sold 
by the master so as to give the pur- 
chaser an interest in the vessel, al- 
though he may grant the privilege of 
keeping a bar so long as he is con- 
cerned with the vessel, but in sucha 
case the barkeeper is on the same 
footing as others engaged on the ves- 
sel, and must be under the supervi- 
sion intrusted to the master. Kelly 
vy. Dickinson, 15 Mo. 193. 


78. Ingersoll v. Emmerson, 1 Ind. 
76; East India Co. v. Ekines, 2 Bro. 
12 KO Bo ah asec oyerons ANOilah a} ernace ak SIEe 
Wms. 350, 24 Reprint 441]; The Em- 
press, Swab. 160, 166 Reprint 1073. 


Won Wingate, 29 Me. 
404. 

so. U. S.—The Amelie, 6 Wall. 18, 
Lig oauisOG Latieg bh. Casy Now 4.co59 
2 Cliff. 440]; The Yarkand, 120 Fed. 
887, 58 CCA 73 [aff 117 Fed. 336]; The 
Tilton, 23 F. Cas. No, 14,054, 5 Mason 
465. 


La.—Peck v. Gale, 3 La. 320. 


Me.—Duncan v. Reed, 39 Me. 415, 
63 AmD 635. 


Mass.—Woods v. Clark, 24 Pick. 35. 


N. Y.—Butler v. Murray, 30 N. Y. 
88, 86 AmD 355. 


Eng.—Ireland v. Thomson, 4 C. B. 
149, 56 ECL 149, 136 Reprint 460; The 
Fannie, Hdw. Adm. 117, 165 Reprint 
1052; Hayman v. Molton, 5 Esp. 65, 
170 Reprint 739; Hunter v. Parker, 
7M. & W. 322, 151 Reprint 789; Idle 
vy. Royal Exch, Assur. Co., 8 Taunt. 


Johnson v. 


rowest limits.—‘‘'The authority of a 
master to sell his ship is restricted 
within the narrowest limits, and will 
only be implied in case of actual and 
extreme necessity, and where he acts 
in the utmost good faith. It is his 
duty to advise the owners of an offer, 
and submit it to their decision, when- 
ever it is practicable and feasible, 
notwithstanding the fact that he has 
previously notified them of the ship’s 
peril, and has received no instruc- 
tions; and only when the peril is so 
immediate and threatening that the 
necessary delay is not warranted will 
a sale by him be sustained.’ The 
Yarkand, 120 Fed. 887, 58 CCA 73 [aff 
117 Fed. 336]. 


[b] Master’s duties do not cease 
until the proceeds of the sale are 
placed at the disposal of the owners. 
Duncan y. Reed, 39 Me. 415, 683 AmD 
635. 


[c] Mere presence of agent of 
owners of the vessel at the sale of 
her by her master does not constitute 
a sale any the less a sale by the mas- 
ter. The Henry, 11 F. Cas. No. 6,372, 
1 Blatchf. & H. 465. 


{[d] Rigging and sails as well as 
the vessel may be sold by the master. 
The Sarah Ann, 13 Pet. (U.S): 38710 
L. ed. 213. 


[e] Title—(1) The power to sell 
does not give power to warrant title. 
Gibson v. Colt, 7 Johns. (N. Y.) 390. 
(2) The title passes upon a bill of 
sale from the master followed by pos- 
session taken. The Amelie, 6 Wall. 
18, 18 L. ed. 806 [aff 9 F. Cas. No. 4,- 
838, 2 Cliff. 440]. (3) The title to a 
shipwrecked vessel can be transferred 
without a bill of sale. Orange v. Mc- 
Kay, 5 N. S. 444. 

81. See infra.§ 378. 
s2. The Lucinda 
Cas. No. 8,591, Abb. Adm. 
83. . See infra, §-3%7,- 
84 See cases infra notes 85-87. 
85. The Lucinda Snow, 15 F. Cas. 
No. ‘8,591, Abb. Adm. 3805; Woods v. 
Clark, 24 Pick. (Mass.) 35; Idle v. 
Royal Exch. Assur. Co., 8 Taunt. 755, 
4 ECL 368, 129 Reprint 577; Orange 

v. McKay, 5 N. S. 444. 


Snow, 15 F. 
305. 


210 ‘hos: Grd a 


ing,*® or injury from weather;®? whether the neces- 
sity justifying the master in making the sale exists 
is a question of fact depending upon the particular 
circumstances existing at the time of the sale;** 
and the mere fact that the vessel is subsequently res- 
cued and repaired by the purchaser does not invali- 
It must be an apparent moral ne- 
cessity,?® and must be extreme or urgent.?! 

Thus, if the master acts in 
good faith®? and with due discretion,”® he is justified 
in selling the vessel where the circumstances are 
such that a person of prudent and-sound mind, after 
carefully observing all the facts and weighing all the 
probabilities, could have no doubt as to the advisa- 
bility of the sale,°* as where the vessel is exposed 
to an actual®® and impending®® peril, or to a peril 


date the sale.8® 


Applications of rule. 


86. 
No. 8,591, Abb. Adm. 305; The Yark- 
ands 120 Med. 887, 58 CCA 73 Patt 107, 
Fed. 336]; The Tilton, 23 KF. Cas. No. 
14,054, 5 Mason 465; Peck v. Gale, 3 
La. 320; Duncan vy. Reed, 39 Me. 415, 
63 AmD 635. 

87. The Amelie, 6 Wall. 18, 18 L. 
ed. 806 [aff 9 F. Cas. No. 4,838, 2 Cliff. 
440] (struck by lightning at sea). 


88. The Amelie, supra [aff 9 F. 
Cas. No. 4,838, 2 Cliff. 440]; The Sarah 
Ann, 13 Pet. (W..S.) 387, 10 Led. 213; 
They Varkand, 120) Hed; “887, 53 CCA: 
73 [aff 117 Fed. 336]; The Lucinda 
Snow, 15 F. Cas. No. 8,591, Abb. Adm. 
305; The Glasgow, 12 Moore P. C. 
855 note, 14 Reprint 946, Swab. 145, 
166 Reprint 1065; The Victor, 13 L. 
TT. Rep, N.S. 21. 

[a] Whether master has author- 
ity, in the case of a disabled vessel, 
to sell her for the benefit of those 
concerned, is to be alone determined 
by the circumstances and condition 
of the vessel at the time and place 
where tne sale is made. Prince v. 
Ocean Ins. Co., 40 Me. 481, 63 AmD 
676. 


Questions for jury generally see 
infra § 407. 

Weight and sufficiency of evidence 
see infra § 406. 

89. The Sarah Ann, 13 Pet. (U. S.) 
soe, 10 . ed. 213; The Yarkand, 220 
Fed. 887, 58 CCA 73 [aff 117 Fed. 336]; 
The Glasgow, 12 Moore P. C, 355 note, 
Swab. 145, 14 Reprint 946, 166 Reprint 
1065; Idle v. Royal Exch. Assur. Co., 
Si Daunt. 755, 4 HCL: 368, 129 Reprint 
Billie 

90. U. S.—Hartman v. The Will, 11 
F. Cas. No. 6,163, 4 PaLJ 350; The Lu- 
cinda Snow, 15 F. Cas. No. 8,591, Abb. 
Adm. 305. 

Me.—Dunning’® v. Merchants’ Mut. 
Mar. Ins. Co., 57 Me. 108; Stephenson 
v. Piscataqua F. & M. Ins. Co., 54 Me. 
55; Prince v. Ocean Ins. Co., 40 Me. 
481, 63 Am. Dec. 676. 


Mass.—Gordon v. Massachusetts F, 
& M. Ins. Co., 2 Pick. 249. 

Eng.—Somes v. Sugrue, 4 C. & P. 
276, 19 ECL 513, 172 Reprint 703. 

N. S.—Orange v. McKay, 5 N. S. 
444, 

91. U. S—The Sarah Ann, 13 Pet. 
SOO ed.2lorm ine  aleon, oouike 
Cas. No. 14,054, 5 Mason 465. 

La.—Peck v. Nashville Mar., 
Ins. Co., 6 La. Ann. 148. 

Me.—Pike v. Balch, 38 Me. 302, 61 
AmD 248. 


Mass.—Gordon vy. 


ete., 


Massachusetts, 
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of the vessel.® 


The Lucinda Snow, 15 F. Cas. ]ete., F. Ins. Co., 2 Pick. 249. 


Ene. Cobed wide Many suns © Onmve 
Barteaix, lu Re bee Cw oly Lhe: Mar 
garet Mitchell, Swab. 382, 166 Reprint 
1174; The Bonita, Lush. 252, 167 Re- 
print 111. 


fa] Extreme or urgent necessity 
within the meaning of this rule is 
such a necessity as leaves the mas- 
ter no alternative as a prudent and 
skillful man, acting bona fide for the 
best interests of all concerned, and 
with the best and soundest judgment 
that can be formed under the circum- 
stances, except to sell the vessel as 
she lies. The Amelie, 6 Wall. 18, 18 
L. ed. 806 [aff 9 F. Cas. No, 4,838, 2 
Cliff. 440]; The Herald, 11 F. Cas. No. 
6,393, 8 Ben. 409; Hall v. Franklin 
Ins. Co., 9 Pick. (Mass.) 466; Cham- 
bers v. Grantzon, 20 N. Y. Super. 414; 
Cobequid Mar. Ins. Co. v. Barteaux, L. 


12 ES TO. Bale 
[b] Absolute necessity is not es- 
sential. Prince v. Ocean Ins. Co., 40 


Me. 481, 63 AmD 676. 


92. Necessity of good faith see in- 
fra § 378. 
93. The Amelie, 6 Wall. 18, 18 L. 


ed. 806 [aff 9 F. Cas. No. 4,838, 2 Cliff. 
440]; The Yarkand, 117 Fed. 336 [aff 
120 Fed. 887, 58 CCA 73]; The Lucin- 
da Snow, 1b &. Cas: No. 8.590) Abb: 
Adm. 305; Chambers v. Grantzon, 20 
N. Y. Super. 414. 


94. Chambers v. Grantzon, supra; 
The Australia, 13 Moore P. C. 132, 15 
ae 50, Swab. 480, 166 Reprint 
ip 


4a0. 


95. McCall v. Sun Mut; Ins. Co., 66 
IN Ye. Obs 


{a] MTllustration.—Where a vessel 
was struck by a violent gale, torn 
from her fastenings and driven stern 
foremost on rocks under a perpendic- 
ular cliff eighty feet high, where she 
was bilged and filled with water and 
several of her masts were carried 
away and the whole ship was badly 
strained and logged, and she lay 
thumping on the rocks and could be 
approached only by water, and the 
Situation of the vessel was in the 
highest degree perilous, and there was 
no probability that she could be got- 
ten off the rocks during the winter, 
during which time she might go to 
pieces, and where the expense of re- 
pairs would exceed her value when re- 
paired, and it was held that an urgent 
necessity existed which justified the 
master in making a sale. McCall vy. 
Sun Mut. Ins. Co., 66 N. Y. 505. 


96. McCall v. Sun Mut. Ins. Co., 
supra. 


97. The Sarah Ann, 18 Pet. (U. S.) 


[§§ 376-377 


likely to ensue,®? and from which it is probable, in 
the opinion of persons competent to judge, that it 
cannot be rescued ;°* 
come so disabled that it cannot continue on its voy- 
age without repairs,®® and there are no means of get- 
ting repairs made in the place where the vessel is,’ 
or the master has no funds,” or way of raising nec- 
essary means? for procuring repairs; or where the 
injuries are so great that the cost of repairing would 
be greater than,* or disproportionate to, the value 


or where the vessel has he- 


[§ 377] (2) Ability To Communicate with Own- 
er. A master’s power to sell the vessel from neces- 
sity® without consulting the owners does not arise 
unless by reason of the distance at which he is from 
the owners,’ or, by reason of the pressing imminence 


387, 10 L. ed. 213; The Lucinda Snow, 
15 F. Cas. No. 8,591, Abb. Adm. 305. 


98. The Lucinda Snow, supra; Dun- 


ning v. Merchants’ Mut. Mar. Ins. Co., 
57 Me. 108. 
[a] Bule of action.—The master 


must collect the best information his 
situation and the urgency of the case 
may admit, in respect of the actual 
condition and injury of his vessel, the 
character of her exposure in thai 
situation, and the known and probable 
means he may command for her re- 
lief, and then, if his honest opinion 
concurs with that of competent per- 
sons, whom he may have opportunity 
to consult, his power to sell is’ not 
only complete, but the necessity then 
becomes an urgent duty upon him to 
sell for the preservation of the inter- 
ests of all concerned. The Sarah Ann, 
13CRet, (OA SHA38 70 Eeasi7n3: 


$9. The Amelie, 6 Wall. 18, 18 L. 
ed. 806 [aff 9 F. Gas. No. 4,838, 2 Cliff. 


440]; Dunning v. Merchants’ Mut. 
Mar. Ins. Co., 57 Me. 108. 
1. Dunning v. Merchants’ Mut. 


Mar. Ins. Co., supra; The Glasgow, 2 
Jur. N. “So 147212 IWoore ‘PIGS 855 
note, 14 Reprint 946, Swab. 145, 166 
Reprint 1065, 


2. The Glasgow, supra. 
3. The Glasgow, supra. 


4. The Amelie, 6 Wall. 18, 18 L. ed. 
mae 9 FF. Cas. No. 4,838, 2) Clitt 


5. The Sarah Ann, 13 Pet. (U. S.) 
387, 10 L. ed. 213; Chambers v. Grant- 
zon, 20 N. Y. Super. 414; Somes v. 
Sugrue, 4°Ci & Py 276.19 MCh. sis ae 
Reprint 703; The Uniao Vencedora, 33 
L. J. Adm. 195; The Australia, 13 
Moore P. C. 132, 15 Reprint 50, Swab. 
480, 166 Reprint 1226; Robertson v. 
Caruthers, 2 Stark. 571, 3 BCL 534, 
171 Reprint 739. 


[a] Where it will cost more than 
one half value of the vessel to repair 
her, the master is justified in making 
a sale from necessity. The Amelie, 6 
Wall. 18, 18 L. ed. 806 [aff'9 F. Cas. 
No. 1,838, 2 Cliff. 440]; Dunning v. 
Menenanty. Mut. Mar. Ins. Co., 57 Me. 


Oo. 


a Necessity for sale see supra § 


7 The Sarah Ann, 13 Pet. 387, 10 
L. ed. 213 [aff 21 F. Cas. No. 12,342, 2 
Sumn. 206]; The Yarkand, 120 Fed. 
887, 58 CCA 73 [aff 117 Fed. 336]; The 
Herald, 11 F. Cas. No. 6,393, 8 Ben. 
409; Peck v. Nashville Mar., etc.; Ins. 
Co., 6 La. Ann, 148; Hall v. Franklin 
Ins. Co., 9 Pick. (Mass.) 466: The 
Glasgow, 12 Moore P. C. 355 note, 14 
Reprint 946; The Uniao Vencedora, 33 


For later cases, developments and changes in the law see Annotations, same title and section number 


§$ 377-380] 


of the peril to which the vessel is exposed,’ it is not 
reasonable or practicable to communicate with them. 
Where practicable, the owners should have an oppor- 
tunity to decide whether in their judgment the sale 
is necessary;°® and if by ordinary means of convey- 
ing information of the situation of the vessel the 
master can obtain directions from them as to what 
he should do, he should resort to such means,!® and 
if he sells without such communication where it is 
practicable, the sale is invalid.'? 


[§ 378] (3) Good Faith in Making Sale. It is 
essential to the validity of such a sale that a neces- 
sity therefor’? and the good faith of the master in 
making the sale'* coneur. In determining the neces- 
sity for, and in effecting, the sale the master must 
act with entire good faith,!* and exercise his best 
discretion in pursuing the course which will best 
promote the interests of all concerned.'® If the mas- 
ter sells in bad faith'® or without necessity,!” he is 


L. J. Adm. 195. But see Seull v. Brid- 
dite, 21 Fs Cas: No. 12,569, 2 Wash. C. 
C. 150 (holding that the master may 


SHIPPING 


172 Me. 481, 63 AmD 676; 
ham, 3 B. & B. 147, 6 Moore C. P. 397, 
7 ECL 653, 129 Reprint 1238; Hayman 
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guilty of unlawful conversion, and the owners are 
not thereby divested of their title,1® and may assert 
their rights of property against the purchasers.1? 
The purchasers, however, should be allowed for their 
expenditures in rescuing and repairing the vessel.?° 


[§ 379] c. Ratification of Sale. An unauthorized 
sale of the vessel by the master may be subsequently 
ratified by the owners,?! as where with an actual?2 or 
constructive?® knowledge of the master’s acts they 
accept the proceeds of the sale, unless they are re- 
ceived without the intention of appropriating 
them,** or where with such knowledge they other- 
Wise acquiesce in the master’s act.25 


[§ 380] 5. Sale or Other Disposition of Cargo?*— 
a. In General. As a general rule the master of a 
vessel, as such, has no authority to sell or otherwise 
dispose of the cargo, or any portion thereof,?? ex- 
cept to the extent that he is specially authorized to 
do so,?* and except in a case of necessity;2® and if 


and the entire net proceeds by the 
owners from the sale of the vessel 
was a ratification of such sale. The 


Read v. Bon- 


sell in a foreign country, but cannot 
sell in the country where the owner 
lives). 

[a] Necessity which will justify 
master of ship in selling her, is one 
in which he has no opportunity to 
consult the owners or insurers, and 
which leaves him no alternative. 
HMaliew. Hrankliny Ins» Co., 9 Pick. 
(Mass.) 466. 


8. The Yarkand, 120 Fed. 887, 58 
CCAR s pat, LEI bedy cools Hall vy. 
Franklin Ins. Co., 9 Pick. (Mass.) 466; 
McCall v. Sun Mut. Ins. Co., 66 N. Y. 
505. 


9. Miller v. Thompson, 60 Me. 322; 
Gates v. Thompson, 57 Me. 442, 99 
AmD 782; Hall v. Franklin Ins. Co., 
9 Pick. (Mass.) 466; The Glasgow, 12 
Moore P. C. 355 note, 14 Reprint 946. 


10. The Amelie, 6 Wall. 18, 18 L. 
ed. 806 [aff 9 F. Cas. No. 4,838, 2 Cliff. 
440]; The Sarah Ann, 13 Pet. 387, 10 
ie ed 213 Patt 21 Bh Cas, No: 12,342, 
2 Sumn. 206]; The Yarkand, 117 Fed. 
336 [aff 120 Fed. 887, 58 CCA 73]; The 
Bonita, Lush. 252, 167 Reprint 111. 


11. The Bonita, supra. 


[a] Where master neglected to 
telegraph when he could have, the 
sale was invalid. Miller v. Thompson, 
60 Me. 322, 99 AmD 782. 


12. See cases infra note 13. 


13. The Amelie, 6 Wall. 18, 18 L. 
ed. 806 [aff 9 F. Cas. No. 4,838, 2 Cliff. 


440]; The Sarah Ann, 13 Pet. (U. 5S.) 
Soil On easedaezitoses hes Mil ton,. 23, 
Cas. No. 14,054, 5 Mason 465; The 


William Carey, 29 F. Cas. No. 17,689, 
3 Ware 313; Chambers v. Grantzon, 
O0mNe Ys Super: (i Bosw. 414 -Ct 
is not enough that the master act- 
ed in good faith if a necessity for the 
sale be not shown). 


[a] Purchase by master of the 
vessel at a sale of necessity by him is 
invalid. Glover v. Ames, 8 Fed. 351. 


14. The Yarkand, 120 Fed. 887, 58 
CCA 73 [aff 117 Fed. 336]; The Lu- 
cinda Snow, 15 F. Cas. No. 8,591, Abb. 
Adm, 305; Peck v. Gale, 3 La. 320; 
Hartman y. The Will, 9 PaLJ 111; 
The Fannie, Edw. Adm. 117, 165 Re- 
print 1052. 


15. The Sarah Ann, 13 Pet. (U. S.) 
S37 l0elmcd. 2isic'The Herald, iF. 
Cas. No. 6,393, 8 Ben. 409; The Lucin- 
da Snow, 15 F. Cas. No. 8,591, Abb. 
Adm, 305; Prince v. Ocean Ins. Co., 


v. Molton, 5 Esp. 65, 170 Reprint 739. 


[a] Consuiting consul.—Before 
selling in a foreign port the master 
should consult the consul of his coun- 
try resident there. The Bonita, Lush. 
252, 167 Reprint 111. 


[b] Consulting surveyors.—While 
it is not absolutely necessary in such 
a _ case that there should be a survey 
of the vessel before the sale, the mas- 
ter should not sell when in port with 
a disabled ship without first calling 
to his aid disinterested persons of 
skill and experience who are compe- 
tent to advise, after a full survey of 
the vessel and her injuries, whether 
she had better be repaired or sold, 
and although his authority does not 
depend upon their recommendation, 
yet if he acts on their advice it is 
strong evidence in justification of his 
conduct. The Amelie, 6 Wall. 18, 18 
LL, ed. 8060 [aft 9 EF. -Casi No. 4,838; 2 


Cliff. 440]; The Yarkand, 117 Fed. 
336 [aff 120 Fed. 887, 58 CCA 73]; 
The Heralds tl Hy Cas. INO; 6;393,.08 


Ben. 409; Gordon v. Massachusetts 
My elGe, Ins; kCO. 2 ceaGka CMass.) 240i 
Orange v. McKay, 5 N. S. 444. 


{[c] Sale by auction is a prudent 
and proper step to pursue, but not ab- 
solutely necessary. Orange v. Mc- 
Kay, 5 N. S. 444. 


16. Brightman v. Eddy, 97 Mass. 
478. 

17. Brightman v. Eddy, supra. 

18. Harrison v. The Susan Ludwig, 


11 FY Cas: No, 6714543, Brightman: v. 
Eddy, 97 Mass. 478; Ridgway v. Rob- 
erts, 4 Hare 106, 30 EngCh 106, 67 
Reprint 580; The Hliza Cornish, 1 
Spinks 36, 164 Reprint 22. 


19. The Sarah Ann. 13 Pet. 387, 10 
L. ed. 213 [aff 21 F. Cas. No. 12,342, 2 
Sumn. 206, and crit Scull v. Briddle, 
OTe Gas, MINOW 12256950 2eVVash iC ne, 
1507; Columbian Ins. Co. v. Ashby, 13 
Pete CULMS Hy SolehOn Leeda sOcn “lhe 
Henry, 11 F. Cas. No. 6,372, Blatchf. 
& H. 465. 


20. The Sarah Ann. 13 Pet. (U. S.) 
387, 10 lL. ed. 213 [aff 21 &. Cas. No. 
12,342, 2 Sumn. 206]; The Henry, 11 
FE, Cas. No. 6,372, Blatchf. & H. 465. 


21. Glover v. Ames, 8 Fed. 351, 
The Sarah Harris, 21 F. Cas. No. 12,- 
345, 7 Ben. 28; Harris v. Burdett, 76 
N. Y. 582 mem [aff 43 N. Y. Super. 


57]. 


[a] Retention of insurance money 


Sarah Harris, 21 F. Cas. Na. 12,345, 7 
Ben, 28. 


22. Harris v. Burdett, 76 N. Y. 582 
mem [aff 43 N. Y. Super. 57]. 


23. The Bonita, Lush. 252, 167 Re- 
print 111; Hunter v. Parker, 7 M. & 
W. 322, 151 Reprint 789. 


24. The Bonita, Lush. 252, 167 Re- 
Drimt shld. 


25. Johnson v. Wingate, 29 Me. 
404; The Australia, 13 Moore P. C. 
132, 15 Reprint 50, Swab. 480, 166 Re- 
print 1226. 


[a] Vague expressions of approval 
do not amount to a confirmation of 
the sale if the owners at the time 
were not aware of the true state of 
the facts relating thereto. The Boni- 
ta, Lush. 252, 167 Reprint 111. 


26. Authority as to: 
Cargo in general see supra § 366. 
Hypo cn ecarion of cargo see infra § 
472. 


Purchase of cargo see supra § 367. 


27. The Julia Blake, 107 U. S. 418, 
2 SCt 692, 27 L. ed. 595; Pope v. Nick- 
erson, 19 Cas. No.1 274) (3 Story 
465; Saltus v. Everett; 20 Wend. (N. 
NE GG Bre Nad Bye Beale, 


[a] Local custom of masters does 
not vest them with authority, as such, 
to sell cargo in contravention of es- 
tablished law, and possession of cargo 
by a master gives him no authority 
to sell except in cases recognized by 
mercantile law. Stillman vy. Hurd, 10 
Mex 1 019) 


28. Peters v. Ballistier, 3 Pick. 
(Mass.) 495; Forrester v. Dodge, 12 
Mass. 565; Bidenlac v. Smith, 31 N. 
Y. 259; Rapp v. Palmer, 3 Watts 
(Pa.) 178. 


[a] Authority to dispose of cargo 
as he thinks best for the interest of 
the owner gives the master no author- 
ity to sell the cargo to pay the own- 
er’s general debts. Peters v. Ballis- 
tier, 3 Pick. (Mass.) 495. 


[b] General practice of master in 
former voyages of selling the cargo 
on approval by the owners does not 
give rise to implied authority in him 
to sell the cargo. Henshaw v: Clark, 
2 Root (Conn.) 108. 


Sale at port of destination see in- 
fra § 383. 


29. Sale in case of necessity see 
infra §§ 381, 382. 
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he sells without such special authority or such neces- 
sity he may be personally liable to the shippers,*° 
and must account therefor to them,*! or the owners 
of the vessel may be held liable,?? or both the mas- 
ter and owners,?® or the vessel may be held liable for 
Furthermore, the 
sale is invalid and confers no title upon the pur- 
chaser,*® unless ratified by the owner.*°® 


Master cannot hypothecate cargo without com- 
municating with the owners of it if such communi- 
cation be practicable,?7 and such communication 


the value of the goods so sold.** 


30. Pope v. 
No. L242 3 Story. 465.) Harper: v. 
Corson, 20 N. J. L. 674; Smith v. Mar- 
tin, 6 Binn. (Pa.) 262. 


31. Redfield v. Davis, 6 Conn. 439. 


[a] Where master remits proceeds 
to one whom he believes to be owner, 
which belief has been encouraged by 
the acts of the real owner, the mas- 
ter is not liable to the latter for doing 
so. Low v. De Wolf, 8 Pick. (Mass.) 
101. 


32. Myers v. Baymore, 10 Pa. 114, 
49 AmD 586. 


“In order to justify a sale of the 
cargo, the necessity must be absolute 
and unequivocal or the sale is a tort.” 
Myers v. The Harriet, 17 F. Cas. No. 
97992. 


[a] Although master acts in good 
faith for the interest of all concerned, 
and it is impossible to reach his port 
of destination, he has no implied au- 
thority to make such a sale, and it is 
a tortious conversion for which the 
shipowner is liable. Van Omeron v. 


Dowick, 2 Campb. 42, 170 Reprint 
1075. } 
[b] Master rendered his owners li- 


able to the owners of the ship’s cargo 
when, after putting in at an inter- 
mediate port when his ship was about 
to sink from the effects of bad weath- 
er, he sold the cargo under order of a 
vice admiralty court when he could 
have forwarded it to its destination 
by another ship, or have repaired his 
own, notwithstanding the stipulation 
in the bill of lading “the dangers and 
accidents of the seas and of naviga- 
tion of what kind soever excepted.” 
Cannon v. Meaburn, 1 Bing. 243, 8 
ECL 491, 130 Reprint 98. 


[c] Owner is responsible to ship- 
per, by the general law in England 
and America, when the master sells 
part of the cargo for repairs or nec- 
essaries, but “it seems that this rule 
would only apply, in case the vessel 
arrived at her port of destination, and 
not otherwise.” Pope v. Nickerson, 19 
i. Cass Noo 11,274, 3 Story 465: -At- 
kinson v. Stephens, 7 Exch. 567, 155 
Reprint 1074. 


33. The Ponce, 178 Fed. 76, 103 
CCA 346; HEwbank v. Nutting, 7 C. 
B. 797, 62 ECL 797, 137 Reprint 316. 


34. Englehart v. The Pedro, 7 F. 
Cas. No. 4,489; Myers v. The Harriet, 
17 ES Cas. No.-9,992. 


[a] Shipper’s damages are to be 
measured by the value of the cargo at 
the place of shipment, together with 
all expenses and interest from the 
time of shipment, and if the libelant 
claims more than this or respondent 
asks to be discharged for less, they 
must clearly show the value of the 
goods at their destination. Myers v. 
The Harriet, 17 F. Cas. No. 9,992. 


35. Graham v. Underwood, 15 Ia. 
Ann. 402; Peters y. Ballistier, 3 Pick. 
(Mass.) 495; Stillman vy. Hurd, 10 


Nickerson, 19 F. Cas. ] Tex. 109; 
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Atlantic Mut. Ins. Co. v. 
Huth, 16 Ch. D. 474, 4 Aspin. 369; 
Freeman v. East India Co., 5 B. & Ald. 
617, 7 ECL 337, 106 Reprint 1316. 
But see Cammell vy. Sewell, 5 H. & N. 
728, 157 Reprint 1371 (where a sale of 
cargo of a vessel wrecked on the 
coast of Norway, which cargo could 
have been reshipped and sent on to 
the English port of consignment, was 
held, under the law of Norway, to con- 
vey a good title to a bona fide pur- 
chaser, although the master was re- 
sponsible to the owners if the sale 
was not justified under the circum- 
stances). 


[a] Estoppel.—The purchaser of 
the cargo of a stranded vessel on a 
sale by the master will not be heard 
to say that a sale was necessary by 
reason of the purchaser’s refusal to 
permit his vessel to be used for a 
transshipment. The Bridgewater, 4 
F. Cas. No. 1,864. 


{b] Fraud.—The purchaser of a 
part of the cargo was not protected 
against the claims of the real own- 


er, although the purchase was made 


under a bill of lading regular and 
fair on its face, when the master of 
a vessel in which the goods were 
originally shipped had fraudulently 
transshipped the goods into another 
vessel at an intermediate port, and 
procured a bill of lading in his own 
name. Saltus v. Everett, 20 Wend. 
(N. Y.) 267, 32 AmD 541. 


36. Stillman v. Hurd, 10 Tex. 109. 


[a] Commencement of a suit by 
the owners of the cargo against the 
master for its value, which he has 
sold without authority, which suit 
is abandoned without judgment, is 
not a ratification of the sale, and does 
not affect the right to recover against 
the purchaser. Stillman v. Hurd, 10 
Mex 7 sOOs 


37. Kleinwort v. The Cassa Marit- 
tima, 2 App. Cas. 156. See The Julia 
Blakes low Uc) Sh 408% 2) SCtr69 2h 27 oles 
ed. 595 (the master cannot hypothe- 
cate the cargo except in case of ur- 
gent necessity). 


38. Kleinwort v. The Cassa Marit- 
tima, 2 App. Cas. 156. 


Hypothecation of cargo generally 
see infra § 472. 


39. U. S.—Post v. Jones, 19 How. 
150, 15 L. ed. 618; The Brewster, 95 
Fed. 1000; The Bridgewater, 4 F. Cas. 
No. 1,864; Englehart v. The Pedro, 
8 F. Cas. No. 4,489; Maas v. Pedee, 15 
F. Cas. No. 8,652; Myers v. The Har- 
ret, diy Bee Casa Non 9.092) Pope. 
Nickerson, 19! B. €as) Wo: 4d5274.7°3 
Story 465. 


La.—Graham y. Underwood, 15 La. 
Ann. 402; Caldwell v. Western M. & 
E. Ins. Co., 19 La. 42, 36 AmD 667. 


Me.—Pike v. Balch, 38 Me. 302, 61 
AmD 248. 


Md.—Gaither vy. Myrick, 9 Md. 118, 
66 AmD 316. 
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must state not merely the necessity for expenditure, 
but also the necessity for hypothecation.** 


[§ 381] b. In Case of Necessity—(1) In General. 
It is a well settled rule that the master of a vessel 
not only has authority, but it is also his duty, to sell 
the cargo or any part thereof when it becomes nec- 
essary for him to do so for the best interests of all 
concerned.?® But he must act in good faith in mak- 
ing the sale,*? and must be unable to communicate 
with the owners before the necessity for action be- 
comes imperative,*! and to effect such communica- 


N. J.—Harper v. Corson, 20 N. J. L. 
674. ’ 

N. Y.—Butler v. Murray, 
88, 86 AmD 355; Saltus v. 
20 Wend. 267, 32 AmD 541. 


Tex.—Stillman v. Hurd, 


3.0 Needs 
Everett, 


10 > Tex. 


Eng.—Australasian Steam Nav. Co. 
v. Morse, L. R. 4 P. C. 222; Atlantic 
Mut. Mar. Ins. Co. v. Huth, 16 Ch. D. 
474; Freeman v. East India Co., 5 
B. & Ald. 617, 7 ECL 337, 106 Reprint 
1316; Morris v. Robinson, 3 B. & C. 
196, 10 ECL 97, 107 Reprint 706; The 
Gratitudine, 3 C. Rob. 240, 165 Re- 
print 450. 


N. S.—Halifax Graving Dock Co., 
Ltd. v. Magliulo, 43 N. S. 174. 


[a] Benefit of cargo.—The master 
can do only what is directly or in- 
directly for the benefit of the cargo, 
considering the situation in which 
it is placed. The Julia Blake, 107 U. 
S. 418, 2 SCt°692> 221. eds"595- 


[b] Existence of necessity.—(1) 
“The character of agent for owners 
of the cargo is imposed upon the 
master solely by the necessity of the 
case.” The Hamburg, Brown. & L. 
253, 167 Reprint 362, 2 Moore P. C. N. 
S. 289, 15 Reprint 911. (2) There is, 
a “necessity” for the sale if, under the 
circumstances of the case, a sale is 
the best and most prudent thing to 
be done for the interest of the owners. 
Australasian Steam Nav. Co. v. 
Morse, L. R. 4 P. C. 222. 


[c] If other means of saving car- 
go be within the master’s reach, he 
must use all proper diligen¢e, taking 
his situation and the cargo’s condi- 
tion into consideration, to procure 
such means. Caldwell v. Western M. 
& F. Ins. Co., 19 La. 42, 36 AmD 667. 
See Atlantic Mut. Ins. Co. v. Huth, 16 
Ch. D. 474 (where the master, on 
the advice of consul, sold the cargo 
without attempting to save it or have 
it salvaged, the sale was void). 


{d] Upon Great Lakes where voy- 
ages are short, harbors of refuge 
many, and telegraph communications 
with the owners comparatively easy, 
a master has no power to sell any 
portion of the cargo except where an 
immediate sale is the only alterna- 
tive to a total loss by a jettison. The 
Bridgewater, 4 F. Cas. No. 1,864. 


40. The Bridgewater, 4 F. Cas. No. 
1,864; Caldwell v. Western M. & F. 
Ins. Co., 19 La. 42, 36 AmD 667; Butler 
v. Murray, 30 N. Y. 88, 86 AmD 355. 


[a] Good faith alone is not snuffi- 
cient if no necessity for the sale ex- 
ists. Myers v. Baymore, 10 Pa. 114, 
49 AmD 586. 


{[b] Master cannot become pur- 
ckaser at a sale of the cargo which 
is sold by his authority as the agent 
of the owners. Barker v. Marine Ins. 
Co., 2 F. Cas. No. 992, 2 Mason 369. 


41. The Bridgewater, 4 F. Cas. No. 
1,864; Australasian Steam Nav. Co. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion he is bound to use every available means within 
his power:*? The master may also, in ease of urgent 
necessity, throw overboard or otherwise sacrifice his 
cargo to obtain the release of his distressed vessel,*? 
but he has no right to give it away for such a pur- 


pose.*# 


[§ 382] (2) In Case of Wrecked or Disabled Ves- 
Jn accordance with the rules hereinbefore 
stated,*® it becomes the duty of the master to exer- 
cise all reasonable efforts to have the cargo stored or 
transshipped and conveyed to its destination,*? 
where the vessel becomes disabled,*® as in the case of 
stranding,*® injury from tempestuous weather,®® or 


sel.#> 


wreck,*+ or disease, disabling the crew; 
general rule the master has no authority, under such 
circumstances, except in case of necessity®* to sell 


v. Morse, L. R. 4 P. C. 222; The Grat- 


itudine, 3 C. Rob. 240, 165 Reprint 
450. 
[a] Master must, if practicable, 


consult with the cargo owners, oth- 
erwise the sale is invalid. Astsrup 
v. Lewy, 19 Fed. 536; Butler v. Mur- 
ray, 30 N. Y. 88, 86 AmD 355; Wag- 
Statirys Anderson. oC. bs DA LiL 


[b] . Possibility of communicating 
with cargo owner depends on the cir- 
cumstances of each case, involving a 
consideration of the facts which cre- 
ate the urgency for an early sale, the 
distance of the port from the own- 
ers, the means of communication 
which exists, and the general posi- 
tion of the master in the particular 
emergency. Australasian Steam Navy. 
WOrave LNLOTSe, ein i.) 4P. Cl1222, 


[c] Communication only needs to 
be made where answer can be ob- 
tained, or there is a reasonable ex- 
pectation that it can be obtained, 
before sale. Australasian Steam 
Nav. Co. v. Morse, L. R. 4 P. C. 222. 


[d] Fact that master cannot com- 
municate with all owners of a general 
eargo does not of itself justify him 
in selling without communicating 
with any of the owners, but this fact 
is to be considered when an estimate 
of his conduct has to be formed. 
Australasian Steam Navy. Co. v. 
Morse, L. R. 4 P. C. 222. 


[e] Where cargo of stranded ves- 
sel is landed without damage, and it 
is not of a perishable nature and 
might be kept until the owners can 
be heard from, the master has no 
authority to sell it without consult- 
ing the owners and insurers. Bry- 
ant v. Commonwealth Ins. Co., 6 Pick. 
(Mass.) 131, 13 Pick. 543. 


Piké y. Balch, 38 Me. 302, 61 


42. 
Amp 248. 

fa] Master is under duty to tele- 
graph (1) for instructions before 
Selling the cargo in a port of dis- 
tress. The Ponce, 178 Fed. 76, 103 
CCA 346. (2) The state of the par- 


ticular telegraph, the way in which 
it is managed, and the possibility of 
transmitting explanatory messages 
are proper subjects to be considered 
jn determining the question of the 


practicability of communication. 
Australasian Steam Nav. Ce v. 
Morse, L. R. 4 P. C. 222. ° 
'- 43. The Albany, 44 Fed. 431. 


Jettison of cargo in general see in- 
fra § 550. 

44, The Albany, 44 Fed. 431. 

[a] Donee takes no title to the 
property under such circumstances, 
put is liable therefor as bailee, and is 
pound to surrender it on demand to 
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any part of the cargo at an intermediate port to 
which his vessel is driven,** and if the master breaks 
up the voyage at an intermediate port he has no au- 
thority to sell any part of the cargo to pay for ad- 
vances made to him in order to repair for a new 


voyage,°® or to pay seamen’s wages;°* but where a 


52 


and as a 


the owner. The Albany, 44 Fed. 431. 


45. Right to sell damaged cargo 
see infra § 789. 


46. See supra § 381. 


47. Transshiping and forwarding 
cargo generally see infra § 522. 


48. See cases infra notes 49-52. 


49. The Bridgewater, 4 F. Cas. No. 
1,864 (a sale of the cargo of a strand- 
ed vessel by the master is unneces- 
Sary, and therefore void, if he can 
transship or store the cargo, or if he 
has any other alternative which a 
prudent owner on the spot would 
adopt). 


[a] Usage at the place where the 
disaster occurred for the master of 
a stranded vessel to sell the cargo 
without necessity is void. Bryant v. 
Commonwealth Ins. Co., 6 Pick. 
(Mass.) 131, 13 Pick. 543. 


50. Halwerson v. Cole, 28 S. C. L. 
821, 40 AmD 603; Atkinson v. Ste- 
phens, 7 Exch. 567, 155 Reprint 1074. 


51. Atlantic Mut. Ins. Co. v. Huth, 
16, Ch, DAT; 


[a] In case of shipwreck (1) the 
master will be justified in selling the 
cargo only by a legal necessity, and 
not by the fact that a prudent own- 
er would sell or that a sale would be 


best for all concerned. Bryant v. 
Commonwealth Ins. Co., 6 Pick. 
(Mass.) 131, 13 Pick. 5438. (2) Where 


the jury found that there was no ab- 
solute necessity for the sale, al- 
though the master acted in good faith 
for the benefit of all concerned, the 
original owners were entitled to re- 
cover the value of part of the cargo 
which was saved and sold by the mas- 
ter. Freeman y. Hast India Co., 5 
B. & Ald. 617, 7 ECL 337, 106 Re- 
print 1316. 

52. Maas vy. Pedee, 15 F. Cas. No. 
8,652. 

53. 
§ 381. 

54. Watt v. Potter, 29 F. Cas. No. 
17,291, 2 Mason 77; Freeman v. East 


Necessity generaMy see supra 


India Co., 5 B. & Ald. 617, 7 ECL 337, 


106 Reprint 1316; Atlantic Mut. Ins. 
Gomyve fluth, 26 Ch, Ds 474. 


[a] Charge of cargo and duty to 
take proper care of it devolve upon 
the master when a ship is driven by 
stress of weather into an intermedi- 
ate port. Damaged or perishable 
goods he can sell without refer- 
ence to repairing the ship, but those 
in good condition and not _ per- 
ishable he has no right to sell with- 
out the order of the owner to whom 
he is bound to give immediate in- 
formation, and if he acts contrary to 
this duty, he is personally liable. 


vessel has become unable to proceed upon her voy- 
age without repairs or supplies and the master is 
otherwise unable to raise funds to procure the same, 
he may, if he acts in good faith, sell so much of the 
cargo as may be necessary to put him in funds to 
make repairs®’ or obtain the necessary supplies;°* 
but before selling any of the cargo, the master should 
avail himself of all reasonable means to raise funds 
otherwise for such purposes,®® and the sale is not 
justified if it is made without his attempting to raise 
funds by hypotheeation of the vessel,®° or by mari- 


Smith vy. Martin, 6 Binn. (Pa.) 262. 


55. Watt v. Potter, 29 F. Cas. No. 
17,291, 2 Mason 77. 


56. Watt vy. Potter, supra. 


57. Joy v. Allen, 13 F. Cas. No. 
7,552, 2 Woodb. & M. 303; Naylor v. 
Baltzell, 17 F. Cas. No. 10,061, Tan- 
ey 55; The Packet, 18 F. Cas. No. 
10,654, 3 Mason 255; Pope v. Nicker- 
son, 19 F. Cas. No. 11,274, 3 Story 465 
(the sale of perishing articles was 
justified, but the sale of the sound 
part of the cargo was not); Watt v. 
Potter, 29 F. Cas. No. 17,291, 2 Ma- 
son 77; Atkinson y. Stephens, 7 
Exch. 567, 155 Reprint 1074. 


[a] Shipper’s lien.—Shippers 
whose goods are disposed of to raise 
money for necessary repairs have a 
lien upon the vessel for the value of 
the goods at the port of destination. 
The Boston, -3) Eis Cas, > Nos “£5669; 
Blatchf. & H. 309; Pope v. Nickerson, 
19 F. Cas. No. 11,274, 3 Story 465. 


58. Joy v. Allen, 13 F. Cas. No. 
7,552, 2 Woodb. & M. 303; Pope v. 
Nickerson, 19 EF. Cas. No.: 11,274, 3 
Story 465. 


[a] Right of cargo owner to re- 
strain master from selling see Hill 
v. The Oregon, 1 La. 543; Rayne v. 
Benedict, 5 Jur. 598. 


[b] Where owner of ship is also 
owner of cargo, the master may sell 
part of it to raise money for neees- 
sary wants of the ship, and if in no 
other manner money absolutely re- 
quired for the success of the voyage 
may be obtained, he may sell part of 
the cargo of the ship, to whomso- 
ever it may belong. Ross v. The Ac- 
aver ee BH. Cas. Not 12,071, 2) Washi CG 

. 226. 


_[e] Master of whale ship has a 
right to ship to a foreign port oil 
enough to raise money for his neces- 
sary disbursements, but if he sells in 
large excess thereof he may be com- 
pelled to account as though he had 
received it on a final division at a set- 
tlement of the voyage. Babcock y. 
Terry, 97 Mass. 482. 


59, Phe, Harrier, Jf Ks Casi No; 
6,094. 
[a] Except where he is clearly 


unable to procure funds on the cred- 
it of the ship or to hypothecate the 
cargo, the master has no authority 
to sell the cargo in order to make 


repairs. The Harriet, 11 F. Cas. No. 
6,094. 

60. The Harriet, 17 F. Cas. No. 9,- 
992. 

[a] Master may hypothecate car- 


go or freight for repairs necessary 
to enable the vessel to continue her 
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time contract.®! 


damaged ;°? 


come so.°° 


[§ 383] c. Sale at Port of Destination. 
a cargo has reached its port of destination, the mas- 
ter ordinarily has no authority to sell any part of 
it,>7 unless he is specially authorized to do so,°* as 
where it is consigned to him for sale,®® or unless it 
is of a perishable nature, and the consignees refuse 
to receive it, and it cannot be readily stored in a 
Where a master with 


suitable place to preserve it.*° 


voyage. The Gratitudine, 3 C. Rob. 
240, 165 Reprint 450. i 


61. The Harriet, 17 F. Cas. No. 9,- 
992. 


62. Maas v. The Pedee, 15 F. Cas. 
No. 8,652; The Veronica Madre, 18 
F. Cas. No. 16,923, 10 Ben. 24; Smith 
v. Martin, 6 Binn. (Pa.) 262; Still- 
many wa Gund, LOM esx. 1.019% 


[a] Where cargo is materially 
damaged, the master need not wait 
a great length of time at a heavy ex- 
pense to overhaul, repack, and re- 
Ship it, where little or nothing can 
be saved thereby, but he may exer- 
cise a sound discretion and sell it for 
the benefit of all concerned. Robert- 
son v. Western Mar., etc., Ins. Co., 
19 La. 227, 36 AmD 673. 


[b] Where cargo is so much in- 
jured that it will endanger safety 
of ship and cargo, or it will become 
utterly worthless, it is the duty of 
the master to land and sell the car- 
go at the place where the necessity 
arises, although it might have been 
carried to the port of destination, and 
there landed. Jordan v. Warren Ins. 
Orlow has. NOMA 24.01) SLORY is4a. 


Duty as carrier as to damaged car- 
go see infra § 788. 

63. The Velona, 28 F. Cas. No. 16,- 
912, 3 Ware 139. 

64. Hooper v. Rathbone, 12 F. Cas. 
No. 6,676, Taney 519. 


65. Butler v. Murray, 30 N. Y. 88, 
86 AmD 355. 


[a] Loss to cargo should exceed 
fifty per cent, in conveying it to its 
destination, before the master may 
legally sell it. Bryant v. Common- 
wealth Ins. Co., 6 Pick. (Mass.) 181, 


13 Pick. 543. 
66. See cases infra this note. 
[a] Wreck in Behring Straits.— 


The sale by the master of the derelict 
cargo of a Whaling vessel wrecked in 
Behring Straits, to masters of other 
vessels who have rescued him and his 
crew, is not a valid contract and gives 
no title to such purchasers, who must 
be treated as salvors of the cargo. 
Post v. Jones, 19 How. (U. S.) 150, 15 
L. ed. 618; Jones v. The Richmond, 
ise Cas. INo. 7492. 


67. Moore v. Hill, 38 Fed. 330; Ev- 
erett v. Saltus, 15 Wend. (N. Y.) 474 
[aff 20 Wend. 267, 82 AmD 541]; 
United Ins. Co. v. Scott, 1 Johns. (N. 


The master may also be justified, 
where his vessel is in a port of distress, in selling so 
much of the cargo as is of a perishable nature and 
or where the vessel is in need of re- 
pairs, and the delay for repairs will be longer than 
is consistent with the preservation of that part of 
the cargo which is perishable,®* and it cannot be 
reshipped to its port of destination except at a ruin- 
ous expense,®* or ruinous loss in value.®? 
rules have no application to a wreck in a distant 
ocean where the property is derelict or about to be- 
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sale.*1 


The above 


Where 


Yn L0G. 
68. Jones vy. Hoyt, 23 Conn. 157 
(fraudulent purchase by master); 


Smith vy. Davenport, 34 Me. 520; Stone 
v. Waitt, 31 Me. 409, 52 AmD 621. 


69. Gaither v. Myrick, 9 Md. 118, 
66 AmD 316. 
70. The Maria White, 16 F. Cas. 


No. 9,083, 1 Hask. 204. 


[a] Master need not await expira- 
tion of lay days (1) in which the car- 
go is to be discharged, before sale 
(The Maria White, 16 F. Cas. No. 
9/088, 2 Hask:” 204), *@) nor tis whe 
bound to sell the cargo until after 
the expiration of such days, but may 
in the meantime keep the cargo in 
the ship (Robbins v. Codman, 4 E. D. 
eimith iON. ¥o) 305). 


71. Stone v. Waitt, 31 Me. 409, 52 
AmD 621: Day va Noble, (2) Rick, 
(Mass.) 615, 13 AmD 463; Lawler v. 
Keaquick, 1 Johns. Cas. (N. Y.) 174. 


[a] Where consignees are select- 
ed by ship’s master or supercargo in 
a foreign port, according to usage and 
in good faith, they are so far the 
agents of the owners that, upon the 
death of such master or supercargo, 
his representatives are not responsi- 
ble for the consequences of Such con- 
signees’ misconduct or neglect in the 
execution of their agency after his 
death, not imputable to instructions 
previously given by such master or 
supercargo while living. Pawson v. 
Donnell, 1 Gill & J. (Md.) 1, 19 AmD 
213. 

72. Insurable interest of master 
see Marine Insurance § 10. 


Master saiting vessel on shares see 
supra § 332. 
Rights as to: 
Cargo see infra § 393. 
Freight see infra § 385. 
Primage see infra § 391. 


73. See McCambridge v. Crosby 
Transp. Co., 225 Mich. 88, 195 NW 678 
(the owner, after contracting for a 
master’s services, will be liable in 
damages for repudiation of the con- 
tract). 


[a] Where it is agreed that mas- 
ter may be interested to a certain ex- 
tent in the profit and loss of the ship- 
ment, he has merely a right to par- 
ticipate in the profits, but no special 
or general property in the. goods. 


[$§ 38-385 


authority to sell the goods on arrival at the port of 
destination has unsuccessfully used all reasonable 
efforts to effect a sale, and is under the necessity 
of leaving port with his vessel, he is justified in com- 
mitting the goods to a responsible merchant for 


[§ 384] ©. Individual Rights and Privileges’’*— 
1. In General. The individual rights and privileges 
of the master of a vessel in the voyage or its results 
ordinarily depend upon the terms of his agreement 
with the owners.7* He may be given a right or priv- 
ilege to traffic on his own account;** but unless ex- 
pressly given, the master cannot exercise a right or 
privilege which is inconsistent with his agency.‘” 
A master has no right to take any member of his 
family on the voyage free of charge, without a dis- 
tinct understanding to that effect with the owners.‘° 


[§ 385] 2. Rights as to Freight. The freight mon- 
ey, or its equivalent, on a cargo generally belongs to: 
the owners of the vessel and not to the maste 


ares 


Fleming v. Bevan, 2 Pa. 408. 


{b] Right to retain ship’s earn-- 
ings.—Where the owners of a three- 
fourths interest in a ship gave bond 
to dissolve an attachment of the 
fourth part, and the master promised. 
to pay them future earnings of such 
fourth part, he was entitled to retain 
out of such earnings a sum sufficient 
to discharge outstanding debts con- 
tracted by ‘him on account of the ves- 


sel. Call v. Richards, 1 Gray (Mass.) 
ibis). 
74 Mathewson v. Clarke, 6 How. 


CUS) 22a ee dame lO 


[a] Where master is given privi- 
lege of loading certain amount of 
goods at a certain port for his own 
profit as a part of his compensation, 
and the owner changes the voyage so 
as to omit to touch at that port, he 
must make a reasonable indemnity to 
the master for his loss. Pawson v. 
Peel, 1 'Gill&ed., “GVial)s testo) eva) 


[b] Less of vessel.—Where a 
master who is also supercargo sails 
under a special agreement as to ‘his 
compensation, and after the loss of 
his vessel at a foreign port charters 
another and proceeds to traffic as be- 
fore, informing his partners of his 
willingness to continue under the 
Same agreement, to which they do 
not object, the business of the new 
vessel must be regulated by the same 
rules which governed the transaction 
of the old vessel. Mathewson v. 
Clare: Crow.) GUstS.) miz ot) Teds 


75. Mathewson y. Clarke, supra; 
Roorbach v. North River Steamboat 
Co: 6  JohnsesCh: -CNi evo) 460 ete 
captain of a steaniboat has no right 
to make a contract for carriage on 
board the boat on his own account, 
and the owners are entitled to call for 
an assignment of such contract). 


76. Marshall v. Crawford, 16 F. 
Cas. No. 9,126, 4 Sawy. 37; Winsor v. 
The Sampson, 30 F. Cas. No. 17,888, 1 
Sprague, 548. 


-!7. Witzpatrick v. Smith, 1 S. G 
Eq. 340. 

[a] Where master loans part of 
money received for freight and takes 
a note therefor payable to himself, 
and dies before the note is paid, his 
administrator will not be entitled to 
reclaim it, as such note is the prop- 
erty of the owner of the vessel held> 


—_— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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but the owners cannot enforce the payment of freight 
against the shippers until the demands of the master 
Where by the shipping pa- 
pers the master is made directly responsible to the 
seamen for their wages, he may retain freight to in- 


thereon are satisfied.7§ 


demnify himself.7® - 


[§ 386] D. Wages and Other Remuneration’*— 
1. In General.’ A master’s right to compensation, 
whether in the form of wages*! or commissions,*2 
the term for which he is entitled to compensation,** 
and the amount and manner of payment’! depend 
upon the terms of his contract®® as construed with 
the custom or usage existing at the place of employ- 
ment,*® and upon his proper performance of his serv- 


by the master in trust, and clearly 
distinguishable from other assets be- 
longing to his estate. Thompson v. 
White, 45 Me. 445. 


78. Lane vy. Penniman, 4 Mass. 91. 
See Mantes v. Holmes, 10 Metce. 
(Mass.) 402 (where the owners have 
let the vessel to the master on shares 
for a certain time, who is to victual 
and man her, they cannot maintain an 
action for freight earned by the ves- 


sel during such time; such action 
can be maintained by the master 
only). i 

79. Goodridge v. Lord, 10 Mass. 
483. 

80. Accounting for moneys re- 
ceived as condition precedent to 


claiming wages see supra § 360. 


Compensation of master who takes 
share of proceeds or profits see supra 
§ 333. 


Bae Woodbury v. Brazier, 48 Me. 
02. 
[a] Estoppel to claim wages as 


against a purchaser of the vessel see 
The Richmond, 20 F. Cas. No. 11,795a. 
82. Babcock v. Terry, 1 F. Cas. No. 
702, 1 Lowell 66; Stavers v. Curling, 
Pei aN Cassano, oe uc lipo, son 
Reprint 447. 
[a] Master is entitled to commis- 


Sions on demurrage when his com- 
pensation is based on wages and a 


commission. Woodbury v. Brazier, 
48 Me. 302. 
{[b] Right to commission on sales 


and investments does not entitle the 
master to a commission on freight. 
Miller v. Livingston, 1 Cai. (N. Y.) 
349. 


Master of whaling vessel (1) 
may be allowed a commission for 
selling the oil after the voyage is 
ended (Slocum y. Swift, 22 F. Cas. 
No. 12,954, 2 Lowell 212), (2) but in 
the absence of an express stipulation 
in his contract he has no right to 
charge a commission on money paid 
out to the crew in the course of the 
voyage (Babcock vy. Terry, 1 F.-€as. 
No. 702, 1 Lowell 66). 


“[d] Master who is real shipper is 
not entitled to commissions, especial- 
ly where he is free from risk. Parker 
Va Metver, 1 SoiG. Eq. 274,.1 AmD 
656. 

[e] Rate of exchange.—A master 
is not entitled to profit obtained 
through a difference in exchange on 
money in a foreign port. Schooner 
Lavonia, Ltd. v. Lowe, 54 N.S. 159. 


83. Kells v. Boyd, 31 Fed. 621 
(wages should be computed from the 
time of the employment); Wood- 
bury v. Brazier, 48 Me. 302. 


[a] Receipt in full by a master, 
wrongfully discharged, for his wages 


[ce] 
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ices thereunder,’ 
the contrary, a master is entitled to his wages during 
thé time the vessel is detained without his fault;%* 
but he is not entitled to wages as such for time sub- 
sequent to his actually ceasing to serve as master,*® 
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Unless his contract stipulates to 


and when he is discharged in a foreign port he is 


to the time of his discharge, is no 
bar to a libel for wages for the resi- 
due of: his term, where the receipt 
is not intended as a settlement for 
the wrongful discharge. Fee v. Ori- 
ent Guano Mfg. Co., 44 Fed. 430 [aff 
36 Fed. 509]. 


{[b] Ending contract by mutual 
consent.—Where the contract pro- 
vides that in case of sale in a for- 
eign port the master was to receive 
expenses and wages up to the time 
of his return to the home port, he will 
not be entitled thereto if, upon the 
sale of the vessel, the contract is 
ended by mutual consent. Schooner 
Lavonia, Ltd. v. Lowe, 54 N. S. 159. 


84 Stanwood vy. Flagg, 98 Mass. 
124 (where there is no express stipu- 
lation for payment in gold, a master 
may pay himself out of the freight 
money due to him in a British port, 
in sterling). 


[a] Unreasonahie usage.—W hen 
compensation of masters of whaling 
vessels is based on “‘lays,” a usage re- 
quiring them to wait until the owners 
choose to sell is unreasonable and 
void. Bourne v. Smith, 3 F. Cas. No. 
1,701, 1 Lowell 547. 


85. Contract of employment see 
supra § 354. 


86. See cases infra this note. 


[a] Partial payment.—Where it is 
the custom to hire masters for the 
season, which season is understood to 
begin and end with certain dates, the 
master is entitled to recover a pro- 
portionate part of his salary when his 
services do not commence or termi- 
nate with the season. The Swallow, 
23 EF. Cas. No. 13,665, Olcott 334. 


[b] Custom of hiring masters for 
season at a yearly salary payable in 
ten equal parts, the season under- 
stood to begin with March and end 
with December, a master who contin- 
ues with the vessel after Such em- 
ployment without any further special 
contract will be implied to continue 
the hiring according to such usage. 
The Swallow, 23 F. Cas. No. 13,665, 
Olcott 334. 


[c] Where master was employed 
at Honolulu to command the “Phoe- 
nix” of New London “for the remain- 
der of the voyage,’ and was removed 
from command without apparent 
cause upon returning to Honolulu at 
the end of a cruise, he was entitled to 
wages and settlement there. Wil- 
liams v. Lawrence, 1 Hawaii 530. 


$7. Black v. People’s Coal Co., 180 
Fed. 318. See Jenkins SS. Co. v. Pres- 
ton, 186 Fed. 609, 108 CCA 473 (al- 
legations of incompetency, inefficien- 
cy, and disobedience of orders as 
against the master will not defeat his 
recovery for -wages unless sustained 
by sufficient proof); The Chieftain, 
Brown. & lL. 104, 167 Reprint 316 


not entitled to wages for the period occupied in re- 
turning to the port of his employment,?® unless there 
is a stipulation in his contract therefor.?! 
that the master is also a part owner of the vessel 
does not affect his right to wages due him.®? 


[§ 387] 2. Extra Compensation. 
rule the master is entitled to extra compensation for 
services rendered out of the line of his duties,®? as 


The fact 


As a general 


(holding that the master is entitled 
to his wages if he performs his du- 
ties as master, although during his 
service he does not sleep on board the 
vessel, and many of his duties are 
performed on shore); The Rajah of 
Cochin, Swab. 473, 166 Reprint 1223. 


fa] Part performance.—Where a 
part only of a master’s service is per- 
formed, such proportion of his re- 
muneration should be allowed as ap- 
pears just on comparing the services 
rendered under the voyage as orig- 
inally contemplated, with those re- 
maining unperformed. Pawson v. 
Donnell, 1 Gill & J. (Md.) 1, 19 AmD 
213. 


Ss. Swift v. Tatner, 89 Ga. 660, 15 
SE 842, 32 AmSR 101. 


89. Moore v. Jones, 15 Mass. 424. 
See Gillingham v. Charleston Tow- 
boat, etce., Co., 40 Fed. 649 (where 
the master of a vessel was a mem- 


ber of the corporation that owned her 
and is present at a meeting of stock- 
holders when she is put out of com- 
mission and tied up, he making no 
dissent and it not appearing that it 
was expected that he should be paid 
during the time the vessel was laid 
up, he cannot recover wages for such 
time). 


[a] Where master abandons his 
vessel to insurers, he cannot recover 
wages for the time subsequent to his 
ceasing actually to serve as master. 
Jenkins v. Wheeler, 2 Abb. Dec. (N. 
Y.) 442, 3 Keyes 645, 4 Transcr. A. 
450, 37 HowPr 458 [aff 27 N. Y. Super. 
575]. 


[b] Seizure of vessel.—A master’s 
wages terminate when ‘his vessel is 
taken into custody in proceedings to 
enforce a lien. The Rupert City, 213 
Fed. 268. 

sO. The Ancaios, 170 Fed. 106; 
Lombard SS. Co. v. Anderson, 134 Fed. 
568, 67 CCA 432. 


91. Lombard SS. Co. v. Anderson, 
supra; Pawson v. Donnell, 1 Gill & 
J. (Md,) 1,,.19 AmD 213; Schooner 


Lavonia, Ltd. v. Lowe, 54 N. S. 159. 


92. The Joseph Dexter, 20 L. T. 
154 INEM Sh teks) MAM Oy diene, agp Ibm inh 
Rep. N. S. 22; Guildford v. Anglo- 


France SS. Co., 9 Can. S. C. 303 [aff 
14 N. S. 54]; The Aura, Young Adm. 


GNES>) woe 
93. Slocum vy. Swift, 22 F. Cas. 
No. 12,954, 2 Lowell 212; String v. 


Hill, 23 EY Cas. INow 13,535, 1) Crabbe 
454 (painting the ship). But see 
Woodbury v. Brazier, 48 Me. 302 
(aws of the United States allowing 
extra pay to a discharged seaman do 
not apply to a master). 


[a] Bate.—Extra services  per- 
formed by a master immediately after 
his employment has ceased should be 
paid for at the rate previously paid 
him, The Cimbria, 156 Fed. 378. 
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where his vessel is lost he is entitled on a quantum 
meruit for services rendered in saving and transmit- 
ting the funds or proceeds of the vessel to the own- 
ers;2* but he is not entitled to extra compensation 
for services which are within the line of his duties as 
Under some statutes it has been held that 
a master is entitled to extra wages if there is a de- 
lay in the payment of his wages without sufficient 
cause.2® A bonus contingent upon satisfactory serv- 


master.°?® 


ice will be considered as wages.°* 


[§ 388] 3. Forfeitures and Deductions. A master 
forfeits his right to wages upon being guilty of neg- 
ligence,®® disobedience,®® misconduct,’ fraud,’ or 
change of voyage contrary to instruction,® resulting 
in serious damage or loss to the owner; but where 
negligence or misconduct of the master does not 
cause serious injury or inconvenience to the owner, it 


94. Duncan y. Reed, 39 Me. 415, 
63 AmD 635; McGilvery v. Stackpole, 
38 Me. 283, 61 AmD 245 (holding fur- 
ther that such services must be in 
the implied employment of the own- 
ers and not merely for himself). 


95. Bartlette v. The Viola, 2 °F. 
Cas. No. 1,083 (the master is not en- 
titled to additional pay for standing 
on watch as pilot); Slocum v. Swift, 
22 F. Cas. No. 12,954, 2 Lowell 212 
(the master is not entitled to extra 
pay for services rendered as cooper 
while the cooper is ill). 


96. See cases infra this note. 


[a] Under British Merchant Ship- 
ping Act (17 & 18 Vict. 104) (1) the 
master is entitled to double pay for 
a delay in the payment of wages due 
him unless he himself causes the de- 
lay. The Wexford, 7 Fed. 674; Cov- 
ert v. The Wexford, 3 Fed. 577. (2) 
Tthhese cases relied upon The Princess 
Helena, Lush. 190, 167 Reprint 91, 
which put such a construction upon 
this statute. (3) But The Princess 
Helena, supra, was expressly over- 
ruled in The <Arina, 12 P. D. 118, 
which held that the master was not 
entitled to double pay in such a case 
under this statute. 


97. The Elmville, [1904] P. 422. 
98. The Carlotta, 30 Fed. 378. 
[a] Loss of vessel.—(1) The mas- 


ter of a vessel lost through his own 
negligence cannot claim wages (Lath- 
am v.. West, 5 Mart. (La.) 573), (2) 
and may be liable in damages for its 
loss (Naughton v. McWilliams, 102 
Misc. 706, 169 NYS 411). 


bee The Huron, 6 CanLTOccNotes 
is 
[a] Where vessel is driven ashore 


by reason of master’s willful disobe- 
dience of his direct and positive or- 
ders, he forfeits ail right to wages. 
The Huron, 6 CanLTOccNotes 127. 


Lene eH airpoch 10) yPlD, hss 


[a] When moztgagee took posses- 
sion of ship by putting a man aboard 
and giving notice to the master, and 
the latter subsequently took the vessel 
to sea with the man in possession on 
board, he was guilty of misconduct 
that disentitled him to recover com- 
pensation in an action in rem as 
against the mortgagee for wrongful 
dismissal, and the fact that he acted 
on the order of the mortgagor, his 
original employer, can have no effect. 
The Fairport, .10 BP. D.. 18; 


me Hansen v. Barnard, 270 Fed. 


[a] Master rendered fraudulent 
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accounts to his owners, and was 
guilty of criminal misconduct in 
breach of his duty, which worked a 
forfeiture of his entire compensation. 
Hansen y. Barnard, 270 Fed. 163. 


8S. Robinson vy. Hinckley, 20 F. Cas. 
No. 11,954, 2 Paine 457; Codwise v. 
Hacker, 1 Cai. (N. Y.) 526; The Roe- 
buck, 2 Aspin. 387; Sylvain v. Cana- 
dian Forwarding, etc., Co., 10 Que. 
Super. 195 [rev 7 Que. Super. 256]. 


4 Hansen v. Barnard, 270 Fed. 
163; Pawson v. Donnell, 1 Gill & J. 
(Md.) 1, 19 AmD 213; The Joseph 
Dexter, 20 L. T. Rep. N. S. 820. 


[a] Smuggling (1) by the master, 
where it is not gross and attended 
with serious damage or loss to the 
owner, is not visited with a penalty 
of forfeiture of wages. Freeman v. 
Walker, 6 Me. 68. (2) At all events, 
any loss to,the owner occasioned 
thereby is to be compensated out of 
the wages of the master. Willard v. 
Dorr, 29 F, Cas. No. 17,680, 3 Mason 
161. 


{b] Bringing distilled spirits on 
board.—A clause of the shipping ar- 
ticles prohibiting the bringing on 
board of distilled spirits is not broken 
by the master by carrying Madeira 
wine on board, and he does not there- 
by incur a forfeiture of his wages. 
Parsons v. Terry, 18 F. Cas. No. 10,- 
782, 1 Lowell 60. 


5. Brennan v. Hagen, 147 Fed. 290; 
Willard v. Dorr; 29 F. Cas. No. 17,- 
680, 3 Mason 161; Freeman vy. Walker, 
6 Me. 68; Jenkins v. Wheeler, 27 N. 
Y. Super. 575 [aff 2 Abb. Dec. 442, 3 
Keyes 645, 4 Transcr. A. 450, 37 How 
Pr 458]; Sylvain v. Canadian For- 
warding, etc., Co., 10 Que. Super. 195 
[rev 7 Que. Super. 256]. 


[a] Deduction may be made for 
equipment for which the master is 
responsible when it is lost off a fish- 
ing vessel. Brown y. The Alliance No. 
ZLOB RGR 296 


[bd] Where master’s misconduct is 
not proximate cause of owner’s dam- 
ages, such damages cannot be set up 
in recoupment against the master’s 
claim for wages. Smith v. Osborn, 
143 Mass. 185, 9 NE 558. See Lom- 
bard SS. Co. v. Anderson, 134 Fed. 
568, 67 CCA 432 (the owners could 
not recoup damages sustained when 
the vessel grounded in a strange har- 
bor against the master’s claim for 
wages). 

6. Marshall v. Crawford, 16 F. Cas. 
No. 9,126, 4 Sawy. 37; The Atlantic, 
Lush, 566, 167 Reprint 257; The Ca- 
milla, Swab. 312, 166 Reprint 1152. 


[a] Mere error of judgment on the 


[§§ 387-389 


does not effect a forfeiture of his wages,* although 
in such a case the owners may be entitled to deduct 
or offset the damages actually sustained against the 
wages due to the master.° 
the penalty of a forfeiture of his wages by a mere 
error in judgment,® although it results in a loss.‘ 
Habitual intoxication of the master will effect a for- 
feiture of his wages,® but occasional acts of this 
kind if unaccompanied with neglect of duty will not 
have this effect.2 A master’s wages may also be for- 
feited by desertion,!® or his absence from the ves- 


Nor will a master incur 


[§ 389] 4. Wreck or Capture of Vessel. As a gen- 
eral rule a master’s wages as such cease from the 
time the vessel and cargo pass out of his hands upon 
the vessel’s becoming wrecked,!” or captured;** but 
he may recover for wages which were earned before 


part of the master, in the manage- 
ment of the concerns of a vessel in 
a foreign port, unaccompanied by cor- 
rupt intention or willful disobedience 
of orders, will not per se entail a for- 
feiture of his wages. The Thomas 
Worthington, 3 W. Rob. 128, 166 Re- 
print 910; The Alexander Williams, 
Young Adm. (N.S.) 217. 


7. Marshall v. Crawford, 16 F. Cas, 
No. 9,126, 4 Sawy. 37; The Dunmore, 
2 Aspin. 509; The Camilla, Swab. 312, 
166 Reprint 1152; The Alexander Wil- 
liams, Young Adm. (N. 8.) 217. 


8. The Roebuck, 2 Aspin. 387; The 
Atlantic, 9 Jur. N. S. 183; The Mac- 
leod, 5 P. D. 254. 


[a] Constant drunkenness on the 
part of the master, whether there is 
proof of neglect of duty or not, will 
work a forfeiture of either the whole 
or a part of his wages according to 
the circumstances. The Roebuck, 2 


Asp. 387. 
9. The Roebuck, supra; The At- 
lantic, 9 Jur... Ne S. 183. tSee galso 


The Lauretta Speddin, 184 Fed. 283, 
106 CCA 425 (intoxication of the mas- 
ter considered). 


10. The Roebuck, 2 Aspin. 387, 
(there is not an absolute desertion 
working a forfeiture of the whole of 
his wages if there is an intention of 
Pe upon the part of the mas- 
er). 


11. Black v. People’s Coal Co., 180 
Fed. 318. 
[a]. Paithfal service is condition 


precedent to the right to wages, and 
where a master absented himself for 
several days without the owner’s con- 
sent, and gave no excuse for his ab- 
sence, he could not recover wages. 
Bere v. People’s Coal Co., 180 Fed. 


12. Duncan v. Reed, 39 Me. 415, 
63 AmD 635; McGilvery v. Stack- 
pole, 38 Me. 283, 61 AmD 245, 


13. Smith v. Gilbert, 4 Day (Conn.) 
105; Moore v. Jones, 15 Mass. 424; 
Arfridson v. Ladd, 12 Mass. 173: 


[a] Qualification of rule.—Where 
a person contracts to act as flag cap- 
tain, that is, to act as captain to- 
ward belligerents, and to look after 
the interests of owners in case of 
capture or condemnation, another per- 
son in fact being master of the vessel, 
his compensation for such services 
is not to be regarded as wages of a 
master mariner, and does not cease on 
the capture of the vessel. Arfri 
v. Ladd, 12 Mass. 173. sees 


[b] Master of neutral ship (1) 
which is captured is bound to re- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 389-392] 


the loss.‘ Moreover, after such wreck or capture 
of the vessel a new duty devolves upon the master, 
and in the exercise of a sound discretion he is bound 
to recover the vessel,'® or dispose of it to the best ad- 
vantage,'® and his duties do not cease until the pro- 
ceeds are placed at the owner’s disposal, and for 
such services he is entitled to a quantum meruit. 


[§ 390] 5. Persons Liable.17 Ordinarily, the per- 
son liable for a master’s wages and disbursements is 
the person who employs him.** If he is employed by 
the owners of a chartered vessel, he cannot recover 
for his services from the charterer,!® although the 
latter is required by the charter party to pay a cer- 
tain sum per month as the master’s wages.2° The 
master of a stranded vessel who remains with her 
does so as agent of whomsoever may ultimately be 
determined to be her owner in consequence of that 
event, and is entitled to recover wages for such serv- 
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ices from such person.?1 ; 


[§ 391] 6. Primage. Primage, which is an allow- 
ance by the shippers to the master for his care and 
trouble relative to the eargo,?? formerly belonged, by 
custom or usage, to the master for his own use,” 
unless he otherwise agreed with the owners.24 The 
later rule, however, seems to be that primage belongs 
to the owners”® or freighters?® and is but an increase 
of the freight?” and is no longer a gratuity to the 
master unless so expressly stipulated.?§ 


[§ 392] 7. Reimbursement for Personal Expenses. 
A master is entitled to reimbursement or indemnity 
for all expenses or liabilities incurred by him in the 
line of his duties as agent of the owners?® or ship- 
pers.*° So when in the service of the vessel the 
master incurs sickness or injury, he is entitled to 
the expenses of his cure?! and maintenance.*? But 
he is not entitled to reimbursement for expenses 


master cannot recover for expenses 


main by the ship until condemnation, 
or a recovery is hopeless, and his 
wages after the capture and until 
condemnation, etc., are a charge to 
be paid by the owners. Willard v. 
Dorr, 29 F. Cas. No. 17,680, 3 Mason 
161. (2) The master of such ship is 
not entitled to wages during the. time 
he was detained as a witness, it not 
appearing that he rendered any vol- 
untary service to the vessel during 
such time. Swanson y. Linga, 238 
Fed. 253. 

14. Moore v. Jones, 15 Mass. 424; 
Ferguson v, Fitt, 1 N. C. 239; Haw- 
kins v. Twizell, 5 E. & B. 883, 85 ECL 
883, 119 Reprint 709. 


bat Smith v. Gilbert, 4 Day (Conn.) 
16. Duncan vy. Reed, 39 Me. 415, 


63 AmD 635. 


17. Mortgagee in possession see 
supra § 132. 


18. Hynes v. Kirkman, 4 La. 47 
(where the master of a vessel owned 
by a firm is employed by one of the 
partners, but is compelled by the 
jlatter’s fault to leave before the ex- 
piration of his term, he may recover 
wages for the whole term from the 
firm or either partner). 


[a] Trustees holding the title of a 
vessel and controlling and managing 
her for the benefit of others are lia- 
ble for the wages of a master ap- 
pointed by them. Winsor v. Sampson, 
30 F. Cas. No. 17,888, 1 Sprague 148. 


[b] Part owner who has agreed 
with the other owners to run the ves- 
sel on shares, and pay her disburse- 
ments, is personally liable to a mas- 
ter whom he has employed for all 
his wages and disbursements. Douse 
v. Sargent, 48 Fed. 695. 


19. McGilvrey v. Capen, 
(Mass.) 523. 
20. McGilvrey v. Capen, supra. 


21. Hume v. Frenz, 150 Fed. 502, 
80 CCA 320 [rev 141 Fed. 481]. 


[a] Where insurers accept aban- 
donment of stranded vessel, although 
it may be months afterward, it re- 
Jates back to the date of the strand- 
ing, and the master is from that time 
their agent for whose wages they are 
liable. Hume v. Frenz, 150 Fed. 502, 
80 CCA 320 [rev 141 Fed. 481]. 


22. See Primage 49 C. J. p 1347. 


23. Peters v. Speights, 4 Md. Ch. 
375; Best v. Saunders, M. & M. 208, 
22 ECL 511, 173 Reprint 1134. 


[a] Where owners received pay- 
ment in respect of primage from 
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Brown & L. 104, 167 Reprint 316. 


freighters, the master was entitled to 
recover it from them, where there was 
nothing in the agreement between 
them mentioning primage. Charleton 
v. Coatesworth, R. & M. 175, 21 ECL 
725, 171 Reprint 984. 


[b] Right of master to primage is 
insurable interest, but the owners are 
not bound to insure such right of the 
master. Pedrick v. Fisher, 19 F. Cas. 
No. 10,900, 1 Sprague 565. 


[c] Where there was no custom 
at the port of shipment making prim- 
age payable, the master was not en- 
titled thereto, although the bill of 
lading provided for the payment of 
freight at a certain rate “with prim- 
age and average accustomed.” Vose 
v. Morton, 5 Gray (Mass.) 594. 


24. Peters v. Speights, 4 Md. Ch. 
Caughey ve Gordons's -C)P. De 

; Scott v. Miller, 3 Bing. N. Cas. 

811, 32 ECL 373, 182 Reprint 623. 


[a] Nothing but express agree- 
ment could deprive a master of his 
right to recover primage from the 
freighter, and an agreement by the 
master to receive from the owner a 
fixed sum in full of all primage and 
other allowances did not divest the 
master of this right. Best v. Saun- 
ders, M. & M. 208, 22 ECL 511, 173 
Reprint 1134. 


[b] Where owners promise master 
five per cent on freight as collected, 
and they make insurance on the 
freight, and the vessel is lost and no 
freight earned, the master cannot 
maintain an action for primage, al- 
though the owners collect their in- 
surance. Pedrick v. Fisher, 19 F. Cas. 
No. 10,900, 1 Sprague 565. 


25, Carne vVa_oustin, ete., R. Coils 
Fed. 419, 4 Woods 327. 


26. Carn aV.eAUStIN § CLC CO: 
supra. 

27. Carr v. Austin, ete, R. Co., 
supra. : 


28. Carr v. Austin, etc., R. Co., su- 
pra. See The Ismaele, 14 Fed. 491 [aff 
92 Fed. 559] (the master was entitled 
to a gratuity). 


[a] Where charter party makes no 
mention of primage, none can be had, 
although it has been stipulated in the 
bill of lading. Carr v. Austin, etc., R. 
Co., 14 Fed. 419, 4 Woods 327. 


29. Woodbury v. Brazier, 48 Me. 
302; Henderson v. Sevey, 2 Me. 139; 
The Limerick, 1 P. D. 411; The Al- 
bion, 1 Aspin. 481; The Galatians 

ee 


also The Dora Tully, 5 Aspin. 550. 


But compare The Governor Carey, 10. 


F, Cas. No. 5,645a, 2 Hask. 487 (a 


in saving the cargo from wreck where 
his contract requires its delivery at 
the port of destination as a prequisite 
to the earning of freight); The Elm- 
ville, [1904] P. 422 (the master was 
not allowed the costs of defending 
a bill of exchange drawn by him 
against his owners for necessaries). 


[a] Expense of regulating mas- 
ter’s chronometer, where he uses it 
for the benefit of the vessel solely, 
should be borne by the ship. Win- 
sor v. Sampson, 30 F. Cas. No. 17,888, 
1 Sprague 548. 


[b] Defense on criminal charge.— 
Where a master, while at a foreign 
port, incurs expenses in defending 
himself against a criminal charge ma- 
liciously brought by the members of 
the crew whom he has censured for 
misconduct, he is entitled to the ex- 
penses of his defense, on the ground 
that the charge originated directly 
from the performance by him of his 
duty to his owners in chastising the 
eon ae James Seddon, L. R. 1 A. 


[c] Master appointed by charterer. 
—Where, by the terms of the char- 
ter party, the owner agreed to pay 
for provisions and wages, and the 
charterer to pay for coals and other 
expenses, when the master acting un- 
der notice of such charter party made 
himself liable for provisions and coals 
in a foreign port, he could recover for 
provisions but not for the coals, as 
by the terms of the charter party he 
had no power to pledge the owner’s 
ea for’ them:.7P They Gursot. dios 


30. Henderson v. Sevey, 2 Me. 139 
(where the master received goods on 
freight consigned to him for sale, 
which were represented as good by 
the owner, but in fact were of little 
value, and the buyer sued and recov- 
ered damages from the master, the 
master could recover from the cargo 
owner the amount of the judgment 
therefor with all costs and expenses 
necessarily ‘incurred in defense). 


[a] Where expenses of last sick- 
ness and funeral of master of a ves- 
sel are paid by the consignee ac- 
cording to the custom of the port 
where he lives, he is entitled to re- 
imbursement, Winthrop v. Carleton, 
12 Mass. 4. 


31. Van Lier v. Dord, 28 EF. Cas, 
No. 16,862; ‘Duncan v. Reed, 39 Me. 
415, 68 AmD 685. 


32. The BH. H. Russell, 42 F. (2d) 
568; The Balsa, 10 F. (2d) 408. See 
Anderson v. Rayner, [1903] 1 K. B. 
589 (the owner was not liable after 
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and liabilities incurred by him not in the line of 
or contrary to the owner’s 
instruetions,?+ or which are caused by his own 
wrong,”® or when he obligates himself personally.*® 
The master is also entitled to expenses incurred 
by him in going from the place at which he is em- 
ployed to the place where he is to take charge of 
but in ease of a discharge or other 
termination of his relation in a foreign port, he is 
not entitled to the expenses of a return trip,** unless 


his duties as master,*® 


his vessel ;37 


an injured master was brought back 
to a home port). 

[a] Master’s inability to libel ves- 
sel for wages (1) and his relation to 
seamen are not controlling on whether 
he may libel the vessel for costs of 


eure and maintenance after injury. 
The Balsa, 10 F. (2d) 408. (2) A 
master who had incurred an illness 


while navigating his vessel recovered 
maintenance of four dollars a day for 
ninety days. The EH. H. Russell, 42 F. 
(2a) 568. 

83. Barker v. York, 3 La. Ann. 90 
(the owners are not liable for fees of 
counsel employed by the master in 
resisting his removal, where their in- 
terests conflict with the course pur- 
sued by the master). 

34. Rennell v. Kimball, 
(Mass.) 356. 

35. The Limerick, 1 P. D. 411 [rev 
1 PB. D.292)). 


5 Allen 


36. The Ft. Gaines, 24 F. (2d) 438. 

37. Woodbury v. Brazier, 48 Me. 
BOA. 

38. Ihe Aneaios, 170) shed.) L0G: 
Peters v. Speights, 4 Md. Ch. 375. 


fa] Statute allowing extra pay to 
seamen discharged from service in 
foreign port does not apply to the 
master of a vessel. Woodbury v. 
Brazier, 48 Me. 302. 


39. Lombard SS. Co. v. Anderson, 
134 Fed. 568, 67 CCA 432 (where, by 
his contract of employment, the mas- 
ter is to be returned to the port of 
shipment at the termination of his 
employment, and he is discharged ata 
foreign port, he is entitled to the ex- 
pense of his passage to the port of his 
employment). See Slocum v. Swift, 22 
F. Cas. No. 12,954, 2 Lowell 212 (where 
a voyage was to end at New Bedford, 
and the parties later agreed to end it 
at San Francisco, the master was al- 
lowed expenses of his passage to New 
Bedford). 

40. Lien of seamen see Seamen §§ 
486-547. 


Maritime liens in general see Mari- 
time Liens 38 C. J. p 1194. 


41. McDowell v. The Lena Mow- 
bray, 71 Fed. 720. 


42. U.S.—The Orleans v. Phoebus, 
11 Pet. 175, 9 L. ed. 677; The Mariner, 
298 Fed. 108; The Putnick, 291 Fed. 
902; The Irages, 283 Fed. 445; The 
Rupert City, 213 Fed. 263; The Be- 
thulia, 200 Fed. 876; The Louis Olsen, 
57 Fed. 845, 6 CCA 608 [rev 52 Fed. 
652] (construing California  stat- 
utes); Howard v. The Georgia, 46 Fed. 
669; The Wyoming, 36 Fed. 493; The 
M. Vandercook, 24 Fed. 472; The 
Short Cut, 6 Fed. 630; Adams v. The 
Wyoming, ti. Cas. °No. 712° N. ok 
J. 275: Bartlette.v. Lhe: Viola, 2: BY. 
Was. No, 108382) The D.C. salisbury, 
7 F. Cas. No. 3,694, Oleott 71; Drink- 
water v. The Spartan, 7 F. Cas. No. 
4,085, 1 Ware 145; The Dubuque, 7 F. 
@as. No. 4,310, 2 Abb. 203 Dudley v: 
The Superior, TF: Cas, Noy 4,115; 
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the vessel,** or 
wverse 


Newb. Adm. 176; Gardner v. The New 


Jersey, 9. BY Cas#,Noti5 coe, oh Pek. 
Adm. 223; The Gate City, 10 F. Cas. 
No. 5,267, 5 Biss. 200; The Grace 


Darling, 10 F. Cas. No. 5,651, 2 Hask. 


278; The Grand Turk, 10 E. Casa No: 
5,683, 1 Paine 73; The Havana, 11 ©. 
Cas. No. 6,226, 1 Sprague 402; The 


Monongahela, 17 F. Cas. No. 9,712, 5 


Biss. 131; Phillips v. The Thomas 
Scattergood, 19 KF. Cas. No. 11,106, 
Gilp. 1; Revens v. Lewis, 20 F. Cas. 


Now 11,7115 2) Paine=202.) Zollinger sv. 
The Emma, 30 F. Cas. No. 18,218. 

Alaska.—Collins v. The Carmen, 6 
Alaska 392; Bell vy. The Florence S, 5 
Alaska 298. 

Ill.—Chauncey v. Jackson, 
435. 

Mo.—Laneaster v. The Hardin, 28 
Mo. 351. 


ey aNd 


N. Y.—Tisdale v. Grant, 12 Barb. 
411; Jenkins’ v: -Wheeler; 27 N. Y. 
Super. 575. [aff 2 Abb. Dee, 442, 3 


Keyes 645, 4 Transcr. A. 450, 37 How 
Pr 458]. 

[eet ee v. Willing, 8 Serge. & R. 
118. 


[a] Reason for rule.-—A master 
can have no lien against the ship for 
wages because he contracts upon the 
credit of the owners and not of the 
ship. The Grand Turk, 10 F. Cas. No. 
5,683, 1 Paine 73. 

[b] UWpon Great Lakes, as upon the 
high seas, the master is not entitled 
to any lien on the vessel for his wag- 
es, and this rule is not affected by the 
fact that the owners have appointed 
a purser who is the financial officer of 
the vessel, and has the custody of the 
freight money. The Nebraska, 75 Fed. 
598, 21 CCA 448. 


[ce] Additional services.—The 
master cannot enforce a lien for addi- 
tional services as clerk or manager 
without showing a special contract 
designating the extra compensation. 
TMheiGate Citys LO) B. Cas INO. SeaOkeeD 
Biss. 200. 


[d] Who is master.—(1) One to 
whom the navigation, discipline, and 
control of the vessel are intrusted 
must be considered as master, within 
the meaning of the above rule, al- 
though another is registered as such. 
Pond v. The Hattie Thomas, 59 Fed. 
297. (2) An engineer of a steam 
dredge, who is the highest officer on 
the dredge and who directs the fire- 
men and any other hands aboard, but 
has no authority to engage or dismiss 
hands or purchase supplies, is not 
such a master. McNamara v. The At- 
lantic, 53 Fed. 607. (3) The rule of 
the text is not applicable to a person 
who, although calling himself master, 
neither contracts directly with the 
owners, nor has charge of freights 
and money, but is, except in name, an 
ordinary seaman. The A. H. Cham- 
berlain, 206 Fed. 996; The Imogene 
M. Terry, 19 Fed. 463; -L’Arina v. 
The Exchange, 14 F. Cas. No. 8,088, 
Bee 198. 


[Le] Mate who succeeds master 


Further 


[§§ 392-393 


his contract of employment so stipulates.*® 

[§ 393] 8. Liens for Wages and Disbursements*° 
—a. Liens for Wages. 
sumption is that the master of a vessel trusts to 
the personal credit of the owners for his wages,** 
and he is not entitled to a len therefor on the ves- 
sel,*2 or on goods consigned to his owners,** unless 
he contracts to render the services on the credit of 


As a general rule the pre- 


unless such a lien is given by stat- 
in the absence of contractual or 


upon death of latter (1) cannot sue 
for wages as master for that part 
of the voyage in which he acted in 
that capacity. The Fanny Gardner, 8 
FE. Cas. No. 4,642,-5- Biss. 2095) the 
George, 10 F. Cas. No. 5,829, 1 Sumn. 
151 [aff 14 F. Cas. No. 8,035, 1 Sumn. 
591]. (2) Lien of mate for wages 
generally see Seamen § 507. 


[f] Sailing master may have a lien 
for his wages. The Carlotta, 30 Fed. 
378. 

[g] Where one person is both 


master and pilot (1) the right to a 
maritime lien is “dependent upon 
whether wages for services as pilot 
may be segregated from the amount 
due as master. Collins v. The Car- 
men, 6 Alaska 392. (2) The remedy 
of a master seeking enforcement of 
payment of wages for acting as pilot 
when he was not pilot in fact, but 
performed the pilot’s duties, is in per- 
sonam and not in rem. Bartlette v. 
The Viola, 2 F. Cas. No. 1,083. 


{h] Under English admiralty law 
(1) the master of a vessel wrongfully 
discharged abroad befora the termi- 
nation of the voyage has a lien for 
wages and his action in rem there- 
for, but can have no relief against the 
ship for wages from the time of his 
discharge to the termination of the 
voyage. The Ancaios, 170 Fed. 106; 
The Camilla, Swab. 312, 166 Reprint 
1152. (2) “Damages for wrongful 
dismissal may be sued for and re- 
covered as ‘wages.’” The W. B. Hall, 
8 CanLTOccNotes 169. (3) The 
master’s claim for lien under HEng- 
lish law does not entitie the master to 
possession as against his owners. 
Muir v. <The) Brisk, 27 ih Case No: 
9,901, 4 Ben. 252. 


43. Vowell v. Bacon, 28 F. Cas. No. 
17,008, 4 Cranch CxG)*oT 


44 Pond v. The Hattie Thomas, 
59 Fed. 297; Radowitch v. Siewerd, 25 
La. Ann. 315. 


45. Whitney v. The Mary Grat- 
wick, 29 F. Cas. No. 17,591, 2 Sawy. 
342; Chauncey v. Jackson, 9 Ill. 435; 
Eymar v. Lawrence, 8 La. 38. See 
Alabama Dry Dock, ete., Co. v. Fos- 
ter, 31 F. (2d) 394 [rev sub nom. The 
Else, 27 F. (2d) 935 (certiorari den 
280 U. S. 555 mem, 50 SCt 16 mem, 74 
L. ed. 611 mem)] (holding Code 
[1928] § 8870 not to give such lien for 
services rendered on the high seas); 
The Louis Olsen, 52 Fed. 652 [rev on 
other grounds 57 Fed. 845, 6 CCA 608] 
(where successive statutes are incon- 
sistent, the latest declaration of the 
will of the legislature should prevail); 
The Island City, 13 F. Cas. No. 7,109, 
1 Lowell 375 (holding that one ap- 
pointed by the owner as master where 
the vessel was so encumbered that 
there was no prospect that it would 
be able to put to sea could not assert 
a lien as master). 


[a] Where state statute gives lien 
for wages without excepting masters 
from its benefits, the federal courts 
will uphold the lien of a master on a 


vessel plying between points on a riv- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 393-394] 


statutory provision therefor, it has been held that 
the master has no len for his wages upon the 
freight,*® although there is some contrary author- 
ity,*’ and also authority to the effect that he may 
have a len on the cargo to the extent of the freight 


earned thereon.*§ 


[§ 394] b. Liens for Disbursements and Dam- 


er at which are stationed agents hay- 
ing authority to conduct the vessel’s 
business. The William M. Hoag, 69 
Fed. 742 [aff 168 U. S. 437, 443, 18 SCt 
114, 42 L. ed. 537]. 

{b] Master as part owner.—(1) A 
Statute giving a lien for master’s 
wages will not be enforced by a fed- 
eral court in favor of a master who 
is also a part owner. McDowell v. 
The Lena Mowbray, 71 Fed. 720. (2) 
Whether his right be absolute or as 
mortgagee, he cannot acquire a lien 
on the vessel for services rendered 
while he was such owner. The Rari- 
tan, 10 Mo. 534. 


[ec] In Pennsylvania the act of 
April 20, 1858 gives the master a lien 
for his wages on domestic vessels 
navigating the Allegheny, Mononga- 
hela, and Ohio rivers. Parker vy. The 
Little Acme, 43 Fed. 925 (holding, 
however, that where a sheriff seizes 
and takes possession of a steamboat, 
and runs the same without the con- 
sent or knowledge of the owners, one 
who acts as master and pilot during 
that time must look to the sheriff for 
his compensation and has no lien 
against the boat). 


{d] In Washington (1) the master 
has a lien for wages under Reming- 
ton & B. Code § 1182, which makes 
vessels liable for services “rendered 
on board” (The Edith, 217 Fed. 300), 
(2) and a master employed in Cali- 
fornia by contract contemplating that 
that the vessel should proceed to 
Puget Sound and operate there was 
entitled to a lien for wages from the 
time it reached Washington waters 
(The Putnick, 291 Fed. 902). 


fe] In England (1) a master has a 
lien for his wages on the vessel un- 
der the Merchants’ Shipping Act of 
1894, and prior similar statutes (The 
Panthea, 1 Aspin, 133; The Rajah of 
Cochin, Swab. 473, 166 Reprint 1223), 
(2) which may be extended to wages 
due after a wrongful termination of 
the contract of service (The British 
Trade, [1924] P. 104). (3), Under 
British Merchant Shipping Act § 197 
(17 & 18 Vict. ¢ 104), providing that 
“the master of every ship shall, so far 
as the case permits, have the same 
rights, liens, and remedies for the re- 
covery of his wages which, by this 
act, or by any law or custom, any sea- 
man not being a master has for the 
recovery of his wages,” the master 
has a lien for wages enforceable in 
the admiralty courts of Hngland, al- 
though the master has no lien by 
maritime law and although the lien is 
given by a foreign statute. The Wex- 
ford, 3 Fed. 577. (4) Under the Ad- 
miralty Court Act of 1861, the master 
was held to have such a lien. See The 
Edwin, Brown. & L. 281, 167 Reprint 
365. (5) For cases holding a con- 
trary doctrine prior to the enactment 
cf such statutes see Smith v. Plum- 
mer, 1 B. & Ald. 575, 106 Reprint 213; 
Wilkins v. Carmichael, 1 Dougl. 101, 
99 Reprint 70; Bristow v. Whitmore, 
9 H. L. Cas. 391, 11 Reprint 781 [rev 
A De G. & J. 325, 61) Ch. 255, 45 Re- 
print 126, and aff Johns. 96, 70 Re- 
print 354, 4 Kay & J. 743, 70 Reprint 
308]. (6) A mortgagee in posses- 
sion is entitled to a release of the 
ship in an action against it by the 
master for wages, upon giving bail in 
the action. The Ringdove, Swab. 310, 
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As a general rule the master of a vessel, 
who has made necessary advances or disbursements 
from his own funds for expenses and liabilities in- 
curred, during the voyage, has, at common law, and 
in some jurisdictions by statute, a lien therefor on 


the vessel,*® and freight,®° and cargo,®! which may 


166 Reprint 1151. (7) The lien at- 
taches only to the vessel on which the 
wages were earned. The Julindur, 1 
Spinks 71, 164 Reprint 42. 


{f] In Canada a master is entitled 
by statute to a lien on the vessel for 
his wages Symes v. The City of 
Windsor, 4,Can. Exch. 362 [aff 4 Can. 
Exch. 400];  Reide v. The Queen of 
the Isles, 3 Can. Exch. 258. But com- 
pare Bergman v. The Aurora, 3 Can. 
HXxch. 228 (such statute held not to 
be retroactive, and the master had no 
lien for wages). a 


{g] American master of British 
vessel, registered in Canada, em- 
ployed in an American port is entitled 
to a lien on the ship for wages under 
English and Canadian shipping acts. 
The Rupert City, 213 Fed. 268. 


46. Alabama Dry Dock, etce., Co. 
v. Foster, 31 F. (2d) 394 [rev sub nom. 
The Else, 27 F. (2d) 935 (certiorari 
den 280 U. S. 555 mem, 50 SCt 16 mem, 
74 L. ed. 611 mem)]; Shaw v. Gookin, 
7 N. H. 16; Van Bokkelin v. Ingersoll, 
5 Wend. (N. Y.) 315 [rev 7 Cow. 670]. 
See Jenkins v. Wheeler, 27 N. Y. 
Super. 575 [aff 2 Abb. Dec. 442, 3 
Keyes 645, 4 Transcr. A. 450, 37 HowPr 
458] (the master’s rights rest solely 
upon the terms of his contract, with 
which the earning of freight has noth- 
ing to do); Atkinson v. Cotesworth, 3 
B. & C. 647, 10 ECL 294, 107 Reprint 
873, 1 CC. & BP. 339,12. ECE 203; 171 Re- 
print 1221 (the master has no lien on 
the freight for wages, unless it is a 
matter of stipulation between him- 
self and the owners); Smith v. Plum- 
mer, 1 B. & Ald. 575, 106 Reprint 212 
(the master of a ship has no lien on 
freight for his wages, or for disburse- 
ments on account of the vessel, or for 
premiums paid out abroad for the 
purpose of procuring cargo). 

47. Adams v. The Wyoming, 1 F. 
Cas. No. 71, 2 N. J. L. J. 275; Drink- 
water v. The Spartan, 7 F. Cas: No. 
4,085, 1 Ware 145. 


48. The Arcturus, 17 Fed. 95 (hold- 
ing that his rights rest solely upon 
the terms of his contract, with which 
the earning of freight has nothing to 
do). 

[a] Where master does not unload 
cargo, he is only entitled to a lien 
upon such of the freight as the vessel 
has actually earned, that being the 
freight less what it costs to unload. 
The Arcturus, 17 Fed. 95. 


49. The Louis Olsen, 57 Fed. 845, 
6 CCA 608 [rev 52 Fed. 652]; Gardner 
v. The New Jersey, 9 F. Cas. No. 5,233, 
1 Pet. Adm. 223; Sturtevant v. Brew- 
er, 17 N. Y. Super. 628. 


[a] In England (1) under the Mer- 
chants’ Shipping Act of 1894 and prior 
Similar statutes, the master has a lien 
on his vessel for all disbursements 
and liabilities properly incurred by 
him on account of the vessel. Morgan 
v. Castlegate SS, Go. [1s931A. (Co 38 
The Orienta, [1895] P. 49; The Ripon 
City eS 9 el ane Os (2). 
formerly held that the Admiralty Act 
of 1861 gave the master a maritime 
lien on his vessel for disbursements 
(The Feronia, L. R. 2 A. & EB. 65; The 
Maty eAmne cis, aity HeeAN & ans; seine 
Fairport, 8 P. D. 48; The Panthea, 1 
Aspin. 133; The Edwin, Brown. & L. 
281, 167 Reprint 365; The Glentanner, 


It was: 


be enforced after the return of the vessel to her 


Swab. 415, 166 Reprint 1192), (3) but 
the doctrine of these cases was later 
overruled and it was held that such 
act did not give the master such a 
lien (The Sara, 14 App. Cas. 209). (4) 
For cases, prior to such statutes, hold- 
ing that the master had no such lien 
see Wilkins v. Carmichael, 1 Dougl. 
101, 99 Reprint 70; Hussey v. Christie, 
9 East 426, 103 Reprint 636, 13 Ves. Jr. 
594, 33 Reprint 636; Bristow v. White- 
more, 9 H... Cas: 391) 1) Reprint 73a 
[rev 4 De G. & J. 425, 61 EngCh 255, 
45 Reprint 126, and aff Johns. 96, 70 
Reprint 354, 4 Kay & J. 743, 70 Re- 
print 308]. (5) A master suing un- 
der the Admiralty Act of 1861, on a 
contract of special service, had no 
maritime lien for damages for wrong- 
ful dismissal. The _British Trade, 
[1924] P. 104. 


[b] In Canada, by statute, the 
master of a vessel is given a lien for 
disbursements made and liabilities 
incurred by him on account of the 
vessel. Detroit Third Nat. Bank v. 
Symes, 4 Can. Exch. 400; Reide v. 
The Queen of the Isles, 3 Can. Exch. 
258. But see prior to statute Land v. 
Malden, 5 U. C. Q. B. (Ont.) 309 (the 
master of a vessel has no claim or 
right against the owners to detain the 
ship or freight for wages, or any dis- 
bursements made by him on account 
of the ship). 


[c] Imsurance received for the ves- 
sel’s loss is not covered by such a lien. 
Kymar v. Lawrence, 8 La. 38. 


[d] Personal expenses on shore.— 
A master is not entitled to a maritime 
lien on the ship for his personal ex- 
penses on shore, although incurred in 
connection with the owner’s business. 
The Rupert City, 213 Fed. 263. 


fe] Bight to possession.—Such a 
lien cannot give a master a legal 
right to possession of the ship as 
against the owners. Muir v. The 
Brisk, 17 F. Cas. No. 9,901, 4 Ben. 252. 


50. Drinkwater v. The Spartan, 7 
EB. Cas. No. 4,085, 1 Ware 145; The 
Packet, 18 F. Cas. No. 10,654, 3 Mason 
255; Call v. Richards, 1 Gray (Mass.) 
179; Lewis v. Hancock, 11 Mass. 72; 
Sturtevant v. Brewer, 17 N. Y. Super. 
628; Van Bokkelin v. Ingersoll, 5 
Wend. (N. Y.) 315 [rev 7 Cow. 670]. (a 
master has a lien upon freight for 
port fees, repairs, supplies, and all 
necessary expenses in a foreign port, 
and payment thereof to the shipowner 
does not discharge such lien after no- 
tice to the consignee); Morgan vy. Cas- 
tlegate SS. Co., [1893] A. C. 38 (hold- 
ing, however, that the Merchant Ship- 
ping Act of 1889, under which such 
lien exists, gives a lien only in cases 
in which the master has authority to 
pledge the credit of the owner, and 
there can be no lien for freight where 
there is not a lien on the shin in re- 
spect of the same debt); White v. 
Baring, 4 Esp. 22, 170 Reprint 628. 
But see Smith v. Plummer, 1 B. & Ald. 
57D, LOG sRieprint 213 Aton soneay. 
Cotesworth, 3 B. & C. 647, 10 ECL 294, 
107 Reprint 873, 1 C. & PB. 339; 12 HCL 
203, 171 Reprint 12217. 


51. Newhall v. Dunlap, 14 Me. 180, 
31 AmD 45; Sturtevant v. Brewer, 17 
N. Y. Super. 628. 


[a] Expenditure for purchase of 
cargo.—Where a master has authority 
to purchase a cargo, and he draws a 
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home port.®2 A master has no lien on the vessel 
for unliquidated damages for a breach of his con- 
tract of employment.°? 


[§ 395] c. What Law Governs. As a general rule 
a master’s rights relative to his lien for wages and 
disbursements are governed by the law of the coun- 
try to which his vessel belongs,°* and the admiralty 
courts of the United States will enforce a lien giv- 
en by the law of such country, although in the par- 
ticular case the master is not entitled to a lien un- 
der the laws of the United States;°° but where the 
contract is made in a foreign port, in the absence 
of evidence as to the law there, the general maritime 
law of the forum will be presumed to control.°® 


[§ 396] d. Priorities.*7 In general the master’s 
lien for wages and disbursements, when recognized, 
has priority over all other claims against the ves- 
sel,°>’ except claims for salvage,°® damages by col- 
lision,®® unpaid dock dues,®! and seamen’s wages.°? 


SHIPPING 


[§§ 394-396 


Under a statute giving the master of a vessel the 
same lien for wages as seamen, under the maritime 
law, it would seem that the master’s len would 
take precedence next over the liens of the seamen;°* 
however, a claim for wages cannot be set up against 
a claim for which the master is personally respon- 
sible.6* The master’s lien for wages has been-held 
to outrank claims for necessaries,°° except as to 
claims for which the master is personally respon- 
sible.6* It has also been held that a master’s lien 
against the vessel for wages or disbursements is to 
be preferred to claims of mortgagees®* and judg- 
ment creditors of the vessel.°® 


As against holder of bottomry bond.°® Where 
the master binds himself by a bottomry bond, he 
cannot claim priority for his wages as against the 
bondholder,?° but a master’s lien for wages or dis- 
bursements outranks claims of holders of bottomry 
bonds on which the master is not personally hable,’* 


bill making himself personally liable, 
and with the proceeds purchases a 
cargo, he has a lien thereon for his 
indemnity which is not destroyed by 
the death of the owner. Newhall v. 
Dunlap, 14 Me. 180, 31 AmD 45. 


52. Sturtevant v. Brewer, 17 N. Y. 
Super. 628. 


53. The Laurel, 113 Fed. 373. 


[a] Master has no lien upon cer- 
tificate of registry or ship’s papers in 
case of a wrongful dismissal. The 
St. Olaf, 2 P. D. 113. See Gibson v. 
Ingo, 6 Hare 112, 31 EngCh 112, 67 
Reprint 1103. 


54 The Velox, 21 Fed. 479; Covert 
v. The Wexford, 3 Fed. 577; The 
Countess of Dufferin, 6 F. Cas. No. 
3,280, 10 Ben. 155. 


[a] Nationality of vessel.—Where 
a citizen of the United States con- 
tracts with another also a citizen, to 
act aS master of a vessel which car- 
ries the British flag and is registered 
in the name of a British subject, but 
of which fact the master is ignorant 
until after the contract is made, as 
between them the vessel is a United 
States vessel and the master’s right 
to a lien is governed by the law of the 
United States and not by the law of 
England. Chisholm v. The J. L. Pen- 
dergast, 32 Fed. 415 [rev 29 Fed. 127]. 


{b] Lex fori applied.—Under Mer- 
chant Shipping Act (1894) § 167 (57 
& 58 Vict. c 60) a master could claim 
priority as against an intervening 
mortgagee. The Tagus, [1903] P. 44. 


55. The Felice B., 40 Fed. 653; The 
Wexford, 3 Fed. 577; The Havana, 11 
F. Cas. No. 6,226, 1 Sprague 402. 


{a]_ Rule applied to lien given by: 
(1) British law. The Rupert City, 
213 Fed. 263. (2) Canadian law. 
The Rupert City, supra. (3) Cuban 
law. The Estrada Palma, 8 F. (2d) 
103. (4) Italian law. The Angela 
Maria, 35 Fed. 430. 


[b] In Canada Admiralty Act 
(1861) § 10, which extends jurisdic- 
tion to “any claim by a seaman of any 
ship,” permitted the court to apply 
the law of Norway in an action by the 
master for wages due for services 
rendered on a verbal contract made in 
the United States between a Nor- 
wegian owner and a Norwegian mas- 
ter for services on a Norwegian ship 
registered in Norway. Jacobsen vy. 
The Fort Morgan, 19 Can. Exch. 165, 
49 DomLR 123 [aff 59 Can. S. C. 404, 
51 DomLR 149]. 


56. Howard v. The Georgia, 46 Fed. 
669. 
[a] Lex fori and not lex loci con- 


tractus applies, and a foreign master 
has a maritime lien for his wages up 
to the date of the arrest of the ship; 
Merchant Shipping Act (1894) § 167 
(57 & 58 Vict. ec 60) applies to all 
British and foreign vessels. The 
Tagus, [1903] P. 44. 


57. Priority of maritime liens in 
general see Maritime Liens §§ 92-114. 


58. The Panthea, 1 Aspin. 133. 


[a] Master’s lien on freight is 
prior to the liens of general creditors. 
Drinkwater v. The Spartan, 7 F. Cas. 
No. 4,085, 1 Ware 145. 


[b] Sheriff’s fees.—The claim of a 
sheriff for his fees after execution and 
seizure of a vessel is postponed to a 
master’s claim for wages. The Ile de 
Ceylan, [1922] P. 256. 


59. The Panthea, 1 Aspin. 133. 


[a] After salvor, the master takes 
precedence for wages earned. The 
Gustaf, Lush. 506, 167 Reprint 230. 


60. The Pride of the Ocean, 7 Fed. 
247; The Panthea, 1 Aspin. 133. But 
see The Adolph, 7 Fed. 501 (where the 
master’s claim was. sustained as 
against intervening cargo insurers). 


61. The Emilie Millon, [1905] 2 K. 
B. 817 (under Mersey Dock Acts Con- 
solidation Act, dock dues will have 


priority over a master’s lien for 
wages). 
62. Priorities of seamen’s liens for 


wages generally see Seamen § 525. 


63. See Maritime Liens § 104. 
64 See Maritime Liens § 104. 
65. The Queen No. 2,19 L. T. Rep. 


N. S. 706; The Gustaf, Lush. 506, 167 
Reprint 230. 


[al Shipwright’s lien is postponed 
to master’s wages earned prior, but 
not to wages earned subsequent, 
to the time when the vessel entered 
the shipwright’s yard. The Gustaf, 
Lush, 506, 167 Reprint 230. 


66. The Eva, [1921] P. 454; 
Jenny Lind, L. R. 3 A. & EB. 529. 


[a] Where master who is also part 
owner gives an order on which neces- 
Sarles are supplied the ship, the neces- 
Saries claimants are entitled to pay- 
ment in priority to the claim of the 
master for his wages. The Eva, 
[1921] P. 454; The Jenny Lind, L. R. 
3 A. & BH. 529. 


The 


67.. \The, Mary. Ann, a7 Re i Ate 
Hy, 8; The Uimeriek 1 Be py 4i11- The 
Hope, 1 Aspin. 563; The Chieftain, 


Brown. & L. 212, 167 Reprint 316; 
Bristow v. Whitmore, 9 H. L. Cas. 391, 
11 Reprint 781; Symes v. The City 
of Windsor, 4 Can. Exch. 462 [aff 4 
Can. Exch. 400].: But see Lister v. 
Payn, 11 Sim. 348, 34 EngCh 348, 59 
Reprint 908 (where the master threat- 
ened to bring an action on account 
of his claim of lien for disburse- 
ments, a restraining injunction was 
granted in favor of the ship’s mort- 
gagee). 

[a] Master’s lien is prior to ordi- 
nary claims by mortgagees, but not to 
any portion of the mortgage debt, the 
payment of which the master has per- 
sonally guaranteed to the mortgagees. 
The Bangor Castle, 8 Aspin. 156. 


[b] Services as supercargo.—The 
master was entitled to add to his 
claim for wages and disbursements 
wages aS a Seaman for his Services as 
supercargo, to be paid in priority to 
euch mortgagee. The Tagus, [1903] 


68. The James W. Elwell, [1921] 
P. 351. 


_ 69. Bottomry bonds generally see 
infra §§ 460-483. 


70.) ‘Ehe ‘Salacia, 9 \“Jursan. Souve 
The Hmma, 4 Newfoundl. 723. 


[a] Master of foreign ship having 
by the bottomry bond bound himself 
as well as the ship and freight can- 
not enforce his lien for wages as 
against the bondholder. The Jona- 
rae Goodhue, Swab. 524, 166 Reprint 


71. The Felice B., 40 Fed. SDs 
The Irma, 13 F. Cas. No. 7,064, 6 Ben. 
iy "her Darins as viet OueA. 7k Ri, 260; 
The Hope, 1 Aspin. 4§3; The Salacia, 
9 Jur. N. S. 27; The Jonathan Good- 
hue, Swab. 524, 166 Reprint 1246; The 
William, Swab. 346, 166 Reprint 1161. 
See also In re Cargo ex Galam, Brown. 
& L. 167, 167 Reprint 327, 2 Moore P. 
C. N. S. 216, 15 Reprint 883 (holding 
that a master’s lien for freight and a 
claim for general average was prefer- 
able to a respondentia bond). 


[a] Covenant by master that he 
had authority to charge the vessel, 
and that the vessel and cargo, with 
the freight, should at all times after 
the voyage be liable for the payment 
of the amount due under the bond 
does not affect his right to be paid his 
wages in priority to the bondholder. 


The Salacia, 9 Jur. N. S. 27. 


For later cases, developments and changes in the law see Annotations, 


Same title and section number, 


§§ 396-399] 


although a claim for wages earned on previous voy- 
ages will not be given priority.*? Further, the gen- 
eral rule that a master, who has bound himself as 
well as ship and freight. for the payment of a bot- 
tomry, is not entitled to payment of his own claims 
in priority will not be aeted upon where the bottomry 
bondholder will not be prejudiced by the master 
being paid before him.73 


[§ 397] e. Loss of Lien. A master’s lien may be 
lost or waived by his acts inconsistent therewith,’4 
as by his unreasonably delaying to enforce it,7® 
or by his failing to pay for his stock in the company 
owning the vessel,*® and it has been held that it 
may be waived by agreement.77 


[§ 398] HE. Liabilities of Master’*>—1. In General. 
As a general rule the master of a vessel is personally 
liable on all contracts made by him relative to the 
ordinary employment of the vessel,*® as for nec- 
essary supplies®® or repairs,*! unless he contracts 
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own liability,** or unless the person furnishing the 
supplies has funds of the owner in his hands suffi- 
cient to pay therefor.84 Where a master acts as 
bailee of certain articles, he is not liable for their 
loss if he uses ordinary care in keeping them.*® 
Under a statute rendering a master liable to fine 
because of his failure to enter upon the log book a 
statement of the effects left on board by a seaman 
and of the amount due to him on account of wages, 
where a seaman is “left behind,” the master may 
be lable for a penalty where he fails to make such 
an entry in the case of a deserter in a foreign port.’¢ 


[4 399] 2. For Negligence or Misconduct—a. In 
General. It is the duty of a master to use reason- 
able skill, care; and diligence in the performance 
of his duties;** if he does so, he is not liable to 
his owners for losses arising for unavoidable acci- 
dents,** mere errors of judgment,®® or failure of 
success;°° he is, however, personally liable for 
damages occasioned by his negligence or misconduct 


on the owner’s eredit,>* or stipulates against his 


The Mugenie, L. R. 4 A. & E. 
The Hope, 1 Aspin. 563. 


72. 
123; 


73. The Edward Oliver, L. R. 1 A. 
& EH. 379. ; 
[a] Marshaling assets.—Where a 


master has bound himself in addition 
to the ship, cargo, and freight on.a 
bottomry bond, and proceeds from the 
ship and freight are insufficient to 
satisfy both the bond and the mas- 
ter’s claim for wages and disburse- 
ments, but the proceeds of the ship, 
cargo, and freight will cover all, the 
court will marshal the assets so that 
the master will be paid in priority out 
of the ship and freight, leaving the 
bondholders to fall back upon the 
cargo for the balance of their claim, 
and the owners of the cargo cannot 
take themselves out of the operation 
of this rule by the holders of the bond. 
The Eugenie, L. R. 4 A. & BE. 123. 


74. See Covert v. The Wexford, 3 
Fed. 577; The Rainbow, 5 Aspin. 479. 
[a] Release of personal claim 


against owners by the master does 
not release the vessel from his lien, 
and he may enforce it against per- 
sons who, as mortgagees, have become 
interested in the ship without notice 
of the lien. The Chieftain, Brown. & 
L. 212, 167 Reprint 340. 


[b] Acceptance of promissory note 
by the master from part of the co- 
owners for the amount of his claim, 
which note has never been paid, does 
not take away his lien upon the ship, 
although sold to, and paid for by, a 
third party in ignorance of the debt. 
The Aura, Young Adm. (N. S.) 54. 


{c] Taking mortgage on ship does 
not cause the master to lose his lien. 
The Albion, 1 Aspin. 481. 


75. The Chieftain, Brown. & L. 212, 
167 Reprint 316. 


[a] Statute of limitations.— While 
discretionary admiralty courts will 
usually adopt the state statute of lim- 
itations, and where a master’s claim 
of lien for wages was not sought to 
be enferced for five years, it was 
barred by laches.’ The Ft. Gaines, 24 
F. (2d) 438. 

[b] Intervention.—A master can- 
not, by an interventing libel, avail 
himself of an original libel in order 
to obtain the benefit of a statutory 
lien for wages which has expired by 
limitation. The Short Cut, 6 Fed. 630. 


76. The Short Cut, 6 Fed. 630 


to passengers,?! 


(such failure of a master will defeat 
his claim for wages under a statute 
giving him a lien, in advance of the 
payment of the debts of the vessel). 


77. The Countess of Dufferin, 6 F. 
Cas. No. 3,280, 10 Ben. 155. 

78. Liability of master for wages 
of seamen see Seamen §§ 425-427. 

Liability of master of tug on prom- 
ise to pay for injury to tow see Tow- 
age [38 Cye 553]. 


79. Fox v. Hoh, 9 F. Cas. No. 6,012, 
4 Ben. 278, 36 Conn. 558; Stocker v. 
Corletti 5 \S.4C, 9a. 2365) Syadnor.-yv; 


Hurd, 8 Tex. 98. 


[a] Contract for transportation in 
payment of debt.—A master is per- 
sonally liable on a contract for the 
transportation of goods in discharge 
of a debt due from him, part of which 
does not rest on a maritime contract. 
Hox Ve Holt 9) Ha Cas; eNO. 5, 0125, 84 
Ben. 278, 36 Conn. 558. - 


{b] Surgical attention.— Where 
the master of a vessel on which a boy 
has been injured by the negligence of 
the crew takes him to the office of a 
physician and requests that surgical 
attention be given him, and the atten- 
tion is given, the physician can re- 
cover from the master for the serv- 
ices rendered. Berry v. Pusey, 80 Ky. 
166. 


80. Farmer v. Davies, 1 T. R. 108, 
99 Reprint 1000. ‘ 


81. Henshaw v. Rollins, 5 La. 335, 
25 AmD 180; Mead v. Buckner, 2 La. 
282; Sydnor v. Hurd, 8 Tex. 98; 
Elmville, [1904] P. 319; Essery v. 
Cobb, 5 C. & P. 358, 24 BCL 604, 172 
Reprint 1010. 


32.) Stoeker) vi Corlett; 5318, (Ck. 
236; Sydnor v. Hurd, 8 Tex. 98; Hs- 
sery v. Cobb, 5 C. & P. 368) 24 BCL 
604,172 Reprint 1010. 


[a] Where supplies are ordered 
for ship by owner before the appoint- 
ment of the master, although some 
are not delivered until afterward, yet 
as no personal credit is given to the 
master, he is not answerable for any 
of them. Farmer v. Davies, 1 T. R. 
108, 99 Reprint 1000. 


83. Sydnor v. Hurd, 8 Tex. 98. 


84. Bissell v. Boznam, 17 N. C. 229 
(a person furnishing supplies to a 
master in a foreign port for the use 
of his vessel cannot charge the mas- 
ter therefor if such person subse- 


third persons on or about his ves- 


quently has funds of the owner in his 
hands sufficient to reimburse himself, 
although he pays them over without 
deduction). 


85. Pender v. Robbins, 51 N. C. 207. 


86. Colbourne v. Lawrence, [1917] 
21K. Bi 857. 


87. See cases infra this note. 


[a] Indorsement of bill of lading. 
—Where there is no legal and just 
claim for demurrage or otherwise, it 
is the master’s: duty to give a clear 
bill of lading, and if he indorses an 
unfounded claim upon it he is liable 
for nominal damages, although he 
honestly believes such claim to be 
valid, but he is not liable in such a 
case for vindictive or punitive dam- 
ages. Paterson v. Dakin, 31 Fed. 682. 


[b] Where master issues fraudu- 
lent bill of lading, he is liable in dam- 
ages to an assignee thereof in good 
faith who makes advances thereon, 
and where he is part owner of the 
vessel, such damages may be recoy- 
ered against the vessel to the extent 
of his interest therein. Montell v. 
Roa nee H. Rutan, 17 F. Cas. No. 

,724, 

[c] Fempcrary insanity of the 
master resulting from exhaustion 
caused by his efforts to save the ves- 
sel from destruction is a good de- 
fense to an action against him for 
the negligent destruction of his ves- 
sel. Williams v. Hays, 157 N: Y. 541, 
52 NE 589, 68 AmSR 797, 43 LRA 253. 


88. Dean v. Angus, 7 F. Cas. No. 
3,703, Bee 378. 


89. Dean v. Angus, supra; Hussey 
v. Christie, 9 Hast 427, 103 Reprint 
636. 


Faulty navigation see supra § 335. 


90. Dean v. Angus, 7 F. Cas. No. 
3,703, Bee 378. 

91. Keene v. Lizardi, 5’ La. 431, 
25 AmD 197. See White v. McDon- 


ough, 29 F. Cas. No. 17,552, 3 Sawy. 
311 (holding a soldier, for whose 
transportation the government had 
contracted, but who was discharged 
at sea during the voyage, not to have 
the status of a passenger). 


[a] Gambling.—A master is liable 
to make good the loss, where a com- 
mon gambler cheats a minor passen- 
ger out of a sum of money, and he 
fails after notice to compel restitu- 
tion. Smith v. Wilson, 22 F. Cas. No. 
£35128. oll Lower CN ey.) ava. 
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not liable criminally for simple negligence.°* 


[§ 400] b. For Acts of Subordinates. The mas- 
ter of a vessel is ordinarily liable for the acts of 
all persons under,®® or supposed to be under,’ his 
command while engaged about their ordinary duties 
as subordinate officers of the vessel or as seamen; 
and this may be true although seamen were acting 


sel,?2 or to his owners,®? as for barratry.°* A mas- 
ter is also liable for damages caused by his negli- 
gence or misconduct to shippers,?® as where he 
fails or refuses to deliver any part of the cargo 
in accordance with the bill of lading pertaining 
thereto;?® but he is not so liable if he exercises 
proper care and diligence in receiving and caring 


for the cargo.®* 


Criminal responsibility. Under a statute provid- 
ing that a master who omits any ia 
and requisite to preserve the ship from loss or serious 
damage shall be guilty of a misdemeanor, a master is 


Rhodes v. Roberts, 
(Ala.) 145; Eyre v. Norsworthy, 4 C. 
& P. 592, 19 ECL 622, 172 Reprint 800; 
Tarleton v. McGawley, 1 Peake N. P. 
270, 170 Reprint 153. 

{a] Gicensee.—A master is liable 
to a person invited to go aboard his 
vessel for personal injuries caused 
by the master’s negligence in piling 
goods along the passageway to the 
vessel. Leathers v. Blessing, 105 U. 
SE (2G, Aa We elk TR: 

93. U. S.—Union Ins. Co. v. Dex- 
ter, 52 Fed. 152; Atkyns v. Burrows, 
2 F. Cas. No. 618, 1 Pet. Adm. 244. 


Brannan v. Hoel, 15 La. Ann. 
Goldenbow v. Wright, 18 La. 371. 


Smith, 12 Cush. 


92. 


La. 
308; 

Mass.—Brown v. 
366. 

N. Y.—Naughton v. McWilliams, 
102 Misc. 706, 169 NYS 411. 

S. C.—Reeves v. Burrows, 10 S. C. 
Loe 427. 

Can.—The 
Notes 127. 


See Brown v. The Alliance No. 2, 
19 I. C. 529 (the master held respon- 


Huron, 6 CanLTOcc 


sible for the value of lost fishing 
gear). 
[a] Damages.—Where the master 


of a whaling vessel abandons the voy- 
age and wrongfully sells the property 
of the owners on board, reasonable 
damages for breaking up the voyage 
may be recovered in an action against 
him, but conjectural or possible prof- 
its cannot be taken into considera- 
tion; and the subsequent collection 
from him of a part of the proceeds of 
such sale is no bar to an action 
against him for breaking up the voy- 
age and disposing of the property, but 
merely reduces the damages. Brown 
v. Smith, 12 Cush. (Mass.) 366. 


[b] Diability over.—(1) Where the 
owners are compelled to pay a fine 
or damages by reason of the master’s 
misconduct, the master is liable over 
to the owners for the amount so paid. 
Brannan v. Hoel, 15 La. Ann. 308; 
Purviance v. Angus, 1 Dall. (Pa.) 180, 
1 L. ed. 90, 237; Bucklin v. Miller, 12 
Wiatshld 2, 040 8 Pewee, | G2) Under 
favorable circumstances the court 
may reduce the quantum of damages 
below what the owners have paid. 
Purviance v. Angus, supra. 


[c] . Where master improperly dis- 
charges mate, he is liable to the own- 
ers for damages occurring to them 
thereby. Atkyns v. Burrows, 2 F. 
Cas. No. 618, 1 Pet. Adm. 244. 


[d] Waster of whaling vessel is 
liable to the owners for essentially 
violating any of the material orders 
or instructions under which he sails. 


Brown v. Smith, 12 Cush. (Mass.) 
366. 
{e] Waiver.—Where the owners 


of a vessel take the cargo of their 
master and state that they find no 


1 Stew.) fault with him, 


wful act proper 


they thereby waive 
his disobedience of orders in sailing 


on a different voyage from the one 

he was instructed to follow. Cod- 

wise v. Hacker, 1 Cai. CN. Y.) 526. 
94. Anonymots, 2 Ch. Cas. 238, 22 


Mentz v. Maritime Ins. 


Reprint 925; 
(barratrous 


Go. E190 eK: Teese 
deviation). 

Definition and essentials of barra- 
try see Marine Insurance §§ 292-295. 


95. Union Ins: Co, v Dexter, 52 
Fed. 152; Kennedy vy. Dodge, 14 F. 
Casi Noy 70701) We Bent 311 Se knox. 
The INinettas L4" HY (Cassino mG obe. 
Crabbe 634, 5) ‘Pabd “33s Syae Con ey. 
Ipil, 41 Philippine 770; Patton v. 


Magrath, 24 S. C. L. 162, 33 AmD 98. 


[a] Covenant or agreement to the 
contrary is not valid. Robles v. Her- 
manos, 41 Philippine 811. 


[b] Tsiability as insurer.—Where 
the master violates a contract not to 
take additional cargo, he becomes an 
insurer and is liable for any loss 
which may afterward occur. Knox v. 
The Ninetta, 14 F. Cas. No. 7,912, 
Crabbe 534, 3 PaLJR 173, 5 PaLJd 23. 

[ce] SIhiability of master for lost or 
stolen gcods see Watkinson v. Laugh- 
ton, 8 Johns. (N. Y.) 213; Pender v. 
Robbins, 51 N. C. 207; Morse v. Slue, 
1 Vent. 190, 238, 86 Reprint 129, 159. 


[ad] Stowage.—A master is not au- 
thorized to stow goods on deck with- 
out the consent of the owner, and 
goods so stowed are at the risk of 
the master, and when unavoidably lost 
or damaged, he cannot protect himself 
from liability within the exception of 
“dangers of the seas.” The Rebecca, 
20 EF. Cas. No. 11,619, 1 Ware 187. 


[e] Where master failed to keep 
proper lookout and to use due care in 
the draw of a dam, he rendered him- 
self liable for loss of cargo resulting 
from the collision caused thereby. 
The SB eAuUScin white moo mse Comodo 


{f] Fact that master subjects car- 
go to risk of possible damage or de- 
struction does not render him per- 
sonally liable, if no damage actually 
occurs. Gaither v. Myrick, 9 Md. 118, 
66 AmD 316. 


96. Stille v. Traverse, 28 F. Cas. 
No. 13,444, 3 Wash. C. C. 43. 


[a] Conversion.—An unjustifiable 
refusal by a master to proceed on the 
voyage or deliver the cargo will be a 
conversion of it. Portland Bank v. 
Stubbs, 6 Mass. 422, 4 AmD 151. 


[b] Refusal to surrender goods for 
which bill of lading was issued.—(1) 
A master of a vessel, who receives in 
good faith, on board of his vessel, 
goods from one who has obtained a 
sale and delivery of them by fraud, 
that would authorize the vendor to 
disafirm the sale, but without notice 
of the fraud, or of ‘any facts and cir- 
cumstances which should have excit- 
ed the suspicions of a man of ordi- 


under directions of a pilot.” 
to accompany a vessel on a voyage, he is under the 
command of the master of the vessel, and the master 
is lable for his acts of negligence or misconduet 
while in the performance of his duties;* but where 


Where a pilot is hired 


nary care and caution, and stows the 
goods, and issues a bill of lading bind- 
ing him to deliver the goods at a re- 
mote port, stands in the position of, 
and is entitled to the pretection which 
the law allows to, a bona fide purchas- 
er. Caldwell, v. Bartlett, 10 N. S 
Super. 341. (2) Where a master has 
issued bills of lading in good faith to 
a person returning shipping receipts, 
issued to the true owner on his put- 
ting the goods on board for trans- 
portation, he is not liable in trover 
to the shipper on a demand of the 
goods, unless the shipper upon mak- 
ing such demand surrenders the bills 
of lading, or indemnifies him against 
them and against all damages aris- 
ing from the delay necessary to un- 
load the goods. Keyser v. Harbeck, 
10 N. Y. Super. 373. 


97. Mepham v. Biesel, 9 Wall. 370, 
19 L. ed. 677 [aff 3 F. Cas. No. 1,450, 
1 Woolw. 225]; Cheviot v. Brooks, 1 
Johns. (N. Y.) 364. 


98. Deacon v. Evans, [1911] 1 K. 
Be 57a 


99. The City of New York, 25 Fed. 
149; Daret ‘v. ‘Gray; 12 La. Ann.) 39/4; 
Keene v. Lizardi, 5 La. 431, 25 AmD 
rae Denison v. Seymour, 9 Wend. (N. 

ee 


[a] Master is liable to same ex- 
tent as though he were owner, for the 
negligent acts of those under his au- 
thority, whether such persons were 
employed by himself or the owner. 
Wennedy. veo Evy alle = Or UNe aXon oro mae 
40 N. Y. Super. 347]. 


1. Kennedy v. Ryall, supra. But 
see Nicholson v. Mounsey, 15 East 384, 
104 Reprint 890 (the master of a sloop 
of war was not answerable for dam- 
age caused by her running down an- 
other vessel when she was being navi- 
gated by a lieutenant). 


[a] Wisit of health officer to ves- 
sel does not divest the master of his 
general power and control, or relieve 
him from liability for the negligence 
of his subordinates. Ryall v. Ken- 
nedy, 40 N. Y. Super. 347 [aff 67 N. 
WAS 79k 


_ 2. Bowcher v. Noidstrom, 1 Taunt. 
568, 127 Reprint 954. 


3. Martin v. Farnsworth, 33 N. Y. 
Super. 246, 41 HowPr 59 [aff 49 N. Y. 
555]; Denison v. Seymour, 9 Wend. 
(N. Y.) 9 (holding the master liable, 
although the pilot, who had received 
his appointment directly from the 
Owner, was at the steering wheel and 
had exclusive control and direction of 
the vessel's course when the vessel 
collided with another). See The 
Transfer No. 12, 221 Fed. 409, 412, 
137,CCA 207 [aff sub nom. The Tice- 
line, 208 Fed. 670] (“Because in 
small vessels on inland waters the 
master stands his watch just as the 
pilot does, it is not unnatural to re- 
gard whichever is on duty as master 
... there is but one master, who is 
not only navigator, but judge of and 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 400-402] - 


the pilot is a compulsory one, that is, one whom 
the master of a vessel is required by statute to take 
on board for the pilotage of his vessel in or out of 
certain ports,* or on certain rivers,® the master ordi- 
Where part of the 
cargo is lost by the negligence and misconduct of the 
crew, with the crew the master must contribute his 


narily is not lable for his acts. 


proportionate part of the loss.® 


[§ 401] 3. Liability of Hither Master or Owner, 
or Both. Whilst in maritime law the master, as well 
as the owners of a vessel, is liable as a common ear- 
rier,’ yet they are liable severally and not jointly,’ 
and the master is liable only for reasonable care and 
diligence and the exercise of such skill as his position 
The rule seems to be well 
settled that parties contracting with a master in a 
foreign port for repairs or supplies for his vessel 


is supposed to require.® 


governor over the whole adventure’’). 
But see Davis v. Houren, 6 Rob. (la.) 
255 (holding that the captain of a 
towboat is not liable to the owners 
for a collision, caused by the pilot, 
where he was asleep during the pilot’s 
watch, as it is physically impossible 
for the master to be always on deck 
and he is not liable for every act 
or omission of the other officers); 
Aldrich v. Simmons, 1 Stark. 214, 2 
HCH Si, eli “Reprant. 4571) Contra 
Yates v. Brown, 8 Pick. (Mass.) 23. 


4. The Octavia Stella, 6 Aspin. 182; 
Oakley v. Speedy, 4 Aspin. 134 (the 
master is not liable to penalties for 
infringement of rules of navigation 
where the ship is in charge of a com- 
pulsory pilot); Bennet v. Moita, 7 
Taunt. 258, 2 ECL 353, 129 Reprint 
103. See Snell v. Rich, 1 Johns. (N. 
Y.) 305 (the master was not liable 
when he was on shore at the time 
his ship was being sailed out of the 
harbor in charge of the pilot). 


[a] Harbor master.—The master 
was not liable for damages caused 
when his vessel collided with anoth- 
er when it was being navigated by 
the harbor master, and the master 
was ashore. De Harde v. The Mag- 
delena, 24 La. Ann. 267. 


5. <Che Umsinega, [1911] Bo 234. 


6. Crammer v. The Fair American, 
6 F. Cas. No. 3,347, 1 Pet. Adm. 242 
(the master must contribute accord- 
ing to his wages for goods lost by an 
embezzlement by a part of the crew); 
Wilson v. The Belvidere, 30 F. Cas. 
No. 17,790, 1 Pet. Adm. 258. 


7. Bissell v. Mepham, 3 F. Cas. No. 
1,450, 1 Woolw. 225 [aff 9 Wall. 370, 
19 L. ed. 677]; White v. McDonough, 
29 ORS (Cass) No. 17,552) 3 Sawy. 311; 
Rochereau v. The Hausa, 14 La. Ann. 
431; Patton v. Magrath, 24 S. C. L. 
162, 33 AmD 98. 


[a] Acts of stevedore.—The mas- 
ter and owners of a vessel are liable 
for the acts of stevedores employed 
by them to load their vessel. Roche- 
reau v. The Hausa, 14 La. Ann. 431. 


8. Walston v. Meyers, 50 N. C. 
174; Patton v. Magrath, 24 S. C. L. 
162, 33 AmD 98. 


[a] Where master acted only in 
his representative capacity and an ac- 
tion was brought against the owner 
and the master for injuries to a pas- 
senger, and the owner alone was li- 
able. Le Blanc v. Sweet, 107 La. 355, 
31 S 766, 90 AmMSR 303. 


9. Bissell v. Mepham, 3 F. Cas. No. 
1,450, Woolw. 225 [aff 9 Wall. 370, 
19 L. ed. 677]. 
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have a double remedy against the master or the own- 
ers on the contract,!® unless such lability be exelud- 
ed, as to the one or the other of them, by the express 
terms of the contract,'! and they may sue either the 
master or the owners of the vessel or both simul- 
taneously,’” and in enforcing this double remedy 
they may proceed by separate actions against the 


owners or master in personam, or the vessel in rem, 


10. Henshaw v. Rollins, 5 La. 335, 
25 AmD 180; Mead v. Buckner, 2 La. 
282; Marquand v. Webb, 16 Johns. (N. 
Was cus gstockeriv., Comettwo ise Caule 
236; Ex p. Bland, 2 Rose 91. But see 
Rich v. Coe, Cowp. 636, 98 Reprint 
1281 (although the master of a ves- 
sel be lessee for a term of years un- 
der covenants on the part of the own- 
ers that he shall have sole manage- 
ment, etc., the owners are still liable 
for necessaries furnished the ship on 
the order of the master without their 
knowledge or their being known to 
the person who supplied them). 


11. Ex p. Bland, 2 Rose 91. 
isa Zacharie v. Kirk, 14 La, Ann. 
13. Brookman v. The Rebecca 


Boge,-4 F. Cas. No. 1,941; Zacharie v: 
Kirk, 14 La. Ann. 433; Henshaw v. 
Rollins, 5 La. 335, 25 AmD 180; Bis- 
sell v. Bozman, 17 N.-C. 229; Frechette 
v. Martin, 21 Que. Super. 417. See 
The Felice B., 40 Fed. 653 (procedure 
against the master did not destroy 
materialmen’s rights to proceed 
against the master for the same 
debt). 


[a] Liability of other is not de- 
stroyed by charging either. Henshaw 
Vv. Rollins; 5 av 335,-25 ‘Amb 180: 


Joinder of proceeding in rem and in 
personam for same cause in admiralty 
see Admiralty §§ 139, 140. 


14. Cross references: 

Actions on charter party see supra 
§§ 337-348. 

Admiralty jurisdiction generally see 
Admiralty §§ 16-128. | 

Prosecution under immigration laws 
see Aliens § 69. 


15. Bartlette v. The Viola, 2 F. Cas. 
No. 1,083; Hammond v. Essex F., etc., 
Ins. Co., 11 F. Cas. No. 6,001, 4 Mason 
196; The Larch, 14 F. Cas. No. 8,085, 
2 Curt. 427; The Leonidas, 15 F. Cas. 
INOwse 262, (Olcott (125). Chauncey. +v. 
Jackson, 9 Ill. 435; Loring v. Loring, 
64 Me, 556. 


[a] Jurisdiction of the city court 
of New York over marine causes un- 
der Code Civ. Proc. § 317 see Warn 
vy. BHaston, etc., Transit’ Co.; 2 NYS 
620 (holding, however, that a master’s 
action for wages is not a marine cause 
within the meaning of such statute). 


16. The Grand Turk, 10 F. Cas. No. 
5,683, 1 Paine 73; The Leonidas, 15 
E.. Gas. No. 8/262; Olcott 12; - Borden 
v. The Eagle, 1 Oh. Dec. (Reprint) 
473, 10 WestLJ 137. But see The Ex- 
change, 14 F. Cas. No. 8,088, Bee 198 
(where a person was merely called 
master, but was not so in fact, the 


either simultaneously or at different periods.*3 


[§ 402] F. Actions's—1, Nature and Form of 
Remedy. A master’s proper remedy for his wages 
and disbursements is ordinarily by an action in per- 
sonam against the owners,!® and he has no right to 
proceed in rem against the vessel therefor,!® except 
where a lien on the vessel therefor is created by stat- 
ute,'” or by the law of the flag of the vessel:18 
master who is improperly discharged cannot main- 


A 


vessel was liable for his wages). 


17. The William M. Hoag, 168 U. 
S. 443, 18 SCt 114, 42 lL. eay-537 [att 
69 Fed. 742]; Whitney v. The Mary 
Gratwick, 29" EV Cast No. esol 
Sawy. 342; The W. B. Hall, 8 CanLT 
OccNotes 169. 


i [a] Under British Merchants’ Ship- 
ping Acts (1) a master has a right in 
rem for his wages and such disburse- 
ments as were necessary for the navi- 
gation of his vessel. The Beeswing, 5 
Aspin, 484; The Feronia, L. R. 2.A. & 
E. 65; The Marco Polo, 1 Aspin. 54; 
The Caledonia, Swab. 17, 166 Reprint 
994. (2) Such statutes extend to the 
masters of foreign ships and give 
them a remedy against the ship and 
freight for wages (The Milford, Swab. 
362, 166 Reprint 1167), (3) but it has 
been held that the jurisdiction of the 
eourt of admiralty over causes of 
wages of foreign masters is discre- 
tionary only (The Herzogin Marie, 
Lush. 292, 167 Reprint 126). (4) As 
to notice to, and protest by, consul see 
The Leon XIII, 8 P. D. 121; The Octa- 
vie, Brown. & L. 215, 167 Reprint 126; 
The Herzogin Marie, supra. (5) 
Privilege of the master to sue for 
wages, under 7 & 8 Vict., is confined 
to two cases: First, where wages 
claimed to be due from one who was 
owner of the ship at the time of the 
original contract; and second, where 
such owner iS bankrupt or insolvent 
at the time the claim is preferred. 
The Repulse, 2 W. Rob. 398, 166 Re- 
print 805. 


{b] Under Canada Shipping Act a 
master is placed upon the same basis 
as seamen in respect of recovery and 
remedy, as well as substantive rights, 
but jurisdiction in admiralty will be 
dependent upon the amount involved. 
Beck v. 'The Kobe, 22 Bi GC. 169, 24 
DomLR 573. 


Lien of master for wages or dis- 
bursements see supra §§ 393-397. 


18. The Estrada Palmar, 8 F. (2d) 
103; The Felice B., 40 Fed. 653; The 
Angela Maria, 35 Fed. 430; The Hava- 
na, 11 F. Cas. No. 6,226, 1 Sprague 402; 
The Pawashick, 19 F. Cas. No. 10,851, 
2 Lowell 142. 


[a] American master of British 
ship, registered in Canada, is entitled 
to a lien for wages by Canadian Ship- 
ping Act § 194, and British Merchants’ 
Shipping Act (1894) § 167, although 


employed in a port in the United 
States. The Rupert City, 213 Fed. 
263. 


{[b] Law of Norway governs con- 
tract for service between a Norwegian 
master and the owner, for a vessel 
registered in Norway, although such 
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tain a libel in admiralty to compel the owners to ful- 
fill his contract with him,'® but his proper remedy 
is an action at law for damages for the breach of the 
The owners of a vessel may sue her mas- 
ter in admiralty for damages caused by his wrongful 
acts,2! as may also a passenger who is injured there- 
Trover lies against the owners of a vessel for 
a wrongful sale by the master of cargo under cir- 
cumstances not inconsistent with the general scope 
A master who has a hen on goods 
for his disbursements may maintain trover against 
one who converts the goods;?4 but trover will not 
lie against the master for cargo unless the freight is 
paid or tendered or the payment thereof is waived,” 


contract.?° 


by.?? 


of his authority.” 
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or for goods which were lost so that they did not 


come to the use of the master.?® 


contract was made in 
States. Jacobsen v. The Fort Morgan, 
19 Can. Exch. 165, 49 DomLR 123 [aff 
59 Can. S. C. 404, 51 DomLR 149]. 


[ec] Right to possession.—The fact 
that the master of a British vessel 
claims a lien on her under the English 
law is not ground for his refusal to 
deliver the vessel to her owners. 
Muir v. The Brisk, 17 F. Cas. No. 9,- 
901, 4 Ben. 252. 


19. Montgomery v. Henry, 1 Dall. 
(Pa.) 49, 1’ AmD 223, 1°: ed. 32 [aff 
17 EF. Cas. No. 9,737, Bee 388, 2 Pet. 
Adm. 397]. 


20. Clayton v. The Bliza B. Emery, 
4 Fed. 342; Montgomery v. Henry, 1 
Dalio Cea.) 49.1 “AniD 223,10 ih ed. 82 
{aff 17 Fed. Cas. No. 9,737, Bee 388, 2 
Pet. Adm. 397]. 


21. Dean v. Angus, 7 F. Cas. Nos. 
3,702, 3,703, Bee 369, 378. 


22. Chamberlain v. Chandler, 5 F. 
Cas. No. 2,575, 3 Mason 242 (the ad- 
miralty court has jurisdiction for per- 
sonal wrongs committed to a passen- 
ger on the high seas by the master of 
a vessel, whether the wrongs be by 
direct force or consequential inju- 
ries). 


232. Ewhbank v. Nutting, 7 C. B. 797, 
62 ECL 797, 137 Reprint 316; Port- 
land Bank y. Stuhbin, 6 Mass. 422, 4 
AmD 151. 


24, Bray v. Bates, 9 Metc. (Mass.) 
237; Ingersoll v. Van Bokkelin, 7 Cow. 
(N. Y.) 670 [tev on other grounds 5 
Wend. 315] (in such a case he may 
recover the amount of his lien as 
damages). 


25. Hodgson v. Woodhouse, 12 F. 
Cals eN OD .6457 Lele CrameniiCin@ usd or 
Keyser v. Harbeck, 10 N. Y. Super. 
Si B% 


26. Hodgson v. Woodhouse, 12 F., 
Cas: Non 6572, 1" Cranch ‘CoC. 549: 


27. True v. McGilvery, 43 Me. 485. 


28. See Alexander v. Simms, 20 
Beayv. 123, 52 Reprint 549 (the master 
was properly made a party in a suit 
between shipowners for a sale of the 
cargo and a division of the proceeds). 


Parties generally see Parties 47 C. 
Jeep? ay 

Parties in admiralty see Admiralty 
§§ 145-1538. 

29. See cases infra this note. 

_{a] Joinder and splitting of ac- 
tion.—An action on the case for dam- 
ages for a master’s false represen- 


Where a master 
who is also part owner sells the cargo and receives 
the proceeds, another part owner of such cargo may 
maintain an action on the ease against him for his 


the United] tations 


and warranty of authority 


cannot be joined with an action 
against the vessel on_a draft drawn 
master. The Serapis, 37 Fed. 


by such 
3 


20. 


{[b] Variance.—Where a master 
sued for wages, alleging one hundrea 
and twenty dollars to be paid monthly 
for ‘the season,” but filed a bill of 
particulars for ninety dollars per 
month, and testimony on his part 
tended to show that a hiring for “go- 
ing wages” on such vessels as he 
commanded were from one hundred 
dollars to one hundred and twenty 
dollars a month, there was not a fatal 
variance. De Land v. Hall, 134 Mich. 
381, 96 NW 449. 


Pleading generally see Pleading 49 
CAIN Dials 


Pleadings in admiralty generally 
see Admiralty §§ 183-229. 


3o...,Hus, v. Kampf, 12 F.. Cas.. No: 
6,948, 10 Ben. 231; Houghton v. Lynch, 
13 Mipn. 85; Kennedy v. Bilan, 17 
ADDIE. JEN? OY >) 3s e2OeElO We Lome 


[a] Where master is owner pro 
hac vice, as where the owners of the 
vessel have let her on shares to him 
for a certain time, he is the proper 
party to sue for freight earned by the 
vessel during that time. Manter v. 
Holmes, 10 Mete. (Mass.) 402; Clen- 
ante v. Tuckerman, 17 Barb. (N. Y.) 
184. 


31. Disney v. Furness, 79 Fed. 810; 
eneeeel v. Tuckerman, 17 Barb. (N. 
-) 184. 


32. Tuells v. Torras, 113 Ga. 691, 
39 SE 455; Houghton v. Lynch, 13 
Ld. 


Minn. 85; Pitts v. Gainee, 1 
Raym. 558, 91 Reprint 1272. 
[a] Measure of damages in libel 


by a master for the illegal seizure of 
his vessel see The Apollon, 9 Wheat. 
(USS. ) 362,96 Leeds) die 


33. The Sally, 21 F. Cas. No. 12,258, 
1 Gall. 401. See also The Hoop, 1 C. 
Rob. 129, 165 Reprint 122 (where the 
master knew nothing of his em- 
ployees, a claim by the master for a 
named person will be considered as a 
elaim in a general way, in discharge 
of his duty as master). 


[a] “A claim in a prize court 
should always be by the owner, if he 
be within the jurisdiction.” The Sal- 
ly, 21, F. Cas. No. 12,258, 1 Gall. 401. 


Generally see Admiralty §§ 213-223. 
34. See cases infra this note. 
[a] Credit.—(1) In the absence of 


[§§ 402-404 


share of the proceeds.?* 


[§ 403] 2. Parties and Pleadings. General rules 
applicable to civil actions and more particularly to 
proceedings in admiralty apply with reference to the 
parties?’ and pleadings?® in actions relative to a 
master of a vessel. As a general rule, a master has 
such a special interest in the vessel and cargo that 
he may sue. in his own name for freight,*° or to re- 
cover damages for the breach of a contract of af- 
freightment,*! or he may bring an action in his own 
name, either at law or in equity, against one who 
wrongfully interferes with the vessel or cargo.*? A 
master may also file a claim in admiralty on behalf 
of the owners where the latter are absent.** 


[§ 404] 3. Presumptions and Burden of Proof. 
As a general rule questions relative to presump- 
tions?4 and burden of proof,?* in actions growing out 
of the acts of a master of a vessel, are governed by | 


proof that supplies, or repairs were 
furnished to a vessel on the credit of 
the master, the presumption in law in 
a home port is that they were fur- 
nished on the credit of the owner 
(Glading v. George, 3 Grant (Pa.) 
290), (2) but this presumption may 
be rebutted by circumstances, as 
where the master promises to pay 
cash and no mention is made of the 
owners (Gordon v. Hare, 1 L. J. K. 
BROS iO) 


[b] Wessel’s liability.—-Act June 
23, 1910 c 373, 36 St. at L. 604 created 
a presumption of law of the vessel’s 
liability for all repairs, supplies, and 
other necessaries ordered by the mas- 


ee The Oceana, 244 Fed. 80, 156 CCA 
[ec] Supplies furnished.—(1) Coal 


and water furnished regularly to for- 
eign steamers, in the presence of the 
master, and while he is in control, will 
be presumed, prima facie, with his 
acquiescence, although ordered by a 
subordinate. The Philadelphia, 75 
Fed. 684, 21 CCA 501. (2) Even ina 
home port he is presumed to have 
authority to contract for the ship’s 
stores generally. Crawford v. Rob- 
ents, 50) Cal zsh: 


{d] Wages paid.—In an action by 
a master after a sale of the vessel to 
recover for services rendered during 
several years preceding the sale, the 
presumption is that the wages were 
paid from freight earned duning that 


time. The Richmond, 20 F. Cas. No. 
11,795a. 
fe] Wages due.—The presumption 


is that the master trusts to the *per- 
sonal credit of the owner for his wa- 
ges. The Lena Mowbray, 71 Fed. 720. 


[f] Fraud.—A sale of a vessel by 
her master in a foreign port for nec- 
essary charges, under the authority of 
the United States consul, is conclu- 
Sively presumed to be fraudulent 
where the purchase money is secured 
by the consul’s note, upon an agree- 
ment that the vessel be transferred to 
trustees for the benefit of the consul’s 
wife. Riley v. The Obell Mitchell, 20 
EF. Cas. No. 11,839. 


[g] Survey taken to enable master 
to decide whether or not to sell an in- 
jured vessel is presumed to be cor- 
rect, but is not conclusive. Prince v. 
eee Ins. Co., 40 Me. 481, 68 AmD 


Presumptions generally see Evi- 
dence §§ 25-88. 


35. See cases infra this note, : 
[a] In action by master to recover 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 404-406] 


the rules applying in civil cases generally. Thus, 
where the question of the validity of a sale by a 
master in a foreign port arises in an action with the 
purchaser at such sale, the burden of showing good 
faith in making, the sale and the necessity therefor 
is upon the purchaser of the vessel,** or cargo,?* as 
the case may be; but where the necessity for the sale 
is relied upon by the master as a justification of his 
acts, the burden of proof is upon him.*$ So, in an 
action for supplies and repairs furnished to a vessel 
in a foreign port by order of the master, the burden 
of proof is on plaintiff to show that the articles fur- 
nished were necessaries to the extent at least of 
showing that they were what a reasonable and pru- 
dent owner would have bought.*® It is incumbent 
upon a lender of money to a master of a vessel, in 
an action against the owner, to show the necessity 
for the loan.*° | 


[§ 405] 4. Admissibility of Evidence.*t The ad- 
missibility of evidence in actions arising out of the 
acts of the master of a vessel is ordinarily regulated 
by the rules applying to the admissibility of evidence 
in civil actions generally, and by the rules in ad- 
miralty.*? In ease of a sale of a stranded or disabled 
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vessel or cargo by the master, evidence is admissible, 
upon the question of his good faith in making the 
sale and the necessity therefor, of the facility with 
which the vessel was afterward rescued by the pur- 
chaser,** as is also a survey of the vessel,*# and the 
fact of his taking advice from other competent per- 
sons.*° The circumstance that the master believed 
at the time that he could get the stranded vessel 
off is admissible to show bad faith on, his part,+® but 
proof that the purchaser believed himself able to 
rescue the vessel can have no such effect.47 The ad- 
vice of surveyors is also competent evidence upon 
the question of necessity for a sale of the cargo.*§ 


[§ 406] 5. Weight and Sufficiency of Evidence. 
The general rules governing the weight and suffi- 
ciency of evidence in civil actions generally also ap- 
ply in actions arising out of the acts of the master 
of a vessel.*®° Where supplies are sold and delivered 
to one as master of a vessel and the registry con- 
tains the names of the owners with such person as 
master, the owners are prima facie liable in the ab- 
sence of any proof qualifying the master’s author- 
ity.°° A survey taken to enable the master to de- 
cide whether or not to sell an injured vessel®! or dis- 


wages, it is sufficient for him to show 
that he has performed his services, 
and the owners must then adduce evi- 
dence to prove that he is not entitled 
to remuneration. Brown v. Milner, 7 
Taunt. 319, 2 ECL 381, 129 Reprint 
128. 


[b] Misappropriation of funds.— 
In an action against the master for 
misappropriation of funds, the burden 
is on him to prove that he did not 
cash a check payable to his order, nor 
negligently permit another to do so. 
Knutson v. Hansen, 141 Wash. 623, 
Zo Sz. 


Burden of proof generally see Evi- 
dence §§ 13-24. 


26. The Amelie, 6 Wall. (U.S.) 18, 
18 L. ed. 806; The Henry, 11 F. Cas. 
No. 6,372, Blatechf. & H. 465. 


[a] First purchaser is bound to 
prove such necessity, but whether 
such burden attaches to a second pur- 
chaser depends upon the circumstanc- 
es of the case. The Australia, 13 
Moore P. C. 132, 15 Reprint 50, Swab. 
480, 166 Reprint 1226. 


[b] Purchaser is not bound to fur- 
nish direct and positive proof of the 
honesty of the master’s conduct and 
of the necessity for the sale, but pre- 
sumptive proof of these facts is suffi- 
cient. The Lucinda Snow, 15 F. Cas, 
No. 8,591, Abb. Adm. 305. 


37. Saltus v. Everett, 20 Wend. (N. 
YW.) 267, 32 AmD ‘541. 


3s. Australasian Steam Nav. Co. v. 
Morse, L. R. 4 P. C. 222. 


39. The George Dumois, 68 Fed. 
926, 15 CCA 675; Clark v. Humphreys, 
25 Mo. 99; Ford v. Crocker, 48 Barb. 
(N. Y.) 142; Mackintosh v, Mitcheson, 
4 Exch. 175, 154 Reprint 1171. 


[a] Burden is on owner to es- 
tablish a defense in an action for sup- 
plies purchased by the master run- 
ning the vessel on shares and. in 
whose name the vessel is registered 
with the owner’s. Kenzel v. Kirk, 2 
Abb. Dec. (N. Y.) 500, 32 HowPr 269 
[aff 37 Barb. 113, 21 HowPr 184]. 


[b] Express proof need not be siv- 
en that the supplies were necessary, 
but such necessity may be inferred 
from the circumstances of the case; 
and the absence of proof that any 


part thereof was for the master’s pri- 
vate use is prima facie sufficient to 
charge the owners with the whole bill. 
Ford v. Crocker, 48 Barb. (N. Y.) 142. 


40. The Julia Blake, 107 U. S. 418, 
2 SCt 692, 27 L. ed. 595; Mackintosh 
v.. Mitcheson, 4 Exch. 175, 154 Reprint 
1171; Bogle v. Atty., Gow 50, 5 ECL 
865, 171 Reprint 835; The Sophie, 1 
W. Rob. 368, 166 Reprint 610; Palmer 
v. Gooch, 2 Stark, 428, 3 HCL 475, 171 
Reprint 694; Rocher v. Busher, 1 
Stark. 27, 2 ECL 21, 171 Reprint 391; 
The Alexander, 1 W. Rob. 346, 166 Re- 
print 602; The Glasgow, 12 Moore P. 
C. 355 note, 14 Reprint 946, Swab. 
145, 166 Reprint 1065; The Bonita, 
Lush. 252, 167 Reprint 111. 


{a] Creditor must show reasona- 
ble grounds for believing that the 
money was needed for the use of the 
vessel and would be so applied. Mer- 
win v. Shailer, 16 Conn. 489; Baring 
v. Souder, 9 Phila. (Pa.) 20. 


41. Admissibility of: 


Admissions by master see Evidence § 
453 


Evidence in: ‘ 
Admiralty generally see Admiralty 
§§ 251-254. 
Civil actions generally see Evidence 
§ 89 et seq. 


Log book see Evidence § 1104. 


Marine protest: 
Generally see Evidence § 1005. 
In action for insurance see Marine 
Insurance § 554. 


42. See cases infra this note. 


[a] Evidence of custom authoriz- 
ing masters of coasting vessels to sell 
their cargoes without express author- 
ity is inadmissible where the mani- 
fest repels the existence of any pos- 
sible authority in the master. Still- 
man v. Hurd, 10 Tex. 109. 


[b] Protest on account of the ves- 
sel and cargo, given on the oath of 
the master and sailors before a no- 
tary, is not admissible in’ the mas- 
ter’s favor in an action against him- 
self. Cunningham y. Butler, 3 N. C. 
392; Miller v. Ireland, 1 N. C. 134. 


Evidence in: 


Admiralty generally see Admiralty §§ 
251-254. 

Civil actions generally see Evidence § 
89 et seq. 


43. The Henry, 11 F. Cas. No. 6,- 
372, Blatchf. & H. 465. 


44. The Henry, supra. 


[a] Paper purporting to be sur- 
vey, but not drawn up, subscribed, or 
sworn to prior to the sale, will not be 
received as evidence of a survey. The 
oy. 11 F. Cas. No. 6,372, Blatchf. & 


45. Hartshorne v. 
Yeates (Pa.) 143. 


46. The Lucinda Snow, 15 F. Cas. 
No. 8,591, Abb. Adm. 305. 


47. The Lucinda Snow, supra. 


48. Butler v. Murray, 30 N. Y. 88, 
86 AmD 3855. 


49. See cases infra this section. 


[a] Evidence held’ sufficient to 
show contract of employment. Me- 
Cambridge v. Crosby Transp. Co., 225 
Mich. 88, 195 NW 678. 


[b] Evidence held insufficient: (1) 
To establish contract of employment. 
Donovan v. Salem, etc., Nav. Co., 142 
Fed. 985. (2) In an action by a mas- 
ter for his wages, to sustain the de- 
fense of misconduct. Nisson v. Wes- 
sels, 18 F. Cas. No. 10,278, 5 Ben. 483. 
(3) To sustain allegations of incom- 
petency, inefficiency, and disobedience 
justifying discharge of, master. Jen- 
kins SS. Co. v. Preston, 186 Fed. 609, 
108 CCA 473. (4) To show that libel- 
ant’s intestate was drowned through 
negligent navigation of a tug by re- 
spondent. Smith v. Staley, 190 Fed. 
214, 


Campbell, 1 


[ce] Circumstantial evidence to es- 
tablish the employment of a master 
should be of a character which leaves 
no fair reason to doubt the fact. 
Jones v. Davis, 13 F. No. 7,460, Abb. 
Adm. 446. 


Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 


50. Kenzel v. Kirk, 2 Abb. Dec. (N. 
Y.) 500, 32 HowPr 269 [aff 37 Barb. 
113, 21 HowPr 184]. 

‘51. The Amelie, 6 Wall. (U. 8S.) 
18, 18 L. ed. 806; Prince v. Ocean Ins. 
Co., 40 Me. 481, 68 AmD 676. 
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tressed eargo®? does not per se render the sale valid, 
but it affords strong evidence in justification of it, 
and the fact that the surveyor’s advice afterward 
turns out to be erroneous does not disprove the ne- 
cessity for the sale.®* On the question of the integ- 
rity of the sale of a vessel by the master, his evi- 
dence is vital to one claiming title under such sale.°* 

[§ 407] 6. Questions for Jury. The general rule 
applicable in civil actions generally that questions of 
fact upon which the evidence is conflicting or doubt- 
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ful are to be determined by the jury applies in ac- 
tions relative to the masters of vessels.*> Thus ordi- 
narily it is a question of fact for the jury as to 
whether or not, under the cireumstances of the par- 
ticular case, a necessity existed for the master to sell 
the vessel®* or cargo.®* In an action by one who has 
loaned money to a master in a foreign port, the ques- 
tions of the necessity for the money, the good faith 
in making the loan, and the diligence of the loaner 
in ascertaining the necessity are for the jury.** 


V. RIGHTS AND LIABILITIES OF VESSELS AND OWNERS IN GENERAL’® 
[By JosrpH W. Rouse] 


[§ 408] A. Representation of Vessel or Owners 
in General. The power to represent or act as agent 
for a vessel or her owners and the rights and labili- 
ties growing out of such representation are ordi- 
narily governed by the general law of principal and 
agent,°° and the owners are bound by all acts of 
their agents done within the scope of their author- 
ity,°! but are not liable for acts of their agent which 
exceed his authority.°? A charterer under a time 


charter which did not make him owner pro hae vice 
has no power to bind the ship by his contracts ;°* nor 
can the agent of a charterer bind the vessel or her 
owners ;°* nor has the underwriter of a vessel any 
authority to contract for the vessel until there has 
been an abandonment and an acceptance thereof by 
him.*® Although a master may have authority to 
act as agent for the owners of a vessel,°*® shipown- 
ers cannot be held on a contract made by a ship’s 


pany paid all inland freight charges 
demanded by the carrier except those 
for car storage, the contract of its 


N. Y. 88, 86 AmD 


Doe, 12 Gray 


52. Butler v. Murray, 30 N. Y. 88,] Butler v. Murray, 30 
86 AmD 355. 30D: 
[a] Report by competent survey- 58. Stearns v. 


ers is material circumstance to be 
considered by the master in deter- 
mining whether a sale should be 
made, but is not of itself entitled to 
be received and acted upon as testi- 
mony in a court of justice. Murray 
v. Great Western Ins. Co., 39 Hun (N. 
Way. 58d). 


53. The Amelie, 6 Wall. (U. S.) 18, 
18 L. ed. 806. 


54 Hartman vy. The Will, 
Cas. No. 6,163. 


nL Ran 


55. See cases infra this note. 
[a] Extent of general usage of 
vessel, and consequent implied au- 


thority of the master, is ordinarily 
for the jury to decide, and it is there- 
fore erroneous for the court to assume 
it as established, or to state it to ex- 
ist as a legal presumption. The Gen- 
eral Worth v. Hopkins, 30 Miss. 703. 
See also Wilcox v. Philips, 29 F. Cas. 
No. 17,639, 1 Wall. Jr. 47 (in a suit by 
the owners of a vessel against her 
master to recover certain profits as a 
part of the earnings of the vessel, it 
should be left to the jury to say 
whether by the usage of trade such 
profits belong to the master). 


[b] “Succeeding season.’—Where 
a master contracted to serve on a boat 
for “the succeeding season,” the con- 
tract to be void if the boat was sold, 
whether he agreed to serve ‘during 
the coming season, if the boat was not 
sold” was for the jury. Carney v. 
Ionia Transp. Co., 157 Mich. 54, 121 
NW 806. 


[c] Whether master’s condition of 
incompetency at certain time is so ap- 
parent as to charge the mate with 
negligence in not forcibly taking 
charge of the vessel is a question for 
the jury. Williams v. Hays, 157 N. 
Y. 541, 52 NE 589, 68 -AmSR 797, 43 
LRA 2538. 


Generally see Trial [38 Cyc 1238 et 
seq]. 


56. Orange v. McKay, 5 N. S. 444. 
57. The Julia Blake, 107 U. S. 418, 
2 SCt 692, 27 Li ed. 595 (to sell or 


hypothecate); Caldwell v. Western M. 
& F. Ins. Co., 19 La. 42, 36 AmD 667; 


(Mass.) 482, 74 AmD 608. 
59. Cross references: 


Charterer as owner pro hac vice see 
supra § 224 et seq. 

Debts and contracts subject to limi- 
tation under limited liability stat- 
utes see infra § 1130. 


Liabilities of owners as to seaworthi- 
ness and fitness under charter see 
supra § 244 et seq. 

Liability: 

Of either master or owner or both 
see supra § 401. 


On contracts of master see supra 
§ 362 et seq. 
Maritime liens in general see Mari- 
time Liens 36 C. J. p 1194. 


Rights and liabilities of part owners 
see supra § 79 et seq. 


60. Agency generally see Agency 
§ 198 et seq. 


61. The Benjamii Noble, 232 Fed. 
382 [aff 244 Fed. 95, 156 CCA 523, and 
aff sub nom. Capitol Transp. Co. v. 
Cambria Steel Co., 249 U. S. 334, 39 
SCt 292, 63 L. ed. 631]; Great Lakes 
Towing Co. v. Mill Transp. Co., 155 
Bed. Ll 83) CCAy 6075 7 Black swarsae 
vory, 17 La. 85: 


[a] Acknowledgment of correct- 
ness of bills (1) by the master for 
supplies is binding on the owners 
(Black Wy. Savory, i Wal) 8b), 92)) 
unless the power to make such an 
acknowledgment or admission is de- 
nied by statute (Phelps v. The Eu- 
reka, 14 Mo. 532 [holding that, under 
Rey. Code (1845), neither the cap- 
tain, clerk, nor other officer of any 
vessel has power to bind her by mak- 
ing any admission of the indebtedness 
of the vessel, but the admissions of 
owners are not excluded, so that such 
admissions are binding]). 


[b] Acts of managing agent or 
ship’s husband within his authority 
are the acts of the owner for which 
he is liable. Great Lakes Towing Co. 
v., Mill Dransp, (Cov, 15beieda li. 982 
CCA 607. 


[ce] Manager of foreign steamship 
company.—Where a shipping com- 


manager to pay such charges was 
binding, being within the ordinary 
course of its business on account of 
such payment. New York Cent., etc., 
R. Co. v. Leyland, 222 Mass. 444, 111 
NE 285. 

Authority of: : 
Managing agent see supra §§ 95-99. 
Master see supra §§ 362-371. 


62. New York, etc., Transp. Co. v. 
Payne, 13 F..(2d) 481 [aff 13 F. (2d) 
483) Bly ve UiS.) LOM CEMCIS Gos: 


[a] Ship’s agent as such has no 
authority to sell and transfer all 
claims due the ship and her owners. 
EY; Vie Sen Ou Cte ClmG bor 


[b] Release by barge master of 
liability of director general in war 
time for damage to a coal barge by 
floating ice did not relieve the direc- 
tor general from liability to the own- 
er, the master having exceeded the 
scope of his authority. New York, 
etc., Transp. Co. v. Payne, 13 F. (2d) 
481 [aff 13 F. (2d) 483]. 


63. The Capitaine Faure, 7 F, (2d) 
St [arin Caetssar 


[a] Wharfage.—A charterer un- 
der a time charter having no power to 
bind the ship for wharfage, an act of 
the master of a ship in obeying or- 
ders of the charterer in bringing the 
ship to the pier the charterer selected, 
under personal contract with libelant 
as owner of the pier, is not a ratifica- 
tion by the ship of such contract 
with libelant. The Capitaine Faure, 
(Bs (2d) 131 fai Head) Mi13ssiae 


64. The Gul Djemal, 11 F. (2d) 153 
fatt, Ll. Cd) eloeiiw he sosep 
Caan 13 F. Cas. No. 7,535, Olcott 


[a]. Liability on contract with 
stevedore.— Where the evidence shows 
that a stevedore made a contract with 
the agent of the charterer, relying en- 
tirely on its credit, the owner is not 
liable. The Gul Djemal, 11 F) (2a) 
153 [aft 11 BY (2d)2156]. 


65. The Senator, 21 KE. Cas. No. 
12,665, Brown Adm. 544, 


66. See supra § 362 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 408-410] 


master when there is no proof of agency,®? and noth- 
ing to show that the ship belonged to the shipown- 
er.°S Where the owners of several vessels form an 
association to run their vessels and to collect and 
receive the earnings thereof in a common fund out 
of which all the expenses of the vessels are to be 
paid, it is in fact a private copartnership, and each 
member is responsible individually for his acts or 
contracts in the business of the common concern,*® 
and the members of the association are jointly liable 
on contracts made by an agent of the association on 
But the mere fact that several owners 
who are not in fact partners allow their boats to be 
advertised as forming a lien under a common name, 
and have a common agent to solicit business, does 
not make them jointly liable for the torts and con- 


its behalf.7° 


tracts of each other.7+ 


Acceptance of benefits of agreement. Having ac- 
cepted the benefit of an agreement made by a claim- 
ant’s agent, claimant cannot repudiate the agree- 


ment.*? 


Revocability. A custom that an agency to act for 


67. Potter v. American Union 
Line, 110 Mise. 328, 180 NYS 393. 


68. Potter v. American Union Line, 
supra. 
69. The Swallow, 23 F. Cas. No. 


13,665, Olcott 334. 

Liability of partners generally see 
Partnership §§ 388-395. 

70. Slocum v. Fairchild, 19 Wend. 
QNe Y:)) 329. [aff 7 Baill 292). 


771i. Citizens’? Ins. Co. v. .Kountz 
Line, 48 Fed. 838 [aff 10 Fed. 768]. 


72. The Allan Wilde, 255 Fed. 171 
[aff 264 Fed. 291]. 


[a] Wharfage contract.—Where a 
vessel accepted the benefit of an ar- 
rangement by claimant’s agent for 
wharfage, claimant may not repudiate 
the arrangement as unauthorized. 
The Allan Wilde, 255 Fed. 171 [aff 
264 Fed. 291]. 


73. Minis v. Nelson, 43 Fed. 777. 


74, Tiabilities of part owners see 
supra § 79 et seq. 


75. See cases infra this note. 


[a] Bhus (1) where collapsible 
poats tendered by the contractor for 
equipment of a steamship did not 

‘conform to the contract, the ship 
was not bound to accept them, nor to 
await their repair, where to do so 
would delay the vessel, with conse- 
quent damage. The New Rochelle, 
298 Fed. -525.. (2) Acceptance, pro- 
vided the boats should ‘“‘conform to 
and pass all the requirements of the 
United States steamboat inspection 
laws,” required not only that they 
should conform to such laws, but that 
they should in fact be accepted by 
the inspectors. The New Rochelle, 
supra. (3) This contract was indivis- 
ible, and the ship was not bound to 
accept the life rafts, although they 
conformed to the contract when the 
boats tendered did not. The New 
Rochelle, supra. (4) But, where some 
of the items complied with the con- 
tract, and others did not, and none 
were accepted, the damages recover- 
able by the ship for breach of the con- 
tract are limited to the necessary 
extra cost above the contract price 
of supplying such items as did not 
conform to the contract. The New 
Rochelle, supra. 


[b] Particular contracts  con- 
strued.—(1) A contract of a shipping 
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unreasonable.*? 


ance thereof.*? 


[§ 409] B. Contracts?4—1. In 
rights and liabilities of the owners of a vessel under 
contracts relating thereto, whether entered into by 
them or their authorized agents, depend on the terms 
of the particular contract, and the proper perform- 
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a ship in distress is irrevocable is invalid as being 


General. The 


A reasonable custem at the port 


at which a contract is made and of which the own- 
ers’ agent has knowledge at the time constitutes a 
part of the contract and is binding on the owners.*® 
A contractor who undertakes to make and finish or 
fit up a vessel impliedly undertakes that she’ shall 
be reasonably fit for the purpose for which he knows 
she is intended to be used;7* and if she is not so 
finished or fitted up the contractor will not be ex- 


onerated, although her unfitness is occasioned by se- 


company and inland carrier was as 
to payment of the charges on inland 
carriage and storage. New York 
Gent,, etc.,, R. Co. + v., deyland, .222 
Mass. 444, 111 NE 285. (2) Insurance 
of goods. Gilchrist v. Partridge, 73 
Me. 214. (3) Where a shipowner 
contracts to send all ships of his line 
to a certain pier, a ship which be- 
longs to him but which is under a 
eontract of affreightment to a for- 
eign firm, the captain, crew and ship 
being, however, under his control and 
direction, properly belongs to his line 
within the meaning of the agree- 
ment.. Elwell v. Fabre, 13 NYS 829. 
(4) Where a contractor undertakes 
to pull a schooner lodged in the 
launching, to the owner’s satisfaction, 
the contract requires that the pulling 
shall be of such a character as will 
satisfy a reasonably prudent man in 
the light of the circumstances sur- 
rounding the transaction, and where, 
after such pulling, the schooner is 
not floated and the contractor’s serv- 
ices are further required in subse- 
quent endeavors which are finally 
successful, he is entitled to recover 
for such subsequent services on a 
quantum meruit. Merritt, etc., Der- 
rick, etce., Co. v. Greene, 147 Fed. 317. 
(5) A contract for the transfer of cars 
of a railroad company on car floats 
was held not to make the railroad 
company liable for injury to cars of 
another company, while removing its 
own cars from a float, except on the 
ground of negligence. New York 
DockwCow Wee Delaware, sets, a... Co., 
225 Fed. 485 (contract providing for 
cessation of libelant’s liability on 
attaching of car float to float bridge). 


[c] Agreement to charter.—Plain- 
tiff, which had agreed to charter a 
vessel which defendant was expecting 
to purchase is entitled to profit of its 
bargain, although it had at the time 
no cargo ready to ship, and did not 
sell or offer for sale its charter par- 
ty, defendant being liable for the val- 
ue of such contract to plaintiff if his 
breach destroyed the value. Scott v. 
Moragues Lumber Co., 202 Ala. 312, 80 
S 394. 


[d] Modification of written con- 
tract for wharfage.—A statement 
over the telephone that wharfage 


would only accrue forty-eight hours 
after complete discharge of vessel 
is not a modification of a prior writ- 
ten agreement with the transporta- 
tion company to pay a certain amount 


eret defects in the materials used.7§ 


[§ 410] 2. Consortship. 
sortship’® between the masters of two or more’ ves- 
sels is not merely personal between the masters but 


An agreement of con- 


for a heated wharf, such statement 
having been made in response to a 


complaint that the wharfage de- 
manded was unreasonable. Kronman 
vs Texas “Transport ete. Co. eine 


Misc. 300, 191 NYS 380. 


[e] Public policy.—Consignees of 
onions were bound by a contract to 
pay a transportation company a cer- 
tain amount per day for a heated 
wharf until a ship should dock and 
unload, as against a contention that 
the agreement was against public pol- 
icy, because the carrier was bound 
to furnish a proper place for the land- 
ing of the cargo, since a carrier is 
not bound to provide a heated wharf. 
Kronman vy. Texas Transport, etc., 
Co., 117 Mise. 300, 191 NYS 380. 


{f] Liability of persons not par- 
ties to contract.—In the absence of 
any contractual relation between 
them a shipowner cannot hold Lioyd’s 
register liable for negligence in fail- 
ing to see that the vessel was con- 
structed in accordance with the rules 
of the association as required by 
plaintiffs contract with the _ ship- 
builder. Australian Steam Shipping 
Cos Autds va Devitt) Soins ce emacs 


76. Horan v. Strachan, 86 Ga. 408, 
12 SE 678, 22 AmSR 471 (holding that, 
where, on taking charge of a vessel 
which is on fire in a port, the ship- 
ping firm informs the master that, 
by the custom of the port, custody, 
commission, and attendance fees are 
charged in Such cases and the master 
makes no protest, it cannot be said 
that the master was ignorant of the 
custom). 


77. Cunningham v. Hall, 6 F. Cas. 
No. 3,482, 1 Sprague 404; Shepherd v. 
Pybus, 3 M. & G. 868,°42 ECL 452; 
133 Reprint 1390. 


[a] Rule applied.—An agreement 
to fit up a steamboat in a suitable 
manner for her to proceed from New 
York to the Pacific by way of the 
Straits of Magellan and to trade along 
the west coast of America, or in the 
rivers of the same, iS an agreement 
to fit her as far as such a boat can 
be fitted for a single sea voyage and 
not for ocean service. Furniss vy. 
Brown, 18 HowPr (N. Y.) 191. 


78. Cunningham v. Hall, 6 F. Cas. 
No. 3,582, 1 Sprague 404. 


79. Defined see 12 C. J. p 533. 
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extends to the owners and crews,°° and to persons 
joining or becoming interested in a vessel during the 
continuance of the agreement,*! and is for, and on 
Such an agreement, un- 
less limited by special understandings when made, 
is considered to be general and to extend to all earn- 
ings, from whatever source, by either vessel,** and, 
in the absence of a stipulation as to its termination, 
it can be terminated only by voluntary dissolution 
ané not.ce,®* a change of owners, master, or crew of 
one vessel without notice to the other parties being 


account of, the vessels.*? 


80. :Andrews v. Wall, 3 How. 


3S.) 568, Li. ed. 729, 


81. Cash v. One 
Hundred and Seventy-Seven 
and Five Cents, 5 F. Cas. 
498. 

82. Gash v. One Thousand Two 
Hundred and Seventy-Seven Dollars 
and Five Cents, supra. 


83. Cash v. One Thousand Two 
Hundred and Seventy-Seven Dollars 
and Five Cents, supra (holding that 
the special intention or understand- 
ing of either party will not control 
its operation, unless expressed when 
the agreement is made). 


34. Andrews v. Wall, 3 How. (U. 
S.) 568, 11 L. ed. 729; Cash v. One 
Thousand Two Hundred and Seventy- 
Seven Dollars and Five Cents, 5 F. 
Cas. No. 2,498. 


85. Cash vy. One Thousand Two 
Hundred and Seventy-Seven Dollars 
and Five Cents, supra. 


(U. 


Thousand Two 
Dollars 
No. 2,- 


86. Vandewater v. The Yankee 
Blade, 28 F. Cas. No. 16,847, McAl- 
lister 9. 

87. Cross references: 


Authority of master to contract for 
supplies, repairs, and services see 
supra § 363. 

Duty of master to repair see supra 
§ 373. 

Liability: 

As between owner and charterer 
see supra § 239. 
Of mortgagee see supra § 137. 


Of seller after sale see supra § 
113 et seq. 

Where vessel is let on shares see 
Supra § 334. 


Repairs subjects of compensation in 
general average see infra § 1051. 


3s. U. Schultz, 25 
Fed. 912 on other grounds 28 
Fed. 110]. 


La.—Bent v. Lauve, 
88; Hyde v. Henry, 3 
NTS). 


Md.—Stewart v. Rogers, 19 Md. 98. 


Philippine-—Compradoring Co. v. 
The Monongahela, 44 Philippine 465. 


a C.—Burquin y. Flinn, 12 S. C. L. 
316. 


{a] Where it does not affirmative- 
ly appear that seller of supplies re- 
lied exclusively on agent’s credit for 
payment, the seller may resort to the 
owner of the vessel when payment 
is refused by the agent. Berwind v. 
Schultz, 25 Fed. 912 [rev on other 
grounds 28 Fed. 110]. 


{b] Estoppel.—An advance made 
by the owners to their agent, to re- 
imburse him for an alleged payment 
for supplies, does not estop the ma- 
terialman from prosecuting his claim 
against the owners, unless his con- 
nection with the misrepresentation 
can be shown; and a receipted bill 


S.—Berwind v. 
[rev 


3 La. Ann. 
Mart. Ng ess 
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in the hands of the agent, not shown 
to the owners, and by which they were 
not misled, does not work an equi- 
table estoppel. Berwind v. Schultz, 
28 Fed. 110 [rev 25 Fed. 912]. 


89. Gardner v. One Thousand Four 
Hundred and Sixty-Seven Bales of 
Cotton, 20 Fed. 529; Frechette v. Mar- 
tin, 21 Que. Super. 417. And see 
generally Maritime Liens §§ 28-65. 


[a] Omission of name of boat 
from bills does not affect creditor’s 
right to payment.’ Abarca v. The 
Mystery, 12 Porto Rico Fed. 430. 


{b] Priority of claims.—Where a 
vessel under arrest in an action for 
necessaries was supplied food for 
the use of the crew and ballast to en- 
able the cargo to be discharged and 
the ship moved out of dock, thereby 
saving dock dues, the suppliers of 
the food and ballast are not entitled 
to priority over the other necessaries 
claimants, the food and ballast not 
having been supplied with the sanc- 
tion of the court, but rank pari passu 


with other necessaries men. The 
Rene, 16 Aspin. 24. 
90. U. S.—Rudolph vy. Bryan, 161 


Ay 233; Berwind v. Schultz, 25 Fed. 
12. 


Hawaii.—Spencer y. Bailey, 1 Ha- 
waii 216. 

La.—Bent y. Lauve, 3 La. Ann. 88. 

N. Y.—Commercial Nat. Bank v. 
Sloman, 121 App. Div. 874, 106 NYS 
508 [mod 53 Mise. 97, 102 NYS 931]. 


ee C.—Burquin y. Flinn, 12 S.C. L. 
v . 


Ont.—Cloy vy. Jacques, 27 U. C. Q. 
B. 88. 
[a] Insurance premiums are not 


necessaries within the meaning of the 
above rule. The André Theodore, 10 


Aspin. 94. 
[b] “Pishing-stores” or tackle, 
such as hooks, gaffs, nippers, and 


knives, used by a schooner employed 
in the business of ‘halibut fishing, are 
necessaries. Pichon y. The Alliance 
No. 2, 17 Can. Exch. 201, 20 B. GC. 560, 
20 DomLR 70. 


91. 


James v. Bixby, 11 
S Suarez y. Hisenhauer, 47 
N. 8S. 418; Lake Superior Nav. Co. v. 
Beatty, 34 U. C. Q. B. (Ont.)- 201. 


[a] Services not within contract 
cannot be recovered for against the 
owners. The Hrinagh, 7 Fed. 231 
(watchman’s services, after such 
services were no longer necessary). 


[b] Services to stranded vessel.— 
Libelant, as owner of a steam schoon- 
er which, at respondent’s request, 
took off and landed the passengers of 
respondent’s steamship after her 
stranding is entitled to extra com- 
pensation therefor as for extraordi- 
nary or emergency service, in view 
of the attendant danger because of 
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insufficient.85 No mutual liens arise from a contract 
of consortship, so that no suit in rem can be main- 
tained for its enforcement.*® 

[§ 411] 3. Supplies, Repairs, Services, and Ad- 
vances*’—a. In General. Asa general rule the own- 
ers of a vessel’® and the vessel itself*® are liable for 
necessary supplies,®® services,®! repairs,®* and ad- 
vances®® furnished and received to the use of a ves- 
sel in a foreign port,®* on the order of the master 
or other duly authorized agent within the scope of 
his authority,®® unless credit therefor is given ex- 


the roughness of the sea and the po- 
sition of the ship on the reef, but not 
to any extraordinary allowance for 
services subsequently rendered in 
transporting baggage, supplies, etc., 
to and from the steamship after li- 
belant’s representative had been 
asked and had refused to fix a price 
for the use of the schooner, and which 
services were not of an extraordinary 
or dangerous character. Pacific Mail 
SS. Co. v. Waimanalo Sugar Co., 181 
Fed. 927, 104 CCA 365 [mod 3 Hawaii 
Fed. 447]. 


[c] Negligent performance of 
services.——A wrecking company is en- 
titled to recover for services rendered 
in raising a tug, which had been in- 
jured and beached, but is liable for 
damage to the tug through negligent 
performance of the work. Interstate 
Lighterage, etc., Co. v. Newtown 
Creek Towing Co., 267 Fed. 989. 


92. See infra § 412. 


93. The Irthington, 27 Fed. 143; 
Commercial Nat. Bank v. Sloman, 194 
N. Y¥. 506, (8% NE 811; Hanschell y. 
Swan, 23 Misc. 304, 51 NYS 42. 


[a] Thus that defendants, ship 
brokers, advanced money with which 
to pay third persons for ship sup- 
plies in anticipation of money they 
expected to borrow from plaintiff on 
behalf of defendants, without waiting 
until they had actually procured the 
money, is no reason for disallowing 
such payments in an action by plain- 
tiff to recover the money advanced to 
pay for such supplies on the draft 
of the shipmaster. Commercial Nat. 
ae v. Sloman, 194 N. Y. 506, 87 NE 


{b] Money frandulently advanced 
to the master of a vessel cannot be 
recovered from the owner. The Alve- 
ga, 30 Fed. 694. 


[c] Where vessel goes into an en- 
emy’s port pretending to be a neutral, 
and obtains a credit for repairs and 
other purposes there, but her cargo 
is discovered, and she is condemned, 
an action may be maintained after 
the return of peace to recover the sum 


so advanced. Musson vy. Fales, 16 
Mass. 332. 
{d] Offset by owners of claims 


against charterers is improper and 
not allowable in a libel to recover 
advances made to a master in a for- 
eign port. The Wyandotte, 136 Fed. 
470 att 145+ Med. 321) 75 -CGAS 1179. 


94. “Foreign port” 26 C. J. p 889. 
Authority of: 


Managing agent to contract in home 
port see supra § 99. 

Master to contract in home port see 
supra § 364. 


95. The Suliote, 23 Fea. 
Coady v. Lewis, 1 Hawaii 545. 


[a] One of tvvo or more joint 
agents has no power as agent to con- 
tract for the making of repairs on the 
vessel without the concurrence of his 


aks he 


—_—_———o_“. 
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clusively to the master or agent or others,®® or un- 
less by the usage and understanding of the business 
the agent only is held,®7 or unless the special cir- 
cumstances of the case show that only the agent was 
intended to be bound and the person furnishing the 
necessaries or supplies knew or was chargeable with 
knowledge of it.°8 Where the master is the agent 
of the charterers neither the owner nor the vessel is 
lable for necessaries.°® Where assistance is ren- 
dered in port to a distressed vessel, the cargo is lia- 
ble to attachment only for services rendered in the 
discharge and protection of the cargo.* 


Liability to agent. The vessel or her owners are 
liable to their foreign agent for money paid for 
necessaries for the ship.? 


Liability of agent to owner for services. Under a 
contract by which ship brokers agreed to use their 
best efforts to obtain cargoes for certain ships in 
rotation on or about specified dates, a shipowner, who 
fails to cause his ship to arrive at the port of loading 
until too late to load on or about the date assigned 
to it by the ship brokers’ program, cannot recover 
from the ship brokers because of the consequential 
delay in procuring a cargo.* 

[§ 412] b. Liability for Repairs. The nature and 
extent of the owners’ lability for repairs furnished 
their vessel on a contract therefor depend on the 
terms of the particular contract,* and the due per- 
formance thereof by the contractors.> It is the 


ecoagents. The Robert R. Kirkland, 
153 Fed. 863, 88 CCA 45 [aff 143 Fed. 2 
610]. ° 


[b] Ship brokers.—Where a for- 
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|] as Ship Brokers’ Assoc., 280 Fed. 821. 
The Arzpeitia, 15 Aspin. 426. 
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; duty of one who contracts to repair a vessel to do 
the work as rapidly as is reasonably possible,® and 
to release the vessel from the drydock as soon as 
the repairs are so far along that they can be com- 
pleted with her afloat.? The owner cannot recover 
for failure to complete work within a specified time 
in the absence of a definite and positive agreement 
to make repairs within that time.* No liability at- 
taches on a contract for repairs where the master 
has been misled into supposing that he was dealing 
with libelant as agent for a third person while in 
fact libelant was acting for himself;® but libelant 
may recover for labor and services.!° 


[§ 413] c. Grounds of Liability. The lability of 
the owners of a vessel to pay for repairs and sup- 
plies ordered by the master or agent does not rest 
on the ground of ownership of the vessel,11 but on 
the ground of a contract made by one who is the 
owners’ agent for the purpose of ordering such 
supplies or repairs,?? although if such necessaries 
are furnished with the knowledge of the owners and 
they receive the benefit of the same, it will be pre- 
sumed that they were furnished at their instance 
and request.1° In the absence of express author- 
ity to pledge the owners’ credit, the owners are lia- 
ble for supplies and repairs furnished to their ves- 
sel in a foreign port only in the ease of a necessity 
or apparent necessity for the credit of the vessel 
to obtain them;!* and hence, where the master or 
agent has funds of the owners in his hands at the 


the approval” of a certain person of 
experience in such matters, acting for 
the owners, the acceptance by, that 


eign vessel was consigned to ship’s 
brokers at New Orleans for cargo, 
the brokers had implied authority 
from the owners to purchase neces- 
sary supplies to prepare the vessel 
for sailing. Commercial Nat. Bank 
v. Sloman, 121 App. Div. 874, 106 NYS 
508 [mod on other grounds 194 N. Y. 
506, 87 NE 811]. 


[c] Unauthorized agent has no 
power to bind the owners of a vessel 
for repairs and supplies. Tinker v. 
Marquette, 2 Oh. Dec. (Reprint) 52, 1 
WestLMonth 215. 


{d] In Philippines, under a stat- 
ute providing for liability of owner 
and agent, the agent is responsible 
for repairs, services, and supplies con- 
tracted for by the captain. Compra- 
doring Co. v. The Monongahela, 44 
Philippine 465. 


96. The Iris, 88 Fed. 902 [rev on 
other grounds 100 Fed. 104, 40 CCA 
301];  Berwind v. Schultz, 25 Fed. 
912; James v. Bixby, 11 Mass. 34; 
Cox.v. Reid; 1 C. & P. 602, 12 HCL 
342, 171 Reprint 1334, R. & M.-199, 
21 HCW 733.0 bik Reprint 993 j47The 
Wellgunde, 18 T. L. R. 719. 


[a] Acceptance of note given by 
the master for a balance due for re- 
pairs, without any explanation, 1s 
sufficient to show that credit was 
given to him and not to the owners. 


Warner vy. Miller, 13 Hun (N. Y.) 
654. | 

97. Berwind v. Schultz, 25 Fed. 
912. 

98. Berwind v. Schultz, supra. 

$9. The David Wallace v. Bain, 8 


Can. Exch. 205. ; 
Liability of charterer for repairs 
and supplies see supra § 239. 
1. Sugar Products Co. v. St. Thom- 


notes 5-10. 


[a] Particular contracts con- 
strued.—(1) A contract for repairs to 
a vessel was held not to require li- 
belant for the lump sum named to 
make all the repairs which were 
made, but only such as had _ been 
specified by the surveyor, which en- 
titled him to extra pay for additional 
work done with respondent’s approv- 
al. The Momi T, 258 Fed. 500 [aff 
2651Fed. 1021}. (2) A contract: for 
repairs to tender, providing for “new 
patches on forward boiler,” etc., was 
held to require installation of a hard 
patch, as distinguished from a soft 
one. Charieston Dry Dock, etce., Co. 
Vi, Uns. be.) C20) 5802 | (3) An’ agree 
ment to prepare a steam yacht for a 
dock trial does not require that the 
repairer shall furnish a new boiler 
if the dock trial develops leaks, espe- 
cially where it is subsequently shown 
that the boiler was so faulty in con- 
struction that it was necessary to re- 
place it for one of a different type. 
The Czarina, 152 Fed. 297 [aff 158 
Fed. 1019, 86 CCA 671]. 


{b] Deductions for prompt pay- 
mont.—Where libelant, which had re- 
paired a vessel, consented to a deduc- 
tion on the condition of prompt pay- 
ment, and the owner failed to com- 
ply with the condition, being unable 
to dispose of the vessel, so as to ob- 
tain funds to pay for the repairs, it 
lost any legal right to claim the de- 
duction or allowance. The Trinidad, 


251 Fed. 174. 

5. Lawrence v. Morrisania Steam- 
Boat Co., 9 Fed. 208. 

[a] Inspection and approval.— 


Where an agreement is for alterations 
‘under the inspection and subject to 


3. Nitrate-Producers’ SS. Co. v.| person is, in the absence of fraud 
Wills, 21 L. T. Rep. N.S. 699. and mistake, binding on such owners. 
f ‘ Flint v. Gibson, 106 Mass. 391. 
4. See cases infra this note; and 


6 The Mary N. Bourke, 145 Fed. 
909, 76 CCA 441 [mod anda aff 135 Fed. 
895] (the owners of the vessel are 
entitled to a set-off for demurrage 
against the cost of repairs, where 
there is unnecessary delay in the 
eompletion of the work during the 
busy season of navigation). 


7 The Mary N. Bourke, supra 
(the repairer will not be allowed a 
charge for lay days for the use of 
the-dock after the time she should 
have been so released by the use of 
reasonable dispatch in the work). 


oa The Garfield No. 6, 36 F.(2d) 


9. The Kalfarli, 277 Fed. 391 [mod 
263 Fed. 958]. 


10. The Kalfarli, supra. 


11. The Great Hastern, L. R. 2 A. 
& H. 88. 


12. Berwind v. Schultz, 25 
912; Heppard v. Thé General Cad- 
walader, 11 F. Cas. No. 6,390; The 
Great” Biastern, Do R92 Al & b.88= 
Lake Superior Nav. Co. v. Beatty, 34 
Uw: OB (Ont-) 301. 


Power of managing agent in home 
port see supra § 99. 


[a] Rule applied.—Liability of the 
coowners for repairs ordered by 2a 
managing owner is not affected by 
the fact that the managing owner 
has instructions to insure and in fact 
has collected the money from the un- 
derwriters to discharge a claim for 
repairs consequent on damage sus- 
tained by the vessel. The Huntsman, 
[1894] P. 214. 


13. James v. Bixby, 11 Mass. 34. 


14. Berwind v. Schultz, 25 Fed. 
912; The Suliote, 23 Fed. 919. 


Fed. 
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time sufficient to pay for such necessaries, and the 
contractor has actual or constructive notice of this 
fact, no credit therefor is presumed to be given to 
The legal owner can- ' 
not be held liable for repairs made on the authority 
of some third person not his agent,’® and is not 
liable on a contract for services or supphes made 
by the charterer where there was no agency, actual 


the owners of the vessel.+® 


or ostensible.17 


[§ 414] d. Who Liable as Owners. 
registered or legal owners of the vessel are prima 
facie liable for necessaries furnished to her,'® the 
mere fact alone that one is the registered owner 
or holder of the legal title of a vessel does not make 
him liable for supplies, repairs, and other neces- 
saries furnished to her,!® as he may hold her merely 
in trust, and be neither an actual nor apparent 
but this liability rests on the persons 
who have the actual interest, control, and manage- 
ment of the vessel at the time, and who benefit by 


owner 37° 


15. Hazlehurst v. The Lulu, 10 
Wall. (U. S.) 192, 19 L. ed. 906; Ber- 
wind v. Schultz, 25 Fed. 912; The 
Suliote, 23 Fed. 919. 


16. Lady Hamilton vy. Pope, 1 New- 
foundl. 325. 


17. The Welleunde.. 18) Es oa. 
719: Robin Line SS. Co. v. Canadian, 


etc., Shipping Co., [1928] 3 DomLR 
856. 
Wp Cox veeuveid, el 1G. &. Pe 6025 


129° ECh 342, 171 Reprint 1334, R. & 
M. 199, 21 HCL 733, 171 Reprint 993; 
Jennings v. Griffiths, R. & M. 42, 21 
HCL +700, 171. Reprint 937. 


[a] Joint owners.—Harrison v. 
Harris, lyn. Cab (Ont) 23D- 


19. U. S.—Borland vy. Zittlosen, 27 
Fed. 131. 

Ky.—Strader v. Lambeth, 7 B. Mon. 
589. 
Me.—Nash vy. Parker, 38 Me. 489. 


N. Y.—Macy v. Wheeler, 30 N. Y. 
231, 18 AbbPr 73. 


Eng.—Reeve v. Davis, 1 A. & E. 
312, 28 HCL 159, 110 Reprint 1224; 
Myers v. Willis, 18 C. B. 886, 86 ECL 
886, 139 Reprint 1621; Tibbald_ v. 
Wood, 1 F. & F. 287, 175 Reprint 731. 


Ont.—Nelson v. Wigle, 8 Ont. 82; 
Hawn vo, Roches 2 Uc. Ca IP. te7- 
Lake Superior Nav. Co. v. Beatty, 34 
10S LQG 7s 


20. 
(Ky.) 589; Macy v. Wheeler, 
Wa2sie Ls Abbe ris. 


21. Cal.—Johnson y. Goodwin, 68 
CaletAq S63 ec29ee Os. 709. feitiCyers 


Me.—Nash v. Parker, 38 Me. 489. 


Na Ye—ocott Ww. Grand) Brunk oR: 
Cos ble ON.) Yor. 6b>eamem= S Macyarnve 
Wheeler, 30 N. Y.231,.18 AbbPr’ 73; 
Decker v. Furniss, 10 N. Y. Super. 291 
{rev on the facts 14 N. Y. 611]; Leon- 
ard v. Huntington, 15 Johns. 298. 


Eng.—Harrington y. Fry, 2 Bing. 
179.) 9) Ch 535; 80" Reprint 2274 
Cee PH 289 Ral 2e NC e138) elizieRe= 
print 1199, R. & M. 90, 171 Reprint 
954; Jennings v. Griffith, R. & M. 42, 
21 ECL 700, 171 Reprint 937. 

€an.—Rochester, etc., Coal, ete., Co. 
v. The Garden City, 7 Can. Exch. 34 
[aff 7 Can. Exch. 94]. 

N. S.—Russell y. Marshall, 2 N. S. 

30. 


30 N, 


Strader v. Lambeth, 7 B. Mon. }- 
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Although the 


clerk.?® 


[a] Rule applied.—(1) Where pos- 
session, command, and navigation of 
a Ship are transferred by the general 
owner for any purpose, the transferee 
becomes owner pro hac vice, and any 
master employed by him is his agent, 
and binds ‘him, and not the general 
owner, as_ principal. Johnson v. 
Goodwin, 68 Cal. A. 363, 229 P 708. 
(2) The mere fact that the seller and 
registered owner of a ship, by con- 
tract of sale, reserved the right to 
approve of its operation and master, 
and licensed officers, as a practical 
protection for an unpaid part of the 
purchase price, does not make the 
buyer any the less owner pro hac 
vice, relative to liability for supplies 
bought by the master. Johnson v. 
Goodwin, supra. 


[b] Mortgagee of managing own- 
er, who retained control as manager, 
is not liable. Briggs vy. Wilkinson, '7 
Fiat C. 80, 14 ECL 24, 108 Reprint 


[c] Mortgagor of vessel is not lia- 
ble where the mortgagee takes pos- 
session and operates it for his own 
benefit, to secure advances. Fraser v. 
Mint 4 Ch Owe On Sy (Ont wlan 


{d] Beneficial interest in a steam- 
boat, without the hoiding of a legal 
title thereto, will render the owner 
of such interest liable for services 
done or supplies furnished for the 


boat. Strader v. Lambeth, 7 B. Mon. 
(Ky.) 589. 
[e] Purchaser of vessel.—The reg- 


istered owner of a/ ship who has sup- 
plied necessaries for the ship in her 
transit to the purchasers, on the cred- 
it of the ship, although he be but a 
bare trustee for the purchaser, has a 
claim on the ship for repayment par- 
amount to the right of the purchas- 


ers to delivery of the ship. Foong 

Tai v. Buchheister, [1908] A. C. 458. 

ik Borland y. Zittlosen, 27 Fed. 
23. 


The Boise Penrose, 22 F. (2d) 
Sig) Trev Whee (ayer Oe 


[a] Conditional vendee not agent 
for seller of tug, reserving title un- 
der a_ conditional sales agreement, 
notwithstanding a stipulation in sale 
contract for bond to secure it against 
liens. The Boise Penrose, 22 F. (2d) 
919 [rev Lov: @ad)y 70a: 


24. Authority of master to give 
negotiable instrument see supra § 


370. 


the supplies or repairs furnished.?* 
nominal owner is not equitably estopped from de- 
nying liability by the registry of the vessel and 
the representations of the master where the cred- 
itor was put on his guard or had reason to suppose 
that the registered owner was a nominal owner.*? 
The seller of a ship reserving title under a condi- 
tional sales contract is not lable for repairs con- 
tracted for by the vendee.** 


[{ 415] C. Negotiable Instruments.** 
a vessel may bind the owners thereof by a draft, 
note, or other negotiable instrument so far as its 
consideration inures-to their benefit,?® but it must 
be shown that the maker of the note actually was 


[§§ 413-416 


And the mere 


A elerk of 


[§ 416] D. Torts or Negligence—1i. In General?’ 
—a. Rights of Vessel or Owner. 
vessel is entitled to recover for injuries caused to 
him or his vessel by the negligence or other torts 
of others,?® as, for example, the unlawful seizure 


An owner of a 


25. Oglesby v. The D. S. Stacy, 10 
La. Ann. 117; Moss v. Smoker, 2 La. 
Ann. 989. 


[a] Thus, where the business of a 
steamer is to carry freight for ‘hire, 
notes executed by the clerk on be- 
half of the owners in pursuance of 
an agreement made by the master or 
the clerk in order to obtain the car- 
riage of merchandise and earn freight 
are binding on the owners. Moss v. 
Smoker, 2 La. Ann. 989. 


ones Anderson y. Irwin, 7 La. Ann. 
27. Cross references: 


Liability for personal injuries to sea- 
men see Seamen §§ 634-728. 


Liability of: 
Owner of wharf boat see Wharves 
[40 Cyc 913 et seq]. 


Owner or charterer see supra § 240. 


Towboat or owner see Towage [38 
Cyc 566 et seq]. 


Vessel or owner for injuries to sea- 
men or other employees for de- 
fects im vessels or dangerous 
methods of work see Master and 
Servant, §§ 494, 657, 685, 686. 


Personal injuries to passengers see 
‘infra § 932 et seq. 


28. The Commandant, 23 F. (2d) 
100; The Montserrat, 7 F. (2d) 477 
[aff 15 F. (2d) 1015]; Dennison v. 
Hyde, 6 Conn. 508; Cosulich v. Stand- 
ard Oil Co., 122 N. Y. 118, 25 NE 259, 
19 AmSR 475. 


[a] Thus the owners of a barge 
may recover for damage resulting 
from the negligence of a contractor 
in placing the barge in a dangerous 
location. The Montserrat, 7 F. (2d) 
477 [aff 15 F. (2d) 1015]. 


_ [b] Sinking of car float while be- 
ing loaded with loaded cars at a float 
bridge of respondent railroad com- 
pany under direction of its train 
conductor due to his negligent meth- 
od of loading, imposes liability on re- 
spondent. Lehigh Valley R. Co. v. 
Brooklyn Eastern Dist. Terminal, 234 
Hedw olO. 4s, CC Agee 


[c] Where vessel, while ‘under 
charter, violated law of another state, 
and was subsequently seized on her 
return to that state, and the owner 
paid the statute penalty to release 
her, he could not maintain an action 
of tort against the charterer to re- 
cover the money paid, the vessel not 


For later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 416-417] 


and detention of the vessel.2® The duty rests on 
the vessel placed in a position of peril to make ev- 
ery effort to guard against danger.®® 


Injury from explosion. 
sives being under a duty to give 


character to the owner of the vessel,*! failure to 
do so is negligence rendering the shipper liable 


to the owner for damages resulting 
sion ;°? 


ecover.*3 


Injuries by stevedores. Stevedores are responsible 
for the proper handling and loading of cargo,*® and 


having been condemned. Lewis v.11 
Holbrook, 9 Allen (Mass.) 347. 


29. Dennison vy. Hyde, 6 Conn. 508. 
aha The Harrisburg, 43 F. (2d) 
31. International Mercantile Ma- 


rinetCo. va Fels, 170: (Wed: 275, 95 CCA 
471, 18 AnnCas 18 [aff 164 Fed. 337]; 
Barney v. Burnstenbinder, 64 -Barb. 
CNS YS) 2di2) i Wans. 210: 


32. Barney v. Burnstenbinder, su- 
pra. 
33. International Merchant Marine 


Co. v. Fels, 164 Fed. 337 [aff 170 Fed. 
oud; 95 CCA 471,18 AnnCas 187]. 


34. Actiesselskabet Ingrid v. New 
Jersey Central R. Co., 216 Fed. 72, 
991 [aff 195 Fed. 596]. 


35. The Richelieu, 27 F. (2d) 960; 
The Adah, 245 Fed. 378. 


[a] Capsizing barge.—The Adah, 
245 Fed. 378. 


[b] Crushing deck.—Stevedores un- 
dertaking to stow cargo were pri- 
marily liable for crushing the barge’s 
deck by negligently concentrating the 
cargo in two spots, although they 
were not bound under contract to lade 
the barge. Hastorf Contracting Co. 
v. Ocean Transp. Corp., 4 F. (2d) 583 
[aff 4 F. (2d) 584]. 


[c] Cargo owner, who has agreed 
to discharge the vessel, is not liable 
as principal for negligence of a‘steve- 
‘dore with whom he contracts for such 
discharge, but is liable on his contract 
with the vessel for any injury to her 
resulting from such negligence. The 
Adah, 258 Fed. 377, 169 CCA 393. 


36. See supra § 372. 
37. The Richelieu, supra. 
[a] Bargee.—(1) Although the 


bargee is the owner’s agent to Say 
when the barge is fully loaded, he is 
not responsible for failing to protest 
against the stevedores’ method of 
stowing rails or telling the steve- 
dores how to do so. MHastorf Con- 
tracting Co. v. Ocean Transp. Corp., 
4B. (2d) 583 [aff 4 F. (2d) 584], (2) 
The bargee is responsible for warping 
the barge to a safe berth, avoiding 
known dangers, pumping, covering 
hatches, stopping load at the barge’s 
capacity, and other matters which he 
must do aione, but is not responsible 
for matters which stevedores may be 
assumed to know. Hastorf Contract- 
ing Co. v. Ocean Transp. Corp., su- 
pra. 

{b] Yrimming cargo.—A_ steve- 
dore, contracting to discharge a ship 
into lighters or scows, although his 
contract does not include trimming; 


The shipper of explo- 


but where the owner, having been advised 
of the character of the goods, fails to take proper 
precautions, he assumes the risk and cannot re- 
Where there is no negligence on the part 
of the shipper or the stevedore loading explosives 
near the wrecked vessel, neither is liable.*+ 


SHIPPING 


and proper use 


notice of their 


from an explo- 


the cargo, is bound to stop work, if 
and when it becomes unsafe to con- 
tinue loading without trimming, and 
is liable to third parties injured, if he 
proceeds. The Adah, 258 Fed. 377, 
169 CCAG393: 


38. The Richelieu, 27 F. (2d) 960. 
39. The Richelieu, supra. 


[a] Rule applied.—Vessel’s mas- 
ter, knowing of use of open flame 
lamps by stevedores loading vessel 
with pitch, the use of which caused 
an explosion which sunk the vessel, 
was not obligated to protest against 


vas use. The Richelieu, 27 F. (2d) 
40. The Richelieu, supra. 
41. See infra §§ 1125, 1127-1129. 
42. Workman vy. New York, 179 U. 


Sap ened Ober iie, 4oemeds oiled « [ney 
67 Med: 347, 14 CCA 530) (afi 163 ed: 
298)]; Petterson v. Munson Inland 
Water Lines, 25 F. (2d) 720; New 
Jersey Cent. R. Co. v. Merritt, etc., 
Derrick, etc., Co., 274 Fed. 239 [aft 
274 Fed. 240]; The Walter Green, 
266 Fed. 269; Maryland Dredging, 
ete. Coley. Maryland; 262) Bed: il 
[mod 254 Fed. 720]; The Manchion- 
eal, 243 Fed. 801, 156 CCA 313; Wey- 
ant v. The Petersburg, 68 Fed. 387; 
The Barraconta, 39 Fed. 428; Romney 
Marsh v. Trinity House Corp., L. R. 
7 Exch. 247; MecGibbon y. Northern 
Nav. Co., 16 OntWN 89. 


[a] TIllustrations.—(1) The vessel 
and her owner are liable for negli- 
gent loss of wireless apparatus fur- 
nished by telegraph company under 
contract for service of vessel. The 
Manchioneal, 243 Fed. 801, 156 CCA 
Biles (2) Where a seaworthy coal 
barge was ‘thauled alongside seagoing 
barge for loading of coal therefrom, 
coal was negligently loaded amidships 
over protest of barge’s captain, and 
barge was caused to go down in the 
middle and planking to open and 
leak. The duty was placed on fore- 
man of seagoing ‘barge to stop load- 
ing when he discovered the coal barge 
to be in danger, and the owners are 
liable for his negligence in thereafter 
loading coal causing barge to sink. 
Kelly v. Overseas Shipping Co., 7 F. 
(2d) 732 [aff 7 F. (2d) 734] (captain 
of barge was not compelled, with 
force and arms, to contend against 
the force of numbers in directing 
loading, but his protest is enough). 


{[b] Removal of wreck.—(1) 
Where defendant’s barge broke away 
from the tug and stranded on the 
shore near plaintiff’s house where it 
was broken up by a storm and caused 
damage to plaintiff's house, defend- 
ant, after taking possession of the 
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while the master must, by supervision, see that the 
cargo is properly loaded,*® the independent con- 
tracting stevedore is responsible for the selection 


of equipment,*7 even though the 


equipment is furnished by the vessel itself,?® and 
the officers of the vessel owe no duty of supervision 
in this regard.®® 
an insurer as to the vessel.*° 


[§ 417] b. Liability of Vessel or Owner. 
in so far as their hability is limited or exempted 
by statute,*! the vessel or her owners are liable 
for all damages caused by the negligence or other 
wrongs of the owners or those in charge of the ves- 
sel,*? and this lability extends to a municipal cor- 
poration as owner.*® 
the owners or the vessel for injuries which are the 
result of perils of the sea or inevitable accident,*# 


The stevedoring company is not 


Except 


But there is no lability on 


barge as it lay on the beach, and aft- 
er efforts to secure and remove her, 
could not thereafter abandon her, 
and thus relieve.itself of the duty of 
using reasonable care to remove the 
barge which it had assumed on taking 
possession. Longstean v. McCaffrey, 
95 Conn. 486, 111 A788. (2) In such 
a case defendant is required to antic- 
ipate the circumstances of tide and 
weather which might ordinarily be 
expected to occur, and also storms of 
unusual character or severity. Long- 
stean v. McCaffrey, supra. 


[c] Conversion.—(1) Vessel’s re- 
fusal to issue receipt for bunker 
coal delivered to it is conversion for 
which the vessel is Hable. The Lydia, 
1 F. (2d) 18 [certiorari den 266 U. S. 
616; 45 (SCt, 97%, 69. is ed. 4701) (2) 
Where the vessel loaded timber on 
board, no contract of affreightment 
therefor having been made by anyone 
with the ship, the taking of the tim- 
ber was wrongful, and the vessel was 
liable for its conversion. The Nor- 
man Prince, 185 Fed. 169. (3) The 
master’s refusal to. give the shipper 
a bill of lading is a conversion, when 
the goods were shipped to be paid for 
on delivery and in the name of the 
vendee, to whom a bill of lading was 
first given and who absconded. The 
Ferreri, 14 Fed. 589 [aff 9 Fed. 468]. 


[d] Knowledge or notice.—A tug 
in charge of a pilot during the ab- 
sence of the master is not liable for 
the taking off of sailors and their 
baggage from another vessel against 
the remonstrance of such vessel, un- 
less the persons in charge have 
knowledge that they are committing 
an unlawful act, and the bonding of 
the vessel when sued for the tort is 
not a ratification of such acts. The 
G. H. Starbuck,-10 F. Cas. No. 5,378, 
5 Ben. 53. 


Liability of charterer as owner pro 
hac vice see supra § 240. 


43. liability of municipality see 
Monioiper Corporations §§ 1706, 1748, 


44. U.S.—The C. H. Northam, 181 
Fed. 986; The Carl Frederick, 33 Fed. 
589, 18 Sawy. 97; The Harty Busch- 
man, 33 Fed. 558; The Austria, 9 Fed. 
916, 7 Sawy. 434. 


N. Y.—Haulenbeek vy. Hunt, 49 App. 
Div. 47, 68 NYS 405! 


Pa.—McCauley v. Logan, 
202, 25 A 499. 


Eng.—River Wear v. Adamson, 2 
App. Cas. 743. 


152, Pa. 


Can.—Bailey v. Cates, 35 Can. S. C. 
ANE) ikewae sal Bey, (05 OPAils 
“However, one relying up- 


on inevitable accident as a defense 
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or without negligence or other wrong on the part 


of the owners or of those in charge 
as where the negligence is that of 
contractor.*® 


of the injury complained of.4§ 
Fires. 


ficient or defective appliances.*® 


Longshoremen. 


must either point out the precise] 
cause, and show that he is in no way 


negligent in connection with it, or 
he must show all possible causes, 
and that he is not in fault in con- 


In 


nection with any one of them.” 
Fed. 


re Reichert Towing Line, 251 
iA Pei CHA SRO. 


fa] Peril of sea.—Where a vessel 
which has been lying at anchor in 
one spot for a number of days sud- 
denly begins dragging, by reason of 
a kedge which ‘had been lost becom- 
ing so fouled in her anchor as to wrap 
around the chain and cause the an- 
chor to lose its hold, the accident 
must be ascribed to the peril of the 
sea. The Carl Frederick, 33 Fed. 589, 
13 Sawy. 97. 

[b] Inevitable accident which will 
exonerate a vessel from liability does 
not mean an accident which is un- 
avoidable under any circumstances, 
but one which cannot be prevented by 
the exercise of ordinary care, caution, 
and maritime skill. The Blackheath, 
154 Fed. 758 (collision with beacon). 


45. U. S.—Sofield v. Sommers, 22 
EK. Cas. No. 13,157, 9 Ben. 526; Sin- 
clair Nav. Co.’s Pet.; 27 F. (2d) 606; 
The B. F. Hart, 35 Fed. 535. 

Hawaii.—Pope v. The Pacific, 3 Ha- 
wali Jed. 201. 

Philippine.—Rocha v. The Muncas- 
ter Castle, 17 Philippine 543. 

Eng.—Romney Marsh vy. Trinity 
House Corp., L. R. 7 Exch. 247; The 
Albert Edward, 44 L. J. Adm. 49. 


B. C.—Coast Cement Co. v. Nav- 
igazione Libera Triestina, [1930] 4 
DomLR 897. 

46. The Satilla, 221 Fed. 949 [aff 
235 Fed. 58, 148 CCA 552]; Atlantic 


Basin Iron Works y. American Ins. 
Co., 250 N. Y. 322, 165 NE 463. 


{a] Illustration.—A ship is not li- 
able for the sinking of a lighter be- 
ing discharged alongside through a 
defective winch furnished by the 
ship, for the use of the stevedores, 
but which was negligently operated 
by am employee of the stevedores, 
who knew of the defect. The Satilla, 
ere 949 [aff 235 Fed. 58, 148 CCA 
552]. 


47. KE. C. Taylor v. New York, etce., 
SS. Co., 159 La. 381, 105 S 379 [annul- 
jing and setting aside 1 La. A. 738]. 


[a] Thus (1) where the owner of 
a steamer unloaded plaintiff's barge 
through an independent stevedoring 
contractor, it was such owner’s duty, 
when such contractor damaged the 
barge, to notify the owner of the 
barge that the stevedoring work 
was done by an independent contrac- 
ter (E. C. Taylor Co. v. New York, 
etc., Mail SS. Co., 159 La. 381, 105 § 
379 [annulling and setting aside judg- 


But where the owners of a ship 
have held themselves out as responsible for the neg- 
ligence of an independent contractor, 
estopped from subsequently denying liability.47 The 
neghgent act must have been the proximate cause 


The owners of a vessel are liable for fires 
caused to adjoining property by reason of insuf- 


The owners of a vessel are lia- 
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of the vessel,*® 
an independent 


they are 


[§§ 417-418 


ble for negligence of longshoremen hired by them 
as their servants to aid in loading their vesse 


Contributory negligence. Courts other than courts 
of admiralty will not generally grant relief for 
negligent injury where the party injured has been 
guilty of contributory negligence,°* but courts of 
admiralty allow a proportionate recovery.°” 


[§ 418] 2. Negligent Management or Naviga- 
tion®*—a. In General. 
ers or those in possession and control of a vessel 
and the vessel are liable for all natural and prox- 


1,50 


As a general rule the own- 


imate damages caused to persons or property by 


ment 1 dua. A> 738), ¢2)) and if the 
owner was agent of the United States 
government, to notify the owner of 
the barge of that fact, and that the 
United States government was re- 
sponsible for damages done to the 
barge instead of holding himself. out 
as the responsible party (®. C. Taylor 


Co. v. New York, etc., SS. Co., su- 
pra). 
48. The Santa Rita, 176 Fed. 890, 


100 CCA 360, 30 LRANS 1210 [rev 
173 Fed. 413]. 


49. King v. American Transp. Co., 
14 F. Cas. No. 7,787, 1 Flipp. 1; Gerke 
v. California Steam Navigation Co., 
9 Cal. 251,-7 AmD 650; Anderson v. 
Cape Fear Steamboat Co., 64 N.C. 399. 


[a]. Owner of steamboat is not re- 
quired to use most effective means 
known to prevent the escape of 
sparks from its smokestack, and if 
he uses an appliance or device which 
experience has shown to be reason- 
ably effective in accomplishing that 
result, he is not required to use addi- 
tional appliances or devices, although 
the danger might thereby be greatly 
lessened. Cheboygan Lumber Co. v. 


Delta Transp. Co., 100 Mich. 16, 58 
NW 630. 
[b] Failure to use fire screens as 


required by statute is negligence. 


Burrows. v. Transp. Co., 106 Mich. 
582, 64 NW 501, 29 LRA 468. 
[c] Proximate cause.—Where a 


building is set on fire by sparks from 
a steamer, which escape because of 
negligence of the owner of the vessel 
or those in charge of her, and such 
fire extends to another building, and 
the burning of the latter building is 
a result naturally and reasonably to 
be expected from the burning of the 
former building under the circum- 
stances, and is the result of the con- 
tinued effect of sparks from the 
steamer without the aid of other 
causes not reasonably to be expected, 
the negligence of defendant will be 
considered as the proximate cause of 
the burning of the latter building. 
Crandall v. Goodrich Transp. Co., 16 
Fed. 75, 11 Biss. 516. 


{a] Contributory negligence in 
respect of the burning of a building 
by sparks from a steamer is not im- 
putable to the owner for constructing 
the building of wood, although it is 
within five feet of a dock on a public 
navigable river. King v. American 
Transp. Co., 14 BF. Cas. No. 7,787, 1 
Flipp, i: 


50. Serviss v. The Chattahoochee, 
37 Fed. 153 [aff 39 Fed. 368]; Roch- 
ereau v. Hausa, 14 La. Ann. 431. 


51. Love vy. The Montgomer 
La. Ann. 113. pay 


{a] Where plain fault of one ves- 
sel was sufficient to account for the 


reason of her negligent management,°* or naviga- 


‘ 


injury of another, the latter is not 
to be charged with contributory fault, 
in the absence of clear proof. The C. 
BE. Paul, 175 Fed. 246. ; 


52. The Dauntless, 179 Fed. 346, 
102 CCA 5380; The Number 6 H., 108 
Fed. 429. 


53. Injury to, or interference with, 
right to fish see Fishing § 36. 


54. U. S.—Cornell Steamboat Co. 
Va Phenix Constr. | Co.71233 Wis is. 59s, 
34 SCt 701, 58 L. ed. 1107 [aff 210 N. 
Yo 1413, 203 AN Site wWiorkinansive 
New. York, 179 U..S..552121 SCt-212) 
45 L. ed. 314 [rev 67 Fed. 347, 14 CCA 
530, and aff 63 Fed. 298]; The Yuri 
Maru, 17 F. (2d) 318; The Confidence, 
286 Fed. 742; Dickinson v. Nether- 
land American Steam Nav. Co., 180 
Fed. 396, 103 CCA 542; The P. P. Mil- 
ler, 180 Fed. 288; The Dauntless, 179 
Fed. 346, 102 CCA: 530; The Santa 
Rita, 176 Fed. 890, 100 CCA 360, 30 
LRANS 1210 [rey 173 Fed. 4131; The 
C. E. Paul, 175 Fed. 246: The Bullay, 
138 Fed. 170; ‘The On-The-Level, 128 
Fed. 511; The Mary, 123 Fed. 609: 
The Steam Dredge No. 1, 122 Fed. 679; 
Jarvis v. The Iniziativa, 57 Fed. 311, 
6 CCA 346 [aff 50 Fed. 229]. 


Del.—Bowen vy. Baltimore, ete., 
Steamboat Co., 26 Del. 428, 84 A 1022. 


Dea” Y.—Dooley v. Booth, 96 NYS 


Wash.—Carlson v. White Star 
Si neprnety Co., 39 Wash. 394, 81 P 


Eng.—Berg v. Rotterdamsche 
Lloyd, 34 T. L. R. 272. 
Bene ree el: v. Baden, 8 Can. Exch. 


Ont.—Meaford El. Co. -v. Playfair, 
18 OntWR 773, 2 OntWN 803 Kies 


each Malmin v. Sternheim, 202 Ill, A. 


“It is the duty of companies oper- 
ating steamboats, to provide skillful 
and careful servants to navigate their 
boats, competent in every respect for 
the posts to which they are appointed 
in their service, and it is their duty 
to see that their servants not only 
possess skill and a capacity for care, 
but to seé that they apply these qual- 
ities when the occasion requires them. 
To this end and in this respect the 
law holds the employer responsible 
for its employé’s negligence, as in 
this case the negligence of the cap- 
tain or other officer or servant of the 
Lord Baltimore, if found, becomes the 
negligence of the defendant com- 
pany. Bowen v. Baltimore, eter 
Seca mpoat Co., 26 Del. 428, 84 A 1022, 


[a] Mllustrations.—(1) A vessel is 
liable for damages caused by a fail- 
ure to use reasonable care and pru- 
dence to keep its fire hose in readi- 
ness for immediate service as re- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion,*> although the negligent or wrongful acts 
are committed without authority or knowledge of 
the owners;°*° and in some jurisdictions this liabil- 
ity for negligence is expressly provided for by 
But the owners or vessel cannot be held 
hable for damages which cannot be attributed to 
negligence on her part or on the part of the master 


statute.°7 


and crew.°8 


quired by statute. The Garden City, 
26 Fed. 766. (2) Where it was nec- 
essary that a barge moored alongside a 
wharf should float out with the ebb 
tide to avoid grounding, a scow which 
moored outside of her was bound not 
to interfere with her free movement, 
and was liable for her injury by be- 
ing so confined that she was obliged 
to rest on the uneven bottom. The C. 
BH. Paul, 175 Fed. 246. (3)-Where a 
eanal lock tender was injured in a 
collision between a steamer and one 
of the lock gates, and the collision 
was. due to the captain’s impaired 
Skill or lack of care from intoxica- 
tion, such failure to-exercise reason- 
able care constituted actionable neg- 
ligence. Bowen v. Baltimore, etc., 
Steamboat Co., 26 Del. 428, 84 A 1022 
(defendant steamer attempted to en- 
ter a canal lock in violation of an 
understanding between the owners 
and the canal company as to opera- 
tion of the lock). (4) It was the duty 
of the owner to see that a steamer 
was not so handled as to injure a 
barge as by keeping the fasts between 
her and the barge at the bow so 
tight that the barge was squeezed be- 
tween the steamer and another ves- 


sel lying alongside with her stern 
angling. The Confidence, 286 Fed. 
742. (5) A vessel is liable in dam- 


ages for running over and unneces- 
sarily breaking up a raft blocking 
a draw of a bridge in a river. The 
Mary, 123 Fed. 609. 


{b] Tying up river craft to each 
other.—The custom of tying up one 
craft to another on the shores of 
the Allegheny River is merely a priv- 
ilege, and imposes no duty on the 
inner craft to make it secure enough 
to hold both, and where the owner of 
one craft in attempting to land by 
fastening to another breaks the lash- 
ings of the latter, and draws it into 
the current, he is liable for the re- 
sulting damages. Pope v. Seckworth, 
47 Fed. 830. 


[ec] Lack of sufficient federal au- 
thority for erection of boring plants 
in the Hudson River does not exempt 
a steamboat company from liability 
for damages by collisions of boats of 
the steamboat company with such 
structures by the negligence of the 
company. Cornell Steamboat Co. v. 
Phoenix Constr. Co., 233 U. S. 593, 34 
SCE TOT bol. fed eto, att 27/0: Nias 
113, 103 NE 891]. 


[d] Proximate cause.—An oil 
burning steamer, having discharged 
a quantity of inflammable fuel oil 
from her hold into the waters of the 
bay, which by some accidental means 
was set on fire, burning a portion of 
the wharf, and also injuring ‘libel- 
ant’s vessel lying on the other side 
and around which the oil floated, the 
negligent act of the steamer in dis- 
charging the oil into the bay was the 
proximate cause of the injury, which, 
with knowledge of the inflammable 
character of the oil, the adjacent 
wharf on which men and engines 
were working, the surrounding ves- 
sels, and the prevailing wind and 
tide, should reasonably have been an- 
ticipated as a probable consequence. 
The Santa Rita, 176 Fed. 890, 100 CCA 
360, 30 LRANS 1210. 


[e] Contributory negligence (1) is 
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[§ 419] b. Injuries from Suction or Swell. 
steamer must, when being navigated in a river or 
harbor in the vicinity of other smaller or weaker 
craft or vessels, which are properly in such waters, 
exercise reasonable care and prudence in view of 
the circumstances existing at the time, to avoid 
injuring, by her suction or swell, other craft or 
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vessels which she is approaching or passing,®® and 


a defense to an action for injuries to 
a canal lock tender by a collision be- 
tween a vessel and one of the lock 
gates. Bowen vy. Baltimore, etce., 
Steamboat Co., 26 Del. 428, 84 A 1022. 
(2) Where a canal lock tender, in- 
jJured in a collision between a ves- 
sel and one of the lock gates, was 
confronted with a sudden emergency, 
and acted aS a reasonably prudent 
man under all the circumstances, he 
would not be guilty of contributory 
negligence (Bowen v. Baltimore, etc., 
Steamboat Co., supra); (3) but where 
heard and comprehended warnings, 
but failed to heed them, and was in- 
jured, he would be guilty of con- 
tributory negligence, precluding re- 
covery (Bowen vy. Baltimore, ete., 
Steamboat Co., supra). 


55. U. S—Workman vy. New York, 
1799U. S2552,-21SCt 2125-45 I. edi 314 
[rev 67 Fed. 347, 14 CCA 530, and aff 
63 Fed. 298]; The Ruth, 178 Fed. 
749 [aff 186 Fed. 87, 108 CCA 199]; 
The Blackheath, 154 Fed. 758; The 
Addie B., 43 Fed. 163; Ladd v. Foster, 
31 Fed. 827, 12 Sawy. 547. 


oe fa Rasa v. McGuire, 17 B. Mon. 


La.—Stoker v. Hodge Fence, 
Comelio Wa. 99265) 415 Se 21. 


N. Y.—Cooper v. HBastern Transp. 
CO ao Ne YeeeLLG: 


Pa.—Shaw v. Reed, 9 Watts & S. 


etc., 
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[a] Illustrations.—(1) Owner is 
liable for injury to pipe line by neg- 
ligent dragging of anchor while be- 
ing towed. Maine Water Co. v. Knick- 
erbocker Steam Towage. Co., 99 Me. 
473, 59 A 958. (2) Where damages are 
caused by the negligence of a vessel 
which is in tow, the fact that the tug- 
boat, which is doing the towing, was 
also negligent is no defense. Maine 
Water Co. v. Knickerbocker Steam 
Towage Co., supra. 


[b] Violation of rules.—A steamer 
overtaking another and failing to keep 
at a safe distance as required by the 
rules of river navigation is liable 
for injuries caused by her wheel 
eatching a line dragging from the 
overtaken ship. The Ruth, 178 Fed. 
749 [aff 186 Fed. 87, 108 CCA 199]. 


[c] Injury to government break- 
water.—A master navigating the wa- 
ters of Lake Superior cannot as a 
matter of law be said to be free from 
negligence in colliding with an in- 
completed extension of 2 government 
breakwater in an important harbor 
in that lake, where he has the means 
of ascertaining the conditions which, 
if known, would prevent the collision. 
Davidson Steamship Co. v. U. S., 205 
Tees casi 2t SCrasO wow MivedaiG4 
[aff 142 Ped. 315, 78 CCA 425]. 


[d] Contributory negligence.— 
Where an owner of a marine railway 
had no light thereon at night, and 
such failure was the proximate cause 
of an injury to it by a tug running 
into it, the owner was guilty of con- 
tributory negligence. Ives v. Gring, 
150 Nv'C. 187, (63° SH609. 


56. The Bulley, 188 Fed. 170. 


57. See statutory provisions; and 
cases infra this note. 


[a] Application of statute.—A 


statute providing that, where any 
loss, ete., has been caused by any 
carelessness, ete., in the manage- 
ment of any steamboat, etc., the party 
injured shall have a privilege, etc., 
on such steamboat, ete., embraces all 
cases of loss or damage arising from 
negligence in the management of such 
boats and. cannot be restricted to 
cases of collision. Howes v. The 
Red Chief, 15) lial Anni "324% 


58. U. S.—The Steam Dredge No. 
6, 222 Fed. 576 [aff 241 Fed. 69]; The 
Euxinia, 150 Fed. 541, 80 CCA 254 [rev 
1386 Fed. 502, 144 Fed. 524]; In re 
Demarest, 86 Fed. 803; In re Saville, 
86 Fed. 800; Homer Ramsdell Transp- 
Co. v. La Compagnie Generale Trans- 
atlantique, 63 Fed. 845, 109 Fed. 1058, 
47 CCA 681 [answer to cert question 
182 U. S. 406, 21 SCt 831, 45 L. ed. 


1155]; The Chicasaw, 41 Fed. 627 
[rev 38 Fed. 358]. 
Del.—Bowen v. Baltimore, etc., 


Steamboat Co., 26 Del. 428, 84 A 1022. 


Oh.—Memphis, ete., Packet Co. v. 
Horgarty,;, 9 Oh, Cir Ct, 408 s6-Oh. Cire 
Dec. 375. 


Pa.—Brown vy. Frenck, 104 Pa. 604. 


Eng.—Anglo-Algerian SS, Co., Ltd. 
v. Houlder Line, Ltd., [1908] 1 K. Bu 
659; The Boucau, [1909] P. 163. 


Ont.—-Playfair v. Meaford El. Co., 
24 OntWR 946, 13 DomLR 763 [rev 
in part 3 OntWN 525, 2 DomLR 577}- 


[a] Thus an ocean steamship is 
not negligent in backing out from 
her dock to go out on ‘the ebb tide 
with only one tug to assist her in 
turning in the river, where the tug 
is a powerful one, and its use is con- 
tinued as long as practicable, and it 
can be done safely, with proper care, 
and it is customary to employ but 
one tug for the purpose. Homer 
Ramsdell Transp. Co. v. Compagnie 
Generale Transatlantique, 63 Fed. 845, 
109 Fed. 1058, 47 CCA 618 [ans to 
cert’ question 182 U. 8S. 406, 21 SCt 
831, 45 L. ed. 1155]. 


[b] Test as to whether the course 
taken by a vessel’s officer was negli- 
gent or unauthorized and reckless is 
that of good seamanship under the 
impending peril. The Chicasaw, 41 
Fed. 627 [rev 38 Fed. 358] (holding 
that it is not the duty of a steamboat 
to protect a coal flat which is moored 
to her for the purpose of supplying 
coal from floating adrift, but may 
cut such flat adrift when necessary 
for her own safety). 


59. The Favorita, 43 F. (2d) 569; 
The, J.-C: Hart, 43,8. (2d))566-— -The 
Luke, 19 EY (2d),,923 ‘[aff_ 19). (2d) 
9251; The Campania, 203 Fed. 855, 
123 CCA 494; The Robert Fulton, 187 
Fed. 107, 109 CCA 27; Breymann v- 
Fore River Shipbuilding Co., 173 Med 


155; The Kronprinzessin Cecilie, 171 
Red. 574 [aff 192 Fed. 27, 112 CCA 
415]; The Chester W. Chapin, 155 
Fed. 854; The Rotherfield, 123 Fed_ 
460; The New York, 34 Fed. 757; 


Watson v. McGuire, 17 B. Mon. (Ky.} 
Sle 


[a] Thus, where a steamship lost 
her headway, so that it was necessary 
to put her engines at half speed to 
gain steerage way, and she created 
a swell, causing damage to a tug 
and tow entering the channel, the 
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on failure to exercise such care and prudence, the 
vessel or its owners are liable for damages caused 
thereby to such other craft or vessel,°° particularly 
where the act of the offending vessel is in violation 
Where a vessel in 
passing near a smaller or weaker vessel has reason 
to apprehend danger thereto from her swells, it is 
her duty to slacken her speed,®? or to keep at a 
greater distance,°? or to stop her paddle wheels 
Steamers passing 
rcooring places must do so at such a rate of speed®® 
or at such a distance®® that a vessel lawfully there 
and properly moored will not be harmed by the 
suction or swell produced by their passage through 
the water, and the steamer is liable for damage 
resulting from failure to exercise such care,®* even 
though she is proceeding at her customary speed,®* 


of some statutory regulation.®? 


or propeller.°* 


steamship was at fault. The Kron- 
prinzessin Cecilie, 171 Fed. 574 [aff 
192, Bed. 27, 112 °CCA 415]. 


[b] Speed in inner and outer har- 
bor.—The rule that large vessels nav- 
igating New York Bay must so reg- 
ulate their speed as not to injure by 
their swells small craft which are 
seaworthy and properly loaded and 
navigated is also applicable to the 
lower bay, although not with the same 
strictness. The Campania, 203 Fed. 
855,123) CCA 5494. 


60. The Favorita, 43 F. (2d) 569; 
ieee art saaoH Gad)DOo es mine 
Robert Fulton, 187 Fed. 107, 109 CCA 
27; The Asbury: Park, 147 Fed. 194, 
TS) CCA 4 Lat “1386 “hed? 26915 “Phe 
Rotherfield, 123 Fed. 460; Ross v. New 
Jersey, etc., R. Co., 146 Fed. 608 [aff 
157 Fed. 1004, 85 CCA 678]; Nelson v. 
The Majestic, 48 Fed. 730, 1 CCA 78 
[aff 44 Fed. 813]; Smith v. The Mon- 
mouth, 44 Fed. 809; Watson’ v. Mc- 
Guire, 17 B. Mon. (Ky.) 31. 


[a] Thus a vessel which passes 
another at a high rate of speed and 
in close proximity is liable for the 
damage done by its suction or swell. 
The Luke, 19 F. (2d) 923 faff 19 F. 
(2d) 925] (twelve knots an hour ex- 
cessive speed for steamer passing 
tow 300 feet off, in channel shoal at 
side); The Carolina~ M. Wade, 290 
Fed. 607; The Campania, 203 Fed. 
855, 123 CCA 494; The Robert Fulton, 
187 Fed. 107, 109 CCA 27; Smith v. 
The Monmouth, 44 Fed. 809. 


61. Kelley Island Lime, etc., Co. 
v. Cleveland, 144 Fed. 207 [mod 
on other grounds 176 Fed. 492, 190 
CCA 108] (passing in a narrow chan- 
nel in violation of statute). 


62. Dangelo v. John W. Danforth 
Co., 192 Fed. 678; Ross v. New Jersey 
Cent. R. Co., 146 Fed. 608 [aff 157 
Fed. 1004, 85 CCA 678]; The Colum- 
bia, 61 Fed. 220, 9 CCA. 455 [aff 55 Fed. 
WoblseLne: Cor. Northam wast 
No. 2,689, 7 Ben 249 [aff 5 F. Cas. No. 
2,690, 13 Blatchf. 31]; The Batavier, 
9 Moore P. C. 286, 14 Reprint 305, 1 
Spinks 378, 164 Reprint 98. 


[a] Illustrations.—(1) A  steam- 
boat passing a tow is bound to know 
the depth of water and whether her 
swell will endanger the tow, and she 
is liable for the injury where she 
passes in a narrow place or at such 
speed that her suction and swell 
break the fastenings or drive the 
boats in the tow forcibly together so 
as to cause injury. The C. H. North- 
am, 5 B..Cas: No. 2,689) 7 Ben. 249 
[aff 5 F. Cas. No. 2,690, 13 Blatchf. 
31j. (2) Where a steamer ascending 
a narrow channel against the ebb tide 
causes so violent a motion at the 
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docks or other 


time of passing a tow as to produce 
a collision between a canal bridge 
and a lighter in the tow, it is suffi- 
cient to show either that she did not 
slow up at all or as soon as she should 
have done so, and, in the absence of 
any excuse, renders her responsible 
for the damage. The Columbia, 61 
Fed. 220, 9 CCA 455 [aff 55 Fed. 766]. 


[b] Knowledge of master of effect 
of swell.—Where a tug with three 
scows loaded with sand in tow tan- 
dem with four to five feet between 
them was passing the steamer, which 
in spite of warning, kept her course 
and speed, and as she passed within 
seventy-five to one hundred feet from 
the scows her swells caused them to 
bump together, and one was turned 
over and seriously injured, the steam- 
er being a large screw steamer, creat- 
ing a considerable swell, which made 
almost daily trips up the river and 
was accustomed to meeting tows and 
scows, her master must be presumed 
to be acquainted with the amount of 
disturbance caused by her and its 
probable effect on the meeting scows, 
and she was in fault and liable be- 
cause of his failure to reduce his 
speed or keep at a greater distance. 
The Chester W. Chapin, 155 Fed. 854. 


63. Dangelo v. Danforth Co., 192: 
Fed. 678; The Chester W. Chapin, 155 
Fed. 854. 


64. The St. Paul, 124 Fed. 103; The 
New York, 34 Fed. 757; Daniels y. 
Carney, 148 Ala. 81,°42°S 452, 121 
AmSR 34, 7 LRANS 920. 


65. The Silvia, 2 F. (2d) 99; The 
Hendrick Hudson, 163 Fed. 862 [aff 
168 Fed. 1021]; The Rotherfield, 123 


Fed. 460; The New Hampshire, 88 
Fed. 306; The Connecticut, 45 Fed. 
374; The Rhode Island, 24 Fed. 295; 


The Southfield, 19 Fed. 841; The Ti- 
ger Lily, 11 Fed. 744; The Massachu- 
setts, -16) Py*Cais. Noi 952585010. ‘Ben. 
177; The Morrisania, 17 F. Cas. No. 
9,838, 13 Biatehf. 512; Wright v. 
Brown, 4 Ind. 95, 58 AmD 622; Salmen 
Brick, etc., Co. v. Southern Pac. Co., 
32 La. 356, 61 S 401; Bell v. New Jer- 
sey Steamboat Co., 54 App. Div. 526, 66 


NYS 10381; O’Reilly v. New Bruns- 
wick, etc., Steamboat Co., 26 Misc. 
195, 5d NWS) 11339 f[réve tone eother 


grounds 28 Mise. 112, 59 NYS 261]. 


{a] MIllustration.—A vessel pags- 
ing at a high rate of speed is lia- 
ble for injuries to a raft of logs tied 
to the shore. The Rotherfield, 123 
Fed. 460. 


[b] There is no distinction be- 
tween harbor and river navigation 
in respect of the liability of a larger 
vessel for causing dangerous swells 
by which other lawful and properly 
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it being held that, where necessary, her engines 
should be slowed or stopped temporarily.°? ' 
degree of care and prudence that must be exercised 
by a vessel to prevent injuries from suction or swell 
depends on the circumstances of each particular 
case, and the vessel causing the injury must be held 
responsible for any failure to appreciate the rea- 
sonable effect of her speed and motion through the 
water at the particular place and under the par- 
ticular circumstances,‘ and a vessel known to be 
peculiarly liable to create swells either by reason 
of the construction or the speed of her usual op- 
eration must exercise unusual care.’? 
charge of a smaller or weaker vessel in a proper 
place have a right to assume that the larger vessel 
will observe reasonable precautions to avoid injur- 
ing her by reason of her swell or suction,’? and 


The 


Those in 


handled vessels are injured. The 


Hendrick Hudson, 159 Fed. 581. 


66. The Rotherfield, 123 Fed. 460; 
The New Hampshire, 88 Fed. 306. 


67. The Southern Cross, 21 F. (2d) 
75 [aff 21 F. (2d) 76];.The Silvia, 2 
F. (2d) 99; The Hendrick Hudson, 163 
Fed. 862 [Laff 168 Fed. 1021]; The New 
Hampshire, 88 Fed. 306; The South-~ 
field, 19 Fed. 841; Wright v. Brown, 
4 Ind. 95, 58 AmD 622. 


[a] Size of each steamer’s waves 
when they reach the slips depends on 
her model, the speed of her propeller, 
and her distance from the docks; and 
every steamer must take the risk of 
regulating her speed and distance ac- 


cordingly. The New Hampshire, 88 
Fed. 306. 
68. The Hendrick Hudson, 163 Fed. 


862 [aff 168 Fed. 1021]. 
69. The New York, 34 Fed. 757. 


70. The Favorita, 43 F. (2d) 569; 
The Chester W. Chapin, 155 Fed. 854; 
The Daniel Drew, 6 F. Cas. No. 3,565, 
15 Blatchf. 523; Salmen Brick, etc., 
Co. v. Southern Pac. Co., 132 La. 356, 
61 S 401. 


[a] Presence of vessels in neigh- 
borhood which may be reasonably ex- 
pected to be affected by the swells of 
the steamer causing the injury are to 
be taken into consideration, and the 
officers of the steamer must use rea- 
sonable judgment and care, not only 
to see whether such an accident is 
likely to happen, but whether they 
have taken all reasonable precautions 
to avoid such an accident, even when 
the result of former experience has 
shown that in the ordinary and usual 
course of events the boat passed is 
likely to escape injury. The Chester 
W. Chapin, 155 Fed. 854. 


71. The Asbury Park, 138 Fed. 925. 


_ [a] That other vessels were not 
injured by the swell, or that the one 
injured might have prevented the in- 
jury by taking unusual precautions, 
is no defense to a suit for injuries 
caused by the swell of a passing 


pee ee The Asbury Park, 138 Fed. 
72. The Favorita, 43 F. (2d) 569; 


The Chester W. Chapin, 155 Fed. 854; 
The Ellen Heron, 55 Fed. 766 [aff 61 
Fed. FeO Gare Soe Daniels v. Car- 
ney, a. rai 452, 121 A 

34, 7 LRANS 920. wt 


[a] Contributory negligence.—A 
vessel has the right to act on the as- 
Sumption that another vessel will 
take proper steps to avert a disaster, 
and the fact that the former vessel 
might have averted a disaster which 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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they are under no obligation to warn the larger ves- 
sel of the danger;73 but at the same time it is 
their duty to use all reasonable care and prudence 
to avoid the effect of such known dangers,’4 and 
the vessel causing the suction or swell is liable only 
for such damages as are the proximate result of 
her negligence.*®> Where the vessel injured was con- 
tributorily negligent, a partial recovery may be al- 
lowed in admiralty.7® The passing vessél is not 
to be considered an insurer of an inferior vessel.77 
A boat, in leaving a slip, must notify other vessels 
therein likely to be affected by her propeller.78 


Drydocks. The duty of a passing steamer to- 
ward vessels at docks‘® is the same toward a float- 
ing drydock permanently located alongside a pier.’ 


[§ 420] c. Injury to Submarine Cables. The 
vessel or her owners are liable for negligent injury 
to a submarine cable,*! as where the vessel attempts 
to anchor at a known and advertised cable cross- 


‘it has no reason to foresee does not, negligent 


eonstitute contributory negligence. 
The Ellen Heron, 55 Fed. 766 [aff 61 
Fed. 220, 9 CCA 455]; Nelson v. The 
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in making 
swell, she is not liable where the in- 
jury sustained by a scow in a tow is 
the result of the improper make-up 
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ing,** or where she anchored at a place where an- 
chorage was prohibited, although the position of 
the cable was not known.*? But there is no lia- 
bility where the injury was not due to negligence,’4 
as where the existence and position of the cable 
have been kept secret as a matter of military pol- 
icy.8° Under a statute allowing the cutting of a 
cable when necessary to save life or limb or a ves- 
sel,“® and a treaty provision requiring cable com- 
panies to reimburse shipowners for anchors saecri-- 
ficed to avoid injury to cables,’? the vessel is liable 
for the cutting of a cable to release an anchor where 
it has another anchor on board.8$ 


[§ 421] d. Negligence of Pilot. Where the pilot 
of a vessel is not a compulsory one in the sense 
that the owners or master of the vessel are bound 
to accept him, but is employed voluntarily, the 
owners of the vessel are liable for his negligent 
acts.*® Statutory provisions, however, generally 
provide for compulsory pilotage of vessels,®® and 


Co. v. The Brigantine Rapid, 5 Can. 
Exch. 413. 


[a] Thus, where either a dredge or 


a dangerous 


Majestic, 48 Fed. 730, 1 CCA 78 [aff 
44 Fed. 813] (injury by swell): 


73. The Favorita, 43 FE. (2d) 569; 
The Chester W. Chapin, 155 Fed. 854; 
Salmen Brick, etce., Co. v. Southern 
Pac. Co., 132 La. 356, 61 S 401. 


74. The Favorita, 43 EF. (2d). 569; 
The Washington, 182 Fed. 885; The 
St. Paul, 171 Fed. 606; The Drew, 22 
Fed. 852; Fawcett v. The Natchez, 8 
F. Cas. No. 4,703, 3 Woods 16; O’Reilly 
v. New Brunswick, ete., Steamboat 
Co., 26 Mise. 195, 55 NYS 1133 [rev on 
een grounds 28 Misc. 112, 59 NYS 

61]. 


[a] Duty of mooring or anchoring 
vessels.—Vessels mooring, or anchor- 
ing, especially in a busy harbor, 
should do so having regard to the fact 
that others have the right to navigate 
the waters; and this obligation should 
be measured by the increased risk 
arising from the circumstances of the 
particular case. The Washington, 182 
Fed. 885 


75 ee line. MaviOritay 45 che 2d) 569) 
The Hendrick Hudson, 203 Fed. 694, 
121 CCA 652; The Washington, 182 
Fed. 885; Breymann v. Fore River 
Shipbuilding Co., 173 Fed. 155; The 
See eaul, i Medi-606;—Dhe  Provi- 
dence, 168 Fed. 564; The Hendrick 
Hudson, 159 Fed. 581; La Savoie, 157 
Fed. 312; The Newcastle, 147 Fed. 
534; The Asbury Park, 147 Fed. 194, 
V8 sCCAMIS (rev; 136. Med. 2695 2The 
Kaiser Welhelm Der Grosse, 145 Fed. 
623, 76 CCA 374 [rev 134 Fed. 1012]; 
Garfield, etc., Coal Co. v. The Mt. 
Hope, 79 Fed. 119; Manhattan Light- 
erage Co. v. The Pilgrim, 57 Fed. 670; 
Cornwall v. The New York, 38 Fed. 
710; Fawcett v. The Narchez, 8 F. 
Cas. No. 4,703, 3 Woods 16. See The 
Gladys, 159 Fed. 698, 86 CCA 566 (the 
careening of a lighter proceeding up a 
river in tow, by which she dumped 
overboard her cargo qf wine in bar- 
rels, held not due o her unsea- 
worthiness, but to a Swell caused by 
a meeting steamer, for which the 
steamer owners were liable because 
of her negligent navigation). 


[a] Iliustrations.—(1) Where, aft- 
er damage from swell, the barge mas- 
ter’s negligence caused the sinking of 
the barge, the steamer is not liable 
for the sinking, but only. for the dam- 
age from the swell. The Asbury 
Park, 147 Fed. 194, 78 CCA 1 [aff 136 
Ted. 269]. (2) Although a vessel is 


of the tow in that the boats are fast- 
ened within four or five feet of each 
other (Chest Paul, aig (Neds (606: 
(3) A steamer, navigating at ordi- 
nary speed, is not liable for injury 
caused by her swell to a derrick scow, 
which was moored in a dangerous 
place above a sunken _ spile. The 
Hendrick Hudson, 203 Fed. 694, 121 
CCA 652. 


76. The Silvia, 2 F. (2d) 99; The 
New Hampshire, 88 Fed. 306; De Lelle 
v. The Atalanta, 34 Fed. 918; The 
Drew, 22 Fed. 852. 


[a] Thus, although damage to a 
digger boat, lying alongside the rough 
granite bulkhead on the Manhattan 
side of the East River, discharging a 
coal barge, by pounding against the 
bulkhead, was proximately due to 
swells from a steamer passing up on 
a flood tide on the western side of the 
channel, the digger was in fault in 
that, while seaworthy for her occupa- 
tion, her bottom was old and tender, 
and required extraordinary precau- 
tion, which was, not taken, to safe- 
guard her from just such injury, and 
for the further reason that half an 
hour after her injury, and after she 
commenced to fill, she was negligent- 
ly cast loose and allowed to drift, 
greatly increasing the damage. The 
Silwias2 hy (2dy.99. 


77. The Daniel Drew, 6 F. Cas. No. 
3,D0D ale) Blatehts 523° 


73. 1 The eo, 15 EB. Cas; No. 83250, 
38 Ben. 569 (holding that a large pro- 
peller has no right to set in motion a 
great current of water in a crowded 
slip, without in some way notifying 
the vessels likely to be affected by it, 
so as to give them an opportunity to 
protect themselves from it by getting 
out extra fasts). 


79, See supra text and notes 65-— 
69. 
80. Shewan v. New England Nav. 


Co., 155 Fed. 860 [rev on other grounds 
169 Fed. 285, 94 CCA 561]. 


81. The Elsie, 288 Fed. 575; The 
City, of) Oakland, 277 Hed. 969; U. S. 
v. North German Lloyd, 239 Fed. 587; 
Postal Tel. Cable Co. v. P. Sanford 
Ross, Inc., 221 Fed. 105; The William 
H. Bailey, 100 Fed. 115, 103 Fed. 79 
{aff 111 Fed. 1006]; Submarine Tel. 
Cou vaubDiekson, 15 Ci BwN: Ss 16.9) 1109 
BCL 759, 143 Reprint 983; The Clara 
Killam? iu. 3A, & E161; Bell’ Tel: 


a cable cut by it was out of its proper 
place, but the cable was practically 
stationary, with a possible swing of 
fifty feet, while the dredge was mov- 
ing, the dredge is liable, as it is more 
likely that it was out of place than 
that the cable was: The City of Oak- 
land, 277 Fed. 969. 


[b] Tug, with a tow dragging a 
twenty-two-fathom heavy anchor 
chain, is liable for the breaking, by 
the chain, of a telegraph cable laid 
across the bottom of a river of which 
the owners and their employees had 
knowledge. The Elsie, 288 Fed. 575. 


82. Postal Tel. Cable Co. v. P. San- 
ford Ross, Ince., 221 Fed. 105. 


83. Bell Tel. Co. v. The Brigantine 
Rapid, 5 Can. Exch. 413, 
ae The Anita Berwind, 107 Fed. 

ib; 

85. U.S. v. The Alameda, 5 Alas- 
ka 663. 

86. See statutory provisions. 

87. Treaty of 1884 art 7. 


88. The William H. Bailey, 100 
Fed. 115, 103iFed. 799 [aff 111 Fed. 
1006]. 


89. Homer Ramsdell Transp. Co. v. 
Compagnie Generale Transatlantique, 
63 Fed. 845, 109 Fed. 1058, 47 CCA 
681. [answering cert. questions 182 
U. S. 406, 21 SCt 831, 45’ Li ed. 1155]; 
Yates v. Brown, 8 Pick. (Mass.) 23; 
Bussy v. Donaldson, 4 Dall. (Pa.) 206, 
1 L. ed. 802; Campbell y. Williamson, 
1 Phila. (Pa.) 198; The Cayo Bonito, 
[1903] P. 203 [aff [1902] P: 216]; The 
Clymene, [1897] P. 295; Atty.-Gen. v. 
Case, 3 Price 302, 146 Reprint 269, 


[a] Rule applied.—A foreign ves- 
sel which cannot be compelled to take 
a pilot is liable for damages, even 
though in charge of a pilot. The 
Girolamo, 3 Hagg. Adm. 169, 166 Re- 
print 368. 


[b] Public pilot.—The fact that 
the pilot is appointed or licensed by 
public authority makes no difference 
to the liability of the owners when 
hiring was not compulsory. Yates v. 
Brown, 8 Pick. (Mass.) 238; Bussy v. 
Donaldson, 4 Dall. (Pa.) 206, 1 L. ed. 
802. 

90. See statutory provisions. 


Effect on liability for loss of, or in- 
jury to, cargo see infra § 536. 
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where the pilot is a compulsory pilot in the sense ° 
that he has compulsory charge of the vessel, he is 
in no sense an agent or servant of the owners of 
the vessel, and, under the English rule, neither the 
owners nor the vessel is liable for his negligent 
In the United States the owners of a vessel 
are not personally liable for the negligent acts of 
a compulsory pilot,°? but by the admiralty law the 
fault or negligence of a compulsory pilot is imput- 
able to the vessel and it may be held liable there- 
Where, however, by the provisions 
of the statute the pilot is compulsory only in the 
sense that his fee must be paid, and is not in com- 


acts.?? 


for in rem.?? 


Obligation to take pilot see Pilots 
$§ 30-34. 

91,2 The Burma, 8 Aspin7 547; ‘The 
Townsville Harbour Bd. v. Scottish 
Shire Line, Ltd., 18 C. L. R. 306 [aff 


[1914] Queens]. S. R. 75]; The An- 
napolis, Lush. 295, 167 Reprint 128; 
The Warsaw, [1898] P. 127; The Carl 


XV., [1892] P. 132 [app dism [1892] 


Pode Dhe Suffolk 21 7L, L.9Re 2675 
The Agricola, 2 W. Rob. 11, 166 Re- 
print 659; The Maria, 1 W. Rob. 95, 


166 Reprint 508. But see The Nep- 
tune the Second, 1 Dods. 467, 165 Re- 
print 1380 (decided without reference 
to the statute then in force). 


{al Under English statutes in 
relation to compulsory pilotage, in the 
port of Liverpool, an owner of a ves- 
sel is not relieved from liability for 
damage to freight, unless a pilot was 
in charge under the act, and was ac- 
tually and necessarily engaged in the 
discharge of his duty. Where, there- 
fore, a vessel had left its dock in 
charge of a pilot, and anchored in the 
river to finish loading and to receive 
coal for a voyage, and while at anchor 
an accident occurred, causing the loss, 
the owner was not excused from lia- 
bility by such statutes. Guiterman v. 
Liverpool, ete., SS., Co., 88 N. Y. 358. 


{b] Duration of exemption.—The 
exemption from liability does not 
cease when the vessel reaches a tem- 
porary anchorage in the harbor, but 
continues, so long as the pilot is in 
charge, until the vessel is brought to 
the place in the harbor to which she 
was destined to go. The Ole Bull, 
[1905] P.-2. 


{c] Exemption from compulsory 
pilotage.—A ship exempt from com- 
pulsory pilotage because entering a 
harbor merely for shelter or stores is 
liable for damages done by her, even 
though carrying a pilot. The Nicolay 
Belozwetow, [1913] P. 1. 


{d] Tug towing vessel carrying a 
pilot by compulsion does not receive 
the benefit of exemption extended to 
the vessel or her owners by reason 


of the compulsory  pilotage. The 
Marys) WPoab? ih 4: 
[e}] Application to American ships. 


_—An English statute requiring pilots 
and providing. that the owner or mas- 
ter shall not be liable for damages by 
reason of default or negligence of the 
pilot applies to American ships in 
English waters. Smith v. Condry, 1 
How. (U. S!) 28, 11 L. ed. 35. 


[f] Violation of statutes.—Failure 
to stand by and give her name after 
a collision, as required by statute, 
does not render owners or vessel li- 
able where in compulsory pilotage. 
The Queen, L. R. 2 A. & E. 354; The 
Sussex, [1904] P. 236. 


{g] Change of moorings.—Where 
a vessel applied at a dock for landing, 
and, being refused, proceeded to an- 


SHIPPING 


In General. 


other, it was held that this was not a 
change of moorings under a pilotage 
act, and, the master being bound to 
have a pilot on board, the owners 
were discharged from responsibility 
for damage done to a barge into which 
the vessel ran. McIntosh vy. Slade, 6 
B. & C. 657, 18 ECL 296, 108 Reprint 
Does 

The Joseph Vaccaro, 180 Fed. 
272: Warrison v. Hughes, 125 Hed- 
860, 60 CCA 442 [aff 110 Fed. 545]; 
Crisp v. U. S., ete., Steamship Co., 124 
Fed. 748; Homer Ramsdell Transp. 
Co. v. Compagnie Generale Transat- 
lantique, 63 Fed. 845, 109 Fed. 1058, 
47 CCA 681 [answering cert. questions 
182-U. S. 406, 21 SCt 831, 45 L. ed. 
1155]; Griswold v. Sharpe, 2 Cal. 17; 
yee v. Williamson, 1 Phila. (Pa.) 
198. 


93. ‘Ralli v. Troup, 157 U. S. 386, 15 
SCt 657, 39 L. ed. 742; The China v. 
Walsh, 7 Wall. (U. S.) 53,19 L. ed. 67; 
Wilmington R. Bridge Co. v. Franco- 
Ottoman Shipping Co.,°259 Fed. 166, 


170 CCA 234 [aff 247 Fed. 207]; The 
Vindeggen, 252 Fed. 209; Indra Line 
v. Palmetto Phosphate Co., 239 Fed. 


94, 152 CCA 144; The Joseph Vaccaro, 
180 Fed. 272; The Blackheath, 154 
Fed. 758; Harrison v. Hughes, 125 
Fed. 860, 60 CCA 442 [aff 110 Fed. 


545]; The E. M. Norton, 15 Fed. 686. 


[a] Theory of admiralty law in 
this country in such cases is that a 
collision impresses on the wrongdo- 
ing vessel a maritime lien, which the 
vessel carries with it into whoseso- 
ever hands it may come. The vessel 
is treated, according to this theory, as 
the guilty thing. It is the>res, to 
which fault is imputable. and which 
is held to respond to damages. The 
responsibility of the owners, as own- 
ers, and the law of agency, as applica- 
ble to the employment of a pilot, do 
not come into consideration. MHarri- 
son v. Hughes, 125 Fed. 860, 60 CCA 
442 [aff 110 Fed. 545]. 


94. The Malley plan Act oo Beas 
[rev on other grounds L. R. 2-P. C. 
193.4 je The) Dallington we iLo 03st yim. wine 
The Prins, Pendrik,” £18994 P| Vir7: 
The Guy Mannering, 7 P. D. = 
The Augusta, 6 Aspin. 161; Atty.-Gen. 
v. Case, 3 Price 302, 146 Reprint 269, 


95. Jure v. United Fruit’ Co., 6 — 
(2d) 6; The Tactician, [1907] P. 244; 
The Queen, Li. R. 2 A. & H.354:" The 
idee 1 W. Rob. 45, 166 Reprint 

96. 
§ 399. 
_Negligent management or naviga- 
tion see supra § 418. 


97. The State of Missouri, 76 Fed. 
376, 22 CCA 239; Ralston v. The State 
Rights, 20 F. Cas. No. 11,540, Crabbe 
22; Tillmore v. Moore, 4 Fed. 231, 5 
Hughes 217; The Aberfoyle, 1 F. Cas. 
No. 16, Abb. Adm. 242 [aff 1 F. Cas. 
No. 17, 1 Blatchf. 360]; Sherwood y. 


Liability of master see supra 


[§§ 421-429 


pulsory charge of the vessel, there is no exemption 
from liability.°* 
sory, if his negligence was not the sole cause of the 
injury, but the negligence of the master or crew 
contributed thereto, the owners are liable.°* 


[§ 422] 3. Misconduct of Master or Crew *—a. 
The owners of a vessel, and the vessel, 
are liable for damages caused to third persons or 
strangers, by the torts of the master within the 
scope of his employment,®? but not for personal 
torts committed by the master outside the course 
and scope of his employment.°® 


Even though the pilot is compul- 


By the civil law 


Hall, 21 F. Cas.. No. 12,777, 3 Sumn. 
127; Arayo v. Currel, 1 La. 528, 20 
AmD 286; Malpica v. McKown, 1 La. 
248, 20 AmD 279; Price v. Thornton, 
10 Mo. 135; Yu Con v. Ipil, 41 Philip- 
pine 770. 


[a] Thus owner is liable for: (1) 
Master’s misconduct in. wrongfully 
abducting and carrying to sea a per- 
son when the master is in command 
as agent of the owner. The State of 


Missouri, 76 Fed. 376, 22 CCA 239; 
Tillmore v. Moore, 4 Fed. 231, 5 
Hughes 217 (abducting an infant). 


(2) Shipping a minor without the au- 
thority, and against the will, of the 
father. Sherwood v. Hall, 21 F. Cas. 
No. 12,777, 3 Sumn. 127. (3) Master’s 
ill treatment of passengers (putting 
them on short rations). The Aber- 
foyle, 1 F. Cas. No. 16, Abb. Adm. 
Sera 1, Ff. Gas: Nowlt, taBbiateht 
360]. 


{b] Law of country where the tort 
is committed governs such liability. 
eee Vv. -Currel, 91 Ea, 528, 20 Amb 


[c] Bxtent of liability.— Where the 
masters of two vessels take goods 
from another vessel without the con- 
sent of those in charge, which are 
divided between the vessels, the own- 
ers of one of the vessels can be held 
liable for the value of only such of 
the goods taken as are applied to the 
use and benefit of their vessel, and 
which it would have been within the 
scope of the master’s employment to 
procure. Guttner v. Pacific Steam 
Whaling Co., 96 Fed. 617. 


93. North American Dredging, etc., 
Co. v. The River Mersey, 48 Fed. 686; 
The Aberfoyle, 1 F. Cas. No. 16, Abb. 
Adm 242." Tate is Sas, Cas SaNiot jean 
Blatchf. 360]; Sunday v. Gordon, 23 
F. Cas. No. 13,616, Blatchf. & H. 569; 
Richmond Turnpike Co. v. Vanderbilt, 
1 Hill (N. Y.) 480; Haack vy. Fearing, 
28 N. Y. Super. 528. 


[a] _Tilustrations.—(1) Owners are 
not liable for acts of personal malice 
or ill will toward a passenger not in 
the exercise of or arising out of the 
master’s duties as such. The Aber- 
foyle, 1 F. Cas. No. 16; Abb. Adm. 242 
[aff 1 F. Cas. No. 17, 1 Blatchf. 360] 
(there is no presumption that putting 
passenger on short rations is a pri- 
vate_act of ill will of the master). 
(2) The owner of a yacht is not liable 
for injuries received by plaintiff from 
the wadding of a salute gun fired by 
the master of the yacht, such firing 
being outside the scope of his employ- 
ment, Haack v. Fearing, 28 N. Y. Su- 
per. 528, 4 AbbPrNS 297, 35 HowPr 


[b] State statute authorizi 
collection of claims against bee ey 
by proceeding against them by name 
only does not make such a vessel li- 
able for willful trespasses of its offi- 
cers or crew committed beyond the 
limits of the state without the knowl- 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 422-425] 


and common law the owners of a vessel are liable to 
the full amount for damages caused by the miscon- 
duct of the master;®® but by the general maritime 
law of Europe and this country the responsibility 
of the owners for the torts of the master is limited 
to the value of the vessel and freight, and by aban- 
doning these they are discharged from all personal 
responsibility.t Neither the owner nor the vessel 
is responsible for the acts of one who without the 
owner’s authority or consent assumes to act as 
master.*_ Owners are not liable for crimes commit- 
ted by a captain outside the scope of his employ- 
ment.* 


[§ 423] b. Embezzlement by Master. Where the 
master of a vessel undertakes, for the shipper, to 
sell cargo and remit the proceeds, he ordinarily does 
sO as supereargo or factor of the shipper, and if 
he embezzles or fails to account to the shipper for 
such proceeds, the vessel or her owners will not be lia- 
ble therefor,* unless the owners expressly authorize 
the master to act as such a factor,’ or unless he 
has implied authority to do so by the usage of trade.® 
Where the owners and crew are stockholders in the 
eargo in a whaling voyage, the owners are liable for 
the embezzlement of the cargo by the master,’ 
unless they have used due care in selecting him.$ 


[§ 424] 4. Persons Liable.® As a general rule 
those persons are liable for torts committed in the 


The 


edge and consent of the owners. 
The 


Ohio v. Stunt, 10 Oh. St. 582; 
Champion y. Jantzen, 16 Oh. 91. 


99. The Rebecca, 20 F. Cas. No. 
11,619, 1 Ware 187; Stinson v. Wy- 
man, 23 F. Cas.. No. 13,460, 2 Ware 
176. 

1. The Rebecca, 20 F. Cas. No. 11,- 
619, 1 Ware 187; Stinson v. Wyman, 
23 F. Cas. No. 13,460, 2 Ware 176. 


2. The Calypso, 230 Fed. 962, 145 
CCA 156 [aff 217 Fed. 669]. 


3. Ralston v. The State Rights, 20 
F. Cas. No. 11,540, Crabbe 22. 


4 The Alice, 172 Fed. 527; The 11. 
New Hampshire, 21, Fed. 924; Wil- 
liams v. Nichols, 13 Wend. (N. Y.) 12. 
58: Crawford v. Erie, 4 Oh. Dec. (Re- 12. 


ter, to whom 


charter 


D. 121. 
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to another does not relieve them from 
liability unless the entire possession, 
authority, and control over the vessel 
have been transferred to the charter- 
er. Anderson y. Boyer, 13 App. Div. 
258, 43 NYS 87 [rev on the facts 156 22. 
INS Y 27935850 N-B 97 6H - 


[bj] Registered “managing owner” [a] 
of a vessel is liable for the negligent 
management of the vessel by the mas- 
she has been let on 
shares, although such negligence oc- 
curs during her employment under a 
party of which 
knew nothing. Steel v. Lester, 3 C. P. 


See cases supra §§ 416-423. 
Pope v. Seckworth, 47 Fed. 830. 
Pope v. Seckworth, supra. 
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operation of a vessel who at the time sustain the 
relation of master or principal to the person in im- 
mediate control of the vessel,!° and, while ordinarily 
the owner of the vessel is the person liable,*! where 
his relation to the persons in control of the vessel 
is merely that of bailor, he is not liable,t? but those 
in control are responsible to the person damaged.}? 
Where the owners of several vessels form a part- 
nership or hold themselves out as engaged in a joint 
enterprise, they are jointly liable for the default 
or negligence of those placed in charge of any of 
the vessels,'* or each partner is liable for dam- 
ages caused by the negligence of the servants and 
agents of the partnership while conducting its busi- 
ness.1° Having advertised itself as being the op- 
erator of a vessel, a corporation cannot thereafter 
escape hability for loss of vessel, cargo, and pas- 
sengers by showing that it in fact had no interest 
in the ship.!® 


[§ 425] 5. Lien,17 It is well settled that there 
is a maritime lien for the injury inflicted by a mari- 
time tort, with but few exceptions.'8 Conversion 
by the master of goods shipped on the vessel is a 
tort which gives rise to a maritime lien.19 <A lien 
on a vessel for a maritime tort is enforceable only 
in the federal courts,?° and courts other than courts 
of admiralty cannot enforce such a lien.24 In some 
states a hen for torts not within admiralty jurisdic- 
tion is expressly provided for by statute.?? 


Royal, 22 La. Ann. 388, 2 AmSR 731; 
Rex v. American Gasoline Fishing 
Boat, 15 OntL 314, 11 OntWR 135. 
See Holloway v. The Western Belle, 11 
Mo. 147. 

See statutory provisions; 
cases infra this note. 


Particular statutes construed. 
—(1) A state statute, providing that 
all water craft above five tons “used” 
in navigating the waters of the state 
shall be subject to liens for all dam- 
ages done by such water craft, ap- 
plies to a vessel navigating such wa- 
ters, although owned out of the state. 
Chicago v. The Queen City, 17 Ill. A. 
203. (2) The Oregon statutes, giv- 
ing a right of action for wrongful 
death, and providing for a lien for 
damages or injuries done to persons 
or property by a boat or vessel, for an 


and 


the owner 


of ae Da yvlorm av. = Y ‘ 
eae Mate Te be. % 14. Sun Mut. Ins..Co. v. Kountz| action against such boat or vessel by 
aE , Line, 122 U. S. 583, 7 SCt 1278, 30 L.| name, create a statutory lien on a ves- 
5. Taylor v. Wells, supra. ed. 1137 [rev 10 Fed. 768, 48 Fed.|sel where the injury causing death 
: A ‘ Bye | ; happens on board such vessel within 
6 Emery v. Hersey, 4 Me. 407, 16 838] 
AmD 268; The Jane Louisa v. Wil- 15. Bowas v. Pioneer Tow Line, 3| the state by reason of the fault or neg- 
liams, 1 Oh. Dec. (Reprint) 228; Tay-|, Cas. No. 1,713, 2 Sawy. 21. ligence of its officers, although the 
lor v. Wells, 3 Watts (Pa.) 65 i $ vessel was afloat on navigable waters 
lor v. Wells, i na ‘ : ~~ 16. The Jane Gray, 99 Fed. 582. and subject to admiralty jurisdiction. 
[a] Thus, where e usage ere ontract | Aurora Shipping Co. v. Boyce, 191 
trade, in consigning goods by a ves- Ie SE ae Fed. 960 [aff 178 Fed. 587]. (3) The 


sel, is for the consignor to direct the 
master, by memorandum on the bill 
of lading, to collect freight and charg- 
es of the consignee, and the master 
does so, the vessel is liable for the 
master’s failure to pay over to the 
econsignor the part belonging to him. 
The Jane Louisa v. Williams, 1 Oh. 
Dec. (Reprint) 228. 

7, Joy v. Allen, 13 F. Cas. No. 7,- 
552, 2 Wocdb. & M. 303. 

8. Joy v. Allen, supra. 

9. Liability as between owner and 
charterer see supra § 240. 

10. Scull v. Raymond, 18 Fed. 547. 

[a] Liability of owners of vessel 
will be presumed to continue until 
they affirmatively establish the exist- 
ence of some contract which relieves 


therefrom; and the mere fact 
re they have chartered the vessel 


18. North American Dredging Co. 
v. Pacific Mail SS. Co., 185 Fed. 698, 
107 CCA 620; The Anaces, 93 Fed. 240, 
34 CCA 558. 

{a] Admiralty Rules, rule 16 makes 
an exception in the case of suits for 
assault and beating. The Anaces, 93 
Fed. 240, 34 CCA 558. 


[b] In England the vessel itself 
must be the instrument of the wrongs. 
No lien arises from the act of the 
crew in cutting another vessel adrift 
in order to enable their ship to get to 
sea. Currie v. McKnight, [1897] <A: 
ERE WE 

19. The Escanaba, 96 Fed. 252. 


20. Young v. The Princess Royal, 
22 La. Ann. 388, 2 AmR 731. 


21. Stevenson v. Edwards, 24 La. 
Ann. 267; Young v. The Princess 


Washington statute creates a lien on 
a vessel for injuries committed by 
it, which is enforceable in the state 
courts, where the claim for injury is 
not within the jurisdiction of ad- 
miralty (West v. Martin, 51 Wash. 
85, 97 P 1102, 21 LRANS 324 [holding 
that it is, in effect, an equitable at- 
tachment where in an action to en- 
force a lien on a vessel, given by a 
state statute, a temporary receiver is 
appointed, and the vessel is taken in 
charge by him at the beginning of 
the action]), (4) and applies to for- 
eign, as well as. domestic vessels 
(West v. Martin, supra), (5) and is 
not limited to transportable property, 
but includes damage to a permanent 
structure like a bridge (West v. Mar- 
tin, supra). (6) The Wisconsin 
statute may be resorted to for en- 
forcing claims of the kind therein 
specified, which accrue out of the 
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Collision imposes a maritime lien on the wrong- 
doing vessel,?* which is superior to all preéxisting 
liens,24 except possibly sailors’ liens for wages.”° 


While such a lien may be lost by 


where so lost it follows the vessel into whosesoever 
A lien accorded by 
the maritime law for a maritime tort is a proprie- 
tary interest.which travels with the vessel and may 
be enforced notwithstanding she has been sold in 
another jurisdiction from that in which the tort 
Possession is not necessary to 
For the purposes of the 
lien the ship is considered as consisting of hull and 
engines, tackle, apparel, and furniture of all kinds,*° 
including wireless equipment rented to the ship un- 
Liens on a vessel for sev- 


hands the vessel may come.** 


was committed.?§ 
the validity of this lien.*° 


der a license agreement.*! 


state, in all cases where the person 
who is liable remains owner of the 
vessel at the time-it is proceeded 
against in the state, although it does 
not operate to create a specific lien 
out of the state, from transactions 0c- 
curring entirely outside of it. Mc- 
Roberts v. The Henry Clay, 17 Wis. 
101 (Gen. L. [1859] ¢ 151). 

[b] In Louisiana Act (1855) § 9, 
providing for a privilege for damage 
suffered by negligent management or 
navigation, applies to the owner of a 
slave drowned by being run down 
while rowing a skiff. Pousarques v. 
Natchez, 15 La. Ann. 80 f 


{c] Validity of statute—A state 
statute giving a lien on a vessel en- 
forceable in rem is valid when it 
does not usurp admiralty jurisdiction. 
Martin v. West, 222 U. S. 191, 32 SCt 
42, 56 L. ed. 159, 86 LRANS 592 (colli- 
sion of vessel with bridge); Johnson 
v. Chicago, ete., El. Co., 119 U. S. 388, 
7 SCt 254, 30 L. ed. 447. 


23. The John G. Stevens, 170 U. S. 
Lise Ise SOt 5440 42" ir vedsn969s, sihe 


Sire: a envialle (CUNnoe)) hocyeOmiE med: 
1279; = "The China, ‘7 Walla(CU:aS8:) 53, 
19 L. ed. 67; The Helen, 5 F. (2d) 54 


[mod 288 Fed. 935]; -Harrison  v. 
Hughes, 125 Fed. 860, 60 CCA 442 [aff 
110 Fed. 545]; The America, 1 F. Cas. 
No. 288; The Avon, 2 F. Cas. No. 680, 
Brown Adm. 170; Hale v. Washington 
InssCo:;,; 11 5R: Cas. No. 5,916, 2) Stony: 
176; Currie v. McKnight, [1897] A. C. 
97; The Lemington, Aspin. 475; 
Harmer v. Bell, 7 Moore P. C. 267, 13 
Reprint 884; The Buropa, Brown. & 
I. 89, 167) Reprint 313, 2: Moore P, C. 
N. S. 1, 15 Reprint 803; The City of 
Mecca, 6 P. D. 106. 


{a] Diability of cargo.—For dam- 
ages by collision there is no maritime 
lien on the cargo, except to the extent 
of freight due, although the cargo be- 
longs to the owner of the vessel in 
fault. The Bristol, 29 Fed. 867. 


[b] Extent of lien.—(1) The lien 
goes to the full extent of the owner’s 
interest in the vessel. The Aline, 1 
W. Rob. 111, 166 Reprint 514 (extend- 
ing to repairs made by owner at his 
own expense). (2) It does not ordi- 
narily extend to an increase of value 
caused by repairs after the tort was 


committed. The St. Olaf, L. R. 2A. 
& EH. 360. 

24. The Augusta, 15 F. (2d) 727. 

25. The Augusta, supra. 

26, The China, 7 Walli(CUs Sa). 53) 
193i ed. 675 The Admiral} 1) HS Cas: 
No. 84; The Martino Cilento, 22 Fed. 
859. 

[aj TDllustrations.—(1) Where a 


vessel was for most of the time in 


SHIPPING 


laches,*® except 


ceedings.** 


In General. 


the question.** 


claimant’s jurisdiction and he was un- 
der no disability to sue, a delay of 
two years was held to make the claim 
stale. Griswold w. The Nevada, 11 
F. Cas. No. 5,839, 2 Sawy. 144. (2) 
Where the vessel passed into the 
hands of innocent purchasers, who 
tried, two years after the collision, to 
ascertain the existence of any liens, 
it was held that a libel thereafter filed 
could not be enforced. The Bristol, 11 
Fed. 156, 20 Fed. 800. (3) Where the 
libel had not been filed until more 
than twenty months after the collision 
and in the meantime the vessel had 
been sold, she was held not to be 
subject to arrest. The Admiral, 1 
F. Cas. No. 84. (4) Two years are 
not laches where there has been no 
Frank 


change in ownership. The 
Moftat, 9: «Cas. No: 5,060, 2 E1ip: 
2913 (S)1y Delay sof. six and va, halt 


years without excuse held to bar the 
claim. Smith v. Sturgis, 22 5. Cas. 
No. 13,111, 3 Ben. 330. 


[b] Limitation by state statute.— 
A state statute limiting time in which 
to enforce liens on vessels does not 
apply to a maritime lien for collision. 
Laing v. The G. L. Buckman, 14 F. 
Cas. No. 7,988. 


27. The China, 7.Wall. (U. S.) 53, 
19 L. ed. 67; The Helen, 5 F. (2d) 54 
[mod 288 Fed. 935]; The Avon, 2 F. 
Cas. No. 680, Brown Adm. 170; Ed- 
wards v. The Robert F. Stockton, 8 
F. Cas. No. 4,297, Crabbe 580; Donnell 
Ve. GaGa wDeering tC on ml louie oe mort 
A 130; The Europa, Brown. & L. 89, 
167 Reprint 313, 2 Moore P. C. N.S. its 
15 Reprint 803; The Europa, Brown. 
& L. 89, 167 Reprint 313, 2 Moore P. 
C. N. 8S. 1, 15 Reprint 803; The Kong 
Masnus, [189 imib. 223m cAstiya Gems 
Dhe Bermuda, 32) B: Cr -16;) [9232 
DomLR 272. 


[a]. Rule applied.icmA lien for a 
maritime tort accompanies the vessel 
into the hands of even a bona fide pur- 
chaser. Donnell v. G. G. Deering Co., 
115 Me. 32, 97. A 130. 


[b] Illustrations.—(1) Where the 
vessel had been in collision in Decem- 
ber, 1848, and was not arrested until 
August, 1849, the lien was enforced, 
although she had been sold in June, 
1849. Harmer v. Bell, 7 Moore P. C. 
267, 2 EngL&Eq 536, 13 Reprint 884, 
3 W. Rob. 220, 166 Reprint 944. (2) 
Where the collision took place in De- 
cember, 1849, and suit was brought in 
February, 1860, but the vessel was not 
arrested until January, 1863, she hav- 
ing been advertised and sold in No- 
vember, 1861, it was held that there 
was no laches and that the lien was 
not lost. Dean vy. Richards, Brown. & 
L. 89, 2 Moore, P. C. N. S. 1, 15 Reprint 
803. (3) Where an accident was so 
notorious that a diligent inquiry on 


[§§ 425-426 


eral collisions are entitled to priority in the inverse 
order of the happening of the collisions.** In Eng- 
land claims for damage arising out of the same col- 
lision rank in the order of their decrees.** 
for collision is inchoate at the moment of the col- 
lision, and must be perfected by subsequent pro- 
No maritime lien arises out of a eol- 
lision with a bridge.*° 

[§ 426] E. Actions and Other Proceedings? *—1. 
Whether an action against a vessel or 
her owner may be brought in a state court or must 
be brought in a court of admiralty depends on wheth- 
er the admiralty court has exclusive jurisdiction of 


A lien 


In many jurisdictions actions or 


proceedings against vessels or owners have been 
made the subjects of statutory provisions.?® 


Debt 


the part of the purchaser would have 
discovered the lien arising therefrom, 
a delay of eleven months was held not 
to be unreasonable. The Columbia, 27 
Fed. 704. 


28. The Avon,. 2..F...Cas.) No. 96380; 
Brown Adm. 170, (holding that such 
lien may be enforced by seizure, al- 
though no such remedy is allowed in 
the jurisdiction into which the vessel 
has sailed, and although the vessel 
has been there sold by a _ private 
transfer to a purchaser in good faith 
and without notice). 


29. The ‘China, si@wWalk GUe Sper 
19 I. ed.673. The Admiraly 1) h.Cas: 
No. 84; Harmer v. Bell, 7 Moore P. C. 
267, 13 Reprint 884. 


30. The Augusta, 15 F. (2d) 727. 
31. The Augusta, supra. 

32. The America, 168 Fed. 424. 

[a] Reason for rule.—The first 


claimant by virtue of his lien acquires 
a proprietary interest in the vessel, 
which is subject to the risks of her 
subsequent navigation, including lia- 
bility for subsequent torts. The 
America, 168 Fed. 424. 

33. Bernard v. Hyne, 6 Moore P. C. 
56, 138 Reprint 604; The Clara, Swab. 
1, 166 Reprint 986. 

34. The Helen, 5 F. (2d) 54 [mod 
288 Fed. 935]. 

35. The Rock Island Bridge, 6 
Will. (CU San edssulcnied iio 

36. Cross references: 

Actions: 


For personal injuries see infra §§ 
426-434. 

Involving authority of master see 
supra §§ 402-407. 

Involving rights and liabilities un- 
der charter party see supra §§ 
337-348. 

Enforcement of stevedores’ claims in 

admiralty see Admiralty § 87. 

Vessels as property subject to attach- 

ment see Attachment § 358. 


37. See Admiralty §§ 16-128. 

38. See statutory provisions; and 
cases infra this note. 

[a] Statutes construed.—(1) The 


provisions of the Ohio Water Craft 
Act do not give a right of action 
against a water craft in the state on 
an indebtedness contracted in an- 
other state, and it is immaterial 
whether there is or is not a liability 
to such an action in the state where 
the indebtedness accrued (Goodsell v. 
The Brig St. Louis, 1 Oh. Dec. (Re- 
print) 207, 4 WestLJ 123 [aff 16 Oh. 
178]); (2) nor can such statute be 
enforced in another state (De Witt v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 426-428] 


on a simple contract, rather than covenant, is the 
proper form of action on a written memorandum of 
a ship’s clerk for wages due for services on the 


ship.®® 


[§ 427] 2. Parties, Process, Notice, and Appear- 
ance. [xcept in so far as they are regulated by 
special statutory provisions,*® the rules applicable in 
civil actions generally, or, where brought in an 
admiralty court, the rules applicable in admiralty 
cases, apply in actions or proceedings to enforce 
the rights and liabilities of vessels and their owners, 
in regard to questions of parties,#! process,t? no- 


tice,*® and appearance.*4 


[§ 428] 3. Pleading. Except where such actions 
are regulated by special statutes,4® the rules of 
pleading in civil actions generally,*® and, where ap- 
plicable, the rules of pleading in admiralty,‘7 apply 


Burnett, 3 Barb. (N. Y.) 89); (3) nor 
can an action be maintained under 
such statute to recover a sum agreed 
by the master of the vessel to be paid 
to one for acting as a local agent of 
the vessel, for services performed on 
land (Howe v. The Steamboat Empire, 
1 Oh. Dec. (Reprint) 477, 10 WestLJ 
142). (4) Pose English Admiralty 
Courts Act [24: Vict. ¢:710] § 5, and 
Colonial Courts Admiralty Act [53 & 
54 Vict. c 27], where the owner of a 
ship is the debtor, the action cannot 
be maintained against her if the neces- 
Saries are supplied at the port to 
which the ship belongs, or if at the 
time of the institution of the action 
any owner or part owner of the ship 
is domiciled in Canada. The David 
Wallace v. Bain, 8 Can. Exch. 205; 
Rochester, etc., Coal, ete., Co. v. The 
Garden City, 7 Can. Exch. 34 [aff 7 
Can. Exch. 94] (by owner is meant 
the registered, and nota pro hac vice, 
owner). (5) The Michigan statute 
of Feb. 5, 1854 (Comp. Laws (1871), p 
1861), providing for the collection of 
demands against water craft, was in- 
tended to give a remedy in all cases 
coming within its provisions, where 
the vessel at the time was navigating 
the waters of the state. The City of 
Erie v. Canfield, 27 Mich. 479. 


[b] Action on bond.—Under a 
statute providing for seizure of a ves- 
sel and release on bond, where a ves- 
sel is so restored or discharged from 
seizure, and an action is brought on 
the bond, it is substantially an action 
of trespass, and defendant may tender 
compensation or satisfaction for the 
injury and loss only on the ground 
that it was casual or involuntary. 
Slack v. Brown, 13 Wend. (N. Y.) 390. 


39. See also Pell v. Dickens, 3 B. 
Mon. (Ky.) 57. 


40. See statutory provisions. 
41. See gases infra this note. 
[a] Partnership.—The master and 


seamen of a vessel who ship on 
shares, instead of wages, do not 
thereby become partners with the 
owners and need not join or be joined 
in actions by or against them relating 
to the voyage. Grozier v. Atwood, 4 
Pick. (Mass.) 234; Baxter v. Rodman, 
8 Pick. (Mass.) 435 (contracts of 


mateship). 

[b] Defect of parties.—In an ac- 
tion for supplies furnished a vessel, 
a nonjoinder of any part owner of the 
vessel may be taken advantage of by 
plea in abatement. Sager v. Nichols, 
WDalyiENeay. ai 


Generally see Admiralty §§ 145-153; 
Parties 47 C. J. pl. 
42. See cases infra this note. 
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in actions or proceedings by or against the owner 
#5 All material facts necessary to consti- 
tute plaintiff’s cause of action must be alleged,‘® 


and all matters of defense must be alleged in the 


ansiver.°° 


[a] Return to writ against a ves- 
sel which omits to state that the of- 
ficer seized the vessel is defective, al- 
though it is not necessary that he 
should state in his return that he re- 
tains the vessel in his custody. Blais- 
dell v. The William Pope, 19 Mo. 157. 


[b] Amendment of return.—The 
court may permit an amendment of an 
officer’s return to a writ of seizure, 
although such officer is no longer an 
officer of the court. Blaisdell v. The 
William Pope, 19 Mo. 157. 


[c] Constructive service.—Under 
an Arkansas statute (Mansfield Dig. 
§ 4986) a constructive service on the 
owners of a vessel is not sufficient to 
support a personal judgment against 
them. Ford v. Adams, 54 Ark. 137, 
15 SW 186. 


Generally see Admiralty §§ 154-163; 
Process 50 C. J. p 4382. 


43. See cases infra this note. 


[a] Statutory provisions for no- 
tice construed.—In a suit brought un- 
der an act for the collection of de- 
mands against ships, steamboats, and 
other vessels, the failure of the com- 
missioner issuing the warrant for the 
seizure of the vessel to give imme- 
diate notice of the issuing of the war- 
rant, and that claims must be present- 
ed within a certain time, does not viti- 
ate the proceedings, the provision for 
notice being directory. Howell v. 
Gaddis, 31 N:. J. L. 313. 


44. See cases infra this note. 


[a] Appearance.—In an action in 
rem to recover money advanced, the 
owner is sufficiently represented by 
the supercargo. Thomas y. Acadia, 1 
Newfoundl. 165. 


45. See statutory provisions; 
case infra this note. 


[a] Statute authorizing suits 
against steamboats by name in cer- 
tain cases does not authorize a com- 
plaint in the name of a boat for an in- 
jury done her, against another boat. 
The Blue Ridge v. The Time, 9 Mo. 
650. 


and 


46. See Pleading 49 C. J. pl. 
47. See Admiralty §§ 183-229. 
48. See cases infra this section. 
49. See cases infra this note. 


[a] Improper use of proper appli- 
ances to prevent the escape of sparks 
from the smokestack of a steamboat 
must be distinctly averred in order to 
be available as a ground of recovery 
in a suit for the loss of property set 
on fire as claimed by sparks. thus 
emitted. Cheboygan Lumber Co. v. 


Where the action is brought under a 
state statute the declaration or complaint should 
show the applicability of the statutory provisions 
to the cause of action.54 
recover for negligence in the operation of the ship 
after discovery of peril he must, as in other actions 
for negligence,°* allege that defendant’s servants 
saw or should have seen plaintiff’s peril,®* and that 
plaintiff’s peril was obvious or was known to defend- 
ant’s servants.°4 
control is hable as owner for supplies furnished the 
vessel,?’ a mortgagee in possession is properly de- 
scribed as owner in a declaration or complaint for 
supplies furnished.°® 


Where plaintiff seeks to 


As the person in possession and 


Delta Transp. Co., 100 Mich. 16, 58 
NW 630. 


{b] Particular complaints  con- 
strued.—In an action for damages to 
plaintiff’s house, situated below high- 
water line, caused by th2 breaking up 
of a barge, after being stranded close 
to the house, the complaint, expressly 
alleging negligence consisting of de- 
fendant’s acts and omissions subse- 
quent to the beaching of the barge, 
excludes negligence by reason of the 
barge breaking loose from defendant’s 
tug because of a defective hawser.— 
Longstean v. McCaffrey, 95 Conn. 486, 
111 A 788, 


50. See case infra this note. 
[a] Exceptions will be sustained 
to an insufficient answer to a’ libel 


charging negligence in operation of 
a dredge. Pacific Mail SS. Co. v. The 
Pacific, 3 Hawaii Fed. 24. 


51. Borden v. The Eagle, 1 Oh. 
Dec. (Reprint) 473, 10 WestLJ 137. 


See Hamilton v. The R. B. Hamil- 
ton, 16 Oh. St. 428 (holding that, un- 
der a statute applying to all steam- 
boats and other water craft of twenty 
tons burden and upward, it is not 
necessary to allege that the steam- 
boat was of twenty tons burden or up- 
ward). 


52. See Negligence § 674. 


53. Daniels v. Carney, 148 Ala. 81, 
42 S 452, 121 AmSR 34, 7 LRANS 920, 
12 AnnCas 612. 


[a] Rule applied.—In an action 
against the owner of a steamboat for 
injury to plaintiff's intestate, on the 
theory that the accident overturning 
the intestate’s small boat was the re- 
sult of the failure of defendant’s sery- 
ants to exercise due care in the op- 
eration of the steamboat after the 
discovery of the peril of the intestate, 
an averment that the small boat was 
plainly visible to defendant’s servants 
was insufficient as an averment that 
they saw, or should have seen, the 
small boat. Daniels v. Carney, 148 
Ala. 81, 42 S452, 120, AmSR O34, 57 
LRANS 920, 12 AnnCas 612. 


54. Daniels v. Carney, supra. 


[a] Rule applied.—A count, aver- 
ring that the small boat was seen by 
the servants and in time to avoid the 
injury, was insufficient for not aver- 
ring that the peril of deceased was an 
obvious one, or that it was known to 
the servants. Daniels v. Carney, 148 
Adan Sly 4249452, led Amis Risa 7 
LRANS 920, 12 AnnCas 612. 


55. See supra § 414, 
56. Luce v. Hadley, 119 Mass. 229. 
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[§ 429] 4. Evidence—a. Presumptions and Bur- 
The burden of proof being on him 
who has the affirmative of an issue,°* plaintiff has 


den of Proof.°* 


the burden of proving every fact 


cause of action where he seeks to recover for serv- 
or advances;°? 
where negligence is the basis of plaintiff’s claim, the 
burden is on him to prove negligence,®! except where 
the doctrine of res ipsa loquitur relieves him of the 
Defendant has the burden of proving 
Where it is shown that 
supplies were furnished a vessel which defendants 
own, the presumption arises that the vessel was 


ices rendered the vessel,°® 


burden.°? 
his defenses or offsets.°* 


operated for their benefit.°* The 


negligence arising from the collision of a moving 
vessel with a vessel at anchor®® apples to a colli- 
sion with a stationary object fixed to the land,°® 


57. Presumptions and burden of 
proof in actions involving authority 
of master see supra § 404. 

58. See Evidence § 14. 


Burden of proof in admiralty see 
Admiralty § 250. 


590) Bardach? ron, ete;w Comey. 
Charleston Port Terminals, 143 Va. 
656, 129 SE 687. 

60. Bass v.. O’Brien, 12 Gray 
(Mass.) 477. 

61. Bowen Vv. Baltimore, ete; 


Steamboat Co., 26 Del. 428, 84 A 1022; 
Atkinson v. Goodrich Transp. Co., 69 
Wis. 5, 31 NW 164. 


62-eeCalitornia Union» Oil Corry. 
Rideout, 38 Cal. A. 629, 177 P 196. 


Res ipsa loquitur in actions for 


negligence generally see Negligence 
§§ 768-786. 
63. See cases infra this note. 


[a] Compulsory pilotage.—W here 
compulsory pilotage is relied on, the 
shipowners have the burden of proy- 
ing that the pilot’s negligence alone 
was the cause. The Velasquez, L. R. 


1 P..C. 494; The Benmohr, 52 Wkly. 
Rep. 686. 
[b] Consortship agreement.—The 


burden of proving the restricted char- 
acter of an agreement of consortship 
rests on defendant. Cash v. One Thou- 
sand Two Hundred and Seventy-Seven 
Dollars and Five Cents, 5 F. Cas. No. 
2,498. 


[ec] Negligence of independent 
contractor.—The owner of a steamer, 
asserting nonliability for damage 


done to a barge in unloading it, on the 
ground that the work of unloading 
was done by an independent contrac- 
tor, has the burden. of establishing 
such defense. E. C. Taylor Co. v. New 
Work, ete, Mail SS. Co., 159, La. 381, 
105 S 879 [annulling and setting aside 
ede ACR S.Shills 


[d] Offset.—In an action for the 
value of services rendered in steve- 
doring, handling, and storing scrap 
iron, the burden was on defendant to 
establish a claim under a plea of off- 
set that the material was improperly 
and negligently loaded, and that it 
suffered loss accordingly. Bardach 
Iron, ete., Co. v. Charleston Port Ter- 
minals, 143 Va. 656, 129 SE 687. 


roe Blackstock v. Leidy, 19 Pa. 
65. See Collision § 275 text and 
note 56 et seq. 
66. Eagle Oil Transport Co. v. 
Bowers Southern Dredging Co., 255 


Fed. 52, 166 CCA 380; The Black- 
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material to his 


and, 


owners.’ ? 


presumption of 


heath, 154 Fed. 758; The Rotherfield, 
123 Fed. 460; Pennsylvania R. Co. v. 
Ropner, 105 Fed. 397. 


[a] Rule applied to collision with: 
(1) Beacon. The Blackheath, 154 
Hed. 758: G2) Pier: Pennsylvania 
R. Co. v. Ropner, 105 Fed. 397. . (3) 
Pipe line and supporting pontoons of 
a dredge. Eagle Oil Transport Co. v. 
Bowers Southern Dredging Co., 255 
Fed. 52, 166 CCA 380. 


67. The Priscilla, 15 F. (2d) 455. 


[a] Thus, where a vessel, while 
passing a wharf on a river, both in 
going out and on coming in, produces 
so large a wave as to cause a vessel 
which was properly moored to the 
wharf to range so violently as to 
break her lines, although no such ef- 
fects follow the passing of other ves- 
sels at greater speed, such facts raise 
a presumption of negligent navigation 
on the part of such vessel which ren- 
ders her liable for an injury. The 
Havana, 100 Fed. 857. 


68. The Washington, 182 Fed. 885. 


69. Admissibility of evidence in 
actions involving the authority of a 
master see supra § 405. 


70. See Evidence §§ 89-1729. 

71. See Admiralty §§ 251-254. 

72. See cases infra this note. 

[a] Evidence held admissible.— 


(1) As to amount of account. The 
Garfield No. 6, 36 F. (2d) 501 (failure 
of libelant seeking recovery for labor 
and materials on boat to introduce 
bookkeeper, and fact that account 
showed erasures, did not prevent in- 
troduction of evidence as to amount 
of account). (2) As to negligent 
operation (in an action against a ves- 
sel to recover for damages for neg- 
ligently sinking an anchored boat by 
passing her with such speed as to 
push ice floes against her, evidence 


that the person in charge of the vessel: 


had been warned that it was danger- 
ous to speed fast in the place in ques- 
tion is admissible [O’Reilly.- v. New 
Brunswick, ete., Steamboat Co., 26 
Misc. 195, 55 NYS 1133 [rev on other 
grounds 28 Misc. 112, 59 NYS 261]). 
(3) A note given on behalf of the 
owners of a vessel by their authorized 
agent for the amount of certain de- 
mands is evidence both as to the jus- 
tice and the amount of the demand. 
Byrne y. The Blk (6 Momo >a(4)e OE 
is competent for defendant to show 
that a note was accepted on the in- 
dividual credit of the maker, a former 
owner. The Resort v. Brooke, 10 Mo. 
5S 1a) hho The oath of ownership 
made in taking out the register of a 
vessel is admissible in evidence, al- 


[§ 431] c. Weight and Sufficiency.** ] 
actions generally,’* or proceedings’ in admiralty,’® 
the rule requiring the party having the burden of 
proving a disputed issue of fact to do so by a pre- 
ponderance of the evidence applies in actions: or 
proceedings by or against a vessel or her owner 
One who seeks to recover damages for injuries 


[$§ 429-431 


and to injuries caused to moored vessel or other 
fixed objects by swells from the passing vessel,°? 
although the contrary has been held.°* 


[§ 430] b. Admissibility.°° } 
the admissibility of evidence in civil actions gener- 
ally,”° or proceedings in admiralty when the suit is 
brought in an admiralty court,’? apply to actions 
or proceedings by or against the vessel or her 


The rules governing 


As in eivil 


g,76 


though not conclusive, against defend- 
ant, in an action for supplies fur- 
nished for the vessel. Lincoln v. 
Wright, 23 Pa. 76, 62 AmD 316. 


[b] Under general issue in an ac- 
tion for services, materials, and sup- 
plies furnished to a vessel, th> Owners 
may prove that at the time they were 
rendered or furnished the vessel was 
chartered to a third person. Fish v. 
Sullivan, 40'La. Ann. 193, 3 S_ 730; 
Pontchartrain Co. v. Heirne, 2 La. 
Ann. 129 


[ec] Evidence held inadmissible.— 
(1) Defendant’s evidence as to re- 
moval of property from vicinity of 
fire caused by negligence yards from 
defendant’s boat, not appearing perti- 


nent, is inadmissible. Atkinson v. 
Goodrich Transp. Co., 69 Wis. 5, 31 
NW 164. (2) Evidence that the 


steamboat had navigated other rivers 
and among lumber yards of other 
cities and had set no fires is inadmis- 
sible in an action for negligently burn- 
ing plaintiff’s property by the emis- 


sion of sparks from the boat. Atkin- 
son v. Goodrich Transp. Co., supra. 
(3) Evidence that on other occasions, 


at different times and places, screens 
were open and cinders had escaped, 
is not admissible in an action for neg- 
ligence for injuries by sparks. Ed- 
wards v. Ottawa River Nav. Co., 39 
WU. CAO B eoOnt,)) 264, 


73. Weight and sufficiency of evi- 
dence in actions involving authority 
of master see supra § 406. ‘ 


74 See Evidence §§ 1730-1806. 

75. See Admiralty § 255. 

76. See cases infra this note. 

[a] Evidence held sufficient to 
show: (1) That stern line from 


scow was wrongfully thrown off car 
float by defendant’s employee, leav- 
ing scow in condition of peril, impos- 
ing liability on defendant. The Har- 
risburg, 43 F., (2d)360.. (2) ° That 
owners of stranded barg’e failed to 
discharge their duty to ascertain what 
was reasonably required to make the 
barge safe, and to take the necessary 
precautions. Miami Quarry Co. v. 
Seaborg Packing Co., 103 Or. 362, 204 
P 492. (3) Liability of defendant 
in an action for labor performed. 
Oakes v. Cushing, 24 Me. 313. (4) 
Plaintiff's contention that whole re- 
pair of steamer should be paid for ac- 
cording to detailed daily schedules of 
costs and charges. The Mary Woods, 
29 EF. (2d) 466. (5) That employee 
of contractor repairing vessel notified 
vessel’s officer before vessel, which 
sank from water entering through 
outboard discharge valve, was re- 
moved from dry dock, so that defend- 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 431-432] 


sustained by reason of the negligent management 
or navigation of a vessel must establish such negli- 
gence by a preponderance of the evidence,77 and 
must, by sufficient evidence, identify the offending 
steamer,’® and defendant must establish contribu- 
tory negligence by a preponderance of evidence.7® 
Where plaintiff’s evidence shows that the negligent 
management or navigation was the proximate cause 
of the injury, defendant must rebut such evidence.’° 
Where libelees were not present at the survey of 
a damaged boat, strictest proof of the character and 
extent of the damage is required.®! 


[§ 432] 5. Trial. 


ant is not liable for her sinking. 
S. v. Bethlehem Shipbuilding Corp., 
28 F.-(2d) 880 [rev 25 F. (2d) 157]. 
(6) That in the ordinary course of 
things the apron would not give way 
in an action to recover for the loss 
of a truck because apron from dock 
to ship broke. Union Oil Co. v. Ride- 
Os BS aly VAG. -629,. Lin 196" Ceva= 
dence held sufficient to show that de- 
fendant had some control over the 
Situation because of the necessity of 
adjusting the apron in accordance 
with the tides). 


{[b] Evidence held insufficient: 
(1) To establish defendant’s conten- 
tion that libelant agreed to complete 
repairs on specified date. The Gar- 
field” No.6, 36 F. (2d) 501. '(2)' To 
show nonliability of recorded owner 
for supplies. Casey v. Leary, 5 F. 
€as- Nov 25497) 2) Ben. 530 “(holding 
that on a libel in personam for sup- 
plies furnished a vessel, if the re- 
corded owner, who has sworn that he 
is her owner, may be allowed to take 
the position that he has no interest in 
her, such position must be sustained 
by some other proof than the declara- 
tion of the party himself). (3) To 
show the sinking of a coal barge at 
night while lying alongside a steam- 
ship which she had ‘been coaling to 
have been due to any fault or negli- 
gence of the steamship or of a com- 
pany doing the work which rendered 
either of them liable therefor. The 
President Lincoln, 197 Fed. 155, 116 
CCA 592. (4) To show a custom of 
the driver to notify the engineer of 
the steamer before driving on the 
apron, in an action for the loss of 
an oil truck precipitated into the har- 
bor because of an apron leading from 
the dock to a steamer giving way. 
California Union Oil Co. v. Rideout, 
S8VCalir A. 629, O07, Pel96. 


[ec] In Ohio, where a note given 
for money borrowed for the use of a 
boat is sued on, there must be other 
proof accompanying it that it was 
given for money borrowed and expend- 
ed for some of the particular items, 
such as materials, supplies, or labor, 
for which an action is given under 
the Water Craft Law. McGuire v. 
The Canal Boat Kentucky, 1 Oh. Dec. 
(Reprint) 263, 6 WestLJ 179. 


“Td] Admission in answer in an ac- 
tion for supplies furnished a vessel 
that the vessel was in a foreign port 
is an admission of an apparent ne- 
cessity for the credit of the vessel for 
the alleged supplies furnished, thus 
relieving libelant of the necessity of 
proving this, although the answer 
also avers that the owner was in good 
eredit in such port. The Washington 
Irving, 29 F. Cas. No. 17,245, 2 Ben. 
323. 

[e] Prima facie case.—Where a 
steamship company wrongfully de- 
ports a family of immigrants, for 
which it has agreed to become respon- 
sible on being furnished sufficient se- 
curity, without giving the family a 


The rules governing the trial | 


| the 
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U.] reasonable time to furnish the se- 


curity, proof of such facts establishes 
a prima facie cause of action against 
the steamship company for the dam- 
ages sustained, and it cannot defend 
an action for such damages on the 
ground that the deportation is an act 
of the law. Kahaner vy. International 
Nav. Co., 117 Fed. 979. 


77. Atkinson v. Goodrich Transp. 
Co., 69 Wis. 5, 31 NW 164. See Mal- 
min v. Sternhein, 202 Ill. A. 214. 


[a] Evidence held sufficient to 
show negligence in: (1) Causing a 
swell. The Priscilla, 15 F. (2a) 455; 


Dangelo v. John W. Danforth Co., 192 
Fed. 678. (2) The destruction of a 
beacon in the harbor of San Pedro, 
California, by a steamer. The Roan- 
oke, 235 Fed. 1022. 


{b] Evidence held insufficient to 
show negligence: (1) In an action 
for injuries to a crib by a steamer. 
Graham, etc., Transp. Co. v. Chicago, 
£26 Til. A. “LP3,. (2) In crowding 
vessel while passing in a narrow 
channel so as to force it to run 
aground. The Craigearn, 106 Fed. 
978. (3) In operation of tugboat 
and tow, causing death of one stand- 
ing on piling struck by tow. Com- 
eaux v. Canulette Shipbuilding Co., 
9 La. A. 738, 120 S 69 (no evidence 
that tug captain left pilot house to 
wave at women fishing off piling). 
(4) In permitting yacht to drive 
across the cable of plaintiff's schoon- 
er, so as to cut it, and cause the 
schooner’s destruction. Winslow v. 
Gentry (Tex. Civ. A.) 154 SW 260. 
(5) In sinking of a canal boat used 
in lightering a steamship, it appear- 
ing that she was probably unsea- 
worthy from age. The Joseph W. 
Fordney, 193 Fed. 5208 G6) OF 
steamship and tow, which crowded 
stranded vessel from her proper 
course to enter channel. The Alex- 
ander McDougall, 279 Fed. 895 [aff 
279 Fed. 899]. (7) Of steamship, 
listing with falling tide, for damages 
to coal barge, squeezed between 
steamship and hoist. The Montser- 
CAs Cody ayaa) (att elo wn (C2) 
1015]. (8) Of tug passing lighter. 
The Richmond, 277 Fed, 835. 


7Oo aE how OLizapaa on eG2 OG) wee 
faff 3 F. (2d) .999]1;_ ,Manhattan 
Lighterage Co. v. New England Nav. 
Gon 8204 Med, 22705 122 CCAS394; ENew 
York Cent., etc., R. Co. v. Maine SS. 
Co., 156 Fed. 984. 


[a] Evidence held sufficient.—In 
an action to recover damages for in- 
juries to scows on several occasions, 
alleged to have been caused by swells 
created by respondent’s steamer, 
which made several trips each day in 
such waters, where libelant’s witness- 
es were unable to fix the times of such 
injuries with certainty, but identified 
steamer from her appearance, 
such evidence is not overcome by en- 
tries in the steamer’s log book show- 
ing that in some cases she was going 


Questions for court and jury.®® 
supplies, the weight to be given to evidence to show 
that the purchaser was agent for the owner is for 
the jury,*® and it is for them to decide what are 
necessaries for which the owner would be liable.§? 
Where the evidence is conflicting or is such that 
reasonable minds may draw different conclusions 
therefrom, it is for the jury to determine whether 
the management of the vessel was negligent,’* and 
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of civil actions generally,8? or, where brought in 
that court, the rules in admiralty,** apply to actions 
or proceedings by or against a vessel or her owner.*4 


In an action for 


in the opposite direction from that 
testified to, or was not in the vicinity 
at the precise time named by such 
witnesses in accordance with her best 
recollection. Ross v. New Jersey, 
etc., R. Co., 146 Fed. 608 [aff 157 Fed. 
1004, 85 CCA 678]. 


79. See cases infra this note. 


[a] Evidence held to establish 
contributory negligence barring re- 
covery for death of one knocked from 
launch by cables across slip. Truel- 
son v. Whitney, ete., Shipping Co., 10 
BH. (2d) 412 [eertiorari den 271 U. S: 
661, 46 SCt 474, 70 L. ed. 1144] (evi- 
dence showing failure to exercise care 
in Rae under cable from ship to 
pier). 


[b] Evidence held insufficient, in 
an action for an injury to a tug and 
tow, consisting of a car float on her 
side, in New York Bay, from the dis- 
placement waves of a passing steam- 
ship, which caused the tow to break 
loose, to sustain the claim of contrib- 
utory fault on the part of the tug. 
The Kronprinzessin Cecilie, 192 Fed. 
27, 112 CCA 415 [aff 171 Fed. 574]. 


80. The Luke, 19 F. (2d) 923 [aff 
19 F. (2d) 925). 


[a] Evidence held insufficient.— 
Where evidence as to swells from 
steamer injuring tow passed in chan- 
nel, is insufficient to rebut evidence 
showing that swells were the proxi- 
mate cause of damage, it would be 
assumed that steamer did not slow 
down sufficiently soon enough. The 
Luke, 19 F. (2d) 923 [aff sub nom. 
Jacobus Grauwmiller Co. v. The Alex- 
ander Hamilton, 19 F. (2d) 925]. 


81. The Confidence, 286 Fed. 742. 
82. See Trial [38 Cye 1238]. 

83. See Admiralty § 261 et seq. 

84 See cases infra this section. 
85. Questions for jury in questions 


involving authority of master see su- 
pra § 407. 

Trial jury in admiralty 
miralty § 262.. 

86. Henderson v. Mayhew, 2 Gill 
(Md.) 393, 41 AmD 434. 


87, . Buraquin Vv. iin, Be See ey 


see Ad- 


88. U. S.—Kellogg v. Milwaukee, 
étes Raion 4 CH Cage NoOKST 664; "5 
537 [aff 94 U. S. 469, 24 L. ed. 


N. Y.—O’Reilly v. New Brunswick, 
ete., Steamboat Co., 26 Misc. 195, 55 
NYS 1133 [rev on other grounds 28 
Mise. J12; 59 NYS 261]. 


N. C.—Ives v. Gring, 150 N. C. 137, 
638 SE 609. 

Pa.—Scott v. Hunter, 46 Pa. 192, 84 
AmD 542. 

Wis.—Castello v. Landwehr, 28 Wis. 
522. 


308 [58 C.J.] 
what was the proximate cause of the injury.*® 
Where the evidence fails to show defendant’s negli- 
gence, ‘a directed verdict in his favor is proper,”°® 
or, if the suit is in admiralty, the court will dismiss 
the libel.®4 


Instructions should correctly state the law appli- 
cable to the particular case.?? 


Findings. Where the evidence is conflicting, a 
court of admiralty may find that damage done re- 
sulted from the injury caused by defendant.?* 
Where a jury’s findings on negligent navigation are 
not improper, a new trial will not be granted.°* 


[§ 433] 6. Damages.°> The measure of damages 
for- which the owners and vessel are liable in cases 
of negligent management or navigation is usually 
the actual loss sustained by the person damaged, 
as a proximate result of the vessel’s negligence. 
The damages recoverable are not limited to the value 
of the boat at the time of the injury.°* Defendant 
cannot reduce damages by deduction of the amount 


SHIPPING 


"+ Tg 439-434 


paid plaintiff in insurance on the property dam- 
aged.’ Where the vessel injured was equally at 
fault, the damages will be apportioned.®® The meas- 
ure of damages for a master’s tort in shipping a 
minor against his parent’s will is the value of the 
minor’s services, together with expenses and losses.? 


[§ 434] 7. Costs.2 A failure properly to notify 
the owners of a vessel of the damages caused by 
her swell will justify the court in decreeing that the 
costs of the suit be deducted from libelant’s dam- 
ages. Where two vessels are libeled for injuries 
caused by the swell produced by the two vessels, 
and the libel is dismissed as to one of the vessels 
and the other is held liable, the costs of trial of the 
vessel against which the libel is dismissed should 
be assessed against the other vessel where the latter 
opposed libelant’s offer to discontinue as to such 
vessel. Costs on a libel to enforce an agreement of 
consortship should be paid out of the fund in con- 
troversy where defendant’s refusal was, under the 
circumstances, not necessarily wrongful.® 


Ont.—Hilliard v. Thurston, 
A, 514. 


89. Savannah, etc., Transp. Co. v. 


Klaren Bridge Co., 252 Fed. 499, 164! 


CCA 415; Kellogg v. Milwaukee, etc., 
R. Co., 14 F. Cas. No. 7,664, 5 Dill. 537 
[aff 94 U. S. 469, 24 L. ed. 256]; Ives 
v. Gring, 150 N. C. 137, 63 SE 609; 
Miami Quarry Co. v. Seaborg Pack- 
ing Co., 103 Or. 362, 204 P 492; Mar- 
inette v. Goodrich Transit Co., 153 
Wis. 92, 140 NW 1094, AnnCas1917B 
935. 


Muskegon 
633, 50 NW 


90. Montgomery Vv. 
Booming Co., 88 Mich. 
729, 26 AmSR 308. 


91. Passano v. The New Bruns- 
wick, 43 Fed. 174. 

92. See cases infra this note. 

[a] Proper instructions on duty 


of defendant should be given.— 
Where plaintiff's house, situated be- 
low the high-water mark on a beach, 
was injured by the breaking up of a 
stranded barge in a storm, and negli- 
gence was alleged in respect of de- 
fendant’s actions after the barge had 
been beached, the jury should have 
been clearly instructed that, if the 
barge was cast upon the _ shore 
through unavoidable accident and was 
broken up by the elements and its 
pieces thrown against plaintiff's cot- 
tage by the washing of the waves, 
defendant would be responsible only 
if it took possession of the barge aft- 
er it was beached and thereafter 
failed to exercise reasonable care in 
removing it, and the damage was 
proximately caused by such failure, 
to which plaintiff did not materially 
contribute by want ot reasonable care, 
defendant’s reasonable care to be de- 
termined by what a reasonably pru- 
dent person would have done under 
Similar circumstances. Longstean vy. 
McCaffrey, 95 Conn. 486, 111 A 788. 


[b] Instructions held proper.— 
(1) In an action for the value of 
stevedoring and _ related _ services, 
wherein defendant sought to offset 
loss by the consignee’s rejection of 
goods for improper loading, an in- 
struction that, if plaintiff did not hold 
itself out as stevedores or contract 
to load steam vessels, but, with de- 
fendant’s consent, employed an inde- 
pendent stevedoring company of rec- 
ognized ability to load the ship, the 
jury should find for plaintiff on a plea 
of set-off, was not erroneous as based 


9 Ont.] on the theory that plaintiff sublet the 


stevedoring contract. Bardach Iron, 
ete., Co. v. Charleston Port Terminals, 
143" Vaan6 5658 129) SSE 6.87pm 
struction that the owner of a house 
built upon a beach below the high- 
water mark was justified in anticipat- 
ing that she would not be injured in 
the enjoyment of her-legal rights by 
any unlawful or negligent act or omiis- 
sion of third parties, and she need 
not place bulkheads or piles to pro- 
tect herself against illegal or negli- 
gent acts or omissions of such third 
parties; the maintenance of the house 
in such position not being contribu- 
tory negligence as matter of law. 
Longstean v. McCaffrey, 95 Conn. 486, 
112 A Si88 (C3)! Anstruction =asy to 
negligence of defendant in mooring 


boats. Carpenter v. Hastern Transp. 
Con iil IN roe. C4) Se LnStrire trom 
that, even though there had been a 


contract for towing a barge, yet if, 
later, defendant took possession of 
the barge, and negligently moored or 
secured it, defendant would be liable. 
Miami Quarry Co. v. Seaborg Pack- 
ing; Co.,.1:03) Or, 3625 204 P 492: 


[c] Instructions held improper.— 
(1) Instruction that violation of or- 
dinance prohibiting bathing in stream 
was prima facie negligence, and that 
jurors were bound thereby, was re- 
versible error. Dodican v. Smith, 221 
App. Div. 388, 222 NYS 748. (2) In- 
struction as to equipment of vessel 
with spark arrester. Cheboygan 
Lumber Co. v. Delta Transp. Co., 100 
Mich. 16, 58 NW 680. 


[d] Instruction held properly re- 
fused.—Where, in an action for in- 
juries to a marine railway struck by 
a tug, the evidence tended to show 
that the cause of the injury was the 
negligence of defendant, who had the 
burden of proving on the trial plain- 
tiffs contributory negligence, the 
court properly refused to charge that 
plaintiff was as a matter of law guilty 
of contributory negligence. Ives v. 
Gring, 150 N. C. 137, 68 SE 609. 


_ [e] Instruction on matter not in 
issue.—In an action for damages to 
plaintiff's house by the breaking up 
of defendant’s barge in a storm, after 
having been stranded on the beach 
close to the house, where negligence 
of defendant in allowing the barge to 
break away from the tug was not set 
up, it was error to submit the ques- 
tion whether defendant had the boats 
equipped with anchors, chains, or ca- 


bles by which the barge could have 
been prevented from drifting ashore. 
Longstean v. McCaffrey, 95 Conn. 486, 
TIAL 788: 


{f] Instruction held nonprejudi- 
cial.— Instruction as to weight to be 
given to expert testimony, in an ac- 
tion for damages caused for negli- 
gently setting fire. Atkinson v. Good- 
rich Transp. Co., 69 Wis. 5, 31 NW 


164. 
93. The Harrisburg, 43 F. (2d) 360. 
94. Smith v. Dobson, 3 M. & G. 


59, 42 ECL 40, 133 Reprint 1057. 
95. Measure of damages: 


For injuries to seamen see Seamen 
§§ 722-723. 

For injuries to tow see Towage [38 
Cyc 588. et seq]. 

In collision cases generally see Col- 
lision §§ 309-358. 

To bridges over navigable waters see 
Navigable Waters § 81. 


96. Cornwall v. The New York, 38 
Fed. 710. 


[a] Ilustrations.—(1) Where a 
ship, damaged by the swell of a pass- 
ing steamer, thereafter sets out on 
her voyage anu near the end thereof 
sinks, the steamer is liable only for 
the injury from the swells. Corn- 
wall v. New York, 38 Fed. 710. (2) 
Measure of damages accruing to own- 
er and charterers of vessel for repair- 
er’s negligence, causing loss of use, 
is the market value of the use for the 
period of delay. Flint v. Robins Dry 
Dock, ete., Co., 13 F. (2d) 3 [certiorari 
granted 273 U. S. 679, 47 SCt 108, 71 
L. ed. 836]. 


97. Loud, ete., Luinber Co. v. Peter. 
FADO, (Oates (ier 73, 11 Oh. Cir. Dec. 155. 

98. Brown v. McRae, 17 Ont. 712. 

99:— The Silvia, 2 F. (2d) 105; The 
Silvia, 2 F. (2a) 99. 


1. Sherwood v. Hall, 
Dory Mare 8 Sibaoatay, ele 


2. Costs generally see Admiralty 
§§ 327-349) (Costs 15 CJ. p i. 


3. The Rhode Island, 20 F. 
No. 11,742, 8 Ben. 50. oan 


4 The New York, 34 Fed. 757. 


5. Cash v. One Thousand Two 
Hundred and Seventy-Seven Dollars 
and Five Cents, 5 F. Cas. No. 2,498. 


Pil GN (OP iSs 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§$ 435-436] 


[§ 435] F. Drydock Companies.® Although all 
the obligations imposed by law on a carrier of goods 
do not attach, the employment of a drydock owner 
1s in a substantial sense a public one and public 
policy requires a high degree of responsibility.’ 
Hence the drydock owner is liable for injuries to a 
vessel caused by his negligence while the vessel is 
in his care,* and ignorance of the weak and unsea- 
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worthy condition of the vessel is no defense as, in 
the absence of representation or special agreement, 
his contract is to dock the vessel as she is.? The 
charges of the dock owner are usually limited by 
the contract,'° and in the absence of contract the 
customary rates prevailing in that particular har- 
bor control.1! 


VI. INJURIES TO PERSONS ON OR ABOUT VESSEL?2 
[By JosrpH W. Rouse] 


[§ 436] A. In General. In order that a vessel 
be liable for injuries sustained by a person on or 
about the vessel there must have been a breach of 
some duty owed to the person injured.!? One who 
is rightfully on board a ship may recover from the 
owners for injuries received by him on board the 
ship through negligence of the master.'* But where 
one’ having business with a ship or officer goes on 
board and puts himself in a place of obvious danger, 
he assumes the risk and, if injured, cannot hold 
the ship liable.t®? Owners are not lable for the 
negligence of stevedores employed by the consignee 
of the charterer;'® nor are they liable to one on 


the ship collecting clothes for injuries received dur- 


ing an altercation with a member of the crew.17 The 
rules governing the liability of railroads for inju- 
ries caused by defective approaches to stations8 
have been held to apply to vessels.!® One who goes 
on board a ship by virtue of a pass, by the acceptance 
of which he has assumed all risk and exempted de- 
fendant from all liability for injury, cannot hold 
the owner responsible, even for wanton and reck- 
less injuries.”° 

Bartenders who pay for the privilege of conduct- 
ing a bar on board a vessel are passengers and not 
employees. 


6. Salvage in drydock see Salvage 
6. 


Yan (Norwich, “etc... Cranspy Co. “Vv. 
New York Balance Dock Co., 22 Fed. 
672. 

[a] Liability to third person.— 


The owner of a drydock is liable to 
the employee of a third person en- 
gaged by the shipowner to repair the 
vessel after she had been placed in 
dock, for an injury caused by defects 
in the dock. Cook v. New York 
Floating Dry Dock Co., 1 Hilt. (N. Y.) 
436. 

8. O’Rourke Dry Dock Co. v. Ne- 
ville, 189 Fed. 924; Brooklyn Water 
Front Warehouse, etc., Co. v. The 
Sappho, 44 Fed. 359; Norwich, etc., 
Transp. Co. v. New York Balance 
Dock Co., 22 Fed. 672; Gorton-Pew 
Fisheries Co. vy. North Sydney Mar. R. 
Co., 44 N. S. 493. . 


fa] hus a drydock company will 
be allowed only a part of its claim 
for repairs made to respondent’s ves- 
sel, it appearing that the dock col- 
lapsed and caused injury to the ves- 
sel while she was being repaired, and 
it not being shown by libelant how 
much of the claim was for repairs 
made necessary by such injury, nor 
by respondent how much damage: he 
sustained thereby. -O’Rourke Dry 
Dock Co. v. Neville, 189 Fed. 924. 


[b] There is no liability for de- 
lay in completing a contract to raise 
the vessel caused by the bursting of a 
bulkhead of the dock, in the absence 
of any stipulation as to time in the 
contract, and in the absence of negli- 
gence, as the temporary destruction 
of the bulkhead is attributable to the 
occurrence of an unforeseen event. 
New York Balance Dry-Dock Co. v. 
Howes, 18 F. Cas. No. 10,202, 9 Ben. 
232. 


[c] Contributory negligence _ of 
shipowner, while the vessel is being 
repaired under his superintendence, 
bars a recovery against the dock own- 
er for loss sustained by fire. Burckle 
v. New York Dry Dock Co., 2 N. Y. 
Super. 170. 


[a] Protective clause in contract. 
—Where a clause in the contract un- 
der which defendants allowed the 


use of their slipway provided that 
persons using the slipway do so at 
their own risk and no liability what- 
ever should attach to the company for 
any accident or damage done to or 
by any vessel protected the defend- 
ants from liability. Reynolds v. Bos- 
ton Deep Sea Fishing, etec., Co., 38 T. 
TH 2a, COG lrewiaey MNS Mg Wat, PAA 


9. Norwich, etc., Transp. Co. v. 
aay York Balance Dock Co., 22 Fed. 
72. 


10. New York Balance Dry Dock 
Co. v. Howes, 18 F. Cas. No. 10,202, 9 
Ben, 232. 


[a] Rule applied.—(1) Charges 
for hauling and for tugboat service in 
assisting to drydock a schooner which 
it was subsequently learned would 
have to be repaired. which charges 
were not included in the specifications 
or order for repairs, were not cov- 
ered by the lump sum bid by the dry- 
dock company for making of repairs, 
since those services were distinct and 
separate from the order for repairs. 
The Indomable, 279 Fed. 827. (2) 
Where the order for the repair of a 
vessel provided that no work entail- 
ing additional expense would be al- 
lowed in the order, the repair con- 
tractor, who had bid a lump sum for 
making the repairs specified in the 
order, cannot recover, in addition to 
the contract price, for material and 
labor expended in shoring up the ves- 
sel in drydock, which was a necessary 
incident to the work. The Indomable, 
supra. (3) Where a,shipowner gave 
an order for repair of'the vessel, aft- 
er “she had been placed in drydock, 
and libelant’s testimony that the bid 
for the repairs was to include the 
charge for dockage, which is the com- 
pensation for the use of a dock in the 
nature of rent while the vessel is un- 
dergoing repairs, was not specifically 
denied by the contractor and was sup- 
ported by the fact the contractor 
made no charge for dockage after the 
order for repairs was given, a finding 
that the charge for dockage prior to 
the order for repairs was not included 
in the contract was not sustained by 
the evidence. The Indomable, supra. 


11. Burlee Dry Dock Co. v. Morris, 
etc., Dredging Co., 145 Fed. 740 [aff 


151 Fed. 1020, 81 CCA 681]. 


[a] Customs of other docks in oth- 
er places will not be allowed to con- 
trol, nor will the owner of the dock 
be allowed to charge the ship with 
greater sums as the wages of the 
workmen and the price of materials 
than are actually so paid, where he 
also makes a Separate charge for his 
own superintendence. Ives v. The 
Buckeye State, 13 F. Cas. No. 7,117, 1 
Newb. 69. 


12. Cross references: 
Invitees see infra § 437. 
Licensees and trespassers see infra § 


Persons engaged in work see infra §§ 
439-447. 


13. The Silverado, 14 F. (2d) 243. 


[a] Injured person must have 
come on board the vessel at the ex- 
press or implied invitation of the 
owner or his agent acting within the 
scope of his authority. The Silver- 
ado, 14 F. (2d) 243. 


14. Leathers v. Blessing, 105 U. S. 
626, 26 L. ed. 1192. 


15. The Iowa, 213 
CCA 41. 


[a] TIllustration.—A person who 
has business with a ship’s officer go- 
ing on board a steamship which was 
being loaded with lumber from a pier 
in daylight, who was struck by a sling 
of lumber and knocked into an open 
hatchway and injured, assumes the 
risk, which was obvious and could 
have been readily avoided, and is not 
entitled to recover from the ship for 
his injury. The Iowa, 213 Fed. 405, 
130 CCA 41 


6. Linton ‘vy. 
(Mass.) 147. 

Io sierice: ye U.S. 1p (2d)a28i3: 

18. See Railroads § 2166. 

19. The Daylesford, 30 Fed. 633. 


20. Freeman v. United Fruit Co., 
F23Mass. 300) 11 NETS 9. 


21. Yeomans v.. -Contra 
Steam Nav. Co., 44 Cal. 71. 


Fed. 405, 130 


Smith, 8 Gray 


Costa 
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Persons on piers. A person having business with 
an approaching steamer may hold the owners hable 
for injuries received when the steamer negligently 
approached the dock at high speed and used an 
unsound fender rope which broke and let the fender 
hit plaintiff.22 Where the injuries are caused by 
the negligence of an independent contractor or his 
servants having no connection with the vessel, the 
owners are not liable.2? Where a person is on a 
pier because of an implied invitation of a steamship 
company, waiting the arrival of passengers on an 
incoming steamer, the steamship company is under 
no other obligation to the person injured and owes 
him no other duty than to have the pier in a reason- 
ably safe condition for access.** 


Contributory negligence of the person injured bars 
recovery.”® 


[§ 437] B. Particular Classes of Persons—1. In- 
vitees. To an invitee is owed the duty of reasonable 
care to avoid injuring him,?® but the vessel is not 
liable for injuries to an invitee, which result from 
the invitee’s failure to exercise due care.*7 It is 
the duty of the owners to see that an invitee on 
board their ship receives no injury by the negligence 
of the master,?* and an invitee who receives such 


22. Butterfield v. Arnold, 131 Mich. } sustained by falling 
583, 92-NW 97. ME Lgie 

23. International Mercantile Mar. 243. 
Co. v. Gaffney, 143 Fed. 305, 74 CCA ae 
443. 7 


24. Duhme v. Hamburg-American 


SHIPPING ‘ 


The Silverado, 


The Thomas Turnbull, 99 Fed. 
Severy v. Nickerson, 120 Mass. 


306, 21 AmR 514; Belford v. Canada 


rar | 


[§§ 436-438 


injury may hold the owners liable therefor.*® Those 
in charge of the ship must give an invitee an oppor- 
tunity to go ashore before the vessel leaves,*° and, 
on failure to do so, the vessel-is liable in damages.** 
One on a tug by express or implied invitation must 
be afforded a reasonably safe means of leaving it.** 


[§ 438] 2. Licensees and Trespassers. A tres- 
passer or mere licensee coming on board a vessel 
must take the premises as he finds them,** and he 
comes on board at his own risk.?* No duty is owed 
by a shipowner to a mere licensee or trespasser other 
than to refrain from willfully injuring him,*° or 
knowingly allowing him to run into danger ;*° and no 


liability attaches to the owner or the vessel for an 


accidental injury to a licensee.*7 No duty is owed 


a licensee or trespasser to warn him of obviously 
dangerous conditions of the vessel.** One who comes 
on board a ship at the invitation of a master having 
no authority, express or implied, to extend such 
invitation is a trespasser,?® or a mere licensee,*° to 


' whom, in the absence of knowledge of his presence, 


the owner owes no duty of care,*? and such person 
cannot hold the owner liable for injuries sustained by 
him.4?, As to appliances, the duty of a ship to a 
mere licensee is discharged when she is equipped 
with appliances reasonably suitable for the purpose 


not hold charterer of vessel liable. 
Van Loon v. R. Lawrence Smith, Inc., 
176 App. Div. 547, 163 NYS 621. 


{[d] Crossing other vessels.—(1) 
Vessels necessarily mooring in the 
slips of a harbor, outside of other 


into an open 
14 F. (2d) 


Packet Co., 184 N. Y. 404, 77 NE 386, 
112 AmSR 615. 


25. Leroy v. North German Lloyd 
SS. Co., 16 Misc. 162, 38 NYS 835. 


26. The Silverado, 14 F. (2d) 243; 
The Montrose, 179 Fed. 1000; The 
City of Seattle, 150 Fed. 537, 80 CCA 
279, 10 LRANS 969; Casey v. Lehigh 
Malley RevCo., ize App. Dive SGy als 
NYS 522. 


27. The Montrose, 179 Fed. 1000. 


[a] Thus a vessel is not liable for 
an injury to a person who came on 
board while she was lying at a pier 
from falling through an open hatch- 
way in a corner of the deckhouse, not 
used as a passageway and lighted by 
open doors on either side. The Mont- 
rose, 179 Fed. 1000. 


28. Leathers v. Blessing, 105 U.S. 
626, 26 L. ed. 1192: 

29. Leathers v. Blessing, supra. 

30. The City of Seattle, 150 Fed. 


537, 80 CCA 279, 10 LRANS 969. 


31. The City of Seattle, supra. 

32. The Ross Coddington, 40 F. 
(2d) 280. 

[a] Bule applied.—A night watch- 


man being taken by a tug to his place 
of work must be given a reasonably 
safe means of leaving the tug, and 
the tug’s fault in carrying no one to 
put out a mooring line on coming 
alongside a scow is not excused be- 
cause it was licensed as a motor 
boat. The Ross Coddington, 40 F, 
(2d) 280 (night watchman held not 
contributorily negligent in leaving 


tug as soon as it came alongside 
scow). 
33. The Sudbury, 14 F. (2d) 533; 


The Silverado, 14 F. (2d) 243. 


; [a] Ilustration.—A trespasser or 
licensee cannot recover for injuries 


Shipping Co., 35 Hun (N. Y.) 347. 


35. The Sudbury, 14 F. (2d) 533; 
The Silverado, 14 F. (2d) 243; Zanone 
v. Oceanic Steam Nav. Co., 177 Fed. 
912, 101-CCA 192; The Germania, 10 
F. Cas. No. 5,360, 9 Ben. 356; Free- 
man v. United Fruit Co., 223 Mass. 
300, 111 NE 789; Severy v. Nickerson, 
120 Mass. 306, 21 AmD 514; Van Loon 
v. R. Lawrence Smith, Inc., 176 App. 
Div. 547, 163 NYS 621. 


[a] In admiralty the owner of a 
vessel is liable in personam and the 
vessel in rem for injuries done to per- 
son and property by the negligence 
of the master and crew of the vessel 
only where the owner would under 
the same circumstances be liable in 
a suit at common law. The Germania, 
10 F. Cas. No. 5,360, 9 Ben. 356. 


{b] Thus (1) a shipowner is not 


‘chargeable with negligence for fail- 


ing to change its usual method of 
loading to render a ship safer for a 
licensee on board. Swanson vy. Luck- 
enbach SS:"'Co% -17 Fu(24)"-135  feer- 
tiorari den 275 U. S.-534) 48 °SCt 30, 
72 L. ed. 412). (2) In an action for 
injuries received by the captain of 
tugboat when struck by a cable used 
in loading a barge, which he was to 
tow, while crossing the barge for 
the purpose of telephoning his em- 
ployers, plaintiff's status on the barge 
was that of mere licensee, and any in- 
cidental hazard was assumed by him. 
Bardenhagen v. Crossman Co., 102 
NW S151 5030) AS54518 (3 i As tres= 
passer or mere licensee cannot recoy- 
er for injuries received by the break- 
ing of a new rope, where the duty 
not to injure him willfully was not 
violated. Zanone v. Oceanic Steam 
Nav. Co,, 177 Ped. 912,101 CGA 192. 
(4) Owners are not liable for injuries 
to a slave, going on board a vessel 
to sell milk. Dowty v. Templeton, 9 
La. Ann. 549. 


[ec] Ticensee kicked by horse can- 


vessels next the wharf, have an im- 
plied license for their officers and 
men to cross the intervening vessel 
for necessary purposes on shore; but 
such a license does not impose any 
duty on the owner, as respects the li- 
censee, to keep all possible modes of 
crossing safe, but at most only such 
passageways as are designed or 
known to be customarily used as such. 
Anderson v. Scully, 31 Fed. 161. (2) 
One who, while drunk, attempts to 
eross another vessel and falls through 
a hatch is contributorily negligent. 


Anderson vy. The ‘KE. B. “Ward, Jr., 38 
Fed. 44.. 

36. The Sudbury, 14 F. (2d) 533; 
The Silverado, 14 F. (2d) 243. 

37. The Sudbury, 14 F. (2d) 533. 

38. Metcalfe v. Cunard SS. Co., 147 


Mass. 66, 16 NE 701. 


39. Silverado SS. Co. v. Prender- 
gast, 31 F. (2d) 225 [certiorari den 
280 _U. S. 557 mem, 50 SCt 17 mem, 


74 L. ed. 612 mem]. 
40. The Silverado, 14 F. (2d) 243. 


41. Silverado SS. Co. v. 
gast, 31 F. (2d) 225 [certiorari den 
280 U. S. 557 mem, 50 SCt 17 mem 
74 L. ed. 612 mem]; Grundel v. Union 
Iron Works, 141 Cal. 564, 75 P 184: 
Metcalfe v. Cunard SS. Co., 147 Mass. 
66, 16 NE 701; Caniff v. Blanchard 
Nave-Co., 66 Mich. 688, 383 NW 744 
11 AmSR 541. , 


Ja] Open hatches.—The owners of 
a vessel are not bound to close the 
hatches at night, so as to protect from 
injury a trespasser or one who has 
no right or license to be on the ves- 


Prender- 


sel. Baker v. Byrne, 58 B. : 
V438! jen eS 
42. Silverado SS. Co. v. Prender- 


. S. 557 mem, 


BEAT aL fea Vv. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


\ 
] 


of 


ene 


§§ 4388-443] 


for which they are adapted.t? . A licensee having 
a right to use a ladder from a wharf up a ship’s side 
to cross her to his own ship may recover for the 
ship’s being negligently moved while he was on the 
ladder.*# 


[§ 439] 3. Persons Engaged in Work—a. In Gen- 
eral. While a person engaged in work on or about 
a vessel is not owed the highest degree of care for 
his safety by the owner thereof,!® he is an invitee!® 
to whom is owed the duty of exercising reasonable 
care to avoid injuring him;*7 and where such a per- 
son 1s injured by reason of the defective condition 
of the vessel or her appliances, he may hold the ship 
or her owners liable for negligence,#® but where 
the injury is purely accidental, the owners are not 
hable.*® One engaged in work about a vessel who 
chooses a dangerous route from one place to anoth- 
er, rather than a safe one, does so at his own risk.>° 


Ship in custodia legis. The owners of a ship in 
custody of a marshal owe no duty to a keeper placed 
on board by the marshal except to refrain from will- 
fully injuring him.*? 


[§ 440] b. Inspectors and Other Officers. An in- 
spector on board a vessel in the discharge of his 
official duty in which the vessel has an interest is 
more than a mere licensee,®*? and reasonable pre- 
caution must be exercised to provide for his safety.®3 
An inspector, on board-ship in the discharge of his 
duty, may recover for injuries received by him as 
a result of the negligence of the master or crew,°* 
as where the master failed to exercise reasonable 
precautions for his safety,°° but directed him to the 


43. Hamburg-Amerikanische Pack- 
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dock to the boat, where it was in the 
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lower deck through a dark passage without light or 
a guide so that he fell down a hatch.5* An official 
weigher, in the proper discharge of his duty, in- 
jured on board ship by reason of the negligence of 
a mate in charge of the vessel may hold the ship 
liable.*? It is negligence, for which the ship is lia- 
ble, to leave an open hatch in a place where libelant 
roundsman’s duties called him.®* <A customs officer 
lawfully on board ship may hold the ship liable for 
injuries negligently inflicted on him,®® as where 
the crew negligently placed a ladder over the side 
but failed to lash and bolt it so that it fell when li- 
belant was on it.°° But where reasonable care has 
been exercisec& no liability attaches to the vessel 
or her owner.®! 


Contributory negligence of an inspector does not, 
in admiralty, bar his recovery.®? , 


[§ 441] c. Pilots. A pilot being lawfully on board 
a ship in the course of his employment is entitled 
to be carried safely;°* and the ship may be held 
lable for injuries negligently inflicted on him.®4 


[§ 442] d. Master. The owners of a vessel are 
not lable for injuries to the master thereof result- 
ing from his own negligence.®® 


[§ 443] e. Stevedores or Other Independent Con- 
tractors or Their Employees—(1) Duties and Liabil- 
ity of Vessel or Owner—(a) In General. An em- 
ployee of a stevedore or other independent contrac- 
tor is an invitee,®°® and the ship must be reasonably 
sure not to invite him into danger,®* and reasonable 


53. The Steam Dredge No. 1, 122 


etfahrt Aktien Gesellschaft v. Gye, 
207 Fed. 247, 124 CCA 517. 


44. The Yuri Maru, 17 F. (2d) 
318. 
45. Atkins v. Lackawanna Transp. 


Co., 182 Ill. 237, 54 NE 1004 [aff 79 
TUN beste Ny a 


46. California Union: Oil Co. v. 
Rideout, 38 \CallvA. (629, 17%. 196: 
ay~ ;Galitornia, Union VOil” Co. yv. 


Rideout, supra; Atkins v. Lack- 
awanna Transp. Co., 182 Ill. 237, 54 
NE 1004 [aff 79 Ill. A. 19]. 


[a] 
(1) Notwithstanding harbor commis- 
sioners have the duty of repairing de- 
fects in wharves, a boat owner us- 
ing a pier must exercise reasonable 
care to discover and correct such de- 
fects, he inviting the public to the 
pier for the transaction of business. 
California Union Oil Co. v. Rideout, 
Son @al VAs 1629,, Lae P96. (2). Under, 
a contract between a boat owner and 
an oil company, whereby the boat 
owner guaranteed “proper unloading 
facilities and access to the dock” to 
the oil company when delivering oil 
to his boat, he was bound to furnish 
unloading facilities which would in- 
sure delivery of oil on board with 
safety and despatch. California 
Union Oil Co. v. Rideout, supra. (3) 
Having so agreed, the duty rested on 
him to discover and correct any de- 
fects in an apron leading from the 
wharf to his steamer, regardless of 
the influence of the tides. Califor- 
nia Union Oil Co. v. Rideout, supra. 
(4) The driver. of an oil truck deliv- 
ering oil, having safely delivered a 
Joad about an hour before, was 
charged with no duty of leaving his 
truck and investigating) as to the 
-safety of the apron leading from the 


Defective pier and apron.— 


same condition as before, and could 
assume that defendant would use 
reasonable care to see that the apron 
was safe. California Union Oil Co. v. 
Rideout, supra. 


48. The Martha E. Wallace, 151 
PESOS Latte gD Sy Ca aay 1 Oda mace 
CCA 673]; Casey v. Lehigh Valley 
128 App. Div. 86, 112 NYS 
Mason vy. Ulster SS. Co., 35 Que. 
Super. 153. 


.[a] Failure to provide appliances 
required by statute renders the own- 
ers of a vessel liable for injuries 
caused thereby, to one who is right- 
ly on the vessel. England v. Gripon, 
15 La. Ann. 304 (slave hired to work). 


[b] Emergency.—The fact that a 
person in the presence of an immi- 
nent and unexpected danger does not 
act with deliberation does not make 


him chargeable with contributory 
negligence. The Schooner Robert 
Lewers Co. v. Kekauoha, 114 Fed. 


849, 52 CCA 483. 


[c] Owner of runaway slave em- 
ployed as a hand on board a ship load- 
ing and unloading without the owner’s 
consent may recover the value of the 
slave from the shipowners when the 
slave has been accidentally drowned. 
Strawbridge v. Turner, 9 La. 213. 
See Cook vy. Parham, 24 Ala. 21 (the 
owners of a vessel are liable for in- 
juries to a slave by reason of failing 
to provide competent officers). 


49. Rice v. Cade, 10 La. 288. 

50. The Marie, 137 Fed. 448; 
Patria, 135 Fed. 255. 

51. Kjaer v. Etier, 222 Fed. 243, 
137 CCA 659. 


52. The Steam Dredge No. 1, 122 
Fed. 679; The City of Naples, 69 Fed. 
794, 16 CCA 421. 


The 


Fed. 679; The City of Naples, 69 Fed. 


794, 16 CCA 421. 
54. The Steam Dredge No. 1, 122 
Fed. 679; The City of Naples, 69 Fed. 


794, 16 CCA 421 [aff 61 Fed. 1012]. 


55. The City of Naples, supra. 

56. The City of Naples, supra. 
rah The Calista Hawes, 14 Fed. 

oO. 

58. The Guillermo, 26 Fed. 921. 

59. The Daylesford, 30 Fed. 633. 

60. The Daylesford, supra. 

61. The Coolgardie, 260 Fed. 398, 
171 CCA 264; The Euxinia, 150 Fed. 


541, 80 CCA 254 [rev 136 Fed. 502, 144 
Fed. 524]. 


62. The Steam Dredge No. 1, 134 
Fed. 161, 67 CCA 67, 69 LRA 293. 


63. The Lord Derby, 17 Fed. 265. 
64. The Lord Derby, supra. 


[a] Illustration.—Pilot bitten by a 
vicious dog chained in the cabin as- 
signed to the pilot, and unknown to 
him, may recover from the vessel. 
The Lord Derby, 17 Fed. 265. 


65. Patton-Tully Transp. 
Turner, 269 Fed. 334. 


66. The West Ison, 298 Fed. 939 
[mod on other grounds sub nom. 
Grays Harbor Stevedore Co, v. Foun- 
tain, 5 EF. (2d) 385]; Consolidation 
Coastwise Co. v. Conley, 250 Fed. 679, 
163 CCA 25 [mod:'242 Fed. 591]; Pio- 
neer SS. Co. v. McCann, 170 Fed. 873, 
96 CCAS 49" “Perkins Vv; Murness ey, 
Mass. 403, 45 NE 759; Casey v. Le- 
high Valley R. Co., 128 App. Div. 86, 
112 NYS 522. 

67. Consolidation Coastwise Co. v. 
Conley, 250 Fed. 679, 163 CCA 25 [mod 
242 Fed. 591]. 
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care must be exercised to avoid injuring him.** 
a genera! rule a vessel which is in charge of steve- 
dores or other independent contractors is not lable 
for injuries to their employees,°®® unless a contractual 
relation exists between the vessel or owner and the 
person injnred,?® or unless the injuries are sus- 
tained by reason of a failure on the part of the 
owners or of those in charge of the management 
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‘ 


As 


or navigation of the vessel to perform their mari- 


68. The West Ison, 298 Fed. 939 
[mod 5 F. (2d) 385]; Casey v. Le- 
high Valley R. Co., 128 App. Div. 86, 
112 NYS 22. 


[a] Stevedore living on vessel.—A 
stevedore whose duties require him to 
live on the vessel, his employment 
being continuous while the boat is en 
route, is not entitled to the care re- 
quired of the owner of the vessel with 
reference to passengers, but only to 
that required as to servants. Lam- 
bert v. La Conner Trading, etc., Co., 
Bt Vash. Ll 9) 608s 


[b] Stevedore not seaman so as to 
allow him to recover, for injuries 
sustained by the negligence of a ves- 
sel, under the maritime law, expenses 
and wages for time lost by reason of 
his injuries, regardless of the ques- 
tion of contributory negligence, as 
such rights are based on the seaman’s 
contract. Lambert v. La Conner 
Trading, ete: Co., 37 Washi 113, 79 2 
608. 


69. Long v. Silver Line, 41 F. (2d) 
367; The Hindustan, 37, Be Cd) 9325 
The Kongosan Maru, 292 Fed. 801 


[rev 282 Fed. 666]; The Corozal, 225 
Fed. 685; Navigazione Alta Italia v. 
Vale, 221 Fed. 413, 137 CCA 211; The 
Clan Graham, 163 Fed. 961; The Sara- 
nace, fs2 Med. 936; The Thyra, (114 
Fed. 978; The Auchenarden, 100 Fed. 
895: The Wm. F. Babcock, 31 Fed. 418, 
12 Sawy. 412; West v. Barkelow SS. 
Co., 124 Ga. 658, 52 SE 888; Guarrino 
& en Dock, Cosa IoOne Cire CtaNe 
. 596. 


{a] Thus, where a stevedore, and 
not the shipping company, had the 
power to dictate the particular meth- 
od in which the loading apparatus 
furnished by the company to the 
stevedore was to be used, the steve- 
dore was an independent contractor, 
and not an employee of the company. 
Mallory SS. Co. v. Druhan, 17 Ala. A, 
365, 84 S 874. 


70. Long v. Silver Line, 41 F. (2d) 
36% ‘The Hindustan, 87 FF. (2d): $32; 
The Kongosan Maru, 292 Fed. 801 
[rev 282 Fed. 666]; Navigazione Alta 
Italia v. Vale, 221 Fed. 413, 137 CCA 


211; The Clan Graham, 163 Fed. 961; 
The Saranac, 132 Fed. 936; The Thy- 
ra, 114 Fed. 978; The Auchenarden, 


100 Fed. 895; The Wm. F. Babcock, 
31 Fed. 418, 12 Sawy. 412; The Mary 
Stewart, 10 Fed. 137, 5 Hughes 312; 
The Rheola, 7 Fed. 781. But see The 
Wyneric, 156 Fed. 276 (holding that 
the liability of a vessel for an injury 
to an employee of a stevedore while 
working on the vessel does not depend 
on any contractual relation between 
the vessel or owner and the employee, 
but on the breach of some implied 
duty to exercise due care as to the 
condition of the vessel and appli- 
ances, which might affect the safety 
of persons necessarily employed to 
work therein). 


[a] Rule applied.—Where there 
was no privity of contract between 
the injured stevedore and the owner, 
the allegation in the answer that 
plaintiff and respondent’s servants 
were coservants is a mistake, and 


) plaintiff cannot recover for breach of 


contract. The Rheola, 7 Fed. 781. 


71. Long v. Silver Line, 41 F. (2d) 
367; The Hindustan, 37 F. (2d) 932; 
Hoeffner v. National SS. Co., 1 F. (2d) 
844 [certiorari den 267 U. S. 600, 45 
SCt 355, 69 L. ed. 807]; The Kongosan 
Maru, 292 Fed. 801 [rev 282 Fed. 666]; 
The Clan Graham, 163 Fed. 961; The 
Saranac, 132 Fed. 936; The Thyra, 114 
Fed. 978; The Wm. F. Babcock, 31 
Fed. 418, 12 Sawy. 412. 


[a] Thus, where owners of a prop- 
erly constructed vessel chartered it to 
independent shippers for monthly 
payment, all expenses save the wag- 
es of the crew to be paid by the char- 
terers) the owners are liable only for 
negligent acts of the master or the 
crew in navigating the vessel, or in 
some duty necessary to be performed 
by them to enable the vessel to re- 
ceive or carry cargo safely. Frazier 
v. Luckenbach, 248 Fed. 1011 (injury 
to stevedore through open hatch). 


72. Wallace v. U. S:, 16 F. (2d) 309 
{aff 18 F. (2d) 20]; The Evelyn, 152 
Fed. 847; MeGill v. Michigan SS. Co., 


144 Fed. 788, 75 CCA 518 [rev 133 Fed. 
577]; Netherlands-American Steam 
Nav. Co. v. Diamond, 128 Fed. 570, 63 
CCA 212; Ferguson v. The Terrier, 73 
Fed. 265; Boden v. Demwolf, 56 Fed. 
846; Keiley v. The Allianca, 44 Fed. 
97; The Polaria, 25 Fed. 735; Todd v. 
The Tulchen, 2 Fed. 600; Gerrity v. 
The Kate Cann, 2 Fed. 241 [aff 8 Fed. 
719); Kelly v. Peters, 126. Las 355. 52 
S 540; Duart v. Simmons, 231 Mass. 
313, 121 NE 10 [writ of error dism 251 
U. S. 547, 40 SCt 342, 64 L. ed. 408]; 
Perkins v. Furness, 167 Mass. 408, 45 
NE 759; Valdivieso vy. Insular Line, 6 
Porto Rico Fed. 484. 


[a] Tllustrations.—(1) Owners 
are liable for the negligence of em- 
ployees in changing scaffolding with- 
out notice to the contractor’s em- 
ployee working in the same hold. 
Wallace v. U. S., 16 F. (2d) 309 [aff 
18 F. (2d) 20] (negligence of owner’s 
employees as’ to. scaffold was proxi- 
mate cause of injury to machinist re- 
pairing vessel). (2) The owner is li- 
able for negligently injuring the 
stevedore’s employee who, after: the 
work of loading is either finished or 
suspended, goes into the hold to get 
his coat. Boden v. Demwolf, 56 Fed. 
846. (3) The owner is liable for neg- 
ligent injury to a contractor’s em- 
ployee while cleaning the inside of a 
vessel’s boiler, by the escape of steam 
and hot water into the boiler. Keiley 
v. The Allianca, 44 Fed. 97. 


{b] Assumption of risk.—Piaintiff, 
a blacksmith’s helper, working on the 
inside of a dredge bucket without 
placing a plank in the bucket, as- 
sumed the risk of slipping on the in- 
side or the movement of the jaws 
from the action of the waves, but not 
the risk of its movement by defend- 
ant’s superintendent on the dredge 
without warning. Coyne v. Coast- 
yee Dredging. Co;; 36 RA Tee 7/8 so 


[ce] Negligence of mate.—A steve- 
dore’s employee working in the hold 
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time duties or obligations;71_ and while the owners 
and vessel are liable to such persons for injuries 
caused by the negligence of the master or crew while 
in the performance of their duties,7? they are not 
liable for injuries to employees of a stevedore 
through the negligence of the employee or his coem- 
ployees,** except in such circumstances where a court 
of admiralty will apply the doctrine of comparative 


of a ship cannot recover for injuries 
received when the mate, attempting 
to walk on a narrow beam while 
drunk, slipped and fell on him. The 
Manhanset, 69 Fed, 471. 


{d] Inspection of hatches.—-It is 
not the ship’s officer’s duty to inspect 
a covered hatch in detail by removing 
tarpaulin, or, if not so covered, to do 
more than note’ that.the hatch covers 
are placed thereon. Petersen v. Klit- 
gaard, (Cal. A.) 291 P 2838. 


[e] Liability in rem and in per- 
sonam.—Owner’s personal liability 
for injuries to contractor’s employee 
resulting from negligence of its em- 
ployees is not coextensive with labil- 
ity in rem. Wallace v. U. S., 16 &. 
(2d) 309 [aff 18 F. (2d) 20]. 


[f] - Release given to a stevedore 
by one injured by the negligence of 
a seaman is no defense in an action 
against the vessel, where no negli- 


gence of the stevedore is shown. The 
Polaria, 25 Fed. 735. 
73. U. S.—Cassil v. U. S.. Emer- 


gency Fleet ‘Corp., 289 Fed. 774; The 
Thomas Cranage, 189 Fed. 1003; The 
Ranza, 156 Fed. 373; Bettis v. Ley- 
land, 153 Eed. 571, 82 CCA 525; The 
Beechdene, 121 Fed. 593; The Kens- 
ington, 91 Fed. 681; The Louisiana, 
74 Fed. 748, 21 CCA 60; The Priva- 
teer, 14 Fed. 872. 


Ga.—West v. Brakelow SS. Co., 124 
Ga. 658, 52 SE 888; Rankin v. Mer- 
chants’, ete., Transp. Co., 73 Ga. 229, 
54 AmR 874. 


Mass.—Duart v. Simmons, 231 
Mass. 313, 121 NE 10 [writ of error 
dism 251 U. S. 547, 40 SCt 342, 64 L. 
ed. 408]. 


Minn.—McCarthy v. Lehigh Valley 
Transp. Co., 48 Minn. 533, 51 NW 480. 


N. Y.—Maher vy. Compagnie Génér- 
ale Transatlantique, 160 App. Div. 1, 
144 NYS 985. 


Porto Rico.—Valdivieso v. Insular 
Line, 6 Porto Rico Fed. 484 [libel dis- 
missed 6 Porto Rico Fed. 513]. 


[a] Thus a longshoreman assist- 
ing in loading cotton into a vessel is 
guilty of contributory negligence as a 
matter of law, precluding a recovery 
for injuries caused by a draft of cot- 
ton swinging over and striking him, 
where he knew of the danger and 
failed to avoid it. Maher v. Compag- 
nie Générale Transatlantique, 160 
App. Div. 1, 144 NYS 985. 


[b] Concurrent negligence.—W here 
the accident is due to the combined 
carelessness of the vessel’s employees, 
and of other employees of the 
stevedore, together with some negli- 
gence on the part of the injured per- 
son himself, the vessel is not liable. 
One Joseph John, 86 Fed. 471, 30 CCA 


{c] Duty of guarding or warning 
men engaged in the discharge of a 
vessel against danger caused by im- 
proper stowage, in matters of detail, 
is that of the contracting stevedores 
rather than of the officers of the ves- 
sel. The Beechdene, 121 Fed. 593. 


For later cases, developments and changes in the law see Annotations. same title and section number. 
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negligence.** A stevedore cannot recover for Inju- 
ries on the basis of a seaman’s rights or contract, but 
only on principles of negligence.7® 


Stevedores and crew as fellow servants. Steve- 
dores and their employees are fellow servants with 
the members of the crew of the vessel where all are 
engaged in the common work of loading or unload- 
ing;'® and the ship or its owners are not liable for 
injuries to the stevedore by members of the crew 
engaged in the same work;7* and hence, a winch- 
man furnished by a vessel to assist the stevedores, 
and under the latter’s control and orders, being a 
fellow servant with them and their employees,*§ 
the vessel is not lable for his negligence where or- 
dinary care was exercised to furnish a competent 
winchman and a good winch;*® but where the in- 
competence of the winchman has been made known 
to the officer in charge of the vessel his retention 
thereafter is negligence for which the vessel is li- 
able,*°® and this is so where an inexperienced winch- 
man is furnished.st Where there is no negligence 
on the part of the winchman, the owners are not lia- 
ble.S? Where the winchman remains the servant 
of defendant, the vessel or the owner is lable for 
injuries caused by his negligence.8* The stevedores 
and the crew are not fellow servants when not en- 
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gaged in the same work.®4 


Voluntary assistance by member of crew. ‘The 
owners of the ship are not responsible for negli- 
gence of an employee of the ship who volunteers 
assistance,*° and, while the ship has been held lia- 
ble where the injury was sustained on board ship,*® 
the contrary has been held where the accident did 
not take place on board and was not due in any 
way to the construction of the ship.87 ‘ 


The Jones Act, providing remedies for seamen 
injured in the course of their employment,®* does 
not apply to emplovees of stevedores hired as in- 
dependent contractors to work on the vessel,’® the 
employee of the stevedore in such case not being 
the employee of the shipowner.?° 


[§ 444] (b) As to Condition of Vessel—aa. In 
General. While it has been said that generally the 
owners of a vessel are not liable for injuries to em- 
ployees of stevedores or other independent contrac- 
tors having charge of the vessel,®! it is the duty of 
the owners of a vessel to use reasonable care to fur- 
nish stevedores or other independent contractors 
and their employees a reasonably safe place to 
work,®? and a reasonably safe passageway to and 


74. See infra § 458. 


75. The Howell, 273 Fed. 513 [rev 
257 Fed. 578 (questions certified to 
Sup. Ct. 262 Fed. 1018)]. 


76. Carstensen v. Hammond Lum- 
bereCo.n, 1 Red) 142; 5 The Cedric; 
299 Fed. 815; The Hoquiam, 253 Fed. 
627, 165 CCA 253. 


[a] Captain not being member of 
crew, a longshoreman employed by 
the ship may recover for his negli- 
‘gence. The Howell, 273 Fed. 513. 

[b] Mate and longshoreman clean- 
ing a winch are fellow servants, and 
the longshoreman is not entitled to 
recover from the employer for the 
mate’s alleged negligence in starting 
the winch. Carstensen v. Hammond 
Lumber Co., 11 F. (2d) 142. 


[ec] Ship’s carpenter and repair- 
man engaged in the same work are 
fellow servants so that the repairman 
eannot recover in admiralty against 
the ship for injury caused by negli- 
gence of the carpenter. The Cole- 
ridge, 72 Fed. 676. 


77. The Rosalie Mahoney, 218 Fed. 
GOS: 
78. The Daisy, 282 Fed. 261; West- 


ern Fuel Co. v. Garcia, 260 Fed. 839, 
171 CC a 565; The Brookby, 165 Fed. 
93;-The Elton, 142 Fed. 367, 73 CCA 
467 [rev 131 Fed. 562, and overr 120 
COR on oie OC Ams 20 eCatt hiul6: med. 
227)]; The Turquoise, 114 Fed. 402; 
The Furnessia, 30 Fed. 878; The 
Harold, 21 Fed. 428. 


79. Brodbeck v. [Lavino Shipping 
Co., 31 F. (2d) 948; Western Fuel 
Co. v. Garcia, 260 Fed. 839, 171 CCA 
565 [rev 255 Fed. 817, 167 CCA 145 
(dism 257 U. S. 233, 42 SCt 89, 66 L. 
ed. 210)]; The Maud, 169 Fed. 487; 
The Hilton, 142 Fed. 367, 73 CCA 467 
[rev 131 Fed. 562, and overr 120 Fed. 
VAS Bh tmCOATs 2: (att 116 Med. 2271); 
The Anaces, 106 Fed. 742, 45 CCA 596 
[aff 96 Fed. 856]; The Harold, 21 Fed. 
428. Contra The Gladestry, 124 Fed. 
112 (allowing recovery where winch- 
man disobeyed orders); McGough v. 
Ropner, 87 Fed. 534. 


80. “The Brookby, 165 Fed. 93. 
81. The Anaces, 93 Fed. 240, 34 


CCA 558 [rev 87 Fed. 565]. 


82. Mercurio v. Lunn, 93 Fed. 592, 
35 CCA 467. 


83. Standard Oil Co. v. Anderson, 
22) Wess 2dom2o SCL Zoos oo Laced. 
480; The F. B. Squire, 248 Fed. 469, 
160 CCA 479; The Thelma, 194 Fed. 
224; The Strathallan, 184 Fed. 474; 
The City of San; Antonio, 143 Fed. 
G5 Dy Dp eC CAL wae pait dope Heda S19 ql: 
Grasso v. The Lisnacrieve, 87 Fed. 
570; McGough v. Ropner, 87 Fed. 534; 
Johnson v. Netherlands, etc., Co., 132 
ING OY) £5106 30, SN 505 Johnson av. 
Netherlands American Steam Nav. 
Co., 10 NYS 927. 


[a] Employee of stevedore who is 
injured by use of defective winch can- 
not recover against the owner in the 
absence of proof of a contract be- 
tween the owner of the vessel and the 
stevedore, or that the latter was act- 
ing as the servant of the owner or 
that the owner undertook to furnish 
a suitable winch in unloading the ves- 


sel. Pingree v. Leyland, 135 Mass. 
398 
84. Union Steamboat Co. v. Chaffin, 


204 Fed. 412, 122 CCA 598; Sansal v. 
Compagnie Générale Transatlantique, 
101 Fed. 390; The Terrier, 73 Fed. 265. 


85. The Corozal, 225 Fed. 685; The 
General De Sonis, 179 Fed. 123. 


86. The General De Sonis, supra. 


[a] Thus, where libelant, with 
other employees of a stevedore, was 
engaged in replacing a hatch cover of 
a vessel, when a mate volunteered to 
assist, and through his negligence 
and that of libelant the hatch cover 
was caused to fall with them, and 
libelant was injured, the ship was li- 
able for the negligence Of the mate, 
and libelant was entitled to recover 
half damages. The General De Sonis, 
179 Fed. 123. 


87. The Corozal, 225 Fed. 685. 


88. USCA tit 46 § 688. See Seamen 
§ 640 et seq. 

89. Pottage v. Luckenbach SS. Co., 
206"Cal..o22, 210, Es 410, Petersen’ \v. 
Klitgaard, (Cal. A.) 291 P 283. : 


90. Petersen v. Klitgaard, supra. 


] 91. See supra § 443. 


92. U. S—Long vy. Silver Line, 41 
HM, €20), Sb Lhe = Hindustany ieee 
(2d) 932; The No. 34, 25 F. (2d) 602 
[rev sub nom. lL. Boyer’s Sons Co.’s 
Pet., 23 EB. (2d) ‘(201° (certiorari den 
sub nom. Hogan v. L. Boyers’ Sons 
Co., 278 U. S. 606 mem, 49 SCt 11 
mem, 73 L. ed. 533 mem)]; Munson 
SS. Lines v. Newman, 24 F. (2d) 417; 
The Pacific, 23 F. (2d) 218 [mod sub 
nom. Fauntleroy v. Argonaut SS. Line, 
27 F. (2d) 50]; The Henry S. Grove, 
22 F. (2d) 444; The Adour, 21 F. (2d) 
858; Wallace v. U. S., 16 F. (2d) 309 
[aff 18 F. (2d) 20]; Grays Harbor 
Stevedore Co. v. Fountain, 5 F. (2d) 
385 [mod sub nom. The West Ison, 
298 Fed. 939]; The Spokane, 294 Fed. 
242 [certirari den 264 U.S. 583, 44 SCt 
332, 68 L. ed. 861]; The Kongosan 
Maru, 282 Fed. 666 [rev on other 
grounds 292 Fed. 801]; The Omsk, 266 
Fed. 200; The Joshua W. Rhodes, 259 
Fed. 604; Gorham v. Cunard SS. Co., 
254 Fed. 716; The Hsperanza De Lar- 
rinaga, 248 Fed. 489, 160 CCA 499; The 
Spokane, 294 Fed. 242 [certiorari den 
264 U. S. 583, 44 SCt 332, 68 L. ed. 
861]; Fill v. Cunard SS. Co., 217 Fed. 
84 [aff 221 Fed. 622, 137 CCA 346]; 
Hamburg-Amerikanische Packetfahrt 
Aktien-Gesellschaft v. Gye, 207 Fed. 
247, 124 CCA 517; The Thomas Cran- 
age, 189 Fed. 1003; Pioneer SS. Co. 
v. McCann, 170 Fed. 873, 96 CCA 49; 
The Clan Graham, 1638 Fed. 961; Whol- 
ey v. British, etc., SS. Co., 158 Fed. 
379 [aff 171 Fed. 3995 96 CCA 855% 
The Chicago, 156 Fed. 374; The Harry 
Hudson Smith, 142 Fed. 724, 74 CCA 
56 [aff 186 Fed. 271]; The Saranac, 
132 Fed. 936; The Indrani, 101 Fed. 
596, 41 CCA 511; The Joseph B. Thom- 
as, 86 Fed. 658, 30 CCA 333, 46 LRA 
58; Cliffe v. Pacific Mail SS. Co., 81 
Fed. 809; The Illinois, 63 Fed. 161; 
Cannon v. The Protos, 48 Fed. 919; 
The Max Morris, 24 Fed. 860. 

Cal.—Petersen v. Klitgaard, 
291 P 288. 

Hawaii.—Monroe v. The Salvator, 4 
Hawaii Fed. 285; Naka v. Smith, 3 
Hawaii Fed. 79. 

La.—Taylor v. United Fruit Co., 126 
La. 568, 52 S 770. 

Mass.—Cullen  v. 


(A.) 


New England 
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from such place,®? and they must exercise ordinary 
care to keep the premises reasonably secure against 
danger,®* and are lable for the resulting injuries 


Fuel, etc., Co., 253 Mass. 85, 148 NE 
Sia 

N. Y.—Aurigemma v. Nippon Yus- 
en Kaisha Co., 238 N. Y. 183, 144 NE 
495, 


Porto Rico.—Valdivieso v. 
Line, 6 Porto Rico Fed. 484. 


“Apart from contract, the duty of 
the defendant shipowner toward a 
stevedore lawfully at work upon his 
vessel is the same as that of an em- 
ployer respecting his apparatus and 
the permanent constructions with and 
upon which the laborer is expected to 
work, even though that laborer may 
be in the immediate employ of an in- 
dependent contractor. . - Such duty 
is commensurate only with the scope 
of the invitation extended to the la- 
borer which is simply to use the ship 
and its appurtenances as they then 
are and does not require. improve- 
ments or changes, which would make 
conditions of labor safer.” Crimmins 
v. Booth, 202 Mass. 17, 88 NE 449, 451. 
132 AmSR 468. 


[a] Safe place to work.—A Serv- 
ant employed by a vessel to work in 
the hold, in a place where there is 
danger of injury from objects falling 
through openings in the deck above, 
where others are at work, from which 
danger he cannot protect himself, is 
not furnished a safe place to work, 
and the master is liable for injuries 
inflicted on him through the negli- 
gence of coservants or of an independ- 
ent contractor, engaged in other work 
on the decks in permitting an object 


Insular 


to fall on him. The Magdaline, 91 
Fed. 798. 
[b] Illustrations.—(1) Under a 


charter party requiring the vessel to 
be furnished with clear holds for re- 
ceiving cargo and in every way fitted 
for the service, it was the owner’s 
duty .to render her safe for workmen 
to enter her holds, and the vessel is 
liable to a stevedore employed by the 
charterer for an injury received by 
him while stowing cargo in a dark 
water ballast tank from the falling 
upon him of loose planks which had 
in some manner caught in the beams 
at the top of the tank, probably when 
it was full of water, and were negli- 
gently permitted to remain there. 
The Wyneric, 156 Fed. 276. (2) It is 
negligence, for which the ship is li- 
able, to fill a fuel oil tank while work- 
men are engaged in drilling the tank 
for insertion of bolts. McGill _ v. 
Michigan SS. Co., 144 Fed. 788, 75 CCA 
518 [rev 133 Fed. 577]. (3) Allowing 
dunnage to be stowed temporarily on 
transverse beams in an open between 
decks is not neglect of this duty, the 
situation being apparent. The Clan 
Graham, 163 Fed. 961. (4) A ship is 
responsible for proper construction 
and maintenance of a bulkhead em- 
ployed to stabilize a linseed cargo. 
The Adour, 21 F. (2d) 858. 


[ec] No more than reasonable care 
necessary.—As plaintiffs employed 
by subcontractors were on a steam- 
ship at the invitation of the owners 
thereof, the latter were not insurers, 
but were bound to use reasonable care 
and caution to provide and maintain 
a safe place in which they could work, 
but were not bound absolutely to pro- 
vide and maintain such place. Cullen 
v. New England Fuel, etc., Co., 253 
Mass. 85, 148 NE 371. 


SHIPPING 


{d] Breach of duty as proximate 
cause.—Where the wrongful act in 
permitting grease to remain on deck 
was the proximate cause of an injury 
resulting from a fall through an open 
hateh after slipping on the grease, 
and there was no new or independent 
cause intervening between the wrong 
of permitting a slippery deck and the 
injury, the ship is _ liable. The 
Spokane, 294 Fed. 242 [certiorari den 


264 U. S. 588, 44 SCt 332, 68 L. ed. 
861]. , 
[fe] Bmployment of competent 


stevedore for loading does not excuse 
the ship from liability for injury to 
unloading stevedore, from breaking 
of an unsound dunnage plank. Mun- 
rs SS. Lines v. Newman, 24 F. (2d) 
416. 


[f{] Protection from drowning.— 
Devices and facilities reasonably fit 
and accessible to effect a rescue 
should be provided where an employee 
is required to work where he may be 
subjected ,to the danger of being 
thrown into the _ water. Norfolk 
Southern R. Co. v. Foreman, 244 Fed. 
390, Loo (CCANG39. 


[g] Reliance on performance of 
duty does not render the injured per- 
son guilty of contributory negligence. 
The Harry Hudson Smith, 142 Fed. 
724, 74 CCA 56 [aff 136 Fed. 271}. 


{h] Slippery deck.—On libel by an 
employee of a contractor engaged to 
make repairs on a vessel who slipped 
while carrying a heavy tank when he 
stepped on flaxseed on the deck, the 
employee was not guilty of contribu- 
tory negligence, having no knowledge 
of the defect. The Joshua W. Rhodes, 
259 Fed. 604. : 


93. U. S—Long vy. Silver Line, 41 
BH 5(20d)> 3605) The Hindustan oi tuk 
(2d) 932; The No. 34, 25 F. (2d) 602 


[rev sub nom. L. Boyer’s Sons Co.’s 
Pet., 23 F. (2d) 201, and certiorari 
den sub nom. Hogan v. L. Boyers’ 
Sons Co., 278 U. S. 606 mem, 49 SCt 11 
mem, 73 L. ed. 533 mem]; Grays Har- 
bor Stevedore Co. v. Fountain, 5 F. 
(2d) 385 [mod sub nom. The West 
Ison, 298 Fed. 939]; Consolidation 
Coastwise Co. v. Conley, 250 Fed. 679, 


163 CCA 25 [mod 242 Fed. 591]; Mc- 
Donough v. International Nav. Co., 
249 Fed. 248; Hamburg-Amerikan- 


ische Packetfahrt Aktien-Gesellschaft 
v. Gye, 207 Med. 247,124 CCA 517; 
The Montrose, 186 Fed. 156, 108 CCA 
337 [aff 178 Fed. 495]; The Aurora, 


178 Fed. 587 [aff 191 Fed. 960, 112 
CCA 372]; Pioneer SS. Co. v. McCann, 
170 Fed. 873, 96 CCA 49; The Clan 


Graham, 163 Fed. 961; The Saranac, 
132 Fed. 936; The Indrani, 101 Fed. 
596, 41 CCA 5143" The “Truro, 31 red. 
158. 


Hawaii—Naka v. Smith, 3 Hawaii 
Fed 79. 


Mass.—Murphy v. Furness, etc., Co., 
259 Mass. 394, 156 NE 836. 


. Y.—Aurigemma v. Nippon Yusen 
Kaisha Co., 238 N. Y. 183, 144 NE 495; 
Albano v. Mediterranean Stevedoring 
Co., 211 App. Div. 121, 207 NYS 12. 


Eng.—Marney v. Scott, [1899] 1 Q. 
B. 986. 


[a] Iliustrations.—(1) A hatch 
cover which, when in place, consti- 
tuted part of the gangway over which 
employees were required to move car- 
go in loading the vessel constituted 
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to such workmen by reason of their failure to exer- 
cise ordinary care to provide reasonably safe places 


a “way,” within the meaning of New 
York Employer’s Liability Act (N.- 
Y. L. £1902] p 1748 ¢ 600), which 
makes employers liable under certain 
conditions for injuries resulting from 
defects in the condition of “ 
works and machinery.” La Compag- 
nie Générale Transatlantique v. Ma- 
guire, 168 Fed. 34, 98 CCA 385 [cer- 
tiorari den 214 U. S. 516, 29 SCt 697, 
53 L. ed. 1064]. (2) Where owners 
had reason to anticipate that a steve- 
dore who had been unloading coal 
from a barge would attempt to cross a 
hatch cover to get his coat on leav- 
ing work on the barge, the owner was 
liable, the cover which had been re- 
placed while the stevedore was at 
work in the hold not having been se- 
curely fastened. Consolidation Coast- 
wise Co. v. Conley, 250 Fed. 679, 163 
CCA 25 [mod 242 Fed. 591] (stevedore 
not negligent). (3) A vessel owner 
owed to a stevedore’s employee duty 
to use reasonable care to see that a 
ladder was safe and convenient for 
use. Murphy v. Furness, etc., Co., 259 
Mass. 394, 156 NE 8386. (4) Where a 
stevedore was hurt by the loosening 
of a spike in the inside edge of the 
hatch coaming, placed there by em- 
ployees long before the accident, 
while he was uSing it as a means of 
leaving the hold, those in charge of 


Ahe barge were negligent in failing 


to remove the spike or to see that it 
was suitable to sustain one’s weight. 
The General Knox, 180 Fed. 489 
(where, 
rope by one of the deck hands twenty 
minutes before, the spikes were his 
only means of exit, where such use of 
the spikes was customary, and where 
he tested the one, the loosening of 
which caused his injury, before us- 
ing it, he was not contributorily neg- 
ligent). 


[b] Assumption of risk.—(1) A 
plank having been in uSe as a passage 
to or from the wharf but a day or two 
at the time of the accident, plaintiff’s 
intestate could not be charged with 
assumption of the risk in using it. 
The Aurora, 178 Fed. 587 [aff 191 Fed. 
96 On md aC CAST oa: (2) Stevedore 
does not assume risk of injury from 
defective ladder, which he attempted 
to use in passing from lighter to ves- 
sel where the defect is not known to 
him. McDonough v. International 
Nav. Co., 249 Fed. 248. 


_94. The Joseph B. Thomas, 86 Fed. 
658, 30 CCA 333, 46 LRA 58 [aff 81 
Fed 25:73] 3 


[a] Illustrations—(1) The own- 
ers are liable where a keg is negli- 
gently placed upon hatch covers in 
such a way that an accidental jar 
caused it to fall down the hatch, in- 
juring libelant. The Joseph B. Thom- 
as, 86 Fed. 658, 30 CCA 333, 46 LRA 
58 [aff 81 Fed. 578]. (2) Where the 
captain of a loading steamship 
caused a guy rope from the cargo 
boom, in use by stevedores, to be 
moved and fastened in another place 
where, when slack, it lay on the deck 
alongside a hatch coaming, but: rose 
suddenly when drawn taut, and a 
stevedore, when stepping over the 
coaming to descend the ladder, was 
caught and thrown down the hatch- 
way and injured, without negligence 
on his part, the ship was liable for 
me ine ene uae making unsafe his 
place of work. he Muncaster 
286 Fed. 299 [aff 287 Fea, toot 


For later cases, developments and changes in the law see Annotations, same title and section number 


on account of removal of a ~* 
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to work in,®5 


tors on board the ship.®% 


95. The Omsk, 266 Fed. 200; The 
Joshua W. Rhodes, 259 Fed. 604; The 
Colon, 249 Fed. 460, 161 CCA 418 [aff 
Z4i Hed. 592]; 7The I. EB. Chapman, 
215 Fed. 127 [aff 241 Fed. 836, 154 
CCA 538]; The Isthmian, 201 Fed. 
572; Hamburg American Steam Pack- 
et Co. v. Baker, 185 Fed. 70, 107 CCA 
290 [aff 179 Fed. 271]; The Saranac, 
132 Fed. 936; Taylor v. United Fruit 
Co., 126 La. 568, 52 S 770. 


[a] _Rule applied.—(1) In a per- 
sonal injury action against a vessel 
owners by an employee of subcontrac- 
tors, injured by escaping steam while 
at work in a boiler room of the steam- 
Ship, defendants could to some ex- 
tent rely on inspection as indicating 
that valve was free from defects, but 
they could not rely on inspection ex- 


clusively. Cullen v. New England 
Fuel, etc., Co., 253 Mass. 85, 148 NE 
371. (2) A ship is liable for injuries 


to workmen making repairs in dry- 
dock, caused by the dropping of the 
anchor, which was insecurely fas- 
tened. The Anglo-Patagonian, 235 
Fed. 92, 148 CCA 586 [aff 228 Fed. 1014 
(and certiorari den 242 U. S. 636, 37 
HOt 9) 6h Te. ved) 5389) 1. .)/ Where, 
by the order of one of the officers 
of defendant, a portion of an open 
hatchway was covered, and was so 
unsecurely placed that it was dis- 
lodged and fell on a man below in 
, the contractor’s employ, defendant 
was liable for resulting injuries. 
Taylor v. United Fruit Co., 126 La. 
568, 52 S 770. (4) An oil tank steam- 
er is liable for an injury to a pipe 
fitter, caused by an explosion of gas 
while he and others were at work 
with open torches in a tank. The J. 
M. Guffey, 188 Fed. 66, 110 CCA 136 
[aff 180 Fed. 611]. (5) A steamship 
company is liable for an injury to an 
employee on a coal barge, burned by 
a sudden jet of steam allowed to es- 
cape from the exhaust pipe of a 
steamship while libelant was making 
fast to fill the vessel’s coal bins pur- 
suant to orders of her captain. Fill 
v. Cunard SS. Co., 217 Fed. 84 [aff 221 
Fed. 622, 137 CCA 346]. (6) Where 
the contractor was not aware of any 
danger because of flaxseed on the 
deck, the duty of furnishing a rea- 
sonably safe place of work was on the 
owner, and, where a workman of the 
contractor slipped and was injured 
because of flaxseed which rendered 
the deck slippery, the owner is liable 
‘unless the injury was solely due to 
the workman’s negligence. The Jos- 
hua W. Rhodes, 259 Fed. 604 (owner 
cannot escape liability for injuries 
received by contractor’s employee on 
the ground that it was not the cus- 
tom to clean the decks of steamships 
at that period of the year, it being 
customary to wait to clean them until 
they came out of their winter berth's). 
(7) A ship is liable for leaving hatch- 
es open and unguarded. The Omsk, 
266 Fed. 200. (8) A ship is liable in 
rem for any injury to a stevedore 
resulting from a dangerously defee- 
tive hatch cover furnished by it to 
the stevedores for their use. The Col- 
on, 249 Fed. 460, 161 CCA 418 [aff 
241 Fed. 592]. 


[b] Assumption of risk.—(1) 
Where the servants of contractors 


These duties cannot be delegated.®® 
Ordinarily no further duties are owed by the own- 
ers,’ and, where these duties have been discharged, 
the ship is not liable for injuries sustained by em- 
ployees of stevedores or other independent contrae- 
Where the owners turn 
the vessel over to the stevedores or independent 
contractors in a safe condition, they are not liable 
for injuries to stevedores or contractors or their 
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gence.’ 


for repairs on a tank steamer were 
injured by an explosion of gas there- 
in, the contractors were responsible 
for the ordinary risks which they 
should have guarded against for the 
purposes of their own work, but 
were not responsible for hidden risks 
or unascertainable dangers which the 
officers of the vessel should have an- 
ticipated. The J. M. Guffey, 180 Fed. 
611 [aff 188 Fed. 66, 110 CCA 136]. 
(2) Where the ship’s officers informed 
the contractors’ servants that. the 
pump in one of the tanks was ready 
to be disconnected, the workmen were 
not negligent in assuming that they 
could proceed with freedom from 
danger as to matters which officers of 
the vessel or those furnishing the 
place for the work might have made 
safe. The J. M. Guffey, supra (the 
ship having undertaken preparations 
for the work, the contractors were 
only responsible for the method of 
doing the work in the light furnish'ed 
them, and the ship was negligent in 
permitting the contractors’ servants 
to perform the work with open lights 
without warning). (3) Where an em- 
ployee of a contractor engaged to 
make repairs on a vessel was not fa- 
miliar with the danger incident -to 
slipping on particles of flaxseed 
strewn on the steel deck, he did not 
assume the risk of injury from the 
presence of such flaxseed. The Joshua 
W. Rhodes, 259 Fed. 604. 


[ce] Joint liability.—Ship’s  offi- 
cers and stevedores were jointly re- 
sponsible for negligent maintenance 
of a bulkhead where they failed to 
inspect and. remedy the condition of 
the bulkhead after complaints. The 
Adour, 21 BF. (2d) 858: 


96. The Spokane, 294 Fed. 242 
[certiorari den 264 U. S. 583, 44 SCt 


332, 68 L. ed. 861]; The Omsk, 266 
Fed. 200. 
97. The West Ison, 298 Fed. 939 


[mod 5 F. (2d) 385]; 
Maru, 282 Fed. 666 [rev on other 
grounds 292 Fed. 801]; The Rocham- 
beau, 176 Fed. 826; The Saranac, 132 


The Kongosan 


Fed. 936; Naka vy. Smith, 3 Hawaii 
Fed. 79. 

98. The Pacific, 23 F. (2d) 218 
[mod on other grounds sub nom. 


Fauntleroy v. Argent SS. Line, 27 F. 
(2d) 50); The Rochambeau, 176 Fed. 
826; The Manitoba, 99 Fed. 780. 


[a] Rule applied.—Where libel- 
ant, employed by stevedores, went at 
the request of his employers along 
the deck of the vessel during a snow- 
storm to look after the lines of the 
scow, and, slipping on a skylight, 
which was covered with snow, fell 
and was injured, the passageway 
across the vessel, over which libel- 
ant was required to pass from the 
pier to the scow, being free of snow, 
the vessel was not required to keep 
the other parts of the deck cleared of 
snow as fast as it fell for his protec- 
tion, and was not chargeable with 
any negligence which rendered it lia- 
ble for his injury. The Rochambeau, 
176 Fed. 826, . 


99. U. S.—Long v. Silver Line, 41 
F. (2a) 367; The Hindustan, 37 F. 


1 464; 
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employees, arising from dangers created by the man- ° 
ner in which the injured employee and his fellow 
workmen do their work,®? or by defects caused by 
the stevedores, of which the owners or their agents 
had no notice, or time and opportunity to repair,} 
or by reason of the injured employee’s own negli- 
If the ship is turned over to the contrac- 
tor in an unsafe condition as to certain things, but 
the injury is in no way caused or contributed to by 


(2d) 932; Willis v. Lykes Bros. SS. 
Co., 23 BF. (2d) 488; The: Henry S. 
Grove, 22 F. (2d) 444; Seas Shipping 
Co. Vv. Ward; 22 -—E.n @d). 25m nhs 
Kongosan Maru, 292 Fed. 801 [rev 
282 Fed. 666]; The Kongosan Maru, 
282 Fed. 666 [rev on other grounds 
292 Fed. 801]; The Esperanza De 
Larrinaga, 248 Fed. 489, 160 CCA 499; 
Gulf Transit Co. v. Grande, 222 Fed. 
817, 188 CCA 243; The Queen Eliza- 
beth, 209 Fed. 712; The Thomas Cran- 


age, 189 Hed. 1003; The Clan Gra- 
ham, 163 Fed. 961; The Ranza, 156 
Fed. 373; Bettis v. Leyland, 153 Fed. 


571, 82:°CCA, 525; The Charles! Tiber- 
ghien, 143 Fed. 676; The Elleric, 134 
Fed. 146; The Saranac, 132 Fed. 936; 
The Allison White, 131 Fed. 991; Re- 
gina v. Dunlop SS. Co., 128 Fed. 784; 
The Noranmore, 113 Fed. 367; Roy- 
mann vy. Brown, 105 Fed. 250, 44 CCA 
The Indrani, 101 Fed. 596, 41 
CCA 511; The Auchenarden, 100 Fed. 
895; The Picqua, 97 Fed. 649; Hughes 
v. The Pieter de Conick, 46 Fed. 795; 
The Wm. F. Babcock, 31 Fed. 418, 12 
Sawy. 412; The Theresina, 31 Fed. 90. 


N. Y.—Allen v. Old Dominion SS. 
Co., 213 App. Div. 590, 212 NYS ° 80: 


Porto Rico.—Valdivieso v. Insular 
Line, 6 Porto Rico Fed. 484. 


Wash.—Newman v. Rothschild, 135 
Wash. 509, 238 P 2. 


Wis.—La Coco v. Massey SS. Co., 
174 Wis. 545, 183 NW 677. 


[a] Bule applied.—Where work- 
men of contractors were engaged in- 
repairing the oil tanks of a steamer 
at the time one of them was injured 
by an explosion of oil flowing from a 
pump, they were bound to use rea- 
sonable care in doing the work and in 
using lights in the tank, according to 
their experience, to obviate dangers 
that might be anticipated. The J. 
M. Guffey, 180 Fed. 611 [aff 188 Fed. 
66, 110 CCA 136]. 


1. Roymann v. Brown, 
250, 44 CCA ,464. 


2. The Wilhelmina, 232 Fed. 430, 
146 CCA 424; Wholey v. British, etc., 


105 Fed. 


SSiGo., 158) Med. 379" Patt Im Weds 
399, 96 CCA 355]; The Santiago, 137 
Fed. 323, 69 CCA 653; The Patria, 135 


Fed. 255; The Prins Willem II, 128 
Fed. 655; The Hadje, 50 Fed. 225; 
The Truro, 31 Fed. 158. 


[a] Thus (1) a stevedore, injured 
by reason of a defective winch, of the 
condition of which he had knowledge, 
is chargeable with contributory neg- 
ligence. The Wilhelmina, 232 Fed. 
430, 146 CCA 424. (2) A stevedore, 
who attempted to use a defective lad- 
der furnished by the vessel for the 
use of stevedores on a lighter coal- 
ing vessel, is guilty of contributory 
negligence. McDonough y. Interna- 
tional Nav. Co., 249 Fed. 248. 


{b] Choosing of dangerous pas- 
sage.—A longshoreman is contribu- 
torily negligent as a matter of law 
in proceeding along a dark way on a 
ship’s deck, when a safe way was pro- 
vided. Colandria v. China Mut. Steam 
Nav. Co., 226 App. Div. 681, 233 NYS 
584. 
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the unsafe conditions, such conditions are not the 
proximate cause of the injury, and the ship is not 


liable. 


Inspection. While the ship is net liable for in- 
juries resulting from a latent defect which a rea- 
sonable inspection would not disclose,* the inspec- 
tion and care of the place to work must have been 
such that no hidden defect which was or should 
have been known is allowed to exist without warn- 
ing to the stevedores;® and the owners are liable 
if due care is not used to inspect the vessel so as 
to discover defects which should be known to the 
officers of the vessel.® 


Warnings. The duty to furnish a safe place to 
work includes the duty to give proper warning of 
latent dangers or defects.’ The shipowner is not 
under any duty to warn the employee of conditions 
which are open and comprehensible to any reason- 
ably careful man.* 


Peculiar construction. Reasonable safeguards 
must be provided against danger resulting from the 
peculiar construction of the ship,? and warnings 
thereof must be given in order to escape lability.?° 


Illumination. Where it is the duty! or the ecus- 
tom for stevedores or other independent contractors 


3. Long v. Silver Line, 41 F. (2d) 
36T. 
4 Wholey v. British, ete., SS. Co., 


158 Fed. 379 [aff 171 Fed. 399, 96 CCA| &t_ fell 


upon 


e651; Lunney vy. The Concord, 58 Fed. 385 [mod sub nom. 
a oe 298 Fed. 939]. 
5. Wholey v. British, ete., SS. Co., 8. Murphy v. 
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on such owner’s ship, was negligent 
and liable for injuries sustained by 
the stevedore when the manhole cov- 
him. 
Stevedore Co. v. Fountain, 5 F. (2d) 


Furness, 


(§ 444 


to furnish their own lights, there is no negligence 
on the part of the ship in failing to supply lights.*? 
Even where the duty to furnish lights is on the ship, 
a particular place thereon need not be lighted until 
the stevedores are ready to work there,**® but it is 
negligence for the vessel to fail to have proper 
lights at a dark place where men are working.** A 
ship having agreed to furnish lights is not liable 
for injuries received on the ground that the place 
was unlighted where it furnished the lights and was 
not notified that some had temporarily gone out.*® 


Lighters. The owner of a lighter receiving cargo 
from a ship has the duty to furnish the stevedores he 
employs a safe place to work,'® and a proper pas- 
sage to and from that place,!’ and is liable for in- 
juries sustained by a stevedore’s employee by rea- 
son of an unsafe mode of access.1® Ordinarily the 
shipowner fulfills his duty, in the absence: of some 
special contract to the contrary, where he puts the 
goods over the ship’s rail so that they may be re- 
ceived on board the lighter,'® and the ship is under 
no duty to furnish a ladder for access to the lighter 
on which the stevedores were employed.?° The fact 
that the stevedore generally provides safe access for 
his employees does not affect the obligation of the 
owner of the lighter. Where, however, it becomes 


L. ed. 533 mem]; McDonough y. In- 
ternational Nay. Co., 249 Fed. 248. 


17. The No. 34, 25 F. (2d) 602 [rev 
sub nom. L. Boyer’s Sons Co.’s Pet., 
23 F. (2d) 20, and certiorari den sub 
nom. Hogan vy. L. Boyers’ Sons Co., 
278 U. S. 606 mem, 49 SCt 11 mem, 73 
L. ed. 533 mem]. 


Grays Harbor 
The West Ison, 


etc., Co., 


© 


158 Fed. 379 [aff 171 Fed. 399, 96 CCA 
38d). 

6. Wholey v. British, ete., SS. Co., 
supra; The Harry Hudson Smith, 
142 Fed. 724, 74 CCA 56 [aff 136 Fed. 
271]; The Saranac, 132 Fed. 936; The 
William Branfoot v. Hamilton, 52 
Fed. 390, 3 CCA 155 [aff 48 Fed. 914]. 


{a] Thus a vessel is liable to a 
stevedore who is injured by the fall- 
ing of a stanchion because of defects 
in its fastenings, not observed by 
him and not apparent to the eye, but 
which a proper inspection by the 
ship’s officers would have disclosed. 
The William Branfoot v. Hamilton, 
oa oe S90 CCAM HD (atietenned: 
914]. 


7. The Henry S. Grove, 22 F. (2d) 
444; Grays Harbor Stevedore Co. v. 
Hountain, 5 EF. (2d) 385° [mod jsub 
nom. The West Ison, 298 Fed. 939]; 
Fill v. Cunard SS. Co.} 217 Fed. 84 [aff 


221 Bed. 622, 137 CCA 346]; ‘The 
Chicago, 156 Fed. 374; Leyland v. 
Holmes, 153) Meds 557, 82) CCAy bid: 


Crimmins v. Booth, 202 Mass. 17, 88 
NE 449, 132 AmSR 468; Aurigemma 
v. Nippon Yusen Kaisha Co., 238 N. 
Y. 188, 144 NE 495. 


[a] Illustration.—The owner of a 
ship, who failed to inform a steve- 
dore that manhole covers which stood 
at an angle of seventy degrees, 
propped one against the other, were 
not supplied with hook, latch, rope, 
or other device or means of sustain- 
ing them in position, although man- 
holes on other ships and those to 
which the stevedore was accustomed 
were so constructed that the covers 
would either lie back on deck when 
opened or would open at such an an- 
gle that they could not fall, so that 
the stevedore was not advised of the 
latent danger of the manhole covers 


259 Mass. 394, 156 NE 836. 


[a] Illustration.—A vyessel owner 
owed no duty to warn a stevedore’s 
employee that a hatch ladder was 
oily. Murphy v. Furness, etc., Co., 
259 Mass. 394, 156 NE 836. 


9. The Max Morris, 24 Fed. 860. 


[a] Thus the ship is negligent in 
failing to guard an unusual opening. 
The Illinois, 63 Fed. 161; The Max 
Morris, 24 Fed. 860. 


auto: The Earl of Dunmore, 120 Fed. 


ll. Long v. Silver Line, 41 F. (2d) 
367; The Hindustan, 37 F. (2d) 932. 


[a] Thus, where an independent 
contractor’s carpenter, because of in- 
sufficient light, fell through a ‘hatch 
as he was leaving work, the shipown- 
er was not liable, there being no re- 
lationship of master and _ servant. 
The Hindustan, 37 F. (2d) 932. 


[b] Proximate cause.—Where li- 
belant, in passing through a dark 
place, fell down a hatch, th'e absence 
of light in ’tween deck was the cause 
of the injury to a riveter’s passer 
boy, who fell into the open hatch, so 
that the ship is not liable. Long y. 
Silver Line, 41 F. (2d) 367. 


12. The Nikolai II, 102 Fed. 174. 
13. The Santiago, 137 Fed. 323, 69 
CCA 653: 


14. Nelson v. The Manhanset, 53 
Fed. 843 [aff 69 Fed. 843, 13 CCA 677]. 


15. The Omsk, 266 Fed. 200. 

16. The No. 34, 25 F. (2d) 602 [rev 
sub nom. L. Boyer’s Sons Co.’s Pet., 
23 EF. (2d) 20 and certiorari den 
Hogan v. L. Boyers’ Sons Co., 278 
U. S. 606 mem, 49 SCt 11 mem, 73 


13. °Ehe “No. 84525 0H. (2d) 1602 
[rev sub nom. L. Boyer’s Sons Co.’s 
Pet., 23 F. (2d) 201,'and certiorari 
den sub nom. Hogan y. L. Boyers’ 
Sons Co., 278 U. S. 606 mem, 49 SCt 
11 mem, 73 L. ed. 533 mem]. 


[a] Defective ladder.—(1) A light- 
erman, insecurely lashing a ladder to 
a Ship, invited a stevedore’s employee 
to descend it, thereby rendering the 
master of the lighter liable for re- 
sulting injuries. The No. 34, 25 FB. 
(2d) 602 [rey L. Boyer’s Sons Co.’s 
Pet., 23 F. (2d) 201, and certiorari 
den Hogan y. L. Boyers’ Sons Co., 278 
U. S. 606 mem, 49 SCt 11 mem, 73 
L. ed. 533 mem]. (2) The owner of a 
lighter is primarily at fault for in- 
jury to a stevedore’s employee by a 
fall from a ladder insecurely lashed 
to the ship’s side by a lighterman. 
The No. 34, 25 EF. (2d) 602 frew i: 
Boyer’s Sons Co.’s Pet., 23 F. (2d) 
201, and certiorari den Hogan y. L. 
Boyers’ Sons Co., 278 U. S. 606 mem, 
49 SCt 11 mem, 73 L. ed. 533 mem]. 


19. The No. 34, 25 F. (2d) 602 [rev 
sub nom. L. Boyer’s Sons Co.’s Pet., 
oe F. gy 20,. oe certiorari den 
sub nom. ogan v. . Boyers’ Sons 
Co., 278 U. S. 606 mem, 49 SCt 11 
mem, 73 L. ed. 538 mem]. 


20. The No. 34, 25 F. (2d) 602 [rev 
sub nom. L. Boyer’s Sons Co.’s Pet., 
23. F. (2d) 20, and certiorari den sub 
a NF v. L. Boyers’ Sons Co. 
2 5 SS mem, 49>SCtm. 3 
L. ed. 533 mem]. sets 


21. The No. 34, 25 F. (2d) 602 [rev 
sub nom. L. Boyer’s Sons Co.’s Pet., 
23 F. (2d) 201, and certiorari den sub 
een v. L. Boyers’ Sons Co. 
278 U. 8. mem, 49 SCt 11 me 4 
L. ed. 533 mem]. “he 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 444-445] 


the duty of the ship to furnish safe passage from 
the lighter to the wharf, the owner of the hghter 
is not chargeable with negligence when the ladder 
furnished by the ship is defective.2? 


[§ 445] bb. Hatches. Hatches are not appliances, 
Subject to its duty to 
provide the employees of stevedores or other inde- 
pendent contractors with a safe place to work and 
a safe passage to and from that place,2* a vessel 
has a right to have its hatches open or closed at its 
convenience,** and it is not negligence to leave a 
hatchway open during intervals of work,?* even 
at night if the passageway and hatches are reason- 
but it is negligence to leave an 
open hatch in a dark, unusual place where men work- 
ing near it may be expected to go.?§ 


but are part of the vessel.?3 


ably lhehted;?7 


22. McDonough v. 
Nav. Co., 249 Fed. 248. 


23. Crimmins y. Booth, 202 Mass. 
17, 88 NE 449, 132 AmSR 468. 


International 


24. See supra § 444. 
eee The Auchenarden, 100 Fed. 
26. Jones v. Gould SS., ete., 300 
Fed. 109 faff 10 F. (2d) 792]; Horne 


v. George H. Hammond Co., 71 -Fed. 
314, 18 CCA 54; Deming v. The Argo- 
naut, 61 Fed. 517; The Jersey City, 


46 Fed. 134; The Gladiolus, 22 Fed. 
454 [aff 21 Fed. 417]; Dwyer v. Na- 
tional “SS. Co., 4 Fed. 493, 495, 17 
Blatchf. 472; Valdivieso v. Insular 


Line, 6 Porto Rico Fed. 484. 


“Hatchways are well-known fea- 
tures and sources of dangers on a 
ship. They are intended to be open 
a large portion of the time, especially 
when in port, not only for the pur- 
poses of loading and unloading cargo, 
but also for ventilation. An open 
hatchway on a ship, when provided 
with the usual combings, is not evi- 
dence of a neglect of duty on the part 
of the ship-owner. On the contrary, 
a ship-owner has the right to allow 
the hatchways of his ship to remain 
uncovered and unprotected, except by 
the usual combings; and all persons 
moving upon the decks of a ship are 
chargeable with notice of the prob- 
able presence of open hatchways on 


the deck.” Dwyer v. National SS. Co., 
supra. 
[a] Defective hatch must con- 


tribute to injury in order that the 
owners may be held liable. Petersen 
v. Klitgaard, (Cal. A.) 291 P 283. 


{[b] Guards.—The shipowner is 
under no duty to maintain a guard 
at a hatchway. Dwyer v. National 
SS. Co., 4 Fed. 493, 17 Blatchf. 472. 


27. Deming v. The Argonaut, 61 
Fed. 517. 
28. West India, ete., SS. Co. v. Wei- 


bel, 113 Fed. 169, 51 CCA 116; The Pro- 
tos, 48 Fed..919; The Guillermo, 26 
Fed. 921; The Helios, 12 Fed. 732; 
Naka v. Smith, 3 Hawaii Fed. 79. 


[a] Joint and several liability.— 
A shipowner who contracts with a 
ship liner to put up cattle stalls be- 
tween decks is jointly and severally 
liable with him for an injury sus- 
tained by one of the workmen em- 
ployed in the work, caused by a fall 
through an unprotected open hatch- 
way, although the ship liner’s fore- 
man knew of the danger and warned 
his men against it; and such warn- 
ing to the men, given in a general 
way, does not relieve the contractor 
from his liability, in the absence of 
proof that plaintiff heard it. Proulx 
v. Lee, 27 Que. Super. 304. 
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from its use.?2 


ship.*# 


Inspection. 


No lability ° cover defects,?® 


{b] Contributory negligence.—A 
stevedore is not guilty of contribu- 
tory negligence where he is justified 
in believing a feeding hole closed. 
Cannon v. The Protos, 48 Fed. 919. 


29. The Henry S. Grove, 22 F. (2d) 
444; Wholy v. British, ete., SS. Co., 
171 Fed. 399, 96 CCA 355;- The Ranza, 
156 Fed. 373; The Charles Tiberghien, 
143 Fed. 676; The Elleric, 134 Fed. 
146; The Saranac, 132 Fed. 936; The 
Noranmore, 113 Fed. 367; The Ald- 
borough, 106 Fed. 90; Roymann v. 
Brown, 105 Fed. 250, 44 CCA 464; 
The Indrani, 101 Fed. 596, 41 CCA 
511; The Wm. F. Babcock, 31 Fed. 
418, 12 Sawy. 412; The Theresina, 81 
Fed. 90; Dwyer v. National SS. Co., 
4 Fed. 493, 17 Blatchf. 472; Naka v. 
Smith, 3 Hawaii Fed. 79; Allen v. Old 
Dominion SS. Co., 213 App. Div. 590, 
211 NYS 80; Valdivieso v. Insular 
Line, 6 Porto Rico Fed. 513. 


fa] Illustrations.—(1) The vessel 
is not liable for injuries sustained by 
a fall through an open hatch, left 
open and unguarded by fellow em- 
ployees. The Saranac, 132 Fed. 936. 
(2) The ship is not liable for injuries 
sustained by reason of the negligent 
replacement of hatch covers by li- 
belant. The Elleric, 134 Fed. 146; 
Regina vy. Dunlop SS. Co., 128 Fed. 
784; Crawford v. The Wells City, 38 
Fed. 47 (libelant held not fellow serv- 
ant of sailors). (3) An employee of 
a stevedore company, injured through 
the fault of the middle section of a 
hatch cover, cannot recover against 
the vessel, it appearing that the 
hatch cover was safe and sufficient 
when other sections were in place, and 
the fall resulted merely from their 
removal, and it not being shown that 
it was imperative for libelant to take 
position on the cover. The Esperan- 
za De Larrinaga, 248 Fed. 489, 160 
CCA 499. 


[b] Negligence of other stevedores 
not fellow servants.—That independ- 
ent stevedores may have insecurely 
replaced hatch covers on defendant’s 
ship does not excuse defendant’s neg- 
ligent failure to ascertain their con- 
dition before inviting plaintiff long- 
shoremen to do dangerous work about 


them. Ford v. Allan Line SS. Co., 227 
Mass. 109, 116 NE 505. 

SO: Uo Seas ShiIppInNe wom nVc 
Ward, 22°>F. (2d) 251; Maryland ,v. 


Westoll, 106 Fed. 233; The Nikolai TI, 
102 Fed. 174; The Saratoga, 94 Fed. 
221, 36 -CCA 208 [rev 87 Fed. 3491); 
The Louisiana, 74 Fed. 748, 21. CCA 
60: Deming v. The Argonaut, 61 Fed. 
517; The Jersey City, 46 Fed. 134; 
The Carl, 18° Bed. 655. ‘ 


Ill.—Lehigh Valley Transp. Co. v. 
Cook, 138 Ill. A. 405. 


Mo.—Walsh v. Mississippi Valley 
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attaches to the vessel or owners where the danger- 
ous condition results from the acts or neglect of the 
injured person’s fellow employees,22 or where his 
injury was due to his own negligence.?° 
son injured has the right to assume that the hatches 
are in a safe condition.*+ 
hatch cover is apparent and known to the steve- 
dore, the vessel is not liable for injury resulting 


The per- 
Where the defect in the 


The owners are not liable where 


the vessel was in the hands and under the control 
of a charterer,** unless, by the terms of the char- 
ter, the owner undertook the maintenance of the 


The vessel has the duty of exer- 
cising ordinary care in inspecting hatchways to dis- 


and, where the defect could have 


Transp. Co:, 52 Mo. 434. 


_ Porto Rico.—Valdivieso v. Insular 
Line, 6 Porto Rico Fed. 513. 


Wash.—Berglund y. lLuckenbach 
SS. Co., 147 Wash. 416, 266 P 141. 


Wis.—Kraeft v. Mayer, 92 Wis. 252, 
65 NW 1082. 


[a] Rule applied.—(1) Where a 
longshoreman, with knowledge that 
the after part of a hatch had been 
left open, protected only by a tarpau- 
lin, through forgetfulness attempted 
to walk across the hatch and fell in- 
to the hold, he was guilty of contrib- 
utory negligence as a matter of law. 
Brown v. Associated Operating Co., 
165 App. Div. 702, 151 NYS 531 [order 
resettled 167 App. Div. 942, 152 NYS 
IW0), sand aft Wiles INE O pb silt (2) 
Where libelant was foreman of a 
gang of steyedores, who were coaling 
a vessel, and, on returning after dark 
after an absence, he jumped from a 
temporary gangway, which they had 
constructed for their work, into an 
open hatchway, and was injured, he 
did not exercise reasonable care in 
jumping onto a dark part of the deck, 
where ‘he knew there were hatches, 
without examination, and he was not 
entitled to recover from the vessel 
for his injury. The Susquehanna, 176 
meds 15%- 


[b] Failure to notice defect in 
hatch cover is not contributory neg- 
ligence. The Italia, 178 Fed. 996; 
The Red Jacket, 110 Fed. 224. 


[ec] Risk not obvious.—The fact 
that plaintiff saw that a portion of a 
hatch was uncovered did not render 
the risk of stepping onto a tarpaulin 
covering the remaining portion an 
obvious one precluding recovery for 
personal injuries received. Ford v. 
Allan Line SS. Co., 227 Mass. 109, 116 
NE 505. } 


81. Ford v. Allan Line SS. Co., 227 
Mass. 109, 116 NE 505; Perkins v. 
Furness, 167 Mass. 403, 45 NE 759. 

[a] Assumption of risk.—A steve- 


dore who attempted to cross a hatch 
cover which had been placed in po- 
sition while he was at work in the 
hold does not assume the risk of in- 
jury resulting from’ insufficient fas- 
tening. Consolidation Coastwise Co. 
v. Conley, 250 Fed. 679, 163 CCA 25 
[mod 242 Fed. 591]. 


32. Wholey v. British, etc., SS. Co., 
158 Fed. 379 [aff 171 Fed. 399, 96 CCA 


355]. 


33. Frazier v. Luckenbach, 248 
Fed. 1011. 
34. Smit'h' v. Luckenbach, 155 App. 


Div. 451, 140 NYS 292. 
35. The Saranac, 132 Fed. 936. 
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been discovered by reasonable care in inspection, 


the ship is hable.*° 
Warning. 


[§ 446] (c) Appliances. 


36. Wholey v. British, ete., SS. Co., 
158 Fed. 379 [aff 171 Fed. 399, 96 CCA 
355]; The Saranac, 132 Fed. 926; The 
Red Jacket, 110 Fed. 224. 


37. The Earl of Dunmore, 120 Fed 
858; West India, etc., SS. Co. v. Wei:- 
bel, 113 Fed. 169, 51 CCA 116; Bur- 


rell v. Fleming, 109 Fed. 489, 47 CCA 
598; The Yoxford, 33 Fed. 521; Crim- 
mins v. Booth, 202 Mass. 17, 88 NE 
449, 132 AmSR 468. 


[a] Peculiar construction.—The 
ship is liable for failure of the officers 
to give warning of the dangers of a 
hatch cover because of peculiar con- 
struction. The Citta di Palermo, 230 
Med: 602, 145 CCA 12; The Marl of 
Dunmore, 120 Fed. 858. 


38. The Auchenarden, 100 Fed. 895. 
39. The Auchenarden, supra. 


[a] Duty to warn employee is on 
contractor, if any duty exists. The 
Auchenarden, 100 Fed. 895; Williams 
Ve brecartin, 166) App) Divs 745, Aloe 
NYS 340. 


40. Leyland v. 
Dodo, COA A Ie 


41. Luckenbach SS. Co. v. Buzyn- 
Skiy 19°) (2d) (87 [rev 12. 2a)" 92 
(certiorari granted 275 U.S. 518, 48 
SCt 120, 72 L. ed. 403)]; O’Connor v. 
Klingel, 16 F. (2d) 460; Drowne v. 
Great Makes “Lransp: Cot, 5' Es, (2d) 
58 [mod 1 F. (2d) 339]; Pleckaitis v. 
Hendrik Ostervolze Docking Co., 294 
Fed. 824; Gorham y. Cunard SS. 
Co., 254 Fed. 716; The Emilia S. De 
Perez, 248 Fed. 480, 170 CCA 490; 
The Portland, 213 Fed. 699; Foster 
v. Bucknall SS. Lines, 206 Fed. 415, 
124 CCA 297; Steel v. McNeil, 60 Fed. 
105, 8 CCA 512 [aff 56 Fed. 241]; 
The Rheola, 19 Fed. 926. 


{a] Thus (1) the owner must fur- 
nish a reasonably safe winch, and is 
liable for injury to a stevedore’s em- 
ployee by the defective winch fur- 
nished. O’Connor y. Klingel, 16 F. 
(2d) 460. (2) The owner of a-vessel 
undergoing repairs is required to pro- 
vide a suitable guard for an open 
manhole and is liable for the death of 
a workman falling into the unguard- 
ed manhole. Drowne y. Great Lakes 
Transit Corp., 5 F. (2d) 58 [mod 1 
He tG2) woos 


A2ne Dhes Paciticy (23 5 b= \(2d)meads 
[mod sub nom. Fauntleroy vy. Argo- 
naut SS. Line, 27 F. (2d) 50]; The 
Henry S. Grove, 22 F. (2d) 444: Luck- 
enbach SS. Co. v. Buzynski, 19 F. (2d) 
871 [rev 12 F. (2d) 92 (certiorari 
granted 275 U. S. 518, 48 SCt 120, 72 
Li. ed. 403)];_ The Remus, 17 F. (2d) 
948; Grays Harbor Stevedore Co. vy. 
Fountain, 5 F. (2d) 385 [mod sub nom. 


Holmes, 153 Fed. 


One who is injured by reason of a 
dangerous or defective hatch may recover therefor 
if the ship was turned over to the contractors with- 
out any warning of the dangerous or defective con- 
dition ;** but, where the contractor has been fully 
informed, the ship is not liable,** and owes no duty 
to warn the individual employee of the contrac- 
tor,*® except as to latent defects.*° , 


Reasonable care must 
be exercised by the shipowners to furnish reasona- 
bly safe appliances,+! reasonably capable of per- 
forming the services for which they are furnished,*? 
and free from defects;** and the shipowners must 
keep the appliances in use in reasonably safe repair 
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and condition,#* and this duty ineludes that of mak- 
ing reasonable examinations and inspections of such 
, and libelant and his employer, the 
stevedore or other independent contractor, may as- 
sume that they are free from defects not discover- 
able in the exercise of ordinary care.*® 
cannot be delegated to another so as to release the 
ship from lability.** 
nished to stevedores are reasonably safe for the 
work in hand, the owners are not liable for injuries 


This duty 


Where the appliances fur- 


caused to the stevedores or their employees by the 


The West Ison, 298 Fed. 939]; 
aitis v. Henrik Ostervolze Docking 
Co., 294 Fed. 824; The Noranmore, 
113 Fed. 367. 


[a] Rule applied—A ship is 
charged with responsibility for fur- 
nishing covers for manholes suita- 
ble for the purposes for which they 
are to be used, and is not absolved 
from the duty of reasonable care for 
the safety of a stevedore invited on 
the ship. The West Ison, 298 Fed. 
939 [mod Grays Harbor Stevedore Co. 
v., Fountain; 5. B. (2a) ‘385is 


[b] Warranty of fitness.—A 
steamship company, in furnishing a 
stevedore a derrick and blocks pur- 
suant to its contract with the steve- 
dore, impliedly warrants that such 
loading apparatus shall be suitable 
for .the purpose for which it is fur- 
nished. Mallory SS. Co. v. Druhan, 17 
Ala. A. 365, 84 S 874. 


43. Fauntleroy v. Argonaut SS. 
Line, 27 F. (2d) 50 [mod sub nom. 
The Pacific, 23 F. (2d) 218]; The Har- 
aldshaug, 20 F. (2d) 337. 


[a] Remedying of defects.—The 
owners of the ship must take all rea- 
sonable precautions to remedy de- 
fects. Fauntleroy v. Argonaut SS. 
Line, 27 F. (2d) 50 [mod sub nom. The 
Pacific, 23 F. (2d) 218] (ship’s duty 
reasonably to safeguard after lower- 
ing boom is not discharged by show- 
ing inspection before such time). 


44. The Haraldshaug, 20 F. (2d) 
337; The Jethou, 2 F. (2d) 286; Pleck- 
aitis v. Hendrik Ostervolze Docking 
Co., 294 Fed. 824; Gorham y. Cunard 
SS. Co., 254: Fed. 716; The Portland, 
218 Fed. 699. : 


45. The Haraldshaug, 20 F. (2d) 
337; Pleckaitis v. Henrik Ostervolze 
Docking Co., 294 Fed. 824; The Port- 
land, 213 Fed. 699. 


46. Fauntleroy v. Argonaut SS. 
Line, 27 F. (2€) 50 [mod sub nom. 
The Pacific, 23 F. (2d) 218]; Wallace 
v. U. S., 16 F. (2d) 309 [aff 18 F. (2d) 
20];_ The Colon, 241 Fed. 592 [aff 
249 Fed. 460, 161 CCA 418]. 


[a] Rule applied.—(1) A  long- 
shoreman, working on the dock in 
loading lumber on a ship, injured by 
the offshore guy rope breaking, let- 
ting the boom with the attached lum- 
ber back on him, was under no duty 
to inspect such rope, so that, not hav- 
ing observed or had oceasion to ob- 
serve it, he was not guilty of con- 
tributory negligence in that respect. 
Schroeder v. Brown, 59 Or. 81, 116 P 
335. (2) Hazard created by vessel 
owner in construction of scaffold was 
not ordinary risk of employment, as- 


EE 
For later cases, developments and changes in the law see Annotations, 


Pleck-] sumed by machinist. 


use of such appliances,*® as by reason of defects 
which they could not discover by ordinary care.*® 
Nor are they liable for injuries sustained by reason 
of the negligent use or operation of the appliances 
by the stevedores or their employees;°*° 
vessel or its owners are liable if they have failed 


but the 


Waliace v. U. 
S., 16 F. (2d) 309 [aff 18 F. (2d) 20] 
(machinist, repairing vessel while 
employed by contractor, was charged 
only with known defects). (3) Hav- 
ing no knowledge of the defect in the 
tackle, there is no assumption of risk 
by a stevedore injured by breaking of 
the defective tackle. Morel vy. Leh- 
man, 159 Fed. 124, 86 CCA 512. 


47. The Portland, 213 Fed. 699. 


[a] Indemnity contracts.—A ves- 
sel owner is liable for injuries to a 
contractor’s employee from  negli- 
gence of its employees, in the absence 
of a specific stipulation in the indem- 
nity agreement. Wallace v. U. S., 
16 F. (2d) 309, Laff 18 | (2a): 20]. 


48. Luckenbach SS. Co. v. Buzyn- 
ski, 19 F. (2d) 871 [rev 12 F. (2d) 92 
(certiorari granted 275 U. S. 518, 48 
SCt 120, 72 L. ed. 403)]; The Lillian, 
16 F. (2d) 146; Navigazione Alta 
Italia v. Vale, 221 Fed. 413, 137 CCA 
211; Horsley v. Modzelewski, 220 Fed. 
241, 136 CCA 503; The Hillarius, 163 
Fed. 421; The Noranmore, 113 Fed. 
367; Roymann vy. Brown, 105 Fed. 
250, 44 CCA 464; The Menominee, 101 
Fed. 136; Mercurio v. Lunn, 93 Fed. 
592, 35 CCA 467; Crawley v. The Ed- 
win, 87 Fed. 540; The Dago, 31 Fed. 
574; The Aalesund, 1 F. Cas. No. 
1, 9 Ben. 203; Riley v. State Line SS. 
Co., 29 La. Ann. 791, 29 AmR 249. 


49. The Northtown, 124 Fed. 740; 
Johnston vy. Turnbull, 124 Fed. 476 
[aff 130 Fed. 769, 65 CCA 157]; The 
Drummond, 114 Fed. 976; The Ben- 
brack, 33 Fed. 687; The Dago, 31 Fed. 
574; The Rheola, 7 Fed. 781; Riley v. 
State Line SS. Co., 29 La. Ann. 791, 29 
AmR 249; Lopez v. New York, ete., 
SS. Co., 4 Porto Rico Fed. 23; Bedard 
V0 Perry, 9 Que. der sae 


50. The Lillian, 16 F. (2d) 146; 
The Canadian Farmer, 297 Fed. 500; 
Cassil vy. U. S. Emergency Fleet Corp., 
289 Fed. 774; The Daisy, 282 Fed. 
261; The Montcalm, 249 Fed. 760: 
The Remembrance, 216 Fed. 651: The 
Hillarius, 163 Fed: 421; The Scandi- 
navia, 156 Fed. 403; The Tripoli, 156 
Hed. 2233) The St Gothard, 153 Fed. 
855, 83 CCA 37 [rev 149 Fed. Oa, 
Carlson vy. Comeric Co., 140 Fed. 109; 
The Kensington, 91 Fea. 682; 2 Dhe 
Persian Monarch, 55 Fed. 333, 5 CCA 
117 [rev 49 Fed. 669]; The Serapis, 
51 Fed. 91, 2 CCA 102 [rev ‘49 Fed. 
393]; Hnnis v. The Maharajah, 49 
Fed. 111, 1 CCA 181 [aff 40 Fea. 784]; 
Anderson v. The Ashebrooke, 44 Fea. 


124; The Islands, 28 Fed. 478: 
Explorer, 20 Fed. 135. aes 
fa] Thus owners are not liable 


to a winchman where, knowing the 


same title and section number, 


§§ 446-447] 


to exercise reasonable care in furnishing such ap- 
pliances,*! except where the appliances are select- 
ed by the stevedores, although furnished by the own- 
ers.°* The owners are not liable for a failure to 
furnish appliances which they are under, no duty 
to furnish.°? The defective apparatus must have 
been the proximate cause of the accident.*+ Having 
furnished proper appliances, the shipowner is under 
no duty to give instructions as to their use.*® 


Stevedore company and ship both are liable for 
concurrent negligence in using unsafe appliances.®° 


Inspection. The shipowner owes the duty of in- 
specting the appliances before turning them over 
to the stevedore,®’ and furnishing appliances with 
defects which could have been discovered by inspee- 
tion is negligence,®® although the shipowner is un- 
der no duty to furnish appliances;®® but after 
proper inspection no lability attaches for defects 
subsequently arising unless the vessel or owners have 
been notified of the defect.®° 


[§ 447] (2) Liability of Stevedore Companies. A 
stevedore company is bound to furnish its employee 
with a safe place to work, and safe appliances to 
work with;°! and this obligation is met when it fur- 
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nishes a place and appliances reasonably safe and 
suitable for the purpose had in view.®2 The fore- 
man of the stevedore company is a vice principal, 
and not a fellow servant of a longshoreman.®? As 
the Merchant Marine Act does away with the fellow 
servant defense as to seamen,®4 and a stevedore is 
a seaman within the meaning of the provision of 
this statute,°> a stevedore company is liable for 
Injuries to an employee resulting from the negligence 
of a fellow servant,°® although the contrary has been 
held.*7 Assumption of risk is a good defense .in 
an action by a stevedore’s employee notwithstand- 
ing the Jones Act,°* but contributory negligence is 
good only as a partial defense.*® 


Liability to shipowner. Where the owner of the 
vessel has paid a judgment against it for injuries 
to a stevedore resulting from the negligence of the 
stevedore company’s agent, the stevedore company 
is liable to the owner for the amount paid.7° A 
clause in the contract for unloading which states 
that the stevedore company is insured against 
all accidents to its employees does not entitle the 
shipowner to recover from the company the amount 
paid by him to an injured employee of the com- 
pany.‘? ' 


dangerous condition of the winch, 
he continues to operate it. The Ser- 
apis, 51 Fed. 91, 2 CCA 102 [rev 49 
Fed. 393]; Ennis v. The Maharajah, 
49 Hed. 111, 1 CCA 181 [aff 40 Hed. 
784]. 


{b] Using improper appliances.— 
Where proper appliances are fur- 
nished to such a person and he volun- 
tarily and unnecessarily elects to use 
an improper, defective, or dangerous 
appliance and is injured, his negli- 


gence will preclude a recovery. The 
Leocadia, 35 Fed. 534. 

Sie the, Haraldshaus., §20 Bh. 1¢2a) 
Sst. The Remus, at EK. -@ayt 948; 


O’Connor v. Klingel, 16 F. (2d) 460; 
Drowne v. Great Lakes Transit Corp., 
5 FEF. (2d) 58 [mod decree 1 F. (2d) 
339]; Gorham v. Cunnard SS. Co., 
254 Fed. 716; The Student, 243 Fed. 
807, 156 CCA 319 [certiorari den sub 
nom. Watson v. Kreszewski, 245 U. 
S. 658, 38 SCt 14, 62 L. ed. 534]; Morel 
v. Lehman, 159 Fed. 124, 86 CCA 512; 
Neptune Steam Navy. Co. v. Borkman, 
118 Fed. 420, 55 CCA 548; The Elton, 
83 Fed. 519, 31 CCA 496; Steel v. 
MeNeil, 60 Fed. 105, 8 CCA 512 [aff 
56 Fed. 241]; The Phenix, 34 Fed. 
760; The Carolina, 30 Fed. 199 [aff 
32 Fed. 112]; The Rheola, 19 Fed. 
926; Johnson vy. The Zelandia, 3 Alas- 
ka 662; Duart, v. Simmons, 231 Mass. 
313, 121 NE 10 [writ of error_dism 
251 U. S. 547, 40 SCt 342, 64 L. ed. 
408]. 


fa] Negligence of stevedoring 
company in not dividing loads, and 
in using ship’s defective falls, is no 
defense to ship, libeled for injuries 
to stevedore. The Remus, 17 F. (2d) 
948. 


[b] Defective rope.—The owner of 
a vessel, employing men to unload it, 
was not relieved from liability for in- 
juries to one when a rope used in 


hoisting a tub broke, on the ground: 


he had purchased it from a reputable 
maker, and the rope gave way be- 
cause of a hidden flaw after being 
used a few times, the owner testify- 
ing he had owned the rope about six 
months, and had used it previously. 
Duart v. Simmons, 231 Mass. 313, 121 
NE 10 [writ of error dism 251 U.S. 
547, 40 SCt 342, 64 L. ed. 408]. 


[c] Assumption of risk.—Steve- 
dores do not assume the risk of un- 
safe appliances. The Elton, 83 Fed. 
Do ol CCA TAI: 


52. Jeffries v. De Hart, 102 Fed. 
M650 42, OCA 615. 


53. Long y. Silver Line, 41 F. (2d) 
367; The Santiago, 137 Fed. 323, 69 
CCA 653; Newman v. Rothschild, 135 
Wash, 509, 238 P 2; 


54. Luckenbach SS. Co. v. Buzyn- 
Ska oe Be C20) Siva neve wd, ety LC2db) 
92 (certiorari granted 275 U. S. 518, 
48 SCt 120, 72 L. ed. 4038)]. 


55. Atlantic Transport Co. 
Maryland, 259 Fed. 28, 170 CCA 23. 


Vv. 


56. The Jethou, 2 F. (2d) 286. 
57. Luckenbach SS. Co. v. Buzyn- 
skin LORE. 1d) Sil” Imeviul2 aie.) 


92 (certiorari granted 275 U. S. 518, 
43° SCt 212050 72 ds ed: 403))95 ) The 
Emilia S. De Perez, 248 Fed. 480, 160 
CCA 490; The Atlantic City, 211 Fed. 
554; Foster v. Bucknall SS. Lines, 
206 Fed. 415, 124 CCA 297. 


58. The Bolton Castle, 250 Fed. 
403, 162 CCA 473; The Emilia S. De 


Perez, 248 Fed. 480, 160 CCA 490; 
Story v. Evans, 218 Fed. 820, 134 
CCA 508; The Portland, 213 Fed. 699; 


The Atlantic City, 211 Fed. 554; Fos- 
ter v. Bucknall SS. Lines, 206 Fed. 
415, 124 CCA 297; The Tresco, 134 
Fed. 819, 67 CCA 465 [rev 128 Fed. 
780]; Connors v. King Line, 98 App. 
Div. 261, 90 NYS 652. 

59. Connors v. King Line, supra. 

60. Luckenbach SS. Co. v. Buzyn- 
ski, 19 F. (2d) 871 [rev 12 F. (2d) 
92 (certiorari granted 275 'U. S. 518, 
48 SCt 120, 72 L. ed. 403)]. 


61. See Master and Servant § 494. 

62. See Master and Servant §§ 449, 
494, 

63. Siebert v. Patapsco Ship Ceil- 
ing, etc., Co., 253 Fed. 685 [aff 258 


Fed. 990, 169 CCA 134]. 
64. See USCA tit 46 § 688. 
65. See Seamen § 643. 


66. The Lillian, 16 F. (2d) 146; 
Buzynski v. Luckenbach SS. Co., 277 
U. S. 226, 48 SCt 440, 72 L. ed. 860 


[rev 19°. (2d) 871 Gev 125h. 12a) 
92) 7). 


[a] Tlustration.—Where a steve- 
dore engaged in trimming coal pre- 
paratory to its unloading by buckets 
was injured through falling when a 
defective rung in a ladder in the ship’s 
hold gave way, and the rung had be- 
come defective as the result of be- 
ing struck by a heavy descending or 
ascending bucket operated by the ter- 
minal company employing the injured 
stevedore, and the company’s other 
employees had not properly inspected 
the ladder for possible defects caused 
by their heavy buckets, the stevedore 
could recover against his employer in 
admiralty, the act of 1920 making the 
fellow servant doctrine inapplicable. 
The Lillian, 16 F. (2d) 146. 


67. Cassil v. U. S. HBmergency 
Fleet Corp., 289 Fed. 774; Martis v. 
Union Transp, Co., 207 App. Div. 381, 
202 NYS 56. 


68. Gilbert v. International, .etc., 
Marine Co., 131 Misc. 95, 225 NYS 
689. 


[a] Extraordinary risks.—A winch- 
man’s lifting a draft without sig- 
nal was the act of the master’s neg- 
ligence raising extraordinary risk, 
which the stevedore did not assume. 
W. J. McCahan Sugar Refining, etc., 
Co. v. Stoffel, 41 F. (2d) 651 [aff 35 
F. (2d) 602] (winchman, starting 
draft before receiving signal from 
stevedore in unloading cargo, held 
guilty of negligence which was prox- 
imate cause of injury to stevedore). 


69. Gilbert v. 
Marine Co., 131 Misc. 
689. 


[a] 


International, ete., 
95,°225 NYS 


Contributory negligence.—A 
stevedore, injured when unloading a 
cargo of sugar when a winchman 
hoisted drafts before signal, is not 
guilty of contributory negligence by 
waiting for a draft. W. J. McCahan 
Sugar Refining, etc., Co. v. Stoffel, 
41 F. (2d) 651 [aff 35 F. (2d) 602]. 


70. Sagadahoc SS. Corp. v. 
board Stevedoring Corp., 26 F, 
295 [aff 32 F. (2d) 886]. 


71. The Slingsby, 116 Fed. 
[aff 120 Fed. 748, 57 CCA 52]. 


Sea- 
(2d) 
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[§ 448] ©. Actions—1. In General. In some ju- 
risdictions special statutory provisions give a rem- 
edy against a vessel or her owners for injuries sus- 
tained on or about the vessel,*? in which ease the 
statutory provisions authorizing such a procedure 
must be fully comphed with.‘? Where the statute 
provides an exclusive remedy in equity against the 
vessel, an action at law is improper.’* The right to 
recover in admiralty for the death of a stevedore 
depends on the same principles as if the action were 


at common law.*® 

Conflict of laws.7* The law of the place where the 
injury occurred applied to actions for injuries to 
stevedores in foreign ports;** and where such laws 


do not give a stevedore a maritime lien for injuries, « 


a suit in rem in a court of admiralty in the United 
States cannot be maintained.*® 


[§ 449] 2. Jurisdiction.7? A stevedore’s action 
against a shipowner for injuries received on board 
the ship is not exclusively a subject of admiralty ju- 
risdiction.8® A stevedore engaged in loading an 
ocean-going vessel at. the time he is injured is en- 
gaged in maritime service;*! and the rights and ha- 
bilities of the parties are measured by the maritime 
law.S2 But as the right of a common-law remedy 
was saved by the Judiciary Act of 1789,** an action 
for the death of a stevedore for a marine tort may 
be brought in a state court.§* 


[§ 450] 3. Limitations and Laches. Where the 
action is brought in an admiralty court, the rules 
of admiralty relative to limitations and laches ap- 
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ply.85 Where a common-law action was brought but 
dismissed without prejudice to plaintiff’s right to 
sue in admiralty, the delay in bringing the suit in 
admiralty is not laches.8* Where the circumstances 
of the case indicate that the delay was not inequita- 
ble, the libel is not barred for laches.*? 


[§ 451] 4. Pleading. The rules of pleading in 
civil actions generally,’* or, where suit is brought 
in a court of admiralty, the rules enforced therein,*? 
apply in actions or proceedings to recover for per- 
sonal injuries sustained on or about a vessel.°° The 
libel,°* or declaration, petition, or complaint®? must 
state all the facts material to libelant’s or plaintiff’s 
cause of action,?? showing the duty owed by the 
owner to the person injured.°* Where the injury 
resulted from defective appliances, the libel must al- 
lege that they were furnished by the ship.®° A gen- 
eral allegation of negligence is insufficient.°® A 
statute requiring the complaint to be verified must 
be complied with.®? Subject to the rules governing 
amendments of pleadings in admiralty,®® a libel for 
injuries resulting from a defective condition of the 
vessel may be amended to state the particulars of 
the defect. 


[§ 452] 5. Evidence—a. Presumptions and Bur- 
den of Proof. The rules relating to presumptions 
and burden of proof in eivil actions! or proceedings 
in admiralty? apply in actions or proceedings for 
injuries to persons on or about the vessel.? The 
burden is on complainant or libelant to prove every 
essential fact necessary to support his cause of ac- 
tion,* and he has the burden of proving defendant’s 


72. See statutory provisions; and 
cases infra this note. 


[a] In Georgia, under a statute 
providing a remedy by attachment, 
where an affidavit for an attachment 
against a vessel for damages result- 
ing from a tort alleges that defend- 
ant is the master and part owner of 
the vessel, and the declaration alleges 
that the other owners are unknown, 
they are sufficient to sustain the at- 


tachment. Walter v. Kierstead, 74 
Ga. 18 
[b] In Louisiana the statute of 


1855 provided a remedy by attach- 
ment, or in rem. Howes v. The Red 
Chief, 15 La. Ann. 321. 


[ce] In Michigan, under the stat- 
ute, there may be a restitution of the 
vessel to the owners on the filing of 
a proper bond. Peo. v. Wayne Cir. 

~ Judge, 39 Mich. 15 (holding also that, 
under Comp. L. § 210, the county 
clerk’s approval of the bonds offered 
on obtaining restitution of a steam- 
er, seized to enforce a lien for dam- 
ages caused by the misconduct of the 
master, is not reviewable by the cir- 
cuit judge on affidavits contradicting 
thé evidence on which the bonds were 
approved). ' 


[d] Bepeal of statute.—Where the 
repealing act provides that it shall 
not affect rights already accrued, the 
proceeding to recover for injuries is 
properly brought under the repealed 
statute. Robinson v. The Red Jacket, 
eiVichoed 7a 


73. The G. H. Montague, 10 F. Cas. 
No. 5,377, 4 Blatchf. 461. 


[a] In Louisiana, under Act March 
15.) 1895 § 9, it is not necessary to 
Swear to the names of the owners in 
order to proceed by provisional seiz- 
ure. Howes v. The Red Chief, 15 


For later cases, developments and changes in the law see Annotations, same title and section number. 


La. Ann. 321. 


74. Cordrey v. The Bee, 102 Or. 
636, 201 P 202, 20 ALR 1079. 

75. Jeffries v. De Hart, 102 Fed. 
765, 42-CCA. 615. 


76. Generally see Conflict of Laws 
§§ 35-38. 
77. The Samnanger, 298 Fed. 620; 


The Cuzco, 
216 Fed. 709. 


225 Fed. 169; The Bee, 


78. The Cuzco, 225 Fed. 169. 
Tha Generally see Admiralty §§ 16-— 
80. Murray v. Pacific Coast SS. Co. 


207 Fed. 688. 


81. Roswall v. Grays Harbor 
Sn ores Co., 132° Wash. 274, 231) P 
ot. 

82. Roswall v. Grays Harbor 
Stevedore Co., supra. 

83. U. S: Rev. St.§ 563. cl 8; Judi- 
cial Code (1971) 8 “22 cll-2: ; 

84. Roswall v. Grays Harbor 


Stevedore Co., supra. 
85. See cases infra this section. 


Limitations and laches in admiralty 
see Admiralty §§ 240-245. 


86. Lincoln v. Cunard SS, Co., 221 
Fed. 622, 137 CCA 346: 

e7. The Adour, 21 FY (2d) 858. 

[a] Rule applied.—Where the ves- 


sel is on a voyage, and libelant did |, 


not know of her movements, a delay 
of two and one-half years is not 
laches. The Adour, 21 F. (2d) 858. 


88. See Pleading 49 C: J. p 1. 
89. See Admiralty §§ 183-229, 
90. See cases infra this section. 


91. Generally 
184-192. 


92. Generally see Pleading § 132 


see Admiralty §8§ 


et seq. 


93. Phillips v..Portage Transit Co., 
137 Wis. 189, 118 NW 539. 


[a] Declaration held insufficient to 
state a cause of action. Atkins v. 
Lackawanna Transp. Co., 182 Ill. 237; 
54 NE 1004 [aff 79 Ill, A.7 19] “no 
showing of negligence). 


94 The Silverado, 14 F. (2d) 243. 


_ [a] Rule applied.—A libel alleg- 
ing that libelant injured was aboard 
the vessel at the invitation of the 
master, without showing the master’s 
authority, is insufficient. The Silver- 
ado, 14 F. (2d) 248. 


[b] Declaration held sufficient to 
show a duty on the part of defend- 
ant toward plaintiff, an employee of 
a stevedore, and to set forth a cause 
of action. Coughlin v. Boston Tow- 
BoatyCo,, 151) Mass.492 523 Nore 


95. Spiess v. Sommarstrom Ship 
Building Co., 272 Fed. 109. 
96. 


Porto Rico Fed. 484 


97. The G. H. Montague, 10 F. Cas. 
No. 5,377, 4 Blatchf. 461. 


98. See Admiralty §§ 205-212. 
99. The Saranac, 132 Fed. 936. 
1. See Evidence §§ 13-88. 

2. See Admiralty § 250. 

3. See cases infra this section. 


4. See case infra this note; and 
note 5 


_{a] Wlustration.— Where libelant’s 
right to recover depends on the effect 
to be given a circular of the British 


—s 


Valdivieso v. Insular Line, 6. 


a 


betes. tee ee oe 


« 
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negligence.® 


defendant to establish due care.1° 


board of trade, requiring gratings on 
coal trimmers’ escape hatches, he has 
the burden of proving the effect given 
thereto by British law. Jones v. 
Gould Steamships, 10 F. (2d) 792 [Laff 
300 Fed. 109]. 


5. Jensen v. Bank Line, 26 F. (2d) 
173; Luckenbach SS. Co. v. Buzynski, 
19 F. (2d) 871 [rev 12 F. (2d) 92 (cer- 
Gorarisranteds 275) Un -Sarb18, 48) SCt 
120, 72 L. ed. 403)]; Cyborowski v. 
Kinsman Transit Co., 179 Fed. 440, 102 
CCA 586; The Baron Innerdale, 93 
Fed. 492; Brown vy. Orleans Gravel, 
ete., Co., 134 La. 1046, 64 S 903; Mur- 
phy v. Furness, ete., Co., 259 Mass. 
394, 156 NE 836; Duhme v. Hamburg- 
American Packet Co., 184 N. Y. 404, 77 
NE 386, 112 AmSR 615. : 


_(a] Rule.applied.—(1) In an ac- 
tion against a vessel owner to recover 
for the death of a stevedore’s em- 
ployee, who was killed by the falling 
of a trim board alleged to have been 
hanging in a dangerous position, as- 
suming that defendant stood in the 
relation of a master to deceased, it 
was incumbent on plaintiff to prove 
that defendant knew of the dangerous 
position of the board long enough be- 
fore the accident for it to have been 
remedied, or that its condition should 
have been known by defendant in the 
exercise of reasonable care; and 
where neither of such things was al- 
leged or shown, and there was no evi- 
dence showing how long the board 
had been in such position, or that it 
was not so placed through, the negli- 
gence of the fellow servants of de- 
ceased after they began work, no case 
of negligence was made out against 
defendant which warranted a_ recov- 
ery. Cyborowski v. Kinsman Transit 
Co., 179 Fed. 440, 102 CCA 586. (2) 
In an action by a stevedore to recover 
for personal injuries received while 
assisting to discharge a vessel, and 
caused by the breaking of an iron hook 
furnished by the vessel, on the ground 
that such hook was of poor material 
and had previously been partly bro- 
ken, the burden rests on libellant to 
prove that respondent was negligent 
in the selection of the hook or in fail- 
ing to keep it in good condition, and 
such burden must be sustained by evi- 
dence sufficiently clear, distinct, and 
preponderating as to enable the court 
to find such a fact without resort to 
conjecture or surmises as to the cause 
of the breakage. The Baron Inner- 
dale, 93 Fed. 492. (3) In an action 
against a shipowner, where a steve- 
dore’s injured employee predicated a 
claim on a defective hatch cover, the 
burden was’ on him to show the de- 
fect where circumstances fail to eall 
for applicability of the res ipsa_lo- 
quitur doctrine. Petersen v. Klit- 
gaard, (Cal. A.) 291 P 283. (4) In 
an action by a workman against a 
shipowner for an injury, where plain- 
tiff climbed on a batten used to keep 
the cargo away from the side of the 
ship, in the absence of evidence of 
knowledge by defendant that the bat- 
tens were used or would be used to 


igh BO ee Ua 


A licensee charging reckless, willful, 
or wanton acts need not prove a particular intent to 
injure him.® It is presumed that the shipowner has 
performed his duties to the person working on the 
ship." Under the doctrine of res ipsa loquitur’ a 
presumption of negligence arises from the breaking 
of appliances by reason of defects discoverable by 
the exercise of reasonable care;® and where the doc- 
trine of res ipsa loquitur applies, the burden is on 
; : No presumption 
of negligence arises because of the breaking of a 
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climb on, the rule of res ipsa loquitur 
did not apply. Aurigemma yv. Nippon 
Yusen Kaisha Co., 238 N. Y. 183, 144 
NE 495. 


6. Freeman y. United Fruit Co., 
223 Mass. 300, 111 NE 789. 


7 Aurigemma vy. Nippon Yusen 
Kaisha Co., 238 N. Y¥. 188, 144 NE 495. 


8. See Negligence §§ 768—786. 


98. Fauntleroy v. Argonaut SS. 
Line, 27 F. (2d) 50 [mod sub nom. The 
Pacific, 23 F. (2d) 218]; Pleckaitis v. 
Henrik Ostervolze Docking Co., 294 
Fed. 824. 


10. Fill v. Cunard SS. Co., 217 Fed. 
84 [aff 221 Fed. 622, 1387 CCA 346]. 


11. Ignetti v. Intall, 290 Fed. 953 
[rev 285 Fed. 638]. 


12. The Gladiolus, 21 Fed. 417, 418 
[aff 22 Fed. 454]. 


13. The Gladiolus, supra. 


“While the falling through an open 
hatchway by a stranger, a landsman, 
visitor, or passenger on board a ves- 
sel might not be presumptive of negli- 
gence on his part, where such accident 
occurs to a seaman or stevedore, who 
is accustomed to hatches, their pres- 
ence, necessity, uses, character, and 
location, the case is different, and un- 
less the circumstances of the particu- 
lar case are such as to rebut it, the 
first presumption is of his negli- 
gence.” Fhe Gladiolus, supra. 


14. See cases infra this note. 


[a] . Illustrations.—(1) The bur- 
den of proof is on the owners of a 
lighter to show that their authority 
over it, and liability for the acts of 
the crew, have been superseded by a 
charter contract relieving them there- 
from, where they rely on such fact as 
a matter of defense. Anderson v. 
Boyer, 13 App. Div. 258, 43 NYS 87 
[rev on other grounds 156 N. Y. 938. 56 
NE 976]. (2) Burden of proof of spe- 
cial defense that a stevedoring com- 
pany, unloading from a barge rails for 
the owner of a steamer, to be loaded 
thereon, was an independent contrac- 
tor from the agent of owner of the 
steamer is on defendant. H.C. Taylor 
Co. v. New York, etc., Mail SS. Co., 
159 La. 381, 105 S 379 [annulling and 
setting aside judgment 1 La. A. 738]. 


15. See Evidence §§ 89-162. 
16. See Admiralty §§ 251-254. 
17. See cases infra this note; and 


notes 18, 19. 


[a] Evidence held admissible.—(1) 
In an action against a steamship com- 
pany for injuries received while as- 
sisting to load a vessel, in falling into 
an open hatch, a question was asked 
as to a custom of the trim operator, 
such as plaintiff, going down on the 
deck to look after his machinery, and 
the answer that it was a general cus- 
tom for him to do so, and that “when 
he was starting a boat was practically 
the only time he had to look after the 
machinery, while it was high up out 
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new rope.*t The leaving open of an ordinary hatch- 
way in port raises no presumption of negligence on 
the part of the ship;!? 
through such a hatehway, the presumption is that 
he himself was negligent. 
matters of defense is on defendant.14 


[§ 453] b. Admissibility. 
the admissibility of evidence in civil actions,!® or 
in proceedings in admiralty where the suit is brought 
in that court,'® apply in actions for injuries to per- 
sons on or about the vessel.!7 


and if a stevedore falls 


The burden of proving 


The rules governing 


Evidence of a similar 


of the water, and that he did this by 
going down on the deck of the boat, 
taking advantage of that time because 
they would roll from 10 to 12 cars in 
such large vessels before they shifted 
when they started,’ was not imma- 
terial nor subject to the objection that 
it related merely to an individual 
habit, but its object was to establish 
a right of plaintiff to be on the deck 
of the vessel and a correlative duty of 
defendant. Pioneer SS. Co. v. Jen- 
kins, £89) Hed. 3127) 111) CCAR4A we): 
In an action against a shipowner for 
alleged wanton injury while aboard 
its vessel, the owner’s question to a 
sailor who had helped throw down the 
canvas which struck plaintiff as to 
whether it might have been con- 
veniently carried down a stairway is 
admissible on the question of reck- 
lessness. Freeman v. United Fruit 
Co., 223 Mass. 300, 111 NE 789 (order 
of boatswain in charge of men that 
they should throw down the roll of 
canvas which struck plaintiff is ad- 
missible). 


[b] Evidence held inadmissible.— 
In an action for injuries sustained 
when a lighter capsized, a letter from 
one defendant to a lumber company, . 
offering to do stévedoring, it appearing 
that the lumber company was doing 
its own stevedoring on the occasion in 
question. Chiarello: Bross “Coretv. 
Pedersen, 242 Fed. 482, 155 CCA 258. 


[c] Bvidence held too remote.—In 
an action for damages to plaintiff's 
house, located on a beach below high- 
water mark, by the breaking up in a 
storm of defendgant’s stranded barge, 
evidence with respect to the demand 
for barges, on account of the condi- 
tion of defendant’s trade, is incom- 
petent as tending to show the exercise 
of reasonable care on defendant’s 
part, the evidence being too remote, 
Longstean v. McCaffrey, 95 Conn. 486, 
111 A 788. 


[d] Evidence of matter not plead- 
ed.—(1) In an action for damages to 
plaintiff's house located on a beach be- 
low high-water mark by the breaking 
up in a storm of defendant’s barge 
stranded on the beach, evidence as to 
the weather in support of plaintiff’s 
claim to recover for negligence in per- 
mitting the barge to break away from 
the tow line is inadmissible, no such 
ground of negligence having been 
pleaded. Longstean v. McCaffrey, 95 
Conn. 486, 111 A 788 (a geological sur- 
vey map offered to show the depth of 
water over which the barge had drift- 
ed as tending to prove that defendant 
could have anchored the barge and 
avoided damage is properly excluded 
under the pleadings). (2) Whether 
defendant’s employee expected an ap- 
pliance to break is inadmissible when 
willfulness or wantonness was not 


charged. Alaska SS. Co. v. Katzeek, 
16 E. (2d) 210. 
fe] Under Jones Act.—That plain- 


tiff had no cause of action under the 
Jones Act will not prevent proving 
the case under the common law, if 
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and subsequent accident is admissible to show de- 
Evidence of the customary 
manner of unloading a ship is admissible to show 


fective appliances.'® 


negligence.'® 


[§ 454] c. Weight and Sufficiency. ¢ 
ance with the rules in civil actions generally,”° or 


the rules in admiralty where suit is 


court,?! the burden of proving the affirmative of any 


the complaint warranted. De Filippis ] 
v. Hogan, 224 App. Div. 866, 231 NYS 
84. 


18. Alaska SS. Co. v. Katzeek, 16 
EF, (2d) 210. . 

19. Kilroy v. Delaware, etc., Canal 
Co. 56. Ne Ye Super iss), ENVIS: 9 
fattel2d WN eYe22, 24 Ne 22. 


20. See Evidence §§ 1730-1806. 

21. See Admiralty § 255. 

22. See cases infra this section. 
23. [a] Evidence held sufficient. 


—Evidence that plaintiff's employer 
had a general contract to paint all 
defendant’s steamships, plaintiff and 
a fellow servant were painting the 
side of a vessel under such contract, 
and while so engaged plaintiff was 
scalded by hot water thrown over the 
rail by some one on the vessel, estab- 
lishes a prima facie case that plaintiff 
was in the place where he was injured 
at defendant’s invitation. Horn v. 
Hamburg-American Packet Co., 81 N. 
J. L. 729, 80 A 490. 


[b] Bvidence held insufficient to 
show breach of duty to _ licensee. 
Hamburg-Amerikanische Packetfahrt 
Aktien Gesellschaft v. Gye, 207 Fed. 
247, 124 CCA 517 (on the evidence a 
shipowner was not liable for injury to 
a stevedore by having his foot crushed 
by the stearing gear while he was be- 
ing carried as a licensee, after com- 
pleting work for the day, and was ina 
place on the vessel where he was not 
invited nor allowed under the rules). 


24. [a] Evidence held sufficient 
to show negligence: (1) Inan action 
against the captain and owners of a 
steamboat for injuries resulting from 
the bursting of a boiler. Poree v. 
Cannon, 14 La. Ann. 501. @) In 
dropping a stone upon an inspector 
while he was rightfully on a scow. 
The Sunbeam, 195 Fed. 468, 115 CCA 
870 (failure to give notice before 
Swinging stone over scow). (3) Of 
railroad controlling hoist and boom 
in loading steel beams on lighter. 
Collins v. Spencer, ete., Corp., 215 App. 
Div. 243, 213 NYS 437. (4) On the 
part of a vessel in running violently 
against a wharf and injuring plaintiff 
who was standing thereon. Inland, 
etc., Coasting Co. v. Tolson, 139 U. S. 
551, 11 SCt 6538, 35 L. ed: 2.70 [aff 17 D. 
C. 39]. (5) Of lighter owner for in- 
jury to stevedore’s employee. The 
No. 34, 25 F. (2d) 602 [rev sub nom. L. 
Boyer's Sons Co.’s Pet., 23 F. (2d) 201, 
and certiorari den sub nom. Hogan vy. 
L. Boyers’ Sons Co., 278 U. S. 606 mem, 
49 SCt 11 mem, 73 L. ed. 533 mem]. 


[b] Evidence held insufficient to 
show negligence: (1) Of a tug which 
rendered it liable for an injury to 
libelant by falling between the tug 
and a lighter, when stepping from one 
to the other, when they were being 
made fast. The Ross Coddington, 6 
EY (2d@)2 191. (2) Of guy-man,) em- 
ployee of defendant. In re Berwina- 
White Coal Min. Co., 116 Fed. 51. 
(3) Where hatch covers fell on plain- 
tiff, who jumped on them. Pizio v. 
American-Hawaiian SS. Co., 217 App. 
Div. 778, 217 NYS 104 (no evidence to 
show why covers fell). 
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evidence.?? 
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issue must be sustained by a preponderance of the 
Plaintiff must show by a preponder- 
ance of the evidence the duty of care owed him by 


defendant,?? must establish negligence by a pre- 


In accord- 


brought in that 


25. [a] Evidence held sufficient 
to show: (1) Failure to furnish safe 
place to work. The ‘Thomas Cranage, 
189 Fed. 1003 (evidence showing that 
the crew removed certain sections of 
the hatch cover which they piled on 
adjoining sections,, left in place, with- 
out fastening the same in any way, 
that such sections were not moved by 
the stevedores, and that the machinery 
used in unloading caused the vessel to 
vibrate).. (2) That hatch fore-and- 
after was defective, and that its de- 
fective condition contributed to in- 
jury. The Devona, 285 Fed. 173. (3) 
That the owner of the vessel was 
negligent in failing to discover that 
the plank furnished to cover the 
hatchway was insufficient for the pur- 
pose. The Colon, 241 Fed. 592 [aff 
249 Fed. 460, 161 CCA 418]. (4) 
Prima facie case for personal injury 
caused by the falling of a hatch cover. 
Leyland vy. Holmes, 153 Fed. 557, 82 
COA. VoL (5) That stevedoring 
company was negligent in not fur- 
nishing employee safe place to work 
while loading vessel, especially in 
view of notice to its foreman of dan- 
ger and failure to warn employee. 
Jackson v. Mitsui, 132 Wash. 395, 232 
P 317, 236 P 806. 


[b] Evidence held insufficient to 
show: (1) Failure to furnish steve- 
dore safe place to work. Brodbeck v. 
Lavino Shipping Co., 31 F. (2d) 943. 
(2) That owner failed to exercise 
reasonable diligence to furnish rea- 
sonably safe hatch covers. Petersen 
Vv. Klitsaard, (Cal-A*)' 291 Pr2s3y (3) 
That injury to libelant resulted from 
a defect in hatch cover of a vessel. 
Johnson vy. Leyland, 153 Fed. 572, 82 
CCA 526. (4) Negligence of defend- 
ant in failing to cover a scuttle hole 
through which plaintiff fell. Kraeft 
v. Mayer, 92 Wis. 252, 65 NW 10382. 
(5) That a coaming which fell and 
injured plaintiff was in defective con- 
dition when the boat was delivered to 
the consignee for unloading. La 
Coco v. Massey SS. Co., 174 Wis. 545, 
183 NW 677. 


26. [a] Evidence held sufficient 
to show: (1) Inadequacy of a cotton 
line less than a half inch in diameter, 
exposed on the deck to the weather 
from May to December, for lashing 
ladder put down hatch of vessel. 
Hussey v. Lehigh Valley R. Co., 191 
ADD. Dive e909 pedicin WNL Sere ase Gep) 
Negligence on the part of defendants 
under the doctrine of res ipsa loqui- 
tur, where decedent was drowned by 
the breaking of a wire chute used to 
convey lumber from a wharf to a 
vessel, and also used to transport 
men from the ship to the = dock. 
Koskela vy. Albion Lumber Co., 25 Cal. 
A. 21, 142 P 851. (3) Negligence of 
vessel, on libel by stevedore, hurt by 
fail to lighter used in coaling vessel, 
when the ladder furnished by the ship 
to afford stevedores passage over the 
vessel from the lighter to the wharf 
broke. McDonough vy. International 
Nav. Co., 249 Fed. 248. (4) That the 
ship negligently failed to have a lad- 
der into the hold. The Alabama, 242 
Fed. 431, 155 CCA 207. (5) That a 
shipowner intended to utilize “skid” 
running from dock to ship to furnish 


ponderance of the evidence,** as by showing that 
defendant failed to furnish a safe place to work,*? 
a safe passageway to and from that place,’° or 
safe appliances with which to work,?* and that such 


means of ingress and egress by steve- 
dores loading coal on ship. Albano 
v. Mediterranean Stevedoring Co., 211 
App. Div. 121, 207 NYS 12 (evidence 
held to warrant finding that skid run- 
ning from dock to ship used aS means 
of ingress and egress by stevedores 
loading coal on ship, from which 
stevedore was precipitated into water 
and drowned, was in dangerous and 
defective condition). (6) That a ves- 
sel was liable for injury to a steve- 
dore by his falling over a mooring 
cable above the deck after dark, be- 
cause of failure to mark the same by a 
light. The A. G. Brower, 220 Fed. 
648, 186 CCA 256. ’ 


[b] Evidence held insufficient to 
show: (1) Defect in deck surface. 
Kloen v. Munson SS. Line, 7 N. J. 
Mise. 393, 145 A 620. (2) Failure to 
keep passageway properly lighted. 
The Nikolai II, 102 Fed; 174. (3) 
Negligence of vessel owner in failing 
to inspect oily ladder to hatch. Mur- 
phy v. Furness, ete, Co., 259 Mass. 
394, 156 NE 836. 


27. {a] Evidence held _ sufficient 
to show: (1) That falls, which 
broke and caused injury to stevedore,. 
were in defective condition, discover- 
able by reasonable inspection. The 
Remus, 17 F. (2d) 948 (evidence that 
falls broke at inception of work under 
ordinary load). (2) Implied agree~-’ 
ment between the parties, that de- 
fendant would furnish the tackle, 
which was on the barge, for use in un- 
loading the coal. Hays v. Philadel- 
phia, ete., Iron Co., 150 Mass. 457. 23 
NE 225 (tackle was defective). (3) 
That injuries to stevedore struck by 
timber being loaded were result of 
shipowner’s negligence in furnishing 
defective winch. The Robin Gray, 39 
F. (2d) 430. (4) Master’s negli- 
gence in failing to fasten the nut on 
the shackle bolt sufficiently tight 
when he attached the shackle to the 
fall of the ship’s tackle. The Howell, 
273 Fed. 513 [rev 257 Fed. 578, and 
questions certified to Sup. Ct. 262 Fed. 
1018]. (5) Negligence in failing 
properly to inspect. Pleckaitis v-. 
Hendrik Ostervolze Docking Co., 294 
Fed. 824 (evidence that part of the 
break in the iron band was rusted 
held sufficient to show that there was 
a visible defect). (6) Negligence of 
the crew in an action for injuries to a 
stevedore by reason of defective rig- 
ging. McGivern v. Wilson, 160 Mass. 
370, 35 NE 864. (7) Negligence on 
part of vessel in failing to discover 
defect in pin holding block. The Bol- 
ton Castle, 250 Fed. 403, 162 CCA 473. 
(8) Prima facie case of negligence. 
The Robert Lewers Co. v. Kekauoha, 
114 Fed. 849, 52 CCA 483; Mason vy. 
Tower Hill Co., 883 Hun 479, 32 NYS 
36 (drawing apart of a splice in a 
wire rope provided by defendant). 
(9) That injury was due to a defec- 
tive winch furnished by the ship. 
The Wilhelmina, 232 Fed. 430, 146 CCA 
424. (10) That injury to a steve- 
dore, who was struck by the cargo 
boom while operating the winches in 
discharging cargo, caused by the 
breaking of a wire rope furnished by 
the ship, was due to the defective con- 
dition of the rope. The Santa Paula, 
4 F. (2d) 106. (11) That defect in 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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negligence was the proximate cause of the injury.?8 
Whether defendant has the burden of proving con- 
tributory negligence or plaintiff the burden of proy- 
ing freedom therefrom,?® a preponderance of the 
evidence is necessary to establish the affirmative of 
an issue as to its existence or absence.®° 
presumption of negligence arises from the manner in 
which the injury was received,’ defendant must 
show by a preponderance of the evidence his free- 


dom from negligence.®? 
[§ 455] 6. Trial—a. Questions 


® 


clevis could have been ascertained by 
an ordinarily careful inspection. The 
Emilia S. De Perez, 248 Fed. 480, 160 
CCA 490. (12) That rope furnished 
by schooner for a sling to be used in 
unloading lumber was too short for a 
double turn around the lumber, so 
that a single turn was used, which 
proved to be insufficient. Flynn v. 
Christenson, 273 Fed. 385. 


[b] Evidence held insufficient to 
show: (1) Barge owner’s liability 
for injury to roustabout. Barker v. 


Irving, 24 F. (2d) 628 [certiorari den 
278 U. S. 600 mem, 49 SCt 9 mem, 73 
L. ed. 529 mem]. (2) Custom at the 
port of New York requiring a vessel 
to furnish-planks or other material 
for the construction of staging for 
use in discharging sand ballast. The 
Maren, 204 Fed. 703. (3) Defective 
loading truck. Mallory. SS. Co. v. 
Simmons, 2 F. (2d) 970 (evidence held 
to show that injuries to stevedore 
from falling of crossties on truck 
which he was unloading resulted from 
negligence of fellow servants in not 
properly securing iron stanchions to 
hold crossties in place). (4) In- 
juries due to defective winch. The 
Ranza, 164 Fed. 699. (5) Injury to 
have been caused by defective shoes 
used in passing loaded trucks over 
erossbeam. The H. F. Dimmock, 300 
Fed. 238: (6) Negligence in supply- 
ing a defective winch. Luckenbach 
SS Con ve buzynskiy, LMS! (2a) Siri 
{rev 12 F. (2d) 92 (certiorari granted 
Vio Ua Ss 18:48 SCt 120, 72) Le ved: 
403)] (mo evidence that winch was de- 
fective). (7) Defective rope fur- 
nished. Navigazione Alta Italia v. 
Vale, 221 Fed. 413, 1837 CCA 211 (ona 
libel for injuries to the foreman of a 
contracting stevedore, evidence that a 
rope was defective at the time of the 
accident, several days after it was 
furnished, is not evidence that it was 
defective when furnished). 


28. [a] Evidence held sufficient 
to show: (1) That movement. of 
bucket by defendant’s superintendent 
without proper warning to the plain- 
tiff was negligence proximately caus- 
ing the injury. Coyne v. Coastwise 
Dredging Co., 36 R. I. 278, 89 A 1060. 
(2) .That injury to a stevedore, em- 
ployed in discharging a coal barge 
was due to the negligence of the own- 
er in failing to keep a stanchion lad- 
der leading into the hold in proper 
repair. The I. F. Chapman, 241 Fed. 
836, 154. CCA 538 [aff 215 Fed. 127 
(certiorari den sub nom. Scully v. 
Kazarian, 245 U. S. 647, 38 SCt 9, 62 
L. ed. 529)]. (3) That stevedore’s 
injury from a falling hatch cover was 
the proximate result of negligence of 
stevedore company, and not of ship- 
owner. The Henry S. Grove, 22 F. 
(2d) 444. 

[b] Evidence held insufficient to 
show: (1) That the stopping of the 
hoisting, or the failure, if any, to give 
orders sooner to the winchman, proxi- 
mately caused the accident, ina long- 
shoreman’s action for injuries from 
the breaking up of a sling load in a 


for Court and 
Jury. Where the evidence is conflicting or is such 
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that reasonable minds might draw different conelu- 
sions therefrom, it is for the jury to determine wheth- 
er defendant was negligent®* in failing to furnish 
a safe place to work,** or a safe passageway to and 
from the place of work,*?® or in furnishing de- 
fective appliances.?® 
is conflicting, it is for the jury to determine the right 
of plaintiff to be on the vessel as established by cus- 
tom and defendant’s knowledge of the custom,?? the 


Likewise, where the evidence 


injured person’s contributory negligence,®* whether 


vessel’s hold. Ward v. Hogan, 159 
App. Div. 490, 144° NYS 514.) (@) 
That an injury to a stevedore, which 
caused his death, was due to the un- 
safe condition of the ladder by which 
he was required to enter and leave the 
hold of the ship. Knash v. Compag- 
nie Générale Transatlantique, 223 
Fed. 326, 138 CCA 588. (3) That in- 
juries resulted from the disobedience 
of orders by the winchman, who was 
employed by the vessel. Calise v. 
Cairnstrath, 124 Fed. 109. (4) That 
the negligence, if any, of the employ- 
er in failing to employ an additional 
man was not the proximate cause of 
the accident. Maher v. Compagnie 
Générale Transatlantique, 160 App. 
Div. 1, 144 NYS 985. 


29. See Negligence §§ 754-759. 
30. [a] Evidence held sufficient 
to show: (1) That a stevedore’s em- 


ployee, injured while descending into 
a hold to help to discharge a ship, 
was chargeable with some negligence 
contributing to his injury. Pioneer 
SS. Co. v. McCann, 170-Fed. 873, 96 
CCA 49. (2) Freedom from con- 
tributing fault and assumption of 
risk. The Spokane, 294 Fed. 242 [cer- 
tiorari den 264 U. S. 588, 44 SCt 332, 
68 L. ed. 861] (injured by slipping on 
greasy deck). G3) That injured 
stevedores were not free from fault 
contributing to the injury in standing 
on the after section of the hatch when 
a winch was pulling out a fore-and- 
after of another section. The De- 
vona, 285 Fed..173. (4) That plain- 
tiff exercised due care in an action for 
injury by having his fuot caught by 
the jaws of a bucket on the inside of 
which he was working, alleged to have 
been negligently moved by defend- 
ant’s superintendent in control of the 
machinery. Coyne Vv. Coastwise 
Dredging Co., 36 R. I. 278, 89 A 1060. 


{b] Evidence held insufficient to 
show contributory negligence: (1) 
By failing to report defect in wire. 
The Tresco, 134 Fed. 819, 67 CCA 465 
[rev 128 Fed. 780] (defect not indi- 
cating weakness). (2) In handling 
timber. Carlson v. White Star SS. 
Col, 839 Wash.1394, 81 .P 4838.) (3) 
Evidence that plaintiff, who was in- 
jured by falling through a hatchway, 
had previously worked on the vessel 
and had opportunity to learn the posi- 
tion of the hatehway and that it was 
open on certain occasions is not con- 
clusive that he had such knowledge. 
Smith v. Occidental, etc., SS. Co., 99 
Cal. 462, 34 P 84. (4) Evidence that 
a stevedore was killed while he was 
preparing another load of lumber for 
the sling, when the previous load, af- 
ter being swung over the side of the 
vessel, struck a string piece, as a re- 
sult of which some of the lumber was 
knocked from the sling, and one piece 
swung aboard and struck the steve- 
dore, does not show contributory neg- 
ligence by the stevedore, since it is 
unreasonable to require the men en- 
gaged in unloading the vessel to sus- 
pend their work until each load has 
been safely landed, in order to protect 


plaintiff assumed the risk,*° and whether defendant’s 
negligence proximately caused the injury.t? Where 


themselves against the charge of con- 
tributory negligence. Flynn y. Chris- 
tenson, 2,73 Fed. 385. 


31. See supra § 452. / 


32. [a] Evidence held insufficient 
to rebut presumption of negligence 
arising from defective condition of 
a topping lift on a vessel, which broke 
and caused the death of a stevedore, 
where the defect could have been dis- 
covered by available means. Pleckai- 
ae Ostervolze Docking Co., 294 Fed. 


33. Pioneer SS. Co. v. Jenkins, 189 
Fed. 312, 111 CCA 44; La Compagnie 
Générale Transatlantique v. Hayes, 
168 Fed. 903, 94 CCA 2438; Nether- 
lands-American Steam Nav. Co. v. 
Diamond, 128 Fed. 570, 68 CCA 212; 
Butterfield v. Arnold, 131 Mich. 583, 
92 NW 97; Strouse v. Red Star Tow- 
ing, |ete., (Co. 138 App. Dives Sinaees 


NYS 1045; Castello v. Landwehr, 28 
IWilsye 5222 
34. La Compagnie Générale Trans- 


atlantique v. Maguire, 168 Fed. 34, 
93 CCA 385 [certiorari den 214 U. S. 


516, 29 SCt 697, 53 L. ed. 1064]; Casey 
v. Lehigh Valley FR: 'Co:, 128° App: 
Div. 86, 112 NYS 522. 

35. Albano Vv. Mediterranean 
Stevedoring Co., 211 App. Div. 121, 
207 NYS 12. ' 

386. Wold v. Elder, ete., Co., 210 
App. Div. 464, 206 NYS 591; Smith v. 
Luckenbach, 155 App. Div. 451, 140 
NYS 2925 Rooney v. Compagnie 


Generale Transatlantique, 10 Daly (N. 
Y.) 241; Cordrey v. The Bee, 102 Or. 
636, 201 P 202, 20 ALR 1079. 


37. Pioneer SS. Co. v. Jenkins, 189 
Fed. 312, 111 CCA 44. 


38. U. S.—Pioneer SS. Co. v. Jen- 
kins, 189 Fed. 312, 111 CCA 44; Neth- 
erlands-American Steam Nav. Co. v. 
Diamond, 128 Fed. 570, 63 CCA 212. 


Cal.—Petersen v. Klitgaard, (A.) 
291 PB 283% 
Mass.—Duart v. Simmons, 231 


Mass. 313, 121 NE 10 [writ of error 
dism 251 U.S. 547, 40 SCt 342, 64 L. 
ed. 408]; Crimmins v. Booth, 202 
Mass. 17, 88 NE 449, 132 AmSR 468; 


McGivern v. Wilson, 160 Mass. 370, 
35 NE 864. 
Mich.—Butterfield v. Arnold, 131 


Mich. 583, 92 NW 97. 


N. Y.—Smith v. Luckenbach, 155 
App. Div. 451, 140 NYS 292; Strouse 
v. Red Star Towing, etc., Co., 138 App. 
Div. 887, 122 NYS 1045. / 


Wash.—McEachran v. Rothschild, 
185 Wash. 260, 237 P 711, 241 P 969. 


389. Cave v. Brown & McCabe, 
Stevedores, Inc., 128 Or. 286, 274 P 
505; Lueas v. Luckenbach SS. Co., 141 
Wash. 504, 252 P 526; Jackson v. Mit- 
Suissa. Wash 89b;e2o2. Pasi. 135 
Wash. 695, 236 P 806. 


40. Jackson v. Mitsui, supra. 


' 
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the evidence is conflicting on the question whether 
the boat in which plaintiff was injured belonged to 
defendant, tlie question of ownership is for the ju- 
ry.t? Defendant’s liability for injury is a question 
for the court where there is no conflict in the evi- 
dence.t? In the absence of evidence of defendant’s 
negligence,*® or where all the evidence shows that the 
injury was due not to defendant’s negligence, ‘but 
to accident, the court may dismiss the libel,** or di- 
rect a verdict for defendant;*® and where plaintiff’s 
testimony shows that defendant owed no duty which 
it failed to discharge, a nonsuit is proper.*® 


[§ 456] b. Instructions. As in civil actions gen- 
erally,*7 an instruction in an action for damages for 
injury to persons on or about a vessel should submit 
the case to the jury on the theory of each party and 
the evidence in support thereof,** and should clearly 
and accurately state the law applicable to all the 
facts in issue,*® and must not lay stress on particular 
facts,®°° nor be on matters not in issue.*? 


[§ 457] c. Verdict and Findings. 
tions generally,®” findings based on conflicting evi- 
dence will not be set aside.°* It is improper for 
the trial court to grant a new trial where special 
findings are supported by evidence and are not in- 
consistent with the general verdict.°* 
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[§§ 455-459 


[§ 458] 7. Damages. Where the negligence was 
of a minor character and plaintiff’s case is somewhat 
doubtful, the actual loss sustained by his injury 1s 
all that he will be allowed.®® In admiralty,°® how- 
ever, contributory negligence on the part of the 
person damaged is no bar to a recovery ;** but, 
where the negligence of respondent concurs with 
the negligence of libelant in causing the injury, the 
damages should be apportioned,®* provided libelant’s 
fault, although evident, is neither willful, gross, nor 
inexcusable, and the other circumstances present a 
strong case for his relief,®® and the case is not with- 
in the limitation of liability statutes, by reason of 
which the owners of the offending vessel are ex- 
empt.°° In estimating apportioned damages, in ad- 
miralty, the estimate of personal damages to a steve- 
dore or other independent contractor or employee 
should include only expenses and loss of time or 
wages,®! and he should not be allowed anything for 
pain and suffering.®? 


[§ 459] D. Lien. When personal injuries are 
caused by the negligence of the vessel in eases for 
which a legal liability attaches, a maritime hen ex- 
ists in favor of the injured party.°? Thus a mari- 
time len attaches to the vessel in favor of one in- 
jured thereon by reason of her defective applianc- 
es,°* or the negligence of her officers.°° No hen 


41. Casey v. Lehigh Valley R. Co., | 
128-App. Div. 86, 112 NYS 522. 


42. Labbee v. Travenot SS. Co., 37 
F. (2d) 52 [certiorari den sub nom. 
Labbee v. Thavenot SS. Co., 281 U. S. 
754 mem, 50 SCt 408 mem, 74 L. ed. 
1164 mem]; Olsen v. New England 
Fuel, etc., Co., 251 Mass. 389, 146 NE 
656; Anderson v. Boyer, 156 N. Y. 93, 
50 NE 976. 

43. Pleckaitis v. Ostervolze Dock- 
ing Co., 294 Fed. 824. 

44. Hoeffner v. National SS. Co., 1 
F. (2d) 844 [certiorari den 267 U. S. 
600, 45 SCt 355, 69 L. ed. 807]. 


45. Murphy v. Furness, etc., Co., 
259 Mass. 394, 156 NE 836. 
46. Jones v. Clinchfield Nav. Co., 


283 Fed. 951. 
47. See Trial [38 Cyc 1594 et seq]. 


48. See Connelly v. Cunard SS. Co., 
203 App. Div. 884, 196 NYS 557 [aff 
Zen IN. Yo 614, 139 INE 756]. 

[a] Instruction held proper.—In- 
struction that injured stevedore could 
recover for future pain and suffering 
and reduced earning power justified 
by evidence. Lucas v. Luckenbach 
SS. Co., 141 Wash. 504, 252 P 526. 


[b] Instruction erroneously re- 
fused.—Where there was evidence 
that plaintiff made a statement that 
he was injured by the skidding of a 
loading truck, a refusal to charge 
that longshoreman could not recover 
on theory of winchman’s negligence, 
if accident was caused by skidding of 
hand truck, is reversible error. Val- 
lero v. Turner, 237 NYS 475. 


49. See case infra this note. 

{a] Instructions held proper as to 
plaintiff's knowledge of custom of 
leaving hatches open. Walsh v. Mis- 
Sissippi Valley Transp. Co., 52 Mo. 
434, 


50. See case infra this note. 


[a] Instruction held improper.— 
Instruction calling jurors’ attention 
to particular acts of plaintiff, so as to 


direct their attention from all circum- 
stances to be taken together. Neth- 
erlands-American Steam Nay. Co. v. 
Diamond, 128 Fed. 570, 63 CCA 212. 


51. See case infra this note. 


[a] Thus, in an action for injuries 
to a servant of an independent con- 
tractor, where the evidence did not 
disclose the conduct of the other 
servants of the independent contrac- 
tor contributing to the injury, an in- 
struction that plaintiff would be en- 
titled to a verdict only by showing 
that the injury was from the negli- 
gence of the chief employer or serv- 
ants was sufficient, without a state- 
ment that he could not recover for 
injury through the negligence of a 
fellow servant. Duart v. Simmons, 
231 Mass. 3138, 121 NE 10 [writ of er- 
ror dism 251 U. 8. 547, 40 SCt 342, 64 
L. ed. 408]. 


52. See Trial [38 Cyc 1868 et seq]. 


53. [a] ITllustrations.—(1) Where 
the evidence is conflicting, a finding 
of the trial court that defendant was 
not negligent will not be set aside. 
Horn v. Hamburg-American Packet 
Coy SLOIN, Je es ZO SiOMAAg 4:90 5 eGo) 
Finding that a shipowner was not lia- 
ble for injuries to a stevedore, caused 
by breaking of alleged defective 
Shackle bolt in connection with load- 
ing booms, will not be set aside. 
Jensen v. Bank Line, 26 F. (2d) 173. 
(3) In an action for injuries to the 
servant of a contractor while paint- 
ing the side of one of defendant’s ves- 
sels, by hot water thrown over the 
rail, evidence, being conflicting, sus- 
tains a finding that the water was 
negligently thrown by one of defend- 
ant’s servants, and that plaintiff was 
not. guilty of contributory negligence. 
Horn v. Hamburg-American Packet 
Co., supra. 


54. Coyne v. Coastwise Dredging 
Co., 36 R. I. 278, 89 A 1060. 


55. The Guillermo, 26 Fed. 921. 
56. See Admiralty § 238 et seq. 
57. The Max Morris y. Curry, 137 


]U. S. 2, 11 .SCt 29,1 34.0. ed-=586. fatt 
28 Fed. 881 (aff 24 Fed. 860)]; An- 
derson v. Ashebrooke, 44 Fed. 124; 
The Daylesford, 30 Fed. 633. 


58. The Max Morris v. Curry, 137 
U.S. 1,21 SCt 29, 34 Lived. s86ate 
28 Fed. 881 (aff 24 Fed. 860)]; The 
Devona, 285 Fed. 173; McDonough v. 
International Nav. Co., 249 Fed. 248; 
The Granville R. Bacon, 229 Fed. 715, 
144 CCA 125; The Eddystone, 33 Fed. 
925; The Truro, 31 Fed. 158. 


59. The Max-Morris v. Curry, 137 
US Sit) 11NSCr 29534 awed. 5SiGw licutt 


28 Fed. 881 (aff 24 Fed. 860)]; The 
Truro, 31 Bed. 158. 

60. See infra § 1101 et seq. 

61. The Eddystone, 33 Fed. 925; 


The Truro, 31 Fed. 158. 


62. The Truro, 31 Fed: 158: 
63. The General De Sonis, 179 Fed. 
123, 126; Cavalier v. The Christobal 


Colon, 44 Fed. 803. 


“By the maritime law a ship, in 
commission, and her officers and crew, 
are unified, so far that for maritime 
torts, whether the ship is the instru- 
ment by which an injury is inflicted, 
or the injury is the consequence of a 
negligent or mischievous act of her 
captain or any member of her crew, 
a maritime lien attaches to the ship, 
which entitles the injured to recover 
compensation by a suit in rem.” The 
General De Sonis, supra (stevedore 
injured by mate’s negligence). 


64. The Carolina, 32 Fed. 112 [aff 
380 Fed. 199]. 


65. The Anaces, 
CEAV Sos: 


[a] Oregon Boat Lien Law (1) 
applies where a_stevedore, while 
working on a wharf assisting in load- 
ing a vessel, was injured by being 
struck by a Sling load of lumber due 
to the operation of the ship’s hoist- 
ing apparatus by her officers, the in- 
jury. was done by the boat within 
Oregon Boat Lien Law, conferring a 
right of action against the boat. The 


95 Fed. 240, 34 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 459-461] 


arises for the unlawful act of the master in furnish- 
ing liquor to his guest who was injured by falling 
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| while intoxicated.%® 


VII. BOTTOMRY AND RESPONDENTIA‘? 


[§ 460] A. Definitions—1. Bottomry. In gener- 
al a bottomry®® bond is a contract for a loan of 
money on the bottom of a ship, at an extraordinary 
interest, upon maritime risks, to be borne by the 
lender, for a voyage or a definite period.*® In some 
jurisdictions the codes have defined “bottomry” as 
a contract by which a ship or its freightage is hy- 
pothecated as security for a loan, which is to be re- 
paid only in case the ship survives a particular risk, 
It is a pecular contract,’ 
differing essentially from a loan with security,™? 
and is inconsistent with the existence of the len im- 
plied by the marine law to secure advances to a mas- 
ter in a foreign port to make necessary repairs." 


voyage, or period.’° 


Bee, 216 Fed. 709 (injury being con- 
Ssummated on land, the tort was not 
maritime). (2) Where injuries to 
longshoreman arose out of the fur- 
nishing of a defective sling by a ves- 
sel discharging its cargo, the tort, if 
any, was one committed by the ship 
itself. Cordrey v. The Bee, 102 Or. 
636, 201 P 202, 20 ALR 1079. 


66. The Westmoor, 27 F. (2d) 886. 


[a] Oregon Boat Lien Law, giving 
a lien for injury done by the vessel, 
does not give lien on vessel for mas- 
ter’s wrongful act in furnishing in- 
toxicating liquor to guest on board. 
The Westmoor, 27 F. (2d) 886. 


67. Bottomry as including respon- 
dentia see infra § 461. 


68. See cases infra this note. 


[a] Origin of term.—The contract 
of bottomry is so called because the 
Keel or bottom of the ship is pledged, 
a part being figuratively used for the 
whole. Maitland v. The Atlantic, 16 
Fr. Cas. No. 8,980, Newb. Adm. 514, 
516; The Atlas, 2 Hagg. Adm. 48, 166 
Reprint 162. 


69. The Draco, 7 F. Cas. No. 4,057, 
2 Summ 15% 

[a] Other definitions.—(1) “A 
maritime contract whereby the owner 
of a vessel, or its master if in a for- 
eign port, borrows money at maritime 
interest to enable him to make or 
complete his voyage, pledging or 
mortgaging the vessel as security 
without making himself liable per- 
sonally in case of loss of the vessel.” 
Standard D. (2) “A maritime con- 
tract by which a ship (or bottom) is 
hypothecated in security for money 
borrowed for the purposes of her 
voyage, under the condition that, if 
the ship arrive at the port of her 
destination, the borrower, personally, 
as well as the ship, shall be liable for 
the repayment of the loan, together 
with such premium thereon aS may 
have been agreed on; but that, if the 
ship be lost, the lender shall have no 
claim against the borrower, either for 
the sum advanced or the premium. 
The Dora, 34 Fed. 343, 344. (3) Bot- 
tomry is a loan of money on the se- 
curity of a vessel, which money so 
loaned is payable only in the event 
of the safe arrival of the vessel at 
the port of destination, the lender tak- 
ing responsibility of the sea risk, and 
being entitled to charge extraordinary 
interest. Carrington v. The Ann (OR 
Pratt, 18 How. (U. S.) 63, 67, 15 L. ed. 
267. (4) “An obligation, executed, 
generally, in a foreign port, by the 


[By Frank L. Morernson] 


payment of the 


made to depend 


master of a vessel for repayment of 
advances to supply the necessities of 
the ship, together with such inter- 
est aS may be agreed on; which bond 
creates a lien on the ship, which may 
be enforced in admiralty in case of 
her safe arrival at the port of destina- 
tion; but becomes absolutely void 
and of no effect in case of her loss 
before such arrival.” The Grapeshot 
v. Wallerstein, °9 Wall. -(U.)S.)+129, 
135, 19 L. ed. 651 [quot The Wyan- 
dotte, 145 Fed. 321, 324, 75 CCA 117]. 
() “Bottomry is a contract” by 
which the owner of a ship hypothe- 
cates or binds the ship as security 
for the repayment of money advanced 
for the use of the ship.’ Braynard 
v. Hoppock, 32 N. Y. 571, 572, 88 AmD 
349. (6) “A contract in the nature 
of a mortgage pledging the ship (or 
bottom); or the ship and freight; or 
the ship, freight and cargo; aS a Se- 
curity for the repayment of money 
loaned. Davies y. .) soclbers. 24 
Wash. 308, 314, 64 P 540 [quot Conk- 
linvAdm. I. Cl) SA. contract in, the 
nature of a mortgage of a ship, on 
which the owner borrows money to 
enable him to fit out the ship, or to 
purchase a cargo for a voyage pro- 
posed, and he pledges the keel or bot- 
tom of the ship, pars pro toto, as a 
security for the repayment; and it 
is stipulated if the ship should be 
lost in the course of the voyage, by 
any of the perils enumerated in the 
contract, the lender also shall lose 
his money; but if the ship should 
arrive in safety, then he shall receive 
back his principal and also the in- 
terest agreed upon, generally called 
marine interest.” Braynard v. Hop- 
pock, supra [cit 2 Marshall Insur- 
ance p 733]; The James W. Elwell, 
[1921] P. 351 [quot The Atlas, 2 Hage. 
Adm. 48, 53, 166 Reprint 162]. (8) 
Bottomry “is when the owner takes 
up money to carry on his voyage, and 
pledges the keel or bottom of the ship 
(partem pro toto) as security for the 
repayment. In which case, it is un- 
derstood, that if the ship be lost, the 
lender loses also his whole money; 
but if it return in safety, then he shall 
receive back his principal, and also 
the premium or interest agreed upon, 
however it may exceed the legal rate 
of interest.” White v. Cole, 24 Wend. 
CN ralli6, L267 nO)) EBottommy nis 
a contract by which the ship, or, as it 
used to be said, the Keel or bottom of 
the ship is pledged to secure the pay- 
ment of money borrowed by the own- 
er to fit her for sea, repair her, etc.; 
and the agreement is, that if the ship 
is lost by any of the perils enumerat- 


As the lender sustains the hazard of the voyage he 
ordinarily receives, upon its happy termination, a 
greater price or premium for his money than the rate 
of interest allowed by law in ordinary eases.7* The 
bond does not create a personal obligation on the 
owner until the vessel reaches port ;** but if the ship 
arrives at the port of her destination, the borrower, 
personally, as well as the ship, is lable for the re- 


loan, together with such premium 


thereon as may have been agreed on." 

[§ 461] 2. Respondentia. 
dentia bond is a loan of money upon merchandise 
laden on board a ship, the repayment whereof is 


In general, a respon- 


upon the safe arrival of the mer- 


ed in the contract, the lender loses 
his money; but if the ship arrives 
safely, or is in safety at the termina- 
tion of the time stipulated for the 
repayment ‘of the loan, he is to re- 
ceive back his principal sum and a 
marine interest, at the rate agreed 
upon, though it exceeds the legal in- 
terest; and in this event, the ship 
and the borrower himself are equally 
liable to the lender.’”’ Bray v. Bates, 
9 Metec. (Mass.) 237, 250. 


70. See statutory provisions. 


71. Force v. Providence Washing- 
ton Ins. Co., 35 Fed.:767; The Ann 
Cy Pratt, 16h. Cas. No: “40938 1 aCunt: 
340 [rev 5 F. Cas. No. 2,445, 10 NY 
LegObs 1938, and aff 18 How. 63, 15 
L. ed. 267]. 


[a] As peculiar kind of insurance. 
—‘Bottomry is often treated as 
a peculiar species of insurance, the 
amount insured being paid in advance 
upon an express pledge, in presenti, 
of the ship or freight, or both, for re- 
payment of the advances with a mari- 
time premium, unless the _ things 
pledged are lost before arrival at the 
specified port by some of the perils 
which the lender assumes.” Force v. 
Providence Washington Ins. Co., 35 
Hed. 76:7, 769; 


72. The Ann C. Pratt, 1 F. Cas. No. 
409, 1 Curt.\ 340) [rev “5. Ey Cas. Nios 
2,445, 10 NYLegObs 193, and aff 18 


How. 63, 15... ed. 267; The Irma, 13 
F. Cas. No. 7,064; Maitland v. The 
Atlantic, 16 F. Cas. No. 8,980, 1 Newb. 
Adm. 514. 


[a] Essential difference between a 
bottomry bond and a simple loan is 
that on the latter the money is at 
the risk of the borrower, and must 
be paid at all events; in the former, 
it is at the risk of the lender during 
the voyage, and the right to demand 
payment depends on the safe arrival 
of the vessel. Maitland v. The At- 
lantic, 16 F. Cas. No. 8,980, 1 Newb. 
Adm. 514; The Mary, 16 F. Cas: No. 
9,187, 1 Paine 671. 


1a5, sbnel Ann Cy Pratt. he Cace Nos 
409, 1 Curt. 340 [rev 5 EF. Cas. No. 
2,445, 10 NYLegObs 193, and aff ‘18 
How. 63, 15 L. ed. 267]. 


74. Maitland v. The Atlantic, 16 F. 
Cas. No. 8,980, Newb. Adm. 514. 

Effect of provision for ordinary 
rate of interest see infra § 463. 


« 75. Davies v. Soelberg, 24 Wash. 
gan 314, 64 P 540. And see infra § 
6. 


76. The Dora, 34 Fed. 343. 
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chandise at the destined port.7* 


be used to convey both meanings. 


[§ 462] B. Requisites and Validity of Bond—l. 
The object of the bond is 
to procure necessary supplies for vessels in distress 
in foreign ports, where the master and owners are 
without credit, and, if assistance could not be so 
procured, the vessel and cargo might perish.** 


Form and Construction. 


77. Black L. D. [quot Maitland v. 
The Atlantic, 16 ta Casy INGsee; 98 05 
Newb. Adm. 514]. 


fa] “Bottomry” 
Maitland v. The Atlantic, 
No. 8,980, Newb. Adm. 514. 


7744. ‘See statutory provisions. 


78. Hill v. Phoenix Tow Boat Co., 
2eRvOD ee Gua.) 35- 


[a] Other statement.—‘The prin- 
ciple has been, is, always will, must, 
and ought to be, the same,—to assist 
the necessities of navigation, and af- 
ford facility to the exigences of com- 
The Mary Ann, 10 Jur. 253, 


distinguished.— 
LOpE ss Cass 


merce.” 
255. 

795, Force ‘Vv. ’The Pride! of: Vthe 
Ocean, 3 Fed. 162; The Edward Albro, 
gm | Cass No. 4,290,910 Ben: 668; 


Eneas v. The Charlotte Minerva, 8 
F. Cas. No. 4,483; Pope v. Nickerson, 
19 Ee. Cas. No. 11,274, °3.) Story. 465. 
See also The E. A. Barnard, 2 Fed. 712 
(informality is unimportant if the 
essential elements are present). 


[a] Name as affecting character 
of bond.—(1) It is not essential that 
the bond be entitled “bottomry.” 


Greely v. Smith, 10 F. Cas. No. 5,750, 
3 Weodb. & M. 236; The William & 
Emmeline, 29 F. Cas. No. 17,687, 
Blatchf.. & H. 66. (2) So a: docu- 
ment in substance a bottomry bond 
is not invalid because it is called 
something else. The Haabet, [1899] 
Pr 295. 


[b] Draft payable a specified num- 
ber of days after the vessel’s arrival 
is a good contract of bottomry. Mon- 
sen v. Amsinck, 166 Fed. 817; The 
Wyandotte, 145 Fed. 321, 75 CCA 117; 
Hanschell v. Swan, 23 Misc. 304, 51 
WYS 42. 


[ec] Form of bond in modern use.— 
O’Brien v. Miller, 168 U. S. 287, 298, 18 
SCt 140, 42 L. ed. 469. 


[d] Instrument in form of note, 
Signed in the name of the steamer by 
H, is not a maritime bottomry bond. 
Central Nat. Bank v. Dotson, 115 Oh. 
157, 152 NE 27 [certiorari den 273 U. 
S. 724 mem, 47 SCt 113 mem, 71 L. 
ed. 859 mem]. 


[e] Waiver of statutory provi- 
sions as to form.—Provisions of the 
law of the flag, directory as to mi- 
nute details of form, are waived by 
the execution in such a port of a bot- 
tomry bond in a different form by the 
master and part owner without ob- 
jection by the other owners. The 
Eliza Lines, 61 Fed. 308. 


80. The Draco, 7 F. Cas. No. 4,057, 
2 Sumn. 157. 


In some jurisdic- 
tions “respondentia” has been defined by code to be 
a contract by which a cargo or some part thereof is 
hypothecated as security for a loan, the repayment 
of which is dependent upon maritime risks.77% 
There is a tendency in modern law to use “bottomry” 
for either contract for a loan of money subject to 
marine risk and at maritime interest, whether upon 
hull or cargo, and to discontinue the use of the term 
“respondentia”, and in this article “bottomry” will 
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No 


81. The Dora, 34 Fed. 343. 


[a] Negotiability.—(1) A mas- 
ter’s bottomry obligation, payable to 
order on arrival at port of destina- 
tion, is not such a negotiable instru- 
ment as to give the indorsee any bet- 
ter rights than those of the payee. 
The Lykus, 36 Fed. 919. (2) But the 
bond is assignable (Burke v. The M. 
Pr Rich) 4B. (Cas. Novant de Clair. 
308), (3) and, like all assignees, he 
takes subject to the equities against 
his assignor (The Onward, L. R. 4 
A. & E. 38). 


82. Furniss v. The Magoun, 9 F. 
Cas. No. 5,163, Olcott 55. 


83.. O’Brien v. Miller, 168 U.S. 287, 
18 SCt 140, 42 L. ed. 469; Burke v. 
The M. P. Rich, 4 FCas. No..2,161; 


1 Cliff. 808; The Irma, 13.F. Cas. No. 
7,064; Rucher v. Conyngham, 20 F. 
Cas. No. 12,106, 2 Pet. Adm. 295; 


The Prince George, 4 Moore P. C. 21, 
13 Reprint 208; The Vibilia, 1 W. 
Rob. 1, 166 Reprint 474. 


[a] Origin of bottomry is so an- 
cient that its commencement cannot 
be ascertained. The Mary Ann, 10 
Jur; 253; 


[b] Sacredness explained.—(1) 
“A bottomry bond is not more bind- 
ing or sacred, in the sense of obliga- 
tion, than any other instrument or 
ecntract; but the difference, as I 
conceive, is this: that, where the ex- 
ecution is either proved or admitted, 
it is much more difficult of impeach- 
ment.c 7.4. Eiamsotvopimion ss ye. that 
a bottomry bond, duly executed, and 
in due form, is thus far, and thus far 
only, a sacred instrument, that the 
legal presumption is in favour of its 
validity; that the onus probandi is in 
a great measure thrown on the party 
seeking to impeach it; that he must 
prove his case in the same way as a 
man admitting his signature to an 
ordinary bond must prove its invalid- 
ity, or shew that he has discharged 
it.’ The Mary Ann,-10 Jur. 253, 254. 
(2) “The only meaning which with 
satisfaction to my own mind I can at- 
tach to this observation is, that where 
once the transaction is proved to 
have been clearly and indisputably 
of a bottomry character, that is, where 
the distress is admitted or estab- 
lished, the want of personal crédit be- 
yond question, and the bond in all es- 
sentials apparently correct, then that 
under such circumstances the strong 
presumption of law is in favour of 
its validity, and it shall not be im- 
pugned save when there shall be clear 
and conclusive evidence of fraud; 
or where it shall be proved beyond al] 
doubt that, though purporting in form 


particular form of contract is necessary. 
ute providing for registration of mortgages of per- 
sonal property does not apply to a bottomry bond,°®° 
and although the earlier bottomry contracts were 
executed under seal, the later usage has dispensed 


Fie ra. | 
EA ty, 
a4 ‘ 
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79 


A stat- 


The fact that when a contract is 


made for a bottomry bond for money advanced no 
exact amount of money is agreed on does not affect 
the validity of the bond for the amount actually re- 
quired for repairs and supplies obtained.*” 
bonds are of high and privileged character and held 
in great sanctity in maritime courts,** and are liber- 
ally construed** so as to carry into effect the inten- 
tion of the parties,’® and to give effect to the con- 
traet according to the manifest intent of all its pro- 
visions ;8° and where there is no suspicion of fraud, 
every fair presumption is to be made to support 


These 


) to be a bottomry transaction, the mon- 


ey was in truth and in fact advanced 
upon different considerations.” The 
eee 1 W.. Rob. 1, -5)°166 Reprint 
74. 

\ 


84. Miller v. O’Brien, 35 Fed. 779; 
The Edward Albro, 8 F. Cas. No. 
4,290, 10 Ben. 668; Franklin Ins. Co. v. 
Lord, 9 F. Cas. No. 5,057, 4 Mason 
248; Pope v. Nickerson, 19 F. Cas. 
No. 11,274, 3 Story 465; The Zephyr, 
30 F. Cas.-No. 18,210, 3 Mason 341; 
Simonds v. Hodgson, 3 B. & Ad. 50, 
23 ECL 32, 110 Reprint 19; The Ken- 
nersley Castle, 3 Hagg. Adm. 1, 166 
Reprint 808; The James W. Elwell, 
L920} resol 


85. Miller v. O’Brien, 35 Fed. 779; 
The Hdward Albro, 8 F. Cas. No. 4,290, 
10 Ben. 668; Franklin Ins. Co. v. Lord, 
9 F, Cas. No. 5,057, 4 Mason 248; Pope 
Vv. .Nickerson;.19 Ff. Cas..iNo.) 11,274, 
3 Story 465; The Zephyr, 30 F. Cas. 
No. 18,210, 3 Mason 341; Delaware 
Ins. Co. v. Archer, 3 Rawle (Pa.) 216. 


[a] Bond covering cargo in two 
vessels.—A bottomry bond, covering 
a vessel and the cargo on board as 
well as part of the cargo transhipped 
to another vessel, conditioned to be 
void if ‘said vessel” should be utter- 
ly lost, should be construed as be- 
coming void only in case of the loss . 
of both vessels, but not on the total 
loss of the vessel from which the 
transhipment was made and her re- 
maining cargo. O’Brien v. Miller, 
168 U. S. 287, 18 SCt 140, 42 L. ed. 469 
{rev 67 Fed. 605, 14 CCA 566, and aff 
59 Fed. 621]. 


[b] Bill of sale will not be con- 
strued as a bottomry bond when not 
intended so to operate. Ridgway v. 
Roberts, 4 Hare 106, 30 Eng. Ch. 106, 
67 Reprint 580; Simonds v. Hodgson, 
3B. & Ad. 50, 23 ECL 32, 110 Reprint 
19; The Kennersley Castle, 3 Hage. 
Adm. 1, 166 Reprint 308. 


86. O’Brien v. Miller, 168 U. S. 
287, 18 SCt_ 140, 42 L. ed. 469; Oliver 
v. Sirius, 54 Fed. 188, 4 CCA 273: 
The Edward Albro, 8 F. Cas. No. 4,. 
290, 10 Ben. 668; Northwestern Ins. 
ae v. Pores 36) IN Gut¥e 18 Omen 

ranscr. A. 167; The James x - 
well, [1921] P. 351. ee 


[a] Rule that whole contract must 
be brought into view, and must be 
interpreted with reference to the na- 
ture of the obligations between the 
parties, and the intention which they 
have manifested in forming them, is 
especially applicable to the interpre- 
tation of contracts of bottomry and 
respondentia. O’Brien y. Miller, 168 
U.S. 287, 18 SCt 140, 42 L. ed. 469 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 462-463] 


them.87 


express stipulation.®? 


[§ 463] 2. Contents; Marine Risk; Maritime In- 
terest. It is essential to a bottomry transaction that 
the money lent should run the hazard of the voy- 
age,°* and be upon maritime or marine risk;°°> and to 
constitute a valid contract of bottomry, where more 
than statutable interest is reserved, both the prin- 


87. The Prince George, 
P. C. 21, 13 Reprint 208 [quot O’Brien 
v. Miller, 168 U.S. 287, 18 SCt 140, 42 
L. ed. 469]. 


88. Conard v. Atlantic Ins. Co., 26 
U. S. 386, 7 L. ed. 189 [aff Atlantic 
Ins. Co. v. Conard, 2 F. Cas. No. 627, 
4 Wash. C. C. 662]. 


89. O’Brien v. Miller, 67 Fed. 605, 
14 CCA 566 [rev on other grounds 168 


U. S. 287, 18 SCt 140, 42 L. ed. 469]; 
Thes Draco, 1 -E. -Cas.~ No."4,057;--2 
Sumn. 157; Pope v. Nickerson, 19 
B. Cas. No. 11,274,°3 (Story 465; The 


eee 1 Hage. Adm. 169, 166 Reprint 
61. 


90. O’Brien v. Miller, 67 Fed. 605, 
14 CCA 566 [rev on other grounds 168 
U. S. 287, 18 SCt 140, 42 L. ed. 469]. 


91. O’Brien v. Miller, supra. 


92. Force v. Providence Washing- 
ton Ins. Co., 35 Fed. 767; The Karnak, 
LR. 2 P. C. 505; Lloyd v. Guibert, L. 
Boi OO Bv115: The Gaetano, 7 P. D. 
137. But see The Hamburg, Brown 
& UL. 253, 167 Reprint 362, 2 Moore 
BP, CoN. ‘S.°289, 15 Reprint.911 (ad- 
mitting the significance of the rule 
but not applying it to the case). 


98. The Wyandotte, 145 Fed. 
75 CCA 117 [aff 1386 Fed. 470]; 
Gaetano, 7 P. D. 137. 


[a] Thus, where 'the charter of an 
English vessel executed in New York 
provided that it should be governed 
by the American law, and the vessel 
shipped her cargo and _ contracted 
debts for which a bottomry bond was 
executed at New Orleans, the liabil- 
ity of the vessel was governed by the 
law of the United States, and not by 
the law of the flag. The Wyandotte, 
145 Fed. 321, 75 CCA 117 [aff 136 Fed. 
470]. 

94 The William & Emmeline, 29 
F, Cas. No. 17,687, Blatchf. & H. 66; 
Greeley v. Waterhouse, 19 Me. 9, 36 
AmD 730; Northwestern Ins. Co. v. 
Ferward, 36 N. Y. 139, 1 Transcr. A. 
167; Braynard v. Hoppock, 32 N. Y. 
571, 88 AmD 349; Simonds vy. Hodg- 
son, 3 B. & Ad. 50, 23 ECL 32, 110 
Reprint 19 [quot The James W. HEl- 
mel lo2iq) . sol); Milly. Snow, — 
Keb. 358, 83 Reprint 993. 


[a] Mypothecation in form of 
mortgage is not a bottomry bond, 
where the creditor neither assumes 
the risk of a voyage nor reserves ma- 
rine interest. The Hilarity, 12 F. Cas. 
No. 6,480, Blatchf. & H. 90. 


95. 4a S— The hs A. Barnard, -2 
Fed. 712; The Clotilda, 5 F. Cas. No. 
2,903, 1 Hask. 412; The Edward Al- 


321, 
The 


Where concerned, a respondentia bond, 
memorandum indorsed on it, and the outward bill 
of lading and assignment thereon, are all to be con- 
strued as one instrument for the purpose of discov- 
ering the intention of the parties.88 However, con- 
tracts of bottomry and respondentia are different 
in different countries,*® although resembling each 
other in some prominent features,®® so that, when 
disputes arise, they are to be decided by the words 
of the particular contract in question rather than 
by any principles of general commercial law.®! The 
law of the ship’s home governs®? in the absence of 
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cipal and interest must be put at risk.®¢ Hence, an 
instrument for the repayment of money absolutely 
is not a bottomry contract.97 
the bond will be construed according to the manifest 
intent of all its provisions,®’ a hypothecation will be 
held to be a bottomry bond, although it contains a 
provision that, in case the bills of exchange given 
by the master for the money advanced are not ac- 
cepted and paid, the bond shall become due, where 
it also contains a condition that the party taking it 
shall assume the risk of the voyage.®® A stipulation 
in a bottomry bond providing that, in the event of 


Under the rule that 


the ship in the course of the voyage putting into any 


4 Moore] bro, 8 F. Cas. No. 4,290, 10 Ben. 668; 


Eneas v. The Charlotte Minerva, 8 
F. Cas. No. 4,483; Greely v. Smith, 10 
F. Cas. No. 5,750, 3.Woodb. & M. 236; 
Leland v. The Medora, 15 F. Cas. No. 
8,237, 2 Woodb, & M, 92; Maitland v. 


The Atlantic, 16 F. Cas. No. 8,980, 
Newb. Adm. 514; The William & 
Emmeline, 29 F. Cas. No. 17,687, 


Blatchf. & H. 66. 


Me.—Greeley v. Waterhouse, 19 Me. 
9, 36 AmD 730. 


Mass.—Thorndike v. Stone, 11 Pick. 
3 


N. Y.—Braynard v. Hoppock, 32 N. 
Y. 571, 88 AmD 349; White v. Cole, 
24 Wend. 116. 


Pa.—Jennings v. Pennsylvania Ins. 
Co., 4 Binn. 244, 5 AmD 404. 


Eng.—Stainbank v. Shepard, 13 C. B. 
418, 76 ECL 418, 1388 Reprint. 1262; 
The Indomitable, Swab. 446, 166 Re- 
print 1208; The James W. Elwell, 
[£921] BP. 8513, Bhe Haabet,, [1899], P- 
295; Smith v. New South Wales 
Bank, L. R. 4 P. C. 194; The Grecia, 
7 Notes of Cas. 410; The Heinrich 
Bjorn, 10 P. D. 44 [aff 11 App. Cas. 
270]; The Royal Arch, Swab. 269, 
166 Reprint 1131; The Emancipation, 
1 W. Rob. 124, 166 Reprint 519. 


[a] Meaning of “maritime risk.’’— 
The payment of the money advanced 
is conditional upon the safe arrival 
of the ship. The James W, Elwell, 
PV921)/ sP le sbi. 


[b] Express or implied.—(1) The 
fact that the transaction is on a 
maritime risk may be expressed in 
the instrument or implied from its 
contents. The Edward Albro, 8 F. 
Cas. No. 4,290, 10 Ben. 668; The Ce- 
cilie, 4 P. D. 210; Stainbank v. Shep- 
ard, 13 C. B. 418, 76 ECL 418, 138 Re- 
print 1262; The Indomitable, Swab. 
446, 166 Reprint 1208; The Hmancipa- 
tion, 1 W. Rob. 124, 166 Reprint 519. 
(2) So the words “lost or not lost,” 
omitted in the respondentia bond, may 
be supplied by other equivalent ex- 
pressions, so as to place the money 
loaned at the risk of the lender. At- 
lantic Ins. Co. v. Conard, 2 F. Cas. 
No. 627, 4 Wash, 662 [aff 1 Pet. 386, 
7 Ll. ed. 189]. 


[ec] Freight (1) to be earned after 
the maritime risk is ended cannot be 
pledged. The Staffordshire, L..R. 4 
P. C. 194; Smith v. New South Wales 
Banieuben Rs PC. L947 aa) Winere 
the doctrine of freight pro rata (see 
infra §§ 846, 847) (3) is not applica- 
ble and freight is pledged in a bot- 
tomry bond, it means the freight of 
the whole voyage, and not the freight 


port of refuge to repair, thé money shall forthwith 
become due and payable, does not invalidate the 
bond, provided a maritime risk is in the contempla- 
tion of the parties;t and a bottomry bond may be 
valid which states that it is to be paid a stated num- 
ber of days after arrival,? the rule being that re- 


for that part of the voyage unper- 
formed at the time of giving the bot- 
tomry bond (The Zephyr, 30 F. Cas. 
No. 18,210, 8 Mason 341); (4) but 
when such doctrine applies, only the 
freight of the homeward voyage aft- 
er the giving of the bond can be in- 
cluded therein (Brett v. Van Praag, 
157 Mass. 132, 31 NE 761). 


[d] While maritime interest (1) 
is evidence of marine risk (Greely 
Vv. Smith, 100m. Cas) Nos 53750083 
Woodb. & M. 236), (2) it is not suffi- 
cient to show bottomry (Greely v. 
Smith, supra). 


96. Ohio Ins. Co. vy. Edmondson, 5 
La. 295; Thorndike vy. Stone, 11 Pick. 
(Mass.) 183; Northwestern Ins. Co. v. 
Ferward, 36 N. Y. 139, 1 Transer. A. 
167; Braynard v. Hoppock, 32 N. Y. 
571, 88 AmD 349; Jennings v. Com- 
monwealth Ins. Co., 4 Binn. (Pa.) 244, 
5 AmD 404. 


97. The Clotitda ib) Ei 'CasiaNo: 
2,903, 1 Hask. 412; Greely v. Smith, 
10 F. Cas. No. 5,750, 3 Woodb. & M. 
236; The William & Emmeline, 29 F. 
Cas. No. 17,687, Blatchf. & H. 66; 
Greeley v. Waterhouse, 19 Me. 9, 36 
AmD 730; Northwestern Ins. Co. v. 
Kerward, 36 N. Y. 139; Braynard v. 
Hoppock, 32 N. Y. 571, 88 AmD 349; 
Jennings v. Pennsylvania Ins. Co., 4 
Binn. (Pa.) 244, 5 AmD 404. 


[a] Clause of sale (1) in a bot- 
tomry bond does not destroy. its char- 
acter or operation. Robertson  v. 
United Ins, Co., 2 Johns. Cas. (N. Y.) 
250, 1 AmD 166. (2) But when, by 
the terms of a contract, the borrower 
assigns to the lender, as collateral 
security for a loan, two policies of 
insurance on a vessel, and one upon 
the freight, and besides gives him 
a bill of sale of the vessel, it is not 
bottomry. Braynard v. Hoppock, 32 
N. Y. 571, 88 AmD 3849 [aff 20 N. Y. 
Super. 157]. 


98. See supra § 462 note 86. 


99. The Edward Albro, 8 F. Cas. 
No. 4,290, 10 Ben. 668. 


1. The Haabet, [1899] P. 295. 


2. The Pliza Lines, 61 Fed. 308; 
The Dora, 34 Fed. 3438; Bolten v. The 
James L. Pendergast, 30 Fed. 717. 


[a] Contract sufficiently subject 
to risk.—A bottomry bond which does 
not purport’ to create any personal 
liability, and which is payable five 
days after the arrival of the ship 
at her port of destination, expresses 
a contract by which’the debt is sub- 
ject to the maritime risk essential to 
support such a bond. The Northern 
Light, 106 Fed. 748. 
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nunciation of the obligation in ease of loss of the 
vessel is implied.? Where the insurer of a vessel, 
having the right to loan upon bottomry, being ap- 
plied to by the owners for a’ bottomry bond, and un- 
willing to increase the amount of risk on the vessel, 
suspends a part of the policy equal to the amount 
of the loan, during its continuance, this is valid as 
a bottomry loan. An instrument not specifying the 
particular voyage the maritime risk of which was to 
be run by the lender is not a valid bottomry bond.’ 
An agreement for maritime interest is a usual but not 
a necessary element in a contract of bottomry;® so 
that sometimes bonds are made bearing only the ordi- 
nary rate of interest,’ and a bond may be valid even 
though there is no stipulation for interest;* but a 
loan on low or legal interest will create a suspicion 
that the marine risk was not contracted for, and 
that the parties did not intend a bottomry contract.? 
A loan secured by a bottomry bond is not affected 
by the usury laws,!° since the lender is, to the ex- 
tent of his loan, insurer of the vessel for the voy- 
age;'! but the reservation of marine interest in a 
contract for the loan of money on a vessel to be paid 
at all events is usurious.12 A bottomry bond, made 
for a larger sum than is due, for the purpose of be- 
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ing used to defraud underwriters, is void, and no 
remedy can be had upon it, although no fraud was 
intended against the owners of the vessel.*® 


[§ 464] 3. Effect of Partial Invalidity; Ratifica- 
tion. A bottomry bond may be good in part, and bad 
in part, and will be sustained as far as it is good;** 
and the objection that a bottomry bond given in 
good faith for necessary supplies was executed with- 
out due authority operates only to reduce the pre- 
mium so far as the ship is concerned,’® but does 
not necessarily relieve the vessel from liability for 
the advances made, if that liability can be sustained 
on the principles of hypothecation.1® But the fraud- 
ulent taking of a bottomry bond for a larger amount 
than the actual advance vitiates the bond, and en- 
tirely avoids the bottomry lien;1* and the party 
taking it under such cireumstances has no lien un- 
der the general maritime law upon the vessel for 
his actual advances.1* Where a bottomry bond cov- 
ering the whole vessel is void in toto against a part 
owner of the vessel for fraud, it cannot be good in 
part against a purchaser from him, with knowledge 
that part of the debt secured by the bond was origi- 
nally good.t® However, a bottomry bond is not ren- 


3. The Eliza Lines, 61 Fed. 308; 
Lloyd v. McMasters, 7 Mart. (La.) 249. 


4 Northwestern Ins. Co. v. Fer- 
ward, o6, N.Y.) 139. 


5. The James W. Elwell, [1921] 
Beso ks 


6. Force v. The Pride of the Ocean, 
38 Fed. 162; Cole v. White, 26 Wend. 
See also The Mary, 16 


requisite to a bottomry 
if not expressed in the 
bond, it will be presumed to have 
been included in the principal). But 
see Leland v. The Medora, 15 F. Cas. 
No. 8,237, 2 Woodb. & M. 92 (when a 
bond provides for no maritime inter- 
est, and its condition is a mere pledge 
of a vessel to secure a debt and sim- 
ple interest, it is not a bottomry 
bond); The Reliance, 3 Hagg. Adm. 
66, 166 Reprint 331; The Change, 
Swab. 240, 166 Reprint 1116; The 
Emancipation, 1 W. Rob. 124, 166 Re- 
print 519. 


{a] If premium is inflamed by ex- 
tortion and manifestly exorbitant (1) 
a court of admiralty may moderate 
it (The Hunter, 12 F. Cas. No. 6,904, 
1 Ware 249; The Packet, 18 F. Cas. 
No. 10,654, 3 Mason 255; The Pon- 
tida, 9 P. D. 177; The Cognac, 2 Hage. 
Adm. 377, 166 Reprint 281; The Zo- 
diac, 1 Hagg. Adm. 320, 166 Reprint 
114; The Huntley, Lush. 24, 167 Re- 
print 183; The Heart of Oak, 1 W. 
Rob. 204, 166 Reprint 549. See The 
Gauntlet, 13 Jur. 413); (2) but it 
must act in the exercise of such pow- 
er with great caution and take into 
consideration all the circumstances 
of each particular transaction (The 
Cognac, supra; The Zodiac, supra). 
(3) The exaction of a premium of ten 
per cent besides interest, on the 
amount loaned on a bottomry bond on 
a bark having several hundred miles 
to sail before completing her voy- 
age, is not so extortionate as to in- 
validate the bond (The Northern 
Light, 106 Fed. 748), (4) and exces- 
Sive premium alone has been held no 
reason for pronouncing the bond in- 
valid (The Laurel, Brown & L. 317, 
167 Reprint 382; The Lord Cochrane, 
2 W. Rob. 320, 166 Reprint 775); (5) 
but a court of equity may refuse to 


interest is 
loan; but 


assist a bottomry bond carrying un- 
warrantable interest (Dandy v. Tur- 


ner, 1 Eq. Cas; Abr. 372,21 Reprint 
1111). (6) Where the master makes 


a bond providing for interest at an 
illegal rate, without the owner’s 
knowledge, the legal rate at the home 
port will be enforced. The D. H. 
Bills, 4 Aspin. 20. ° 


[b] Date from which interest al- 
lowed.—\Vhere the bottomry bond- 
holder is resident abroad, and has 
no agent in this country, interest will 
not be payabie prior to the arrival of 
a power of attorney to receive the 
principal. The New Brunswick,’ 1 
W. Rob. 28, 166 Reprint 484. 


7. The Grapeshot v. Wallerstein, 9 
Wall. (WU. S.) 129, 16 Li. ed. 651; The 
Pah Arch, Swab. 269, 166 Reprint 


3S The Cecilie, 4 'PsD. 210: 


9. The Dora, 34 Fed. 343; Force v. 
The Pride of the Ocean, 3 Fed. 162; 
Joy v. Kent, Hardres 418, 145 Reprint 
526; Mason v. Abdy, Holt K. B. 738, 
90 Reprint 1306; Appleton v. Brian, 1 
Keb. 711, 83 Reprint 1200; Roberts v. 
Tremoile, 2 Rolle 47, 81 Reprint 650; 
Sharpley v. Hurrel, Cro. Jac. 208, 79 
Reprint 182; Soome v. Gleen, 1 Sid. 
27, 82 Reprint 949; Chesterfield v. 
Jansen, 2 Ves. 125, 28 Reprint 82; 
The Royal Arch, Swab. 269, 166 Re- 
print 1131. 


[a] Conclusiveness.—The absence 
of an agreement for maritime interest 
is not conclusive proof that no mari- 
time risk was assumed. Force v. The 
Pride of the Ocean, 3 Fed. 162. 


10. Cole v. White, 26 Wend. (N. Y.) 
511; Davies v. Soelberg, 24 Wash. 
308, 64 P 540. 


11. Cole v. White, 26 Wend. (N. 
Y.) 511: Davies v. Soelberg, 24 Wash. 
308, 64 P 540. 


12. Braynard v. Hoppock, 32 N. Y. 
571, 88 Am. Dec. 349 [aff 7 Bosw. 157]. 


13. Carrington v. The Ann C. Pratt, 
5 FE. Cas. No. 2,445, 10 NYLegObs 193 
[aff 18 How. 63, 15 L. ed. 267]. 


14. Carrington v. The Ann C. Pratt, 
18 How. (U. 8S.) 68, 15 L. ed. 267; The 
Virgin v. Vyfhius, 8 Pet. (U. S.) 538, 


8 L. ed. 1036; The Dora, 34 Fed. 343; 
Furniss v. The Magoun, 9 F. Cas. No. 
5,163, Olcott 55; The Bridgewater, 4 
FF. Gas. (Nok 1,865.0 Olcott “sbi vine 
Hunter, 12 F. Cas. No. 6,964, 1 Ware 


249; The Packet, 18 F. Cas. No. 10,- 
654,°3 Mason 255; The Augusta, 1 
Dods. 283, 165 Reprint 1312; The 


Tartar, 1 Hagg. Adm. 1, 166 Reprint 
1; The Hebe, 2 W. Rob. 412, 166 Re- 
print 811; iIn‘re’ Cargo ‘ex (Sultan, 
Swab. -504/\166 “Reprint! 12385:37 fhe 
Prince George, 4 Moore P. C. 21, 13 
Reprint 208; The Osmanli, 3 , i 
198, 166 Reprint 937; The Heart of 


Oak, 1 W. Rob. 204, 166 Reprint 549. 
See The Empire of Peace, 39 L. J. 
Adm. 12. 


_ Power of admiralty to reduce exces- 
sive interest see supra § 463 note 6. 


15. The Eureka, 8 F. Cas: No. 4,- 
547, 2 Lowell 417. 


16. The Eureka, supra. 


Lv, Carrington guve a chee enn eee 
Pratt, 5 F. Cas. No. 2,445, 10 NYLeg 
Obs 193 [rev 1 F. Cas. No. 409, 1 Curt. 
340, and aff 18 How. 63, 15 L. ed. 267]; 
The William, 29 F. Cas. No. 17,684. 


_[a] Fraud on underwriters will 
vitiate the bond. Carrington v. The 
AnneG; Pratt,.5: RL Cass (NO 2-445 a0) 
NYLegObs 193 [rev on other grounds 
1 F. Cas. No. 409, 1 Curt. 340, and aff 
18 How. 63,15 L. ed. 267]. 


{b] Bond may be given, although 
money has not actually been ad- 
vanced, to a person who has pledged 
his own credit for the expenses in- 
curred. The Royal Arch, Swab. 269, 
166 Reprint 1131. 


Log They Anny Cy Prati dabei 
No. 409, 1 Curt. 340 [rev 5 F. Cas. No. 
2,445, 10 NYLegObs 153, and aff 18 
How. 63,15 L. ed. 267]. 


fe The William, 29 F. Cas. No. 17,- 
0 
[a] Fraudulent bond given by 


owner of part interest.—Where the 
owner of less than a half interest in 
a_ vessel, having title to the whole in 
his name, gave a bottomry bond cov- 
ering the whole value of the vessel, 
although only one third of the sum 
was actually due, and this bond was 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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dered invalid merely because it covers items of ad- 
vance not entitled to a bottomry lien;?° it will be 
good for the sums which are clearly claimed as a. 
maritime hypothecation;?! and will be reformed by 
A bond, bad as a bottomry bond, may 
be good as a mortgage of the vessel,2? but where the 


the court.?2 


laws of the state where it is made 


gage to be recorded,** and the mortgaged property 
to be delivered to the mortgagee,?® a failure to com- 
ply with such provisions voids the instrument as a 
A bottomry bond which might other- 
wise be held invalid may be ratified by the owner.?? 


[§ 465] C. Operation and Effect—1. In General. 
A bottomry bond executed by the master of the ves- 
se]?° does not vest an absolute interest in the ship, 
but gives a claim on her which admiralty may en- 
force ;*° nor does a respondentia bond pass the right 
of property in the goods, being a mere personal con- 
Where a bottomry bond is given to secure 
debts for which simple contract securities have been 


mortgage.?° 


tract:?° 
previously given, the bond cannot 


set up as a defense to a suit by the 
other part owner of the vessel for a 
conveyance of his share, the bond was 
fraudulent and could not be sustained 
as a defense to a suit by the other 
part owner for a conveyance of his 
AER The William, 29 F. Cas. No. 
7,684, 


20. Furniss v. The Magoun, 
Cas. No. 5,163, Olcott 55. 


21. Furniss v. The Magoun, supra. 
22. Furniss v. The Magoun, supra. 


23. Greely v. Smith, 10 F. Cas. No. 
5,750, 3 Woodb. & M. 236. 


SeET. 


24. See supra § 141. 

25. See supra § 127. 

26. Greely v. Smith, 10 F. Cas. No. 
5,750, 3 Woodb. & M. 236. 

27. The Eliza Lines, 61 Fed. 308; 


Gardner v. The White Squall, 9 F. 
Cas. No. 5,239; Naylor v. Baltzell, 17 
F. Cas. No. 10,061, Taney 55. See also 
Roberts v. The Yuba, 20 F. Cas. No. 
11,920 (acquiescence by part owners 
in a bottomry loan, the circumstances 
whereof are suspicious, is evidence 
that it was bona fide). 


[a] Ilustrations.—(1) Where the 
owners, with all the facts before them 
under which a bottomry bond was 
given by the master in a foreign port, 
claim and receive their share of the 
general average from the underwrit- 
ers, it amounts to a ratification of the 
making of the bond. Gardner v. The 
White Squall, 9 F. Cas. No. 5,239. (2) 
If the owner of the cargo stands by 
and suffers the cargo to be sold under 
the bottomry bond, without requiring 
evidence of the necessity for the re- 


pairs, it will not avail him, in an ac-, 


tion against the shipowners for dam- 
ages for nondelivery of the cargo, to 
show that the necessity did not exist. 
Naylor v. Baltzell, 17 F. Cas. No. 10,- 
061, Taney 55. 


28. See infra §§ 466-472. 


29. Blaine v. The Charles Carter, 4 
Cranch’ (U.'S.) 328, 2 L. ‘ed. '636: 


[a] Lender acquires no interest in 
vessel, his interest is jus in rem not 
jus in re until so declared by the 
court. The Tobago, 5 C. Rob. 218, 165 
Reprint 754. 


[b] Effect of recitals.—(1) A re- 
cital that the master was neceSssl- 
tated to take the sum loaned upon the 
vessel, her cargo, and freight, will 
not control the actual hypothecation 


SHIPPING 


require a mort- 


be regarded as 


clause confined in terms to the vessel 
and the freight. The Zephyr, 30 F. 
Cas. No. 18,210, 3 Mason 341. (2) And 
while recitals of the amount of ad- 
vances Secured are evidence of the 
true amount, they do not estop the ob- 
ligor from showing that the amount 
was in fact less. The Sirius, 54 Fed. 
188, 4 CCA 278. (3) Where bottomry 
bonds are given as collateral security 
for debts due, that fact may be shown 
if the interests of third persons are 
thereby to be affected, notwithstand- 
ing the recital in the bond that they 
are given for money lent and ad- 


vanced. Greeley v. Waterhouse, 19 
Me. 9, 36 AmD 730. 

30. U. S. v. Delaware Ins. Co., 25 
F. Cas. No. 14,942, 4 Wash. C. C. 
418. 
moe Bray v. Bates, 9 Metc. (Mass.) 

e2. Weston v. Foster, 2 Bing. N. 


Cas. 693; 29 ECL 720, 132 Reprint 267. 


33. The Hunter, 12 F. Cas. No. 6,- 
904, 1 Ware 251; Maitland v. The At- 
lantic, 16 FE. Cas. No. 8,980, Newb. 
Adm. 514; Davies v. Soelberg, 24 
Wash. 308, 64 P 540; The Onward, 
i 7 Re 4 GAS VS) B38 Stainbamnks avs 
Shepard, 13 C. B. 418, 76 ECL 418, 138 
Reprint 1262; The Ariadne, 1 W. Rob. 
411, 166 Reprint 627; The Emancipa- 
tion, 1 W. Rob. 124, 166 Reprint 519. 


34. The Hunter, 12 F. Cas. No. 6,- 
904, 1 Ware 251; Maitland v. The At- 
lantic, 16 F. Cas. No. 8,980, Newb. 
Adm. 514; Stainbank v. Shepard, 13 
CB 4lseaiGr HCL 413, 138, Reprint 
1262; The Emancipation, 1 W. Rob. 
124, 166 Reprint 519. 


35. The Hunter, 12 F. Cas. No. 6,- 
904, 1 Ware 251; Maitland v. The At- 
Jantic, 16 F. Cas. No. 8,980, Newb. 
Adm. 514; Stainbank v. Shepard, 13 
G. B. 418, 76 ECL 418, 138 Reprint 
1262; The Emancipation, 1 W. Rob. 
124, 166 Reprint 519. 


{a] Thus such bills will not ma- 
ture until the vessel returns to port. 
The Hunter, 12 F. Cas. No. 6,904, 1 
Ware 251; Davies v. Soelberg, 24 
Wash, 308, 64 P 540. 


86. Rucher v. Conyngham, 20 F. 
Cas. No. 12,106, 2 Pet. Adm. 295; Sel- 
den y. Hendrickson, 21 F. Cas. No. 
12,639, 1 Brock. 396; Sloan v. The A. 
Wee 222K Cas Nog 125946)" Beez 507 
Walden v. Chamberlain, 28 F. Cas. No. 
17,055, 3 Wash. C. C. 290 [aff 1 Wheat. 
96, 4 L. ed. 45]; Braynard v. Hoppock, 
32 N. Y. 571, 88 AmD 349. 
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merely collateral security, but the simple contracts 
are merged in the bond, and the previous securities 
cannot afterward be enforced,*! although the lender 
may recover in assumpsit upon bills where subse- 
quent to the bills a bottomry bond was executed.?? 
Bills of exchange may be given in connection with 
a bottomry bond as representing the debt so se- 
cured,** but the bill is collateral to the bond®* and 
subject to the same contingencies.?® 


[§ 466] 2. Personal Liability. To support a bot- 
tomry bond the money must have been advanced on 
the faith of the vessel ;*° 
of personal hability connected with a bottomry bond 
as an instrument,*? but such liability accrues only 
if the ship arrives,** and if the bond is merely col- 
lateral security for the debt, it is a nullity.?® 
lability of the owner on the bond is limited to the 
value of the property pledged if the value of the 
ship fall short of the debt, and the lender on bot- 
tomry loses the balance,*® whether maritime inter- 
est be stipulated for or not;41 and where the bond 


and there is no element 


The 


37. Greely v. Smith, 10 F. Cas. No. 
5,750, 3 Woodb. & M. 236; Braynard 
v. Hoppock, 32 N. Y. 571; 38: AmD 349: 


[a] Bottomry bond cannot be giv- 
en in connection with personal secur-. 
ity by the owner of the vessel to pay 
the debt regardless of the vessel to. 
port. Davies v. Soelberg, 24 Wash. 
308, 64 P 540. 


38. See supra § 460. 


39. The Sophie Wilhelmine, 58 
Fed. 890, 7 CCA 569; Greely v. Smith, 
10)sE. Cas: IN01-6,750, 3° Woodb. & et. 
236; Greeley v. Waterhouse, 19 Me. 
9, 36 AmD 730; The Augusta, 1 Dods. 
283, 165 Reprint 1312. 


[a] Bond by master (1) for mon- 
eys advanced on personal credit of 
the owner is void. The Edward AI- 
bro, 8 F. Cas. No. 4,290, 10 Ben. 668; 
The Hunter, 12 F. Cas. No. 6,904, 1 
Ware 251; Pickersgill v. Williams, 19 
F. Cas. No. 11,123; Rucher v. Conyng- 
ham, 20 F. Cas. No. 12,106, 2 Pet. Adm. 
295. (2) The same is true as to re- 
pairs on credit of the consignees. 
Liebart v. The Emperor, 15 F. Cas. 
No. 8,340, Bee 339. : 


40. The Virgin, 8 Pet. (U. S.) 538, 
8 L. ed. 1036; Shaw v. Bartlett, 5 New- 
foundl. 85; Anonymous, 2 Ch. Cas. 
238, 22 Reprint 925. See also Brook 
v. Williams, 2 Root (Conn.) 27 (the 
bottom is to be resorted to, and not 
the owner). 


[a] Reason for rule.—The master 
is without authority by a bottomry 
bond to pledge the ship and also the 
personal responsibility of the owner. 
They Virgina ig: Pet US ross oma 
ed. 1036; Stainbank v. Shepard, 13 C. 
B. 418, 76 ECL 418, 138 Reprint 1262: 
Johnson v. Shippin, 1 Salk. 35, 91 Re- 
print 37; Samsun vy. Braggington, 1 
Ves. 442, 27 Reprint 1132. ; 


[b] Where vessel is captured and 
afterward compensation awarded the 
owner, the lender on bottomry may 
recover from the owner in an action 
of assumpsit for money had and re- 
ceived the amount awarded for the 


capture. Appleton v. Crowninshield, 
8 Mass. 340. 
{c] Foreign law as to lien mate- 


rial.—The fact that by the law of the 
eountry in which the bond is given 
there is a lien upon the ship furnishes 
a presumption in favor of bottomry 
as against personal credit. The Vi- 
bilia, 1 W. Rob. 1, 166 Reprint 474. 


41. Stainbank v. Shepard, 13 C. B. 
418, 76 ECL 418, 188 Reprint 1262, 
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stipulates that a cargo of specified value be carried, 
and such condition is not complied with, recovery 
in toto is not justified? but will be limited to 
the difference between the sum lent and the value 
of the cargo at the time of the loss.42 Even though 
the master execute a bottomry bond hypothecating 
as well the cargo as the ship and freight, and the 
cargo is afterward sold on such bond, the owner’s 
personal liability will be no greater.4*4 So sums 
advanced for disbursements partly upon personal 
security and partly upon security of freight cannot 
be made the subject of bottomry.4® However, a 
bottomry bond is good which includes the personal 
hability of the master.*® 


[§ 467] D. Capacity To Execute—1. Owner. The 
owner of the vessel may execute a bottomry bond,** 
and, unlike the master,#® he is not limited in his 
power to pledge the vessel to a case of necessity,*® 
but he has an absolute control over his property ;°° 
nor is it necessary that a respondentia loan by the 
owner of the cargo should be expended in fitting out 


the ship, or invested in the goods on which the risk. 


is run.°! However, a part owner may only pledge 
the ship to the extent of his interest.°? Moreover, 
it is not necessary to the validity of a bottomry 
bond, made by the owner of a vessel, that the money 
borrowed should be advanced for the necessities of 
the ship, or cargo, or voyage;°* and he may employ 
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the money at his discretion,®4 the lender retaining 
his lien so long as the ship bears the risk.°® A val- 
id bottomry bond may be made by the owners of a 
vessel in a foreign®® or home port®’ without the 
master joining in the bond.°* 


[§ 468] 2. Master—a. In General. In cases of 
necessity,°® where he has no other means at his 
command,®® a master may, at sea,° or in a foreign 
port,°? obtain money for repairs, supplies, or other 
needs of the ship on bottomry on the ship,®* al- 
though the ship be hired upon charter,°* and the 
master has been appointed by the charterers,®* and 
although a note or other obligation is given for the 
demand;°* but where advances were made to, and 
a bond given on, the ship by a master who had re- 
signed his command, and after another master, ap- 
pointed by the charterers, had succeeded to it, the 
bond is not valid.¢7 Authority to raise money on 
the vessel itself in the absence of other means is 
implied where the owner refuses to pay a bill given 
for supplies furnished, and sends the ereditor to 
demand payment from the master in a foreign port.°® 
However, the master cannot hypothecate the ship 
for the benefit of the cargo.°® Subject to the same 
limitations,’° the master may bottomry the cargo to 
pay for necessary‘! repairs or supplies to the ship,*? 
provided the cargo owner is thereby benefited’*® and 


42. Wranklin Ins. Co. v. Lord, 9 F.] 671. rest is not duress (The Heart of Oak, 
Cas. No. 5,057, 4 Mason 248. Bound cee hoe Gharloctomh ine supra). 

43. Franklin Ins. Co. v. Lord, su-|erva, 8 F. Cas. No. 4,483. 64. Breed v. The Venus, 4 F. Cas. 
pra. 56. The Draco, 7 F. Cas. No. 4,057, | No 1.827. 

44.° Naylor v. Baltzell, 17 F. Cas.|2 Sumn. 157; Forbes v. The Hannah, Charter of ship see supra §§ 149- 
No. 10,061, Taney 55. Dee Gas, ne 4,925, ee 348; The | 348. 

- Mary, 16". Cas. No. 187, 1 Paine 

45, —The Empire of Peace,.39 la J. | geqnn : z i 65. Breed v. The Venus, 4 F. Cas. 
Adm,. 12. F ore en, ae ROeATe OSE ihe Bee: No. 1,827. 
ate, v. Cushing, 48 Barb. (N.| bara, 4 C. Rob. 1, 165 Reprint 514. 66. The Hilarity, 12 F. Cas. No. 

28h abba tae : 87. ‘The Draco, 7 F. Cas. No. 4,057, | 48° 1 Blatent. & By 90. 

[a] asters lability. accrues on’y |2 Sumn. 157; Forbes v. The Hannah,|:) 67. “Walden‘yv. ‘Chamberlain, 238i) 


if the vessel arrives. Kelly v. Cush- 
ing, 48 Barb. (N. Y.) 269. 


47. The Draco, 7 F. Cas. No. 4,- 
057, 2 Sumn. 157. And See cases in- 
fra this section. 


58. 


9 F. Cas. No. 4,925, Bee 348; 
v. Waterhouse, 19 Me. 9, 36 AmD 730. 


The Duke of Bedford, 2 Hage. 
Adm. 294, 166 Reprint 251. 


Cas. No. 17,055, 83 Wash. 290° [aff 1 
Wheat. 96, 4 L. ed. 45]. 


68. Thomas v. Gittings, 23 F. Cas. 
No. 13,897, Taney 472. 


Greeley 


Mga) Goo. intra. € 460" 59. See infra § 469. Peters To ced a eta Ins. 
49. The Mary, 16 F. Cas. No. 9,187, Cao See infra § 469 text and note 70.. See) suprn Her emeG see 
1 Paine 671; The Panama, 18 F. Cas. ; : : 4 
No. 10,703, Olcott 343. 6l. See infra § 469 text and note| 7) co infra § 469. 
82. 72. chmidt v. The Geor Nicho- 
50. The Mary, 16 F. Cas. No. 9,- ree Nicho 
187, 1 Paine 671. G2. See infra § 469 text and note |¥"Golumbias Tne Cons douke ee 
51. Conard v. Atlantic Ins. Co., 1| 8° Y.) 29; The Gratitudine, 3 C. Rob. 
Pet w(lesS)) 886.00 uks edea Sor 62. The Gustavia, 11 F. Cas. No, | 240,165 Reprint 450; The Blephanta, 
52. Bristowe v. Butler, 1 New- 5,876, Blatchf. & H. 189; The Mary,|15 Jur. 1185; Hussey yv. Christie, 9 


foundl. 19. 


53. The Draco, 7 F, Cas. No. 4,057, 
2 Sumn. 157; Eneas v. The Charlotte 
Minerva, 8 F. Cas. No. 4,483; The 
Mary, 16 F. Cas. No. 9,187, 1 Paine 
671; The Panama, 18 F. Cas. No. 10,- 
708, Olcott 343. 


[a] Thus (1) a bottomry bond giy- 
en by the owner to the master to se- 
cure certain advances and wages due 
to him is valid. Miller v. The Re- 
becca, 17 F. Cas. No. 9,587, Bee 151. 
(2) Mercantile or other debts may be 
secured by a bottomry bond given by 
the owner. Forbes v. The Hannah, 
9 F. Cas. No. 4,925, Bee 348. 


54. HEneas v. The Charlotte Min- 
erva, 8 F. Cas. No. 4,483; Greeley 
v. Waterhouse, 19 Me. 9, 36 AmD 730, 


[a] Pledge of vessel for money to 
purchase a cargo is proper. The 
Mary, 16 F. Cas. No. 9,187, 1 Paine 


16 EF. Cas..No. 9,187;,'1 Paine 671; The 
oy 18 F. Cas. No. 10,654, 3 Mason 


[a] Substituted master may give 
the bond. The Rubicon, 3 Hage. Adm. 
9, 166 Reprint 311. 


[b] In absence of master, mate 
may, in a case of capture and recap- 
ture, bottomry the ship for payment 
of salvage. Parmenter v. Todhunter, 
1 Campb. 541, 170 Reprint 1050. 


[c] Master acts as agent alone of 
owner of the ship, and not as to the 
cargo, in borrowing money on bot- 
tomry to pay for repairs on the ship. 
Benson v. Duncan, 3 Exch. 644, 154 
Reprint 1003. 


[ad] Effect of arrest.—(1) A mas- 
ter under arrest at the suit of the 
bondholder may execute a valid bond 
(The Heart of Oak, 1 W.. Rob. 204, 
166 Reprint 549), (2) since such ar- 


East 426, 103 Reprint 636, 13 Ves. Jr. 
599, 33 Reprint 417. 


_[a] Origin of doctrine was the de- 
cision of The Gratitudine, 3 C. Rob. 
240, 165 Reprint 450. See Schmidt v. 


.The George Nicholaus, 21 F. Cas. No. 


12,463 (so saying). c 


{b] Bond given to meet expenses 
caused by cargo owners’ delay.— 
Where the master was obliged to sell 
part of the cargo abroad to defray 
the ship’s expenses and gave a bond 
on the ship and freight for further 
advances, the owners of the cargo, if 
they caused the delay which occa- 
sioned the expenses, cannot refuse 
payment of any part of the freight or 
deduct it from the sum due on the 
bond. The Angerona, 1 Dods. 382, 165 
Reprint 1349. 


73. Hussey v. Christie, 9 Bast 42 
103 Reprint 636, 13 Ves. Jr, 599,33 Re: 
print 417. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the ship and freight are insufficient,’ and such pow- 
er is not affected by the fact that he has an oppor- 
A master appointed in a for- 
eign port by the consul of the country to which the 
ship belongs has the same powers as to bottomry 
bonds as one appointed directly by the owner.7® 


[§ 469] b. Extent and Limitation of Authority— 
As statutes in some jurisdictions 
provide,’* a bottomry bond can be given by the 
master of the vessel in,78 and only in,*® case of ne- 
cessity and great distress,8° abroad,*! at sea,’2 or 
in a foreign port,*? where the owner is not present’* 


tunity to tranship.7® 


(1) In General. 


74. 
166 Reprint 682. 


75. Schmidt v. The George Nichol- 
aus, 21 F. Cas. No. 12,463. 


' [a] Beason for rule.—If the possi- 
bility of transhipment could affect the 
power to hypothecate the cargo, then 
the rule that the master may in case 
of necessity hypothecate his cargo for 
repairs of his ship would be abrogat- 
ed because he would at all times 
have it in his power to tranship the 
cargo on board another ship. Schmidt 
v. The George Nicholaus, 21 F. Cas. 
No. 12,463. 


76. The Jacmel Packet, 13 F. Cas. 
No. 7,154, 2 Ben. 107. ; 


77. See statutory provisions. 


78 Grace v. The Mauna Loa, 76 
Fed. 829; The Boston, 3 F. Cas. No. 
1,669, 1 Blatchf. & H. 309; Canizares 
v. The Santissima Trinidad, 5 F. Cas. 
No. 2,383, Bee 353; Forbes v. The 
Hannah, 9 F. Cas. No. 4,925, Bee 348; 
Putnam v. The Polly, 20 F. Cas. No. 
11,482, Bee 157; .Schmidt v. The 
George Nicholaus, 21 F. Cas. No. 12,- 
463; Reade v. Commercial Ins. Co., 3 
WoOhms je CNiee Yi comes. os eA 4 9ib:s 
Bridgeman’s Case, Hob. 11, 80 Reprint 
162; Anonymous, Holt K. B. 650, 90 
Reprint 1260, 3 Salk.-23, 91 Reprint 
668; Dobson v. Lyall, 3 Myl. & C. 453 
note, 14 EngCh 454 note, 40 Reprint 


1003 note, 2 Phila. 323 note, 22 EngCh\ 


323 note, 41 Reprint 967 note. See 
Fontaine v. Columbian Ins. Co., 9 
Johns. (N. Y.) 29 (dictum). 


[a] Facts held to constitute neces- 
sity.—The Northern Light, 106 Fed. 
748; The Magoun, 9 F. Cas. No. 5,163; 
The Angerona, 1 Dods. 382, 165 Re- 
print 1349. 


[b] Consent of managing part 
owner to a bottomry bond binds the 
coowners and is strong evidence of 
the necessity of the bond. The Royal 
Arch, Swab. 269, 166 Reprint 1131. 


79. The Aurora, 1 Wheat. (U. S.) 
96, 4 L. ed. 45; The Lykus, 36 Fed. 
919; The Archer, 23 Fed. 350, 23 
Blateht. “186; —Burke v. ‘The’ M. P. 
Rich, 4 FY Cas. No. 2,161, 1 Cliff. 308; 
The Fortitude, 9 F. Cas. No. 4,953, 3 
Sumn. 228; The Mary, 16 F. Cas. No. 
9,187, 1 Paine 671; Naylor v. Baltzell, 
17> Be Cag =No, -L0,061,) Taney, 55; 
O’Hara v. The Mary, 18 F. Cas. No. 
10,467, Bee 100; Patton v. The Ran- 
dolph, 18 F. Cas. No. 10,837, Gilp. 457; 
Ross v. The Active, 20 F. Cas. No. 12,- 
071; 2 Wash. C. C. 226; Rucher vy. 
Conyngham, 20 F. Cas. No. 12,106, 2 
Pet. Adm. 295; Marziou v. Pioche, 8 
Cal. 522; Cupisino v. Perez, 2 Dall. 
(Pa.) 194, 1 L. ed. 345; Lyall v. Hicks, 
27 Beav. 616, 54 Reprint 244; The 
Reliance, 3 Hagg. Adm. 66, 166 Re- 
print 331; The Nelson, 1 Hags. Adm. 
169, 166 Reprint 61. 

a Anticipated necessity for 
pal will not justify giving the bond. 
Gibbs v. The Texas, 10 F. Cas. No. 5,- 
385, Crabbe 236. 


The Dowthorpe, 2 W. Rob. 73,1] 
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. 


80. Tunno v. The Mary, 24 F. Cas. 
No. 14,237, Bee 120. 


81. The Archer, 
Blatchf. 186. 


82. White v. Cole, 24 Wend. (N. 
Y.) 116; Watkinson y. Bernadiston, 
2 P. Wms. 367, 24 Reprint 769. And 
see infra § 475 text and note 78. 


_{[a] Great Lakes.—(1)° Since the 
Great Lakes are not a part of the 
high seas (White v. Cole, 24 Wend. 
(N. Y.) 116), (2) bottomry does not 
apply to vessels plying such waters 
(White v. Cole, supra). 


83. The Grapeshot v. Wallerstein, 
OF Walley (CUI) Bb29 > nL 9 el ered. Gols 
The Archer, 23 Fed. 350, 23 Blatchf. 
186; Burke v. The M. P. Rich, 4 F. Cas. 
No. 2,161, 1 Cliff. 308; Forbes v. The 
Hannah, 9 F. Cas. No. 4,925, Bee 348; 
The Fortitude, 9 F. Cas. No. 4,953, 3 
Sumn. 228; The Gustavia, 11 F. Cas. 
No. 5,876, 1 Blatchf: & H. 189; O’Hara 
v. The Mary, 18 F. Cas. No. 10,467, 
Bee 100; Ross v. The Active, 20 F. 
Cais Not” 2071s 2) Wash: —6.= OF 22/6" 
Rucher v. Conyngham, 20 F. Cas. No. 
12,106, 2 Pet. Adm, 295; Reade v. Com- 
mercial Ins. Co., 3 Johns. (N. Y.) 352, 
9 AmD 495. 


[a] 
The American rule is that all ports 
other than those of the state where 
the vessels belong are foreign. Burke 
Veuve Pe Rich) 4B Cass NO ua. OL,. 
Cliff. 308; The Hilarity, 12 F. Cas. No. 
6,480, 1 Blatehf. & H. 90; The William 
& Emmeline, 29 F. Cas. No. 17,687, 
Blatchf. & H. 66. See Selden v. Hen- 
drickson, 21 PS Cas. No, 125639, —1 
Brock. 396 (subject to other limita- 
tions, a ship belonging to a port in 
Virginia may be hypothecated by the 
master for money lent to make re- 
pairs, in New York, that are necessary 
to enable her to pursue the voyage). 
(2) The English rule is that the mas- 
ter may hypothecate ship and cargo, 
although lying in a part of the coun- 
try in which the owners reside. La 
Ysabel, 1 Dods. 273; The Rhodaman- 
the, 1 Dods. 201, 165 Reprint 1283; 
The Oriental, 7 Moore P. C. 398, 13 
Reprint 934; The Trident, 1 W. Rob. 
29, 166 Reprint 484. (38) Jersey is a 
foreign port within the rule. The 
Barbara, 4 C. Rob. 1, 165 Reprint 514. 


84. Patton v. The Randolph, 18 F. 
Cas. No. 10,837, Gilp. 457; Ross v. 
The Active, 20 F, Cas. No. 12,071, 2 
Wash. C. C. 226. 


Boreal v. The Golden Rose, 3 F. 
Cas. No. 1,658, Bee 131; Selden v. 
Hendrickson, 21 F. Cas. No. 12,639, 
{ Brock. 396; The Faithful, 31 L. J. 
Adm. 81. 

86. Lyall v. Hicks, 27 Beav. 616, 54 
Reprint 244. 

87. See infra § 471. 


88. Boreal v. The Golden Rose, 3 
F, Cas. No. 1,658, Bee 131; The Bos- 
ton, 3 F; Cas. No. 1,669, 1 Blatchf. & 
H. 309; Dobson v. Lyall, 3 Myl. & C. 
453 note, 14 EngCh 454 note, 40 Re- 


23 Fed. 350, 23 


What ports are foreign.—(1) 
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and has no representative®® with funds,’* and is 
not easily communicated with,8? and when he has 
no other means at his command,*’ nor any funds 
or credit of his owner’® or of his own,®® nor any 
other means of getting money,®! such as advances 
on the freight or passage money,??, and there ar 
no goods of his own®? or of his owner on board,?* 
but if he has money on board belonging to shippers, 
he is not bound to apply it to the ship’s necessities 
before borrowing on bottomry, at least if not equal 
to the amount of repairs.®® 
given by the master before the voyage is begun,?® or 


So the bond cannot be 


print 1003 note, 2 Phil. 323 note, 22 
EngCh 323 note, 41 Reprint 967 note. 


89. Thomas v. Osborn, 19 How. 
(U. 8.) 22, 15 L. ed. 534; The Aurora, 
1 Wheat. (U. S.) 96, 4 L. ed. 45; The 
Archer, 23 Fed. 350, 23 Blatchf. 186; 
Burke v. The M. P. Rich, 4 F. Cas. 
No. 2,161, 1 Cliff. 308; The Fortitude, 
9. E Casi No, ° 45953, “8. Sumin.) 223 
Gibbs v. The Texas, 10 F. Cas. No. 
5,385, Crabbe 236; The Gustavia, 11 
F. Cas. No. 5,876, 1 Blatehf. & H. 189; 
The Packet, 18 F. Cas. No. 10,654, 
3 Mason 255; Patton v. Randolph, 18 
F. Cas. .No. 10,837, Gilp. 457; Ross 
v. The Active, 20 F. Cas. No. 12,071, 
2 Wash. C. C. 226; Harned v. Church- 
man, 4 La. Ann. 310, 50 AmD 573; 
The Hersey, 38 Hagg. Adm. 404, 166 
Reprint 455. 


[a] Total want of sufficient credit 
(1) is essential to the validity of the 
bond. The Santissima Trinidad, 5 
F. Cas. No. 2,383; Forbes v. The Han- 
nah, 9 F. Cas. No. 4,925, Bee 348; 
O’Hara v. The Mary, 18 F. Cas. No. 
10,467, Bee 100. (2) The master is 
bound to ascertain whether supplies 
can be procured on the personal cred- 
it of the owner before he resorts to 
a bottomry bond as security for their 
amount. The Ship Eliza, 1 Moore P. 
Cy 6.02 Reprint i2, 


90. Burke v. The M, P. Rich, 4 F. 
Cas. No. 2,161, 1 Cliff. 308; Forbes v. 
The Hannah, 9 F. Cas. No. 4,925, Bee 
3848; The Packet, 18 F. Cas. No. 10,- 
654, 3 Mason 255; Harned v. Church- 
man, 4 La. Ann. 310, 50 AmD 573. 


91. Burke v. The M. P. Rich, 4 F. 
Cas. No. 2,161, 1 Cliff. 308; Gibbs v. 
The Texas, 10 -F.. Cas... No. ~5,885, 
Crabbe 236; Rucher v. Conyngham, 
20 F.> Cas. No. 12,106, :2 “Pet, (Adm: 
295; Harned iv. Churchman, 48a. 
Ann. 310, 50 AmD 573. 


92. Burke v. The M. P. Rich, 4 F. 
Cass Nol 2 LOL) te Clift. 3082 


93. Rucher vy. Conyngham, 20 F, 
Cas. No. 12,106, 2 Pet. Adm. 295; Cu- 
pisino v. Perez, 2 Dall. (Pa.) 194, 1 
L. ed. 345. 


94. Rucher v. Conyngham, 20 F. 
Cas. No. 12,106, 2 Pet. Adm. 295. But 
see The William & Emmeline, 29 F. 


Cas> (Now UGGS ty Blaten tf. sce Eno 
(dictum). 
95. The Packet, 18 F. Cas. No. 10,- 


654, 3 Mason. 255. 


96. Turnbull v. The Enterprise, 24 
F. Cas. No. 14,242, Bee 345; Lister v. 
Baxter, Str. 695, 93 Reprint 789. Com- 
pare The Jenny, 2 W. Rob. 5, 166 Re- 
print 658 (approving such bond for 
lack of objection by the owners, but 
popes opinion on the text proposi- 
tion). 


[a] Bottomry bond upon ship, 
freight, and cargo for necessary re- 
pairs to the ship executed after the 
repairs done and the contract of af- 
freightment but before actual ship- 
ment of the cargo is bad as to the 
cargo. The Jonathan Goodhue, Swab, 
355, 166 Reprint 1165. 
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contrary to instruction,®?? in the home port,°* or, 
formerly,®® in those places where the owners reside,* 
or have eredit,2 even for those necessities without 
which the vessel cannot proceed to sea.* 
it is no objection to a bottomry by the master for 
necessary repairs in a foreign port that the loan 
was effected after the same were made,* and in a 
case of necessity, the master of a ship may hypothe- 
cate her as well at the port of destination as at any 
It has been said that the law 
invests the master with a reasonable discretion as 
to the manner of obtaining the necessary repairs.® 


[§ 470] (2) Meaning of “Necessity.” In the fore- 
going rule’ the term “necessity” has a twofold mean- 
ing;® there must be a necessity of obtaining repairs 
or supplies in order to prosecute the voyage,® a ne- 
cessity as would induce a prudent owner to provide 
funds for the cost of them on the security of the 
ship,!° although the necessity for supphes to support 
a bottomry bond need not have been so urgent that 


other foreign port.® 


97. The Astoria, 281° Fed. 
Grace v. The Mauna Loa, 76 Fed, 829. 


98. Knight v. The Attila, 14.F. Cas. 
No. 7,881, Crabbe 326; The Lavinia 
Veeibarclay. lb MeeCase INOw 8al25,0 2 
Wash. CoC. 49 The® Panama, 187 1, 
Cas. No. 10,703, Olcott 343. 


[a] Reason for rule.—In the home 
port the owner is presumed to be 
present. The Panama, 18 F. Cas. No. 
10,703, Olcott 343. 


99. Wallace v. Fielden, 7 Moore P. 
C. 398, 13 Reprint 934. 


1. Porbes! v.. ‘The -Hannah, 9) ER: 
Cas. No. 4,925, Bee 348; The Lavinia 
Ve Barclay, ston en (Case INOwrorlao, «aL: 
Wash. C. C. 49; Rucher v. Conyngham, 
20 EF. Cas. No. 12,106, 2 Pet; Adm, 295; 
Turnbull v. The Enterprise, 24 F. Cas. 
No. 14,242, Bee 345. 


Communication with owner as mod- 
ern rule of distinction see infra § 
471. 


2. The Sydney Cove, 
165 ‘Reprint 1396; The Nelson, 1 
Hage. Adm. 169, 166 Reprint 61; 
Soaresnyv. Rann, 3 Moore Pie. 12°13 
Reprint 1; The Ship Eliza, 1 Moore 
Tee Late prlint, | ilizs 


3. Turnbull v. The Enterprise, 24 
F. Cas. No. 14,242, Bee 345. 


4 The Kathleen, 13 F. Cas. 
7,624, 2 Ben, 458. 


5. Reade v. Commercial Ins. 
3 Johns. (N. Y.) 352, 8 AmD 495. 


6. The Packet, 18 F. Cas. No. 
654, 3 Mason 255. 


7. See supra § 469. 


8. Burke v. The M. P. Rich, 4 F. 
Cas. No. 2,161, 1 Cliff. 308; The Forti- 
cude, 9) E. Cais:-No. 4,953, 3: Sumn. 228° 
Ross v. The Active, 20 F. Cas. No. 12,- 
Of 2avyach. +-C.1G. 226. 


9. Burke v. The M. P. Rich, -4 F. 
Cas eNOwm2 lot ele litt .5 088. Dhe mia 
vinia v. Barclay, 14 F. Cas. No. 8,125, 
1 Wash. C. C. 49; Harned vy. Church- 
man, 4~La. Ann. 310, 50 AmD 573; 
Cupisino v. Perez, 2 Dall. (Pa.) 194, 
1 lL. ed. 345. See also Naylor vy. Balt- 
zell, 17 F. Cas. No. 10,061, Taney 55 
(where it is necessary for the inter- 
est of the owner, or there is reason- 
able ground to believe it will be for 
his interest). 


fa] Other statement.—Necessity 

is used in its ordinary legal meaning 
of a high degree of need arising when 

. choice is to be made of one of sev- 


AeDOdss AL 


No. 
€or; 


10,- 


SHIPPING 


However, 


618;) eral alternatives, under the peril of] 


severe loss if a wrong choice should 
be made. The Karnak, Li: R. 2 P. GC: 
505. 

10. 
Blake, 107 U. 
Ty. edt 59a 


St. Thomas Bank v. The Julia 
S418 M2 SCE 6922.7 
The Grapeshot v. Waller- 
steiny: 9 Wall (US 5s 129) Womies ed: 
651; The Fortitude, 9 F. Cas. No. 4,- 
953, 3 Sumn. 228; Webster v. See- 
kamp, 4 B. & Ald. 352, 6 ECL 515, 
106 Reprint 966. 


[a] Absolute or indispensable 
necessity.—(1) Such necessity does 
not mean that the bond is limited to 
cases of absolute or indispensable 
necessity (The Fortitude, 9 F. Cas. 
No. 4,953, 3 Sumn. 228), (2) but ex- 
tends to cases of reasonable and prop- 
er things (The Fortitude, supra). 


[b] Supplies are necessary when 
they are fit and proper for the serv- 
ice in which the vessel is engaged, 
and such as a prudent owner would 
order. The Medora, 16 F. Cas. No. 


9,391, 1 Sprague 138. 


Ils “Thomas vy. Gittines, 23) R. Cas: 
No. 13,897, Taney 472. 


12. Burke v. The M. P. Rich, 4 
EY Cais.) Not 12;161,04" Cliff) 808s thie 
Fortitude, 9 F. Cas. No. 4,953, 3 Sumn. 
228; The Lavinia v. Barclay, 14 F. 
CasyNow shli2 5. SE aWashh CuGwr4oe 


13. See supra § 469. 


14. The La Ysabel, 1 Dods. 273, 165 
Reprint 1308; The Oriental, 7 Moore 
P. C. 398, 138 Reprint 934. 


Former rule of locality of port see 
supra § 


15. The La Ysabel, 1 Dods. 273, 165 
Reprint 1308; Wallace v. Fielden, 7 
Moore P. C. 398, 13 Reprint 934. 


16. Grace v. The Mauna Loa, 76 
Fed. 829; The Giulio, 27 Fed. 318; 
The Archer, 23 Fed. 350, 23 Blatchf. 
186; The C. M. Titus, 7 Fed. 826; The 
Circassian, 5 F. Cas. No. 2,724, 3 Ben. 
39383 The vPanama ay Rion k. Cc. £998 
See also The Karnak, L. R. 2 P. C. 
505 (referring to the possibility of 
communication). But see The Eu- 
reka, 8 F. Cas. No. 4,547, 2 Lowell 
417 (holding the rule in the 'United 
States not settled); Goodwin vy. The 
United States, 6 Ct. Cl. 146 [aff 17 
Wall. 515, 21 L. ed. 669] (asserting 
that the rule of communication does 
not apply to bonds as to ships). Con- 
tra Glasscott v. Lang, 2 Phil. 310, 22 
EngCh 310, 41 Reprint 962. 


[§§ 469-471. 


the vessel must have been lost to the owner without 
them;1! and a necessity, from inability to procure 
the required funds in any other way, of resorting 
to a bottomry bond.*? 


[§ 471] ¢. Necessity of Communication with 


Owner. While all maritime ports other than those 
of the state where the vessel belongs are foreign to 
the vessel, within the rule permitting bottomry by 
the master only in a foreign port,*® the validity of 
a hypothecation bond does not rest on the locality of 
the port alone at which it is effected,** but on the 
difficulty of communication between the master and 
the owney,’® and a master has no authority to bot- 
tomry the ship, where he does not communicate with 
the owner of the-vessel,!® or her charterer,'’ or to 
hypothecate the cargo without communicating with 
the owner of the cargo,'® or the consignee,*® if ¢om- 
munication be practicable,?° within a reasonable 
time,”! stating the necessity for the expenditure and 
for the hypothecation.22. Thus, where no sufficiently 


17. See The Northern Light, 106 
Fed. 748 (where communication with 
a charterer was impossible). 


18. The Julia -Blake, 14 F. Cas. 
No. 7,578, 16 Blatchf. 472 [aff 107 U. 
S. 418" 2 > SC 692. Vat ireds a bSoN- 
The Onward, L. R. 4 A. & E. 38; The 
Lizzie, L. R. 2 A. & E. 254; The Ham- 
burg, Brown. & L. 253, 167 Reprint 
362) e20 Moore) sb. Co Ne asa so eee 
Reprint 911; The Nuova Loanese, 17 
Jur. 263; In re Cargo ex The Olivier, 
Lush. 484, 167 Reprint 219; The Bona- 
parte, 8 Moore P. C. 459, 14 Reprint 
175. See also The Eureka, 8 F. Cas. 
No. 4,547, 2 Lowell 417 (rule not set- 
tled in United States); Karnak, L. R. 
2 P. C. 505 (referring to the possibil- 
ity of communication). 


[a] Well considered case.—The 
Olivier, Lush. 484, 167 Reprint 219. 


[b] Rule applied (1) to a char- 
tered government transport. Good- 
win v. The United States, 6 Ct. Cl. 
146 [aff 17 Wall. 515, 21 L. ed: 669]. 
(2) To contract for pumping out canal 
boat and repairing leaks; and the 
lender who could have learned on in- 
quiry who and where the shipper or 
owner was, having failed to make 


‘such inquiry, is bound by the facts 


asi_they were. (Ehe "C7 eMe itus ag 
Fed. 826. 
19. In re The Olivier, Lush. 484, 


167 Reprint 219. 


20. The Northern Light, 106 Fed. 
748; The Julia Blake, 14 F. Cas. No. 
1,018 16 Blatebt. 472 faff.107) Us Ss 
AVG a2 SCE 692) 127) Ie eds So5q> *Ehe 
La Ysabel, 1 Dods. 278, 165 Reprint 
1308; The Panama, L. R. 3 P. Cc. 199. 


fa] Allegation that owner was in- 
solvent is no excuse for not commu- 
nicating unless he has been judicially 
declared insolvent and the ownership 
of the vessel vested in his assignees 
to whom such notice must be given. 
The Panama, L. R. 3 P. GC. 199 


seek The Northern Light, 106 Fed. 
22. The Julia Blake, 14 F. Cas. No. 


7,578, 16 Blatehf.. 472 [aff"107 WU. ’'S, 
418, 2 SCt 692, 27 L. ed. 595]; Klein- 
wort v. The Cassa Marittima, 2 App. 
Cais. sLb6. 


[a] Notice held sufficient.—The 
Bonaparte, 8 Moore P. C. 459, 14 Re- 
print 175. 


[b] Statement held insufficient.— 
A mere statement of injuries sus- 
tained by the ship and of the conse- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 471-473] 


speedy means of communication exist between the 
place where the vessel is in distress and the place 
of residence of the owner, the master may raise mon- 
ey on bottomry without first notifying the owner.2* 
The possibility of communication must be construed 
by estimating the cost and risk incidental to delay 
from the attempt and the probability of failure after 
every exertion made.** It is a question which must 
be decided by the circumstances of each particular 
case.”> The mortgagee of a ship cannot, for the pur- 
poses of such previous communication as is neces- 
sary between the party hypothecating the ship and 
the owner, be deemed an owner, although it may be 
otherwise if the mortgagee is also the ship’s agent 
and agent for the owner.?® 


[§ 472] d. Interest in Vessel or Cargo. A _ bot- 
tomry bond, executed by the master of a ship, as 
master, although he is at the time owner also, will 
impart to the holder the same rights and privileges 
as if given in the character of owner ;27 and the mas- 
ter who is also part owner may create a bottomry on 
his own interest without the existence of any neces- 
sity for a bottomry.?® 


[§ 473] E. Purpose for Which Bond May Be 
Given—1l. Rule Stated. In general, the purpose for 
which the bond may be given by the master is, as 
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statutes in some jurisdictions provide,?® to ef- 
fectuate the objects of the voyage,*® or the safety 
and security of the ship,*! subject to the limitation 
that port charges or dues and other disbursements 
necessary to enable the ship to prosecute her voy- 
age®* may be allowed. Thus the bond may be for 
repairs ;** supplies;*4 to enable her to leave a port 
where she is detained;** to free the ship from ar- 
rest;*° to enable the voyage to be prosecuted;*7 for 
pumping out the boat and repairing leaks;?* un- 
loading of the outward ecargo;?® to meet consul’s 
charges ;*° or to relieve the vessel and cargo from 
the liens of salvors and prevent delay and expense 
in their enforcement;*' and on the necessary aban- 
donment of the voyage in a foreign port after re- 
pairs made, the master may hypothecate the vessel 
for the purpose of getting her back to the owners, 
or for a voyage to a place where she can be sold with- 
out sacrifice.*? However, a master cannot mortgage 
or hypothecate the ship for the benefit of the cargo,*? 
or for a debt of his own,** even though its nonpay- 
ment might prevent his returning with the ship.*® 
Disbursements must be for charges for which the 
owner or master of the ship is liable; those for 
which the consignee of the cargo is liable are not 
the subject of bottomry.*® Adjudications of partic- 
ular items as properly*’ or improperly included in 


quent necessity for repairs entailing 

considerable expense without stating 

that a bottomry bond is proposed is 

not sufficient communication. Klein- 

wort v. The Cassa Marittima, 2 App. 

Poet The Onward, L. R. 4 A. & 
+ 38. 


23. Elwell v. The Georgia, 32 Fed. 
Ue The Staffordshire, L. R. 4 P. C. 
24r Dp nepicarnak wish cae On S05: 
25. The Hamburg, Brown. & L. 253, 
167 Reprint 362, 2 Moore P. C. N. 8S. 
289, 15 Reprint 911. 


26. The Staffordshire, L. R. 4 P. 
C39 4: 


27. Hurry v. The John & Alice, 12 
TE CASteINOw O90, a Wins. Oo, Gs 293; 
The Panama, 18 F. Cas. No. 10,703, Ol- 
eott 343. But see The Archer, 23 Fed. 
350, 23 Blatchf. 186 [rev 15 Fed. 276] 
(even though the registered owner, 
where the status of master as mort- 
gagor was known to the lenders, the 
bond was given as master). 


28. The Kathleen, 14 F. Cas. No. 
7,624, 2 Ben. 458. 


Rule as to owner generally see su- 
pra § 467. 


29. See statutory provisions. 


30. The Aurora, 1 Wheat. (U. S.) 
96, 4 L. ed. 45; Rucher v. Conyngham, 
20 EF. Cas. No. 12,106, 2 Pet. Adm. 295; 
Selden v. Hendrickson, 21 F. Cas. No. 
22630 eli iprock. ©3965 sitlarnedt sv. 
Churchman, 4 La. Ann. 310, 50 AmD 
OMe 

31. The Aurora, 1 Wheat. (UV. S.) 
96,4 L. ed. 45; Rucher v. Conyngham, 
20 F. Cas. No. 12,106, 2 Pet. Adm. 295; 
Harned v. Churchman, 4 La. Ann. 310, 
50 AmD 573. 


32. The Edmond, Lush. 
Reprint 103. 


[a] Charges allowable.—(1) Bal- 
last. The Edmond, Lush. 211, 167 Re- 
print 103. (2) Discharging expenses 
of outward cargo. The Edmond, su- 
The Edmond, 


211) 16%, 


ra. (3) Lighterage. 
ehgoas (4) Towage. The Edmond, 
supra. 

33. The Fortitude, 9 F. Cas. No. 


* 


4,953, 3 Sumn. 228; Gibbs v. The 
Nexacw LOE @as: INO sso, Orapbe 
236; The Packet, 18 -F. Cas. No. 1/0,- 


654, 3 Mason 255: Patton v. The Ran- 
dolph, 18 F. Cas. No. 10,837, Gilp. 457; 
Schmidt v. The George Nicholaus, 21 
F. Cas. No. 12,463; Selden v. Hendrick- 
Ssonme2d yhnCas. (No. yil2639,8= Brock. 
396; The William & Emmeline, 29 F. 
GAshe Noy ele Coie lavehia cin ior 
Harned v. Churchman, 4 La. Ann. 310, 
50 AmD 573; Fontaine v. Columbian 
base Coy, BY Aewinss (ON sO) Sk 


34. The Fortitude, 9 F. Cas. No. 4,- 
953, 8 Sumn. 228; Gibbs v. The Tex- 
as, 10 F. Cas. No. 5,385, Crabbe 236; 
Harned v. Churchman, 4 La. Ann. 310, 
50 AmD 573. 


35. Gibbs v. The Texas, 10 F. Cas. 
No. 5,385, Crabbe 236. 


* 36. The Hersey, 3 Hagg. Adm. 404, 
166 Reprint 455; In re Cargo ex The 
Sultan, Swab. 504, 166 Reprint 1235; 
The Osmanli, 3 W. Rob. 198, 166 Re- 
print 937. But see The Augusta, 1 
Dods. 283, 165 Reprint 1312 (the mere 
fact that by the law of the port in 
which the bond is given the ship may 
be detained does not validate a bond 
otherwise invalid). 


87. The C. M. Titus, 7 Hed. 826; 
Hurry v. The John & Alice, 12 F. Cas. 
No. 6,923, 1 Wash. C. C. 293; Knight v. 
The Attila, 14 F. Cas. No. 7,881, Crab- 
be 326; Walden v. Chamberlain, 28 F. 
Cas. No. 17,055, 8 Wash. C. C. 290 [aff 
1 Wheat. 96, 4 L. ed. 45]; Marziou v. 
Pioche, 8 Cal. 522; Davies v. Soelberg, 
24 Wash. 308, 64 P 540; The Edmond, 
Lush. 211, 167 Reprint 103. 


38. The C. M. Titus, 7 Fed. 826. 


39. The Edmond, Lush. 211, 
Reprint 103. 

40. The Zodiac, 
166 Reprint 114; The Gauntlet, 
Rob. 82, 166 Reprint 893. 


41. The Clotilda, 5 F. Cas. No. 2,- 
903, 1 Hask. 412. 


42. The Robert L. Lane, 20 F. Cas, 
No. 11,892, 1 Lowell 388. 


[a] Where voyage is broken up by 
capture and compulsory sale of the 
cargo, the master may hypothecate 
the ship for money advanced to en- 


167 


1 Hage. Adm. 320, 
Ww. 


ww 


able him to return home with her. 
Crawford v. The William Penn, 6 F. 
Cas. No. 3,373, 3 Wash. C. C. 484. 


43. See supra § 468. 
44. King v. Perry, 3 Salk. 23, 91 


Reprint 669; The Hersey, 3 Moore P. 
Cy 795 ds Reprinters4. 


[a] Advance of money to master 
for alleged services in taking care of 
the cargo and for personal expenses is 


not allowed as charges on cargo. The 
Sie ae Lush. 115, 167 Reprint 
45. Dobson v. Lyall, 3 Myl. & C. 


453 note, 14 EngCh 453 note, 40 Re- 
print 1003 note, 2 Phil. 323 note, 22 
EngCh 323 note, 41 Reprint 967 note; 
Gore v. Gardiner, 3 Moore P. C. 79, 
13 Reprint 37. 


46. The Edmond, Lush. 
Reprint 103. 


47. See cases infra this note. 


[a] Items held properly included. 
—(1) Advertising for a master (The 
Edward Albro, 8 F. Cas. No. 4,290, 10 
Ben. 668), (2) for bottomry (The Ed- 
ward Albro, supra), (3) and for bills 
against the ship (The Edward Albro, 
supra). (4) Bill for drawing the 
bond and the stamps on it. The Ed- 
ward Albro, supra. (5) Butcher’s bill 
(The Edward Albro, supra), (6) even 
though the items thereof are not giv- 
en, when shown to be correct (The 
Edward Albro, supra). (7) Commis- 
sions for procuring freight. The Ed- 
ward Albro, supra. (8) Commissions 
for procuring the loan on bottomry. 
DhesVuUbaywe sO Cas. Non USsloo sere 
Blatchf. 352. But see The Roderick 
Dhu, Swab. 177, 166 Reprint 1082 
(where, on taking the accounts in a 
bottomry suit, it was found that, 
after reducing the commission charged, 
by the ship’s agent, which was ex- 
cessive, nothing was due on the bond, 
the bond was invalid). (9) Commis- 
sions, without interest, paid the mas- 
ter by a bondholder and transferred 
to the owner. The EFureka, 8 F. Cas. 
No. 4,547, 2 Lowell 417. (10) Cost of 
insurance, when stipulated in the 
bond. The Robert L. Lane, 20 F. Cas, 
No. 11,892, 1 Lowell 388. Contra The 
Serafina, Brown. & L. 277, 167 Re- 


211, 167 
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a bottomry bond‘® will be found in the notes below. 


[§ 474] 2. Security for Preéxisting Debt. While 
the general rules that the master of a vessel cannot 
hypothecate for a preéxisting debt, but only for ad- 
vances made at the time the necessity existed,*® it 
is no objection that the advances were made from 
time to time before it was executed, if the original 
understanding was that the whole sum should be ulti- 
mately thus secured,®° even when the bond purports 
to protect a direct loan or to secure existing debts ;°* 
and it has been held that it matters not at what 
time the loan is made if the risk of the voyage be 
subsequently taken and if the transaction be not a 
cloak to cover usury, gaming, or fraud, and if the 
advance be in good faith for a maritime premium,°*” 
but a bottomry bond executed by the master is invalid 
as to items for advances made without an agreement 
or reasonable expectation that they were to be se- 
cured by hottomry.°* Thus, where moneys for nec- 
essary repairs have been advanced on the credit of 
the vessel owners, a bottomry bond subsequently giv- 
en therefor by the master is void,°®+ and the same rule 
applies where the advances were on the credit of the 
consignees;°° and generally goods supplied in the 


print 362. (11) Expenses of survey 49. 


and cost of repairs. The Edward Al- 
bro, supra. (12) Funeral expenses of 
former master who died while the 
ship was in port. The Edward Albro, 
supra. (13) Steyedore’s bill for tak- 
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Greely v. Smith, 10 F. Cas. No. 
5,750, 3 Woodb. & M. 236; 
The John & Alice, 12 F. Cas. No. 6,- 
923501 Washes Co e293; 
2 W. Rob. 34, 166 Reprint 668. 
see Conard v. Atlantic Ins. Co., 1 Pet. 


[§§ 473-475 


first instance on personal security alone cannot aft- 
erward be made the subject of bottomry;°° but the 
fact that the moneys loaned on a bottomry bond were 
on the personal credit of the master has been held 
to make no difference if the advance was made on a 
contract for a bottomry bond.®*? Bottomry bonds 
given by successive masters for repairs done by or- 
der of their predecessors who had died are valid.°* 
A bottomry bond given to pay a former one must 
stand or fall with the first hypothecation, and the 
subsequent lender can claim only on the same ground 
with the former,®® and thus the payment of a hypoth- 
ecation is not a valid consideration for a new hypoth- 
ecation, unless it appears that the former one was 
valid.®° 


[§ 475] F. Capacity or Authority To Take Bond 
—1l. General Rules. Where the consignee is bound 
to advance freight due on the cargo,®* he cannot, be- 
fore payment thereof, advance money to the owner 
on maritime interest;°? nor can a consignee do so 
who has funds in his hand to secure advances made 
by him for the vessel;®* and, although there may be 
a state of facts under which consignees may advance 
on bottomry®* and although the consignee of a ves- 


Y.) .116; The, Augusta, i, Dods iy 283; 
165 Reprint 1312. 


[a] _Debts owing upon personal 
credit bought up from ship’s credi- 
tors by the lender cannot be the sub- 


Hurry v. 


The Lochiel, 
But 


ing cargo on board (The Edward Al- 
bro, supra) (14) and for unloading the 
cargo, when necessary to ascertain 
the extent of damages (The Yuba, 30 
F. Cas. No. 18,193, 4 Blatchf. 352). 


Charge for insuring part of money 
lent on bond see infra note 48 [a] (4). 


48. See cases infra this note. 


[a] Items held improperly included. 
—(1) Advances for liabilities or ne- 
cessities anticipated to be needed. 
The Edward Albro, 8 F. Cas. No. 4,- 
290, 10 Ben. 668. (2) Amount paid 
for freight. The Edward Albro, su- 
pra. (3) Captain’s board bill on 
shore. The Edward Albro, supra; 
Furniss v. The Magoun, 9 F. Cas. No. 
5,163, Olcott 55. (4) Cash for scales, 
weights, and measures not shown to 
be necessary for the ship. The Ed- 
ward Albro, supra. (5) Charge for 
insuring part of the money lent on 
bottomry at a bottomry premium. 
The Boddington, 2 Hagg. Adm. 422, 
166 Reprint 298. (6) Commissions on 
obligee’s bill for supplies. The Ed- 
ward Albro, supra. (7), Commissions 
paid to the master by the bondholder 
(The Eureka, 8 F. Cas. No. 4,547, 2 
Lowell 417) (8) unless paid by master 
to owner (see supra note 47 [a] (9)). 
(9) Cost of suit against master to re- 
cover value of the freight. The Ed- 
ward Albro, supra. (10) Items of 
luxuries in obligee’s bill for supplies. 
The Edward Albro, supra. (11) Mon- 
ey furnished to the master not proved 
to have been used for the ship or 
loaned for its use. The Edward Al- 
bro, supra. (12) Money paid to lender, 
also a master of a vessel, to obtain 
his mate to take charge of the vessel 
.on which the bond was given. Elwell 
v. The Georgia, 32 Fed. 843. (13) 
Personal expenses of the master for 
cab hire (The Edward Albro, supra) 
(14) or liquors (The Edward Albro, 
supra). (15) Wages of master. Fur- 
niss v. The Magoun, 9 F. Cas. No. 5,- 
163, Olcott 55. 


Cost of insurance when stipulated 
in bond see supra note 47 [a] (10). 


386.4 Jun ed. 189, Laff 2. Cas No. 62, 
4 Wash. C. C. 662] (that the loan was 
applied in discharge of a prior loan 
makes no difference). 


[a] Debts incurred on previous 
voyage.—(1) Money lent for the pay- 
ment of debts incurred in a previous 
voyage is not a matter for bottomry 
(The Lochiel, 2 W. Rob. 34, 166 Re- 
print 668); (2) but the amount of a 
previous bond given in the same voy- 
age having been paid off may be in- 
cluded in a new bond given on the 
same (The Toivo, 1 Spinks 185, 164 
Reprint 108), (3) but not on a subse= 
quent, voyage (The Toivo, supra). 


» 60. The Virgin, 33 Pet: (U2 S253 
8 L. ed. 1036; The Edward Albro, 8 
F. Cas. No. 4,290, 10 Ben. 668; Hurry 
v. The John & Alice, 12 F. Cas. No. 
6,923; 1 Wash. CC. C. 293: The Panama, 
18 F. Cas. No. 10,703, Olcott 343; The 
Juba, 30 F. Cas. No. 18,193, 4 Blatchf. 
(small advances made on credit of 
ship without express reference to bot- 
tomry may be included in a subse- 
quent bond). 


[a] Waiver of right to bond.— 
Where money is advanced on an 
agreement for a bottomry bond, and 
the ship is permitted to go on 
without any attempt to enforce 
agreement, it is a waiver of the 
right, and the party cannot, on a sub- 
sequent voyage, insist on such bond 
for such advances. The Aurora, 1 
Wheat. (U. S.) 96, 4 L. ed. 45. 

tape geile, LOE Sy 


The Panama, No. 


.10,708, Olcott 343. 


52. Conrad v. Atlantic Ins. Co., 1 
Pet. 386, 7 L. ed. 189 [aff 2 F. Cas, 
No. 627, 4 Wash. C. C. 662]. 


53. The Circassian, 5. F. Cas. No. 
2,724, .3 Ben. 398; Gardner’ v. The 
White Squall, 9 F. Cas. No. 5,239. 


54. See supra § 470. 
55. See supra § 469. 
56. White v. Cole, 24 Wend. (N. 


See also The Vibilia, 1 W. Rob. 1 |. 


ject of bottomry. The Ocean, 2 W. 
Rob. 429, 166 Reprint 817. 


57. The Magoun, 9 F. Cas. No. 5,- 
163, Olcott 55. 


58. The Wakefield [cit The Ken- 
nersley Castle, 3 Hagg. Adm. 1, 8, 166 
Reprint 310]. 


59. The Aurora, 1 Wheat. 
96, 4. L., eds. 45. 


60. Walden v. Chamberlain, 28 F. 
Cas. No. 17,055, 3 Wash. C. C. 290 [aff 
1 Wheat. 96, 4 L. ed. 45]. .But see 
Dobson v. Lyall, 3 Myl. & C. 453 note, 
14 EngCh 453 note, 40 Reprint 1003 
note, 2 Phil. 323 note, 22 EngCh 323 
note, 41 Reprint 967 note (payment of 
one bottomry bond is a good consider- 
ation for a new bottomry bond). 


61. See infra § 856. 


62. The Lavinia v. Barclay, 15 R: 
Cas. No. 8,125, 1 Wash. C.-C. 49, 


{a] Where consignee of vessel em- 
ploys her as he sees fit, without ac- 
counting for her earnings, he cannot 
enforce bonds on the vessel taken by 
him for wages, port charges, insur- 
ance, and the like. Clark v. The Leop- 
ard, 5 F. Cas. No. 2,828. 


62. Hurry v. The John & Alice, 12 
Mn€as. No.16,923, dowWash. G6. iC i293. 


64. Clark v. The Leopard, 5 F. Cas. 
No. 2,828; The Lavinia v. Barclay, 15 
BR. Gas. No.. 8,125, 1 Wash. C. i€y “49% 
The St. Catherine, 3 Hage. Adm. 250, 
166 Reprint 398; The Nelson, 1 Hage. 
Adm, 169, 166 Reprint 61. 


_ [a] Thus (1) where the consignee 
is directed by the cargo owner to ap- 
ply the entire proceeds to the dis- 
charge of the debts of the owner, the 
consignee may do so and may then 
lend money_at marine interest. The 
Lavinia v. Barclay, 15 F. Cas. No. 8,- 
125, 1 Wash. C. C. 49. .(2) A bond 
given to a consignee of the cargo, 
a Ss ee of the ship, is 
valid. e Nelson, agg. Adm. 

166 Reprint 61. 7 a 


(U. 8.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 
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sel may apply the proceeds of a cargo and the freight 
to pay sums due on account of its purchase, without 
affecting his right to take a bottomry bond from the 
master for supplies subsequently furnished,®® such 
loans are not regarded favorably by the courts.®® 
The objection to a bottomry bond that the holders 
were consignees of the ship is obviated by proof that 
they were not so by the appointment of the owner, 
that the owner and consignees did not know each 
other, and had no commercial relations, and that the 
owner had no funds in their hands.°* If the owner 
of the cargo is on board of a vessel at the time of a 
disaster requiring that money shall be obtained by 
the master to enable the vessel to prosecute the voy- 
age, he is not bound to advance funds or credit to 
benefit the shipowner,®* but if he does so he is enti- 
tled to satisfactory security and an extra and ade- 
quate compensation for the advance;°® but one part 
owner cannot take from the master a bottomry bond, 
on the share of another part owner, for repairs done 
to the vessel.*° A bottomry bond taken in a foreign 
country, by an agent of the charterers of the ship, 
in the name of the charterers, is good,7! and the 
agent of the owner may take a bond‘? provided he 
gives fair notice that he will not make further ad- 
vances as agent‘® and gives the master an opportuni- 
ty of obtaining the advance elsewhere,?* but not 
without inquiry as to the necessity or application.7® 
A debtor to the ship cannot lend to the ship on bot- 
tomry,‘’® but the bond is bad pro tanto only.‘7 Mon- 
ey may be borrowed by an agent on board ship at sea 
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from another on board the same ship for the nec- 
essary use of the ship.78 


[§ 476] 2. Duty of Lender To Ascertain and Show 
Authority. The lender on bottomry must inform 
himself whether the alleged necessity exists,7® that 
is, he is bound to ascertain that the money is nec- 
essary for the particular voyage and that the master 
has no other resources on hand;8° further, he must 
show the necessity of the repairs and supplies,®! al- 
though where he does so, claimant must show that 
the money was available other than by bottomry,*? 
and if the fact of such necessity be left unproved, 
evidence is necessary to show due inquiry and rea- 
sonable grounds of belief that the necessity was 
real,** and the necessity of raising the funds ad- 
vanced upon it by such means,** the lender being 
chargeable with notice of the necessities which de- 
velop and limit the master’s power to act;8° and he 
must judge for himself whether, if the owner were 
present, he would do what the master is undertaking 
to do for him.*® But while the lender is bound to 
exercise reasonable diligence in order to ascertain 
whether the supplies and alleged necessaries for 
which he has advanced money are necessary and prop- 
er,*? he is not bound to show that there was a posi- 
tive necessity,®® it being sufficient if there was an 
apparent necessity,*® so far as the lender is able, 
upon due inquiry and due diligence, to ascertain the 
facts,°® and when there is an apparent necessity for 
repairs, the lender on bottemry is under no obliga- 


65. Thomas v. Gittings, 23 F. Cas. 
No. 13,897,- Taney 472. 

66. Rucher v. Conyngham, 20 F. 
‘Cas. No. 12,106, 2 Pet. Adm. 295. 


67. Furniss v. The Magoun, 
‘Cas. Nop. 5,163, Olcott 55. 

68. Ross v. The Active, 20 F. Cas. 
No. 12,071, 2 Wash. C. C. 226. 

69. Ross v. The Active, supra. 

[a] Careful scrutiny will be giv- 
en such transactions. Ross v. The 
Active, 20 F. Cas. No. 12,071, 2 Wash. 
CMG 220: 


70. Patton v. The Randolph, 18 F. 
‘Cas. No. 10,837, Gilp. 457. 


9). 


71. Breed v. The Venus, 4 F. Cas. 
No. 1,827. 
72. The Staffordshire, L. R. 4 P 


C. 194; The Hero, 2 Dods. 139, 165 Re- 
print 1440; The Tartar, 1 Hagg. Adm. 
1, 166 Reprint 1; The Lord Cochrane, 
2 W. Rob. 320, 166 Reprint 775; The 
Vibilia, 1 W. Rob. 1, 166 Reprint 474; 
The Royal Stuart, 2 Spinks 258, 164 
Reprint 420. But see The Hersey, 3 
Hagg. Adm. 404, 166 Reprint 455 
(bond for the benefit of an agent held 
void). 

73. Smith v. New South Wales 
Bank, UL. R. 4 P. C.. 194, The Hero, 
2 Dods. 139, 165 Reprint 1440; The 
Wave, 15 Jur. 518; The Lord Coch- 
rane, 2 W. Rob. 320, 166 Reprint 775. 


4. Smith v. New South Wales 
Bem L. R. 4 P.-C. 194; The Hero, 2 
Dods. 139, 165 Reprint 1440; The Lord 
Cochrane, 2 W. Rob. 320, 166 Reprint 


775. 
75. The Royal Stuart, 
258, 164 Reprint 420. 
76. The Hebe, 2 W. Rob. 146, 166 
Reprint 710. 
77. The Hebe, 2 W. Rob. 412, 166 
Reprint $11. 
| 78. Scarreborrow v. 


2 Spinks 


Lyrius, Noy. 


95, 74 Reprint 1061. 


79. The Grapeshot, 9 Wall. (U. S.) 
129, 19°. ed. 651; Naylor v. Balt- 
zell, 17 EF. Cas. No. 10,061, Taney 55; 
Putnam v. The Polly, 20 F. Cas. No. 
11,482, Bee 157; Walden v. Chamber- 
laing 28) By Cas. Now 175055, 3; Wash. C: 
C. 290 [atf 1 Wheat. 96, 4 L. ed. 45]; 
The William & Emmeline, 29 F. Cas. 
No. 17,687, Blatchf. & H. 66; Merwin 
v. Shailer, 16 Conn. 489; The Orelia, 
3 Hage. Adm. 75, 166 Reprint 334. 


80. The Julia Blake, 107 U. S. 418, 
2 SCt 692, 27 L. ed. 595 [aff 14 F.. Cas. 
No. 7,578, 16 Blatchf. 472]; The Bos- 
ton, 3 F. Cas. No. 1,669, Blatchf. & H. 
809; The Mary Ann, L. R. 1 A. & EH. 
1b 


[a] Thus, having made no _ in- 
quiries of the shipper through a peri- 
od of two months, pending the repairs, 
during which time the shipper was in 
reach by mail and telegraph, the 
lender was not entitled to recover. 
The Julia Blake, 107 U. S. 418, 2 SCt 
692, 27 L. ed. 595 [aff 14 F. Cas. No. 
7,578, 16 Blatchf. 472]. 


{b] Such facts are not presumed. 
—Walden v. Chamberlain, 28 F. Cas. 
INOW L1L0Do ss ovWiasn. Cu c. 290) fafhal 
Wheat. 96, 4 L. ed. 45]. But see The 
Fortitude, 9 F. Cas. No. 4,953, 3 Sumn. 
228 (ender is prima facie presumed 
to have made inquiries as to the ap- 
parent necessity of repairs, and to 
have acted on the facts and circum- 
stances as made known by the survey 
to the master). 


[c] Transactions between owner 
and mortgagee of the vessel which 
might render the voyage illegal can- 
not invalidate a bottomry bond given 
by the master to a_bona fide lender, 
The Mary Ann, L. R. 1 A. & E. 13. 


81. The Bridgewater, 4 F. Cas. No. 
1,865, Olcott 35; Crawford v. The Wil- 
jiam Penn, 6 F. Cas. No. 3,373, 3 Wash. 
CG. -G.-484;..Naylor v. Baltzell, 17 F. 
Cas. No. 10,061, Taney 55; Walden v. 


Chamberlain, 28 F. Cas. No. 17,055, 3 
Wash. C. C. 290 [aff 1 Wheat. 96, 4 
yes 45]; Merwin w. Shailer, 16 Conn. 
489. 


{a] Libelant must exhibit an ac- 
count of particulars.—The Bridgewa- 
ter, 4 F. Cas. No. 1,865, Olcott 35; The 
William & Emmeline, 29 F. Cas. No. 
17,687, Blatchf. & H. 66. 


[b] Regular survey by competent 
and skillful persons, and repairs made 
pursuant to their recommendations, is 
prima facie evidence of the propriety 
of making the repairs to justify the 
master and lender on bottomry. The 
Fortitude, 9 F. Cas. No. 4,953, 3 Sumn. 
228. 


s2. The Wyandotte, 145 Fed. 321, 
75 CCA 117 [aff 136 Fed. 470]; The 
Fortitude, 9 F. Cas. No. 4,953, 3 Sumn. 
228; The Kathleen, 14 F. Cas. No. 7,- 
624, 2 Ben. 458. 


{a] Presumption.—Where proof is 
made of the necessity of the repairs 
and supplies or of funds to pay for 
them and that credit Was given to the 
ship, a necessity for the credit will 
be presumed. The Grapeshot, 9 Wall. 
(Ui S.)) £29, 19: Lis.ed--65x. 


83. The Grapeshot, supra. 


84. The Lavinia v. Barclay, 15 F, 
Cas Noss 25s kewWashwee. 3Co40% 

85. The Julia Blake, 107 U. S. 418, 
2 SCt 692, 27 L. ed. 595 [aff 14 F. Cas, 
No. 7,578, 16 Blatchf. 472]. 


86. The Julia Blake, supra. 


87. The Fortitude, 9 F. Cas. 
4,953, 3 Sumn, 228. 

88. The Fortitude, supra. 

89. The Julia Blake, 107 U. S. 418, 
2 SCt 692, 27 L. ed. 595 [aff 14 F. Cas. 
No. 7,578, 16  Blatchf. 472]; The 
Bridgewater, 4 F. Cas. No. 1,865, Ol- 
cott 35; The Fortitude, 9 F. Cas. No. 
4,953, 3 Sumn. 228. 


90. The Fortitude, supra. 


No. 
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tion to inquire as to the best mode of making re- 
pairs,°! or whether they are made in the most ju- 
dicious manner,?? and the lender upon bottomry in 
good faith, and under circumstances which justified 
the loan, cannot be held responsible for the reason- 
ableness of the charges in the repair of the vessel.°* 
Where the necessities of the vessel for want of re- 
pairs and supplies, and the fact that the master had 
no means of his own and had in vain resorted to oth- 
ers for raising money were facts of notoriety, a per- 
son was justified in loaning money to the master on 
a bottomry bond without requiring positive proof 
that the necessity was absolute and remediless but by 
a bottomry bond.®+ The lenders of money on a bot- 
tomry bond are presumed to have acted in good 
faith,®® and are not, in the absence of proof, to be 
charged with knowledge that the master had disre- 
garded instructions from the owners;°° and the va- 
lidity of a hypothecation is not affected by the mas- 
ter’s previous or subsequent irregular conduct toward 
his owner, if the lender be not privy thereto.°* 


[§ 477] G. Duration and Termination. A_ bot- 
tomry bond may be on time as well as on a specifie 
voyage,®*® and a bond which hypothecates the vessel 
for a particular voyage, and a specific period beyond 
its termination, is good as a bottomry bond, the mon- 
ey loaned having been put at risk under the con- 
tract;°” the bond may be valid whatever the num- 
ber of voyages the adventure includes, provided such 
voyages are intended or consented to by the owner. 
If, after the risk on a bottomry bond has commenced, 
a sale or transfer of the vessel takes place,’ or the 
voyage 1s in any manner broken up by the borrower,? 
or by the neghgence and omission of the master,* 
the maritime risk terminates as in the case of a pol- 
icy of insurance and the bond becomes immediately 
payable; and the fact that the obligee of a bottomry 
bond had attaehed the ship on another debt of the 


91. The Fortitude, supra; The Vi- 
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the voyage and the bond was dated 


[§§ 476-478 


obligor before the expiration of the term for which 
the bond was to run, whereby the obligor was pre- 
vented from employing her, did not excuse him from 
performing the condition of the bond.° 


[§ 478] H. Payment and Satisfaction... The ob- 
ligee in a bottomry bond, who is also the ship’s agent, 
has a right to use money received for freight after 
the date of the bond in payment of wages and other 
expenses incident to a projected voyage, and to meet 
other debts contracted for by him for the benefit of 
the vessel, and not secured by the bond;® and where 
the agents of shipowners pay a bottomry bond with 
their own money, and the bond is a valid lien in their 
hands, freight moneys may be applied first to the 
payment of unsecured disbursements of such agents, 
leaving the surplus only to be eredited on the bond.’ 
A shipowner who recovers damages for the tortious 
destruction of his vessel is hable to the cargo owner 
for his pro rata share of the amount of a bottomry 
bond covering both vessel and cargo, which the cargo 
owner has paid in full, in order to recover possession 
of part of the cargo, which was saved;* but where 
the loss of vessel and cargo is total, and both belong 
to the same owner, the doctrine of contribution in 
payment of the bottomry bond does not apply, as 
in ease of separate owners;® and where the bond is 
upon the ship and cargo only, the freight must 
be applied in discharge of the bond before the cargo 
is resorted to.1° Where, according to the form of 
bond used, payment of the debt and marine inter- 
est depends on the safe return of the goods, and not 
on that of the ship, the borrower is obliged to pay, 
if he receives his goods safely, although by another 
ship;1! and a loss not strictly total cannot be turned 
into a technical total loss by abandonment, so as to 
excuse the borrower from payment, even though the 
expense of repairing the ship exceeds her value;1? 
and a bond conditioned to be void in ease of “utter 


though it does not extend the time 


bilia, 1 W. Rob. 1, 166 Reprint 474. 


92. The Fortitude, 9 F. Cas. 
4,953, 3 Sumn. 228. 


{a] Thus the lender need not see 
to the application of the money. The 
Roderick Dhy, Swab. 177, 166 Reprint 
Bristowe v. Butler, 1 New- 
foundl. 19. But see The Orelia, 3 
Hage. Adm. 75, 166 Reprint 334 (mat- 
ter questionable). 


93. The Archer, 15 Fed. 276; The 
Yuba, 30 F. Cas. No. 18,193, 4 Blatchf. 


No. 


352. 

94 Furniss v. The Magoun, 9 F. 
Cas5No. 5,163, Olcott bb: 

95. The Fortitude, 9 F. Cas. No. 
4,953, 3 Sumn. 228; Furniss v. The 
eeu IE Cas Nos 15,635) Olcott 

96. Furniss v. The Magoun, supra. 


97, ‘The Virgin v. Vyfhius,..8 Pet, 
(U._S.) 538, 8 L. ed. 1036; Canizares 
v. The Santissima Trinidad, 5 F. Cas. 
No. 2,383, Bee 353 


98. The Draco, 7 F. Cas. No. 4,057, 
2 Sumn. 157; Thorndike v. Stone, 11 
Pick. (Mass.) 183; Cole v. White, 26 
Wend. (N. Y.) 511. 


99. Eneas v. The Charlotte Miner- 
va, 8 F. Cas. No. 4,483. 
1. The Mary Ann, 10 Jur. 253. 


[a] That accident occurred before 


For later cases, developments and changes in the law see Annotations, same title and section number. 


and executed after the voyage does 
not affect the validity of the bond. 
The Mary Ann, 10 Jur. 258. 


2. The Draco, 7 Ka Cass Now 4,057, 
2 Sumn. 157. 


[a] Agreement by bondholder for 
purchase of ship does not affect a bot- 
tomry bond originally valid. The 
ey anton Swab. 491, 166 Reprint 


38. The Draco, 7 EF. Cast) No. 4,05, 
2 Sumn. 157; Pope v. Nickerson, 19 
Fr. Cas. No. 11,274, 3 Story 465. 


[a] Abandonment of voyage.—A 
bond becomes payable on the aban- 
donment of the voyage agreed on in 
the bond. The Draco, 7 F. Cas. No. 
4,057, 2 Sumn. 157; Wilmer v. The 
Smilax, S30 Nk Cass eNowslueiiuimce dee ty 
Adm. 295; The Helgoland, Swab. 491, 
166 Reprint 1228. 


[b] Deviation.—(1) The bond is 
payable where the ship is lost through 
deviation. The Draco, 7 F..Cas. No. 
4,057, 2 Sumn. 157; Anonymous, 2 Ch. 
Cas. 130, 22 Reprint 880; Williams v. 
Steadman, Holt K. B. 126, 90 Reprint 
968, Skin. 345, 90 Reprint 153; Wes- 
tern v. Wildy, Skin. 152, 90 Reprint 
71. (2) However, where the lender, 
for a consideration, agrees to permit 
a deviation, such agreement will pre- 
vent the lender from taking advantage 
of the deviation (Niagara Ins. Co. v. 
Searle, 2 N. Y. Super. 32); (©) al- 


of performance (Niagara Ins, Co. wv. 
Searle, supra). 

4. Force v. The Pride of the Ocean, 
3 Fed. 162; Pope v. Nickerson, 19 F. 
Cas: “No: 195274; *3' "Story 465; ihe 
ee 2 W. Rob. 427, 166 Reprint 

5. Thorndike v. 
(Mass.) 183. 


[a] Reason for rule.—The attach- 
ment was due to the failure of the 
obligor to pay his debt. Thorndike vy. 
Stone, 11 Pick. (Mass.) 183. 


6. The Sirius, 54 Fed. 188, 4 CCA 


Stone, 11 Pick. 


7. Johnson v. The Belle of the Sea, 
. Cas. No. 7,372. faff 20 Wall. 421, 
. ed. 362]. 


8. Miller v. O’Brien, 59 Fed. 621 
[rev 67 Fed. 605, 14 CCA 566 (rev 168 
U. S. 287, 18 SCt 140, 42 L. ed. 469)]. 


9. Delaware Ins. Co. v. Winter, 38 
Bay slic. 


10. The Dowthorpe, 2 W. Rob. 73, 
166 Reprint 682. 


11. Commonwealth Ins. 
Duval, 8 Serg. & R. (Pa.) 188. 


12. Pope v. Nickerson, 19 F. Cas. 
No. 11,274, 3 Story 465; The Great 
Pacifiey Lick cea Ca bil6y See ubelae 
ware Mut. Safety Ins. Co. v. Gossler, 
96 U. S. 645, 24 L. ed. 863; Morrison 
v. The Unicorn, 17 F. Cas. No. 9,849, 5 


Ogee 
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§§ 478-480] 


loss” of the vessel during a certain voyage is not 
discharged by the stranding of the vessel during the 
voyage, and abandonment to insurers as a total loss, 
and sale by them at the place of stranding, as not 
worth repairing, if the vessel exists in specie at the 
time of the sale,** for the words “an utter loss of the 
ship” in a bottomry bond means an actual total loss, 
and not a constructive one.1+ A clause voiding the 
bond if the ship should be captured by the enemy 
means, such a taking as constitutes a total loss.15 
A bottomry bond will be void, if the voyage on which 
payment depends be lost in consequence of any of 
the accidents within the condition, although the bor- 
rower eventually lose nothing.t® Suit against one 
who has fraudulently substituted himself as borrow- 
er on a bottomry bond is not an acquittance of the 
bond as against the real debtor.!7 The bond is not 
discharged by an alleged agreement with the owner 
that the charterer, a partner of the bondholder, 
should pay the bond.!* Where the vessel is released 
on express agreement that the lien continue and 
cover court costs, the lien continues.!® 


[§ 479] I. Lien—1. Existence and Extent; Lien 
on Proceeds. A hypothecation of a vessel, on mari- 
time risks, draws after it a maritime lien;?° and 
where a bond is given in the nature of a bottomry, 
but the circumstances under which it was executed 
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were not such as to warrant the captain in execut- 
ing a maritime hypothecation, yet the captain hav- 
ing had a power of attorney from the owner of the 
vessel to borrow money upon the vessel, such a con- 
tract, if made by the captain, may create a lien on 
the vessel, in a court of common law.?! In the ab- 
sence of a stipulation to that effect in the bottomry 
bond, no lien is created on the freight?? or cargo? 
by reason of the bond. A mortgage on the vessel 
taken solely to secure money loaned by an assignee 
of a bottomry bond will not affect its lien,24 and 
the lien is not discharged by a payment of the debt 
by the agents of the shipowners with their own 
money, where they take an assignment thereof.?® 
It is a rule of the general maritime law that, if 
there be any salvage or proceeds of the effects cov- 
ered by a bottomry bond, the bondholder’s lien at- 
taches thereto, although the ship be lost,?® and the 
hen is held to extend to the fund recoverable for 
the ship’s tortious destruction.?* Although the lien 
of a bottomry bond will not be affected by the mere 
departure of the vessel from the return port, with 
or without the knowledge of the holder of the bond,?® 
if the obligee of a bottomry bond permit the ‘ship 
to make several voyages without asserting his lien, 
and executions are levied on her, his lien is lost.?% 


[§ 480] 2. Priorities. A bottomry bond lien is 


Hughes 79 (where there was abandon- 
ment). 


13. Delaware Mut. Safety Ins. Co. 
v. Gossler, 7 F. Cas. No. 3,766, Holmes 
475 [aff 96 U. S. 645, 24 L. ed. 863]. 


14. Commonwealth Ins. Co. v. Du- 
val, 8 Serg. & R. (Pa.) 138; The Great 
Pacitic iy ry. 2) PS Cr olGs = Broomtield 
Wat. coutheri “ins: Co... Li RR, 6 Exch. 
192; The Armadillo, 1 W. Rob. 251, 
166 Reprint 566. 


15. Joyce v. Williamson, 3 Dougl. 
164, 26 ECL 116, 99 Reprint 593. 


[a] Ship arriving, but of no value. 
—Where a bottomried ship was cap- 
tured, recaptured, repaired, salved, 
and then arrived at her destination, 
but was not worth the amount of the 
bond, repairs, and salvage, the holder 
could recover upon the bond. Joyce 
v. Williamson, 3 Dougl. 164, 26 ECL 
116, 99 Reprint 593. 


16. Appleton v. Crowninshield, 3 
Mass. 443. 


17. Herwig v. Oakley, 
No. 6,435, Taney 389. 


18.. The Hunteliff, 2. Hage. 
281, 166 Reprint 247. 


19. Bolton v. The James L. Pen- 
dergast, 30 Fed. 717. 


20. Bolten v. The James L. Pender- 
Sast eo He... ae Lhe. Draco, wa EE. 
Cas. No. 4,057, 2 Sumn. 157; Bristowe 
v. Butler, 1 Newfoundl. 19. 


[a] Agreement held too indefinite 
to constitute lien.—Where a steam- 
ship company, to obtain letters of 
credit to disburse their ships, hypothe- 
eated all freights, and agreed to give 
“further security when required,” the 
agreement for further security was 
too indefinite to constitute any lien on 
' the vessels themselves or their pro- 
ceeds. Brown v. The Allianca, 63 
Fed. 726 [aff 73 Fed. 503, 19 CCA 541]. 


[b] Lien of bottomry bond at- 
taches from date of bond. Wilmer 
v. The Smilax, 30 F. Cas. No. 17,777, 2 
Pet. Adm. 295. 


21. Hurry v. Hurry, 12 F. Cas. No. 
[58 C. J.—22] 


12 FE. Cas. 


Adm. 


6,922, 2 Wash. C. C. 145. 4 


22. Kelly v. Cushing, 48 Barb. (N. 
Na) PAGEL 


[a] Demurrage previously earned 
is not “freight,” within the meaning 
of a bottomry bond covering the “‘ves- 
sel, her tackle, apparel, furniture, and 


freight, as per charter party.” Brett 
Ve Van) erage, bt Mass..132%) ol. NB 
761. 


[b] Freight prepaid is not liable 
to the bottomry holder. The Eureka, 
8 F. Cas. No. 4,547, 2 Lowell 417. 


{c] Freight unearned when the 
bond is payable is not bound. The 


Staffordshire, L. R. 4 BP. C294. 


[d] Freight of subsequent voyage. 
—(1) Subsequent freight cannot be 
hypothecated (The Staffordshire, L. R. 
4 P. C. 194), (2) because it is the very 
nature of the bond that nothing can 
be hypothecated that is not in danger 
of perishing by marine risk during 
the running of the bond (The Staf- 
fordshire, supra). (3) While subse- 
quent freight has been permitted to 
be seized under a bottomry bond (The 
Jacob, 4 C. Rob. 245, 165 Reprint 600), 
(4) such decision was made under ex- 
ceptional circumstances ana in use of 
the general wide equity power to do 
justice (The Jacob, supra) (5) and 
does not conflict with the rule stated 
(The Staffordshire, supra). 


fe] Liability of freight earned 
from subshippers.—Freight earned 
from subshippers of goods by permis- 
sion of charterers of the whole ship 
is liable, as against the charterers, in 
payment of a bottomry bond given at 
the charterer’s port for advances sub- 
sequent to the charter party. The 
Bliza, 3 Hagg. Adm. 87, 166 Reprint 
338. 

{f] Voyage held continuous with 
respect to liability of freight money. 
—A voyage to a foreign port, there 
to discharge cargo, thence to another 
foreign port, there to take cargo, 
thence to a domestie port, is contin- 
uous with respect to liability of 
freight moneys to satisfy a bottomry 


bond given for repairs in the first part 
of the voyage. Fish v. The George 
Thomas, 9 EF. Cas. No. 4,813b. 


23. The Zephyr, 30 F. Cas. 
18,210, 3 Mason 341. 


24. Burke v. The M. P. Rich, 4 F. 
Cais: Now2, 161, LiG@litin 30s: 


No. 


25. The Belle of the Sea v. John- 
See 20-Wall. "CU. SS.) 4222's ede 
ova, 

26. Delaware Mut. Safety Ins. Co. 


v. Gossler, 96 U. S. 645, 24 Ll. ed. 863; 
Miller v. O’Brien, 59 Fed. 621 [aff 168 
U. S. 287, 18 SCt 140, 42 Iu: ed. 469]; 
Force v. Providence Washington Ins. 
Co., 35 Fed. 767; Appleton v. Crownin- 
shield, 3 Mass. 443, 8 Mass. 340. See 
also The Eliza Lines, 61 Fed. 308 
(where, after bottomry of a ship and 
freight, she became derelict, and was 
taken by salvors into a port distant 
from her destination, and the cargo 
was unloaded and sold, by order of 
court, on application of its owners, 
and the vessel was repaired by her 
owners, and proceeded on another 
voyage, the bottomry became a lien on 
the net salvage of vessel and freight, 
but was not entitled to the benefit of 
the repairs). Compare Giro vy. The 
Alexander Wise, 10 F. Cas. No. 5,463 
(the borrower on a bond conditioned 
to be void if the vessel is utterly lost 
is discharged, and the bond rendered 
void, by the total loss of the vessel on 
her voyage, although part of her 
tackle and cargo is saved); Thorndike 
v. Stone, 11 Pick. (Mass.) 183 (lender 
has no benefit of salvage). 


[a] Express provision’ therefor 
need not be made. Miller v. O’Brien, 
59 Fed. 621 [aff 168 U. S. 287, 18 SCt 
140, 42 L. ed. 469]. 


27. Miller v. O’Brien, supra. 


28. Burke v. The M. P. Rich, 4 F. 
Casi No. 2,161, 1 Clift. +308: 


[a] Delay of few weeks in enforc- 
ing the right of action does not impair 
the remedy. Eneas v. The Charlotte 
Minerva, 8 F. Cas. No. 4,483. 3 


29. Blaine v. The Charles Carter, 
4 Cranch (U.S.) 328, 2 L. ed. 636. 
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vertisement for tenders are paid pro rata.*® 


[§ 481] J. Recovery of Principal. If the bonds 
become void by reason of the voyage being lost in 
consequence of an accident within the condition of 
the bond, and the borrower eventually loses nothing, 
the lender may recover in an action for money had 
and received.*2 Moreover, if a vessel on which mon- 


inferior to a lien for seamen’s wages,*° for master’s 
wages,*! for materialmen’s liens,?? advanees,** or 
a claim for general average®* and for freight*® and 
salvage claims;** and a claim for damages caused 
by a collision occurring during the voyage is enti- 
tled to preference over a bottomry loan made upon, 
the same voyage, prior to the happening of such 


collision.?* 


after the giving of the bond.*? 


prior attachment.*® 


However, a bottomry bond outranks a 
prior mortgage,*® or a mortgage given during the 
voyage for which the bond was executed,*® or a draft 
for advances for wages and supplies, payable after 
arrival and discharge,*® and the claim of a wharf- 
inger who makes an express contract with the owner 
Similarly, a bottom- 
ry bond is preferred to a claim of necessaries pre- 
viously pronounced for, the necessaries having been 
supplied before the bond,*? and takes precedence 
over a purchaser with notice,*® and will be upheld 
where there are no laches on the part of the lender, 
even against a bona fide purchaser, without notice,*+ 
although the rule is otherwise where there is laches.*® 
A delay of a few weeks after the right to enforce 
a bottomry bond has accrued does not enable a 
juniér creditor to take precedence by reason of a 
Bottomry bonds take priority 
in the inverse order of their execution,** but bonds 


prize court.°* 


of different dates granted to creditors upon one ad- 


30. See Seamen § 520. 

31. See supra § 396. 

32. See Maritime Liens § 107. 
33. See Maritime Liens § 107. 

34. The Dora, 34 Fed: 343; Cargo 


ex Galam, Brown. & L. 167, 167 Re- 
print 327, 2 Moore P. C. N. S. 216, 15 
Reprint 883. See Provost v. The 
Selkirk, 20 F. Cas. No. 11,455, (where 
the lien for general average was 
ranked next after that of salvage). 
But see The Thomas Fletcher, 24 Fed. 
375 (where the bottomry was pre- 
ferred in an opinion not discussing 
the question but devoted to other is- 
sues); Oologaardt v. The Anna, 18 F. 
Cas. No. 10,545 (where the bottomry 
was preferred to a general average 
claim). 


35. See infra § 865. 


36. The Launberga, 154 Fed. 959; 
Giro v. The Alexander Wise, 10 F. Cas. 
No. 5,463. 


Sis. Horces ay, 
‘Ocean, 3 Fed. 162. 


38. Bolton v. The James L. Pender- 
gast, 30 Fed. 717; The Mary, 16 F. 
Cas. No. 9,187, 1 Paine 671; The Duke 
of Bedford, 2 Hagg. Adm. 294, 166 
Reprint 251. See also The Dunvegan 
Castle, 3 Hage. Adm. 331, 166 Reprint 
428 (a valid bottomry bond defeats a 
mortgage). But see Dobson vy. Lyall, 
38 Myl. & C. 453 note, 40 Reprint 1003 
note, 2 Phil. 323 note, 22 EngCh 323 
note, 41 Reprint $67 note (directing 
inquiry as to money used for repairs 
and supplies). 


[a] Communication of bond to 
mortgagees.—(1) A bottomry bond- 
holder is under no obligation to com- 
municate the existence of the bond to 
the mortgagees of the ship (The Hel- 
goland, Swab. 491, 166 Reprint 1228), 
(2) and is not affected by the owner 
concealing it from the mortgagees 
(The Helgoland, supra). 


[b] Estoppel of mortgagee to set 
up title to ship.—Whatever mode of 
procedure is pursued, a party, proved 
to be a mortgagee, after admitting in 


The Pride of the 


ey is loaned does not undertake the voyage described 
in the bottomry bond by default of the persons ob- 
taining the loan, but undertakes a different voyage, 
the principal of the loan may be recovered in an 
action in rem after such voyage, against a claimant 
who purchased the ship with knowledge.*° 


[§ 482] K. Enforcement of Bond—1. In General. 
Bottomry bonds are enforceable in admiralty,°1! 
whether the bond is given on land or sea,°* and even 
though it is under seal,°? but the holder of a bot- 
tomry bond has no interest that he can assert in a 
Suit may be maintained in the name 
of the assignor of the bond,°® particularly where 
the assignees appear before the court by filing a 
supplemental libel.°° 
sequestered, and it has been since sold, there must 
be a personal service of citation on the new owner 
if a resident,°? and service on the master of the ves- 


If the vessel is sought to be 


his answer to the original action that] 362. 


the bottomry security is valid, and 
consenting to a decree of sale of the 
ship under it, cannot set up a title to 
the ship in himself as absolute owner 
and not mortgagee, in bar of the claim 
of the bottomry borrower to a share 
in the remnants remaining in court. 
The Panama, 18 Cas. No. 10,703, 
Olcott 343. 


Priority of maritime liens generally 
as against mortgages see Maritime 
Liens § 93. 


39. The Royal Arch, Swab. 269, 166 
Reprint 1131. 


[a] Mere agreement to postpone 
payment of the bond and to continue 
the lien does not have priority over 
the mortgage. The Royal Arch, 
Swab. 269, 166 Reprint 1131. 


40. Hanschell vy. Swan, 23 Misc. 
304, 51 NYS 42. 

4.) xp: whewis,. 1,75. Cas. No. 
8,310, 2 Gall. 483. 


Lien for wharfage see Wharves [40 
Cyc 910]. 


42. The William F. Safford Lush. 
69, 167 Reprint 37. 


{a] Broker procuring necessaries 
to be supplied to a ship and paying 
for them, stands in a different posi- 
tion from a tradesman supplying, and 
his claim does not take precedence as 
a claim under a bottomry bond. The 
Flor de Funchal, 35 L. J. Adm. 119. 


43. Herwig v. Oakley, 12 F. Cas. 
No. 6,435, Taney 389. 


44. The Draco, 7 F. Cas, No. 4,057, 
2 Sumn. 157. See also The Catherine, 
15 Jur. 231 (sale by the master in a 
foreign port does not confer title free 
from a bottomry lien). 


[a] Bstoppel.—A mere opinion of 
average adjusters that a _ surplus 
would remain in excess of the amount 
needed to pay the’ bond and other 
claims does not, as to purchasers of 
the ship in reliance on such statement, 
estop libelants from resorting to the 
ship. The Belle of the Sea v. John- 
son, 20 Wall. (U. S:) 421, 22 L. ed. 


{[b] Fraudulent sale of a ship by 
the master in a foreign port for neces- 
sary charges does not affect the lien 
arising upon a prior bottomry bond. 
Riley v. The Obell Mitchell, 20 F. 
Cas. No, 11,839. 


45. Persee v. The Clarence, 19 F. 
Cas. No. 11,016. 


46. Eneas v. The Charlotte Miner- 
va, 8 F. Cas. No. 4,483. 


47.. The Mary, 16 F. Cas. No. 9,187, 
1 Paine 671; Furniss v. The Magoun, 
9 By Cas? No. 5,163, “Olcott 55.5 tne 
Sydney Cove, 2 Dods, 1, 11, 165 Re- 
print 1396, 1399; The Betsey, 1 Dods. 
289, 165 Reprint 1314; The Rhada- 
manthe, 1 Dods. 201, 165 Reprint 1283; 
The Eliza, 3 Hagg. Adm. 87, 166 Re- 
print 338; The Constancia, 2 W. Rob. 
404, 166 Reprint 807. 


[a] Reason for rule.—The last 
loan furnishes the means of preserv- 
ing the ship, so that without it the 
prior lenders would have lost their 
security. The Mary, 16 F. Cas... No. 
9,187, 1 Paine 671, 676 [quot Abbot 
Shipping]. 

48. The Dora, 34 Fed. 343; The 
Exeter, 1 C. Rob. 173, 165 Reprint 139. 


[a] Bonds of different dates but 
for the same necessity are within the 
rule. The Dora, 34 Fed. 343. : 


49. Appleton v. Crowninshield, “3 
Mass. 443. 

50. Wilmer v. The .Smilax, 30 F. 
Cas. No. 17,777, 2 Pet. Adm. 295. 


51. See Admiralty § 72. 
52. See Admiralty § 72 note 48. 
53. See Admiralty § 72 note 44, 


Necessity of seal see supra § 462 
text and note 81. 


54.) Dhe, Many, 9 “Cranch (Ua se) 
126; 3, L, ed, 67.8. 


55. Burke v. The M. P. Rich, 4 F. 
Cas. No. 2,161, 1 Cliff. 308. 


56. Burke v. The M. P. Rich, su- 
pra. 
57. Gazzam-v. Wright, 3 La. 449. 


For later cases, developments and changes in the law see Annotations, same title and section number, - 


§§ 482-483] 


sel as agent of the owner is not sufficient.®8 A mort- 
gagee of the vessel may intervene in an action to 
enforce a bottomry bond in order to contest the va- 
lidity of the bond*® or its priority over his mort- 
gage,°® and general creditors, having obtained de- 
crees against the proceeds of the vessel, may inter- 
vene in an action by bottomry holders to arrest the 
fund.®t Defendant is not required to plead that 
the ship was lost by perils of the sea,°? but the de- 
fense of failure to communicate must be pleaded.*? 
Questions as to the validity of bottomry claims will 
not be entertained on motion and notice.** In or- 
der to impound the fund until a decision on the claim 
ean be had, the creditor must have sued out attach- 
ment®® or pleaded his lien to an antecedent action ;*® 
presentation of the bond and a petition under it is 
not sufficient.°* Where proceedings on a bottomry 
bond have been abandoned, new proceedings on the 
same bond cannot be brought®®’ in the absence of 
strong grounds for doing so.°® Where, a bottomry 
bond having been given to a party in consideration 
of his assuming the debts due by a vessel, she left 
the port without opposition, and payment of the 
bond was afterward contested on the ground of 
the debts not being satisfied, the mere presentation 
of the bills without receipts is held not sufficient to 
support the defense.7° It has been said that-in dis- 
puted cases the court expects that, where practica- 
ble, the master will, by his affidavit, affirmatively 
show the good faith of his own transaction and the 
circumstances relating to it.‘ A reference to as- 
certain and report the constituents of the bottomry 
lien will be ordered.7? Where various demands are 
mixed up in bottomry bond, part only of which will 
sustain a hypothecation, the obhgee must exhibit 
them to the court in such manner that they may be 
separately considered,’*® and he should exhibit an 
account of the items of expense covered, that the 
court may judge whether they were necessary for 
effectuating the objects of the voyage.** The prem1- 
um paid on bottomry will be included in the amount 
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of the decree,”® and the sum lent and the premium 
are considered as the principal, common interest on 
that sum for the delay of payment after it is due 
being allowed,"® even though the bond contained no 
stipulation for ordinary interest.77 


[§ 483] 2. Marshaling Assets.78 Assets will be 
marshaled by courts of admiralty, in case of bottom- 
ry, so as to give the proper priorities in favor of 
shippers against the property of the master and 
owner,’® and so also as to the freight and proceeds 
of the ship.£° If a bottomry bond covers both ship 
and cargo, and these are owned by different persons, 
the cargo is liable only secondarily;*! but if both 
belong to the same owner, and are both hypothecat- 
ed, there is no equity which prevents the owner of 
the bond from resorting to either;*? so, also, where 
the ship and freight have the same owner and are 
included in the same hypothecation;®? and where 
there are two bottomry bonds, the first in date on 
ship and freight only, and the other or last bond on 
ship, freight, and cargo, and ship and freight are 
insufficient to discharge both bonds, the last bond, 
which is entitled to priority, must be paid out of 
ship and freight.84 Where a ship and freight are 
bottomried, the owners being different, the ordinary 
rule is that they pay ratably;°° and, similarly, where 
there is a bottomry bond upon the ship alone, and 
another upon the cargo alone, claims for pilotage, 
towage, and wages: are satisfied out of proceeds of 
the ship and freight pro rata, and not out of the 
freight only;8* but the court, acting upon equitable 
principles, will not direct assets to be marshaled 
except in cases where the two funds to which one 
of the creditors can resort belong to the same per- 
son.87 Where a part only of goods hypothecated by 
a respondentia bond reaches its destination, such part 
is only liable to pay a proportionate part of the 
money secured by the bond, according to the propor- 
tion that the value of the goods brought to their des- 
tination bears to the total value of the property on 
which the bond was given. 


58. Gazzam v. Wright, supra. 73. The Aurora, 1 Wheat. (U. S.) 80. Welsh v. Cabot, 39 Pa. 342. 
59. Furniss vy. The Magoun,.9 F.| 95 4 U. ed. 45, See also The Hdward| gi. The Packet, 18 F. Cas. No. 10,- 
Cas. No. 5,163, Olcott 55. 668 (where balan tatinchides murs eee aMlason 255; Welsh v. Cabot, 
60. Furniss v. The Magoun, supra.| thorized charges and insists on its i 3 
F.C payment in full, and files his libel [a] Reason for rule.—The expen- 
61. French v. The Superb, 9 F. Cas.| Without affording the owner of the | diture was made for the benefit of the 
No. 5,1038a. vessel a reasonable time to examine} shipowner. Welsh v. Cabot, 39 Pa. 
62. Boddington y. Wootton, 2 Keb. | into the question of the amount really | 342. 
768, 84 Reprint 486. yA aay court will not award him 82. Welsh v. Cabot, supra. 
Pe livier, Lush. 484, 167 Re- 
pee pa pe SSE Se : 74. The Bridgewater, 4 F. Cas. No. 83. Welsh v. Cabot, supra. 
‘ 1,865, Olcott 35. 84, The Mary Ann, 9 Jur. 94; The 
64. French v. The Superb, 9 F. Cas. 75. The Grapeshot, 10 F. Cas. No. | Priscilla, Lush. 1, 167 Reprint 1; The 


AA pee 5,703, 2 Woods 42. 


See also Deguilder | TT! 


dent, 1 W. Rob. 29, 166 Reprint 
4, 
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65. French v, The Superb, supra.| vy’ pépeister, 1 Vern. Ch. 263, 23 Re- Bigbns S 4 
: * b, Supra. | print 458 (where the vessel does not 85. The Dowthorpe, 2 > Rob. ; 
Fe Ce li tc y make the trip, the lender loses his|166 Reprint 682. 
67. French v. The Superb, supra. premium). has : Ri Co a ae 
68. The Fortitudo, 2 Dods. 58, 165 76. The Packet, 18 F. Cas. No. ieee tian ad SECO De is 
Reprint 1415. 10,654, 3 Mason 255; The Hdmond, 


Lush, 211, 167 Rep 


77. The Grapes 
5,703, 2 Woods 42. 


The Fortitudo, supra. 
Cohen v. The Amanda Frances 


69. 
70. 


rint 103. 
hot, 10 F. Cas. No. 


[a]. In bottomry, ship and freight 
are to be exhausted before cargo.—La 
Constancia, 2 W. Rob. 404, 166 Re- 


Myrick, 6 F. Cas. No. 2,962, Crabbe print 207) “The Dowtherpe: Sweden: 
277. 78. Marshal € nacre eonerany 73, 166 Reprint 682. 
i ? halin ssets an ecurities 5 ] 
eis ae ean Ua aes Se hae 38°C. Tp 1364. 87. The Chioggia, [1898] P. 1. 
72 Furniss v. The Magoun, 9 F. 79. The Packet, 18 F. Cas. No. 88. In re Cargo ex Sultan, Swab. 


Cas. No. 5,163, Olcott 55. 


10,654, 8 Mason 255, 


504, 166 Reprint 1235, 
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mon Carrier. 


VIII. 


[§ 484] A. Carrier in General—1l. Status as Com- 
The owner®® of a general ship carry- 
ing goods or merchandise for hire®! in the usual 
course of business,?? and for all persons indiffer- 
ently,°? whether for an ocean voyage,’* or for a 
voyage on inland waters,®* in foreign commerce*® 
or interstate commerce,®* and whatever the charac- 


SHIPPING 


CARRIAGE OF GOODS**? 


hiring a vessel to another at a specified price per 
day for the purpose of transporting the latter’s own 
goods at his own charges is not responsible for the 
goods as carrier,® and a ship chartered for a special 
cargo or to a special person is not a common Carrier, 
but merely an ordinary bailee to transport for hire,° 
bound only to exercise reasonable care;*° but if a 


[§ 484 


ter of the vessel whether, for example, in sailboats,?® | part of a ship is available to the public, although 


steamboats,®® or canal boats,! is a common carrier 
and subject to a common earrier’s liability to ship- 
pers,” when that responsibility is not qualified by an 
express contract or reservation,® or by a custom or 
usage of established notoriety,* although there is 
no specific agreement of carriage entered into,® or 
no particular agreement for hire,® and independently 
On the other hand, a party 


of any bill of lading.” 


89. Cross references: 
Who are common carriers generally 
see Carriers § 9. 
Common carrier as factor see Factors 
ily 
Tugboats as common carriers see 
Towage [38 Cyc 562]. 


90. Joint or several liability of 
owner and master see supra § 401. 


91. U. S.—tLiverpool, etce., Steam 
Conv. Phenix’ Ins, Co., 129 UIs. 539%, 
9 SCt 469, 32 L. ed. 788; The Niagara 
v. Cordes, 21 How. 7, 16 L. ed. 41; The 
City of Dunkirk, 10 F. (2d) 609; The 
Montana, 22 Blatchf. 372, 22 Fed. 715. 


Ala.—Tennessee River Nav. Co. v. 
Walls, 18 Ala. A. 305, 92 S 202. 


Conn.—Hale v. New Jersey Steam 
Nav. Co., 15 Conn. 539, 39 AmD 398; 
Crosby v. Fitch, 12 Conn. 410, 31 AmD 
745. 


N. Y.—Robinson v. Chittenden, 69 
N= Y. 525 [rev 7 Hun 133]; Orange 
Bank v. Brown, 3 Wend. 158; Allen v. 
Sewall, 2 Wend. 327; Elliott v. Ros- 
sell, 10 Johns. 1, 6 AmD 306. 


S. C.—Swindler v. Hilliard, 31 S. C. 
LL. 286, 45 AmD 1732; Harrington v. 
Lyles, 11 S. C. L. 88. 


Tenn.—Craig v. Childress, 7 Tenn. 
270, 14 AmD 751. 


92. U. S.—The City of Dunkirk, 10 
F. (2d) 609; The Montana, 22 Fed. 
(US, V2 Nteyrclatin, Swi 


Ala.—Tennessee River Nav. Co. v. 
, Walls, 18 Ala. A. 305, 92 S 202. 


Conn.—Mosely v. Lord, 2 Conn. 389. 


Me.—Emery v. Hersey, 4 Me. 407, 
16 AmD 268. 


Sy KOe {cClure v. Richarson, 24 S. 
Colie2Zi be seeAm D105. 


Wash.—State v. Washington Tug, 
etc., Co., 140 Wash. 613, 250 P 49. 


93. The Montana, 22 Fed. 715, 22 
Blatehia. oie. Llale uv. IN. desmteam 
Nav. Co., 15.Conn. 539, 543, 39 AmD 
398; Orange County Bank v. Brown, 
3 Wend. (N. Y.) 158. 


94. Liverpool, etc., Steam Co. v. 
Phenixeinss: Co tsh2/9) We S639, eS Ge 
469, 32 L. ed. 788; Crosby v. Grinnell, 
6 F. Cas. No. 3,422; Hastings v. Pep- 
per, 11 Pick. (Mass.). 41: But see 
Aymar v. Astor, 6 Cow. (N. Y.) 266 
(where the rule seems to have been 
doubted). 


95. Ala.—Tennessee River Nav. 
Co. v. Walls, 18 Ala. A. 305, 92 S 202. 


rier. 2 


to another.!? 


Fla.—Bennett v. Filyaw, 1 Fla. 403. 
Mass.—Hastings v. Pepper, 11 Pick. 
41. 


S. C.—Faulkner v. Wright, 24 S. C. 
L. 107; Harrington v. Lyles, 11 S. C. 
L. 88. 


Tenn.—Porterfield v. Humphreys, 8 
Humphr. 497; Craig v. Childress, 
Peck 270, 19 AmD 751. 


Ferry as common carrier of goods 
see Ferries § 51. 


96. Compagnie Générale Transat- 
lantique v. American Tobacco Co., 31 
F. (2d) 663 [certiorari den 280 U. S. 
555 mem, 50 SCt 16 mem, 74 L. ed, 611 
mem]. ’ 


97. Compagnie Générale Transat- 
lantique v. American Tobacco Co., su- 
pra. 

98. Crosby v. Grinnell, 
No. 3,422. 


99. U. S.—The Huntress, 
Cas. No. 6,914, 2 Ware 89. 


Fia.—Bennett v. Filyaw, 1 Fla. 403. 
Kan.—The Emily, 5 Kan. 645. 


S. C.—Faulkner v. Wright, 24 S. C. 
LL: 107; Patton v. Magrath, 23 S.C. Li: 
LOS Sd FAM D bb 2e 


Tenn.—Porterfield v. Humphreys, 8 
Humphr. 497. 


1. Arnold v. Habenbake, 5 Wend. 
ae Y.) 838; Spencer v. Daggett; 2 Vit. 


GE Cas: 


WA 15k 


2. Duty to transport and deliver, 
and liability for breach see infra §§ 
522-535. 

Liability for loss of, or injury to, 
cargo see infra §§ 536-829. 


3. Crosby v. Grinnell, 6 F. Cas. No. 
3,422. 


4 Crosby v. Grinnell, supra. 


5. Brower v. The Water Witch, 4 
BY. Cas. INO: 21,971, 19) Hower) CNY.) 
241 [aff 1 Black 494, 17 L. ed. 155]. 


Contracts of affreightment general- 
ly see infra §§ 490-521. 


se Allen v, Sewall, 2 Wend. (N. Y.) 


7. The T. A. Goddard, 12 Fed. 174; 
Robinson y. Chittenden, 69 N. Y. 525 
iveva@ Ehuntissas 


Bills of lading generally see infra 
§§ 503-521. 


8. Bashinsky Cotton Co. v. Sun- 
set, Lighterdge | Conpes ieeenedsa 20 
[aff 281 Fed. 1019]. 


*By FELIX C. GRABER (§§ 484-535). 


the other portion is taken up by a cargo shipped un- 
der special charter, the owner is still a common ¢ar- 


The term “carriage” includes the ability to lift a 
cargo and hold it afloat, and does not necessarily in- 
volve any translation of the vessel from one place 


9. The William I. McIlroy, 37 F. 
(2d) 909; Sizer v. Chiarello, 32 F. 
(2d) 333; American Creosoting Co. 


v. Deutsche Petroleum Aktien Gesell- 
schaft, 28 Fot@dy” 3565) Them Ee AS 
Rock, 23 F. (2d) 198; Warner Sugar 
Refining Co. v. Munson SS. Line, 23 
F. (2d) 194; In re Steamship Co. 
Norden, 6 F. (2d) 883; The Oakley 
C. Curtis, 4 F. (2d) 979 [mod 285 Fed. 
612 and certiorari den 267 U. S. 599, 
45 SCt 354, 69 L. ed. 807]; The Addi- 
son E. Bullard, 287 Fed. 674; The G. 
R. Crowe, 287 Fed. 426 [aff 294 Fed 
506 (certiorari den 264 U. S. 586, 44 
SCt 335, 68 Li. edi 862) )5) Bheney Re 
Sheffer, 249 Fed. 600, 161 CCA 526; 
The Pawnee, 205 Fed. 333; The Roke- 
by, 202 Fed. 322; The Wildenfels, 161 
Fed, 864; The Fri, 154 Fed. 333, 83 
CCA 205; The Dan, 40 Fed. 691; Lamb 
v. Parkman, 14 F. Cas. No. 8,020, 1 
Sprague 343; Bloomberg-Michael 
Furniture Co. v. Urquhart, 38 Ga. A. 
3804, 143 SE 789; Nugent v. Smith, 1 
CAPR ation 


fa] Lighter (1) hired exclusive- 
ly to convey goods of one person to 
a particular place for an agreed com- 
pensation is not a “‘common carrier” 
with respect to such goods, but a 
“private carrier,’ and liable only as 
a bailee for hire. The Wildenfels, 161 
Fed. 864. (2) Thus one contracting 
to lighter lumber from a steamship 
to the dock is a bailee for hire, and 
liable only for negligence. Sizer v. 
Chiarello, 32 KF. (2d) 338. 


[b] Scow, contracting to carry 
cargo to her full capacity, is not a 
common, but a private, carrier, and 
is bound only to the exercise of or- 
dinary care and skill. The C. R. Shef- 
fer, 249 Fed. 600, 161 CCA 526. 


[c] Carriage under bill amounting 
to shipper’s receipt.—The owner of 
a barge, carrying coal only under a 
bill of lading which was hardly more 
than a shipper’s receipt provided by 
the cargo owner, is not a common car- 
rier, but a bailee to transport for 
hire. The William I. McIlroy, 37 F. 
(2d) 909. 


10. In re Steamship Co. Norden, 
6 F. (2d) 883; The C. R. Sheffer, 249 
Fed. 600, 161 CCA 526. 


Care required of bailee in bailment 


‘for mutual benefit generally see Bail- 


ments § 61. 


Aga Gage vy. Tirrell, 9 Allen (Mass.) 


12. The Jungshoved, 272 Fed. 122 
epor on other Spcuuas 290 Fed. 733 
certiorari den SeeLO rise rece 
35, 68 L. ed. 517)]. Ree 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 484-486] 


Gratuitous carriage of money. The probability 
that the carriage of money by an officer of the boat 
will ultimately result in increased freight business 
is insufficient to fix the lability of the carrier as a 
carrier for hire,t* and the federal statutes con- 
cerning the duties and liabilities of steamboats en- 
gaged in carrying the mail!* do not impose on the 
owners of steamboats the responsibilities of com- 
mon carriers, in favor of a third person who has 
contracted for no more than the diligence of a man- 
datary in the carrying of bank bills.15 


Receipt of goods as forwarder. A common carrier 
to whom, as such, goods are tendered for transpor- 
tation, cannot, without the shipper’s knowledge and 
consent, receive them as a forwarder merely.!® 


Detention by act of consignee. Where a vessel is 
detained, after the expiration of the time for. un- 
loading, by the act of the consignee, her strict lia- 
bility as a carrier ceases, and she is liable as a ware- 
houseman only for reasonable care in keeping the 
eargo.1? 


Warehousemen who undertake to carry by water 
goods intended to be stored in their warehouse from 
the ship in which they were imported to their ware- 
house are not liable as common earriers, such sery- 
ice being purely ancillary to their warehousing busi- 
ness.1§ 


Delivery.1® The liability of a carrier under a bill 
of lading continues until the merchandise is safely 
delivered to the consignee at the port of discharge, 
or placed in such a situation there as to be equivalent 
to a safe delivery, and the carrier is not discharged 
of the custody of the goods until this is done;?° 
but where the owner of a vessel agrees, for a sin- 
gle price, to transport a cargo from one port to 
another, and allow storage thereof in the vessel fol- 
lowing the voyage, his lability as carrier ceases on 
arrival at the port of destination, and he is there- 
after liable as a warehouseman only.?? 


[§ 485] 2. Duty To Receive and Transport Prop- 
erty. The common-law obligation of a carrier by 
water is to receive goods which it is able and accus- 
tomed to carry, in the order of their tender, without 


13. Cincinnati, ete., Mail Line Co. 
v. Boal, 15 Ind. 345; Whitmore v. The} SS. Co. vy. 
Caroline, 20 Mo. 513. 


14” 4.0. S..St. at L. 104 ¢ 64 § 6; 
SWS. St, at du. 736 e 43 '$ 13. 


15. Haynie v. Waring, 29 Ala. 263. 

16. Mellier v. St. Louis, etc., 
‘Transp. Co., 14 Mo. A. 281. 

17. The M. C. Currie, 132 Fed. 125. 


18. Consolidated Tea, etc., Co. v. aa 
Oliver’s Wharf, [1910] 2 K. B. 395; tos . 
Armour v. Tarbard, Ltda., 37 T. L. R.| Walls, supra. 
208. 25. 


Liability of warehousemen for loss 


AnnCas 1044; 


SHIPPING 


Walls, 18 Ala. A. 305, 92 S 202; Ocean 
Savannah 
Works, ete., Co., 131 Ga. 831, 63 SHE 
577, 127 AmSR 265, 20 LRANS 867, 15 
Burgess Bros. Co. vy. 
Stewart, 114 Misc. 673, 187 NYS 873; 31. 
hairweathers v2 work Corp:, LD): 
RHO: 


Discrimination see infra § 488. 82. 


83. Tennessee River Nav. Co. v. 
Walls, 18 Ala. A. 305, 92 S 202. 


Tennessee River Nav. Co. v. 


@ceanl ISS, Comey, 
Locomotive Works, ete., Co., 131 Ga, 34. 
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preference to any shipper.22 Thus, while a steam- 
boat leaving its terminal with a full cargo is not re- 
quired to overload by taking additional freight ten- 
dered at lower landings,?® on finding such freight, 
with notice that it will remain there for transporta- 
tion, it is its duty to take such freight in its turn, 
and not to place itself with reference to subsequent 
consignments so as to render itself unable within 
a reasonable time to accept and transport the freight 
tendered at such lower landings.24 A carrier by 
water, however, may select the character of the goods 
it proposes to carry,?® or discontinue to carry a par- 
ticular class,?® and it may voluntarily cease to do 
business as a common carrier and engage in the 
business of a special carrier ;?7 but so long as it op- 
erates as a common carrier it cannot reject goods 
which it professes to carry and thereafter receive 
other goods where at the time of tender there is room 
in the vessel for the goods and the vessel’s safety 
will in no wise be imperiled.?8 


Discontinuance of service.2® The obligation of a 
common carrier by water to continue the operation 
of its lines is not imposed by any principle of the 
common law,*° nor do the provisions of the Inter- 
state Commerce Act, as amended,*! impose any ob- 
ligation to continue service,*? the requirement as 
to obtaining from the interstate commerce commis- 
sion before abandonment a certificate that present 
or future publie convenience and necessity permit 
such abandonment®* applying only to lines of rail- 
road;** and if the charter of such carrier or any 
other law of the state under whose laws such ear- 
rier was incorporated does not forbid a discontinu- 
ance of service, such carrier may properly discon- 
tinue.?° 


[§ 486] 3. Duty To Provide Facilities. Although 
it has been said that there is no difference between 
a land and a water carrier,°?® there is a marked and 
well defined difference between a company operating 
boats on waters open to the free navigation of all 
crafts desiring to engage in serving the public and 
a railroad company granted certain powers under 
its charter, and serving exclusively a certain terri- 
tory.*7 In the one case the railroad must furnish 
sufficient facihties for the reasonably prompt trans- 


Co., 265 U. S. 346, 44 SCt 504, 68 L. 
Locomotive | ed. 1047 [aff 284 Fed. 497 (aff 273 
Fed. 577, and certiorari den 261 U. S. 
618, 43 SCt 363, 67 L. ed: 830)]. 


Act Febr. 4, 1887 [24 U. S. St. 
at L. 879 c 104 § 1], as amended; 
USCA tit 49 § 1, 


Lucking v. Detroit, etc, Nav. 
Co., 265 'U. S. 346, 44 SCt 504, 68 L. 
ed. 1047. 


33. Act Febr. 28, 1920 [41 U. S. St. 
at L. 476 c 91 § 402 (18)]; USCA tit 


Savannah EIS SS CLSy: 


Lucking v. Detroit, etce., Nav. 


or injury to goods see Warehouse-| 831, 63 SE 577, 20 LRANS 867. Co., 265 U. S. 346, 44 SCt 504, 68 
men [40 Cyc 429]. 26. Ocean SS. Go. v. Savannah}. ed. 1047, 

19. Delivery of goods generally | Locomotive Works, ete., Co., supra. 35. Lucking v. Detroit, etc, Nav. 
see infra §§ 524-531. 27. Ocean SS. Co. Vv. Savannah | Co., supra. 

20. Vose vy. Allen, 28 F. Cas, No: Locomotive Works, etec., Co., supra. 36! I Hale VON OS Steam. Navete | 


17,005 [aff 28 F. Cas. No. 17,006, 3 28. 


21. Norton v. The Richard Wins- 29. 
low, 67 Fed. 259 [aff 71 Fed. 426, 18 
CCA 344]. 493. 


22. Tennessee River Nay. Co. v. 30. 


Ocean SS: ‘Co. v. 
Blatchf. 289]. | Locomotive Works, etc., Co., supra. 


Obligation to continue serv- 
ice implied in contract see infra § 


Lucking v. Detroit, etc., Nav. 


Savannah] 15 Conn. 539, 39 AmD 398; Wlliott v. 
Rossell, 10 Johns. (N. Y.) 1, 6 AmD 
306; Trent Navigation v. Ward, 3 


Esp. 127, 170 Reprint 562. 


37. Tennessee River Nav. Co.’ v. 
Walls, 18 Ala. A, 305, 92 S 202. 
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portation of goods tendered for carriage,** while a 
steamboat is required to accept shipments tendered 
only up to its ability to transport.*® Thus a nayi- 
gation company, whose charter confers no power of 
eminent domain, nor imposes any public duties, 1s not 
a public or quasi-public corporation,*® and is not 
bound to provide sufficient facilities to carry all 
goods offered, but may decline to receive goods in 
excess of its transportation facilities.4! So it may 
withdraw one or more of its ships and reduce its 
carrying capacity,t? although, at the time of mak- 
ing the reduction, it did not have sufficient carry- 
ing capacity to take all the freight offered.** 


[§ 487] 4. Statutory Regulation Generally.** 
Disregarding minor immaterial details, the scheme 
created by the Shipping Act for the regulation of 
rates and practices of ocean carriers 1s, in its es- 
sential features, the same as that prescribed by the 
Interstate Commerce Act*® in the corresponding field 
for land earriers;*® and the functions of the ship- 
ping board under one statute are, in substance, the 
same as the functions of the interstate commerce 
commission under the other statute.47 The Ship- 
ping Act does not attempt to modify, repeal, or in 
any manner regulate or correct the nature, extent, 
or provisions of bills of lading in any interstate com- 
merce shipments.*® It cannot be deemed an exclu- 
sive enactment with respect to the regulation of 
common earriers by water in interstate commerce 
to the exclusion of the general Interstate Commerce 
Act,*® and its failure to make regulations with re- 
spect to bills of lading and their restrictions and lim- 
itations cannot be held to be a removal of the re- 
strictions of the first Cummins Amendment to the 
general Interstate Commerce Act.°° The federal 
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[§§ 486-488 


statute requiring common carriers by water in inter- 
state commerce to file schedules of their maximum 
rates! applies to ocean earriers.°? Statutes enact- 
ed to prevent fraud will not be construed to work 
fraud between shipper and shipowner.?* 


Shipment of explosives.°* The federal statutes, 
making it a misdemeanor to pack or put up for 
shipment or knowingly to ship or attempt to ship 
on vessels any gunpowder, ete., unless packed and 
marked as required by law,®° were enacted by con- 
gress in the exercise of its constitutional power to 
regulate foreign and interstate commerce,°® and are 
applicable only to shipments on vessels engaged in 
such commerce.®? The statute applies to shipments 
on foreign private steam vessels carrying passengers 
from ports of the United States to any other place 
or country,®® and the provisions of such sections to 
gunpowder include metallic cartridges containing 
gunpowder.°® 


Violation of Harter Act. The section of the Har- 
ter Act imposing a penalty for violation of provi- 
sions regulating contractual stipulations and refusal 
on demand to issue the bill of lading provided for®°’ 
is a criminal statute®! subjecting violators to pros- 
ecution by indictment;°? but a suit for the penalty 
will only lie for the party injured.®? 


Excessive fines and penalties awarded against ves- 
sels or their owners for violation of regulatory stat- 
utes will not be sustained on appeal.®* 


[§ 488] 5. Discrimination—a. In General. The 
obligation of a common earrier by water to serve 
the public impartially in the receipt and transpor- 
tation of goods,®® although prohibiting unjust dis- 
crimination,®® does not inhibit a carrier from grant- 


38. See Carriers § 66. cial Co. v. Panama R. Co., 205 App. 61.. U.S. v. Cobb, 163s mean (oa. 

39. Tennessee River Nav. Co. v. sok jie NE 86th 92 [aff 237 N. Y. 62. U. S. v. Cobb, supra (holding 
Walls, supra; Ocean SS. Co. v. Sa- , Fs : that an indictment under such act 
vannah Locomotive Works, etc., Co., 49. South, etce., American Com-|averring that such bill was issued by 
131 Ga. 831, 63 SE 577, 127 AmSR| mercial Co, v. Panama R. Co., supra.| defendant, and setting out a copy of 
265, 20 LRANS 867, 15 AnnCas 1044.|° 59 South tneté,) American Gene pt aoe Meee which it aEDes ts as 

40. Merchants’, etc., Transp. Co.| mercial Co, v. Panama R. Co., supra. te endant’s name was signed there- 
v. Dixon, 141 Ga. 762, 82 SE 141; o “per” another, it is unnecessary to 


Ocean S%. Co. v. Savannah Locomotive 


51. USCA tit 46 § 817. 


allege that it was so signed, by de- 


Works, etc. \Co., 131 Ga. 831, (63 Sh 
577,. 127 AmSR 265, 20 LRANS 867, 
15 AnnCas 1044. 


41.. Tennessee River Nav. Co. v. 
Walls, 18 Ala, A. 305, 92 S 202; Mer- 
chants’, etc.,. Transp. Co. v. Dixon, 
141 Ga. 762, 82 SH 141; Ocean SS. 
Co. v. Savannah Locomotive Works, 
ete: Co., 131 ‘Ga. 831, 63 SH 577, 579) 
580, 127 AmSR 265, 20 LRANS 867, 
15 AnnCas 1044. 


42. Merchants’, ete., Transp. Co. 
v. Dixon, 141 Ga. 762, 82 SE 141. 


43. Merchants’, ete., Transp. Co, 
v. Dixon, supra. 


44. Construction and application 
of statutes against discrimination see 
‘infra § 488. 


Regulation of vessels generally see 
supra §§ 4-72. ° 


45. USCA tit 49 § 1 et seq. 


46. U. S. Navigation Co., Ine. v. 
Cunard SS. Co., Ltd., 39 F. (2d) 204. 


47. U. S. Navigation Co., Inc. v. 
Cunard SS. Co., Ltd., supra. 


Interstate commerce 
see Commerce §§ 176-206. 


48. South, etc., American Commer- 


commission 


52. U. S. Navigation Co., Ine. vy. 
Cunard SS. Co., Ltd., 39 F. (2d) 204; 
U: S: v. Munson SS. Line, 37 F. (2d) 
681 [Laff 3 F. (2d) 211]. 


53. The Capitaine Faure, 10 F. (2d) 
950 [mod on other grounds 1 F. (2d) 
406, and certiorari den sub nom. So- 
ciété De Navigation A Vapeur France 
Indo-Chine v. Cooper, 271 U. S. 684 
mem, 46 SCt 684 mem, 70 L. ed, 1150 
mem]. 


[a] Statute prohibiting false bills 
of lading.—The Capitaine Faure, 10 
F. (2d) 950 [mod on other grounds 1 
I. (2d) 406, and certiorari den sub 
nom. Société De Navigation A Vapeur 
France Indo-Chine vy. Cooper, 271 U. 
S. 684 mem, 46 SCt 634 mem, 70 L. 
ed. 1150 mem]. 


54. Offense of sending dangerous 
goods by carrier without giving no- 
tice of their character generally see 
Carriers § 1031. 


55. USCA tit 46 §§ 468, 469. 

56. U.S. v. Giordani, 163 Fed. 772. 
57. U. S. v. Giordani, supra. 

58. U. S. v. Giordani, supra. 

59. U. S. v. Giordani, supra. 

60. See USCA tit 46 § 194. 


fendant’s authority; that being mat- 
ter of proof). 


[a] A bill of lading held not to 
contain provisions violative of séc- 
tions 1 and 2 of the act authorizing 
prosecution under section 5. U. S. 
v. Cobb, 163 Fed. 791. 


63. The Minnehaha, 114 Fed. 672. 


64 U.S. v. Elwell, 250 Fed. 939, 
163 CCA 189 [certiorari den 248 U. S. 
564, 39 SCt 8, 68 L. ed. 423]. 


[a] Illustration.—An award of the 
maximum penalty of two thousand 
dollars for violation of Harter Act § 
5 (Comp. St. [1916] § 8033), for re- 
fusal to issue a clear bill of lading, 
etc., 1S excessive, where it appears 
under the circumstances that re- 
spondent acted in good faith, and such 
award should be reduced to one thou- 
sand dollars. U.S. v. Elwell, 250 Fed. 
939, 163 CCA 189 [certiorari den 248 
U. S. 564, 39 SCt 8, 63 L. ed. 423). 


65. See supra § 485. 


66. Compagnie Générale Transat- 
lantique v. American Tobacco Co., 31 
F. (2d) 6638 [certiorari den 280 U. S. 
555 mem, 50 SCt 16 mem, 74 L. ed. 
611 mem]; Duplan Silk Co. v. Amer- 
ican, etce., Marine Ins. Co., 205 Fed. 
724, 124 CCA 18; Ocean SS. Co. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing privileges to shippers provided the privilege is 
indifferently extended to all.¢7 The provisions in 
the Shipping Act against discriminatory acts and 
rates®* apply to a common carrier by water in for- 
eign commerce,°® notwithstanding the bill of lading 
issued in a foreign’ country;7° and the provision 
prohibiting payment or allowance of a deferred re- 
bate’! does not apply to an agreement made or 
goods shipped before the act went into effect.72 


[§ 489] b. Actions. An action for damages for 
discrimination may be brought by the consignee of 
freight, who has paid discriminatory freight charges 
thereon,** and such an action is not in the nature of 
one to recover an excessive charge under a mistake 
of law or fact,’+ nor is it an action for an over- 
charge.’® The question whether charges are rea- 
sonable or otherwise,’® and whether certain diserim- 
inations were due or undue,*? are questions of fact, 
to be passed on in the light of all the facts duly 
alleged and supported by competent evidence. When 
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defendant fails to make answer to the prima facie 
evidence offered by plaintiff, it is the duty of the 
court to direct the verdict for plaintiff.7§ 


[§ 490] B. Contracts of Affreightment?®—1. In 
General—a. What Law Governs. In determining 
the law applicable as regards the construction and 
effect of a shipping contract the court must look to 
the intention of the parties,8° and reference should 
be had to the character of the contract, the parties 
thereto, and where entered into.S1 The rights and 
habilities of the parties under the contract have 
been variously said to be governed by the law of the 
place where it was made or where it was to be ex- 
ecuted,®* or by the law of the flag,8* unless the 
intention of the parties appears to be that some oth- 
er law should govern;** and a contract of affreight- 
ment made in one country, the performance of which 
begins there, is governed by the law of that country 
unless the parties when entering into the contract 
clearly manifest a mutual intention that it shall 


Savannah Locomotive Works, etc., Co.,; transport plaintiff's property and to] ness, and computation of interest, is 


131 Ga. 831, 63 SE 577, 127 AmSR 
265, 20 LRANS 867, 15 AnnCas 1044. 


[a] [Illustrations of unjust dis- 
crimination.—(1) Preferring cotton 
over all other commodities which a 
steamship customarily carries. Ocean 
SS. Co. v. Savannah Locomotive 
Works, etc.,.Co., 131 Ga. 831, 63 SH 
577, 127 AmSR 265, 20 LRANS 867, 
15 AnnCas 1044. (2) Collecting 
freight charges on basis of five francs 
to the dollar, when francs are worth 
only ten cents. Compagnie Générale 
‘Transatlantique v. American Tobac- 


co Co., 31 F. (2d) 663 [certiorari 
-den 280-U. S. 555 mem, 50 SCt 16 
mem, 74 L. ed. 611 mem]. (3) Pre- 


ferring foreign over domestic ship- 
ments. Ocean SS. Co. v. Savannah 
Locomotive Works, etc., Co., supra. 


[b] Soliciting rebates being an of- 
fense under Interstate Commerce Act 
[34 St. at L. 584 § 6), a shipper can- 
not successfully maintain a suit to 
obtain insurance benefits not covered 
by the freight rate paid by him, since 
this amounts to soliciting knowingly 
-a concession by which his shipment 
was being ‘‘transported at a less rate 
than that named in the tariffs pub- 
lished and filed by such carrier,” 
within the statutory prohibition. 
Duplan Silk Co. v. American, etc., 
Marine Ins. Co., 205 Fed. 724, 124 
CCA 18. 


67. Copper River Packing Co. v. 
Alaskan SSs Col, 222h." (2d) +125" Mer- 
chants’, ete., Transp. Co., v. Dixon, 
141 Ga. 762, 82 SH 141; Ocean SS. Co. 
v. Savannah Locomotive Works, etc., 
Co., 131 Ga. 831, 683 SE 577, 127 AmSR 
265, 20 LRANS 867, 15 AnnCas 1044. 


{a] Making bookings of freight 
(1) is not unlawful discrimination, 
provided th'e privilege is extended im- 
-partially to all shippers (Merchants’, 
etc., Transp. Co. v. Dixon, 141 Ga. 762, 
82 SE 141; Ocean SS. Co. v. Savannah 
Locomotive Works, etc., Co., 131 Ga. 
831, 63 SE 577, 127 AmSR 265, 20 LRA 
NS 867, 15 AnnCas 1044), (2) and pro- 
vided the grant of this privilege to 
shippers of one commodity does not 
interfere with the carrier’s duty to 
shippers of other commodities (Ocean 
Ss. Co. v. Savannah Locomotive 
Works, etc., Co., supra). (3) “Book- 
ing” defined see 9 C. J. p 1387. 


[b] Agreement to furnish sufficient 
vessels for transportation.—(1) Un- 
der the prohibition of the Shipping 
Act (USCA tit 46 § 812) a contract in 
which a steamship company agreed to 


furnish sufficient vessels to handle 
shipments with reasonable prompt- 
ness, subject to its regular rules, 
rates, and tariff, is not unfair or dis- 
criminatory against any shipper 
(Copper River Packing Co. v. Alaska 
SS. Co., 22 F. (2d) 12), (2) nor does it 
give any undue or unreasonable pref- 
erence or advantage to such shipper 
(Copper River Packing Co. v. Alaska 
SS. Co., supra); (3) and the mere fact 
that the steamship company might 
violate the law by giving undue pref- 
erences, Such as loading the particu- 
lar shipper’s shipment on a fixed day, 
and expediting its freight to the dis- 
advantage of prior shippers offering 
freight of a similar character and to 
the same point, does not invalidate 
the contract (Copper River Packing 
Co. v. Alaska SS. Co., supra). 


68. USCA tit 46 §§ 815, 816. 


69. Compagnie Générale Transat- 
lantique v. American Tobacco Co., 31 
F. (2d), 663 [certiorari den 280 U. S. 
555 mem, 50 SCt 16 mem, 74 L. ed. 
611 mem]. 


70. Compagnie Générale Transat- 
lantique vy. American Tobacco Co., su- 
pra. 

What law governs generally see in- 
fra § 490. 


71. USCA tit 46 § 812. 
72. Huttlinger v. Royal Dutch 


West India Mail, 180 App. Div. 114, 
167 NYS 158. 


73. Compagnie Générale Transat- 
lantique vy. American Tobacco Co., 31 
F. (2d) 663 [certiorari den 280 U. S. 
555 mem, 50 SCt 16 mem, 74 L. ed. 611 
mem]. 

74, Compagnie Générale Transat- 
lantique v. American Tobacco Co., su- 
pra. 

75. Compagnie Générale Transat- 
lantique vy. American Tobacco Co., su- 
pra. 

76. Compagnie Générale Transat- 
lantique v. American Tobacco Co., su- 
pra. 

77. Compagnie Générale Transat- 
lantique v. American Tobacco Co., su- 
pra. 

7g. Compagnie Générale Transat- 
lantique v. American Tobacco Co., su- 
pra. 

[a] Evidence held sufficient.—Cer- 
tified copies of the shipping board’s 
finding of discrimination, and order, 
with showing of authority to do busi- 


sufficient to support recovery in an 
action for discrimination under Ship- 
ping Act §§ 22, 30 (USCA tit 46 §§ 821, 
829). Compagnie Générale Transat- 
lantique v. American Tobacco Co., 31 
F. (2d) 663 [certiorari den 280 U..S. 
555 mem, 50 SCt 16 mem, 74 L. ed. 611 
mem]. 


79. Power of master to execute 
see supra § 365. 


What law governs lien of shipper 
See infra § 498. 


80. Chartered Mercantile Bank vy. 
Netherlands India Steam Navy. Co., 
iEtd., 10 OBE Dot: 


81. The Pehr Ugland, 271 Fed. 340. 
82. Naylor v. Baltzell, 17 F. Cas. 
No. 10,061, Taney 55. 


83.. Wupperman y. The _ Carib 
Prince, 63 Fed. 266 [rev on other 
grounds’ 170 U.S. 655, 18 SCt: 753, 42 
L. ed. 1181]; The Titania, 19 Fed. 101; 


Richardson y. Burlington, [1930]. 4 
DomLR 527. 
[a] Rule applied.—On a shipment 


of goods in England, on an English 
vessel, on an ordinary bill of lading, 
the liability of the vessel is to be de- 
termined according to the law of the 
place of shipment, as the law of the 
flag. The Titania, 19 Fed. 101. 


Application of federal statutory 
limitation of liability to foreign ves- 
sels see infra § 1107. 


84. Chartered Mercantile Bank y. 
Netherlands India Steam Nav. Co., 
Ltd., 10 Q. B. D.-521; Richardson vy. 
Burlington, [1930] 4 DomLR 527. 


[a] ‘Bule applied.—Where the par- 
ties to the contract were English, al- 
though the master who signed the 
bill of lading was a Dutchman, and 
the contract was in the English lan- 
guage, and was made at Singapore, 
an English port, where English law 
prevails, although the ship sailed un- 
der the Dutch flag, and was bound to 
a Dutch port, and was commanded by 
a Dutch captain, and although as re- 
gards the privileges of trade which 
the ship might enjoy as a Dutch ship 
in Dutch ports, the parties no doubt 
relied on the Dutch law, as regards 
the construction and effect of the con- 
tract itself as between the parties, it 
was held that the parties were con- 
tracting with reference to English 
law, and not with reference to the 
law of the country under whose flag 
the ship sailed. Chartered Mercan- 
tile Bank v. Netherlands India Steam 
Nav. Co., Ltd., 10 Q. B. D. 521. 
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be governed by the law of some other country.*° 
Provisions in a bill of lading that all questions aris- 
ing thereunder against the ship or her owners should 
be governed by the law of the country under whose 
flag the ship is sailing have been held valid;*® but 
the law of the flag so far as it differs from the gen- 
eral maritime law is but a-mere municipal law of 
the ship’s home and has no authority abroad except 
by comity, and will not be adopted in a foreign for- 
um when against the policy, or prejudicial to the 
citizens of the country, of the forum,** even though 
the parties have so stipulated in the shipping con- 
tract,®® this rule being especially applicable to con- 
tracts exempting the carrier from liability for neg- 
ligence and also providing that the stipulation shall 
be governed by the law of a country where such 
a stipulation is sustained.8® As to matters of per- 
formance the law of the place of performance con- 
trols;°° and where the contract is to be performed 


85. Liverpool, ete., Steam Co. v. 
PNenix Ins, OOn UZ0 We Seo oi geo Sole 83 
469, 32 L. ed. 788 [aff 22 Fed. 715, 22 5 
Blatehnt.. 372i Grammer (SS3 (Cove 
Richardson, 37 F. (2d) 366; Yone Su- 
zuki v. Central Argentine R. Co., 27 
F. (2d) 795 [mod 19 F. (2d) 645]; The 
Branttord City, 29 Fed. 3735 New 
York Bank, etc., Co. v. Atterbury, 226 
App. Div. 117, 234 NYS 442; Melady 
v. Jenkins SS. Co., 18 Ont. L. 251, 13 


880 [aff 71 Fed. 


89. Botany 
76 Hed. 582]; 
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22 SCt 102, 46 L. ed. 190]. 


Doherr vy. The Etona, 64 Fed. 
895, 
Lewisohn v. National SS. Co., 56 Fed. 
602; Monroe v. The Iowa, 50 Fed. 561; 
Strauss v. Canadian Pac. R. Co., 254 
IN. Y8 407, 173 NYS 564: 


Worsted 
Knott, 82 Fed. 471, 
Spreckels Sugar-Refin- 
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at a place other than at which it is made, the par- 
ties are presumed to adopt the law of the place of 
performance as the law of the contract.°* The 
presumption that a contract valid where made is 
valid everywhere®? is applicable to contracts for 
the transportation of goods.°* As to goods shipped 
from one country to another the law of a third coun- 
try is inapplicable, although some of the cargo was 
shipped from there.®* Foreign vessels, being enti- 
tled to the benefit of the Harter Act,®® will be held 
subject to its limitations by courts of the United 
States in suits for damages to cargo arising on the 
high seas on voyages to this country.°® 


Domicile of party. The law of domicile of the 
party does not govern the contract nor determine 
his rights or obligations when it was neither made 
nor to be performed there.°* 


Abandonment of voyage. Where the voyage has 


laws of Japan but provided for de- 
livery at Seattle, and delivery was 
there made, an action in conversion 
for wrongful delivery is governed by 
Uniform Bills of Lading Act § 14 
(Remington Code [1915] § 3385—14), 
although the bills of lading would be 
interpreted according to the laws of 
Japan. Yokohama Specie Bank y. U. 
S. Fidelity, ete., Co.,;123 Wash. 387, 
212 P 564, 216 P 851. (3) The stat- 


18 CCA 380]; 


Mills v. 
27 CCA+ 326 [att 


OntWR 439. 


[a] Rule applied.—(1) In the ab- 
sence of any provision therein as to 
which law governs under a contract 
made in Canada between a Canadian 
firm and an American steamship com- 
pany for the shipment of ninety 
thousand bushels of oats from a Ca- 
nadian port to a port of the United 
States, the Canadian standard of thir- 
ty-four pounds to the bushel applies, 
and not the American standard of 
thirty-two pounds (Melady v. Jenkins 
SS) Co.) 18) Ont... 251,913 OntwR 
439); (2) and the contract of a car- 
rier to transport goods from Canada 
to the United States, entered into in 
Canada, is governed as to the time 
of delivery by Canadian laws (Gram- 
mer SS. Co. v. Richardson, 37 F. (2d) 
366). (3) American statutes making 
the date an element of a bill of lad- 
ing are inapplicable to an Argentine 
bill. New York Bank, etc., Co. v. At- 
terbury, 226 App. Div. 117, 234 NYS 
442. 


g6. The Oranmore, 92 Fed. 396 [aff 
24 Fed. 922]. 


[a] Rule applied.—Where a bill of 
lading of an English ship provided 
that all questions arising thereunder 
against the ship or her owners should 
be determined by English law, such 
provision is valid, and the English 
law governs a libel in admiralty for 
the loss of property, under such bill 
of lading by the shipper, who was a 
resident of the United States. The 
ESD 92 Fed. 396 [aff 24 Fed. 
922]. 


87. The Kensington, 183 U. S. 263, 
269, 22 SCt 102, 46 L. ed. 190; The 
Guildhall, 58 Fed. 796 [aff 64 Fed. 867, 
12 CCA 445]; The Brantford City, 29 
Fed. 373; Strauss v. Canadian Pac. R. 
Cont IN. Wier A 00a sane: INI 56.4. 


[a] Rule applied.—Exemptions for 
negligence, contracted for in a foreign 
port on a foreign vessel, although 
valid where made, will not excuse 
torts and consequent damage occur- 
ring within our territorial jurisdic- 
tion. The Kensington, 88 Fed. 331 
{rev on other grounds 183 U. S. 263, 


ing Co. v. The Glenmavis, 69 Fed. 472; 
The Victory, 68 Fed. 631 [aff on other 
grounds 168 U.S. 410, 18 SCt 149, 42 
L. ed. 519]; The Guildhall, 58 Fed. 
TWEV6L Med. V867, aC 445 sei he 
Hugo, 57 Fed. 403; The Energia, 56 
Fed. 124; Strauss v. Canadian Pac. 
Riv Co. 325 4° NS YP 40 TSS INST 564s 


[a] Thus (1) a provision ina bill 
of lading, containing an exception of 
damage from negligent stowage, that 
the contract should be governed by 
the law of the flag, is not enforceable 
in our courts, being against the pub- 
lic policy of this country. Botany 
Worsted Mills v. Knott, 82 Fed. 471, 
27 CCA 326 [aff 76 Fed. 582]. (2) So, 
where a bill of lading made in Ger- 
many in behalf of a British ship, pri- 
or to the Harter Act, relating to the 
liability of shipowners, contained a 
clause exempting the ship and carrier 
from liability for negligence in the 
navigation of the vessel, and a fur- 
ther provision that the law of the 
flag should govern, the courts of the 
United States refuse to enforce the 
stipulation respecting negligence, al- 
though it was valid under the laws of 
both England and Germany. Spreck- 
els Sugar-Refining Co. v. The Glen- 
mavis, 69 Fed. 472. 


90. Louis-Dreyfus v. Paterson SS., 
43 F. (2d) 824 [rev 35 F. (2d) 353]; 
Yokohama Specie Bank vy. U. S. Fi- 
delity, ete, Cos=123 Wash. 887, 212) Pp 
564, 216 P 851; Lagomarsino v. Pa- 
cific Alaska Nay. Co., 100 Wash. 105, 
170 P 368. 


[a] Rule applied.—(1) Where a 
contract of carriage is made in Minne- 
sota without any relevant exceptions, 
to be performed partly in the United 
States and partly in Canada, and the 
carrier fails in performing that part 
of it which is to take place in Cana- 
da, the law of the place of that per- 
formance excusing him for those 
faults in navigation which have 
caused the loss controls. Louis- 
Dreyfus v. Paterson SS., 43 F. (2d) 
824 [rev 35 F. (2d) 353]. (2) Where 
bill of lading contracts for the pur- 
chase and delivery of merchandise 
were made at a place subject to the 


utes of California, exempting marine 
carriers from loss or injury “caused 
by the perils of the sea or fire,” can- 
not be given extraterritorial effect, so 
as to exempt a carrier of a shipment 
from that state, for loss occurring in 
Washington. Lagomarsino v. Pacific 
pre Nav. Co., 100 Wash. 105, 170 
P 368. 


91. The Pehr Ugland, 271 Fed. 340 
[app dism 277 Fed. 1019]. 


[a] Thus a contract made in Lon- 
don for the carriage by a Dutch ship 
of a cargo of coal from Norfolk, Va., 
to Buenos Aires, under which the car- 
go was loaded, bill of lading issued, 
and advance freight paid at Norfolk, 
and the voyage frustrated in the wa- 
ters of the United States, is governed 
by the law of the United States. Th'e 
Pehr Ugland, 271 Fed. 340 [app dism 
277 Fed. 1019]. 


92. See Contracts § 23. 


93. The Miguel di Larrinaga, 217 
Fed. 678. 

[a] Rule applied.—(1) A contract 
for transportation to Cuba is presum- 
ably valid in Cuba, when it is valid 
in Liverpool, where made, although it 
contains a_ negligence exemption 
Which would be invalid under the 
laws of the United States (The Mi- 
guel di Larrinaga, 217 Fed. 678), (2) 
and the exemption clause is a good 
defense to an action in the United 
States for damages to cargo from 
negligence in ‘handling (The Miguel 
di Larrinaga, supra). 


94. Duche y. Brocklebank, 35 F. 
(2d) 184. 


[a] Thus the Indian Carriage by 
Sea Act is inapplicable in a suit for 
damage to goods shipped from Ceylon, 
although some of cargo was shipped 
from British India, and although both! 
Ceylon and India are English posses- 
sions. Duche vy. Brocklebank, 35 F. 
(2a) 184. 

95. Exemption from liability un- 
der Harter Act see infra §§ 541-600. 


96. The Frey, 92 Fed. 667. 


97., Naylor y. Baltzell, 17 F. Cas. 
No. 10,161, Taney 55. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 490-492] 


been ended or abandoned before it has been success- 
fully completed, the rights of shipowners and ship- 
pers are governed by the laws of the country in 
whose waters the voyage was thus terminated.?8 


Interstate commerce. Although it has been held 
that the rights and liabilities of the parties under 
a contract limiting liability in the shipment of goods 
by sea from one state to another depend not on the 
state statutes, but on the acts of congress, the bill 
of lading, and the principles of the common and mar- 
itime laws as accepted and enforced by the federal 
courts,®® a contract in one state for the carriage of 
goods from there to a point in another state is gov- 
erned by the laws of the former unless a different 
intention clearly appears.1 Statutes of the state 
where the contract was made, which pertain to ear- 
riage by rail, do not affect the validity of an ocean 
bill of lading clause regarding notice of claim.2 


Liability on inland waters. The liability of a gen- 
eral ship employed by the owners in transporting 
goods under contracts for freight, on navigable wa- 
ters between ports and places in different states, re- 


Geiving goods under a contract of shipment corre- ° 


sponding in terms to the usual bill of lading for the 
transportation of goods on inland navigable waters, 
must be determined by the rules of law applicable 
to carriers of goods on such inland waters.? 


Negligence within foreign jurisdiction. Where a 
bill of lading, besides the ordinary exception of the 
perils of the sea, contains an exception against ha- 
bility for loss occasioned by leakage or stowage, or 
by negligence of any person in the service of the 
ship, and this latter exception is valid both by the 
law of the flag and the law of the place of shipment, 
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the law of the place of shipment governs as to any 
negligence within that jurisdiction, and whether the 
damage was occasioned by perils of the sea, or by 
negligent stowage at the place of shipment, the ship- 
per cannot recover, there being no negligence shown 
or presumed, in this country, or from acts commit- 
ted on the high seas;* and so, where a bill of lading 
stamped at an interior town of a foreign country for 
transportation of goods from there to this country, 
via a port of the foreign country, exempted the car- 
rier from lability for negligence of its servants and 
agents, which is valid by the foreign law, the carrier 
could not be held lable for breakage occurring be- 
fore the goods reached port.® 


Limitations of actions.° A provision in the bill of 
lading that litigation arising out of the interpreta- 
tion or execution of such bill shall be judged ac- 
cording to a specified foreign law does not require 
application of the foreign statute of limitations to 
suits arising thereunder.? 


Statute applicable only to common carriers by its 
own terms does not govern contracts made by prit 
vate carriers.® 


[§ 491] b. Time of Taking Effect. A contract of 
affreightment takes effect from the loading of the 
vessel, from which time each party is bound to the 
other for the full performanee of the contract;® and 
the date of the bill of lading!® is immaterial.!1 


[§ 492] c. Requisites and Validity.1? A contract 
of affreightment in order to bind the ship must be 
executed by a person authorized by the owner.!? An 
unauthorized contract may, however, be ratified,+* 
or the carrier may be bound by estoppel.1® An oral 
contract is binding on the parties,!® and so is one 


98. The Appam, 243 Fed. 230. 


[a] Wessel captured by enemy on 
high seas and brought into a neutral 
port of the United States where the 
voyage was held to have been aban- 
doned is within the rule, and the 
right of the owners to recover the 
freight charges as against insurers 
of the cargo is governed by the laws 
of the United States. The Appam, 
243 Fed. 230. 


99. Bloomberg-Michael Furniture 
Co. v. Urquhart, 38 Ga. A. 304, 143 SE 
789. : 


1. Montague v. The Henry B. 
Hyde, 82 Fed. 681; Shaw Supply Co. 
v. Charles Nelson Co., 124 Wash. 305, 
2LE PTL. 


2. Cudahy Packing Co. v. Munson 
SS. Line, 22 F. (2d) 898 [certiorari 
den 277 U. S. 586 mem, 48 SCt 433 
mem, 72 L. ed. 1000 mem]. 


3. The Niagara v. Cordes, 21 How. 
US SE iia UG Glo alka « 


4. The Trinacria, 42 Fed. 863. 


[a] Rule applied as to a contract 
made in Italy by an English master 
of an English ship, and by an HEng- 
lish bill of lading for the transporta- 
tion of goods from Italy to the Unit- 
ed States. The Trinacria, 42 Fed. 
863. 


5. Baetjer v. La Compagnie Gén- 
érale Transatlantique, 59 Fed. 789. 


[a] Reason for rule.—If the land 
carriage was by contract outside the 
bill of lading, admiralty has no ju- 
risdiction, and if under the bill of 
Jading, being wholly in the foreign 
territory, it was governed by foreign 


] law, and the exemption applies. Baet- 


jer v. La Compagnie Générale Trans- 
atlantique, 59 Fed. 789. 


6. What law governs in respect of 
limitation of action generally see 
Limitations of Actions § 46. 


7. A. Salomon, Ine. v. Compagnie 
Générale Transatlantique, 32 F. (2d) 
283. 

[a] Reason for rule.—‘“Whether a 
remedy is barred or a right extin- 
guished one year after the arrival of 
a ship has nothing whatsoever to do 
with the interpretation or execution 
of a bill of lading.’ A. Salomon, Ine. 
v. Compagnie Générale Transatlan- 
tique, 32 EB: (2d) 283. 


[b]. Rule applied as to a _ provi- 
sion that ‘this contract shall be gov- 
erned by the laws of the flag of the 
vessel carrying the goods.” Dorff v. 
Taya, 194 App. Div. 278, 185 NYS 174. 


8. Bloomberg-Michael Furniture 
Co. v. Urquhart, 38 Ga. A. 304, 143 SE 
789. 


9. McLeod Lumber Co. v. Crowley, 
8 F. (2d) 283; Leonard v. Bosch, 72 
New de Hig. 131, 640A 1002 fath 7i eA 
34]. 


[a]. Rule applied.—In order. to 
charge a common carrier with liabili- 
ty for breach of the contract, it is 
not necessary that the loss or damage 
shall have been of or to cargo physi- 
cally moving in transit, but only that 
goods shall have been delivered to, 
and accepted for, transportation. Mc- 
Leod Lumber Co. v. Crowley, 8 F. 
(2d) 283. 


What constitutes delivery of cargo 
to vessel see infra § 497. 


10. Bill of lading generally see in- 
fra § 503. 


11. Lee Line Steamers v. Craig, 111 
Ark. 550, 164 SW 274. 


12. Requisites and validity of: 
Bill of lading, see infra § 513. 


Stipulations varying general rule as 
to time freight earned see infra § 
829. 


18. The Capitaine Faure, 10 FE. 
(2d) 950 [mod on other grounds 1 F, 
(2d) 406, and certiorari den sub nom. 
Société De Navigation A Vapeur 
France Indo-Chine v. Cooper, 271 U. 
S. 684 mem, 46 SCt 634 mem, 70 L. ed. 
1150 mem]; Jose Taya’s Sons Co. v. 
Compania Arrendataria de Tobacos de 
Espana, 280 Fed. 825; Crenshawe v. 
Pearce, 37 Fed. 432; Kirkman v. Bow- 
man, 8 Rob. (La.) 246; The Madison 
v. Wells, 14 Mo. 360. ' 


[a] Second clerk of a _ steamer 
cannot, by virtue of his position, 
make a special contract, so as to bind 
the boat for articles not delivered, but 
his authority must be shown. Kirk- 
man v. Bowman, 8 Rob. (La.) 246. 


Who may execute bills of lading see 
infra §§ 507-509. 

14. Morris v. Alvah, 59 Fed. 630. 

Ratification of unauthorized bill of 
lading see infra § 510. 


15... Dunn sv. Brannerj else mas Ann, 
452; Hlett v. Embury, 142 Tenn. 444, 
217 SW 818. 


As to bill of lading, see infra §§ 
517-520. 


16. West India SS. Co. v. Chicago 
House Wrecking Co., 249 Fed. 338, 161 
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represented by a booking slip and a 


A dock receipt is not, however, the contract govern- 
ing the right of the parties where a bill of lading is 


given.'® The contract must not be 


terms,!? and there must be a meeting of the minds 
Where the parties thought that 
the vessel whose services were contracted for could 


of the parties.?° 


carry more than in fact it could, but 


rate for a full load for a trip, the contract is not void 
A contract to carry contra- 
band goods is valid and binding,?? and so is a con- 
tract to carry such goods to a blockaded port.** 
provision that the ship is to have liberty to call at 
ports in or out of the customary route, in any order, 
to receive or discharge cargo or passengers, or for 
any other purpose, is valid, so far as a stop is for a 
purpose proper or necessary to the voyage in which 


for mutual mistake.?! 


the ship is engaged.?4 <A statute, 


“acreements existing at the time of the organization 
of the shipping board shall be lawful until disap- 


proved by the board,” applies to a 


tract for carriage between a carrier and a shipper.?> 


Offer and acceptance. 


of the shipment.?7 The quotation 


CCA 346 [certiorari den 247 U.S. 514, | 
38 SCt 580, 62 L. ed. 1244]. 


17. Armour v. Walford, [1921] 3 
KB. <473. 
18. The Capitaine Faure, 10 F. 


(2d) 950 [mod on other grounds 1 F. 
(2d) 406]. 


19. Liebes v. Klengenberg, 23 F. 
(2d) 611 [certiorari den 277 U. S. 596, 
48 SCt 559, 72 L. ed. 1006]. 


20. Chapman y. Java Pac. Line, 
241 Fed. 850, 154 CCA 552 [certiorari 
den 245 U. S. 650, 38 SCt 11, 62 L. ed. 
531]. 


21. Horn v. Schlosser, 
647, 215 NW 451. 


22. M. A. Quina Export Co. v. See- 
bold, 280 Fed. 147 [aff 287 Fed. 626]. 


23. M. A. Quina Export Co. v. See- 
bold, supra. : 


24 South Atlantic SS. Line v. 
London-Savannah Naval Stores Co., 
255 Fed. 305, 166 CCA 476 [rev 248 
Fed. 949]. 


25.° Eliamar Min. Co. v. Alaska SS. 
Co., 5 F. (2d) 890 [certiorari granted 
269 U. S. 546, 46 SCt 103, 70 L. ed. 404, 
and certiorari dism 273 U. S. 780, 47 
SCt 458, 71 L. ed. 889]. 


26. White v. North German Lloyd 
SS. Co., 61 Misc. 268, 113 NYS 805. 


27. White v. North German Lloyd 
SS. Co., supra. 


28. . Gulf, etc., R. Co. v. U. S. Cast- 
ae Saas etc., (Co. a2) Miss, 141, 72 


193 Wis. 


29. Payne v. Zimmern, 207 Ala. 
155, 92 S 433. 


[a] Illustration and reason for 


Where the owner offers to 
receive goods on board but the writing lacks mutu- 
ality, it will be construed as a mere offer to contract, 
and not as a contract of affreightment,?° and the 
fact that he so receives part of the goods does not 
render him liable for refusal to receive the balance 


rule-—Where the difector general of 
railroads in a letter to the shipper of 
coal quoted a certain rate for trans- 
portation of a specified amount of 
coal by barges between two points, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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bill of lading.*? 


uncertain as to 


agreed on a flat 


A 


providing that 


continuing c¢on- 
fective.” 


of a rate on a 


and the shipper by letter to the rail- 
road stated that the rate so quoted 
was satisfactory, and that the rail- 
road would be advised in due time 
when the shipper would be ready for 
its barges, there was a complete con- 
tract requiring the railroad to fur- 
nish the barges, although the shipper 
inquired in its letter as to the through 
rate from the mine to the point of 
destination involving transportation 
by rail to the point where the coal 
was to be loaded on the barges, such 
inquiry not constituting a counter of- 
fer as a rejection of the original of- 
fer, since the rate by rail was fixed 
by law, and the only proper subject 
of special contract was the transpor- 
tation of the coal by the barges. 
Payne v. Zimmern, 207 Ala. 155, 92 S 


433. 

30. Waterbury Cos Vv. Sunset 
Lighterage Corp., 25 F. (2d) 621. 

81. Clarkson vy. Gans SS. Line, 
CBexs Civ. A:) SUS7 SW Tl0G= 

32. Western Lumber Mfg. Co. v. 


U. S., 9 F. (2d) 1004; Atlantie Fish 
oS v. Dollar SS. Line, 205 Cal. 65, 269 
926. 


33. Construction of provisions as 
to freight rate see infra § 842. 


eevee of reshipping”’ see infra 
522. 


34. Bird of Paradise, 5 Wall. 
S.) 545, 18 L. ed. 662. 


35. See Contracts §§ 481-520. 


36. Perry v. Langbehn, 113 Tex. 
72, 252 SW 472, 474 [eit Cye]. And 
see cases infra this section. 


Shas COLL Vie Wemon hom Welle GUigiss) 
443, 20 L. ed. 4388; Swift v. Glasgow 
Steam Shipping Co., 280 Fed. 910; 
Hiva v. Philippine Trading Co., 4 
Philippine 74; Perry v. Langbehn, 113 
Tex. 72, 252 SW 472, 474 [cit Cyc]. 


38. Hiva v. Philippine Trading Co., 


(U. 


[§ 493] d. Construction.** 
freightment like other commercial contracts, where 
the language employed is ambiguous or of doubtful 
meaning, are subject to judicial construction,** and 
eeneral rules of construction®® prevail.®® 
intent of the parties is to be sought,?7 and, when 
found, is to be made effectual, if possible.?& A lib- 


[§§ 499-493 


specified tonnage, in reply to an inquiry as to ocean 
freight rate on certain goods, is at most only an of- 
fer, requiring acceptance ;** but, where the shipper 
has expressed satisfaction with rates quoted by the 
carrier and informed it that he would advise when 
he was ready to ship, the contract is complete not- 

. withstanding the shipper at the same time makes 
further inquiry as to through rates involving trans- 
portation by rail to the point of loading on the car- 
‘rier’s boats.22 An agent of a lighterage corporation 
will be deemed to have accepted a contract of car- 
riage where he held in silence the letter and delivery 
order of the shipper who believed that he was con- 
tracting with the corporation, although the latter 
forwarded the order to another lighterman without 
informing the shipper.*° 


Mutuality. A contract, binding the shipper to pay 
for space unused in a vessel by reason of the ship- 
per’s failure to furnish .a cargo according to con- 
tract, is not, it has been held, unilateral.** 


Modification made without consideration is inef- 


Contracts of | af- 


Thus the 


4 Philippine 74; Perry v. Langbehn, 
113 Tex. 72, 252 SW 472, 474 [cit Cyc]. | 


[a] Particular contracts construed. 
—(1) <A provision in a shipping con- 
tract that ‘‘all the deficiency in cargo 
to be paid by the carrier, and deduct- 
ed from the freight,” is conclusive 
against the carrier in an action 
against the consignee for the freight, 
where the carrier was represented at 
the lading by its own weighmaster, 
and the amount of goods laden was 
agreed to; and it is immaterial that 
the goods delivered to the consignee 
were worth more than the amount ad- 
vanced by him thereon. Rhodes v. 
Newhall, 12 NYS 669 [aff 126 N. Y. 
574, 27 NE 947, 22 AmSR 859]. (2) - 
Under a contract for transportation 
of construction material and erection 
equipment from the United States to 
the Panama Canal Zone, and for 
transportation of the erection outfit 
back to the United States at the same 
rate of freight, requiring the contrac- 
tor “to ship the material in the proxi- 
mate monthly installments varying in 
tonnage from 2,000 to 3,500 tons per 
month,” the two thousand ton limita- 
tion was applicable to shipments of 
erection outfit back to the United 
States, as well as to shipments of ma- 
terial and equipment from the United 
States to the Canal Zone. , McClintic- 
Marshall Constr. Co. v. Munson SS. 
Line, 283 Fed. 118. (3) A contract 
merely for a certain ocean freight 
rate on a certain number of tons does 
not allow division of the shipment, 
and is too indefinite to allow the ship- 
per to demand transportation by 
steamer, rather than sailing vessel, 
and shipment and delivery at certain 
dates. Gulf, ete., R. Co. v. U. S. Cast 
Iron Pipe, etc., Co., 112 Miss. 141, 72 S 
882. (4) A carrier agreeing to de- 
liver coffee by a certain boat “or by 
any other steamer’.is merely obliged 
to carry the shipment within a 
reasonable time. Israel v. U. S. 
Shipping Bd. Emergency Fleet Corp., 


—— 
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eral construction is to be given in furtherance of the 
real intention of the parties,*® and on motion to dis- 
miss his suit a party is entitled to the benefit of the 
construction most favorable to him;#° but, although 
a party intended to insert a certain provision in the 
contract, if he fail to do so, the court cannot do it 
for him.t+ The mutual obligations of the parties 
must be governed by the written contract of af- 
freightment and the bills of lading accepted by the 
shipper without objection,*? but, where the bills dif- 
fer from the contract prima facie, the latter gov- 
erns.** All provisions must be taken into consider- 
ation in determining the scope and effect of the con- 
tract as a whole,** every clause must be given ef- 
fect, if possible,*® and where the meaning is not 
clear, regard should be had to the nature of the in- 
strument itself, the condition of the parties execut- 
ing it, and the object and purposes they had in 
view.*® Words will be given a reasonable construc- 
tion where that is possible, rather than an unusual 
one,*? and should be given a meaning as used in the 
mercantile sense.*® If ambiguities and inconsist- 
encies can be avoided by construing words in the 
sense in which the parties apparently used them, such 
construction should be employed,*® and if inhar- 


23 EF. (2d) ‘786 [rev sub nom.] consideration of 


Pie Euladiwr lS ES C20 a 62a Co) 
Under such a contract the named ves- 


sel is liable for only so much of the 41. 
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Stearns v. Stollwerck Chocolate Co., 
220 App. Div. 265, 221 NYS 512. 


Petroleum Export Corp. v. Kerr 
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monious provisions are found, the general intent 
and leading purpose of the contract should control 
minar provisions.®® It is not to be supposed that 
contracts are entered into to be avoided at the will 
and pleasure of either of the parties, unless such a 
purpose be expressed by clear enunciation.®! They 
are rather to be considered as mutually obligatory, 
and the construction, where the language is of doubt- 
ful import, that will give them that effect should be 
adopted.°? 


Nature of contract. A contract to transport goods 
constitutes a contract of affreightment, although it 
involves some towage.°® <A contract of hire is not 
one of affreightment;°* but a contract entered into 
by the subcharterer of a steamship for transporta- 
tion of a cargo for a designated voyage for a speci- 
fied compensation, the subcharterer remaining in pos- 
session and control of the vessel, is a contract of af- 
freightment, even though it is entitled a “charter par- 
ty.”°> A contract whereby parties described as 
“agents or owners” agree to carry a certain quantity 
of goods between two points during a stated period 
is a general carrying contract,**® and the use of the 
words ‘agents or owners” does not limit it to one 


rate. ] 443, 444, 20 L. ed. 438; Grace v. Ford 
Motor Co., 278 Fed. 955 [aff 278 Fed. 
951]; The F. J. Luckenbach, 213 Fed. 


670, 674; Balfour, ete., Co. v. Port- 


goods as might be actually laden on 
board (Forwood v. The Caroline Mil- 
ler, 53 Fed. 136), (6) and a trans- 
feree of such contract is affected with 
notice that the named ship was liable 
for only so much cotton as might be 
actually laden on board (Forwood v. 
The Caroline Miller, supra). (7) 
So, under a contract by the managers 
of a steamer line to carry cargo by 
one of its steamers, “or by a steamer 
or steamers to be named later,’ the 
shipper is entitled to carriage by a 
steamer of such line, and not required 
to accept as a substitute a naval 
transport of a foreign government on 
which the managers, as brokers, had 
engaged cargo space. Moore, etc., 
Co. v. Hesslein, 255 Fed. 46, 166 CCA 
374. (8). A contract ‘to load all 
steamers of the line intended to sail 
from a certain port during the sea- 
son, to which was appended a mem- 
orandum of intended sailings, does 
not include a sailing not mentioned 
in the memorandum and which was 
not scheduled until after the contract 
was signed. Canada Shipping Co. v. 
Acer, 26 Fed. 874. (9) The phrase 
“owner’s risk of delay,” as used in a 
contract of affreightment specifying 
the steamer or steamers expected to 
sail the last half of July/August, 
means that the owner of the intended 
cargo, not the owner or the charterer 
of the ship, assumes the risk of delay. 
Heiskell v. Furness, etc., Co., 4 F. (2d) 
977 [disappr Broder v. Furness, 4 F. 
(2d) 978 note]. (10) And, where, 
under such provision, the steamer 
sailed from the designated port some 
two or three weeks after the expect- 
ed time, the owner of the cargo has 
no cause of action for damages for the 
loss of a contract of sale due to the 
delay. Heiskell v. Furness, 4 F. (2d) 


977: 


39. Perry v. Langbehn, 
72, 252 SW 472, 474 [cit Cyc]. 


40. Stearns v. Stollwerck Choco- 
late Co., 220 App. Div. 265, 221 NYS 
§12. 

[a] Rule applied in a carrier’s suit 
for the shipper’s breach of an agree- 
,ment to ship minimum quantities in 


113 ar exe 


SS. Co., 32 F. (2d) 969. 


42. The Commercial Guide, 24 F. 
(2d) 868; Callister v. U. S. Shipping 
Bd. Merchant Fleet Corp., 21 F. (2d) 
447; Brennan Packing Co. v. Cosmo- 
politan Shipping Co., 14 F. (2d) 971; 
The Ile de Sumatra, 286 Fed. 437; 
Wichita Falls Motor Co. v. Kerr SS. 
Co.;. 160) Ha; 992, 107 S Wt? Perry v. 
Langbehn, 113 Tex. 72, 252 SW 472; 
BH. Clemens Horst Co. v. Norfolk, etc., 
Steam Shipping Co., 22 T. L. R. 403. 


[a] Rule applied.—(1) Conditions 
of bill of lading may be incorporated 
by reference in dock receipt (Law- 
rence Leather Co. v. Norton, etc., Co., 
15 KF. (2d) 101), (2) A bill is incor- 
porated by reference in a contract by 
the provision: “All of the terms of 
our regular bill of lading, copy of 
which is attached hereto, are to ap- 
ply to this shipment” (Callister v. 
U. S. Shipping Bd. Merchant Fleet 
Corp.,: 21 EH) (2d) 447). 


Bill of lading as constituting con- 
tract see infra § 503. 


Reference in bill to charter party 
see infra § 512. 


43. Swift v. Glasgow Steam Ship- 
ping’ Co., 280 Fed. 910; The Citta Di 
Palermo, 153 Fed. 378 [affi165 Fed. 
437,, 91 CCA 592]. 


Change of contract by delivery of 
subsequent bill of lading see infra § 
514. 

44. The Olympia, 156 Fed. 252; 
Perry v. Langbehn, 113 Tex. 72, 252 
SW 472. 

[a] Contract partly oral and part- 
ly written.—The Olympia, 156 Fed. 
252. 

[b] Title of instrument as “cotton 
freight engagement note,” like every 
other portion of a contract, may be 
looked to in determining the meaning 
of the contract. Perry v. Langbehn, 
113 Tex. 72, 252 SW 472. 


45. Balfour, etc., Co. v. Portland, 
etc., SS. Co., 167 Fed. 1010. 


46. Scott v. U. S., 12 Wall..(U. 8.) 


land, etc., SS. Co., 167 Fed. 1010. 


47. Balfour, etc., Co. v. Portland, 
ete., SS. Co.,.167 Med. 1010: 


48. The Frederick Luckenbach, 15 
EF. (2d) 241; Dorrance v. Barber, 262 
Fed. 489; London-Savannah Naval 


Stores Co. v. South Atlantic SS. Line, 
248 Fed. 949 [rev on other grounds 
255 Fed. 306, 166 CCA 476]. 


[a] Meaning of words as written. 
—A contract between a shipper and 
a carrier for the carriage of a stated 
quantity of cotton on one of the car- 
rier’s Ships is a mercantile contract, 
to be construed in accordance with 
the meaning attached to the words at 
the time they were written. Dor- 
rance v. Barber, 262 Fed. 489. 


49. Centrosoyus-America v. U. S., 
31 F. (2d) 610 [aff 30 F. (2d) 302]. 


[a] Words of art.—Centrosoyus- 
America v. U. S.,'31 F. (2d) 610 [aff 
30 F. (2d) 302]. 


50. Perry v. Langbehn, 113 Tex. 72, 
252 SW 472. 


bl. Balfour, Tete. (Cow v. .bortlang, 
ete., SS. Co., 167 Fed. 1010. 


52. Balfour, etc., Co. v. Portland, 
ete,;, SS. Co, supra. 


53. Sacramento Nav. Co. v. Salz, 
273 U.S. 326, 47 SCtw36s8," 71 TL: ed. 
663 [rev 3 EF. (2d) 759]; The Seven 
Bells, 241 Fed. 48, 154 CCA 43. 


54. Sherman vy. 30 Barb. 
(N. Y.) 478. 


[a] Rule applied.—Where the own- 
er of a steamboat, which is disabled 
so that she cannot make her trip, 
hires another boat in her place to take 
her tows, freight, and passengers to a 
designated point, the officers and crew 
of the latter boat remaining in, the 
exclusive control of her during that 
trip, and being paid therefor by her 
general owner. Sherman vy. Fream, 
SOR BATON GN. Xa) iets 


55. The Tampico, 286 Fed. 482. 


56. Cork Gas Consumers’ Co. v. 
Witherington, 36 T. L. R. 599. 


Fream, 
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of carriage in steamers of which such parties were 
owners or managers at the date of the contract.?' 


Implied terms. Every contract for carriage by wa- 
ter implies that the boat is fit for the purpose at the 
time for its performance,°* and that services per- 
formed under the contract will be performed in a 
workmanlike manner.®® Specific terms of a con- 
tract may be implied from the words used, taken in 
connection with the previous dealings of the par- 
ties.°° There is an implied understanding or term 
that the carrier will issue the customary bill of lad- 
ing prescribing liability,®+ and that the shipper will 
give the carrier a chance to earn the freight.®? 
Where the shipper has indorsed the bill of lading to 
pledgees, there is an implied contract between the 
pledgees and the shipowners containing all the terms 
of the bill of lading.®* A contract by a carrier to 
transport goods in certain vessels during a stated 
period, and by the shipper to load such vessels, obli- 
gates the carrier by implication to continue the boats 
in service during the term.°* Where a contract to 
carry freight from a certain port does not specify 
the place for loading, it is the carrier’s duty to take 
the cargo at any reasonably accessible place in the 
harbor that might be designated by the shipper.®® 
A contract for shipment on one of two specified 
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on the one first sailing if delivered in reasonable time 
for taking them on board thereof; otherwise on the 
other.®® 

Time of performance. Where the contract does 
not stipulate a time for delivery of the goods on the 
vessel, the carrier may fix it,°* but the shipper is 
entitled to a reasonable time after the vessel is ready 
to receive the goods on board;** and, where a con- 
tract to furnish a vessel does not fix the time within 
which the service was to be performed, the law con- 
templates performance within a reasonable time.®® 


Representations and warranties. A statement of 
the earrier’s agent that there was little possibility 
of the steamer being tied up is not a warranty to 
deliver before close of navigation,’® and so a provi- 
sion in the contract fixing the “expected time of load- 
ing” is a mere representation ;*+ but a contract for 
transhipment and carriage of goods to be shipped 
from the first port at a specified time is a warranty 
that they will then be shipped.*? 


Agreements to furnish all transportation required 
between two points include transportation between 
such points of goods carried from a third point to 
one of the two, which must be transhipped at the 
other,7* notwithstanding they are carried under a 
through bill of lading from the point of their origin 


‘steamships implies that the goods are to be shipped 


57. Cork Gas Consumers’ Co. 


Witherington, supra. 

58. Morris v. The Alvah, 59 Fed. 
630; Doran v. Gilreath, 196 Ala. 377, 
ue S 94; McClintock v. Lary, 23 Ark. 

5s 


[a] Seaworthiness or riverworthi- 
ness.—(1) Underlying every con- 
tract of affreightment there is an im- 
plied absolute warranty of seaworthi- 
ness (see infra § 542), (2) and a 
contract to be performed on a river 
implies that the boat is riverworthy 
(McClintock v. Lary, 23 Ark. 215). 
(3) Where the carrier leaves his 
barge with the shipper to be loaded, 
it is his duty by implication to fur- 
nish a barge which can be kept afloat 
by the ordinary care which the ship- 
per is required to exercise. Doran v. 
Gilreath, 196 Ala. 377, 72 S 94. 


[b] Facilities for ventilation.—A 
contract for shipment of cattle im- 
plies that there shall be sufficient 
ventilation. Morris v. The Alvah, 59 
Fed. 630. 


59. Elder v. Weld-Neville Cotton 
Cor, Chex, Commn. JAS) 230 sSiweo2 
[rev (Civ. A.) 204 SW 678]. 


[a] Thus a contract for the ship- 
ment of a specified number of bales 
of high density Webb cotton implies 
that the cotton is to be compressed 
by the Webb process in a workman- 
like manner. Elder v. Weld-Neville 
Cotton Co., (Tex. Commn. A.) 231 SW 
102 [rev (Civ. A.) 204 SW 678]. 


60. Balfour, etce., Co. v. Portland, 
etc., SS. Co., 167 Fed. 1010. 


61. The Orizaba, 33 F. (2d) 326. 


Bills of lading generally see infra 
§§ 503-521. 


62. Aktieselskabet Olivebank  v. 
Dansk Svovlsyre Fabrik, [1919] 2 K. 
By 162. 

[a] Order to call at impossible 
ports.—In a contract providing thata 
vessel should proceed with its cargo 
to a specified English port for orders 


v.) to discharge it at another port, there 


is an implied term that the order 
should be to discharge at a possible 
port so as to give the shipowner a 
chance to earn the freight. Aktiesel- 
skabet Olivebank v. Dansk Svovlsyre 
Babrik, [1919] 2 K. B. 162. 


63. Brandt Wis Liverpool, etc., 
Steam Nav. Co., [1924] 1 K. B. 575. 


[a] Thus there is an obligation on 
the shipowners to deliver the goods 
to the pledgees of the bill in the con- 
dition in which they ought to have 
been delivered under the bill of lad- 
ing. Brandt v. Liverpool, etc., Steam 
Nav. Co.; [1924] 1 K. B. 575. 


64 ‘Great Lakes, ete., Transp. Co. 
v. Scranton Coal Co., 239 Fed. 603, 152 
CCA 437. 


Duty to continue service generally 
See supra § 485. 


65. Payne v. Zimmern, 207 Ala. 
155, 92 S 433. 
66. Fowler v. Liverpool, etc., 


Steam Co., 87 N. Y. 190 [aff 23 Hun 
196]. 

[a] Delivery day before sailing.— 
Where the goods arrived only the day 
before the sailing day of the vessel 
first sailing, when in the usual and 
regular course of business enough 
freight had already been delivered 
and accepted and was in the custody 
of the carrier for shipment to fill out 
such vessel’s load and leave no room 
for anything more, the goods were 
not offered as freight within a reason- 
able time, and the carrier was not lia- 
ble for the loss sustained by the ship- 
per by reason of the decreased price 
of the goods on their arrival at des- 
tination on the second vessel. Fowl- 
er v. Liverpool, etc., Steam Co., 87 N. 
Y. 190 [aff 28 Hun 196]. 


67. Aron v. Luckenbach SS. Co., 
282 Fed. 937. 


[a] Rule applied.—Where the ship- 
per did not repudiate a shipping con- 
tract, providing for sailing in middle 


to their destination ;‘* 


but they do not inelude 


or late October, because of delay in 
sailing, the contract remained, and 
the carrier retained its right to fix 
the time of delivery with reference 
to the time of actual sailing. Aron 
v. Luckenbach SS. Co., 282 Fed. 937. 


68. Aron v. Luckenbach SS. Co., 
supra; Williams v. Dolsen, 15 La. 
Ann. 94; Barstow v. Murison, 14 La. 
Ann. 335. 


[a] Rule applied.—(1) Under a 
shipping contract, not fixing the time 
for delivery by the shipper, but pro- 
viding for sailing in middle or late 
October, the carrier had the right to 
fix the time for delivery, but only in 
relation to the date of sailing, and 
where the time was fixed on the as- 
sumption that the steamer would sail 
November 1, and it did not sail on 
that date, it could not reject the car- 
go, because not delivered on the dates 
fixed. Aron v. Luckenbach SS. Co., 
282 Fed. 937. (2) “In the absence 
of a contract specifying the exact 
time of delivery, we are of opinion 
that a half-hour or an hour is not an 
unreasonable time for a _ steamer 
bound to St. Louis to wait, for a large 
quantity of molasses to be shipped 
from the coast of the Mississippi 
river, in, this State, to St) Louis.” 
Barstow v. Murison, 14 La. Ann. 335. 


§ elite Je constitutes delivery see infra 
69. Payne v. Zimmern, 207 Ala. 155, 
92 S433. 


_ Deviation and delay in transporta- 
tion and delivery see infra § 532. 


70. Grammer SS. Co. v. Richard- 
son, 37 F. (2d) 366. 

wins Petroleum! — ixport  (Corpheeiv. 
Kerr SS. Co., 32 F. (2d) 969. z 
ee Dorrance v. Barber, 262 Fed. 

73. Union: Castle Mail SS. Co. v. 
Sena Sugar Hstates, [1925] A. Cc. 782. 

74 Union Castle Mail SS. Co. v. 


Sena Sugar Estates, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 493-495] 


through traffic, which does not require tranship- 
ment.‘ 


Usage of port or trade. A contract for the ship- 
ment of goods from a specified port must be under- 
stood as having been made in view of the custom of 
the port with reference to loading;*® and one pe- 
culiar to a certain export trade may be interpreted 
in the light of the custom of the business,’7 and the 
construction placed on it by the parties.7§ 


Liability of agent. In accordance with the general 
rule,‘° an engagement of cargo space from a steam- 
ship line constitutes a contract, which binds the 
maker to furnish the cargo, or respond in damages, 
although it was in fact made in behalf of a third 
party, where such fact was not disclosed;*° and so a 
shipping company, signing as “agents” a contract of 
carriage without disclosing the principal, is bound 
as carrier,** but not where the principal’s identity is 
sufficiently disclosed;*? and it has been held that 
an agent booking through brokers is not lable for a 
breach by the latter, although he failed to disclose 
the steamship with which the freight had been book- 
ed, he not having been able to ascertain the identity 
thereof and the shipper having made no objection to 
booking through brokers.*? 


[§ 494] e. Rescission or Cancellation.*4 A con- 
tract of carriage may be rescinded for mutual mis- 


75. Scott v. U. S., 12 Wall. (U. S.) 
443, 20 L. ed. 438 [aff 4 Ct. Cl. 241]. 


[a] Thus, where A was the high- 
est of three points along a river 
course, B next, and C last, a contract 
to transport goods from B to C and 


82. 


83. 


SHIPPING 


Co., 21 FE. (2d) 653. 


Wichita Falls 
Kerr SS. Co., 160 La. 992, 107 S %77. 


Baldwin Shipping Co. v. South- 
ern Pac. Co., 274 Fed. 347. 
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take of fact ;85 _but a carrier cannot cancel its con- 
tract, so far as it imposes obligations on it, and hold 
the cargo in order to keep or earn freight.*® 


[§ 495] f. Performance and Breach—(1) Of 
Owner or Vessel Generally. The owner is held strict- 
ly to his contract of affreightment,’” and is liable for 
any breach thereof.8* The contract is broken by a 
voluntary abandonment of the voyage;8® but the in- 
voluntary abandonment of a vessel under stress of 
weather, without any actual intention to renounce 
the contract between the ship and cargo owners, does 
not terminate such contract, but on the bringing of 
the ship into port by salvors in a condition to resume 
her voyage without unreasonable delay the master 
is entitled within a reasonable time to reclaim the 
vessel and cargo, and on indemnity to the salvors 
to take the cargo to the stipulated port of destina- 
tion.°° A change of destination made without the 
assent of the other party constitutes a breach,®! but 
not one made with the shipper’s consent;°2 and the 
reservation in the tender of a vessel of an option of 
forwarding the cargo via other ports than those des- 
ignated does not constitute a breach of a contract 
conditioned to be subject to the provisions of a bill 
of lading, one of which gave liberty to call at any 
port.°° Mere notice to the shipper that the owner 
might not be able to carry out his contract does not, 
as a matter of law, constitute an abandonment there- 


that libelant was under no duty to 
ship on the substituted vessel, with 
incidental loss of profit, but was en- 
titled to recover from respondent its 
full damages for breach of the con- 
tract. The Manhattan, 284 Fed. 310 
[rev 276 Fed. 823, and certiorari den 
Atlantic Transport Co. v. Jones, 260 
U. S. 747, 43 SCt 248, 67 L. ed. 493]. 
(3) A contract by a steamship com- 
pany for the carriage of cattle on 
certain specified vessels, ‘‘all sailing’’ 


Motor (Co; We 


to and from all points between them 84. Excuses for nonperformance 
is not a contract to transport from] gee infra § 499, 
B to C goods shipped from A to C., 
Seottuve Wises.) dd eWalls CUS.) e443, 85. Ontario Paper Co. v. Neff, 261 
20 L. ed. 438 [aff 4 Ct. Cl. 241]. Fed. 353. 

[b] Reason for rule.—It is incred- [a] Carrying capacity of vessel.— 


ible that the parties intended to sub- 
ject the shipper to the delay, incon- 
venience, and expense of the unlivery 
and reloading of every cargo which 
came down the river to B only to feed 
the contracting carrier’s contract and 
meet his demands. A proposition 
from which flow consequences so un- 
reasonable must itself be regarded as 
of that character. Scott v. U. S., 12 
Wall. (U. S.) 448, 20 L. ed. 438 [aff 
ZAR Our 1 |G 


76. New York, etc., Mail SS. Co. v. 
Guayaquil, ete. R. Co., 270 Fed. 200 
[certiorari dism 257 U. S. 642, 42 SCt 
51, 66 L. ed. 412]. 


77. Perry v. Langbehn, 113 Tex. 
72, 252 SW 472. 


[a] Rule applied as to a some- 
what indefinite and inconsistent con- 
tract of ocean pbipmen Docu to 
the cotton export trade. erry v. 
Langbehn, 113 Tex. 72, 252 SW 472. 


78. Perry v. Langbehn, supra. 
79. See Agency § 491. 
80. Baltimore Steam-Packet Co. v. 


Patterson, 106 Fed. 736, 45 CCA 575, 
66 LRA 198. 


[a] Rule applied where a contract 
with a steamship company for a ship- 
ment of cotton at an agreed rate 
was made by a contracting carrier 
for a party intending to make a 
through shipment over both lines. 
Baltimore Steam-Packet Co. v. Pat- 
terson, 106 Fed. 736, 45 CCA 575, 66 
LRA 193. 


81. Eccles v. Strachan Shipping 


Ontario Paper Co. v. Neff, 261 Fed. 
353. 

86. Cohn v. U. S. Shipping Bd., 20 
REG) r 6s 


87. The Manhattan, 284 Fed. 310 
[rev 276 Fed. 823, and certiorari den 
sub nom. Atlantic Transport Co. v. 
Jones, 260° U. S. 747,.43 SCt 248, 67 
L. ed. 493]; Bazin v. Steamship Co., 2 
ELACASIENOs lha2e. DheMliza 8 By Cas: 
No. 4,348, 2 Ware 318; Harrison v. 
Stewart, 11 F. Cas. No. 6,145, Taney 
485. 


[a] Substitution of vessel.—(1) 
Where goods are shipped on board a 
vessel advertised to sail for a par- 
ticular port, and a bill of lading is 
signed for their delivery at that port, 
the shipowners are bound to carry 
the goods by that ship to the port of 
destination, and it is no defense, in 
an action for breach of the contract, 
that the shipowners offered to carry 
the goods on another ship at no addi- 
tional wy nisk Jory cost), sblarrison: iv. 
Stewart, 11 F. Cas. No. 6,145, Taney 
485. (2) lLibelant contracted with 
respondent for cargo space for ‘five 
thousand bushels of wheat on a des- 
ignated steamship from Baltimore to 
Hamburg, and contracted for sale of 
the grain at Hamburg to the German 
government. At respondent’s re- 
quest libelant attempted to obtain the 
buyer’s consent to shipment on an- 
other vessel, which it offered to give 
only on a reduction in price of the 
grain. Respondent refused to make 
a like reduction in freight, or to fur- 
nish the ship contracted for, and the 
grain was not shipped. It was held 


during certain months, imports a war- 
ranty that all the vessels named will 
sail during such months. Morris v. 
Chesapeake, etc., SS. Co., 125 Fed. 62 
[aff 148 Fed. 11]. 


88. Morris v. Kerr SS: Co., 21 F. 
(2d) 292; U. S. Shipping Bd. Emer- 
gency Fleet Corp. v. Texas Star Flour 


Mills, 12 F. (2d) 9. And see cases 
infra this section. 
[a] Rule applied (1) as_ to 


breach of contract obligation incurred 
before ship’s bills of lading were 
signed. U. S. Shipping, Bd. Emer- 
gency Fleet Corp. v. Texas Star Flour 
Mills, 22. E&. <(2d) 9. (2) “Ancontract 
to ship goods on the first ship sail- 
ing for Hamburg after removal of 
restrictions on trading with Ger- 
many is breached by the failure to 
ship on a vessel sailing under a 
license prior to the permitting of gen- 
eral trading (Morris v. Kerr SS. Co., 
21 F. (2d) 292), (3) and an agree- 
ment by the shipper that a certain 
vessel should satisfy the contract for 
shipment, without knowledge of the 
owner’s breach, does not prevent re- 
covery (Morris v. Kerr SS. Co., supra). 

89. The Eliza Lines, 114 Fed. 307, 
52, CCA 195. 

90. The Eliza Lines, supra. 

91. Boyle v. Dickenson, 6 Mart. N. 
Ss Glan a00: 

92. Thatcher v. McCulloh, 23 F. 
Cas. No. 13,862, Olcott 365. 


93. South Atlantic SS. Line v. 
London-Savannah Naval Stores Co..,. 
255 Fed. 306, 166 CCA 476 [rev 248 
Fed. 949]. 


350 [58 C.J.] 
of.°4 Where a shipper of cattle refuses to trans- 
port them in a part of the vessel insufficiently ven- 
tilated and not covered by insurance provided by 
the carrier as required by the contract, the ship is 
liable for failure to transport the cattle thus shut 
out.25 The owner is not required to discontinue per- 
formance because of a breach of the covenant of 
seaworthiness on sailings.°® 


Requisitioning of vessels by government. A con- 
tract by a shipowner to carry the ore from a mine to 
the smelter for a stipulated term has been held termi- 
nated by the requisitioning of the carrier’s vessels 
by the government for war purposes before expira- 
tion of the term;®? but the rule does not apply where 
the contract provides that, if by reason of force 
majeure either of the parties is unable to carry out 
the agreement in whole or in part, such inability by 
either party will not subject such party to any claims 
for damages, nor void the agreement.°® 


Conditions precedent. When the time of the ar- 
rival of the vessel at port of shipment is specified 
in the contract and both parties contract with regard 
to it, it is in the nature of a condition precedent to 
the enforcement of the contract by the owner.®® 


Notice of readiness to perform. Where a contract 
to ship goods on a certain trip of a specified boat does 
not fix a definite time for performance, it is the ear- 
rier’s duty to notify the shipper of the time the boat 
is ready to receive the goods, and notices of the 
steamer’s departure by advertisements, and the post- 
ing of handbills, are not sufficient.2 A carrier hay- 
ing, in accordance with the terms of the contract, 


94. Clyde v. Wood, 189 App. Div. S. Elder’ vy. 


SHIPPING 


Weld-Neville Cotton 


given notice of readiness to load is bound thereby,® 
and if the boat is not ready at the specified time the 
shipper is bound only a reasonable time thereafter 
to furnish a cargo.* 


Waiver of contractual rights. A steamship com- 
pany, unqualifiedly denying any obligation on its 
part to transport goods at the rate fixed in a con- 
tract and refusing to transport until an additional 
amount is paid, waives its right to invoke an arbi- 
tration clause of such contract.? 


[§ 496] (2) Of Shipper Generally. A strict per- 
formance of the contract of affreightment is demand- 
ed of the shipper;* and he is liable for failure or re- 
fusal to use space reserved,’ or for using more space 
than he has reserved;® but an action for breach of 
the contract cannot be maintained until the breach 
oceurs.? A contract to ship by the owner’s vessels 
all goods required in the shipper’s business is not 
breached by failure to ship any, if none was needed 
in the business.?° 


Withdrawal of cargo. On payment of all lawful 
charges of the vessel against him, a shipper may 
withdraw his cargo at any time before the termina- 
tion thereof,'! notwithstanding he does so for the 
purpose of avoiding contribution in general aver- 
age.1? What charges must be paid will depend on 
the circumstances of the case,+* and payment of 
freight for the entire voyage has been held sufficient 
under some circumstances.1# 


[§ 497] (3) Delivery of Cargo to Vessel.1® What 
is a sufficient delivery to the vessel depends in gen- 
eral on the facts in each case.1® Giving the goods to 


[§§ 495-497 


737, 179 NYS 252. . 


Bone Morris v. The Alvah, 59 Fed. 


96. The Malcolm Baxter, Jr., 20 F. 
(2d) 304 [certiorari granted 275 U.S. 
517, 48 SCt 114, 72 L. ed. 402 and aff 
77 U. S. 323,48 SCt 516, 72 L. ed: 901]. 


97. Ellamar Min. Co. v. Alaska SS. 
Co., 5 F. (2d) 890 [certiorari granted 
VOIR DAG eons et LOS. TOM iL. ved. 
404, and certiorari dism 273 U. S. 780, 
47 SCt 458, 71 L. ed. 889]. 


Restraint of princes, rulers, or peo- 
ples as excuse for nonperformance 
see infra § 499. 

98. Société Anonyme des Sucreries 
de Saint Jéan v. Bull Insular Line, 
276 Fed. 783 [certiorari den 258 U.S. 
G21 425SCti2i3. 6G ti ved.ucgods 

99. Gray v. Moore, 37 Fed. 266. 

1. Jones v. Smalley, 5 La. 28. 

2. Jones v. Smalley, supra. 

3. New York, etc., Mail SS. Co. v. 
Guayaquil, etc., R. Co., 270 Fed. 200 


[pet for certiorari dism 257 U. S. 642, 
42 SCt 51, 66 L. ed. 412]. 


4. New York, etc., Mail SS. Co. v. 
Guayaquil, ete., R. Co., supra. q 

5. Ellett v. Embury, 142 Tenn. 444, 
217 SW 818. 

6. Great Northern R. Co. v. Fur- 
ness, 42 Can. S. C. 234. 


7. St. Louis Coke, etc., Co. v. Gol- 
tra, 41 F. (2d) 134; Churchill Line v. 
Gulf Naval Stores Supply Co., 12 F. 
(2d) 131. 


Remedies for breach see infra § 
00. 


Co., (Tex. Commn. A.) 231 SW 102. 


[a] Contract to ship compressed 
cotton of a certain density at a speci- 
fied rate per one hundred pounds (1) 
is breached by shipment of cotton 
less dense and consequently requiring 
more freight room (Elder v. Weld- 
Neville Cotton Co., (Tex. Commn. A.) 
231 SW 102), (2) and the shipown- 
er can recover for the additional 
space occupied (Elder v. Weld-Neville 
Cottion— 7%.Co.:, supra), (3) without 
proof that other cargo was available 
for the ship (Elder v. Weld-Neville 
Cotton Co., supra). (4) Measure of 
damages see infra § 502. 


9. Grace v. Ford Motor Co., 
Fed. 955 [aff 278 Fed. 951]. 


10. Grimwood v. Munson SS. Line, 
2738 Fed. 166. 


[a] Rule applied as to contract to 
ship all coal required. Grimwood v. 
Munson SS. Line, 273 Fed. 166. 
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Tl. The Julia Blake, 107 U. S. 418, 
2 SCt 692, 278 Lh; ved. 59534 Willcox ty. 
Wiel, 24° ha .(2d) 537 se iBartlett sv. 
Carnley, 13 N. Y. Super. 194, 
Gane Willcox v. Weil, 24 F. (2d) 
[a] Illustration and reason for 


rule.-—When a cargo owner finds the 
vessel with his cargo on board in a 
port of refuge, needing repairs which 
can be effected only at a cost to him 
of more than he would lose by taking 
his property at that place and paying 
the vessel her lawful charges against 
him, he may pay the charges and re- 
claim his property, since the law does 
not require him to submit to a sacri- 
fice of his own interest for the benefit 


Ch LHOes: Willcox v. Weil, 24 F. (2d) 


General average generally see infra 
§§ 1045-1100. 


13. The Julia Blake, 107 U. S. 418, 
2 SCt 6925 °27 Led! 5953) Bartlett ys 
Carnley, 13 N. Y. Super. 194. 


[a] Charges possibly payable.— 
(1) “Sometimes they may include 
full freight, expenses at the port of 
refuge, general average charges, and 
possibly more and sometimes less.” 
The Julia Blake, 107 U. S. 418, 2 SCt 
692, 708, 27 L. ed. 595. (2) A ship- 
per, after the goods are once shipped, 
and the bill of lading delivered, can 
remove them only on payment of the 
unavoidable and necessary expenses 
of unloading, and also indemnifying 
the party for the difference, if any, 
between the value of the goods where 
they were loaded, and what the master 
or shipowner is obliged to pay at the 
port of destination, to an assignee of 
the bill of lading. Bartlett v. Carn- 
ley, 13 N. Y. Super. 194. 


one Willcox v. Weil, 24 F. (2d) 

fre Time for delivery see supra § 
16. See cases infra this section. 
[a] Delivery from grain elevator. 


—Where wheat was weighed by the 
warehousemen in the elevator into 
cars drawn by horses to the edge of 
the dock, and discharged through a 
spout into the ship, the upper end 
tended by the warehousemen and the 
lower by the crew, although each car 
was tallied by an officer of the ship 
in the elevator, it was held that there 
was no delivery to the shipmaster of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 497-498] 


the mate for transportation and taking his signed 
receipt therefor has been held to be a good delivery 
to, and binding on, the vessel;17 and delivery to a 
lighter in charge of a vessel for shipment on the ves- 
sel, where it is the custom to deliver in that way, 1s 
a good delivery and binds the vessel receiving the 
freight, the liability commencing at the time of de- 
livery to the lighter.1* The same rule applies to de- 
livery at a wharf;"® but such delivery on the dock 
must be accompanied with notice to the master in or- 
der to render him liable for failure to deliver the 
goods at their destination;?° and similarly where 
there is a contract to carry goods from one port to 
another, and they cannot be loaded directly on the 
vessel, and lighters are sent by it to bring the goods 
to it, the lighters are for the time its substitutes, 
so that the bill of lading is applicable to the goods as 
soon as they are placed on the lighters.24_ Where 
the lighter is employed by the shipper, and the cargo 
is transferred from the lighter to the ship by slings 
and horses belonging to the ship, or the stevedores 
in the employ of the ship, the responsibility of the 
lighterman ceases when the cargo is properly placed 
on the slings and hooked to the tackle;?2 and the 
duty of the ship begins with the hoisting of it to 
the deck of the ship.?* Delivery on the wharf at the 


any wheat which failed to pass over 
the rail of the ship. Glass vy. Gold- 
smith, 22 Wis. 488. 


SHIPPING 


the direction of the master, for the ing. 
purpose of carriage on the same, is 
a delivery to such vessel, 
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shipowner’s request is sufficient,2+ but delivery there. 
to an agent of the charterer, while constituting a de- 
livery to the charterer,?® is not, in the absence of 
authority in him to receive it as such, delivery to the 
vessel.”° The delivery is sufficient to bind the ship- 
owner only when the goods are delivered to him or 
his authorized agent.27 


Accepted delivery to ship’s side is sufficient to put 
the cargo at the vessel’s risk,?* notwithstanding the 
shipper reserved the right to reject and unload unde- 
sirable goods after loading;?® but delivery to an 
adjacent dock is insufficient.?° 


Authority to accept delivery for, and to bind, the 
vessel, may be conferred by express grant, or the 
conduct and relations of the parties may establish 
such an apparent authority that the carrier will be 
estopped from denying its existence to a shipper who 
has been misled thereby;*! but such apparent au- 
thority to accept delivery must be actually shown, 
ery to an unauthorized person not binding the 

Oat.?? 


[§ 498] (4) Lien of Shipper.*? The shipper has a 
lien on the vessel for the execution of the contract 
which may be enforced by process in rem in ad- 
miralty,** and which attaches at the time of the de- 


The Olga S., 25 F. (2d) 229 [aff 
10 F. (2d) 801]. 


and her) 9, McLeod Lumber Co. y. 


Crow- 


17. Burdoin v. The Harriet Smith, 
4 F. Cas. No. 2,147a. 


18. Bulkley v. Naumkeag Steam 
Cotton Co., 24 How. 386, 16 L. ed. 
599 [aff 8 F. Cas. No. 4,300, 1 Sprague 
477]; Israel v. U. S. Shipping Bd. 
Emergency Fleet Corp., 23 F. (2d) 786, 
[rev 18 F. (2d) 627]; Petersburg, etc., 
Steamboat Line vy. Norfolk-Virginia 
Peanut Co., 172 Fed. 321, 96 CCA 383, 
24 LRANS 569 [aff sub nom. The 
Pokanoket, 161 Fed. 383]; Campbell 
vy. The Sunlight, 4 F. Cas. No. 2,368, 
2 Hughes 9; The Oregon, 18 F. Cas. 
No. 10,558, Deady 179. 


[a] Rule applied.—(1) At a port 
where it is necessary for a vessel to 
lie outside the bar and have her cargo 
brought to her in lighters by lighter- 
men employed by the master, delivery 
of cotton to the lighterman is a de- 
livery to the master, and the transpor- 
tation by the lighter to the vessel the 
commencement of the voyage, in exe- 
ecution of the contract by which the 
master has engaged to carry the cot- 
ton to Boston. Bulkley v. Naumkeag 
Steam Cotton Co., 24 How. 386, 16 L. 
ed. 599 [aff 8 F. Cas. No. 4,300, 1 
Sprague 477]. (2) So, when an 
ocean steamer is making regular voy- 
ages to a port, and for any reason 1S 
unable to reach such port, and the 
agent of her owner charters a steam- 
boat to take the passengers and 
freight down a river to such steamer 
and bring back her cargo, a delivery 
of goods under such circumstances to 
the steamboat for the purpose of be- 
ing conveyed by such steamer 1S a 
delivery to-the latter, and she is 
thenceforth bound for their safe car- 
riage and timely delivery. The Ore- 
gon, 18 F. Cas. No. 10,553, Deady 179. 


19. Petersburg, ete, Steamboat 
Line v. Norfolk-Virginia Peanut Co., 
172 Fed. 321, 96 CCA 383, 24 LRANS 
569 [aff sub nom. The Pokanoket, 161 
Fed. 383]; The Oregon, 18 F. Cas. No. 
10,553, Deady 179. 

[a] Thus, where a vessel is dis- 


charging and taking on cargo at a 
wharf, a delivery of goods thereon by 


responsibility for “their carriage and 
delivery commences from that time. 
The Oregon, 18 F. Cas. No. 10,5538, 
Deady 179. 


20. Packard v. Getman, 6 Cow. (N. 
Y.)- 757, 16 Amb 4775, 


21. Insurance Co. of North Amer- 
ica v. North German Lloyd Co., 106 
Fed. 973 [aff 110 Fed. 420, 49 CCA 1]. 


22. The Cordillera, 6 F. Cas. No. 
3,229a, 5 Blatchf. 518. 


23. The Cordillera, supra. 


24. American Mills Co. v. Lucken- 
bach SS. Co., 20 F. (2d) 217, 


25. The Arabien, 11 F. (2d) 304. 
26. The Arabien, supra. 


[a] hus freight, delivered on 
dock to a forwarding company, agent 
of the charterer which issued bills of 
lading, is not actually delivered to the 
vessel. The Arabien, 11 F. (2d) 304. 


27. The Capitaine Faure, 10 F. 
(2d) 950 [mod 1 F. (2d) 406, and cer- 
tiorari den sub nom. Societe de Navi- 
gation & Vapeur France Indo-Chine v. 
Cooper, 271 U. S. 684 mem, 46 SCt 634 
mem, 70 L. ed. 1150 mem, and Same v. 
Harrisons, 271 U. S. 684 mem, 46 SCt 
634 mem, 70 L. ed. 1150 mem]; Ford 
v. Mitchell, 21 Ind. 54; Seawall v. Al- 
len, 6 Wend. (N. Y.) 335. 


[a] Delivery to deck hands of a 
steamboat has been held to be insuffi- 
cient to charge the owner, in the ab- 
sence of evidence that such persons 
were authorized to receive freight, or 
that there was some special contract 
or usage by which they had that au- 
thority. Ford v. Mitchell, 21 Ind. 54. 


[b] Delivery to individual master, 
will not charge the carrier in the ab- 
sence of some evidence of authority. 
Sewall v. Allen, 6 Wend. (N. Y.) 335. 


28. The Olga S., 25 F. (2d) 229 [aff 
10 F. (2d) 801]; McLeod Lumber Co. 


vy. Crowley, 8 F. (2d) 283. 
[a] Rule applied as to rafts of 


logs towed to ship’s side and there 
accepted by the master before load- 


ley, 8 F. (2d) 283. 


fa] Thus rafts of piling delivered 
alongside a vessel and partially load- 
ed are delivered for transportation, so 
that the liability of the carrier for 
their loss attached, notwithstanding 
the shipper reserved the right to cull 
out and have thrown back into the 
water poles found to be undesirable 
after loading. McLeod Lumber Co. v.. 
Crowley, 8 F. (2d) 283. 


30. McLeod Lumber Co. v. Crow- 
ley, Supra. 


[a] Bule applied as to raft of pil- 
ing, tied to an adjacent dock, uncon- 
nected with that at which the vessel 
was lying, in readiness to be moved 
alongside when other rafts tied along- 
side were loaded. McLeod Lumber 
Co. v. Crowley, 8 F. (2d) 283. 


31. The Arabien, 11 F. (2d) 304, 
306 [cit Cyc]; The City of Alexandria, 
28 Fed. 202. : 

32. .° The. Arabien, sloFS (2d). 304; 


Suarez v. The George Washington, 23 
F. Cas. No. 13,585, 1 Woods 96; Trow- 
bridge v. Chapin, 23 Conn. 595. 


33. Lien of: 
Shipowner for freight see infra § 861. 
Shipper for loss occasioned by devia- 
tion and delay see infra § 532. 
Shipper for loss of or injury to goods 
see infra § 828. 


Maritime liens generally see Mari- 
time Liens 88 C. J. p 1194 et seq. 


34. The Maggie Hammond, 9 Wall. 
(U.S.) 435, 19) lL. ed. 7725. Phe. Capi-< 
taine Faure, 10 F. (2d) 950 [mod on 
other grounds 1 F. (2d) 406, and cer- 
tiorari den sub nom. Societe de Navi- 
gation a Vapeur France Indo-Chine v. 


Cooper, 271 U. S.. 684 .mem, 46 SCt 
634 mem, 70 L. ed. 1150 mem]; The 
G. A. Tomlinson, 279 Fed. 786; The 


Flash. 9 F. Cas. No. 4,857, Abb. Adm. 
67; The Phebe, 19 F. Cas. No. 11,064, 
1 Ware 265; Miners’ Co-op. Assoc. v. 
The Monarch, 2 Alaska 383. 


[a]. Thus a shipper has a mari- 
time lien for failure to make “right 


‘ 
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livery of such goods to her agents and owners;*° 
and the failure of the ship to break ground, although 
it may defeat the ship’s len for freight,*® does not 
defeat the shipper’s lien for the safe transfer of his 
goods.*7 The lien operates alike whether the con- 
tract of affreightment be by charter party, bill of 
lading, or parol.*’ The owner of a cargo has no lien, 
however, on the vessel until the cargo or some por- 
tion has been laden on board or delivered to the mas- 
ter,?® and the vessel is, accordingly, not subject to 
a maritime lien for breach of contract by failing to 
eall for the cargo*® or proceed to the designated 
berth for loading,*? even though the cargo was later 
loaded thereon,*” for it is a broad general rule that 
an unexecuted contract of affreightment gives no hen 
in admiralty on the vessel.*? Where there is no 
agreement or contract of affreightment between the 
parties, a vessel is not subject to a maritime lien as 
security for the performance of a contract to trans- 
port a cargo.** 


What law governs.*® Since the right to a mari- 
time lien is generally controlled’by the lex loci eon- 
tractus,#® where the len does not exist in the place 
of the contract, it will not be allowed in another 
country, although the law of the place where suit is 


SHIPPING 


brought would otherwise sustain i 


Craft Law of Indiana, providing for] was made by libelant to do so. 


[§§ 498-499 


t.47. Thus, in or- 


der that a lien may attach under the provisions of a 
state statute, the contract must arise in the state,*® 
and the lien does not attach where there is a breach 
of a contract, which, although to be performed with- 
in the state, was made in another state.*® 


[§ 499] (5) Excuses for Nonperformance.°° Nei- 
ther party is at liberty to abandon the contract but 
for legal cause or with the consent of the other.** 
Impossibility of performance amounts to an excuse 
sueh as will relieve the parties to the contract from 
all liability for its nonperformance.°? To exeuse 
performance altogether and leave the promisee with- 
out remedy for his loss, it is necessary that the in- 
tervening event which prevents performance shall be 
so improbable as to be outside any contingency, 
which, had the parties been faced with it, they would 
have agreed that the promisor should undertake.*? 
The owner of a vessel is not excused from perform- 
ing his contract by the freezing in of the vessel and 
the death of the master;°* but in such ease is enti- 
tled to a reasonable time to procure a new master 
and to await the relief of the vessel.°> If naviga- 
tion becomes impracticable in consequence of season- 
al cold, storms, or ice, a boat is excused from fulfill- 


Sim- 


delivery,” including failure to deliver 
at an elevator designated in the bill of 
lading, although the cargo was deliv- 
ered in good order at another elevator. 
The G. A. Tomlinson, 279 Fed. 786. 


Binding effect on ship of contract 
of affreightment with charterer see 
supra §§ 213-214. 


85. The Capitaine Faure, 10 F. 
(2d) 950 [mod on other grounds 1 
F, (2d) 406, and certiorari den sub 
nom. Societe de Navigation a Vapeur 
France Indo-Chine v. Cooper, 271 U. 
S. 684 mem, 46 SCt 634 mem, 70 L. ed. 
1150 mem]; Pearce v. The Thomas 
Newton, 41 Fed. 106. 


36. See infra §§ 830, 866. 


Sineeuhe. O©apitaime, Maure. | Om oB. 
(2d) 950 —mod on other grounds ne Ss 
(2d) 406, and certiorari den sub nom, 
Societe de Navigation a Vapeur 
France Indo-Chine v. Cooper, 271 U.S. 


684. mem, 46 SCt 634 mem, 70 L. ed. 
1150 mem]. 

38. Miners’ Co-op. Assoc. v. The 
Monarch, 2 Alaska 383. 

39. The Arabien, 11 F. (2d) 304; 
Scott v. Grace, 275 Fed. 340; The City 


of Baton Rouge, 19 Fed. 461. 

40. The Trader, 17 F. (2d) 623. 

41. The Saturnus, 242 Fed. 173 
[aff 250 Fed. 407, 162 CCA 477, 3 ALR 


1187 (certiorari den 247 U.S. 
SCt 5837 62 de. ed 24%) Ie 


42. The Saturnus, supra. 
43. See Maritime Liens § 70. 
44. The Keokuk, 9 Wall. (U. S.) 


517, 19 L. ed. 744; The Freeman v. 
Buckingham, 18 How. (U. S.) 182, 15 
L. ed. 341. 


45. What law governs contracts of 
affreightment generally see supra § 
490. 


46. See Maritime Liens § il. 
47. Turner v. Lewis, 2 Mich. 350. 


48. Coplinger y. The David Gibson, 
fete 480; Turner v. Lewis, 2 Mich. 
v . 


[a] Rule applied.—The Water 


For later cases, developments and changes in the law sce Annotations, same title and section number, 


521, 38. 


the enforcement of liens on vessels, 
does not extend to contracts made and 
broken out of the state; and hence, 
where plaintiff shipped certain arti- 
cles at Cincinnati to be delivered in 
the state of Arkansas, and the arti- 
cles were not so delivered, but were 
taken and left at New Orleans, an at- 
tachment suit would not lie in Indiana 
therefor. Coplinger v. The David 
Gibson, 14 Ind. 480. 


49. Turner v. Lewis, 2 Mich. 350. 


50. Excuse for delay in transpor- 
tation and delivery see infra § 532. 


Rescission or cancellation see supra 
§ 494, 


51. Simmons Transp. Co. v. Alpha 
Portland Cement Co., 286 Fed. 955; 
Swayne v. Everett, 255 Fed. 71, 166 


CCA 399" New York, cic, SS. Ceajive 
Guanica Centrale, 231 Fed. 820, 145 
CCA 640; The Eliza, 8 F. Cas. No. 


4,348, 2 Ware 318; Clark v. Massachu- 
setts F., etc., Ins. Co., 2 Pick. (Mass.) 
104,13 AmD 400. 


[a] Thus (1) it has been held that, 
although a ship was so damaged that 
it would require two months to re- 
pair her, her master may retain the 


cargo and earn his freight. Clark v. 
Massachusetts F., etc., Ins. Co., 2 
Pick. (Mass.) 104, 13 AmD 400. (2) 


So an American shipowner, operating 
a vessel between Chinese and Ameri- 
can ports when England and Germany 
were at war, but the United States 
was neutral, was not exonerated from 
liability for refusing to accept lawful 
goods tendered by an American citizen 
for shipment to a German consignee 
at an American port, because its 
Shanghai agent was a British subject, 
and forbidden by his government to 


receive such shipments. Swayne v. 
Hverett, 255 Fed. 71, 166 C@A 399. 


(3) Where, during a strike of tug- 
boat men, it is difficult and expensive 
to procure tugs, nevertheless libelant 
lighterage company is not excused 
from carrying out its agreement to 
deliver cement at a pier when a ship- 
ping company is ready to receive it, 
where the evidence shows that it was 
possible to procure tugs, and no effort 


mons Transp. Co. v. Alpha Portland 
Cement Co., 286 Fed. 955. 


[b] Quarantine regulations do not 
excuse a steamship company’s failure 
to deliver cargo, if the quarantine 
could have been avoided in the exer- 
cise of ordinary prudence. New York, 
etc., SS. Co. v. Guanica Centrale, 231 
Fed. 820, 145 CCA 640. 


[c] Unusual difficulty in obtaining 
master and crew to navigate a ves- 
sel will not excuse the owner from 
performing his contract for the con- 
veyance of goods. The Eliza, 8 F. 
Cas. No. 4,348, 2 Ware 318. 


52. The Tornado, 108 U.S. 542; 2 
SCt 746, 27 L. ed. 747; The Henry W. 
Cramp, 6 F. (2d) 900 [aff 20 F. (2d) 
320]; Furness v. Fahey, 124 Md. 110, 
91 A 800; Furness v. Randall, 124 
Mat LO OIA OT a OOmlauoL: Cy els 


[a] Destruction of vessel.—(1) 
Where the owner of a vessel agrees to 
carry a cargo, the destruction of the 
vessel by the perils of the sea before 
the carriage was to have commenced 
is an excuse for breach of the con- 
tract. Furness v. Fahey, 124 Md. 110, 
91._A 800; Furness v. Randall, 124 
Mads Lou, 91 A 79%5 799) Laquot CGyers 
(2) So, where a vessel, before she 
breaks ground for a voyage, is injured 
by fire, so that the cost of her repairs 
would exceed her value when repaired, 
and she is rendered unseaworthy and 
incapable of earning freight, nonper- 
formance of such a contract is ex- 
cused. The Tornado, 108 U. S. 542, 2 
SCt 746, 27 L. ed. 747. 


53. The Poznan, 276 Fed. 418. 


_[a] Rule applied.—Where conges- 
tion at destination was perfectly well- 
known when a cargo was accepted, 
there is no such excuse for failing to 
deliver and unload the cargo and for 
returning to the port of shipment, by 
reason of such congestion, as relieves 
the ship from its obligation to unload 
at the port of discharge. The Poznan, 
276 Fed. 418. 


54. The Flash, 9 F. Cas. No. 4,858, 
Abb. Adm. 119. 


55. The Flash, supra. 


— —__. 


§ 499] 


ing the contract during the season.®® 


Abandonment of cargo to insurers. 
pers abandon to their insurers a cargo damaged by 
the fault of the carrier before its arrival at the place 
of destination, and insurers take possession and sell 
the goods at the port of disaster, such action termi- 
nates the responsibility of the carrier, and he cannot 


be held liable for nondelivery.57 


Default of one party rendering performance by the 
other impracticable is sufficient excuse for nonper- 
formance,°* and, accordingly, the shipper may justi- 
fiably refuse to ship on a vessel not ready within the 
time required by the contract,>® even though the de- 
lay was due to no fault of the owner.®° 
may refuse to receive goods under a contract if the 
other party thereto refuses to be responsible for the 
freight;°* but nonperformance of an unqualified 
contract to ship is not excused by the cancellation 
by a third party of another contract which made the 
and a shipper agreeing to 


9 


shipment imperative ;°2 


56. West v. The Berlin, 3 Iowa 532. 


57. The Mohawk, 8 Wall. (U. S.) 
153, 19 L. ed. 406. 


58. South Atlantic SS. Line vy, Lon- 
don-Savannah Naval Stores Co., 255 
Fed. 306, 166 CCA 476 [rev 248 Fed. 


949]; The Hattie Palmer, 68 Fed. 
380, 15 C€A 479 [aff 68 Fed: 1015]; 
Morris v. The Alvah, 59 Fed. 630; 


Blossom v. Smith, 3 F. Cas. No. 1,565, 
3 Blatchf. 316 [rev 3 F. Cas. No. 1,566]; 
Hughes v. Rendle Corp., (Mass.) 171 


NE 236;- Magalhaens vy. Busher, 4 
Campb. 54. 
[a] Rule applied.—(1) A_ ship- 


per cannot maintain an action against 
the owner of a ship for breach of an 
undertaking to sail with convoy when 
the failure to sail was rendered im- 
practicable by plaintiff's default. 
Magalhaens vy. Busher, 4 Campb. 54. 
(2) <A shipper is justified in refus- 
ing to perform where the carrier has 
failed to fulfill its contractual duty of 
providing adequate ventilation and in- 
Surance. Morris v. The Alvah, 59 
Fed. 630.. (3) Rejection by the ship- 
per of tender of a ship, because of the 
ecarrier’s noncompliance with an un- 
warranted demand justifies the carrier 
in treating the contract as canceled. 
South Atlantic SS. Line v. London- 
Savannah Naval Stores Co., 255 Fed. 
06, 166 CCA 476 [rev 248 Fed. 949]. 
4) Failure to pay one hundred and 
sixty-eight dollars and twenty-three 
cents of five hundred and sixty-eight 
dollars and twenty-three cents due 
within five days for lightering cement 
is a breach of an indivisible contract 
warranting refusal of further per- 
formance. Hughes v. Rendle Corp., 
GVMaASS ol GIN DE oO.ge ae 


[b] Failure or refusal to accept 
delivery.—(1) The carrier is not lia- 
ble for failure to deliver where on 
notice no one appears to accept deliv- 
ery (The Hattie Palmer, 68 Fed. 380, 
15 CCA 479 [aff 63 Fed. 1015]), (2) or 
where the consignee’s agent refuses 
to receive (Blossom v. Smith, 3 F. 
Cas. No. 1,565, 3 Blatchf. 316 [rev 3 
BF. Cas. No. 1,566]). (3) Thus the 
vessel is not liable for failure to de- 
liver according to the bill of lading, 
where the regular warehouseman, be- 
cause of personal difficulties with the 
consignee, would not receive the 
goods, and the master caused them to 
be stored with another. Blossom _v. 
Smith, 3 F. Cas. No. 1,565, 3 Blatchf.- 
316 [rev 3 F. Cas. No. 1,566]. 
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load his cargo within a certain time after the vessel 


Where ship- 


load.®* 


is in the dock is not excused from performance by 
the fact that the vessel was not at the dock for the 
stipulated period in consequence of the dock master 
ordering it to give place to other boats ready to 


Restraint of princes, rulers, or peoples.°4 A party 


agreeing to transport goods under a general carrying 


So a ship 


[ec] Shipper held not in default.— 
If, on account of high water, the ship- 
per could not have loaded stave bolts 
without building staging so expensive 
as to make loading in such manner im- 
practicable when defendant first fur- 
nished a barge, he was not negligent 
in not adopting such method so as to 
preclude a recovery for delay of the 
carrier in placing a barge a second 
time. Tennessee Raver Nav. Co. v. 
J. C. Jacobs Banking Co., 16 Ala. A. 
288, 77 S 488. 


59. La Compagnie Commerciale de 
Transports a Vapeur Francais. v. 
Gomila, 36 La. Ann. 280; Russell v. 
Allerton, 8 NYS 688; Brown v. La- 
Mont, oc Use. Q2 5. COnit)) Leite 


[a] Rule applied.—(1) Where a 
person contracts to ship goods on a 
vessel on or before a certain day, and, 
before the day arrives, sees that the 
vessel cannot be ready in time, and 
gives notice that he will not make the 
shipment, he is not lable for breach 
of the contract, if it is shown that the 
vessel could not have been, and was 
not in fact, ready to receive the goods 
on the day specified (Russell v. Aller- 
ton, 8 NYS 688); (2) and, similarly, 
if a part of a ship’s load is to be de- 
livered on or about a given day, and 
the ship’s arrival at port is delayed 
by an accident so that the shipper had 
to employ another vessel, he will be 
released from his obligation to com- 
ply with the contract of affreight- 
ment, unless he has voluntarily con- 
tinued it, and has waived his right to 
a release by demanding compliance 
therewith by the ship. (la Compag- 
nie Commerciale de Transports a 
Vapeur Francais v. Gomila, 36 La. 
Ann, 280). 


60. Brown v. Lamont, 32 U. C. Q. 
B. (Ont.) 167. 


61. The A. Cheesebrough, 1 F. Cas. 
No. 25, 3 Blatchf. 305. 


[a] Brokers contracting in their 
own names.—A ship is not liable for 
refusing to receive lumber on a con- 
tract of affreightment made by bro- 
kers in their own names, although in 
fact for a principal, when they re- 
fuse to ship it in their own names 
and to be responsible for the freight. 
The A. Cheesebrough, 1 F. Cas. No. 25, 
3 Blatchf. 305. 

62. Lehigh Portland Cement Co. v. 
Virginia SS. Co.; 132 Va. 257, 111 SE 
104. = 

[a] Rule applied.—Where one sell- 


contract not limited to carriage in steamers of which 
he is owner or manager at the date thereof is not ex- 
cused from performance by the fact that the govern- 
ment requisitioned his ships for war purposes,*® and 
he is liable for damages if he fails to provide the 
transportation ;°° a clause giving the master, when 
he considers entering or discharging in a port un- 
safe by reason of war conditions, the right to land the 
goods at the nearest safe and convenient port, enti- 
tles him on the declaration of war to discharge the 
goods before reaching the port of destination.®* 
der a bill of lading excepting liability for the loss 


Un- 


ing cement to a government contrac- 
tor contracted for the transportation 
of the cement with a steamship com- 
pany which had no knowledge of the 
terms of the contract between the 
government and the contractor, the 
continuance of the work on the gov- 
ernment contract to final completion 
was not the basis and implied condi- 
tion on which the liability of the par- 
ties to the shipping contract rested, 
and the government’s cancellation of 
the contract did not cause such im- 
possibility of performance or frustra- 
tion of adventure as excused further 
performance. Lehigh Portland Ce- 
ment Co. v, Virginia SS. Co., 132 Va. 
257, 111 SE 104. 


63. Hassett v. McArdle, 7 Misc. 
710, 28 NYS 48. 
[a] Reason for rule.—It is pre- 


sumed that the contract was made 
with reference to the dock regulations. 


Hassett v. McArdle, 7 Misc. 710, 28 
NYS 48. 
64 As terminating contract see 


supra § 495. 


Embargo see infra text and notes 
Moialias 


65. Société Anonyme des Sucreries 
de Saint Jean v. Bull Insular Line, 
276 Fed. 783 [certiorari den 258 U. S. 
621, 425SCt 2735 66 Ls edu i9sl Cork 
Gas Consumers’ Co. vy. Witherington, 
Speak by 28s. HUE 


[a] Thus, under a contract for the 
transportation from San Juan to New 
York of plaintiff’s output of sugar for 
a term of five years, at an agreed 
freight, by defendant, by its own 
steamers or by steamers chartered 
by it, defendant is not relieved from 
performance by the fact alone that its 
own steamers were requisitioned by ~ 
the government for war purposes, 
Société Anonyme des Sucreries de 
Saint Jean v. Bull Insular Line, 276 
Fed. 783 [certiorari den 258 U. S. 621, 
42 SCt 278, 66 L. ed. 795]. 


66. Nobel’s Explosives Co. v. Jen- 
kins, [PL896é]) 2 4@8 Ba 3265, Cork Gas 
Consumers’ Co. v. Witherington, 36 
AI, 18 bes 


67. [a] RBule applied.—An excep- 
tion that, in case of blockade or in- 
terdict of the port of discharge, or if 
the entering of, or discharging in, the 
port be considered by the master un- 
safe by reason of war disturbances, 
he may land the goods at the nearest 
safe and convenient port, at the ex- 
pense of the owners, operates as soon 


304° [98 ©. Iii 
or damage occasioned by arrest and restraint of 
princes, or people, a master acting in good faith and 
on his own judgment®* in abandoning a voyage be- 
cause of the imminent danger of war and capture 
does not render the carrier guilty of an actionable 
breach of the contract;®® but such a clause in a 
contract by a neutral to carry contraband of war, 
made when conditions of war exist and are known 
to both parties, affords no ground for repudiation of 
the contract by the carrier because of the danger of 
seizure.’ A clause that, owing to war conditions, a 
shipment is accepted at the shipper’s risk of inter- 
ference by any power excuses the carrier where’ the 
government of the country of destination takes all 
the space on the boat and refuses to allow the ship- 
ment,’! and under a provision that the contract is 
subject to approval of a certain government the car- 
rier is protected from hability for nonecarriage by 
such government’s withdrawal of its original ap- 
proval.”? 


Embargo. A vessel under embargo is ordinarily 


as the master, having a reasonable 
and well grounded fear of seizure, 
considers the limit of safety has been 
reached, and justifies him in landing 
goods contraband of war at a port 
neither near nor convenient to the 
port of destination .(Nobel’s Explo- 
sives, Co. Vv. Jenkins, [1896] 2 Qt B. 
326), (2) and the exception—restraint 
of princes—in a bill of lading under 
which the owner of a general ship 
contracts to carry goods contraband 


land 
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in one thousand seventy miles of Eng- ] 
is not an actionable breach of 
obligation to transport gold from New 
York to England and then to France, 
where the master had received a wire- 
less that war had broken out with 
England, France, and Russia and to 
return to New York. 
Lloyd v. Guaranty Trust Co., 244 U.S. 
12, 37 SCt 490, 64 L. ed. 960 [rev sub 
nom. The Kronprinzessin Cecilie, 238 
Fed. 668, 151 CCA 518 (rev 228 Fed. 


[§§ 499-500 


excused from performance of its contract of car- 
riage,’* but a carrier may not plead, in excuse, an 
embargo to which it has been voluntarily subject- 
ed.*4 


Riots and strikes in the port of destination will 
justify the master’s failure to deliver there under a 
pill of lading excusing performance if, in his judg- 
ment, it is impracticable to discharge the goods while 
the ship is at such port.’° 


Title in third person may be asserted to excuse the 
owner of a vessel from deliverying in accordance 
with the terms of the contract."® 


[§ 500] (6) Remedies for Breach*’—(a) In 
General. For breach of a contract of affreightment 
an action in personam will lie against the party con- 
tracting as carrier,‘® and an action in rem against 
the vessel,’® but in order to subject a vessel through 
a process in rem the goods must have been actually 
delivered and received on board,*® and, except where 


Liability of charterer on bill of 
lading signed by master see infra § 
514. 


79. Bulkley v. Naumkeag Steam 
Cotton Co., 24 How. (U. S.) 386, 16 
L. ed. 599; The Harper No. 145, 42 
F, (2d) 161; The Olga S.,.25 F.. (2d) 
220 [aff 10 F. (2d) 801]; The Capi- 
taine Faure, 10 F. (2d) 950 [mod 1 F. 
(2d) 406, and certiorari den sub nom. 
Société de Navigation a Vapeur 
France Indo-Chine v. Cooper, 271 U. 


North German 


BER) ee ge ea oe eee eal oe S. 684 mem, 46 SCt 634 mem, 70 L 
clare o break his contract, althoug = 4 RIA Tati ars 
: : ne : 70. Balfour, etc., Co. v. Portland,| ed. 1150 mem and Société de Naviga- 
Gas Cantar cel tha nobis ‘peters (ete Ses Cop Ten Pode 1010, tion a Vapeur France Indo-Chine. y. 
reaching the port of destination, with-|_ 71. N. P. Sloan Co. v. Churchill] §3¢ mom 70 L. €d 1150 mem].. Phe 
my any oe or Speciteract of er Line, 5 F. (2d) 156. Poznan, 276 Fed. 418: The Esrom, 272 
erence by sovereign authority o- EF 26 : : ‘ ; 

‘ ie ‘i s 72. N. P. Sloan Co. v. Churchill ed. 266; The Robert R., 255 Fed. 37, 
Bee PERIOEI YEE go Ons tind ORRIN Tine venpra. Pete rem | 166 CCA 365; The New York, 93 Fed. 
supra). ' 495; The Euripides, 52 Fed. 161; The 

68. The Kronprinzessin - Cecilie, 73. Allanwilde Transp. Corp. v.| Director, 26 Fed. 708; The Flash, 9 


228 Fed. 946 [rev 238 Fed. 668, 151 
CCA 518 (rev 244 U.S. 12, 37 SCt 490, 
61 L. ed. 960)]. 


[a] Duty to act on own judgment. 
—So far as shippers and passengers 
are concerned, the master of a ship 
is bound to act on his own judgment 
in abandoning a voyage because of 
imminence of war, regardless of in- 
structions from shipowners. The 
Kronprinzessin Cecilie, 228 Fed. 946 
[rev 238 Fed. 668, 151 CCA 518 (rev 


244. U.S. 12, 37 SCt490- 6: Le ed, 
960) ]. 
[b] Instruction of shipowners.— 


Where the ship’s master exercised his 
own judgment in abandoning a voy- 
age because of the imminence of war, 
neither he nor the ship is prejudiced 
by the fact that the shipowners in- 
structed him to abandon the voyage. 
The Kronprinzessin Cecilie, 228 Fed. 
946 [rev 238 Fed. 668, 151 CCA 518 
(rev 244 U. S. 12, 37 SCt 490, 61 L. 
ed. 960)] (holding the action of the 
directors of the German steamship 
company on July 31, 1914, in direct- 
ing a steamship proceeding from New 
York to Bremerhaven to return to 
New York because of the imminence 
of war, justified). 


69. North German Lloyd vy. Guar- 
anty Trust’ Co., (244 U0. S. .12,-37. SCe 
490, 61 L. ed. 960 [rev sub nom. The 
Kronprinzessin Cecilie, 238 Fed. 668, 
151 CCA 518 (rev 228 Fed. 946)]. 


[a] Rule applied.—The action of 
the master of a German steamship in 
seeking an American port when with- 


Vacuum Oil Co., 248 U. S. 377, 39 SCt 
147, 68 L. ed. 312, 3 ALR 15 [answers 
to certified questions conformed to 
256 Fed. 987, 167 CCA 6638]; The Mal- 
colm Baxter, Jr., 20 F. (2d) 304 [cer- 
tiorari granted 275 U. S. 517 mem, 48 
SCt 114 mem, 72 L. ed. 402, and aff 
277 OU, S.2323, 48° SCt 516, 472 Listed: 
SOt 1 wihe . blennya We Orem ps mon ie 
(2d) 900 [aff 20 F. (2d) 320]. 


74. The Henry W. Cramp, supra. 


75. Tatsuuma Kisen Kabushiki 
Kaisha \v.~ Robert) Dollar {Co 538 on. 
(2d) 401. : 


Ls Bates v. Stanton, 8 N. Y. Super. 


77. Jurisdiction in admiralty for 
breach of contract of affreightment 
see Admiralty §§ 75, 76. 


78. -TaylorBros. Lumber Co. v. 
Sunset Lighterage Co., 43 F. (2d) 700; 
The Harper:No. 145, 42 F. (2d) 161; 
The Lake Fabyan, 283 Fed. 771; The 
Poznan, 276 Fed. 418; The New York, 
93 Fed. 495. 


[a] Charterer contracting as car- 
rier is liable for breach. Taylor Bros. 
Lumber Co. v. Sunset Lighterage Co.; 
43 F. (2d) 700; The Harper No. 145, 
42 F. (2d) 161; The Poznan, 276 Fed. 
418; The New York, 93 Fed. 495. 


{[b] Party contracting in own 
name and not as agent cannot avoid 
liability for damage to goods caused 
by its negligence during transporta- 
tion, on the ground that the vessel 
was owned by»the United States. The 
Lake Fabyan, 283 Fed. 771. % 


F. Cas. No. 4,857, Abb. Adm. 119; The 


Rebecea,.. 20 ky Cas) ANOs 11619 Nt 
Ware 187; Irvine v. The Hamburg, 
38 Minn. 192. 

[a] Rule applied.—W here the 


charter party did not provide that 
the master should sign bills of lad- 
ing, and provided that the charterer 
should issue no bill of lading until 
the freight had been paid to the own- 
er, but clearly contemplated bills of 
lading running in the name of the 
charterer, and they all so read, the 
ship, once laden, was bound for right 
delivery. The Poznan, 276 Fed. 418. 


[b] Unseaworthiness of vessel.— 
A shipper, after discovering that the 
vessel on which the cargo was laden 
is unseaworthy, may maintain a libel 
in rem for the nonperformance of the 
contract. The Director, 26 Fed. 708. 


[ce] Contract made without juris- 
diction.— Under Rev. St. c 86, pro- 
viding for the collection of demands 
against boats and vessels, an action 
may be maintained against a vessel 
for a failure to perform and agree- 
ment made without the state for the 
delivery of goods in the state. Irvine 
v. The Hamburg, 3 Minn. 192. 


80. The Capitaine Faure 10 F. 
(2a) 950 [mod 1 F. (2d) 406, and cer- 
tiorari den sub nom. Societe de Nay- 
igation a Vapeur France Indo-Chine 
v. Cooper, 271 U. S. 684 mem, 46 SCt 
634 mem, 70 L. ed. 1150 mem, and So- 
ciete de Navigation a Vapeur Franee 
Indo-Chine v. Harrisons, 271 U. Ss. 
684 mem, 46 SCt 634 mem, 70 L. ed. 
1150 mem]. See Hills Bros. Co. vy. 


For later cases, developments and changes’in the law see Annotations, same title and section number, 


§ 500] 


it is provided otherwise by statute,8! a libel in rem 
against a vessel will not he to recover damages caus- 
ed by the refusal to receive on board the vessel goods 
which its agents had agreed should be received and 
An action in personam for 
the breach will not lie against one not a party to the 
contract.** Where the defense pleaded in a suit for 
breach of a contract to carry cargo is a denial of the 
breach, respondent will not ordinarily be allowed to 
change his ground to excuse the breach,’ and the 


carried as freight.®? 
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ter of offset.°® 


mere fact that libelant has claimed vis major in ex- 


The Britannia, 87 Fed. 495 (holding 


action in rem not maintainable in the 
absence of evidence that the vessel 
was not in port on the date of the 
bill of lading or thereafter, or that 
the bill was signed by the captain). 
And see cases infra note 82 


Executory contract of affreightment 
as basis of lien enforceable by libel 
in rem see Maritime Liens § 70. 


What constitutes delivery to ship 
see supra § 497. 


81. Taylor v. The Robert Campbell, 
20 Mo. 254. 


[a] Rule applied.—Under the Re- 
vised Code of 1845, relating to ves- 
sels, a party might proceed against 
a boat in rem for the nonperform- 
ance of a future contract for the 
transportation of freight, entered in- 
to by the captain of the boat. ‘lay- 
lor v. The Robert Campbell, 20 Mo. 
254. 

82. Herbert v. The James Leak- 
man, 12' FE. Cas. No. 6,397a; Rynaud 
v. The Richard Cobden, 21 F. Cas. No. 


12,191; Dewitt v. The St. Lawrence, 
3 Oh. St. 325; The Montgomery v. 
Kent, 20 Oh. 54. But see The Flash, 
9 F. Cas. No. 4,857, Abb. Adm. 67 


(holding libel in rem maintainable, 
although the goods were not actual- 
ly on board). 


Jurisdiction in rem for breach of 
executory contract see Admiralty § 
70. 


[a] Rule applied.—The contract of 
the master, duly authorized by the 
vessel owners to sell the cargo and 
transmit the proceeds to the _ ship- 
per, as a part of the contract of ship- 
ment, for which service he is compen- 
sated in the freight received, is not 
a maritime contract, and not binding 
on the vessel, where the proceeds are 
not actually placed on board the ves- 
sel. Herbert y. The James Leakman, 
12 F. Cas. No. 6,397a. 


83. The Poznan, 276 Fed. 418. 


[a] Owner of chartered vessel (1) 
is not liable under bills of lading, not 
purporting to bind it, issued in the 
name of the charterer, which under 
the charter party was the only party 
bound to sign (The Poznan, 276 Fed. 
418) (2) even as to bills of lading 
actually signed by the master in the 
charterer’s name while acting as the 
charterer’s servant (The Poznan, su- 
pra); (3) and the rule applies not- 
withstanding the owner kept a repre- 
sentative at the office of the char- 
terer, carefully supervising the is- 
suance of all bills of lading and tak- 
ing all the checks, where this was 
done in pursuance of its agreement 
by the charter, by which it was to 
have all the freight as security for 
the hire of the ship in question and 
others (The Poznan, supra). 


84. Gottesman v. Canada, etc., SS. 
Co., 259 Fed. 298. . 

85. Gottesman. v. Canada, 
SS. Co., supra. 

86. Revett v. Glove Nav. Co., 56 
Wash. 550, 106 P 176. 


etc., 


87. In civil actions generally see 
Pleading 49 C. J. p 1 et seq. 


In admiralty proceedings see Ad- 
miralty §§ 183-229, 
88. See cases infra this note. 


_[a] Sibel or complaint held suffi- 

cient.—(1) A libel tor failure prop- 
erly to transport a shipment, recit- 
ing the agreement of carriage and 
Subsequent issuance of a bill of lad- 
ing, is not defective for failure to 
show on its faee either a compliance 
with the notice clause in the bill of 
lading or waiver thereof, since the 
contract arose before the bill of lad- 
ing was issued, and the bill of lad- 
ing was therefore merely a receipt 
for the goods. The Mar Mediterraneo, 
1 EF, (2d) 459. (2) A complaint al- 
leging that a steamboat company 
through its duly authorized agents 
specifically contracted to take up, 
load, and transport certain railroad 
ties placed at a landing place, but 
failed within a reasonable time to 
do so, states a cause of action (Ten- 
nessee River Nav. Co. v. Walls, 18 
Ala. A. 305, 92 S 202) (3) and is not 
subject to demurrer for failure to 
name the agent (Tennessee River 
Nav. Co. v. Walls, supra). (4) A com- 
plaint alleging facts constituting a 
steamboat company, a common car- 
rier, a tender to it of crossties for 
shipment, notice to it and failure by 
it to accept and transport, and result- 
ing damage, states a cause of action 
for breach of an implied contract. 
Tennessee River Nav. Co. v. Walls, 
supra. 


[b] Libel or complaint held in- 
sufficient.—(1) Where a broker’s con- 
tract reserving space for shipment 
of steel at a fixed rate stated that 
a certificate of readiness and willing- 
ness of the shipper would be fur- 
nished, a libel which did not allege 
that the certificates were furnished 
was insufficient, although it did al- 
lege an agreement between the bro- 
ker ,and a shipper to use the space. 
Overseas Shipping Co. v. Struthers, 
265 Fed. 612. (2) Since in an action 
under Rey. St. c 116, for nonperform- 
ance of a contract to _ transport 
freight, the complaint must aver that 
the boat is used in navigating the 
waters of the state, it is not sufficient 
to allege merely that it is a boat 
‘navigating the Mississippi river.” 
The Galena v. Beals, 5 Wis. 91. 


89. See cases infra this note. 


[a] Burden of proof.—(1) In an 
action against a steamship company 
for breach of a contract to Garry 
shipments of lumber and machinery, 
where plaintiff alleged that he was 
damaged because defendant’s breach 
of the contract had prevented him 
from completing a contract for the 
erection of a dredge at the time he 
had contracted to, and that the dam- 
age resulted from delay in shipping 
material that should have gone on 
a steamer named about a given date, 
the burden was on plaintiff to show 
‘that his damages were caused by the 
failure to ship on or about that date. 
Revett v. Globe Nay. Co., 56 Wash. 


[58 C.J.] 355 


cuse of his breach of contract with the consignee does 
not justify respondent’s defense on that ground in 
the absence of proof thereof.*® 
per in an action for breach shipped on another ship 
part of the material defendant had agreed to carry, 
the contract not having been rescinded, is not matter 
in bar of recovery of general damages, but only mat- 
General rules as to pleadings*’ are 
appheable to actions, suits, or libels for breach of an 
aifreightment contract,** and so as to evidence,’® 


That plaintiff ship- 


550, 106 P 176. (2) And he did not 
fail to sustain the burden because 
there was evidence that part of the 
dredge was not ready for shipment 
at that date, where the absence of 
such part was not shown to have in 
any way contributed to the damages 
sustained. Revett v. Globe Nav. Co., 
supra. 


[b] Evidence held admissible.— 
(1) In a shipper’s action for breach 
of a contract to transport a specified 
amount of coal by barges, in which 
the shipper testified that he had pro- 
cured a postponement of the deliv- 
ery of a portion of the coal until a 
certain time, but that no delivery had 
ever been made, the carrier is entitled 
to show that the shipper’s contract 
with his vendee had been canceled as 
to the coal not so delivered, and that 
no delivery could ever be made un- 
der the contract. Payne v. Zimmern, 
207 Ala: 155, 92 S 433. (2) In an ac- 
tion by the carrier for breach of a 
contract for the shipment of forty 
thousand barrels of cement, evidence 
of the damages suffered by reason of 
the idleness of the carrier’s boat is 
admissible. Lehigh Portland Cement 
Cou ve Virginia, SS; Cossl32n Viase2bns 
111 SE 104. 


[ec] Evidence held inadmissible.— 
In an action for damages against a 
shipper for breach of a contract of 
affreightment in failing to furnish a 
cargo, to show, in mitigation of dam- 
ages, what plaintiff's boat ‘‘was said 
to have earned,’ but not showing 
freight actually earned. Boland vy. 
Northwestern Fuel Co., 34 Fed. 523. 


[d] Evidence held immaterial.— 
Where the shipper put a wrong legal 
construction on the obligation of the 
ship under the bill of lading in a 
letter, admitting the right of the ship 
to change its course, such letter is 
immaterial as to his right to recover 
damages for deviation. General Hide, 
ete.; \Corp, -V.,,ULeS.,a45 He (200 pGeies 


[e] Evidence held sufficient.—(1) 
In a carrier’s proceeding for breach 
of contract to use barges in default 
of a supply of railroad cars, to sus- 
tain a finding of continuance of car 
shortage. St. Louis Coke, 
v. Goltra, 41 F.-(2d) 134. 
action by plaintiff for breach of a 
contract, which he asserted obligated 
defendant mining company to furnish 
him three hundred and fifty tons of 
coal per day for transportation by 
water, to support a finding by the 
jury that such was the parties’ in- 
tention. Empire Fuel Co. v. Lyons, 
257 Fed. 890, 169 CCA 40 [certiorari 
den 252 U. S. 582, 40 SCt 393, 64 L. 
ed. 727]. (3) Where a cement com- 
pany contracted to .ship cement by 
steamship, and another cement com- 
pany, acting through its own officers, 
took up the contract, conducted cor- 
respondenee in its own name, made 
payments under the contract at the 
rates therein stated, and when a claim 
was made for a breach failed to sug- 
gest that the liability was that of 
the contracting company, to support 
a finding that it had_ assumed its ob- 
ligations. Lehigh Portland Cement 


356 [58 C.J.] 
questions of law and fact,®® instructions,°* and find- 
ings.°? Since every freight contract of a carrier by 
river implies that his boat is riverworthy at the time 
for its performanee,®* it is incumbent on him, in 
bringing an action for breaking such contract, to 
prove that at such time his boat was capable of per- 
forming it.°* Failure of plaintiff to tender perform- 
ance of the contract on the date specified therein 1s 
not ground for a nonsuit if it appears that defendant 
was not ready to perform;®® but refusal to redeliver 
inferior goods claimed to have been wrongfully de- 
livered to the consignee amounts to an acceptance 
precluding recovery for the alleged misdelivery.°® 


Interest of consignee or assignee to support suit. 
A consignee who has never become the owner of the 
consignment so as to sustain a contract relation with 
the carrier has no interest which would support a 
suit in rem against the vessel for breach of the con- 
tract of affreightment;°* but where the freight was 
prepaid, there is a presumption that the consignee 
duly named in the bill of lading became the owner 
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ing®® may sue the carrier’ or: libel the vessel on 
which the goods are shipped? for failure to deliver 
them,? although he may be but an agent or trustee of 
the goods for others,* and he is not precluded from 
proceeding against the carrier by the fact that he 
also had a cause of action against his assignor.° 
Notwithstanding the pledgee to whom a bill is given 
as security does not ordinarily hold title to the 
goods,® it has been held that he may sue for wrong- 
ful delivery of the goods.” 


Waiver of defense. A previous breach of a con- 
tract by the shipper is waived where the owner 
assigns as its sole reason for refusing to supply 
ships to the shipper the unsettled conditions in the 
country to which the goods are destined,* and a 
carrier notifying the consignee that its vessel is dis- 
charging on a certain pier waives its right to rely 
on any contradictory provisions in the contract.° 
So the carrier’s breach in failing to have its barges 
in place for loading in time is waived by the’ ship- 
per’s inducing the carrier to remain after the ar- 


of the property.°® 


Comwauvirginia, SS; Co3 132) Vae25 
111 SE 104. 


{f] Evidence held insufficient.— 
(1) In an action against a steamship 
company for breach of contract to 
carry shipments of freight on two 
dates specified, to show a breach of 
the contract by the shipper by ship- 
ping a part of the freight which he 
had contracted to send over defend- 
ant’s line by another ship (Revett v. 
Globe Nav. Co., 56 Wash. 550, 106 
P 176) (2) or to show a rescission by 
plaintiff of the contract, or inability 
on the part of plaintiff to comply with 
the contract (Revett v. Globe Naviga- 
tion -Co,,. supra). (3) ‘To support 2 
count alleging an agreement by a 
steamboat carrier to take up, load, 
and transport railroad ties, plaintiff 
himself having testified that under 
the agreement he was to load the 
ties. Tennessee River Nav. Co. v. 
Walls, 18 Ala. A. 305, 92 S 202. (4) 
To support defense of vis major. 
Gottesman vy. Canada, etc., SS. Co., 259 
Fed. 298. (5) To prove the allega- 
tions of the complaint that informa- 
mation afforded by a notation “on 
deck at shipper’s risk’? was necessary, 
and that defendant knew it was nec- 
essary, to enable the shipper to noti- 
fy the insurance company whether 
the lumber, or part thereof, was load- 
ed on deck, or that defendant knew 
that the insurance company had 
agreed to issue such a policy, in a 
shipper’s action against a steamship 
company for damages from failure 
to inform plaintiff what part of the 
shipped lumber was loaded on the 
steamship’s deck. Munson SS. Line 
v. Turner, 203 Ala. 690, 85 S 4. 


Rules of evidence in: 

Admiralty proceedings see Admiral- 
ty §§ 248-260. 

Civil actions generally see Evidence 
22 C. J. p 1 et seq. 
90. See case infra this note. 


[a] Construction of contract.— 
In an action against a West Virginia 
mining company for breach of a con- 
tract under which plaintiff was, to 
transport by boat coal from the mine 
in West Virginia to a point in Ohio, 
whence it would be reshipped by rail, 
the question whether the ambiguous 
contract required defendant to fur- 
nish coal for water shipment, regard- 
less of whether it could obtain cars 


The transferee of a bill of lad- 


at its mine, was for the jury. Em- 
pire Fuel Co. v. Lyons, 257 Fed. 890, 
169 CCA 40 [certiorari den 252 U.S. 
582.40) SCt S93, 640s, edi 


91. See case infra this note. 


[a] Instructions presenting issue. 
—In action for breach of a special 
contract to transport ties, wherein 
there was evidénce that the carrier 
did not agree absolutely and uncondi- 
tionally to transport but merely to do 
so whenever a barge could be secured 
for the purpose, and that it was un- 
able to transport them ‘before they 
were washed away by a flood, refus- 
al of requested charges hypothesizing 
such theory of the case is reversible 
error. Tennessee River Nav. Co. v. 
Walls, 204 Ala. 285, 85 S 711. 


Instructions in civil cases general- 
ly see Trial [38 Cyc 1594 et seq]. 


92. See cases infra this note. 


[a] Conflict of findings.—In an ac- 
tion for breach of a contract for the 
shipment of high density Webb cot- 
ton, a finding by the trial court that 
there was no general custom fix- 
ing the weight of a bale of such cot- 
ton is not in conflict with a finding 
that a bale of cotton properly com- 
pressed by the Webb process would 
weigh more than the average weight 
of the bales furnished for shipment, 
and that plaintiff thereby breached 
his contract. Elder v. Weld-Neville 
Cotton Co., (Tex. Commn. A.) 231 SW 
102 [rev (Civ. A.) 204 SW 678]. 

[b] Correctness of - finding.— 
Where a libel for failure to deliver 
the tonnage contracted for alleged 
that after a certain shipment sub- 
sequent Shipments were delivered and 
accepted as under the shipping con- 
tract, and such allegation was ad- 
mitted in the answer, it was properly 
determined that all the shipments 
were made under the contract, al- 
though there was some evidence to 
the contrary. Herr v. Tweedie Trad- 
ing Co., 181 Fed. 483, 104 CCA 231. 


ee in civil actions generally 
of: 


Court see Trial [38 Cyc 1953 et seq]. 
Jury see Trial [38 Cyc 1907 et seq]. 


93. See supra § 493. 
see McClintock vy. Lary, 23 Ark. 


95. Revett v. Globe Nav. Co., 56 


rival of the barges pending negotiations for deliv- 


Wash. 550, 106 P 176. 


96. The Cardiganshire, 9 F, (2d) 
416. 
97. The Prussia, 100 Fed. 484. 


[a] Nonpayment of draft attached 
to bill_— Where, by a contract for the 
sale of goods to be delivered at a 
distant port, a part of the price is to 
be paid on delivery, and on shipment 
of the goods a bill of lading is is- 
sued, by the terms of which delivery 
is to be made to the consignor or or- 
der, and such bill is forwarded, with 
a draft for the price attached, which 
is not paid by the purchaser, and the 
goods therefore not delivered to him, 
he never becomes the owner of the 
consignment, so as to sustain any 
contract. relation with the carrier 
which would support a suit in rem 
against the vessel for a breach of the 
contract of affreightment contained 
in the bill of lading. The Prussia, 
100 Fed. 484. 


98. Munson SS. Line y. Turner, 202 
Ala. 574, 81 S 76. 


99. Negotiability and transfer of 
bills generally see infra § 521. 


1. Olivier Straw Goods Corp. v. 
Osaka Shosen Kaisha, 27 F. (2d) 129 
[rev 21 F. (2d) 618, and certiorari 


; Higgins v. Anglo-Algerian 
., 248 Fed. 386, 160 CCA 396 
[rev 242 Fed. 568]. 


2. The Thames, 14 Wall. (U. S.) 98, 
20 L. ed. 804. 


38. The Thames, supra; Olivier 
Straw Goods Corp. v. Osaka Shosen 
Kaisha, 27 F. (2d) 129 [rev 21 F. (2d) 
618, and certiorari den 278 U. S. 618 
49 SCt 22, 73 L. ed. 540]. 


4 The Thames, 14 Wall. 
98, 20 L. ed. 804. 


5. Olivier Straw Goods Corp. v. 
Osaka Shosen Kaisha, 27 F. (2d) 129 
rev 21 F. (2d) 618, and certiorari den 
278 'U. S. 618, 49 SCt 22, 73 L. ed. 540). 


6. See infra § 521. 


7 California Bank v. Internation- 
at Mercantile Mar. Co., 40 F. (2d) 


(U. S.) 


8. Grimwood v. Munson SS. Line, 
273 Fed. 166. 


9. E. J. Keller Co. v. Cosmopolitan 
Shipping Co., 26 F. (2d) 8388. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ery by a third party of the goods to the shipper.?° 


[§ 501] (b) Damages—aa. Recovery by Shipper. 
In accordance with the general rule,11 damages for 
breach of a contract of affreightment must be con- 
fined to those which naturally and directly result 
from the breach or may fairly be presumed to have 
been within the contemplation of the parties when 
the contract was made.12 Where a vessel is to 
arrive at a port and receive a cargo by a certain 
day specified, and she does not arrive until after 
the appointed time, the only damages that can be 
recovered on account of the delay, when the vessel 
is accepted and the cargo shipped, is such expense 
as may have been incurred for keeping the cargo 
during the period of delay and the additional in- 
surance the shipper may have had to pay by rea- 
son of the increased risk caused thereby.1? When 
the ship, after receiving goods for a particular port, 
changes her destination and refuses to deliver them 
up, she is liable at least for their full value;1* and 
so, where performance is interrupted while loading 
is going on and the owner repudiates the contract, 
refusing to take on board the residue or deliver 
up that already loaded, the shipper may recover 
damages for the value of the goods taken on board 
and withheld,1® for the cost of transporting the res- 
idue. from the storehouse to the dock,'® for inju- 
ries received by them while they lay there awaiting 
the owner’s acceptance,!* and for the difference 
between the contract price of transportation and 
any greater expense incurred in obtaining another 
mode of conveyance,® but not for injuries received 
by the property after notice of the owner’s refusal 


10. St. Louis Coke, etc., Co. v. Gol- 16. The Flash, supra. 
tra, 41 B.(2d) 132: 17. The Flash, supra. 
11. See Damages § 76. 18. The Flash, supra. 
12. The Georg Dumois, 115 Fed. ; 
Game 2 OCANIOSMIAL HEM, 88) Meds 58%. | to, te Flash. supra. 

And see cases infra this section. 20. 


Rule applied.—(1) Where the 
under a time 


fa] 


owner of a steamer, 


charter to convey cargoes of bananas are h a 
from Port Limon to New York, under es 0 
which a number of voyages had been 22. 


made, had knowledge of, and ac- 
quiesced in, a custom of the charterer 
to have a cargo cut and ready to load 
in anticipation of each arrival of the 
steamer, and on one outward voyage 
the vessel was delayed by reason of 
unseaworthiness, for which such own- 
er was responsible, until on her ar- 


Co., supra. 


894; Munson 


[a] 


manded by 
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Rotterdamsche Lloyd v. Gosho 
Co., 298 Fed. 443 [certiorari den 266 U. 
S. 621, 45 SCt 99, 69 L. ed. 472]. 


Rotterdamsche Lloyd v. Gosho 
Rotterdamsche Lloyd v. Gosho 


23. The West Cawthon, 
SS. Line v. Grimwood, 
249 Wed. 722, 161 CCA 632. 


Rule applied: 


[58 C.J.] 357 


to complete the contract.1® Where a shipper is 
induced to hold the goods ready for shipment on 
representations of transportation companies that he 
would be able to ship on vessels presently leaving 
port, he is entitled, on breach ‘of the contract, to 
recover demurrage,”° interest on value of goods dur- 
ing delay,?' and additional damages for transpor- 
tation through another carrier.22, Where the breach 
of the contract has resulted in no loss to the ship- 
per?® or indorsee of the bill of lading,?* or where 
there is no evidence of loss and the amount there- 
of,?° he is not entitled to recover in excess of nom- 
inal damages. 


Costs of substituted performance. The measure 
of damages of a shipper suing for breach of contract 
to transport his goods is the difference between the 
cost of transportation at the agreed rate and the 
cost reasonably incurred in procuring a substitu- 
tionary performance.?® Thus he is entitled to re- 
cover the increased cost of freight,?7 the expense 
of storage,** and the cost of fire protection until a 
bottom ean be procured.?® 


Difference in value at ports of shipment and des- 
tination. Where shipowners without legal justifica- 
tion refuse to perform the voyage, the damage to 
the owners of the goods is the difference in value 
between the goods at the port of shipment and the 
price they would have commanded at the port of 
destination, if the contract had been performed.?° 


Differences in value at destination. Where, after 
loading goods, a ship fails to sail, as to goods re- 
shipped the measure of damages is the difference 


bills of lading as security for bank 
credits furnished by them to the real 
importers of the goods, on which the 
same were bought, and delivery was 
made to such importers, who in fact 
applied the net proceeds of the goods 
after payment of freights, insurance, 
duties, and other expenses to the pay- 
ment of such credits, so that libelants 
received all they could have realized 
therefrom had they taken and sold the 
goods themselves, they sustained no 
damage which is recoverable from the 
earriers. Goepel v. Hamburg Ameri- 
can Packet Co., 191 Fed. 744. 
281 Fed. 
25. Munson SS. Line v. Turner, 
202 Ala. 574, 81S 76. 


(1) Where de- 26. U.S. v. Shaw, 15 F. (2d) 888; 
fendant refused to supply ships de-|payne vy. Zimmern, 207 Ala. 155, 92 
plaintiff under the con-|s§ 433; Miners’ Co-Op. Assoc. v. The 


rival the cargo was unfit to ship with 
safety, the charterer is entitled to re- 
cover the value at Port Limon of the 
cargo so lost, and such other loss as 
directly resulted from the delay. The 
Georg Dumois, 115 Fed. 65, 52 CCA 
659. (2) But the charterer was not 
entitled to load the cargo with knowl- 
edge of its condition, and ship it to 
New York, and recover as damages 
the loss by deterioration on the voy- 
age, and in addition a sum which it 
would have earned as freight for the 
voyage, under a contract with the 
third party, if the cargo had been de- 
livered in good condition. The Georg 
Dumois, supra. 


13. The J. C. Stevenson, 17 Fed. 
540. : 
[a] Rule applied as to cargo of 


cattle. The J. C. Stevenson, 17 Fed. 
540. 
14. Boyle v. Dickenson, 6 Mart, N. 


S. (La.) 100. 


15. The Flash, 9 F. Cas. No. 4,858, 
Abb. Adm, 119. 


tract, thereby breaching it, but plain- 
tiff suspended its business, made no 
effort to obtain transportation, by 
other vessels, and practically aban- 
doned further shipment. Munson SS. 
Line v. Grimwood, 249 Fed. 722, 161 
CCA 632. (2) Where title to goods 
shipped passed to the consignee be- 
fore shipment, the shipper retaining 
no interest, and the shipment not 
having been for his benefit. Munson 
SS. Line v. Grimwood, supra. (3) 
Where the master discharged the car- 
go at a point other than the port to 
which it had been shipped, on discov- 
ery that congestion in the harbor of 
the port made it impossible to deliver 
the cargo or get out of the harbor for 
months, and the shipper could have 
sold the cargo at the place in which 
it was discharged for as much as or 
more than it would have brought at 


such port. The West Cawthon, 281 
Fed. 894. 
24. Goepel v. Hamburg American 


Packet Co., 191 Fed. 744. 
[a] Thus, where libelants held the 


Monarch, 2 Alaska 383. 


[a] The shipper should mitigate 
damages by forwarding goods by 
ther means, if possible, where ship 
wrongfully discharges cargo. The 
Capitaine Faure, 10 F. (2d) 950 [mod 
1 F. (2d) 406, certiorari den sub nom. 
Societe de Navigation a Vapeur France 
Indo-Chine v. Cooper, 271 U. S. 684 
mem, 46 SCt 634 mem, 70 L. ed. 1150 
mem, and Societe de Navigation a 
Vapeur France Indo-Chine v. Harri- 
sons, 271 U. S. 684 mem, 46 SCt 634 
mem, 70 L. ed. 1150 mem]. 


27. London-Savannah Naval Stores 
Co. v. South Atlantic SS. Line, 248 
Fed. 949 [rev on other grounds 255 
Fed. 306, 166 CCA 476]. 


28. 
Orv. 


29. 
Coy Vv. 


London-Savannah Naval Stores 
South Atlantic SS. Line, supra. 


London-Savannah Naval Stores 
South Atlantic SS. Line, supra. 


Harrison v. Stewart, 11 F., Cas. 


30. 
No. 6,145, Taney 485. 
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between the market value at destination at the 
time the goods would have arrived if the contract 
had not been breached and the value there at the 
time they were actually received in ordinary course, 
plus the freight and other necessary expenses In- 
curred in connection with such reshipment,*? and 
as to goods reshipped the measure is the difference 
between the value at the time the ship should have 
arrived at its destination if she had sailed, and the 
market value of the same goods at such ports on 
the arrival of the next available vessel.** 


Remote®? or speculative damages** are not re- 
coverable; and profits that the shippers might have 
made by ulterior speculations,®® or by shipping the 
goods from the port of destination to other places 
and better markets,** are too remote to be consid- 
ered, 


[§ 502] bb. Recovery by Shipowner. Where an 
owner has a contract to transport a cargo at an 
agreed price to a designated point, and the shipper 
fails to deliver the cargo, the owner’s measure of 
damages is the difference between the cost of trans- 
portation and the contract price.*’ The measure 
in all cases where the shipper breaks the contract 
to furnish freight is the actual loss, and not the 
contract price.** The contract price should be cred- 
ited with the sum received,®® or which might, with 
reasonable diligence, have been received,*® for trans- 
porting goods other than those the shipper contract- 
ed to furnish; and, accordingly, the shipper may 
reduce the damages by showing that the owner re- 
ceived freight from others in heu of that which 
the shipper failed to furnish, or by proving in any 
other way that the injury was less than the con- 


31. The Capitaine Faure, 10 F. (2d) 
950 [mod on other grounds 1 F, (2d) 
406, and certiorari den Societe de 


NYS 512. 
38. 


SHIPPING 


‘ified in the bill.®® 


Chocolate Co., 220 App. Div. 265, 221 


Shannon v. Comstock, 21 Wend. 


[§§ 501-503 


tract price.44 The master cannot recover for fail- 
ure to furnish the freight merely by showing that 
no other freight was offered to him at the port at 
whieh the shipper breached his contract; it must 
appear that none was to be had at that port, but 
the master is not bound to go to another port in 
search of freight.42 Where the breach consisted 
of shipping compressed cotton of less density than 
that stipulated in the contract,** the shipper should 
pay for the additional space at the contract rate 
for the smallest amount of cotton by weight of the 
required minimum density necessary to fill it;** and 
where, through defendant’s breach of contract, plain- 
tiff’s barge was sunk, plaintiff may recover, not only 
the loss on its contract with defendant to transport 
lumber, but the difference between the value of the 
barge before and after it sunk.*® 


Effect of embargo. Where, after a vessel had tak- 
en on board a cargo to be earried, the embargo law 
prevented it from sailing, and the cargo remained 
on board for some time, when it was sold at the 
place of shipment, the owner of the vessel can re- 
cover nothing in the way of damages, on the theory 
that had it not been for its possession of this eargo 
it might have been employed in the coast trade.*® 


Excessive damages should not be awarded.47 


[§ 503] 2. Bills of Lading**—a. Definition and 
Nature+®—(1) In General. The bill of lading is 
in substance a written acknowledgment by the mas- 
ter or owner that he has received such goods as it 
deseribes for the voyage stated, to be carried on 
the terms stated, and delivered to the persons spee- 
It is twofold in its character: 
It is a receipt as to the quantity and description 


breach of contract to ship forty thou- 
sand barrels of cement, where it saved 
only about three hundred and seven 


Navigation aA Vapeur France Indo- 
Chine v. Cooper, 271 U. S. 684, 46 SCt 
634, 70 L. ed. 1150, and Societe de 
Navigation & Vapeur France Indo- 
Chine v. Harrisons, 271 U. S. 684, 46 
SCt 634, 70 I. ed. 1150]. 


Measure of damages arising from 
deviation and delay see infra § 535. 


32. The Capitaine Faure, 10 F. (2d) 
950 [mod on other grounds 1 F. (2d) 
406, and certiorari den Societe de 
Navigation a Vapeur France Indo- 
Chine v. Cooper, 271 U. S. 684, 46 SCt 
634, 70 L. ed. 1150, and Societe de 
Navigation & Vapeur France Indo- 
Chine v. Harrisons, 271 U. S. 684, 46 
SCt 634, 70 L. ed. 1150]. 


33. Letts v. Hackett, 15 F. Cas. No. 
8,283, Brown Adm. 480, 


24. Payne v. Zimmern, 207 Ala. 
Is CS see 
[a] Wlustration.—Where only a 


portion of the goods specified in the 
broken contract has been delivered by 
other means, the shipper may not re- 
cover damages for breach of contract 
to transport the goods not so trans- 
ported by other means, in the absence 
of a showing that he has been unable, 
by the exercise of reasonable dili- 
gence, to deliver the balance. Payne 
v. Zimamern, 207 Ala. 155, 92 S 433. 


35. Harrison v. Stewart, 11 F. Cas. 
No. 6,145, Taney 485. 
36. Harrison v. Stewart, supra. 


37. Boland v. Northwestern Fuel 
Co., 34 Fed. 523; Stearns v. Stollwerck 


(N. Y.) 457, 34 AmD 262. 


39. St. Louis Coke, ete., Co. v..Gol- 
tra, 41 F. (2d) 134; Bailey v. Damon, 
3 Gray (Mass.) 92. 


40. Bailey v. Damon, supra. 


[a] Where goods are wrongfully 
taken from vessel by the shipper be- 
fore she has broken ground on the 
voyage, if the vessel is a general ship, 
and the goods removed form only part 
of her cargo, and the shipowner, being 
bound by contracts with other ship- 
pers to perform the proposed voyage, 
does perform it, the measure of dam- 
ages is the stipulated freight, less the 
substituted freight actually made, or 
which might have been made by rea- 
sonable diligence. Bailey v. Damon, 
38 Gray (Mass.) 92. 


41. Shannon v. Comstock, 21 Wend. 
CN. Y.) 457, 34 AmD 262. 


42. Bradley v. Denton, 3 Wis. 557. 
43. See supra § 496.’ 


44. Elder v. Weld-Neville Cotton 
Co., (Tex. Commn: A.) 231 SW 102 
[rev (Civ. A.) 204 SW 678]. 


45. Doran v. Gilreath, 196 Ala. 377, 
72S 94. 
46. Kelly 


v. Johnson, 14 F. Cas. 
No. 7,672, 3 Wash. C. C45. 


47. Lehigh Portland Cement Co. 
NPS ieee SS Co., 32, Va 2754 oe 


[a] Damages held not excessive in 
a steamship) company’s action for 


dollars in fuel and oil by keeping its 
boat idle while waiting for the ce- 
ment, and the jury deducted over 
one thousand one hundred dollars 
from the amount of its claim. Le- 
high Portland Cement Co. v. Virginia 
SS. Co., 132 Va. 257, 141 SH 104. 


48. Bills of lading generally see 
Carriers §§ 251-280. 


49. Master’s copy or ship’s bill see 
infra § 514. 


What law governs see supra § 490. 


50. U. S—The Bark Delaware v. 
Oregon Iron Co., 14 Wali. 579, 20 L. 
ed. 779; Guiding Star, 62 Fed. 407, 10 
CCA 454; The Tongoy, 55 Fed. 329: 
Crenshawe v. Pearce, 37 Fed. 432; 
Knox v. The Ninetta, 14 F. Cas. No. 
7,912, Crabbe 534; The L. J. Farwell, 
15 F. Cas. No. 8,426. 8 Biss. 61. 


Ala.—Wayland vy. Mosely, 5 Ala. 
430, 39 AmD 335. 
Me.—O’Brien v. Gilchrist, 34 Me. 


554, 56 AmD 676. : 


Mich.—McMillan v. Michigan, ete., 
R. Co., 16 Mich. 79, 98 AmD 208. 

Mont.—Bank vy. McAndrews, 5 Mont, 
325, 5 P 879, 51 AmR 51, 


N. Y.—Dickerson v. Seelye, 12 Barb. 
99; Bonito v. Moskuera, 15 N. Y. Su- 
per. 401;' Ward v. Whitney, 5 N. 
Super. 399 [aff in 8 N. Y. 442]; Wol 
v. Myers, 5 N. Y. Super. 7. 


Oh.—Babcock v. May, 4 Oh. 334, 


Vt.—Davis v. R. Co., 66 Vt. 290, 29 
A 313, 44 AmSR 852. 


We 
fe 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 503-505] 


of the goods shipped; and it is a contract to trans- 
port and deliver the goods to the consignee or other 
person therein designated on the terms speeified in 
the instrument;*! and its office is to provide for 
the rights and liabilities of the parties in reference 
It is a contract of bail- 
ment,°* one of the most distinetly maritime of all 
contracts.°* A bill of lading is a document of dig- 
nity,°° and courts should do everything possible 
to preserve the integrity thereof in international 
trade.°® No particular form for it is preseribed,*? 
and a document reciting that goods have been re- 
ceived for shipment on board a named vessel, with 
hberty to substitute another vessel, and with the 
further obligation that, subjeet to the excepted con- 
ditions and perils, either the named vessel or the 
substituted vessel shall duly and safely carry and 
deliver, has been held a bill of lading,®® but a dock 
receipt is not in legal effect a negotiable bill of 


to the contract to carry.®2 


lading.» 


SHIPPING 


a contract. , 


sea.®4 


[58 C.J.] 359 


after the contract of carriage was entered into, ®® 
or one issued by a master to a charterer, who has con- 
tracted for the full capacity of the ship,** is merely 
a receipt for the goods to be transported, and not 


[§ 504] (2) Clean Bills of Lading. A clean bill 
of lading has been variously defined as one which 
contains nothing in the margin qualifying the words 
in the-bill of lading itself,®? or one that is silent as 
to the mode of stowing the goods,®°? and which 
contains no exceptions as to the lability of the 
master except the usual one of the dangers of the 
It imports that the goods are to be safely 
and properly stowed under deck.%® 


[§ 505] b. Issuance®*—(1) Duty To Issue. 
shipper of goods on a vessel is entitled as a matter 
of right to a bill of lading,*®7 and the master is bound 
to give one when goods are laden on board, even 


A 


if the freight is not agreed on,*® or there is a dis- 


As receipt exclusively. A bill of lading, issued 


“Bill of lading is a contract by 
which the master engages to carry 
and deliver ‘goods to the consignee, 
or to the order of the shipper. It ac- 
knowledges the goods to be on board.” 
The L. J. Farwell, 15 F. Cas. No. 8,- 
426, 8 Biss. 61. 


[a] As contract.—Bills of lading 
have been variously defined as: (1) 
“A contract of carriage for hire, by 
which the master engages to deliver 
the goods to the shipper or his or- 
der.”’ Rowley v. Bigelow, 12 Pick. 
(Mass.) 307, 314, 23 AmD 607. (2) 
“The contract of the master of a ves- 
sel, to deliver the property to the per- 
son to whom the consignor or shipper 
shall order the delivery.” Merchants’, 
etc., Bank v. Hewitt, 3 Iowa 93, 1038, 
66 AmD 49. (3) “A written simple 
contract between a shipper of goods 
and a shipowner, the latter to carry 
the goods, and the former to pay a 
stipulated compensation for that 
service.” Blanchard v. Page, 8 Gray 
(Mass.) 281, 295. (4) “The contract 
between the owners of the vessel and 
the freighters; it is a contract signed 
by the master for the owners, and 
subjects them to all the liabilities in- 
cident to it.’ Faulkner v. Wright, 24 
S.C. L. 107, 116-5" (5) | “As between 
the shipowner and the shipper . 5 
the statement of the contract between 
them.” The Capitaine Faure, 10 F. 
(2d) 950, 954 [mod on other grounds 1 
F, (2d) 406, and certiorari den sub 
nom. Societe de Navigation a Vapeur 
France Indo-Chine ¥. Cooper, 271 U. 
S. 684 mem, 46 SCt 634 mem, 70 L. ed. 
1150 mem]. (6) “A document issued 
by a carrier on sea or land showing a 
contract for carriage and delivery of 
goods.” National Wholesale Grocery 
Go. v. Mann, 251 Mass. 238, 146 NH 
791, 793. (7) “The written evidence 
of a contract, for the carriage and 
delivery of goods sent by sea, for a 
certain freight.” Sayward v. Stevens, 
3 Gray (Mass.) 97, 103; Covill v. Hill, 
4 Den, (N. Y.) 328, 330; Wise _v.\In- 
sular Collector of Customs, 49 Philip- 
pine 966, 972; Mason v. Lickbarrow, 
1 H. Bl. 357, 359, 126 Reprint 209. (8) 
“The written evidence of the contract 
between the owner of the goods and 
the master or owner of the vessel for 
the carriage and delivery of the goods 
at a certain freight, when sent by sea 
or otker public waters.” Creery V. 
Holly, 14 Wend. (N. Y.) 26, 28. 


[b] “Manifest”  distinguished.— 
“A manifest is a declaration of the 
entire cargo; a bill of lading is a 
declaration of a specific part of the 


cargo. A manifest is essentially a 
summary of all the bills of lading.” 
New MorkeRetc iss, Cos wel. Sey lia5 
Fed. 320 [rev on other grounds 200 
U.S. 488, 26 SCt 327, 50. L. ed. 569). 


51. Missouri Pac. R. Co. v. McFad- 
den, 154 UP S155, :14.SCt 9904 38h. 
ed. 944; The Delaware, 14 Wall. (U. 
S.) 579, 20 L. ed. 779; McNeil v. West- 
ern Maryland R. Co., 42 F. (2d) 669; 
Amerlux Steel Corp. v. Johnson Line, 
33 F. (2d) 70; Hyman-Michaels Co. v. 
Fox, 298 Fed. 440; Walker-Ross v. 
Dodwell, 297 Fed. 257; Aktieselska- 
bet Bruusgaard v. Standard Oil Co., 
283 Fed. 106 [aff 274 Fed. 996]; The 
Esrom, 272 Fed. 266 [rev 261 Fed. 624 
(certiorari den 257 U. S. 634, 42 SCt 
47, 66 L. ed. 408)] (per Hough, C. J.); 
Vanderbilt v. Ocean SS. Co., 215 Fed. 
886, 132 CCA 226; Wichita Falls Mo- 
tor) Co; v. Kerr;Ss. Co:, 160 La. «992, 
107 S-777; Witzler v. Collins, 70 Me. 
290, 35 AmR 327; O’Brien v. Gil- 
christ, 34 Me. 554, 56 AmD 676; Wolfe 
v. Myers, 5. N. Y. Super. 7. 


52. The Santa Ana, 154 Fed. 800, 
84 CCA312; “Glyn'v. Hast,-ete., India 
Dock Co., 7 App. Cas. 591; Schmidt v 
Royal Mail SS. Co., 45 L. J. Q. B. 646; 
Crooks’ v. Allan, 5: @. B. D: 38. 

53. Blanchard v. Page, 8 Gray 
(Mass.) 281; Mason v. Lickbarrow, 
1 H. Bl. 357, 126 Reprint 209. 

54. Hidalgo Steel Co. v. 
ete., Co., 298 Fed. 331. 

Admiralty jurisdiction over con- 
tracts of affreightment generally see 
Admiralty § 75. 


Moore, 


55. The Carso, 43 F. (2d) 736. 
56. The Carso, supra. 
57. Wise v. Insular Collector of 


Customs, 49 Philippine 966. 


Reaquisites and validity generally 
see infra § 513. 


58. The Marlborough Hill v. Cow- 
an, [1921] A.C. 444. 


59. Chandler Motor Car Co. v. 
United Fruit Co., 127 Misc. 432, 216 
NYS 413; Netherlands Corp. v. Levant 
American Commercial Co., 124 Misc. 
448, 208 NYS 392. See Forwood v. 
The Caroline Miller, 58 Fed. 136 (con- 
tract of carriage, signed by the agent 
of a steamship line and reciting that 
two hundred bales of cotton had been 
received ‘on dock,’ to be transported 
by the C, “or by any other steamship 
of the line,’ is not a bill of lading, 
but a contract to ship in future, ei- 
ther on the C or any other steamer 


of the line). 


60. The Mar Meéditerraneo, 1 F. 
(2d) 459. ’ 
61. The G. R. Crowe, 294 Fed. 506 


[aff 287 Fed. 426, and certiorari den 
264 U.S. 586, 44 SCt 385, 68 L. ed. 
862]; The Fri, 154. Fed. 333, 83 CCA 
205 [rev 140 Fed. 123]. 


62. The Isla de Panay, 292 Fed. 
723 [certiorari granted 263 U. S. 697, 
44 SCt 133, 68 L. ed. 512, and aff 267 
U. S. 260, 45 SCt 269, 69 L. ed. 603]; 


EvEStLEUCION ISS. (‘COnmvas eile ss Olmeerls 
(Pa.) 330% 
[a] RBule applied.—A bill of lading 


containing an insertion in the mar- 
gin, weight or quantity or quality 
unknown, is not a clean bill of lading, 
because that contains a qualification. 
Where, on the other hand, there is 
no such qualification inserted in the 
margin, the bill of lading is a clean 
one. Restitution SS. Co. v. Piric, 61 
ET CPak)i 330. 


63. The Delaware, 14 Wall. (U. S.) 
579, 20 L. ed. 779; The Wellington, 29 
EF. Cas. No. 17,384, 1 Biss, 279. 


64 The Delaware, 14 Wall. (U. S.) 
579; 20) E.. ed. 779. 


65. The Delaware, supra; The St. 
Johns, N. F., 272 Fed. 673; The Freda, 
266 Fed. 551; The Governor Carey, 10 
F. Cas. No. 5,;645a, 2 Hask. 487; The 
Wellington, 29 F. Cas. No. 17,384, 1 
Biss. 279;, Creery v. Holly, 14 Wend. 
(N. .Y.)' 26. See The Paragon, 18 F. 
10,708, 1° Ware 326 (testi- 
mony of witnesses supporting rule 
Of text) 

66. Penalty under Harter Act see 
supra § 487. 

67. The Capitaine Faure, 10 F. 
(2a) 950 [mod on other grounds 1 F. 
(2d) 406, and certiorari den sub nom. 
Societe de Navigation a Vapeur 
France Indo-Chine v. Cooper, 271 U. 
S. 684 mem, 46 SCt 684 mem, 70 L. 
ed. 1150 mem]; Aktieselskabet Bruns- 
gaard v. Standard Oil Co., 283 Fed. 
106 [aff 274 Fed. 996]; Watt v. Cargo 
of Lumber, 161 Fed. 104, 88 CCA 268, 


[a] ule applied (1) under Harter 
Act § 4 [27 St. at L. 445 c 105]. Ak- 
tieselskabet Bruusgaard v. Standard 
Oil Co., 283 Fed. 106 [aff 274 Fed. 
996]; Hansen v. American Trading 
Co., 208 Fed. 884, 126 CCA 44 [aff 192 
Fed. 219]. (2) Long established us- 
age. Aktieselskabet Bruusgaard v. 
Standard Of] Co., supra. 


68. The May Flower, 


16 -E...Cas. 
No. 9,346, 3 Ware 300. ‘ 
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pute about it,®® or although a claim for demur- 
rage has not been settled,*° or the shipper has not 
submitted a correct bill as required by the contract 
of affreightment.*1 Where the quantity of a cargo is 
uncertain, however, the master is not bound to sign 
bills of lading stipulating freight on a fixed amount, 
but may tender the usual bill of lading, specifying 
the quantity of the cargo as “more or less,”’? or 
inserting in the bill, “vessel not responsible for 
difference in weight,”** a phrase substantially equiv- 
alent to “weight unknown;”?* and although, when 
true bills of lading are presented, the master cannot 
make any indorsement impairing their negotiabil- 
ity, he may, before signing, indorse a correction of 
any errors in bills of lading presented to him,*® 
and, where the master claims demurrage, he has 
the right to give notice of the claim in, or by in- 
dorsement on, such bill, so as to charge a trans- 
feree with such notice.*® If the bill is not issued 
when the goods are loaded, the shipper is entitled 
to the bill as it would have been at that time,‘ al- 
though in the meantime the goods have been dam- 
aged or destroyed.78 Where a shipper had the option 
of shipping under a regular bill of lading or under 
a parcel tariff, but chose the latter course, he is 
not entitled to receive the bill of lading contract.7® 


[§ 506] (2) Parties Entitled To Receive Bill. 
The bill of lading must be given to the person en- 
titled to it, who is ordinarily the owner of the ear- 
go;*° and it does not represent goods or merchan- 


69. The May Flower, supra. 
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to quantity and weight generally sce 


[§§ 505-507 


dise, when shipped on board a vessel, unless it has 
been delivered to the true owner of the merchan- 
dise.8! Possession of the mate’s*? or lighterman’s** 
receipt is evidence that the possessor claiming the 
bill of lading is either the shipper or is acting under 
the shipper’s authority, and nonpossession 1s ev1- 
dence to the contrary;** but the mere possession 
alone of the receipt does not give the holder the 
right to claim the bill, and if the bill is given to 
the one in fact entitled to the control of the goods, 
the owner is discharged, although the mate’s receipt 
be in the possession of another.*® 


[§ 507] (3) Who May Execute*®°—(a) In Gener- 
al. While a shipper has an absolute right to a bill 
of lading,’? he must secure it from the properly 
authorized person.’8 In general the bill may be 
executed by the owner of the vessel,®® or by any one 
duly authorized by the owner;®° and, so where 
the government has authorized the operator of a 
government-owned vessel to sign and deliver a bill 
of lading, it is bound by the bills issued.°? Where 
it was apparently done in the general course of 
business the agent of a railroad carrier has been 
held authorized to sign export bills of lading for an 
ocean ecarrier,®? and a bill issued by a railroad car- 
rier for transportation of goods by rail and water is 
binding on the connecting carrier by water.®? An 
instrument signed only by the shipper®* or his 
agent®® is not ordinarily a good bill of lading, al- 
though purporting to be one;°® and a bill of lad- 


274 Fed. 996]. 
89. Rawls v. Deshler, 4 Abb. Dec. 


Liability of master for conversion 
for sailing away with cargo after re- 
fusal to give bill see supra § 399. 


nite Cushing v. McLeod, 2 N. B. Eq. 


[a] Requirement of charter party. 
—The master cannot refuse to sign 
bills of lading in the ordinary form 
until a claim for demurrage has been 
settled, where the charter party pro- 
vides that bills of lading are to be 
signed as presented without prejudice 
to the charter party, and that the 
vessel is to have an absolute lien on 
the cargo for all freight and demur- 
ee Cushing v. McLeod, 2 N. B. Eq. 
63. 

71. Hansen v. American Trading 
Co., 208 Fed. 884, 126 CCA 44 [aff 192 
Fed. 219]. 


[a] Charter party.—It is the duty 
of a master on the loading of his ves- 
sel by the charterer to tender a bill 
of lading, although the charterer has 
not submitted a correct bill as re- 
quired by the charter party. Hansen 
v. American Trading Co., 208 Fed. 884, 
126 CCA 44 [aff 192 Fed. 219]. 


72. The Alonzo, 1 F. Cas. No. 257, 
1 Hask. 184; The May Flower, 16 F. 
Cas. No. 9,346, 3 Ware 300. 


73. McKay v. Ennis, 37 Fed. 229 
(holding that a master who is in 
doubt as to the weight of cargo re- 
ceived, and who consequently inserts 
in the bill of lading, ‘‘vessel not re- 
sponsible for difference in weight,” is 
not chargeable with misconduct in 
signing such bill of lading, although 
it eventually appears that it calls for 


more cargo than was actually on 
board). 
74 McKay vy. Ennis, supra. 


Operation and effect of recitals as 


infra '§) 515; 

75. Lightburne v. The Tongoy, 55 
Fed. 329. 

76. Watt v. Cargo of Lumber, 161 


Fed. 104, 88 CCA 268. 


Tita sOcean SS, Con, UtdyaviaeUemse 
Steel Products Co., 239 Fed. 823, 152 
CCA 609 [certiorari den 244 U. S. 652, 
37 SCt 650;-61 lL. ed. 1373]. 


78. Ocean SSs.Co; stds iv; 
Steel Products Co., supra. 


[a] Thus the shipper is entitled 
to delivery of ordinary bills of lading, 
reciting receipt in good condition, dat- 
ed as of the day the goods were de- 
livered to the ship, although, after 
delivery of the goods to the ship and 
before actual issuance of the bill, 
they had been damaged by fire on the 
ships’ -OceanmSSisCoe tut wwe, Ones. 
Steel Products Co., 239 Fed. 823, 152 
CCA 609 [certiorari den 244 U. S. 652, 
BiG, 5 Cl. 650; Of senmedeel Sole 


79. Hugetz v. Compania Trasat- 
lantica, 270 Fed. 90. : 

80. Hathesing y. Laing, L. R. 17 
Eq. 92. 


81. Blossom y. Champion, 37 Barb. 
GN Ye) mop. 

82. Schuster v. McKellar, 7 EB. & 
B. 704, 90 BCL 704, 119 Reprint 1407. 

83. Craven v. Ryder, Holt N. P. 
100, 3 ECL 48, 171 Reprint 176. 

84. See cases supra notes 82, 83. 

85. Hathesing v. Laing, L. R. 17 
Eq. 92; Cowas-jee v. Thompson, 3 


Moore Indian App. 422, 18 Reprint 
560, 5 Moore P. C, 165, 13 Reprint 454. 


86. Requisites and validity of bill 
generally see infra § 513. 
87. See supra § 505. 


88. Aktieselskabet Bruusgaard v. 
Standard Oil Co., 283 Fed. 106 [aff 


UES: 


(N.. Y.) 12, 3 Keyes 572, 3 Transcr. A. 
91, 83 HowPr 611 note [aff Sheld. 48, 
28 HowPr 66]; Dows v. Greene, 32 
Barb. 490, 16 Barb. 72 [aff 24 N. Y. 
638]. But see Wolfe v. Myers, 5 N. 
Y. Super. 7 (where it was said that 
one signed by the owner of the ves- 
sel instead of by the master is not 
technically a bill of lading). 


90. U. S. v. Middleton, 3 F. (2d) 
384 [certiorari den 267 U. S. 603 mem, 
45 SCt 463 mem, 69 L. ed. 809 mem]; 


yee v. Bowman, 8 Rob. (La.) 
[a] Second clerk of steamer may 


execute a bill of lading in the ordi- 
nary way. Kirkman v. Bowman, 8 
Rob. (La.) 246. 


[b]. Wharf clerks.—Bills of lading 
signed by wharf clerks who had au- 
thority to issue bills of lading are 
binding on the steamship line gener- 
ally, although the special authority 
given to them was only with refer- 
ence to issuing bills of lading for 
transportation by the next vessel. 
eae v. Mallory, 52 Barb. (N. Y.) 

91. 7U: (Si ov. Middleton, 3 Fe > Ga) 
384 [mod 286 Fed. 548, and certiorari 
den 267 U. S. 603 mem, 45 SCt 463 
mem, 69 L. ed. 809 mem]. 


92. Loma Fruit Co. v. Internation- 
al Nav. Co., 11 F. (2d) 124 [certiorari 
den 270 U. S. 662 mem, 46 SCt 471 
mem, 70 L. ed. 787 mem]. 


93. D’Utassy v. Mallory SS. Co., 
162 App. Div. 410, 147 NYS 318. 


94. Babcock v. Orbison, 25 Ind. 75; 
Gage v. Jaqueth, 1 Lans. (N. Y.) 207. 


95. Covill v. Hill, 4 Den. 323 [rey 
on otherserounds dN. Y. 522]. 


96. See cases supra notes 94, 95, 
—______., 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 507-510] 


ing signed only by the brokers who procured the 
cargo is of no effect as against a prior regular bill 
ie lading signed by the master and owner of the 
oat.°7 


[§ 508] (b) Master. Although it has been held 
that the captain of a vessel cannot bind the owner, 
by signing bills of lading, unless he is clothed with 
express authority for that purpose, or authority 
implied by the usual course of employment or a 
subsequent assent,®* masters are commonly held to 
be authorized to execute bills of lading, binding on 
the owner and the vessel,®® notwithstanding the ship 
is under charter to a third person;! and a bill of 
lading, signed by the master of a vessel in his own 
name in the usual course of employment, will bind 
the.owner,”? although the vessel at the time is under 
a charter under which there is no provision for the 
signing of such bills by him.? Where, however, 
the charter is a demise of the ship,* it has been said 
that the shipowner is not liable on bills of lading 
signed by the master.> Unless there are contrac- 
tual provisions requiring it,® when the owner signs, 
the signature of the master is unnecessary.7 A 
master has no authority to sign bills of lading for 
a lower rate of freight than that for which the own- 
er has contracted;* and, where a captain signs 
bills for a cargo, his power is exhausted and he can- 
not charge the owner by giving a second set of bills 
of lading for the same goods.® The master has no 
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implied authority to sign a blank bill of lading, and, 
if he does, it is not binding on the owner.!° So a 
master has no power to bind the owners or the ship 
by a false bill of lading, whether the falsity is in 
relation to the amount of goods shipped or the 
date of the shipment,!! and under no circumstances 
can a master of a vessel charge the vessel or her 
owner by signing a bill of lading for goods which 
are not on board.!? 


Proof of authority. Proof of a practice of the 
captain of a vessel to sign bills of lading for articles 
delivered at one port is no proof of authority to 
sign bills for a different port.1* 


[§ 509] (c) Charterers and Subcharterers. <A 
charterer, as such, is not an agent to sign bills of 
lading,‘* and so a subcharterer is without power to 
bind the ship by bills of lading signed by it.4® A bill 
of lading signed by a charterer is not equivalent to 
one signed by the master, as respects the lability 
of the ship, although the charter party required the 
master to sign bills of lading, and, under the owner’s 
instructions, he refused to do so;*® but the signa- 
ture of a bill by the charterer instead of by the 
master is binding on the owner and sufficient where 
the bill was one which the master could rightly have 
been called on to sign.17 A loading agent of the 
charterer has no authority to issue a bill.18 


[§ 510] (4) Ratification. Bills of lading which 
have been issued by unauthorized parties and before 


douin, [1896] A. C. 70; McLean v. 


97. Vandover v. Wilmot, 28 F. Cas. | ee 


No. 16,848, 10 Ben. 223. 
98. Nichols v. De Wolf, 1 R. I. 277. 


99. The Capitaine Faure, 10 F. 
(2d) 950 [mod on other grounds 1 
F. (2d) 406, and certiorari den sub 
nom. Societe de Navigation a Vapeur 
France Indo-Chine v. Cooper, 271 U. 
S. 684 mem, 46 SCt 634 mem, 70 L. 
ed. 1150 mem and Societe de Naviga- 
tion a Vapeur France Indo-Chine v. 
Harrisons, 271 U. S. 684 mem, 46 SCt 
634 mem, 70 L. ed. 1150 mem]; Fox 
v. Holt, 9 F. Cas. No. 5,012, 4 Ben. 278, 
86 Conn. 558; Moseley v. Lord, 2 
Conn. 389; Babcock vy. Orbison, 25 
Ind. 75; Slark v. Broom, 7 La. Ann. 
Bewie 


1. The Capitaine Faure, 10 F. (2d) 
950 [mod on other grounds 1 F. (2d) 
406, and certiorari den sub nom. So- 
ciete de Navigation a Vapeur France 
Indo-Chine v. Cooper, 271 U. S. 684 
mem, 46 SCt 634 mem, 70 L. ed. 1150 
mem]. 


2. The Niagara, 297 Fed. 667 [aff 
297 Fed. 670]; McTyer v. Steele, 26 
Ala. 487. 


[a] Order notify bill executed by 
the master of a vessel binds the own- 
er, such act being within the scope 
of his authority. The Niagara, 297 
Fed. 667 [aff 297 Fed. 670]. 


3. The Mary Bradford, 18 Fed. 189, 
23 Fed. 733. 


Liability of charterer on master’s 
bill see infra § 514. 


4 See supra § 224. 


5. The Capitaine Faure, 10 F. (2d) 
950 [mod on other grounds 1 F. (2d) 
406, and certiorari den Societe de 
Navigation a Vapeur France Indo- 
Chine v. Cooper, 271 U. S. 684 mem, 
46 SCt 634 mem, 70 L. ed. 1150 mem 
and Societe de Navigation a Vapeur 
France Indo-Chine v. Harrisons, 271 
U. S. 684 mem, 46 SCt 634 mem, 70 L. 
ed. 1150 mem] (dictum). 


6 The Princess, 7 Aspin. 432. 


here a charter party requires that 
the master shall sign, it is not suffi- 
cient for the owner to sign or to be 
willing to sign. The Princess, 7 As- 
pin. 432. 


7. Rawls v. Deshler, 4 Abb. Dec. 
(N. Y.) 12, 3 Keyes 572, 3 Transcr. A. 
91; Dows vy. Greene, 32 Barb. 490, 16 
Barb. 72 [aff 24. N. Y. 638]. 


8. Pickernell y. Jauberry, 
F. 217, 176 Reprint 98. 


9. Hubbersty v. Ward, 8 Exch. 330, 
155 Reprint 1374. 


10. The Joseph Grant, 13 F. Cas. 
No. 7,538, 1 Biss. 193. 


GP gha Ra 


11. The Isola di Procida, 124 Fed. 
942. 
[a] Harter Act [27 St. at L. 445 ¢ 


105], which subjects a person guilty 
of a violation of its provisions re- 
specting bills of lading to a fine, 
which is made a lien on the vessel, 
but does not make the vessel liable 
for the damages occasioned thereby, 
does not change the rule of the text. 
The Isola di Procida, 124 Fed. 942. 


12. Missouri Pac. R. Co. v. McFad- 
den, 154 U. S. 155, 14°SCt 990, 38. L. 
ed. 944; Bulkley v. Naumkeag Steam 
Cotton Go., 24 How. (CU. S.) 386, 16 
L. ed. 599; The Freeman v. Bucking- 
ham, 18 How. (U. S.) 182, 15 L. ed. 
341: McNeil, etc., Co. .v. Western 
Maryland R. Co., 42 F. (2d) 669; The 
Capitaine Faure, 10 F. (2d) 950 [mod 
1 F. (2d) 406, and certiorari den sub 
nom. Societe de Navigation a Vapeur 
France Indo-Chine vy. Cooper, 271 U. 
S. 684 mem, 46 SCt 634 mem, 70 L. ed. 
1150 mem, and Societe de Navigation 
a Vapeur France Indo-Chine v. Harri- 
sons, 271 U. S. 684 mem, 46 S. Ct. 
634 mem, 70 L. ed. 1150 mem]; Amer- 
ican Sugar Refining Co. v. Maddock, 
93 Fed. 980, 36 CCA 42; The Loon, 15 
F. Cas. No. 8,499, 7 Blatchf. 244; Mon- 
tell v. The Wm. H. Rutan, 16 F. Cas. 
No. 9,724; Fellows v. Powell, 16 La. 
Ann. 316, 79 AmD 581; Smith v. Be- 


Rilemine WW. iR. 2) baSewi2s: 
v. Powell Coal Co., L. R. 10 C. P. 562; 
Grant v. Mowry, . "61Gb, 70 
ECL 665; Cox v. Bruce, 18 Q. B: D. 
147; Hubbersty v. Ward, 8 Exch. 330. 


{a] Deficiency in part.—The rule 
that the master of a vessel has no 
authority by virtue of his position, 
either actual or apparent, to sign a 
bill of lading for cargo not actually 
received on board, applies when there. 
is only a deficiency in part through 
mistake, and the owner cannot be 
held liable, either by the original con- 
signee or an indorsee of the bill of 
lading, for such a shortage, where 
the quantity actually received is de- 
livered. American Sugar Refining 
ce v. Maddock, 93 Fed. 980, 36 CCA 
42. 


[b] Lien.—Where the general 
owner of a vessel allowed another to 
have the control and management 
thereof for a certain time, and the lat- 
ter induced the master whom ‘he has 
appointed to sign bills of lading for 
property which was not actually put 
on board, no lien was created by such 
bills. The Freeman vy. Buckingham, 
18 How. (U. S.) 182, 15 L. ed. 341. 


13. Nichols v. De Wolf, 1 R. TI. 
1, 


14. Aktieselskabet Bruusgaard v. 
Standard Oil Co., 274 Fed. 996 [aff 283 
Fed. 106]. 


15. The Capitaine Faure, 1 F. (2d) 
406 [mod on other grounds 10 F. (2d) 
950 (certiorari den sub nom. Societe 
de Navigation a Vapeur France Indo- 
Chine v. Cooper, 271 U. S. 684 mem, 
46 SCt 634 mem, 70 L. ed. 1150 mem]. 


16. The Esrom, 272 Fed. 266 [rev 
261 Fed. 624 (certiorari den 257 U. S. 
634, 42 SCt 47, 66 L. ed. 408)]. 


17. eKnutstords SS. CO eye 
manns, [1908] A. C. 406. 


18. Aktieselskabet Bruusgaard v. 
Standard Oil Co., 283 Fed. 106 [aff 274 
Fed. 996]. 


Till- 
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arrival of the ship may be ratified by the master ;?? 
and his approval with full knowledge of all the facts 
by signing,?® or verbally assenting to,?! or subse- 
quently saying that he authorized?? such bills, con- 
stitutes a ratification binding on the vessel. So by 
accepting the cargo represented by the bill?* or by 
sailing,2* the master ratifies unauthorized bills of 
lading covering goods on board; but such ratifica- 
tion does not extend to bills issued for goods not 
laden.?® A carrier ratifies and is bound by export 
bills requiring refrigeration of goods to their desti- 
nation by receiving and carrying the shipments.”° 

[§ 511] .c. Construction, Validity, Operation, and 
Effect?7—(1) In General—(a) Construction? *—aa. 
General Rules. Since the bill of lading constitutes 
the contract of the parties,?® the rules as to the 
construction of contracts in general,®® and contracts 
of affreightment in particular,*?! are appleable.*? 
A bill of lading, like any other commercial instru- 
ment, when indefinite in its terms, is to be construed 
reasonably according to the presumed intention, to 
be gathered from the situation of the parties and 
their relations to the ship and to each other;?? and 
in construing and giving effect to the provisions, the 
conditions and circumstances which the evidence 
proves were known to the parties and contemplated 
by them in making it are to be taken into considera- 


tion.?* The provisions must all be construed to- 
19. The Capitaine Faure, 10 F.); 684 mem, 70 L. ed. 
(2a) 950 [mod 1 F. (2d) 406; certio- 23. 


rari den Societe de Navigation a Va- 
peur France Indo-Chine v. Cooper, 271 
U. S. 684 mem, 46 SCt 684 mem, 70 L. 24. 
ed. 1150 mem, and Societe de Naviga- 
tion a Vapeur France Indo-Chine v.| G. 
Harrisons, 271 U. S. 684 mem, 46 SCt] Blandon, 
634 mem, 70 L. ed. 1150 mem]. And 
see cases infra this section. 


(Ont.) 43. 
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1150 mem]. [a] 
Beard v. Steele, .34 U. C. Q. B. 


The Arabien, 11 F. 
The Muskegon, 10 F. (2d) 817; 
A. Tomlinson, 293 Fed. 51; 
287 Fed. 
rom, 272 Fed. 266 [rev 261 Fed. 624 [b] 
(certiorari den 257 U. S. 634, 42 SCt 


722. 


[§§ 510-511 


gether®® and as consistent with each other if possi- 
ble. It igs the intention of the parties as ex- 
pressed in the contract which must be regarded, and 
no exception of a private nature not contained in the 
contract itself or arising therefrom by implication 
of law ean be engrafted upon it.8* It must be so 
construed as to preserve to each of the contracting 
parties the rights which have been conceded by 
one to the other in the instrument itself.3* Where 
there is a custom to sign bills of lading before the 
goods are delivered, the bills must be considered as 
conditional and only binding in the event the goods 
are really delivered to the boat.?® A printed paper, 


pasted on the back of a bill of lading, preseribing - 


the number of lay days and the rate of demurrage 
to be paid by the “cargo, consignee, or assignee,” 
after their expiration, of which the consignee’ re- 
ceived a duplicate, with a similar printed paper past- 
ed on it, thereafter receiving the cargo without ob- 
jection, is part of the bill of lading;*° and so stip- 
ulations stamped on the face of a bill of lading, 
before its delivery to the shipper, and by express 
terms included therein, become a part of the con- 
tLACt. <= 


Construction against carrier. In cases of doubt as 
to its meaning, the bill, having been drawn by the 
carrier, must be construed most strongly against 
alliage 


Rule applied.—Bills should 
not be construed unnecessarily So as 
to make different consignees responsi- 
ble for each other’s faults, nor for 
delays of the vessel if they have no 
control of her movements or in se- 
lecting a dock. Gronstadt v. Witt- 
hoff, 15 Fed, 265. 


Nature and details of adven- 
ture.—Bills of lading are to be con- 


(2a) 304; 
The 
The 
See The Es- 


20. The Capitaine Faure, supra. 
21. The Capitaine Faure, supra. 


{a] Thus antedated bills delivered 
prior to the arrival of the ship and 
which were not, therefore, in posses- 
sion of the parties unauthorizedly is- 
Suing and signing them, and, conse- 
quently, not presented to and signed 
by the master at the time he ratified 
other unauthorized bills by signing 
them, are ratified by the master’s say- 
ing, when his attention was specifi- 
cally called to them, that it was “all 
right.” The Capitaine Faure, 10 F. 
(2a) 950 [mod on other grounds 1 F. 
(2a) 406, and certiorari den sub nom. 
Societe de Navigation a Vapeur 
France Indo-Chine vy. Cooper, 271 U. 
S. 684 mem, 46 SCt 634 mem, 70 L. ed. 
1150 mem]. 


22. The Capitaine Faure, 10 F. 
(2a) 950 [mod 1 F. (2d) 406, and cer- 
tiorari den sub nom. Societe de Navi- 
gation a Vapeur France Indo-Chine y. 
Cooper, 271 U. S. 684 mem, 46 SCt 634 
mem, 70 L. ed. 1150 mem, and Societe 
de Navigation a Vapeur France Indo- 
Chine v. Harrisons, 271 U. S. 684 mem, 
46 SCt 634 mem, 70 L. ed. 1150 mem]. 


[a] Master’s letter referring to a 
particular bill, and stating that he au- 
thorized the subcharterer to sign it, is 
a ratification, binding on the ship. 
The Capitaine Faure, 10 F. (2d) 950 
[mod 1 F. (2d) 406; certiorari den 
sub nom. Societe de Navigation a Va- 
peur France Indo-Chine v. Cooper, 271 
U. S. 684 mem, 46 SCt 634 mem, 70 L. 
ed. 1150 mem, and Societe de Naviga- 
tion a Vapeur France Indo-Chine v. 
Harrisons, 271 U. S. 684 mem, 46 SCt 


47, 66 L. ed. 408)] (dictum). 


fa] Reason for rule.—‘‘The master 
must know at that time, if he has not 
himself signed any bills of lading, 
that the charterer ‘has done so, and 
to sail is to accept those outstand- 


ing.’ The Blandon, 287 Fed. 722, 723 
ee The Arabien,/ 11 F. (2d) 304, 
8]. 


[b] Bills signed by shipper.—By 
sailing with cargo, after the master 
filed the manifest without issuing 
other bills of lading, a ship ratifies 
and adopts bills of lading signed by 
the company for which the charterer 
contracted to carry goods. The Mus- 
kegon, 10 F. (2d) 817. 


25. The Arabien, 11 F. (2d) 304. 


26. Loma Fruit Co. y. Internation- 
al Nav. Co., 11 F. (2d) 124 [certiorari 
dén 270 U: S. 662. mem, 46) SCt 471 
mem, 70 L. ed. 787 mem]. 


rt What law governs see supra § 


28. Construction: 


Of bill of lading with contract of af- 
freightment see supra § 493. 


Operation and effect of contractual 
provisions limiting liability see in- 
fra §§ 610-613. 


29. See infra § 514. 
30. See Contracts §§ 481-592. 
31. See supra § 493. 


32. See cases infra this section; 
and § 512. 


33. Grace v. Waterhouse, 264 Fed. 
422; Gronstadt v. Witthoff, 15 Fed. 
265; Lind v. U.S.,!44 Cty Gl. 558. 


strued in the light of the nature and 
details of the adventure contemplated 
by the parties. Grace v. Waterhouse, 
264 Fed. 422. 


34. Pacific Coast Co. v. Yukon In- 
dependent Transp. Co., 155 Fed. 29, 83 
CCA 625. 


35. Herr yv..Tweedie Trading Co., 
181 Fed. 483, 104 CCA 231. 


36. Herr vy. Tweedie Trading Co., 
supra, 


_ 87. Kuhnhold vy. Deutsch-Austral- 
ische Dampfschiffs Gesellschaft, 265 
Fed. 805; Spence v. Chodwick, 10 Q. 
B.vb1To-1L Jur. -872,(16: L. J. Q. 5B. 303, 
59 ECL 517; Atkinson vy. Ritchie, 10 
Bast 533, 10 Rev. Rep. 372, 103 Re- 
print 877. 


38. Pagan v. Mayaguez Dock, etce., 
Co., 18 Porto Rico 387. 


39. Fearn vy. Richardson, 12 La. 
Ann. 752. 


ote Falkenburg y. Clark, 11 R. I. 


41. Montague vy. The Henry B. 
Hyde, 82 Fed. 681. 


42. The Caledonia, 157 U. S. 124, 
15 SCt 537, 39 L. ed. 644; The Pelotas, 
43 F. (2d) 571; Gelderman y. Dollar 
SS. Lines, 41 F. (2d) 398; Philippine 
Refining Corp. v. U. S., 29 F. (2a) 134; 
Bronstein v. Societa Anonima Co- 
op. Fra Lavoratori, etc., 25 F. (2a) 
122; The Maine, 8 F. (2d) 291; The 
Poznan, 276 Fed. 418; Lines v. Atlan- 
tic Transp. Co., 223 Fed. 624, 139 CCA 
170; American Roofing Co. v. Mem- 
phis, etc., Packet Co., Oh. Dec. 490, 
5 OhNP 146; Produce Brokers Co, v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 511-512] 


Implied provisions. If nothing is expressed to 
the contrary in the bill of lading, established us- 
ages relating to a voyage are impliedly made part 
of the contract;** and in default of a special pro- 
vision, there is an implied warranty that the voyage 
will be prosecuted without unnecessary delay or 
deviation.44 There is no implied term in bills of 
lading, however, that all other bills issued by the 
ship shall be in exactly the same terms;#> and a 
carrier, by issuing bills of lading with no statement 
as to the condition in which the goods were received, 
does not affirmatively represent that they were re- 
ceived in good order and condition.4* There is no 
implied warranty that nothing has been shipped with 
the goods that would cause delay in their unload- 
ing.47 

[§ 512] bb. Particular Clauses.*$ Particular 
clauses should be construed with reference to the 
general purpose of the bill as indicated by its vari- 
ous clauses taken together, the surrounding cireum- 
stances, and the usages and customs of business.*® 


Condition of goods. A recital, “weight, quality, 
condition and measure unknown” refers to the in- 
ternal condition of the goods, not to their external 
appearance.°° “Good condition” means that condi- 
tion in which sound cargo is usually shipped;°! and 
a recital that the goods were received in good: order, 
or in good condition, is not contractual and is not 
a warranty as between the immediate parties, but 
only prima facie evidence,®? and relates only to the 
external appearance of the things received.®* So 
the admission by the carrier in a bill of lading re- 
citing that the goods were received in apparent good 
order applies to the visible aspect of the subject 
matter.°* Such a recital is not an admission that 
there were no stains on the covering of the goods 
when it was customary to use secondhand coverings 
which frequently were stained by use;°° but it does 
admit that externally the goods appeared to be in 
good condition when received.*® 


Furness, etc., Co., 12 Aspin. 188; Ser- 
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Date. The date of a bill of lading is merely the 
date on which the owner of the vessel receives prop- 
erty on board.°’ Where an “on board” indorse- 
ment on the bill bears no date, the date of the bill 
itself should be taken as the date of indorsement.®® 


Insurance. Where through bills of lading for 
railroad and steamship transportation are signed by 
an agent of the connecting lines as agent severally, 
but not jointly, a provision in the land-transporta- 
tion clause giving the carrier full benefit of any in- 
surance effected on the goods does not apply to the 
ocean carriage.®® A provision in a bill, in consid- 
eration of a higher freight rate, that the cargo is 
covered by marine insurance while on board, under 
and in accordance with and subject to the conditions 
of policies of marine insurance held by the carrier, 
must be construed as an obligation on the part of the 
carrier to pay the shipper’s loss under the same 
contingencies as permitted it, through its reinsur- 
ance, to throw the loss on its own insurers.®° 


Lighterage. A provision giving the master or 


‘agent of the ship the option of hiring lighters at 


the port of discharge for the landing of the goods 
at the expense and risk of the shipper or consignee 
does not give him the right to do so when the ship- 
per or consignee is there ready and demanding his 
goods upon the ship’s arrival,®! and a clause that 
lhghterage, if required, should be at the expense of 
the cargo, is inapplicable where the conditions do 
not necessitate lighters.®? 


Receipt on board. A recital that merchandise was 
received on board the ship is not a warranty but 
merely a receipt.®* 


Reference to charter party. When the bill refers 
to the charter party by such words as “all other 
conditions as per charter party,” in each case the 
court must decide from the context and such sur- 
rounding circumstances as it 1s bound to regard, 
which provisions of the charter party are to be 


The Dondo, 287 Fed. 239. 


raino v. Campbell, [1891] 1 Q. B. 283. 


43. Richardson v. Jenkins SS. Co., 
44 BF. (2d) 759; Hostetter v. Gray, 11 
Bed. 179s [afl 137.U.i-S, 30, 11 SCt 1,:34 
L. ed. 568]. 


[a] “Safe delivery.”—A carrier, 
where the charter and bills of lading 
were silent as to what constituted 
safe delivery as required by fhe bill, 
may prove the custom and usage of 
the port. Richardson vy. Jenkins SS. 
Com4d NL (2a) "7159. 


Admissibility of evidence of usage 
to explain the meaning of bills of lad- 
ing and shipping contracts see Cus- 
toms and Usages § 74. 


44. The Pelotas, 43 F. (2d) 571. 


Construction of express provision 
as to deviation or delay see supra § 
493. 

4500 U.S ve -Dunrell + é&)Co,, utd, 
[1923] 2.K. B. 739. 

46. Nichols v. The Isla De Panay, 
267 U. S. 260, 45 SCt 269, 69 L. ed. 603 
[aff 292 Fed. 723]. 


Construction of express provisions 
as to condition see infra § 512. 

47. Transoceanica Societa Italiana 
di Navigazione v. Shipton, [1923] 1 K. 
Boke 


48. Construction of clauses in bills 


see supra § 493. 


“Privilege of reshipping” see infra 
§ 522. 


49. Marx v. Nat. Steamship Co., 22 
Fed. 680. 


50. The Tromp, [1921] P. 337. 
51. The Dondo, 287 Fed. 239. 


52. Amerlux Steel Corp. v. John- 
son Line, 33 F. (2d) 70. 


53. Gauche v. Storer, 14 La. Ann. 
411. 


54. Clark v. Barnwell, 12 How. (U. 
S.) 272, 13 L. ed. 985; The Caterina 
Gerolimich, 43 F. (2d) 248; The Val- 
lescura, 43 F. (2d) 247; Bronstein v. 
Societa Anonima Co-op. Fra Lavora- 
tori, etc., 25 F. (2d) 122; The Solveig, 
217 Fed. 805. 


[a] “Shipped in apparent good or- 
der and well conditioned” ordinarily 
applies to the external conditions 
alone, and not to conditions which are 
neither visible nor fairly ascertain- 
able. The Solveig, 217 Fed. 805. 


[b] Applicability to cases, not 
contents.—A bill of lading recital, 
“apparent good order and condition 
applies only to cases, not contents. 
Clark v. Barnwell, 12 How. (U. S.) 
272, 13 L. ed. 985; Bronstein v. Socie- 
ta Anonima Co-op. Fra Lavoratori, 
ete., 25 F. (2d) 122. 


56. Gulden v. Hijos de Jose Taya 
S. en C.; 252 Fed. 577, 164 CCA 493 
[aff 243 Fed. 780]; The T. A. God- 
dard, 12 Fed. 174. 


[a] Scent of camphor in teas so 
strong as to be readily perceived in 
handling the packages is an external 
mark of their condition; and the re- 
cital in the bill of lading that such 
teas were “received in good order” is 
therefore prima facie evidence that 
they were not so scented when ship- 
ped aboard. The T. A. Goddard, 12 
Fed. 174. 


57. McNeil v. Western Maryland 
Re Co. 42) Hs (2d) 669" 


58. The Capitaine Faure, 1 F. (2d) 
406 [mod on other grounds 10 F. (2d) 
950]. 

59. The Montana, 22 Fed. 715, 22 
Blatchf.. 372) [aff 129 U. S. 397,-9 SCt 
469, 32 L. ed. 788]. 


60. Southern Cotton Oil Co. v. 
Merchants’, etc., Transp. Co., 179 Fed. 
133. 


61. Pagan v. Mayaguez Dock, etc., 
Co.; 18 Porto Rico.387. 

62. EH. J. Keller Co. v. Cosmopoli- 
tan Shipping Co., 26 F. (2d) 838. 


63. Olivier Straw Goods Corp. v. 
Osaka Shosen Kaisha, 21 F. (2d) 618. 
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incorporated into the bill.6* Such a clause in the 
bill brings in only those provisions of the charter 
party which are applicable to the contract contained 
in the bill.°® A shipper may claim rights under a 
charter party clause incorporated in the bill of lad- 
ing, although he is not a party to the charter.°® 


Towage of vessel. A provision in a bill, which re- 
quired the consignee to tow the vessel in and out of 
the bay free, is not a contract to pay for the towage 
merely, but to provide it.°7 


[§ 513] (b) Requisites and Validity.°* A bill of 
lading must be just and reasonable,®® and if unjust 
or unreasonable, the court has power to excuse com- 
pliance therewith,’ or it may be corrected by the 
supervising board under the Interstate Commerce 
Act.71 <A bill issued by an unauthorized person 1s 
invalid;72. but the fact that the master does not 
place the word “master” after his signature does 
not affect the validity.7* The bill must be dated,** 
and is effective as of the date of receipt of the ship- 
ment on board the ship,*® and the contract of the 
parties is not changed by subsequent notation of 
short shipment.7® Bills showing receipt for shipment 
dated before arrival of the vessel, and stamped “On 
board,” after the goods were placed on board with- 
out indicating the date thereof, are issued unlaw- 


SHIPPING 
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of deviation and delay is not void, as against pub- 
lic policy.78 The master cannot be required to state 
in his bill of lading the precise chemical character 
of the cargo, having no authority to do so; 7?) nor 
has he authority to estimate and determine and state 
in the bill of lading the particular mercantile qual- 
ity of the goods before they are put aboard;*° but 
the shipper may require the master to state on the 
pill the condition of the cargo ascertainable by the 
senses, *+ 


Novel clauses introduced in the bill must be clear 
and conspicuous.®? 


Consideration for change in bill. Receiving 
freight in advance is a sufficient consideration to 
render a change in the original bill of lading bind- 
ing on the parties.** 


Federal Bills of Lading Act®* is not applicable 
to a bill of lading originating in a foreign country.*° 


[§ 514] (c) Operation and Effect*°’—aa. In Gen- 
eral. The contract between a ship and the shipper 
is that which is contained in the bills of jJading de- 
livered to the shipper;** and a bill signed by the 
carrier, and delivered to and accepted by the ship- 
per without objection, in the absence of fraud, con- - 
stitutes the contract of carriage, and, although not 
signed by him, binds the shipper,** as of the date. 


fully.‘7_ A bill reserving broad rights in the matter 

64. Serraino v. Campbell, [1891] 1, mem, 46 SCt 634 mem, 70 L. ed. 1150 
Owbw2coy +. mem]. 

65. The Albert F. Paul, 1 F. (2d) 78. Dietrich v. U. S. Shipping Bd. 
16: Serraino v. Campbell, [1891] 1 Q.| Emergency Fleet Corp., 9 F. (2d) 733. 
B CREA has vy. Trechmann, 15 Q. D [a] Rule applied as to provision: 

- D. : : The vessel with the goods on board, 

66. Centrosoyus-America v. U. S.,| either before or after proceeding to- 


30 F. (2d) 302 Laff 31-F. (2d) 610]. 


{a] Rule applied where the bill of 
lading referring to the charter party 
incorporated its deviation provision 
as a term of the contract of carriage. 
Centrosoyus-America v. U. S., 30 
(2d) 302 [aff 31 F. (2d) 610]. 


67. Thompson y. Winslow, 130 
Fed. 1001 [aff 134 Fed. 546, 67 CCA 
470]. 


68. What law governs see supra § 
490. 
69. hes Carson 43) He e(id)r eG: 


Gelderman v. Dollar SS. Lines, 41 F. 
(2d) 398; South, etc., American Com- 
mercial Co.-v. Panama R. Co., 237 N. 
Y. 287, 142 NE 666. 


70:4 Lhe  Carso,, 43) 7b. 1(20)) ai3io3 
Gelderman vy. Dollar SS. Lines, 41 F. 
(2d) 398. 

71. South, etc., American Commer- 
eiall Coy va Panama: Col, 23st IN Ye 
287, 142 NE 666. 

72. Crenshawe v. Pearce, 
432. 

Who may execute see supra §§ 507- 
509. 


37 Fed. 


Won HKOX=VArElolt, 9 Hy 'Cass.No. 5,02, 
4 Ben. 278, 36 Conn. 558. 

74. The Orizaba, 33 EF. (2d) 326. 

75. The Orizaba, supra. 

76. The Orizaba, supra. 

77. The Capitaine Faure, 10 F. 


(2d) 950 [mod 1 F. (2d) 406, and cer- 
tiorari den sub nom. Societe de Navi- 
gation a Vapeur France Indo-Chine 
v. Cooper, 271 U. S. 684 mem, 46 SCt 
634 mem, 70 L. ed. 1150 mem, and So- 
ciete de Navigation a Vapeur France 
Indo-Chine v. Harrisons, 271 U. S. 684 


ward the port of discharge, may re- 
main in port, proceed by any route, 
and deviate from or change the ad- 
vertised and intended route at any 
stage of the voyage, and may proceed 
to and stay at any places whatsoever, 
although in a contrary direction to, 
or outside of, or beyond the usual 
route to the said port of discharge 
once or oftener, in any order, back- 
wards or forwards, for loading and/or 
discharging cargo, fuel, stores, or 
passengers, and/or for any purpose 
whatsoever, that in the opinion of the 
shipowner or master may seem advis- 
able. This liberty is not to be con- 
sidered as restricted by any words of 
this contract whether written, stamp- 
ed- or printed.’ Dietrich’. v. ‘ 5 
Shipping Bd. Emergency Fleet Corp., 
EOC)! 733, 41. 


79. The Kate V. Aitkin, 
328. 


Authority of master to execute bills 
see supra § 508. 


39 Fed. 


80. The Kate V. Aitkin, 39 Fed. 
328; Cox v. Bruce, 18 Q. B. D. 147. 
Pla The Kate V. Aitkin, 39 Fed. 

[a] For example as whether it 


was wet or dry, or wet or damp, or 
wet to the eye or touch. The Kate 
V. Aitkin, 39 Fed. 328. 


_Construction of recitals as to con- 
dition see supra § 512. 


82. Crooks y. Allan, 5 Q. B. D. 38. | 


[a] Clause exempting owner from 
goneral average contribution must 
not only be made clear in words but 
also conspicuous by inserting it in 
such type and in such part of the doc- 
ument that a person of ordinary ca- 


pacity and care could not fail to see 
it. (Crooks v. Allan}'5<Q:°B:i Dr 38: 


83. Baker vy. The Milwaukee, 14 
Iowa 214. 

84 USCA tit 49 § 81 et seq. 

85. Archibald, etc., Co. v. Banque 


Internationale de Commerce, 216 App. 
Div. 322, 214 NYS 366. 


86. Effect of bills signed only by 
charterer see supra § 509. 


What law governs see supra § 490. 


87. The Thames v. Seaman, 14 Wall. 
(U. S.) 98, 20 L. ed. 804; The Sido- 
nian, 35 Fed. 534 [aff 34 Fed. 805]; Die- 
trich v. U. S. Shipping Bd. Emergency 
Hleet Corp. 9A (20) 2 733s hes Biya 
D. Rose, 151 Fed. 704, 153° Wed. 912 ~ 
[aff 166 Fed. 101, 92 CCA 85]. 


[a] Best evidence of contract.-— 
In the absence of a charter party, the 
bills of lading delivered to the ship- 
per are taken as the best evidence of 
the contract of carriage. The Eva 
D. Rose, 151° Meds 704, 153 “hed: 9112) 


88. U. S—The Caledonia, 43 Fed. 
681 [aff 157 U. S. 124,-15 SCt 537; 39 
L, ed. 644]; The Caledonier, 42 F. (2d) 
856; U. S. v. U. S. Steel Products 
Co., 27 F. (2d) 547; Strachan Shipping 
Co. v. Eccles, 25 F. (2d) 361 [rev 21 
F. (2d) 656 (certiorari den 278 'U. S. 
610, 49 SCt 13, 78 Li. ed. 5385)]; Cuda- 
hy Packing Co. v. Munson SS. Line, 
22 EF. (2d) 898 [certiorari den 277 
U.S. 586, 48 SCt 433, 72 L. ed. 1000]; 
Dietrich v. U. S. Shipping Bd. Emer- 
gency - Pleet ‘Corp.,.19 «By (2d) 01733; 
Transmarine Corp. v. Levitt, 25 F. 
(2d) 275; The Henry S. Grove, 292 
Fed. 502; Montague v. The Henry B. 
Hyde, 82 Fed. 681; Calderon v. Atlas 
SS. Co., 64 Fed. 874 [aff 69 Fed. 574, 
16 CCA 332 (rev on other grounds 170 
U.S. 272, 18 SCt 588, 42 L. ed. 1033)]; 
ane Sidonian, 35 Fed. 534, 34 Fea. 


Canal Zone.—Fairman vy. 
Fruit Co., 2 Canal Zone 291. 


Ga.—Bloomberg-Michael Furniture 
Co. v. Urquhart, 38 Ga. A. 304, 143 


United 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 514-515] 


of shipment,*® but the bill must have been received 
and accepted by the shipper as a contract.?® Where 
a loss has occurred to a cargo before the signing of 
the bill by the master, it is inoperative as to the 
hability of the vessel, the rights of the parties 
having been previously fixed at the time the dam- 
age occurred;° but where a bill is signed by the 
master after the damage to the cargo, and the owner 
repudiates its validity for that reason, the latter 
eannot deny the hability of the vessel upon the 
ground that the contract under which the goods were 
received by the vessel was merged in such bill, the 
validity of which he denies.°? The effect of provi- 
sions giving the shipper the benefit of any insur- 
ance the carrier may have is to restore the latter’s 
common-law liability for fire abrogated by statute 
to the amount of such insurance;°®* and, in an action 
based on such provision, the carrier cannot, to dis- 
charge or lessen its lability, invoke a policy held 
by the shipper.®# 


Shipping bill, executed by an owner of merchan- 
dise and of the canal boat on which the same was 
placed for carriage, stating that it was to be deliy- 
ered according to the marginal address, has the le- 
gal force and effect of a regular bill of lading.®® 


Master’s copy or ship’s bill is, in legal effect, a 
simple memorandum for the convenience of the mas- 
ter, and not the contract by which the goods were 
to be delivered;°° and if it differs from the bill de- 
livered to the shipper, the latter controls.°* Where, 
however, two bills of lading are made out, but nei- 
ther is signed by the master, and one is delivered 
to the master and the voyage performed thereunder, 
the second not being seen by him until the end of 


SE 789. 


La.—Lloveras v. United Fruit Co., 
iit ma. Ac 343. N23 IS b3i4. 


Mass.—Porter v. Ocean SS. Co., 
223 Mass, 224, 111 NE 864. in 


Tex.—Perry v. Langbehn, 113 Tex. sanctioning it. 
72, 252: SW 402, 475 [eit Cye]. 

Eng.—Armour v. Walford, [1921] 3 
KB! 473; Grange vy. Taylor, 90 L.| 329; 
T. Rep. N. S. 486. 15 NE 705. 


[a] Merger of freight contracts in 91. 
bills of lading.—The Caledonia, 43 
Fed. 681 [aff 157 U. S. 124, 15 SCt 


shipper 


riers inserted 


5921; 


SHIPPING 


into contract of affreightment, 
is not bound 
strictive of the usual liability of car-| 628. 
in the 
without his express agreement and 
the absence of custom or usage 
The Citta di Palermo, [a] 
153 Fed. 378 [aff 165 Fed. 437, 
The. Arctic Bird, 109 Fed. 167; 
Lightburne v. The Tongoy, 55 
Park v. Preston, 108 N. Y. 434, 2. 


The Edwin, 7 F. Cas. No. 4,- 
300, 1 Sprague 477. 
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the voyage, the former is the contract binding on 
the parties.®& 


Persons protected. A bill of lading protects all 
persons who by means of, or under it, become the 
owners or custodians of the goods.®® 


Notice of terms of charter. A shipper is not, in 
accepting a bill of lading, under the duty of inquir- 
ing whether the ship was chartered or owned by the 
party soliciting the shipping, although, if actual 
knowledge of the terms of the charter were brought 
home to him, he is bound thereby.? 


Liability of charterers on master’s bill.2 The 
charterers of a vessel are liable on a bill of lading 
signed by the master under their authority,* or with 
their consent;* but ordinarily in the case of a time 
charter not operating as a demise, the shipper’s con- 
tract 1s with the owner of the vessel and not with 
the charterer,® although, by the terms of the time 
charter, the master is to be under the orders of the 
charterer.® 


[§ 515] bb. Recitals as to Quantity and Weight. 
The estimated weight of a cargo stated in bills of 
lading prepared by the shipper and signed by the 
master constitutes an agreement binding on the par- 
ties for the purpose of computing freight, unless im- 
peached by proof of a difference in the actual 
weight ;* and the shipowner is bound to deliver the 
full amount specified in the bill, unless he can show 
that the whole, or some part of it, was in fact not 
shipped.* So bills signed by the master are prima 
facie evidence that the quantities named therein were 
received on board by him; and the onus of rebutting 
this presumption and showing that a less quantity 


the [a] 


Wharfingers.—W oodruff wwe 
by terms re- 


Havemeyer, 106 N. Y. 129, 12 NE 


bill of lading! 4, The Capitaine Fauré, 1 F. (2d) 


406 [mod 10 F. (2d) 950]. 


_ Rule applied although the bill 
was signed by the master. The Capi- 
taine Faure, 1 F. (2d) 406 [mod 10 
Fed.| F. (2d) 950]. 


f Liability of charterer contract- 
eae as carrier generally see supra § 


3. Pendleton v. Benner line, 246 
UW. 3: 7353; "38" SCt 330, 624 Renta ior 


91 CCA 


537, 39 L. ed. 644]; Strachan Shipping 
Co. v. Eccles, 25 F. (2d) 361 [rev 21 
F. (2d) 656 (certiorari den 278 U. S. 
610, 49 SCt 13, 73 L. ed. 535)]. 


[b] In Oregon (1) while it has 
been intimated that the rule of the 
text- might be applied where the is- 
suance of the bill is contemporane- 
ous with the delivery of the goods 
(Goldstein v. Robert Dollar Co., 127 
Or. 29, 270 P 903), (2) the issuance 
of a bill of lading after the shipment 
was made and the receipt thereof by 
the shipper without objection will not 

of itself establish the contract 
(Goldstein v. Robert Dollar Co., su- 
pra). : 

89. The Orizaba, 33 F. (2d) 326. 


90. Revilla Fish Products Co. v. 
American-Hawaiian SS. Co., 77 Wash. 
49 dS 7) P3310 


a Shipper is not bound by the 
apes of Bhis to which it did not 
assent and which were not delivered 
to nor received by its authorizec 
agents. The Jeanie, 236 Fed. 463, 149 
CCA 515 [rev 225 Fed. 178]. 


[b] Where parties have entered 


92. The Edwin, supra. 


93. Southern Cotton Oil Co. v. 
Merchants’, etc., Transp. Co., 179 Fed. 
99 

94. Southern Cotton Oil Co. v. Mer- 
chants’, etc., Transp. Co., supra. 


[a] Reason for rule.-—Having the 
right to recover on the carrier’s lia- 
bility, the shipper could not recover 
on its own policy, which would mak<« 
it inure directly to the benefit of the 
carrier. Southern Cotton Oil Co. v. 
Merchants’, etc., Transp. Co., 179 Fed. 


95. Dows v. Greene, 24 N. Y. 638. 


96. The Thames vy. Seaman, 14 
CURIS.) SoS 20m eds 0428 the 


Mary Bradford, 18 Fed. 189 [aff 23 
Fed. 733]. 

97. The Thames v. Seaman, 14 Wall. 
(U. S.) 98, 20 L. ed. 804; Ontario 
Bank v. Hanlon, 28 Hun (N. Y.) 
283. 


98. Costello v. 734,700 Laths, 44 
Fed. 105. 

99. Woodruff v.° Havemeyer, 
N. Y. 129, 12 NE 628. 
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McPherson v. Cox, 86 N. Y. 472 [rev 
21 Hun ~493]. 


4 The Poznan, 276 Fed. 418. 


5. Wehner v. Dene Steam Ship- 
Com [90a e Keer soe 


6. Wehner v. Dene Steam Ship- 
Co., supra. 


7. Symons v. 10,466 Barrels of Ce- 
ment, i195 Fed. 1017. 


8 Smith v. Bedouin Steam Nav. 
Cor, RLSS64 Ace C70. 


9. The Lady Franklin, 8 Wall. (U. 
S.) 325, 19 L. ed. 455; The Ella Pierce 
Thurlow, 300 Fed. 103 [aff sub nom. 
Drisko v. Barber SS. Lines, 300 Fed. 
106]; The John Twohy, 243 Fed. 720 
[leave to withdraw app on condition 
granted 256 Fed. 224, 167 CCA 440, 
and aff and rev on other grounds 
279 Fed. 343 (certiorari granted 249 
U. S. 596, 39 SCt 386, 63 L. ed. 794, 
and rev on other grounds 255 U. S. 
Tia) SCt 251,965 uedy oly bor 
ton Steam Shipping Co. v. Crossman, 
206 Fed. 183; James v. Standard Oil 
Co., 191 Fed. 827, 112 CCA 341; Smith 
v. Bedouin Steam Nav. Co., [1896] A. 
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than that specified was received lies on the owner;*° 
but upon the ground that, as to matters relating to 
the quantity of goods shipped, a bill of lading oper- 
ates merely as a receipt,'! and upon the further 
ground that a bill of lading cannot be given by an 
agent of the owner for goods not actually reeeiy- 
ed,!? it is held that an ordinary bill of lading is not 
conclusive as between the original parties as to the 
quantity of goods shipped, and is open to explana- 
tion like other receipts,!* and there can be no re- 
covery for goods indicated in the bill of lading but 
Where the cargo as 
received is all delivered by the carrier at the port 
of destination, the weight officially ascertained at 
that place is the conclusive measure of the carrier’s 
accountability, and the fact that the bill of lading 
calls for a greater tonnage 1s immaterial.'° 
ori a bill of lading which states that the vessel is not 
responsible for the number of pieces, or the weight, 
removes the ship’s presumptive liability for the 
weight stated therein, and leaves her lable only for 


not actually laden on board.'+ 


CIS1.055 
Ht. Se, 28:4 Sanday v. Strathess: 
COs sil ke Lier ees ate (Sew ele, EG. 
665]. 


10. 
[rev on other grounds 255 U. S&S. 
4 SCr'251; "65 Li. ‘ed. 511]; James 
va-Standard Oil Co.; 19) Fed. ''327, 
112 CCA 341; Dowgate SS. Co. v. Ar- 
buckle, 158 Fed, 179; McLean v. Flem- 
ing, L. R. 2H. Ll. Se. 128; Sanday v. 
StrathuSsSy.Co:,37 T. dh. Ren2d 1, [att 37 
Te. RR. 605i]: 


Presumptions and burden of proof 
in actions for damages for loss or in- 
jury to cargo generally see infra §$§ 
805-816. 


11. The John Twohy, 279 Fed. 343; 
[rev on other grounds 255 U. S. 77]; 
Bolton Steam Shipping Co. v. Cross- 
man, 206 Fed. 183; Sawyer v. Cleve- 
land Iron Min. Co., 69 Fed. 211, 16 
GGA 191; Myer v. Peck, 28 N. Y. 590; 
Bates v. Todd, 1 M. & Rob. 106. 


12. Kirkman v. Bowman, 8 Rob. 
(La.) 246. 


Authority of master to sign bill for 
goods not on board see supra § 508. 


13. The Lady Franklin, 8 Wall. 
(WU. 'S.) 325, 19 Li ed. 455; The John 
Twohy, 279 Fed. 343 [rev on other 
grounds 255, U.,S. 77, 41.SC€t 251, 65 
L. ed. 511]; Bolton Steam Shipping 
Co. v. Crossman, 206 Fed. 183; James 
v. Standard Oil Co., 191 Fed. 827, 
112) COAL 3415 The. Js W. Brown, 14 
HY sCase eNot 7590, Biss, 763 WMfan- 
chester v. Milne, 16 F. Cas. No. 9,006, 
Abb. Adm, 115; Perry v. Barney, 19 
¥F. Cas. No. 11,013; Kirkman v. Bow- 
man, 8 Rob. (La.) 246; Meyer v. Peck, 
28 N. Y. 590; Lohden v. Calder, 14 T. 
L. R. 311; Brown v. Powell Coal Co., 
ty ee LOC. P5625 Bates: v. Todds 1 
M. & Rob. 106. 


[a] Rule applied where the ship- 
pers gave an order to the warehouse- 
man fora cargo, and then settled with 
him on the faith of the erroneous 


The John Twohy, 279 Fed. 343; 


Card 
dl, 


bill, The J. W: Brown, 14 FE. Cas. 
Nor 71,500. LiBiss. 76. 
14 Scott v. Grace, 275 Fed. 340; 


Clark v. Clyde SS. Co., 148 Fed. 243; 


The Asphodel, 53 Fed. 835; Law v. 
Botsford, 26 Fed. 651; Hopkins v. 
Wood, 12 F. Cas. No. 6,693; Thor- 
man v. Burt, Cab. & E. 596, 54 L. T. 
Rep. N. S. 349, 5 Aspin. 563. But see 
Creighton v. The George’s Creek, 6 
F. Cas. No. 3,382 (holding that a 


vessel giving a clean bill of lading 


McLean v. Fleming, L. R. 2] 
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A forti- 


and in that case 


for a specified number of bushels of 
corn is liable for any deficiency, al- 
though she proves that she delivered 
all she received). 


fa] Rule applies notwithstanding 
custom to deduct from the freight 
earned the value of any deficiency be- 
tween the quantity delivered and that 
stated in the bill of lading. Law v. 
Botsford, 26,Fed. 651. 


[b] Bills issued upon forged re- 
ceipts.—A steamship carrier cannot be 
held liable for nondelivery of goods 
not actually received for shipment, 
although it issued bills of lading 
therefor upon receipts purporting to 
have been signed by its shipping 
clerks at the wharf, but which were 
in fact forged. Clark v. Clyde Steam- 
ship Co., 148 Fed. 243. 


15. Cafiero v. Welsh, 4 F. Cas. No. 
2,286, 8 Phila, (Pa.) 130. 


16. Eaton v. Neumark, 33 Fed. 
891 [aff 37 Fed. 375]. 


17. Abbott v. National Steamship 
Co:, 38- Med. 4895. 


[a] Thus where the evidence 
shows that respondent’s steamship 
delivered all the bars of iron loaded 
upon her, and on which a shortage is 
claimed by reason of the statement 
in the bill of lading of the number 
shipped, respondent is not liable. Ab- 
bott v. National Steamship Co., 33 
Fed, 895. 


Short delivery generally see infra § 
als 


18. The Seefahrer, 133 Fed. 793; 
The Timor, 61 Fed. 681; Schultz v. 
The G. Pietro, 40 Fed. 497; The Pie- 
tro, 38 Fed. 148; F. O. Matthiessen, 
etc., Sugar Refining Co. v. Gusi, 29 
ed. 794; Phe-—Venner! 27> Bead! 1523: 
The Ismaele, 14 Fed. 491 [aff 22 Fed. 
559}; Campart v. The Prior, 2 Fed. 
819; New Chinese Antimony Co. y. 
Ocean SS. Co., [1917] 2 K. B. 664. 


[a]. Rule applied (1) where bill 
contained the clause, ‘““Weight, meas- 
urement, contents, and value (except 
for the purpose of estimating freight) 
unknown.’ New Chinese Antimony 
Co, v. Ocean lSsSs Con (POLAR QAR SB. 
664. (2) Bills of lading which, al- 
though containing formal recitals of 
the weight of a commodity received, 
also contain a clause, weight, meas- 
ure, and contents unknown, are not 
conclusive against the vessel as to 
the exact weight; and the uncontra- 
dicted testimony of the master and 
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what is actually put on board;1® and she cannot be 
held liable for shortage, without further proof than 
the statements of the bill as to the actual amount de- 
livered by the shipper.'* : 
lading states “weights unknown,” in the absence of 
proof of the weight shipped on a vessel, other than 
the recitals of the bill of lading, the vessel cannot 
be held for shortage,’® the rule that the recital of 
quantity prima facie binds the ship being inapplica- 
ble where the recital is qualified by such terms as 
“more or less,” “weight unknown,” and “weight sub- 
ject to correction;”!® and, where a bill recites that 
the weight and quantity are unknown, the burden 
rests on the shipper to show their weight, when re- 
ceived, in order to hold the last carrier lable for a 
claimed short weight in the quantity delivered.?° 
Although the master of a vessel has no power to bind 
it by such an agreement,?! a carrier may agree that 
he will be bound by the quantity specified or that the 
bill shall furnish the only evidence of the quantity, 
will be liable.*? 


Similarly when the bill of 


mate that the commodity was not’ 
weighed when taken on board, and 
that all that was actually received 
was delivered, is sufficient to exoner- 
ate the ship from liability for a prima 
facie shortage. The Seefahrer, 133 
Fed. 793. (3) The prima facie pre- 
sumption as to the weight shipped 
which otherwise arises from the 
statement of the weight in the mar- 
gin of the bill of lading is repelled 
by the stamping of the bill of lading 
by the master with the words ‘weight 
unknown,” and, in case of alleged 
short delivery in weight, other proof 
of the weight shipped must be made 
(Matthiessen, etc., Sugar Refining Co. 
v. Gusi, 29 Fed. 794); (4) and, where 
two lots were delivered to a ship un- 
der different bills of lading, each 
containing the clause, “I do not know 
the weight,’ and no evidence was 
given to show how much was orig- 
inally delivered under each bill of lad- 
ing to the ship, the consignee of one 
lot cannot recover on a libel for a 
shortage without showing that less 
was delivered to him than was de- 
livered to the ship under his bill of 
lading, although he shows that the 
consignee of the other lot received 
the whole quantity mentioned in his 
bill of lading (Schultz v. The Pietro, 
40 Fed. 497). 


19. Vanderbilt v. Ocean SS. Co., 
215 Fed. 886, 132 CCA 226; The Dixie, 


46 Fed. 403; Jessel vy. Bath, L. R. 2 
Exch. 267. 
[a] Reconciliation of apparently 


contradictory terms.—‘‘This docu- 
ment, which is apparently contradic- 
tory on the face of it, means this: 
‘A certain quantity of manganese has 
been brought on board, said for the 
purposes of freight to amount to such 
a weight, but in truth I do not un- 
dertake to know the weight of it.’” 
Jessel v. Bath, L. R. 2 Exch. 267. 


20. The Seneca, 172 Fed. 370, 97 
CCA 68. 


21. Law v. Botsford, 26 Fed. 651. 


[a] Rule applied as to an agree- 
ment in a bill of lading that the same 
shall be conclusive as between the 
shippers and carrier as to the quan- 
tity of cargo to be delivered to the 
Const eR ees Law vy. Botsford, 26 Fed. 


22. The Sikh, 175 Fed. 869 [afe 184 
Fed. 990, 107 CCA 566]; Sawyer vy. 
Cleveland Iron Min. Co., 69 Fed. 211 
16 CCA 191; Rhodes v.’Newhall, 126 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 516-519] 


[ § 516] (2) As to Consignee Generally. The 
original parties to a bill of lading are the shippers 
and the captain, or carrier.2? The consignee is des- 
ignated by the shipper,?* and he is presumed to be 
the agent*® or factor?® of the shipper, but his right 
is not complete, at all events before the bill of lading 
comes into his hands.?7 Contractual relations be- 
tween the carrier and the consignee are ordinarily 
established by the latter’s acceptance of the bill of 
lading from the shipper,?® and the carrier’s duty. to 
the consignee rests on such accepted bills, and not 
on a special agreement between the shipper and the 
earrier.°® If, before the bill of lading comes into 
the hands of the consignee, the shipper chooses to 
vary, or modify the contract between himself and the 
carrier, or to acknowledge that there was error as 
to the description of the goods, in the bill of lading 
signed, the consignee has no right to complain,?° 
and when the cargo specified in a bill of lading was 
never received by the carrier, the original consignee 
cannot hold it lable for the loss of the cargo, unless 
it appears that the bill of lading was issued with in- 
tent to defraud.*+ 


[§ 517] (3) Estoppel—(a) In General. As 
against an assignee of a bill of lading, a shipowner 
may, in a proper case, be estopped to deny the re- 
eitals in the bill admitting the receipt of the goods 
on board®? and describing their condition®* or their 
weight and quantity ;** but he is not estopped by the 
signature of the master from denying that the bill 
contains the contract under which the goods were 
shipped where the master prominently indorsed the 
words “Signed under protest” on the bill;?° and the 
general owner of a vessel is not estopped to deny 
the validity of bills of lading fraudulently signed 
by the master of a vessel, appointed by a special own- 
er, in a suit against the vessel by a bona fide holder 
of the bills, who has made advances on the faith of 
them.®® Connivance with the shipper respecting the 
false issuance of clean bills of lading is unnecessary 
to render the shipowner lable to the consignee by 
estoppel.** 


[§ 518] (b) Receipt on Board. A carrier is es- 


N. Y. 574, 27 NE 947, 22 AmSR 859; 


Crossfield v. Kyle Shipping Co., Ltd.,| of, upon arrival, 
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[58 Cada 367. 
topped to deny receipt on board of goods as stated 
in its bill of lading,?* but as the master has no au- 
thority to charge the vessel or its owner for goods 
not on board,*® the owner is not estopped by the sig- 
nature of the master to the bill to show that the goods 
were never actually on board;4# and a.verified state- 
ment, signed by the master of a vessel, admitting de- 
livery to the vessel for loading of goods, which were 
subsequently lost, signed under the belief that it 
was to enable the shipper to collect insurance, does 
not estop respondents in a libel in personam from 
asserting that no delivery had in fact been made to 
the vessel.*1 Bills of lading signed by the master 
before the goods are on board, however, operate on 
the goods as received, as against the shipper and mas- 
ter, by way of relation and estoppel;#2 and thus 
if in anticipation of the delivery of goods to the ves- 
sel the master signs a bill of lading and goods are 
subsequently delivered as and for the goods intended 
to be embraced in it, if there be no intervening title 
to the goods between the issuing of the bill of lading 
and the delivery on board, the bill will cover the 
goods.*® A statute making every bill of lading ac- 
knowledging the receipt of goods conclusive evidence, 
in the hands of bona fide holders, that the goods were 
actually received for transportation, does not apply 
to bills issued for a steamboat line, but not naming 
or designating any particular boat.‘* 


Mutuality of estoppel. Although a steamship 
company because of its misrepresentation in the bill 
of lading is estopped from asserting a defense based 
upon the actual fact that the goods were never 
shipped, the assignee of the bill is not thereby 
through any doctrine of mutuality estopped from 
basing its claim to damages upon the failure to make 
the shipment, with the resulting failure to make 
proper delivery.*® ‘ 

[§ 519] (c) Condition of Goods. A carrier which, 
although knowing that shipments when received ap-- 
peared to have been damaged, executes bills reciting 
that the shipments had been received in good con- 
dition is, as against holders of the bills of lading who 
acquired them in course of trade, estopped to deny 


38. Olivier Straw Goods Corp. v. 


and delivery there- ; 
Osaka Shosen Kaisha, 27 F. (2d) 129 


the owner is to be 


[1916] 2 K. B. 885. regarded as consignee, and as such is} [rev 21 F. (2d) 618, and certiorari 
: bound by the stipulations contained] den 278 U. S. 618, 49 SCt 22, 73 L-. 
Consteuctieny OF cunrter party <e| in the pill of dading; Mowinckel ¥v.|:ed. 5401. 
ad eRS by bill of lading see supra S§ Dewar, 173 Bed. 544 [aff 179 Fed. 355, 39. See supra § 508. 
: 2 : 9L 102 CCA 539]. . 40. Sears v. Wingate, 3 Allen 
23. Hall v. The Chieftain, a.) 29. American Steel Co. v. Trans-| (Mass.)_ 103; Brown v. Powell Coal 
oie ; ; marine Corp., 36 F. (2d) 246. Con Laer. TONG P62 
24. Hall v. The Chieftain, supra. 30. Hall v. The Chieftain, 9 La. 41. McLeod Lumber Co. v. Crow- 
25.. Conard v. Atlantic Ins. eer 313. ley, 8 EF. (2d) 288. 
Wet. (U._S;)) .386, 7 jl; ed. 189; Ha ‘ 42. The Capitaine Faure, 10 F. 
y. The Chieftain, 9 La. 318. 31. McIntyre v. South Atlantic (2d)'950. bausaill anid) 406 and cere 


26. Hall v. The Chieftain, supra. 

27; Hall_v. The Chieftain, supra. 32. 

28. American Steel Co. v. Trans- 33. See cases 
marine Corp., 36 F. (2d) 246; Hig- 34 
gins v. Anglo-Algerian SS. Co., 248 : 
Fed. 386, 160 CCA 396 [rev 242 Fed. 35. Nine Hundred 


568]; Mowinckel v. Dewar, 173 Fed. 


Steamship Line, 12 Ga. A. 399, 78 SH. 
347. 


See cases infra § 518. 


See cases infra § 520. 


Nine Boxes of Sugar, 18 F. Cas. No. 


tiorari den sub nom. Societe de Navi- 
gation a Vapeur France Indo-Chine v. 
Cooper, 271 U. S. 684 mem, 46 SCt 634 
mem, 70 L. ed. 1150 mem; Societe de 
Navigation a Vapeur France Indo- 
Chine v. flarrisons, 271 U.S. 684 mem, 
46 SCt 634 mem, 70 L. ed. 1150 mem]; 
The L. J. Farwell, 15 F. Cas. No. 8,- 
426, 8 Biss. 61; Rowley v. Bigelow, 


infra’ -§ 519. 


and Seventy- 


544 [aff 179 Fed. 355, 102 CCA 539]. 
See Castle v. Swedish America Mex- 
ico Line, 245 Fed. 911 (consignee lia- 
ble under bill for share of expense of 
discharging cargo). 


[a] Rule applied.—When the pur- 
chaser of a cargo has the bill of lad- 
ing issued by the vessel indorsed to 
his agent to enable such agent to en- 
ter the cargo at the custom house, 


10,271, 7 Ben. 242. 

[a] Rule applied as to assignees 
of the bill claiming as bona fide hold- 
ers. Nine Hundred and Seventy-Nine 
Boxes of Sugar, 18 F. Cas. No. 10,371, 
7 Ben. 242. 

36. The Freeman v. Buckingham, 
£3 Hiov:. CU. SL) 182; 15 i. ed. s4i. 


37. The Carso, 48 F. (2d) 736. 


12 Pick. (Mass.) 307, 23 AmD 607. 
43.40 Che, 1daho.9s. Ua. SG. bio, seas 
ed. 978; The J. K. Shaw, 32 Fed. 491. 
44. The Guiding Star, 62 Fed. 407, 
10 CCA 454 [aff 53 Fed. 936] (apply- 
ing statute of Mississippi). 


45. Olivier Straw Goods Corp. v 
Osaka Shosen Kaisha, 42 F. (2d) 717. 


368 [58 C.J.] 
that it received the shipments in good order;**® and 
the rule applies where the condition of the goods 
could by reasonable observation have been seen by 
the persons receiving them on the ship.t* So the 
owner is estopped as against a holder without notice 
from disputing a statement in the bill that the goods 
were shipped in good condition, although at the 
time of signing the bill the master also signed a con- 
tradictory protest;#® and sending the protest to 
the holder does not alter the rule when it does not 


appear on the protest that the goods damaged before 


shipment belonged to him.*? As respects the right 
of the consignee, it is immaterial that the bill is not 
negotiable ;°° and the fact that the consignees learn- 
ed of the damaged condition of the cargo after ac- 
ceptance of the draft, but before payment thereof, 
and nevertheless paid it, does not relieve the ship- 
owner from the estoppel.®! Where, however, the bill 
contains no recital that the shipment was received 
in good condition, failure to note therein any insuffi- 
ciency in the containers does not estop the carrier 
from asserting such insufficiency as the cause of the 
damage as against a consignee suing for damage ;°* 
and where a bill stating that goods were shipped in 
good order and condition also contains an indorse- 
ment by the master, “quantity and quality un- 
known,” it does not admit as against the owners that 
the goods were shipped in good order and condi- 
tion;** but a representation that a specified number 


46. The Carso, 43 F. (2d) 736; The 
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granted 263 U. S. 697, 44 SCt 138, 68 
Ty ted. 512, afl 267) U. S.v260, 45.5SCt 


[§§ 519-521 


of bags of goods was shipped in good order and con- 


dition estops the vessel and its owner from denying 
that the bags were dry when shipped, notwithstand- 
ing a qualification in the bill that the weight, quality, 
condition, and measure of the goods were unknown.°* 


-[§ 520] (d) Weight and Quantity. Although, as 
between the original parties to a bill, recitals as to 
quantity and weight are not conclusive,°® as against 
an assignee for value relying thereon, the owner of a 
vessel is estopped from setting up a state of facts 
different from that set forth in a bill signed by 
him.®® The words “weight and measure unknown” 
do not qualify an acknowledgment that a stated num- 
ber of bags were shipped.** 


English Bill of Lading Act®’ making bills of lading 
conclusive evidence of the shipment as against the 
person signing it does not apply to the owner, unless 
he has himself signed the bill,°° but it operates where 
a bill of lading is signed by the master who is part 
owner and who sues on behalf of himself and his co- 
owner.*® Notwithstanding the act the master can 
show that the cargo actually received by him differs 
from that signed for in the bill of lading, when the 
weight mentioned in the bill is mere matter of meas- 
urement.®+ 

[§ 521] d. Negotiability and Transfer.®? Bills of 
lading are assignable and quasi-negotiable, passing 
title to the property.*? The assignment and delivery 


500. 
63. The Vaughan and Telegraph, 


Kerlew, 43 F. (2d) 732; Olivier Straw 
Goods Corp. v. Osaka Shosen Kaisha, 
Ot, det 2d) 2.9) rev w2 ee C20) 6ss 
and certiorari den 278 U. S. 618, 49 
SCt. 225° 738 > LL. ed., 540}>. Higgins, wv 
Anglo-Algerian SS. Co., 248 Fed. 386, 
160 CCA 396 [rev 242 Fed. 568]; Brad- 
street: v. Heran, 3 F. Cas. No. 1,792a, 


2 Blatchf. 116; -Compania Naviera 
Vasconzada v. Churchill, [1906] 1 
ROB good. 

47. Brandt v. Liverpool, etc., 


Steam) Nav. Co., [1924 1 Ko Bob. 
Silver v. Ocean SS. Co., [1930] 1 K. 
B. 416. 


48. Evans v. Webster, 45 T. L. R. 
136. 

49. Evans v. Webster, supra. 

50. The Carso, 43 F. (2d) 736. 

[a] “What difference can it make 


whether the steamship owner issues 
a document which it may reasonably 
expect will be acted on to his detri- 
ment by a particular man or by many 
men—by a man whose name it knows 
or by men whose names it knows 


not?’ The Carso, 43 F. (2d) 736, 744. 
51. The Carso, 43 F. (2d) 736. 
[a] Reason for rule.—‘'‘Payment 


of the drafts could not have been re- 
sisted if they had fallen’ into the 
hands of innocent purchasers for val- 
ue. If they remained, as some of 
them apparently did, in the hands of 
the correspondents here for the sell- 
ers’ Italian bank, payment could only 
have been resisted, if at all, by show- 
ing affirmatively that the sellers had 
delivered the goods damaged to the 
steamship company contrary to the 
recitals of the bills of lading. Cer- 
tainly the buyer-consignees were not 
ealled on to engage in a litigation in- 
volving such difficulties of proof and 
at the same time possibly damage 
their credits by dishonoring their pa- 
per.”’” The Carso, 43 F. (2d) 736, 745. 


52. The Isla De Panay, 8 F. (2d) 
91 [aff 292 Fed. 723 (certiorari 


269, 69 L. ed. 603)]. 


53. The Prosperino. Palasso, 2 As- 
pins 158. 229 LT Rep. NeS..6220 he 
Ida, 2 Aspin. 551, 32 L. T. Rep. N. S. 
541. 


54. The Tromp, [1921] P. 337.- 
55. See supra § 515. 


56. Byrne v. Weeks, 4 Abb. Dec, 
GONE ese) UG bite 


[a] Thus where the bill admitted 
the receipt on board of one hundred 
tons of stove coal and seventy-eight 
tons of egg coal, and the ship actual- 
ly carried seventy-eight tons to stove 
coal and one hundred tons of egg 
coal, the assignee was entitled to the 
seventy-eight tons of egg coal and 
to all the stove coal carried with dam- 
ages for the deficiency. He is not 
required to take or pay freight for 
the surplus egg coal. Byrne v. 
Weeks, 4 Abb. Dec. (N. Y.) 657. 


[b] Where master, who is also 
owner of a vessel, gives a shipper a 
bill of lading, reciting receint of a 
certain amount of cargo, and agree- 
ing to deliver it to the gonsignees, he 
is liable for damages to the con- 
signees, who, relying on the correct- 
ness of the recital, pay the shipner for 
more cargo than was actually on 
board. Relyea v. New Haven Rolling 
Mill Co., 75 Fed. 420, 42 Conn. 579. 


57. The Tromp, [1921] P. 337. 
58. St. 18 & 19 Vict. ¢ 111. 


Me Jessel v. Bath, L. R. 2 Exch. 


60. Meyer v. Dresser, 16 C. B. N. 
S. 646, 111 ECL 646. 


61. Blanchet v. Powell, 
Exch. 74 

62. Effect of transfer of bill of 
lading on seller’s right of stoppage 
in transitu see Sales § 893. 


Right of transferee of bill to main- 
tain suit against carrier see supra § 


Weta) B) 


14 Wall? (U.S:) 258, 20 “Is. ‘edi 380%, 
Conard wie Atlantic Ins? Go. Le Pet: 
(U. S.) 386, 7 L. ed. 189; The Carso, 
43 EF. (2d) 736; Bastern SS. Co. v. 
170,0405% > Bushels of Wheat, ete., 1 
F. (2d) 558; The Niagara, 284 Fed. 
971 [aff 297 Fed. 670]; Munroe v. 
Philadelphia Warehouse Co., 75 Fed. 
545; Pollard v. Reardon, 65 Fed. 848, 
13 CCA 171; The Mary Bradford, 18 
Hed. 189) 23 Med. 733%) Dhet lu. J.) Bare 
well, 15 F. Cas. No. 8,426, 8 Biss. 61; 
The Mary Ann Guest, 16 F. Cas. No. 
9,196, 1 Blatchf. 358 [aff 16 F. Cas. 
No. 9,197, Olcott 498]; Dodge v. Mey- 
er, 61 Cal. 405; National Wholesale 
Grocery Co. vy. Mann, 251 Mass. 238, 
146 NE 791; Rowley v. Bigelow, 12 
Pick. (Mass.) 307, 23: AmD 607: Pe- 
ters v. Ballistier, 3 Pick. (Mass.) 495. 


{a] Bill represents property.—The 
Carso, 43 F. (2d) 736, 744; Pollard v. 
Reardon, 65 Fed. 848, 852, 18 CCA 171; 
National Wholesale Grocery Co. vy. 
Mann, 251 Mass. 238, 146 NE 791. 


ib] Indorsement of consignee.— 
Conard v. Atlantic Ins. Co., 1 Pet. (U. 
5S.) 386, ik ed 189. 


_ [ec]. Assignment made after sail- 
ing of vessel.—Where it was agreed, 
before the sailing ef a vessel, that 
the bill of lading of the cargo should 
be assigned as security for a debt; 
but the assignment was not made till 
after she sailed, although, by being 
antedated, it appeared to have been 
made before, and no possession of the 
property was taken, the assignment 
was good between the parties and oth- 
ers having notice. Peters vy. Ballis- 
tier, 3 Pick. (Mass.) 495. 


{d] Transfer of a bill signed in 
blank by the master before se car- 
g0 was put on board, and filled up by 
the intended shipper purchasing the 
goods, does not as against the vendors 
who were ignorant of the issuing of 
the bill transfer title to the cargo 
subsequently put on board under an 
agreement between the vendors and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 521-522] / 


of a bill of lading and invoice of goods in transitu 
for a valuable consideration conveys the legal title, 
and the goods cannot be attached,** or replevied,®® 
as the property of the assignor. A bill of lading is 
negotiable only in a qualified sense, however, trans- 
ferring title but not shutting out any defenses as 
between the carrier and the original holder,®® and as 
the master cannot bind the vessel’s owner in receipt- 
ing for goods not actually in his custody,*? this de- 
fense can be set up against a bona fide holder of the 
bill of lading,®* and against one who in reliance on 
the bill of lading had loaned money on the cargo ;°° 
but the title of a person who makes a bona fide ad- 
vance on a bill of lading of goods subsequently de- 
livered alongside the vessel is not affected by the re- 
moval of the goods by the owner from the custody 
of the vessel, and shipping it in another vessel un- 
der a new bill of lading.*° The transferee of a bill 
not indorsed by the consignee of the goods presump- 
tively holds the bill subject to the terms of any agree- 
ment with the transferor.‘ 


Requisites and sufficiency. The delivery of the 
bill of lading and policy of insurance is a sufficient 
assignment of goods shipped to a foreign port, pro- 
vided the assignee follows up his claim with due dil- 
igence.*? It is not absolutely necessary that a bill 
of lading should have been actually indorsed or de- 
livered to the buyer to make him the assignee there- 
of;** other circumstances may be equally sufficient 
to show the relationship.‘ Where, however, a stat- 
ute provides that title of the first holder of a bill 


the shippers that the former should] Barnard, supra. 
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drawn to order passes by indorsement, and of a bill 
drawn to bearer, by delivery, in the absence of es- 
toppel, no title passes when an order bill is trans- 
ferred. without indorsement.?® 


Transfer of the master’s copy of the bill of lad- 
ing*® does not entitle the holder to delivery of the 
goods to him.*7 


Pledgee to whom bill is given as security?’ is not 
an indorsee théreof to whom the property in the 
goods passes;7° he gets the legal title to the goods 
only if such is the intention of the parties.®° 


Apportionment of deficient shipment. Where two 
bills of lading are issued at different times for goods 
not then delivered and only a part of the goods for 
which the bills are issued is shipped, bona fide hold- 
ers of the bills are, in the absence of designation 
by the shipper of any portion of the goods as in- 
tended to fill either bill, entitled to the pro rata 
quantity called for by their bills.8! 


[§ 522] C. Transportation and Delivery—1. Tran- 
shipping and Forwarding. Where a vessel is dis- 
abled in the course of the voyage and cannot be sea- 
sonably repaired, the authorities differ as to the 
right and duty of the master to tranship the goods 
and send them forward in another vessel if one can 
be had in the same or any reasonably contiguous 
port,*? some holding that the master may,®? but 
is not bound to,** while others hold that it is his 
duty to do so,*° and that his duty as carrier is not 
ended until they are delivered at the place of des- 


Searle v. Scovell, 4 Johns. Ch. (N. Y.) 


retain title to the goods until they 75. She PARE 
‘ a ppard v. Newhall, 54 Fed. 
were paid for. The J. K. Shaw, 32) 396 "4 GCA 352 [rev 47 Fed. 468]. Pa.—McLoon v. Cummings, 73 Pa. 
Fed. 491. oa § 514 98 
. ee supra . bs 
64. Balderston v. Manro, 2 F. Cas. 77. TY ne Bradford. 18 med Tex.—Adams vy. Haught, 14 Tex. 
INjon7 93, 2 Cranch’ C.C.623. agiop aie ines SMe es tee eal 2 AB 
CanNe. een Blatoht 358" aft ig| 78 Right of pledgee to maintain Fortlage Al ws. oT ie Sct 483, 40 
F. Cas. No. 9,197, Olcott "4981. suit against carrier see supra § 500. Tae d aGiic. 
79. Brandt v. Liverpool, etc., 


66. The Treasurer, 24 F. Cas. No. 
14,159, 1 Sprague 473. See The St. 
Johns N. F., 272 Fed. 673, 674 (say- 
ing ‘‘a bill of lading is not a nego- 
tiable instrument, or a piece of com- 
mercial paper, and the doctrines fa- 
voring an innocent holder for value 
do not wholly apply’’). 


67. See supra § 508. 


68. Missouri Pac. R. Co. v. McFad- 
den, 9l54) UniiSs. 155, "142'SCt 1990," 38 
L. ed. 944; Bulkley v. Naumkeag 
Steam Cotton Co., 24 How. (U. 8S.) 
386, 16 L. ed. 599; American Sugar 
Refining Co. v. Maddock, 93 Fed. 980, 
36 CCA 42; Brown v. Powell Coal Co., 
Deh 10 .C2 P5625" Jessel v.> Bath, 
L. R. 2 Exch. 267; Grant v. Norway, 
TONG? EB 66552270" oCIn 6655" Cox ive 
Bruce, 18 Q@ B. D. 147; Grieve v. 
Konig, 7 Ct. of Sess. Cas. 521. 


69. The Loon, 15 F. Cas. No. 8,499, 
7 Blatchf. 244. 


70. The Idaho, 12 F. Cas. No. 6,997, 
5 Ben. 280 [aff 93 U. S. 575, 23 L. ed. 
978]. 

71. Neumann vy. Reiss, 245 NYS 
464. ‘ 

72. Dawes v. Cope, 4 Binn. (Pa.) 
258. 


73. Philadelphia, etc., R. Co. v. 
Barnard, 19 F. Cas. No. 11,086, 3 Ben. 
391. 


Philadelphia, etc, R. Co. v. 
[58 C. J.—24] 


74. 


Steam Nav. Co., [1924] 1 K. B. 575. 


80. The Carlos F. Roses, 177 U. S. 
655, 20 SCt 808, 44 L. ed. 929. 


Title to property pledged generally 
see Pledges § 57. 


81. The L. J. Farwell, 15 F. Cas. 
No. 8,426, 8 Biss. 61. 

82. See cases infra notes 83-86. 

83. Cannan v.: Meaburn, 1 Bing. 


243, 8 ECL 491, 130 Reprint 98; The 
Bahia, Brown. & L. 292, 167 Reprint 
368; Owen v. Outerbridge, 26 Can. S. 
Oopeatics 


84. The Bahia, Brown. & L. 292, 
urs NS 90,12 a Rep) N.S, 
145; De Cuadra v. Swann, 16 C. B. N. 
SoT725 dhe Weis T7122 


SEW. IS-——Larrison eve Hontlase, 
161 U. S. 57, 16 SCt 488, 40 L. ed. 616; 
The Maggie Hammond, 9 Wall. 435, 
19 L. ed. 772; Hugg v. Augusta Ins., 
etc., Co., 7 How. 595, 12 LU. ed: 834; 
King v. Shepherd, 14 F. Cas. No. 7,804, 
3 Story 349; Phelan v. Alvarado, 19 FP. 
Cas. No. 11,067. 


Md.—Hugg _v. Baltimore, etc., 
Smelting, etc., Co., 35 Md. 414, 6 AmR 
425. 

N. Y.—Rogers v. Murray, 16 N. Y. 
Super. 357; Saltus v. Ocean Ins. Co., 
12 Johns. 107, 7 AmD 290; Schieffelin 
vy. New York Ins. Co., 9 Johns. 21; 


[b] Rule applied.—Where the ves- 
sel was compelled to lie in a foreign 
port for five months waiting for means 
to procure repairs, the voyage was in 
effect broken up, and the vessel own- 
er should have transhipped the cargo. 


Phelan v. Alvarado, 19 F. Cas. No. 
11,067. 
[c] By German law, if a vessel is 


liable to risk of capture, either party 
may withdraw from the contract of 
affreightment, but the master is not 
obliged to part with the cargo or to 
tranship it, unless distance freight, 
as well as all other claims of the ship- 
owner and the contributions due from 
the cargo for general average, have 
been paid or secured, and a demand 
upon the master to tranship at his 
own risk and expense is not such a 
compliance with the German law as 
obliges him to tranship. The Ex- 
press, L. R. 3 A. & BH. 1597, 1 Aspin. 
855,84 don J acAdmy e795. 26s Eni vep. 
N. S. 956. 


{[d] Request of shipper.—A ship 
detained at Colon by slides in the 
canal may be held liable for damage 
to cargo, which it refused to deliver 
there for transhipment, although the 
shipper notified it of the perishable 
character of the goods and offered to 
pay all expense of discharging. Na- 
tional Carbon Co. v. Alaska SS. Co., 
251 Fed. 222, 168 CCA 3878 [certiorari 
den 248 U. S. 578, 39 SCt 11, 6% L. ed. 
427]. 


370. -[58.C. 35] 
tination, or are returned to the possession of the 
owner, or kept safely until the owner can resume 
them, or otherwise carefully disposed of.*° The 
master’s first duty, however, is to carry his eargo to 
its port of destination in the same bottom,** and, in 
the absence of provisions in the contract permitting 
it,°® he has no right, without necessity, to tranship 
goods shipped for the voyage on freight,*® although 
a moral necessity is sufficient to justify tranship- 
ment.’° So on a temporary detention the vessel is 
not bound to tranship cargo unless damage is to be 
expected from the probable delay.°1 Where goods 
are to be transported by water and it becomes im- 
possible to do so, the carrier is not bound to for- 
ward them overland,®? and similarly, when it be- 
comes impossible to fulfill a contract to transport 
by sailing vessel, the carrier is not bound to tran- 
ship them and send them on by steamboat.?? A 
carrier which has performed its contract by de- 
livering the goods at their destination is not bound 
to reship them to any other point free of charge.°* 
Where a master has a reasonable opportunity, ac- 
cording to the circumstances of the case, of com- 
municating from the port of distress with the owners 
of the cargo and receiving directions from them, it 


86. King v. Shepherd, 14 F. Cas. 91. The 
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is his duty to endeavor to obtain such directions.°° 
A transhipment without legal excuse, however com- 
petent and safe the vessel into which the transfer is 
made, is a violation of the contract and subjects the 
carrier to liability if the freight be lost ;°° but, where 
goods are properly transhipped from one boat to 
another under circumstances which justify such tran- 
shipment, the owners of the first boat are not liable 
for the subsequent loss of the goods on the other 
boat,®? although they could have received them again 
on their own boat after the danger which caused the 
transhipment was passed.?® Transhipment by or- 
dinary methods does not constitute conversion where 
the carrier has the right to tranship;°® and, where 
goods were to be shipped by water, the mere tran- 
shipment by rail and deposit in a warehouse sub- 
ject to charges, and without notice to the consignee, 
is not a conversion by the earrier, entitling the 
consignee to recover the full value of the goods.* 


Reservation of privilege in contract. Privilege to 
reship may be reserved in the contract of carriage,” 
and while it has been held that the words “privilege 
of reshipping,” in a bill of lading, are for the ben- 
efit of the carrier, and place no obligations on him 
to reship,* other cases hold that the phrase is to 
tory evidence of a special contract to 


88 Fed. 756; 


No. 7,804, 3 Story 349. 


87. The Hamburg, Brown. & L. ,253, 
10 Jur. N. S. 600, 33 L. J. Adm. 116, 
10, 7. Rep. Ne-S..206, 2, Moore, Ps C. 
N. S. 289, 12 Wkly. Rep. 628, 15 Re- 
print, 914% 


88. Marx v. National SS. Co., 22 
Fed. 680. And see cases infra notes 
2-11. 

[a] Transhipment held justifiable 


under provisions of bill of lading and 
circumstances of case. Marx v. Na- 
tional SS. Co., 22 Fed. 680. 


89. Cox v. Foscue, 37 Ala. 505, 79 
AmD 69 s! 
[a] Necessity not shown.—The 


grounding of a steamboat on a river, 
whence she could have been removed 
by temporarily landing a part of her 
cargo, and afterward taking it on 
board again and finishing her voyage, 
is not such a case of necessity as 
will justify a transhipment. Cox v. 
Foscue, 37 Ala. 505, 79 AmD 69. 


90. The Fortitude, 9 F. Cas. No. 
4,953, 3 Sumn. 228; The Sarah Ann, 
21 “Eh. Cas. INO, 12,342, 2) Suimn, 2005 
Cox v. Foscue, 37 Ala. 505, 79 AmD 
69; Gordon v. Massachusetts F. & M. 
Ins. Co., 2 Pick. (Mass.) 249; Rogers 
v. Murray, 16 N. Y. Super. 357. 


[a] Moral necessity exists where 
the circumstances are such that a 
master of reasonable prudence and 
discretion, acting on the pressure of 
the occasion, would have made the 
transhipment from a firm opinion that 
the vessel could not be delivered from 
the peril at all or not without the 
hazard of an expense utterly dispro- 
portionate to her real value. The 
Fortitude, 9 F. Cas. No. 4,953, 3 Sumn. 
228; The Sarah Ann, 21 F. Cas. No. 
12,342, 2 Sumn. 206; Cox v. Foscue, 37 
Ala. 505, 79 AmD 69; Gordon v. Mas- 
sachusetts F. & M. Ins. Co., 2 Pick. 
(Mass.) 249. 


[b] When master upheld.—The 
acts of a master in such a case will 
be upheld by law, if he acts as a 


prudent owner would have. done. 
Rogers v. Murray, 16 N. Y. Super. 
357. 


Murray v. 4Aftna Ins. Co., 17 F. Cas. 
No. 9,955, 4 Biss. 417; The Galam, 
Brown. & L. 167, 167 Reprint 327, 2 
Moore P. C. N. S. 216, 15 Reprint 883. 


[a] If vessel is laid up by stress 
of weather, it is her duty to complete 
the voyage when the weather permits, 
and carry the cargo to its destination. 
Murray vy. Atina Ins. -©o0.;17 Fe Cas: 
No. 9,955, 4 Biss. 417. 


[b] Repairing instead of tran- 
shipment.—If in the course of a voy- 
age a ship carrying cargo is damaged 
by perils of the sea, the shipowner 
intending to carry the cargo to its 
destination is entitled to a reasonable 
time for repairing his ship or for 
transhipping, and for this purpose to 
retain the cargo. Cargo ex Galam, 
Brown’) & Ly 167; Oe JurncNe Sis47i, 
Bie) Bede Wola Vitis Gia Mby eleven rho SE 
550, 2 Moore P. C. N. 8S. 216, 3 New 
Rep. 254, 12 Wkly. Rep. 495, 15 Re- 
print 883. 


92. Silver v. Hale, 2 Mo. A. 557. 


93. Allanwide Transport Corp. v. 
Vacuum Oil Co., 248_U.08.377,, 39 SGt 
147, 63 L. ed. 312, 3 ALR 15 [answers 
to certified questions conformed to 
256 Fed. 987, 167 CCA 663]. 


94. Lee Line Steamers v. Tucker, 
112 Ark. 301, 165 SW 961. 


95. The Hamburg, Brown. & L. 
2538, 10 Jur. N. S. 600, 33 DL. J; Adm. 


116, 10 L. T. Rep. N. S. 206, 2 Moore 


P. €&. No S.-289,.12 Wkly. Rep. 628, 15 
Reprint 911 (holding that the master 
only becomes agent for the owners 
of the cargo ex necessitate rei.) 


96. Trodd v. Wood, 24 F. Cas. No. 
14,190, 1 Gall. 443; Cox v. Foscue, 37 
Ala. 505, 79 AmD 69; Stinson v. The 
Pennsylvania, 12 La. 332. 


[a] Thus, if the owner of a vessel 
who receives goods for transportation 
tranship them without necessity, he 
is answerable for a loss of them by 
capture by public enemies. Trodd v. 
hese 24 EF. Cas. No. 14,190, 1 Gall. 


97.2) COxmavey HOSCUC, boo melas © Uiiee 
See The Thomas McManus, 24 Fed. 
509 (there must be clear and satisfac- 


extend the liability of a steamboat to 
the transportation and delivery of 
goods by a railroad beyond the place 
of the boat’s destination, in order to 
charge the boat with a lien for dam- 
ages caused by the wrong delivery by 
the railroad). ) 


98. Cox v. Foscue, 33 Ala. 713. 


99. Louis-Dreyfus Vv. Paterson 
Steamships, 43 F. (2d) 824 [rev 35 F. 
CZ )iESDS le, 


1. Howe v. Lexington, 12 F. Cas. 
No. 6,767a. 


2. ‘See cases infra this note; and 
notes 38-11. 

[a] Particular provisions ‘con- 
strned.—Grace yv. Waterhouse, 264 
Fed. 422. 


3. Broadwell v. Butler, 4 F. Cas. 
No. 1,910, 6 McLean 296, Newb. Adm. 
171; Sturgess v. The Columbus, 23 
Mo. 230; McGregor v. Kilgore, 6 Oh. 
358, 27 AmD 260. 


[a] Rule applied.—(1) The pow- 
er of reshipping contained in a bill of 
lading, is a privilege reserved to the 
boat, and not an additional undertak- 
ing of the carrier, and it is not there- 
fore a breach of his contract, if, by 
reason of low water, his boat is ob- 
structed, and he fail to deliver the 
goods, which by reshipping he might 
have delivered. Sturgess v. The Co- 
lumbus, 23 Mo. 230. (2) Where 
goods were shipped under bills of 
lading in the usual form, containing 
the words “privilege of reshipping,” 
and the boat is detained by the want 
of sufficient water to carry her over, 
it is competent to show by usage, in 
an action for the recovery of freight, 
that it was not the carrier’s duty to 
reship, instead of waiting for a rise, 
Broadwell v. Butler, 4 F. Cas. No. 
1,910, 6 McLean 296, Newb. Adm. 171. 
(3) Since a stipulation in a bill of 
lading that the carrier, in case of low 
water, may reship in another boat, is 
for the carrier’s benefit, it does not 
release the carrier from liability for 
goods damaged by falling in the river 
while being transferred from a boat 
which could not proceed further be- 


For later eases, developments and ehanges in the law see Annotations, same title and section number, 
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be construed as granting to the vessel the privilege 
of reshipping during the voyage, according as its 
interest or convenience may advise, and is at the 
same time imposing on it the duty to do so when 
practicable and necessary;* but he is not bound to 
tranship on any other vessels than his own, although 
he must avoid unreasonable delay, and is liable for 
damages caused thereby.® <A carrier or forwarder 
of goods is not the general agent of the owner, and 
after delivery, pursuant to contract, to another car- 
rier, he has no authority subsequently to dispense 
with any of the conditions for safe transportation, 
and the shipper will not be bound thereby;* nor 
does the privilege of reshipping reserved in a bill 
of lading discharge the boat from any liability not 
excepted in the contract, and although the right 
is secured of transhipping on another boat, the lia- 
bility continues until the goods are safely delivered 
at the port of destination, if under like circum- 
stances the carrier would be liable had the loss oc- 
curred on his own boat;? nor will such stipulations 
relieve the carrier of expense of a transhipment not 
authorized under the provisions of the stipulation.§ 
The reservation confers only the simple right to 
transfer from one boat to another;® and it cannot 
be exercised before the voyagé has been undertaken 
or commenced by the original vessel.1° By reship- 
ping under such a clause the master does not lessen 
his liability to transport to the port named in the 
bill, and must show that the goods were put in a 
good boat.11 


Agency of master.'? In reshipping cargo, if the 
master can save a part of the freight to the owner, 


cause of low water. 
Kilgore, 6 Oh. 358, 27 AmD 260. 
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McGregor v.]An intermediate ocean carrier under 
a through bill of lading is within its 
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he will be considered his agent as well as the ship- 
per’s; otherwise, the shipper’s alone.1? 


Through carriage. A carrier under a through 
bill of lading is presumably authorized to tranship 
the goods when the shipper has notice that the ear- 
rier’s vessel does not go all the way to the port 
of ultimate destination; and where a bill of lad- 
ing shows that a voyage to a particular place named 
on it is but part of a longer transit, which it is un- 
derstood is to be made by the cargo shipped, and 
that the cargo is to be carried forward in a contin- 
uous way on its further voyage, the master must be 
presumed to have contracted in reference to the 
course of trade connected with getting the cargo 
forward.1> 


What law governs. The duty of a master to car- 
ry on, tranship, or deliver the cargo at an interme- 
diate port of refuge will be ascertained by refer- 
ence to the law of the flag which the vessel carries, 
not by reference to the lex loci contractus or the 
lex fori, or the law of the place where the alleged 
breach of contract by the master is committed.1é 


[§ 523] 2, Goods Sent ©. 0. D. Bills of lading 
C. O. D. are not a lien on the vessel to secure pay- 
ment of the money collected from the consignee on 
delivery of the goods, in the absence of statute;17 
but statutes regulating the matter in some states 
otherwise provide.'§ 


[§ 524] 3. Delivery'®—a. Mode—(i) In General. 
It is the duty of a vessel and its owners to make 
delivery of its cargo?° to the party duly authorized 
to receive it?! at the port of destination.22 De- 


3 Wall. €U. _S.) 
Woodward v. Illi- 


15. The Convoy, 
225, 18 L. ed. 194; 


Fi . rights in transhipping at the point] nois Cent. R. Co., 30 F. Cas. No. 18,006, 

4 EPA Rasta oats ee which is the customary end of its|1 Biss. 403, 30 F. Cas. No. 18,007, 1 
bie a c 733 68 AmD 782 p »| route, although its vessels sometimes | Biss. 447. 

12 La. Ann. 783, : Se : : go further (Pacific SS. Co. v. Wash- [a] Rule applied.—A steamboat 

[a] Rule applied.—The clause im-| ington, 284 Fed. 712); (2) and so the] 4j17 of lading for the delivery of 


plies an obligation on the part of the 
boat to reship if the low water neces- 
sitates it and the reshipment is possi- 
ble. Hatchett v. The Compromise, 12 
La. Ann. 783, 68 AmD 782. 

5. Mina v. I. & V. Florio SS. Co., 
23 Fed. 915. 

6. The T. A. Goddard, 12 Fed. 174. 

7. Carr v. The Michigan, 27 Mo. 
72 AmD 257; Whitesides v. Rus- 
sell, 8 Watts & S. (Pa.) 44. 
8. Wiles v. Ocean SS. Co., 12 Aspin. 
9. Carr v. The Michigan, 27 Mo. 
196, 72 AmD 257. 


[a] Storage on wharf boat is not 
contemplated in term. Carr v. The 
Michigan, 27 Mo. 196, 72 AmD 257. 


Dorris v. Copelin, 7 F. Cas. No. 


10. 
4,011. 
11. Dunseth v. Wade, 3 Ill. 285. 
12. Authority and duties of master 


generally see supra §§ 359-383. 


13. McLoon v. Cummings, 
98. 

[a] Reason for rule.—-An author- 
ity arising from implication only will 
not be presumed where the act of the 
injurious to. the 


Toque ae 


master is clearly c 
owner. McLoon v. Cummings, 73 Pa. 
98. 


14. Pacific SS. Co. v. Washington, 
284 Fed. 712; The St. Hubert, 102 Fed. 


362. 


[a] Customary end of route.—(1) 


rule applied as to a shipment from 
Los Angeles to Olympia, Washington, 
where respondent took the goods at 
Wilmington, California, and, although 
its vessels sometimes went as far as 
Tacoma, delivered them at Seattle toa 
connecting carrier which was to de- 
liver them at Tacoma to the carrier 
which was to finish the carriage 
(Pacific SS. Co. v. Washington, supra). 

[b] In absence of special contract 
to deliver goods at their destination a 
carrier whose boat does not run that 


far has, as against a shipper with no-’ 


tice of the facts, the right at the 
terminus of its lines to reship the 
goods by another common carrier of 
good repute. Freese v. Valley Wharf- 
boat Co., 9 Ky..Op. 729. 

[ec] Authority to bind shipper.— 
The general course of business in for- 
warding when the ship of the signer 
of a through bill of lading does not 
go all the way to the port of ultimate 
destination, of which fact the shipper 
has knowledge, or is given notice by 
the through bill of lading, and the 
manifest necessity of transhipment by 
the through undertaker under such 
contract as it can reasonably. make, 
justifies the presumption of its au- 
thority to make such contract, and to 
bind the shipper thereby, although the 
terms of the new contract may not be 
in all respects the same as its own; 
but, in any event, the undertaking and 
liability of the second carrier are 
measured by its own contract, pro- 
vided its terms are reasonable, and 
not in contravention of the maritime 
law. The St. Hubert, 102 Fed. 362. 


goods at a certain point, specifying 
the rate of freight to a more distant 
point, is a through contract, and binds 
the carrier to deliver at the latter 
point. Woodward v. Illinois Cent. R. 
Co., 30 E:s-Cas: No: 18500651 Biss’ 403% 
30 F. Cas. No. 18,007, 1 Biss. 447. 


16. The Bahia, Brown. & L. 292, 
167 Reprint 368. , 


L7. Khe” iilinors;e 2 he Cass anos 
7,005, 2 Flipp. 383 [disappr after care- 
ful discussion The Emma, 30 F. Cas. 
No. 18,218, which held contra]. 


18. See statutory provisions. 

19. Storage of goods see infra § 
530. 

20. Irzo v. Perkins, 10 Fed. 779; 


Crosby v. Grinnell, 6 F. Cas. No. 3,422. 
21. See infra § 527. 


22. The Hlvaston, 279 Fed. 935; 
The Nathaniel Hooper, 17 F. Cas. No. 
10,032, 3 Sumn. 542; Tarbell v. Royal 
Exch. Shipping Co., 110 N. Y. 170, 17 
NE 721, 6 AmSR 350. 


[a] Bule applied.—The vessel is 
liable for cargo removed therefrom 
and left without necessity at a place 
short of its destination. The Elvas- 
ton, 279 Fed. 935. 


[b] Meére unlivery of cargo during 
the voyage, occasioned by an overrul- 
ing calamity, does not absolve the car- 
rier ship from the obligation to carry 
the goods to the port of destination. 
The Nathaniel Hooper, 17 F. Cas. No. 
10,032, 3 Sumn. 542, 
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livery-must be in accordance with any reasonable 
provisions regarding it in the contract;** 
where the contract or bill of lading is silent as to 
the delivery, it must be according to the reason- 


Excuses for nonperformance’ see 


supra § 499. 

Place for delivery generally see 
infra § 526. 

23. E. J. Keller Co. v. Cosmopoli- 
tan Shipping Co., 26 F. (2d) ~ 838; 
The Titania, 181 Fed. 229, 65 CCA 215 
[aff 124 Fed.: 975]; The Styria, 93 
Fed. 474 [rev 101 Fed. 728, 41 CCA 
639 (mod 186 U. S. 1, 22 SCt 731, 46 L. 


ed. 1027)]; Turnbull v. Highty-Seven 
Blocks of Marble, 9 Fed. 320; The 
Richmond, 20 EF. Cas. No. 11,796, 1 


Maclay v. Spillers, 17 T. L. 
Dampskip Selskab Svendborg 
v. London, etc., R. Co., [1930] 1 K. B. 
83, 34 Lil. L. Rep. 259; U. S. Shipping 
Bdavs Vigers, 470. lh. Re26. 


[a] Rule applied.—(1) A carrier 
is liable for the expense of discharging 
merchandise into lighters, where the 
bill of lading did not authorize the 
discharge into lighters (EB. Kel- 
ler Co. v. Cosmopolitan Shipping Co., 
26 F. (2d) 838); (2) and so a bill_of 
lading clause regarding cessation of 
the vessel’s liability for the goods 
on delivery into the lighter is inap- 
plicable, where the use of lighters 
was not authorized (E. J. Keller Co. 
v. Cosmopolitan Shipping Co., supra). 
(3) Where the contract provided that 
the shipowners’ liability should cease 
at the port of discharge when the 
cargo was discharged, within reach of 
the ship’s tackle or shore crane tackle 
if thereby discharged, but that the 
cargo should be discharged by the 


BISS eA; 
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vessel in the customary way _ into 
wagons, if the consignee should ‘so 
desire, the vessel delivers the cargo 


into wagons in accordance with its 
agreement to do so by lowering it at- 
tached by rope to a crane, but there is 
no delivery until the vessel has low- 
ered the cargo into the wagons and 
released the attachment to the crane, 
the words ‘‘within reach of shore 
crane tackle” having been inserted to 
limit the area within which the ship 
could be required to deliver into 
wagons. Dampskip Selskab Svendborg 
wabondon sete... Co.,, [19307 -f KB, 
83, 34.Ll. L. Rep. 259. (4) Where 
the contract declares that the con- 
Signees are to take the cargo “from 
alongside,’’ that means that it is to 
be taken from where the ordinary ap- 
pliances of the ship would leave it in 
discharging, “at the end of the ship’s 
tackle,’ on a wharf, if the ship was 
discharging at a wharf; on a lighter, 
if the ship could not reach a wharf 
and was discharging in the stream. 
Turnbull v. Citizens’ Bank, 16 Fed. 
145, 4 Woods 193; Vose’v. Allen, 28 
F.. Cas. No. 17,006, 3 Blatchf. 289. (5) 
Although provisions in a bill of lading 
permit the discharge of cargo at other 
ports than that to which it is con- 
signed in case of circumstances of 
war, which, in the opinion of the mas- 
ter, render it unsafe to enter or dis- 
charge there, the master, as agent of 
all concerned, is bound to exercise 
prudence to protect the interests of 
the cargo as well as the vessel, and 
the discharge of cargo by him at an- 
other port, aS being contraband of 
war, is not justified unless the facts 
show that there was reasonable neces- 
sity therefor. The Styria, 93 Fed. 474 
[rev 101 Fed. 728, 41 CCA 639 (mod 
186 U. S. 1, 22 SCt 731, 46 L. ed. 1027) 
on the ground that such necessity did 
exist under the circumstances) ]. (6) 
The words, “to be taken free from on 
board,” in a bill of lading, do not 
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and 


import any obligation to discharge the 
cargo on lighters, rather than on a 
wharf. Gronstadt v. Witthoff, 15 
Fed. 265. 


{b] Delivery held sufficient.—Un- 
der a clause providing that, if the 
consignee fails immediately to re- 
move the goods, the master shall be 
at liberty to put them into_ store, 
warehouse, or craft, or on quay at 
the receiver’s risk and expense, dis- 
charge and storage on four sailing 
barges, no lighters being available, 
are justified. U. S. Shipping Bd. v. 
Vigers, 41 T. L. R. 26. 


[c] Acceptance of delivery.—(1) 
Where a bill of lading provides that 
the goods are to be received “imme- 
diately the vessel is ready to dis- 
charge and continuously at all such 
hours as the custom house authorities 
may give permission for the ship to 
work, any custom of the port to the 
contrary notwithstanding,’ there is 
an absolute obligation on the con- 
signee to receive the cargo continu- 
ously, notwithstanding appliances of 
the port are not available. Maclay v. 
Spillers; 17 Le Reo @). ein the 
consignee is bound to accept in bulk 
on the wharf he has no right to insist 
on separation into different parts and 
delivery of portions of the goods at 
different places. The Richmond, 20 
Hy Cass No. 145796) di Bissy.49> 


{d] Stipulation held not unreason- 
able.—A stipulation in the bill that 
cotton should be received as unloaded, 
package. by package, and thereafter 
should not be at the expense or risk 
of the vessel, is not unreasonable, and 
will be enforced. The Santee, 21 F. 
Cas. No. 12/328, 2 Ben. 519'- paff 21 
F. Cas. No. 12,330, 7 Blatchf. 186]. 


[fe] What instrument governs.— 
The question of the duty of the car- 
rier to deliver goods carried is to be 
determined by the bill of lading, with- 
out regard to the charter party, of 
which the shipper had no notice until 
after the terms of his contract with 
the ship had been unalterably fixed. 
The Titania, 131 Fed. 229, 65 CCA 215 
[aff 124 Fed. 975]. 


{f] Expense of delivery.—Ship- 
owners can recover from the con- 
signees the expense incurred by them 
in unloading the vessel, where the 
bill of lading provides that the cargo 
should be delivered from the ship’s 
deck, when the ship’s responsibility 
should cease. Turnbull v. Eighty- 
Seven Blocks of Marble, 9 Fed. 320. 


24. Strong v. Certain Quantity of 
Wheat, 23 F. Cas. No. 13,541; Reed 
v. Richardson, 98 Mass. 216, 93 AmD 
155; Clydesdale Shipowners’ Co. v. 
Gallaher, [1907] 2 Ir. 578 [aff [1908] 
2 Ir. 482]; Peninsular, ete., -Steam 
Nav. Co. v. Leetham & Sons, Ltd., 32 
Dae Reto se 


[a] Custom held unreasonable.— 
(1) The custom of discharging goods 
by “whipping” instead of by “hoist- 
ing.” Clydesdale Shipowners’ Co. y. 
Gallaher, [1907] 2 Ir. 578 [aff [1908] 
2 Ir. 482]. (2) A usage of a port 
that in order to constitute a delivery 
of goods it is necessary for a receipt 
to be given by the consignee or his 
agent, and that until then the liability 
of the carrier continues. Reed v. 
Hichands ens 98 Mass. 216, 93 AmD 


25. U. S.—Constable v. National 
Ss: Co., 1545 Un Si ol, G4 eS Ctel062 tke 
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able?4 usages and regulations of the port,’° or ac- 
cording to the custom of trade between the par- 
ties,2° within a reasonable time,?’ without confu- 
sion,?® and in proper landing order;*® but the car- 


L. ed. 903 [aff 29 Fed. 184]; The Iona, 
80 Fed. ‘933, 26 CCA 261; The Dicta- 
tor, 30 Fed. 637; The Egypt, 25 Fed. 
320: The Mill Boy, 13 Fed. 181, 4 
McCrary 383; Irzo v. Perkins, 10 Fed. 
779; Field v. The Lovett Peacock, 9 
F. Cas. No. 4,768; Strong v. Certain 
Quantity of Wheat, 23 F. Cas. No. 
13,541, [aff *3 wall. 225183. wed: 
194]. 

Mass.—Croucher v. Wilder, 98 Mass. 
Bee 


N. Y.—Jameson v. Sweeney, 32 Misc. 


645, 66 NYS 494. , 
Eng.—Cardiff SS. Co. v. Jameson, 9 
Aspin. 367; Peninsular, etc., Steam 


Nav. Co. v. Leetham & Sons, Ltd., 32 
ADEM Big ta ad salary, 


Newfoundl.—Bennett v. Black Dia- 
mond Co., 7 Newfoundl. 819. 


[a] Thus (1) where the custom of 
a certain port authorized a particu- 
lar mode of discharging cargoes, a 
shipowner who lands at that port 
is entitled to assume, in the absence of 
notice to the contrary, that his ship 
will be discharged according to that 
custom. Croucher v. Wilder, 98 Mass. 
822. (2) Where the custom of the 
port is for the master to assume per- 
mission of the customs authorities to 
discharge the cargo before report un- 
less the discharge is actually for- 
bidden, consignees who have agreed to 
receive the goods immediately after 
the arrival of the steamer must be 
ready to receive the goods before the 
ship is reported. Major v. Grant, 18 
Ta. Re 7422 44(8), As custom nokeon= 
tradictory to the terms of a bill of 
lading may be annexed as an incident 
thereto. Cardiff SS. Co. v. Jameson, 
9 Aspin. 367. 


[b] Discharge by night under a 
permit from the collector, in accord- 
ance with long-established usage, is 
as lawful and valid as a discharge 
by day, and is not ipso facto negli- 
gence, any more than a discharge by 
day. The Egypt, 25 Fed. 320. 


{[c] Substituted mode of discharge 
involving delay or increased cost can- 
not be forced on a vessel by a con- 
Signee. The Dictator, 30 Fed. 637. 


{d] Custom at port of New Or- 
leans that, in delivering coffee, the 
ship is to unload it on the wharf, pile 
it on skids in separate lots accord- 
ing to the bills of lading, and there 
make delivery to the several con- 
signees has been held shown by the 
evidence; but it was held further that 
there was no sufficient proof of any 
custom as to the length of time that 
the coffee shall be allowed to remain 
on the wharves after unloading. The 
Iona, 80 Fed. 933, 26 CCA 261. 

26. Jameson v. Sweeney, 32 Misc. 
645, 66 NYS 494; Bennett v. Black 
Diamond Co., 7 Newfoundl. 819. 
eG Fowler v. Knoop, 4 Q. B. D. 
_ Deviation and delay in transporta- 
tion and delivery see infra § 532. 


Mee The Cardiganshire, 9 F. (2d) 
[a] Goods of particular brand.— 


The consignee of cement of a particu- 
lar brand has the right to assume that 
it, and no other, will be delivered to 


its agent. The Cardiganshire, 9 F. 
(2a) 416. 
29. The Harold Haarfager, 11 F. 


Cas. No. 6,088, 8 Ben. 216. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 524-525] 


rier is not bound to deliver the goods in any partic- 
; Apart from custom,?+ 
a shipowner has delivered his cargo when he has 
put it over the rail of his ship;32 but it has been said 
that ordinarily a ship has not performed her ob- 
ligation to deliver the cargo until it has been placed 
The different consignments must 
be properly separated®* so as to be open to inspec- 
tion by their respective owners, and a fair oppor- 
tunity afforded the consignee to remove his goods;?° 
and a mere deposit of goods upon the carrier’s own 
wharf, the goods not being separated and set apart 
from the rest of the cargo, and there being no ac- 
ceptance by the consignee, and no reasonable time 
or opportunity for their removal, is not a delivery 
A vessel is not ordinarily bound 
to count or weigh the cargo on delivery.%7 


ular position on the dock.?° 


on the wharf.?3 


to the consignee.*® 


[a] Rule applied.—The ship must 
put casks containing cement in prop- 
er landing order before discharging 
them, and recooper them in the hold, 


if necessary to save their contents, } 


although their insufficiency was 
caused by shrinkage in the hold be- 
cause made of green staves. The 
Harold. -Haarfager, 11 F. Cas. No, 
6,083, 8 Ben. 216. 


30. Hudson River Lighterage Co. 
v. Wheeler Condenser, etc., Co., 93 
Fed. 374. 


[a] MTllustration.—A carrier, under 
a contract for the carriage and de- 
livery on a dock of heavy castings 
weighing several tons each, constitut- 
ing a part of machinery to be erected 
by the shipper, is not bound to turn 
the castings over on delivering them, 
so as to leave them in position for 
placing together, in the absence of a 
special agreement to that effect. 
Hudson River Lighterage Co. Vv. 
Wheeler Condenser, etc., Co., 93 Fed. 
374. 


31. Brenda SS. Co. v. Green, [1900] 
1 Q. B. 518; Clement v. Northern Nav. 
Co4.43) Ont. Al 7. 


[a] Where custom of port is con- 
trary (1) consignees are not obliged 
to take delivery at the rail of the 
vessel (Clement v. Northern Nav. Co., 
43 Ont. Li. 127), (2) unless the cus- 
tom is rendered inapplicable by the 
contract of affreightment (Brenda SS. 
Co. v. Green, 69 L. J. Q. B. 445). 


32. The No. 34, 25 F. (2d) 602 [rev 
L. Boyer’s Sons Co.’s Pet., 23 F. (2d) 
201, and certiorari den 278 U. S. 606, 
49 SCt 11, 73 L. ed. 533]; Brenda SS. 
Co. v. Green, [1900] 1 Q. B. 518. 


[a] As joint operation.—‘The op- 
eration of the shipowner in putting 
the cargo over the ship’s rail and of 
the charterer in taking it from over 
the rail is a joint operation of the 
shipowner and charterer. The ship- 
owner must be ready with his men 
to put the cargo over the rail, and 
the charterer must be ready with his 
men to take it. That is the general 
rule apart from custom.” Brenda SS. 
Co. v. Green, [1900] 1 Q. B. 518. 


33. The Iossifoglu, 32 F. (2d) 928. 

34. The Cardiganshire, 9 F. (2d) 
416. 

[a] Rule applied.—A vessel re- 


ceiving a specific lot of merchandise, 
regardless of marks, has the duty of 
segregating it from other like mer- 
chandise. The Cardiganshire, 9 F. 
(2d) 416. 


35. The Titania, 131 Fed. 229, 65 
CCA 215 [aff 124 Fed. 957]; The 
Boskenna Bay, 22 Fed. 662; Dibble v. 
Morgan, 7 F. Cas. No. 3,881, 1 Woods 
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406; The Santee, 21 KF. Cas. No. 
12,330, 7 Blatchf. 186 [aff 21 F. Cas. 
No. 12,328, 2 Ben. 519]; Segura v. 
Reed, 3 La. Ann. 695. 


[a] Rule applied.—If consignee 
has made a reasonable effort to get 
the goods, and has been prevented 
from doing so by the delay of the 
carrier in setting them apart, the con- 
signee has a reasonable time after he 
has the first opportunity to get the 
goods in which to take them away. 
Segura v. Reed, 3 La. Ann. 695. 


[a] Delivery held insufficient.— 
Where the goods of several con- 
signees were piled together in one 
bulk on the wharf during a rainy and 
stormy day and covered with tar- 
paulins, so as not to be fairly open 
to the inspection of consignees and 
a fair chance afforded to remove 
them, this was no delivery. Dibble 
VaeMmorsan, 1 Sh Cass uno. acon ee 
Woods 406. 


36. Warner v. The Illinois, 29 F. 
Cas. No. 17,184a; Redmond v. Liver- 
pool, ete., Steamboat Co., 46 N. Y. 578, 
TAMR 390: Pricesvi Powell, 3 N.Y. 
322; Dampskip Selskab Svendborg v. 
London, etc., R. Co., [1930] 1 K. B. 83. 


“Tt is not. ordinarily good delivery 
to tender goods of two consignees 
claiming different marks mixed up 
together, and to leave the consignees 
to sort them.” Dampskip Selskab 
Svendborg v. London, etc., R. Co., su- 
pra. 

387. Hansen v. Nine Hundred and 
Ninety-Fight Tons Coal, 6 Porto Rico 
Fed. 394. 

38. Howland v. The Henry Hood, 
12 E. Cas. No. 6,795. 


39. Priestley v. Cunard SS. Co., 29 
EF. (2d). 39. 


40. Priestley v. Cunard SS. Co., su- 
pra. 

41. U. S.—The Eddy, 5 Wall. 481, 
Sis leds) 486 Smith v. Britain Ss: 


Coles) Med: 176 Wallis vo ihe City, 
of Austin, 2 Fed. 412; Ellsworth v. 
The Wild Hunter, 8 F. Cas. No. 4,411, 
2 Woods 315; The Grafton, 10 F. Cas. 
No. 5,656, Olcott 48; The Iddo Kim- 
ball, 12° BY Cais: "No. 7,000; 8 Ben! 297; 
Kennedy v. Dodge, 14 F. .Cas. No. 
7,701, 1 Ben. 311; Leaning v. Stand- 
ish,ol5 HiiCas: Nos rs l6is)) The. Mid= 
dlesex, 17 F. Cas. No. 9,533, Brunn. 
Col. Cas. 605; Salmon Falls Mfg. Co. 
v. The Tangier, 21 F. Cas. No. 12,266, 
1 Cliff. 396; The St. Laurent, 21 F. 
Cas. No. 12,231, 7 Ben. 7; Salmon 
Falls Mfg. Co. v. The Tangier, 21 F. 
Case Now 12,267, “si iwanre. 11 0se ine 
Santee, 21 F. Cas. No. 12,328, 2 Ben. 
519: The Santee, 21 F. Cas. No. 12,330, 
7 Blatchf. 186; ‘The Tybee, 24 F. Cas. 
No. 14,304, 1 Woods 358; The Ville 
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Delivery on the wharf alone may be sufficient 
where it is by direction of the consignee.*8 


Physical possession of consignee. Delivery is com- 
plete when the consignee has surrendered documents 
of title and the cargo is physically in his posses- 
sion,*® and the fact that the consignee or his agent 
is required to sign a delivery book does not make 
the delivery incomplete until signed.#° 


[§ 525] (2) Constructive Delivery; 
Shipper or Consignee. 
contract goods will be regarded as properly deliv- 
ered when deposited upon the proper wharf at their 
place of destination, at a proper time, and notice 
given to the consignee, after which he has had a 
reasonable time and opportunity to remove them.*4 
Although in a few eases it is said that notice to 


Notice to 
In the absence of a special 


de" Paris) .2.8 ES Cas. No. 16,0420003 
Ben. 276; Warner v. The Illinois, 29 
F. Cas. No. 17,184a. 


Ark.—Turner v. Huff, 46 Ark. 222, 
55 AmR 580. 


N. Y.—Tarbell v. Royal Exch. Ship- 
pine "Cor, LO IN Yoo 10; 17) Ni 2 16 
AmSR 350; McAndrew v. Whitlock, 
52 N. Y. 40, 11 AmR 657; Goodwin v. 
Baltimore, ete.,- R..C0., D0) Nae vendtn4, 
10 AmR 457; Russell Mfg. Co; v. 
New Haven Steamboat Co., 50 N. 
Y. 121; Wynantskill Knitting Co. v. 
Murray, 90 Hun 554, 36 NYS 26; Ely 
v. New Haven Steamboat Co., 53 Barb. 
207, 6 AbbPrNS 72; King v. New 
Brunswick, ete., Steamboat Co., 36 
Misc. 555, 73 NYS 999; Brand v. New 
Jersey Steamboat Co., 10 Misc. 128, 30 
NYS 9038. 


N. C.—Stone v. Clyde SS. Co., 139 
INGOs alley end Hd) ee 

Pa.—Scott v. Province, 
189. 


Vt.—Farmers’ etc., Bank v. Cham- 
pian Tran spsCos,i2er Vin D6 RSGT AMD 


1 |Pittsh: 


[a] Reasonable time (1) is such 
as gives the consignee time enough, 
under all proper and ordinary cir- 
cumstances, and by proceeding in the 
ordinary mode of those engaged in 
the same business, to provide for the 
care and removal of the goods. Mc- 
Andrew v. Whitlock, 52 N. Y. 40, 11 
AmR 657. (2) If the goods are re- 
ceived on a holiday and it has been 
the usage for the consignee not to 
receive goods on those days, he is en- 
titled to a reasonable time after that 
day to remove them. Russell Mfg. 
Co. v. New Haven Steamboat Co., 50 
N. Y¥. 121. Contra Ely v. New Haven 
Steamboat, Col, b3.- Barbie GN. Ya) e201, 
6 AbbPrNS 72. 


[b] Rule applied.—A carrier is 
not guilty of actionable negligence in 
permitting goods to be injured by the 
elements after arrival and pending 
removal by the consignees, where the 
latter had been notified of the arrival 
of the goods, had paid the freight, 
and. had permitted a portion of the 
goods to remain on the carrier’s un- 
inclosed platform or shed, according 
to custom. Stone v. Clyde SS. Co., 
L39UINa C) Los bl Sm 84. 


[ec] Delivery held sufficient: (1) 
Where the carrier places the goods 
upon the wharf, and gives such a de- 
scription as will enable the consignee, 
with ordinary diligence, to find them, 
and the consignee agrees "0 accept 
them. Scott v. Province, 1 Pittsb. 
(Pa.) 189. (2) Where the bill pro- 
vided that “it is expressly understood 
that the articles named in this bill of 
lading shali be at the risk of the 
owner, shipper or consignee thereof, 
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the consignee of the arrival of the goods may be 
dispensed with by usage of the port** and the es- 
tablished course of business between the parties,** 
ordinarily, in case of carriage by water, otherwise 
than by steamboats having a regular schedule time 
for arriving and departing, the liability of the car- 
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them ;*+ 


rier as such continues until the consignee has been 


as soon as delivered from the tackles 
of the steamer at her port of destina- 
tion; and if not taken away the same 
day by him they may, at the option 
of the steamer’s agents, be sent to 
store, permitted to lay where landed, 
or return to the port of shipment at 
the expense and risk of the aforesaid 
owner, shipper or consignee.”’ Willis 
v. The City of Austin, 2 Fed. 412, 4138. 


[d] Delivery to improper wharf 
or improper place on wharf is insuffi- 
cient. The St. Laurent, 21 F. Cas. 
No. 12,231, 7 Ben. 7. See The Ville 
de Paris, 28 F. Cas. No. 16,942, 3 Ben. 
276 (case of goods was put over the 
vessel's side upon a truck and wheeled 
to the place where it was inspected 
and marked for the public store, and 
then wheeled further up the wharf ac- 
cording to the usual course of busi- 
ness, and it disappeared within a half 
hour within the inclosure). 


[e] Lying to for thirty-seven days, 
waiting turn to unload by one of elev- 
en vessels carrying a grain consign- 
ment, is not an unreasonable time. 
McMorran v. The Millinokett, 
Mich..151, 157 NW 421. 


Place of delivery see infra § 526. 


42. Atlantic Nav. Co. v. Johnson, 
27 N. Y. Super. 474; Gibson v. Culver, 
tia Wiese ONS Viole SUD. olor Ammo ng OF: 
Farmers’, ete., Bank v. Champlain 
Transp. Co., 16 Vt. 52, 42 AmD 491. 


43. Russell Mfg. Co. v. New Haven 
Steamboat Co., 50 N.. Y. 121; Bly v. 
New Haven Steamboat Co., 53 Barb. 
CN. Y.) 207, 6 AbbPrNS 72. 


[a] Express notice not required.— 
O. M. Harle Co. v. Munson SS. Lines, 
135 Misc. 126, 236 NYS 580. 


[b] Where it has been the long 
continued practice of a company to 
Ship its goods daily by a regular line 
of steamboats, consigned to its agent 
for sale, and it has been part of the 
regular routine of the agent, without 
notice, to call for and receive the 
goods on their arrival each day, at the 
place of destination, and remove them, 
the duty of the carrier is performed 
When the goods are landed at the 
accustomed place, and the consignee 
has had a reasonable time to remove 
them, and the carrier is not liable for 
their subsequent destruction. J. Rus- 
sell Mfg. Co. v. New Haven Steam- 
boateCok 650) NStY . 12ie oe Ne AY) 65a. 


[c] Bule modified as to river car- 
riage.—The rules regulating the lia- 
bility of a carrier of goods by water 
to landings where there are wharves 
and warehouses, and where the con- 
signee restaes or may be found, are 
not applicable to neighborhood or way 
landings on river banks, where there 
is no wharf and no warehouse, and 
Where the consignee does not reside, 
and is not to be found; and a boat 
is not liable for the loss of goods put 
ashore at such landing, where the 
master, as is the usual custom, noti- 
fied a citizen of the place leaving the 
freight bill with him and requesting 
him to notify the consignee. The 
Mill Boy, 13 Fed. 181, 4 McCrary 383. 
See Turner v. Huff, 46 Ark. 222, 55 Am. 
Rep. 580 (holding that a carrier by 
water cannot be held for loss of goods 
delivered at the proper landing place, 


tat 


although there is no warehouse there, 
and he gives no notice to the con- 
signee, if such is the uniform usage, 
although neither shipper nor con- 
signee knows the usage); Dalzell v. 
The Saxton, 10 La. Ann. 280. 


44, U. S—The Eddy, 5 Wall. 481, 
18 L. ed. 486;-'The Titania, 131 Fed. 
229; 65 CCA 215 [laff 124 7 med. 9571; 
The Boskenna Bay, 40 Fed. 91, 6 LRA 
172:° The, Nail City, 22-Fed. 537; Un- 
nevehr v. The Hindoo, i Fed. 627; 
Burethal v. The George Skolfield, 4 
F. Cas. No. 2,155; Germania Ins. Co. 
Vv... Lua. Crosse, ete., Packet -Co., 10). 
Cas, No. 5,361,.3, Biss. 501, Tne Mary 
Washington, 16 F. Cas.-No. 9,229, 1 
Abb. 1, Chase 125; The Middlesex, 
17 F. Cas. No. 9,538, Brunn. Col. Cas. 
605; The Peytona, 19 F.. Cas: .No. 
110585, 2 Curt) (214 Lafiehd s.iCas. aNot 
11,059, 1 Ware 541]; The Prince Al- 
bert, 19 F. Cas. No. 11,426, 5 Ben. 386; 
The St. Laurent, 21 F. Cas. No. 12,231, 
7 Ben. 7; The Santee, 21 F. Cas. No. 
12,330, 7 Blatchf. 186; Snow v. The 
Inca, 22 F. Cas. No. 13,145a; Vose v. 
Allen, 28 F. Cas. No. 17,005, 2 AmL 
Reg 563, 12 NYLegObs 100. 


Conn.—Graves v. Hartford, etce., 
Steamboat Co., 38 Conn. 143, 9 AmR 
369. 


Ill.—Union Steamboat Co. v. Knapp, 
(3 All 506s slilimoiss@ent, “Re Comeve 
Carter, 62; 111. Ay 618. 


La.—Kennedy v. Roman, 19 La. 
Ann. 519; Kohn v. Packard, 3 La. 224, 
23 AmD 453. 


Mass.—Ideal Leather Goods Co. v. 
Hastern SS. Corp., 220 Mass. 133, 107 
NE 525; Hill Mfg. Co. v. Boston, etce., 
R. Corp., 104 Mass. 122, 6 AmR 202. 


Md.—United Fruit Co. v. New York, 
éte;; Transp!" Co. 104) Mads 567, 6p At 
415, 8 LRANS 240, 10 AnnCas 437. 


Mo.—Bellv. St. louis, ete; Re Cos, 
6 Mo. A. 363. 


N. Y.—Rosenstein v. Vogemann, 
184 N. Y. 325, 77 NE 625; Gleadell 
v. Thomson, 56 N. Y. 194; McAndrew 
v. Whitlock, 52 N. Y. 40, 11 AmR. 657; 
PDICO Va oO Welly 3, MINGEEY a. So Dea eae 
coast Lumber Co. v. Clyde SS. Co., 
148 App. Div. 622, 133 NYS 303 [aff 
210 NV VY. 5 7i L042NE1140) >. Gen 
nings v. Clyde SS. Co., 148 App. Div. 
615, 133 NYS 298 [aff 210 N. Y. 570, 
104 NE 1132]; Robinson v. Chitten- 
den, 7 Hun 133 [rev on other grounds 
69 N.Y. 525]; Rowland v. Miln, 2 
150; Solomon v. Philadelphia, 
etc., Express Steamboat Co., 2 Daly 
104; Barclay v. Clyde, 2 E. D. Smith 


Tenn.—Dean v. Vaccaro, 
488, 75 AmD 744. 


Wis.—Parker v. Milwaukee, etc., R. 
Co., 30 Wis. 689. 


_ [a] Rule applied.—(1) 
ing vessels. Crawford v. Clark, 15 
Ill. 561. (2) In an action against a 
carrier for damage to goods which 
were unloaded upon a pier, which 
collapsed. Rosenstein v. Vogemann, 
L842 NIUY 826; TNE 6252 See), A 
carrier by sea is liable for the de- 
struction of goods from nonexempted 
causes after delivery upon its wharf 
at destination, but before notice of 
arrival to the consignee. Seacoast 


2 Head 


To coast- 
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notified that the goods are ready for delivery, and. 
he has had a reasonable opportunity to receive 
and it has been held that usage or cus- 
tom of a port cannot dispense with notice of the 
landing of the goods.*° 
of actual delivery must be a reasonable one,*® prop- 


The notice to take the place 


Lumber Co. v. Clyde SS. Co., 148 App. 
Div. 622, 133 NYS 303 [aff 210°N-TY. 
571, 104 NH 1141]; Jennings v. Clyde 
SS. Co.,.148 App. Div. 615, 133 NYS 
298 [aff 210 N. Y. 570, 104 NE 1132]. 
(4) It is not a sufficient delivery of 
a cargo of wheat in bulk to moor the 
vessel at the dock of the consignee’s 
elevator during bad weather, without. 
notice to him. Germania Ins. Co. v. 
La Crosse, etc., Packet Co., 10 F. Cas, 
No. 5,361, 3 Biss. 501. (5) The fact 
that the consignee and others had 
submitted to a delivery of goods to a 
drayman before, when no 1loss_ oc- 
curred, will not bind him to yield his 
legal right to notice when it is for his 
interest to assert it. Dean v. Vac- 
caro, 2 Head (Tenn.) 488, 75 AmD 
744, 


[b] Casual knowledge of vessel’s 
arrival and purpose to discharge it at 
a certain wharf (1) does not dis+ 
pense with notice (The Middlesex, 17 
EF! Cas: No. 9533, BruinnsColimeace 
605); (2) and does not impose-on 
the consignee the duty of waiting at 
the vessel until his merchandise is 
discharged (Robinson v. Chittenden, 
7 Hun 133 [rev on other grounds 69 
N. Y¥. 525]); (3) nor does the mere 
fact that libelant’s agent knew of the 
arrival of the ship (Unnevehr v. The 
Hindoo, 1 Fed. 627; The Mary Wash- 
ington, 16" BY" Cas. No. "93229" PeA pps 
1, Chase 125. But see Thebaud v. The 
Ravensdale, 75 Fed. 413 [holding that, 
if a consignee has actual notice of the 
arrival of the vessel containing the 
consignment, the master is not bound 
to give him further notice thereof]). 


[ec] Placing goods in public store- 
house without notice to the consignee, 
when he is known, does not release 
the liability of the ship for their safe- 
keeping and ultimate safe delivery. 
Burgthal v. The George Skolfield, 4 FP. 
Cas. No. 2,155; Snow v. The Inca, 
229 Bee Cas. ONOwd dl4bace Belle cy Spe 
Louis, ete., R. Co., 6 Mo. A. 363. 


45. Dean v. Vaccaro, 2 
(Tenn.) 488, 75 AmD 744, 


46. U. S—Addicks v. Three Hun- 
dred and_Fifty-Four Tons Crude 
Kainit, 23 Fed. 727; The Kate, 12 Fed. 
881; The Middlesex, 17 F. Cas. No. 9,- 
533. Brunn. Col. Cas. 605; Salmon 
Falls Mfg. Co. v. The Tangier, 21 F. 
Cas. No. 12,267, 8 Ware 110; Snow v. 
The Inca, 22 F. Cas. No. 12,145a. 


ill.— Crawford v. Clark, 15 Ill) 561: 


Mass.—Ideal Leather Goods Co. v. 
Eastern SS. Corp., 220 Mass. 133, 107 
NE 525. 


N. Y.—Rosenstein v. Vogemann, 102 
App. Div. 39, 92 NYS 86 [aff 184 N., 
Y. 325, 77 NH 625]; Atlantic Nav. Co. 
v. Johnson, 27 N. Y. Super. 474. 


Eng.—E. Clemens Horst Co. v. Nor- 
folk, ete.*SS. Coy, 2220) bt Ri 403) 


See cases infra this note. 


[a] Thus, in the case of vessels 
arriving from foreign voyages or long 
coasting voyages, the master, on 
mooring his vessel, must give early 
notice to the consignees of his arrival 
and readiness to deliver the goods. 
Salmon Falls Mfg. Co. v. The Tangier 
21.F. Cas. No. 12,267, 3 Ware 11000) 


[b] Notice held sufficient.—Notice 
on Saturday forenoon of a purpose to 
a eee 
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erly directed to the consignee’s business address.47 
The obligation to give notice is not increased or 
modified by the fact that the carriers discharge at 
a wharf other than the usual one if the consignee 
is not prejudiced by the change;*® and where the 
unloading is temporarily interrupted by the crowd- 
ed state of the wharf, on account of other con- 
signees’ not removing their goods, no new notice 
need be given on resumption of the work.*® A mas- 
ter cannot avail himself of his own wrong as an 
Notice may be ren- 
dered unnecessary by the terms of the bill of lad- 
ing,°t and, in such case, if the goods are landed in 
suitable weather with opportunity to remove them 
without injury, the vessel is absolved from all fur- 


excuse for not giving notice.®° 


deliver on Monday morning. The 


Kate, 12 Fed. 881. 


_[c] Notification by post is suffi- 
cient, even though the letter does not 
arrive. E. Clemens Horst Co. v. Nor- 
folky wete.< SS: (Co, 22 T.. Lani. 408: 


[ad] Posting on bulletin board.— 
Notice to consignees of the time and 
place of discharge of cargo, when re- 
quired, may be given by posting ona 
bulletin board at the customhouse at 
a port where it is usual to post such 
notices, and not to publish them in 
the newspapers. Constable v. Nation- 
aly Ss. .Co.,,15)4. U.. S. 51, £4 SCt 1062, 
38 L. ed. 903. 


fe] Publication in newspaper (1) 
of notice of the arrival of a ship, 
which notice is not seen by the con- 
signee, is nat legal notice to him. 
(Caruana v. British, etc., Royal Mail 
Steam-Packet Co., 5 F. Cas. No. 2,- 
484, 6 Ben. 517; Kohn v. Packard, 3 
La. 224, 23 AmD 453; Atlantic Nav. 
Co. v. Johnson, 27 N. Y. Super. 474); 
(2) and so publication of a notice re- 
quiring the consignees to present 
their permit within five days, or the 
goods will be sent to the public store, 
is not sufficient to charge a consignee 
with notice, in the absence of posi- 
tive provision of law to that effect, or 
proof that the notice actually reached 
him (Snow v. The Inca, 22 F. Cas. No. 
13,145a). (3) But advertising in a 
newspaper taken by the consignees is 
sufficient when this is the only form 
of notice practicable under the cir- 
cumstances (Medley v. Hughes, 11 La. 
Ann. 211), (4) as where, owing to the 
fault of the shipper of the goods, the 
master of the vessel was not aware 
that there were goods on board con- 
signed to plaintiffs (Medley - v. 
Hughes, supra). 

47. Union Steamboat Co. v. Knapp, 
73 Ti. 506; 


48. Constable v. National SS. Co., 
154 U.S. 51, 14 SCt 1062, 38 L. ed. 903 
[aff 29 Fed. 184]. 


49. Salmon Falls Mfg. Co. v. The 
Tangier, 21 F. Cas. No, 12,267, 3 Ware 
110, 21 F. Cas. No. 12,266, 1 Cliff. 396. 


50. The Peytona, 19 F. Cas. No. 
11,058, 2 Curt. 21 [aff 19 F. Cas. No. 
11,059, 1 Ware 541]. 


[a] Thus, a master who has wrong- 
fully omitted to sign bills of lading, 
and sailed without learning the names 
of the consignees, cannot avail him- 
self of this ignorance as an excuse for 
not giving notice of the landing of 
the goods. The Peytona, 19 F. Cas. 
No. 11,058, 2 Curt. 21 [aff 19 F. Cas. 
No. 11,059, 1 Ware 541] (holding that, 
although ordinarily the master is not 
pound to seek out the consignor for 
the purpose of signing bills of lading, 
if, when they are presented to him 
by an agent of the consignor, he ob- 
jects to one of their stipulations, and 
says he will call on the consignor, and 
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the dock.54 


[§ 526] b. Place. 
cargo depends much on the usage of the port. 
Although it has been held that prima facie there 
can be no delivery except a personal delivery to 
the agreed consignee or his agents,®* the general 
rule is that, in the absence of a clearly defined us- 
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ther liability, although no notice is given,®2 but 
even under such a bill if the goods are discharged 
at an improper time, or exposed to known and im- 
minent peril of loss, without due notice, the ship 
will be held liable for breach of duty,>? and any 
right of the carrier under the contract to compel 
consignees to take goods shipped “from alongside” 
is waived by the carrier unloading the goods onto 


The place of delivery of a 


sails without doing so, he is in fault,] Rice v. Clendining, 3 Johns. Cas. (N. 


and cannot have any advantage from 
the nonexistence of bills of lading, 
and claim such nonexistence as an ex- 
cuse for not giving notice to the con- 
signee of the landing of the cargo). 


51. Constable v. National SS. Co., 
154 U. S. 51, 14 SCt 1062, 38 L. ed. 903 
[aff 29 Fed. 184]; The Boskenna Bay, 
40 Fed. 91, 6 LRA 172; The Surrey, 
40 Fed. 90 [rev 26 Fed. 791]; The 
Aline, 19 Fed. 875; Illinois Cent. R. 
Co. v. Carter, 62 Ill. A. 618; Bennett 
weer Diamond Co., 7 Newfoundl. 


[a] For example (1) by a provi- 
sion that the consignee is bound to 
be ready to receive his goods on the 
ship’s readiness to discharge, other- 
wise they may be landed without no- 
tice, and at his risk, after they leave 
the deck of the ship. The Boskenna 
Bay, 40 Fed. 91, 6 LRA 172; The Sur- 
rey, 40 Fed. 90 [rev 26 Fed. 791]. But 
see The Aline, 19 Fed. 875 (holding 
that a vessel is not ready to dis- 
charge, within the meaning of the 
provision when it is impossible for 
her to discharge without destroying 
the cargo). (2) By provisions that 
the ship might commence discharging 
immediately on arrival and discharge 
continuously, and after discharge the 
goods should be at the risk of the 
consignee. Bennett v. Black Diamond 
Co., 7 Newfoundl. 819. (3) So under 
a requirement that the goods be 
taken from alongside by the consignee 
immediately the vessel is ready to 
discharge, otherwise they will be de- 
posited, at the risk of the consignee, 
in the warehouse provided for that 
purpose, personal notice to the con- 
signee of the time and place of dis- 
charge is not necessary. Constable v. 
National SS. Co., 154 U. S. 51, 14 SCt 
1062, 38 L. ed. 903 [aff 29 Fed. 184]. 


[b] Duty to watch for ship’s ar- 
rival. Under provisions rendering 
notice unnecessary, the consignee is 
bound to watch for the ship’s arrival, 
and be ready to receive the goods at 
the time when, and place where, they 
are deliverable. The Boskenna Bay, 
40 Fed. 91, 6 LRA 172. 


52. The Boskenna Bay, supra; The 
Surrey, 40 Fed. 90 [rev 26 Fed. 791]; 
Bennett v. Black Diamond Co., 7 New- 
foundl. 819. 

53. The Surrey, 26 Fed. 791 [rev 40 
Fed. 90 on the ground’ that the weath- 
er was not unsuitable for discharg- 


ing]. 
54 The Titania, 131 Fed. 229, 65 
CCA 215 [aff 124 Fed. 975]. 


55. The G. A. Tomlinson, 293 Fed. 
51; The Dana, 190 Fed. 650; Brad- 
street v. Heran, 3 F. Cas. No. 1,792, 1 
Abb. Adm. 209 [aff 3 F. Cas. No. 1,- 
7192a, 2 Blatehf. 116]; Leland v. Ag- 
new, 15 F. Cas. No. 8,236; Dalzell v. 
The Saxon, 10 La. Ann. 280; Shepherd 
v. Lanfear, 5 La. 336, 25 AmD 181; 


Y.) 183; Riddick v. Dunn, 145 N. Cc. 
34, 58 SE 439. But see Wayne v. The 
Albatross, 1 Oh. Dec. (Reprint) 219, 
4 WestLJ 528 (holding that, however 
general the custom at a port for 
steamboats to deliver goods to the 
wharf boat, such delivery, unless au- 
thorized by the owner, does not dis- 
charge the carrier). 


[a] Bule applied.—(1) Where de- 
fendant received on board a cargo, to 
be delivered at the port of Louisville 
and reshipped thence to Pittsburg, a 
delivery thereof on the wharf at Port- 
land within the corporate limits of, 
but about two miles below, Louisville, 
was a Satisfaction of the bill of lad- 
ing under the usage existing. (Dal- 
zell v. The Saxon, 10 La. Ann. 280); 
(2) and so a contract by a lighter 
to carry a cargo from Chrome, New 
Jersey, to New York, covers its car- 
riage to .the ‘Hoboken docks (The 
Dana, 190 Fed. 650). (3) Where.a 
consignee of goods did not inform a 
transportation company of his inten- 
tion not to be bound by the es- 
tablished custom at a certain port to 
make wharfage charges against con- 
signees and not against the carrier, 
the carrier was entitled to unload the 
goods at the wharf, which was the 
usual place of deposit, instead of de- 
livering them out of the ship or at 
its side. Riddick v. Dunn, 145 N. C. 
34, 58 SE 439. 


[b] Effect of quarantine.—(1) A 
usage of consignees at a particular 
port to receive shipments during the 
Quarantine season at the quarantine 
grounds, as being a compliance with 
the engagement of the bill of lading 
to deliver at such port, is valid; and 
the bill of lading should be construed 
with reference to it (Bradstreet v. 
Heran, B. Cas. Now 1792) MAD be 
Adm, 209 [aff 3 F. Cas. No. 1,792a, 2 
Blatehf. 116]); (2) and if the general 
laws of the country change the place 
of delivery in case of quarantine, the 
freighter is bound to receive it there 
(Shepherd v. Lanfear, 5 La. 336, 25 
AmD 181); (8) and the shipper or 
consignee is bound to pay the ex- 
penses of unloading (Rice y. Clendin- 
ing, 3 Johns. Cas. (N. Y.) 183); (4) 
but where the bill of lading specifies 
that the cargo is to be delivered at a 
certain wharf, and the quarantine offi- 
cials require the ship to undergo 
quarantine, permitting at the same 
time the cargo to be removed from 
the ship, the owners of the ship are 
not relieved from the obligation to 
deliver the cargo as specified in the 


bill of lading (Leland v. Agnew, 15 
HW, Cas: No. 8,236). 
56. The Emilien Marie, 2 Aspin. 


514,44 L. J. Adm. 9, 32 L. T. Rep. N.S. 
435; Gatliffe v. Bourne, 4 Bing. N. 
CAasHolswielimwvG. Palihe oe ocoute Gove 
33 ECL 729; Howard v. Shepherd, 9 
CUB 29m 190 Le ICs Lao SGC 


297. 


376 [58 Cid 4 
age or provision in the bill of lading, the goods need 
not be tendered personally to the consignee,’* or 
delivered at his warehouse®® or residence;°® nor is 
the ship obliged to deliver freight at a pier nearest 
to the address of the consignee as given in the bill 
of lading.°° In the absence of any different usage 
of the port, or other indication in the bill of lad- 
ing, a vessel is bound to land her cargo at some 
suitable wharf;®! the place selected must be fit and 
safe for its deposit,®2 but the carrier is not unless 
he has so contracted bound to provide a heated 
wharf.** The place selected for discharge of car- 
go must, if possible, be the customary wharf,** but 
the customary discharge of goods by a earrier at 
its own wharf raises no liability for loss occasioned 
solely by the discharge of goods at another wharf, 
unless the custom is clearly long established, and 
without exception.®® A vessel must deliver her 
cargo within such parts of the port as have become 
fixed by established usage, if a customary berth 
can be obtained there within a reasonable time,°® 
and if the vessel discharges at the wrong place she 


57. The Eddy, 5 Wall. (U. S.) 481,] Rice, 58 Ala. 95; 


18 L. ed. 486; The Grafton, 10 F. Cas. 
No. 5,656, Olcott 438; Chickering v. 


Howler 4 Pick, (Mass 0371) (Moane | ee 
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Dresbach v. Califor- 
nia Pac. R. Co., 57 Cal. 462. 


Kronman v. Texas Transport, 


[§ 526 


is liable for the additional expense thereby caused 
to the consignee.*7 While the master may, in the 
absence of instructions, lawfully proceed to any 
usual and convenient wharf at the port of discharge, 
without consulting the shippers,®* the sole con- 
signee, or all the consignees, if unanimous,°® or a 
majority of them when it is the custom,’® or any 
one of them when this is the usage of the port,’t 
may direct the master to unload at any usual and 
convenient wharf at the port of discharge; but a 
vessel is not bound, at the consignee’s direction to 
unload at a wharf which is unreasonably inconyen- 
ient, inaccessible, or extrahazardous to the vessel.*” 
Where a cargo is sent to a foreign country, and the 
consignor does not designate any particular port of 
delivery, the presumption is that the general port 
of delivery of such cargoes was intended.7* If a 
vessel goes aground not far from a port of delivery, 
consignees who receive cargo where she lay thereby 
waive a delivery in strict compliance with the con- 
TEACH 


By special agreement a carrier may be bound to 


River, New York, as a suitable pier 
designated by the owners of the ma- 
jority of the cargo for discharging, is 
in fault in leaving the pier with part 


drew v. Whitlock, 52 N. Y. 40,11 AmR 
Ghimeiatt wool se Ne Ene Sper Oot 
Cope v. Cordova, 1 Rawle (Pa.) 203. 
But see Hemphill v. Chenie, 6 Watts 
& S. (Pa.) 62 (holding that the re- 
sponsibility of a carrier on the Ohio 
River extends to actual delivery to 
the consignee). 


58. The Eddy, 5 Wall. (U.°S.) 481, 
18 L. ed. 486; Dibble v. Morgan, 7 F. 
Cas. No. 3,881, 1 Woods 406. 


59. Kohn v. Packard, 3 La.’ 224, 23 
AmD 453. 


60. Western Transp. Co. v. Haw- 
ley, 1: Daly (N. Y.) 327. 


61. Devato v. Hight Hundred and 
Twenty-Three Barrels of Plumbago, 
20 Fed. 510; Gronstadt v. Withoff, 15 
Fed. 265; Higgins v. U. S. Mail SS. 
Com t2 hs Cass No. 16,560, ombilacchis 
282. 

[a] For example, at the shipper’s 
wharf. Higgins v. U. S. Mail SS. Co., 
12 &. Cas. No. 6,569, 3 Blatchf. 282. 


[b] ‘Thus, where the cargo is, by 
the bill of lading, to be delivered at 
a designated port of wide extent, 
without naming the particular place 
within the port, delivery must be 
made according to the established 
custom and usage of the port, and in 
that part of it customarily used in 
the discharge of similar goods. De- 
vato v. Eight Hundred and Twenty- 
Three Barrels of Plunibago, 20 ited. 
510. 

62. U. S.—The City of Lincoln, 25 
Fed. 835. 


Ala.—Stone v. Rice, 58 Ala. 95. 


Cal.—Dresbach v. California Pac. 
R. Co., 57 Cal. 462. 


La.—Sleade v. Payne, 14 La. Ann. 
453. 

N. Y.—Woodruff v. Havemeyer, 106 
N. Y. 129, 12 NE 628; The Majestic, 
12 NYLegObs 100. 


[a] Deposit on bank of river.— 
The carrier does not discharge him- 
self from liability by simply placing 
the goods on the bank of a river, in 
the absence of the consignee, and not 
in the care of the agent. Stone vy. 


ete., Co., 117 Mise. 300, 191 NYS 380. 


64. The Port Adelaide, 38 Fed. 753. 
But see Carter v. The Mascotte, 51 
Fed. 606, 2 CCA 400 [rev 48 Fed. 
119] (holding that the custom of the 
port of New York requiring car- 
goes of tea to be discharged in the 
“tea district,’”’ on the New York side 
of the East River, does not apply to 
a general ship, a minor portion of 
whose cargo consists of tea; and 
where such a ship endeavored, with- 
out success, to obtain a berth in such 
district, and afterward secured a 
berth elsewhere, acceptable to con- 
signees of the rest of the cargo, she 
was not liable for the increased cost 
caused by discharging the tea there). 


65. Arnold v. National SS. Co., 29 
Fed. 184 [aff 154 U. S. 51, 14 SCt 1062, 
38 L. ed. 903]. £ 


[a] Thus, in the absence of con- 
tract stipulations, a vessel is not re- 
sponsible for goods discharged at a 
certain wharf by her, when the evi- 
dence to sustain the custom of dis- 
charging at another wharf consisted 
of proving six such discharges, and 
there was evidence showing that, for 
convenience, the carrier sometimes 
discharged its goods at other wharves. 
Arnold v. National SS. Co., 29 Fed. 
184 [aff 154 U. S. 51, 14 SCt 1062, 38 
L. ed. 903]. 


66. The Port Adelaide, 38 Fed. 753. 


67. The Port Adelaide, supra; Man- 
son v. Harrison, 2 La. A. (Orleans) 95; 
Beard v. Steele, 34 U. C. Q. B. (Ont.) 
43. But see Carter v. The Mascotte, 
51 Fed. 606, 2 CCA 400 [rev 48 Fed. 
119] (stated supra note 64). 


68. The E. H. Fittler, 8 F. Cas. No. 
4,311, 1 Lowell 114. 


69. The Ceryin, 17 Fed. 462: The 
Boston, 3 F. Cas. No. 1,671, 1 Lowell 
464; The HE. H. Fittler, 8 F. Cas. No. 
4,311, 1 Lowell 114; Higgins v. U. S. 
Mail SS. Co., 12 F. Cas: No. 6,469, 3 
Blatchf. 282; Richmond vy. Union 
Steamboat. Con 8% N. Veo 12402" VEie 
Welixy “dh, IRS=2=A0"&. 2 sees ued. 
Adm. 48, 18 L. T. Rep. N. S. 587, 17 
Wkly. Rep. 102. 


[a] Rule applied.—A steamship 
having accepted a pier on the Past 


‘used for 


of the cargo on board, and going to a 
pier in Brooklyn and there discharg- 
He3 the balance. The Cervin, 17 Fed. 
462. 


{b] By custom it may be the right 
of the consignee to designate the par- 
ticular wharf for the discharge of the 
consignment. The Boston, 3 F. Cas. 
No. 1,671, 1 Lowell 464; Higgins v. 
U. S. Mail SS. Co.,-12 F. Cas’ No. 6,- 
469, 3 Blatchf. 282. 


70. Devato v. Eight Hundred and 
Twenty-Three Barrels of Plumbago, 
20 Fed. 510. 


[a] Usage is valid for a majority 
of the consignees of the cargo of a 
general ship to name the place of 
discharge, provided it be a suitable 
place and within the limits ordinarily 
the discharge of similar 
goods. Devato v. Hight Hundred and 
Twenty-Three Barrels of Plumbago, 
20 Fed. 510. 


coo The G. A. Tomlinson, 293 Fed. 


[a]. Under prevailing custom at 
Buffalo, a ship bringing a cargo of 
grain is required to unload at the par- 
ticular place designated in the bill of 
lading, or, if not so designated, at the 
place named by the consignee. The 
G. A. Tomlinson, 293 Fed. 51. 


72. O’Rourke v. Two Hundred and 
Twenty-One Tons of Coal, 1 Fed. 619; 
Robbins v. Welsh, 20 F. Cas. No. 11,- 
887, 9 Phila. (Pa.) 409; N. S. Fertil- 
izer,‘€o., lata ve SS Nidar, (Gan) 
[1929] 3 DomLR 184. 


[a] Rule applied where the con- 
tract provided for hauling to the cus- 
tomary berth or to dock as ordered 
by the consignees. N. S. Fertilizer 
Co., Ltd. v. SS. Nidar, (Can.) [1929] 
3 DomLR 184. 


[b] Private wharf is a proper 
place to discharge a cargo, where it 
can be used by strangers on the pay- 
ment of compensation. O’Rourke v. 
Two Hundred and Twenty-One Tons 
of Coal, 1 Fed. 619. 


73. Smith v. Davenport, 34 Me. 520. 


74 The Eva D. Rose, 151 Fed. 704, 
153 Fed. 912 [aff 166 Fed. 101, 92 
CCA 85]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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deliver at a special wharf;7® and, under a bill of 
lading requiring goods to be landed at a certain 
place, the goods must be landed there from the ship, 
if it can be done with safety to her,?® the consignee 
net being required to accept delivery elsewhere.77 
So, where the bill reserves to the consignee the right 
to choose the wharf, delivery must be made at the 
wharf chosen if it is ready to receive the cargo.78 
A contract to deliver to the consignee or his assigns 
is not an undertaking to deliver at the consignee’s 
wharf ;*° and where the carrier has agreed to trans- 
port a cargo of goods and deliver them at a certain 
wharf, and on arrival at the designated place no 
wharf exists, the refusal of the carrier to build one 
constitutes no defense to an action for the freight.%° 
If the consignee fails to provide a convenient place 
for unloading in accordance with the specifications 
of the contract, the carrier may treat the contract 
as broken and land the cargo at the usual place.$4 
The consignor cannot name an unsafe port of de- 
livery under a charter party permitting him to des- 
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authorized to receive it,8* the primary duty of the 
carrier being to deliver the goods to the right per- 
son;*' and a wrongful delivery constitutes a con- 
version.** A carrier has no right under any cir- 
cumstances to deliver goods to a stranger;°8® and 
where an order bill of lading has been issued, de- 
livery should be made only to the holder thereof.°° 
Where the shipper has delivered goods to a carrier 
on a dock receipt running to the consignee and not 
to his order, however, the carrier is justified in de- 
livering to the consignee without surrender of the 
dock receipt.°1. The carrier is not liable where a 
misdelivery results from reliance on the bill of lad- 
ing accepted by the shipper,®? or where the loss re- 
sults as a consequence of the negligence of the party 
properly entitled to delivery.°* If a vessel strands 
on a voyage near her port of delivery, and on being 
released starts back with the intention of delivering 
the cargo back to the consignors, in violation of the 
contract of carriage, the consignees are entitled to 
sue the vessel in admiralty to recover the cargo and 


ignate a good safe port.®2 


[§ 527] c. To Whom; Misdelivery. His proper 
share of the cargo*® must be delivered to the con- 


signee®’* or owner of the goods,*® 


75. Shaw v. Gardner, 
(Mass.) 488. 

76. Shaw vy. Gardner, 12 Gray 
(Mass.) 488; Beard vy. Steele, 34 U. 
CeO Bs (Ont) 743" 

77. Liebes v. Klengenberg, 23 F. 


(2d) 611 [certiorari den 277 U.S. 596, 
48 SCt 559, 72 L. ed. 1006]. 


78. Manson v. Harrison, 2 La. A. 
(Orleans) 95. 


79. Smith v. Lee, 66 Fed. 344, 13 
CCA 506. 


80. McCaughn v. Milliot, 78 Miss. 
976, 29 S 818. 


81. Wordin v. Bemis, 32 Conn. 268, 
85 AmD 255. 


82. Evans v. 
38 L. T. Rep. N 


83. The Pietro G., 38 Fed. 148. 


84 Tarbell v. Royal Exch. Ship- 
PiteeCo., ll UN Yeu lOsed 7 NEE 720 6 
AmSR 350; Brower v. Peabody, 18 
arr ie {rev on other grounds 13 N. 

Spa 4 


“The obligation of the shipowner is 
not only to carry the goods to the port 
of destination but to deliver them 
there to the consignee.” Tarbell v. 
Royal Exch. Shipping Co., supra. 


85. The Boskenna Bay, 40 Fed. 91, 
93, 6 LRA 172 [rev 22 Fed. 662]. 


“The duty of a carrier by water 
towards an owner of goods is not sat- 
isfied until a proper delivery has been 
made to the owner.’ The Boskenna 
Bay, supra. 


86. Brower v. Peabody, 18 Barb. 
599 [rev on other grounds 13 INGE Ys 
121]. And see cases infra this note. 


[a] Customhouse officer (1) on 
board a ship in the discharge of his 
official duty to care for the lawful 
unloading of the cargo, is not, as such, 
authorized to receive the goods; and 
a discharge, with his knowledge and 
assent, is not such a delivery as _re- 
lieves the carrier from liability. Mc- 
Andrew v. Whitlock, 52 N. Y. 40, 11 
AmR 657. (2) But, when the duties 
on dutiable goods are not paid_on 
their arriving at the port of New 
York, under the laws of congress and 
the treasury regulations of that port, 
the customhouse officers are the only 


Base 3 Aspin. 552, 


damages for its nondelivery.®* 


or to one duly 


12 Gray )persons authorized to receive such 


goods on the wharf; and when they 
do so receive them, day or night, the 
liability of the carrier terminates 
(Redmond vy. Liverpool, etc., SS. Co., 
56 Barb. 320 [rev on other grounds 
46 N. Y. 578, 7 AmR 390]); (8) and 
generally where, by the local law and 
usage, dutiable goods imported are re- 
quired to be delivered to the customs 
authorities, who assume the responsi- 
bility of thereafter making delivery 
to the proper person on payment of 
the duty, a delivery by the ship to 
such authorities is a good delivery as 
between carrier and shipper (The 
Asiatic Prince, 97 Fed. 343 [aff 108 
Fed. 287, 47 CCA 325]). 


{[b] Clerk employed by vessel.—If 
a vessel delivers goods on the wharf, 
and gives notice to the consignee of 
its arrival, its liability to the latter is 
not discharged by employing a clerk 
to deliver the cargo to the proper par- 
ties, but it is liable to the consignee 
for a misdelivery by the clerk. The 
Ben Adams, 3 F. Cas. No. 1,289, 2 Ben. 
445. 

{c] Wharf master, wharfinger, or 
wharf company.—(1) Delivery to the 
master of the wharf at the port of de- 
livery does not constitute a delivery 
to the consignee unless the master 
was specially authorized by the con- 
signee to receive the goods, or unless 
his receipt for the property was rati- 
fied (Harkness v. Church, 10 La. Ann. 
64), (2) but the authority of a wharf 
master to receive goods for the con- 
signee may be inferred from the fact 
that the consignee paid to the wharf 
master money advanced by him for 
freight (Harkness v. Church, supra). 
(3) A wharfinger to whom a ship de- 
livers goods with instructions not to 
deliver them to the consignee except 
on payment of freight is agent of the 
ship until the freight is paid, and de- 
livery to him is not delivery to the 
consignee, binding as an acceptance of 
the goods. Williams v. The Columbia, 
1 Wash. T. 95. (4) Delivery by the 
vessel to a wharf company, serving 
as transfer agent of a railroad com- 
pany, is, however, delivery to the lat- 
ter, and the vessel's liability is, there- 
fore, ended. Galveston Wharf Co. v. 
American Grocery Co., (Tex. Civ. A.) 
13 SW (2d) 983. 


[d] Custom of port.—Where a 


Conflicting claims. There being conflicting claims, 
the carrier must, at his peril, deliver to the person 


master signed a bill of lading fot 
goods to be delivered to a transient 
person who had no place of business 
at the port of destination, and the 
master, on arriving, inquired for such 
person, and, being unable to find him, 
delivered to merchants there for him, 
the master, having acted bona fide ac- 
cording to the usage of trade, is not 
liable to the consignor on the bill. 


Mayell v. Potter, 2 Johns. Cas. (N. 
Meg eile 
87. Webb v. Winter, 1 Cal. 417; 


McKeon v. McIver, 18 L. T. Rep. N. 
S. 410) [afi 1h. Ra 6) Pxchs 365740) ae 
Exch. 30, 24 lL: T. Rep. N. S. 5591; 
Ontario Salt Co. v. Larkin, 35 U. C. Q. 
B. (Ont.) 229. 


88. Boera v. Hijos De Jose Taya, 
Solin C:., VOT Mises 2315 SiyiGaNnvasm 
Yokohama Specie Bank y. U. S. Fidel- 
ity, etc: Co., 123:)Wash, 387) (2724P 
564, 216 P 851; London Joint-Stock 
Bank vy. British Amsterdam Maritime 
Agency, 11 Aspin. 571. 


{a] For example, delivery of goods 
to the wrong party. Boera v. Hijos 
De Jose Taya, S. En C., 107 Misc. 231, 
176 NYS 47. 


89. The Thames v. Seaman, 14 
Wall. (U. S.) 98, 20 L. ed. 804; Cali- 
fornia Bank v. International Mercan- 
tile Marine Co., 40 F. (2d) 80. 


90. Israel v. U. S. Shipping Bd. 
Emergency Fleet Corp., 23 F. (2d) 786 
[rev sub nom. The Tuladi, 18 F. (2d) 
627]; The Cabo Villano, 14 F. (2d) 
978 [mod on other grounds 18 F. 
(2d) 220]; The Niagra, 284 Fed. 971 
[aff 297 Fed. 670]; Goepel v. Ham- 


burg American Packet Co., 191 Fed. 
744, 

91. Chandler Motor Car Co. v. 
United Fruit Co., 127 Misc. 432, 216 
NYS 413. 

92. Porter v. Ocean SS. Co., 223 


Mass. 224, 111 NE 864. 


93. MacAndrews, etc., Co., v. U. S., 
23 F. (2d) 667. 


fa] Thus a ship is not liable for 
the loss of a shipment delivered on a 
genuine order stolen from the agent 
of the consignee. MacAndrews, etce., 
Co. ve USS. 225" be Ca) e664 


94. The Eva D. Rose, 153 Fed. 912, 
151 Fed. 704. 
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rightfully entitled.°® Thus, when different parts of 
bills of lading drawn in different sets are presented 
by different holders, although it was formerly held 
that the captain is not concerned to examine who 
has the best right but might deliver the goods on 
any one of them,®® this is not now the rule, but 
the duty is on the master to ascertain the rightful 
owner and deliver to him or to interplead;’* but 
if only one part of the bill of lading be presented, 
and if the master has no knowledge that any other 
part has been indorsed, he may properly and safely 
deliver in accordance with the indorsement and held- 
ing of the part presented, without inquiry as to the 
other;°® and it is not necessary to the effectiveness 
of a conclusive delivery of the goods that more than 
one part of the set should be-indorsed or delivered, 
and, where one part has passed the indorsed title 
to the goods under the assignment to him, it is per- 
fected so far as consecutive delivery can make it 
so as against a subsequent indorsee of another part 
or parts of the set, although the latter may obtain 
actual possession of the goods.®® 


Ratification. The delivery of bills of lading by 
shippers to importers after the latter have wrong- 
fully obtained the goods from the carrier does not 
operate as a ratification of the previous deliveries, 
of which the shippers had no knowledge.* 


[§ 528] d. Failure or Refusal To Deliver. The 
carrier’s primary duty is to earry and deliver, and 
failure or refusal to deliver will render him liable,? 
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unless justified by some legal excuse;* and even 
a carrier who contracted to carry under an agree- 
ment that it should not be liable for loss or damage 
to the goods is liable for failure to deliver, unless 
it shows that such failure was caused by the goods’ 
being lost. The duty to deliver is, however, a duty 
to all the shippers,® and the case cannot be disposed 
of as though plaintiff’s goods were the only goods on 
board;® the extent of the duty must be determined 
by a consideration of all the surrounding cireum- 
stances.’ The act of a carrier in failing, without 
lawful excuse, to deliver the goods constitutes a con- 
version,® and a breach of contract.° 


Abandonment of goods defeats a claim for non- 
delivery thereof.1° 


Penalties. Where the statutes so provide,** fail- 
ure to deliver cargo manifested for delivery at a 
port subjects the carrier to penalties imposed by 
the collector of customs.*? 


[§ 529] e. Failure or Refusal To Receive—(1) In 
General. Consignees cannot, if the weather is rea- 
sonably fit for unloading, decline to receive cargo 
on the ground of adverse weather conditions'* or 
in apprehension of bad weather,’* and a refusal to 
receive cargo after due notice, and after the lapse 
of a reasonable time given the consignee to accept, 
dispenses with the necessity of a formal tender.*® 
If the goods are damaged or deteriorated, the con- 
signee cannot refuse to receive them and then sue 
for conversion, but must accept the tender and claim 


957 Bbatut Va laruleya un Ran Omi. 
594; ‘Hiort yi Bott, LL... 9 Exch. 86, 
43 L. J. Exch. 81; Wilson v. Ander- 
ton, 1 B. & Ad. 450, 20 HCL 555. 


96. Fearon v. Bowers, 1 H. Bl. 364 
note. 


97. Glyn v. East India, ete., Dock 
Cor App.1Casa59 1. 


98. Glyn v. East India, etc., Dock 
Co., supra. 


99. Barber v. Meyerstein, L. R. 4 
ie Sate Lipkt. oC. Pay OO ea ahol a: 
2 C. P. 38)]; Gilbert v. Guignon, 

R. 8 Ch. 16; Caldwell v. Ball, 1 T. 

205, 99 Reprint 1053. 


1. Goepel v. Hamburg American 
Packet Co., 191 Fed. 744. 


2. Herschel Jones Marketing Serv- 
ice .v. U;S:, 32 BY (2d) 5307 Tatsuta- 
ma Kisen Kabushiki Kaisha v. Robert 
Dollar Co., 31 F. (2d) 401; The Hellig 
Olav, 282 Fed. 534 [aff 276 Fed. 556, 
and certiorari den 260 U. S. 735, 43 
SCt 96, 67 L. ed. 488]; Niles-Bement- 
Pond Co. v. Dampkiesaktieselskabet 
Balto, 282 Fed. 235; The Poznan, 276 
Fed. 418; New York, ete., SS. Co. v. 
Guanica Centrale, 231 Fed. 820, 145 

Boschert v. The Wyoming, 
493; The Robert Morris v. 
Williamson, 6 Ala. 50; Wright v. 
Baldwin, 18 N. Y. 428; Insular Govt. 
v. Behn, 35 Philippine 281. 7 


H. 
int 
L, 
des 


[a] Bule applied (1) under the act 
of 1836 (Clay Dig. p 139), giving a 
lien on steamboats or other water 
craft for failure to deliver goods). 
The Robert Morris v. Williamson, 6 
Ala. 50. (2) Where bulky packages, 
one of which was twenty feet long 
and weighed ten tons, were stowed 
away in such manner that they could 
not be found at the first port of call, 


the carrier was negligent. Niles- 
Bement-Pond Co. v. Dampkiesaktie- 
selskabet Balto, 282 Fed. 235. (3) So 


a shipowner is negligent in omitting 


For later cases, developments and changes in the law see Annotations, same title and section number, 


to correct identifying marks on a 
shipment, and adding the mark of an- 
other shipper on the dock receipt. 
Herschel Jones Marketing Service v. 
Us Seyi o auras Ca) 53 0. 


[b] Agent of shipping company is 
liable for nondelivery under statutes 
so providing. Insular Govt. v. Behn, 
35 Philippine 281. 


[ec] Liability as insurer.—<A _ ship, 
constituting a common carrier, is lia- 
ble as an insurer for failure to make 
delivery at the port of destination, un- 
less excused by the terms of the bills 
of lading. The Hellig Olav, 282 Fed. 
534 [aff 276 Fed. 556, and certiorari 
oohit a Uy Svi7357 48 SCt 96;'67 Lied. 


3. Excuses for nonperformance of 
contract generally see supra § 499. 

Act of God; 
§§ 537-538. 


4. Newstadt v. Adams, 12 N. Y. Su- 
per. 43. 


perils of sea see infra 


Limitation of liability by contract 
pane lading generally sée infra §§ 


5. New York, ete., SS. Co. v. Guan- 
fea. Centrale, 231 Fed. 820, 145 CCA 
640. 

6. New York, etc., SS. Co. v. Guan- 
ica Centrale, supra. 


_ 7% New York, ete., SS. Co. v. Guan- 
ica Centrale, supra. 


8. Vanderbilt v. Oceanic SS. Co., 
215 Fed. 886; Barker-Bond Lumber 
Co. v. Pennsylvania R. Co., 74 Misc. 
63). 131 NMS: 624: 


fa] Thus a carrier, refusing to de- 
liver freight without payment of de- 
murrage not due, is liable for a con- 
version. Barker-Bond Lumber Co. v. 
Pennsylvania R. Co., 74 Mise. 63, 131 
NYS 624. 


9. Vanderbilt v. Oceanic SS. Co., 
215 Fed. 886 (holding that such fail- 
ure constitutes both a breach of con- 


tract and a conversion). 


10. The Baltic, 212 Fed. 759. 
[a] What constitutes abandon- 
ment.—The failure of an importer 


who had paid the duty on perishable 
goods, billed to arrive on a designat- 
ed vessel, to adjust with the customs 
officers on the arrival of a part of the 
goods on a later vessel, and the fail- 
ure to remove such goods within a 
reasonable time, were an abandon- 
ment of the goods defeating a claim 
for nondelivery, although a bill of 
lading was not delivered. The Bal- 
tic, 212 Fed. 759. 


11. See statutory provisions; 
case infra note 12. 


12. Smith v. Insular Collector of 
Customs, 37 Philippine 97. 


[a] Appeal from the imposition of 
penalties by the customs collector 
may be taken to the court of first in- 
stance which may hear additional evi- 
dence and render judgment based on 
findings of fact made by it. Smith v. 


and 


Insular Collector of Customs, 37 
Philippine 87. 

13. Liverpool, ete. Steam Co. vy. 
Suitter, 17 Fed. 695. 

fa] Cold weather.—A contention 


| that the consignee was not bound to 


receive a shipment of fruits on a giv- 
en day, because the weather on that 
day was too cold, is untenable where 
other fruit was discharged on such 
day without being injured by frost. 
Liverpool, etc., Steam Co. v. Suitter, 
17 Fed. 695. 


14. The Grafton, 10 F. Cas. 
5,656, Olcott 43. 


15. O’Rourke v. Two Hundred and 
Twenty-One Tons of Coal, 1 Fed. 619. 


— 


No. 


§§ 529-531] 


for the difference in quality or quantity ;16 and, sim- 
ilarly, where the consignees refuse to receive ex- 
cept on conditions which they are not entitled to 
make, they cannot sue for conversion for nonde- 
livery.'’ Refusal by the consignee to receive, made 
before the arrival of the ship, is not in itself a 
std of the contract,'® but a continuing refus- 
al is. 


_[§ 530] (2) Storage of Goods. Where a con- 
signee refuses to receive goods,?® or pay the 
freight,?1 or if they are not called for,?? the car- 
rier must keep the goods for the owner?* or land 
them and store them with a competent third per- 
son, subject to the consignee’s order on performance 
of the conditions,?* or for the account of the own- 
er,”> and having done this it has fulfilled its full 
duty as earrier;?® and, if the consignee is bound 
to receive them, the goods are thereafter at his 
risk.?* Similarly, where consignees do not appear 
to claim goods at the port of discharge, the master 
may still land the cargo without losing his posses- 
sion and control over it, placing the goods in a 
warehouse belonging to or hired for the owners, and 
so preserve his lien,?8 and the consignee will be 
hable for wharfage and other expenses properly in- 
curred in doing so,?° the carrier’s only duty with 
regard to the goods being to use reasonable care 


16. The Timor, 61 Fed. 633. 


(2d) 80. 
Dia PJ ONeS ay htoOuUeh. 5 dox. (D115; 26. 
18. Ripley v. McClure, 4 Exch. 345, Rags, 60 Fed. 
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Knott v. One Hundred Bales of 
634; 
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and prudence ;?° and, if in consequence of the con- 
signee’s failure to appear the goods are lost with- 
out the fault of the carrier, the latter is not liable,?1 
the obligation of the carrier being then that of an 
ordinary bailee.*? If it is impossible to store the 
goods at the port of destination, the master may 
take them to the nearest port where it is possible,°3 
or to such a place as, in his judgment, is most con- 
venient.?4 : 


[§ 531] f. Short Delivery. The carrier is lable 
for a short delivery,®* in the absence of a valid ex- 
ception in the bill of lading,?® unless shrinkage of 
cargo is owing to its own inherent nature and the 
quality of the article itself, and not to any negli- 
gence of the owners of the ship,?* and cannot avoid 
liability by a provision in the bill of lading that . 
weight, contents, and material are unknown;?8 but 
a vessel is not liable for a shortage in the number 
of packages set out in the bill of lading signed by 
the master, although such bill and the cargo rep- 
resented by it have passed to a bona fide purehaser, 
where no fraud is charged, and it is conceded that 
all the cargo actually received on board, or which 
came into the hands of the master, was delivered.?® 
In determining whether there is a shortage of car- 
go, both the consignee’s output count and the intake 
counts as shown by the bill of lading are controlled 


[a] If there is no competent third 
person at the port of discharge, with 
whom the goods can be stored, the 


The (Kathleen master should land the goods at the 


154 Reprint 1245. 
19. Ripley v. McClure, supra. 


[a] Evidence of continuing refus- 
al._—A refusal at any time, unretract- 
ed up to the time of the arrival of 
the vessel, is evidence of a continu- 
ing refusal down to, and inclusive of, 
the time when the consignee is bound 
to receive the cargo. Ripley v. Mc- 
Clure, 4 Exch. 345, 154 Reprint~1245. 


20. The Eddy, 5 Wall. (U. S.) 481, 
18 L. ed. 486; Furness Shipping, etc., 
Co. v. Barber, 6 F. (2d) 779; The Cap- 
tain John, 33 Fed. 927; Wilson v. 
Royal Exch. Shipping Co., 24 Fed. 
815; Scheu vy. Benedict, 116 N. Y. 510, 
22 NE 1073, 15 AmSR 426; Collins v. 
86 N. Y. Super. 518 [aff 63 
N. Y. 1]; Hirsch v. The Quaker City, 
2 Disn. (Ohio) 144. 


{a] Failure to store, resulting in 
loss of the goods, renders the carrier 
liable. 
per. 518 aft 63 INS Yerd]-. 


21. The Adella S. Hills, 47 Fed. 76; 
Fox v. Holt, 9 F. Cas. No. 5,012, 4 Ben. 
278, 36 Conn. 558. 


22. Crawford v. Clark, 15 Till. 561; 
Redmond vy. Liverpool, etc., Steam- 
boat Co., 46 N. Y. 578, 7 AmR 390. 


23. Wilson v. Royal Exch. Ship- 
ping Co., 24 Fed. 815. 


24. See cases supra notes 20-22. 


25. California Bank v. Interna- 
tional Mercantile Marine Co., 41 F. 
(2d) 80; Arthur y. Cassius, 1 F. Cas. 
No. 564, 2 Story 81. 


[a] Bule applied where consignee 
refused to receive the goods. Arthur 
yv. Cassius, 1 F. Cas. No. 564, 2 Story 
81. 


[b] Thus, where salmon is shipped 
on an order bill of lading, the carrier 
is required to store the salmon for the 
owner’s account if unable to find the 
consignee or the indorsee of the bills 
of lading. California Bank vy. Inter- 
national Mercantile Mar. Co., 40 


Collins v. Burns, 36 N. Y.’Su- | 


Mary, 14 F. Cas. No. 7,625, 8 Ben. 165. 


[a] Rule applied.—A ship is not 
bound to land an entire shipment in 
a day; and if landed on different 
days, and the shipper, being notified 
thereof, does not receive the goods, 
and has made no arrangement to se- 
cure payment of the freight, they 
may be stored for safe-keeping. Brit- 
tan v. Barnaby, 21 How. (U.S.) 527, 16 
LWnatere la elle 

27. Knott v. One Hundred Bales of 
Rags, 60 Fed. 634; Chickering v. 
Fowler, 4 Pick. (Mass.) 371. ; 


28. Mors-le-Blanch vy. Wilson, L. 
RR. 81Cl P2273 The Bmersie aR. 6 iP. 


C. 806; Gaudet v. Brown, L. R. 5 
P.°G. 134. 
[a] Late delivery.—Under' the 


Merchant Shipping Acts and Amend- 
ment of 1862 (25 & 26 Vict. c 63) § 
67, a shipowner may land goods when- 
ever the delivery of them to the own- 
er within the proper time has been 
prevented by the force of circum- 
stances, whether the owner is or is 
not to blame. The Energie, L. R. 6 
PCs 0G. 


Waiver, loss, or discharge of lien 
generally see infra §§ 866-867. 


29. Mors-le-Blanch v. Wilson, L. 
R. 8 C. P. 227; Meyerstern v. Barber, 
Tiel, Pp Creo bath ly pk e Cub OGL 
(Gite be Rete oe 3 ould en iv. 
General Steam Nav. Co., 3 F. & F.170. 
But see Stewart v. Rogerson, L. R. 6 
C. P. 424 (holding carrier not éntitled 
to demurrage). 

30. Hudson v. Baxendale, 2 H. & 
N. 575, 27 L. J. Exch. 93; Great West- 
ern R. Co. v. Crouch, 3 H. & N. 183, 4 
Jur. 457, 27 L. J. Exch. 346. 


31. Shirwell v. Shaplock, 2 Chit. 
396, 18 ECL 702. 


32. Chapman vy. Great Western R. 
Co., 5 Q. B. D. 278, 44 J. P. 363. 


33. Fox v. Holt, 9 F. Cas. No. 5,012, 


F.14 Ben. 278, 36 Conn. 558. 


nearest port where such a competent 
party can be found. Fox vy. Holt, 9 
Hae No. 5,012, 4 Ben. 278, 36 Conn. 
oO ° 


34 Gaudet v. Brown, L. R. 5 P. C. 
134 Path Rb) bs Capek bb be 


[a] Refusal to permit landing.— 
Where no application for delivery is 
made and the landing and warehous- 
ing of the cargo at the expense of the 
merchant is forbidden by the authori- 
ties of the port, the captain is not 
justified in destroying the cargo; but 
in the absence of advices he may take 
it to such a place as in his judgment 
is most convenient, and’ may charge 
to the merchant all expenses proper- 
ly incurred. Gaudet v. Brown, L. R. 
SP: Cerise Latins IRS MR Cet aaa. 


35. Bolton Steam Shipping Co. v. 
Crossman, 206 Fed. 183; The Sikh, 
175 Fed. 869 [aff 184 Fed. 990, 107 
CCA 566]; The Seneca, 163 Fed. 591 
[rev on other grounds 172 Fed. 370, 
97 CCA 68]; "The Nora, 14 Fed. 229: 
Sandeman y., Tyzack,) Cle. 2505 (CO, 
[1913] A. C. 680; Montgomery v. 
Hutchins, 10 Aspin. 223; Beard v. 
Steele, 34 U. C. Q. B. (Ont.) 43. 


36. The Seneca, 163 Fed. 591 [rev 
on other grounds 172 Fed. 370, 97 CCA 
68]. 

37. Janney v. Tudor, Co., 8 Fed. 
814. See Glasgow Steam Shipping Co. 
v. Tweedie Trading Co., 154 Fed. 84 
(owners of a vessel are not liable to 
a time charterer for a shortage in de- 
livery of cargo which was received, 
tallied in, and stowed, and also taken 
out by' the charterer’s agents, and 
none of which was lost, jettisoned, or 
used during the voyage, although at. 
the charterer’s request the master 
gave a general receipt for the cargo). 


38. The Nora, 14 Fed. 429. 


Effect of recitals as to weight and 
quantity in bills of lading generally 
see supra § 515. 


39. Maddock v. American Sugar 
Refining Co., 91 Fed. 166. 
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by proof that the hatches were sealed after the 
cargo was in, and opened only by the port wardens 
on the vessel’s arrival, and that there was no op- 
portunity for loss or abstraction;*® and in deter- 
mining a question of shortage of weight of cargo the 
customhouse weight is entitled to superior credit 
as against a subsequent unofficial weight, taken aft- 
er the cargo had been stored for months.*' ,Con- 
signees who have suffered a shortage cannot be com- 
pelled to take, as pro tanto fulfillment of the con- 
tract, a residue of unidentified goods found in the 
vessel.*? 

[§ 532] 4. Deviation and Delay.*? The general 
rule, in the absence of a clear agreement, as to when 
a vessel for hire shall proceed from her port of 
loading is that she is to deliver the goods carried or 
fulfill her engagement within a reasonable time;*+ 
and although it has been held that delay in dis- 
charging through default of the vessel does not en- 
title the charterer or consignee to damages, in the 
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absence of a contract for delivery by a particular 
day, but simply extends the time within which the 
discharge may be made without liability of the 
charterer or consignee for demurrage,*® the gen- 
eral rule is that the carrier is liable for loss caused 
by unjustifiable delay in transportation and deliv- 
ery of the goods,*® and shippers have a lien on the 
vessel for the loss occasioned thereby ;** but while 
it may be the duty of a common earrier receiving 
freight for transportation by rail and beyond the 
seas ordinarily to provide for the clearance of the 
vessel in which the goods are to be shipped, the 
shipper cannot complain of failure to obtain such 
clearance when it is prevented by the nature of the 
shipment.*® Similarly, a bill of lading for the trans- 
portation of goods from one port to another prima 
facie imports a direct voyage,*® unless there is a 
known usage of trade to touch at intermediate 
ports,°° or deviation is permitted in the contract 
of affreightment,®! and an unjustifiable deviation 


40. The Ethel, 59 Fed. 473. 


41. Linklater vy. Howell, 88 Fed. 
526. 
42. Sandeman v. Tyzack, etc., SS. 


Commivotsir A CS 680; 


43. Measure of damages for loss 
caused by deviation or delay see infra 
§ 535. ; 

44. Hostetter v. Park, 137 U.S. 30, 
11 SCt 1, 34 L. ed. 568; Armour Grain 
Co. v. Compagnie Generale Transat- 
lantique, 26 F. (2d) 739 [aff 26 F. (2d) 
(414;~, Lighter..v. U0... S., Shipping Ba. 
Emergency Fleet Corp., 24 F. (2d) 
536; Cohn v. U.S. Shipping Bd., 20 F. 
(2d) 56; Dietrich v. U. S. Shipping 
Bd. Emergency Fleet Corp., 9 F. (2d) 
733, 742; The Gordon Campbell, 141 
Fed. 435; The Prussia, 100 Fed. 484; 
Aristo Hosiery Co. y. Atlantic Coast 
Line R. Co., 129 Mise. 305, 221 NYS 
298. 


[a] Rule applied.—Where a vessel 
stranded outside New York harbor on 
Febr. 6, 1920, a reasonable time for de- 
livery in the city elapsed before 
March 1, 1930. Aristo Hosiery Co. v. 
Atlantic Coast Line R. Co., 129 Misc. 
305, 221 NYS 298, 


[b] Delay held unreasonable.—(1) 
Delay in sailing until March 22, 
after loading cargo on February 25. 
Armour Grain Co. vy. Compagnie Gén- 
érale Transatlantique, 26 F. (2d) 739 
Laff 26 F. (2d) 741]. (2) Delay from 
February 28 and March 8, when car- 
riage contracts were made, to May 6, 
when vessel arrived at shipping port. 
Cohn v. U. S. Shipping Bd., 20 F. (2d) 
56 (holding also that where cotton 
was ready for delivery to the carrier 
on March 30, a reasonable time to 
start the voyage could be not later 
than May 1). 


[ec] Delay held reasonable.—A 
schooner to which soda was delivered 
for shipment in January sailed with 
reasonable dispatch, though it did not 
sail until March. Cavalliotis v. Sev- 
enty-Five Drums of Caustic Soda, 279 
Hed. 109. 


{d] Computation of time.—The 
time for computing a delay in the de- 
livery of cargo does not begin to run 
until completion of the loading. 
Lighter v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 24 F. (2d) 536. 


[e] Notice of delay.—Where the 
contract stipulates a loading date, the 
carrier must show notice to the ship- 
per’s representative of any delay in 


, the sailing date for repair of machin- , 


ery. Armour Grain Co. v. Compagnie 
Générale Transatlantique, 26 F. (2d) 
739 [aff 26 FE. (2d) 741]. 


45. Milburn vy. Federal Sugar Re- 
fining Co., 161 Fed. 717, 88 CCA 577 
[rev 155 Fed. 368]. 


46. The Caledonia, 157 U. S. 124, 
15 SCt 537, 39 L. ed. 644; Lighter v. 
U. S. Shipping Bd. Emergency Fleet 
Corp., 24 F. (2d) 536; Israel v. U. S. 
Shipping Bd. Emergency Fleet Corp., 
23 FE. (2d) 786 [rev sub nom. The Tul- 
adi, 18° HR. (20) 6271; Dietrich vy. US: 
Shipping Bd. Emergency Fleet Corp., 
9 EF. (2d) 733; The Gutenfels, 166 
Fed. 989 [aff 170 Fed. 987, 96 CCA 97]; 
U.S. v. Middleton, 3 F. (2d) 384 [mod 
on other grounds 286 Fed. 548, and 
certiorari den 267 U. S. 603, 45 SCt 
463, 69 L. ed. 809]; La Conner Trad- 
ing, etc., Co. v. Widmer, 136 Fed. 177, 
69 CCA 193; Smith v. Lee, 66 Fed. 
344, 18 CCA 506; Crenshaw v. Pearce, 
43 Fed. 803 [rev 37 Fed. 432]; The 
Zenobia, 30 F. Cas. No. 18,209, Abb. 
Adm. 80; Rathbone v. Neal, 4 La. 
Ann. 563, 50 AmD 579; Ideal Leath- 
er Goods Co. v. Eastern SS. Corp., 
220 Mass. 133, 107 NE 525; Gibb v. 
Allan, 6 Newfoundl. 499. 


[a] Thus: (1) A carrier is liable 
for losses incurred on a shipment of 
cattle through a fall in their market 
value, where the delay is occasioned 
by breach of the warranty of sea- 
worthiness, although such breach was 
due toia hidden defect in the propel- 
ier shaft, not attributable to the car- 
rier’s negligence. The Caledonia, 157 
Dies. (24 eld SOl bone ceo Lasedn Gans 
(2) So a Ship, forced into an inter- 
mediate port for repairs, must make 
them without unnecessary delay to 
proceed to the port of destination, and 
if she wait for orders from the own- 
ers they will be liable for any dam- 
ages from the delay. Rathbone y. 
Neal, 4 La. Ann. 563, 50 AmD 579. 


_ [b] Unreasonable delay in sailing, 
in the absence of a contrary agree- 
ment, may be the basis of a shipper’s 
claim for damages. Dietrich v. U. S. 
Shipping Bd. Emergency Fleet Corp., 
2 Ed) iis3s: 


[c] Delay in presenting manifest. 
—A delay of the master to present 
to the custom house officers at the 
port of consignment a proper mani- 
fest, by which delay the owner of 
goods shipped on board is unable to 
pass them through the custom house, 
is a neglect of his duty as master, 


for which the vessel is responsible. 
The Zenobia, 30 F. Cas. No. 18,209, 
Abb. Adm. 80. 


Measure of damages see infra § 535. 


47. The J. C. Stevenson, 17 Fed. 
540; Hatton v. The Melita, 11 F. Cas. 
No. 6,218, 3 Hughes 494. 


[a] Rule applied (1) although the 
delay was owing to the fact that the 
vessel was attached and sold in ad- 
miralty proceedings after the cargo 
was loaded. Hatton v. The Melita, 11 
F. Cas. No. 6,218, 3 Hughes 494. (2) 
In such case the shippers were not 
obliged to remove the cargo at once 
on the attachment where they had 
reason to believe from the representa- 
tions of the master that the vessel 
would be released and proceed on her 
voyage, nor were they obliged to re- 
move their goods after the sale and 
ship them by another vessel, where 
it appeared that no time could be 
gained thereby. Hatton v. The Meli- 
ta, supra. 


{b] Thus, where cattle were actu- 
ally laden on board a vessel under a 
contract of shipment, and the ship 
obtained the benefit of the contract, 
the shipper has a lien for such ex- 
pense as may have been incurred for 
keeping the cattle during the period 
of delay arising from the failure of 
the vessel to arrive and receive the 
cattle at thle date provided in the con- 
Bets The J. C. Stevenson, 17 Fed. 


Gien of shipper for performance of 
contract generally see supra § 498. 


48. Farmers’ L. & T. Co. v. North- 
ern Pac. Co., 112 Fed. 829 [rev on the 
ground that the carrier had not been 
sufficiently diligent in seeing that the 
vessel cleared and was therefore lia- 
ble for resulting damage 120 Fed. 873, 


57 CCA 533 (aff 195 U. S. 439, 25 Sct 
84, 49 L. ed. 269)]. 
49. Lowry vy. Russell, & Pick. 


(Mass.) 360. 


50.: Thatcher v. McCulloh, 23 F. 
Cas. No. 13,862, Olcott 365. 


51. Blank v. U. S., 13 F. (2d) 394; 
ek as v. Myrick, 9 Md. 118, 66 AmD 


[a] Agreement to abide by mas- 
ter’s opinion.—Parties to a bill of lad- 
ing having agreed to accept the mas- 
ter’s opinion of the possibility or 
safety in discharging cargo at its des- 
tination may not question his action, 
based on judgment exercised in good 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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renders the carrier liable for the delay®2 and de- 
prives him of the benefit of an insurance clause in 
the bill.2*% The master may, however, deviate where 
stress of weather makes it apparently necessary for 
a reasonable mariner to lay in,®? or to make neces- 
sary repairs,°* or in putting into port and delay- 
ing where he has reasonable fear of damages from 
capture by enemies,°® and the same rule applies to 


delay caused by actual capture;** 


not render the owner liable to the shipper’s agents 
where the latter had no property at risk in the 


venture.°? 
Excuse for delay.®§ 


faith and in a reasonable manner. 
Blank v. U. S., 13 F. (2d) 394 (hold- 
ing that the master, ordered by a man 
in uniform not to discharge cargo at 
a port, because under martial law, 
and to proceed to a different port, 
acted in good faith and in a reason- 
able manner in proceeding to such 
port). 


Construction of deviation clauses in 
contract of affreightment see supra § 
493. 


$2. Hurlbut. -v. ‘TBurnure, 76 Fed. 
58iahafe Sill Med: 208) 26.E€CA 335] 5 
Schwarzchild v. National SS. Co., 74 


Fed. 257; Robinson v. Holst, 96 Ga. 
19, 23 SE 76; Thorley v. Orchis SS. 
Co., [1907} 1 K. B. 660; McIver v. 


Tate Steamers; [1903] 1 K. B. 
Davis v. Garrett, 6 Bing. 716, 8 L. J. 
CAPOs Sa 2580 4a Mec ng DAV SL aveV,. 
Rep. 524,19 ECL 321; Ellis v. Turner, 
8 T.'R. 531, 5-Rev. Rep. 441, 101 Re- 
print 1529. 


5214. Rosenberg v. U. S. Shipping 
Bd. Emergency Fleet Corp., 7 F. (2d) 
893. 5 


53. Wilcox v. Five Hundred Tons 
of Coal, 14 Fed. 49. 


[a] Rule applied.—The fact that 
other vessels made the passage does 
not ipso facto render the vessel liable 
for the delay, but the question is 
whether the master was in point of 
fact guilty of negligence in wintering 
the vessel there in view of the tem- 
pestuous weather and other surround- 
ing circumstances. Wilcox v. Five 

- Hundred Tons of Coal, 14 Fed. 49. 


54. The Malcolm Baxter, Jr., 20 F. 
(2d) 304 [aff sub nom. France v. 
French Overseas Corp., 277 U. S. 3238, 
48 SCt 516, 72 L. ed. 901]; Rathbone 
v. Neal, 4 La. Ann. 563, 50 AmD 579. 


55. The Teutonia, L. R. 4 P. C. 171, 
Aq) Tide Adm. 5 i926... avep.N. oS. 
48, 8 Moore P. C. N. S. 411, 20 Wkly. 
Rep. 421, 17 Reprint 366; The San 
Roman, L. R. 2 P. C. 301, 1 Aspin. 603, 
AQatpe dee Adm: 46,280. 0. Rep. N.S: 
381, 21 Wkly. Rep. 393. 


56. Dunn v. Bucknall, [1901] 2 K. 
B. 614. 
57. U.S. v. Middleton, 3 F. (2d) 


884 [mod on other grounds 286 Fed. 
548, and certiorari den 267 U. S. 603, 
45 SCt 463, 69 L. ed. 809]. 


58. Excuse for nonperformance of 
contract generally see supra § 499. 


59. American Steel Co. v. Trans- 
marine Corp., 36 F. (2d) 246. 


60. See cases infra this note. 


[a] Freezing of canals or rivers 
(1) excuses the delay of a_common 
carrier by water (Grammer SS. Co. v. 
Richardson, 37 F. (2d) 366; Bowman 
‘vy. Teall, 23 Wend. (N. Y.) 306, 35 
AmD 562), (2) and justifies the ves- 


aXcu The extent of the carrier’s 
obligation to a consignee of goods is to use reason- 
able efforts to make an early delivery with such 
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is liable. 


but delay does 
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facilities as the port affords,°® and delay in trans- 
portation and delivery may be excused by the cir- 
cumstances of the case,®° in which event no lia- 
bility therefor attaches to the earrier;*! but where 
there is no valid excuse for the delay®? the carrier 
Wrongful cancellation®® 
ment®* of sailing is not within the benefit of excep- 
tions excusing a reasonable delay. 


Restraint of princes. 
carrier from liability for loss resulting from “ar- 
rest or restraint of princes, rulers, or people” relate 


or postpone- 


Stipulations exempting the 


to future restraints®® and not to those already in 


effect.®* 
exemption.°* 


sel’s remaining during the winter ina 
place of safety (Grammer SS. Co. v. 
Richardson, supra); (3) but the car- 
rier is bound to exercise ordinary 
forecast in anticipating the obstruc- 
tion (Grammer SS. Co. v. Richard- 
son, supra; Bowman vy. Teall, supra) 
(4) and must use the proper means to 
overcome it (Grammer SS. Co. v. 
Richardson, supra; Bowman Vv. 
Teall, supra) (5) and to send the 
goods forward as soon as the obstruc- 
tion is removed (Bowman vy. Teall, 
supra), (6) and, in the meantime, 
must take due care of the property 
(Bowman y. Teall, supra). 


[b] Low stage of water.—(1) 
When from the low stage of water a 
steamer cannot take a whole ship- 
ment of cotton, and the shipper is so 
informed, but taking all she can car- 
ry she returns for the rest, which 
nothing shows could by other means 
have been transported any sooner, the 
steamer is not liable (Pearl .River 
Nav. Co. v. Douglass, 7 La. Ann. 631); 
(2) and where the officers of a steam- 
boat navigating a river have done ev- 
erything required by reasonable care 
and skill in such navigation, neither 
the vessel nor her owners are liable 
for damage resulting to freigh'ters 
from delay caused by the grounding 
of the boat (Levy v. The Great Re- 
public, 15 F. Cas. No. 8,302, 2 Woods 
33. But see Broadwell v. Butler, 4 
Fed. Cas. No. 1,910, 6 McLean 296, 
Newb. Am. 171 Fholding that the sub- 
sidence of the water in a river, pre- 
venting a boat from passing up the 
falls with its cargo, is not, in the ab- 
sence of a usage to the contrary, 
within any of the reasons which ex- 
cuse a carrier for the failure to de- 
liver goods within a _ reasonable 
time]). (3) But where the river, in 
the meantime, is navigable by smaller 
boats, the master is not excused for 
delaying to transport the merchan- 
dise until the river was navigable by 
his own boat. Collier v. Swinney, 16 
Mo. 484. 


[c] Risk of capture.—An appre- 
hension of capture founded on cir- 
cumstances calculated to affect the 
mind of a master of ordinary cour- 
age, judgment, and experience will 
justify delay in the prosecution of a 
voyage; and a ship is not answerable 
in a suit under the Admiralty Court 
Act (1861) § 6, for damage to cargo 
caused by such delay. The San Ro- 
Man, Maw. dees CN304: 


[d] Unusual congestion of port 
and unusual financial and industrial 
conditions prevailing there at the time 
so excuses a delay in discharging as 
to give neither the shipper nor the 
carrier valid claims for damages 
against the:other. Koppel Industrial 
Car, etc., Co. v. Baltimore SS. Co., 287 
Fed. 203 [aff 299 Fed. 158]. 


[e] Vis major.—When a charter 


Unauthorized restraints imposed by sub- 
ordinate government officials are not within the 
Where the contract is made during 


party is silent as to the time within 
which the cargo is to be unloaded at 
the port of destination, the contract 
implied by law is that the shipowner 
and the charterer shall each perform 
his part, and neither is answerable for 
delay caused by vis major. Ford v. 
Cotesworth, L. R. 5 Q. B. 544. 


61. See cases supra note 60. 
62. See case infra this note. 
{a] Inability to procure full cargo 


does not justify canceling sailing so 
as to avoid liability for delay. Cohn 
v. U. S. Shipping Bad., 20 F. (2d) 56. 


63. Cohn y. U.S. Shipping Bd., su- 
pra. 


64. Cohn v. U. S. Shipping Bd., su- 
pra. 


[a] Words “prevented in any case 
from going in said steamer,” as used 
in bill of lading provisions designed 
to relieve the carrier from responsi- 
bility for delay, do not include wrong- 
ful cancellation or postponement of 
sailing, or a breach of the obligation 
to prove a steamer and transport and 
deliver the cotton with reasonable 


promptness. Cohn v. U. S. Shipping 
1sxilhg PAO) AME (XCD) ES, (Sule 
65. Rotterdamsche Lloyd vy. Gosho 


Co., 298 Fed. 443 [certiorari den 266 
U. S. 621, 45 SCt 99, 69 L. ed. 472]. 


66. Rotterdamsche Lloyd v. Gosho 
Co., Supra. 


67. Northern Pac. R. Co. v. Ameri- 
can Dradinge-Co;., 195 Us Ss 439) 25, S6t 
84, 49 L. ed. 269; Brunner y. Webster, 
Ge Seiler cukendndee 


{a] Mistake as to contraband na- 
ture of cargo.—Where a bill of lading 
for shipment of lead exempted the 
carrier from liability for loss arising 
from restraint of princes, rulers, or 
people, and there was no embargo 
against lead as contraband of war, 
but a subordinate government official 
refused to permit the ship to clear 
with lead aboard, and the captain un- 
loaded the lead and proceeded forth- 
with, but a short time later higher 
officials rescinded the mistaken order 
of such subordinate, the ship’s failure 
to transport the lead did not arise 
from “restraint of princes, rulers, or 
people” and such clause did not ex- 
empt the carrier from liability for 
damages due to detention of the lead. 
Northern Pac. R. Co. v. American 
Trading Co., 195 U. S. 439, 25 SCt 84, 
49 L. ed. 269. 


{b] Mistaken belief that rice ex- 
cluded under health regulation.—Rice 
was shipped at Rangoon on board de- 
fendants’ steamship for carriage to 
Galatz under bills of lading which 
contained the exception “‘arrest or re- 
straint of princes, rulers and people.” 
On June 18, the ship being then at 
Beyrout, defendants were informed 


382 [58 C.J.] 
existence of a state of war the clause as to restraint 
of princes will be construed as contemplating ex- 
emption from loss caused by actual physical re- 
straint,°> and not as exempting from loss due to 
the carrier’s refusal to carry contraband.®® Com- 
mandeering of ships by the government in time of 
war is a risk within exceptions as to restraint of 
prinees.’° 

War conditions. Stipulations as to war conditions 
operate to relieve the carrier from lability for loss 
or damage resulting therefrom,7! unless it is shown 
that the earrier was at fault.72 Under exceptions 
excusing the carrier for delay if occasioned by “con- 
ditions of war or hostilities, actual or threatened,” 
such as render it unsafe for vessels to sail, a revo- 
lution in the country of destination, confined to a 
portion thereof distant from the port of destina- 
tion, will not excuse delay.7? Under exceptions ex- 
empting the carrier from lability for damages re- 
sulting from failure to operate ships during war, the 
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carrier will not be liable where, in good. faith and 
reason, it refuses to carry cargo contracted for ship- 
ment subject to the war clause;’* but to serve as 
an excuse the refusal to carry goods under the war 
clause must be based upon actual conditions reason- 
ably inducing belief that the voyage cannot be safe- 
ly eompleted.*® 


[§ 533] 5. Remedies of Shipper’®—a. General 
Rules; Procedure. Where goods shipped on board 
were not delivered, the holder of a bill of lading 
has a remedy in admiralty against the master on 
his undertaking™? or generally against the owners 
of the vessel in personam,’® against the vessel in 
rem,’® or in tort against one not a party to the 
contract who procures the obligor to break it.8° A 
carrier under a subcontract with the carrier con- 
tracting with the shipper to transport the goods is 
not, however, liable to the shipper for damages for 
failure to perform its contract.s! The general rules 


by a Government official at Galatz 
that the importation of rice from Ran- 
goon into Roumania was prohibited 
by the law of that country, and that 
if the ship came to Galatz the dis- 
charge of the rice would not be per- 
mitted. The law of Roumania did not, 
in fact, prohibit the importation of 
rice. On June 23, by the orders of 
defendants and contrary to the ex- 
pressed wish of plaintiffs, the in- 
dorsees of the bills of lading, the 
ship proceeeded to London, where the 
rice was discharged and sold at a loss. 
It was held that defendants were not 
justified in treating the contract as 
being, on June 23, impossible of per- 
formance, and were liable in damages 
for the nondelivery of the rice at Ga- 


latz. Brunner=v.. Webster, 5’ Com. 
CAST EEOni Ome Wear vee a die 

68. Balfour v. Portland, etc., SS. 
Co., 167 Fed. 1010. 

69. Balfour y. Portland, etc., SS. 
Co., Supra. 


[a] Contract to carry contraband. 
—‘‘In the light of these facts, the 
purpose to carry the flour of the libel- 
ants, notwithstanding the war condi- 
tions prevalent, becomes perfectly 
manifest. The contract was one, in 
purpose and effect, to carry contra- 
band of war. Now, having entered in- 
to such a contract with that intent 
and purpose in view, what is the sig- 
nificance and intendment of the clause 
referred to? It can hardly be von- 
tenaced that such intendment and sig- 
nification should be the same as 
where the contract was made prior to 
the time that any such war condi- 
tions arose, or not in anticipation 
thereof. If it can bear such a con- 
struction, the contract has made it 
optional with the respondent to car- 
ry or not as it might see fit from mo- 
tives of its own, regardless of the 
fact that its purpose and intent was 
to carry, notwithstanding the dangers 
incident to the traffic or on account of 
the war. I am impressed that it ecan- 
not bear that construction, but that 
when the clause ‘arrest or restraint 
of princes, rulers, or people’ was in- 
troduced in the contract to carry not- 
withstanding the war eonditions, the 
idea thereby voieed was that there 
must be actual and absolute arrest, 
and by that means a restraint of 
princes, and that it was not intended 
that anticipated or threatened inter- 
ference with shipping should avail to 
anrul the contract, when such condi- 
tions were then actually prevalent.” 


Balfour v. Portland, ete., SS. Co., 167 
Fed. 1010, 1019. 


70. Vacuum Oil Co. vy. Luckenbach 
SS. Co., 275 Fed. 998. 


71. Israel v. Luckenbach SS. Co., 6 
BF. (2d) 996 [rev 286 Fed. 749]. 


{a] Cancellation of contract.—Un- 
der a contract of affreightment made 
in war time, conditioned on the con- 
tinuanece of the steamship company’s 
service and the sailing of its steam- 
ers, and providing that, if at any time 
in its judgment conditions of war 
made it unsafe or imprudent for its 
vessels to sail, it might cancel the 
contract, the loss of some of its ves- 
sels sunk by the enemy and the req- 
uisition of the remainder by the gov- 
ernment, leaving it none available for 
the service, held to justify its cancel- 
lation of the contract. Israel  v. 
Luckenbach SS. Co., 6 F. (2d) 996 
[rev 286 Fed. 749]. 


72. Cohn vy. U. S. Shipping Bd., 20 
F. (2d).56; Aron vy. Luckenbach SS. 
Co., 282 Fed. 937. 


[a] Requisition of ship with res- 
ervation of use.—Under shipping con- 
tract providing against liability for 
loss or delay resulting from war, the 
requisition of the carrier’s steamers 
by the shipping board did not author- 
ize refusal to take cargo, where it 
was accompanied with an express res- 
ervation to the owner of the use of 
the ship until specific demand was 


made. Aron v. Luckenbach SS. Co., 
282 Fed. 987. 
73. Cohn yv. U. S. Shipping Bd., 20 


F. (2d) 56. 


[a] Revolution confined to Berlin, 
and Subsequently suppressed, did not 
excuse failure to sail on time for 
Bremen. Cohn v. U. S. Shipping Ba., 
20 F. (2d) 56. 


74. Compagnie de Trefileries, etc. 
v.. Prance; ete.,.SS:-Co., 192"App. Div. 
709, 188 NYS 169 [aff 233 N. Y. 596, 
135 NE 932). , 


_{a] lustration.—Where a _ ship- 
ping company operating seven ves- 
sels, six American and one British, 
which latter it was forbidden to take 
into the Mediterranean, agreed to 
transport copper to Italy, and the con- 
tract contained a war clause, giving 
the company an option to caneel any 
contract when hostilities should make 
it improvident for vessels to sail, and 
the company, after losing vessels in 


the Mediterranean, declined to make 
further voyages, held that, where it 
carried some of the copper which it 
had agreed to carry, and offered to 
transport copper on the vessel last 
sailing for Mediterranean port, there 
can be no recovery for breach. Com- 
pagnie de Trefileries, etc. v. France, 
ete. SS. Coy L925 App. Div. 709; ess 
ee, 169° [aff 233° Ni Yo 596, 135. NE 
32]. 


75. Cohn. v. 
20 F. (2d) 56. 


76. Remedies for breach of con- 
tract of affreightment generally see 
supra § 500. 


U. S. Shipping Bd., 


77. The Leonidas, 15 Fk. Cas. No. 
8,262, Olcott 12. 

78. The Leonidas, supra. But see 
The Poznan, 276 Fed. 418 (holding 


owner of vessel not party to contract 
with shipper not liable for breach 
thereof). 


79. The Leonidas, 15 F. Cas. No. 
8,262, Olcott 12. 


80. The Poznan, 276 Fed. 418. 


[a] Owner of chartered ship (1) 
is liable in tort to shippers, where 
it ordered the master to return with 
the ship to port of shipment withouv 
discharging cargo, as required by bills 
of lading issued by charterer (The 
Poznan, 276 Ped. 418), (2) and such 
owner Cannot argue as against ship- 
pers that the charterer would have 
returned independent of any order 
by the owner, and would have caused 


equal loss to shippers (The Poznan, — 


supra). 
81. Vital v. Kerr, 297 Fed. 959 
[certiorari den 265 U. S. 592, 44 Sct 


637, 68 L. ed. 1196]. 


[a] Rule applied.—(1) Where a 
steamship line from Haiti to New 
York controlled the routing of coffee 
under a contraet with the shipper, a 
line from New York to Burope in 
carrying shipments acts only as a 
subcontractor, and is not liable to 
a shipper for damages for failure to 
transport from New York. Vital v. 
Kerr, 297 Fed. 959 [certiorari den 
265 U. S. 592, 44 SCt 637, 68 L. ed. 
1196]. (2) The fact that the line to 
Europe paid freight brokerage to the 
line from Haiti is not inconsistent 
with the view that the line from 
mes A Ee the agent of the shipper 
and not an agent of the BK 
line. Vital v. Kerr, supra. bas 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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governing actions for loss or injury to the goods 
earried*? apply to actions by shippers against car- 
riers by water for damages arising out of breach 
of the duty to transport and deliver, for example, 


82. See infra §§ 790-819. 
83. See cases infra this note. 
[a] Thus: (1) Where a steamboat 


contracted in Wheeling, Va., to carry 
merchandise to Cincinnati, part of 
which only was delivered in Cincin- 
nati, and in an action against ti 
boat by name for nondelivery, the 
boat was seized under the water craft 
law in Ohio, although she belonged 
to another state, it was held that the 
proceeding was to enforce a contract, 
and hence the remedy was applicable 
to any boat within the Ohio jurisdic- 


tion, regardless of the question of 
nonresident ownership. The Steam- 
boat Baltimore v. Levi, 12 Oh. Dee. 


(Reprint) 314, 2 Handy 30. (2) Un- 
der the provisions of a statute with 
relation to steamboats, in a proceed- 
ing against a boat for failure to de- 
liver goods under a contract of af- 
freightment, it does not matter where 
the contract was made. If violated 
within the waters of the state the 
party injured can have his remedy if 


he can have the boat seized under a 
warrant properly issued. Baker v. 
The Milwaukee, 14 Iowa 214. (3) Civ. 


Code art. 312, fixing the time at which 
a ship is considered to have made a 
voyage, refers alone to the privileges 
given, by the articles which precede 
it, to creditors upon a ship, and does 
not govern the time when a shipner 
may bring an ordinary action, asking 
no privilege, for the failure to deliver 
goods. Pitkin v. Rousseau, 14 La. 
Ann, 511. 


What law governs: 


Construction and effect of contract of 
affreightment generally see supra 
490. 


Lien of shipper see supra § 498, 
84. See case infra this note. 


{a] Tort action.—It is not neces- 
sary to make all of the joint owners 
of a boat parties to an action to re- 
cover of the owners of a boat for nexs- 
lect to deliver bank-notes received 
by. the boat for carriage, for the ac- 
tion is based on a breach of the cus- 
tomary duties of carriers, and is an 
action in tort. Orange County Bank 
vy. Brown, 3 Wend. (N. Y.) 158. 


85. See cases infra this note. 


[a] Requisites and sufficiency of 
complaint.—(1) Complaint under Dig. 
(1835) p 102, concerning boats and 
vessels, for nondelivery of goods ship- 
ped under a contract of affreightment, 
must allege that suit was commenced 
within six months after the cause of 
action accrued (Perpetual Ins. Co. v. 
The Detroit, 6 Mo. 374);.''(2) -but'a 
complaint against a steamboat, filed 
under the statute, for nondelivery of 
goods shipped under a contract of af- 
freightment, need not describe the 
property with any greater degree of 
particularity than is set out in the 
bill of lading (Camden v. The Geor- 
gia, 6 Mo. 381). (3) In a consignee’s 
action against a steamship carrier, 
who delivered goods to a wrong party, 
a complaint alleging ‘delivery of the 
goods to the carrier, issuance of a 
bill of lading, a démand for the goods 
by the consignee, and the carrier’s 
failure to deliver, to the consignee’s 
damage, although appropriate to a 


recovery for breach of contract, is’ 


sufficient in view of the carrier’s ad- 
mission during the trial of misdeliv- 
ery of the goods, to establish a con- 
version despite failure to use the word 
“converted.” Boera v. Hijos De Jose 
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faye: S. En C., 107 Misc. 231, 176 NYS 
ie 


[b] Plea of “not guilty” in a suit 
on a contract against a steamboat 
for nondelivery of goods shipped is 
bad, since the plea must correspond 


to the nature of the complaint. Er- 
skine v. The Thames, 6 Mo. 371. 

86. See eases infra this note. 

fa] Accounting for goods.—(1) 


The burden is on the vessel, where 
all the cargo taken on board is not 
delivered, to account for it. Tygert 
Co. v. The Charles P. Sinnickson, 24 
Fed. 304. (2) So where a libel al- 
leges that three hundred and three 
bales of cotton were shipped on board 
a steamer to be carried to New York, 
and that a bill of lading therefor was 
signed by the agents of the vessel, 
and that seven of the bales were not 
delivered, the burden of proof was on 
the vessel to show that the bill of lad- 
ing was signed for bales of cotton that 
were never received on board (The 
Saragossa, 21 F. Cas. No. 12,336, z 
Ben. 544), (3) and in an action against 
the owners of a ship to recover for 
the nondelivery of a part of the cargo 
placed on board, it is incumbent on 
such owners to show that the missing 
cargo was placed with the other part 
of the cargo upon the wharf 
which had been selected for the de- 
posit of libelant’s goods (Carey v. At- 
kins, 5 F. Cas. No. 2,399, 6 Ben. 562). 
(4) Where a carrier takes goods, giv- 
ing a receipt excluding liability “for 
the dangers of navigation, fire, colli- 
sion, or delivery, except to land goods 
on dock or pier,’ and fails to deliv- 
er them to the consignee, the burden 
is upon it to show that the goods were 
landed on the dock or pier. Brown- 
ing v. Goodrich Transp. Co., 78 Wis. 


391, 47 NW 428, 23 AmSR 414, 10 
LRA 415. 
{b] Authority to issue bills.—The 


question of the agent’s authority to 
issue bills of lading is a question for 
the jury, upon which plaintiff had 
the burden of proof. Cunard SS. Co. 
v. Kelley, 115 Fed. 678, 53 CCA 310. 


{c] Failure to deliver at destina- 
tion.—The burden is upon the party 
seeking to recover for failure to de- 
liver merchandise by boat to prove 


that fact. 'The Galena v. Beals, 4 
Wis. 91. 
{d] Delivery of goods for carriage. 


—In an action by a shipper for non- 
delivery of goods, the burden rests 
upon plaintiff to prove delivery of the 
goods to defendant for carriage. 
Cunard SS. Co. v. Kelley, 115 Fed. 
678, 58 CCA 310; The Galena v. Beals, 
5 Wis. 91. 


[e] MNotice.—-The burden is on the 
vessel, in an action against it for al- 
leged failure to deliver goods, which 
the ship had in fact discharged, but 
which the consignee had not received, 
to show that notice was given to the 
consignee of the place where the ship 
was to discharge. The Prince Albert, 
19 F. Cas. No. 11,426, 5 Ben. 386. 


{[f] Excuse for nonperformance or 
delay.—(1) A steamship company, 
failing to deliver a cargo as agreed, 
has the burden of justifying its fail- 
ure to perform the contract. New 
York, etc., SS. Co. v. Guanica Cen- 
trale, 231 Fed. 820, 145 CCA 640. (2) 
So an owner, sued by the shipper for 
delay, due to the taking of a piece 
of machinery for use in another of 
the owner’s vessels, has the burden 
of justifying the delay (U.S. v. Mid- 
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the rules relating to what law governs in enforcing a 
contract,** or the rules relating to the parties,’* 
pleading,*® presumptions and burden of proof,®® and 
admissibility,s* and weight and sufficiency’® of the 


dleton, 3 F. (2d) 384 [mod 286 Fed. 
548, certiorari-den 267 U.S. 603, 45 SCt 
463, 69 L: ed. 809]); (3) and thus the 


owner, sued for delay because: of re- 


pairs, is bound to show that repairs 
were necessary, that the approximate 
time therefor could not have been as- 
certained before the bill of lading 
was signed, that the work of repair 
was entered on and transacted with 
due diligence, and the part of the de- 
lay for which it could not fairly be 
held answerable, if part of the delay 
was excusable, and part not excusa- 
ble (U.S. v. Middleton, supra). 


87. See case imfra this note. 
fa] Evidence held admissible.— 
Under the general issue defendants 


may show, in an action for nondeliv- 
ery of freight, that the goods deliv- 
ered by plaintiff were shipped by an- 
other person, who took a bill of lad- 
ing therefor. Evart v. Lowndes, 5 


La. Ann. 426. 
88. See cases infra this note. 
[a] Preponderance of proof.— 


Where different weights are put in 
evidence on a elaim for short delivery, 
the greater cannot be adopted with- 
out preponderating proof. Haton v. 
Neumark, 33 Fed. 891. 


[b] Evidence held sufficient to: (1) 
Exonerate the ship as against @ 
charge of short delivery. Struver v. 
The Roderick Dhu, 23 F. Cas. No. 
13,552. (2) Make a question for the 
jury as to whether it was negligence 
to dock at a port, in view of quaran- 
tine regulations making it necessary 
to discontinue rest of voyage. New 
York, ete., SS. Co. v. Guanica Cen- 
trale, 231 Fed. 820, 145 CCA 640. (3) 
Prove that the shippers’ agents ex- 
pected immediate shipment when they 
put cotton on-board vessel. U. S. v. 
Middleton, 3 F. (2d) 384 [mod 286 
Fed. 548, and certiorari den 267 U. S. 
603, 45 SCt 463, 69 L. ed. 809]. (4) 
Show delivery of the goods to the per- 
son entitled to receive them. The 
Ione v. Davis, ‘13 F. Cas. No. 7,058. 
(5) Show that a bank held bills of 
lading and drafts covering shipments 
wrongfully delivered as collateral se- 
curity for shipper’s outstanding in- 
debtedness. Bank of California, N. 
A. v. International Mercantile Mar- 
ine Co., 40 F. (2d) 80. (6) Show that 
presence of ice in a river did not, 
under the circumstances, render the 
vessel guilty of negligence in start- 
ing the voyage. Philadelphia, etc., R. 
Co. v. Peale, 185 Fed. 606. (7) Sus- 
tain a verdict for plaintiff in an ac- 
tion for damages from defendant 
steamboat company’s unreasonable 
delay in receiving and forwarding a 
quantity of wheat which it had con- 
tracted to carry for plaintiff. Bridge- 
port Milling Co. v. Columbia, etc., 
Steamboat Co., 85 Wash. 3386, 148 P 6. 


{c] Evidence held insufficient to: 
(1) Prove quantity put on board. 
The Daniel Burns, 56 Fed. 605, 6 CCA 
49 [aff 52 Fed. 159]. (2) Prove de- 
livery of goods for carriage. Cunard 
SS. Co. v. Kelley, 115 Fed. 678, 53 
CCA. i310: (3) Show that the car- 
rier had received the goods claimed 
in the libel to have been received and 
lost by him. Stuart v. Boyer, 23 F. 
Cas. No. 13,553. (4) Prove a short- 
age. The Seguranca, 68 Fed: 1014; 
Starin’s City, etc., Transp. Co. v. The 
Daniel Burns, 52 Fed. 159 [aff 56 Fed. 
605]; North Shipping Co. v. Rank, 
43 T. lL. R. 82. (5)' Show that the 
vessel did not receive the quantity 
of goods receipted for. Bolton Steam 
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evidence introduced. A party’s acceptance of the 
cargo with knowledge that there has been a devia- 
tion or delay does not constitute a waiver of his 
right of action for damages.*°® 


[§ 534] b. Damages®’—(1) Nondelivery or Mis- 
delivery. The general rules governing the measure 
of damage for loss of, or injury to, cargo®! apply 
to actions for failure on the part of the carrier to 
deliver according to the contract of affreightment.°? 
Thus, in an action against a carrier for the nonde- 
livery of a cargo, the measure of damages is the 
value of the articles at the port of delivery,°* less 
whatever the cargo owner would have been obliged 
to pay to get them,®* with interest from the time 
the delivery ought to have been made.®® On a libel 
for not delivering according to the bill of lading, 
the measure of damages is the value of the cargo 
less the freight charges;°® and if, on reaching port, 
the master refuses to deliver the goods until he has 
been paid excessive charges and the consignee, after 
tendering what was due, notifies the master that he 
abandons the goods to the vessel, the consignee is 
entitled to recover from the vessel the value of the 
goods less the lawful charges.°* Where but a por- 
tion of the cargo stated on a false bill of lading 
was actually shipped, and the owner of the vessel 
is not shown to have been a party to the fraud, the 


Shipping Co. v. Crossman, 206 Fed. Cash 
1833. The. Saragossa, 21, F. Cas. No. 
12,336, 2 Ben. 544. (6) Prove delay 
because of repairs reasonable. U. S. 
v. Middleton, 3 F. (2d)' 384 [mod 286 
Fed. 548, certiorari den 267 U. S. 603, 
45 SCt 463, 69 L. ed. 809]. See Cosio 
v. New York, etc., SS. Co., 32 Porto 
Rico 865. (7) Show negligence which 
gives a lien in admiralty on the ves- 
sel for nondelivery of cargo in ac- 
cordance with the contract. The Eva 
D. Rose, 151 Fed. 704, 153 Fed. 912. 
(8) Sustain a libel charging that the 
master of a vessel had converted the 
cargo, refusing to deliver it. The 
Treasurer, 24 F. Cas. No. 14,159, 1 
Sprague 473. (9) Overcome the prima 
facie case made by a bill of lading 


ganshire, 
226; 

Nith, 
36 Fed. 383, 


5,789; 


[a] 


[b] 
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(2d) 416; 
v. Ocean SS. Co., 215 Fed. 886, 132 CCA 
The Tangier, 44 Fed. 692; The 
13 Sawy. 368 [aff 
13 Sawy. 481]; 
way v. The Griffin, 
Boera v. Hijos De Jose Taya 
S. En CG., 107 Misc. 231, 176 NYS 47. 


Rule applied.—Upon a short- 
age in the delivery of a cargo of fruit, 
consisting of boxes of many grades, 
of different values, libelant is entitled 
to the value of the particular grade ER 
to which his fruit belonged, ; 
grade of the missing fruit is identified. 
The Tangier, 44 Fed. 692. 


Misdelivery 
cargo was not delivered to the per- 


36 Fed. 86, 
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only damages to be found in an action in rem against 
the vessel are for the nondelivery of the cargo 
shown to have -been put on board.°’ The counsel 
fees of a repleyin suit by the shipper to recover the 
cargo are not to be included in the damages assessed 
in the action for nondelivery,®® but the assessment 
of damages will be postponed until the replevin 
suit shall be determined.t If the owner of a cargo 
of a sunken vessel raises it, after notice to the owner 
of the vessel, the expense of such raising, with in- 
terest, may be allowed as damages in a suit for non- 
delivery. The carrier, having knowingly and false- 
ly represented that goods were being carried on the 
vessel, loses the benefit of a valuation clause in the 
bill? and cannot set it up to reduce damages for 
failure to deliver.? 


Refusal of consignee to receive. Where the mas- 
ter by his agreement with the shipper is to deliver 
the cargo at a certain port, but upon his arrival 
there the consignee refuses to receive it, and the 
master, instead of landing the cargo and storing 
it for the shipper’s benefit at such port, carries it 
to another port, and sells it, the measure of dam- 
age, In an action by the shipper to recover dam- 
ages for the nendelivery by the master, is the actual 
value of the cargo at the port where the master 
agreed to deliver it at the time when it might have 


Vanderbilt | if the grade of the missing fruit is 


not established by any marks or num- 
bers, through the failure of the bills 
of lading to specify the marks and 
numbers, the custom of merchants 
should be adopted of giving the aver- 
age value per box of the whole cargo. 
The Tangier, 44 Fed. 692. 


94 The Cabo Villano, 
220 [mod 14 F. (2d) 978]. 


[a] For example, freight and cus- 
toms duties. The Cabo’ Villano, 18 
(2d) 220 [mod 14 F. (2d) 978]. 


95. The Cabo Villano, supra; The 
Nith, 36 Fed. 86, 13 Sawy. 368 [aff , 
36 Fed. 383, 13 Sawy. 481]. 


96. Atlantic, ete., Guano Co. ‘vy. 


Green- 
10); ha Cas. No? 


LSRE saa) 


if the 


(1) where the 


signed by the master of a vessel as 
to the number of bags of coffee re- 
ceived on board at a loading port, 
corroborated by the testimony of the 
charterer’s agent and others having 
occasion to keep track of such num- 
ber. Dowgate S. 8S. Co. v. Arbuckle, 
158 Fed. 179. 


89. Cohn v. U. S. Shipping Bd., 
20 F. (2d) 56; Thatcher v. McCulloh, 
23 EF. Cas. No. 13,862, Olcott 365. 


[a] Thus (1) the acceptance of the 
cargo by a consignee, with knowledge 
that there has been a deviation of 
the vessel during the voyage, does 
not deprive him of a right of action 
for any special damages which he 
may have sustained because of the 
deviation on account of depreciation 
of market prices (Thatcher v. McCul- 
loh, 23 F. Cas. No. 13,862, Olcott 365), 
(2) and so a shipper’s acceptance of 
the carrier’s delayed performance of 
an ocean carriage contract is not a 
waiver of his right of action for dam- 
ages (Cohn v. U. S. Shipping Bd., 
20: B. (2d) 56). 


90. Measure of damages for breach 
of contract of affreightment general- 
ly see supra §§ 501-502. 


91. See infra §§ 820-828. 


92. See cases infra this section. 
93. The Cabo Villano, 18 &. (2a) 
220 [mod 14 F. (2d) 978]; The Cardi- 


son entitled thereto, but to a stranger, 
is within the rule (The Cabo Villano, 
18 F. (2d) 220 [mod 14 F. (2d) 978]); 
(2) and so, where a steamship con- 
verts goods by delivering them to 
the wrong party, the consignee is en- 
titled to recover their market value 
(Boera v. Hijos De Jose Taya S. Bh 
C.,, 10%, Mise, 2315 176 NwSa47. 


[c] Cost in open market.—Where 
a shipowner refuses to deliver a part 
of a cargo of lumber after the law- 
ful freight has been paid, the ship- 
per is entitled to buy lumber in the 
open market to make up the deficien- 
cy and to recover its cost from the 
carrier. Vanderbilt v. Ocean SS. Co., 
215 Fed. 886, 132 CCA 226. 


{aj Market value or invoice val- 
ue.—The market value, instead of the 
invoice value as provided by the bill 
of lading, will be considered the meas- 
ure of damages for misdelivery where 
counsel for libelant has so stipulated. 
The Cardiganshire, 9 F. (2d) 416. 


[e] Agreed selling price.—In the 
absence of proof of the market val- 
ue, damages for misdelivery will be 
based on the agreed selling price to 
consignee. The Cabo Villano, 18 F. 
(2d) 220 [mod 14 F. (2d) 978]. 


[f] Exact value unascertainable.— 
Upon a shortage in the delivery of a 
cargo of fruit, consisting of boxes 
of many grades, of different values, 


The Robert Center, 2 F. Cas. No. 630; 
The Boston, eishy Cash iNomis67 dene 
Lowell 464. 


[a] Goods landed at wrong wharf. 
—The Boston, 3 F. Cas. No. 1,671, 1 
Lowell 464. 


[b] Agreed value.—Failure of the 
master to deliver cargo in accordance 
with the terms of the bill of lading 
renders the vessel liable for the 
agreed value less freight and charges. 
Atlantic, etc., Guano Co. v. The Rob- 
ert Center, 2 F. Cas. No. 630. 


97. Hoxsie v. The Reuben Doud, 
46 Fed. 800. : 


98. The Alice, 12 Fed. 496. 


99. The Boston, 3 F. Cas: No. 1,- 
671, 1 Lowell 464. 


1. The Boston, supra. 


[a] Rule applied where a master 
failed to deliver a cargo according to 
the terms of his contract, the vessel 
was libeled in admiralty, and there- 
after the shipper replevied the cargo. 
The Boston, 3 Cas., Not 4), 67a 
Lowell 464. 


2. The Sunswick, 28 F. Cas. No. 
13,625, 5 Blatchf. 280. 

3. Olivier Straw Goods Corp. vy, 
Osaka Shosen Kaisha, 42 F. (2d) 717. 


4 Olivier Straw Goods Corp. vy. 
Osaka Shosen Kaisha, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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been landed, deducting all duties and charges and 
treight for the voyage.® 


Time of accrual. The earrier’s lability for a 
wrongful delivery should be fixed as of the time it 
made it possible for the person receiving the goods 
to do so, although the actual delivery was later.® 


[§ 535] (2) Deviation or Delay. In the ordinary 
ease of deviation or delay by a common earrier in 
delivering goods, the measure of damages is the dif- 
ference in their market value at the time when ac- 
tually delivered and when they should have been 
delivered,’ with interest* from the date the damages 
were certainly calculable® or from the date the lia- 
bility became fixed to satisfaction of the decree.!® 
The damages are to be reckoned on the basis of the 
market value of the goods when they are discharged 
on the wharf, and not when they arrive in port, 
and the measure of damages is not changed by a 
stipulation in the bill of lading that the shipowner 
is not to be liable in any case for more than the 
invoiced or declared value of the goods, the purpose 
of which is only to fix the outside limit of liability.?? 


SHIPPING 


[58.G@.J.] 385 
The value of the goods'* or expenses incurred by 
a party in preparation and assertion of its claim! 
are not properly to be considered in fixing the 
amount of the damages; and loss incurred through 
breach of the shipper’s contract of sale to a third 
person 1s not a proper element of damages where 
the shipper has been awarded damages based on the 
market value of the goods when they should have 
been delivered.!® 


Damages for detention. In addition to the differ- 
ence in market values'® the owner of goods delayed 
in transit has been held entitled to compensation 
for their detention,'? that is, interest on the value 
of the goods after deducting freight, commissions, 
and other expenses which the shipper is bound to 
pay from the time they should have been delivered 
until settlement is made.*§ 


Special damages for delay in delivery with refer- 
ence to which the parties have not contracted are 
not recoverable;** and thus special damages will 
not be allowed unless the carrier had notice of the 
special use to which the goods were to be put,?® 


5. Arthur v. The Cassius, 1 F. Cas. 
No. 564, 2 Story 81. 


6. Bank of California, N. A. v.-In- 
ternational Mercantile Marine Co., 40 
EF. (2d) 80. 


7. The Iossifoglu, 32 F. (2d) 928; 
The President Arthur, 28 F. (2d) 391; 
Armour Grain Co. v. Compagnie Gen- 
erale Transatlantique, 26 F. (2d) 739, 
[aff 26 F. (2d) 741]; Transmarine 
Corps ve Levitt, 25 F. (2a) 275; Gen- 
eral, Hide, ete.; Corp..v. U.S., 24 © 
(2d) 736; Israel v. U. S. Shipping Bd. 
Emergency Fleet Corp., 23 F. (2d) 
786 [rev sub nom. The Tuladi, 18 F. 
(2d) 627]; U. S. Shipping Bd. Emer- 
gency Fleet Corp. v. Florida Grain, 
ete., Co., 20 £.-(2d) 583 [rev-3 F. (2d) 
314 (rev 300 Fed. 169)]; The Malcolm 
Baxter, Jr., 20 F. (2d) 304 [aff sub 
nom. France v. French Overseas Corp., 
QiG@@@esesn oe, 49 SCtyoL6, V2 led. 
901]; Cohn v. U. S. Shipping Bd., 20 
em (2d) 56; U.S. v. Middleton; 3 F. 
(2d) 384 [mod on other grounds 286 
Fed. 548, and certiorari den 267 U.S. 
603, 45 SCt 463, 69 L. ed. 809]; The 
Gutenfels, 166 Fed. 989 [aff 170 Fed. 
937, 96 CCA 97]; The Styria, 101 Fed. 
728, 41 CCA 639 [mod 186 U. S. 1, 2 
SCtans i460. ned. 0271 Swikt cv. 
Furness, Withy & Co., Inc., 87 Fed. 
345: Schwarzchild v. National SS. Co., 
74 Fed. 257; The City of Para, 44 Fed. 
689; Holland v. Seven Hundred and 
Twenty-Five Tons of Coal, 36 Fed. 
784; The Giulio, 34 Fed. 909; The Suf- 
folk, 31 Fed. 835; The Golden Rule, 9 
Fed. 334; Schmidt v. The Pennsyl- 
vania, 4 Fed. 548; Smith v. Whitman, 
13 Mo. 352; Gibb v. Allan, 6 New- 
foundl. 499. - 


“The measure of damages is the 
difference between the actual value 
of the shipment when it arrived, 
. . . and what it would have been 
worth if it had arrived on an ordinary 
voyage as routed.” General Hide, 
etc., Corp. v. U. S., 24 F. (2d) 736, 738. 


[a] Rule applied.—(1) In an _ac- 
tion for wrongful detention. The Suf- 
folk, 31 Fed. 835. (2) As to goods 


usually sold afloat, as raw sugar. The 
Tossifoglu, 32 F. (2d) 928 (holding 
that the shipper was entitled to the 
difference between the prices quoted 
on the days the sugar should have 
been and was discharged, although 
the prices for the five-day period be- 
tween arrival in port and discharge 


[58 C. J.—25] 


were based on sales for delivery there- 
after, the prices not being affected 
by the precise day of delivery). (3) 
Where a sailing vessel left New Or- 
leans bound for Bordeaux on Aug. 16, 
1917, and put in to Havana for re- 
pairs which were completed so that 
the vessel was ready to resume its 
voyage on Jan. 14, 1918, but was pre- 
vented from going to Bordeaux by an 
embargo, and sailed instead to New 
York, the shipper’s measure of dam- 
ages is the difference between ‘the 
value. of goods, had they arrived at 
Bordeaux on a straight voyage leay- 
ing New Orleans Aug. 16, 1917, and on 
a voyage leaving Havana Jan. 14, 
1918. The Malcolm Baxter, Jr., 20°F. 
(2d) 304 [aff 277 U. S. 328, 48 SCt 516, 
72 iL. ed. 901]. 


[b] Stoppage in  transitu.—(1) 
Where the master of a vessel refuses 
to deliver goods shipped under a bill 
deliverable to the order of the ship- 
per, in consequence of directions re- 
ceived from the shipper to stop the 
goods, which stoppage is subsequent- 
ly withdrawn by the shipper, the ves- 
sel is liable in rem to the holder for 
the value of the bill of lading in- 
dorsed by the shipper, for the dam- 
ages sustained by a fall in value of 
the goods between the time of demand 
and the time of actual delivery 
(Schmidt v. The Pennsylvania, 4 Fed. 
548); (2) and if, in consequence of 
the refusal to deliver, the holder of 
the bill of lading loses the benefit of a 
sale which he had made of the goods 
to arrive, and of which he had notified 
the master of the vessel at the time 
of demand, the measure of damages 
is the difference between the price at 
which such sale was made and the 
market price at the time of the actual 
delivery by the master (Schmidt v. 
The Pennsylvania, supra). 


8. The Iossifoglu, 32 F. (2d)_ 928; 
U. S. Shipping Bd. Emergency Fleet 
Corp. v. Florida Grain, etc., Co., 20 
BU (2d)°583 [rev 3 EB. (2d) 314, 300 
Fed. -169]; U. S. v. Middleton, 3 F. 
(2d) 384 [mod on other grounds 286 
Fed. 548, and certiorari den 267 U.S. 
603, 45 SCt 463, 69 L. ed. 809]. 


[a] Interest on aggregate sum of 
damages is collectible where the ship- 
per or consignee is awarded damages 
for detention in addition to the differ- 
ence in the market value at the time 
the goods were actually delivered and 


when they should have been delivered. 
The Lossifoglu, 32 F. (2d) 928. 


9. Transmarine Corp. v. Levitt, 25 
BE. (2d) 275. 


10. U.S. Shipping Bd. Emergency 
Fleet Corp. v. Florida Grain, etc., 
Co., 20 F. (2d) 583 [rev 3 F. (2d). 314, 
300 Fed. 169]. 


[a] Rate.—An allowance of eight 
per cent interest on recovery against 
the Shipping Board Emergency Fleet 
Corporation for a negligent delay in 
shipment is improper under Suits in 
Admiralty Act (1920) § 3. U.S. Ship- 
ping Bd. Emergency Fleet Corp. v. 
Florida Grain, ete., Co., 20 F. (2d) 
583 [rev 3 F. (2d) 314, 300 Fed. 169]. 


11. The Iossifoglu, 32 F. (2d) 928. 


[a] Where discharge takes several 
days, in the absence of a provision in 
the shipping documents that the dam- 
ages should be calculated with regard 
to the market price on the last day of 
landing cargo, the daily market price 
should be applied to each day’s de- 
ee’ The Lossifoziu; = 32 Es (2a) 


12:. The (Styria, 10l Wed t728, 4k 
CCA 639 [mod 186 U.S. 1, 22, SCt 731; 
46 L. ed. 1027]. 


13. Lee Line Steamers v. Tucker, 
112 Ark. 301, 165 SW 961. 


14. Middleton v. U. S., 286 Feu. 
548 [mod on other grounds 3 F. (2d) 
384 (certiorari den 267 U. S. 6038, 45 
SCt 463, 69 L. ed. 809)]. 


15. Middleton v. U. S., supra. 

16. See supra text and note 7. 

17. The Iossifoglu, 32 F. (2d) 928. 
18. The Iossifoglu, supra. 

19. American Steel Co. v. Trans- 


marine Corp., 36 F. (2d) 246; Earn 
Line SS. Co. vy. Manati Sugar Co., 269 
Fed. 774. 


20. U.S. Shipping Bd. Emergency 
Fleet Corp. v. Florida Grain, etc., 
Co., 20 F. (2d) 583 [rev 3 F. (2d) 314, 
300 Fed. 169]; Holland v. Seven Hun- 
dred and Twenty-Five Tons of Coal, 
36 Fed. 784. 


[a] Notice to ship broker is insuf- 
ficient, such brokers not being agents 
of the vessel. Holland v. Seven Hun- 
dred and Twenty-Five Tons of Coal, 36 
Fed. 784. 
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which notice must have been given under such cir- 
cumstances as to make it a term of the contract that 
such damages are to be met in case of breach.** 


Uncertain or speculative claims for damages will 


not be allowed.?? 


[§ 536] D. Loss of, or Injury to, Cargo*?*—l. 


21. Holland v. Seven Hundred and 
Twenty-Five Tons of Coal, supra. 


22. Middleton v. U. S., 286 Fed. 548 
[mod on other grounds 3 F. (2d) 384 
(certiorari den 267 U. S. 6038, 45 SCt 
463, 69 L. ed. 809)]; The Gentleman, 
10 F. Cas. No. 5,324, Olcott 110 [rev 
on other grounds 10 F. Cas. No. 5,323, 
1 Blatchf. 196]. 


[a] Loss of prospective business. 
—Middleton v. U. S., 286 Fed. 548 
[mod on other grounds 3 F. (2d) 384 
(certiorari den 267 U. S. 603, 45 SCt 
463, 69 L. ed. 809) ]. 


[b] Where no time is fixed for de- 
livery of the cargo, a claim for com- 
pensation because of the depressed 
state of the market when the goods 
were delivered, compared with its 
condition when it was alleged they 
ought to have arrived, is too specula- 
tive and vague to be made a ground 
for adjudging damages. The Gentle- 
man, 10 F. Cas. No. 5,324, Olcott 110 
{rev on other grounds 10 F. Cas. No. 
5,323, 1 Blatchf. 196]. 


23. Liability of shipper to vessel 
or owner for shipment of dangerous 
goods see supra § 416. 


24. See Carriers § 129 et seq. 


25. Contractual exemption from 
liability of carrier by water see infra 
§ 602 et seq. 


26. Statutory exemption from lia- 
bility of carrier by water see infra 
§ 541 et seq. 


27. Shiability for act of God see 
infra § 537. 


28. U.S.—The Lady Pike, 21 Wall. 
1, 22 L. ed. 499; The Maggie Ham- 
mond v. Morland, 9 Wall. 435, 19 L. 
ed. Vives, La Tourette, v. Burton, 1 
Wiaill. vase 1 7 er ed) 6095 NClifton uve 
Sheldon, 1 Black 494, 17 L. ed. 155; 
The Niagara v. Cordes, 21 How. 7, 
16 L. ed. 41; The Willdomino, 300 
Fed. 5 [certiorari granted sub nom. 
The Willdomino vy. Citro Chemical Co., 
266 U. S. 597, 45 SCt 98, 69 L. ed. 460, 
certiorari dism sub nom. Convoy SS. 
Co. v. Pfizer, 270 U. S. 641, 665, 46 
SCt 2055 70) Iu. ed. 776, aff 272 Uses. 
718, v4 (SCt 261) 7 1- Lived. 491] 4 She 
Gualala, 178 Fed. 402, 102 CCA 548; 
Bradley v. Lehigh Valley R. Co. 153 
Fed. 350, 82 CCA. 426 [aff 145 Fed. 
Ames Mercantile Co. v. Kimball 
SS. Go:;, 125 Fed. 332; The Prussia, 88 
Fed. 531 [aff 93 Fed. 837, 35 CCA 625]; 
The Queen, 78 Fed. 155 [aff 94 Fed. 
180, 36 CCA 185 (rev on other grounds 
130) US: 49, 21 SCt. 278) 45° LL. ed. 
419)]; Tygert Co. v. The Charles P. 
Sinnickson, 24 Fed. 304; The Colina, 


19 Fed. 131; The Centennial, 7 Fed. 
601; May v. The Powhatan, 5 Fed. 
375; Citizens’ Bank v. Nantucket 


Steamboat Co. 5 F. Cas. No. 2,730, 2 


Story 16; Crosby v. Grinnell, 6 F. 
Cas. No. 3,422; The Flash, 9 F. Cas. 
No. 4,858, Abb. Adm. 119; Hoboken 


Land, ete., Co. v. The Sunswick, 12 F. 
Cas. No. 6,552; The Reeside, 20 F. 
Cas NOw mle Sie ceosumIn. 5,611. eee Dine) 
Shand, 21 F. Cas. No. 12,702, 10 Ben. 
294; Tompkins v. The Dutchess of 
Ulster, 24 F. Cas. No.. 14,087a. 


Ala.—Garey v. Meagher, 33 Ala. 
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Liability of Carrier in General. 
to common carriers of goods generally** that, im 
‘the absence of special contract,?° or statutory pro- 
visions to the contrary,?® they are liable for loss or 
destruction of, or injury to, such goods, not ocea- 


[$§ 535-536 


The rule applicable 


sioned by act of God?? or of the public enemy is 


630; Jones v. Pitcher, 3 Stew. & P. 
135,024, Ani) 716: 


Cal.—Stockton Lumber Co. vy. Cali- 
fornia Nav., ete., Co., 10.Cal. A. 197, 
101 P 541. 


Conn.—Hale v. New Jersey Steam 
Nav. Co., 15 Conn. 539, 39 AmD 398; 
Williams v. Grant, 1 Conn. 487, 7 AmD 
235; Richards v. Gilbert, 5 Day 415. 


Hawaii.—Asegut v. King, 2 Hawaii 
Weise 


Ky.—Robertson y. Kennedy, 2 Dana 
430, 26 AmD 466. 


Mo.—Hill v. Sturgeon, 28 Mo. 323; 
Chouteau v. The St. Anthony, 16 Mo. 
216; Daggett v. Shaw, 3 Mo. 264, 25 
AmD 439. 


N. J.—Mershon v. Hobensack, 22 N. 
J. i372 Patt 234Ns J ee 580i: 


N. Y.—Wheeler v. Oceanic Steam 
Nav. Co., 125'N. Y¥..155, 26 NE 248, 21 
AmSR 729; Guiterman v. Liverpool, 
ete ~iSS. Cor) 83 Ney. pope Buel, ave 
Ellerman, ete., SS. Co., Ltd., 212 App. 


Div. 1836, 207 NYS 678; Merrick? v. 
Brainard, 38 Barb. 574 [aff 34 N. Y. 
208];' EY Gerli & Co}, Inehivs Come 


pagnie Generale Transatlantique, 132 
Misc. 752, 230 NYS 282, 284; King v. 
Lenox, 19 Johns. 235; Elliott v. Ros- 
sell, 10 Johns. 1, 6 AmD 306; Schief- 
felin v. Harvey, 6 Johns, 170, 5 AmD 
206; Colt v. McMechen, 6 Johns. 160, 
5 AmD 200. . 


Oh.—Pumphry v. Steamboat Par- 
kersburgh, 2 Oh. Dec. (Reprint) 356, 
2 WestLMonth 492. 


Philippine.—Tan Chiong Sian v. In- 
chausti Co., 22 Philippine 152. 


Ss. C—Smyrl v. Niolon, 18 S. C. L. 
421, 23 AmD 146; Ewart v. Street, 18 
SiC. iwi 5i, 238 AmDalseis Harrington 
v. Lyles, 11 S. Cc. L. 88; Barnwell v. 
Hussy, 8 1S. Cosle  11l4s  MeClurest ave 
Hammond, 1S. Cc. L. 99, 1 AmD 598. 


Tenn.—Turney v. Wilson, 7 Yerg. 
340, 27 AmD 515; Craig vy. Childress, 
Peck 270, 14 AmD 751. 

/ 


Tex.—Houston, ete., 
Dwyer, 29 Tex. 376. 


Va.—Friend v. Woods, 6 Gratt. (47 
Va.) 189, 52 Amb 1193" Murphy  v. 
Staton, 3 Munf. (17 Va.) 239. 


Wash.—Sunny Point Packing Co. v. 
Alaska SS. Co., 115 Wash. 81, 196 P 


2. 


Eng.—Forward v. Pittard, 1 T. R. 
27, 33, 99 Reprint 953; The Freedom, 
IR 3. POs OA: 


“By the settled law, in the absence 
of some valid agreement to the con- 
trary, the owner of a general ship, 
carrying goods for hire, whether em- 
ployed in internal, in coasting, or in 
foreign commerce, is a common car- 
rier, with the liability of an insurer 
against all losses, except only such 
two irresistible causes as the act of 
God and public enemies.” Liverpool, 
etce., Steam Co. v. Phenix Ins. Co., 129 
U.S: 397), 43%, 9°SCt 4695 32.1. ‘ed: 788. 


[a] Public policy.—‘I cannot but 
deem every relaxation of the common 
law in relation to the duties and re- 
sponsibilities of the owner of carrier 


Nav. Co. v. 


applicable to carriers by water.?® 


Similarly, the 


ships to be founded in bad policy, 
and detrimental to the general in- 
terests of commerce.” The Reeside, 
20 F. Cas. No. 11,657, 2 Sumn. 567. 


{[b] Discussion of rule—(i) “A 
carrier of goods by water, like a car- 
rier by land, is an insurer and, al- 
though no actual blame is imputable 
to it, is absolutely liable in the ab- 
sense of a special contract or statute 
limiting its liability, for all damage 
sustained by the goods intrusted to its 
care, unless the damage is occasioned 
by the act of God, the public enemy, 
the port authority, the fault of the 
shipper, or the inherent nature of the 
thing shipped.” The Willdomino, 300 
Fed. 5 [certiorari granted sub nom. 
The Willdomino vy. Citro Chemical Co., 
2GGutW. Ss D9, Lo Sct 98, 169m Me meas 
460, certiorari dism sub nom. Convoy 
SS. Co. v. Pfizer, 270 U. S. 641, 665, 46 
SCt 205, 70 LL. ed. 776, aff 272 U.S. Tus, 
47 SCt 261, 71:L. ed. 491]. (2) “The 
reason of the severe accountability of 
common carriers is, because their pos- 
session of the cargo makes it an easy 
matter for them to take or purloin 
the goods; and as easy to get up a 
pretended accident or misfortune, and 
pass it off as the cause of the loss. 
In like manner, it is easy for a carrier, 
choosing as he may his own agents, 
time, and place, to confederate with 
robbers. It is for these considerations 
that the law, proceeding on the moral 
principle of prudent prevention, cuts 
off the temptation of pecuniary gain, 
and makes the carrier liable for all 
losses, unless they occur through the 
depredations of public enemies, or 
some act of Providence, against which 
human strength and care can not 
guard. The sudden shifting of the 
channel, or the recent introduction of 
a hidden sawyer or snag, which are 
among the natural incidents of our 
rivers, have been, when unknown, al- 
ways holden within the latter excep- 
tion. But, with these exceptions, the 
carrier’s undertaking is to deliver his 
cargo at the destined port, or be an- 
Swerable. If he does not so deliver it, 
he must pay the value in money; and 
then he is entitled to freight, just as 
if he had delivered the specific goods.” 
Patton v. Magrath, 23 S. C. L. 159, 162, 
31 AmD 552. 


[ec] Capsizing of vessel. Hoboken 
Land, etc., Co. v. The Sunswick, 12' 
HY. Cas. No. 6,552. 


_[d] Effort to save vessel.—A car- 
rier undertaking to take lumber from 
a schooner and place it on its barge 
and convey it to a designated point 
cannot relieve itself from liability by 
showing that a loss occurred because 
of the act of the crew of the schooner 
in an honest although mistaken ef- 
fort to save the barge which had been 
left by the carrier for the night with- 
out a watchman. Stockton Lumber 
Co. v. California Nav., etc., Co., 10 
Wal AL Oye diene tole 


{[e] Failure to keep vessel free of 
water.—The Centennial, 7 Fed. 601 
(damage to a cargo of sugar which 
may have occurred through a neglect 
to pump out the ship, or through a 
clogging of the limbers by coal 
dust, or by sugar, or by both coal dust 
and sugar). See The D. Harvey, 139 


*By JOHN DRYDEN WINDSOR (§§ 536-540). 


For later cases, developments and changes in the law see Annotations, same title and section number 


a, 
4 
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carrier by water is not liable for loss or injury oe- 
casioned by act of God®® or the public enemy,?° 
or which is due to the fault of the shipper,?! or 


2 


consignee as owner,*? or the inherent nature, qual- 
ities, or defects of the goods carried,®* or from their 
having been shipped in an unfit condition,?4 or in 
Improper containers,**® or which is necessarily inci- 
dent to water carriage and in no way occasioned by 
On the other hand, a carrier is, in the 


his fault.?6 


Fed. 755 (holding that a vessel is lia- 
ble for damage to a cargo of cement 
which was received in good condition, 
but was lumpy and set when deliv- 
ered, due to its having been wet, in 
the absence of explanation of the 
manner in which it became wet). 


[f] Insufficient ventilation.— 
Where there was no inherent defect in 
the cargo damaged and _ insufficient 


ventilation was afforded, it was held 
to be immaterial whether the ship- 
owner was chargeable with neglect, 
default, or improvidence, when he did 
not sustain the defense of dangers of 


vee sea. The Freedom, L. R. 3 P. C. 
{g] Theft (1) of goods while in 


the carrier’s hands renders him liable 
for the loss (The Saratoga, 20 Fed. 
869; The Belfast v. Boon, 41 Ala. 50, 
40 Ala. 184, 88 AmD 761 [holding that 
robbery is no defense to a common 
carrier by water on an inland river 
for the loss of goods; and that this 
principle was not changed by:-the act 
of congress which declared robbery on 
any river where the tide ebbs and 
flows to be piracy, which would be a 
good defense for the lost goods]), (2) 
although there be no fault or negli- 
gence imputed to him (Schieffelin v. 
Harvey, 6 Johns. (N. Y.) 170, 5 AmD 
206). (3) Thus plundering by a cus- 
tomshouse officer having charge of a 
vessel is within the risks assumed by 
the owner under a bill of lading. 
Schieffelin v. Harvey, Anth. N. P. (N. 
PY Sali Oe 


{h] When carrier employs tow. 
boat to tow his vessel, and (1) by the 
negligence of those in charge of the 
towboat damage is done to the cargo, 
and the carrier has not in his contract 
excepted such risks, he is liable to the 
owners of the property. Merrick v. 
Brainard, 38 Barb. 574 [aff 34 N. Y. 
208]. (2) The rule is of course of 
greater force where the owner of the 
tug is the owner of the tow. Bradley 
v. Lehigh Valley R. Co., 153 Fed. 350, 
82 CCA 426 [aff 145 Fed. 569]. 


{i] Unfit drinking water for cattle. 
—The Colina, 19 Fed. 131. 


29. See infra § 537. 


30. Hedricks v. The Morning Star, 
18 La. Ann. 353; The Teutonia, L. R. 
4 P. C. 171, 17 Reprint 366; The San 
Roman) lio Hh. ob) Po iC. 301; “Russell +v. 
IWieman, L7% CC: By N, S. 1638) d12 HCE 
163. 


[a] King’s enemies.—‘‘The excep- 
tion is introduced for the benefit of 
the carrier, who says, ‘I will under- 
take to carry the goods in my ship, if 
I am not prevented by the enemies of 
my Sovereign.’”’’ Russell v. Niemann, 
17. Gp BY INDS.4163,0113> BCL 168, 144 
Reprint 66. 


31. See The Mississippi, 76 Fed. 
375 (holding that the carrier is not lia- 
ble for damage to stearine by rain 
when marked as “tallow,” although 
the place of discharge was not suffi- 
ecient for the storage of stearine). 


32. The Annie Harjes, 45 Fed. 900. 


33. Clark v. Barnwell, 12 How. (U. 
Scie momin med Uso; Che Catering 
Gerolimich, 43 F. (2d) 248; The Hog 


‘Cas. No. 8,740a. 
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ercise ordinary 


Inland water 
to the earrier’s 
inland as well 


Island, 43 F. (2d) 248; Callister v. 
U. S. Shipping Bd. Merchant Fleet 
Corp., 21 F. (2d) 447; The Muskegon, 
10 F. (2d) 817; The Goyaz, 281 Fed. 
259 [aff 3 F. (2d) 553 (certiorari den 
267 U. S. 594, 45 SCt 230, 69 IL. ed: 
804)]; The Prussia, 88 Fed. 531 [aff 
93 Fed. 8387, 35 CCA 625]; Choate v. 
Crowninshield, 5 F. Cas. No. 2,691, 3 
Cliff. 184; Ordt v. Ocean Steam Nay. 
Co., 18 F. Cas. No. 10,551; Nugent v. 
Smith, 45 0 JCP. 69 viirev fb iCaiP. 
Derg ys Internationale Guano en 
Superphosphaat-werken ~ v. Macan- 
drew, [1909] 2 K. B. 360; Williams v. 
Lioyd, W. Jones 179, 82 Reprint 95; 
Blower v. Great Western R. Co., L. R. 
7C. P. 655, 662; Oyler v. Merriam, (N. 
S.) [1923] 1 DomLR 602. 


34. The Muskegon, 10 F. (2d) 817; 
The Goyaz, 281 Fed. 259 [aff 3 F. (2d) 
553 [certiorari den 267 U. S. 594, 45 
SCt 230, 69 L. ed. 804)]; The Barcore, 
[1896] P. 294; The Ida, 2 Aspin. 551. 
See Choate v. Crowninshield, 5 F. Cas. 
No. 2,691, 3 Cliff. 184 (damage result- 
ing to a cargo of cotton in bales, 
from moisture of the contents of the 
bales received previous to the time of 
lading, which could not have been dis- 
covered by the master. The vessel 
was in all respects seaworthy, and 
there appeared to be no want of ordi- 
nary care, skill, and energy on the 
part of the master to protect the goods 
against such injury while on board 
the vessel); Ordt v. Ocean Steam 
Nawi\'Co.,/ 18) BirCass Nov 10551 “(rib- 
bons packed damp whereby they be- 
came discolored). 

[a] Effect of receipt in “good or- 
der and condition.’”—The Tromp, 
[1921 Po 337. 


35. Nelson v. Stephenson, 12 N. Y. 
Super. 538; Revilla Fish Products Co. 
v. American-Hawaiian SS. Co., 77 


Wash, 49, 13% P 337. 


86. Baxter v. Leland, 2 F. Cas. No. 
1,124, Abb. Adm. 348. See Crosby v. 
Grinnell, 6 F. Cas. No. 3,422 (ap- 
parently recognizing the rule, but 
holding that the facts of the particu- 
lar case did not come within it). 


[a] Blowing.—Damage caused by 
blowing of the vessel which might 
have been prevented by proper stow- 
age does not come within the rule. 
Crosby v. Grinnell, 6 F. Cas. No. 3,422. 


[b] Sweating of vessel or cargo.— 
(1) Although a dampness or sweat- 
ing of the hold of a vessel is not a 
“neril of the sea,’ the vessel is not 
liable for injury to the cargo there- 
by if the sweating is not augmented 
by improper stowage. Baxter y. Le- 
land, 2 F. Cas. No. 1,124, Abb. Adm. 
348 [aff 2 F. Cas. No. 1,125, 1 Blatchf. 
526]; McCullough vy. The Kcho, 16 F. 
See The Martha, 16 
F. Cas. No. 9,145, Olcott 140 (injury 
of one part of cargo of general ship 
by moisture exhaling from another). 
(2) Inan action against a vessel for 
damages to the cargo caused by 
“sweat,’ where it appears that the 
goods were stowed in the usual and 
proper manner, it will not be held neg- 
ligence in the carrier to have failed to 
adopt a certain system of ventilation, 
the utility and efficacy of which as a 
preventive of a “sweat” is a matter 
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absence of contractual exemption,®? liable in any 
event for injuries resulting from his failure to ex- 


care.*5 The carrier may be held 


liable for goods saved from a cargo partly destroyed 
by inherent defect.®9 


or coasting voyages. The rule as 
hability*® applies to carriers on 
as on other waters,41 whether on 


‘of doubt and dispute. Adrain v. The 
Live Yankee, 1 F. Cas. No. 88. 


37. Walidity of exemption from 
negligence see infra § 604. 

38. U. S.—The Invincible, 13 F. - 
Cas. No: 73056; 8 ‘Sawy. 176s) 2cirk= 
eee v. The Fame, 14 F. Cas. No. 


Oh.—Haughton vy. The Memphis, 1 
Oh. Dec. (Reprint) 403, 1 WestLJ 562. 


Pa.—Warden v. Greer, 6 Watts 424. 


Philippine-—Chan Keep vy. Leon 
Chan Gioco, 14 Philippine 5. 


Tex.—Mallory SS. Co. v. Walker- 
Smith Co., (Commn. A.) 291 SW 535. 


._[a] Cats on board.—Where the 
ship sails from a port known to be 
infested with rats, it is held that the 
vessel is not excused from liability 
for injury to cargo by rats by keeping 
cats on board. Kirkland v. The Fame, 
ia -H.) CassuNon: 7,845. 


[b] “The frozen condition of the 
goods was a vice inherent in the 
goods at the time they were received 
for shipment. For damages caused 
solely by this inherent vice, plaintiff 
in error is not liable. If, however, 
plaintiff in error knew of the frozen 
condition of the goods, it was its duty 
to exercise care to prevent injury 
which would otherwise result, and if 
it failed to do so, and such care would 
have prevented the injury, the frozen 
condition of the goods, though an in- 
herent vice, would not be the sole 
cause of the injury to such goods. 
If it did not know of the vice inher- 
ent in the goods shipped, it did not 
owe the duty to exercise care to pre- 
vent the injury which such vice alone 
would otherwise cause.’”” Mallory SS. 
Co. v. Walker-Smith Co., (Tex. 
Commn. A.) 291 SW 535. 


39. The Gomez de Castro, 10 F. 
Cas. No. 5,525, 10 Ben. 540 (while a 
shipper is not entitled to recover for 
loss and injury to green sugar by the 
breaking’ of the bags in which it was 
shipped, where it appears that the 
drainage from the sugar was exces- 
sive during the voyage, he may still 
be entitled to recover for the portion 
swept up and sold by the crew with 
the knowledge of the master). But 
see Hewat v. Havemyer, 1 Fed. 47 
(holding that a shipper of a cargo of 
sugar was not entitled to damages 
on the sweepings where it appeared 
that whatever consisted of sweepings 
might be fairly attributed to the con- 
dition of the bags and the description 
of sugar they contained, and it was 
no part of the carrier’s contract that 
sugar which necessarily runs out be- 
cause the bags are not strong enough 
to withstand ordinary handling must 
be swept up and delivered clean). 

40. See supra text and notes 25- 
28. 

41. U.S.—The Lady Pike, 21 Wall. 
1) 22,L.-ed 7.499. 

Ala.—The Belfast v. Boon, 41 Ala. 
50. 

Mo.—The Lynx v. King, 12 Mo. 272, 
49 AmD 135; Collier v. Valentine, 11 
Mo. 299, 49 AmD 81. 


N. J.—Stephens, ete., Transp. Co. 
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coasting or ocean voyages. 


Delivery to, and acceptance by, carrier. In order 
to charge the carrier as such for loss or injury, the 
goods must have come into its possession as a car- 
rier,*® and unless something still remains 
done by the shipper before they are to be 
ported, liability attaches on receipt of the goods for 
transportation,** although they may not have been 


v. Tuckerman, 33 N. J. L. 543 (in an 
action to recover for goods lost by the 
sinking of defendant’s vessel, on 
which they were being carried, under 
special contract, to a point above that 
to which defendants usually carried 
goods, the fact that the vessel sunk 
above the point usually navigated by 
defendant did not relieve defendant of 
its liability as a common carrier). 


N. Y.—McArthur v. Sears, 21 Wend. 
190 (mavigation on Lake Erie). 


S. C.—Eveleigh v. Sylvester, 4 S. C. 
ie 1S. 


Va.—Friend v. Woods, 6 Gratt. (47 
Va.) 189,52 AmD 119. 


Eng.—Southcote’s Case, 4 Coke 83b, 
76 Reprint 1061. 


42. liverpool, etc., Steam Co. v. 
Phenixeins. Com L299 Um Sy eos ous ee 
469, 32 L. ed. 788; Gage v. Tirrell, 9 
Allen (Mass.) 299; Elliott v. Rossell, 
10 Johns. (N. Y.) 1, 6 AmD 306; Hill 
v. Scott, [1895] 2 Q. B. 371 [aff [1895] 
2Ombe vlelweNugenity ve smith) die; 
P. D. 423; Benett v. Peninsular, etc., 
Steamboat Co., 65C) 2B; 775, 60) CE 
775; Barclay v. Cuculla, 3 Dougl. 389, 
26 ECL 256, 99 Reprint 711; Laveroni 
v. Drury, 8 Exch. 166; Dale v. Hall, 
1 Wils. C. P. 282, 95 Reprint 619. 


43. The Flash, 9 F. Cas. No. 4,858, 
Abb. Adm, 119. See cases infra this 
note. 

{a] Siability for loss of money 


carried.—(1) The fact that boats 
customarily carried money for hire, 
but did not charge their regular cus- 
tomers, does not make a case of lia- 
bility against a boat, as carrier, for 
loss of money taken by its captain to 
be carried as an act of courtesy 
(Citizens’ Bank y. Nantucket Steam- 
boat. Co.,.5 F. Cas. No. 2,730, 2 Story 
16; Chouteau v. The St. Anthony, 16 
Mo. 216. But see Garey v. Meagher, 
33 Ala. 630 [holding that the owners 
of a steamboat are responsible as 
common carriers for the loss of a 
cash letter delivered to the clerk, if 
the jury find that it is the general 
custom of steamboats to carry such 


letters, although they are delivered 
to the clerk and carried without 
charge]), (2) noris money “goods” 


within the meaning of a statute im- 
posing liability for loss of goods 
(Pumphry  v. Steamboat Parkers- 
burgh, 2 Oh. Dec. (Reprint) 356, 2 
WestLMonth 492 [Swan St. p 185 § 
1]), (8) nor “merchandise” within 
the meaning of a charter granting the 
right to carry merchandise (Citizens’ 
Bank vy. Nantucket Steamboat Co., 
Supra). 


[b] Master’s privilege.—Where the 
master receives goods on board as 
part of his privlege and takes the 
freight and commissions, the owner 
is not liable for their value when they 
are stolen. King v. Lenox, 19 Johns. 
CNY) acon: 


[c] Goods taken on board clandes- 
tinely.— Where a shipowner is pres- 
ent, and has the conducting of the 
voyage, or has an agent for that busi- 
ness, he is not liable for loss of goods 
taken on board clandestinely by the 
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placed on board the vesse 
Necessity of bill of lading. 
carrier exists independently of any bill of lading.*® 
Private carrier who has complied with his duty 
to furnish a seaworthy vessel is not liable for a loss 
of cargo due to the sinking of the vessel from an 
unforeseen accident.** 
Custom or usage.*® 


to be 
trans- 


master; aliter if he assents to and 
adopts the master’s act, or knows, 
before the ship sails, that the goods 
have been received on board. Walter 
v. Brewer, 11 Mass. 99. 


[ad] Owner and master not com- 
mon carriers.—Where a cargo of bear 
skins was damaged by rats on the 
voyage, in an action of assumpsit it 
was held that the owner and master 
were not common carriers within the 
rule subjecting the latter to loss or 
injury arising from causes other than 
the act of God or the public enemy. 
Aymar v. Astor, 6 Cow.,(N. Y.) 266. 


fe] Rule applied.—As a contract 
of affreightment becomes effective, 
so as to render the carrier liable for 
its breach, only from the time the 
goods are delivered for shipment, the 
owner of a cargo has no lien upon a 
vessel for injury to such cargo re- 
sulting from delay in preparing the 
vessel for loading which occurred be- 
fore the cargo was received by the 
owners or their agents. The Hiram, 
101 Fed. 138. 


44. See Barrett v. Salter, 10 Rob. 
(La.) 434 (holding that the ship, re- 
ceipting for goods as in good order, 
is liable for any damage subsequently 
discovered, unless clearly proved to 
have occurred before the delivery). 


[a] Goods refused after receipt by 
agent.— Where plaintiff delivered cer- 
tain goods to the local agent of a 
steamship company for shipment to 
B, but the clerk on the boat refused 
to carry the goods because the local 
agent would not guarantee freight, 
and the goods were taken from the 
boat and lost before they were rede- 
livered to plaintiff or his consignee, 
the carrier was liable. Lee Line 
Steamers vy. Craig, 111 Ark. 550, 164 
SW 274. 


[b] Unconditional acceptance of 
delivery by master is inconsistent 
with a contention that the goods re- 
main at the shipper’s risk until actu- 
au loaded. The Olga S., 25 F. (2d) 


45. U. S.—Bulkley v. Naumkeag 
Steam Cotton Co., 24 How. 386, 16 L. 
ed. 599; The Olga S;, 10 EF. (2d) 801 
[aff 25. (2d) 229]; The City> of 
Alexandria, 28 Fed. 202. 


Ark.—Lee Line Steamers y, Craig, 
111 Ark. 550, 164 SW 274. 


Conn.—Clark v. Richards, 1 Conn. 
54; Richards v. Gilbert, 5 Day 415. 


La.—Barrett v. Salter, 10 Rob. 434; 
oval Vv. The Norval, 8 Mart..N. S: 


N. Y.—Buck & Hickman y. Eller- 
man, etc., SS. Co., Litd., 212 App. Div. 
836, 207 NYS 678. 


[a] Cargo delivered at ship’s side 
in accordance with the contract for 
delivery to the vessel “as fast as she 
can receive it’ and which had been 
receipted for by the master was at 
the carrier’s risk, although the loss 
was due proximately to the action of 
the wind and waves. The Olga S., 
10 F. (2d) 801 [aff 25 F. (2d) 229]. 


[b] Goods on levee.—(1) Where 


1.45 
The liability of the 


If not in conflict with ex- 


cotton sent by plaintiffs to be shipped 
on board a vessel was suffered to re- 
main on the levee during the night 


following its delivery, and was 
burned, the vessel was liable there- 
for. Fisher v. The Norval, 8 Mart. 


N. S. (la.) 120. (2) Where goods 
left on the levee to be shipped were 
exposed to rain, and the shipper sub- 
sequently proposed to the master to 
ascertain the damage from the expo- 
sure before the voyage, and the lat- 
ter declined to do so, the vessel was 
responsible for any increase in dam- 
age resulting from the voyage and the 
delay to which the goods were nec- 
essarily exposed in the foreign port 
before they could be examined. Bar- 
rett v. Salter, 10 Rob. (La.) 434. 


[ec] Delivery to lighter.—(1) 
Where a lighter was used to convey 
a cargo to the carrying vessel at the 
expense of the latter, and the master 
had signed bills of lading including 
such cargo, and the boiler of the light- 
er exploded causing loss and damage 
to the cargo, it was held that the ves- 
sel was liable; delivery to the lighter 
was delivery to the master and trans- 
portation by the lighter was a com- 
mencement of the voyage the same 
as if the cargo had been placed on 
board the vessel. Bulkley v. Naum- 
keag Steam Cotton Co., 24 How. 386, 
16 L. ed. 599, (2) Whenever deliv- 
ery to a lighter boat engaged in car- 
rying goods from the harbor out 
to the steamship is equivalent to de- 
livery to a steamship, the latter is 
liable in rem for the loss of goods 
on the lighter boat before delivery on 
board the steamship. Clark v., Rich- 
ards, 1 Conn. 54, 


{d] Dock receipt.—A steamship 
company is liable for the loss of 
goods awaiting shipment at the dock 
for which only a dock receipt has been 
issued. Buck v. Ellerman, ete., SS. 
coe Ltd., 212 App. Div. 836, 207 NYS 


46. The T. A. Goddard, 12 Fed. 
ie Robinson v. Chittenden, 69 N. Y. 


[a] Ship may be held liable in 
rem for damages to the cargo, even 
though no bill of lading or contract 
of affreightment was signed by the 
master; and hence, if negligence or 
fault was proved, the ship would be 
responsible, independent of the form 
of the contract of affreightment, or 
although the bill of lading was signed 
by the charterer, and not by the mas- 
ter. The Esrom, 272 Fed. 266 [rev 
261 Fed. 624 (certiorari den 257 U. S. 
634, 42 SCt 47, 66 L. ed. 408)]. 


47. Southern Pac. SS. Co. v. New 
Orleans Coal, etc., Co., 43 F. (2d) 177. 


[a] Where driftwood accumulates 
under bow of barge causing her to 
submerge, the resultant Sinking was 
due to an unforeseen accident and the 
owners of such barge are not liable 
for the loss of oil. Southern Pac. 
SS. Co. v. New Orleans Coal, etc., Co., 
43° BY. (2a) 10-7, 


48. Custom or usage generally sce 
Customs and Usages 17 C. J. p 444. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


hicctedeene 


— 


§§ 536-537] 


press provisions of the contract of the parties,‘ 
or settled rules of law,°° and if it is of long con- 
tinwance and notoriety,®! a custom or usage in a 
particular trade or between particular ports may 
qualify the responsibility of the earrier.®2 
tom or usage, however, may always be waived by 


the parties.°? 
[§ 537] 2. Act of God.*4 


from acts of God.5é 


den gust of wind,®* or frost.®* 


49. The Reeside, 
1565.7, 2 Sumn. "56%. 


50. The Charles Rohde, 8 F. (2d) 
506 [app dism 15 F. (2d) 1009]; The 


20) BY Cass No: 


Reeside,; 20 F. Cas. No. 11,657, 2 
Sey 567; Coxe v. Heisley, 19 Pa. 
43. : 

[a] Discussion of rule.—‘‘The us- 


age of a particular trade may author- 
ize stowage in a special manner, and 
ordinarily the obligations of the ship 
will be complied with if the usage 
is observed. But even a general cus- 
tom will not justify a method of stow- 
age which is clearly injurious.” The 
Charles Rohde, 8 F. (2d) 506, 507 [app 
dism 15 F. (2d) 1009]. 


{b] Rule applied.—Where a com- 
mon carrier running a canal boat re- 
ceived a cargo which became wet 
while in his custody, it was held that 
an alleged custom or usage should be 
disregarded where it would relieve 
the carrier from liability for dam- 
age resulting from dangers of navi- 
gation, fire, or unavoidable accident. 
Coxe v. Heisley, 19 Pa. 243. 


51. Crosby v. Grinnell, 6 F. Cas. 
No. 3,422; The Reeside, 20 F. Cas. No. 
11,657, 2 Sumn. 567; Singleton v. Hil- 
liar dla32h (Sin Cie, 92035 Patton’ v. 
Magrath, 23 S.C. L..159, 163, 31 AmD 
ODae 


- 52. 
No. 3,422; 
243. 

[a] Custom of trade will control 
where it is doubtful whether injury 
is caused by excusable perils of the 
seas, or by dangers for which car- 
riers are responsible. Baxter v. Le- 
land, 2 F. Cas. No. 1,124, Abb. Adm. 
348. 


53. The Reeside, 
11,657, 2 Sumn. 567. 


[a] River boats.—A custom among 
navigators of steamboats on a river 
to observe particular situations in as- 
cending and descending will bind such 
navigators to its observance, and a 
failure to do so will be at the peril of 
the owners, in respect of. goods lost 


Crosby vy. Grinnell, 6 F. Cas. 
Coxe v. Heisley, 19 Pa. 


20: KF. Cas. No. 


- in a collision caused by failure to 


. 


follow the custom. Jones v. Pitcher, 
30Stew.) & PP: Ala.) 135, 24 AmD “716: 


54. “Act of God” defined see 1 C. 
In p 1172. 

55. See Carriers § 132. 

56. U. S.—The Turret Crown, 282 
Fed. 354 [rev on other grounds 297 
Fed. 766 (certiorari den sub nom. 


Commonwealth SS. Co. v. Patent Vul- 
canite Roofing Co., 264 U. S. 591, 44 
SCt 403, 68 L. ed. 865)]; American 


| It is a general rule 
that. garriers by water, as is the case with other 
carriers,°° are not lable for loss or damage arising 
The act of God which ex- 
cuses the carrier within this rule must be a. direct 
and violent act of nature,®’ may consist, for ex- 
ample, in such occurrences as an unprecedented 
storm,°* or a violent or unusual storm,®® a snowstorm 
with accompanying wind,®° a tidal wave and flood,** 
or even a sudden failure of the wind,®? or a sud- 
On the other hand, 
an injury has been held not attributable to an act 


SHIPPING 


A eus- 


fault of either, 


Sugar Refining Co. v. The Euripides, 
71 Fed. 728, 18 CCA 226; Tompkins v. 
The Dutchess of Ulster, 24 F. Cas. 
No. 14,087a. 


N. Y.—Colt v. McMechen, 6 Johns. 
160, 5 AmD 200. 


S. C.—Barnwell v. Hussy, 8 S. C. 
Ta ALS: 

Eng.—Nugent v. Smith, 1 C. P. D. 
19 [rev on other grounds 1 C. P. D. 


423]; Amies v. Stevens, Str. 127, 93 
Reprint 428. 

. C.—Parratt v. The Ship Notre 
Dame d’Avor, 16 B. C. 381. 

[a] Inevitable accident caused 
without fault of the carrier or his 
agents or servants. Hennen v. Mun- 
roe; 11+ Mart: (La;) 579; Morrison 
v. McFadden, 5 PaLJ 23 (holding 


that accidents arising from the break- 
ing of dams in canals are such in- 
evitable accidents as furnish an ex- 
cuse to common carriers for the loss 
of goods). 


57. Friend v. Woods, 6 Gratt. (47 
Van) L895 052. AmDr 19's (Oaklieyva tv. 
Portsmouth, ete., Steam Packet Co., 
11 Exch. 618, 156 Reprint 977; Amies 
v. Stevens, Str. 128, 93 Reprint 428. 


[a] Human agency (1) must not 
have in any way intervened to pro- 
duce the loss. Forward v. Pittard, 1 
T. R. 27, 99 Reprint 953; Trent Nav. 
Co. v. Wood, 4 Dougl. 287, 26 ECL 
479, 99 Reprint 884; Merritt v. Earle, 
29 N. ¥ 115,86 AmD 292. (2) Thus, 
where the vessel was being towed and 
the towboat stopped to make way for 
another vessel, in consequence of 
which the vessel towed was driven 
against the tug, the damage was not 
attributable to an act of God (Oak- 
ley v. Portsmouth, etc., Steam Pack- 
eltaConmiadl Wxch.-61/8),) C3)" nor isra 
mistake caused by mistaking a light 
on a stranded vessel to be a beacon 
light (McArthur v. Sears, 21 Wend. 
CNY.) 19:0): 


58. Pearce v. The Thomas Newion, 
41 Fed. 106. 


59. Nugent v.,cmith, 1) Ca. Bab, 
19 [rev on other grounds 1 C. P. D. 


423); The Thrunssoe, [1897] P. 301. 
60. The Cape Charles, 198 Fed. 
346. 


61. Pearce v. The Thomas Newton, 
41 Fed. 106 (such as had occurred but 
twice before in forty years). 


62. Colt v. McMechen, 6 Johns. (N. 
Y.) 160, 5 AmD 200. 


63. Anmies v. Stevens, Str. 127, 93 
Reprint 428. ) 
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of God where due to a leak caused by rats,®> or 
stranding because of mistaking a light on a strand- 
ed vessel for a beacon which was generally exhibit- 
ed,*° or to the vessel’s being thrown against the shore 
by a river current,®* or striking a submerged log 
in a river,°*® or steering on a shoal in a foeg,®® or 
striking an unmarked anchor,’° or striking the mast 
of a sunken vessel, visible at low water,?* or strand- 
Ing upon a river bar known to the navigators,’? or 
running upon a sunken rock, the position of which 
is generally known,’* or stranding upon a bar in 
a river, of which the navigators were ignorant,?4 
although it has been held to the contrary that an 
injury occasioned by striking a snag or rock, not 
theretofore known, and not actually known to the 
master, may be regarded as due to an act of God.7> 


Collision between vessels, although without the 


causing a loss or injury to goods 


shipped is not an act of God.7é 


64 Oyler v. Merriam, 
[1923] 1 DomLR 602. 


[a] Where potatoes were shipped 
from Canada to tropics and were 
found to be rotten on arrival, it was 
held that, if the rotting was due to 
frost or inherent tendency to decay, 
the carrier was excused, frost being 
an act of God. Oyler v. Merriam, 
(N. S.) [1923] 1 DomLR 602. 


65. Dale v. Hall, 1 Wils. C. P. 281, 
95 Reprint 619. 


66. McArthur vy. Sears, 21 Wend. 
(Nie ee elt 90 

67. Craig Vv. Childress, 
(Tenn.) -270, 14 AmD 751; 


68. Steele v. McTyer, 31 Ala. 667, 
70 AmD 516. 


69. Liver Alkali 
Ls Ree On Eoxich: S3ise 


70. Trent Nav. Co. v. Wood, 4 
Dougl. 287, 26 ECL 479, 99 Reprint 


GETS) 


Peck 


Co. v. Johnson, 


Vloe Merbitteys Maries 29 Nese coe 
86 AmD 292. 


72. Bentley v. Bustard, 16 B. Mon. 
(Ky.) 643, 68 AmD 561. 

73. Fergusson v. Brent, 12 Md. 9, 
71 AmD 582. 


74. Friend v. Woods, 6 Gratt. (47 
Va.) 189, 52 AmD 119. 


75. Conn.—Williams y, Grant, 1 
Conn. 487, 7 AmD 235. 


dy Geese rv. v. Cullen, 5 Del, 
La.—Boyce v. Welch, 5 La. Ann. 


623; Deaver v. Bedford, 5 Rob. (la.) 
245, 39 AmD 535. 


S. C.—Smyrl v. Niolon, 18 S. C. 
L. 421, 23 AmD 146; Bason v. Charles- 
coor etc., Steamboat Co., 16 S. C. L. 


Tenn.—Turney v. Wilson, 7 Yerg. 


76. Me.—Plaisted v. Boston, etc., 
Steam Nav. Co., 27 Me. 132, 46 AmD 
587. 


Mo.—Dagegett v. Shaw, 3 Mo. 264, 
25 AmD 439. 


N. J.—Mershon vy. Hobensack, 
INGE Sp dures tas 


Oh.—Lawrence Vv. 
Wright 193. 


Pa.—Hays v. Kennedy, 41 Pa. 
80 AmD 627. 


But see The New Jersey, 18 F. Cas. 
No. 10,162, Olcott 444 (where the 
court said that the owner of a ves- 
sel is not liable for the loss of goods 


22 
McGregor, 


378, 


390 [58 C.J.] 


Fire. 


of no neglect. 
Proximate cause. 


the loss.*? 


shipped on board his vessel, occa- 
sioned by a collision at sea, where 
no blame is imputable to him). 


77. New Jersey Steam Nav. Co. v. 
Merchants’ Bank, 6 How. (U. S.) 344, 
12 L. ed. 465; Kokusai Kisen Ka- 
bushiki Kaisha v. Texas Gulf Sul- 
phur Co., 33 EF. (2d) 232; Miller ve 
Steam Nav. Co., 10 N. Y. 431. 


78. U. S.—New Jersey Steam Nav. 
Co. v. Merchants’ Bank, 6 How. 344, 
12 L. ed. 465; Hills v. Mackill, 36 Fed. 
702 [aff sub nom, Charles J. Webb 
Sons Co., Inc. v. New Jersey Cent. R. 
Co., 28 FE. (2d) 392]. 


Ala.—Cox v. Peterson, 30 Ala. 608, 
68 AmD 145. 


Ind.—Louisville, ete., Packet Co. v. 
Rogers, 20 Ind. A. 594, 49 NE 970. 


Miss.—Gilmore y. Carman, 9 Miss. 
279, 40 AmD 96. 


N. Y.—Miller v. Steam Nav. Co., 10 
N. Y. 431; Lakeman y. Grinnell, 18 
N. Y. Super. 625. 


Oh.—Minnesota Min. Co. v. Chap- 
man, 2 Oh. Dec. (Reprint) 207, 2 West 
LMonth 75. 


Pa.—Harrington  v. 
Watts 443, 27 AmD 321. 


S. C.—Singleton vy. Hilliard, 32 S. 
C. L. 203; Patton v. Magrath, 28 S. 
Cx 594 Sy Am Dab 52, 


Eng.—Hyde v. Trent Nav. Co., 5 
T. R. 389, 101 Reprint 218. 


But see Hunt v. Morris, 6 Mart. 
(La.) 676, 12 AmD 489 (holding that, 
where a steamboat was destroyed by 
fire at night, while returning from a 
trip to procure wood, and while it was 
aground, the carrier was not liable, 
in the absence of proof of negligence). 


[a] Where wind blew fire for 
quarter of mile causing cargo, most of 
which had been Gischarged at destina- 
tion, to burn, it was held that the 
carrier was liable without negligence. 
patton v. Steam Nay. Co., ENG Sa 


McShane, 2 


[b] Destruction of goods by fire 
while on board lighter shipped under 
uniform bill of lading renders the 
carrier liable without negligence. 
Webb v. New Jersey Cent. R. Co., 36 
F. (2d) 702 [aff 28 F. (2d) 392]. 


79. Exceptions against liability 
for fire see infra § 641. 


80. Exemption from liability for 
fire see infra § 580 et seq. 


81. King v. Shepherd, 14 F. Cas. 
No. 7,804, 3 Story 349, 358; Merritt 
We Harle, 29 Ns WY: 115586" Aim. 299% 


82. Tompkins v. The Dutchess of 
Ulster, 24 F. Cas. No. 14,087a; Delta 
Bag Co. v. Leyland, 173 Ill. A. 38; 
Bason v. Charleston, etc., Steamboat 
Co., 16 S. C. L. 262; Harvey v. Ellie, 
6 Newfoundl. 128. See The Manga- 
lore, 23 Fed. 462 (holding vessel lia- 


While a fire occasioned by lightning is an 
act of God within the rule exempting the carrier 
from liability,’* other fires have been held not with- 
in the rule,’® and, in the absence of a contractual 
or statutory’? exemption from liability, the carrier 
by water is liable for a loss thereby, 


In order that the act of God 
may excuse the carrier, it must be not only the sole, 
but the immediate, and not the remote, cause of 
The carrier is not excused where his 
negligence is a concurring cause, although an act 
of God may have been the immediate cause.*? 
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|79 


although guilty 


Godie2 


ble for injury to the cargo caused by 
a faulty hatch being stove in by a 
sea). - 


[a] Ignorance and unskillfulness. 
—‘Ignorance and unskilfulness being 
proved, the attempt to set up inevi- 
table accident is vain.” The Lady 
Pike, 21 Wall, (U. S:) 2, 17,22 Wed. 
499. 

[b] Inspection and care.—Storms 
encountered during a voyage, al- 
though they may have been an ade- 
quate cause fer an injury to the ves- 
sel resulting in leakage and damage 
to the cargo, are not sufficient to re- 
lieve the carrier from liability for 
such damage, nor from the burden of 
proving seaworthiness, where they 
were not of such an unusual charac- 
ter but that they should have been 
anticipated, and it is not shown that 
the injury could not have been pro- 
vided against by proper inspection 
and care with respect to the part in- 
jured before sailing, and such in- 
spection was not made, nor care ex- 
ercised, The Aggi, 93 Fed. 484. 


[c] Damage or loss held not to re- 
sult from act of God see Tompkins 
v. The Dutchess of Ulster, 24 F. Cas. 
No. 14,087a (where it appeared that 
the boiler leaked so badly as to pre- 
vent maintaining a fire to propel the 
boat against a strong head wind, and 
she was obliged to come to anchor 
during the storm, and sank after two 
days and a half). 


83. See infra § 660 et seq. 

84. Crosby v. Grinnell, §6 F. Cas. 
No. 3,422; Bentley v. Bustard, 16 B. 
Mon. (Ky.) 648, 68 AmD 561. But 


see Clyde SS. Co. v. Burrows, 36 Fla. 
121, 18 S 349 (holding that, where a 
plea alleging that an accident to a 
vessel causing a loss to eargo was 
caused by a peril of the sea without 
fault on the part of the vessel and 
was not demurred to, the carrier was 
entitled to a judgment in his favor 
on establishing that the loss was 
caused by a peril of the sea without 
reference to whether it constituted an 
act of God). 


85. See Clyde SS. Co. v. Burrows, 
supra; McA:thur v. Sears, 21 Wend. 
(N. Y.) 190; Friend v. Woods, 6 Gratt. 
(47 Va.) 189, 52 AmD 119. 


Perils of sea amounting to act of 
God see supra § 537. 


86. “Jettison” defined see 33 C. J. 
833. 


Jettison of cargo for claim for con- 


Sica in general average see infra 
1062. 


87. U. S—The Delaware v. Ore- 
gon Iron Co., 14 Wall. 579, 20 L. ed. 
779; Lawrence v. Minturn, 17 How. 
100, 15 L. ed. 58; Bursley v. The Marlt- 
borough, 47 Fed. 667; The Rebecca, 
20 F. Cas. No. 11,619, 1 Ware 188. 


Ill.—Gillett v. Ellis, 11 Tl. 579. 


p 


by express provisions of the bill of lading ;' I 
the absence of such exceptions there is no impli- 
cation that the ship is not responsible for perils 
of the sea,’* at least where the cause of the injury 
does not come within the definition of an act of 


[§ 539] 4. Jettison.*° 
cessity and danger occasioned by act of God or ex- 
cepted cause the master may jettison cargo.°* He 
may select what articles he pleases, and whatever 


+ 


[§§ 537-539 


[§ 538] 3. Perils of Sea and of Navigation. Per- 
ils of the sea and of navigation are ordinarily made 
the subject of an exception to the earrier’s lability 


-83 in 


In eases of extreme ne- 


Ky.—Bentley v. Bustard, 16 B. Mon. 
643, 68. AmD 561. 


Me.—Dodge v. Bartol, 5 Me. 286, 
17 AmD 238. 
N. Y.—Price v. Hartshorn, 44 


N. Y. 94, 4 AmR 645 [aff 44 Barb. 
6551; Smith v. Wright, 1 Cai. 43, 2 
AmD 162. 5 


Eng.—Burton v. English, 12 Q. B. 
D. 218; Mouse’s Case, 12 Coke 63, 77 
Reprint 1341; The Gratitudine, 3 C. 
Rob. 240. 


B. C.—Parratt v. The Ship Notre 
Dame d’Avor, 16 B. C. 381. 


[a] Jettison made in smooth sea 
(1) when the ship was in no imme- 
diate danger was lawful, where it 
appeared that the articles jettisoned 
could not be thrown overboard in any 
considerable sea without the great- 
est risk, that they were of great 
weight and had severly strained the 
vessel in a previous storm, and that 
the master in making. his decision for 
the jettison acted in an emergency, 
with due deliberation, with-no un- 
reasonable timidity, with an honest 
intention to do his duty, and in the 
fair exercise of his skill and discre- 
tion. Lawrence v. Minturn, 17 How. 
(U. S.) 100, 15 L. ed. 58. (2) Where 
an obstruction in a river is known 
and a vessel runs upon it, or on the 
shore, without being driven by force 
of wind or stream, which might have 
been prevented by reasonable care 
and skill, it was held that jettison was 
not justifiable. Bentley v. RBustard, 
16 B. Mon. (Ky.) 6438, 63 AmD 561. 


[b] River navigation.—The rules 
applicable to an alleged excuse for 
a jettison at sea, where the perils 
of the sea are excepted, govern in 
case of a jettison on rivers, where 
the dangers of the river are excepted. 
Bentley v. Bustard, 16 B. Mon. (Ky.) 
643, 63 AmD 561. 


[ec] When goods carried on deck 
by shipper’s consent, and not by rea- 
son of any usage, are jettisoned for 
the common safety, the vessel being 
seaworthy to carry a cargo under 
deck, but so injured by a storm that 
she cannot carry freight on deck (1) 
the owner has no remedy against the 
vessel, master, or owners for the loss 
by jettison (Lawrence v. Minturn, 
17 How.. (U. 8S.) 100,.15 L. ed. 58; 
The Rebecca, 20 F. Cas. No. 11,619, 1 
Ware 188; Dodge v. Bartol, 5 Me. 
296, 17 AmD 233; Smith v. Wright, 1 
Cai. (N. ¥.) 438, 2 AmD 162), (2) but 
the rule is otherwise where the goods 
are so stowed without consent of the 
shipper (The Delaware, 14 Wall. (U. 
S.) 579, 20 L. ed. 779; The Rebecca, 
supra; Dodge v. Bartol, supra), (3) 
unless when whether stowed above 
or below hatches the jettison is nec- 
essary to the safety of the ship (Gil- 
lett v. Ellis, 11 Ill. 579), (4) and thus 
it has been held that wnder an ordi- 
nary bill of lading the carrier is lia- 


For later cases, developments and changes in the law see Annotations, same title and sectiom number. 


§§ 539-541] 


proportion he deems proper, and, 
may jettison the whole cargo.*® 
justifiable if made merely to prev 


boat, or to expedite the voyage.’® 


of life is not essential to justify je 
rier is responsible if the jettison 


sufficient cause;°! and where a jettison of cargo 
becomes necessary for the safety of the vessel, the 


owner and vessel are Hable for the 
of the ship is direetly attributable 


gence or skill upon the part of the master or crew.9? 
Jettison rendered necessary by unseaworthiness ex- 
isting at the commencement of the voyage makes 
The vessel is liable for a jettison 
of a cargo which the master might have saved by 


the ship liable.98 
lighters.°# 


ble for goods stowed on deck and 
necessarily jettisoned (The Welling- 
ton, 29 F. Cas. No. 17,384, 1 Biss. 279. 
And see also The Gran Canaria, 16 
Fed. 868). 


{d] Bill of lading requiring a ves- 
sel to deliver goods at the place of 
destination without delay, damage, 
or deficiency in quantity specified, if 
any, to be deducted from charges by 
consignee, did not change the liabil- 
ity of the owner,of the vessel, and 
make him liable as an insurer for loss 
of goods by jettison rendered neces- 
sary by a violent storm. Price v. 
Hartshorn, 44_.N. Y. 94, 4 AmR 645 
[aff 44 Barb. 655]. 


[e] It is not necessary to throw 
overboard to constitute jettison, any 
means for getting rid of a cargo as 
by knocking in the heads of casks 
of wine and letting the liquor flow 
away is permissible. Vansyckle vy. 
The Thomas Ewing, 5 PaLJ 231. 


[f] Consumption of cargo in emer- 
gency, if justifiable, acts similarly 
upon the owner’s liability as jetti- 
son. Bursley v. The Marlborough, 47 
Fed. 667. 


gs. The Milwaukee Bridge, 26 F. 
(2d) 327 [aff 15 F. (2d) 249]; Higgins 
v. Watson, 12 F. Cas. No. 6,470; The 
Gratitudine, 3 C. Rob. 240. 


[a] Where vessel is privileged to 
jettison “dangerous goods’ shipped 
without full disclosure of their na- 
ture’ under the bills of lading, the 
ship is not liable for failure to jetti- 
son entire cargo of sulphurie acid 
as soon as a number of the drums had 
begun to leak in order to save fleur 
of greater value when the nature of 
the sulphuric acid had been disclosed. 
The Milwaukee Bridge, 26 F. (2d) 
327 [aff 15 F. (2d) 249]. 


89. Bentley v. Bustard, 16 B. Mon. 
(Ky.) 643, 63 AmD 561. 


90. Bentley v. Bustard, supra. 


91. Van Syckel v. The Thomas Ew- 
ing, 28 F. Cas. No. 16,877, Crabbe 405; 
Notara v. Henderson, L. R. 7 Q. B. 
225; Whitecross Wire, etc., Co. v. Sa- 
vill, 8 Q. B. D. 653; The Norway, 12 
L. T. Rep. N. S. 57. 


[a] Circumstances justifying jet- 
tison.— Where a vessel arrived at the 
mouth of a bay when the weather was 
threatening, and the captain, being 
unable to obtain a pilot, determined 
to follow a pilot boat up the bay, the 
persons on board such boat having 


told him, on learning his draught of | 
water, that he might do so in safety, | 
his act was not negligence rendering 


the owners liable for goods which it 
became necessary to throw overboard 


to save the ship and cargo on the! 
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if necessary, he 
Jettison is not 
ent harm to the 
While hazard 
ttison,®® the car- 
is made without 


loss, if the peril 
to want of dili- 


General. 


vessel becoming grounded. Van Syck- 
el v. The Thomas Hwing, 28 F. Cas. 
No. 16,877, Crabbe 405. 


92. Compania de ‘Navigacion la 
Flecha v. Brauer, 168 U. S. 104, 18 SCt 
12, 42 L. ed. 398; Corsar v. Spreckles, 
141 Bed. 260, 72 CCA 378; The Jen- 
ny Jones, 13 F. Cas. No. 7,286, Deady 
82; The Portsmouth, 19 F. Cas. No. 
11,295, 2 Biss. 56; Bentley v. Bustard, 
16 B. Mon. (Ky.) 6438, 63 AmD 561. 


[a] Ilustrations.—(1) Where the 
master-of a vessel, by reason of a fog, 
is not certain of his location, and he 
attempts to enter a harbor at ordi- 
nary speed when not. compelled by 
necessity, he is guilty of negligence, 
and the vessel is liable to the owners 
of the cargo which is jettisoned on 
stranding of the vessel in such at- 
tempt. The Portsmouth, 19 F. Cas. 
No. 11,295, 2 Biss. 56. (2) If the jet- 
tison of cargo or damage thereto is 
rendered necessary by, or due to, any 
fault or breach of contract on the 
part of the owner or master of the 
vessel, the loss must be attributed to 
that cause, rather than to the sea 
peril, although that may enter into 
the case. Corsar v.. J. D. Spreckles, 
ete., Co., 141 Fed. 260, 72 CCA 378. 


93. Compania de Navigacion la 
Flecha v. Brauer, 168 U. S. 104, 18 SCt 
12, 42 L. ed. 398; Lawrence v. Min- 
turn, 17 How. (U.S.) 100, 15 L. ed. 58; 
The Planter; 19 F. Cas. No. 11,207a, 2 
Woods 490; Talbot v. Wakeman, 23 
EE Cast N Ones Gol, 89° Elowe is CNe ee) 
36. 


[a] Tllustration.—Where a vessel, 
without having encountered any tem- 
pestuous weather, 
a leak within less than twenty-four 
hours after leaving port, so that her 
officers were compelled, in order to 
save her from sinking, to throw over 
more than one third of her cargo of 
cotton, seven bales of which were 
lost and the rest damaged, and it was 
found that there was a material de- 
fect in her hull, she was liable for 
the loss and damage. The Planter, 19 
F. Cas. No. 11,207a, 2 Woods 490. 


94. The Portsmouth, 19 F. Cas. No. 
11,295, 2 Biss. 56. ; 

[a] Jettison of cargo, made neces- 
sary by top heavy loading of a new 
ship on her first voyage, combined 
with insufficient ballasting, is a loss 
which must fall on the owner, and not 
on the charterer or shipper, who are 
guaranteed seaworthiness in all re- 
spects at the time of sailing. The 
Whitlieburn, 89 Fed. 526. 


95. The Baltic, 212 Fed. 759; Wells 
vy. Maine SS. Co., 29 F. Cas. No. 17,401, 
ay @litt 2283, Pawson vv, Donnell i 
Gill & J. (Md.) 1,19 AmD 213. 


suddenly sprung. 
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_ [§ 540] 5. Seizure of Cargo under ‘Legal Author- 
ity. Where the goods are taken from the carrier 
by valid legal process against the owner, if the 
carrier acts in good faith he is not liable;®> but 
he must immediately notify the owner,®® and legal 
process will not furnish an excuse, unless the goods 
are taken from the carrier,®? and an illegal seizure 
will not absolve the carrier.°8 


[§ 541] 6. Statutory®® Exemptions from Liabili- 
ty*—a. In Case of Seaworthiness of Vessel or Ex- 
ercise of Diligence with Respect Thereto—(1) In 
The exemption provision of the Harter 
Actt which operates to relieve the owner from lia- 
bility for damage arising from the causes specified 


[a] The failure of shippers to pay 
or adjust customs duty on imported 
goods and remove them from the 
wharf within a reasonable time con- 
stituted an abandonment, defeating 
a libel in rem for conversion, where 
customs officials seized such goods for 
nonpayment of duty and the health 
department seized and destroyed the 
decayed cargo, although a bill of lad- 
ing was not delivered for that specific 
cargo when the short-shipped goods 
were included in the original bill of 
lading. The Baltic, 212 Fed. 759. 


[b] Negligent confusion of goods. 
—Where imported goods were so neg- 
ligently confused by being mixed with 
other shipments of a like character 
that the consignee could not find and 
remove all his goods, the carrier was 
liable for the loss sustained by the 


condemnation of the goods by the 
health department. The Baltic, 212 
Fed. 759. 

[ce] Ratification. Acceptance by 


the shipowner of letters and invoices 
sent him by the consignees is not 
such a ratification of their acts as to 
throw a loss, arising from the seizure 
of merchandise, exported against the 
laws of the place of Shipment, for his 
account, upon such shipowner. Paw- 
son v. Donnell, 1 Gill & J. (Md.) 1, 
19 AmD 213. 


96. The M. M. Chase, 37 Fed. 708; 
Spiegel v. Pacific Mail SS. Co., 26 
Mise. 414, 56 NYS 171. 


[a] Carrier’s duty.—Where a car- 
go is attached, the carrier is under 
a duty to interpose in the suit,’ and 
protect the interest of a foreign cargo 
owner by all appropriate means un- 
der the local law, until the consignee 
is properly informed, and has reason- 
able opportunity to take on himself 
the burden of litigation, and to give 
prompt notice of the attachment, and 
any other. necessary information. 
The M. M. Chase, 37 Fed. 708. 


97. The Lord, 15 F. Cas. No. 8,- 
504. Chase 527: The Mary Ann Guest, 
16 F. Cas. No. 9,197, Oleott 498. 


[a] Stipulation with sheriff.— 
Where a stipulation is made with the 
sheriff that goods loaded will be de- 
livered to him on the return voyage, 
it was held that the custody of the 
master was the custody of the sheriff, 
and the consignee had no right to de- 
livery’ at destination. The Lord, 15 
FE. Cas. No. 8,504, Chase 527. 


98. The Matilda A. Lewis, 
Cas. No. 9,281, 5 Blatchf. 520. 


99. Limitation of liability sce in- 
fra §§ 1101-1178. 


1, See USCA tit 46 § 192. 


LGB 


*By DOUGLAS ROBINSON GRAY (§§ 541-787). 
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therein? was enacted in the interest of the carrier,* 
and intended as a compensation for the loss of his 
right to limit his liability by contract,* as provided 
The purpose of the 
act was to encourage shipping in the United States,® 
by modifying the ‘stringent rule of lability there- 
tofore imposed by maritime law,’ and relieving the 
diligent® shipowner from his former responsibility 
such as fault or 
those beyond his personal eontrol!® with respect 
ation or management of the ship." 


rule of strict construction ap- 
plicable to statutes in derogation of common law 
or common right,!2 applies to the exemption provi- 
In other 
emption from liability will be limited to the relief 
afforded by the express language of the statute.'* 
But the rule of strict construction is not violated 
by permitting the words of the statute to have their 


by other sections of the act.® 


for extraordinary risks,® 


to navig 


Construction. The 


sion of the Harter Act.23 


SHIPPING 


ble meanings.?® 


error of 


gence: ae 


words, the ex- the voyage,?? 


full meaning,!® or the more , extended of two possi- 


cia 
Harr, iete., Miz. iConyv. Speers 
Nav. Co., 94 Fed. 675 [rev on 
grounds 98 Fed. 636, 39 CCA 
Sa 20821 IS Ct aS ly 5 
United Fruit 


2. 
tional 
other 
LOVE Cath) st swe 
L. ed. 830)]; Fairman v. 
Co., 2 Canal Zone 291. 

Exemption as to particular causes 
see infra §§ 547-571. 

3. The Germanic, 124 
CCA 5271 [aff 196 U. S. 589 
49 L. ed. 610]. 


4 The Germanic, supra. 


Fed. 1, 59 
, 25 SCt 317, 


5. See infra §§ 602-736. 
6. The Humarock, 234 Fed. 716. 
The Josephine, 37 F. (2d) 928: 
The Humarock, 234 Fed. 716. 


8. Duty of diligence see infra §8§ 
542-546. 


9. The Humarock, 234 Fed. 716; 
Great Lakes Towing Co. v. Mills 
MranspacOn Loo, Med. Less CCAM On, 
22 LRANS 769. 


10. The Humarock, 234 Fed. 716. 


din she irrawaday, 7 Us selon. 
18 SCt 831, 43 L. ed. 130; The Ninfa, 
156 Fed. 512; Nord-Deutscher Lloyd 
v. Insurance Co. of North America, 
110 Fed. 420, 49 CCA 1. 


12. See Statutes [86 Cyc 1178- 


1180] 


13. 
Newport, 
1017J; The Fort Morgan, 
[aff 274 Fed. 734]; The Jeanie, 236 
Fed. 468, 149 CCA 515; Benner Line 
Vv. Pendleton, 217 Med s.497 133° CEA 
349 ate 246 Un Si 353, SS esCtess0s162 
I. ed; 770); The Germanic, 124 Wed. 
1, 59 CCA 521 [aff 107 Fed. (294. and 
ait 196) Us-S) 589; 255SCt 317, 49 Le ed. 
610]; Mallory SS. Co. v. Harriss-Irby 
Cotton Co., (Tex. Civ. A.) 204 SW 789. 
See The Santa Rosa, 249 Fed. 160 (to 
effect that the exemption provision of 
the Harter Act should be enforced 
with such liberality as will effect its 
purpose of encouraging shipbuilding, 
but that the liberality of enforcement 
should not be carried to an extent 
which will deprive cargo owners of 
the degree of care in opemstins ships 
which safety demands). 


[a] “The trend of judicial decision 
in the United States has been to con- 
strue the Harter act strictly and not 
to extend the carrier’s exemption 
from liability to doubtful and uncer- 
tain cases. The tendency has been 
to leave the liability of the ship and 
the owner as it was defined and en- 


The Elkton, 35 F. (2d) 49; The 
7 EY (2d) 452 [rev 3 B. (ad) 
284 Fed. 1 


the law maritime and by 


forced by : 
unless the act plain- 


the common law 


ly and unequivocally asserts a dif- 
ferent liability.’ The Germanic, 124 
Hed. 15 559 CCAS S 21 Sati 96s Wins: 


589, 25 SCt 317,°49 Li ed. 6101: 


Exclusion of exemption as to dam- 
age arising from nonspecified cause 
see infra § 547. 

140) 2hhiew Irrawaddy, HilieWems mols, 
18 SCt 831, 43 L. ed. 130. 


15. Sacramento Nav. Co. v. Salz, 
273 U.S. 326,47 SCt 368, 71 Lied? 663 
[ren 36H. (2d) T5902 


16. Sacramento Nav. Co. v. Salz, 
supra. 
[a] The statutory words ‘a ves- 


sel transporting merchandise” may, 
notwithstanding the rule of strict 
construction, be construed as includ* 
ing a tug and her tow as one combina- 
tion vessel. Sacramento Nav. Co. v. 
Salze 23 sUin Sob 4 es Ciao Ose (alma, 
ed. 663. 


17. The Edith, 
Humboldt Lumber 
Assoc. v. Christopherson, 73 Fed. 
19 CCA 48, 46 LRA 264. 


1s Alaska SS ye Com Varn Sore 
Fed. 713 [rev on other grounds 253 
U. S. 118, 40 SCt 448, 64 L. ed. 808]. 


Interstate Commerce Act generally 
see Commerce §§ 42, 112, 176 et seq. 


19. Scottish Metropolitan Assoc. 
Co., Ltd. v. Canada SS. Lines, Ltd., 
(Can.) [1930] 1 DomLR 201. 


20. Burden of proving diligence or 
seaworthiness under exemption claim 
see infra § 812. 


21. The Wildcroft, 201 U. S. 378, 
26 SCt 467, 50 L. ed. 794; Internation- 
al Nav. Co. v. Farr, ete, Mire. Const 
U.S. 218, £1 5SSet 591, AB i Ts, ed. 830; 
The President Polk, 43 F. (2d) 695 
[rev 40 F. (2d) 665); The Elkton, 35 
F. (2d) 49; Federal Forwarding Co. 
v. Lanasa, 32 F. (2d) 154 [aff The Ft. 
Gaines, 24 F.'(2d) 849]; Pan-Ameri- 
can Trading Co. v. Franquiz, 8 F. (2a) 
500; Compagnie Maritime Francaise 
v. Meyer, 248 Fed. 881, 160 CCA 639; 
Herman v. Compagnie Générale 
Transatlantique, 242 Fed. 859, 155 CCA 
447; The R. P. Fitzgerald, 212 Fed. 
678, 129 CCA 214 [certiorari den 234 
U.S. T57, 34. SCt 675, 58: Li. eds 1579) 


[a] Manner of ship’s construction. 
—Where a barge was held unsea- 
worthy, from the manner of her con- 
struction, for a voyage between St. 
Michael and Nome, Alaska, in Octo- 


10 F. (2a) 684; 
Manufacturers’ 
239; 


Retroactive effect. 
active effect, so as to apply to damages 
_before its passage.** 

Implied repeal. 
by the Interstate Commerce Act.'® 

The Canadian Sea Carriage of Goods Act affords 
defenses in derogation of common law, and to be 
available sueh defenses must be clearly made out.1® 


[§ 542] (2) Necessity of Seaworthiness or Dili- 
—(a) In General. 
exemption it is necessary to show either that the 
ship was in fact seaworthy?! at the beginning of 
or 
the owner used due diligence to make her so.” 
owner must establish the existence of one or the 
other of these facts,?* as a “distinct condition” of,?> ’ 
or “condition precedent” to,°® or 


[§§ 541-542 


The Harter Act has no retro- 
occasioned 


The Harter Act was not repealed 


To secure the statutory 


whether or not seaworthy, 
The 


that, 


“preliminary con- 


ber, her owner for that reason not en- 
titled to exemption under section 3 of 
the Harter Act, from liability for the 
loss of cargo taken on board for such 
a voyage. Parsons v. Empire Transp. 
Co., 111 Fed. 202, 49 CCA 302. 


{[b] In Australia (1) under the 
Sea-Carriage of Goods Act of 1904, 
seaworthiness was a condition of ex- 
emption. McGregor v. Huddart Park- 
er, Ltd., 26 Austr: Ci 1. RS3s6. sO 
Under the later act of 1924, due dili- 
gence to effect seaworthiness would 
appear to be sufficient basis for ex- 
emption. See Australian Sea-Car-. 
riage of Goods Act (1924) art IV of 
Rules, §§ 1, 2. (3) Where it clearly 
appeared that the ship was seaworthy, 
the question of due diligence did ee 
arise. The Touraine, [1928] FB. 5 


Sp csmpehesares 3 generally see git § 
142. 


22. See infra § 544. 
23. The. Wildcroft,, 201, Uz, S: 3783 
26 SCt 467, 50 L. ed. 794; Martin v. 


The Southwark, 191 U. S. 1, 24 SCt 1, 
48.L. ed. 65; International Nav. Co. 
Vv... Harr, etcs Mis. Co. 1 SimUs Saison 
21 SCt 591, 45 L. ed. 830; The Oritani, 
40 F. (2d) 522; The Elkton, 35 F. (2d) 
49; W. T. Lockett Co. v. Cunard SS. 
Co:,, 21 Wa (2d) 19h) Palmer, ete.) Cos 
V2. ahOF BeC20) 204 SO Sie Mid 
dleton, 3 F. (2d) 384 [mod 286 Fed. 
548, and certiorari den 267 U. S. 603, 
45 SCt 463, 69 L. ed. 809]; Pocomoke 
Guano Co. v. Eastern Transp. Co., 278 
Fed. 745 [aff 285 Fed. 7]; Compagnie 
Maritime Francaise v. Meyer, 248 Fed. 
$31, ~E60'CCA-6395, eLhe UR, se) shitz— 
gerald, 212 Fed. 678, 129 CCA 214 
[eertiorari den 234 U. S. 757, 34 SCt 
675, 58 L. ed. 1579]; The Ninfa, 156 
Fed. 512; The Sandfield, 92 Fed. 663, 
34 CCA 612; Scottish Metropolitan 
Assur. Co. v. Canadian SS. Lines, Ltd., 
(Can.) [1930] 1 DomLR 201. 


Character and extent of seaworthi- 
ness or diligence see infra §§ 545, 546. 


24. International Nav. Co. v. Farr, 
ete. jy Mite)) Co., Msie Wy S.7218. 21 Sct 
591, 45 L. ed. 830; Compagnie Mari- 
time Francaise v. Meyer, 248 Fed. 881, 
160 CCA 689. 


25. The Wildcroft, 201 U.S. 378, 26 
Set 467. 50) Vl ede 79 Compagnie 
Maritime Francaise v. Meyer, 248 Fed, 


26. 
re Mexican- American 
Corp., 34 F. (2d) 674; 
S., 8 F. (2d) 422. 


The Oritani, 40 F. (2d) 522; In 
Fruit, ete. = 
Newhall Vamlls 


For later cases, developments and changes in the law. see Annotations, same title and section number, 


§§ 542-545] 


dition” to?7 exemption. 


Financial straits of owner rendering it unable to 
meet the necessary expense of making the ship 
seaworthy, are not a legal excuse for failure to 
exercise due diligence in such respect.?$ 

[§ 543] (b) Causal Connection with Loss. It is 
generally held that if the condition as to seaworthi- 
ness or diligence is not performed, exemption will 
be denied irrespective of whether failure to perform 
such condition contributed to the loss or damage,?° 
as where exemption is denied for loss resulting from 
improper navigation or management.*® But other 
authority is to the effect that if the ship was un- 
seaworthy, exemption from liability for damage 
caused by mismanagement,*! or by dangers of the 
sea,** will be denied unless the damage would have 
occurred despite existence of unseaworthiness. 


[§ 544] (c) When Requirement Must Be Met. 
The requirement that the ship must be seaworthy 
or that due diligence must be exercised to make 
her so*?* applies to seaworthiness at the beginning 
of the voyage.*4 


Where voyage is divided into stages, the require- 


27. Nord-Deutscher Lloyd v. In- 
Surance Co. of North, America, 110 


SHIPPING 


Ve Pfizer, 270 00. S. 641), 
205, 70 L. ed. 776, aff 272 U. S. 718, 47 


[58 C.J.] 393 


ment applies to the beginning of each separate 
stage*® of the voyage, as where the major portion 
of the voyage is to be undertaken after coaling and 
the ship is unseaworthy on leaving the coaling 
port.*® Merely dropping anchor after proceeding 
a short distance does not create a new stage of the 
voyage.?? 


[§ 545] (8) Character and Extent of Seaworthi- 
ness or Diligence—(a) In General. The requisite 
diligence must be exercised in all respects neces- 
sary to make the ship in fact seaworthy at the 
beginning of her voyage.*’- It is not sufficient to 
provide her with proper structures and equipment, 
but due diligence must also be exercised by the 
owner’s servants in the use of such equipment be- 
fore and up to the time of the beginning of the 
voyage,*® as by making such inspection as cireum- 
stances may require*® and effecting necessary re- 
pairs.‘t In this connection it has been pointed out 
that failure of the owner’s agents in respect of the 
exercise of diligence is legally attributable to him,*?2 
and that the mere selection of competent agents for 
such purposes is insufficient to show diligence by 
the owner.** The due diligence as to making the ves- 
46 SCt 


665, than if the coaling had been at Buf- 


Fed. 420, 49 CCA 1. 


23. /Palmer, etc., Co.iv.. U. S., 10°F. 
(2d) 214. 
29) -Thes Oritani, 40° BY. (2d) 522: 


The Willdomino, 300 Fed. 5 [certiorari 
granted sub nom. The Willdomino v. 
Citro’ Chemical ‘Co., 266 U. S. 597, 45 
SCt 98, 69 L. ed. 460, certiorari dism 
sub nom. Convoy SS. Co. v. Pfizer, 270 
U.S. 641, 665, 46.SCt 205, 70 L. ed. 
“06, atinete iW. S. 718,140 SCt 261,, 72 
L. ed. 491]; The R. P. Fitzgerald, 212 
Fed. 678, 129 CCA 214 [certiorari den 


ZeseU.S. Cow, o4) DCE GLb, 58. i ed. 
1579). 
30. International Nav. Co. v. Farr, 


etes, Mites Conn asi WU. tS.2i2118) (20) SCE 
591, 45 L. ed. 830; The Elkton, 35 F. 
(2a) 49; W. T. Lockett Co. v. Cunard 

LOO; noir (2d)? LOLS 5 Palmer, ete, 
: S., 10 F. (2d) 214; Newhall 
Wa We ySe se ee C2d)m 422 Divers Wall- 
domino, 300 Fed. 5 [certiorari granted 
sub nom. The Willdomino v. Citro 
Chemical Co., 266 U. S. 597, 45 SCt 98, 
69 L. ed. 460, certiorari dism sub nom, 
Convoy SS. Co. v. Pfizer, 270 U.S. 641, 
665, 46 SCt 205, 70 L. ed. 776, aff 272 
Wee Sei Sti be Oden Tl pls wedinad O15 
The Asuanca, 291 Keds 73; The R. P. 
Fitzgerald, 212 Fed. 678, 129 CCA 214 
{certiorari den 234 U. S. 757, 34 SCt 
675, 58 L. ed. 1579]; The Ninfa, 156 
Fed. 512; Parsons v. Empire Transp. 
Co., 111 Fed. 202, 49 CCA 302 [cer- 
tiorari den 183 U. S. 699, 22 SCt 935, 
46 L. ed. 396]. 


81. Rosenberg v. Atlantic Trans- 
POLrd Co, 225e Ee (2d) 739: 
32. Rosenberg Bros. v. Atlantic 


Transport Co., Supra. 


Contractual exemption see infra §§ 
660-687. 


33. See supra § 542. 


34. International Navy. Co. v. Farr, 
etc., Mfg. Co., 181 U. S, 218, 21 SCt 
591, 45 L. ed. 830; The Oritani, 40 F. 
(2d) 522; In re O’Donnell, 26 F. (2d) 
324 [mod 22 F. (2d) 410]; Palmer, 
CtC COMVAU Oe LOPE (2d) 2147, ihe 
Newport, 7 F. (2d) 452 [rev 3 F. (2d) 
LOL; 
[certiorari granted sub nom. The 
Willdomino v. Citro Chemical Co., 266 
U. S. 597, 45 SCt 98, 69 L. ed. 460, cer- 
tiorari dism sub nom. Convoy SS. Co. 


The Willdomino, 300 Fed. 5| 


SCt 261, 71 L. ed. 491]; Kaufer Co. v. 
Luckenbach SS. Co., 294 Fed. 978; The 
Ninfa, 156 Fed. 512; 
v. G. A. Bahn Diamond, etc., Co., (Tex. 
Civ. A.) 154 SW 282. 


“The time at which the ship must 
have been seaworthy and properly 
equipped and supplied or due diligence 
have been exercised to make her so, 
was at the beginning of her voyage.” 
The Willdomino, 300 Fed. 5, 11 [cer- 
tiorari granted sub nom. The Will- 
domino v. Citro Chemical Co., 266 U. 
S. 597, 45 SCt 98, 69 L. ed. 460, cer- 
tiorari dism sub nom. Convoy SS. Co. 
v. Pfizer, 270 U. S. 641, 665, 46 SCt 205, 
70 L. ed. 776, aff 272 U. S. 718, 47 SCt 
261, 71 L. ed. 491). 


[a] Date of sailing governs as to 
seaworthiness. Palmer, etc., Co. v. 
Was. LOGE. G20) acne. 


[b] When she breaks ground on 
the voyage in question, the ship must 
be seaworthy. In re O’Donnell, 26 F. 
(2d) 334 [mod O’Donnell’s Pet., 22 F. 
(2d) 410). 


{c] Even if absence of a pilot ren- 
ders the ship unseaworthy, where 
such absence occurs after the voyage 
has commenced and without prior de- 
termination to discharge the pilot at 
the later period, it will not be ground 
for denying exemption. The Oritani, 
40 F. (2d) 522 


35. The Willdomino, 3800 Fed. 5 
{certiorari granted Willdomino v. Cit- 
ro Chemical Co. of America, 266 U. 
S. 597, 45 SCt 98, 69 L. ed. 460, writ 
of certiorari dism Convoy S. S. Co. 
v. Pfizer, 270 U. S: 641, 665, 46 SCt 
205, 70 Li. ed. 776, and aff The Will- 
domino, 272 U. S. 718, 47 SCt 261, 71 
L. ed. 491]. \ 


36. The Viking, 271 Fed. 801. 


[a] Weight of coal changing ves- 
sel’’s draft.—Where the coaling of a 
freight boat at Toledo was contem- 
plated as a necessary part of a voy- 
age from Buffalo to Sault Ste. Marie, 
and the weight of the coal increased 
the draft to a point where the boat 
was unseaworthy, due to an open 
stopcock admitting water after in- 
creased weight of coal lowered level 
of boat, the situation, as respected 
liability under the Harter Act (Comp. 
St. §§ 8029-8035), was no different 


falo. The Viking, 271 Fed. 801. 
387. The Oritani, 40 F. (2d) 522. 
Mallory SS. Co. [a] To discharge stevedores.—The 


Oritani, 40 F. (2d) 522. 
38. The Oritani, 40 F., 
The Ninfa, 156 Fed. 512. 


39. International Nav. Co. v. Farr. 
etc, Mite 'Co., si) U.S 248 2 St 
591, 45 L. ed. 830; The Ninfa, 156 Fed. 
512; The C. W. Elphicke, 117 Fed. 279 
de ak Fed. 279]; The Manitou, 116 
‘ed. : 


40. The Tenedos, 151 Fed. 1022, 82 
CCA 671 [aff 137 Fed. 443]; The Aggi, 
93 Fed. 484; Welsh v. The Alvena, 79 
Fed. 973, 25 CCA 261) [aff 74 Fed. 252]; 
The Flamborough, 69 Fed. 470; The 
Millie R. Bohannon, 64 Fed. 883. 


[a] Casual inspection is insuffi- 
cient to constitute due diligence. The 


(2d) 522; 


tic, etc., 
Co., 31 F. (2d) 1006, and “certiorari 
pire U.S. 874, 49 SCt 514, 73 L. ed. 
1009]. 


[b] Care as to inspection must he 
proportionate to danger.—The Millie 
R. Bohannon, 64 Fed. 883. . 


[ce] Inspection required is antici- 
patory.—The Agegi, 93 Fed. 484 [aff 
107 Fed. 300, 46 CCA 276]. 


[d] Where external appearance is 
relied on in lieu of tests, the inspec- 
tion and examination must be dili- 
gently made. The Charlton Hall, 285 
Fed. 240. - 


[e] Proper tests of tank tops are 
either pneumatic, hydraulic, or steam. 
The Mongolian Prince, 27 F. (2d) 985 
[cit The Leerdam, 8 F. (2d) 295; The 
Laconia, 1927 A. MiG. 1514}. 


{f] Pressure tests of all fuel tanks 
are not required prior to commence- 
ment of voyage in absence of facts 
putting owners on notice of leakage. 
Dupont de Nemours v. American Ha- 
waiian SS. Co., 41 F. (2d) 226. 


41. The Ninfa, 156 Fed. 512; 
Mary L. Peters, 68 Fed. 919. 


42. Nord-Deutscher Lloyd vy. In- 
surance Co. of North America, 110 
Fed. 420, 49 CCA 1. 


43. The Ninfa, 156 Fed. 512; Nord- 
Deutscher Lloyd v. Insurance Co. of 
North America, 110 Fed. 420, 49 CCA 


The 
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sel seaworthy must in fact be exercised by the agents 
selected,*# and should be of a character adequate to 


accomplish the result intended.*® 


Procuring certificates of seaworthiness does not 


show exercise of due diligence.*® 
Protection of cargo. 


or against perils which reasonable 


The Alvena, 74 Fed. 252. 


[a] ‘“ ‘Diligence’ and ‘negligence’ 
are relative terms, and depend on 
varying circumstances. Due dili- 
gence requires such watchful cau- 
tion and foresight as the circum- 
stances of the particular service de- 
mand. It must be adequate to the oc- 
casion. It must be due diligence in 
the work itself, and not merely in the 
selection of agents to do the work; 
otherwise, shipowners might -escape 
all responsibility merely by selecting 
agents of good reputation, and would 
be relieved whether such agents ex- 
ercised due care or not to make their 
vessel seaworthy, and any responsi- 
bility would be frittered away. We 
do not believe such was the inten- 
tion of the act.” Nord-Deutscher 
Lioyd v. Insurance Co. of North 
America, 110 Fed. 420, 427, 49 CCA 1. 


44, The Ninfa, 156 Fed. 512; The 
Alvena, 74 Fed. 252. 


45. Nord-Deutscher 
surance Co. of North 
Fed. 420, 49 CCA 1. 


46. Bank Line v. Porter, 25 F. (2d) 
843 [aff 17 F. (2d) 513, and certiorari 
den 278 U.) S..623,149 Ct 25, 73,1. ed. 
544]; Newhall v. U. S., 8 F. (2d) 422; 
The Abbazia, 127 Fed. 495; Mallory 
SS. Co. v. G. A. Bahn Diamond, ete, 
Co., (Tex. Civ. A.) 154 SW 282. 


“The requirement of due diligence 
under the Harter Act, of course, is not 
satisfied by diligence in the procuring 
of surveyors’ certificates.” Newhall 
Vi US supra, 

47. The R. P. Fitzgerald, 212 Fed. 


678, 129 CCA 214 [certiorari den 234 
Wit SAT SIS 49SCE 675,58 Lavedwd sirgq. 


1; 


Lloyd v. In- 
America, 110 


48. The R. P. Fitzgerald, supra. 
49. The Manitoba, 104 Fed. 145. 
[a] Open porthole left open on 


sailing, through failure of officers to 
inspect, and rendering ship unsea- 
worthy as to cargo thereby exposed 
to damage from sea water. The Mani- 
toba, 104 Fed. 145. 


50. What constitutes seaworthi- 
ness generally see infra § 742. 


51. Atlantic Transport Co. v. Ros- 
enberg, 34 F. (2d) 843 [aff 25 F. (2a) 
739]; The Jean Bart, 197 Fed. 1002. 


52. See infra text and notes 53-65. 
And see cases infra this note. 


[a] Due diligence shown with re- 
spect to: (1) Design of ship and work- 
manship thereon. Angliss, ete., v. 
Peninsular, etc., Steam Nav. Co., 
[1927] 2 K. B. 456 (construing Aus- 
tralian Act). (2) Ports. The Silvia, 
64 Fed. 607 [aff 171 U. S. 462, 19 Sct 
7, 43 L. ed. 241] (supplying iron 
covers for protection showed due 
diligence). (3) Suetion pipe. The 
Indrani, 177 Fed. 914, 101 CCA 194 
(holding that a shipowner is not 
deprived of the protection .given by 
Harter Act § 38 against liability for 
injury to cargo resulting from a 
broken suction pipe because it was 
not proved that the pipe was inspect- 


To discharge the duty of 
due diligence the owner will be required to take 
such precautions as are reasonably adequate for 
the protection of the cargo against known perils,*? 
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unseaworthy as 


ing whether or 


foresight would 


ed at the commencement of the voy- 
age, where it is shown that it was in 
good condition after the voyage com- 
menced, that the break was new, and 
it was sufficiently accounted for by 
the straining of the ship during very 
rough weather on the voyage). 


{[b] Due diligence not shown with 
respect to: (1) Boiler inspection and 
repair. The Abbazia, 127 Fed. 495. 
(2) Caulking of lighter. ’ Nord- 
Deutscher Lloyd v. Insurance Co. of 
North America, 110 Fed. 420. 49 
CCA JA. (3). Cleaning ;bottom. ihe 
Abbazia, supra. (4) Deck repair. The 
Ninfa, 156 Fed. 512. (5) Fog horn, 
failure to put mechanical features in 
good condition. The Niagara, 84 
Fed. 902, 55 U. S. App. 445, 28 CCA 
528. (6) Hold repair and inspection. 
The Alvena, 74 Fed. 252. (7) Hull 
inspection and repair of oil tanker. 
The Agwimoon, 24. F. (2d) 864 [aff 
sub nom. Atlantic, ete., SS. Lines v. 
Interocean Oil Co., 31 F. (2d) 1006 
(certiorari den 279 U. S. 874, 49 SCt 
514, 73 L. ed. 1009)J. (8) Manning of 
ship. The Fort Morgan, 284 Fed. 1 
{aff 274 Fed. 734] (incompetent en- 
gine room force); The Valentine, 131 
Fed. 352 (holding that, where the 
owner of a vessel, while in her home 
port, permitted all of her crew to 
leave for the night, except the fire- 
man, cook, and a deck hand, and per- 
mitted them to sleep without main- 
taining a proper watch, and the fires 
to be banked so that no steam was 
available to work the pumps in case 
of an emergency, he was guilty of 
negligence, rendering the vessel li- 
able for loss of cargo by the sinking 
of the vessel from injuries caused by 
an ice jam, notwithstanding the aet). 
(9) Porthole under water, failure to 
inspect before sailing. The Tenedos, 
151 Fed. 1022, 82 CCA 671. (10) Shaft 
alley, failure to test properly for 
leakage, which occurred to damage of 
cargo stowed near side of alley. New- 
hall $v5U'>S. SSG (20) hs4 20 = alt) 
Steering gear. U. S. v. Middleton, 3 
F. (2d) 384 [mod 286 Fed. 548, and 
certiorari den 267 U. S. 603, 45 Sct 
463, 69 L. ed. 809]. (12) Water bal- 
Jast tank. The Brilliant, 159 Fed. 
1022, 86 CCA 671 [aff 138 Fed. 743] 
(holding that failure to place a rose 
or screen on the lower end of the pipe 
to the water ballast tank to prevent 
the entrance of foreign substances 
which might foul the valve was a 
failure to exercise due diligence in 
equipment to make the ship sea- 
worthy at the beginning of the voy- 
age, and rendered her liable for the 
damage). (13) Water pipes. The Ca- 
tania, 107 Fed. 152; Morris v. Oceanic 
Steam Nav. Co., 16 T. L. R. 533. 


[c] Unseaworthiness shown with 
respect to: (1) Floor of lamp room 
immediately above cargo, hole in 
floor permitting leakage of oil damag- 
ing cargo. The R. P. Fitzgerald, 212 
Fed. 678, 129 CCA 214 [certiorari den 
234 U.S. 9757," S40SCt 167s, bSeda ved: 
1579]. (2) Hull. Compagnie Mari- 
time Francaise v. Meyer, 248 Fed. 881, 
160 CCA 639. (3) Rivets, improperly 
driven and hammered, so that leak- 


For later cases, developments anid changes in the law see Annotations, 


have anticipated.*® sel be 
worthy as a whole, exemption will be denied if it was 


[§ 546] (b) Factors Considered.*° 


Although the vessel be sea- 


respects the cargo damaged.*® 


In determin- 
not the duty of exercising due dil- 


igence was discharged, the measure of that duty 
must be considered with reference to the conditions 
under which it was to be performed,®*! and in this 
connection the courts will consider all relevant cir- 
cumstanees,®? such as the character of the cargo,°* 


age occurred to damage of cargo. The 
Lake Allen, 274 Fed. 873. (4) Siphon 
stopcock left open, which rendered 
ship unseaworthy when loaded to ex- 
tent bringing outboard end of siphon 
under water. The Viking, 271 Fed. 
801. (5) Water tank, of leaky char- 
acter causing injury to cargo when 
water seeped through. The President 
Polk, 43 F. (2d) 695 [rev 40 F. (2d) 
665]. (6) Chain locker. Atlantic 
Transport Co. v. Rosenberg, 34 F. 
(2d) 843 [aff 25 F. (2d) 739]. 


[d] Unseaworthiness not shown 
with respect to: (1) Cargo compart- 
ment without sounding pipes, where 
leakage of water into compartment 
could not reasonably be anticipated, 
The Touraine, [1928] P. 58 (constru- 
ing Australian Act). (2) Charts, suf- 
ficient for voyage contemplated. The 
Oritani, 40 F. (2d) 522. (3) Com- 
passes, mechanically sound and effi- 
cient. The Oritani, supra. (4) Drain- 
age pipe, held proper and suitable 
with respect to size, material, and 
location. The Touraine, supra (con- 
struing Australian Act). (5) Man- 
ning, lack of pilot did not render ship 
unseaworthy where her master was 
familiar with the waters sailed. The 
Oritani, supra. 


53. The Agwimoon, 24 F. (2d) 864 
[aff sub nom. Atlantic, ete., SS. Lines 
v. Interocean Oil Co., 31 F. (2d) 1006 
(certiorari den 279 U. S. 874, 49 SCt 
514, 73 L. ed. 1009)]; The Willfaro, 
9 F. (2d) 940 [aff sub nom, )Wil- 
liams SS. Co. v.. Wilbur, 9 F. (2d) 
622]; The R. P. Fitzgerald, 212 Fed. 
678, 129 CCA 214 [certiorari den 234 
U. S._757, 34 SCt 675, 58 L. ed. 1579]; 
The Jean Bart, 197 Fed. 1002; Corsar 
v. Spreckels, 141 Fed. 260, 72 CCA 378; 
The Alvena, 74 Fed. 252. 


“The test of seaworthiness is 
whether the vessel is reasonably fit te 
carry the cargo which’she has under- 
taken to transport.” The R. P. Fitz- 
gerald, 212 Fed. 678, 683, 129 CCA 214 
[certiorari den 234 U. S. 757, 34 Sct 
675, 58 L. ed. 1579]. 


[a] Cement, being a heavy, com- 
pact cargo, must be properly distri- 
buted to render the ship seaworthy. 
Corsar_v. Spreckels, 141 Fed. 260, 72 
CCA 378. 


[b] Oil.—Where the ship alleged 
unseaworthy because leaky is in effect 
a huge, floating tank used to transport 
oil, even a slight leak, which wouid 
do no substantial harm with respect 
to a general dry cargo vessel, may 
render the tanker unseaworthy so as 
to impose liability for loss of oil re- 
sulting from leaking, and in deter- 
mining whether due diligence was 
used under a private contract of car- 
riage expressly incorporating the 
Harter Act, the court will consider 
the nature of the cargo. The Agwi- 
moon, 24 F. (2d) 864 [aff sub nom. At- 
lantic, ete., SS. Lines v. Interocean 
Oil Co., 31 F. (2d) 1006 (certiorari den 
Linasy S</ 874,549 SCE'5145-73 "i! eds 


nee! Sugar.—The Alvena, 74 Fed. 


2. 


Same title and section number, 


§§ 546-548] 


the nature of the voyage,®+ the sufficiency of the 
fuel supply,*® condition of the weather,°*® the age®? 
and condition®® of the ship, and the previous prac- 
tice of the owners with respect to exaraination for 


repairs.®® 


Hiring master who has never before served in such 
capacity does not show lack of due diligence.*° 


Lack of license for the voyage taken may render 
a ship so far unseaworthy as to preclude exemp- 


tion. ®1 
Loading. 


and stowage®? of cargo. 


[d] Wheat.—The R. P. Fitzgerald, 
212 Fed. 678, 129 CCA 214 [certiorari 
onan U. Si,757; 34:SCt 675, 58 Led. 


[e] Wickeér-covered bottles.—The 
Jean Bart, 197 Fed. 1002. 


54. The Agwimoon, 24 F. (2d) 864 
[aff sub nom. Atlantic, etc., SS. Lines 
v. Interocean Oil Co., 31 F. (2d) 1006 
(certiorari den 279 U. S. 874, 49 SCt 
514, 73 L. ed. 1009)]; The Jean Bart, 
197 Fed. 1002, 1003; The Ninfa, 156 
Fed. 512. 5 


“Conduct reasonably prudent under 
one set of circumstances may be 
grossly negligent under another. A 
ship may be seaworthy for one kind 
of a cargo and not seaworthy for an- 
other, or may be fully equipped for 
one voyage and wholly unfit for an- 
other.’”’ The Jean Bart, supra. 


[a] That leakage developed on a 
voyage of average character for the 
season and waters traversed, is a cir- 
cumstance militating against a claim 
that damage resulted from perils of 


the sea and in favor of the view that |. 


there was lack of due diligence to 
make the ship seaworthy at the be- 
ginning of the voyage. The Agwi- 
moon, 24 F. (2d) 864. [aff sub nom. At- 
lantie, etc., SS. Lines v. Interocean Oil 
Co., 31 F. (2d) 1006 (certiorari den 
279° Wins. 874, ° 49° SCt 514,73 Ta ed. 
1009) ]. * 


[b] Voyage from London around 
the Horn to an American port requires 
a ship-staunch and tight enough to 
withstamd the severe weather to be 
anticipated on such a course. The 
Ninfa, 156 Fed. 512. 


55. The Willdomino, 300 Fed. 5 
[certiorari granted sub nom. The 
Willdomino v. Citro Chemical Co., 266 
U. S. 597, 45 SCt 98, 69 L. ed. 460, cer- 
tiorari dism sub nom. Convoy SS. Co. 
v. Pfizer,-270 U. S. 641, 665, 46 SCt 205, 
TO ede1 16. ale ane US. 718747 SCE 
261, 71 L. ed. 491]. 


. 56. Texas, etc., SS. Co. v. Parker, 
263 Fed. 864 [certiorari den 253 U. S. 
488, 40 SCt 485, 64 L. ed. 1026]. 


57. The Pehr Ugland, 271 Fed. 340 


[app dism 277 Fed. 1019]; The Ninfa, ' 


156 Fed. 512. 


[a] Obligation to inspect becomes 
more imperative where an old ship 
is in use. The Pehr Ugland, 271 Fed. 
340 [app dism 277 Fed. 1019]. 


58. The Pehr Ugland, supra. 


[a] Ship not thoroughly strong 
and well equipped requires frequent 
examinations and thorough _inspec- 
tion. The Pehr Ugland, 271 Fed. 340 
[app dism 277 Fed. 1019]. 


[b] Steel vessels carrying sugar 
eargoes being subject to rapid de- 
terioration demand extra precautions 
so as to keep them seaworthy. The 
Elkton, 35 F. (2d) 49; The Julia 


In determining whether a vessel was 
seaworthy so as to entitle the owner to exemption,®? 
the courts will consider the matters of loading®? 
The lke practice of others 
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will not excuse an owner for so far overloading his 
ship as to render her unseaworthy.*® 


[§ 547] (4) Causes of Loss or Damage within 
Exemption—(a) In General. 


The exemption from 


hability is limited to loss or damage arising from 


the causes specified in the statute,®* and will not 
be extended by implication to include exemption 
from liability for loss or damage arising from non- 
specified causes.®? 


[§ 548] (b) Breach of General Duty as to Sea- 


worthiness. 


stitute therefor 


Luckenbach, 235 Fed. 388, 148 CCA 
650 [mod on other grounds 248 U. S. 
or SCt 53, 638-L. ed. 170, 1 ALR 


59. The Agwimoon, 24 F. (2d) 864 
[aff sub nom. Atlantic, etc., SS. Line 
v. Interocean Oil Co., 31 F. (2d) 1006 
(certiorari den 279 U. S. 874, 49 SCt 
514, 73 L. ed. 1009)]. 


{a] Previous practice of dry-dock- 
ing every six months for examination 
and repairs carries the reasonable im- 
plication that some repairs were 
usually discoverable at the end of 
every such period, and is a circum- 
stance for consideration in determin- 
ing whether there was lack of due dili- 
gence in sending the ship to sea with- 
out dry-docking, where six months had 
elapsed since the previous Such dock- 
ing and the ship had just completed 
a very rough voyage. The Agwi- 
moon, 24 F. (2d) 864 [aff sub nom. 
Atlantic, etc., SS. Lines v. Interocean 
Oil Co., 31 F. (2d) 1006 (certiorari den 
279 U. S. 874, 49 SCt 514, 73 L. ed. 
1009) J. 


60. The Benjamin Noble, 232 Fed. 
382 [aff 244 Fed. 95, 156 CCA 523, and 
aff sub nom. Capitol Transp. Co. v. 
Cambria Steel Co., 249 U. S. 334, 39 
SCt 292, 63 L. ed. 631]. 


61. The St. Paul, 277 Fed. 99. 
62. See supra § 542. 
63. The Benjamin Noble, 232 Fed. 


382 [aff 244 Fed. 95, 156 CCA 523, and 
aff sub nom. Capitol Transp. Co. v. 
Cambria Steel Co., 249 U. S. 334, 39 
SCt 292, 63 Li ed. 631]; The Oneida, 
128 Fed. 687, 63 CCA 239 [rev 108 Fed. 
886, and certiorari den 194 U. S. 632, 
24 SCt 856, 48 L. ed. 1159]. 


[a] Overloading renders the ship 
unseaworthy. The Benjamin Noble, 
232 Fed. 382 [aff 244 Fed. 95, 156 CCA 
523, and aff sub nom. Capitol Transp. 
Co. v. Cambria Steel Co., 249 U. S. 334, 
39 SCt 292, 63 L. ed. 631]. 


[b] Draft controlling.—In deter- 
mining the safe loading of a vessel as 
to weight of cargo, the guiding thing 
should be her draft. The Benjamin 
Noble, 232 Fed. 382 [aff 244 Fed. 95, 
156 CCA 523, and aff sub nom. Capitol 
Transp. Co. v. Cambria Steel Co., 249 
Wns: 3345539 SCt, 292) 63 L..ed.631]. 


[ec] Where a ship started on her 
voyage with a list of eight or nine de- 
grees, which increased to such an ex- 
tent, in consequence of her improper 
loading, that it was imprudent to pro- 
ceed, and she put in at an inter- 
mediate port, and having opened a 
port to readjust the cargo while lying 
at a pier, the ship gave a sudden 
lurch, which brought the port under 
water, and she sank, damaging her 
cargo, the damage was attributable to 
her initial instability, which rendered 
her unseaworthy at the beginning of 
the voyage, and for the consequences 
of which the owners were not ex- 


‘The statutes do not relieve the owner 
from the general duty®* to furnish a seaworthy 
vessel at the beginning of the voyage,*® nor sub- 


the less extensive obligation to use 


empted from liability by the act. 
The Oneida, 128 Fed. 687, 63 CCA 239 
[rev 108 Fed. 886]. 


64. Corsar v. Spreckels, 141 Fed. 
260, 72 CCA 878. 


65. The Benjamin Noble, 232 Fed. 
382 [aff 244 Fed. 95, 156 CCA 523, and 
aff sub nom. Capitol Transp. Co. v. 
Cambria Steel Co., 249 U. S. 334, 39 
SCt 292, 68 L. ed. 631]. 


66. Farr, etc., Mfg. Co. v. Inter- 
national Nav. Co., 94 Fed. 675 [rev on 
other grounds 98 Fed. 636, 39 CCA 197 
(aff 181" U. S.1218, 21) SCt 1591, 45. 1: 
ed. 830)]. 


67. The Carib Prince, 170 U. S. 
655, 18 SCt 753, 42 L. ed. 1181; The 
Edith, 10 F. (2d) 684; The Ninfa, 156 
Bed, 512; Warr, etc., Mfz.-Co. v., In= 
ternational Nav. Co., 94 Fed. 675 [rev 
on other grounds 98 Fed. 636, 39 CCA 
197 (aff 181. U.S. 218, 21 SCt 590, 45 
L. ed. 830)]; Mallory SS. Co. v. Har- 
riss-Irby Cotton Co., (Tex. Civ. A.) 
204 SW 789. 


[a] Exemptions not clearly within 
the scope of the statute will be denied. 
Mallory SS. Co. v. Harriss-Irby Cot- 
ton Co., (Tex. Civ. A.) 204 SW 789. 


[b] Negligent covering of hatch.— 
The Harter Act, § 3 (U. S. Comp. St. 
[1916] § 8031), does not exempt a 
vessél owner from liability for loss 
due to negligence of a nonspecified 
character, such as the negligent cov- 
ering of a hatch. Mallory SS. Co. v. 
Harriss-Irby Cotton Co., (Tex. Civ. 
A.) 204 SW 789. 


Carrier’s right to claim exemption 
Be against third parties see infra § 
576. 

Rule of strict construction see su- 
pra § 541. 


68. See infra §§ 738, 745. 


69. The Fort Gaines, 21 F. (2d) 
865; The Newport, 7 F. (2d) 452 [rev 
3 F. (2d) 1017]; The Pehr Ugland, 
271 Fed. 340 [app dism 277 Fed. 1019]; 
Benner Line v. Pendleton, 217 Fed. 
497,1595, 133 CCA, 349 attiy246) Ui Se 
353, 38 SCt 330, 62 L. ed. 770, and cit 
Cyc]; The Ninfa, 156 Fed. 512; Farr, 
ete., Mfg. Co. v. International Nav. 
Co., 94 Fed. 675 [aff 98 Fed. 636, 39 
CCA 197 (aff 181 U. S. 218, 21 SCt 591, 
45 L. ed. 830)]; The Sandfield, 92 Fed. 
663.).94) CCA N62” [Tail 79" Meds sive 
See Flint v. Christall, 171 U. S. 187, 
18 SCt 831, 48 L. ed. 130 [aff 82 Fed. 
472] (holding that Harter Act § 3, 
which provides that if the shipowner 
exercised due diligence to make the 
vessel seaworthy, etc., neither the 
vessel nor her owner shall be respon- 
sible for faults or errors in her-navi- 
gation or management, does not give 
an owner who has exercised such dili- 
gence a right to contribution in gen- 
eral average for sacrifices made to 
save vessel and cargo, when stranded 
through negligence of the ship’s offi- 


cers). 
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due diligence,*® nor change general rules as to war- 
ranty of seaworthiness,’! nor affect his general lia- 
bility for damages to the cargo arising from unsea- 


worthiness. ‘? 
[§ 549] (c) Latent Defects. 


of her voyage."4 


latent defects.*° 


Under provision of Canadian Water-Carriage of 
Goods Act exempting the shipowner, who exercises 
due diligence to make the ship seaworthy, from 
liability for loss or damage resulting, inter ala, 
“from latent defect,”7® to secure, exemption it 1s 
necessary to show both"? that diligence was exer- 
cised and that the cause of loss was a latent defect. 


[§ 550] (ad) Jettison. Under a 


the Harter Act excluding trom the proyision ex- 
empting the owner from hability for loss resulting 
from saving property at sea acts done to save prop- 
erty on the carrier ship,** it has been held that the 
act does not abolish general average for jettison.’ 
It has also been held that, where the proximate 
cause of loss is a voluntary jettison of eargo fol- 


“The Harter Act has not released 
the owner of a ship from the duty of 
making her seaworthy at the begin- 
ning of her voyage.’ The Silvia, 171 
UNS> 462,464, 19 SCt7'43 Le ed, 241 
[quot The Ninfa, 156 Fed. 512, 519]. 


70. The Carib Prince, 170 U.S. 655, 
18 SCt 753, 42 L. ed. 1181; The Pehr 
Ugland, 271 Fed. 340 [app dism 277 
Hed. 1019]; The -<Ninfa, 156 Fed, 
512; The C. W. Elphicke, 117 Fed. 279 
Laff 122 Fed. 439]; The Catania, 107 
Fed, 152; Insurance Co. of North 
America v. North German Lloyd Co., 
106 Fed..973;' Farr, etc., Mfg. Co.-w. 
International Nav. Co.,.94 Fed. 675 
[aff 98 Fed. 636, 39 CCA 197 (aff 181 
U.S: 218, 21 SCt 591; 45 Lied: 830) 7; 
The Erik Boye, 18 Aspin. 66, 142 L. 
T. Rep. N. S. 335 (construing Harter 
Act). 


{a] Affirmative proof that due dili- 
gence was used to make the vessel 
seaworthy (1) will not exempt the 
vessel or owner from liability for the 
consequences of unseaworthiness 
(The Ninfa, 156 Fed. 512), nor (2) ex- 
empt a shipowner from liability for 
damages to cargo resulting from the 
ship’s unseaworthy condition at the 
commencement of the voyage (The C. 
W. Elphicke, 117 Fed. 279 [aff 122 Fed. 
439]). 


71. The Turret Crown, 297 Fed. 
766 [certiorari den 264 U. S. 591, 44 
SCt 403, 68 L. ed. 865]. 


[a] TIllustration.—In the absence 
of stipulation to the contrary, a ship- 
owner absolutely warrants that his 
ship is seaworthy in all respects, and 
not merely that he has used due dili- 
gence to make her seaworthy, regard- 
less of his knowledge or ignorance, of 
his care or negligence; and this rule 
is not affected by the Harter Act. 
The Turret Crown, 297 Fed. 766 [rev 
282 Fed. 354, and certiorari den 264 
U. S. 591, 44 SCt 403, 68 L. ed. 865]. 


Warranty of seaworthiness gener- 
ally see infra §§ 739-741. 


Under the Harter 
Act**® it has been held that, irrespective of the ex- 
ercise of due diligence, the owner remains liable for 
loss or damage resulting from latent defects which 
rendered the ship unseaworthy at the beginning 
There are, however, dicta to the 
effect that the act relieves the diligent shipowner 
from liability for loss or damage resulting from 
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Cargo.*? 


unavailable, 


construction of 


72. The Edith, 10 F. (2d) 684; The 
Pehr Ugland, 271 Fed. 340 [app dism 
277 Fed. 1019]; Benner Line v. Pen= 
dleton, 217 Fed. 497, 133 CCA 349 [aff 
246 UssS 353, 88) SCh 330; 62) Eayed) 
770]; Farr, etc., Mfg. Co. v. Interna- 
tional Nav. Co., 94 Fed. 675, 677 [rev 
on other grounds 98 Fed. 636, 39 CCA 
LOT Marth US U5 S. 218, 21 SCE Oi As 
L. ed. 830)]. 


“The statute does not touch, and 
therefore leaves unchanged, the car- 
rier’s liability for unseaworthiness.” 
Farr, etce., Mfg. Co. vy. International 
Nav. Co., supra. 


73. USCA tit 46 § 192. 


74 Benner Line vy. Pendleton, 217 
Fed. 497, 133 CCA 349 [aff 246 U.S: 
SIS MOOS Ob to3 0) Oz ne dons, Ode 


[a] Latent defect in ship’s pumps. 
—Benner Line vy. Pendleton, 217 Fed. 
497, 133. (CGA .3 49 fiat 246 “Ul Ss 3535 
38 SCt 330, 62 L. ed. 770}. 


75. The Irrawaddy, 171 U. S. 187, 
18 SCt 831, 43 L. ed. 130; The Ninfa, 
156 Fed. 512; Nord-Deutscher Lloyd 
v. Insurance Co. of North America, 
110 Wed. 420, 49 CCA 1. 


76; Seer Ry SC. G92) venZuk 
77. Scottish Metropolitan Assur. 
Co. v. Canadian SS. Lines, (Can.) 


[1930] 1 DomLR 201. 

78. See infra § 571. 

79. St. Paul F. & M. Ins. Co. v. The 
Schooner Ernestina, 10 Porto Rico 
Fed. 478. 

80. The Mary F. Barrett, 270 Fed. 
oe [rev on other grounds 279 Fed. 
329]. 

81. See The Mary F. Barrett, 279 
Fed. 329 (where exemption was 
granted for jettison under a contract 
clause relating to dangers of the sea). 


82. Lewis v. Kotzebue 
etc., Co., 236 Fed. 997. 


83. As fault or error in navigation 


Trading, 


[§§ 548-552 


lowing negligent stranding of the ship, exemption 
claimed on the ground of fault or error in naviga- 
tion will be denied,*® although it would seem that 
in such ease exemption might be granted on the 
ground that jettison was a danger of the sea under 
the provision of the act exempting an owner from 
liability for loss resulting from such dangers.** 
Where a charterer has assumed the marine risk of 
loss on the cargo, under the Harter Act he has 
been denied recovery against the owner on jettison 
following a nonnegligent stranding.*? 


[§ 551] (e) Negligence in Care or Custody of 
Both under the Harter Act®* and similar 
statutes,**> where the proximate cause of damage 
is a negligent act or omission in connection with 
the care and custody of cargo, the exemption is 
This is especially true where other 
statutory provisions’® forbid insertion in the ship- 
ping contract of clauses exempting the carrier from 
liability for negligence with respect to care and 
custody of cargo.** 


[§ 552] (£) Improper 
ment of Ship in General. 
been shown with the rule as to seaworthiness or 
diligence with respect thereto,*® and where it fur- 
ther appears that the proximate cause of the loss 
or damage was improper navigation or management 
to which the owner was not personally privy,*? ex- 


Navigation or Manage- 
Where compliance has 


or management see infra § 552. 


84. W. T. Lockett Co. v. Cunard 
SS. Co., 21 F. (2d) 191; The Samland, 
7 F. (2d) 155; The Jeanie, 236 Fed. 
463, 149 CCA 515 [rev 225 Fed. 178]; 
The Jean Bart, 197 Fed. 1002; The 
Frey, 92 Fed. 667; Hoffschlaeger Co., 
Ltd. v. The German Bark Paul Isen- 
berg, 4 Hawaii Fed. 360. 


85. Gosse Millerd, Ltd. v. Canadi- 
an Govt. Merchant Mar., Ltd., [1929] 
A. C. 223 (construing English Act); 
Foreman vy. Federal Steam Nav. Co, 
[1928] 2 K. B. 424 (construing Aus- 
tralian Act). 


86. See infra §§ 603-605. 


87. The Jean Bart, 197 Fed. 1002; 
The Germanic, 124 Fed. 1, 59 CCA 521 
[aff 196 U. S. 589, 25 SCt 317, 49 LL. 
ed. 610]; Foreman v. Federal Steam 
Nav. Co., [1928] 2 K. B. 424 (constru- 
ing Australian Act). 


88. See supra §§ 542—546. 


89. The Oritani, 40 F. (2d) 522; 
The Waalhaven, 36 F. (2d) 706 [cer- 
tiorari den 281 U. S. 747 mem, 50 SCt 
352 mem, 74 L. ed. 1159 mem]; Texas, 
ete., SS. Co. v. Parker, 263 Fed. 864 
{certiorari den 253 U. S. 488, 40 SCt 
485, 64 L. ed. 1026]; The Humarock, . 
234 Hed. 716. 


[a]. Acquiescence shown.—Texas, 
etc., SS. Co. v. Parker, 263 Fed. 864 
[certiorari den 253 U. S. 488, 40 SCt 
485, 64 L. ed. 1026). 


[b] Acquiescence not shown.— 
The Oritani, 40 F. (2d) 522. 
[c] Owner’s orders.—Where the 


master of the ship deliberately left 
port with insufficient bunker coal un- 
der express orders of the shipowner 
to proceed off the route to another 
port where coal was cheaper, and in 
departing from the proper route the 
ship encountered ice-fields causing 
damage to cargo, the act of the mas- 
ter could not properly be classified 
as a mistake in the management of 


For later cases, developments and changes in the law see Annotations, same title and section number, 


| 


§§ 552-554] 


emption will be granted under the provision of the 
Harter Act exempting owners from liability for 
loss resulting from “faults or errors,”®° or under the 
provisions of other statutes based on the Harter 
Act, and providing exemption with respect to “act, 
neglect or default”®? in the navigation or manage- 
ment of the ship.®# 


Words “fault” or “error,” as used in the Harter 
Act, are not synonymous,®* but signify different 
causes or circumstances of loss.°> “Fault” imports 
blame,°® while “error” may arise from ignorance or 
mistake alone.®7 ; 


[§ 553] (g) What Constitutes Navigation or Man- 
agement of Ship—aa. In General. Where the act 
or omission alleged as a cause of loss related pri- 
marily to the ship, it will be classified as one of 
navigation or management;?* but where the act 
or omission related primarily to other things, the 
fact that it incidentally affected the ship will not 
change its classification to that of navigation or 
management.°® Any act performed primarily for 
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the purpose of keeping the ship in her proper eon- 
dition relates to management,! and it is not nee- 
essary to show that the act was performed for the 
safety of the vessel,? nor to maintain her in a sea- 
worthy condition. 


[§ 554] bb. Care and Custody of Cargo General- 
ly. Negligent acts or omissions affecting cargo may 
or may not be faults or errors of navigation or man- 
agement, in accordance with the circumstances in- 
volved.’ The test is the primary purpose inyolved.® 
If such primary purpose was navigation or man- 
agement of the ship, the fact that the act or omis- 
sion incidentally affected cargo will not destroy the 
right to exemption;’ on the other hand, the fact 
that an act performed primarily in connection with 
cargo incidentally affects the ship does not make 
it an act of navigation or management.’ Exemp- 
tion sought as for improper navigation and manage- 
ment of the ship will be denied where it appears 
that the substantial cause of loss was negligence 
in the care or custody of eargo,® such as improper 
handling,'® loading,'* unloading,!? stowage,!* or de- 


the ship entitling the owner to ex- 
emption under the Harter Act, be- 
cause the master’s wrongful act was 


- performed at the owner’s order.- The 
Waalhaven, 36 F. (2d) 706. 
90. The Oritani, 40 F. (2d) 522; 


Palmers ete. Con. Vow. 1S... 02Bs (2d) 
214 (recognizing rule); The Thessal- 
oniki, 267 Fed. 67 [certiorari den sub 
nom. P. Lorillard Co. v. National 
Steam Nav. Co., 254 U. S. 649 mem, 
41 SCt 63 mem, 65 L. ed. 457 mem]; 
The Newport News, 199 Fed. 968; 
American Sugar Refining Co, v. Rick- 
inson, 124 Fed. 188, 59 CCA 604 [rev 


120 Fed. 591]; Fairman v. United 
Fruit Co., 2 Canal Zone 291. 

91. Brown v. Harrison, 43 T. L. R. 
633. 

[a] “The Harter Act . . . was 


the forerunner of all acts of this kind, 
in relation to the carriage of goods 


by sea.” Brown v. Harrison, 43 T. L. 
RK. 6338,- 638. 

92. Brown v. Harrison, supra. 

93. What constitutes see infra §§ 
553-566. 

94. The Manitoba, 104 Fed. 145. 

95., The Manitoba, supra. 

96. The Manitoba, supra. « 

97. The Manitoba, supra. 

98. The Milwaukee Bridge, 26 F. 
(2d) 327 [certiorari den sub nom. 
Moonesv. UL S.;2278 US. 632, 49-SCt 


31, 73 L. ed. 550); The Thessaloniki, 
267 Fed. 67 [certiorari den P. Loril- 
Jard Co. v. National Steam Nav. Co., 
254 U. S. 649, 41 SCt 63, 65 L. ed. 457]; 


The Indrani, 177 Fed. 914, 915, 101 
CCA 194. 
[a] Tipping of a vessel by head by 


the master while discharging cargo 
for the purpose of examining her pro- 
peller, and having nothing to do with 
the discharge of the cargo, was an 
act of management of the ship. The 
Indrani, 177 Fed. 914, 101 CCA 194. 


[b] Wrongful abandonment of 
vessel by her master and crew, when 
the vessel is not yet past saving, 1S 
an error of navigation, and manage- 
ment. The Thessaloniki, 267 Fed. 67 
[certiorari den P. Lorillard Co. v. Na- 
tional Steam Nav. Co., 254 U. S. 649, 
41 SCt 63, 65,4. ed. 457]. 


99. The Jean Bart, 197 Fed. 1002; 
The Germanic, 124 Fed. 1, 59 CCA 521 
[aff 196 U. S. 589, 25 SCt 317, 49 L. 


ed. 610]. 


1. The Rodney, [1900] P. 112 (con- 
struing Harter Act). 


[a] Clearing forecastle of water, 
not to save the ship from sinking but 
merely to make the crew’s quarters 
more comfortable, relates to manage- 
ment of the ship under the Harter 
Act, so that negligence in clearing a 
drainage pipe to let out the water, 
and incidentally injuring cargo 
through putting a hole in such pipe, 
serves as basis for exemption. The 
Rodney, [1900] P. 112. f 


2. The Rodney, supra. 
3. The Rodney, supra. 


4. As not within general scope of 
exemption provisions see supra § 551. 


5.. The Germanic, 196 U. S. 589, 25 
SCt 317, 49 L. ed. 610; Jai Wai Nam 
v. Anglo-American Oil Co., 202 Fed. 
822, 121 CCA 130. 


6 The Germanic, 196 U.S. 589, 25 
SCt 317, 49 L. ed. 610; Jai Wai Nam 
v. Anglo-American Oil Co., 202 Fed. 
8272. 121 CCAMN300 The. Jean Wart; 197 
Fed. 1002. 


7. The Milwaukee Bridge, 26 F. 
(2d) 327 [certiorari den sub nom. 
Moore’y. WL S:, 278 U.S. 6382, 49 SCt 
31, 73 L. ed. 550]; The Rodney, [1900] 
P. 112 (construing Harter Act). 


[a] “Ihe words, ‘faults or errors 
in the management of the vessel’ in- 
clude improper handling of the ship, 
as a ship, which affects the safety of 
the cargo.” The Rodney, [1900] P. 
112, 117 (construing Harter Act). 


[b] Washing deck clear of escaped 
sulphuric acid to save ship from in- 
jury, and thereby causing acid to leak 
down into cargo below. The Milwau- 
kee Bridge, 26 F. (2d) 327 laff 15 F. 
(2d) 249, and certiorari den sub nom. 
Moore v. U. S., 278 U. S. 632, 49 SCt 
31, 73 L. ed. 550]. 


8. The Jean Bart, 197 Fed. 1002; 
The Germanic, 124 Fed. 1, 59 CCA 521 
faff 196.U. S. 589, 25 SCt 317, 49 L. 
ed. 610). 


9. W. T. Lockett Co. v. Cunard 
SS. Co., 21 F. (2d) 191; The Samland, 
7 F. (2d) 155; The Persiana, 185 Fed. 
396, 397, 107 CCA 416; The Mussel- 
erag, 125 Fed. 786; The Germanic, 
124 Bed. 1, 59 CCA 521 [aft 196 U.S. 
DOO un? eSOtoligesy aed. OLN ES aS 
Germanic, 107 Fed. 294 [mod 124 Fed 


1, 59 CCA 521]; Gosse Millerd, Ltd., 
v. Canadian Govt. Merchant Mar., 
hid PLOZS IAS Ce 223; 


[a] Failure to close ventilator lid. 
—W. T. Lockett Co. v. Cunard SS. Co., 
21 BF. (2d) 191. 


{b] Leaving a hatch open for pur- 
poses of ventilation is a matter of 
care of the cargo, and not of manage- 
ment. The Edith, 10 F. (2d) 684; An- 
dean Trading Co. v. Pacific Steam 
Nav. Co., 263 Fed. 559. t 


[c] Leaving whale oil in bilges to 
save it.—The Persiana, 185 Fed. 396, 
107 CCA 416 [rev 156 Fed. 1019]. 


[d] Negligent failure to cover 
cargo with tarpaulin so as to prevent 
injury by rain. Gosse Millerd, Ltd., 
v. Canadian, Govt. Merchant Mar., 
Litd., [1929] A; Cs 223. 


10. The Breedijk, 22 F. (2d) 328. 


11. The Oneida, 128 Fed. 687, 63 
CCA 239 [rev 108 Fed. 886, and cer- 
tiorari den 194 U. S. 632, 24 SCt 856, 
48 L. ed. 1159]; The Germanic, 124 
Bed. 1, 59 CCA 521 faffil96é U.S. 589, 
25 SCt 317, 49) 1. .ed., 610) 


12. Donaldson v. J. W. Perry Co., 
138 Fed. 643, 71 CCA 93; The Ger- 
manic, 124 Fed. 1, 59 CCA 521 [aff 
107 Fed. 294, and aff in 196 U. S. 589, 
25 SCt 317, 49) b. ed: 610); 


[a] Bringing center of _ ship’s 
gravity too high.—Injury to cargo 
has been held not due to fault or er- 
ror in navigation or management of 
the vessel in the case of damage from 
the sinking of a ship after arriving in 
port, due to hurried and imprudent 
unloading, which brought the center 
of gravity of the ship too high for 
safety. The Germanic, 124 Fed. 1, 59 
CCA 521 [afl 196°U. S. 5389, 25 SCt 317; 
49 L. ed. 610]. 


[b] Uneven keel causing leak.— 
Where, during the unloading of a 
barge in the usual manner, which 


caused an uneven keel for a few hours, 
she sprang a leak, and the remaining 
cargo was damaged by water, the 
fault or error was not one of man- 
agement of the ship. Donaldson vy. 
J. W. Perry Co., 138 Fed. 643, 71 CCA 
oD 


13;... Knott «v.-- Botany: Worsted 
Mills, 179 U. S. 69, 21 SCt 30, 45 L. ed. 
90; The Breedijk, 22 F. (2d) 328; The 
Willfaro, 9 F. (2d) 940 [aff Williams 
SS. Co. v. Wilbur, 9 F. (2d) 622]; The 
Koan Maru, 251 Fed. 384; The Ger- 
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livery'* of cargo. 


Theft of cargo is not an act, neglect, or default 
in the management of the ship.'® 


[§ 555] ce. Change of Course. Any error of the 
master as to the advisability of a change of course 
relates to the navigation of the ship.'® 


[§ 556] dd. Compass Data. Obtaining sufficient 
compass data,!7 as by supplementing an insufficient 
deviation record,'® relates to navigation and not to 
seaworthiness, so that any fault or error in such 
respects is ground for exemption. 


[§ 557] ee. Equipment—(aa) In General. The 
‘navigation” and “management” of the ship, as such 
words are used in the statutes granting exemption 
for negligence in respect thereto, include the con- 
trol, during the voyage, of everything with which 
the vessel is equipped for the purpose of protecting 
her and her cargo against the inroad of the seas.'® 
But management of' the ship does not include man- 
agement of appliances on the ship relating primarily 
to care of cargo.*° 


SHIPPING. 


[§§ 554-558 


have equipment in good condition for use at the 
commencement of the voyage is a want of due dil- 
igence,?+ and not a fault in the navigation or man- 
agement of the ship.?? 


[§ 558] (bb) Failure To Use. Where the failure 
to use equipment occurs at the beginning of the 
voyage, and where it further appears that such fail- 
ure rendered the ship unseaworthy, the negligence 
is a breach of the duty of diligence,?* and exemption 
cannot be secured on the ground that failure to use 
equipment was a mere fault or error in navigation 
or management.?4 But where the failure to use 
equipment occurs during the course of the voyage,*° 
or where, although originating at the commence- 
ment of the voyage, such failure did. not become op- 
erative as negligence until a later period,?® the act 
or omission is a fault or error of navigation serving 
as a proper basis for exemption. 


Particular equipment.27 In accordance with the 
foregoing principles,?® exemption has been granted 
or denied where the loss resulted from negligent fail- 
ure to close a port,?® cover a hatch,?° fasten a hold 
cover,*+ open a sluice gate,®? screw plugs in sounding 


Condition at commencement of voyage. 


manic; 124 Fed. 1, 59 CCA 521 [aff 196 
U. S. 589, 25 SCt 317, 49. L. ed. 6101; 
The Palmas, 108 Fed. 87, 47 CCA 220; 
The Catania, 107 Fed. 152. 


[a] Fish meal.—Where the evi- 
dence showed that, while fish meal 
under certain conditions will heat and 
ignite, it may be carried with perfect 
safety, if properly stowed and venti- 
lJated, and where claimant should 
have known this, and where due re- 
gard to the nature of the product was 
not had by the claimant in its stow- 
age, in this respect the claimant was 
guilty of negligence, and, liable. The 
Willfaro, 9 F. (2d) 940, 942 [aff sub 
nom. Williams SS. Co. v. Wilbur, 9 F. 
(2d) 622). 


Improper stowage generally see in- 
fra §§ 746-748. 


14. The Germanic, 124 Fed. 1, 59 
CCAR S52 talatt LI6mUsdiS. oS 9. coset 
317, 49 L. ed. 610]. 


15. Brown v. Harrison, 43 T. L. R. 
633. 


16. Corsar v. Spreckels, 
260, 72 CCA 378. 


[a] Where the ship lost part of 
her rigging in an unsuccessful effort 
to round the Horn, and the master 
thereupon gave up the attempt and 
changed his course for the Cape of 
Good Hope, the advisability of a 
change of course under existing 
tempestuous weather conditions was 
primarily and essentially a matter of 
navigation, so that if the master 
erred in changing course to the inci- 
dental damage of cargo, the carrier 
was exempt from liability for result- 
ant loss under the Harter Act. Cor- 
sar v. Spreckels, 141 Fed. 260, 72 CCA 
378. 


17. The Oritani, 40 F. 
18. The Oritani, supra. 


LOS eC hew Silvas ule Une so.) 4 O2,e elo 
SCt 7, 43 L. ed. 241; Atlantic Trans- 
port Co. v. Rosenberg, 34 F. (2d) 843 
[aff 25 F. (2d) 739]; Jai Wai Nam v. 
Anglo-American Oil Co., 202 Fed. 822, 
121 CCA 130; Corsar v. Spreckels, 
141 Fed. 260, 72 CCA 878; The Ger- 
manic, 124 Fed. 1, 4, 59 CCA 521 [aff 
OCB S-. o69)" 25" SCte silve 49 =e ed. 


141 Fed. 


(2d) 522. 


Failure to 


610]; The Sandfield, 92 Fed. 663, 34 
CCA 612. 


20. Foreman v. Federal . Steam 
Nav. Co., [1928] 2 K. B. 424 (constru- 
ing Australian Act). 


21. Stahl v. The Niagara, 84 Fed. 
902, 28 CCA 528 [aff 77 Fed. 329]. 


What constitutes due diligence see 
supra §§ 545, 546. 


22. Stahl v. The Niagara, 84 Fed. 
902, 28 CCA 528 [aff 77 Fed. 329]. 


[a] Fog horn.—Stahl vy. The Ni- 
agara, 84 Fed. 902, 28 CCA 528 [aff 
17 Fed. 329]. 


23. International Nav. Co. v. Farr, 
etc. Mig. (Co. si W'S! 218s 20 SGr 
591, 45 L. ed. 830; The Asuarca, 291 
Fed. 73 [aff 291 Fed. 77]. 


Duty of diligence generally see su- 
pra §§$ 542-544. 


24. International Nav. Co. y. Farr, 
ClC., MES tECOs od Onsen Ss) er 
591, 45 L. ed. 8380; The Asuarca, 291 
Fed. 73 [aff 291 Fed. 77]; The Tene- 
dos, 151 Fed. 1022, 82 CCA 671, [aff 
137 Fed. 443]. 


25. The British King, 92 Fed. 1018, 
35 CCA 159 [aff 89 Fed. 872]; The 
Sandfield, 92 Fed. 663, 34 CCA 612 [aff 


“79 Wed: 371]. 


26. The Silvia, 171 U. S. 462, 19 
SCt 7, 43 L. ed. 241. 


27. Refrigerating apparatus see 
infra §§ 560, 561. 


shee See supra text and notes 23- 


29. [a] Exemption granted.— 
Where a port hole itself without de- 
fect is designedly left open while the 
vessel is loading and care taken not 
to block it with cargo, so that it can 
if necessary be closed at sea and the 
crew forget to close it im consequence 
of which the cargo is injured, the 
fault is one of navigation and does 
not render the vessel unseaworthy or 
the owner liable. The Silvia, 171 U. 
S. 462, 19 SCt 7, 48 L. ed. 241. 


{b] Exemption denied.—(1) Where 
a ship starts on a voyage with a port 
negligently left open, causing dam- 
age to cargo, her owners are liable 


pipes,®* or use pumps.*4 


for failing to provide a ship sea- 
worthy at the beginning of the voy- 
age, and not protected on the ground 
that the fault was one in navigation 
or the management of the vessel, al- 
though proper appliances for closing 
the ports were furnished (The Tene- 
dos;151" Peds 10225 82> CCA 67L" [att 
137 Fed. 443]; The Manitoba, 104 Fed. 
145; Farr, etc., Mfg. Co. v. Interna- 
tional Nav. Co., 98 Fed. 636, 39 CCA 
HOT Lati [81 US 2st (SCLry sore 
L. ed. 830]), (2) and this rule is es- 
pecially applicable where the ports 
were so located as to be submerged 
When the vessel was fully loaded 
(The Tenedos, supra), (3) or where 
the port hole is left open and goods 
so packed against it as to make its 
closing impossible without moving 
cargo (Dobell vy. The Rossmore, [1895] 
2 Q. B. 408, 8 Aspin. 83). (4) Ignor- 
ance of the fact thiat a port had been 
left open at the start of the voyage, 
which ignorance accounted for sub- 
sequent failure to close the port in 
stormy weather with resultant dam- 
age to cargo, shows unseaworthiness 
precluding exemption. The Manito- 
ba, supra. 


Open port as latent defect within 
meaning of bill of lading see infra 
§ 613 text and note 48. 


30. fa] | Exemption granted.—The 
Mississippi, 120 Fed. 1020, 56 CCA 525 
Laff 118 Fed. 985]. 


31. [a] Exemption granted.— 
The Steel Navigator, 23 F. (2d) 590. 


32. [a] Exemption granted where 
opening of a, sluice gate designed to 
empty the bilges was neglected for 
days during heavy weather, and the 
accumulating water overflowed the 
bilges, and damaged the cargo proper- 
ly stowed in the hold. The Sandfield, 


hie 668, 34 CCA 612 [aff 79 Fed. 


33. [a] Exemption granted.—The 
Carisbrook, 247 Fed. 583 


34. [a] Exemption granted.—(1) 
Where the ballast tank of an ocean 
steamer sprang a leak during a voy- 
age, and the water accumulated in 
the hold above in sufficient quantity 
to damage the cargo stowed therein, 


and the leak was known to the engi- , 


" For later cases, developments and changes in the law see Annotations, same title and section humber, 7 


§§ 559-563] 


[$ 559] (cc) Negligent Use. 


ment.?& 


[§ 560] (dd) Refrigerating Apparatus—aaa. Fur- 
The furnishing of proper re- 
frigerating apparatus for the safe transportation of 
eargo requiring refrigeration is within the general 
duty of due diligence as to seaworthiness.*? 


[§ 561] bbb. Use of Apparatus, The general rule 


nishing Apparatus. 


neer and carpenter, who failed to re- 
port it to the chief officer, to give 
it a proper examination, or to use 
the pumps with sufficient frequency 
to prevent the accumulation of water 
in the hold, and the pump was suffi- 
cient, and the proper use of it would 
have prevented injury to the cargo. 
The Ontario, 106 Fed. 324. (2) Other 
cases. The Merida, 107 Fed. 146, 46 
CCA 208; The British King, 92 Fed. 
1018, 35 CCA 159 [aff 89 Fed. 872]. 


35. Sun Co. v. Healy, 163 Fed. 48, 
89 CCA 3800 [certiorari den 212 U. S. 
583, -29 SCt 693,53 L. ed.,660]; The 
Wildcroft, 130 Fed. 521, 65 CCA 145 
[aft 201 We-S.378, 26 SCt 467, 50 L. 
ed. 794]; American Sugar Refining 
Co. v. Rickinson, 124 Fed. 188, 59 CCA 
604 [rev 120 Fed. 591]; The Tour- 
aine, [1928] P. 58 (construing Aus- 
tralian Act); The Rodney, [1900] P. 
112 (construing Harter Act); The 
Glenochil, [1896] P. 10 (construing 
Harter Act). 


[a] Ballast tank.—(1) Where a 
water ballast tank was negligently 
left open, duriag the voyage, for a 
period much longer than necessary to 
fill it, and was thereby subjected to 
an undue strain which caused a leak- 
age of sea water from the tank into 
the cargo, to the injury of the latter, 
the fault or error was one committed 
in the navigation or management of 
the vessel so that exemption was 
granted. American Sugar. Refining 
Go. v. Rickinson, 124 Fed. 188, 59 CCA 
604 [rev 120 Fed. 591]. (2) Where 
during the discharge of a cargo water 
was admitted into one of the water- 
ballast tanks of the vessel in order 
to stiffen her, but, owing to strain- 
ing during exceptionally heavy 
weather on the voyage, a sounding 
pipe communicating with the tank 
had been broken, and the water, forc- 
ing its way up the sounding pipe, 
escaped into the hold, and damaged 
the cargo through omission of the en- 
gineer, the loss was attributable to 
fault or error in navigation or man- 
agement. The Glenochil, [1896] P. 
10, 73 L. T. Rep. N. 8. 1 (construing 
Harter Act). 


[b] Pipes.—Negligenee ‘in the 
cleaning of pipes with which the ves- 
sel is equipped to supply water or 
drainage for accommodation of the 
crew, relates to management of the 
ship. The Touraine, [1898] P. 58, 138 
L. T. Rep. N. S. 492 (construing Aus- 
tralian Act); The Rodney, [1900] P. 
112, 82 L.. T. Rep. N. S. 27 (construing 
Harter Act). 


[c] Pumps.—Damage to a sugar 
eargo from fresh water which escaped 
into the hold where the sugar was 
stowed while the cargo was being dis- 
charged, by reason of a valve having 
been improperly left open while wa- 
ter from the river was being pumped 


The negligent use 
of proper equipment of the ship, operating as a cause 
of loss, is a fault or error in navigation or man- 
agement, serving as legal basis for exemption.?® 


Use of equipment without test reasonably neces- 
sary to show whether it was in proper working con- 
dition is a fault or error in navigation or manage- 


The Jean Bart, 197 Fed. 1002; 


SHIPPING 


the ship.*§ 


exemption.*® 


into the engine tank, arose from a 
fault or error in the management of 
the ship, so as to serve as proper ba- 
sis for exemption. The Wildcroft, 
130 Fed. 521, 65 CCA 145 [aff 201 U.S. 
378, 26 SCt 467, 50 L. ed. 794]. 


[d] Sea valve.—Any act done toa 
sea valve on one of the ship’s pumps 
is “as much management of the ves- 
sel as would have been an aet done 
to the engines, boilers, anchor, or 
compass, resulting: in injury to the 
cargo,’ so that where the sea valve 
was negligently left open prior to 
discharge of a liquid cargo pumped 
out, and where such neglect caused 
sea water to enter and injure such 
cargo while being pumped out at the 
port of discharge, the act or omission 
was an improper use of ship’s equip- 
ment, constituting a fault or error in 
the management of the ship itself. 
As Co. v. Healy, 163 Fed. 48, 89 CCA 


36. The Mexican Prince, 82 Fed. 
484 [aff 91 Fed. 1003, 34 CCA 168]. 


[a] Pumping water through pipes 
passing through cargo compartment 
without previous test to ascertain 
whether valve was open which would 
let water into cargo, was an error in 
the management of the ship so as to 
serve as basis for exemption. The 
Mexican Prince, 82 Fed. 484 [aff 91 
Fed. 1003, 34 CCA 168]. ‘ 


37. Martin v. The Southwark, 191 
Wopsl,. 24 eSOtl 1 480 edw 6by [rev 
108 Fed. 880, 48 CCA 123]. 


[a] Dressed beef.—THe furnishing 
of a refrigerating apparatus in good 
order and repair, competent for the 
safe transportation of a cargo of 
dressed beef which a vessel has un- 
dertaken to carry, is within the obli- 
gation to use due diligence to provide 
a seaworthy vessel. Martin v. The 
Southwark, 191 U. S. 1, 24 S€t 1, 43 
L. ed. 65 [rev 108 Fed. 880, 48 CCA 
£231. 

388. The Samland, 7 F. (2d) 155; 
Fore- 
man v. Federal Steam Nav. Co., [1928] 


9 K. B. 424 (construing Australian 
Act). 
[a] Failure to watch refrigerator 


thermometers, so as properly to con- 
trol temperature of cargo compart- 
ment. The Samland, 7 F. (2d) 155. 


[b] Improper ventilation.—The 
Jean Bart, 197 Fed. 1002. 


39. Rawson y. Atlantic Transport 
Co Lis0sie 2) Ke Bs666 (construing 
Harter Act). 


Compare The Samland, 7 F. (2d) 
155 lehete the court pointed out that 
in the case at bar ship’s stores were 
not affected, but indicated that the 
principle of the Rowson case, supra, 
was of doubtful authority). 
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is that improper use of refrigerating apparatus de- 
signed primarily for cooling eargo is not ground for 
exemption, because the negligence relates to care 
and custody of cargo rather than to management of 
But it has been held that, where the 
negligent use of refrigerating apparatus also in- 
volved cooling of ship’s stores, that damage to car- 
go resulting from such negligence was within the 


[§ 562] ff. Hold. Damage arising from negligent 
failure to inspect,*® or otherwise ascertain econ- 
ditions in*! the ship’s hold, results from a fault or 
error in the management of the ship. 


[§ 563] gg. Repairs during Voyage. 
ror of the master as to the necessity for,*? or extent 


Fault or er- 


[a] Tllustration.—Where butter 
was shipped upon defendant’s vessel 
for carriage under bills of lading in- 
corporating section 3 of the act, and 
was damaged on thle voyage through 
negligent user of the refrigerating 
apparatus by some of the crew, the 
refrigerating apparatus was part of 
the vessel, because used for cooling 
ship’s provisions as well as cargo, and 
negligence in its management was a 
“fault or error in the management of 
the vessel,’’ and therefore defendants 
were relieved from liability by the 
act. Rowson v. Atlantic Transport 
Cone TLS ak. as 6.6.6. 


40. The Milwaukee Bridge, 26 F. 
(2d) 327 [aff 15 F. (2d) 249, and cer- 
tiorari den sub nom. Moore vy. U. S., 
278 U.S. 632, 49 SCt 31, 73 Li. ed- 550]; 
U. S. v.-New ‘York, etc., SS.) Co.) > 316 
Bed. 61;. 132% CCA’ 305"% leertiorart 
granted 238 U. S. 616, 35 SCt 417, 59 
In ed. 1491 ,(dism 9228))U. 2S. 16465. 85. 
SCt 794, 59 L. ed. 1504)]. : 


[a] After knowledge of, leaking 
sulphuric acid.—Failure of master to 
inspect hold on discovering leaking 
sulphuric acid, which injured cargo of 
flour, is fault in management of ves- 
sel, for whiich it is not liable (Harter 
Aet § 3 [46 USCA § 192]). The Mil- 
waukee Bridge, 26 F. (2d) 327 [aff 15 
F. (2d) 249, and certiorari den Moore 
v. U.S:, 49° SCt 31]. 


[b] Negligent failure to inspect at 
intermediate port for possible pres- 
ence of sea water in a particukar sec- 
tion of the hold after ship had gone 
through hurricane, was a fault or er- 
ror in the management of the ship, 
under the exemption provision of the 
Harter Act... U. S. v. New York, etc., 
SS. Co., 216 Fed. 61, 182 CCA. 805 [cer- 
tiorari granted 238 U. S. 616, 85 SCt 
417, 59 I. ed. 1491 (dism 238 U.S. 
646, 35 SCt 794, 59 L. ed. 1504)]. 


41. The British King, 92 Fed. 1018, 
35 CCA 159 [aff 89 Fed. 872]. 


[a] Where soundings would have 
revealed presence of sea water in the 
hold in quantities sufficient to dam- 
age cargo, and if the condition had 
been discovered in time it could have 
been remedied before damage, by 
prompt use of the pumps, the failure 
to. take soundings despite heavy 
weather indicating probability of wa- 
ter in held was a fault or error in the 
navigation or management of the 
ship serving as basis of exemption. 
The British King, 92 Fed. 1018, 35 
CCA 159 [aff 89 Fed. 872]. 


42. Corsar v. J. D. Spreckels, ete., 
Co., 141 Fed. 260, 72 CCA 378. 


[a] After experiencing ‘stormy 
weather.—The determination of the 
master to proceed without putting in 
for repairs is a matter pertaining to 
the “navigation and management of 
the vessel,” and if the vessel had been 
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of,#® repairs after injury to the ship during the 
voyage relates to the management of the ship. 


[§ 564] hh. Stranding or Striking Obstructions. 
Exemption will be granted as for a fault or error in 
navigation or management of the ship, where dam- 
age results from negligence in the stranding of the 
snip,** or in striking an obstruction.*? 


[§ 565] ii. Time and Manner of Leaving Port. 
The navigation and management of a vessel within 
the meaning of the exemption statutes includes the 
determination of the time*® and manner*’ of leav- 
ing port, which is the prerogative of the master. 
Where a vessel is seaworthy and in all respects prop- 
erly manned, equipped, and supplied, the owners are 
not liable for a loss or damage to cargo due to a 
peril of the seas, even though the exposure to such 
peril was through the fault of the master in failing 
to ascertain or heed the warnings of the weather 
bureau before starting on the voyage,** but where 
the owner was personally privy to such neghgence, 


exemption will be denied.*® 


in all respects seaworthy, and prop- 
erly manned, equipped, and supplied 
at the beginning of the voyage, she 
would have been exempted by the act 
from liability for the damage caused 
or contributed to by the failure to 
repair. Corsar vy. J. D. Spreckels, etc., 
Co., 141 Fed. 260, 72 CCA 378. 


43. The Guadeloupe, 92 Fed. 670. 


[a] Repairs at port of distress.— 
Any error of judgment of the master 
in a port of distress, visited after a 
hurricane, as to the extent of repairs 
necessary, is an error in respect to 
management of the ship so that dam- 
age to cargo resulting from insuffi- 
cient repairs is within the exemption 


statute. The Guadeloupe, 92 Fed. 
670: 
44. The Buckleigh, 31 F. (2d) 241 


[mod 3 F. (2d) 829, and certiorari 
den sub nom. Boera v. The Buckleigh, 
2805U.. S. 564, 50 SCt 25, 74 I. ed: 
618]; The Humarock, 234 Fed. 716. 


[a] Proceeding at high speed in 
fog while unable to get true bearings 
constitutes negligence in navigation 
of ship. The Buckleigh, 31 F. (2d) 
241. 

45. The Nettie Quill, 124 Fed. 667. 


46. Hanson v. Haywood Bros., etc., 
Co., 152 Fed. 401, 81 CCA 527. 


47. Hanson v. Haywood Bros., etc., 
Co., supra. 


48. Hanson v. Haywood Bros., etc., 
Co., supra. 


49. Texas, etc., SS. Co. v. Parker, 
263 Fed. 864 [certiorari den 253 U. S. 
488, 40 SCt 485, 64 L. ed. 1026]. 


[a] Sailing into hurricane.— Where 
the master of a vessel knew, or upon 
proper inquiry might have ascer- 
tained, that a hurricane was ap- 
proaching, which he would probably 
encounter, he was negligent in put- 
ting to sea and attempting to out- 
run it with a small vessel not adapted 
to weather it; and where it further 
appeared that the owner’s manager 
knew of the master’s decision to sail, 
and either knew or might have ascer- 
tained upon inquiry that a dangerous 
hurricane was approaching, the man- 
ager’s knowledge was that of the own- 
er and prevented the owner from Sse- 
curing exemption from liability for 
the master’s negligence in sailing. 
Texas, etc., SS. Co. v. Parker, 263 Fed. 
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§§ 563-568 


Leaving harbor without a pilot is, if a pilot was 
necessary, an error of management or navigation.°° 


[§ 566] jj. Trimming Ship. Acts performed for 
the purpose of trimming ship relate to navigation or 
management,*! unless it appears that the primary 
purpose of such acts was to accomplish something 
relating to cargo.°” 

[§ 567] (h) Improper Navigation or Management 
as Proximate Cause of Loss. 
based upon negligence in the navigation or manage- 
ment of the ship, it is necessary to show that such 
negligence was the proximate cause of loss.°* 


[§ 568] (i) Dangers of Sea.°* Under statutes ex- 
empting the diligent®® shipowner from liability for 
loss resulting from “dangers of the sea,” such phrase 
has a settled meaning.°® 
this and similar statutory clauses may be granted 
where damage resulted from an extraordinary oceur- 
rence,’ such as nonnegligent stranding of the ship,°* 
or the striking of an obstruction.*® 


To secure exemption 


Exemption sought under 


But ordinary 


occurrences reasonably to be anticipated,®® or dan- 


864 [certiorari den 253 U. S. 488, 40 
SCt 485, 64 L. ed. 1026]. 


50. The Oritani, 40 F. (2d) 522. 


51. Jay Wai Nam v. Anglo-Ameri- 
can Oil Co., 202 Fed. 822, 121 CCA 130. 


52. The Germanic, 196 U. S. 589, 
25 SCt 317, 49 L. ed. 610; Jay Wai 
Nam v. Anglo-American Oil Co., 202 
Fed. 822, 121 CCA 130. 


[a] To get cargo ashore.—‘“If the 
primary purpose is to affect the bal- 
last of the ship, the change is man- 
agement of the vessel, but if, as in 
view of the findings we must take 
to have been the case here, the pri- 
mary purpose is to get the cargo 
ashore, the fact that it also affects 
the trim of the vessel does not make 
it the less a fault of the class which 
the first section removes from the 
operation of the third. We think it 
plain that a case may occur which, in 
different aspects, falls within both 
sections, and if this be true, the ques- 
tion which section is to govern must 
be determined by the primary nature 
and object of the acts which cause the 
loss.” The Germanic, 196 U. S. 589, 
597, 2b) SCC. 317, 49 tu eds 610) faquot 
Jay Wai Nam v. Anglo-American Oil 
Co., 202 Fed.* 822,-828]. 


53. The Manitoba, 104 Fed. 145; 
Baltimore, etc., R. Co. v. Hudgins, 116 
Va. 27, 81 SE 48. 


[a] If the fault of management 
was merely one of the contributing 
causes of loss, and other causes not 
specified as ground of exemption also 
contributed to the loss, exemption 


will be’ denied. The Manitoba, 104 
Fed. 145. 
[b] Proximate cause shown.—(1) 


Damage to a cargo of iron and wire 
from sea water, which entered the 
hold through sounding pipes, the deck 
plugs in which became displaced and 
lost in stormy weather, was proxi- 
mately caused by an error in naviga- 
tion, in failing to make more’ fre- 
quent inspection, for which the ship 
was exonerated from liability by Har- 
ter Act Feb. 13, 1893, $ 3.) The New- 
port News, 199 Fed. 968. (2) Oth- 
er cases. In re Mexican-American 
Bruit, ete. SS; Conp.34 ee. Ca) 604: 
Jay Wai Nam yv. Anglo-American Oil 
Co., 202 Fed. 822, 121 CCA 130; Mc- 
Fadden v. Blue Star Line, [1905] 1 K. 
B. 697 (semble, under Harter Act). 


[c] Proximate cause not shown.— 
Baltimore, etc., R. Co. v. Hudgins, 116 
Va. 27, 81 SE 48. 


54. Contractual exemption see in- 
fra §§ 660-687. 


55. Duty of diligence see supra 
§§ 542-544. 


56. Nord-Deutscher Lloyd v. 
surance Co., of North America, 
Fed. 420, 49 CCA 1. 


57. Duche vy. Brocklebank, 35 F. 
(2d) 184 [aff 40 F. (2d) 418]; Ul4S: 
v. New ‘York, etc., SS. Co., 216 Fed. 
61, 132 CCA 305 [certiorari granted 
238 U. S. 616, 35 SCt 417) 59 di. teat 
1491, and dism 238 U. S. 646, 35, SCt 
794, 59 L. ed. 1504]. 


_[a] Highest wave seen in twenty- 

eight years at sea.—Where damage 
to cargo resulted from shipping an 
extraordinarily high wave, the biggest 
seen by the chief officer in his twenty- 
eight years at sea, Such wave strik- 
ing the ship at an unusual angle and 
coming over a raised deck which 
ordinarily prevented entrance of sea 
water into the.cargo hold, and pour- 
ing down onto cargo through an un- 
plugged ventilator, the damage re- 
sulted from a danger of the sea. 
Duche v. Thomas, etc., Brocklebank, 
Litd., 35 . (2d) 184. 


[b] Terrible storm of extraordi- 
nary severity straining ship so as to 
cause leakage of sea water into car- 
go hold. U.S. v. New York, etc., SS. 
Co., 216 Fed. 61, 132 CCA 305 [cer- 
tiorari granted 238 U. S. 616, 35 SCt 
417,259 (Lied... 11494" (disms\23 8) UeeSe 
646, 35 SCt 794, 59 L. ed. 1504)]. 


58. American Trading Co. v. Fair- 
haven Co., 10 F. (2a) 981. 


59. The Nettie Quill, 124. Fed. 667; 
Cluxton” _v.- Dickson; = 2%, sWenG. wGunes 
(Ont.) 170. 


[a] Rock.—Cluxton y. Dickson, 27 
Ce CacP (Ont eno: 


60. Nord-Deutscher Lloyd y. In- 
surance Co., of North America, 110 
Fed. 420, 49 CCA 1. 


{a] Swell caused by passing: ship. 
—Nord-Deutscher Lloyd v. Insurance 
Co. of North America, 110 Fed. 420, 
49 (CCA ais 


[b] Heavy weather not “peril, 
danger, or accident of sea,’ within 
provision of bill of lading incorporat- 
ing English Carriage of Goods by 


In- 
110 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 568-572] 


gers which would not have been such had the owner 
complied with his duty of negligence to provide a 
seaworthy ship,*' are not dangers, perils, or acci- 
dents of the sea serving as basis for exemption. 


Factors considered. It has been stated that the 
degree of violence is not the sole, nor even the real, 
test of whether loss arose from storms constituting 
a sea peril under the Harter Act, the question in 
the last analysis depending not upon a verbal defi- 
nition of “sea peril,” but upon the findings of fact 
as to all matters involved,®? such as the velocity of 
the wind,®? whether storms were normally to be ex- 
pected when and where encountered,** the location 
of the ship during the storm,®® the seaworthiness 
of the ship,®® the skill with which she was handled 
when beset by storm,®? and whether or not her en- 
countering the storm resulted from errors of navi- 
gation.®§ 


Proximate cause. If the loss or damage proxi- 
mately resulted from causes other than dangers of 
the sea, exemption will be denied,®® but where the 
proximate cause of damage was a danger of the sea, 
exemption will be granted.‘° 


[§ 569] (j) Inherent Defect of Cargo. The stat- 
ute’! relieves the owner from liability for injury 
arising from an inherent defect of the thing car- 


Sea Act of 1924. The Cameronia, 38 
F. (2d) 522. To same effect under 
same statute. The Mongolian Prince, 
Qe C2) 185: 


61. The Lake Allen, 274 Fed. 873; 
Nord-Deutscher Lloyd v. Insurance 
Co. of North America, 110 Fed. 420, 


danger.” 


69. 
Middleton, 3 F. 


6038, 45 SCt 463, 


SHIPPING 


which put the vessel in a position of 
The Josephine, supra. 


The Josephine, supra; U.S. v. 
(2d) 384 [mod 
Fed. 548, and certiorari den 267 U.S. 
69 L. ed. 809]; 
nam v. The Manitoba, 
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ried.*? But where the loss proximately results from 
the owner’s lack of due diligence rather than from 
inherent defect of cargo, exemption will be denied.*? 


[§ 570] (k) Seizure under Legal Process. Where 
there has been due compliance with the owner’s du- 
ties respecting seaworthiness or diligence,** under 
the provision of the statute relative to exemption 
from hability for loss arising from seizure of the 
ship under legal process,® exemption will be grant- 
ed as regards loss resulting from such seizure.7® 
But where the duty as to seaworthiness or diligence: 
was not complied with, exemption will be demed.‘* 


[§ 571] (1) Saving Life or Property at Sea.** 
The provision of the Harter Act exempting the ves- 
sel and owners from lability for loss or damage 
resulting from “saving or attempting to save life 
or property at sea, or from any deviation in ren- 
dering such service,”?® has been construed as re- 
ferring to the saving of life or property on another 
vessel,*° and not to the saving of property on the 
carrier ship.*? 


[§ 572] (5) Time of Loss or Damage. To be 
within the exemption provision of the Harter Act,’? 
the loss or damage must occur after the voyage 
begins.S* Exemption will be denied where the act 
or omission causing loss occurred in connection with 


[a] Hay.—Where the testimony 
for an undue period was necessarily 
subject to damage by sweat, as hap- 
pened in the case at bar, the loss will 
be deemed to arise from “the inher- 
ent defect, quality or vice of the 


thing carried,’ so as to entitle the 
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Put- 
104 Fed. 145; 


showed that a cargo of hay confined | 


49 CCA 1. 


[a] “A danger which would have 
been avoided or escaped if due dili- 
gence had been used in providing a 
seaworthy vessel” cannot be classified 
as a “danger of the sea’ within the 
meaning of Harter Act § 3. ° Nord- 
Deutscher Lloyd v. Insurance Co. of 


North America, 110 Fed. 420, 49 
CEARL: 
[b] Structural defects manifest- 


ing themselves during ordinary con- 
ditions of severe weather, and result- 
ing in leakage to damage of cargo, 
preclude granting of exemption as for 
danger of the sea, since ordinary 
stormy weather is not such a danger, 
where the risk arose as result of the 
failure to use due diligence with re- 
spect to fitting, driving, and _ inspec- 


tion of ‘rivets. The Lake Allen, 274 
Fed. 873. 

62. The Josephine, 37 F. (2d) 928. 

63. The Josephine, supra. 

[a] Hurricane is a peril of the 
sea. The Josephine, 37 F. (2d) 928, 
931. 

64. The Josephine, supra. 

65. The Josephine, supra. 

“A storm when encountered in the 


open sea, where there was plenty of 
sea room, might not be reckoned a 
peril when the same storm or a less 
one which struck a vessel when near 
the breakers of a lee shore might be 
deemed to be a real peril.” The 
Josephine, supra. 


66. The Josephine, supra. 
67. The Josephine, supra. 
68. The Josephine, supra. 


“The real cause of a loss met dur- 
ing a storm might thus be due, not to 
the storm, but to errors of navigation 


[58 C. J.—26] 


Baltimore, etc., R. Co. v. Hudgins, 116 
Va. 27. 81 SE 48. 


[a] Several causes.—If the causes 
of the loss are several, one of which 
is negligence of the carrier not with- 
in the statute, and that negligence, 
and not the sea peril, would, under the 
settled rules of construction as be- 
tween ship and shipper, be deemed 
the efficient cause of the loss, then 
the exemption of the statute does not 


apply. Putnam vy. The Manitoba, 104 
Fed. 145. : 
[b] Gack of diligence as to fur- 


nishing steering gear at inception of 
voyage held proximate cause of sub- 
sequent stranding, so as to preclude 
exemption under dangers of sea pro- 
vision of Harter Act. . S. v./ Mid- 
dleton, 3 F. (2d) 384 [mod 286 Fed. 
548, and certiorari den 45 SCt 463]. 


[c] Failure to preserve cargo after 
stranding.—Where the damage. to 
cargo proximately results from lack 
of proper care for its preservation 
and forwarding after the ship has 
stranded, exemption cannot be_ se- 
cured on the ground that stranding 
was a danger of the sea. Baltimore, 
etc., R. Co. v. Hudgins, 116 Va. 27, 81 
SH 48. 


70. Duche v. Brocklebank, 35 F. 
(2d) 184 [aff 40 F. (2d) 418]. 


[a] Where the vessel shipped an 
extraordinarily heavy sea, breaking a 
ventilator and damaging cargo by en- 
try of salt water, the damage was 
proximately caused by a peril of the 
sea rather than by failure to remove 
and plug ventilators through which 
the water entered. Duche v. Brockle- 
bank, 35 F. (2d) 184 [aff 40 F. (2d) 
418]. 


71. 
72. 


See USCA tit 46 § 192. 
The M. C. Currie, 132 Fed. 125. 


Ship to exemption from liability for 


ee The M. C. Currie, 132°’ Red: 
125. 
73., The. Willfaro, 9 Bis (2d) 940; 


942 [aff sub nom. Williams SS. Co. v. 
Wilbur, 9 F. (2d) 622]. 


[a] Fish meal improperly stowed 
so that, having regard to the nature 
of the cargo, damage by heating was 
a proximate result. The Willfaro, 9 
F. (2d) 940 [aff sub nom. Williams SS. 
Co. v. Wilbur, 9 F. (2d) 622]. 


74. See supra § 542. 

75. See USCA tit 46 § 192. 

76. The Brunswick, 263 Fed. 907. 

77. The St. Paul, 277 Bede 99: 

78. Jettison see supra § 550. 

79. See USCA tit 46 § 192. 

S07 St) Paull is ce sins Com. 
The Schooner Ernestina, 10 Porto 
Rico Fed. 478. 

Slo Stieaulsee se eten, InsiaCominv, 


The Ernestina, supra. 
82. See USCA tit 46 § 192. 


83. The Ft. Gaines, 24 F. (2d) 849; 
The Zulia, 235 Fed. 433; Gilchrist 
Transp: (Co: vi Boston. Ins? Co.f 2238 
Fed. 716, 189 CCA 246; Steamship 
Wellesley Co. v. Hooper, 185 Fed. 733, 
108 CCA 71; Ralli v. New York, etc., 
SS: Co., 154 Fed.%286, 838 CCA (290; 
Mallory SS. Co. v. G. A. Bahn Dia- 
mond, etc., Co., (Tex. Civ. A.) 154 SW 
282. 


{a] “All of the difficulties covered 
by section 3 [of Harter Act] are such 
as arise after the voyage has begun.” 
The Ft. Gaines, 24 F. (2d) 849, 851. 


[b] Breakdown of vessel’s ma- 
chinery at commencement of voyage 
did not entitle owner to exemption 
from liability, as for a “fault or er- 
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preparation for the voyage.*4 


After end of voyage. The protection of the Har- 
ter Act is not confined to the voyage,®> but extends 
to the final delivery of the cargo.*® 


Under the Australian Act’? damage resulting from 
negligence occurring in the management of the ship 
while in course of starting on her voyage has been 
held a loss arising after commencement of the voy- 
age, so as to serve as basis for exemption.*® 


[§ 573] (6) Carriers and Other Persons Entitled 
to Exemption. The exemption provision of the Har- 
ter Act’® applies to common earriers.°° It has 
been both affirmed?! and denied®? that such exemp- 
tion provision applies of its own force to private 
carriers. 

Part owner, who as master has personally partic- 
ipated in negligence causing the loss, cannot secure 
exemption as to his interest in the ship;°* but the 
other part owners, who have not personally partici- 
pated in such negligence, are entitled to exemption 
as respects their interests in the ship.®* 

[§ 574] (7) Vessels®® within Exemption Provi- 


SHIPPING 


sion—(a) In General. The Harter Act?® deals 
with the vessel which the merchandise 1s pein 
transported on at the time of loss or damage.® 


Nationality of ship and character of voyage. Such 
act is applicable to foreign as well as American ves- 
sels.°8 The act applies not only to voyages between 
American and foreign ports,?® but also to voyages 
between American ports.+ 


Vessel used for stowage. It seems that, where 
a cargo is shipped on a vessel, properly manned and 
equipped, for transportation to another port and 
storage there, on board, even if the contract 1s mari- 
time, the act would protect the owner from liability 
for damage caused by negligent management of the 
vessel while used for storage.” 


[§ 575] (b) Tows. Under the language of the 
Harter Act making its exemptions applicable with 
respect to “any vessel”. transporting merchandise,* 
a combination of towed and towing ship together 
constitute “any vessel,”’* being regarded as a single 
ship® or earrier.® ‘Under this view‘ exemption may 
be had where there was injury to merchandise on 


[§§ 512-515 


ror in navigation or management of 
the vessel.” The Ft. Gaines, 24 F. 
(2a) 849. 


[c] Where ship is anchored in 
sharbor, prior to the opening of navi- 
gation on the Great Lakes, loaded and 
“ready to proceed after inspection and 
when navigation shall open, at the 
time when loss occurs, there can be 
no exemption under the Harter Act. 
Gilchrist Transp. Co. v. Boston Ins, 
Co., 223 Fed. 716, 139 CCA 246. 


{d] Negligently permitting ship to 
list while being loaded so that part 
of cargo fell overboard. Steamship 
Wellesley Co. v. Hooper, 185 Fed. 733, 
108 CCA 71. 


{e] Ship sinking at pier while be- 
ing loaded preparatory to voyage. 
The Zulia, 235 Fed. 433; Ralli v. New 


York, etc., SS. Co., 154 Fed. 286, 83 
CCA 290. 
[f] Nature of obstacle delaying 


commencement of voyage is unim- 
portant, aS in no event can the ex- 
emption statute apply to a loss occur- 
ring before the voyage has actually 
begun. Gilchrist Transp. Co. v. Bos- 
ton” Ins. .Co., 223 «Med., 126, 9139 1©CA 
246. 


84. The Newport, 7 F. (2d) 452 
[nev 3: -€2d) LOTTI.” Ralli wv. “New 
York, etc., SS. Co., 154 Fed. 286, 83 
CCA 290. 


[a] Feeding steam to capstan for 
purpose of casting off lines prepara- 
tory to sailing of ship loaded and 
ready to leave, is an act performed 
in preparation for the voyage, before 
it has actually begun, so that where 
Such act is negligently performed so 
as to injure cargo, there can be no 
exemption from liability. The New- 


DODt eet ain C20) 16452, revs S Ane) 
1017]. 
85. 


Sun Co. v. Healy, 163 Fed. 48, 
89 CCA 300 [certiorari den 212 U. S. 
583, 29 SCt 693, 53 L. ed. 660]. 


86. Sun Co. v. Healy, supra. 


[a] Damage to cargo during dis- 
charge, where arising from fault or 
error in the management of the ship, 
is within the protection of the ex- 
emption provision of the Harter Act. 
Sun Co. v. Healy, 163 Fed. 48, 89 CCA 
300 [certiorari den 212 U. S. 583, 29 


SCt 693, 53 L. ed. 660]. 


87. See Sea-Carriage of Goods Act 
of 1924. 
88. Whybrow & Co., Ltd. v. How- 


aed SmithyCoy itd! 7 Austr Cot ie. 
be i Ue 


[a] Act of unmooring.—Where a 
recessed porthole was negligently 
open after a tug had started pulling 
the stern of the ship out from the 
dock, though before the line holding 
the bow had been cast off, and the 
inrush of water through the opened 
port required beaching of the ship 
after she had proceeded down the 
river and the water’s presence be- 
came apparent, the damage to cargo 
from sea water was caused by neg- 
ligence in the management of the 
ship after the voyage had begun, so 
as to entitle defendant to exemption 
under the Australian Sea Carriage of 
Goods Act of 1904. Whybrow & Co., 
Ltd. v. Howard Smith Co., Ltd., 17 
AMIS GY. © on Linmbver de 


89. See USCA tit 46 § 192. 


Application of other provisions see 
infra §§ 603, 605, 607 et seq. 


90. The Ft. Gaines, 24 F. (2d) 849. 
91. The Ft. Gaines, supra. 
92. Norris Grain Co.. v. Empire 


Canal Corp., 42 F. (2d) 482; Pan- 
American Trading Co, v. Franquiz, 8 
EF. (2d) 500. 


[a] In absence of specific contract 
provision to such effect, Harter Act 
§ 3 does not apply to private carriers. 
Norris Grain Co. v. Empire Canal 
Corp., 42 F. (2d) 482. 


93. The Humarock, 234 Fed. 716. 
94. The Humarock, supra. 
95. Within contract limitation pro- 


visions see infra § 603. 
96. See USCA tit 46 § 192. 


97. Ralli v. New York, 
Co., 154 Fed. 286, 83 CCA 290. 


[a] Successive vessels.—‘‘When 
the entire transportation is made up of 
successive stages by successive ves- 
sels, this section applies to the par- 
ticular vessel whose navigation or 
management has been faulty or er- 
roneous.” Ralli v. New York, etc., SS. 


etc., SS. 


Co., 154 Fed. 286, 83 CCA 290, 291. 


98. The Chattahoochee, 173 U. S. 
540, 19 SCt 491, 43 L. ed. 801 [aff 74 
Fed. 899, 21 CCA 162]; Doherr v. The 
Btona, 64 Fed. 880. 


[a] Foreign vessel carrying cargo 
to American port is within the ex- 
emption provision of the_ statute. 
The Chattahoochee, 173 U. S. 540, 19 
SCt 491, 43 L. ed. 801 [aff 74 Fed. 899, 
21 (CCA L629 


ghee The E. A. Shores, Jr., 73 Fed. 


1. In re Piper Aden Goodall Co., 
86 Fed. 670; The BE. A. Shores, Jr., 73 
Fed. 342. 


[a] Between ports on bay of San 
Francisco.—In re Piper Aden Goodall 
Co., 86 Fed. 670. 


[b] On Great Lakes.—The E. A. 
Shores, Jr., 73 Fed. 342._ 


2. Norton v. The Richard Winslow, 
aa ana 259 [aff 71 Fed. 426, 18 CCA 


3. See USCA tit 46 § 192. 


4. Sacramento Nav. Co. v. Salz, 
23) Me Ssh SAO Au, SCt SCs Na waves 
663 (approving similar decision in 
The Columbia, 73 Fed. 226, although 
construing a different statute). 


5. Co. 
supra. 


6. The Bathgate, 19 F. (2d) 663. 


[a] “The true doctrine is now 
known to be that a carrying barge, 
with the tug which tows her, form 
a unit, and as such are to be deemed, 
for the purpose of the Harter Act, 
a carrier within its benefits.’ The 
Bathgate, 19 F. (2d) 663. 


7. See supra text and notes 3-6. 


{a] Contrary view see The Coast- 
wise, 233 Fed. 1, 147 CCA 71 [aff 230 
Fed. 505]; The Murrell, 200 Fed. 826 
[aff sub nom. Baltimore, etc., Barge 
Co. v. Eastern Coal Co., 195 Fed. 483, 
115 CCA 393] (both stated in In re 
O’Donnell, 26 F. (2d) 334, to have been 
overruled in Sacramento Nay. Co. v. 
Salz, 273 U. S. 326, 47 SCt 368, 74 L. 
ed. 663 by implication without ex- 
press mention by the court in the 
Sacramento case). 


Sacramento Nav. v. Salz, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ee 


§§ 575-579] 

the towed ship due to fault or error in the naviga- 
tion or management of the towing vessel.’ The fact 
that the towed and towing ship are separately owned 
does not of itself take them out of the rule that they 
constitute one ship for the purposes of the stat- 
ute,® nor is it necessary for the parties to agree 
that the vessels shall be considered as a unit, since 
they are such in contemplation of law where engaged 
in executing a contract of carriage.1° But to secure 
the exemption, it must appear that the duty as to 
seaworthiness or diligence'! was performed with 
respect to both vessels,!? and that the vessels were 
jointly operated. 


To “tow” cargo is to “transport” it within the 
meaning of the statute.14 


Whether proceeding be brought in rem‘® or in 
personam,'® the exemption is available. 


[$ 576] (8) Availability of Exemption as against 
Third Persons; Collision. The exemption provision 
of the Harter Act*” is restricted to the rights and 
liabilities of owners and shippers as between them- 
selvest® with respect to cargo,!® and does not affect 
liability to third. persons,?° nor to other vessels,?2 
for maritime torts, such as collision.?? 


[§ 577] (9) Effect of Deviation.2° Except as re- 
spects a deviation to save life or property at sea,?4 
deviation so far nullifies the carrier’s contract as to 


SHIPPING 


[58 C.J.] 4038 


inapplicable.25 


[§ 578] (10) Proceedings in Which Exemption 
May Be Claimed. Exemption under the Harter Act’ 
may properly be claimed not only in a direct action 
for damages,?* but also in proceedings brought by 
the owner for limitation of liability.27 


General average. The rule that the owner of the 
ship is not entitled to a general average contribu- 
tion where the loss was occasioned by the fault of 
the master or crew?® is not changed by the exemp- 
tion provision of the Harter Act.2® Although the 
owners of a vessel have been adjudged exempt from 
hability for damage to the cargo resulting from a 
fire due to the negligence of one of the crew, under 
section 3 of the act, on the ground that they exer- 
cised due diligence to make the vessel seaworthy 
and in fit condition for the voyage, and were with- 
out personal negligence or fault, they cannot main- 
tain an affirmative action against the owners of 
the cargo for contribution in general average to the 
ship’s loss.2° But where they are invited to such 
an adjustment by an action brought by the sole 
owner of the cargo, the ship’s loss must be taken 
into consideration, as the effect of excluding it would 
be to make the same aet for which they are acquit- 
ted of responsibility by the statute the basis of an 
indirect recovery of a part of the damage which was 
in issue in the direct action.*4 


render the exemption provisions of the Harter Act 


8 Sacramento Nav. Co. v. Salz, 
FAURE ADIs TS SAS re SiGe eines Bh nl BBs bs 
663; The Bathgate, 19 F. (2d) 663. 


“There is’ now no distinction in re- 
spect to exemptions from liability be- 
tween a carrier supplied with her own 
motive power and one the motive pow- 
er of which is supplied by a tug.” 
The Bathgate, supra. 

9. In re O’Donnell, 26 F. (2d) 334 
[mod 22 F. (2d) 410 (rev on other 
grounds 34 F. (2d) 925)]. 


10. The J. B. Austin, Jr., 33 F. (2d) 
215. 
11. See supra § 542. 


12.. In re O’Donnell, 34 F. (2d) 
925 [rev 22 F. (2d) 410 (mod 26 F. 
(2d) 334)]. 

[a] Separately owned.—Both tug 
and barges, separately owned, must 
fulfill conditions of exemption from 
liability to shipper resulting from 
eollision, under Harter Act (46 USCA 
§§ 190-195). In re O’Donnell, 26 F. 
(2d) 334 [mod 22 F. (2d) 410 (rev on 
other grounds 34 F. (2d) 925)]. 


[b] Improper manning of barges 
at inception of voyage precludes tug 
from claiming exemption. In re 
O’Donnell, 34 F. (2d) 925. 


13. The J. B. Austin, Jr., 33 F. (2d) 
215. 

14. Sacramento Nav. Co. v._Salz, 
OT Rae 2On Lis Ota sos, clei. ved: 
663. 

15. Insurance ‘C6. of North Amer- 
ica v. Southern Transp. Co., 25 F. (2d) 
103 [aff The Bathgate, 19 F. (2d) 663, 
and certiorari den Insurance Co. of 
North America v. The Bathgate, att 
U.S. 589, 48 SCt 437, 72 L. ed. 1002]. 


[a] Against tug.—‘‘The argument 
is that a tug towing a carrying barge 
is liable, if libeled in rem, _because 
she is not a carrier. This is flying 
in the face of the Sacramento Case, 
which rules that a tug under such a 
situation is merged in the carrying 


vessel. The argument concedes that 
the owners of the carrier are not lia- 
ble in personam. As we view it, this 
is a concession of the whole case, be- 
cause, aS before stated, the Harter 
Act makes no distinction between 
carrier owners and vessel, but extends 
a like exemption to both.” The Bath- 


gate, 19 F. (2d) 663, 664. 
16. The Bathgate, supra. 
17. See supra § 541. 
18.° The Delaware, 161 U. S. 459, 


16 SCt 516, 40 L. ed. 77; Norfolk, etc., 
R. Co. v. The Berkshire, 59 Fed. 1007. 


19. Norfolk, CONE. wb be 
Berkshire, supra. 

20, -Norfolk, Vetc.) (R: ‘Co. v. “The 
Berkshire, supra. ; 

21. The Delaware, 161 U. S. 459, 
16 SCt 516, 40 L. ed. 771. 


22. The Delaware, supra; Norfolk, 
etc., R. Co. v. The Berkshire, 59 Fed. 


etc., 


1007; The Viola, 59 Fed. 632, 60 Fed. 
296. 

23. What constitutes a deviation 
generally see passim infra §§ 751— 
758. 

24. U.S. Shipping Bd. Emergency 


Fleet Corp. v. Rosenberg, 12 F. (2d) 
Tans 


What constitutes see supra § 571. 


25. The Willdomino v. Citro Chem- 
ical Coni2i2' Uz S.tis, 47 SCti 261071 
L. ed. 491 [aff 300 Fed..5]; The Pelo- 
tas, 48°F. (2d) 571; U.S. Shipping 
Bd. Emergency Fleet Corp. v. Rosen- 
bore wlom a (20) var edan atin iran Cad) 
893]; Fass v. U.-S. Shipping Bad: 
Emergency Fleet Corp., 9 F. (2d) 1004. 


[a] Deviation from route deprives 
carrier of Harter Act exemptions. 
The Pelotas, 48 F. (2d) 571. 


[b] “For the very simple reason 
that deviation is, of course, the high- 
est form of negligence,” section 3 of 
the Harter Act is unavailable to a 
carrier who has deviated. Fass v. 


[§ 579] (11) Waiver of Exemption.*? 


The car- 


U. S. Shipping Bd. Emergency Fleet 
Corp., 9 F. (2d) 1004. 


26. In re California Nav., ete., Co., 
110 Fed. 678. 


27. In re California Nav., etc., Co., 
supra. 


Limitation of liability see infra §§ 
1101-1178. ; 


28. See supra § 1053. 


29. The Irrawaddy, 171 U. S. 187, 
18 SCt 831, 833, 43 L. ed. 130. 


“For the courts to declare, as a 
consequence of this legislation, that 
the,ship owner is not only relieved 
from liability for the negligence of 
his servants, but is entitled to share 
in a general average rendered neces- 
sary by that negligence, would be in 
the nature of a legislative act. The 
act in question does, undoubtedly, 
modify the public policy as previous- 
ly declared by the courts; but, if 
congress had intended to grant the 
further privilege now contended for, 
it would have expressed such an in- 
tention in unmistakable terms. It is 
one thing to exonerate the ship and 
its owner from liability for the neg- 
ligence of those who manage the ves- 
sel; it is another thing to authorize 
the ship owner to do what he could 
not do before, namely, share in the 
general average occasioned by the 
mismanagement of the master and 
crew.” Flint v. Christall, supra. 


[a] On necessary sacrifice of car- 
go after negligent stranding, the own- 
er could not secure right to general 
average on the theory that Harter Act 
entitled him to exemption from lia- 
bility for loss caused by fault or er- 
ror in navigation or management of 
ship. The Irrawaddy, 171 U. S. 187, 
18 SCt 831, 43 Lk ed. 130. 


30. The Strathdon, 94 Med. 206. 
31. The Strathdon, supra. 


32. Contracts providing that stat- 
utory exemption will apply in cases 
not within statute by own force see 


404 [58 C.J.] 


rier may by contract waive the statutory right to 


exemption.®? 


[§ 580] b., Based on Absence of Owner's Design 
or Neglect with Respect to Fire**—(1) In General. 
Statutes exempting the owner of a vessel from ha- 
bility for loss or damage to merchandise shipped, 
taken in,or put aboard the vessel, by reason of any 
fire happening to or on board the vessel, unless such 
fire is caused by design or neglect of such owner,*° 
are designed to modify the shipowner’s common- 
law liability for fire loss,°° and they serve as a com- 
plete defense to suits falling within their purview.** 
The object of such statutes is to exempt shipowners 
from common lability as carriers for the acts of 
agents and servants,®*’ and not to diminish their 
responsibility for their own willful*® or neghgent*° 
While it has been stated that the owners are 
released from liability for fire in all eases not fall- 
ing within the exception as to their design or neg- 
lect,#! other authority holds that the owner is not 
entirely excused in every event even for a fire aris- 


acts. 


infra § 609. 


Extension of liability generally see 
ener We BYE 

Statutory restriction on right to 
contract for exemption see infra §§ 
603, 605, 607 et seq. 


The Nat E. Sutton, 42 F. 
229; The Prussia, 93 Fed. 837, 


2 
5 CCA 625. 


[a] Rule applied.—It is competent 
for the parties, by express contract, 
to stipulate for the exemption of the 
carrier from liability for loss or dam- 
age to the cargo in consequence of 
latent defects in refrigerating ap- 
paratus which are not due to any 
fault or negligence on his part, or on 
the part of those for whom he is re- 
sponsible. The Prussia, 93 Fed. 837, 
3D CCA.625. 

{b] Particular contracts con- 
strued as not waiving exemption. 
Sacramento Nav. Co. v. Salz, 273 U. S. 
326, 47 SCt 368, 71 L. ed. 663; Norris 
Grain Co. v. Empire Canal Corp., 42 
FB. (2d) 482; The Nat E. Sutton, 42 
F. (2d) 229; The Touraine, [1928] P. 
58 (decided under Australian Sea 
Carriage of Goods Act of 1924). 


34. Lack of fault or privity as to 
fire see infra §§ 592-594. 

35. See USCA tit 46 § 182. 

36. Walker v. Western Transp. 
Corrs Walla GU. S250) 13a. eda 725 
Kokusai Kisen Kabushiki Kaisha v. 
Texas Gulf Sulphur Co., 33 F. (2d) 


232; Porter v. Bank Line, 17 F. (2d) 
513. 
37. Porter v. Bank Line, 17 F. (2d) 


513 [aff 25 Fk. (2d) 843 (certiorari den 
ZS We: 623; 49) SCE 257. 73) vem ed: 
544)]; Knowlton v. Providence, etc., 
Se Con bel IN: eG. 


[a] Unless the exemption has been 
waived by contract or lost by per- 
sonal negligence, the statute is a com- 
plete defense to a libel in personam 
against the carrier for fire damage. 
Porter: v.. Bank Line, 17 BF. (2d): 513. 


38. Walker v. Western Transp. 
CO. Aroma Lion CUaa5) mploOs BEST Ts ede 
172; Hill Mfg. Co. v. Providence, etc., 
SS. Co., 113 Mass. 495, 18 AmR 527. 


39.0) EilleeMte. 7: Co; 
etc., SS. Co., supra. 


40. Hill Mfg. Co. v. Providence, 
etc., SS. Co., supra. 


v. Providence, 


SHIPPING 


fires.*§ 


knowledge.°? 


ship owners.’’?+ 


[a] In Louisiana, under Civ. Code, 
art. 2723, providing that the lessee 
can only be liable for destruction oc- 
casioned by fire when it was proved 
that the same happened by his neg- 
lect, the burden is on the lessor to 
show such neglect. D’Echaux v. Gib- 
son Cypress Lumber Co., 114 La. 626, 
38 S 476 (holding that under a con- 
tract of lease of a pull boat to re- 
turn the same at the end of the lease 
in good order, ordinary wear and tear 
excepted, and the property was de- 
stroyed by fire, the lessee is not liable 
where he used the usual care, and 
the manner in which the property 
was cared for received the express 
sanction of the owner). 


41. Walker v. Western Transp. Co., 
saWall (Ui. S)Las 008 Ly edaaliie iA: 
The Strathdon, 89 Fed. 374; Headrick 
v. Virginia, etc., Air Line R. Co., 48 
Ga. 545; Chamberlain v. Western 
Transp. Co., 44 N. Y. 305, 4 AmRI681 
[rev 45 Barb. 218]. ; 


“The language of the 1st section 
is, that no owner or owners of any 
ship or vessel shall be liable to: an- 
swer for any loss or damage, which 
may happen by reason or means of 
fire on board such ship or vessel, ‘un- 
less such fire is caused by the de- 
sign or neglect of such owner or own- 
ers.’ The owners are here released 
from liability for loss by fire, in all 
cases not coming within the excep- 
tion. The exception is of cases where 
the fire can be charged to the owners’ 
design, or the owners’ neglect.” 
Walker v. Western Transp. Co., su- 
pra. : 
_ 42. Kokusai Kisen Kabushiki Ka- 
isha v. Texas Gulf Sulphur Co., 33 F. 
(2d) 232 [aff The Etna Maru, 20 F. 
(2d) 1438, and certiorari den Kokusai 
Kisen Kabushiki v. Texas Gulf Sul- 
phur Co., 280 U. S. 603 mem, 50 SCt 
85 mem, 74 L. ed. 648 mem]. 


Liability to extent of interest in 
ship see infra § 588. 


43. Hill Mfg. Co. v. Providence, 
eeee SS. Co., 1138 Mass. 495, 18 AmR 


44. Hines v. Butler, 278 F. 877 [aff 
The Virginia, 264 Fed. 986, and certio- 
rari den Hines v. Butler, 257 U. S. 659, 
42 SCt 185, 66 L. ed. 421]; The Eliza- 
beth Dantzler, 263 Fed. 596; Wood- 
house vy. Cain, 95 N. C. 113. 


“The fire statute does not apply 
where the owner has contributed to 


[§ 582] (b) Negligence of Agenis. 
rule exempting shipowners from lability for fire 
loss caused by the act or negligence of their agents,°” 
the president and director of a corporate owner 


[§§ 579-582 


ing without his design or neglect.*? 

[§ 581] (2) Cause of Fire Loss—(a) Owner’s De- 
sign or Neglect. 
the fire loss arose from the owner’s design**® or neg- 
lect,t# as in the case of unseaworthiness,*® such as 
negligent stowage of cargo,*® or ship’s supplies,*” 
or failure to provide proper means for combating 


Exemption will be denied where 


Lack of privity. The shipowner seeking complete 
exemption*® cannot succeed by establishing merely 
that the fire loss occurred without his 


privity or 


Fact that fire occurred from heated flue in a ship 
constructed by reputable builders does not show 
that it was caused by the “design or neglect of the 


Under the 


the loss by his own neglect.” Bank 
Line v. Porter, 25 F. (2d) 843, 846 
[certiorari den 278 U. S. 623, 49 SCt 
25, 73 L. ed. 544]. 


45. Bank Line v. Porter, supra. 


[a] Statute is inoperative where it 
appears that the ship was unsea- 
worthy as a result of the owner’s per- 
sonal negligence, and that such un- 
seaworthiness was the cause of fire 
loss. Bank Line v. Porter, 25 F. (2d) 
843 [certiorari den 278 U. S. 623, 49 
SCt 25, 73 L. ed. 544]. 


46. The Willfaro, 9 F. (2d) 940 
[aff sub nom. Williams SS. Co. v. Wil- 
bur, 9. (24); 62.208 


[a] Excessive heating of fish meal 
to its damage, if it did involve a fire 
loss, is at any rate not within the pro- 
tection of the statute where it further 
appears that such excessive heating 
arose from improper stowage and lack 
of adequate ventilation. The Will- 
faro, 9 F. (2d) 940 [aff sub nom. Wil- 
oe SS: (Co: avs Wilbur; 9° BS ea) 

47. Arkell v. U. S.,13 F. (2d) 555. 


[a] Spontaneous combustion in 
bunker coal.—Arkell vy. U. S., 13 F. 
(2d) 555. 


48. Hines v. Butler, 278 Fed. 877 
[eertiorari den (257° Us. S. 7659, 42 SGe 
185, 66 L. ed. 421]; The Virginia, 264 
Fed. 986 [aff 278 Fed. 877 (certiorari 
Pie U. S. 659, 42 SCt 185, 66 L. ed. 


[a] Crew untrained for fire emer- 
gencies.—Hines v. Butler, 278 Fed. 
877 [certiorari den 257 U. S. 659, 42 
SCt- 185,966, Ee ed. 424 15 


{b] Improper apparatus.—Hines v. 
Butler, 278 Fed. 877 [certiorari den 
ie S. 659, 42 SCt 185, 66 L. ed. 


49. Limitation of liability see infra 
§ 1146. 
sees Arkell v. U. S., 18 F. (2d) 555, 


“To exempt it, the court must be 
satisfied, not only that the loss occur- 
red without the shipowner’s privity, 
but also that it occurred without any 
negligence on his part.” Arkell v. U. 


S., supra. 
51. The Strathdon, 89 Fed. 374. 
mee See supra § 580 text and note 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 582-589] 


are not its agents,°* and their act or negligence 
causing a fire is the act or negligence of the corpo- 
rate owner;°* but the members of the ship’s crew 
are agents for whose negligence in causing fire the 
carrier is not liable.*® 

[§ 583] (c) Deviation.®*® Deviation from the 
voyage subjects a shipowner to liability for loss 
caused by fire oceurring during such deviation,*? 
unless he can affirmatively prove that the fire would 
have occurred in the absence of deviation.®* 


[§ 584] (d) Damage Arising from Independent - 


Causes. An action arising from independent acts of 
negligence on the part of the ship and from breach 
of a maritime duty in failing to enforce a general 
average contribution is not within the statutory 
exemption.®® 


[§ 585] (3) Necessity of Fire Occurring on Ship. 
Under provisions of such statutes limiting the ex- 
emption to loss by reason of fires happening to or 


on board the vessel, no exemption will be granted | 


where the loss resulted from fire occurring in an- 
other place,®° such as a wharf,®! or wharf boat.®? 


[§ 586] (4) Character of Property Damaged. 


Under statutes exempting shipowners from liability | 


for damage to “merchandise,” horses®* and trucks*4 
taken aboard a ferryboat by their drivers who are 
passengers and remain in charge of such property 
upon the trip are not “merchandise.” Where the 
statute exempts from lability for damage to “goods,” 
baggage is “goods” within the exemption provision.®* 

[§ 587] (5) Persons and Property Entitled to 
Exemption—(a) Personal Liability. Under the pro- 
vision of the statute exempting the “owner of any 
vessel,”°° a carrier by vessel cannot secure exemp- 
tion where he neither owns®* nor charters®® the ves- 


53. Hill Mfg. Co. v. Providence, 


SHIPPING 


p 2943], from liability for loss by a 


[58 C.J.] 405 


sel to or on which the fire oceurred.®® 


Master of the ship may be held personally liable 
for his own negligence;*® if he is also part owner 
of the ship, the negligent master may be held either™* 
in his capacity as master or as owner, but other 
innocent part owners are exempted.?” 


[§ 588] (b) Ship and Interests Therein. There 
is authority to the effect that the statutory provision 
exempting the “owner of any vessel”7? also exempts » 
the ship,** and that one purchasing the ship after 
the fire is entitled to enforce the ship’s exemption 
in proceedings in rem against her.7> Other author- 
ity holds that such provision must be read in pari 
materia’® with sections merely limiting liability,77 
and that, where the statutes are thus construed, 
the ship may remain liable in rem for fire damage 
occurring without the owner’s design or neglect,?® 
and that to the extent of his interest in the ship 
the nonneghgent owner may still be held.*® 


Part owners. Where negligence appeared as to 
one part owner but not as to others, a libel against 
the ship has been dismissed.*°® 


[§ 589] (6) Vessels Used in Inland Navigation. 
Under express statutory provision,®*! the federal 
statute exempting shipowners from liability for 
fire‘? now applies, inter alia, “to all vessels used 
on lakes or rivers or in inland navigation, including 
canal boats, barges, and lighters.” Prior to enact- 
ment of statutes expressly extending the fire dam- 
age exemption to vessels navigating inland waters,*? 
and under earlier federal statutes excluding from 
the exemption vessels ‘used in rivers or inland nav- 
igation,’** the exemption could not properly be 
claimed with respect to vessels navigating upon wa- 
ters lying wholly within a single state.8® But the 


[a] Where a fire was caused by 


etc., SS. Co., 113 Mass. 495, 18 AmR 
Ds 


54 Hill Mfg. Co. 
ete., SS. Co., supra. 

55. Walker v. Western Transp. Co., 
Se VViatlon (UL S2) eloO; 18" In eds 172); 
Emory v. Credle, 185 N. C. 2, 115 SE 
$92. 


v. Providence, 


56. In general see infra §§ 751- 
778. 

57. The Elizabeth Dantzler, 263 
Fed. 596; The Indrapura, 171 Fed. 
9219: . 

[a] Unnecessary delay following 


necessary departure from route and 
resulting in spontaneous combustion 
of dangerous cargo constituted a 
deviation depriving carrier of fire 
statute exemption. The Elizabeth 
Dantzler, 263 Fed. 596. 


58. The Indrapura, 171 Fed. 929. 


59. Heye v. North German Lloyd, 
33 Fed. 60, 2 LRA 287. 


60. The City of Clarksville, 94 Fed. 
201. 
[a] Language of act limits its op- 


eration to a fire happening to or on 
poara the vessel. The City of Clarks- 
ville, 94 Fed. 201. 


61. The Egypt, 25 Fed. 320; Sal- 
mon Falls Mfg. Co. v. The Tangier, 21 
a1 Cass No; 2,265. But see Dill, v. 
The Bertram, 7 F. Cas. No. 3,910 
(holding that cargo delivered on a 
wharf into the charge of the officers 
of a vessel is ‘‘shipped,”’ so as to free 
the ship-owners, under U. S. Rev. St. 
(1878) § 4282 [U. S. Comp. St. (1901) 


fire occurring without their design or 
neglect, although the loss was caused 
by ‘the negligence of the ship’s officers 
in not promptly putting the goods on 
board). 


62. The City of Clarksville, 94 
Fed. 201. 


63. The Garden City, 26 Fed. 766. 
64. The Garden City, supra. 


65. Chamberlain v. Western 
Transp. Co., 44 N. Y. 305, 4 AmR 681 
[rev 45 Barb. 218]. 

Baggage as not “merchandise” see 
infra § 969, 

66. See supra § 580. 


67. Hill Mfg. Co. v. Boston, etc., R. 
Corp., 104 Mass. 122, 6 AmR 202. 


68. Hill Mfg. Co. v. Boston, etc., R. 
Corp., supra. See Rice v. Ontario 
Steamboat Co., 56 Barb. (N. Y.) 384 


(holding that a steamboat company, 
receiving goods at A to be transported 
to B, and carrying them part of the 
distance to C, where they were deliv- 
ered to a boat owned by other parties 
to be carried the remainder of the dis- 
tance to B, is not the owner or char- 
terer of the latter boat, in the spirit 
or letter of the act so as to be en- 
titled to claim the exemption pro- 
vided therein for losses occasioned by 
actual fire). 


69. Place of fire see supra § 585. 


70. Keene v. The Whistler, 14 F. 
Cas. No. 7,645, 2 Sawy. 348. 


71. Keene v. The Whistler, supra. 
72. Keene v. The Whistler, supra. 


the negligence of the master who 
was a part-owner, the other innocent 
part-owners were not liable. Keene 
v. The Whistler, 14 F. Cas. No. 7,645, 
2 Sawy. 348. 


73. See USCA tit 46 § 182. 


74. Deming v. The Rapid Transit, 
52 Fed. 320; Keene v. The Whistler, 
14 F. Cas. No. 7,645, 2 Sawy. 348. 


75. Deming v. The Rapid Transit, 
52 Fed. 320. 


76. Kokusai Kisen Kabushiki 
Kaisha v. Texas Gulf Sulphur Co., 33 
Ee C2 d)P 2822 

77. See USCA tit 46 § 183 et seq. 


78. Kokusai Kisen Kabushiki 
Kaisha v. Texas Gulf Sulphur Co., 
33 F. (2d) 232 [aff The Etna Maru, 20 
F. (2d) 148, and certiorari’ den Ko- 
kusai Kisen Kabushiki v. Texas Gulf 
Sulphur Co., 280 U. S. 603 mem, 50 
SCt 85 mem, 74 L. ed. 648 mem]. 


79. Kokusai Kisen Kabushiki 
Kaisha v. Texas Gulf Sulphur Co., 
supra. 


80. Keene v. The Whistler, 
Cas. No. 7,645, 2 Sawy. 348. . 


81. USCA tit 46 § 188. 


82. See USCA tit 46 § 182, and 
supra § 580. 


14 F. 


83.° See supra text and notes 81, 82. 
84. See statutory provisions. 
85. Moore v. American Transp. Co., 


24 How. (U.S.) 1, 16 L. ed. 674; Wood- 
house v. Cain, 95 N. C. 113. 


[a] Lake.—Moore vy. American 


406 [58 C.J.] 
fact that vessels constructed and used primarily 
for ocean navigation at times entered inland waters 
did not exclude them from the statutory exemp- 
tion.°°® 

Navigation upon Great Lakes was not inland nay- 
igation so as to exclude vessels sailing on them from 
the statutory exemption.*‘ 


Association extending carriage inland. The fact 
that shipowners had formed an association with 
other companies extending their business as car- 
riers into the interior did not deprive them of the 
exemption.*® 


[§ 590] (7) Waiver of Exemption in General. It 
is competent for a carrier to watve the statutory 
immunity,®® and where the parties stipulate by con- 
tract that the statutory exemption from fire loss 
shall not apply, the shipowner cannot secure the 
benefit of such exemption.®° 


[§ 591] (8) Carriage by Land and Water. That 
merchandise is shipped under a through bill of lad- 
ing covering land carriage will not of itself deprive 
the water carrier of its right to the statutory ex- 
emption.®1 But where the through bill of lading 
expressly or impliedly waives the exemption, the 
water carrier will be denied the right thereto.?? 
Under a through bill of lading reserving to carriers 
by water in respect of their “water carriage” the 
statutory exemption from lability for fire,®° but 
excluding from the term “water carriage,” “light- 
erage in or across rivers, harbors or lakes, when 
performed by or on behalf of rail carriers,” the 
phrase ‘on behalf of” does not necessarily mean as 
agent of the railroad,®* and a water carrier engaged 
in lighterage as an independent party but thereby 
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[$§ 589-593 


performing a service which the railroad was obli- 
gated to perform for the shipper is acting “on be- 
half of” the railroad,®® so that the water carrier 
in performing such lighterage service is within the 
exception of lighterage from the statutory exemp- 
tion otherwise reserved, and can be held liable for 
damage from nonnegligent fire occurring on the 
lighter.°® 


[§ 592] ¢. Owner’s Lack of Actual Fault or Priv- 
ity as to Fire®’—(1) In General. Under statutes 


. providing that the owner of a ship shall not be liable 


to make good to any extent whatever any loss or 
damage happening without his actual fault or priv- 
ity, where any goods, merchandise, or other things 
whatsoever taken in or put on board his ship are 
lost or damaged by reason of fire on board the ship, 
the owner is not liable for damage resulting from 
a fire caused by fault of the crew,®> nor unless he 
has himself been guilty of some fault,®® or privy 
to the matters which caused the damage. 


Unseaworthiness. It would seem that fire arising 
because of unseaworthiness of the ship results from 
the owner’s fault or privity.” 


In case of company, the “owners,” within the 


| meaning of the statute, must be the person or per- 


sons with whom the chief management of the com- 
pany’s business resides.* 


[§ 593] (2) Necessity of Fire Occurring on Ship. 
Under provisions limiting exemption to fires hap- 
pening to or on board the vessel, exemption will be 
denied where the fire occurred in another place,* 
as where merchandise was damaged by fire while 
on a lighter. conveying it from shore to vessel.® 


Mrangps ©O., 2+utOws Cuero). 1s 6 jaa. [b] Waiver shown.—Porter v. 95. Schimmel v. Mallory SS. Co., 
ed. 674. \ eevee My BY, Ney ee ate oP at supra. 
a Ss ‘d) certiorari den 27 te ‘ 

[b] Sound of limited area wholly , 96. Schimmel v. Mallory SS. Co. 
within state . of Bois. Carolina. pt a ns L. 9 bale el supra, : 
Woodhouse v. Cain, 95 N. C. 113. c aiver not shown.—D’Utassy 97. Absence of desi or n 

v. Mallory ‘SS, 'Co.,)162 App, Divi 410, | seandetizie five see husrecss aebe cote 
gene, enensvon y PEewipeuce: etc.,| 147 NYS 313 [aff 119 NE 1040]. . bd ; 

i : ee 5 E 8. i - 282. 

ae sas [d] Provision in the charter of a one Diarony, BER Ce 

[a]. Vessels navigating Long Is-| carrier by water, created by and op-| 99 The Diamond, supra. 
land Sound, and constructed for ocean | erating entirely within a state, that it [a] Meaning of owner’s fault.— 


or coastwise navigation, are within 
the provisions of the act and the own- 
ers thereo¥ are not liable to answer 
for loss or damage by fire to any 
merchandise shipped in the same, un- 
less such fire was caused by the de- 
Sign or neglect of such owner or own- 
ers. The fact that such a vessel, in 
her voyage, entered and passed 
through or into any bays or rivers, 
does not bring the same within the ex- 
ception, in the act, of vessels “used in 
rivers, or inland navigation.” Knowl- 
ton v. Providence, etc., SS. Co., 33 N. 
Y. Super. 370. 


87. Moore v. American Transp. Co., 
24 How. (U. S.) 1, 38, 16 li. ed. 674. 


88. Headrick v. Virginia, ete., Air 
Line R. Co., 48 Ga. 545. 


89. Porter v. Bank Line, 17 F. (2d) 
513 [Laff 25 F. (2d) 843 (certiorari den 
Come reer pt OMe 2 bee. lowed. 
544)]; D’Utassy v. Mallory SS. Co., 
162 App. Div. 410, 147 NYS 313 [aff 
119 NH 1040]. 


[a] “Undoubtedly, the benefits of 
the statute may be waived.’ Porter 
v. Bank Line, 17 F. (2d) 5138, 515 [aft 
25 F. (2d) 843 (certiorari den 278 U. 
S. 623, 49 SCt 25, 73 L. ed. 544)]. 


shall be liable to all common-law lia- 
bilities, does not conflict with the sec- 
tion. Houston Direct Nav. Co. v. In- 
surance Co. of North America, (Tex. 
Civ. A.) 31 SW 560 [rev on other 
grounds 89 Tex. 1, 32.SW 889, 59 
AmSR 17, 30 LRA 713]. 


Exemption under contract general- 
ly see passim infra §§ 602-736. 


90. Schimmel v. Mallory SS. Co., 
30 FE. (2d)e 735. 


[a] Particular contract construed 
excluding statutory exemption. 
Schimmel v. Mallory SS. Co., 30 KF. 
(2a) 735. 


Boker tg of liability see infra § 


91. D’Utassy v. Mallory SS. Co., 
162 App. Div. 410, 147 NYS 313 [aff 
223 N. Y. 592, 119 NE 1040]; Burke v. 
Gulf, eter, R. Coe.f147INWSU794: 


92. Charles J. Webb Sons Co., Ine. 
v. New Jersey Cent. R. Co., 36 F. (2d) 
702 [aff 28 F. (2d) 392]; Schimmel vy. 
Mallory SS. Co., 30 F. (2d) 735. 


93. See supra § 580. 


94. Schimmel _v. Mallory SS. Co. 
30 F. (2a) 735. of ae 


For later cases, developments and changes in the law see Annotations, 


“Actual fault negatives that liability 
which arises solely under the rule o 

‘respondeat superior.’ In that sense 
it conveys the idea of personal fault, 
but it does not necessarily mean that 
the owner must have laid the train or 
set the torch himself.” Asiatic 
Petroleum Co., Ltd. v. Lennard’s Car- 
rying Co., Ltd., [1914] 1 K. B. 419, 
436 (per Hamilton, L. J.). 


1. The Diamond, [1906] P. 282. 


[a] Evidence held insufficient to 
show that owner was privy to miscon- 
duct of crew causing fire. The Dia- 
mond, [1906] P. 282. 


2. See case infra this note. 


[a] Unseaworthiness not shown 
by location of stove which was placed 
in a safe place but overheated and 
caused a fire because improperly used 
by pos crew. The Diamond, [1906] 


i eee Petroleum Co., Ltd. v. 
ennard’s Carrying Co., Ltd., [1914 
1K. B. 419. i, Pare 


4. Morewood vy. Pollok, 1 E. & By 


743, 72 ECL 748, 18 EngL&Eq 34 
Reprint 614. . ‘ Pica 


5. Morewood vy. Pollok, supra. 


same title and section number. 


ni 


a>, 
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§$§ 593-597] 


Fire occurring on a gobbert is not within the pro- 
tection of the statute, because a “gobbert” is not a 
“ship or vessel.’’ 


[§ 594] (3) Waiver of Exemption. It would 
seem that the exemption available under the stat- 
utes may be waived. 


LS 595] d. What Constitutes Damage Caused by 
Fire. The exemption of the fire statutes extends not 
only to damage resulting directly from combustion,’ 
but also to damage caused by smoke? or by water 
used to put out the fire.?° 


Destruction of cargo resulting from sinking of 
ship following combustion caused by leakage of 
water into a cargo of lime is a loss attributable to 
unseaworthiness,'t and not a loss arising from fire 
within the meaning of statutory exemptions.12 


[§ 596] e. Lack of Fault by Hither Owner or 
His Agents. Under statutes exempting the shipown- 
er from liability for loss arising without the actual 
fault or privity of the carrier, “or” without the fault 
or neglect of his servants,'* to secure exemption it 
must be shown that the loss occurred not only with- 
out fault or privity of the owner,!* but also without 
fault or neglect of his employees.t° Where the stat- 
“ute exempts carriers from lability for loss or dam- 
age resulting from “any other cause arising without 
the actual fault or privity of the carrier, or without 
the fault or neglect of the agents or servants of the 
earrier,” the carrier may be held liable for loss or 
damage arising from fault or neglect of stevedores 
engaged about the ship.*® 
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Construction. Such statutes being in derogation 
of the common law, defenses based thereon must 
be clearly made out.17 


[§ 597] f. Shipper’s Failure To Give Notice of 
Character and Value of Articles Carried.1® Under 
statutes exempting master and shipowner from lia- 
bility for loss of enumerated classes of valuables,1® 
unless prescribed requirements as to notice of their’ 
character and value are followed, noncompliance 
with the statutory requirements exempts the vessel,?° 
owner,”? and master?” from liability for loss of such 
valuables to the extent provided by the governing 
statute. 


Sufficiency of notice. Where the statute exempts 
the master or owners from liability unless the ship- 
per at the time of lading the valuables on board the 
vessel gives to the master, agent, or owners of the 
vessel, a note in writing of the true character and 
value thereof, and has the same entered on the bill 
of lading therefor, it has been held that a literal 
compliance with the statute is not necessary to ren- 
der the master or owner liable,?? and that the ex- 
emption will not apply if the true character and 
value of the articles shipped was fairly and clearly 
on the bill of lading,?* even though such entry was 
not preceded by a written note.?® 


Liability as bailee. Where the statute provides 
that, upon noncompliance with its provisions as to 
notice, the master or owner shall not be liable as 
“earriers” in any form or manner, the shipowner 
may still be held liable for loss of valuables result- 
ing from his neghgence as bailee.?¢ 


[a] The lighter cannot be consid-, tish Metropolitan Assur. Co., Ltd. v., ing a bill of lading or delivering a 
ered as part of the vessel within the| Canada SS. Lines Ltd., [1930] 1] note in writing, and on returning on 
meaning of the statute. Morewood v.|] DomLR 201. beard ie coin was ; missing, ; it 
Pollak, 4 Ea) & B.°143, 5 WCE. 143, “Or” j 7 9 a was held that the vessel was mot lia- 
18 EngL&Hq 341, 118 Reprint 614. weed xOe fe ee a srt SE ae | ble under the act. The Island Queen, 


6 Hunter v. McGown, 1 Bligh 573, 
20 Rev. Rep. 198, 4 Reprint 210. 

7, See cases infra this note. 
pare supra § 590. 

[a] Particular waiver agreements 


Com- 


ably be 


phrase exempting owners from lia-| 
bility “for loss arising without their 
actual fault ‘or privity 
the fault or neglect of their agents, 
servants or employees,” should “‘prob- 
read as 


13 F. Cas. No. 7,110, Brown Adm. 279. 


21. Pendle & Rivet, Ltd. v. Eller- 
man Lines, Ltd., 33 Com. Cas. 70. 


22. Bowring v. Harrison, 1 New- 
foundl. 406 (construing English stat- 


‘or’ without 


‘and.’” Scottish 


construed as (1) not excluding statu- 
tery exemption. Ingram & Royle, 
Ltd. v. Services Maritimes du Tre- 
port, [1914] 1 K. B..541. () Ex- 
eluding exemption only where fire 
arose from unseaworthiness. Vir- 
ginia Carolina Chemical Co. y. Nor- 
folk, etc., Steam Shipping Co., [1912] 
1 K. B. 229 [app compromised [1913] 
A G52). 

8. The Diamond, [1906] P. 282, 287 
(construing English statute). 

9. The Diamond, supra. 

10. The Diamond, supra. 

“The water and smokes were mat- 
ters whieh occurred by reason of the 
fire. That is the only reasonable in- 
terpretation of the statute.” The 
Diamond, supra. 


11. Royal Exchange Assur. Corp. 
v. Kingsley Nav. Co., [1923] A. C. 
PIb ies i, Te Reps N.s. 673 ‘Leon- 
struing Canadian statute). 

12. Royal Exchange Assur. Corp. 
v. Kingsley Nav. Co., supra (constru- 
ing Water Carriage of Goods Act of 
Canada). 


13. See statutory provisions. 

14. Royal Exchange Assur. Corp. 
v. Kingsley Nav. Co., [1923] A. C. 
235. 

15. Royal Exch. Assur. Corp. v. 


Kingsley Nav. Co., Ltd., supra; Scot- 


Metropolitan Assur. Co., Ltd. v. Can- 
ada SS. Lines, Ltd., [1930] 1 DomLR 
201, 215. 


16. Brown v. Harrison, 96 L. J. K. 
Bw d025, aus in VOoseiRep-Ne. 8.5495 
Heyn v. Ocean SS. Co., 17 Asp. M. C. 
F238, 137) lua Ta ROD. NGS. Los. 


[al heft of cargo by stevedores 
after working hours.—Heyn v. Ocean 
SS. Co., 43, Ty dR.) 388. 


{[b] Beason for rule—Servants of 
independent stevedoring concerns are 
servants of persons employed by ship- 
owners to fulfill the owner’s statutory 
obligation to discharge the ship, and 
such servants must therefore be re- 
garded as the agents of the owners 
whose obligation they are fulfilling. 
Brown v. Harrison, 43 T. L. R. 633. 


17. Scottish Metropolitan Assur. 
Co., Ltd. v. Canada SS. Lines, Ltd., 
[1930] 1 DomLR 201. 


18. Contractual limitations as to 
value see infra §§ 724-732. 


19. See USCA tit 46 § 181, and oth- 
er statutory provisions. 


20. The Island Queen, 138 F. Cas. 
No. 7,110, Brown Adm. 279. 


[a] Rule applied.—Where __ libel- 
lant’s agent, who was intending to 
take passage on a steamboat from De- 
troit to a Canadian port, intrusted a 
quantity of gold eoin to the master 
before the vessel started without tak- 


ute). 
23. Wattson y. Marks, 29 F. Cas. 
No. 17,296; Reid v. Luckenbach SS. 


€o., Inc.,~133 Mise. 21, 230 NYS 602. 


{a] SHks specified as “dry-goods.” 
'—Specification of shipment as dry 
goods was sufficient, though includ- 
ing silks, to show complianee with 
statutory requirement that carrier be 
notified of contents and value, in ac- 
tien against ocean carrier for not de- 
livering shipment. Reid v. Lucken- 
bach SS. Co., 133 Mise. 21, 230 NYS 
602. 


24. Wattson v. Marks, 29 EF. Cas. 
No. 17,296. 


25. Wattson v. Marks, supra. 


26. Kuhnhold v. Compagnie Gén- 
érale Transatlantique, 251 Fed. 387; 
La Bourgogne, 144 Fed. 781, 75 CCA 
647 {aff 210 U. S. 95, 28 SCt 664, 52 
L. ed. 973]; Wheeler v. Oceanic Steam 
Nav. Co., 125 N. Y. 155, 26 NE 248, 21 
AmSR, 729, 3 Silv. Ct. A. 276; Reid v. 
Luckenbach SS. Co., 133 Mise. 21, 230 
NYS 602; Gerli v. Compagnie Générale 
Transatlantique, 132 Misc. 752, 230 
NYS 282; Mallory SS. Co. v..G. A. 
Bahn Diamond, etc., Co., (Tex. Civ. A.) 
154 SW 282. 


fa] “It is now settled that sec- 
tion 4281 [USCA tit 46 § 181] is to be 
construed so as to relieve the carrier 
only of its liability as a common car- 
rier, and. not of any liability as a 


a 
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[§ 598] g. Parties’ Failure To Stipulate against 


Transportation at Shipper’s Risk. 


providing that, in the absence of the carrier’s negli- 
gence or failure to take customary precautions, all 
merchandise shall be transported at the risk and 
venture of the shipper, unless the contrary be ex- 
pressly stipulated, where there has been no such 
stipulation, all damages and impairment are for the 
account and risk of the shipper where suffered by 
reason of accident?’ or force majeure,”® or by virtue 
of the nature?® or defect®° of the articles. 

[§ 599] h. Proof That Loss Occasioned by Acci- 


dental and Uncontrollable Events. 


providing that carriers and watermen are liable for 
the loss or damage of things entrusted to their care, 
unless they can prove that such loss or damage has 
been occasioned by accidental and uncontrollable 
events, a loss caused by the nonnegligent striking 
of the ship against an obstructicn is within the ex- 
emption of the statutes,*! as is also loss arising from 
collision for which the carrier was not to blame,’ 
But where loss resulted 
from the ecarrier’s fault,?* as from defective con- 
dition of the vessel,*° exemption will be denied. 


or from perils of the sea.** 


[§ 600] i. Compulsory Pilotage. 


bailee.”” Kuhnhold v. Compagnie Gén- 
érale Transatlantique, 251 Fed. 387. 


[b] Jewelry shipment.—Kuhnhold 
v. Compagnie Générale Transatlan- 
tique, 251 Fed. 387. 


[ec] Silk.—Gerli v. Compagnie Gen- 
erale Transatlantique, 132 Mise. 752, 
230 NYS 282. 

[d] Silver.—Mallory SS. Co. v. G. 
A. Bahn Diamond, etc., Co., (Tex. Civ. 
A.) 154 SW 282. 


Baggage see infra § 969. 


27. Tan Chiong Sian v.. Inchausti, 
22 Philippine 152. 


ia] Wreck.—Loss of a ship and 
of its cargo, in a wreck due to acci- 
dent or force majeure must, as a 
general rule, fall upon their respec- 
tive owners, except in cases where 
the wrecking or stranding of the ves- 
sel occurred through malice, careless- 
ness, or lack of skill on the part of 
the captain and in the remaining cas- 
es indicated in Commerce Code art 
841. Tan Chiong Sian v. Inchausti, 
22 Philippine 152. 


28. Tan Chiong Sian vy. Inchausti, 
supra. 

29. Tan Chiong Sian v. Inchausti, 
supra. 


30. Tan Chiong Sian v. Inchausti, 
supra. 


31. Kirk v. Folsom, 
584. 


[al Ship sank.—A loss of goods is 
occasioned by ‘accidental and uncon- 
trollable events,’ within Civ. Code, 
art 2754, if they were in a carrier’s 
steamboat, which sank, after striking 
an unknown object, without any neg- 
ligence on the part of the carrier. 
Kirk v. Folsom, 23 La. Ann. 584. 


S2r Van Hern, yeu Daylor, We Rob: 
(La.) 201, 41 AmD 279. 


[a] Unavoidable accident.—La. 
Civ. Code, art 2725, exempting a com- 
mon carrier from liability for a loss 
or damage to goods occasioned by ac- 
cident or uncontrollable events ap- 
plies where the collision of a steam- 
boat with another boat, which in- 


23 La. Ann. 
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Under statutes 


g 


Under statutes 


of the voyage.*® 


Under statutes ! cargo. 


jured plaintiff's goods shipped on the 
steamboat, was without the fault or 


negligence of the owners of the 
steamboat or their agents, and the 
disaster was an “unavoidable acci- 


dent,’ within the meaning of the code. 
Van Hern v. Taylor, 7 Rob. 201, 41 
AmD 279. 


33. Medina v. Hansen, 17 La. Ann. 
290; Cochran v. The Cleopatra, 17 
La. Ann. 270; Letchford v. The Gold- 
en Hagle, 17 La. Ann. 9; The Tennes- 
see v. Tardos, 7 La. Ann. 28; Lemai- 
tre v. Merle, 2 Rob. (La.) 402. 


[a] Boat breaking adrift in storm. 
—Medina v. Hansen, 17 La. Ann. 290. 


[b] Delay occasioned by a severe 
gale requiring vessel to put into port 
for repairs.—Cochran v. The Cleo- 
patra, 17 La. Ann. 270. 


[c] Where carrier expressly al- 
leges and proves that damages to 


goods were occasioned by stress of’ 


weather and dangers of the sea be- 
yond his control, he will not be held 
liable. Letchford v. The Golden 
BKagle, 17 La. Ann. 9. 


[d] Proper stowage.—The master 
and owners of a vessel are not respon- 
sible for damage to the cargo occa- 
sioned by the perils of the sea where 
no proof adduced of want of care in 
stowing. Lemaitre v. Merle, 2 Rob. 
(La.) 402. 


34. Darrall v. Southern Pac. 
47 La. Ann. 1455, 17 S 884. 


[a] Obstructions placed in water. 
—The Code does not exempt carriers 
by water from loss occurring through 
the contact of a vessel with pile struc- 
tures negligently placed by the own- 
er of the vessel in navigable waters. 
Darrall v. Southern Pac. Co., 47 La. 
Ann. 1455, 17 S 884. 


35. The Tennessee v. Tardos, 7 La. 
Ann: §2'8) 


[a] Leakage of grease.—Where a 
boat on her outward voyage carried 
a cargo of lard, was scraped and limed 
on discharging her cargo, and was 
loaded for the return voyage with 
casks of wine, and on the return she 
encountered a rough sea, causing her 


Co,, 


[$§ 598-601 


exempting the shipowner from liability for damage 
to cargo while the ship is under control of a com- 
pulsory pilot,*® exemption cannot be secured if, at 
the time of the damage, the presence of the pilot 
was not required by law.*? 


[§ 601] 7. Hague Rules. 
providing that neither the carrier nor the ship shall 
be liable for loss or damage arising or resulting from 
unseaworthiness unless caused by want of due dili- 
gence on the part of the carrier to make the ship 
seaworthy, and to secure that the ship is properly 
manned, equipped, and supplied, the owner and op- 
erator of a ship cannot relieve itself of liability 
without showing that it exercised due diligence to 
make the ship seaworthy** at the commencement 


Under the Hague rules 


Under provisions to the substantial 


effect that if due diligence has been exercised, nei- 
ther the carrier nor the ship shall be responsible 
for loss or damage arising or resulting from act, 
neglect, or default of the master, mariner, pilot, 
or the servants of the carrier in the navigation or 
in the management of the ship, the carrier is not 
relieved from liability for loss or damage arising 
from negligence in the care and custody of the 


to leak, so that the casks were dis- 
colored and soiled by grease and sea 
water, the vessel was not liable for 
the damage done by the sea water, 
that being a peril of the sea, but the 
injury from the grease was not as- 
cribable to the same cause, and for 
such injury the vessel was liable. 
The Tennessee v. Tardos, 7 La. Ann. 
28. 


36. See statutory provisions; and 
Pilots §§ 30-34. 
37. Guiterman v. Liverpool, etc., 


SS. Co., 83 N. Y. 358. 


[a] Where ship did not have all, 
her cargo on board, nor her coal, and 
while she lay at anchor for the pur- 
pose of receiving a portion thereof 
and the vessel was not ready for sail- 
ing, during which time a pilot was on 
board, although not legally required, 
when damage occurred, the owners 
were liable since it was not essential 
for the pilot to be on board. Guiter- 
ay Liverpool, etc., SS. Co., 83 N. 


38. American Linseed Co. v. Nor- 
folk, etc., Steam Shipping Co., 32 F. 
(2d), 2381.5 Wate ockett 2mCommvs 
Cunard SS. Co., 21 F. (2d) 191. 


fa] Hydrostatic test of deep tank 
for carriage of Linseed oil. Where a 
ship had never before carried linseed 
oil in her deep tank and an engineer, 
employed by the carrier, used white 
lead to repair leaks, after which 
hydrostatic tests were made, but it 
was found after discharging the oil 
that it had dissolved the white lead 
causing leakage, the ship was held to 
be unseaworthy and there was negli- 
gence. American Linseed Co. v. Nor- 
folk, etc., Steam Shipping Co., 32 F. 
(2d) 281. 


39. W. T. Lockett Co. v. Cunard 
SS. Co., supra. . 


40. W. T. Lockett Co. v. 
SS.h Coy, 21 es (2d)) aWoak 


[a] Failure to close lid of ventila- 
tor through which water entered, 
damaging cargo, when hose used to 
press up deep tank burst, was not 
an error in the management of the 
ship but negligence in the care ’and 


Cunard 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 602-604] 


LS 602] 8. Limitation of Liability by Contract or 
Bill of Lading—a. Power To Limit—(1) In General. 
In accordance with general rules,+! and subject to 
qualifications hereinafter considered,*? a common 
carrier of goods by water may by contract limit its 
lability for loss.4? The limitation must, however, 
be just and reasonable,t4 and where the liability 
of the vessel is limited by a condition impossible of 
execution, such condition becomes nugatory; and the 
general liability of carriers for the nondelivery of 
freight attaches.*° 

Partial invalidity of limitation. Although a stip- 
ulation for exemption from lability be in part in 
contravention of law, yet such portion as is -other- 
wise valid may be enforced.*® 


[§ 603] (2) Stipulations in Violation of Statute. 
Contractual exceptions contrary to applicable stat- 
utory provisions are yoid.4* The Harter Act*® is 
confined to the liabilities and immunities of carriers 
to shippers of merchandise.*® It does not apply to 
shipments between foreign ports,°° but does apply 


custody of cargo, for which the car-| utes; 


SHIPPING 


and, aS a portion of the section 
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to all vessels, domestic or foreign, engaged in trans- 
porting cargo to a United States port, whether hail- 
ing from a domestic or a foreign port.®! Provisions 
of the Harter Act forbidding contractual excep- 
tions relieving the carrier from liability for its neg- 
ligence with respect to eare and custody of cargo*2 
have been held applicable to special,®? as well as 
to common,°* carriers; but inapplicable to private 
carriers,*® as where goods are carried under a char- 
ter party by which the whole ship is demised.*® 
The provision does not apply to shipments between 
foreign countries.°* The provision of the Harter 
Act restricting contractual exceptions as to ‘sea- 
worthiness** applies to common®? but not to pri- 
vate®® carriers, unless the parties so agree.®t 


[§ 604] (8) Exceptions Relieving Carrier from 
Negligence®*—(a) In General. The general rule is 
that the carrier lacks power to contract itself out 
of responsibility for the negligence of itself and 
servants,°* as in the case of negligence of master 


[a] Rule applied.—When a char- 


rier remained liable even if it had ex- 
ercised due diligence as to seaworthi- 
mess.) We. “h: Wockett Coy v. ‘Cunard 
Spa Con sed BeaC2d) 7191" 


41. See Carriers §§ 168-249. 
42. See infra §§ 603-607. 
43. U. S.—Montague v. The Henry 


B. Hyde, 82 Fed. 681 [aff 90 Fed. 114, 
32 CCA 534]. 


Ind.—Adams Express Co. v. Fend- 
Tick, 38 Ind. 150. 


Miss.—Whitesides v. Thurlkill, 20 
Miss. 599, 51 AmD 128. 


Pa.—Gordon v. Littel, 8 Serg. & R. 
533, 11 AmD 632. 


Ont.—Coyle v. Grand Trunk R. Co., 
[1926] 4 DomLR 360. 


Newfoundl.—Southcott v. Montreal 
SS. Co., 6 Newfoundl. 273. 


[a] In absence of statutory pro- 
visions to contrary, a carrier of goods 
may, by special contract, contained in 
the bill of lading, stipulate for a more 
limited liability than that which the 
law would otherwise impose upon 
him. Montague v. The Henry B. 
Hyde, 82 Fed. 681 [aff 90 Fed. 114, 32 
CCA 534]. 


44. Liverpool, etc., 
Phénix Ins: ‘Co., 129 Us. Ss. 
469, 32 L. ed. 788. 


45. Turnbull vy. Citizens’ Bank, 16 
Fed. 145, 4 Woods 193. 


46. The Prussia, 88 Fed. 531. 


47. Swift v. Furness, Withy & Co., 
Ltd., 87 Fed. 345; Australasian United 
Steam Nav. €o. “vy. Hunt, [1921] 2, A. 
Cros 


[a] Fiji Sea Carriage of Goods 
Ordinance (1906).—Australasian 
United Steam Navy. Co. v. Hunt, [1921] 
ZAC 8 OL. 


[b] Act Congr. March 3, 1851, en- 
titled “An act to limit the liability of 
ship-owners and for other purposes,” 
permitting parties to make their own 
contracts in regard to liabilities of 
the owners (1) refers to express con- 
tracts, and not to those implied by 
usage or custom. Walker v. Western 
Transp. Co., 3 Wall. (U. S.) 150, 18 L. 
ed. 172. (2) The proviso in the act 
that nothing contained in the act 
should prevent parties contracting as 
they pleased as to extending or limit- 
ing shipowners’ liability as carriers, 
is not reénacted in the revised stat- 


Steam Co. v. 
BS ©) ASkoke 


is embraced in a section of the revi- 
sion, the said proviso is repealed by 
force of the general repealing section 
(section 5596). The Montana, 22 Fed. 
ilo 22 Bilateni Siz, att, 179 Un iS: 
397, 9 SCt 469, 32 L. ed. 788]. 


48. See USCA tit 46 §§ 190-195. 


‘Effect of act on validity of con- 
tractual limitations see infra §§ 605, 
607. 

Statutory exemptions under act see 

Supra §§ 541-579. 


49. Heino v. Libby, 116 Wash. 148, 
205 P 854. 
[a] Action by seamen for wages 


is entirely beyond the scope of the 
Harter Act, and §§ 1, 2, thereof, pro- 
hibiting contractual exemption as to 
damage arising from negligence or 
unseaworthiness, have no application 
to seamen’s or fishermen’s rights. 


Heino vy. Libby, 116 Wash. 148, 205 
P 854, 
50. Louis-Dreyfus Vv. Paterson 


Steamships, Ltd., 35 F. (2d) 353. 


[a] Vessel plying between two 
Canadiay% ports.—Louis-Dreyfus _ v. 
Paterson Steamships, Ltd., 35 F. (2d) 


353 


51. Knott v. Botany Worsted Mills, 
LOW. Sy 69sa21 (SCt 30) 45 di veds790: 


52. See USCA tit 46 § 190. 


53. Bolton Steam Shipping Co. v. 
Crossman, 206 Fed. 1838. 


54. Bolton Steam Shipping Co. v. 
Crossman, supra. 


Status as common carrier see supra 
§ 484. 

55. Southern Pac. SS. Co. v. New 
Orleans Coal, etc., Towboat Co., 43 F. 
(2a) 177; The Lawrence J. Tomlin- 
son, 29 F. (2d) 797; The G. R. Crowe, 
294 Fed. 506 [aff 287 Fed. 426 and cer- 
tiorari den sub nom. Anglo-American 
Oil Co. v. Green, 264 U. S. 586, 44 SCt 
335, 68 L. ed. 862]; The Maine, 170 
Fed. 915, 96 CCA 131 [rev 153 Fed. 
635]; The Maine, 161 Fed. 401. 


56. Pan-American Trading Co. v. 
Franquiz, 8 F..(2d) 500; The Royal 
Sceptre, 187 Fed. 224; The Maine, 161 
Fed. 401; The Fri, 154 Fed. 333, 83 
CCA 205 [certiorari den 210 U.S. 431, 
DSNISCts 1615) 52) Ti ‘eda L135) 5— Golear 
SS. Co. v. Tweedie Trading Co., 146 
Fed. 563; McCormick v. Shippy, 124 
Fed. 48, 59 CCA 568. 


ter party gives to the charterer the 
full capacity of the ship, the owner 
is not a common carrier, but a bailee 
to ‘transport as a private carrier for 
hire, and a condition in such a con- 
tract, to which the Harter Act has no 
application, exempting the shipowner 
from liability on account of the care- 
lessness of its employees, is not con- 
trary to public policy. The Maine, 
161 Fed. 401 [rev on other grounds 
170 Fed. 915]; The Fri, 154 Fed. 333, 
83 CCA 205 [rev 140 Fed. 123]. 


57. Strauss v. Canadian Pac. R. 
Corp 2b4 Nu OY. 207 ALG el 7 SaINIB eS Oe 


58. See 'USCA tit 46 § 191; and in- 
fra § 607. 

59. The City of Dunkirk, 10 F. (24) 
609. 

[a] Ship held common carrier 


within rule.—The City of Dunkirk, 10 
FE.’ (2d) 609. 


60. The Agwimoon, 24 F. (2d) 864 
[aff sub nom. Atlantic, etc., SS. Lines 
v. Interocean Oil Co., 31 F. (2d) 1006 
(certiorari den 279 U. S. 874, 49 SCt 
514, 73 L. ed. 1009)]; The Ft. Gaines, 
24 F. (2d) 849; The G. R. Crowe, 294 
Fed. 506 [aff 287 Fed. 426 and cer- 
tiorari den sub nom. Anglo-American 
Oil Co. v. Green, 264 U. S. 586, 44 SCt 
335, 68 L. ed. 862]. 


[a] Where vessel was chartered 
for its full capacity as a private, 
not a common, carrier, Harter Act § 
2 did not apply, because such section 
is applicable to common carriers only. 
The Ft. Gaines, 24 F. (2d) 849. 


61. The Agwimoon, 24 F. (2d) 864 
[aff sub nom. Atlantic, ete., SS. Lines 
v. Interocean Oil Co., 31 F. (2d) 1006 
(certiorari den 279 U. S. 874, 49 SCt 
HLA, dr 1a. ed: 1009) 4). 


62. Negligence as depriving car- 
rier of exceptions see infra § 615. 


63. Liverpool, etc., Steam Co. v. 
Phenix Ins. Co.) 129) Ue si ooieno Ot 
469, 32 L. ed. 788; Gilchrist Transp. 
Co. v. Boston Ins. Co., 223 Fed. 716, 
139 CCA 246; The Orcadian, 116 Fed. 
930; The Manitou, 116 Fed. 60 [aff 
127 Fed. 554, 63 CCA 109]; Schulze- 
Berge v. The Guildhall, 58 Fed. 796; 
The Hugo, 57 Fed. 403 [mod on other 
grounds 61 Fed. 860]; The Montana, 
22 Fed. 715, 22 Blatchf. 372; The Had- 
ji, 20 Fed. 875; The Montana, 17 Fed. 
377. faff.22 Fed. 715, 22 Blatchf. 372 
(aff 129 U. S. 397, 464, 9 SCt 469, 480, 
32 L. ed. 788, 800)]; The Isabella, 13 
F. Cas. No. 7,099, 8 Ben. 139; Ferreira 
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and crew,°* or of stevedores®® in the employ of the 
carrier, as where the contract attempts to relieve 
the carrier from liability for negligent navigation.°® 
Stipulations exempting the carrier from liability 
for its negligence have been held void as contrary 
to publie policy,*? general principles of maritime 


law,®® and statutory provisions.°® 
English and Canadian rule. 


without its express scope.‘* 


Vv. “American SS. Arizonan, 3 Hawaii 
Fed. 530; Honolulu Rapid Transit, 
ete., Co. v. American-Hawaiian SS. 
Co., 3 Hawaii Fed. 11. 


fa] “An express stipulation by any 
common carrier for hire, in a con- 
tract of carriage, that he shall be 
exempt from liability for losses 
caused by the negligence of himself 
or his servants, is unreasonable and 
contrary to public policy, and conse- 
quently void.” Liverpool, etc., Steam 
Com veerPhenix Inst 'Co,129 U2 Si7397, 
9 SCt 469, 472, 32 L. ed. 788.: 


[b] “It is well settled that com- 
mon carriers cannot by contract ex- 
empt themselves from the_ conse- 
quences of their own negligence.” 
Ferreira v. The Arizonan, 3 Hawaii 
Fed. 530, 535. 


[ec] In New York.—(1) Under a 
rule of publie policy formerly pre- 
vailing, a common carrier by water 
could, by express contract provision, 
exempt itself from liability for neg- 
ligence. Spinetti v. Atlas SS. Co., 80 
N. Y. 71, 36 AmR 579. (2) But stip- 
ulations exempting the shipowner 
from negligence of its pilot, master, 
and mariners did not exempt it from 
negligence of other employees, such 
as stevedores. Zung v. Howland, 5 
Daly 136. (3) The public policy of 
the state has since changed so as to 
invalidate stipulations exempting a 
common carrier by water from liabil- 
ity for negligence (Straus v. Caiua- 
dian! Pac. BR: Coljo2540Nily. 407, eh 
NE 564; Mariana v. Wilson, 188 App. 
Diveir6 eee NS 98 85, Compare 
Feldman vy. Old Dominion SS. Co., 107 
Mise. 221, 176 NYS 183 [to effect 
that under the Harter Act a carrier 
by sea may exempt itself from negli- 
gence provided only that it does not 
attempt to eliminate the requirement 
of diligence as to seaworthiness]), 
(4) and to render such a stipulation 
unenforceable in New York, even 
where valid under an applicable for- 
eign law (Straus v. Canadian Pac. R. 
Co., supra), (5) and even in cases ‘be- 
yond the prohibition of the Harter 
Act against negligence exceptions 
(Straus v. Canadian Pac. R. Co., su- 
pra). 


64. The Mary F. Barrett, 270 Fed. 
618 [rev on other grounds 279 Fed. 
329]; The Saratoga, 20 Fed. 869; The 
Hindoo, 1 Fed. 627. 


[a] Negligence of master or mar- 
iner.— An exception in bills of lading 
against loss “by any act, neglect, or 


Under the rule fol- 
lowed in England and Canada, a common carrier 
by water may, in the absence of contrary statute,*° 
exempt itself from liability for negligence,‘+ and 
the carrier will be relieved from lability for loss 
falling within the scope of express exceptions as to 
negligence;72 but, to be effective, such exemption 
must be phrased in clear, express, and unequivocal 
language,’? and the negligence clause will not ex- 
onerate the carrier from liability for acts falling 
A master who is part 
owner may, when sued in the latter capacity, secure 
the benefit of exceptions as to his negligence in the 


SHIPPING 


tual stipulation 


fully to handle, 


default of the master or mariners” 
i ee The Saratoga, 20 Fed. 
869. 

[b] Before the Harter Act ship- 
owners could not contract to relieve 
themselves of liability for the negli- 
gence of the master or crew, which 
in law is their negligence. The Mary 
F, Barrett, 270 Fed. 618 [rev on other 
grounds 279 Fed. 329]. 


65. The Orcadian, 116 Fed. 930.. 


[a] Tllustration.—A provision in a 
bill of lading relieving a shipowner 
from liability for the negligence of 
stevedores and persons in his em- 
ploy is ineffective, and will not be en- 
forced in the federal courts of ad- 
miralty. The Orcadian, 116 Fed. 930. 


ii The Brantford City, 29 Fed. 


[a] Provisions of Harter Act re- 
lieving diligent shipowners from lia- 
bility for damage resulting from neg- 
ligent navigation (see supra §§ 541- 
579) have no retroactive effect, so as 
to affect bills of lading executed at 
a time when the law declared stipula- 
tions against liability for negligent 
navigation to be void as against pub- 
lic policy, The Energia, 66 Fed. 604, 
13 'CCA“653- 


67. Liverpool, ete., Steam Co. v. 
Phenicc dns. (Co. 0129) eS. 397, 9: SCE 
469, 32 L. ed. 788; The Skipsea, 9 F. 
(2d) 887 [certiorari den sub nom. 
Boera v. The Skipsea, 271 U. S. 671, 
46 SCt 486, 70 L. ed. 1143]; Dietrich 
v. U. S. Shipping Bd. Emergency 
Bieet Corp.,; 9 Fo (2d) 2433, 7429 %Ehe 
Mary F. Barrett, 270 Fed. 618 [rev 
on other grounds 279 Fed. 329]; 
Gilchrist Transp. Co. v. Boston Ins. 
Co., 223 Fed. 716, 189 CCA 246; The 
Hadji, 20 Fed. 875. 


68. The C. Lopez y Lopez, 297 Fed. 
457; Gilchrist Transp. Co. v. Bos- 
oon Ins. Co., 223' Fed. 716, 139 CCA 


69. See infra § 605. 
70. See statutory provisions. 
71. Nelson Line, Ltd. v. James 


Nelson & Sons, Ltd., [1908] A. C. 16; 
Vipond v. Furness, 54 Can. S. C. 521 
[dism app 25 Que. K. B. 325]. 


72. The Miguel di Larrinaga, 217 
Fed. 678 (applying English law); 
Smackman v. General Steam Nay. Co., 
11 Aspin. 14; The Dimitrios Rallias, 
38 T. L. R. 902; Poekwood v. Union- 
Castle;-etc., Co., 20 T. Lo R. 59. 


Se a 
For later cases, developments and changes in the law see Annotations, 


[$§ 604-605 


former capacity.75 


- [§ 605] (b) Under Harter Act. 
provision of the Harter Act exempting shipowners 
diligent as to seaworthiness from liability for loss 
resulting from negligence in the navigation or man- 
agement of the ship,’® it would seem that a contrac- 


In view of the 


relieving the carrier with respect to 


such negligence would not be invalid under the act.’* 
But under the provision of the act dealing primarily 
with stipulations as to seaworthiness*® and further 
prohibiting agreements lessening the obligations of 
the shipmaster and other agents of the carrier care- 


stow, care for, and deliver the car- 


go,*® stipulations relieving the carrier from lability 
for negligence in such respects are invalid.*°. Un- 
der the provision expressly forbidding contractual 
exceptions relieving the carrier from liability for 
negligence in the care and custody of cargo,** stip- 
ulations purporting to relieve the carrier from lia- 
bility for such negligence are void.*? 


Thus excep- 


73. Nelson Line, Ltd. v. James Nel- 
son & Sons, Ltd., [1908] A. C. 16, 20; 
Price v. Union Lighterage Co., [1903] 
1 K. B. 750; The Pearlmoor, [1904] 
P. 286; Vipond v. Furness, 54 Can. S. 
Go 521, 5238_[dism\app 25 Ques Ko VB: 


325]. 


[a] Negligence clause held snuffi- 
cient.—Vipond v. Furness, 54 Can. S. 
C. 521 [dism app 25 Que. K. B. 325]. 


aaa: The Renee Hyaffil, 32 T. L. R. 
Oe 

75. Westport Coal Co. v. McPhail, 
[1898] 2 Q. B. 130; The Dimitrios 
Rallias; 38 “DL. 2.7 R.°902; 


76. See supra §§ 541-579. 


77. See The Skipton Castle, 243 
Fed. 523, 156 CCA 221 [aff 223 Wed. 
839 (comparing Harter Act §§ 1, 3, 
and wherein the court said: The “neg- 
ligence, fault or failure in proper 
loading, stowage, custody, care or 
proper delivery” of cargo, from lia- 
bility for which, under Harter Act 
Mebrin 3, 18935 ie 105 sSaiene 7 Woes 
at L. 445, a vessel cannot exempt her- 
self by any clause or agreement in 
the bills of lading, applies to the care 
necessary to protect the cargo from 
injury during the voyage, where it 
does not primarily have to do with 
the navigation or management of the 
vessel). : 


78. See infra § 607. 

79. See USCA tit 46 § 191. 

80. Fiorita vy. Cunard SS. Co., 10 
F. (2d) 244; The Germanic, 124 Fed. 


1, 2, 59 CCA 521 [aff 196 U.S. 589, 25 
SCt 317, 49 L. ed. 610]. 


81. See USCA tit 46 § 190. 
82. Calderon v. Atlas SS. Co., 170 
WS .L2t2;, 18) SCr S83. 42 Lieeda toss 


[rev 69 Fed. 574, 16 CCA 332]; Fior- 
ita v. Cunard SS. Co., 10 F. (2d) 244; 
The Skipton Castle, 243 Fed. 523, 156 
CCA 221 Laff 223 Fed. 889]; The Mis- 
Ae Tica: Bose 56 CCA 525 
a ‘ ed. ; The Sea 

119 Fed. 375. Smee 


[a] ‘fhe statute anchors the duty 
where it lay under the old and long- 
established rule in maritime law, 
which is so just and equitable that 
fair dealing would not admit of its 
being obviated by stipulation or con- 
tract.” The Ninfa, 156 Fed. 512. 


{b] Stipulation in bill of lading 
that, if any goods cannot be found 
during the steamer’s stay at the port 
of delivery, they should be forwarded 


same title and section number, 


~§§ 605-607] 


tions are ordinarily invalid which purport to relieve 
the carrier from liability for damage resulting from 
negligent loading,** stowage,*4 custody,®® care,* or 
proper delivery*’ of the cargo. If taking a cargo 
to a vessel in lighters be part of the loading of a 
vessel, a stipulation in the bill of lading relieving 
the carrier from failure to provide a fit lighter is 
prohibited;** and the parties cannot insert stipu- 
lations determining what shall constitute a proper 
delivery any further than shall appear reasonable 
under the circumstances, and no such ‘stipulation 
could cover negligence in receiving and stowing the 
goods, or in making a search for them at the port 
of delivery, whereby the goods are carried past the 
port and not delivered.*® A stipulation that the 
law of the ship’s flag shall govern, in a bill of lad- 
ing for goods in a foreign vessel on a voyage from 
a foreign port to the United States, is nullified and 
overridden by the provision of the act prohibiting 
contracts against liability for negligence in loading 
and stowing the cargo.?° 


[§ 606] (4) Exceptions as to Seaworthiness and 
Diligence with Respect Thereto®!—(a) In General. 


at the earliest opportunity, without 


SHIPPING 


The Ninfa, 156 Fed. 512; 
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Subject to applicable statutory restrictions,®? the 
shipowner may by contract relieve himself from the 
duty of furnishing a seaworthy ship;®? but an am- 
biguous contract will not be construed as lessening 
such duty.°4 


[§ 607] (b) Under Harter Act. Under provisions 
of the Harter Act prohibiting contractual stipula- 
tions relieving an owner from his duty of exercis- 
ing due diligence to furnish a seaworthy ship,®® lia- 
bility for loss to cargo caused by unseaworthiness 
may be contracted away providing the shipowner 
used due diligence to make the vessel seaworthy.®® 
While the act does not by the force of its own terms 
reduce the warranty of seaworthiness to the duty 
to exercise due diligence,®? and in the absence of 
contrary contract provision the usual absolute war- 
ranty of seaworthiness is applicable,®® yet the owner 
may, by proper stipulation, reduce the warranty of 
seaworthiness to one of diligence with respect there- 
to;°® but lability for loss caused by unseaworthi- 
ness arising from the owner’s lack of diligence can- 
not be contracted away,+ and contract stipulations 
purporting to relieve the owner of such duty are 


The Ger-| Sons, Ltd., [1908] A. C. 16, 19 [quot 


South American Export Syndicate, 


liability of the ship for delay or-oth- 
erwise, iS invalid, under the act, as 
applied to a case where goods were 
negligently stowed and no effort was 
made to find them, and they were sub- 
sequently lost at sea. Calderon v. 
Atias SS. iCo.,. 270 U. S. 272,.18 SCt 
588, 42 L. ed. 1033 [rev 69 Fed. 574, 
16 CCA 332]; The Mississippi, 120 
Fed. 1020, 56 CCA 525 [aff 113 Fed. 
B85]. 


83. Dietrich v. U. S. Shipping Bd. 
Emergency Fleet Corp., 9 F. (2d) 733; 
The Ninfa, 156 Fed. 512; Bethel v. 
Mellor, étc., Co.,; 131 Fed. 129; The 
Germanic, 124 Fed. 1, 59 CCA 521 [aff 
£96"U.) S. 589, 25 SCtSSL7, 249 Led: 
610]. 


84 The Edith, 10 F. (2d) 684; 
Fiorita v. Cunard SS. Co., 10 F. (2d) 
244; Dietrich v. U. S. Shipping Bd. 
Emergency Fleet Corp., 9 F. (2d) 733; 
The Ninfa, 156 Fed. 512; The Ger- 
manic, 124 Fed. 1, 59 CCA 521 [aff 
LOG Wis SO 25s Ctes L749. Tiered. 
610]; The Hudson, 122 Fed. 96; The 
Mississippi, 120 Fed. 1020, 56 CCA 
525 [aff 113 Fed. 985]; Botany Wor- 
sted Mills v. Knott, 82 Fed. 471, 27 
CCA 326 [aff 179 U. S. 69, 21 SCt 30, 
45 L. ed. 90]; The Brantford City, 
99 Fed. 373; Walters v. Rank, 39 T. 
255 (bill incorporating Harter 


[a] Improper dunnage is a fault 
respecting stowage of cargo as to 
which the ship cannot be relieved 
of liability by contract. The Edith, 


10 F. (2d) 684. 


85. Dietrich v. U. S. Shipping Bd. 
Emergency Fleet Corp., 9 F. (2d) 733; 
The Germanic, 124 Fed. 1, 59 CCA 521 
[aff 196 U. S. 589, 25 SCt 317, 49 L. 
ed. 610]. 


86. The Edith, 10 F. (2d) 684; 
Dietrich v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 9 F. (Bd) 4335 
The Ninfa, 156 Fed. 512; The Ger- 
manic, 124 Fed. 1, 59 CCA 521 [aff 
TOG Wises oO, 2DUSCL 3hT, 49) Le ted. 
610]. 

[a] Placing and fastening tar- 
paulin relates to care of cargo So.as 
to preclude .contracting against lia- 
bility for negligence in such respect. 
The Edith, 10 F. (2a) 684. 


87. Dietrich v. U. S. Shipping Bd. 
Emergency Fleet Corp., 9 F. (2d) 733; 


manic, 124 Fed. 1, 59 CCA 521 [aff 196 
UES oso, Lo sets oli 49 ved 6n 0 


88. The Seaboard, 119 Fed. 375; 
Insurance Co. of North America v. 


North German Lloyd Co., 106 Fed. 
Oss 
89. Calderon v. Atlas SS. Co., 64 


Fed. 874 [aff on this point but rev 
on other grounds 170'U. S, 272, 18 SCt 
588, 42 L. ed. 1033]. 


90. The Kensington, 183 U. S. 263, 
22 SCt 102, 46 L. ed. 190; Botany Wor- 
sted Mills v. Knott, 82 Fed. 471, 27 
CCAV 326" [aftii7 9) UL S369, 21 SCtr30; 
45 L. ed. 901. 


What law governs see supra § 490. 


91. Latent defects see infra § 652. 
92. See infra § 607. 
93. Nelson Line, Ltd. v. James Nel- 


son iGo Sons,? atas io 0S Are Cu 16; 
South American Export Syndicate, 
Ltd. v. Federal Steam Nav. Co., Ltd., 
100 L. T; Rep. N. S. 270. 


fa] Under provision of a bill of 
lading for goods to be carried by wa- 
ter, limiting the warranty of sea- 
worthiness of the vessel to the exer- 
cise of reasonable efforts by the 
carrier to make them seaworthy, such 
carrier is not liable for the loss of 
the goods, through the unseaworthi- 
ness of a barge which it had built, 
where it exercised reasonable care 
in the selection of the materials, and 
the designer and workmen by whom 
it was built. The Arctic Bird, 109 
Fed. 167. 

Duty to furnish seaworthy ship: 
Generally see infra §§ 738-745. 
Under Harter Act see supra § 542; 

infra § 607. 


94. The Caledonia, 157 U. S. 124, 
15 SCt 537, 39 L. ed. 644; South Amer- 
ican Export Syndicate, Ltd. v. Fed- 
eral Steam Nav. Co., Ltd., 100 L. T. 
Rep. N.S. 270, 274. 


“The law imposes on shipowners a 
duty to provide a seaworthy ship and 
to use reasonable care. They may 
contract themselves out of those 
duties, but unless they prove such a 
contract the duties remain; and such 
a contract is not proved by producing 
language which may mean that and 
may mean something different.” Nel- 
son Line, Ltd. v. James Nelson & 


Ltd. v. Federal Steam Nav. Company, 
Ltd., supra]. 


“Shere was no exception in this 
bill of lading which in express words 
exempted the shipowner from fur- 
nishing a seaworthy vessel at the 
commencement of the voyage. As 
the exceptions were introduced by the 
shipowners themselves in their own 
favor, they are to be construed most 
strongly against them, and we per- 
ceive no reason why the obligation 
to furnish a seaworthy vessel should 
be held to have been contracted away 
by implication. Their meaning ought 
not to be extended to give the ship- 
owner a protection, which, if intend- 
ed, should have been expressed in 
clear terms.’ The Caledonia, 157 U. 
S. 124, 137, 15 SCt 537,.39.L. ed.-644. 


[a] Exception of “loss or damage 
from delays, steam boilers, and ma- 
chinery or defects therein,” did not 
exempt carrier from duty of furnish- 
ing a seaworthy ship, and it remained 
liable for damage resulting from a 
shaft defective at the commencement 
of the voyage. The Caledonia, 157 U. 
S. 124, 1386, 15 SCt 537, 39 L. ed. 644. 


95. See USCA tit 46 § 191. 


96. The Wildomino, 300 Fed. 5 
[certiorari granted 266 U. S. 597, 45 
SCt 98, 60 L. ed. 460, and certiorari 
dism sub nom. Convoy SS. Co. v. 
Pfizer, 270° "WU. 'S:. 641, 464SCt 205: 170 
Lived. 776, aff 222). (Si 7s ..147 SCt 
261, 71 Li. ed. 491]; + The) Ninfa; 156 
Fed. 512. 

97. The Ft. Gaines, 24 'F. (2d) 849, 
850; The Arakan, 11 F. (2d) 791. 


98. The Ft. Gaines, supra. 


99. The Carib Prince, 170 U. S. 
655, 18 SCt 753, 42 L. ed. 1181; The 
Ft. Gaines, 24 F. (2d) 849, 850; The 


Arakan,) i .E «(2a)i) 790: 


1. The City of Dunkirk, 10 F. (2d) 
609; The Willdomino, 300 Fed. 5 [cer- 
tiorari granted 266 U. S. 597, 45 SCt 
98, 60 L. ed. 460, and certiorari dism 
sub nom. Convoy SS. Co. v. Pfizer, 
20e S.. 642, 46° SCt. 205.) 7 OMe seas 
16). ath ae Un, Ss ch LO anh ooe.t Odamcae 
L. ed. 491]; The Benjamin Noble, 244 
Fed. 95, 98, 156 CCA 523 [aff 232 Fed. 
382 (aff sub nom. Capitol Transp. Co. 
v. Cambria Steel, ete., Co., 249 U. S. 
834, 39 SCt 292, 63 L. ed. 631)]; The 
Ninfa, 156 Fed. 512. 


412 [5810.30] 
invalid,? even if they seek to accomplish such result 
indirectly,? as by providing that a specified report 
shall be conclusive evidence of the exercise of due 
diligence respecting seaworthiness.* In other words, 
stipulations in a bill of lading cannot relieve a car- 
rier from the discharge of his initial duty under the 
act, to use due diligence to furnish a seaworthy 
vessel,® and to render available a specific contractual 
exception from the usual warranty of seaworthiness, 
the carrier must prove exercise of due diligence to 
make the ship seaworthy.® 


Degree of diligence required under the provision 
of the act regulating stipulations as to seaworthi- 
ness? does not vary® from that required under the 
provision as to statutory exemption.® 


[§ 608] b. Necessity of Valid Contract. Since 
the basis of the limitation is contractual, it must 
be shown that a contract for limitation was in fact 
made,!® as by the carrier’s special agreement with 
the shipper or his agent,!! or by notice to the ship- 
per acquiesced in by him,'” or by shipment of goods 
on the implied understanding that the shipment is 
subject to limitations customary in bills to be is- 
sued later,!® or by the shipper’s ratification of terms 


2.. Martin v. The Southwark, 191[ benefit of 


U.S. 1,24 SCt 1, 48 Li. ed. 65; Bleeck- 
er v. The Kensington, 183 U. S. 263, 
22 SCt 102, 46 L. ed. 190; Philippine 2 
Refining Corp. v. U. S., 29 F. (2d) 134; GGL, 
The Skipsea, 9 F. (2d) 887 [certiorari I. 
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contractual 
American Co. for International Com- 
merece: yo Ui S:, 260 RE (2d) 468. 


See supra text and note 95 et 


[§§ 607-609" 


of limitation not agreed to by him upon delivery of 
the goods.14 


Where bills of lading contain false statements 
to the knowledge of the issuing carrier, and where 
the shipper in good faith relies and acts thereon, 
the carrier may be denied the benefit of limitations 
contained in such: bills.?° 


[§ 609] c. Incorporating Charter or Statutory 
Limitations; and Excluding Statutory Provisions. 
By a proper reference thereto in the bill of lading, 
the parties may incorporate limitations set forth 
in a charter party.1® It is competent for the par- 
ties to provide by appropriate stipulations in the 
contract of shipment that the carrier shall be en- 
titled to exemptions specified by statutes which 
would not otherwise be applicable,t? and also to 
agree that statutory restrictions upon the right to 
contract for exemption shall be applicable;*® but 
it is not competent for the parties to agree that the 
Harter Act shall be inapplicable to a shipment fall- 
ing within its purview.?® 


Express contractual adoption of a specified stat- 
ute is equivalent to a recital of its exemptions ;7° 


H., (2a)) 2074. 


14 Rubens vy. 
Co., 20 NYS 481. 


[a] Ratification of contract shown. 
Rubens vy. Ludgate Hill SS. Co., 20 


exceptions. 
Ludgate Hill SS. 


den 2715 Uh iS) 671, 46 Set 4867770 Ee é 8. American Co. for International] NYS 481. 

ed. 1143]; The Germanic, 124 Fed. 1,5 ommerce v. U. S., Supra. = 

CCA 521, [ag 196. U. S..589, 25 SCt] 9. » sae supraleg isan; 546 15. The Kerlew, 43 F. (2d) 732. 

317, 49 L. ed. 610]. son if : ba e : Vase ae Fh ree statements respecting 
; ‘ F he Jeanie, 2: ed. , condition of goods.—The Kerlew, 43 

by inainie for abe temterc inte to ire Ore BN EA Ce opted Ra LAR CN . 

ras sais POET isis F 5 NS 705; Rubens y. Ludgate s 

transported across the Atlantic, which . e auc 16. The Northumbria, 1906 1 ae 

provides that the carrier shall not be Hill SS. Co., 20 NYS 481. 292. : 4 

responsible for any loss or damage {a] Execution of contract shown. [a] Bill of lading reference to 


arising from breakdown or injury to 


the ship’s refrigerator or machinery, | 7. (2a) 101. 
even though arising from defect ex- : 
isting at or previous to the commence- [b] Execution 


ment of the voyage, is in violation of 
the Harter Act and does not relieve 
the carrier from liability arising from 
such causes unless the latter proves 
that he has exerted all due diligence 
to make the vessel seaworthy and the 
refrigerating apparatus fit for the 


CCA 515: 


11. 
5,943, 10 Ben. 231. 


[a] 


—Lawrence Leather Co. y. Norton, 15 


of contract 
shown.—The Jeanie, 236 Fed. 463, 149 


Hus 4. Kempf, 12 F. Cas. No. 


Through broker.—Where the 
owner of goods instructs a broker to 


“negligence clause” of charter party 
construed as sufficient to incorporate 
by reference the whole of a charter 
party clause containing exceptions as 
/ to liability for negligence. The 
Northumbria, [1906] P. 292. 


Charters generall see supra 
149-348. if s i 


Charter as controlling where in con- 


not 


purpose for which intended. The bur- 
den of proving such seaworthiness 
and fitness at the commencement of 
the voyage rests upon the owner, and 
if the apparatus suddenly breaks 
down within three hours after the 
boat sails this raises a presumption 
that it was not fit at the time the 
ship sailed. The Southwark, 191 U. 
Sh locos Cte 485 ied 65- 


3. Philippine Refining Corp. v. U. 
Sho PIE) INS OXo Oy, aleve 


4 Philippine Refining Corp. v. U. 
S., Supra. 


[a] Stipulation that surveyor’s re- 
port be conclusive on issue of sea- 
worthiness invalid under Harter Act 
§ 2. Philippine Refining Corp. v. U. 
S., 29 F. (2d) 134. 


5. Martin v. The Southwark, 191 
U. S..1, 24 SCt 1, 48 L. ed. 65 [rev 108 
Fed. 880, 48 CCA 123]; Standard Oil 
Cov: Us. 'S., 26. (2d) 8385. 


6. Navigazione Libera Triestina v. 
Garcia, etc., Co., 30 EF. (2d). 62; Amer- 
ican Co. for International Commerce 
We Wo Shy 2S dae CACY ERS 


[a] Burden rests upon shipowner 
to exercise due diligence to make the 
ship seaworthy in order to secure the 


ship the goods by the first steamer 
going to a particular port, but gives 
no instructions as to the contract of 
shipment, such broker may bind the 
owner to the usual stipulation in the 
bill of lading limiting the carrier’s 
liability. Hus v. Kempf, 12 F. Cas. 
No. 6,943, 10 Ben. 231. 


12. Merriman vy. The May Queen, 
17 F. Cas. No. 9,481, Newb. Adm. 464; 
Borthwick y. Elderslie Steamship Co., 
Neate: 1K SiO epate sp 10S eA os 
o}- 

[a] Contract not shown.—Where 
glass cases were safely placed on 
board by the maker, not the shipper, 
to whom one of the ship’s officers re- 
marked that the ship would not be 
liable for breakage, and on the bill of 
lading was stamped these words: 
“Goods to be receipted for on the 
levee—not responsible for rust, break- 
age, leakage, cooperage—weight and 
contents unknown,” there was not 
such a special agreement between the 
carrier and shipper as would limit the 
former’s responsibility. Merriman vy. 
The May Queen, 17 F. Cas. No. 9,481, 
Newb. Adm. 464. 


13. Luckenbach' SS. Co. v. Ameri- 
can Mills Co., 24 F. (2d) 704 [rev 20 


For later cases, developments and changes in the law see Annotations, 


nice with bill of lading see supra § 


17. Constable v. National SS. Co., 
Toa WS ble di SCt el OC 2 eo Serenmems 
903; The Manitoba, 104 Fed. 145. 


[a] Extending fire statute exemp- 
tion to protect against loss after 
goods on wharf.—Constable v. Nation- 
al SS. Co., 154 U.S. 51, 14 SCt 1062, 
38 L. ed. 903. 


18. The Cornelia, 15 FB. (2d) 245. 


[a] Harter Act §§ 1, 2.—Where 
the parties agreed that their con- 
tract should be governed by all the 
provisions and exemptions of the 
Harter Act, contractual exemptions 
were subject to defeat by negligence 
as to cargo or failure to use dili- 
gence to make the ship seaworthy un- 
der the provisions of Hiarter Act, §§ 
1, 2. The Cornelia, 15 F. (2d) 245. 


19. Straus v. Canadian Pac. R. Co., 
134 Misc. 439, 234 NYS 622. 


i cee The Spa 104 Fed. 145; 
obe v. Steamship Rossmore Co. 
[1895] 2 Q. B. 408. eee 


fa] 
ship Rossmore Co., 
408. 


Harter Act.—Dobell v. Steam- 
CUS95] SZ Ose: 


same title and section number, 


§§ 609-613] 


but a recital in the contract that it is subject to pro- 
visions of a statute and that every contract provi- 
sion contrary to the statute shall be deemed null 
and void does not make the carriage of goods sub- 
ject to the statute in cases ordinarily beyond the 
statute’s purview.*t A bill incorporating the pro- 
vision of the Harter Act exempting the ship from 
damage or loss resulting from faults or errors in 
navigation-or in the management of the vessel, is 
not limited to the period in which the vessel was 
actually at sea.?2 


[§ 610] d. Construction, Operation, and Effect of 
Limitations in General—(1) Construction. Contrae- 
tual provisions limiting the earrier’s lability will 
be given a reasonable?* interpretation, in accord- 
ance with the presumed intent of the parties?‘ as 
ascertained from the whole instrument?® when con- 
strued in the light of the applicable cireumstances.?® 


Strict construction. In accordance with the gen- 
eral rules,?* restrictions upon a water carrier’s lia- 
bility in contracts drawn by it are construed strictly 
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against the carrier and in favor of the shipper.28 


[§ 611] (2) Operation and Effect. Where loss 
occurs from an excepted peril, the ship is prima facie 
excused,”® if seaworthy,*® and ean be held liable 
only upon affirmative proof of its negligence as 
efficient cause of the loss.*+_ In other words, where 
the carrier shows that damage arose from an except- 
ed cause, and there is no evidence either way as to 
negligence, exemption will be granted.?? 


[§ 612] (8) Carrier’s Negligence or Default. In 
the absence of express stipulation to such effect, 
exemptions are never construed to include negli- 
gence*® or other default*4 of the carrier. 

[§ 613] (4) Seaworthiness. Exceptions in bills 
of lading are not to be construed as affecting the 
implied warranty of seaworthiness at the commence- 
ment of the voyage unless that intention clearly ap- 
pears;°° but rather as applying only to matters. 
arising after commencement of the voyage.?* Gen- 
eral rules** govern as to construction of particular 
! clauses relating to unseaworthiness.*® 


21. Tudor Accumulator Co. v., the loss is covered by an exception,, to matters arising after the com- 
Oceanic Steam Nav. Co., 41 T. L. R.| there can be no recovery against the | mencement of the voyage. The Cale- 
Se vessel] unless the libellant Shows some | donia, 157 U. S. 124, 15 SCt 537, 39 L. 

; . : negligence on its part.” The Neiden- | ed. 644 [aff 43 Fed. 681, 50 Fed. 567]. 

[a] Australian Sea Carriage Of | rein 174 Fed. 293, 294. (2) A provision of a bill of lading 


Goods Act.—Tudor Accumulator Co. 
v. Oceanic Steam Nav. Co., 41 T. L. 
Ikea tole 


22. The Glenochil, [1896] P. 10. 


{a] Thus, under the terms of a 
bill incorporating such provision, a 
vessel is exempt from damages re- 
sulting from mismanagement in fill- 
ing a water ballast tank to stiffen 
the vessel while the cargo was being 
discharged, whereby part of the cargo 
was damaged by water intended mere- 
ly to act as a ballast. The Glenochil, 
[ELS 9b) Ps, 10. 


23. The Cardiganshire, 9 F. (2d) 
416, 419. 
24. Spinetti v. Atlas SS. Co., 80 N. 


Y. 71, 36 AmR 579 [rev 14 Hun 100]. 


25. Elderslie SS. Co. v. Borthwick, 
[1905] A. C. 93; Chartered Mercantile 
Bank y. Netherlands India Steam 


INE Ores TIOEA)s. 153) ABP a3 


{a] In ascertaining meaning of 
any particular exemption the court 
will construe the exemption phrase 
in connection with the rest of the con- 
tract. Chartered Mercantile Bank v. 
Netherlands India Steam Nay. Co., 10 
One De SZ. 


26. The Cardiganshire, 9 F. (2d) 
416. A ij 
27. See Carriers § 234. 


28. Philippine Refining Corp. v. U. 
S., 29 F. (2d) 134; Cohn v. U. 8. Ship- 
ping Bd., 20 F. (2d) 56; The Citta Di 
Palermo, 226 Fed. 522 [aff 226 Fed. 
529, 141 CCA 285]; The Indrapura, 
178 Fed. 591 [aff 190 Fed. 711, 112 
CCA 351]; Rosenstein v. Vogemann, 
184 N. Y. 325, 77 NE 625, 6 AnnCas 
13 [aff 102 App. Div. 39, 92 NYS 86]; 
Westport Coal Co. v. McPhail, [1898] 
ZO Bs 130: 


29. The Florinda, 31 F. (2d) 262 
[rev 22 F. (2d) 159 and certiorari den 
DTU Soest meu SOL 514, V3 elie ede 
1009]; The Breedijk, 22 F. (2d) 328; 
The Thomas P. Beal, 11 F. (2d) 49; 
The Isla de Panay, 292 Fed. 723 [cer- 
tiorari granted 263 U. S. 697, 44 SCt 
138, 68 L. ed. 512 and aff 267 U. S. 260, 
45 SCt 269, 69 L. ed. 603]; The Len- 
nox, 90 Fed. 308. 


[a] “It is well settled that where 


Presumptions and burden of proof 
generally see infra §§ 805-816. 


30: The, Thomas Py Beal, 11 F. 
(2d) 49; Kaufer Co. yv. Luckenbach 
SS. Co., 284 Fed. 160. 


381. The Florinda, 31 F. (2d) 262 
[rev 22 F. (2d) 159 and certiorari den 
Pai (WG Se eich ey Stehe byulel) (Bs. abi axel, 
1009]: wtihe Thomas ses Beal.) tite eh. 
(2d) 49; The Isla de Panay, 292 Fed. 
723 [certiorari granted 263 U.S. 697, 
44 SCt 133, 68 L. ed. 512 and aff 267 
UW! 'S.260, 45 SCt 269,.69 L. ed. 603]; 
The Solveig, 217 Fed. 805; The Len- 
nox, 90 Fed. 308. 

Negligence as: 

Defeating limitations generally see 

infra § 615. 

Subject of contractual limitation or 
exception see supra §§ 604, 605; and 

see infra § 657. 


32. The J. L. Luckenbach, 209 Fed. 
142; Broderick vy. Luckenbach' SS. Co., 
139 Wash. 444, 247 P 937. 


[a] Rule applied.—Where it is 
shown that damage arose from the 
excepted cause of breakage, or rust, 
and there is no further proof show- 
ing negligence, the libel will be dis- 
missed. The J. L. Luckenbach, 209 
Fed. 142. 


33. The Toronto, 174 Fed. 632, 98 
CCA 886 [aff 168 Fed. 386]; Gibb v. 
Allan, 6 Newfoundl. 499. 


34. The Toronto, 174 Fed. 632, 98 
CCA 386 [aff-168 Fed. 386]. 


85. The Carib Prince, 170 U.S. 655, 
USN SCtiuoo we calmed. Wier amie: Cale 
donia, 157 U. Sxi2405 SCt (537, 39 L. 
ed. 644 [aff 43 Fed. 681, 50 Fed. 567]; 
The Indrapura, 178 Fed. 591 [aff 190 
Meds (lulee sti 2CCAM Soli a hie As gi, 
107 Fed. 300, 46 CCA 276; Steel v. 
State Line SS. Co., 3 App. Cas. 72. 


[a] Rule applied.—(1) BExcep- 
tions in a bill of lading of loss or 
damage “from delays steam 
boilers and machinery or defects 
therein” are not to be construed as af- 
fecting the implied warranty of sea- 
worthiness, especially when they 
form part of a long list of excepted 
causes, all the rest of which relate 


that the ship is not to be answerable 
for loss through any “latent defect 
in the machinery or hull not resulting 
from want of due diligence by the 
owners’’ does not cover a condition of 
unseaworthiness existing at the com- 
mencement of the voyage, but applies 
only to a state of unseaworthiness 
arising during the voyage. The Cal- 
edonia, 157 U.S. 124, 15 SCt 537, 39 2b. 
ed. 644 [aff 43 Fed. 681, 50 Fed. 567]; 
The Aggi, 107 Fed. 300, 46 CCA 276. 


36. The Indrapura, 178 Fed. 591 
[atielo 0p Meds {iii Sis 2 CC CARS Siu meni 
dor Accumulator Co. v. Oceanic Steam 
INFN (Oko SP a I Sag, EEle 


[a] Exception as to “defects” in 
ship’s hull, tackle, machinery, or ap- 
purtenances” applies only to such de- 
fects as may develop during the voy- 
age and does not exonerate the carrier 
from liability for loss resulting from 
unseaworthiness at the inception of 
the voyage. Tudor Accumulator Co. 
s ee Steam Nav. Co., 41 T. L. 


37. See supra § 610. 


38. See cases infra this note; and 
passim infra text and notes 39-48. 

[a] Ambiguous exception.—A 
stipulation in a bill of lading that 
“the ship is, warranted seaworthy 
only to the extent that the owners 
shall exercise due diligence to make 
it so,” being ambiguous and tncertain 
in its meaning, can have no effect. 
Insurance Co. of North America v. 
North German Lloyd Co., 106 Fed. 973. 


{[b] Breakdown of machinery.— 
Exceptions in a bill of lading that a 
steamer shall not be accountable for 
a breakdown of machinery, nor for 
accidents to or defects in machinery, 
nor for neglect of engineers, do not 
abrogate the implied warranty that 
the vessel is fit to carry the particu- 
lar cargo in accordance with the con- 
tract contained in the bill of lading. 
Maori King v. Hughes, [1895] 2 Q. B. 
550. 


{c] Other particular clauses con- 
strued.—Australasia Bank y. Clan 
Line Steamers, [1916] 1 K. B. 39; 
Wiener v. Wilsons, ete., Line, 102 L. 
Tr Rep: IN. s.260L5) fait 10s Lew hep. 


N. S. 168]. 


414 [58 C.J.] 

Bad stowage, as used in connection with contrac- 
tual exceptions from liability, has been distinguished 
from unseaworthiness,?® as improper stowage does 
not of itself render a ship unseaworthy,*® and where 
the proximate cause of damage is excepted bad stow- 
age the shipper cannot recover as for unseaworthi- 
ness;*! but where the bad stowage is such as to 
endanger the safety of the ship itself, it constitutes 
unseaworthiness,*2 and unseaworthiness, as used in 
a bill of lading exception, does include the unfitness 
of the ship’s own condition to receive the cargo.*? 
It has also been held that stowage of cargo in a part 
of the ship unfit to carry the cargo stowed there 
renders the ship unseaworthy quoad such eargo so 
as to make contractual exceptions unavailable.*+* 


Latent defects. Under exceptions expressly pro- 
viding that the warranty of seaworthiness shall not 
apply to latent defects not discoverable by exer- 
cise of due diligence, the diligent shipowner has 
been exempted as to damage arising from a latent 
defect.45 But under exceptions as to latent defects 
which did not expressly exclude the warranty of sea- 
worthiness, exemption has been denied as to dam- 
age arising from a latent defect.4° Thus exceptions 


39. Elder, Dempster & Co., Ltd., v. 


SHIPPING 


Prince, 170 U. S. 655, 18 SCt 753, 42 L. 


[§§ 613-615 


in a bill of lading of damage from “latent defects 
in hull” do not include unseaworthiness existing at 
the inception of the voyage, and at the time the 
bill of lading was signed, and resulting from a la- 
tent defect in a rivet in a water tank;*’ nor is an 
open porthole, although unknown to the master of 
a vessel before sailing, a “latent defect,” within a 
bill of lading exempting the carrier from loss oc- 
casioned by “latent defects, even existing before 
shipment or sailing on the voyage.’’*§ 


[§ 614] e. Losing Benefit of Exceptions—(1) By 
Breach of Contract Generally. Where damage aris- 
es from the earrier’s breach of contract,*® such as 
stowing goods above deck when obligated to show 
them below,®° it will be denied the benefit of ex- 
ceptions otherwise available. 


[§ 615] (2) Carrier’s Negligence. Exemption 
sought with respect to damage arising from ex- 
cepted risks®? will be denied where it appears 
that unexcepted negligence of the carrier contrib- 
uted to the loss.®*? Thus exceptions otherwise ap- 
plicable do not relieve the carrier from liability for 
damage resulting from negligence in the stowage,’* 


493]; Gilchrist Transp. Co. v. Boston, 


Paterson, Zochonis & Co., Ltd., [1924] 
Nes SOR PR 


40. The Thorsa, [1916] P. 257. 


41. Elder, Dempster & Co., Ltd., v. 
Paterson, Zochonis & Co., Ltd., [1924] 
A. C. 522; Werner v. Det Bergensk 
Dampskibsselskab, 42 T. L. R. 265; 
The Thorsa, [1916] P. 257. 


[a] Rule applied.—Exemption 
sought under exceptions expressly in- 
cluding improper stowage will not 
be denied on the ground that such 
stowage constitutes unseaworthiness. 
The Thorsa, [1916] P. 257. 


[b] Loading potatoes before eggs 
did not render the ship unseaworthy 
for carriage of eggs which deterio- 
rated when loaded above the potatoes, 
as the juxtaposition of potatoes and 
eges was not unseaworthiness but 
excepted bad stowage. Werner v. 
Det Bergensk Dampskibsselskab, 42 
Le Re 265: 


[ec] Chocolates tainted by cheese 
when carried in same hold. The 
Thorsa, [1916] P. 257. 


42. Ingram & Royle, Ltd. v. Serv- 
ices Maritimes du Treport, [19132] 1 
K. B. 538 [rev on other grounds [1914] 
1 K. B. 541]; Kopitoff v. Wilson, 1 
OVER SD roe Uc 


[a] Improper stowage causing ex- 
cessive rolling of ship.—Kopitoff v. 
Nilson, 1 -Q, B.D: 37 


43. Rathbone y. McIver, [1903] 2 
ikea BR Ox slo 


[a] Defective pipe.—Rathbone v. 
MclIver, [1903] 2 K. B. 878. 


44. The Thomas P. Beal, 
(2d) 49. 

45. The Dimitrios Rallias, 38 T. L. 
R. 902. 


[a] Defective rivets in hull result- 
ing in leakage. The Dimitrios Ral- 
lias, 38: T. L. R. 902. 


IGM aa 


Aw The Christel Vinnen, [1924] P. 
[a] Defective rivet hole in port 


bilge, resulting in leakage. The Chris- 
tel Vinnen, [1924] P. 208. 
47. Wuppermann  y. 


The Carib 


ed. 1181 [applying the principles laid 
down in The Caledonia, 157 U. S. 124, 
15 SCt 537,39 L. ed. 644]. 


48. Putnam vy. The Manitoba, 104 
Fed. 145. 
49. The Kerlew, 43 F. (2d) 732; 


The Sarnia, 278 Fed. 459 [certiorari 
ea U.S. 625, 42 SCt 382, 66 L. ed. 
197]. 3 


[a] Valuation clause.—‘“We have 
been able to find no sufficient reason 
for distinguishing the valuation 
clause of a bill of lading from, the 
other restrictive clauses in the bill, 
and for holding that the shipowner 
who performs ‘his contract in a man- 


ner different from his undertaking, 


may still claim the benefit of the stip- 
ulations respecting the value of the 
shipment, although he cannot claim 
the benefit of a single other stipula- 
tion in his favor found in the bill of 
lading. Neither upon- principle nor 
upon the authorities do we think that 
such a distinction exists.’”’ The Sar- 
nia, 278 Fed. 459, 466 [certiorari den 
Ca S. 625, 42 SCt 382, 66 L. ed. 


50. The Sarnia, supra. 
51. Effect on limitations as to: 
ace of loss or claim see infra § 


Time for suit see infra § 719. 
Value see infra § 729. 


52. Particular risks see infra §§ 
622-700. 
53. Compania de Navigacion La 


Flecha v. Brauer, 168 U. S. 104, 18 
SCt 12, 42 L. ed. 398; Liverpool, etc., 
Steam Co. Va se beni, 4 rinse) Cos 
129 U. S. 397%, 9 SCt 469, 32 Li. ed. 788 
[aff 22 Fed. 715, 22| Blatchf. 372]; 
The Vestris, 38 F. (2d) 992; Barr v. 
International Mercantile Marine ‘Co; 
29 F. (2d) 26 [rev 24 F. (2d) 859]; 
Bank Line vy. Porter, 25 F. (2a) 843, 
[aff 17 F. (2d) 513, and certiorari 
den (218 ) US. 62350 40a NOt He 5) ETS 
L. ed. 544]; The Thomas P. Beal, 11 
F. (2d) 49; Kuhnhold v. Compagnie 
Générale Transatlantique, 251 Fed. 
387; The Ogeechee, 248 Fed. 803; 
Gulden y. Hijos de Jose Taya S. en C., 
243 Fed. 780 [aff 252 Fed. 577, 164 CCA 


For later cases, developments and changes in the law see Annotations, 


Ins. Co., 223 Fed. 716, 139 CCA 246; 
The) Friesland, 104 Fed. 99; The Berg- 
enseren, 36 Fed. 700; The Jefferson, 
31 Fed. 489; Dibble v. Morgan, 7 F. 
Cas. No. 3,881, 1 Woods 406; Costigan 
v. Miehael Transp. Co., 33 Mo. A. 269; 
Corn Products Refining Co. v. Norton, 
135 Misc. 238, 236 NYS 700; Fairchild 
v. Slocum, 19 Wend. (N. Y.) 329 [aff 7 
Hill 292]. 


“Though the damage resulted ... 
from an excepted cause, yet if it 
would have been avoided by the ex- 
ercise of proper skill and diligence 
the carrier was liable.’ U..S. vy. M: 
Levy’s Sons, 288 Fed. 544, 545. 


{a] “The ordinary contract of a 
carrier does involve an obligation on 
his part to use due care and skill in 
navigating the vessel and carrying 
the goods; and, as is everywhere held, 
an exception, in the bill of lading, of 
perils of the sea or other specified 
perils does not excuse him from that 
obligation, or exempt him from lia- 
bility for loss or damage from one of 
those perils to which the negligence 
of himself or his servants has con- 
tributed.” Liverpool, etc., Steam Co. 
v. Phenix Ins. Co., 129 U. S. 397, 438, 
9 SCt 469, 32 L. ed. 788 [quot Gilchrist 
Transp. Co. v. Boston Ins. Co., 223 
Fed. 716, 720]. 


[b] Delay at port of call, due to 
owner’s failure to furnish sufficient 
funds for unloading at prevailing 
prices, is due to owner’s negligence. 
U. S. Shipping Bd. Emergency Fleet 
Corp. v. Florida Grain, etec., Co., 20 F. 
ay 583 [rev 3 F. (2d) 314, 300 Fed. 


Power to stipulate against liability 
for negligence see supra §§ 604, 605. 


54. The Milwaukee Bridge, 15 F. 
(2a) 249 [aff 26 F. (2d) 327]: Fiorita 
v. Cunard SS. Co., 10 F. (2a) 244; 
The C. Lopez y Lopez, 297 Fed. 457; 
The Korea Maru, 274 Fed. 509; The 
Arpillao, 270 Fed. 426 [rev 241 Fed. 
282 and _eertiorari den sub nom. Jose 
Tayas’ Sons Co. vy. Pompeian Conneoe 
U.S. 574, 41 SCt 877,165 Li ed. USA 
The Skipton Castle, 243 Fed. 523, 156 
CCA 221 [aff 223 Fed. 839]; The San 
Guglielmo, 241 Fed. 969 [mod on oth- 
er grounds 249 Fed. 588, 161 CCA 

; GS 
same title and section number, 


€ 


§§ 615-616] 


eare,°® or custody®® of cargo. 
Care throughout voyage. 


[§ 616] (3) Deviation.®® 


514]; Ullman v. American Hawaiian 
Sn Co. 230 vAppe Divi 4380245 NYS 
289 [rev 1384 Misc. 475, 235 NYS 592, 
133 Misc. 516, 232 NYS 196]. 


[a] Rule applied.—Where damage 
proximately results from improper 
stowage of cargo, exemptions from 
liability specified in a bill of lading, 
even if valid under Harter Act §§ 1, 2, 
will not relieve the owner from lia- 


bility. Fiorita v. Cunard SS. Co., 10 
EF. (2d) 244. 
[b] Goods requiring special care. 


—‘“A carrier, who accepts goods of a 
nature which requires special care in 
thieir stowage, must exercise such 
care, and, failing so to do, is liable 
for the damage caused thereby, even 
where the character of the damage is 


within the exception from liability 
contained in the bill of lading.” ~The 
San Guglielmo, 241 Fed. 969, 977 


[mod on other grounds 249 Fed. 588, 
161 CCA 514]. 


[ec] Hops stowed in hottest part of 
ship.—Ullman v. American Hawaiian 
SS. Co., 230 App. Div. 438, 245 NYS 
289 [rev 1384 Misc. 475, 235 NYS 592, 
133 Mise. 516, 232 NYS 196]. 


{d] Stowing bone meal directly 
beneath cargo subject to damage by 
heating of meal.—The Skipton Cas- 
tle, 243 Fed. 523, 156 CCA 221 [aff 223 


Fed. 839]. 
55. The Milwaukee Bridge, 15 F. 
(2d) 249 [aff 26 F. (2d) alee The 


Skipton Castle, 243 Fed. 523, 156 CCA 
221 [aff 223 Fed. 839]. 


56. The Milwaukee Bridge, 
(2d) 249 [aff 26 F. (2d) 327]. 


57. See supra § 605. 


58. Knott v. Botany Worsted Mills, 
179. SiO) 21 USCE °30, 45 1. ed. 9.0); 
The Skipton Castle, 243 Fed. 523, 156 
GCA 221 [aft 223. Ped., 8391. 


59. What constitutes see passim 
infra §§ 751-778. 


60. France v. French Overseas 
Corp., 277 U.S. 328, 48 SCt 516, 72 L. 
ed. 901;° U. S. Shipping Bd. Emer- 
gency Fleet Corp. v. Rosenberg, 12 F. 
(2a) 721 [aff 7 F. (2d) 893]; The St. 
Johns N. F., 280 Fed. 553 [certiorari 
granted 259 U. S. 579, 42 SCt 587, 66 
feds 10s) andeatt 263 UeeS) 1197 44 
SCt 30, 68 L. ed. 201]; Joseph Thor- 
ley, Ltd. v. Orchis SS. Co., Ltd., [1907] 
1K. B. 660. 


“The undertaking not to deviate is 
in the nature of a condition or war- 
ranty, like the warranty of seaworthi- 
ness, and the effect of non-compliance 
with that condition or warranty is 
to displace the contract altogether. 
The undertaking goes to the root of 
the contract, and its performance isa 
condition precedent to the right of 
the shipowner to put the contract in 
suit against the other party thereto. 
Joseph Thorley, Ltd. v. Orchis SS. 
Co., Litd., supra. 


[a] Before and after deviation.— 
Until a deviation, liability of ship for 
loss or injury to cargo is limited by 
the conditions in its contract of car- 
riage, but after such deviation she 


15 F. 


The earrier’s duty to 
glve proper care to cargo under the Harter Act 
regulation of stipulations attempting to relieve it 
of such duty’ continues throughout the voyage.®s 


Voluntary and wrong- 
ful deviation abrogates the shipping contract,®° at 
the shipper’s option,*! and deprives the carrier of 
the benefit of contractual limitations,*? such as ex- 


SHIPPING 


[58 C.J.] 415 


ceptions relative to particular risks or causes of 


loss,°* limitations tolling time for suit,°4 and limi- 
tations as to value.®® 
itations of liability remain in full force and effect 
where the claim of actionable deviation is not sus- 


But the contract and its lim- 


tained,°® as where the deviation was involuntary,®* 


becomes an insurer. 
Fed. 418. 


61. Sidney Blumenthal & Co., Inc. 
Vem lem Sosmx 2G) aig se 


[a] Recovery in tort.—‘The argu- 
ment of respondent here goes on the 
wrong foot. It seems to assume that 
the contract of shipment remains in 
force, that the shipper’s action is on 
that contract, and that the effect of 
the deviation is merely to operate on 
certain restrictive clauses which have 
been made the subject of decision. 
Such is not the law. After deviation, 
the shipper has the option to hold to 
the contract, or to regard it as abro- 
gated thereby. In the latter event, 
he sues, not on, but despite of, the 
contract, and recovers, not on the 
contract, but in tort.” Sidney Blum- 
enthal & Co. Inc, v. U. S.. 219. (2d) 
798. 


62. France v. French Overseas 
Corp.) 207s: Ss 323, 48° SCt 516, 72 
L. ed. 901; St. Johns N. F. Shipping 
Corp. v. Companhia Geral, ete., 263 
Wh Sits) 44 5SCt 30,68 hh. eds 201 
[aff 280 Fed. 553]; Sheldon v. Ham- 
burg Amerikanische Packetfahrt-Ac- 
tien-Gesellschaft, 28 F. (2d) 249; 
Kemsley v. U. S., 19 F. (2d) 441; 
U. S. Shipping Bd. Emergency Corp. 
ve Rosenberg, 124. (2d)? 721) (Part 7 
F. (2d) 893]; The Ile de Sumatra, 
286 Fed. 437; Crosby v. Fitch, 12 
Conn. 410, 31 AmD 745; Thorley v. 
OFChISESS Cope (io0my TK B66: 
Joseph Thorley, Ltd. v. Orchis SS. 
Go. stde AO 07T 1s Ke Be 1660755 ihe 
Renée Hyaffil, 32 T. L. R. 83; Bo- 
lian v. Joby, 6 T.. lL. R. 345. 


[a] Even as to losses before the 
deviation.—International Guano, etc. 
v. Macandrew, [1909] 2 K. B. 360. 


63. The Ile de Sumatra, 286 Fed. 
437; Pacific Coast Co. v. Yukon In- 
dependent Transp. Co., 155 Fed. 29, 
83 CCA 625; Crosby v. Fitch, 12 Conn. 
410, 31 AmD 745; Atty.-Gen,. v. Smith, 
14 Aspin. 334. 


[a] Dangers of sea.—Where the 
efficient cause of the ship’s encoun- 
tering storms which necessitated jet- 
tison of cargo was a wrongful devia- 
tion taking the ship from New York 
to New London by the outside route 
instead of by the customary route 
inside Long Island Sound, jettison 
resulting from such deviation was 
not within the benefit of exceptions 
as to “dangers of the sea.” Crosby 
v. Fitch, 12 Conn. 410, 31 AmD 745. 


[b] Decay.—Pacifie Coast Co. v. 
Yukon Independent Transp. Co., 155 
Fed. 29, 88 CCA 625. 


[ec] Fire.—The Indrapura, 171 Fed. 
29. 


The Poznan, 276 


[d] “Heat or cold, sweating or fer- 
mentation.”—Pacific Coast Co. v. Yu- 
kon Independent Transp. Co., 155 Fed. 
29, 88 CCA 625. . 

[e] Heat and vice propre.—The 
Ile de Sumatra, 286 Fed. 437. 


[f{] King’s enemies.—Atty.-Gen. v. 
Smith, 14 Aspin. 334. 


64. “Sidney Blumenthal & Co., Inc. 
Vigoss sie (2d) 1.98. 


as where it was necessary to depart from the usual 
route to save ship, crew, and cargo from destruction 
at sea;®* or was justifiable,*® as under general us- 
age’? or particular contract provisions.*! 


65. Niles-Bement-Pond Co. Vv. 
Dampkiesaktieselskabet Balto, 282 
Fed. 235. 

{a] Illustration.—Where vessel 


failed to discharge goods at port of 
destination because the packages had 
been stowed so that they could not, 
be found, and the ship, after leaving 
such port, was sunk by a submarine, 
the carrier was liable for damage 
sustained, notwithstanding provisions 
of bill of lading limiting the damage 
to a specified amount per package, 
and making it permissible for the 
carrier, on failure to find goods at 
port of destination, subsequently to 
tranship the goods, the failure to de- 
liver the goods at the port named 
constituting a deviation, vitiating the 
provision of bill of lading limiting 
the liability. Niles-Bement-Pond Co. 
v. Dampkiesaktieselskabet Balto, 282 
Fed. 235. 


66. The Turret Crown, 284 Fed. 
439 [aff 275 Fed. 961, and certiorari 
den sub nom. Vulcanite Roofing Co. 
v. Commonwealth SS. Co., 262 U. S. 
142, 43 SCt 520, 67% LL. ed. 2210]; 
Frenkel v. MacAndrews, 17 Aspin. 479; 
Hadji Ali Akbar vy. Anglo-Arabian, 
GUC US SiC Oly 2a) fle EvanOl0.0' 


[a] Mere negligent stowage of 
cargo does not amount to a deviation 
depriving the carrier of the benefit 
of contractual limitations on time 
for suit. Lagerloef Trading Co., Ine. 
Va U. S., 48 Bi (2d) 874, 872" 


67. France v. French Overseas 
Corp., 277 U.S. 323) 48°Ser 5i6e 72 
awed OOH tas 


68. The Turret Crown, 297 Fed. 
766 [certiorari den sub nom. Com- 
monwealth SS. Co. v. Patent Vul- 


canite Roofing Co., 264 U. S. 591 mem, 
44 SCt 403 mem, 68 L. ed. 865 mem]. 


69... TWostetter v. Park, lite Usass 
40, 11 SCt 1, 34 L. ed. 568. 


70. Hostetter v. Park, supra; Grace 
v. Toyo Kisen Kobushiki Kaisha, 12 
EF. (2d) 519 [aff 7 F. (2d) 889, and 
certiorari den 273 U. S. 717, 47 SCt 
109, 71 Li. ed. 856]. 


[a] Even though unknown to ship- 
per, a general trade usage for barges 
to depart from the scheduled route 
to pick up freight precludes such de- 
viation from route from excluding 
contractual exceptions so that where 
the barge was sunk during her per- 
missible deviation, exceptions as to 
unavoidable accident were available 
to protect the carrier. Hostetter v. 
ees 137 U. S. 40, 11 SCt 1, 34 L, ed. 
568. 


[b] Usage known to shipper is 
deemed implied term of contract so 
that a departure from route in ac- 
cordance with such usage is not a 
deviation of the character excluding 
benefit of contractual exceptions. 
Grace v. Toyo Kisen Kobushiki Kai- 
sha, 12 F. (2d) 519: [aff 77°F. (2d) 889, 
and certiorari den 273 U. S. 717, 47 
SCt 109, 71 L. ed. 356]. 


71. Sheldon v. Hamburg Ameri- 
kanische Packetfahrt-Actien-Gesell- 
schaft, 28 F. (2d) 249; U. S. Shipping 
Bd. Emergency Fleet Corp. v. Flori- 


416 [58 C.J.] 

Causal connection with loss. It has been held 
that a deviation deprives the carrier of the bene- 
fit of contractual exceptions even though there is 
no eausal connection between the damage and the 
deviation.*2 Other authority states that deviation 
deprives the shipowner of the benefit of contractual 
exceptions unless it affirmatively appears that the 
loss would have occurred if there had been no devia- 
tion,?? and it has been held that a trivial deviation 
causing no damage will not deprive the carrier of 
the benefit of contractual exceptions.‘* 

Deviation caused by unseaworthiness displaces the 
contract of affreightment only in so far as damage 
is caused by the unseaworthiness;*° or, in other 
words the carrier is denied the benefit of contractual 
exceptions because of the unseaworthiness and not 
because of an involuntary deviation resulting there- 
from.7° 

[§ 617] (4) Unseaworthiness of Ship—(a) In 
General. Exemption sought with respect to except- 
ed risks™*? will be denied where it appears that un- 
excepted unseaworthiness of the ship contributed 
to the loss or damage.*® In other words, exceptions 
do not operate to protect the shipowner who fur- 
nishes an unseaworthy ship where unseaworthiness 
causes damage,’® unless so worded as clearly to 
exclude or vary the implied warranty of seaworthi- 
mess.c2 

Under specific exceptions as to negligence,*! ex- 
emption has been denied where the proximate cause 
of the damage was original unseaworthiness of the 
ship.*? 


SHIPPING 


[§§ 616-620 


the statutory’? or contractual’+ duty to exercise dil- 
igence to furnish a seaworthy ship is precluded from 
securing the benefit of contract exemptions from 
loss. Whether or not due diligence has been exer- 
cised will depend upon the particular circumstances 
involved.8® Where the carrier fails to exercise due 
diligence to have the vessel properly manned, and 
damage to cargo results from incompetence of em- 
ployees aboard ship, the carrier will be denied the 
benefit of contractual limitations.*® 


Where specific exception as to loss resulting from 
unseaworthiness is by contract provision dependent 
upon the shipowner’s exercise of due diligence, fail- 
ure to exercise due diligence deprives the owner 
of the benefit of such exception.** : 


Agreement making Harter Act applicable. Where 
the parties have agreed that the Harter Act*® shall 
be applicable in a case where it would not apply 
without such agreement, to secure the benefit of 
contractual exceptions the shipowner must show 
exercise of due diligence to make the ship sea- 
worthy.®® < 


[§ 619] (c) Causal Connection with Loss. Unsea- 
worthiness of the ship does not preclude exemption 
from lability for damage resulting from a cause 
wholly distinct from unseaworthiness and excepted 
by the parties,®° and it has been held that seaworthi- 
ness is not a condition precedent to the operation 
of contractual limitations of hability.® 


[§ 620] (5) Waiver and Estoppel. Contractual 
exceptions or limitations as to lability are subject 


[§ 618] (b) Diligence. 


da Grain, ete., Co., 20 F. (2d) 583 
[rev 3 F. (2d) 314, 300 Fed. 169]; Bro- 
ken Hill Proprietary (Co., Ltd., v. 
Peninsular, etce.,. Steam Nav. Co., 
[1917] 1 K. B. 688. 


Stipulations expressly permitting 
delay see infra § 639. 


72. Joseph Thorley, Ltd. vy. Orchis 
Ss..Co. L900] I Keb e660. 


73. Globe Nav. Co. v. Russ Lum- 
ber, etc., Co., 167 Fed. 228. 


74. The Caterina Gerolimich, 43 
F. (2d) 248. 

{a] Exceptions as to deteriora- 
tion of cargo of Egyptian onions are 
available to carrier notwithstanding 
a delay of four to six hours for coal- 
ing at port of call, which delay ship- 
per claimed was a deviation because 
resulting from original insufficiency 
of bunker coal, as the trivial delay 
could not of itself damage the hardy, 
Egyptian kind of onion. The Cater- 
ina Gerolimich, 43 F. (2d) 248. 


75. France v. French Overseas 
COLD 2s Us Se ous, 40 Ct dol6, 72 
eds 490i 

76. France v. French Overseas 
Corp., supra. 

77. Particular risks see infra §§ 
622-700. 

78. France v. French Overseas 


CoED:, 200 U.S. 323, 48 Set 5116, 72, 
ed. 901; The Ft. Gaines, 24 F. (2d) 
849; The Milwaukee Bridge, 15 F. 
(2d) 249): 251 faff 26 F. (2d) 327]; 
Kaufer Co. v. Luckenbach SS. Co., 
284 Fed. 160; South American Ex- 
port Syndicate v. Federal Steam Nav. 
Con eli sA spiny )52 


[a] “Xt is primer admiralty law 


A shipowner failing in 


that before the exemption is avail- 
able to the respondent it must be 
shown that the vessel was in all ree 
spects seaworthy.” Kaufer ‘Co. v. 
ie SS. Co., 284 Fed. 160, 


Validity of exceptions as to sea- 
worthiness see supra §§ 606, 607. 


wees The Christel Vinnen, [1924] P. 


80. The Christel Vinnen, supra. 
Effect on limitations as to: 
NES of loss or claim see infra § 


Time for suit See infra § 720. 


Value see infra § 731. 

reer See supra § 604 text and notes 

70-75. 

pe The Christel Vinnen, [1924] P. 
83. France v. French Overseas 

Corp 2 BU Sao zo peL Sms C bilge ie 

L. ed. 901 [aff sub nom. The Malcolm 


Baxter, Jr., 20 F. (2d) 304]; Naviga- 
zione Libera Triestina v. Garcia, etce., 
Co., 30 F. (2d) 62; Philippine Refin- 
ing Corp. v. U. S., 29 F. (2d)-134; The 
Charles Rohde, 8 F. (2d) 506 [app 
dism sub nom. Johnson v. Hax, 15 
EF, (2d) 1009]. 


See Moore v. Eagle Star, etc., Do- 
minions Ins. Co., 5 F. (2d) 358 [aff 
9 F. (2d) 296] (there is a difference 
in the maritime law between failure 
of an owner to exercise due diligence 
to make his ship seaworthy, which 
requires him to see that those em- 
ployed by him for the purpose exer- 
cise due diligence, and his actual 
fault and privity in her unseaworthi- 
ness, of which he is not chargeable 


if he employs competent men). 


Statutory duty as to diligence see 
supra §§ 542, 607. 


84. Warner Sugar Refining Co. v. 
Munson S38. Line, 23 F. (2d) 194. 


85. See case infra this note. 


[a] Due diligence not shown with 
respect to inspection of water pipe. 
Warner Sugar Refining Co. v. Mun- 
son SS. Line, 23 F. (2d) 194. 


86. U. S. v. U. S. Steel Products 
Co., 27 By. (2d) 1547. 


[a] Watchman incompetent and 
failed to discover badly leaking steam 
pipe in time to prevent serious dam- 
age to cared of steel. U. Si vy. US 
Steel Products Co., 27 F. (2d) 547. 


87. Warner Sugar Refining Co. v. 
Munson SS. Line, 23 F. (2d) 194. Yi 


88. See USCA tit 46 §§ 190, 191. 


89. Warner Sugar Refining Co. vy. 
Munson SS. Line, ‘supra. ; 


90. France v. French Overseas 
Corp., 277 U. S. 328,48 SCt 516, 72 
L. ed. 901 [aff sub nom. The Malcolm 
Baxter, Jr., 20 F. (2d) 304]; The Bu- 
ropa, [1908] P. 84, 13 AnnCas 505. 


{a] Collision with dock wall.—The 
Europa, [1908] P. 84, 13 AnnCas 505. 


[b] Embargo causing delay.— 
France v. French Overseas Corps 207 
Uns. 323048) SCtrbhan io Earedesoon 
[aff sub nom. The Malcolm Baxter 
Ie, AD 19), (Gh) BOL ; 

91. The Europa 
AnnCas 505. ae 

Seaworthiness as condition preced- 


rere: statutory exemption sce supra 


[19038]) P..84) £3 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 620-623] 


to defeat by waiver®? or estoppel,9? and waiver is 


a question of intention.?4 
[§ 621] f. Proximate Cause. 


Unknown cause. 


92. The Jeanie, 236 Fed. 463, 149 
CCA 51/5: 


[a] By stipulation.—The Jeanie, 
236 Fed. 4638, 149 CCA 515. 


93. Olivier Straw Goods Corp. v. 
Osaka Shosen Kaisha, 27 F. (2d) 129 
[rev 21 F. (2d) 618, certiorari den 
278 U. S. 618, 49 SCt 22, 73 L. ed. 540]. 


[a] By falsely issuing “on board” 
bill of lading covering goods which 
were destroyed or stolen during an 
earthquake before shipment, the car- 
rier could not escape liability under 
exceptions as to an act of God, since 
it was estopped to deny the truth of 
the assertion in a clean bill of lad- 
ing that the cargo had been received 
on board and shipped, pursuant to the 
terms of a written contract between 
the buyer and seller of the intended 
cargo against a purchaser of the bill 
of lading, who had relied on the ship- 
ping documents. Olivier Straw Goods 
Corp. v. Osaka Shosen Kaisha, 27 F. 
(2d) 129 [rev 21 F. (2d) 618, certiorari 
den 278 U. S. 618, 49. SCt, 22, 73 L. ed. 
540]. 

94. The General G. W. Goethals, 
298 Fed. 933 [aff 298 Fed. 935, cer- 
tiorari den 266 U. S. 610, 45 SCt 94, 
69 L. ed. 466]. 


[a] Waiver shown.—(1) Where, 
under a shipping contract providing 
against liabilities for delay result- 
ing from war, carrier, notwithstand- 
ing seizure of one of its steamers and 
torpedoing of another, gave a permit 
for loading on another steamer, it 
waived its right to refuse the cargo 
on that ground. Aron v. Luckenbach 
SS. Co., 282 Fed. 937. (2) Other cases. 
The Jeanie, 236 Fed. 463, 149 CCA 
515; Cordoba v. Warner, 1 Philip- 
pine 7. 


[b] Waiver not shown.—The Gen- 
eral G. W. Goethals, 298 Fed. 933 
[aff 298 Fed. 935, certiorari den 266 
U.S. 610, 45 SCt 94, 69 L.-ed. 466]. 


95.. The G. R. Booth, 171 U. S. 450, 
19 SCt 9, 43 L. ed. 234; The Henry W. 
Breyer, 17 FE. (2d) 423; The Zulia, 
235 Fed. 433; The Anna, 223 Fed. 
558: he Lennox, 90 Fed. 308; Mon- 
taura v: Davis; 32 Com. Cas. 1 


96. Corn Products Refining Co. v. 
Norton, 135 Misc. 238, 236 NYS 700. 


97. The Lennox, 90 Fed. 308; Tur- 
ney v. Wilson, 7 Yerg. (Tenn.) 340, 27 
AmD: 515: 


[a] Where on all evidence cause 
of damage remains unexplained the 
ship is liable, because it must show 
damage to have arisen from an ex- 
cepted risk, and merely negativing 
certain unexcepted risks does not 


[SSAC R27] 


} To secure exemp- 
tion with respect to loss or damage from an except- 
ed risk, it must be shown that such excepted risk 
was the proximate cause of damage.®® 
able doubt exists as to whether damage arose from 
the excepted peril, exemption will be denied.?* 


Proof that loss occurred from 
an unknown cause will not excuse the cearrier.27 


[§ 622] g. Particular Risks or Causes of Loss’’ 
~——(1) Abandonment or Interruption of Voyage. Un- 
der a bill of lading exempting the carrier from 
hability for damage arising from “forced interrup- 
tion or abandonment of the voyage,” where the ship 
is compelled to deviate by perils of the sea proxi- 
mately deriving their perilous character from orig- 
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inal unseaworthiness of the ship, exemption will 


be denied for delay caused by the deviation alone,?? 


If reason- 


God.® 


igation,’’® 


sea,’’® 


prove that the loss resulted from an 
pant risk. The Lennox, 90 Fed. 
v0 . 

98. Carrier’s right to exemption as 
affected by: 


ees contract generally see supra 


Deviation see supra § 616. 
Negligence: 


Generally see supra § 615. 

With respect to particular risks see 
passim infra this section and §§ 
623-700. 

Unseaworthiness of ship: 
“Generally see Supra §§ 617-619. 
With respect to particular risks 

see passim infra this section and 
§§ 623-700. 


99. France v. French Overseas 
Corps ein is Oto 48 aS Ob. pl Oye 
L. ed. 901 [aff sub nom. The Mal- 
colm Baxter, Jr., 20 F. (2d) 304]. 


1. France v. French Overseas 
Corp., supra. 


[a] Since unseaworthiness did not 
cause embargo, unseaworthiness is 
no ground for denying the carrier the 
benefit of exceptions as to forced in- 
terruption of the voyage resulting 
from embargo. France v. French 
Overseas Corp., 277 U. S. 3238, 48 Sut 
516, 72, Lied. 901 [aff sub mom, The 
Malcolm Baxter, Jr., 20 F. (2d) 304] 


2. Plaisted v. Boston, etc,, Steam 
Nav. Co., 27 Me. 132, 46 AmD 587; 


Gordon v. Buchanan, 5 Yerg. (Tenn.) 
(als 


[a] Collision is not an act of God. 
Plaisted v. Boston, ete., Steam Navy. 
Co., 27 Me. 132, 46 AmD 587. 


8. Gordon v. Buchanan, 5 Yerg. 
(Tenn.) 71. 


4 Unique Shipping Co. v. J. M. 
Guffey Petroleum Co., 169 Fed. 905 
fail 17h Med’ 10055. 100 CCA, 20015 
Gordon vy. Buchanan, 5 Yerg. (Tenn.) 
al, 

[a] Damage resulting from storm 
is included within exceptions as to 
“acts of God.’ Unique Shipping Co. 
v. J. M. Guffey Petroleum Co., 169 
Fed. 905 [aff 177 Fed. 1005, 100 CCA 
200]. 

5, Mexas, -etc., “SS. Co, “vy. Parker, 
263 Fed. 864, 868 [certiorari den 253 
U. S. 488, 40 SCt 485, 64 L. ed. 1026]. 


“The exceptions in the bills of lad- 
ing are not available where the act 
of God -. causing the loss could 
have been avoided by the exercise of 
due care and diligence. In that event, 
the negligence, . . . is deemed the 


but for additional damages resulting from further 
delay at a port of distress caused by an embargo 
exemption will be granted.1 

[§ 623] (2) Acts of God. Exceptions as to acts 
of God refer to damage resulting from disasters be- 
yond the scope of human agency,? such as light- 
ning® and tempest.* 


Negligence of carrier contributing to the loss de- 
prives it of the benefit of exceptions as to acts of 


Other phrases compared. Act of God has been 
distinguished from exceptions as to “dangers of nav- 
“dangers of the river,”’ “dangers of the 
“perils of the sea,’’® “inevitable accident,’’?° 


proximate cause of the loss.” Texas, 


ete., SS. Co. v. Parker, supra. 


[a] Steaming into path of hurri- 
cane.—Texas, etc., SS. Co. v. Parker, 
263 Fed. 864 [certiorari den 253 U.S. 
488, 40 SCt 485, 64 L. ed. 1026]. 


6. Rosenwald  v. Oregon City 
eit Co., 84 Or: 15, 168 P 831, 164 


[a] “Dangers of navigation” 
broader in meaning than “act of God.” 
Rosenwald v. Oregon City Transp. 
Con 84 Or ls 163) Pes odo Amin soe 


Dangers of navigation see infra § 
ale 


7. Gordon v. Buchanan, 5 Yerg. 
(Tenn.) 71; Friend v. Woods, 6 Gratt. 
(47 Va.) 189, 52 AmD 119! 


Pes Mat of river see infra §§ 635- 


8. Stephens, ete., Transp. Co. v. 
Tuckerman; 33 N. J. L. 543. 


[a] Wider in scope.—The phrase 
“dangers of the sea’ is somewhat wid- 
er in scope than “act of God.” Ste- 
phens, etc., Transp. Co. v. Tuckerman, 
Bet ING diab, Gyeey 


Dangers of sea see infra § 661. 


9. Cook v. Southeastern Lime, etc., 
Co., 146 Fed. 101; Plaisted v. Boston, 
etc., Steam Nav. Co., 27 Me. 132, 46 
AmD 587; Merritt v. Earle, 31 Barb. 
CN. Y.)..383 . MeArthur “wv. .Séairs,, 27 
Wend. (N. Y.) 190. 


“The phrase perils of the sea, which 
are generally defined to be such ac- 
cidents as ordinarily result from 
navigation upon that element, is not 
entirely coincident with what is, in 
many cases, understood by the act 
of God, excusing a common carrier 
from liability for losses of property 
under his management.” Plaisted v. 
Boston, etc., Steam Nay. Co., supra. 


[a] ‘Perils of the sea” has broad- 
er meaning.—Cook vy. Southeastern 
Lime, etc., Co., 146 Fed. 101. 


[b] Expressions are not synony- 
mous.—Merritt v. Earle, 31 Barb. 
GNe Wap ss 


Perils of sea see infra § 660, 


10. Merritt y. Earle, 31 Barb. (N. 
NE) anes 


“The phrase ‘inevitable accident’ 
. . . is not identical in meaning 
with the act of God.’ That is an ex- 
pression which excludes all human 
agency. It signifies the direct act of 
a providential cause; for in a wider 
sense every thing is the act of God, 
since nothing happens but by His per- 
mission.” Merritt v. Earle, supra. 


418 [58 C.J.] 
and “unavoidable accident.”!1 Under certain cir- 
cumstances, however, act of God may be construed 
as equivalent to “dangers of the sea”1? or “perils 
of the sea.’’!% 


[§ 624] (3) Any Circumstances or Loss beyond 
Shipowner’s Control. Under exceptions relieving the 
carrier from liability for loss resulting from causes 
beyond its control, exemption will be granted where 
the loss was beyond the power of the carrier to 
prevent,!* but will be denied if it could have avoided 
the loss.1® 


[§ 625] (4) Arrest or Restraint of Princes, Rul- 
ers, or People.t®° Exceptions as to arrest or restraint 
of princes, rulers or people operate to relieve the 
carrier from damage to goods resulting from future 
restraints,!7 in the absence of negligence’® or un- 
seaworthiness,!® but not from restraints already in 
effect.2° The fact that a seized ship is released and 
permitted to proceed to a neutral port under guar- 
anty of return does not preclude operation of the 
restraint of princes clause.*} 


[§ 626] (5) Barratry. Under exceptions as to 
barratry, exemption may be had for theft by a mem- 


ber of the ship’s company.?? An exception of “dam- 


11. Rosenwald v. Oregon City 19. 
Transp. Co., 84 Or. 15,163 P 831, 164 


LS Ie 


[a] ‘“Unavoidable accident” 
broader.—‘“‘A_ casualty occurring by 
act of God is an ‘unavoidable acci- 
dent’ but it is not every unavoidable 
accident which is an act of God.” 
Rosenwald v. Oregon City Transp. Co., 


20. 


21. 


22. 
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Ciampa v. British India Steam 
Nav, Coy Ltd's abot bit 2k BS mee aoe 


Ciampa v. British India Steam 
Nav. Co., Ltd., supra. 


The Hellig 
[aff 276 Fed. 556 
USwi35, 48Ser 


Olav, 282 Fed. 534 
(certiorari den 260 
96, 67 L. ed. 488)]. 


Spinetti v. Atlas SS. Co., 80 N. 


[§§ 623-628 


age occasioned by barratry” has been held not to 
include a mere incident of an attempted but unsuc- 
cessful barratry.”* 


[§ 627] (6) Breakage.?* Under exceptions re- 
lieving the carrier from liability for loss resulting 
from breakage, in the absence of negligence the car- 
rier will be exempted as to damage falling within 
the scope of such éxceptions,?® and where the na- 
ture of the injury of itself shows that it belongs 
within such exception and there is no further evi- 
dence as to the nature of the damage or negligence, 
the libel will be dismissed;?* but where it appears 
that unexcepted negligence of the carrier as to 
care of cargo,?’ or unseaworthiness of the ship,?* 
contributed to the loss by breakage, exemption will 
be denied. 


Time of breakage. The fact that breakage oe- 
curred during a restowing of cargo does not deprive 
the carrier of the benefit of a general exception as 
to breakage.?® 

Whether loss can properly be classified as ‘‘break- 
age” within exceptions will depend upon the partic- 
ular circumstances involved.*® 


[§ 628] (7) Care and Custody of Cargo. Subject 


023, 9 Ben. 354; Corn Products Refin- 
ing /Co.'v. Norton; --236 NYS) (7005 
Glengoil SS. Co. v. Pilkington, 28 Can. 
8.5 C.! 146; 


[a] Where breakage is natural re- 
sult of bad stowage, a specific excep- 
tion as to loss by breakage will not 
relieve the carrier from liability. The 
Matilde Peirce, 32 F. (2d) 688 [rev 


84 Or. 15, 24, 163 P 831, 164 P 189. 


Unavoidable or inevitable accident 
see infra § 697. 


12. Crosby v. Fitch, 12 Conn. 410, 
31 AmD 745; Stephens, etc., Transp. 
Co. v. Tuckerman, 33 N. J. L. 543. 


[a] Where loss occasioned by 
sinking in storm at sea the exceptions 
relative to ‘dangers of the sea’ will 
be construed as synonymous with “act 
of God,’ so that to secure exemption 
it must appear that the storm was of 
overwhelming power or force. Ste- 
phens, etc., Transp. Co. v. Tuckerman, 
33..N. J. 1, 643. 


13. Cook v. Southeastern Lime, 
ete., Co., 146 Fed. 101. 


14. The Angelo Toso, 278 Fed. 212. 


{a] Damage by freezing while in 
Halifax as port of distress to make 
repairs necessitated by crippling of 
vessel in heavy. storms is within the 
protection of exceptions as to “any 
loss or damage beyond his control.” 
The Angelo Toso, 278 Fed. 212. 


15. Ciampa v. British India Steam 
INaw.tCost [L905 Ia2FKe: BETA: 
[a] Sailing with foul bill of health 


which will necessarily result in sul- 
phurous fumigation under preéxist- 
ing regulations at a port of call pre- 
cludes exemption from liability for 
damage to lemons injured by sulphur, 
the cause of loss not being within ex- 
ception as to “any circumstances be- 
yond the shipowner’s control.” Ciam- 
pa v. British India Steam Nay. Co., 
[1915] 2 K, B. 774. 


16. 


17. Ciampa v. British India Steam 
Nav. Co: utd.) [Lodi oka, wey 7a 


18. Dunn v. Bucknall, [1902] 2 K. 
B. 614. 


King’s enemies see infra § 651. | 


Y. 71, 36 AmR 579 [rev 14 Hun 100]. 


[a] Purser.—Under a _ stipulation 
exempting the carrier from liability 
for loss from “barratry of master or 
mariners,” the term “barratry” in- 
cludes theft by the crew, and the pur- 
ser is a mariner for whose barratry 
exemption will be granted. Spinetti 
v. Atlas SS. Co., 80 N. Y. 71, 36 AmR 
579 [rev 14 Hun 100]. 


Specific exemption as to “theft” see 
infra § 695. 


23. Putman v. The Manitoba, 104 
Fed. 144. 


[a] Such as leaving port open aft- 
er attempt at barratry not in fact ac- 
complished, injury resulting from en- 
try of sea water and not from any 
actual theft. Putman v. The Mani- 
toba, 104 Fed. 145. 


24 As sea peril see infra § 667. 


25. The Isla de Panay, 292 Fed. 723 
[certiorari granted 263 U. S. 697, 44 
SCt.133, 68 L. ed. 512, and aff 267 U. 
S. 260, 45 SCt 269, 69 L. ed. 603]; The 
Poznan, 276 Fed. 418; The Lennox, 90 
Fed. 308. 


26. The Henry B. Hyde, 90 Fed. 
114, 32 CCA 534 [aff 82 Fed. 681]; The 
Jefferson, 31 Fed. 489. 


[a] Shipper takes risk of breakage 
from whatever cause unless the ves- 
sel’s negligence is shown by affirma- 
tive proof to have caused the damage. 
The Lennox, 90 Fed. 308. 


27. The Matilde Peirce, 32 F. (2a) 
688 [rev 29 F. (2d) 7941: The Mil- 
waukee Bridge, 15 F. (2d) 249 [aff 26 
F. (2d) 327]; The Arpillao, 270 Fed. 
426 [certiorari den sub nom. Jose Tay- 
as’ Sons Co. v. Pompeian Co., 255 U. 
S. 574, 41 SCt 377, 65 L. ed. 7931; The 
Skipton Castle, 243 Fed. 528, 156 CCA 
221, The Delhi, 7 F. Cas! No..3,770, 4 


Ben. 345; The Colon, 6 F. Cas. No. 3,-- 


For later cases, developments and changes in the law see Annotations, 


29 F. (2a) 794]. 


[b] Negligence not shown.—The 
Isla de Panay, 292 Fed. 723 [certiorari 
granted 263 U. S. 697, 44 SCt 133, 68 
L. ed. 512, and aff 267 U. S. 260, 45 SCt 
269, 69 L. ed. 603]. 5 


[ec] In England, under express 
contractual provision to such effect, 
the carrier may be exempt from loss 
by breakage resulting from its neg- 
ligence. Marriott v. Houlder Line, 
std. [LOL Tar Kee eat 


28. The Milwaukee Bridge, 15 F. 
(2d) 249 [aff 26 F. (2d) 327] (recog- 
nizing rule). 

29. Marriott v. Houlder Line, Ltd., 
[YORI KB 72% 


[a] Restowage of goods is con- 
templated by parties, with respect to 
any general cargo ship, does not con- 
stitute a breach of contract by the 
carrier, and does not deprive it of the 
benefit of an exemption clause re- 
specting breakage. Marriott v. Houl- 
der Line, Ltd., [1917] 1K. B. 72. 


80. See cases infra this note, 


_ [a] Held “breakage.”—(1) Smash- 
ing of wine bottles. The Solveig, 217 
Fed. 805. (2) Where the outer pack- 
ages of bunches of firecrackers were 
broken, but the firecrackers them- 
selves were unbroken, the loss was 
not due to “insufficiency of packages” 
so as to throw the burden on the car- 
rier, but was due to “breakage” with- 
in a contract exception so as to throw 
the burden of proving negligence on 
the shipper. The Lennox, 90 Fed. 308. 


(b] Held not “breakage.”—(1) 
Staining of labels. The Solveig, 217 
Fed. 805. (2) Unexplained loss of 


fruit from boxes. The Bellona, 3 F. 
Cas. No. 1,277, 4 Ben. 503. (3) War- 
page. Bronstein v. Societa Anonima 
Co-Op. Fra Lavoratori Del Mare, 25 
EY (2a) 122. 


same title and section number, 


§§ 628-634] 


to regulations affecting stipulations as to its own 
negligence,*1 a carrier may exempt itself from lia- 
bility for loss resulting from improper care and 
custody of cargo.?? 


Exceptions permitting deck stowage of cargo are 
valid in the absence of contrary statute;3? and 
have been held valid under the Harter Act24 Un- 
der an exception permitting deck stowage, injury 
proximately resulting from the cargo’s being on deck 
comes within the clause so as to exempt the carrier 
from liability.3* 


[§ 629] (8) Cargo Changing Character. Under 
an exception granting exemption as to loss occa- 
sioned by the cargo’s “change of character,” fusing 
together of bags of quebracho extract during trans- 
it constitutes a change of character.*® 


[§ 630] (9) Civil Commotion and Disturbance. 

xceptions as to “civil commotion” and “disturb- 
ance” are substantially as to the same thing,?? and 
if there is any difference, each refers to political 
and not to economic disorders.*§ 


[§ 631] (10) Collision.2® The courts have upheld 
the validity of exceptions as to collision.4® Excep- 
tions as to “collision” ordinarily include all colli- 
sions not caused by negligence of the carrier claim- 
ing exemption.4! Under different contracts the ex- 
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ception has been construed as including*? or ex- 
cluding*® a collision caused by negligence of the 
carrier. 

[§ 632] (11) Damage Caused by Other Goods.*4 
Under -exceptions relieving the carrier from liability 
for “damage caused by other goods,” exemption will 
be denied where it appears that negligent stowage 
was the proximate cause of loss.45 


[§ 633] (12) Dangerous Character of Cargo. Un- 
der exceptions relieving the carrier from liability 
for damage arising from “dangerous goods shipped 
without full disclosure of their nature,” exemption 
for loss will be denied where it appears either that 
a full disclosure was in fact made,*® or that the 
goods shipped were not of a “dangerous” charac- 
ter.47 . 


[§ 634] (13) Dangers of Lakes and Lake Navi- 
gation.*® Exceptions relating to “dangers of lake 
navigation” embrace all ordinary perils which at- 
tend navigation upon the lakes,*® including those 
which arise from shallowness of waters at the en- 
trance of harbors formed from them;*° -but negli- 
gence of the carrier contributing to the loss will 
deprive it of the benefit of such exceptions.*+ 


“Dangers of seas’°? compared. As applied to 
inland navigation, exceptions as to “dangers of the 


The Carriso,; not exempt the owners from liability 


31. See supra §§ 604, 605. 279, 280 [aff sub nom. 
32. The Portuguese Prince, 209 
Fed. 995; Bonura v. United Fruit Co., 


162 La. 53, 110 S 86; Bond v. Federal 
Steam Nav. Co., 21 T. L. R..438 [aff 
J2ee. mR. 685 i>. Glengoil SSiiCo- v. 
Pilkington, 28 Can. S. C. 146; Trainor 
v. Black Diamond SS. Co., 16 Can. S. 
Cc. 156. But see The Orcadian, 116 
Fed. 930 (holding that a shipowner is 
not relieved from liability for injury 
to goods caused by improper stowage 
by a limitation of liability in the bill 
of lading declaring that the vessel 
shall not be answerable for damage 
caused by any act or omission, negli- 
gence, malfeasance, default, or error 
of judgment of the stevedores or 
other persons in the service of the 
shipowners, improper stowage, wheth- 
er due to carelessness or a mistake in 
judgment on the part of the steve- 
dores, being a fault in improperly 
loading the cargo for which the vessel 
is liable). 


[a] Bad stowage permissible sub- 
ject of exception. Bond v. Federal 
Steam Nav. Co., 21 T. L. R. 438 [aff 
2a ReTG HS OSb Tt 


[b] Stipulation for delivery from 
ship’s side held valid. Bonura v. 
United Fruit Co., 162 La. 53, 110 S 86. 


[c] Substituted delivery.—The pro- 
vision of Harter Act making it unlaw- 
ful to insert’in a bill of lading any 
words whereby the obligations of the 
master ‘‘to carefully handle and stow 
eargo and to care for and properly de- 
liver same shall in any wise be les- 
sened, weakened, or avoided” does not 
make improper a substituted delivery 
in accordance with long-established 
custom, nor render void a provision in 
a bill of lading authorizing delivery 
on a quay or into lighters, and pro- 
viding that the goods shall “remain 
at consignee’s risk and expense imme- 
diately after being placed into light- 
ers or on the quay.” The Portuguese 
Prince, 209 Fed. 995. 


33. ‘The Carriso, 27 FF. (2d) 1015 
[aff sub nom. Davidson v. Flood Bros., 
30 F. (2d) 279 (certiorari den 279 U. 
S. 8538, 49 SCt 348, 72 L. ed. 996)]. 


34. Davidson v. Flood, 30 F, (2d) 


27 F. (2d) 1015, and certiorari den 279 
USS. 858; 49 SCt 348)°73" iy ede 996] 


“In terms, at least, the Harter Act 
does not prohibit such a stipulation, 
and ‘stipulations not covered by the 
terms of the.statute, which were valid 
under American law before the act, 
are unaffected by it.’ Hughes, Ad- 
miralty (2d Ed.) p. 9.” Davidson v. 
Flood, supra. 


[a] Deck stowage of cork board 
not negligence per se.—Davidson v. 
Flood, 30 F. (2d) 279 [aff sub nom. 
The Carriso, 27 F. (2d) 1015, and cer- 
tiorari den 279 U. S. 853, 49 SCt 348, 
73 L. ed. 996]. 

35. The Carriso, 27.F. (2d). 1015 
[aff sub nom, Davidson v. Flood, 30 
F. (2d) 279 (certiorari den 279 U. S. 
853, 49 SCt 348, 72 L. ed. 996)]. 

36. Monnier v. U.S., 16 F. (2d) 812 
[aff 16 F. (2d) 815]. 


37. The Poznan, 276 Fed. 418. 
38. The Poznan, supra. 
39. As: 


Danger of river see infra § 636 text 
and notes 65-68. 
Peril of sea see infra § 668. 


40. The Victory, 168 U. S. 410, 18 
Sct 149, 42 L. ed. 519; Burroughs v. 
Norwich, ete., R. Co., 100 Mass. 26; 1 
AmR 78. 


41. The Jay St. Terminal No. 3, 
281 Fed. 279 [aff 281 Fed. 275]; Char- 
tered Mercantile Bank. v. Netherlands 
India Steam Nav. Co., 10 Q. B. D. 521. 


42. Chartered Mercantile Bank v. 
Netherlands India Steam Nav. Co., su- 
pra (where, however, recovery was 
permitted on theory of tort). 


43. The |Britannic, 39 Fed. 395 
(holding that exceptions in the bills 
of lading of damage “by collision 
SUT even when occasioned by neg- 
ligence of the master or other serv- 
ants of the shipowners” apply only 
to negligence of the master or ship- 
owners’ servants connected with the 
vessel on which the goods were 
shipped, or with the performance of 
the contract of transportation, and do 


for the negligence of another ship be- 
longing to the same owners by which 
the goods were damaged). 


44, Taint from other goods see in- 
fra § 694. 
ie The C. Lopez y Lopez, 297 Fed. 
46. The Zulia, 235 Fed. 433. 
47. The Zulia, supra. 


[a] Ordinary steel shaft inclosed 
in wooden box does not come under 
the head of ‘dangerous goods” so as 
to exempt the carrier from loss re- 
sulting when the shaft slipped from 
its sling while being loaded and made 
a hole in the ship’s bottom, causing 
it to sink. The Zulia, 235 Fed. 433.. 


48. Dangers or perils of: 
River see infra §§ 635, 636. 
Roads see infra § 637. 

Sea see infra §§ 660-687. 


49. Western Transp. Co. v. Down- 
er, 11 Wall. (U..S.) 129, 20 L. ed. 160; 
Insurance Co. of North America v. 
Lake Brie, etc), R. Co., 152 Ind2'333; 
53 NE 382. 

{a] “Dangers of Lake Ontario.”— 
Fairchild v. Slocum, 19 Wend. (N,. Y.) 
329 [aft -7 Hill 292]. 

50. Western Transp. Co. v. Downer, 
11 Wall. (U. S.) 129, 20 L. ed. 160; In- 
surance Co. of North America v. Lake 
Wrie, ete., R. Co., 152 Ind. 333, 53 NH 
382. 

51. The Portsmouth, 9 Wall. (€U. 
S.) 682, 19 L. ed. 754; Fairchild v. 
Slocum, 19 Wend. (N. Y.) 329 [aff 7 
Hill 292]. 

[a] Entering port on foggy night. 
—The Portsmouth, 9 Wall. (U. S.) 
682, 19 L. ed. 754. 

{b] Want of ordinary care.—An 
exception of “the dangers on the 
lake,” in a contract to convey goods 
from New York to Ogdensburg, does 
not exempt the carrier from liability 
for loss happening through want of 
ordinary care. Fairchild v. Slocum, 
19 Wend. (N. Y.) 329 [aff 7 Hill 292]. 


52. Generally see infra § 661 et 
sed. 
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ny ” 
seas” and as to “dangers of the lakes and rivers 
have been held identical in meaning.’ 


[§ 635] (14) Dangers of Rivers** and River Nav- 
igation—(a) In General. Exceptions as to dangers 
or perils of the river and of river navigation have 
the effect of exempting the carrier as to losses aris- 
ing from accidents caused by natural dangers’® pe- 
culiar to the element of water,®® and from accidents 
peculiar to the river®’ even though resulting from 
the interposition of human agency.°* Exemption 
under such exceptions is ordinarily confined to loss 
resulting from inevitable accident®® or irresistible 
force,®® and dangers such as cannot be guarded 
against by human skill or foresight.°* Losses due 
to negligence of the carrier are not within the con- 
templation of such exceptions.°®* 

Phrases compared. In so far as there may be 
any distinetion between ‘dangers of the river” and 
“dangers of the river navigation,” the latter phrase 
is of larger import.%? 

[§ 636] (b) Particular Risks as Constituting 
Dangers of Rivers and Navigation Thereon. Colli- 
sion®* occurring without negligence of the carrier 
is within the protection of exceptions as to “dan- 
gers of the river,”®*> “dangers of the river naviga- 


. Harrison v. Hixson, 4 Blackf. 66. 
(tha) 226. eon oO! Amb 627, sGrant (sol, 
54 Dangers or perils of: 67. C 
Lakes see supra § 634. 587, 46 AmD 558. 
68. Van Horn 


Roads see infra § 637. 


Sea see infra §§ 660-687. Sle Anion 23F 
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Hays v. Kennedy, 


Whitesides v. Thurlkill, 20 Miss. 599, 


[$§ 634-636 


tion,”®° or “unavoidable accidents and dangers of 
the river;”°7 but a collision resulting from negli- 
gence of the carrier is not within the contemplation 
of such exceptions.°* 

Fire.°® Under exceptions as to dangers’® or per- 
ils™1 of the river, exemption has been denied for 
loss resulting from fire, although other authority 
construing exceptions as to “dangers of the river” 
has held fire loss within the exception by usage.*? 


Hidden obstructions. Under exceptions as to dan- 
gers of the river or of river navigation, exemption 
has been granted where, despite exercise of due 
care, damage to cargo resulted from the ship’s strik- 
ing a hidden obstruction;’? but to make the excep- 
tion available it must appear that the master used 
reasonable caution,’* and where negligence is shown 
exemption will be denied.*® In determining whether 
there was negligence excluding the exception, the 
rule that imputes negligence to the master of a ship 
at sea that strikes a known and charted natural ob- 
struction’® has been held inapplicable to navigation 
upon rivers,’? and it has been said that each case 
must be governed by its own circumstances.*§ 


Low water is not within exceptions as to dangers 
of the river and navigation thereon.‘? 
water shortly before ship came along 


and struck it. Hibernia Ins. Co. v. St. 
Louis, ete. Transp: Co), 120. ULeS. 166, 


41 Pa. 378, 


Van Horn v. Taylor, 4 Ta. Aon 7 SCt 850,130.) .ed sees be auras 


478, 5 McCrary 397]. 
[f] Unknown and concealed ob- 


struction.—Hostetter v. Gray, 11 Fed. 
LUO [afin sts Us iSres Oy tite Set ie ae eee 


Taylor, supra; 


& Elon ae Ieee saa Entehers. 3 Ntcw. 69. As peril of sea see infra § 672. | ed. 568]. 
G a : ae 4 Specific exception as to fire see in- 74. Turney v. Wilson, 7 Yerg. 
Be errr ar pepe che ames ea EB (Tenn.) 340, 27 AmD 515;' Gordon Vv. 
f 70. Gilmore v. Carman, 9 Miss. 279, Buchanan, 5 Yerg. (Tenn.) 71. 


Mo.—Hill v. Sturgeon, 35 Mo. 212, 
213, 86 Am 149; Hill v. Sturgeon, 28 
Mo. 323, 327 [cit Coggs v. Bernard, 1 
Smith Lead. Cas. 270 note]. 


N. C.—Williams v. Branson, 5 N. 
C. 417, 419, 4 AmD 562. 

Pa.—Hayes v. Kennedy, 2 Pittsb. 
262. 

56. Sampson v. Gazzam, 6 Port. 
(Ala.) 123, 30 AmD 578. 

57. Neal v. Saunderson, 10 Miss. 
572, 41 AmD 609; Hayes v. Kennedy, 
Pay VEMGLES IO, KG StL) PAE 

58. Whitesides v. Thurlkil], 20 


Miss. 599, 51 AmD 128; Hayes v. Ken- 
nedy, 2 Pittsb. (Pa.) 262. 


59. The Northern Belle, 18 F. Cas. 
No. 10,319, 1 Biss. 529. 


60. The Northern Belle, supra. 


61. Hill v. Sturgeon, 28 Mo. 323; 
Turney v. Wilson, 7 Yerg. (Tenn.) 340, 
24) Amp 5153) Johnson sv.) Mriar, 74 
Yerg. (Tenn.) 48, 26 AmD 215. 


62. The Northern Belle, 18 F. Cas. 
No. 10,319, 1° Biss. 529: Williams v. 
Branson, 5 N. C. 417, 4 AmD 562. 


[a] Attempting to pass dangerous 
bend.—Williams v. Branson, 5 N. C, 
417, 419, 4 AmD 562. 


63. Hayes v. Kennedy, 2 Pittsb. 
(Pa.) 262. 


As peril of sea see infra § 668. 


64. Specific exception as to col- 
lision see supra § 631. 


65. Jones v. Pitcher, 3 Stew. & P. 
(Ala.) 135, 176, 24 AmD 716; White- 
sides v. Thurlkill, 20 Miss. 599, 51 
AmD 128. 


40 AmD 96. 


[a] Fire “is not a danger which 
proceeds from, or is peculiar to the 
river.’’—Gilmore v. Carman, 9 Miss. 
279, 305, 40 AmD 96. 


7i. Garrison v. Memphis Ins. Co., 
19 How. (U. 8S.) 312,15 L. ed; 656. 


72. Boon v. Steamboat Belfast, 40 
Ala. 184, 88 AmD 761; McClure v. 
Cox, 32 Ala. 617, 70 AmD 552; Hibler 
v. McCartney, 31 Ala. 501; Bzell v. 
English, 6 Port. (Ala.) 311; Sampson 
Y- oaezam, 6 Port. (Ala.) 123, 30 AmD 
01d. 


Evidence of usage as admissible to 
explain meaning of exceptions see in- 
fra § 817 text and notes 31-36. 


73. Hibernia Ins. Co. v. St. Louis, 
ete., Transp; (Co.,7120' WeS: 166) TeSGe 
550, 30 L. ed. 621 [aff 17 Fed. 478, 5 
McCrary 397]; Hostetter v. Gray, 11 
Med, 179) [att Ts 7ougoe sO ds SC pans 
LL. ed. 568]; The Mavorite, 8 EY Cas: 
No. 4,697, 2 Biss. 502; Turney v. Wil- 
son, 7 Yerg. (Tenn.) 340, 27 AmD 515; 
age v. Buchanan, 5 Yerg. (Tenn.) 


[a] Concealed rocks, logs, and 
sawyers.—Turney vy. Wilson, 7 Yerg. 
(Tenn.) 340, 27 AmD 515. 


{b] Sand reef recently formed in 
river channel. Hibernia Ins. Co. v. 
Sty Louis’ ete, iransp. Com 1200, So 
L6G, T2SCt 5p0; 0s ede ole Parte iz 
Fed. 478, 5 McCrary 397]. 


[ec] Stump.—Redpath vy. Vaughan, 
H2e BALD Ss CN AYs 489" 


{d] Sunken log.—The Favorite, 8 
EF. Cas. No. 4,697, 2 Biss. 502. 


{e] Tree which had fallen under 


For later cases, developments and changes in the law see Annotations, 


[a] I¥ master knows of new ob- 
struction before an injury is caused 
by it he must use increased caution 
and if he could by any means have re- 
moved it he will be chargeable. 
Turney v. Wilson, 7 Yerg. (Tenn.) 340, 
27 AmD 515; Gordon v. Buchanan, 5 
Meron. (len )auGire 


75. The Northern Belle, 18 F. Cas. 
No. 10,319, 1 Biss: 529; Costigan. v. 
Michael Transp. Co., 38 Mo. A. 219. 


[a] Snag which is well known to 
persons whose business it is to navi- 
gate a river is not such a danger of 
navigation, within the exception in a 
bill of lading, as will exempt a com- 
mon carrier on such river from liabil- 
ity for the loss of goods occasioned 
thereby. Costigan v. Michael Transp. 
C6.,. 98 EVLO. CAS 298 . 


[b] Stranding on sand bar through 
poor seanianship.—The Northern 
ee 13 Wy Caste News l0,. 319. 1 SBass 
oO . 


76. See supra § 587. 


77. Collier v. Valentine, 11 Mo. 299, 
309, 49 AmD 81, 87. See Whitesides 
v. Russell, 8 Watts & S. (Pa.) 44 
(holding that where a steamboat ona 
river ran upon a stone and knocked a 
hole in her bottom, the carrier was not 
discharged from liability by virtue of 
the clause in the bill of lading, but in 
order to relieve himself from respon- 
sibility it was incumbent on him to 
prove that due diligence and proper 
skill were used to avoid the accident, 
and that it was unavoidable). 


78. Collier vy. Valentine, 11 Mo. 299, 
49 AmD 81. 


79. The Northern Belle, 18 F. Cas. 


same title and section number, 


§§ 636-641] 


Robbery is not a “danger of the river.”8° 


[§ 637] (15) Dangers of Roads.’ 
to “dangers of the roads,” as used in connection with 
maritime transportation, refer to dangers incident 
to marine roads in which vessels lie at anchor.*2 


[§ 638] (16) Decay.’ 


the benefit of the exception.®® 
[§ 639] (17) Delay.°° 


No. 10,319, 1 Biss. 529; Mahon vy. The 


Olivera pranch. ss tua. SAnn: OT 
Hatchett v. The Compromise, 12 La. 
Ann. 783, 68 AmD 782; -Cowley v. 
Davidson, 13 Minn. 92. 


[a] Channel and bar rendered dan- 
gerous.—Where a vessel is_ well ac- 
quainted with the danger of a chan- 
nel and bar at low water, and she is 
sunk and her cargo injured while tow- 
ing two barges around a point where 
such channel is narrow and the water 
shallow, she is liable for the injury 
to cargo. The Northern Belle, 18 Fed. 
Cas. No. 10,319, 1 Biss. 529. 


©. Boon vy. Steamboat Belfast, 40 
ie 184, 88 AmD 761. 


Piracy or theft as peril of sea see 
infra § 6 

Specific exceptions as to: 

Barratry see supra § 626. 
Theft see infra § 695. 

81. Dangers or perils of: 
Lakes see supra § 634. 
Rivers see supra §§ 635, 636, 
Sea see infra §§ 660-687. 

82. De Rothschild v. Royal Mail 
Steam Packet Co., 7 Exch. 734, 743, 21 
L. J. Exch. 273. 

83. As sea peril see infra § 669. 

84. Pan-American Hide Co. v. Nip- 


pon Yusen (Kabushiki) Kaisha, 13 F 
(2a) 871. 

85. Pan-American Hide Co., Ine. v. 
Nippon Yusen (Kabushiki) Kaisha, 
supra. 

{a] Putrefaction of hides is liter- 
ally “decay.” Pan-American Hide Co. 
v. Nippon Yusen (Kabushiki) Kaisha, 
HSE E20) 382 


86. The Solveig, 217 Fed. 805; The 
Bohemia, 38 Fed. 756. 

[a] Potatoes.—The Bohemia, 38 
Red. 756: 


[b] Straw wrappers.—The Solveig, 
217 Fed. 805. 


S7.. The Anna, 223 Med. 5585 The 
Collenberg, 1 Black (U. S.) 170, 17 L. 
ed. 89; De Bruns v. Lawrence, 7 F. 
Cas, No. S716. LS Howblr CN. ¥.) Lai 
Lafi 15) Cas. No. 8,139 (aff 1 Black 
TOF Ale eds, oo) A. 


88. Pan-American Hide Co, v. Nip- 
pon Yusen (Kabushiki) Kaisha, 13 F 
(2a) 871. 

[a] Sea water causing putrefac- 
tion of hides. Pan-American Hide Co. 
vy. Nippon Yusen (Kabushiki) Kaisha, 


Exceptions as to “decay” 
operate to relieve the carrier from liability for loss 
resulting from bacterial action,** such as putrefac- 
tion’ or rot,°® whether the cause thereof is inher- 
ent in the cargo damaged‘? or results from its ex- 
posure to some outside agency;** but negligence of 
the carrier contributing to the loss deprives it of 


Stipulations expressly re- 
lieving the carrier with respect to loss resulting 
from delay are valid where reasonable in charac. 
ter,?+ and will exempt it from lability for damage 
resulting from delays within their contemplation ;%? 
but a carrier cannot by contract relieve itself from 


SHIPPING 


Exceptions as 


exposing her to 


13 F. (2d) 871. 


89. The Vallescura, 43 F. (2d) 247; 
The Skipton Castle, 243 Fed. 523, 156 
CCA 221; The Anna, 223 Fed. 558. 


_ 20. Delay resulting from force ma- 
jeure see infra § 642. 


Deviation and delay generally: 
Delay see infra §§ 779-784. 
Deviation see infra §§$ 751-778. 


91. Dietrich v. U. S. Shipping Bd. 
Poe ner Fleet Corp., 9 F. (2d) 733, 
(42. 


92. American Steel Co. v. Trans- 
marine Corp., 36 F. (2d) 246; Dietrich 
v. U. S. Shipping Bd. Pmergency Fleet 
Corp. 9 B20) e133 i423 "Dhe Citta di 
Messina, 169 Fed. 472. 


93. U.S. Shipping Bd. Emergency 
Fleet Corp. v. Texas Star Flour Mills, 
U2 Vi. (C2d)i9: 


[a] Carrier of perishable freigyht 
fails in its proper care by reasonably 
avoidable delay in movement, and 
could not by contract obtain relief 
from liability for loss or damage from 
such fault or failure. U. S. Shipping 
Bd. Emergency Fleet Corp. v. Texas 
Star Flour Mills, 12 F. (2d) 9. 


94. Specific exceptions as to: 
Frost see infra § 648. 
Heat see infra § 644. 

95. +. Mionnier'v, U.S., 16 FF. €2d) 812 
[aff 16 B. (2d) 815]. 


[a] Crossing equator in tempera- 
ture of one hundred degrees to dam- 
age of quebracho extract. Monnier v. 
Un Ss VerRe (2a) $12) liaft V6rh (2a) 
815]. ‘ 


96. 
B. 325, 


Furness v. Vipond, 25 Que. K. 
31 DomLR 635 

[a] Freezing of lemons.—Furness, 
Withy & Co., Ltd. v. Vipond, 25 Que. 
1k, IBS BAG, 31 DomLR 635. 


97. The Aline, 25 Fed. 562, 568, 23 
Blatchf. 335. 


“<‘Mffect of climate’ means 
the effect of climate in the passage of 
the vessel from a tropical climate 
northward, or vice versa, during the 
voyage, in its action on cargo in the 
vessel.”’ The Aline, Supra. 


98. The Aline, supra. 


[a] Unnecessarily landing oranges 
on cold day instead of waiting for 
warmer weather reasonably to be an- 
ticipated. The Aline, 25 Fed. 562, 23 
Blatehf, 335. 


99. Furness, Withy & Co., Ltd. v. 
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the consequences of unreasonable delay in the move- 
ment of cargo.?? 


[§ 640] (18) Effect of Climate.?+ 
to effect of climate operate to relieve the carrier 
from liability for damage to cargo resulting from 
its inevitable exposure to natural and excessive 
heat,°®® cold,°® or change in temperature during the 
course of the voyage,?* but will not exempt the 
carrier as to damage resulting from its negligence,?*® 
unless negligence tins been made the subject of a 
valid exception, we 


[§ 641] (19) Fire.t 
lidity of stipulations exempting the carrier from 
hability for damage by fire;? 
are unavailable where the carrier’s negligence con- 
tributed to the fire loss,? as in the case of negligence 
inherent in the faulty construction of the ship, 


Exceptions as 


Courts have upheld the va- 
but such exceptions 
The term “fire,” 


fire hazards.* as 


used in an exemption clause means any fire,® and is 


Vipond, 25 Que K. B. 325, 31 DomLR 
635. 


1. <As: 
Danger of river see supra § 636. 
Peril of sea see infra § 672. 


2. Constable v. National SS. Co., 
L154 Ue. OL 4 SCO i CAs cmlaaeneas 
903 [aff 29 Fed. 184]; Scott v. Balti- 
more, etc., Steam-Boat Co., 19 Fed. 56; 
Canby v. Merchants’, etc., Transp. Co., 
16 Ga. A. 362, 85 SE 361. 


[a] After unloading.—Where a 
steamship company provides a wharf 
with a covered warehouse into which 
cargo is discharged, and the time and 
place of discharge are easily ascer- 
tainable by consignees, an exemption 
in its bills of lading from liability 
for fire happening after unloading is 
reasonable and valid. Constable v. 
National SS. Co.,.154 U.S. 51, 24° SCt 
1062, 38 L. ed. 903 [aff 29 Fed. 184]. 


[b] Interstate carrier by water 
may by contract exempt itself from 
liability for.loss of shipment by fire, 
where the fire or the loss is not 
caused by its negligence. Canby v. 
Merchants’, etec., Transp. Co., 16 Ga. 
A. 362, 85 SE 3861. 


ce yrey v. Mobile Trade Co., 55 
Ala. 387, 398, 28 AmR 729; Hunter v. 
Schooner Morning Star, 1 Newfoundl. 
239. 

[a] Violation of passenger regula- 
tions.—The failure of a steamboat 
carrying passengers and freight on an 
inland river to have the cotton on its 
decks covered to prevent its taking 
fire from sparks, as required by the 
Passenger Act (14 U. 8S. St. at L.p 
227), is negligence, and renders the 
garrier liable for a loss by fire, even 
though the bill of lading excepts 
“dangers of fire.’ Grey v. Mobile 
Trade Co., 55 Ala. 387, 28 AmR 729. 


4 Vlunter v. Schooner The Morn- 
ing Star, 1 Newfoundl. 239. 


[a] Chimney in hold with insuf- 
ficient insulation from buikhead.— 
Hunter v. Schooner Morning Star, 1 
Newfoundl. 239. 


[b] Appliances need not be “fool 
proof” to comply with contractual 
stipulations that the ship must be 
seaworthy before exceptions shall ap- 
ply. Virginia Carolina Chemical Co. 
vy. (Norfolk, etc., Shipping) Co.,, “12 
Aspin. 233 [app dism [1912] 1 K. B. 
229]. 


5. Swindler v. Hilliard, 31 8S. C. L. 
286, 45 AmD 732. 
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not confined to a fire originating in the ship’s fur- 
nace. Exceptions as to loss from damage by fire 
ordinarily include not only fire loss occurring aboard 
ship,” but also fire loss occurring on the wharf while 
the goods are under the control of the carrier,* and 
the shipowner may be exempt as a party in posses- 
sion even if not technically a carrier at the time of 
fire.® 

‘Dangers of fire” and “unavoidable accidents of 
fire,” as used in contractual exceptions, have been 
construed as identical in meaning.’° 


Exceptions as to damages “by fire . . . on the 
rivers and sea” cover only such fire loss as occurs 
on the water.+1 


Partial land carriage of goods will not preclude 


application of exceptions as to fire loss while the. 


goods are in the possession of a water carrier.*? 


[§ 642] (20) Force Majeure. Exceptions as to 
force majeure operate to relieve the carrier from 
liability for loss resulting from forcible seizure of 
the ship by eaptors,t* or from her being forced to 
seek a port of distress by some casualty occurring 
during the voyage;'* but under exceptions excusing 
delay where resulting from force majeure, a ship 
foreed to deviate to secure bunker coal because she 
left port with an insufficient supply cannot secure 
exemption from lability for loss.*® 


[§ 643] (21) Frost.1° Under specific exceptions 
as to “frost” the carrier will be exempted from lia- 


6 Swindler v. Hilliard, supra. 


7. Scott v. Baltimore, etc., Steam- 
Boat Co., 19 Fed. 56. 


8 Scott v. Baltimore, ete., Steam-|to the 
Boat Co., supra; 
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lading providing that, “if all or any : 
part of said property is carried by | 812 [aff 16 F. (2d) 815]; Mendelsohn 
water over any part of said route,’| v. The Louisiana, 17 F. Cas. No. 9,421, 
such water carriage should be subject|3 Woods 46 (holding that damage, 
that the 
Jennings v. Clyde] should not be liable for damage from] shipped by an iron steamer from Liv- 


condition 


[§§ 641-647 


bility for damage arising from the freezing of cargo 
without its negligence.*? 


[§ 644] (22) Heat or Heating.+® Contractual 
stipulations exempting the carrier from hability for 
loss arising from heat!® or heating?® have been held 
valid, and the two words have been construed as 
synonymous.?+ Under exceptions relating to “heat,” 
exemption has been granted for damage arising from 
climatic heat.22. Exceptions as to heat have been 
construed as excluding spontaneous combustion of 
cargo and as referring to extraneous heat, such as 
heat from the engine room.?* 


[§ 645] (23) Ice.24 Under exceptions excusing 
nondelivery if the port of destination is “inaccessi- 
ble on account of ice,” to entitle the carrier to the 
exemption it must appear that the port was inac- 
cessible in a commercial sense,?° and exemption has 
been denied where the ice conditions prevented en- 
trance only for a few days.”°® 

[§ 646] (24) Inherent Vice and Deterioration of 
Cargo.27 The carrier’s culpable negligence will de- 
prive it of the benefits of exceptions as to inherent 
vice,?® inherent deterioration,?® or “deterioration in 
quality,”°° of cargo. 

[§ 647] (25) Insufficiency of Packages and Wrap- 
pers. Exceptions as to insufficiency of packages or 
wrappers operate to relieve the carrier from liability 
resulting wholly from such causes,*? but ordinarily 
will not exempt it as to loss contributorily arising 
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carrier | from humidity of the hold, to soda 


SS. Co., 148 App. Div. 615, 133 NYS] fire, the fact that the goods were] erpool to New Orleans, and transport- 


298 [aff 210 N. Y. 570, 104 NE 1132]. 


[a] Goods awaiting transporta- 
tion.— Scott v. Baltimore, etc., Steam- 
Boat Co., 19 Fed. 56. 


befcre delivery or notice to consignee. | session. 


{aff 210 N. Y. 571, 104 NE 1141]; Jen-| 1141]. 
nings v. Clyde SS. Co., 148 App. Div. 
CLEMIsS NYS 298 ofatii2L00INS YY. 5:70; 
104 NE 1132]. 


9. Jennings v. 
supra. 


20 RnR L535 


Cor 14. 


Clyde SS. 
supra. 


13. Yrazu _v. Astral Shipping Co., 25. 


Yrazu_y. Astral Shipping Co., 26. SS. Knutsford, Ltd. v. 


transported a part of the route by|ed through the gulf in the warm 
railroad before being loaded on ship-} weather of early spring is within the 
board would not prevent the applica- | exceptions in the bill of lading of heat 
tion of the exemption from liability | and sweating). A 

in case the goods were destroyed by 
{[b] After delivery upon wharf but] fire while in the water carrier’s pos- 
Sea Coast Lumber Co. v. 
—Sea Coast Lumber Co. v. Clyde SS.| Clyde SS. Co., 148 App. Div. 622, 133 23. 
Co., 148 App. Div. 622, 183 NYS 303| NYS 303 [aff 210 N. .Y. 571, 104 NE 24, 


Specific exemption as to “effect of 
climate” see supra § 640. 


The Pearlmoor, [1904] P. 286. 


bier As peril of sea see infra § 
SS. Knutsford,) ta. ov. Till 
manns, [1908] A. C. 406. 


Till- 
manns, supra. 


[a] Rule applied—Where the bill 15. Yrazu v, Astral Shipping Co., 27. Specific exceptions as to live- 
of lading provided that any water | Supra. stock or other perishable cargo see 
carrier or “party in possession” shall Delay: infra § 655. 
not be liable for any loss or damage on . 
resulting from fire, a carrier is not| #xception as to see supra § 639. 28. The Hastern Prince, 21 F. (2d) 
liable for loss of goods by fire, not Generally see infra §§ 779-784. 79. 


occurring from its negligence, while 
on its wharf, before notice to the con- 


signee, even if it were not then a com- 16. 
mon carrier as to the goods, it being | § 673. 
still a “party in possession.’’ Sea 17 


Coast Lumber Co. v. Clyde SS. Co., 
148 App. Div. 622, 133 NYS 3803 [aff [a] 


Effect of deviation see supra § 616. 


{a] Overloading tanks with lin- 
seed oil.—The Eastern Prince, 21 F, 


Freezing as sea peril see infra| (2d) 79, 80. 


29. The America, 1 F. Cas. No. 283, 


The Angelo Toso, 278 Fed. 212.| 8 Ben. 491. 
Lemons properly stowed and [a] 


Improper ventilationA ves- 


210 N. Y. 571, 104 NE 1141]; Jennings] cared for, which froze when the ship] sel is liable for rotting of i = 
v. Clyde SS. Co., 148 App. Div. 615,) was in a port of distress for repairs] duly hastened by stowage Pattee < did 
133 NYS 298 [aff 210 N. Y. 570, 104] necessitated by storm damage. The]! not permit proper ventilation, al- 


NE 1132]. 
10. Swindler v. Hilliard, 31S. C. L. 
286, 45 AmD 732. 

11. Wittle Rock, ete, R.-Co. v. Tal- 
bot, 39 Ark. 523. 19. 
12. Sea Coast Lumber Co. v. Clyde 45. 
SS. Co., 148 App. Div. 622, 133 NYS 20. 
303 [aff 210 N. Y. 571, 104 NE 1141). 


Angelo Toso, 278 Fed. 212. 
Effect of climate see supra § 640. 
18. As peril of sea see infra § 674. 
The New Orleans, 26 Fed. 44, 


The New Orleans, supra. 


‘ 21. The Good Hope, 197 Fed. 149, 31. 
[a] INustration.—Under a bill of 150, 116 CCA 573 [aff 190 Fed. 597]. 


though bill of lading excepts losses by 
inherent deterioration. The America, 
1 F. Cas. No. 283, 8 Ben. 491. 


30. The Vallescura, 43 F. (2d) 247, 


[a] Depriving onion cargo of all 
ventilation during night time.—The 
Vallescura, 43 F. (2d) 247. 


Fiorita v. Cunard SS. Co. 
(2d) 244, PY Tae 


For later cases, developments and changes in the law see Annotations, same title and section number, 


+ OO CRN Rp A aE Bie 


sen he te ne sere 


§§ 647-652] 


from unseaworthiness of the ship?? or from negli- 
gence of the carrier;?* and such stipulations have 
been held void in so far as they purport to except 
negligence.** “Insufficiency of packages” ordinarily 
refers to package of the goods damaged,®* and dam- 
age to particular goods caused by insufficiency of 
package of other goods has heen held beyond the 
scope of such exception.®® 


[§ 648] (26) Insurable Damage; Giving Carrier 
Benefit of Insurance. The validity of exceptions as 
to any loss capable of being covered by insurance 
has been upheld;** but such clauses have been con- 
strued as not relieving the carrier of the duty of 
exercising reasonable care,** or as invalid if they 
did in fact purport to relieve the carrier from 
its liability for negligence.*® Clauses relieving the 
carrier from liability for losses capable of being coy- 
ered by insurance are ordinarily construed as refer- 
ring only to insurance obtainable in the usual course 
of business, and not to insurance which might pos- 
sibly be obtained from an extraordinary insurance 
association.*° 


Stipulations giving carrier benefit of insurance on 
damaged cargo have been held enforceable,*! or un- 
enforceable,*? in accordance with the circumstances 
involved. 


[§ 649] (27) Interdict. An exception exempting 
the carrier from damages for failure to deliver car- 
go at a specified port as the result of an “interdict” 


15, 42. 


32. The Milwaukee Bridge, 
S., 29 FB. (2d) 134; 
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Philippine Refining Corp. v. U. 
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refers to political matters,4? and under such ex- - 
ception noxidelivery will not be excused where caused 
by mere congestion at the port.44 


_[§ 650] (28) Jettison.*° The validity of a spe- 
cific exception as to jettison has been upheld.*¢ 


[§ 651 | (29) King’s Enemies.*? Exceptions as 
king’s enemies” operate to relieve the carrier from 
hability for loss caused by acts of enemies of the 
carrier’s sovereign, whether such sovereign is called 
“king” or by some other title.*§ 


[§ 652] (30) Latent Defects.*® The validity of 
exceptions as to “latent defects” has been upheld.®° 
Such an exception will be strictly construed,®1 how- 
ever, and will not be extended to include patent de- 
fects,°? defects not latent at*the beginning of the 
voyage,” nor defects which could have: been dis- 
covered by a competent person in the exercise of or- 
dinary care.*+ 


Under Harter Act®® exceptions as to latent defects 
are inoperative where there was negligence with re- 
spect to care of cargo.°® Provisions of the act mak- 
ing it unlawful to contract away the duty of diligence 
with respect to seaworthiness have been construed 
as permitting the diligent carrier to exempt itself 
from lability as to latent defects;°* but such stat- 
utory provisions will not be extended by judicial 
interpretation themselves to effect an exemption as 


Oxceptions as to see supra §§ 606, 607. 


The Turret Crown, | Generally see infra §§ 738-745. 


(2d) 249 [aff 26 F. (2d) 327]. 


33. The Milwaukee Bridge, supra; 
Fiorita v. Cunard SS. Co., 10 F. (2d) 
244, 


S45) HIOKita- Vv. Cunard , Ss.) Co, 
Supra. ; 

[a] Bad stowage.—Fiorita Vv. 
Cunard SS. Co., 10 F. (2d) 244. 

35. The Zulia, 235 Fed. 433. 

36. The Zulia, supra. 

37. The Egypt, 25 Fed. 320; The 
Titania, 19 Fed. 101. 

38. Brittan v. Barnaby, 21 How. 
(U. S.) 527, 16 L. ed. 177; The Egypt, 
25 Fed. 320; Price v. Union Lighter- 
reel IOOL, TLL Osi, lee | beaeno Oy bart 


£1904] 1 K. B (4127 (holding that 
where goods belonging to plaintiffs 
were carried in one of defendant’s 
barges under a contract containing a 
clause that defendant would not be 
liable “for any loss or damage to 
goods which can be covered by insur- 
ance,” and owing to negligence on the 
part of defendants’ lighterman, the 
barge sank and plaintiffs’ goods were 
lost, the exemption, being in general 
terms, did not relieve defendants 
from the duty of exercising reason- 
able skill and care, and that they were 
therefore liable). 


[a] Stipulations in bills of lading 
that the carrier shall not be liable for 
any damage to goods which is capable 
of being covered by insurance will not 
relieve the vessel from liability for 
loss due to the carrier’s negligence. 
The Seaboard, 119 Fed. 3875. 


39. The Anna, 223 Fed. 558. 

[a] In England such clauses are 
valid. Rosin, ete., Import Co. v. 
Jacob, 11 Aspin. 363. 

40. The Titania, 19 Fed. 101. 


41. Olivier Produce Corp. v. U. §., 
20 F. (2d) 214. 


297 Fed. 766 [rev 282 Fed. 354 and cer- 
tiorari den sub nom. Commonwealth 
SS. Co. v. Patent Vulcanite Roofing 
Co., 264.U. S. 591, 44 SCt 408, 68 L. ed. 
865]; Leyland v. Hornblower, 256 
Fed. 289, 167 CCA 461. 


[a] Clause defeated by express 
provisions of policy.—Bill of lading 
clause, that carrier should be entitled 
to the benefit of any insurance on the 
goods and to ‘any payments made by 
or on behalf of the insurers thereof, 
whether under the guise of advances, 
loans, or otherwise,’ could not be 
sustained, if the policies provided that 
there should be no liability in case the 
shipper had agreed to give the benefit 
of it to the carrier, the quoted phrase 
being intended to give the carrier in- 
directly an exemption from liability 
for which the carrier could not stipu- 
late directly. The Turret Crown, 297 
Fed. 766 [rev 282 Fed. 354 and certio- 
rari den sub nom. Commonwealth. SS. 
Co. v. Patent Vulecanite Roofing Co., 
264 U. S. 591, 44 SCt 403, 68 L. ed. 
865]. 


43. The Poznan, 276 Fed. 418. 
44. The Poznan, supra. 
45. Jettison as peril of the sea see 


infra § 678. 


46. Antola y. Gill, 
Hughes 284. 


[a] Deck load.—Antola v. Gill, 7 
Fed. 487, 5 Hughes 284 (holding that 
with regard to a deck load of live cat- 
tle this limitation of the shipowner‘s 
liability was not unreasonable or 
against public policy). 


7 Fed. 487, 5 


47. Restraint of princes see supra 
§ 625. 
48. Russell v. Niemann, 17 C. B.N. 


S. 163, 112 ECL 163, 144 Reprint 66. 


49. Unseaworthiness: 


Defeating benefit of exceptions see 
supra §§ 617-619. 


50. The Prussia, 93 Fed. 837, 35 
end 625; Charlton vy. Law, [1913] S. 
ars Gre 


51. The Citta di Palermo, 226 Fed. 
522) [aff 226 Hed, 529, 141 CCA/ 285]. 


[a] Defects in hull.—The Citta di 
Palermo, 226 Fed. 522 [aff 226 Fed. 
529, 141 CCA 285]. 


52. The Cameronia, 38 F. (2d) 522; 
The Waikato v. New Zealand Ship- 
pins Co; ELs oo @. see bioe 

[a] Latent defect shown with re- 
spect to leaky rivets in double bottom 
tank. The Cameronia, 38 F. (2d) 522. 


53. The Citta di Palermo, 226 Fed. 
522 [aff 226 Fed. 529, 141. CCA 285]. 


54, The Dimitrios N Rallias, 38 T.. 
ey Eve U2. 
[a] Gatent defect not shown as to 


rust around rivets discoverable in ex- 
ercise of ordinary care. The Dimi- 
trios n’Rallias, 33.T) bE: FRe 962: 


55. See USCA tit 46 §§ 190-195. 


56. Barr v. International Mercan- 
tile Mar. Co., 29 F. (2d) 26 [rev 24 F. 
(2d) 8591. 


57. The Ft. Gaines, 24 F. (2d) 849; 
The Prussia, 93 Med. 837, 35 CCA 625 
[certiorari den 174 U. S. 803, 19 SCt 
885, 438 L. ed. 1188]; Wuppermann v. 
The Carib Prince, 68 Bed. 254, 15 
CCA’ S8ooirev 17 OP Ue Ss) 655, el sieSCr 
7538, 42 L. ed. 1181, but upon the ground 
no such contract was in fact proved]. 


[a] Defect in refrigerating ap- 
paratus.—A stipulation in a contract 
for the transportation of frozen meat, 
exempting the carrier from liability 
for loss or damage to the cargo in 
consequence of latent defects in such 
apparatus, which is not due to any 
fault or negligence on his part, is not 
in violation of section 2 of the act. 
The Prussia, 93 Hed. 837, 385 CCA. 
625, 


| 
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to latent defects.°§ 

[§ 653] (31) Leakage.®® Exceptions as to leak- 
age operate to relieve the carrier from liability for 
all losses of this character oceurring without its 
fault,°° whether resulting from leakage of the car- 
go sued upon®! or from leakage of other cargo to the 
damage of that sued upon.®? But the exception is 
ordinarily defeated by unseaworthiness of the ship** 
or negligence of the carrier,°* such as bad stowage.°? 

Exceptions as to “drainage” do not exempt from 
liability for damage resulting from unseaworthi- 
ness®* or from negligencée in care of cargo.°7 

[§ 654] (82) Legal Process. Exceptions relieving 
the carrier from liability for loss caused by legal 
process will not operate to exempt it as to damage 
proximately due to other causes.°* 


[§ 655] (83) Livestock and Other Perishable Car- 
go.°® Courts have upheld the validity of exceptions 
specifically limiting liability with respect to live- 
stoeck?® or inanimate cargo of a perishable nature.** 
Such exceptions operate to relieve the carrier from 
liability for loss occurring without its fault,’? but 
will not be construed to cover loss of an avoidable 
character."? 
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[§ 656] (34) Marine Risk.7* Under exceptions 
as to “marine risk,” the carrier is not exempt from 
damage caused by its negligence,*° nor from dam- 
age caused by unseaworthiness of the ship.’® 

[§ 657] (35) Negligence in Management of Ship. 
Under a bill of lading exempting the carrier from 
liability for loss resulting from neghgent manage- 


ment of the ship, exemption will be denied where 


it appears that the negligence primarily concerned 
care of cargo.** 

[§ 658] (86) Obliteration of Marks. Under a 
bill of lading excepting liability for “obliteration 
or inaccuracy of marks,” delivery of the number of 
pieces called for by the bill discharges the carrier 
even though marks on pieces delivered have been 
obliterated.78 Such exceptions will not relieve the 
carrier from liability for goods entirely missing.*® 


[§ 659] (37) “Other” Causes or Circumstances. 
Exceptions relieving carriers from liability for loss 
resulting from “other” causes or circumstances have 
been construed as merely adding a penumbra of 
meaning to specified risks*® so as to include similar 
things not literally covered,*! and it has been said 
that such an exception is confined to causes ejusdem 


58. The Ft. Gaines, 24 F. (2d) 849. eat Co. v. Norfolk, See Steam | not liable, Rule the On on 
a sees Shipping Co., 32 F. (2d) 281; The] board the vessel were such as were 
59. As peril of sea see infra § Skipton Castle, 243 Fed. 523, 156 CCA} then customarily used in vessels of 


679. 221: 
60. The Claverburn, 147 Fed. 850. 


The Black Hawk, 3 


1,469, 9 Ben. 207; Corn Products Re- 


F. Cas. No.| that character, and it appeared that 


other steamships, carrying cattle, 


[a] However great the leakage, 
the carrier is protected by the excep- 
tion in the absence of its negligence. 
The Claverburn, 147 Fed. 850. But 
see Brauer v. The Almoner, 18 La. 
Ann, 266 (holding that a bill of lading 
exempting the carrier from responsi- 
bility for leakage relieves him from 
responsibility for ordinary . leakage 
merely, and does not authorize him to 
deliver empty casks). 

61.. The Neidenfels, 174 Fed. 293; 
Nichols v. Compania Trasatlantica, 
218 App. Div. 660, 219 NYS 86 [aff 245 
N. Y. 624, 157 NE 884}. 

[a] Cocoanut oil.—The Neidenfels, 
174 Fed. 293. 

[b] Olive oil—Austin Nichols & 
Co., Inc. v. Compania Transatlantica, 
218 App. Div. 660, 219 NYS 86 [aff 245 
N..Y. 624, 157 NE 884]. 


62.. The Florinda, 31 F. (2d) 262 
[rev 22... (2d) 259, and certiorari 
den sub nom. Saitta v. The Fiorinda, 
ZT Oighiak Sun OOF, LO. SC tole. Von desea: 
1009]. 


[a] Onions damaged by leakage of 
fermenting grape juice stowed above 
them. The Florinda, 31 F.. (2d) 262 
[rev 22 F. (2d) 159, and certiorari den 
sub nom. Saitta v. The Florinda, 279 
Wa S.e874, 49 SCt bL45 73a. eds aheooa. 


63. The Milwaukee Bridge, 15 F. 
(2d) 249 [aff 26 F. (2d) 327]. 


64. 
The Thomas P. Beal, 11 F. 
The Neidenfels, 174 Fed. 293; The 
Claverburn, 147 Fed. 850; The Giglio 
y. The Britannia, 31 Fed. 432. 


[a] Failure to protect cargo.—An 
exception as to leakage does not re- 
lieve the carrier where it appears that 
the leaks were caused by some per- 
sons tampering with the cases while 
in the carrier’s custody. The Giglio 
v. The Britannia, 31 Fed. 432. 


65. The Matilde Peirce, 32 F. (2d) 
688 [rev 29 F. (2d) 794]; American 


The Milwaukee Bridge, supra; 
(2d) 49; 


fining Co. v. Norton, 236 NYS 700. 


ta] Wine leaking from pipe.—The 
Black Hawk, 3” EB. Cas. No. 1,469; ~9 
Ben. 207. 


66. The Milwaukee Bridge, 
(2d) 249 Tati 216 ES ia), 327i. 


67. The Milwaukee Bridge, supra; 
The Arpillao, 270 Fed. 426 [rev 241 
Fed. 282, certiorari den sub nom. Jose 
Tayas’ Sons Co. v. Pompeian Co., 255 
Us: o74, 4h SC 37,165 ced eae 
The Colon, 6 F. Cas. No. 3,023, 9 Ben. 
854 (holding that the exception in a 
bill of lading of “any act, neglect, or 
default whatsoever” of the master or 
mariners, and of liability of leakage 
or breakage, ‘“‘when properly stowed,” 
does not exempt the vessel from re- 
sponsibility for leakage and breakage 


als 14 


from bad stowage by the master or 


mariners); The Delhi, 7 F. Cas. No. 
3,770, 4 Ben. 345 (holding that, al- 
though a bill of lading provides that 
the vessel shall not be accountable 
for leakage, breakage, or rust, the 
vessel is liable for negligence or want 
of skill or care in the stowage or de- 
livery of the cargo). 


68. The Henry W. Breyer, 17 F. 
(2d) 423. 
69. Inherent vice or deterioration 


see supra § 646. 


70. Liverpool, ete., Steam Co. v. 
Phenix Ins =@on 129" Ue Sa1807 9 SG 


469, 32 L. ed. 788. 
71. Liverpool, etc., Steam Co. v. 
Phenix Ins. Co., supra; . Callister v. 


U. S. Shipping Bd. Emergency Fleet 
Corp., 21 BF. (2d): 447%. 


Ait ae The J. C. Stevenson, 17 Fed. 
[a] Hurricane.—Where a_ vessel 


on which a load of cattle was shipped 
under a bill providing “not responsi- 
ble for mortality nor for any accident 
of any nature or kind whatever” and 
where the ship encountered a storm 
of unusual severity, in which many 
of the cattle were injured, she was 


which encountered the same hurri- 
eane, also sustained heavy losses. 
The J. C. Stevenson, 17 Fed. 540. 


73. Compania de Navigacion La 
Flecha v. Brauer, 168 U. S. 104, 18 SCt 
12, 42 L. ed. 398; May v. The Pow- 
hatan, 5 Fed. 375. 


[a] Unnecessary jettison.—Where 
an exception, in a bill of lading of 
cattle, “On deck at owner’s risk; 
steamer not to be held accountable 
for accident to, or mortality of the 
animals, from whatever cause aris- 
ing,’ was construed not to cover a 
jettison of uninjured cattle, in rough 
weather, by order of the master, from 
unfounded apprehension, in the ab- 
sence of any pressing perils of the 
ship, and without any attempt to 
separate them from cattle previously 
injured. Compania de Navigacion La 
Flecha v. Brauer, 168 U.S. 104, 18 SCt 
12, 42 L. ed. 398. 


[b] Weat.—Injury to cattle on hot 
day by failure to use wind sails. May 
v. The Powhatan, 5 Fed. 375. 


74 Dangers or perils of: 
Lakes see supra § 634. 
Rivers see supra §§ 635, 636, 
Roads see supra § 637. 

Sea see infra §§ 660-687. 


75. The Dana, 190 Fed. 650, 655. 
76. The Dana, supra. 
77. The Skipton Castle, 243 Fed. 


523, 156 CCA 221; The Renée Hyaffi 
BO Me IF Hae: Meee 


78. Hard v. The Guchentreds 58 
Fed. 910 [aff 63 Fed. 272, 11 CCA 180]. 


[a] Bags of coffee-——Hard v. The 
Enchantress, 58 Fed. 910 [aff 63 Fed. 
QZ dala CrAW IES Oa] 


79. Sandeman v. Tyzack, etc, S 
Co., [1918] A. C. 680,~ Mo 


80. The Poznan, 276 Fed. 41°. 
81. The Poznan, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 659-661] 


generis*? and will not include risks specifically dealt 
with in preceding portions of the contract.’? 


[§ 660] (88) Perils of Sea’+—(a) Defined Gen- 
erally. The phrase “peril of the sea” does not lend 
itself to accurate definition.S> But as used in con- 
tracts exempting carriers from liability for loss 
arising therefrem,’* “perils or peril of the sea” gen- 
erally means such perils as are peculiar to the sea‘? 
and navigation,** and are of an extraordinary na- 
ture,*® arising from irresistible force®® or ‘over- 
whelming power,’! ordinarily,®? although not nee- 
essarily,®* arising from natural causes, and which 
cannot be guarded against by the ordinary exertions 
of human skill and prudence. The term may be 
defined as denoting all marine casualties resulting 
from the violent action of the elements,®® as dis- 
tinguished from their natural, silent influence®® up- 
on the fabrie of the vessel; casualties which may, 
rather than consequences which must, oceur.27 In 
other words, a “peril of the sea” is one of an inevita- 
ble character,°S in the sense that it is something 
so catastrophic as to triumph over the safeguards 
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by which skillful and vigilant seamen usually bring 
ship and cargo safely to port,®® but is not entirely 
synonymous with “act of God’ or “inevitable acci- 
dent.’’? 


[§ 661] (b) Equivalent Exceptions.? “Dangers 
of Navigation’’ is ordinarily construed as equiva- 
lent in meaning to dangers® or perils® of the sea. 
Exceptions as to “dangers of navigation” refer to 
latent dangers, and not such as are, or ought to 
be, patent, which can be avoided by skill, judgment 
and foresight of the persons engaged in navigation ;? 
those perils that are incident to navigation in a 
lawful course of it;* and is restricted in meaning to 
dangers of an inevitable character.® 


“Dangers of the sea.”'° The phrase “dangers of 
the sea” or “seas” has been construed as equivalent 
to “perils of the sea.”!! By dangers of the sea or 
seas is meant those accidents peculiar to the seat? 
and navigation thereon.t® In its broadest sense 
the phrase includes all hazards that may arise upon 
the sea, of whatever nature;1* but in a narrower 


$2. Knutsford SS. Co. v. Tillmans, 
[1908] A. C. 406. 


83. Knutsford SS. Co. v. Tillmans, 
supra. 
84. Dangers or perils of: 
Lakes see supra § 634. 
Rivers see supra §§ 635, 636. 
Roads see supra § 637. 
Marine risk see supra § 656. 


Statutory exemptions as to 
peril see supra § 568. 


85. The Josephine, 37 (2d) 928. 


[a] “A& multiplication of defini- 
tions will result only in a multiplica- 
tion of words without serving any 
useful purpose. The difficult task is 
not to define in general terms a peril 
of the sea, but to determine whether 
some established facts and circum- 
stances, like those proved in this 
case, fall within a sound definition.” 
Duche v. Brocklebank, 40 F. (2d) 418, 
420 [aff 35 F. (2d) 184]. 


86. See case infra this note. 


[a] Generally speaking, words 
have same meaning in bill of lading 
as in policy of insurance, although 
the effect of negligence of the master 
or crew contributing to the loss by a 
peril of the sea may be different on 
the two contracts. The G. R. Booth, 
LeU aS. 450s LI ISGt. 9. 43, ed. 234, 


As used in marine insurance policy 
see Marine Insurance § 268 et seq. 


87. Duche v. Brocklebank, 40 F. 
Ca )ia4i7 att 35 The (2a) 18415. Lhe 
Giulia, 218 Fed. 744, 134 CCA 422; 
Bentley v. Bustard, 16 B. Mon. (Ky.) 
643, 63 AmD 561. 


SS.2 Cooks) Vv. 
ete., Co., 146 Fed. 
Bird, 109 Fed. 167. 


sea 


Southeastern Lime, 
LOL? “Ether Arctic 


89. Duche v. Brocklebank, 40 F. 
(2a) 417 [aff 35 F. (2d) 184]; The 
Giulia, 218 Fed. 744, 134 CCA 422; 


The Arctic Bird, 109 Fed. 167. 


90. Duche v. Brocklebank, 40 F. 
(2d) 417 [aff 35 F. (2d) 184]; The 
Giulia’) 218. Med. 744, 134 CCA 422; 
Cook v. Southeastern Lime, etce., Co., 
146 Fed. 101; The Arctic Bird, 109 


Fed. 167. 
91. Duche v. Brocklebank, 40 F. 
(2d) 417 [aff 35 F. (2d) 184]; The 


Giulia, 218 Fed. 744, 134 CCA 422; 
Cook vy, Southeastern Lime, etc., Co., 


146 Fed. 101; The Arctic Bird, 109 
Fed. 167. 

92. Cook vy. Southeastern Lime, 
etc., Co., 146 Fed. 101; Bentley v. 
Bustard, 16 B. Mon. (Ky.) 6438, 63 
AmD 561. 

93. McArthur v. Sears, 21 Wend. 


GNESY. ae: 910; 


[a] Losses resulting from human 
agency may be included within the 
term in addition to losses from natu- 
ral causes. McArthur v. Sears, 21 
Wend. (N. Y.) 190. 


Particular perils: 
Collision see infra § 668. 
Piracy and theft see infra § 680. 


94. Duche v. Brocklebank, 40 F, 
(2d) 417 [aff 35 F. (2d) 184]; Davi- 
son Chemical Co. v. Hastern Transp. 
Co;, 307 Ree (2a) 88620 Latins 0a ba Cd) 
860]; The Giulia, 218 Fed. 744, 134 
CCA 422; The Westminster, 127 Fed. 
680, 62 CCA 406 [aff 116 Fed. 
iZ3- eeibe, Arctic . Bard, scl09 “Wed. 
167; The Frey, 106 Fed. 319, 45 CCA 
309; The Northern Belle, 18 F. Cas. 
NiO. 10319, 1 Biss. 5295 "Bentley: v- 
Bustard, 16 B. Mon. (Ky.) 648, 63 
AmD 561; Redpath v. Vaughan, 52 
Barb. (N. Y.) 489. 


95. Duche vy. Brocklebank, 40 F. 
(2d) 417 [aff 35 F. (2d) 184]; Davi- 
son Chemical Co. v. Eastern Transp. 
30 EF. (2d) 862 [aff 30 F. (2d) 

Insurance Co. of North Amer- 
ica -ve | Baston,* ttc, Transp. Co. 
97 Fed. 653; Ceballos v. The Warren 
Adams, 74 Fed. 413, 20 CCA 486. 


96. Duche v. Brocklebank, 40 F. 
(2d) 417 [aff 35 F. (2d) 184]; Davi- 
son Chemical Co. v. Hastern Transp. 
Co., 30 F. (2d) 862 [aff_ 30 FB. (2d) 
860]; Insurance Co. of North Amer- 
ica v. Haston, etce., Transp. Co., 97 
Fed. 653; The Warren Adams, 74 Fed. 
413, 20 CCA 486. 


97. Duche v. Brocklebank, 40 F. 
(2d) 417 [aff 35 F. (2d) 184]; Davi- 
son Chemical Co. v. Hastern Transp. 
Cone80) F(a) 862" Laff 80" R. (2a) 
860]; Insurance Co. of North America 
v. Haston,- etc., Transp. Co., 97 Fed. 
653; The Warren Adams, 74 Fed. 
413, 20 CCA 486. 

98. Pettyjohn v. Oregon Coal, etc., 
Co:, 58 Or. 392, 113 PB 438; Blythe vy. 
Marsh, 12 8S. C. L. 360. 

99. Duche v. Brocklebank, 40 F. 
(Jd) 417s fatl 35 eR. (2d) 184778 Phe 


The 
The 


City of Dunkirk, 10 F. (2d) 609; 
Charlton Hall, 285 Fed. 640; 
Rosalia, 264 Fed. 285. 


1. See supra § 623. 


2. Merritt v. Earle, 
MAR38 045. 

3. Cross references: 
Accidents of: 

Navigation see passim infra §§ 666- 

Sea see passim infra §§ 666-687. 
Dangers or perils of: 

Lakes see supra § 634. 

Rivers see supra §§ 635, 636. 

Roads see supra § 637. 
“Marine risk” see supra § 656. 

4. Particular risks as see passim 
infra §§ 666-687. 

5. Baxter v. Leland, 2 F. Cas. No. 


1,124, Abb. Adm. 348 [aff 2 F. Cas. No. 
1,125, 1 Blatechf. 526]. 


6 Baxter v. Leland, supra. 


7 Costigan v. Michael Transp. Co., 
38 Mo. A. 219; Pettyjohn vy. Oregon 
Coal, ete; Co. S&T Ore 392, eso ones 
P 438. 

8. Atwood v. Reliance Transp. Co., 
9 Watts (Pa.) 87, 34 AmD 508. 


9. Pettyjohn v. Oregon Coal, etc., 
Co., 58 Or. 392, 113 P 438: 


10. Particular risks as see passim 
infra §§ 666-687. 

Meaning as used in Harter Act § 3 
see supra § 568. 


11. Baxter v. Leland, 2 F. Cas. No. 
1,124, Abb. Adm. 348 [aff 2 F. Cas. No. 
1,126, 1 Blatchf. 526]; Redpath v. 
Vaughan, 52 Barb. (N. Y.) 489. 


12. Airey -v. Merrill, 1 F. Cas. No. 
LTS, 2 Curts 8: 

13. Stephens, ete., Transp. Co. v. 
Tuckerman, 33 N. J. L. 543. 


14. Merrill v. Arey, 17 F. Cas. No. 
9,468, 3 Ware 215. 


[a] Equivocal expression.—‘Dan- 
gers of the seas is somewhat of an 
equivocal expression. It may, with- 
out any violation of its natural im- 
port, be interpreted to mean, dangers 
that arise upon the sea, which would 
include every hazard and danger, from 
the beginning to the end of the voy- 
age, of whatever kind; or with equal 
propriety, it may mean only those 
which arise directly and exclusively 


31 Barb. (N. 
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sense it is confined to hazards arising directly and 
exclusively from that element!® or of which that 
‘ In either sense 
“dangers of the seas” includes only losses arising 
from extraordinary conditions beyond the control of 


element is the efficient cause.'® 


human skill and prudence.'? 


“Dangers or accidents!’ of the seas.” 
“dangers or accidents of the seas” have been held 
practically equivalent to “perils of the seas,”?® and 
include within their exemption damage caused by 
action of the sea and not attributable to anyone’s 


fault.*° 


“Occurrences” of seas or navigation. 
tion as to “occurrences of seas, rivers, or naviga- 
tion” has been construed as equivalent to “peril of 


the seas.’’?! 


[§ 662] (c) Validity of Exceptions. 
have upheld the validity of exceptions exempting 
the carrier from liability for loss resulting from 


from that element of which that is 
the efficient cause. Sometimes it is 
taken in one sense and sometimes in 
the other.” Merrill v. Arey, 17 F. Cas. 
No. 9,468, 3 Ware 215. 


15. Merrill v. Arey, supra. 
16. Merrill v. Arey, supra. 
{a] Phrase wiil not be extended 


by construction to include any acci- 
dent occurring on the seas. Airey v. 
Merrill, ds Wy Cass No. 115; 92) Curt. 23% 


17. Insurance Co. of North Amer- 
ica v. Easton, etc., Transp. Co., 97 
Fed. 653; The Nith, 36 Fed. 86, 95, 
13 Sawy. 368; The Reeside, 20 F. 
Cass INO” it) 65%. 2 sumn, 56d, oils 
Williams v.. Grant, 1 Conn. 487, 492, 
7 AmD 235; Stephens, etc., Transp. 
Co. v. Tuckerman, 33 N. J. L. 543. 


[a] Mere rolling of ship in or- 
dinary bad weather is not a danger 
ot the sea. The Reeside, 20 F. Cas. 
ANG 11,657; 2. Sumne 567. 


18. Particular risks as see passim 
infra §§ 666-687. 


Unavoidable or inevitable accident 
See infra § 697. 


195 Pandorf v. Hamilton, 16, Q. B. 
D. 629. 


20. Pandorf v. Hamilton, supra. 


21. Herman v. Compagnie Gén- 
érale Transatlantique, 242 Fed. 859, 
155 CCA 447. 


22. Liverpool, ete., Steam Co. v. 
Phenix Ins. Co., 129 U. S, 397, 9 SCt 
469, 32 L. ed. 788; Rosenwald v. Ore- 
gon City Transp. Co., 84 Or. 15, 163 
2 831, 164 P 189. 


[a] “Dangers of navigation that 
no human skill or diligence can guard 
against.” Liverpool, etc., Steam Co. 
Veubhenixe Ings Co., 12900. s Se 397,09 
SCt 469, 472, 32 L. ed. 788. 


23. See infra § 664. 
24. See infra § 665. 
25. Perils of sea and equivalent 


exceptions see supra §§ 660, 661. 


26. U.S.—Louis-Dreyfus v. Pater- 
son Steamships, 35 F. (2d) 353 [aff 
43 F. (2d) 824]; The Angelo Toso, 
278 Fed. 212; The Thessaloniki, 267 
Fed. 67 [certiorari den sub nom. P. 
Lorillard Co. v. National Steam Nav. 
Co., 254 U. S. 649 mem, 41 SCt 63 mem, 
65 L. ed. 457 mem]; The Dolbardorn 
Castle, 212 Fed. 565 [aff 222 Fed. 838, 
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sea peril.?? 


in General. 


[§§ 661-664 


[§ 663] (d) Operation and Effect of Exception 
In the absence of unexcepted negli- 
gence”* or unseaworthiness,?* exceptions as to sea 
peril?® operate to relieve the carrier from liability 


for loss resulting from such cause.*® 


The words 


An excep- 


[§ 664] (e) Effect of Negligence Generally.*’ In 
accordance with general rules,?* exceptions of the 
character covered by “perils of the sea” or other 
clauses of similar import?® are not available where 
the efficient cause of loss was unexcepted negligence 
of the carrier,?° and this is true, even though the 
sea peril was a contributing cause of los 
however, the charge of negligence is not sustained, 
the exception will be available;?? and where there 
is a valid’? and applicable exception as to negli- 


g,31 


Where, 


gence, the carrier will be relieved of liability for loss 


Th “t 
Ths cic le tribehed a 


Deck stowage 


138 CCA 264]. 


Ala.—Jones y. Pitcher, 3 Stew. & P. 
385, 24 AmD 716. 


Ky.—Bentley v. Bustard, 16 B. Mon. 
643, 63 AmD 561. 


Mass.—Gage v. Tirrell, 9 Allen 299. 


N. J.—Stephens, ete., Transp. Co. v. 
Tuckerman, 33 N. J. L. 543. 


N. Y.—Pitcher v. Hennessey, 48 N. 
Y. 415; Feldman v. Old Dominion SS. 
Co., 107 Misc. 221,176 NYS 183. 


Pa.—Van Syckel v. The Thomas 
THwing, 28 F. Cas. No. 16,877, Crabbe 
405, 3 PaLJR 301, 5 PalJ 231. 


Eng.—Pickering v. Barkley, 
132, 82 Reprint 587. 


B. C.—Parratt v. The Ship Notre 
Dame d’Avor, 16 B. C. 381. 


_27. Negligence as affecting par- 
ticular risks alleged as sea perils see 
passim infra §§ 666-687. 


28. See supra § 615. 
29. See supra §§ 660, 661. 


30. U. S.—Liverpool, etc., Steam 
Co. v. ‘Phenix’ Ins. Co., 129. Us 'S.397, 
9 SCt 469, 32 L. ed. 788; The Turret 
Crown, 282 Fed. 354 [rev 297 Fed. 766, 
certiorari den sub nom. Common- 
wealth SS. Co. v. Patent Vulcanite 
Roofing Co., 264 U. S. 591, 44 SCt 403, 
68 L. ed. 865]; Texas, etc., SS. Co. 
v. Parker, 263 Fed. 864 [certiorari 
den 253 U. S. 488, 40 SCt 485, 64 Li 
ed.. 1026]; Gilchrist Transp. Co. v. 
Boston Ins. Co., 223 Fed. 716, 139 CCA 
246; The Nith, 36 Fed. 86, 13 Sawy. 
368; Richards v. Hansen, 1 Fed. 54; 
The Antoinetta C., 1 F. Cas. No. 491, 
5 Ben. 564; Baxter v. Leland, 2 F. Cas. 
No. 1,124, Abb. Adm. 348; Lamb v. 
Parkman) l4soRe Casi Nos 8.020001 
Sprague 343; The Shand, 21 F. Cas. 
No. 12,702, 10 Ben. 294. 


N. Y.—Gleadell v. Thomson, 56 N. 
Y. 194. : 


Or.—Pettyjohn v. Oregon Coal etc., 
Coy 58, Ors 392 igeP 428: 


Pa.—Hays v. Kennedy, 3 Grant 351. 


S. C.—Bason v. Charleston, 
Steamboat Co., 16 S. C. L. 262. 


Can.—Glengoil SS. Co. v. Pilking- 
ton, 28 Can. S. C. 146. 


Ont.—Scott v. Orillia Export Lum- 
ber Co., 7 OntWR 857. 


[a] Failure to pump out water 


Style 


ete; 


arising from sea peril, to which its negligence con- 


of cargo may*®® or may not*® con- 


which had entered as result of sea 
peril. The Shand, 21. Wy Casssino: 
12,702, 10 Ben. 294. 


{[b] Faulty stowage of cargo.— 
The Antoinetta C., 1 F. Cas. No. 491, 
5 Ben. 564. 


[c] Improper accommodations for 
livestock.—Hills v. Mackill, 36 Fed. 
702; The Brantford City, 29 Fed.:373. 


[d] Not getting up steam enabling 
ship in crowded port to move away 
from ships anchored nearby, when 
warned of approaching storm and 
danger of being blown against other 
vessels. Gilchrist Transp. Co. v. Bos- 


tga Ins. Co., 223. Med. 716; 139 CGA 
246. 
[e] Sailing from port into face of 


approaching hurricane.—Texas, etc., 
SS. Co. v. Parker, 263 Fed. 864 [cer- 
tiorari den 253 U. S. 488, 40 SCt 485, 
64 L. ed. 1026]. 


{f] Negligence exception not cov- 
ering defective stowage.—A_ stipula- 
tion that the ship shall not be an- 
swerable for damages and losses by 
accident of navigation, althceugh due 
to the wrongful act, fault, or neglect 
of the master, or other servants of the 
shipowner, does not cover injury oc- 
casioned by defective stowage. Glen- 
ot SS. Co. v. Pilkington, 28 Can. S. C. 


31. The Olga S., 25 F. (2d) 229. 
32. The Del Norte, 234 Fed. 667. 
33. Validity of exceptions as to 


negligence see supra §§ 604, 605. 


34. The Dimitrios Rallias, 38 T. L. 
R. 902. 
[a] Neglect to pump.—Damage by 


sea water flowing into the ship and 
not pumped out because of the negli- 
gence of the master or crew is with- 
in an exception as to ‘‘perils, dangers, 
and accidents of the sea . . . and oth- 
er accidents of navigation ... even 
When occasioned by negligence... 
of the master, mariners, or other 
servants of the shipowners.’ The 
Dimitrios Rallias, 38 T, L. R. 902, 904. 


35. The Paragon, 18 F. Cas. No. 
10,708, 1 Ware 326; The Rebecca, 20 
F. Cas. No. 11,619, 1 Ware 187. 


36. The Del Norte, 234 Fed. 667. 


[a] Custom of ship.—A lumber 
steamer was not liable for goods lost 
through dangers of the sea from 
which liability it was exempted by the 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 664-670] 


stitute negligence depriving a carrier of the bene- 
fit of exceptions as to perils of the sea. 


[§ 665] (f) Unseaworthiness of Ship. Where 
loss was proximately due to original unseaworthiness 
of the ship, an exemption claimed as for a peril of 
the sea will ordinarily be denied,?7 as where there 
was a breach of the duty®® of diligence to make the 
vessel seaworthy.?9 


[$ 666] (g) Particular Risks or Causes of Loss 
as Sea Peril—aa. Bilging. Loss arising from bilging 
is not within an exception of sea perils.*° 


[§ 667] bb. Breakage.+1 
lowed for breakage.‘ 


[§ 668] cc. Collision.4® Exemptions may be 
granted for damages arising from a collision without 
fault of the carrier,** although there is authority 
holding that in order to be a “danger of the sea,” 
within a bill of lading exempting the owners from 
liability as carriers, the collision must be such as 
could, not be avoided by either ship by human pru- 


Exemption has been al- 
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dence and skill.45 Exemption will be denied where 
collision resulted from the fault of the carrier seek- 
Taakos whee 

[§ 669] dd. Dampness, Decay, and Sweating. Ex- 
emption has been allowed as to damage arising from 
dampness** or decay,’ although other authority 
has denied exemption for damage resulting from 
dampness*® or sweating.®®° Where the carrier’s un- 
excepted negligence contributes to the damage, ex- 
emption will be denied.*! 


[§ 670] ee. Entrance of Sea Water and Wetting 
of Cargo.°* The wetting of cargo by entrance of 
sea water may or may not come within exceptions 
as to sea peril.°* If the predominant cause of loss: 
is not in itself a peril of the sea, the simultaneous 
entrance of sea water does not make it such,®°* and 
carriers will be denied the benefit of such exceptions. 
where sea water entered because the ship was un- 
seaworthy,°° or because of unexcepted negligence 
in her operation,®® or where entrance of sea water 
resulted in damage to cargo only because of faulty 


bill of lading, because the goods were 
stowed on deck where that was the 
general custom of such vessel. The 
Del Norte, 234 Fed. 667. 

37. Dupont de Nemours yv. Vance, 
LS How, (Uz, S.) 162,° 15 Le ed: 584; 
The Christel Vinnen, [1924] P. 208; 
Scott v. Orillia Export Lumber Co., 
7 OntWR 857. 

[a] Jettison.—If the unseaworthi- 
ness of the vessel at the time of sail- 
ing on the voyage caused or contrib- 
uted to produce the necessity for a 
jettison, the loss is not within the ex- 
ception in the’bill of lading of perils 
of the seas, and the carrier is lable 
for nondelivery of the goods. . Du- 
pont de Nemours vy. Vance, 19 How. 
@oaxS.)al62, 15 be ed 584. 

38. See supra §§ 617-619; 
supra §§ 606, 607. 

39. The Charles Rohde, 8 F. (2d) 
506 [app dism 15 F. (2d) 1009]. 

40. Atwood v. Reliance Transp. 
Co., 9 Watts (Pa.) 87, 34 AmD 503; 
Bason v. Charleston, etc., Steamboat 
Costs. CL 42623 

[a] Damages to cargo in towhboat, 
occasioned by bilging in a lock which 
was entered in contravention of the 
rules of the canal. Atwood v. Re- 
liance Transp. Co., 9 Watts (Pa.) 87, 
34 AmD 5038. 

41. Specific exception as to break- 
age see supra § 627. 

42. In re Twelve Hundred and 
. Sixty-five Vitrified Stoneware Sewer 
Pipes, 24 F. Cas. No. 14,280, 5 Ben. 
402. 

As danger of river see supra § 636 
text and notes 65-68. 

43. Specific exception as to colli- 
sion see supra § 631. 

44. U. S.—General Mut. Ins. Co. v. 
Sherwood, 14 How. 351, 14 L. ed. 452. 


Ala.—Jones v. Pitcher, 3 Stew. & P. 
. 135, 24 AmD 716. 
Miss.—Whitesides v. Thurlkill, 20 
Miss. 599, 51 AmD 128. 
N. J.—Stephens, ete., Transp. Co. v. 
Tuckerman, 33 N. J. L. 543. 
N. Y.—McArthur, v. Sears, 2 Wend. 


190. 

Or.—Rosenwald v. Oregon City 
Transp. Co., 84 Or. 15, 163 P 831, 164 
Pel 892 


Eng.—Buller v. Fisher, 3 Esp. 67, 


and see 


170 Reprint 540; Chartered Mercan- 
tile Bank y. Netherlands India Steam 
NaveCos, 10iQO.Bs Db2Ne 


[a] Collision without fault of ei- 
ther party is danger of sea. Ste- 
phens, etc., Transp. Co. v. Tucker- 


man, 33 N. J. L. 543. 


[b] Exceptions as to accidents of 
sea include a collision arising from 
pure accident. Chartered Mercantile 
Bank v. Netherlands India Steam Nav. 
Copwl0K@. Ba Dy 52k 


eee Blythe v. Marsh, 12 S. CG L. 


46. Schulze-Berge v. The Guild- 
hall, 58 Fed. 796; Sun Mut. Ins. Co. 
v. Mississippi Valley Transp. Co., 14 
Fed. 699, 4 McCrary 636; Whitesides 
v. Thurlkill, 20 Miss. 599, 51 AmD 128; 
Woodley v. Michell, 11 Q. B. D. 47; 
Chartered Mercantile Bank v. Nether- 
lands India Steam Nav. Co., 10 Q. B. 
D521. ° 

[a] Negligence of carrier’s agents 
operating tug.—Sun Mut. Ins. Co. v. 
Mississippi, ete., Co., 14 Fed. 699, 4 
McCrary 636. 


47. Rich v. Lambert, 12 How. (U. 
S.) 347, 13 L. ed. 1017; Clark v. Barn- 
well, 12 How. °(U. 8.) #272, 13 L. ed. 
985. 

[a] Damage on account of humid- 
ity and dampness is incident to all 
ships at sea, and its effect upon cargo 
subject to deterioration from such 
cause is a danger of the sea within 
exceptions as to such dangers. Clark 
v. Barnwell, 12 How. (U. S.) 272, 13 
L. ed. 985. 

4S. Clark v. Barnwell, supra. 

Specific exception as to decay see 
supra § 638. 

49. Baxter v. Leland, 2 F. Cas. No. 
1,124, Abb. Adm. 348, 353. 

50. Baxter v. Leland, supra. 

“The dampness or sweating of, the 
ship cannot properly be ranked in the 
class of perils of the sea.’ Baxter 
vy. Leland, supra. 

Specific exception as to sweat or 
sweating see infra § 693. 

51. The Star of Hope, 17 Wall. (U. 
S.) 651, 21 L. ed. 719; Baxter v. Le- 
land, 2 F. Cas. No. 1,124, Abb. Adm. 
348. 

{a] Bad stowage.—Under an ex- 
ception as to “dangers of the sea,” 
exemption for damage by sweating 


will be denied where the cause of 
the sweating was negligent stowage 
of cargo. ‘The Star of Hope, 17 Wall. 
(Uz 'S.)° 651, 21 Li. ed.) 719. 


52. Specific exception as to see in- 
fra § 699. 
ee See infra text and notes 54- 
54. The G. R. Booth, 171 U. S. 450, _ 


19 SCt 9, 43.\. ed. 2343 The Rosalia; 


ape Fed. '285; The Zulia, 235 Fed. 
oo. 
[a] Where sea water entered as 


mere incidental effect of explosion, 
causing the ship to sink at her dock 
to the damage of cargo, the damage 
was proximately caused by the ex- 
plosion and not by the incidental an@ 
inevitable entrance of sea water, So 
that entrance of sea water did not 
bring the case within exceptions as 
to perils of the sea. The G. R. Booth, 
171 U. S. 450, 19 SCt 9, 43 L. ed. 234. 


[b] Hole caused by slipping of 
rod.—Damage to cargo, caused by the 
slipping of heavy steel rod from the 
sling while being loaded, making a 
hole in the bottom, which sunk the 
ship, was not within excéption in the 
bills of lading as to perils of the sea, 
The Zulia, 235 Fed. 433. 


55. The Nellie Floyd, 116 Fed. 80 
[aff 122 Fed. 617, 60 CCA 1765]. 


[a] Defective deck.—The Nellie 
Floyd, 116 Fed. 80 [aff 122 Fed. 617, 
GO CECAL ITS. 


56. The Nith, 36 Fed. 86, 13 Sawy. 
368; Haughton y. The Steamboat 
Memphis, 1 Oh. Dec. (Reprint) 403, 8 
WestLJ 562. 


[a] Carelessness as to water plug. 
—Loss resulting from the plug com- 
ing out of the cold water pipe and 
letting water into the hold, it appear- 
ing that no precaution was taken ta 
keep the plug tight. Haughton v. The 
Steamboat Memphis, 1 Oh. Dec. (Re- 
print) 403, 8 WestLJ 562. 


[b] Failure to discover and repair 
break in mast coat.—The Nith, 36 
Fed. 86, 13 Sawy. 368. 


{c] In England, under exceptions 
as to damage resulting from peril of 
the sea, whether or not arising from 
negligence of the engineers of the 
ship, a carrier was held not liable for 
damage by sea water which entered 
because of an engineer’s opening the 
wrong valve while operating a sea 
cock. Blackburn y. Liverpool, ete, 
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stowage.°7 


in the ship.®? 


63 
o 
£0. 


[§ 671] ff. Explosion. 
sion.*4 


Steam Nav. Co., [1902] 1 K. B. 290. 


57. The Charlton Hall, 285 Fed. 
640; The Governor Powers, 243 Fed. 
961; The Antoinetta C., 1 F. Cas. No. 
491, 5 Ben. 564. 


[a] Tllustration.—W here water 
coming into the hold of a vessel from 
the deck and waterways rotted casks 
which contained bleaching powder 
and were stowed without dunnage 
against the skin of the vessel, and 
the casks were thereby stove in and 
the bleaching powder spilled and mix- 
ed with the water, which reached 
bundles of bags and injured them the 
proximate cause of damage was 
faulty stowage for which the carrier 
was liable. The Antoinetta C., 1 F. 
Cas. No. 491, 5 Ben. 564. 


[b] Cargo not properly dunnaged 
to protect against water bound to be 
shipped by a sailing vessel, “which 
is, for a great part of the time, heeled 
over from one side to the other, so 
that much of the water will collect in 
her bilges.’’ The Governor Powers, 
243 Fed. 961, 965. 


58. The Dolbardorn Castle, 212 Fed. 
565 [aff 222 Fed. 838, 138 CCA 264]; 
The Charlton Hall, 207 Fed. 3438, 125 
CCA 116 [certiorari den 232 U. S. 723, 
34 (SCt 480, 58 Led. 815)3 Gough. v. 
Hamburg Amerikanische Packetfahrt 
Aktiengesellschaft, 158 Fed. 174; Cook 
v. Southeastern Lime, etc., Co., 146 
Fed. 101; The Ontario, 106 Fed. 324 
[aff 115 Wed. 769, 538 CCA 199]; Mosle 
v. The Sintram, 64 Fed. 884; The Ti- 
tania, 19 Fed. 101; Faber v. The New- 
ark, 8 F. Cas. No. 4,602. 


[a] Buckled ballast tank.—Dam- 
age to cargo from water eScaping 
from a ballast tank which had become 
buckled was due to perils of the sea 
within the exception in the bill of 
lading, where it affirmatively appear- 
ed that the tank was in good condi- 
tion when the ship sailed and that 
heavy weather was encountered on 
the voyage. The Charlton Hall, 207 
Fed. 348, 125 CCA 116. 


[b] Deck and ventilator forced by 
storm.—Damage due to sea water 
forced through the deck and ventila- 
tor of a ship strained by storms is 
excused by an exception in the bill of 
lading covering “all and every dan- 
ger and accidents of the seas.” The 
Dolbardorn Castle, 212 Fed. 565, 567 
[aff 222 Fed. 838, 138 CCA 264]. 


[c] Holes knocked in side of ship 
by loosened cargo.—The Titania, 19 
Fed. 101 (where goods in one of the 
compartments of the steamer were 
injured by a spare propeller, which 


On the other hand, exemption will be 
granted as for a sea peril where the wetting of cargo 
proximately resulted from such, as where sea water 
entered through leaks in a previously sound ship?* 
which were caused by stress of weather,®® or where 
water entered because the vessel shipped an unusu- 
ally heavy sea,°° or because rats had gnawed holes 
Entrance of sea water while the vessel 
was moored preparatory to starting her voyage has 
been held an “accident of navigation. 

Unexplained presence of sea water, without evi- 
dence to show how or why it entered the ship, ren- 
ders the carrier liable for resultant damage to car- 


Hxemption has been de- 
nied for loss proximately resulting from an explo- 
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62 fire loss.&8 


tress.‘° 


was stowed and fastened in the same 
compartment, and on the _ vessel's 
sixth voyage broke loose during a se- 
vere gale, and, in being tossed about, 
broke through the sides of the ship, 
whereby water was taken aboard). 


[d] Toosened derrick knocking hole 
in hatch cover.—Damage to cargo 
caused by sea water which entered 
through a hatch during a voyage 
across the Atlantie by a new steamer, 
was within exceptions as to sea peril 
where it was shown that the tarpaulin 
hatch covers were new and sufficient 
and properly secured, but that the 
one above libelant’s goods was in- 
jured by a cut through the breaking 
loose of a derrick at night during a 
very severe storm. Gough v. Ham- 
burg Amerikanische Packetfahrt Ak- 
tiengesellschaft, 158 Fed. 174. 


[e] Straining of seams in heavy 
weather.—Cook y. Southeastern Lime, 
ete’; Co.; 146 Hedy 10. 


__ 09. Weather conditions as sea per- 
ils see infra § 687. 

60. The Dunbritton, 61 Fed. 
[aff 73 Med. 352, 19 CCA 449]. 


[a] Carrying away ventilators and 
pouring down into hold.—The Dun- 
britton, 61 Fed. 764 [aff 73 Fed. 352, 19 
CCA 449]. 


764 


61. See infra § 685 text and note 9. 
62. The Southgate, [1893] P. 329. 
63. Herman v. Campagnie Génér- 


ale Transatlantique, 242 Fed. 859, 155 
CCA 447; The Medea, 179 Fed. 781, 
103 CCA 273 [rev 173 Fed. 498]. 


_ [a]. Rule applied.—An exception 
in bills of lading against liability for 
damage from perils of the sea did not 
protect the carrier, where damage 
was caused by the unexplained pres- 
ence in a ‘hold of several tons of sea 
water. Herman v. Compagnie Gén- 
érale Transatlantique, 242 Fed. 859, 
LHS CCAS 4ar 


Burden of proof generally see infra 
§§ 805-816. “ 


64. The G. R. Booth, 171 U. S. 450, 
LOISCt, 9) 43 i) ed. 2345 ithe Mohawk, 
8 Wall. (U. S.) 153, 19 L. ed. 406; The 
Edwin, 8 F. Cas. No. 4,300, 1 Sprague 
Bees 8 EF. Cas! No. 4300, 1 Clte 
0 . 


[a] Gf boiler.—The Mohawk, 8 
Wall. (U. S.) 153, 19 ii edi 406: 


[b] Of box of detonators.—The G. 
R-Booth, 171 Wl4Si-450 515 (Se oy 148 
ee oo 234 (not accident of naviga- 
ion). 


65. As danger of river see supra § 


[§ 672] gg, sFire.c° 
for loss arising from fire.°® 
that fire comes within exceptions as to “perils of 
navigation and perils of the sea,” so as to exempt a 
carrier from liability for a nonnegligent fire, it does 
not follow that such exceptions impliedly render the 
carrier liable for fire arising from its negligence®’ 
so as to extend the lability of the carrier beyond 
the limits prescribed by statutes exempting from 


[§~-673] hh. Freezing.®® 
storms as to be foreed to leave her usual course and 
sail to a cold port for necessary repairs may be 
exempt for freezing of cargo at such port of dis- 


[§ 674] ii. Heat."? 
for loss resulting from heat."? 


[§§ 670-674 


Exemption has been denied 
Even on the assumption 


A ship so injured by 


Exemption has been granted 


636. 
Specific exception as to fire see su- 
pra § 641. 


66. Garrison v. Memphis Ins. Co., 
19) Eow.. CUS) 32,5 Lbs ee ecmlooor 
Salmon Falls Mfg. Co. v. The Tangier, 
21 F. Cas. No. 12,265; Merrill v. Arey, 
17 F. Cas. No. 9,468, 83 Ware 215; Airey 
ve Merrill, 1) Fe eCas a No. ilo 22 Cure: 
8; Sea Coast Lumber Co. v. Clyde SS. 
Co., 148 App: Div., 622,133 NYSzs03 
[aff 210 N. ¥. 571, 104 NE 1141]; Jen- 
nings v. Clyde SS. Co., 148 App. Div. 
Gon L338 Nie 298: feut 27-0 New tao ais 
104 NE 1132]. 


[a] Accidental fire is not one of 
G@angers peculiar to sea.—‘It may 
arise on land as well as at sea. Be- 
Sides, an accidental fire always im- 
plies some degree of fault or careless- 
ness among those whose duty it isto 
prevent it. On the whole, in this case, 
I do not think that a loss by fire 
ought to be included in the dangers 
of the seas.” Merrill v. Arey, 17 F. 
Cas. No. 9,468, 3 Ware 215. 


[b] Although it occur without 
negligence or fault of carrier, a loss 
by fire is not within exceptions as to 


sea peril. Garrison v. Memphis Ins. 
pee 19) EtOw. GULLS aoten elon bieeeds 
[ce] Fire occurring on wharf.— 


Salmon Falls Mfg. Co. vy. The Tangier, 
21 F. Cas. No. 12,265. 


[d] “Loss by fire upon a ship has 
never been regarded as coming with- 
in the exceptions of the early bills of 
lading as to perils of the sea, but such 
liability has been excepted by the 
terms of the contract from early 
times.” Jennings v. Clyde SS. Co., 
148 ‘App. Div. 615, 183 NYS 2298, 301 
[aff 210 N. Y. 570, 104 NE 1132]. 


67. Walker v. Western Transp. Co., 
3, Wills CUS)" 250,908) ved aly 2 


68. Walker v. Western Transp. Co., 
supra. 


Statutory exemption as to fire loss 
see supra §§ 580-595. 


69. Specific exceptions as to: 
Effect of climate see supra § 640. 
Frost see supra § 643. 

Ice see supra § 645. 

70. The Angelo Toso, 278 Fed. 212 

71. Specific exception as to: 
Effect of climate see supra § 640. 
Heat see supra § 644, 


72. The Thrunscoe, [1897] P. 301, 
[a] “Accident of the seas” in- 
cludes heating of cargo of grain be- 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 675-683] - 


[§ 675 | ij. Ice.** The presence of ice in waters 
navigated is not a peril of the sea where ice is nor- 
mally to be expected at the place where and sea- 
son when encountered.*4 


[§ 676] kk. Impassability of Canal. An excep- 
tion as to “the dangers of navigation” has been 
held not to apply to dangers caused by impassability 
of a canal resulting from inevitable accident.7> — 


[§ 677] Il. Incompetency of Pilot. A pilot’s lack 
of skill does not fall within exceptions as to sea 
peril.76 

[§ 678] mm. Jettison.*7 The carrier is not liable 
for loss occasioned by a jettison which proximately 
resulted from a sea peril;*® but exemption will not 
be granted as for a sea peril, where the jettison 
was wrongful,‘® nor where the jettison was neces- 
sary under prevailing conditions, but such conditions 
arose from the ecarrier’s fault®’® or breach of con- 
tract,*1 such as negligence,S? or original unsea- 
worthiness of the ship.5? 

[§ 679] nn. Leakage of Cargo.‘+ Loss by leakage 
of cargo resulting in a short delivery does not come 
within exceptions as to perils of the sea where it 
appears that such loss arose from a defect in the 
ship’s tank wherein cargo was carried.5> Where, 
without negligence, containers of liquid cargo are so 
injured by rolling of the ship in heavy weather as 
to cause such liquid to leak onto and damage other 


cause of closing of ventilators ren- [a] 
dered necessary by inclemency of 
weather and safety of vessel. Don- 


kin vy. SS. Chicago Maru, 23 B. C. 551. 
[b] Closed ventilators heating 


the master, 
hensions during 
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Unfounded fear.—A wrongful 
jettison of sound cattle by order of 
unfounded appre- 
rough weather, is 


from 


not a peril of the sea. 
Navigacion La Flecha v. Brauer, 168 
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cargo, the damage caused by the leaking cargo is 
within exceptions as to sea peril.8° But where the 
proximate cause of such leakage is negligence of 
the carrier, exemption will be denied.7 


_ [§ 680] 00. Piracy and Theft.8’ Loss by piracy 
is within the benefit of exceptions as to sea peril.’® 
But theft not amounting to piracy has been held 
without the benefit of exceptions as to sea peril.?° 


_ [§ 681] pp. Pressure of Cargo. Damage result- 
ing from pressure of one part of a cargo upon an- 
other has been held not within exceptions as to sea 
perul.?+ 


[§ 682] aq. Sale of Cargo. Sale of cargo to pay 
salvage claims against a ship driven ashore has been 
held a loss within exceptions as to sea peril.92 


[§ 683] rr. Sinking of Ship. The sinking of the 
ship through unavoidable accident has been held 
within exceptions as to sea peril;°* but sinking will 
not be within such exceptions where it resulted from 
the vessel’s unseaworthiness.°* The unexplained 
sinking of a ship under normal weather conditions 
will not be ascribed to perils of the sea.°® But where 
it appears that in manner unexplained a floating 
object was driven through the ship’s bottom, caus- 
ing her to sink,®® or that she sank because striking 
an unknown obstruction,®’? the loss has been held 
to result from a sea peril.?§ 


88. Specific exception as to: 
Barratry see supra § 626. 
Theft see infra § 695. 


Robbery aS danger of river see su- 


Compania de 
pra § 636. 


hold.—Damage to a cargo of maize 
and oats, by heat proceeding from 
the bulkheads inclosing the engine 
and boiler space, which was unable 
to escape owing to the necessary clos- 
ing of the ventilators for a period of 
seven days during a storm of excep- 
tional severity and _ duration was 
within exceptions as to sea peril. The 
Thrunscoe, [1908] P 301. 

73. Specific exception as to ice see 
supra § 645. 

74. The.H. A. Rock, 23 F. (2d) 198. 

[a] Breaking pipe while pushing 
through loose ice.—The H. A. Rock, 
Zan. “€2a)' 198. 


75. Hand v. Baynes, 
(Pa.) 204, 33 AmD 54. 


4 Whart. 


76. Harvey v. Pike, 4 N. C. 519, 7 
AmD' 693. 
77. Specific exception as to jetti- 


son see Supra § 650. 


78. Dupont de Nemours vy. Vance, 
19 How. (U. S.) 162, 166,15 L. ed. 584; 
Lawrence v. Minturn, 17 How. (U. 8S.) 
100, 15 L. ed. 58; The Hettie Ellis, 20 
Fed. 507; Van Syckel v. The Thomas 
Ewing, 28 F. Cas. No. 16,877, Crabbe 
405, 3: PaLJR’ 301, 5 PaLJ 231; Bent- 
ley v. Bustard, 16 B. Mon. (Ky.) 643, 
63 AmD 561. 


{a] Ship aground.—wWhere to 
lighten a vessel aground, the deck 
load of brandy was jettisoned by 
knocking in the heads of the casks, 
it being impossible to throw them 
overboard whole, the loss was by a 
peril of the sea, within the exception 
in the bill of lading. Van Syckel v. 
The Thomas Ewing, 28 F. Cas. No. 
16,877, Crabbe 405, 5 PaLJ 231. 


79. Compania de Navigacion La 
¥Flecha v. Brauer, 168 U. S. 104, 14 SCt 
12, 42 L. ed. 398 [aff 66 Fed. 776, 14 
CCA 88]. ~ 


U. S. 104, 18 SCt 12, 42 L. ed. 398 [Laff 
66 Fed. 776, 14 CCA 88]. 

80. Lawrence vy. Minturn, 17 How. 
GUE S5) 2005 £5) tus eds 538s “Nhe Elettie 
Ellis, 20 Fed. 507. 

81. Lawrence y. Minturn, 17 How. 
GO. S?) TO0r ata “eds7585) “fhe Hettie 
Ellis, 20 Fed. 507. 


82. The Hettie Hllis, supra. 


{a] Failure to anchor in safe place 
on stormy night.—The Hettie Ellis, 
20 Fed. 507. 


83. Dupont de Nemours v. Vance, 
19 How. (U. S.) 162, 15 L. ed. 584. 


84. Specific exceptions as to leak- 
age see supra § 653. 

Wetting of cargo by sea water as: 
Sea peril see supra § 670. 
Pele of specific exception see infra 


85. The City of Dunkirk, 10 F. 
(2a) 609. 

[a] Ship unseaworthy as to tank 
from which cocoanut oil leaked. The 
City of Dunkirk, 10. F. (2d) 609. 

86. The Dunbritton, 61 Fed. 764 


[aff 73 Fed. 352, 19 CCA 449]. 


[a] Oil spoiling plumbago.—The 
Dunbritton, 61 Fed. 764 [aff 73 Fed. 
352, 19, CCA 449]. 


87. The Charlton Hall, 285 Fed. 
640; The Newark, 18 F. Cas. No. 10,- 
141, 1 Blatchf. 203. 


[a] Malt coming into contact with 
kerosene because of faulty stowage.— 
The Charlton Hall, 285 Fed. 640. 


[b] Negligence in pumping lard 
from ship so that tobacco was dam- 
aged by the lard running into it. The 
Newark. clo, H., Cas. No. 10,147 ei 
Blatchf. 203. 


89. Jones v. Pitcher, 3 Stew. & P. 
(Ala.) 135, 24 AmD 716; Gage v. Tir- 
rell, 9 Allen (Mass.) 299; McArthur 
v. Sears, 21 Wend. (N. Y.) 190; Pick- 
Bea v. Barkley, Style 132, 82 Reprint 

Te ‘ , 

90. The Gold Hunter, 6 F. Cas. No. 
5,518, Blatehf. & H. 300; King v. Shep- 
herd, 14 F. Cas. No. 7,804, 3' Story 
349. wig 

[a] Depredations on a ship’s car- 
go, committed by her passengers or 
crew, in consequence of a short allow- 
ance made necessary by the length of 
a voyage, are not within exceptions as 
to. sea peril. The Gold Hunter, 6 F. 
Cas. No. 5,513,.Blatchf. & H. 300. 


{[b] Robbers coming aboard ship 
when not on high seas.—King v. Shep- 
herd, 14 F. Cas. No. 7,804, 3 Story 
349. 

91. Muller v. The Iginia, 17 F. Cas, 
No. 9,917: 


92. The Wiley Smith, 29 EF. Cas. 
No. 17,657, 6 Ben. 195. 


93. Hostetter v. Park, 137 U.S. 30, 
ieee 1, 34 L. ed. 568 [aff 11 Fed. 
al’: 


94. The Arctie Bird, 109 Fed. 167. 


95. Hartwell v. Neptune Line, 273 
Fed. 687. t 
[a] Predicted storm not yet ar- 


rived.—Hartwell v. Neptune Line, 273 
Fed. 687. 


96. The William I. McIlroy, 37 F. 
(2a) 909; Feldman y. Old Dominion 
SS. Co., 107 Misc. 221, 176 NYS 1838, 


97. Louis-Dreyfus v. Paterson 
Steamships, 35'F. (2d) 353 [aff 43 F. 
(2a) 824]. 

98. Stranding and striking obstruc- 


tions generally as sea peril see infra 
§ 684. 
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[§ 684] ss. Stranding and Striking Obstructions. 
Loss has been held to come within exceptions as to 
sea peril®® where it resulted from nonnegligent 
stranding of the ship,! or where, without negligence, 
But where negli- 
gence was the proximate cause of loss, the carrier 


the ship struck an obstruction.” 


cannot secure exemption as for a 


liability for damages resulting from stranding,* or 


the striking of an obstruction.* 


[§ 685] tt. Vermin.® 


has been held due to a sea peril.® 


[§ 686] uu. Wear and Tear. 
from ordinary wear and tear does 


99. ‘Perils of the sea” and equiv- 
alent exceptions see supra §§ 660, 661. 


1. The Juniata Paton, 14 F. Cas. 
No. 7,584, 1 Biss. 15; Vansycle v. The 
Schooner Thomas Ewing, 5 PaLJ 231. 


[a] Excusably proceeding without 
pilot aboard.—Where a vessel, on ar- 
riving at the entrance of Mobile bay 
in the evening, endeavored to get a 
pilot, and, failing, followed the advice 
ef those on board a pilot boat which 
was conducting another vessel, and 
attempted to follow such boat, but 
was grounded and compelled to sacri- 
fice a part of her cargo. Vansycle v. 
The Schooner Thomas Ewing, 5 PaLJ 
231. 


[b] Mistaking shore lights on 
stormy night.—A stranding caused by 
mistaking a shore light for a pier 
light on entering on a dark night, 
with a heavy sea and high wind, a 


Ordinarily damage caused 
by vermin,® such as rats,’ is not within exceptions 
as to sea peril;® although where sea water enters 
through holes gnawed by rats, the resultant damage 


Dantage arising 


harbor to which access was not usu- 
ally dangerous or difficult was a sea 
peril. The Juniata Paton, 14 F. Cas. 
No. ds084,; 1) Biss! 15, 


2. The: Morning Mail, 17 Fed. 545; 
Stephens, etc., Transp. Co. v. Tucker- 
man, 33 N. J. i. 543. 

fa] Bridge pier.—The 
Mail, 17 Fed. 545. 

[b] Hidden obstruction is danger 
of the sea. Stephens, etce.,. Transp. 
Co. v. Tuckerman, 33 N. J. L. 548. 


Collision as sea peril see supra § 
8. 


Morning 


66 
Sinking of ship see supra § 683. 


3. Louis-Dreyfus ~ v. Paterson 
Steamships, 43 F. (2d) 824, 825 [rev 
35 EF. (2d) 353]; Bazin v.- Liverpool, 
etches. Coss EY Cass Nos usib>2.83 
Wall. Jr. 229; The Costa Rica, 6 F. 
Cas. No. 3,261, 3 Sawy. 538; Reaves 
Hy bg isan PASI LOR, Lys ail Mie: SUR Naat BY 


[a] Attempting to enter harbor in 
dense fog.—The Costa Rica, 6 F. Cas. 
No. 3,261, 3 Sawy. 538. 


{b] Going ashore in calm water 
while passing through well known 
channel. Louis-Dreyfus v. Paterson 
Steamships, 43 F. (2d) 824 [rev 35 BF. 
C20) 353). 


[ec] 
dense fog and hitting a cape, owing 
to thirty or forty miles miscalcula- 
tion of position, cannot be deemed an 
“accident of the sea,’ since the 


Proceeding at full steam in|: 


grounding resulted from lack of prop- 
er skill and prudence in the navigat- 
ing officer. Bazin vy. Liverpool, etc., 
Pe ee 2 F. Cas.. No. 1,152, 3 Wall: 
i: 


{d] Too much reliance on buoy.— 
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sea peril from 


an exception as to perils of the se 
containers are torn as the result of contact with 
other cargo in a tossing ship, exemption as for a 
sea peril will be denied if the proximate cause of 
loss was faulty stowage." 


[§ 687] vv. Wind and Wave. T' i 
accurately defining the degree of violence of wind 
and wave necessary to constitute a peril of the sea,*? 


[§§ 684-687 


a.1° Where cargo 


There is no rule 


and the question of whether or not weather con- 


ditions constitute such a peril will in the last anal- 
ysis depend upon all the special circumstances of 
the particular case."* 
arise from a sea peril where, without negligence of 


Damage has been held to 


the carrier, it resulted from extraordinary action of 


not fall within 


A loss of goods by a vessel which 
stranded was not shown to be with- 
in exceptions as dangers of the sea 
merely because the captain was mis- 
led as to location of the channel by 
the shifting of a buoy which had been 
placed in a particular position, since 
buoys are notoriously subject to 
change of position, and the captain 
could have stayed in the channel by 
due care despite the change in the 
buoy’s position if he had observed 
other landmarks and not relied too 
much on the buoy. Reaves v. Wa- 
terman, 29 S. C. L. 197, 42 AmD 364. 


4 The Mohler, 21 Wall. (U. S.) 
230, 22 L. ed. 485. 


[a] Unnecessarily proceeding in 
high wind.—Where loss of cargo re- 
sulted from collision with a pier by a 
vessel which during a high wind ap- 
proached part of the river obstructed 
by the piers of a bridge, which she 
could not pass in such weather with- 
out danger, and she neglected to lie 
by until the wind went down, the loss 
was not within exceptions as to sea 
peril. The Mohler, 21 Wall. (U. S.) 
230, 22 L. ed. 485. 


5. Specific exception as to see in- 
fra § 698. 


6. The Miletus, 17 F. Cas. No. 9,- 
545, 5 Blatchf. 335 [aff 29 F. Cas. No. 
17,461]. 


[a] Cockroaches not)“‘accidents of 
navigation,” so as to relieve carrier 
from liability for damage caused by 
their eating paper labels off tea chest. 
The Miletus, 17 F. Cas. No. 9,545, 5 
ee 335. [aff 29 FB. Cas. No. 17,- 

7. American Sugar-Refining Co. v. 
The Euripides, 71 Fed. 728, 18 CCA 
226; The Carlotta, 5 F. Cas. No. 2,413, 
9 Ben. 1; The Isabella, 13 F. Cas. No. 
7,099, 8 Ben. 139; Kirkland y. The 
Fame, 14 F. Cas. No. 7,845. 


8. Perils of the sea and equivalent 
exceptions sce supra §§ 660, 661. 


9. Hamilton y. Pandorf, 12 App. 
Cas. 518. 


Compare The Euripides, 71 F. 728, 
730, 18 CCA 226 (where the court 
said: “The evidence is quite convinc- 
ing that this ‘hole was gnawed by 
rats, but damage to cargo directly 
caused by rats is not a sea peril. 
. . . And we see no good reason to 
lay down a different rule where the 
action of the rats has so disarranged 
the interior appliances of the ship 
that water intentionally taken aboard 
cos not mie the outlet provided for 
geet, Pa Sa SY 

[a] “Dangers and accidents of the 
sea” is broad enough to include leak- 


wind or waye,!* such as unusually severe storm 


15 
S, 


age of sea water through holes gnaw- 
ed by rats. Pandorf v. Hamilton, 16 
Qy BL D629: 


10. Insurance Co. of North Amer- 
ica v. Baston, ete., Transp. Co., 97 
Fed. 653; The Warren Adams, 74 Fed. 
413, 20 CCA 486. 


Perils of sea and equivalent excep- 
tions see supra §§ 660, 661. 


11. The Trignac, 169 Fed. 682. 


12. Davison Chemical Co. v. 
Eastern Transp. Co., 30 F. (2d) 862; 
The Frey, 106 Fed. 319, 45 CCA 309. 


Perils of sea and equivalent excep- 
tions see supra §§ 660, 661. 


13. The Josephine, 37 F. (2d) 928; 
Davison Chemical Co. y. Eastern 
Transp. Co., 30 F. (2d) 862; The Frey, 
106 Fed. 319, 45 CCA 309. 


14. Christie v. The Craigton, 41 
iat Pitcher v. Hennessey, 48 N. 
7 Bs : 


15. Davison Chemical Co. y. East- 
ern Transp. Co., 30 F. (2d) 862; Cook 
v. Southeastern Lime, ete., Co., 146 
Fed. 101; Southerland-Innes Co. v. 
Thynas, 128 Fed. 42, 64 CCA 116; 
Mosle v. The Sintram, 64 Fed. 884; 
Graves v. The Calvin S. Edwards, 50 
Fed. 477, 1 CCA 533 [aff 46 Fed. 815]; 
The Zealandia, 48 Fed. 697; The Ti- 
tania, 19 Fed. 101; The Pharos, 9 Fed. 


912; Barstow -v.. Wilmot, \2<F. Cas: 
No. 1,066; The Blue Jacket, 3 F. Cas. 
No. 1,569, 10 Ben. 248; Hooper v. 


Rathbone, 12 F. Cas. No. 6,676, Taney 
519; The Juniata Paton, 14 F. Cas. 
No. 7,584, 1 Biss. 15; Barstow v. 
Wilmot, 2 F. Cas. No. 1,066; Stephens, 
etc., Transp. Co. v. Tuckerman, 33 N. 
J. L. 5438; Donovan v. Standard Oil 
Gos, 155 IN. OY 112,549 INE Cvs? * Bat 
see Bazin v. Liverpool, etc., SS. Co., 
2 FF. Cas. No. 1,152.3) Wall Jr. 229 
(holding that a carrier, shipping 
goods by a different vessel and at an 
earlier date than that specified in the 
bill of lading, is liable for loss or 
damage occasioned by shipwreck, not- 
withstanding the exception of “acci- 
dents of the seas,” etc., in such bill 
of lading). 


[a] Loss of logs broken ioose 
from raft by high wind after they had 
been towed out to a steamer for load- 
ing in the open sea, was due to a 
peril of the sea, and the steamer was 
not liable therefor. Munson SS. Line 
v. Steiger, 132 Fed. 160 [aff 136 Fed. 
712, 69 CCA 492]. 


[b] Where the excessive violence 
of the sea is the efficient cause of the 
shifting of cargo, causing breakage 
and leakage, by which other portions 
of the cargo are damaged, without 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 687-691] 


sudden squalls,1® or the breaking of a huge wave 
over the ship.t7 There is authority holding that 
rough, although not extraordinary, seas may con- 
stitute a sea peril.‘® On the other hand, exemption 
sought as for sea peril has been denied where it 
appears that damage arose under ordinary weather 
conditions,'® such as a moderate breeze,?° heavy 
weather,** gales normally to be expected in the place 
and season where.encountered,?2 or the mere roll- 
ing of the ship by a cross sea.?3 

[§ 688] (39) Rain. An exception as to “loss or 
damage by rain,” does not protect the ship if the 
presence of rain on the cargo was due to the neg- 
ligence of those in charge of the ship.?* 


_[§ 689] (40) Risk of Boats. An exception “save 
risk of boats so far as ships are liable thereto” has 
been construed as intended to place the carrier’s 
lability to the shipper in the matter of “boats” on 
the same footing as such liability in the matter of 
“ships,”’*® and to exempt the carrier from liability 
for loss arising from a danger of the sea while the 
goods were in course of transit in a boat carrying 
them from ship to shore.?® 


[§ 690] (41) Rust or Corrosion. Contractual ex- 
emptions from liability for damage arising from 
rust or corrosion have been held valid,?7 and under 
such exceptions carriers are not liable for damage 
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emption is granted not only as to oxidation of iron,?® 
but also as to oxidation of other metals.2° Under 
a general exception as to “rust,” the carrier is ex- 
empted from liability for damage whether the rust 
resulted from dampness of the atmosphere,?! or 
from water.?2 


[§ 691] (42) Shipper’s or Consignee’s Risk. The 
courts have upheld the validity of stipulations that 
cargo shall be carried at the risk of the shipper or 
cargo owner,** and it has been held that under the 
Harter Act*+ a stipulation for carriage at the ship- 
per’s risk-is valid where made with a private ¢ar- 
rier.*° But stipulations for carriage at the risk 
of the shipper or cargo owner do not relieve the 
carrier from lability for loss resulting from its 
fault®® or negligence.37 

During “voyage.” <A stipulation for carriage at 
the shipper’s risk “during the voyage” will be con- 
strued as limited to loss during the particular voy- 
age within the contemplation of the parties.*® 


Lighterage. Under exceptions providing. for light- 
erage at the shipper’s or consignee’s risk for loss 
arising during lighterage without its fault, the car- 
rier is not liable.*® But stipulations as to lighterage 
“at risk and expense of cargo” do not relieve the 
carrier from liability for damage, during lighterage, 
resulting from its culpable negligence,*® and’ stipu- 


by rust occurring without their negligence.** Ex- | lations for lighterage at the cargo owner’s risk are 
which the damage would not have oc-, mem, 70 L. ed. 1143 tmem]; The, Pac. Co., 195 Mass. 157, 80 NE. 809; 
curred, it is the proximate cause of | Maumee, 260 Fed. 862; The Governor] Australasian United Steam Nay. Co.; 
such damage; and whether it consti-| Powers, 243 Fed. 961; The Erskine] Lid, v. Hiskens, 18 Austr. C. L. Rv 


tutes a peril of the sea, within the ex- 
ception in the bills of lading, is a 
question of fact, to be determined up- 
on the circumstances of each case, 
depending upon whether a seaworthy 
vessel, properly trimmed, and with 
the cargo properly stowed, would or- 
dinarily go through such seas without 
material injury to its cargo. The 
Frey, 106 Fed. 319, 45 CCA 309. 


16. Bregaro vy. The Centurion, 68 
Fed. 382, 15 CCA 480; The City of 
Alexandria, 23 Fed. 826; The Lady 
Pike, 14 F. Cas. No. 7,985, 2 Biss. 141 
{rev on other grounds 21 Wall. 1, 22 
Teed. 499)]'. 


17. Duche v. Brocklebank, 40 F. 
(2d) 418. 

[a] Carrying away ventilator 
coaming.—Duche y. Brocklebank, 40 
F. (2d) 418. 

18. The Newport News, 199 Fed. 
968. 

19. The H. A. Rock, 23 F. (2d) 198; 


The Edith, 10 F. (2d) 684; The Frey, 
106 Fed. 319, 45 CCA 309; The Ree- 
side, 20 F. Cas. No. 11,657, 2 Sumn. 
567; Corn Products Refining Co. v. 
Norton, 135 Misc. 238, 236 NYS 700. 


“Thesterm! yk2 9s refers to only 
such forces of the elements as cannot 
be resisted.” The Frey, 106 Fed. 319, 
323, 45 CCA 309 [quot Davison Chem- 
ical Co. v. Eastern Transp. Co., 30 F. 
(2d) 862, 864]. 

20. Insurance Co. of North Amer- 
ica v. Easton, etc., Transp. Co., 97 Fed. 
653. 

21. The Cameronia, 38 F. (2d) 522; 
The Mongolian Prince, 27 F. (2d) 
985; The Edith, 10 F. (2d) 684; The 
Skipsea, 9 F. (2d) 887 [certiorari den 
271 U. S. 671 mem, 45 SCt 486 mem, 
70 L. ed. 1143 mem]. 

22. The Arakan, 11 F. (2d) 791; 


The Skipsea, 9 F. (2d) 887 [certiorari 
den 271 U. S. 671 mem, 45 SCt 486 


M. Phelps, 231 Fed. 767. 

[a] Sixty mile an hour gale not 
necessarily a peril of the seas.—The 
Governor Powers, 243 Fed. 961. 


[b] Storms reasonably to he ex- 
pected when rounding the Horn at 
season of sailing.—The Erskine M. 
Phelps, 231 Fed. 767. 


[c] Weather reasonably to be ex- 
pected on transpacific voyage.—The 
Arakan, 11 F, (2d) 791. 

23. The Reeside, 20 F. Cas. 
11,657, 2 Sumn. 567. 

24. The Good Hope, 197 Fed. 149, 
AVGs CCAR SS: 

Wetting of cargo by sea water see 
infra § 699. 

25. Johnson v. Benson, 1 B. & B. 
454, 5 ECL 738, 129 Reprint 798. 

26. Johnson vy. Benson, supra. 

[a] Shallop dragging anchors and 
blown ashore in heavy sea.—Johnson 
v. Benson, 1 B. & B. 454, 5 ECL 738, 
129 Reprint 798. 

27, WV OlfL Ve ne 
Fed. 733. 

28. The Bristol, 6 Fed. 638; Zerega 
v. Gee, 30 F. Cas, No. 18,211. ; 

29. Wolff v. The Vanderland, 18 
Fed. 733. 


No. 


Vanderland, 18 


30. Wolff v. The Vanderland, 18 
Fed. 733. 

{a] Zinc damaged by white rust.— 
Wolff v. The Vanderland, 18 Fed. 
733. 

31. The J. L. Luckenbach, 209 Fed. 


142; Broderick, etc., Rope Co. v. Luck- 
enbach SS. Co., 139 Wash. 444, 247 


Py el. 

32. The J. L. Luckenbach, 209 Fed. 
142; Broderick, etc., Rope Co. v. 
Luckenbach SS. Co., 1389 Wash. 444, 
Ei ae I3ibe 

33. A. J. Tower Co. v. Southern 


646. 

[a] Inflaammable goods.—A provi- 
sion that inflammable goods may be 
transported on deck at shipper’s risk 
is valid. A. J. Tower Co, v. South- 
ern Pac. Co., 195 Mass. 157, 80 NE 
809 (holding that where the evidence 
showed a custom to treat oil clothing 
as inflammable, and when carried by 
water to transport it on deck, the 
carrier was not liable for the loss of 
the goods in consequence of the same 
being washed overboard). 

{b] Valid under Australian Sea 
Carriage of Goods Act 1904.—Au- 
stralasian United Steam Nav. Co., Ltd. 
v. Hiskens, 18 Austr. C. L. R. 646 
[rev [1913] Vict. L. 402, 35 AustrLT 
65]. 

34. See USCA tit 46 §§ 190-195. 


35. The Elizabeth Edwards, 27 F. 
(2d) 747. 

36. Ottawa Forwarding Co. v. 
Ward, 47 Que. Super. 171, 23 DomLR 
645. 

37. Colton v. New York, ete., Mail 
SS. Co., 27 F. (2d) 671;\ The Korea 
Maru, 274 Fed. 509; California Nav. 
ete., Co. v. Stockton Milling Co., 184 
Fed. 369, 107 CCA 46 [aff 165 Fed. 
356]; Ferreira v. American SS. Ari- 
zonan, 3 Hawaii Fed. 530. 

38. Swift v. Furness, 87 Fed. 345. 

[a] Additional voyage excluded.— 
A provision in a bill of lading that 
meat “is to be shipped wholly at 
the risk of the shipper, and that the 
owners assume no- responsibility 
therefor during the voyage,” refers 
only to the voyage contemplated by 
the parties, and not to an additional 
voyage arbitrarily made by order of 
the owner of the ship. Swift v. Fur- 
ness, 87 Fed. 345. 

39. The Seguranca, 68 Fed. 1014. 
Nichols v. Compania Trasatlantica, 
218 App. Div. 660, 219 NYS 86 [aff 
245 N. Y. 624, 157 NE 884]. 


40. The Ogeechee, 248 Fed. 803. 
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inapplicable to risks arising from the unfitness of 
the lighter.** Under stipulations providing that the 
liability of the carrier shall cease when the goods 
are “free of the ship’s tackle” and that “thereupon 
the goods shall be at the risk . of the shipper 
or consignee,” the carrier has not been held liable 
for conversion of goods after delivery aboard 
lighters.*? : 

“Merchant’s risk.” Under general exceptions from 
liability for loss arising from negligence or error 
of judgment of the shipowner’s employees, and a 
specific clause as to carriage “at merchant’s risk,” 
the provision relating to “merchant’s risk” will not 
be construed so as to cut down the exemption grant- 
ed by the general exceptions as to negligence and 
error of judgment.*? 


Stipulations for transshipment of goods “by the 
usual methods of conveyance, at the sole risk of 
the owners of the goods,” will be strictly construed 
against the carrier,*4 and will not relieve it from 
liability for loss, during lighterage, resulting from 
negligence.*® 

[§ 692] (48) Strikes. Under exceptions as to 
strikes or stoppage of labor, exemption has been 
granted where damage resulted from the striking 
of stevedores*® or repair men.*7? But exceptions as 
to strikes will not relieve the carrier from liability 
for damage resulting from its negligence.*® 

[§ 693] (44) Sweat or Sweating.*® “Sweating,” 
as an excepted risk or cause of damage, has been 
held to refer to moisture dropping onto the cargo 
from condensation,®® and to exclude damage result- 
ing from heat, even though accompanied by mois- 
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ture.°t Under exceptions exempting the carrier from 
liability for damage caused by sweat, where it ap- 
pears that damage proximately resulted from such 
cause, exemption will be granted.®? But where the 
damage from sweat is proximately due to the car- 
rier’s unexcepted negligence, exemption will be de- 
nied.°# 

Sweat from ship or cargo. Exceptions as to dam- 
age from “sweat” have been construed as relating 
not only to sweat from cargo,°* but also to sweat 
from the ship.°* 

[§ 694] (45) Taint from Other Goods.°* Excep- 
tions as to “taint from other goods” operate to re- 
lieve the carrier from liability for damage so 
caused,®* in the absence of unseaworthiness of the 
ship®*’ or negligence in the care of cargo.°° 


[§ 695] (46) Theft.°° Subject to statutory re- 
strictions,®! a carrier may, by contract, limit its lia- 
bility for loss or damage by theft,®? as in the case 
of undeclared valuables.°? Exceptions as to loss 
by “thieves” have been construed as covering only 
theft by outside persons, not connected with the 
ship;** but under exceptions as to “theft on land 
or afloat,” coupled with other clauses evincing intent 
to exempt the carrier from loss caused by the ship’s 
employees, it has been held that theft by a ship’s 
purser is within the benefit of the exception.°® Such 
exceptions do not relieve the carrier from lability 
for theft arising from its unexcepted negligence.*® 


Under Harter Act.°* Exceptions against loss by 
thieves are valid under the Harter Act where con- 
strued with an implied limitation as to the earrier’s 
exercise of due diligence in respect to care and cus- 


41. Insurance Co. v. North Ger- 52. The Dolbardorn Castle, 212, spect to leaking sulphuric acid. The 
man Lloyd Co., 106 Fed. 973. Fed. sass Las 222 Fed. 838, 138 CCA| Milwaukee Bridge, 26 F. (2d) 327 
BOA Ghartencdt Banke nae ritishelae eo sl sene udson, 172 Fed. 1005. [aff 15 EF. (2d) 249, and certiorari 
dia Steam Nav. Co., [1909] A. C. 369,| [a] Cement.—The Dolbardorn gen Bae a ie meee U.S. 632, 49 
4 BRC 222. Castle, 212 Fed. 565 [aff 222 Fed. 838, oa - ed. 550]. 
43. Briscoe v. Powell, 22 T. L. R. 138 CCA 264]. 60. As: 
128. [b] Goat skins——The Hudson, 172| Barratry see supra § 626. 
44. Colton v. New York, etc., SS. ects TSA tohen erent eet Peril of sea see supra § 680. 
Come 2th Be (2d) a6 Tas c el pia -—The Dolbardorn Robbe as da r ri ~ 
Mo) a Castle, 212 Fed. 565 [aff 222 Fed. 838,| pra § 636. Bie cue ee Nee moe 
45. Colton v. New York, etc., SS. 138 CCA 264] i f 
Co., supra. 53. The * aiieneere 43 F. (2d) 247: 61. See infra text and notes 67-76. 
i [a] Cone Leben in Poe The Later Drome, 43 ian Go bie The 62. The Saratoga, 20 Fed. 869. 
ng weather in open lighters without] srinton Castle, 243 Fed. 523, 156 CCA 63. Liver 1, et St 
adequate tarpaulins.—Colton v. New : 2 Sahat OF “2 ir OKO 2s ASE eam Co. Vv. 
York; etc., SS. Co., 27 F. (24) 671. Bee Te Perc oa oe ie ae Phenix Ins. Co., 129 U. S. 397, 9 SCt 


46. The Toronto, 174 Fed. 632, 98 
CCA 386. 
[a] Carrier not under duty to 


grant strikers’ demands.—The Toron- 
to, 174 Fed. 632, 98 CCA 386. 


[b] Harter Act inapplicable.—The 
Toronto, 174 Fed. 632, 98 CCA 386. 


47. Lighter v. U. S. Shipping Bd. 
Emergency Fieet Corp., 33 F. (2d) 
288 [aff 24 F. (2d) 536]. 


48. Armand Schmoll, Ine. v. Com- 
monwealth, etc., Line, 230 App. Div. 
430, 245 NYS 224. 


[a] Letting perishable cargo rot 
without either making efforts to pre- 
serve it or notifying the consignee 
of delay in unloading due to strike. 
Armand Schmoll, Ine. v. Common- 
wealth, etc., Line, 230 App. Div. 430, 


245 NYS 224. 
49. As sea peril see supra § 669. 
50. The Pearlmoor, [1904] P. 286. 
51. The Pearlmoor, supra. 


588, 161 CCA 514]. 


[a] Failure to move cargo and 
close hatch cover so as to prevent 
hot air from hold reaching other 
cargo. The Skipton Castle, 223 Fed. 
839 [laff 243 Med) 523, 156 CCA 2217: 


[b] Improper dunnage exposing 
cargo of nuis to sweat from ship rea- 
sonably to be anticipated in view of 
climatic changes of voyage. The La 
Drome, 438 F. (2d) 241. 


54. The La Drome, 43 F. (2d) 241. 
55. The La Drome, supra. 
56. Damage caused by other goods 


see supra § 632. 


57. The Milwaukee Bridge, 26 F. 
(2d) 327 [certiorari den sub nom. 
Moore v. US.) 278 3Us s632, 49eSCt 
313 73 Li ed. 550]. 


58. The Milwaukee Bridge, 15 F. 
(2d) 249 [aff 26 F. (2d) 327]. 


59. The Milwaukee Bridge, supra. 
[a] Negligence not shown with re- 


469, 32 L. ed. 788. 


64. Taylor v. Liverpool, ete., ss. 
Co, ky Ro 9 @., Bi 546. 


65. Spinetti v. Atlas SS. Co., 80 
INP Ys (Aes GUAR 57.08 


66. The Ghazee, 172 Fed. 368, 97 
CCA 66; The Saratoga, 20 Fed. 869. 
[a] In Quebec (1) under a bill of 


lading excepting theft in broad lan- 
Suage, the carrier’s exemption has 
been held to include theft not only by 
persons external to the ship, but 
also by those lawfully aboard her, 
Whether as passengers or employees 
(Mathys v. Manchester Liners, 25 
Que. Super. 426), (2) although even 
under sueh exceptions the carrier will 
not be excused for theft resulting 
from its negligence (Mathys v. Man- 
chester Liners, supra), (3) unless 
there is an express exception includ- 
ing negligence (Mathys v. Manchester 
Lines, supra). 


67. See USCA tit 46 §§ 190-195. 
And see supra §§ 603, 605. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 695-700] 


tody of cargo,** thefts by persons not connected 
with the vessel may be stipulated against if no neg- 
ligence in watching appears,®® and a diligent carrier 
has been held not liable for thieving by employees 
of an independent stevedore.?° But under the act 
relief from liability cannot be obtained with respect 
to theft by those belonging to the ship.7! A general 
clause in a bill of lading, exempting a shipowner 
from liability for loss of goods while on the quay, 
or loss by thieves, is not to be construed as applying 
to cases where such loss arises through the carrier’s 
negligence or failure in proper custody or care, so 
as to render it invalid, under the act,?2 nor is it 
rendered void, under such provision, by a subsequent 
clause extending all exemption provisions to eases 
of negligence, the two clauses being separable;7* 
but the carrier is entitled to the benefit of the ex- 
emption, unless it is found that its negligence or 
fault contributed to the loss.7# The Harter Act 
does not affect the validity of exceptions as to theft 
with respect to shipments between ports of a for- 
eign country,’® or between ports of different foreign 
‘countries, even though intended ultimately to reach 
this country via rail.7® 


[§ 696] (47) Transhipment.- Stipulations for 
‘transhipment at the shipper’s risk and expense do 
not relieve the carrier from liability for loss re- 
sulting from negligent transhipment,’7 as in an 
unseaworthy vessel;*® nor will such exceptions re- 
lieve the carrier as to risks beyond their purview.*® 
Under stipulations permitting transhipment of goods 


SHIPPING 


[58 C.J.] 433 


for forwarding to “any steamer . of their 
own or any other line,” the words “other line” do 
not mean that transhipment can be made only to a 
“liner,”’’° and transhipment to a small trading steam- 
er 1s permissible.’ 

[§ 697] (48) Unavoidable or Inevitable Acci- 
dent.** An exception as to “unavoidable accident” 
is valid.8* Damage arising from a collision occur- 
ring without fault of the carrier falls within an ex- 
ception as to “unavoidable accident.”54 


“Inevitable accident” applies to occurrences which 
no foresight nor precaution of the carrier could pre- 
vent. 

[§ 698] (49) Vermin.’® Under a specific excep- 
tion as to damage by vermin, a carrier exercising 
due care will be exempt from liability for such dam- 
age.*7. But where the carrier’s unexcepted negli- 
gence contributes to the damage by vermin, exemp- 
tion will be denied.*§ 


[§ 699] (50) Wetting of Cargo.’® Under a spe- 
cific exception against wetting of cargo by sea wa- 
ter, the carrier nevertheless remains lable for such 
wetting through its negligencée.° 


[§ 700] (51) Other Particular Limitations. In 
addition to those discussed above,®! reference will 
be found in the notes infra this section to other 
particular contractual limitations construed by the 
courts, such as “casualties of river navigation and 
of steam,”°? “loss or damage on the lakes or riy- 
ers,’”’®* and “not responsible for weight, nor quality, 


68. The Poznan, 276 Fed. 418. anes Bosenwald v. Oregon City on discharge of Aa ae of eee: 
69.) Cunard SS. Co. v. Kelley, 115 ransp. Co., supra. after a voyage 0 irty-four ays, 
Fed. 678, 53 CCA 810; The Saratoga,| 85, Merritt v. Harle, 31 Barb. (N.| heara-of “amount of aamagee item 


20 Fed. 869. Ave) 
70. The Poznan, 276 Fed. 418. 86. 


71. The Seneca, 163 Fed. 591 [rev | °8>- 
on other grounds 172 Fed. 370, 97 CCA 87. 
68]. 


72. Cunard SSt CorivaiKelley,, 115 1103 
Fed. 678, 53 CCA 310. [al 
73. Cunard SS. Co. v. Kelley, su- 
pra. 
74. Cunard SS. Co. v. Kelley, su- 
pra. ship, 
75. Straus v. Canadian Pac. R. Co., 


254 N. Y. 407, 173 NE 564. 46 Fed. 8591. 


As peril of sea see supra § 


The Timor, 67 Fed. 356, 46 CCA 
412 [rev 46 Fed. 859]; 
chants’, ete., Transp. Co., 24 Pa. Dist. 


Damage by rats.—Where it is 
shown that precautions were taken 
which ordinarily prove sufficient to 
prevent damage by rats, as by having 

a sufficient supply of cats aboard [c] 
the vessel owners are not lia- 
ble for damages thus occasioned. 
Timor, 67 Fed. 356, 46 CCA 412 [rev 


rats appeared, the ship would be held 
liable, although an exception of lia- 
bility by reason of “vermin” in the 
bill of lading included rats, since the 
exception, even if valid, could not 
excuse the lack of preliminary pre- 
cautions against rats through a prop- 
er previous examination of the ship, 
thorough washing out or fumigating, 
or a sufficient supply of cats. Kan- 
ter v. The Italia, 59 Fed. 617. 


Where due diligence is not 
used to guard against injury, a stip- 
ulation for exemption from liability 
from damages by rats will be disre- 
garded. The Isabella, 13 F. Cas. No. 
7,099, 8 Ben. 139. 


Reid v. Mer- 


The 


76. Straus v. Canadian Pac. R. Co., [bp] 
supra. 

77. Wilson v. The Galileo, [19151] inated fr 
At GC. 199 [aff [1914] -P. 91. fumigation, 

78. Wilson v. The Galileo, supra. 

79. See The Hadji, 16 Fed. 861 


(where a clause in the bill of lading 
excepting “risk of craft or hulk or 
transshipment,” etc., was held not to 
refer to any risk of the hull of the 
vessel, but to small craft used in 
transshipment of the goods from the 
ship to shore). 


80. Hadji Ali Akbar v. Anglo- 
Arabian Ctemmpss. 1Co., 22) (i EAR: 
6 


81. Hadji Ali Akbar v. Anglo- 


Arabian, etc., SS. Co., supra. 
82. Distinguished from: 

Act of God see supra § 623. 

Sea peril see supra § 660. 


83. Rosenwald v. Oregon City 
Transp. Co, 84 Or, 15, 163 Py831, 164 
P 189. 


[58 C. J.—28] 


Customary precautions suffi- 
cient.—Although rats could be elim- 
inated from a vessel by inexpensive 
nevertheless use of a 
customary method of trying to elim- 
inate rats by cats and traps is suffi- 
cient to avoid a charge of negligence 
and to bring the carrier within the 
benefit of an exception as to damage 
from ‘‘vermin.” Reid v. Merchants’, 
ete.,, Transp. Co., 24 Pa. Dist. 1103: 


88. The Italia, 59 Fed. 617; Stev- 
ens v. Navigazione Generale Italiana, 
39 Fed. 562; The Isabella, 13 F. Cas. 
No. 7,099, 8 Ben. 139. 

[a] Omitting to fumigate.—A bill 
of lading exempting from “damage 
done by vermin” does not exonerate 
the owners from responsibility for 
injuries by rats, resulting from their 
negligence in omitting to fumigate 
the ship before loading, and the bur- 
den of proving that the injuries were 
not the result of such negligence is 
on the owners. Stevens v. Naviga- 
zione Generale Italiana, 39 Fed. 562. 


[b] No precautions at all.— Where, 


A 89. As peril of the sea see supra § 
70. 


Rain see supra § 688. 


90. Herman vy. Compagnie Générale 
Transatlantique, 242 Fed. 859, 155 
CCA 447; Williams v. Lamport, 130 
Misc. 644, 224 NYS 587. 


[a] Unexplained presence of tons 
of water in hold.—Herman v. Com- 
pagnie Générale Transatlantique, 242 
Fed. 859, 860, 155 CCA 447. 


91. See supra §§ 622-699. 


92. Adams Pxpress Co. v. Fendrick, 
38 Ind. 150. 


[a] Covers loss due to explosion 
of a boiler.—Adams Express Co. v. 
Fendrick, 88 Ind. 150. 


93. St. Louis, etc., R. Co. v. Smuck, 
49 Ind. 302. 


[a] Does not cover loss by the 
sinking of a wharf boat on which the 
goods have been placed awaiting their 
transfer to a steamer. St. Louis, 
etc., R. Co. v. Smuck, 49 Ind. 302. 
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nor for loose bales.’’?4 


[§ 701] h. Stipulations as to Notice of Loss or 
Claim—(1) Validity of Stipulations. 
relieving the carrier of liability unless notice of loss 
or claim is given within a stipulated time, where 
reasonable in character, are valid®® and enforcea- 
ble,°* as where notice is required before removal of 
goods from the dock or whart,®? before removal from 
carrier’s custody and control,°®* before accepting de- 
livery®® or taking receipt,! or within a specified num- 


ber of days? or hours? after the 
particular event. 
where unreasonable.* 


Reasonableness of stipulations as to notice de- 


The La Kroma, 138 Fed. 936. 


[a] All bales delivered.—A ship is 
relieved from liability for a short- 
age in weight of a shipment-in bales 
under a bill of lading containing the 
clause, “Not responsible for weight, 
nor quality, nor for loose. bales,” 
where it shows that all the bales were 
delivered. The La Kroma, 138 Fec. 
wo0. 


95. The Queen of the Pacific, 180 
UeeS 49" 20 SCt 278,°45 aa xeds 219. 
[rev 94 Fed. 180, 36 CCA 135]; Russo 
v.'U. S., 40 F. (2d) 39; Brennan Pack- 
ing Co. v. Cosmopolitan Shipping Co., 
14 F. (2d) 971; The Natal, 14 F. (2d) 
382; The Henry S. Grove, 292 Fed. 
502; The Sagadahoc, 291 Fed. 920; 
Jamison v. New York, etc., SS. Co., 
241 Fed. 389; The Westminster, 127 
Fed. 680, 62 CCA 406 [aff 116 Fed. 
123, and certiorari den 194 U. S. 637, 
24 SCt 860, 48 L. ed. 1161]; The Arc- 
tic Bird, 109 Fed. 167; The St. Hub- 
ert, 107 Fed. 727, 46 CCA 603 [certio- 
rari den 181 U.S. 621, 21 SCt 925, 45 
L. ed. 1032]; The Naranja, 104 Fed. 
160; Angel v. Cunard SS. Co., 55 Fed. 
1005; Lloveras v. United Fruit Co., 
11 La. A. 343, 123 S 374; Clinckett v. 
boar 205 App. Div. 710, 200 NYS 
178. 


fa] Not against public policy.— 
Brennan Packing Co. v. Cosmopoli- 
tan Shipping Co., 14 F. (2d) 971. 


96. Bombace v. American Bauxite 
Co., 39 F. (2d) 867; The Bencleuch, 
10 F. (2d) 49. 


97. Ikuno v. Morris, 22 F. (2d) 140; 
The Bencleuch, 10 F. (2d) 49; The 
Susquehanna, 296 Fed. 461; The Saga- 
dahoc, 291 Fed. 920; The Turret 
Crown, 275 Fed. 961 [aff 284 Fed. 429 
(certiorari den 262 U. S. 742, 42 SCt 
520, 67 L. ed. 1210)]; Unione Austria- 
ea di Navigazione v. Tujague, 231 Féd. 
427, 145 CCA 421; The Westminster, 
127 Fed. 680, 62 CCA 406 [aff 116 Fed. 
123, and certiorari den 194 U. S. 637, 
24 SCt 860, 48 L. ed. 1161]; The St. 
Hubert, 107 Fed. 727, 46 CCA 603 [cer- 
tiorari den 181 U. S. 621, 21 SCt 925, 
45 L. ed. 1032]. 


98. Duche v. Lloyd Mediterraneo, 
31 F. (2d) 496 [aff 31 F. (2d) 1010]; 
The Persiana, 185 Fed. 396, 107 CCA 
416 [rev 156 Fed. 1019]. 


94. 


eat The Texas’ Maru, 13 F. (24) 
1. Duche v. Brocklebank, 35 F, 


(2d) 184 [aff 40 F) (2d) 418]. 


2. The Queen of the Pacific, 180 
U. S. 49, 21 SCt 278, 45 L. ed. 419 [rev 
34 Fed. 180, 36 CCA 135]; Rosenberg 
v. Atlantic Transp. Co., 25 F. (2d) 739; 
The Commercial Guide, 24 F. (2d) 
868; Grace v..Panama R. Co., 12 FH. 
(20)) 333 [certiorati dén 273° Uns 
715, 47 SCt 108, 71h. ed. 855]; Fhe 
Sagadahoc, 291 Fed. 920;- The Henry 


But such provisions are invalid 
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pends upon the facts of the particular case,° such 


Stipulations by the parties,’ 


able.® 


occurrence of a 


Laches of shipper. : : 
giving notice for an unreasonable time far in ex- 


cess of that stipulated, is not in a position to urge 
the unreasonableness of the stipulated tim 


Provisions of Interstate Commerce Act regulating 
stipulations as to time of notice’? have been held 


as the object of the notice,® the knowledge possessed 


and the length of the voyage.* 


Stipulations requiring written notice are reason- 


A shipper who has delayed 


ese” 


not to affect the validity of such stipulations in bills 


,S. Grove, 283 Fed. 1019; The Arctic 


Bird, 109 Fed. 167. 


[a] Ninety days.—The 
Grove, 283 Fed. 1019. 


{b] Within thirty days.—A stipu- 
lation in a bill of lading that all dam- 
age claims must be presented within 
thirty days is not unreasonable as 
applied to a loss which was known to 
the consignees over three weeks be- 
fore expiration of the stipulated 
time. The Queen of the Pacific, 180 
U. S. 49, 21 SCt 278, 45 L. ed. 419 [rev. 
94 Fed. 180, 36 CCA 135]. 


[ec] Ten days after 
Grace v. Panama R. Co., 
338 [certiorari den 273 U. S. 
SCt LOS LL eds 3554: 


{d] Ten days after discharge.— 
The Commercial Guide, 24 F. (2d) 868. 


[e] Ten days after removal.—Ros- 
enberg v. Atlantic Transp. Co., 25 F: 
(2d) 739. 


[f] Ten days after shipper’s no- 
tice.—A provision of a bill of lading 
requiring such presentation within 
ten days after the shipper has notice 
of the loss or injury is reasonable, 


Henry S. 


delivery .— 
12 F. (2d) 
715, 47 


and will be enforced. The Arctic 
Bird, 109 Fed. 167. , 
[g] Three days after vessel has 


finished discharging if goods have not 
been sooner remov The Sagadahoc, 
291 Fed. 920. 


3. The Naranja, 104 Fed. 160. 


[a] Twenty-four hours after dis- 
charge.—The Naranja, 104 Fed. 160. 


4. The Carso, 43 F. (2d) 736: The 
Natal, 14 F. (2d) 382; Pacific Coast 
Co. v. Yukon Independent Transp. Co., 
155 Fed. 29, 83 CCA 625; The Queen 
of the Pacific, 61 Fed. 213. 


“If the damage was-open and ob- 
vious, or such as in the exercise of 
ordinary care could be discovered be- 
fore the removal of the goods from 
the wharf, undoubtedly it would be the 
duty of the owner to give immediate 
notice, where provision for the same 
had been exacted, and the insistence 
upon such a provision under such cir- 
cumstances would not be a hardship 
of which he could complain. On the 
other hand, where the character of 
the damage was such as not to be 
easily discernible, or where unpack- 
ing or inspection was necessary, and 
this could not be had on the delivery 
platform of the carrier, such a provi- 
sion, undoubtedly, would be burden- 
some, and ought not to be enforced.” 
The Turret Crown, 284 Fed, 439, 442 
[certiorari den 262 U. S. 742, 43 Sct 
520, 67 L. ed. 1210]. 


[a] Before removal from deck.— 
“notice either of damage or of claim 
before ‘removal of the goods from the 
ship’s deck’ is an unreasonable re- 
quirement because it involves a prac- 


(SS. Line, 22 F. 


of lading for ocean carriage to foreign ports.*? 


tical impossibility; for nowadays 
goods are usually not placed on the 
ship’s deck at least for an appreciable 
time.’ The Carso, 43 F. (2d) 736, 746. 


5.. The Queen of the Pacific, 180 
UN Sx 49,920 SCE 279). 455 le eds “lrg: 
Jkuno vy. Morris, 22 F. (2d) 140; The 
Natal, 14 F. (2d) 382. 


6. The Queen of the Pacific, 180 U. 
S. 49, 21 SCt 278, 45 L. ed. 419; Ikuno 
v. Morris, 22°F. (2d) 140; The Natal, 
14 F. (2d) 382. 


7. The Natal, supra. 


8. The Queen of the Pacific, 180 
U.S. 49, 21 SCt 278, 45 L. ed. 419; Iku- 
nov. Morris, 22 8. (2d) 140;--The 
Natal, 14 F. (2d) 382. 


[a] “Thus, a notice which would 
be perfectly reasonable as applied to 
steamers making daily trips, might 
be wholly unreasonable as applied to 
vessels engaged in a foreign trade.” 
The Queen of the Pacific, 180 U. S. 
49, 58, 21 SCt 278, 45 L. ed. 419 [quot 
Ikuno v. Morris, 22 F. (2d) 140, 142]. 


9. Bombace v. American Bauxite 
Co; 39 B.. Cs sert. 


10. Grace v. Panama R. Co., 12 F. 
(2a) 338 [certiorari den 273 U. S. 715, 
47 SCt 108, 71 L. eds 8561: 


[a] Waiting seventy days under 
ten-day stipulation.—A shipper, giv- 
ing no notice of damage for seventy 
days, was not in a position to urge 
the unreasonableness of a provision of 
a bill of lading requiring that demand 
for damage be made within ten days 
after delivery. Grace v. Panama R. 
Co., 12 F. (2d) 338 [certiorari den 273 
WS. Gib 47 SCL 03.47. t Sued espns 


11. See Carriers § 478. 


12. Cudahy Packing Co. v. Munson 
(2d) 898 [certiorari 
den 277 U. S. 586, 48 SCt 433, 72° ZL: 
ed. 1000]. 


[a]_ Not declaration of public pol- 
icy.—Interstate Commerce Act § 20, 
as amended by Cummins Amendment 
(USCA tit 46 § 20), forbidding clauses 
in bills of lading which require that 
notice of claim shali be given in less 
than ninety days, is not declaration of 
public policy, invalidating a clause of 
an ocean bill of lading requiring no- 
tice of claim of damage within forty- 
eight hours after removal of goods, 
where shipment was made from Sioux 
City, lowa, to Havana, and a through 
bill of lading was issued by a rail- 
road company, making the ocean bill 
of Jading part of the contract, espe- 
cially since the Interstate Commerce 
Commission, as authorized by section 
25, subd. 4, as added by Act Febr. 28, 
1920, § 441 (USCA tit 46 § 25), after 
transactions in suit, adopted regula- 
tions permitting bills of lading of 
kind used by defendant steamship 
company. Cudahy Packing Co. y. 
Munson SS. Line, 22 F. (2d) 898, [cer- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 702] (2) Purpose and Construction. The pur- 
pose of stipulations requiring notice of loss or claim 
is to afford the carrier an opportunity for prompt 
investigation*’ and to protect it against fictitious,!# 
excessive,*® or imaginary!® claims, and not to re- 
heve it from just liability.17 Such stipulations 
should receive a reasonable!® and practicable’® in- 
terpretation, in the light of the facts to which they 
are appled,”® rather than a techniecal,?1 literal,22 
or unvarying’® construction. The clause must be 
construed as an entirety,?4 and ambiguities will be 
resolved against the carrier.?° 


Stipulations requiring notice “before removal” of 
the goods have been construed as meaning before 
removal from the dock or wharf,?® or before removal 
from the ecarrier’s custody and control.?7 
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stipulations will not bar his recovery.?8 But failure 
to comply with a reasonable and valid?® stipulation 
as to notice ordinarily®® bars recovery of damages.*? 


Condition precedent to suits. Compliance with 
stipulations as to notice has been held a condition 
precedent not only to suits against the shipowner,?2 
but also to libels in rem against the ship.?? 


[§ 704] (b) What Constitutes—aa. In General. 
In accordance with the rule of reasonable construc- 
tion,** it is ordinarily not necessary that any par- 
ticular form of notice be given,*®® and it has been 
held that a substantial, in contradistinction to a 
literal, compliance with stipulations as to notice is 
sufficient.2 There must, however, be at least a 
substantial compliance with such stipulations.37 


[§ 703] (3) Compliance with Stipulations—(a) In 
Where the shipper has in fact complied 
with stipulations as to notice of loss or claim, such 


General. 


tiorari den 277 U. S. 586, 48 SCt 438, 
72 L. ed. 1000]. 

1G. ~The Cornelia,/15 BF. (2d): 245; 
The Persiana, 185 Fed. 396, 107 CCA 
416 [rev 156 Fed. 1019]; J. Aron & 
Cos, Inc. v.,Panama R.'Co., 135 Misc. 
528, 238 NYS 24. ° 

14. J. Aron & Co., Inc. v. Panama 
RCo; supra. 

15. J. Aron & Co., Inc. v. Panama 
HCos supras 

16. J. Aron & Co., Inc. v. Panama 
R. Co., supra. 

17. The Cornelia, 15 F. (2d) 245; 
The Persiana, 185 Fed. 396, 107 CCA 
416 [rev 156 Fed. 1019]; J. Aron & 
Co., Inc. v. Panama R. Co., 135 Misc. 
528, 288 NYS 24. 

18. The Cardiganshire, 9 F. (2d) 
416; Jamison v. New York, etc., SS. 
Co., 241 Fed. 389; J. Aron & Co., Inc. 
v. Panama R. Co., 135 Misc. 528, 238 
NYS 24. 

Lowrider Aron é& ©o:,' Inc. Vv. 
R. Co., supra. 

20. The Cardiganshire, 9 F. 
416; Jamison v. New York, etc., 
Co., 241 Fed. 389. 

Ze) JeeAron) & Co. inc) iv... Panama, 
R. Co., 185 Misc. 528, 288 N¥S 24. 


22. J. Aron & Co., Inc. v. Panama 
R. Co., supra. 


Panama 


(2d) 
SS. 


23. The Cardiganshire, 9 F. (2d) 
416. 

24. The Carso, 43 F. (2d) 736. 

25. .J. Aron & Co., Inc. v. Panama 
R. Co., 135 Mise. 528, 238 NYS 24, 
26. 


“The conditions imposed by the 
carrier are in derogation of the com- 
mon law and should be construed 
strongly against it.” J. Aron & Co., 
Inc. v. Panama R. Co., supra. 


26. The Westminster, 127 Fed. 680, 
62 CCA 406 [aff 116 Fed. 123]; The 
St. Hubert, 107 Fed. 727, 46 CCA 603. 


. The Persiana, 185 Fed. 396, 
398, 107 CCA 416. 
23. Aron v.. Panama R. Co.,- 135 


Misc. 528, 238 NYS 24. See Cordoba 
v. Warner, 1 Philippine 7, 10 (where 
the court said: ‘Defendants’ second 
defense—that plaintiff's suit must 
fail because his claim was not pre- 
sented to the carrier or consignees of 
the vessel within twenty-four hours 
after receipt of the goods—can not be 
sustained for the reason that plain- 
tiff’s claim was presented not later 


necessary.°*® 


did not receive his consignment with- 
in the meaning of article 366 of the 
Commercial Code before the 29th of 
the same month. The discharge of 
the merchandise into the lighters of 
Carman & Co., for delivery at the 
custom-house under customs supervi- 
sion and control was not ‘the receipt 
of the merchandise’ contemplated by 
article 366. The packages were then 
in the hands of the Government, and 
their owner could exercise no. do- 
minion whatever over them until the 
duties were paid or secured to be paid. 
The time prescribed by article 366 
within which claims must be _ pre- 
sented does not begin to run until the 
consignee has received such posses- 
sion of the merchandise that he may 
exercise over it the ordinary control 
pertinent to ownership’’). 


29. See supra § 701. 


30. Excuses for noncompliance see 
infra § 709. 


Waiver see infra § 713. 


31. Bombace v. American Bauxite 
Co., 39 F. (2d) 867; Duche v. Brockle- 
bank, 35 F. (2d) 184 [aff 40 F. (2d) 
418]; Rosenberg v. Atlantic Trans- 
port Ce, 25). -F. (2d) 739; Brennan 
Packing Co. v. Cosmopolitan Shipping 
Co., 14 BF, (2d) 971; The Bencleuch, 
10 F. (2d) 49 [mod 3 F. (2d) 824]; 
The General G. W. Goethals, 298 Fed. 
933 [aff 298 Fed. 935, certiorari den 
266 U. S. 610, 69 L. ed. 466]; The Ver- 
di, 282 Fed. 572; The Persiana, 185 
Fed. 396, 107 CCA 416 [rev 156 Fed. 
1019]. 


[a] Illustration.—Libelant, suing 
for loss of goods shipped under bill 
of lading requiring demand for dam- 
ages within ten days after delivery, 
and providing that all claims for dam- 
ages be made in presence of agent of 
company having them in custody be- 
fore removed from station or wharf, 
cannot recover without Showing com- 
pliance with such provision. The 
General G. W. Goethals, 298 Fed. 933 
[aff 298 Fed. 935, certiorari den 266 U. 
S. 610, 69 L. ed. 466]. 


32. The Queen of the Pacific, 180 
U. Sz 49), 21. SCt 278, 45.1: ed- 419) [rey,; 
94 Fed. 180, 36 CCA 135]. 

33. The Queen of the Pacific, su- 
pra. 

34. 

35. 


[a] 
particular form. 


F. (2d) 245. 
Necessity of writtem notice see in- 


See supra § 702. 
The Cornelia, 15 F. (2d) 245. 


Documents need not be in any 
The Cornelia, 15 


than the 27th of June, 1900, and he'fra § 705, 


[§ 705] bb. Written or Oral. 
stipulation to such effect, a written notice is not 
But where written notice is expressly 


In the absence of 


36. Jamison v. New York, etc., SS. 
Co., 241 Fed. 389; J. Aron & Co., Inc. 
v. Panama R.-Co., 185 Mise. 528, 238 
NYS 24. 


37. Anchor Line v. Jackson, 9 F. 
(2d) 543; The San Guglielmo, 249 
yee 588, 161 CCA 514 [mod 241 Fed. 


[a] Notice held sufficient.—(1) 
Where it was contended that libelants 
failed to present notice in writing of 
their claim of loss before the goods 
were removed, as the bill of lading 
required, and this contention was 
based on the phraseology of libelant’s 
letter which, after giving notice of 
“heavy sea water damage,” said in 
the last clause, ‘We hereby notify 
you that we shall file claim against 
you when the extent of damage has 
been properly ascertained,” and where 
it appeared that all the bill of lad- 
ing required was a “notice in writing 
of the claim . before the removal 
of the goods from the wharf,” the no- 
tice given was sufficient compliance 
with the clause in the bill of lading, 
even when coupled with the state- 
ment that the claim would be filed 
“when the extent of damage has been 
. . . ascertained.” Stiles v. Ocean 
SS. Co., 34 FE. (2d) 627, 629. ¢2)° No= 
tice of damage by water may be suf- 
ficient to cover damage by odor of oil. 
The Thames, 61 Fed. 1014, 10 CCA 232. 
(3) Other cases. The Cornelia, 15 F. 
(2a) 245; Fiorita v. Cunard SS. Co., 
10... (2d) 2443. Pacifie ‘Coast Co: -v- 
Sues etes; Co, 155 Ned) (29133 OCA 
25. 

{[b] Notice held insufficient.—(1) 
Where a bill of lading declared that 
the steamship owner should not be li- 
able for any loss or damage or claim 
of which notice was not given within 
eight days after receipt of goods, it 
was not sufficient that attention of 
captain in one case and of persons on 
wharves directing or Supervising dis- 
charge of the cargo in another, was 
called to fact that goods were dam- 
aged. The San Guglielmo, 249 Fed. 
588, 161 CCA 514 [mod 241 Fed. 969]. 
(2) Other case. Anchor Line v. Jack- 
son, 9 F. (2d) 543. 

[c] Notice held sufficient in part 
and insufficient in part.—The Presi- 
dent Polk, 43 F. (2d) 695 [rev 40 F. 
(2d) 665]. 

88. The Vallescura, 43 F. (2d) 247; 
Hodgson v. Royal Mail Steam Packet 
Co., 33 F. (2d) 337; The Commercial 
Guide, 24 F. (2d) 868; Fiorita v. 
Cunard SS. Co., 10 F. (2d) 244. 

{a]  Tllustration.—An exception in 


the bill of lading “And that the com- 
pany is not liable for any... 
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required, an oral notice is insufficient.*9 

[§ 706] ce. Time of Notice. To be sufficient, the 
notice must be given within the stipulated time.*° 
A provision of bills of lading requiring notice of 
any claim for damage to cargo to be given before 
the goods are removed from the dock is complied 
with, where notice is given after the cargo has been 
unloaded into lghters, which still remain at the 
ship’s side.#4 

[§ 707] dd. Notice of Claim. Notice of loss is 
not compliance with a stipulation requiring notice 
of claim.t2 Where notice of claim is required, the 
claim must be presented in sufficient detail as to 
nature of damage** and amount of loss** to war- 
rant payment if well founded. 


Apparent damage. Under a bill of lading requir- 
ing notice of apparent loss or damage before re- 
moval of the goods from the ship’s custody, and 
notice of loss or damage within a specified number 
of days thereafter, and claim for damage within 
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a specified time after notice, notice of apparent dain- 
age is not equivalent to a claim for damage.*? 


Filing libel against ship is not complance with 
a requirement that notice of claim be given the 
company operating same.*° 

[§ 708] ee. Notice to Agent. Notice to the agent 
of the carrier constitutes notice to it.47 


[§ 709] (c) Excuses for Noncompliance. Non- 
compliance with stipulations requiring notice of loss 
or claim may be excused and recovery of damages 
permitted where the carrier already knew of the 
loss or claim,’ although there is authority to the 
contrary;4® and the carrier’s knowledge of the 
loss will not excuse failure to give notice of claim.°° 
Noncompliance has been excused where the facts 
were such as to render literal compliance with no- 
tice requirements impossible.*? 

Where goods are seized and condemned by public 
authorities, stipulations requiring the shipper to give 
notice before removal have been held inapplicable.*? 


for the purpose of receiving notice of 


[§§ 705-709 ~ 


claims of which notice has not been 
given before the removal of the 
goods” does not require notice in 
WiLitine..| HMiorita v.. Cunard (SS: Co, 
10 F. (2d) 244, 245. 


[b] Sufficient compliance with 
condition.—A provision of a bill of 
lading that the vessel should not be 
liable for damage to the cargo unless 
written claim for the loss should be 
made within thirty days is sufficiently 
complied with by a letter sent to the 
carrier within thirty days by the 
proctor for the cargo owner, stating 
that he held a claim for damage to 
the cargo for collection, where both 
parties had actual knowledge of the 
damage at the time of discharge. The 
D. Harvey, 139 Fed. 755. 


[ec] Telephoning notice of claim 
has been held sufficient. The Valles- 
cura, 43 F. (2d) 247. 


39. Bombace vy. American Bauxite 
Co., 39 F. (2d) 867. 


40. Duche v. Brockelbank, 39 F. 
(2d) 88; The Texas Maru, 13 F. (2d) 
538. 


[a] Week late.—Notice of a claim 
for damage to a cargo of sugar from 
coal dust, given more than a week 
after discharge of cargo on the pier 
designated by consignee, was too late, 
under a bill of lading requiring claims 
to be made ‘“‘on taking delivery.” The 
Texas Maru, 13 F. (2d) 538. 


{[b] Notice held timely.—(1) ‘‘No- 
tice of any claim arising under this 
Bill of Lading, must be given by the 
consignee to the Steamer’s Agent at 
the Port of Destination, within 48 
hours after the landing of, or failure 
to deliver goods, and the claim to be 
referred within ninety days from the 
date hereof at the offices of the own- 
er of the steamer,’ where the cargo 
was completely discharged not later 
than Dec. 8, 1925, written notice of 
elaim given Dec. 12, 1925, was ob- 
viously too late, but notice of claim 
given by telephone to the ship’s agent 
on the day when the discharge began, 
and by one of libelants in person a day 
or two later, which was within forty- 
eight hours after the landing of the 
shipment, was sufficient compliance 
with the notice requirement. The Val- 
lesecura, 43. F. (2d) 247. (2) Notice of 
a claim for damage to cargo given by 
the consignee as soon as the cargo 
was delivered and the damage was 
known, and while the vessel was still 


in port, is sufficient where the dam- 
age was already known to the own- 
ers of the vessel or their agents, not- 
withstanding a provision of the bill 
of lading that the owners should not 


be liable “for any damage to any 
goods notice of which is not 
given before the removal of the 


goods,’’ such provision not being bind- 
ing unless under the circumstances it 
was reasonable. The Persiana, 156 
Fed. 1019. (3) Other case, The Cor- 
nelia, 15 F. (2d) 245. 


[ec] “Arrival of ship,” within bills 
of lading requiring claims to be filed 
within a_ specific time thereafter, 
must be construed, where misdeliv- 
ery is charged, as meaning the date 
when cargo is discharged or of- 
fered for delivery. The Cardigan- 
shire, 9 F. (2d) 416. 


41. Jamison v. New York,.etc., SS. 
Co., 241 Fed. 389. 


42. Duche v. Brocklebank, 35 F. 
(2d) 184 [aff 40 F. (2d) 418]; Duche 
v. Lloyd Mediterraneo, 31 F. (2d) 496 
[aff 31 F. (2d) 1010]; The Commer- 
cial Guide, 24 F. (2d) 868; Fiorita v. 
Cunard SS. Co., 10 F. (2d) 244; Anchor 
Line v. Jackson, 9 F. (2d) 543. 


“Tt was not sufficient that the car- 
rier be apprised of the damage, but it 
must also have been notified of the 
intention to hold it liable.” The Com- 
mercial Guide, 24 F. (2d) 868, 869. 


[a] Notation of damage on receipt 
not enough.—Duche v. Lloyd Mediter- 
ae 838i EF. (2d) 496) [aff 31 Bi Ca) 


[b] Notice that goods have been 
damaged in transit is not notice of 
claim for recoupment. Anchor Line 
v. Jackson, 9 F. (2d) 543. 


[ec] Notice sufficient.—Duche v. 
Brockelbank, 39 F. (2d) 88; The 
Cornelia, 15 F. (2d) 245, 


pi® Russo v. U.S. 40 F. (2a) 39, 


44, Russo v. U. S., supra. 
45. Russo v. U. S., supra. 


46. The Bencleuch, 10 F. (2d) 49 
[mod 3 F. (2d) 824]. 


47. The Persiana, 156 Fed. 1019. 


[a]. Where vessel was being oper- 
ated by time charterers and bills of 
lading were issued by the master un- 
der the terms of the charter, the char- 
terers became agents of the owners 


a claim for damage to cargo required 
to be given by a bill of lading. The 
Persiana, 156 Fed. 1019. 


48. The Henry S. Grove, 292 Fed. 
502; The West Cawthon, 281 Fed. 894. 


[a] Carrier notified shipper.— 
Where a part of the cargo was lost by 
the ship, and before delivery of any 
portion of the cargo the ship, or some 
one on its behalf, notified shipper of 
such loss, the shipper could recover 
therefor, notwithstanding failure to 
make claim for loss within time lim- 
ited by bill of lading. The West Caw- 
thon, 281 Fed. 894. 

49. Duche v. Brockelbank, 39 F. 
(2d) 88; The Natal, 14 F. (2d) 382. 


[a] Knowledge not waiver.—‘‘We 
cannot follow the court below in hold- 
ing that the appellee waived the pro- 
vision of the bill of lading as to no- 
tice of claim. Mere knowledge on the 
part of the carrier at the time of de- 
livery that there is shortage in the 
cargo does not meet a requirement 
that within three days after delivery 
a claim for short delivery shall be 
presented in writing.’ The Natal, 14 
F. (2d) 382, 383. 

50. The St. Hubert, 107 Fed. 727, 
46 CCA 603 [certiorari den 181 U. S. 
621, 21 SCt 925, 45 L. ed. 1032]. 


[a] Purpose of requirement is to 
advise owners that they are charged 
with liability.—The St. Hubert, 107 
Fed. 727, 46 CCA 603 [certiorari den 
leben S.5621, 121, SCt 925,, 45) Tu. sed! 


51. American Steel Co. v. Trans- 
marine Corp., 36 F. (2d) 246. 
[a] Congestion at  port.—Con- 


signee’s failure to give written notice 
of claim within three days of steam- 
er’s discharge was excusable where 
shipments were made during a period 
of congestion at the port of delivery, 
and such failure did not bar recovery. 
American Steel Co. v. Transmarine 
Corp., 36 F. (2d) 246. 


52. The Bencleuch, 10 F. (2d) 49 
[mod 3 F. (2d) 824]. 


[a] Lemons condemned by board 
of health.—‘‘As to the lemons seized 
and condenined by the board of health, 
the clause did not apply which re- 
quired notice before removal; the 
shippers did not themselves remove 
the goods, and had no power to pre- 
vent their removal.” 
10 F. (2d) 49, 52 [mod 3 F. (2d) 824]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


The Bencleuch,. 
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But where the goods are destroyed by the shipper 
pursuant to public health regulations, stipulations 


as to notice remain applicable.®? 


[§ 710] (d) Negligence of Carrier.*4 Negligence 
of the carrier causing damage has been held to ren- 
der noncompliance with notice requirements unavail- 
able as a defense to the shipper’s suit.®5 


[§ 711] (e) Unseaworthiness of 


worthiness operating as a cause of loss does not nee- 
essarily preclude the operation of a stipulation re- 
quiring notice as a bar to recovery of damages.*? 

[§ 712] (£) Conversion of Goods.*® 
rier’s conversion of the goods relieves the shipper 
from the necessity of compliance with stipulations 


as to notice.°° 


[§ 713] (g) Waiver and Estoppel.®° 


53. -Cudahy Packing Co. v. Munson 
SS. Line, 22 F. (2d) 898 [certiorari 
den 277 U. S. 586, 48 SCt 433, 72 L. ed. 
1000]. 

54. As excluding benefits of: 
Contractual limitations generally see 

supra § 615. 
Limitations on time for 

iran sal Or 
Be ae as to value see infra § 


suit see in- 


55.0. Aron & Co, Inc, v..Panama 
R. Co., 135. Misc. 528, 238 NYS 24. 


[a] MIllustration.—Even on the as- 
sumption that a letter was not a com- 
pliance with provisions as to presen- 
tation of notice of damage and claim 
for loss, plaintiff was not barred from 
recovering the damage sustained, un- 
der the rule that contract limitations 
as to liability do not relieve the car- 
rier where loss has occurred through 
its negligence. J. Aron & Co., Inc. v. 
Panama R. Co., 135 Misc. 528, 238 NYS 
24. 


56. As excluding benefits of: 
Contractual limitations generally see 
supra §§ 617-619. 
Limitations on time for suit see infra 
§ 720. 


ee anions as to value see infra § 


7. Grace Vv. Panama, RR: Co. 120k. 
(2d) 338 [certiorari den 273 U. S. 715, 
47 SCt 108, 71 L. ed. 855]; Union 
Cova Drysdaley 32) Can 'S, C€. 379 
[reverse BAO. 22.811: 


[a] Under Fiji Sea Carriage of 
Goods Ordinance (1906) importing in- 
to bills of lading an obligation on the 
owners that the ship should be sea- 
worthy, and, in particular, that the 
refrigerating chambers should be in 
proper condition, any stipulation in- 
consistent with such obligation is in- 
operative, including a clause requir- 
ing, the owner of goods to give notice 
of loss or damage in writing within 
seven days where such damage has 
been caused by defects in the refriger- 
ating chambers. Australasian United 
Steam Nav. Co. v. Hunt, [1921] 2 A.C. 
351. 

58. Effect on limitations as to val- 
me see infra § 730. 


59. California Bank v. Internation- 
al Mercantile Mar. Co., 40 F. (2d) 78, 
79. 


60. In respect of limitations gen- 
erally see supra § 620. 

Waiver of limitations tolling time 
for suit see infra § 722. 

61. Oelbermann v. Toyo Kisen Ka- 


bushiki Kaisha, 3 F. (2d) 5 [certiorari 
den 268 U. S. 693, 45 SCt 511, 69 L. ed. 
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as to notice are subject to defeat by waiver®! or 
Where the contract itself provides that 


the requirement of notice of claim may be waived 


insufficient. ®% 


Ship.’ Unséa- 


The ear- 


[§ 714] (4) Scope of Stipulation. 
requiring notice are inapplicable to losses or claims 
beyond their scope,°* such as claims arising under 
a different contract,®® and the question of whether 
or not any particular loss or claim comes within the 
scope of a notice stipulation will depend upon the 
circumstances of the case at bar.®® 


only by express written waiver, an oral waiver is 


Stipulations 


Failure to give required notice with respect to 
some of cargo will not preclude recovery for dam- 


age to other cargo as to which due notice of loss 


Stipulations 


1161]; Pacific Coast Co. v. Yukon In- 
dependent Transp. Co., 155 Fed. 29, 83 
CCA 625. 


[a] Waiver shown.—(1) Where 
the carrier answers a written claim, 
received after the expiration of the 
time limited in the contract, on merits, 
and makes no defense on the ground 
of*delay in presenting claim, it ex- 
presses an intention to waive such de- 
fense. Oelbermann vy. Toyo Kisen Ka- 
bushiki Kaisha, 3 F. (2d) 5 [certio- 
rari den 268 U. S. 6938, 45 SCt 511, 69 
i ed: 1UGLIS = (2) Ay provision vor (a 
bill of lading that the carrier shall 
not be liable for.any claim for loss or 
damage “unless presented within 48 
hours after landing of, or failure to 
deliver, the goods” does not preclude 
a recovery for shortage of cargo, al- 
though no claim therefor was made 
within the specified time after dis- 
charge, where the ship placed the car- 
go in store, taking receipts therefor, 
and as soon as the shortage came to 
the attention of the consignee it pre- 
sented a claim therefor to the agent 
of the line in whose name the bill of 
lading was issued, who admitted lia- 


bility. The Niceto, 134 Fed. 655. 
[b] Waiver not shown.—(1) Ob- 
jection that claim for damage to 


goods was not made within proper 
time was not waived by shipowner’s 
rejection of claim on another ground. 
Grace Vv. Panama”: 'Co.,; 
838 [certiorari den 273 U. 
SCt 108, 71" L. ed.1855].. (2), ‘Carrier 
did not waive bill of lading notice 
requirement by asserting another de- 
fense, where Shipper did not change 
position. Cudahy Packing Co. v. Mun- 
son SS. Line, 22 F. (2d) 898 [certio- 
rari den 277 U. S. 586, 48 SCt 433, 72 
L. ed. 1000]. (3) The failure of the 
owners to insist on the condition in 
other cases does not constitute a 
waiver in favor of libellant, where it 
is not shown that he knew and was 
misled by it. The Westminster, 127 
Fed. 680, 62 CCA 406 [aff 116 Fed. 
12310 (4) Other cases. Brennan 
Packing Co. v. Cosmopolitan Shipping 
Go., 14°F. (2a) 971; The Verdi, 282 
Fed. 572. 


62. The Cardiganshire, 
416. 


[a] Estoppel shown.—Where con- 
signee, within one month after the 
vessel’s wrongful delivery of cement 
of mixed brands, was told by Sship’s 
agent that best efforts to correct the 
mistake were being made, the vessel 
was estopped to defend the libel for 
damages on the ground that the claims 
had not been filed within the time lim- 
ited by bills of lading. The Cardi- 
ganshire, 9 F. (2d) 416. 


[b] 


sel owner did not waive, nor estop it- 


Se Hw (G20) 


Estoppel not shown.—(1) Ves- | 


or claim was given,®? or which was left on the 


self to demand, strict compliance with 
provision of bill of lading for writ- 
ten notice of damage by holding sur- 
vey after its agent acquired bill of 
lading. Bombace v. American Baux- 
ite Co., 39 F:.(2d) 867. (2) Shipper’s 
bringing action after notice that car- 
rier relied on another defense did not 
estop carrier from relying on bill of 
lading notice requirement. Cudahy 
Packing Co. v. Munson SS. Line, 22 F. 
(2d) 898 [certiorari den 277 U. S. 586, 
48 SCt 433, 72 L. ed. 1000]. 


63. Lloveras v. United Fruit .Co., 
ji bts A eee Bley iS) Bid 


64. Boak v. U. S. Shipping Bd. 
Emergency Fleet Corp., 11 F. (2d) 5238. 


65. Boak v. U. S. Shipping Bd. 
Emergency Fleet Corp., supra. 


66. See cases infra this note. 


[a]. Claims held within scope of 
notice requirements.—(1) A claim for 
the misdelivery of goods to one not 
presenting or surrendering a bill of 
lading was held within the ninety- 
day limitation on the bill of lading, 
requiring written notice in case of 
nondelivery of the consignment with- 
in ten days after final discharge to be 
made ninety days after shipment. 
The Lake Gaither, 26 F. (2d) 198. 
(2) Where bill of lading recited that 
goods shipped by named vessel from 
Japan were to be delivered from the 
ship’s tackle, where the responsibil- 
ity of the ship shall cease, at the port 
of Vancouver, to a named railroad, 
by whom the goods shall be delivered 
to a railway company, or a steamship 
company, or other carriers designated 
for forwarding to the station nearest 
to New York via Panama, it was held 
that Vancouver, and not New York, 
was the “seaboard port of discharge,” 
within provisions relating to services 
before and after delivery at seaboard 
port of discharge, and notice of cargo 
damages sustained after the cargo 
left Vancouver was properly made un- 
der provisions relating to services 
after delivery at the seaboard port of 
discharge. Isler v. Luckenbach SS. 
Co., Inc:, 18 EB. (2d). 946. (3) Under a 
bill of lading requiring written claim 
“for short delivery of or damage to 
property hereby receipted for’? within 
seven days after ship has finished 
discharging, and “any other claim or 


demand hereunder, or for or in re- 
spect to said property or the care, 
carriage, delivery, or disposition 


thereof,” in writing “within 60 days 
from the date hereof,’ a claim for 
damage to the goods because of negli- 
gent stowage should have been made 
within seven days after the ship had 
finished discharging. The Verdi, 282 


Fed. 572. 
67. Anchor Line vy. Jackson, 9 F. 
(2d) 543. 


438 [58 C.J.] 
wharf and destroyed by public health authorities 
so that requirements of notice before removal be- 
come inapplicable.°* 


Notice of one claim will not support a suit for 
a different and distinet claim.®® 


[§ 715] i. Limitations Tolling Time for Suit—(1) 
Validity of Limitations—(a) In General. Stipula- 
tions imposing a restriction upon the time within 
which suit may be brought are valid,’° binding,’* 
and enforceable,’” in so far as reasonable, as where 
suit is required within a specified and reasonable 
time after shipment,’® delivery,’* or notice of loss 
or claim.7® But such limitations are invalid and 
unenforceable where unreasonable in character.*® 


[§ 716] (b) Reasonableness of Limitation in Gen- 
eral. The reasonableness of stipulations tolling time 
for suit will depend upon all the circumstances in- 
volved,’?* such as the time allowed’® considered in 
connection with the accessibility of the ship to the 
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[§§ 714-717 


process of the court,”® the distance between the 
point of delivery and the home offices of the ship- 
per,®° and the time required for transmission of 
communications by mail;! and the actual period 
after delivery to the carrier afforded the shipper 
to investigate and sue under a stipulation limiting 
suit to a specified time after delivery to the car- 
rier.®? s 

Particular periods of limitation have been held 
reasonable’*® or unreasonable*+ under applicable eir- 
cumstances and rules.®° 


[§ 717] (c) Effect of Statutory Limitations. The 
fact that a statute gives a longer period for bring- 
ing suit will not of itself preclude the parties from 
contracting for a shorter period of limitation.*® 
Statutes expressly providing that no period shorter 
than they prescribe shall be limited for bringing of 
suit against railroad carriers*’ do not of their own 
force invalidate stipulations shortening the period 
for suit against a water carrier,** but are relevant 


[b] Six months.—Olivier Produce 


68. The San Guglielmo, 249 Fed. 74 $<Armour v. Gjeruldsen, 15 F. 
588, 161 CCA 514 [mod 241 Fed. 969]. | (2d) 553. 

69. The Turret Crown, 284 Fed. 75. Olivier Produce Corp. v. U. S., 
439 [aff 275 Fed. 961 (certiorari den| 20 F. (2d) 214; The Susquehanna, 
sub nom. Vulcanite Roofing Co. v.| 296 Fed. 461 [aff 291 Fed. 698]; The 
Commonwealth SS. Co., 262 U. S. 742,| Sagadahoc, 291 Fed. 920; The Tur- 


43 SCt 520, 67 L, ed. 1210)]. 


[a] Ilustration.—Where a vessel 
returned to port because of storm 
damage, and part of cargo was un- 
loaded and the ship repaired before 
completion of the voyage, and, while 
ship was at port with part of cargo 
unloaded, the shipper sued to recov- 
er damages estimated at one hundred 
and twenty-five thousand dollars, no- 
tice given prior to such suit in ac- 
cordance with the terms of the bill of 
lading was not sufficient to support 
suit for damages for two hundred and 
seventy-five thousand dollars, filed 
over two years thereafter, not cov- 
ering damages occurring after repairs 
were completed and the voyage begun 
the second time, but based upon the 
claim that the full extent of damages 
was not discoverable at the time of 
the first suit, for the carrier had the 
right to rely upon the terms of the 
notice given as embracing the entire 
extent of the claim. The Turret 
Crown,, 284 Fed. 439 [aff 275 Fed. 961 
(certiorari den sub nom. Vulcanite 
Roofing Co. v. Commonwealth SS. Co., 
262, U.) S. 742; 43) SCt 520, 67 Li. ed. 
1210)]. 


70. Ikuno v. Morris, 22 F. (2d) 
140; Armour v. Gjeruldsen, 15 F. (2d) 
553; Brennan Packing Co. v. Cosmo- 
politan Shipping Co., 14 F. (2d) 971; 
The Susquehanna, 296 Fed. 461 [aff 
291 Fed. 698]; The Eldridge, 295 Fed. 
696; Koppel Industrial Car, etc., Co. 
v. Baltimore SS. Cos., 287 Fed. 203 
[aff 299 Fed. 158]; The Turret Crown, 
275 Fed. 961, 963 [aff 284 Fed. 439 
(certiorari den 262 U. S. 742, 43 SCt 
520, 67 L. ed. 1210)]; Ginn v. Ogdens- 
burg Transit Co., 85 Fed. 985, 29 CCA 
521. 


[a] Not against public policy.— 
Brennan Packing Co. v. Cosmopolitan 
Shipping Co., 14 F. (2d) 971. 


71. The,Henry S. Grove, 292 Fed. 
502; Pacific Coast Co. v. Yukon Inde- 
pendent Transp. Co., 155 Fed. 29, 83 
CCA 625. 


72. Bamboce v. American Bauxite 
Co; 390E., (20) 867. 


73. Rosenberg v. Atlantic Trans- 
port Co., 25 F. (2d) 739. 


For later cases, developments and changes in the law see Annotations, 


ret Crown, 275 Fed. 961 [aff 284 Fed. 
439 (certiorari den 262 U. S. 742, 43 
SCt 520, 67 L. .ed. 1210)]. 


Notice of loss or claim see supra 
§§ 701-714. 


76. The President Polk, 43 F. (2d) 
596 [rev 40 F. (2d) 665]; Ikuno v. 
Morris, 22 F. (2d) 140; U. S. Ship- 


ping Bd. Emergency Fleet Corp. v. 
Texas Star Flcur Mills, 12 F. (2d) 9; 
Pacific Coast Co. v. Yukon Independ- 
one Transp. Co., 155 Fed. 29, 83 CCA 


Reasonableness of limitations see 
infra §§ 716, 717. 


77. Pacific Coast Co. v. Yukon In- 
dependent Transp. Co., 155 Fed. 29, 
83 CCA 625. 

[a] Circumstances of particular 


case control with respect to the rea- 
sonableness of such _ stipulations. 
Pacific Coast Co. v. Yukon Independ- 
eae Transp. Co., 155 Fed. 29,83. CCA 
oO. = 


Statutory provisions see infra § 717. 


78. Particular periods held reason- 
able or unreasonable see infra text 
and notes 83, 84. 


yi Ikuno y. Morris, 22 F. (2d) 
80. Gelderman v. Dollar SS. Lines, 


Ltd., 41 F. (2d) 398; Green Star SS. 
Co. v. Nanyang Bros. Tobacco Co., 3 
EF. (2d) 369. 


81. Green Star SS. Co. vy. Nanyang 
Bros. Tobacco Co., supra. 


82. U.S, Shipping Bd. Emergency 
Fleet Corp. v. Texas Star Flour Mills, 
La ee 2d) Oe 


[a] Where six months’ limitation 
actually afforded shipper only one 
month period, the limitation was un- 
reasonable. U.S. Shipping Bd. Emer- 
gency Fleet Corp. v. Texas Star Flour 
Mills, 12 F. (2d) 9. 


83. See cases infra this note. 


fa] One year.—Lagerloef Trading 
Co. v. U. S., 48 F. (2d) 871; Russo v. 
U.S., 40 F. (2d) 39; Sapinkopf v. Cun- 
ard SS. Co., 254 N. Y. #11, 172 NE 
259 (after delivery). 


Corp. v. U. S., 20 F. (2d) 214; Armour 
v. Gjeruldsen, 15 F. (2d) 553 (after 
delivery); Clinckett v. Casseres, 205 
App. Div. 710, 200 NYS 178. 


[ec] Five months.—Rosenberg v. 
Atlantic Transport Co., 25 F, (2d) 739 
(after shipment). 


[ad] Three months.—Ikuno v. Mor- 
ris, 22 F. (2d) 140 (after notice); 
Koppel Industrial Car, etc., Co. v. 
Baltimore SS. Co., 287 Fed. 203 [aff 
299 Fed. 158]; The Turret Crown, 275 
Fed. 961 [aff 284 Fed. 439, certiorari 
den 262 U. S..742, 43 SCt 520, 67 Li 
ed. 1210] (after notice); Ginn v. 
Ogdensburg Transit Co., 85 Fed. 985, 
29 CCA 521. 


[e] Two months.—The Sagadahoc, 
291 Fed. 920. 


84. See cases infra this note. 


[a] Six months.—U. S. Shipping 
Bd. Emergency Fleet Corp. v. Texas 
Star Flour Mills, 12 F. (2d) 9 (after 
delivery to carrier); J. Aron & Co., 
Ine. v. Panama R. Co., 135 Misc. 528, 
238 NYS 24 (after arrival of ship- 
ment). ) 


{b] Three months.—Green Star 
SS. Co. v. Nanyang Bros. Tobacco Co., 
3 F. (2d) 369 (after written notice). 


[c] Thirty days.—The President 
Polk, 43 F. (2d) 596 [rev 40 F. (2d) 
665] (after claim, where claim had to 
be presented within ten days of dis- 
charge of cargo); Gelderman v. Dol- 
lar SS. Lines, Ltd., 41 F. (2d) 398. 


85. Rules governing reasonable- — 
ness: 


Soy: see supra text and notes 
i Si 


Effect of statutes see infra § 717. 


. ere eenner oe a 30 F. (2d) 676 
certiorari den . S. 858, 4 
352, 73 L. ed. 999]. ose 


87. See statutory provisions; and 
Carriers § 505; Limitations of Ac- 
tions § 45. 


ie eee etc., mer aan Commer- 
cia o. v. Panama R. Co., 2 5 
287, 142 NE 666. owe 


{a] Cummins Amendment of 
March 4, 1915, to Interstate Commerce 
Act (U. S. Comp. St. §§ 8592, 8604a), 
providing as to carriers subject there— 
to, among other things, that no short- 
er period than two years shall be al- 
lowed for the institution of suit on 
claims, which period is to be com- 


same title and section number, 


§§ 717-724] 


on the question of whether particular contractual 
limitations are so short as to be void as a matter of 
public policy,*® and furnish a standard to which 
there should be an approximate or reasonable con- 
formity.°° 

[§ 718] (2) Operation and Effect in General. 
Failure to bring suit within the time limited in a 
reasonable®! limitation on time for suit bars re- 
covery,°* unless good reason is shown for the delay.°3 


Filing of libel in personam begins the suit so that 
if the libel is filed within the stipulated time com- 
pliance is shown with the requirements respecting 
institution of suit.°# 

[§ 719] (3) Negligence of Carrier.°® Negligence 
of the carrier contributing to the loss will not deprive 
it-of the benefit of contractual limitations on time 
for bringing suit.°® 

[§ 720] (4) Unseaworthiness.°* Unseaworthiness 
of the ship does not preclude the carrier from mak- 
ing a stipulation limiting the time for bringing 
suit.°® 


[§ 721] (5) Scope of Stipulated Limitation. All 
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claims reasonably contemplated by contractual lim- 
itations fall within the scope thereof.?® 


[§ 722] (6) Waiver. Delay in bringing suit un- 
der stipulations limiting the time therefor may be 
waived by the carrier. 


[§ 723] (7) Period of Limitation Applicable 
Where Contract Stipulation Invalid. Where the 
contract stipulation is invalid because setting too 
short a time, the court lacks power to apply a rea- 
sonable period of limitation,? the limitation appli- 
cable in such cases being that prescribed by the leg- 
islature.® 


[§ 724] j. Limitations as to Value—(1) Validity 
—(a) In General. Where based upon an adequate 
consideration,* contractual stipulations limiting the 
amount of recovery to a stated valuation are valid 
if reasonable in character.® But stipulations as to 
limitation of value are invalid where unreasonable,® 
as where the carrier attempts to exempt itself not 
only from liability for amounts in excess of a stated 
value, but also from any liability at all for damage 
to goods exceeding such stated value.? 


puted from the rae aCe one ee barred. The Eldridge, 295 Fed. 696. Transp. Co., 155 Wed. 29, 83 CCA 625. 
claim under Transportation Act Febr. 93. TI Marids pe, 

28, 1920, § 488, is inapplicable to a é he E ees supra, * Licance tes Greer Sie eee 
common carrier by water, whose car- Waiver see infra § 722. (2a) 369 ; ” 7 
riage is unconnected with carriage by 4. ; ibs - F : 

land, both the Interstate Commerce doce Cates. Nop Basten se eat ae: _[b]_ Answering to merits in an ac- 
Act, § 1, and the Cummins amendment 3 tion for damage to cargo, without 
peing limited to carriers engaged in [a] Later service of process im-| pleading a limitation of time to sue 


contained in the contract until twen- 


the transportation of passengers or 
property wholly by railroad, or part- 
ly by railroad and partly by water, 
when both are used under a common 
control, management, or a continuous 
carriage or shipment. South, etc., 
American Commercial Co. v. Panama 
R. Co., 237, N. Y. 287, 142 NE 666. 


89. Green Star SS. Co. v. Nanyang 
Bros. Tobacco Co., 3 F. (2d) 369; 
South, etc., American Commercial Co. 
Ine! iv; Panama R-Co., 237 N:. Y. 287, 
291, 142 NE 666. 


90. Sapinkopf v. Cunard SS. Co., 
254 N. Y. 111, 172 NE 259; South, etc., 
American Commercial Co. v. Panama 
R. Co., 237 N. Y. 287, 142 NE 666. 


One year limitation not so 
wide a departure from statutory 
standards of two years as to be in- 
valid under rule of public policy. 
Sapinkopf v. Cunard SS. Co., 254 N. 
Ye ide 2 NE 259. 


[b] Six months’ limitation invalid 
under policy of two-year statute. 
Corn Products Refining Co. v. Trans- 
marine Corp., 220 App. Div. 731, 221 
NYS 679. 

[c] Sixty days after notice too 
short under public policy revealed by 
two year statute. South, etc., Amer- 
ican Commercial Co. v. Panama R. 
Co., 237 N. Y. 287, 142 NE 666. 


91. See supra § 716. 


92. Russo v. U. S., 40 F. (2d) 39; 
Bombace v. American Bauxite Co., 39 
F. (2d) 867; Schnell v. U. S., 30 F. 
(2d) 676 [certiorari den 279 U. S. 858, 
49 SCt 352, 73 L. ed. 999]; Ikuno v. 
Morris, 22 F. (2d) 140; Armour v. 
Gjeruldsen, 15 F. (2d) 553; Baltimore 
SS. Co. v. Koppel Industrial Car, etc., 
Co., 299 Fed. 158 [aff 287 Fed. 203]; 
The Eldridge, 295 Fed. 696. 


[a] Rule applied.—Under a bill of 
lading stipulation that actions for 
loss or damages must be commenced 
within forty days of discharge, an 
action commenced one hundred and 
seventeen days after discharge was 


material.—Filing a libel in personam 
for damages to a Shipment within the 
time required in the bill of lading 
for institution of suit was sufficient 
although service of process was not 
had until after expiration of such pe- 
riod because the suit was begun by 
the filing of the libel and not by the 
service of process. Leveille v. East- 
ern SS. Lines, 12 F. (2d) 486. 


95. As excluding benefit of: 


Contractual limitations generally see 
supra § 615. 


Notice requirements see supra § 710. 
Limitations on value see infra § 729. 


96. Lagerloef Trading Co. v. U. S., 
43.2 (20) Siis. Schnelily Vv. iW.cS:, 730 
EF. (2d) 676 [certiorari den 279 U. S. 
858, 49 SCt 352, 73 L. ed. 999]. 


[a] Merits of controversy will not 
be considered nor the question of 
whether the vessel was negligent in 
stowage of cargo, because failure to 
file suit within the specified period 
after giving notice of claim, as re- 
quired by a condition of the bill of 
lading, is fatal to its maintenance. 
Schnell v. U. S., 30 F. (2d) 676 [cer- 
tiorari den 279 U. S. 858, 49 SCt 352, 
(33 JOR ES ISG ‘ 


[b] Bad stowage.—Lagerloef Trad- 
insnCos ve Ue Salton C20 is iL. 

97. As excluding benefit of: 
Contractual limitations generally see 

supra §§ 617-619. 
Notice requirements see supra § 711. 
Limitations as to value see infra § 

eotle 

98. Lagerloef Trading Co., Inc. v. 
US. 943. (20) 87a 


99. Eastern Outfitting Co. v. Pa- 
cific Mail SS: Co., 26 F. (2d) 270; Ar- 
mour v. Gjeruldsen, 15 F. (2d) 553. 


[a] Short delivery.—Armour  v. 
Gjeruldsen, 15 F. (2d) 553, 554. 
1. Green Star SS. Co. v. Nanyang 


Bros. Tabacco Co., 3 F. (2d) 369; Pa- 
cific Coast Co. v. Yukon Independent 


ty-two months later, shows a waiver 
of such defense. Green Star SS. Co. 
v. Nanyang Bros. Tobacco Co., 3 F, 
(2d) 369. 

[c] Entertaining claim and ¢con- 
tinuing negotiations after expiration 
of time limited for suit may consti- 
tute a waiver of such stipulations. 
Pacific Coast Co. v. Yukon Independ- 
ent Transp. Co., 155 Fed. 29, 83 CCA 
625. 

[dad] Mere correspondence relative 
to claim has been held not a waiver 
thereof. Armour v. Gjeruldsen, 15 F. 
(2d) °553- 


Waiver of: 


Contractual limitations generally see 
supra § 620. 


Notice requirements see supra § 713. 


2. Gelderman v. Dollar SS. Lines, 
41) (2a) (393, 1399. 


3. Gelderman v. Dollar SS. Lines, 
supra. 


4 See infra § 725. 


5. Kuhnhold v. Compagnie Gen- 
erale Transatlantique, 251 Fed. 387; 
Reid v. Fargo, 213 Bed. 771; 130 OCGA 
285 [rev on other grounds 241 U. S. 
544, 36 SCt 712, 60 L. ed. 1156]; HE. 
Gerli & Co., Inc. v. Compagnie Gen- 
erale Transatlantique, 132 Misc. 752, 
230 NYS 1282. 


[a] Clause held not unreasonable 
per se.—H. Gerli & Co., Inc. v. Com- 
pagnie Generale Transatlantique, 132 
Misc. 752, 230 NYS 282. 


[b] Limitation held reasonable.— 
One thousand francs per package. 
Kuhnhold v. Compagnie Generale 
Transatlantique, 251 Fed. 387. 


Carrier’s negligence see infra § 719. 
6. Calderon v. Atlas SS. Co., 170 


U. S, 272, 18 SCt 588, 42 L. ed. 1033 
[rev 69 Fed. 574, 16 CCA 332]. 


7. Calderon v. Atlas SS. Co., 
pra; The Cabo Villano, 14 F. (2d) 
978 [mod on other grounds 18 F. (2d) 


AA0” [5S ©. Je] 

Particular stipulations held valid under general 
rules’ include stipulations limiting recovery to a 
value specified in dollars,? pounds,'® franes,*? or 
yen;12 as to a specified monetary maximuin value 
unless a greater value be declared,'* or to imvyoice 
cost not exceeding a specified valuation;’* or a 
provision that the shipowner is not to be liable for 
any damage to the goods in any case for more than 
the invoice or declared value of the goods,'® or a 
stipulation that the carrier will not be responsible 
for certain specified articles of value contained in 
any package shipped under the bill of lading, unless 
the value thereof be expressed and extra freight 
paid therefor.'® 

[§ 725] (b) Choice of Rates or Other Considera- 
tion. Reasonable!’ limitations as to value are valid 
where based upon a lower freight rate than would 
otherwise be charged;'* but where no choice of 
rates is offered the shipper, restriction of lability 
is invalid for lack of supporting consideration,*® 
at least in the absence of other consideration moy- 
ing to the shipper.2® Lack of alternative rates in- 


220]; Lines v. Atlantic Transport Co., 
Tiss Tol TOPE, TRO CUS lyOR Ue Se 
Lace Curtain Mills v. Oceanic Steam |g 
Nav. Co., 145 Fed. 701. ie 

8. See supra text and notes 4-7; 
and infra § 725. 


9. Hugetz v. Compania Trasatlan- 


19. 
33 FF. 
(2d) 


(24) 9 275: 
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26 F. 


Kisen 
Kaisha v. Willits, 17 F. (2d) 762; <A. 
C. Lawrence Leather Co. v. 


[$§ 724-727 


validates a contract for restriction of liability wheth- 
er such restriction be to an agreed valuation,** or 
to the invoice cost?? or value®* of the lost or dam- 
aged goods. Whether in any particular case a choice 
of rates has in fact been offered, with respect to the 


- cargo to which it is sought to apply a limitation of 


value, will depend upon the cireumstances involved.** 


Offering choice of rates as to one class of cargo 
will not validate a restriction as to another class 
of cargo with respect to which no choice of rates 
was offered.?> 

[§ 726] (2) Shipper’s Acceptance of Stipulation. 
In accepting the bills of lading, the shipper accepts 
the terms of the contract they contain with respect 
to limitations as to value,?® and the shipper’s ac- 
ceptance may be made by his agent.** 

[§ 727] (8) Construction. To ascertain the mean- 
ing of different limitation of value stipulations con- 
tained in a single contract, the court will ordinarily 
construe them as a whole.?® 


Ambiguities in such stipulations will be resolved 


lantique, 132 Misc. 752, 230 NYS 282. | fered a choice of rates as to merchan- 


Philippine Refining Corp. v. U. 
(2d) 974; 
974 [rev 
Transmarine Corp. 
Toyo 


dise in packages, but contained no 
such offer as to merchandise shipped 
in bulk, the choice provided with re- 
spect to packaged merchandise did not 
support a restriction of liability with 
respect to bulk merchandise. Philip- 
pine Refining Corp. v. U. S., 33 F. (2d) 


The Merauke, 31 

(2d) 836]; 
v. Levitt, 25 F. 
Kabushiki 


Com- 


tica, 270 Fed. 90. pagnie Générale Transatlantique, 12 974, : f 
[a] Five dollars a parcel.—Hugetz| F. (2d) 838, 85; Kilthau v. Interna- 26. The’ Aline, 25> Fed? ~562, (23 
v. Compania Trasatlantica, 270 Fed.| tional Mercantile Mar. Co., 245 N. Y.| Blatchf. 335; Starace v. Raporel SS. 
90. 361, 157 NE 267; Reid v. Luckenbach | Line, 114 Misc. 111, 186 NYS 130. 
SS. Co, 133 Mise. 215.230 NYS ,602; ; ’ A a 
10. The Koan Maru, 251 aS 384. Riggall_v. Great Cent. R. Co, 11 te eee to, read Sone 
[a] Fifty pounds per freight ton} Aspin. 303. the export business for several years, 


or twenty pounds per package.— 


The Koan Maru, 251 Fed. 384. [a] 


Where carrier has no alterna- 


undoubtedly knew that a bill of lad- 
ing, delivered by a steamship com- 


11. Kuhnhold v. Compagnie Gén- 
érale Transatlantique, 251 Fed. 387; 
BE. Gerli & Co., Inc. v. Compagnie Gen- 
erale Transatlantique, 132 Misc. 752, 
230 NYS 282, 285. 


- 12 Olivier Straw Goods Corp. v. 
Osaka Shosen Kaisha, 42 F. (2d) 717. 


13. Olivier Straw Goods Corp. v. 
Osaka Shosen Kaisha, supra; Kuhn- 
hold v. Compagnie Générale Trans- 
atlantique, 251 Fed. 387; Hohl v. 
Norddeutscher Lloyd, 175 Fed. 544, 
547, 99 CCA 166 [certiorari den 216 
U.S. 621, 30 SCt 575, 54 L. ed. 641]. 


14. The Koan Maru, 251 Fed. 384. 


15. U. 8S. Lace Curtain Mills v. 
Oceanic Steam Nav. Co., 145 Fed. 701; 
Pearse v. Quebec SS. Co., 24 Fed. 285; 
The Lydian Monarch, 23 Fed. 298; 
The Hadji, 18 Fed. 459; Hart v. Penn- 
sylvania, R. Co., 7 Ped. .630, 2 Me- 
Crary sss Latiiit2 U.S. 831, b> Seu 
Ld 28S eds, 717 1. 


16. Calderon v. Atlas SS. Co., 69 
Fed. 574, 16 CCA 3382 [aff 64 Fed. 874, 
but rev 170 U. S. 272, 18 SCt 588, 42 
L. ed. 10338, because the clause was 
construed as attempting to exempt 
entirely from loss of packages over 
one hundred dollars and not merely 
as limiting recovery to one hundred 
dollars]; The Bermuda, 29 Fed. 399, 
ir Blatchf. 554; The Denmark, 27 Fed. 

41. 


17. See supra § 724, 


18. The Caledonier, 31 F. (2d) 257 
[certiorari den 279 U. S. 865, 49 SCt 
480, 73 L. ed. 1003]; Beaumont, Ex- 
port, etc., Co. v. New York, etc., Mail 
SS. Co., 286 Fed. 120; E. Gerli & Co., 
Inc. v. Compagnie Generale Transat- 


‘Osaka Shosen Kaisha, 42 F. (2d) 717. 


tive rates a limitation in the bills of 
lading as to value is not effective, as 
it is only when there are such alter- 
native rates that the limitation is 
valid. Transmarine Corp. v. Levitt, 
PAS ARS (OXCD) TAs 


{[b] Where shipper pays full rate 
a stipulation limiting his recovery to 
a stated valuation is unenforceable. 
Toyo Kisen Kabushiki Kaisha v. 
Willits, 17 F. (2d) 762. 


20. Kilthau v. International Mer- 
cantile Mar. Coy, “245. Ne-Yo 6de 157 
NE 267. 

21. The Merauke, 31 F. (2d) 974 
[rev 26 EF. (2d) 836]; Toyo Kisen 
Kabushiki Kaisha v. Willits, 17 F. 
(2d) 762. 

22. The Merauke, 31 F. 
975 [rev 26 F. (2d) 836]. 


23. Olivier Straw Goods Corp. v. 


(2a) 974, 


24 See cases infra this note. 
[a] Choice of rates shown.—The 
Orizaba, (33) Ee (2d)n se oom hen Gales 


donier, 31 F. (2d) 257 [certiorari den 
279, Ue SS.) 865,49 (SCt 480-73 le edt 
1003]; Beaumont Export, etc., Co. v. 
New York, etc., Mail SS. Co., 286 Fed. 
120; E. Gerli & Co., Inc. v. Compagnie 
Generale Transatlantique, 132 Misc. 
752, 230 NYS -282. 


[b] Choice of rates not shown.— 
Kilthau v. International Mercantile 
Mar. Co., 245 N. Y. 361, 157 NE 267. 


25. Philippine Refining Corp. v. U. 
S., 33 BF. (2d) 9743 Kalthau  v.-Inter- 
national Mercantile Mar. Co., 245 N. 
ico Ol mliou) ONUEY 262 


[a] Packaged and bulk merchan- 
dise.—Where the bill of lading of- 


pany for a shipment to a foreign port, 
contained covenants and conditions 
which were intended to constitute the 
terms upon which the shipment was 
delivered and received, and the steam- 
ship company could not be deprived of 
the benefit of a clause therein, limit- 
ing liability to one hundred dollars 
per package, simply because the ship- 
per did not choose to read the con- 
tract or acquaint himself with its 
terms. Starace v. Raporel SS. Line, 
114 Mise. 111, 186 NYS 130. 


_Choice of rates as affording con- 
eoraen for contract see supra § 
7 


27. The Caledonier, 31 F. (2d) 
257 [certiorari den sub nom. Picard 
v. The Caledonier, 279 U. S. 865, 49 
SCt 480, 73 L. ed. 1003]. 


[a] Forwarding agent.—Even 
though a forwarding agent was not 
expressly commissioned by the cargo 
owner to agree to a valuation of one 
hundred dollars per package, and was 
unaware of the true value of mer- 
chandise, an ocean carrier would be 
entitled to the benefit of the agreed 
valuation clause limiting liability to 
one hundred dollars per package, un- 
less value in excess thereof is special- 
ly declared, and extra freight paid 
thereon, in the absence of evidence of 
collusion between the carrier and the 
forwarding agent to violate the cargo 
owner’s instructions, or of the for- 
warder’s lack of authority to accept 
the bill of lading. The Caledonier, 31 
F. (2d) 257 [certiorari den sub nom. 
Picard v. The Caledonier, 279 U. S. 
865, 49 SCt 480, 73 L. ed. 1003]. 


28. Stevens v. Cunard SS. Co., 265 
Fed. 871 [aff 271 Fed. 306]; Kroll v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 727-731] 


against the carrier that drew the contract.29 


[§ 728] (4) Operation and Effect. Under a valid 
clause restricting the value or amount recoverable, 
the shipper subject thereto cannot recover in ex- 
cess of the amount specified,?® but may recover the 
extent of his loss not in excess of such stipulated 
amount,*+ as where recovery is based upon invoice 
Where the shipper complies with 
requirements of value limitations imposing full lia- 
bility upon the carrier, he may recover his actual 


value®? or cost.?? 


loss.34 


Pro rating of recovery under a limitation per unit 
of cargo will be made in accordance with controlling 


contract provisions.?® 


[§ 729] (5) Carrier’s Negligence. It is competent 
for the carrier to limit its liability to a stated value 


Oriental Nav. Corp., 178 NYS 250. 


[a] Illustration.—Provisions in a 
bill of lading, limiting liability of the 
vessel to twenty pounds for each 
package, unless a higher value is de- 
clared and extra freight paid, and pro- 
viding that in case of claim for short 
delivery the price shall be the market 
value at port of destination, are 
to be construed together; the former 
as fixing the maximum of liability, 
and the latter applying where the 
claim is for less than the maximum 
amount. Stevens v. Cunard SS. Co., 
265 Fed. 871 [aff 271 Fed. 306]. 


29. Kuhnhold v. Compagnie Gén- 
6érale Transatlantique, 251 Fed. 387; 
Baxter’s Leather Co. v. Royal Mail 
Steam Packet Co., [1908] 2 K. B. 626. 


30. The Caledonier, 42 F. (2d) 856; 
Stevens’ v. Cunard SS. Co., 271 Fed. 
306 [aff 265 Fed. 871]. 


[a] Estoppel of shipper.—Ship- 
pers having accepted benefit of low 
rate dependent on valuation are es- 
topped from asserting higher valua- 
tion. The Caledonier, 42 F. (2d) 856. 


[b] Fifty pounds per ton.—A bill 
of lading clause providing that, in 


the event of lability against *vessel¢ 


or owners, no value should be placed 
on the merchandise higher than the 
invoice cost, not exceeding fifty 
pounds per freight ton, and relatively 
for any portion thereof, or exceeding 
twenty pounds per package, limits lia- 
bility to fifty pounds per ton in any 
case, and also to twenty pounds per 
package, and shipper did not have 
option to choose whether its goods 
came under one or the other of these 


figures. The Koan Maru, 251 Fed. 
384. 
[c] Twenty pounds per package.— 


A provision of a bill of lading that it 
is mutually agreed that the value of 
each package does not exceed twenty 
pounds, on which basis the freight is 
adjusted, and that the vessel’s lahbil- 
ity shall not exceed such sum, unless 
a value in excess is specially declared 
on in a shipping note, and extra 
freight paid as agreed on, held to gov- 
ern, and limit the carrier’s liability in 
all cases where the shipper, on ship- 
ment, has not declared the value of 
the goods, to the exclusion of all oth- 
er provisions for ascertaining the 
value of goods lost or damaged. 
Stevens v.. Cunard SS. Co., 271 Fed. 
306 [aff 265 Fed. 871]. 


31. The Caledonier, 42 F. (2d) 856. 


32. Anchor Line v. Jackson, 9 F. 
(2d) 543; U. S. Willow Furniture Co. 
v. La Compagnie Générale Transat- 
lantique, 271 Fed. 184; _Pearse Vv. 
Quebec SS. Co., 24 Fed. 286. 
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even as against 
gence.°° 


value.®* 


[a] “The phrase ‘invoice value’ 
means the amounts written into the 
invoices taken as of the time of ship- 
ment, and it means nothing more. It 
differs from ‘invoice price’ only in the 
fact that the terms of sale may re- 
quire discounts from the prices to ar- 
rive at the present value. .. . 
Duties cannot be included: the clause 
was general, applying to losses at 
sea, aS well as to damage to goods un- 
laden. It must havea single meaning. 
, When freight is prepaid, it 
becomes part of the value; but we 
think it impossible to regard it as 
part of the ‘invoice value,’ and to al- 
low it seems to us to ignore the lan- 
guage used.’ Anchor Line vy. Jack- 
son, 9 F. (2d) 548, 545. 


[b] Particular items covered.— 
(1) Where no package of the dam- 
aged goods exceeded the minimum 


value fixed by the bill of lading, which | 


made the basis of settlement the in- 
voice value, libelant was entitled to 
recover the invoice value, plus the 
freight, minus the net proceeds of the 
sale of the damaged goods, but not ex- 
penses and insurance, which are ordi- 
narily recoverable in cases of total 
loss. U. S. Willow Furniture Co. v. 
La Compagnie Générale Transatlanti- 
que, 271 °*Fed. 184. (2) Where the 
bill of lading made the invoice value 
the basis of settlement for damaged 
goods, it was error to subtract from 
the sale price of such goods the cus- 
toms duties paid thereon, since the 
sale price is presumed to have in- 
cluded the enhancement of value oc- 
casioned by the imposition of duties. 
U. S. Willow Furniture Co. v. La 
Compagnie Générale Transatlantique, 
supra. (3) Where the shipper is en- 
titled to recover the invoice value of 
the goods, plus freight, but minus the 
net proceeds of the sale of the dam- 
aged goods, the expense of trucking 
the damaged goods and of conducting 
the sale are to be deducted from the 
proceeds of the sale to ascertain the 
net proceeds. U.S. Willow Furniture 
Co. v. La Compagnie Générale Trans- 
atlantique, supra. 


33. The Merauke, 26 F. (2d) 836. 


[a] Special damages excluded.— 
The Merauke, 26 F. (2d) 836. 


34. Kuhnhold v. Compagnie Gén- 
érale Transatlantique, 251 Fed. 387. 


[a] Declaring jewelry. Where a 
bill of lading provided that the ship 
was not responsible for gold, jewelry, 
etc., unless there be signed a regular 
bill of lading with express indication 
of the value of the articles, the vessel 
is liable where the bill of lading de- 
seribed the articles, as watches, etc., 
and the vessel owner contended there 
was an agreement as to value. Kuhn- 


[58 C.J.J 441 


loss arising from its own negli- 


In other words, if the stipulation is oth- 
erwise valid,*” the carrier’s excepted negligence will 
not deprive it of the benefits of a limitation as to 


Harter Act*® does not invalidate limitations as 
to value with respect to losses resulting from the 
carrier’s negligence.*° 

[§ 730] (6) Conversion.*: 
sion of the goods vitiates limitations as to value.#? 

[§ 731] (7) Unseaworthiness of Ship.+2 
vision in a bill of lading limiting a carrier’s liability 
*to the value of the goods at the place of shipment 
has been held not to relieve it from a greater lia- 
bility for a loss occurring through the negligence of 
the shipper in using an unseaworthy vessel.*# 


The ecarrier’s conver- 


A pro- 


hold v. Compagnie Générale Transat- 
lantique, 251 Fed. 387. 


[b] Automobiles.—‘‘The conten- 
tion made on behalf of the vessel and 
claimant respondent that the libel- 
ant’s recovery must be limited to $100 
for each package, or $300 in all, under 
the provisions of paragraph or condi- 
tion 1 of the bill of exchange, does not 
seem to apply, because the character 
of the merchandise shipped (automo- 
biles) is plainly stated in the bill, of 
lading.”’ The Cabo Villano, 14 F. (2d) 
978, “98L. 


35. Kuhnhold v. Compagnie Gén- 
érale Transatlantique, supra. 


36. Leyland v. Hornblower, 256 
Fed. 289, 167 CCA 461; Hohl v. Nord- 
deutscher Lloyd, 175 Fed. 544, 99 CCA 
166 [certiorari den 216 U. S. 621, 30 
SCt 575, 54 L. ed. 641]; Macomber, 
ete., Rope Co. v. United Fruit Co., 225 
Ill. A. 286; Starace v. Raporel SS. 
Line, 114 Mise. 111, 186 NYS 130. 


Validity of exceptions as to negli- 
gence generaily see supra §§ 604, 605. 
37. See supra §§ 724, 725. 


38. Baxter’s Leather Co. v. Royal 
Mail Steam Packet Co., [1908] 2 K. B. 
626. 


Effect of negligence on contractual 
limitations generally see supra § 615. 


Notice requirements see supra § 710. 


Limitations tolling time for suit see 
supra § 719. 


39. See USCA tit 46 §§ 190-195. 
And compare supra §§ 605, 615. 
40. Leyland v. Hornblower, 256 


Fed. 289, 167 CCA 461; Mariani Bros. 
v. Wilson, 188 App. Div. 617, 177 NYS 
335; Contra Horden & Sons Ltd. v. 
Commonwealth, ete,.; Line, Etd., 
[1917] 2 K. B. 420 (construing Harter 
Act made applicable by contract). 


41. Effect on notice requirements 
see supra § 712. 


42. Bank of California, N:. A. v. 
International Mercantile Marine Co., 
40° #. (2d). 78. 


[a] Wrongful delivery constitut- 
ing conversion. Bank of California, 
N. A. v. International Mercantile 
Marine Co., 40 F. (2d) 78. 


43. Eifect on contractual excep- 
tions generally see supra §§ 617-619. 


Notice requirements 
Vat 


Time for suit limitations see supra 
§ 720. 

44. Lowenstein v. Lombard, 164 N. 
Y. 324, 58 NE 44 frey 17 App. Div. 
408, 45 NYS 286]. 


see supra § 


442 [58 C.J.] 

[§ 732] (8) Scope of Stipulations. , Defenses 
based upon contractual limitations as to value are 
unavailable where the nature of the loss is beyond 
the purview or scope of the limitation clause.*° 

[§ 733] k. Limiting Amount of Recovery to 
Proved Damages. Stipulations limiting penalties for 
nonperformance to proved damages, if treated as 
limitations of liability, are inapplicable to the car- 
rier’s willful and unexcused refusal to proceed with 
the voyage.*® 

[§ 734] 1. Restricting Liability to That of Ware- 
houseman. It has been held that a bill of lading 


providing that for cargo left with it a stipulated pe- . 


riod after notice to consignee of award, the car- 
rier’s liability will be that of a warehouseman, is 
controlling with respect to the shipowner’s lability 
for damage to cargo so detained.** 

[§ 735] m. Termination of Liability on Delivery 
to Connecting Carrier. Stipulations in contracts of 
through carriage have been held invalid where they 
purported to relieve the carrier of further respon- 
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[§§ 732-738 


sibility on delivery to a continuing carrier.*® 


[§ 736] n. Waiver of Lien. A stipulation waiving 
lien against a vessel in advance is void.*® 


[§ 737] 9. Extension of Liability.°° It is compe- 
tent for the parties by contract to extend the car- 
rier’s liability beyond that to which it would other- 
wise be subject.°°% But an extension of liability 
cannot be established by an alleged contract which 
the party sought to be charged therewith never ac- 
cepted.°? 


[§ 738] 10. Unseaworthiness and Unfitness of 
Vessel*—a. Duty of Carrier in General. A carrier 
by water is under a duty to furnish a vessel that 
is seaworthy and suitable for the service in which 
she is to be employed,®? whether he is a common or 
a private carrier.*® This duty may not be dele- 
gated,** the shipowner being responsible for his 
agents or subordinates.°> The cargo owner is or- 
dinarily under no obligation concerning seaworthi- 
ness,°® and his rights are not affected by failure to 
determine the vessel’s seaworthiness, unless her un- 


45. The Cabo Villano, 14 F. (2d) 
978 [mod on other grounds 18 F. (2d) 
220). 

[a] Failure to deliver not “short 
delivery.”—The Cabo Villano, supra. 

46. Rederiaktiebolaget Atlanten v. 
Aktieselskabet Korn-Og Foderstof 
Kompagniet, 252 U. S. 313, 40 SCt 332, 
64 L. ed. 586 [aff 250 Fed. 935, 163 CCA 
185, AnnCas1918C 491 (aff 232 Fed. 
403) ]. 


47. Camden Woolen Co. vy. Eastern 
SS. Lines, 8 F. (2d) 162. 
fa] Goods burned on wharf.— 


Camden Woolen Co. v. Eastern SS. 


Lines, 8 F. (2d) 162. 


48. Yukon Mill, ete, Co. v. Lone 
Star SS. Co., 40 F. (2d) 752. 


49. The Tampico, 151 Fed. 689. 


[a] Against public policy.—A pro- 
vision of a bill of lading waiving in 
advance any lien upon the ship for 
breach of contract is void, independ- 
ent of statute, as against public pol- 
icy, in that it would deprive the ship- 
per in advance of one of the remedies 
given him by the law for a breach of 
the contract. The Tampico, 151 Fed. 
689. 


[b] Void under Harter Act.—The 
Tampico, 151 Fed. 689. 


50. Exceptions as to sea peril not 
extension of liability as to fire dam- 
age see Supra § 672 text and notes 67, 
68. 


50144. Bank Line v. Porter, 25 F. 
(2d) 843 [aff 17 F. (2d) 513, certiorari 
den 278 U. S. 623, 49 SCt 25, 73 L. ed. 
544]; Hills v. Mackill, 36 Fed. 702 
{aff sub nom. Charles J. Webb Sons 
Co., Inc. v. New Jersey Cent. R. Co., 
28 F. (2d) 392]; D’Utassy v. Mallory 
SS. Co., 162 App. Div. 410, 147 NYS 
313 faf— 223 N, Y. 592, 119 NE 1040]: 


Waiver of statutory exemptions see 
passim supra §§ 541-600. 


51. The Isla de Panay, 292 Fed. 
723 [certiorari granted 263 U. S. 697, 
44 SCt 133, 68 L. ed. 512, and aff 267 
U. S. 260, 45 SCt 269, 69 L. ed. 603]. 


[a] Ship not bound.—Where let- 
ters of guaranty were not addressed 
to a ship, or fts captain or master, 


but to the company owning the ship, 
they could impose no liability on the 


ship by reason of the issue of clean 
bills of lading, neither the captain 
nor any other officer of the ship hav- 
ing anything to do with such letters 
or even seeing them. The Isla de 
Panay, 292 Fed. 723 [certiorari grant- 
ed 263 U. S. 697, 44 SCt 133, 68 L. ed. 
512, and aff 267 U. S. 260, 45 SCt 269, 
69 L. ed. 603]. 


52. The Caledonia, 157 U. S. 124, 15 
SCt 537, 39 L. ed. 644 [aff 43 Bed. 
681, 50 Fed. 567]; Work v. Leathers, 
97 U. S. 379, 24 L. ed. 1012; The Mau- 
mee, 260 Fed. 862; Corsar v. Spreckels, 
141 Fed. 260, 72 CCA 378; Dene Steam 
Shipping Co. v. Tweedie Trading Co., 
133 Fed. 589 [aff in 143 Fed. 854, 74 
CCA 606]; The C. W. Elphicke, 117 
Fed. 279 [aff 122 Fed. 439, 58 CCA 
421]; The Nellie Floyd, 116 Fed. 80 
[aff 122 Fed. 617, 60 CCA 175]; The 
Prussia, 93 Fed. 837, 35 CCA 625 [cer- 
tiorari den 174 U. S. 803, 19 SCt 885, 
43 L. ed. 1188]; Thea New York, 93 
Fed. 495; The Thames, 61 Fed. 1014, 
10 CCA 232; Wood v. The Wilming- 
ton, 48 Fed. 566; Premuda v. Goepel, 
23 Fed. 410; The Hadji, 20 Fed. 875; 
Sumner v. Caswell, 20 Fed. 249; The 
Lillie Hamilton, 18 Fed. 327: The 
Regulus, 18 Fed. 380; The Lizzie W. 
Virden, 8 Fed. 624, 18 Blatchf. 340; 
Kellogg v. La Crosse, ete., Packet Co., 
14m. Cas. sNol'7,663, 8) Biss. (4916: sin 
re Nine Hundred and Twenty-Hight 
Barrels of Salt, 18 F. Cas. No. 10,272, 
2 Biss. 319; The Northern Belle, 18 
F. Cas. No. 10,319, 1 Biss. 529 [aff: 9 
Wall. (U. S.) 526, 19 L. ed. 746, 748]; 
The Vesta, 6 Fed. 532; Putnam v. 
Wood, 3 Mass. 481, 3 AmD 179; Gil- 
roy v. Price, [1893] A. ©. 56; Kopitoff 
V0 IWilson, > 1 @7 Bes Tise leyon ewe 
Mells, 5 Fast 428, 102 Reprint 1134. 


“It is the first duty of a common 
carrier by water to provide a vessel 
tight, stanch, and fit for the employ- 
ment for which he holds it out to the 


public.” The Hadji, 20 Fed. 875. 
[a] Canal schooner.—W here a 
eanal schooner did not have _ suffi- 


cient strength to resist the blows and 
shocks incident to a canal passage, 
because the planking was thin and un- 
substantial, it was held that she was 
unseaworthy for the service in which 
she was engaged. The Lillie Hamil- 
tons: US8eW eds oe 7. 


[b] Grain barges.—‘TIt is the duty 


*By JOHN DRYDEN WINDSOR (§$§ 738-450). 


of the carrier to see that his barge 
is capable of resisting these forces 
[going aground, rubbing the bottom of 
the river, ete.] without subjecting the 


eargo to. injury.” The Northern 
Belle, 9 Wall. (U. S.) 526, 19-L. ed. 
746. 

[ec] Duty to inspect.—‘It is the 


duty of the carrier who offers .. . 
barges for service to have them often 
examined and thoroughly inspected so 
as to be sure of their condition.” 
Northern Belle v. Robson, 154 U. S. 
Bly Biee appendix 14 SCt 1166, 19 L. 
ed. : / : 


53. The Addison FE. Bullard, 287 
Fed. 674; The Benjamin Noble, 244 
Wed. 95, 99, 156 CCA 523 [aff sub nom. 
Capitol Transp. Co. v. Cambria Steel 
Co., 249 U. S. 334, 39 SCt 292, 63 FE. 
ed. 631]; The Royal Sceptre, (D. C.) 
187 Fed. 224, 227; Sumner v. Cas- 
well, 20 Fed. 249, 251, 252; The Plant- 

19 EF. Cas. No. 11,20%a, 2 Woods 
a Kopitoff v. Wilson, 1 Q. B. D. 


[a] The fact that a vessel is not a 
common carrier does not relieve her 
from the warranty implied in a con- 
tract of affreightment that she 
sound, stanch, and seaworthy. 
Planter,,19 Cass. Nossi11,20 Taye 
Woods 490. 


54. American Linseed Co. v. U. S., 
40 F. (2d) 657; Kokusai Kisen Ka- 
bushiki Kaisha v. Texas Gulf Sul- 
phur Co., 33 F. (2d) 232; Philippine 
Refining Corp. v. U. S., 29 F. (2d) 134; 
Standard Oil Co. v. U. S., 26 F. (2d) 
385; Bethlehem Shipbuilding Corp. v. 
Joseph Gutradt Co., 10 F. (2d) 769; 
The Skipsea, 9 F. (2d) 887 [certiorari 
den sub nom. Boera yv. The Skipsea, 
Ernie S. 671, 46 SCt 486, 70 L. ed. 


55. The Frey, 92 Fed. 667; The 
Colima, 82 Fed. 665; The Niagara, 77 
Fed. 329 [aff 84 Fed. 902, 905, 28 CCA 
528]; The Mary L. Peters, 68 Fed, 919 
[aff 79 Fed. 998, 25 CCA 681]. 


56. The Caledonia, 157 U. S. 124 
15 SCt 537, 39 lL. ed. 644 [aff 43° Fed’ 
681, 50 Fed. 567]; The Northern Belle, 
9 Wall. (U. S.) 526, 19 L. ed. 746, 748 
[aff 18 F. Cas. No. 10,319, 1 Biss. 5291: 
Kaufer Co. v. Luckenbach SS. Cox 294 


¥ 


Fed. 978; Kellogg -v. La Cross 
Packet Go., 14 F Cas. No. 7.663. 3 
Biss. 496. 22 Ni 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 738-739] 


fitness was actually known to him, or was a matter 
of such general notoriety that his knowledge or neg- 


-ligence is presumed.°7 
Fitness for cargo. 


“The holder of the bill of lading for 
the goods loaded on this general ship 
does not have the run of the whole 
Ship and is not in a position to de- 
termine her seaworthiness.” The 
City of Dunkirk, 10 F, (2d) 609, 611. 


57. The Caledonia, 157 U. S. 124, 
15 SCt 537, 39 L. ed. 644 [aff 438 Fed. 
681, 50 Fed. 567]; The Presque Isle, 
140 Fed. 202; Glasgow Shipowners Co. 
v. Bacon, 132 Fed. 881; Cornwall v. 
Moore, 132 Fed. 868 [aff 144 Fed. 22, 
75 CCA 180]; Waterhouse v. Rock 
Island Alaska Min. Co., 97 Fed. 466, 
as CCA 2813; "The Wm. Murtagh, “17 
Fed. 259. But see Lengsfield v. Jones, 
11 La. Ann. 624 (holding that the fact 
that a shipper inspected defendant’s 
steamboat and knew of its condition 
before allowing defendant to ship his 
goods does not preclude him from re- 
covering for damages to the goods oc- 
casioned by the unseaworthiness of 
the boat). . 


Assumption of risk see infra § 744. 


58. The Skipsea, 9 F. (2d) 887 
[certiorari den sub nom. 271 U.S. 671, 
46 SCt 486, 70 L. ed. 11438]; The Buck- 
leigh, 3 F. (2d) 829; The Jeanie, 236 
Fed. 468, 149 CCA 515; Griffin v. 
Davison Lumber Co., 224 Fed. 648; 
Wright v. Grace, 203 Fed. 360; The 
Indrapura, 178 Fed. 591 [aff 190 Fed. 
Giiea iis OCA Solis phe Prussia,793 
Fed. 837, 35 CCA 625 [certiorari den 

“174 U. S. 803,,19 SCt 885, 43 L. ed. 
1188]; The Thames, 61 Fed. 1014, 10 
CEA 232! 

[a] The shipowner is aware of the 
nature of the cargo when shipped in 
crates so constructed as to make their 
contents visible. The Buckleigh, 3 F. 
(2d) 829. 


[b] A contract for storage of 
grain in a vessel is one of carriage, 
and seaworthiness for the purpose is 
implied. Eastern Grain, etc., Corp. 
vy. Buffalo SS. Co. 15.F. (@d) 714; 
The Jungshoved, 290 Fed. 733 [certio- 
rari den 263 U. S. 707, 44 SCt 35, 68 
Waredsso lt |: 


{c] Tlustration.—Where a_ ship, 
on her way around Cape Horn in mid- 
winter with a cargo of cement, which 
is particularly liable to damage by 
moisture, has an old hatch with open, 
uncaulked seams and defective tar- 
paulin which were not inspected and 
renewed in six months of changing 
weather, she was unseaworthy at the 
commencement of the voyage and 
there -was negligence. Wright  v. 
Grace, 203 Fed. 360. 


59. The Termagant, 30 T. L. R. 
377. 
60. Warranty of seaworthiness in 


marine insurance see Marine Insur- 
ance, § 206 et seq. 


61-1 US ther Carib Prince; 270." 
S. 655, 18 SCt 753, 42 L. ed. 1181; The 
Caledonia, 157 U. S. 124, 15 SCt 53% 
39 L. ed. 644 [aff 43 Fed. 681, 50 Fed. 
5671; Work v. Leathers, 97 U. 8. 379, 
24 L. ed. 1012; Kokusai Kisen Ka- 
bushiki Kaisha v. Texas Gulf Sulphur 
Co., 33 F. (2d) 232; W. T. Lockett Co. 
v. Cunard ‘SS. Co., 21 F. (2d) 191; 
The G. R. Crowe, 287 Fed. 426 [aff 294 
Fed. 506 (certiorari den sub nom. 
Anglo-American Oil Co. v. Green, 264 


Where the carrier is aware of 
the nature of the cargo, he is bound to furnish a 
vessel seaworthy for its conveyance.*8 


One who furnishes a vessel to the carrier may 
be liable in tort to the shipper for failure to furnish 
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General. 


U. S. 586, 44 SCt 3385, 68 L. ed. 862)]; 
The Turret Crown, 297 Fed. 766 [rev 
282 Fed. 354 (certiorari den sub nom. 
Commonwealth SS. Co. v. Patent Vul- 
canite Roofing Co., 264 U. S. 591, 44 
SCt 408, 68 L. ed. 865)]; Penn Build- 
ers, etc., Co. v. Braeburn Steel Co., 
274 Fed. 794; The Miguel di Lar- 
rinaga, 217 Fed. 678; Benner Line v. 
Pendleton, 217 Fed. 497, 133 CCA 349 
[aff 246 U. S. 353, 38 SCt 330, 62 L. ed. 
770]; The Rappahannock, 173 Fed. 
829 [rev 184 Fed.\291, 107 CCA 74]; 
Corsar v. J. D. Spreckles, ete., Co., 
141 Fed. 260, 72 CCA 378; The Willie, 
134 Fed. 759; The G. B. Boren, 132 
Fed. 887; Cornwall v. Moore, 132 Fed. 
863) Daft 144 Meds 22,1 75) COAVaSON); 
Bush Co. v. New Jersey Cent. R. Co., 
130 Fed. 222; The Nellie Floyd, 116 
Fed. 80 [aff 122 Fed. 617, 60 CCA 
175]; Nord-Deutscher Lloyd v. Insur- 
ance Co. of North America, 110 Fed. 
420, 49 CCA 1; The Arctic. Bird, 109 
Fed. 167;/ The Palmas, 108 Fed. 87, 
47 CCA 220; The Hiram, 101 Fed. 138; 
The New York, 93 Fed. 495; The 
British King, 92 Fed. 1018, 35 CCA 159 
[aff 89 Fed. 872]; Leiter v. Ronalds, 
84 Fed. 894; The Colima, 82 Fed. 665; 
The Queen, 78 Fed. 155 [aff 94 Fed. 
180, 36 CCA 135 (rev on other grounds 
180 U. S. 40, 21 S. Ct. 278, 45 Le ed: 
419)]; Howell v. The Mary Il. Peters, 
68 Fed. 919 [aff 79 Fed. 998, 26 CCA 
681]; Bowring v. Thebaud, 56 Fed. 
520- 5 CCA 640) Patt, 420 Beds i794 ii; 
Monroe v. The Iowa, 50 Fed. 561; The 
Bergenseren, 36 Fed. 700; The Di- 
rector, 34 Fed. 57, 13 Sawy. 172; The 
Brantford City, 29 Fed. (373; The 
Eugene Vesta, 28 Fed. 762; The Ed- 
win I. Morrison, 27 Fed. 136; Sumner 
v. Caswell, 20 Fed. 249; The Lillie 
Hamilton, 18 Fed. 327; The William 
Murtagh, 17 Fed. 259; The Hadji, 16 


Fed. 861; Hubert v. Recknagel, 13 
Fed. 912; The Lizzie W. Virden, 11 
Fed. 903; Ye Seng Co. v. Corbitt, 9 
Fed. 423, 7 Sawy. 368; Standard 


Sugar Refinery v. The Centennial, 2 
Fed. 409; Bowie v. Wheelright, 3 F. 
Cass Non wAGoon 2p. Cranceh (Cj Cle den; 
Bucknor vy. The Gilbert Green, 4 F. 
Cas. No. 2,099; Kellogg v. La Crosse, 
etc., Packet Co., 14 F. Cas. No. 7,668, 
3 Biss. 496; Thomas Jefferson, 23 F. 
Cas. No. 13,923, 3 Ben. 302; Tudor v. 
The Eagle, 24 F. Cas. No. 14,230; The 
Vivid «28. hecas. NO. -L6.o 78.9.4 Ben. 
319; Wilson v. Griswold, 30 F. Cas. 
No. 17,806, 9 Blatchf. 267. 
Conn.—Clark v. Richards, 1 Conn. 
54: Scovel v. Chapman, 2 Root 315 
(applying the rule to owners of coast- 
ing vessels). 
La.—_Mississippi Agricultural Bank 
v. Jones, 19 La. 1. 
Mich.—Lyon v. Tiffany, 
158, 42 NW 1098. 
Mo.—Smith vy. Whitman, 13 Mo. 352. 


Pa.—Bell v. Reed, 4 Binn. 127, 5 
AmD 398. 

Ss. C-—Purvis vy. Tunno, 2 8. C. L. 
Bay 492. 


Vt— Day, v.' Ridley; 16 Vt. 
AmD 489. 


Eng.—Atlantic Shipping, etc., Co. v. 
Dreyfus, [1922] 2 A. C. 250, 260; Weir 
Vv. Steamship. Co., [1900] A.w-Gy 525; 
Steel v. State Line SS. Co., 3 App. Cas. 


76 Mich. 


48, 42 
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a seaworthy vessel, although there is no contract 
between them.®? 


[§ 739] b. Warranty of Seaworthiness®°—(1) In 
Underlying every contract of affreight- 
ment there is an implied absolute warranty of sea- 
worthiness,*! requiring the vessel to be seaworthy 
in fact,®? and does not depend on the owner’s knowl- 
edge or ignorance, his care or negligence.®? 


This 


72; McFadden y. Blue Star Line, 
[1905] 1 K. B. 697; Kopitoff v. Wilson 
1 Q. B. D. 377; The Vortigern, [1899] 
P..140; The Glenfruin, 10 P.-D. 103; 
Lyon v. Mells, 5 East 428, 102 Reprint 
mee Cohn vy. Davidson, 2 Q. B. D. 


Can.—Royal Exchange Assur. Corp. 
v. Kingsley Nav. Co., Ltd., (Imp.) 
[1923] 1 DomLR 1048. 


[a] Protection of shipper.—This 
warranty is implied to protect those 
who in good faith intrust a cargo to 
a vessel for carriage. Sun Co: v 


Philadelphia Transp., etc., Co., 244 
Fed. 580. 
[b] Wessel acting as warehouse.— 


“The ground of liability Eras © 
solely the implied warranty of sea- 
worthiness, which exists whenever 
and wherever there is an undertak- 
ing to carry goods for hire; in a ves- 
sel and on navigable waters. The 
kind of carriage here contemplated 
was very humble; it consisted of ly- 
ing still and acting as a warehouse; 
still it was carriage, in the sense of 
sustaining on the water, and that is 
enough.” The Jungshoved, 290 Fed. 
733, 735 [certiorari den 263 U. S. 707, 
44 SCt 35, 68 L. ed. 517]. 


-62. The Josephine, 37 F. (2d) 928; 
Benner Line y. Pendléton, 217 Fed. 
497, 133 CCA 349 [aff 246 U. S. 353, 
38 SCt 330);162 led. 7707];: Steelav. 
pte Line SS. Co.,13 -App. Case 2; 


[a] Shipowner undertakes not 
merely that he will do his best to 
make the ship fit, but that she is fit in 
fact to encounter the ordinary perils 
and risks to which she will be ex- 
posed during her voyage. The Cale- 
donia, 157._U..S. 124, 15 SCt 537, 39 L. 
ed. 644; The Edwin I. Morrison, 153 
WU. S..199; of4) SCt 8235), 38. Ee ed 68s 
The Josephine, 37 F. (2d) 928; The 
Medea, 179 Fed. 781, 1083 CCA 278; 
Corsar v. Spreckels, 141 Fed. 260, 72 
CCA 378; The Lillie Hamilton, 18 Fed. 
327; Steel v.. State Line SS. Co., 3 
App. Cas. 72, 86; The Glenfruin, 10 
PD L038: 


63. Martin v. The Southwark, 191 
U: Sa 1,24 S@t) 1).48) du. eda.657 evrhe 
Caledonia, 157 °U, S.124, lb Seu 537, 
39 L. ed. 644 [aff 43 Fed. 681, 50 Fed. 
567]; The Edwin I. Morrison, 153 U. 
S. 199, 14 SCt 823, 38 L. ed. 688; The 
Turret Crown, 297 Fed. 766 [certiorari 
den sub nom. Commonwealth SS. Co. 
v. Patent Vulcanite Roofing Co., 264 
U. S. 591 mem, 44 SCt 403 mem, 68 L. 
ed. 865 mem]; Benner Line vy. Pendle- 
ton, 217 Fed. 497, 133 CCA 349 [aff 246 
U. S. 353, °38 SCt: 330, 62 LL. eds 7704; 
The Indrapura, 178 Fed. 591 [aff 190 


Heads ili, 2 t€CA reo Wy hitall evs 
William Henry, 4 La, 223, 23 AmD 
483. 

[a] Examination by experts.— 


Where a vessel began to leak serious- 
ly when only three days out without 
encountering unusually bad weather 
and her pumps proved to be so badly 
out of repair that they were practical- 
ly useless, although she had been ex- 
amined by experts and pronounced 
seaworthy before sailing, the loss of 
cargo by sinking of the vessel was 
held to be due to unseaworthiness. 
Benner Line v. Pendleton, 210 Fed. 
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warranty is not affected by the Harter Act.** Where 
the shipowner desires to avoid the warranty he must 
A earrier’s agreement 
to do certain acts, intended to make its vessel sea- 
worthy, will not operate to modify the absolute war- 
ranty of seaworthiness which its contract otherwise 


unequivocally so contract.®° 


imports.°° 


Time to which warranty relates.°*7 The warranty 
is measured by the vessel’s fitness as a ship to fulfill 
the purposes of her voyage when the ship breaks 
ground,®* not in relation to some subsequent exi- 
gency beyond the contemplation of the parties at 
such time,®® and requires the ship to be fit as such 
to encounter whatever perils may reasonably be 
expected on the voyage, without damage or loss.’° 
Some courts have held that this warranty is not con- 
tinuing,’! while others have held to the contrary.'? 


[§ 740] (2) Fitness for Cargo. 


67 [rev on other grounds 217 Fed. 


497, 188 CCA. 349 (aff 246 U. S. 353, 
38 SCt 330, 62 L. ed. 770)]. 

64. The Carib Prince, 170 U.S. 
65by JS USCt 753.42) Leveds PLolie ihe 


Turret Crown, 297 Fed. 766 [certiorari 
den sub nom. Commonwealth SS. Co. 
v. Patent Vulvanite Roofing Co., 264 
U. S. 591 mem, 44 SCt 403 mem, 68 L. 
ed. 865 mem]; McFadden v. Blue 
Star Line, [1905] 1K. B. 697. 


Operation and effect of Harter Act 
see supra § 541 et seq. 


65. The Carib Prince, 170 U. S. 655, 
18 SCt 753, 42 L. ed. 1181; The Cale- 
Gonia elo Wesel ea lio SCtrosds soul. 
ed. 644]; The H. A. Rock, 23 F. (2d) 
198; W. T. Lockett Co. v. Cunard SS. 
Gono Wy Gay f91e ‘he edith 105k, 
(2d) 684; The Tjomo, 115 Fed. 919; 
Rathbone y. Maclver, [1903] 2 K. B. 
378. 


{a] Tllustration.—Where a _ con- 
tract provided that the owner should 
furnish good, sound, insurable boats, 
where unseaworthy boats were sup- 
plied and the loss was due to the in- 
herent weakness of the vessels fur- 
nished and it was left to the progress 
of decay to develop signs of weakness 
the owner was not entitled to resort 
to the agreement that the shipper 
should “look for compensation to the 
underwriters who might have insured 
the cargo” in case of marine disaster. 
Sanbern v. Wright etc., Lighterage 
Co., 171 Fed. 449 [aff 179 Fed. 1021, 
102 CCA 666]. 


Contractual exemption from liabil- 
ity see supra § 665. 


6G. *The sArakan, 14 (Fi (2d) 799; 
Chureh Cooperage Co. v. Pinkney, 170 
Fed. 266, 95 CCA 462. 


67. When seaworthiness 
exist see infra § 745. 


must 


68. The Steel Navigator, 23 F. (2d) 
590; The Miguel di Larrinaga, 217 
Fed. 678; The Eugene Vesta, 28 Fed. 
762; McFadden v. Blue Star Line, 


[1905] 1K. B. 697. See Cohn v. David- 
son, 2 Q. B. D. 455; Bermon v. Wood- 
bridge, 2 Dougl. 781, 789, 99 Reprint 


497; Annen v. Woodman, 3 Taunt. 
299, 128 Reprint 119. 
[a] Reasons for rule. (1) “The 


theory of the law is that the im- 
plied warranty of seaworthiness shall 
protect the owner of the cargo until 
his policy of insurance commences to 
run; and, as it is well settled that the 
risk under the policy attaches only 
from the time the vessel breaks 
ground this is fixed as the point up to 


Since seaworthi- 
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ness depends upon the character of the vessel with 
reference to the cargo to be transported as well as 
upon its stanchness and fitness to meet the perils of 
the sea,7? the implied warranty of seaworthiness 
includes an implied warranty that the vessel is rea- 
sonably fit for the eargo which she is to receive and 


earry.'+ Such warranty attaches at the time the car- 


to go to sea.*® 


shall be fit for 
entered upon.*® 


which the warranty of seaworthiness 
extends.” The Eugene Vesta, 28 Fed. 
7629) UOow sao “The degree of sea- 
worthiness which the merchant re- 
quires is seaworthiness for the voy- 
age, and surely the most natural 
period at which the warranty is to at- 
tach is that at which the perils are to 
be encountered which the ship is to be 
worthy to meet.” Cohn vy. Davidson, 
21@5 Boa Detop: 


[b] Vessel in port.—‘‘A vessel sea- 
worthy for port and even for loading 
in port, may be, without any breach 
of warranty, whilst in port unsea- 
worthy, tor thes voyage). 3.) a) but 
if she put to sea in that state the war- 
ranty is broken.” Cohn vy. Davidson, 
Poy tee ID, Aisa 


ace The Steel Navigator, 23 F. (2d) 


70. DuPont de Nemours v. Vance, 
19 How. (U.S.) 162, 15 Li. ed. 584; The 
Prussia, 93 Fed. 837, 35 CCA 625 [cer- 
tiorari den 174 U. S. 803, 19 SCt 885, 
43 L. ed. 1188]; Elder, Dempster & 
Co., Ltd. v. Paterson, Zochonis & Co., 
Ltd., [1924] A. C. 522; McFadden v. 
Blue Star dine, [1905] 1 KK. B69 % 
703; Cohn v.) Davidson,42..Q5.8.)D; 

oO. 


[a] Tllustration.—The loss of 
cargo by the sinking of a schooner on 
a voyage was held to be due to the 
unseaworthiness of the vessel at the 
commencement of the voyage, where, 
although she was examined and pro- 
nounced seaworthy by experts before 
sailing, she began to leak seriously 
When only three days out, without 
having encountered any unusually 
bad weather, and her pumps proved 
to be so badly out of repair as to be 
practically useless. Benner Line vy. 
Pendleton, 217 Fed. 497. 


71. The Steel Navigator, 23 F. (2d) 
590; McFadden vy. Blue Star Line, 
[1905] 1K. B. 697; Bermon v. Wood- 
peees 2 Dougl. 781, 789, 99 Reprint 


“The ordinary warranty of sea- 
worthiness [that the ship is fit to en- 
counter the ordinary perils of the 
voyage] is a warranty only as to the 
condition of the vessel at a particu- 
lar time, namely, the time of sailing; 
it is not a continuing warranty, in the 
sense of a warranty that she shall 
continue fit during the voyage.” Mc- 
Fadden v. Blue Star Line, [1905] 1 
Ke B69 


72. Whipple _v. Mississippi, etc., 
Packet Co., 34 Fed. 54; The Francis 
Wright, 9 F. Cas. No. 5,044, 7 Ben. 


go is put on board,*® but there is no continuing 
warranty once the goods are on board that the ship 
shall continue fit to hold the goods until she is ready 


[§ 741] (3) Voyages by Stages. The doctrine of 
voyage by stages means that when the demands up- 
on a vessel change as the voyage proceeds, the coy- 
enant of seaworthiness is satisfied if she is fitted 
out in port for the leg of the voyage immediately 
following,’* but the warranty requires that the vessel 


each subsequent stage when it is 
Dropping anchor in a roadstead to 


88; Kimball v. Tucker, 10 Mass. 192; 
Putnam y. Wood, 3 Mass. 481, 3 AmD 
Lge 


73. See supra § 738. 


74, Martin v. The Southwark, 191 
WiSwl. 24 SCtl il f,Asol. ed. Case he 
Arakan; 11 FE. (2d), 791; The Jeanie; 
236 Fed. 463, 149 CCA 515; The In- 
drapura, 178 Fed. 591 [aff 190 Fed. 
F11,. 112 CECA 351158 Bhe “Thames, Gk 
Fed. 1014, 10 CCA 232; Elder, Demp- 
ster & Co., Ltd. v. Paterson, Zochonis 
& Co., Ltd., [1924] A. C. 522; McFad- 
den v. Blue Star Line, [1905] 1 K. B. 
697; Borthwick v. Ederslie SS. Co., 
PL904 1 1k, B. 319 aia te) 119,05 Aes 
93; Rathbone v. MaclIver, [1903] 2 
K. B. 378; Stanton vy. Richardson, 3 
Aspin. 23; Rathbone v. .MaclIver, 
[L903] 2K. Bs 878: -The Watkato: ve 
New Zealand Shipping Co., [18987 1 
Qs BiN645~ [ath (fs 90d s16 Oye bap oot. 
Stanton v. Richardson, Ty Ro,9. Care: 
390; Tattersall v. Nation SS. Co., 
Ieee, BP Apelss IDE POY. 


[a] Thus (1) where cattle are 
shipped on board a vessel, and the 
cattle fittings prove to be insufficient 
in material and strength, the insuffi- 
ciency of the fittings is a breach of 
the implied warranty that the ship 
should be fit for the voyage and for 
the cargo (Monroe v. The Iowa, 53 
Fed. 561; The Brantford City, 29 
Fed. 373) (2) and where specie is 
to be carried in a ship with a strong 
room there is an implied warranty 
that the room is strong enough to re- 
sist thieves (Queensland Nat. Bank 
vy. Peninsular, etc., Steam Nav. Co., 
ELUS9 SEOs Be 567. 


75. Elder, Dempster & Co. Ltd. v. 
Paterson, Zochonis & Co., Ltd., [1924] 
A. C. 522; Royal Exch. Assur. Corp y. 
Kingsley Nav. Co., Ltd., (Imp.) [1923] 
1 DomLR 1048, 


[a] Unseaworthiness prior to re- 
ceipt of cargo.—Where the vessel 
was not unseaworthy when taking the 
cargo aboard, but was unseaworthy 
while being prepared to receive the 
cargo when the cargo was not in the 
possession of the ship nor had been 
delivered to it or to its owners or 
agents, it was held that the vessel 
was not liable. The Hiram, 101 Fed. 


138. 
76. Reed v. Page, [1927] 1 K. B. 
743; McFadden v. Blue Star Line, 


[1905] 1 K. B. 697. 


77. The Oritani, 40 F. (2d) 522; 
The Steel Navigator, 28 F. (2d) 590. 


78. Reed v. Page, [1927] 1 K. B. 
743; Quebec Mar. Ins. Co. vy. Com- 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


$§ 741-742] 


discharge stevedores after breaking ground does 
not cause a new stage of the voyage to begin at 


that point.7° 


[§ 742] c. Requisites and Essentials of Seaworthi- 


mercial Banke. Re si) PIC." (23/4! 
Worms v. Storey, 11 Exch. 427; Dixon 
v. Saddler, 9 L. J. Exch. 48 [aff 11 L. 
J. Exch. 435]; Commercial Mar. Co. 
v. Namagna Min. Co., 14 Moore P. C. 
471, 15 Reprint 383. 


[a] Fuel.—The vessel must have 
at the commencement of each stage 
sufficient fuel for that stage. Thin 
v. Richards, [1892] 2 Q. B. 141; The 
Vortigern, [1899] P. 140. 


[b] Voyages under time charter.— 
The rule does not apply to each of the 
several voyages which a vessel may 
take under a time charter, and there is 
no new implied warranty of seaworth- 
iness at the beginning of each voy- 
age, it being sufficient if the vessel 
is seaworthy at the commencement of 
the hiring for the whole _ period. 
Giceisen ve- Turnbull, 11908] Ct. Sess: 
1101. 


[c] RBule applied.—Where the con- 
tract was to collect a cargo from a 
ship and carry such cargo to another 
point, when the stage of loading a 
barge was complete, the next stage, 
whether it be lying in the river or 
being towed, had begun, and it was 
held that the barge’ was unseaworthy 
at the beginning of such stage because 
it was overloaded. Reed v. Page, 
P1927] 1 KB. 743. 


79. The Oritani, 40 F. (2d) 522. 


80. Martin v. The Southwark, 191 
Wes. 1, 24 SC ah 487d. ted.) 655" The 
Carib Prince, 170 U. S. 655, 18 SCt 
753, 42 L. ed. 1181; Compania de Nav- 
igacion la Flecha vy. Brauer, 168 U. 
S. 104, 18 SCt 12, 42 L. ed. 398; North- 
ern, Belle v. Robson, 154 U. S. 571, 
572, appendix, 14 SCt 1166, 19 L. ed. 
748; The Edwin I, Morrison, 153 U. 
S. 199, 14 SCt 823, 38 L. ed. 688; Du- 
pont de Nemours v. Vance, 19 How. 
CUUUS2)) 162,15" Ee ved. 584s" Atiantie 
Transport Co. v. Rosenberg, 34 F. 
(2d) 843; The Caledonier, 31 F. (2d) 
257 [certiorari den 279 U. S. 865, 49 
Sct 480, 73 L. ed. 1003]; In re Grav- 
el Products Corp., 24 F. (2d) 702; 
Porter v. Bank Line, 17 F. (2d) 513 
[aff 25 F. (2d) 843 (certiorari den 
SMO USe OSes oS CL, ocoyve Ll Od. 


544)}]; The Charles Rohde, 8 F. (2d) 
506 [app dism 15 F. (2d) 1009]; The 
Rosalie Hull, 4 F. (2d) 985; U.S. v. 


Middleton, 3 F. (2d) 384 [mod 286 
Fed. 548, and certiorari den 267 U.S. 
603,45 SCt 463, 69 L. ed. 809]; The 
Turret Crown, 297 Fed. 766 [rev 282 
Fed. 354 (certiorari den sub nom. 
Commonwealth SS. Co. v. Patent Vul- 
canite Roofing Co., 264 U. 8. 591 mem, 
44°SCt 403 mem, 68 L. ed. 865 mem) J; 
The Goyaz, 281 Fed. 259 [aff 3 EF. 
(2d) 553 (certiorari den 267 U.S. 594, 
45 SCt 230, 69 L. ed. 804)]; The Vi- 
king, 271 Fed. 801; The Rosalia, 264 
Fed. 285; The Erskine M. Phelps, 231 
Fed. 767; The Babin Chevaye, 208 Fed. 
966, 126 CCA 54; The Listie, 197 Fed. 
1022: The Jean Bart, 197 Fed. 1002; 
The Royal Sceptre, 187 Fed. 224; The 
Indrapura, 178 Fed. 591 [aff 190 Fed. 
711, 112 CCA 351]; ‘The Medea, 179 
Fed. 781, 103 CCA 273; Sanbern v. 
Wright, etc., Lighterage Co., 171 Fed. 
449 [aff 179 Fed. 1021, 102 CCA 666]; 
The Aggi, 93 Fed. 484; The Colima, 82 
Fed. 665; The Glenmavis, 69 Fed. 
472; The Bergenseren, 36 Fed. 700; 
The Titania, 19 Fed. 101; The Lillie 
Hamilton, 18 Fed. 327; Pickup Vv. 
Thames Mar. Ins. Co., 3 Q. B. D. 594; 
Stanton v. Richardson, 3 Aspin. 23; 
Reed v. Page, [1927] 1 K. B. 743. 


[a] Criterion of seaworthiness.— 
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ness or Fitness—(1) In General. 
vessel may be regarded as seaworthy, she must be 
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In order that a 


reasonably fit to encounter the ordinary perils to 


(1) Absolute perfection is not re- 
quired in the vessel, it being sufficient 
that she have that degree of fitness 
which an ordinarily careful and prud- 
ent owner would require his vessel 
to have at the commencement of her 
voyage, having regard to all the prob- 
able circumstances of it (The Silvia, 
68 Fed. 230, 15 CCA 362 [aff 64 Fed. 
COM pand. att VAN Sie Ap oem Ss Cre Ty. 
43 L. ed. 241]; The Pheenicia, 99 Fed. 
100 5,,.40) CCA (221% [attr 0 Meds iG): 
Gilroy v. Price, [1893] A. C) 56-"Steel 
Vo states line: (SS. Cons =Appa Cas. 
72; Hedley v. Pinkney, etc., SS. Co., 
ELS 2a ws; beelationp iso 4imeAnn Gs 
222]; Readhead v..Midland R. Co., 
L. R. 2 Q. B. 412; Burges v. Wick- 
Nai ot, BS Sen 609, Like Cian 669 
Gibsonyv.e sina) a7VE ss Le Casursooy 
10 Reprint 499), (2) nor does a war- 
ranty of seaworthiness require that 
the vessel shall be such that insur- 
ance companies shall be willing to in- 
sure her (Cornwall v. Moore, 132 Fed. 
868 [afi 144 med. 22.75 CCA TIS01; 
The Vincennes, 28 F. Cas. No. 16,945, 
3 Ware 171. (3) A vessel is not called 
upon to have the best appliances 
(Adams v.° Bortz, 279 Fed. )521; In 
re Tonawanda Iron, etc., Co., 234 Fed. 
198; The New York, 204 Fed. 764, 
123 CCA 214) (4) only reasonable fit- 
ness for the service designed being re- 
quired (The Indrapura, 190 Fed. 711, 


112. CGA) 35iy Whe. Rover, 33, Fed: 
515). 
[b] Absence of steering gear.— 


(1) The absence of proper steering 
equipment on the second barge of a 
tow renders it unseaworthy. The 
Tourist, 16 F. (2d) 154. (2) Where 
the lateral movement of a tow can 
be assisted by placing a Gillies wheel 
on a barge, navigating the Erie Barge 
Canal without it constitutes unsea- 


worthiness. The Tourist, 16 F. (24 
154. 
[ec] Deflection of compass.—W here 


a vessel deviated from her course and 
ran upon a well-known reef, it was 
held that the existence of a deflection 
of her compass of 4th of a point was 
not sufficient ground for finding her 
unseaworthy, in the absence of its 
continuance for a sufficient time to 
require notice. The HE. A. Shores, 
Jr., 78 Fed. 342. 


{d] Failure of the steering gear 
(1) and inability to control the vessel 
producing a wrenching and straining 
and pounding of the vessel, which in 
turn results in damage to the tanks, 
makes an unseaworthy condition of 
the vessel. The Turret Crown, 297 
Fed. 766 [certiorari den sub nom. 
Commonwealth SS. Co. v. Patent Vul- 
canite Roofing Co., 264 U. S. 591 mem, 
44 SCt 403 mem, 68 L. ed. 865 mem]. 
(2) The failure of so essential a por- 
tion of the mechanism as the rudder, 


in a gale of no extraordinary vio- 
lence, is sufficient evidence that the 
vessel was unseaworthy in this re- 


gard. Nine Hundred and Twenty- 
Hight Barrels of Salt, 18 F. Cas. No. 
10,272, 2| Biss. 319. 


[e] Temporary jamming’ of the 
steering gear does not constitute un- 
seaworthiness. The Hispania, 242 
Fed. 265, 165 CCA 105 [certiorari den 
245 U. S. 662, 38 SCt 61, 62 L. ed. 536]. 


lf] “Mere inequality in the 
strength of the rivets used in a ship 
does not amount to unseaworthiness 
or a violation of a charter provision 
that the ship shall be “tight, staunch 
and strong.” The Ontario, 106 Fed. 
324; The Sandfield, 79 Fed. 371 [aff 


be expected during her voyage,*® to receive and 


92 Fed. 663, 34 CCA 612]. 


{[g] Power.—(1) A launch which 
does not have sufficient power to tow 
a barge in weather ordinarily to be 
expected in winter is unseaworthy. 
The Seven Bells, 241 Fed. 43, 154 
CCA 43. (2) A ship whose turbine en- 
gines have been removed and are un- 
dergoing repairs long after the sched- 
uled sailing date is unseaworthy. 
Armour Grain Co. v. Compagnie Gen- 
erale Transatlantique, 26 F. (2d) 739 
[aff 26 F, (2d) 741]. 


{h]. Repairs improperly made.— 
The Northern Belle v. Robson, 154 
U. S. 571, 14 SCt 1166, 19 L. ed. 748 
(holding that the owners of a barge 
are liable for damages to the cargo 
caused by the barge striking a sand 
bar and leaking, where her inability 
to withstand the ordinary pressure 
of such accidents is due to their neg- 
ligent failure to properly repair the 
barge); American Linseed Co. v. Nor- 
folk, etc., Steam Shipping Co., 32 F. 
(2d) 281; Philippine Refining Corp. v. 
Us 8S.) 29.2 (2d). 13845) hes Cityaok 
Dunkirk, 10 F. (2d) 609. 


{i] The presence of a leak in a 
vessel’s hold, and injury to the cargo 
in consequence, is sufficient to charge 
the carrier with negligence, unless 
it can be shown that the direct cause 
of the damage was a peril of the sea. 
The ship is bound to provide the 
means necessary to enable her hold 
to be kept free from water, and will 
be liable for the failure in this re- 
gard, from whatever other cause it 
may occur. The Samuel E. Spring, 
29 Fed. 397; Kellogg v. La Crosse, 
etc., Packet Co., 14 F. Cas. No. 7,663, 
3 Biss. 496. 


[j] Sails.—In order 
worthy, the ship must be furnished 
with proper sails. The Thomas Jef- 
zepeon 23 H Cas. No. 13,923, 3 Ben. 


[k] Weak boilers and foul bottom. 
—Where a ship’s boilers were weak 
and the bottom was covered with 
grass and slime, it was held that 
she was unseaworthy. The Abbazia, 
127 Fed. 495. 


[1] Wessels held seaworthy see 
The America, 174 Fed. 724; Davidson 
SS. Co. v. 119,254 Bushels of Flax- 
seed, 117 Fed. 283 (the vessel, which 
was new, had been recently overhaul- 
ed, and was in every respect in the 
best condition and properly equipped, 
having the highest rating, it being 
further shown that on the voyage she 
encountered unusually severe gales 


to be sea- 


and heavy seas, which caused her 
seams to start from the strain); The 
Marechal Suchet, 112 Fed. 440; The 
Samuel F. Houseman, 108 Fed. 875, 


48 CCA 120; The Homeric, 106 Fed. 
960 (where the vessel was new and 
of the highest class, it could not be 
inferred from the facts shown that 
the propeller key had sustained any 
injury prior to the voyage, but that 
such injury should, rather, be refer- 
red to the nearer and adequate cause 
of sea perils); The Ontario, 106 Fed. 
Seam ete elon Bein OO oom CAL mhOOn i 
Memphis, etc., Packet Co. v. Overman 
Carriage Co., 93 Fed. 246 (the court 
cannot find that the sinking of a 
steamer by collision with the pier 
of a bridge was due to unseaworthi- 
ness, merely from doubtful infer- 
ences, where there is direct and posi- 
tive evidence of other facts which 
would alone account for the disaster) ; 
The Guadeloupe, 92 Fed. 670; The 
British King, 89 Fed. 872 [aff 92 Fed. 
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discharge cargo,*! and to carry safely the partic- | ular cargo on the voyage undertaken. A vessel 
i i —The vessel 
8, 35 yi that dam-| after starting on a voyage, having [a] Fit as a ship c 
Se bore cate aS Sa aees cargo | been towed in smooth water during | must be fit as a ship to recelve cargo 


from sea water resulted from leaks 
in the steamer’s ballast tank, which 
was found after heavy weather to be 
sprung, and the rivets started and 
broken, is not sufficient to establish 
unseaworthiness where first-class 
construction, careful inspection and 
good stowage are shown); Steliwen- 
der v. The Mexican Prince, 82. Fed. 
484 [aff 91 Fed. 1008, 34 CCA 168] 
{an obstruction in a water pipe 
passing through a cargo compartment 
by a piece of wood, at the outset of a 
voyage, so that water gets into the 
compartment, does not amount to un- 
seaworthiness, because incidental and 
temporary in character); Bursley v. 
The Marlborough, 47 Fed. 667 (a 
vessel built in 1877, kept in good re- 
pair, and rated, when she started on 
her voyage, in highest class English 
iron steamers in Lioyd’s register, is 
reasonably safe for a voyage with 
a cargo of sugar from Iloilo to the 
Delaware breakwater by way of Co- 
lombo, Aden, and Gibraltar, and is 
seaworthy); The Northumbria, 
[1906] P. 292 (crack in plate). 


{m] Vessel held unseaworthy.— 
Atlas-Portland Cement Co. v. P. 
Dougherty Co., 205 Fed. 508, 123 CCA 
576 (barge breaking her tiller and 
pumping engine and having hatch cov- 
ers and tarpaulins insufficient to keep 
out water washing over her when til- 
ler gone); Toyo Kisen Kabushiki 
Kaisha v. Willits, 17 F. (2d) 762 (wa- 
ter leaking through open bolt holes, 
although unusual weather not en- 
countered); The Edith, 10 F. (2a) 
684 (ports failing to keep tight be- 
cause of worn gaskets); Sanbern v. 
Wright, etc., Lighterage Co., 171 Fed. 
449 (injury to cargo with no storm or 
other vis major to account for it); 
The Willie, 134 Fed. 759 (a barge held 
liable in damages for dumping a large 
part of her cargo of copper ore which 
she was discharging from a steam- 
ship, and fer injury to the ship, on 
the ground of unseaworthiness, due 
to weakness from long use in the same 
business, which caused her to careen 
after she had taken on her load, al- 
though the weather was calm and the 
water smooth); The G. B. Boren, 132 
Fed. 887 (a barge which sank at a 
dock, after loading a cargo of brick, 
held liable for the damage to the 
cargo on the ground of unseaworthi- 
ness due to overloading); Bush Co. 
v. New Jersey Cent. R. Co., 130 Fed. 
222 (unseaworthy condition of a 
float); The Germanic, 124 Fed. i, 59 
COATS Ale fatt UIOMUAUS SO abl SOL 
317,49 L. ed. 610] (vessel while dis- 
charging careened from accumulation 
of ice); The Nellie Floyd, 116 Fed. 
80 [laff 122 Fed. 617, 60 CCA 175] 
(where cement stowed between decks 
was found to have been rendered 
worthless by water, either sea water 
or rain water, which entered through 
the upper deck, the seams in which 
had not been calked for some eight 
or nine years, and which were in such 
condition as to permit any water fall- 
ing on the deck to leak through); 
Nord-Deutscher Lloyd vy. Insurance 
Co. of North America, 110 Fed. 420, 49 
CCA 1 (a lighter, so constructed that 
the presence of any water in the hold 
rendered it unstable when loaded, 
which overturned shortly after being 
loaded, when the weather was clear, 
the wind light, and the water smooth 
except from a slight swell caused by 
a passing steamer, by reason of wa- 
ter entering her hold through seams 
which were insufficiently calked); The 
Arctic Bird, 109 Fed. 167 (the sinking 
of a barge, with her cargo, six hours 


— 


that time, cannot be attributed to a 
“peril of the sea,’’ which has refer- 
ence to such extraordinary perils as 
cannot be guarded against by the or- 
dinary exertions of human skill and 
prudence, but must be presumed to 
have resulted from unseaworthiness 
at the beginning of the voyage); The 
Palmas, 108 Fed. 87, 47 CCA 220 (the 
ends of pipes on the forecastle deck 
had been stopped or covered at the 
beginning of the voyage, but not suf- 
ficiently to withstand the action of 
the seas which broke over such deck, 
although the weather was no worse 
than should reasonably have been an- 
ticipated at that season of the year); 
The Colima, 82 Fed. 6645 (a steamship 
of a very tender modei, being unusual- 
ly narrow in proportion of her depth, 
with a “tumble-home,” materially in- 
creasing her disadvantage, so loaded 
as to have an excessive roll, from 
which she recovered slowly, and in 
a storm of no extraordinary severity, 
it was found that she was neither 
able to keep out of the trough of the 
sea, nor to ride safely in it; and she 
was finally thrown on her beams and 
sunk by three successive heavy seas) ; 
Spreckels Sugar-Refining Co. v. The 
Glenmavis, 69 Fed. 472 (holding that 
where, at the end of a voyage, the 
water pipe leading to one of the wa- 
ter ballast tanks was broken, so that 
in an attempt to fill the tank the wa- 
ter ran into the hold, and damaged 
the cargo, there was a breach of the 
implied warranty of seaworthiness, 
in that, at the beginning of the voy- 
age, the casing inclosing the pipe con- 
sisted only of a long board box, with- 
out corner posts or other means of 
preventing it from working loose, and 
was fastened at the bottom, and prob- 
ably at the top, merely by cleats); 
The Edwin I. Morrison, 27 Fed. 136 
(a schooner having a bilge pump hole 
on each side of her deck, intended to 
be used in pumping out water, but 
which were dangerous unless their 
covers were kept tight, which negli- 
gently sailed with a heavy cargo 
without seeing that these covers were 
secure against ordinary accidents; and 
heavy seas washing one of them away, 
and letting water in through the hole 
on to the cargo, the schooner was 
liable for the resulting injury to the 
cargo); Hubert v. Recknagel, 13 Fed. 
912; Standard Sugar Refinery v. The 
Centennial, 2 Fed. 409 (a vessel sent 
upon a voyage with her limbers in 
such defective condition as to pre- 
vent the water, coming in at a.leak 
opened during the voyage, from pass- 
ing to the pumps, until a large quan- 
tity of water had collected in the 
hold); Bucknor v. The Gilbert Green, 
4 F. Cas. No. 2,099 (a vessel on her 
first voyage, which encountered no 
unusual gales or stress of weather, 
but took to leaking, spontaneously, 
and whose bottom, on examination, 
discJosed an open knot hole and a 
loose tree naii); Tudor v. The Eagle, 
24 F. Cas. No. 14,230. 


81. The Cary Brick Co. No. 8, 34 
F. (2d) 981; The Adah, 245 Fed. 378; 
Naylor v. Terminal Shipping Ca., 237 
Fed. 725 [aff 242 Fed. 494, 155 CCA 
270]; The Germanic, 124 Fed. 1, 59 
CCA 521 [aff 196 U. S. 589, 25 SCt 317, 
49 L. ed. 610]; Nord-Deutscher Lloyd 
v. North America Ins. Co., 110 Fed. 
420, 49 CCA 1; Putnam v. Wood, 3 
Mass. 481, 3 AmD 179; Reed v. Page, 
[1927] 1K. B. 743; McFadden v. Blue 
Star Line, [1905] 1 K. B. 697. 

Liability for improper loading or 
stowage generally see infra §§ 746— 


rather than fit as a warehouse mere- 
ly. Reed v. Page, [1927] 1K. B. 743. 


[b] fhe vessel must be cleansed 
(1) to receive the cargo. Lizzie W. 
Virden, t1 Fed. 903. (2) Where a 


eargo of canned salmon in cases car- 
ried from Alaskan ports to Seattle 
by respondent’s steamer was damaged 
by water and coal dust which reached 
the cases and soiled and rusted the 
cans, and when the first part of the 
cargo was loaded, there was still 
some coal in the same hold, and noth- 
ing was done to keep them separate, 
and the coal was afterward unloaded, 
but the hold was not thoroughly 
cleaned, and water also entered, some 
because of a loose plank, and some 
because of insufficient tarpaulins over 
the hatches, it was held that the ves- 
sel was not put in seaworthy condi- 
tion for the cargo to be carried. The 
Jeanie, 236 Fed. 463, 149 CCA 515. 
(3) Where a vessel was seaworthy at 
the commencement of the voyage it 
was held not Mable for damage to a 
cargo of lumber from sea water, but 
liable for injury from dirt and coal 
dust, due to her unfitness. Griffin v. 
Davison Lumber Co., 224 Fed. 648. 


[ce] Grain cargo.—(1) A provision 
giving the,shippers the right to can- 
cel the contract for shipment of a car- 
go of grain if the ship be not ready 
on a certain date requires a practical 
and substantial readiness to receive 
the cargo such’ as would insure the 
underwriters’ inspector’s approval, 
and obtain his pass, and would grati- 
fy the usual and reasonable require- 
ments for avoiding injury to the com- 
mercial value of the grain (Disney v. 
Furness, 79 Fed. 810); (2) but failure 
of the ship to have up the top board 
of the shifting boards, where the 
board and the slots for receiving’ it 
are fitted and prepared, is not a want 
of readiness to receive grain cargo, 
such as would authorize the cancella- 
tion of the contract of affreightment. 
Nor is cancellation authorized by fail- 
ure to have up the shifting boards in 
the hatch combings, as these, if used 
at all, are better put in when the 
cargo is partly loaded (Disney vy. Fur- 
ness, supra, holding also that a prac- 
tice peculiar to the port of lading, 
which requires battening of the seams 
even when not needed, and merely out 
of abundant caution, cannot, without 
previous notice, authorize the ship- 
per to cancel the contract for want 
of such necessary battening). : 


[ad] Barge dumping cargo while 
being unloaded.—When a barge leaks 
so that she careens and dumps her 
cargo, the inference is, in the absence 
of other cause, that she was unsea- 
worthy. “The Cary “Brick Co. Noss) 
34 F. (2d) 981. 


[e] Barge resting on creek bottom. 
—Where it is customary for barges 
to rest on the creek bottom at low 
tide while unloading, a barge is not 
seaworthy when a crack is found in 
its keelson, floor timbers were de- 
cayed, and it is unable to stand the 
strain produced by lying on the creek 
boton. The Lockport, 197 Fed. 213. 


Martin _v. The Southwark, 1 

U. S. 1, 24 SCt 1, 48 lL. ed. 65; The 
Silvia, 171 U.S. 462,19 SCt 7; 43 ZL. 
ed. 241; Dupont de Nemours y. Vance, 
19 How. (USSD) 162, 15" ised. 584; 
The Oritani, 40 F. (2d) 522; American 
Linseed €o. v. Norfolk, Steam 
Shipping Co., 32 F. 


rari den 278 U. S. 623, 49 SCt 25. 73 
. 544]; W. T. Lockett Co’ vy. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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seaworthy, as to navigation may be unseaworthy 
as to eargo,S* and a ship may be seaworthy as to 
one part of the cargo and unseaworthy as to anoth- 
Although it has been held that “seaworthi- 
ness” is to be determined with reference to customs 
and usages of the port or country from which the 
vessel sails, the existing state of knowledge and ex- 
perience, and the judgment of prudent and compe- 
tent persons,*® where the construction is obviously 
defective, such test must be rejected.*® 


er.54 


Cunard. SS. Co., 21 F.-(2d) 191; The 
Owego, 11 F. (2d) 288 [aff 11 F. (2d) 
288]; The Arakan, 11 F. (2d) 791, 793; 
The City of Dunkirk, 10 F. (2d) 609; 
The Newport, 7 F. (2d) 452; Kaufer 
Co. v. Luckenbach SS. Co., 294 Fed. 
978; The Asuareca, 291 Fed. 73; The 
Addison HB. Bullard, 287 Fed. 674; The 
Nettie Moore, 270 Fed. 1005; The Ben- 
jamin Noble, 244 Fed. 95, 156 CCA 523 
{aff sub nom. Capitol Transp. Co. v. 
Cambria Steel Co., 249 U.S. 334, 39 SCt 
292, 63 LL. ed. 631];- The Jeanie, 236 
Fed. 463, 149 CCA 515; The Erskine M. 
Phelps, 231 Fed. 767; Benner Line v. 
Pendleton, 217 Fed. 497, 133 CCA 349 
{aff 246 U. S. 353, 38 SCt 330, 62 L. ed. 
770]; TheManitou, 116 Fed. 60, 65 [aff 
127 Fed. 554, 68 CCA 109]; The Sand- 
field, 79 Fed. 371 [aff 92 Fed. 663, 34 
CCA 612]; The Thames, 61 Fed. 1014, 
10 CCA 232; The Hadji, 20 Fed. 875; J. 
H. Burton, etc., Co. v. May, 212 Ala. 
435, 103 S 46; Southern Pac. Co. v. 
Walker-Smith Co., (Tex. Civ. A.) 257 
SW 347; Reed v. Page, [1927] 1 K. B. 
743: McFadden vy. Blue Star Line, 
£1905] 1K. B. 697; Cohn v. Davidson, 
2 QB. D..455; Thompson, etc., Mfg. 
Go. v. Ardsley, 46 T. L. R. 120; Grain 
Growers Export Co. v. Canada SS. 
Lines, 43 Ont. L. 330. 


[a] Grain must be carried dry. 
Grain Growers Export Co. vy. Canada 
SS. Lines, 43 Ont. L. 330. 


[b] Carriage of oil—Water bal- 
last tanks cannot be used for the car- 
riage of oil unless they are in very 
good condition. American Linseed 
Co. v. Norfolk, ete., Steam Shipping 
Co., 32 F. (2d) 281; The Arakan, 11 
F..(2d) 791. 


{c] Lining vessel.—A vessel must 
be lined inside if the cargo is of such 
a character as to require lining to 
protect it. Dene Shipping Co. v. 
Tweedie Trading Co., 143 Fed. 854, 74 
CCA 606 [certiorari den 202 U.S. 622, 
DOESCOe LO, OUmius CO, he (5, 


[d] Open port holes or hatches.— 
(1) A vessel may be rendered unsea- 
worthy by the failure securely to 
close a porthole not readily accessi- 
ble during the voyage. International 
Nav. Co. v. Farr, ete., Mfg. Co., 181 
Wise Lowa OCU pO, 454s hed. 8.50); 
The Manitoba, 104 Fed. 145; Dobell v. 
Steamship Rossmore Co., [1895] 2 Q. 
B. 408. (2) Whether an unfastened 
port on sailing renders a vessel un- 
* seaworthy or not, depends on the sit- 
uation of such port, its relation to the 
cargo, and the means provided for 
closing it on the voyage wheh neces- 
sary. The Silvia, 171 U. S. 462, 464, 
19 SCt 7, 43 L. ed. 241; The Manitoba, 
104 Fed. 145. (3) Where there was 
no other damage to the vessel than 
a manhole leakage, which was not dis- 
covered until the vessel discharged, 
it was held that she was unsea- 
worthy with respect to her manhole 
cover at the time she set sail. The 
Asuarca, 291 Fed. 73. (4) Where ven- 
tilators had all been removed and the 
only way to ventilate the cargo was 
to leave the hatches open in fine 
weather, and when near port the 
steamer encountered a heavy gale, it 
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the cargo.8§ 


was held that the ship was unsea- 
worthy. Andean Trading Co. v. Pa- 
cific Steam Nav. Co., 263 Fed. 559. 


{e] Refrigeration.—(1) ‘A vessel, 
which has to carry a cargo which can 
only be safely carried if its refrig- 
erating machinery is in proper order 
+ »« . Cannot properly be regarded 
as seaworthy unless it has that ma- 
chinery in proper order.’ Rowson y. 
Atlantic Transport Co., [1903] 1K. B. 
114. (2) “To make a ship seaworthy 
for a cargo of fresh meat it is incum- 
bent upon the ship to show, not only 
equipment with refrigerator facilities, 
but that the meat was stowed in these 
facilities at the inception of the voy- 


age.” Kaufer Co. v. Luckenbach SS. 
Co., 294 Fed. 978. (3)°'A common car- 
rier is not obliged by common law 


to create an artificial climate adapted 
to the preservation of goods and to 
warrant that the temperature will be 
unvarying and efficient. The Prussia, 
88 Fed. 531 [aff 93 Fed. 837, 35 CCA 
625]. .(4) In the absence of an ex- 
press contract warranting safe stow- 
age, if the carrier undertakes to car- 
ry the cargo in a refrigerator, the law 
implies that he will use reasonable 
care in the preparation of the refrig- 
erating machinery and the operation 
thereof. The Southwark, 191 U. S. 1, 
24 SCt 1, 48 L. ed. 65; Barr v. Inter- 
national Mercantile Mar. Co., 29 F. 
(2d) 26 [rev 24 F. (2d) 859]; The 
Prussia, 88 Fed. 531 [aff 93 Fed. 837, 
35=CCA 625]; Loma. Hruit Co. v. In- 
ternational Nav. Co., 11 F. (2d) 124 
{certiorari den sub nom. 270 U. S. 662, 
46 SCt 471, 70 L. ed. 787]; Nelson y. 
Nelson Line, [1907] 1 K. B. 788 note; 
Rowson vy. Atlantic Transp. Co., [1903] 
1K. B. 114 [aff [1903] 2 K B. 666]; 
Maori King v. Hughes, 64 L. J. Q. B. 
744 [aff [1895] 2 Q. B. 550]. 


{f{] VWentilation.—(1) The vessel 
must be seaworthy with respect to 
ventilation for the particular voyage. 
The Vallescura, 43 F. (2d) 247; Navi- 
gazione Libera Triestina v. Garcia, 
etc., :\Co., 30 F. (2d) 62; The Florinda, 
22 F. (2d) 159 [rev on other grounds 
31 F. (2d) 262]; The Willfaro, 9 F. 
(2d) 940 [aff sub nom. Williams SS. 
Cor VoIwiilbur, (90. (2d) 6225; “ihe 
Skipton Castle, 243 Fed. 523, 156 CCA 
221; The Jean Bart, 197 Fed. 1002; 
The Thames, 61 Fed. 1014, 1022, 10 
CCA 232; Southern Pac. Co. v. Walk- 
er-Smith Co., (Tex. Civ. A.) 257 Sw 
347; The Freedom, L. R.3 P. C. 594. 
(2) Where the vessel is comparative- 
ly small, two ventilators for each 
hiold are sufficient to prevent unsea- 
worthiness (The La Drome, 43 F., (2d) 
241), (3) even in the case of perish- 
able eargo (The Hog Island, 43 F. 
(2d) 243). (4) Considerable discre- 
tion is allowed the master in deter- 
mining when hatches can safely be 
opened for purposes of ventilation. 
The La Drome, 43 F. (28) 241. (5) In 
a contract to transport cattle it is 
implied that there shall be sufficient 
ventilation; and if there is not, so 
that insurance cannot be procured up- 
on the cattle, the shipper may refuse 
to ship, and recover for breach of the 
contract (Morris v. The Alvah, 77 
Fed. 315, 23 CCA 181). 
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Loading or stowage and ballast. The requirement 
of seaworthiness at the beginning of a voyage in- 
cludes not only seaworthiness in hull and equipment, 
but also in the stowage of the cargo.? 
ship is fit to receive her cargo when the loading is 
commenced, negligent stowage which does not make 
the ship unseaworthy as a ship does not affect the 
warranty of cargoworthiness, or fitness to receive 
The vessel is unseaworthy where by 
the manner in which she is loaded or stowed she is 


But if the 


[¢] Partial or limited unsea- 
worthiness.—‘‘There was a defective 
or unfit condition of those compart- 
ments [where port was not closed], 
as a laek of necessary cleanness or 
any other requisite to safe carriage 
would have been, constituting at least 
partial or limited unseaworthiness. 

- « The obligation of the owner 
nie as respects the cargo dam- 
aged, is precisely the same as if the 
defect constituted general unsea- 
worthiness imperiling the whole ad- 


venture.” The Manitoba, 104 Fed. 
145, 157. 
83. The Indrapura, 178 Fed. 591 


{aff 190 Fed. j711, 112 CCA 351}. 


84. Martin v. The Southwark, 191 U. 
S$. 1, 24 SCt 1, 48 L. ed. 65; The Turret 
Crown, 297 Fed. 766 [certiorari den 
sub nom. Commonwealth SS. Co. v. 
Patent Vulcanite Roofing Co., 264 U. 
S. 591 mem, 44 SCt 403 mem, 68 L. ed. 
865 mem]; The Addison E. Bullard, 
287 Fed. 674; The Jeanie, 236 Fed. 
463, 149 CCA 515; The Indrapura, 178 
Fed. 591 [aff 190 Fed. 711, 112) CCA 


351]; The Thames, 61 Fed. 1014, 10 
CCA 232. 
85. The Titania, 19 Fed. 101; The 


J. C. Stevenson, 17 Fed. 540; Tid- - 
marsh v. Washington F. & M. Ins. Co., 
23 F. Cas. No. 14,024, 4 Mason 4389. 


[a] Stability.—‘“Usages can have 
little application to questions affect- 
ing the stability of the ship. For no 
custom can validate navigation by 
unstable ships, nor can custom deter- 
mine whether a given vessel with a 
given loading is stable or not.’ The 
Colima, 82 Fed. 665, 676. 


86. The Indrapura, 190 Fed. 711, 
112 CCA 351; Gilroy v. Price, [1893] 
INEM O BED 

87. The Caledonia, 157 U. S. 124, 


15 SCt 537, 39 L. ed. 644; The Ed- 
win I. Morrison, 153 U. S. 199, 14 SCt 
823, 38 L. ed. 688; The Nidarholm, 26 
F. (2d) 92; Kaufer Co. v. Luckenbach 
SS. Co., 294 Fed. 978; The Medea, 
179 Med. %8l, 103 CCA 27383) Corsar ve 
J. D. Spreckels, etc., Co., 141 Fed. 260, 
12 CCA 378; Doherr v.. Houston, 9123 
Fed. 334 [aff 128 Fed. 594, 64 CCA 
102}; The Frey, 92° Fed. 667; The 
Thames, 61 Fed. 1014, 10 CCA 232; 
Astsrup v.. Lewy, 19 Fed. 536. But 
see Steinwender v. The Mexican 
Prince, 82 Fed. 484 (holding that a 
vessel is not unseaworthy in respect 
of her cargo by reason of the stow- 
age of coffee in a compartment ad- 
joining that in which water ballast 
is carried, although the water pipe 
connected with the tank passes 
through the compartment containing 
the coffee). 


88. Elder, Dempster & Co., Ltd., v. 
Paterson, Zochonis & Co., Ltd., [1924] 
Al ©. 522, 5615. The Thorsa, BLSeine. 
257 (the court Saying that the case 
did not come within the principle of 
Tattersall v. National SS. Co., 12 Q. 
B. D. 297; Kopitoff v. Wilson, 1 Q. B. 
D. 377; or Ingram & Royle, Ltd. v. 
Services Maritimes du Treport, [1913] 
1K. B. 538 [rev on other grounds 
[1914] 1K. B. 541]. 


[a] Thus “bad stowage, which en- 
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rendered unfit to encounter the ordinary perils of 
navigation reasonably to be anticipated.*® 
more, the vessel may be unseaworthy, if she is im- 
properly ballasted with reference to her load,°° or 
has the wrong kind of ballast for her cargo,®! or if 


dangers the safety of the ship, may 
amount to unseaworthiness, of 
course, but bad stowage which affects 
nothing but the cargo damaged by it, 
is bad stowage and nothing more, and 
still leaves the ship seaworthy for 
the adventure, even though the ad- 
venture be the carrying of that car- 
go.” Elder, Dempster & Co., Ltd. v. 
Paterson, Zochonis & Co., Ltd., [1924] 
INS CESAR Boy ER 


[b] Where a ship is fit as a ship 
to carry the cargo she has on board 
if properly stowed, the bad stowage 
does not make the ship unfit as a 
ship, although it may endanger the 


cargo. Wade v. Cockerline, 21 T. L. 
igs VAGS J 
89. Knott v. Botany ‘Worsted 


Mills, 179°. S. 69,21 SCt 30, 45° lL. 


ed. 90; The Royal Sceptre, 187 Fed. 
224; Steamship Wellesley Co. v. 
Hooper, 185. Feds i733, 108) CCA 1, 


The Medea, 179 Fed. 781, 103 CCA 273; 


Harloff v. Barber, 150 Fed. 185; The 
G. B.~Boren; 132 Fed. 887, 888; The 
William Power, 131 Fed. 136; The 


Oneida, 128 Fed. 687, 689, 68 CCA 239 
(certiorari den 194 U. S. 632, 24 SCt 
856, 48 L. ed. 1159]; The Mississippi, 
113 Fed. 985 [aff 120 Fed. 1020, 56 
CCA 525]; The Thames, 61 Fed. 1014, 
10 CCA 232; The Titania, 19 Fed. 101; 
Hoffschlaeger Co., Ltd. v. The German 


Bark Paul Isenberg, 4 Hawaii Fed. 
S60: —kopitoit vv. Wilson, 1. Ooe5>> bp: 
Brith 


“Bad storage, which endangers the 
safety of the ship and cannot readily 
be cured on the voyage, is unsea- 
worthiness. 7 It is otherwise 
if the defect can be readily remedied 
on the voyage.” Ingram &° Royle, 
Ltd. v. Services Maritimes du Tre- 
port, [1913] 1 K. B. 538 [rev on other 
grounds [1914] 1 K. B. 541]. 


[a] Pressure of cargo on pipe.— 
Where a Ship was loaded in such a 
way that if the ship rolled the cargo 
would come in contact with a pipe 
uncased in such a position and of 
such a character that it would be 
unable to withstand the pressure and 
let the water in, it was held that the 


ship was unseaworthy. Gilroy v. 
Prices PLS Isd) As GC. 56. 
{b] The owner of a ship, in her- 


seif seaworthy, but rendered unsea- 
worthy by the improper loading of 
eargo and ballast which is carried out 
under his orders, is liable for damage 
occasioned by his personal negligence. 
The City of Lincoln v. Smith, [1904] 
A. iC. 250. 


[ec] Storm of unusual violence.— 
Where a ship encountered a storm of 
unusual violence and developed a leak 
beyond her control and the cargo 
shifted aggravating tthe consequences 
of the leak, it was held that she was 
not unsSeaworthy. In re Gravel Prod- 
ucts Corps 24 EF. (2d) 702. 


90. Sumner vy. Caswell, 20 Fed. 249, 
252; The City of Lincoln yv. Smith, 
[1904] A. C. 250;* Weir v. Union SS. 
Cot [L900] AC. 6252 


[a] Deck cargo.—Where the ves- 
sel is accepted without provision for 
extra ballast, it is held that the duty 
is not on the owner to provide the 
ballast, if necessary to carry deck 
cargo. The Hiram, 101 Med. 138; 


91. The Owego, 11 F. (2d) 288 [aff 


is responsible for 
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Further- 


11 F. (2d) 288]. 


92. The Benjamin Noble, 244 Fed. 
95, 156 CCA 523 [aff sub nom. Capitol 
Transp. Co. v. Cambria Steel Co., 249 
UNS. 334,39 SCt 292) 63> 5 ed: 630i): 
The Listie, 197 Fed. 1022; The Dana, 
190 Fed. 650; The Willie, 134 Fed. 
759; ‘The G. B. Boren, 132 Fed. 3873 
The Colima, 82 Fed. 665; Barker v. 
The Swallow, 44 Fed. 771; Cincinnati 
Mut. Ins. Co. v. May, 20 Oh. 211; Reed 
Ve, Pages [12 Isis (Syn Sleek. 
State Line SS. Co., 3 App. Cas. 72. 


[a] Hinged, or two section, vessel. 
—Where each section of a hinged, or 
two section vessel has a capacity of 
270 to 278 tons and the after section 
while carrying 289 tons turned turtle, 
losing all the cargo, it was held un- 
seaworthy and the owner is liable for 
such loss from overloading and im- 
es loading. The Listie, 197 Fed. 
1022. 


[b] Private carrier.—W here a 
deck cargo is carried by a private car- 
rier at the shipper’s insistence and 
the vessel is overloaded, the master 
its unseaworthi- 


ness. Olsen v. U. S. Shipping Co., 
213 Fed. 18, 129 CCA 607. 

93. Steamship Wellesley Co. vy. 
Flooper; 185° Hed: 738, 108 “CCA Ta; 
The isate, Oi Beds 679: 

[a] Too great quantity amid- 
ships.—Where the vessel’s being 


overloaded in the center was the cause 
of the giving away at the bottom, 
it was held that the ship must answer 
for the damage caused thereby. <As- 
tsrup v. Lewy, 19 Fed. 536. 


[b] It is improper loading for a 
vessel to carry a deck load of shingles 
in excess of her actual capacity in 
view of the character of the ship and 
the ordinary perils reasonably to be 
expected on a projected voyage. 
Steamship Wellesley Co. v. Hooper, 
185 Fed. 733, 108 CCA 71. 


94. U. S.—The Lady Pike, 21 Wall. 
1, 22 L.-ed. 499; The Guildhall, 58 
Fed. 796 [aff 64 Fed. 867, 12 CCA 445]; 
The Giles Loring, 48 Fed. 463: The 
Vineennes, 28 F. Cas. No. 16,945, 3 
Ware 171. 


eae v. Richards, 1 Conn. 


La.—Mahoney v. Martin, 35 la. 


Ann. 29 


N. Y.—Tebo v. Jordan, 67 Hun 392, 
22 NYS 156. 


Pa.—Bell v. Reed, 4 Binn. 127, 5 
AmD 398. 

Eng.—Lyle v. The Schwan, [1909] 
A. C. 450; Forshaw vy. Chabert, 6 


Moore C. P. 369, 7 ECL 659: Clifforg 
Ven Elunter, 39 C eure 16 eit WOE oe 
Burnard & Algers, Ltd. vy. Player, 72 
Sol. J. 503. See Annen v. Woodman, 
3 Taunt. 299, 128 Reprint 119. 


[a] Competency as well as num- 
bers.—Not only must the vessel have 
a full complement of licensed offi- 
cers and adequate crew with refer- 
ence to all the exigencies of the in- 
tended route under such section, but 
the officers and crew must be compe- 
tent for any exigency that is likely 
to happen. Northern Commercial 
cee v. Lindblom, 162 Fed. 250, 89 CCA 


For later cases, developments and changes in the law see Annotations, 


[§ 742 


she is overloaded,®? or improperly loaded.** ; 

Officers and crew. A vessel is unseaworthy if she 
sails without men competent to navigate her and 
attend to her equipment®* or without a pilot, under 
certain cireumstances.®® 


Ignorance upon the part 


[b] Intemperate master.—Where 
the master was so addicted to intox- 
ication as to render him wholly unfit 
for his position and was intoxicated 
at the time of the collision, it was 
held that the owners could not be 
acquitted of negligence. The Guild- 
hall, 58 Fed. 796 [aff 64 Fed. 867, 12 
CCA 445]. 


[c] Ignorance of master.—(1) 
“Shipowners are responsible for such 
a disaster if it results from the ig- 
norance, unskillfulness, or negligence 
of the master or those in charge of 
the vessel.’ The Lady Pike, 21 Wall. 
(U. S.) 1, 16, 22 L. ed. 499. (2) Where 
the master, being ignorant of the 
coast, sailed past the port to which he 
was destined and ran into another port 
in the possession of the enemy and 
was captured, it was unanimously de- 
cided that the implied warranty to 
provide a master of competent skill 
was broken by sending out one who 
was unable to distinguish between 
the two ports. Tait v. Levi, 14 East 
48, 104 Reprint 686. 


{d] An unusual procrastination in 
a voyage is not in itself evidence of 


incompetency in the crew to navigate 
the vessel but is admissible in cor- 
roboration of the opinion and judg- 
ment of witnesses that the crew was 
insufficient. The Gentleman, 10 F. 
Cas. No. 5,324, Olcott 110 [rev on oth- 
er) Srounds AW0 hss Cas. INO: tb s2cunee 
Blatchf. 196]. 


[e] The absence of a crew at night 
with the consent of the master, who 
remained on board alone while the 
ship was anchored in a harbor, ren- 
ders the vessel unseaworthy; and she 
is liable for damages to cargo where 
she is driven ashore by a gale arising 
after the crew left. The Sarah, 21 
F. Cas. No. 12,338, 2 Sprague 31. 


{f{] The fact that a vessel runs in 
a fog and in calm weather on a well- 
known cape, resulting in loss of ecar- 
go, is strong proof of her unsea- 
worthiness, and is not rebutted by 
the admitted fact that she was per- 
fectly new, well built, well rigged, 
well manned, and in charge of a cap- 
tain of reputed skill and experience. 
The conclusion remains that her com- 
pass had not been sufficiently tested, 
or that She was not well commanded, 
and for either of these deficiencies 
she would be unseaworthy. Bazin v. 
Steamship Co., 2 F. Cas. No. 1,152, 3 
Wall. Jr. 229. 


{g] Impossibility of procuring.— 
It is a breach of the warranty of sea- 
worthiness for a vessel to leave her 
port. of lading abroad, or any inter- 
mediate return port, with a crew in- 
adequate to man or sail her, although 
it be exceedingly difficult or even im-~ 
possible to procure competent hands 
to man her, the obligation to supply 
a sufficient crew being absolute on the 
owner and master, and continuing 
during the voyage. The Gentleman, 
10 F. Cas. No. 5,324, Olcott, 110 [rev 
on other grounds 10 F. Cas. No. 5,323, 
1 Blatchf. 196]. 


[h] Shortage of one man in crew 
aboard a tug or barge does not make 
unseaworthiness, when he could have 
done nothing toward preventing the 
accident. Hartford, ete., Transp. Co. 
v. Rogers, etc., Co., 40 F. (2d) 954. 


95. Phillips v. Headlam, 2 B. & Ad. 


Same title and section number, 
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of the ship’s officers as to the necessity of taking ; those which are known or discoverable by inspec- 
particular precautions to insure her safety may tion,* and although just prior to the voyage the ves- 


a 96 : G 

render her unseaworthy. sel was put in what seemed to be perfect repair.® 
Fuel. The vessel] is unseaworthy if she sails with- However a latent defect, although it exists, will not 
oubenuel) sufficient fer" hon voyage®? with a réason- be regarded as rendering the vessel unseaworthy, 


able margin for safety.°’ “Deviation or liberty unless it is of such a character that if known it 
clauses®® do not excuse a deviation for fuel, where would have been deemed to render the ship as re- 


the ship was unseaworthy in sailing without suffi- gards the defective subject matter not reasonably 
cient fuel. fit for the service designed.* An express warranty 


. : that the vessel is tight, stanch, strong, and in every 
upplies. The vessel may be unseaworthy because | way fitted for the voyage is an absolute warranty 
not furnished with proper supplies.” of fitness, even against latent defects.? 


[§ 743] (2) Latent Defects. Since the implied [§ 744] d. Assumption of Risk. The existence of 
warranty of seaworthiness is absolute and does not | an implied warranty of seaworthiness does not nec- 
depend upon the owner’s knowledge or ignorance | essarily exclude the application of the doctrine of 
or his care or negligence,* it covers latent defects | assumption of risk from unseaworthiness by a ship- 
not ordinarily susceptible of detection as well as ! per and owner of merchandise. However, the doc- 


380, 22 ECL 163; Dixon v. Sadler, 9; master, who had not been instructed 
L. J. Exch. 48 [aff 11 L. J. Exch. 435]. | by the owners, ordered such ballast 

96. The Elkt 5 FB. : pumped out to trim her by the stern, 
Bota nseran er eae and the ship turned turtle, the con- 
Oil Co. v. Clan Line Steamers, Ltd., | @ition was breached and the owners 


. 3 were liable. Standard Oil Company 
Sees ae eee Ce REBAR Fe San | bine Steamers, Ltd., [1924] 


Ae G2 L005 
[a] Feed-cocks.—Where an accu- 
mulation of water was caused because ae Fia ca Ge aaT (ag) 
A s 706; The Caledonier, 31 F. (2d) 257 
the second engineer did not turn off [certiorari den sub nom. 279 U. S 
feed-cocks and it was asserted he was] 965 49 SCt 480, 73 L. ed. 1003]; The 
not fully instructed, it was held that] wjaine 8 F (2a) 991s British: etc 
to bring the case within the excuse] Mar. Ins. Co. v. Kilzour SS. Co., 184 
of perils of the sea the ship must| Ped. 174; The Abbazia, 127 Fed. 495; 
have been unable to prevent the ac-| McIver v. Tate Steamers {1903] 1 K. 
cumulation by the use of reasonable] PB, 362: The Vortigern [1899] P. 140. 
skill and diligence. The Bergenseren, : - k 
36 Fed. 700. [a] Burning cargo.—Where cargo 
was burned on voyage due to weak 
[b]_ Open port hole.—‘Although | boilers and foul bottoms, it was held 
ee ae - a whole eae might ae that the ship was liable for the canEe 
e eeme unseaworthy .. . yet] burned. The Abbazia, 127 Fed. 495. 
those compartments as respects the . « 
cargo stowed in them, were not ina [b] New decision during WOVEEes 
a4 ae —Where a ship is insufficiently bunk- 
fit condition for the voyage when tke AEN SNGIN TRESS EROS Baal live 
vessel sailed, because in the absence Sep hsae 5 
d : i owners gave peremptory orders dur- 
of information to the officers that the | ; ‘ rap aes A 
me ing the voyage, thus bringing the ship 
port was open, the requisite and nec- |; Poiana: t ne held 
essary provision for having it closed Hee ~~ bear peerage, yan aoe oe 
A sae Aaa ow aes eer aed. reasonably to be apprehended when 
145. 157 . © SREB SE *| the ship broke ground, and, although 
- 2 she was unseaworthy, the owners 
[ec] Three-way sea cock.—Where a| were not liable for that reason, but 
vessel was fitted with a sea cock|for deviation. The Waalhaven, 36 F. 
which did not conform with the rules | (2d) 706. 
concerning cocks and pipe connec- [c] Unusual weather.—Where the 
tions and was unusual and daneeroie: supply of fuel for a steamer, although 
PEORER EG Recht ey Hold dnlese Bhs! (oe eee ee ee eh ae 
: -]/an unusual gale or to a port not con- 
eae Sees Aas ohne!) suey eke, thee pomp ia ed. for Ae was Roncad 
Oo ha e suc ing in to make, was equal, bo in quantity 
ordinary course of navigation had no} and quality, fon that eaaate taken, 
knowledge of its character or of the] and more than sufficient for the voy- 
need to exercise special care and|age contemplated in usual weather, it 
eM reasonably peut eae the} must be deemed sufficient on a libel 
ing was 0 e ordinary and prop-| for damages to cargo caused by al- 
er character and not permit water | leged (a camouthines =. Bursley v. 
Me pass into the Hold Dove et piaees The Marlborough, 47 Fed. 667. 
Schwan, [1909] A.C. 450... |. 98 The Caledonier, 31 F. (2d) 257 
% iS, i [certiorari den 279 U. S. 865, 49 SCt 
[d] Survey recommendation.— | 480, 73 L. ed. 1003]; The Willdomino, 
Where a survey is made on the out-'| 300 Fed. 5, 13 [certiorari granted 266 
ward voyage recommending that a]|U. S. 597, 45 SCt 98, 69 L. ed. 460, 
double bottom tank be kept empty | certiorari dism sub nom. Convoy SS. 
or slack on the homeward voyage,| Co. v. Pfizer, 270 U. S. 641, 665, 46 
put on the homeward voyage the chief | SCt 205, 70 L. ed. 776, aff 272 U.S. 
engineer ordered all tanks filled, his | 718, 47 SCt 261, 71 L. ed. 491]. 


lack of information rendered the ship [a] Margin of safety in fuel et 
ss y in fuel sup 

peer The Elkton, 35 F. (2a) ply for vessels crossing the North 
: Atlantic 1s. from’ 20° to, 25 per -cent: 


[e] Conditional seaworthiness.— | more than that reasonably expected 
Where a turret ship, having six bal-|to be used under normal conditions. 
last tanks, of which two were filled, | The Willdomino, 300 Fed. 5 [certiorari 
and carried a full homogeneous car-| granted 266 U. S. 597, 45 SCt 98, 69 
go, under which circumstances the}. ed. 460, certiorari dism sub nom. 
owners had been warned by the build- | Convoy SS. Co. v. Pfizer, 270 U. S. 
ers to retain ballast, she was con-| 641, 665, 46 SCt 205, 70 L. ed. 776, 
ditionally seaworthy, and when the aff 272 U. S. 718, 47 SCt 261, 71 L. 


[58 C. J.—29] 


ed. 491]. 
99. See supra § 622. 


1. The Caledonier; 31 FE. (da) 257 
[certiorari den 279 U. S. 865, 49 SCt 
480, 73 L. ed. 1003]. 


2. Clark v. Richards, 1 Conn. 54; 
Bell v. Reed, 4 Binn. (Pa.) 127, 5 AmD 


3. See supra § 742. 


Affecting application of Harter Act 
See supra § 545. 


4 The Carib Prince, 170 U.S. 655, 
18 SCt 753, 42 L. ed. 1181; The Cale- 
Teele. So leis ali S Ct ole mes) 
5 . 644; The Edwin I. Morrison, 
153°°U. -S. 199, 14 SCt 8235/38 Iusceds 
688; The H. A. Rock, 23 F. (2d) 198; 
W. T. Lockett Co. v. Cunard SS: Co., 
21 FL (2a) 192; The Edith, 10, ha) 
684; Benner Line v. Pendleton, 217 
Fed. 497, 133 CCA 349 [aff 246 U.S. 
3538, 38 SCt 330, 62° L. ed. 770); Lhe 
Indrapura, 178 Fed. 591, [aff 190 Fed. 
TW 1L? CCAS Sati 2 het Oueena-as 
Fed. 155 [aff 94 Fed. 180, 36 CCA 135 
(rev on other grounds 180 U. S. 49, 
21 SCt 278, 45 L. ed. 419)]; The Ber- 
genseren, 36 Fed. 700; The Rover, 33 
Fed. 515; The Titania, 19 Fed. 101; 
The Hadji, 16. Fed. 861; Hubert v. 
Recknagel, 13 Fed. 912; Putnam v. 
Wood, 3 Mass. 481, 3 AmD 179; .Back- 
house v. Sneed, 5 N. C. 173; McFad- 
den v. Blue Star Line, [1905] 1 K. B. 
697; The Glenfruin, 10 P. D. 108. 


{a] Budder rotten internally.— 
Where a rudder was rotten internally, 
although apparently sound, the ship- 
owner was held responsible for the 
resulting loss. Backhouse y. Sneed, 
Dr Nee Cae irae 


{b] An open bolt hole through 
which water flows and injures goods 
renders the carrier liable. Williams 
v. The Exe, 52 Fed. 155 [rev'on other 
grounds 57 Fed. 399, 6 CCA 410] (wa- 
ter ballast tank); The Bergenseren, 
36 Fed. 700 (bulkhead). 


5. Hubert v. Recknagel, 13 Fed. 
912; Backhouse v. Sneed, 5 N. C. 173. 


[a] The owner of a ship carrying 
goods or freight on a circuitous voy- 
age is bound to put her into a state 
of repair at any port where she may 
be, and must answer for damage to 
goods arising for want of such re- 
pairs, whether or not the defect was 
known. Putnam v. Woods, 3 Mass. 
48, 3 AmD 179. 


6. The Rover, 33 Fed. 515. 
7. The Lockport, 197 Fed. 213. 


8. Sun Co. v. Philadelphia Transp., 
etc., Co., 244 Fed. 580. 


[a] Reason for rule.—“The law im- 


450° [58 C.J.]: * 


trine does not apply when the shipper cannot be 
deemed to have had knowledge of the unseaworthi- 
ness of the vessel at the beginning of the voyage,° 
nor does the shipper by accepting a vessel as one 
safe to carry the cargo prejudice his right to rely 
upon a covenant of seaworthiness.'° 
in a contract that the shipper assumes the risk of 
deck stowage presupposes proper loading and a sea- 


worthy ship.?4 


plies the warranty, not to encourage 
recklessness or bad faith on the part 
of the shipper, but for his protection 
while acting in good faith and in re- 
liance, although mistaken or even 
careless, upon the sufficiency of the 
vessel for the contemplated voyage.’ 
Sun Coy wes Philadelphia Transp,, etc; 
Co., 244 Fed. 580. 


[b] TIllustration.—Where it abun- 
dantly appears from the evidence 
that during the loading of a barge, 
which continued from about 8 o'clock 
in the morning until after 1 o’clock in 
the afternoon, and several hours be- 
fore her departure her unseaworthi- 
ness was recognized by those repre- 
senting the shipper and by others 
actually engaged in the loading or 
carriage of the oil, as fraught with 
extreme peril to the cargo, there was 
an assumption of risk by the shipper 
through persistence in the completion 
of the loading and in the carriage 
of the cargo on her. Sun Co. y. Phil- 
adelphia Transp., etc., Co., 244 Fed. 
580. 


9. 
10, 


Davis v. Dittmar, 6 F. (2d) 141. 
The Josephine, 37 F. (2d) 928. 


11. The Royal:Sceptre, 187 Fed. 
224. But see Lawrence v. Minturn, 
rieelows CUS.) LOO; >: wie eden os 
(holding the shipper took the risk, 
when he consented to stowage on 
deck, that the ship would be ren- 
dered unmanageable in a storm). 


12. Time as of which warranty is 
determined see supra § 742. 


13.. Martin v. The Southwark, 191 
WES se 24S Cte Lt 48 edi 6557 ithe 
Silvia, 171 U.S. 462, 19 SCt 7, 43 Ts 
ed. 241; Work v. Leathers, 97 U. S. 
379, 24 L. ed. 1012; The Lady Pike, 
21 Wall. (U. S.) 1, 22 L. ed. 4995 At- 
lantic Transport Co. v. Rosenberg, 34 
F.. (2d) 843; Lighter v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 33 
F. (2d) 288 [aff 24 F. (2d) 536]; The 
Newport, 7 F. (2d) 452; The Will- 
domino, 300 Fed. 5 [certiorari granted 
266 U.S. 597, 45 SCt 98, 69 L. ed. 460, 
certiorari dism sub nom. Convoy SS. 
Co. v. Pfizer, 270 U. S: 641, 665, 46 
SCtAZ05 7. (Oma. eds. To alto ate Wess 
718, 47 SCt 261, 71 L. ed. 491]; The 
Indrapura, 190 Fed. 711, 112 CCA 351; 
Ralli v. New York, etc., SS. Co., 154 
Fed. 286, 83 CCA 290; The Caledonia, 
43 Ped. 681 [aff 157 U. S..124, 15 SCt 
537, 39 L. ed. 644]; Collier v. Valen- 


tine, 11 Mo. 299, 49 AmD 81; The 
Glenfruin, 10 P. D. 103. 
[a] Voyage begins when the car- 


go is on board and the vessel is ready 
to sail. Steamship Wellesley Co. v. 
Hooper, 185 Fed. 733, 738, 108 CCA 71. 


[b] Voyage has not commenced, 
although the vessel had been fully 
loaded and had moved to a place in 
Duluth harbor seven miles distant, 
when she had not been inspected and 
the navigation season had not opened. 
Gilchrist Transp. Co. v. Boston Ins. 
Co., 223 Fed: 716, 189 CCA 246. 


14. Work v. Leathers, 97 U. S. 379, 
24 L. ed. 1012; The Frey, 92 Fed. 667; 
In re Meyer, 74 Fed. 881; Sumner v. 
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Present.+? 


A provision 


aL eg 
+ 


[§§ 744-746 


[§ 745] e. Time When Seaworthiness Must Be 
The vessel must be seaworthy at the 
beginning of the voyage,*® or, at the time she sails,+* 
or, when she breaks ground.*® 

[§ 746] 11. Improper 
The carrier is Hable for injury occasioned by de- 
fective stowage, in the absence of a contractua 
or statutory!’ provision to the contrary,** and bad 


Stowage—a. In General. 


ypt6 


stowage may constitute negligence precluding the 


Caswell, 20 Fed. 249; The Titania, 
19 Fed. 101; McFadden v. Blue Star 
Line, [1905] 1 K. 


B. 697; Cohn v. 
Davidson, 2 Q. B. D. 455. 


“No degree of seaworthiness for 
the voyage at any time anterior to 
the commencement of the risk will 
be of any avail . unless that sea- 
worthiness existed at the time of sail- 
ing from the port of loading.’ Cohn 
v. Davidson, 2 Q. B. D. 455. 


15. Bowring v. Thebaud, 56 Fed. 
520, 5 CCA 640;, The Eugene Vesta, 
28 Fed. 762. 


16. Contractual exemption see su- 
pra § 602 et seq. 


' 17. Statutory exemption see supra 
Sebbi: 
18. The Kerlew, 43 F. (2d) 732; U. 


S. v. Levy, 288 Fed. 544; The Charlton 
Hall, 285 Fed. 640; The Esrom, 272 
Fed. 266 [rev 261 Fed. 624 (certiorari 
den 257 U. S. 634, 42 SCt 47, 66 L. ed. 
408)]; Knohr v. Pacific Creosoting 
Co., 181 Fed. 856; Dowgate SS. Co. 
v. Arbuckle, 158 Fed. 179; The Per- 
siana, 156 Fed. 1019; Harloff v. Bar- 
ber, 150 Fed. 185; Lazarus v. Barber, 
124 Fed. 1007 [aff 136 Fed. 534, 69 
CCA 831075" Doherr “v.> Houston, +123 
Fed. 334 [aff 128 Fed. 594, 64 CCA 
102]; The Orcadian, 116 Fed. 930; 
The Victoria, 114 Fed. 962; The Mis- 
sissippi, 113 Fed. 985 [aff 120 Fed. 
1020, 56 CCA 525]; Franklin Sugar 
Refining Co: v. The Earnwood, 83 Fed. 
315; The Glide, 78 Fed. 152, 24 CCA 
46; Botany Worsted ,Mills v. Knott, 
76 Fed. 582, 82 Fed. 471, 27 CCA 326, 
LT9) UPS: 69,221 SC. 30, 4oypleped-4 90s 
The Burgundia, 29 Fed. 607; The 
Tommy, 16 Fed. 601; Brower v. The 
Water Witch, 4 F. Cas. No. 1,971, 19 
HowPr (N. Y.) 241 [aff 1 Black 494, 17 
L. ed. 155]; Hoffschlaeger Co., Ltd. v. 
The German Bark Paul Isenberg, 4 
Hawaii Fed. 360; Ferreira v. American 
SS. Arizonan, 3 Hawaii Fed. 530; 
Beck v. Brig Kelton, 1 Newfoundl. 407; 
Rochereau v. Hausa, 14 La. Ann. 431; 
Hutchinson v. Guion, 5 C. B. N. S. 
149, 94 ECL 149; Gillespie v. Thomp- 


son, 6) Hie Bo 4777 motes 488? HOE 
477; Swainston v. Garriek, 2 L. J. 
Exch. 255; Glengoil SS. Co. v. 


Pilk- 
ington, 28 Can. S. C. 146. ; 


[a] Character of cargo.—The ques- 
tion as to what the duty of stowage 
is, where the contract is silent on the 
subject, depends in each instance on 
the character of the cargo to be car- 


ee The F. J. Luckenbach, 213 Fed. 
[b] A special agreement for right 


delivery may in the light of the cus- 
tom of the port and the understand- 
ing of the parties when the charter 
was signed, bind the owner to stow 
different grades and classes of iron, 
which was delivered in separate lots, 
separately. The F. J. Luckenbach, 
213 Fed. 670. 


[c] Leaky vessel.—PExtra care 
must be taken where the vessel by 
reason of age and construction is apt 
to leak. Lorentzen v. The Johanne, 
48 Fed. 733. 


| 


[ad] Stowage under circumstances 
of difficulty held not to render the car- 
rier liable see Zipsy v. Hill, 1 F. & F. 
5.02 


[e] Whereausage exists (1) as 
to the stowage of a general ship, a 
shipper who is chargeable with notice 
thereof, and gives no special instruc- 
tions, and whose goods are stowed 
in accordance with the usage, is 
deemed to have assented to the mode 
of stowage, and cannot, in case his 
goods are injured on the voyage in 
consequence of the mode of stowage, 
set it up as a ground of complaint. 
The Titania, 19 Fed. 101 (holding that 
stowage according to custom and us- 
age and the best judgment of ex- 
perienced persons is sufficient to pro- 
tect the ship from the charge of neg- 
ligence as against insurers); Baxter 
Vv. Weland, 2) By "'Castn INO: 4 25a 
Blatehf. 526 [aff 2 EF. Cas: No. 13124) 
Abb. Adm. 348]; The Colonel Ledyard, 
6 F. Cas. No. 3,027, 1 Sprague 530; 
Williams v. Mora, 29 F. Cas. No. 17,- 
730 (holding that stowage of hogs- 
heads of sugar upon their heads is 
sanctioned by usage). But see The 
Gy ReBooth VAL sUciS: 7450, oS Ciaoe 
43 L. ed. 234, 91 Fed. 164, 33 CCA 430 
[rev 64 Fed. 878] (holding that where 
the stowage of detonators as ordinary 
merchandise was in accordance with 
the custom of the country, and al- 
though defendant ship’s officers had 
no knowledge of their dangerous 
character, the ship was liable for loss 
to cargo by an_ explosion). (2) 
There is no such general custom of 
stowing macaroni and green fruit to- 
gether as to constitute a usage ex- 
empting the ship from the conse- 
quences of damage arising therefrom 
in the existing state of knowledge. 
Paturzo v. Compagnie Francaise, 31 
Fed. 611. 


[f{] Held not to constitute bad or 
negligent stowage.—(1) Cargo of oil 
in bridge deck space. The Thomas 
P. Beal, 11 F. (2d). 49. (2) Caustic 
soda in iion drums, with iron cotton 
ties. The Burswell, 13 Fed. 904. (3) 
Cocoanut between decks, over dry 
cargo in the hold, provided the decks 
are permanently laid, in thorough or- 
der, well calked and tight, and pro- 
vided with sufficient scuppers for the 
escape of leaking oil. Darragh v. 
The Dunbritton, 73 Fed. 352, 19 CCA 
449. (4) Hides beneath sugar stow- 
ed on a_ perfectly tight iron be- 
tween decks. The Etona, 71 Fed. 895, 
18 CCA 380 [aff 64 Fed. 880]. (5) 
Oil in casks on the main deck of a 
steam propeller, bulwarked entirely 
around and covered by the upper deck, 
and constructed specially for the pur- 
pose of carrying cargo, so that the 
cargo placed there is as completely 
protected from the weather and from 
storms as if it were in the hold. The 
Neptune, S137" h) Cas.) No: 10s tel gemg 
Blatchf. 193. (6) Quebracho extract 
between-decks from Buenos Aires to 
Boston held not negligent. Monnier 
v. U. S., 16 F, (2d) 812 [aff 16 F. (2a) 
815]. (7) Sugar in bags. The Nice- 
to, 134 Fed. 655. (8) Glycerine in 
drums between decks. The Frey, 106 
Fed. 319, 45 CCA 309. (9) Under the 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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earrier from relying on exceptions from liability 
contained in the bill of lading,!® but although badly 
stowed if the carrier can show that damage to the 
goods must have happened anyhow, so that the bad 
stowing is not the proximate cause of the loss he 
is not liable.?° Tt is not sufficient, however, to 
exonerate the carrier that the loss might have other- 
Wise oceurred.*+ The law imposes upon the carrier 
the duty of using due care to ascertain and consider 
the nature and characteristics of goods offered for 
shipment and to exercise due care in their han- 
dling,** and further, the carrier is charged with 
notice of any patent defect in the goods.2* A ear- 
rier who accepts goods of a nature which require 
special care in their stowage must exercise such 
eare.”* Further, where the season of shipment in- 
creases the danger, increased caution in stowage is 
required,?®> and when the voyage is one on which 
severe and stormy weather is to be anticipated, care 
in securing the. cargo against shifting under stress 
of weather is required.?® A custom of stowing cargo 
in a particular part of a vessel will not justify stow- 
ing more cargo there than all of the conditions in 
relation to the physical surroundings warrant.?7 


Cargo stowed by stevedore. The ship and its own- 
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ers are exempt from liability for damages result- 
ing from bad stowage performed by stevedores se- 
lected by the owner of the cargo,?§ even if paid by 
the carrier;?® but this rule does not exempt ship 
and its owners from liability for a failure in their 
duty as a carrier after the stowage has been per- 
formed,*° nor does the mere right upon the part of 
the cargo owner to select the stevedore exempt the 
ship from liability for bad stowage where the master 
is not deprived of his authority to control the load- 
ing and to insist upon ‘stowage satisfactory to him ;?1 
so, although the stevedore is appointed by the ship- 
per, if the contract of affreightment provides that 
the master shall direct the stevedore and the carrier 
be lable for the stowage the carrier will be respon- 
sible for improper stowage.?2 As the master des- 
ignates the place within the ship where each kind 
of cargo is to go, when such place is improper the 
ship is liable for consequent damages to the cargo, 
although it was stowed by another’s stevedore.*3 
Where goods are stowed in the customary way, and 
according to the best judgment of experienced steve- 
dores, the fact that if they had been stowed differ- 
ently the injury sustained might have been avoided 
does not make the carrier liable, as he is not re- 


stringer of an iron ship, in the be- 
tween decks, is a proper place for the 
stowage of skins when so dunnaged 
as to be fully protected from the 
moisture on the sides of the ship. 
The Viscount, 11 Fed. 168. 


[g] Held to constitute bad or neg- 
ligent stowage.—(1) Barreis of 
olives stowed so that bungs were not 
upright. Gulden vy. Hijos de Jose 
Taya, o.en C., 252 Med: 577, 164 €CAéA 
493 [aff 243 Fed. 780]. (2) Cabbages 
in the between decks of a steam- 
ship, injured by heat from steam 
pipes. The Geiser, 19 Fed. 877. (3) 
Cocoanut oil stowed in single-riveted 
siack tank. The Arakan, 11 FE. (2d) 
791. (4) Crated onions not blocked 
to prevent shifting. The Florinda, 
22 FB. (2d) 159 [rev on other grounds 
31 F. (2d) 262]. (5) Crated onions 
not. properly shored. Thé Skipsea, 
9 F. (2d) 887 [certiorari den 271 U.S. 
671, 46 SCt 486, 70 L. ed. 1143]. (6) 
Piling barrels of olives bilge and 
bilge, when they should have been 
turned bilge and cantline. The Orion, 
290 Fed. 379. (7) Placing cargo of 
such weight on top of casks of olives 
as to flatten the staves of some, caus- 
ing the brine to leak out. The Soyo 
Maru, 178 Fed. 921, 102 CCA 428. 
(8) Fish meal stowed in lower hold 
without ventilation. The Willfaro, 9 
F. (2d) 940 [aff sub nom. Williams 
SS, Co: v. Wilbur, 9 F. (2d) 622]. (9) 
Placing malt in same cargo space 
with drums of kerosene oil. The 
Charlton Hall, 285 Fed. 640. (10) 
Stowing cargo of oil in cross-bunker, 
separated from fire room by steel 
bulkhead. The Thomas P. Beal, 11 
F. (2a) 49. (11) Stowing of shellac, 
which is easily, stained, in a com- 
partment which had recently con- 
tained coal, and from which the coal 
dust had been removed by sweeping 
only, without washing. The Koan 
Maru, 251 Fed. 384. (12) Wet rags 
in same: compartment with rabbit 
skins. The Caledonier, 31 F. (2d) 257 
[certiorari den Picard v. The Cale- 
donier, 279 U. S. 865, 49 SCt 480, 73 
L. ed. 1003]. 


19. U.S. v. Levy, 288 Fed. 544 (ex- 
emption from liability for sweating); 
The Mississippi, 113 Fed. 985 [aff 120 
Fed. 1020, 56 CCA 525]; Corn Prod- 
ucts Refining Co. v. Norton, 135 Misc. 


238, 236 NYS 700. * 


20. Rich v. Lambert, 12 How. (U. 
S.) 347, 18 L. ed. 1017; Clark v. Barn- 
well, 12 How. (U. S.) 272, 138 L. ed. 
985; The ‘Casco, 5 F. Cas. No. 2,486, 
2 Ware 188; The Newark, 18 F. Cas. 
No. 10,141, 1 Blatchf. 203; The Ree- 
Side, -20' EF. Cas. No. 14,657,; 2 Sumn. 
567; Hastings v. Pepper, 11 Pick. 
(Mass.) 41. 


[a] Where a loss traced to an in- 
herent defect has been aggravated by 
improper stowage, the carrier is re- 
sponsible for the consequent loss. 
The Freedom, L. R. 3 P. C. 594 [aff 
bi, R. 2 A. & HM: 346, But see Clark 
v. Barnwell, 12 How. (U. S.) 272, 13 
L. ed. 985. 


21. Gardner v. Smallwood, 3 N. C. 
349. See The Waldo, 28 F. Cas. No. 
17,056, 2 Ware 165. 


22. Bank Line v. Porter, 25 F. (2d) 
843 [aff 17 F. (2d) 513 and certiorari 
den 278. U.S: 628, 49 SCt 25, 73 LL. 
ed. 544]; The Willfaro, 9 F. (2d) 940 
[aff Williams SS: Co. v. Wilbur, 9 F. 
(2d) 622]; Southern Pac. Co. v. Wal- 
ker-Smith Co., (Tex. Civ. A.) 257 SW 
347. 


23. Southern Pac. Co. v. Walker- 
Smith eGo; Chexa Civs CAD 250 Sw 
347. 

[a] Application of rule.—Where 


erates containing bath tubs were the 
kind customarily used and were ac- 
cepted without objection, although 
their character was manifest, it was 
held that the carrier could not avoid 
liability for their injury on the voy- 
age. The Erskine M. Phelps, 2381 
Fed. 767 (the court saying that if 
the crating designed for stowage on 
end was insufficient to stow flat and 
in tiers, the ship should not have ac- 
cepted them for stowage in that man- 
ner; and that if stowage on end or in 
tiers was impossible or unsafe they 
should not have been received at all). 


24. The Kerlew, 43 F. (2d) 732; 
The Thomas P. Beal, 11 F. (2d) 49; 
The Tamba Maru, 274 Fed. 696; The 
Erskine M. Phelps, 231 Fed. 767; Do- 
herr v. Houston, 123 Fed. 334 [aff 
128 Fed. 594, 64 CCA 102]; The Vic- 
toria, 114 Fed. 962; Southern Pac, Co. 
v. Walker-Smith Co., (Tex. Civ. A.) 
257 SW 347. f 


[a] Rule applied to: (1) Frozen 
canned goods. Southern Pac. Co. v. 
Walker-Smith Co., (Tex. Civ. A.) 257 
SW 347. (2) Firecrackers. Doherr 
v. Houston, 123 Fed. 334 [aff 128 Fed. 
594, 64 CCA 102].. (3) Linseed oil. 
American Linseed Co. v. U. S., 40 F. 
(2d) 657. (4) Sugar unsecurely pack- 
ed. The Kerlew, 43 F. (2d) 732. 


[b] Special contract.—W here 
goods were received on board a ves- 
sel marked “in cabin stateroom,” and 
an extra freight paid in consideration 
of their being so carried, and the 
goods were not stowed in the cabin, 
and sustained damage in consequence, 
the shipper was entitled to recover. 
The Star of Hope, 22 F, Cas. No. 13,- 
313, 2 Sawy. 15 [aff 17 Wall. 651, 21 
ved (aio. 


25. The Tamba Maru, 274 Fed. 696. 


[a] For example, where weather 
encountered on a voyage is not more 
severe than is to be expected from 
the season of the year and in the lo- 
cality traversed, peril of the sea is 
no defense to an action for injuries 
to goods from improper stowage. The 
Orcadian, 116 Fed. 930. 


26. Hodgson v. Royal Mail Steam 
Packet ‘Co.,\33 EF. (2d) 337; 


27. The San Guglielmo, 241 Fed. 
969 [mod 249 Fed. 588, 161 CCA 514]. 


28. California Nav., etc, Co. v. 
Stockton Milling Co., 184 Fed. 369, 107 
CCA 46 [aff 165 Fed. 356]; Munson 
SS. Line v, Steiger, 136 Ked. 772, 69 
CCA 492 [aff 132 Fed. 160]; The Dia- 
dem, 7 F. Cas. No. 3,875, 4 Ben. 247. 


29. Blaikie-v. Stembridge, 6 C. B. 
N. S. 894, 95 ECL 894 [aff 6 C. B. N. 
S. 911, 95 HCL 911]; The Catherine 
Chalmers, 2 Aspin. 598. 


30. California Nav., 
Stockton Milling Co., 
107 CCA 46 [aff 165 Fed. 356]. 


81. Knohr vy. Pacific Creosoting Co., 
181 Fed. 856. 

32. Ohriotf v. Briscall ii Raiie: 
C. 231, 4 Moore P. C. N. 8. 70, 16 Re- 
print 905> Sack v. Bord, 13 (CB. IN. 
S. 90, 106 ECL 90. But see The Cath- 
erine Chalmers, 2 Aspin. 598. 


33. The Thames, 61 Fed. 1014, 10 
COA 232; 
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quired to take such extraordinary precautions.** 


Injury to cargo from other cargo. 
of the cargo must be so stowed as not unnecessarily 
to injure one another;** and a vessel is lable for 
damages caused to goods of one shipper by those 
of another, although the goeds are stowed in the 
usual way, if the injury is caused by the goods of 
the third party being in bad condition when put 
on board,*® or of such a nature as naturally to cause 
and where the vessel carries different 
kinds of cargo, which are lable to damage each 
other, special care must be taken that they be so 
stowed that damage shall not result,** and with 
as much skill as a competent stevedore could show;*? 
and where the different parts of the cargo are such 
as are very probable to injure each other, the car- 
rier is liable, although they be well stowed, if in- 
jury result,*® without proof of any willful or neg- 
ligent default on his part;*! but the carrier is not 


damage ;°7 
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Different parts 


responsible for injury necessarily resulting to the 


34. Montague v. The Isaac Reed, 
82 Fed. 566; Avery v. Inman SS. Co., 
5 Newfoundl. 357. 


[a] Degree of care required.—A 
ship is bound to the exercise of rea- 
sonable care and skill only in the 
stowage of cargo, and to render her 
liable for damage to cargo on the 
ground that she was unseaworthy by 
reason of improper stowage it must be 
shown that the manner of stowage 
was such as would not have been ap- 
proved at the time by a stevedore 
or master of ordinary skill and judg- 
ment, knowing the voyage to be made 
and the weather and sea conditions 
which the vessel might reasonably 


be expected to encounter. The Mus- 
selerag, 125 Fed. 786. 
35. The Florinda, 22 F. (2d) 159 


[rev on other grounds 31 F. (2d) 262]; 
The Pharos, 69s Hed. 912i) fhe St: 
Patrick, 7 Fed. 125; Corn Products 
Refining Co. v. Norton, 135 Misc. 238, 
236 NYS 700. 


[a] Illustrations.—(1) Where the 
great bulk of the cargo of a vessel 
consisted of iron rails, steel, and 
tin in boxes, and that was stowed 
in the bottom of the vessel, the iron 
rails being stowed first and in block, 
fore and aft, and locked together, 
such stowage was bad, and increased 
the labor and strain of the vessel in 
heavy weather, and the vessel is lia- 
ble for damages resulting therefrom 
to other cargo. The Excellent, 16 Fed. 
148, 4 Woods 246. (2) In the stow- 
age of drums of glycerine care must 
be taken to prevent working of the 
tiers in case of springing of the ship, 
and the vessel will be liable for loss 
or damage where the exercise of prop- 
er care would have prevented any 
injury arising from any springing of 
the ship. The Cimbria, 13 Fed. 89. 


36. The Cheshire, 5 F. Cas. No. 
2,658, 2 Sprague 28; The Reeside, 20 
Bei€asw Non 657,, 2. Summn 567. 


[a] Improper cooperage.—Where 
casks of oil were improperly coopered 
when shipped and damage to other 
eargo, which should have been stowed 
elsewhere in the ship, resulted from 
uncommon leakage, it was held that 
the carrier was liable’ for the dam- 
age in an action in rem. The Ree- 
ow 20°. Cas. No. 11,657, 2 ‘Sumn: 


87. Wiggin v. The Glamorganshire, 
50 Fed. 840 (holding that where tea 
and camphor were carried on the 


same vessel, there being no general 
usage to carry the two together, but 
this vessel being especially fitted with 
an air-tight compartment for the 
camphor, in spite of which the tea 
was delivered impregnated with the 
fumes of camphor, the inference of 
want of care was irresistible, and the 
Ship was liable). See Church Coop- 
erage Co. v. Pinkney, 170 Fed. 266. 


38. Lazarus v. Barber, 124 Fed. 
1007 [aff 136 Fed. 534, 69 CCA 310]; 
The Mississippi, 120 Fed. 1020, 56 
CCA 525 [aff 113 Fed. 985]; The Or- 
cadian, 116 Fed. 930; The Thames, 61 
Fed. 1014, 10 CCA 232; Browning v. 
nee Ship St. Patrick, 14 Phila. (Pa.) 
596. 


[a] Salt should never be stowed 
near iron, where there is any chance 
that water may come through from 
above on to the salt. The Nith, 36 
Fed. 383, 13 Sawy. 481 [aff 36 Fed. 
86, 13 Sawy. S368]; Marsh. vo-The 
Switzerland, 5 La. Ann. 111; Gilles- 
pie v. Thompson, 6 EK. & B. 477 note, 
88 ECL 477. 


[b] Use of goods as dunnage.— 
When packages susceptible to dam- 
age from oil are taken as “broken 
stowage,” the ship is not entitled to 
use them as dunnage for casks of oil 
which are known to be liable to leak, 
or to stow them in immediate physical 
contact with such casks, where it is 
almost inevitable that they will be 
soaked with oil before the end of the 
voyage. Darragh v. The Dunbritton, 
73 Fed. 352, 19 CCA 449, 


[c] Rule applied to stowage of: 
(1) Bags of rape seed stowed over 
chalk. The Bitterney 35 Fed. 927. 
(2) Bales of empty bags with bleach- 
ing powder. Mainwaring v. The Car- 
rie Delap, 1 ied. 874. (3) Bread next 
to coal. Beck v. Brig Kelton, 1 New- 
foundl. 407. (4) Flour in proximity 
to offensive and injurious oil. Cran- 
well v. The Fanny Fosdick, 15 La} 
Ann. 436, 77 AmD 190. (5) Hemp 
with oil. Bearse v. Ropes, 2 F. Cas. 
No. 1,192, 1 Sprague 3381. (6) Iron 
cotton ties with bleaching powder. 
Hamilton v. The Kate Irving, 5 Fed, 
630, 5 Hughes 253. (7) Licorice in 
bundles, with fine iron ore. The Mar- 
inin S., 28 Fed. 664. (8) Lima wood 
with soda ash and bleaching powder. 
The St. Patrick, 7 Fed. 125. (9) Mac- 
aroni in compartment with green 
fruit. Paturzo v. Compagnie Fran- 
caise, 31 Fed. 611. (10) Paper stock 
with petroleum. The Sabioncello, 21 
BY, ‘Cass No. 12,198, 7 Ben. 357.) Mai) 


[§§ 746-747. 


goods of one shipper, from their being carried in 
the same vessel with the goods of other shippers, 
which, by usage, are a proper part of the same gen- 
eral cargo, unless such injury could have been avoid- 
ed by the exercise of reasonable skill and attention 
on the part of the persons employed in the convey- 
ance of the goods.*? 


[§ 747] b. Stowage on Deck. The owner of a 
vessel is not liable for the loss by sea perils of goods 
loaded on the deck with the consent of the shipper 
when no culpable neglect or misconduct is attribut- 
ed to him in their destruction or jettison:** 
ever, where goods are shipped under a clean bill of 
lading the presumption is that the goods are to be 
put under deck, there being no positive agreement 
to the contrary, or circumstances from which it 
might be inferred;#* and stowage on deck without 
consent of the shipper renders the carrier liable for 
loss resulting therefrom,*® even as against damages 


How- 


Turpentine with flour. The Colonel 
Ledyard, 6° F. Cas. No. 3,027, 

Sprague 530. (12) Wool, with red- 
wood lumber. The Pharos, 9 Fed. 912. 


{d] Stowage held not improper: 
(1) Arsenic in same hold with olive 
oil. The Langford, 143 Fed. 150. (2) 
Barrels with Venetian red powder 
near other merchandise. The Fern 
Holme, 24 Fed. 502. (3) Wheat near 
kerosene oil. The Fanny Fosdick, 8 
F, Cas. No. 4,641, 4 Blatchf. 374, 18 
HowPr (N. Y.) 328. 


39. Anglo-African Co. v. Lamzed, 
TR eC web 226. 


40. Braker v. The H. G. Johnson, 
48 Fed. 696. ; 


41. Gillespie v. Thompson, 6 E. & 
B. 477 note, 88 ECL 477. 


42. Mainwaring v. The Carrie De- 
lap, 1 Fed. 874; Hoffschiaeger Co., 
Ltd. v. The German Bark Paul Isen- 
berg, 4 Hawaii Fed. 360. 


[a] Past experience.—Where the 
shipper knows from past experience 
that his cargo may be damaged by 
certain stowage he is held to assume 
the risk. Hoffschlaeger Co., Ltd. v. 
The German Bark Paul Isenberg, 4 
Hawaii Fed. 360. 


43. Higgins v. Watson, 12 F. Cas.’ 
No. 6,470; Armour v. Walford, [1921] 
Sree Meade: ° 


44. The Bark Delaware v. Oregon 
tron) Co. 14 Wall, CU Sis 579 20m ie 
ed. 779; The Water Witch, 1 Black 
(U. S>_ 494, 17 li. ed. 155; Transat= 
lantiec Shipping Co. v. St. Paul F. & 
M. Ins. Co., 9 F. (2d) 720 [aff 298 Fed. 
551]; The Sarnia, 278 Fed. 459 [cer- 
tiorari den sub nom. Sarnia SS. Co. 
v. De Vasconcellos, 258 U. S. 625, 
42 SCt 382, 66 L. “ed. 797]; The St. 
Johns N. F., 272 Fed. 673; The Kirk- 
hill, 99 Fed. 575, 39 CCA 658; The New 
Orleans, 26 Fed, 44; The Gran Cana- 
ria, 16 Fed. 868; Chubb v. Seven Thou- 
sand Hight Hundred Bushels of Oats, 
5 F. Cas. No. 2,709; Clifton v. Quan- 
tity of Cotton, "5B. (Cas) No, 2:895. 
Two Hundred and Sixty Hogsheads of 
Molasses, 24 F. Cas. No. 14,296, 1 
Hask. 24; Wernard v. Hudson, 28 F. 
Cas. No. 16,921, 3 Sumn. 405; Sproat 
v. Donnell, 26 Me. 185, 45 AmD 103. 


45. U.S.—St. Johns N. F. Shippin 
Corp. v. S. A. Companhia Geral Gone 
mercial do Rio de Janeiro, 263 U. S. 
119, 44 SCt 30, 68 L. ed. 201 [aff sub 
nom. The St. Johns N. ¥., 280 Fed. 
553 (certiorari granted 259 U. S. 579, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the sea,*® and notwithstanding exceptions in the 
bill of lading,** unless they would have been equally 
fatal if the goods had been under deck;4® but as 
silence in a bill of lading as to stowage is not an 
express contract upon that point, the shipowner 
may prove an agreement to carry on deck, where 
a claim for loss is made,*® or usage to that effect ;>° 
and a shipper who agrees that his goods shall be 
carried on deck, and assents to the manner of stow- 
ing and protecting them, cannot recover for an in- 
jury through natural causes where all reasonable 
care was taken of them during the voyage.*! 
vessel is not lable for loss or damage to a cargo 
by reason of its having been stowed on deck, if it 
must have been contemplated from the nature of 
the cargo that it should be so stowed; 
though a cargo was of such character as to be prop- 
erly stowed on the deck, the vessel is hable for 


42 SCt 587, 66 L. ed. 1073)1; The Dela- 
ware, 161 U. S. 459; 16 SCt 516, 40 L. 
ed. 771; The Water Witch, 1 Black 
494, 17 L. ed. 155; The Southlands, 
Su) (2a). 474 [aft 27 By (2d) 10101; 
Crooks v. The Fanny Skolfield, 65 Fed. 
814; The New Orleans, 26 Fed. 44; 
The Gran Canaria, 16 Fed. 868; Clif- 
ton v. Quantity of Cotton, 5 F. Cas. 
No. 2,895; The Governor Carey, 10 
EB. Cas. No. 5,645a, 2 Mask. 487; The 
Peytona, 19 F. Cas. No. 11,059, 1 Ware 
541 [aff 19 F. Cas. No. 11,058, 2 Curt. 


21]; Stinson v. Wyman, 23 FE. Cas. 
No. 13,460; 2 Ware 176; ‘Talbot v. 
Wakeman, 23 F. Cas. No. 13,731. 19 


Elowier, ONs Y2)3'6; 
son, 28 H.'Cas. No. 16,921, 2 Sumn. 
405; The Waldo, 28 F. Cas. No. 17,056, 
2 Ware 165. 


Ala.—Hibler v. McCartney, 31 Ala. 
501; Waring v. Morse, 7 Ala. 343. 


Conn.—Barber v. Brace, 3 Conn. 9, 


8 AmD 149. 


La.—Shackleford v. Wilcox, 9 La. 
83; Dorsey v. Smith, 4 La. 211. 


Me.—Sproat v. Donnell, 26 Me. 185, 


45 AmD 103. 


Mass.—Sayward v. Stevens, 3 Gray 
97. See Taunton Copper Co. v. Mer- 
chants’ Ins. Co., 22 Pick. 108. 


N. C.—Gardner v. Smallwood, 3 N. 
Os 408 


‘  Philippine.—G. Martini, Ltd. v. Ma- 


condray, 39 Philippine 934. 
[a] Whether stowage 


der deck, within the meaning of a 
bill of lading, is not dependent upon 
whether or not the poop deck was 
built when the ship was originally 
constructed, but upon whether it af- 
forded sufficient protection 
goods. Williams v. Mora, 29 F. Cas. 
No: 17,730. 

[b] be 
deck see Merryman v. The William 
Crane, 50 Fed. 444 (where cotton was 
stowed on the main deck of a large 
coasting steamship, under the upper 
deck, in a space between the main 
deck and the upper deck, inclosed by 
jron bulwarks and by strong shut- 
ters and bulkheads, although not un- 
der the hatches of the main deck, the 
stowage being in a protected place). 


46. The Muskegon, 10 F. (2d) 817; 
The Gualala, 178 Fed. 402, 102 CCA 
548: Chubb v. Seven Thousand Hight 
Hundred Bushels of Oats, 5 F. Cas. 
No. 2,709; The Waldo, 28 F. Cas. No. 
17,056, 2 Ware 165; G. Martini, Ltd. 
v. Macondray, 39 Philippine 934. 


47. St. Johns N. F. Shipping Corp. 
vy. Companhia Geral, etc., 263 U.S. 119, 


Vernard v. Hud- 


of goods 
within a poop deck is a stowage un- 


to the 


Stowage held not to be on 
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but even 


44 SCt 30, 68 L. ed. 201 [aff 280 Fed. 
5531; The Muskegon, 10 F. (2d) 817. 


48. The Governor Carey, 10 F. Cas. 
No. 5,645a, 2 Hask. 487; The Waldo, 
28 F. Cas. No. 17,056, 2 Ware 165. 


49. The Delaware v. Oregon Iron 
Co., 14 Wall. (U. S.) 579, 20 L. ed. 779; 
Clifton v. Quantity of Cotton, 5 F. 
Cas. No. 2,895; Two Hundred and Six- 
ty Hogsheads of Molasses, 24 F. Cas. 
No. 14,296, 1 Hask. 24; The Waldo, 28 
EF. Cas. No. 17,056, 2 Ware 165; Doane 
v. Keating, 12 Leigh. (Va.) 391, 37 
AmD 671. But see The New Orleans, 
26 Fed. 44 (holding that the shipper 
eannot prove by parol a consent of the 
shipper to stow on deck the bill of 
lading being silent). 


50. Clifton v. Quantity of Cotton, 
5. F. Cas... No. 2,895; The Waldo, 28 F. 
Cas.. No. 17,056, 2 Ware 165; Sproat 
v. Donnell, 26 Me. 185, 45 AmD 103. 
But see The Colima, 82 Fed. 665 
(holding that no custom allowing the 
loading of lumbér on deck can vali- 
date navigation by an unstable ship, 
or excuse the neglect to load suffi- 
ciently heavy weights below, especial- 
ly where the ship is naturally of a 
tender model); The Gran Canaria, 16 
Fed. 868 (holding that it being 
claimed that by custom the owners of 
the vessel had a right to carry goods 
on deck by submitting to a charge for 
the extra insurance, and giving a re- 
bate for difference of freight, the cus- 
tom, if proved, would be invalid and 
illegal, as unreasonable and in con- 
flict with the terms of the contract). 


[a] A commercial usage to stow 
gin on deck having existed for a suf- 
ficient length of time to have become 
generally known rebuts a presump- 
tion of negligence arising from the 
loss of gin so stowed. SBarber v. 
Brace, 3 Conn. 9, 8 AmD 149. 


[b] Liability under usage.—With 
reference to cargo stowed on deck in 
pursuance of a custom of similar ves- 
sels to so carry like goods, the ship 
is liable as a common carrier, but its 
liability in this case is limited to ordi- 
nary care, that is, Such degree of care 
as a prudent owner would exercise. 
If the loss was the result of the neg- 
ligence, want of skill and care, of the 
master, the liability of the vessel is 
established. The Hettie Ellis, 20 Fed. 
507 [aff 20 Fed. 393 (foll Lawrence v. 
Minturn, 17 How. (U. S.) 100, 15 L. 
ed. 58) ]. 


51. The Thomas P. Thorn, 23 F. 
Cas. No. 13,927, 8 Ben. 3; G. Martini, 
Ltd. v. Macondray, 39 Philippine 934. 


[a] Private carrier.—The loss of 
part of a deck load of coke during 
a gale in the Gulf of Mexico by a ves- 
gel which was a private carrier not 


[§ 748] c. Dunnage. 
to protect cargo 1s bad stowage, for which the ves- 
sel is hable,®° and a ship must be dunnaged so as 
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damages caused by its being insufficiently secured,®? 
or covered,°* or because of the improper loading of 
the vessel,°> or for an unnecessary jettison.°* Tak- 
ing a full price for stowing on deck will subject the 
owner of the vessel to damages, if the freight placed 
on deck is thereby lost or damaged;*? but any 
inference that the cargo may be carried on deck, 
implied by a reference in the contract to the capac- 
ity of the vessel, is repelled by the fact that the 


to insert leave to carry on deck 


in the bills of lading proposed to be signed, and paid 
under deck freight ;°* and a shipper who sees goods 
deck-stowed without objection cannot claim damages 
for injury to them occurring without fault of the 


Lack of sufficient dunnage 


due to any negligence in stowage, 
does not render her liable therefor. 
The Rokeby, 202 Fed. 322. 


52. Talbot v. Wakeman, 23 F. Cas. 
No. 13,731, 19 HowPr (N. Y.) 36. 


53, The Carlos, 237 Fed. 731; Tal- 
bot v. Wakeman, 23 F. Cas. No. 13,- 
731, 19 HowPr (N. Y.) 36. 


54. Schwinger v. Raymond, 83 N. Y. 
192, 38 AmR 415. . 


55. Barker v. The Swallow, 44 Fed. 
771; Fleishman yv. The John P. Best, 9 
F. Cas. No. 4,861, 14 Phila. (Pa.) 527, 8 
Wkly. Notes Cas. 30 (holding that 
where live stock was carried on the 
deck of a vessel, and the under deck 
cargo consisted of grain, and in the 


lower hold there were no shifting 
boards, and as a result the cargo 
shifted and contributed to produce 


the “list” of the ship whereby a num- 
ber of cattle were lost by being 
thrown overboard, the stowage was 
improper, and that the vessel was li- 
able for the loss of such cattle). 


56. Compania de Navigacion La 
Flecha v. Brauer, 168 U. S. 104, 18 SCt 
12, 42 L. ed. 398. 


ie Gardner v. Smallwood, 3 N.’'C. 
349. 
58. The Water Witch, 1 Black (U. 


S.) 494, 17 L. ed. 155: 


59. Van Horn v. Taylor, 2 La. Ann. 
587, 46 AmD 558; Sproat v. Donnell, 
26 Me, 185; 45° AmD) 103. But -see 
Schwinger v. Raymond, 83 N. Y. 192, 
28 AmR 415 (holding that a shipper, 
by consenting that his goods may be 
carried on deck, does not thereby as- 
sume the risk of their loss or injury, 
and if the carrier has contracted to 
cover and protect them, he is liable 
for damage from rain, occasioned by 
the want of such protection; and the 
fact that the shipper knew that the 
goods were not covered when the boat 
departed is immaterial). 


60, The Edith, 10 F. (24) 684; The 
Charles Rohde, 8 F. (2d) 506 [app 
dism sub nom. Johnson v. Hax, 15 F. 


(2d) 1009]; The Lake Wilson, 300 
Fed. 808 [aff 300 Fed. 810];' U. S. v. 
M. Levy’s Sons, 288 Fed.- 544; The 


Oakley C. Curtis, 285 Fed. 612 [aff on 
this point 4 F. (2d) 979 (certiorari 
den 267 U. S. 599, 45 SCt 354, 69 L. ed. 
807)]; The Tabor, 274 Fed. 880 [aff 
284 Fed. 1022]; The Koan Maru, 251 
Fed. 384; The Victoria, 114 Fed. 962; 
Franklin Sugar-Refining Co. v. The 
Barnwood, 83 Fed. 315; Crooks v. The 
Fanny Skolfield, 65 Fed. 814; Marx yv. 
The Britannia, 34 Fed. 906; The Tom- 
my,.16 Fed. 601; Crocket v. Brower, 6 
F, Cas. No. 3,401; The Sloga, 22 F. 
Cas. No. 12,955, 10 Ben. 315. 
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to protect the cargo even in rough weather, if the 
vessel springs no serious leak;°! but if the vessel 
has met with extraordinary sea peril upon proof of 
usual good dunnage the carrier will not be liable.” 


[§ 749] 12. Improper Loading or Handling. The 
carrier, in the absence of contractual®*® or statu- 
tory®+ exemption, is liable for an injury to cargo 
resulting from improper or negligent handling in 
Since the loading of the cargo is a duty 
which the shipowner is bound to perform as a part 
of the contract of carriage,®® it is immaterial to 
the shipper whether the duty is performed through 


loading.®® 


[a] Cargo stowed around the mast 
ought to be dunnaged away from the 
mast, so that if any water comes 
through the mast coat it will not 
come in contact therewith. Stein- 
wender v. The Aspasia, 79 Fed. 91; 
The Nith, 36 Fed. 383, 13 Sawy. 481 
(holding the rule particularly appli- 
cable to a cargo of salt). 


[b] Rule applied to: (1) Cargo 
injured by bilge water. The Sloga, 22 
By Cas) No. 12,955, 10 Ben, 815.) @) 
Cargo injured from sweating. The La 
Drome, 43 F. (2d) 241; The Lake Wil- 
son, 300 Fed. 808 [aff 300 Fed. 810]; 
U. S. v. M. Levy’s Sons, 288 Fed. 544. 
(3) Sugar in barrels stowed on whis- 
ky barrels. Crocket v. Brower, 6 F. 
Cas. No. 3,401. (4) Sugar injured 
-from moisture. The Tabor, 274 Fed. 
880 [aff 284 Fed. 1022]. (5) Wheat 
loaded on ceiling of hold without dun- 
Nace aehe Charles. D>. Rohde, so. .h 
(2d) 506 [app dism 15 F. (2d) 1009]. 

61. Endicott v. Renauld, 8 F. Cas. 


No. 4,482, 10 Ben. 582; The Howden, 
12 F. Cas. No. 6,765, 5 Sawy. 389. 


62. Steinwender v. The Aspasia, 79 
Fed. 91. 

63. See supra § 602 et seq. 

64. See supra § 551. 

65. Central American Commercial 


Co. v. Pacific Mail SS. Co., 209 Fed. 
Lit’) The DD: Harvey, 139), Fed.-755; 
The Black Hawk, 3 F. Cas. No. 1,469, 
9 Ben, 207; The R. G. Winslow, 20 
F, Cas. No. 11,736, 4 Biss. 13; Allan vy. 

_ James, 3 Com. Cas. 10. But see Wil- 
son v. The Belvidere, 30 F. Cas. No. 
17,790, 1 Pet. Adm. 258 (holding that 
it is not the duty of a mate in loading 
easks from a lighter, either to work 
at the fall, or bear off with his own 
hands the casks from the side as it 
is about to come aboard, although 
both duties are sometimes performed 
by mates from commendable motives, 
and hence a vessel will not be liable 
for injury or loss of goods in loading 
caused by his failure to perform these 
duties). 


[a] The failure of the owner to 
maintain a watch on the ports during 
loading, and the negligence by which 
the port was suffered to remain open 
when the ship sailed, was a failure 
“in proper stowage, care and custody” 
within the first section of the Harter 
Act. Putnam v.. The Manitoba, 104 
Fed. 145. 


66. The Zulia,-235 Fed. 433, 436. 
67. The Zulia, 235 Fed. 433, 436. 


“The shipper’s contract is with 
the ‘shipowner; so far as he is con- 
cerned the stevedore is the servant of 
the ship.” The Zulia, supra. 


68. Depriving carrier of benefit of 
contractual exemption see supra § 615. 


Effect of Harter Act see supra §§ 
552-567. 


69. U. S.—Dusar v. Murgatroyd, 8 
Cas. No, 4519951 Wash.) Gii3. 
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tion.°® 


undertakes that 


Mo.—Johnson v. The Arabia, 24 Mo. 


8 


N. Y¥.—Guiterman v. Liverpool, etc., 
Mail SS@o.,79\ Daly (GNVsY )e1a9 [rev 
on other ground 83 N. Y. 358]. 


Philippine.—Robles v. Hermanos, 
41 Philippine 811. 


Tenn.—Scruggs v. Davis, 5 Sneed 


Eng.—The Prinz Heinrich, 14 T. L. 
R. 48. 


{a] Failure to enter goods in mani- 
fest.—The vessel liable for the loss of 
goods seized by customs officers and 
forfeited for the neglect of the master 
to enter them on the manifest. The 
Griffin, 11 F. Cas. No. 5,814, 4 Blatchf. 
208 [aff 10 F. Cas. No. 5,789, and aff 
22 How. (U. S.) 491, 16 L. ed. 391]. 


[b] ‘The vessel is liable where bar- 
ratrously run ashore by the master, 
for the loss of cargo, and for injury 
to the portion saved. The William 
fees, 30 F. Cas. No. 17,757, 2 Ben. 


[c] Vessel in charge of pilot.—Un- 
der the statutory regulations applica- 
ble to the port of Liverpool, an ocean 
steamship need not take on a licensed 
pilot' while she is in the river, at 
anchor, coaling preparatory to a voy- 
age; and hence, if the pilot is on 
board, it is by the voluntary act of 
the owner, and as his servant, so as 
to make the owner answerable for any 
loss to the eargo arising from the 
pilot’s negligence. Guiterman We 
Liverpool, etc., Mail SS. Co., 9 Daly 
353] [rev on other grounds 83 N. Y. 


{d] Where the vessel is laid up 
for the winter with cargo on board, 
the master must take precautions to 
prevént injury from damages or mold, 
and to protect the deck load from the 
effects of snow and ice; and the ves- 
sel is liable where, by the negligence 
of the master, the cargo is exposed to 
injury by an excepted peril. The Tan 
Bark Case, 23 Cas. No. 13,742, 
Brown Adm, 151, 


_ [te] a. Civ. Code art 2299, releas- 
ing an employer from liability for 
torts of servants which he could not 
have prevented, does not release the 
owners of a steamboat from liability 
for injury to horses carried on the 
boat, caused by an explosion of the 
boiler through the negligence of the 
captain, although the owners were 
not present'on board to prevent the 
accident. Kelly vy. Benedict, 5 Rob. 
138, 39 AmD 530. 


70. The Montana, 17 Fed. 377 [aff 
22 Fed. 715 (aff 129 U. 8. 397, 464, 9 
SCt 469, 32 L. ed. 788)]; The Jenny 
Jones, 13 F. Cas. No. 7,286, Deady 82: 
tecom eee Jefferson, 23 F. Cas. No. 

+923) en. 302; Morel v. Roe, R. M. 
Charlt. (Ga.) 19. one 


71. Bradley v. Lehigh Valle 
Co., 145 Fed. 569 [aff 153 Fed. 350, oS 


For later cases, developments and changes in the law see Annotations, 


the general employees of the shipowner or through 
an independent contractor.®? 

[§ 750] 138. Negligent Management or Naviga- 
The owner of a vessel is answerable for in- 
jury to cargo resulting from the carelessness or 
unskilfulness of his master or crew.°® 
contract by a common earrier by water, he impliedly 


‘| 


[§§ 748-750 


Thus in a 


his captain and sailors have a com- 


_petent knowledge of the navigation, and he will j 
be liable for a loss occasioned by the want of such 
knowledge,*° or by negligent management of | the 
ship,*! as by carelessly running the vessel in a fog,‘? 


CCA 426]; Northwestern Transp. Co. 
v. Leiter, 107 Fed. 953, 47 CCA 97; 
The Hiram, 101 Fed. 138; Memphis, 
etc., Packet Co, v. Overman Carriage 
Co., 93 Fed. 246; The Fred H. Rice, 40 
Fed. 690; The Costa Rica, 6 F. Cas. 
No. 3,261, 3 Sawy. 538; The Jenny 
Jones, 13 F. Cas. No. 7,286, Deady 82; 
The Rocket, 20 F. Cas. No. 11,975, 1 
Biss. 354; Hill v. Sturgeon, 28 Mo. 
323. : 

{a] Snags, rocks, or shoals in 
western rivers.—(1) The rule which 
imputes carelessness to a captain ° 
whose boat strikes a known rock or ; 
shoal, unless driven by a tempest, is 
held to be only applicable to the 
navigation of the ocean, where the 
rocks and shoals are marked upon 
maps and may be avoided, and does 
not apply to the navigation of the 
western rivers. There each case must 
be governed by its own circumstances, 
and be tested by the course usually 
pursued by skilful pilots in such cas- 
es. Collier v. Valentine, 11 Mo. 299, 
49 AmD 81. (2) But although a snag 
in a western river may be a peril of 
navigation within that exception in a 
receipt by a carrier for goods, the car- : 
rier is not absolved from liability for 
their loss where the vessel is wrecked 
on a snag through the negligence of q 
the carrier or of those whom he em- | 
ploys. Christenson v. American Ex- el 
press Co., 15 Minn. 270, 2 AmR 122. 
And see Ready v. The Highland Mary, | 
17 Mo. 461 (holding that where plain- 
tiff's horse, which was placed on the 
guard of a boat, was lost by being i] 
thrown from the boat by the tearing : 
away of the guard by a snag, the fact H 
that at the time of the accident the ty 
boat was at night attempting to pass 
a point difficult for boats to navigate ¥ 
did not of itself establish the negli- 
gence of the carrier). (3) The car- 
rier may absolve himself by showing 
that he navigated in the way custom- 
ary in the waters he was navigating. 
Johnson v. Lightsey, 34 Ala, 169, 73 i; 
Am D450... ~ oo 


[b] Running on bank.—Negligence 
must be presumed where a steamboat 
proceeding quietly up the Ohio river 
was run into the bank by the pilot so 
hard as to knock a hole into the bot- 
tom of the boat big enough to sink 
it, and there was light enough to see, 
and no reason shown for the accident. 
Louisville, etc., Packet Co. v. Smith, 
60 SW 524, 22 KyL 13238. 


[c] Where a master and crew 
abandoned their vessel, claiming that 
she was sinking, but she was after- 
ward found riding safely and not 
leaking seriously, and the circum- 
stances were such as to raise a grave 
suspicion that she had been purpose- 
ly dismasted, and an attempt made to 
scuttle her, because of bad seaman- 
ship and negligence the ship was li- 
able for the amounts paid for salvage 
of, and as damages to, the cargo, by 
the insurers. The James Martin, 88 
Fed. 649 


72. See The Montana, 17 Fed. 317 
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same title and section number. 
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or selecting an improper mooring,?? or failing to 
take soundings;’ and as an owner of cargo has 
a right to assume that necessary care and caution 
will be exercised in not going out in extrahazardous 
weather, if the carrier does so, and the owner is 
not privy or consenting thereto, he may recover 
his whole damage.7® 


[§ 751] 14. Deviation*—a. In General. In the 
absence of special provision to the contrary,?® every 
ship’s contract of carriage contains an implied war- 
ranty that there will be no unnecessary deviation™? 
and that if there is an unjustifiable deviation the 
carrier from that moment on will become insurer 
of the ‘goods,‘* and will be liable as insurer irre- 
spective of how the damage was occasioned.7? 


“Deviation” defined. To deviate, lexicographi- 
cally, means to stray®® or wander.$! As applied 
in admiralty law, the term “deviation” originally 
meant the wandering or straying of the vessel from 
the customary course of the voyage,’? with or with- 
out necessity,** and its precise meaning in the orig- 
inal sense of a “departure” varies with the context 
in which it is used.8¢ In the development of the 
law of shipping, the meaning of “deviation” has been 


[aff 22 Fed. 715 (aff 129 U. S. 397,, kanische 


464, 9 SCt 469, 32 L. ed. 788)] (where 
in an action to recover the value of 


SHIPPING 


Packetfahrt-Actien-Gesell- 
Sonat supra; The Indrapura, 171 Fed. 
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extended to include any variation in the conduct of 
a ship in the carriage of goods whereby the risk 
incident to the shipment will be increased,’® and 
except as the term may be qualified in the following 
sections, it is used therein to indicate unjustifiable 
deviation carrying with it consequences hereinafter 
pointed out.8¢ 


[§ 752] b. Effect.s7 A voluntary and wrongful 
deviation renders the carrier liable as an insurer 
for damage to cargo,’* and deprives it of all ex- 
emptions, statutory and other.%® 


Causal connection with loss. It has been held that 
a voluntary and wrongful deviation renders the 
ship or earrier liable for subsequent loss irrespec- 
tive of whether the deviation was the proximate 
cause of such subsequent loss.?? 


[§ 753] c. Particular Kinds of Deviation—(1) 
Abandonment of Voyage. A wrongful and total 
abandonment of the voyage contracted for consti- 
tutes a deviation.®! 

[§ 754] (2) Delay.°? Delay, as well as depar- 
ture from route, may constitute deviation,®*® . as 
where the delay is voluntary and without justifica- 


“By breaking its warranty not to 
deviate, the respondent, as owner of 
. the ship, became the insurer of the 
cargo and liable for all damages occa- 


goods lost by the stranding of a ves- K, 
sel, it appeared that the vessel was pi dat A a from route see infra §§ sioned to the consignee.” General 
running near a dangerous coast, and ‘ ‘ ; Hide, etc., Corp: ‘Vi@, SaeZza He sCza)) 
that there was a fog on land); The 83. Swift v. Furness, Withy & Co., | 736, 737. 


Costa Rica, Be Case. NOS” 3.26 o 


Sawy. 538 (where the master attempt- [a] 
ed to come up the bay of San Fran- depantune 
cisco in a dense fog, the vessel being BLaeaTE eros 


Ltd., 87 Fed. 345. 


“Tsolated, the word means a 
reasonable or unreasona- 
without 


[a] Shortage in oil.—The carrier 
was liable as insurer for a shortage 
in linseed oil carried by a ship be- 
cause of a deviation by proceeding to 


necessity.” L 
another port to discharge cargo after 


in comparative safety, and the mas- 
ter not being compelled by any exi- 
gency to make the attempt); The 
Roeket,20-F. Cas. Noi/11,975, 1. Biss: 
354 (holding that the necessity to 
keep schedule time will not justify a 
vessel in running at full speed in a 
fog alongshore, and the ship is liable 
for injury to goods caused by run- 
ning aground). 

73. The John Cottrell, 34 Fed. 907. 


74. In re The City of Para, 44 Fed. 
689; The Alpin, 23 Fed. 815 (where 
the master was negligent in failing to 
sound). But see Bursley v. The Marl- 
borough, 47 Fed. 667 (holding that 
where a vessel ran at night on a coral 
reef and the evidence showed that 
stranding at that point was not un- 
common, through suddenly arising 
unusual currents, that carry a vessel 
imperceptibly off her course; and that 
the nearness of the reef could not be 
discovered by sounding, it was not 
negligence not to sound). 


75. The Wm. Murtagh, 17 Fed. 259 
(holding also that the shipper can 
recover his damages from the owner 
of a tug who towed the boat out in 
dangerous weather). 


76. See infra §§ 758-763. 


7, The Willdomino v. Citro Chem- 
ice CO 2T28U SS 2718, 747. SC pas 


L. ed. 491; The Pelotas, 43 F. 
571; The Maine, 8 F. (2d) 291. 
78. The Pelotas, 43 F. (2d) 571. 
79. The Pelotas, supra. 
80. Sheldon v. Hamburg Ameri- 
kanische Packetfahrt-Actien-Gesell- 


schaft, 28 F. (2d) 249. 

81. Sheldon v. Hamburg Ameri- 
kanische Packetfahrt-Actien-Gesell- 
schaft, supra. 

g2. Sheldon v. Hamburg Ameri- 


Swift v. Furness, Withy & Co., Ltd., 
87 Fed. 345, 347, 348. 


84. Smith v. Furness, Withy & Co., 
Ltd., supra. 


85. Sheldon v. Hamburg Ameri- 
kanische Packetfahrt-Actien-Gesell- 
schaft, 28 F. (2d) 249; The Indra- 
pura, 171 Fed. 929, 931. Globe Nav. 
Co. v. Russ Lumber, etc., Co., 167 Fed. 
Zia Sagal: 

Particular kinds of deviation see in- 
fra §§ 753-777. 

86. See infra §§ 752-777. 


87. As abrogating: 
Charter party see supra § 273. 
Shipping contract see supra § 616. 

88. U. S.—France v. French Over- 
seas! Corp, 207 Uw.) 323,548 .SCt 516; 
72 L. ed. 901; The Willdomino v. 
Citro Chemical Co., 272 U. S._718, 47 
SCp261,, 71. led. 491, [att 300 Med. a]; 
General Hide, etc., Corp. v. U. S., 24 


KF, (2d) 736; The Hastern Prince, 21 
F. (2d) 79; The Poznan, 276 Fed. 
418; Calderon v. Atlas Steamship Co., 


64 Fed. 874 [rev on other grounds 
170 UW) Si 272, 18 SCt. 588,425 lL. ed. 


LOSS Ie 
Conn.—Williams v. 
487, 7 AmD 235. 


N. Y.—Robertson v. National SS. 
Co., 139 N. Y. 416, 34 NE’ 1053 [rev 


Grant, 1 Conn. 


60 IN: Y¥., Super. 132; 17 sNYS, 4591] 
(where, however, deviation was not 
shown). 


Oh.-—Lawrence v. McGregor, Wright 
198. 

Pa.—Hand v. Baynes, 4 Whart. 204, 
383 AmD 54. 

Eng.—Davis v. Garrett, 6 Bing. 716, 
19 BCL 321; Ellis v. Turner, 8° T. R. 


531, 101 Reprint 1529. 


loading oil, and then returning to load 
coal before finally clearing, in viola- 
tion of deviation clause authorizing 
proceeding to any other port, either 
before or after proceeding towards 
port of discharge. The Eastern 
Prince, 2ECKR. .Cayrer9s 


89. Western Lumber Mfg. Co. v. 
US ome C20) m0: 

Deviation as depriving carrier of 
benefit of: 


Contractual exceptions and limita- 
tions see supra § 616. 
Statutory: 


Exemptions see supra §§ 577, 583. 
Limitations see infra § 1145. 


90. The St. Paul, 277 Fed. 99, 108: 
The Citta di Messina, 169 Fed, 472. 


“Once the deviation occurs, it be- 
comes immaterial how the damages 


are occasioned.” The St. Paul, su- 
pra. 
[a] Even for unavoidable casualty 


the shipowner is liable where it oc- 
curs after a deviation. The St. Paul, 
277 Fed. 99. 


91. The. Poznan, 276 Eed. “418; 
Pacific Coast Co. v. Yukon Independ- 
ent Transp.’ Co., 155) Bed. 29,::83 CGA 
625. 

[a] Intent to tranship cargo.— 
Where a ship without excuse re- 
turned to port of shipment there was 
a total abandonment constituting ac- 
tionable deviation, even if the owner 
of the ship intended to transport the 
goods to port of discharge by another 
bottom. The Poznan, 276 Fed. 418. 


92. In general see infra §§ 779-— 
84. 


Sheldon v. Hamburg Ameri- 


93. 
Packetfahrt-Actien-Gesell- 


kanische 


*By DOUGLAS ROBINSON GRAY (§§ 751-784). 
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tion.2* But delay does not constitute a deviation 
where it results from excusable causes,?? such as 
effecting necessary repairs,®® or helping another ship 
in distress,°7 and is not unreasonable in time,°® 
even though due to unseaworthiness of the ship.?® 


Where within contract provisions permitting de- 


lay, delay is not deviation. 


[§ 755] (3) Departure from Route—(a) In Gen- 
a voluntary? depar- 
ture from the agreed,® regular, and usual course of 
the voyage,? and has been substantially so defined 


eral. Deviation from route is 


by the courts.® 


[§ 756] (b) Regular and Usual Course—aa. In 
In the absence of a sufficient excuse® for 


General. 


schaft, 28 F. (2d) 249; Kemsley, Mill- 
bourn-& Co. Ltd. v..U.-S., 19°F. (2d) 
441. But see The Citta di Messina, 
169 Fed. 472 (to the effect that an un- 
reasonable delay is not a deviation al- 
though it is a breach of contract jus- 
tifying recovery of damages for loss 
proximately resulting therefrom). 


[a] Unexplained delay of nearly 
six ‘times length of ustual voyage is 
prima facie a deviation. Kemsley, 

“SVillbounm cow dutdy ve WS: Loe: 
(2d) 441. 


. 94 Kemsley, Millbourn & Co., Ltd. 
v. U. S.,.19 F.. (2d) 441, 442; The Ile 
de Sumatra, 286 Fed. 437; The St. 
Paul, 277 Fed. 99; The Blizabeth 
Dantzler, 263 Fed. 596; The Indra- 
pura, 171 Fed. 929. 


[a] Unseaworthy ship held by 
marshal.—Where a ship after load- 
ing for a voyage for which she was 
unseaworthy, was seized and held by 
the marshal on process, the incident 
delay constituted a deviation from the 
voyage, which rendered the owner li- 
able for damage to the cargo from a 
fire which occurred during the cus- 
tody of the marshal. The St. Paul, 
277 Fed. 99. 


[b] Six weeks’ wait with cargo 
subject to spontaneous combustion.— 
The Elizabeth Dantzler, 263 Fed. 596. 


95. Porter v. Bank Line, 17 F. (2d) 
513 [aff 25 F. (2d) 843 (certiorari den 
ZiSmiOi ecm G25,  49OeSCt W256 ion dared: 
544)]. 

96. The Rosalie Hull, 296 Fed. 938 
[aff 4 F. (2d) 985]. 


{a] Staying in port of refuge to 
restitch sails and repair boom. The 
Rosalie Hull, 296 Fed. 938 [aff 4 F. 
(2d) 985]. . 


97. Walsh v. Homer, 10 Mo. 6, 45 
AmD 342. 


[a] Even though no danger to life. 
—Where a vessel delays to aid an- 
other boat in distress, it is not such 
a deviation as to render the owners 
liable for a loss of goods, even though 
there was not danger of loss of life 
on the boat in distress. Walsh y., 
Homer, 10 Mo. 6, 45 AmD 342. 


98. The Caterina Gerolimich, 43 F. 
(2d) 248; Callister v. U. S. Shipping 
Bd. Merchant Fleet Corp., 21 F. (2a) 
247; Porter v. Bank Line, 17 F. (2d) 
513, 517 [aff 25 F. (2d) 843]. 


“Tf delay ensues and it is shown to 
be due to the reasonable necessities 
of the then existing situation, and 
is in itself not unreasonable in time, 
it does not constitute deviation.” 
Porter v. Bank Line, supra. 


[a] Discharging cargo as quickly 
as possible-—Where there was no un- 
reasonable delay at Torre Annunziati, 
but the grain cargo for such port was 
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be made. 


discharged as rapidly as possible un- 
der the conditions there prevailing, 
deviation could not be predicated up- 
on the length of the ship’s stay at 
such port. Callister v. U. S. Shipping 
Bd. Merchant Fleet Corp., 21 F. (2d) 
447, 

[b] Six hours.—Deviation of a 
steamship for six hours in a voyage 
from Egypt to New York, with a car- 
go of Spanish onions, did not require 
consideration in determining damage 
to onions. The Caterina Gerolimich, 
43 F. (2d) 248. 


99. Palmer, ete., Co. v. U. S., 10 F. 
(2d) 214. 


[a] Delay resulting from wunsea- 
worthiness in so far excusable as not 
to constitute deviation, as “‘the con- 
sequences of deviation are so extreme 
that courts are reluctant to find it.” 
Palmer vete:, Com Vain ss, 20 Byrd? 
214, 217. 

1. American Steel Co. v. Transma- 
rine Corp., 36 (2d) 246; Callister 
v. U. S. Shipping Bd. Merchant Fleet 
Corp., 21 F. (2d) 447; U. S. Shipping 
Bd. Emergency Fleet Corp. v. Florida 
Grain, etc.; Co.,-20 F. (2d) 583 [rev 3 
F. (2d) 314 (rev 300 Fed. 169)]. 


fa] TDlustration.—Where bills of 
lading authorized a vessel to call at 
a particular port, and provided it 
should not be liable for any loss 
caused by prolongation of voyage, the 
vessel was not liable for delay, except 
as due to its negligence. U.S. Ship- 
ping Bd. Emergency Fleet Corp. v. 
Florida Grain, etc., Co., 20 F. (2d) 583 
[rev 3 F. (2d) 314, 200 Fed. 169]. 


[b] Stopping to a’scharge cargo at 
a port en route, as permitted by devia- 
tion clause, was not a delay amount- 
ing to deviation where the cargo was 
discharged as rapidly as possible. 
Callister v. U. S. Shipping Bd. Mer- 
chant Fleet Corp., 21 F. (2d) 447. 


{c] Failure to sail for five days 
after being loaded held not a devia- 
tion under the contract of shipment 
and the facts of the case. Callister 
v. U. S. Shipping Bd. Merchant Fleet 
Corp., 21 F. (2d) 447. 


2. See infra §§ 765-772. 
3. See infra §§ 758-763. 
4 See infra §§ 756, 757. 


5. The Willdomino v. Citro Chem- 
ical Cox “2i2 WU, Siw ls ey, SOtso Gey L 
L. ed. 491 [aff 300 Fed. 5]; Hostetter 
Ve Park, 137 UL S230; SCti 134 dosed: 
568; The Rosalie Hull, 4 F. (2d) 985 
Laff 296 Fed. 938]; The Turret Crown, 
297 Fed. 766 [certiorari den sub nom. 
Commonwealth SS. Co. v. Patent Vul- 
canite Roofing Co., 264 U. 8S. 591 mem, 
44 SCt 403 mem, 68 L. ed. 865 mem]. 


6. See infra §§ 758-772. 
7. General Hide, ete, "Corp: iv. Us. 


‘vessel to load. at the elevator, 


[§§ 754-757 


departure therefrom, a ship is bound to proceed to 
her destination by the regular and usual route,‘ 
which, prima facie, is the most direct route,® and 
departure from such route constitutes a deviation.? 


Prior to commencement of voyage there can be 
no deviation from route,!® because until the voyage 
begins there is no route from which departure can 


[§ 757] bb. Custom and Usage. By virtue of cus- 
tom or usage, a ship may have the option of select- 
ing one of two or more routes,’? and following a 
route permissible by custom or usage is not devia- 
tion,12 even if the route followed is the less direct 


S$. 24 8. (2d) 736. 

8. BEmerson Co., Ine. v. Reunis, 65 
Wash. 5138, 118 P 631, 37 LRANS 222 
Qonger route held permissible under 
facts). 

Routes permissible under: 

Contract see infra §§ 758-763. 
Custom see infra § 757. 


9. General Hide, etc., Corp. v. U. 
Si, 24°. ' (2d) T3674 hassity. Wnited 
States Shipping Bd. Emergency Fleet 
Corp., 9 F. (2d) 1004; Western Lum- 
ber “Mfs. iCowv. Us 'S.,-'9 By (2a) -hO0e: 
Swift v. Furness, Withy & Co., Ltd., 
87 Fed. 345; Ardan SS. Co.,* Ltd. v. 
Theband, 35 Fed. 620; Morrison v. 
Shaw, ete, Cox satay, [Lo nGdie2a Kea: 
783; Atty.-Gen. v. Smith, 14 Aspin, 
334. 


{a]. Going forty miles off course to 
tow distressed ship.—Ardan SS. Co., 
Ltd. v. Theband, 35 Fed. 620. 


[b] Calling at northern European 
ports on voyage from Tientsin to New 
York via Suez Canal was a deviation 
from the regular and usual route. 
General Hide, etc., Corp. v. U. S., 24 
F. (2a) 736. 

[ec] Carrying shipments for Atlan- 
tic ports from San Francisco to north- 
ern Pacific ports before proceeding 
south for Atlantic ports, was a devia- 
tion. .Western Lumber Mfg. Co. v. 
USS. 92. (2a)21004: 


10. Gilchrist Transp. Co. v. Bos- 
son Ins. Co., 223 Fed. 716, 139_CCA 


[a] Facts showing voyage not yet 
begun.—A steamship, which after 
loading a cargo of grain from an ele- 
vator in April moved from her berth 
to a place in Duluth harbor seven 
miles distant, where she was made 
fast to another vessel and remained 
several days and until a storm oc- 
curred, during which her cargo was 
damaged, had not commenced her voy- 
age, where she was obliged to leave 
her loading berth to permit another 
and 
where she had not been inspected and 
was not ready to sail, and the lake 
was not sufficiently clear of ice to 
make her departure prudent, so as to 
make her liable for deviation from 
her proper course. Gilchrist Transp. 
Co. v. Boston Ins, Co., 223 Fed. 716, 
139 CCA 246. 


11. Emerson Co., Ine. v. Reunis, 65 
Wash. 513, 118 P 631, 37 LRANS 229. 


12. Hostetter vy. Park, 137 U. S. 30, 
11 SCt 1, 34 L. ed. 568; Philippine Re- 
fining Corps Ve. Ung. Osh Qe weliols 
General Hide, ete., Corp. v. U. S., 24 
KF. (2d) 736; Emerson Co., Ine. v. 
Reunis, 65 Wash. 513, 118 P 631, 37 
LRANS 222. 


{a] Even though usage unknown 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§§ 757-760] 


of those available.13 


[§ 758] cc. Contractual Permission To Deviate— 
(aa) In General. So-called “deviation” or “liberty” 
clauses, granting a ship the right to depart from the 
regular and usual route, will be given: effect,!4 and 
a deviation made in accordance with such contractual 
provisions is not actionable.1> But “deviation” or 
“liberty” clauses are effective only in so far as they 
do not conflict with statutory provisions,!° nor with 
the general purpose'? and policy!’ of the law, nor 
with the real intent of the contract of shipment.!® 
Where the departure made is not within the permis- 
sive scope of the deviation or liberty clause, the de- 
parture from route is an actionable deviation.?° 


Factors governing propriety of deviation. There 
is no fixed rule governing the propriety, under a 
deviation or liberty clause, of any particular de- 
parture from route.?!_ The question is one of fact? 
to be determined under the particular clause,?* when 
considered in the hght of all the surrounding cir- 
cumstances,** such as the commercial adventure 
which is the subject of contract, the character of 
the vessel, the usual and customary route, the nat- 


SHIPPING 


[58 C.J.] 457 
ural and customary ports of call, and the location 
of the port to which deviation was made.25 


[§ 759] (bb) Rules of Constrtction. Deviation 
or liberty clauses will be construed in a business 
sense,”® with due reference to the voyage contem- 
plated by the parties,?7 and the circumstances under 
which the contract was made,?* and in subordina- 
tion to the main commercial purpose of the contract 
of affreightment.?® But in ascertaining the true 
sense in which general words are used, the words 
themselves cannot be deprived of all meaning, for 
this would not be to interpret the agreement but to 
erase a part of it;°° and instances may be found 
where, because of the particularity with which the 
parties have provided that the ship may depart from 
the established and customary route, such depar- 
tures, not foreign to the general purposes of the 
voyage, have been permitted.*+ 

Strict construction. Such clauses are subject to 
the rule of strict construction.?? 


[§ 760] (cc) Purpose of Deviation. In determin- 
ing the propriety of a deviation under a permissive 
clause, the court will consider the purpose of the 


to shipper.—Hostetter v. Park, 137 U. 
S. 30, 11 SCt 1, 34 L. ed. 568. 


13. Hostetter v. Gray, 11 Fed. 179 
[ates Unoe oO id SCh moans la eds 
568]; Emerson Co., Inc. v. Reunis, 65 
Wiaish, lowes 63093 (UR ANS 2225 
Frenkel vy. MacAndrews, [1929] A. C. 
545. 


[a] Taking southern route from 
Yokohama to Seattle-—Where there 
were two well known routes from 
Yokohama to Seattle, the more direct 
being known as the ‘‘northern route” 
and the longer and less direct being 
“to Honolulu, thence to San Francisco, 
and thence to Seattle,’ actionable de- 
viation could not be predicated upon 
the carrier’s selection of the latter 
route, especially where its ships cus- 
tomarily followed such longer route. 
Emerson Co., Ine. v. Reunis, 65 Wash. 
513, 118 P 631, 37 LRANS 222. 


{[b] Where shipping contract is 
silent as to route, the carrier may fol- 
low the less direct of two customary 
routes without being guilty of devia- 
tion rendering it liable for damage to 
eargo. Emerson Co., Inc. v. Reunis, 
65 Wash. 513, 118 P 631, 37 LRANS 
222 (oranges). 


14. Grace v. Toyo Kisen Kabushi- 
ki) Kaisha; 70H) @d) $89: Laff, 12 E. 
(2d) 519 (certiorari den 273 U.S. 717, 
47 SCt 109, 71 L. ed. 856)]. 


fa] “‘General liberty’ clause is 
not treated as of ‘no effect.’ It is a 
stipulation of the parties, to be giv- 
en effect, like other stipulations.” 
Grace v. Toyo Kisen Kabushiki Kai- 
sha, 7 F. (2d) 889, 891 [aff 12 F. (2d) 
519 (certiorari den 273 U. S. 717, 47 
Sct 109, 71 L. ed. 856)]. 


15. Frenkel v. MacAndrews, [1929] 
A. C. 545; Broken Hill Proprietary 
Co., Ltd. v. Peninsular, etc., Steam 
Nav. Co., 
Evans v. Cunard SS. Co., Wied Bead at 
874 (where port of call alleged as 
deviation was either on customary 
route or within stipulations permit- 
ting variation of route). 


16. Grace vy. Toyo Kisen Kabushi- 
ki Kaisha, 7 F. (2d). 889 [aff 12 F. 
(2d) 519 (certiorari den 273 U.S. 717, 
47 SCt 109, 71 L. ed. 856)]. 


{a] To extent not in conflict with 
Harter Act, a general liberty clause 


in a bill of lading will be effective. 
Grace v. Toyo Kisen Kabushiki Kai- 
sha, 7.F. (2d) 889 faff.12 F. (2a) 519 
(certiorari den 273 U., S: 717, 47 SCt 
LOO, Ge Ts ed 6856) ae 


17. Grace v. Toyo Kisen Kabushiki 
Kaisha, supra, 


18. Grace y. Toyo Kisen Kabush- 
iki Kaisha, supra. 


19. Grace v. Toyo Kisen Kabush- 
iki Kaisha, supra. 


20. The Eastern Prince, 21 F. (2d) 
79. 


21. Grace vy. Toyo Kisen Kabush- 
iki Kaisha, 7 F. (2d) 889 [aff 12 F. 
(2d) 519 (certiorari den 273 U. S. 717, 
47 SCt 109, 71 L. ed. 856) ]. 


22. Grace v. Toyo Kisen Kabush- 
iki Kaisha, supra; The Willdomino, 
300 Fed. 5 [certiorari granted 266 U. 
S. 597, 45 SCt 98, 69 L. ed. 460, writ 
of certiorari dism sub nom. Convoy 
SS. Co. v.' Pfizer, 270. U. S. 641, 665, 46 
SCt 20527025 ed. 016,.att 202 TUES. 
TUS aos CU AON mil ink CO. 0) bade 


23. See infra § 763. 


24. Grace y. Toyo Kisen Kabush- 
iki Kaisha, 7 EF. (2d) 889 [aft 12) FE: 
(2d) 519 (certiorari den 273 U. S. 717, 
47 SCt 109; 71 L.- ed.’ 956) J. 


Purpose of deviation see infra § 
0. 


Reasonable extent see infra §§ 761- 
763. 

25. Grace v. Toyo Kisen Kabush- 
iki Kaisha, 7 F. (2d) 889 [aff 12 F. 
(2d) 519 (certiorari den 273 U. S. 717, 
47 SCt 109, 71 L. ed. 856)]. 


26. The Frederick Luckenbach, 15 
F. (2d) 241. 


272. Smith v. U. S., Shipping Bd. 
Emergency Fleet Corp., 26 F. (2d) 337 
[certiorari den 278 U. S. 628, 49 SCt 
29, 73 L. ed. 547]; The Willdomino, 
300 Fed. 5 [certiorari granted 266 U. 
S. 597, 45 SCt 98, 69 L. ed. 460, writ of 
eertiorari dism sub nom. Convoy SS. 
Co. v. Pfizer, 270 U. S. 641, 665, 46 SCt 
205,.70 Li. ed. 776, aff 272° U. S. 718, 
47 SCt 261, 71 L. ed. 491]; Austrian 
Union SS. Co. v. Calafiore, 194 Fed. 
377, 114 CCA 295; Swift v. Furness, 
Withy & Co., Ltd., 87 Fed. 345; West- 
ern Assur. Co. vy. Merchant Marine, 


(B. C.) [1925] 3 DomLR 774. 


[a] Rule applied.—A _ provision, 
giving the ship the right to stop at 
any port “for the purpose of receiv- 
ing or delivering coals, cargo or pas- 
sengers or for any other purpose,” 
must be restricted in allowing de- 
viation to the business and necessi- 
ties of the ship pertaining to that 
voyage; and so it does not authorize 
a stop on business pertaining to a 
voyage to be undertaken in the fu- 
ture. Austrian Union SS. Co. v. Cal- 
afiore, 194 Fed. 377, 114 CCA 295. 


28. Frenkel Vv. MacAndrews, 
[1929] “A. C)545. 


[a] Such circumstances include 
practice of sailings of the carrier’s 
vessels, where well known to the ship- 
per. Frenkel v. MacAndrews, [1929] 
Ata nyo. 


29. Smith v. U. S. Shipping Bd. 
Emergency Fleet Corp., 26 F. (2d) 337 
[certiorari den 278 U. S. 628, 49 SCt 
29, 73 L. ed. 547]; The Frederick 
Luckenbach, 15 F. (2d) 241; Grace v. 
Toyo Kisen Kabushiki Kaisha, 7 F. 
(2d) 889 [aff 12 F. (2d) 519 (certio- 
rari den (273! Uz SieULT, 47 SCt 69. TL 
L. ed. 856)]; U. S. Shipping Bd. v. 
Bunge & Born, Ltd., 41 T. L. R. 73 [aff 
40 T. L. R. 541]. 


[a] Deviation clause must “be 
read as ancillary to the purposes of 
the voyage contracted for.” Smith v. 
U. S. Shipping Bd. Emergency Fleet 
Corp., 26 F. (2d) 337 [certiorari den 
ae Us 98.1628; 49 SCC 20°) 73 eis. eds 
Batak 


{b] Literal meaning of such 
clauses will not be adopted where to 
do so would defeat the real purpose 
of the contract. The Frederick Luck- 
enbach, 15 F. (2d) 241. 


30. The Frederick Luckenbach, su- 
pra. 
31. The Frederick Luckenbach, su- 


pra; Dietrich v. U. S. Shipping Bad. 
Emergency Fleet Corp., 9 F. (2d) 733; 
The Blandon, 287 Fed. 722; The Em- 
elia S. de Perez, 287 Fed. 361 [aff 288 


Fed. 1019]; The Sidonian, 34 Fed. 805 
[aff 35 Fed. 534]. 
32.' Smith’ y. U. S, Shipping” Bas 


Emergency Fleet Corp., 26 F. (2d) 337 
{certiorari den 278 U. S. 628, 49 SCt 
29; 73 -L. ed. 547]. 
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departure from route.** Such clauses ordinarily 
will not authorize departure from route for a pur- 
pose unconnected with the voyage,** or inconsistent 
with its particular commercial purpose,*° and do not 
authorize the owner’s arbitrary making of an ad- 
ditional voyage.*® 


Clause permitting deviation in view of war con- 
ditions will not authorize a deviation occasioned by 
circumstances unconnected with war.*? 


[§ 761] (d@) Extent of Deviation—aaa. In Gen- 
eral. Deviation or liberty clauses give the shipowner 
only a limited right of departure from the voyage, 
the limits being those of necessity and reasonable re- 
gard for the rights of both shipper and carrier grow- 
ing out of the nature of the principal contract.*° In 
determining the propriety of a departure from route 
under the permissive provisions of a deviation clause, 
the courts will consider the reasonableness of the 
departure made,*® as incident to the voyage contem- 
plated,*® upholding the departure as a permissible 
deviation where reasonable under the clause and 
facts,+1 and condemning the departure as an action- 


33. Grace v. Toyo Kisen Kabushiki 
Kaisha, 7 F. (2d) 889 [aff 12 F. (2d) 
519 (certiorari den 273 U. S. 717, 47 
SGt 109, 71 L. ed. 856)]. 


39. 
F. (2d) 241; 
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& Co., Ltd., 87 Fed. 345. 


The Frederick Luckenbach, 15 
Grace v. Toyo Kisen Ka- 


[§§ 760-763 


able deviation where unreasonable.*? 


[§ 762] bbb. Ports of Call Substantially Off 
Route. In the absence of express provisions au- 
thorizing departure from the usual route, a liberty 
of call clause permits calls only at ports properly 
in the course of the voyage,** that is, ports which 
would, in a business sense, be passed in the usual 
course of the voyage undertaken.** In other words, 
the scope of permissible deviation may include ports 
not exactly in the ordinary track of the specific 
voyage, but will not include those far outside or 
beyond the ordinary track.t® Where, however, the 
clause expressly authorizes a deviation from the 
usual route, such express provision will be given | 
effect.4° 


[§ 763] ccc. Under Particular Clauses. Add- 
ing to a deviation or liberty clause the words “in 
or out of the customary route” broadens the ecar- 
rier’s right to deviate,#7 and clauses containing this 
or similar language allow the ship to depart to 
a reasonable extent from the customary**® or di- 


Margetson, [1893] A. C. 351. 


[a] In literal sense no third port 
is directly in the course of voyage hbe- 


34. The Eastern Prince, 21 F. (2d) 
79; Austrian Union SS. Co. v. Cala- 
fiore, 194 Fed. 377. 


[a] Stopping at proper port for 
improper purpodse.—On a voyage from 
Palermo, Italy, to New Orleans, a stop 
at the port of Tampa, near to the route 
and to be passed in the voyage con- 
templated, would have been proper 
under the reservation in the bill of 
lading ‘“‘ ‘for the purpose of receiving 
or delivering coals, cargo or passen- 
gers or for any other purpose,’ all in 
ease the same was proper and nec- 
essary to that voyage,’ but was im- 
proper where the ship stopped at 
Tampa, not for the purposes of the 
voyage, but for the purpose of pick- 
ing up a cargo of phosphate for an- 
other voyage to be undertaken after 
New Orleans should be reached, so 
that the carrier was liable for result- 
ant damage to a ‘cargo of lemons 
which suffered through heat and lack 
of ventilation and exposure to phos- 
phate dust resulting from loading 
phosphate. Austrian Union SS. Co. 
v. Calafiore, 194 Fed. 377, 378. 


{[b] Deviation to coal for new 
voyage.—The Eastern Prince, 21 F. 
(2d) 79. 


35. Grace v. Toyo Kisen Kabushiki 
Kaisha, 7 F. (2d) 889 [aff 12 F. (2d) 
519 (eertiorari den 273 U. S. 717, 47 
SCt 109, 71 L. ed. 856)]. 


36. The Willdomino, 300 Fed. 5 
[certiorari granted 266 U. S. 597, 45 
SCt 98, 69 L. ed. 460, certiorari dism 
sub nom. Convoy SS. Co. v. Pfizer, 270 
U. S. 641, 665, 46 SCt 205, 70 L. ed. 
WAG Matt: 202% Wn iS. Tis 4 Te SC 261,271 
L. ed. 491]; Swift v. Furness, Withy 
& Co., Ltd., 87 Fed. 345. 


37. The Blandon, 287 Fed. 722 
(where, on reargument, a different 
clause was held to justify part of the 
deviation made). 


38. The Willdomino, 300 Fed. 5 
[certiorari granted 266 U. S. 597, 45 
SCt 98, 69 L. ed. 460, certiorari dism 
sub nom. Convoy SS. Co. v. Pfizer, 270 
U. S. 641, 665, 46 SCt 205, 70 L. ed. 
WhO watts 252.281 01852472 SCs 26107 1 
L. ed. 491]; Swift v. Furness, Withy 


bushiki Kaisha, 7 F. (2d) 889 [aff 12 
F. (2d) 519 (certiorari den 273 U.S. 
G1, 47 SCH109,*72" Lb. ed: e856) he bie 
Emelia S. de Perez, 287 Fed. 361 [aff 
288 Fed. 1019]; Austrian Union SS. 
Co. v. Calafiore, 194 Fed. 377, 114 CCA 
295; Hurlbut v. Turnure, 76 Fed. 587 
{aff 81° Fed. 208,426 CCA 335]5 "The 
Wells City, 61 Fed. 857, 10 CCA 123 
[aff 57 Fed. 317]; Ardan SS. Co., Ltd. 
v. Theband, 35 Fed. 620; Leduc v. 
Ward, 20 Q. B. D. 475; Stuart v. Brit- 
ish, etc., Steam Nav. Co., 2 Aspin. 497; 
Western Assur. Co. v. Merchant Ma- 
rine, (B. C,) [1925] 3 DomLR.774. 


[a] Inherent reasonableness of 
the departure is the controlling factor. 
Grace v. Toyo Kisen Kabushiki Kai- 
sha, 7 F. (2d) 889 [aff 12 F. (2d) 519 
(certiorari den .273 U. S. T17, 47 SCt 
109, 71 L. eds 856). 


{b] Question is one of degree and 
reasonable. conduct. The Emelia S. 
oer ee 287 Fed. 361 [aff 288 Fed. 

ie 


40. The Willdomino, 300 Fed. 5 
[certiorari granted 266 U. S. 597, 45 
SCt 98, 69 L. ed. 460, certiorari dism 
sub nom. Convoy SS. Co. v. Pfizer, 270 
U. S. 641, 665, 46 SCt 205, 70 L. ed. 
TUG ,atk 27 2s Si vd SAT SOteode Wk 
L. ed. 491]; Swift v. Furness, Withy 
& Co., Ltd., 87 Fed. 345. 


41. The Blandon; 287: Fed. - 722’ 
The Emelia S. de Perez, 287 Fed. 361 
{aff 288 Fed. 1019]. 


42. U.S. Shipping Bd. Emergency 
Fleet Corp. v. Rosenberg, 12 F. (2d) 
721; Pacific Coast Co. v. Yukon In- 
dependent Transp. Co., 155 Fed. 29, 83 
CCA 625; Swift v. Furness, 87 Fed. 
345; Sargant vy. East Asiatic Co., 85 
Tjtie) oeiNcon Estab Tite 


43. The Frederick Luckenbach, 15 
F. (2d) 241; Rosenberg v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 7 F 
(2d). 8938, 895 [aff 12 F. (2d) 721]; 
Glynn v. Margetson, [1893] A. C. 351. 


44. U.S, Shipping Bd. Emergency 
Fleet Corp. v. Rosenberg, 12 F. (2a) 
721; Grace v. Toyo Kisen Kabushiki 
Kaisha, 7 F. (2d) 889 [aff 12 F. (2a) 
519 (certiorari den 273 U. S. 717, 47 
SCt 109, 71 L. ed. 856)]; Glynn v. 


tween two given ports inasmuch as 
the mere entering of a third port is 
a deviation from the direct course; 
but in a business sense certain near- 
by third ports may be regarded as on 
the route pursued, and it is at those 
ports that the right to call is given 
by. the average deviation clause. 
Glynn v. Margetson, [1893] A. C. 351. 
To same effect Grace v. Toyo Kisen 
Kabushiki Kaisha, 7 F. (2d) 889 [aff 
12 F. (2d) 519 (certiorari den 273 U. 
S. 717, 47 SCt 109, 71 L. ed. 856)]. 


45. U.S. Shipping Bd. Emergency 
Le Corp. v. Rosenberg, 12. F- (2d) 


[a] Going seven hundred and fifty 
miles beyond terminus is not within 
the scope of a deviation clause lack- 
ing express authorization of such a 
departure from route. U.S. Shipping, 
Bd. Emergeney Fleet Corp. v. Rosen- 
berg, 12) W.(20) 24. 


46. The Frederick Luckenbach, 15 
BY (20)-4241:; 


_[a] Opposite direction:—Under a 
bill of lading authorizing deviation 
from regular ports of call or in con- 
trary directions as the carrier may 
determine, the ship was authorized 
to proceed in the opposite direction to 
secure cargo before proceeding to- 
ward port of discharge. The Freder- 
ick Luckenbach, 15 F. (2d) 241. 


47. Smith v. U. S. Shipping Bad. 
Emergency Fleet Corp., 26 F. (2d) 337 
[certiorari den 278 U. S. 628, 49 SCt 
29, 73 L. ed. 547]; Rosenberg vy. U. S. 
Shipping Bd. Emergency Fleet Corp., 
7 F. (2d) 893 [aff 12 F. (2a) T21]. 


48. Smith v. U. S. Shipping Bd. 
Emergency Fleet Corp., 26 F. (2d) 337 
[certiorari den 278 U. S. 628, 49 SCt 
29, 73 L. ed. 547]; Hamilton v. U. s., 
ree (2d) 586; The Blandon, 287 Fed. 


[a] One hundred and sixty-eight 
miles off route-—Under a clause 
granting the ship liberty to proceed 

to any port or ports in any rotation 
for any purposes whatsoever, wheth- 
er in or out of, or beyond the custom- 
ary or advertised route,” that she 
went one hundred and sixty-eight 
miles out of the customary and direct 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 763-765] 


rect*® route between the termini of the voyage; but 
such words do not authorize the ship to proceed be- 
yond her contractual destination,®® nor to return to 
her port of original departure,®? nor justify initia- 
tion of a new voyage before completion of the orig- 
inal voyage. 

“Intermediate ports.” Liberty clauses granting 
the ship the right “to call at intermediate. ports” 
do not permit calls at ports not customarily ports 
of call for the ship.®# 


Outside route. Under a liberty clause authorizing 
the ship to touch at ports “outside the route without 
it being considered a deviation,” the word “toute” 
means the customary route,°* and where the ship 
follows the customary route, although touching at a 
port outside such route, there is no actionable devia- 
tion.°> 


Rotation clauses, granting the ship the right to 
eall at any port or ports in any order or rotation, 
do not authorize calling at ports off the customary 
business route of the particular voyage,*®® but do 
not relieve the ship from the duty of visiting ports 


route, which was thirty-four hundred! S. 
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along the customary route in their geographical 
order.°? 


“To make deviation.” Under a clause authorizing 
the ship “to make deviation” she can deviate only 
to a reasonable extent.®’ 


Under clause expressly permitting ship to pass 
her destination, going beyond the contractual termi- 
nus of the voyage is not an actionable deviation.®® 


Via other ports. A clause authorizing a ship to 
proceed from one port to another “via other ports” 
permits her to eall at intermediate ports in the 
course of the usual geographical route,®® but does 
not authorize passing beyond the contractual ter- 
minus of the voyage.®1 ; 


[§ 764] dd. Election of Route. Where a ship hav- 
ing the choice of ‘following one of two or more per- 
missible routes®? has exercised her option by com- 
mencing the voyage along a particular route, she is 
bound to proceed on the route selected,®* and a de- 
parture therefrom may constitute deviation.*# 


[§ 765] (c) Voluntary Character of Denarture— 


Emergency Fleet | son, [1893] A. C. 351; Leduc v. Ward, 


miles in length, to take on additional 
cargo, was not an actionable devia- 


tion.,, Hamilton -y.. U. «S.,).24° BE: -(2d) 
586. 
[b] Thirty hours.—Under a clause 


giving the ship liberty ‘‘to call at any 
port or ports in or out of the cus- 
tomary route in any order,” the ship 
is authorized to visit Philadelphia 
on a voyage from New York to Valen- 
cia, Philadelphia being a port thirty 
hours off the customary route, this 


being a reasonable deviation under 
the clause quoted. The Blandon, 287 
Fed. 722. 

49. Callister v. U. S. Shipping 


Bd. Merchant Fleet Corp., 21 F. (2d) 
447. 


[a] On customary route, but one 
hundred and eighty to two hundred 
and fifty miles off direct route.— 
Where the bill of lading read: “With 
liberty either before or after proceed- 
ing toward the port of discharge to 
proceed to, or toward, call, enter, or 
stay at any ports or places whatso- 
ever, although in a contrary direction 
to, or out of, or beyond, the route to 
the said port of discharge, once or 
oftener, in any order backward, or 
forward, for loading or discharging 
fuel, cargo, or passengers, or for any 

~ purpose whatsoever, and the same 
shall not be deemed a deviation, but 
shiall be deemed included within the 
intended voyage,” a ship bound from 
NewYork to Alexandria was justified 
in stopping at Torre Annunziati, a 
port on the customary route of ves- 
sels engaged in voyages of the char- 
acter undertaken, where visiting such 
port of ‘call increased the distance 
traveled not more than one hundred 
and eighty to two hundred and fifty 
miles over the direct course from New 
York to Alexandria. Callister v. U. 
S. Shipping Bd. Merchant Fleet Corp., 
21 F. (2d) 447, 451. 


50. Smith v. U. S. Shipping Bd. 
Emergency Fleet Corp., 26 F. (2d) 337 
{certiorari den 278 U. S. 628, 49 SCt 
29, 73 L. ed. 547]; Rosenberg v. U. S. 
Shipping Bd. Emergency Fleet Corp., 
G FF. (2d) 893 [aff 12. BH.) (2d) 721]. 


[a] Proceeding two hundred and 
fifty miles beyond destination is not 
allowable under a clause permitting 
deviation by calling at ports in or out 
of the customary route. Smith v. U. 


Corp., 26 F. (2d) 337 [certiorari den 


278 Us"S. ‘628, 49 “SCt) 29,0 73° li. .ed. 
547]. 
[b] Seven hundred and fifty miles 


beyond.—For a vessel, sailing from 
San Francisco with shipments for 
Cardiff, Wales, Rotterdam, Holland, 
and Hamburg, Germany, to pass Car- 
diff and Rotterdam and proceed to- 
wards Hamburg, seven hundred and 
fifty miles beyond Cardiff, and two 
hundred and fifty miles beyond Rot- 
terdam, intending to visit the three 
ports in the reverse of their geo- 
graphical order, principally for con- 
venience of loading return cargo, was, 
as to shipments for Cardiff and Rot- 
terdam, an unauthorized deviation, 
notwithstanding broad liberty clause, 
in bills of lading, to touch at any port 
or ports in any order, ‘in or out of 
the customary route’, Hamburg not 
being a port lying substantially on 
the course of the voyage from San 
Francisco to Cardiff or Rotterdam. 
Rosenberg v. U. S. Shipping Bd. 
Emergency Fleet Corp., 7 F. (2d) 893 
[aff 12 BF. (2d) 721]. 


51. The Blandon, 287 Fed. 722. 


[a] Rule applied.—A clause read- 
ing “with the liberty to call at any 
port or ports in or out of the cus- 
tomary route in any order,” does not 
excuse a return to the port of depar- 
ture, as the voyage, once started, 
should have been continuous. The 
Blandon, 287 Fed. 722. 


52. Rosenberg v. U. S. Shipping 
Bd. Emergency Fleet Corp., 7 F. (2d) 
893 Laff, 12, H. (2d) 721). 

53. The Caledonier, 31 F. (2d) 257 
[certiorari den sub nom. Picard vy. 
The Caledonier, 279 U. S. 865, 49 SCt 
480, 73 L. ed. 1003]. 


54. Frenkel v. MacAndrews & Co., 
Ltd., [1929] A. C. 545. 


55. Frenkel vy. MacAndrews & Co., 
Ltd., supra. 

[a] Damage for goods while at 
sea on the customary route and after 
touching at a port off the route can- 
not be recovered on the theory of 
deviation. Frenkel v. MacAndrews & 
Gov, itd... [11929] AL. C.2545. 

56.\ Smith v. U. S. Shipping Bd. 
Emergency, Fleet Corp., 26 F. (2d) 337 
[certiorari den 278 U. S. 628, 49 SCt 
29, 73 L. ed. 547]; Glynn v. Marget- 


20 Q. B. D. 475. 


57. Smith v. U. S. Shipping Bd. 
Emergency Fleet Corp., 26 F. (2d) 337 
[certiorari den 278 U. S. 628, 49 SCt 
29, 73 L. ed. 547]. 


58. Swift v. Furness, Withy & Co., 
Ltd., 87 Fed. 345. 


[a]. Proceeding to Havre and 
Flushing en route from Boston to 
London is an unreasonable deviation 
not permissible under such a clause. 
Swift v. Furness, Withy & Co., Ltd., 
87 Fed. 345. 


59) > Smith. Wv.° U.S. Shippines Bat 
Emergency Fleet Corp., 26 F. (2d) 337 
[certiorari den 278 U. S. 628, 49 SCt 
29, 73 L. ed. 547]; The Emelia S. de 


Perez, 287° Wed. 361) [affi. 9288. reds 
1019]. 

[a] TIllustration.—Where, the bill 
of lading permitted the carrier to 


tranship the goods and to deviate 
from the voyage, so as to go by any 
port or place en route or beyond, in 
any order, the ship was not liable for 
damages caused by delay in proceed- 
ing to a port one hundred and twenty- 
five miles beyond the port of destina- 
tion, and then transhipping back by 
another steamer, which arrived: at 
the destination the following day, 
since the question under such a bill 
of lading is one of degree and reason- 
able conduct, and the deviation which 
occurred was not unreasonable under 
the clause applicable. The Emelia S. 
irene 287 Fed. 361 [aff 288 Fed. 
1 . 


60. Centrosoyus-America, Ine vy. 
De Sie)! He CZa es 0guot ea Cad) a GOs 


61. Centrosoyus-America, Inca v. 
Ua Sx supra: 


62. Choice allowed under: 
Contract see supra § 758 et seq. 
Custom see supra § 757. 


63. General Hide, etc., Corp. v. U. 
S., 24 F. (2d) 736. 


64 General Hide, ete., Corp. v. U. 
S., supra. 
[a] Where ship had started via 


Panama Canal on a voyage from 
Tientsin to New York, changing her 
route to go via the Suez Canal instead 
constituted “deviation.” General 
Hide, ete., Corp. v. U. S., 24 F.: (2d) 
736. { 


460 [58 C.J.] 
aa. In General. To constitute deviation the depar- 
ture from route must be voluntary,°® in the sense 
of being without necessity®® or reasonable cause.°* 
In other words, deviation presupposes exercise of 
deliberate choice before occurrence of compelling 
necessity,®® and departure from route is justifiable 
where reasonably necessary for the safety of crew,°° 
ship,’° or cargo."? 

To save life. Departure from route to save human 


9 


life on another vessel is not deviation.*? 


[§ 766] bb. Cause of Peril or Emergency Result- 
ing in Deviation. It has been said that it is the 
presence of the peril rather than its cause, that jus- 
tifies the deviation,“? and deviation in the face of 
emergency may be justified even though the danger 
arose from fault of the carrier,7* as where the fun- 
damental cause of the emergency necessitating devia- 
tion was original unseaworthiness of the ship.*® 
Where, however, the emergency was deliberately 
planned in advance,’® or arose from the carrier’s 
gross negligence,’? resultant deviation is not justi- 
fied. In this connection it has been said that the 
deviation will be deemed voluntary if circumstances 
were such as to make the future necessity therefor 
presently obvious,’® but will be held involuntary 


65. The Willdomino vy. Citro Chem- 
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[$§ 765-768 


if such future necessity was not clearly apparent 
on leaving port.7® The question of whether the 
deviation was voluntary or involuntary within the 
foregoing. rules*® will turn upon the condition of 
the ship and the intention of the master at the com- 
mencement®! of the voyage, and not upon such con- 
dition and intention when the ship thereafter left 
another port.°? 

[§ 767] cc. Time When Necessity Arises. The 
necessity which will excuse a deviation must arise 
during the voyage,** and not at the loading port 
prior to its inception.** 

[§ 768] dd. Particular Emergencies or Perils— 
(aa) Insufficient Fuel. Where a ship leaves port 
with insufficient bunker coal for the voyage, and 
is forced to depart from the route to secure coal, 
there is an actionable deviation if the original in- 
sufficiency resulted from preconceived intent to de- 
viate for coal,*® as where it was desired to buy coal 
at a port where prices would be cheaper,*® or was 
the result of gross negligence,** as where the sup- 
ply in the bunkers was grossly inadequate for the 
voyage undertaken.8% But it has been held that no 
actionable deviation arises if the original insuffi- 
ciency resulted merely from neglect.*® 


71 L. ed. 491 [aff 300 Fed. 5]. 


esyh Cons Hi) Wr Salis te SyCieeGaly 773! 
L. ed. 491; Hostetter v. Park, 137 U. 
Ses OF Tie SCs aoa ped o6 sia ne 
Rosalie Hull, 4 F.. (2d) 985 [aff 296 
Fed. 938]; The Turret Crown, 297 
Fed. 766 [certiorari den sub nom. 
Commonwealth SS. Co. vy. Patent Vul- 
canite Roofing Co., 264 U. S. 591 mem, 
44 SCt 403 mem, 68 L. ed. 865 mem]. 


66. The Willdomino v. Citro Chem- 
IY COs. PC) Liisa. WileiecWe SiOle ails 73 
L. ed. 491 [aff 300, Fed. 5]; Hostetter 
Veeark, 137 WS 30. LIS Chl 34s i, 
ed. 568; The Rosalie Hull, 4 F. (2d) 
985 [afi 296 Med. 938];9 The Turret 
Crown, 297 Fed. 766 [certiorari den 
sub nom. Commonwealth SS. Co. v. 
Patent Vulcanite Roofing Co., 264 U. 
S. 591 mem, 44 SCt 403 mem, 68-L. 
ed. 865 mem]. 


67. The Willdomino v. Citro Chem- 
Teal Co. 272) Us. 184718047 SCt 261, 
71 L. ed. 491 [aff 300 Fed. 5]; Hostet- 
terinvabarke WisinUis. 30) LRISCt ak 34 
L. ed. 568; The Rosalie Hull, 4 F. 
(2d) 985; The Turret Crown, 297 Fed, 
766 [certiorari den sub nom. Common- 
wealth SS. Co. v. Patent Vulcanite 
Roofing Co., 264 U. S. 591 mem, 44 SCt 
403 mem, 68 L. ed. 865 mem]. 


68. The Waalhaven, 36 F. (2d) 706. 


69. The Malcolm Baxter, Jr., 20 F. 
(2d) 304 [aff sub nom. France v. 
French Overseas Corp., 277 U. S. 323, 
48 SCt 516, 72 L. ed. 901]; The Tur- 
ret Crown, 297 Fed. 766 [certiorari 
den sub nom, Commonwealth SS. Co. 
v. Patent Vulcanizing Roofing Co., 
264 U. S. 591 mem, 44 SCt 403 mem, 
68 L. ed.. 865 mem]; Kish v. Taylor, 
[1912] A. C. 604, 3 BRC 266. 


70. The Malcolm Baxter, Jr., 20 F. 
(2d) 3804 [aff sub nom. France v. 
Freneh ‘Overseas Corp:, 277: U.S. 323, 
48 SCt 516, 72 L. ed. 901]; The Turret 
Crown, 297 Fed. 766 [certiorari den 
sub nom. Commonwealth SS. Co. v. 
Patent Vulcanite Roofing Co., 264 U. 
S. 591 mem, 44 SCt 403 mem, 68 L. ed. 
865 mem]; Kish v. Taylor, [1912] A. 
C. 604, 3 BRC 266. 


71. The Malcolm Baxter, Jr., 20 F. 
(2a) 304 [certiorari den sub nom. 


Us Su OLS SCtaL LA, Vi 2ylim eden AO a. 
afl 277 Ui. 7S. 323, 48 SCt 51/6, 72" i. ied: 
901); Dhe Turret’ Crown, 29% (Wed. 
766 [certiorari den sub nom. Common- 
wealth SS. Co. v. Patent Vulcanite 
Roofing Co., 264 U. S. 591 mem, 44 SCt 
403 mem, 68 L. ed. 865 mem]. 


72. Crocker v. Jackson, 6 F. Cas. 
No. 3,398, 1 Sprague 141. 


[a] Going out of course to speak 
distressed ship.—Crocker vy. Jackson, 
6 F. Cas. No. 3,398, 1 Sprague 141. 


{ 


73. France v. French Overseas 
Corps 21 LU. Sve328, 49) S@t moles aie 
L. ed. 901; The Turret Crown, 297 
Fed. 766, 777 [certiorari‘den sub nom. 
Commonwealth SS. Co. v. Patent Vul- 
canite Roofing Co., 264 U. S. 591 mem, 
44 SCt 403 mem, 68 Il. ed. 865 mem]; 
Kish v. Taylor, [1912] A. C. 604, 618, 
621,73) Be Re C2266. 


74. France vy. French Overseas 
Coin VE Wl Sy See LIS biG 72 
L. ed. 901. 


75. France v. French Overseas 
Corp., supra; The Turret Crown, 284 
Fed. 439 [certiorari den 262 U. S. 742, 
43 SCt 520, 67 L. ed. 1210}; Kish’ v. 
Taylor, [1912] A. C. 604, 3 BRC 266. 


[a] Overloading.—Where a ship 
unseaworthy by reason of an exces- 
Sive deck load was, as a result of her 
unseaworthiness, compelled to depart 
from the usual route by putting in to 
a port of refuge for repairs, there 
was not an actionable deviation. 
Kishev. Taylor, [i9lzi ea. Oh 60au.s 
BRC 266. 


[b] Structural defect of the ship, 
rendering her unseaworthy, does not 
make a subsequent deviation wrong- 
ful, although in such ease damages 
may be recovered from the carrier in 
so far as caused by the unseaworthi- 
ness, the true basis of liability being 
the unseaworthiness and not the de- 
viation. France vy. French Overseas 
Corp:, 277 UW. S.1323) 480SCte 516) 72 
L. ed. 901. 


Insufficient fuel see infra § 768. 


_ 76. The Willdomino v. Citro Chem- 
ical Co., 272 U. S. 718, 47 S@t 261, 262, 


For later cases, developments and changes in the law see Annotations, 


77. The Willdomino v. Citro Chem- 
ical Co., supra. 


“An emergency sufficient to excuse 
a departure cannot arise out of cir- 
cumstances deliberately planned nor 
from gross negligence.” The Will- 
domino y. Citro Chemical Co., supra. 


78. The Malcolm Baxter, Jr., 20 
F. (2d) 304 [certiorari granted sub 
nom. France vy. French Overseas 
Corp. 275: U.S 2517 48 (SCreiiiae 2 eis 
edi402, aff 277 U.S. 323, 48 ‘St (516) 
72 L. ed. 901). 


79. The Malcolm Baxter, Jr., su- 
pra. 


woe See supra text and notes 73-— 


81. The Malcolm Baxter, Jr., su- 


82. The Malcolm Baxter, Jr., su- 


83. The Maine, 8 F. (2d) 291. 
84 The Maine, supra. 


_ 85. The Willdomino v. Citro Chem- 
igal-€o5 .272-U.iS..718,, 47 -SCt, 261) anu 
L. ed. 491 [aff 300 Fed. 5]; The Waal- 
haven, 36 F. (2d) 706 [certiorari den 
ZS Oss ey4, pD0n SOCteso engl 4 bieceds 
1159]; The Caledonier, 31 F. (2d) 257 
[certiorari den 279 U. S. 865, 49- Sct 
480, 73 L. ed. 1003]; The President 
Arthur, 28 F. (2d) 391. 


86. The Waalhaven, 36 F. (2d) 706 
[certiorari den 281 U. S. 747, 50 SCt 
352,.74 L. ed. 1159]. 


[a] Rule applied.—A vessel de- 
parting from the course of voyage 
to go through ice fields to a port 
where coal was cheap “deviated” 
from the voyage and was liable for 
resulting cargo damage. The Waal- 
haven, 36 F. (2d) 706 [certiorari den 
231 USES. (40, sO SCtmOb2, wl danuaneds 
LL SO 
_ 87. The Willdomino y. Citro Chem- 
ical Co., 272 U. S. 718, 47 SCt 261, 71 
L. ed. 491 [aff 300 Fed. 5]. 


88. The President Arthur, 28 F, 
(2a) 391. 


89. The Waalhaven, 36 F. (2d) 706 


same title and section number, 


§§ 768-777] 


_Fuel oil. Where the ship sails with an insuffi- 
cient supply of fuel oil, pursuant to a deliberate 
plan to depart from the route to secure. replenish- 
ment, such departure constitutes an actionable de- 
viation.°° 


Liberty clauses,®* granting the ship the right to 
call at ports off the agreed or customary route, do 
not authorize her to sail voluntarily with a short- 
age of fuel which will create a necessity of visiting 
fuel ports at which a call would not otherwise be 
made. 

[§ 769] (bb) Lack of Food. A deviation neces- 
sary to replenish food supplies is justified.®? 


[§ 770] (cc) Need for Repairs. Departure from 
route to effect necessary repairs is not deviation.®* 


[§ 771] (dd) Perils of Sea. Deviation reasonably 
required by perils of the sea is justified.®® 


[§ 772] (ee) Risk of Capture. Departure from 
route to avoid capture by the public enemy is not 
-deviation.°?® 

[§ 773] (4) Dry-Docking. Dry-docking may con- 
stitute deviation,®’ unless justifiable.°® 

[§ 774] (5) Failure To Deliver; Overcarriage. 
Deviation may consist in failure to deliver goods at 
the port named in the bill of lading,®® or in an over- 


ka Packetfacht 
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carriage of goods. 


Where overcarriage of goods is excusable within 
stipulations covering such matter, there is no devia- 
tion.” But unexcepted negligence,’ or deliberate and 
unnecessary Overcarriage,t may deprive the carrier 
of the benefit of stipulations which would otherwise 
excuse overcarriage of goods. 


[§ 775] (6) Improper Care and Custody of Cargo. 
Carrying cargo on deck contrary to eustom and 
without consent of the shipper constitutes deviation. 
But mere negligent stowage does not amount to 
deviation.® 

[§ 776] (7) Mode of Transportation. Carriage in 
part by rail is not deviation where permissible un- 
der the contract of shipment.? 


[§ 777] (8) Towing. Taking another vessel in 
tow, without the consent of the shipper, constitutes 
deviation,® except to the extent that towing of an- 
other ship is necessary to save human life.® 


Contractual permission “to tow and assist vessels 
in all situations” authorizes a ship to go to the as- 
sistance of a vessel in distress and tow her to such 
place of safety as, under the circumstances, is most 
reasonably accessible,t® but such clauses do not jus- 
tify the salving vessel in towing the distressed ship 
for an unreasonable distance.11 


{certiorari den 281 U. S. 747, 50 SCt 
352, 74 wu. eds 1159]. 


90. The Maine, 8 F. (2d) 291. 


[a] Could buy cheaper elsewhere. 
—The Maine, 8 F. (2d) 291. 


91. See supra §§ 762, 763. 


92. The Caledonier, 31 F. (2d) 257 
[certiorari den 279 U. S. 865, 49 SCt 
480, 73 L. ed. 1003]; The Maine, 8 F. 
(2d) 291; Hurlbut vy. Turnure, 81 Fed. 
208, 26 CCA 335. 


93. The Rosalie Hull, 296 Fed. 938 
[aff 4 F. (2d) 985]. 


ja] Where fresh meat aboard ship 
had turned bad during a voyage of 
forty-five or fifty days and a large 
part of the voyage was yet to be com- 
pleted, the vessel was entitled to re- 
plenish her food supply and departing 
from the regular route to do so was 
not deviation. The Rosalie Hull, 296 
Fed. 938 [aff 4 F. (2d) 985]. 


94. The Turret Crown, 297 Fed. 
766 [rev 282 Fed. 354, certiorari den 
sub nom. Commonwealth SS. Co. v. 
Patent Vulcanite Roofing Co., 264 U. 
S. 591, 44 SCt 403, 68 L. ed. 865]. 


* 95. France v. French Overseas 
Corps 201 Us S. 323, 48) 5CU 516) 72, ls 
ed. 901; The Turret Crown, 284 Fed. 
439 [aff 275 Fed. 961, and certiorari 
den sub nom. Vulcanite-Roofing Co. 
v. Commonwealth SS. Co., 262 U.S. 
742543 SCt 520; 67 Led. 1210]. 


fa] Running from storm.—Return 
of vessel to port on account of 
storm, although necessitated by un- 
seaworthiness of the vessel, was not 
an “unjustifiable deviation,” depriving 
the carrier of the benefit of bill of 
lading contract limiting liability. 
The Turret Crown, 284 Fed. 439 [aff 
275 Fed. 961, certiorari den sub nom. 
Vuleanite. Roofing Co. v. Common- 
wealth SS. Co., 262 U. S. 742, 43 SCt 
520, 67 Li ed. 1210]. 


96. Compagnie Franco-Indochinoise 
v. Deutsch Australische Dampschiffs 
Gesellschaft, 36 Philippine 643; Com- 
pagnie de Commerce et de Navigation 
D’Extreme Orient y. Hamburg Ameri- 


Actien Gesellschaft, 
36 Philippine 590. 


97. The Indrapura, 171 Fed. 929. 


[a] Even though dry-dockea at 
port on regular route the ship devi- 
ated because the cargo was “taken to 
a place never contemplated or agreed 
upon, namely to a dry dock, where, 
together with the ship, it was lifted 
entirely out of the water and subject- 
ed to. totally different or additional 
sources of risk, among which may be 
mentioned fire, theft, and seizure.” 
The Indrapura, 171 Fed. 929, 933. 


98. The Indrapura, 238 Fed. 853. 


{a] Custom of port held to justify 
dry-docking so as to preclude claim 
of deviation. The Indrapura, 238 


Fed. 853. 
99. Sheldon v. Hamburg Ameri- 
kanische Packetfahrt-Actien-Gesell- 


schaft, 28 F. (2d) 249. 


1. Sheldon v. Hamburg Amerikan- 
ische Packetfahrt-Actien-Gesell- 
schaft, supra; Niles-Bement-Pond Co. 
v. Dampkiesaktieselskabet Balto, 282 
Fed. 235; Cunard SS. Co. v. Buerger, 
LOR INS Chea Vieie IG VAar lee ASS GBs 
646]. 


2. Sheldon v. Hamburg Amerikan- 
ische Packetfahrt-Actien-Gesell- 
schaft, 28 F. (2d) 249. 


[a] Proof of actual misfeasance, 
rather than mere negligence, neces- 
sary to sustain a claim of deviation 
with respect to overcarriage under a 
stipulation excusing overcarriage 
where goods “for any reason whatso- 
ever cannot be . . found at the 
port of destination.” Sheldon v. Ham- 
burg Amerikanische Packetfahrt-Ac- 
tien-Gesellschaft, 28 F. (2d) 249. 


3. Searle v. Lund, 9 Aspin. 557. 


4. Sargant v. Hast Asiatic Co., 85 
1 Aig BASS NS aH ells 


[a] Where ship failed to discharge 
goods at port actually visited, and to 
avoid delay took the goods to a dis- 
tant port and then delivered them on 
her return, the damage from delay 
was not excused under stipulations 


permitting overcarriage of goods, as 
such stipulations referred to an over- 
carriage reasonably necessary and did 
not permit overcarriage at the mere 
option of the carrier. Sargant v. East 
ASIA tIG"COs, Sd) Lied Keeieentile 


5. St. Johns N. F. Shipping 
v. Companhia Geral, ete., 263 Se 
119, 44 SCt 30, 68 L. ed. 201; Sheldon 
v. Hamburg Amerikanische Packet- 
fahrt-Actien-Gesellschaft, 28 F. (2d) 
249; The Southlands, 27 F. (2d) 1010; 
The St. Johns N. F., 280 Fed. 553 
[certiorari granted 259 U.S. 579, 42 
SCt 587, 66 L. ed. 1073 and aff 263 U. 
S. 119, 44 SCt 30, 68 L. ed. 201]. 


6. Lagerloef Trading Co., Inc. v. 
U.S. 43) BY (2d)eerd. 


[a] Stowage in lazaret exposing 
cargo to leakage of sea water may 
be negligence, but it not a “deviation” 
rendering the carrier liable as in- 
surer for damage sustained, the case 
at bar being distinguishable from 
deck stowage decisions. lLagerloef 
eS Coxe ine ww. Ua Sarasa cod 
71. 


7. Robertson v.* National SS, Co., 
139 N. Y. 416, 34 NE 1053 [rev 60 .N. 
Y¥. Super, 132, 17 NYS 459° 


8. Globe Navigation Co.,.. Ltd.- v. 
Russ Lumber, etc., Co., 167 Fed. 228. 


6 BF, Cas. 


Corp. 
U 


9. Crocker yv. Jackson, 
No. 3,398, 1 Sprague 141. 


10. Morris Beef Co. v. The Wells 
City, 61 Fed. 857, 10 CCA; 123: [aff 57 
Fed. 317]; Stuart v. British, etc.,; Nav. 
Co., 2 Aspin. 497. 


11. Schwarzchild vy. National SS, 
Co., 74 Fed. 257; Scaramanga vy. 
rSReneay ey aay (CLM EA by Plas 


{a] Failing to take off crew.— 
Where, although the weather was 
good and the crew might have been 
taken off a disabled vessel, she was 
towed a great distance, and both ves- 
sels wrecked, the deviation was not 
justifiable. Scaramanga v. Stamp, 5 
CaP) D295 fafhire Pe. pasted: 

[b] Proceeding to distant port.— 
Such a clause does not justify an un- 
necessary deviation in rendering a 
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[§ 778] d. Ratification. 


tage of the same.*? 


[§ 779] 15. Delay'*—a. In General. 
sence of an agreement to the contrary,'* the ship 
is obligated to sail from the port of loading within 
a reasonable time,!® although she need not sail soon- 
er,'® and to prosecute her voyage without unneces- 
sary delay,'? and where the carrier unreasonably 
delays the commencement or completion of the voy- 
age without legal excuse!® it may be held liable 


for resultant damage to cargo.'” 


Unseaworthiness. Where the delay was occasioned 
by breach of the warranty of seaworthiness, the ear- 


rier has been held liable.?° 


[§ 780] b. Excusable Delay—(1) In General. The 
carrier is not liable for damage to cargo resulting 


salvage service by going to a distant 
port instead of to the one most rea- 
sonably accessible in the particular 
circumstances of the case. Schwarz- 
child v. National SS. Co., 74 Fed. 257. 


12. See case infra this note. 


{a]. Ratification not shown by si- 
lence. General Hide, ete., Corp. v. 
U. S., 24 EF. (2d) 736. 


13. As deviation see supra § 754. 


14. Armour Grain Co. v. Compag- 
nie Generale Transatlantique, 26 F. 
(2d) 739 [aff 26 F. (2d) 741]. 


Contractual permission to delay see 
infra § 781. 


15. Armour Grain Co. v. Compag- 
nie Generale Transatlantique, 26 F. 
(2d) 739 [aff 26 F. (2d) 741]; The Ft. 
Gaines, 24 F. (2d) 849; Porter v. Bank 
Taine, 2 Eyn(2d)e 513 kati, 25 omy 162.0); 
843. (certiorari den 278 U. S. 623, 49 
SCt 25, 73 L. ed. 544)]; U. S. Ship- 
ping Bd. Emergency Fleet Corp. v. 
Texas Star Flour Mills, 12 F. (2d) 
9; Reardon v. Zacharie, 6 Mart. N. S. 
(La.) 644. 


[a] Whether time of delay was 
reasonable must be determined in the 
light of all the surrounding circum- 
stances. Porter v. Bank Line, 17 F. 
(2d) 513 [aff 25 F. (2d) 843 (certiorari 
ye ES 7020, 40 SCt 2b aioe -eCs 
544)]. 


[b] Delay unreasonable.—Where 
the ship delays sailing until March 
22, 1921, when the cargo has been 
loaded on February 25, the delay in 
sailing is unreasonable, Armour 
Grain Co. v. Compagnie Generale 
Transatlantique, 26 F. (2d) 739 [aff 
26 F. (2d) 74117. 


16. The Esrom, 272 Fed. 266 [rev 
261 Fed. 624 (certiorari den 257 U.S. 
634, 42 SCt 47, 66 L. ed. 408)]. 


[a] Single item of perishable car- 
go.—A ship is not bound to sail any 
more quickly because a single item 
of the cargo is perishable, and the 
shipper takes the risk of the reason- 
able time for sailing whatever it may 
be. The Esrom, 272 Fed. 266 [rev 
261 Fed. 624 (certiorari den 257 U. S. 
634, 42 SCt 47, 66 L. ed. 408)] (con- 


curring op. of Hough, C. J.) 


Lime ne Caledonian Simi. 
15 SCt 537,.39 L. ed. 644; The Olive 
Branch, 20 La. Ann. 257; Sherman vy. 
Inman SS. Co., 26 Hun (N. Y.) 107. 
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18. Excusable delay see infra 
780-783. if + 
19. U. S—The Caledonia, 157 U. 


It would seem that the 
shipper’s ratification of a voluntary and wrongful 
deviation will preclude his thereafter taking advan- 
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ble.?1 


[§ 781] (2) Contract Allowing Delay.*” 


[§§ 778-782 


from delay for which it was not legally responsi- 


Where 


damage results from delay permissible under the 


In the ab- 
denied.?? 


[§ 782] (3) Repairs. 
is so disabled in a severe gale as to require her to 
put into the nearest port for repairs, her owners are 
not liable for damage to perishable goods caused 
by the necessary delay for repairs,** if the master 
was justified in putting into the port for repairs, used 


terms of the contract of shipment, recovery will be 


Where a seaworthy vessel 


proper diligence in getting repairs made, exerted 


himself to preserve the cargo, under the best advice 
he could get, and was unable to send the cargo for- 


ward by another vessel;?° and the owners are not 


S124, 15 SCt)37, 39 beds 6440 the 
Ft. Gaines, 24 F. (2d) 849; The James 
Platt, 13; ba iCas. INOF 7 ,190s os Ben- 
491. 


La.—The Olive Branch, 20 La. Ann. 
257; Hart v. The Jane Ross, 5 La. 
Ann. 264; Reardon v. Zacharie, 6 
Mart. N. S. 644. 


N. Y.—Sherman v. Inman SS. Co., 
26 Hun 107. 


Eng.—Thirley v. Orchis SS. Co., 
[1907] 1K. B. 660. 


Newfoundl.—Gibb v. Allan, 6 New- 
foundl. 499. 


[a] Burning of coal.——MThe Pehr 
Ugland, 271 Fed. 340 [app dism 277 
Fed. 1019]. 


[b] Decay of apples.—The Olive 
Branch, 20 La. Ann. 257. 


[ec] Deterioration of bananas.—(1) 
Aboard ship. The Ft. Gaines, 24 F. 
(2d) 849. (2) On dock waiting for 
arrival of ship. The Fort Morgan, 284 
Fed. 1, 


[d] Loss of weight by Live stock. 
—The Caledonia, 157 'U. S. 124, 15 SCt 
537, 39 L. ed. 644. 


[e] Loss or theft of goods because 
ne one available to receive delayed 
shipment.—The Protection, 102 Fed. 
516, 42 CCA 489. 


[f] Spoiling of meat.—Sherman y. 
Inman SS. Co., 26 Hun-(N. Y-) 1072 


{g]. Weevil damage to flour.—uU. S, 
Shipping Bd. Hmergency Fleet Corp. 
My Texas Star Flour Mills, 12 F. (2d) 


[h] Under 4 Curwen St. p 3399, 
which makes all steamboats liable 
“for damages arising out of any con- 
tract for the transportation of any 
goods or persons,’ an action lies 
against a steamboat upon a special 
eontract signed by the owner for the 
transportation of goods upon _ the 
boat to the end of its route and be- 
yond, although the delay complained 
of as injuring the goods occurred be- 
yond. The Jonas Powell v. Thomp- 
son, 16 Oh. St. 98. 


20. The Caledonia, 157 U. S. 124, 
15 SCt 587, 39 L. ed. 644 [aff 43 Fed. 
681, 50 Fed. 567). 


[a] Hidden defect in propeller 
shaft.—The carrier is liable for delay 
resulting from breach of the war- 
ranty of seaworthiness, although the 
breach was due to a hidden defect in 
the propeller shaft not attributable 
to the carrier’s negligence. The Cale- 
donia, 157 U. S. 124, 15 SCt 537, 39 


For later cases, developments and changes in the law see Annotations, 


liable even if the means used by the master to pre- 
serve it, under the advice of experienced and com- 


L. ed. 644 [aff 43 Fed. 681, 50 Fed. 
567]. 


21. The Casey; 39 F. (2d) 136; The 
Hiram, 101 Fed. 138; The Gentleman, 
10 F. Cas. No. 5,324, Olcott 110, [rev 
on other grounds 10 F. Cas. No. 5,323, 
1 Blatchf. 196]; Lewis v. The Suc- 
cess, 18 La. Ann. 1 


[a] Protracted voyage.—A ship is 
not answerable for damages to a per- 
ishable cargo, occasioned by an un- 
usually protracted voyage, unless the 
delay is owing to the fault of the 
master-or owner. The Gentleman, 10 
F. Cas. No. 5,324, Olcott 110 [rev on 
other grounds 10 F. Cas. No. \5,323, 
1 Blatchf. 196]. 


[b] Unable to cross bar.—Where a 
ship trading between two ports is 
loaded with reference to the ordi- 
nary condition of the entrance of the 
port of destination, this is all that 
can be demanded; and her owners 
cannot be held liable for injury to 
cargo from her detention on account 
of exceptional and unusual circum- 
stances which rendered her draft of 
water too great for her to cross the 


bar. Lewis v. The Success, 18 La. 
Ann. 1. 
[c] Excuse not shown.—It is no 


defense to a suit for damages for the 
breach of a contract made by a, bill 
of lading to transport goods by a par- 
ticular vessel that the carrier aft- 
erward forwarded the goods by an- 
other vessel without additional cost 
or risk to the shipper, where there 
was a month’s delay as a result of 
shipping in a different vessel, and 
no one was at the destination to re- 
ceive the goods on arrival and they 
were lost. 
516, 42 CCA 489. ‘ 


22. Exceptions as to liability for 
damage from delay see supra § 639. 


23. American Steel Co. vy. Trans- 
marine Corp., 36 F. (2d) 246; U. S. 
Shipping Bd. Emergency Fleet Corp. 
v. Pensacola Lumber, etc., Co., 290 
Fed. 358; The Esrom, 272 Fed. 266 
[rev 271 Fed. 624, certiorari den 257 
U. S. 634, 42 SCt 47, 66 L. ed. 408]; 
The Citta di Messina, 169 Fed. 472. 


24. The Jason, 28 Fed. 323; Coch- 
ran v. The Cleopatra, 17 La. Ann, 270. 


25. The Collenberg, 1 Black (U.S. 
ee 17 L. ed. 89; The Jason, 8 rea. 


[a] Carrier not obligated to incur 
unreasonable forwarding expense,— 
The Jason, 28 Fed. 323. 


same title and section number, 


The Protection, 102 Fed, 


§§ 782-785] 


petent persons, were not the most suitable and well 
: But where a vessel is compelled to lie 
in a foreign port for a long time waiting for means 
to procure repairs, the voyage is in effect broken up, 
and the disabling of the master and mate by sick- 
ness from attending to the duties of the ship will 
not exonerate the owner from responsibility for the 
loss of the cargo by lack of proper attention;27 and 
the carrier is liable also for delaying longer than 
was necessary to make proper temporary repairs,?° 
or for refusing to deliver the cargo to the consignee 
at the port of delay upon tender of full freight and 


judged.?¢ 


a general average bond.?® 


[§ 783] (4) Weather Conditions. 


26. Lawrence v. The Lieutenant 
Admiral Callomberg, 15 F. Cas. No. 
8,139 [aff 7 F. Cas. No. 3,716, 18 How 
Olean and aff 1 Black 170, 17 L. ed. 


27. Phelan v. The Alvarado, 19 F. 
Cas. No. 11,067. 


28. The Queen, 28 Fed. 755. 
29. The Martha, 35 Fed. 313. 


30. The Hiram, 101 Fed. 138; Reed, 
OuGy,  CO.yVa Woods 138 Va. 187) 120 
SE 874. 


[a] Spoiled watermelons.—Reed, 
ete., Co. v. Wood, 138 Va. 187, 120 
SE 874. 

ole boaks vee Us joa. SDippine <18ds 


Emergeney Fleet Corp., 11 F. (2d) 
bass 


[a] Decay of fish.—‘‘Acceptance 
of delayed performance of a contract 
which specifies the time of perform- 
ance is not inconsistent with the re- 
tention of the right to recover dam- 
ages for the delay.’ Boak v. U. S. 
Shipping Bd. Hmergency Fleet Corp., 
11 F. (2d) 523, 524. 


32. U. S.—The Cardiganshire, 9 F. 
(2d) 416; Toxaway Tanning Co. v. 
Sulzberger, etc., 242 Fed. 888, 155 CCA 
476 [certiorari den 245 U. S. 657, 38 
SCt 13, 62 L. ed. 534]; McAllister v. 
Southern Pac. Co., 111 Fed. 938; The 
Germanic, 107 Fed. 294 [aff 124 Fed. 


IAPS ISOCAR S215 (ATEV1916 “ES? 589% 25 
SCt 317, 49 L. ed. 610)]. 
Mass.—Knowles v. Dabney, 105 


Mass. 437. 


N. Y.—O. M. Earle Co. v. Munson 
SS. Lines, 135 Misc. 126, 236 NYS 
580. 


Oh.—Long v. Louisville, etc., Pack- 
et Co., 7 OhHNPNS 14. 


Philippine.—Manila R. Co. v. La 
Compania Transatlantica, 38 Philip- 
pine 875. 


[a] Discharge by night under a 
permit from the collector, in accord- 
ance with long established usage, is 
as lawful and valid as a discharge by 
day, and is not ipso facto negligence, 
rendering the vessel liable for a loss 
of goods by fire during the unloading, 
any more than a discharge by day. 
The Egypt, 25 Fed. 320. 


[b] Breaking of tackle.—The car- 
rier may be liable for loss of a por- 
tion of the cargo by the breaking up 
of the tackle of a crane used for trans- 
ferring the goods upon lighters, and 
standing on the pier. Knowles v. 
‘Dabney, 105 Mass. 437. 


[c] Exposure to dust.—W here 
bags of filberts, in the course of 
discharging, were placed so near the 
coal bunkers that dust from the. coal 
blew on and through them, the ship 
was liable for the damage. Hills v. 
The Florida, 69 Fed. 159. 
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cargo arising from delay due to the condition of 
the weather, and not to any negligence in navigation, 
the carrier is not responsible.?° 


[§ 784] c. Waiver of Delay. The fact that the 
cargo owner permits goods to be shipped after ex- 
piration of the time specified for forwarding them 
does not show waiver of a claim for damage re- 
sulting from delay.*4 


[§ 785] 16. Discharge of Cargo.* The carrier is 
hhable for loss of goods through negligent discharg- 
ing,®? and is liable for the loss of goods delivered 


to him as such where a portion of them were trans- 


For damage to 


[d] Freezing of perishable goods. 
—O. M. Earle Co. v. Munson SS. Lines, 
135 Misc. 126, 286 NYS 580; Long v. 
ome eee etc., Packet. Co., 7 OhNP 

14, 


[e] Use of slings in unloading car- 
go of lemons, damaging the cases, is 
improper. The Bencleuch, 10 F. (2d) 
49 [mod 3 F. (2d) 824]. 


[f] Liability of lightermen and 
stevedores—(1) A ship acts at her 
own risk in loading the lighter in the 
absence of the lighter’s crew, with- 
out their Knowledge or authority, and 
the cargo so put aboard without au- 
thority is not in law received by the 
lighterman, nor is he accountable for 
it as a bailee to its owner. Jarvis v. 
The Iniziativa, 50 Fed. 229. (2) 
Stevedores, contracting with an agent 
of a steamship to unload and trans- 
port wool in their lighter, who failed 
properly to protect it from rain, held 
negligent in proceeding with the work 
without covers, or without making 
diligent efforts to secure covers, when 
rain threatened, even if the agent 
failed to supply covers as he had 
agreed, and in failing to place the 
cargo on a covered pier where it would 
be protected, and bound to make con- 
tribution to the agent who was pri- 
marily liable. Metcalfe v. Chiarello, 
294 Fed. 29. (3) A steamship con- 
tracting to deliver cargo at a wharf 
is liable under its contract to the 
cargo owner for loss due to negli- 
gence in discharging from the ship 
into va lighter. <The Robert? BR. 25% 
Fed. 37, 166 CCA 365. (4) Stevedores 
contracting with a steamship to dis- 
charge ore into a lighter, althoue 
not including trimming the cargo, are 
primarily liable for loss by dumping 
because of failure to trim, where they 
continued loading after danger of 
capsizing was apparent, over protest 
of the master of the lighter, and with- 
out notifying the ship. The Rob- 
ert R., supra. (5) A contract by a 
steamship with stevedores to. dis- 
charge cargo into.a lighter contem- 
plated exercise by the stevedores of 
ordinary care, and, if conditions 
showed that continuance of discharg- 
ing. was unsafe, they were bound to 
stop until the danger was removed. 
The Robert R., supra. (6) A ship 
delivering cargo on a lighter is lia- 
ble for loss through capsizing of the 
lighter because of failure to trim 
properly. The Randwyck, 220 Fed. 
383 [aff 226 Fed. 724, 141 CCA 480]. 
(7) A ship required.to lighter cargo to 
its wharf of delivery is liable for 
its injury by rain while on the light- 
ers, due to failure to provide proper 
lighters or proper covering. The 
Ogeechee, 248 Fed. 808. (8) A carrier 
authorized by the bill of lading to 
employ lightermen for the shipper’s 
account, in absence of a showing of 
failure to exercise due diligence in 
appointing them, is not liable for 
their negligence.. Bonura y. United 


*By JOHN DRYDEN WINDSOR (§§ 785-789). 


ferred to a float belonging to such carrier prepara- 


Fruit Co., 162 La. 53, 110 S 86. 


[g] Insufficiency of wharf.—(1) 
The carrier by water is liable for 
loss of goods from the breaking 


down of a wharf, upon which the mas- 
ter had been ordered not to unload 
by the carrier (Vose v. Allen, 28 F. 
Cas. No. 17,006, 8 Blatchf. 289 [aff , 
28 F. Cas. No. 17,005, 12 NYLegObs 
100]); (2) and the act of the master 
in overloading a pier renders the ship 
liable for resulting injury to cargo 
which she had already deposited 
thereon, even if such deposit was un- 
der, circumstances rendering it equiv- 
alent to delivery to the consignee 
(Kennedy v. Dodge, 14 F. Cas. No: 
7,701, 1 Ben. 311), (3) particularly 
after warning by the dock master that 
the dock could not carry the weight 
of the cargo (Vose v. Allen, supra); 
(4) and where a carrier did not give 
proper notice to the consignee to ap- 
pear and take charge of the freight, 
and allow reasonable time thereafter 
for him to do so, but unloaded the 
freight upon a pier, which collapsed, 
so as to injure the goods, the carrier 
was liable, irrespective of the ques- 
tion whether it was guilty of negli- 
gence in failing to exercise reason- 
able care in selecting a safe place to , 
unload (Rosenstein v. Vogemann, 184 
IN. TY. 9 3255-77 NIE 625 re 


[h] Rule applied.—A vessel is not 
‘ready to discharge,’ within the 
meaning of a provision in the bill cf 
lading that all goods are ‘“‘to be tak- 
en from along-side immediately the 
vessel is ready to discharge,’’ when 
it is impossible for her to discharge 
without destroying the cargo, and 
therefore the vessel is liable to the 
owner of goods for loss occasioned 
by improperly unloading at such time. 
The Aline, 19 Fed. 875. 


[i] Where part owner of ship, who 
is also master and consignee, sells 
the ship before he has sold or satis- 
factorily delivered the cargo, and, in 
consequence of taking out the cargo 
in order to deliver the ship, it was 
damaged, he will be liable, although 
the shipper knew that the ship might 
be sold at some time during the voy- 
age. Gaither v. Myrick, 9 Md. 118, 
66 AmD 316. 


[ij] Consignee who has made ad- 
vances on account of a shipment of 
iron may hold the owner of the ves- 
sel liable in admiralty for a loss of 
the iron, caused by the act of the mas- 
ter in unloading on an insufficient 
wharf. Vose v. Allen, 28 F. Cas. No. 
17,006, 3 Blatchf. 289. 


[k] Delay in discharging a ship- 
ment of knock-down railroad cars at 
a Cuban port, and improper stowage 
of the cargo on the wharf when un- 
loaded, due to the unusual congestion 
of the port and unusual financial and 
industrial conditions prevailing there 
at the time, gave neither shipper nor 
carrier valid claims for damages 
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tory to their delivery, and were there destroyed by 
fire;?> but where consignees, although having giv- 
en notice to the ship that they will not receive the 
cargo because of the unfavorable state of the weath- 
er, do accept and remove it in part as delivered from 
the ship, they cannot claim indemnity from the ship 
for injury to the cargo by a storm to which it was 
exposed while on conveyance to its place of storage.** 

[§ 786] 17. Loss or Injury after Discharge or 
Although the liability of the carrier, as 
such, terminates on an actual or constructive deliv- 
ery of the goods,*® it continues until such delivery, 


Tender. 


even though the goods have been 


vessel,?® and thus a carrier who, without notice to 


against the other. Koppel Industrial 
Car, ete., Co. v. Baltimore SS. Co.,. 287 
Fed. 203 [aff 299 Fed. 158]. 


33. Goold v. Chapin, 20 N. Y. 259, 
75 AmD 398; Miller v. Steam Nav. 
Co wl0wNea xe 431 lati 13) Barb..c6li: 


34. The Grafton, 10 EF. Cas. No. 
5,656, Olcott 43 [aff 10 F. Cas. No. 
boob sblateh tei. 


35. Pillsbury Flour Mills Co. v. 
Interlake SS. Co., 40 F. (2d) 439 [aff 
36 F. (2d) 390]; Camden Woolen Co. 
v. Eastern SS. Lines, 8 F. (2d) 162; 
Brand vy. New Jersey Steamboat Co., 
10 Mise. 128, 30 NYS 903. 


[a] After cargo clears rail, a ship, 
having no part in discharge of the 
cargo, is not liable. The Bencleuch, 
10 F. (2d) 49 [mod 3 F. (2d) 824]. 


{b] Delivery to customs author- 
ities (1) A ship is not liable for dam- 
age to cargo after discharge into the 
hands of Brazilian customs author- 
ities, unless some wrongful act 
chargeable to the vessel was the cause 
thereof. The Milwaukee Bridge, 15 
W, (2d) 249 [aff 26 F. (2a) 327). (2) 
A vessel delivering flour damaged 
in part by sulphuric acid to Brazilian 
customs authorities is not at fault 
in failing to separate damaged from 
undamaged flour, such duty being that 
of the customs officers. The Milwau- 
kee Bridge, supra. 


{c] Discharge at pier or wharf. 
—(1) The liability of a vessel asa car- 
rier ceases when she has discharged 
goods at a proper pier, and she can be 
held liable thereafter only for neg- 
ligence in caring for them until their 
removal by the consignee. The Italia, 
187 Fed. 118, 109 CCA 33 [mod 184 
Fed. 366]. (2) Liability as a com- 
mon carrier ceases when the cargo 
is unladen on a wharf by direction of 
the consignee, and he is not liable for 
injuries subsequently sustained 
thereby. Howland v. The Henry 
Hood, 12 F. Cas. No. 6,795. 


{d] Winter storage.—(1) Wheat 
shipped under bills of lading provid- 
ing for carriage and winter storage 
was constructively delivered on the 
vessel’s arrival at anchorage, where- 
upon the carrier’s maritime liability 
terminated and it became liable as 
warehouseman. Pillsbury Flour Mills 
Co. v. Interlake SS. Co., 40 F. (2d) 
439 [aff 36 F. (2d) 390]. (2) Moving 
of cargo in spring for unloading after 
winter storage in the steamer did 


not change the relationship of ware- | 


houseman so as to constitute a mari- 
time undertaking. Pillsbury Flour 
Mills Co. yv. Interlake SS. Co., supra. 


[e] Deposit in warehouse under 
terms of bill of lading.—(1) Although 
a bill of lading provides that the 
goods shall be taken from along- 
side by the consignee immediately 
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taken from the 


the vessel is ready to discharge, or 
otherwise the privilege is reserved to 
the vessel to discharge them or depos- 
it them ina warehouse at the expense 
of the consignee and at his risk of 
fire, loss, or injury, the carrier re- 
mains after such deposit responsible 
as carrier, subject to the modified re- 
sponsibility until after notice has 
been given to the consignee of their 
arrival and a reasonable time has 
elapsed for their removal, but in the 
meantime the consignee assumes the 
risk of “fire, loss or injury” accord- 
ing to the contract, the carrier being 
liable for an injury resulting from 
its own negligence. Gleadell v. 
Thomson, 56 N. Y. 194. (2) Where a 
bill of lading provides that goods 
shall be taken from alongside by the 
consignees immediately the vessel is 
ready to discharge, or otherwise the 
privilege is reserved to the vessel to 
land them at the consignee’s risk of 
fire, loss, or injury, it is not incum- 
bent upon the carrier to give notice 
of a readiness to discharge the goods 
as a condition of his exercising the 
privilege of depositing them upon the 
pier. Gleadell v. Thomson, supra. 
(3) Under a bill of lading, covering 
a shipment of green lemons by sea 
and authorizing the carrier to unload 
immediately on arrival and to store 
them at the shipper’s charge, the car- 
rier would be liable for its own neg- 
ligence in caring for the shipment in 
storage. Castiglione v. Austro-Amer- 
icana SS. Co., 180 App. Div. 354, 167 
NYS 989. 


[f] Provision for heated storage. 
—A shipper and a consignee of green 
lemons, who under a bill of lading 
was charged for heated storage for 
ten days after arrival, had a right to 
rely on the carrier’s proper care for 
the shipment, and was not bound to 
remove them at his peril as soon as 
he learned of arrival. Castiglione v. 
Austro-Americana SS. Co., 180 App. 
Div. 354, 167 NYS 989. 


Actual or constructive delivery see 
supra §§ 524, 525. 


36. Higgins v. Hamburg-American 
Packet Co., 145 Fed. 24, 76 CCA 24: 
Jarvis v. Iniziativa, 50 Fed. 229: 
The Aline, 25 Fed. 562, 23 Blatchf. 
335; Tarbell v. Royal Exch. Ship- 
1 ON bOvE Clog aN INie: We Mal a bre Sed Ole/al, 
6 AmSR 350; Gleadell v. Thomson, 
56 N. Y. 194 [aff 35 N. ¥. Super. 232]; 
Ohta Dev. Co. v. Steamship Pompey, 
49 Philippine 117; Morgan y. Dibble, 
29 Tex. 107, 94 AmD 264. 


[a] Commingling of goods.— 
Where a carrier suffers goods of a 
consignee on being discharged from 
the vessel to become mingled with 
the rest of the cargo, and to be car- 
ried off by persons claiming to be en- 
titled to similar goods, he is liable to 
the owner of the goods carried off, 


For later cases, developments and changes in the law see Annotations, 


\ 
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the consignee of the arrival of the goods, turns them 
out on the wharf,*? or places them in a public store,**® 
is liable for their subsequent loss, and where a con- 
signee presents himself in reasonable time, and at a 
proper place, to receive the goods, or until he has 
had opportunity to do so, there is no ground for 
reducing the liability of the carrier to that of a 
warehouseman, and relieving the carrier from lia- 
bility for loss by fire on the dock.*® 
consignee is not present to receive the goods as they 
are unloaded, pursuant to a notice, the carrier is 
thereafter liable only as an ordinary bailee for hire 
or warehouseman,*® charged with the duty to take 
ordinary care of the property for a reasonable length 


Where the 


whether by fraud or mistake. War- 
ner v. The Illinois, 29 F. Cas. No. 17,- 
184a, 18 Reporter 11. 


[b] Delivery on dock.—Where the 
master did not notify the consignees 
to accept delivery from the ship’s 
deck, he waived a requirement in 
making arrangements with the char- 
terer’s agent to handle unloading, and, 
in view of a custom of the port to de- 
liver from the dock, unloading onto 
the dock was not delivery to the con- 
signees so as to end the ship’s lia- 
bility for failing to make full deliv- 
ery, and the charterer’s failure to 
keep tally of unloading did not af- 
fect its claim. The Ella Pierce Thur- 
low, 300 Fed. 103 [aff sub nom. Dris- 
ko v. Barber SS. Lines, 300 Fed. 106]. 


[c] Where bill of lading provides 
that lighterage shall be at shipper’s 
risk, and the consignees, although 
duly notified, delay to pay the duties 
and take the cargo, the ship is lia- 
ble for loss by breakage and leakage 
while on board, and for a reasonable 
time after discharge into the light- 
ers, in which to pay duties. Guima- 
raes v. The Seguranca, 68 Fed. 1014. 


37. Dibble v. Morgan, 7 F. Cas. No. 
3,881, 1 Woods 406; Dean v. Vaccaro, 
2 Head (Tenn.) 488, 75 AmD 744 
(where the carrier also placed the 
goods in possession of a drayman, not 
authorized to receive them). 


[a] Wessel which, having accepted 
suitable pier designated by owners of 
a majority of tie cargo for discharge, 
leaves that pier with part of her cargo 
on board and goes to another pier and 
there discharges the balance, which is 
injured by exposure to the sun on an 
unsheltered pier, will be liable. The 
Cervin, 17 Fed. 462. 


[b] In case of goods landed on 
steamship’s own inclosed wharf, the 
liability of the steamship as carrier 
continues until the expiration of a 
reasonable time. The St. Laurent, 21 
NeCas Nos i2,23de) 7 Geena ie 


38. The George Skolfield, 4 F. és 
No. | 25155. oan 


39. Graves v. Hartford, etc., 


Sueemp poet Co., 38 Conn. 143, 9 AmR 


40. The Titania, 124 Fed. 975 [aff 
131 Fed. 229, 65.CCA 215]; The ony 
of Lincoln, 25 Fed. 835; De Grau v. 
Wilson, 17 Fed. 698; Liverpool, etce., 
Steam Co. vy. Suitter, 17 Fed. 6965; 
The Bobolink, 3 F. Cas. No. 1,588, 6 
Sawy. 146; Salmon Falls Mfg. Co. v. 
The Tangier, 21 F. Cas. No. 12,267, 38 
Ware 110 [rev on other grounds 10 
F. Cas. No. 5,494, Brunn. Col. Cas. 
602 (rev 23 How. 28, 16 L. ed. 412)]; 
The Tybee, 24 F. Cas. No. 14,304, 1 
Woods 358; United Fruit Co. v. New 
York, etc., Transp. Co., 104 Md. 567, 
65 A 415, 8 LRANS 240, 10 AnnCas 
437; Tarbell v. Royal Exch. Shipping 


same title and section number, 
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of time, and not to abandon it, or negligently ex- 
pose it to injury,** and, as such, liable for goods sto- 
len through negligence, while still in the custody 
of the owners of the ship, after being discharged . 
on a pier, and waiting to be conveyed to the public 
warehouse by the public carman,*? or after being 
actually placed in the warehouse.*? 
is not liable for a loss of part of the cargo on the i 
pier, after actual receipt by the consignees of all 
Failure to give actual notice 
to consignees of the time and place of discharge of 
cargo unloaded at a wharf, other than the vegsel’s 
usual wharf, at which the goods, before delivery to 


the cargo shipped.*# 


Co., 110 N. Y. 170, 17 NE 721, 6 AmSR 
350; Oswego Bank v. Doyle, 91 N. Y. 
32; 43 AmR- 634 [rev 25 Hun 312); 
Hathorn vy. Ely, 28 N. Y. 78. Compare 
Segura v. Reed, 3 La. Ann. 695 (hold- 
ing that while, in general, placing 
goods on a wharf, with notice to the 
consignee, constitutes delivery and 
discharges the carrier, it is neverthe- 
less liable where the consignee made 
repeated calls during the day, and the 
goods were not placed on the wharf 
until an advanced hour of the day, 
and lost through inattention or neg- 
ligence of the carrier’s servants). 


[a] Where there is no such gen- 
eral custom to abstain from labor 
on annual fast day as forbids the 
master, in a case where he has previ- 
ously commenced to discharge his ves- 
sel, from completing the unlading and 
delivering the consignment on such 
day, the vessel is not liable, where the 
unlading being completed on such day, 
and the consignee being notified that 
delivery would be made on such day, 
the cargo is destroyed by fire without 
fault on the part of the vessel. Sal- 
mon Falls Mfg. Co. v. The Tangier, 
21 F. Cas. No. 12,267, 3 Ware 110 [rev 
on other grounds 10 F. Cas. No. 5,494, 
Brunn. Col. Cas. 602 (rev 23 How. 28, 
16 L. ed. 412)]. 


[b] Where bill of lading stipulat- 
ed that consignee should take goods 
from ship immediately she was ready 
to discharge, and notice was sent the 
consignee that she would discharge 
(1) the carrier was not liable for dam- 
age caused by the consignee’s failure 
to remove or to protect the goods (The 
Boskenna Bay, 40 Fed. 91, 6 LRA 172 
[rev 22 Fed. 662]; The Kate, U2 Fed. 
881); (2) but such a provision requir- 
ing the consignee to be ready to re- 
ceive the cargo, in default of which 
she was authorized to land, ware- 
house, or lighter the same at the con- 
signee’s risk, does not relieve her 
from liability for damages arising 
from her failure reasonably to protect 
perishable goods landed on a dock 
upon a claim of delivery, where she 

“refused to permit the consignee’s 
agents to remove them, although hay- 
ing no claim thereon for freight (The 
Alnwick, 135 Fed. 88. See The Sur- 
rey, 26 Fed. 791 [holding a vessel lia- 
ble for the value of the cargo, not- 
withstanding a stipulation that the 
goods might be delivered without no- 
tice to the consignee, having been 
brought by a different boat than 
shipped on]). 


[c] Negligent selection of wharf. 
—If the goods have been discharged 
upon a wharf, the liability relates 
back to, and includes, any negligence 
in the selection of the wharf. The 
City of Lincoln, 25 Fed. 835. 

[d] Partial removal.—W here 

freight is landed from the vessel at 
’ its destination on its platform or 
wharf, and the consignees are notified 
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The carrier 


vened, he is not 
where, although 


of its arrival, pay the freight, and 
remove part of the goods, although 
the carrier’s responsibility is termi- 
nated, an obligation remains with 
reference to goods not removed of a 
warehouseman or wharfinger. Stone 
Mauer Se COs lod) IN gu Grae ioumods 1S by 


ALT SM Ve Eltain So COMmmae 
Fed. 176; The City of Lincoln, 25 
Fed. 835; De Grau v. Wilson, 17 Fed. 
698 [aff 22 Fed. 560]; Liverpool, etc., 
Steam Co. v. Suitter, 17 Fed. 695; 
Salmon Falls Mfg. Co. v. The Tangier, 
2d HW. “Cas No. 12,267,238, avVvare 0); 
Goodwin v. Baltimore, ete., R. Co., 50 
N. ¥/ 154, 10 AmR 457; Zinn v. New 
Jersey Steaboat Co., 49 N. Y. 442, 10 
AmR 402; Wynantskill Knitting Co. 
Vv. Murray, 90° Hun 554,°36 NYS 26; 
Brand v. New Jersey Steamboat Co., 
10 Misc. 128, 30 NYS 9038. 


[a] Storage in vessel by consent. 
—(1) Where the owner of the vessel 
agrees, aS a part of the consideration 
for the price paid, to allow storage in 
the vessel during a period following 
the termination of the transportation, 
his liability is that of warehouseman 
only. The Richard Winslow, 67 Fed. 
259. (2) Where there is no agree- 
ment on the part of the owners of a 
vessel for the storage of the cargo 
therein, but one of the owners so 
agrees with the consignee, it is not 
necessary that the other owners shall 
consent in order to make them liable 
as warehousemen for the cargo on 
board. Oswego Bank v. Doyle, 91 N. 
Y. 32, 43 AmR 634 [rev 25 Hun 312]. 


{[b] Guarding against theft.— 
After delivery is complete, the car- 
rier has no duty to watch the cargo 
against theft while at its. piers. 
Priestley v. Cunard SS. Co., 29 F. (2d) 
S308 


{[c] Failure to exercise reasonable 
care.—A steamship company which, 
on discharging goods of a _ shipper, 
left them in an exposed position with- 
out proper covering, is liable for their 
injury by rain. Vitelli v. Cunard SS. 
Co., 2038 Bed. -697, 122 CCA 81.” See 
Hashim v. Rocha, 18 Philippine 315 
(defendant liable for loss of potatoes 
through exposure to sun for two days 
after discharge into lorcha). 


[d] Negligence not shown.—A 
vessel discharged a shipment of maca- 
roni on a covered pier in New York, 
where two days after she had left that 
pier it was injured by water by the 
bursting of a leader from the roof of 
the shed during an extraordinary 
rainfall. The pipe was sound, and had 
not leaked before. It was held that 
no negligence was attributable to the 
ship in leaving the goods near such 
pipe, and that she could not be held 
liable for the loss. The Italia, 187 
Fed. 113, 109 CCA 33 {mod 184 Fed. 
366]. 


42. Unnevehr v. The Hindoo, 1 
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the consignees, are destroyed by fire, does not ren- 
der the carrier liable for the loss, where the con- 
signees, had they received notice, could not have 
removed their goods before the fire, and where they 
took no steps on the faith of the cargo being dis- 
charged at the usual place.*® 


[§ 787] 18. Proximate cause. In order that a ear- 
rier may be absolved from lability for loss upon 
the ground of one of the excepted perils, it must 
have been the proximate cause. 
or fault or some other not excepted cause has inter- 


If human agency 


as a general rule excused;4® and 
a peril of the sea has arisen, the 


Fed. 627. 


43. Evans v. New York, etc., SS. 
Co., 163 Fed. 405. 


44, Dike v. Von Lefferl Lahsen, 6 
F. Cas. No. 3,909; Goodwin v. Balti- 
NOLES, “CCG, MEL COr POOL IN Yeo mao 
AmR 457 [rev 58 Barb: 195]. 
Ellsworth v. The Wild Hunter, 8 F. 
Cas. No. 4,411, 2 Woods 315 (holding 
the ship not liable for damage by rain 
to cargo delivered on the wharf, at 
request of consignee, whose clerk as- 
sumed charge thereof, but failed to 
employ sufficient drays to remove 
them before night); Field v. The 
Lovett Peacock, 9 F. Cas. No. 4,768 
(holding that the vessel is not re- 
sponsible in rem for cargo lost from 
the pier through negligence of her 
officers, but after delivery to the con- 
signee, the remedy being against the 
officers personally); The Iddo Kim- 
ball, 12° 5. (Cast No: 7300058 Ben. 297 
(destruction by fire). 


[a] Exposure to weather.—If the 
consignee is notified, and is present 
while the goods are being discharged 
upon an uncovered wharf, and makes 
no objection to the time, manner, or 
place of delivery, there is an actual 
delivery and acceptance when they 
are so placed on the wharf, and the 
ship cannot be held liable for their 
subsequent damage by rain before 
their removal from the wharf by the 
consignee. The St. Georg, 104 Fed. 
898, 44 CCA 246. 


45. Constable v. National SS. Co., 
1564 U: S. 51, 14 SCt 1062, 38 2Li ed. 
903 (holding also that, where the 
wharf of a steamship company, at 
which its vessels usually discharge, 
is so blocked that one of them cannot 
obtain access to it, the discharge of 
her cargo, for the mutual advantage 
of ship and consignees, at a neighbor- 
ing wharf, which is a fit and proper 
place therefor, is not a deviation such 
as to render the company an insurer 
of cargo there discharged without no- 
tice to the consignee, until its actual 
delivery to him and liable for its loss 
by fire, the bill of lading providing 
that the goods shall be at the con- 
signee’s risk of fire after discharge). 


46. Packard v. Taylor, 35 Ark. 402, 
37 AmR 37; New Brunswick Steam- 
boat, etc., Transp. Go. v. Tiers, 24 N. 
J: “L. 697, 64 AmD 394°. Ewart Vv. 
Street, 18 S.C. L. 157, 23 AmD 131. 


[a] Tustrations.—(1) If goods 
are gnawed by rats (Kay v. Wheeler, 
le Ried) Cy PR. 302" laveroni v. Drury. 


8 Exch. 166. And see Hamilton v. 
Pandorf, 12 App. Cas. 518) (2) ‘or 
cockroaches (The Miletus, cited 1 


Parson Shipping p 258 note 4), the 
carrier is liable, neither being perils 
of the sea. (3) But if rats cause 
a leak in a vessel and goods are dam- 
aged by water, the carrier is not lia- 
ble, the water being the proximate 
cause (Hamilton v. Pandorf, supra), 
(4) although a contrary stand was 
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damage might have been avoided by the use of or- 
dinary care and diligence on the part of the ship, 
the negligence, and not the peril of the seas, is then 
considered the proximate cause of the loss; 
the other hand, although the carrier may not have 
fulfilled all his duty, if loss is not proximately due 
to his delinquency as a carrier, it cannot be made 
and, although the carrier 
may have been derelict in his duty, if the proximate 
cause of the loss is attributable to the shipper, the 
carrier is not liable,#® nor can a consignee whose 
own fault was the proximate cause recover.*° 
while it is competent for the carrier to show that the 
loss was in fact occasioned by the excepted perils, 
and not by the unseaworthiness of the boat, and 
must have happened if that defect had not existed, 


a ground of recovery ;** 


taken in an earlier case (Aymar vy. 
ASLOL), 6. Caw: UN, YJ) 266). (5) 
Where a steamer was run upon 
the beach solely because a leak had 
been discovered which endangered the 
vessel and which could not be con- 
trolled, and water immediately came 
in over her deck, so that merchandise 
was injured, the proximate cause of 
the injury was the leak, and not the 
stranding of the vessel. The Queen, 
78 Wed. 155 [aff 94 Fed. 180, 36 CCA 
135 (rev on other grounds 180 U. S. 
49, 21 SCt 278, 45 L. ed. 419)]. 


{b] Rule applied to: (1) Act of 
God operating upon an unseaworthy 
vessel, when such act would have 
proved harmless to a seaworthy ves- 
sel. Packard v. Taylor, 35 Ark. 402, 
87 AmR 387. (2) Improper stowage 
as against perils of the sea owing to 
gale. Astsrup v. Lewy, 19 Fed. 536; 
Richards v. Hensen, 1 Fed. 54 (holding 
that a bill of lading against perils of 
the sea does not relieve a carrier from 
liability where a cargo of iron was 
injured by salt water, owing to im- 
proper stowage and the defective con- 
struction of the vessel). (3) Fire in 
consequence of a collision caused by 
the negligence of those having her 
in charge. The City of Norwich, 5 F. 
Cas. No. 2,760, 3 Ben. 575. (4) Fumi- 
gation of the ship at an intermediate 
port, where it could have been avoided 
or postponed until arrival at the port 
of destination. Unione Austriaca di 
Navigazione v. Tujague, 231 Fed. 427, 
145 CCA 421. 


[c] Where vessel on which gold 
coin was shipped was wrecked, and 
the captain then removed the box con- 
taining the coin from the stateroom, 
where it could be locked up, and plac- 
ing it where the crew had access, and 
it was lost while wreckers were on 
board, the dangers of the sea were 
not the proximate cause of the loss, 
but it was occasioned solely by em- 
bezzlement or theft. King v. Shep- 
herd, 14 F. Cas. No.- 7,804, 3 Story 
349. 


4724 Che ,Olea. iSas20 Lee (2d) 92295 
Braker v. The Gloaming, 46 Fed. 671; 
The Titania, 19 Fed. 101; Chan Keep 
v. Leon Chan Gioco, 14 Philippine 5; 
Ewart v. Street, 18 S. C. L. 157, 23 
AmD 131; Grain Growers Export Co. 
v. Canada SS. Lines, 43 Ont. L. 330. 


[a] Although dense fog is danger 
of navigation, within an exception in 
a bill of lading, yet the carrier is not 
excused from liability for injury to 
the goods if the loss was occasioned 
by a peril which might have been 
avoided by the exercise of reasonable 
skill and diligence. The Rocket, 20 
HM. OasoiNo.c11,975) 1 Bissi354: 


48. Clark v. Barnwell, 12 How. (U. 
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liable.®? 


absolved.®? 


But 


S.) 272, 13 L. ed. 985; Scott v. Balti- 
more, etc., Steam-Boat Co., 19 Fed. 
56; The Morning Mail, 17 Fed. 545; 
The Blue Jacket, 3 F. Cas. No. 1,569, 


10 Ben. 248; The Casco, 5 F. Cas. No. 
2,486, 2 Ware 188; The Newark, 18 
F. Cas. No. 10,141, .1 Blatchf. 203; 


The Reeside, 20 EF. Cas. No. 11,657, 
2 Sumn. 567; Hastings v. Pepper, 11 
Pick. (Mass.) 41. ~ 


[a] Tlustrations.—(1) The own- 
ers of a vessel are not liable for the 
loss of goods which had been stowed 
on deck and the full price charged 
therefor, if such stowage was not the 
cause of the loss. Gardner v. Small- 
wood, 3 N. C. 349. (2) An unneces- 
sary deviation, and a breach of agree- 
ment not to carry any other goods ex- 
cept those of defendant, on the part 
of the carrier, and a subsequent in- 
jury to defendant’s goods, does not 
render the carrier liable unless the 
injury was occasioned by such devia- 
tion or breach of agreement. Souter 
v. Baymore, 7 Pa. 415, 47 AmD 518. 


[b] Rule applied to: (1) Unsea- 
worthiness. Hartford, etc., Transp. 
Co. v. Rogers, ete:, Co., 40 EF. (2d) 


954; The Joséphine, 37 F. (2d) 928; 
Davis v. Dittmar, 6 F. (2d) 141: 
American Sugar Refining Co. v. The 
Sandfield, 79 Fed. 371; The Planter, 
19 F. Cas. No. 11,207a, 2 Woods 490 
(holding that, although a vessel not 
manned by the necessary officers and 
crew is unseaworthy, yet no recovery 
can be had against her on that account 
for a loss that was not attributable to 
such deficiency). (2) A shipper’s 
negligence in supplying defective con- 
tainers, or carrier’s negligent stow- 
see: The Thomas P. Beal, 11 F. (2d) 


[c] Held proximate cause.—(1) 
Unseaworthiness of vessel, causing 
delays in voyage giving fire time to 
generate, is proximate cause of fire 
caused by spontaneous combustion in 
cargo of jute. Bank Line v. Porter, 
25 F. (2d) 843 [aff 17 F. (2d) 513, cer- 
tiorari den 278 U. S. 6238, 49 SCt 25, 73 
L. ed. 544]. (2) One day’s delay 
held proximate cause of deterioration 
of cargo of bananas. The Ft. Gaines, 
24 FB. (2d) 849. (8) Carrier’s delay 
of five months in transporting flour 
from Texas to Cuba, reasonable time 
being about two weeks, was progres- 
Sive cause of damage to flour caused 
by weevil, ordinary period for germi- 
nation of weevil in flour being sixty 
days. U. S. Shipping Bd. Emergency 
Fleet Corp. v. Texas Star Flour Mills, 
12 F. (2d) 9. (4)  Wherea ship load- 
ed with coal at Norfolk did not pro- 
ceed on her voyage until more than 
four months thereafter, when, a leak 
being discovered, she returned to port, 
when it was found that the coal was 


| 
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a delinquency which might have contributed to the 
disaster oceasioning the loss, or negligence or care- 
lessness at the time of its occurrence which might 
have had an agency in producing it, will render him 
If the loss might have happened without 
the earrier’s fault, this does not excuse him;*°? but 
if it must have happened without his fault, he is 


[§ 788] 19. Duties of Carrier after Disaster or 
Injury to Cargo—a. General Rules. 
is wrecked, stranded, disabled, or injured, the mas- 
ter is still under obligation to take all possible care 
of the goods, and he is bound to show that human 
diligence, skill, or care could not save the property 
from being lost by the disaster.®# 
ment has been overtaken by a storm that may be 


After a vessel 


So, after a ship- 


on fire, and it was unloaded with large 
loss, and a part of the time her de- 
tention was due to a cause excepted 
in the charter, but this ceased to exist 
some six weeks before she sailed, and 
on the evidence it appeared that the 
fire was not due to the condition of 
the coal when loaded, but to some 
cause occurring during the long delay, 
she was liable for loss of the cargo. 
The Pehr Ugland, 271 Fed. 340 [app 
dism 277 Fed. 1019]. 


[d] Held not proximate cause.— 
(1) Violation of Hell Gate regulations 
(Hartford & New York Transp. Co. 
v. Rogers & Hubbard Co., 40 F. (2d) 
954) (2) and failure to observe storm 
warnings posted on previous day, 
where hawser attached to barge en- 
tering river snapped and cargo was 
damaged (Hartford, etc., Transp. Co. 
v. Rogers, etc., Co., supra). 


49. The M. C. Currie, 132 Fed. 125; 
The Oranmore, 92 Fed. 396 [aff 24 Fed. 
922]; The Powhattan, 12 Fed. 876, 
21 Blatchf. 18; The Viscount, 11 Fed. 
168; La Brecque Co. v. E. J. Barton 
Lighterage Co., 191 NYS 31. 


[a] Where there is mutual fault, 
the shipper may recover half his loss. 
eawel v. The J. D. Hall, 34 Fed. 


[b] Held not proximate cause.— 
That shipper loaded rice flat, which 
caused rain water to run under its 
coverings, injuring cargo, does not 
relieve carrier from liability for dam- 
age, when it was the carrier’s duty 
to furnish covering protecting the 
cargo from rain. Abbott v. Tomp- 
kins, (Tex. Civ. A.) 283 SW 647. 


50. Northern vy. Williams, 6 La: 
Ann. 578. 
51. Collier v. Valentine, 11 Mo. 299, 


49 AmD 81. 


[a] Where sea damage may arise 
from different causes, either with or 
without negligence in the ship, the’ 
nature and extent of the damage may 
be material in determining to which 
cause it should be assigned. F. O. 
Matthiessen, etc., Sugar Refining Co. 
v. Gusi, 29 Fed. 794. 


[b]_ Unseawoerthiness, or deviation 
caused by it, displaces contract of af- 
freightment only as to damage caused 
thereby. France v. French Overseas 
Corp., 277 U. S. 323, 48 SCt 516, 277 
U. S. 323, 72 L.-ed. 901 [aff sub nom. 
fee Malcolm Baxter, Jr., 20 F. (2d) 


3 oe yey Sturgeon, 28 Mo. 323: 
Ollier v. alentine, 11 : } 
oes. Mo. 299, 49 


oe Gardner v. Smallwood, 3 IN GC 
54 The Niagara v. Cordes, 21 How: 
ea et a 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 788-790] 


properly classed as an act of God, it is the duty of 
the carrier to exercise at least reasonable diligence 
in endeavoring to save the shipment and prevent fur- 
ther loss;°> but as the master of a vessel is quasi 
agent for both parties, owner or consignee of the 
cargo and the owner of the vessel, in respect of the 
cargo found in a perishable condition on board the 
ship, his acts, honestly put forth in an emergency, 
even if not the most suitable and well judged, with 
the intent to the best interests of all concerned are 
to be indulgently considered ;°* and thus a master is 
not negligent so as to render the vessel liable for 
damages to the cargo, if in preserving the cargo after 
damage by storm he pursues the course deemed most 
expedient in the exercise of a sound diseretion.>7 


[§ 789] b. Sale of Cargo.’ 


eS a ia ehOmgein Peso 4 he. Wall = 
domino, 300 Fed. 5 [certiorari granted 
sub nom. The Willdomino y. Citro 
Chemical Co., 266 U. S. 597, 45.SCt 98, 
69 L. ed. 460, certiorari dism sub 
nom-: Convoy SS.) Co. -v.. Pfizer; -2'70 
U.S. 641, 665, 46 SCt 205, 70 L. ed. 
MG ate Z OLS kes 41 © S Ot Ole CL 


L. ed. 491];  Schulze-Berge v. The 
Guildhall, 58 Fed. 796 [aff 64 Fed. 
867]; The Gentleman, 10 F. Cas. No. 


5,324, Olcott 110 [rev on other grounds 
OLE Cas. sNo. 5,328, L) Blatchf, 196); 
King v. Shepherd, 14 F. Cas. No. 
7,804, 3 Story 349; The Ocean Wave, 
Boek. Cas: NOs L046, "3 Biss: “31. 6 
AlbLJ (N. Y.) 407; Bason v. Charles- 
ton, etc., Steamboat Co., L6-S..C..L. 
262; Hansen v. Dunn, 22 T. L. R. 458. 
See Pearce v. The Thomas Newton, 41 
Fed. 106 (holding that shipowners are 
liable for the damage that results 
from their failure to dry goods safe- 
ly stowed but wet by an extraordinary 
tide wave, even where they could not 
do so, if they have refused to de- 
liver the goods to the owner at his 


request). Compare Payne v. Ralli, 74 
Fed. 563. 
[a] TIllustrations.—(1) Where a 


vessel, on breaking ground at the 
port of shipment, listed because of a 
leak in the ballast tank and returned 
to dock, but there was no evidence 
that the leak could not have been re- 
paired at that port, and no notice of 
the situation was given to the owner 
of the cargo, the vessel is liable for 
the burning of a portion of the cargo, 
which was unloaded at port because 
of the condition of the vessel, re- 
gardless of whether the leak in the 
tank was caused by a _ stranding, 
which was excepted by the bill of 
lading, or by the unseaworthiness of 
the vessel. The Elvaston, 279 Fed. 
935. (2) Where it appears that a 
part of the cargo of a wrecked vessel 
“was so stored that it might have eas- 
ily been saved, and that several op- 
portunities to reship what was saved 
were neglected, the carrier 1S respon- 
sible to the shipper for his loss, al- 
though the shipment was at the own- 
er’s risk, and “dangers of the river 
were excepted. Bixby v. Deemar, 54 
ied 71s, 4° O@A 559: (3) tfsat be- 
came necessary for a vessel to dis- 
charge part of its cargo before reach- 
ing its destination, the master should 
notify the owner of the cargo, if pos- 
sible; and the vessel is liable for fail- 
ure to give such notice, as the result 
of which the owner was unable to in- 


LO 


Where a cargo of 
goods is in part damaged, the master may sell it for 
‘the good of the cargo and the ship, upon the ship- 
per’s refusal to receive it,°® and the same rule applies 
where the master attempts to communicate with the 
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owner of the damaged cargo and receives no reply ;%° 
but the master has no authority to sell damaged car- 
go, without notice to the owner or shipper, when 
there is abundant time and means for communicating 
with him,°* and such a sale is a conversion of the 
goods.°? Where a cargo of goods is in part damaged, 
it is the duty of the master and not of the consignee 
to separate the goods for auction sale.®? 


[§ 790] 20. Actions for Damages**4—a, Persons 
Entitled To Sue®°—(1) Owner in General; Agent. 
An action for damages for loss of, or injury to, cargo 
shipped on board a vessel may be maintained by the 
owner of the cargo®® in the name in which he does 


Effect of insurance. If the goods were insured and 


which has paid 


sure his goods against destruction by 
fire after they had been removed from 
the vessel. The Elvaston, supra. 


[b] Where master of wrecked ves- 
sel abandons her (1) to the under- 
writers without exercising due dili- 
gence to save the cargo, the fact that 
the underwriters take possession, and 
sell a part of the cargo which is not 
insured, does not exempt the carrier 
from liability to the shipper (Bixby 
v. Deemar, 54 Fed. 718, 4 CCA 559), 
(2) anda carrier who without neces- 
sity abandons plaintiff’s goods to'a 
wrecking vessel is liable for their 
value (Isenberg v. St. Louis, etce., 
Anchor Line, 13 Mo. A. 415). 


[ec] Owners, who supervise repair 
of vessel after collision, are person- 
ally negligent in failing to make an 
examination of the cargo for dam- 
age caused by the shock, and are lia- 
ble for damage arising from causes 
which an examination would have re- 
vealed, notwithstanding a clause in 
the bill of lading exempting them 
from liability for damage from colli- 
sion. The Guildhall, 64 Fed. 867, 12 
CCA 445 [aff 58 Fed. 796]. 


[d] Consignees are not bound to 
overhaul and repair damaged goods 
for the ship’s benefit, rather than sell 
them at auction as damaged goods, 
where the ship’s agents have oppor- 
tunity to do the same work. Hills 
v. Mackill, 36 Fed. 702. 


55. McNeil Higgins Co. v. Old 
Dominion SS. Co., 235 Fed. 854, 149 
CCA 166. 


56. De Bruns v. Lawrence, 7 F. 
Cas. No. 3,716, 18 HowPr (N. Y.) 141 
[aff 15 -R. Cas. No. "8,139) and aff 1 
Black 170, 17 L. ed. 89]. 


57. Soule v. Rodocanachi, 22 F. 
Cas. No. 13,178, Newb. Adm. 504. 
See Pennewill v. Cullen, 5 Del. 238 


(holding that if water is taken in by 
running on a hidden post, not known 
to persons navigating there, the car- 
rier is not liable for injury to cargo 
if ordinary care is used to prevent 
the effects of the accident). 


[a] If merchandise on board a 
poat gets wet (1) by accident, and 
no exertion is made to dry it, the 
carrier is liable for the damage, al- 
though his engagement was to de- 
liver safely, ‘the dangers of the river 
excepted.” The Niagara v. Cordes, 21 
How. (U. S:) 7,16 L. ed. 41; Blocker 
v. Wittenburg, 12 La. Ann. 410; Bird 
v. Cromwell, 1 Mo. 81, 13 AmD 470; 


*By HENRY H. SKYLES (§§ 790-828). 


the loss has been paid by the insurer, the suit may 
be maintained in the name of the owner for the ben- 
efit of the insurer, who is the real party in inter- 
est;°® or in the name of the insurance company 


the loss or accepted an abandon- 


Chouteaux v. Leech, 18 Pa. 224, 57 
AmD 602. (2) But in the absence 
of contract he is not bound to delay 
the voyage to the injury of ‘the ship- 


per for the purpose of preserving 
damaged goods from still further 
damage. The Lynx v. King, 12 Mo. 


272, 49 AmD 135; Notara v. Hender- 
son, L. Rib Q. B.. 346) aft Le RaweOo ob. 
225]. See Soule v. Rodocanachi, 22 
F.. Cas. No. 13,178, Newb. Adm. 504. 


58. Right of master to dispose of 
penne in general see supra §§ 380- 


59. 


60. 
Compagnie de Commerce v. Hamburg 
Amerika, etc., 36 Philippine 590. 

61. Astsrup v. Lewy, 19 Fed. 536. 

62. The Joshua Barker, 13 F. Cas. 
No. 7,547, Abb. Adm. 215. 

63. The Columbus, 6 F. Cas. No. 
3,041, Abb. Adm. 37. 

64. Actions for: 


Breach of contract of affreightment 
see supra § 500. 


Loss of, or injury to, goods by carrier 
in general see Carriers §§ 507-623. 


re nnek es or misdelivery see supra 
533. 


The Brewster, 95 Fed. 1000. 


65. ibelants in general see Ad- 
miralty §§ 145-150. 


_Plaintiffs in actions against car- 
ulcre in general see Carriers §§ 509— 


66. Northern Commercial Co. v. 
Lindblom, 162 Fed. 250, 89 CCA 2380; 
The Assunta, [1902] P. 150. 


[a] Tllustration.—Where a person 
having a grubstaking contract with 
certain miners, providing for the de- 
livery of outfits to them at an Alas- 
kan port in consideration of one half 
of the profits of the mining venture, 
and pursuant thereto purchases and 
ships the outfits by a steamer which 
is lost, he is still the owner and en- 
titled to sue for the damages sus- 
tained. Northern Commercial Co. v. 
Lindblom, 162 Fed. 250, 89 CCA 230. 


. 67. The Assunta, [1902] P. 150. 


68. The Ft. Gaines, 24 F. (2d) 849; 
Eastfield SS. Co. v. McKeon, 186 Fed. 


Bots Steamship Wellesley Co. v. 
Hooper, 185 Fed. 733, 108 CCA 171; 
Pacific Coast SS. Co. v. Bancroft- 


Whitney Co., 94 Fed. 180, 36 CCA 135 


[rev on other grounds 180 U. S. 49, 


Astsrup v. Lewy, 19 Fed. 536; 
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ment;°® and where, by arrangement therein, the pay- 
ment by the insurer is only in the nature of a loan, 
the owner may sue for the benefit of the insurer, al- 
though the bill of lading provides that the carrier 
shall have the benefit of any insurance effected by 
the shipper.’° 

Agent of owner.7! In admiralty the agent of an 
absent owner of a cargo may libel in his own name 
his principal’s right of action,** or he may libel in the 
name of his principal.”* 


[§ 791] (2) Consignor or Consignee. A consign- 
or of goods may recover for the loss of or injury 
thereto which occurs while the title to the goods re- 
mains in him,’* as where the consignee refuses to 
receive them;*® but he cannot recover damages 
caused after he has parted with title to the goods,’® 
as where he has indorsed the bill of lading to an- 
other,77 unless the indorsee authorizes the suit.*® 
Where the title to the goods, upon delivery thereof 
to the vessel for transportation, passes to a firm con- 
sisting of the consignor and consignee, the consignor 
may sue as the trustee of an express trust.*® 


Consignee. As in the case of carriage of goods in 
general,*° a consignee of goods shipped by water 
generally becomes vested with the property as soon 
as the goods are delivered to the carrier, addressed 
to him,*! and accordingly, he may sue for loss of, or 
injury to, the goods through the fault of the ship- 
owner’? and he may maintain an action against the 
carrier for breach of the contract of carriage.*? The 
consignee may maintain a suit against the vessel for 


21 SCt 278, 45 L. ed. 419]; 
kuk, 14 F. Cas. No. 7,721, 1 Biss. 522. [a] 


69. The Keokuk, supra. 
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The Keo-] O. S. 177, 10 ECL 551. 


In admiralty the consignee of 89. 
the goods may sue in his own name. 


[§§ 790-793 


damages to the goods, although no bill of lading was 
executed,*+ and may maintain an action against the 
owners of a vessel which collided with the vessel on 
which his goods were shipped, for the loss sustained 
by reason of the collision,*® and it is no bar to sueh 
action that an action in rem, by such consignee, is 
pending in another district against the vessel.*® 


[§ 792] (3) Party Having Special Property or 
Interest. Anyone who has a special property or 1n- 
terest in the goods shipped, or a beneficial interest 
in the performance of the contract, may maintain 
an action for their loss or injury.** 


Carrier of goods by water, as a bailee*® of the 
goods, has a special property therein which entitles 
him to maintain a suit against a third person for its 
loss or injury in behalf of all the parties in interest.°° 


Holder of bill of lading.°® A lawful holder of a 
bill of lading for the goods issued by the carrier may 
sue for the loss of or injury thereto;°t and where 
the consignor indorses the bill of lading to another 
the indorsee may sue in his own name.°? The in- 
dorsee may libel the vessel on which the goods are 
shipped, for their loss or injury®* although he is but, 
the agent or trustee of the goods for others.®+* 
Where a general bill of lading is given, but separate 
bills are delivered to the owners of the cargo for 
their respective portions, the several holders thereof 
may libel the vessel for damages to {he cargo, al- 
though the consignment is to one party in bulk.®® 


[§ 793] b. Persons or Vessels Liable®?*—(1) In 
General. Liability as carrier for the loss of, or in- 


Carriers § 5. 


¢ The Nonpariel, 149 Fed. 521; 
Irving v. Hagerman, 22 U. C. Q. B. 


70. Luckenbach v. W. J. McCahan 
Sugar Refining Co., 248 U. S. 139, 39 
SCit253, 63 i. eds 170), 1 Awe Ry 1522. 
And see cases supra note 68. 


71. Actions by principal or agent 
in general see Agency §§ 594-605. 


72. Houseman v. The North Caro- 
lina; 25 Pet: (W.S:) 40,10, ds. ed. 6538; 
Aunt Jemima Mills Co. v. Lloyd Royal 
Belge, 34 F. (2d) 120 [rev 28 F. (2d) 
398]; National Interocean Corp. v. 
Emmons Coal Min. Corp., 270 Fed. 997. 


73. Houseman v. The North Caro- 
lina, 15 Pet. CU. S:) 40, 10 Li edy 653. 


74. Transmarine Corp. v. Levitt, 
25 EF. (2d) 275. 

75. Transmarine Corp. v. Levitt, 
supra. 


76. UU: Siuve Wo Sy) Steel) Products 


Co., 27 F. (24) 547. 

wie Aunt Jemima Mills “Cos vy. 
Lloyd Royal Belge, 34 F. (2d) 120 
[rev 28 F. (2d) 398]. 

78. Aunt Jemima Mills Co. v. 


Lloyd Royal Belge, supra. 


79. Northern Commercial Co. v. 
Lindblom, 162 Fed. 250, 89 CCA 230. 


80. See Carriers §§ 515-521. 


81. Fragano v. Long, 4 B. & C. 219, 
10 ECL 551, 107 Reprint 1040. 


82. The Vaughn and Telegraph, 
14 Wall. (U. S.) 258, 20 L. ed. 807; 
Houseman v. The North Carolina, 15 
Pet. (UL S:)) 40,910 Bved 6535) 9 The 
Speybank, 28 F. (2d); 436; The Habil, 
100 Fed. 120; Fragano v. Long, 4 B. 
Cue. A105 6 Din GcURn2 Sot omlus relies) 


The Vaughn and Telegraph, 14 Wall. 
(CU S.) 7258, 20 das ed. 807. 


83. Transmarine Corp. v. Levitt, 
he (2d) 275; The Habil, 100 Fed. 
120. 


[a] Buyer consignee alone has the 
right of action against the carrier for 
breach of the contract of carriage 
while contract.of sale remains in ex- 
istence. 'Transmarine Corp. v. Levitt, 
25 C2Ad yi 25s 


84. Brower v. The Water Witch, 
4 FE. Cas. No. 1,971, 19 HowPr (N. Y.) 
241 [aff 1 Black 494, 17 L. ed. 155]; 
Clifton v. Quantity of Cotton, 5 F. 
Cas. No. 2,895. 


[a] Where there was no bill of 
lading, and the consignee has no in- 
terest in the cargo, if he is, in any 
event, authorized to recover against 
the vessel, on behalf of the consignor, 
it can only be such damages as re- 
sult from a breach of the contract 
between the shipper and carrier, and 
arising after the cargo has been re- 
ees on board. The Habil, 100 Fed. 


85. Dollner v. Garcia, 7 Fed. Cas. 
No. 3,970. 


86. Dollner v. Garcia, supra. 


87. Perry v. Bangs, 19 F. Cas. No. 
LOU: 


[a] Lighterman, who has given a 
full receipt for cargo where only part 
was delivered, and elects to pay the 
loss to his employer, may maintain an 
action against the carrier in his own 
noe Perry v. Bangs, 19 F. Cas. No. 

’ oO. 


88. Carrier as bailee generally sce 


(Ont.) 545. 


Right of carrier to sue for injury 
bo, cargo by collision see Collision § 


90. In action against carriers in 
general see Carriers §§ 525, 526. 


91. Aunt Jemima Mills Co. v. 
Lloyd Royal Belge, 34 F. (2d) 120 
[rev 28 F. (2d) 398]: 


92. Aunt Jemima Mills Co. v. 
Lloyd Royal Belge, supra; The Mara- 
thon, 4 Aspin. 75. 


92. The Thames v. Seaman, 14 
Wall. (WU. S:) 98, 20 Lived. 804. 


[a] Unqualified transfer of a bill 
of lading to order and including in- 
structions to notify before making de- 
livery vests the transferee with a 
right of action in rem against the ves- 
sel for breach of contract by making 
delivery to the party to be notified 
without production of the bill of lad- 
ing, and qosee Act Cong. Aug. 29, 
1916, §§ 3 poly) Saya SS Tso MUS. Sits 
at L. 556], it is immaterial that the 
bill of lading was given to secure a 
loan, Since by indorsement of the bill 
of lading the transferee became the 
owner of the goods, and was not re- 
quired to sue in conversion. The Ni- 
agara, 297 Fed. 667 [aff 297 Fed. 670]. 


94 The Thames _yv. Seaman, 14 
Wall. (U. S.) 98, 20 L. ed. 804. 


95. Bucknor v. The Gilbert Gr 
4 F. Cas. No. 2,099. Bie 


96. Liability of: 

Charterer or owner see supra 8§ 241, 
3808-311, 327-329. 

Master see supra §§ 399, 400. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 793-794] 


jury to, cargo on board a vessel is generally upon the 
person who has the eustody and control of the vessel 
at the time the loss or injury is eaused;®? and if one 
other than the real owner has control of the vessel, 
and it is engaged in his business, he is regarded as 
the owner pro hae vice, and as such is answerable 
to the freighter.°8 The owners of a vessel are not 
lable as carriers merely by virtue of their. owner- 
ship,°® but only where the vessel is in their employ- 
ment, so as to make them parties to the contract of 
carriage,’ or where they retain custody and control 
of the vessel, in which ease they are liable although 
the vessel is under contract to a third person.? On 
the other hand, one who has contracted as carrier to 
transport goods may be held liable for their loss or 
injury although he is not the owner of the vessel on 
which they were shipped.? 


As between several owners or companies. <A ship- 
per cannot recover of all the owners of a boat carry- 
ing goods for hire, where he makes a special contract 
with some of the joint owners, without the knowledge 
of the others, by which the freight is to go in ex- 
tinguishment of a demand of the shipper against the 
owners with whom the contract was made,‘ but ordi- 
narily all the owners are liable for a wrongful con- 
version of cargo. Where two steamboat companies 
so conduct themselves with reference to the general 


97. Bank Line v. Porter, 25 F. (2d) 
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public as to induce a shipper acting with reasonable 
caution to believe that they have formed a combina- 
tion in the nature of a partnership they are jointly 
lhhable for loss of eargo;® and this rule also applies 
where certain shippers and owners of boats form an 
association for the transportation of goods.7 A 
through carrier transhipping cargo on another’s ship 
is hable for loss or damage to the cargo thereon as 
though it had owned the ship,’ but an intermediate 
carrier is not liable for loss oceurring on a vessel of 
a connecting line.® 


Vessel. The general rule is, whenever the owners 
of a ship are liable for injury to her cargo, the ship 
is also liable in rem,® although the injury or loss 
is caused by the fault of another vessel,1! and al- 
though the vessel is operated under a charter par- 
ty;'? and it has been held that a vessel may be pro- 
ceeded against although the injury or loss oceurs at 
a landing.t® A vessel receiving goods from a con- 
necting carrier under a through bill of lading, and 
delivering a part of the goods, and demanding 
freight, may be sued primarily for goods lost by © 
her.*# 

[§ 794] (2) Agent of Carrier. One who operates 
a vessel as agent for the owners thereof is not liable 
to a shipper for breach of a contract of carriage 
made by the shipper with the owners;'® but he is 


running between Albany and Oswego, Huron yv. Simmons, 11 Oh. 458. 


$43 [aff 17 F: (2d) 513, and certiorari 
den 28 “Ue. 1S: 1623.0 49. SCt 25,7 11.3) 4k. 
ed. 544]; The Capitaine Faure, 10 F. 
(2a) 950 [mod 1 F. (2d) 406, and cer- 
tiorari den sub nom. Societe de Navi- 
gation 4 Vapeur France Indo-Chine v. 
Cooper, 271 U. S. 684, 46 SCt 634, 70 
L. ed. 1150]; Alexson v. Steward, 55 
Gal. A. 251,203. P 423. 


. 98. Tuckerman v. Brown, 17 Barb. 
(SIs NEQ aS 


Charterer as owner pro hac vice in 
general see supra § 241. 


99. The Capitaine Faure, 10 F. (2d) 
950 [mod 1 F. (2d) 406, and certiorari 
den sub nom. Societe de Navigation 4 
Vapeur France Indo-Chine v. Cooper, 
271° Ur S. 684, 46 SCt 634, 70_L. ed. 
1150]; Tuckerman vy. Brown, 17 Barb. 
(ING es) SL Sd. 


1. Tuckerman v. Brown, supra. 
2. The T. A. Goddard, 12 Fed. 174. 


Owner or charterer see supra §8§ 
808-311, 327-329. 


8. Louis-Dreyfus Vv. Paterson 
Steamships, 43 F. (2d) 824 [rev 35 
F. (2d) 353]; Western Lumber Mfg. 
Co. ve U.S.) 94.) Gd), 1004. 


[a] Thus, where the bill of lad- 
ing provides that the goods are to be 
transported by a designated steamer, 
or any subsequent vessel, whether or 
not belonging to the contracting car- 
rier, the carrier is liable for the loss 
of goods shipped on a vessel not 
owned by it. Western Lumber Mfg. 
Colvin. JE Cd) 2004. 


4 Jones v. Sims, 9 Port. (Ala.) 
236, 33 AmD 3138. 
5. Taylor v. Brigham, 23 F. Cas. 


13,781, 3 Woods 377. 


6. Sun Mut. Ins. Co. v. Kountz 
Line, 122 U. S. 583,.7 SCt 1278, 30 L. 
ed. 1137 [rev 10 Fed. 768]. 


7. Slocum vy. Fairchild, 7 Hill (N. 
WD z2925 

[a] Thus, where certain shippers 
on Lake Ontario formed an associa- 
tion with the owners of canal boats 


for the transportation of merchandise 
between the city of New York and 
certain ports on the St. Lawrence riv- 
er and Lake Ontario, and plaintiff 
shipped certain goods from the city 
of New York directed to Ogdensburg, 
and they were lost on the lake pas- 
sage after leaving Oswego, the mem- 
bers of the association were jointly 
liable for the value of the goods, al- 
though the owners of the canal boats 
had no interest in the vessels on the 
lake. Slocum v. Fairchild, 7 Hill (N. 
Y.) 292. 


8. Louis-Dreyfus Vv. Paterson 
Steamships, 43,F. (2d) 824 [rev 35 F. 
(2d) 358]; Colton v, New York, etc., 
Mail SS. Co., 27 F. (2d) 671. 


[a] Rule applied.—Where a ship- 
ment, originating in Massachusetts 
and destined for plaintiff in Philadel- 
phia, consigned to “‘W. Bros. [plain- 
tiff], c/o S. A..M., Pier 14 N. R., N. Y.” 
by bill of lading which also indicated 
that destination was “Phila., state of 
Pa.,’ was, pursuant to an arrange- 
ment made with M, engaged in truck- 
ing business in New York, for purpose 
of getting by freight embargo de- 
livered to M an agent of the consignor 
for forwarding, it was not a through 
shipment to Philadelphia, and _ the 
carrier, having delivered to the per- 
son designated to receive shipment 
in New York, was not liable as_ini- 
tial carrier, under Interstate Com- 
merce Act (U. S. Comp. St. § 8563 
et seq) and Carmack (U. 8. Comp. St. 
§§ 8604a, 8604aa), and other amend- 
ments (U. S. Comp. St. Suppl. Annot. 
(1923) ‘§§ 8604a, 8604aa).—Philadel- 
phia Tapestry Mills v. New England 
SS. Co., 251 Mass. 270, 146 NE 777. 


Liability of initial carrier in gen- 
eral see Carriers §§ 838-888. 


9. Pacific SS. Co. v. Washington, 
284 Fed. 712. 

Liability of intermediate carrier in 
general see Carriers §§ 889-902. 

10. Eastern SS. Co. v. 170,0405%o 
Bushels of Wheat, etc., 1 F. (2d) 558; 
The T. A. Goddard, 12 Fed. 174; The 


11. The Snap, 28 Fed. 527. 


[a] Tllustration.—Where a 
wilfully abandoned a_ barge, 
sank in consequence, damaging its 
cargo, the barge, as coinsurer with 
the insurance company, is liable for 
damages done to the cargo by the 
paul of the tug. The Snap, 28 Fed. 


12. -In re McDonald Transp. Co., 4 
BE. (2d) 1010. 


_[a] Thus, in the absence of a spe- 
cial arrangement between shipowner 
and charterer, a leaky vessel is lia- 
ble for entire water damage, unless 
dunnaging and stowing were jointly 
done by her and the charterer, and 
the fact that the charterer’s steve- 
dore attended to ballasting and dun- 
naging of the vessel does not relieve 
the vessel, in the absence of proof 
of such special arrangement. In re 
McDonald Transp. Co., 4 F. (2d) 1010. 


Rights of shipper where vessel un- 
der GHaat OR in general see supra §§ 
327-329. 


13. Bennitt v. The Guiding Star, 
epee 936 [aff 62 Fed. 407, 10 CCA 
oO . 


tug 
which 


[a] Thus, where by custom bills 
of lading are frequently signed .on 
delivery of the goods at the landing, 
and the goods are to be taken by the 
first boat which passes, and the name 
of the particular boat is usually en- 
tered in the bill when the goods are 
received on board, and the goods are 
destroyed at the landing after the 
bills of lading are signed, the fact 
that no particular boat is mentioned 
therein does not prevent the mainte- 
nance of a libel against the next boat 
which passes the landing, and upon 
which the goods would have been 
shipped. Bennitt v. The Guiding 
Star, 53 Fed. 936 [aff 62 Fed. 407, 10 
CCA 454]. 

14. Maxwell v. The Powell, 16 F. 
Cas. No. 9,324, 1 Woods 99. 

15. Mallory SS. Co. v. Garfield, 10 


F. (2d) 664 [certiorari den 273 U. S. 
708, 47 SCt 97, 71 L. ed. 848]. 
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liable in tort for losses and damages negligently 
caused to such cargo,!® without prejudice, however, 
_to his rights against the owner of the vessel;** and 
the fact that he operates for an undisclosed prinei- 
pal does not relieve him from such hability.** 


Broker who acts in good faith in loading a ship is 
not liable over to the owner of the vessel for dam- 
ages recovered by the cargo owner from the vessel 
owner for delay in shipment, merely because the 
broker knew that the goods could not be transported 
from that particular port.?® 


Interpleader. An agent who is primarily lable for 
a loss caused by his transhipping the goods on a 
wrong vessel may be interpleaded in a suit against 
the carrier for such loss.?° 


[§ 795] (3) Carrier, Lighterage Company, or 
Stevedore. A steamboat company and a lighterage 
company are jointly liable for loss of cargo caused by 
the negligence of the lighterage company in assist- 
ing the steamboat company, upon its request, in tran- 
shipping goods;?! and where both contribute to the 
loss, but it is impossible to determine how much of 
the damage each contributed, they may be required to 
share the loss between them.??, Where goods are de- 
livered at the vessel’s dock for shipment, and it is 
thereafter found necessary to transport the goods 
to the steamer on a lighter, and they are damaged by 
the sinking of the lighter before reaching the steam- 
er, the steamer is hable for the loss;?* but where 
the agent of a steamship company, to facilitate un- 
loading, employs a lighter without covers and agrees 
on behalf of the steamship company to furnish the 
cevers, which he fails to do, resulting in injury to 
the cargo from rain, the lighter is not liable in rem 
for the damage,”* but the agent is primarily liable?® 
and the steamship company secondarily liable.2® A 
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[§§ 794-797 


company issuing a through bill of lading is liable as 
common carrier for loss or injury caused in lighter- 
ing the cargo from one vessel to another.** 


Stevedore or lighterage company. A stevedore is 
liable for loss or damage caused by his negligence in 
loading or unloading a vessel,?* or in overloading 
it,2® unless the loss or damage is due to an interven- 
ing agency.2° The owner of a lighter chartered by 
the owner of the goods for transporting them from 
a ship is secondarily liable for their loss by the cap- 
sizing of the lighter from overloading by the steve- 
dore, where the lighter captain does not object te 
further loading when it is plain that the lighter is 
overloaded and listing.*+ 


[§ 796] (4) Other Third Persons. A seaman is 
not responsible to a cargo owner for the seaworthi- 
ness of the ship,*®? nor for losses to cargo occurring In 
the loading, stowage, or unloading thereof ;**° but he 
is liable for articles stolen by him,** and it has been 
held that if any part of the cargo has been stolen, all 
the seamen must contribute to make it good, unless 
the guilt can be proved upon particular persons.*° 


Construction company working on a dam is not la- 
ble for loss of cargo due to the sinking of a vessel, 
caused by its opening gates of the dam upon the or- 
ders of the canal superintendent, which orders it was 
bound to obey.*® 


[§ 797] ce. Nature and Form of Remedy. Loss or 
damage accruing from negligent handling of goods 
by the ship gives the shipper a right, if he so elects, 
to sue on the contract of affreightment for breach 
of contract,** or to maintain an action in tort for the 
loss or damage sustained.** - A shipper suing for 
loss from deviation, even though it constitutes a 
conversion, must either rescind the contract and sue 


16. Fiotita v. Cunard SS. Co., 10 
F. (2d) 244; Behn v. McMicking, 11 
Philippine 276. 


17. Behn v. McMicking, supra. 


LS, Siorita: v.-Cunard SS. Co,,7 10 
F. (2d) 244. 


Lote Ute or. Ve MEdaleton avowed a C20) 
384 [mod 286 Fed. 548, and certiorari 
den 267 U.S. 603, .45 SCt 463, 69 L. 
ed. 809]. 


[a] Broker who acts in good faith 
in loading goods on a ship owned by 
the government and operated by an- 
other, is not liable to the government 
on recovery by the shipper from the 
owner of damages for delay in ship- 
ment, merely because it knew the 
certificate of inspection had expired, 
and knew that under the govern- 
ment’s general policy the operator 
could not transport goods from the 
particular port. U. S. v. Middleton, 
3 F. (2d) 384 [mod 286 Fed. 548, and 
certiorari den 267 U. S. 603, 45 SCt 
463, 69 L. ed. 809]. 


20. Blumenthal v. U. S., 30 F. (2d) 
247 [rev 21 F. (2d) 798, and certiorari 
den sub nom. Admiral-Oriental Line 
v. U. S., 279 U. S. 847, 49 SCt 345, 63 
aed. 99:1]. 


Interpleader in general see Inter- 
pleader 33 C. J. p 418. 


Persons liable for loss caused in 
transhipping goods in general see in- 
fra § 795. 


21. Smith v. Booth, 122 Fed. 626, 


58 CCA 479 [aff 110 Fed. 680]. 


22. Sanbern v. Panama R. Co., 2105 
Fed. 348, 123 CCA 423., 


23. Petersburg, ete. Steamboat 
Line v. Norfolk-Virginia Peanut Co., 
172 Fed. 321, 96 CCA 383, 24 LRANS 
569 [aff sub nom. The Pokanoket, 161 
Fed. 383]. 


24. The Seven Brothers No. 1, 203 
Fed. 21, 121 CCA 385. 


25. The Seven Brothers No. 1, su- 
pra. 


26. The Seven Brothers No. 1, su- 
pra. 


27. Colton v. New York, etc.,. Mail 
SS.,Co., 27 By (2d) 67a 


28. Reid v. Fargo, 241 U. S. 544, 
36 SCt 712, 60 L. ed. 1156 [rev 213 Fed. 
Tit Ls DONC CAG 855 


{aj Breaking rope.—When a rope, 
furnished and used by a stevedore in 
unloading an automobile from a ves- 
sel, breaks and the automobile is 
damaged, the stevedore is responsible 
for the loss unless the breaking can 
be explained as resulting from a hid- 
den defect. Reid v. Fargo, 241 U.S. 
544, 36 SCt 712, 60 L. ed: 1156 [rev 
213-Fed. 771, 1380 CCA 285]. 


Discharge of cargo see supra § 785. 
29. The Frederick W. Starr No. 25, 
41. (20) 52:8. 


[a] Mllustration.—A stevedore em- 
ployed to discharge railroad ties from 
a Steamer and stow them on a lighter 
is primarily liable for loss of ties by 


capsizing of the lighter from over- 
loading, having continued to load aft- 
er the lighter began to list and it was 
apparent that there was an overload. 
The Evelyn, 282 Fed. 250 [mod sub 
nom. Cooney v. F. & J. Auditore Co., 
215 Fed. 801]. 


30. The Frederick W. Starr No. 
25, 41 F. (2d) 528. 


[a] Direction from officer of char- 
tering company to a _ stevedore to 
stow additional lumber on a scow is 
an intervening agency relieving the 
stevedore from liability for overload- 
ing. The Frederick W. Starr No. 25, 
41. F. (2d) 528. 


31. The Evelyn, 282 Fed. 250 [mod 
sub nom. Cooney v. F. & J. Auditore 
Co., 215 Fed. 801]. 


32. The Owego, 292 Fed. 505. 
33. The Owego, supra. 


34. Frederick vy. The Fanny, 9 F. 
Cas. No. 5,077, Bee 262. 


35. Frederick v. The Fanny, supra. 


Deduction from wages for loss of 
apie of vessel see Seamen §$§ 314, 


es The J. B. Austin, Jr., 38 F. (2d) 


Liability of canal contractors for 
damages in general see Canals § 28. 


37. The Queen of the Pacific, 61 
Fed. 213. 


38. The Queen of the Pacific, 
supra. ; 


For later cases, developments anid changes in the law see Annotations, same title and section number. 
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for the value of the goods®® or sue for damages for 
breach of the contract of carriage,*® and he cannot 
do both.** For a wrongful conversion of the goods 
carried trover may be maintained against the own- 
ers of the vessel.*? In admiralty the cargo owner 
may bring a suit in personam against the owner of 
the vessel or a suit in rem against the vessel.?? 


Cross libel. On a libel by the carrier to recover, 
under the bills of lading, charges ineurred in recon- 
ditioning goods alleged to have been damaged with- 
out fault on the part of the carrier, the shipper by 
eross bill may sue the carrier for any breach of con- 
tract by it;** and if the shipper has delivered the 
bills of lading to the consignee, he may maintain 
such eross bill, on his filing an instrument executed 
by the consignee authorizing or ratifying the suit 
against the carrier.*® 


[§ 798] d. Jurisdiction.*® A statutory provision 
authorizing persons having claims against vessels to 
eommence proceedings against the vessels themselves 
instead of against the owners gives a state court ju- 
risdiction of an action against a vessel for loss caused 
by its negligent management although it is owned 
by persons residing outside the state.47 <A statute 
providing for a proceeding in rem against vessels 
“navigating the waters of” the state applies to ves- 
sels passing to and from the ports of other states 
through and across the waters of the statey4® but 
a state statute cannot confer on a state court juris- 
diction in rem for a maritime cause of action.*® 


[§ 799] e. Conditions Precedent.°° Where the 
suit is for goods which were so damaged as to be 
valueless and unsalable, the shipper is not bound to 
send them to auction to be sold, as a prerequisite to 
his right of action.°+ The fact that the owner of the 
vessel may compel the crew to make good from their 
wages a loss or damage. to the cargo caused by their 
misconduct and negligence®? does not render it nec- 


39. Western Lumber Mfg. Co. v. U. 


Ss; 9 Eo (2d), 1004. see supra § 789. 


SHIPPING 


Sale of damaged cargo in general 


[58 C.J.] 471 


essary that the freighter in bringing an action on the 
case against the owner for the loss should give notice 
of such damages previous to the discharge of the 
crew.°* A statutory requirement that a claim for 
damage to goods shall be made within a specified time 
after receipt of the goods®** does not apply where 
the goods are not delivered by the carrier in pur- 
suance of the contract of carriage but are recovered 
by the cargo owner from a wreck of the vessel in an 
effort to save his property from total loss.°* 

Where goods have been insured it is not a condi- 
tion precedent to a suit, after an unjustified devia- 
tion by the ship, that the shipper shall have been 
deprived of his right against insurer.>® 

[§ 800] f. Defenses. Where a disaster happens 
to a cargo in consequence of a peril or accident not 
within the exceptions in the bill of lading,®? a mere 
acceptance of the goods by the owner, at the place 
of the disaster or an intermediate port is no defense 
to his action for damage to the goods*® unless it ap- 
pears that the acceptance was intended as a dis- 
charge of the vessel and her owner from any further 
responsibility ;°® but where a ship is detained and 
her cargo damaged before she proceeds, although she 
subsequently delivers it to the consignees, a shipper 
cannot, without rescinding the contract, sustain a 
libel in rem for a breach of the bill of lading, until 

- the term for the performance of the contract has ex- 
pired.°® It is no defense to an action in the name 
of the owner of the vessel for damage to the cargo 
that he is doing business under a fictitious or trade 
name and that the contracts of affreightment are 
made in such name.°+ 


Insurance.°? It is no defense to an action for loss 
of, or injury to, cargo, through negligence of the ves- 
sel owner, that the goods were insured and that the 
insurance has been paid,°* or that the insurer has 
made a loan to the cargo owner,®* even though it 


60. Jones v. The Floating Zephyr, 
13 F. Cas. No. 7,462. 


40. Western Lumber Mfg. Co. v. 52. See Seamen §§ 314-316. 61. The Nonpariel, 149 Fed. 521. 
U; S.,” supra. 53. Schieffelin vy. Harvey, Anth. N.| 62. Im action against carrier in 
41. Western Lumber Mfg. Co. v.|P. (N. Y.) 76. Seneral see Carriers §§ 835, 836. 
POpuS.) Supra. : wars 63. U. S. Shipping Bd. Emergency 
d 54. S tatut visions. gs 
42. Taylor v. Brigham, 23 F. Cas. Sse a oe Ailieol Fleet Corp. v. Rosenberg, 12 F. (2d) 
‘No. 13,781, 3 Woods 377. 55. Roldan v. Ponzo, 37 Philippine} 721 [aff 7 F. (2d) 893]; Steamship 
x , , " A 285. ene. Co: Ne HOODS ie Hee W33s 
Trover generally see rover an : BS by 105 A 71; Stockton Milling Co. v. 
Conversion [38 Cyc 1997]. 56. Rosenberg v. U. S. Shipping | Gajifornia Nav., etc., Co., 165 Fed. 356 
Bd. Emergency Fleet Corp., 7 1a (2d) {aff 184 Fed. 369, 107 CCA 46]; The 
43. See Admiralty §§ 75, 76, 132—-| 893 [aff 12 F. (2d) 721]; The Citta di] Nonpariel, 149 Fed. 521 : 
138. Messina, 169 Fed. 472. y 5 ‘ 
. U. S. Steel Products : ; 2-736. [a] Shipper’s specific insurance 
eee Soa wea ef Bia Becsineta 3360274 does not preclude his enforcing the 
2 4 58. Home Ins. Co. v. Western] personal liability of the carrier for 


Cross libel in general see Admiralty 
§§ 225, 226. 

45. U. S. v. U. S. Steel Products 
Co., 27 F. (2d) 547. 

Who may sue generally see supra 
§$§ 790-792. 
In admiralty see Admiralty §§ 


46. 
75—77,, 118, .119. 

47. Yore v. The C. Bealer, 26 Mo. 
426. 

48. The Sultana v. Chapman, 5 Wis. 
454. 

49. See Admiralty § 20. 


50. To action against carrier for 
loss of, or injury to, goods generally 
see Carriers § 508. ; 


51. Elkin v..Néw York, etc., 
Co., 14 La. Ann. 647. 


SS. 
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59. The Eva D. Rose, 153 Fed. 912, 
151 Fed. 704 [aff 166 Fed. 101, 92 CCA 
85]; Home ins. Co. v. Western 
Transp.'©oi}(61/N. ‘¥. ‘93. 


[a] Costs not released.—Where a 
vessel stranded on a voyage near her 
port of delivery, and on being released 
some days later started back with the 
intention of delivering the cargo back 
to the consignors in violation of the 
contract of carriage, a delivery of the 
goods to libelants pending the suit, 
and a receipt for the same, releasing 
the vessel and master from claims for 
damages, do not relieve the vessel 
from payment of the costs, where the 
receipt expressly provided that the 
settlement should not have that effect. 
The Eva D. Rose, 153 Fed. 912, 151 


1 Fed. 704 [aff 166 Fed. 101, 92 CCA 85]. 


the loss. Sorenson v. Boston Ins. 
Co., 20 F. (2d) 640 [rev 10 F. (2d) 563, 
and certiorari den 275 U. S. 555, 48 SCt 
116, 72 L. ed. 423]. 


[b] Payment of loss by underwrit- 
ers after a libel has been filed by the 
owners of the cargo, under an agree- 
ment that the libelants should repay 
to the underwriters any sum or sums 
which they might recover by decree 
or settlement, in virtue’of the unsea- 
worthiness of the vessel or the negli- 
gence of her officers or crew, does not 
afford a defense to the action for the 
loss. The Centennial, 7 Fed. 601. 


64 Newhall v. U. S., 8 F. (2d) 422; 
The Turret Crown, 297 Fed. 766 [rev 
282 Fed. 354 (certiorari den sub nom. 
Commonwealth SS. Co. v. Patent Vul- 
canite Roofing Co., 264 U. S. 591, 44 
SCt 403, 68 L. ed. 865) ]. 
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does not appear from the pleadings or evidence that 
the suit is brought by the direction or for the bene- 
fit of insurers;®° and the fact that the bill of lading 
provides that the carrier shall have the benefit of 
any insurance effected by the shipper is not available 
as a defense where it does not appear that the in- 
surance has been paid.°°® 


Release. An agreement by the shipper to indem- 
nify the carrier upon a redelivery of the goods to 
the shipper,®? or upon a refund of freight to the 
shipper,®* will not be construed to amount to a re- 
lease of the carrier from existing breaches, unless 
the intent to do so is apparent.®? 


[§ 801] g. Time To Sue; Laches.*° On the de- 
struction of cargo the owner thereof may sue at once 
for the loss of the goods’+ or he may wait until a rea- 
sonable time for performance has elapsed.’ Where 
the time for bringing suit for loss of, or injury to, 
cargo is limited by statute’*® or by the contract of 
carriage‘? it must be brought within such time.*® In 
the absence of such limitation, such a suit or libel 
must be brought within a reasonable time after the 
loss or damage has occurred or the right of action 
has accrued,’® otherwise it may, under the cireum- 
stances, be barred by laches;** and unless cireum: 
stances showing laches have intervened, a libel for 
damages done to the cargo may be filed even after 
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the vessel has made one or two voyages subsequent 
to the injury being received.’* The limitation pre- 
scribed by the interstate commerce act for actions 
for damages to interstate shipments’® does not apply 
to a shipment entirely by water from a point within 
a state to a foreign port;*® but a prescription of a 
state law in respect of an action by or against com- 
mon-earriers for loss or damage to shipments of 
freight®! applies in case of loss while freight is still 
aboard the vessel after reaching a state harbor.*? 


Accrual of right of action. A shipper’s right of ac- 
tion for cargo wrongfully unloaded by the vessel be- 
fore departure from the port and destroyed or dam- 
aged after unloading accrues at the time of the loss 
or damage,** and not at the time of the arrival of the 
vessel at its destination.** 


[§ 802] h. Pleading—(1) Declaration, Complaint, 
or Libel. The general rules relating to declarations, 
complaints, or petitions,*®> particularly in actions 
against carriers in general for loss of, or injury to, 
goods,*° and in so far as applicable the rules relating 
to libels in admiralty,*? apply to the declaration, 
complaint, or libel in an aetion against a carrier by 
water for loss of, or injury to, goods, with respect to 
the character and sufficiency of the averments, to 
state a cause of action,®*® such as with regard to an- 


65. Steamship Wellesley Co. v.|695 [rev 40 F. (2d) 665]. Tec rer: thes eRe mores Vessels tek 
Elooper; 185. Ned: .733, 108 CCA TL; asonable.— | Sutter: illiams v. e Columbia, 
Stockton Milling Go. v. California | (2) be tart rgd token ee yoinn a of | Wash. T. 95. 


Nav., etc., Co., 165 Fed. 356 [aff 184 
Fed. 369, 107 CCA 46]. 


66. Baker v. New 


claim. 


York, ‘¢te.. oR. 


The President Polk, 43 F. 


(2d) 695 [rev 40 I. (2d) 665]. 


State demands in admiralty in gen- 
eral see Admiralty §§ 241-244. 


78. Knox v. The Ninetta, 14 F. 
Cas. No. 7,912, Crabbe 534, 5 PaLJ 33. 


5 a 77. Stiles v. Ocean SS. Co., 34 F. 

Co., 162 Fed. 496 [aft 168 Med. 248, 931 (24) 627; Williams v- The Columbia, 
CCA 550, and certiorari den 214 U. S. 1 WASH TO 
514, 29 SCt 696, 53 L. ed. 1063]. St meas Pa 

‘ . [a] Delay held to constitute 

67. Transmarine Corp. v. Levitt,| laches——(1) More than two years 


25°. (2d) 275. 
68. Transmarine Corp. v. Levitt, 


supra. 
69. Transmarine Corp. v. Levitt, 
supra. 
70. Contract limitation of time to 


sue see infra §§ 715-723. 


Limitations and laches to suit in 
admiralty generally see Admiralty §§ 
240-245. 


71. Aristo Hosiery Co. v,. Atlantic 
Coast Line R. Co., 129 Misc. 305, 221 
NYS 298. 


72. Aristo Hosiery Co. v. Atlantic 
Coast Line R. Co., supra. ; 


73. Statutory limitation in general 
see Limitations of Actions § 73. 


74. See supra §§ 715-723. 


75. Aristo Hosiery Co. v. Atlantic 
Coast. Line R. Co.,/129: Mise? 305, 221 
NYS 298. 


[a] Suit held barred.—Where a 
breach of contract of carriage by loss 
of goods through stranding of a ves- 
Sel occurred prior to March 1, 1920, 
when railroads were returned to their 
owners by the government, an action 
for loss of shipment commenced 
March 1, 1926, was barred, under a bill 
of lading requiring suits for loss to be 
brought within two years and one day 
after a reasonable time for delivery 
has elapsed, and under Transporta- 
tion Act of 1920 § 206 subd (a), so 
providing. Aristo Hosiery Co. v. At- 
lantic Coast Line R. Co., 129 Mise. 
305, 221 NYS 298. 


76. The President Polk, 43 F. (2d) 


without a valid excuse therefor. The 
Susquehanna, 296 Fed. 461 [aff 291 
Fed. 698]; The Turret Crown, 284 
Fed. 439 [certiorari den 262 U. S. 742, 
43 SCt 520, 67 Li. ed. 1210]. (2) Two 
years and ten months after the loss, 
and after a bona fide assignee of the 
shipper’s bill of lading had seized the 
vessel. The Favorite, 8 F. Cas. No. 
4,696, 1 Biss. 525. 


[b] Delay held not to constitute 
laches.—(1) Two years and four 
months after arrival of vessel. The 
Breedijk, 22 HF. (2d) 328.. (2) More 
than three years after cargo of rub- 
ber arrived at destination. Stiles v. 
Ocean SS. Co., 34 F. (2d). 627. (3) 
Where a cargo was damaged during 
a voyage from December, 1915, to 
April, 1916, and from June, 1916, until 
March, 1917, owner of the cargo made 
repeated attempts by correspondence 
with agents of vessel to settle the 
claim, and in June, 1917, the vessel 
was sold, and after that date owner 
had difficulty in locating it, a libel 
filed in June, 1917, was not based on 
a stale claim. O. Y. Tonnage, A, B. 
v. Texas Co., 296 Fed. 893. 


[ec] Duty to exercise diligence.— 
Where consignees, on discovering 
that goods received by them from a 
vessel were damaged, instead of re- 
sorting to the usual practice of call- 
ing for a board of survey for the as- 
sessment of damages, and offering the 
goods for sale on account of whom it 
might concern, had the damages as- 
sessed by one of their own clerks, they 
must exercise the greatest diligence 
as to the time in bringing suit against 
the vessel, and if they were guilty of 


79. See Interstate Commerce Act 
§ 16 (3) (b); 49 USCA § 16 (3) (b). 


80. Klopstock vy. United Fruit Co., 
It aa 2965, 1340S 2:55 


81. See statutory provisions. 


82. Klopstock v. United Fruit Co., 
supra. 


[a] Evidence.—Bills and receipts 
showing shipment left another state 
with a foreign port as its destination 
sufficiently suggests transportation 
under a common arrangement in in- 
terstate commerce, as respects the 
applicable prescription period. Klop- 
stock v. United Fruit Co., 171 La. 296, 


131 S 25: 

83. The Elvaston, 279 Fed. 935. 

84 The Elvaston, supra. 

85. See Pleading §§ 132-196. 

86. See Carriers §§ 534-555. 

87. See Admiralty §§ 184-192. 

88. The Milwaukie v. Hale, 1 
Dougl. (Mich.) 306; Perpetual Ins. 


Co. v. The Detroit, 6 Mo. 374; Yabucoa 
Sugar Co. v. New York, etc., SS. Co., 
12 Porto Rico Fed. 567. And see 
cases infra this note. 


[a] ibels held  sufficient.—(1) 
For loss of cargo. Marshall Hall 
Grain Co. v. U. S. Shipping Bd. Emer- 
gency Fleet Corp., 14 F. (2d) 141. (2) 
A libel alleging the placing of goods 
on board a steamship, the payment of 
freight money, and defendant’s fail- 
ure to deliver to consignee is a suffi- 
cient statement to put defendant on 
the defense. Pato Mines vy. Clyde SS. 
Co., 291 Fed. 378. 


[b] Declarations or petitions held 
insufficient.—(1) A declaration seek- 
ing to recover from the emergency 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ticipating or negativing matters of defense,®® the 
joinder and misjoinder of counts,®® and as to the 
propriety and sufficiency of amendments.°1 In a suit 
in rem it is not necessary to charge defendant as a 
common carrier,?? but ordinarily it is otherwise 
where the suit is in personam.®* A libel, however, 
which alleges that respondent contracted to carry a 
cargo of specified goods, that a certain quantity of 
such goods was delivered to the ship, and that a less 
quantity was delivered at its destination, states a 
cause ‘of action,®* without alleging that respondent 
was a common earrier,®® or that it was negligent,° 
or that the failure to deliver the goods did not come 
within the lawful exceptions of the contract.°7 Aver- 
ments of deviation and unseaworthiness as grounds 
for recovery are not so inconsistent as to require 
claimant to elect on which he will proceed.®® 


Right to sue. Where the suit is brought by an- 
other than the real owner, the right to sue must be 
alleged.°® A statutory provision requiring an as- 
signee of a chose in action to state by a sworn plead- 


fleet corporation, for its delay in 
transporting plaintiff's grain, the 
amount lost by the shippers because 
of the drop in exchange in pounds 
sterling, which did not directly allege 
that the grain had been sold, nor that 
the usage among shippers of drawing 
on the buyers when the bill of lading 
was issued was general where the con- 
tract of shipment was executed, or 


[b] 


90. 
Dougl. 


The 
(Mich.) 
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Exemption from liability un- 
der the Harter Act (see supra §§ 541— 
600) need not be set out in a libel. 
Paul F. & M. Ins. Co. v. The Schooner 
Ernestina, 10 Porto Rico Fed. 478. 


Milwaukie v. 
306. 


Joinder of counts in general see 
Pleading §§ 171-183. 
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ing or affidavit that he is the owner and how he 
acquired title’ does not apply in a suit by a shipper 
who the evidence shows is the owner. 


Compliance with conditions precedent. Where the 
suit is based on the contract of carriage embodied 
in the bill of lading, which is attached to the libel, 
hbelant must allege compliance with any provision 
therein which is a condition precedent to recovery,® 
such as the giving of notice of the claim, or some ex- 
cuse for failure to give it,* or he must allege a waiver 
of such condition.® Even though plaintiff sues in 
tort, if defendant sets up the terms of the bill of 
lading as a defense, plaintiff must allege compliance 
with conditions or an excuse for failure to do so.® 


Pleading bill of lading. A libel for failure prop- 
erly to transport the goods need not make the bill of 
lading a part of the libel, where libelant does not 
rely upon such bill.* 


Damage. The cause of the damage, as claimed by 
plaintiff, should be alleged,* and also the nature and 
extent thereof ;° but a libel for damage to cargo need 


indorsee of the shipper’s order bill of 
lading is a sufficient pleading of the 
Shipper’s right to sue. Aunt Jemima 
Mills Co. v. Lloyd Royal Belge, 34 F. 
(2d) 120 [rev 28 F. (2d) 398]. (2) 
An amended libel, asserting an agency 
relationship of libelant to the then 
owners of the merchandise, and show- 
ing that libelant was consignee in 
bills of lading of various shipments 


St. 


Hale, 1 


that defendant was familiar with it, 
was defective. U. S. Shipping Bd. 
Emergency Fleet Corp., v. Levensaler, 
Ds App. EDsC.° 322; 290" Wed. 2.97. “@2) 
Where the bill of lading authorizes 
the carrier, as the shipper’s agent, to 
employ lightermen without responsi- 
bility to the shipper, a petition which 
does not allege that defendant carrier 
did not exercise proper diligence in 
the choice of lightermen and shows 
that the damage to goods occurred 
after delivery to the lighters, does not 
state a cause of action. Bonura v. 
Shiba Hrart (Con162 daw o3,. LL Ys 
6. 


[ce] Setting out terms of contract. 
—A complaint under a statute, pro- 
viding for the collection of demands 
against boats and vessels for nonper- 
formance of a contract of affreight- 
ment should set out the terms of the 
contract of affreightment under which 
the goods alleged to have been lost 
were shipped. Perpetual Ins. Co. v. 
The Detroit, 6 Mo. 374. 


[d] Payment of freight.—A com- 
plaint is not insufficient on the ground 
of not alleging payment of transpor- 
tation charges, where it alleges facts 
which show that defendant was not 
entitled to receive the compensation 
he claims for transporting the goods 
in question, because they were not de- 
livered in the condition in which they 
were shipped. Yabucoa Sugar Co. v. 
New York, etc., SS. Co., 12 Porto Rico 
Fed. 567. 


89. The Tampico, 151 Fed. 689; St. 
Paul F. & M. Ins. Co. v. The Schooner 
Ernestina, 10 Porto Rico Fed. 478. 


[a] Notice of claim.—Where a bill 
of lading provides that notice of any 
claim for loss or damage to the prop- 
erty must be given to the carrier with- 
in a stated time after delivery, the 
failure to give such notice is a matter 
of defense in a suit to recover for such 
loss or damage, and performance of 
the requirement need not be alleged 
in the libel. The Tampico, 151 Fed. 
689. 


91. U.S. Shipping Bd. Emergency 
Fleet Corp. v. Levensaler, 53 App. 
CD) CL) 322, 290" Bed. 2973) Camden: vi. 
The Georgia, 6 Mo. 381. 


Amendment of: 


Declaration or complaint in general 
see Pleading §§ 656-701. 


Libels in general see Admiralty §§ 
208-211. 
92. Seller v. The Pacific, 21 F. Cas. 


No. 12,644, Deady 17, 1 Or. 409. 


93. Seller v. The Pacific, supra. 

94. Eccles v. Strachan Shipping 
Cong hs (20d) e653. 

95. Eccles v. Strachan Shipping 
Co., Supra. 

[a] Reason for rule.—‘‘Whether 


libelee be a common Carrier, and there- 
fore bound by the principles applica- 
ble thereto, or a private carrier, bound 
by the terms of its contract, the obli- 


gation “in this’ case “is 219. the 
same, i. e., to transport from 
to . « -and there deliver 


the same, unless prevented by cértain 
conditions set forth in the contract.” 
Eccles v. Strachan Shipping Co., 21 F. 
(2d) 658, 655. 


96. Eccles v. Strachan Shipping 
Co., supra. 


fa] In libel for failure to properly 
transport shipment, it is not neces- 
sary to allege or prove negligence. 
The Mar Mediterraneo, 1 F. (2d) 459. 


97. Eccles v. Strachan Shipping 
Co., 21 F. (2d) 653. 


98. The Pelotas, 43 F. (2d) 571. 


Compelling election between causes 
of action in general see Pleading §8§ 
1038-1052. 


99. Aunt Jemima 
Lloyd Royal Belge, 
[rev 28 F. (2d) 398]. 


[a] Allegations held sufficient.— 
(1) A shipper’s libel which alleges 
that suit for damage to cargo is 
brought for, and on account of, the 


Mills 
34 #F. 


Cormeave 
(2d) 120 


sufficiently alleged his status to au- 
thorize bringing the libel. The 
Speybank, 28 F. (2d) 436. 


1. See statutory provisions. 


Pieading title and right of assignee 
LAOS Sat see Assignments §§ 
2123: 


2. Delta:-Bag Co, v. Leyland, -173 
JAW NS BS 


3. Cudahy Packing Co. v. Munson 
SS. Line, 22 F. (2d) 898 [certiorari 
den 2177 (Us 5.586, 48a5Ct 428 a0 (lees 
ed. 1000]; The General G. W. Goe- 
thals, 298 Fed. 933 [aff 298 Fed. 935, 
and certiorari den 266 U. S. 610, 45 
SCt 94, 69 L. ed. 466]; The Sagadahoc, 
291 Fed. 920. 


[a] Under Admiralty Rules, rule 
22, compliance with conditions preced- 
ent to right of recovery stated in 
bill.-of lading should be alleged. The 
General G. W. Goethals, 298 Fed. 933 
[aff 298 Fed. 935, and certiorari den 
266 U. S. 610, 45 SCt 94, 69 L. ed. 466]. 


4 Cudahy Packing Co. v. Munson 
SS. Line, 22 F. (2d) 898 [certiorari 
den 277 U. S. 586, 48 SCt 438, 72 L. ed. 
1000]. 


5. The Sagadahoc, 291 Fed. 920. 


6. Cudahy Packing Co. v. Munson 
SS. Line, 22 EF. (2d) 898 [certiorari 
den 2 UneS. 586,048. SCt 433) e720. 
ed. 1000]. 


7. Marshall Hall Grain Co. v. U. 
S. Shipping Bd. Emergency Fleet 
Corp., 14 F. (2d) 141; The Mar Medi- 
terraneo, 1 F. (2d) 459. 


8. The Mar Mediterraneo, 1 F. 
(2d) 459; Bonura v. United Fruit Co., 
162 La. 53, 110 S 86. 


[a] What occurred during voyage 
need not be averred in a libel for fail- 
ure properly to transport a shipment, 
but the libel must show what libelant 
will claim to be the cause of the dam- 
age. The Mar Mediterraneo, 1 F. (2d) 
459. 


9. The Mar Mediterraneo, supra; 
Yabucoa Sugar Co. v. New York, etc., 
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not contain an itemized statement of the damages,*® 
as this is a matter of subsequent proof.'? 


[§ 803] (2) Plea or Answer. General rules as to 
plea or answer,'” particularly in actions against car- 
riers in general for loss of, or injury to, goods,** ap- 
ply as to the plea or answer in an action for loss of, 
or injury to, cargo,’ such as with regard to the ne- 
cessity and sufficiency of pleading special defenses,*® 
such as the failure to sue within the time hmited in 


the bill of lading,+® and as to their 


they are not so pleaded.17 Such rules also apply with 
regard to an amendment of the plea or answer.'® 


Exceptions or limitations by statute or contract 
exempting the carrier from hability!® or limiting its 
liability? are matters of defense to be alleged in the 


SS. Co., 12 Porto Rico Fed. 567. ] 


{a] Complaints held insufficient.— 
(1) here complainant alleges 
specifically that before the goods were 
damaged they had a specified value 
and after they were damaged they 
had a specified lesser value, it is suffi- 
cient to require defendant to answer. 
Yabucoa Sugar Co. v. New York, etc., 
SS: Co.; 12 Porto Rico’ Fed. 567: (2) 
A libel for failure properly to trans- 
port shipment, alleging that the mer- 
chandise was not “in like good order 
and condition as when shipped, but 
short, slack, and seriously injured 
and damaged by and through the neg- 
ligence of the steamship,” is defective 
for failure to inform claimant of the 
nature of the damage. The Mar 
Mediterraneo, 1 F. (2d) 459, 460. 


10. The Fort Gaines, 21 F. (2d) 
65. 

11. The Fort Gaines, supra. 

12. See Pleading §§ 197-379. 


Answer in admiralty in general see 
Admiralty §§ 193-196. 

13. See Carriers §§ 556-566. 

14. See cases infra this note. 


[a] Allegations held sufficient.— 
(1) Allegations of a separate de- 
fense that any damages were not 
caused by the negligence of defendant, 
or by any person for whom it might 
be responsible, including the master, 
agents, and management of its ship, 
is good as against a demurrer. Cas- 
tiglione v. Austro-Americana SS. Co., 
87 Misc. 288, 149 NYS 898. (2) An 
answer, alleging that shipper knew 
merchandise might not go aboard 
steamer and that libelant was not 
bona fide holder of bill of lading is 
sufficient. Olivier Straw Goods Corp. 
v. Osaka Shosen Kaisha, 42 F. (2d) 
calves 


15. Navigazione Libera Triestina 
v. Garcia, etc., Co., 30 F. (2d) 62; The 
Bencleuch, 3 F. (2d) 824 [mod on other 
grounds 10 F. (2d) 49, and sub nom. 
The Ellerdale, 10 F. (2d) 53]; Kirk- 
patrick v. American SS. Co., 14 F. Cas. 
No. 7,846; Guiterman vy. Liverpool, 
etc., Mail SS. Co., 9 Daly 119 [rev on 
other grounds 83 N. Y. 358]. 


[a] Illustrations.—(1) In an ac- 
tion by a shipper for injuries to his 
goods while on board defendant 
steamship for transportation, the de- 
fense that at the time of the accident 
the vessel was, in consequence of a 
public regulation of the port, exclu- 
sively in charge of a licensed pilot, 
over whom defendant had no control, 
and whose orders defendant's officers 
and servants were bound to obey, and 
that the accident was due to his neg- 
ligence, must be specially pleaded. 
Guiterman vy. Liverpool, etc., Mail SS. 
Coe 9 Daly oil9 wy [rewr one Other 
grounds 83 N. Y. 358]. (2) Wherea 
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being waived if 


stipulation in a bill of lading provided 
for shipment on the succeeding ves- 
sel on the same line, if prevented “by 
any cause’ from going in the ship 
specified, and the goods were, not 
shipped until a week after the vessel 
specified, and were lost in transit, in 
an action therefor the vessel owner 
must aver in his answer that he was 
prevented from carrying the goods on 
the vessel specified, by some particu- 
lar cause, of which the shippers were 
notified. Kirkpatrick v. American SS. 
Co., 14 F. Cas. No. 7,846. 


16. Rosenberg v. Atlantic Trans- 
port Co., 25 F. (2d), 439 J<emsley.v, 
U. S., 19 F. (2d) 441; Green Star SS. 
Co. v. Nanyang Bros. Tobacco Co., 3 
F. (2d) 369. 


Time to sue in general see supra § 
801. 


17. Rosenberg vy. Atlantic Trans- 
port.Co.;.25 E:. (Qda) 739: 


{a] Contract limitation.—The de- 
fense that an action against a carrier 
for damage to cargo is barred by a 
limitation contained in the contract 
is waived unless specially pleaded. 
Green Star SS. Co. v. Nanyang Bros. 
Tobacco Co., 3 F. (2d) 369. 


[b] Defendant’s pleadings held 
sufficient, in libel for damage to ship- 
ment, to show no intention to waive 
defense, under bill of lading, of fail- 
ure to sue within five months. Rosen- 
berg v. Atlantic Transport Co., 25 F. 
(2d) 739. 


18. McCullough v. The Echo, 16 F. 
Cas. No. 8,740a. 


[a] Thus, where, in an action ona 
bill of lading, the answer fails to al- 
lege that the damages to the goods 
carried accrued from the sweating of 
the vessel, and that she was not an- 
swerable for such accident of naviga- 
tion, it may be amended. McCullough 
v. The Echo, 16 F. Cas, No. 8,740a. 


Amendment of: 
Answer to libel 
miralty § 212. 
Plea or answer in general see Plead- 
ing §§ 702-719. 


in general see Ad- 


19. See supra §§ 541-736. 

20. See supra §§ 602-736. 

2h USt.) Paulehs &eMeainse: Couey 
The Schooner Ernestina, 10 Porto 
Rico Fed. 478. 


And see cases infra notes 23-25. 


22. See supra §§ 660-687. 
23. The Erskine M. Phelps, 209 
Fed. 141; Washington Dean Co. v. 


Nippon Yusen Kaisha, 125 Misc. 855, 
211 NYS 737. 


{a] Defense held hypothetical.— 
In an action for damages to goods in 
transit on the ocean, a special defense 
setting forth conditions of bill of lad- 


answer.21 An allegation in the answer that the dam- 
age was from dangers of the seas, which were except- 
ed in the bill of lading,?? ordinarily must state the 
facts relied on to bring the case within such excep- 
tion;28 but it has been held that where the declara- 
tion alleges negligence generally a plea or answer of 
exceptions, in the bill of lading, limiting the carrier's. 
liability, is sufficient if it sets forth the exceptions 
and conditions which qualify its liability,?* and it 
need not disclose the fact that the damage came un- 
der any of the exceptions in the bill of lading.”® 


[§ 804] (3) Issues, Proof, and Variance. 
general rules as to issues, proof, and variance*® ap- 
ply in an action against a carrier by water for loss 
of, or injury to, cargo with respect to the issues or 
theory of the action,?* the matters to be proved,”® 


The 


ing exempting the carrier from perils 
of the sea and danger of navigation 
by defect in the hull, boilers, engines, 
etc., and unseaworthiness at the be- 
ginning of the voyage, if the owners 
exercised due diligence to make the 
vessel in a seaworthy condition, and 
that defendant had exercised due dili- 
gence to make the steamer seaworthy, 
and that it was seaworthy, and that 
damage to goods was due to causes 
excepted by the bill of lading and by 
Harter Act (U. S. Comp. St. §§ 8029-— 
8035), was hypothetical and defective. 
Washington Dean Co. v. Nippon Yusen 
Kaisha, 125 Misc. 855, 211 NYS 737. 


24 Carbonear Water Co. v. Allen, 
7 Newfoundl. 117. 


Setting up limited liability contract 
as: defense in general see Carriers § 


25. _Carbonear Water Co. v. Allen, 
7 Newfoundal. 117. 


‘26. See Admiralty § 229; Pleading 
§§ 1144-1211. 


27. Mallory SS. Co. v. Garfield, 10 
F. (2d) 664 [certiorari den 273 U. S. 
7038, 47 SCt 97, 71. L. ed. 848]; Ten- 
nessee River Nav. Co. v. Walls, 204 
Ala. 285, 85 S 711. 


[a] Breach of contract and not 
conversion.—An action against a 
steamship company for loss of goods 
is one for damages for breach of car- 
riage contract, where it is tried on 
that theory, notwithstanding the 
complaint alleges, and the trial court 
states, that it is for conversion. 
Price _v. Shawmut SS. Co., 212 App. 
Div. 51, 207 NYS’ 30. 


{b] Breach of special contract.— 
Where, in an action against a carrier 
for failure to transport plaintiff’s. 
goods by defendant’s steamboats, the 
counts allege notice to defendant that 
the goods were placed at the custom- 
ary landing and stopping place on the 
river, and that defendant agreed to 
take up and load such goods on its 
steamboats and barges and transport 
the goods to a specified landing on the 
river for an agreed compensation but 
negligently failed and refused to 
transport the goods, negligently per- 
mitting them to be washed away by a 
flood, the action is based on a breach 
of a special contract, and not on 4 
breach of the common-law or statu- 
tory duty of defendant, as a common 
carrier. Tennessee River Nav. Co. v. 
Walls, 204 Ala. 285, 85 S 711. 


{[c] Undisclosed principal.—aAn al- 
legation of agency of a shipping com- 
pany for the United States Shipping 
Board Emergency Fleet Corporation 
will not support a theory of an undis- 
closed principal. Mallory SS. Co. vy. 
Garfield, 10 F. (2d) 664 [certiorari 
at U.S. 703, 47 SCt 97,-71 L. ed. 


28. Cudahy Packing Co. v. Munson 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 802-804 


a 
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§ 804] 


matters admitted in the pleadings,?® and the con- 
formity of the pleadings and proof.2° In accord- 
ance with such rules defendant cannot prove a matter 
of special defense which has not been specially plead- 
ed.*+ Where the action is for,a short delivery of 
cargo, the owner of the cargo is entitled to recover 
if he proves the delivery of a less number, weight, 
or measure of goods than that admitted in the bill of 
lading,*? unléss the shipowner establishes that the 
number, weight, or measure admitted in the bill of 
lading is wrong.*? A cargo owner, suing for damages 
from the sinking of an unseaworthy lighter, is not 
entitled to a decree against the impleaded bailee of 
the lighter where no contract between them is al- 
leged, and where he is not charged with any fault.*+ 
Where the contract is to transport by a named steam- 
er “or any other steamer or steamers,” a claim for 
damages for delay in shipment is not sustained by 
proof that the named steamer’s failure to take the 
entire shipment was due to improper stowage, since 
there was no obligation to transport the shipment by 
any particular steamer.?® 


Matters admitted. Where the answer admits a 
stipulation in the bill of lading that under conditions 
such as exist in the case a provision in the contract 


SS. Line, 22: F./(2d) 898 [certiorari es the issue of defendant’s negligence, 
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should be eliminated, defendant cannot introduce 
evidence in support of allegations in the answer that 
such provision exists.*°® 


Negligence. Where a vessel is properly protected 
from fire, it is necessary, in an action for damages 
to cargo by fire, to prove negligence on the part of 
the officers of the vessel;*7 but in an action for loss 
of cargo resulting from the stranding of the vessel, 
the shipper is not required to prove negligence on 
the part of the master, until evidence is given to show 
that the injury came within a clause in the bill of 
lading, excepting the carrier from liability.*§ 

Notice of claim. It has been held that where de- 
fendant sets up the terms of the bill of lading, plain- 
tiff must prove notice of loss, or some excuse for 
failure to give it, as required by the bill of lading,®? 
although failure to give such notice is not pleaded as 
a special defense;*° but, on the other hand, it has 
been held that a failure of plaintiff to prove such no- 
tice does not bar a recovery, where there is no alle- 
gation in the answer that notice had not been given 
or that the claim had not been filed or that the libel 
was barred for that reason.* 


Exemption from liability. Under a statutory pro- 
vision exempting the carrier from liability for dam- 


81. Guiterman v. Liverpool, etc., 


den 277 U.S. 586, 48 SCt 433, 77 L. ed. 
1000]; The St. Johns N. F., 272 Fed. 
673. And see cases infra this note. 


[a] Title to goods.—Where the 
libel alleges ownership of a consign- 
ment of rosin by a purchase of the 
bill of lading from the shipper, and 
the answer denies that the rosin was 
shipped to libelant, and denies for 
lack of Knowledge the transfer of the 
bill of lading, the libelant is required 
to introduce evidence to establish its 
title to the shipment, so that it is 
error to render a decree for libelant 
on the pleadings. The St. Johns N. F., 
272 Fed. 673. 


[b] Insurance.—Where a bill of 
lading contained an exemption from 
loss capable of being covered by in- 
surance, proof that insurance is pro- 
curable is necessary to make the ex- 
emption available in an action against 
the ship for damages to cargo. The 
Egypt, 25 Fed. 320. 


{[c] Loss after deviation.—In an 
action against the owners of a steam- 
boat for a loss by-a sinking of the 
boat after a deviation, it is not neces- 
sary to prove that the deviation 
caused the loss, but only a deviation 
and subsequent loss. Walsh v. Hom- 
er, 10 Mo. 6, 45 AmD 342. 


29. See case infra this note. 


[a] Admission of liability.—An 
admission in an answer that leakage 
in the ship’s tank, causing damage to 
a consignment of cocoanut oil, was 
due to a latent defect constitutes an 
admission of liability. The Arakan, 


11 F. (2d) 791. 


Matters admitted in pleadings in 
general see Pleading §§ 1163-1166. 


. Aunt Jemima Mills Co. Vv. 
ford Royal Belge, 34 F. (2d) 120 
[rev 28 F. (2d) 398]; Northern Com- 
mercial Co. v. Lindblom, 162 Fed. 250, 
89 CCA 230; Rosenwald v. Oregon 
City Transp. Co., 84 Or. 15, V6s wyrsen, 
164 P 189; Reed v. Dick, 8 Watts 
(Pa.) 479. : 

[a] Evidence held admissible.— 
(1) An allegation that the vessel was 
wrecked and the merchandise lost on 
account of defendant’s negligence, and 
without fault on plaintiff's part, rais- 


and authorizes the admission of evi- 
dence that the vessel was being op- 
erated without the full complement 
of officers. Northern Commercial Co. 
vy. Lindblom, 162 Fed. 250, 89 CCA 230. 
(2) As respects liability from break- 
age by handling on a wharf, the usual 
amount of breakage in holds may be 
considered, in the absence of proof of 
actual breakage in holds. The Eller- 


dale, 10 F. (2d). 53 [mod 3 F. (2d) 
824]. 
{b] Evidence held inadmissible.— 


The fact that the sails were insuffi- 
cient cannot be given in evidence, 
where the loss is charged upon a bad 


cable. Reed v. Dick, 8 Watts (Pa.) 
479. 
[c] Stipulations as to measure of 


damages cantained in the bill of lad- 
ing are not available, unless pleaded. 
The Bencleuch, 3 F. (2d) 824 [mod 
on other grounds 10 F. (2d) 49, and 
sub nom. The Ellerdale, 10 F. (2d) 
Dod. 


{d] No recovery against party not 
alleged as owner.—On a libel against 
a vessel and her master, who was a 
part owner, by \the assignee of a 
fraudulent ,bill of lading issued by 
him, where there is no allegation of 
joint ownership in the vessel and her 
business by the intervening part own- 
ers, there can be no recovery against 
them and their interest in the vessel. 
Montell v. The William H. Rutan, 17 
F, Cas. No. 9,724. 


[e] Where plaintiff declares upon 
common-law liability of defendant 
water carrier, but the shipment was 
made under a written contract, con- 
taining material restrictions upon its 
liability, there is a failure of proof 
preventing recovery. Rosenwald v. 
Oregon City Transp. Co., 84 Or. 15, 163 
P 831, 164 P 189. 


[f] Shipper’s mere possession of 
duplicate shipper’s order bill of lad- 
ing, with an admission that the origi- 
nals had been duly indorsed to the 
consignee is not_ proof that the in- 
dorsee authorized the shipper’s suit 
for damage to the cargo, as the dupli- 
cates may. never have been in the 
indorsee’s possession. Aunt Jemima 
Mills Co. v. Lloyd Royal Belge, 34 
F. (2d) 120 [rev 28 F. (2d) 398]. 


Mail SS. Co., 9 Daly (N. Y.) 119. 


[a] Thus defendant is not entitled 
to prove that when the injury oc- 
curred the vessel was in charge of a 
licensed pilot according to a port 
regulation, in the absence of a special 
averment to that effect. Guiterman 
v. Liverpool, ete, Mail SS. Co., 9 Daly 
CN SYS) eh 9 


Pleading special defenses in general 
see supra § 803. 


82. Sanday v. Strath SS. Co., 37 T. 
LORS 20 Pa flys 7D Le R665 a2 


33. Sanday v. Strath SS. Co., su- 
pra. 
34. Waterbury Co. v. Sunset Light- 


erage Corp., 25 F. (2d) 621. 


35. Israel v. U. S. Shipping Bd. 
Emergency Fleet Corp., 23 F. (2d) 786 
[rev sub nom, The Tuladi, 18 F. (2d) 
627]. 


36. Burnside v. Indra Line, 80 
Misc. 414, 141 NYS 238. 


37. The Buckeye, 4 F. Cas. No. 2,- 
084, 7 Biss. 23. 


38. The Ocean Wave, 18 F. Cas. No. 
10,416, 3 Biss. 317. 


[a] Thus, where a bill of lading 
for a cask of wine receipted for it ‘in 
good order and condition,’ excepted 
“the dangers of the seas,” and pro- 
vided that the vessel “was not ac- 
countable for breakage, leakage or 
rust, if properly stowed,’ and on ar- 
rival in port, and before being moved 
from its place in the vessel, it was 
found to be leaking, with one of its 
heads crushed in, and a large pro- 
portion of the wine had leaked out, ° 
in a suit in rem, against the vessel, 
to recover for the value of the lost 
wine, libelant must show negligence 
in the handling or stowage of the ~- 


easks. The Black Hawk, 3 F. Cas. 
No. 1,469, 9 Ben. 207. 
39. Cudahy Packing Co. Mun- 


Vv. 
son SS. Line, 22 F. (2d) 898 [certio- 
rari den 277 U. S. 586, 48 SCt 433, 72 
L. ed. 10001]. 

40. Cudahy Packing Co. v. Mun- 
son SS. Line, supra. 


41. Navigazione Libera Triestina 
vy. Garcia, etc., Co., 30 F. (2d) 62. 
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ages resulting from perils of the sea or navigable wa- 
ters, if the vessel was seaworthy at the beginning of 
the voyage, it is a condition precedent to such ex- 
emption that the shipowner shall establish that the 
ship at the beginning of the voyage was seaworthy.** 
Presumptions and 
Burden of Proof—(a) In General—aa. Presump- 
tions. The general rules as to presumptions in other 
similar actions*® apply generally in an action against 
a carrier by water for loss of, or injury to, cargo.*® 
In the absence of evidence to the contrary, the pre- 
sumption obtains that the carrier conformed to the 
requirements of the law in carrying out the contract 
of affreightment,*7 and that the vessel is one to 
which the Harter Act may apply.*® 
has been paid part of his loss by insurer, the amount 
claimed in the libel is presumed to be the amount of 
damages for which it has not received payment.*® 


[§ 805] i. Evidence**—(1) 


42. See supra §§ 541-600. 


43. McGregor v. Huddart Parker, 
tds SOmAUStr. Ga Lin Eee 


44. Presumptions as to particular 
matters see infra §§ 808-816. 


45. See Carriers §§ 568-585; Evi- 
dence §§ 25-88. 


46. See cases infra this note; 
infra notes 47-51. 


[a] Direct voyage.—In an action 
by the owner of goods, against the 
owner of a vessel, for loss of cargo 
sustained by a deviation of the mas- 
ter, a bill of lading, showing that the 
goods are to be carried from one port 
to another, raises the presumption 
that a direct voyage was intended. 
Lowry v. Russell, 8 Pick. (Mass.) 
360. 


{b] Failure to produce or examine 
witnesses (1) who were on the ves- 
sel at the time of the stranding war- 
rants a presumption that the strand- 
ing was the result of negligence in 
navigating the vessel. The Alpin, 23 
Fed. 815. (2) Where the master and 
crew have abandoned their vessel un- 
der circumstances raising a grave 
suspicion that they dismasted and 
seuttled her, but, on a libel by the 
cargo owners and their insurers, the 
master and claimants assert that the 
injury was caused by collision, the 
failure of the latter to examine sev- 
eral members of their crew, who were 
disinterested, or to libel the vessel 
with which they pretend to have col- 
lided, the collision being denied, or 
examine any members of her crew in 
regard to the alleged collision, is 
prejudicial to the case of the carrier. 
The James Martin, 88 Fed. 649; The 
Alpin, supra. 


_[e] Duty to try to discover and 
explain loss.—Although the owner of 
a scow does not insure the safety of 
merchandise loaded thereon, and al- 
though the burden rests on the.cargo 
owner to show by a fair preponder- 
ance of the evidence that its loss 
through the capsizing of the scow 
was the result of lack of due care, 
the owner of the scow was bound to 
make a real attempt to find out what 
caused the loss, and to do all it rea- 


336. 


and 


sonably could to throw light on the. 


reason for the capsizing. Robert A. 
Munroe Co. v. Chesapeake Lighterage, 
ete., Co., 288 Med. 526. 


Presumption from suppression or 
withholding of evidence in general 
see Evidence §§ 538-59. 


47. Copper River Packing Co. 
Mlaska Ss. Coy 22 Bea) 12" 


Vv. 
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ership.°+ 


Where libelant 


x -60 
goods lost; 


48. Sevier v. Mitchell, 72 Or. 483, 
142 P 780. 


Exemption from liability under 
Harter Act see supra §§ 541-600. 


49. The Turret Crown, 297 Fed, 
766 [rev 282 Fed. 354, and certiorari 
den sub nom. Commonwealth SS. Co. 
v. Patent: Vuleanite Roofing Co., 264 
U. S. 591 mem, 44 SCt 403 mem, 68 L. 
ed. 865 mem]. 


50. The Carlos F, Roses, 177 U. S. 
655, 2OOSClEl803) 445 Led.) 929.) “hhe 
Cabo Villano, 14 F. (2d) 978 [mod on 
other grounds 18 F. (2d) 220]. 


Nature and effect of bill of lading 
in general see supra §§ 503, 504, 511-— 
520; Carriers §§ 251-290. 


51. The Carlos F. Roses, 177°U. 8S. 
655, 20 SCt 803, 44 L. ed. 929. 


52. As to particular matters see 
infra §§ 808-816. 


53. See Carriers §§ 568-600; Hvi- 
dence §§ 13-24. 


Burden of proof in admiralty in 
general see Admiralty § 250. 


54. The Cabo Villano, 18 F. (2d) 
220 [mod 14 F. (2d) 978]; Bashinsky 
Cotton Co. v. Sunset Lighterage Corp., 
272 Fed. 120 [aff 281 Fed. 1019]. 


55. The Canadian Commander, 
EF. (2d) 857; The Caledonier, 31 
(2d) 257 [certiorari den sub nom. 
Picard v. The Caledonier, 279 U. S. 
865, 49 SCt 480, ed. 1003]; 
Bashinsky Cotton Co. v. Sunset Light- 
once Corp., 272 Fed. 120 [aff 281 Fed. 


{a] Liability of defendant as car- 
rier.—In a suit in admiralty for 
breach of an alleged contract to trans- 
port cotton, the libelant is bound to 
prove by a fair preponderance of the 
evidence that defendant intended to 
do something necessarily imposing 
upon it the liability of a carrier. 
Bashinsky Cotton Co, v. Sunset Light- 
Poe Corp., 272 Fed. 120 [aff 281 Fed. 


[b] Pilfering.—Where the owner 
of a chartered ship causes its devia- 
tion and its return to port of ship- 
ment, shippers under contracts with 
the charterer have the burden, as 
against the owner, of showing that 
pilfering occurred while such owner 
had charge of the cargo. The Poz- 
nan, 276 Fed. 418. 


56. The Caledonier, 31 F. (2d) 257 
[certiorari den 279 U. S. 865, 49 Sct 
480, 73 L. ed. 1003]; Pan-American 
Hide Co. v. Nippon Yusen (Kabushi- 
ki) Katshayy 13 oh.) (2d) sSviien The Gar= 
lotta; 5 Es Cas. No. 2,413a) 


43 
EF 


T§§ 804-806 


Presumption of ownership of the goods in ques~ 
tion arises from the production of bills of lading 
thereof ;°° but this presumption may be explained 
or rebutted by other evidence showing the real own- 


[§ 806] bb. Burden of Proof®?—(aa) On Plain- 
tiff. In accordance with the general rules as to the 
burden of proof in other similar actions,°* the burden 
is upon plaintiff or libelant to prove by a fair prepon- 
derance of the evidence®# all the essential elements of 
his cause of action, as alleged in his complaint or li- 
bel,®® such as that the loss or damage occurred on the 
vessel or voyage as claimed by him,°®® that he gave 
notice of his loss as required by the contract of ship- 
ment®? or that he commenced suit within the time 
stipulated therein.°* He must also prove the amount 
of the loss or damage,®® such as the value of the 
and where he is entitled to recover 


[a] Damage or loss by fire.—(1) 
Where the theory of the complaint 
for damage resulting from fire on the 
vessel is that the fire originated from 
an overheated flue, from which the 
cargo ignited, the burden is on com- 
plainant to establish that the flue was 
overheated and that, the fire origi- 
nated therefrom. The Strathdon, 101 
Fed. 600, 41 CCA 515 [aff 94 Fed. 206]. 
(2) A vessel is not liable for damage 
to rabbit skins from scorching, in 
the absence of evidenee that the 
scorching occurred on the_ vessel, 


since the vessel is not liable for dam-, 


ages occurring after the skins were 
removed from it. The Caledonier, 31 
BK, (2d) 257 [certiorari den 279 U. S. 
865, 49 SCt 480, 73 L. ed. 1003]. 


57. Brennan Packing Co. v. Cos- 
mopolitan Shipping Co., 14-F. (2d) 
971; The Westminster, 127 Fed. 680, 
62 CCA 406 [aff 116 Fed. 123, and cer- 
tiorari den 194 U. S. 637, 24 SCt 860, 
48 L. ed. 1161]. 


[a] “Ehe giving of notice” is “an 
affirmative fact peculiarly within the 
knowledge of the libelants, both with 
regard to the time when, and the 
agent or representative of the ship- 
owners to whom, it was given; and 
the want of it having been set up in 
the answer yy. . it” is “incumbent 
on the libelants to prove it, as a con- 
dition of the right to recover.” The 
Westminster, 127 Fed. 680, 683, 62 
CCA 406 [aff 116 Fed. 123, and cer- 
tiorari den 194 U. S. 637, 24 SCt 860, 
48 L. ed. 1161]. 


In action against carrier in gen- 
eral see Carriers § 575. 


Requirement of notice see infra §§ 
701-714. 


53." Schnell v. UsrS-y 307 Bei 2d) s Gime 
[certiorari den 279 U. S. 858, 49 Sct 
352, 73 L. ed. 999]; Brennan Packing 
Co. v. Cosmopolitan Shipping Co., 14 
EF, (2d) 971. 


59. The Carlotta,.5 F. Cas. No. 2,- 
413a. 


peas es generally see infra §§ 820-— 


4d. 


60. Strachan Shipping Co: v. Haz- 
lip-Hood Cotton Co., 161 Ga. 480, 131 
SE 283 [answer to certified questions 
coger to: sso Ga. A 945 130 SE 


[a] Burden not sustained.—The 
burden on the shipper to show the 
value of goods converted is not sus- 
tained by proof of their market value 
at the origin of shipment plus ocean 
freight, in the absence of evidence of 
market value at their destination. 
Strachan Shipping Co. v. Hazlip-Hood 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ie 
' 


§§ 806-808] 


damages to goods during unloading and transferring 
on a wharf, but not damages during shipment, the 
burden is on him to show the recoverable damages, 
separate and distinguished from nonrecoverable dam- 
ages,®1 


[§ 807] (bb) On Defendant.°2? Where plaintiff 
or libelant has established a prima facie case, the 
burden is upon defendant carrier to prove any mat- 
ter of affirmative defense relied on by it,®? such as 
that it had fully performed its contract.¢4 The bur- 
den is on it to show any special contract which re- 
stricts or limits its liability,®® or to show an excuse 
for its refusal to transport a shipment of goods in 
violation. of a special contract.®* 


Benefit of insurance. Under a provision of a bill 
of lading giving the carrier, in case of loss or damage 
to the property for which it is hable, the benefit of 
“any insurance that may have been effected upon or 
on account of such property,” the burden rests upon 
the carrier, when sued for a loss to prove that there 
was insurance, to the benefit of which it was enti- 
ied: 8 


Proof of foreign law embodied in the bill of lading 
is upon the shipowner regardless of where the action 
is tried.®§ ; 

[§ 808] (b) Condition of Goods when Delivered 
to Carrier.°® Where a bill of lading is issued which 


Cotton Co., 161 Ga. 480, 131 SE 283 
[answer to certified questions con- 
formed to 35 Ga. A. 94, 132 SE 454]. 
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packing company’s 
reasonable promptness, and the pack- 
ing company proved the capacity of 
the steamship company’s vessel sail- 
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receipts for the goods as shipped in apparent good 
order and condition it is prima facie evidence that 
they were in good order and condition at the time 
of shipment, so far as visible,7° and the burden is 
on the carrier to show to the contrary, that they were 
not in good order or condition when received by it,7? 
or were not properly packed.??, But where such a 
bill of lading further recites “weight and contents” 
unknown or character or condition unknown, there 
is no presumption as to the condition of the goods be- 
yond that visible to the eye or apparent from the 
handling of the cases, bales, or casks in which the 
goods are shipped,** and the burden in such a ease is 
on the shipper to prove by evidence other than the 
recital of condition, that the goods were in good or- 
der and condition when received on board,** unless 
the external covering of the goods was so damaged 
when they were delivered at their destination as to 
account for the injury to the contents.7* So, also, 
the burden is on the shipper of showing that the 
goods were in good condition when shipped, where 
the bill of lading is silent as to their condition ;7° 
and this rule applies where he seeks to recover for 
merchandise condemned and removed by the board 
of health.** 


As to third persons. The legal presumption which, 
as between the shipper and master, arises from the 
bill of lading that the goods were in good condition, 


Cas. No. 18,213, Abb. Adm. 397; Hono- 
lulu Rapid Transit, ete., Co. v. Ameri- 
can-Hawaiian SS. Co., 3 Hawaii Fed. 
11; Crawford vy. Allan Line SS. Co., 


shipments with 


61. The Bencleuch, 10 F. (2d) 49 
[mod 3 F. (2d) 824]. 


62. As to particular matters see 
infra §§ 808-816. 


63. The Nith, 36 Fed. 86, 13 Sawy. 
368. 
[a] Entry of embargo port.— 


Where a carrier entered a port so as 
to become subject to the embargo, the 
burden of proving that the entry was 
not voluntary, but under stress of 
necessity, is on the carrier. The 
Henry W. Cramp, 6 F. (2d) 900 [aff 20 
F. (2d) 320]. 


[b] Want of authority to make 
special contract.—Where a shipowner 
relies on exceptions in the bills of lad- 
ing to relieve it from liability for 
damage to cargo, it is estopped to 
deny the agency of the person who 
signed the bills in its behalf, and has 
the burden to prove his want of au- 
thority to make a further contract 


with respect to the shipment. The 
Ile de Sumatra, 286 Fed. 437. 

64. Hill v. Sturgeon, 28 Mo. 3238; 
Keller v. Ellerman, etc., SS. Co., 38 


Philippine 514. 


65. Western Transp. Co. v. New- 
hall, 24 Ill. 466, 74 AmD 760; Ameri- 
can Transp. Co. v. Moore, 5 Mich. 368. 


[a] Illustration.—In an action to 
recover for loss of goods shipped with 
defendant, he must show affirmative- 
ly the terms of the contract which he 
claims lessens his common-law liabil- 
ity. American Transp. Co. v. Moore, 5 
Mich. 368. : 

Burden of proof as to loss or Gam- 
age from excepted peril or cause see 
infra §§ 814, 815. 


66. Copper River Packing Co. v. 
Alaska SS. Co., 22 F. (2d) 12. 


[a] Ilustration.—Where a steam- 
ship company contracted to furnish 
sufficient vessels to handle a salmon 


ing on a certain date and a demand 
for space for shipment, with tender of 
freight and the refusal thereof sev- 
eral days before the vessel was load- 
ed, it made out a case of breach of 
special contract of affreightment, and 
the burden of showing any valid ex- 
cuse for a violation thereof was on 
the steamship company. Copper Riv- 
er Packing Co. v. Alaska SS. Co., 22 
Jay LG4elye As 


67. Baker- v. New York, etc., R. 
Co., 168 Fed. 248, 93 CCA 550 [aff 162 
Fed. 496, and certiorari den 214 U.S. 
514, 29 SCt 696, 53 L. ed. 1063]. 


{a] Thus, on libels against a ves- 
sel for damage to cargo, in the ab- 
sence of information as to the form 
of foreign cargo policies, the burden 
is on the carrier to prove that policies 
were of such character as to inure 
to its benefit. The Turret Crown, 
297 Fed. 766 [rev 282 Fed. 354 (cer- 
tiorari den sub nom. Commonwealth 
SS. Co. v. Patent Vulcanite Roofing 
Co., 264 U. S. 591 mem, 44 SCt 403 
mem, 68 L. ed. 865 mem]. 


68. The Canadian Commander, 43 
Be i@ay sans 


69. In action against carrier in 
general see Carriers § 571. 


70. Nelson v. Woodruff, 1 Black 
(Wess) LbGe lie dunned: 9/74) a bhiemilow— 
ard v. Wissman, 18 How. (U. S.) 231, 
15 L. ed. 363; The Bencleuch, 10 F. 
(Z2d)e. 49 imno.d! 3) 0EE ys C2) 824]; The 
Dondo, 287 Fed. 239; The Aki Maru, 
Ose Weds 721, 16% CCA Gu; "Zeresa Vv: 
Poppe, 30 F. Cas. No. 18,218, Abb. 
Adm. 397; Honolulu Rapid Transit, 
etc., Co. v. American-Hawaiian SS, 
Co., 3 Hawaii Fed. 11. 


71. The Howard v. Wissman, 18 
How. (U. S.) 231, 15 L. ed. 363; The 
Aki Maru, 255 Fed. 721, 167 CCA 67; 
The Erskine M. Phelps, 231 Fed. 767; 
Argo SS. Co. v. Seago. 101 Fed. 999, 
42 CCA 128; Zerega v. Poppe, 30 F. 


ELOLZT PAL Ce. 130: 


[a] Crates of bathtubs.—Recital 
in bills of lading of the weight on 
board in good order and condition of a 
stated number of “crates iron bath 
tubs” has reference to the bath tubs 
and not to the crates, and casts the 
burden on the ship to that they were 
not in good condition when received. 
The Erskine M. Phelps, 231 Fed. 767. 


72. Honolulu Rapid Transit, etc., 
Co. v. American-Hawaiian SS. Co., 3 
Hawaii Fed. 11. 


73. The Erskine’ M. Phelps, 231 
Fed. 767; The Lyra, 231 Fed. 250; The 
Columbo;| 6 EY (Cass No. 9350405093 


Blatchf. 521; The T. Vincenzo, 28 
Cas. No. 16,948, 10 Ben. 228. 


74. The Solveig, 217 Fed. 805; 
Columbo; 6 VR iCasny Noise 0405s 
Blatchf. 521; The T. Vincenzo, 28 F. 
Cas. No. 16,948, 10 Ben. 228; Went- 
worth v. The Realm, 16 La. Ann. 18. 


75. The Solveig, 217 Fed. 805. 


76. Nichols v. The Ile de Panay, 
267 U. S. 260, 45 SCt 269, 69 Iz’ ed. 603 
[aff 292 Fed. 723]; The Canadian 
Commander, 438 KF. (2d) 857; The 
Florinda, 31 FE. (2d). 262 [rev 22 EF. 
(2d) 159, and certiorari den 279 U. 
S. 874, 49 SCt 514, 73 L. ed. 1009]; The 
Goyaz, 3 F. (2d) 553 [aff 281 Fed. 259, 
and certiorari den 267 U. S. 594, 45 
SCt 230, 69 L. ed. 804]; Strachan Ship- 
ping Co. v. Hazliphood Cotton Co., 35 
Ga, A. 94, 132 SE 454 [conforming to 
answer to cert questions 161 Ga. 480, 
131 SE 283]. But see The Alice, 12 
Fed. 496, 502 (where the court said: 
“Cargo, when received on board, is 
presumed to be good until the con- 
trary is shown, and this presump- 
tion is strengthened where the cir- 
cumstances and time of its detention 
have been sufficient to produce any 
existing damage found’). 


77. The Ellerdale, 10 F. 
[mod 3 F. (2d) 824]. 


(2d) 53 
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cannot affect third persons.78 
[§ 809] (c) Where Goods Not Delivered, or 


Lost.7° In a suit for nondelivery of goods the bur- 
den of proof on the issue of the carrier’s lability is 
on plaintiff or libelant,’° such as in ease of loss dur- 
ing transit, to prove that defendant had failed to 
carry the goods and deliver them to the consignee.** 
But proof of nondelivery at the destination makes 
a prima facie case’? and the burden of evidence 
shifts to the carrier,®* such as to show that a deliv- 
ery has been made in accordance with the terms of 
the contract for carriage,**+ or to explain or excuse 
the disappearance of the goods or failure to deliver 
them,®° as that it was occasioned by something for 
which the carrier was not responsible,*® or was due 
to an excepted peril under the bill of lading.** 


Deficiency in quantity. Where it is shown that 
goods, when delivered by a vessel to the consignee, 
were deficient in quantity, the presumption is that 
the missing goods were delivered to such vessel,** 
and the burden is upon the earrier to prove that it 
delivered all that it had received,*® and that the ship- 


78. Brousseau v. The Hudson, 11 
La. Ann. 427; Compania v. Naviera 
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ment was short of the quantity stated in the bill of 
lading,®® or to explain or account for the diserepancy 
in quantity.°? 

Where vessel is not common carrier, but is only a 
bailee for hire, as where it is chartered for a special 
cargo or to a special person,®? proof of loss of cargo 
alone does not east upon her the burden of proving 
proper care and diligence on her part,®* or of prov- 
ing seaworthiness,®* or that the loss occurred from 
an excepted cause in the contract or bill of lading,®? 
although she is bound to ascertain and disclose all 
the facts she reasonably can which may throw light 
on the cause of the loss;°* but the burden is on plain- 
tiff or libelant to prove affirmatively negligence of 
the vessel causing the loss.°? 


Presumption as to time of loss. Merchandise de- 
livered to a vessel for shipment, but which cannot be 
found at the time of unloading at its destination, will 
be presumed to have been lost before that time,°® 
and will not be presumed to have been lost because 
of its being carried beyond its destination, contrary 
to the purpose of the shipment®® so as to constitute 


Co., 124 Wash. 305, 214 P19; Scottish] T. L. R. 211 [aff 37 T. L. R. 665]. 
Metropolitan Assur. Co. v. Canada SS. 


{c] Quantity or weight of goods.— 


[§§ 808-809 — 


Veron arcs Churchill, [1906] 1 K. B. 
237. 


79. In action against carrier in 
general see Carriers § 57 


80. In re Companhia de Navegacao 
Lloyd Brasileiro, 7 F. (2d) 238; The 
Falcon, 8 F. Cas. No. 4,617, 3 Blatchf. 
64 [app dism 17 How. 19, 15 L. ed: 43). 


81. Tri-State Packet Co. v. G. R. 
Brickey Mercantile Co., 150 Ark. 657, 
235 SW 40. 


82. Osage Tie, ete., Co. v. Gorg- 
Murphy Timber, ete., Co., (Mo. A.) 191 
SW 1026; Reid v. Luckenbach SS. Co., 
133 Mise. 21, 230 NYS 602; Gerli v. 
Compagnie Générale Transatlantique, 
132 Misc. 752, 230 NYS 282. 


{a] Thus proof that the goods 
were delivered to a steamship com- 
pany for delivery to plaintiffs, and 
that the goods were never delivered to 
plaintiffs, makes out a prima facie 
ease, aS against the steamship com- 
pany. Feldman y. Old Dominion SS. 
Co., 107 Mise. 221, 176 NYS 183. 


83. In re Companhia de Navegacao 
Lloyd Brasileiro, 7 F. (2d) 238. 


84. The Falcon, 8 F. Cas. No. 4,- 
617, 3 Blatchf. 64 [app dism 17 How. 
19, 15 L. ed. 43]; Keller v. Ellerman, 
ete., SS. Co., 88 Philippine 514. 


[a] Slight evidence will be suffi- 
cient to throw upon the carrier the 
burden of showing that the goods 
have been delivered. The Falcon, 8 
F. Cas. No. 4,617, 3 Blatchf. 64 [app 
dism 17 How. 19, 15 L. ed. 43]. 


85. The Josephine, 87 F. (2d) 928; 
Osage Tie, etc., Co. v. Gorg-Murphy 
Timber, ‘ete:, Co.,” CMo,.’ A.)) 191 SW 
1026; Reid v. Luckenbach SS. Co., 123 
Mise. 21, 230 NYS 602. 


86. Eccles v. Strachan Shipping 
Co., 21 F. (2d) 653 (short delivery). 


87. Pan-American Trading Co. vy. 
Franquiz, 8 F. (24) 500; The Hellig 
Olav, 282 Fed. 534 [aff 276 Fed. 556 
(certiorari den 260 U. S. 735, 43 Sct 
96, 67 L. ed. 488)]; 
Noble, 232 Neb. 382 [aff 244 Fed. 95. 
156 CCA 523 (aff sub, nom. Capitol 
Transp. Co. v. Cambria Steel Co., 249 
U. S. 334, 39 SCt-292, 63 L. ed. 6381)]; 
Grieff v. Switzer, 11 La. Ann. 324; 
Shaw Supply Co. v. Charles Nelson 


(a. 


The Benjamin, 


Lines, (Can.) [1930] 1 DomLR 201. 


[a] When carrier’s default in de- 
livering only part of the goods has 
been proved, he must show that the 
rest were lost by one of the excepted 
hae Grieff v. Switzer, 11 La. Ann. 
324, 


Burden of proof as to excepted peril 
in general see infra §§ 814, 815. 


88. The Ghazee, 172 Fed. 368, 97 
CCA 66. 


89. The Ghazee, supra; Sanday v. 
StrathsSe Co: "3% Lo, RY cae oar 
DSA eEY a Obes 


[a] Bill of lading is prima facie, 
but not conclusive, evidence of the 
quantity received and in a. suit for 
short delivery the burden rests on the 
ship to satisfy the court that she de- 
livered all that was received. The 
John Twohy, 279 Fed. 343. 


[b] Burden not sustained.—The 
Natal, 14 F. (2d) 382. 


90. Scott v. Grace, 275 Fed. 340. 


[a] When shipowner signs bill ac- 
kKnowledging receipt of a _ specific 
quantity of goods, he is bound to de- 
liver the full amount specified, unless 
he can show that the whole or some 
part of it was in fact not shipped, the 
burden of establishing a short ship- 
ment being on the vessel. Scott v. 
Grace, 275 Fed. 340. f 


[b] Burden not 
Natal, 14 F. (2d) 382. 


91. Scott v. Grace, 275 Fed. 340; 
Sanday v. “Strath SS. Co., 37 ™ lL. R: 
all atte 37 ape Remo baile 


{a] Falsification.—If a shipowner 
seeks to avoid responsibility for 
goods, admitted by the bill of lading 
to have been received, by showing 
falsification of the bill, which he duly 
signed, he bears the onus. Scott vy. 
Grace, 275 Fed. 340. 


[b] Shipowner can discharge onus 
which is upon him either by direct 
evidence showing that a mistake has 
been made in the tallies from which 
the bill of lading is made out, or by 
indirect evidence showing beyond rea- 
sonable doubt that none of the goods 
were lost or stolen after receipt by 
him and that he has delivered all re- 
ceived. Sanday v. Strath SS. Co., 37 


sustained.—The 


(1) Where the bills of lading specify 
the quantity, but contain the further 
statements “weight and quantity un- 
known,” or “weight unknown,” the 
burden rests upon the shipowners to 
account for any discrepancy between 
the quantity delivered and that speci- 
fied. Planters’ Fertilizer Mfg. Co. v. 
Elder, 101 Fed. 1001, 42 CCA 130. (2) 
But this is met by proof that the full 
quantity loaded was delivered, and 
this may be shown as against a con- 
signee who has paid drafts drawn by 


the shippers for the full quantity 

specified, where the bills of lading 

were attached to the drafts. Planters’ 

Fertilizer Mfg. Co. v. Elder, supra. 
92. See supra § 484. 

93. In re Steamship Co. Norden, 
ae (2d) 883; The Rokeby, 202 Fed. 
94 In re Steamship Co. Norde 
6 F. (2a) 883. i 


_ Burden of proof as to seaworthiness 
in general see infra § 812. 


Sole iue 26 Steamship Co. Norden, 
6 F. (2d) 883. 


Burden of proof as to excepted peril 
hae sane in general see infra §§ 814, 


96. In re Steamship Co. 
6 F.. (2d) 883. . 


97. The William I. McIlroy, 37 F. 
(2d) 909; The Lyra, 255 Fed. 667, 167 
CCA 43; The Rokeby, 202 Fed. 322; 
Osage Tie, etc., Co. v. Gorg-Murphy 


Norden, 


Timber, etc., Co., (Mo. A.) 19 
tees ) 1 SW 
[a] Thus, where the charterer of 


a steamship furnishes the whole car- 
go, and loads and discharges with its 
own stevedores, the vessel is not a 
common carrier, and the burden rests 
upon the charterer to affirmatively 
prove negligence, causing damage to 
the cargo. The Lyra, 255 Fed. 667 
167 CCA 438. ; 


Burden of proof as to negligen 
general see infra § 816. ebanktiny 


98. Sheldon vy. Hambur A i- 
Kanische Packetfahrt-Action.Geselle 
schaft, 28 F. (2d) 249, 


99. Sheldon v. Hamburg Ameri- 
kanische PackettahrtAetioncCGeeng 
schaft, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


indie 
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§§ 809-810] 


a deviation, precluding the vessel from setting up bill 
of lading provisions limiting liability. 

[§ 810] (d) Where Goods Damaged While in Car- 
rier’s Possession?—aa. In General. 
upon plaintiff or libelant to show that the goods 
which were in good condition when delivered to the 
vessel? were damaged when delivered at their des- 
tination* and that the damage occurred on board the 
But, where it is estab- 
lished that at the time the goods were delivered to 
the carrier for shipment they were in good order and 
condition,® and it is further established that they 
were damaged at the time of their delivery at their 
destination, the rule is that, unless the facts are such 
as manifestly to point to a different conclusion,’ 
prima facie, the damage is attributable to the fault 
of the carrier,® without any proof on the part of the 
shipper as to how the damage was caused,® and the 
burden is on the carrier or shipowner, in order to re- 
lieve itself from liability, to account for or explain 


vessel or on the voyage.® 


Ue Sheldon v. 
kanische Packetfahrt-Actien-Gessell- 
schaft, supra. 


2. In action against carrier in gen- 
eral see Carriers § 573. ' 


@ See supra § 808. 


4. The Vincenzo T., 28 F. Cas. No. 
16,948, 10 Ben, 228. 


5. The Dondo, 287 Fed. 239. 


{a] Manner of damage.—Where it 
is claimed by the owners, who have 
had exclusive control of the goods 
after their discharge from the vessel, 
that they were damaged in a par- 
ticular manner, the burden is upon 
them to show that they were actually 
damaged on the voyage as claimed. 
The Carlotta, 5 F. Cas. No. 2,413a. 


[b] Effect of recital of delivery in 
apparent good condition.—A_ recital 
in the bill of lading that the goods 
were received in apparent good order 
merely creates a presumption in favor 
of the shipper, and does not shift 
from him the burden of proof that 
the damage occurred on board the 
ship. The Dondo, 287 Fed. 239. 


6. See cases infra notes 8-13. 


7. Western Transp. Co. v. Downer, 
ideals CU. Sodart29,, 20) 14. ed, 160: 
Williams v. The Exe, 57 Fed. 399, 6 
CCA 410 [rev 52 Fed. 155]. 


[a] Illustration.—Where, in an ac- 
tion to recover damages for the loss 
of goods shipped by defendant’s ves- 
sel, it appears that the steamer was 
seaworthy and well equipped and was 
under the command of a competent 
and experienced master, but on enter- 
ing the harbor of Chicago in the eve- 
ning she grounded, there is no pre- 
sumption that there was any neg- 
ligence on the part of defendant. 
Western Transp. Co. v. Downer, 11 
Wall GU. 8.) 29,. 20-1." ed.'160; 


Sat. (s.— Newhall wv. 6. 1S... 18 wt 
(2d) 422; The Rosalia, 264 Fed. 285; 
The Jeannie, 225 Fed. 178 [rev_on 
other grounds 236 Fed. 463, 149 CCA 
515]; The Glenlochy, 226 Fed. 971; 
Insurance Co. of North America v. 
Leyland, 191 Fed. 161, 111 CCA 641 
[rev 171 Fed. 524]; Ceballos v. The 
Warren Adams, 74 Fed. 413, 20 CCA 
486; The Timor, 46 Fed. 859 [rev on 
other grounds 67 Fed. 356, 46 CCA 
412]; Christie v. The Craigton, 41 


Fed. 62; The Giglio v. The Peay pur 


31 Fed. 432; The HB. M. Norton, 
peu. 686; The Alice, 12 Fed. 496; 
Bazin v. Liverpool, etc., Steamship 


So. 2. Cas, 9 No.) 1152, 3 Wall. Jr. 
29 The Black Hawk, 3 F. Cas. No. 


Hamburg Ameri-11,469, 9 Ben. 207; 


Pratt, 6 La. Ann. 410, 54 AmD 562. 
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The burden is 
the contract.13 


The Live Yankee, 
15 F. Cas. No. 8,409, Deady 420; The 
Mollie Mohler, 17 F. Cas. No. 9,701, 2 
Biss. 505; Muller v. The Iginia, 17 F. 
Cas. No. 9,917. 


La.—Montgomery v. The Abby 


S. C.—Ewart v. Street, 18 S. C. L. 
157,.23 AmD 131. 


Tex.—Mallory SS. Co. v. Harriss- 
Irby Cotton Co., (Civ. A.) 204 SW 789; 
Mallory SS. Co. v. G A. Bahn Dia- 
mond, etc., Co., (Civ. A.) 154 SW 282. 


Que.—Dechéne vy. Canadian Pac. R. 
Co., 47 Que. Super. 431 


[a] Admission of owner of vessel 
that the loss was occasioned by the 
boiler exploding raises a presumption 
of negligence. The Sydney, 27 Fed. 
LO: 


9. Mallory SS. Co. v. Harriss-Irby 
Cotton Co., (Tex. Civ. A.) 204 SW 789. 


[a] Carrier is liable in the absence 
of evidence showing such damage was 
not the result of its negligence, and 
the shipper is not required to show 
how the damage was caused. Mallory 
SS. Co. v. Harriss-Irby Cotton Co., 
(Tex. Civ. A.) 204 SW 789. 


10. Stiles v. Ocean SS. Co., 34 F. 
(2d) 627; The Arakan, 11 F. (2d) 791; 
The Skipsea, 9 F. (2d) 887 [certiorari 
den 271 U. S. 671, 46 SCt 486, 70 L. 
ed. 1143]; Newhall v. U. S., 8 F. (2d) 
422; The Taurus, 286 Fed. 435; The 
Zone, 30 F. Cas. No. 18,220, 2 Sprague 
19; Mallory SS. Co. v. Walker-Smith 
Co., (Tex. Civ. A.) 285 SW 644; Mal- 
lory SS. Co. v. G. A. Bahn Diamond, 
etc., Co., (Tex. Civ. A.) 154 SW 282; 
Broderick, etc., Rope Co. v. Lucken- 
bach SS. Co., 139 Wash. 444, 247 P 
927. 

{a] Tllustration.— Where, in an ac- 
tion for damage to a cargo of slate, no 
proof is offered on behalf of the ship 
to show that the packages were in- 
sufficient or that the damage was 
within an exception of the bill of 
lading, the burden is on the carrier 
to explain and excuse the damage. 
The Commercial Guide, 24 F. (2d) 


868. , 
11. U. S.—The Glenlochy, 226 Fed. 
971; Insurance Co. of North America 


v. Leyland, 191 Fed. 161, 111 CCA 641 
{rev 171 Fed. 524]. 

La.—Shackleford v. Wilcox, 9 La. 
33. 
N. Y.—Price v. Powell, 3 N. Y. 322. 
Oh.—Graham v. Davis, 4 Oh. St. 
362, 62 AmD 285. 
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such damage?® and show that it was free from fault 
with respect thereto,!! or that it oceurred from some 
cause for which it was not responsible,t? or to show 
that it was the result of a peril or cause excepted in 


The question as to the burden of 


proof in such a case is not one of pleading, but of 
primary liability which the carrier must meet ac; 
cording to the tenor of his contract.!4 e 


Received in good order by consignee. Where the 
goods, upon delivery to the consignee, are receipted 
for by him as being in good order, such receipt re- 
pels any presumption that damage to the goods was 
caused by any fault of the carriert® and is prima 
facie evidence of the good order of the goods at the 
time of such delivery.1® 


Delay. In a suit for damages for delay in ship- 
ping and transporting the goods, the burden is on 
plaintiff or libelant of proving that the damages re- 
sulted from an unreasonable delay in this respect ;!7 


S. C.—Baker v. Brinson, 43 S. C. L. 
201, 67 AmD 548. 

Eng.—Goodwin v. Lamport, 141 L. 
T. Rep. N. S. 494. 


Can.—Royal Exch. Assur. Corp. v. 
Kingsley Nav. Co., Ltd., [1923] A‘ C. 


235, [1923] 1 DomLR 1048 [rev 68 
DomLR 328]. ; 
[a] Illustrations.—(1) After the 


damage is proved the ship must show 
that it did not happen on board the 
vessel. Shackleford v. Wilcox, 9 La. 
33. (2) Where the master of a ves- 
sel signs the usual bills of lading, 
stating that the property was 
“shipped in good order and well con- 
ditioned,” in an action brought against 
the owners of the vessel for injury to 
the goods, the burden of proof is on 
them to show that the injury hap- 
pened before the goods came to their 
hands. Price v. Powell, 3 N. Y. 322. 
(3) In an action to recover the value 
of goods lost by reason of a collision 
of the vessel, the burden of proof is 
on the owner to prove due diligence in 
employing a master who was compe- 
tent and trustworthy. Schulze-Berge 
v. The Guildhall, 58 Fed. 796 [aff 64 
Fed. 867, 12 CCA 445]. 


[b] Carrier must prove due dili- 
gence if the loss happen in a case not 
readily occurring without negligence, 
as by fire, robbery, ete. Hunt v. Mor- 
ris, 6 Mart. (La.) 676, 12 AmD 489. 


The Folmina, 212 U. S. 354, 29: 
SCt 363, 53 L. ed. 546; Nelson vy. 
Woodruff, 1 Black, (U.'S.) “156. 17) T. 
ed. 97; The Vallescura, 43 F. (2d) 
247; Stiles-v. Ocean SS. Co., 34 EF. 
(2d) 627; Hodgson v. Royal Mail 
Steam Packet Co., 33 F. (2d) 337; The 
Samland, 7 F. (2d) 155; The Aki Maru, 
255 Fed. 721, 167 CCA 67; The Anna, 
223 Fed. 558; La Motte v. Angel, 1 
Hawaii 237. 


13. See infra §§ 814, 815. 


14. The Medea, 179 Fed. 
COA’ 273) frev' 1T3" Fed. 498i) 


781, 103 


15. Ocean SS. Co. v. McAlpin, 69 
Ga. 437. 

16. Ocean SS. Co. v. McAlpin, su- 
pra. 

17. The Blandon, 39 F. (2d) 933. 

[a] Thus a shipper suing for dam- 


ages for failure to transport goods 
with reasonable dispatch has the bur- 
den of proving a resulting loss. 
Transmarine Corp. v. Levitt, 25 F. 
(2d) 275. 

{b] In suit for damages for delay 
in sailing of the vessel after execu- 
tion of the bill of lading, the burden 
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but he is not required to prove that the damage would 
not have happened except for such delay.1* Any ex- 
cuse for its delay in shipping the goods must be 
proved by defendant.'® 


[§ 811] bb. Damage by Sea Water. Where cargo 
is damaged by sea water, as by its leaking into the 
cargo, the burden of proof is on plaintiff to show 
that the bad condition of the goods on delivery was 
due to sea water;2° and since this should have been 
guarded against,?! the burden is then on the carrier 
to show that it has fully discharged its duty in this 
regard,?” and that the damage occurred without any 
fault on its part,2* as that it was occasioned by a 
peril of the sea for which it was not responsible.** 
The burden is on the carrier, in such a case, to show 
a sea peril adequate to cause such leaks to a sea- 
worthy ship,?®° such as to show sufficient stress of 
weather to warrant the inference that such water 
found access to the cargo through a peril of the 
sea,?® the consequences of which could not have been 
guarded against with the means available to the offi- 


of proving that the delay was unrea- 
sonable under the circumstances, and 
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[§§ 810-812 


cers and erew.27. To sustain this burden, it is not 
sufficient to show merely that the vessel had encoun- 
tered unusual stress of weather, without showing 
that proper precautions had been taken to protect 
the cargo;28 but where the ship has shown a sea peril 
which might reasonably be expected, under the eir- 
cumstances, to cause the damage found to exist, it 
will be presumed to have produced it, if there is sat- 
isfactory proof that any or all other suggested caus- 
es did not produce it,?® and where it appears that 
the vessel encountered an unusually violent storm, 
which fully accounted for the damage within an ex- 
ception in the bill of lading, the burden is on the 
shipper to show earelessness or negligence on the 
part of the vessel leading to the loss.*° 

[§ 812] cc. Damage from Unseaworthiness.** 
Where it is established that the goods were received 
by the earrier in good condition and delivered at 
their destination in a damaged condition,** such 
proof will support an inference of unseaworthiness?* 


24. Compania Naviera Mexicana v.] L. ed. 419) ]. 
Spor, Wt (2d Vie 
8 F. (2d) 295 [aff sub nom. Nederland- 
sche Amerikaansche Stoomvaart Naat- 


The Leerdam, 26. Darragh v. The Dunbritton, 73 
Fed. 352, 19 CCA 449. 


27. 


for how long is on libelant. The Es- 
rom, 262 Fed. 953. 
[ec] Available cargo space.—A 


holder of bills of lading seeking re- 
covery from a carrier for delay in 
shipment has the burden to prove that 
the ships leaving port had available 
eargo space. Israel y. U. S. Shipping 
Ba. Emergency Fleet Corp., 23 F. (2d) 
786 [rev sub nom. The Tuladi, 18 F. 
(2d) 627]. 

{[d] Under Suits in Admiralty Act 
of 1920, in an action against the Unit- 
ed States Shipping Board Emergency 
Fleet Corporation to recover damages 
for delay in shipment, the shipper has 
the burden of showing t'hat the delay 
was due to defendant’s negligence. 
U. S. Shipping Bd. Emergency Fleet 
Corp. v. Florida Grain, etc., Co., 20 F. 
(2d) 583 [rev 3 F. (2d) 314 (rev 300 
Fed. 169) ]. 


18. The Esrom, 261 Fed. 624 [rev 
on other grounds 272 Fed. 266 (cer- 
tiorari den 257 U. S. 634, 42 SCt 47, 66 
L. ed. 408) J. 


{a] To establish liability for de- 
terioration of cargo of perishable 
goods during unreasonable delay in 
sailing, it is not necessary for libel- 
ant to show that, had she sailed sea- 
sonably, the voyage would have been 
completed in such time and under 
such conditions as would cause no de- 
terioration. The Esrom, 261 Fed. 624 
[rev on other grounds 272 Fed. 266 
(certiorari den 257 U. S. 634, 42 SCt 
47, 66 L. ed. 408) ]. 


19. Ideal Leather Goods Co. v. 
Hastern SS. Corp., 220 Mass. 133, 107 
NE 525. 


20. The Goyaz, 2 F. (2d) 553 [aff 
281 Fed. 259, and certiorari den 267 
Sw 004, e450 SCta2a0n 69a ed. Sag. 


21. See supra §§ 536, 738. 


22. Tayo Kisen Kabushiki Kaisha 
v. Willits, 17 E.. (2d), 762. 


[a] Breakage of rivets.—Where 
cargo was damaged by sea water 
which entered through holes in the 
plates where the ends of two rivets 
had broken off, the burden is on the 
vessel to show the cause of the break- 


age. The Citta di Palermo, 226 Fed. 
522 [aff 226 Fed. 529, 141 CCA 285]. 
23. Toyo Kisen Kabushiki Kaisha 


Vv. Willits, 17 BF. (2d) 762. 


— 


chappij v. Mediterranean, etc., Trad- 
ers, 17 F. (2d) 586]; The Rosalie Hull, 
4 F. (2d) 985 [aff 296 Fed. 938]; The 
John Twohy, 243 Fed. 720 [leave to 
withdraw appeal on condition granted 
256 Fed. 224, 167 CCA 440, and mod on 
other grounds 279 Fed. 343, and cer- 
tiorari.granted 240 U. S. 596, 39 SCt 
386, 64 L. ed. 794, and rev on other 
grounds 255 U.-S. 77, 41 SCt 251, 65 
L. ed. 511]; The Jeanie, 236 Fed. 463, 
149 CCA 515 [rev on other grounds 
225 Fed. 178]; The Italia, 184 Fed. 
366 [mod on other grounds 187 Fed. 
113,109 CCAS3S]? Darragh rv. * ihe 
Dunbritton, 73 Fed. 352, 19 CCA 449; 
Shaw Supply Co. v. Charles Nelson 
Co., 124 Wash. 305, 214 P 19. 


{a] Thus, where the pleadings ad- 
mit that the damage to shipment was 
caused by salt water coming. through 
the vessel’s deck, the carrier has the 
burden of showing this was the re- 
sult of a peril of the sea, exempting 
it from liability under the bill of lad- 
ing and the Harter Act (U. S. Comp. 
St. §§ 8029-8035). Shaw Supply Co. 
v. Charles Nelson Co., 124 Wash. 305, 
214 PP 19. 


[b] Danger of navigation.—The 
burden rests upon a lake carrier, who, 
‘having agreed to deliver in good con- 
dition, ‘‘the dangers of navigation ex- 
cepted,” delivers cargo water-dam- 
aged, to show that the damage was 
caused by a danger of navigation. 
The Rappahannock, 184 Fed. 291, 107 
CCA 74 [rev 173 Fed. 829]. 


[c] Sustaining burden by circum- 
stantial evidence.—A ship may sus- 
tain the burden of proof resting on 
her to show that cargo damage was 
due to a cause for which she is not 
liable by circumstantial evidence as 
to the manner in which the water 
causing the damage entered the hold, 
and in the absence of direct evidence 
the court is justified in adopting her 
theory in that respect, where the 
facts and circumstances shown are 
consistent with such theory and not 
consistent with’ any other. The Wild- 
eroft; 130 EMeds1521, 65 CA, 145 [aft 
aoeIn S. 378, 26 SCt 467, 50 L. ed. 
i é 


25. The Queen, 78 Fed. 155 [aff 94 
Fed. 180, 86 CCA 135 (rev on other 
grounds 180 U. S. 49, 21 SCt 278, 45 


, The Sloga, 22 F. Cas. No. 12,- 
955, 10: Ben. 315. 


[a] Thus, where a cargo is found 
on arrival to have suffered from wa- 
ter, and it appears that, although the 
vessel met with heavy weather, she 
was kept free from water by ‘her 
pumps, the burden is on the vessel 
to show that the loss was caused by 
a peril of the sea, the consequences 
of which could not have been guard- 
ed against with the means available 
to the officers and crew. The Sloga, 
22 EF. Cas. No. 12,955, 10 Ben. 315. 


28. The Italia, 184 Fed. 366 [mod 
on other grounds 187 Fed. 113, 109 
CCA 33]. See Arend v. Liverpool, 
ete), “SSiiCo: 6 Bans sCNe Yo) e450 64 
Barb. 118 (holding that proving that 
the ship had a tempestuous voyage, 
that the cargo was well stowed, and 
that the hatches were properly se- 
cured, ete., did not tend to shift the 
burden of proof). 


[a] Evidence held insufficient.— 
Testimony that on the voyage the 
vessel encountered gales which caus- 
ed her to roll, and that rivets in her 
side were found loose on her arrival 
in port is not alone sufficient, with- 
out showing that reasonable precau- 
tions had been taken to prevent the 
wetting of the cargo, and that the 
rivets were in place at the beginning 
of the voyage. The Italia, 184 Fed. 
366 [mod on other grounds 187 Fed. 
113,109, CCA 33]. 


29. Darragh vy. The Dunbritton, 73 
Fed. 352, 19 CCA 449. 


30. The Neptune, 18 F. Cas. No. 
10,118, 6 Blatchf. 193; Kelham v. The 
Kensington, 24 La. Ann. 100; Hunt 
ees 6 Mart. (La.) 676, 12 AmD 


Burden of proof as to negligence in © 


general see infra § 816. 


31. Seaworthiness generally 
supra, §§ 738-745. 


32. See cases infra notes 33-37. 


[a] In England the burden of 
proving that the damage was caused 
by the unseaworthiness of the vessel 
is on plaintiff. Kish vy. Taylor, 
[1912] A. C. 604, 8 BRC 266; The Bu- 
ropa, [1908] P. 84, 13 AnnCas 505. 


33. The Josephine, 37 F. (2d) 928; 
a Sh ee 


see 


For later cases, developments and changes in the law see Annotations, same title and section number, 


rai 
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§ 812] 


particularly where the vessel was very old,** and 
the burden is then on the vessel or carrier to prove 
that it was seaworthy at the beginning of the voy- 
age®® and reasonably fit for the cargo,?® or that the 
loss was occasioned by some cause other than unsea- 


worthiness of the vessel.37 


Under exemption clauses or provisions. Where the 
carrier seeks to avoid liability under a clause of the 
bill of lading exempting him from liability for unsea- 
worthiness of the vessel, if it has exercised due dili- 
gence to make her seaworthy,** or under provisions 
to that effect in the Harter Act exempting from er- 
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on it to prove affirmatively, in all cases, and not only 
in those cases where there is conflicting testimony,*° 
that the vessel was properly manned‘! and other- 
wise Seaworthy at the time of beginning the voy- 
age, or that due diligence had been used to make 


her so,*? and that the damage arose from an ex- 


tained by 


rors of management of navigation,®® the burden is 


Newhall v. U. S., 8 F. (2d) 422; The 
Rosalia, 264 Fed. 285; The Warren 
Adams, 74 Fed. 413, 20 CCA 486. 


34 Forbes v. Merchants’ Express, 
Ete. CO. bit hed) 796. Patt 120) Wed. 
1019, 56 CCA 681}. 


35. Louis-Dreyfus Vv. Paterson 
Steamships, 43 F. (2d) 824 [rev 35 F. 
(2d)~ 353]; The Skipsea, 9 F. (2d) 
887 [certiorari den 271 U. S. 671, 46 
SCt 486, 70 L. ed. 1143]; The Capulin, 
298 Fed. 953; O. Y, Tonnage, A. B. v. 
Texas Co., 296 Fed. 893; Kaufer Co. 
v. Luckenbach SS. Co., 294 Fed. 978; 
The John Twohy, 279 Fed. 343 [aff in 
part and rev in part 243 Fed. 720, 
leave to withdraw appeal on condition 
granted 256 Fed. 224, 167 CCA 440, 
and rev on other grounds 255 U.S. 77, 
41 SCt 251, 65 L. ed. 511]; The River 
Meander, 209 Fed. 931 [aff 250 Fed. 
1022]; The Babin Chevaye, 208 Fed. 
966, 126 CCA 54; Steamship Welles- 
ley Co. v. Hooper, 185 Fed. 733, 108 
COACH The=Nintay el b> 6 Med. i525 
The Oneida, 128 Fed. 687, 63 CCA 239; 
Mallory SS. Co. v. G. A. Bahn Dia- 
mond, etc., Co., (Tex. Civ. A.) 154 SW 
282; Grain Growers Export Co. v. 
Canada SS. Line, 43 Ont. L. 330. 


[a] Closing of stopcock.—Wherere a 
vessel is not seaworthy, unless the 
stopcock of a siphon, the outboard 
end of which is under water at cer- 
tain drafts, is closed, and it is not 
claimed that it was purposely left 
open when the boat started on a voy- 
age, the burden is on the ship to show 
that it was closed. The Viking, 271 
Fed. 801. 


[b] Defective port.—(1) Where a 
cargo is injured by a leak caused by 
the defective fitting of a port, the 
burden is on the ship to show that 
the port was tight at the time of 
sailing. The Phcenicia, 90 Fed. 116 
faff 99 Fed. 1005, 40 CCA 221]. (2) 
Defective port as bearing on the ques- 
tion of seaworthiness generally see 
supra § 552. 

[ec] In Canada, under Water-Car- 
riage of Goods Act (1927) c 207 §§ 6, 
7, which under certain conditions re- 
lieves shipowners from liability for 
loss of cargo due to latent defects, 
where cargo is destroyed through an 
accident to the ship caused by the 
breaking of a bolt, and where the ev- 
idence shows that the bolt had been 
bent for some time, the burden is up- 
on the shipowner of proving not only 
that there was a latent defect in the 
bolt and that such defect was the 
probable cause of the breaking, but 
he must exclude all other possible 
causes of the breaking of the_bolt. 
Scottish Metropolitan Assur. Co._V. 
Canada SS. Lines, [1930] 1 DomLR 
201. 

36. The Capulin, 298 Fed. 953; 
Kaufer Co. v. Luckenbach SS. Co., 294 
Fed. 978. 


[a] Breaking of pipe.—The fact of 
[58 C. J.—31] 


the breaking of one of the sections 
of cast-iron pipe extending from the 
engine roof of a steamship to a tank 
in the forepeak along the floor of the 
hold, allowing water to escape into 
the hold and injured the cargo there- 
in, in the absence of evidence to the 
contrary, authorizes an inference that 
the ship was unseaworthy as to the 


‘cargo placed in the hold at the begin- 


ning of the voyage, by reason either 
of defects in the pipe or the boxing, 
and the burden rests upon the vessel 
to overcome such inference. The In- 
drapura, 190 Fed. 711, 112 CCA 351 
Path Liss Medaeso.). 


37. The Josephine, 37 F. (2d) 928; 
S. C. Loveland Co., Ine. v. Bethlehem 
Steel 'Co., 733 Hh. (2d) 655; 


38. See supra § 606. 
39. See infra § 552. 


40. The Wildcroft, 201 U. S. 378, 
26 SCt 467, 50 L. ed. 794 [aff 130 Fed. 
521, 65 CCA 145]. And see cases in- 
fra notes 41-44. 


41. The Fri, 140 Fed. 123 [rev on 
otneE grounds 154 Fed. 333, 88 CCA 
05]. 


[a] In order to absolve themselves 
from liability on the ground that he 
exercised due diligence to make the 
vessel in all respects seaworthy and 
“properly manned,’ the shipowners 
must show that the master was not 
only competent, but that he was ha- 
bitually diligent in attending to his 
duties, or that they had the right to 
so believe after the exercise of due 
diligence to ascertain his qualifica- 
tions; there is no presumption that 
they exercised the required diligence, 
and, in the absence of any evidence 
on the subject, the vessel is liable for 
the consequences of the master’s neg- 
ligence or incompetency. The Fri, 
140 Fed. 123 [rev on other grounds 
154 Fed. 333, 838 CCA 205]. 


[b] Burden not sustained.—(1) 
The statute cannot be invoked to re- 
lieve a vessel from liability for loss 
of cargo resulting from the gross 
fault or negligence of the master, 
sufficient to raise a presumption of 
his incompetency, merely upon a 
showing that the owners had no 
knowledge or reason. to believe that 
he was incompetent, that being insuf- 
ficient to establish the “due diligence” 
required by the statute, the burden 
of proving which, under such state 
of facts, rests on the vessel. The 
Cygnet, 126 Fed. 742, 61 CCA 348. 
(2) Sustaining burden as to seaworthi- 
ness in general see infra text and 
notes 45-54. ; 


42. The Folmina, 212 U. S. 354, 29 
SCt 363, 53 L. ed. 546; The Wildcroft, 
POI nS. BN8 26, SCl 461, -o0L:; eda 194 
{aff 130 Fed. 521, 65 CCA 145]; Mar- 
tin v. The Southwark, 191 U. S. 1, 24 
Sct 1, 48 L. ed. 65 [rev 108 Fed. 880, 
48 CCA 123]; International Nav. Co. 


cepted peril,** and if it fails to sustain this burden, it 
may be held lable under evidence which raises 
merely a presumption of unseaworthiness.‘4 
Sustaining burden. 
a fair 
proof,*® and such affirmative proof cannot be sup- 


This burden must be sus- 
preponderance of affirmative 


Vv. Parr, ete.,, Mfe. Co. 18f Us So 228; 
21 SCt 591, 45 L. ed. 830; American 
Linseed Co. v. U. S., 40 EF. (2d) 657; 
Atlantic Transport Co. v. Rosenberg 
Bros., 34 F. (2d) 843 [aff 25 F. (2d) 
739]; Navigazione Libera Triestina’s 
Pet., 34 F. (2d) 152; Philippine Refin- 
in= .Corps sv. Us IS47029) BenCajens4: 
American Co. for International Com- 
merce v. U. S., 26 F. (2d) 468; Stand- 
ard Oil Copy. UsiS), 26) EEMCamosas 
The H. A. Rock, 23 F. (2d) 198; Ne- 
derlandsche Amerikaansche Stoom- 
vart Maatschappij v. Mediterranean & 
General Traders, Inc., 17 F. (2d) 586; 
The Cornelia, 15 EF. (2d),"245>" Lhe 
Newport, 7 F. (2d) 452 [rev 3 F. (2d) 


1017]; Grace v. Panama R. Co., 285 
Fed. 718; The Carisbrook, 247 Fed. 
583; The Benjamin Noble, 244 Fed. 


95, 156 CCA 523 [aff 232 Fed. 382, and 
aff sub nom. Capitol Transp. Co. v. 
Cambria Steel Co., 249 U. S. 334, 39 
SCt 292, 63 L. ed. 631]; The Governor 
Powers, 243 Fed. 961; Herman vy. Com- 
pagnie Générale Transatlantique, 242 
Fed. 859, 155 CCA 447; The Ninfa, 156 


Fed. 512; The C. W. Elphicke, 117 
Fed. 279 [aff 122 Fed. 439, 58 CCA 
421]; The Friesland, 104 Fed. 99; 


Levy v. Gibson Steamer Line, 130 Ga. 
581, 61 SE 484; Williams v. Lam- 
port, 130 Misc. 644, 224 NYS 587. 


[a] Rule applied to seaworthiness 
of lighter hired to unload cargo from 
vessel. Wessel v. Charleston Light- 
erage, etc., Co., 25 F. (2d) 126. 


{b] In England, where the Harter 
Act is incorporated in the contract 
the burden of proof is not the same 
as it is under the English law, but 
it is for the shipowner to prove that 
his ship was seaworthy, or that he 
has exercised due diligence to make 
her so, and the cargo owner need not 
prove, as he must do in an ordinary 
English contract, that the ship was 
unseaworthy. Moore vy. Lunn, 38 T. 
L. R. 649 [aff 39 T. L. R. 526, and foll 
The Wilderoft, 201 U.S. 378; 26-SCEt 
467, 50 L. ed. 794 (aff 130 Fed. 521, 65 
CCA 145)]. 


43. See infra §§ 814, 815. 


44. Littlejohn v. Ellerman, etce., 
SS. Co., 135 Misc. 237, 236 NYS 699. 


45. Southern Pac. SS. Co. v. New 
Orleans Coal, etc., Towboat Co., 43 F. 
(2d) 177; Wessel, ete., Co. v. Charles- 
ton highterage, -ete., Co, 25 by (2d) 


[a] Burden held not sustained.— 
(1) In general. The Ft. Gaines, 24 F. 
(Za) F849 One. RonnagseweAn Bsus 
Texas Co., 296 Fed. 893. (2) As to 
due diligence to make vessel sea- 
worthy by proper cleaning of lubri- 
cating system. Standard Oil Co. v. U. 
S:, 26 EK. (2d) 385. (3) As to due dil- 
igence to make the ship seaworthy, 
as to damage to carpet wool from 
sea water. The Mongolian Prince, 27 
F. (2d) 985. 


482 [58 C.J.] 
plied by inference or presumptions;*® and if, from 
the proof, there is any doubt as to the seaworthiness 
of the vessel, that doubt must be resolved against 
the carrier and in favor of the shipper.** This bur- 
den is not sustained by evidence of a superficial in- 
spection,*® nor by evidence so indefinite that it is 
impossible to say that any real inspection has been 
made,*® nor by evidence that competent men were 
employed to do the work.*° in case of damage by a 
leak, the burden is not discharged by simply show- 
ing that the ship was in a seaworthy condition at the 
commencement of the voyage, and presenting evl- 
dence which merely leaves the question as to how 
the leak arose;°! but it is sustained prima facie by 
general proof of seaworthiness and that there was 
no leak until after stress of very severe weather,°” 
particularly where for a considerable time she suc- 
cessfully: combated such peril.®°* Where the vessel 
was unseaworthy, liability for damages caused by 
its sinking cannot be escaped, without the clearest 
showing that the disaster was bound to have hap- 


46..4S: "C. Boveland Coroner. [b] 
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Thus, where a ship during the 


[§ 812 


pened, despite the unseaworthiness.** 


Presumption from particular accidents. The pre- 
sumption is that a vessel was unseaworthy where 
she sank at her dock or pier, without apparent 
cause,®> or where she careened and dumped her cargo 
while lying in a sheltered basin without known ex- 
ternal cause,°® or that she was unseaworthy at the 
time of sailing where she becomes leaky or a break- 
down or other disaster overtakes her soon after be- 
ginning her voyage, without stress of weather or 
other adequate cause appearing therefor.** 


Burden of proof on cargo owner. Where the car- 
rier prima facie shows the seaworthiness of the ves- 
sel,°* the burden is then on the cargo owner to rebut 
this prima facie showing,®® or to show some fault in 
the vessel or her management that made the excepted 
peril efficient.°° Where there is no implied warranty 
that the vessel is fit at the beginning of a voyage 
safely to carry the cargo received by her,*? the bur- 
den of proof is not upon the carrier, but upon the 


any storm or other peril to which the 


Bethlehem Steel Co., 33 F. (2d) 655; 
Bradley v. Lehigh Valley R. Co., 153 
Fed. 350, 82 CCA 426 [aff 145 Fed. 
569]. 


47. Martin v. The Southwark, 191 
UWS. 1-24 SCt 1, 48. Leds 65; ihe 
Mongolian Prince, 27 F. (2d) 985; 
Bank Line v. Porter, 25 F. (2d) 843 
{aff 17 F. (2d) 513, and certiorari den 
278 U. S. 623 mem, 49 SCt 25 mem, 73 
L. ed. 544 mem]; The Benjamin No- 
ble, 244 Fed. 95, 156 CCA 523 [aff sub 
nom. Capitol Transp. Co. v. Cambria 
Steel Co., 249 U. S. 334, 39 SCt 292, 
63 L. ed. 631]. 


48. Martin v. The Southwark, 191 
U.S. 1, 24 SCt 1, 48 L. ed. 65; Neder- 
landsche Amerikaansche Stoomvaart 
Maatschappij v. Mediterranean, etc., 
Traders, Inc., 17 F. (2d) 586 [aff sub 
nom. The Leerdam, 8 F. (2d) 295]; 
Williams v. Lamport, 130 Misc. 644, 
224 NYS 587. 


49. Nederlandsche Amerikaansche 
Stoomvaart Maatschappij v. Mediter- 
ranean, ete., Traders, Inc., 17 F. (2d) 
586 [aff sub nom. The Leerdam, 8 F. 
(2d) 295]; Williams v. Lamport, 130 
Misc. 644, 224 NYS 587. 


50. Nederlandsche Amerikaansche 
Stoomvaart Maatschappij v. Mediter- 
ranean, etc., Traders, Inc., 17 F. (2d) 
586 [aff sub nom. The Leerdam, 8 F. 
(2d) 295]; Williams v. Lamport, 130 
Misc. 644, 224 NYS 587. 


51. The Queen, 78 Fed. 155 [aff 94 
Fed. 180, 36 CCA 135 (rev on other 
grounds 180 U. S. 49, 21 SCt 278, 45 
L. ed. 419)]. 


52. The Musselcrag, 125 Fed. 786; 
Ceballos v. The Warren Adams, 74 
Fed. 413, 20 CCA 486; Bursley vy. The 
Marlborough, 47 Fed. 667; The Rover, 


33 Fed. 515; The Thomas Melville, 31 
Fed. 486. 
[a] Wessel is not required to be 


impregnable to the assaults of the 
elements to be seaworthy, but the 
test is whether or not She is reason- 
ably fit for the contemplated voyage, 
and the fact that a single rivet, among 
many thousands used in the con- 
struction of her hull, was not as 
strong as the average, and parted un- 
der the stress of extraordinary stormy 
weather, does not raise a presumption 
of unseaworthiness, rendering the 
owner liable for a resulting damage 
to the cargo. The Sandfield, 79 Fed. 
371 [aff 92 Fed. 668, 34 CCA 612]. 


voyage encountered storms of such 
violence as reasonably to account for 
the opening of her deck seams and 
the consequent damage to her cargo 
from water, the burden of proof rests 
upon the cargo owner to establish a 
claim made by him, that improper 
stowage of the cargo caused or con- 
tributed to the strain on the vessel’s 
deck and the resulting injury there- 
to. The Musselcrag, 125 Fed. 786. 


53. The Babin Chevaye, 208 Fed. 
966, 126 CCA 54; Ceballos v. The War- 
ren Adams, 74 Fed. 413, 20 CCA 486. 


[a] Burden is put upon libelant of 
proving that the losses sued for were 
occasioned by the want of due care in 
providing a proper ship, and suitable 
fittings, for carrying the cargo. The 
J. C. Stevenson, 17 Fed. 540. 


54. The Viking, 271 Fed. 801. 
55. ‘The America, 174 Fed. 724; 
Forbes v. Merchants’ Express, etc., 


Co., 111 Fed. 796 [aff 120 Fed. 1019, 56 
CCA 681]. 


[a] Such presumption is overcome 
that the-vessel was actually sea- 
worthy. The America, 174 Fed. 724. 


56. U. S. Metais Refining Co. v. 
Jacobus, 205 Fed. 896, 124 CCA 209. 


57. Martin v. The Southwark, 191 
U. S. 1, 24 SCt 1, 148 1 ed. 65; Du- 
pont de Nemours y. Vance, 19 How. 
(U. 8.) 1162, 5: ved 1584 -"S. 1C. siowvie= 
land Co., Inc. v. Bethlehem Steel Co., 


33 F. (2d) 655; Standard Oil Co. v. 
U. S., 26 F. (2d) 385; The Ft. Gaines, 
24 F. (2d) 849; The Babin Chevaye, 


208 Fed. 966, 126 CCA 54; Steamship 
Wellesley Co. v. Hooper, 185 Fed. 733, 


108 CCA 71; Sanbern v. Wright, etc., 
Lighterage Co., 171 Fed. 449; The 
Arctic Bird, 109 Fed. 167; Pacific 


Coast SS. Co. vy. Bancroft-Whitney 
Co., 94 Fed. 180, 86 CCA 135 [rev 180 
U. S. 49, 21 SCt 278, 45 lL.) ed. 419); 
The Queen, 78 Fed. 155 [aff 94 Fed. 
180, 36 CCA 135 (rev on other grounds 
1S0) USS. 4onn ad Otc en toe beeeds 
419)]; The Warren Adams, 74 Fed. 
413, 20 CCA 486; The Planter, 19 F. 
Cas. No. 11,207a, 2 Woods 490; Cam- 
eron y. Rich, 35 S. C. &.° 168) 53 Amp 
670; Grain Growers Export Co. y. 
Canada ‘SS. Lines, 43 Ont. L. 330. 


[a] “It has been uniformly held 
that if a vessel springs a leak, and 
founders, soon after starting upon her 
vpyage, without having encountered 


leak can be attributed, the presump- 
tion is that she was unseaworthy 
when she sailed.’ The Arctic Bird, 
109| Fed. 167, -170: 


[b] Illustrations.—(1) Proof that 
a vessel within. a few hours after 
leaving port, and before encountering 
any peril of the sea, sprung a leak 
from defective butts in her bottom, 
and that, in addition, her steam pump 
was not in good working order, and 
broke down when put in use, raises a 
presumption that she was unsea- 
worthy at the beginning of the voy- 
age, which is not rebutted by evi- 
dence merely of previous diligence. 
Carolina Portland Cement Co. v. An- 
derson, 186 Fed. 145, 108 CCA 257. 
(2) A list discovered, after eleven 
hours at sea, in fair weather, due to 
sea water in her between decks, which 
increased so rapidly that a few hours 
later it is decided to run for a har- 
bor of refuge, where the vessel is 
berthed at once to prevent founder- 
ing, if not sufficient to raise a pre- 
sumption of unseaworthiness, is at 
least sufficient to throw the burden on 
the carrier to show wherein and how 
the leak occurred. The Queen of the 
Pacific, 75 Fed. 74. 


[c] Where damage caused by ex- 
cessive leaking of the ship, evidence 
that she did not encounter unusual 
weather conditions, in tthe absence of 
other explanation, warrants the in- 
ference that she was unseaworthy at 
the beginning of the voyage. The 
John Twohy, 279 Fed. 343 [aff in part 
and rev in part 243 Fed. 720, leave to 
withdraw appeal on condition grant- 
ed 256 Fed. 224, 167 CCA 440, and rev 
Sth URS. (1,41 aes@t 25106, lueseds 


[d] Facts not raising inference of 
unseaworthiness.—The sinking of a 
barge, which was in good condition 
when examined by the owner two 
weeks before and had been carrying 
cargo steadily without any claim ever 
being made for loss thereof, does not 
warrant an inference of unseaworthi- 
ness, alee a presumption of the 
Owner's negligence. The Willi = 
McIlroy, 37 F. (2d) 909. wae 


canis See supra text and notes 45— 

ie The Thomas Melville, 31 Fed. 
60. The Thomas Melville, supra. — 
61. See supra § 740. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 
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shipper, who must show the earrier’s negligence to 
entitle him to recover for loss or damage to cargo.°? 


[§ 813] dd. Loading, Stowage, and Discharge.®* 
Where goods shipped under an ordinary bill of lad- 
ing are damaged by ordinary occurrences upon a sea 
voyage, the burden of proof is upon the owners of the 
vessel.to show that proper precautions in the matter 
of stowage were taken to avoid the danger,®* and 
that the injury could not have been avoided by ordi- 
nary care, with respect to stowage;**® and where the 
injury 1s to merchandise carried on deck, the burden 
is on the carrier to prove that the shipper agreed that 
his property might be so earried.®* If sufficiently 
heayy weather is experienced by a vessel to account 
for damage to cargo by motion of the ship, the pre- 
sumption is that the damage was so caused, and not 
by bad stowage,°’ and the fact that part of a cargo 
endures the voyage without damage raises no pre- 
sumption that damage to other parts was caused by 
bad stowage;°* and in such a case the burden is on 
plaintiff or libelant to prove that the cargo was badly 
stowed.°® So where, in an action to recover for the 
loss of cargo, occasioned by leakage caused by ex- 
cessive heat, the carrier shows that the cargo was 
stored in the proper and coolest part of the ship, the 
burden of proof is on the shipper to show either that 
the place of storage was not suitable, or not the most 
suitable place on the ship.7° 


Under exemption clause. Where the goods are re- 
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ceived under a bill of lading which exempts the car- 
rier from liability for breakage, heat, etc., not caused 
by negligence," it is incumbent on plaintiff in an ac- 
tion to recover damages caused by breakage or heat 
to prove negligence in stowing, ventilating, or land- 
ing the cargo;*2 and where it exempts the carrier 
from lability for loss by breakage, heat, ete., unless 
occasioned by improper stowage, the burden of proof 
is on him to show that the damage did result from 
such stowage.** In the absence of evidence to the 
contrary, the carrier is presumed to know the man- 
ner in which cargo is loaded on his vessel, when he 
accepts it and issues a bill of lading therefor,7* and 
presumably it is so loaded under his direction or that 
of his representative.*® 

Mere excess of breakage over what is usual under 
the circumstances is not prima facie evidence of 
neghgence in stowage;*® but it has been held that 
where such breakage oceurs in discharging the cargo 
it raises a presumption of negligence on the part of 
the ship in handling.*7 


[§ 814] (e) Loss or Damage Due to Excepted 
Peril or Cause’*—aa. In General. Where loss of, or 
damage to, cargo is shown to have occurred while in 
the earrier’s possession and control,*® the burden is 
on the carrier, if it relies on such defense, to show 
that the loss or damage was due to some excepted 
peril or cause which exempted it from lability under 
the terms of the contract or bill of lading,®® or to 


62. The Tjomo, 115 Fed. 919. 


63. Wischarging cargo in general 
see supra § 785. 


Improper stowage in general see su- 
pra §§ 746-748. 


64. The Wilhelmina, 29 F. Cas. 
No. 17,658, 3 Ben. 110; Ullmann v. 
American Hawaiian SS. Co., 134 Misc. 
475, 235 NYS 592 [rev 133 Misc. 516, 
232 NYS 196]. 


65. The Maggie M., 30 Fed. 692. 


66. The Peytona, 19 F. Cas. No. 
11,058, 2 Curt. 21 [aff 19 FF. Cas. No. 
11,059, 1 Ware 541]. 


67. The Connaught, 32 Fed. 640; 
The Polynesia, 30 Fed. 210. 


68. The Polynesia, supra. 


69. The Orion, 290 Fed. 379; The 
Connaught, 32 Fed. 640. 


70. Lambert v. Benner, 
Super. 665. 
71. See supra §§ 627, 644. 


72. The Hog Island, 43 F. (2d) 
243; Loma Fruit Co. v. International 
Nav. Co., 11 F. (2d) 124 [certiorari 
den sub nom. Atchison, etc., R. Co; 
vy. Loma Fruit Co., 270 U.S. 662, 46 
SCt 471, 70 L. ed. 787]; The Bencleuch, 
10 F. (2d) 49 [mod 3 F. (2d) 824]; 
Kaufer Co. v. Luckenbach_ SS. Co., 
294 Fed. 978; The Good Hope, 197 
Fed. 149, 116 CCA 573 [rev as to this 
point 190 Fed. 597]; The Baralong, 
172 Fed. 220, 97 CCA 24 [certiorari 
den 215 U. S. 600, 30 SCt 400, 54 L. 
ed. 343]; The St. Quentin, 162 Fed. 
883, 89 CCA 573 [certiorari den 212 
U. §. 574, 29 SCt 683, 53 L. ed. 656]; 
Carey v. Atkins, 5 F. Cas. No. 2,399, 


6 Ben. 562. 


_ [a] Where ship shows damage by 
sweat, excepted in the bill of lading 
as a ground of liability, libelant must 
show affirmatively that the damage 
could have been avoided by reasonable 
care in stowing the cargo. The La 
Drome, 43 F. (2d) 241. 


SLR Nie 


[b] On shipment of cattle in an 
iron ship in hot weather in July, the 
burden of proof of negligence on the 
part of the carrier by not providing 
sufficient ventilation is on the ship- 
per. The Powhattan, 12 Fed. 876, 21 
Blatchf. 18. 


Burden of proof as to negligence 
in general see infra § 816. 


73. The Dolbadarn Castle, 222 Fed. 
838, 1388 CCA 264 [aff 212 Fed. 565]; 
Wright v. Grace, 2083 Fed. 360; Cro- 
well v. ‘Union Oil Co., 107 Fed. 302, 46 
CCA 296. 


{a] To the contrary it has been 
held that if the bill reads not account- 
able for breakage, if properly stowed, 
the burden of proof is upon the car- 
rier to show proper stowage. Mon- 
tague v. T'ihe Isaac Reed, 82 Fed. 566; 
Edwards vy. The Cahawba, 14 La. Ann. 
224. 


74. Abbott v. Tompkins, (Tex. Civ. 
A.) 283 SW 647. 
75. Abbott v. Tompkins, supra. 


fa] Tarpaulins used for covering 
cargo of rice in a barge are presumed 
spread under direction of the carrier 


or his representative. Abbott _ v. 
Tompkins, (Tex. Civ. A.) 283 SW 
647. 

76. The Bencleuch, 10 F. (2d) 49 


[mod 3 F. (2d) 824]; The Arpillao, 
270 Fed. 426 [rev 241 Fed. 282 (cer- 
tiorari den sub nom. Jose Tayas’ Sons 


Co. v. Pompeian Co., 255 U. S. 574, 41 
SCt 377, 65 L. ed. 793)]. 

77. The Asiatic Prince, 103' Fed. 
676. 

7g. As to negligence see infra § 
816. 

79. See cases infra notes 80-83. 

80. U. S.—The Niagara v. Cordes, 


21 How. 7, 16 L. ed. 41; Clark v. Barn- 
well, 12 How. 272, 13 L. ed. 985; The 
Vallescura, 43 F. (2d) 247; The Jose- 
phine, 37 F. (2d) 928; Cheek-Neal 
Coffee Co. v. Osaka Shosen Kaisha, 


36 EF. (2d) 256 [aff 39 F. (2d) 1021]; 
S. C. Loveland Co., Inc. v. Bethlehem 
Steel Co., 33 F. (2d) 655; The Orizaba, 
338 BE. (20) /326;, Bhe Olga Si, 25 Ry 
(2d) 229 [aff 10 F. (2d) 801]; The 
Arakan, 11 F. (2d) 791; The C. Lopez y 
Lopez, 297 Fed. 457; O. Y. Tonnage, 
A. B. v. Texas Co., 296. Fed. 893; The 
Charlton Hall, 285 Fed. 640; Kaufer 
Co. v. Lueckenbach SS. Co., 284 Fed: 
160; The John Twohy, 279 Fed. 343; 
The Thessaloniki, 267 Fed. 67 [cer- 
tiorari den sub nom. P. Lorillard Co. 
v. National Steam Nav. Co., 254 U. S. 
649, 41 SCt 63, 65 L. ed. 457]; The 
Rosalia, 264 Fed. 285; Andean Trad- 
ing Co. v. Pacific Steam Nav. Co., 263 
Fed. 559; The Glenlochy, 226 Fed. 
971; The Babin Chevaye, 208 Fed. 
966, 126 CCA 54; The Medea, 179 Fed. 
781, 103 CCA 273 [rev 173 Fed. 498]; 
The La Kroma, 138 Fed. 936; The 
Patria, 132, Fed. 971, 68° CCA 397 [aft 
125 Fed. 425]; The Frey, 106 Fed. 
819, 45 \CCA BS09ES MALO Sas © Owais 
Slago, 101 Fed. 999, 42 CCA 128; In- 
surance Co. of North America v. Kas- 
ton, .éte.; Transp.) 'Co., 97% Med.) 653; 
Pacific Coast SS. Co. v. Bancroft- 
Whitney Co., 94 Fed. 180, 36-CCA 125 
[aff 78 Fed. 155 (rev on other grounds 
180) (Ws Sotto 2S Ct 27 8 Selim ae 
419)]; Ceballos v. The Warren Adams, 
74 Fed. 413, 20 CCA 486; Serio v. 
The Giava, 56 Fed. 243; The Beeche 
Dene, 55 Fed. 525, 5 CCA 207; Car- 
ter v. The Mascotte, 48 Fed. 119 [aff 
51 Fed. 605, 2 CCA 399]; Christie v. 
The Craigton, 41 Fed. 62; Cumming 


v. The Barracouta, 40 Fed. 498; The 
Charles J. Willard, 38 Fed. 759; The 
Thomas Melville, 31 Fed. 486; The 


Polynesia, 16 Fed. 702; The E. M. Nor- 
ton, 15 Fed. 686; The Pharos, 9 Fed. 
912: Bazin v. Liverpool, etc., Steam- 
ship Co., 2 F. Cas. No. 1,152, 3 Wall. 
Jr. 229: Bearse v. Ropes, 2 F. Cas. 
No. 1,192, 1 Sprague 331; The Black 
Hawk, 3 F. Cas. No. 1,469, 9 Ben. 207; 
The Compta, 6 F. Cas. No. 3,069, 4 
Sawy. 875; The Emma Johnson, 8 
F. Cas. No. 4,465, 1 Sprague 527; Hoop- 
er v. Rathbone, 12 F. Cas. No. 6,676, 
Taney 519; Hunt v. The Cleveland, 
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show that it was entitled to exemption from liability 
for such peril or cause, under provisions of the Har- 
ter Act’! or other statute providing such exemp- 
tion.82. This rule applies where the bill of lading or 
receipt admits that the goods were shipped in good 
condition and it is shown that they were delivered in 
a damaged condition;** and it also apples where it 
is shown that the goods were injured by the entry of 
sea water,®+ by the unseaworthiness of the vessel,*° 


or from improper stowage.*® 


To sustain this burden of proof the carrier must 
affirmatively show, by clear evidence, that the dam- 
age arose from an excepted peril or cause,** and the 
burden is not sustained by evidence which tends to 
establish merely a doubt in this regard,** whether 


12 F. Cas. No. 6,885, 6 McLean 76, 
Newb. Adm. 221; The Juniata Paton, 14 
F. Cas. No. 7,584, 1 Biss. 15; The Keo- 
kuk, 14 F. Cas. No. 7,721, 1 Biss. 522; 
King v. Shepherd, 14 F. Cas. No. 1,- 
804, 3 Story 349; The Live Yankee, 15 
EF. Cas. No. 8,409, Deady 420; The 
Martha, 16 F. Cas. No. 9,145, Olcott 
140; The Mollie Mohler, 17 F. Cas. No. 
9,701, 2 Biss. 505; The Moravian, 17 
EH. Cas. No. 9,789, 2 Hask. 157; Muller 
Velginis, 17 hs Cas. No, 99172 2 Trhe 
Ocean Wave, 18 F. Cas. No. 10,416, 3 
IBISSt oH OMAUl Duo (ine OYA) i+ ON ae auae 
Sabioncello, 21 F. Cas. No. 12,198, 7 
Ben. 357; Soule v. Rodocanachi, 22 
F. Cas. No. 13,178, Newb. Adm. 504; 
Vaughan v. Six Hundred and Thirty 
Casks of Sherry Wine, 28 F. Cas. No. 
16,900, 7 Ben. 5063 The Zone, 30 F. 
Cas. No. 18,220, 2 Sprague 19; The 
William Taber, 30 F. Cas. No. 17,757, 
2 Ben. 329. 


Hawaii.—Honolulu Rapid Transit, 
etc., Co. v. American-Hawaiian SS. 
Co., 3 Hawaii Fed. 11. 


Ill.—Western Transp. Co. v. New- 
hall, 24 Ill. 466, 76 AmD 760. 


La.—Whitney v. Gauche, 11 La. 
Ann. 432; Price v. The Uriel, 10 La. 
Ann. 413; Montgomery v. The Abby 
Pratt, 6 La. Ann. 410, 54 AmD 562. 


Mass.—Shaw v. Gardner, 12 Gray 
488; Alden v. Pearson, 3 Gray 342. 


Mo.—Hill v. Sturgeon, 28 Mo. 323. 


N. Y.—Arend v. Liverpool, etc., SS. 
Co., 6 Lans. 457, 64 Barb. 118; Feld- 


man v. Old Dominion SS. Co., 107 
Mise. 221, 176 NYS 183. 
Oh.—Graham vy. Davis, 4 Oh. St. 


362, 62 AmD 285; 
ham, 2 Oh. St. 131. 


S. C.—Baker vy. Brinson, 43 S. C. 
L. 201, 67 AmD 548: Ross v. English, 
29 S. C. L. 393; Ewart v. Street, 18 
Oe D i, pao eA aul sili 


Tenn.—Turney vy. Wilson, 7 Yerg. 
340, 27 AmD 515. 


Eng.—Crawford v. Allan Line SS. 
Cor, ona Ar. C305 


Que.—Dechene v. Canadian Pac. R. 
Co., 47 Que. Super. 431. 


Newfoundl.—Harvey v. 
Newfoundl. 128. 


[a] Latent defect.—Where a bill 
of lading exempts the ship from lia- 
bility for damages arising from la- 
tent defects in the hull, the ship has 
the burden of proving that the defect 
which caused the damage was latent. 
The Citta di Palermo, 226 Fed. 522 
[aff 226 Fed. 529, 141 CCA 285]. 


Exocepted perils or causes see supra 
§§ 602-736. 


81. The River Meander, 


Davidson yv. Gra- 


Ellie, 6 


209 Fed. 


SHIPPING 


931 [aff 250 Fed. 1022]; Tri-State 
Packet Co. v. G. R. Brickey Mercan- 
tile ‘Cos 150 ArK. 65775235.s We 40; 
Mallory SS. Co. v. Harriss-Irby Cot- 
ton Co., (Tex. Civ. A.) 204 SW 789. 


[a] TIllustrations.—(1) ‘Under the 
Harter Act, providing that if the own- 
er has properly equipped, supplied, 
and manned a seaworthy vessel he 
shall not be liable for losses from 
certain causes, where cotton shipped 
in proper condition arrived in a dam- 
aged condition it devolves on the 
vessel owner to prove that the loss 
was occasioned by a cause enumerated 
in the statute. Mallory SS. Co. v. 
Harriss-Irby Cotton Co., (Tex. Civ. 
A.) 204 SW 789. (2) Where a steam- 
ship stranded through fault or neg- 
ligence in navigation, to entitle the 
owner to the protection of the act, 
it must be affirmatively shown that 
due care was exercised in the selec- 
tion of the navigation officers and 
engine room force. The Fort Morgan, 
274 Fed. 734 [aff 284 Fed. 1]. 


Exemption from liability under 
Harter Act see supra §§ 541-600. 


82. Scottish Metropolitan Assur. 
Co. v. Canada SS. Lines, (Can.) [1930] 
1 DomLR 201 (Water-Carriage of 
Goods Act [1927] c 207 §§ 6, 7). 


83) Jahniiv. Lhe. Polmina, 202s. 
So735422:9) SCt 263,05031 ls. cede 5465) 15 
AnnCas 748; Nelson v. Woodruff, “1 
Black (U4 SS) 156) Ai edn oie0 Brit= 
tan v. Barnaby, 21 How. (U. S.) 527, 
16 L. ed. 177; Pan-American Hide Co. 
v. Nippon Yusen (Kabushiki) Kai- 
sha, 138 F. (2d) 871; The Taurus, 286 
Fed. 435; The Charlton Hall, 285 Fed. 
640; The Zulia, 235 Fed. 433; The 
Anna, 223 Fed. 558; The Guilia, 218 
Fed. 744, 134 CCA 422; The Lockport, 
197 Fed. 213; Insurance Co. of North 
America v. Leyland, 191 Fed. 161, 
111 CCA 641 [rev 171 Fed. 524]; The 
Rappahannock, 173 Fed. 829 [rev on 
other grounds 184 Fed. 291, 107 CCA 
74]; The Presque Isle, 140 Fed. 202; 
The Patria, 125" Ped. 425 sfaft) 132 
Fed. 971, 68° CCA (397]') The Titania, 
124 Fed. 975 [aff 131 Fed. 229, 65 CCA 
215]; Argo Steamship Co. v. Seago, 
101 Fed. 999, 42 CCA 128; The Queen, 
78 Fed. 155 [aff 94 Fed. 180, 36 CCA 
135 (rev on other grounds 180 U. S. 
49, 21 SCt 278, 45 L. ed. 419)]; The 
Mascotte, 51 Fed. 605, 2 CCA 399; 
The Historian, 28 Fed. 336; The Ly- 
dian Monarch, 23 Fed. 298; The In- 
vinebble, Ls by Cas Niow7,055,. 1. Bo- 
well 225; The Live Yankee, 15 F. Cas. 
No. 8,409, Deady 420; Llado v. Tri- 
tone, 15 F. Cas. No. 8,427, 8 Reporter 
165; Nordlinger v. The Catherina, 18 
BY Gas, Now 70,2953). Durner a. "The 
Black Warrior, 24 F. Cas. No. 14,253, 
McAllister 181: -Bernadon vy. Nolte, 
T Marts (lane 2 7s: 

[a] Thus ‘the receipt for mer- 
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such doubt exists as to the nature of the injurious oc- 
currence’? or as to the sufficiency of the cause as- 
signed.®® Under a bill of lading exempting the car- 
rier from liability for unavoidable dangers, it is not 
sufficient for the carrier to show merely that the 
vessel was stranded, but it must be shown that she 
was stranded by an unavoidable danger;°' but in an 
action for a loss, by the perils of navigation within 
the exceptions of the bill of lading, it is sufficient for 
defendant to prove that fact generally, and he is not 
obliged to show affirmatively the particular and iden- 
tical cause of loss.°” 

Goods removed before notice. 
lading exempts the carrier from liability from any 
claim for goods removed before notice of claim, 


Where the bill of 


chandise in apparent good order and 
condition, when followed by a deliv- 
ery of the cases stained and wet with 
salt water, placed upon the respond- 
ent the burden of explaining the dam- 
age.” Stiles v. Ocean SS. Co., 34 F. 
(2d) 627, 629. 


84. See supra § 811. 
85. See supra § 812. 
86. See supra § 813. 


87. The Poznan, 276 Fed. 418; The 
Rosalia, 264 Fed. 285; The Governor 
Powers, 243 Fed. 961; Corn Products 
Refining Co. v. Norton, 135 Misc. 238, 
236 NYS 700. And see cases supra 
note 80. 


fa] Burden sustained.—W here 
eargo shipped in a tight, stanch, 
and well manned vessel arrives in a 
damaged condition, the burden of 
showing that the damage was within 
the exception of dangers of naviga- 


tion is sustained by proof that the 
vessel encountered a storm, shipped 
water, and leaked. Hunt v. The 


Cleveland, 12 F. Cas. No. 6,885, 6 Mc- 
Lean 76, Newb. Adm. 221. 


88. The Rosalia, 264 Fed. 285; 
Bancroft-Whitney Co. v. The Queen 
of the Pacific, 78 Fed. 155 [aff 94 
Fed. 180, 36 CCA 1385 (rev on other 
grounds 180 U. S./49, 21 SCt 278, -45 
L. ed. 419)]; Corn Products Refining 
Co. v. Norton, 135 Misc. 238, 236 NYS 
700; Littlejohn v. Ellerman, ete., SS. 
Co., 185 Misc. 237, 236 NYS 699; Shaw 
Supply Co. v. Nelson Co., 124 Wash. 
305.) 21 4 PS LOs 


[a] Burden is not sustained (1) by 
showing that the damage was oc- 
casioned by a leak, and suggesting 
that it arose from some inexplicable 
action of the elements, without nega- 
tiving other causes for the leak, 
which would leave the carrier lia- 
ble (Bancroft-Whitney Co. v. The 
Queen of the Pacific, 78 Fed. 155 [aff 
94 Fed. 180, 36 CCA 135 (rev on oth- 
er grounds: 130) U.S. 49, 21 SCt 2785 
45 L. ed. 419)]; The Emma John- 
son, 8 F. Cas. No. 4,465, 1 Sprague 
527); (2) nor by evidence that heavy 
seas were encountered, and much wa- 
ter taken over all, and perhaps 
through the seams, but none down 
the hatches (Serio v. The Giava, 56 
Fed. 243). 


89. The Rosalia, 264 Fed. 285; Corn 
Products Refining Co. v. Norton, 135 
Mise, 238, 236 NYS 700: 


90. The Rosalia, 264 Fed. 285; Corn 
Products Refining Co. v. Norton, 135 
Mise. 238, 236 NYS 700. 


91. The Keokuk, 14 F. Cas. No. 7,- 
(20, i Biss: +522. 


92. Hill v. Sturgeon, 35 Mo. 212, 
86 AmD 149. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 814-816] 


libelant has the burden’ of showing what goods were 
removed after the giving of notice.®* 


; Loss or damage by fire. Under a statute exempt- 
ing the carrier from liability for loss or damage by 
fire on the vessel without its fault or privity, the 
burden of proof is on it to prove the absence of any 
fault or privity on its part,®* and, in case of a com- 
pany, is on the managing owner of showing that he 
did not know, and ought not to have known, of the 
unseaworthy condition of the ship, by reason of 
which the fire was caused;°° but where the cargo 
owner proves that the vessel was unseaworthy, the 
burden is on him also to prove that the fire resulted 
therefrom.° 


Theft. Under a provision exempting the carrier 
from lability for loss by theft without the fault, 
privity, or neglect of the carrier or its agents,®* the 
burden is on the carrier to prove its claim that a loss 
of goods was occasioned by thieves, without such 
fault, privity, or neglect.°$ It has been held that 
evidence that a locked room on board ship, in which 
goods were stowed, was broken open during the night 
and goods taken therefrom, justifies a presumption 
that the theft was committed by the carrier’s em- 
ployees.°® 


[§ 815] bb. Breakage, Leakage, or Inherent De- 
fect.1. Where bill of lading exempts the carrier from 
liability for damage due to breakage and leakage,” 
damage from such cause does not raise a presumption 
of negligence on the part of the carrier,* and if it 
manifestly appears that the loss or damage was due 
to such cause, the carrier need not show the cause of 
the breakage or leakage,* but the burden is on the 
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cargo owner to prove that it was caused or contrib- 
uted to by the shipowner’s negligence® even though 
the breakage or leakage is much larger than ordi- 
narily was to be expected.* Where the bill of lading 
stipulates against liability for “average leakage or 
breakage,” the burden is on plaintiff to show that the 
leakage or breakage was greater than the average.’ 


Inherent defects. Where the bill of lading ex- 
empts the carrier from liability for loss from inher- 
ent deterioration, it is not ineumbent on the cargo 
owner to prove that there was no inherent deteriora- 
tion in the merchandise,® but the burden is on the 
carrier to prove that the loss or damage occurred 
from inherent defects.° Where, however, inherent 
defects in goods, casks, or cases is shown, the burden 
is on the cargo owner to show that the injury to the 
goods, casks, or cases was caused by the negligence 
of the vessel.1° 


[§ 816] (f) Negligence.*1 Ordinarily, where 
plaintiff or libelant relies on negligence as being 
the cause of the loss or damage for which he seeks 
to recover the burden is upon him to prove it.1? 
But where he establishes a prima facie case of neg- 
ligence the burden is on defendant to show freedom 
from negligence with respect to the loss or damage.?* 


Under exemption clause or provision. As in the 
case of actions against carriers in general,!* accord- 
ing to some decisions the burden is on the carrier, 
where it seeks to avoid liability under clauses in 
the contract or bill of lading, not only to show that 
the loss or injury falls within the exception, but 
also to show that it occurred without negligence on 
its part,’® unless the nature of the goods furnishes 


93. The Ellerdale, 10 F. 


[mod 3 F. (2d) 824]. 

94. Lennard’s Carrying Co. v. 
Asiatic Petroleum Co., [1915] A. C. 
QObsi fate [1914] 1! kK. B. 4191. 

95. Iennard’s Carrying Co. Vv. 
Asiatic Petroleum Co., supra. 


96. Royal Exch. Assur. Co. v. 
sneeley Nav. Co., (B. C.) 68 DomLR 
328. 


(2d) 53 


97. See supra § 695. 


98. The City of Baroda vy. Hall 
Hine, tdi, 42.2. Ll. Ril. 


99. Straus v. Canadian Pac. R. Co., 
134 Misc. 439, 234 NYS 622. 


1. By improper stowage, etc., see 
supra § 813. 
2. See supra §§ 667, 679. 


3. The Olbers, 18 F. Cas. No. 10,477, 
8 Ben. 148; Roth v. Hamburg-Ameri- 
can Packet Co., 59 N. Y. Super. 49, 12 
NYS 460; Corn Products Refining Co. 
vy. Norton, 135 Misc. 238, 236 NYS 700. 


4. The Patria, 132 Fed. 971, 68 CCA 
897 [aff 125 Fed. 425]. 


5. The Florinda, 31 F. (2d) 262 
[rev 22 F. (2d) 159, and certiorari 
den 279) U.S. 874, 49 SCt 514, 73" L: 
ed. 1009]; The Matilde Peirce, 29 F. 
(2d) 794 [rev on other grounds 32 F. 
(2d) 688]; The Arpillao, 270 Fed. 426 
[rev 241 Fed. 282 (certiorari den sub 
nom. Jose Tayas’ Sons Co. v. Pom- 
peian Co., 255 U. S. 574, 41 SCt 377, 65 
L. ed. 793)]; The Konigin Luise, 185 
Fed. 478, 107 CCA 578 [rev 174 Fed. 
811]; The Oceana, 171 Fed. 172; The 
Patria, 132 Fed. 971, 68 CCA 397 [aff 
125 Fed. 425]; The Lennox, 90 Fed. 
308; The Henry B. Hyde, 90 Fed. 114, 
82 CCA 534 [aff 82 Fed. 681]; Puget 
Sound Mach. Depot v. The Guy C. 


Goss, 53 Fed. 826; The Jefferson, 31 


Fed. 489; The Invincible, 13 F. Cas. 
No. 7,055, 1 Lowell 225; The Pereire, 
19 Hie Cas. -No. 10/979," 8 Ben. 301; 


Vaughan v. Six Hundred and Thirty 
Casks of Sherry Wine, 28 F. Cas. No. 
16,900, 7 Ben. 506; Nichols v. Com- 
pania Transatlantica, 218 App. Div. 
660, 219 NYS 86 [aff 245 N. Y. 624, 


157 NE 884]; Corn Products Refining 
Co. v. Norton, 135 Misc. 238, 236 NYS 
700. 


Burden of proof as to negligence in 
general see infra § 816. 


6. The Arpillao, 270 Fed. 426 [rev 
241 Fed. 282 (certiorari den sub nom. 
Jose Tayas’ Sons Co. v. Pompeian Co., 
255 Wasa nol4n tie sO. none lameds 
793)]; The Konigin Luise, 185 Fed. 
478, 107 CCA 578 [rev 174 Fed. 811]. 

7. In re Six Hundred and Thirty 
Casks of Sherry, 22 F. Cas. No. 12,918, 
14 Blatchf. 517. 


8. The America, 1 F. Cas. No. 283, 
8 Ben. 491. 


9. Doherr v. Houston, 128 Fed. 594, 
64 CCA 102 [aff 123 Fed. 334]. / 

10. In re Six Hundred and Thirty 
Casks of Sherry, 22 F. Cas. No. 12,918, 
14 Blatehf. 517; Atkins v. Horrman, 
2 F. Cas. No. 602a. 


Burden of proof as to negligence in 
general see infra § 816. 

11. Presumptions and burden of 
proof as to negligence in general see 
Negligence §§ 738-786. 

12. Robert A. Munroe Co. v. Chesa- 
peake Lighterage, etc., Co., 283 Fed. 
526. 

[a] Loss by fire-—Where goods 
are delivered at a pier in time for the 
consignee to remove them on a certain 
day, and the consignee has actual no- 


tice of the delivery of the goods, and 
does not remove them on that day, 
and the goods are destroyed by fire, 
the occurrence of a fire in goods upon 
the pier does not raise the presump- 
tion that the fire was caused by neg- 
ligence of the shipowner. De Grau 
v. Wilson, 17 Fed. 698 [aff 22 Fed. 
60]. 


[b] As to loss of dog.—Where the 
evidence is undisputed that a dog in 
the custody of a carrier by water 
jumped overboard and was lost, its 
loss raises a presumption of negli- 
gence. Thomas v. Hudson River Day 
Line, 176 NYS 2. 


Burden of proof as to negligence: 
As to particular matters see supra §$§ 
808-815. 
In action: 
Against carriers in general see Car- 
riers §§ 579-584. 
For negligence in general see Neg- 
ligence §§ 740-761. 
Presumptions as to negligence: 
As to particular matters see supra §§ 
808-815. 
In action: : 
Against carrier generally see Car- 
riers §§ 579-584. 
For negligence in general see Neg- 
ligence §§ 738-749. 
13. Carroll v. Royal Mail Steam 
Packet Co., 130 Or. 294, 279 P 861. 
14. See Carriers § 580. 


15. The Mollie Mohler, 17 F. Cas. 
No. 9,701, 2 Biss. 505 [aff 21 Wall. 230, 
22 L. ed. 485]; Grey v. Mobile Trade 
Co., 55 Ala. 387, 28 AmR 729; Steele 
v. Townsend, 37 Ala. 247, 79 AmD 49; 
Rosenwald v. Oregon City Transp. 
Con 184: Or: 15, 163) tes83I 164 139; 
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evidence of itself that due care and vigilance could 
not have prevented the injury.t® According to other 
decisions, if the loss or damage is shown to come 
within the language of a general exception from lia- 
bility as contained in the bill of lading, the ship 
is prima facie excused,'? and the burden is on the 
shipper or cargo owner to prove affirmatively that 
the loss or damage was caused or contributed to by 


Mallory SS. Co. v. Walker-Smith Co., 
(Tex. Civ. A.) 285 SW 644. 

Burden of proof as to excepted peril 
or cause in general see supra § 814. 


16. Steele v. Townsend, 387 Ala. 
247, 79 AmD 49. 
17. The Florinda, 31 F. (2d) 262 


[certiorari den 279 U. S. 874, 49 SCt 
514, 73 L. ed. 1009]; Pan-American 
Hide Co. vy. Nippon Yusen (Kabushiki) 
Kaisha, 13 F. (2d) 871. 


is. U. S.—Erance v. French Over- 
seas Corp., 277 U. S. 328, 48 SCt 516, 
72 L. ed. 901 [aff sub nom. The Mal- 
colm Baxter, Jr.,20 F. (2d) 304]; The 
Victory, 168 U. S. 410, 18 SCt 149, 42 
L. ed. 519; Western Transp. Co. v. 
Downer, 11 Wall. 129, 20 lL. ed. 160; 
Clark v. Barnwell, 12 How. 272, 13 L. 
ed. 985; New Jersey Steam Nav. Co. 
v. Merchants’ Bank, 6 How. 344, 12 
L, ed. 465; The Vallescura, 43 F. (2d) 
247; The William I. McIlroy, 37 F. 
(2d) 909; Cheek Neal Coffee Co. v. 
Osaka Shosen Kaisha, 36 F. (2d) 256 
[aff 39 F. (2d) 1021]; Navigazione 
Libera Triestina’s Pet., 34 F. (2d) 152; 
The Florinda, 81 F. (2d) 262 [certio- 
rari den 279 U. S. 874, 49 SCt 514, 73 
L. ed. 1009]; The Milwaukee Bridge, 
26 F. (2d) 327 [aff 15 F. (2d) 249, and 
certiorari den sub nom. Moore v. U. 
S., 278 U. S. 682, 49 SCt 31, 73 L. ed. 
550]; Pan-American Hide Co. v. Nip- 
pon Yusen (Kabushiki) Kaisha, 13 F. 
(2d) 871; The Thomas P. Beal, 11 F. 
(2a) 49; The Bencleuch, 10 F. (2d) 
49 [mod 3 F. (2d) 824]; Kaufer Co. 
v. Luckenbach SS. Co.. 294 Fed. 978 
Washington); The Thessaloniki, 267 
Fed. 67 [certiorari den sub nom. P. 
Lorillard Co. v. National Steam Nav. 
Co., 254 U. S. 649 mem, 41 SCt 63 mem, 
65 L. ed. 457 mem]; The Glenlochy, 
226 Fed. 971; The Anna, 223 Fed. 558; 
‘The Koranna, 214 Fed. 172; The Citta 
Di Messina, 169 Fed. 472; The Claver- 
burn, 147 Fed. 850; Lazarus v. Barber, 
136 Fed. 534, 69 CCA 310 [aff 124 Fed. 
10071; Ceballos v. The Warren Adams, 


74 Fed. 413, 20 CCA 486; The Flint- 
Shire, 69 Fed. 471; The Hindoustan, 
67 Fed. 794, 14 CCA 650; American 


Sugar Refining Co. v. The G. R. Booth, 
64 Fed. 878 [rev on other grounds 91 
Fed. 164, 33 CCA 430, and certified 
question answered in the negative 171 
Wet OO bo SCt. Siao wan edu Zot l: 
The Barracouta, 39 Fed. 288; The Por- 


tuense, 35 Fed. 670; The Thomas 
Melville, 31 Fed. 486; The Montana, 
17 Fed. 377; Hunt v. The Cleveland, 
12 F. Cas. No. 6,885, 6 McLean 76, 


Newb. Adm. 221; The Live Yankee, 15 
F. Cas. No. 8,409, Deady 420; The 
Rocket, 20 EF. Cas. No. 11,975, 1 Biss. 
354, 


La.—Kirk v. Folsom, 23 La. Ann. 
584; Price v. The Uriel, 10 La. Ann. 
413. 


N. Y.—O. M. Earle Co. v. Munson 
SS. Lines, 135 Mise. 126, 236 NYS 580; 
Feldman v. Old Dominion SS. Co., 107 
Misc. 221, 176 NYS 183. 


Pa.—Patterson v. Clyde, 67 Pa. 500. 


Wash.—Broderick, etc., Rope Co. v. 
Luckenbach SS. Co., 139 Wash. 444, 
247 P 937. 


[a] Burden is on shipper to de- 
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feat the operation of the exception in 
the bills of lading by proof of such 
negligence on her part as would jus- 
tify a decree against her. The Vic- 
tory, 168 U.,S, 410, 18 SCt 149, 42 L. 
ed. 519. 


[b] Evidence as to owner’s difi- 
gence in selecting a master and crew 
places on the shipper the burden of 
going forward with proof to avoid the 
statutory exemption. The Buckleigh, 
31 F. (2d) 241 [mod 3 F. (2d) 829 and 
certiorari den 280 U. S. 564, 50 SCt 
25, 74 L. ed. 618]. 


[ec] Stranding.—In a suit for dam- 
age to cargo caused by stranding of 
the vessel, the burden ct proving that 
the stranding was due to negligence 
rests on the shipper. The Willdomi- 
no, 300 Fed. 5 [certiorari granted 266 
U. S..597, 45 SCt /98,. 69 1L.. ed. 460; 
and writ of certiorari dism sub nom. 
Convoy ‘SS. Col'v. Prizer, 270°U. Si: 
641, 46 SCt 205, 70 L. ed. 776, and 
aetna WU. SLs, 47 SCE 2 61 Tie lewd: 

Shits 


[ad] Burden not sustained: (1) 
As to neglect of master in use of wa- 
ter to wash sulphuric acid damaging 
flour from deck. The Milwaukee 
Bridge, 26 F. (2d) 327 flaff 15 FE. (2a) 
249, and certiorari den sub nom. 
Mooresyve UN Se. 278" USS 682: 49) SCE 
31, 73 L. ed. 550]. (2) As to dam- 
ages from sweating being due to the 
negligence of the ship. The Glen- 
lochy, 226 Fed. 971. (3) Where a 
shipment of shellac made under a bill 
of lading, excepting liability for-loss 
or damage from heat, was injured by 
being subjected to an unusually high 
degree of heat, which caused it to 
fuse together, such fact alone is not 
sufficient to establish the negligence 
of the vessel, it being shown that it 
might occur without negligence, es- 
pecially during the particular’ pas- 
sage, and that the shellac was stowed 
in.a particularly well-ventilated part 
of the vessel. The St. Quentin, 162 
Bed: 883, 89 CCA) S73: 


19. See Evidence §§ 89-1729. 


Admissibility of evidence in ad- 
miralty see Admiralty §§ 251-254. 


20. See Carriers §§ 586-599. 
21. [a] Evidence held admissible. 
—(1) In general. Copper ‘River 


Packing Co. v: Alaska SS. Co., 22. F. 
(2a) 12; Philadelphia Tapestry Mills 
v. New England SS. Co., 251 Mass. 
270, 146 NE 777. (2) To show dan- 
gers of navigation or unavoidable ac- 
cident. Rosenwald vy. Oregon Cit 
Transp. Co., 84 Or. 15, 163 P 831, 164 
P 189. (8) To show that the master 
was not negligent in stranding the 
vessel on a dark, snowy evening. Mc- 
Arthur v. Sears, 21 Wend. (N. Y.) 
190. (4) To show a uniform usage, 
limiting the ordinary liability of de- 
fendant. Farmers’, etce., Bank vy. 
Champlain Transp. Co., 16 Vt. 52, 42 
AmD 491. 


_[b] Violence of storm.—In an ac- 
tion for damage to goods occasioned 
by a storm, evidence that other ves- 
sels driven into a port by the same 
storm were staunch and strong as 
any employed in the trade was com- 


admissibility?! or inadmissibility” 
idence on matters in issue, such as with respect to 


[§§ 816-817 


the negligence of the ecarrier.18 


[§ 817] (2) Admissibility. The rules governing 
the admissibility of evidence in actions generally,’® 
and particularly in similar actions against other 
carriers,2° apply in an action for loss of, or injury 
to, goods by carriers by water, with respect to the 


2 


2 of particular ev- 


petent to show the violence of the 


storm. Reed v. Dick, 8 Watts (Pa.) 
479. 
{[c] Authority of agent.—Rinta- 


maki v. Cunard SS. Co., 205 Mass. 115, 
91 NE 220. 


[d] Declarations of crew when 
they were paying out the cable are 
admissible as to its soundness. Reed 
v. Dick, 8 Watts (Pa.) 479. 


22. [a] Evidence held inadmissi- 
ble.—(1) That plaintiff had refused 
to make compensation for loss. Dean 
Vv. Swoop; 27 Binn: (Pan) 25 952) ain 
an action for a loss by the bursting of 
the boiler of a steamboat during a 
race, evidence of the good condition 
of the boiler and of the exercise of all 
possible care. Agnew v. The Contra 
Costa, 27 Cal. 425, 87 AmD”87. *(C3) 
Changes in the general conduct of its 
business by the carrier after fire. 


Pow Kee v. Wilder SS. Co., 9 Hawaii 


57. (4) In an action for the value 
of cargo, condemned and sold with- 
out notice to the shippers, evidence 
of notices subsequent to the loss, and 
that full freight had been paid on 
other cargo taken from the stranded 
vessel and reshipped at the cost of 
the owners on another vessel, is ir- 
relevant. Richardson vy. Young, 38 
Payx,169.. (56), In an. action), against 
a navigation carrier for failure to 
transport ties, evidence of extent of 
the tie traffic, or number of men em- 
ployed on the river between given 
points in that enterprise, or business, 
is immaterial, when it is not shown 
how such facts affected the implied 
contract relation between the parties. 
Tennessee River Nav. Co. v. Walls, 
209 Ala. 320, 96 S 266. (6) Where, 
in an action for the loss of oiled 
clothing in a storm, defendant proves 
a well defined, uniform, and universal 
custom to treat such clothing as in- 
flammable and to carry it on deck, evi- 
dence offered by plaintiff. that oiled 
clothing made by it was difficult to 


ignite and when ignited did not burst -~ 


into flames is immaterial. A. J. Tow- 
er Co. v. Southern Pac. Co., 195 Mass. 
157, 80 NE 809. 


[b] Protest of master of vessel, 
narrating the bad weather he has met 
with on the voyage, cannot be re- 
ceived as evidence for himself or his 
owners. Merriman vy. The May Queen, 
17 F. Cas. No. 9,481, Newb. Adm. 464. 


[c] Revocation of pilot’s license. 
—In an action against a steamboat 
for the loss of goods in transporta- 
tion, evidence that the license of the 
pilot in charge has been revoked since 
the happening of the accident is in- 
admissible, when it does not appear 
that such revocation bore any rela- 
tion to the accident. Costigan vy. 
Michael Transp. Co., 33 Mo. A. 269. 


{d] Evidence of communication to 
carrier by its agents.—Transmarine 
Corp. v. Levitt, 25 F. (2d) 275. 


[e] As to spontaneous combustion. 
—Bank Line v. Porter, 25 F. (2d) 843 
[aff 17 F. (2d) 518, and certiorari den 
ee USGS) 1623," (49 SCta25.079 aiuweds 


(f] 


Deviation.—The Pelotas, f 
@d) 571. ity 


$$ $$ $$, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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improper loading or stowage,?* the carrier’s liability 
as warehouseman,?* and with respect to the admis- 
sibility of copies of the bill of lading.2® Parol ev- 
idence of an agreement that goods shipped under a 
clean bill of lading should be earried on deck is 
inadmissible in a libel for injury to cargo,2® but 
may be received to show a supplemental agreement 
for a particular mode of storage under deck.27. The 
contemplated voyage at the time of shipment may 
be shown by extrinsic evidence,?® such as by the 
carrier’s advertisements.2® Where defendant denies 
it was the carrier, and evidence is offered which 
shows that the contract of carriage was entered into 
by plaintiff with general agents of defendant, a bill 
of lading issued by such agents and which they 
were authorized to sign is admissible in evidence.®°? 


Custom and Usage.*! Parol evidence is admissible 
of a custom or usage as to the meaning of the words 
“dangers of the river” as used in a bill of lading 
for transportation of goods by inland navigation,” 
such as to show that by custom and usage they in- 
clude dangers by fire occurring without fault or 
negligence of the carrier,** or casualties other than 
those arising from the element of water;*4 except 
where the custom or usage is ‘contrary to law and 
in contravention of public poliey,*® and parol evi- 
dence therefore is not admissible to show that, by 
a custom existing on a particular river, flatboat men 
were not responsible for a loss caused by dangers of 
the river, although the bill of lading contained no 
such exception.*® Evidence that it was usual and 


172; 


23. The Koranna, 214 Fed. 
138 


Donaldson v. J. W-.. Perry Co., 
Fed. 643, 71 CCA 93. 


24. Camden Woolen Co. v. Eastern 
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claiming to be familiar with 
usages of the Mississippi is not ad- 
missible to show that the exception 
in a bill of lading of a steamboat en 
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customary for one boat on a voyage to stop and aid 
another boat in distress is competent to show that 
such act is not a deviation, where the loss occurred 


by the sinking of the boat after such aid was ren- 
dered.?7 


_ On question of seaworthiness at the time of sail- 
ing, evidence of the condition and performance and 
mechanical equipment of the vessel during the sub- 
sequent voyage may be considered.*& So, also, in 
determining whether or not the construction of a 
vessel rendered her unseaworthy, it is proper to con- 
sider evidence of the usual custom of shipowners 
and the usual method of construction of ships and 
their applianees,*® but such evidence should be con- 
sidered in the light of what would appear to be the 
prudent method of construction,‘® and may be re- 
jected entirely where the construction is obviously 
defective.41 


Vessel’s log book.*? A vessel’s log is competent 
evidence against her in an action for damages to 
cargo.** 


Insurance. Evidence that the cargo owner had 
received from insurer the amount for which the goods 
had been insured is irrelevant in an action for their 
loss.44 


[§ 818] (3) Weight and Sufficiency. The general 
rules governing the weight and sufficiency of evi- 
dence*® apply in an action against a carrier by wa- 
ter for loss of, or injury to, goods in respect of the 
weight and _ sufficiency,*® or insufficiency of the 


the 44. Nimick v. Holmes, 25 Pa. 366, 


64 AmD 710. 
Cross references: 
Carrier’s right.to benefit of insurance 


SS. Lines, 8 F. (2d) 162. 

25. The Arpillao, 270 Fed. 426 [rev 
241 Fed. 282, and certiorari den sub 
nom. Jose Tayas’ Sons Co. v. Pom- 
peian Co., 255 U. S. 574, 41 SCt 377, 65 
eds 79'S. I. 

Copy as secondary to original writ- 
ing in general see Evidence §§ 1305-— 
1314. 

26. 
No. 13,313, 2 Sawy. 15 
651, 21 L. ed. 719]. 

Parol evidence as to bills of lading 
in general sée Evidence § 1466. 

Proof of agreement to carry on deck 
in general see supra § 747. 

O77 -The=Star of Hope; 22° BF Cas. 
No. 13,313, 2 Sawy. 15 [aff 17 Wall. 
651, 21 L. ed. 719]. 

28. General Hide, etc., Corp. v. U. 
S., 24 F. (2d) 736. 


The Star of Hope, 22 EF. Cas. 
{aff 17 Wall. 


29. General: Hide, etc., Corp. v. U. 
S., supra. 
30. Patent Vulcanite Roofing Co. 


v. Transoceanica Societa Italiana di 
Navigazione, 32 F. (2d) 213 [certiorari 
den 280 U. S. 574 mem, 50 SCt 30 mem, 
74 L. ed. 626 mem]. 


31. Evidence of usage as to bills 
of lading and shipping contracts in 
general see Customs and Usages § 74. 


32. Gordon v. Little, 8 Serg. & R. 
(Pa.) 533, 11 AmD 632, 


83. McClure v. Cox, 32 Ala. 617, 
70 AmD 552; Hibler v. McCartney, 31 
Ala. 501; Ezell v. English, 6 Port. 
(Ala.) 311; Sampson v. Gazzam, 6 
Port. (Ala.) 123, 30 AmD 578. But 
see Garrison v. Memphis Ins. Co., 19 
How. (U. S.) 312, 15 L. ed. 656 (hold- 
ing that the testimony of a witness 


that river of ‘perils of the river’ is 
generally understood to include fire). 

34. Sampson v. Gazzam, 6 Port. 
(Ala.) 123, 132, 30 AmD 578; Gordon 
v. Little, 8 Serge. & R. (Pa.) 533, 551, 
11 AmD 632. 


35. Boon vy. Steamboat Belfast, 40 
Ala. 184, 88 AmD 761. 


[a] Illustrations.—(1) Parol evi- 
dence cannot be received to show a 
custom among persons engaged in 
navigating the river, which exempts 
the owners of the boat from liability 
for a loss caused by the forcible and 
illegal seizure of the boat by a body 
of armed men, without fault or neg- 
lect on the part of the officers or 
crew. Boon vy. Steamboat Belfast, 40 
Ala. 184, 88 AmD 761. (2) Evidence 
of a custom to carry torchlights at 
night on board steamboats cannot be 
received to affect the liability of the 
owners for a loss by fire by_the neg- 
ligent use of such lights. MHibler v. 
McCartney, 31 Ala. 501. 


36. Boon vy. Steamboat Belfast, 40 
Ala. 184, 88 AmD 761 [overr Steele v. 
McTyer, 31 Ala. 667, 70 AmD 516]. 


37. Walsh v. Homer, 10 Mo. 6, 45 
AmD 342. 


38. The Oritani, 40 F. (2d) 522. 
39: ‘The. Indrapura, 190. Hed, 71d; 
112" CCA) 351. [aff 178. Red. 591); The 


Titania, 19 Fed. 101. 

40. The Indrapura, 190 Fed. 711, 
112 CCA 351 [aff 178 Fed. 591]. 

41. The Indrapura, supra. 

42. As evidence generally see Evi- 
dence § 1104. 


43. The Waalhaven, 36 F. (2d) 706 
[certiorari den 281 U. S. 747 mem, 50 
Sct 352 mem, 74 L. ed. 1159 mem]. 


in general see Carriers §§ 835, 836. 
Insurance as: 

eeayie right to sue see supra § 

Defense see supra § 800. 

45. See Carriers § 600; 
§§ 1730-1806. 

Weight and sufficiency of evidence 
in admiralty see Admiralty § 255. 


46. The Fredensborg, 39 F. (2d) 
937; Amerlux Steel Corp. v. Johnson 
Line, 33 F. (2d) 70; Pendle & Rivet, 
Ltd. v. Ellerman Lines, Ltd., 33 Com. 


Evidence 


Cas. 70. 
[a] Evidence held sufficient to 
show: (1) Authority of shipping 


agents to act for ship in respect of 
cargo received. National Carbon Co. 
v. Alaska SS. Co., 251 Fed. 222, 1638 
CCA 378 [certiorari den 248 U. S. 573, 
39 SCt 11, 63 L. ed. 427]; Rintamaki v. 
Cunard SS. Co., 205 Mass. 115, 91 NE 
220. (2) Contamination of oil trans- 
ported. Philippine Refining Corp v. 
U. S., 33 F. (2d) 974. (3) Implied 
warranty of seaworthiness. The 
Patria, 118 Fed. 109; Ceballos v. The 
Warren Adams, 74 Fed. 413, 20 CCA 
486. (4) That damage was due 
to water pumped on lighter by steam- 
er, and that there was no fault on part 
of railroad company, in action against 
railroad company and steamship for 
injuries to cotton on lighter about to 
be loaded on steamship. Johnstone 'v. 
Furness, ete., Co., 172 Fed. 1016 [aff 
179 Fed. 1019, 102 CCA 664]. (5) In- 
termingling of goods through vessel’s 
negligence. The Cardiganshire, 9 F. 
(2d) 416. (6) Liability of deliver- 
ing carrier for damage to cargo, re- 
ceipted for by preceding carrier in 
good condition, in absence of any ef- 
fective exemption in through bill of 
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evidence*? on questions in issue, such as the rule that 
a particular issue must be established by clear and 
These rules apply on the ques- 
tion of the right or authority to sue for the loss or 


convineing proof.*® 


SHIPPING 


injury,*® the condition of the goods when delivered 


lading or proof of injury by preceding 
carrier. Kuhnhold v. Netherlands- 
American Steam Nav. Co., 264 Fed. 320. 
(7) Proper communication with the 
shipper before sale of cargo. Astsrup 
v. Lewy, 19 Fed. 536. (8) Shortage 
in delivery by carrier. The Muske- 
gon, 10 F. (2d) 817. (9) Sufficient 
acknowledgment of receipt of goods 
to show. liability as carrier had be- 
gun. Luckenbach SS. Co. v. Ameri- 
can Mills Co., 24 F. (2d) 704 [rev 
20 F. (2d) 217]. (10) That amount 
or quantity of shipment claimed was 
actually delivered for transportation. 
Sunny Point Packing Co. v. Alaska 
SS. Co., 1145 Wash. 81, 196 P 642. (11) 
That respondent, without legal ex- 
cuse, breached contract to deliver 
merchandise. Liebes v. Klengenberg, 
23 F. (2a) 611 [certiorari den 277 U. 
S. 596, 48 SCt 559, 72 L. ed. 1006]. (12) 
That sinking of lighter was caused by 
blow received from unknown vessel in 
collision with her, or from swells 
causing her to collide with vessel or 
wharf _alongside. National Bd. of 
Marine Underwriters v. Bowring, 148 
Fed. 1010. 


{b] Defendant as carrier.—Patent 
Vulecanite Roofing Co. v. Transocean- 
ica Societa Italiana Di Navigazione, 
32 F. (2d) 2138 [certiorari den 280 
U. S. 574 mem, 50 SCt 30 mem, 74 L. 
ed. 626 mem]. 


‘[e] Damage from sea water.—The 
Dondo, 287 Fed. 239. 


{d] Consultation with officers on 
board may be shown by the carrier 
and their opinions then expressed, to 
be proved by them, if accessible, with 
respect to the condition of the boat 
and probable means of relief, but only 
to show that the jettison was de- 
liberately made, and in reference to 
the actual circumstances of the case, 
as understood by those best acquaint- 
ed with them. But these opinions are 
not conclusive as to the necessity of 
the jettison. Bentley v. Bustard, 16 
B. Mon. (Ky.) 643, 68 AmD 561. 


47. Robert A. Munroe Co. v. Chesa- 
peake Lighterage, etc., Co., 283 Fed. 
526; The Manitou, 127 Fed. 554, 63 
CCA 109 [aff 116 Fed. 60]. 


[a] Evidence held insufficient to 
show: (1) Abandonment of contract 
of- carriage. The Tourist, 16 F. (2d) 
154. (2) Damage to cargo by petro- 
leum. The Venner, 27 Fed. 523. (3) 


Incorrectness of bill of lading as to 
quantity. The John Twohy, 279 Fed. 
343. (4) That respondent author- 
ized another steamship line to enter 
into contracts of shipment in its be- 
Half Wital .v.9 Kerr;,, 297. Bed: -959 
[certiorari den 265 U. S. 592, 44 SCt 
637, 68 L. ed. 1196]. (5) That dam- 
age resulted from improper or insuffi- 
cient barrels or from storms encoun- 
tered by the vessel. The Wimbledon, 
286 Fed. 935. Liability of vessel for: 
(6) Loss of rubber which fell into 
sea while being loaded from lighter 
furnished by the shipper. The Sia- 
mese Prince, .218 Fed. 865. C7) 
Freight placed on a steamboat land- 
ing and carried away by an unusual 
freshet on ground that company failed 
to stop for freight according to cus- 
tom on its first trip. Gulf Coast 
Transp. Co. v. Howell, 67 Fla. 508, 65 
S 661. (8) That the full quantity 
received on board was not delivered. 
The Charles Tiberghien, 147 Fed. 307; 


The Patria, 118 Fed. 109. (9) That 
damage to cargo of barge was because 
of tug’s inadequacy for tow. Davison 
Chemical Co. v. Eastern Transp. Co., 
30 F. (2d) 860 [aff 30 F. (2d) 862]. 


48. The Rosalia, 264 Fed. 285; Tal- 
bot v. Wakeman, 23—E. Cas> No. 
USS epsaleels 

[a] Thus the defense that the loss 


of cargo arose partly from a necessary 
jettison on account of perils of the 
sea and partly from a sale for neces- 
saries must be established by clear 
and conclusive proof. Talbot v. 
Wakeman, 23 F. Cas. No. 13,731a. 


{[b] Unusual claim.—The claim 
that a hatch covering or temporary 
bulkhead gave way, damaging the 
cargo, through the unexpected force 
of expected rough weather, where the 
rest of the ship was substantially un- 
injured, is one of those unusual 
claims, which ought to be sustained 
by evidence correspondingly convinc- 
ing. The Rosalia, 264 Fed. 285. 


Clear and convincing proof gen- 
erally see Evidence §§ 1759, 1760. 


49. [a] Evidence held insufficient 
to show: (1) Prima facie right of 
charterer to bring suit for nondeliv- 
ery of cargo in accordance with bill 
of lading. The Fredensbro, 38 F. (2d) 
501. (2) Right of libelant to recov- 
er for a cargo lost, where the evi- 
dence shows that he had possession 
of the goods with the right to sell and 
collect the proceeds. Sanbern  v. 
Wright, etc., Lighterage Co., 171 Fed. 
449 [aff 179 Fed. 1021, 102 CCA 666]. 


[b] Evidence held insufficient.— 
A flour importer’s testimony that the 
party, to whom ‘‘nmy firm” had sold 
part of the flour consigned to the 
shipper’s order by a bill of lading 
indorsed to another before the vessel 
arrived at the port of discharge, re- 
fused delivery because of damage 
thereto does not justify an inference 
that the shipper was suing for dam- 
age with the indorsee’s approval, 
where such witness does not state the 
name of his firm. Aunt Jemima Mills 
Co. v. Lloyd Royal Belge, 34 F. (2d) 
120 [rev 28 F. (2d) 398]. 


50. [a] Evidence held sufficient 
to show: (1) Fruit shipment in good 
condition when placed on ship and 
damaged when delivered. The Vest- 
Lis), (3 Sauh (2d) 1992 C2 eh apo 
tatoes, when delivered to the ship, 
were in sound condition, and not fro- 
zen. The Lake Fabyan, 283 Fed. 771. 
(3) That contents of cases were in- 
tact when delivered to steamship. 
Price v. Shawmut SS. Co., 212 App. 
Div. (ble 20%. IN YS a30584(4)e that 
steamship company had no knowledge 
of frozen condition of goods trans- 
ported by “it? Mallory" SSy “Co. ev 
Walker-Smith Co., (Tex. Commn. A.) 
ayy teal 535 [rev (Civ. A.) 285 SW 


_[b] Admission.—(1) An  admis- 
sion in a bill of lading that the par- 
ticular goods were received in appar- 
ent good order and condition creates 
only prima facie proof that the goods, 
so far as visible, were not damaged 
(see supra § 808), (2) and is not 
proof that they were inherently 
sound (The Bencleuch, 10 F. (2d) 49 
[mod 34 F. (2d) 824]). 


51. See cases infra this note. 
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to the earrier,®° the receipt of the goods on board 
the vessel,>! and on the question of the loss or dam- 
ages occurring on the voyage on board the vessel,°* 
such as by negligent management or navigation, 


53) 


[a] Receipt on board.—(i? On 
the issue whether the goods claimed 
to have been shipped in a_ foreign 
port, but which were not delivered 
by the carrier, were in fact received 
on board, the act of the ship’s officers, 
whose customary duty it is to eheck 
off merchandise received aboard in 
tallying off goods coming aboard the 
ship, in the usual way, is evidence of 
great importance. Kelley v. Cunard 
SS. Co., 120 Fed. 536 [rev on other 
grounds 126 Fed. 610, 61 CCA 532]. 
(2) On the question of short deliv- 
ery: or loss of goods, in the absence 
of evidence to the contrary, the bill 
of lading, as checked by the mate’s 
receipt and tallymen’s books, is suffi- 
cient evidence that the missing goods 
had been on board the vessel. Smith 
v. Bedouin Steam Nav. Co., [1896] 
Nant OR eir( he (Soy aa fy TERE 


52.- [a] Evidence held sufficient 
to show: (1) Damage on board by 
leakage of sea water. McKinlay v. 
Morrish, 21 How. (U. S.) 343, 16 L. 
ed. 100; The William Power, 131 Fed. 
136. (2) That rubber was damaged 
on voyage. Stiles v. Ocean SS. Co., 
34 EH. (2d) 62%. (3) “That injury, to 
shipment of dates, by water, was sus- 
tained before they were loaded on 
ship. Higgins v. Anglo-Algerian SS. 
Co., 242 Fed. 568 [rev on other 
grounds 248 Fed. 386, 160 CCA 396]. 
(4) That damage to cargo of sugar, 
by caking of sugar in some of 
sacks, was not due to negligence of 
ship, but to exposure of sacks to mois- 
ture from one to three days on barges 
before loading by libelant. The Lyra, 
255 Fed. 667, 167 CCA 43. 


[b] Evidence held insufficient to 
show: (1) That goods were dam- 
aged while on board the vessel. The 
George Heaton, 20 Fed. 323; The 
Adriatic, 1 F. Cas. No. 90, 16 Blatchf. 
424. (2) Damage to lumber going 
Overboard from lighter. Sizer v. 
Chiarello, 32 F. (2d) 333. 


[ce] Certificates signed by customs 
officers to the effect that the goods 
were lost in transit, standing alone, 
are not sufficient evidence to show 
that the loss occurred in transit. 
Cordoba vy. Castle, 18 Philippine 317. 


[d] Breakage.—Inferences arising 
from the failure to produce to con- 
Signees the remains of casks broken 
in transit are overcome by explicit 
testimony that the casks were re- 
ceived and well stored, and were 
broken by heavy weather. Beach vy. 
The America, 59 Fed. 787. 


[e] Damage to skins.—The Dondo, 
287 Fed. 239. 


53. [a]; Evidence held sufficient to 
show: (1)_ Negligence in naviga- 
tion. The Oritani, 40 F. (2d) 5225 


Costigan v. Michael Transp. Co., 33 
Mo. A. 269 [aff 38 Mo. A. 219}. (2) 
Negligence in putting to sea, with 
small vessel, in spite of approaching 
hurricane, of which master knew, or 
should have known, before Sailing. 
Texas, etc., SS. Co. v. Parker, 263 Fed. 
864 [certiorari den 253 U.S. 488, 40 
SCt 485, 64 L. ed. 1026]. (3) Gross 
negligence in navigation of vessel in 
dense fog, as result of which she 
ran aground and was delayed for con- 
siderable period. The Buckleigh, 3 
F. (2d) 829. (4) That accident hap- 
pened without negligence on part of 
carrier or his servants. Goodwin v. 


For later cases, developments and changes in the law see Annotations, same title and section number 


§ 818] 


or by wrongful delay®* or deviation®® of the vessel, 
or by a peril of the sea or navigation for which the 
Such rules also apply 
as to the weight and sufficiency of the evidence on 
the question of notice by the shipper, to the carrier, 
of his claim for loss or damage,** and the extent or 
amount of the loss or injury,®® and as to whether 


carrier was not responsible.°*® 


Mam pont, al 4 sll. Rep, IN iS 5494. 
(5) That handling of cargo was free 
from negligénce. The Isla de Panay, 
292 Fed. 723 [certiorari granted 263 


Wires.) 69,9 ce SCE F133 6 8ie. fed: 
512, and aff 267 U. S. 260, 45 SCt 
269, 69 L. ed. 603]. (6) That spare 


propeller was stowed and secured in 
manner judged safe by competent per- 


sons, and that loss was fairly at- 
tributable to perils of sea. The Ti- 
tania, 19) Fed. 101. —-€7)+,.That dam- 


age to cargo was caused by peril of 
sea, and not by neglect on part of 
ship. Fowler v. Bertram L. Town- 
send, 35 Fed. 797.. (8) That dam- 
age was largely due to negligent use 
Or condition of valve by which ice 
had become “steam struck,” through 
steam escaping into hold. Smith v. 
Saugerties, 44 Fed. 625. (9) That fire 
was caused by negligence of carrier. 
Hill Mfg. Co. v. Providence, etc., SS. 
Cos, 125 Mass. 29221 C10) "That 
loss of cargo from lighter, which was 
being loaded from ship, due to roll- 
ing of lighter, was not caused by its 
negligent handling or defective con- 
dition, but by some external cause 
for which it was not liable. The 
Wildenfels, 161 Fed. 864. (11) That 
loss of logs delivered at ship’s side 
was fault or negligence of ship, and 
not peril of sea. The Olga S., 25 F. 
(2d) 229 [aff 10 EF. (2d) 801]. (12) 
That loss was due to mistake or care- 
lessness of captain, without fault, 
knowledge, or privity of owners, in 
attempting to cross bar on ebb tide. 
In re Meyer, 74 Fed. 881. (13) That 
stranding of ship was caused by neg- 
ligence in managing it rather than 
dangers of navigation. Louis-Drey- 
fus v. Paterson Steamships, 43 F. (2d) 
824 [rev 35 F. (2d) 353]. 


[b] Evidence held insufficient to 
show: (1) Damage from faults or 
errors in navigation or management. 
The River Meander, 209 Fed. 931 [aff 
250 Fed. 1022]. (2) ‘Negligence on 
part of ship. The Barracouta, 39 Fed. 
288; Mallory SS. Co. v. Rachal, (Tex. 
Civ: A.) 173 SW 216. .(3) Negligence 
on part of one contracting to lighter 
lumber from steamship. ‘Sizer v. 
Chiarello, 32: F. (2d) 3338. (4) That 
breaking of water pipe on ship, which 
damaged cargo, was due to negligent 
navigation through ice field. The H. 
A. Rock, 23 F. (2d) 198. 


54 [a] Evidence held sufficient 
to show: (1) Delay caused by bois- 
terous weather, rendering navigation 
unsafe, and diligence by master of 
vessel to accomplish transportation 
as soon as conditions permitted. 
Reed, etc., Co. v. Wood, 138 Va. 187, 
120 (“Sh 874. — (2). That. damage. to 
cargo of raw hides by heat and worms 
was caused by the long continuance 
of the voyage. The Gentleman, 10 F. 
Cas. No. 5,324, Olcott 110. (3) That 
canceling of sailing of vessel was not 
caused by war or hostilities at des- 
tination, excusing performance of 
carriage contracts. Cohn v. U. S. 
Shipping Bd., 20 F. (2d) 56. 


[b] Evidence held insufficient to 
show: (1) Master’s knowledge of 
likelihood of damage to cargo from 
delay to undertake salvage service. 
Morris Beef Co. v. The Wells City, 
57 Fed. 317. (2) Such conditions: of 
war or hostilities at destination as 
would justify canceling sailing of 
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bility.®4 
Seaworthiness 


vessel. Cohn y. U. S. Shipping Bd., 
20 F. (2d) 56. 


[c] Delay by sickness and incom- 
petency of crew.—In an action against 
a vessel for damages to a cargo 
caused by delay of the vessel by rea- 
son of its having a sick and incompe- 
tent crew, the evidence of the crew 
as to their own health must control, 
in opposition to the testimony of per- 
sons experienced in the particular 
trade, as to the effect of the given 
sickness on the crew. The Gentle- 
man, 10 F. Cas. No. 5,323, 1 Blatchf. 
ee 10 F. Cas. No. 5,324, Olcott 


[ad] Delay by congestion.—FEvi- 
dence of carrier’s special efforts and 
expenditures for special facilities, 
during time of intense congestion at 
port of delivery, held to absolve it 
from damages for delay caused by 
congestion at port of delivery. Amer- 
ican Steel Co. v. Transmarine Corp., 
36 F. (2d) 246. 


55. [a] Evidence held sufficient 
to show: aby Unauthorized devia- 
tion. The Willdomino, 300 Fed. 5 


[eertiorari granted 266 U. S. 597, 45 
SCt 98, 69 L. ed. 460, certiorari dism 
sub nom. Convoy SS. Co. v. Pfizer, 
270 U. S. 641, 665, 46 SCt 205, 70 L. ed. 
iG, Ati ce lee Se LO eins Cota Ose: tol 
L. ed. 491]. (2) That ship’s agent 
did not agree to named port as first 
port of call, in action for damages 
based on deviation. Callister v. U. 
S. Shipping Bd. Merchant Fleet Corp., 


21 KF. (2d) 447. 
[b] Evidence held insufficient to 
show: (1) Deviation to such extent 


as to defeat main object of voyage. 
Western Assur. Co. v. Merchant Ma- 
rine, (B.C). [l9259" 3) DomuUR 774: 
(2) Modification of bills of lading, so 
as to permit deviation by earriers. 
Western Lumber Mfg. Co. v. U. S., 9 
BH. (2d) 1004. . 


56. [a] Evidence held sufficient 
to show: (1) That ship was sea- 
worthy, and her cargo properly 


stowed, and that jettisoning of part 
of cargo was justified, and damage to 
other cargo caused, by cyclonic storm, 
which constituted peril of sea. The 
Perry Setzer, 299 Fed. 586. (2) That 
capsizing of scow, schooner on river, 
and loss of her cargo, was due to peril 
of navigation, for which owner was 
not liable. Stern v. Fernandez, 222 
Medis42, 130 CCA, 5802, (3), That loss 
resulting from running aground of 
barges did not result from carrier’s 
negligence, but from perils of navi- 
gation. Osage Tie, etc., Co. v. Gorg- 
Murphy Timber, etc., Co., (Mo. A.) 
191 SW 1026. 


[b] Evidence held insufficient to 
show that damage to cargo from sea 
water resulted from dangers of the 
sea. The River Meander, 209 Fed. 
931 [aff 250 Fed. 1022]. 


57. [a] Evidence held sufficient 
to show: (1) That carrier was ap- 
prised of damage to cargo and of 
shipper’s intention to hold it liable 
therefor. The Commercial Guide, 24 
F. (2d) 868. (2) Failure to give no- 
tice of loss required by bill of lading. 
Bloomberg-Michael Furniture Co. v. 
Urquhart, 38 Ga. A. 304, 143 SE 789. 


[b] Evidence held insufficient to 
show that one of several libelants, 
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the cause of the loss or injury was an excepted peril 
or cause, within the meaning of the terms of the 
contract or bill of lading,®® or provisions of the 
Harter Act,®° by reason of which the carrier is en- 
titled to a limitation of, or exemption from, lia- 


or fitness for cargo. The general 


who asserted injuries to shipment of 
goods, gave detailed particulars of his 
claim as required by the bill of Jad- 
ing, but to warrant a finding that no 
such particulars were given. The 
San Guglielmo, 249 Fed. 588, 161 CCA 
514 [mod 241 Fed. 969]. 


58. [a] Evidence held sufficient 
to show: (1) Some loss of lumber 
going overboard from lighter. Sizer 
Va Chianrello. 32 be (2d) oo oem 
That apparent shortage, as shown by 
tally made at time of discharge, arose 
from fact that in many cases two 
bales were trussed together in one 
package and such packages were er- 
roneously counted as one bale. The 
Charles Tiberghien, 147 Fed. 307. 


[b] Evidence held insufficient to 
show: (1) Number of pounds of 
cotton damaged. Mallory SS. Co. v. 
Harriss-Irby Cotton Co., (Tex. Civ. 
A.) 204 SW 789. (2) Decline in 
value of nitrate between time arrival 
was due and time of actual arrival. 
The Blandon, 39 F. (2d) 933. 


[c] Amount of damages.—Where 
in a proceedings against the owners 
of a vessel to recover for goods con- 
fiscated by the authorities at a for- 
eign port by failure of the captain 
to enter the goods on his manifest, 
One witness testified to the market 
value of the goods at the port of de- 
livery, and another approximated 
their cost at the point from which 
they were shipped, this was sufficient 
to support a decree in respect of the 
amount of damages assessed. How- 
land v. Greenway, 22 How. (U. S.) 
Libs hs, MNO esa 


[ad] Amount of shortage.—(1) 
Where a ship is liable for loss in a 
cargo of coffee’ by reason of rats 
having eaten holes in the mats in 
which it was packed during the voy- 
age, the weight of the coffee when 
placed in the mats at interior planta- 
tions is sufficient prima facie to estab- 
lish the amount of the shortage. The 
Rose Innes, 122 Fed. 750. (2) But, 
where the testimony of the officers 
and crew of a steamer concurred that 
all the lumber loaded by a charterer 
was delivered at the end of the voy- 
age, a Shortage cannot be established 
by testimony on behalf of the char- 
terer as to the quantity loaded, based 
entirely on an estimate of the total 
quantity on the dock, from which the 
witnesses deducted the quantity car- 
ried by two other vessels. The Min- 
nie EK. Kelton, 109 Fed. 164, 48 CCA 
2fales 


{e] Evidence of value.—The mere 
fact of the sale of the injured goods 
at auction, without proof of the price 
they brought, is no ground for dis- 
regarding the evidence of experts as 
to their value. The Sabioncello, 21 
HACas. No. 12,199.58: Bens $0; . 


59. See supra §§ 602-736. 

60. See supra §§ 541-600. 

61. [a] Evidence held sufficient 
to show: (1) That loss or damage 


was caused by perils of sea (Davison 
Chemical Co. v. Bastern Transp. Co., 
30 EY. (2d) 862 [att 30 Ey (d)F s60Is 
The Rosalie Hull, 4 F. (2d) 985 [aff 
296 Fed. 938]; The Thessaloniki, 267 
Fed. 67 [certiorari den sub nom. P. 
Lorillard Co. v. National Steam Nav. 
@o, 254 U. S: 649" mem, “41 SCt 63 
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rules of weight and sufficiency also apply to the 
evidence as to whether the loss or damage was 


‘mem, 65 L.,ed. 457 mem]; The John 
B. Robbins, 256 Fed. 61; The Dol- 
padarn Castle, 222 Fed. 838, 138 CCA 
264 [aff 212 Fed. 565]; Williams v. 
Lamport, 131 Misc. 514, 226 NYS 511 
[rev 130 Misc. 644, 224 NYS 587], 
Feldman v. Old Dominion SS. Co., 107 
Misc. 221, 176 NYS 183), (2) vice 
inherent in goods (The Caterina Gero- 
limich, 43 F. (2d) 248; Mallory SS. 
Co. v.. Walker-Smith Co. (Tex. 
Commn. A.) 291 SW 535 [rev (Civ. 
A.) 285 SW 614]), (3) _or other ex- 
cepted cuuse (The Hog Island, 43 F. 
(2d) 243; The Asuarca, 291 Fed. 73 
[aff 291 Fed. 77]; The Arpillao, 241 
Fed. 282 [rev 270 Fed, 426 (cer- 
tiorari den sub nom. Jose Tayas’ 
Sons Co. v. Pompeian Co., 255 U. S. 
574, 41 SCt 377, 65 L. ed. 793)]), ex- 
empting the owner from liability. 
(4) Negligence rendering carrier lia- 
ble for damage to cargo from except- 
ed cause. Guldén v. Hijos de Jose 
Taya S. en C., 243 Fed. 780 [aff 252 
Fed. 577, 164 CCA 493]; Barr v. Inter- 


national Mercantile Marine Co., 29 
Fed. 26 [rev 24 F. (2d) 859]. (5) 
That compasses on vessel which 


stranded were mechanically sound. 
Miney (Oritani, ©40 H-eNG2ay 5225) 16) 
That owner used due diligence to 
make vessel Seaworthy so as to en- 
title him to ‘exemption from lia- 
bility given by Harter Act. Com- 
pagnie Maritime Francaise v. Meyer, 
QAST Wed woot, 160) CCA 639s" The Ak. 
& T. Lupton, 182 Fed. 144. (7) 
barge was ill manned at commence- 
ment of voyage and failure to exer- 
cise due diligence in that respect, de- 
feating tug owners’ right to limit lia- 
bility. In re O’Donnell, 34 F. (2d) 
925 [rev 22 EF. (2d) 410 (mod 26 EF. 
(2d) 334)]. (8) Unauthorized devi- 
ation which nullified carrier’s limita- 
tion of liability in its bills of lading. 
The Willdomino, 300 Fed. 5 [certiora- 
rr eranted =266" Us. Ss 59 45 SCtUl9s, 
69 L. ed. 460, and writ of certiorari 
dism! sub. nom. -Convoy’ "SS....Co. ow. 
Pfizer, 270 U. S. 641, 665, 46 SCt 205, 
TOW edt) 716,, and ath 2720. 'S. Ls; 
A7 SCt 261. 71 L. ed. 491). 


[b] Evidence held insufficient to 
show: (1) Damage by perils of sea 
(Pan-American Trading Co. v. Fran- 
quiz, 8 F. (2d) 500; The Leerdam, 8 
F, (2d) 295 [aff sub nom. Nederland- 
sche Amerikaansche Stoomvaart 
Maatchappij v. Mediterranean, ete., 
Traders, 17 F. (2d) 586]; The Giulia, 
218 Fed. 744, 134 CCA 422; The 
Charles J. Willard, 38 Fed. 759; Shaw 
Supply Co. v. Charles Nelson Co., 
124 Wash. 305, 214 P 19), (2) danger 
of navigation (The Rappahannock, 
184 Hed. 291, 107 CCA 74 [rev 178 
Fed. 829]), (3) or other excepted 
causes (Hodgson v. Royal Mail Steam 
Packet Co., 33 F.. (2d) 337; The Tau- 
rus, 286 Fed. 435). (4) Due diligence 
to render vessel seaworthy, so as to 
escape liability for cargo damage. 
The Ft. Gaines, 24 F. (2d) 849; The 
Cornelia, 15 F. (2d) 245; Grace v. 
Panama R. Co., 285 Fed. 718. (5) Ex- 
emption of ship from liability for 
damages to cargo of sugar by seawa- 
ter. Jamison v. New York, etc., SS. 
Co., 241 Fed. 389. (6) Exemption of 
defendant from liability for damage 
by leakage, on theory that port had 
been feloniously opened in attempt 
at theft.. Putnam v. The Manitoba, 
104 Fed. 145. (7) Negligence causing 
excepted cause. Broderick, etc., Rope 
Co. v. Luckenbach SS. Co., 139 Wash. 
444, 247 P 937. 


[ec] Stranding of vessel.—Testi- 
meny by a witness on shore that the 
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vessel.°? 


vessel stranded before she listed, so 
as to require the removal of a por- 
tion of her deck cargo, whieh would 
bring the cause of the loss of cargo 
so removed within an exception in the 
bill of lading, is not conclusive 
against the shipper, where the log 
book of the vessel and the original 
and supplemental protests made by 
the master did not mention a strand- 
ing at that time, although they did 
mention one later, and attributed the 
listing of the vessel to a leak in a 


ballast tank. The Elvaston, 279 Fed. 


935. 

62. [a] Evidence held sufficient 
to show: (1) Seaworthiness of ves- 
sel. The Hog Island, 43 F. (2d) 243; 


Duche v. Brocklebank, 40 F. (2d) 418 
[aff 35 F. (2d) 184]; The Josephine, 
37 F. (2d) 928; Louis-Dreyfus v. Pat- 
erson Steamships, 35 F. (2d) 353 [aff 
43 F. (2d) 824]; The Cornelia, 15 F. 
(2d) 245; The Rosalie Hull, 4 F. (2d) 
985 [aff 296 Fed. 938]; The Capulin, 
298 Fed. 953; The Thessaloniki, 267 
Fed. 67 [eertiorari den sub nom, P. 
Lorillard Co. v. National Steam Nay. 
Co., 254 U. S. 649 mem, 41 SCt 63 
mem, 65 L, ed. 457 mem]; In re Mey- 
er, 74 Fed. 881. (2) Unseaworthiness 
of vessel at commencement of voyage, 
as cause of loss or damage. The Elk- 
ton, 35 FE. (2d) 49; “he Cary Brick 
Co. No. 8, 34 F. (2d) 981; The Jossi- 
foglu, 32 F. (2d) 928; Bank Line v. 
Porter, 25 F. (2d) 843 [aff 17 F. (2d) 
513, and certiorari den 278 U. S. 623, 
49 SCt 25, 73 Li ed. 544]; Atlantic 
Transport Co. v. Rosenberg, 34 F. 
(2d) 843 [aff 25 F. (2d) 739]; Rosen- 
berg Co. v. Atlantic Transport Co., 25 
BY (2d) 139 Won Lockett Cory, Cun 
and Ss Coy 210 RY (2d) 291: SPorter: v- 
Bank Line, 17 F. (2d) 513 [aff 25 F. 
(2d) 843 (certiorari den 278 U.S. 623, 
49 SCt 25, 73 L. ed. 544)]; The Ara- 
kan, 11 F. (2d)-791; Palmer, etc., Co: 
Ve! UsS; OSM (2 d)a2 4s Dakrigiy,. ioith 
mar, 6 F. (2d) 141; The Rosalia, 264 
Fed. 285; Compagnie Maritime Fran- 
caise v. Meyer, 248 Fed. 881, 160 CCA 
639; Benner Line vy. Pendleton, 217 
Fed. 497, 133 CCA 349 [rev 210 Fed. 
67 (aff 246 U. S. 353, 38 SCt 330, 62 
L. ed. 770)]; The Lockport, 197 Fed. 
218; The Medea, 179 .Fed. 781, 103 
CCA 273 [rev 173 Fed. 498] (by im- 
proper stowage); The Lillie Hamil- 
ton, 18 Fed. 327. (3) Liability of ship 
for damage to cargo from sea water 
on the ground of failure to show that 
she was seaworthy at commencement 
of voyage. The Citta di Palermo, 226 
Fed. 522 [aff 226 Fed. 529, 141 CCA 
285]. (4) That vessel was unsea- 
worthy when voyage began, and that 
fact could have been discovered by 
reasonable inspection. Kokusai Kisen 
Kabushiki Kaisha v. Texas Gubf Sul- 
phur. Co., 33 F. (2d) .232 [aff sub nom. 
The Etna Maru, 20 F. (2d) 143, and 
certiorari den 280 U. S. 603 mem, 50 
SCt 85 mem, 74 L. ed. 648 mem]. (5) 
That damage to cargo from sea wa- 
ter in bridge deck space was caused 
by scuppers not being -in proper con- 
dition to carry off water, allowing it 
to rise above dunnage. The Cornelia, 
15 F. (2d) 245. (6) That injury was 
due to defective material and calk- 
ing of decks, and not to perils of seas. 
The Compta, 6 F. Cas. No. 3,069, 4 
Sawy. 375. (7) That vessel was un- 
seaworthy and not in good condition 
for carriage of such cargo, owing to 
her defective decks and careless 
handling of pump during her de- 
tention, by reason of which water 
leaked through into hold. 
don Campbell, 141 Fed. 435. (8) That 
damage to eargo resulted from de- 
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caused by the unseaworthiness or unfitness of the 
Evidence that a vessel carrying an un- 


fective condition of hatch coverings, 
which rendered vessel unseaworthy, 
having in view the nature of cargo, 
time of year, and weather fairly to be 
anticipated. The C. W. Hlphicke, 117 
Fed. 279 [aff 122 Fed. 439, 58 CCA 
421]. (9) That damage by water to 
cargo of cement carried between 
decks was due to defective condition 
of calking which rendered vessel un- 
seaworthy with reference to partic- 
ular cargo. The Nellie Floyd, 116 
Fed. 80 [aff 122 Fed. 617, 60 CCA 377]. 
(10) That tank in which cocoanut oil 
was shipped was not liquid-tight. 
The City of Dunkirk, 10 F. (2d) 609. 
(11) That oil-burning ship not re- 
paired as recommended by survey and 
containing leaky tank after arriving 
home was unseaworthy at beginning 
of voyage authorizing recovery for 
damage by leaking oil. The Elkton, 
35 F. (2d) 49. (12) That unseaworthi- 
ness of steamer under charter in sail- 
ing on voyage with cargo with insuf- 
ficient coal was due to fault of mas- 
ter, who concealed fact from char- 
terer, for which fault owner was re- 
sponsible and liable over to charterer 
for amount recovered against it by 
cargo owners and their insurers—for 
losses resulting from such _ unsea- 
worthiness. British, ete., Foreign 
Mar. Ins. Co. v. Kilgour SS. Co., 184 
Fed. 174. (13) That repairs made to 
steering gear were not those which 
should have been made in exercise of 
reasonable care, after disclosures and 
recommendations made in survey. 
The Turret Crown, 297 Fed. 766 [rev 
282 Fed. 354, and certiorari den sub 
nom. Commonwealth SS. Co, v. Pat- 
ent Vulcanite Roofing Co., 264 U. S. 
591, 44 SCt 403, 68 L. ed. 865]. (14) 
That damages to double bottom tanks 
of vessel in which its fuel oil was 
stored, and which caused its return 
to port, were due to added strain re- 
sulting from its defective steering 


gear. The Turret Crown, supra. 
[b] Evidence held insufficient to 
show: (1) Seaworthiness of vessel. 


Wessel, etc., Co. v. Charleston Light- 
erage seteysGCo., 25 cr eid) m2 6 pine 
River Meander, 209 Fed. 931 [aff 250 
Fed. 1022]. (2) Unseaworthiness of 
vessel. The Milwaukee Bridge, 15 F. 
(2d) 249 [aff 26 F.. (2d) 327]; The 
John B. Robbins, 256 Fed. 61. (3) 
Damage to goods by unseaworthiness 
of ship, bad stowage, want of proper 
dunnage, negligence, and improper 
conduct of master and crew. The 
Tjomo, 115 Fed. 919; E. Lobe Co. v. 
The Guy C. Goss, 53 Fed. 839. (4) 
Negligence in calking and unsea- 
worthiness in that respect when ship 
sailed. The Thomas Melville, 31 Fed. 
486. (5) Notice of leaking fuel tank 
before damage to cargo by oil leaking 
through rivet hole. Dupont de Nem- 
ours v. American Hawaiian SS. Co., 
41 F. (2d) 226. (6) That sinking of 
lighter at her pier was due to un- 
seaworthiness. National Bd. of Ma- 
rine Underwriters v. Bowring, 148 
Fed. 1010. (7) That defect in vessel, 
leaks in shaft alley, developed during 
voyage. Newhall v. U. S., 8 F. (2a), 
422. (8) Sufficient inspection of ship 
before sailing to determine seaworth- 
iness;  “ThenE AL pRock, 23 Svea 
198. (9) That stop cock of siphon 
used to discharge water from bilge 
outboard end of which was under wa- 
ter at certain drafts, was closed be- 
fore and at time vessel started on 
voyage (The Viking, 271 Fed. 801), 
(10) or that inaccessibility of such 
stop cock was not proximate cause of 
sinking of vessel (The Viking, supra). 


[c] That ship was damaged in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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usually large cargo of particular goods began leak- 
ing during the voyage without encountering any 
unusual seas leads to the conclusion that the vessel 
was unseaworthy for the transportation of that car- 
go before the voyage eommenced;** but the fact 
that a boat passed official and other inspections is 
not conclusive of the fact of seaworthiness;°* nor 
does the fact that extensive repairs are made to a 
vessel after a voyage warrant an inference that dam- 
age to cargo on such voyage was due to unseaworthi- 
ness, where the repairs were not made to correct 
defects which could have caused the damage.*® EHy- 
idence of previous good condition of vessel sinking 
without apparent reason is of some probative value, 
but will not alone rebut a presumption of unsea- 


only one place is a suspicious circum- 
stance, indicating unseaworthiness, 
rather than damage from peril of 
sea. The Arakan, 11 F: (2d) 791; 
Newhall v. U. S., 8 F. (2d) 422. 


63. Grace v. Panama R. Co., 285 
Fed. 718. 
GAL ees a Vellnin ce ale eda, mS Odi 


Mallory SS. Co. v. G. A. Bahn Dia- 
pond, €te., ‘Co: (hex. Civ. A.).154 SW 
282. 


[a] Certificate of seaworthiness 
of a vessel issued by the authorities 
is not conclusive evidence thereof in 
a sShipper’s action for injuries to a 
shipment due to a leak in the vessel. 
Mallory SS. Co. v. G A. Bahn Dia- 
mond, etc., Co., (Tex. Civ. A.) 154 SW 
282. 

65. The Goyaz, 3 F. (2d) 553 [aff 
281 F. 259, and certiorari den 267 U. 
S. 594, 45 SCt 230, 69 L. ed. 804]. 


66. S. C. Loveland Co. v. Bethle- 
hem Steel Co., 33 F. (2d) 655. 


67. The Longfellow, 104 Fed. 360, 
45 CCA 379. 


68. The Zulia, 235 Fed. 433. 


[a] Evidence held sufficient to 
show: (1) Negligence in leaving 
hatch open during rain while loading. 
The Good Hope, 197 Fed. 149, 116 CCA 
573 [aff 190 Fed. 597]. (2) Liability 
of owners of vessel for damage to 
eargo of cotton on ground that part 
of it was loaded in rain, and that 
other bales were wet when loaded. 
Insurance Co. of North America v. 
Leyland, 191 Fed. 161, 111 CCA 641 
[rev 171 Fed. 524]. (3) That capsiz- 
ing of scow while being loaded was 
due to negligent loading and trim- 
ming, for which ship was _ responsi- 
ble. The Randwyk, 226 Fed. 724, 141 
CCA 480 [aff 220 Fed. 383]. (4) That 
capsizing of barge and spilling of 
steel rolls into river was caused by 
negligence of barge captain supervis- 
ing loading. San Rafael Freight, etc., 
Co. v. Columbia Steel Corp., 33 F. 
(2a) 895. (5) That loss of deck car- 
go resulted solely from improperly 
loading under master’s direction. The 
Nidarholm, 26 F. (2d) 92. 


[b] Evidence held insufficient to 
show that damage to cargo of barge 
was result of vessel’s being too heavi- 
ly laden. Davison Chemical Co. v. 
Eastern Transp. Co., 30 F. (2d) 860 
[aff 30 F. (2d) 862]. 


69. [a] Evidence held sufficient to 
show: (1) Negligent or improper 
stowage as cause of loss or damage. 
The Matilde Peirce, 32 F. (2d) 688 
[rev 29 F.. (2d) 794] (cherries); The 
Orion, 290 Fed. 379 (olives); The Lake 
Fabyan, 283 Fed. 771 (potatoes); The 
Tamba Maru, 274 Fed. 696 (eggs); 
The Korea Maru, 274 Fed. 509 (cocoa- 
nut oil); The Arpillao, 270 Fed, 426 
[rev 241 Fed. 282 and certiorari den 
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chinery.°®? 


Jose Tayas’ Sons Co. v. Pompeian 
Coy .255 U.S. 574, 41 1SCt377, 165 Tu: 
ed. 793] (olive oil); The Aki Maru, 
255 Fed. 721, 167 CCA 67 (eggs); Cor- 
sar v. J. D. Spreckels, etc., Co., 141 
Fed. 260, 72 CCA 378; Lazarus v. Bar- 
ber, 124 Fed. 1007 [aff 136 Fed. 534, 
69 CCA 310]; Honolulu Rapid Transit, 
etc., Co. v. American-Hawaiian SS. 
Co., 3 Hawaii Fed. 11 (plate glass). 
(2) Proper stowage. The Hog Island, 
43 F. (2d) 243 (chestnuts); The Fre- 
densborg, 39 F. (2d) 937 (potatoes); 
Callister! va U.S) sShipping, = Bat 
Merchant Fleet Corp., 21 F. (2d) .447 
(apples); The Bencleuch, 10 F. (2d) 
49 [mod 3 F. (2d) 824] (lemons); The 
Isla de Panay, 292 Fed. 723 [certiorari 
granted 263 U. S. 697, 44 SCt 133, 68 
L. ed. 512, and aff 267 U. S. 260, 45 
SCt 269, 69 L. ed. 603] (olives). (3) 
That damage to cargo of bleaching 


powder was not result of negligent 
stowage. The Rangoon, Maru, 27 F. 
(2d) 722. (4) That vessel was prop- 


erly equipped with dunnage. The Ro- 
salie Hull, 296 Fed. 938 [aff 4 F. (2d) 
985]. (5) That wool was injured by 
being stored with wet wool on the 
lighter or steamer that carried it to 
its destination, and not by being neg- 
ligently stored while waiting termina] 
transportation. Sanbern v. Panama 
R. Co:5 205. Fed) 348, 1238. CCA 423. 
(6) That shippers’ supervision of, and 
erroneous direction for, loading and 
stowing of cargo of bananas was di- 
rect and proximate cause of loss of 
bananas by deterioration during 
transportation. The Mazatlan, 287 
Fed. 873 [certiorari den 263 U.S. 701, 
AAS SOT OOS: May eds sols Ga) ek hae 
damage was result of insufficient or 


defective coverings on _ packages. 
Doherr v. Houston, 128 Fed. 594, 64 
CCA 102 [aff,123 Fed: 334]: (8) That 


method of stowage was known to, 
and acquiesced in by, owner, thus 
taking case out of fire statute, in 
libel for damages from fire which 
broke out from spontaneous combus- 
tion as result of improper stowage. 
Williams SS. Co. v. Wilbur, 9 F. (2d) 
622 [aff sub nom. The Willfaro, 9 F. 
(2d) 940 and certiorari den 271 U.S. 
666, 46 SCt 482, 70 L. ed. 1140]. 


[b] Evidence held insufficient to 
show: (1) Negligent or improper 
stowage as cause of loss or dam- 
age. McKinlay v. Morrish, 21 How. 
(Ue S2) 355,06. bed. <1:00;, Khe Wlonr- 
inda, 31 F. (2d) 262 [rev 22 F. (2d) 
159, and certiorari den 279 U. S. 874, 
49 SCt 514, 73 L. ed. 1009] (onions) ; 
The Buckleigh, 31 F. (2d) 241 [mod 
3 F. (2d) 829, and certiorari den 280 
U. S. 564, 50 SCt 25, 74 L. ed. 618]; 
The Orion, 290 Fed. 379 (sulphur oil); 
The John B. Robbins, 256 Fed. 61; 
The Dolbadarn Castle, 222 Fed. 838, 
138 CCA 264 [aff 212 Fed, 5651: The 
Koranna, 214 Fed. 172; The Sao 
Paulo, 207 Fed. 51, 124 CCA 611 (bra- 
zil nuts); The Oceana, 171 Fed. 172 
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Where all the direct evidence is to 
the effect that the vessel was seaworthy when she 
entered on her voyage, the fact that a short time 
before she had met with accidents, in one of which 
she was slightly injured, does not give rise to an 
inference that her seaworthiness was thereby im- 
paired, where there is no affirmative evidence that 
she was in fact injured thereby in her hull or ma- 


Loading, stowage, care, and discharge of cargo. 
The general rules also apply in determining the 
weight and sufficiency of the evidence in respect of 
loss or injury caused to cargo in improperly load- 
ing,®* stowing,®® providing proper ventilation,*° pro- 
tecting and caring for,’! and in discharging the 


(cocoanut oil). (2) That damage was 

caused by bad stowage and negligence 

of master and crew. The Amsterdam, 

156 Fed. 850; Puget Sound Mach. De- 

pot v. The Guy C. Goss, 53 Fed. 826; 

ape Delhi, 7 F. Cas. No. 3,770, 4 Ben. 
oO. 


[c] Inference of negligent stow- 
age.—-(1) Proof that cork, while on 
board ship, in some way unexplained 
by direct evidence, was wet and in- 
jured by oil, warrants the inference 
that it was negligently stowed com- 
paratively near the oil. ‘The C. Lo- 
pez y Lopez, 297 Fed, 457. (2) Evi- 
dence that bags of flour were receiv- 
ed in apparently good condition and 
were stored in the same holds with 
pine lumber warrants an inference 
that stains and odor of turpentine or 
pitch pine emanating from the bags 
of flour were due to bad stowage en- 
titling the shipper to recover dam- 
ages therefor. Aunt Jemima Mills 
Co. v. Belge, 28 F. (2d) 398. 


[d] Stowage on or under deck.— 
Bvidence that the consignee was a 
different corporation from the ship- 
per, and that on receiving a clean bill 
of lading it paid a draft attached 
thereto and insured the property as 
carried under deck, shows that the- 
consignee did not assent to stowage 
on deck, so that the provision of the 
bill of lading, indicating stowage un- 
der deck, is controlling, and should 
be read aS an absolute obligation to 
load under deck. The St: Johns N. F., 
280 Fed. 553 [certiorari granted 259 
U. 'S. 579, 42 SCt 587, 66 L. ed. 1073, 
and aff 263 U. S. 119, 44 SCt 30, 68 L. 
ed. 201]. 


70. [a] Evidence held sufficient 
to show negligence in not providing 


proper ventilation. The Vestris, 38 
F. (2d) 992 (fruit); The Lake Fab- 
yan, 283 Fed. 771 (potatoes); The 


Tamba Maru, 274 Fed. 696 (eggs); 
The Korea Maru, 274 Fed. 509 (cocoa- 
nut oil). 


[b] Evidence held insufficient to 
show negligence in ventilation or 
handling of brazil nuts. The Sao 
Paulo, 207 Fed. 51, 124 CCA 611. 


[ec]. Conjecture cannot take the 
place of proof to show cause of the 
breakdown of a ship’s ventilating sys- 
tem, causing loss of a banana ship- 
ment. Navigazione Libera Triestina 
vy. Garcia, ‘etc:, €o.; 30 EF. (2d), 62. 


71. [a] Evidence held sufficient 
to show: (1) Negligence in failing 
properly to care for and protect cargo 
as cause of loss or damage. Innes v. 
Nederlandsche Amerikaansche Stoon- 
vaart Maatschappij, 32 F. (2d) 534 
(gum copal); Armand Schmoll, Inc., 
v. Commonwealth, ete., Line, 230 App. 
Div. 430, 245 NYS 224 (green hides). | 
(2) That apples were injured by want | 
of refrigeration on steamers. Loma 
Fruit Co. v. International Nav. Co., 
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cargo’? and caring for it after it is discharged.”* 

The general rules of procedure 
in respect of trials in civil actions,’* particularly in 
similar actions against carriers generally,’ and 


[§ 819] j. Trial. 


SHIPPING 


in as far as applicable the rules governing proce- 


11 F. (2d)_124 [certiorari den 270 U. 
S. 662, 46 SCt 471, 70 L. ed. 787]. (3) 
That railroad carrier's agent prem- 
ised shipper refrigeration on siteam- 
ers for apples shipped for export. 
Loma Fruit Co. vy. International Nav. 
Co., 11 F. (2d) 124 [certiorari den 
270 U.S. 662, 663, 46 SCt 471, 70 L. ed. 
787]. 


{b] Evidence held insufficient to 
show: (1) Negligence in care or Cus- 
tody of cargo. The Buckleigh, 31 


F, (2d) 241 [mod 3 F. (2d) 829 and 
certiorari den 280 U. S. 564, 50 SCt 
25, 74 L. ed. 618] (onions); Davison 
Chemical Co. v. Hastern Transp. Co., 
30 F. (2d) 860 [aff 30°F. (2d) 862]. 
(2) Negligence in respect of refrig- 
eration. The Samland, 7 F. (2d) 1598. 
(3) That breakdown of ship’s refrig- 
erating machinery was result of latent 
defect. Navigazione Libera Tries- 
tina v. Garcia, etc., Co. 30 F. (2d) 
62. (4) That government as shipown- 
er exercised required diligence to pro- 
tect linseed oil from loss and dam- 
age by sea water. American Linseed 
Corser St, 40 xB (2a)% Obit. 


[ce] Proof of defective ventilation. 
—'the mere fact that a very unusual 
number of cattle died while in transit 
from no apparent cause is not of it- 
self sufficient proof of defective ven- 
tilation, as against the fact that the 
ship was provided with so many air 
spaces as to lead all the inspectors 
and experts to pronounce the ventila- 
tion sufficient, and the further fact 
that both before and after the voy- 
age she had carried a greater num- 
ber of cattle with scarcely any mor- 
tality. The Mondego, 56 Fed. 268. 


{d] Theft by employees.—Evi- 
dence showing that a silk room was 
forcibly opened and silk taken from 
the room while guarded by the car- 
rier’s watchman justifies an infer- 
ence of theft by the carrier’s em- 
ployees. Straus vy. Canadian Pac. R. 
CopeZate App. DiviscsliGsi2o SONS. O05 


72. [a] Evidence held sufficient 
to show: (1) Complete delivery by 
steamship company to wharf compa- 
ny of shipment of goods burned aft- 
er being unloaded on wharf. Galves- 
ton Wharf Co. v. American Grocery 
Con(Lex Cive Ab)inis Sw Cd) oss. 
(2) Negligence in discharging cargo. 
Anchor Line v. Jackson, 9 F. (2d) 
543 (marble slabs); The City of Lin- 
coln, 25 sheda 835. 7 (3) What” fall tof 
automobile by breaking of rope used 
by stevedores in unloading vessel was 
not due to their negligence. Reid v. 
Fargo, 213 Fed. 771, 130 CCA 285 [rev 
241 U. S. 544, 36 SCt 712, 60 L. ed. 
1156]. (4) That damage was caused 
by unloading at defendant’s orders 
during rain. Edward J. Barton Light- 
erage Co. v. Jarvis Stores, 183 ‘NYS 
61. 

[b] Evidence held insufficient to 
show: (1) Excuse from making de- 
livery of cargo at place designated in 
bill of lading, because it was not safe 
place to reach and lie in discharging. 
The G. A. Tomlinson, 293 Fed. 51. (2) 
Negligence of carrier in discharging 
cargo. Cheek Neal Coffee Co. v. Osa- 
ka Shosen Kaisha, 36 F. (2d) 256 [aff 
39 E. (2d) 1021); On Mi. Harle’ Co: wy: 
Munson SS. Lines, 135 Misc. 126, 236 
NYS 580. 


[c] Breaking of rope (1) used by 


stevedores employed in unloading a 
vessel does not in itself establish 
negligence, but, where the whole op- 
eration and the apparatus used is 
in their exclusive control, it requires 
them to give an explanation. Reid v. 
Fargo, 213 Fed. 771, 130 CCA 285 [rev 
on other grounds 241 U.S. 544, 36 SCt 
Ta, 60 OLiweds ilb bb). (2). inet pre 
sumption that a rope used in trans- 
ferring a boxed automobile from the 
ship’s hold to a pier was strong and 
efficient is ground for the inference 
that it was the cutting of the rope by 
a swinging motion of the box after 
lifted above the ‘hatch on the unpro- 
tected edges of the box which led to 
the breaking of the rope and the fall- 
ing of the car in the water. Reid v. 
Fargo, 241 U. S. 544, 36 SCt 712, 60 
L. ed. 1156 [rev 213 Fed. 771, 130 CCA 
285]. 


73. [a] Evidence held sufficient 
to show: (1) Defendant’s liability as 
warehouseman for goods placed by it 
on pier, where they were damaged by 
water during ordinary storm. Unit- 
ed Cigar Stores Co. v. Middlesex 
Transp. Co., 122 Mise. 649, 203 NYS 
5302 (2) Relative to carrier’s liabil- 
ity for loss by fire, that shipper had 
notice of arrival of goods on wharf 
more than seventy-two hours prior to 
fire, aS required by bills of lading. 
Camden Woolen Co. vy. Eastern SS. 
Lines, 12 F. (2d) 917 [vacating judg- 
ment 8 F. (2d) 162]. 


[b] Evidence held insufficient to 
show damage to cargo from improper 
unloading and handling, where the 
shipper permitted the goods to re- 
main on the wharf, where it was un- 
loaded, for several months. Koppel 
Industrial Car, ete., Co. v. Baltimore 


SS. Co., 287 Fed. 203 [aff 299 Fed. 
158]. 

74. See Trial [38 Cyc 1238]. 

75. See Carriers §§ 601-604. 

76. See Admiralty §§ 261-287. 

77. Clyde SS. Co. v. Burrows, 36 


Fla. 121, 18 S 349. 


[a] Determination of necessity 
for jettison.—In a case in admiralty, 
where the shipper has been prejudiced 
by the jettison of his goods, the court 
may look into the facts of the case 
and determine whether the owners 
have appointed a competent master, 
and whether that master had used 
reasonable skill and judgment in en- 
countering the peril of the sea that 
has made the jettison necessary; and 
where a jettison has been necessary 
through the eonduct of the master, 
concurring with the peril of the sea, 
whether that conduct was reasonably 
skillful, judicious, and prudent. The 
Hettie Ellis, 22 Fed. 350 [aff 20 Fed. 
393 (aff 20 Fed. 507)]. 


[b] Trial on issue tendered.—A]- 
though the terms ‘perils of the sea” 
and “act of God” are not synonymous, 
where the defense interposed to an 
action for failure safely to transport 
and deliver goods received for ship- 
ment is that the goods were lost by 
an accident resulting from a peril of 
the sea, and the issue is joined there- 
on, the case will be tried on the issue 
tendered and accepted. Clyde SS. Co. 
v. Burrows, 36 Fla. 121, 18 S 349. 


_78. The Sydney, 27 Fed. 119 [app 
dism for want of jurisdiction 139 U. 
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dure in admiralty,7® apply in actions against carriers 
by water for loss of, or injury to, goods,** such 
as in respect of the reception of evidence,’* the in- 
structions of the court,’® and the verdict or find- 


Si 331) 1 LSCt620, 735. ed-ahiidale 


[a] Leave to introduce further ev- 
idence.—Where, although the answer 
denies negligence, it admits facts 
which raise a presumption of negli- 
gence, and the apostles indicate that 
the question of negligence has not 
been fully entered into, and claimant 
has relied on the theory that the facts 
found did not make out a prima facie 
case against him, he may be permit- 
ted to apply for leave to introduce 
further evidence in this regard. The 
Sydney, 27 Fed. 119 [app dism for 
want of jurisdiction 139 U. S. 331, 11 
SCt1620) 35 Uyeds dian 


[b] As to condition of goods.— 
The fact that the Harter Act requires 
bills of lading to state the apparent 
order or condition of merchandise and 
provides a penalty for a failure to do 
so (see supra § 519) does not estop a 
carrier, isSuing a bill of lading with- 
out any statement as to condition of 
the goods, from showing that they 
were received in bad condition. Nich- 
ols v. The Isla de Panay, 267 U. S. 
260, 45 SCt 269, 69 L. ed. 603 [aff 292 
Hed. 723). 


Reception of evidence generally see 
Trial [38 Cyc 1326 et seq]. 


79. [a] Instructions held proper 
or erroneously refused.—(1) As to de- 
fendant’s being a common carrier. 
Bassett v. Aberdeen Coal, ete., Co., 
120 Ky. 728, 88 SW 318, 27 KyL.1122. 
(2) As to necessity for two experi- 
enced navigators. Ross v. English, 
29 S. C. 393. ©) A charge refer= 
ring to the bill of lading as the con- 
tract of carriage and instructing the 
jury to determine the case by its pro- 
visions, where the shipper accepted a 
bill of lading signed only by the car- 
rier. Bloomberg-Michael Furniture 
Co. v. Urquhart, 38 Ga. A. 304, 143 SE 
789. (4) A charge that, if a ship- 
ping company made an affreightment 
contract for the United States ship- 
ping board, then plaintiff could not 
recover from shipping company for 
conversion of cotton. Strachan Ship- 
ping Co. vy. Hasliphood Cotton Co., 35 
Ga. A. 94, 132 SE 454 [conforming to 
answer to cert questions 161 Ga. 480, 
131 SE 283]. (5) Where the measure 
of damages was the market value of 
cotton at the time for delivery in Liv- 
erpool, charge that evidence as to 
its value at Savannah was insufficient. 
Strachan Shipping Co. y. Hazliphood 
Cotton Co., supra. 


[b] Instructions held erroneous or 
properly refused.—(1) As confusing 
and misleading as to unseaworthiness 
and burden of proof in respect there- 
of. Levy v. Gibson Line of Steamers, 
130 Ga. 581, 61 SE 484. (2) As mis- 
placing burden of proof of contribu- 
tory negligence in an action for fail- 
ure to carry ties which were washed 
away by a flood. Tennessee River 
Nav. Co. v. Walls, 209 Ala. 320, 96 S 
266. (3) A requested instruction 
that defendant is not excused if the 
loss was caused by certain water con- 
ditions where it does not include a 
defense based on negligence of a col- 
liding dredge. Rosenwald vy. Oregon 
City Transp. Co., 84 Or. 15, 163 P 831, 
164 P 189. (4) That defendant was 
not liable for loss caused by unex- 
pected rise in the river, etc., where 
there is no evidence to support such 


theory. Rosenwald v. Oregon City 
ALTE 2g ta > oe Lees 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ings,*® or decree in admiralty.*1 In the absence of 
proof of unseaworthiness or negligence in handling 
the vessel, a libel for damages to a shipment may 
properly be dismissed ;8? and, where libelant has re- 
tained from freight due more than double the 
‘amount of damages proved, it is not error to dismiss 
the libel, with costs to respondent.** 


Questions of law and fact. 
general rules,** questions of fact, 


is evidence sufficient to be submitted to the jury,®® 


should be submitted to the jury,*® 


Transp. Co., supra. (5) Even though 
a Shipper sold cotton prior to making 
the transportation contract a charge 
that, if it had sold it, its vendees were 
the proper parties to sue in tort for 
its conversion, was properly refused. 
Strachan Shipping Co. v. Hazliphood 
Cotton Co) 35) Ga. A. 994, £32 SH 454 
[conforming to answer to cert ques- 
tions) léto Ga. 480, 131 SH 28315) 66) 
That there was no evidence that 
plaintiff's ties were entitled to prior- 
ity over the freight that defendant 
did carry. Tennessee River Nav. Co. 
v. Walls, supra. (7) That defendant 
was not required to make vessel sea- 
worthy, but was required only to use 
due diligence in such respect. Mal- 
lory SS. Co. v. G. A. Bahn Diamond, 
ete:;, Co; (Lex. Civ. A.) 154°SW 282. 


[ec] Misleading.—That there could 
be no recovery by plaintiff, who claim- 
ed that defendant discriminated 
against him by carrying freight plac- 
ed on the river after plaintiff's ties 
were placed on the river. Tennessee 
River Nav. Co. v. Walls, 209 Ala. 320, 


96S 266. 

80. Sevier v. Mitchell, 72 Or. 483, 
142 P 780. 

{a] Findings held erroneous.—Se- 


-vier v. Mitchell, 72 Or. 483, 142 P 780. 


Verdict and findings generally see 
Carriers § 604; Trial [38 Cyc 1868 et 


seq]. 
81. See cases infra this note. 
[a] Conclusiveness.—The Marinin, 


32 Fed. 918. 


[b] Modification of decree.—Luck- 
.enbach v. W. J. McCahan Sugar Re- 
fimine Cone 247 U.S, 1395 w9 SCt 53; 
635s ted. 170) Je ALR 1522 [mod ‘sub 
nom. The Julia Luckenbach, 235 Fed. 
388]. 


{c] Interlocutory decree that the 
shipper recover damages for injury to 
the cargo on filing proof that the con- 
signee authorized or ratified the suit 
is improper, a continuance to permit 
proof of such authority and opportu- 
nity to controvert it being more ap- 
propriate. Aunt Jemima Mills Co. v. 
Lloyd Royal Belge, (2d) 120 
[rev 28 F. (2d) 398]. 


Decree in admiralty generally see 
Admiralty §§ 275-287. 


82. Mercantile Bank vy. Flower 
Lighterage Co., 10 F. (2d) 705 [cer- 
tiorari den 271 U. S. 688, 46 SCt 639, 
70 L. ed. 1152]. 


$3. The Lyra, 255 Hed. 
CCA 43. 


Costs on dismissal of libel in gen- 
eral see Admiralty §§ 330, 331. 


84. See Carriers § 601; Trial [38 
Cye 1511- et seq]. - 


85. [a] Evidence held sufficient 
for submission to jury of question: 
(1) Of negligence in stowing cargo 
and damage to cargo. Patent Vul- 
ccanite Roofing Co. v. Transoceanica 
Societa Italiana di Navigazione, 32 F. 
(2d) 213 [certiorari den 280 U. S. 574 


34 F. 


66755167, 


In accordance with 
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be disposed of by the court alone.’? 
these rules, it is usually a question for the jury as 
to whether the goods were lost or injured through 
negligence of the carrier;88 whether the vessel was 
seaworthy,*® to be decided independently of surveys, 
inspections, and ratings;°® whether the loss of, or 
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Subject to 


damage to, the cargo was caused by the unseaworthi- 


on which there 
yaks see 
and should not 


mem, 50 SCt 30 mem, 74 L. ed. 626 
mem). (2) Whether plaintiff had en- 
tered into contract of affreightment 
with defendant, paid the freight, and 
was the owner and consignor of the 
merchandise. Northern Commercial 
Co. v. Lindblom, 162 Fed. 250, 89 CCA 
230. (3) Whether carrier was negli- 
gent in operating refrigerating plant. 
Carroll v. Royal: Mail Steam Packet 
C0.0130 O7-9294279 2) Sie 


[b] Bvidence held insufficient for 
jury on question whether a contract 
of carriage existed as to a particular 
shipment at the time of redelivery by 
defendant as_ bailee. to _ plaintiff’s 
agent. Netherlands American Steam 
Nav. Co. v. Wagner, 12 F. (2d) 640. 


86. Galle v. Hamburg Amerikan- 
ische Packetfahrt Actien  Gesell- 
schaft, 233 Fed. 424, 147 CCA 360; 
Northern Commercial Co. v. Lind- 
blom, 162 Fed. 250, 89 CCA 230; Knox 
v. Rives, 14 Ala. 249, 48 AmD 97; 
Bassett v. Aberdeen Coal, etc., Co., 
120 Ky. 728, 88 SW 318, 27 KyL 1122 
(whether defendant held itself-as a 
common carrier); Kirtland v. Mont- 
gomery, 1 Swan (Tenn.) 452. 


[a] Questions held for jury: (1) 
Whether the shipper assented to 
terms of a bill of lading issued after 
shipment. Goldstein v. Robert Dol- 
lee MSO IY eOve PA RAK) Ne OR (AD) 
Whether the carrier furnished a ves- 
sel with reasonable promptness, as 
specially contracted. Copper River 
Packing Co. vy. Alaska SS: Co., 22 EF. 
(2d) 12. (8) Whether coffee ship- 
ped after being wet in a storm of such 
magnitude as to constitute an act of 
God was of any value. McNeil Hig- 
gins Co. v. Old Dominion SS. Co., 235 
Fed. 854, 149 CCA 166. (4) Whether 
malt can be unloaded with safety on 
a rainy day. Scheu v. Benedict, 116 
N. Y. 510, 22 NE 1073, 15 AmSR 426. 


Question of fact generally see Car- 


riers/§ .6015 Trials [387 Cyc L511 ‘et 
seq]. 

87. Emory v. The Clinton, 187 N. 
GC: 167,121 (SE 4388 (nonsuit ‘errone- 
ous); Kirtland v. Montgomery, 1 


Swan (Tenn.) 452; § 
G. A. Bahn Diamond, etc., Co., 
Civ. A.) 154 SW 282. 


[a] Refusal of peremptory in- 
struction for defendant as to a ship- 
ment containing silver novelties 
marked “hardware” and described as 
“one cs hdw” is not error, where there 
was no evidence of want of notice or 
that defendant would have refused 
the shipment or would have placed it 
in a different part of the ship if its 
eontents had been known. Mallory 
SS. Co. v. G. A. Bahn Diamond, etc., 
Co., (Tex. Civ. A.) 154 SW 282. 


gs. U. S.—American Linseed Co. v. 


Mallory SS. Co. v. 
(Tex. 


We Se 40) Es C2d) 6b. ihe Waicth, v0 
F. (2d) 684; McNeil Higgins Co. v. 
Old Dominion SS. Co., 235 Fed. 854, 
149 CCA 166. 


N. Y.—Castiglione v. Austro-Amer- 
icana SS. Co., 180 App. Div. 354, 167 
NYS 989; Colt v. McMechen, 6 Johns. 
160, 5 AmD 200. 


ness of the vessel,®' or by a peril of the sea or danger 
of navigation within an exception in the bill of lad- 
whether the consignee proceeded with rea- 
sonable diligence to unload the eargo;°? and whether 


Or.—Carroll v. Royal Mail Steam 
Packet Co., 130 Or. 294, 279 P 861. 


ape PRE v. Reed, 6 Whart. 


oN, C.—Ross v. English, 29 S. C. L. 


Tenn.—Johnson y. Friar, 4 Yerg. 48, 
26 AmD 216. 


[a] Questions held for jury: (1) 
As to negligence of the boat owner 
in placing gas boat in the sole con- 
trol of an uneducated and incompe- 
tent boy. Emory v. The Clinton, 187 
N. C. 167, 121 SE 438. (2) Whether, 
in an action against the carriers of a 
cargo which was lost at sea, owing to 
the vessel having been run down by 
another, the loss happened by the per- 
ils of the sea or negligence of the 


carriers. Blyth v. Marsh, 10 S. C. L. 
170. (3) Whether the master was 
negligent, where defendant’s vessel 


was beating up the river against a 
light and variable wind, and while 
near the shore and changing her tack 
the wind suddenly fell, causing her 
to run aground and sink, in an action 
to recover for damage to plaintiff’s 
goods. Colt v. McMechen, 6 Johns. 
GN Y¥2) 6 0b eA») 520/08 


89. American Linseed Co. v. U. S., 
40 I. (2d) 657; Rosenberg vy. Atlantic 


Transport Co.9)-25 £He= (20) me loo wee DeS 
Edith, 10 F. (2d) 684. 
[a] Evidence held to require sub- 


mission.—FHvidence that a fresh-wa- 
ter tank did not leak until after five 
or six days of heavy weather had 
been encountered is sufficient to re- 
quire submission of seaworthiness to 
a jury. Galle v. Hamburg Amerikan- 
ische Packetfahrt Actien Gesell- 
schaft, 233 Fed. 424, 147 CCA 360. 


{[b] Lighter’s seaworthiness with- 
in an implied warranty thereof is an 
issue of fact, where the carrier on a 
showing that the lighter sank with- 
out apparent reason attempted to 
prove seaworthiness. S. C, Loveland 
Co. v. Bethlehem Steel Co., 33 F. (2d) 
655. 


90. Rosenberg v. Atlantic Trans- 
POLE Co., Zomba (2d) e739: 


91. Galle v. Hamburg Amerikan- 
ische Packetfarht Actien Gesell- 
schaft, 233 Fed. 424, 147 CCA 360. 


92. The Governor Powers, 243 Fed. 
961; Galle v. Hamburg Amerikanische 
Packetfahrt Actien Gesellschaft, 233 
Fed. 424, 147 CCA 360; Rosenwald v. 
Oregon City Transp. Co., 84 Or. 15, 
163 P 831, 164 P 189; Humphreys v. 
Reed, 6 Whart. (Pa.) 435. 


fa] Without negligence.—Where 
a carrier’s contract exempted it from 
loss due to ‘‘dangers of navigation” 
and “unavoidable accident,” it is a 
jury question whether the loss so oc- 
curred without negligence on the car- 
rier’s part. Rosenwald v. Oregon 
City Transpa Col, S42 Oralo el se sels 
164) L895 


93. Scheu v. Benedict, 116 N. Y. 
510, 22 NE 1073, 15 AmSR 426. 
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a reasonable time had elapsed for removal of goods 
on a wharf after notice to the consignee.’* — 
termining whether goods were transported with rea- 
sonable dispatch, the crowded condition of the har- 
bor, making the dispatch of goods difficult, con- 
stitutes a question of fact relative to how much the 
delivery should have been delayed thereby.°® 


[§ 820] k. Extent of Liability and Damages’? °— 
As a general rule the measure of 
damages, in an action or libel against a carrier by 
water, for loss of, or injury to, cargo through its 
fault, is the actual loss sustained by the owner of 
the cargo, that is, all the damages which proximately 
result to him from the ecarrier’s negligence or breach 
of duty or of contract,®? subject, of course, to the 
limitations that such damages only ¢ 
as are authorized by the pleadings,’* and that there 


(1) In General. 


94. Goodwin v. Baltimore, etc., R. 
Co.,..58. Barb. 195 [rey on other 
grounds 50 N. Y. 154]. 


95. Transmarine Corp. v. Levitt, 
25° (2d) 276. ‘ 


96. Cross references: 
Damages: 
In: 


General see Damages 17 C. J. p 
699. 


Action against carrier for loss 
of, or injury to, goods in gen- 
eral see Carriers §§ 605-623. 
Statutory or contractual limitations 
of liability see supra §§ 541-736. 


97. The Bencleuch, 3 F. (2d) 824 
[mod on other grounds 10 F. (2d) 53; 
10 F. (2d) 49]; The Poznan, 276 Fed. 
418; The Habil, 100 Fed. 120; The 
Julia Smith, 138 FE. Cas: INo. ,7,136, 6 
McLean 484, Newb. Adm. 61; Win- 
chester v. Patterson, 17 Mass. 62. 


[a] “he object of the law, in ac- 
tions of this character, is to make the 
parties to the contract as nearly 
whole as possible for the damages 
sustained by-reason of the breach of 
the contract.” The Lillie Hamilton, 
18 Fed. 327, 330. 


[b] Owner of vessel as supercar- 
go.—Where it was agreed, in a bill 
of lading, that the net proceeds, at 
the port of destination abroad, of 
goods shipped, should be paid to the 
shippers in ninety days after the re- 
turn of the vessel to her home port, 
and the ship arrived out and the 
goods were sold, invested by the own- 
ers of the ship, on their own account, 
in return cargo, and the ship met with 
disaster on her return, and the cargo 
was damaged fifty ‘per cent, but she, 
arrived at her home port, the shippers 
were entitled to recover the whole net 
amount for which their adventure 
was sold in the foreign port. Win- 
chester v., Patterson, 17) Mass, 1625 
Wallis v. Cook, 10 Mass. 510. 


{c] Vessel taken in replevin.— 
Wihere a vessel, bound by a contract 
of affreightment, was, during the 
voyage, taken in replevin by the own- 
er, brought into another port, where 
the goods, being landed, were seized 
by the revenue officers, sold and 
bought in by the owner subject to the 
order of the shipper, the measure of 
damages, as against the vessel, was 
the value of the goods at the time of 
the contract, without deducting the 
expenses incurred by the owner, and 
without allowing those of the libel- 
lant in search of his property and 
defending the same in court. The 
Julia Smith, 13 F. Cas. No. 7,136, 6 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. the tortious deviation. 
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In de- 


an be recovered 


McLean 484, Newb. Adm. 61. 


{d] Tortious deviation.—(1) Where 
the owner of a chartered ship, which 
tortiously causes its deviation and 
breach ‘of contract of carriage be- 
tween charterer and shippers, is lia- 
ble only for the proximate conse- 
quences of its tort, and if the ship 
at the time could not have made right 
delivery at the port of discharge or 
some other proper port under the con- 
tract, the tort did not injure shippers, 
and their relief can then rest only in 
contract, but if the ship could have 
delivered, the consequence of the or- 
der is the shippers’ loss in getting de- 
livery at port of shipment as against 
delivery at port of discharge, when 
delivery could have been made after 
The Poznan, 
276 Fed. 418. (2) Such owner is not 
responsible upon the basis of any 
possible discharge before it inter- 
vened and ordered the return of the 
ship, that is, the owner is not charged 
in personam in favor of shippers, un- 
der bills of lading signed by charterer 
with any affirmative obligation, the 
consequences of its tort being only 
the possible discharge which it actu- 
ally prevented, the measure of dam- 
ages being otherwise the same as that 
for breach of contract by charterer. 
The Poznan, supra. 


[e] A consignee, without a bill of 
lading, can recover on behalt of the 
consignor ornly such damages as re- 
sult from a breach of the contract 
between the shipper and carrier, and 
arising after the cargo has been re- 
ceived on board. The Habil, 100 Fed. 


120. 
{f] Nominal damages.—Where the 
carrier unreasonably delays giving 


notice of arrival of the goods, the con- 
signor, who remains the owner, is en- 
titled to recover at least nominal 
damages. Ideal Leather Goods Co. 
v. Hastern SS. Corp. 220 Mass. 1338, 
107 NE 525. Notice of arrival in gen- 
eral see supra § 525. 


98. The Aki 
167 CCA 67. 


[a]. Thus where libelant has pro- 
ceeded on the theory that damages 
for injury to cargo are to be comput- 
ed on its market value at place and 
time of shipment, as provided in the 
bill of lading, the court is justified in 
awarding damages on that basis, al- 
though under the facts libelant may 
have been entitled to a larger award. 
ane Aki Maru, 255 Fed. 721, 167 CCA 


Issues, proof, and variance in gen- 
eral see Supra § 804. 


Maru, 255 Fed. 721, 
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can be no recovery for damages which are too re- 
mote or speculative,®® such as anticipated profits,* 
unless the goods were shipped with the view of real- 
izing a profit on their sale, in which case, a reason- 
able sum may be added for the importer’s profit.” 
On a deviation because of unseaworthiness, the 
shipper may recover all damage legally attributable 
to the breach of warranty of seaworthiness;* and 
where all of the goods received have been delivered 
but some of them have been so damaged that they 
cannot be identified, recovery may be had for the 
goods which were lost as well as damage to those 
which ean be identified.* 


As based on value. 
through its fault, the carrier is liable for the value 
of the lost goods;® but in: case of injury to the 
goods, it is liable only for the diminution in its value 


In ease of a loss of goods, 


99. The Muskegon, 10 F. (2d) 817. 


[a] Pilfering.—Where the owner 
of a chartered vessel was guilty of 
tort in occasioning ‘the deviation of 
the ship and its return to the port 
of shipment, subsequent pilfering 
from the cargo at the port of ship- 
ment, although in fact a consequence 
of the deviation, was too remote to 
be its legal result, and the owner was 
not liable therefor to shippers under 
bills of lading signed by the charter- 
er. The Poznan, 276 Fed. 418. 


1. The Bérengére, 155 Fed. 439: 
Bazin v. Liverpool, ete., SS. Co., 2 F. 
Gas. No. 1,152, 3 Wall. Jr. 229. 


[a] The shipper or owner cannot 
recover for loss of a profit he would 
have made by delivery of the goods 
on a prior contract of sale, which 
delivery was refused by the purchaser 
on account of their damaged condi- 
tion, the vessel having no relation to 
such contract. The Bérengére, 155 


Fed. 439; The Compta, 6 F. Cas. No. 
3,070, 5 Sawy. 187. 
[b] Disposition since breach of 


contract.—Where goods are delivered 
in a damaged condition, it is immate- 
rial, on the question of damages, what 
disposition the shipper has made of 
them since the breach of contract oc- 
curred; if he has chosen to hold them 
for a better market, it is at his own 
risk and for his own account; the 
liability of the carrier is in no way 
affected by the result of the specula- 
tion, and a rise in the price of the 
goods will not diminish his liability, 
nor a fall increase it. The Compta, 6 
F. Cas. No. 3,070, 5 Sawy. 137. j 


2. Northern Commercial Co. v. 
Lindblom, 162 Fed. 250, 89 CCA 230. 


3. France vy. French Overseas 
Corp. 277, UW. St S23 248) St: 51.6) 72at. 
ed. 901 [aff sub nom. The Malcolm 
Baxter, Jr., 20 F. (2d) 304]. 


Damages for deviation or delay in 


/general see supra § 535. 


Warranty of seaworthiness in gen- 
eral see supra §§ 739-741. 


4 The Good Hope, 190 Fed. 597 
{aff 197 Fed. 149, 116 CCA 573] 


5. The City of Para, 44 Fed. 689: 
Reid v. Luckenbach SS. Co., 133 Misc. 
au esas 602. And see infra §§ 


[a] Where a vessel is negligently 
stranded, and her cargo damaged, re- 
covery may be had for the loss of 
perishable goods rendered worthless 
Dy delnds The City of Para, 44 Fed. 


se 


§§ 820-822] 


by reason thereof.6 Where the goods have been 
wrongfully converted by the carrier, the measure of 
damages is their value at the time of the conver- 
sion,’ with interest thereafter.’ 


[§ 821] (2) Where Loss or Injury Occurs at 


Place of Shipment. When the loss of, or injury to,: 


cargo occurs at the place where it is laden, and be- 
fore the voyage begins, the measure of damages 
is based upon the value of the cargo at the port of 
shipment,® unless special circumstances exist which 
make the carrier liable for the value at the port of 
delivery.1° But where the vessel, by a tortious devia- 
tion, returns to the port of shipment, the measure 
of damages to the shipper is the difference in 
-value of the goods at the port of discharge, deliv- 
ered at a reasonable time after the ship arrived there, 
and their value in the port of shipment when de- 
livered.1! 


[§ 822] (8) Where Loss or Injury Occurs after 
Leaving Place of Shipment—(a) In Case of Loss. 
It has been held that the ordinary measure of dam- 
ages for the breach of a contract of affreightment, 
where the goods have been unlawfully lost or dis- 


6. The City of Para, 44 Fed. 689;] Ho, 
La Motte v. Angel, 1 Hawaii 237; Rog- 
ers v. West, 9 Ind. 400. And see infra 
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that where a vessel laden with corn 
put in at an intermediate port in dis- 
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posed of at an intermediate port, is their prime 
cost’’ or value’® at such port. But unless there is 
a stipulation in the contract to the contrary,‘ as 
a general rule, where the goods are lost in transit, 
the measure of damages is the market value of the 
goods at. the port of destination at the time when 
delivery should have been made,1® with interest 
from that time,'® less charges due for freight.17 


Where the goods have no market value at the 
port of destination, the measure of damages is such 
a sum as would enable plaintiff to replace the goods 
at that point;!® that is, the price or value of the 
goods at the place of shipment,!® together with all 
charges of lading and transportation,?° and other 
incidental expenses,?4 and interest at the legal 
rate;*? and where they have no market value at 
the place of shipment, resort may be had to other 
means of ascertaining their actual value, such as 
the price which they usually bring at the port of 
destination, with a fair deduction for profits and 
charges.” 


The invoice value of lost goods is not the proper 


10,418 (holding N. Y.—Rice v. 
Co., 56 Barb. 384; 


Barb. 127; 


Ontario Steamboat 
Krohn v. Oechs, 48 
Watkinson v. Laughton, 8 


§§ 821, 823. 


7. Vanderbilt v. Ocean SS. Co., 215 
Fed. 886. 


8. See infra § 824. 


9. Dusar v. Murgatroyd, 8 F. Cas. 
No. 4,199, 1 Wash. 13; Rogers v. West, 
9 Ind. 400; Krohn v. Oechs, 48 Barb. 
(N. Y.) 127; Lakeman vy. Grinnell, 18 
N. Y. Super. 625. 


-fa] Thus when goods are de- 
stroyed or materially injured on 
board a_vessel?in the port where they 
are shipped, the damages must be 
ascertained by the difference between 
the prime cost and charges and: the 
sales at the port of shipment, and not 
by the probable profits if the goeds 
had gone safe to the port of destina- 
tion. Dusar v. Murgatroyd, 8 F. Cas. 
No. 4,199, 1 Wash. C. C. 18. 


10. The Joshua Barker, 13 F. Cas. 
No. 7,547, Abb. Adm. 215. 


[a] Thus where a vessel having 
on board a cargo of flour for transpor- 
tation capsized at her wharf before 
sailing, and the cargo was much dam- 
aged, and the carriers might easily 
have communicated with the owners 
of the cargo, but without seeking in- 
structions from the owners of the 
cargo they sold it upon their own au- 
thority at auction, and completed the 
voyage, the owners of the cargo were 
entitled to recover as for an unlaw- 
ful conversion from the vessel its 
value at the port of delivery, such 
value to be ascertained by the market 
price at the port of delivery at the 
time of the arrival of the vessel, de- 
ducting freight charges and adding 
interest to the balance. The Joshua 
Barker, 13 F. Cas. No. 7,547, Abb. Adm. 
215. 


11. The Poznan, 276 Fed. 418. 


[a] This may or may not corre- 
spond with the cost of carriage from 
the port of shipment to the port of 
discharge, and the amount of prepaid 
freight has nothing to with it, and 
what was a reasonable time for deliv- 
ery depends upon when, with reason- 
able efforts, the ship could have dis- 
charged. The Poznan, 276 Fed. 418. 


12. The Harriet, 11 F. Cas. No. 
6,094. But see O’Connell v. The Tally 


tress, and a part of the cargo, which 
was unfit for further transportation, 
was taken charge of by the American 
consul who, being advised by the gov- 
ernor of the island that because of the 
searcity of provisions at that port an 
attempt to reload the corn would be 
resisted by force, sold the corn, the 
shippers were not bound by such sale, 
and might recover, at their election, 
the value of the cargo at the point of 
destination, deducting freight, or the 
proceeds of the sale, with interest, 
free of freight). 


13. King v. Shepherd, 14 F. Cas. 
No. 7,804, 3 Story 349. 


14. The Merauke, 
[rev 26 F. (2d) 836]. 


Where value fixed or limited by 
contract see supra §§ 724-732. 


15. U.S.—St. Johns N. F. Shipping 
Corp. v. Companhia Geral, etc., 263 
Ur Si 219,44" SCtr30; 68, eds 201 Patt 
280 Fed. 553]; The Vaughn and Tele- 
graph, 14 Wall. .258, 20° BR. ed.-, 807; 
The Merauke, 31 F. (2d) 974 [rev 26 
F. (2d) 836]; The Agwimoon, 24 F. 
(2a) 864 [aff sub nom. Atlantic, ete., 
SS. Lines v. Interocean Oil Co., 31 
F. (2d) 1006 (certiorari den 279 U. S. 
S74, 490 SCE Nol 4.73 Lived. © 10.0/9)i1/: 
Liebes v. Klengenberg, 23 F. (2d) 611 
[certiorari den 277 U. S. 596, 48 SCt 
559, 72 L. ed. 1006]; U. S. Shipping 
Bd. Emergency Fleet Corp. v. Rosen- 
benes 12) a), T2uilath te EK (2d) 
893]; Northern Commercial Co. v. 
Lindblom, 162 Fed. 250, 89 CCA 230; 
The Oneida, 128 Fed. 687, 68 CCA 239 
[certiorari den 194 U. S. 632, 24 sct 
856, 48 L. ed. 1159]; The Arctic Bird, 
109 Fed. 167; The Nith, 36 Fed. 86, 
13 Sawy. 368; The Surrey, 30 Fed. 
223; Bazin v. Liverpool, etc., 
OUR. Cas. No. 1152.) 32 Wall. 
Dusar v. Murgatroyd, 8 F. Cas. No. 
4.199. 1 Wash. 13; The Patrick Henry, 
18 9R Gas! No. »10)805,, Lb) Ben7292; 
Woodward v. HWlinois Cent. R. Co., 30 
BE. -Cas: No. 18,006, 1 Biss.” 403. 


Motte v. Angel, 1 


oles (2d). 974 


Hawaii.—La 
Hawaii 237. 

Kan.—The Emily v. Carney, 5 Kan. 
645. . 

La.—Burke v. Clarke, 11 La. 206; 
St. Mare v. La Chapella, 1 Mart. 36. 


Johns. 213. 
N. C.—Howard v. Ross, 3 N. C. 333. 


Tex.—Wolfe v. Lacy, 30 Tex. 349; 
Fowler v. Davenport, 21 Tex. 626. 


[a] Where goods are wrongfully 
taken from carrier by legal process, 
the damages are properly measured by 
the value of the goods at the place 
of delivery, where they were seized. 
Van Winkle v. U. S. Mail Steamship 
CO. 3 UsBarb:. iGNs Yo) nee 


[b] In Tennessee the rule for the 
assessment of damages has been stat- 
ed to be the value of the goods at the 
port of reception, unless, for some 
fault, neglect, or misconduct of the 
carrier, justice requires the applica- 
tion of a different rule, as where the 
goods are converted to the use of the 
carrier, after arrival at the port of 
delivery. Edminson v. Baxter, 4 
Hayw. 112, 9 AmD 751. 


16. See infra § 824. 
17. See infra § 826. 


18. Northern Commercial Co. v. 
Lindblom, 162 Fed. 250, 89 CCA 230. 


19. Liebes v. Klengenberg, 23 F. 
(2d) 611 [certiorari den 277 U. S. 
596,48" SCH 559) 872, “Lu edhe L006qs 
Northern Gommercial Co. v. Lindblom, 
162 Fed. 250, 89 CCA 230; The Olym- 
pia, 156 Fed. 252; The Arctic Bird, 
109 Fed. 167; The Protection, 102 
Fed. 516, 42 CCA 489. 


[a] Rules applied in case of loss 
of miners’ outfits destined to a plaeé 
on the coast of Alaska, where there 
was no market in which such goods 
eould be bought, the goods being in- 
tended for consumption and not for 
sale. Northern Commercial Co. v. 
Lindblom, 162 Fed. 250, 89 CCA 230. 


20. The Scotland, 105 U. S. 24, 26 
L. ed, 1001; Northern Commercial Co. 
v. Lindblom, 162 Fed. 250, 89 CCA 
230; The Olympia, 156 Fed. 252; The 
Arctic Bird, 109 Fed. 167; The Pro- 
tection, 102 Fed. -516, 42 CCA 489. 


21. See infra § 825. 
22. See infra § 824. 
23. The Scotland, 105 U. S. 24, 26 


L. ed. 1001. 
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basis for measuring damages,”* except where the 
bill of lading makes the invoice value the basis of 
settlement of any loss or damage.?® 


[§ 823] (b) In Case of Injury. If the goods are 
merely injured, the measure of damages is the dif- 
ference between their market value at the time and 
place of delivery, in such condition as they would 
have arrived but for the ecarrier’s fault, and their 
market value in the condition in which they did ac- 
tually arrive there,?® with interest from the time 
of delivery,?* and necessary incidental expenses.** 


As determined by sale of damaged goods. The 
method of determining the market value*® of dam- 
aged goods is based upon the price brought by the 
damaged goods at a fair sale thereof,®° and not by 
the testimony of experts.*1 Rut such a sale by the 
consignee is not binding on the carrier so as to fix 
its liability as to the amount of damages unless 
it is made at auction with notice to the carrier,** 
or after an appraisement, with notice, has been 
made.*® After such sale of the injured goods, the 
measure of damages is the difference between the 
market value of the goods at the place of delivery in 
good condition and the net amount realized from 
their sale in their damaged condition.*+ Where, 
however, the goods are shipped under a contract of 
sale, at a stipulated price, at the port of destina- 
tion, and the buyer refusing to accept them, they 
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the prices brought within a week be- 


[§§ 822-824 


are sold for the account of the seller, the market 
price is not the proper basis for estimating dam- 
ages,?® but the measure of damages is the difference 
between the contract price and the price received 
with interest and incidental expenses.*® It has been 
held that where, upon the consignee’s refusal to 
receipt for the goods as being in good order, the 
carrier sells them, the consignee may recover the 
sound value of the goods,*7 less the freight due on 
the whole shipment;*® and on the other hand it 
has been held that where, upon goods under an en- 
tire contract of shipment being damaged or lost in 
part, the consignee refuses to accept the remainder 
and the carrier sells them, the shipper may recover 
the proceeds of the sale, less charges for care and 
for expense of the sale,?® without any deduction on 
account of freight.*° 


Decline in market price. Where a shipment of 
goods is damaged when delivered to such an extent 
that they have to be reconditioned before market- 
ing, the shipper is entitled to recover the amount 
of his loss: from a decline in the market price dur- 
ing the time necessarily required for such work.*? 


[§ 824] (4) Interest. As a general rule a shipper 
or cargo owner is entitled to interest on the amount 
of his loss or damage from the date of the loss or 
injury,*? that is, generally, from the time when the 


making adjustment between the sev- 


24. Kemsley v. U. S., 19 F. (2d) 
441, 
25. The Skipsea, 9 F. (2d) 887 


[certiorari den sub nom. Boera v. 


The Skipsea, 271 U. S. 671, 146 SCt 
486, 70 LL. ed. 11438]; The Styria, 95 
Fed. 698; The Joseph Oteri, Jr., 66 


Fed. 581, 13 CCA 645; New England 
News Co. v. Metropolitan S. S. Co., 
215 Mass. 252, 102 NE 423; Blanchard 
Lumber Co. v. Luckenbach SS. Co., 
151 Wash. 671, 276 P 535. 


26. Philippine Refining Corp. v. U. 
S., 33 F. (2d) 974; The President Ar- 
thur, 28 F. (2d) 391; The Capitaine 
Faure, 10 F. (2d) 950 [mod 1 F. (2d) 
406, and certiorari den sub nom. 
Societe de Navigation a Vapeur 
France Indo-Chine v. Cooper, 271 U. 
S. 684, 46 SCt 634, 70 L. ed. 1150]; 
The Bencleuch, 3 F. (2d) 824 [mod on 
other grounds 10 F. (2d) 53,10 F. (2d) 
49]; United SS. Co. v. Schilling, 181 
Fed. 965, 104 CCA 429; United SS. Co. 
v. Haskins, 181 Fed. 962, 104 CCA 426; 
The Bérengére, 155 Fed. 439; Western 
Mfg. Co. v. The Guiding Star, 37 Fed. 
641; The Surrey, 30 Fed. 223; The 
Compta, 6 F. Cas. No. 3,070, 5 Sawy. 
3 weehhe Niagara. 18s eCass No; 
10,221, 16 Blatchf. 516; Henderson v. 
The Maid of Orleans, 12 La. Ann. 352. 


27. See infra § 824. 
28. See infra § 825. 
29. Generally see Market § 18. 


30. The Earnwood, 83 Fed. 315; 
The Boskenna Bay, 31 Fed. 612; Ham- 
ilton v. The Kate Irving, 5 Fed. 630, 
5 Hughes 253. 

fa] Damaged fruit.—In ascertain- 
ing the amount of damage sustained 
by a cargo of fruit, the best method, 
in the absence of direct evidence, is 
by a comparison of the price brought 
by the damaged fruit at a fair sale, 
with the market value of sound fruit 
of the same brands, sold at the same 
time; or if that is not obtainable, 
then by a comparison of the price 
brought by the damaged foods with 


fore or after by other brands of the 
Same invoice at the place of export 
as the damaged fruit; or next, proof 
of the value ahroad would be com- 
petent, with additions for differences 
in market, the average values of all 
the fruit arriving about the time of 
the arrival of the damaged fruit, from 
the same port as the latter, is only a 
reasonable test as a last resort. The 
Boskenna Bay, 31 Fed. 612. 


Sale of damaged cargo by carrier 
in general see supra § 789. 


31. Hamilton v. The Kate Irving, 5 
Fed. 630, 5 Hughes 253. 


32. Crosby v. Grinnell, 6 F. Cas. 
No. 3,422. 


33. Crosby v. Grinnell, supra. 


34. The Buckleigh, 8 F. (2d) 829. 
See Foster v. The British Oak, 9 F. 
Cas. No. 4,966 (holding that 
measure of damages for negligence 
causing such injury to cargo as to 
require its immediate sale at auction 
is the difference between the cost of 
the damaged goods and the proceeds 
received from the sale thereof). 


{a] Public or private sale.—Where 
a shipment of coffee was damaged on 
the voyage through the fault or neg- 
ligence of the carrier, who had knowl- 
edge of the damage after its arrival, 
the consignee was not bound to sell 
it at public sale or on public notice, 
but in a suit against the ship to re- 
cover the damage may show that its 
market value in its damaged condition 
was no greater than the price for 
which it was sold at private sale. 
United SS. Co. v. Schilling, 181 Fed. 
965, 104 CCA 429; United SS. Co. v. 
Haskins, 181 Fed. 962, 104 CCA 426. 


[b] Where the cargo is sold by 
order of court in a port to which it 
was brought by salvors, in proceed- 
ings regularly instituted by the own- 
ers to recover possession, the pro- 
ceeds of the sale may properly be tak- 
en as its value for the purpose of 


the. 


eral parties in interest, although the 
proceeding by the cargo owners was 
unwarranted, and the cargo was sold 
for less than its actual value. The 
Eliza Lines, 114 Fed. 307, 52 CCA 195 
[mod 132 Fed. 242, 65 CCA 538]. 

35. Florida Grain, ete., Co. v. U. S: 
Shipping Bd. Emergency Fleet Corp., 
3 F. (2d) 314 [rev on other grounds 20: 
F. (2d) 583, and rev 300 Fed. 169]. 


36.) florida, Grain, ete; 4@o,) av see 
S. Shipping Bd. Emergency Fleet 
Corp., Supra. 


37. The Augusto, 29 Fed. 334. 
38. The Augusto, supra. 


Deduction of freight due in general 
see infra § 826. 


39. Stevens v. Sayward, 8 Gray 
(Mass.) 108. 
40. Stevens v. Sayward, supra. 


Deduction of freight charges in 
general see infra § 826. 


41. The Jeanie, 236 Fed. 463, 149 
CCA 515 [rev 225 Fed. 178]. 


42. Liebes v. Klengenberg, 23 F. 
(2d) 611 [certiorari den 277 U. S. 596, 
48 SCt 559, 72 L. ed. 1006]; The Elvas- 
ton, 279 Fed. 935; Vanderbilt v. Ocean 
SS. Co., 215 Fed. 886 (from time of 
conversion); Northern Commercial 
Co. v. Lindblom, 162 Fed. 250, 89 CCA 
230; King v. Shepherd, 14 F. Cas. No. 
7,804, 3 Story 349; Corn Products Re- 
fining Co. v. Norton, 185 Misc. 238, 
236 NYS 700. 


[a] Accrual of right of action.— 
A shipper’s right of action for a part. 
of a cargo of lumber, wrongfully un- 
loaded by the vessel before departure 
from the port and burned after un- 
loading, accrued on the destruction of 
the lumber, and not on the arrival of 
the vessel at its destination, so that 
interest should be allowed on the 
value of the lumber from that date as 
damages for delay in paying the loss. 
The Elvaston, 279 Fed. 935. 


For later cases, developments and changes in the law see Annotations, same title and 


section number, 


§§ 824-826] 


goods should have been delivered,*? or in case of 
injury to goods from the time they were delivered.+4 
Although the allowance of such interest in admiralty 
is generally discretionary,*® it will be allowed where 
no reason appears for denying such allowance;*® 
and the fact that a decree for loss of cargo includes 
interest to the date of its entry does not make it 
error to award interest on the entire decree from 
that time forward;*7 but interest will not be al- 
lowed during a period of delay in the proceedings, 
which is caused by the libelant.48 It has been held 
that interest should not be allowed as an incident 
to the damages, except by way of punitory damages 
for any fraud, delinquency, or injustice done by the 
carrier to the owner of the cargo.*® 


Rate of interest. Ordinarily such interest will 
be computed at the legal rate;®® and, in a suit in 
admiralty, the admiralty court will apply the rate 
of interest established by the local law,*! except 
where it is expressly limited by a federal statute.®? 


[§ 825] (5) Incidental Damages. In addition to 
the ordinary damages based on the value of the goods 
lost or injured,®* the vessel or owner may also be 
held hable for other and incidental damages which 
naturally and proximately result from the loss or 
injury complained of,°* such as storage charges,®® 
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the reasonable expense of reconditioning the goods,°® 
in case of a stranded vessel, costs and charges at- 
tending the salvage of the cargo,®” and other items of 
expenditure made necessary by reason of the dam- 
age.°* Where the’damages are measured by the 
market value at the port of shipment, libelant is also 
entitled to recover the freight paid.®® 


Customs duties. The carrier is also liable for 
customhouse duties which have been paid on the 
goods,°° but is entitled to a reduction for any rebate 
on such duties allowed by the customhouse,*! unless 
the rebate has no reference to, and is not allowed 
by reason of, the damages;*? or the duties have not 
been paid.®3 

Less of insurance. Where the carrier, in breach 
of its contract, fails to notify the shipper whether 
the merchandise shipped was stowed above or be- 
low decks, with knowledge on its part that the lo- 
cation of the merchandise would affect insurance 
which it knew the shipper had contracted for, or 
would contract for, so that the shipper was unable 
to collect insurance by reason of the merchandise 
being stowed on deck where it was insured below 
decks, the carrier is hable for the amount of insur- 
ance so lost.°4 


[§ 826] (6) Deductions and Credits.°®° Where 


43. Northern Commercial Co. v.; L. ed. 1001. And see cases supra Corp., 3 F. (2d) 314 [rev on other 
Lindblom, 162 Fed. 250, 89 CCA 230;] notes 42-49, grown gs 20 BS ea) 683, and Bey 300 
The Arctic Bird, 109 Fed. 167; Bazin . ‘ ~ 9 ed. 169]; The érengére, 1 Fed. 
WS Liverpool, ete.,) SS. Co.) 25 Fs Gas. |.v55y g11 cotigna ce ain oe bor | 489s The: Protection) 40a) Fed. 1b..42 
No. 1,152, 3 Wall, Jr. 229; The Gold] 43° Sci 559, 72 1. ed. 1006]: Rotter. | CCA 489. 

Pee MS ead Gan wor damschs Lloyd v.Gosho Co, 29Med.|. Tay, osteland expansee noe allowt 
6,094; The Joshua Barker, 13 F. Cas. | 449 [certiorari den 266 U. S. 621, 45/anle—(1) Expenses incident to the 


No. 7,547, Abb. Adm. 215; The Patrick 
Henry, 18 F. Cas. No. 10,805, 1 Ben. 
292; Woodward v. Illinois Cent. R. 
Co., 30 F. Cas. No. 18,006, 1 Biss. 403; 


[a] 


S€t_ 99,69 i. eds 4721). 


Admiralty rate not applicable. 
—An admiralty rule fixing the rate of 
interest to be allowed on judgments 


auction sale of a damaged cargo, and 
for the services of experts employed 
by the libelant. The Marinin, 32 Fed. 
918. (2) Expenses of pumping op- 
erations for oil transported, where 


The Emily v. Carney, 5 Kan. 645. 


44. The President Arthur, 28 1 
(2d) 391; United SS. Co. v. Schilling, 
181 Fed. 965, 104 CCA 429; United SS. 
Co. v. Haskins, 181 Fed. 962, 104 CCA 
426; The Bérengére, 155 Fed. 439; 
The Eroe, 8 F. Cas. No. 4,521, 9 Ben. 
Monee att aS ele @als.on NO 4.022, eel 
Blatchf. 16]. 


[a] In admiralty “it is more usual 
to allow interest (which in the ad- 
miralty is always discretionary) from 
the date of the liquidation of the 
damages.” U. S. Willow Furniture 
Co. v. La Compagnie Générale Trans- 
atlantique, 271 Fed. 184, 186. 


45. See Admiralty § 350. 


46. U.S. Willow Furniture Co. v. 
La Compagnie Générale Transatlanti- 
que, 271 Fed. 184. 


47. Steamship Wellesley Co. v. 
Hooper, 185 Fed. 733, 108 CCA 71. 


48. The Bencleuch, 10 F. (2d) 49 
[mod 3 F. (2d) 824] (where libelant 
is responsible for two years’ delay 
after filing libels, interest will not run 
during that time). 


49. Lakeman v. Grinnell, 18 N. Y. 
Super. 625; Wolfe v. Lacy, 30 Tex. 
849; Fowler v. Davenport, 21 Tex. 
626. 


[a] Accident without negligence. 
—Where goods are lost by a common 
earrier by accident, and without any 
negligence on its part, interest is not 
to be computed on the value of the 
goods, even from the commencement 
of the suit. Lakeman v. Grinnell, 18 
N. Y. Super. 625. 


50. The Scotland, 105 U. S. 24, 26 
[58 C. J.—32] 


entered on a bond or stipulation for 
the release of property libeled has no 
application to a judgment for breach 
of a contract of carriage, in which 
case the legal rate of interest of the 
state may properly be_ allowed. 
Steamship Wellesley Co. v. Hooper, 
#85 Neds 733, 108 CCA 7A. 


Allowance of interest in admiralty 
in general see Admiralty §§ 350, 351. 


52. See case infra this note. 


. [La] Under the Admiralty Act 
(USCA tit 46 §§ 741-752), interest on 
damages recovered for a loss of ship- 
ment through deviation of a vessel 
operated by the Fleet Corporation is 
limited to four per cent. Smith v. U. 
S. Shipping Bd. Emergency Fleet 
Corp., 26 F. (2d) 337 [mod 2 F. (2d) 
390, and certiorari den 278 U. S. 628, 
49 SCt 29, 73 L. ed. 547]. 


53. See supra §§ 821-823. 


54. The Bérengére, 155 Fed. 439. 
And see cases infra notes 55-59. 


55. Philippine Refining Corp. v. U. 
S., 33 F. (2d) 974 (cocoanut oil). 


56. The Jeanie, 236 Fed. 463, 149 
CCA 515 [rev 225 Fed. 178]. 


57. The City of Para, 44 Fed. 689; 
Rogers v. West, 9 Ind. 400. 


[a] Allowance for services of a 
surveyor employed by the underwrit- 
ers in connection with salvaging the 
cargo cannot be made to the shipper, 
where whatever the surveyor did was 
done as the servant of the underwrit- 


ers. San Rafael Freight, etc., Co. v. 
Columbia Steel Corp., 33 F. (2d) 895. 
5S) hloridas Grain, .ote., Cov eva i: 


S. Shipping Bd. Emergency Fleet 


such expenses are necessary irrespec- 
tive of the negligence or fault of the 
carrier. Philippine Refining Corp. v. 
U. S., 38 FE. (2d) 974 (cocoanut oil). 


59. The Tamba Maru, 274 Fed. 696. 


Deduction for unpaid freight see in- 
fra § 826. 


60. Vietor v. International Nav. 
Co., 45 N. Y. Super. 129. 


61. The Mangalore, 23 Fed. 463. 


‘62. Morrison v. I. & V. Florio SS. 
Co., 36 Fed. 569; The Lizzie W. Vir- 
den, 8 Fed. 624, 19 Blatchf. 340. 


[a] Thus, where the amount of re- 
bate of duties allowed to the libelant 
at the customhouse, on a cargo of 
fruit which respondent had negligent- 
ly failed to deliver in time, was the 
customary one allowed on all fruit 
cargoes, and had no reference to the 
damages caused by respondent’s neg- 
ligence, respondent was not entitled 
to the benefit of it. Morrison v. I. & 
V. Florio Steamship Co., 36 Fed. 569. 


[b] Not element of value.—A re- 
bate of duty for damage to goods ob- 
tained by the consignee is not to be 
considered in computing the damage 
recoverable by the consignee against 
the ship, and as an element of market 
value it has no place. The Eroe, 8 
Bee CaspeNow 4.521) DeBen 9 ee fates 
EF. Cas. No. 4,522, 17 Blatchf. 16]. 


63. The Surrey, 30 Fed. 223. 


64. Turner v. Munson SS. Line, 16 
Nine IN, FEB WS) Gale 


65. Deduction for rebate of duties 
see supra § 825. 
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the shipper consented to have delivery of goods 
damaged during shipment made to a place other than 
the original destination, it was his duty to accept 


them at the place of delivery, and reduce the amount -° 


of his claim for damage by the value of the goods 
so delivered. As a deduction from the amount 
of the damages for injured cargo, the carrier is en- 
titled to a fair and reasonable allowance or charge 
for the storage of the goods which the shipper failed 
to remove from the pier,®? and the reasonable eost 
and expense of disposing of them,°* and has also 
been held entitled to a credit for insurance received 
by the shipper,*® and for the amount received by 
the shipper from the bankrupt estate of a charterer 
for delay in arrival of eargo.‘° But the carrier is 
not entitled to a deduction for the amount paid for 
wharfage or demurrage at the place of delivery,’* 
or for expenses incurred in minimizing the dam- 
age.7? On a libel for injury to goods by improper 
stowage, libelant’s damages cannot be reduced be- 
cause the consignees sold the goods at auction as 
damaged goods, instead of overhauling and repair- 
ing the damage, where the ship’s agents had the same 
opportunity to perform the work of overhauling as 
had the consignees.** 


Freight charges. Where the shipper’s damages are 
estimated on the b&sis of the value of the goods at 
the port of destination, unpaid charges for ship- 
ment and transportation should be deducted there- 
from;'* and where the invoice value is made the 
basis of settlement by the bill of lading, and the 
damaged goods are sold on their arrival, the freight 
paid thereon or due should be deducted from the 
proceeds, and the remainder only credited to the 
carrier against the invoice value, to determine the 
amount of its liability.7® 
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partly to the fault of the carrier and partly to the 
fault of the shipper, and it is impossible to ascer- 
tain for what proportion each is responsible, the 
loss will be equally divided between them;*? but 
where a cargo has been damaged by independent 
causes, for only a part of which the ship is lable, 
the loss will not be equally divided, nor cast wholly 
upon the ship, except as a last resort and when all 
means fail of making an approximate apportionment 
of the loss to the several causes of damage.** Where 
it is apparent that the damage was in great part 
caused by the earrier’s fault, although to some ex- 
tent it would probably have been caused by the 
perils of the sea encountered by the vessel, but to 
what extent the carrier is unable to show, it will 
be held liable for the whole damage;‘® but where 
it appears that the greater part of the damage to a 
cargo resulted from sea perils for which the ship 
is not liable, but further damage occurred through 
the negligence of the master in failing to put into 
port to make repairs, it would be inequitable to 
hold the ship liable for the entire damage, although 
it cannot be separated, and the loss should be di- 
vided;8® and on the same principle the owner of 
a boat liable for wrongful jettison is entitled to a 
deduction for loss oceurring without his fault, be- 
fore the jettison;81 and where animals injured by 
perils of the sea are thrown overboard with others 
not injured, the failure of respondent to prove the 
precise number injured does not render him respon- 
sible for all that were lost.%? 


[§ 828] (8) Lien.s* In accordance with the gen- 
eral rules relating to a shippew’s lien under a contract 
of affreightment,*+ a shipper of goods in a vessel on 
freight, or one to whom he has hypothecated the 
goods,**® has a lien on the vessel for the loss of his 
goods, or any damage they may sustain, from the 


[§§ 826-828 


[§ 827] (7) Apportionment of Damages.7* In 


fault or neglect of the master or the insufficiency of 


admiralty where damage to goods is attributable ’ the vessel to transport them safely,*® and such a 


66. Hart v. Tuttle, 133 Wash. 558, 
234 P19. 


67. The Asuarca, 13 F. (2d) 222. 


68. The Asuarca, supra; Stevens 
v. Sayward, 3 Gray (Mass.) 108. 


Sale by carrier in general see su- 
pra § 789. 


69. Middleton v. U. S., 286 Fed. 
548 [mod on other grounds 3 F. (2d) 
384 (certiorari den 267 U. S. 603, 45 
SCt 463, 69 L. ed. 809)]. 


[a] Thus where, in a suit by a 
shipper against the carrier for dam- 
ages for unreasonable delay in trans- 
portation of a shipment of cotton, the 
damages allowed are based on the 
value of the entire shipment at the 
place of delivery, respondent is en- 
titled to credit for a sum received by 
the shipper from an insurer for cot- 
ton lost through a stranding during 
the course of transportation, there be- 
ing no issue as to such loss made 
by the pleadings and no allegation 
that libelant sues in behalf of the in- 
Surer, which is not a party. Midad- 
dleton v. U. S., 286 Fed. 548 [mod on 
other grounds 3 F. (2d) 384 (cer- 
tiorari den 267 U. S. 603, 45 SCt 463, 
69 L. ed. 809)]. 


70. The Blandon, 39 F. (2d) 933. 
71. The Asuarca, 13 F. (2d) 222. 
72. Ralli v. New York, etc., SS. Co., 


154 Fed. 286, 83 CCA 290. 
73. Hills v. Mackill, 36 Fed. 702. 


74. The Augusto, 29 Fed. 334; The 
Harriet, 11 F. Cas. No. 6,094; The 
Joshua Barker, 13 F. Cas. No. 7,547, 
Abb. Adm. 215; The Patrick Henry, 
13 BF. Cais. No i0ss0o dm Beni 292% 
Woodward vy. Illinois Cent. R. Co., 30 
F. Cas. No. 18,006, 1 Biss. 403; Rice 
v. Ontario Steamboat Co., 56 Barb. 
CN. Y.) 384; Reid v. Luckenbach SS. 
Co., 138 Misc. 21, 230 NYS 602- 


75. The Styria, 95 Fed. 698. 


76. Apportionment of damages in: 
cminelty, in general see Admiralty § 


Case of mutual fault of colliding ves- 
sels see Collisions § 351. 


77. Stillwell v. The J. D. Hall, 34 
Fed. 904; Snow v. Carruth, 22 F. Cas. 
No. 13,144, 1 Sprague 324. 


[a] As against third person.—If 
the owner of goods employ a boat ob- 
viously unfit for the trip, and loss 
happens thereby, as against third 
persons also chargeable with negli- 


gence, he can recover but half his 
peerenes: The Wm. Murtagh, 17 Fed. 
59. 


78. The Shand, 16 Fed. 570. 


79. Speyer v. The Mary Belle Rob- 
erts, 22 F. Cas. No. 13,240, 2 Sawy. 1. 


For later oases, developments and changes in the law see Annotations, 


80. The Musselcrag, 125 Fed. 786. 


81. Bentley v. Bustard, 16 B. Mon. 
(Ky.) 643, 63 AmD 561. 


82. Brauer v. Campania Naviga- 
cion La Flecha, 66 Fed. 776, 14 CCA 
88 [aff 61 Fed. 860, and aff 168 U. S. 
104, 18 SCt 12, 42 L. ed. 398]. 


83. Cross references: 
Lien: 
For breach of: 


Charter party in general see su- 
pra § 307. 


Covenant of affreightment in gen- 
eral see Supra § 498. 
Of charterer’ for loss of or injury 
to goods see supra § 314. 
Maritime liens in general see Mari- 
time Liens 88 C. J. p 1194. 


84 See supra § 498. 


85. American Ins. Co. v. Co 
Paige (N. Y.) 323. saad: 

[a] Thus, where goods on board of 
a Ship are sold by the master in a 
foreign port for the repairs of the 
ship, a person to whom those goods 
were hypothecated has a lien upon 
the ship for the goods sold, if the 
residue proves insufficient to dis- 
charge his claim. American Ins. Co. 
v. Coster, 3 Paige (N. Y.) 323. 


86. The Ft. Gaines, 24 F. (2d) 849; 
The Capit«#ine Faure, 10 F. (2d) 950 
(mod 1 F. (2d) 406, and certiorari den 

$e 


same title and section number, 


§ 828] 


lien may exist by virtue of a state statute,87 provided 
such statute does not materially alter the rights and 
liabilities of the parties under the general rules of 
maritime law.** This lien operates where the vessel 
1s operated under a charter party,®® even though that 
fact is known to the shipper;9® and the rights of 
the shipper are not affected by provisions of the 
charter party, of which he had no knowledge or no- 
tice.°* But it has been held that the mere union of 
ship and cargo arising from the loading of the cargo 
on the ship gives no lien for damages from delay in 
sailing, where the shipper knew he was dealing with 
the euateres and took the charterer’s bill of lad- 
ing.°? 


This lien attaches when, and only when, in pursu- 
ance of the contract of affreightment, the goods are 
received on board the vessel for transportation,®® 
or on a lighter engaged by the ship,®* or are, in some 
other way delivered to the possession or control of 
the ship or her master;®*® and is not deferred until 
the vessel breaks ground for the voyage,®*® and when- 
ever any event happens which renders the lien en- 


sub nom. Societe de Navigation 4 88. 
Vapeur France Indo-Chine v. Cooper, 
271 U. S. 684 mem, 46 SCt 634 mem, 
70 L. ed. 1150]; The Humarock, 234 
Fed. 716; The Director, 26 Fed. 708; 
The J. C. Stevenson, 17 Fed. 540; The 
Casco, 5 F. Cas. No. 2,486, 2 Ware 188; 
The Paragon, 18 F. Cas. No. 10,708, 1 Liens § 47 
Ware 326; The Rebecca, 20 F. Cas. G 
No. 11,619, 1 Ware 187; The Waldo, 89. 
28 F. Cas. No. 17,056, 2 Ware 165; The | 725. 


267 Fed. 881)]. 


statutes 
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Osaka Shosen Kaisha v. Pacific 
Export Lumber Co., 260 U. S. 490, 43 
SCt 172, 67 L. ed. 364 [rev sub nom. 
The Saigon Maru, 


Validity of maritime lien state 
in general 


They El SS) INos 43; 
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forceable, it relates back to the time it was so de- 
livered or received.°? Receipt of part of the cargo 
called for by the contract does not entitle the shipper 
to a len on the vessel for damages caused by its re- 
fusal to receive the rest of the cargo ealled for by 
the contract.°® 


Damages caused by seizure. Where by virtue of a 
clause in the bill of lading,®® or a provision of the 
Harter Act,’ the vessel is exempt from liability for 
damages caused by legal process, a lien thereon does 
not arise for damages for the nondelivery of perish- 
able cargo due to the seizure of the vessel under legal 
process,” and therefore claimant of such damages 
cannot complain because a lien allowed to him is 
ranked last.? 

Priorities. The lien on the vessel for loss or dam. 
age to cargo is preferred to the right of the general 
creditors of the owners;° and to a mortgage on the 
vessel for labor and-material furnished in her home 
port in fitting her for a voyage, notice whereof is en- 
tered on the register.® 


master for shipment before it reach- 
es the hold of the vessel.” Bulkley 
v. Naumkeag Steam Cotton Co., 24 


272 Fed. 799 (aff| How. (U:. S.) 386, 394, 16 L. ed. 599 
he The Arabien, 11 F. (2d) 304, 
6]. 


see Maritime [b] ‘There is no lien upon a vessel 
in respect to goods for which her 
agents have issued a bill of lading, 
but which are destroyed while in cus- 


tody of the keeper of the landing be- 


243 Fed. 


Belfast v. Boon, 41 Ala. 50 [rev on 
other grounds 7 Wall. (U. S.) 624, 19 
L. ed. 266]; Miners’ Co-operative 
Assoc. v. The Monarch, 2 Alaska 383. 


[a] A lien on the vessel exists: 
(1) For any damage to his goods for 
which by the common law the shipper 
could maintain an action. The Bel- 
fast v. Boon, 41 Ala. 50. (2) For 
failing to make a right delivery, 
whether such failure is due to un- 
seaworthiness or improper loading. 
Taylor Bros. Lumber Co. v. Sunset 
Lighterage Co., 43 F. (2d) 700. (3) 
For loss sustained where a cargo of 
lumber was damaged because of the 
vessel’s unseaworthiness, and was dis- 
charged before reaching its destina- 
tion to permit necessary repairs to 
the vessel, which was seized and sold, 
requiring a sale of the cargo its ore} 
loss. The Richmond, 2 F. (2d) 903. 
(4) For the value of goods sold and 
consumed where part of a cargo is 
sold by the master to raise money 
for the necessary repairs of the ves- 
sel, and part is consumed by the crew 
and passengers on the voyage. The 
Gold Hunter, 10 F. Cas. No. 5,513, 1 
Blatchf. & H. 300. 


[b] The French code de commerce 
does not differ from the general mari- 
time law in respect to liens on the 
ship for damage _ to the cargo. The 
Zone, 30 F. Cas. No. 18,220, 2 Sprague 
19. 

Lien of shipper under affreightment 
contract in general see supra § 498. 


87. See statutory provisions. And 
see The Robert Morris v. Williamson, 
6 Ala. 50 (holding that Act [1836] § 
2 [Clay Dig. p. 139], giving a lien on 
a boat for its failure to deliver goods 
as specified by the bill of lading, ap- 
plies to injuries to goods, and was not 
intended to provide only for a lien 
in case of total loss of the cargo). 


Maritime liens under state stat- 
utes in general see Maritime Liens §§ 


46-48. 


_ Gien of charterer for loss of or in- 
jury to cargo see supra § 314. 


90. The Seaboard, 119 Fed. 375. 

91. The H. & S.-No. 3, 243 Fed. 
725. 

92. The Hsrom, 272 Fed. 266 [rev 


261 Fed. 624, and certiorari den 257 
U. S. 634, 42 SCt 47, 66 L. ed. 408]; 
hee Ripon City, 102 Fed. 176, 42 CCA 


93.. The Trader, 17°F. (2d) 623; 
The St. Paul, 277 Fed. 99; The Esrom, 
261 Fed. 624 [rev on other grounds 
272 Fed. 266, (certiorari den 257 U. 
S. 634, 42 SCt 47, 66 L. ed. 498)]; The 
Humarock, 234 Fed. 716. 


[a] No lien exists for loss of or 
damage to goods before delivery to 
and receipt on board the _ vessel. 
Osaka Shosen Kaisha vy. Pacific Ex- 
port Lumber Co., 260 U. S. 490, 48 S 
Ct 172, 67 L. ed. 364 [rev sub nom. 
The Saigon Maru, 272 Fed. 799 (aff 
267 Fed. 881)J; The Tuladi, 18 F. (2d) 
627; The Arabien, 11 F. (2d) 304; The 
Esrom, 272 Fed. 266 [rev 261 Fed. 
624, and certiorari den 257 U. S. 634, 
42 SCt 47, 66 L. ed. 408]. 


[b] Signing of bill of lading.— 
Notwithstanding the charter of a ves- 
sel provided that the captain should 
sign bills of lading, and they were 
signed only by the charterer, by re- 
ceipt of the goods by the vessel she 
was bound, and the lien on her for 
care and transportation then attached. 
The Esrom, 261 Fed. 624 [rev on oth- 
er grounds 272 Fed. 266, and certio- 
rari den 257 U. S. 634, 42 SCt 47, 66 
L. ed. 408]. 


94. The Trader, 17 F. (2d) 623. 


95. The Trader, supra; The Esrom, 
2972 Fed. 266 [rev 261 Fed. 624, and 
certiorari den 257 U. S. 634, 42 SCt 
47, 66 L. ed. 408]. 

[a] The delivery may be construc- 


tive, and reciprocal liens may attach 
“when the cargo is delivered to the 


fore being received on board or com- 
ing under the control of the master. 
The Guiding Star, 53 Fed. 936 [aff 
62 Fed. 407, 10 CCA 454] (holding also 
that where several steamboats, asso- 
ciated under one name, ran regularly 
between the same points under an 
agreement as to rates and sailing 
days, but each kept its own earnings, 
and paid its own expenses, and the 
masters of all the boats executed a 
writing authorizing a person named 
to sign bills of lading, and to repre- 
sent their boats, as agents, on a libel 
to enforce a claim of goods alleged 
to have been destroyed while in the 
possession of the steamers’ agents, 
that bills of lading signed by such 
agent could not bind all the boats 
jointly, and thus create a maritime 
lien against them all for each ship- 
ment, without regard to whether one 
or the other carried the goods, for 
the masters had no power. to grant 
such authority). 


96. The Esrom, 261 Fed. 624 [rev 
on other grounds 272 Fed. 266 (cer- 
tiorari den 257 U. S. 634, 42 SCt 47, 
66 L. ed. 408)]. 


97; ‘The St) Paul, 277 read. 99: 


98. Osaka Shosen Kaisha y. Pa- 
cific Export Lumber Co., 260 U. S. 
490, 43 SCt 172, 67 L. ed. 364 [rev 
sub nom. The Saigon Maru, 272 Fed. 
799 (aff 267 Fed. 881)]. 


99. See supra § 654. 
1. See supra § 570. 
2. The Estrada Palma, 8 F. 


103. 
8. The Estrada Palma, supra. 


4. Priorities of maritime liens in 
general see Maritime Liens §§ 92- 
114, : 

5. The Rebecca, 20 F. Cas. No. 11,- 
619, 1 Ware 187. 

6 Justi Pon v. Arbustci, 14 F. Cas. 


(2d) 


‘No. 7,589. 


00) [a8e0r oa) 
Effect; loss or waiver of lien.? Such a lien vests 
no. absolute, indefeasible interest in the ship or ves- 
sel,s and may be lost by unreasonable delay.® But 
to constitute a waiver of the lien there must be a 
knowledge of the loss or injury coupled with an in- 
tention to abandon the remedy,!° or some contract 
inconsistent with the existence of the lien;'! and it 
is not waived by the acceptance of the goods by the 
consignee or owner,!? nor by a receipt specifying that 
they had been received in good order.'* It is not 
defeated by a bona fide sale before the shipper has 
had an opportunity for enforeing it,* particularly 
where the purchaser has knowledge of the claim;'° 
and so a purchaser of a vessel cannot invoke the de- 
fense of laches to defeat a suit by an insurer to en- 
force a lien for the negligent loss of cargo, occurring 
before the purchase, where the suit was commenced 
within a year after the loss, and it does not appear 
that he bought without knowledge of the len.'® 


Enforcement.!* Such lien may be enforced by 
process in rem against the vessel in admiralty ;** and 
where the vessel was operated by a charterer, such 
a suit in rem cannot be defeated by showing that the 
suit might or might not have been brought against the 
charterer in person.'® Where the lien is sought to 
be enforced under the general admiralty law, and not 


7. Loss of maritime lien in gen-] Wood, 12 F. Cas. 
Zoek eas: 
Hughes v. Sun Mut. Ins. Co., 100 N. 


eral see Maritime Liens §§ 117-141. v. Hennell, 


Waiver of maritime liens in gen- 
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No. 6,693; 


[§§ 828-831 


under the state law, for materials or repairs fuv- 
nished, it is not subject to a requirement of a state 
law that the libel should be filed before the vessel 
make another voyage.”° 

[§ 829] BE. Freight**!1—1. Right to Freight—a. 
In General. The general rule is that a carrier of 
goods by water is entitled to freight when,** and only 
when,2® he has properly fulfilled his contract of car- 
riage. 

[§ 830] b. Necessity of Commencing Voyage.** 
If the ship does not begin her voyage at all, does not 
break ground, no freight is payable.*° Thus if the 
vessel sinks in the port of departure and the goods 
are rescued by the insurers and turned over to the 
owner,2® or if the vessel, before she breaks ground 
for a voyage, is so injured as to be rendered unsea- 
worthy and incapable of earning freight,?7 no freight 
is earned. 

Shipper’s removal of goods. If the goods are 
wrongfully taken from a vessel by the shipper before 
she has broken ground on the voyage the shipowner 
is not entitled to freight as such.?* 

[§ 831] c. Carriage to Destination. As a general 


rule, delivery of the cargo at the port of destination 
is a condition precedent to the right to freight,?® 


Sutton 
13,646; 


ried them to the port of destination, 
he could recover freight). 


[a] In such case the shipowner, 


No. 


eral see Maritime Liens §§ 117-130. 


8. The Favorite, 8 F. Cas. No. 
4,696, 1 Biss. 525. 

9. The Rebecca, 20 F. Cas. No. 
14,619, 1 Ware 187. 

10. The Robert Morris v. William- 
son, 6 Ala. 50. 

11. The Robert Morris v. William- 


son, supra. 
12. The Robert Morris v. William- 
son, Supra. 
13. The Robert Morris v. William- 
son, supra. 


14. The Rebecca, 
11,619, 1 Ware 187. 


20 EF. Cas. -No. 


15. The Rebecca, supra. 
16. The Seaboard, 119 Fed. 375. 
17. Enforcement of maritime lien 


pean see Maritime Liens §§ 142— 
173. 


18. Taylor Bros. Lumber Co. v. 
Sunset Lighterage Co., 43 F. (2d) 700; 
The G. A. Tomlinson, 279 Fed. 786; 
The Rebecca, 20 F. Cas.+ 11,619, 1 
Ware 187. 


19. The Capitaine Faure, 10 F. (2d) 
950 [mod 1 F. (2d) 406, and certio- 
rari den sub nom. Societe de Naviga- 
tion a Vapeur France Indo-Chine v. 
Cooper, 271 U. S. 684, 46 SCt 634, 70 
L. ed. 1150]. 


20. Knox v. Ninetta, 14 F. Cas. No. 
(OU, Crapberbedt. 58 Pas daa aso. 

21. Cross references: 
Charter money or other compensation 

by charterer see supra §§ 286-299. 
PDWCageLreweint cals (Coma ido. 
‘Freight” 27 C. J. p. 901 et seq. 


Recovery of payment of excess 
freight in land transportation see 
Carriers §§ 708-720. 


22. Blowers v. One Wire Rope Ca- 
ble, etc., Co., 21 Fed. 352; Hopkins v. 


Y. 58, 2 NE 901, 3 NE 71 [aff 12 Daly 
45]. 

[a] His right to freight is not af- 
fected by outccme. of prior suit, in- 
stituted by a third person against the 
consignee, after the termination of 
the voyage, to determine the owner- 
Ship O£, athe carso. Crapo mv.n won| 
Arctic, 6 FE. Cas. No. 3,361. 


23. The Excelsior, 8 F. Cas. No. 
4,592, 2 Ben. 434; Lacombe v. Waln, 
4 Binn. (Pa.) 299; Compagnie de 
Commerce et de Navigation D’Extreme 
Orient v. Hamburg Amerika Packet- 
facht Actien Gesellschaft, 36 Philip- 
pine 590. 


24. Effect of embargo on freight 
see infra § 836. 


25. The Tornado, 108 U. S. 342, 2 
SCt 462 200 Legredten (4ueipe © Uren See 
bene, 1B. & P. 634, 126 Reprint 1104, 
LO 


“Preight commences from _ the 
breaking ground... the ship begins 
to earn when she begins to move.” 
Curling v. Long, supra. 


26. Rogers v. West, 9 Ind. 400. 


[a] Bffect of taking possession.— 
Even if the owners did take the prop- 
erty from the possession of the car- 
rier against its consent, it was not 
equal to a delivery of the cargo at the 
place of delivery in, the same con- 
dition as when the owners so took it, 
entitling him to the price of the car- 
riage. Rogers v. West, 9 Ind. 400. 


Ws J ibleNes MibCoreRNoKO, Ae, WW, Sy glee 
SCt 746, 27 L. ed. 747. 


28. Bailey v. Damon, 3 Gray 
(Mass.) 92. But see Bartlett v. Carn- 
ley, 13 N._Y¥. Super. 194 (holding 
that the shipper must pay the freight 
before he can reclaim ‘the goods); 
ARINC EWE ayer Ane loyes sh (Sy; IRS UOC Fy 
ECL 219 (holding that where, after 
the goods had been loaded, the 
shipper demanded them back but the 
master refused to redeliver and car- 


although entitled to damages, is not 
entitled to the stipulated freight as 


such. Bailey v. Damon, 3 Gray. 
(Mass.) 92. 
29. U. S.—Brittan v. Barnaby, 21 


How. 527, 16 L. ed. 177; The Gracie 
D. Chambers, 253 Fed. 182, 165 CCA 
82 [aff. 248 U. S. 387, 39 SCt 149, 63 
L. ed. 318]; Mitsui v. St. Paul F. & 
M. Ins. Co., 202 Fed. 26, 120 CCA 280 
[certiorari den 231 U. S. 749. 34 SCt 
321, 58 L. ed. 465]; The Norman 
Prince, 185 Fed. 169; Christie v. Da- 
vis Coal, etc., Co. 95 Fed. 837 [aff 110 
Fed. 1006, 49 CCA 170]; The Mary 
Riley v. Three Thousand Railroad 
Ties, 88 Fed. 254; The Ann D. Rich- 
ardson, 1 F. Cas. No. 410, Abb. Adm. 
499 [aff 1 F. Cas. No. 411, 1 Blatchf. 
358]; Hart v. Shaw, 11 F. Cas. No. 
6,155, 1 Cliff. 358; Hurtin v. Union 
Ses Co., 12 F. Cas. No. 6,942, 1 Wash. 
oU. 


_Ala.—Norton-Crossing Co. v. Mar- 
tin, 202 Ala. 569, 81 S 71. 


Sey oS aut v. Russell, 5 Del. 


ont oe ee v. Fox, 1 Hawaii 


SON Boe tae Co.; v. Chap= 
man 2, . Dec. eprint) 207, 2 s 
LMonth 75. e : ies 


eg paar eeissk oe v. Young, 88 Pa. 


Philippine.—Compagnie Franco-In- 
dochinoise v. Deutsche Australische 
Dampschiffs Gesellschaft, 36 Philip- 
pine 6435 _ Compagnie de Commerce 
et de Navigation D’Extreme Orient vy, 
Hamburg Amerika Packetfacht Ac- 
tien Gesellschaft, 36 Philippine 590. 


S. C.—Halwerson v. Cole, 28 S.C. L, 
3821, 40 AmD 603. 


a wees v. Haught, 14 Tex. 


Wash.—Northern Pac. 


RE Cosmve 
Johnson, 110 Wash. 86, 188 P 30. 


*By GILBERT G. FINLEY (§§ 829-870). 


ss For later cases, developments and changes in the law see Ann 


Pay Saas Prt TS on 1 Ee 
otations, same title and section number, 


§§ 831-834] 


and without such delivery the voluntary acceptance 
of the cargo at an intermediate place by the owner 
of the cargo is necessary to enable the shipowner to 
recover either full or pro rata freight ;?° or as it has 
been probably more comprehensively stated, freight 
is due, notwithstanding the nonarrival of the goods 
at the port of destination, only where the nonarrival 
has been occasioned by no default or inability of the 
carrier ship, but has been occasioned by the default 
or waiver of the merchant shipper.*! 
rule may be varied by stipulations,?? but such stipu- 
lations, in order to be effective, must be in writing 


and signed by the parties.*? 


[§ 832] d. Return to Port of Departure. If a ship 
is obliged by perils of the sea to put back to her port 
of departure, and her cargo is there sold by the mas- 
ter with the consent of the shipper, no freight is 


earned.°®* 


[§ 833] e. Abandonment of Vessel and Cargo, If 


Eng.—Brown v. Tanner, L. R. 3 Ch. 
597; London Transport Co., Ltd. v. 
‘'Trechmann Bros., [1904] 1 K. B. 635; 
Metcalf v. Britannia Ironworks Co., 2 
Q. B. D. 423; Osgood v. Groning, 2 
“Campb. 466; The Fortuna, Edw. Adm. 
56, 165. Reprint 1031; Penrose. v. 
Wilkes [cit Shepard v. De Bernales, 
sn Hast 565,°570, 104° Reprint 4901. 
‘Blank v, Solty, Holt N. B. 5547.3 ECL 
218; Anonymous, 1 Sid. 236, 82 Re- 
print 1079. 


Ont.—Wright v. Cluxton, 31 U. C. 
'Q. B. 246. 
“Tf the shipowner fails to carry 


the goods for the merchant to the 
‘destined port the freight is not 


earned.” London Transport Co., Ltd. 
v. Trechmann Bros., [1904] 1 K. B. 
‘635, 642. 


“Partial conveyance does not meet 
the terms of the contract, and conse- 
quently gives the ship owner no claim 
for freight.” Janion v. Fox, 1 Hawaii 
‘271, 274. 


{a] Thus (1) in the absence of any 
agreement, express or implied, to 
make payment for a partial perform- 
cance of the contract of affreightment, 
the shipowner has no claim for 
freight until delivery of the cargo at 
the designated port of destination. 
‘Compagnie de Commerce et de Navi- 
gation D’Extreme Orient v. Hamburg 
Amerika Packetfacht Actien Gesell- 
schaft, 36 Philippine 590. (2) Where 
master who deviates from course and 
puts into neutral port in order to save 
ship from capture by enemy power, 
relinquishes the attempt either to car- 
ry on the goods on his own ship, or to 
send them to their destination in an- 
other ship, he thereby wholly aban- 
dons any claim for freight. Compag- 
nie Franco-Indochinoise v. Deutsche 
Australische Dampschiffs Gesell- 
schaft, 36 Philippine 643; Compagnie 
et Commerce et de Navigation D’Ex- 
treme Orient v. Hamburg Amerika 
Packetfacht Actien Gesellschaft, su- 
pra. 

[b] Inland destination.—Under 
through bills of lading for overland 
points in America covering shipments 
of tea from the Orient by steamer to 
Seattle and thence by rail, the freight 
is payable on delivery at destination, 
though the bills provided the ocean 
ecarrier’s liability shall cease on de- 
livery from the ship’s deck. North- 
ern Pac. R. Co. v. Johnson, 110 Wash. 
86, 188 P 30. 


{c] Although freight is made pay- 
able by shipper on shipment of goods, 
it is not merely on that account 
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a vessel and cargo are abandoned at sea by the mas- 
ter and crew without intention to retake them no 
freight is earned,*®® but if the abandonment is in- 
tended to be temporary,*® or if the ship is abandoned 
under compulsion from an enemy ship and it is later 
salved and brought into port, the shipowners have 
a right to take the cargo to the port of destination 
and to be paid the agreed freight.37 


[§ 834] f. Deviation or Retardation of Voyage. 
Violation of a shipping contract, by deviation from 
the course and taking additional cargo, does not of 
itself forfeit freight, but merely authorizes a distinet 
action for damages against the vessel;?5 and even 
where there is a deviation during a voyage which 
avoids the contract of affreightment, the acceptance 
of the cargo by the freighter, with full knowledge of 
the deviation, restores to the shipowner his right to 


freight.*° A temporary retardation does not deprive 


earned without a performance of the 
voyage. Mashiter v. Buller, 1 Campb. 
84, 170 Reprint 885; Clark v. Druisi- 
na, 1 Marsh. 123. 


30. U. S.—-Mitsui v. St. Paul F. & 
M. Ins. Co., 202 Hed. 26, 120 CCA 280 
[certiorari den 231 U. S. 749, 34 SCt 
321, .58 L. ed. 465.13 The Ann D. Rich- 
ardson, 1 F. Cas. No. 410, Abb. Adm. 
499 [aff 1 F. Cas. No. 411, 1 Blatchf. 
358]; The Nathaniel Hooper, 17 F. 
Cas. No. 10,032, 3 Sumn. 542. 


IN. Y——Mekibbingve, Beck, 3:9) N.Y. 
262, 6 Transer: A. 69. 


ieee ore Vv. woung, 38) Pa. 


Tex.—Adams v. 
243. 


Eng.—Osgood v. Groning, 2 Campb. 
466; Christy v. Row, 1 Taunt. 300, 
127 Reprint 849. 


Ont.—Wright v. Cluxton, 31 U. C. 
Q. B. 246. 


[a] 
—If a cargo is received at a port 
other than the place of destination by 
compulsion, and the supercargo or 
eaptain, acting for the benefit of all 
sells it and receives the proceeds 
thereof, no freight is earned or due 
(Hurtin v. Union Ins. Co., 12 F. Cas. 
No. 6,942, 1 Wash. C: C. 530). 


{[b] Sale of perishable cargo.— 
Where perishable cargo is sold at a 
port of distress, at which a vessel 
lays up for repairs on account of in- 
juries due to perils of the seas, no 
freight is recoverable. The Velona, 
28 F. Cas. No. 16,912, 3 Ware 139. 


[c] Capture of vessel—Where a 
vessel has been captured on her voy- 
age, and condemned at an intermedi- 
ate port, and a part of the cargo has 
been restored and sold at the same 
port, no freight is due for the part so 
restored. The Harriet, 11 F. Cas. No. 
6,094; Sampayo v. Salter, 21 F. Cas. 
No. 12,277, 1 Mason 43. 


Haught, 14 Tex. 


31. Janion v. Fox, 1 Hawaii 271. 

32. The Norman Prince, 185 Fed. 
169. 

33. The Norman Prince, supra. 


Requisites and validity of contracts 
of affreightment generally see supra § 
492. 


34. Lord.v. Neptune Ins. Co., 10 
Gray (Mass.) 109. 
35. The James Martin, 88 Fed. 649. 


36. Hughes v. Sun Mut. Ins. Co., 
TOON. sv. 58, 2UNE 901, 3 NE 71 [aft 


Acceptance under compulsion. 


the carrier of his right to the freight money.*°® 


12 Daly 45]. 

{a] Thus, where a buoy is attached 
to a sinking vessel so that it may 
easily be found, and the insurers of 
the cargo and the vessel raise the 
latter for the benefit of all concerned 
and complete the voyage, and there 
has been no actual abandonment to 
the insurers of the vessel, the freight 
is earned. Hughes v. Sun Mut. Ins. 
Co., 100 IN. Yo 58s/2) Nis 900503) Neral 
[aff 12 Daly 45]. 


37. Bradley v. Newsom, [1919] A. 
CAG [reve PLOUSIa Kee ora 


38. Knox v. The Ninetta, 14 F. Cas. 
No. 7,912, Crabbe 534, 5 PalJi 33: 


39. Thatcher v. McCulloh, 23 F, 
Cas. No. 18,862, Olcott 365. 


{a] Effect of prior knowledge.— 
An intention of the master of a ship 
to depart from her direct voyage and 
stop at an intermediate port for the 
purpose of taking in additional cargo, 
if assented to or made known to a 
shipper when bills of lading are exe- 
cuted to him, is not a deviation which 
affects the right to recover freight. 
Thatcher v. McCulloh, 23 F. Cas. No. 
13,862, Olcott 365. 


40. Murray v. Attna Ins. Co., 17 FB. 
Cas. No, 9,955,-4 Bisso4172(O¢den iv. 
Barker, 18 Johns. (N. Y.) 87. 


[a] Sale of cargo.—Where a ves- 
sel on the Lakes, late in the season, 
is laid up by stress of weather, and 
the cargo is necessarily unloaded, and 
the owner takes it or has it sold al- 
though the vessel might have com- 
pleted the transportation in the 
spring, she is entitled to full freight. 
Murray v. AXtna Ins. Co., 17 F. Cas. 
No. 9,955, 4 Biss. 417. 


[b] Close of navigation.—Deten- 
tion by close of navigation does not 
terminate the contract of affreight- 


ment. Allen v. Mercantile Mut. Ins. 
Co., 44 N. Y. 487, 4 AmR 700 [rev 46 
Barb. 642]. 

[c] Injury to vessel.—(1) Where 


the vessel is damaged, if it is repaired 
and ready to proceed in a reasonable 
time the shipper may not take his 
cargo without the payment of freight. 
Allen v. Mercantile Mut. Ins. Co., 44 
N. Y. 487, 4 AmR 700 [rev 46 Barb. 
642]. (2) Where, although a vessel 
is damaged it could be repaired with- 
in a reasonable time, the fact that 
after the repairs were made naviga- 
tion was elosed for the winter does 
not entitle the owner to the goods 
without payment of the freight. AI- 
len v. Mercantile Mut. Ins. Co., supra. 
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[§ 835] g. Prevention of Carriage—(1) By Cargo 
Owner. If the owner of the cargo is the cause of its 
not being transported to the port of destination, full 
freight is earned,*! and, after the cargo is on board 
and the voyage begun, the shipper cannot demand it 
short of the port of destination without payment of 
full freight for the whole voyage.” Thus, where a 
ship grounds a short distance down a river from the 
port of departure, and the shipper, alleging the con- 
signee’s failure, withdraws the cargo under legal 
process, he will be liable for the whole freight, the 
ship soon after the disaster being ready to continue 
her voyage;*® also, if the vessel becomes disabled 
and by the default of the owner of the cargo the mas- 
ter is prevented from forwarding the cargo from an 
intermediate port to its destination, the whole 
freight is payable,** or if the cargo is damaged, and 
by the mutual voluntary agreement of the master and 
shipper it is sold short of the port of destination, 
full freight may be recovered.*® 

[§ 836] (2) Restraint of Princes. If, after a ves- 
sel has taken on board a cargo to be carried, an em- 
bargo prevents her from sailing, and the cargo is 
sold at the port of shipment, the owner of the vessel 
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can recover nothing in the way of freight from the 


41. Owens v. Breitung, 270 Fed.|]a vessel 
190; Hart v. Shaw, 11 F. Cas. No. 6,-| circumstances which 
155, 1 Cliff. 358; McKibben v. Peck, 
39 N. Y. 262, 6 Transcr. A. 69; Adams 


y,, Haught, 14. Tex: 243%) (Cargo ex 


is abandoned at sea under 


abandonment excusable, so that it did 
not operate to terminate the contract 
of affreightment, and is brought into 


shipper,*® nor can freight be recovered where, after 
the voyage is begun, it is stopped because of the 
ship;** but if the voyage is stopped because of the 
cargo the ship may recover full freight.** ; 


[§ 837] h. Right To Tranship and Forward To 
Barn Freight.*? If the cargo in fact reaches the port 
of destination so that delivery can be made, whether 
by the boat named, or by another agency set in mo- 
tion by the original carrier or by one standing in 
his place, freight is earned.°° Thus, if the ship 1s 
disabled from completing her voyage, the master 
may earn full freight by transhipping and forward- 
ing the goods.°! In such case if the master tran- 
ships the cargo, he may charge the excess of the cost 
of transhipment over his freight to the owner of the 
goods;°? but the owner of the goods cannot be held 
both for the whole freight originally contracted for 
and the freight paid on the transhipped goods,°* nor 
if there is no necessity for reshipment can he be held 
liable for the cost thereof.°+ If the master declines 
or is unable to either repair or tranship, he may be 
called upon to deliver without payment of freight;°° 


but before a reasonable time has elapsed he cannot be. 


required to deliver except on payment of full freight 
and waiver of delivery.°° The freighter of goods on 


49. Duty to tranship and forward 
cargo to destination: 


In general see supra § 522. 
Of insurer on freight see Marine In- 


rendered such 


[§§ 835-837 


Galam, Brown. & L. 167, 2 Moore P. C. 
N. S. 216, 15 Reprint 883. 


[a] Sale at port of capture.—A 
shipowner, who was prevented from 
Keeping his contract of carriage after 
capture of the ship by the shipper’s 
sale of the cargo at the port of cap- 
ture, is entitled to retain the entire 
freight prepaid for the voyage, not 
merely freight pro rata _ itineris. 
Owens y. Breitung, 270 Fed. 190. 


42. The Tourist, 16 F. (2d) 154; 
The Eliza Lines, 114 Fed. 307, 52 CCA 
195; Jordan v. Warren Ins. Co., 13 F. 
Cas. No. 7,524, 1 Story 342; Seaman 
v. The Crescent City. 21 F. Cas. No. 
12,581, 1 Bond 105; Newhall v. Var- 
gas, 15 Me. 314, 33 AmD 617; Ellis 
v. Willard, 9 N. Y. 529; Braithwaite 
v. Power, 1 N. D. 455, 48 NW 354. 


[a] Thus, where the master of a 
vessel agreed to carry goods for a 
stipulated price, no time for delivery 
being Specified, and the closing of 
navigation interrupted the voyage, 
and while the master was unloading 
and preparing to complete the trans- 
portation by land the consignee took 
the goods by force, the master could 
recover full freight from the con- 
signor, and he could rightfully have 
held the goods until the opening of 
navigation, and then earned full 
freight by completing the navigation 
by water. Braithwaite v.. Power, 1 
N. D. 455, 48 NW 354. 


[b], Goods required to be returned. 
—Full freight under bill of lading 
must be paid by the shipper, who in 
the course of transportation requires 
return of the goods. The Tourist, 16 
F, (2d) 154. 


[ec] Stoppage in transitu.—Where 
goods are sold and shipped on board 
a vessel of the vendee, and are 
stopped in transitu by the vendor, the 
vendee is entitled to receive payment 
of the freight and charges on the 
goods reclaimed. Newhall v. Vargas, 
15 Me. 314, 33 AmD 617. 


[ad] Abandonment at sea.—Where 


port by salvors, but by the action of 
the cargo owners the resumption of 
the voyage is prevented, the ship- 
owner is entitled to be compensated 
for his loss-of freight on principles of 
equity; but under such principles his 
damages cannot go beyond compensa- 
tion, and he is not entitled to recover 
the gross freight he would have 
earned under the contract, but only 
the estimated net freight, and from 
that should be deducted the net 
amount the ship earned, or should 
reasonably have earned, during the 
time it would have taken her to com- 
plete the voyage. The Eliza Lines, 
114 Fed. 307, 52 CCA 195. 


Effect of retaking goods prior to 
comms encement of voyage see supra § 
830. 


{a] Rule applied.—Although a 
barge upon which goods are being 
carried is injured by a collision, the 
carrier may endeavor to earn the 
freight by carrying out the contract. 
The Tourist, L6" BS (2d0" 154. 


43. Blake v. Morgan, 3 Mart. (La.) 
375; Merchants’ Mut. Ins. Co. v. But- 
ler, 20 Md. 41. 


yaar The Soblomsten, L. R.1 A. & E. 
45. Jordan vy. Warren Ins. Co., 13 


F. Cas. No. 7,524, 1 Story 342. 


46. Kelly v. Johnson, 14 F. Cas. 
No..7,672, 3 Wash. 45. 


47. The Fortuna, Edw. 56, 165 Re- 
print Fost 


[a] Thus freight may not be re- 
covered where an enemy ship is cap- 
tured which contains cargo to a neu- 
tral country, the cargo being entitled 
to proceed to its destination. The 
Fortuna, Edw. 56, 165 Reprint 1031. 


48. The Fortuna, supra. 


[a] Thus, where a warring nation 
brings in a neutral vessel because of 
the character of the cargo, the ship is 
discharged with full freight. The 
Fortuna, Edw. 56, 165 Reprint 1031. 


surance § 435. 


50. Hughes v. Sun Mut. Ins. Co., 


100: N. ¥. 58, 2 NE 901,-3 NE Tio fas 
12 Daly 45]. 


bl. Janion, va Fox, .. Hawaiians 
Bradhurst v. Columbian Ins. Co., 9 
Johns. (N. Y.) 17; The Soblomsten, 
i Red A. & B. 293; 


[a] Time allowed to tranship.— 
The master is allowed a reasonable 
time within which to reship or tran- 
ship so as to earn his freight. The 
Soblomsten, L. R. 1 A. & EB. 293, 


_ 52. Hugg v. Baltimore, ete., Smelt- 
ing, etc., Co., 35 Md. 414, 6 AmR 425; 
Co eaak v. Scovell, 4 Johns. Ch. (N. Y.) 


_ 53. Hugg v. Baltimore, etc., Smelt- 
ing, etc., Co., 35 Md. 414, 6 AmR 425; 
Crawford v. Williams, 1 Sneed (Tenn.) 
205, 60 AmD 146. 


54. Gaither v. Myrick, 9 Md. 118, 
66 AmD 316. 


[a] Thus, where the ship was sold 
prior to the termination of the voy- 
age, the shipper is not liable for the 
charges of landing and reshipment 
of the cargo. Gaither v. Myrick, 9 
Md. 118, 66 AmD 316. 


55. Bradhurst v. Columbian Ins. 
Co., 9 Johns. (N. Y.} 17; The Bahia, 
Brown. & L. 292. 


56. Hubbell v. Great Western Ins. 
Co., 74 N. Y¥. 246 [rev 10 Hun 167]; 
The Bahia, Brown. & L. 292. 


: 
_fa] By German law, if vessel is 
liable to risk of capture, cither party 
may withdraw from the contract of 
affreightment; but the master is not 
obliged to part with the cargo or to 
tranship it, unless distance freight, 
as well as all other claims of the 
shipowner and the contributions due 
from the cargo for general average, 
have been paid or secured. It was 
held that a demand upon the master 
to tranship at his own risk and ex- 
pense was not such a compliance with 
the "German law as obliged him to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 837-840] 


which freight was to be paid on delivery at the port 
of destination is bound to pay the whole freight orig- 
inally contracted for, where transhipment has been 
found necessary, and the goods have been delivered 
at the port of destination, although the master con- 
signed the goods under fresh bills of lading in the 
second vessel to his own agent, and the freight was 
a a much lower rate than that originally contracted 
ore! 


Transhipment of dangerous cargo. Where a ship- 
ment accepted with full knowledge as to its character 
becomes dangerous so that it has to be unloaded and 
transhipped at an intermediate port, the carrier is 
not entitled to the cost of transhipment and the ex- 
pense of discharging it.*§ 


[§ 838] i. Delivery. As a general rule, before any 
freight is earned the goods must be delivered as well 
as carried to the point of destination.®® Thus, in the 
absence of an agreement to the contrary, freight. un- 
der an ordinary bill of lading is demandable only by 
the owner, master, or consignee of the ship when he 
is ready to deliver the goods in the like good order as 
they were when they were received on board the 
ship,®° but the master need not actually deliver until 
the freight has been paid.*! So, if a shipment under 
one bill of lading cannot be landed in the business 
hours of one day, the master can demand security for 
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the payment of the entire freight or an arrangement 
for payment of the freight pro rata as the merchan- 
dise is landed,®* but payment of the freight of the en- 
tire shipment cannot be demanded until all the mer- 
chandise has been landed and the consignee afforded 
an opportunity to examine his goods to see whether 
the obligations of the bill of lading have been fulfilled 
by the shipowner.** Tf, under a bill of lading calling 
for delivery alongside, the vessel arrives at the port 
of destination but sinks before a reasonable time for 
the consignee to take the goods off has elapsed,°** or 
if the carrier delivers the goods to the wrong person, 
no freight is earned.®® However, in the latter case, 
if the carrier regains possession of the goods and 
tenders them to the proper person, the freight may 
be collected.*® 


[§ 839] j. Sale of Cargo at Destination. If a per- 
ishable cargo is sold at the port of destination by the 
master on the consignee’s refusal to receive it, the 
shipowners may recover from the shippers the stipu- 
lated freight.°7 


[§ 840] k. Effect of Loss of, or Injury to, Goods. 
The parties may so contract that freight is payable 
whether or not the cargo is lost or injured,** or oth- 
erwise regulate the matter by contract, in which ease 
the contract governs.®® However, even though the 
bill of lading calls for payment of freight “ship lost 


tranship. The Express, L. R. 3 A. &] 
Ls BOE 
57. Shipton v. Thornton, 9 A. & E. 


314, 36 HCL 179. 


aor The Rangoon Maru, 27 F. (2d) 
q22. 

59. The Cuba, 6 F. Cas. No. 3,458, 
3 Ware 260; Western Transp. Co. v. 
Hoyt, 69 N. Y. 230, 25 AmR 175; Clen- 
daniel v. Tuckerman, 17 Barb. (N. 
Y.) 184, 187; Rowland v.:Miln, 2 Hilt. 
(N. Y.) 150; Bates v. White, 13 NYSt 
602; Brown v. Ralston, 4 Rand. (25 


Va.) 504. 


“It is as mugeh the duty of the car- 
rier to deliver as it is to transport 


the cargo.” Clendaniel v. Tuckerman, 
supra. 

[a] Sufficient delivery.—(1) If, 
after reaching the destination, the 


goods are, at the request of the con- 
signee, held by the carrier for the 
consignee’s convenience, the carrier 
being liable only as warehouseman 
will be entitled to recover the stipu- 
lated freight, although the goods are 
lost, if without his fault. Clendaniel 
v. Tuckerman, 17 Barb. (N. Y.) 184. 
(2) Where, under port custom, it is 
the duty of the elevator, as agent of 
the cargo owner, to furnish place for, 
and bear expense of, discharging car- 
go, the carrier being liable only for 
the charge for the use of the power 
shovel or other means for getting the 
grain to the foot of the elevator leg 
in the ship, a ship which has moored 
alongside the elevator in position for 
unloading and tendered delivery ac- 
cording to the custom of the port has 
earned the freight. Richardson Vv. 
Jenkins SS. Co., 44 F. (2d) 759 [aff 
PRG) ool. Co. Delivery is com-= 
plete when the goods are put on the 
quay so that full freight is due, where 
all the goods loaded are landed, but a 
portion lost after they had been 
landed. Langlands v. McMaster, 44 
Sc. L. Rep. 805. (4) Where a cargo 
of sugar was discharged into store 
subject to a lien for freight, and tak- 
en from the store by the consignee 
upon giving security for the freight, 
delivery was sufficient. The Adella 
S. Hills, 47 Fed. 76. (5) Where a 


boat sank at the consignee’s dock 
after arrival, but was raised and the 
coal delivered at another dock in ac- 
cordance with the instructions of the 
underwriters to whom the consignees 
abandoned the coal, delivery was suf- 
ficient. Donovan vy. Cargo of Two 
Eiunares and Forty Tons of Coal, 8 
ed. c 


[b] Insufficient delivery.—If the 
goods are delivered at a wharf. but 
not being called for by the consignee 
are lost by reason of failure of the 
carrier to store them, he is not en- 
titled to freight... Rowland v. Miln, 2 
BHI GNG Nee 1508 


[ec] Partial delivery.—If the car- 
rier delivers a portion of the goods 
and stores the residue, he cannot re- 
cover freight upon the portion deliv- 
ered. Western Transp. Co. v. Hoyt, 
69 N. Y. 280, 25 AmR 175. 


{d] Paying damages tantamount 
to delivery.—It is said that if the 
carrier pays damages for the loss of 
the goods by negligence this is tanta- 
mount to safe delivery, and he is en- 
titled to full freight. Hammond v. 
McClures, 1S. C. L. 101. 


60. Brittan v. Barnaby, 
(CURES aim iLGmieneed: Lins 


[a] Stamp put by shipowner upon 
back of bill of lading, stating that the 
entire freight was payable “prior to 
delivery, if required,’ but not signed 
by the parties, there being no proof 
that it was ever recognized by the 
shipper as a part of his contract, 
does not vary the obligations of the 
contract, so as to authorize a demand 
for freight before the goods are ready 
for delivery. Brittan v. Barnaby, 21 
How. (U.S.) 527, 16 L. ed. 177. 


61. Parratt v. Notre Dame d’Avor, 
16) Be Cass. 

fa] hus, under a contract en- 
titling the captain to be paid freight 
when the cargo is in slings alongside, 
he is not bound to deliver until after 
payment of freight. Parratt v. Notre 
Dame d’Avor,_16 B. C. 381. 


62. Brittan vy. Barnaby, 
COMIS? 27 6M, ede ArT. 


21 How. 


21 How. 


63. Brittan v. Barnaby, supra. 


64. MoKee v. Heckscher, 10 Daly 
(ON, BYQ) Sesh: 


65. Ferguson v. Cappneau, 6 Harr. 
,& J. (Md.) 394; Atlantic Nav. Co. v. 
Johnson, 27 N. Y. Super. 475. 


66. Barnett v. Central 
Boats, 51 Ga. 439. 


67. The Maria White, 
No. 9,088, 1 Hask. 204. 


[a] Proceeds of sale less than 
freight.—If the proceeds of the sale 
are less than the freight the ship- 
owner may recover the full stipulated 
freight less the proceeds from the 
sale of the cargo. The Maria White, 
16) Cassy Now 95083) 1 bias 2045 


68. Portland Flouring Mills v. 
British, etc., Mar. Ins. Co., 130 Fed. 
860, 65 CCA 344 [aff 124 Fed. 855]; 
Myers v. The Queensmore, 53 Fed. 
1022, 4 CCA 157 faff 51 Bed. 2501]; 
Pacific Steam Nav. Co. v. Thomson, 
[1920] S._C. 159; Dean v. Furness, 9 
Que: Q..B. 81. 

{a] Bill of lading.—A provision in 
a bill of lading that the freight shall 
be considered as earned, steamer or 
goods lost or not lost at any stage of 
the entire transit, is valid and en- 
forceable. Portland Flouring Mills v. 
British, ete., Mar. Ins. Co., 130 Fed. 
860, 65 CCA 344 [aff 124 Fed. 855]. 


69. Taylor v. Insurance Co. of 
North America, 6 Fed. 410; The Cuba, 
6 F. Cas. No. 3,458, 3 Ware 260; The 
Muriel, 17 F. Cas. No. 9,944, 7 WklyNC 


Line of 


16 F. Cas. 


(Pa.) 147; -Libby v. Gage, 14 Allen 
(Mass.) 261. 
[a] Freight payable on gross 


gauge.—(1) Under a special contract, 
by which the amount of freight was 
made to depend on the gross gauge 
of the casks of molasses delivered, it 
is immaterial how the loss was occa- 
sioned, whether by ordinary leakage 
or the dangers of the seas. The Cuba, 
6 F. Cas. No. 3,458, 3 Ware 260. (2) 
Under a contract of freightage of mo- 
lasses which provided that the freight 
should be estimated “gross custom- 
house gauge of cask,” where upon_ar- 
rival of cargo it was found that some 
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or not lost,” if the goods are so damaged by the ear- 
rier’s negligence that they cannot be delivered in 
specie freight is not recoverable.*° In the absence of 
such a contract, if the goods are lost by a danger of 
navigation or peril of the sea, the carrier is not in- 
titled to freight.71_ Thus, where a voyage is broken 
up by an overwhelming calamity and the vessel is 
taken to an intermediate port by salvors, and a por- 
tion of her cargo is sold to pay salvage, the portion 
sold is to be treated as lost, and, no freight is re- 
coverable for its carriage;*? and the same rule ap- 
plies upon a proper jettison of part of the cargo.** 
So, also, where a vessel puts in at an intermediate 
port in distress, and it is there found that a portion 
of the cargo has been rendered worthless by perils 
of the sea, while the residue is not of sufficient value 
to warrant continuing the voyage, and such portion 
is therefore sold by the master and the voyage bro- 
ken up, no claim for freight can be maintained by 
the shipowner;’* and similarly, where cargo is de- 
stroyed in specie by a peril of the sea, which causes 
the vessel to put into a port of distress, so that such 
cargo loses its original character at the port of dis- 
tress, or where the damage to it is such that, if re- 
shipped, a total destruction of it in specie will be 


of the casks were empty, and some 
broken, in view of the fact that casks 76 
of molasses are often carried at sea 783: 
with their bungs out to allow fermen- ; 
tation, freight was allowed on all the [a] 
casks. The Juliet C. Clark v. Welsh, 


14 F. Cas. No. 7,580, 9 Phila. (Pa.)| dition” is an 
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No. 11,820, 4 Blatchf. 443. age 


Carao v. Guimaraes, _ 
Janion v. Fox, 1 Hawaii 271. 


Proper stowage.—The obliga- 
tion as respects delivery in ‘good con- 
obligation for 


inevitable before it can arrive at its port of destina- 
tion, the shipper is not liable for the freight.7° How- 
ever, if the cargo is carried to the port of destination, 
freight is earned even though at its arrival it is, by 
reason ef sea damage, partially or utterly ruined and 
worthless,7® and where the loss of a portion of a 
cargo is caused by a “danger of navigation or peril 


of the sea,” the carrier is entitled to freight upon 


the portion of the cargo actually delivered ;** and 
freight is payable, in the case of wreck, on each pack- 
age landed, if equal in value to the freight.7* Gen- 
erally, if the goods are lost, damaged, or destroyed 
either wholly or partially, otherwise than by a peril 
of the sea or a cause excepted in the contract of af- 
freightment, the carrier is not entitled to freight.*° 
However, if part performance is accepted or if the 
contract is by its terms or by implication divisible, 
the carrier is entitled to freight on the portion de- 
livered,8® but not on that which has been lost;** 
and in such ease if the goods lost are of greater value 
than the freight of the remainder, the carrier can- 
not recover for the freight of those delivered,®? but 
full freight may be recovered where, due to an in- 
trinsic vice in the goods, there is a loss in quantity 
on the voyage,*? or the goods spoil.§+ 


through the vents left for 
fermentation the vessel was not en- 
titled to freight. Glover v. Dufour, 6 
La. Ann. 490. (2) Where a portion of 
the goods is lost in conseguence of 
the negligence of the master in stow- 
ing them improperly, there is no 


10 Fed. 


proper 


[§ 840 


469. 

[b] Partial loss.—Contract con- 
strued to mean partial as well as to- 
tal loss so that the freight was due 
upon the portion of the cargo which 


had been lost. Pacific Steam Nav. 
€@o. v. Thomson, [1920] S. C. 159. 
70. The Willdomino, 300 Fed. 5 


{certiorari granted 266 U. S. 597, 45 
Sct 98, 69 L. ed. 460, writ of certio- 
fariedism 270) U. S. 641.9665, 46 SCt 
205, 70 lL. ed. 776, aff 272 U. S. 718, 47 
SOte2 Gi Tlemmedt4 oii). 


71. U. S.—The Cuba, 6 F. Cas. No. 
3,458, 3 Ware 260. 


N. Y.—Frith v. Barker, 2 Johns. 327. 


Pa.—Hagar v. Donaldson, 1 Pa. 
Dist. 147. 


Eng.—London Transport Co. v. 
Trechmann, [1904] 1 K. B. 635. 


Ont.—Scott v. Orillia Export Lum- 
ber Co., 7 OntWR 857. 


72. The Nathaniel Hooper, 17 F. 
Cas. No. 10,032, 3 Sumn. 542. 


73. Christie v. Davis Coal, etce., 
Co., 95 Fed. 837 [aff 110 Fed. 1006, 49 
CCAR 0) yrhesCuba;, 16 By iCass No; 
3,458, 3 Ware 260. 


74. The Ann D. Richardson, 1 F. 
Cas. No. 410, Abb. Adm. 499 [aff 1 F. 
Cas. No. 411, 1 Blatchf. 358 note]. 


{a] State of cargo no justification. 
—The master having failed to deliver 
the cargo according to the bill of lad- 
ing, and there having been no waiver 
of performance, either express or im- 
plied, by the shipper or his agent at 
the port of distress, the owner of the 
vessel is not entitled to freight, not- 
withstanding the damaged state of 
the cargo justified its sale by the 
master at the port of distress. The 
Arvin D. Richardson, PE. Cas. No. 411, 
1 Blatchf. 358 note [aff 1 F. Cas. No. 
410, Abb. Adm. 499]. 


75. Ridyard v. Phillips, 20 F. Cas. 


stowage according to the usual cus- 
tom of stowing such cargo. Carao v. 
Guimaraes, 10 Fed. 783. 


77. Edward Hines Lumber Co. v. 
Chamberlain, 118 Fed. 716, 55 CCA 
236; Chubb v. Seven Thousand Hight 
Hundred Bushels of Oats, 5 F. Cas. 
No. 2,709; Donovan v. Standard Oil 
Co., 155 N. Y. 112, 49 NE} 678; Price 
v. Hartshorn, 44 N. Y. 94, 4 AmR 645; 
London Transport Co. v. Trechmann, 
LESO41el SK Be G35: WSecott iv. Orillia, 
Export Lumber Co., 7 OntWR 857. 


[a] Perishable cargo.—Where a 
vessel is injured by storm and de- 
cayed part of cargo abandoned at 
port of distress, where repairs are 
made, freight is earned on portion de- 
livered. The Collenberg, 1 Black (U. 
Seu i ede sor 


78. Smith v. Welsh, 22 F. Cas. No. 
135126: > 


79. U. S.—British, etc., Mar. Ins. 
Co. v. Southern Pac. Co., 55 Fed. 82. 


St a ee v. Fox, 1 Hawaii 


Ind.—Holliday v. Coe, 3 Ind. 26. 


La.—Northern v. Williams, 6 La. 
Ann. 578; Glover v. Dufour, 6 La. 
Ann. 490. 


Mass.—Tirrell v. Gage, 4 Allen 245; 
Sayward v. Stevens, 3 Gray 97. 


N. Y.—Nelson v. Stephenson, 12 N. 
Y. Super. 538; Palmer v. Lorillard, 16 
Johns. 348 [rev 15 Johns. 14]. 


[a] Sale at intermediate port.— 
Where, in unloading and reloading 
coal so as to be able to repair the 
ship, it was wet and thus rendered li- 
able to spontaneous ignition, upon 
which the master unloaded and sold 
it, freight was not earned. Janion vy. 
Hox, 1 *Hawai 274. 


[b] Improper stowage.—(1) Where 
casks of wine were so badly stowed 
that in a gale of no great violence 
they were turned so as to cause leak- 


freight earned, and the owner may 
demand the portion left free of any 
charge for freight. Stevens v. Say- 
ward, 3 Gray (Mass.) 108. (3) Where 
bill of lading of a cargo of casks of 
molasses is unqualified, if the casks, 
are delivered empty or nearly so, and 
the actual cause of leakage be un- 
known or conjectural, the owners of 
the vessel lose their freight, the loss 
being legally attributable to defect 
of stowage. Nelson vy. Stephenson, 12 
N. Y. Super. 538. 


[ce] Capture.—The owners of a 
ship could not recover freight where 
the vessel was captured by the Con- 
federate States, and taken to the port 
of destination where the cargo was 
condemned as a lawful prize, even 
though the consignees obtained pos- 
session of the cargo prior to its con- 
demnation by executing a bond con- 
ditioned to pay if the cargo should 
be condemned, which bond they were 
afterward compelled to pay. Tirrell 
v. Gage, 4 Allen (Mass.) 245. 

[d] Consignee’s receipt of goods 
without objection as to apparent dam- 
age makes him liable for freight. 
Shackleford v. Wilcox, 9 La. 33. 


80. New York Cent., etc., R. Co. v. 
Standard Oil Co., 87 N. Y. 486; Hins- 
delliv. Weed) 5) DensaeNe ¥-)odi7i2e 


81. Harris vy. Rand, 4 N. H. 259, 
555, 17 AmD 421; New York Cent., 
Sa eS Co. v. Standard Oil Co., 87 N. 


82. Waring v. Morse, 7 Ala. 343. 


[a] Support of rule.—This rule is 
supported not only by equitable prin- 
ciples, but also by the legal right to 
recoup the damages. Waring v. 
Morse, 7 Ala. 343. 


83. Steelman v. Taylor, 22 F. Cas. 
No. 13,349, 3 Ware 52; Griswold v. 
New York Ins. Co., 3 Johns. (N. Y.) 
321, 3 AmD 490; Shaw v. LeMessurier 
1 Newfoundl. 55. é 


84. Seaman v. Adler, 37 Fed. 268; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 840-842] 


Goods spoiled and sold at intermediate port. If 
goods destined for inland points are damaged on the 
dock at the end of the ocean voyage and such portion 
thereof as can be identified is sold with the consent 
and approval of the owners, such consent is in effect 
a voluntary acceptance of delivery at an intermedi- 
ate port so that the carrier is entitled to pro rata 
freight thereon,*® but freight cannot be recovered on 
unidentified portions of the goods sold’® or for lost 


goods.§ 


[§ 841] 1. Illegal or Nonlegal Contracts. 
sel which carries merchandise in violation of a stat- 
ute prohibiting it from’ doing so earns no freight.** 
Under a statute®® providing that all bargains for 
payment of freight for the carriage of treasure on 
board the king’s ships shall be void except so far as 
orders in council shall regulate them, if there is no 
order in council authorizing payment of freight none 


ean be collected.?°® 


Shaw vy. LeMessurier, 1 Newfoundl. 


55. 

[a] Frostbitten potatoes.—Sea- 
man vy. Adler, 37 Fed. 268; Shaw v. 
LeMessurier, 1 Newfoundl. 55. 


85. Northern Pac. R. Co. v. John- 
son, 110 Wash. 86, 188 P 30. 


86. Northern Pac. R. Co. v. John- 
son, supra. 


[a] Reason for rule.—It cannot be 
held that the owners voluntarily ac- 
cepted delivery at an intermediate 
port, because such owners were not 
known and could not be ascertained. 
Northern Pac. R. Co. v. Johnson, 110 
Wash. 86, 188 P 30. 


87. Northern Pac. R. Co. v. John- 
son, supra. 


88. Petrel Guano Co. v. Jarnette, 
25 Fed. 675. 


{a] Foreign vessel contracting to 
carry merchandise in violation of a 
statute prohibiting the transportation 
of merchandise from one port of the 
United States to another port of the 
United States operates under an ille- 
gal contract and earns no freight. 
Petrel Guano Co. v. Jarnette, 25 Fed. 
675. 


895" St. 59 Geo. III ¢ 25. 


90. King-Hall v. South Africa 
Standard Bank, [1919] 2 K. B. 52. 


91. Discrimination see supra §§ 
488, 489. 


Requisites and validity of contracts 
of affreightment see supra § 492. 


92. U.S.—Philadelphia, etc., R. Co. 
v. Peale, 135 Fed. 606; Blackshere 
v. Patterson, 72 Fed. 204, 18 CCA 508; 
Gibson y. Brown, 44 Fed. 98; Holland 
v. Seven Hundred and Twenty-Five 
Tons of Coal, 36 Fed. 784; The Quer- 
ini Stamphalia, 19 Fed. 123; The De- 
‘fiance, 7 F. Cas. No. 3,740, 6 Ben. 162. 

Ala.—Navco Hardwood Co. v. Mo- 
bile, etc., Nav. Co., 214 Ala. 176, 106 
S 862. , - 

Ga.—Lamar v. New York, etc., SS. 
Nav. Co., 16 Ga. 558. ° 

N. Y.— Trask v. Jones, 18 N. Y. Su- 
per. 62. 

Eng.—Keith v. 


Burrows, 2 App. 


Cas. 636; Weguelin v. Collier, L. R. 
6 H. L. 286; Weir v. Girvin, [1899] 1 
OVEN 193) fate [19001 1 Q. 1B. 451; 


Brown v. North, 8 Exch. 1; South- 
ampton Steam Collier Co. v. Clarke, 
L. R. 6 Exch. 53; Mercantile, etc., 
Bank v. Gladstone, L. R. 3 Exch. 233; 
Gibbens v. Buisson, 1 Bing. N. Cas. 
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[§ 842] 2. Amount and Rate®!—a. In General. 
The amount and rate of freight is almost universally 
provided for in the contract of carriage, in which 
case the contract governs.” 
without any knowledge of the charter, contracts with 
a charterer for shipment of a cargo at a specified 
freight rate is not liable for freight in accordance 
with the terms of the charter, but the extent of his 
lability is determined by his own contract with the 


Thus a shipper who, 


charterer.°* In the absence of an express agreement 


A ves- 


as to the freight rate the owner of the vessel is en- 
titled to reasonable freight only.°* If the goods are 
carried on deck when the contract called for them 
to be carried under deck the carrier is entitled to 
deck freight only.®* 
hmitation on the shipowner’s power to contract for 
whatever freight rate he desires; he may ship the 
goods on the ship’s account so that no freight is earn- 


As a general rule, there is no 


ed®® or he may contract for a rate of freight which 


283, 27 ECL 641; Cockburn v. Alex- 
ander; 6.C. B. 791; 60 ECL 791. 


[a] Agreement as to rate shown.— 
Where a formal contract left charges 
for transporting logs to a future 
agreement, in the absence of Such an 
agreement, charges should be made 
on the basis of a previous letter fix- 
ing such charges, and not on a quan- 
tum meruit. Navco Hardwood Co. v. 


Mobile, ete., Nav. Co., 214 Ala. 176, 
106 S 862. 
[b] Custom as annexing provi- 


sion.—A contract to carry, although 
in writing, does not preclude the 
showing of the existence of a custom 
on the river to charge lighterage, in 
addition to freight, whenever the wa- 
ter is so low throughout the season 
as to make the use of lighters neces- 
sary. Andrews y. Roach, 3 Ala. 590, 
37 AmD 718. 


{e] Authority of agent of carrier 
to fix rate—(1) If the shipper of 
goods on freight contracts for the 
amount of freight to be charged with 
the general agent of the owner of the 
vessel, having reason to know that, 
although his agency might be gen- 
eral, yet his authority was restricted 
in that particular instance, the ship- 
per cannot claim to ‘have the terms of 
the contract fulfilled, as against the 
principal of such agent. Barnard y. 
Wheeler, 24 Me. 412. (2) Where an 
advertisement in a newspaper names 
persons as agents to contract for car- 
riage, a person contracting with one 
of them is bound to pay freight only 
to the amount stipulated in such con- 
tract, and not to the amount stated 
in a bill of lading. Trask v. Jones, 
18 N. Y. Super. 62. 


[d] Costs included in amount.— 
(1) A contract to transport logs at 
“cost plus 25 per cent.,’” included as 
costs items referred to in a letter 
written before the agreement, and 
which the parties had in mind when 
contracting. Navco Hardwood Co. v. 
Mobile, ete., Nav. Co., 214 Ala. 176, 
106 S 862. (2) Where letter from 


‘lumber company to navigation com- 


pany, acquiesced in by latter, except- 
ed repairs to equipment from costs 
of transportation under contract, such 
repairs should. not be included in 
costs of transportation. Navco Hard- 
wood Co. v. Mobile, etc., Nav. Co., su- 
pra. 


{e] Wharfage as freight.—If the 
consignee agrees to pay the owner of 
a canal boat wharfage as part of the 
freight, he is only liable for the ac- 
tual wharfage charges incurred. 
Compton v. Heissenbuttel, 16 NYS 


524. 


[f] Effect of mistake.—Where the 
shipper was unaware that the ship’s 
agent signed a dray ticket containing 
a specified freight rate by mistake, 
and when the mistake was discovered 
refused to pay a higher rate and de- 
manded his goods, but the ship’s offi- 
cers refused to redeliver and trans- 
ported them to their destination, the 
liability for freight is at the rate 


mentioned in the dray ticket. Wood 
v. The Fleetwood, 27 Mo. 159. 
{g] Surplus feed for cattle.— 


Where the contract between the par- 
ties provided for the payment of 
freight on all surplus fodder remain- 
ing on arrival beyond what was nec- 
essary for a full supply according to 
the regulations, ‘necessary’ meant 
necessary in fact for the purposes of 
the voyage, and referred to the actual 
quantity of fodder consumed, and not 
to the requirements of the govern- 
ment at the port of shipment. Brit- 
ish, etc., SS. Co. v. Anglo-Argentine 
aye Stock, etc., Agency, 18 T. L.-R. 

{h] Evidence of contract.—The 
bill of lading is not conclusive evi- 
dence of such a contract. Simmes v. 
Marine Ins. Co., 22 F. Cas. No. 12,862, 
2 Cranch C. C. 618. 


93. Vane v. Wood, 231 Fed. 353. 


94 Simmes v. Marine Ins. Co., 22 
F.. Cas. No. 12,862, 2 Cranch C. C. 618; 
Williams v. Box of Bullion, 29 F. Cas. 
No. 17,717, 1 Sprague 573 Guinn v. 
Tyrie, 4 B. & S. 681,116 HCL 681; 122 
Reprint 615. 


[a] It is not deviation, increasing 
amount of compensation, for receiv- 
ing and carrying a box of bullion that 
had been taken from an abandoned 
vessel, for a vessel to go out of her 
course to speak another at sea, on 
seeing a Signal for that purpose nor 
to delay three ‘hours, to take from a 
foreign ship, bound to a foreign port, 
shipwrecked mariners of the United 
States, for the purpose of bringing 
them direct to the United States. 
Williams y. Box of Bullion, 29 F. Cas. 
No. 17,717, 1 Sprague 57. 


[b] Custom for free carriage.— 
Whether usage and custom exempted 
cargo from freight held jury question. 


Keating v. McBride, 4 Newfoundl. 
164. 
95. The. Water Witch,,.4 FE. Cas; 


No. 1,971 [aff 1 Black 494, 17 L. ed. 
155]; Vernard v. Hudson, 28 F. Cas. 
No. 16,921, 3 Sumn. 405. 


96. Keith v. Burrows, 2 App. Cas. 
636. 
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is nominal®? or very much under the ordinary rate of 
freight,®’ or at whatever rate he is able to procure ;°° 
and this power is not curtailed or limited by the ex- 
istence of a mortgage on the ship.! If a mortgagee” 
or purchaser* of the vessel takes possession after 
shipment he is limited to the freight contracted for- 
by the parties. Where the cargo owner takes the 
cargo from a vessel before the completion of her voy- 
age, under circumstances which do not entitle her 
to exemplary damages, she can recover only such 
damages as will compensate her for the net injury 
suffered, and from the estimated net freight she 
would have earned is to be deducted the net amount 
she earned, or should reasonably have earned, during 
the time it would have taken her to complete the 
voyage.* 

Power of states to fix rates. The state has power 
to authorize a commission to fix freight rates to be 
charged for carrying cargo between two ports in the 
same state although the ships in passing from one 
port to the other necessarily travel over the high seas 
outside the territorial jurisdiction of the state.’ 


Interest. The shipowner has been held entitled to 
interest on freight charges from the date of the com- 
pletion of the unloading of the cargo.® 


[§ 843] b. Dead Freight. Whether or not dead 
freight is payable depends on the terms of the con- 
tract of affreightment.’ Dead freight may be recov- 
ered on cargo not furnished but contracted for, where 
the vessel is ordered into her berth by the agent of 
the shipper at a time when a full cargo is not avail- 
able, and when she cannot wait therein for the rest 
of her cargo, or return for more;* but the owners 
of a vessel cannot recover dead freight from a ship- 
per on account of his failuré to load the full quantity 
contracted to be carried where there were no facili- 
ties for weighing the cargo, and the shipper accepted 
the estimate of the master that the full quantity had 
been loaded ;° or where the failure of the shipper to 
ship the full quantity was caused by the action of the 
captain.'° 


97. Keith v. Burrows, supra. 

98. Keith v. Burrows, supra. 

99. Keith v. Burrows, supra. 

1. Keith v. Burrows, supra. 

2. Keith v. Burrows, supra; Brown 


freight. 
11 Aspin. 434. 


v. North, 8 Exch. 1. [a] 
3. Mercantile, etc., Bank vy. Glad- i 
Stone, da. Re 3 Hixch. 2332 for which dead freight 


4 The Hliza Lines, 102 Fed. 184. 


5. Wilmington Transp. Co. v. State 
R. Commn., 166 Cal. 741, 137 P 1153. 


412]. 
6. Richardson y. Jenkins SS. Co., a 
44 F. (2d) 759. s 


7. See cases infra this section. 


23, 118 NYS 124. 
[a] Entire contract.—A contract 


to carry five thousand barrels of salt il. 
at ten cents a barrel held entire con- Fed. 257. 
tract to carry the five thousand bar- 12. 


rels for five ‘hundred dollars, so as to 
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Red “R” SS. Co. v. Allatini, 16. 


8 New York, etc., Mail SS. Co. ‘v. 17. 
Guayaquil, ete., R. Co., 270 Fed. 200 
[writ of certiorari dism 257 U. S. 642, 
42 SCt 51, 66 L. ed. 412]. [a] 


Deductions.—Expenses 
by the vessel not carrying that part 


should be deducted. 
Mail SS. Co. v. Guayaquil, ete., R. Co., 
270 Fed. 200 [writ of certiorari dism 
257 U. 1S) Ge2 Seo Cees. 666 oin eds 18. 


Barber v. Vlasto, 104 Fed. 101. 
10. Clancy v. Dutton, 129 App. Div. 


Walker-Ross y. Dodwell, 297 


Chadwick v. Five Hundred and 
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Freight short shipped. In an action to recover for 
freight short shipped defendant cannot complain 
that plaintiff shipped certain goods on another vessel 
where such goods were of such a character that they 
would have interfered with the finishing of the load- 
ing of the vessel at another port.'* 


[§ 844] c. Advance Freight as Affected by Change 
of Ownership. A purchaser of a ship in an admiralty 
suit who, without any new agreement or the issuance 
of a new bill of lading, orders the ship to proceed 
with a cargo already loaded is entitled only to the 
freight due after advances credited on the bill of 
lading have been deducted.” 


[§ 845] d. Delay as Affecting Rate. Where dili- 
gent effort is made to deliver the cargo before the 
final close of navigation but without fault the ship 
becomes icebound so that delivery is delayed from 
fall until spring the carrier is entitled to a specified 
freight rate, higher than usual, which was agreed 
on under the expectation that prompt delivery of the 
cargo at its destination was not improbable.t® 


[§ 846] e. Pro Rata1*—(1) According to Quan- 
tity Delivered. In admiralty, if the carrier under an 
entire contract of affreightment refuses to transport 
all of the goods contracted to be carried, it 1s, never- 
theless, entitled to recover freight pro rata according 
to the proportion of goods earried.t1° At common 
law, however, unless the consignee voluntarily ae- 
cepts a less portion, if the contract of affreightment 
is an entirety the entire shipment must be delivered 
before any freight is earned.1® In either case if the 
consignee voluntarily accepts a portion of the ship- 
ment, freight pro rata is due.1* However, in the case 
of a general ship, or one chartered for freight to be 
paid according to the quantity of goods, freight is 
due for what the ship delivers.'® 


[§ 847] (2) Pro Rata Itineris. If a cargo is vol- 
untarily accepted by the owner or his agent at any 
port other than the place of destination, freight pro 
rata is due in proportion to the voyage actually per- 
formed.'® Conversely, freight pro rata itineris is 


Western Transp. Co. v. Hoyt, 
69LN. ¥. 230,25 Amin 175. 


Hinsdell v. Weed, 5 Den. (N. 
Y.) 172; Mediterranean, etc., SS. Co. 
Vv. Mackay jblo 03th iG Bao 7. 


Short delivery.—In case of 
short delivery by the carrier the con- 
signee may deduct from the freight 
payable an amount proportionate to 
the freight attributable to the short- 
age. Mediterranean, etc., SS. Co. v. 
Mackay, [1903] 1 K. B. 297. 


Vance v. Clark, 1 La. 324: 


19. U. S—The Mohawk, 8 Wall. 
153, 19 L. ed. 406; British, eter Inst 
Co. v. Southern Pac. Co., 72 Fed. 285, 
18 CCA 561 [aff 55 Fed. 82]; Bork v. 
Norton, 3 F. Cas. No. 1,659, 2 McLean 
422; Hurtin v. Union Ins. Co., 12 F. 
Cas. No. 6,942,, 1 Wash. 530; The 
Nathaniel Hooper, 17 F. Cas. No. 10,- 
032, 3 Sumn. 542; Two Hundred and 


saved 


is allowed 
New York, etc., 


entitle the carrier to freight on the 
portion not delivered for shipment. 
Warehouse, ete., Supply Co. yv. Galvin, 
ay Wis. 5238, 71 NW 804, 65 AmSR 
7. 

[b] Receiver of goods.—On the 
true construction of the bill of lading 
and charter party, the receiver of the 
goods was held not liable for dead 


Th es Granite Blocks, 178 Fed. 
ys 


13. Grammer SS. Co. v. Richard- 
son, 37, . (2d), 366. 


; Ba Under charter party see supra 
rnd Oe 
15. Edward Hines Lumber Co. v. 


ay ee 118) Meds 76; SH iCGA 


Thirteen Tons of Coal, 24 F. Cas. 
14,298, 7 Ben. 15. ange oh 


Conn.—HEscopiniche y. St 
Conn. 391. ° si aout 


Hawaii.—Olsson y. Davies, 8 Ha- 
wali 43. 


La.—Vance y. Clark, 1 La. 324, 
Me.—Hunt y. Haskell, 24 Me. 339, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 847] 


not due, unless the owner of the cargo voluntarily 
agrees to receive it at a place short of its ultimate 
What amounts to voluntary accept- 
ance depends largely upon the facts and cireumstané- 
es of each particular case,?1 and may be inferred 
from the shipper’s or consignee’s actions,?2 


destination.?° 


41 AmD 887. 


ee oe siter v. Chester, 1 Dougl. 


N. Y.—Hubbell v. Great Western 
Ins. €Co., 74 N. Y. 246 [rev 10 Hun 
167]; Western Transp. Co. v. Hoyt, 
69 N. Y. 230, 25 AmR 175; Smyth v. 
Wright, 15 Barb. 51; Kinsman v. New 
Worke Mut. Ins Co. 18-4iNe PYLESuper. 
460; Parsons y. Hardy, 14 Wend. 215, 
28 AmD 521; Welch v. Hicks, 6 Cow. 
504,16 AmD 443; New York Mar. Ins. 
Co. v. United Ins. Co., 9 Johns. 186; 
Robinson vy. Marine Ins, Co., 2 Johns. 
323; Post v. Robertson, 1 Johns. 24. 


N. C.—Van Norden v. Littlejohn, 4 
INCA Ts 


Oh.—Minnesota Min. Co. v. Chap- 
man, 2 Oh. Dec. (Reprint) 207, 2 West 
LMonth 75. 


S. C.—Lorent v. Kentring, 10 S. C. 
Pes 22 


Tex. 
243. 


Va.—Hooe vy. Mason, 1 Wash. (1 
Via) 2 On. 


Ont.—Wright v. Cluxton, 31 U. C. Q. 
246. 


Adams v. Haught, 14 Tex. 


B. 


[a] Acceptance by insurers.— 
Where there has been a voluntary ac- 
ceptance by the insurers of a dam- 
aged cargo at an intermediate place, 
before its arrival at the place of des- 
tination, the master is entitled to 
freight pro rata itineris. The Mo- 
hawks) Wall. * (WU. S+)) £58, 19 ed. 
£02) British; etc... Mar. Ins; Con vi 
Southern Pac. Co., 72 Fed. 285, 18 CCA 
561 [aff 55 Fed. 82]; McKibbin v. 
Peck, 39 N. Y. 262; Smyth v. Wright, 
15 Barb. (Nw Y.)- 51; Van Norden’ v. 
Littlejohn, 4 N. C. 457. 


{b] In case of wreck.—If by mu- 
tual consent the cargo was delivered 
‘up to the owners or abandonees of 
cargo at the place of the wreck after 
the carrier has offered to carry on 
the goods, freight pro rata itineris is 


earned. Hubbell v. Great Western 
Ins. Co., 74 N. Y. 246 [rev 10 Hun 
167]. 

{c] Merchantman injured pursu- 


ing enemy.—A merchantman with let- 
ter of marque, so injured by an en- 
gagement with the enemy as to re- 
quire putting into an intermediate 
port is entitled only to freight pro 
rata itineris where the goods are not 
afterward sent by the shipowner to 
the port of delivery but are delivered 
to the agent of the shipper. Hooe v. 
Mason, 1 Wash. (1 Va.) 207. 


[d] Where vessel is taken to in- 
termediate port by salvors, she hav- 
ing encountered an overwhelming 
calamity, her owners may recover pro 
rata freight as to the portion of the 
cargo not sold for salvage or for oth- 
er purposes, where there has been a 
mutual dispensation by both parties 
of any further prosecution of the 
voyage. The Nathaniel Hooper, 17 ¥. 
Cas. No. 10,032, 3 Sumn. 542; The 
Leptir, 5 Aspin, 411. 


[e] Where property is transport- 
ed on vessel which is captured on the 
voyage and afterward recaptured, and 
restored upon payment of salvage, 
freight is to be paid in proportion 
to the voyage performed and the 
property saved, after deducting the 
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it being 


salvage. Pinto v. 
(Conn.) 193. 


20. U. S.—Caze v. Baltimore Ins. 
€o., 7 Cranch 358, 3 Ll. 6d.-870;° Mer= 
chants’, ete., Transp. Co. v. Seven 
Hundred and One Bales of Cotton, 216 
Fed. 237; The Scow No. 190, 88 Fed. 
320; The Ann D. Richardson, 1 F. 
Cas. No. 410, Abb. Adm. 499 [aff 1 F. 
Cas. No. 411, 1 Blatchf. 358 note]; 
iurtin= ve" Union! Ins, Cov m2 erm Cais: 
INO OM VEINS LOUCKS Walaa 
Nathaniel Hooper, 17 F. Cas. No. 10,- 
032, 3 Sumn. 542. 


La.—Vance v. Clark, 1 La. 324. 


Mass.—Portland Bank y. Stubbs, 6 
Mass. 422, 4 AmD 151. 


Mich.—Rossiter Vv. 
Dougl. 154. 


N. Y.—dAtlantic Mut. Ins. Co. v. 
Bird, 15 N. Y. Super. 195 [overr Rob- 
inson v. Marine Ins. Co., 2 Johns. 
323]; New York Mar. Ins. Co. v. Unit- 
ed Ins. Co., 9 Johns. 186; Scott v. 
Libby, 2 Johns. 336, 3 AmD 431. 


Oh.—Whitney v. Rogers, 2 Disn. 


Atwater, 1 Day 


Chester, 1 


421; Minnesota Min. Co. v. Chapman, 
2 Oh. Dec. (Reprint) 207, 2 WestL 
Month 75. 


Eng.—Metcalfe v. Britannia Iron- 
works Co... 2 Q@. B.,.D. 423; .The So- 
blomsten, L.'R. 1 A. & E. 293; Castel 
v. Trechman, Cab. & HB. 276; Osgood 
v. Groning, 2 Campb. 466; Vlierboom 
v. Chaoman, 13 M. & W. 230, 153 Re- 
print 96; The Newport, Swab. 335. 


Newfoundl—Thomas vy. St. John’s 
Mar. Ins. Co., 4 Newfoundl. 130. 


[a] Compulsory acceptance.—If 
the goods are received by compulsion 
freight pro rata itineris is not due. 
Hurtin: ve" Union ans:3Go., 12) Ef.) Cas. 
No. 6,942,,1 Wash. C. C. 530. 


[b] Wrongful refusal to continue 
voyage.—Where the master stops at 
an intermediate port and refuses to 
continue the voyage without a new 
stipulation for the payment of freight 
which he is not entitled to demand, 
freight pro rata itineris is not earned. 
Portland Bank vy. Stubbs, 6 Mass. 422, 
4. AmD 151. 


[c] Goods sold at intermediate 
port.—(1) Where goods damaged on 
the voyage are landed at an interme- 
diate port, and sold without the as- 
sent of their owner, the Shipowners 
are not entitled to freight pro rata 
itineris. Acatos v. Burns, 3 Ex. F 
Hunter v. Prinsep, 10 East 378, 


282; 
103 Reprint 818; Vlierboorn v. Chap- 
mam 68 Jur.) Sik. (2). Lo rentitle va 


shipowner, in the absence of a special 
contract, to demand pro rata freight, 
where the goods have been sold at an 
intermediate port, being so much 
damaged as not to be worth forward- 
ing, it must be shown that the owner 
of the goods had an option of having 
them sent on or of accepting them at 
such intermediate port. Hill v. Wil- 
SOMO Pe Dy se IaanGs) LL Erom rata 
freight is not recoverable if the cargo 
is sold at an intermediate port on 
account of its perishable nature (The 
Nathaniel Hooper, 17 F. Cas. No. 10,- 
032, 3 Sumn. 542; Thomas v. St. John’s 
Mar. Ins. Co., 4 Newfoundl. 130), (4) 
or if the goods are sold to pay for 
repairs to the vessel (Hopper v. Bur- 
ES ILC eReIDy ais 


[ad] Master, although agent for 
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essential to sustain a claim for pro rata freight that 
there be such a voluntary acceptance of the goods by 
their ‘owner at an intermediate port as to raise a 
fair inference that further carriage of the goods was 
dispensed with.” 
to receive the goods at an intermediate port can be 


It has been held that the election 


the ship and cargo to the extent of 
being empowered, in a case of ex- 
treme urgency, to sell either or both, 
is not authorized to accept the cargo 
on behalf of its owner short of the 
port of delivery, and cannot thereby 
bind him for pro rata freight. The 
Ann D. Richardson, 1 F. Cas. No. 410, 
Abb. Adm. 499 [aff 1 F. Cas. No. 411, 
1 Blatchf. 358 note]. 


fe] Effect of statute.—The act of 
congress exempting owners of vessels 
as common carriers from responsibil- 
ity for the accidental destruction of 
goods by fire does not entitle the car- 
rier to pro rata freight for goods so 
destroyed. Minnesota Min. Co. v. 
Chapman, 2 Oh. Dec. (Reprint) 207, 2 
WestLMonth 75. 


21. See cases infra this note. 


[a] Facts held to show voluntary 
acceptance.—(1)° Wright v. Cluxton, 
31.U. C. Q. B.(Ont.) 246. (2) Where 
the owner of goods, knowing that the 
voyage had been abandoned, its fur- 
ther prosecution having become im- 
possible or extremely hazardous, de- 
manded his goods at an intermediate 
port from the agent of the forward- 
ers with whom they were stored, ten- 
dered payment of their charges for 
storage, and brought replevin to re- 
cover possession, on the refusal of 
such agent to deliver them, he was 
deemed to have yoluntarily accepted 
them at such port, and the carrier was 
entitled to freight pro rata itineris. 
Rossiter v. Chester, 1 Dougl. (Mich.) 
154. (38) Where tea shipped from the 
Orient to interior points in America, 
by steamer to Seattle, and as it was 
intended, by rail from that point, was 
damaged on the dock at Seattle, and 
thereafter, under appointment from 
the owners of the dock, certain ma- 
rine and fire insurance adjusters took 
possession of the tea and sold such of 
it as could be identified, with the con- 
sent of all the parties interested, such 
consent was in effect a voluntary ac- 
ceptance of delivery at an intermedi- 
ate port entitling tlhe ocean carrier to 
its freight, although it could not re- 
cover for the freight on unidentified 
and lost goods. Northern Pac. R. Co. 
v. Johnson, 110 Wash. 86, 188 P 30. 


[b] Facts held not to constitute 
voluntary acceptance.—(1) The re- 
plevin of the goods by the cargo own- 
er after the shipowner ‘has notified 
him of the freight and other expenses 
claimed to be due and refused to de- 
liver until that amount is paid. Min- 
nesota Min. Co. v. Chapman, 2 Oh. 
Dec. (Reprint) 207, 2 WestLMonth 75. 
(2) Where the master refuses to re- 
pair his ship and send on the goods, 
or to procure other means for the 
purpose, and the owner of the goods 
then receives them, this is not such 
an acceptance of the goods as will 
entitle the ship owner to a pro rata 


freight. Adams y. Haug‘ht, 14 Tex. 
243. 
DOTA Vin Vie iNY aL au SOLS ein Come Eve 


(Pa.) 229, 7 AmD 642. 


23. U. S.—Merchants’, etc., Transp. 
Co. v. Seven Hundred and One Bales 
of Cotton, 216 Fed. 237; The Scow 
No. 190, 88 Fed. 320. 


INGLY, — VWiesternya Dcanspa COM ys 
Hoyt, 69 N. Y. 230, 25 ’AmR 175. 


Eng.—The Soblomsten, L. R. 1 A. 
& BE. 293; Vlierboom v. Chapman, 13 
M. & W. 2380, 153 Reprint 96. 
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made only when the master is able and willing to 
transport them to their port of destination.** The 
taking possession from necessity to save the property 
from destruction,?® or in consequence of the carrier’s 
refusal to continue the voyage,”® is not such an ac- 
ceptance as entitles the carrier to freight pro rata 
itineris; nor does the acceptance of the proceeds of 
goods sold at an intermediate port.?’ The danger 
of shipment or its commercial inexpediency 1s not 
sufficient to render the shipper liable for freight pro 
rata itineris upon damaged goods where he refuses to 
dispense with further carriage.?* However, it has 
been held that when goods, shipped for long dis- 
tances under through bills of lading which recognize 
several distinct carriers and states of transporta- 
tion, are damaged at one of the recognized points of 
transhipment, so that their further shipment becomes 
impracticable and an immediate sale is necessary for 
the interests of all concerned, the carrier which has 
performed the last stage of the carriage and ad- 
vanced the freights of preceding carriers is entitled 
to a pro rata freight.2® If the cargo is lost on the 
voyage the shipper is not liable for freight for that 
portion of the- voyage which it was carried.*° 

[§ 848] f. Quantity Shipped and Determination 
Thereof. As a general principle freight is payable 
only on so much of a cargo as is delivered,** and 
there is an equitable presumption that such is the 
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contract of the parties, to overcome which a contrary 
intent must be expressed with reasonable clearness 
and certainty.?2 If the agreement is for an amount 
to’ be determined by the quantity or weight of the 
goods, the amount of charge will be determined by 
the quantity received and delivered.** The ship be- 
ing entitled to freight only on the weight delivered, 
whenever weighing is necessary in order to compute 
freight charges, the ship is bound to weigh the car- 
go*+ and the evidence showing that the cargo as re- 
ceived was all delivered at the port of destination, 
the official weight at that place is conclusive of the 
extent of the carrier’s right to freight;**® but in the 
absence of contract stipulation or custom to the con- 
trary, if the weight or measurement at the port of 
departure and the port of delivery differ, the lower 
rate is to be taken,*® this rule not being applicable, 
however, if the parties contract otherwise.** The 
shipowner in addition to his claim for damages for 
delay caused by loading the ship in excess of the 
amount called for by the contract may not recover 
freight for the transportation of the additional 
weight.?* 

Statement in bill of lading or invoice. Statements 
in the bill of lading with regard to the weight or, 
quantity of the goods, although prima facie correct,*?® 
are not necessarily conclusive on a question of 
freight unless expressly made so by the parties,*® 


Ont.—Wright v. Cluxton, 31 U. C.] the seas, the shipper was not liable] v. Stabb, 1 Newfoundl. 471. 


Q. B. 246. P for the inland freight advaneed by the S174 CoulenienmS ects ae aia 
Newfoundl.—Thomas v. St. John’s cteaee SORES ODES eee aoe il See P. 649. ; 
Mar. Ins. Co., 4 Newfoundl. 130. aul F. & M. Ins. Co., 0 Ce . 
: , Ak; % ee 120 CCA 280 [certiorari den 231 U. S. 38. Shaw vy. Folsom, 38 Fed. 356. 
24. Atlantic ut: Ins. Co. vy. Bird, | 749, 34-SCt 324: 58 LL: eds 465] 39. She 
, 39. pherd v. Naylor, 5 Gray 
15 N. ¥. Super. 195. 31. Christie v. Davis, 95 Fed. 837] (Mass.) 591; McLean v. Fleming, L. 
25. Western Transp. Co. v. Hoyt,| [aff 110 Fed. 1006, 49 CCA 170];|R. 2H. L. Se. 128. See also Maloney 
69) N. ¥. 280) 25 AmR 175. Bare v. Weeks, 4 Abb. Dec. (N. Y.) MA patter, 16 our Cas. No. 8,997 
= x Bile olding that a bill of lading, stat- 
{a] Illustration.—Where a vessel | °? : : - 8; 
and all hands were lost short of the [a] Assignee of bill of lading who ing according to representations by 


final port, and the insurance com- 
pany, to whom the cargo washed on 
shore was abandoned, being unable 
to discover any owner or agent of 


receives part of the cargo does not 
thereby accept goods not enumerated 
in the bill of lading, and 
render himself liable for freight on 


the shipper, the weight of the cargo 
shipped without weighing, binds the 
consignee, after receipt without 


does not | weighing, to pay freight for the stat- 


the ship, transported the cargo saved 
to its destination at its own expense, 
freight pro rata itineris was not earn- 
ed. Atlantic Mut. Ins. Co. v. Bird, 
HENS Ye, SUDELrALOO. 


26. Western Transp. Co. v. Hoyt, 
69 IN. ¥. 230, 25 AmR 175. 


27. The Ann D. Richardson, 1 F. 
Cas. No. 410, Abb. Adm. 499 [aft 1 
F. Cas. No. 411, 1 Blatchf. 358 note]; 
Escopiniche v. Stewart, 2 Conn. 391. 


[a] Thus, where goods shipped on 
freight to a certain port were carried 
to a different port, where they were 
taken and sold by a stranger, who 
remitted the proceeds to the shipper, 
the acceptance of such proceeds was 
not equivalent to a voluntary accept- 
ance of the goods, so as to render him 
liable for proportional freight. EHs- 
copiniche v. Stewart, 2 Conn. 391. 


28. Merchants’, etc., Transp. Co. 
v. Seven Hundred and One Bales of 
Cotton, 216 Fed. 237. 


29. The Scow No. 190, 88 Fed. 320. 


30. Mitsui v. St. Paul F. & M. Ins. 
Co., 202. Fed. 26, 120 CCA 280 [cer- 
tiorari den 231 U.S. 749, 34 SCt 321, 
58 L. ed. 465]. 


[a] Inland freight.—Where cotton 
shipped from Oklahoma to Kobe, Ja- 
pan under contract entire and not di- 
visible ‘as between the inland and 
ocean freight, was lost by peril of 


the whole cargo, but only for freight 
on the portion actually received by 
him under the bill of lading. Byrne 
v. Weeks, 4 Abb. Dec. (N. Y.) 657. 


32. Christie v. Davis Coal, ete., Co., 
Ts halbe 837 [aff 110 Fed. 1006, 49 CCA 


33. Henderson vy. Three Hundred 
Tons of Iron Ore, 38 Fed. 36; The 
Andover, 1 F. Cas. No. 366, 3 Blatchf. 


ooo Allen v. Bates, 1 Hilt. (N. Y.) 
34. Nine Thousand Six Hundred 


and Eighty-One Dry Ox Hides, 18 
F. Cas. No. 10,273, 6 Ben. 199; Gulf 
hine iv. ay cocks Sasi slay Rape 4s 


[a] Effect of custom.—W here 
wool is shipped under bills of lad- 
ing which provide that freight is ‘‘to 
be paid on delivery in cash, without 
deduction, on gross weight at Queen’s 
beam,” a custom of the trade giv- 
ing the consignee the option of hav- 
ing the goods weighed at his own ex- 
pense, or of taking the goods without 
weighing at the bill of lading weight, 
plus two per cent, is bad in law as 
contradicting the express terms of 
the bill of lading. Gulf Liné v. Lay- 
COCK EL Sie Weiner dliAe 


35. Cafiero v. Welsh, 4 F. Cas. No. 
2,286, 8 Phila. (Pa.) 130. 


36. Gibson v. Sturge, lL. R. 10 
Exch. 622 [foll and app Buckle vy. 
Knopp, L. R. 2 Exch. 333]; Winsor 


ed weight). 


_la] Burden of showing less quan- 
tity.—The onus of showing that a 
less quantity than that specified was 
received lies on the shipowner. Mc- 
ian Veo Hleminign 1) Eva 2 eek Pees 


40. James v. Standard Oil Co., 191 
Bed. 827, 112 CCA 341 [aff 189 Fed. 
719]; Henderson vy. Three Hundred 
Tons of Iron Ore, 38 Fed. 36; The 
Andover, 1 F. Cas. No. 366, 3 Blatchf. 
303; Cafiero v. Welsh, 4 EF. Cas. No. 
2,286, 8 Phila. (Pa.) 130; Shepherd 
v. Naylor, 5 Gray (Mass.) 591; Ford 
v. Head, 34 Hun (N. Y.) 146; Allen 
Vv. Bates, 1) Eilts 3GN. = Yo) ee 2d eeles 
Lean v. Fleming, L. R. 2 H. L. Se. 128; 
Brown v. Powell Duffryn Steam Coal 
Co. R20 CP beeen Blanchet ra: 
Powell’s Liantivit Collieries Co., L. 

. 9 Exch. 74; Hedley v. Lapage, 
Holt 392, 3 ECL 158; Geraldes vy. 
Donison, Holt N. P. 346, 3 ECL 141. 


[a] Estoppel.—(1) A shipowner is 
not estopped by the signature of the 
bill of lading by the master from 
showing that the goods or some of 
them were mever actually put on 
board. Brown v. Powell Coal Co., L. 
R. 10 C. P. 562. (2) In an action for 
freight the master is not estopped 
notwithstanding the terms of 18 & 19 
Vict. c 111 § 3 (the Bills of Lading 
Act), to show that the cargo actually 
received by him differs in weight from 
that signed in the bill of lading; at 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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nor are statements in the invoice and entry*! or ina 


due bill given for freight,42 


Cotton shipments. Under a contract of affreight- 
ment of cotton of a specified density, if cotton of 
less density is shipped the shipowner is entitled to 
freight on the additional space occupied at the rate 
which, under the contract, that space would have 
earned carrying cotton of the specified density.4? In 
measuring the bales to determine whether the cotton 
is of the density guaranteed in the contract it has 
been held proper to measure around the bulge of the 
cotton as that measurement shows the cubic space 
needed for shipment.*# Under a contract exclusively 
for the shipment of cotton and not for space or room 
in the ship the shipper is not entitled to the profits 
made by the shipowner when he recompressed the 
cotton to save space which he used in carrying other 


goods.*® 


Meaning of “ton.” Contracts to carry dead weight 
tons generally give the carrier the option to collect 
freight by weight or measurement in order to cover 


all events where the weight men- 
tioned in the bill of lading is a mere 
matter of measurement. Blanchet v. 
Powell’s Llantivit Collieries Co., L. 
ist, Qh iWpwelay, 72S 


[b] Contents and weight unknown. 
—If the words “weight unknown” or 
“contents and weight unknown” are 
added at the bottom of a printed form 
of a bill of lading, the weights stated 


therein are not conclusive. The And- 
over, BY Cas:  Nowi366,"3 Blatcht. 
303; Shepherd v. Naylor, 5 Gray 
(Mass.) 591. 


{c] Where it is stipulated in bill 
_ of lading that additional freight is to 
be paid on the goods should their 
actual value prove to be greater than 
that stated in the bill, the consignee 
who pays the stated freight, but 
knows that the value of the goods is 
greatly in excess of that stipulated in 
the bill, is liable for the additional 
freight, although he is only employed 
by the consignor to sell the goods on 
commission. North German Lloyd v. 
Heule, 44 Fed. 100, 10 LRA 814. 


{d] Effect of stipulation by mas- 
ter.—A stipulation by the master that 
the amount stated in the bill of lad- 
ing shall be conclusive on the ves- 
sel is ineffective, if in fact that 
amount was not received on board 
because the master has no authority 
to sign a bill of lading for cargo not 
Jaden on board. Law v. Botsford, 26 
Fed. 651. 


fe] Stipulation making bill of lad- 
ing conclusive.—(1) Where charter 
party stipulates that the bill of lad- 
ing shall be conclusive as to the 
quantity of cargo delivered to the 
ship, the latter is conclusive. Medi- 


terranean, etc., SS. Co. v. Mackay, 
[1903] 1 K. B. 297; Charlton SS. Co. 
AIT aes Sm en icce end Ost Ga) shina 


conclusive as to the particular quan- 
tities of the different descriptions of 
cargo just as much as it is conclu- 
sive as to the general measurement 
over all the whole cargo received 
aboard. Mediterranean, etc., SS. Co. 
v. Mackay, supra. 


41. Nine Thousand Six Hundred 
and Highty-One Dry Ox Hides, 18 F. 
Cas. No. 10,278, 6 Ben. 199. 


42. Cushing v. Jacobs, 24 La. Ann. 
463. 
[a] Due bill given to secure pay- 


ment to a sunken vessel of the 
amount estimated to be due under 
agreement to pay it a certain amount 
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large but light packages,#® and when the word “ton” 


is used alone a dead weight ton is meant and in for- 


for dry bale for cotton transhipped 
can be enforced only for the amount 
actually due as determined by the 
number of bales found to be dry when 
properly inspected. Cushing v. Jac- 


obs, 24 La. Ann. 463. 
43. Elder v. Weld-Neville Cotton 
Co. .Clex. -Commn:. VAs) 23h) Sw 102 


[rev (Civ. A.) 204 SW 678]. 


[a] Effect of provision on back of 
printed form.—Where a contract for 
the shipment of high density cotton 
was upon a printed form for the ship- 
ment of standard cotton, a provision 
on the back of the form covering the 
payment of additional freight if the 
cotton did not conform to the weight 
stated for standard cotton is appli- 
cable to the shipment of high density 
cotton, except as to the provision stat- 
ing the weight. Elder v. Weld-Neville 
Cotton i\Co., Cex. Commn. A.) 231 Sw 
102 [rev (Civ. A.) 204 SW 678]. 


44. Barber SS. Lines v. N. P. Sloan 
Co., 274 Fed. 365. 


45. Perry v. Langbehn, 
V2"252) SW 472. 


[a] Construction of contract.— 
Contract construed to be one exclu- 
sively for the shipment of cotton and 
not one for lease of space or room in 
ship. Perry v. Langbehn, 113 Tex. 
12, 252 SW 472. 


46. Herr v. Tweedie Trading Co., 
181 Fed. 483, 104 CCA 231 [certiorari 
den 218 U. S. 679, 31 SCt 227, 54 L. 


113 Tex. 


ed. 1207]. 

47. Herr v., Tweedie Trading Co., 
supra. 

[a] Thus, where a contract en- 


gages steamship room between two 
points for a specified number of tons 
of apparatus, and also contains the 
schedule fixing dead weight and space 
rates at the steamer’s option, the 
word “ton” should be construed to 
mean a dead weight long ton, not- 
withstanding an option authorizing 
the ship to charge freight at space 
rates. Herr v. Tweedie Trading Co., 
181 Fed. 483, 104 CCA 231 [certiorari 
den 21340. S), 679,31) SCt.227,) 54) 1° 
ed. 1207]. 


48. See case infra this note. 


[a] Compensation for carting to 
consignee’s yard, for which there is 
no lien in admiralty, may be charged 
against advances made by consignee, 
if cartage shown to have been done 
or paid for at his request. Gaugh- 
ran v. One Hundred and Fifty-One 


eign trade long tons of two thousand two hundred 
and forty pounds.*? 


[§ 849] 3. Expenses. The carrier is entitled to be 
compensated for services performed or expenses in- 
curred outside of those required in the performance 
of its contract of affreightment when such services 
or expenses are requested by the shipper or con- 
signee**® or are rendered necessary by the facts of 
the case,*® but it is not entitled to recover for ex- 
penses unnecessarily incurred.®°° 
pany which, under the bill of lading, performed its 
whole duty to the shipper by delivering the goods on 
a pier or to a lighter is under no obligation to furnish 
free wharfage to the consignee for lightering the 
goods from the pier or vessel.*! 


[§ 850] 4. Deductions and Offsets.*? 
the carrier’s claim for freight the party liable there- 
for may offset damages for which the carrier is lia- 
ble.°* Thus he may offset claims which he may have 


A steamship com- 


As against 


Tons of Coal, 10 F. Cas. No, 5,273 [aft 
13) hy Cass NOs 1Or520y. 


49. See case infra this note. 


[a] Expense of sale of damaged 
goods.—A steamship not responsible 
for damage to onions is entitled to 
compensation for expense in dispos- 
ing of those condemned. The Cate- 
rina Gerolimich, 43 F, (2d) 248. 


50. See cases infra this note. 


{a] Additional cost of discharging 
cargo.—A bill of lading providing that 
the goods should be taken from the 
ship by the consignee immediately 
it was ready to discharge, or trans- 
shipped into lighters at the expense 
of the consignee, and the ship having 
given notice in regard to lightering 
very shortly after the vessel an- 
chored, when it was impossible to 
know how long it would have to wait 
for a berth, and having made only 
a routine effort to obtain docking fa- 
cilities, the consignee was not liable 
for the added cost of discharging the 
cargo. Gottesman v. Furness, 196 
App. Div. 961, 188 NYS 377 [aff 233 
N. Y. 669, 1385 NE 963]. 


[b] Construction of contract.—A 
provision in a bill of lading that if 
the consignee, immediately the vessel 
was ready to discharge, failed to 
take the goods from the ship, they 
should be transshipped into lighters 
at consignee’s expense, related merely 
to the consignee’s failure to accept 
goods the vessel was ready to dis- 
charge in the proper way and at the 
proper place, which, because of the 
physical facts and the custom of the 
port, was at a dock. Gottesman v. 
Furness, 196 App. Div. 961, 188 NYS 
377 [aff 233 N. Y. 669, 135 NE 963]. 


51. Beard v. Marine Lighterage 

Corp., 296 Fed. 146. 

52. Cross references: 

Offsetting damages against claim of 
Jand carrier for freight see Car- 
riers § 706. 

Recoupment, 

claim: 


Generally see Set-Off and Counter- 
Gllewioa ail Cn Madey oil 

In admiralty proceeding see Admi- 
ralty §§ 224-226. 


53: ‘The Tourist, 16) 2 (da) 545 
Aldrich v. Cargo of 246-5/20 Tons of 
Egg Coal, 117 Fed. 757; The Governor 
Carey, 10 F. Cas. No. 5,645a, 2 Hask. 
487; Leland v. Agnew, 15 F. Cas. No. 
8,236; Thatcher v. McCulloh, 23 F. 


set-off, and counter- 
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for damage to,** or loss of,°* the goods carried; and 
where the loss exceeds the freight the earrier’s right 
In accordance with the 
rules generally applicable thereto,°’ to sustain the 
offset the damage must be clearly shown,°* must be 
a valid claim against the carrier,°® the demands must 
be mutual,®° and to be recouped®? or counterclaim- 


to freight is defeated.°® 
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action. 


ed®? must have arisen out of the contract or transac- 


Gas. No. 13,862; Olcott 3655, «Streng 
vy. Grand Trunk R. Co., 15 Mich. 206, 
93 AmD 184. 


[a] Deviation.—The shipper may 
offset loss sustained because of the 
circuity and delay of the voyage. 
Thatcher v. McCulloh, 23 F. Cas. No. 
13,862, Olcott 365. 


[b] Cost of discharge.—W here up- 
on the refusal of a ship’s owners to 
deliver tobacco at the wharf speci- 
fied in the bill of lading, the owners 
of the tobacco send.lighters, and have 
the tobacco removed to the wharf at 
their own expense, they may proper- 
ly offset that expense against the 
freight charges. Leland v. Agnew, 
15 F. Cas. No. 8,236. 


{c] Increased cost of unloading.— 
Where a canal boat laden with coal 
filled and sank, after reaching her 
doek, through leakage and the negli- 
gence of her captain, and the consig- 
nee, whose duty it was to discharge 
the cargo, did so after waiting two 
days, being put to additional expense 
because the boat was under water, 
he was justified in such action to save 
the cargd from further damage and 
possible loss, and was entitled to off- 
set the increased cost of discharging 
against the carrier’s claim for freight. 
Aldrich v. Cargo of 246-5/20 Tons of 
Beg .Coal, 117 Fed. 757. 


{[d] Cost of saving wrecked car- 
go.—In case of wreck from the fault 
of the master in carrying cargo on 
deck, amounts paid by the owners of 
the cargo in recovering their proper- 
ty may be offset against the freight. 
The Governor Carey, 10 F. Cas. No. 
5,645a, 2 Hask, 487. 


[e] Cost of tug.—The shipper may 
offset the expense of a tug hired to 
complete the trip after the tug hired 
by the carrier had quit. The Tourist, 
16 EF. (2d) 154. 


[f] Cross action not required.— 
In an action by shipowners to re- 
cover freight, the court will not re- 
quire the consignee to bring a cross 
action, but may adjust and recom- 
pense, by way of recoupment, any 
special damage which has been sus- 
tained by the consignee because of 
deviation. Thatcher v. McCulloh, 23 
F. Cas. No. 13,862, Olcott 365. 


[g] Unliquidated damages.—In 
England, where the question arose 
in a law court, it was held that the 
person liable for the freight cannot 
set off unliquidated damages to which 
he claims to be entitled as against the 
earrier, although arising from breach- 
es of the contract of affreightment as 
for goods lost or injured. Seeger v. 
Duthie, 8 C. B. 45, 98 ECL 45. 


For general rules as to mode of set- 
ting up offset, whether by way of re- 
coupment, set-off, counterclaim, or 
reconvention see Set-Off and Counter- 
claim 52 GC. ts. probe 


54. The Gwalia’s Cargo, 26 Fed. 
919; Dedekam v. Vose, 7 F. Cas. No. 
3,732 [aff 7 F. Cas. No. 3,729, 3 Blatchf, 
44]; La Motte v. Angel, 1 Hawaii 237; 
The Barcore, [1896] P. 294. 


[a] Reason for rule.—There is a 


connection between these demands, 
a mutuality of indebtedness which 
clearly entitles them to be settled in 
the same suit. La Motte v. Angel, 1 
Hawaii 237. 

[b] Negligence or misfeasance of 
carrier.—ln an action brought by the 
carrier for freight, defendant can of- 
set the loss and damage of the goods 
arising from the negligence or mis- 
feasance of the carrier, La Motte v. 
Angel, 1 Hawaii 237. 


55. La Motte v. Angel, supra; 
Byrne v. Weeks, 4 Abb. Dec. 657 [aff 
20° NYY. Super. 3725" -limsdell Sy: 
Weed, 5 Den. (N. Y.) 172; Mediter- 


ranean, etc., SS. Co. v. Mackay, [1903] 


1 KB! 29%; Charlton Ss; Co. vi. Ad= 
len} a38 Tein wiOs 
[a] Rule applies particularly 


where the contract so provides. The 
Garston v. Hickie, 18 Q. B. D. 17. 


[b] Sale of vessel during voyage. 
—In an action for freight by a person 
who undertook to carry out the orig- 
inal contract of affreightment after 
he had purchased and taken posses- 
sion of the vessel during the voyage 
defendant and consignee may offset 
damages on account of property lost 
prior to plaintiff's purchase and tak- 
ing possession. Hinsdell v. Weed, 5 
Den.) CGNs. Yo) G2: 


[c] Jettison at sea.—The value of 
goods necessarily jettisoned will not 
be deducted from the amount due 
for freight on goods delivered. Price 
vy. Hartshorn, 44 N. Y. 94, 4 AmR 645 
Laff 44 Barb. 655]. 


56. Bradstreet v. Heran, 3 F. Cas. 
Now 1, 192any2 SBlatcht, Ll6. -fatt ys 
FE. Cas. No. 1,792, 1 Abb. Adm. 209]; 
Humphreys v. Reed, 6 Whart. (Pa.) 
4353 Ewart vi Kerr, 2739206. sberta 


57. See Set-Off and Counterclaim 
§§ . 38-182. 


58. Brouty v. Five Thousand Two 
Hundred and Fifty-Six Bundles of 
Him. Staves, 21 “Bed: 590 fafi 23 
Reds, 206). NEG. avin RV Les, ol, Hiei. 
Smith (N. Y.) 532. 


59. See cases infra this note. 


{a] Deductions disallowed.—(1) 
Where the bill of lading contains no 
provision requiring the vessel to pile 
her cargo of laths in the yard of the 
consignee, the expense of piling them 
cannot be allowed tht consignee in 
reduction in an action for freight. 
Costello v. 724,700 Laths, ete., 44 Fed. 
105. (2) Where the carrier had com- 
pleted the voyage the cost of towage 
to another dock could not be recouped 
against a claim for freight. Martin 
v. 182,259 Feet of Hemlock Lumber, 
37 Fed. 415. (3) Shortgage or non- 
delivery caused by agent of consignee 
when unloading and forwarding cargo 
cannot be offset. Eaton v. Neumark, 
33 Fed. 891 [aff 37 Fed. 375]. (4 
Loss from damage to goods caused 
by their inherent vice and want of 
power to sustain ordinary transpor- 
tation may not be offset. The Bar- 
core. [1896] P. 294. (5) In an action 
for freight on a cargo, a claim for ad- 
vancements paid by the shipper for 
plaintiff's benefit on a similar cargo, 
never delivered, without the fault of 


> 
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tion sued on or be connected with the subject of the 
If the cargo owner is allowed as damages 
against the vessel the full value of the cargo at the 
port of delivery he is not entitled to a reduction in 
freight on account of the loss of cargo.°* The own- 
ers of the cargo cannot split up their demand for 
loss and damage and apply part of it as an offset to 


the carrier, which, according to cus- 
tom, the carrier, after paying, would 
have collected with his freight 
charges, cannot be set up as a coun- 
terclaim, the money paid by the ship- 
per being his own debt and paid for 
his benefit. Neville v. Pennsylvania, 
etc., Co., 118 App._Div. 768, 99 NYS 
270. 


[b] UWnenforceable agreement.— 
The owner of a cargo loaded on a ves- 
sel and bill of lading issued therefor 
prior to the vessel’s sale in an ad- 
miralty suit, cannot deduct from the 
freight due the new owners who 
transported the goods a sum, agreed 
to be paid from the freight when the 
cargo was discharged, to a creditor 
of the former owner of the vessel to 
secure the discharge of the vessel 
from an attachment, such agreement 
not having accomplished that result 
and it not appearing that the creditor 
can enforce it. Chadwick v. Five 
Hundred and Seventy-Six Granite 
Blocks, 178 Fed. 140. 


60. Sumner v. Walker, 30 Fed. 261; 


Hatch, v.' Ducker,’ 12 R. 55015 iss 
AmR 707; Weguelin v. Cellier, L. R. 
6 H. L, 286. 

{a] Illustration.—The holders of a 


bill of lading cannot, as against the 
assignees of the freight, set off a 
debt due to them from the original 
owner of the goods who was also the 
assignor of the freight. Weguelin vy. 
Celiter, /Ein kt. Gait Iee2aos 


{[b] Siability of prior carrier.—A 
through bill of lading, providing for 
a transhipment to another vessel at 
an intermediate port, and for pay- 
ment of the whole freight at the port 
of discharge, does not import the 
joint liability of each, or that the 
latter carrier is the agent of the 
former, and does not impose upon the 
latter vessel any liability for damages 
occasioned by prior negligence, and 
she is therefore entitled to collect 
her just freight upon delivery of the 
goods, without offset or deduction for 
prior damages , without her fault. 
Sumner v. Walker, 30 Fed. 261. 


61. Ryder v. Hall, 7 Allen (Mass.) 
ie Sears v. Wingate, 3 Allen (Mass.) 


62. The Tourist, 16 F. (2d) 154. 


[a] Independent claim.—(1) Where 
the damages arise out of different and 
unconnected maritime  transporta- 
tions or torts they cannot be sus- 
tained. The Tourist, 16 F. (2d) 154. 
(2) A shipper cannot counterclaim 
against a freight money claim for 
fault in another independent ship- 
ment. The Tourist, supra. 


[b] Effect of bankruptcy.—No ex- 
ception to the rule against counter- 
claiming for damages from other ship- 
ment arises from carrier’s bankrupt- 
cy. The Tourist, 16 F. (2d) 154. 


Right to counterclaim independent 
contract claims generally see Set-off 
ang Counterclaim §§ 51-52, 57-61, 64—- 


63. Carolina Portland Cement Co. 


er he 186 Fed. 145, 108 CCA 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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the freight ;°* and thus a libelant who insists upon 
recovering damages to a cargo in an independent suit 
cannot apply any portion of same by way of abate- 
ment in a suit for the recovery of freight, although 
he has set up, in his answer to the latter suit, such 
damages by way of abatement.°> A consignee who 
relies on the statement in the bill of lading as to the 
amount of goods may offset as against the freight the 
loss suffered by the failure of the carrier to deliver 
the quantity stated,®® but if the consignee did not 
suffer any loss by reason of the erroneous statement 
in the bill of lading, the value of a deficiency between 
the amount delivered by the carrier and that receipt- 
ed for in the bill of lading may not be deducted from 
the freight, provided the carrier can show an error 
in the bill and that he delivered all the cargo that 
he actually received.°* When a bill of lading recites 
a shipment in bulk as so many tons, at so much 
freight per ton, it will be construed as a contract for 
carriage in bulk, and the freight is not subject to re- 
duction because the cargo when delivered does not 
weigh out the quantity stated.*§ 


[§ 851] 5. Payment and Tender*®—a. When Pay- 
able. If the bill of lading is silent as to the time for 
payment of the freight, the law implies that it is to 
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charge.*° Payment of freight cannot be demanded 
before the consignee has had opportunity to examine 
the goods;*' and although the holder of the bill of 
lading cannot require delivery of the cargo without 
paying freight, he may require it to be discharged 
so that it can be inspected by him,*? but he cannot 
require that he be allowed to transport it to his own 
warehouse and there inspect it before payment of 
freight.7° 


[§ 852] b. Medium of Payment. In the absence 
of agreement to the contrary freight is payable in 
cash; but the parties may regulate the matter be- 
tween themselves and arrange for another medium 
of payment, such as commercial paper,** in which 
case, however, if the paper is dishonored upon ma- 
turity the payer is not discharged from his original 
hability.7® 

[§ 853] c. Tender. A tender of the freight at the 
port of discharge will relieve the shipper or con- 
signee from liability for costs or expenses subsequent 
thereto,*® to which a refusal to pay would subject 
him;‘* but the master, on a tender of freight at the 
ship, may take a reasonable time to ascertain the cor- 
rect amount from the consignees of the ship, but ean- 
not in the meantime order the goods to be stored at. 


be paid on delivery of the goods at the port of dis- ! the expense of the owner.7® 


64. The Ethel, 8 F. Cas. No. 4,540, 
5 Ben. 154. 
65. Brower v. The Water Witch, 4 


I, Cas. No. 1,971,.19 HowPr (N. Y.) 
epee P-Black \CU-)S:) 494) 1%. ‘ed: 


66. Relyea v. New Haven Rolling- 
Mill Co., 75 Fed. 420, 42 Conn. 579. 


{a] Illustration.—Where a master 
who is also owner of a vessel gives 
a shipper a bill of lading, reciting the 
receipt of a certain amount of iron, 
and an agreement to deliver it to the 
consignees who, relying on the cor- 
rectness of the recital, pay the ship- 
per for more iron than is actually on 
board, their loss may be recouped 
against a claim for the freight, which 
was to be paid by the consignees, sub- 
ject, however, to limitation to the 
amount claimed for freight. Relyea 
v. New Haven Rolling-Mill Co., 75 
Fed. 420, 42 Conn. 579. 


67. James v. Standard Oil Co., 191 
Fed. 827, 112 CCA 341 [aff 189 Fed. 
719]; Sears v. Wingate, -3 Allen 
(Mass.) 103; Strong v. Grand Trunk 
R. Co., 15 Mich. 206, 98 AmD 184. See 
also Meyer v. Dresser, 16 C. B. N. S. 
646, 111 ECL 646 (holding that a con- 
signee of goods, or an indorser of a 
bill of lading, has no right to set off 
the value of goods which, although 
mentioned in the bill of lading, were 
not put on board, against the freight 
payable in respect to the goods de- 
livered). 

[a] Thus, in an action by the own- 
ers of a vessel, of, whom the master 
is one, to recover freight for goods 
actually carried, delivered, and ac- 
cepted by the consignee, the latter 
cannot recoup in damages a loss sus- 
tained by him by reason of a failure 
to deliver cargo never actually put on 
board the vessel, but which the mas- 
ter, without other authority than that 
which belonged to him in that capac- 
ity, improperly receipted for in the 
bill of lading, for the owners cannot 
be bound by such actions of the mas- 


ter. Sears v. Wingate, 3 Allen 
(Mass.) 103. 
[b] Deduction by intermediate 


carrier.—(1) A custom or usage au- 


thorizing the intermediate carrier to 
deduct from the freight paid to the 
original carrier the value of any dif- 
ference between that received and the 
amount stated in the bill of lading 
will not be sustained, as the carrier is 
not bound by the quantity or weight 
stated in the bill of lading. (Strong 
v. Grand Trunk R. Co., 15 Mich. 206, 
93 AmD 184), (2) and if he deducts 
from the freight the value of the 
shortage, he does so at the peril of it 
being recovered back, if in fact there 
has been no loss in transit (Law v. 
Botsford, 26 Fed. 651). 


68. Planters’ Fertilizer Mfg. Co. v. 
Blder, 101 Fed. 1001, 42 CCA 130. 


69. Receipt as evidence of pay- 
ment generally see Payment §§ 78-83. 


70. British, ete., Mar. Ins. Co. v. 
Seuthern Pac. Co., 72 Fed. 285 [aff 55 
Fed. 82]; H. T. Hansen v. Nine Hun- 
dred and Ninety-EHight Tons of Coal, 6 
Porto Rico Fed. 394; Parratt v. The 
Notre Dame d’Avor, 16 B. C. 381. 


71. Brittan v. Barnaby, 21 How. 
CU. S5)) 52:75 20" Lieds 177; lianatav. 
The Henry Grinnell, 13 La. Ann. 24; 
H. T. Hansen y. Nine Hundred and 
Ninety-Eight Tons of Coal, 6 Porto 
Rico Fed, 394. 


[a] Reasonable time allowed.—A 
consignee is entitled to a reasonable 
time to inspect the goods. H. T. Han- 
sen v. Nine Hundred and Ninety-Hight 
Tons of Coal, 6 Porto Rico Fed. 394. 


72. The Treasurer, 24 F. Cas. No. 
14,159, 1 Sprague 473. 


[a] Delivery on wharf necessary. 
—The master must deliver on the 
wharf; he cannot detain the goods 
on board the ship until the freight is 
paid, as the consignee or owner of 
the cargo would then have no oppor- 
tunity of examining their condition. 
The Eddy, 5 Wall. (U. S.) 481, 18 L. 
ed. 486. 


73. The Eddy, supra. 
74, The Bird of Paradise, 5 Wall. 
(UW. S.) 545, 18 L. ed. 662. 


[a] Insolvency of shipper, occur- 
ring while the goods are in transit or 


before they are delivered, will not ab- 
solve the carrier from an agreement 
to take an acceptance on time instead 
of cash for the freight, or authorize 
him when he has made such agree- 
ment to retain the goods until the 
freight is paid. The Bird of Paradise, 
5 Wall. (U. S.) 545, 18 L. ed. 662. 


75. Bacon v. Westervelt, 29 Conn. 
591. Grant vi. Wood; 2m Ne Jka 2 oes 
47 AmD 162; March v. Thorburn, 7 
Newfoundl. 357. 


76. Dedekam v. Vose, 7 F. Cas. No. 
3,732. Lalt | ene Cash Normsiie ours 
Blatchf. 44]. 


[a] Tender held _ sufficient.—(1) 
An offer by a shipper to pay a balance 
of freight, deducting damages to the 
goods, to be ascertained by arbitration 
or sale at auction, held a sufficient 
tender to relieve him from payment 
of costs. Dedekam v. Vose, 7 F. Cas. 
No.93, (327 i[atk (Re Cas yNowsen2oneo 
Blatchf. 44]. (2) Where custom of 
the port was to pay freight half in 
eash and half by bill of exchange, a 
verbal offer to pay half.in cash and 
for the other half to accept a bill if 
the captain would draw it was suffi- 
cient since it was the ecaptain’s duty to 
draw the bill. Luard v. Butcher, 2 C. 
& K. 29, 61 ECL 29. 


[b] Facts excusing tender.—(1) 
The refusal of the ship’s agents to 
deliver cargo partly damaged, except 
on the payment of a precise sum by 
consignee, which is in excess of the 
amount due, dispenses with the neces- 
sity of a tender by the consignee. 
The, “Taneienr, «32° ered: (2) 
Where a larger sum is demanded for 
freight by the master than is due, and 
the demand is so made as to amount 
to an announcement by the master 
that it will be useless to tender a 
smaller sum, as it will be refused, 
these facts amount to a dispensation 
of a tender. The Norway, Brown. & 
L. 404, 16 Reprint 92. 


77. Brittan v. The Alboni, 4 F, Cas. 
No. 1,902 [rev on other grounds 21 
How. 527, 16 L. ed. 177]. 


"3. The Diadem,; 7 E. Cas: 
3,875, 4 Ben. 247. 
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[§ 854] d. Persons Liable. Primarily the liability 
for freight is on the person who makes the con- 
tract,’® that is to say, where there is no charter par- 
ty, the shipper of the goods or the person on whose 
Thus a shipper who is 
the owner of the goods sent by a general ship is lia- 
ble for the freight at all events, independent of the 
bill of lading,’ and the actual shipper, although act- 
ing in fact only as agent for another is also liable un- 
less he made it clear in contracting that he did not 
intend to be bound.$? The master, although he signs 
a bill of-lading expressing that upon the delivery 
of the cargo freight is to be paid by the consignees, 
does not thereby renounce his claim for freight 
against the consignor, but may hold the latter hable 
as upon an ordinary bill of lading,** nor does the 
delivery to the consignee without payment of freight 
of goods shipped under a bill of lading engaging the 


behalf they were shipped.*° 


U. S. Steel Products Co. v. U. 
F. (2d) 547. 


[a] Nature of obligation.—After 
delivery to the consignee the ship- 
per’s obligation to pay freight is pure- 
ly contractual. U. S. Steel Products 
Coy Va Set, C2) 5472 


{[b] Carrier not required to look 
elsewhere.—If, under the terms of 
the bill of lading, the shipper is 
primarily obligated to pay freight, 
the carrier may look to him alone, and 
need not enforce his lien on the goods 
or seek payment from the consignee 
upon the latter’s promise, inferred 
from his acceptance of the goods. 
Wee S-osteel Products; Co: vs. U-S527 
EF. (2d) 547. 


80. Cawthron v. Trickett, 15 C. B. 
N. S. 754, 109 ECL 754; Dickenson v. 
Lano, 2 F. & F. 188; Fox v. Nott, 6 
H. & N. 630. 


fa] Equity jurisdiction.—(1) A 
eourt of equity will not entertain a 
bill by a shipowner against a freighter 
for an account of what is due in re- 
spect of freight, although the charter 
party expressed that the freight was 
to be paid according to the quantity 
of the cargo, and it was charged that 
in the bill of lading that quantity was 
stated untruly. Long vy. Young, 2 L. 
jaCh> O28. 713974 @) ~ Bute the count 
will entertain a suit for an account 
of the freight of a ship grounded on 
a contract which also contains stipu- 
lations affecting to give an ultimate 
right of property in the ship, and 
which may not be capable of being 
recognized or enforced as a whole, 
for want of being registered, pro- 
vided the title to the freight is 
distinct from, and does not neces- 
sarily depend upon, a title to the ship 
claimed under such contract. Daven- 
port v. Whitmore, 6 L. J. Ch. 58, 14 
EngCh 177, 40 Reprint 608. 


S15 Grant vy: Wood) 21 News. 1.292; 
47 AmD 162. 


{a] It is immaterial whether or 
not the ownership appears on the bill 
of Jading. ‘Grant vv. Wiood;.21 Naw: 
L. 292, 47 AmD 162. 


82. Kennedy vy. Gouveia, 3 D. & R. 
503, 16 ECL 174. 


83. Christy v. Row, 1 Taunt. 300. 
Contra Winsor y. Stabb, 1 Newfoundl. 
471. 

84. Grant v. Wood, 21 N. J. L. 292, 
47 AmD 162; Jobbitt v. Goundry, 29 
Barb. (N. Y.) 509; Barker v. Havens, 
Livéohnss CNY.) 234878 Amb 9393- 
Shepard v. De Bernales, 13 East 565, 
104 Reprint 490. 


79. 
Saeaic 
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from the vessel, 


been for him to 
pay the freight 


{a] Effect of clause “He or they 
paying freight.’’—(1) The usual 
clause in a bill of lading, engaging 
the master of the ship to deliver the 
goods to the consignee or his assigns, 
“he or they paying freight for the 
said goods,’ is introduced for the 
benefit of the master only, and not for 
the benefit of the consignor; and 
therefore the master is not bound to 
the consignor to withhold the deliv- 
ery of the goods, unless the consignee 
or his assigns pay the, freight. 
Shepard v. De Bernales, 13 East 565, 
104 Reprint 490 [foll Domett v. Beck- 
ford, 5 B. & Adi -521, 27 BCL 2234: 
(2) It does not vary the rule that 
the consignor is also the charterer of 


the ship. Shepard v. De Bernales, 
supra. 
[b] Barly rule.-—An early English 


case held the rule to be otherwise. 
Drew v. Bird, M. & M. 156, 22 ECL 
492. 

85. Frontier SS. Co. v. Central 
Coal Co: 234 Fed. 30, 148 CCA 46; 


Vane v. Wood, 231 Fed. 353; Gates v. 
Ryan, 37 Fed. 154; Philadelphia, etc., 
R. (Co: fv Barnard; 19 «) Cas:— No: 


11,086, 3 Ben. 39; Hairy v. Dennistoun, 
5 Rob. (La.) 130; Smith v. Flowers, 
6 Mart. (La.) 12; Grant v. Wood, 21 
N. J. L. 292, 47 AmD 162::~ Dayton: vs 
Parke, 67 Hun 137, 22 NYS 613 [rev on 
Giee grounds 142 N. Y. 391, 37 NE 
642]. 


[a]. Thus, where a cargo is con- 
signed to defendants and they are 
notified of its arrival and make no ob- 
jection, and they accept the inspec- 
tor’s certificate that the cargo has 
been discharged, they are prima facie 
the owners, and are liable for the 
freight. Dayton v. Parke, 67 Hun 137, 
22 NYS 613 [rev on other grounds 142 
N. Y. 391, 37 NE 642). 


[b] Reasons for rnle.—(1) “That 
the consignée accepts the goods with 
knowledge that the carrier looks to 
him for payment of the transportation 
charges and waives his lien for them 
by delivery in reliance upon the con- 
signee’s implied promise, evidenced by 
his acceptance of the goods, that he 
will pay the charges.” Frontier SS. 
Co. v. Central Coal Co., 234 Fed. 30, 
33, 148 CCA 46. (2) The vessel is 
not bound to look beyond the owner 
and holder of the bill of lading, and 
as he has the control of the delivery 
and acceptance of the goods, he is re- 
sponsible, on accepting the goods un- 
der the bill of lading, for freight ac- 
cording to its terms. Neilsen v. Jes- 
sup, 30 Fed. 138. , 


{c] Liabitity for freight not 
shown.—In view of libelant’s knowl- 
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master to deliver the goods to the consignees “he or 
they paying freight” discharge the shipper from his 
liability for the freight.s* A consignee of cargo and 
holder of the bill of lading, who receives the cargo 


is, in the absence of a different un- 


derstanding, liable for freight,*° although but an 
agent to sell,8® as is also the assignee of the bill of 
lading, who received the goods,** unless the assignor 
is bound by charter party to pay it®* or unless the 
assignee had bound hunself by an express agreement 
to pay it as surety for the assignor;*°® ; 
an implied undertaking by one who receives the 
goods to pay the freight may be inferred from the 
mere receipt, although he has not presented any bill 
of lading or asked for delivery, if the course of busi- 
ness between the parties on previous occasions has 


and, further, 


receive goods consigned to him and 
on them;°° otherwise, where goods 


fedge of defendant’s contracts of af- 
freightment with other companies and 
of the previous method of doing busi- 
ness, defendant, although it accepted 
coal transported in libelant’s vessel, 
for which a bill of lading had been is- 
sued, was not liable for the freight 
charges. Frontier SS. Co. v. Central 
Coal Co., 234 Fed. 30, 148 CCA 46. 


[d] Extent of liability.—A con- 
signee’s liability is limited to the 
amount for which the ship has a lien. 
Vane v. Wood, 231 Fed. 353. 


86. Gates v. Ryan, 37 Fed. 154; 
Hairy v. Dennistoun, 5 Rob. (La.) 130. 


[a] Ship brokers who have no con- 
nection with a cargo, except as bro- 
kers to sell same, collect the amounts 
due, and pay the freight, are not as 
a general rule liable for the freight. 
Damora v. Craig, 48 Fed. 736. 


{[b] In England, where a shipown- 
er has, under section 67 of the Mer- 
chant Shipping Act, Amendm. Act 
(1862) (25 & 26 Vict. c 63), deposited 
goods with a warehouseman, and the 
consignee for sale has deposited the 
amount of freight under section 70 
of the same act, the shipowner’s lien 
is discharged, and the consignee may 
obtain delivery of the goods ex ware- 
house without a contract being im- 
plied on his part to undertake any 
personal liability for the amount of 
the pecan White v. Furness, [1895] 


87. Trask v. Duvall, 24 F. Cas. No. 
140144, 4uWash. Co Cy '8t Wil wellave 
Skiddy, 77 N. Y. 282; Stindt v. Rob- 
erts, 5 D. & L. 460; Renteria v. Rud- 
ing, Mont. & M. 511, 22 ECL 575. 


88. Trask v. Duvall, 24 F. Cas. No. 
14,144, 4 Wash. C. C. 181; Elwell v. 
Skiddy, 77_N. Y. 282; Moorsom v. 
Kymer, 3 Campb. 549 note, 105 Re- 
print 395. 


89. Trask v. Duvail, 24 F. Cas. No. 
14,144, 4 Wash. C. C..181; Dayton v. 
Parke, 67 Hun 137, 22 NYS 613 [rev on 
ons grounds in 142 N. Y. 391, 37 NE 


90. Frontier SS. Co. v. Central Coal 
Co., 234 Fed. 30, 148 CCA 46; Wilson 
v. Kymer, 1 M. & S. 157. See also 
Coleman v. Lambert, 9 L. J. Exch. 43, 
151 Reprint 212 (holding that the con- 
signee of goods, where there is no bill 
of lading, is not in general liable for 
the freight; but prior dealings with 
him, and payments by him of the 
freight on former occasions of the 
same kind, are evidence to show that 
in the particular case he contracted 
on the receipt of the goods to pay the 
freight). Contra Dempsey v. Phila- 
delphia, etc., R. Co., 30 Pa. Co. 484, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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are delivered to persons who are neither assignees of 
the bills of lading nor owners of the cargo until after 
delivery, they are not liable for the freight,®* nor, 
in the absence of an agreement to pay the same, is a 
person who, as agent of the consignee, receives a car- 
go consigned to the owner in his care, liable for the 
freight.°? However, the indorsee of a bill of lading 
which directs the goods to be delivered to order or 
to assigns, paying freight, is liable for the freight, 
although he is acting only as broker for the con- 
signee; and although a long period has elapsed since 
the landing of the goods without any demand of 
freight, he is bound not to deliver the goods till he 
knows that freight has been paid,®? such liability re- 
sulting not from the original contract of affreight- 
ment, but from a new contract, the consideration for 
which is the delivery of the goods.°* No contract to 
accept the cargo, or any part of it, within a reason- 
able time, and to pay the freight, can be inferred 
from the mere fact of the assignee of the bill of 
lading presenting it to the captain and demanding 
the delivery of the cargo;?® although freight may 
not be payable in respect of a man’s own goods con- 
veyed in his own ship, it becomes so if he makes third 
persons, who have advanced him money, the con- 
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signees of those goods, and the goods are by the bill 
of lading deliverable to their order.®® A purchaser 
is not individually liable for freight on goods shipped 
by the seller and consigned to a third party.°7 Cap- 
tors substitute themselves in the place of the original 
owners, and take the property eum onere. They are 
therefore responsible for the freight which then at- 
tached upon the property.?® 


Owners of disabled ship are not liable for freight 
earned in forwarding the cargo under an agreement 
made with the master for a freight rate greater than 
that under which the cargo was originally shipped.®® 

Customs collector who seizes goods after entry on 
the ground of their being entered under value is not 
lable for their value. 


[§ 855] e. To Whom Payable. As a general rule 
the right to the freight is incidental to the ownership 
of the vessel? and the owners of the ship® or their 
authorized agent* are entitled to the freight earned. 
The master as a general rule represents the owner so 
that payment of freight to him is equivalent to pay- 
ment to the owner in the absence of notice from the 
owner not to pay him;° and the master, having a spe- 
cial property in the vessel, may declare for the 


Rule applies provided the con-] v. Wilkins, 11 C. B. N. S. 842, 103 ECL] longs to defendant, the event having 


fa] 
renee accepts the epee knowing that | 842. occurred. Bixby v. Adams, 4 8. C. L. 
he carrier expects him to pay the z 9 7 @4 | B02. 
charges. Frontier SS. Co. v. Central okt Kemp v. Clark, 12 Q. B. 647, 64 
9° ECL 647. [b] Part owner.—(1) An action 
Coal Co., 234 Fed. 30, 148 CCA 46. Baye Maes = - : 
: 95. Young v. Meller, 5 E. & B. 755, | 10% freight may be brought by a part 
{b] Fishery usage.—A supply 85 ECL 35. q | owner on behalf of himself and the 
merchant who receives the produce of ee other part owners. De Hart v. Ste- 
the voyage with a knowledge that 96. Weguelin v. Cellier, L. R. 6 H.| venson, 1 Q. B. Di 313. ~(@) If one 
freight is due upon it, and that he is| L. 286. co6wner assigns his interest in the 
to pay it to the shipowner, is liable for 97. Perkins v ethlehem Steel]| Ship and voyage to another codwner, 
the freight even though the planter Corp., 43 F (2a) 3 the assignee can maintain an action in 
should withhold his consent to such = Ei a admiralty to recover freight on prop- 
payment. Ross v. Hanrahan, 5 New+ 98. The Antonia Johanna, 1} erty transported on such voyage. 


foundl. 242. 


[c] Receiving as agent.—An im- 
plied assumpsit for freight, upon the 
delivery of goods without first receiv- 
ing the freight, will not lie against 
three persons for whose use the cargo 
was purchased, but who are not the 
consignees or holders of the bills of 
lading, and who have assigned all 
their effects to a trustee for the bene- 
fit of their creditors and themselves, 
receiving the goods as agents for that 
trustee. Pinder v. Wilks, 1 Marsh. 
248, 1 ECL 314. 


[d] Receiving goods as evidence 
of promise to pay.—The master hav- 
ing contracted by the bill of lading 
with the shippers to deliver goods to 
certain persons or their assigns, he or 
they paying freight for the same, the 
demanding and taking of such goods 
from the master by a purchaser and 
assignee of the bill of lading, without 
the freight having been paid, is evi- 
dence of a new contract and promise 
on the part of such purchaser, as the 
ultimate appointee of the shippers for 
the purpose of delivery, to pay the 


freight. Cock v. Taylor, 2 Campb. 
587, 104 Reprint 424. 

91. The Syskonen v. Logan, 28 
Fed. 335. 

92.. Great Lakes Coal, etc., Co. v. 


Seither Transit Co., 220 Fed. 28, 136 
CCA 110: 


93. Bell v. Kymer, 3 Campb. 545, 1 
ECL 247. 
[a] But an indorsee of a bill of 


lading who has indorsed the same 
over before the arrival of the vessel 
and delivery of the cargo does not, 
under 18 & 19 Vict. e 111 § 1, remain 
liable for the freight. Smurthwaite 


[58 C. J.—-33] 


Wheat. (U. S.) 159, 4 L. ed. 60. 
99. Lemont v. Lord, 52 Me. 365. 


1. Brien vy. Kent, 4 Newfoundl. 46 
(statute construed not to impose lia- 
bility). 

2. Layne, etc., Corp. v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 27 
FE. (2d) 39; U.S. v. Robins Dry Dock, 
etc., Co., 13 F. (2d) 808 [rev 300 Fed. 
981, 4 F. (2d) 132]; Lindsay v. Gibbs, 
22 Beav. 522, 52 Reprint 1209. 


MEOWCOLehte wie dS: oo 8 ae eel T = 
cidental] to the vessel.” Walshe v. 
Provan, 8 Exch. 843, 155 Reprint 1595. 


3. Layne, etc., Corp. v. U. S. Ship- 
ping Bd. Emergency Fleet Corp., 27 
F. (2d) 39; U.S. v. Robins Dry Dock, 
etc., Co., 13 F. (2d) 808 [rev 300 Fed. 
Ost, 4 Be (20) Vise ys Robinson Vv. 
Hinds, 3 Hawaii 597; Bixby v. Adams, 
4S. C. Ll. 352; Lindsay v. Gibbs, 22 
Beav. 522, 52 Reprint 1209; Walshe 
v. Provan, 1 C. L. R. 823, 155 Reprint 
1595; Boyd v. Mangles, 3 Exch. 387, 
154 Reprint 894; Fox v. Nott,6H. & 
N. 630, 158 Reprint 260. But see 
Johnson vy. Strader, 3 Mo. 359 (holding 
that the law concerning ships and sea- 
going vessels is not applicable to flat- 
boats and fresh-water craft; the per- 
son making the contract for freight in 
flatboats, and not the owner of the 
boats is entitled to it). 


“Title to the ship carries title to 
the accruing freight.’”’ U.S. v. Robins 
Dry Dock, etc., Co., 13 FE. (2d) 808, 
813 [rev 300 Fed. 981, 4 F. (2d) 132]. 


fa] Owner under conditional sale 
contract.—Where, by a covenant, a 
ship is to be given up to defendant, 
as owner, upon a certain event, he pay- 
ing the sailing expenses, the freight 
earned by the voyage in question be- 


Swett v. Black, 23 F. Cas. No. 13,690, 
1 Sprague 574. (3) But it is held 
that a part owner is not entitled to 
any part of the freight earned upon a 
voyage from the setting out of which 
he dissents. Boson v. Sandford, 
Carth. 58, 90 Reprint 638, 3 Lev. 258, 
83 Reprint 678. 


[ec] Right of broker.—A person 
employed'by a ship’s husband to char- 
ter a ship has no right to make 
freight payable to himself and upon 
receiving it to retain it in liquidation 
of debt due him from the ship’s hus- 
band. Walshe v. Provan, 8 Exch. 843, 
155 Reprint 1595. 


Right of: 
Mortgagee of vessel see supra § 135. 
Transferee of vessel see Supra § 114. 
4. See cases infra this note. 


[a] Ship’s husband is entitled to 
receive freight, and to deduct his dis- 
bursements therefrom. FLATS ave 
Reynolds, 4 Wkly. Rep. 278. 


[b] Obligee of bottomry bond.— 
The receipt of freight by the obligee 
of a bottomry bond is in law a receipt 
of it by the shipowner, whose master 
has given that bond in discharge of 
expenses incurred in the necessary re- 
pairs of the ship. Benson v. Chap- 
Teeny tal Oh 18% OUR (os) AOI Bs. Weve 
print 1256. 

5. Atkinson v. Cotesworth, 3 B. & 
Gy 644,10) PCL. 294. 1 Cy cB. soon ele 
ECL 203; Guion v. Trask, 1 De G. F. 


& J. 373,.63 EngCh 286, 45 Reprint 
403. 
[a] If owner appoints agent to 


collect freight the master’s authority 
is superseded. The Edmond, 29 L. 
J. Adm. 76. 


514 [58 C.J.] 
freight of goods as carried in his vessel, although he 
is not owner. A master with whom a contract is 
made in his own name may sue for freight under it:" 
but a payment to the owner absolves the shipper,* 
for the master has no right to freight as against 
the owner, although the latter may be indebted to 
him. An authority given by the master to the 
agents of the ship at the port of discharge to collect 
the freight from the consignees on behalf of the own- 
ers of the steamer is not an assignment of the freight 
and therefore doesnot entitle the agent to sue for 
the freight in his own name.t® Where the bill of 
lading provides that freight shall be payable to a 
third party, and not to the shipowner, payment for 
freight to the master or shipowner affords no answer 
to an action by the third party in the name of the 
shipowner for the nonpayment of freight.1% The 
right of the charterer of a ship to collect the freight 
depends as against the general owner of the ship 
upon who is the owner for the voyage; if the char- 
terer is a charterer pro hae vice ordinarily he is en- 
titled to collect the freight, but if the general owner 
has not parted with the ownership and possession of 
the vessel he, the owner, ordinarily is entitled to re- 
ceive the freight.1? If the charter party does not 
contain a provision requiring the master to sign bills 
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of lading as demanded, the master and not the char- 
terer is the only person entitled to collect the 
freight.* Where cargo is shipped under charter par- 
ties providing that the master shall sign bills of lad- 
ing, which he does, and giving the shipowner a lien 
for freight, the shipowner ordinarily is entitled to 
collect the freight,'+ but the master in signing the 
bills of lading acts merely as the agent of the ship- 
owner and as a consequence is not entitled to main- 
tain an action for the freight.1° Charterers who of- 
fer to replace cargo jettisoned which the master re- 
fuses and replaces with other cargo at a higher 
freight are entitled to the excess freight so earned 
where the charter prohibited goods to be laden on 
board otherwise than from the charterers.’® 


[§ 856] f. Advance Freight and Recovery Back 
Thereof.!? Agreements for the payment of freight 
in advance'® or for its retention whether or not the 
contract of affreightment be carried out'® are valid 
and enforceable. In England prepaid freight 1s not 
recoverable in the absence of an agreement to the 
contrary.2° In the United States, however, where 
freight is paid in advance and the voyage is not per- 
formed or the contract of affreightment not fulfilled, 
the shipowner cannot, without an express agreement 
to this effect, retain 1t;71 and such agreement must 


19. 


Right and duty of master to collect 
freight see generally supra § 368. 


6. Shields v. Davis, 4 Campb. 119, 
1 ECL 510. 


7. Seeger v. Duthie, 8 C. B. N. S. 
725698) WCL) 72. 


8 Atkinson v. Cotesworth, 3 B. & 
C6475 10) HCL 2941 Cr & Piy3s9, 12 
ECL 203. 


9. Smith v. Plummer, 1 B. & Ald. 
575; Atkinson v. Cotesworth, 3 B. & 
@a 1647, 10. HCL 294; 1 C. & RP. 3397, 12 
ECL 208; Gibson v. Ingo, 6 Hare 112, 
31 EngCh 112, 67 Reprint 1103. 


a Harper v. Bland, 84 L. J. K. B. 
11. Kirchner v. Venus, 5 Jur: N..S. 
395, 14 Reprint 948. 


12. Clarkson v. Edes, 4 Cow. (N. 
Y.) 470. : 

[a] Notice to consignee.—If the 
consignee has notice that freight 


must be paid to the master and not 
to the charterer, it imposes the like 
obligation upon him as if so reserved 
in the bill of lading. Shaw v. Thomp- 
son, 21 F. Cas. No. 12,726, Olcott 144. 


13. Aktieselskabet Bruusgaard v. 
Standard Oil Co., 274 Fed. 996 [aff 283 
Fed. 106]. 


[a] Ratification by master.—The 
master, by receiving goods over the 
rail, does not ratify any unknown bill 
of lading signed by him per the char- 
terer and given to the shipper, and on 
which the freight was paid to the 
charterer. Aktieselskabet Bruusgaard 
v. Standard Oil Co., 274 Fed. 996 [aff 
283 Fed. 106]. 


14. Wastwater SS. Co. v. Neale, 9 
Aspin. 282. 


[a] Under subcharter.—Where a 
subcharterer under a subcharter party 
containing provisions similar to the 
original charter party which provided 
that the master should sign bills of 
lading as presented, and gave the 
Shipowner a lien for freight, dead 
freight, and demurrage, shipped a 
cargo in pursuance of the second 
charter party for which bills of lad- 


ing were signed by the master by 


‘which the cargo was to be delivered to 


the order or assigns of the shippers 
on payment of freight, the shipowners 
are entitled to sue the indorsees of 
the bills of lading for the freight due 
thereon. Wastwater SS. Co. v. Neale, 
9 Aspin. 282. 


15. Repetto v. Millar’s Karri, 
Forests, Ltd. [1901] 2 K. B. 306. 


16. The Wergeland, 262 Fed. 785. 


17. Recovery of payments general- 
ly see Payment §§ 280-341. 


18. Norton-Crossing Co. v. Martin, 
202 Ala. 569, 81 S 71; Russell Co. v. 
Miller, 98 Miss. 185, 53 S 495; De Sil- 
vale v. Kendall, 4 M. & S. 37, 105 Re- 
print 749. 


{a] Parties may stipulate.—The 
parties may stipulate that freight or 
a part thereof may be payable abso- 
lutely at the time of the shipment, or 
at a certain time thereafter, without 
regard to the performance of the con- 
tract by the carrier. Norton-Cross- 
ae Co. v. Martin, 202 Ala. 569, 81 S 


[b] Time of payment.—(1) 
Where freight is to be paid in cash 
on delivery of the bill of lading, de- 
livery of a proper bill of lading is a 
condition precedent to the right of 
the shipowner to demand freight 
(Ocean VSSs"Coen Ltda vy. ites. Steel 
Products .Co.; F239 ede 823, W527 CGA. 
609 [certiorari den 244 U. S. 652, 37 
SCt'650, 61° L. ed. 13731)" (2); and, de- 
livery of bills of lading, stating that 
goods had been damaged after deliv- 
ery to the ship, and were liable for 
general average and special damages, 
is not a delivery of usual bills of 
lading, which was a condition preced- 
ent to the collection of prepaid freight 
charges (Ocean SS. Co., Ltd., v. U. S. 
Steel Products Co., supra).. 


[c] Discrimination between ship- 
pers.—Unless restricted by statute, 
the carrier may arbitrarily require 
prepayment of freight charges by 
some of its customers and not by oth- 
ers. Russell Co. v. Miller, 98 Miss. 
185, 538 S 495. 


tes, 


The Bris, 253 Fed. 259 [aff 258 
Fed. 989, 169 CCA 671 (certiorari den 
248 U.S. 392, 39: -SCt 150; 63 kn eds 
321)]; Portland Flouring Mills v. 
British, etc., Mar. Ins. Co., 130 Fed. 
860, 65 CCA 344 [aff 124 Fed. 855]; 
Greenhill v. Delano, 193 App. Div. 842, 
184 NYS 617. 


[a] Contracts held valid.—(1) A 


| provision in a bill of lading that the 


freight shall be ‘‘considered as earned 
steamer or goods lost or not lost at 
any stage of the entire transit” is 
valid and enforceable. Portland 
Flouring Mills v. British, ete., Mar. 
Ins. Co., 130 Fed. 860, 65 CCA 344 [aff 
124, Fed. 855]. (2) A provision in @& 
shipping contract to the effect that 
freight shall be deemed fully earned 
and due and payable to the carrier 
at any stage before loading is valid. 
Greenhill v. Delano, 193 App. Div. 842, 
184 NYS 617. 


[b] Not contrary to public policy. 
—lInsertion by shipowner of clause in 
bill of lading providing that prepaid 
freight be considered earned on ship- 
ment and retained by carrier, “vessel 
or cargo lost or not lost,’ is not in 
contravention of public policy in time 
of war. The Bris, 253 Fed. 259 [aff 
258 Fed. 989, 169 CCA 671 (certiorari 
den 248 U. S. 392, 39 SCt 150, 63 L. 
ed. 321) ]. 


20. Byrne v. Schiller, L. R. 6 Exch. 
319; De Silvale v. Kendall, 4 M. & S. 
37, 105 Reprint 749 (per Bayley, J.). 


[a] Stipulation for refund neces- 
Sary.—There must be an express stip- 
ulation that the party prepaying 
freight shall be entitled to recover it 
back, if it be not earned, if such is 
the intention of the parties. De Sil- 
vale v. Kendall, 4 M. & S. 87, 105 Re- 
print 749. 

21. U. S.—Owens vy. Breitung, 270 
Fed. 190; The Cataluna, 262 Fed. 212; 
The Gracie D. Chambers, 253 Fed. 182, 
165 CCA 82 [aff 248 U. S. 387, 39 SCt 
149, 68 L. ed. 318]; National Steam 
Nav. Co., Ltd. v. International Paper 
Co., 241 Fed. 861, 154 CCA 563; Burn 
Line, v.-U.. S.,ete;; SS. Co.) 162 meds 
298, 89 CCA 278 [rev on other grounds 
150 Fed. 423]; Pitman v. Hooper, 19 


Por later cases, developments and changes in the law see Annotations, same title and section number, 
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be clear’and unambiguous in its terms,22 and this 
rule cannot be overcome by proof of a local custom 
that freight prepaid is not to be returned in ease the 
vessel is lost on the voyage.?? Thus prepaid freight 
is recoverable where the goods are lost through im- 
‘proper storage,’* or through the negligence of the 
ship,*° or where the voyage is abandoned because the 
vessel proves unseaworthy,?® or where the yoyage 


F. Cas. No. 11,185, 3 Sumn. 50. 


Ala.—Hunter v. Lauderdale Cotton 
Malis 205 Alasi638, 112 S215; Nor- 
ton-Crossing Co. v. Martin, 202 Ala. 
569,82 S 71. 


Alaska.—The Schooner Arthur B., 
1 Alaska 403. 


La.—Hagedorn v. St. Louis Per- 
petual Ins. Co., 2 La. Ann. 1005. 


Md.—Lee v. Barreda, 16 Md. 190; 
Atwell v. Miller, 11 Md. 348, 69 AmD 
ce: Wirgman v. Mactier, 1 Gill & J. 


Mass.—Chase v. Alliance Ins. Co., 
9 Allen 311; Griggs v. Austin, 3 Pick. 
20, 15 AmD 175. 


N. Y.—McInnes v. Equitable Trust 
Co., 197 App. Div. 649, 189 NYS 518; 
Dorff v. Taya, 194 App. Div. 278, 185 
NYS 174; Phelps v. Williamson, 7 N. 
Y. Super. 578; Emery v. Dunbar, 1 
Daly 408; Watson vy. Duykinck, 3 
Johns. 335. 


[a] Rule applies in the United 
States regardless of the reasons for 
the failure to transport and deliver 
the cargo. The Pehr Ugland, 271 Fed. 
340 [app dism 277 Fed. 1019]. 


[b] Claim to refund not defeated. 
—(1) The fact that the carrier used 
the money paid in advance in pay- 
ment of his own obligations does not 
defeat the shipper’s right of refund. 
Hunter v. Lauderdale Cotton Mills, 
215 Ala. 688, 112 S 215. (2) Where 
a carrier failed to deliver goods, it 
could not retain, out of prepaid 
freight, money paid another to free 
space for the shipper’s goods. Hunt- 
er v. Lauderdale Cotton Mills, supra. 


[c] Assignment of claims no de- 
fense.—In an action against a car- 
rier for prepaid freight, on the car- 
rier’s failure to deliver because of 
destruction of goods, that the ship- 
per had received insurance for loss 
of the goods, and had assigned claims 
against the carrier to the insurer, was 
no defense, where the insurer had 
assigned claim to plaintiff. Dorff v. 
Taya, 194 App. Div. 278, 185 NYS 174. 


{d] Party liable for refund.—(1) 
Where a carrier contracted to carry 
goods on a vessel, requiring freight 
to be prepaid to a party whom the car- 
rier owed, and the defendant took the 
freight money, charged with knowl- 
edge of all the obligations, and the 
goods were not shipped, the shipper 
could recover from defendant. Mc- 
Innes v. Equitable Trust Co., 197 App. 
Div. 649, 189 NYS 518. (2) Hven if 
the goods are received on board ship, 
unless the shipowner received the 
amount paid, an action in rem against 
the ship will not lie to recover pre- 
paid freight (The Capitaine Faure, 1 


F. (2d) 406 [mod on other grounds 
10 F. (2d) 950]; The Devona, 272 
Fed. Zope RCo) anda SO prepaid 


freight on goods, put on board a char- 
tered steamship and taken off before 
the boat sailed by direction of the 
captain, is not recoverable by action 
in rem against the ship, where it was 
paid to the charterer’s agent and nev- 
‘er received by the shipowner, and the 
shipowner never authorized the char- 
terer’s agent to receive moneys in its 
behalf (The Devona, supra); __ 4 

and neither owner nor ship is liable 
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for freight prepaid to the charterer on 
cargo covered by bills of lading, 
signed by the charterer only, on dis- 
charge of the cargo on nonpayment 
of charter hire (The Capitaine Faure, 
supra). 


[e] Extent of recovery.—Upon 
loss of goods at sea, where freight 
has been prepaid, the shipper is en- 
titled to recover, not the gross freight 
so called, but the gross freight less 
port charges, dispatch money, and 
commissions, where it is stipulated 
that these charges should be paid by 
Shipper out of the gross sum men- 
tioned as freight money. Norton- 
Crossing Co. v. Martin, 202 Ala. 569, 
SiS 71. 


_ [f]_ Where consideration is receiv- 
ing of goods on board and not trans- 
portation of them, advanced payment 
therefor cannot be recovered, the ves- 
sel being wrecked soon after com- 
mencement of the voyage. Watson 
V. Duykincek 3.Johns. GN, .Y.)335:. 


22. Norton-Crossing Co. v. Mar- 
tin, 202 Ala. 569, 81 S 71; Chase v. 
Alliance Ins. Co., 9 Allen (Mass.) 311. 


[a] Contract held not one to re- 
fund.—The modification of the print- 
ed form of contract of charter party 
reading, ‘‘the freight to be paid in 
cash without discount, less the ad- 
vance, if any, on right and true de- 
livery of the cargo,’ so as to read, 
“the freight to be paid without dis- 
count in advance,” did not change 
contract so as to preclude recovery 
of freight in event of loss of goods 
at sea, but merely made freight pay- 
able in advance. Norton-Crossing 
Co.-vy Martin, 2022 Ala. 569) 84S Td 


[b] Effect of agreement to pay in- 
surance.—A stipulation in a contract 
of charter party requiring carrier to 
pay certain per cent. of the marine 
insurance on prepaid freight did not 
make contract one precluding recov- 
ery of such freight on loss of goods 
at sea, where contract was otherwise 
silent in regard thereto. Norton- 
Crossing Co. v. Martin, 202 Ala. 569, 
Gal RS. "AIS 


[c] Effect of prior agreement.— 
Where a bill of lading did not give 
the carrier the right to retain freight 
on destruction of goods, another 
agreement than that contained in the 
bill of lading, that the carrier might 
retain freight in such case, is no de- 
fense to actions for prepaid freight, 
in the absence of allegation that such 
provision was omitted from the bill 
of lading by mistake or fraud, or that 
the bill of lading was issued without 
authority. Dorff v. Taya, 194 App. 
Div. 278, 185 NYS 174. 


23. De Sola v. Pomares, 119 Fed. 
373; Emery v. Dunbar, 1 Daly (N. Y.) 
408. 


[a] Usage.—The rule cannot be 
controlled by proof of any usage to 
the contrary. Emery v. Dunbar, 1 
Daly (N. Y.) 408. 


[b] Parol evidence.—Bills of lad- 
ing in the ordinary form, which show 
prepayment of the freight, in connec- 
tion with the established rules of law, 
constitute a completed contract, bind- 
ing the carrier to refund the freight, 
if not earned; and, in the absence of 
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is broken up and the delivery of the goods prevented 
by the dangers of the sea, there being no evidence of 
a special contract varying that contained in the bill 
of lading, which is in the usual form.?7 
if the contract of affreightment so provides, prepaid 
freight need not be refunded where the vessel is un- 
able to perform the voyage or otherwise carry out its 
contract of affreightment,?8 and under such a con- 


However, 


fraud or mistake, parol evidence is 
not admissible to change the condi- 


tions of such contract. De Sola v. 
Pomares, 119 Fed. 373. 

24. Fleishman v. The John P. 
Best. 9. E. Cas, No. -4586i a4 seimlas 


(Pa.) 527, 8 WkiyNCas (Pa.) 30. 


25. The Kodnigin Luise, 173 Fed. 
811 [rev 185 Fed. 478, 107 CCA 578]; 
Brauer v. Compagnia De Navigacion 
La Flechs, 61 Fed. 860 [aff 66 Fed. 
776, 14 CCA 88]. 


26. The Pehr Ugland, 271 Fed. 340 
[app dismissed 277 Fed. 1019]. 


27. Phelps v. Williamson, 7 N. Y. 
Super. 578; Emery v. Dunbar, 1 Daly 
(N. Y.) 408. 

[a] Capture or shipwreck.—In the 


absence of a special agreement to the 
contrary, freight paid in advance 
may be recovered back, where by rea- 
son of the capture or shipwreck of 
the vessel, or for any other cause, 
the goods are not carried to their des- 


tination. Emery v. Dunbar, 1 Daly 
(N. Y.) 408. 
28. The Malcolm Baxter, Jr., 277 


UW. 8.328, 48 SCt.516, 72, Lined 900 
[aff 20 F. (2d) 304]; The Bris, 248 
Wiss) 392, 39: SCt. 150i; 563 Mae teduuss | 
[answering certified questions 254 
Fed. 987, 166 CCA 667]; International 
Paper Co. v. The Gracie D. Chambers, 
248 U. S. 387, 39 SCt 149, 63 L. ed. 
318 faff 253 Hed. 182, 165 (CCA $2); 
Allanwilde Transport Corp. v. Vacuum 
Oil (Co... 248: U.S: 37739" SCe 1472 63 
L. ed. 312, 3 ALR 15 [answers to cer- 
tified questions conformed to 256 Fed. 
987, 167 CCA 663]; The Bris, 253 Hed. 
259 [aff 258 Hed. 989, 169. CCA (672 
(certiorari den 248 U. S. 392, 39 SCt 
DESO (eG Gola SVD Is 


[a] Agreement making shipment 
at shipper’s risk will relieve the car- 
rier from refunding advance freight 
upon loss by peril of the _ sea. 
Pheenix Ins. Co. v. Liverpool, etc., 
nae Co., 18 Fed. 192 [aff 12 Fed. 
TAs 

{[b] “Ship lost or not lost.”—(1) 
Where a bill of lading or charter par- 
ty contains a clause that freight pre- 


‘paid shall not be returned “ship lost 


or not lost,” the parties intend that 
the carrier shall keep the freight, 
even if he does not deliver the cargo, 
unless the failure to deliver be due to 
the carrier’s fault, or to a peril not 
excepted in the bill of lading or char- 
ter party. International Paper Co. v. 
The Gracie D. Chambers, 248 U.S. 387, 
39 SCt 149, 63 L. ed. 318 [aff 253 Fed. 
182, 165 CCA 82]. (2), Whe general 
rule that freight prepaid, but which 
is not earned by delivery of the goods, 
must be refunded, does not apply as 
between owner and charterer, where 
by reference in the charter party the 
bills of lading are incorporated there- 
in, and they contain a provision that 
freight prepaid shall be considered 
as earned, ship lost or not lost. Burn 
Tine. avVanien Sen tC.) Ss. CO... TO mmed’ 
423 [rev on other grounds 162 Fed. 
298, 89 CCA 278]. 


[c] Bmbargo.—(1) Under a pro- 
vision of a charter party and bill of 
lading, a vessel forced by injuries 
from storm to return to port, and a 
second departure rendered impossible 
by an embargo laid against sailing 
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tract, where all the conditions precedent to payment 
have been performed, the shipowner is entitled to 
recover the freight even though the goods were lost 
at the time the obligation to pay became due.?® Or- 
dinarily, a stipulation that the freight shall not be 
repaid in case the goods do not arrive does not apply 
where the vessel never starts upon the voyage.*° 


Freight on goods misdelivered. 


on goods delivered at the wrong elevator is paid 
under protest to diminish damages, the consignee 
may recover it in an action in rem against the ves- 


sel.31 


[§ 857] g. Recovery of Overcharges. 
- steamer is paid in advance for the transportation of 
certain goods, and compels the consignee to pay a 
further amount on delivery of the goods to him, 
a claim for the amount so paid is allowable against 


vessels bound for the war zone was 
entitled to retain prepaid -freight. 
Allanwilde Transport Corp. v. Vac- 
uum Oi] Co., 248 U.S: 377; -39"SCt 147, 
63 L. ed. 312, 3 ALR 15 [answers to 
certified questions conformed to 256 
med.987, 167 CCA 663). (2)  Whiere 
a bill of lading recited: ‘“‘Restraints 
of princes and rulers’ excepted.” 
“Freight for the said goods to be pre- 
paid in full without discount retained 
and irrevocably, ship and/or cargo 
lost or not lost’ freight prepaid might 
be retained whenever delivery of the 
cargo was prevented because of a re- 
straint of princes, the meaning being 
perfectly clear, despite the insertion 
of the conjunction between the words 
retained and irrevocably. The Gracie 
D. Chambers, 253 Fed. 182, 165 CCA 
82 Late 248 Un S.2387, 89 SCt 149) 63 
L. ed. 318]. (8) That the vessel did 
not break ground for the voyage, an 
embargo being laid, did not prevent 
the retention of prepaid freight, the 
bill of lading providing for its pay- 
ment on shipment of the goods, and 
the right to retain it. The Bris, 248 
Bes 392,009 ssOt 150) 663! Gu: -edeasizil 
[answering certified questions 244 
Fed. 987, 166 CCA 667]; The Gracie 
D. Chambers, 248 U. S. 387, 39 SCt 
149, 68 L. ed. 318 [aff 253 Fed. 182, 
165 CCA 82]. (4) Where the United 
States refused the shipper a license 
to ship, the carrier could retain pre- 
paid freight under a bill of lading re- 
leasing the carrier from loss through 
restraint of rulers or people and pro- 
viding that prepaid freight be consid- 
ered aS earned and retained by the 
earrier, ‘‘vessel or cargo lost or not 
lost. The Bris, 253 Fed. 259 [aft 
258 Fed. 989, 169 CCA 671, and cer- 
tiorari den sub nom. 
nish Works v. Steamship Bris, 39 SCt 
67. 


[d] Unseaworthiness.—Clause in a 
bill of lading authorizing the reten- 
tion of prepaid freight on forced in- 
terruption or abandonment of voyage 
remains effective on deviation for un- 


seaworthiness. France Vv. French 
Overseas Corp., 277 U. S. 323, 48 SCt 


516; 72 L. ed. 901 [aff sub nom. The 
Malcolm Baxter, Jr., 20 F. (2d) 304]. 


29. National Steam Nav. Co., Ltd. 
v. International Paper Co., 241 Fed. 
861, 154 CCA 563. 


[a] Thus, under a contract fixing 
time of payment at the time the bill 
of lading is signed, a carrier which 
began a voyage with goods is enti- 
tled to recover the freight even 
though the bill of lading was not 
signed until after, in fact, although 
it was not then known, both ship and 
goods had been lost. National Steam 


Standard Var- |. 
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Where freight 


[§§ 856-858 


the vessel;?2. but a shipper whose agent retained 
the contract of affreightment a long time and used 
it as a basis for preparing the bill of lading which 
was presented to the ship’s agent for signature is 
not entitled to recover from said ship’s agent over- 
charges for freight, especially after the ship’s agent’ 
has settled accounts with his principal and has no 
funds in his hands.** 


[§ 858] 6. Assignment on.°* 
Freights may be assigned independent of the ship.*° 
Except for the master, who has authority to hypothe- 


or Hypothecation.** 


cate the freight for the payment of necessary repairs 


Where a 


terer.°° 
assigned.*® 


Nav. Co., Ltd. v. International Paper 
Co., 241 Fed. 861, 154 CCA 563. 


30. McInnes v. Equitable Trust 
Co., 197 App. Div. 649, 189 NYS 518. 


[a] In such case it would require 
very clear language in the contract 
of affreightment to exempt the car- 
rier from liability to return the 
freight paid. McInnes v. Equitable 
Trust Co., 197 App. Div. 649, 189 NYS 
518. 

[b] Fraud in inducing contract.— 
It is not material whether the car- 
riers were guilty of fraud in inducing 
the contract and prepayment. Mc- 
Innes v. Equitable Trust Co., 197 App. 
Div. 649, 189 NYS 518. 


Effect of embargo preventing voy- 
age see Supra note 28 [c]. 


aan The G. A. Tomlinson, 279 Fed. 
786. 
32. The Wyoming, 36 Fed. 493; 


Kitts v. Atlantic Transport Co., 18 T. 


L. R. 739; Melady v. Jenkins SS. Co., 
18 Ont, 0, 250, 13 Ontw ih 439: 
383. Wichita Falls Motor Co. v. 


Kerr SS: Co,, 160 La. (992) 10% Si 777, 


_34. Assignments in general see As- 
Signments 5 C. J. p 830. 


Bottomry of vessel and freight gen- 
erally see supra §§ 460-483. 


85. “Freights may be assigned in- 
dependently of the ship.” In re At- 
lantic, etc., SS. Co., 289 Fed. 145 [aff 
sub nom. Standard Oil Co. v. Miller, 
3H. (2d) 438]. 


36. Murray vy. Lazarus, 17 F. Gas. 
No. 9,962, 1 Paine 572. 


[a] Limitation of power.—The 
master has no more authority to 
pledge unearned freight for money 


borrowed: in a foreign port than to 
pledge the vessel herself, and in ei- 
ther case he has such power only 
when the necessities of the vessel re- 
quire it. George W. Bush, etc., Co. 
VY. Fitzpatrick, 73 Fed. 501. 


[b] Draft given for advances for 
repairs in a foreign port, expressed 
to be “for value received in disburse- 
ments, and repairs” of a certain brig, 
with directions to charge the same to 
her account, is neither a hypothe- 
cation of the freight nor an assign- 
ment thereof. Murray v. Lazarus, 17 
FE. Cas: No: 9,962, 1. Paine 572. 


Fower of master to bind freight as 
well as vessel on bottomry bond see 
supra §§ 469, 470. 


_37. Layne, etc., Corp. v. U. S. Shin- 
ping Bd. Emergency Fleet Corp., 27 
EF. (2d) 39, 41; Lindsay v. Gibbs, 22 


on the ship during the voyage,*® freight can be as- 
signed only by the person who has the right there- 
to, that is, the owner of the vessel,?7 or its char- 
Future freights may be hypothecated or 
They may be hypothecated or assigned 


Beav. 522, 52 Reprint 1209. 


“The right to the freight as an in- 
cidental right to the vessel no one, 
except the owner of the ship, can as- 
Signs, Mayne. vete:, -CorpreveUls 3 
Shipping Bd. Hmergency Fleet Corp., 
supra. 


[a] Application of rule.—An as- 
signment by a shipowner of freight of 
the whole vessel after his sale of 
share of the vessel to a third party 
has been registered operates only to 
the extent of his ownership in the 
vessel. Lindsay v. Gibbs, 22 Beav. 
522, 52 Reprint 1209. 


38. See cases infra this note. 


[a] Cancellation of charter party.. 
—A charterer may cancel its charter 


| party and assign to the shipowner the 


right to collect freight on goods 
which it has contracted to transport 
for another. Cooper vy. Sun Co., 33 F. 
(2d) 881. 

[b] Freight as security for char- 
ter hire.—(1) A charterer may 
pledge freights to be earned as securi- 


ty for the charter hire. American 
Steel Barge Co. v. Chesapeake, ete., 
Coal Agency Co., 115 Bed. 669, 53 


CCA 301. .(2) A time charter giv- 
ing the shipowner a “lien on sub- 
freights” as security for payment of 
the hire of the ship gives the ship- 
owner a right to stop freight before 
it is paid to the time charterer or his 
agent authorized to receive it; but 
When once the freight is so paid the 
shipowner’s right to stop it is gone. 
Magarteve Misher, Tl Osi ab eesode 


[c] Assignment as divesting chose 
in action.—A. charterer who assigns 
its right to collect transportation 
charges from a shipper divests itself 
of chose in action against the ship- 
per stopping payment on a check. 
Cooper v. Sun Co., 33 F. (2d) 881. 


39. In re Atlantic, ete., SS. Co., 
289 Fed. 145 [aff sub nom. Standard 
Oil ~ Cos vs “Milles; SFE (2a 43 ene 
Freights of The Kate, 63 Fed. 707; 
Douglas v. Russell, 4 Sim. 524, 6 
IingCh 524, 58 Reprint 196 [aff 1 Myl. 
eae 488, 7 EngCh 488, 39 Reprint 


[a] Formal requirements.—(1) 
No particular form is essential to 
constitute a valid assignment of 
freight. Mayne wete:\ Corp: vis ac 
Shipping Bd. Emergency Fleet Corp., 
27 iF. (2d) 39. (2) Assignments of 
ship’s freight, attached to bills of lad- 
ing sent bank for collection of freight 
due, are not void for failure to ex- 
press consideration or name assignee. 
Layne, ete., Corp., v. U. S. Shipping 
Bd. Emergency Fleet Corp., supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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for any maritime purpose independent of the par- 
ticular voyage.*® Where freight is hypothecated, 
it means the freight of the whole voyage, and not 
merely for that part of the voyage unperformed at 
the execution of the bond.t1 Where the contract for 
the carriage of the goods made by an unauthorized 
person differs from that specified in the bill of lad- 
ing signed by the master, and the freight. due by 
the bill of lading is assigned by indorsement on the 
bill, made with the assent of the owners, to parties 
who have furnished supplies to the vessel, they will 
be entitled to recover in an action on the assign- 
ment whatever may be due under the actual con- 
tract.*? 


Priorities. A general hypothecation or assignment 
of all freights is inferior to a specific hypothecation 
for the purposes of securing aid on the particular 
voyage on which the freight is earned,**® and a mort- 
gage covering the ships and freights of the line as 
a whole is inferior to a general hypothecation of the 
freights of the line for maritime purposes.4* If 
the purchaser of a vessel has assigned the freights 
thereof, the seller upon retaking possession becomes 
entitled, as against the assignee, to all freights which 
have not been earned,*® but freights earned although 
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not collected belong to the assignee.*® A charterer 
in a charter party under which he and the shipowner 
engage in a joint adventure which turns out a loss 
may, as against the assignee of the charter party, 
balance the accounts of profit and loss the same as 
he would have been entitled to against the shipowner 
had there been no assignment.*? 


[§ 859] 7. Actions—a. Nature. An action for the 
recovery of freight lies in admiralty in favor of the 
carrier by ship against the consignee of cargo, equal- 
ly in personam and in rem;*® but a claim for dead 
freight is not recoverable in an action in rem against 
the cargo;*® and a claim by a vessel owner for the 
extra cost of handling timber of larger dimensions 
than that specified in the contract can only be re- 
covered in rem against the cargo in so far as it is 
a claim for the services of stevedores who would be 
entitled to a lien, and is not so recoverable where 
the stevedores were furnished by the shipper.®® Pre- 
paid freight to which the shipper is entitled may 
be recovered in an action for money had and re- 
ceived.** 

[§ 860] b. Rules Governing. Actions for freight 
are generally governed by the general rules relating 
to the time of bringing the suit,°* the pleadings,** 


An oral pledge is sufficient when 

established. Bank of British 
North America v. The Ansgar, 127 
Hed. 859 [aff 137 ted. 534.) 70 CCA 
118]; Freights of The Kate, 63 Fed. 
707. 

[b] Future profits—An assign- 
ment of the freight and profits of a 
ship does not extend to profits not in 
existence, actual or potential, at the 
time of the assignment. Robinson v. 
McDonnell, 2 B. & Ald. 134 


(3) 
duly 


[e] In equity freight not yet due 
but to be earned according .to the 


contract for the hire of the vessel 
may be assigned. Layne, etc., Corp. 
v. U. S. Shipping Bd. Emergency Fleet 
Corp., 27 F. (2d) 39; Lindsay v. Gibbs, 
22 Beav. 522, 52 Reprint 1209. 


40 once tourist. 60 Bae C2d)e Lo: 
Freights of The Kate, 63 Fed. 707. 


[a] Maritime liens on the freights 
may be pledged or assigned without 
limiting them to_ specific maritime 


transportations. The Tourist, 16 F. 
(2a) 154. 
[b] It is sufficient that the hy- 


pothecation is for maritime purposes 
although not necessarily to aid the 
particular voyage. Freights of The 
Kate, 63 Fed. 707. 


[c] Purposes proper to hypothe- 
cate freight for.—-(1) Advances to 
assist the consummation of the voy- 
“geste: Tourist 16. Bs6(2d) 54; 
Bank of British North America v. The 
Ansgar, 137 Fed. 534, 70 CCA 118 [aff 
127 Fed. 859]. (2) Advances for the 
running of other boats. The Tourist, 
supra. (3) Owner may hypothecate 
the freight of one vessel to secure 
necessary supplies for another vessel. 
Freights of The Kate, 63 Fed. 707. 
(4) Owner may hypothecate all the 
freights of his line in order to ob- 
tain necessary supplies for each and 
all of his vessels. Freights of the 
Kate, supra. 


41. The Zephyr, 30 F. Cas. No. 18,- 
210, 3 Mason 341. 


42. Trask v. Jones, 18 N. Y. Super. 
62. 

43. The Tourist, 16 F. (2d) 154, 159 
(where it is said: ‘General liens or 
pledges of freights may be inferior to 
specific pledges for advances in aid 
of the transportations”’); Freights 
of the Kate, 63 Fed. 707. 


fa] Thus, under a clause in a time 
charter giving owners a lien “on all 
eargoes and subfreights for any 
amount due under this charter,” the 
shipowner has a lien on the freights 
of the vessel for the charter hire 
earned, for necessary advances for 
the voyage, and for indemnity against 
claims for supplies to the ship or 
damages to cargo which the charterer 
was bound to pay, superior to a bank- 
er’s general lien on the freight, but 
not for damages for the less profitable 
employment of the vessels during the 
remainder of the charter period, after 
withdrawal by the owners from the 
charterers’ service in consequence of 
their insolvency. Freights of The 
Kate, 63 Fed. 707. 


44. Freights of the Kate, supra. 
45. In re Atlantic, ete., SS: Co., 289 
Fed. 145 [aff sub nom. Standard Oil 


Gor v. Miller; 38h (2d)) 43845 


46. In re Atlantic, etc., SS. Co., 3 
F. (2d) 309 [aff and petition to revise 
dism sub nom. Standard Oil Co. v. 
Miller, 3 F. (2d) 438]; In re Atlantic, 
etc., SS. Co., 289 Fed. 145 [aff sub nom. 
Standard Oil Co. v. Miller, 3 F. (2d) 
438]. 

[a] Thus, where a contract by the 
United States for sdle of ships pro- 
vided that freights earned should be 
paid into a fund on which the pur- 
chaser was authorized to draw for 
certain expenses of operation, the re- 
mainder to be applied on the pur- 
chase price, a company which lent 
money to the purchaser, which was 
used in payment of such expenses, 
taking assignments of freights to be 
earned as security, is entitled under 
its assignments to freights earned 
before the government retook the ves- 
sels for defaults, whether’ such 
freights had been collected and paid 
over to the assignee, or had not been 
collected at the time of the _ retak- 
ing. In re Atlantic; etc, SS. Col 289 
Fed. 145 [aff sub nom. Standard Oil 
Co. v. Miller, 3.F. (2d) 438]. 

47. Mangies v. Dixon, 3 H. L. Cas. 
702, 10 Reprint 278. 

48. Thatcher v. McCulloh, 
Gas. No. 13,862, Olcott 365. 

[a] Parties.—(1) The part owners 
of a vessel may jointly maintain a 
suit to recover the freight, notwith- 
standing the contract of one of the 
part owners to apply the freight 
earned in carrying goods to the pay- 


23 =F. 


| 


ment of an individual debt due the 
shipper from such part owner with- 
out the consent of the other. Donovan 
Ve Dymond, “BS iCasa Nome se993 ans 
Woods 141. (2) The several owners 
of a vessel owned in shares, although 
tenants in common as to the owner- 
ship, are partners as to its earnings, 
and must join in an action for the 
recovery of freight. Merritt v. 
Walsh, 32°N. Y. 685. (3); One-off tiwo. 
or more joint owners of a vessel can- 
not maintain an action in his name 
alone for freight, although he be also 
master. Robinson v. Cushing, 11 Me. 
480. (4) An action for freight paid a 
carrier by assignee of rights under a 
charter party must be instituted in 
the name of the assignor. Norton- 
Crossing Co. v. Martin, 202 Ala. 569, 
81 S 71. 

[b] Libel against cargo for freight 
may be joined with suit against the 
consignees therefor.—Six Hundred 
and Thirty Casks of Sherry, 22 F. Cas. 
No. 12,918, 14 Blateht. 527 [arki23 Ey 
Cas. No. 16,900, 7 Ben. 506]. 


49. Hagan v. Cargo of Lumber, 163 
Fed. 657. 

50. Hagan v. Cargo of Lumber, 
supra. 

51. Hunter v. Lauderdale Cotton 


Mills, 215 Ata. 638, 112 S 215. 
52. See cases infra this note. 


[a] Actions held premature.—(1) 
A suit for freight is prematurely 
brought where no notice of unloading 
and of readiness to deliver is given 
the consignee, who refused. the mas- 
ter’s demand of freight before the 
goods were discharged, the action be- 
ing properly maintained only upon de- 
livery. One Thousand Two Hundred 
and Sixty-Five Pipes, 18 F. Cas. No. 
10,536, 14 Blatehf. 274, 5 NYWklyDig 
194 [rev 24°F: Cas; No. 14,280, 5 Ben. 
402). (2) Libel for freight com- 
menced two days before the weight 
of the cargo was ascertained was pre- 
mature since the libelant did not know 
how much he had a right to demand, 
nor the consignee how much he was 
required to pay. Henderson v. Three 
Hundred Tons of Iron Ore, 38 Fed. 36. 
(3) In libel for freight a cross bill 
for damages for failure to deliver 
the cargo was premature where 
tender of the freight had not been 
made. Henderson v. Three Hundred 
Tons of Iron Ore, supra. 

53. See cases infra this note, 
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the admissibility,°* and the weight and sufficiency®® | of the evidence,*® and the burden of proof,*? 


[a] 
bel suit for the recovery of freight 
shipped through an agent acting for 
the United States showed that the 
shipment was on one of boats requisi- 
tioned by the United States under its 
war powers. U.S. v. Porto’ Rico Fruit 


Union 127. Cad) 962. 
[b] Matters to be proved.—Car- 
rier, whose vessel became icebound, 


suing to recover higher than ordinary 
freight rate, must prove due diligence 
to deliver promptly. Grammer SS. 
Co. v. Richardson, 37 F. (2d) 366. 


[c] Special plea.—In a shipper’s 
action against a carrier for prepaid 
freight, following loss of goods at sea, 
the shipper’s ownership of the con- 
tract rights created by the charter 
party could not be denied unless put 
in issue by a special plea. Norton- 
Crossing Co. v. Martin, 202 Ala. 569, 
81S 71. 

For matters relating to pleading: 
Generally see Pleading 49 C. J. pl. 
In admiralty proceedings see Admir- 

alty §§ 183-229. 


54.. See cases infra this note. 


[a] Evidence held proper.—(1) In 
an action by a common carrier for 
freight on a cargo of wine, where de- 
fendant sets up a counterclaim for 
loss by leakage of the casks, and 
there is no evidence that the loss 
occurred before the commencement of 
the voyage, it is error in the court to 
reject evidence of the value of the 
wine at the port of destination. 
Krohn v. Oechs, 48 Barb. (N. Y.) 127. 
(2) Where the defense to an action 
for the freight of a cargo is that it 
was carried under special charter by 
the day, and a bill of lading of the 
cargo has been introduced, evidence 
that it is not customary to give a bill 
of lading where the boat is chartered 
by the day is admissible. Zimmerman 
v. Rainey, 26 Misc. 795, 56 NYS 199. 

[b] Nonreversible error.—In an ac- 
tion for freight, the weight of the 
cargo having been established by 
plaintiff's undisputed testimony, the 
introduction in evidence of a weigh- 
master’s certificate is not reversible 
error, although it is not competent to 
prove the weight by the certificate. 
Doty (v. Thomson, 116 N.Y. 515; 22 
NE 1089. 


55. See cases infra this note. 


[a] Evidence held sufficient.—(1) 
To sustain a decree against a steam- 
ship company for excess freight paid 
and against other defendants on their 
guaranty that freight would not ex- 
ceed one dollar and seventy cents per 
hundredweight. Ellett v. EPmbury, 142 
Tenn. 444, 217 SW 818. (2) To sus- 
tain libelant’s contention that ship- 
ment was transporied pursuant to 
contract of affreightment previously 
entered into between parties and not 
under an independent engagement. 
West India SS. Co. v. Chicago House 
Wrecking Co., 249 Fed. 338, 161 CCA 
3846 [certiorari den 247 U. S. 514, 38 
SCt 580, 62 L. ed, 4244]. (3) In ac- 
tions to recover for freight short 
shipped, to show that the ship had 
space available for the cargo over and 
above cargo engaged before plaintiff 
was advised of the probable shortage 
in 4efendant’s promised cargo. Walk- 
er-Ross v. Dodwell, 297 Ped. 257. (4) 
To support a judgment for dead 
freight. Clarkson v. Gans SS. Line, 
(Tex. Civ. A.) 187 SW 1106. (5) To 
show no fault on part of the carrier, 
whose vessel became icebound, in 
failing to deliver grain cargo prompt- 
ly. Grammer SS. Co. v, Richardson, 
37 EF. (2d) 366. 


Sufficiency.—Pleading in a li-] 


[b] Evidence held insufficient.— 
(1) Evidence, while establishing the 
probability of full delivery of cargo, 
was not sufficient to entitle libelant 
to recover, in view of the fact that 
the captain failed in his duty to have 
the tally, which was taken by Chi- 
nese, taken or supervised by white 
men, as he could have done and was 
advised to do. Village SS. Co. v. 
Standard Oil Co., 171 Fed. 243 [aft 
177 Fed: 1006,'1100! CCA’ 6691), C2) In 
a shipper’s action to recover prepaid 
freight following the loss of goods 
at sea, evidence of requirement that 
the shipowner pay a portion of ma- 
rine insurance is not sufficient to 
show a stipulation against recovery 
of freight. Norton-Crossing Co. v. 
Martin, 202 Ala. 569; 81 S 71) (3) To 
show that the contract of affreight- 
ment had been modified, so as to re- 
quire the shipper to pay the increased 
rate necessary to obtain from the 
foreign government a permit for the 
shipment. Strachan Shipping Co. v. 
Gulf States {teel Co., 268 Fed. 1. (4) 
In libel for freight against pledgee of 
bill of lading, evidence was insuffi- 
cient to prove that the contract with 
the libelant entered into by an agent 
for an undisclosed principal, was 
made on behalf of pledgee. Howard 
eae 296 Fed. 782 [aff 298 Fed. 


[c] Presumption.—In a _ shipper’s 
action against a carrier for prepaid 
freight, where there was a contract of 
charter party between the two parties 
introduced in evidence without an as- 
signment by indorsement or other- 
wise, it will be presumed that the 
vessel was loaded for, account of the 
shipper, although loaded .by another 
concern. Norton-Crossing Co. v. Mar- 
tin, 202-Ala. 569, 81 S 71. 


[dad] Condition of cargo.—(1) Evi- 
dence held to show that the cargo 
must, have been in bad condition 
When shipped. Astsrup v. Lewy, 19 
Fed. 536. (2) In an action to recover 
freight for carrying logwood roots 
evidence held to show damage to the 
shipper from the master’s excessive 
cutting of the roots to facilitate stow- 
age. The L. F. Munson, 124. Fed. 
478. (38) In an action for freight for 
the carriage of sugar, evidence held 
to show that damage to the sugar for 
which defendants claimed recompense 
did not arise from bad stowage or 
careless delivery. Hewat v. Havem- 
yer, 1 Fed. 47. 


fe] Quantity of cargo shipped.— 
(1) An estimate of the quantity of 
lumber in a cargo, based on the carry- 
ing capacity of the vessel, should not 
be accepted in an action for the 
freight as against what appears to 
have been a reasonably accurate tally, 
made when the lumber was loaded; 
but such tally may be corrected by 
evidence that the shipper received a 
greater quantity from the vessel at 
the place of delivery. Murray v. 
George W. Jump Co., 148 Fed. 128. 
(2) Evidence held to sustain a find- 
ing that the weight of a cargo of 
chalk carried by a vessel was in ex- 
cess of that reported by the consignee 
and on which freight was paid. Ba- 
con v. Conroy, 172 Fed. 532, 97 CCA 
158. (3) Evidence held, in the ab- 
sence of other evidence, to establish 
a prima facie case of delivery of the 
entire cargo. Meee v. Standard 
Oil Co., 124 Fed. 958. (4) In an action 
for overpayment of freight charges on 
wool, where charges were made pay- 
able upon the entire cubic footage, the 
shipper cannot recover without proof 
of actual footage arrived at by meas- 
urement of all bales, or proof of an 
averaging measurement in conformity 


to an established custom. Grundy v. 
Othrophon SS. Co., 176 NYS 708. (5) 
Where a clause in a bill of lading stat- 
ed that the vessel was not to be re- 
sponsible for the weight, and in an ac- 
tion for freight the shipper set up 
shortage in the quantity delivered as 
an offset to the demand, where differ- 
ent weights were put in evidence, the 
greater could not be adopted without 
preponderating proof in its support, 
which was not shown. Eaton v. Neu- 
mark, 33. Fed. 891. (6) In a proceed- 
ing by vessel to recover freight, evi- 
dence introduced by libelant held suf- 
ficient to sustain a finding that all of 
the goods admitted by the bill of lad- 
ing to have been received were not 
received by the vessel. Scott v.. 
Grace, 275 Fed. 340. 


{f] Quantity contracted to be 
shipped.—In an action by a shipowner 
to recover for freight short shipped, 
evidence held to sustain burden of 
proof on plaintiff to show that contract 
was one for shipment of all logs short 
shipped on two other vessels. Walk- 
er-Ross v. Dodwell, 297 Fed. 257. 


{g] Delay.—EPvidence in an action 
for freight held to show that the 
speed due from defendant’s steamer 
was not attained on a voyage be- 
cause defendant failed to use tugs of 
sufficient power in the towing of the 
vessel. Unique Shipping Co. v. J. M. 
Guffey Petroleum Co., 169 Fed. 905 
[aff 177 Fed. 1005, 100 CCA 200]. 


[h] Place of stowage.—In an ac- 
tion to recover for freight short 
shipped, evidence, consisting of bill 
of lading, freight engagement, and 
correspondence, held to show that the 
parties did not contemplate underdeck ° 
stowage, whether or not there was a 
custom that a bill of lading which is 
silent as to the place of stowage im- 
ports a contract that the goods are 
to be stowed underdeck. Walker- 
Ross v. Dodwell, 297 Fed. 257. 


[i] Where supplemental cross libel 
set up proper tender made after the 
weight was ascertained, and the ves- 
sel’s refusal to deliver, such refusal 
was not evidence of any conversion of 
the ore, and would not sustain an ac- 
tion of trover, or any cross libel, as 
the ore was at the time in the cus- 
tody of the law, in a court of compe- 
tent jurisdiction, and in a bona fide 
suit brought without malice in the 
prosecution of the ordinary right of 
suit; the consignee’s remedy was in 
the original suit only. Henderson v. 
mee ae pe ndnes Tons of Iron Ore, 38 

ed. 36. 


56. Evidence: 
Generally see Evidence 22 C. J. p 1. 


In proceedings in admiralty see Ad- 
miralty §§ 248-260. 


57. See cases infra this note. 


{a] Ilustrations.—(1) On a libel 
against casks of wine by the master 
of a vessel for the freight money, 
where a defense is interposed by the 
claimants that injury to the casks 
was caused by the negligence of the 
vessel, proof of the inferior quality 
of the casks casts the burden of 
proof on the claimants to show that 
the injury was caused by the negli- 
gence of the vessel. Six Hundred 
and Thirty Casks of Sherry, 22 i 
Cas. No, 12,918,'14 Blatechf, 517 [aft 
28 F. Cas. No. 16,900, 7 Ben. 506}. €2) 
Where the bill of lading is so quali- 
fied as to avoid any acknowledgment 
of the good order of casks shipped 
or the quality or quantity of the con- 
tents, the burden of proof in an ac- 
tion for freight is ‘thrown upon the 
Shipper to establish the truth of his 


For later cases, developments anid changes in the law see Annotations, same title and section number 
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§§ 860-861] 


the trial,®8 and costs.®9 


[§ 861] 8. Lien‘°—a. In General. 
freight may arise by express contract between the 


statements. Nelson v. Stephenson, 
12 N. Y. Super. 538. (3) Carrier seek- 
ing to recover sum deducted by ship- 
per from freight money for alleged 
shortage of cargo delivered has the 
burden of proving full delivery. Vil- 
lage SS. Co. v. Standard Oil Co., 171 
Fed. 243 [aff 177 Fed. 1006, 100 CCA 
669]. (4) Where the charter party 
contained a provision intended to pro- 
tect the ship’s hire against the char- 
terer, a shipper, defending against 
claim of the shipowner for freight, 
notwithstanding it had been paid to 
the charterer, has the burden of show- 
ing that the master authorized the 
charterer to sign bill of lading and 
collect the freight as he did. AkKtie- 
selskabet Bruusgaard v. Standard Oil 
Co., 274 Fed. 996 [aff 283 Fed. 106]. 
(5) In an action for freight the bur- 
den of proof is on defendants, who 
claim a deduction for failure of the 
carrier to make delivery on a certain 
day, to establish a positive day for 
the delivery of the cargo. Petrie v. 
Heller, 35 Fed. 310. (6) In an action 
by the owners of a ship lost on a voy- 
age for the balance of freight pay- 
able in advance, defendants were held 
to have failed to discharge the onus 
which lay on them of proving that 
the vessel was unseaworthy at the be- 
ginning of the voyage. Cosmopolitan 
Shipping Co. v. Halton, 143 L. T. Rep. 
N.S. 296. 


{[b] Contract varying general rule. 
—In a shipper’s action against a car- 
rier for unearned freight following 
loss of goods at sea, where the de- 
fense is that there was an agreement 
whereby freight was to be deemed 
earned at the time of shipment and 
was not recoverable, the burden is 
upon the carrier to prove that such 
agreement was expressly entered into. 
Norton-Crossing Co. v. Martin, 202 
Ala. 569, 81 S 71. 


[c] Amount as affected by bill of 
lading.—A statement in_ the bili of 
Jjading as to the quantity received 
places upon the ship the burden of 
proving that a_less amount was in 
fact received. James v. Standard Oil 
Co., 191 Fed. 827, 112 CCA 341 [aff 189 


Fed. 719]. 


Burden of proof in: : 
Actions generally see Evidence §§ 
13-24. 
Admiralty proceedings see Admiralty 


58. See cases infra this note. 


[a] Questions for jury.—Where a 
vessel was disabled from prosecuting 
her voyage by the perils of the sea, 
and put into an intermediate port, and 
the master made an offer to proceed, 
under circumstances caiculated to ex- 
cite doubts of his sincerity, in as- 
sumpsit for freight, it should have 
been left to the jury to Sey, ee 
h roposition to repair an 
es made bona fide, and whether the 
acceptance of the goods by the ship- 
per was voluntary, So as to entitle 
the shipowner to pro rata freight. 
Welch v. Hicks, 6 Cow. (N. Y.) 504, 16 


AmD 443. 


b Immaterial error.—In an ac- 
Ate tase freight, the weight of the 
cargo having been established by 
plaintiff's undisputed testimony, the 
introduction in evidence of a weigh- 
master’s certificate is not reversible 
error, although that mode of proving 
the weight is incompetent. Doty v. 
Thomson,.116 N. Y. 515, 22 NE 1089. 


Trial: 
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Sere : : 
parties,*! but, irrespective of any express contract, 


A len for 


Generally see Trial [38 Cyc 1238]. 
ney, see Admiralty §§ 261- 


59. See case infra this note. 


[a] Illustration.—Where, during 
the voyage a part of the cargo is 
damaged by reason of improper stow- 
age, and an offer is made by the own- 
er of the cargo to pay the freight, de- 
ducting the amount of such damage 
to the cargo, the cargo owners are 
entitled to costs in an action to re- 
cover freight on a recovery by the 
shipowners of the amount actually 
tendered and paid into court by the 
owners of the cargo. Dedekam y. 
Vose, 7 F. Cas. No. 3,732. 


Costs in: 

ae generally see, Costs 15 C. J. 
Dells 

Admiralty see Admiralty §§ 327-349. 


60. lien of land carrier for freight 
see Carriers §§ 721-732. 


61. Kirchner v. Venus, 12 Moore P. 
C. 361, 14 Reprint 948. 


62. U. S—The Eddy, 5 Wall. 481, 
18 L. ed. 486; California, ete., SS. Co. 
v. 138,000 Feet of Lumber, 23 F. (2d) 
95; The Niagara, 297 Fed. 667 [aff 
297 Fed. 670]; Jebsen v. Cargo of 
Hemp, 228 Fed. 143; New York, etc., 
Mail SS. Co. v. Maldonado, 225 Fed. 
353, 140 CCA 377 [certiorari den 241 
U. S. 680, 36 SCt 728, 60 L. ed. 1234]; 
Blowers v. One Wire Rope Cable, 19 
Fed. 444; Certain Logs of Mahogany, 
5 om. Cast “Nor 2,559) 22 Summ. 599% 
Drinkwater v. The Spartan, 7 F. Cas. 
No. 4,085, 1 Ware 145; The Maria 
White, 16 F. Cas. No. 9,083, 1 Hask. 


204; Six Hundred and Four Tons of 
Copiin Py 1a (CRIES INKS AAS re el SXero' 
525; The Volunteer, 28 F. Cas. No. 


16,991, 1 Sumn,. 551. 


Alaska.—Miners’ Co-operative As- 
soc. v. The Monarch, 2 Alaska 383. 


Hawaii.—Fessenden v. Cargo 
The Charles, 1 Hawaii 161. 


La.—Deaver v. Bedford, 5 Rob. 245, 
89 AmD 535. 5 


Me.—Hunt v. Haskell, 24 Me. 339, 
41 AmD 387; Newhall v. Vargas, 15 
Me. 314, 33 AmD 617. 


Mass.—Cowing v. Snow, 11 Mass. 
415; Lewis v. Hancock, 11 Mass. 72; 
Portland Bank v. Stubbs, 6 Mass. 422, 
4 AmD 151; Lane v. Penniman, 4 
Mass. 91. 


N. Y.—Hughes v. Sun Mut. Ins. Co., 
100 NE YY) 58572 NE901, 3°NEV71) [att 
12 Daly 45]. 

N. C.—Spencer v. White, 23 N. C. 
236. 

Pa.—Fuller v. Bradley, 25 Pa. 120. 


Porto Rico.—Moral v. New York, 
ete., SS. Co., 26 Porto Rico 212. 


Eng.—Swan v. Barber, 5 Ex. D. 130; 
The Blenheim, 10 P. D. 167; Campion 
v. Colvin, 3 Bing. N. Cas. 17, 32 ECL 
18; Cargo ex Galam, Brown. & L. 167, 
15 Reprint 883; Kirchner v. Venus, 12 
Moore P. C. 361, 14 Reprint 948. 


“When payment of freight is 
a condition of delivery, the cargo be- 
comes bound to the boat from _ the 
time it is received on board, until by 
some default on its part, or some 
event which puts an end to the voy- 
age, it becomes impossible to fulfill 
the contract of affreightment.” 
Hughes v. Sun Mut. Ins. Co., 100 N. 
Y. 58, 63, 2 NE 901, 3 NE 71 [aff 12 


of 


the law gives a carrier by water a lien on goods ear- 
ried by him for the freight due for their earriage.®? 


Daly 45]. 


[a] Rule recognized in maritime 
and common law.—The lien for 
freight is equally acknowledged in the 
common law and in the maritime law. 
Certain Logs of Mahogany, 5 F. Cas. 
No. 2,559, 2 Sumn. 589. 


[b] Rule of ancient origin. The 
eae Bee Neale well settled law in 
admiralty. ebsen v. Cargo of Hemp, 
228 Fed. 143. = y 


[c] Effect of charter.—A ship has 
a lien for freight on the eargo right- 
fully aboard, whether or not she is 
under chartef, and without regard to 
whether the owner or a charterer is 
entitled to the benefit of the lien. 
ates v. Cargo of Hemp, 228 Fed. 


[d] Goods shipped on vendee’s 
ship.— Where goods sold and shipped 
on board a vessel of the vendee are 
stopped in transitu by the vendor, 
the vendee has a lien on them for 


freight. Newhall v. Vargas, 15 Me. 
314, 33 AmD 617. 
{e] Extent of lien.—(1) Expense 


necessary for the ship to fulfill its 
obligation to preserve the cargo is 
included in the ship’s lien. Symons v. 
10,466 Barrels of Cement, 195 Fed. 
1017. (2) A steamship company has 
a maritime lien for freight and eharg- 
es advanced to connecting carriers. 
New York, etc., Mail SS. Co. v. Mal- 
donado, 225 Fed. 353, 140 CCA 377 
{certiorari den 241 U. S. 680, 36 SCt 
728, 60 L. ed. 1234]. (3) Master or 
shipowner has a lien for freight, ex- 
penses, and charges, and for his lia- 
bility upon outstanding bills of lad- 
ing. Campbell v. Conner, 70 eas 
424 [aff 41 N. Y. Super. 459]. (4) 
There is no lien for an unliquidated 
amount due the carrier by way of 
damages for not fully lading the ves- 
sel, called “dead freight.’’ Phillips v. 
Rodie, 15 East 547, 104 Reprint 950. 
(5) The master has no right to detain 
goods for wharfage, if the consignee 
tenders the freight, and requires them 
to be delivered over the ship’s side. 
Bishop v. Ware, 3 Campb. 360, 14 Rev. 
Rep. 755. (6) Where not expressly 
contracted for in the shipping con- 
tract, there is no lien in admiralty 
for transporting goods landwise after 
the voyage is completed. Gaughran 
v. One Hundred and Fifty-One Tons 
of Coal, 10 F. Cas. No. 5,273. (?®) A 
common carrier by water whose duty 
of transportation is fulfilled upon 
landing goods at a wharf in a city, 
and who, without express authority, 
causes them to be carried from the 
wharf to the place of business of the 
consignee in the city, has no lien on 
them for such additional transporta- 
tion, whether performed by the car- 
rier’Ss own servants or not. The con- 
signor’s mere marking on the goods 
the place of business of the consignee 
does not import such authority so to 
transport them. Richardson y. Rich, 
104 Mass. 156, 6 AmR 210. 


{f] Priority.—In ordinary cases of 
the hypothecation of a cargo, the lien 
for freight takes precedence. Gracie 


v. Palmer, 8 Wheat. (U. S.) 605, 5 
L. ed. 696. 
{g] Privilege.—Civ. Code art 3246 


giving the captain of a vessel privi- 
lege for freight charges for fifteen 
days after delivering the merchan- 
dise if it has not passed into third 
hands comprehends by the word ‘“‘cap- 
tain” the carrier or owner of the ves- 
sel. Royal Route Co. v. Whittington, 
ete., Constr. Co., 5 La. A. 504. 


520 [68 C. Jz] 
Tt arises from the usages of commerce, independent 
of the agreement of the parties, and not from any 
statutory regulations.*? A lien for freight, however, 
will be held not to exist if the contract of affreight- 
ment contains stipulations inconsistent with the no- 
tion thereof,®* but the lien is not waived by any 
provisions of the contract of hire not absolutely in- 
compatible with the enforcement of the lien at the 
time of delivery;®*® nor is the lien divested by as- 
signment.°* Although it has been stated that the 
lien exists if it appears that the payment is to be 
made before or at the delivery of the cargo, or even 
if it does not appear that the delivery is to pre- 
cede such payment,** there is authority for the state- 
ment that it does not arise unless payment of the 
freight is to be on the delivery of the cargo,°* and 
that if the bill of lading requires the shipper to 
pay the freight before the fulfillment ot the voy- 
age a lien upon the goods cannot be maintained 
against the consignee at the port of discharge.°° 
If the freight is payable after delivery of the cargo 
there is no lien.7° If the parties, instead of trust- 
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Kirchner v. Venus, 


[§ 861 


ing to the general rule of law with respect to freight, 
make a special contract for a payment which is not’ 
freight, it must depend upon the terms of that con- 
tract whether a lien does or does not exist,7+ and 
when the contract made gives no lien a court of law 
will not supply one by implication.7? The len 
arises when, and only when, the vessel has earned or 
commenced to earn freight,‘? and attaches to prop- 
erty shipped by one authorized by the owner of the 
cargo as well as by the owner himself,’* it is not 
affected by any indebtedness incurred by the cap- 
tain to the consignees on his personal account.’ 
Where, without an order of court, a receiver of a 
company, who was appointed in a debenture holders’ 
action, ships a cargo under a bill of lading stipu- 
lating for a lien for previous freight, the stipulations 
are ineffective and the len extends only to the 
freight due on the cargo shipped.*® 

Dead freight. Although there is ordinarily no 
right of lien on the cargo carried for dead freight,*? 
yet if the contract of affreightment expressly pro- 
vides therefor, it will be held to exist.7§ 


5 Jur. N.]tiorari den Société De Navigation 4 


63. The Bird of Paradise, 5 Wall. 71. 


(U. S.) 545, 18 L. ed. 662. 


64. The Volunteer, 28 F. Cas. No. 
16,991, 1 Sumn. 551. 


65. Portland Flouring Mills Co. v. 
Portland, ete., SS. Co., 145 Fed. 687; 
Blowers v. One Wire Rope Cable, 19 
Fed. 444; The Volunteer, 28 F. Cas. 
No. 16,991, 1 Sumn. 551. 


[a] Stipulations not inconsistent. 
—(1) A stipulation for the payment 
of the freight after the return of the 
vessel. The Volunteer, 28 F. Cas. No. 
16994, 1 ‘Sumn 5st!" (2) 7 Avteclause 
that freight shall be paid “‘in five days 
after her (the ship’s) return to and 
discharge in Boston” is not a waiver 
of the lien and means that the freight 
is to be paid in five days after it is 
unladen and not after its delivery. 
Certain Logs of Mahogany, 5 F. Cas. 
No. 2,559, 2 Sumn. 589. 


[b] Offer to give security does not 
affect the lien. Frothingham v. Jen- 
kins, 1 Cal. 42, 52 AmD 286. 


66. Everett v. Coffin, 6 Wend. (N. 
Y.) 603, 22 AmD 551 (holding that, 
where the master of a vessel has as- 
signed his lien on the cargo for 
freight and charges, trover cannot be 
maintained against the assignee, un- 
Jess the lien be first discharged or a 
tender in satisfaction made). 


67. The Volunteer, 28 F. Cas. No. 
16,991, 1 Sumn. 551. 


68. Nelson v. Protection Commer- 
cial Interests Assoc., 43 L. J. C. P. 218. 
See also Portland Flouring Mills Co. 
v. Portland, ete., SS. Co., 145 Fed. 687, 
692 [quot Nelson vy. Protection Com- 
mercial Interests Assoc., 43 L. J. C. 
IPL akevale 

[a] Necessity of delivery.—If the 
freight is payable without delivery of 
the cargo, a lien does not accrue. 
Nelson vy. Protection Commercial In- 
terests Assoc., 43 L. J. C. P. 218. 


69. Kirchner v. Venus, 12 Moore 
P. C. 361, 14 Reprint 948; How v. 
Kirchner, 11 Moore P. C. 21, 14 Re- 
print 602. 

70. The Bird of Paradise, 5 Wall. 
(U. S.) 545, 18 L. ed. 662; The Volun- 
tear’ 28 FE. Casi No. Sloot Sima: 
551; Lucas v. Nockells, 4 Bing. 729, 


13 ECL 713, 1 Cl. & F. 438, 6 Reprint | 


980; How v. Kirchner, 11 Moore P. C. 
21, 14 Reprint 602. 


S. 395, 12 Reprint 948. 


Paal Contracts construed.—(1) 
Through a bill of lading construed to 
give the shipowner a lien for all of 
inland freight which it had paid even 
though the goods were subsequently 
damaged on an ocean voyage and a 
portion not delivered. The Hibernian, 
[1907] B..277. (2) As not giving lien. 
Gray v.iCarr, Luk. 6 @..B. 5225) Phil 
aes v. Rodie, 15 East 547, 104 Reprint 
950. 

[b] No consideration of inconveni- 
ence can prevent right of lien where 
a contract has expressly created that 
right. McLean v. Fleming, L. R. 2 H. 
1 Sian Le 


72.. Kirsehner v.. Venus, 5 Jur. N, 
S. 395, 14° Reprint 948: 


73.) ‘Che (Capitaine Waure: = lOawHe 
(2a) 950 [mod 1 F. (2d) 406, and cer- 
tiorari den Société De Navigation A 
Vapeur France Indo-Chine y. Cooper, 
271 U.S. 684, 46 SCt 634,770 Th ed. 
1150; Société De Navigation A Va- 
peur France Indo-Chine v. Harrisons, 
211 Us Se 684, 46SGG 634, 70 tia ved, 
1150]; McCullough v. Hellwig, 66 Mad. 
269, 7 A 455; Stoughton v. Rappalo. 
3 sere. & RR. (Pa.) 5594 Hix p. Nyholm, 
2 Aspin, 165. See also Smith vy. The 
Mansanito, (22.0 BI @asts INO ae 075 
(holding no lien for freight where 
derelict vessel and cargo were sold 
for salvage, the ship being purchased 
by its former owners, who were un- 
able to complete the voyage because 
of an embargo). 


[a] Necessity to unload.—Where, 
by the contract between the owner of 
a vessel and a shipper, as shown by 
the bill of lading, the former is to de- 
liver cargo shipped in his vessel at 
the shipper’s wharf, in a port where 
it appears that there is an established 
custom requiring cargo to be unloaded 
on the wharf of the owner in suitable 
form for measurement and inspection, 
before freight can be demanded, the 
vessel Owner has no lien on the wood 
for freight, until it is so delivered. 
McCullough yv. Hellwig, 66 Md. 269, 7 
A 455. 

[b] Failure to break ground.—A 
ship which never breaks ground and 
abandons her voyage has no lien on 
goods. The Capitaine Faure, 10 F, 
(2d) 950 [mod 1 F. (2d) 406, and cer- 


Vapeur France Indo-Chine v. Cooper, 
271 U. S. 684, 46 SCt 634, 70 L. ed. 
1150; Société De Navigation A Va- 
peur France Indo-Chine vy. Harrisons, 
aot S. 684, 46 SCt 634, 70 L. ed. 


[c]) Where goods are detained in 
port by blockade, the master of the 
vessel cannot withhold them from the 
shipper till indemnity ,or compensa- 
tion for freight is made. He must re- 
sort to his action if he is entitled to 


anything. Stoughton vy. Rappallo, 3 
rsxermery “codec (letin)y Js\ais)s 
[ad] Time lien attaches.—The lien 


attaches from the moment the goods 
are laden on board, and not from the 
time only when the ship breaks 
ground. Blowers vy. One Wire Rope 
Cable, 19 Fed. 444. 


[e] Where ship lost.—Where a 
cargo, Shipped under a bill of lading 
providing for the payment of freight 
at the port of destination “ship lost 
or not lost,” was salvaged by an agent 
of the underwriter and carried to the 
port of destination after the shipown- 
er had abandoned the cargo and ship, 
the carrier had no lien for freight. 
Nelson y. Protection Commercial In- 
terests “Assoc, 430iuo Joe O1 b> ease 


ileal Tender; estoppel. In an ac- 
tion of replevin to recover from the 
owner of a vessel a cargo detained by 
him under a claim of a lien thereon 
for freight, the issue is whether he 
has such lien; and plaintiff, by offer- 
ing him a sum less than is claimed 
by him for freight, and by depositing 
such sum in court, is not estopped 
from denying Such lien. The offer is 
not technically a tender, but an effort 
to compromise a matter not involved 
in the suit; and, the offer not being 
accepted by defendant, the trial court 
may properly allow the money to be 
withdrawn by-plaintiff. McCullough 
v. Hellwig, 66 Md. 269, 7 A 455. 


W440 "Green v, Campbell, 52) Cale sGe 


75. Hox ws Holt; 79 Wo Case Nowa 
012, 4 Ben. 278, 36 Conn. 558. : 


76 Moss SS. Co. v. Whinne: 
Peas A. C. 254 [aff [1910] 2 K, ey 


77. Mclean y. Fleming, L. R. 
I, SO, OE % oe 


78. McLean vy. Fleming, supra. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


il ; 


§§ 862-865] 


[$ 862] b. Nature. The shipowner’s lien for 
freight is, at least in admiralty, a maritime lien7? 
and differs from most maritime liens in that it is 
possessory.*° It is a mere right to hold the goods 
carried as security for the payment of the freight 
due*+ and arises from the right to retain them until 
the freight is paid.s?” It depends upon the posses- 
sion of the goods;** it is not the same as the priv- 
ileged claim of the civil law;8* nor is it an hypothe- 
cation of the cargo which will remain a charge upon 
the goods after the shipowner has parted uncon- 
ditionally with the possession.®5 


[§ 863] c. Liberal Construction, The maritime 
lien for freight is not governed by the strict and 
technical rules of the common law,®*® but is dealt 
with on equitable principles and with reference to 
the usages and customs of trade.87 


[§ 864] d. Enforcement. The shipowner’s lien 
for freight is enforceable in admiralty.88 He may 
enforce the lien ‘by a proceeding in rem®® or he 
may retain the goods until the freight is paid.®° 
If the consignee and owner of a cargo fails to pay 
or tender the freight due on the discharge of the 
cargo, the carrier, to preserve its lien, is authorized 
to retain and store sufficient of the cargo to pay 
such freight,°1 and the expense of storage and loss 
of use of the commodity must be borne by the own- 


79. The Bird of Paradise, 5 Wall. 85. 


(CU. S.) 545, 18 L. ed. 662; Four Thou- 
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The Bird of Paradise, 5 Wall. 
CU. S.)) 545, 18 Li. ed*662); 


[58. Cl.) 521: 
er;°? but where a vessel delivers a consignment, a 
portion of which is damaged, it is incumbent upon 
her to ascertain the amount of damage before re- 
taining a part of the consignment for balance of 
freight, in order that she may not, by retaining an 
unreasonable amount, become liable for the stor- 
age and selling charges.°? A sea carrier under a 
common bill of lading cannot enforce a lien for 
freight by a sale of the goods on his own motion 
without a decree,®°* nor can a lien for freight pay- 
able in advance, but unpaid, be exercised en route?® 
for, in the absence of some stipulation to the con- 
trary, the lien is enforceable only when the ship has 
arrived at her destination and is ready to deliver.®® 


[§ 865] e. Lien of Third Person.®” Third persons 
cannot have a maritime lien on freights if there is 
none on the ship.° An assignment or pledge of 
freights in consideration of advancements furnished 
without restriction as to purpose does not create 
a maritime lien,®® and is inferior to a stevedore’s 
lien! or to the claim of one who furnished fuel to 
the ship for the voyage on which the freights claimed 
by the assignee were earned.? Admiralty has juris- 
diction to enforce a lien created by a pledging of 
freights for a maritime purpose.’ It also has ju- 
risdiction to enforce a len on subfreights by a 


a2: 


Four Thou- [b] If shipment is large, or from 


sand Hight Hundred and Highty-Five 
Bags of Linseed, 1 Black (U. S.) 108, 
17 L. ed. 35; Leggett v. 500 Cases of 
Tomatoes, 15 F. (2d) 270; Portland 
Flouring Mills Co. v. Portland, etc., 
SS. Co., 145 Fed. 687. 


[a] Effect of express reservation 
of lien.—A provision of a bill of lad- 
ing issued by a steamship company 
that ‘‘the carrier shall have a lien on 
the goods for all freights, primages, 
and charges’ does not affect or 
change the nature of the lien, which 
is simply the ‘‘maritime lien,” as un- 
derstood by the jurisprudence of the 
United States, with the usual effect 
and limitations which the law ordi- 
narily implies. Portland Flouring 
Mills Co. v. Portland, etc., SS. Co., 145 
Fed. 687. 


[b] Lien analogous to land car- 
rier’s lien.—The lien is analogous to 
the lien given by the common law to 
the carrier on land. Four Thousand 
Hight Hundred and Highty-Five Bags 
of Linseed, 1 Black (U. S.) 108,17 L. 
ed. 35. 


80. Four Thousand Hight Hundred 
and Eighty-Five Bags of Linseed, su- 
pra; The Appam, 243 Fed. 230; The 
Galam, Brown. & L. 167, 167 Reprint 
327, 2 Moore P. C. N.S. 216, 15 Reprint 
883. 

Possession not essential to mari- 
time liens generally see Maritime 
Liens § 4. 

81. The Maria White, 16 F. Cas. 
No. 9,083, 1 Hask. 204. 


82. The Bird of Paradise, 5 Wall. 
(U. S.) 545, 18 L. ed. 662; The Eddy, 
5a Wialle Wa S.) 481, 187. sed. 486; 
Four Thousand Hight Hundred and 
Highty-Five Bags of Linseed, 1 Black 
CUESS) 1 OSse LT a. eds+35. 


. 83. Four Thousand Hight Hundred 
and Bighty-Five Bags of Linseed, su- 
pra; Portland Flouring Mills Co. v. 
Portland, etc., SS. Co., 145 Fed. 687. 


84. The Eddy, 5 Wall. (U. S.) 481, 
18 lL. ed. 486; The Bird of Paradise, 
5 Wall. (U. S.) 545,18 L. ed. 662. 


sand Hight Hundred and Highty-Five 
Bags of Linseed, 1 Black (U. S.) 108, 
i Tumedss3 5% 


86. Four Thousand Hight Hundred 
and Wighty-Five Bags of Linseed, 1 
Black (U. S.) 108, 17 L. ed. 35; Leg- 
gett v. 500 Cases of Tomatoes, 15 F. 
(2d) 270. 


87. Four Thousand Hight Hundred 
and Eighty-Five Bags of Linseed, 1 
Black (U. S.) 108, 17 L. ed. 35; Leg- 
gett v./500 Cases of Tomatoes, 15 F. 
(2a) 270. 


88. Leggett v. 500 Cases of Toma- 
toes, 15 F. (2d) 270. 


89. The Bird of Paradise, 5 Wall. 
(U. S.) 545, 18 L. ed. 662; The Hddy, 
5 Wall. (U.S.) 481, 18 L. ed. 486; Four 
Thousand Hight Hundred and Highty- 
Five Bags of Linseed, 1 Black (U. S.) 
108, 17 L. ed. 35; The Maria White, 
16 F. Cas. No. 9,088, 1 Hask. 204. 


[a] Admiralty jurisdiction.—The 
carrier may libel the goods in ad- 
miralty. The Maria White, 16 F. Cas. 
No. 9,088, 1 Hask. 204. 


90. The Bird of Paradise, 5 Wall. 
(U. S.) 545, 18 L. ed. 662; Brittan v. 
Barnaby. oie POW. (COUe So) p2ied On lus 
ed. 177; The Maria White, 16 F. Cas. 
No. 9,083, 1 Hask. 204; Ward v. Fel- 
ton, 1 East 507, 102 Reprint 195; Par- 
ratt v. The Notre Dame d’Avor, 16 B. 
(OR Bich lt 


[a] Retention of portion of cargo. 
—(1) A master may detain any part 
of the merchandise for the freight of 
all that is consigned to the same per- 
son, although some part has been 
removed into a lighter alongside of 
the ship which was sent by the con- 
signee. Sodergren v. Flight [cit Han- 
son v. Meyer, 6 Hast 614, 622 note, 102 
Reprint 1425]. (2) Where a carrier, 
by boat, of cargo to a specified place 
and back, taking in and putting out 
cargo at different places, as the ship- 
per might direct, for a stipulated sum 
per day, the carrier has a lien on the 
freight remaining on board on the 
return of the boat for the whole un- 
paid freight. Fuller v. Bradley, 25 


the master’s storage of it it cannot be 
landed in a day, if he lands a part of 
it his lien on the whole gives him a 
right to ask satisfactory security for 
the entire freight. Brittan v. Barna- 
by, 21 How, (U.'S.)" 52%; U6 was eds ii. 


[ec] In Louisiana (1) under Civ. 
Code art 3213, the captain has a privi- 
lege for freight during fifteen days 
after delivery of the merchandise, if 
it has not passed into the hands of 
third persons. Hairy v. Dennistoun, 
5 Rob. 130; Wilson v. Bannen, 1 Rob. 
556. (2) And may keep the goods un- 
less the shipper or consignee shall 
give him security for the payment of 
the freight. Lanata v. The Henry 
Grennell, 13 La. Ann, 24. 


Part delivery not waiver of lien see 
infra § 867 notes 17-18. 


aie The Asiatic Prince, 103 Fed. 
92. The Asiatic Prince, supra. 
93. The Tangier, 32 Fed. 230. 
94. The Maria White, 16 F. Cas. 


No. 9,083, 1 Hask. 204; Sullivan v. 
Park, 33 Me. 438; Hunt v. Haskell, 24 
Me. 339, 41 AmD 3887. 


95. The Appam, 243 Fed. 230. 
96. The Appam, supra. 
97. Priorities of assignee of 


freight see supra § 858. 


98. U.S. v. Robins Dry Dock, etec., 
Co., 13 F. (2d) 808 [rev 4 F. (2d) 132, 
300 Fed. 981]. 


99.. In re Atlantic, ete., SS., Co., 3 
F. (2d) 311 [aff sub nom, Standard 
Oil Co. v. Miller, 3 F. (2d) 438]; In re 
Atlantic, ete., SS. Co., 3 F. (2d) 309 
[aff sub nom. Standard Oil Co. v. Mil- 


ler; 3 FL (2d) 438]. 
1. In re Atlantic, etc., SS. Co., su- 
pra. 


277, in ye Atlantiew ete. SS Cones 
F. (2d) 311 [aff sub nom, Standard 
Oil Co. v. Miller, 3 F. (2d) 438]. 


8. In re Atlantic, etc., SS. Co., 3 
F. (2d) 309 [aff sub nom. Standard 
Oil Co. v. Miller, 3 F. (2d) 438]. 


522 [b8s' Code 
proceeding in rem,* and since jurisdiction in rem in 
admiralty is determined by the allegations of the 
libel, an answer denying that such freights are due 
does not oust the jurisdiction of the court;® but 
proof on the trial that the res does not exist will 
defeat the jurisdiction of the court.® 


[§ 866]. f. Waiver or Loss—(1) In General. The 
carrier may waive or lose his lien on the goods.’ 
Tf the contract of carriage ends, the conventional 
lien embodied in and created by that contract falls 
with it.s Thus the shipowner loses his hen where 
he totally abandons the carriage of the goods,° as 
where the ship is wrecked and the master sells the 
cargo which is of a perishable nature’® or where the 
ship is captured by the enemy;'! but where the 
vessel has earned freight a formal abandonment of 
the ship to the underwriters by the owner who at 
the same time keeps the master on board in order 
to retain possession of the cargo is not sufficient to 
cause a loss of the lien for freight.1? It is not 
necessary for the preservation of the lien that the 


4: Ue 6. vas reizhts,;setc.,. 10 The 
Mount Shasta, 274 U. S. 466, 47 SCt 


SHIPPING 


Restoration of a captured ship to pos- 
session of the original owners for cap- 


[$§ 865-867 


goods be carried to their destination in the vessel 
on which they were originally laden, but if in fact 
they reach the port of destination so that delivery 
can be made, whether by the original boat or by 
another agency set in motion by the original carrier 
or by one standing in his place, the len continues 
and can be enforced.* ; 


Conversion. The deposit of the goods in a ware- 
house prior to the expiration of the time allowed for 
delivery in the bill of lading amounts to a conver- 
sion and deprives the carrier of his len.** 


[§ 867] (2) Effect of Delivery of Goods. Deliv- 
ery of the cargo without condition or qualification is 
a waiver of the lien;!° and thus the lien for freight 
is discharged by delivery to the consignee without 
demanding freight or notifying him of a lien there- 
for, in the absence of a special agreement or local 
usage to the contrary, irrespective of the intentions 
of the master.t® Part delivery, however, does not 
waive the lien on the remainder of the goods,*’ al- 


consignee or his vendee of any in- 
tention to hold the cargo for freight, 


666, 71 L. ed. 1156 [rev 291 Fed. 92]. 


[a] Freight money due and pay- 
able constitutes a res of which an 
admiralty court has jurisdiction. The 
Mount Shasta, 291 Fed. 92 [rev on 


other grounds 274 'U. S. 466, 47 SCt 
666, 71 L. ed. 1156]. 

5. U. S:. vo Freights, etc, of, The 
Mount Shasta, 274 U. S. 466, 47 SCt 
666, 71 L. ed. 1156 [rev 291 Fed. 92]. 

A . Sov. Freights, etc., of The 
Mount Shasta, supra. 

7. Allen v. Three Thousand One 


Hundred and Eighty-Three Bushels 
of Potatoes, 8 Fed. 763; Shatzell v. 
Hart, 2 A. K. Marsh, (Ky.) 191; West- 
ern Transp. Co. v. Barber, 56 N. Y. 
544; Horncastle v. Farran, 3 B. & 
Ald. 497, 5 ECL 288, 106 Reprint 743. 


{a] Lien discharged by negotia- 
tion of bill—Where the shipowner, 
having a lien on the cargo for freight 
until the delivery of good and ap- 
proved bills in payment, takes a bill 
which he objected to, but afterward 
negotiated, by negotiating the bill 
he approved of it, and his lien is there- 
upon gone. Horncastle v. Farran, 3 
B. & Ald. 497, 5 ECL 288, 3 ECL 
542, 106 Reprint 743. 


[b] Alternate remedies.—The car- 
rier may waive his lien for freight 
and resort to his action upon the con- 
tract of affreightment. Shatzell v. 
Hart, 20A. (1K; "Marsh, (Ky, )7 191. 


8. The Appam, 243 Fed. 230. 


[a] Rule applies whether such lien 
was at the moment of ending inchoate 
or perfected, or for freight moneys 
prepayable or otherwise. The Appam, 
243 Fed. 230. 


9. The Appam, supra. 


10. Allen v. Three Thousand One 
Hundred and Fighty-Three Bushels of 
Potatoes, 8 Fed. 763. 


[a] Repurchase and transhipment. 
—The lien is not restored where the 
master repurchases, the cargo and 
tranships it under a fresh bill of lad- 
ing for delivery to the original con- 
signees. Allen y. Three Thousand 
One Hundred and Highty-Three Bush- 
els of Potatoes, 8 Fed. 763. 


11. The Appam, 243 Fed. 230. 
[a] Bestoration to shipowner.— 


tor’s violation of neutrality laws does 
not revive contract of carriage, so as 
to give shipowners a lien for freight. 
The Appam, 243 Fed. 230. But see 
Ex p. Cheesman, 2 Eden 181, 28 Re- 
print 866 (holding. that the master 
being turned out of possession upon 
the vessel’s being captured does not 
deprive him of his lien for the freight 
in case of her recapture). 


12. Richardson v. Jenkin SS. Co., 
44 ¥F. (2d) 759; Jenkins: ‘SSisCo. v. 
Cargo of Barley, 28 F. (2d) 135. 


[a] Estoppel.—A shipowner is not 
estopped to assert a djien for freight 
on a cargo against the purchasers 
thereof from fire underwriters, said 
purchasers exacting a guaranty that 
they would not have to pay freight. 
Richardson v. Jenkins SS. Co., 44 F. 
(2d) 759. 


13. Hughes v. Sun Mut. Ins. Co., 
10.0, N: 3Y,. (583-2) NH 901563 NE: 71 <fatt 
12 Daly 45]. 


14. Western Transp. Co. v. Barber, 
56 N. Y. 544. 


15. The Bird of Paradise, 5 Wall. 
(U. 8.) 545, 18 L. ed. 662; The Eddy, 
5 Wall. (U. S.) 481, 18 L. ed. 486: 
Four Thousand Hight Hundred and 
Wighty-Five Bags of Linseed, 1 Black 
(U. S.) 108, 17 L. ‘ed. 35; Richardson 
v. Jenkins SS. Co., 44 F. (2d) 759; 
Jenkins SS. Co. v. Cargo of Barley, 28 
F. (2d) 135; Portland Flouring Mills 
Co. v. Portland, etc., Steamship Co., 
145 Fed. 687; Egan v. A Cargo of 
Spruce Lath, 43 Fed. 480 [aff 41 Fed. 
830]; Gring v. A Cargo of Lumber, 38 
Fed. 528; The Giulio, 34 Fed. 909; 
Cranston v. A Cargo of Two Hundred 
and Fifty Tons Coal, 22 Fed. 614; Wil- 
cox v. Five Hundred Tons of Coal, 14 
Fed. 49; In re Cargo of Brimstone, 
5 F. Cas. No. 2,405, 8 Ben. 45; Kim- 
ball v. The Anna Kimball, 14 F. Cas. 
No. 7,772, 2 Cliff. 4 —rev 1 Fi Cas; No: 
404]; Fessenden vy. Cargo of The 
Charles, 1 Hawaii 161; Moral v. New 
York, ete., SS. Co., 26 Porto Rico 212; 
Bernal v. Pim, 1 Gale 17; Black v. 
vere 10 Jur. N. S. 1009, 15 Reprint 


[a] Illustration.—Where a vessel 
discharged a cargo and during the de- 
livery some portions were carted 
away by persons to whom it had been 
sold, without objection from the ves- 
sel, and no notice was given to the 


and no steps were taken to enforce a 
lien for freight until a month later, 
the lien was waived. Gring v. A 
Cargo of Lumber, 38 Fed. 528. 


[b] Symbolic delivery.—An initial 
or symbolic delivery of the goods to 
the consignee by O. K.ing the bill of 
lading, and other acts and words of 
the agent of the carriers, especially 
in telling the consignee that he may 
take the goods from the wharf, waives 
the lien. Moral v. New York, etc., SS. 
Co., 26 Porto Rico 212. 


16. The Tan Bark Case, 23 F. Cas. 
No. 13,742, Brown Adm. 151. 


[a] Thus the owner of a barge 
loses his right to a lien for freight 
on a cargo which is unloaded at a 
wharf, and received and stored in the 
name of the consignee, without any 
agreement or understanding or knowl- 
edge on the part of the wharf owner 
that a lien is claimed. In re 9,889 
Bags of Malt, 262 Fed. 946. 


17. Fox: v. Holt, 9. Cas. No. 5 
012, 4 Ben. 278, 36 Conn. 558; Froth- 
ingham v. Jenkins, 1 Cal. 42, 52 AmD 
286; Fessenden v. Cargo of The 
Charles, 1 Hawaii 161; Perez v. Als- 
op, 3 F. & F. 188, 176 Reprint 85. 


[a] Extent of lien.—(1) A lien on 
the undelivered goods extends to the 
whole freight remaining unpaid. Fes- 
senden v. Cargo of The Charles, 1 
Hawaiil61. (2) Where the owner de- 
tains a sufficient amount of a cargo 
to cover the amount of the freight, he 
may satisfy the whole freight out of 
the amount detained, as he does not 
surrender or extinguish his lien by 
the delivery of a part. Fox v. Holt, 


9 F. Cas. No. 5,012, 4 Ben. 278, 36 
Conn, 558. 
{[b] Part taken on part payment.— 


The lien of shipholder for freight be- 
ing entire is not lost or waived by al- 
lowing part of the goods to be taken 
away on payment of a portion only of 
the freight without some express con- 
tract with the expressed or implied 
authority of the shipowner. Perez y. 
Alsop, 3 F. & F. 188: 


{c] Freight is not charge upon 
salvage of cargo in the hands of the 
insurer, whether the insurer is own- 
er of the ship or not. Columbian Ins. 
Co. v. Catlett, 12 Wheat. (U. S.) 383 
6 L. ed. 664. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 867-868] 


though if the carrier waives his right to lien as to 
part of the cargo which is landed, he cannot after- 
ward claim possession of it to enforce its lien.18 
The manual delivery of the cargo by the shipowners 
does not of itself operate necessarily to discharge 
their lien for freight, where the intent of the ship- 
owners in making such delivery is to merely dis- 
charge the cargo, and not to deliver it,t® for there 
1s a well defined difference in law between the dis- 
charge of a cargo and its delivery. It may be dis- 
charged, but cannot be delivered, unconditionally, 
without divesting the vessel’s lien thereon for 
freight.2° If it is clear from the agreement of the 
parties, either express or implied by the local usage 
of the port, that the transfer was only for certain 
purposes, presumably for the benefit of both parties, 
as for examination or storing for a brief period, 
it will deem the possessor as a depositary for both 
parties, and the master as still constructively in 
possession, so far as to preserve his lien and his 
remedy in rem.” Thus a-delivery of cargo subject 
to a len for freight, made to a person liable to pay 
the freight, will not be held to be a waiver-of the 
hen for freight unless facts appear from which it 
ean be found that the act of delivering the cargo 
was accompanied with an intention to waive the lien 


Right to enforce lien by detaining 
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of Coal, 14 Fed. 49; 


[58 C.J.] 523 


for freight;?? and where delivery is made upon an 
understanding between the parties that the transfer 
of the goods shall not be regarded as a waiver, no 
such consequence follows;?* and a delivery made 
under the expectation that the freight will be paid 
at the time is not such a delivery as parts with the 
lien, and the carrier may afterward libel the article 
in rem, in admiralty, for the freight;?* nor is cargo 
divested of a lien for freight by merely being dis- 


charged into a warehouse without other evidence of ' 


the carrier’s intention to waive the lien;25 and a 
delivery to a wharfinger or warehouseman on the 
consignee’s account, accompanied by a notice of 


lien, is no waiver, even if the notice is served an- 


hour or two after the last of the cargo is delivered, 
so slight a delay not necessarily indicating an intent 
to unconditionally deliver;?° nor is the lien divested 
by delivery where it is the notorious usage of the 
port where the cargo is detained that the lien shall 
remain.?* 


[§ 868] F. Supercargo—l. Definition; Nature of 
Duties. A supercargo is a person specially employed 
by the owner of a cargo to take charge of and sell 
to the best advantage merchandise which has been 
shipped, and to purchase returning cargoes and to 
receive freight, as he may be authorized.?® He has 


Kimball v. The] poses, and were to be held for the 


without whose instruc- 


portion of cargo see supra § 864 note 
SOR Paul. 


18. Hammond v. McCrie, 3 C. L. R. 
1198. 
19. Jenkins SS. Co. v. Cargo of 


Barley, 28 F. (2d) 135; Six Hundred 
Tons! of Iron Ore, 9 EF. 595. 


[a] Court of admiralty will not 
regard a transfer of possession. as 
necessarily amounting to a delivery. 
Four Thousand Eight Hundred and 
Highty-Five Bags of Linseed, 1 Black 
GUIS a1 08:8 EF le ved. 735. 


20. Cranston v. A Cargo of Two 
Hundred and Fifty Tons of Coal, 22 
Fed. 614. 


21. Four Thousand Eight Hundred 
and Highty-Five Bags of Linseed, 1 
Black (U. S.) 108, 17 L. ed. 35. 


[a] Burden of proof is on carrier 
seeking to enforce lien on the cargo 
to show that the delivery was not ab- 
solute, but qualified by some condi- 
tion. Cranston v. A Cargo of Two 
Hundred and Fifty Tons of Coal, 22 
Fed. 614. 


22. McBrier v. A Cargo of Hard 
Coal, 69 Fed. 469; Cuff v. Ninety-Five 
Tons Coal, 46. Bed. 670; ° Warner v. 
345,393 Feet of Yellow Pine Lumber, 
5 Porto Rico Fed. 376; Healy v. 219,- 
399 Feet of Dressed Yellow Pine Lum- 
ber, 2 Porto Rico Fed. 399. 


[a] Thus (1) an allegation that, 
before discharge of cargo, libelants 
notified the consignee that they would 
look to the cargo for freight, shows 
that their lien therefor was not waiv- 
ed by such discharge. McBrier v. 
A Cargo of Hard Coal, 69 Fed. 469. 
(2) When a master began to deliver 
cargo, but demanded his freight be- 
fore the unloading of the cargo was 
completed, and when the freight was 
not paid, stopped the delivery, and 
then continuing, made special deliv- 
ery of the remainder subject to the 
lien for freight, it was not sufficient 
to show an intent to abandon the lien 
on the cargo for freight. Cuff v. 
Ninety-Five Tons of Coal, 46 Fed. 
670. 


23. Wilcox v. Five Hundred Tons 


Anna Kimball, 14 F. Cas. No. 7,772, 
2. Cliff. 4 [rev 1 F. Cas. No. 404, 2 
Sprague 33]. 


24. Costello v. 734,700 Laths, etc., 
44 Fed. 105; Wilcox v. Five Hundred 
Tons of Coal, 14 Fed. 49; One Hun- 
dred and Fifty-One Tons of Coal, 18 
F, Cas. No. 10,520, 4 Blatchf. 368 [aff 
LORS Cas: No; 5,271 3i2) blealy vy. 219 ,- 
399 Feet of Dressed Yellow Pine Lum- 
ber, 2 Porto Rico Fed. 399. 


[a] Thus, where a ship master dis- 
charged a cargo, according to the di- 
rection of the consignee named in 
the bill of lading, which was received 
and piled in the yard of the purchaser, 
about three hundred feet from the 
vessel, and after the completion of the 
discharge demand was made for the 
freight, but, owing to disputes as to 
the amount, the purchaser refused 
to pay the freight called for by the 
bill of lading, and the master imme- 
diately served notice that his lien for 
freight had never been abandoned, 
and afterward seized the cargo under 
process, the lien had not been aban- 
doned. Costello v. 734,700 Laths, 44 
Fed. 105. 


25. Howard v. 9,889 Bags of Malt, 
255 Fed. 917; Davidson SS. Co. v. 
119,254 Bushels of Flaxseed, 117 Fed. 
288; Crapo v. The Arctic, 6 F. Cas. 
No. 38,361; Western Transp. Co. v. 
Barber, 56 N. Y. 544; Mors-le-Blanch 
Var Walson iy ts SC. Pe 22m. 


fa] TIllustrations.—(1) A _ vessel, 
by delivering her cargo of flaxseed 
in a warehouse at the end of the voy- 
age, and taking a receipt therefor, 
which was retained until a libel was 
filed, did not thereby lose her lien 
on the cargo for freight. Davidson 
SS. Co. v. 119,254 Bushels of Flaxseed, 
117 Fed. 283. (2) A ship does not lose 
her lien on a cargo for freight by de- 
livery to a public warehouse for stor- 
age without intention to deliver to 
the consignee. Howard v. 9,889 Bags 
of Malt, 255 Fed. 917. (3) Where the 
shipowners stored the goods in a 
warehouse, having previously given 
to the warehousemen a’ general no- 
tice that all goods landed by the ship- 
owners were landed for ship’s pur- 


shipowners, 
tions, accompanied by their release 
for freight, the goods were not to be 
delivered, and no amount of freight 
was mentioned by the shipowners in 
their notice to the warehousemen, the 
storage by the shipowners of the 
goods in the warehouse was not a 
warehousing of them under the pro- 
visions of the Merchant Shipping Act, 
1894, and therefore the consignees 
were not entitled to obtain delivery of 
the goods by depositing with the 
warehousemen the amount of the 
freight under section 495, subsec. 2 
of the Act, but were required to pay 
the shipper the freight before deliv- 
ery. Dennis, vi Cork SS-1Co.,) [1934 
ATS TST 3893. 


[b] Keeper’s possession that of 
carrier.—The keeper’s possession may 
be regarded as that of the carrier for 
the purpose of preserving the lien, 
whether the carrier deposits the goods 
in his own name or for the owner sub- 
ject to his lien. Western Transp. Co. 
v. Barber, 56 N. Y. 544. 


[c] Where consignees do not ap- 
pear to claim goods at the port of 
discharge and there is no suitable 
warehouse, the master may still land 
the cargo without losing his posses- 
sion and control over it, placing the 
goods in a warehouse belonging to, 
or hired for, his owners, and so pre- 
serve his _ lien. Mors-le-Blanch vy. 
Wilson milan Se @.wl sven. 


26. The Giulio, 34 Fed. 909. 


27. Wilcox v. Five Hundred Tons 
of Coal, 14 Fed. 49; Donovan v. Cargo 
of Two Hundred and Forty Tons of 
Coal, 8 Fed. 368; The*Tan Bark Case, 
ape Cas. No. 13,742, Brown Adm. 
151. 


28. Bouvier L. D. [quot Gaither v. 
Myrick, 9 Md. 118, 66 AmD 3816, 325 
note]. 


[a] Another definition.—‘‘Persons 
employed by commercial companies 
or by private merchants to take 
charge of the cargoes they export to 
foreign countries, and to sell them 
there to the best advantage, and to 
purchase proper commodities to re- 
lade the ships on their return home. 


524 [58 C.J.] 
complete control over the cargo and everything which 
immediately concerns it, unless his authority is ei- 
ther expressly or impliedly restrained,*” and goes 
out and returns home with the ship, thus differing 
from a factor, who has a residence in the country 
of exportation, and who receives and deals with the 
goods only after their arrival out,*® and he may 
sell or pledge the cargo if necessary before it has 
arrived at its destination.*! The principles which 
regulate the conduct of factors abroad*? apply to 
supercargoes;** and they are liable for injuries to 
the employer occasioned by the want of reasonable 
skill or ordinary diligence and are bound to use 
good faith and must exercise their judgment after 
proper precautions and inquiries;** but a supercar- 
go is not bound to observe the exact terms of his 
instructions, if thereby the interests of the owner 
would be sacrificed or his objects frustrated. In 
cases of necessity or urgency, it is only necessary 
that he act bona fide and with reasonable discretion, 
in order to bind the owner;*°® but where he makes 
a shipment of merchandise on his principal’s account, 
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the exportation of which is prohibited, it is at his 
own risk; and, if seized and condemned at the place 
of exportation, he must bear the loss,** unless the 
shipper has ratified the sale by retaining the pro- 
ceeds after knowledge of the facts.?7 As a general 
rule they cannot delegate their authority any more 
than other agents, but exception may arise where 
the power of delegation is conferred by the necessity 
of the case, the usages of trade, or the law and eus- 
toms of the country where the agency is to be ex- 
ecuted.*® : 

[§ 869] 2. Master as Supercargo. While a master 
has, as such, no implied powers of a supercargo,*? 
he may have them conferred upon him by express au- 
thority of the shipper;#? and sometimes the cireum- 
stanees are such that the necessity devolves upon 
him to act as supereargo to protect the property and 
interests intrusted to him.4! Where the master is 
supereargo his duties and liabilities are as distinct 
as if confined to different persons,*” and in dealing 
under his powers of supereargo he acts as agent of 
the shipper, not the owner of the vessel, and the 


[$§ 868-869 


They usually go out with the ships 
on board of which the goods are em- 
barked, and return home with them, 
and in this differ from factors, who 
reside abroad.” Beawes’ Lex. Merc. 
47 [quot Gaither v. Myrick, 66 AmD 
3116, 325. note]. 


[b] Supercargo as factor.—If a 
supercargo is not to sell or to receive 
a commission for the sale he has not 
the proper distinguishing feature of a 
factor. The Matchless, 1 Hagg. Adm. 
97, 166 Reprint 35. 


29. Davidson v. Gwynne, 12 East 
381, 11 Rev. Rep. 420, 104 Reprint 
149. 


30. 2 Abbott L. Dict. p 522. 


31. Forrestier v. Bordman, 9 F. 
Cas. No. 4,945, 1 Story 43. 


3a: See Mactors/25 Cid, D837. 


33. Gaither v. Myrick, 9 Md. 118, 
66 AmD 316; Newbold v. Wright, 4 
Rawle (Pa.) 195. 


[a] Sale on credit.—(1) The valid- 
ity of a sale on credit by a super- 
cargo depends upon the usage of trade 
in the place where the sale is made, 
such usage being a question of fact 
for the jury. Forrestier v. Bordman, 
9 F. Cas. No. 4,945, 1 Story 43. (2) 
In the absence of a special contract, a 
credit sale by a supercargo is at the 
risk of the shipper, where the usage 
of trade allows discretionary sales 
on cash or credit and all sales by 
a supercargo, except those by del 
eredere commission, are at the risk 
of the shipper. Elliott v. Walker, 1 
Rawle (Pa.) 126. 


{b] If supercargo represents sev- 
eral shippers he cannot pledge their 
goods as an entirety but must 
pledge each part separate. Newbold 
v. Wright, 4 Rawle (Pa.) 195. 


34. Maxwell v. Evans, 2 Bibb (Ky.) 
399; Gaither v. Myrick, 9 Md. 118, 66 
AmD 316. 


{a] Supercargo with venture in 
ship.— When he has a venture in the 
same ship he is bound to exercise at 
least as much diligence and care as 
to his factorage transactions as. he 
does as to his own private concerns. 
Gaither v. Myrick, 9 Md. 118, 66 AmD 

"316: 


[b] Liability of supercargo under 
special contract.—(1) A supercargo 


who for a valuable consideration, in 
the nature of a commission, under- 
takes to be responsible for all risks 
except danger of the seas, is liable 
to the owner for the value of goods 
which are stolen after being landed 
at the port of discharge, and before 
any sale. Bridge v. Austin, 4 Mass. 
115. (2) A supercargo, promising to 
sell the goods at the same price he 
sold his own, retaining freight, etc., 
and to pay over the balance to his 
employer, is not justified in storing 
the goods with a commission mer= 
chant to sell, unless the supercargo 
is unable to make a sale himself, and 
he is responsible where the commis- 
sion merchant becomes’ bankrupt. 
Maxwell v. Evans, 2 Bibb (Ky.) 399. 


dae 
Dusar v. 


35. Forrestier v. Bordman, 
Cas. No. 4,945, 1 Story 43; 
Perit, 4 Binn. (Pa.) 361. 


[a]. Thus, where a supercargo who 
was directed to proceed to a certain 
port, and if a certain price could not 
be obtained for the goods to continue 
his voyage to other ports was forced, 
as the result of an accident to the ves- 
sel, to unload the cargo at the first 
port where he sold the goods below 
the price limited, he was justified in 
so doing. Dusar v. Perit, 4 Binn. 
(Pa.) 360. 


[b] If supercargo violates laws of 
foreign country by making short en- 
tries of the homeward bound cargo 
pursuant to the instructions of the 
owners, and thereby subjects the ves- 
sel and cargo to seizure and con- 
demnation, and pays a sum of money 
to obtain the release of the property, 
such violation of the laws of the for- 
eign country will not prevent the su- 
percargo from recovering from the 
owners the sum of money thus paid 
for the release of the property, unless 
it was paid in violation also of the 
laws of that country. Peyton v. 
Veitch, 19 F. Cas. No. 11,057, 2 Cranch 
CC eS. 


36. Pawsons v. Donnell, 1 Gill & 
J. (Md.) 1, 19 AmD 213. 


37. Forrestier v. Bordman, 9 F., 
Cas. No. 4,945, 1 Story 43. 


38. Gaither v. Myrick, 9 Md. 118, 
hee ie 316. And see cases infra this 
note. 


[a] Where supercargo is unable to 


dispose of cargo at place of sale, he 
may delegate his authority by confid- 
ing the goods to the care of a respon- 
sible person who thereafter becomes 
liable. Merrick v. Bernard, 17 F. 
Cas. No. 9,464, 1 Wash. 479; Stone v. 
Waitt, 31 Me. 409, 52 AmD 621; Day 
v. Noble, 2 Pick. (Mass.) 615, 13 AmD 
463; Lawler v. Keaquick, 1 Johns. 
CNGD Yopy ee. 


39. Rapp v. Palmer, 3 Watts (Pa.) 
; Taylor v. Wells, 3 Watts (Pa.) 
40. 'U. S.—Smedley v. Yeaton, 22 

HY: .Cas, No. 12;965..3°Cranch Cs Cais 
ue maeagar os wa! Vi, Lord, 32" iConmne 
Me.—Smith v. Davenport, 34 Me. 

520; Stone v. Waitt, 31 Me. 409, 52 

AmD 621; Emery v. Hersey, 4 Me. 

407, 16 AmD 268. 


Md.—Gaither v. Myrick, 9 Md. 118, 
66 AmD 316. 


Mass.—Day v. Noble, 2 Pick. 615, 
13 AmD 463. 


N. Y.—Kemp vy. Coughtry, 11 Johns. 


107; Lawler v. Keaquick, 1 Johns. 
Cas. 174; Williams y. Nichols, 13 
Wend. 58. 


Pa.—Harrington vy. 
Watts 443, 27 AmD 321. 


41. The Collenberg, 1 Black (U. 8S.) 
170, 17 L. ed. 89; The Gentleman, 10 
F. Cas. No. 5,324, Olcott 110 [rev on 
other grounds 10 F. Cas. No. 5,323, 1 
Blatchf. 196]; The Velona, 28 F. Cas. 
No. 16,912, 3 Ware 139; Gaither v. 
Myrick, 9 Md. 118, 66 AmD 316; Doug- 
las v. Moody, 9 Mass. 548; Vleierboorn 
Nee A 8 Jur. 811, 13 L. J. Exch. 
384, 13 M. & W. 280; The Grati i 
3 C. Rob. 240. pape 


42. The Waldo, 28 F. Cas. No. 17,- 
056, 2 Ware 165, 167; Stone v. Waitt 
31 Me. 409, 52 AmD 621; Gaither v. 
Myrick, 9 Md. 118, 66 AmD 316; Wil- 
sett v. Nichols, 18 Wend. (N. Y.) 


“In all that relates to the trans- 
portation of the goods and navigation 
of the ship, he acts as master, and all 
that he does in relation to the dispo- 
sition of the merchandise, is referred 
to his character as factor.’ The 
Waldo, supra. 


McShane, 2 


For later cases, developments and changes in the law see Annotations, same title and section number 
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former, not the latter, is liable for his acts;4? but 
where, in pursuance of a general usage, goods 
shipped on a vessel are consigned to the master to 
sell and make returns, the owner of the vessel is lia- 
ble for the safe transportation of the goods.*# 


Lien. 
sale the supercargo has a right to retain proceeds of 
a cargo for a general balance due to him by the 
owners;*° and, if he receives his instructions from 
the ostensible owners of the whole cargo, he has a 
right to retain, out of the whole proceeds of the ear- 
go, the amount of a general balance due to him from 
such ostensible owners, although there may be an- 


[§ 870] 3. Compensation; 
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Upon a valid 


other part owner, whose interest was not disclosed 


IX. CARRIAGE OF PASSENGERS®! 


[§ 871] A. Duty To Carry; Schedules and Route. 
Unless some sufficient excuse exists for refusing 
them,*®* a vessel generally engaged as a common ¢ar- 
rier of passengers, like other common earriers,°*® is 
bound to receive for carriage, without discrimina- 


43. U. S.—The St. 
Wheat. 417, 4 L. ed. 125; The Maiden 
City, 33 Fed. 715; The Waldo, 28 F. 
Cas. No. 17,056, 2 Ware 165. 


Me.—Stone v. Waitt, 31 Me. 409, 52 
AmD 621. 


Md.—Gaither v. Myrick, 9 Md. 118, 
66 AmD 316. 


N. Y.—Williams vy. 
Wend. 58. 

Pa.—Taylor v. Wells, 3 
Dusar v. Perit, 4 Binn. 361. 


Eng.—Earle v. Rowcroft, 8 Hast 
126, 9 Rev. Rep. 385, 103 Reprint 292. 


44. Emery v. Hersey, 4 Me. 407, 16 


Nicholas, 1 


Nichols, 13 


Watts 65; 


AmD 268; Gaither v. Myrick, 9 Md. 
118, 66 AmD 316. 
[a] Thus goods consigned to the 


master under a bill of lading, describ- 
ing goods as shipped for “Valparaiso 
and a market,’ must be carried by 
the ship until a market is found, or 
the goods left for sale on deposit 
under circumstances authorizing such 
a departure from the original con- 


tract. Gaither v. Myrick, 9 Md. 118, 
66 AmD 316. 
45. Luckett v. West, 15 F. Cas. No. 


S25 9304) Cranch. Coy C.. 01e Vow ell, vi. 
West, 28 F. Cas. No. 17,024, 4 Cranch 
Cre LO 0. 


{a] Rule applies notwithstanding 
assignment of the cargo and bill of 
lading to a trustee for the benefit of 
creditors. Vowell v. West, 28 F. Cas. 
No. 175024, 4 Cranch Cre. 100: 


[b] Delivery of cargo as evidence 
of payment of commissions.—Deliv- 
ery of the cargo to the owners by the 
supereargo is evidence of his receipt 
of his commissions in an action 
against him by a third person who is 
entitled to a share of those commis- 
sions. Manning v. Lowdermilk, 16 F. 
Cas. No. 9,046, 1 Cranch C. C. 282. 


[c] Particular contracts with su- 
percargoes construed.—(1) Where the 
contract is for a specified sum to be 
paid out of the proceeds of any cargo 
the ship may bring from Batavia or 
for such part of the cargo as is of 
that value, the supercargo cannot re- 
cover on a quantum meruit, where 
the ship and cargo were sold on the 
homeward voyage because of the un- 


[By James R. Witson] 


seaworthiness of the ship. Franklin 
Vv, Ropinson, 1 Johns.<Ch. CN. Yoviol. 
(2) On the return voyage where space 
was lacking supercargo and shipown- 
er held required to load in proportion 
to their interests, neither being enti- 
tled to a preference in loading. Welsh 
Vv. Dusar), 3) Binn. (Pa.). 329. 


46. Luckett v. West, 15 F. Cas. No. 
S593, 4 Cranch*Cwe. 104, 


47. WKarthaus v. Owings, 4 Harr. & 
J. (Ma.) 2632 


48. Stewart v. Callaghan, 23 
Cas: No. 13,423,'4 Cranch ‘C. ‘C.594. 


F, 


49. Gray v. Murray, 3 Johns. Ch. 
(ONTSOYS) GTA 

50. Welsh v. Dusar, 3 Binn. (Pa.) 
329. 

512 Bye 


Carriers generally see Carriers §§ 
1033-1610. 

Ferries see Ferries §§ 50-59. 
52. See cases infra this note. 


[a] Persons in need of medical at- 
tention.—(1) A steamship company 
as a common carrier may refuse to 
take on a voyage a passenger who not 
being fit to travel without medical 
attention depends wholly on the car- 
rier to furnish it, and purchases only 
an ordinary ticket for the voyage at 
the regular price without giving no- 
tice of his condition. Connors v. Cu- 
nard SS; ‘Co., 204 Mass: 310,910, NH 
601, 134 AmSR 662, 26 LRANS 171, 17 
AnnCas 1051.,/(2). The presence on 
board of a medical practitioner in 
compliance with 18 & 19 Vict. c 119 
§ 41, requiring the presence of a med- 
ical practitioner on board passenger 
ships, ‘carrying over a certain num- 
ber, does not change the right of a 
common carrier by water not to re- 
ceive as an ordinary passenger a per- 


son in need of medical attention. 
Connors v. Cunard SS. Co., supfa. 
[b] Soliciting agent of competi- 


tor.—A vessel owner may refuse to 
carry one who takes passage for the 
purpose of soliciting passengers for a 
connecting land carrier running in op- 
position to a connecting carrier with 
which the steamboat proprietors have 
@ contract to carry passengers 
through to a distant port. Jencks vy. 
Coleman, 13 F. Cas. No. 7,258, 2 Sumn. 
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to him until he had settled his account with the os- 
tensible owners ;*® and he has a lien on a return car- 
go to reimburse himself for advances made by him 
and to satisfy any balance due him on the final ad- 
justment of the transaction between him and the 
consignor,** and has also a lien on the indemnity 
fund provided for by treaty with a foreign nation for 
sequestration of a cargo.*’ 
the voyage, after he appoints substitutes, his repre- 
sentatives are entitled to full compensation stipu- 
lated for the whole voyage,*® but if he did not ap- 
point a representative, compensation is allowed only 
in proportion to the services performed.®° © 


Upon his death during 


tion,°* all proper persons who desire it and properly 
offer to become passengers.°®® 
manner properly regulated, the schedule of sailing, 
or the ports to which carriage shall be made, is large- 
ly a matter to be determined by the vessel owner.’ 


When not in some 


321. 


[ec] Special excursion.—A _ vessel 
generally engaged aS a common car- 
rier of passengers is not relieved 
from its duty to accept and carry 
all proper persons who present them- 
selves and pay their fare by reason 
of the fact that at the particular time 
involved the vessel is being used for 
a special excursion. Reasor v. Padu- 
cah, etc.,, Ferry Co., 152 Ky. 220,153 
SW 222, 48 LRANS 820. 


53. See Carriers §§ 1063-1068. 


Steamboat as common carrier of 
passengers see Carriers § 1034. 


54 Patterson vy. Old Dominion SS. 
Go., 140° N.C. 412) 53° SE) 224, 111) Am 
SR 848, 5 LRANS 1012. 


{a] Tickets and reservations to be 
sold in order of application.—Patter- 
son vy. Old Dominion SS. Co., 140 N. C. 
412, 53 SH 224, 111 AmSR 848, 5 LRA 
NS 1012. 


55. Pearson v. Duane, 4 Wall. (U. 
S.) 605,18 L. ed. 447; Reasor vy. Padu- 
cah, éte.. Herry Co.,, 152 Ky. 220) 53 
SW 222, 438 LRANS 820. 


56. Yangco Vv. Public Utility 
Comrs., 36 Philippine 116. 
[a] Power of utilities commission 


to fix scheduie.—(1) A public utilities 
commission cannot enter order. re- 
quiring a vessel to maintain a fixed 
schedule, where there is no issue or 
evidence as to whether the public 
would be better served by a fixed 
schedule than by an irregular sched- 
ule which the vessel is maintaining. 
Yangeco v. Public Utility Comrs.,’.36 
Philippine 116. (2) If the only com- 
plaint made against a steamship is 
that it notified the public by telegram 
that it would leave for a certain port 
at a certain time, and that it failed 
to comply with the notice, and the 
only relief asked is that the steam- 
ship company be restrained from so 
disregarding its notices, a public util- 
ities commission to whom the com- 
plaint is made has no power to pro- 
ceed to order the steamship company 
to establish and maintain a fixed 
schedule for the vessel, as no issue 
has been made as to whether the pub- 
lic interest requires a fixed schedule. 
Yangco y. Public Utility Comrs., su- 
pra, 
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[§ 872] -B. Who Are Passengers®’—1. In General. 
The relation between vessel owner and passenger is 
the primarily contractual one of passenger and car- 
yier.°’ For this relation to come into existence, there 
must be a contract of carriage, either express or 1m- 
plied, entered into between the passenger and the 
vessel owner, or by their respective agents.°® Such 
contract must ordinarily comprehend the payment 
of fare or an equivalent therefor.°° It is not es- 
sential that there be a direct payment of fare by the 
passenger to the vessel owner.®! Hence, the trans- 
feree of a ticket from one who was going to take a 
voyage,°? a person who purchases a ticket from one 
who holds a contract with the vessel owner for the 
carriage of an excursion party,®® or a former em- 
ployee of a vessel who is having his transportation 
to home from a foreign port paid by the employer, 
as a part of the contract of employment,®°* may be- 
come a passenger. However, in instances where the 
owner of one vessel contracts with another vessel to 
have his employees carried back and forth to work, 
it is usually held that the employees are not pas- 
sengers of the other vessel,°® but rather invitees who 
have been invited to come aboard for a considera- 
tion paid by the employer.®® 


[§ 873] 2. Commencement of Relation. The re- 
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The New World v. King, 


[§§ 872-874 


lationship commences as soon as a person with the 
bona fide intention of taking passage places himself 
in the care of the vessel or its employees and is ac- 


cepted as a passenger,®? he need not actually have 


come on board the vessel,®® but if in good faith one 
intending to become a passenger goes upon the ves- 
sel for the purpose of taking passage on the usual 
terms and conditions established by the carrier, and 
the latter accepts the passenger, the relationship 1s 
at once established.*® The fact that a ticket has 


not been purchased nor the fare paid does not pre- 


vent the creation of the relation;’® although it is 
said that a subsequent nonpayment of fare, after 
demand therefor, may constitute good “cause for a 
rescission of the contract." 


[§ 874] 3. Continuance and Termination of Re- 
lation. The relation ordinarily continues until the 
passenger has been landed at the port of destination 
and left the vessel owner’s dock or premises,’? and 
one who has become a passenger by reason of the 
purchase of through passage to the port of destina- 
tion does not lose his rights as such, during ingress 
and egress from the steamer, while going ashore at 
an intermediate port for his own convenience, if in 
so doing he violates no rule of the carrier or condi- 


57. Generally see Carriers §§ 1037—| of charge. tug but is an invitee. The Ross Cod- 
1062. 16 How. (U. S.) 469, 14 L. ed. 1019. dington, 40 F. (2d) 280. 
What amounts to a carriage of pas- 61. The Huropean, 120 Fed. 776, 57 66. The Ross Coddington, 40 F. 
sengers in violation of regulatory | CCA 140; Gleason v. The Willamette] (2d) 280. 
statutes see infra § 877. Valley, 71 Fed. 712; Mt. Vernon, etc., 67. Seine ECimib ali SoCo a niod 
58. See Austro-American SS. Co. PD oe Ws eet? Te APP; | 838 [rev on other grounds 128 Fed. 
vy. Thomas, 248 Fed. 231. - C.). 99; McBride v. Me Vy &*° | 397, 68 CCA 139]; Clark v. North Pac. 
Pa. 206, 89 A 1131,°52 LRANS 259. SS. .Gonu74eOre4 10" 144.P.49o. eee 
59. Carlsen v. A. Paladini, Ine., 5 i i i S Oh, 


F. (24) 387; The Vueltabajo, 183 Fed.| , [2] Slaves 


carried 
Boyce v. Anderson, 2 Pet. (U. S.) 150, 


for hire.— | 1916H 487; White v. Seattle, etc., Nav. 


Co., 36 Wash. 281, 78 P 909, 104 Am 


Jae Sear (eae nis te Res Loe oe ee, McClenaghan vy. Brock,|SR 948. 
: : mn testing: C 68. In re Kimball SS. Co.; 123 Fed. 
One Son ee ingore cco etre € 905" |, 62 Gleason v. The Willamette Val- | 838 [rev on other grounds 128 Fed. 
Rae ay, = ; i, as 3 es ley, 71 Fed. 712. 397, ce ve 139]; White v. Seattle, 
a sence of authority to make . ; f etc., Nav. Co., 36 Wash. 281, 78 P 909, 
contract.—Persons invited aboard a 63. _ Mt. Vernon, etc., Steamboat Co. 


freight boat by employees, who have 
been expressly forbidden to take pas- 
sengers on board, do not become pas- 


v. McKenney, 46 App. (D. C.) 99; 
Bride v. McNally, 243 Pa. 206, 89 A 
1131, 52 LRANS 259. 


104 AmSR 948. 


[a] Person being carried to vessel 
in small boat is a passenger.—In re 


Mc- 


S ay Kimball SS. Co., 123 Fed. 838 [rev on 
sengers of the vessel. Cook vy. Hous- 64. The Europe p . , 

ton tet Nav. Co. 76 Tex. 353, 13| CCA sae See: 120 Fed. 776, 57 tee grounds 128 Fed. 397, 63 CCA 
W 475, 18 AmSR 52. ; 

3 65. The Ross Coddington, 40 F. [b] Person waiting on dock 
Sib nab ley 00: OF vessel—-ATeper/-(24)..2805 Eh ey Pomme Vid, hed: 571.) purekasera® tees nese chemeae ate 
a common carrier of passengers, to [a] Xllustrations.—(1) Where a SA Reha AN aie Eee ok coe 
go with her to a certain port and| carpenter is employed to do some 3 ©. Ne> EEG aCe 


there operate a gasoline launch in 
taking people to and from shore, is 
not a passenger nor entitled to the 
accommodations of such, although he 
is to receive transportation on the 
vessel and is to perform no services 
until the vessel arrives in port. The 
Vueltabajo, 163 Fed. 594, 596. 


60. Carlsen v. A. Paladini, Inc., 5 
SHC 2a) tools 


[a] Purely gratuitous carriage.— 
Where a tug which has contracted to 
transport materials for the construc- 
tor of a dock gratuitously undertakes 
to carry employees of the constructor 
away from the scene of their labors, 
with no expectation that fare shall be 
paid, the employees are not passen- 
gers of the tug. Carlsen v. A. Pala- 
dini, Ine., 5 F.. (2d) 387. 


[b] Sufficient equivalent may be 
found, where a person is taken on 
board by the master pursuant to a 
custom, whereby masters of steam- 


boats permitted persons whose usual 
employment was on board such boats 
to be carried from place to place free 


work on a vessel, and as the work is 
not completed before the time of sail- 
ing, he remains on board until the 
vessel reaches the outer part of the 
harbor, but a tug is engaged to fol- 
low the vessel to that point and re- 
turn the carpenter and other em- 
ployees to shore, the carpenter upon 
coming aboard the tug does not be- 
come a passenger of that vessel. The 
Downer, 171 Fed. 571, 573 (‘‘There 
was no suggestion here of a contract 
of any description to pay a fare of 
any kind to the tug for the transpor- 
tation. The tug’s general business 
was that of towage, or work of that 
character. She was hired by the hour 
to perform such service of the kind 
as the White Star Company might re- 
quire and in-the course of this em- 
ployment, she was directed to trans- 
port the libellant and his fellow 
workmen from the Georgic to the pier. 
There was no contractual relation be- 
tween the libellant and the tug’’). 
(2) A night watchman being trans- 
ported to the scow on which he is to 
work in a tug contracted for by the 
employer is not a passenger of the 


Nav. Co., 36 Wash. 281, 78 P 909, 104 
AmSR 948. 


69. Mellquist v. The Wasco, 53 
Fed. 546; Cleveland v. New Jersey 
Steamboat Co., 68 N. Y. 306; Bartlett 
v. New York, etc., Transp. Co., 57 N. 
Y. Super. 348, 8 NYS 309 [aff 130 N. 
Y. 659, 29 NE 1033]; Clark v. North 
Pac. SS. Co. 74 Or. 470, 1444p 472, 
LRAI1916E 487, 


70. Mellquist vy. The Wasco, 53 
Fed. 546; Cleveland v. New Jersey 
Steamboat Co., 68 N. Y. 306; Bartlett 
v. New York, etec., Transp. Co., 57 N. 
Y. Super. 348, 8 NYS 309 [aff 130 N. 
3 Pett al Clark v. North 

ac. RCO Ge sO, 14 
LRA1916E 487. re Rah 


71. See Clark vy. North Pac. SS. Co., 
supra. 7 
Qe 


Dodge v. Boston, ete., SS. Co; 
148 Mass. 207, 19 NE 373, 12 AmSR 
041, 2 LRA 83; Dice v. Willamette 
fae a etc., Co., 8 Or. 60, 34 AmR 

Liability for injuries sustained on 
Pate oe Pooks and approaches, see in- 
ra - 


For later cases, developments and changes in the law see Annotations, same title and section number 


— 
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tion of his ticket.73 


Termination. 


73. Dodge v. Boston, ete., SS. Co., 
148 Mass. 207, 19 NE 373, 12 AmSR 
541, 2 LRA 83; Dice v. Willamette 
Transp., etc., Co., 8 Or. 60, 34 AmR 
DID. 


74. Duval v. Inland Nav. Co., 90 
Wash. 149, 155 P 768. See also New 
Orleans v. The Windermere, 12 La. 
Ann. 84 (holding that such duties as 
a carrier by water owes to passengers 
necessarily cease at the end of the 
voyage). 


75. Duval v. Inland Nav. Co., 90 
Wash. 149, 155 P 768. } 
[a] TIllustration.—Where, after a 


steamboat reaches its destination and 
all other passengers have disembark- 
ed, a passenger remains in the smok- 
ing room thirty or forty minutes 
longer, knowing full well that the 
vessel has landed, simply because his 
wife was elsewhere and “there was no 
use to go home’’, and also because he 
wished to talk to another passenger, 
he thereby ceases to be a passenger. 
Duval v. Inland Nav. Co., 90 Wash. 
149,155 P7168. 


76. Duval v. Inland Nav. Co., su- 
pra. 
77. See statutory provisions; and 


cases infra §§ 876-887. 
7g. See statutory provisions. 


[a] Judicial notice of character of 
waters.—In a prosecution under a 
state statute providing that any per- 
son running a steamboat for the con- 
veyance of passengers on waters not 
within the maritime jurisdiction of 
the United States must obtain a li- 
cense from the mayors of the towns 
where the vessel lands, the court may 
judicially notice, where it is a fact 
commonly known, that the waters on 
which it is alleged that the vessel 
sailed without a license can be used 
by vessels only for the transportation 
of persons and property between dif- 
ferent places within the state. Com. 
vy. King, 150 Mass. 321, 22 NE 905, 5 
LRA 536. 

79. See statutory provisions. 


[a] Actual landing necessary for 
violation.—A state statute providing 
that if a vessel, having passengers 
who have no settlement within the 
state, arrives at any port within the 
state, the master shall, before such 
passengers come on shore, give a list 
of their names and shall not land 
any such person until he ‘thas given a 
bond to secure any expenses that may 
be incurred by reason of such passen- 
gers being paupers, is not violated 
where the master of a vessel, without 


The relation of passenger and ear- 
rier ceases when the passenger is made aware of the 
arrival at the port of destination, and has had a rea- 
sonable time to get off the vessel,’* if thereafter he 
remains upon the vessel he ceases to be a passen- 
ger’® and becomes in effect a trespasser." ® 


[§ 875] C. Statutory Regulation—1. In General. 
In the United States the carriage of passengers by 
vessels has been largely regulated by Federal stat- 
utes, having as an object the protection of the lives 
of the passengers and the assurance of suitable ac- 
commodations and proper transportation,’ although 
there have also been state statutes, designed to reg- 
ulate steamboats used for the conveyance of passen- 
gers, which were not subject to regulation by con- 
gress because they were not used in navigating wa- 
ters of the United States,’* or to regulate the land- 
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ing of foreign passengers who may become a charge 


giving bond, simply transfers foreign 
passengers from his vessel to anoth- 
er vessel within a port of the state. 
Lawrence v. Small, 48 Me. 468. 


80. St. 57 & 58 Vict. c 60. 
81. See statutory provisions. 
82. Simmons v. New Bedford, ete., 


Steamboat Co., 97 Mass. 361, 93 AmD 
99; Swarthout v. New Jersey Steam- 
boat Co., 48 N. Y. 209, 8 AmR 541 
[aff 46 Barb. 222]; Caldwell v. New 
Jersey Steamboat Co., 47 N. Y. 282. 


[a] Compliance does not excuse li- 
ability for negligence.—(1) Compli- 
ance with statutory requirements as 
to the place and manner of ‘hanging 
a lifeboat, does not relieve a carrier 
from liability for injuries caused by 
its negligence in failing to so secure 
the boat that it will not fall on pas- 
sengers on the deck below. Simmons 
v. New Bedford Steamboat Co., 97 
Mass. 361, 983 AmD 99. (2) In an ac- 
tion to recover for personal injuries 
sustained by a passenger because of 
the bursting of a boiler in a steam 
ship, the fact that the United States 
statutes have in all respects been 
complied with, does not exempt de- 
fendant from liability if it was in fact 
negligent in maintaining the boiler. 
Swarthout v. New Jersey Steamboat 
Co., 48 N. Y. 209, 8 AmR 541 [aff 46 
Barb. 222]; Caldwell v. New Jersey 
Steamboat Co., 47 N. Y. 282. 


83. Carroll v. Staten Island R. Co., 
58 N. Y. 126, 17 AmR 221; Landers v. 
Staten Island R. Co., 13 AbbPrNS 361 
{rev on other grounds 53 N. Y. 450, 
14 AbbPrNS 346]. 


[a] Failure to comply negligence 
as matter of law.—The carrying of 
steam in excess of that fixed by an 
inspector’s certificate, in violation of 
a statute which forbids all navigators 
from carrying steam beyond the 
limit in the inspector’s certificate and 
fixes a liability for failure to obey, 
constitutes negligence as a matter of 
law. Landers v. Staten Island R. Co., 
13 AbbPrNS (N. Y.) 361 [rev on oth- 
er grounds 53 N. Y. 450, 14 AbbPrNS 
346]. 

{[b] liability of owner for acts of 
agents unaffected.—The Act of Febr. 
1871 (16 St. at L. 440), containing 
numerous provisions as to the con- 
struction, equipment, and manage- 
ment of steam vessels, and imposing 
liability upon the owner for violation 
of its provisions, does not limit the 
common Jaw liability of the owner for 
the negligent acts of his employees, 
and the liability of the owner under 
§ 43 of this act is not confined to 


upon the state.*® 
sengers has been extensively regulated by various 
provisions of the Merchant Shipping Act of 18948° 
and its amendments.®! 
this nature are usually not regarded as limiting the 
common law lability of the vessel owner,®? but rath- 
er as coming in aid of the common law or giving ad- 
ditional protection to passengers.®* 

[§ 876] 2. Vessels Subject to Regulations—a. 
Ownership and Place of Use. 
to be some dispute as to the extent to which vessels 
engaged in purely internal commerce within a state 
can be subjected to federal regulations,’* congress 
in some acts has undertaken to regulate all privately 
owned steam vessels navigating any waters of the 
United States which are common highways of com- 
merce or open to general or competitive naviga- 
tion.*® A regulatory act applying to any passenger 


In England the carriage of pas- 


Statutory regulations of 


Although there seems 


cases where he was personally -at 
fault. Carroll -v., Staten Island, R. 
Co; 58 N. Yo A26,017 Amide 2245 


84. See Commerce § 42. 
85. See statutory provisions. 
[a] Vessels operating on naviga- 


ble waters.—(1) The regulation con- 
tained in U. S. Rev. St. (1878) § 4465 
(U.S. Comp. St. [1901] p 3046), for- 
bidding a steamboat to carry more 
passengers than are authorized by the 
local inspectors, has been applied to 
steamboats engaged in carrying pas- 
sengers on a navigable water of the 
United States between ports of the 
same state only. The City of Salem, 
38 Fed. 762, 13 Sawy. 607, 4 LRA 125; 
The Hazel Kirke, 25 Fed. 601, 23 
Blatchf. 292; U. S.-v. Burlington, etc., 
Ferry Co., 21 Fed. 331. (2) Likewise, 
a statute regulating the number of 
life preservers to be carried has been 
applied to such a vessel. The Scow 
No. 1, 169 Fed. 717. (3) Specific wa- 
ters that are navigable see Navigable 
Waters § 17. 


{b] Application of original stat- 
ute.—(1) The act of July 7, 1838 (5 
U. S. St. at L. 304), which was the 
first legislation to provide for the 
better security of the lives of passen- 
gers on steam vessels, and to provide 
for their inspection and regulation, 
was said to apply to all steamers nav- 
igating the waters of the United 
States, whether navigating on waters 
within a state, or between states, or 
waters running from one state into 
another state, or on the coast of the 
United States between the ports of 
the same or different states. Waring 
vy. Clarke, 5 How. (U. S.) 441, 12 L. ed. 
226. (2) The provisions of the act 
were not restricted to steam vessels 
engaged in the transportation of pas- 
sengers at sea or on the great lakes. 
U. S. y.. Jackson, 26 H. Cas. No. 15,- 
458, 4 NYLegObs 450. (3) A steam- 
boat owned by the citizens of a state, 
and exclusively employed as a ferry- 
boat on navigable waters within the 
state, was bound to take out a license 
and have inspection under the act (U. 
Si vi Jackson, 26 F.. Cas: Not 15,458, 4 
NYLegObs 450. But see The Thomas 
Swan, 23 F. Cas. No. 13,931, 6 Ben. 42 
[holding that a vessel engaged in 
carrying freight between ports in dif- 
ferent states, which on one occasion 
carried a load of passengers between 
ports in the same state, was not en- 
gaged in interstate commerce in re- 
spect to the carrying of passengers, 
so as to be subject to a penalty for 
failure to comply with the provisions 
of this act requiring steam vessels’ 
carrying passengers to be inspected 
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ship carrying more than twelve passengers but de- 
fining a ship as a “vessel used in navigation,” has no 
application to a vessel which plys 
that there cannot be said to be a navigation.*® To 
be used in navigation, however, it is not absolutely 


essential that a vessel go to sea.*? 


only a portion of a canal or river, used by sea-going 
ships, it is a vessel used in navigation, even though 
the canal or river is separated from the sea by locks 
or gates.8§ As to foreign owned vessels the defining 
section of some regulatory aets provides that all pri- 
vately owned foreign vessels carrying passengers 
from any port of the United States shall be subject 
to certain enumerated provisions, with a proviso that 
when such foreign vessel belongs to a country hav- 
ing inspection laws similar to those of the United 
States and has a proper certificate of inspection from 
its own country it shall not be subject to general in- 
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in such a place 


If it plys upon 


passengers.?* 


that business.?* 


spection under our laws.*® Such a proviso operates 


and provided with life preservers]), 
(4) but it was also held that the act 
was intended to apply only to such 
steamboats as before the passage of 
the act were required to be enrolled 
and licensed for the coasting trade 
(U. S. v. The William Pope, 29 F. Cas. 
No. 16,703, 1 Newb. Adm. 256). 


86. Southport v. Morriss, [1893] 1 
(Ay ise, ge 


{a] Illustration.—A launch, used 
for pleasure purposes, upon an en- 
closed sheet of water which is only 
a half mile long, is not a vessel used 
in navigation so as to be subject to 
the provisions of the Merchant Ship- 
ping Act (1894) § 271-1-(b), which 
provides that any passenger steamer 
which carries more than twelve pas- 
sengers may not ply or proceed to sea 
or on any voyage or excursion with 
any passengers on board, unless it 
thas received a certificate from the 
board of trade, since section 267 de- 
fines a passenger steamer as a “‘steam- 
ship” and section 742 defines a ship 
as a vessel used in ‘navigation.’ 
Southport. v. Morriss, [1893] 1 Q. B. 
359. 


pee Weeks v. Ross, [1913] 2 K. B. 
9. 


88. Weeks y. Ross, supra. 


[a] Carriage to and from same 
place.—A steamer carrying passen- 
gers, which sails from and returns to 
the same place in the United King- 
dom, is a “passenger steamer carry- 
ing passengers to, from, or between 
any place in the United Kingdom,” 
within the meaning of the Merchant 
Shipping Act (1894) § 267. Yeudail 
Vv. Lynn; [1922] S. Cc. 32. 


89. See statutory provisions. 


[a] Unenumerated sections.—(1) 
Although Rev. St. (1878) § 4405 (US 
CA tit 46 § 375), which gives to the 
duly enacted rules and regulations of 
the board of supervising inspectors 
the force and effect of law, is not 
specifically mentioned in the amenda- 
tory act making certain enumerated 
sections applicable to foreign vessels, 
the provisions of such section, never- 
theless, have application to foreign 
steam vessels as regards rules made 
by the inspectors to carry out the pro- 
visions of sections that ‘have been 
specifically made applicable to foreign 
vessels. Deslions y. La Compagnie 
Generale Transatlantique, 210 U. S. 
95, 28 SCt 664, 52 L. ed. 973. (2) Or- 
dinarily, however, unenumerated sec- 
tions have no application to foreign 


vessels. ‘ Canadian Pac. R. Co.,’s, Pet., 
278 Fed. 180. 

90; Canadian Pac. Ri Cos,. bet; 
supra. 

91. Canadian (Pac. R. Co.'s} Pet., 
supra. 


{a] Illustration.—Under Rev. St. 
§ 4400, which subjects foreign vessels 
carrying passengers from any part 
in the United States to certain provi- 
sions of Rev. St. tit 52, provided that 
when such vessels belong to countries 
having inspection laws approximating 
those of the United States they shall 
be inspected only to see if. their 
equipment is as stated in the certifi- 
cate of inspection from their own 
country, a Canadian steamship with 
an unexpired certificate of inspection 
from its own country is not subject 
to the provisions of Rev. St. § 4488, 
which as amended Act of March 4, 
1915 § 14, professes to apply to all 
foreign vessels leaving ports of the 
United States. Canadian Pac. R. 
Co.’s, Pet., 278 Fed. 180. 


Foreign vessels as subject to reg- 
ulations governing the carriage of 
emigrant and steerage passengers see 
infra § 882. 


92. See statutory provisions, 


[a] Ferryboats and tugs.—(1) 
The amendatory act of Aug. 30, 1852 
(10 St. at L. 61) expressly excepted 
steamers used as ferryboats and tugs 
from the operation of the act of 1838. 
See Elizabethport, ete., Ferry Co. v. 
U..S., 8 EF. Cas. No. 4,362, 5 Blatchtf: 
198. (2). Under this amendment, it 
was held that a steamboat built for 
a ferry and put to daily use as such 
was within the exception, even though 
on a particular day it was employed 
to carry passengers three miles dis- 
tant to a state fair, and was not lia- 
ble to the penalties of the act for not 
being provided with the safety appli- 
ances therein required of steamboats 
carrying passengers. U.S. v. The Ot- 
tawa, 27 F. Cas. No. 15,976; Newb. 
Adm, 536. But see U. S. v. The Echo, 
25 F. Cas. No. 15,021, 4 Blatchf. 446, 
20 HowPr (N. Y.) 517 (holding that 
a vessel usually employed as a tug- 
boat which on a single occasion un- 
dertook to transport one hundred pas- 
sengers for a distance of twelve miles 
thereby became subject to the provi- 
sions of the act and stating “The ex- 
ception does not appiy to steamers 
usually engaged in ferrying or tow- 
ing, but to steamers while thus en- 
gaged, or while engaged in the busi- 
ness. If they leave that business and 
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to limit the applicability of other sections of the 
act,®° so that if a subsequent seetion of the act re- 
lating to life saving appliances is amended to apply 
to foreign vessels, it will have no application to such 
foreign vessels as are excepted from the entire act 
by the proviso of the defining section.°* 


[§ 877] b. Type of Use. An express exception is 
sometimes made in favor of ferryboats and tug 
and many regulatory statutes profess by their terms 
to apply only to vessels engaged in the carriage of 
Statutes of this type have been held 
to apply to a vessel which actually carries passengers, 
for hire, although it does not regularly engage in 


ee 


Certain gratuitous carriages of per- 


sons, other than the officers or crew of a vessel, for 
noncommercial purposes, have been held not to bring 
a vessel within the scope of acts regulating the car- 


engage in transporting passengers, 
even for a single trip, they are, while 
thus engaged, out of the exception’’). 
(3) A steamboat, licensed by state au- 
thorities as a ferryboat, to run across 
the Missouri river, between towns on 
each of its banks, both within one 
state, but which frequently made 
voyages beyond her ferry limits to 
distant towns, was not within the ex- 
ception of the act. The Bright Star, 
4 F. Cas. No. 1,880, Woolw. 266. (4) 
Whether a boat being used to main- 
tain a ferry is to be exempt from lia- 
bility for carrying more passengers 
than are allowed by its certificate by 
virtue of the express exception as to 
ferryboats in Rev. St. § 4464 (USCA 
tit 46 § 451) depends upon’the char- 
acter of the inspection applied for by 
the owner, and the certificate granted 
upon such application. If the owner 
of a boat, being used as a ferry, ap- 
plies to have his vessel inspected and 
approved as a general passenger boat 
under the provisions of Rev. St. § 
4464, rather than under the provisions 
of Rev. St. § 4426 (USCA tit 46 § 404) 
which provides a special inspection 
for ferryboats, the boat will be re- 
garded as a general passenger boat 
and the limitation of the number of 
passengers, fixed in the certificate, 
must be observed. The Hazel Kirke, 
zo) Hed. 601, 238) -Blateht. 2925 NG aes 
ferryboat, which turns aside from its 
proper business to carry passengers 
on excursions, has been ‘held to be- 
come a passenger boat and subject to 
punishment for carrying more pas- 
sengers than are allowed by its cer- 
tificate (U. S. v. Burlington, etc., Fer- 
ry Co., 21 Fed. 331); (6) but there is 
also. authority to the contrary 
(Schwerin y. North Pac. R. Co., 36 
Fed. 710). 


93. See statutory provisions. 


[a] Negro slaves whose passage is 
paid by their owner have been regard- 
ed as passengers. U.S. v. The Thom- 
as Swan, 28 F. Cas. No. 16,480. See 
also England v. Gripon, 15 La. Ann. 
304 (where recovery was allowed for 
the value of a slave lost by falling 
overboard because of the failure of 
the vessel to be provided with a yawl 
as required by section 4 of this act). 


94. The Scow No. 1, 169 Fed. 717; 
The Jacob G. Neafie, 13 F. Cas. No. 
7,156, 8 Ben. 251; U.S. v. The Thomas 
Swan, 28 F. Cas. No. 16,480; Yeudall 
v. Sweeney, [1922] S. C. 32. 


Application of inspection statute to 
vessel carrying passengers on single 
occasion see infra § 886. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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riage of passengers.°® However, the transportation 
of persons who pay only the actual expenses ineurred 
may be regarded as a carriage of passengers,?® and 
the conclusion that a person, other than a regular 
member of the crew, is not a passenger, is not ren- 
dered necessary by the fact that he signs a paper 
which purports to make him a member of the crew 
at a set price but which he does not receive and for 
which he renders no services.?* 


[§ 878] 3. Particular Matters of Regulation—a. 
Sale of Tickets. In England and in some of the 
states there are statutes regulating the sale of steam- 
ship tickets designed to protect uneducated or for- 
eign persons, such as steerage or emigrant passen- 
gers.°§ 


[§ 879] b. Copies of Synopsis of Laws. Under a 
law requiring the secretary of the treasury to pre- 
pare a synopsis of the laws relating to the carriage 
of passengers and requiring the owners of vessels 
to keep two copies of the synopsis posted in conspic- 
uous places on the vessel, it is no defense that one 
copy had been posted,®® or that the surveyor of the 
port where the vessel was registered had been unable 
to furnish the owner two copies. 


[§ 880] c. Crew.2 Where a statute requires a 
passenger steamer to have on board and in its serv- 
ice such complement of licensed officers and crew as 
may be entered by the local inspectors in the certifi- 
cate of inspection, the sufficiency of the crew depends 
upon the terms and construction of the imspection 
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certificate? A statute requiring a full crew, and 
sufficient at all times to manage the vessel, is vio- 
lated where the crew taken on board is of such a 
race that they cannot understand orders that are 
given them because of lack of knowledge of the lan- 
guage in which they are given.* 

[§ 881] d. Number of Passengers.®> In some acts 
it is provided that the number of passengers of each 
class which can be safely carried with prudence and 
safety by passenger vessels, other than ferryboats, 
is to be stated in the certificate of inspection, and 
penalties are fixed for taking on board a greater 
number of passengers than are thus allowed. Under 
such a statute, a penalty will not be inflicted for car- 
rying an unlawful number of passengers where the 
excess of passengers over the number permitted by 
the certificate is composed of persons who have 
forced their way upon the vessel against the wishes 
of the owners or officers of the vessel.? 


Excursion permits. Where a passenger steamer is 
to engage in excursions, some statutes allow the in- 
spectors to iSsue to such steamer a special written 
permit stating the additional number of passengers 
that may be carried, and also to limit the route and 
distance of the exeursion.* In such a case an oral 
permission to carry additional passengers is insuffi- 
cient as the statute requires the permit to be in 
writing.® <A statute of this type does not require 
a special excursion permit, where a passenger steam- 
er does not carry or purpose to carry a number of 
passengers in excess of those allowed by its regular 


95. See cases infra this note. Vv. Doherty, [19291 S.C 57. ] 3& In re Meyer, 74 Fed. 881. 
[a] Carriage of passengers.—(1) Who are passengers see supra §§ 4. In re Pacific SS. Co., 130 Fed. 
The mere taking of wife and neigh- | 872-874. 16; 64° CCA 41:0;-69) iR Ai. 


bors upon the trial trip of a tug that 
has been newly repaired is not a car- 
rying of passengers so as to make 


96. 
[a] 


The Scow No. 1, 169 Fed. 717. By 
Ellustration.—A freight scow, 


Number of steerage and emi- 
grant passengers see infra § 882. 


the tug a passenger boat subject to 
the regulations and penalties of Rev. 
Ss. CSS) Ene ee oO aI 5s silies Sie 
Guess, 48 Fed, 587. (2) A canal 
boat laden with coal for transporta- 
tion, having on board the wife and 
children of the captain, is not ‘“‘a barge 
carrying passengers,’ within the 
meaning of Rev. St. (1878) § 4492 
(USCA tit 46 § 490), which requires 
such a barge, while in the tow ot a 


steamer, to be provided ‘‘with fire- 
buckets, axes, life-preservers, and 
yawls.” Eastern Transp. Line _ v. 
Cooper, 99 U.S. 78, 25° a ed. 382: 


(3) <A coal laden steamer discharg- 
ing some of her cargo to take on 
board, en route, machinery of a fac- 
tory, which gratuitously gives pas- 
sage to their homes, to the men who 
were engaged in dismantling and put- 
ting the machinery on board, does not 
thereby become a passenger steamer 
subject to the provisions and penal- 
ties of Newfoundl. Consol. St. ¢ 115, 
which requires the owner of every 
steamer carrying passengers to cause 
the steamer to be surveyed twice a 
year. Byrne v. Regulus SS. Co., 9 
Newfoundl. 413. (4) Although the 
Merchant Shipping Act (1894) de- 
fines “passenger” as including any 
person carried on a ship, other than 
the master and crew, and the owner, 
nis family and servants, and every 
ship carrying more than twelve pas- 
sengers is required to have a certifi- 
cate, a boat which on one instance 
carries more than twelve persons 
gratuitously on a pleasure excursion 
is not necessarily to be regarded as 
a passenger steamer which is re- 
quired to have a certificate. Young 
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which under charter with a Sunday 
school, carries a picnic party for a 
sum equal only to the actual expens- 
es incurred, has been held to engage 
in the'carriage of passengers for the 
purposes of a statute requiring ves- 
sels carrying passengers to. be 
equipped with a certain number of 
life preservers. The Scow No. 1, 
169 Fed. 717. 


See Saved ONES LO Smee 800» 
98. See statutory provisions. 


[a] Agents of steamship com- 
panies.—A person authorized to sell 
steamship tickets for various foreign 
steamship companies, but who is not 
employed by the companies and re- 
ceives no compensation from them, 
and pays his own expenses, is not an 
agent of a steamship company so as 
to come within the exception of St. 
(1920) §§ 20198-20200, requiring all 
persons other than railroad or steam- 
ship companies to procure a license 
before engaging in the business of 
selling steamship tickets. Com. v. 
Disanto, 285 Pa. 1, 131 A 489. 


[b] “Passage broker.”’—Morris v. 
Howden, [1897] 1 Q. B. .378; Ryan 
v. Oceanic Steam Nav. Co., [1914] 3 


eats ai oul 

Power of states to impose license 
tax on brokers see Commerce § 148. 

99. The Lewellen, 15 F. Cas. No. 
8,307, 4 Biss. 156. 

1. The Lewellen, supra. 


2. Contractual duty to provide ves- 
sel with sufficient crew see infra § 
916. 


Overcrowding vessel as breach of 
contract of carriage see infra § 920. 


6. See statutory provisions. 


[a] Power of congress to limit 
number of passengers.—A regulation 
limiting the number of passengers 
that vessels plying on navigable wa- 
ters may carry is one that congress 
may validly make, as such legislation 
is calculated to insure convenient and 
safe navigation for the protection of 
the interstate or foreign commerce 
that may be pursued on such waters. 
The Hazel Kirke, 25 Fed. 601, 607, 23 
Blateht.292. 


Carriage by ferryboats of more pas- 
sengers than are allowed see Supra § 
877 note 92. 


7. The Seneca, 234 Bed. 312, 148 
CCA 214; The Melville, 213 Fed. 620, 
130 CCA 212; The Charles Nelson, 149 
Fed. 846; The Geneva, 26 Fed. 647. 


8. See statutory provisions. 

[a] Object of statute —‘“‘The ob- 
ject of the statute is twofold—first, 
to prevent overcrowding the steamer; 
second, to prevent a hazardous excur- 
sion in dangerous waters.” The Pope 
Catlin, 31 Fed. 408, 409. 


[b] Time limit.—An _ excursion 
permit, given by the proper inspec- 
tors, for an additional number of pas- 
sengers for a period of twenty days, 
is not so clearly void on its face as 
to exclude the additional number from 
the lawful count. The Harlem, 27 
Fed. 236. 4 

9. Pollock v. The Laura, 5 Fed. 133 
Path il4 We Sats oS Cu ssl 200 ed, 
147]. 
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certificate, and the route selected is within the one 
that the steamer is already permitted to navigate.’° 
It has also been held that a boat usually engaged as 
a ferry, but which frequently forsakes its ferry route 
and undertakes employment as an excursion boat, 
need not obtain a special excursion permit;*? and 
that if it does obtain such a permit, it cannot be pen- 
alized for carrying more passengers than the num- 


ber specified.+? 


[§ 882] e. Carriage of Emigrant or Steerage Pas- 
sengers. Congress, at various times, has passed spe- 
cial statutes designed to regulate the carriage of emi- 
grant or steerage passengers,t® and prescribing, 
among other things, the number of passengers to be 


10. The Pope Catlin, 31 Fed. 408. 


11. Schwerin v. North Pac. R. Co., 
86°Fed. 710, 13 Sawy. 507. 


12. Schwerin vy. North Pac. R. Co., 
supra. But see cases supra § 877 
‘note 92. 

13. See statutory provisions. 

14. See cases infra this note. 

[a] Duty of master to ascertain 
mumber of passengers.—U. 5 ve 


Thomson, 12 Fed. 245, 8 Sawy. 122. 


{b] Persons counted in estimating 
number.—(1) Under the act of 
March 2, 1819 (3 St. 488), which de- 
clared that if a master should take 
on board the vessel, at any foreign 
port, or should bring into the United 
States, a greater number of passen- 
gers than two for every five tons of 
the vessel, the master or owner should 
forfeit a certain sum for each excess 
passenger carried, and, if twenty or 
more excess passengers were carried 
the vessel was to be forfeited, chil- 
dren and persons not paying their 
passage were counted in estimating 
the number of passengers on a vessel. 
U. S. v. The Louisa Barbara, 26 F. 
Cas. eNOn Ud\6ee. —Gllp. soa. aC) bn 
the act of Aug. 2, 1882 § 1, it is pro- 
vided that, in computing the number 
of passengers brought or carried in 
any vessel, children under the age of 
one year are not to be included, but 
this does not prevent such children 
from being counted as passengers for 
the purpose of the act of Aug. 3, 1882, 
which imposes upon the owners of 
vessels bringing passengers from for- 
eign ports a duty.-of fifty cents for 
every such passenger not a citizen 
of this country. Edye v. Robertson, 
18 Fed. 135, 21 Blatchf. 460 [aff 112 
U. S. 580, 5 SCt 247, 28 L. ed.: 798]. 


{[c] Number determined by ton- 
nage.—In estimating the tonnage, un- 
der the act of March 2, 1819, allowing 
only two passengers for every five 
tons, the measurement of the cus- 
tom house in the port of the United 
States at which the vessel arrived 
was to be taken. U.S. v. The Louisa 
PDE ES 26 F. Cas. No. 15,632, Gilp. 


{d] Number determined by space 
appropriated to use of passengers.— 
(1) The Passenger Act of 1847 (9 
St. 127) provided that if the master 
should take on board at a foreign port, 
a greater number of passengers, in 
proportion to the space appropriated 
for their use, than was allowed, with 
intent to bring such passengers to 
United States, and should leave the 
foreign port with the same, and bring 
the Same, or any number thereof, 
within the jurisdiction of the United 
States, the master should be subject- 
ed to certain punishments and if the 
excess passengers were over twenty 
the vessel should be forfeited. U.S. 
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regulations are 


charter.1* 


f 
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carried,!* the food or provisions to be furnished,*? 
and accommodations to be provided.'® 


When such 
applicable, the responsibilities and 


duties thus imposed cannot be evaded by contract of 
Although the general terms of such an 
act are broad enough for all. its provisions to be 
applicable to steam vessels engaged in the carriage 
of steerage passengers, only certain provisions of the 


notice specified have been held to apply to such ves- 


ated to the use 


v. The Anna, 24 F. Cas. No. 14,458, 
Taney 549. (2) This act was vio- 
lated if an excess number of passen- 
gers were taken on board and some 
brought into the United States even 
though the number actually landed 
here was not in excess because of the 
death of many during the voyage. 
U. Si-v..The Anna, supra. (3) There 
was also a violation although an ex- 
cess number was not taken on board 
at the foreign port if the number be- 
came excessive during the voyage due 
to a decrease in the amount of space 
appropriated to passengers. U. S. v. 
The Anna, supra. (4) The number 
of passengers which could be carried 
was one for every fourteen clear 
superficial feet, on the lower deck or 
platform, not occupied by stores or 
other goods not the personal luggage 
of the passengers. U.S. v. The Anna, 
supra. (5) ‘Personal luggage” such 
as could be placed in the space allot- 
ted to passengers included only wear- 
ing apparel, bed and bedding, required 
for the comfort and convenience of 
the passengers, and not furniture, 
stores or other articles not necessary 
for the convenience of the passengers. 

S. v. The Anna, supra. (6) A 
space was not “appropriated” to the 
use of passengers within the meaning 
of the act of March 3, 1855 (10 St. 
715) unless it was given to their ex- 
clusive use, and a dining salon in 
which passengers were allowed to 
come and go during the day, but to 
Which no number of them were al- 
lotted or assigned, and in which they 
neither ate nor slept, was not a space 
that could be counted in determining 
the number of passengers the vessel 
could lawfully carry. U.S. v. Nichol- 
son, 12 Fed. 522, 8 Sawy. 162. (7) It 
was no defense that articles placed 
in space it.was necessary to have ap- 
propriated to the use of passengers 
were placed there with the consent 
of the passengers. U.S. v. The Anna, 
24 F.. Cas. No. 14,458, Taney 549 [aff 
24 F. Cas. No. 14,457]. (8) A meas- 
urement of the vessel, and a state- 
ment placed on the files of the cus- 
tom house, specifying the number of 
passengers she could carry, was not 
conclusive upon the government as 
evidence of the capacity of the ves- 


sel. U.S. v. The Anna, supra. 
15. See cases infra this note. 
[a] Bad or improper food equal to 


short allowance.—Furnishing bad or 
improper food to passengers, or food 
unfit to eat, is equivalent to putting 
them on short allowance within the 
meaning of the statute, and the car- 
rier is subjected to’ the penalty pre- 
scribed if he furnishes such food. 
ene European, 120 Fed. 776, 57 CCA 


[b] _Master’s liability for neglect 
as to food.—Where it is not an acci- 
dent but the neglect of the master 


For later cases, developments and changes in the law see Annotations, 


sels, where one section of the act specifically declares 
that steam vessels shall be subject to the provisions 
of the act relating to the space in vessels appropri- 


of passengers.1S Such regulations 


may be made applicable to any vessel which takes on’ 


that compels him to put the pas- 
sengers on a shorter allowance than 
that allowed by Passenger Act § 4, 
the master is liable for the penalty 
therein prescribed. The Prinz Georg, 
23 Fed. 906. 


[c] Persons entitled to prescribed 
food and provisions.—Persons shipped 
as employees or seamen from a United 
States port to a foreign port, who 
are to receive, as a part of their com- 
pensation, a passage home, become, 
upon the completion of their voyage 
and payment of their fare by their 
employers, passengers on the ship 
which is to carry them home, and 
entitled to the food and provisions re- 
quired of vessels and their masters 
by the act of 1882 § 4 (USCA tit 46 


§ 154). The Huropean, 120 Fed. 776, 
57 CCA 140. 
{d] Presumption as to compliance. 


—In the absence of evidence as to 
the value of food furnished to emi- 
grant passengers, it will be pre- 
sumed that the master knew of the 
U. S. Passenger Act (1882) § 4 (22 
St. at L. 186) on the subject of food 
and provisions, and complied with it. 
The Prinz Georg, 23 Fed. 906. 


16. See cases infra this note. 


[a] Tables and seats.—U. S. Pas- 
senger Act (1882) § 4 which simply 
provides ‘tables and seats shall be 
provided for the use of passengers at 
regular meals” means that tables and 
Seats, reasonably adequate for the 
passengers carried, shall be provided 
for use at proper times. U. S. vy. 
Lavarrello, 149 Fed. 297. 


Accommodations to which steerage 
passengers are entitled apart from 
statute see infra §§ 922-926. 


17. The Prinz Georg, 23 Fed. 906. 


18. The Strathairly, 124 U.S. 558, 
8 SCt 609, 31 L. ed. 580; The Passen- 
ger Act of March 3, 1855, 18-F. Cas. 
No. 10,791. 


[a] Number of passengers for 
steam vessels determined only by ton- 
hage.—Under the Passenger Act of 
March 3, 1855 (10 St. 715), the num- 
ber of steerage passengers which a 
steamer was entitled to transport was 
estimated exclusively by the amount 
of space appropriated to passengers, 
since by § 10 of the act only provi- 
sions relating to the space in vessels 
appropriated to the use of passengers 
were made applicable to steamers 
carrying steerage passengers, and 
therefore, the other provisions limit- 
ing. the passengers to one for every 
two tons of the vessel did not apply. 
The Passenger Act of March 3, 1855 
18 F. Cas. No. 10,791. 


{[b] Passenger lists.—Rev. St- 
(1878) § 4266, requiring the master 
of vessels carrying steerage passen- 
gers to deliver to the port collector 
a passenger list, had no application to 


same title and section number, : 


q 
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steerage passengers in a foreign port for transpor- 
tation to any port in the United States;!® but an 
exception where the port of loading is in foreign 
territory contiguous to the United States extends to 
any port within such territory and is not limited to 
ports along the waters separating that territory from 
the United States.?° 


[§ 883] f. Physicians and Surgeons.2! A feder- 
al statute, found in an act regulating the carriage of 
emigrant or steerage passengers, and requiring that 
ships carrying more than fifty steerage passengers 
carry a duly qualified and competent surgeon or med- 
ical practitioner, permits his services to be required 
only by steerage or emigrant passengers,?? and not 
by cabin passengers or members of the crew.23 


[§ 884] g. Dangerous Articles. Statutory regu- 
lations often prohibit. or control the earriage of dan- 
gerous articles, such as explosives and highly inflam- 
mable substances, upon passenger vessels.24 A reg- 
ulation permitting the carriage of such gasoline as 
is used by automobiles as a source of motive power, 
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provided any fire in the vehicle is extinguished before 
it enters the vessel and is not relighted until after it 
has left the same, is violated, if an ordinary auto- 
mobile propelled by gas is run on and off the vessel 
under its own motive power.?° A statutory excep- 
tion permitting the carriage of petroleum, of a cer- 
tain class, where there is no other practicable mode 
of transportation, does not apply, where there is 
an all-rail route over which the oil may be carried 
with any profit;?° but if the rate of freight by rail 
is so high as to prevent any profit upon the sale of 
the oil, or to destroy the trade between the points 
in question, it is not a practicable mode of transpor- 
tation between those points.?* 


[§ 885] h. Equipment. Regulatory acts quite 
often contain provisions as to the life-saving appli- 
ances and other equipment to be carried and main- 
tained by passenger vessels, and grant to some group 
of officials the power to make rules with reference to 
the matters provided for.?® If the rules of such of- 
ficials are declared to have, when properly promul- 


steam vessels because by § 4264, as 
amended, only those sections relating 
to the space in vessels appropriated 
to the use of passengers were ex- 
tended and made applicable to- all 
spaces appropriated to the use of 
steerage passengers in steam vessels, 
and the provision as to passenger lists 
was not one relating to the space in 
vessels appropriated to the use of 
passengers. The Strathairly, 124 U. 
S. 558, 8 SCt 609; 31 L. ed. 580. 


[ec] Berths.—Rev. St. (1878) § 
4255, fixing the mode and manner of 
constructing berths for steerage pas- 
sengers is applicable to vessels pro- 
pelled in whole or in part by steam 
as a regulation relating to the space 
in vessels appropriated to the use of 
passengers within the meaning of § 
4264, as amended by the act of Feb. 
27, 1877 (19 St. 240, 250) which sub- 
jected steam vessels to the sections 
of the act relating to the space in ves- 
sels appropriated to the use of pas- 
sengers. The Strathairly, 124 U.S. 
55S, 8 SCt 609, 31° LL. ed. 580 Loverr 
The Devonshire, 13 Fed. 39, 8 Sawy. 


209; U. S. v. The Manhattan, 26 F. 
Cassy) No: 15,715, (aff 16°F. Cas: No. 
9,020, 2 Ben. 88)]. 

NOst UeiS. Vv. wavarrello, 149 Fed. 
297; The European, 120 Fed. 776, 57 
CCA 140. 

[a] Tllustrations.—(1) A foreign 


vessel bringing passengers from a 
foreign port to the United States may 
be held responsible for the damages 
fixed by the Passenger Act (1882) § 
4 for failure to furnish the prescribed 
food and provisions to steerage pas- 
sengers being carried from foreign 
ports to the United States. The 
European, 120 Fed. 776, 57 CCA 140. 
(2) It is within the power of con- 
gress to make it an offense for the 
master of a foreign ship to omit to 
provide tables and seats at regular 
meals for immigrants or passengers, 
other than cabin passengers, bound 
to the United States and actually 
brought to the port of landing. U.S: 
v. Lavarrello, 149 Fed. 297. 


U. S. v. The Danube, 55 Fed. 


20. 
993. 

[a] Contiguous territory.—The 
word “territory” as used in the act 


rvof Aug. 2, 1882, ¢ 374 § 1 is not lim- 
ited to the line of high water mark 
along the shores of navigable rivers 
or bays or straits separating differ- 
ent countries, but the territory of a 
country extends to its boundaries, 


and thus Vancouver’s Island, B. C., 
is territory contiguous to the United 
States, and the transportation of pas- 
sengers therefrom to Astoria, Or., is 
within the exception. U. Vv.) jhe 
Danube, 55 Fed. 993. 


21. Ibiability of vessel owner for 
acts of physicians and surgeons re- 
quired by statute see infra § 948. 


22. Geistlinger v. International 
Mercantile Marine Co., 295 Fed. 176. 


23. Geistlinger v. International 
Mercantile Marine Co., supra. See 
also The Great Northern, 251 Fed. 
826, 163 CCA 660 (suggesting that 
the statutory requirement as to’ physi- 
cians is probably so limited). 


Duty to furnish medical care in abh- 
sence of statute see infra § 926. 


24. See statutory provisions. 


fa] Illuminating gas, compressed 
into steel cylinders of insufficient 
strength’ to hold it, although liable 
to explode’ by its tendency to expand 
when heated, is not within U. S. Rev. 
St. (1878) § 4472, as the danger lies 
not in the gas itself, but in the weak- 
ness cf the vessel containing it. 
Egan v. New Jersey Steamboat Co., 
86 Hun 542, 33 NYS 791 [aff 154 N. Y. 
777, 49 NE 1096]; Russell v. New Jer- 
sey Steamboat Co., 10 Misc. 593, 32 
NYS 824. 


{[b] Persons liable.-—Under the act 
of Aug. 30, 1852 (10 St. 61) which re- 
quired gunpowder and other ignitible 
articles to be packed in a particular 
manner, and provided a punishment 
for any one who should pack for 
shipment any such articles or should 
ship the same, in violation of the act, 
a person who did not pack gunpowder 
but conveyed it to a wharf for ship- 
ment could not be held liable unless 
the powder was actually shipped. U. 
S. v. Chenoweth, 25 F. Cas. No. 14,792, 
6 Mclean 139. : 


[ec] Retroactive.—A passenger 
steamer carrying petroleum in April 
1874 was not subject to seizure under 
Rev. St. § 4499, which did not go into 
effect until June 22, 1874. The James 
D. Parker, 13 F. Cas./No. 7,193. 


25. The Texas, 134 Fed. 909. 


[a] Illustration.—Rev. St. (1878) 
§ 4472, which, as amended by the act 
of Web. 20, 1901 (31 St. 799) allows 
the transportation of gasoline used by 
automobiles as a source of motive 
power, provided that any fire in the 
vehicie is extinguished before it en- 


ters the vessel and is not relighted un- 
til after it has left the same, is vio- 
lated by the carrying on a steamboat 
of an automobile whose motive power 
is generated by passing an electric 
spark through a compressed mix- 
ture of gasoline and air in the cy- 
linder, and which is run on and off 
the vessel under its own power. The 
Texas, 134 Fed. 909. 


26. U.S. v. Thornburg, 6 Fed. 41 
[aff 7 Fed. 190]. 


[a] Other mode for part of route. 
—Petroleum of the required test can- 
not be carried on a passenger steam- 
er to a point of transhipment, when 
it is practicable to transport such 
petroleum by rail for about the same 
rate, although there was no rail route 
from the point of transhipment to 


the point of consignment. The Ben- 
ton, Si, Hed302: 
[bp] “Practicable.’’—The word 


“practicable” as used in the act means 
commercially practicable, as distin- 
guished from physically or mechan- 
ically practicable. The Benton, 51 
Fed. 302. 


27. U. S. v. Thornburg, 6 Fed. 41 
{aff 7 Fed. 190]. 


28. See statutory provisions. 


[a] Application of federal provi- 
sions to interstate vessels.—(1) Only 
vessels engaged in foreign or inter- 
state commerce can be subjected to 
federal statutory provisions requir- 
ing passenger boats to carry lifeboats 
and other safety appliances for the 


protection of passengers. The Thom- 
as Swan, 23 F. Cas. No. 13,931, 6 
Ben. 42. (2) A vessel which car- 


ries passengers between ports in the 
same state, although on navigable wa- 
ters, is not engaged in interstate 
commerce as regards the carriage of 
passengers, and cannot be subjected 
to a penalty for failure to comply 
with the provisions of a statute re- 
quiring steam vessels carrying pas- 
sengers to be inspected and provided 
with life preservers. The Thomas 
Swan, supra. 


[b] Rule as to life belts.—A rule 
made by the English Board of Trade, 
pursuant to the authority given it by 
Merchant Shipping Act (1894) § 427, 
which requires certain vessels to car- 
ry enough life belts ‘so that there 
may be one for each person on board 
the ship,’ requires that there be a 
life belt for every person on board ir- 
respective of whether they are mem- 


Doe Tl oseead | 
gated and approved, the force and effect of law, and 
these rules are complied with, there can be no vio- 
lation of the statutory regulations relating to the 
same matter;2® while a violation of such rules may 
constitute a fraud upon the government and be pun- 
ishable as such.*® Although a statute may place the 


primary duty as to the selection and maintenance of 


the prescribed life preservers, and other safety ap- 
plances, upon the owner of the vessel, it is, never- 
theless, the duty of the master to uSe ordinary ob- 
servation and inquiry; and if he thereby acquires 
notice of some defect in the vessel’s appliances, it 
is his duty to take some steps towards remedying the 
situation.*! A statute requiring that a certain type 
of life preservers be furnished is as much violated 
by a furnishing of improper life preservers as by a 
failure to furnish any at all.®? 

Radio and wireless. A statute, making it an of- 
fense for a master or other person in charge of an 
ocean going steamer carrying passengers to leave, 
or attempt to leave, any port of the United States 
on a voyage of over a certain distance without being 
equipped with prescribed wireless apparatus, may 
be violated by the making of such a trip by a steamer 
which carries besides its regular crew only persons 
who have signed a paper which purports to make 
them members of the crew at a specified sum per 
month but which they do not receive and for which 
they render no services, even though they pay no 
fare beyond a certain sum which they give to a ship 
officer to enable him to furnish them with extra food 
and provisions which they desire to have on the voy- 
age.°° 

[§ 886] i. Inspection. Statutes imposing a pen- 
alty for navigating a vessel without having it in- 
spected are strictly construed;** and if the object 
and scope of an inspection act is to provide for the 
better security of the lives of passengers, it will re- 
peal, as inconsistent, a provision in an earlier act 
which imposes a penalty upon merchandise vessels 
that navigate without inspection, and which pro- 
vision is omitted from the latter act.?> An inspee- 
tion statute applicable by its terms only to passenger 
steamers apphes to vessels which at any particular 
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time carry passengers for hire as well as those whose 
regular business is to carry passengers.*® A stat- 
ute, prescribing that the inspectors shall, at least 
onee in every year upon application in writing of 
the master or owner, carefully inspect the hull, ae- 
commodations, and equipment of every passenger 
steamer, is construed not to leave it optional with 
the shipowner whether or not he shall have his ves- 
sel inspected;?7 but rather it is regarded as creat- 
ing a duty on the part of the shipowner to make a 
written application for an inspection at least once 
in every year.®’ Under a statute providing for the 
inspection of the boiler in every steam vessel before 
the same is used, it is as much the duty of the owner 
of a passenger ship to cause an inspection of a boiler 
that has been repaired in a substantial part, as it is 
to cause the inspection of a new boiler before using 
the same.?® After a vessel has passed inspection on 
the basis of its equipment being in the condition re- 
quired by statute, it is the duty of the vessel to see 
that the equipment is maintained in the condition re- 
quired.*° 

[§ 887] j. Steam Pressure. Under a statute mak- 
ing it the duty of the master to see that the safety 
valve on the boiler is raised when the vessel comes 
to a stop, so as to relieve the steam pressure, the mas- 
ter cannot leave it to the discretion of the engineer 
whether or not the safety valve will be opened at 
stops;#+ and the statute is violated if the valve is 
not raised even though other means, such as opening 
the furnace door, are sought to be used to reduce the 
pressure. *? 

[§ 888] 4. Penalties, Forfeitures, and Liabilities 
for Violation—a. In General—(1) Personal Imposi- 
tions. In some regulatory acts, special penalties are 
provided for the violation of particular provisions, 
while there is also a general section providing for 
the payment of a certain sum in case any vessel is 
navigated without complying with any of the terms 
of the act.*® Under such an act it has been held that. 
the fact that the provision violated is one for which 
a special penalty is provided does not prevent the 
imposition of the general penalty,+* although there 
is also authority to the contrary.45 The fact that 


bers of the crew or passengers. Gen- 
ochio v. Steward, 11 Aspin. 226, 

29: Deslions v., la Compagnie 
Generale Transatlantique, 210 Ss. 


95, 28 SCt 664, 52 L. ed. 973. 


[a] Illustration.—Under the fed- 
eral statutes, rules passed by the 
board of inspectors, as to the number 
and kind of lifeboats, life preservers, 
and like apparatus, have, when ap- 
proved by the secretary of commerce, 
the force and effect of laws; and if 
they are complied with, there can be 
no violation of the statutory regula- 
tions relative to such. equipment, 
Deslions v. La Compagnie Generale 
Transatlantique, 210 U.-S. 95, 28 SCt 
664, 52 L. ed. 973. 

30. U.S. v. Stone, 135 Fed. 392. 


[a] Concealment of iron in life 
preserver cork.—A manufacturer of 
life preservers, who, in order to have 
his product pass inspection and com- 
ply with inspector’s rules which re- 
quire that every life preserver con- 
tain at least six pounds of good cork, 
conceals in the cork blocks, which 
it uses, a sufficient amount of iron to 


have them come to the required 
weight, thereby commits a fraud upon 
the United States which is punishable 
as such. U.S. v. Stone, 135 Fed. 392. 


sl. U.S. v. Van Schaick, 134 Fed. 
592, 159 Fed. 847. 

32. U.S. v. Van Schaick, supra. 

33. U.S. v. Jones, 195 Fed. 860. 


Failure to use radio apparatus to 
get weather information of approach- 
ae storm as negligence see infra § 

ou, 

34. The Sun, 23 B. Cas No. 13,612; 
1 Biss. 373. 


35. The Sun, supra. 


36. The Jacob G. Neafie, 13 F. Cas. 
No. 7,156, 8 Ben, 251. 


[a] Reason.—‘“‘The intention of 
the Act is to compel every steam ves- 
sel, before engaging in the service of 
carrying passengers, to be inspected, 
with a view of ascertaining whether 
she may be used to transport passen- 
gers with safety to life. The neces- 
sity for inspecting exists, as well 
where the vessel engages in the busi- 


ness of carrying passengers for a 
single occasion and outside of her reg- 
ular business, aS when her daily oc- 
cupation is the carrying of passen- 
gers.” The Jacob G. Neafie, 13 5: 
Cas. No. 7,156, 8 Ben. 251, 253. 


Vessels subject to regulatory stat- 
utes generally see supra §§ 876, 877. 


37. The Jacob G. Neafie, 13 F. Cas, 
INO. 7,056, 8: Ben [2.50% 

38. The Jacob G. Néafie, supra. 

39. The Annie Faxon, 75 Fed. 312, 
21 CCA 366. 

40. The Garden City, 26 Fed. 766. 

41. U. S. v. Farnham, 25 F. Cas. 
No, 15,071, 2) Blatcht. 52/8, 

42. U.S. v. Farnham, supra. 

43. See statutory provisions. 


44. U. S. v. Independent Packet 
hee fae Comte, 141 CCA 477 [reh 
en ed. 673, 143 CCA 195]; T 
Idaho, 29 Fed. 187. : te 


45. U.S. v. The Manhattan, 26 F. 
Cas. No. £5,714, 3’ Blatchf. 270. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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a general penalty is to be imposed only when a ves- 
sel has been “navigated,” without complying with 
the provisions of the act, has been held not to restrict 
its imposition to situations only where regulations 
dealing with technical matters of navigation are vio- 
lated.#® A penalty of this nature may be imposed 
for failure to do anything required or provided for 
in the regulatory act,#7 such as, noncompliance with 
a provision limiting the number of passengers which 
may be carried.*® 


Liabilities. In addition to penalties and forfei- 
tures, it 1s provided in some regulatory acts that 
whenever damage is caused to a passenger or his 
baggage, the master and owner, or either, and the 
vessel, shall be liable for the full amount of damage 
if it happens through failure to comply with any 
of the regulatory provisions, and that if the loss o¢- 
curs through neglect on the part of the mate, engi- 
neer, or pilot, they may be sued for the damages sus- 
tained.*® Such a statute does not limit the common 
law lability of a shipowner as a carrier of passen- 
gers by confining his liability to cases where he is 
himself at fault, but the liability may be imposed 
where the injury is caused by the failure of those 
employed on the vessel to comply with the regula- 
tory provisions.®°® The lability arising under such 
a statute is not affected by other statutes providing 
for a limitation of liability for merchandise on ke- 
half of shipowners;°! but the unlimited statutory 
liability arises only where the property injured is 
such as may be said to properly constitute “baggage” 
of a passenger.°? If the owner of a passenger vessel 
fails to have his boiler inspected as required by stat- 
ute, and it subsequently explodes to the injury of 
passengers, liability arises, under a statute of the 
nature above described, even though it is not shown 
that the failure to inspect was the cause of the ex- 
plosion,®* or that an inspection would have neces- 
sarily disclosed the imperfections and weakness 
which resulted in the accident.°* 


[§ 889] (2) Liens. In the absence of express 
provision, no lien exists against a vessel to secure the 
payment of penalties and fines incurred by its offi- 
cers or owner because of violation of statutory reg- 
ulations;** and a provision, that the vessel engaged 
in violation of a regulation shall be liable, for the 
penalties prescribed, and may be seized and proceed- 
ed against by way of libel, does not create a lien,*® 
but merely gives a right to enforce the penalty by 
a proceeding in rem.®? Many of the statutes, how- 


46. The Idaho, 29 Fed. 187. 55. 
47. The Idaho, supra. 
48. The Idaho, supra. 
49. See statutory provisions. 


50. Sherlock v. Alling, 93 U.S. 99, 
22 L. ed. 819; Carroll v. Staten Island 59. 
R, Co. 58° N. Y. 126, 17 AmR 221. 
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U. S. v. The Laurel, 26 F. Cas. 
No. 15,569, Newb. Adm. 269. 


56. U.S. v. The Laurel, supra 60. 
57. U. S. v. The Laurel, supra. 
58. See statutory provisions. 62. 


The Strathairly, 124 U. S. 558, 
8 SCt 609, 31 L. ed. 580. 
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ever, expressly make the penalties and fines provided 
for a hen upon the vessel which has been illegally 
operated.°S A statute providing that the amount 
“of the several penalties imposed by the foregoing 
provisions” of a regulatory act shall be liens on the 
vessel violating such provisions creates a lien on the 
vessel for a sum which a preceding section provides 
the master shall “be fined’ and imprisoned in event 
of violation.®® The rule is the same even though the 
extent of the hen cannot be determined until after 
the conviction of the master, and the assessment 
of the amount of the fine imposed upon him,®° al- 
though in this situation the only penalty recoverable 
against the vessel is that which has been adjudged 
against the master in the criminal prosecution.§! A 
statutory lien, to secure the payment of penalties, is 
not divested by a sale of the vessel to a bona fide 
purchaser,®? but if the right in rem, which is given, 
is only one to proceed by way of libel, and not a 
hen, a sale of the vessel before the filing of a libel 
will defeat any remedy against it.*? 


[§ 890] (3) Remission. Congress may validly 
grant to the secretary of the treasury the power to 
remit fines and penalties incurred by the violation 
of federal regulations relating to the carriage of pas- 
sengers;°* and where the power granted is to re- 
mit “any fine or penalty” provided for in a regula- 
tory act, and the rights granted informers are made 
subject to the power of remission except where the 
claims of the informer have been adjudicated prior 
to the application for remission, a warrant of re- 
mission operates to discharge all liability for pen- 
alties given in favor of individuals and for which a 
suit in rem has been brought but not yet tried.*® 
The power of the secretary of the treasury to remit 
fines and penalties may be limited to those provided 
for in an act relating to the supervision and inspec- 
tion of steam vessels,°® and may not extend to pen- 
alties provided for in an act regulating the carriage 
of steerage and emigrant passengers;®’ and a stat- 
ute transferring to the secretary of commerce the 
power conferred upon the secretary of the treasury, 
as to the remission of fines and penalties, does not 
give to the secretary of commerce any greater power 
than that previously possessed by the secretary of 
the treasury.°* In the absence of express authority, 
an executive officer, charged with the duty of prose- 
euting for penalties incurred under the provisions 
of a regulatory act, has no power to grant a remis- 
sion or mitigation of such penalties;°® but where 


violation of sections 2—5, 7); U.S. v. 
The Ethan Allen, 25 F. Cas. No. 15,059. 
The Strathairly, 124 U. S. 558, 
8 SCt 609, 384 I ved. 580; 

61. The Strathairly, supra. 


Hatch vy. The Boston, 3 Fed. 


807. 


But see The 63. U.S. v. The Laurel, 26 HW. Cas. 


Liability of vessel owner for acts 
of employees see infra §§ 945-948. 


51. See infra § 1133. 


52. Chisholm v. Northern Transp. 
@Cow.ot BarbstGN. Ya) 3.613" 


* Property which properly consti- 
tutes baggage see infra §§ 970-973. 


53. The Annie Faxon, 75 Fed. 312, 
2 TROCA: (3:66: 


54. The Annie Faxon, supra. 


‘posed by 


Candace, 5 F. Cas. No. 2,379, 1 Lowell 
126 (holding that Passenger Act, 
March 3, 1855 [10 U. S. St. at L. 720 
e 273 § 15], which enacts “that the 
amount of the several penalties im- 
the foregoing provisions 

. shall be liens on the vessel or 
vessels violating those provisions,” 
does not apply to the fine, imposed on 
the master by section 1 of that act, 
upon his conviction of a misdemeanor, 
but only to the ‘civil penalties im- 
posed on owners, aS well as masters, 
by sections 2 and 8 of the act, fora 


No. 15,569, Newb. Adm. 269. 


64. The Laura, 8 Eed. 612; 29 
Blatehf. 562 faff 114 U. S. 411, 5 SCt 
881, 29 L. ed. 147]. 

65. The Laura, supra. 

66. WFWindlay v. U. S., 225 Fed. 337, 
13'9 CCA 207. 

67. Findlay v. U. S., supra. 

68. Findlay v. U. S., 225 Fed. 337, 
139 CCA 207. 

69. Findlay. v. U. S., supra. 


5384 [58 C.J.] 
it is within his supervisory authority to determine as 
a preliminary matter whether the penalties of an act 
have been incurred, he may, after an investigation 
of the evidence, determine the amount of penalties, if 
any, for which prosecution will be taken.’ 


[§ 891] b. Actions and Proceedings To Collect— 
(1) Nature and Form of Remedies. When no rem- 
edy has been prescribed for the recovery of a pen- 
alty imposed upon the master or owner personally, 
a common law action of debt is an appropriate rem- 
edy;7! and this remedy is exclusive if the statute 
creating the penalty gives only this remedy for its 
enforcement.’2 Where the statute makes a viola- 
tion a misdemeanor on the part of the master, and 
subjects him to a fine and imprisonment, a civil 
proceeding in admiralty cannot be maintained 
against him for the recovery of the fine.7* If a 
federal statute, providing for full liability for in- 
juries to person or property resulting from a failure 
to comply with regulatory provisions, prescribes no 
remedy for the enforcement of the lability, it may 
be enforced in the state courts by a common law 
action.“# 


Proceedings in rem. In the absence of a lien, or 
express authority, a proceeding in rem cannot be 
maintained for the recovery of a penalty;*> but 
where a penalty has been made a lien upon the ves- 
sel,7® or where no personal lability for the penalty 
is preseribed but the vessel itself is made subject to 
forfeiture,‘7 a libel in rem in admiralty may be 
brought to secure the enforcement of the penalty; 
and an error of the clerk in docketing the. case on 
the civil docket as if it were a common law action 
will not prevent the court from proceeding with the 
case as an admiralty suit in rem.** When by one 
section of a regulatory act the master of the vessel 
is made guilty of a misdemeanor and subject to a 
fine for the doing of a certain act, and by another 
section the fine thus imposed is made a len upon 
the vessel, it is usuallby held that no hbel ean be 
. maintained against the vessel until after the master 
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has been criminally prosecuted and convicted ;*® 
although there is some authority to the contrary.*° 
If the penalty, made a lien, is one which may be 
recovered in an action of debt by any person suing 
for the same, and the conduct which causes it to 
be incurred is not made a misdemeanor, the pro- 
ceedings in rem may be brought direct without a 
previous action in personam.*! An attachment or 
seizure of the vessel, before the filing of the libel, 
has been held unnecessary, where the penalty and 
the lien may be enforced by a private individual ;** 
and other cases have held that the execution and 
delivery of a statutory bond to secure the release of 
a vessel operates as a waiver of any objection that 
the vessel was not seized until after the filing of 
the libel.*? 


Election of remedies. In situations where a pen- 
alty may be recovered either by an action in per- 
sonam or a proceeding in rem, a pursuit of one rem- 
edy does not necessarily amount to an abandonment 
of the other;** and although a personal judgment 
has been obtained, if the penalties have not been 
paid, a lien still exists against the vessel, and this 
may be enforeed by a proceeding in rem.®° 


[§ 892] (2) Jurisdiction.*® Where a penalty is 
made a lien on the vessel, jurisdiction for a proceed- 
ing in rem for its recovery does not depend on the 
place where the offense was committed,*? but any 
court, within whose territorial jurisdiction the ves- 
sel may be at the time of the commencement of the 
suit, has jurisdiction of the cause, and the vessel may 
be seized by the marshal of that court.§5 If not 
expressly or impliedly prohibited, an action to en- 
force a statutory liability imposed by federal stat- 
ute for failure to comply with federal regulatory 
provisions may be brought in a state court.®® 


[§ 893] (8) Determination by Executive Depart- 
ment. A statute vesting a certain executive depart- 
ment or official with the power and duty to prosecute 
for violations of regulations relating to the carriage 
of passengers confers no jurisdiction upon the ex- 


70. Findlay v. U. S., supra. 


71... Hatch v. The Boston, 3 Fed. 
80f wens Vee Lhe CB Church wa ben 
Case No}. 1145762.) 1 Woodsi2ibs Us S: 
v. The Neptune, 27 F. Cas. No. 15,865; 
‘McAfee v. The Creole, 8 LegInt (Pa.) 
82. But see U. S. v. Burlington, etc., 
Ferry Co., 21 Fed. 331 (holding that a 
libel in personam may be maintained 
in an admiralty court for the recovery 
of a penalty). 


72. The Nashville, 17 F. Cas. ‘No. 
10,023, 4 Biss. 188. 


73. The Scotia, 39 Fed. 429. 
[a] Tllustration.—-Passenger Act 


which provides that if the 
master of a vessel shall carry more 
than the number of passengers pre- 
scribed by the act, “he shall be guilty 
of a misdemeanor, and fined fifty dol- 
lars for each passenger in excess, and 
may also be imprisoned,’ cannot be 
enforced against the master of a 
vessel by a civil proceeding in ad- 
miralty. The Scotia, 39 Fed. 429. 


74 Chisholm v. Northern Transp. 
Go sole barb CN Yeacbon 


75. The Nashville, 17 FE. Cas. No. 


LO 028.4 Biss: Uses) Uo Ven baeateen| 


Be Chureh, 25st, Casw Nom 4.7 Gone 
Woods 275; U. S. v. The Neptune, 27 
- Cas. No. 15,865; McAfee v. The 
Creole, 8 LegInt (Pa.) 82. 


76. The Prinz Georg, 23 Fed. 906; 
The Laura M. Starin, 11 Fed. 177; 
The Arctic, 11 Fed. 177; Hatch v. 
The Boston, 3 Fed. 807; Pollock v. 
The Sea Bird, 3 Fed. 573; The Lewel- 
len, 15 F. Cas. No. 8,307, 4 Biss. 156. 


77. The Lewellen, 15 F. Cas. No. 
8,308, 4 Biss. 167. 


{a] Reference to penalty consti- 
tuting only personal liability.—A 
statute which provides that if a ves- 
sel is found without having: its name 
painted thereon as required ‘‘she shall 
be subject to the same penalty and 
forfeiture’ as provided in another 
statute authorizes a proceeding in 
rem, although the statute referred to 
Simply provides that “the owner or 
owners shall forfeit fifty dollars,” for 
the reference is not as to the form of 
remedy, but only as to the amount of 
the penalty. The Lewellen, 15 F. Cas. 
No. 8,308, 4 Biss. 167. 


ane Hatch v. The Boston, 3 Fed. 
(. 


79. U.S. v. The Nellie May, 50 Fed. 


605; The Sidonian, 38 Fed. 440; The 
Candace, 5 F. Cas. No. 2,379, 1 Lowell, 
126; U. S. v. The Ethan Allen, 25 
Hy, Cas: sNosd 15,0595 


80. The Scotia, 39 Fed. 429. 


seo Pollock y. The Sea Bird, 3 Fed. 


Hea Hatch v. The Boston, 3 Fed. 


Necessity of seizure in general see 
Admiralty § 101. 


83. The Lewellen, 15 F. Cas. No. 
8,307, 4 Biss. 156; The Lewellen, 15 F. 
Cas. No. 8,308, 4 Biss. 167. 


eoe Hatch v. The Boston, 3 Fed. 


85. Hatch vy. The Boston, supra. 


_ 86. Jurisdiction for criminal pun- 
ishment see infra § 899. 


87. Pollock v. The Sea Bird, 3 Fed. - 


oF 
88. Pollock y. The Sea Bird, supra. 
Jurisdiction of admiralty courts 


over actions to recover penalties and- 


forfeitures see Admiralty § 100. 


89. Carroll v. Staten Isl 
58 N. Y. 126, 17 AmR ie eee 


For later cases, developments and changes in the law see Annotations, same title and section number 
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ecutive to determine judicially the existence of a 
lability for penalties.°°- Such a department may, 
however, in consideration of its delay in taking court 
proceedings to enforce a penalty which is a lien on 
the vessel, and in order that the vessel may obtain 
immediate clearance, take a bond conditioned to 
pay such penalties as the department shall, after 
an investigation of the facts, determine to have been 
ineurred.®! This bond will be valid as a common 
law obligation even though the department has no 
statutory authority to require bonds;®? and the case 
being properly submitted by the condition in the 
bond, the department may proceed to determine the 
penalties incurred.®* In an action on the bond, the 
court will not revise the proceedings before the de- 
partment,°* but will only decide whether the facts 
have been submitted to the department and what 
determination has been made by the department on 
such facts.°5 


[§ 894] (4) Parties. If by statute the right to 
recover a penalty is given to any person suing for 
the same, the United States is not a necessary party 
to an action brought for its recovery,®® nor need 
the suit be prosecuted in its name, for such a stat- 
ute implies the right of a private party who pro- 
ceeds to enforce the penalty to sue therefore in his 
own name.®* A statute providing that every pilot, 
engineer, mate, or master of any vessel who refuses 
to observe certain regulations shall be liable to a 
penalty of a certain sum, and for all damages sus- 
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tained by any passenger, does not authorize recoy- 
ery by one not a passenger,®® or the imposition of 
a penalty against an owner.?® 


[§ 895] (5) Pleading. A libel for the recovery 
of penalties may set forth the offense in the lan- 
guage of the statute which creates it, if there is 
designated with sufficient certainty the time and- 
place of its commission;? but the libel must set 
forth the grounds on which the penalty is demand- 
ed. A pleading based on an offense of carrying 
passengers without complying with certain statu- 
tory provisions may use the word “passengers” in 
the same manner as the statute, without specifying 
that the persons were carried for hire, even though 
a person must be carried for hire to be a passenger.* 
In a proceeding in rem to recover a penalty, pre- 
seribed for carrying an excess number of passen- 
gers, which is made recoverable by any person suing 
for the same, the libel need not allege that the li- 
belant was a passenger,° or that he was an informer, 
or that he sued as such;® nor need it set out the 
names of the passengers taken on board.’ A libel 
is defective if it fails to disclose the statute relied 
upon,® but this is a defect which may be cured by 
amendment.® 


[§ 896] (6) Evidence. General rules of evi- 
dence'® govern as regards the burden of proof,!? 
presumptions,/? the admissibility,t? and weight and 
sufficiency'+ of evidence in actions brought to re- 
cover penalties incurred by a violation of the regu- 


90. Findlay v. U. S., 225 Fed. 337, | 573. roll v. The Havre, 45 Fed. 764. 
139 CCA 207. 7 The Laura M. Starin, 11 Fed. 12. See case infra this note. 
91. Findlay v. U. S., supra. Pua Pollock v. The Sea Bird, 3 Fed. [a] Ilustration.—All passengers 
92. Findlay v. U. S., supra. eS who go on board a vessel openly and 
E U.S 8. The Scotia, 39 Fed. 429. in the usual way are presumed to have 
93. Findlay v. U. 8., supra. 9: The seat aa ee been taken on board by the master, 
94. Findlay v. U. S., 225 Fed. 337, 2 Dla: and unless the contrary is shown, 
139 CCA 207. 10. Generally see Evidence 22 C.| such presumption will sustain a find- 
95. Findlay v. U.S., supra J. aL. ing that the master age violated a 
. yp AE S08) g 9 . ; statute prohibiting him from taking 
_96. The Laura M. Starin, 11 Fed. pata tria Bonet sararer on A suits see Ad-| 4, poard an excess number of pas- 
177; Pollock v. The Sea Bird, 3 Fed. | ™7alty 8§ age Ove sengers, where the persons who so go 
573. 11. See cases infra this note. on ears bi in excess ce the cae 
f number o assengers allowed. ree 
97. Hatch v. The Boston, 3 Fed.| [a] lustrations—(1) In pro-| \ thomson, 12 Fed. 245, § Sawy. 129. 
807. ceedings to recover penalties for vio- : A 
169 Fed. 154,| lations of the regulatory laws, the 13. See case infra this note. 
98. Beck v. Johnson, Olle ‘| burden of proving all facts necessary [a] Proceedings before depart- 
99. Beck v. Johnson, supra. to establish a violation is upon the|/ ment of commerce.—In an action on a 
2 it prosecution. The Pope Catlin, 31 Fed.| bond given to secure the payment of 
1. Pleading in admiralty suits see] 499 (2) A person who seeks to! penalties incurred by violation of 


Admiralty §§ 183-229. 


2. U.S. v. The Neurea, 19 How. (U. 
S.) 92, 15 L. ed. 531; Milne v. New 
York, 17 F. Cas. No. 9,618, 2 Paine 
429. See also U S. v. Lavarello, 149 
Fed. 297 (holding that an indictment 
for violation of Passenger Act (1882) 
§ 4, which simply charges that there 
were not sufficient seats and tables 
for the use of such passengers, with- 
out stating in what respects they were 
insufficient, is not fatally defective, 
but defendant will be entitled to more 
definite information by way of a bill 
of particulars or a new indictment). 


3. The Pope Catlin, 31 Fed. 408. 


[a] Thus when a penalty is de- 
manded against a vessel upon grounds 
not set out in the libel, the demand 
will be ignored. The Pope Catlin, 31 
Fed. 408. 

4. Com. v. King, 150 Mass. 221, 22 
NE 905, 5 LRA 536. 

11 Fed. 


5. The Laura M. Starin, 
177; Pollock v. The Sea Bird, 3 Fed. 
573. 

6. The. Laura M. Starin, 11 Fed. 


Pollock v. The Sea Bird, 3 Fed. 


libel a vessel to enforce penalties in- 
curred by a. carriage of an excess 
number of passengers has the burden 
of showing that an excess number 
were carried. The Seneca, 234 Fed. 
312,.148 CCA 214; The Harlem, 27 
Fed. 236. (3) Where, in a proceed- 
ing to recover penalties for carrying 
an excess number of steerage passen- 
gers, the question of whether there 
has been an illegal carriage depends 
upon whether certain boxes, placed in 
space that should have been appro- 
priated to the use of passengers, con- 
tained luggage belonging to the pas- 
sengers or stores of the vessel, the 
burden is on the government to show 
that the contents of the boxes were 
such as to result in a violation of the 


statutory regulation. CietSaivie ihe 
Anna, 24 F. Cas. No. 14,458, Taney 
549. (4) Ina libel to recover a pen- 


alty allowed to steerage passengers 
for failure to furnish food and provi- 
sions equal in value to one and a half 
navy rations of the United States, the 
libelant has the burden of proving 
that either the money or nutritive 
value of the food furnished was not 
equivalent to one and one half navy 
rations of the United States. O’Car- 


statutory regulations as to the car- 
riage of passengers and conditioned 
for the payment of such penalties as 
should be determined by the depart- 
ment of commerce and labor to have 
been incurred by the master of the 
vessel, evidence of subsequent pro- 
ceedings in presenting the facts to the 
department of commerce and labor is 
admissible. Findlay v. U. S., 225 Fed. 
Bot, Loo CCABZ0 Ns 


14. See cases infra this note. 


[a] Evidence as to number of pas- 
sengers carried.—(1) Where, in an 
action to recover a penalty for carry- 
ing an illegal number of passengers, 
the only witness called by the govern- 
ment is an inspector, who testifies 
that he counted the number of pas- 
sengers who went on board and 
checked them by means of a machine 
and found that an excess number 
went on board, it cannot be said that 
the government has proved its case by 
the fair preponderance of the evi- 
dence, when two counters employed 
by the vessel and who used similar 
machines testify that their count did 
not find an excess and it is proven by 
the shipowner that tickets for only a 
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lations as to the carriage of passengers. | 

[§ 897] (7) Judgment and Review. 
cases,!® the amount of the judgment is measured 
by the allegations of the pleadings.?® 
rendered in a personal action, against the owners 
of a vessel for penalties ineurred by the carriage of 
an illegal number of passengers, is not conclusive 
against the vendees of the vessel in a subsequent 


as ag 


suit in rem to enforce payment of the penalties,'’ 
and they: may show in the suit in rem that the num- 
ber of passengers illegally carried was less than 
found by the jury in the first action.*® 


Appeal.'® 


number of passengers were 
shown. The City of Lowell, 204 Fed. 
271, 122 CCA 395. See also The Sen- 
eca, 234 Fed. 312, 148 CCA 214 (reach- 
ing a like conclusion on similar facts). 
(2) A count of the tickets sold and 
collected, where only those who have 
purchased tickets are carried as pas- 
sengers, is entitled to greater credit 
as evidence of the number of pas- 
sengers carried than is the testimony 
of two persons who stand upon the 
wharf and attempt to count the pas- 
sengers as they in haste and confu- 
sion seek to enter the boat over a 
gang plank. U. S. v. The Columbia, 
BOemed. 441.) CCAS 2 645 (GC) VeOnder 
circumstances making the carriage of 
an excess number of passengers im- 
probable, the libelant does not suffi- 
ciently make out a carriage of an ex- 
cess number of passengers, where the 
only evidence offered is a single count, 
made at dusk, amid a rush of passen- 
gers, and unverified by other evidence. 
The Harlem, 27 Fed. 236. 


15. See Judgments §§ 88-91. 


Conformity of decree to pleadings 
in admiralty see Admiralty § 275. 


legal 


16. The Columbia, 39 Fed. 617 [rev 
on other grounds 50 Fed. 441, 1 CCA 
526]. 


[a] MDlustration.—Where, in an ac- 
tion to recover a penalty for carrying 
an excess number of passengers, the li- 
bel only charges an excess of six hun- 
dred and seventy-seven passengers, 
and no application is made to amend, 
the vessel will be decreed liable only 
for penalties in the amount that would 
be incurred by carrying an excess in 
the number as stated in the libel, even 
though it is found on trial that more 
excess passengers than alleged in the 
libel were actually carried, The 
Columbia, 39 Fed. 617 [rev on other 
grounds 50 Fed. 441, 1 CCA 526]. 


17. The Boston, 8 Fed. 628. 


Judgments as res judicata general- 
ly see Judgments §§ 1154-1525. 


Operation and effect of admiralty 
decrees see Admiralty § 282. 


18. The Boston, 8 Fed. 628. 


19. Appeals in admiralty see Ad- 
miralty §§ 295-324, 


20. U. S. v. The Anna, 24 F. Cas. 
No. 14,458, Taney 549. 


21. U.S. v. Holtzhauer, 40 Fed. 76: 
Peo. v. Welch, 141 N. Y. 266, 36 NE 
328, 38 AmSR 7938, 24 LRA 117. 


26. Van Schaick v. U. S., 159 Fed. 
847, 87 CCA 27, 14 AnnCas 456; U.S. 
v. Holmes, 104 Fed. 884; U.S. v. Kel- 
ler, 19 Fed. 633; The Henry Clay, 11 


In proceedings for the forfeiture of a 
vessel for violation of a regulatory statute, new 
grounds for forfeiture, or charges not made in the | 
lower court, cannot be urged upon appeal.°° 
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As in other 


A judgment 


is destroyed.?? 
element of the 
To establish an 


FE. Cas. No. 6,375; U.S. v. Collyer, 25 
F. Cas. No. 14,838; U. S. v. Farnham, 
25 By Cas. Nox 15,071, 2) Blateht. 523; 
U. S. v. Warner, 28 F. Cas. No. 16,643, 
4 McLean, 463; In re Charge to Grand 
Jury, 30 F. Cas. No. 18,253, Newb. 
Adm. 323. 


23. See cases infra this note. 


[a] Corporate owner and officers.— 
(1) A corporate owner of a steam 
vessel, which violates the law by sup- 
plying the vessel with unsuitable and 
insufficient life preservers and fire ap- 
pliances, is guilty of an offense under 
Rev. St. § 5344, where such violation 
results in the death of a person. U. 
S. v. Van Schaick, 134 Fed. 592. (2) 
Although the officers of a corporate 
owner are not within the terms of 
such a statute, they may nevertheless 
be prosecuted for aiding and abetting 
the owner, where they procure un- 
suitable and insufficient life preserv- 
ers to be put on the vessel, and this 
results in the death of passengers. 
U. S. v. Van Schaick, supra. 


[b] “Person employed” on vessel. 
—(1) To bea “person employed” on 
a vessel, within the statutory mean- 
ing, it is not necessary that one 
should be employed under pay to per- 
form any particular duty; but the 
statute will apply to any one actual- 
ly engaged in performing the duties 
of an officer or employee. U. S. v. 
Collyer, 25 .Cas; Now 1458382 3 (2) 
Thus if, while the captain is sick, an- 
other takes his place, and acts as 
captain, exercising the authority and 
control, and discharging the duties 
of that officer, such person is em- 
ployed on the vessel and may be held 
criminally responsible if loss of life 
results from his neglect of duties. U. 
S. v. Collyer, supra. 


[c] Persons unfit or incompetent. 
—‘Every one who assumes to per- 
form certain duties, as captain, pilot, 
or other responsible duty on board 
a Steamboat, is made responsible for 
any act done, through ignorance or 
negligence, without reference to his 
fitness for such duty.” U.S. v. Tay- 
lor, 28 F. Cas. No. 16,441, 5 McLean 
242, 245. 


[d] Public officers.—A pilot can- 
not be convicted under a clause mak- 
ing “every owner, inspector, or other 
public officer,’ through whose fraud, 
or connivance, the life of any person 
is destroyed, guilty of manslaughter, 
for although an officer of the vessel, 
he is not a “public officer.” U. S. v. 
Holtzhauer, 40 Fed. 76. 


24. See cases infra this note. 


; [a] “Misconduct, negligence, or 
inattention.”—‘‘By misconduct, negli- 


For later cases, developments and changes in the law see Annotations, 


[§§ 896-898 


[§ 898] 5. Crimes and Offenses—a. In General. 
To better secure the lives of passengers carried on 
navigable waters, congress may, within its consti- 
tutional powers, enact a statute making guilty of 
a criminal offense every captain, engineer, pilot, or 
other person employed on any steamboat or vessel, 
by whose misconduct, negligence, or inattention to 
his duties on such vessel, the hfe of any person is 
destroyed, and every owner, inspector, or other pub- 
lie officer, through whose fraud, connivance, mis- 
conduct, or violation of law, the life of any person 


Intent or malice is not an essential 
offense defined by such a statute.?” 
offense, it may and must be shown 


that the accused is a person within the terms of 
the statute,?2* that he has been guilty of some act 
or conduct condemned by the statute,?* and that 


gence or inattention in the manage- 
ment of steamboats, mentioned in the 
statute, is undoubtedly meant the 
omission or commission of any act 
which may naturally lead to the con- 
sequences made criminal; and it is 
no matter what may be the degree of 
misconduct, whether it be slight or 
gross.” _U. S. v. Farnham, 25 }. Cas. 
No. 15,071, 2 Blatchf. 528, 530. 


[b] Carriage of excess passengers. 
—Where a vessel sinks and death re- 
sults because of its being overloaded 
with an excess number of passengers, 
the pilot, although he concurred in 
taking on such illegal number of pas- 
sengers, cannot be held criminally re- 
sponsible, if the statute relating to 
the number of passengers to be car- 
ried imposes a duty only on the mas- 
ter. U.S. v. Holtzhauer, 40 Fed. 76. 


{c] Delaying in landing injured 
vessel— Where, after a collision, it 
becomes apparent that a boat is in 
danger of sinking, a captain, who 
fails to run his boat ashore with as 
little delay as the circumstances al- 
low, may be held criminally responsi- 
ble if the death of passengers results. 
U. S. v. Warner, 28 F. Cas. No. 16,643, 
4 McLean 463. 


[a] Collisions by pilot.—(1) A 
pilot who, because of misconduct, neg- 
ligence and inattention to his dutiés, 
causes his vessel to collide with an- 
other resulting in the death of per- 
sons on board the latter, may be con- 
victed for manslaughter under such 
a statute. U.S. v. Keller, 19 Fed. 633; 
Peo. v. Welch, 141 N. Y. 266, 36 NE 
328, 38 AmSR 793, 24 LRA 117. (2) 
The fact that the misconduct of an- 
other pilot has contributed to the col- 
lision does not relieve defendant from 
criminal responsibility for his own 
acts (U. S. v. Keller, 19 Fed. 633); 
(3) but if the collision is occasioned 
solely by the mismanagement of the 
other vessel, the pilot cannot be held 
responsible (U. S. v. Warner, 28 F. 
Cas. No. 16,648, 4 McLean 463). 


[e] Failure of captain to drill 
crew and examine safety appliances.— 
(1) _Where by statute every vessel is 
required to be equipped with certain 
fire pumps and safety appliances, and 
by inspectors’ regulations the master 
is placed under a duty to give his 
crew a periodical drill in the use of 
all apparatus for the safety of life 
and to see that all such equipment is 
ready for immediate use, a captain 
who fails to perform his duties in this 
respect may be convicted of man- 
slaughter, when a fire on the vessel, 
resulting in the loss of life, could 
have been extinguished or checked 
had the crew been properly drilled 
and the apparatus in proper order. 


same title and section number, 


1 


§§ 898-901] 


such default resulted in the destruction of human 
life.*® The application of such a statute is not lim- 
ited to situations where the vessel involved is pro- 
pelled by steam,?® but it applies in the case of any 
vessel on the navigable waters of the United States,27 
including sailing yachts.2§ 

[§ 899] b. Prosecution—(1) Jurisdiction. When 
not prohibited by express provision,?® the federal 
courts have jurisdiction of offenses committed un- 
der such a statute as the one above described, even 
though they take place upon navigable waters with- 
in the territorial jurisdiction of a state.2® As be- 
tween federal courts, if the offense is committed 
within United States territory, jurisdiction of the 
offense is in the federal court within whose terri- 
torial jurisdiction the destruction of life takes 
place.*_ Where the act which results in death is 
felonious and willful so as to constitute the crime 
of manslaughter under the laws of a state, and is 
committed upon navigable waters within the terri- 
torial jurisdiction of a state, a state court may take 
jurisdiction of the offense under its laws, although 
the same act may be an offense under the federal 
statute, if congress has not manifested its intention 
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captain of a vessel for manslaughter because of the 
loss of life due to his failure to attend to his duties 
in properly providing the vessel with safety appli- 
ances and fire fighting apparatus, it is no defense 
that the government inspectors have failed in their 
duties, and have issued a certificate of inspection, 
when the appliances of the vessel were in such a con- 
dition that it should not have been allowed to nay- 
igate.?3 


[§ 901] (8) Indictment. It is not necessary for 
the indictment to show that the offense charged was 
committed under the exclusive jurisdiction of the 
United States, or on the high seas, and outside of 
the jurisdiction of any state;** nor need it be ex- 
pressly alleged that the offense was committed upon 
navigable waters of the United States if it is shown 
that the vessel was upon a specifie water, which 
is in fact navigable, and the court judicially notices 
that fact.25 Defendant need not be expressly 
charged with having committed the crime of man- 
slaughter.°° -It has been held that the indictment 
in stating the offense must do more than follow the 
words of the statute,?7 and that it should describe 
the facts relied upon to show “misconduct,” “neg- 


to exclude the exercise of such jurisdiction.®? 
In a prosecution of the 


[§ 900] (2) Defenses. 


Van, Schaiek-v.. U. S., 159 Fed. 847, 87 
CCA 27. (2) The captain cannot ex- 
cuse himself from criminal responsi- 
bility for such a neglect on the ground 
that he was not responsible for the 
conduct of his crew because it was 
composed of raw material and was 
constantly changing; for the greater 
the inexperience of the crew, the 
greater is the obligation of the cap- 
tain to instruct them. _Van Schaick 
v. U. S., supra. (3) A law. requiring 
the posting of a station bill assigning 
the crew to particular posts in case 
of disaster is not complied with by 
the mere posting of such a bill, where 
the bill assigns the crew to their 
places not by name but by number 
and the captain fails to number the 
crew so that the bill is meaningless, 
and an inattention of the captain to 
his duties in this respect will consti- 
tute a criminal offense where it re- 
sults in loss of human life. Van 
Schaick v. U. S., supra. 


[f] Failure to reduce steam pres- 
sure.—(1) Where by statute it is 
made the duty of the master, when the 
motion of the vessel is stopped, to 
open the safety value so as to keep 
the pressure of the steam in the boiler 
down to what it was when the boat 
was under headway, a master who is 
negligent in this respect, and fails 
to give orders to have the safety valve 
opened when the vessel stops, may be 
held criminally responsible, if an 
omission to raise the valve results in 
‘an explosion which causes the death 
of passengers. U.S. v. Farnham, 25 
FE... Cas. No. 15,071, 2 Blatchf. 528. (2) 
An engineer who negligently fails 
to let off steam pressure when the 
boat lands as a result of which an ex- 
plosion occurs and lives are lost is 
criminally responsible. U.S. v. Tay- 
lor, 28 F. Cas. No. 16,441, 5 McLean 
242. 


[g] Neglect as to life preservers. 
—A captain may be convicted of an 
offense where, due to his neglect in 
testing life preservers, they are in 
such condition that they contribute 
nothing to help keep afloat persons 
who jump from the vessel because of 
fire and are drowned. Van Schaick v. 


of defendant; 


UsiS:;, £09) Meda847,, 80 CCA 2 7. 


[h] Violation of inspectors’ regu- 
lations.—The violation of inspectors’ 
regulations which by statute are giv- 
en the force and effect of law is a 
“Violation of law,” and such conduct 
resulting in death may be made the 
basis of a criminal prosecution. U.S. 
v. Van Schaick, 134 Fed. 592. 


25.5 U; Sev. Keller, 19 -bed: 63:37 
U. S. v.. Collyer, 25 F. Cas. No. 14,838; 
U.S. v. Warner, 28 F.. Cas: No. 16,643, 
4 McLean 463. 


[a] Default must be proximate 
cause.—(1) If the loss of life is not 
the necessary consequence of the sink- 
ing of -a boat occasioned by defend- 
ant’s misconduct, but results from the 
imprudence of the passengers in leayv- 
ing the wreck contrary to the cap- 
tain’s advice, defendant cannot be 
held responsible. U.S. v. Warner, 28 
EF. Cas. No. 16,643, 4 McLean 463. (2) 
It is not sufficient to sustain a convic- 
tion, under the statute, to show mis- 
conduct, negligence, or inattention on 
the part of the accused, and that there 
was a burning of the vessel, which 
caused loss of life; but it must fur- 
ther be shown that such burning and 
loss of life were the direct conse- 
quences of the negligence or miscon- 
duct shown. U. v. Collyer, 25, i; 
Cas. No. 14,838. 


26. U.S. v. Holmes, 104 Fed. 884, 
27.1.0. Si v%. Holmes; supra. 
28. U.S. v. Holmes, supra. 
29. U.S. v. Holtzhauer, 40 Fed. 76. 
[a] General statute limiting juris- 


diction inapplicable.—Although Rev. 
St: (1878) § 5344, making persons 
navigating vessels criminally re- 
sponsible where loss of life results 
from their neglect of duties, appears 
under the title of “Crimes arising 
within the territorial and maritime 
jurisdiction of the United States,” it 
is not construed as being in pari 
materia with preceding sections of 
that title which confer jurisdiction on 
the courts of the United States to try 
and punish only those offenses which 
have been committed at certain places 
within the jurisdiction of the United 


ligence,” or “inattention to his duties, 


” on the part 
but there is also authority to the 


States and ‘“‘outside of the jurisdiction 
of any state,” with the result that a 
federal court has jurisdiction to try 
the offense if committed on a naviga- 
ble water of the United States al- 
though within the territorial jurisdic- 
tion of a state. U.S. v. Holtzhauer, 
40 Fed. 76. 


30. U.S. v. Holtzhauer, 40 Fed. 76; 
U.S. v. Collyer, 25 F. Cas. No. 14,838. 


31. In re Doig, 4 Fed. 193. 


[a] Situs of offense.—‘‘The de- 
struction of life is the essence of 
the offence. Misconduct, however 
gross, iS innocent under this section 
unless it be the cause of the man- 
slaughter. It is evident, therefore, 
that the offender is guilty, not when 
the misconduct or negligence occur- 
red, (it may be at the beginning of 
the voyage or trip of the steamer,) 
but where that misconduct bore fruit 
by causing the death of a human be- 
ing.” In re Doig, 4 Fed. 193; 196: 

32. In re Welch, 57 Fed. 576; Peo. 
v. Welch, 141 N. Y. 266, 36 NE 328, 38 
AmSR, 798, 24 LRA 117. 


33.) Van, Schaick v.9UiS.,) doo Med: 
847, 87 CCA 27, 14 AnnCas 456. 


34 U. S. v. Holtzhauer, 40 Fed. 
76. 

35. U.S. v. Beacham, 29 Fed. 284. 
nee: U. S. v. Holtzhauer, 40 Fed. 
76. 


37. U.S. v. Holtzhauer, supra. 
38. U.S. v. Holtzhauer; supra. 


[a] Indictment held sufficient.— 
(1) An indictment charging defend- 
ant with a violation of law in taking 
on board the vessel an excess of pas- 
sengers beyond the number allowed 
by law, by reason of which the boat 
was overladen and rendered unman- 
ageable; the result being that the 
boat was overturned, thereby causing 
the death of a person, is sufficient al- 
though it does not precisely state the 
statute violated in taking an excess 
number of passengers. U.S. v. Holtz- 
hauer, 40 Fed. 76. (2) An allegation 
that defendant, contrary to his duty 
as captain, did not, on the night of 
the day stated in the indictment, keep 
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contrary.°®® 

Joinder. It has been held that the indictment 
may join, as defendants, several officers or employees 
on a vessel, without showing that their acts were 
jointly destructive of the lives of those on board 
or were joint in their commission.*° 


[§ 902] (4) Evidence. General rules as to evi- 
dence in criminal prosecutions*! apply in prosecu- 
tions by the United States for offenses involving the 
death of passengers.*? 


[§ 903] D. Fares, Tickets, and Special Contracts 
—l. Fares or Passage Money.** As with freight,** 
under a contract to transport to the port of desti- 
nation, the shipowner is ordinarily not entitled to 
passage money until he has fully completed per- 
formance of the contract by landing the passenger 
at the port of destination,*® even though the voyage 
is prevented by inevitable accident,*® or the acts of 
the government at the port of embarkation.4? 
Where, however, the contract is not to transport 
to the port of destination, but simply to permit a 
person to come on board and remain there as a pas- 
senger, during the voyage, the passage money may 
be earned although the passenger is not taken to 
the port of destination because of shipwreck.*% Un- 
less it is specially agreed upon, a partial comple- 
tion of the voyage does not entitle the shipowner to 
a pro rata payment of passage money;*® and un- 
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paid passage money cannot be recovered if passen- 
gers without their consent are carried past the port 
of destination and landed at another.®° 


Liability for the payment of fare or passage money 
ordinarily rests upon the one who has contracted or 
agreed to pay it. A person who has been invited 
by a part owner of a vessel to take free passage 
thereon as a guest may not be held responsible for 
passage money by the other owners of the vessel,°? 
but the inviting owner will be responsible to the 
others for such profits of theirs as he has appro- 
priated.® 

Increased and reduced fares due to accommoda- 
tions. When a person who is ill requests special 
accommodations, and is informed that he will have 
to pay an increased fare for them, he cannot, after 
using the accommodations, repudiate the extra 
charge even though he did not clearly consent to 
the same.®# If, due to extraordinary circumstances, 
passengers are given fewer accommodations than 
they would ordinarily be entitled to at the rates con- 
tracted to be paid, they are entitled to a propor- 
tionate reduction in rates.°° 


[§ 904] 2. Tickets and Contracts—a. In General. 
In general the obligations incurred by a contract for 
the carriage of passengers depend upon the terms 
of the offer and the acceptance.°® A passage ticket 
which does not purport upon its face to be a con- 


a Suitable number of watchmen on the 
saloon deck of the steamboat, by rea- 
son of which neglect no proper meas- 
ures for the rescue of a passenger 
were taken, for want of which meas- 
ures the passenger was drowned, and 
that, by this neglect of his duty as 
captain of the steamboat, the life of 
the passenger was destroyed, is suffi- 
cient to state an offense. U. S. v. 
Beacham, 29 Fed. 284. 


39. U.S. v. Collyer, 25 F. Cas. No. 
14,838. 

40. U.S. v. Collyer, supra. 

41. See Criminal Law §§ 947-1999. 

42. See cases infra this note, 

[a] Catastrophe not result of in- 


evitable accident.—Where an excur- 
sion steamboat plying on quiet inland 
waters on a pleasant day catches on 
fire with no vis major or unusual dis- 
turbance of the elements involved, 
and within half an hour after the fire 
breaks out ninety per cent of the pas- 
sengers are drowned or burned to 
death, the catastrophe is of itself evi- 
dence of negligence and inattention to 
duty on the part of the master and 
crew. Van Schaick v.U. S., 159 Fed. 
847, 87 CCA 27, 14 AnnCas 456. 


[b] Degree of proof.—(1) The 
evidence must be such as to satisfy 
the jury beyond a reasonable doubt 
that defendant is guilty of the of- 
fense) charged, —U.4S.) v.) Keller, 19 
Fed. 633. (2) It is not enough to 
convict that there is a preponderance 


of evidence against defendant. U. S. 
v. Keller, supra. ; 
{c] Sufficiency.—The_ unexcused 


conduct of a captain in failing to use 
or test a required fire hose for a period 
of thirteen years together with the 
fact that it burst the moment water 
was turned on in it is sufficient evi- 
dence to sustain a verdict of the jury 
that the captain neglected his duties 
as to fire fighting apparatus. Van 
Schaick v. U. S., 159 Fed. 847, 87 CCA 


27, 14 AnnCas 456. 


43. Fares of carriers generally see 
Carriers §§ 1078-1106. 


Recovery of passage money paid 
in advance see infra § 995. 


44. See supra § 829. 


45. U. S.—Foster v. Compagnie 
Francaise De Navigation 4 Vapeur, 
37 Fed. 858; The Valencia, 110 Fed. 
22h \PaffPiliy Bed-68, 4645 COA 45475 
The President, 92 Fed. 673; Cobb v. 
Howard, 5 F. Cas. No. 2,925; Howland 
v. The Lavinia, 12 F. Cas. No. 6,797, 
Pet. Adm. 123; Stone v. Relampago, 
23 F. Cas. No. 13,486. 


are i ea v. Henderson, 6 La. 


Mass.—Brown y. Harris, 2 Gray 
359. 

N. Y.—Williams v. Vanderbilt, 28 
N. Y. 217, 84 AmD 333; Ward v. Van- 
derbilt, 4 Abb. Dec. 521, 1 Keyes 70, 
34 HowPr 144; Howard v. Astor Mut. 
Ins. Co., 18 N. Y. Super. 38. 


Pa.—Cope v. Dodd, 13 Pa. 33. 


46. Brown vv. Harris, 2 Gray 
(Mass.) 359; Cope v. Dodd, 13 Pa. 
33 (destruction of vessel by light- 
ning). 

47. Foster v. Compagnie Francaise 
De Navigation & Vapeur, 237 Fed. 858. 


48. Watson) v. Duykinek, 3 Johns. 
ENE Y a)ess be 


49. The President, 92 Fed. 673; 
Howland v. The Lavinia, 12 F. Cas. 
No. 6,797, Pet. Adm. 123; Stone v. 
The Relampago, 23 F. Cas. No. 13,- 
rene Brown vy. Harris, 2 Gray (Mass.) 


ie McGloin vy. Henderson, 6 La. 


51. Newfoundland Coastal Co. vy. 
Hennessey, 7 Newfoundl. 752. 


[a] Fisheries owner’s contract to 
pay return fare of employees.—A 


fisheries owner who usually trans- 
ports his employees back and forth 
to work in his own vessel and retains 
a certain sum from their pay for pas- 
sage money, but because of the de- 
struction of his own vessel during the 
fishing season contracts at the end 
thereof to have the employees car- 
ried home by a steamship company, 
cannot escape responsibility for their 
fares on the ground that they were 
shipwrecked men for whose passage 
the government must pay. New- 
foundland Coastal Co. vy. Hennessey, 
7 Newfoundl. 752. 


52. Frazer v. Yeatman, 10 Mo. 501. 

53. Frazer v. Yeatman, supra. 
ts McKay v. Wood, 5 Newfoundl. 

55. Newfoundland Coastal Co. v. 


Hennéssey, 7 Newfoundl. 752. 


56. Dennison v. The Wataga, 7 F. 
Cas. No. 3,799, 1 Phila. 468; Barrow 
SS. Co. v. Mexican Cent. R. Co., 134 
N.Y. 15, 31 NE 261, 17 LRA 359. 


[a] A contract for the carriage of 
an excursion party, being planned by 
a railroad company, does not result 
in a guarantee on the part of the rail- 
road that a specified number of pas- 
sengers will be furnished, where the 
only acceptance of a steamship com- 
pany’s proposition is as to the rates 
to be paid, and not the number of 
passengers to be furnished, even 
though the rates offered are fixed with 
a view to the number of passengers 
the railroad indicates will probably 
be furnished. Barrow SS. Co. v. Mex- 
ican Cent. R. Co., 134 N. Y. 15, 31 NE 
201, 17 WRA 359: 


[b] Agreement for additional car- 
riage after arrival of vessel. Where 
a ship agent has contracted to fur- 
nish transportation to a number of 
persons to a _ specified port in this 
country, but due to disability of the 
vessel planned to be used he charters 
a portion of another vessel, bound for 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tract, and which is drawn in the nature of a receipt, 
1s regarded as a mere token to enable the bearer to 
be recognized as a person entitled to be received 
on board the vessel;®? but steamship tickets for 
ocean voyages which bear as a heading the words 
“Passenger’s Contract Ticket,” or their equivalent, 
and which purport to prescribe the rights and ob- 
ligations of the parties in detail, are generally re- 
garded as contracts which govern the rights of the 
parties,’* and not as mere tokens,®® as is often the 
case with ordinary railroad tickets.°° It is not nee- 
essary to have the ticket constitute a contract that 
there be a showing of some additional consideration 
other than the passage authorized by the ticket and 
the amount paid therefor.6t Although the ticket 
reads in the terms of a receipt reciting: the receipt 
of so much money for passage on a particular vessel, 
at a certain time, and from one named port to an- 
other, it nevertheless imports a contract to supply 
those things for which it is recited the money has 
been paid.®? 


Construction. Passage contracts drawn by the 
carrier are construed most strongly against it.&? 


[§ 905] b. Purchase by Third Person for Passen- 
ger. When one person purchases and pays for a 
ticket to be used by another, the carrier cannot in- 
quire into the consideration and arrangements be- 
tween.the purchaser and the passenger for whose 
benefit the contract is made,°* and assert that as to 
the passenger the contract is nudum pactum.®* If, 
in the purchase of a ticket by one person for an- 
other, a special agreement to make a stateroom res- 
ervation is entered into, the special arrangement is 
a part of the contract of carriage and inures to the 
benefit of the person for whom the ticket is pur- 
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chased.°® On the other hand, limitations contained 
in the contract are binding upon the passenger to the 
same extent as if he had purchased the ticket him- 
self,°7 

Purchase in this country for emigrant abroad. If 
the papers, given to a friend or relative who pur- 
chases in this country passage for an emigrant 
abroad, provide only for a general right of passage 
and for repayment of the passage money if the emi- 
grant fails to come, the emigrant upon receiving such 
original papers may in the country of his residence 
surrender them for a contract ticket of a more defi- 
nite nature which will determine the rights as be- 
tween him and the carrier.°*. Where a steamship 
company undertakes in this country to sell tickets 
for passage from other countries, by forwarding such 
tickets to its agents at the port of embarkation, and 
fails to forward a ticket, purchased by a brother in 
this country, to a passenger at a foreign port of em- 
barkation, the passenger may recover in tort for 
the steamship company’s breach of contract in neg- 
hgently failing to forward the ticket.®° 


[§ 906] c. Sale by Agents and Brokers.?° Repre- 
sentations or promises made by a duly authorized. 
agent in connection with the sale of a ticket for pas- 
sage on a vessel are binding upon the owners of 
the ship,’+ or upon a railway company where its 
agent in connection with a contract for transpor- 
tation by land enters into a contract for carriage on 
a connecting carrier by water,’? unless there is in 
the contract an express provision exempting the car- 
rier from responsibility for the statements of em- | 
ployees not in accordance with the terms of the con- 
tract.*? Representations as to the route that will 
be followed, made by persons who are in fact sell- 


this country but not the identical port 
of destination, and with apparent 
authority from the owners, gives the 
passengers certificates entitling them 
to free transportation to the port of 
destination upon arrival in this coun- 
try, which are taken by the master 
of the vessel without objection, the 
vessel thereby becomes bound by a 
contract that the passengers will be 
transported to the port of their des- 
tination, and they cannot without fur- 
ther responsibility be discharged at 
the port for which the vessel is bound. 
Dennison v. The Wataga, 7 F. Cas. No. 
3,799, 1 Phila. 468. 


57. Quimby v. Vanderbilt, 17 N. 
Y. 306, 72 AmD 469. 
58. The Cretic, 224 Fed. 216; Hen- 


derson v. Canadian Pac. R. Co., 258 
Mass. 372, 155 NE 1; O’Regan_v. 
Cunard SS. Co., 160 Mass. 356, 35 NE 
1070, 39 AmSR 484; Murray v. Cun- 
ard SS. Co., 235 N. ¥. 162, 139 NE 226, 
96 ALR 1371; Tewes v. North Ger- 
man Lloyd SS. Co., 186 N. Y. 151, 78 
NE 864, 8 LRANS 199, 9 AnnCas 909; 
Kopetzky v. Cunard SS. Co., 131 Mise. 
599, 227 NYS 539; Morgan v. Oceanic 
Steam Nav. Co., 130 Misc. 570, 224 


NYS 420; Cooke vy. Wilson, 85 L. J. 
K. B. 888. 
{a] Large type descriptions.— 


Where the ticket describes itself in 
Jarge type as a “Passage Contract 
Ticket” and provides also in large 
type that “This contract ticket is is- 
sued by the company and accepted by 
the passenger on the following terms 
and conditions,’ it is more than a 
mere token or voucher, but is a con- 
tract, creating the obligation and de- 
fining the terms of carriage. Murray 


Ve Cunard Ss. CO, coo Nay Los. Uso 
NE 226, 26 ALR 1371. 


[b] Reasons.—Due to the fact 
that passage tickets for ocean voy- 
ages are usually sold and purchased 
with caution and deliberation, and the 
purchaser has ample opportunity to 
ascertain and understand their terms, 
the transaction is generally regarded 
as being invested with the elements 
of a contract. Murray v. Cunard SS. 
Co., 285 N. Y. 162, 139 NE 226, 26 ALR 
1371. 


[c] A ticket is a unilateral con- 
tract and is binding upon the person 
who receives it in so far as its pro- 
visions are reasonable and valid. The 
Kensington, 88 Fed. 331 [aff 94 Fed. 
885, 36 CCA 533 (rev on other grounds 


183) Us iSiy263)) 22 SCt 102, 46) i. ed. 
190)]. 
59. The Cretic, 224 Fed. 216; Hen- 


derson v. Canadian Pac. R. Co., 258 
Masset) $372 "155) IND a *O Regan v. 
Cunard SS. Co., 160 Mass. 356, 35 NE 
1070, 39 AmSR 484; Murray v. Cun- 
ard SS..Co., 285 N. Y. 162, 139 NE 226, 
26 ALR 1371; Tewes v. North Ger- 
man Lloyd SS. Co., 186 N. Y. 151, 78 
NE 864, 8 LRANS 199, 9 AnnCas 909; 
Kopetzky v. Cunard SS. Co., 131 Mise. 
599, 227 NYS 539; Morgan v. Oceanic 


Steam Nav. Co., 130 Misc. 570, 224 
NYS 420. 

60. See Carriers § 1117. 

61. Morgan v. Oceanic Steam Nav. 
Co., 180 Misc. 570, 224 NYS 420. 

62. Cobb v. Howard, 5 F. Cas. No. 
2,925. 

63. Mittlacher v. United American 


Lines, 233 Til. A. 411. 


64. Central of Georgia R. Co. v. 
Knight, 3 Ala. A. 4386, 57 S 253. 


65. Central of Georgia R. Co. v. 
Knight, supra. 


66. Central of Georgia R:. Co. v. 
Knight, supra. 

67. Dill v. Grand Trunk Pac. Coast 
SSCo., Zi By Cu 18k. 


68. O’Regan v. Cunard SS. Co., 
ny Mass. 356, 35 NE 1070, 39 AmSR 
484. 


69. Zabron v. Cunard SS. Co., 151 
Iowa 345, 131 NW 18, 34 LRANS 751. 


70. Statutory regulation of ticket 
brokers see supra § 878. 


71. The Normannia, 62 Fed. 469; 
Vanderberg v. Detroit, etc., Nav. Co., 
216 Mich. 682, 186 NW 477. See also 
Gosney v. San Francisco, etc. SS. 
Con LCT Mos; AG 32851 LOA Siam oe 
(holding that a steamship company 
was responsible for the negligence 
of an inland ticket agent, who in sell-. 
ing tickets for passage by rail and 
also by water represented that the 
tickets would entitle the passenger 
to carriage by water without further 
formalities, when there was in fact 
a regulation requiring that the ticket 
coupon given by the agent be ex- 
changed for another ticket at the port 
of sailing and the passenger was re- 
fused passage because of failure to 
comply with this regulation). 


[a] False representations.—The 
Normannia, 62 Fed. 469. 


72. Central of Georgia R. Co. v. 
Knight, 3 Ala. A, 486, 57 S 253. 


73. McWethy v. Detroit, etc, R. 
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ing tickets but are not the authorized agents of the 
vessel owner, form no part of the contract of ecar- 
riage and do not bind the carrier.‘ 


Responsibility of ticket brokers. 
ticket broker, by the mere sale of such a ticket, 
does not undertake to transport the buyer,’® nor con- 
tract that the carrier will do so,*° but he binds him- 
self only for the genuineness of the tickets that he 


undertakes to sell.7% 


[§ 907] d. Tickets and Contracts for Carriage 
An owner of one of several 
steamship lines for the transportation of passengers, 
running in connection over different portions of a 
route of travel, may: contract as principal for the 
conveyance of the passenger over the whole route;‘* 
and such a contract may be established by the eir- 
cumstances notwithstanding the fact that the pas- 
senger receives separate tickets for the different 
lines or vessels, which are signed by their separate 
agents.7® A steamship company, which sells a round 


over Connecting Lines. 


Co., 127 Mich. 333, 86 NW 827, 55 LRA 
306. 


74. Mills v. Shult, 2 B. D. Smith (N. 
NEstY GES 
75. Elston v. Fieldman, 57 Minn. 


70, 58 NW 830. 


76. Elston v. Fieldman, supra. 

77. Elston v. Fieldman, supra. 

78. Williams v. Vanderbilt, 28 N. 
Ney PGS AS We DY Bes erie YS) leks. 
491]; Quimby v. Vanderbilt, 17 N. Y. 
306, 72 AmD 469; Ward v. Vander- 


bilt,; 4 Abb. Dec. (N. Y.) 521, 1 Keyes 
70, 34 HowPr 144. 


79. Williams v. Vanderbilt, 28 N. 
Y. 217, 84 AmD 3383 [aff 29 Barb. 491]; 
Quimby v. Vanderbilt, 17 N. Y. 306, 
72 AmD 469; Ward v. Vanderbilt, 4 
Abb. Dec. (N. Y.) 521, 1 Keyes 70, 34 
HowPr 144. 


80. Thurston v. 
205 Mich. 278, 171 NW 423. 

81. Stewart Taxi-Service Co. v. 
Spencer, 149 Md. 635, 1382 A 153. 

82. Cooke v. Wilson, 85 L. J. K. B. 
assy Marriott v. Yeoward, 79 1a: J: 
K. B. 114, [1909] 2 K. B. 987; Hooper 
vo iumness Rh. Co: 23 7% LY Ri451: 


[a] English rule.—(1) Under the 
English law the mere delivery and 
acceptance of a ticket with conditions 
on its face is not sufficient to make 
the conditions a part of the contract. 
Cooke Vv. Wilson; 85 li J. Ky B: 888. 
Marriott v. Yeoward, [1909] 2 K. B. 
987. (2) For such conditions to be 
binding it must be found that the 
passenger knew there was writing or 
printing on the ticket (Marriott v. 
Yeoward, supra), (8) and that such 
writing contained conditions relating 
to the contract of carriage (Marriott 
v. Yeoward, supra; Hooper v. Fur- 
MESSwieey CO: aca. Av, lest 45d) CA): Lor 
the carrier has done what was rea- 
sonably sufficient to give the pas- 
senger notice of the conditions (Hoop- 
er v. Furness Railway, supra). (Oe) 
Conditions printed on the face are 
regarded as a part of the contract if 
the passenger knows that there was 
writing on the ticket, and the carrier 
has done what is reasonably sufficient 
to bring the conditions to the notice 
of the passenger, even though the 
passenger has not read the ticket or 
does not know that it contains condi- 
tions. Marriott v. Yeoward, supra. 
(6) In determining whether  suffi- 
cient means of giving notice have been 


Northern Nav. Co., 
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, 


trip ticket for a voyage which includes side trips 
in automobiles owned by another company, which 


are arranged for and advertised as a part of the 


A steamship 


on Use—(1) In 


tations, which 


used, the class of persons with whom 


the contract is made is taken into 
consideration. Cooke v. Wilson, Su- 
pra; Marriott v. Yeoward, supra. (7) 


Where the passenger goes first class 
and is a person of education and in- 
telligence, the sending of the ticket 
to the intending passenger some days 
before the vessel sails constitutes 
a reasonable means of bringing 
the conditions to the attention of 
the passenger. Marriott v. Yeoward, 
supra. (8) If, for the convenience of 
such a passenger, the carrier does 
not follow the ordinary practice of 
sending the ticket in advance, it be- 
ing requested that the ticket be de- 
livered at the boat, the passenger can- 
not complaint that reasonable steps 
were not taken to give notice of the 
conditions, and the carrier is regard- 
ed as having done what is reasonably 
sufficient to bring the conditions to 
the passenger’s attention. Marriott 
v. Yeoward, supra. (9) The placing 
of an open “Passenger Contract” con- 
taining considerable printed matter 
before a person of normal intelligence 
and education sufficiently puts the 
passenger on notice of conditions con- 
tained in the ticket. Cooke v. Wilson, 
supra. 

83. Validity 
conditions: 
Exempting from liability for provid- 

ing improper or insufficient landing 

facilities see infra § 931. 

Limiting liability for passenger’s bag- 

gage and effects see infra § 981. 


and enforcibility of 


Limiting liability for personal in- 
juries see infra § 968. 
84 The Cretic, 224 Med. 216: The 


Morro Castle, 168 Fed. 555; The Ken- 
sington,.88 Fed. 331 [aff 94 Fed. 885, 
36 CCA 533 (rev on other grounds 
P83) Ue Se 2038 22s SCur0 2 eG) Menour 
190)]; Henderson y. Canadian Pac. 
R: Co., 258 Mass. 372, 155 NE Tewes 
v. North German Lloyd SS. Co., 186 N. 
Y. 151, 78 NE 864, 8 LRANS 199, 9 
AnnCas 909; Murray v. Cunard SS. 
Co., 235.N. ¥. 162, 139 NE 226, 26 ALR 


1371; Kopetzky vi Cunard SS.) ‘Coy 
131 Misc. 599, 227 NYS 539; Morgan 


v. Oceanic Steam Nav. Co., 130 Mise. 
570, 224 NYS 420; Sterling Amuse- 
ment Co. v. La Compagnie Generale 
Transatlantique, 61 Misc. 603, 113 
NYS 1032; Darnana v. La Compagnie 
Générale Transatlantique, 114 NYS 
118. See Oceanic Steam Nav. Co. v. 
Corcoran, 9 F. (2d) 724, 57 ALR) 163 
(recognizing the existence of the rule 


Yor iater cases, developments and changes in the law see Annotations, 


senger’s carriage on the side trips; 
responsibility will be imposed where the ticket con- 
tains an express provision that the selling company 
acts only as agent and accepts no responsibility be- 
yond its own line.*+ 


[§ 908] e. Conditions in Tickets and Limitations 


trip and paid for by the purchase price of the steam- 
ship ticket, may assume responsibility for the pas- 


-80 but no such 


General. Although the English rule 


seems to be slightly different,*? it is generally held 
by the American cases that if conditions and lmi- 


are inherently valid,** have been 


placed in the body of a passage contract for an 
ocean voyage, so as to be a part thereof, they be- 
come binding upon the passenger by his mere ac- 
ceptance of the ticket within such a time as to give 
him an ample opportunity to examine its contents.** 


stated in the text). But see Leven- 
sohn v. Cunard SS. Co., 162 Ill. A. 421 
(denying the existence of a distinc- 
tion between conditions a part of the 
contract and those outside of it, and 
regarding it as necessary that all con- 
ditions be brought to the notice of the 
passengers, although the only condi- 
tions actually involved were some ap- 
pearing on the back of the ticket). 


[a] Acceptance and use of a ticket 
together with a lapse of time before 
its use give rise to an implication of 
assent to the conditions of its issu- 
ance. The Cretic, 224 Fed. 216; Hen- 
derson v. Canadian Pac. R. Co., 258 
Mass. 372, 155 NE 1; Kopetzky v. Cun- 
ane SS: Co. L3l MISE. 15997 2 2a 


[b] Actual knowledge of the con- 
ditions or limitations on the part of 
the passenger is unnecessary. The 
Morro Castle, 168 Fed. 555; Hender- 
son v. Canadian Pac. R. Co., 258 Mass. 
372, 155 NE 1; Tewes v. North Ger- 
man iloyd SS. Co., 1/386 NS ¥. 151) 78 
NE 864, 8 LRANS 199, 9 AnnCas 909; 
Sterling Amusement Co. v. La Com- 
pagnie Generale Transatlantique, 61 
Mise. 608, 113 NYS 1032; Darnana v. 
La Compagnie Générale Transatlan- 
tique, 114 NYS 118. 


{[c] Calling passengers’ attention 
to conditions and limitations which 
are a part of the passage contract is 
unnecessary. The Cretic, 224 Fed. 
216; The Morro Castle, 168 Fed. 555: 
The Kensington, 88 Fed. 331 [aff 94 
Fed. 885, 36 CCA 533 (rev on other 
grounds 183 U. S. 268, 22 SCt 102, 46 
L. ed. 190)]; Henderson v. Canadian 
Pac. R.. Co., 258 .Mass.1372. 155 NE 
1; Murray v. Cunard SS Co., 2850N- 
Y¥.-162, 139 NE 226; 26 ALR 1371. 
Tewes v. North Gerinan Lloyd SS. Co., 
186 N. Y. 151, 78 NE 864, 8 LRANS 
199, 9 AnnCas 909; Kopetzky v. Cun- 
ard “SS. Co., 131 Misc. 599, 227 NYS 
539; Morgan v. Oceanic Steam Nav.- 
Co,, 180 Mise. 570, 224 NYS 420; 
Sterling Amusement Co. vy. La Com- 
pagnie Générale Transatlantique, 61 
Mise. 603, 113 NYS 1032; Darnana y. 
La Compagnie Générale Transatlan- 
tique, 114 NYS 118. 


[ad] Failure to read.—(1) Failure 
of a passenger to read a ticket does 
not prevent his being bound by the 
conditions and limitations contained 
therein. The Cretic, 224 Fed. 216: The 
Morro Castle, 168 Fed. 555; The Ken- 
sington, 88 Fed. 331 [aff 94 Fed. 885, 
36 CCA 533 (rev on other grounds 


same title and section number, 


§§ 908-911] 


Conditions printed upon the back of a passenger’s 
contract ticket will bind a passenger in the same 
manner as those appearing upon the face, if, upon 
the face of the ticket and as a part of the contract, 
it is stated that the ticket is issued subject to the 
conditions printed on the back thereof;8*> and a 
passenger may, of course, show his assent to con- 
ditions by putting his signature to them.8* In the 
absence of a reference in the passage contract suffi- 
cient to incorporate as a part thereof conditions 
appearing upon the back,®’ stipulations or condi- 
tions so printed form no part of the contract and 
do not bind the passenger unless his attention has 
been called to them or it is shown that he knew 
or had reason to know of their existence.88 Even 
a provision appearing on the margin in the body of 
the ticket but prefaced by the heading “Notice” 
has been held to form no part of the contract,’® 
and not to be binding upon the passenger in the 
absence of its having been read by, or called to the 
attention of, the passenger.®° 


Incorporation by reference to tariff schedules. A 
provision in a contract ticket that it is sold subject 
to the conditions of the lawfully published tariff of 
the steamship company incorporates as a part of the 
contract and makes binding on the passenger such 
conditions as are properly contained in a tariff sched- 
ule, published and filed, in compliance with statu- 
tory requirements.°1 Conditions or limitations con- 
tained in a tariff schedule cannot have this effect 


Tow Unis acOone oe el Le. 46 ele ed: 
190)}; Tewes v. North German Lloyd 
SS CGo.,, 186 N.Y. 525.78 INE D113; 


[a] 


SHIPPING 


Illustrations.—(1) A passen- 
ger who accepts and uses such a tick- 
et is bound by the conditions on the 


° 
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if they have not been adopted as a part of the con- 
tract of carriage,®* if they have no relation to mat- 
ters which may properly be inserted in the tariff, 9% 
or if the tariff has not been filed as required by law 
even though it has been published.®4 


[§ 909] (2) Notice of Intention To Sail. A 
steamship company may properly require by condi- 
tion in the ticket that before a passenger shall be 
entitled to passage he must give notice of his inten- 
tion to embark a specified number of days in ad- 
vance;°° but noncompliance with a condition re-- 
quiring notice of intention to sail to be given so 
many days in advance in order to obtain the reser- 
vation of a berth does not excuse the vessel owner 
from liability for failure to forward a ticket pur- 
chased in this country for a passenger abroad.?® 


[§ 910] (3) Alterations in Ticket. A provision in 
a ticket that the agent issuing it shall have no power 
to alter any of its provisions and that any altera- 
tions so made shall not be binding on the carrier is 
one that is designated for the benefit of the carrier, 
and the fact that an agent alters the port of des- 
tination as printed in the ticket cannot be relied on 
by the passenger to show that the contract, after it 
has been fully executed, is invalid and that limita- 
tions contained therein are not binding on the pas- 
senger.°? 


[§ 911] (4) Exchange of Tickets. A steamship 
company may properly establish a rule requiring the 


venson, L. Ri 2 HB. Le Se: 470, 
[a] Acceptance of ticket is insuf- 


Brinck v. North German Lloyd §S. 
Co., 186 N. Y. 525, 78 NE 1100; Tewes 
v. North German Llayd SS. Co., 186 
N. Y. 151, 78 NE 864, 8 LRANS 199, 
9 AnnCas 909. (2) “The act of ac- 
ceptance gives rise to an implication 
OEP aASSOMUsb its vn ae Lie passenger 
who omits to read takes the risk of 
omission.” Murray v. Cunard SS. Co., 
235 N. Y. 162, 166, 139 NE 226, 26 ALR 
1371. 


[e] Inability to read the ticket 
does not prevent its conditions and 
limitations from being binding on the 


passenger. O’Regan v. Cunard SS. 
Con 160) Mass. 356, 35 IN 1070; 39 
AmSR 484; Sterling Amusement Co. 


v. La Compagnie Générale Transat- 
Jantique, 61 Misc. 608, 113 NYS 1032, 
[aff 113 NYS 1151]. 


[f] Surrender of ticket when on 
poard.—(1) A passenger who has ac- 
cepted a ticket and has had ample op- 
portunity to read it is not relieved 
from its conditions by reason of the 
fact that he is compelled to surrender 
it when he goes on board the ship and 
cannot thereafter remember its terms. 
Murray. v. Cunard SS. Co., 235 N.-Y. 
162, 166, 139 NE 226, 26 ALR 1371. 
(2) “A contract valid and reasonable 
in its inception does not become in- 
valid and unreasonable thereafter, be- 
cause the passenger who has as- 
sented, is unable, when the voyage is 
over, to recall the terms of the as- 
sent. If some aid of memory is re- 
quired, his business is to make for 
himself a note of the conditions, or 
to procure from the carrier a copy, 
which doubtless would be given for 
the asking.” Murray v. Cunard SS. 
Co., supra. 


85. O’Regan v. Cunard SS. Co., 
160 Mass. 356, 35 NE 1070, 39 AmSR 
484; Bryan v. Eastern & Australian 
8S. Co., Ltd., 28 Philippine 310. : 


back even though he does not read the 
ticket (O’Regan v. Cunard SS. Co., 160 
Mass. 356, 35 NE 1070, 39 AmSR 
484), (2) or his attention has not been 
called to them (Bryan v. Hastern 
& Australian SS. Co., Ltd., 28 Philip- 
pine 310). 


86. Lumsden v. Pacific SS. Co., 28 
Sl Od an 
87. the Majestic, 166 Us Ss sib, Lil 


SCt 597, 41 L. ed. 1039 [rev 60 Fed. 
624, 9 CCA 161, 23 LRA 746]; Wood 
v. Cunard SS: Co., 192 Fed. 298, 112 
CCA 551, 41 LRANS 371; Weinberger 
v. Compagnie Générale Transatlan- 
tique, 146 Fed. 516. 


[a] Sufficiency of reference.—The 
words “See back” appearing at the 
foot of the page containing the con- 
tract and signatures of the parties 
do not incorporate as a part of the 
contract a group of conditions con- 
tained on»the back of the ticket un- 
der the heading of ‘Notice to pas- 
sengers,”’ and where it is stated that 
the contract is made subject to the 
listed conditions. The Majestic, 166 
Uses oo, LiasCl bot, Aimed. 21039 
{rev 60 Fed. 624, 9 CCA 161, 23 LRA 
746]; Wood v. Cunard SS. Co., 192 
AGE 293, 112 CCA 551, 41 LRANS 
371. 


.88. The Majestic, 166 U. S. 375, 17 
S@t 597, 41 Ls ed. 1039 [rev 60 Hed. 
624, 9 CCA 161, 23 LRA 746]; Wood 
Vv. Cunard SS. Go.) 192 (Wed..293, 112 
CCA 551, 41 LRANS 371; Weinberger 
v. Compagnie Générale Transatlan- 
tique, 146 Fed. 516; The Minnetonka, 
146 Fed. 509, 77 CCA 217 [certiorari 
den 208 UL S. SSO 27 SOU WIT) od) Aue 
ed. 330]; La Bourgogne, 144 Fed. 781, 
TomOCAT647 fati 200) Unis 96, Zs isOr 
664, 52 LL. ed. 973]; Levensohn vy. 
Gunard SS. Co., 162 Till. A. 421; Thurs- 
ton v. Northern Nav. Co., 205 Mich. 
278, 171 NW 423; Henderson v. Ste- 


ficient to show assent to unincorpo- 

rated conditions which are printed on 

the back of the contract. Levensohn 

v. Cunard SS. Co., 162 Il]. A. 421; Hen- 

ete v. Stevenson, L. R. 2 H. Ll Se. 
70. 


89. Smith v. North German Lloyd 
SS. Co., 142 Fed. 1082 [aff 151 Fed. 
222, 80 CCA 574]. Contra Kopetzky 
v. Cunard SS. Co., 131 Mise: 599, 227 
NYS 539. 


90. Smith v. North German Lloyd 
SS Co. 1425 Heds0032) ath haaeneds 
222,80 CCA 574]. 


91. The Virginia, 266 Fed. 437. 


92. Vanderberg v. Detroit, etc., 
Nay. Co., 216 Mich. 682, 186 NW 477. 


93. Pacific SS. Co. v. Cackette, 8 F. 
(2d) 259 [certiorari den 269 U.S. 586, 
46 SCt 203, 70 L. ed. 426]. 


[a] Illustration.—A condition, in 
a tariff schedule published and filed 
under the terms of Shipping Act (39 
Sit-at Len 78105 646) WSCA IS SHuy meses 
requiring passengers’ claims for dam- 
ages to be filed within ten days after 
landing, cannot be made binding on 
passengers by a statement in the 
ticket that it is sold subject to the 
conditions of the lawfully published 
tariff, for such a condition bears no 
relation to rates and charges which 
are the matters the statute requires 
to be inserted in the tariff. Pacific 
SS. Co. v. Cackette, 8 F. (2d) 259 [cer- 
tiorari den 269 U.S. 586, 46 SCt 203, 
70 L. ed. 426]. 


94. Vanderberg v. Detroit, - etc., 
Nav. Co., 216 Mich. 682, 186 NW 477. 

95. Rabinowitz v. Cunard SS. Co., 
119 NYS 625. 

96. Zabron v. Cunard SS. Co., 151 
Iowa 345, 131 NW 18, 34 LRANS 751. 


97. Henderson vy. Canadian Pac. R. 
Co., 258 Mass. 372, 155 NE 1. 
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passenger to appear at the company’s office at the 
port of sailing within a reasonable time before de- 
parture and exchange the coupon previously received 
for a berth ticket.°% If such a rule has not been com- 
plied with, even though it has not properly been 
brought to the attention of the passenger, a ship offi- 
cer who refuses passage because of the lack of a 
berth reservation commits no wrong where by stat- 
ute a ship is prohibited from carrying passengers for 
whom there are no berths.°® But if such a rule is not 
printed in the literature or tickets handed to passen- 
gers, a steamship company will be held responsible 
for the consequences of the negligent conduct of its 
selling agents in informing passengers that the cou- 
pon first received entitles them to passage without 
further formalities.+ 


[§ 912] f. Transferability. Unless there is some- 
thing in the contract to prohibit it, a passenger’s 
rights under a ticket may be assigned or transferred 
to another,” and this may be done by delivery of the 
. ticket for a valuable consideration without a written 


transfer.? 


[§ 913] g. What Law Governs. The nature, ob- 
ligations, and construction of a contract for the con- 
veyance of passengers by water are, as a general 
rule, to be determined by the law of the place where 
the contract is made;* not that of the place where 
the performance of the contract is to be completed,°® 
nor that of the shipowner’s domicile.® Stipulations 
for exemption from liability, although valid by the 
law of a foreign country, which the contract states 
by its terms is to govern, are not enforceable in our 
courts if contrary to the public policy of this coun- 
try, either where both vessel owner and passenger 
are citizens of the United States and the place of 
completion of the contract of carriage is within this 
country,’ or where the contract is made in this coun- 
try between a foreign steamship company and a pas- 


IWS WOE Sk 
1039]; 


98. Gosney y. San Francisco, etc., 
SS. Co., 177 Mo. A. 328, 164 SW 162. 
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Se lh oS CUMDOT, ited. 
O’Rourke v. Cunard SS. Co., 
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senger who is to be carried to a foreign port;* but 
apparently the rule is otherwise where a contract for 
carriage to this country is made in a foreign country 
between a foreign steamship company and passen- 
ger.° 


[§ 914] BE. Performance of Contract or Duty To 
Transport—1l. In General. It is, in general, the pri- 
mary duty of the vessel owner to see that the pas- 
senger is, with comfort? and safety,1? carried to, 
and safely landed at, the port of destination.” 


Decease of passenger during voyage. Ordinarily, 
it seems that when a passenger dies at sea, a decent 
committal of the body to the deep in accordance with 
the custom in such matters discharges the duties 
‘which the law imposes upon the carrier, and the next 
of kin have no right of action because of the burial 
at sea;'3 but under exceptional circumstances de- 
livery of the body to the port of destination may be 
required.+4 


[§ 915] 2. Commencement of Voyage; Vessel To 
Be Furnished—a. Particular Vessel. A contract 
calling for carriage on a particular vessel is not sat- 
isfied by an offer to furnish passage on another ves- 
sel, although it 1s competent and safe,1° and upon 
a failure to furnish the specific vessel within the 
time allotted by the contract the passenger is enti- 
tled to rescind and abandon the voyage;'® but if, 
instead of rescinding, the passenger. accepts trans- 
portation on another vessel, which the steamship 
company has arranged for, the passenger thereby 
ratifies the original contract and he remains bound 
by its terms.17 When the vessel, upon which the 
voyage is to be taken, is, without the knowledge of 
either party, completely destroyed at the time the 
contract of carriage is entered’ into, the only obli- 
gation on the part of the vessel owner, in the absence 
of an agreement to provide a substitute vessel, is to 
return the passage money with interest.1§ 


class passenger vessel having the 


99. Gosney v. San Francisco, etc., 
bw. COo,, Supra. 


1. Gosney v. San Francisco, etc., 
SS. Co., supra. 


2. The Willamette Valley, 71 Fed. 
712; Cobb v. Howard, 5 F. Cas, No. 
2,925 [aff 5 F. Cas. No. 2,924]. 


3. Cobb v. Howard, supra. 


4 U. S—The Constantinople, 15 
F. (2d) 97; The Majestic, 60 Fed. 624, 
9 CCA 161, 23 LRA 746 [rev on other 
grounds 166 U. 8. 375,17 SCt 597, 41 
ed. 1039]. 


La.—Arayo v. Currel, 1 La. 528, 20 
AmD 286. 


Mass.—O’Regan vy. Cunard SS. Co., 
ee Mass. 356, 35 NE 1070, 39 AmSR 


N. Y.—O’Rourke vy. Cunard SS. Co., 
169 App. Div. 943, 154 NYS 29> [aft 
118 NE 1070]. 


Philippine.—Bryan vy. Wastern & 
Sone yal SS. Co., Ltd., 28 Philippine 


Eng.—Peninsular, ete., Steam Nav. 
Co. v. Shand, 3 Moore P. C. N. S. 272, 
16 Reprint 103. 


5. The Constantinople, 15 F. (2d) 
97; The Majestic, 60 Fed. 624, 9 CCA 
161, 23 LRA 746 [rev on other grounds 


169 App. Div. 943, 154 NYS 29 [aff 222 
N. Y. 574, 118 NE 1070]; Peninsular, 
etc., Steam Nay. Co. v. Shand, 3 Moore 
PGON.S: 272, FOO Reprint ost 


6 Arayo v. Currel, 1, a. 528, 20 
AmD 286. 


7. The Kensington, 183 U. S. 263, 
22 SCt 102, 46 L. ed. 190. 


8. Oceanic Steam Nav. Co. v. Cor- 
coran, 9 F. (2d) 724, 57 ALR 1638; The 
New England, 110 Fed. 415. 


9. ©’Regan v. Cunard SS: Co., 160 
Mass. 356, 35 NE 1079, 39 AmSR 484; 
Fonseca v. Cunard SS. Co., 153 Mass. 
ern 27 NB 665, 25 AmSR 660, 12 LRA 


_10. Accommodations and provi- 
sions see infra §§ 922-926. 


11. Injuries to passengers see in- 
fra §§ 932-968. 


12. Stone v. The Relampago, 23 F. 
Cas. No. 18,486; Smith v. North 
American Transp., etce., Co., 20 Wash. 
580, 56 P 372, 44 LRA 557. And see 
infra §§ 914-931. 


13. See Finley vy. Atlantic Transp. 
Co., 220 N. Y..249, 115 NE 715, LRA 


1917E 852, AnnCasi1917D 726. 

14. Finley y. Atlantic Transp. Co., 
supra. 

[a] Tllustration.—Where a first- 


For later cases, developments and changes in the law see Annotations, 


means of embalming a body has done 
So, So that it can be taken to the port 
of destination in a perfect state of 
preservation, and there ‘have been 
found in the effects of the passenger 
ample means to defray the expenses 
of delivering the body at the port of 
destination and also the address of 
the next of kin, who is willing to de- 
fray all expenses, the carrier violates 
a common-law duty and is responsi- 
ble in damages to the next of kin if 
within a short distance of the port of 
destination and without necessity it 
buries the body at sea. Finley v. At- 
lantic Transp. Co., 220 N. '¥. 249, 115 
a 715, LRA1917E 852, AnnCasi917D 
726. 


15. Cobb v. Howard, 5 F. Cas. No. 
2,925. But see Turner v. Barneson, 
22 Wash. 78, 60 P 54 (holding that if 
the vessel is wrecked or destroyed 
before the commencement of the voy- 
age the carrier, to be entitled to any 
passage money received, must at least 
furnish another vessel equally as safe 
and with equal accommodations). 


16. Cobb v. Howard, supra; How- 
ard v. Astor Mut. Ins. Can 18 N. Y¥. 
Super. 38. 


17. Eggermont y. 
Ltd., 119 NYS 1110. 


18. Bonsteel v. Wanderbilt 21 
Barb. (N. Y.) 26; Briges v. Vander- 
bilt, 19 Barb. (N. Y.) 259, » 


Cunard SS. Co., 


same title and section number, 
. 
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[§ 916] b. Condition and Seaworthiness of Ves- 
sel.1° Although there is considerable to indicate 
that a contract for the carriage of passengers does 
not include an absolute implied warranty of the sea- 
worthiness,” as is involved in an undertaking for 
the carriage of goods;2! it has been said in other 
eases that every contract for the transportation of 
passengers by sea contains an implied warranty on 
the part of the owner that the vessel is seaworthy, 
or that she will be made seaworthy before the voyage 
is proceeded upon.?* It is, at least, clear that lia- 
bility will result from a failure to exercise due care 
to make the vessel seaworthy;?* and although pas- 
sengers have purchased their tickets, and paid their 
passage money, they may nevertheless rescind their 
contracts and refuse to go to sea for the reason that 
they believe the vessel to be unseaworthy, unless up- 
on a survey the vessel is found to be staunch and 
properly equipped for the contemplated voyage.?# 


Crew. The vessel must be provided with a crew 
adequate in number and competent to perform all 
their duties with reference to all the exigencies of 
the intended route.?°® ] 


[§ 917] c. Time for, and Delay in, Commence- 
ment of Voyage. The commencement of the voyage, 
at the time provided for, is not excused by reason of 
the fact that the stress of weather has disabled the 
vessel from reaching the port of departure at the 
time provided for embarkment.?® Where the only 
time specified in the ticket is that the passage will 
take place within a particular month, the owner of 
the vessel has the whole of that month within which 
to furnish transportation to passengers,?" but if pas- 
sage on the vessel agreed upon is not furnished with- 
in the month, passengers are not deprived of their 
cause of action for breach of contract because of the 
fact that before the month expires they cease to wait 


19. Liability for injuries resulting 
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they are of a class or race that can- 
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for the vessel and leave the port of embarkation by 
other modes of transportation.?® 


[§ 918] d. Departure Ahead of Time. Ordina- 
rily, a departure of the vessel before the time agreed 
upon, resulting in the passenger’s being left behind, 
constitutes a breach of contract.for which damages 
may be recovered;?® but a departure of a vessel be- 
fore the time agreed gives no right of action to the 
holder of a ticket who is left behind where, before 
the time scheduled for sailing, the government in- 
spector has forbidden the taking of any more pas- 
sengers on the boat.*° 


[§ 919] e. Departure with Visitors on Board.’ 
Friends and relatives who go aboard to assist pas- 
sengers or bid them farewell are entitled to reason- 
able means and opportunity of leaving the boat be- 
fore she starts,** and there is no presumption of 
law, that every person who foes on board does so as 
a passenger unless he notifies an officer to the con- 
trary, which will relieve the carrier from its duties 
in this respect.*3 A person who has brought a pas- 
senger aboard to escort her to her cabin and pay her 
fare, and who has been assured by the clerk that he 
will have time to pay the passage money, is entitled 
to a sufficient time to transact his business before 
the usual signals are given and the vessel started.?+ 


[§ 920] 3. Undesirable and Too Many Passen- 
gers.°° A vessel whose custom it is to carry steerage 
passengers commits no breach of contract or duty as 
to a first-class cabin passenger by the mere taking 
on of steerage passengers at a port where a conta- 
gious disease has broken out.?® Although the rule 
appears to be otherwise where the overcrowding is 
due to an extraordinary condition, such as an earth- 
quake, and the excess number of passengers come 
on board against the wishes of the owners and offi- 
cers of the vessel,** passengers are ordinarily en- 


ment of the voyage, determines not to 


from defects in vessel, its appHances, 
or equipment see infra §§ 951-955. 


20. The Oregon, 133 Fed. 609, 68 
CCA 6038; Smitton v. Orient Steam 
INV CcOL,. 96) I De Rep. IND S. 848. 


[a] Illustration.—“‘As regards the 
carriage of passengers by land or sea, 
the warranty is not an absolute war- 
ranty, but it is only to exercise rea- 
sonable care for the passengers’ safe 
carriage.’ Smitton v. Orient Steam 
INAV Coo 967L..;E.) Rep. N.S. 848. 


21. See supra § 739. 


22. The Linseed King, 24 F. (2d) 
967; The Guardian, 89 Fed. 998; In re 
Myers Excursion, etc., Co., 57. Fed. 
240 [aff sub nom. The Republic, 61 
Fed. 109, 9 CCA 386]; Stone v. The 
Relampago, 23 F. Cas. No. 13,486. 


[a] Obligation as to seaworthi- 
ness same as where cargo is mer- 
chandise.—‘‘No difference exists, as to 
unseaworthiness, between private and 
common carriers, or as to whether a 
cargo consists of merchandise or pas- 
sengers, since, in each instance, a sea- 
worthy boat must be used. The 
Linseed King, 24 F. (2d) 967, 970. 


23. See infra § 951. 

24. The Guardian, 89 Fed. 998. 

25. In re Pacific Mail SS. Co., 130 
Fed. 76, 64 CCA 410, 69 LRA 71. 


[a] Crew that cannot under- 
stand officers’ language.—A vessel 
owner violates his duty with respect 
to providing a competent crew where 


not understand the orders that be- 
come necessary in the course of their 
duties because of a lack of knowledge 
of the language in which they are giv- 
en. In re Pacific Mail SS. Co., 130 
Fed. 76, 64 CCA 410, 69 LRA 71. 


26. Cobb v. Howard, 5 F. Cas. No. 
2,924 [aff 5 F. Cas. No. 2,925]. 


[a] Reason for rule.—‘Until the 
passenger becomes connected with 
the vessel as a passenger on board, he 
is in no way subject to her casual- 
ties and misfortunes, occurring 
through stress of weather or other- 
wise. The winds and waves, or the 
weather, are no excuse for the non-ful- 
filment of the contract as to the time 
of the commencement of the voyage.” 
Cobb v. Howard, 5 F. Cas. No. 2,924 
fate bm. Cas: No. 23925): But isee 
Zellweger v. The Robert Cooper, 30 F. 
Cas. No. 18,207 (where it was said 
that if the commencement of the 
voyage is delayed because the weath- 
er is so stormy as to make it unsafe 
to go to sea, there is no violation of 
the contract as to the time for com- 
mencement of the voyage). 


Delay in furnishing connecting ves- 
sel see infra § 928. 


27. Cobb v. Howard, 5 F. Cas. No. 
2,925, 10 NYLegObs 353 [aff 5 F. Cas. 
No. 2,924, 3 Blatehf. 524]. 


28. Cobb v. Howard, supra. But 
see Zellweger v. The Robert Cooper, 
380 F. Cas. No. 18,207 (holding that, 
where the passenger, before the lapse 
of the time allowed for the commence- 


go on the voyage relying on his right 
to a return of the passage money, the 
passenger can recover only one half 
of his passage money even though the 
vessel does not actually sail until aft- 
er the time agreed upon). 


[a] Reason for rule.—‘‘The ut- 
most that can be claimed is, that the 
passengers took the risk, if the ves- 
sel arrived within the month, of los- 
ing their right to demand a return 
of their fare.” Cobb v. Howard, 5 F. 
Cas. No. 25924 [aff 5 EB. Cas; No. )2;- 
925]. 

29. The Zenobia, 
18,209, Abb. Adm. 80. 


30. Hughson v. Winthrop Steam- 
boat Co., 181 Mass. 325, 64 NE 74, 58. 
LRA 432. 

31. Care required for personal 
safety of visitors see infra § 934. 

32. Keokuk Packet Co. v. Henry, 
50 Ill. 264.° 

33. Keokuk Packet Co. v. Henry, 
supra. 

34. Stoneseifer v. 
243. 

35. Statutory regulations as _ to 
number of passengers see supra § 881. 
36. The Normannia, 62 Fed. 469. 

Liability for false representations 
of ticket agent that steerage passen- 
gers will not be carried see supra § 
906. 

37, The Charles Nelson, 149 Fed, 
846. 2 


30 «ES Cas; No: 


Sheble, 31 Mo. 
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titled to demand that no more shall be carried than 
the vessel can reasonably accommodate,** and vol- 
untary overcrowding of the vessel so as to result in 
insufficient and inadequate accommodations is a 
violation of the carrier’s duty to earry sately and 
with proper accommodations,®® even though after 
the voyage is under way the carrier does all that is 
within its power to furnish proper accommoda- 
tions ;#° but a passenger who seeks passage after the 
vessel is already overcrowded, and is informed that 
because of that fact he cannot be given the usual 
accommodations, takes the risks of the inadequacy of 
such accommodations that are offered him and which 
he accepts.44 The fact that a vessel has obtained 
permission from inspectors to overcrowd the vessel, 
beyond the limits of its accommodations, does not 
relieve the vessel owner from lability for damages 
resulting to passengers from an overcrowding of the 
vessel.4? 


[§ 921] 4. Ejection of Passengers.*? As a gener- 
al rule, a person who has come on board a vessel en- 
gaged as a common carrier of passengers in viola- 
tion of no rules, has been accepted as a passenger, 
has paid his fare, and is behaving properly in all 
respects, cannot be rightfully expelled from the 
vessel before the contract of carriage has been per- 
formed.** The fact that such a passenger is threat- 
ened with almost certain death at the port of des- 
tination affords the master no justification, even 
though he acts with humane motives, in expelling the 
passenger and putting him on board another vessel 
which returns him to the port of departure.*® AlI- 
though a passenger has been guilty of misconduct 
on a former oceasion, 1f he has come on board, has 
paid his fare, and is conducting himself in a decent 
and orderly manner, the carrier cannot deny him 
passage.*® 


[a] Tllustration.—Steerage pas- 
sengers cannot recover their ticket | 43 LRANS 820. 
money and damages for discomfort [a] 
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However, if a person who is so ill that - 
Ferry Co., 152 Ky. 220, 153 SW 222, 


Illustration.—W here, 


[§§ 920-922 


, he is not fit to travel without medical attention pur- 


chases an ordinary ticket from a steamship company 
without giving notice of his condition, depending 
wholly on the carrier to furnish medical aid, the car- 
rier upon discovering that fact, after the passenger 
has boarded the vessel, may remove him to the shore 
and refuse passage.t7 After a person who was a 
passenger has ceased to become such, by reason of 
his remaining on board the vessel an unreasonable 
time after its arrival, he may properly be ejected 
provided that no more force than is reasonably nec- 
essary is used to accomplish the ejection.*® 


Threats to eject. A threat by a ship’s officer to 
eject a passenger unless the passage money is paid, 
because of erroneous information that a check with 
which the passenger paid for his ticket is worthless, 
constitutes a breach of duty on the part of the ecar- 
rier and gives rise fo a cause of action for damages _ 
even though the passenger is not actually ejected due 
to'the fact that the fare is paid by a fellow pas- 
senger.*® The leaving of a boat in compliance with 
an officer’s command to that effect is equivalent to 
an ejection, and is not a voluntary departure from 
the boat.°°® 


[§ 922] 5. Accommodations and Provisions®!—a. 
In General. Unless there is an understanding to the 
contrary,°? a contract for the carriage of passen- 
gers carries with it by implheation a right to reason- 
ably suitable comforts, accommodations, and con- 
veniences.?? To be reasonable and proper, the ae- 
commodations must be such as are usually afforded 
to passengers of a similar class,°* on similar voy- 
ages,°° and in similar vessels;°° but as the passen- 
ger’s contract also entitles him to such accommoda- 
tions as are necessary to a reasonable degree of com- 
fort, and to physieal health and safety,®* it is no jus- 
tification that other vessels in the trade carry passen- 


Expenses of caring for passengers 
at port of refuge as general average 


pursu- charge see infra § 1065. 


and inadequate accommodations caus- 
ed by an overcrowding of the vessel 
where the overcrowding is due to an 
extraordinary condition, Such as an 
earthquake, and excess numbers have 
come on board against the wishes of 
the owners and officers of the vessel. 
The Charles Nelson, 149 Fed. 846. 


38. Bailey v. The Sonora, 2 F. Cas. 
No. 746. 


39. The Valencia, 110 Fed. 221 [aff 
117 Fed. 68, 54 CCA 454]; Bailey v. 
The Sonora, 2 F.. Cas. No. 746. 


40. Bailey v. The Sonora, supra. 


41. Van Anda v. Northern Nav. 
Co., 111 Fed. 765, 49 CCA 596, 55 LRA 
544, 


42. The Valencia, 110 Fed. 221 [aff 
117 Fed. 68, 54 CCA 454]. But see 
The Oregon, 133 Fed. 609, 68 CCA 603 
(apparently assuming that there is no 
breach of duty as to passengers if 
the number is limited to that allowed 
by the inspector’s certificate, even 
though it overcrowds the vessel so 
far as accommodations to passengers 
are concerned). 


43. Ejection of passengers by car- 
riers in general see Carriers §§ 1165— 
1228. 

44. Pearson vy. Duane, 4 Wall. (U. 
S.) 605, 18 L. ed. 447; La Gascogne, 
135 Fed. 577; Reasor v. Paducah, etc., 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ant to a contract with a steamship 
company, a person has engaged pas- 
sage for a passenger and ‘had a ticket 
delivered to him, but subsequently 
the person obtaining the passage has 
the ticket canceled, although of this 
the passenger is not notified and ‘his 
ticket is accepted and he is installed 
on board, the carrier is liable for 
damages suStained if but a few mo- 
ments before the vessel sails the pas- 
senger is told that his ticket is no 
good and he is ejected. La Gascogne, 
135 Fed. 577. 


45. Pearson v. Duane, 4 Wall. 
S.) 605, 18 L. ed. 447. 


46. Reasorv v. Paducah, ete., Ferry 
eee Ky. 220, 153 SW 222, 48 LRA 
NS 820. 


47. Connors v. Cunard SS. Co., 204 
Mass. 310, 90 NE 601, 134 AmSR 662, 
26 LRANS 171, 17 AnnCas 1051. 


48. Duval v. Inland Nay. Co., 90 
Wash. 149, 155 P 768. 


49. Austro-American SS. Co. 
Thomas, 248 Fed. 231, 160 CCA 
LRA1918D 873. 


50. 2 Reasor v. Paducah, ete., Ferry 
Co., 152 Ky. 220, 153 SW 222,43 LRA 
NS 820. 


51. Accommodations and facilities 
to be supplied by carriers in general 
see-Carriers §§ 1234-1237. 


(U. 


Vv. 
309, 


Recovery of damages and passage 
money for failure to furnish accom- 
modations see infra § 995. 


52. Defrier v. The Nicaragua, 81 
Fed. 745. 


[a] Implied agreement as to deck 
accommodations.—Where passengers 
come on board a vessel engaged main- 
ly in the carriage of freight, after the 
cabin room is all taken, and watch the 
loading operations for several days 
without making any claim to cabin 
accommodations or bedding, they are 
to be regarded as impliedly agreeing 
that their quarters shall be on deck 
and that such accommodations are 
reasonable. Defrier v. The Nicara- 
sua, esd) Wedyv745. 


53. North Coast Lighterage Co. v. 
Greenwood, 162 Fed. 25, 89 CCA 655 
The Valencia, 110 Fed. 221 [aff 117 
Fed. 68; 54 CCA 454]; Defrier v. The 
Nicaragua, 81 Fed. 745; Bailey vy. The 
Sonora, 2 F. Cas. No. 746. 

54. The Valencia, 110 Fed. 221 [aff 


117 Fed. 68, 54 CCA 454]; Bailey v. 
The Sonora, 2 F. Cas. No. 746. 


55. Bailey v. The Sonora, 2 F. Cas. 
No. 746; Sparks v. The Sonora, 22 F. 
Cas. Nov d3y2i2. 


56. Sparks v. The Sonora, 2 5 
Cas: Nowt321 2: me 


57. Sparks y. The Sonora, supra. 
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gers in such numbers as to be inconsistent with their 
comfort or their health.®§ 


Refusal to furnish. Refusal to recognize a pas- 
senger’s rights to the class of accommodations to 
which his ticket entitles him gives rise to a cause of 
action in his favor;°® and a person entitled to first- 
class accommodations does not forfeit his right to 
recover for refusal to supply proper accommodations 
by declining to accept an offer of first-class accom- 
modations conditioned upon a payment of the pas- 
Sage money a second time.®°? If a passenger, upon 
coming aboard, is wrongfully refused the class of 
accommodations to which he is entitled, on account 
of his race or color, and is told either to accept steer- 
age passage or get off, the passenger need not leave 
the vessel in order to preserve a right of action,*? 
but he may remain and insist upon the aecommoda- 
tions to which he is entitled;*? and having been 
informed that his rights will not be honored, he may, 
upon being ordered to go into steerage quarters, re- 
fuse to surrender his ticket without forfeiting his 
right to recover for any injuries that may be sus- 
tained by reason of the breach of contract.®® 


Special reservations for officers. The officers of a 
vessel have a right to reserve a-table for themselves 
in the dining saloon and may properly exclude a first- 
class passenger therefrom without regard to the ne- 
cessity of their making such a reservation.*4 


Exchange of accommodations. A passenger who 
has contracted for accommodations of a certain type 
or class cannot, after he has come on board and 
found them somewhat unsuitable for his purposes, 
demand that they be exchanged for accommodations 
of a better class upon payment of only the difference 
in price between the two classes of accommoda- 
tiom.°? 

Continuance and termination of duty to furnish. 
A contract that a passenger will be supplhed with 
good and sufficient food and lodging to the port of 
destination, and that such arrangement is to hold 
good in event of unavoidable accident or delay, plac- 
es a duty on the carrier to see that sufficient food 
and suitable lodging are furnished during the time 
that a passenger is taken off and detained at a gov- 
ernment quarantine station outside the port of des- 
tination,®® and the carrier is not relieved from lia- 
bility for neglect to furnish accommodations during 
such period by reason of a provision that it will not 


~58. Sparks v. The Sonora, supra. 
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to a berth, he has no right to demand, }Co., 140 N. C. 412, 
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be liable for delay from “restraints of princes, rul- 
ers, and peoples.”** After the arrival in the port of 
destination, the duty to furnish accommodations to 
passengers comes to an end.** Although passengers 
who have taken ill during the voyage are taken to a 
hospital to be cared for, the carrier is under no duty 
to pay for such expense;®® and at the end of the 
voyage the vessel need not restrain and care for a 
sick person who has taken passage simply because 
his health will be endangered by leaving the vessel.7° 

[§ 923] b. Quarters—(1) Berths and Staterooms. 
Berth and stateroom accommodations must be sold 
without discrimination to applicants in the order 
in which they are applied for until they are exhaust- 
ed,*? and if a passenger is refused a berth while oth- 
ers making later applications are supplied with them, 
the carrier may be held responsible.*2 On steamers 
running at night, a berth is a reasonable and proper 
accommodation,** and a carrier is liable for failure 
to furnish it, unless the fact that none can be had 
is made known to a passenger who chooses to ask 
for a berth when he buys his ticket.7* The purchase 
of a first-class passage, which includes all night 
travel by vessel, carries with it the right to state- 
room accommodations, for by custom and usage the 
passenger contracts for such accommodations when 
securing first-class passage.*® Furthermore, if the 
comfortable and desirable staterooms are all dis- 
posed of, passengers who are paying the highest rate 
of fare must be informed of the nature of aecommo- 
dations that ean be afforded them, and be allowed to 
determine whether they will take the risk of such 
accommodations.’® Where an express contract to 
furnish stateroom accommodations has been entered 
into, the failure to furnish such aceommodations is 
a breach, irrespective of whether or not it was prac- 
ticable to travel without such accommodations.*? 
The exclusion of a passenger from a cabin or state- 
room, for which he has contracted, renders the ear- 
rier liable even though the passenger is informed, 
upon coming aboard, that his cabin is unavailable and 
to either forego the voyage or do without such aecom- 
modations.7* A passenger holding a ticket entitling 
him to a berth has no right to demand, without extra 
charge, an entire stateroom for himself;*° but one 
who has contracted for the use of a cabin or state- 
room has a right to have it sufficiently free from 
cargo that he can get into it,8° or to have it in such 
a condition that it is a healthy and comfortable place 


53 SE 224, 111 


59. Gleason v. The Willamette Val- 
ley, 71 Fed. 712. 

60. Gleason y. The Willamette Val- 
ley, supra. 

61. Billinger v. Clyde SS. Co., 158 
Fed. 511. 

62. Billinger v. Clyde SS. Co., su- 
pra. 

63. Billinger v. Clyde SS. Co., su- 
pra. 

64. Ellis v. Narragansett SS. Co., 
111 Mass. 146. 

65. Miller v. New Jersey Steam- 


Boat Co., 58 Hun 424, 12 NYS 301 [aff 
135 N. Y. 612, 32 NE 645]. 


[a] Exchange of berth reservation 
for stateroom.—After a passenger 
has purchased a ticket entitling him 


[58°C. J:==35] 


nor is the carrier under a duty, to ex- 
change the berth reservation for a 
stateroom, although the passenger of- 
fers to pay the difference between the 
price of the berth and the stateroom. 
Miller v. New Jersey,Steam-Boat Co., 
58 Hun 424, 427, 12 NYS 301 [aff 135 
N. Y. 612, 32 NE 645]. 

66. Larsen v. Allan Line SS. Co., 
87 Wash. 555, 80 P 181. / 

67. Larsen v. Allan Line SS. Co., 
supra. 

68. Churchill v. United Fruit Co., 
294 Fed. 400; New Orleans v. The 
Windermere, 12 La. Ann. 84. 

69. New Orleans v. The Winder- 
mere, 12 La. Ann. 84. 

70. Churchill v. United Fruit Co., 
294 Fed. 400. 

71. Patterson v.,Old Dominion SS. 


AmSR 848, 5 LRANS 1012. 

72. Patterson v. Old Dominion SS. 
Go:,,, 140. Nag@ 418, 538" (SRP 22 41 0t 
AmSR 848, 5 LRANS 1012. 

73. Patterson v. Old Dominion SS. 
Co., supra. 

74. Patterson v. Old Dominion SS. 
Co,; Supra. 


75. Central of Georgia R. Co. v. 
Knight, 3 Ala. A. 436, 57 S 253. 


76. Sparks v. The Sonora, 22 F, 
Cas. No. 13,212. 
77.. Central of Georgia. R. Co. v. 


Knight, 3 Ala. A. 436, 57 S 253. 


78. St. Amand v. Lizardi, 4 La. 
2438. 
79. Basnight v. Norfolk, ete. R. 


Gory 147 Ne Cy 169,360) Si 399. 
so. St. Amand v. Lizardi, 4 La. 243. 
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to live;8? and a woman first-class passenger does not 
receive the accommodations to which she is entitled 
if the stateroom is occupied by a boy of such an 
age that she cannot consistently with ordinary de- 
cency use the stateroom as a place to disrobe and 
sleep.*? 

[§ 924] (2) Lower Class and Steerage Quar- 
ters.S? Steerage or other lower class passengers who 
are given certain quarters as a group are entitled to 
demand that all proper measures be taken to keep 
their quarters reasonably clean and comfortable.** 
Reasonable facilities for washing, and the like, must 
be afforded,** and female passengers of such groups 
have a right to require that bunks or berths be not 
assigned to them promiscuously, without. adequate 
arrangements to secure privacy.®® Lower class pas- 
sengers are ordinarily entitled to the use of their 
quarters free from the inconvenience and risk of 
having freight,*’ or the baggage of first-class pas- 
sengers stored therein.** To diminish the risk from 
freight piled in the room, the carrier cannot require 
that steerage passengers obey an arbitrary regula- 
tion requiring them to remain in their berths during 
the whole of the voyage or an unusual portion of 
it.8® Unless there is a fair understanding to the 
contrary, an undertaking to carry a steerage pas- 
senger for a long voyage includes an obligation to 
furnish the passenger with a berth,®® but when not 
contracted for, there is no duty to furnish such pas- 
sengers with bedding or covers.° 


[§ 925] c. Provisions. In the absence of a 
special contract to the contrary, it is the duty of 
a common earrier by water to provide its passen- 
gers with an adequate supply of wholesome food,°? 
water fit to drink and uncontaminated ;°? and such 
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provisions must be sufficient to meet the contingen- 
cies of accident to the vessel and the resulting de- 
lay in voyage, from whatever cause such accident 
and delay might arise.°* If the food is sufficient in 
quantity, properly cooked, such as is usually fur- 
nished on the kind of voyage involved, and the pas- 
senger sustains no real suffering, he cannot com- 
plain because it is not as good as it might have 
been.?° 

[§ 926] d. Medical Service.°* There is no com- 
mon-law duty to carry a physician or surgeon for 
the treatment of passengers;°7 and in the absence 
of some special agreement, if a person who is ill, 
without disclosing that fact, chooses to come on a 
vessel as a passenger, there is no duty to offer the 
sick passenger special care or medical treatment ;°* 
but as to a passenger who is injured during the voy-. 
age, there is a duty to see that his injuries receive 
such care as is reasonably practicable in view of the 
facilities available.°®® 


[§ 927] 6. Interruptions and Abandonment of 
Voyage. Unless the contract is otherwise than to 
transport to the port of destination, an interruption 
or stoppage of the voyage at an intermediate point, 
because of unavoidable wreck or destruction of the 
vessel, does not excuse performance of the contract, 
at least to the extent that the shipowner is. not en- 
titled to passage money, unless he pays or tenders to 
the passenger the expenses or means of proceeding to 
the port of destination.? If a voyage is interrupted 
by shipwreck, or other unavoidable disaster to the 
vessel, the vessel owner is entitled to have the passen- 
gers wait a reasonable time until repairs can be 
made or another mode of transportation obtained ;? 
and if the passengers by their own act deprive the 


81. Sparks v. The Sonora, 22 F. 
Cas. No. 13,212. 
[a] Illustration.—A stateroom 


constantly filled with heated and of- 
fensive air issuing from the boiler, 
with air and light somewhat obstruct- 
ed by guards on which the portholes 
open, and whose berth and bedding is 
continually wetted by a defect in the 
arrangement of a pump, does not af- 
ford the reasonably comfortable ac- 
commodation which a first-cabin pas- 
senger has the right to _ expect. 
Sparks v. The Sonora, 22 F. Cas. No. 
13,212. 


82. Lignante v. Panama R. Co., 147 
App. Div. 97, 131 NYS 753. 


[a] Tlustration.—Where a woman 
applying for stateroom accommoda- 
tions is told that the only available 
stateroom is one that is also to be oc- 
cupied by a “lady and child,” and it 
subsequently develops that the berth 
is an unscreened sofa in the stateroom 
and that the ‘‘child” is a boy between 
fourteen and fifteen years of age be- 
fore whom she would be obliged to 
disrobe and sleep for nearly a week, 
and the steamship company on de- 
mand refuses to furnish other accom- 
modations, there is a breach of the 
contract as to accommodations. 
Lignante v. Panama R. Co., 147 App. 
Div.) O77, LOWEN VSiaioo. 


83. Statutory regulations as to ac- 
commodations of steerage passengers 
see supra § 882. 


84. Northwestern SS. Co. v. Ran- 
som, 174) Ped. 2913; S$9NCOCAN3615" 20 
AnnCas 1015; The Oregon, 133 Fed. 
609, 68 CCA 6038; Bailey v. The So- 


nora, 2 F. Cas. No. 746. 


85. Bailey v. The Sonora, 2 F. Cas. 
No. 746, 


[a] Two wash basins for one hun- 
dred and ninety-eight second-class 
passengers held to be insufficient ac- 
commodations in this respect. Bailey 
v. The Sonora, 2 F. Cas. No. 746. 


86. Bailey v. The Sonora, supra. 
87. The Oriflamme, 18 F. Cas. No. 
10,572, 3 Sawy. 397. But see The 


Centennial, 131 Fed. 816 (holding that 
the keeping of several dogs in a 
steerage cabin is not such a breach 
of a steerage passenger’s contract as 
to entitle him to substantial dam- 
ages). 


88. Bailey v. The Sonora, 2 F. Cas. 
No. 746. 


89. The Oriflamme, 18 F. Cas. No. 
10,572, 3 Sawy. 397. 


90. The Oriflamme, supra. 
91. The Centennial, 131 Fed. 816; 


nye v. The Nicaragua, 81 Fed. 
92. Northwestern SS. Co. v. Ran- 


som, 174 Fed. 913; 99 C@A 361) 20 
AnnCas 1015; North Coast Lighter- 
age Co. v. Greenwood, 162 Fed. 25, 89 
CCA 65; The D. C. Murray, 89 Fed. 
508; Defrier v. The Nicaragua, 81 
Fed. 745. 


93. Chicago, ~etce,- Tr ransite Conv. 
Moore, 259 Fed. 490, 170 CCA 466 [cer- 
tiorari den 251 U. Si 553,n404SCE ig), 
64 L. ed, 411]; Bailey v. The Sonora, 
2 F. Cas. No. 746. 


fa] Mllustration.—The contract is 


breached where the only water fur- 
nished is so hot that it is only palata- 
ble after being cooled with ice which 
the passengers are obliged to purchase 
at an excessive price. Bailey v. The 
Sonora, 2 F. Cas. No. 746. 


94. The Oregon, 133 Fed. 609, 68 
CCA 603. 

95. The President, 92 Fed. 673. 

96. Liability of vessel owner for 


negligent treatment by physician or 
surgeon see infra § 948. 

Statutory regulations as to carriage 
of physicians see supra § 883. 
aa The City of St. Louis, 238 Fed. 


98. Churchill vy. United Fruit Co., 
294 Fed. 400. 


99. The Korea Maru, 254 Fed. 397, 
165 CCA 617; Boston, ete, SS. Co. v. 
Francis, 249 .Fed. 450, 162 CCA 16. 


But see Northern Commercial Co. v. 
Nestor, 138 Fed. 383, 70 CCA 523 (stat- 
ing that a vessel’s duty as to an in- 
jured passenger is not performed if 
it gives him only such medical care 
as an ordinary person would have be- 
stowed upon him under the circum- 
stances), 


1. Watson y. Duykinck, 3 Johns, 
(N. ¥.) 335. : es 


2. Howland v. The Lavinia, 12 F. 
Cass No. eee tat eae 123; Brown 
Vv. arris, ray (Mass.) 359; C 
Vee Dodd istea.e 3a: : re 


3. Stone v. Relampago, 23 ¥. Cas. 
No. 13,486; Marks v. Nashville M. & 
F. Ins. Co., 6 La. Ann. 126; Detouches 
V. .Péck9 -Johnsy GN. Wye) ono 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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captain of an election to repair and continue the 
voyage,* or fail to avail themselves of the oppor- 
tunity to proceed upon the voyage by other means 
provided,® the owner is entitled to retain any pas- 
sage money paid; but if a voyage is interrupted or 
broken up in consequence of an original unseaworthi- 
ness of the vessel, the passenger need not wait for 
repairs to be made, or until another vessel is hired, 
but he may treat the contract as breached and re- 
seind immediately. If without destruction or in- 
jury of the vessel completion of the voyage becomes 
impossible because of some cause beyond the car- 
rier’s control, but which he should have anticipated, 
it is the duty of the vessel to retrace its course or 
to afford the passenger a free return to the port of 
departure.? To leave the passenger at another or 
intermediate port, under such circumstances, con- 
stitutes a breach of contract which will render the 
vessel owner lable for any damages which proxi- 
mately result.* There is an entire failure to per- 
form the contract of carriage if due to bad manage- 
ment a vessel having arrived at an intermediate port 
abandons the voyage and returns its passengers to 
the port of departure.® 


[§ 928] 7. Transportation by Connecting Lines 
or Vessels. Where different lines of vessels run in 
connection over different portions of an entire route 
of travel, and the owner of the initial line has con- 
tracted as principal for the conveyance of a pas- 
senger over the entire route,'® it becomes the pri- 
mary duty of such carrier to see that the passenger 
is carried to the final port of destination.1! The 
loss or destruction, by act of God, of the vessel of 
the connecting line which is to carry the passenger 
from one of the intermediate ports does not absolve 
the owner of the vessel making the initial carriage 
from all duty under his contract.t? In such a situ- 
ation the passenger cannot, without further con- 
cern, be left at the intermediate port, but it becomes 


the duty of the owner to offer substantially to per- _ 


form his contract, if by the exercise of reasonable 
diligence he can procure another vessel to take the 
passenger on to his port of destination;'® and a 
failure to supply another vessel when it can be had 
renders the owner liable for breach of contract ;'* 


4. Marks v. Nashville M. & F. Ins. 
Co., 6 La. Ann. 126. 


d 9; 
5. Detouches v. Peck, 9 Johns. (N. ae (N. Y.) 
Vora LO, HowPr 144. 


6 Stone v. The Relampago, 23 F. 12. 
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Y. 217, 84 AmD 333 [aff 29 Barb. 491]; 
Quimby v. Vanderbilt, 17 N. Y. 306, 72 
Ward v. Vanderbilt, 4 Abb. 
521, 


Williams v. Vanderbilt, 28 N. 
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but if the destroyed connecting vessel is replaced 
as soon as possible, by another equally seaworthy, the 
passengers have no cause of action for the delay in 
making the connection.1> However, if it has been 
contracted that the passengers shall incur no extra 
expenses and that they shall be allowed on board the 
connecting vessel immediately, a refusal to allow 
the passengers on board the substitute vessel, after 
it arrives in port will render the carrier responsible 
for expenses incurred by the passengers while re- 
maining on shore.!% 


[§ 929] 8. Deviation. Unless the vessel owner 
has expressly contracted to do so, he is under no ob- 
ligation to carry the passenger directly or by a par- 
ticular route to the port of destination;!* but where 
the contract provides for direct transportation from 
one port to another, or carriage by a particular route, 
a deviation therefrom constitutes a material breach 
of contract, rendering the owner liable, in any event, 
for a return of the passage money,'® and if damage 
or injuries proximately result from the breach,!® for 
them. However, lability for deviations cannot be 
imposed without regard to conditions and limita- 
tions contained in the contract of carriage on the 
ground that by a deviation the express contract is 
abrogated and the carrier becomes responsible as 
an insurer for the due performance of his duty to 
transport.?° 


[§ 930] 9. Going Ashore at Intermediate Ports. 
Under a special contract for an excursion cruise, a 
refusal to let a passenger go ashore at a port, at 
which it has been agreed, a sight-seeing trip is to be 
given, may constitute a breach of contract on the 
part of the company that has contracted to furnish 
the passenger with the ecruise.?!_ Passengers who 
have purchased only a through passage from one 
port to another do not forfeit all their rights as 
passengers by going ashore at an intermediate port 
at which the vessel happens to stop,?? and if passen- 
gers upon being allowed to go ashore are informed 
by officers of the vessel that she will not sail until 
a specified time, they may hold the vessel responsi- 
ble for damages if they are left behind by reason of 
the captain’s changing his plans and sailing ahead 


Margaux, 37 Fed. 157. 
19. West v. The Uncle Sam, 29 F. 
Cas. No. 17,427, McAll. 505. 


20. The Kronprinzessin Cecilie, 238 
Fed. 668, 151 CCA 518 [rev 228 Fed. 
946 and certiorari den sub nom. Ran- 


1 Keyes 70, 34 


Cas. No. 13,486. 

[a] Reason for rule.—‘The im- 
plied warranty of seaworthiness on 
the part of the master and owner, be- 
ing broken at the very inception of the 
voyage, the passenger may treat the 
contract as void ab initio.” Stone wv: 
The Relampago, 23 F. Cas. No. 13,486. 

Seaworthiness of vessel see Supra 
§ 916. 

7. West v. The Uncle Sam, 29 F. 
Cas. No. 17,427, McAll. 505; Smith v. 
North American Transp., etc., Co., 20 
Wash. 580, 56 P 372, 44 LRA 557. 

8. West v. The Uncle Sam, 29 F. 
Cas. No. 17,427, McA. 505. 

9. The Schooner Arthur 
Alaska 403. 

10. Making of contracts for trans- 
portation by connecting vessels see 
supra § 907. 

11. Williams v. Vanderbilt, 28 N. 


iss) val 


YY: 217, 84 AmD 333 flaff 29 Barb. 491]; 
Ward v. Vanderbilt, 4 Abb. Dec. (N. 
Y.) 521, 1 Keyes 70, 34 HowPr 144. 


13. Williams v. Vanderbilt, 28 N. 
Y. 217, 84 AmD 333 [aff 29 Barb. 491]; 
Ward v. Vanderbilt, 4 Abb. Dec. (N. 
Y.) 521, 1 Yeyes 70, 34 HowPr 144. 

14. Williams v. Vanderbilt, 28 N. 
Y. 217,.84 AmD 333 [aff 29 Barb. 491]; 
Ward v. Vanderbilt, 4 Abb. Dec. (N. 
Y.) 521, 1 Keyes 70, 34 HowPr 144. 

Damages recoverable by passenger 
see infra §§ 995, 996. ; 


15. Van Horn v. Templeton, 11 La. 
Ann. 52. 

16. Van Horn y. Templeton, supra. 

17. Mills v. Shult, 2 E. D. Smith 


(N. Y.) 139. 


Representations by agents as part 
of contract see supra § 906. 


18. De Colange v. The Chateau 


toul v. North German Lloyd, 243 U.S. 
652, 653, 32 SCv 479. 6) LE. edi 947 
(rev on’ other grounds, 244 U. S. 12, 
37 SCt 490, 61 L. ed. 960)]. 


21. Raymond, etc., Co. v. Ebsary, 
9 F. (2d) 889 [rev 4 F. (2d) 285]. 


[a] Provision giving right to 
withdraw shore excursions does not 
give the carrier a right to refuse to 
take passengers on a designated trip, 
without a substantial reason there- 
for, where the contract for a tourists’ 
voyage includes the right to certain 
designated short trips. Ebsary v. 
Raymond, etc., Co., 4 F. (2d) 285 [rev 
on other grounds 9 F. (2d) 889]. 


22. Dice v. Willamette Transp., 
etc., Co., 8 Or. 60, 34 AmR. 575. 


Liability for injuries received on 
wharf by passenger ashore at inter- 
mediate port see infra § 957. 
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of time without taking reasonable steps to give no- 
tice to the passengers ashore.** 


[§ 931] 10. Stops and Landing at Port of Desti- 
nation. The landing of a passenger is an essential 
part of the contract of transportation,** and it has 
been said that the carrier cannot, by stipulations to 
the effect that the contract shall not be a part of the 
voyage, exempt itself from lability for providing 
improper landing facilities to passengers.°? At any 
rate, although it may be expressly agreed that a 
Janding to passengers 
they are to procure their own means of getting them- 
selves and their stores ashore, the vessel remains 
under an obligation to wait at the port of destina- 
tion a reasonable time to enable the passengers to 
procure boats to make their landing, unless an ex- 
cuse is offered by an intervening act of God.?° 
Where there are no intervening circumstances to af- 
ford an excuse, the carrier cannot, without breach 
of contract, carry its passengers past the port of 
destination agreed upon and land them at another.?” 
If the stress of the weather is such as to make it 
dangerous to do so, a carrier by water may be justi- 
fied in failing to land at one of its regular stops, 
but in such a ease the carrier comes under a duty to 


23. The Constantinople, 15 F. (2d) 


SHIPPING 


is not guaranteed and that 


125 Fed. 732, 60 CCA 500 [rev 122 Fed. 34. 
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inform passengers headed for that port that the ves- 
sel will not stop there,2® and if upon the making of 
another landing a passenger is deceived into embark- 
ing by representations that it is his port of destina- 
tion, the earrier will be responsible for any Injuries 
proximately resulting from its breach of duty.*° 

[§ 932] F. Personal Safety and Liability for In- 
juries*!—1. Care Required and Liability in General 
—a. General Rules. Although there are various ex- 
pressions as to the degree of care required by a ves- 
sel in the transportation of its passengers,*? it may 
probably be stated as a general rule that a vessel 
engaged as a common carrier of passengers must ex- 
ercise as high a degree of care in taking a passenger 
on board, carrying him to the port of destination, 
and landing him safely as the means employed and 
the circumstances of the case will permit;** and, 
should the passenger, without negligence on his part, 
be injured by the failure of the carrier or its serv- 
ants to exercise the degree of care required, dam- 
ages may be recovered.** 


Vessel not an insurer. A vessel carrying passen- 
gers is not absolutely liable for, nor an insurer of, 
the safety of its passengers as a carrier of goods is 
for its cargo;*® but it is responsible only for inju- 


The “Arabic, 34. HB. (2d). 5593 
Kitsap County Transp. Co. v. Harvey, 


Sle 


24. The Valencia, 110 Fed. 221 [aff 
117 Fed. 68, 54 CCA 454]. 


[a] Sufficient landing facilities 
necessary.—The Valencia, 110 Fed. 
221 [aff 117 Fed. 68, 54 CCA 454]. 


25. The Valencia, supra. 
26. The President, 92 Fed. 673. 


27. The Canadian, 5 E. Cas. No. 
2,376, Brown Adm. 11; McGloin v. 
Henderson, 6 La. 715. 


28. Lee Line Steamers v. Page, 237 
Red. 57, 150 CCA 259. 

29. Tee Line Steamers v. Page, 
supra. 

30. Lee Line Steamers v. Page, 
supra. 

31. Liability for: 
Injuries resulting in passenger’s 

death see Death §§ 36-260. 
Personal injuries of carriers in gen- 

eral see Carriers §§ 1294-1480. 


Statutory liability for injuries re- 
sulting from failure to comply with 
regulations see supra § 888. 


32. See cases infra this note. 


[a] All human care and foresight. 
—The carrier is bound to carry pas- 
sengers safely and securely, as far as 
human care and foresight can go. 
Carroll vy. Staten Island R. Co., 58 N. 
Y. 126, 17 AmR 221; McClenaghan v. 
Brock, 39 SCL 17. 


[b] Degree of care dependent on 
conditions of travel.—In the case of 
ocean carriers the degree of care owed 
to passengers depends on circum- 
stances and conditions which are 
peculiar to ocean travel. Morgan v. 
Oceanic Steam Nav. Co., 130 Mise. 570, 
224 NYS 420. 


[ce] High degree of care.—It is fre- 
quently stated that a carrier by water 
is bound to exercise a high degree of 
care for the safety of its passengers. 
Kitsap County Transp. Co. v. Harvey, 
15 F. (2d) 166, 48 ALR 420; The Great 
Northern, 251 Fed. 826, 163 CCA 660; 
Pouppirt v. Elder Dempster Shipping, 


ere Mellquist vy. The Wasco, 53 Fed. 
546. 


[ad] Highest degree of care.—A 
carrier of passengers by water is held 
to the exercise of the highest degree 
of care. The Arabic; 34 F.. (2d). 559% 
The Nederland, 7 Fed. 926 [aff 14 Fed. 


63]; Sherlock vy. Alling, 44 Ind. 184; 
Yerkes v. Keokuk Northern Line 
Packet Co., 7 Mo. A. 265; McBride v. 


McNally, 243 Pa. 206, 89 A 1131, 52 
LRANS 259. 


[e] Ordinary care.—A steamship 
conipany is liable only for ordinary 
care; “that is, care according to the 
circumstances,’ which in case of 
stormy and dangerous weather condi- 
tions is a very high degree of care. 
The Thessaloniki, 267 Fed. 67, 70 
[certiorari den sub nom. Lorillard Co. 
v. National Steam Nav. Co., 254 U. S. 
649, 41 SCt 63, 65 L. ed. 457]. 


[f] Utmost care and skill.—(1) A 
carrier for hire must exercise for the 
bodily safety of passengers the ut- 
most care and skill which prudent 
men are accustomed to use under 
similar circumstances. The Oriflam- 
me, 18 F. Cas. No. 10,572, 3 Sawy. 397. 
(2) Carriers of passengers are 
“bound to use the utmost care, con- 
sistent with the nature and extent of 
the business in which they are en- 


at ae The Tourist, 265 Fed. 700, 
ov. 
33. The Arabic, 34 F. (2d) 559; 


Kitsap County Transp. Co. v. Harvey, 
15 F. (2d) 166, 48 ALR 420; The Thes- 
saloniki, 267 Fed. 67 [certiorari den 
sub, nom. Lorillard Co. v. National 
Steam Nav. Co., 254 U. S. 649, 41 SCt 
63, 65 L. ed. 457]; The Tourist, 265 
Fed. 700; The Korea Maru, 254 Fed. 
397, 165 CCA 617; “Boston, ete: SS. 
Co. v. Francis, 249 Fed. 450, 162 CCA 
16; The Prinzess Irene, 139 Fed. 810 
[aff 151 Fed. 17, 80 CCA 483]; North- 
ern Commercial Co. v. Nestor, 138 
Fed. 383, 70- CCA 523; “Mellquist v. 
The Wasco, 53,Ked)) 5463 (The Pilot 
Boy, 23 Fed. 103; Hanley v. Eastern 
SS. Corp., 221 Mass. 125, 109 NE 167, 
AnnCas1917D 1034. See the Oriflam- 
mae aR ny KORN INOS ANS 3) SRivaie 


15 F. (2d) 166, 48 ALR 420; The Tour- 
ist, 265 Fed. 700; Boston, etc., SS. Co. 
v. Prancis,.249 Fed. 450, 262 °CCA ice 
The Prinzess Irene, 139 Fed. 810 [aff 
151 Fed. 17, 80 CCA 483]; Northern 
Commercial Co. v. Nestor, 138 Fed. 
383, 70 CCA 523; Mellquist v. The 
Wasco, 53 Fed. 546; The Pilot Boy, 
23 Fed. 103; The Oriflamme, 18 F. Cas. 
No. 10,572, 3 Sawy. 397; Kennedy v. 
Ocean SS. Co., 29 Ga, A. 737,,116 SH 
874; Hanley v. Eastern SS. Corp,, 221 
Mass. 125, 109 NE 167, AnnCas1917D 
1034; Fletcher v. Wilmington Steam- 
boat Co., 261 Pa. 1, 104 A 60. 


35. U. S.—Kitsap County Transp. 
Co..v. Harvey, 15 F. (2d) 166, 48 ALR 
420; The Thessaloniki, 267 Fed. 67 
[certiorari den sub nom. Lorillard Co. 
v. National Steam Nav. Co., 254 U. S. 
649, 41 SCt 63, 65 L. ed. 457]; The 
Tourist, 265 Fed. 700; In re Keans- 
burg Steamboat Co., 249 Fed. 472, 161 
CCA 430; The Oregon, 133 Fed. 609, 
68 CCA 603; Elder Dempster Shipping 
Co. v. Pouppirt, 125 Fed. 732, 60 CCA 
500 [rev 122 Fed. 983]; Ladd v. Fos- 
ter, 31 Ped-'827, 12° Sawy. 547: The 
eae 7 Fed. 926 [aff 14 Fed: 


pec acre ner oes v. Alling, 44 Ind. 


_Mich.—Anda, v. Chicago, ete., Tran- 
sit Co., 231 Mich. 567, 204 NW 761. 


. Mo.—Evers v. Wiggins Ferry Cox 
116 Mo. A. 130, 92 SW 118. 


N. Y.—Carroll v. Staten Island R. 
Co., 58 N. Y. 126, 17 AMR 221; Morgan 
v. Oceanic Steam Nav. Co., 130 Misc. 
570, 224 NYS 420. 


Pa.—McBride v. McNally, 243 Pa. 
206, 89 A 1131, 52 LRANS 259. 


[a] Slaves.—Whether or not 
slaves, being carried for a reward 
paid by their owners, are passengers, 
they at least do not occupy the cate- 
gory of ordinary cargo and the rule 
with regard to’passengers applies to 
the extent that the vessel owner is 
not liable as an insurer for their in- 
jury or death. Boyce v. Anderson, 2 
Pet. (U. S.) 150, 7 L. ed. 379; Lobdell 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 932-935] 


ries that have been caused by the negligence of it or 
its servants ;*° and hence it is not lable for injuries 
caused by an accident which the proper degree. of 
care, skill, and diligence could not anticipate or 
prevent.?? 


[§ 933] b. Passengers Who Do Not Pay Fare. 
The same degree of care must be exercised with re- 
spect to passengers being transported by small boat 
to the vessel for the purpose of taking passage and 
paying fare,** or passengers who have come on 
board with intention to take passage but have not 
yet paid their fare,*® as must be exercised with re- 
gard to passengers who have paid their fare in ad- 
vance. A person, being carried gratuitously under 
a custom whereby masters of steamboats permit per- 
sons whose usual employment is on board such boats 
to be carried from place to place free of charge, is 
entitled at least to be protected from gross negligence 
on the part of the vessel’s employees.4® As to per- 
sons in distress who are gratuitously taken on board 
it has been-held that the vessel is responsible only 
for injuries that are caused by gross neglect.*! 


[§ 934] c. Persons Not Passengers. A person be- 
ing carried by a vessel to a port where he is to per- 
form some services for it may hold the vessel liable, 
at least, for injuries inflicted by cruel and improper 
treatment on the part of the ship’s officers;#? and it 
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has been held that the vessel owner may be liable 
for injuries negligently inflicted on a person brought 
on board by employees in violation of the express 
command of the owner.t? Employees of one vessel 
who are being transported on another vessel or tug, 
by virtue of a contract entered into by their em- 
ployer, are invitees of the vessel on which they are 
being carried and entitled to the exercise of ordinary 
care and precaution for their safety.*# 

Friends or relatives who, with the permission of 
or without objection on the part of the vessel owner, 
accompany passengers to the dock or on board the 
vessel are usually regarded as invitees for whose 
safety ordinary care must be exercised.t® 

[§ 935] d. Children and Passengers under Disa- 
bility. Ordinarily, where the cireumstances are such 
that dangers to children ean more readily be antici- 
pated, it seems that greater care may be required 
than with regard to adults;#® but, where all cus- 
tomary and adequate precautions, so far as adult 
passengers are concerned, have been taken to guard 
against injuries from the vessel’s machinery, and to 
provide additional safeguards would greatly inter- 
fere with operation, the vessel owner is under no 
duty to anticipate and prevent the possibility of ac- 
cidents to infants incapable of caring for them- 
selves and who are suffered by those in charge of 


Va liitt, lo tua, S45,0c0) ATOIDE S67. 
McClenaghan v. Brock, 39 S. C. L. 17. 
See McDonald v. Clark, 15 S. C. L. 223 
(holding that the rules as to the car- 
riage of goods should be modified in 
the case of slaves to the extent that, 
if the injury arose because of some 
act of the slave, the carrier should not 
be liable). Compare Williams v. Tay- 
lor, 4 Port. (Ala.) 234 (holding that, 
where a slave has been hired to act as 
a servant on the vessel, the carrier is 
liable only for gross negligence as in 
the case of a servant who is a free 
man). 


36. The Thessaloniki, 267 Fed. 67 
[certiorari den sub nom. Lorillard Co. 
v. National Steam Nav. Co., 254 U.S. 
649, 41 SCt 638, 65 L. ed. 457]; The 
Tourist, 265 Fed..700; The Oregon, 
133 Fed. 609, 68 CCA 603; Elder Demp- 
ster Shipping Co. v. Pouppirt, 125 Fed. 
732, 60 CCA 500 [rev 122 Fed. 983]; 
The Nederland, 7 Fed. 926 [aff 14 Fed. 
63]; Sherlock v. Alling, 44 Ind. 184; 
Anda v. Chicago, ete., Transit Co., 
231 Mich. 567, 204 NW 761; Crocher- 
on v. North Shore Staten Island Ferry 
Co., 56 N. Y¥. 656 mem; Dougan v. 
Ghamplain Transp. Co., 56 N. Y. 1; 
Morgan v. Oceanic Steam Nav. Co., 
130 Misc. 570, 224 NYS 420. 


37. Kohn v. International Mercan- 
tile Mar. Co., 180 Fed. 495; The Cara- 
cas, 163 Fed. 662; The City of Boston, 
159 Fed. 261; The Nederland, 7 Fed. 
926 [aff 14 Fed. 63]; Simmons vy. New 
Bedford, ete. Steamboat Co., 100 
Mass. 34; Anda v. Chicago, etc., 
Transit Co., 231 Mich. 567, 204 NW 
761; Cleveland v. New Jersey Steam- 
boat Co., 68 N. Y. 306; Crocheron v. 
North Shore Staten Island Ferry Co., 
56 N. Y. 656 mem; Dougan v. Cham- 
plain Transp. Co., 56 N. Y. i a 


38. In re Kimball SS. Co., 128 Fed. 
397, 68 CCA 139, 65 LRA 84 [rev 123 
Fed. 838]. 

39. Cleveland v. New Jersey 
Steamboat Co., 68 N. Y. 306; Bartlett 
v. New York, etc., Transp. Co., 57 N. 
Y. Super. 348, 8 NYS 309 [aff 130 N. 
Y. 659, 29 NE 1033]. 


40. The New World v. King, 16 


How. (U. 8S.) 469, 14 L. ed. 1019. 


[a] Iustration.—Negligence in 
the care or management of steamboat 
boilers, for which skill is necessary, 
and the probable consequences of 
which negligence is‘injury and loss of 
the most disastrous kind, is such cul- 
pable negligence as renders the own- 
ers and the boat liable for damages, 
even in the case of a passenger being 
carried gratuitously. The New World 


Ve eines 6 How. ‘(Un S:) 469), 4. i: 
ed. 1019. 
41. Boyce v. Anderson, 2 Pet. (U. 


Sy) 5 On Te Weeee Gamo: 
42. The Vueltabajo, 163 Fed. 594. 


43. Cook vy. Houston Direct Nav. 
Co., 76 Tex. 353, 13 SW 475, 18 AmSR 
52: 


[a] Ilustration.—Although a 
child brought aboard a tugboat by 
employees, who are expressly forbid- 
den to carry passengers, may not oc- 
ecupy the position of a passenger, the 
owner may nevertheless be liable if 
the employees were negligent in 
bringing the child on board the tug 
without taking adequate precautions 
to avoid the danger of the child’s be- 
ing drowned. Cook v. Houston Di- 
rect Nav. Co., 76 Tex. 353, 13 SW 475, 
18 AmSR 52. 


44. The Ross Coddington, 40 F. 
(2a) 280; The Downer, 171 Fed. 571. 
[a] Safe means of leaving tug.— 


Reasonably safe means of leaving the 
tug at the vessel where he is to go to 
work must be supplied the employee, 
and if he is injured because of the 
negligence of the officers of the tug 
in trying to get him aboard the vessel 
without putting out a mooring line, 
or by other means trying to hold the 
tug fast, the tug will be liable for the 
damages sustained. The Ross Cod- 
dington, 40 F. (2d) 280. 


[b]. Negligence is necessary and 
must be shown to have existed before 
the employee can recover for injuries 
sustained on board the tug, as by fall- 
ing through an uncovered hatchway. 
The Downer, 171 Fed. 571. 


Employees as passengers on vessel 
poner acted for by employer see supra 
3 12. 


45. Unitus v. The Dresden, 62 Fed. 
438; Hutchins v. Penobscot Bay, ete., 
Steamboat Co., 110 Me. 369, 86 A 250, 
AnnCas1914D, 132; Powell v. Great 
Lakes Transit Corp., 152 Minn. 90, 188 
NW 61; Snyder v. Minnetonka, cte., 
Nav. Co., 151 Minn. 36, 185 NW 959. 


[a] Injuries sustained on vessel.— 
(1) The vessel owner is liable where 
a, visiting friend trips on baggage 
which has been negligently left lying 
in front of the purser’s office, and is 
injured. Powell v. Great Lakes Tran- 
sit Corp., 152 Minn. 90, 188 NW 61. 
(2) Where stevedores loading the ves- 
sel are negligently permitted to carry 
luggage through the same passage- 
way used by passengers and friends, 
and, aS a consequence, a_ visiting 
friend is injured by a falling piece of 
luggage, the vessel owner is liable 
in damages. ‘Unitus v. The Dresden, 
62 Fed. 438. 


[b] Injuries on docks.—(1) Where 
it is customary for passengers to 
come to the dock by rowboats and 
launches as well as by land, a person 
who brings a passenger to the dock 
in a launch is an invitee on the prem- 
ises, and if, in holding the launch 
next to the dock so that the passen- 
ger can get out, his hand is pinched 
in some of the boards by reason of 
the vessel being negligently run 
against the end of the dock, the vese 
sel owner will be responsible for the 
injuries. Snyder vy. Minnetonka, etc., 
Nav. Co., 151 Minn: 36, 185 =NW*. 9592 
(2) Where a mother accompanying a 
daughter who is waiting to take pas- 
sage is injured by a hole negligently 
maintained in the dock, the vessel 
owner is liable for the injuries sus- 
tained. Hutchins v. Penobscot Bay, 
etc., Steamboat Co., 110 Me. 369, 86 A 
250, AnnCas1914D 132. 


46. Kennedy v. Ryall, 67 N. Y. 379 
[aff 40 N. Y. Super. 347]. See Cook 
v. Houston Direct Nav. Co., 76 Tex. 
3538, 13 SW 475, 18 AmSR 52, 
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them to roam about the ship.47 Where an intoxicat- 
ed passenger is taken on board, and to the knowledge 
of the vessel’s employees he is in such a condition as 
to be unable to help himself, sueh care and assist- 
ance must be exercised for his safety as the situation 
reasonably requires,?® and it is not sufficient to ex- 
ercise only such care as would be required in the 
case of a sober passenger.*® 


[§ 936] e. Passengers in Forbidden Quarters. 
The fact that a passenger has innocently gone to a 
part of the vessel where he has no right to be does 
not cause a forfeiture of his right to be protected 
against the willful and wanton assaults of the ves- 
sel’s servants;®° but, where the injury has been 
caused by an asserted act of negligence, the fact 
that the passenger was in a place where he had no 
right to be and was not expected may be of impor- 
tance in determining whether the proper degree of 
care was exercised for his safety.>? 


[§ 937] f. Vessel, Companies, or Persons Liable®’ 
—(1) Vessel. An injury to a passenger on board 
a passenger ship, happening in consequence of neg- 
ligence on the part of the owner, officers, or mariners 
of the vessel, is both a breach of the contract for 
transportation, and a tort, entitling the injured per- 
son to compensation and to a lien therefor on the 
vessel.°3 Under a state statute making vessels nay- 
igating within the state lable for injuries received 
by passengers from employees of the vessel, it has 
been held that, where the injury is inflicted within 
the state, the vessel is hable to the same extent as 


is the employee inflicting the injury;°* but, where © 


the wrongful act takes place without the state, the 
passenger must show that the employee was acting 
within the scope of his employment when the act 


Kohn vy. International Mercan- 
The Bur- 


47. 
tile Mar. Co., 180 Fed. 495; 
gundia, 29 Fed. 464. 
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liable in tort for an assault commit- 
ted by a deck hand on a passenger. 
Fronhofer v. Inland Navigation Co., 


was committed.55 


[§ 938] (2) Companies or Persons. As a general 
rule anyone, whether corporation or individual, who 
has assumed the obligation of carrying the passen- 
ver safely to the port of destination is lable for in- 
juries resulting from a breach of the contract of 
earriage.°® Although a person may not own a ves- 
sel if it is in fact navigated by or for him, he may 
be hdld responsible for the acts of the employees, 
although he has no control over their hiring and 
discharge.*? A part owner of a vessel, who bene- 
fits by its navigation, may be jointly or severally 
liable for the negligent acts of the employees of the 
vessel, even though he exercises no active control 
over its management.®8 For an owner to be liable 
it is not necessary that he should have had the ves- 
sel registered in his name.°® 


Connecting carriers.°° A steamship company 
which has contracted as principal to furnish a pas- 
senger with a side trip in the auto of another com- 
pany is liable for injuries sustained by a passenger 
because of the negligence of the servants of the lat- 
ter company during the side trip;°+ but where, on 
the face of a coupon ticket, entitling a passenger 
to a transfer between stations by a taxi cab com- 
pany, it is stated that the steamship company in 
selling the same acts only as agent and does not 
accept responsibility beyond its own line, the sell- 
ing company is not liable for injuries caused by 
the negligence of the taxi driver.®? 


Master of vessel. Not only is the master of a 
vessel personally liable for injuries resulting from 
his own misconduct,®* but he is also responsible for 
injuries inflicted on passengers’ by the negligence of 
subordinate employees who are under his command.®* 


places where cargo shall be taken on 
and discharged. Deniff v. McCormick, 
supra. , 


48. Doherty v. California Nav., 67 Wash. 171, 121 P 45. 57. Fay v. Davidson, 13 Minn. 523. 
CtGrnCOr Oe Gala A tal ds Pea: [c] ‘Where owners of several ves- [a] Ratification of operation by 
49. Doherty v. California Nay.,| sels have entered into an agreement to | acceptance of profits.—Although there 


etc., Co., supra. 


50. New Jerséy Steamboat Co. v. 
Brockett, 12170. S$: 637, 7 SCt, 10395 
30 L. ed. 1049; Planters Packet Co. 
v. J. W. Cofer, 4 Tenn. Civ. A. 155. 


51. See Ganguzza v. Anchor Line, 
97 App. Div. 352, 89 NYS 1049 [aff 
184 N. Y. 545, 76 NE 1095]. 


52. Actions in rem against vessel 
see infra § 983. 


53. The City of Panama, 101 U.S. 
453, 25 L. ed. 1061; Mellquist v. The 
Wasco, 53 Fed. 546: McGuire v. The 
Golden Gate, 16 F. Cas. No. 8,815, Mc- 
Allister 104. 


54 The F. X. Aubury, 28 Ill. 412, 
81 AmD 292. 


55. The Ocean vy. Marshall, 11 Oh. 
Sty 3c. 


56. The City of Panama, 101 U. S. 
453, 25 L. ed. 1061. 


[a] Manager of cruise who con- 
tracts to furnish a passenger with 
safe and comfortable passage is liable 
for injuries resulting from acts of 
the vessel’s employees. Raymond, 
ete., Co. v. Ebsary, 9 F. (2d) 889 [rev 
4 ¥. (2d) 285]. 


[b] Company which simply sells 
a ticket for passage on a vessel, but 
neither owns nor operates it, is not 


pool the earnings of the vesseis at the 
end of the season so that if the earn- 
ing of some vessels exceed those of the 
others the excess is to be divided, the 
owner of each vessel does not there- 
by acquire the interest of a partner 
in the operation so as to make him 
liable for injuries occasioned by the 
negligence of the employees of the 
other vessels. Fay v. Davidson, 13 
Minn. 523. 


[d] Charter.—(1) Where the own- 
er of a vessel has chartered it to an- 
other for an excursion and the char- 
terer has assumed full control of the 
boat and crew and is to receive the 
entire proceeds of the voyage, the 
owner is not liable to passengers for 
wrongful acts of the crew during the 
excursion. McDowell v. Homer Rams- 
dell Transp. Co., 78 Hun 228, 28 NYS 
821. (2) A charter party simply for 
the carriage of cargo, which leaves 
the general control and operation of 
the vessel with the owner, does not 
render the charterer. liable for in- 
juries sustained by a passenger be- 
cause of negligence of employees in 
management of the vessel. Deniff v. 
McCormick, 105 Or. 697, 210 P 703. 
(3) This is true, although the char- 
ter party contains a provision’ that 
the master of the vessel, employed 
by the owner, shall be under the di- 
rections of the charterer as to the 


is no clear-cut evidence of a corpora- 
tion’S ownership and control of a 
vessel, if the corporation, with knowl- 
edge of its source, accepts the money 
earned by the operation of the vessel, 
it thereby ratifies the operation of the 
vessel on its behalf, and in an action 
for injuries sustained by a passenger, 
during the operation of the vessel, 
it cannot repudiate the authority by 
which the vessel was controlled and 
operated. Indiana Union Traction Co. 
ceyere net AT Ind. Ac, 4621.93 ney 


58. Fay v. Davidsen, 13 Minn, 523. 
59. Fay v. Davidson, supra. 
60. Tickets and contracts for car- 


riage over connecting lines see supra 


§ 907. 
61. Thurston v. Northern Nay, Co., 


205 Mich. 278, 171 NW 423. 


62. Stewart :Taxi-Service (Co, 
Spencer, 149 Md. 635, 132 A 153. 


63. The Yankee v. Gallagher, 30 FB. 
Cas. No. 18,124, 1 McAll. 467; Keene v. 
Lizardi, 5 La. 431, 23 AmD 197: Stone- 
seifer v. Sheble, 31 Mo. 243. 


64. Kennedy v. Ryall, 67 N. Y. 379 
[aff 40 N. Y. Super. 347]. 


Liability of master for acts of sub- 
ordinates in general see supra § 400. 


For later cases, developments and changes in the law see Annotatioas, same title and. section number, 


—_—_—____. 
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_§ 


§§- 939-943] 


[§ 939] g. Law Governing Liability. It is the 
general maritime law, as understood and adminis- 
tered in the courts of this country in which the liti- 
gation is prosecuted, that governs in an action 
brought in an admiralty court of the United States 
to recover for injuries sustained by an American 
passenger on a foreign ship on the high seas.°® 


[§ 940] h. Defenses in General.** According to 
some authoritres the fact that a passenger is engaged 
in traveling in violation of a statute that prohibits 
travel on Sunday, at the time the injuries are sus- 
tained, is no defense to an action to recover for the 
same.*’ If a passenger is injured by a quarrelsome 
and fighting crew it is no defense to the carrier to 
show that such a elass of men is usually employed 
on steamboats.** When the negligence of the ves- 
sel carrying a passenger has proximately resulted 
in a collision causing injury, it is no defense that 
negligence of the other vessel also contributed to 
the collision;*® but, where the other vessel brings 
a limited lability proceeding in which the passen- 
ger is cited, and in such proceedings it is adjudged 
that the collision was due solely to the negligence 
of the petitioning vessel, such judgment is conelu- 
sive on the passenger and is a defense to a subse- 
quent suit by him against the vessel on which he 
was being carried.’° If a passenger is injured while 
coming on board, and on that account refuses to 


65. Pouppirt v. Elder Dempster 
Shipping Co., 122 Fed. 983 [rev on 
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pay fare which the captain thereupon agrees not 
to charge, this does not operate as a settlement or 
release of the passenger’s cause of action, for the 
Injuries sustained, unless it is expressly shown that 
there was such an intention or understanding on 
his part.74 


[§ 941] 2. Duty To Warn of Dangers. The ves- 
sel’s duty to exercise care for the safety of pas- 
sengers involves the duty of warning passengers of 
dangers which the ship’s employees might reason- 
ably anticipate and such as are not readily apparent 
to passengers,*? and the vessel will be liable for an 
injury that might well have been avoided had due 
warning been given.** The duty to warn, however, 
does not extend to dangers which are as observable 
by, and obvious to, the passenger as to the ship’s 
employees.74 


[§ 942] 3. Perils of Sea. If without any negli- 
gence on the part of the vessel or its employees a 
passenger is injured because of the action of the 
sea or extreme weather conditions, the carrier is not 
lable.*® 


[§ 943] 4. Acts of Fellow Passengers or Third 
Persons—a. Fellow Passengers. The vessel and its 
employees are under a duty to use great care to 
protect passengers from the negligent and reckless 
acts of other passengers;‘® and, where the vessel 


69. Moses v. Hamburg-American|a passenger who is on deck and of 
Packet Co., 88 Fed. 329; Jung v. Star- 


reasonable intelligence can observe 


other grounds 125 Fed. 732, 60 CCA 
500]; Rundell v. La Campagnie Gen- 
erale Transatlantique, 100 Fed. 655, 
40 CCA 625, 49 LRA 92. 


[a] Locus of tort committed in the 
carriage of passengers is determined 
by the place where the injury and 

‘damage arose, rather than where the 
negligent act which produced such in- 
jury was committed; and a libel to re- 
cover damages for the death by 
drowning of libelant’s intestate, as 
the result of a collision and the sink- 
ing on the high seas of a vessel sail- 
ing under the French flag, and on 
which deceased was a passenger, al- 
leged to have been due to negligent 

avigation, which does not allege that 
the drowning occurred upon the ves- 
sel, fails to show that the cause of 
action arose on French territory, 
so as to render the law of France ap- 
plicable thereto, conceding that the 
carrying of the French flag extended 
the jurisdiction of such law to the 
ship. Rundell v. La Campagnie Gen- 
erale Transatlantique, 100 Fed. 655, 40 
CCA 625, 49 LRA 92. 


Operation of state statutes creating 
liability for wrongful death upon ves- 
sels of state on high seas see Admi- 
ralty § 127. 


66. Compliance with statutory resg- 
ulations as defense to action for in- 
juries negligently inflicted see supra 
§ 875. 

Contributory negligence as defense 
see infra §§ 958—967. 


67. Carroll v. Staten Island R. Co., 
58 N. Y. 126, 17 AmMR 221; Landers v. 
Staten Island R. Co., 13 AbbPrNS 
338 [rev on other grounds 53 N. Y. 
450, 14 AbbPrNS 346]. 


Liability of carrier for injuries re- 
ceived by passenger traveling in Vio- 
lation of statute generally see Sun- 
day [387 Cyc 574}. 


68. Memphis, etc., Packet Co. v. 
Pikey, 142 Ind. 304, 40 NE 527. 


in, 12 Misc. 362, 38 NYS 650. 


oes: The City of Boston, 159 Fed. 


Take 
v. Clough, 20 Wall. 
L. ed. 406. 


72. The Korea Maru, 254 Fed. 397, 
165 CCA 617; Boston, etc., SS. Co. v. 
Francis, 249 Fed. 450, 162 CCA 16; 
Abraham K. Kaili v. Inter-Island 
Steam Nav. Co., Ltd., 25 Hawaii 777; 
Miller v. Ocean Steamship Co., 6 
INYASt, 664 [lath 1s" IN. eY¥o 199023 INE 
462]. 


73. The Korea Maru, 254 Fed. 397, 
165 CCA 617;* Boston, etc, -SS. Co. vy. 
Francis, 249 Fed. 450, 162 CCA 16. 


[a] Rough weather.—When the 
weather is such as to render it dan- 
gerous for passengers to be on deck, 
but the danger is not such as to be 
apparent to passengers, the vessel 
may be held responsible for neglect 
to warn passengers of the danger. 
The Korea Maru, 254 Fed. 397, 165 CCA 
617. 

[b] Approach of open and stormy 
waters.——Where a vessel comes out 
from protected waters into a stormy 
and open sea, due care on the part of 
the vessel may require that season- 
able notice be given to all occupants 
of berths or settees to see that they 
are made secure from being thrown 
on the floor. Boston, etc., SS. Co. v. 
Francis, 249 Fed. 450, 162 CCA 16. 


74, The Empress of Scotland, 11 
F, (2d) 783; Savage v. New York, etc., 
SS. Co. 185 Peds 778) 1078 CCAs 648; 
Elder Dempster Shipping Co. v. Poup- 
pirt, 125 Fed. 732, 60 CCA 500 [rev 
122 Fed. 983]; Abraham K. Kaili v. 
Inter-Island Steam Nav. Co., Ltd., 25 
Hawaii 777; Morgan v. Oceanic Steam 
Nay. Co., 130 Misc. 570, 224 NYS 420. 


[a] High waves.—There is no duty 
to warn a passenger that exceeding- 
ly high waves are likely to break 
glass windows inclosing a deck, for 


Northwestern Union Packet Co. 
CUR S.) 528, 22 


that fact for himself, and a passen- 
ger who fails to exercise care in such 
a situation is guilty of contributory 
negligence. Morgan v. Oceanic Steam 
Nav. Co., 130 Misc. 570, 224 NYS 420. 


[b] Chain box.—The failure to 
warn of a chain box extending across 
the deck is not actionable negligence 
as to a passenger who has had an 
opportunity to observe it and stum- 
bles over it at a time and on a type 
of day when the obstruction is clear- 
ly obvious. Savage v. New York, etc., 
SS. Co., 185 Fed. 778, 107 CCA 648. 


75. Stiles v. Munson SS. Lines, 40 
EF. (2d) 276; Bruswitz v. Netherlands 
American Steam Nav. Co., 64 Hun 262, 
19 NYS 75; Morgan v. Oceanic Steam 
Nav. Co., 130 Mise. 570, 224 NYS 420. 


[a] Ilustrations.—(1) Where a 
passenger is injured by slipping or 
being thrown by a rolling of the ves- 
sel which is caused by the action of 
the sea, and the accident would have 
happened irrespective of the sufficien- 
cy of the light in the place where the 
injury occurred, the vessel cannot be 
held responsible for negligence in fail- 
ing to light the place sufficiently. 
Bruswitz v. Netherlands American 
Steam Nav. Co., 64 Hun 262, 19 NYS 
75. (2) Injuries resulting from the 
breakage of glass windows in an in- 
closed deck or stateroom by exceed- 
ingly high waves are injuries caused 
by the perils of the sea, for which the 
vessel owner is not’ responsible. 
Stiles v. Munson SS. Lines, 40 F. (2d) 
276; Morgan v. Oceanic Steam Nay. 
Co., 130 Misc. 570, 224 NYS 420. 


76. The Western States, 159 Fed. 
354, 86 CCA 354 [aff 151 Fed. 929, and 
certiorari den 210 U. S. 433, 28 SCt 
762, 52 L. ed. 1136]; Northern Com- 
mercial Co. v. Nestor, 138 Fed. 383, 
70 CCA 523; Hanley v. Eastern SS. 
Corp, 221) Mass: 125, 7109) SNe 67; 
AnnCas1917D, 1034; Simmons v. New 
Bedford, etc., Steamboat Co., 97 Mass. 
361, 93 AmD 99. 


or its employees know of a threatened injury by 
a fellow passenger or might reasonably anticipate 
the happening of such injury, and fail or neglect to 
take the proper precautions to prevent it, the carrier 
is liable therefor.*7 However, if the carelessness of 
fellow passengers is such that no danger from it 
can reasonably be apprehended, the vessel owner 
will not be Hable for failure to obviate it.** 


[§ 944] b. Third Persons. The vessel is not lable 
to passengers for the unforeseen negligent or illegal 
acts of third persons, which could not reasonably 
have been anticipated or guarded against;’? but it 
must take care to guard against the acts of third 
persons, which may reasonably be anticipated ;*° 
and, if the vessel has itself been negligent, lability 
is not excused by reason of the fact that the neg- 
ligence of another vessel has contributed to the 
injury.*? 

Arrest of passengers by officials of local ports. 


SHIPPING 


[§§ 943-945 


The duty of a vessel to protect its passengers against 
the unlawful acts of third persons does not require 
that its officers interfere with an arrest and inves- 
tigation, by public officials at the port of destina- 
tion, of a passenger who is suspected of having com- 
mitted a crime while the vessel was on the high seas, 
even though such officials act mistakenly and unlaw- 
fully.*? : 


[§ 945] 5. Acts of Vessel’s Employees**—a. Neg- 
ligence and Assaults or Personal Violence. Although 
there is no liability for conduct of employees which 
is not negligent or wrongful,** for any injury suf- 
fered by a passenger because of the negligent con- 
duet of an employee in the course of his employment 
on board the vessel the owner,*® the vessel,*® or 
the master,*? is lable. There is some authority 
for the view that the vessel owner is not liable for 
an injury caused by a willful or malicious act of 
an employee, which is done outside the scope of 


381, 


77. The Western States, 159 Fed. 
354, 86 CCA 354 [aff 151 Fed. 929, and 
certiorari den 210 U. S. 433, 28 SCt 
76.2, 52° la, ed. 11/361); 
mercial Co. v. Nestor, 138 Fed. 383, 
70 GCA 523; Ocean SS. ‘Co. v. Bas- 
sett, 33 Ga. A. 696, 127 SE 671; Han- 
ley v. Eastern SS. Corp., 221 Mass. 
125, 109 NE 167, AnnCas1917D, 1034; 
Simmons v. New Bedford, etc., Steam- 
boat Co., 97 Mass. 361, 93 AmD 99. 


fa] Tlustrations.—(1) Where, 
over the objections of some passen- 
gers, the captain permits other pas- 
sengers to engage in the careless use 
of firearms on board, the vessel own- 
er is responsible for any injuries re- 
ceived by one passenger because of 
the careless handling of firearms by 
another. Northern Commercial Co. 
v. Nestor, 138 Fed. 383, 70 CCA 523. 
(2) Where, with knowledge of the 
vessel’s employees, passengers are 
permitted to enter a small life boat 
insecurely fastened over a portion of 
the deck, and by the entry of the pas- 
sengers and their rocking of the boat 
it breaks loose and falls upon a pas- 
senger on the deck below, the vessel 
owner is liable for the injuries sustain- 
ed by the latter passenger. Simmons 
v. New Bedford, ete., Steamboat Co., 
97 Mass. 361, 93 AmD 99. (3) Where 
it is reasonably to be anticipated that 
chains across openings in the railings 
around the deck are likely to be un- 
fastened by ignorant and stupid pas- 
sengers, it is the duty of the vessel 
to make some sort of inspection to 
see that such chains do not become 
unfastened; and if no precautions are 
taken in this respect, and a chain 
does become unfastened so that a pas- 
senger goes overboard, the vessel 
owner is liable for the injuries sus- 


tained. Hanley v. Wastern SS. Corp., 
221 Mass. 125, 109. NE 167, AnnCas 


1917D, 1034. (4) If a vessel negli- 
gently fails to provide an inside bolt 
or some other means by which a pas- 
senger can secure the door of the 
stateroom from the inside, so that the 
room can easily be entered by the use 
of an outside key, the vessel will be 
liable for the acts of a fellow pas- 
senger who enters, and assaults and 
robs a passenger. The Western 
States, 159 Fed. 354, 86 CCA 354 [aff 
151 Fed. 929, and certiorari den 210 
Wess 4337 287SCt 162, 52) le edealsci 
(5) Where because of negligence in 
failing to maintain a sufficient watch 
a passenger in her stateroom is as- 
saulted and robbed by a fellow pas- 
senger, the vessel will be liable for 
the injuries sustained. The Western 


For later cases, developments anid changes in the law see Annotations, same title and section number 


Northern Com-* 


States, supra. 


78. And see Mulvana v. The An- 
choria, 83 Fed. 847, 27 CCA 650 [aff 
77 Fed. 994]. 


[a] TIllustration.—The existence of 
a wet place on the floor about a water 
cooler in the steerage, caused by the 
carelessness of passengers in using 
the cooler, does not show such negli- 
gence as will make the ship liable 
for personal injuries received by the 
slipping of the steward thereon so as 
spill hot gruel upon a passenger, since 
the probability of such an accident 
from the failure to keep the floor dry 
is too remote. Mulyana v. The An- 
choria, 83 Fed. 847, 27 CCA 650 [aff 
7 Bed, 994]. 


79. The Lusitania, 251 Med) 715: 
Anda v. Chicago, ete., Transit Co., 231 
Mich. 567, 204 NW 761. 


[a] Illegal act of enemy submarine. 
—When a submarine of an enemy 
country illegally sinks a passenger 
vessel, without warning and without 
making any provision for the safety 
of passengers and crew, as required 
by international rule of warfare, the 
owner of the vessel cannot be held 
liablé for the injury and death of 
passengers on board on the ground 
that the captain did not do all he 
could to evade the deliberate and il- 
Hee act. The Lusitania, 251 Fed. 


80. Anda v. Chicago, ete., Transit 
Co., 231 Mich. 567, 204 NW 761. 


81. Moses v. Hamburg-American 
Packet Co., 88 Fed. 329; Jung v. Star- 
in, 12 Misc. 362, 33 NYS 650. 


82. Murphy v. New York, etc., Mail 
ant Co:, 50App. COMES) 341273 med. 

oO. 

83. Cross references: 

Damages recoverable against vessel 
or owner for willful assault by em- 
ployee see infra § 998. ' 

Liability of: 

Cruise manager for acts of vessel’s 
employees see supra § 938. 

Vessel for assaults of employees 
under state statutes see supra § 

ae 

Vessel owner for willful act of serv- 
ant in destroying passenger’s 
baggage see infra § 977. 

Steamship company’s liability for 
acts of connecting carrier’s em- 
ployees see supra § 938. 


84. The City of St. Louis, 238 Fed. 


85. Compagnie Generale Transat- 
lantique v. Bump, 234 Fed. 52, 148 
CCA 68 [certiorari den 242 U. S. 642, 
37 SCt 114, 61 L. ed: 542]; Compag- 
nie Générale Transatlantique v. Riv- 
ers, 211 Fed. 294, 127 CCA 580 [cer- 
tiorari den 232 U. S. 727, 34 SCt 603, 
58 L. ed. 817]; Ramjak v. Austro- 
American SS. Co., 186 Fed. 417, 108 
CCA’ 339 [certiorari dism 229 U. S. 
627,) sen SCH W112, Dy ln meat soils 


[a] Seaman falling from aloft.— 
Where a seaman on being ordered to 
go aloft, instead of using a standing 
ladder on the side rigging which is 
reasonably safe, unnecessarily climbs 
the fore topmast backstay, a wire 
rope, and because of the use of such 
method slips and falls to the deck 
killing himself and injuring a pas- 
senger, the vessel owner is liable for 
the injuries sustained. Ramjak v. 
Austro-American SS. Co., 186 Fed. 
417, 108 CCA 339 [certiorari dism 229 
U. S. 627, 33 SCt 772, 57 L: ed. 1357]. 


[b] Placing passenger in danger- 
ous position.—The vessel owner may 
be held responsible for the negligence 
of its captain in taking a passenger 
to a place that is dangerous when a 
severe storm is raging, and failing to 
afford her adequate protection. Com- 
pagnie Generale Transatlantique v. 
Bump, 234 Fed. 52, 148 CCA 68 [cer- 
tiorari den 242 U. S. 642, 37 SCt 114, 
61 L. ed. 542]. 


86. The City of Panama, 101 U: S. 
453, 25 L. ed. 1061; The Kinau, 257 
Fed. 501, 168 CCA 505. 


_[a] MNlustration—The vessel is 
liable for injuries received by a pas- 
senger because of an employee’s neg- 
ligence in uncovering a hatchway and 
leaving it open and unguarded. The 
ae of Panama, 101 U.S. 458, 25 L. ed. 


87. Kennedy v. Ryall, 67 N. Y. 379 
[aff 40 N. Y. Super. 347]. 


{a] Tlustration.—Where a stew- 
ard negligently permits health offi- 
cials to use the drinking cups of 
steerage passengers to distribute a 
poisonous fumigating compound about 
the vessel and subsequently, although 
knowing of the poison, orders the pas- 
sengers back to their quarters without 
removing the cups or seeing that they 
are cleaned, the master is liable for 
the death of a passenger’s child who 
drinks from the.cup and dies from 
the poison. Kennedy v. Ryall, 67 N. 
Y. 379 [aff 40 N. Y. Super. 347]. 
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§§ 945-947] 


" / 

his employment ;** but by the great weight of Amer- 
ican authority the contract of carriage imposes on 
the vessel and its owner the duty to see that the 
passenger 1s given absolute protection against the 
acts of employees on board, and liability for an 
injury by the act of an employee exists irrespective 
of whether the act was willful or malicious, and out- 
side the scope of the employee’s employment, so 
long as it was done during the discharge of the duty 
owed by the employer to the passenger.8® Thus it 
is held that the vessel owner is liable for wanton 
assaults on passengers,®® or for their wrongful ar- 
rest and imprisonment,®! irrespective of whether 
the employee is acting to benefit his employer or be- 
cause of malicious motives of his own; and also 
for injuries resulting because of a drunken officer 
forcing his way into the stateroom of a female pas- 
senger at night.°? 


Justification. It is not every assault by an em- 
ployee on a passenger which gives rise to a cause 
of action against the vessel or its owner.®? Em- 
ployees may use such force as is reasonable and nec- 
essary to compel a passenger to comply with a valid 
regulation, and the vessel owner will not be liable 
for injuries caused by the use of such force,®* al- 
though he will be liable if the force used is unrea- 


88. Emerson vy. Niagara Navy. Co., 


2 Ont. 528. N.Y. 


er is not liable for the wrongful act 93 
of the purser in injuring a passenger 
by attempting to seize a valise in the 
passenger’s hand to secure the pay- 
ment of fare which it is asserted has 
not been paid. Emerson v. Niagara 
Nav. Co., 2 Ont. 528. 90. U.S 


89. U. S—New Jersey Steamboat | ton, 7 F. 


Comyn prockett,. 1215 Uses 4. 63h, ies Ct 
1039, 30 L. ed. 1049; Pacific SS. Co. 


202, 


: SHIPPING 


41, 22 L. ed. 476]. 


: Bennett v. Austro-Americana 
{a] Illustration.—The vessel own-| SS. Co., 161 App. Div. 753, 147 NYS 
LES 


Tenn.—Planters Packet Co. v. J. W. 


Wash. 167, 127 PP 1401. 
Pacific 
1 (CACD) SK) BN RE 3} 1 
(certiorari den 269 U. 
70 L. ed. 425)]; 


[58 C.J.] 553 


sonable and unnecessary.°> The fact that a pas- 
senger has voluntarily engaged in a prior combat 
with an employee affords no justification for a sub- 
Sequent assault made by the employee without par- 
ticipation on the part of the passenger.°® 


[§ 946] b. Threats, Insults, and Disrespectful 
Treatment. Among other things the contract of ear- 
riage places on those who are bound by it is the 
duty to see that passengers are accorded proper and 
respectful treatment by the officers and servants of 
the vessel, and are not made the object of insulting 
and humiliating language or conduct by such em- 
ployees.*’ It has been said that female passengers 
especially are entitled to complete exemption from 
rude, indecent, or brutal behavior toward them by 
emplovees.?§ 


[§ 947] c. Aid to Helpless Passengers.?® If the 
negligence of a vessel’s servants places a passenger 
in a position in which he is unable to care for himself, 
the vessel owner is lable if the servants do not ex- 
ercise proper care in extending the passenger such 
proper assistance as is required;! and, although a 
passenger, without fault on the part of the vessel,? 
or even by his own fault, has got’ into a helpless 
condition, the ship’s employees in attempting to aid 
him must use due eare to avoid injury.® 


that the passenger will not be as- 
saulted by employees, and for a 
breach of such contract the vessel 
owner is liable. Bryant v. Rich, 106 
Mass. 180, 8 AmR 811. 


paras . 91. Ragland Ws Norfolk, etc., 
Cofer, 4 Tenn. Civ. A. 155. Steamboat Co., 163 Fed. 376 [mod 
Wash.—Marks v. Alaska SS. Co., 71| 169 Fed. 286, 94 CCA 562]; Trabing 


Vv. Calitornta Nav... eter. Cow lole@ale 
137, 53 P 644; Mt. Vernon, etc., Steam- 
boat Co. v. McKenney, 46 App. (D. C.) 
99; Bennett v. Austro-Americana SS. 
Co., 161 App. Div. 753) 147 NYS 193° 


SS. Co. v. Sut- 
(2a) 12 
S. 586, 46 SCt 
McGuire v. The 


v. Sutton, 7 F. (2d) 579 [aff 3 F. (2a) | Golden Gate, 16 Cas. No. 8,815, 92. Ocean SS. Co. v. Bassett, 33- 
72, 75 (certiorari den 269 U. S. 586, McAll. 104. Ga. A. 696, 127 SE 671. 
46 SCt 202, 70 L. ed. 425)]; Korzib v. Conn.—Levidow v. Starin, 77 Conn. 93. Ellis v. Narragansett SS. Co., 


Netherlands-American Steam Nav. 
Con, 169) Mean O17” [ati 179) Medi 1019; 
102 CCA 664]; Ragland v. Norfolk, 
ete., Steamboat Co., 163 Fed. 376 [mod 
169 Fed. 286, 94 CCA 562]; The West- 
ern States, 151 Fed. 929 [aff 159 Fed. 
354, 86 CCA 354 (certiorari den 210 
eS e4os 2eeSCt U6en pawn ed-1 136) 1; 
McGuire v. The Golden Gate, 16 F. 
Cas. No. 8,815, McAll. 104. See also 
Compagnie Générale Transatlantique 
v. Rivers, 211 Fed. 294, 127 CCA 580] 


600, 60 A 123. 


147, 8 AmR 451. 


Ind.—Memphis, etc., Packet Co. v. 94. 
Pikey, 142 Ind. 304, 40 NE 527. 


Ky.—Sherley v. Billings, 
Mass.—Bryant v. Rich, 


180, 8 AMR 311 [aff 21 Wall. (U. S.) 96. 
41, 22 L. ed. 476]. 


Tenn.—Planters Packet Co. 


111 Mass. 146. 


Ellis v. Narragansett SS. Co., 
111 Mass. #46. 


So Sine nn 95. New Jersey Steamboat Co. v. 
Brockett, 121 U. S. 637, 7 SCt 103/95 
30 L. ed. 1049. 


Marks v. Alaska SS. Co., 71 
Wash. 167, 127 BP 1201. 


Vane 97. Raymond, etc., Co. v. Ebsary, 


106 Mass. 


[certiorari den 232 U. S. 727, 34 SCt 
603, 58 Ll. ed. 817] (recognizing the 
existence of authority for the above 
rule, but holding that a vessel owner 
was at least liable for an assault com- 
mitted by an employee who breaks 
into a passenger’s stateroom, where 
there has been negligence on the part 
of the watchman in failing to pre- 
vent the assault and negligence on 
the part of the steamship company 
in failing to change the locks to state- 
rooms after a pass-key to the old locks 
had been lost). 


Cal.—Trabing v. California Nav., 
Cte Goon 2 iCal 13%, 53s 644. 

Conn.—Levidow v. Starin, 77 Conn. 
600, 60 A 128. 

D. C.—Mt. Vernon, etc., Steamboat 
Co. v. McKenney, 46 App. 99. 

Ind.—Memphis, ete., Packet Co. v. 
Pikey, 142 Ind. 304, 40 NE 527. 

Ky.—Sherley v. Billings, 8 Bush. 
147, 8 AmR 451. 


Mass.—Bryant v. Rich, 106 Mass. 
180, 8 AmR 311 [aff 21 Wall. (U. S.) 


W. Cofer, 4 Tenn. Civ. A. 155. 


Wash.—Marks v. Alaska SS. Co., 
AR VVEUS AGEL ONG, elegy eel ONL 


fa] Illustrations.—(1) Although 
a steerage waiter at the time he as- 
saults a passenger is wholly out of 
place in being in first-class quarters 
and is in no way engaged in the dis- 
charge of his duties about the ves- 
sel, the vessel owner is liable for the 
assault. Marks v. Alaska SS. Co., 71 
Wash. 167, 127 P 1101. (2) Where 
servants assault and ravish a female 
passenger, the vessel owner is liable 
and cannot claim that they acted out- 
side the scope of their employment. 
Pacific SS. Co. v. Sutton, RF. (2d) 
So) Path 3) EY (2d)p 725 75 ieertiorani 
den 269 U. S. 586, 46 SCt 202, 70 L. 
ed. 425)]. 


[b] Negligence of owner in not 
preventing assault.—Where a pas- 
senger has been assaulted by a serv- 
ant, the question of whether or. not 
the vessel owner has been negligent 
in not preventing the assault is im- 
material since each employee is un- 
der a duty to carry out the contract 


9 F. (2d) 889 [rev 4 F. (2d) 285]; The 
Western States, 151 Fed. 929) [aff 
159 Fed. 354, 86 CCA 354 (certiorari 
den 210) U.) Si 4885 28 °S@t Wie2y a2: 
ed. 1136)]; Keene v. Lizardi, 5 La. 
431, 25 AmD 197, 6 La. 315, 26 AmD 
478. 

98. Keene y. Lizardi, 5 La. 431, 
25 AmD 197, 6 La. 315, 26 AmD 478. 


99. Medical care and assistance to 
passengers see supra § 926. 


I. Smith v. British, etc., Royal 
Mail Steam Packet Co., 86 N. Y. 408 
[aff 46 N. Y. Super.: 86]. 


2. Chicago, etc., SS. Co. v. Lynch, 
201 Fed. 70, 119 CCA 408. 


[a] Seasick passenger.—Chicago, 
etc., SS. Co. v. Lynch, 201 Fed. 70, 119 
CCA 408. 


8. Doherty v. California Nav., etc., 
(CKO di (Clatile Je gle Ea lee? vals): 


[a] TIllustration.—Where the cap- 
tain of a steamship discovers a pas- 
senger lying in a drunken and help-. 
less condition on the floor, and, with 
knowledge of his helplessness, lifts. 


bp4- = [58 Cr Ji] 

[§ 948] d. Liability for Acts of Particular Types 
of Employees. In general the liability for acts of 
employees extends not only to officers of the vessel,* 
but to all members of the crew.° 


Stevedores. Although stevedores who have made 
a contract to load or unload a vessel are ordinarily 
regarded as exercising an independent employment 
so that the ship is not liable for their acts,® yet in 
handling the baggage of passengers, bringing it on 
board from the wharf, and placing it where the 
passenger desires in his compartment, stevedores are 
not exercising an independent employment,’ but are 
performing a duty to passengers, which rests on 
the ship;* it is the duty of ship’s officers to see 
that the task is so performed that risk of accident 
to persons on board is avoided,® and if, through 
want of care, stevedores are not prevented from us- 
ing a companionway which is being used by passen- 
gers and their friends and injury results, the vessel 
is liable.?° 

Pilots. The fact that owners are bound to take 
a pilot, and that they are restricted in their choice 
to those pilots licensed by the government inspec- 
tors, does not exempt a vessel owner from liability 
for injuries caused by the negligence of the pilot 
in the navigation of the vessel. 


Physicians and surgeons.‘? Apparently the vessel 
may be held liable where a ship’s surgeon neg- 
ligently fails to make any attempt to give an in- 
jured passenger proper treatment;+* but it is the 
general rule that a physician or surgeon taken on 
board in compliance with a statutory command is 
not a servant or agent of the shipowner and the 
latter is not lable for the negligence of the former, 
in treating a passenger, provided the duty of se- 
lecting a physician that is competent and duly qual- 
ified has been fulfilled1* For this rule to apply 


him to his feet, and leaves him with- 


out any support, causing the passen- 8 
ger to fall and break his arm, the % 
captain does not exercise the full de- 9. 


gree of care required by rendering 
assistance sufficient in the case of a 
sober man, for he is bound to exer- il. 
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7. Unitus v. The Dresden, supra. 

Unitus v. The Dresden, supra. 
Unitus v. The Dresden, supra. 
10. Unitus v. The Dresden, supra. 
Sherlock v. Alling, 93 U. S. 99, 


[§§ 948-949 
the relation of physician and patient must be cre- 
ated with the consent of the passenger,'® and a ship- 
owner may be held responsible where a statutory 
physician, under orders of ship officers, compels a 
passenger to undergo an injurious examination 
against his wishes;1® but not where a passenger 
by her conduct voluntarily submits to an opera- 
tion.17 It also seems to be the rule that a vessel 
owner is not responsible for negligent treatment 
by a physician or surgeon, carried as a matter of 
choice, provided the duty of selecting a reasonably 
competent man for that position has been duly ful- 
filled.1S In the selection of a physician or surgeon 
only reasonable care and diligence need be exer- 
cised.19 It is not necessary that he be of the high- 
est skill and longest experience;?° and this duty 
is sufficiently fulfilled when the physician’s fitness 
is diligently inquired into and proper evidence of 
his qualifications is duly demanded and received.** 
The fact that the surgeon errs in his treatment does 
not prove that he was incompetent or that the steam- 
ship company was negligent in appointing him.?? 


Acts of employee as police officer. If an employee 
of a steamboat in ejecting or arresting a passenger 
acts under the direct command of a police officer in 
a jurisdiction where there is a statute making it 
the duty of every person to aid in an arrest after 
being coramanded to do so, the vessel owner is not 
responsible for the employee’s conduct in obeying 
such a command.” i 


[§ 949] 6. Duty as to Passenger Overboard. Aft- 
er a passenger has fallen overboard, because of 
his own fault or otherwise, it is the duty of the mas- 
ter and crew to make every reasonable endeavor con- 
sistent with the safety of the ship and passengers 
to rescue the passenger as soon as his situation is 
discovered.?* In addition, steamboats carrying pas- 


]}an action against the shipowner for 
assault by the physician for perform- 
ing such operation. O’Brien v. Cun- 
ard SS. Co., 154 Mass, 272, 28 NE 266, 
13 LRA 329. 


18. Laubheim v. De Koninglyke 


cise such care as he can to avoid an 
accident in the situation presented to 
him. Doherty v. California Nav., etc., 
Con 6 Cal, Agi3i, 31 P 419. 


4 Bryant v. Rich, 106 Mass. 180, 
8 AmR 311 [aff 21 Wall. (U. S.) 41, 
22 L. ed. 476]. 


5. See cases infra this note. 


fa] Illustrations.—(1) Steward 
and waiters. Bryant v. Rich, 106 
Mass. 180, 8 AmR 311 [aff 21 Wall. 
(U. S.) 41, 22 L. ed. 476]; Kennedy v. 
Ryall, 67 N. Y. 379; Marks v. Alaska 
PCone ae Wash, Lot. baw eal tone 
(2) Deckhand. Ramjak v. Austro- 
American SS. Co., 186 Fed. 417, 108 
CCA 339 [certiorari dism 229 U. S. 
627, 93 SCt 172, 7 du. ed, 1357], - ¢3) 
Watchman. Ragland v. Norfolk, etce., 
Steamboat Co., 163 Fed. 376 [mod 
169 Fed. 286, 94 CCA 562]. (4) Oiler. 
The Western States, 151 Fed. 929 
[aff 159 Fed. 354, 86 CCA 354 (cer- 
tiorari den 210 U. S. 4338, 28 SCt 762, 
52 L. ed. 1136)]. (5) Engineer. . Plant- 
ers Packet Co. v. J. W. Cofer, 4 Tenn. 
Civ. A. 155. 


pte Unitus v. The Dresden, 62 Fed. 


For later cases, developments and changes in the law see Annotations, same title and sectionn 


23 L. ed. 819. 


_ 12. Duty to provide medical serv- 
ice: 
In absence of statute see supra § 926. 


Under statutory requirements see su- 
pra § 883 


13. The Korea Maru, 254 Fed. 397, 
165 CCA 617. 


14. The Korea Maru, supra; The 
Great Northern, 251 Fed. 826, 163 CCA 
660; The Napolitan Prince, 134 Fed. 
159; O’Brien v. Cunard SS. Co., 154 
Mass. 272, 28 NE 266, 13 LRA 329; 
Allan _v. State SS. Co., 132 N. Y, 91, 
soe 482, 28 AmSR 556, 15 LRA 


15. O’Rourke vy. Cunard SS. Co., 
169 App. Div. 943, 154 NYS 29 Laff 
222 N. Y. 574, 118 NE 1070]. 


16. O'Rourke vy. Cunard SS. Co., 
supra. 


17. O’Brien v. Cunard SS. Co., 15 
Mass. 272. SS ce 


{a] WVaccinationn—Where one on 
shipboard voluntarily submits to vac- 
cination by the ship’s physician in or- 
der to obtain the proper certificate to 
pass quarantine, she cannot maintain 


Nederlandsche Stoomboot Maatschap- 
py, 107 N- Y. 228, 13 NE 781, 1 AmSR 
815. See American SS. Co. v. Land- 
reth, 102 Pa. 131, 48 AmR 196. 


19. The Korea Maru, 254 Fed. 397, 
165 CCA 617; The Great Northern, 
251 Fed. 826, 163 CCA 660; Laubheim 
v. De Koninglyke Nederlandsche 
Stoomboot Maatschappy, 107 N. Y. 
228, 18 NE 781, 1 AmSR 815. } 


20. Laubheim v. De Koninglyke 
Nederlandsche Stoomboot Maatschap- 
PY, 107 N. Y. 228, 13°NE 781, 1 AmSR 


21. The Great Northern, 251 Fed, 
826, 163 CCA 660. : SY 


22. Laubheim y. De Koninglyke 
Nederlandsche Stoomboot Maatschap- 
BY ore INGYe: 22/8) 13) NS 7S Ary 


23. Duval vy. Inland Navy. x 
Wash. 149, 155 P 768. iy ee oh 


24. Newton y. Seaboard Air-Line 
R., 17 Ga. A. 624, 87 SE 908; Melhado 
v. Poughkeepsie Transp. Co., 27 Hun 
(N. Y.) 99; Pate v. Tar Heel Steam- 
boat Co., 148 N. C. 571, 62 SE 614. 


[a] Failure to stop vessel and to 
exert all reasonable means to rescue 


umber, 


§§ 949-950] 


sengers for hire are under a duty to be provided with 
such life saving appliances as are ordinarily req- 
uisite to save persons who have fallen overboard,?® 
and, if because of negligence in having insufficient 
or defective means,?* or in failing properly to man 
a boat sent to the aid of the imperiled passenger,?7 
a rescue is not effected, which would otherwise have 
been accomplished, the vessel owner is liable for the 


passenger’s drowning.?§ 


[§ 950] 7. Management and Navigation of Vessel. 
Unless exempted by statute,2® the owner of a vessel 
engaged in the carriage of passengers is under a 
duty to see that due care and precaution, for the 


a passenger who has fallen overboard 
will render the vessel owner liable for 
the resulting injuries or death. Mel- 
hado v. Poughkeepsie Transp, Co., 27 
Flin CN ei) 99" 


Negligence of passenger in falling 
overboard as defense see infra § 965. 


25. lLobdell v. Bullitt, 13 La. 348, 
33 AmD 567; Pate v. Tar Heel Steam- 
boat Co., 148 N. C. 571, 62 SE 614. 


26. Lobdell v. Bullitt, 13 La. 348, 
83 AmD 567; Pate v. Tar Heel Steam- 
boat Co., 148 N. C. 571, 62 SE 614. 


27. Pate v. Tar Heel Steamboat 
Co., supra. : 

28. lLobdell v. Bullitt, 13 La. 348, 
383 AmD 567; Pate v. Tar Heel Steam- 


boat Co., 148 N. C. 571, 62 SE 614. 
29. See statutory provisions. 


- [a] Harter Act § 3 (Act Febr. 13, 
1893-¢ 105° [27 St.-at L. 445; USCA 
tit 46 § 192]), which provides that, if 
the owner of a vessel transporting 
merchandise or property exercises due 
diligence to make the vessel sSea- 
worthy, properly manned, and equip- 
ped, neither the vessel nor owner 
shall be liable for damage or loss re- 
sulting from faults or errors in the 
navigation or management of the ves- 
sel, applies only as between vessel 
and cargo, and does not relieve from 
liability for injuries sustained by a 
passenger due to the negligent man- 
agement or navigation of the vessel, 
even though the vessel engages in the 
carriage of merchandise as well as 
the carriage of passengers. The 
Hamilton, 207 U. S. 398, 28 SCt 133, 
52 L. ed. 264; The Kensington, 88 Fed. 
331 [aff 94 Fed. 885, 36 CCA 533 (rev 
on other grounds, 183 U.S. 263, 22 SCt 
102, 46 L. ed. 190)]; Moses v. Ham- 
burg-American Packet Co., 88 Fed. 
329: The Rosedale, 88 Fed. 324 [aff 
92 Fed. 1021, 35 CCA 167]. 


30. The Linseed King, 24 F. (2d) 
967; The Tourist, 265 Fed. 700; The 
Annie L. Vansciver, 161 Fed. 640; The 
Prinzess Irene, 151 Fed. 17, 80 CCA 
483 [aff 139 Fed..17]; Unitus v. Dres- 
den, 62 Fed. 438; The Oriflamme, 18 
F. Cas. No. 10,572, 3 Sawy. 397; ‘Hill 
yv. Starin, 173 N. Y. 632, 66 NE 1110; 
Landers v. Staten Island R. Co., 13 
AbbPrNS 338 [rev on other grounds 
53 N. Y. 450, 14 AbbPrNS 346]. 


[a] Fastening of tow _ line.— 
Where passengers are permitted on 
the bow of a barge which is being 
towed by a tug, and due to lack of 
care in making the fastenings the 
hawser used in the towing tears loose 
and injures a DASSENE OF damages 
may be recovered from e owner. 
Hill vy. Starin, 173 N. Y. 632, 66 NE 
1110. 


[b] Landing operations.—(1) It is 
the duty of the vessel to keep passen- 
gers out of the bow where ropes, 
used to make the vessel fast on jJand- 
ing, are coiled, or else so to coil the 
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gation.*4 


than under ordinary circumstances ;*2 
the captain of a passenger vessel which is navigat- 
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safety of passengers, is exercised by those in charge 
of the management and navigation of the vessel, 
and the owner will be. liable if a passenger is injured 
by any negligence either in management?? or navi- 
Where navigation is beset by obvious or 
foreseeable perils, greater care must be exercised 


9 


but, although 


ing in waters made dangerous by the existence of 


ropes as to remove all danger of pas- 
Sengers becoming entangled therein 
during the landing operations. The 
Annie L. Vansciver, 161 Fed. 640. (2) 
The negligent coiling of such lines 
across the bow of the deck on which 
passengers are permitted to crowd so 
that, when the lines are thrown out 
for landing, passengers become en- 
tangled therein renders the vessel 
liable for the injuries sustained. The 
Annie L. Vansciver, supra. (3) The 
negligence of a deck hand in pushing 
out a gangplank while a vessel is still 
in motion and without waiting to see 
whether a signal to stop the vessel 
has been noticed by the captain will 
render the carrier liable for injuries 
received by a near-by passenger from 


a swinging of the gangplank. The. 


Tourist, 265 Fed. 700. 


[a] Loading.—Where the officers 
of the vessel negligently permit the 
same companionway being used by 
passengers and friends to be used for 
lowering baggage into the ship, while 
there are other companionways that 
could be used for the baggage, the 
vessel is liable for injuries sustained 
by a passenger from the fall of a 
trunk, the handle of which breaks 
while it is being lowered. Unitus v. 
The Dresden, 62 Fed. 4388. 


[d} Overcrowding vessel.—Per- 
mitting a vessel to be so overcrowded 
that the passengers are unable in 
time of danger to use the life pre- 
servers available or to escape from 
the cabin is an act of negligence ren- 
dering the vessel liable for the inju- 
ries sustained. The Linseed King, 24 
BE. (2d) 967. 


{e] Steam pressure in excess of 
statutory limit.—To carry more 
steam than is allowed by a statutory 
regulation has been held to constitute 
negligence as a matter of law. lLan- 
ders v. Staten Island R. Co., 13 Abb 
PrNS 338 [rev on other grounds 53 
N. Y. 450, 14 AbbPrNS 346]. 


{f] Stowage.—(1) If freight is 
stowed in a steerage room it must be 
so stowed and secured that passen- 
gers will not be injured by it. The 
Oriflamme, 18 F. Cas. No. 10,572, 3 
Sawy. 397. (2) And if freight is so 
negligently piled in the room that by 
a roll of the vessel it is thrown up- 
on and injures a passenger, the ves- 
sel is liable for injuries so sustained. 
The Oriflamme, supra. 


{g] Taking passengers on deck in 
bad weather.—(1) During bad weath- 
er it is ordinarily the duty of the 
vessel to keep the passengers below 
deck for the sake of protection. The 
Prinzess Irene, 139 Fed. 810 [aff 151 
Fed. 17, 80 CCA 483]. (2) It is neg- 
ligence for the ship’s officers to re- 
quire steerage passengers to come on 
deck to get their food during weath- 
er that is so stormy as to make it 
dangerous, and, if such a passenger, 
after being ordered on deck, is injur- 
ed by a large wave, the vessel will be 


conditions of warfare does not exactly follow the 
advice of the admiralty of his country as to the 
best method of avoiding the dangers involved, he 
cannot be deemed negligent in navigating the vessel 


liable. The Prinzess Irene, supra. 
31. The Arabic, 34 F. (2d) 559; 
The Linseed King, 24 F. (2d) 967; 


In re St. Louis, etc., River Packet Co., 
266 Fed. 919; Moses v. Hamburg- 
American Packet Co., 88 Fed. 329; 
Jones v. The St. Nicholas, 49 Fed. 671; 
The Queen, 40 Fed. 694; Ladd v. Fos- 
ter, 31 Fed. 827, 12 Sawy. 547; Cooper 
v. Hastern Transp. Co., 75 N. Y. 116 
{aff 99 U. S. 78, 25 L. ed. 3821; Jung 
v. Starin, 12 Misc. 362, 88 NYS 650; 
Fletcher v. Wilmington Steamboat 
Co., 261 Pa. 1,104 A 60. 


_[a] Adherence to rules of naviga- 

tion.— (1) The fact that the vessel 
has strictly adhered to the rules of 
navigation will not prevent a passen- 
ger from recovering for injuries sus- 
tained from a collision that could 
have been: avoided. Cooper v. East- 
ern. 'DPransp. “Co.,- 75, Ni Ye aaiGy [ata 99) 
UW. 8.078, 25 Li eds 38215 (June ve Star- 
in, 12 Misc. 362, 33 NYS 650. (2) Al- 
though observance of the federal 
rules of navigation is presumptively 
right so as to throw the onus of prov- 
ing negligence on the one w‘ho chal- 
lenges its propriety, yet if the sur- 
rounding circumstances are such as 
to render it unsafe or impracticable 
to follow the rules, and such circum- 
stances were known or might have 
been known to those in charge of the 
vessel, negligence may be imputed if 
a general rule of navigation is not de- 
parted from. Cooper vy. Hastern 
Transp. Co., supra. 


[b] Approaching drawhbridge at 
excessive speed.—It is negligence for 
a river passenger steamer to approach 
the locality of a railroad drawbridge 
at night at such a rate of speed as to 
prevent her complete control by the 
master so that she cannot be stopped 
in time to prevent a collision when it 
is discovered that the draw is not 


open. Jones vy. The St. Nicholas, 49 
Fed. 671. 
[ec] Collision.—(1) The owner of 


the vessel on which the passenger is 
being carried is liable for injuries re- 
sulting from a collision, although tlhe 
accident was due to the negligence of 
both vessels. Moses v. Hamburg- 
American Packet Co., 88 Fed. 329; 
Jung v. Starin, 12 Misc. 362, 338 NYS 
650. (2) Liability of both vessels and 
division of damages between them 
see Collision § 355. 


32. The Linseed King, 24 F. (2d) 
967; Fletcher v. Wilmington Steam- 
boat Co., 261 Pa. 1, 104 A 60. 


fa] Ice floes.—If the voyage is to 
be made in waters filled with ice floes, 
a high degree of care and precaution 
in navigation is necessary to avoid 
dangers from contact with ice. The 
Linseed King, 24 F. (2d) 967. 


[b] Fog.~Unusual caution in nav- 
igation is required of those in charge 
of a vessel while it is passing through 
ar fogs Fletcher v. Wilmington 
Steamboat Co., 261 Pa. 1, 104 A 60. 


Boo" los Gr Sa) 
if he uses his best judgment and adopts what, to 
one his situation and skilled judgment, might well 
seem to be the proper course to pursue to secure the 
safety of those on board.** 

Radio reports of approaching storms. Since the 
development of modern methods of broadcasting re- 
ports of future weather conditions, the failure to 
foresee the approach of an unprecedented hurricane, 
and faultless navigation in view of the information 
at hand, does not relieve the vessel from lability 
for injuries caused to passengers by such a storm 
when advance information of the approach of the 
hurricane could have readily been obtained by radio 
broadcast, but is not, and with such information 
the course of the vessel could have been so directed 
as to avoid the injuries sustained.*+ 


Disasters. Although a disaster has caused a ves- 
sel to sink without any fault on the part of those 
in charge of her, they are bound to use the utmost 
exertions in their power to avert injury from the 
impending peril, and the shipowner’s lability for 
injuries that could have been avoided by such exer- 


tions continues until the passengers are safely land- 
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ed;°> but errors in judgment in an emergency are 
not necessarily negligence,** and for them the ves- 
sel will not be responsible if the employees in charge 
are generally competent.** 

Other vessel of same line. Where a company is 
running several boats on the same line as carriers 
of passengers, it cannot escape liability for injuries 
sustained by a passenger in a collision of two of the 
boats by reason of the fact that due care has been 
exercised in the management of the boat on which 
the passenger is being carried; but it must exercise 
the same degree of vigilance and care in the manage- 
ment of the other boats employed in the same busi- 
ness.?§ 


[§ 951] 8. Appliances, Equipment, and Condition 
of Vessel?°—a. In General. At least due care must 
be exercised to see that the vessel is sufficiently sea- 
worthy to withstand the foreseeable perils of the 
contemplated voyage.*®° All ordinary care and skill 
must be exercised to see that parts and appliances 
of the vessel intended to be used by passengers are 
in a safe condition for use.*+ In places where the 
presence of passengers is contemplated, proper pre- 


ing, and with due regard for all the] tion to vacate den 186 Fed. 332, 108 


33. The Lusitania, 251 Fed. 715. 
34. The Arabic, 34 F. (2d) 559. 


{a] TIllustrations.—(1) Failure of 
the radio operator to receive and pass 
on to the master reports of the ap- 
proach of a hurricane which are being 
widely broadcast, and the failure of 
the master to request weather infor- 
mation, will render the vessel liable 
for injuries sustained by passengers 
because of the keeping of a large ves- 
sel in shoal waters in the face of an 
approaching storm, even though with 
such information as he had the mas- 
ter sought in the exercise of good 
seamanship, but too late, to make for 
the open sea where the distance be- 
tween the crests of the waves would 
have been sufficient to allow the ves- 
sel to ride out the storm in compara- 
tive safety. The Arabic, 34 F. (2d) 
559, 562, 563. (2) “It is plainly the 
duty of a vessel approaching our 
shores, and engaged in the carriage 
of passengers, to make inquiry for 
full information regarding the state 
of the weather, if such information is 
not received without inquiry from the 
many stations which are established 
to transmit such information by wire- 
less.” The Arabic, supra. 


Statutory duty of passenger vessels 
to carry wireless and radio apparatus 
see supra § 885. 


35. The City of Boston, 159 Fed. 
261; The Brastus Corning, 158 Fed. 
452. 


[a] Placing passengers alone in 
lifeboats.—(1) It is negligence for 
those in charge of a Ship, sinking be- 
cause of a disaster, to permit passen- 
gers to embark in a small boat with- 
out a competent seaman in charge or 
control thereof. The Erastus Corn- 
ing, 158 Fed. 452. (2) Such negli- 
gence will render the vessel liable to 
a passenger who sustains injuries be- 
cause of exposure in the open boat 
for a great length of time. The 
Erastus Corning, supra. 


36. Gretschmann y. Fix, 189 Fed. 
pats The City of Boston, 159 Fed. 


[a] Degree of care and diligence 
required is “ ‘the utmost care consist- 
ent with the nature of the undertak- 


ae ee ee Se ee a 
For later cases, developments and changes in the law see Annotations, same title and section number, 


other matters which ought to be con- 
sidered in conducting the business.’ ” 
It is not ‘the utmost care and dili- 
gence which men are capable of ex- 
ercising.” The City of Boston, 159 
Fed. 261, 266. 


37. Gretschmann v. Fix, 189 Fed. 
716; The City of Boston, 159 Fed. 
261. 


38. Sherlock y. Alling, 44 Ind. 184. 
39. Cross references: 


Compliance with statutory regula- 
tions as to equipment as relieving 
from liability see supra § 875. 

Duty to provide additional safeguards 
for machinery or appliances to. pro- 
tect children see’ supra § 935. 

Gangplanks and appliances to take 
passengers on and off vessel see in- 
fra § 956. 


40. The Linseed King, 24 F. (2d) 
967; In re Myers Excursion, etc., Co., 
57 Fed. 240 [aff sub nom. The Repub- 
lic, 61 Fed. 109, 9 CCA 386]. 


[a] Illustrations.—(i) If because 
of defects which could be discovered 
by a careful and proper examination 
the vessel is not able to weather a 
storm such as often occurs in the lo- 
cality without injury to passengers, 
the vessel is liable. In re Myers Ex- 
cursion, etc., Co., 57 Fed. 240 [aff 61 
Fed. 109, 9 CCA. 386]. (2) >°The-use in 
waters filled with ice of a vessel 
which is not built to be able to with- 
stand the impact of ice cakes is a 
violation of the vessel’s duty to be 
seaworthy for the particular purpose 
for which it is being used, and if the 
vessel is sunk because of ice floes and 
passengers are injured, the vessel is 
liable. The Linseed King, 24 Ff. (2d) 
967, 970. (3) “The rule is that rea- 
sonable fitness or seaworthiness of a 
vessel may be tested by the facts and 
circumstances of each particular 
case.” The Linseed King, supra. 


41. Compagnie Generale Transat- 
lantique v. Bump, 234 Fed. 52, 148 
CCA 68 [certiorari den 242 U. S. 642, 
37 SCt 114, 61 L. ed. 542]; Mohns v. 
Netherlands-American Steam Navy. 
Co., 182 Hed. 323,104 CCA 551: Jaz 
rowski v. Hamburg-American Packet 
Co., 182 Fed. 320, 104 CCA 548 [mo- 


CCA 410]; International Mercantile 
Mar. Co. -v.-Smith; 45. hed.:*39ieanG. 
CCA 423;Kennedy v. Ocean SS. Co., 
29 Ga. A. 731, 116 SE) 874: Smithew 
British, ete., Royal Mail Steam Packet 
Co., 86 N. Y. 408 [aff 46 N. Y. Super. 
86]; North German Lloyd SS. Co. v.- 
Roehl, (Tex. Civ. A.) 144 SW 322. 


[a] Bath and toilet rooms.—A neg- 
ligent failure to provide a bath or 
toilet room, having a smooth tile 
floor, with handrails for passengers 
to grasp to prevent their slipping 
when the vessel lurches or rolls, will 
render a vessel owner liable for in- 
juries which would not have been sus- 
tained had such handrails been pro- 
vided. North German Lloyd SS. Co. 
Vv. Roehil;- (tex, (CivscAs)* 144 Siw 322s 


[b] Berths.—(1) A vessel is bound 
to use ordinary care and skill in the 
construction and erection of berths in 
the ship, and to use materials of suf- 
ficient strength and so far as prac- 
ticable such as will be safe against 
the commotion of the elements, and 
the violence occasioned thereby. 
Smith v. British, ete., Royal Mail 
Steam Packet Co., 86 N. Y. 408 [aff 
46< N.Y. Super. 864: (2) @And it'an 
injury occurs because of a failure to 
perform the duty in this respect and 
it can be directly traced to the negli- 
gence of the vessel, the owner is lia- 
ble for the damages incurred. Smith 
v. British, ete., Royal Mail Steam 
Packet Co., supra. (3) A failure to 
provide an upper berth with a ladder 
or other means of getting into it does 
not render the vessel liable for in- 
juries sustained by a passenger in at- 
tempting to get into it unassisted, 
where the passenger makes no de- 
mand for assistance or a ladder and 
there is no negligent management of 
the boat which contributes to the in- 
jury. Cashin v. Graham, ete., Transp. 
Co., 160 Ill. A. 160. But see Jarow- 
ski v. Hamburg-American Packet Co., 
182 Fed. 320, 104 CCA 548 [motion to 
vacate den 186 Fed. 332, 108 CCA 4102 
(holding lack of ladder, with other 
things, sufficient evidence of negii- 
gence to go to jury). (4) Negligence 
in failing to equip a berth with a side 
board to prevent the passenger from 
being thrown off will render the ves- 
sel owner responsible for injuries 
sustained by a passenger in being 


— 
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cautions must be taken to guard against injuries 
likely to result from their natural mistakes due to 
ignorance as to the condition or construction of the 
vessel,*? and it cannot be assumed that they are 
as familiar with the construction of vessels as ex- 
perienced seamen;** but there is no duty to guard 
against accidents which result from an unanticipat- 
ed use of a particular part of the vessel;** and only 
reasonable care, prudence, and diligence need be ex- 
ercised in respect of matters which are not in them- 
selves dangerous and which passengers have an op- 
portunity to observe.*® 


Inspection. A vessel carrying a large number of 
passengers in the exercise of the responsibility rest- 
ing on it must make some degree of inspection to see 
that the various parts and appointments of the vessel 
remain safe and are not put out of place or rendered 
dangerous by such ignorant or stupid persons as 
commonly might be anticipated among a large num- 
ber of.passengers.*°® 


[§ 952] b. Customary and Generally Approved 
Appliances and Machinery. As a common carrier 
a vessel engaged in the carriage of passengers is re- 
quired to use well-known and approved appliances 
for the safety of passengers.47 Where the machin- 
ery and appliances of a vessel are such as have been 
in general use and found to be safe, it is generally 
held that their use is not negligence such as will ren- 
der the carrier responsible for injuries sustained by 
a passenger from them;*® but the fact that a vessel 
or itS appliances are constructed in accordance with 
a standard that is fairly prevalent does not necessa- 
rily exclude the existence of negligence in construe- 
tion since the use of a standard clearly dangerous 
may constitute negligence.*® 


[§ 953] c. Machinery and Mechanical Appara- 
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tus.°° Before the voyage is commenced the mechan- 
ical apparatus of the vessel, which is necessary for 
its operation, must be placed in good condition so 
that passengers will not be injured by reason of the 
vessel’s being helplessly stalled in the open sea.>+ 
To protect passengers against injuries that are like- 
ly to be the direct result of defects in machinery all 
precautions against danger, which have been prac- 
tically tested and are of known value, must be adopt- 
ed;°* but the machinery need not be made of the 
“most perfect” material or constructed in the “most 
perfect” manner;°* and, where a passenger has been 
injured by the explosion of a boiler, the fact that 
skillful manufacturers of machinery used in such 
ships did not use certain safety appliances, which 
science had made known and demonstrated to be 
useful, is not conclusive on the question of the ves- 
sel’s’ negligence.*+ The owners of vessels used in 
carrying passengers do not undertake that the ma- 
chinery they employ is absolutely free from de- 
fects;°° and, where all proper care has been exer- 
cised, there is no lability for injuries resulting from 
latent or undiscoverable defects in the machinery or 
mechanical equipment.°® However, where the use 
of apparatus is such that dangerous consequences 
are likely to result from a defective condition, more 
than ordinary care must be exercised,®* and in such 
a ease the fact that a defective condition is not ob- 
served or apparent does not necessarily exclude neg- 
ligence where there are means available, by careful 
examination or practical tests, to discover the cause 
of the infirmity in the defective appliance.®8 As to 
maehinery which is not inherently dangerous only 
ordinary care, in view of the dangers to be appre- 
hended, need be exereised;°® but if there is a fail- 
ure to exercise such care, and a defect results in in- 


thrown off during a storm. Interna- 
tional Mercantile Mar. Co. v. Smith, 
145 Fed. 891, 76 CCA 423. 


{c] Mats.—(1) If a mat furnished 
at the head of a stairway is so small 
that it does not fit securely into its 
place, the steamship company is lia- 
ble for injuries incurred by a passen- 
ger because of a slipping of the mat. 
Mohns Vv. Netherlands-American 
Steam Nav. Co., 182 Fed. 323, 104 CCA 
551. (2) For a vessel to leave a loose 
mat sliding about a passageway 
which passengers are invited to use 
during a severe storm is negligence, 
and renders the vessel liable for in- 
juries sustained by a passenger from 
slipping on the _ mat. Compagnie 
Générale Transatlantique v. Bump, 
234 Fed. 52, 148 CCA 68 {certiorari 
den 242°U0,/S. 642, 37 SCt 114, 61 L, ed. 
542]. 


42. Kitsap County Transp. Co. v. 
Harvey, 15 F. (2d) 166, 48 ALR 420; 
Coggeshall Launch Co. v. Harly, 248 
Fed. 1, 160 CCA 141; The North Star, 
169 Fed. 711; Behrens v. The Furnes- 
sia, 35 Fed. 798; The Joseph Stickney, 
31 Fed. 156; The Pilot Boy, 23 Fed. 
103. 


43. The Pilot Boy, supra. 
44. The Caracas, 163 Fed. 662. 


45. Bruswitz Ve Netherlands 
American Steam Nav. Co., 64 Hun 262, 
19 NYS 75. 


46. Hanley vy. Eastern .SS. Corp., 
221 Mass. 125, 109 NE 167, AnnCas 
1917D 10384. ; 


47. Rizzo v. Winnisimet Co., 217 


Mass. 19, 104 NE 363, AnnCas1915C 
1003. 


48. Savage v. New York, etc., SS. 
Co., 185 Fed. 778, 107 CCA 648; Croch- 
eron vy. North Shore Staten Island 
Ferry Co., 56 N. Y. 656 mem [rev 1 
Thomps. & C. 446]; Dougan v. Cham- 
plains wiransps Coy o6eNLe Yo be Dumnin 
v. Lake Shore Nav. Co., 17 Oh. !Cir. 
Ct Ni. S: 569) See also Toy v. Inter- 
national Mercantile Mar. Co., 61 Pa. 
Super. 499, 


fa] Steering chain boxes or cov- 
ers.—Savage v. New York, etc., SS. 
Co., 185 Fed. 778, 107 CCA 648. 


{[b] Brass plates on stairs or door- 
ways.—Crocheron v. North Shore 
Staten Island Ferry Co., 56 N. Y. 656 
mem; Dunn y. Lake Shore Nav. Co., 
if, Ohs Cire Ct. N. Ss 569° 


[c] Rails across gangway opening. 
—Dougan y. Champlain Transp. Co., 
BiG UNgwys | Ls 


49. Kitsap County Transp. Co. v. 
Harvey, 15 F. (2d) 166, 48 ALR 420; 
The Western: States, 159 Fed. 354, 86 
CCGA 354 [aff 151 Bed. 929, and cer- 
tiorari den 210 U. S. 433, 28 SCt 762, 
52 L. ed. 1136]; Burrows v. Lowns- 
dale, 133 Fed. 250, 66 CCA 650; North 
German Lloyd SS. Co. v. Roehl, (Tex. 
Civ. A.) 144’SW 322; Mawson v. Eagle 


Harbor Transp. Co., 148 Wash. 258, 
268 P 595. 
fa] Unguarded gangplanks cannot 


be justified by custom. Burrows v. 
Lownsdale, 133 Fed. 250, 66 CCA 650; 
Mawson v. Bagle Harbor Trans». Co., 
148 Wash. 258, 268 P 595. 


[b] Handrails in toilet rooms.— 
North German Lloyd SS. Co. v. Roehl, 
(Dex. Civ. A.) 144 Swe 322, 


[ec] Inside locks for staterooms.— 
The Western States, 159 Fed. 354, 86 
CCA 354 [aff 151 Fed. 929, and cer-* 
tiorari den 210 U. S. 438, 28 SCt 762, 
52). eds 113/65 


50. Statutory regulations as to 
boilers and machinery see supra § 
885. 


51. North Coast Lighterage Co. v. 
Greenwood, 162 Fed. 25, 89 CCA 65. 


52. Yerkes v. Keokuk Northern 
Line Packet Co., 7 Mo. A. 265 (paddle 
wheel). 


53. Yerkes v. Keokuk Northern 
Line Packet Co., supra. 


54. Caldwell v. New Jersey Steam- 
poat Con ai Na Ys Zon. 


55. The Nederland, 7 Fed. 926 [aff 
14 Fed. 68]; Simmons v. New Bed- 
ford, etc., Steamboat Co., 100 Mass. 
34; Carroll v. Staten Island R. Co., 
DoiNe Val 26 le Amur a 2b. 


56. The Nederland, 7 Fed. 926 [aff 
14 Fed. 63]; Simmons v. New Bed- 
ford, ete., Steamboat Co., 100 Mass. 
34; Carroll v. Staten Island R. Co., 
Bit DN NG, LAG Bly YNjookigd PAPE ONUNT sayy, 
Grand Trunk Pace Coast SSF Cor, 21 
B. C. 182. 


57. Miller v. Ocean SS. Co., 118 N. 
Y. 199, 23 NE 462 

58. Miller v. Ocean SS. Co., supra. 

59. Ganguzza v. Anchor Line, 97 


App. Div. 352, 89 NYS 1049 [aff 184 
N. Y. 545, 76 NE 1095]. 
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jury to a passenger, the vessel is liable.®° 


[§ 954] d. Guard Rails and Chains around Deck. 
All portions of the deck on which passengers are 
permitted to go must be reasonably guarded by 
chains, rails, or some other means, to prevent pas- 
sengers from falling or slipping overboard.®* A stat- 
utory regulation requiring ocean-going vessels to 
have lifeboats so placed and fitted that they can be 
launched in two minutes does not absolve the owner 
of such a vessel from his duty to see that the space 
between the ends of two lifeboats is protected by 
reasonably safe guard chains, although the space 
behind the boats must be left open;®” or, if the only 
kind of guard consistent with the regulation is an 
insecure one, there is a duty to exclude passengers 
from the immediate neighborhood of the hfeboats.** 
Gangway openings may be sufficiently protected by 
the use of customary means which experience has 
proved to be safe;°* and a failure to have all the 
guards completely in place immediately after the 
vessel leaves the dock does not show negligence 
where the opening is sufficiently guarded for ordi- 
nary purposes but a passenger is pushed overboard 
because of an unanticipated event;*> but a complete 
failure to have the gangway gate set, at the time the 
vessel leaves the dock, is negligence which will ren- 
der the vessel owner liable for injuries sustained by 
a passenger in being pushed overboard through the 
opening.°® 


[§ 955] e. Safety Appliances.*7 A vessel engag- 
ed in the carriage of passengers must be supplied 
with reasonably adequate life saving appliances ;°° 
and to have a sufficient exercise of reasonable care 
for the safety of passengers it is necessary that ap- 
plianeces used for extinguishing fires be kept, at all 
times, in a condition for immediate service.®® 


[§ 956] 9. Boarding and Discharge of Passen- 
gers,’° 
water to maintain, at all proper times, a reasonably 
safe means for passengers to get on and off the ves- 
sel employed,’+ and to provide employees to render 
‘such services as are necessary to get passengers 
safely aboard or on shore.‘? This duty exists with 


60. Mellquist v. The Wasco, 53 70. 
Fed. 546. 


61. Hanley v. Eastern SS. Co., 221i see infra § 967. 
Mass. 125, 109 NE 167, AnnCas1917D 71. 


1034. Burrows 


have not become unfastened see su- 
pra § 943 note 77. 


Mass. 125, 109 NE 167, AnnCas1917D | parker vy. 


pra. NS 269: 


Gorse Ne Ys 1. 


65. Cleveland Vv. New 
Steamboat Co., 68 N. Y. 306. 


66. Cleveland, v. New 
Steamboat Co., 7 NYSt 598. 


67. Statutory regulations as to life 
saving and other safety appliances 
see supra § 885. 


68. Lobdell v. Bullitt, 13 La. 348, 
33 AmD 567. 


Jersey | 42. 


72. The Ocracoke, 159 Fed. 552. 
73. Hrebrik v. Carr, 29 Fed. 298. 


74 #UHrebrik v. Carr, 29 Fed. 298; 
The Anglo Norman, 1 F. Cas. No. 393, 


Jersey 


4 Sawy. 185. 


75. Burrows 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SHIPPING 


It is the duty of a carrier of passengers by ° 


Contributory 
passenger in getting on or off vessel 


Fed. 250, 66 CCA 650; The City of 
Inspection to see that guard chains | Portsmouth, 125 Fed. 264; Hrebrik v. 
Carr, 29 Fed. 298; 
mans 1 Ease Nel poe i Be nee 77. 
LiZZO OV. innismme O., ass. 
62. Hanley v. Hastern SS. Co., 221/49 104 NE 363, AnnCasl1915C 1003; 
x Boston, 
1034. Co., 109 Mass. 449; 

63. Hanley v. Eastern SS. Co., su- | Nally, 243 Pa. 206, 89 A 1131, 52 LRA 78. 
N Mawson vy. Eagle Harbor 
64. Dougan v. Champlain Transp. ae pee A ee oes 258,268" P 


western SS. Co., 20 Wash. 175, 55. P 


Fed. 250, 66 CCA 650; 
Ihagle Harbor Transp. Co., 148 Wash. 82. 
69. The Garden City, 26 Fed. 766.’ 258, 268 P 595, 59 ALR 1352. 


respect to passengers who have already come aboard 
and are returning to perform some forgotten er- 
rand, as well as those coming on for the first time 
or those finally departing at the port of destina- 
tion." 


Gangplanks. Narrowness and lack of guards or 
rails of any kind have been regarded above as ren- 
dering a gangplank insufficient ;7* although, in cases 
where the use of such a gangplank has involved its 
being placed at a considerable angle, this latter fact 
has also been stressed as showing its insufficiency.*® 
If, in the use of such a gangplank, a passenger falls 
off and is injured, the carrier is liable for the inju- 
ries sustained irrespective of the cause of the fall 
if a sufficient gangplank would have prevented the 
injury.*°® 

Securing gangplank or vessel. The carrier is not 
only liable for injuries resulting from a failure se- 
curely to fasten a gangplank in the first instance,‘? 
but also for those resulting from a negligent failure 
to refasten a gangplank after it has been made inse- 
cure by the act of a third person,’® since there is a 
duty to see that a gangplank remains secure as well 
as fixing it that way at the outset.7° Where passen- 
gers step directly from the vessel onto the dock, an 
insecure mooring of the vessel so as to permit it to 
swing away will render the vessel liable for injuries 
caused by a passenger’s stepping in the opening 
which is oceasioned.®°® 


Use of lifeboats or tenders and assistance into 
same. If the rolling motion of a tender in which a 
passenger is about to embark from the vessel for 
shore is such as to be readily observable to him, and 
is not so great as to be dangerous to passengers ap- 
parently able to care for themselves, the vessel is 
not liable for injuries caused to the passenger by the 
rolling of the tender against him while he is attempt- 
ing to step into it.84 A seaman in assisting a pas- 
senger into a lifeboat need render, as to a normal 
appearing passenger, only such help as is usually 
needed by such persons as are apparently strong and 
able to care for themselves,®* and if an apparently 
capable passenger feels the need of extra assistance 


negligence of | 76. Burrows v. Lownsdale, 133 

Fed. 250;1°66 CCA 6505) Hrebrik® y- 
Carr, 29 Fed. 298; Mawson v. Hagle 
Harbor Transp. Co., 148 Wash. 258, 
268 P 595, 59 ALR 1352. 


Custom as justifying use of un- 
The Anglo Nor- guarded gangplank see supra § 952. 


Parker v. Boston, etc., Steam- 
boat Co., 109 Mass. 449; McBride v. 
McNally, 243 Pa. 206, 89 P 1131, 52 
LRANS 259. 


Croft v. Northwestern SS. Co., 
20 Wash. 175, 55 RP 42. 


Liability for injuries resulting from 
acts of third persons in general see 
Supra § 944, 


79. Croft v. Northwestern SS. Co., 
20 Wash. 175, 55 P 42. 


80. The City of Portsmouth, 125 
Fed. 264; Rizzo v. Winnismmet Co., 
217 Mass. 19, 104 NE 363, AnnCas 
LOTS Ca00ss 


133 81. The Empress of Scotland, 11 
F. (2d) 788. 


Goode v. Oceanic Steam Nav. 
Co., 251 Fed. 556, 163 CCA 550. 


Lownsdale, 133 


etc., Steamboat 
McBride v. Mc- 


Croft v. North- 


Lownsdale, 
Mawson v. 


——. 


[§§ 953-956 


§§ 956-958] 


he should ask for it.88 If passengers overcrowd a 
small boat being used to carry passengers from shore 
to the vessel, it is the duty of the officer in charge to 
compel a sufficient number to get out or else refuse to 
start for the vessel until this is done;’* and if this 
is not done so that by reason of the overcrowding 
the boat capsizes on the way to the ship, the vessel 
owner is lable for injuries resulting to passen- 
gers.®5 


[§ 957] 10. Wharves, Docks, and Approaches. 
Although it has been said that the high degree of 
care exacted of vessels with reference to the safety 
of passengers during the voyage does not extend to 
approaches used in taking passage,** and there is, 
of course, no liability for injuries where there has 
been no negligence,*’ it is at least the duty of the 
owner of a vessel engaged in the carriage of passen- 
gers to keep in a reasonably safe condition the 
wharves, docks, or platforms on which passengers 
are invited for the purpose of waiting for or going 
to vessels, and the owner is liable in damages for any 
injuries resulting to passengers because of a viola- 
tion of this duty.8& Although a passenger has only 
a through ticket he does not forfeit his rights as a 
passenger by getting off at an intermediate port, and 
he may recover for injuries sustained by reason of 
the unsafe condition of a wharf at such port.’® 
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Where a steamship company has provided a regular 
and safe approach to its dock, it is under no duty to 
maintain in a safe condition a short cut to the dock, 
which has been made by other persons, and which the 
company has never invited its passengers to use;°? 
nor need it guard a passenger in using an approach 
against the unforeseeable and negligent acts of third 
persons.°+ 


[§ 958] 11. Passenger’s Contributory Negligence 
or Assumption of Risk®?2—a. In General—(1) Con- 
tributory Negligence. The general rule of carriers,’ 
as applied to the carriage of passengers by water, 
makes it the duty of a passenger on a vessel to ex- 
ercise for his own safety such care as an ordinarily 
prudent man would under the same circumstances ;°4 
and it is the generally accepted rule that, although 
there has been negligence on the part of the vessel 
or its employees which contributes to the injuries, if 
a failure of the passenger to exercise ordinary care 
is proximately connected with the injuries, he is 
guilty of contributory negligence which will defeat 
his recovery.®® This rule does not make it the duty 
of the passenger to see that he is in fact safe;°® 
but he need use only ordinary means to secure the 
safety that would exist under ordinary cireumstane- 
es, except in so far as he is bound to perceive that 
the cireumstances are in fact extraordinary.?? 


83. Goode vy. Oceanic Steam Navy. 
Co., supra. 


84 In re Kimball SS. Co., 128 Fed. 
397, 68 CCA 139, 65 LRA 84 [rev 123 
Fed. 838]. 


85. In re Kimball SS. Co., 123 Fed. 
838 [rev on other grounds 128 Fed. 
397, 68 CCA 139, 65 LRA 84]. 


86. Anda v. Chicago, ete., Transit 
_Co., 231 Mich. 567, 204 NW 761. 


87. Pennsylvania R. Co. v. O’Neil, 
204 Fed. 584, 123 CCA 52. 


[a] Standards for movable signs. 
—Pennsylvania R. Co. v. O’Neil, 204 
Fed. 584, 123 CCA 52. 


88. Hutchins v. Penobscot Bay, 
etc., Steamboat Co., 110 Me. 369, 86 A 
250,’ AnnCas1914D 132;  Rodick v. 
Maine Cent. R. Co., 109 Me. 530, 85 
A 41; White v. Seattle, ete., Nav. Co., 
36 Wash. 281, 78 P 909, 104 AmSR 
948. 

[a] Holes in dock.—Where a 
steamship company negligently 
leaves, in a part of the dock customa- 
rily frequented by passengers, a hole 
of a sufficient size for a passenger to 
step into and be injured, and a pas- 
senger is injured in this manner, the 
company is liable for the injuries 
sustained, even though the hole is 
not in a direct line from the entrance 
to the dock and the place where the 
vessels land. Hutchins v. Penobscot 
Bay, etc., Steamboat Co., 110 Me. 369, 


86 A 250, AnnCas1914D 132; White 
v. Seattle, etc., Nav. Co., 36 Wash. 
281, 78 P 909, 104 AmSR 948. 

[b] Unremoved ice-—(1) Where 


a carrier, after a heavy. snowfall, 
scrapes the sidewalk on its wharf, 
put allows ice to remain at places 
on and outside the walk, without 
sanding it, it is liable to a passenger 
for injuries from a fall on the ice. 
Rodick v. Maine Cent. R. Co., 109 Me. 
530, 85 A 41. (2) A passenger in- 
jured by falling on ice allowed to re- 
main on a wharf is not chargeable 
with negligence in failing to discov- 
er the ice, where she could not have 
seen it, if she had looked, on account 
of it being covered with snow. Rod- 


ick v. Maine Cent. R. Co., supra. 


39. Dice v. Willamette Transp., 
etcl Cor suOr 60, Ba Ame Sipe asee 
also Dodge v. Boston, etc., SS. Co., 


148 Mass. 207, 19 NE 373, 12 AmSR 
541, 2 LRA 83 (where a passenger 
who went ashore at an intermediate 
port to get breakfast was injured by 
employees moving a gangplank on the 
wharf). 


90. Woods v. White Star Line, 160 
Mich. 540, 125 NW 396. 


[a] MTllustration.—A steamboat 
company is not liable to a person who 
was injured in falling over an em- 
bankment near a path in attempting 
to reach the company’s dock by us- 
ing the path as a short cut rather 
than go a greater distance by the 
street, where defendant never at- 
tempted to make the path a roadway, 
and could not have done so without 
trespassing on the land of another. 
Woods v. White Star Line, 160 Mich. 
540, 125 NW 396, 27 LRANS 992. 


91. Anda v. Chicago, etc., Transit 
Co., 231 Mich. 567, 204 NW 761. 


92. Cross references: 

Assumption of risk in general see As- 
sumption of Risk 5 C. J. p 1412; 
Negligence § 600. 

Contributory negligence in general 
see Negligence §§ 500-599. 

Negligence of passenger as defeating 
recovery for loss of, or injury to, 
baggage see infra § 978. 


93. See Carriers § 1481. 


94. U. S.—The Empress of Scot- 
land, 11 F. (2d) 783; The Tourist, 265 
Fed. 700; In re Keansburg Steamboat 
Gown s229h edi 0472) “16s CCA 430); 
Gretschmann v. Fix, 189 Fed. 716; 
The Southside, 155 Fed. 364; Elder 
Dempster Shipping Co. v. Pouppirt, 
125 Fed. 732, 60 CCA 500 [rev 122 Fed. 
983]; Plant Inv. Co. v. Cook, 85 Fed. 
611, 29 CCA 377; Graham v. Pennsyl- 
vania R. Co., 39 Fed. 596; The Anglo 
Norman, 1 F. Cas. No. 393, 4 Sawy. 
185. ‘ 

Il].—Keokuk Packet Co. v. Henry, 
50 Ill. 264. 


Ky.—Reed v. Covington, ete., Bridge 
Co., 28 SW 149, 16 KyL 3879. 


N. Y.—Morgan v. Oceanic Steam 
Nav. Co:., 130. Mise. 570, 224 NYS 420; 
Fogassi v. New York Cent., etc., R. 
Co., 18 Mise. 102, 34 NYS 116; Mc- 
Kenna v. Kast River Ferry Co., 8 NY 
St 802 [aff 113 N. Y. 636, 21 NE 413]. 


Or.—Davis v. Oregon, etc., R..Co., 
SyOre 172. 


Pa.—Toy v. International Mercan- 
tile Mar. Co., 61 Pa. Super. 499. 


Wash.—Johnson Ae Washington 
Route, 121 Wash. 608, 209 P 1100. 


95. U. S.—The Empress of Scot- 
land, 11 F. (2d),783; In re Keans- 
burg Steamboat Co., 249 Fed. 472, 161 
CCA 430; Gretschmann v. Fix, 189 
Fed. 716; The Southside, 155 Fed. 364; 
Plant Inv. Co. v. Cook, 85 Fed. 611, 29- 
CCA 377; Graham v. Pennsylvania R. 
Co., 39 Fed. 596; The Anglo Norman, 
1 F. Cas. No. 393, 4 Sawy. 185. 


Ill.—Keokuk Packet Co. v. Henry, 
50 Ill. 264. 


Ky.—Reed Vv. Covington, etc., 
Bridge Co., 28 SW 149, 16 KyL 379. 


N. Y.—Morgan v. Oceanic Steam 
Nav. Co., 130 Misc. 570, 224 NYS 420; 
Fogassi v. New York Cent., ete, R- 
Co; 13) Mise? 102; 434 INWS aal6: 
Kenna v. East River Ferry Co., 8 NY 
St 802 [aff 113 N. Y. 636, 21 NE 413). 


Or.—Davis v. Oregon, etc, R. Co., 
8:Or. P72. 

Pa.—Toy v. International Mercan- 
tile Mar. Co., 61 Pa. Super. 499. 


Wash.—Johnson v. Washington 
Route, 121 Wash. 608, 209 P 1100. 


W is.—Freeman Vie Engelmann 
Transp. Co., 36 Wis. 571. 

96. Coggeshall Launch Co.  v. 
Early, 248 Fed. 1, 160 CCA 141; Bart- 
lett v.2New. York, etce:, Transp: (Coy 
57 N. Y. Super. 348, 8 NYS 309 [aff 
130 N. Y. 659, 29 NE 1033]. 


97. Coggeshall Launch) (Con ave 
Barly, 248 Fed. 1, 160 CCA 141; Bart- 
lett v. New York, ete., Transp. Co., 


57 N. ¥. Super. 348, 8 NYS 309 [aff 
130 N. Y. 659, 29 NE 10383]. 
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Comparative negligence doctrine. By some au- 
thorities, where the contributory negligence of the 
passenger is slight, he has not assumed the risk of 
the danger, and is not willfully, grossly, or mexcusa- 
bly at fault, and the fault of the-vessel is clear, the 
fault on the part of the passenger does not preclude 
his recovery entirely, but results merely in a divi- 
sion of the damages.**® 

[§ 959] (2) Assumption of Risk. A passenger 
does not assume the risk of injury from dangers of 
which he has no knowledge or which he has no reason 
to anticipate;®® but a passenger who voluntarily 
goes to a part of the vessel where there is a danger, 
of which he has knowledge, or which is obvious, 
thereby assumes the risk of such danger and cannot 
recover for injuries occasioned thereby. 


[§ 960] (3) Persons under Disability. The fact 
that a passenger is suffering from weakness or other 
physical disability does not place him under a duty 
to exercise a higher degree of care for his own safe- 
ty.2. He need exercise only the ordinary degree of 
care suggested by the circumstances, although it may 
be that he must consider his physical disabilities as 
a part of the circumstances and govern his conduct 
with a view to them.* 


Children. The negligence of a child’s parents 
or caretakers will not generally be imputed to the 
child so as to defeat his recovery for injuries caused 
him by the negligence of the vessel. However, neg- 
ligence on the part of an adult having charge of a 
child may tend to rebut the existence of negligence 
on the part of the vessel.® 


98. The Tourist, 265 Fed. 700; 
Ladd v. Foster, 31 Fed. 827, 12 Sawy. 
547; The Joseph’ Stickney, 31 Fed.| 617. (4) 


Korea Maru, 
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from the officers of the vessel. The 
254 Med. j3oi, L65eC CA 
Although a passenger who 


[§ 961] (4) Acts To Avoid Impending Dangers. 
When a passenger in order to avoid an impending 
danger, occasioned by the carrier’s negligence, does 
an act which as it subsequently develops contributes 
to the injury, such act does not constitute contribu- 
tory negligence.°® 

[§ 962] (5) Acts in Disregard of Warning. hyenas 
not contributory negligence for a passenger to go to, 
or remain in, a place of danger, where he does not 
know of the danger, it is not obvious to him, and he 
has received no warning of it;7 and the mere fact 
that a warning has been given does not make the 
passenger guilty of contributory negligence where 
he does not hear the warning or is not informed of 
it;’ but if a passenger disregards a warning, which 
has been so given that he must have heard it, he can- 
not recover for injuries caused by the danger against 
which he has been warned.? 


[§ 963] (6) Injuries Avoidable notwithstanding 
Contributory Negligence. Even where a passenger 
has been guilty of contributory negligence, such 
negligence will not defeat the action when it is shown 
that the vessel or its officers might, by the exercise 
of reasonable care and prudence, have avoided the 
consequences of the injured passenger’s negligence.?° 


[§ 964] b. Particular Instances of Contributory 
Negligence—(1) While on Docks or Premises. A 
passenger does not lose his right to recover for in- 
juries caused by a steamship company’s failure to 
maintain its dock in a safe condition, by reason of 
the fact that he wanders about portions of the dock 
usually frequented by passengers, instead of going 


mantling operations on a ship, and 
has observed the dangers connected 
with such operations, voluntarily goes 


[§§ 958-964 


156 [foll The Max Morris, 28 Fed. 
881]. 


[a] Reason for rule.—“The public 
good is clearly best promoted by hold- 
ing vessels liable to bear some part 
of the actual pecuniary loss where 
their fault is clear, provided that 
the libelant’s fault, ‘though evident, 
is neither willful, nor gross, nor in- 
excusable.’’”? The Tourist, 265 Fed. 
700, 704. 


99. The Tourist, 265 Fed. 700; 
The Korea Maru, 254 Fed. 397, 165 
CCA 617; Watson v. Camden, etc., R. 
Con HSONE Jin We 25,0276) A eu sGnr3 0) Ast 
SR 624, 19 LRA 487; North German 
Lloyd SS. Co. v. Roehl, ¢Tex. Civ. A.) 
144 SW 322. 


[a] Tllustrations.—(1) A passen- 
ger by entering a toilet room not pro- 
vided with handrails does not assume 
the risk of being injured by a lurch 
of the vessel on account of the lack 
of such rails, where no warning has 
been given to passengers against us- 
ing the same and it is not shown that 
the passenger had knowledge of the 
danger. North German Lloyd SS. Co. 
v. Roehl, (Tex. Civ. A.) 144 SW 322. 
(2) A steamship passenger, sitting 
on a bench near the gangplank, who 
hears no specific warning that he is 
sitting in a dangerous place, although 
warned generally to iook out for the 
gangplank, does not assume the risk 
of injury from the plank swinging 
against his leg. The Tourist, 265 
Fed. 700. (3) Passengers who come 
on deck, as is customary, for air and 
exercise, do not assume the risk of 
injury from stormy weather where 
the danger is not apparent to them 


uses a Way provided for the unload- 
ing of vehicles assumes the risk of 
dangers ordinarily incident to the use 
of such a way, he cannot be held to 
have assumed the risk where the 
cause of the injury is wholly un- 
anticipated and does not arise from 
contemplated uses of the way. Wat- 
son v. Camden, etec., R: Co., 55 N.. J- 
ee 125, 26 A136, 39 AmSR 624,19 LRA 
is ; 


1. The Great Northern, 251 Fed. 
826, 163 CCA 660; Elder Dempster 
Shipping Co. v. Pouppirt, 125 Fed. 
732, 60 CCA 500 [rev 122 Fed. 983]; 
De Graf v. Seattle, etc., Nav. Co., 
10 Wash. 468, 38 P 1006. 


[a] Tllustrations.—(1) Where a 
passenger on a steamboat, who is well 
acquainted with the fact that a jar 
is generally incident to the contact 
with the wharf in effecting a land- 
ing, attempts to go to an upper deck 
by way of an unrailed stairway at 
the time the steamer is approaching 
the wharf, the passenger thereby as- 
sumes the apparent risks involved 
and cannot recover for injuries re- 
ceived by being thrown from the 
stairway when the usual jar takes 
place. De Graf v. Seattle, etc., Nav. 
Co.; 10° Wash-/46'85) 337 iP £006.52) VAN 
passenger who slips on the floor of a 
Shower bath, assumes the risk, and 
cannot recover for injuries sustained, 
Where he must have known that an 
enameled floor is slippery when wet, 
that a ship is likely to lurch, and must 
have seen what handholds there were 
to prevent such ‘a fall. (The ‘Great 
Northern, 251 Fed. 826, 163 CCA 660. 
(3) Where a passenger, who has 


and they have received no warning! watched for a considerable time dis- 


in the vicinity of the place where the 
crew is at work, he assumes the risk 
of injury from such operations. Eld- 
er Dempster Shipping Co. v. Poup- 
pirt, 125 Fed. 732, 60 CCA 500 [rev 

122 Fed. 983]. 
2. Bartlett v. New_York, etc., 
8 


Transp.) (Cos of. Ne Vi.) Superss43, 
vee 309 [Laff 130 N. Y. 659, 29 NH 
v . 


Ss. Bartlett v. 
Transp. Co., supra. 

4 The North Star, 169) Med. 7i1! 

5. The Burgundia, 29 Fed. 464. 

Care required for safety of chil- 
dren see supra § 935. 

6. Ladd v. Foster, 31 Fed. 827, 12 
Sawy. 547. 


7 The Annie L. Vansciver, 161 
Fed. 640; Evers v. Wiggins Ferry Cor 
116 Mo. A. 130, 92 SW 118; Miller v. 
reo SS. (CO 118 SN eye TOS oa Nie 


. 


New York, etc., 


8 Evers v. Wiggins Ferry Co., 
116 Mo. A. 130, 92 SW 118. 


9. In re Keansburg Steamboat Co., 
249 Fed. 472, 161 CCA 430; Dodge v. 
Boston, etc., SS. Co., 148 Mass. 207, 
19 NE 373,12 AmSR 541, 2 LRA 83; 
Devas Vo nOneson,sctc., Re (Co, Or 

72. 

10. In re Kimball SS. Co., 128 Fed. 
3917, Gs tO CAL 139) 165 seRvAN Si4e fire vndion 
Fed. 888]; Doherty vy. California Nav., 
ete., Co., 6 Cal. A. 131, 91 P 419° “Mel- 
hado v. Poughkeepsie Transp. Co., 27 
Hun (N.. Y¥.) 99; Pate v. Tar Heel 
rereaea 8 Cor 1439 N I Cr bTle 62nS 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 964-967] 


into the waiting room or going in a direet line from 
the entrance of the dock to the place where the ves- 
sel lands.'1 


[§ 965] (2) Conduct during Voyage. A passen- 
ger who remains on deck, after having observed that 
the windows inclosing the deck are likely to be bro- 
ken by high and stormy seas, is guilty of contribu- 
tory negligence as a matter of law for failing to 
remove to a place of safety.12 So, also, there is 
contributory negligence where a passenger remains 
in a place where he is likely to be injured by the 
swinging of a gangplank after he has received a gen- 
eral warning of the danger and has had an oppor- 
tunity to observe it;1* where he refuses to leave 
a vessel which is about to sink;'* where a passen- 
ger in playing on a railed-off portion of the deck, 
the dangers of which she has had an opportunity to 
observe, steps back without looking into an uncov- 
ered hold close to the place where a mast comes 
through the floor of the deck;1* or where a drunken 
passenger, without the knowledge of the vessel’s em- 
ployees, gets into a yawl which the vessel has in tow 
and then stumbles or slips into the water in an at- 
tempt to get back to the vessel.1° However, to take 
a particular position on the vessel is not contribu- 
tory negligence where the danger of such a position 
is not so obvious or well-known that an ordinarily 
prudent man would hesitate to take it.17 The mere 
fact that a passenger steps on a slippery deck does 
not establish contributory negligence in the absence 
of a showing that the passenger knew the deck was 
shppery.'® <A passenger is not precluded from re- 
covering for an assault made upon her in her state- 
room by reason of the fact that she did not examine 
the bolt of a door to an adjoining room, through 
which the assailant entered, after every absence 
from the stateroom, when she had examined the bolt 
on first coming aboard and found it to be locked.'® 


[§ 966] (3) Conduct Preparatory to Leaving Ves- 
sel. Where the vessel has negligently constructed 
its seats on a raised platform above the aisle, a pas- 
senger who, in a moment of forgetfulness, in the 
haste of embarking, steps over the edge of such plat- 
form is not guilty of contributory negligence simply 
because he must have learned of the existence of the 


11. White v. Seattle, etc., Nav. Co., 13. 
86 Wash. 281, 78 P 909, 104 AmSR 
948. 

12. Morgan v. Oceanic Steam Nav. 


Co., 130 Misc. 570, 224 NYS 420. CCA 580. 
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Gillum v. New York, | 
Gol, (Dex. Civ: As) 76 SW 232. 


19. Compagnie Generale Transat- 24. 
lantique v. Rivers, 211 Fed. 294, 127 


[58 C.J.] 561. 


rise when he first entered his seat.2° It is not neec- 
essarily contributory negligence for a passenger to 
leave his seat when the vessel is about to dock;71 
or to start descending a stair, at such time, without 
taking hold of the handrails,22 where the injury re- 
sults from the vessel’s striking the landing with 
unusual violence. A passenger, who shortly after 
the vessel arrives at the port of destination goes on 
the main deck to look for baggage, for which no 
check has been given him, is not necessarily guilty 
‘of contributory negligence so as to bar recovery for 
injuries sustained by falling in a hatchway careless- 
ly left uncovered, without sufficient lights or sign 
of warning.?* 

[§ 967] (4) Boarding or Getting off Vessel. 
Where a proper and safe way has been provided for 
passengers to get on and off the vessel, a passenger 
who disregards such way and chooses another and 
more dangerous way, which is not intended for his 
use, 1s guilty of contributory negligence and cannot 
recover for injuries sustained in the use of such 
way.°* It is also contributory negligence for a pas- 
senger who is alighting in broad daylight to step off 
the end of a gangplank without looking to see if 
there is a step there or not.2° The fact that a per- 
son who has come on board is deprived of a safe 
mode of landing by reason of the vessel’s starting to 
leave without giving him a proper warning does not 
justify him in adopting another mode whieh is also 
dangerous.*® In getting into a tender which has 
come alongside to take passengers ashore a passenger 
must exercise due care for his own safety,?? and if 
he carelessly fails to watch the gunwale as he is 
about to step over it he cannot recover for injuries 
caused by the tender being bumped against his leg 
by a roll of the sea.?6 


At improper place or time. A passenger who at- 
tempts to board or get off a vessel at the wrong place 
or time when there is a known custom to take passen- 
gers aboard at a different time and place,”® or let 
them off at a different time,*° is guilty of contribu- 
tory negligence which precludes his recovery for in- 
juries sustained in so attempting to get on or off the 
vessel.3? 


Conduct or directions of employees. Although the 


etc., SS. 23. Bowman v. California Steam 
Nav. ‘Co, 63° Cal. 181. 


Plant Inv. Co. v. Cook, 85 Fed. 
611, 29 CCA 377; Graham v. Pennsyl- 
vania R. Co., 39 Fed. 596. 


13. The Tourist, 265 Fed. 700. 


14. Freeman y. Engelmann Transp. 
Croke BS Away aol 


15. Toy v. International Mercan- 
tile Marine Co., 61 Pa. Super. 499. 


16. Gretschmann y. Fix, 189 Fed. 
716. 


17. Miller v. Ocean SS. Co., 118 N. 
Y. 199, 23 NE 462; Cleveland v. New 
Jersey Steamboat Co., 68 N. Y. 306 
[rev 5 Hun 523]. 


{a] Illustration.—It is not negli- 
gence for a passenger to take his 
place on a steamboat inside the bul- 
warks, but outside of the partition be- 
tween the gangway and the main part 
of the boat. Cleveland v. New Jer- 
sey Steamboat Co., 68 N. Y. 306 [rev 
5 Hun 523]. 


[58 C. J.—36] 


Failure to lock stateroom as de- 
feating recovery for lost baggage see 
infra § 978 note 97. 


20. Kitsap County Transp. Co. v. 
Harvey, 15 F. (2d) 166, 48 ALR 420. 


21. Snelling v. Brooklyn, etec., Fer- 
ry Co., 13 NYS 398. 


22. Bartlett v. New York, 
Transp. Co., 57 N. Y. Super. 348, 8 
NYS 309 [aff 130 N. Y. 659, 29 NH 
1033]. Compare De Graf v. Seattle, 
ete., Nav. Co., 10 Wash. 468, Jone: 
1006 (where it was held that a passen- 
ger who attempts to go up an unrailed 
stairway as the vessel is about to 
land assumes the risk and cannot re- 
cover for injuries sustained by being 
thrown down the stairway by the 
usual jar incident to the vessel’s 
coming up to the dock). 


25. Johnson vy. Washington Route, 
121 Wash. 608, 209 P 1100. 


26. Keokuk Packet Co. v. Henry, 
50 Ill. 264. 


[a] Jumping ashore.—Keokuk 
Packet Co. v. Henry, 50 Ill. 264. 


27. The Empress of Scotland, 11 
F. (2d) 783. 


28. The Empress of Scotland, su- 
pra. 


29. The Anglo Norman, 1 F. Cas. 
No. 3938, 4 Sawy. 185. 


30. Reed v. Covington, ete., Bridge 
Co., 28 SW 149, 16 KyL 379. 


31. ‘The Anglo Norman; 1.4: Cas: 
No. 393, 4 Sawy. 185; Reed v. Cov- 
ington, ete., Bridge Co., 28 SW 149, 
Let Kyi 3:79. 
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apparent methods provided for getting on or off a 
vessel are obviously dangerous, the vessel or owner 
will be liable for injuries sustained by a passenger 
in attempting to use them if employees have given 
instructions to make the attempt,®? or if the conduct 
of the vessel or its employees has been such as to mis- 
lead the passenger into believing that a temporary 
and dangerous method of getting ashore is the only 
After a vessel has landed, the 
usual signals given that it has been made fast, and 
the chains in front of the passenger gates have been 
left down, a passenger has a right to assume that 
there is no open space between the vessel and the 
dock, and he is not guilty of contributory negligence 
for failing to look at the time he steps from the boat 
to the dock to see whether there is any opening. 
[§ 968] 12. Limitation of, or Exemption from, Li- 
ability.*®> In England a steamship company engaged 
in the earriage of passengers can by stipulation in the 


one to be provided.*? 


82. Clinton v. Root, 58 Mich. 182, 
55 AmR 671. 

83. The Ocracoke, 159 Fed. 552. 

34. Palmer v. New Jersey R. Co., 


33 Na J. i: 90: 
35. Cross references: 


Conditions requiring presentation of 
claims and limiting time for bring- 
ing suits see infra § 984. 


Law governing validity of limitations 
‘see supra § 913. 

Stipulations exempting from and lim- 
‘iting liability for loss of baggage 
see infra § 981. 

Validity of stipulations limiting or re- 
lieving from liability of carriers in 
general see Carriers §§ 1151-1164. 

When valid limitations are binding on 
passengers see Supra § 908. 


36. Moses v. Hamburg-American 
Packet Co., 88 Fed. 229; Haigh v. 
Royal Mail Steam Packet Co., 5 As- 
pin: 189; Cooke v. Wilson, 85 L. J. K. 
B. 888. See Oceanic Steam Nav. Co. 
Voepcorcoran, 9 i. (2d) 724, 67 ALR 
1638; O'Regan v. Cunard SS. Co., 160 
Mass. 356, 35 NE 1070, 39 AmSR 484. 


387. Oceanic Steam Nav. Co. v. Cor- 
coraniy 9) eS (2d) 724, bi AL Ls IR. 168i 
Moses v. Hamburg-American Packet 
Co., 88 Fed. 329. 


88. Moses v. Hamburg-American 
Packet Co., 88 Fed. 329. 


{a] Ilustration.—A provision lim- 
iting the carrier’s liability to one hun- 
dred dollars for injuries caused to 
passengers by defects of the vessel or 
the negligence of its servants is un- 
reasonable and invalid. Moses vy. 
Hamburg-American Packet Co., 88 
Fed. 329. 


39. Cross references: 


Duties and liabilities of carriers in 
general with regard to baggage see 
Carriers §§ 1557-1610. 


Liability of baggage as to general 


average contribution see infra § 
1075. 
Loss of, or injury to, passengers’ 


baggage as general average loss see 
infra § 1057. 


40. Chamberlain v. Western Transp. 
Co., 44 N. Y. 305, 4 AmR 681 [rev 45 
Barb. 218]. 

[a] Applicability of federal stat- 
utes.—(1) Harter Act § 3 [27 U. S. 
St. at L. 445], which provides that, 
where owners of vessels, transporting 
merchandise to or from the United 
States, use due diligence to see that 
a vessel is in all respects seaworthy, 
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neither the owner nor the vessel shall 
be liable for losses resulting from 
fault in the navigation of the vessel, 
does not exempt an owner or vessel, 
that has complied with the act, from 
liability for injuries to, or loss of, 
passengers’ baggage which has not 
been shipped as freight. La Bour- 
gogne, 144 Fed. 781, 75 CCA 647 [aff 
210 U. S. 95, 28 SCt 664, 52). .ed. 9731; 
In re ‘California Nav, ete: Co.) 110 
Fed. 678; The Oregon, 92 Fed. 1021, 
35 CCA 167; The Rosedale, 88 Fed. 
324 [aff 92 Fed. 1021, 35 CCA 167]. 
(2) U. S. Rev. St. (1878) § 4281, pro- 
viding that shippers of gold, jewelry, 
and certain kinds of valuable mer- 
chandise shall, when lading the same 
as freight or baggage, give to the 
agent of the ship a written notice of 
the true character and value thereof, 
and have the same entered on the bill 
of lading; and that otherwise the 
master and owner of the vessel shall 
not be liable beyond the value accord- 
ing to the notice, does not apply to 
the case of articles carried by a pas- 
senger as baggage, even though they 
happen to be of the kind of property 
specified in the section. The Minne- 
tonka, 146 Fed. 509, 77 CCA 217 [cer- 
tiorari den.203 U. S. 589, 27 SCt 777, 
51 L. ed. 330]; Brock v. Gale, 14 Fla. 
523, 14 AmR 356; Dunlap v. Interna- 
tional Steamboat Co., 98 Mass. 371; 
Carlson v. Oceanic Steam Nay. Co., 


109 N. Y. 359, 16 NE 546; Haddad v. 
HWartkords ete, LramspaiCo., Skok 
201,94 A 69%. 4.) Giving oto ethe 


phraseology of the statute its fair 
and full meaning, without enlarging 
it by construction, it indicates quite 
clearly that its framers intended to 
embrace only that class of contracts 
where goods are shipped and laden 
on board of vessels to be transported 
as freight, for which bills of lading 
are usually given by the carrier and 
received by the shipper, and form the 
evidence of the terms on which the 
contract of carriage is to be per- 


formed.’ Dunlap v. International 
Steamboat Co., 98 Mass. 371, 375. 
(4) Furthermore, this statute ex- 


empts the vessel or owner only from 
liability as a carrier, and not for neg- 
ligence, so that, if such property, 
though not properly baggage, is lost 
through the negligence of the vessel 
or its employees, the passenger can 
recover, even though the statute has 
not been complied with. Wheeler v. 
Oceanic Steam Nav. Co., 125 N. Y. 155, 
26 NE 248, 21 AmSR 729. (5) Rev. 
St. § 4282, providing that the owner of 
a vessel shall not be liable for loss or 
damage to any ‘merchandise’ that 
may be shipped on board, by reason 
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contract of carriage relieve itself from liability for 
injuries caused by the negligence of itself or its serv- 
ants;2° “but under the admiralty law of the United 
States the rule is otherwise and such a stipulation 1s 
void and unenforceable against the injured passen- 
ger;37 irrespective of whether or not a carrier by 
water can limit the extent of its liability for inju- 
ries caused by defects in the vessel or the negligence 
of the vessel’s servants, such a provision is invalid if 
the amount of the limitation is unreasonabl 


[§ 969] G. Liability for Passengers’ Baggage or 
Effects?®—1. In General. 
tory*® or contractualt! exemption or modification, 
the liability of a vessel or owner for the baggage of 
a passenger is the same as for merchandise or goods 
being carried for hire;*? hence in case baggage is 
lost, injured, or stolen, the liability is that of an in- 
surer,#? unless the proximate cause of the injury is 
an act of God or a peril of the sea,** or the negli- 


e,38 


In the absence of a statu- 


of fire on the vessel, unless the fire is 
caused by the neglect of the owner, 
does not exempt the owner from lia- 
bility for the loss of a passenger’s 
personal baggage by fire since such 
baggage does not fall within the de- 
nomination of “merchandise.” The 
Marine City, 6 Fed. 413. (6) But un- 
der the original act of March 3, 1851, 
where the words ‘‘goods and merchan- 
dise’’ were used, the word “goods” 
was held to cover a passenger’s bag- 
gage so as to exempt the vessel own- 
er from liability for losses from non- 
negligent fires. Chamberlain v. West- 
ern Transp. Co., 44 N. Y. 305, 4 AmR 
681 [rev 45 Barb. 218]. 


41. See infra § 981. 


42. Liability for loss or injury to 
cargo see supra § 536. 


43. The Thessaloniki, 267 Fed. 67 
[certiorari den 254 U. S. 649, 41 SCt 
63, 65 L. ed. 457]; Wood v. Cunard 
SS. Co.; 192) Wed.) 293, 12 VC @iAr baie 
41 LRANS 3871; Smith v. North Ger- 
man Lloyd SS. Co., 142 Fed. 1032 [aff 
151 Fed. 222, 80 CCA 574]; Holmes v. 
North German Lloyd SS. Co., 184 N. 
Y,.72805 W0) NED 2), 25 SURANS 6650n 
Adams v. New Jersey Steamboat Co., 
151 N. Y. 163, 45 NE 369, 56 AmSR 
616, 34 LRA 682; Hart v. North Ger- 
man Lloyd SS. Co., 108 App. Div. 279, 
95 NYS 733 [aff 92 NYS 338]; Gore 
v. Norwich, etc., Transp. Co., 2 Daly 
(N. Y.) 254; Mudgett v. Bay State 
Steamboat Co., 1 Daly (N. Y.) 151: 
Macklin v. New Jersey Steamboat Co., 
1. AbDbPerNS: N.Y.) 52295 ¢Groziereys 
Boston, ete., Steamboat Co., 43 HowPr 
CN. Y.) 466; Reed v. Compagnie 
ee ge Trans-Atlantique, 1 NYCity 


44. Stiles v. Munson SS. Lines, 40 
ES (2d) (276: 


[a] Act of God must be immediate 
and proximate cause.—(1) Where a 
vessel encounters a violent gale and 
springs a leak which extinguishes all 
fires, and cannot be overcome by the 
pumps, and thereafter the captain 
after due consultation abandons the 
ship, being convinced that it will 
sink, but it does not and is thereafter 
towed to port by other vessels, and 
people who come on board ransack all 
the passengers’ baggage which had 
been left on board when the ship was 
abandoned, the shipowners are liable 
for the loss of a passenger’s baggage, 
and the fact that it may have been 
prudent to abandon the ship as far as 
the safety of passengers was con- 
cerned does. not relieve the vessel 
owner from his liability as an insurer 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 969-972] 


gence of the passenger himself.45 


[§ 970] 2. Property to Which Liability Extends— 
a. In General. A vessel’s responsibility as an in- 
surer extends only to such articles or property as 
properly come within the meaning of the term “bag- 
gage.”*° As a general proposition this is regarded 
as including whatever articles a passenger usually 
takes with him for his own personal use, comfort, 
and convenience, according to the habits or wants of 
the particular class to which he belongs, either with 
reference to his immediate necessities or to the ulti- 
mate purpose of his journey.*? 


[§ 971] b. Particular Types of Property. Proper 
“baggage” may include wearing apparel such as is 
necessary for the reasonable use of the passenger ac- 
cording to his circumstances and condition in life,*s 
or even cloth in a reasonable amount which has been 
procured for making wearing apparel,*® but it is 
not confined to such articles,®° although an early case 
does contain a suggestion to this effect.51 Under 
various circumstances “baggage” has been held to 
include jewelry and similar articles;** guns of a 
sportsman;°* manuscripts of a professor or stu- 
dent;°* price books of.a traveling salesman;** ex- 
tra lens for the camera of a newspaper photogra- 
pher;°® the necessary instruments of a traveling 
dentist ;°* and even the bedding®® or household fur- 
nishings of a steerage or immigrant passenger.®® 


for the safe carriage and delivery of 
the passengers’ baggage to the port 
of destination. Reed v. Compagnie § 993 
Generale Trans-Atlantique, 1 NYCity 47 

Ct 16. (2) In such a case the vessel ‘e 
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is properly bag- 


Whether property i 
gage as question for jury see infra 


The Virginia, 
Wood v. Cunard SS. Co., 192 Fed. 293, 


[58 O.J.] 563 


Ordinarily it seems that valuable securities are not 
among the things which a passenger can reasonably 
be expected to carry on his journey;®° but a vessel 
has been held responsible for the loss of liberty 
bonds where their rate of return is so low that the 
passenger cannot afford to keep them in a safety box 
and almost of necessity must carry them with him.®! 


Money. A passenger is entitled to carry as a part 
of his baggage, and to hold the carrier responsible 
for, such an amount of money as is reasonably nee- 
essary to defray his expenses for the entire jour- 
ney;°” but for sums in excess of this, or money 
carried merely for transportation or business pur- 
poses,°* no responsibility is ordinarily assumed. 
Should the owner or master of the vessel gratuitously 
accept on deposit, and undertake to care for, money 
which a passenger is not entitled to carry as baggage, 
it seems that the owner thereby becomes responsible 
as a gratuitous bailee;°°® but a passenger cannot im- 
pose such responsibility upon the owner by deposit- 
ing the money with a clerk or other employee on the 
vessel, unless it is shown that the deposit was made 
in accordance with a well-known usage, or some au- 
thority given by the owner.®® 


[§ 972] c. Presents or Property of Others. The 
vessel owner’s responsibility as an insurer ordina- 
rily does not extend to articles intended as pres- 


AmR 356. 


58. Hirschsohn v. Hamburg Ameri- 
can Packet Co., 34 N. Y. Super. 521. 


266 Med. 59. Levensohn v. Cunard SS. Co., 


BOs 


owner is not relieved on the ground 
that the loss was due to an act of 
God, for to excuse the carrier the act 
of God must be the sole and immedi- 
ate cause of the injury, and if there 
is any admixture of human agency 
the injury is not, in a legal sense, an 
act of God. Reed v. Compagnie 
Generale Trans-Atlantique, supra. 

45. See infra § 978. 

{a] Law governing.—The law of 
the place where the contract of trans- 
portation was entered into determines 
the vessel owner’s responsibility for 
a passenger’s baggage. Malpica v. 
McKnown, 1 La. 248, 20 AmD 279. 

Law governing: 

Validity of contractual stipulations 

see supra § 913. 

Vessel owner’s liability for personal 

injuries see supra § 939 

46. U. S—The Virginia, 266 Fed. 
437 The Ionic, 13 F. Cas. No. 7,059, 
5 Blatchf. 538. 


Ind.—Doyle v. Kiser, 6 Ind. 242. 


La.—Wilcox v. The Philadelphia, 
9 La. 80, 29 AmD 436. 


Mass.—Dunlap v. International 
Steamboat Co., 98 Mass. 371. 

Mo.—Whitmore v. The Caroline, 20 
Mo. 513. 

R. I.—Haddad v. Hartford, ete., 
Transp. Co., 38 R. I. 231, 94 A 697. 

Tenn.—Jenkins v. Motlow, 1 Sneed 
248, 60 AmD 154. 

B. G—Dill v. Grand Trunk Pac. 
Coast SS. Co., 21 B. C. 182. 


Cross references: 
operty to which statutory liability 
poy violation of regulations extends 
see supra § 888. 
What constitutes baggage in genera 
see Carriers §§ 1557-1610. 


112 CCA 551, 41 LRANS 371; Walsh 
v. The H. M. Wright, 29 EF. Cas. No. 
17,115, Newb. Adm. 494; Levensohn 
v. Cunard SS. Co., 162 Ill. A. 421; Carl- 


son v. Oceanic Steam Nav. Co., 109 
N.. Y..359, 16 NE 546; Van Horn v. 
Kermit, 4.E. D. Smith (N. Y¥.) 453; 


Duffy v. Thompson, 4 BE. D. Smith (N. 
Y.) 178; Gleason v. Goodrich Transp. 
Co., 32 Wis. 85, 14 AmR 716. 


48. Van Bergh v. Cunard SS. Co., 
40 F. (2d) 545; Wensky v. Canadian 
MevaICOn smb ©. 100 wet Can O¢ce 
Notes 601. 


49. Duffy v. Thompson, 
Smith (N. Y.) 178. 


[a] Tllustration.—A limited quan- 
tity of cloth cut up into shirt patterns 
for the passenger may be considered 
as wearing apparel, and hence prop- 
erly a part of the passenger’s bag- 
gage. Duffy v..Thompson, 4 een BP 
Smith |N] Y.)) 78. 

50. Levensohn v. Cunard SS. Co., 
162 Ill. A. 421. And see cases infra 
notes 52—59. 

51. The Ionic, 13 F. Cas. No.-7,059, 
5 Blatchf. 538. 


52. Walsh v. The H. M. Wright, 29 
F. Cas. No. 17,115, Newb. Adm. 494; 


4 E. D. 


Carlson v. Oceanic Steam Nav. Co., 
109.N. Y. 359, 16 NE 546. But see 
The® Tonic, 113. Woy Cas. No! )7,059, 6 


Blatchf. 538 (holding that gold watch 
and chain of four hundred and sev- 
enty-one dollars value are not proper 
baggage). 

53. Van Horn v. Kermit, 4 E. D. 
Smith (N. Y.) 453. 

54. Wood v. Cunard SS. Co., 192 
Fed. 293, 112 CCA 551, 41 LRANS 371. 

55. Gleason v. Goodrich Transp. 
Co., 32 Wis. 85, 14 AmR 716. 

56. The Virginia, 266 Fed. 437. 


57. Brock vy. Gale, 14 Fla. 523, 14 


162 Ill, A. 421. 
60. See The Virginia, 266 Fed. 437. 
61. The Virginia, supra. 


62. Walsh v. The H. M. Wright, 29 
F. Cas. No. 17,115, Newb. Adm. 494; 
Dunlap v. International Steamboat 
Co., 98 Mass. .371; Duffy vic Thomp- 
son, 4 E. D. Smith (N. Y.) 178. 


[a] Money in trunk.—A _ person 
making an ocean steamship voyage 
may retain in his trunk money for 
small personal expenses, and the own- 
er of the vessel will be liable there- 
for if lost; and the amount may dif- 
fer from that allowed where a person 
is traveling by railroad or stagecoach, 
where the journey is much briefer as 
to time. Duffy v. Thompson, 4 E. D, 
Smith (N. Y.) 178. But see The Ionic, 
13 UB. Cas. No, 7,059, 5) Blatchii538 
(holding that American coin in a 
trunk is not proper baggage). 


63. The Virginia, 266 Fed. 437; 
Doyle v. Kiser, 6 Ind. 242; Dunlap 
v. International Steamboat Co., 98 
Mass. 371. 


[a] Money of deceased passenger. 
—Although the property may consist 
of an excess amount of money for 
which liability would not ordinarily 
exist in the absence of a declaration 
by the passenger, if, after the passen- 
ger has died, the master receives 
knowledge of such property, he and 
the owner are liable if it is lost be- 
cause of his failure to care for it. 
Malpica v. McKnown, 1 La. 248, 20 
AmD 279. 

64. Wilcox v. The Philadelphia, 9 
La. 80, 29 AmD 436; Whitmore v. 


The Caroline, 20 Mo. 513. 
65. Jenkins v. Motlow, 1 Sneed 
(Tenn.) 248, 60 AmD 154. See Dunn 


vy. Branner, 13 La. Ann. 452. 

66. Wilcox v. The Philadelphia, 9 
La. 80, 29 AmD 436; Whitmore v. The 
Caroline, 20 Mo. 513. 
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ents,°? or property being carried by a passenger for 
the convenience of another person;®* but the owner 
is responsible to a father for property which he is 
earrying in his trunk for a daughter who is traveling 
with him.*® 

[§ 973] d. Liability for, and Effect of, Conceal- 
ment of Improper Baggage. Although the vessel 
owner may become responsible for property which 
a passenger cannot properly carry as baggage by 
reason of the making of an extra charge for its 
carriage,*® or accepting it as baggage with knowl- 
edge of its nature,’! yet, if, without the knowledge 
of the vessel or its employees, a passenger conceals 
with his proper baggage property which cannot be 
classified as such, it seems that for the latter prop- 
erty no responsibility whatsoever is assumed; not 
even for gross negligence.‘ Such a concealment, 
however, does not relieve the vessel from responsi- 
bility for that which is properly baggage and for a 
loss of this the passenger may still recover;*® but 
where a passenger who has money in his trunk, on 
being questioned about its contents, replies that it 
contains only clothing, the vessel is not liable for the 
loss of the trunk.** 


[§ 974] 3. Baggage in Passenger’s Custody or 
Stateroom. As a general rule the vessel is not lable 
for injuries to, or losses of, articles or baggage which 
the passenger retains in his exclusive control and 
possession, unless there has been negligence on the 
part of the vessel or its employees.*? In a majority 
of jurisdictions this rule appears to have been ex- 
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tended to hand luggage which the passenger takes 
with him to his stateroom, and articles which he or- 
dinarily wears about the person but on the particu- 
lar oceasion has deposited in the stateroom.*® Neg- 
ligence in failing to provide adequate locks or a suf- 
ficient wateh for passengers in their staterooms will 
make the vessel owner liable for property stolen 
therefrom;77 and the owner is liable if baggage 
which a passenger is entitled to take to his cabin 1s 
injured by reason of its being wrongfully excluded 
therefrom;** but, in the absence of negligence there 
is, under the majority rule, no lability.*® 


New York rule. In New York, when there is no 
regulation of which the passenger has notice requir- 
ing him to place his baggage elsewhere, the vessel 
owner is regarded as coming under a liability simi- 
lar to that of an innkeeper for the personal baggage 
or articles of apparel that a passenger leaves in his 
stateroom, and he is responsible for loss or injury of 
such property unless caused by act of God or negl- 
gence of the passenger.°° However, this lability 
does not arise until the baggage has actually been 
placed in the stateroom,*! and if baggage is lost 
when beside the passenger while he is waiting on 
deck to get a stateroom assigned him the general 
rule as to liability for baggage in the custody of the 
passenger applies.*? 

Regulations forbidding baggage in stateroom. 
There are statements to the effect that a regulation 
forbidding a passenger, who has paid for a state- 
room, from taking his baggage with him into it, ex- 


67. The Ionic, 12 F. Cas. No. 1,-[not agree to take into iis possession | passenger’s stateroom see infra § 977. 
059, 5 Blatehf. 538; Hurwitz v. Ham-|]and keeping.” Dunlap v. Internation- F s 
burg-American Packet Co., 27 Mich. | al Steamboat Go., 98 Mass371,,379. ie St. Amand v. Lizardi, 4 La. 
814, 56 NYS 379. . 5 : 

' 73. Haddad v. Hartford,  etc,! 79, U. S—The R. E. Lee, 20 F. Cas. 

{a] Gold ornaments for presents] Transp. Co., 38 R. I. 231, 94 A 697. No. 11.690. 2 Abb. 49 
are not proper baggage. The Ionic, * 2 + : et 4 . . 

13 F. Cas. No. 7,059, 5 Blatchf. 538. | 5 Si,,,4b¢ Jonic. 18 F. Cas. No.-7.059,| ky _—he Crystal Palace v. Van- 

[b] Books purchased by a passen ; Pa ei Gexpoet 7 iter even 

y = 0 Ss = — Ts 
ger for her husband with money sent mae a tee BE be nats: 5 ea vy. Bradstreet, 55 Me. 
i ; s 5 : ++ | 530. 


by him for that purpose constitute 
no part of her baggage for which the 
vessel owner is responsible. Hurwitz 
v. Hamburg-American Packet Co., 27 
Misc. 814, 56 NYS 379. 


68. Wilcox v. The Philadelphia, 9 
La. 80, 29 AmD 436; Dunlap -v. In- 
vernational Steamboat Co., 98 Mass. 
oO . 


[a] Property of other passenger. 
—Where the property of one passen- 
ger is placed in the valise of another 
and by the latter this is delivered to 
the vessel for transportation, the ves- 
sel owner is not liable at all for the 
property of the passenger who does 
not own the valise, for no contract to 
transport his luggage is shown. Dun- 
lap v. International Steamboat Co., 
98 Mass. 371. 


69. Baltimore Steam Packet Co. v. 
Smith, 23 Md. 402, 87 AmD 575. 


70. Hamburg-American Packet Co. 
v. Gattman, 127 Ill. 598, 20 NE 662: 
Glovinsky v. Cunard SS. Co., 6 Misc. 
888, 26 NYS 751. 


71. Glovinsky v. Cunard SS. Co., 
supra. 
72. Dunlap v. International Steam- 


boat Co., 98 Mass. 371. 


[a] Reason for rule.—‘‘He did not 
agree to receive or transport money 
beyond a certain amount, or merchan- 
dise of any kind; and he cannot be 
held liable for any, even the smallest 
degree of care for that which he did 


Nav. Co., 103 Mise. 551, 170 NYS 513; 
Smitton v. Orient Steam Nav. Co., 96 
L. T. Rep. N. S. 848. 


[a] Deck passengers, whose bag- 
gage is not in trunks, and who keep 
it in their own possession, cannot hold 
the ship liable for its loss or damage. 
Defrier v. The Nicaragua, 81 Fed. 745. 


76. U. S—The R. H. Lee, 20 F. 
Cas. No. 11,690, 2 Abb. 49. 


Ky.—Steamboat Crystal Palace v. 
Vanderpool, 16 B. Mon. 302. 


Me.—Abbott v. Bradstreet, 
530. 

Mass.—Clark vy. Burns, 
275, 19 AmR 456, 


Mich.—MecKee v. 
os 

Pa.—American SS. Co. v. Bryan, 83 
Pa. 446. 


Wis.—Gleason vy. Goodrich Transp. 
Co., 32 Wis. 85, 14 AmR 716. 


Eng.—Smitton vy. Orient 
Nav; Co., (96° LL. J. -Rep. Ness: 8 


77. The Western States, 159 Fed. 
354, 86 CCA 354 [certiorari den 210 U. 
S. 433, 28 SCt 762, 52 lL. ed. 1136]; 
Walsh v. The H. M. Wright, 29 F. 
Cas. No. 17,115, Newb. Adm. 494; 
Humphrey v. Merchants’, etc., Transp. 
Co., 38 Ga. A. 578, 144 SE 354; Ameri- 
can SS. Co. v. Bryan, 83 Pa. 446. 


Theft by employee of property in 


55 Me. 
118 Mass. 


Owen, 15 Mich. 


Steam 
48. 


Mass.—Clark v. Burns, 118 Mass. 


275, 19 AmR 456. 
eee v. Owen, 15 Mich. 


Pa.—American SS. Co. v. Bryan, 83 
Pa. 446. 


Wis.—Gleason vy. Goodrich Transp: 
Co., 32 Wis. 85, 14 AmR 716. 


80. Holmes v. North German Lloyd 
SS: Co., 184 IN. VY. 280,777) N Bes 
LRANS 650; Adams v. New Jersey 
Steamboat Co., 151 N. Y. 163, 45 NE 
369, 56 AmSR 616, 34 LRA 682; Hart 
v. North German Lloyd SS. Co.,.108 
App. Div. 279, 95 NYS 733 [aff 92 NYS 
338]; Gore v. Norwich, ete., Transp. 
Co., 2 Daly (N. Y.)~254; Mudgett v. 
Bay State Steamboat Co., 1 Daly (N. 
Y.) 151; Macklin v. New Jersey Steam- 
boat Co., 7 AbbPrNS (N. Y.) 229: 
Crozier v. Boston, ete., Steamboat Co., 
43 HowPr (N. Y.) 466. See aiso The 
Munargo, 33 F. (2d) 329 (apparently 
approving the New York rule). But 
see Cohen v. Frost, 9 N.- Y. ‘Super. 
335 (which tended to establish a con- 
trary rule but was disapproved by the 
above cases). 


_ Negligence of passenger as defeat- 
ing recovery for baggage stolen from 
stateroom see infra § 978. 


81. Hessler v. Detroit, etc., 
Co., 103° Mise. 551, 170 NYS 543. 


82. Hessler v. Detroit, ete., Nay. 
Co., supra. 


Nav. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 974-979] 


cept at his own risk, is unreasonable and invalid, 
so far as light baggage containing only articles need- 
ed for present use in travel is concerned ;** anda 
duly posted notice in the stateroom that valuables 
be deposited with the purser does not deprive the 
passenger of his right to keep jewelry, or other arti- 
cles of personal convenience that are constantly 
worn, in the stateroom.** 


[§ 975] 4. Passenger Not Accompanying Bag- 
gage. Where a passenger takes passage on one ves- 
sel, but his baggage does not reach him at the port 
of departure in time to go on that vessel, and as a 
consequence he sails without it, it being put on an- 
other vessel which gives a receipt or bill of lading 
for it, the situation becomes one of ordinary ship- 
ment of freight.8> The vessel becomes entitled to 
compensation and.a lien therefor,** and is liable as 
an insurer, even though the compensation has not 
yet been paid.** It is no deviation to send the bag- 
gage by another vessel of the same line, which will 
get the baggage to the port of destination with rea- 
sonable dispatch, where the passenger has delivered 
his baggage in such a manner as in no way to indi- 
cate the particular vessel intended to carry it.8* To 
refuse a passenger passage terminates the contract 
of carriage and if the vessel sails, without giving the 
passenger a reasonable opportunity to remove his 
luggage, the shipowner is liable as a trespasser for 
earrying the baggage away.*® If the passenger is 
left behind due to mistake the master is, at least, 
liable for failure to exercise ordinary care for the 
safety of the passenger’s baggage which remains 
on board.®° 


[§ 976] 5. Stowage. To be seaworthy for the 


83. Macklin v. New Jersey Steam- 
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The Minnetonka, 146 Fed. 509, 77 CCA 
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purpose of carrying passengers and their luggage a 
vessel must have a fit and proper receptacle for pas- 
sengers’ luggage,®' and if the baggage is damaged 
because of an improper or defective place of stow- 
age, the vessel owner is liable.?? 


[§ 977] 6. Theft or Conversion. The vessel own- 
er’s liability as an insurer extends, for baggage in 
its exclusive possession, to all cases of theft, rob- 
bery, and embezzlement by any of the crew or by 
other persons, notwithstanding the carrier may have 
exercised every Vigilance to prevent loss.?? In ad- 
dition, the absolute undertaking of a vessel to pro- 
tect passengers against the misconduct of its own 
servants requires not only protection of the passen- 
ger in his person, but also in his possessions,®+ and 
the carrier is liable if an employee steals property 
from a passenger’s stateroom,®*. or if out of spite 
one of the vessel’s officers seizes a passenger’s per- 
sonal baggage and throws it into the sea.°® 


[§ 978] 7. Contributory Negligence. The ves- 
sel’s lability does not extend to losses of, or inju- 
ries to, baggage, that are proximately caused by the 
negligence of the passenger himself,?? but negli- 
gence on the part of the passenger does not excuse 
if the proximate cause is the negligence of the vessel 
or its employees.?* 


[§ 979] 8. Commencement, Continuance, and Ter- 
mination of Liability—a. Commencement of Liabil- 
ity. The responsibility of a vessel, as an insurer for 
the baggage of a passenger, commences with the de- 
livery of such baggage to, and the acceptance by, 
an agent authorized to receive baggage;®® but not 


fers to carry about his person need 


boat Co., 7 AbbPrNS (N. Y.) 229. 
84. The Munargo, 33 F. (2d) 329. 


85. The Elvira Harbeck, 8 F. Cas. 
iINjOw 45424,8 0 sBlatcht. 3386 [rey 4 E- 
Cas. No. 2,005]. 


86. The Elvira Harbeck, supra. 
87. The Elvira Harbeck, supra. 


88. Lumsden vy. Pacific SS. Co., 28 
B. C. 473. 


89. Holmes vy. Doane, 3 Gray 
(Mass.) 328. 

90. Cosnier v. Golding, 6 Rob. 
(La.) 297; Nelson v. Macintosh, 1 


Stark. 237, 2 ECL 96, 171 Reprint 458. 


91. Upperton v. Union-Castle Mail 
SS. Co., Ltd., 9 AsSpin. 475. 


92. Upperton v. Union-Castle Mail 
SS. Co., supra. 

93. Smith v. North German Lloyd 
SS! ‘Co., 142° Med. 1032 [aff 151 red. 
DOO ESOC @AL S71 4\:m Mialplea v.0 IMiCc= 
Known, 1 La. 248, 20 AmD 279; Reed 
v. Compagnie Generale Trans-Atlan- 
tique, 1 NYCityCt 16. 

[a] Conversion by master.—The 
vessel owner is liable for the tort of 
a master in converting the property 
of a deceased passenger to his own 
use. Malpica v. McKnown, 1 La. 248, 
20 AmD 279. 

94. De Felice v. Compagnie Fran- 
caise De Navigation 4 Vapeur, 83 App. 
Div. 73, 82 NYS 552. 


Liability for personal injuries 
caused by employees see supra §$ 945— 
948. 

95. The Western States, 159 Fed. 
354, 86 CCA 354 [certiorari den 210 
Tee Swag os ee SeSOt: (6252 lumed. LTS 


217 [certiorari den 203 U. S. 589, 27 
SCErUUL Dis wened oo Ol. 


96. De Felice v. Compagnie Fran- 
caise: De Navigation & Vapeur, 83 
App. Div. 73, 82 NYS 552. 


97. The Munargo, 33 F. (2d) 329; 
The John Brooks, 13 F. Cas, No. 7,335, 
1 Hask. 439; Gleason v. Goodrich 
Transp. Co., 32 Wis. 85, 14 AmR 716. 


[a] Failure to lock statercom 
door.—(1) W here a passenger’s 
stateroom has been provided with an 
inside lock and bolt which are so 
placed as to be readily apparent, the 
passenger is guilty of negligence if 
he fails to avail himself of the means 
of securing his stateroom, and if be- 
cause of the passenger’s failure to 
bolt his stateroom before retiring a 
thief enters and carries away his prop- 
erty, and the vessel has done all that 
can reasonably be expected to prevent 
such losses, the passenger cannot re- 
cover from the carrier. The John 
Brooks, 13 F. Cas. No. 7,335, 1 Hask. 
439. (2) It is not negligence for a 
passenger to leave her stateroom door 
open, where she has not yet retired, 
it is necessary for ventilation, and 
there is nothing to induce her to be- 
lieve that an employee will attempt to 
rob her. The Minnetonka, 146 Fed. 
509, 77 CCA 217 [certiorari den 203 
SGD SOL OT ES Ct ii, Olednmed ara o Oi 
(3) In absence of a notice or warn- 
ing to do so the failure of a passenger 
to lock his stateroom door is not negli- 
gence as a matter of law. Humphrey 
v. Merchants’ etc., Transp. Co., 88 Ga. 
A. 578, 144 SE 354. 

[b] Failure to deposit valuables 
with clerk.—Baggage such as a 
watch, spectacles, and small sums of 
money which a person naturally pre- 


not be deposited with the clerk for 
safe-keeping, in order to render a pas- 
senger free from negligence. Walsh 
v. The H., M. Wright, 29 F. Cas. No. 
17,115, Newb. Adm. 494. 


[c] Placing watch next to window. 
—A passenger who leaves a wrist 
watch on a dresser close to an open 
window of the stateroom so that it can 
be easily reached by anyone from the 
outside is guilty of negligence and 
cannot recover for the loss if the 
watch is stolen during the night while 
so deposited on the dresser. The 
Munargo, 33 F. (2d) 329. 


98. Hart v. North German Lloyd 
SS. Co., 46 Misc. 426, 92 NYS 338 [aff 
LOSADpS Dive s279." 95) NS Wsoue 


[a] Illustration.—A passenger’s 
right to recover for shirt studs that 
have been stolen from his cabin is not 
defeated by the fact that he has left 
the door of his cabin unlocked, where 
prior to the theft the ship’s steward 
has observed that the door is un- 
locked, but fails to do anything about 
it, for in such a case it is the negli- 
gence of the steward and not that 
of the passenger which is the proxi- 
mate cause of the loss. Haren, 
North German Lloyd SS. Co., 46 Mise. 
426, 92 NYS 3388 [aff 108 App. Div. 
279; SD AINNGS CoM 

99. Haaga v. Austro-Americana 
Line, 173 Ill. A. 35; North German 
Lloyd SS. Co. v. Bullen, 111 Ill. A. 426; 
Clark v. North Pacific SS. Co., 74 Or. 
470, 144 P 472, LRA1916E 487. 


{a] Nonpayment of fare.—Where 
a person comes to a vessel as it is 
about to embark and asks to be taken 
aboard as a passenger with his trunk, 
and he is taken on board and the 
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before.t If there has in fact been a delivery and an 
acceptance, the mere fact that no check or receipt 1s 
issued to the passenger is unimportant ;° and if bag- 
gage is accepted in advance of the time of sailing, 
but for the company’s convenience is stored on the 
dock instead of being placed immediately on the ves- 
sel, the liability of the carrier during such period 
of storage is that of an insurer and not that of a 
warehouseman.? Although it may be doubtful 
whether liability as an Insurer attaches on an em- 
ployee’s undertaking to aid a passenger in carrying 
his personal luggage to his stateroom,* the vessel 
owner is at least liable for any injuries or losses that 
result from the negligence of the employee during 
the time he is assisting in taking the baggage to the 
stateroom.? 


[§ 980] b. Continuance and Termination of Lia- 


bility; Delivery. Ordinarily the lability of a ves- . 


sel for a passenger’s baggage continues until it has 
been delivered to him at the port of destination on 
demand made within a reasonable time.® After the 
vessel has arrived in port the owner has a right to 
require that passengers remove their baggage within 
a reasonable time so as to discharge further respon- 
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sibility for its safe-keeping;’ and, where property 
is not removed before a reasonable time has elapsed, 
the vessel owner is thereafter liable only for losses 
caused by his negligence or that of his servants.® 
Liability as an insurer is terminated by a delivery, 
of the baggage at the port of destination, to the pas- 
senger;? or, if he has died during the voyage, to his 
personal representative ;!° or, where it is required 
by law, to the immigration: officials;1t and, where 
there is nothing to show a special contract to deliver 
a passenger’s baggage to a particular place or city 
in the port of destination, the vessel discharges its 
responsibility by delivering the baggage to the place 
in the port of destination, fixed by the established 
usage and custom of the carrier.*? 


[§ 981] 9. Limitation of, or Exemption from, Li- 
ability.12 Although, except as changed by statute,** 
the English and Canadian rule permits a vessel 
owner to exempt himself by contract from lability 
for loss of baggage from any cause whatsoever,?® 
the majority of American cases, while recognizing 
the right to limit or modify lability as an insur- 
er,!® will not allow a vessel owner to stipulate 


crew attempts to take the trunk on 
board by means of a line which breaks 
and lets the trunk into the water, the 
vessel owner is liable for the in- 
jury, even though the passenger has 
not yet purchased a ticket or paid his 
fare. Clark v. North Pacific SS. Co., 
74 Or. 470, 144 P 472, LRA1916E 487. 


1. Ball v. The New Jersey Steam- 
boat Co:., I Daly (CN. ¥.) 491; Lustig 
v. International Nav. Co., 38 Misc. 
802, 78 NYS 885. 


[a] Insufficient delivery.—Where 
by established usage there is an agent 
on the boat to receive and take 
charge of baggage, and who gives a 
check or voucher for it, it is not a 
good delivery for a prospective pas- 
senger simply to leave his trunk on 
the boat without either getting a 
check for it, or calling the agent’s at- 
tention to it, and if the trunk is lost 
the steamship company is not liable. 
Ball v. The New Jersey Steamboat 
Go 1 Daly (Noy) 494: 


2. Haaga Vv. 
Hines Li swULla A. 3b: 


3. North German Lloyd SS. Co. v. 
Bullen, 111 Ill. A. 426. 


[a] Ilustration.—Where pursuant 
to the advice of a ticket agent a pas- 
senger sends his baggage to the docks 
of a steamship company in advance of 
the time of sailing, and the baggage is 
there held in storage but is destroyed 
by fire, which destroys the docks sevy- 
eral days before the time of sailing, 
the steamship company’s liability for 
the loss is that of an insurer and car- 
rier and not that of a warehouseman. 
North German Lloyd SS. Co. v. Bul- 
Jen, 111 Ill. A. 426. 


4. See Holmes vy. North German 
Lloyd SS. Co., 184 N. Y. 280, 77 NE 21, 
5 LRANS 650. 


5. Holmes v. North German Lloyd 
SS. Co., supra. 


[a] Reason for rule.—‘The service 
thus rendered was not a voluntary 
one on the part of the employee out- 
side of the scope of his duty, for it is 
the common custom of stewards and 
other employees of an ocean steamer 
to carry the cabin baggage of the pas- 
sengers on and off the boat.’”” Holmes 
v. North German Lloyd SS. Co., 184 
N. Y. 280, 285, 77 NH 21, 5 LRANS 


Austro-Americana 


650. 


6. Gilhooly v. New York, etc., 
Steam Nay. ‘Col, 2 DalyeCNa Y.) suo. 


[a] Passenger getting off at quar- 
antine station.— Where a passenger, 
bound for the “port of New York,” 
becomes sick, and leaves the vessel at 
the quarantine station, some distance 
from the city, but leaves his baggage 
on the vessel, in the absence of any 
offer by defendant to deliver the bag- 
gage at the quarantine station, it is 
bound to carry it to the end of the 
journey, and there deliver it when 
called for. Gilhooly v. New York, 
ie Steam Nav. Co., 1 Daly (N. Y.) 


[b] Unloading baggage.—The car- 
rier is liable for damages caused to 
the passenger’s baggage by reason of 
its negligence in supplying insuffi- 
cient devices with which to unload 


baggage. Bryan v. Hastern & Aus- 
He siuer SS. Co., Ltd., 28 Philippine 
310. 


To Van  Eornt ve Kermit, 
Smith (N. Y.) 453. 


8. Van Horn v. Kermit, supra. 


9. Smith vy. Union SS! Cos, (B)-@) 
68 DomLR 488. 


[a] liability for negligence still 
exists.—If the contract of carriage 
has been performed by putting a pas- 
senger and his baggage ashore at the 
port of destination, but due to mis- 
take another vessel of the same com- 
pany, during the passenger’s tempo- 
rary absence, carries his baggage 
away as treight, the company is lia- 
ble for the loss of the passenger’s 
baggage due to the negligence of its 
employees in placing it jn an unlocked 
shed with freight. Smith v. Unio 


4° ED, 


SS. Co., (B. C.) 68 DomLR 488. : 

sau Walker v. Goslee, 11 La. Ann. 
{a] Effects of deceased passenger. 

—(1) On the death of a passenger 


during the voyage, it is, by the law of 
some countries, the duty of the mas- 
ter to make an inventory of the pas- 
senger’s property and deliver it, at 
the port of destination, to the repre- 
sentatives of deceased. Malpica v. 
McKnown, 1 La. 248, 20 AmD 279. (2) 
If the master converts the property 
to his own use or permits others to 


| will be liable. 


do so, both he and the vessel owner 
Malpica v. McKnown, 
supra. 


11. Klein v. Hamburg American 
Packet Co., 3 Daly (N. Y.) 390. 


12. Klein v. Hamburg American 
Packet Co., supra. 


13. Cross references: 


Binding passenger by limitations con- 
tained in tariff schedule see supra 


§ 908 


Conditions requiring presentation of 
claims and limiting time for bring- 
ing suits see infra § 984. 


Law governing validity of conditions 
and limitations on liability see 
supra § 913, 


Limitation of liability for: 


xo eient or cargo see supra §§ 602-— 


Personal injuries see supra § 968. 


Necessity of giving passenger notice 
of limitations or conditions see 
supra § 908. 


14. See statutory provisions; 
Carriers § 1581. 


{a] Passenger traveling on free 
pass.—Regulation of Railways Act 
(1868) § 14 does not operate to pre- 
vent a railway company from making 
conditions with a passenger traveling 
with a free pass, which exempt the 
company from liability for the loss of 
such passenger’s luggage, although no 
notice has been posted in the com- 
pany’s offices as required by that sec- 
tion. The Stella, [1900] P. 161, | 


15. Thompson v. Royal Mail St 
Packet Co., 5 Aspin. 190; Taube 
Pacific Steam Nav. Co., 1 Aspin. 336: 
Wilton v. Atlantic Royal Mail Steam 
Nav. Co., 10'C. B. N. S. 453, 100 ECL 
453, 142 Reprint 528; Peninsular. etc. 
Steam Nav. Co. v. Shand, 3 Moore ip. 
C. N. S. 272, 16 Reprint 103; Smitton 
v. Orient Steam Nav. Co., 96 L. T. Rep. 
N. S. 848; Lumsden vy. Pacific SS. Go. 
28 B. C. 473; Dill v. Grand Trunk 
Pace Coast SS. (Co. 24) B.cGy 89) 


16. Stiles v. Munson SS. Lines, 40 
FE. (2d) 276;. The Thessaloniki, 267 
Fed. 67 [certiorari den sub nom. Loril- 
lard Co. v. National Steam Nav. Co. 
254 U. S. 649, 41, SCt "63, 65. TL eae 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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against lability for injury to, or losses of, baggage 
resulting from his own negligence or that of his 
Stipulations limiting liability to a cer- 
tain sum, unless express valuation is declared and 
extra rates are paid, have been sustained in some 
cases,+® and have even been held 
the loss of baggage results from the negligence of 
Such hmitations, however, 
have been held unenforceable where the amount fixed 
is unreasonable,?° or where the limitation is unac- 
companied by any right to increase the amount by 
an adequate and reasonable proportional payment.?! 
In New York it has been made quite plain that a 


servants.!7 


the vessel’s employees.?® 


vessel owner can, by a clear and 


[a] Applicability of Harter Act.— 
Harter Act § 2 [27 St. at L. 445 ¢c 105], 
making it unlawful for any vessel 
transporting merchandise to insert in 
a bill of lading or shipping document 
any covenant or agreement lessening 
the liability of the owner or owners 
or his or their obligations has no ap- 
plication to passenger tickets. La 
Bourgogne, 144 Fed. 781, 75 CCA 647 
latee2d0ew. S. 95, 28 °SCt 664, 52° lu. ed: 
9731; The Kensington, 94 Fed. 885, 
36 CCA 533 [rev on other grounds 183 
We S. 263,22 SCt 102, 46 L.-ed.-190]. 

17. The Kensington, 183 U. S. 263, 
22 SCt 102, 46 L. ed. 190; The Oregon, 
133 Fed. 609, 68 CCA 603; The New 
England, 110 Fed. 415. 


18. The Virginia, 266 Fed. 437; 
The Cretic, 224 Fed. 216; The Morro 
Castle, 168 Fed. 555. 

19. The Morro Castle, supra; The 


Cretic, 224 Fed. 216. 


20. Weinberger v. Compagnie Gen- 
erale Transatlantique, 146 Fed. 516; 
The Minnetonka, 132 Fed. 52 [aff 146 
Fed. 509, 77 CCA 217]; The New Eng- 
land, 110 Fed. 415. 


[a] TIllustrations.—(1) A pro- 
vision limiting liability for the loss 
of a passenger’s baggage to fifty dol- 
Jars, in a ticket for first-cabin pas- 
sage across the Atlantic, in a first- 
class steamship, is not reasonable, 
and will not be enforced. 
England, 110 Fed. 415, 419. (2) 
believe that 19 adult first-cabin pas- 
sengers out of 20 who cross the At- 
lantic by a steamer like the New Eng- 
Jand carry personal-effects of a value 
greater than $50. Therefore the limit 
of $50 appears to me to be unreason- 
able. The New England, supra. (3) 
A provision in a ticket for six pas- 
sengers limiting the carrier’s liability 
for loss of baggage to five hundred 
francs, unless insurance is taken, is 
unreasonable and unenforceable. 
Weinberger v. Compagnie Generale 
Transatlantique, 146 Fed. 516. (4) 
A condition exempting the ship from 
liability under any circumstances for 
jewelry, unless the value is declared 
and it is delivered to the purser, 
and then limiting eee ue ee 
i i nreasonable and contr 
Be a ate The Minnetonka, 


t ublic policy. 
132 Fed. 52 [aff 146 Fed. 509, 77 CCA 
217). 

21. The Kensington, 183 U. S. 2638, 


22 SCt 102, 46 L. ed. 190. 


[a] Unreasonable option.—A stip- 
ulation. in a steamship passenger's 
ticket, which compels him to value his 
baggage at a certain sum, far less 
than it is worth, or, in order to have a 
higher value put on it, to subject it to 
the provisions of the Harter Act, by 
which the carrier would be exempted 
from all liability therefor from errors 
in navigation or management of the 
vessel or other negligence, is unrea- 
sonable and in conflict with public 
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to apply where 


edie? There nis 


exphiit stipula- | negligence must 


policy. The Kensington, 183 U. S. 
263, 22 SCt 102, 46 L. ed. 190. 


22. Tewes v. North German Lloyd 
St COb, WEG ING Ved TIES is Nas OGY 
8 LRANS 199, 9 AnnCas 909; Steers 
Va Miverpool,vetc., 1Sis. Col, 57 Ne Ws, 
1,15 AmR 453; Lindsey v. Maine SS. 
Co., 88 NYS 371. 


_ [a] Ilustration.—A clause read- 
ing, “Nor in any event shall the pas- 
senger demand beyond the sum of 
fifty dollars, at which said baggage 
is hereby valued, unless a bill of lad- 
ing or receipt be signed therefor, 
specifying the articles and their re- 
spective values,” limits liability for 
loss to the sum mentioned, if no bill 
of lading or receipt is signed, even 
though the loss is caused by the gross 
negligence of the vessel’s servants. 
Steers v. Liverpool, ete., SS. Co., 57 
ING Yen 1a Amin 4 53s 


23. Tewes v. North German Lloyd 
SS CO IES INA We al) PNG 2G 
LRANS 199, 9 AnnCas 909; Kopetzky 
v. Cunard SS. Co., 131 Misc. 599, 227 
NYS 539; Sterling Amusement Co. v. 
La Compagnie Generale Transatlan- 
tique, 61 Misc. 603, 113 NYS 1032, 
1151; Eggermont v. Cunard S. S. Co., 
iitd., 119 NYS 11103 Darnana v.) La 
Compagnie Générale Transatlantique, 
114 NYS 118; Lindsey v. Maine SS. 
Co., 88 NYS 371. 


[a] Declaration of value before re- 
turn trip.—A clause limiting the car- 
rier’s liability for baggage of first- 
class passengers to forty dollars, un- 
less the value in excess is declared 
before the issuance of the ticket and 
freight rates paid, is reasonable and 
is enforceable as against a passenger 
who purchases a return trip from 
Europe at the same time he purchases 
one from New York and would have 
to declare when leaving New York 
the value of the baggage as it would 
be when the return was made from 
Europe. Kopetzky v. Cunard SS. Co., 
131 (Mise, 599, 227 NYS 539° 


{b] Carriage of passenger on oth- 
er vessel.—A contract for carriage on 
a particular vessel, which contains a 
condition limiting liability for bag- 
gage, is binding on the passenger as 
to this condition, although, after the 
passenger has delivered his baggage 
to the vessel on which he is to sail, he 
is himself refused passage on that 
vessel, if he accepts passage on an- 
other boat in accordance with arrange- 


lf ments offered by the steamship com- 


pany. EHegermont yv. Cunard S. 8. 
Co. utd, LUI9 IN YS: 2110: 


24. \Holmes _v. North German 
Lloyd SS. Co., 184 N. Y. 280, 77 NE 
21, 5 LRANS 650. 

25. See cases infra this note. 

[a] Loss before commencement of 
voyage.—Where the contract limits 


the carrier’s liability only to that 
period when the passenger and his 
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tion, limit his liability even for losses of baggage 
oceasioned by his negligence or that of his serv- 
ants,”? and the courts of that jurisdiction have quite 
uniformly enforced stipulations limiting liability to 
a certain amount, unless excess value is declared and 
extra rates paid.?* 


Construction and operation of limitation clauses. 
Stipulations or conditions in the passage contract 
which profess to modify the vessel owner’s liability 
for passengers’ baggage are construed most strong- 
ly against the carrier,?* and are held inoperative 
when not clearly applicable to the situation present- 


some authority to the effect that 
be specifically mentioned before a 


baggage are on board, a subsequent 
stipulation limiting the amount of 
the carrier’s liability for baggage ap- 
plies only after the beginning of the 
voyage, and it does not limit the lia- 
bility for loss of a bag, taken by a 
steward and carried to the stateroom, 
before the voyage has commenced. 
Mittlacher v. United American Lines, 
233 Til. A. 411. 


[b] -Nonfuilfillment of condition in 
exemption clause.—A condition ex- 
empting from liability for baggage, 
provided reasonable diligence has 
been used to render the vessel sea- 
worthy and fit for the voyage, does 
not exempt the vessel owner from 
liability where the damage is caused 
by an original failure to make the 
vessel seaworthy by not providing a 
proper place for the baggage to be 
stowed. Upperton v. Union-Castle 
Mail SS. Co., 9 Aspin. 475. 


[c] Personal effects not included. 
—(1) Where plaintiff passenger, 
after checking trunks and receiving 
receipts therefor, started to his cabin 
with his suit cases, when the baggage 
master told him to leave them in a 
certain place and they would be de- 
livered to the stateroom, and the suit 
cases were left but were not delivered, 
the carrier was held liable for the full 
value of their contents despite a stip- 
ulation that the carrier was not to be 
liable, tory LossHioL om ingjunye. to.non 
delay in, delivery of luggage or per- 
sonal effects of the passengers be- 
yond a certain sum, unless the excess 
value was declared and freight at cur- 
rent rates paid. Holmes v. North 
German Lloyd SS. Co., 184 N. Y. 280, 
284, 77 NE 21, 5 LRANS 650. (2) 
“We think that the agreement con- 
tained in-the passage ticket was not 
intended to relieve the defendant 
from liability for baggage of this 
character. In terms it purports to in- 
clude not only the luggage of the pas- 
senger, but his personal effects. Sure- 
ly it was not expected that the pas- 
senger should make a declaration of 
the amount of money he had on his 
person or the value of the watch and 
jewelry he carried or of the clothes 
he was wearing, of his overcoat and 
his wraps. The language of 
the ticket, which is to be construed 
against the carrier and every ambi- 
guity in which is to be resolved in 
favor of the passenger, Supports the 
view that it was not intended to in- 
clude baggage taken by the passenger 
in his cabin for use during the voy- 
age. wn WWertainky ate couldwenop 
have been expected that the personal 
effects of the passenger, i = 
should be paid for as freight or those 
articles distinctly labeled.” Holmes 
v. North German Lloyd SS. Co., supra. 
(3) <A provision that, in case of total 
loss of “baggage,” the passenger shall 
not be entitled to more than a cer- 
tain sum limits liability only for arti- 
eles stored in the hold, and the vessel 
owner is liable in full for a loss of 
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clause exempting from liability will cover losses 
occurring from such cause,?® but a number of Eng- 
lish cases have decided that an exemption from lia- 
bility for losses of baggage “under any circumstane- 
es,”27 or “by whatsoever cause or in whatever man- 
ner,”25 protects the carrier from liability for the 
negligence or theft of its servants; and losses oc- 
sasioned by negligence have been held covered by 
a stipulation which simply linits Hability for bag- 
gage to a certain sum, unless the excess value 1s 
declared and extra rates paid.?® As to neghgent 
losses occurring after the contract of transporta- 
tion has been performed, limitation clauses contained 
in the ticket have no application;*® and, where a 
special and independent contract is made for the 
carriage of excess baggage, limitations of liabilty 
expressed in the ticket place no limitation on the 
liability under the special contract.** 

[§ 982] H. Actions*?—1. Nature and Kinds of 
Remedies—a. Actions or Suits In Personam. A con- 
tract for the carriage of passengers by sea is a 
maritime contract, within the jurisdiction of the 
courts of admiralty, and for its breach an admiralty 
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[§§ 981-983 


suit in personam may be maintained.** At common 
law, for a breach of contract or duty resulting in a 
failure to transport, personal injuries, or injuries 
to, or loss of, baggage, the passenger. ordinarily has 
a choice ef remedies, and may either sue on the 
contract of transportation, or in tort for breach of 
duty imposed by law, although, under some circum- 
stances, the action must be in contract, and under 
others in tort.24 An action for money had and re- 
ceived is a proper form of action to recover pas- 
sage money paid in advance.*” 

[§ 983] b. Lien and Suits In Rem. Under the 
maritime law a contract for the carriage of passen- 
gers imposes a lien on the vessel to secure its per- 
formance, in the same manner as does a contract 
for the carriage of merchandise on freight, and in 
case of breach the passenger may bring an admiralty 
suit in rem for the enforcement of his lien.*® Ac- 
cording to some authorities this hability attaches 
to the vessel as soon as the contract of carriage is 
entered into, and a suit in rem may be maintained, 
even though the breach occurs before the vessel has 


personal effects kept in a passenger’s 
stateroom due to the negligence of a 
servant. Weinberg v. Compagnie 
Générale Transatlantique, 150 NYS 
1020. (4) A limitation of liability 
for checked baggage has no applica- 
tion to unchecked hand baggage or to 
clothing or other articles worn on the 
passenger’s person. The Virginia, 
266 Fed. 437. 

{d] Servant’s negligence not own- 
er’s.—A limitation exempting from 
liability for losses caused by the neg- 
ligence of the company’s servants 
does not exempt a steamship company 
from liability for losses caused by its 
own negligence. Weinborg v. Nation- 
al SS. Co., 57 N. Y. Super. 586, 8 NYS 
195. 

26. Bryan v. Eastern & Australian 
SS. Co., Ltd., 28 Philippine 310. 


fa] Reason for rule.—'‘Unless the 
contract of exemption specifically re- 
fers to exemption for negligence, it 
will be construed as simply exempting 
the carrier from his liability as insur- 
er, in other words, from his common 
law liability as carrier.” Bryan v. 
Eastern & Australian SS. Co., Ltd., 28 
Philippine 310, 316. 

27. Thompson v. Royal Mail Steam 
Packet Co., 5 Aspin. 190; Taubman v. 
Pacific Steam Nav. Co., 1 Aspin. 336. 


28. Marriott v. Yeoward, [1909] 2 
K. B. 987. See also Peninsular, etc., 
Steam Nav. Co. v. Shand, 3 Moore P. 
Cc.N. S..272, 16 Reprint 103 (holding 
that a stipulation that the shipowner 
shall not be responsible “for damage 
to, or loss or detention’ of, passengers’ 
baggage,’ covers a loss by nonarrival 
of baggage where there is no definite 
showing as to just how the loss oc- 
curred). 

29. Tewes v. North German Lloyd 
SSiCore sO eNie bl, Se NE S64 a8 
LRANS 199, 9 AnnCas 909; .Tewes v. 
North German Lloyd SS. Co., 186 N. Y. 
BA efftee NTO ali lala. 


30. Smith v. Union SS. Co., (B. C.) 
68 DomLR 488. 

31. La Bourgogne, 144 Fed. 781, 
ToC GALOL( sath, 20 URS woo mes Ot 
664, 52 Li. ‘ed. 973]; 
Cunard SS. Co., 8 Misc. 


TeSin) (aos NI XA 


520; Glovinsky v. Cunard SS. Co., 6 
Mise. 388, 26 NYS 751; Wensky v. 
Canadian? Dev, Co; 08 8. 1G. f90s 20 


Wasserberge v. 


CanLTOccNotes 601. 


[a] filustration.—Where a _ pas- 
senger pays for excess baggage under 
a condition allowing baggage of a cer- 
tain weight and value to be carried 
free, but fixing a charge for the ex- 
cess, and limiting the company’s re- 
sponsibility to a certain sum, unless 
an extra charge is paid for the excess 
valuation, the limitation does not ap- 
ply and the passenger may, if they 
are lost, recover the value of the ar- 
ticles paid for as excess baggage. 
Wensky v. Canadian Dev. Co., 8 B. C. 
190, 21 CanLTOccNotes 601. 


$2. Actions for injuries which re- 
sult in passenger’s death see Ad- 
miralty §§ 126, 127; Death §§ 36-260. 


33. See Admiralty~§ 77. 


34 See Actions § 151; 
riers §§ 1283, 1403, 1602. 


[a] Trespass may be maintained 
where, after a passenger is refused 
passage, the vessel sails away with 
his baggage without giving him a rea- 
sonable opportunity to remove it. 
Holmes v. Doane, 3 Gray (Mass.) 328. 


35. Brown vy. Harris, 2 « Gray 
(Mass.) 359. 


36. The City of Panama, 101 U. S. 
453, 25 L. ed. 1061; The Constanti- 
nople, 15 F. (2d) 97; The Western 
States, 159 Fed. 354, 86 CCA 354 [aff 
151 Fed. 929, and certiorari den 210 
U. S. 438, 28 SCt 762, 52 L. ed. 1136]; 
The Normannia, 62 Fed. 469; The Ma- 
jestic, 60 Fed. 624, 9 CCA 161, 23 LRA 
746 [rev on other grounds 166 U. S. 
310, 17 SCt 59%,41 li ed) 1039] -s"The 
Aberfoyle, 1 F. Cas. No. 17, 1 Blatchf. 
360 [aff 1 F. Cas. No. 16, Abb. Adm. 


and Car- 


242]; Cobb v. Howard, 5 F. Cas. No. 
2,925; Dennison v. The Wataga, 7 F. 


Cas. No. 3,799, 1 Phila. 468; MeGuire 
v. The Golden Gate, 16 F. Cas. No. 
8,815, McAll. 104; The Pacific, 18 F, 
Cas. No. 10,648, 1 Blatchf. 569; Stone 
v. The Relampago, 23 EF. Cas. No. 
13,486; Walsh v. The H. M. Wright, 
29 F. Cas. No. 17,115, Newb. Adm. 494; 
The Zenobia, 30 F. Cas. No. 18,208, 
Abb. Adm. 48. 


[a] Extent of lien.—The passen- 
ger’s lien extends to all stores and 
provisions on board the vessel, which 
belong to her, and have been pur- 
chased for her use. Stone v. The 
Relampago, 23 F. Cas. No. 13,486. 


+ 


[b] Analogy between carrier of 
goods and of merchandise.—Ships en- 
gaged in carrying passengers on the 
high seas for hire stand on the same 
footing of responsibility, according to 
the maritime law, as those engaged in 
carrying merchandise, the passage 
money being the equivalent for the 
freight, and therefore on a breach of 
a passenger contract, and damage re- 
sulting, the ship, as well as the own- 
er, is bound to respond. The Aber- 
foyle, 1 F. Cas. No. 17, 1 Blatchf. 360 
Laff 1 F. Cas. No. 16, Abb. Adm, 242]. 


[c] Breach of contract to trans- 
port. (1) A suit in rem may be 
maintained for failure to furnish a 
passenger the accommodations and 
provisions to which he is entitled. 
The Aberfoyle; 1 Fi Cas: (Nol ak; 
Blatchf. 360. (2) A passenger may 
maintain a suit in rem for failure to 
complete his carriage to the port of 
destination. The Constantinople, 15 
F. (2d) 97; Stone v. The Relampago, 
23 HF. Cas. No. 13,486; The Zenobia, 
30 F. Cas. No. 18,209, Abb. Adm. 80. 
(3) If the contract of carriage in- 
volves not only transportation by sea 
but also transportation by land, after 
the voyage is completed, the ship is as 
much liable to a suit in rem for 
breach of the ‘portion of the contract 
relating to carriage by land as for any 
other part. Dennison v. The Wataga, 
t EF. Gas. No. 3,799, 1 Phila. 468% 


{d] Loss or injury of baggage.— 
A suit in rem may be maintained to 
recover the value of lost or stolen 
baggage, or damages for its injury. 
The Majestic, 60 Fed. 624, 9 CCA 161, 
23 LRA 746 [rev on other grounds 166 
U. S. 375, 17 SCt 597, 41 L. ed. 10397; 
Walsh v. The H. M. Wright, 29 F. 
Cas. No. 17,115, Newb. Adm. 494, 


[e] Personal injuries to a passen- 
ger during the voyage, and for which 
the owner is liable, give rise to a 
cause of action that may be prose- 
cuted by a libel in rem against the 
ship. The City of Panama, 101 U. S. 
453, 25 L. ed. 1061; The Western 
States, 159 Fed. 354, 86 CCA 354 [aff 
151 Fed. 929, and certiorari den 210 
U. S. 433, 28 SCt 762, 52 Li.’ ed’ 1136]% 
McGuire v. The Golden Gate, 16 F. 
Cas. No. 8,815, McAIl. 104. 


Liability of vessel carryin oods 
on freight see supra § 498, ae 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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actually entered on performance of the contract.37 
Other cases, however, have established, what is prob- 
ably the majority rule, that the vessel does not be- 
come liable until performance of the contract has 
been entered into by the receipt of the passenger, 
or his baggage, on board, and for breaches oceur- 
ring before that time no suit in rem can be main- 
One who is not a passenger cannot main? 
tain a suit in rem against the vessel to recover dam- 
ages arising from an assault by an officer of the ves- 


tained.?8 


sel.3° 


Statutory remedies against vessel. 
there are statutes making the vessel liable for any 
damages arising out of the breach of a contract 
for the transportation of persons,*® or providing 
that vessels navigating within the state shall be 
hable for injuries to passengers by officers of the 
Under a statute of this latter type it has 
been held that the vessel stands as a substitute for 
the officer who commits the injury and that any 
action which could be maintained against the officer 


boat.41 
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Attachment. 
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A passenger’s claim for the loss of 
baggage is not a demand for a debt, but is a claim 
for unliquidated damages, and a foreign attachment 
will not lie to enforce such a claim where the ex- 
istence of a debt is prerequisite.*? 
[§ 984] 2. Conditions Precedent. 
the ticket itself, but not those in a tariff schedule, 
which it is attempted to incorporate by reference,** 
requiring passengers to give written notice of their 
claims within a specified time in order to hold the 


Stipulations in 


carrier liable because of personal injuries,*® loss of, 


In some states 


may be maintained against the vessel.*? 


Sta ene eaciiies 8s By €as.s No: 
10,643, 1 Blatchf. 569. See also Cobb 
v. Howard, 5 F. Cas. No. 2,925. : 


fa] Tllustration.—Where a _ pas- 
senger discovers that the vessel has 
not been fitted with the accommoda- 
tions for which he has contracted and 
that the vessel has been overcrowded, 
he may refuse to start on the voyage 
and may maintain a suit in rem for 
the recovery of his passage money, 
and damages for breach of contract. 
The Pacific, 18 F. Cas. No. 10,643, 1 
Blatchf. 569. 


38. The Priscilla, 114 Fed. 836, 52 
CCA 470; The Bella, 91 Fed. 540; The 
Eugene, 87 Fed. 1001, 31 CCA 345 [aff 
83 Fed. 222]. 


[a] Passenger’s going on board to 
select berth, or to inspect the vessel, 
is not any part of the journey, nor 
the beginning of the relation of car- 
rier and passenger such as will cause 
a lien to attach to the vessel. The 
Bella, 91 Fed. 540. 


Time of attachment of lien to se- 
cure contract for carriage of freight 
see supra § 498. 


39. The Vueltabajo, 163 Fed. 594. 
But see Unitus v. The Dresden, . 62 
Fed. 438 (where a passenger’s friend, 
injured while on board, was permit- 
ted to maintain a libel against the 
vessel to recover damages). 


40. See statutory provisions. 


[a] Statute as giving lien to own- 
ers of other vessel.—Under such a 
statute, when one vessel carries pas- 
sengers under tickets issued by an- 
other vessel, pursuant to an agree- 
ment fixing a tariff therefor, the own- 
ers of the former vessel obtain a lien 
against the latter vessel for any pas- 
sage money that may be earned _as 
determined by the tariff price. The 
Shrewsbury, 69 Fed. 1017. 


41. See statutory provisions. 


42.. The K. X. Aubury, 28 Ill. 412, 
81 AmD 292. 


[a] Reason for rule.—“Our stat- 
ute was designed to place the boat it- 
self in the place of the officers who 
shall commit the injury, and giving 
to the party injured, his election, to 
proceed against the offender, as at 
common law, or against the boat, 
without intending, in either case to 
change the form of action. Trespass 
would lie against the officer, and as 
the boat is substituted for him, it 


must lie against the boat.” 
xX. Aubury, 28 Ill. 412, 
292, 

43. HWisher Vv. Cunard SS. Go,, 
Pa eDiste cigits 


44. Pacific SS. Co. v. Cackette, 8 
EH. (2d) 259 [certiorari den 269 U. S. 
586, 46 SCt 203, 70 L.'ed. 426]. 


The F. 
418, 81 AmD 


19 


45. The-Pinland, 35 F. (2a) 47;°The 
Majestic, 30 F. (2d) 822; Henderson 
Vv. Canadian |Pac. RB. Col, (258 Mass: 


372, 155 NE 1; Murray v. Cunard/Ss. 
Co., 235.N. Y. 162, 139 NE 226, 26 ALR 
1371; Morgan v. Oceanic Steam Nav. 


Co., 180 Misc. 570, 224 NYS 420. 


46. Van Bergh v. Cunard SS. Co., 
40 FB. (2d) 545. 


47. The Kronprinzessin Cecilie, 238 
Fed. 668, 151 CCA 518 [rev on other 
grounds sub nom. North German 
Lloyd v. Guaranty Trust Co., 244 U. 
S. 12, 37 SCt 490, 61 L. ed. 960]. 


[a] Deviation does not displace 
stipulation.—Express provisions of a 
contract, requiring presentation or no- 
tice of claims within a limited time, 
are not replaced by deviations, so that 
the passenger can disregard such a 
condition where he must himself rely 
on the express contract to state a 
cause of action because of the car- 
rier’s failure to complete the voyage 
contracted to be made. The Kronprin- 
zessin Cecilie, 238 Fed. 668, 151 CCA 
518 [rev on other grounds sub nom. 
North German Lloyd v. Guaranty 
Trust Co:., 244 U. Si 12, 37% SCt 490, 62 
L. ed. 960]. 


48. Van Bergh v. Cunard SS. Co., 
400 E. (@2a)) 645" -The Hinland, 35. 
(2d) 47; The Majestic, 30 F. (2d) 822; 
The Kronprinzessin Cecilie, 238 Fed. 
GES) tole CCAe 518 [rev one other 
grounds sub nom. North German 
Lloyd v. Guaranty Trust Co., 244 U. 
S: 12,°37 SCt 490, 61 L. ed. 960]; Hen- 
derson v. Canadian Pac. R. Co., 258 
Mass. son 155 INE Ls) Murrayosty. 
Gunard SS. Co., 235. N. Y. 162, 139 NE 
226, 26 ALR 1371; Morgan v. Oceanic 


Steam Nav. Co., 180 Misc. 570, 224 
NYS 420. 
[a] Reason for rule.—‘‘Limita- 


tions of this kind have their justifi- 
eation in the need of some safeguard 
to protect the carrier against frauds. 
Passengers on steamships scatter in 
all directions when the voyage is at 
an end. If claims may be presented 
at any time within the term of years 
permitted by the Statute of Limita- 


‘called to her 


or injuries to, baggage,*® or abandonment of the voy- 
age,*’ form, if the time limit is reasonable, valid 
conditions precedent with which the passenger must 
ordinarily comply before he can maintain a suit or 
action for the cause specified.*’ 
plete comphance by the passenger is not always re- 
quired;#° and the fact that the injuries for which 
suit is brought have so disabled the passenger as 
to render prompt compliance impossible may cause 
the time limitation to be held unreasonable as to 


Technical and com- 


tions, the opportunity for investiga- 
tion will often be lost beyond recall.” 
Murray vs Cunard SS Cols 2350 Np ove 
162, 165, 139) NE 226, 26 ADR 371: 


[b] Time limits held reasonable. 
—(1) Within ten days after abandon- 
ment of voyage. The Kronprinzessin 
Cecilie, 238 Fed. 668, 151 CCA 518 [rev 
on other grounds sub nom. North Ger- 
man Lloyd v. Guaranty Trust Co., 244 
Die S712; 3% SCt 490; 62 a eds 960M: 
(2) Suit to be commenced within 
ninety days and notice to be presented 
within fifteen days after cause of ac- 
tion arises. Henderson v. Canadian 
Pac. BR. Co., 258 Mass. 372, 155 Nir 1: 
(3) Within forty days after debarka- 
tion. UNurray ov. (Cunard SSs, Co. Zep 
IN, WS) 16258 13:9) INFN 226) 26 Adee eis7ae 
(4) Within thirty days after the pas- 
senger is landed. The Finland, 35 F. 
(2d) 47. (5) Within fifteen days 
after voyage is terminated. The Ma- 
jestic, 30 F. (2d) 822. (6) Within 
twenty days after debarkation. Van 
Bergh v. Cunard, SS? Cos) 40 Hs e279) 
545. 


[c] Time limit held unreasonable. 
—Ten days after landing. Blackwell 
v. Alaska SS. Co., 1 F. (2d) 334. 


49.. Sutton v. PaciticnSsi, Co. Sany 
(2d) 72 [aff 7 F. (2d) 579 (certiorari 
den 269 U. S. 586, 46 SCt 202, 70) Lu: 
. 425)]; The Minnetonka, 146 Fed. 
509, 77 CCA 217 [certiorari den 203 
Us Siv0895, 20 SCt 77,0.) Ls ediesa.0ue 


[a] Ilustrations.—(1) A _ stipula- 
tion requiring notice of loss of per- 
sonal effects to be given within forty- 
eight hours after landing is sufficient- 
ly complied with where the ship offi- 
cers are notified of the loss imme- 
diately after it happens and where a 
notice is mailed within a few hours 
after the lapse of the forty-eight 
hours. The Minnetonka, 132 Fed. 52 
[aff 146 Fed. 509, 77 CCA 217 (cer- 
tiorari dene203) Us iS, boon 20S Ouline 
51 L. ed. 330)). (2) Where a minor 
is assaulted while a passenger on de- 
fendant’s ship, and on arrival in port 
is taken to defendant’s offices, where 
she is fully interrogated, an action 
for the assault is not barred by fail- 
ure to give formal notice of the claim 
within ten days, as required by a limi- 
tation printed in small type on the 
back of her ticket, which was not 
attention. Sutton v. 
Pacific SSi/Go:, 3) Ey (2d), q2ulart 7 ey 
(2d) 579 (certiorari den 269 U.S. 586, 
46 SCt 202, 70 L. ed. 425) ]. 


D1Oe Losaw need 
him.®® That the passenger is a minor, and that 
the ticket was purchased by his parents, does not 
relieve him from compliance with such a condition 
where the contract of carriage is relied on as the 
basis of the cause of action;®! and an injured passen- 
ger is not excused from giving notice of his claim 
by reason of the fact that his injuries become ag- 
gravated after debarkation so as to increase the 
amount of his claim.®” 


Notice required, although time unreasonable. Al- 
though the time allowed by the ticket for the giving 
of notices of claims is unreasonable and too short, 
this does not excuse the passenger from giving any 
notice at all.®? In such a ease the only right the 
passenger can claim is that the time limit be ex- 
panded to sustain the validity of a notice actually 
given within a reasonable time.®* Therefore, if, in 
such a case, no notice at all has been given, no action 
ean be maintained.°® 


Waiver and burden of proof. By some authorities 
the burden of proving compliance with such a con- 
dition is on the passenger, and it 1s not necessary 
for the vessel owner to plead noncompliance ;°° but 
according to others a failure of defendant to set 
up the condition, or plead noncomphanee, will cause 
the condition to be waived.°* 


[§ 985] 3. Parties. The transferee of a passage 
ticket can bring a suit in personam in his own name, 
in admiralty, for a breach of the contract contained 
in the ticket.°8 A person checking baggage in con- 
nection with his transportation as passenger may 
bring an action for breach of contract with refer- 
ence to such baggage, although he is not the real 
owner thereof.®® 


[§ 986] 4. Process. The owner of a vessel, resid- 
ing without the jurisdiction, cannot, in an action 
against him for injuries resulting from the improper 
conduct of the master toward a passenger, be brought 
into court by a service of citation on the master.®° 


[§ 987] 5. Pleading. For the complaint to be suf- 
ficient it must show -a duty owing to plaintiff and 
a breach of that duty by defendant, resulting in 


5Q. Oceanic Steam Nav. Co. v. Cor- 57. 
coran, 9 F. (2d) 724, 57 ALR 1638. 


51. The Finland, 35 F. (2d) 47. 70 La ed, 425) 1 


52. Murray v. Cunard:SS. Co., 235 58. 
NOY. 162, 139 NB) 226, 26 ALR 1371. ‘ 
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Pacific SS. Co, v. Sutton, 7 F. 
(2a) (579) [ath 32 BS Qa)! 272, 215 (eer= 


tiorari den 269 U.'S. 586, 46 SCt 202, 


Cobb v. Howard, 5 F. Cas. No. 


[$§ 984-989 


injury to plaintiff.¢1 If this is done the complaint 
is sufficient,®2 but an allegation that plaintiff was 
“lawfully and rightfully” on the vessel at the time 
of an injury is insufficient to show the relationship 
of carrier and passenger and to charge defendant 
with the duties of such relationship;°* and, in an 
action to recover the purchase price of a ticket, the 
petition does not sufficiently state a cause of action 
if it simply alleges that defendant has canceled the 
ticket and stopped passage, for it must be shown 
that the cancellation was wrongful and made under 
such circumstances that the law will impose an 
obligation on defendant to refund the purchase 
price.°* 

[§ 988] 6. Issues, Proof, and Variance. Allega- 
tions as to the existence of a contract of carriage 
need not be sustained by proof of a formal contract, 
as the obligation of the carrier is implied from the 
undertaking to transport the passenger.°® In an ac- 
tion to recover for refusal to transport, evidence 
that, under the immigration laws, the vessel could 
not properly transport the persons refused is inad- 
missible under a general denial, as the defense of 
illegality must be separately pleaded, unless the il- 
legality is shown by the complaint or evidence of 
plaintiff.°® Likewise a general denial does not per- 
mit the admission of such evidence to show noncom- 
plianee with the terms of the ticket, since they con- 
stitute conditions subsequent, the breach of which 
must be separately pleaded.°7 


Variance. The fact that the evidence does not 
use the identical language of the complaint is not a 
material variance if from the evidence as a whole 
the jury may properly infer that the allegations are 
true.®§ 


[§ 989] 7. Evidence—a. Presumptions and Bur- 
den of Proof*®°—(1) Personal Injury Suits. Ordi- 
narily to recover for person injuries the passenger 
has the burden of proving that there has been some 
negligence on the part of defendant.7° Mere proof 
of injury to a passenger by causes not under the 
control of the carrier gives rise to no presumption 
of negligence on the part of the vessel;7! but if it is 


NYS 621. 


64. Rosen v. Netherlands American 
Steam Nav. Co., 174 NYS 613. 


65. The City of Panama, 101 U.S. 
453, 25 L. ed. 1061. 


. [a] Reason for rule:—The notice 

is to be a warning to the carrier of 

an event that would expose it to a 

claim of liability, irrespective of the 

amount. Murray v. Cunard SS. Co., 

i A W625 139 UNE 226, 26) Alar 
Efe Dy 


53. The Finland, 35 F. (2d) 47; The 
Majestic, 30 F. (2d) 822; Morgan v. 
Oceanic Steam Nav. Co., 130° Misc. 570, 
224 NYS 420. 


54. The Finland, 35 F. 
The Majestic, 30 F. (2d) 822. 


55. The Finland, 35 F. (2d) 47; The 
Majestic, 30 F...(2d) 822:° But see 
Oceanic Steam Nav. Co. v. Corcoran; 
9 F. (2d) 724, 57 ALR 163 (apparent- 
ly assuming that an unreasonable 
time limit for the giving of notice ex- 
cuses the giving of notice altogether). 


56. The Minland, 35 HE. (2d) 47; 
The Majestic, 30 F. (2d) 822. 


(2d) 47; 


2,924 [aff 5 F. Cas. No: 2,925]. 


59. Baltimore Steam Packet Co. v. 
Smith, 23 Md. 402, 87 AmD 575. 


Not Fellows v. High, 7 La. Ann. 


61. Churchill vy. United Fruit Co., 
294 Fed. 400. 


62. Kennedy v. Ocean SS. Co., 29 
Ga. A. 737, 116 SE 874; Croft v. North- 
Wepre SS. Co., 20 Wash. 175, 55 P 


[a] Sufficient allegation of negli- 
gence.—A petition for an injury to a 
passenger caused by the falling of a 
gangplank, alleging that the plank 
was negligently supported on defend- 
ant’s boat, and was not properly fast- 
ened thereto, is sufficiently definite 
and certain. Croft v. Northwestern 
SS. Co., 20 Wash. 175, 55 P 42. 


63nyy Vang. Loon save Ee 


Lawrence 
Smith, Inc., 3 


176 App. Div. 547, 163 


66. Rabinowitz vy. Cunard SS. Co., 
ITO UNMS 3625. 


67. Rabinowitz v. Cunard SS. Co., 
supra. 


68. Kennedy v. Ocean SS. Co., 
Ga. A. 737,116 SH 374, epee 


69. Burden of proof as to compli- 
ance with conditions precedent see su- 
pra § 984. i 


70. Stiles v. Munson SS. Lines, 40 


B. (20) 2.68 Cariseneve An Paladini, 
Inc., 5 F. (2d) 387; The Great North- 
ern, 251 “Fed. 826, 163 ‘CCA 660; 


Gretschmann y. Fix, 189 Fed. 716; Pil- 
lard v. Chesapeake SS. Co., 124 Ma. 
468, 92 A 1040; Cleveland, etc., Transit 
Co. v. Roderick, 10 Oh. A. 119. 


71. The Great Northern, 251 Fed. 
826, 163 CCA 660; Pillard v. Chesa- 
peake SS. Co., 124 Md. 468, 92 A 1040: 
Yerkes vy. Keokuk Northern Line 
Packet Co., 7 Mo. A. 265; Cleveland, 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 989-990] 


further shown that the injury resulted from some- 
thing under the management or control of the vessel, 
And the circumstances are such that the injury could 
not well have happened without negligence on the 
part of defendant, the passenger thereby makes out 
a prima facie case in his favor which throws on de- 
fendant the burden of showing that there was a full 
exercise of the care required under the cireumstane- 
es.‘? Where a passenger shows that he has been 
assaulted by an employee of the vessel, the burden 
of proving any matter set up by way of justification 
or defense rests on defendant.7? 


Contributory negligence. By some authorities the 
burden of proving freedom from contributory negli- 
gence is on the passenger,’* while by others it is a 
defensive issue and the burden of proving it is on 
defendant.*® 


Ownership or control of vessel. Where a passen- 
ger seeks to hold a person or company personally lia- 
ble for injuries caused by negligence in the manage- 
ment or operation of the vessel, the burden is on 
plaintiff to prove that defendant, at the time of the 
injuries, had such ownership or control of the ves- 
sel as would render him responsible.*® Plaintiff can- 
not sustain his burden in this respect by a mere 
showing that defendant is a charterer of the vessel, 
for the primary presumption which attaches to such 
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a showing is that the contract is simply one of af- 
freightment, in which the general owners retain the 
control, management, and navigation of the vessel 
and the legal responsibility of ownership.77 


_ Statutory presumption. A statute providing that, 
In suits against steamship owners for injuries to 
person or property for injuries caused by the burst- 
ing of a boiler, .the fact of bursting shall raise a 
presumption of negligence applies in a case where 
a passenger on one vessel is injured by the explo- 
sion of the boiler on another as well as where the 
person injured is a passenger on the vessel where 
the boiler explodes.7§ 


[§ 990] (2) Suits for Loss of, or Injury to, Bag- 
gage. In a suit for the loss of, or injury to, baggage 
the passenger has, in the first instance, the burden 
of proving the essential elements of his cause of 
action,’® such as the delivery of the baggage to the 
vessel or its employees,®® and the fact of the loss 
or injury.’! However, where the passenger shows 
a delivery of the baggage to the vessel in good con- 
dition, and a failure of the latter to deliver the same, 
or that there was a loss of, or injury to, the baggage 
when delivered to him, he establishes a prima facie 
case of negligence on the part of the vessel or its em- 
ployees which makes it incumbent on defendant to 


etc., Transit Co. v. Roderick, 10 Oh. 
AS. 11.9) 

[a] Slipping or falling of passen- 
ger.—(1) The fact that a passenger, 
in a bathroom or elsewhere on board 
a ship, falls and injures himself 
creates no presumption of negligence 
on the part of the ship. The Great 
Northern, 251 Fed. 826, 163 CCA 660; 
Cleveland, etc., Transit Co. v. Rode- 
rick, 10 Oh. A. 119. (2) If a gang- 
plank is apparently sufficiently con- 
structed, the fact that the passenger 
slips on it and is injured while board- 
ing the vessel raises no presumption 
of negligence on the part of the ves- 
sel. Pillard v. Chesapeake SS. Co., 
124 Md. 468, 92 A 1040. Compare 
Mawson v. Eagle Harbor Transp. Cow 
148 Wash. 258, 268 P 595 (holding that 
the passenger need not establish the 
cause of a fall from a clearly insuffi- 
cient gangplank). 

72. Ind.—Memphis, etc., Packet Co. 
v. McCool, 83 Ind. 392, 43 AmR 71; 
Sherlock v. Alling, 44 Ind. 184; In- 
diana Union Tract. Co. v. Scribner, 47 
Ind. A. 621, 93 NE 1014. 


Minn.—Fay v. Davidson, 
523. : 

Mo.—Evers v. Wiggins Ferry Co., 
AVG? Mo. A. 130, 92 SW) 118; (Yerkes v. 
Keokuk Northern Line Packet Co., 7 
Mo. A. 265. 

N. Y.—Miller v. Ocean SS. Co., 118 
N. Y. 199, 28 NE 462. 


Pa.—McBride v. McNally, 243 Pa. 
206, 89 A 1131, 52 LRANS 259. 


{a] Breaking cof machinery.—(1) 
Where the machinery used is such 
that there is apparent danger of seri- 
ous injury to passengers if it is de- 
fective, and a passenger is injured by 
a defective condition of the machinery 
under the vessel’s control, there is a 
presumption of negligence which 
places on the vessel the duty of 
showing that it has exercised due 
care for the safety of passengers. 
Miller v. Ocean SS. Co., 118 N. Y. 199, 
23 NE 462. (2) The breaking of a 
paddle wheel which results in injury 
to a passenger raises a presumption 


13 Minn. 


of negligence which throws on the 
vessel the burden of showing that the 
breaking of the wheel was by some 
cause beyond its control or that prop- 
er vigilance had been exercised and 
the wheel was in no way defective. 
Yerkes v. Keokuk Northern Line 
Packet Co., 7 Mo. A. 265. (3) The 
explosion of a boiler on a steam ves- 
sel which results in injury to passen- 
gers gives rise to a presumption of 
negligence on the part of those con- 
trolling the vessel in which the boiler 
exploded. Fay v. Davidson, 13 Minn. 
523. (4) The fact that persons on 
board are injured by the breaking of 
towing equipment raises no presump- 
tion of negligence where the circum- 
stances show that there was such an 
unusual strain on the equipment that 
even nondefective equipment was like- 
ly to break. Carlsen v. A. Paladini, 
ine. bulls (Za) 387: 

{b] Act of servant.—(1) Where it 
is shown that the injury resulted 
from the act of a servant on board the 
vessel, the same presumption of negli- 
gence arises as though the injury had 
resulted from the machinery of the 
vessel. Memphis, etc., Packet Co. v. 
McCool, 83 Ind. 392, 398, 43 AmR 71. 
(2) “The duty as to the skill, care and 
diligence of the servants being essen- 
tially the same as that respecting 
machinery, there is no reason for 
making a distinction as to the burden 
between cases where the act of the 
servant is the cause of the injury, and 
where the injury is caused by the 
machinery.” Memphis, Packet 
Co. v. McCool, supra. 

[ce] Collision.—Where two vessels 
within sight of each other for several 
miles collide in a place where they 
customarily pass, and where they 
could do so with the exercise of prop- 
er care, such facts give rise to a pre- 
sumption of negligence which places 


etc., 


the duty on the carrier to rebut it.’ 


Sherlock v. Alling, 44 Ind. 184. 


{[d]. Failure to keep lookout.— 
Where it is shown that a vessel did 
not have a lookout as required by the 
inspector’s rules and that a collision 
resulted, apparently from a lack of 
sufficient knowledge of the situation, 


the burden is thrown on the vessel 
owner to show that the failure to keep 
a lookout did not in any manner con- 
tribute to the accident. Jones v. The 
St. Nicholas, 49 Fed. 671. 


{e] Fall of hurricane deck.—The 
falling of a hurricane deck on which 
passengers are permitted to go is pri- 
ma facie evidence of negligence on the 
part of the carrier, or raises a pre- 
sumption of negligence, but this pre- 
sumption is not conclusive and Gan be 
rebutted. Evers v. Wiggins Ferry 
Co., LLG WoreA 1307 92S W Luss 


[f]> Sinking of vessel.—Where it 
is shown that a passenger was injured 
or drowned because of the sinking of 
a vessel, by reason of a_ breaking 
down of its parts, there is a presump- 
tion of negligence on the part of those 
controlling and operating the vegsel. 
Indiana Union Tract. Co. v. Scribner, 
47 Ind. A. 621, 93 NE 1014. 


Presumption as to carriers in gen- 
eral see Carriers §§ 1426-1434. 

73. Levidow v. Starin, 77 Conn. 
600, 60 A 123; Mountford v. Cunard 
SS. Co., 202 Mass. 345, 88 NE 782. 


74. Gretschmann vy. Fix, 189 Fed. 
716. 
75. Coggeshall Launch Co. v. Har- 


ly, 248 Fed. 1, 160 CCA 141; Gillum 
v. New York, etc., SS. Co., (Tex. Civ. 
A.) 76 SW 232. 


76. Deniff v. McCormick, 
697, 210 P 708. 

77. Deniff v. McCormick, supra. 

78. Fay v. Davidson, 13 Minn. 523. 
See also Poree v. Cannon, 14 La. Ann. 
501 (where the presumption was ap- 
plied where a negro employed on a 
near-by vessel was injured by an ex- 
plosion of the boiler on defendant’s 


vessel). 

79. The Munargo, 33 F. (2d) 329. 

go. Lustig v. International Nav. 
Co., 38 Misc. 802, 78 NYS 885. 

{a] Prima facie showing of deliv- 
ery.—Haaga Vv. Austro-Americana 
Line, 173 Til. A. 35. 

81. The Munargo, 33 F. (2d) 329. 


105 Or. 
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show freedom from negligence ;®? or, in cases where 
the liability is that of an insurer, that the loss or 
injury was the result of an aet of God or inevitable 
and, although extraordinarily rough 
weather warrants a finding of damage to cargo or 
baggage by sea perils, provided proof of ordinary 
good stowage is first given by the ship, this prelimi- 


accident ;°3 


82. Weinberger Vv. Compagnie 
Generale Transatlantique, 146 Fed. 
516: The New England, 110 Fed. 415; 
Baltimore Steam Packet Co. v. Smith, 
23 Md. 402, 87 AmD 575; Holmes v. 
North German Lloyd SS. Co., 184 N. Y. 
280, 77 NE 21, 5 LRANS 650; Wheeler 
v. Oceanic Steam Nav. Co., 125 N. Y. 
155, 26 NE 248, 21 AmSR 729; Van 
Horn v. Kermit, 4 E. D. Smith (N. Y.) 
453. 

83. The Majestic, 166 U. S. 375, 17 
SCt 597, 41 L. ‘ed. 11039. 


24. The Kensington, 88 Fed. 331 
[aff 94 Fed. 885, 36 CCA 533 (rev_on 
other grounds 183 U. S. 263, 22 SCt 
102, 46 L. ed. 190) ]. 

85. See Eividence 22 CG) J. pil. 

86. See cases infra this note. 

[a] Attending circumstances.— 


When the issue is as to whether there 
has been negligence, evidence of any 
attending circumstances which goes 
to show the foreseeability of the in- 
jury is admissible. Chicago, etc., SS. 
Conve Layicin, 2201 Meds ei0 eS GAY 
408. 


[b] Conditions after accident.— 
Where an accident has resulted in in- 
jury to a passenger, for which recoyv- 
ery is sought, evidence of conditions 
existing shortly after the occurrence 
of the accident is admissible as af- 
fording some evidence of the condi- 
tions at the time the accident oc- 
eurred. Indiana Union Tract. Co. v. 
Scribner, 47 Ind. A. 621, 98 NE 1014. 


[ec] Custom to show knowledge.— 
In an action for injuries received by 
the fall of a small boat, suspended 
ever the deck of a steamboat, evidence 
that passengers had been accustomed 
to sit in the boat is admissible to 
show that the officers must have 
known of the practice, but not to 
show that the officers had reason to 
suppose such occupation was danger- 
ous. Simmons v. New Bedford, ete., 
Steamboat Co., 97 Mass. 361, 93 AmD 
99. 


{d] Emotional excitation.—In an 
action for damages because of insults 
by ship officers, testimony of plaintiff 
that after the episode she was ner- 
vous and had a headache is admissi- 
ble in evidence, as this is merely tes- 
timony as to emotional excitation and 
is not a statement of a disease for 
which medical evidence is required. 
Austro-American SS. Co. v. Thomas, 
248 Fed. 231, 160 CCA 309, LRA1918D 
873. 

{e] Failure to complain of assault. 
—In an action to recover damages, 
the testimony of a female passenger, 
as to the criminal assault of an em- 
ployee on her, resulting in forced 
sexual intercourse and pregnancy, is 
not to be rejected simply because she 
made no complaint at the time the 
outrage was committed, nor for over 
a period of five months until her 
pregnancy was discovered. Panama 
MaileSSaConsv. (Vateas, awsome sC2d) 
894 [rev on other grounds, 281 U.S. 
670, 50 SCt 448, 74 L. ed. 1105]. 


{[f] Inapplicable criminal statute. 
—In a civil action to recover damages 
because of the wrongful threat by a 
ship officer, in an Italian port, to eject 
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presumption. ** 


admissible.** 


a passenger, an Italian statute mak- 
ing it a crime to attribute to another 
an act exposing him to public scorn, 
and to make such accusation known 
to third persons, is inadmissible in 
evidence as irrelevant and tending to 
inflame the minds of the jury by sug- 
gesting that plaintiff had been 
wronged through the commission of a 


crime. Austro-American SS. Osa 
Thomas, 248 Fed. 231, 160 CCA 309, 
LRA1918D 873. 

{g] Instructions to builder of 


boat.—On the trial of an action by a 
passenger against the proprietors of 
a steamboat, for an injury sustained 
by the fall of a small boat, which 
was hung over the deck, and which 
fell by the breaking of a bolt, which 
plaintiff contends that defendants 
negligently provided of insufficient 
strength, defendants may show what 
instructions they gave the builder 
concerning the construction of the 
small boat, relative to the strength 
of the bolt. Simmons v. New Bed- 
ford, ete., Steamboat Co., 100 Mass. 
34. 


{h] Nature and circumstances of 
assault.—Although the only matter 
alleged is the act of a ship’s officer in 
assaulting a passenger, evidence as 
to threats made during the assault 
and the fact that it took place in the 
presence of other passengers is ad- 
missible to show the nature of the 
assault and the circumstances under 
which it was made. Levidow v. 
Starin, 77 Conn. 600, 60 A 123. 


[i] MNoncontraction of disease by 
intimate relations.—Where an ejec- 
tion of a passenger is sought to be 
justified on the grounds that she had 
a contagious disease, testimony of 
plaintiff’s husband and others that, 
although they associated with plain- 
tiff intimately during periods near the 
date of the expulsion, they did not 
contract the disease is admissible in 
the discretion of the trial judge. 
Mountford v. Cunard SS. Co., 202 
Mass. 345, 88 NE 782. 


{j] Nenoccurrence of similar ac- 
cident.—In an action to recover dam- 
ages because of injuries sustained by 
a passenger in slipping on a waxed 
and polished dance floor, where the 
danger was not obvious, testimony of 
the vessel’s officers as to the nonoc- 
currence of a similar accident is ad- 
missible to show that defendant was 
not guilty of negligence is not appre- 
hending the accident. Cleveland, ete., 
Transit Co. v. Roderick, 10 Oh. A. 119. 


{k] Notice of defect to servants.— 
Testimony that the attention of the 
servants of a vessel was called to the 
insecure condition of a gangplank is 
admissible in evidence to show negli- 
gence in securing the plank. Parker 
v. Boston, ete., Steamboat Co., 109 
Mass. 449. 


[1] Observations of witness.—Tes- 
timony of a relative of a passenger 
that the passenger was not able to 
do so much work after the accident, 
as before, is admissible in evidence 
as a statement of the results of the 
witness’ observations. Parker v. 
Foe etc., Steamboat Co., 109 Mass. 


relevant and material is admissible; th 
which is irrelevant, immaterial, or incompetent 1s 1n- 
Although a passage ticket issued to, 
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nary burden is on the ship, and cannot rest in mere 


[§ 991] b. Admissibility. Under general rules,*?, 
if not otherwise incompetent, any evidence which is 


«86 


while that 


[m] Opinion of witness.—(1) The 
opinion of a witness on a subject 
which does not require any peculiar 
skill or experience to judge of, and 
which, so far as it is material, is to 
be passed on by the jury, is inadmis- 
sible. Simmons v. New Bedford, etc., 
Steamboat Co., 97 Mass. 361, 98 AmD 
99. (2) Thus, in an action by a pas- 
senger to recover damages sustained 
by the falling of a lifeboat into which 
other passengers had entered, a wit- 
ness may not competently give his 
opinion as to whether the lifeboat 
was not manifestly, to the discern- 
ment of passengers of common un- 
derstanding, an inappropriate place 
for passengers to be. Simmons v. 
New Bedford Steamboat Co., supra. 


[n] Photographs of a vessel taken 
shortly after an accident are admissi- 
ble in evidence when they are shown 
to be reasonably accurate representa- 
tions of the vessel. Indiana Union 
Tract. Co. v. Seribner, 47 Ind. A. 621, 
93 NE 1014. 


87. See cases infra this note. 


[a] Conduct after accident.—(1) 
Evidence that a vessel, after a pas- 
senger has fallen through a rail, 
boarded up the space through which 
the passenger fell is inadmissible 
since such conduct is immaterial on 
the question of whether there was 
negligence at the time the accident 
happened. Dougan v. Champlain 
Trans py CO: 085 GielINiaee Xie el ee CoD eS Ut 
where a passenger has been injured 
by the breaking of a stick used to 
hold a cable employed in pulling the 
vessel around to the dock, and the 
issue is whether other and more ade- 
quate means were available, evidence 
that immediately after the accident 
a capstan bar was substituted for the 
broken stick, and used to complete 
the turning of the vessel, is admissi- 
bles Miller v.nOceans Ssi7Co.n eg itcw NG 
W199, 23 INE 462. 


[b] Custom as to landing.—Hvi- 
dence as to a custom in making land- 
ings and discharging passengers is 
inadmissible to show lack of negli- 
gence in landing a passenger, where 
there is simply a dispute as to the 
facts on the issue of negligence and 
the testimony of either party, if true, 
would warrant a favorable verdict. 
McKay v. Anderson Steamboat Co., 
51 Wash. 679, 99 P 1030.° Compare 
Cleveland v. New Jersey Steamboat 
Comes Hun 523 [rev on other grounds 
68 N. Y. 306] (holding that evidence 
of a custom on other passenger boats 
on the river to wait for the departure 
of the boat before putting up the 
gates at the gangway entrance was 
inadmissible, for a negligent custom 
of others is not a defense). 


{c] Customhouse inspector's testi- 
mony as to proper baggage for emi- 
grants.—In an action against a steam- 
ship company for loss of baggage, 
where the articles lost are such as 
under any circumstances would fairly 
be called “baggage,” testimony of a 
customhouse inspector, as to the usu- 
al value of the baggage which emi- 
grants of the same class and nation- 
ality as that of plaintiff generally 
carried, is incompetent to show that 
property of the value carried by plain- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and accepted by, the passenger is ordinarily admis- 
sible as showing the contract between the parties, *§ 
1f is not the sole evidence of the contract of car- 
riage,*® and other evidence, such as representations 
in advertising circulars, and the like, may be intro- 
duced by the passenger to show what the contract 
really was;°® but where a ticket, collected by the 
vessel, has been lost, and the loss is not sufficiently 
accounted for, the carrier cannot impose on the pas- 
senger conditions and burdens contained in a form 
of contract offered in evidence and testified to as 
being the one generally used for trips such as those 
taken by, plaintiff, for under such circumstances it 
will not be considered as the form of contract de- 
Before a purported copy of 
a tariff schedule can be admitted in evidence, to prove 


livered to plaintiff. 


tiff could not properly be haggage for 

such a passenger. Carlson v. Oceanic 

aes Nave ‘Cory MOS BN ie 35.95, 16) INT 
6. 


{d] Declarations not part of res 
geste.—In an action by a passenger 
to recover for injuries sustained by 
slipping at a place on the vessel 
where there were no handrails, decla- 
rations made by the captain soon aft- 
er the accident happened, to the effect 
that the place was a very dangerous 
part of the ship, and that he would 
have it remedied, are inadmissible as 
part of the res geste since they do 
not relate to anything connected with 
the accident, but to an alleged defect 
in the original construction of the 
vessel. American SS. Co. v. Land- 
eo 102 Pa. 131, 108 Pa. 264, 48 AmR 

96. 


fe]- General warning.—EHEvidence 
of a general warning to passengers 
to look out for the danger, which re- 
sulted in injury to plaintiff, is inad- 
missible since such a warning would 
not amount to warning to plaintiff. 
Tennessee River Nav. Co. v. Wood- 
ward, 18 Ala. A. 34, 88 S 364. 


{f] Negligence other than that al- 
leged.— Where the negligence relied 
on in the complaint is that of the 
vessel’s servants in permitting a bale 
of cotton ‘to fall on the passenger and 
injure him, evidence of defects in the 
construction of the boat is irrelevant 
and should be rejected. Memphis, 
ete., Packet Co. v. McCool, 83 Ind. 392, 
43 AmR 71. 


{g] Performance in immaterial re- 
spect.—In an action brought by a pas- 
senger to recover back his passage 
money, the vessel having been pre- 
vented by an act of God from proceed- 
ing to her destination according to 
agreement, evidence is inadmissible 
to show that the captain laid in the 
usual provisions for the voyage. Cope 
vi bDodd, 113) Pa. 33. 


88. Morgan v. Oceanic Steam Nav. 
Co., 130 Mise. 570, 224 NYS 420. 


89. Thurston v. Northern Navy. Co., 
205 Mich. 278, 171 NW 423. 


90. Thurston v. Northern Nav. Co., 
supra. 
91. Vanderberg v. Detroit, etc., 


Nav. Co., 216 Mich. 682, 186 NW 477. 


92. Vanderberg v. Detroit, etc., 
Nay. Co., supra. 
93. Northwestern Union Packet 


Com. Clough.120) Wall. (CU. S.)) 5285.22 
L. ed. 406; American SS. Co. v. Land- 
reth, 102 Pa. 131, 108 Pa. 264, 48 AmR 
196. 

94. See Evidence §§ 1730-1762. 

Weight and sufficiency of evidence 
in admiralty suits see Admiralty § 
255. 
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95. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To submit to jury question of wheth- 
er owner of initial vessel had con- 
tracted aS a common carrier to fur- 
nish transportation over entire route 
covered by connecting vessels. Ward 
v. Vanderbilt, 4 Abb. Dec. (N. Y.) 521, 
1 Keyes 70, 34 HowPr 144 [aff 29 
Barb. 491]. (2) To show that insuffi- 
cient food and provisions were fur- 
nished. The D. C. Murray, 89 Fed. 
508. (3) To sustain finding that deaf- 
ness of passenger resulted from 
meningitis which sickness the passen- 
ger contracted because of the car- 
rier’s breach of duty in furnishing 
accommodations. Larsen v. Allan 
Line SS. Co., 37 Wash. 555, 80 P 181. 
(4) To sustain a finding that passen- 


gers were supplied with water in- 
fected with typhoid fever germs. 
Chicago, etc., Transit Co. v. Moore, 


259 Fed. 490, 170 CCA 466 [certiorari 
den od sUn SS) bocne40 256 EPs) 664 elu: 
ed. 411]. (5) To warrant a finding 
that passengers contracted typhoid 
fever from drinking polluted water 
which was furnished by the vessel. 
Chicago, ete:, Transit Co.’ v: Moore, 
supra. (6) To warrant a finding that 
one passenger contracted arthritis, 
resulting from an intestinal infection 
from drinking impure water furnished 
on the vessel. Chicago, etc., Transit 
Co. v. Moore, supra. (7) To warrant 
a finding that one passenger on’ re- 
spondents’ vessel contracted typhoid 
fever resulting from impure drinking 


water furnished by the vessel, and 
that gallstones resulted therefrom. 
Chicago, etc., Transit Co. v., Moore, 


supra. (8) To warrant a finding that 
a passenger on a vessel, aS a result 
of drinking impure water furnished, 
contracted typhoid fever, which caus- 
ed a rectal abscess. Chicago, ete., 
Transit Co. ‘v. Moore, supra. (9) To 
sustain a finding of negligence on the 
part of the steamship company. 
Compagnie Generale Transatlantique 
v. Rivers, 211 Fed. 294, 127 CCA 580. 
Miller v. Ocean SS. Co., 118 N. Y. 199, 
23 NE 462. (10) To sustain a finding 
that the company was negligent in 
not providing hand or guard rails. 
North German Lloyd SS. Co. v. Roehl, 
(Tex. Civ. A.) 144 SW 322. (11) To 
show that the steamship company, in- 
to the hold of whose vessel libelant, 
a passenger fell, was guilty of neg- 
ligence, despite libelant’s testimony 
adverse to himself, he having been 
rendered at least temporarily insane 
by his fall. The Kinau, 257 Fed. 501, 
168 CCA 505. (12) To show that in- 
jury to passenger resulted from 
wrongful or careless act of ship’s 
stewardess. Korzib v. Netherlands- 
American Steam Nav. Co., 169 Fed. 
917 [aff 179 Fed. 1019, 102 CCA 664]. 
(13) To support finding that passen- 
ger was injured by negligent act of 
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that conditions and limitations contained therein 
form a part of the contract of carriage, there must 
first be competent evidence to show that the tariff 
schedule was properly filed.®? 


Admissions of the captain, as to the negligence of 
the steamship company or its employees in the con- 
struction or management of the vessel, are inadmis- 
sible as evidence against the steamship company, 
since the captain is employed only to navigate the 
vessel and such admissions are mere opinions outside 
the scope of his duty.°? 

[§ 992] c. Weight and Sufficiency. The rules as 
to the weight and sufficiency of evidence in civil 


actions generally®* are usually controlling in actions 
by passengers against vessels or their owners.?® 


deck hand in pulling a ‘hawser across 
her foot. The Columbia, 218 Fed. 
634, 134 CCA 392. .(14).-To sustain 
verdict in favor of passenger for per- 
sonal injuries caused by striking of 
show case in social room of vessel. 
Ward v. Northern Michigan Transp. 
Coc iis THe AS 598. ess) Don scustain 
verdict for passenger for injuries sus- 
tained in fall from steep unguarded 
gangplank. Mawson y. Eagle Harbor 
Transp. Co., 148 Wash. 258, 268 P 595, 
59 ALR 1352. (16) To warrant sub- 
mission to jury of question whether 
there was negligence in failing to 
rescue an overboard passenger. Pate 
v. Tar Heel Steamboat Co., 148 N. C. 
571, 62 SE 614. (17) To require sub- 
mission of question of carrier’s negli- 
gence and plaintiff's contributory neg- 
ligence to jury, in action for injuries 
to passenger on steamship by falling 
down a stairway into the hold of a 
vessel. Baltimore, etc., R. Co. v. Moon, 
118 Md. 380, 84 A 536. (18) To sus- 
tain finding that injuries to persons 
on motor boat caused by defective 
bridle were not due to negligence on 
part of owner properly to inspect 
bridle. Carlsen v. A. Paladini, Ince., 5 
FO (2a yosst <Goy ’ho ‘sustain: triat 
court’s finding that passenger’s fall 
did not result from negligence of ves- 
sel, its owner, or servants, but from 
libelant’s loss of balance when vessel 
lurched as he entered bathroom. The 
Great Northern, 251 Fed. 826, 163 CCA 
660. (20) To sustain finding that 
passenger was in exercise of due care 
at time of injury. Hutchins v. Pen- 
obscot Bay, etc., Steamboat Co., 110 
Me. 369, 86 A 250, AnnCas1914D 132; 
Hanley v. Eastern SS. Co., 221 Mass. 
125, 109 NE 167, AnnCas1917D 1034. 
(21) To sustain a finding that de- 
fendant delivered to plaintiff all the 


baggage it received from her. Da- 
vidson v. Cunard SS. Co., 134 App. 
Div. 288, 118 NYS 929. (22) To es- 


tablish negligence of operator of ves- 
sel in failing to‘have doorway guard- 
ed, aS was its custom, it appearing 
that vessel at time was being operat- 
ed with crew short of that required 
by law. Coggeshall Launch Co. v. 
Harly, 248 Fed. 1, 160 CCA 141; (23) 
To sustain finding of negligence in 
failing to provide watchmen and take 
other precautions to guard against 
fires on the vessel. Isbister vy. Do- 
minion Fish Co., 19 Man. 430. 


{b] Evidence held insufficient.— 
(1) To show that holders of tickets 
duly presented themselves for trans- 
portation, but to tend rather to prove 
the contrary, and to show that they 
were rejected or refused, not by de- 
fendant, but by a physician at the 
place where they proposed to embark 
in suit against steamship company 
for refusal to transport. Rabinowitz 
VeECunard 8S. Cor, UI IN YS i625.) Ge) 
To show unwholesomeness of food 


Bia) “T58u0), dal 


Mere possession of a steamship ticket is not of it- 
self sufficient evidence of an assignment by delivery 
An indorsement on an inspector’s 
certificate that a vessel has supplied accommodations 
for an additional number of passengers cannot be 
accepted as sufficient evidence of that fact where 
other evidence shows conclusively that such accom- 
modations were not provided.°* Where a large num- 
ber of passengers join in a suit in rem to recover 
damages for injuries alleged to have been received 
as passengers from causes which are common to all, 
and which may be established by the same evidence 
in respect of the claim of each libelant, it is not es- 
sential, to sustain a decree in favor of each, that 
his damages should be separately proved, or that 


to the holder.°®® 


all should testify.®® 


Testimony of seafaring witnesses. On questions as 
to whether the wind was blowing a gale or only a 
strong breeze, or whether the ocean was very rough 


furnished, poor ventilation in steer- 
age cabin, and stench arising from 
the toilet therein. The Centennial, 
131 Fed. 816. (3) To Warrant a find- 
ing that a passenger on a vessel, who 
became ill, suffered from typhoid or 
paratyphoid fever contracted from 
drinking impure water furnished by 
the vessel. Chicago, ete., Transit Co. 
v. Moore, 259 Fed. 490, 170 CCA 466 
[certiorari den 251 U. S. 553, 40 SCt 
118, 64 L. ed. 411]. (4) To show that 
steamship ticket agent represented to 
steerage passengers that they would 
be furnished with blankets or other 
covering. The Centennial, supra. 
(5) To sustain a finding that defend- 
ant either owned or operated the ves- 
sel on which plaintiff was injured. 
Deniff v. MeCormick, 105 Or. 697, 210 
P. 703. (6) To show neglect of duty on 
part of Shipowner in selecting physi- 
cian required by statute. Allan v. 
State SS. Co., 132 N. Y. 91, 30 NE 482, 
28 AmSR 556, 15 LRA 166. (7) To 
show the incompetency of the ship’s 
physician and surgeon in treating the 
passenger. The Great Northern, 251 
Fed. 826, 168 CCA 660. (8) To make 
a question for the jury as to whether 
the captain had given permission to 
police officers at the port of destina- 
tion to search the stateroom of a pas- 
senger, especially where the case was 
presented to, and decided by, the trial 
court on the theory that permission 
was refused. Murphy v. New York, 
ete:;, Mail’ SS. Coy, 50. App. (D.,.6) 
341, 273 Fed. 305. (9) To show that 
defendant steamboat company invited 
persons to travel the path, near which 
plaintiff was injured, as a roadway 
from a street to its dock. Woods vy. 
White Star Line, 160 Mich. 540, 125 
NW 396, 27 LRANS 992. (10) To 
show passenger guilty of contributo- 
ry negligence aS a matter of law. 
Hawks v. Winans, 42 N. Y. Super. 451 
[aff 74 N. Y. 609]. (11) To show such 
negligence on a part of a child’s care- 
takers as could be imputed to the 
child. The North Star, 169 Fed. 711. 
(12) To prove that damage to bag- 
gage resulted from inevitable acci- 
dent. The Majestic, 166 U. S. 375, 17 
SCt 597, 41 L. ed. 1039. 


96. Cobb v. Howard, 5 F. Cas. No. 
2,925. 


97. The Valencia, 110 Fed. 221 [aff 
117 Fed. 68, 54 CCA 454]. 


98. The Oregon, 1338 Fed. 609, 68 
CCA 603. 


99. The President, 92 Fed. 673. 
1. Generally see Trial [38 Cyc 
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of weather.®® 


tained. ® 


1238]. 


Trial in actions against carriers 
generally see Carriers §§ 1291, 1292, 
1453-1480, 1520-1528, 1608-1610. 


2. See Trial [38 Cyc 1511 et seq]. 


3: Holmes vy. ‘Doane,4 9 “Cush. 
(Mass.) 135; Bennett v. Austro-Amer- 
ican SS. Co., 161 App. Div. 753, 147 
NYS 193; Williams v. Vanderbilt, 29 
Barb. 491 [aff 28 N. Y. 217, 84 AmD 
333]; Cleveland v. New Jersey Steam- 
boat .€o.,- 7 NYSt1598- 


[a] Authority of agent to take 
note for fare.—It is for the jury to 
determine whether a shipping agent 
has authority to take a note of the 
passenger, instead of cash, as pay- 
ment for passage. Holmes v. Doane, 
9 Cush.” (Mass:) 135. 


[b] Exercise of diligence to pro- 
cure substitute vessel.—The question 
of whether an owner ‘has exercised 
reasonable diligence in seeking to pro- 
cure another vessel, where a passen- 
ger is left stranded at an intermediate 
port because of the destruction of the 
original vessel, is one of fact for the 
jury. Williams .v. Vanderbilt, 29 
oe 491 [aff 28 N. Y. 217, 84 AmD 


[c] Necessity for, and proper ex- 
tent of, imprisonment.—in an action 
against a steamship company for the 
act of its captain in imprisoning a 
passenger, whether there was any ne- 
cessity for the exercise of the cap- 
tain’s authority, and whether there 
was any excess beyond what was nec- 
essary, are questions for the jury. 
Bennett v. Austro-Americana SS. Co., 
161 App. Div. 753, 147 NYS 193. 


aces S.—Compagnie Générale 
Transatiantique v. Bump, 234 Fed. 52, 
148 CCA 68 [certiorari den 242 U. S. 
642, 37 SCt 114, 61 L. ed. 542]; Chica- 
go, etc., SS. Co. v. Lynch, 201 Fed. 70, 
119 CCA 408; Jarowski v. Hamburg- 
American Packet Co., 182 Fed. 320, 
104 CCA 548 [motion to vacate den 
186 Fed. 332, 108 CCA 410]; Coney 
Island Co. v. Dennan, 149 Fed. 687, 
79 CCA 375; International Mercantile 
Marine Co. v. Smith, 145 Fed. 891, 76 
CCA 428. 


Ala.—Holmes y. Central of Georgia 
R. Co., 22 Ala. A. 355, 116 S 323 [cer- 
tiorari den 217 Ala. 333, 116 S 325]. 


Del.—Duggan v. New Jersey, etc., 
Perry: .@o., (23) Del. 818,76 1A 636. 


Md.—Baltimore, etc, R. Co. vy. 
Moon, 118 Md. 380, 84 A 536. 


Mass.—Hanley v. Eastern SS. Corp., 
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or otherwise, the testimony of a seafaring witness 
is not entitled to any greater weight than that of 
any other person who has reached years of discre- 
tion, and who has observed the sea in different kinds 


[§ 993] 8. Trial’—a. Questions of Law and Fact. 
The general rule that questions of law are for the 
court, while questions of fact are for the jury,” 1s 
applicable in actions brought by a passenger against 
a carrier by water.® 
there has been negligence on the part of the vessel 
or its employees,* or contributory negligence on 
the part of the passenger,® is a question of fact for 
the jury, unless the evidence is so manifestly insuf- 
ficient that a finding based thereon could not be sus- 
When it cannot be determined as a matter 
of law, the question of whether the injuries for which 
recovery is sought were proximately caused by the 
negligence or wrong of the vessel or its employees 


In personal actions, whether 


221 Mass 125, 109 NE 167, AnnCas 
1917D 1034; Rizzo yv. Winnismmet 
Co., 217 Mass. 19, 104 NE 363, AnnCas 
1915C 1003. 


Mo.—Evers v. Wiggin Ferry Co., 
127 Mo. A. 236, 105 SW 306. 


N. Y.—Miller v. Ocean SS. Co., 118 
N. Y. 199, 283 NE 462 (whether the 
management of a ‘hawser was negli- 
gent); Smith v. British, etc., Royal 
Mail Steam Packet Co., 86 N. Y. 408 
{aff 46 N. Y. Super. 86]. 


N. C.—Pate v. Tar Heel Steamboat 
Co., 148 N. C. 571, 62 SE 614. 


Pa.—Fletcher Va Wilmington 
Steamboat Co., 261. Parsi, 104 A’ 60; 
American SS. Co. v. Landreth, 102 Pa. 
131, 108 Pa. 264, 48 AmR 196 (wheth- 
er the company was negligent in fail- 
ing to provide railings along the side 
of the cabin). 


Wash.—Taylor vy. Kitsap County 
Transp. Co., 158 Wash. 404, 290 P 996; 
Mawson y. Eagle Harbor Transp. Co., 


148 Wash. 258, 268 P 595; McKay v. 
Anderson Steamboat Co., 51 Wash. 
C9299) Badlos.o: § i 

Sr aU S.—Compagnie Generale 


Transatlantique v. Bump, 234 Fed. 52, 
148 CCA 68 [certiorari den 242 U. S. 
642, 37 SCt 114, 61 L. ed. 542]; Jarow- 
ski v. Hamburg-American Packet Co., 
182 Fed. 320, 104 CCA 548 [motion to 
vacate den 186 Fed. 332, 108 CCA 
410]; Coney Island Co. v. Dennan, 149 
Fed. 687, 79 CCA 375; International 
Mercantile Mar. Co. v. Smith, 145 
Med. 395 76 C@As 423. 


Md.—Baltimore, ete, R. Co. vy. 
Moon, 118 Md. 880, 84 A 536. 


Mass.—Rizzo vy. Winnismmet Co., 
217 Mass. 19, 104 NE 363, AnnCas 
1915C 1003; Peverly v. Boston, 136 
Mass. 366, 49 AmR 87; Simmons v. 
New Bedford, ete., Steamboat Co., 97 
Mass. 361, 93 AmD 99. 


Minn.—Powell v. Great Lakes 
pea Corp., 152 Minn. 90, 188 NW 


N. Y.—Gannon y. Union F 
29 Hun 631. cae 


Pa.—American SS. Co. v. Landreth. 
108 Pa. 131) 108 V Parl 9264, 49 Am 


Wash.—Taylor vy. Kitsap Count 
Transp. Co., 158 Wash. 404, 290 P 996. 
McKay v. Anderson Steamboat Co., 51 
Wash. 679, 99 P 1030. ‘ 


6. Hughes v. New Jersey St = 
boat Co., 11 Misc. 65, 31 NYS 1012. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is ordinarily one for the jury.” 
What constitutes baggage. 


instructions from the court.§ 
[§ 994] b. Instructions. 


actions generally.® 


ters of fact.11 


7 Lee Line Steamers y. Page, 237 
Med. bie) 50) CCAUZ 59. 


8. Brock y. Gale, 14 Fla. 523, 14 
AmR 356. 


[a] Illustration.—‘“‘The jury must 
determine, aS a question of fact, 
whether the articles contained in the 
plaintiff's valise were the necessary 
and convenient articles of baggage of 
the plaintiff as a traveller, according 
to his occupation and position in life, 
and was their value a reasonable val- 
ue of such articles to be carried as 
baggage, for the loss of which a com- 
mon carrier should be held liable un- 
der the circumstances of the case.” 
Brock v. Gale, 14 Fla. 523, 536, 14 
AmR 356. 


9. See Trial [38 Cyc 1594]. 

106. Newton vy. Seaboard Air-Line 
lime Gaws Ajwi624..0 87. SE 1y9085 
Dodge v. Boston, etce., SS. Co., 148 


Mass. 207, 19 NE 373, 12 AmSR 541, 
2 LRA 83; Simmons v. New Bedford, 
ete., Steamboat Co., 97 Mass. 361, 93 
AmD 99. 


[a] Tllustrations.—(1) Where 
there is evidence that a safe and con- 
venient mode of leaving the vessel 
was provided, but that the passenger, 
in disregard of an order from defend- 
ant, used another way where he was 
injured, it is error for the court to 
refuse defendant’s request for an in- 
struction as to the rights of a pas- 
senger acting in disobedience of an 
order or regulation of a carrier. 
Dodge v. Boston, etc., SS. Co., 148 
Mass. 207, 19 NE 373, 12 AmSR 541, 
2 LRA 83. (2), In-an action for in- 
juries received by the fall of a small 
boat suspended over the deck of a 
steamboat, defendants are entitled to 
an instruction that evidence of dis- 
regard by passengers of other rules 
of the steamboat in no way showed 
an acquiescence in the use of such 
small boat in a manner dangerous to 
passengers. Simmons v. New Bed- 
ford, etc., Steamboat Co., 97 Mass. 361, 
93 AmD 99. (3) Where a passenger 
has fallen overboard and there is evi- 
dence of lack of due care on the ves- 
sel’s part in attempting to rescue him, 
it is error for the court to instruct 
that there can be no recovery if the 
passenger was himself negligent, 
without further instructing that, al- 
though the passenger might have got 
into t'ihe water by his own negligence, 
there could still be recovery if de- 
fendant failed to exercise due dili- 
gence after discovering the_ peril. 
Newton v. Seaboard Air Line R. Co., 
17 Ga. A. 624, 87 SEH 908. 


{b] Instructions held proper and 
sufficient.—(1) As to degree of care 


Where recovery is 
sought for loss or injury of baggage, the question of 
whether any particular article, or property, may 
properly be deemed baggage, in view of the nature of 
the voyage, and the circumstances and condition of 
the passenger, is generally for the jury, under proper 


Instructions, in actions 
by a passenger against a carrier by water, are gov- 
erned by the rules applicable to instructions in civil 
Thus, on request, each party is 
ordinarily entitled to full instructions correctly stat- 
ing the law covering his side of the case.?° 
instructions should deal only with the law, and it 
is error for the court to charge the jury as to mat- 
Although requested, the court need 
not instruct on defenses not raised by defendant’s 
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answer,'? nor on-matters which the evidence does 


not show to exist;1* and unless a requested instruec- 
tion is entirely correct, and may properly be given 
without qualification or possibility of being misun- 
derstood, there is no error in refusing it.14 


[§ 995] 9. Damages; Recovery of Passage Mon- 
ey'°—a. Breach of Contract or Duty To Transport!® 


—(1) Passage Money. While the rule applies only 


The 


required to be exercised for passen- 


ger’s safety. Compagnie Générale 
Tranatlantique v. Rivers, 211 Fed. 
294, 12% CCA 5805 Pratt vi North 


German Lloyd SS. Co., 184 Fed. 308, 
106 CCA 445, 33 LRANS 532; Inter- 
national, etc., Mar. Co. v. Smith, 145 
Fed. 891, 76 CCA 428. (2) In man- 
ner of dealing with defense of con- 
tributory negligence. Evers v. Wig- 


gins’ Merry, 'Co.) 127 Mo, A. 23'6,) 105 
SW 306. 
11. Hampton v. Occidental, etc.; 


Sisk (COs alas zn WG, WE ae SO 


{a] Instructions as to facts.—(1) 
A charge that, if the jury believe cer- 
tain probative facts, then such and 
such is the ultimate faet is erroneous 
where it appears that, although the 
jury found the probative facts to be 
true, they might have found the ulti- 
mate fact to be other than stated by 
the court. Hampton v. Occidental, 
CtCe SS. O07. SO Caley OG a ioNLea Mos 
(2) The fact that United States stat- 
utes require the operator of a pas- 
senger steamship to place lifeboats 
so they may be launched quickly does 
not render proper a ruling as a mat- 
ter of law that the only practicable 
guard for the opening in the ship’s 
rail, rendering quick launching pos- 
sible, is an easily removable chain. 
Hanley v. Eastern SS. Corp., 221 Mass. 
125, 109 NE 167, AnnCas1917D 1034. 


12. Mountford ~~. Cunard SS. Co., 
202 Mass. 345, 88 NE 782. 


[a] Illustration.—Where, in an ac- 
tion by a passenger to recover dam- 
ages because of being wrongfully 
ejected, the carrier sets up as its only 
justification that the passenger was 
suffering from a contagious and dan- 
gerous disease, the court need not in- 
struct as to other grounds of justifica- 
tion sought to be made by defend- 
ant in its evidence. Mountford v. 
Cunard SS. Co., 202 Mass. 345, 88 NE 
782. 


13. Tennessee River Nav. .Co. v. 
Woodward, 18 Ala. A. 34, 88 S 364; 
Louisville, etc., Mail Co. v. Barnes, 
117 Ky. 860, 79 SW 261, 25 KyL 2036, 
111 AmSR 2738, 64 LRA 574. 


[a] Tllustration.—A requested 
charge to the effect that the passenger 
cannot recover damages for such suf- 
fering askis brought on by his own 
negligent j/aggravation of the injury 
sustained is properly refused where 
there is no evidence that plaintiff's 
negligence aggravated his injury, or 
that he could have done anything to 
minimize his injuries. Tennessee 
River Nav. Co. v. Woodward, 18 Ala. 
A. 34, 88 S 364. 


14. Coney Island Co. v. Dennan, 


where the breach is of the precise contract for which 
the passage money has been paid,'? unless the non- 
completion of the transportation is due to the pas- 
senger’s own conduct,'® or the contract has liqui- 
dated the amount of damages recoverable,!® prac- 
tically any failure of the shipowner fully to perform 
his contract to transport entitles the passenger to 
recover any passage money that has been paid in 
advanece,*° even though the voyage is not completed 
because of destruction of the vessel by inevitable 


149 Fed. 687, 79 CCA 375; Croft. v. 
er eenern SS..-Co., 20sWashinwo. 


[a] Illustration.—A requested in- 
struction that the passenger cannot 
recover if he walked or fell into an 
open space for want of reasonable, 
care is not entirely correct as applied 
to the case of a child, and may be re- 
fused, since it should be accompanied 
by an explanation of what due care 
is in the case:of a young and inex- 
perienced person. Coney Island Co. 
v. Dennan, 149 Fed. 687, 79 CCA 375. 


15. Damages in general see Dam- 
ages 17 C2) Se prv6e99: 


16. Performance of contract to 
transport see supra §§ 914-931. 


17. Raymond, ete., Co. v. Ebsary, 
9 F. (2d) 889 [rev 4 F. (2d) 285]. 


[a] Breach of agreement for extra 
excursion.—Where a company con- 
ducting tours and cruises has entered 
into a contract to furnish transporta- 
tion, meals, and certain shore excur- 
sions for a certain lump sum, with 
the additional stipulation that mem- 
bers of the cruise may take certain 
optional extra excursions on payment 
of an additional sum, and the major 
cruise for which the lump sum is paid 
is fully performed, the passenger 
cannot recover back the money so 
paid because of refusal to let him 
take one of the extra optional ex- 
cursions, but for such a breach he 
may recover only the additional sum 
paid. Raymond, etc., Co. v. Ebsary, 
9 F. (2d) 889 [rev 4 F. (2d) 285]. 


18. Marks v. Nashville M. & F. 
Ins. Co., 6 La. Ann. 126; Detouches 
v. Peck, 9 Johns. CN. Y.) 210, > See 


also Zellweger v. The Robert Cooper, 
30 KF. Cas. No. 18,207 (holding that, 
where the passenger, before the lapse 
of the time allowed for sailing, de- 
termines not to go on the voyage, he 
can recover only one half of his 
passage money, although the vessel 
does not sail until after the time 
agreed upon). 


19. McGloin v. Henderson, 6 La. 
G15; 
fa] Penal clause liquidating dam- 


ages in event of breach by the ves- 
sel limits amount recoverable for 
failure to transport and passage mon- 
ey paid in advance cannot be recov- 
ered in addition to the penalty. Mc- 
Gloin v. Henderson, 6 La. 715. 


20. See cases infra this note. 
[a] Breach as to furnishing ves- 
sel.—(1) Failure to furnish trans- 


portation on a particular vessel con- 
tracted for entitles the passenger, on 


pt6 y[b8rC7de] 


accident,21 or not commenced because of acts of 
the government at the port of embarkation.*? Where 
the failure to transport oceurs at a foreign port of 
embarkation, the passenger is entitled to the return 
of his money at that port,?* and if suit for recovery 
is brought in this country nothing is to be deducted 
by way of rate of exchange, but the recovery 1s of a 
sum representing in this country the amount which 
should have been returned to the passenger at the 


foreign port.* 


A moratorium or prohibition against withdrawal 
of bank accounts in the foreign country is no de- 
fense to an action in the United States to recover 
passage money which should have been refunded 
in the foreign port, if such prohibition does not ren- 
der performance of the carrier’s obligation impos- 


rescinding, to a return of his passage 
money. Cobb v. Howard, 5 F. Cas. 
No. 2,925. (2) Although an offer to 
furnish another competent and safe 
vessel may prevent liability in dam- 
ages for failure to furnish the par- 
ticular vessel contracted for, it does 
not justify the owners in retaining 
the passage money and insisting on 
carrying the passengers in a differ- 
ent manner. Cobb v. Howard, supra. 
(3) Passengers who rescind because 
of a failure to furnish the vessel 
within the time prescribed by the con- 
tract may recover back passage mon- 
ey paid in advance. Cobb v.. How- 


ard, supra; Howard v. Astor Mut. 
Ins.-Co.; 18 N. Y. Super. 38; Turner 
v. Barneson, 22 Wash. 78, 60 P 54. 


(4) After*a proper refusal to go 
on the voyage because the vessel has 
not been made seaworthy, the pas- 
senger may recover passage money 
paid in advance. The Guardian, 89 
Fed. 998. 


[b] Failure to provide accommo- 
dations warrants recovery of passage 
money with interest. The Valencia, 
110 Fed. 221 [aff 117 Fed. 68, 54 CCA 
454]. See Sparks v. The Sonora, 22 
F. Cas. No. 13,212 (sum equal to pas- 
sage money allowed as damages for 
discomfort and annoyance caused by 
inadequate accommodations). 


[ce] . Deviation.—A deviation on 
breach of contract entitles a passen- 
ger to a return of his passage mon- 
ey, even though he is finally carried 
to his port of destination and no 
special damages are proved to have 
been occasioned by the delay. De 
Colange v. The Chateau Margaux, 37 
Fed. 157. 


[ad] Interruption and abandonment 
of voyage.—(1) Unless compensa- 
tion pro rata itineris has been agreed 
on, a passenger who has been car- 
ried only to an intermediate port may 
recover back his entire passage mon- 
ey. Howland v. The Lavinia, 12 °F. 
Case No.6; 79", Pet Adm 12/357) Dine 
Schooner Arthur B., 1 Alaska 403; 
Williams v. Vanderbilt, 28 N. Y. 217, 
84 AmD 333 [aff 29 Barb. 491]; Ward 
v. Vanderbilt, 4-Abb. Dec. (N. Y.) 521, 
1 Keyes 70, 34 HowPr 144; Smith v. 
North American Transp., ete., Co., 20 
Wash. 580, 372, 44 
(2) Where a voyage is interrupted 
because of an original unseaworthi- 
ness in the vessel, the passenger can 
demand an immediate return of his 
passage money. Stone v. The Relam- 
pago, 23 F. Cas. No. 13,486. (3) If 
the vessel is destroyed by lightning 
when but a few days out and as a 
consequence the voyage is not com- 
pleted, the passenger may recover his 
passage money. Cope v. Dodd, 13 Pa. 


33. 
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[§ 996] (2) Other Damages Recoverable. If the 
failure to transport is due to inevitable accident or 
governmental action, and the vessel owner does all 
he can in performance of his contract, apparently 
the passage money is the only amount recoverable, 
and no further sums ean be had by way of dam- 
If, however, the breach consists in some 
voluntary act on the part of the owner or his serv- 


ants, and they are such damages as proximately 


[e] No opportunity to land.—Al- 
though passengers are carried to the 


port of destination, if they are not 
given a reasonable opportunity to 
land, but are instead carried back 


the entire passage 
The Presi- 


to another port, 
money may be recovered. 


dent, 92 Fed. 673. 

[f] Carriage past port of destina- 
tion.—If passengers are, without 
their consent, carried past the port 


of destination agreed upon, and left 
off at another port, although the 
perils of the sea or acts of passengers 
have not prevented the carrier from 
performing his contract, they may re- 


cover any passage money paid. Mc- 
Gloin v. Henderson, 6 La. 715. 
21. Brown ov. eiblarriga 92) Gray, 


(Mass.) 359; Cope v. Dodd, 13 Pa. 33. 
Compare Watson vy. Duykinck, 3 
Johns: (N. Y.) 335 -Cwhere it was 
held that there was no breach of con- 
tract entitling the passenger to a re- 
turn of his passage money, because of 
noncompletion of the voyage because 
of a wreck, for the contract involved 
was not to deliver the passenger to 
the port of destination but simply to 
permit him to come on board and re- 
main there as a passenger during the 
voyage, and this agreement was per- 
formed). 


22. Foster v. Compagnie Fran- 
caise De Navigation A Vapeur, 237 
Fed. 858. 

23. Foster v. Compagnie Fran- 


caise De Navigation 4 Vapeur, supra. 


24. Foster Vie Compagnie Fran- 
caise De Navigation 4 Vapeur, supra. 


25. »foster v. Compagnie Fran- 
caise De Navigation 4 Vapeur, supra. 


26. Foster v. 
caise 
Fed. 


Compagnie Fran- 
De Navigation A Vapeur, 237 
858; Bonsteel v. Vanderbilt, 21 


Barb. (N. Y.) 26; Briggs v. Vander- 
Jontiticn, abe) ASyyeioy. (INT, Ney) Db 
{a] Expenses of remaining at the 


port of embarkation beyond the in- 
tended date of sailing, the expense 
of traveling to another port where 
passage can be obtained, and losses 
occasioned by delay are not recov- 
erable, where the carriage of a pas- 
senger is prevented by a declaration 
of war at the port of embarkation. 
Foster v. Compagnie Francaise De 
Navigation 4 Vapeur, 237 Fed. 858. 


27. The President, 92 Fed. 673; 
The Canadian, 5 F. Cas. No. 2,376, 
Brown Adm. 11; West v. The Uncle 
Sam, 290. (Case uNio, Ao TaeMiCANI, 
505; Williams v. Vanderbilt, 28 N. Y. 
217, 84 AmD 333 [aff 29 Barb. 491]; 
Ward v. Vanderbilt, 4 Abb. Dec. (N. 
Y.) 521, 1 Keyes 70, 34 HowPr 144. 


result therefrom, the passenger may recover com- 
pensation for loss of time,?? expenses incurred in 
getting to the port of departure or port of destina- 
tion,2* and the expenses of living at an intermediate 
port?” or the port of departure.*° 
son who has come on board to transact business with 


Likewise a per- 


[a] Detention of vessel owned by 


passenger.— Where a passenger, who - 


is the master of another vessel, is 
carried past the port of destination, 
whereat his vessel is lying, and is 
thereby prevented from rejoining his 
vessel until after its departure is 
hindered by a change in weather, he 
is entitled not only to recover for his 
personal expenses and loss of time, 
but damages in the nature of demur- 
rage for the detention ef his vessel. 
The Canadian, 5 F. Cas. No. 2,376, 
Brown Adm. 11. 


[b] Evidence as to value of time 
unnecessary.—The fact that there is 
no evidence as to the vaiue of the 
time which a passenger has lost be- 
cause of breach of duty on the part 
of a carrier does not preclude the 
jury from giving him such compensa- 
tion therefor as they deem reason- 
able. Ward v. Vanderbilt, 4 Abb. 
Dec. (N. Y.) 521, 1 Keyes 70, 34 How 
Pr 144 [aff 29 Barb. 491]. 


[ec] Time lost through sickness.— 
Where a port at which the passenger 
is left in breach of contract is in such 
an unhealthy climate that by reason 
of his detention there he contracts 
sickness, he may recover for time lost 
because of such sickness after his re- 
turn home. Williams v. Vanderbilt, 
28.N. XY. 217, 84 AmD 333 [aff 29 Barb. 
491]; Ward v. Vanderbilt, 4 Abb. Dec. 
(N. Y.) 521, 1 Keyes 70, 34 HowPr 144. 


28. La Gascogne, 135 Fed. 577; 
The President, 92° Med. 673; The 
Canadian, 5 F. Cas. No. 2,376, Brown 
Adm. 11; West v. The Uncle Sam, 
29 EY. Cas. No. 17,427, McAII. “505: 
The Zenobia, 30 F. Cas. No. 18,209, 
Abb. Adm. 80; Williams v. Vander- 
bilt, 28 N. Y. 217, 84 AmD 333 [aff 
29 Barb. 491]; Ward v. Vanderbilt, 
4 Abb. Dee: (N. Y.) 521, 1 Keyes 70, 
34 HowPr 144, 


29. West v. The Uncle Sam, 29 F. 
Cas. No. 17,427, McAIl. 505; Williams 
v. Vanderbilt, 28 N. Y. 217, 84 AmD 
333 [aff 29 Barb. 491]; Ward v. Van- 
Cerbult yes SA pee Dee CN eye, )in Db oiteweel 
Keyes 70, 34 HowPr 144. 


135 Fed. 577; 
EH. Cas. No. 18,209, 


30. La Gascogne, 
The Zenobia, 30 
Abb. Adm. 80. 


_ [a] Mflustration.—A passenger who 
is left behind by a premature depar- 
ture of the vessel and as a conse- 
quence is obliged to wait and take 
passage on another vessel is entitled 
not only to a return of his passage 
money, but may recover for expenses 
incurred while waiting at the port 
of embarkation and, also the sum paid 
for passage on the second ship. The 
Zenobia, 30 F. Cas. No. 18,209, Abb. 
Adm. 89. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a passenger, but is carried away without having been 
given an opportunity to go ashore, is entitled to dam- 
ages amounting to the reasonable value of the time 
lost and expense incurred in being taken to, and 
returning from, the place at which he is finally put 


ashore.*1 


Physical and mental suffering; 
Damages may be recovered for sickness or physical 
injuries,*? resulting losses and expenses,** and also 
any accompanying mental suffering,** where they are 
proximately caused by the vessel owner’s breach of 
but not where they are only remotely 


contract; 


Pin Stoneseifer v. Sheble, 31 Mo. 
32. Chicago, etc., Transit Co. Vv. 
Moore, 259 Fed. 490, 170 CCA 466 


[certiorari den 251 U. S. 558, 40 SCt 
118, 64 L. ed. 411]; Lee Line Steam- 


ers! v: Page, 237 Fed. 57, 150,CCA 
259; West v. The Uncle Sam, 29 F. 
Cas. No. 17,427, McAIl. 505; Williams 


v. Vanderbilt, 28 N. Y. 217, 84 AmD 


333 [aff 29 Barb. 491]; Ward v. Van- 
derbilt, 4 Abb. Dec. (N. Y.) 521, 1 


Keyes 70, 34 HowPr 144. 


{a] Exposure resulting in injury. 
—Where a woman passenger, on be- 
ing put out at the wrong port, and 
being unable to procure a corvey- 
ance, starts to walk to her destina- 
tion and is caught in a rainstorm, 
which results in various injuries in- 
cluding a miscarriage, damages for 
such injuries may be allowed by the 
jury if they find them to be the re- 
sult of defendant’s wrong and that 
there was no contributory negligence 
on the part of the passenger. Lee 
Line Steamers v. Page, 237 Fed. 57, 
150 CCA 259. ; 


S3.. Chicago, etc., Transit Co. vy. 
Moore, 259 Fed. 490, 170 CCA 466 [cer- 
tiorari den 251 U.S. 553, 40 SCt 118, 
64 L. ed. 411]; West v. The Uncle 
Sam, 29 F. Cas. No. 17,427, McAll. 
505; Williams v. Vanderbilt, 28 N. 
Wo 9217, 845 Amb 333 [aff 295 Barb. 
491]; Ward v. Vanderbilt, 4 Abb. Dec. 
(N. Y.) 521, 1 Keyes 70, 34 HowPr 
144. 


[a] Business losses.—Losses_ in- 
curred by being unable to carry on 
business activities may be awarded 
as a part of the damages. Chicago, 
etc., Transit Co. v. Moore, 259 Fed. 
490, 170 CCA 466 [certiorari den 251 
Wee Seco Dom LOS eL Tho. 64" Lin ed. 40012]. 


[b] Medical expenses.—(1) Med- 
ical expenses necessarily incurred 
may be recovered as a part of the 
damages for supplying a passenger 
with impure water which results in 
his illness. Chicago, etc., Transit Co. 
v. Moore, 259 Fed. 490, 170 CCA 466 
[certiorari den 251 U. S. 553, 40 SCt 
DS a4 Tus eds-4lii. » (2)4.—The: fact 
that a sick passenger’s parents pay 
the doctor’s and nurse's bills does not 
preclude ‘recovery for those items. 


Chicago, ete., Transit Co. v. Moore, 
supra. 

34. Chicago, etc., Transit Co. Vv. 
Moore, supra; West v. The Uncle 
Sam, 29 I. Cas. No. 17,427, McAll. 
505. 

[a] Thus, if, because of breach of 


the duty to transport, a passenger is 
left without sufficient means and ac- 
commodations at a port in an_un- 
healthy climate, he may recover dam- 
ages for resulting physical _ suffer- 
ings, illness, and mental sufferings. 
West v. The Uncle Sam, 29 F. Cas. 
No. 17,427, McAII. 505. 


[b] Amount of compensation.— 
Compensation for pain and suffer- 
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connected with the breach,** or where they are large- 
ly due to the passenger’s own acts or want of eare.?6 
A passenger who has been wrongfully ejected,?* or 
threatened with ejection unless he again pays his 
fare,** may recover damages for indignity or men- 


tal distress; but ordinarily no recovery can be had 


inconvenience. 


ing due to sickness caused by the ves- 
sel’s supplying a passenger with con- 
taminated water depends largely on 
the judgment of the triers as it is 
incapable of mathematical computa- 
tions F@hicaeo, ete. fnansit, Comes 
Moore, 259 Fed. 490, 170 CCA 466 
[certiorari den 251 U. S. 553, 40 SCt 
118, 64 L. ed. 411]. 


35. Pearson v. Duane, 4 Wall. (U. 
S.) 605, 18 L. ed. 447; Raymond, etce., 
Co. v. Ebsary, 9 F. (2d) 889 [rev 4 
F. (2d) 285]; Sparks v. The Sonora, 
22 EF. Cas. .No. 1'3;212: 


[a] Illustrations.—(1) Where a 
passenger on a voyage from New 
York to California is furnished im- 
proper accommodations, and around 
the Isthumus of Panama is attacked 
by the common Panama or coast 
fever to which all passengers through 
that region are more or less subject, 
the expenses of the illness and the 
delays occasioned thereby cannot be 
considered as part of the damages 
for the breach of contract in furnish- 
ing improper accommodations, as it 
cannot be determined whether the 
breach of contract was the cause of 
the sickness. Sparks y. The Sonora, 
a2 BS Cas. eNior Wsizt2., (2) =A, pas= 
senger js entitled to damages for in- 
juries done in expelling him and put- 
ting him on board a returning ves- 
sel, but he cannot recover for inju- 
ries suffered in subsequently trying 
to get to the port of destination from 
which he had been expelled under 
penalty of death in case of his return, 
and which are suffered because of the 
fact that all to whom he applied for 
passage refused to carry him back 
because they knew of the ban that 
had been placed on his return by the 
authorities at the port of destination. 
Pearson v. Duane, 4 Wall. (U. 8S.) 605, 
18 L. ed. 447. (3) Where a passen- 
ger sues to recover damages because 
of humiliation caused to him by the 
improper conduct of servants on the 
ship, in refusing him permission to 
go ashore, he cannot show as an ele- 
ment of damage that the same con- 
duct made his wife sick and affected 
him injuriously, as the effect of her 
sickness is too remote and inconse- 
quential. Raymond, etec., Co. v. Eb- 
sary, 9 F. (2d) 889 [rev 4 F. (2d) 285]. 


36. Rock Creek Steamboat Co. v. 
Boyd, 111 Md:-189, 73 A 662; Mc- 
Wethy v. Detroit, etc., R. Co. 127 


Mich. 333, 86 NW 827, 55 LRA 306. 


[a] Illustrations.—(1) Where a 
passenger’s right to accommodations 
is contested without the payment of 
an extra fare, but the passenger, al- 
though having the money to pay for 
such accommodations refuses them, 
he thereby assumes the risk of cold 
and sickness contracted by occupy- 
ing inadequate accommodations. Mc- 
Wethy. Vv. Detroit) ete, RR. Coj. 127 
Mich. 333, 86 NW 827, 55 LRA 306. 
(2) Where the breach consists in 
failing to stop for the passenger, who 
is waiting on the dock, and there- 


for mental suffering unaccompanied by physical in- 
jury or aggravating cireumstances.?? 
annoyance, or inconvenience is a proper subject of 
compensation for a breach in failing to furnish prop- 
er accommodations,*° and in fixing the compensation 
for these elements it has been recognized that a dis- 


Discomfort, 


after the passenger, although he is 
offered room and lodging in the vi- 
cinity of the dock to await the next 
arrival of a vessel, undertakes to 
walk some miles distance through 
rain to other modes of transportation, 
he cannot recover damages for any 
sickness or injury brought about 
through exposure incident to the walk 
voluntarily undertaken. Rock Creek 
Steamboat Co. v. Boyd, 111 Mad. 189, 
73 A 662. 


37. La Gascogne, 
Mountford vy. Cunard 
Mass. 345, 88 NE 782. And see Levy 
v. Providence, etc., Steamship Co., 
123 Fed. 347 (holding that a verdict 
awarding a passenger the nominal 
sum of one dollar as damages for his 
expulsion from a boat cannot be sus- 
tained where to authorize any recov- 
ery the jury must have found that 
his removal was not justified, or that 
unnecessary force was used, and that 
he was also subsequently imprisoned 
for half an hour). 


[a] Nominal damages.—A passen- 
ger who has been wrongfully ejected, 
even though without force, is enti- 
tled to at least nominal damages. 
Reasor v. Paducah, etc., Ferry Co., 
43e Ky. 220, 153 SW 222, 43 LRANS 
820. 


38. Austro-American SS 
Thomas, 248 Fed. 231, 160 
ILRA1918D 873. 


[a] MIllustration.—In an action to 
recover damages because of a ship 
officer’s wrongfully accusing a pas- 
senger of having given a worthless 
check in payment of his ticket, and 
threatening to eject the passenger 
unless the fare was paid, mental suf- 
fering and distress, being a proxi- 
mate result of the wrong, may be 
taken into consideration as an ele- 
ment of damage. Austro-American 
SS. Co. v. Thomas, 248 Fed. 231, 160 
CCA 309, LRA1918D 873. 


39. Zabron v. Cunard SS. Co., 151 
Iowa 345, 131 NW 18, 34 LRANS 751. 


[a] TIllustration.—A passenger who 
has been forced to wait in a foreign 
port, and work in order to sustain 
himself, because of a steamship com- 
pany’s negligent failure to forward 
a ticket which has been purchased in 
this country can recover no damages 
for mental suffering. Zabron v. Cun- 
ard SS. Co., 151 Towa 345, 131 NW 
18, 34 LRANS 751. 


40. Bailey v. The Sonora, 2 F. Cas. 
No. 746; Sparks v. The Sonora, 22 F. 
Cas. No. 13,212; Lignante v. Panama 
IB OORE EMP OAY oh DINE BG aleal IN MeSpyis se ~ 


[a] MNlustration.—Where a woman 
passenger is told that she will have a 
berth in a stateroom in which there 
is another woman and a “child,” and 
the child turns out to be a fifteen- 
year-old boy, so that she cannot, with- 
out inconvenience and indignity to 
herself, disrobe and sleep in that 
stateroom, and aS a consequence she 
suffers much loss of sleep and dis- 


Leder Hed oni; 
SS. Co, 202 


ie CON Vic 
CCA 309, 
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tinction may properly be made on account of sex.** 


Special damages, resulting from peculiar circum- 
stances, may be recovered where the carrier has been 
notified of such circumstances at the time the con- 
tract of carriage was entered into.*? 


Mitigating circumstances. In a suit by a passen- 
ger for wrongful ejection it may be shown in miti- 
gation of damages that the passenger was guilty of 
misconduct on a former oceasion,**® and if a pas- 
senger has been ejected because of humane motives, 
and to prevent him from coming to harm at the 
port of destination, the motives with which it is 
done mitigates the act and in such a case the dam- 
ages must be small.*+ 

Exemplary damages. If the master maliciously 
and wantonly keeps a person on board and carries 
him against his will, exemplary damages may be as- 
sessed against the master for his malicious conduct.*® 

Excessive damages. If the award made by a jury 
is so plainly excessive as to indicate that they were 
influenced by passion or prejudice, it may be set 
aside.*® 

[§ 997] b. Damages for Personal Injuries—(1) 
In General. A passenger who has been injured by 
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the negligence of the vessel. or its employees may 
generally recover compensation for such physical 
pain and suffering,** mental suffering,** losses,*® ex- 
penses,°® and physical disfigurements,°* as proxi- 
mately result from the wrongful act. As it is the 
duty of a vessel to accord to a passenger respectful 
treatment by its officers and servants, disrespectful 
treatment by a master of a woman passenger on her 
making complaint that she had been assaulted and 
robbed in her stateroom may properly be considered 
in aggravation of the damages,°* as may be the in- 
dignity and inconvenience imposed on a passenger 
for false arrest and imprisonment by an employee 
of the boat,®? or threat to arrest on the charge of 
seeking to defraud the vessel in regard to payment 
of fare.°+ 


[§ 998] (2) Exemplary Damages. Although there 
is authority to the contrary,°® it is generally held 
that, if the vessel owner has not authorized or rat- 
ified the act, he is not liable for exemplary damages 
where a passenger is injured by the malicious and 
wanton act of an employee;®® but a statute making 


the vessel liable for injuries done to passengers by . 


officers of the vessel has been said to permit the 
recovery of punitive damages against the vessel.*7 


comfort by trying to sleep on a sofa 
in the saloon, the jury may assess 
damages other than the passage mon- 
ey. Lignante v. Panama R. Co., 147 
App. Div. 97, 131 NYS 753. 


41. Bailey v. The Sonora, 2 F. Cas. 
No. 746. 


[a] Thus, where there were in- 
sufficient accommodations as to wash 
basins, and ventilation, and women 
were assigned berths next to and 
among strange men, the women pas- 
sengers were allowed their entire pas- 
sage money by way of damages, while 
the men were allowed only one half 
that sum. Bailey v. The Sonora, 2 
EK. Cas. No. 746. 


42. Central of Georgia R. 
Knight, 3 Ala. A. 486, 57 S 258. 


[a] Bridal trip—Where the sell- 
ing agent is informed that the pur- 
pose of making the ticket contract is 
to take a bridal trip, this fact may 
be taken into consideration in deter- 
mining the damages for a breach of 
the contract of carriage in failing to 
provide stateroom accommodaticns. 
Central of Georgia R. Co. v. Knight, 
3 Ala. A. 436, 443, 57 S 253. 


43. Reasor v. Paducah, etc., Ferry 
Co., 152 Ky. 220, 153 SW 222, 438 LRA 
NS 820. 


44. Pearson v. Duane, 4 Wall. (U. 
S.) 605, 18 L. ed. 447. 


45. The Yankee v. Gallagher, 30 
F. Cas. No. 18,124, McAll. 467; Stone- 
seifer v. Sheble, 31 Mo. 243. 


46. New York, etc., SS. Co. v. 
Garcia, 16 EF. (2d) 734. 


{a] Excessive award.—An award 
of $4,900 is plainly excessive and 
manifestly the result of passion and 
prejudice, where the only breach is 
a refusal to transport, no evidence 
is given of actual damages suffered, 
and the passage money was returned 
on the refusal to carry. New York, 
etc., SS. Co. v. Garcia, 16 F. (2d) 734. 


47. The City of Panama, 101 U. S. 
453, 25 L. ed. 1061; The North Star, 
169 Fed. 711; Northern Commercial 
ae v. Nestor, 138 Fed. 388, 70 CCA 


Cons: 


48. The City of Panama, 101 U. S.; cumstances of the party disfigured. 


453, 25 L. ed. 1061; Northern Com- 
mercial Co. v. Nestor, 138 Fed. 383, 
%0' CCA 523. 


49. Ramjak v. Austro-American 
Ss. Co., 186 Bed: “417, 3108, CGA 339 
[certiorari dism 229 U. S. 627, 33 SCt 
772, 57 L. ed. 13857]; Northern Com- 
mercial Co. v. Nestor, 138 Fed. 383, 
70 CCA 5238; Fletcher v. Wilmington 
Steamboat Co., 261 Pa. 1, 104 A 60. 


[a] Future earning power.—(1) 
If future earning power is impaired 
such sum as will compensate for such 
loss may be awarded. Northern 
Commercial Co. v. Nestor, 1388 Fed. 
383, 70 CCA 5238. (2) If a passenger is 
not totally disabled by an injury, the 
jury should consider compensation 
for diminution of earning power in- 
stead of contemplating a total loss 
of earning power. Fletcher v. Wilm- 
spe ton Steamboat Co., 261 Pa. 1, 104 


[b] Time and earnings during dis- 
ability.—(1) The value of the time 
lost by the passenger while disabled 
by the injury is a proper element of 
compensation. Northern Commercial 
Co. v. Nestor, 138 Fed. 383, 70 CCA 
523. (2) An injured passenger is en- 
titled to recover for the loss of earn- 
ings during the time he is incapaci- 
tated because of the injury. Ramjak 
v. Austro-American SS. Co., 186 Fed. 
417, 108 CCA 339 [certiorari dism 229 
U.S. 627, 33° SCt 772,57 Li ed. 1357]. 


50. Northern Commercial Co. v. 
Nestor, 138 Fed. 383; 70. CCA 523 
(medical treatment). 


[a] Doctor’s bills paid by husband. 
—An injured passenger cannot re- 
cover damages for doctor’s bills paid 
by her husband when there is no ob- 
ligation on_her part to repay him. 
Holmes vy. Central of Georgia R. Co., 
22 Ala. A. 355, 116 S 323 [certiorari 
den 217 Ala. 333, 116 S 325]. 


51. The North Star, 169 Fed. 711; 
The Oriflamme, 18 F. Cas. No. 10,572, 
3 Sawy. 397. 


{a] In estimating amount of com- 
pensation to be awarded, it is proper 
to consider the conditions and cir- 


The Oriflamme, 18 F. Cas. No. 10,572, 
3 Sawy. 397. 


52. The Western States, 151 Fed. 
929 [aff 159 Fed. 354, 86 CCA 354]. 


53. Ragland Vv. Norfolk, etc., 
Steamboat Co., 163 Fed. 376 [mod 169 


‘Fed. 286]. 


54. Levidow v. Starin, 77 Conn. 600, 
60 A 128. 


55., “Planters “Packets Cove ave 
Cofer, 4 Tenn. Civ. A. 155. . 


[a] Reason for rule.—‘“‘The best 
way to guarantee freedom from such 
outrages is to make the owner pay 
goodly sums of smart money.” Plant- 
ers Packet Co. v. J. W. Cofer, 4 Tenn. 
CiverAy-155,, 1.614 


56. McGuire v. The Golden Gate, 
McAll, 104, 16 F. Cas. No. 8,815; Trab- 
ing «vy. California aNayv;, tenn Coss, ded 
Cal. 187, 538 P 644. See also The Nor- 
mannia, 62 Fed. 469 (holding that, 
where the false representations of de- 
fendant’s agent, inducing libelant to 
take passage on its steamship which 
was infected with cholera, were un- 
authorized, defendant is not liable 
for punitive damages). Compare Fay 
v. Davidson, 13 Minn. 523 (in an ac- 
tion by a passenger for injuries aris- 
ing from the explosion of a steamboat 
boiler, caused by negligence of the 
engineer, defendant may, for the pur- 
pose of reducing the amount of puni- 
tive damages only, show that the en- 
gineer, although not licensed as such 
under United States statutes, was, 
nevertheless, skillful and competent). 


57. The F. X. Aubury, 28 111. 
81 AmD 292. if pe 


[a] _ Reason for rule.—‘‘The boat is 
treated as a person, and whatever ac- 
tion would lie against a person, for an 
injury, will lie against the boat, the 
kind of action to be determined by the 
nature of the injury, and the damages 
recoverable will be such as are legal- 
ly recoverable in the action brought 
to be determined by the evidence. If 
punitive damages may be recovered 
in an action of trespass against a per- 
son, we see no reason why they may 
not be against the boat treated as a 


For later cases, developments and changes in the law see Annotations, same title and section number 
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; [§ 999] (8) Amount of Damages. When the suit 
1s brought by a party for personal injuries, there 
cannot be any fixed measure of compensation for 
the pain and anguish of body and mind, but the 
result must be left to turn mainly on the good sense 
and deliberate judgment of the tribunal assigned 


by law to ascertain what is a just compensation for. 


the injuries inflicted.5§ 


Excessive or inadequate damages. A verdict of 
the jury will be set aside or reduced on the ground 
that it is excessive if the amount is so obviously 
disproportionate to the injury as to require the con- 
clusion that the jury must have been mistaken or 
influenced by passion or prejudice;®® but not oth- 
erwise.°° Where the damages awarded are so small 
in amount as to show an abuse of discretion or 
that the fact finding body has overlooked some ma- 
terial element of damage, the award may be set 
aside as inadequate;°! but not otherwise.®” 


Effect of passenger’s negligence or imprudence. 
The fact that the misconduct of a passenger is par- 
tially to blame for his being mistreated by ship’s 
officers may be grounds for reducing the amount of 
the damages recoverable.°* As stated elsewhere, 
some authorities hold that neghgence of the passen- 
ger which is only shght as compared with that of 
the carrier does not defeat recovery entirely, but 
is merely grounds for an apportionment of dam- 
ages.°4 

Interest for the time between the filing of the libel 
and the giving of a judgment cannot be allowed on 
the amount of damages awarded a passenger for 
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personal injuries suffered by him.®® 


[§ 1000] c. Damages for Delay or Loss of Bag- 
gage.°° The measure of damages for loss of baggage 
is generally the actual value to the owner of the 
articles constituting the baggage at the time of the 
loss.°* If the articles lost are curios, having no 
market value in the generally accepted sense, their 
value at the port of destination as shown by the 
opinions of experts may be taken as the proper 
measure of damages.*® Where the article consists 
of a manuscript having a great, but not readily as- 
certainable, value to the owner, it has been held 
that the amount of damages should properly be based 
on the amount of time it would take the author to 
reproduce the manuscript.*® 


Special damages may be recovered for the loss 
or delay of baggage where the vessel owner or his 
agent has been informed of the special cirecumstane- 
es;’° but not otherwise, unless the circumstances 
are ‘such as might reasonably be supposed to have 
entered into the contemplation of the parties.71 


[§ 1001] 10. Appeal and Error. The vessel own- 
er cannot raise for the first time on appeal the point 
that the baggage for which suit is brought was prop- 
erty belonging to a person other than the passen- 
ger."* An appellate court will not seize hold of iso- 
lated portions of a charge for the purpose of dis- 
covering error, and, if the charge, as a whole, con- 
veys to a jury the correct rule of law on a given 
question, the judgment will not be reversed because 


of objections to the charge.** 


person, as an admonition to its owner 
to put none in authority upon it but 
responsible persons—men who will 
exercise proper care, and have due 
respect for the rights of those com- 


mitted to their charge.” The F. X. 
Aubury, 28 Ill. 412, 415, 81 AmD 
292. 


58. The City of Panama, 101 U.S. 
453, 25 L. ed. 1061. 


59. Tennessee River Nav. Co. v. 
Woodward, 18 Ala. A. 34, 88 S 364; 
O’Rourke v. Cunard SS. Co., 169 App. 
Div. 948, 154 NYS 29 [aff 222 N. Y. 
574, 118 NE 1070]. 


[a] Damages held excessive.—A 
verdict for $35,000, awarded a female 
passenger wrongfully charged with 
having given birth to a child found 
dead, and forcibly examined and de- 
tained, reduced to $17,500. O’Rourke 
v. Cunard SS. Co., 169 App. Div. 943, 
154 NYS 29 [aff 222 N. Y. 574, 118 NE 
1070]. 

60. Chicago, ete., SS. Co. v. Lynch, 
201 Fed. 70, 119 CCA 408 (an award 
of $11,000 damages to a previously 
healthy woman, thirty-five years old, 
for a permanent injury to her foot, 
which practically cripples her for 
life, and which was likely to become 
worse, upheld). 

61. Levy v. Providence, etc., SS. 
Co., 123 Fed. 347. See also The Eu- 
ropean, 120 Fed. 776, 57 CCA 140. 


62. Panama Mail SS. Co. v. Vargas, 


33 EF. (2d) 894 [certiorari granted 280 
U. S. 546 mem, 50 SCt 40 mem, 74 
L. ed. 606 mem] (award of $10,000 
for criminal assault resulting in preg- 
nancy). 


63. Ragland Vv. Norfolk, etc., 
Steamboat Co., 169 Fed. 286, 94 CCA 
562 [mod 163 Fed. 376]. 


64. See supra § 958. 


65. Burrows v. lLownsdale, 
Fed. 250, 66 CCA 650. 


[a] Reason for rule.—‘‘A personal 
injury never creates a debt, nor be- 
comes one, until it is judicially as- 
certained and determined; nor until 
that time can it draw _ interest.” 
Burrows v. Lownsdale, 133 Fed. 250, 
66 CCA 650, 651. 
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66. Generally see Carriers §§ 1600, 
1601. 
67. 


The Minnetonka, 146 Fed. 509, 
77 CCA 217 [certiorari den 203 U.S. 
589, 27 SCt 777, 51 L. ed. 330]; Walsh 
v. The H. M. Wright, 29 F. Cas. No. 
17,115, Newb. Adm. 494; Brock v. 
Gale, 14 Fla. 523, 14 AmR 356; Reed 
v. Compagnie Generale Trans-Atlan- 
tique, 1 NYCityCt 16. 


68. La Bourgogne, 144 Fed. 781, 75 
CCA 649 [aff 210 U. S. 95, 28 SCt 664, 
52 L. ed. 973]. 

69. Wood v. Cunard SS. Co., 192 
Fed. 298, 112 CCA 551, 41 LRANS 371. 


70. WVanderberg v. Detroit, etce., 


Nav. Co., 216 Mich. 682, 186 NW 477. 


[a] Loss of position because of de- 
lay.— Where a passenger has made 
known to the carrier’s agent that it is 
essential that the baggage be deliver- 
ed on a specific day in order for the 
passenger to procure a position, and 
the agent undertakes to see the bag- 
gage delivered by that time, special 
damages occasioned by failure to pro- 
cure the position may be recovered, 
where there is a breach of contract 
and the delivery of the baggage is 
long delayed. Vanderberg v. Detroit, 
etec.. Nav. Co., 216 Mich. 682, 186 NW 
477, 


71. Brock v. Gale, 14 Fla. 523, 14 
AmR 356. 


[a] Dentist’s loss of profits by loss 
of instruments.—Where baggage lost 
consists of instruments of trade used 
by a passenger who is a traveling den- 
tist, the passenger cannot recover 
damages for the loss of profits which 
he might have made in the practice of 
his profession if his baggage had not 
been lost, unless there is something 
to show that defendant contemplated 
such damages at the time the con- 
tract of carriage was entered into. 


Brock-iviaeGale, 14, Mal 523) ob2. Lt 
AmR 356. 
72. Wensky v. Canadian Dev. Co., 8 


B. C. 190, 21 CanLTOccNotes 601. 


73. Caldwell v. New Jersey Steam- 
boat Co., 47 N. Y. 282. 


580 [58 C.J.] 


[§ 1002] A. Definitions and Distinctions. J 
though demurrage has been said to be a mere name,‘® 
yet it has a known legal meaning,*® and, used in 
its strict sense, signifies the compensation provided 
for in the contract of affreightment, for the deten- 
tion of the vessel beyond the time agreed on for 
In a broad sense, every 
improper detention of a vessel may be considered 
a demurrage, and compensation in that name be 
It has been said that demurrage 
is only an extended freight or reward to the vessel 
in compensation of earnings she is improperly caused 
to lose,?® and can only be allowed where the loss 
is proved.8° Demurrage has reference solely to com- 


loading or unloading.** 


obtained for it.78 


74. Cross references: 

Admiralty jurisdiction over claim for 
see Admiralty § 78. 

Allowance of, by way of damages on 
collision at sea see Collision § 340. 

In case of transportation by land see 
Carriers §§ 733-745. 


75. Falkenburg v. Clark, 11 R. I. 
278. 

76. Gray v. Carr, L. R. 6 Q. B. 522. 

77. Ala.—Southern R. Co. v. Lewis, 


165 Ala. 451, 51 S 863. 


Conn.—Wordin v. Bemis, 32 Conn. 
268, 85 AmD 255. 


Ga.—Southern R. Co. v. 
133 Ga. 277, 65 SE 665. 


N. Y.—Fisher v. Abeel, 44 HowPr 
432. 

Va.—Brown v. Ralston, 4 Rand. (25 
Va.) 

“This delay, and the payment 
agreed upon, are called demurrage.” 
Cross y. Beard, 26 N. Y. 85, 89. 


[a] Other definitions: (1) ‘‘Allow- 
ance made to the master of a ship, 
by the freighters, for staying longer 
in a place than the time first ap- 
pointed for his departure.” Duff v. 
Lawrence, 3 Johns. Cas. (N. Y.) 162, 
168. (2) “A sum of money due by 
express contract for the detention of 
a vessel in loading or unloading, one 
or more days beyond the time al- 
lowed for that purpose in the char- 
ter party.” Southern R. Co. v. Lewis, 
165 Ala. 451, 455, 51 S 868; Wordin 
EF ee 82 Conn. 268, 273, 85 AmD 

55. 


Melton, 


78. The Apollon, 9 Wheat. (U. S.) 
362, 6 L. ed. 111; Little v. One Cargo 
of Lumber, 2 F. (2d) 608; Donnell v. 
Amoskeag Mfg. Co., 118 Fed. 10, 55 
CCA 178; Melloy v. Lehigh, ete., Coal 
Co., 37 Fed. 377; Hawgood v. One 
Thousand Three Hundred and Ten 
Tons of Coal, 21 Fed. 681; Donald- 
son v. McDowell, 7 F. Cas. No. 3,985, 
Holmes 290, 292 [cit The Zepherina, 2 
Hagg. Adm. 317, 166 Reprint 259]; 
Sprague v. West, 22 F. Cas. No. 13,255, 
Abb. Adm. 548, 554 [cit The Apollon, 
9 Wheat. (U. S:).362, 378, 6 Li. ed: 
111, and quot Falkenburg v. Clark, 
LIS Rel 278, 283); —Southern™ Re Co: 
v. Lewis, 165 Ala. 451, 51 S 863; Clyde 
v. Wood, 189 App. Div. 737, 179 NYS 
252; Lovitt v. Snowball, 32 N. B. 217, 
Pal, ssrexey IESiISHal ye (Cheri lg IR SNK a), 
B. 553, 560 (where Brett, J., said: 
“T feel certain that when the occasion 
arises it will be held upon a clause 
like this, containing a cesser of lia- 
bility of the charterer and a lien for 
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X. DEMURRAGE“* 
[By S. Boyp Daruina] 


Al- 


the contract.** 


demurrage, that ‘demurrage’ includes 
not only demurrage proper, but also 
that which is in the nature of demur- 
rage, viz. detention at the port of 
loading?) Gray “vy. Carr; DR. 63@. 
B. 522, 551 (distinguishing between 
“demurrage proper’ for an agreed 
time and ‘damages for detention,” 
and construing a particular charter 
party as providing for demurrage 
proper only, and not for both as 
claimed). 


“Demurrage is merely an allowance 
for compensation for the delay or de- 
tention of a vessel. It is often a mat- 
ter of contract, but not necessarily 
so. The very circumstance that in 
ordinary commercial voyages a par- 
ticular sum is deemed by the parties 
a fair compensation for delay is a 
reason why it is and should be adopt- 
ed as a measure of compensation in 
cases ex delicto.” The Apollon, 9 
Wheat.(¢U. S23) 362378. 6) Liseds aie 


[a] “Detention and demurrage 
mean the same thing.’ Bannister v. 
Breslauer, Lb. R. 2 €) B. 497, 501. 


79. U. S.—The J. BE. Owen, 54 Fed. 
185; Neilsen v. Jesup, 30 Fed. 138; 
Hawegood v. One Thousand Three Hun- 
dred and Ten Tons of Coal, 21 Fed. 
681; Two Hundred and Seventy-Five 
Tons of Mineral Phosphates, 9 Fed. 
209; The Caroline A. White, 5 F. Cas. 
No. 2,421, 5 Phila. 112; Donaldson -v. 
McDowell, 7 F. Cas. No. 3,985, Holmes 
290; Sprague v. West, 22 F. Cas. No. 
13,255, Abb. Adm. 548. 


Yes as vy. Barker, 64 Me. 339, 


Mass.—Brett v. Van Pragg, 
Mass. 132, 31 NE 761. 


Bae I.— Falkenburg v. Clark, 11 R. I. 


Eng.—Harris v. Jacobs, 15 Q. B. D. 
247; Lockhart v. Falk, L. R. 10 Exch. 
132; Jesson v. Solly, 4 Taunt. 52, 128 
Reprint 247. 


“Ene, “delay 9.5. ed, Was NOt asa 
breach of the charter entitling the 
owner of the vessel to discontinue 
further performance under the char- 
ter party, but an event within the 
legal contemplation, though it may 
not have been in the expressed con- 
templation of the parties, for addi- 
tional compensation as extended 
freight.” New York, ete, SS. Co. y. 
Lamborn, 8 F, (2d) 382 [mod 13 
(C46DN eisyils 


80. The Conqueror, 166 U. S. 110, 
17 SCt 510, 41 L. ed. 937; Packard v. 
Hines, 41 F. (2d) 557; The Effna, 28 
F. (2d) 282; The Colombia, 197 Fed. 
661 [aff sub nom. Rasmussen v. Home 
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pensation for the services of the vessel, and not to 
compensation paid by the vessel to the custodian 
to whom the goods are delivered pending their de- 
livery to consignee or owner.** 

[§ 1003] B. Liability—1. Necessity a1 
ciency of Contract—a. In General. Liability for de- 
murrage, using the word in its strictly technical 
sense,” exists only when expressly stipulated for im 


and Suffi- 


Using the term in its broader 


sense,** damages in the nature of demurrage are 
recoverable for a breach of the implied obligation 
to load or unload the cargo with reasonable des- 
patch,®® but only by the party to whom the duty is 


Industry Iron Works, 133 Fed. 990, 
TILT ICCA 666 )- 


81. California, etc., SS. Cc. v. 138,- 
000 Feet of Lumber, 23 F. (Zd) 95. 


82. See supra § 1002. 


83. U. S.—Morgan v. Garfield, etc., 
Coal Co., 113 Fed. 520; Empire Transp. 
Co. v. Philadelphia, etc., Jren Co., 77 
Wed. 919, 23 CCA’ 564,-25 LURAY 623; 
Sheppard v. Philadelphia Butchers’ 
Tee Co., 21) Cas. No. 125757,..8 Wkly 
INC <@P.a)) O65 m 


La.—Blake v. Morgan, 3 Mart. 375. 


N. Y.—Morse vy. Pesant, 3 Abb. Dec. 
321 [aff 20 N. Y. Super. 199]. 


Porto Rico.—Hansen vy. 998 Tons of 
Coal, 6 Porto Rico Fed. 394. 


Eng.—Nielson v. Wait, 16 Q. B. D. 
675— Harris: Vv. Jacobs,.151@. Be DD: 2475 
Lockhart v. Falk, L. R. 10 Exch. 132.- 


84. See supra § 1002. 


85. U. S.—Lehigh Valley Coal Co. 
v. Ionia Transp. Co., 174 Fed. 798, 98 
CCA 506; Tweedie Trading Co. v. 
Pitch Pine Lumber Co., 146 Fed. 612; 


Price v. Morse Ironworks, etc., Co., 
120 Fed. 445; Empire Transp. Co. v. 
Philadelphia, ete., Iron Co., 77 Fed. 


919, 23 CCA 564, 35 LRA 628; Randall 
v. Sprague, 74 Fed. 247, 21 CCA 334 
[rev 67 Fed. 604]; Melloy v. Lehigh, 
etc., Coal Co.7 3imhedwsdis: She vivess 
Bacon v. Erie, ete., Transp. Co., 3 Fed. 
344, 17 F. Cas. No. 9,898a, 5 CincLBul 
637; Fulton v. Blake, 9 F. Cas. No. 5,- 
153, 5 Biss. 371; One Hundred and 
Seventy-Five Tons of Coal, 18 F. Cas. 
No. 10,522, 9 Ben. 400; Sheppard v. 
Philadelphia Butchers’ Ice Co., 21 F. 
Cas. No. 12,757, 3 WKIyYNC (Pa.) 565; 
Sprague v. West, 22 F. Cas. No. 13,255, 
Abb. Adm. 548. 


Conn.—Wordin vy. Bemis, 38 Conn. 
268, 85 AmD 255. 


Me.—Hayden v. Whitmore, 74 Me. 
230; Hall v. Barker, 64 Me. 339. 


N. Y.—Van Etten v. Newton, 134 
N.Y. 148, 31 NE 334, 30 AmSR 630 
faft Lb Daly 538.16 EN YS) 53d.) TENS 
663, 8 NYS 4781]; Morse v. Pesant, 3 
Abb. Dec. 321 [aff 20 N. Y. Super. 
199]; Clendaniel v. Tuckerman, 17 


Barb. 184; Jameson v. Sweeney, 29 
Mise. 584, 61 NYS 498; Shaver vy. 
Gillespie, 19 NYS 237; Fisher v. 


Abeel, 44 HowPr 432. 


Eng.—Hick v. Raymond, [1893] A. 
C. 29; Ford v. Coatesworth, L. R. 4 
Odea UISCO Cepoe iby, ARR aby AY, “ie [atlZtih. 
Wright v. New Zealand Shipping Co., 
4 Ex. D. 165; Thompson vy. Inglis, 3 
Campb. 428, 170 Reprint 1434: Caw- 
thron v. Trickett, “15 C. B. N. S. 754, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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owed,°® and only against one who is party to the 
shipping contract, and who, under its terms, is re- 
sponsible to the shipowner for the delay.87 Where 
the shipping contract as executed omits the demur- 
rage clauses,°* or where it provides for recovery of 
demurrage for delay for a limited period, and the 
detention extends beyond the contract limit,’® re- 
covery of damages for wrongful detention, independ- 
ently of express contract, may be allowed.®® Neither 
demurrage under the contract,®! nor damages for de- 
tention,®? are recoverable where the terms of the 
contract expressly negative such liability; but it 
has been held that a charter party expressly exclud- 
ing demurrage and a telegraphic order from the char- 
terer to the consignee to unload promptly upon ar- 
rival constitute an implied agreement of the parties 
that reasonable diligence would be exerted for the 
discharge of the cargo entitling the shipowner to 
damages for any detention beyond a reasonable 
time.®# 


Execution and validity. When an express contract 
is relied on as defining a charterer’s liability for de- 
murrage or as exempting him from it, it is essential 
to its validity that it be executed,®* and with the 
mutual assent of the parties,?® based upon knowl- 
edge of its terms;°® and any modification thereof, 
to be binding, must be by mutual assent.°* The con- 
tract must be based upon a legally sufficient eonsid- 


109 ECL 754, 143 Reprint 981; Tillett 
v. Cwm Avon Works, 2 T. L. R. 675. 


Ont.—Canadian Locomotive Co. v. 
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ber from Florida to New York, and 
providing that on the trip south the 
ship would carry such freight as the 
charterer wished to load free, 
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eration;°* and if made through agents, it must be 
shown that they were duly authorized, or that the 
contract has been ratified expressly or by implica- 
tion by the party whom it is sought to hold bound.?® 


Construction and effect in general.1. The general 
rule, that effect will be given to the intent of the par- 
ties as expressed in the words they have used in 
their contract,? applies to shipping contracts in de- 
termining whether demurrage has been provided for 
therein, and, if so, under what conditions or restric- 
tions recovery may be had.* Even where the con- 
tract provides for demurrage, such provisions will 
not be extended by construction beyond the clear 
purport of their language,* provisions for reductions 
in freight in certain contingencies not applying to de- 
murrage,” provisions for demurrage under express 
contract not applying necessarily to an implied con- 
tract arising after termination of the express con- 
tract by circumstances which rendered its perform- 
ance impossible,® provisions exempting the charter- 
er from liability for delay not due to his fault not 
relieving him from liability for detention caused by 
failure to perform his covenants,’ and provisions 
exempting from liability for delay or failure to load 
not covering delay or failure due to the party’s will- 
ful neglect or fault;* but following the general rule 
of construction,® words will be given their ordinary 
meaning'® unless it appears from the context that 


790; The Maggie Moore, 8 Fed. 620, 
5 Hughes 287; Cargo of Salt, 5 F. Cas. 
No. 2,406, 4 Blatchf. 224; Fisher v. 


nega- | Abeel, 66 Barb. (N. Y.) 381, 44 HowPr 


So eae 16 Ont. A. 322 [rev 14 Ont. tives any implied obligation to pay 439. 
; amages for detention in New Yor 7 A ‘ 

86. See case infra this note. before departure for Florida to eas ese, PROMO Re ee one 

{a] Owner of lighters employed cue lumber. Pearson v. Grice, 8 ae knowledge of what had been done by 


by a shipper in loading cargo on a 


steamship has no right of action for 93. 


Philippine Trading Co. 


the master, and has proceeded in rec- 


v. U.| ognition of it, will not be allowed to 


demurrage directly against the steam- 
ship, the steamship’s duty being to 
the shipper, who in turf is liable to 
the owner of the lighters. The Corfe 
Castle, 221 Fed. 98. 


87. Ben Franklin Transp. Co. v. 
Federal Sugar Refining Co., 242 Fed. 
43, 154 CCA 635. 


88. Van Etten v. Newton, 134 N. 
Y. 143, 31 NE 334, 30 AmSR 630; Cross 
wabeara, 26 N.Y. 85. 


[a] Erasure, before execution, 
from a printed form of a charter par- 
ty, of the clauses relating to demur- 
rage, or failure to fill blanks in the 
printed form, leaves the rights of the 
parties with respect to demurrage for 
damages for detention to be deter- 
mined by the general rule as to rea- 
sonable despatch. Donnell v. Amos- 
keag Mfg. Co., 118 Fed. 10, 55 CCA 178. 


89. Morse v. Pesant, 3 Abb. Dec. 
321, 2 Keyes 16, 30 HowPr 591 note 
[aff 20 N, Y. Super. 199]; Benson_v. 
Hippius, 4 Bing. 455, 459, 13 ECL 586, 
130 Reprint 843, 3 C. & P. 186, 14 ECL 
518, 172 Reprint 380. 


90. See cases supra notes 88, 89. 
91. See case infra this note. 


[a] “Per diem compensation for 
every day employed” on a ‘voyage or 
voyages” for which a ship was char- 
tered does not authorize a demurrage 
charge for days between voyages 
when the vessel was not employed. 
Mitchell v. U. S., 96 U. S. 162, 24 L. 
ed. 702. 

92. See case infra this note. 


: [a] “To take out charterer’s freight 
free.’”—A charter party, engaging a 
vessel then in New York, to take lum- 


Si 47 Cts Clas28. 
94. The Effna, 28 F. (2d) 282. 


95. Rackett v. Stickney, 27 Fed. 
878, 23 Blatchf. 566. 


96. See case infra this note. 


[a] Statement on back of bill of 
lading.—A statement placed on the 
back of a bill of lading by a shipper 
to the effect that all detention was 
for the vessel’s account was held not 
binding on the shipowners, although 
the master had signed the bill of lad- 
ing because it was not proved that his 
attention had been called to the pro- 
vision on its back. Rackett v. Stick- 
ney, 27 Fed. 878, 23 Blatchf. 566. 


97. Burns v. Burns, 131 Fed. 238, 
65 COA 224 [aff 125 Fed. 432]. 


{a] A change made in the demur- 
rage rate of the contract by the ship- 
per without the authority or knowl- 
edge of the charterer is not binding 
on the latter as consignee of the car- 
go. Burns v. Burns, 131 Fed. 238, 65 
CCA 224 [aff 125 Fed. 432]. 


98. Clyde v. Wood, 189 App. Div. 
TEE EN ASE EY 


[a] Consideration held sufficient. 
—Where an owner of vessels had 
agreed to transport certain goods for 
defendant under written contract, 
which defendant had violated by fail- 
ing to load the vessel with reason- 
able promptness, a subsequent parol 
agreement to pay demurrage is sup- 
ported by a consideration based on 
plaintiff's right to terminate the 
agreement because of defendant’s vio- 
lation thereof. Clyde v. Wood, 189 
App. Div. 737, 179 NYS 252. 


99. The Hamilton J. Mills, 22 Fed. 


object to the authority of the master 
to execute the bill of lading under 
which the cargo was carried. Brown 
v. Certain Tons of Coal, 34 Fed. 913. 


1. Cesser clause see infra § 1006. 


Effect of exceptions in loading 
clause before and after demurrage 
commences to run see infra § 1036. 


2. See Contracts §§ 482-485. 
3. See cases infra this section. 


4 Durchmann y. Dunn, 106 Fed. 
46 CCA 62; The James Baird, 90 
Fed. 669. 


5. See case infra this note. 


[a] Deductions based on measure- 
ments.—A special provision of a char- 
ter party that the freight on the 
dressed lumber shipped should be 
subject to a deduction of one fifth 
cannot extend to the construction of 
maritime rules relating to demurrage, 
so as to entitle the consignee to a 
deduction in measurement for dressed 
lumber in computing the demurrage 
due, except on clear evidence that it 
was so intended. Bowen y. Sizer, 93 
Fed. 227. 


6. The Spartan, 25 Fed. 44. 


7. Sixteen Hundred Tons _ of 
Nitrate of Soda v. McLeod, 61 Fed. 
849, 10 CCA 115; Thacher v. Boston 
Gaslight Co., 23 F. Cas. No. 13,850, 2 
Lowell 361. 


8. Melloy v. Lehigh, etc., Coal Co., 
37 Fed. 377. 


9. See Contracts § 489. 
10. See cases infra this note. 


{a] Agreement to deliver at wharf 
named negatives any possibility of 
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a word has been used by the parties in a peculiar 
sense.t? Following another rule of construction** 
inconsistent and conflicting clauses in a shipping con- 
tract must be construed so as to give effect to the 
intention of the parties as collected from the whole 
instrument.t® <A bill of lading supersedes and takes 
precedence over a prior parol agreement as to the 
rate of discharge, on the principle that preliminary 
negotiations are merged in a written contract,** but 
a bill of lading is itself subject to the charter party 
where the provisions of both are in conflict;'® nor 
will provisions in a bill of lading purporting to give 
the shipowner a lien on the cargo, which exists by the 
maritime law without express contract therefor,'® 
operate to terminate the charterer’s lability under 
the charter party for demurrage.'* <A bill of lading 
providing for loading demurrage, issued after the 
vessel is loaded, relates back and governs the liabil- 
ity of the shipper for the delay caused by him in 
loading, in the absence of other provisions to the con- 
Rimariyeus 

[§ 1004] b. As to Charterer—(1) In General. 
The shipper or charterer is primarily liable for de- 
murrage, regardless of the existence or nonexistence 
of an express contract,'® unless the delay is due to 
default in performance of a duty which under the 
agreement rests upon the ship,?° or upon a third 
person,”’ or to risk of loss from detention in dis- 
charging cargo,?* or to marine risks which the ship- 
owner assumed;?° but where the delay is with re- 
spect to matters for which responsibility is placed 


demurrage accruing before the vessel 
arrived there unless she was wrong- 
fully prevented from getting her 
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tablished, reasons are immaterial, un- 
less included in statutory exceptions 
exempting from liability. 


upon or assumed by the charterer, the liability is 
his.24 The liability of the charterer for delay caused 
by aet of the shipmaster is established by proof that 
the master was acting therein as agent for the char- 
terer,2> while no such liability exists if the master 
was acting as agent of the consignee.”° A charter- 
er’s liability cannot be based upon a mere expression 
of opinion in a letter written by him,** nor upon a 
charter party which was canceled before the delay 
arose.28 Where the charterer subcharters the vessel 
to other parties, the latter become charterers within 
the meaning of the rule imposing lability for demur- 
rage on charterers,?® and while they may not be 
bound by the stipulation in the original charter as 
to the rate of demurrage,®° they are liable for dam- 
ages for detention of the vessel due to their fault.** 
A charterer is not relieved of liability by the circum- 
stance that the consignee is the owner of the goods, 
and, as such, takes part in the negotiations with the 
shipper as to the rate of freight,?* or by the fact 
that the chartered vessel for delay of which demur- 
rage is claimed was owned by the charterer and loan- 
ed by him for a money consideration to the plaintiff 
to use with his own vessels.** 


[§ 1005] (2) Termination of Liability**—(a) In 
General. Where the contract between charterer or 
shipper and the shipowner places the primary lia- 
bility for demurrage upon the charterer, that labil- 
ity is not terminated when the goods are delivered on 
ship and the shipowner’s lien attaches,*° nor does it 
terminate even when the goods are delivered to the 


unjustifiable delay in securing the 
clearance. Mobile, ete., Nav. Co. v. 


The Ni-| Sugar Products Co., 256 Fed. 392 [mod 


berth. Tweedie Trading Co. v. Barry, 
eee 721, 124 CCA 15 [rev 194 Fed. 
86]. 


[b] “Day by day.”—-A provision 
of a charter party that the charterer 
shall pay demurrage ‘“‘day by day” for 
detention of the vessel through his 
default does not require the owner to 
demand demurrage at the end of each 
day, but means one day after another 
or running days. Washington Mar. 
oe v. Ranier Mill, ete., Co., 198 Fed. 
142, 


[ec] Damages of sea mutually ex- 
cepted.—Under a charter party for 
as many successive voyages as conuid 
be made until a steamer was substi- 
tuted, containing demurrage _ provi- 
‘sions, and with dangers of the sea 
mutually excepted, where the vessel, 
having made as many trips as possi- 
ble up to that time, was wrecked be- 
fore the substitution of the other 


steamer, her owner was entitled to 
demurrage previously accrued on 
contemplated voyages. Coastwise 


Transp. Co. v. New England Coal, etc., 
Co., 224 Mass, 344, 112 NE 6388. 


{d] Agreement to pay for failure 
to redeliver yacht at end of time 
charter.—Under a time charter of a 
yacht, a provision that in case of 
failure to redeliver at the expiration 
ef the charter period the charterer 
should pay demurrage is valid and en- 
forceable. Hahlo v. Benedict, 216 
Fed. 303, 132 CCA 447. 


11. See cases infra this note. 


[a] “Default,” as used in charter 
party contracts does not convey the 
idea of “fault,’’ but of mere failure 
to perform, without regard to how it 
came about. Where default is es- 


vose, 291 Fed. 412 [aff sub nom. Mul- 
ler v. Plisson Steam Nav. Co., 298 Fed. 
1022, and certiorari den 266 U. S. 
606, 45 SCt 92, 69° L. ed. 464]; The 
Hans Maersk, 266 Fed. 806; The Olaf, 
248 Fed. 807; Southern Transp. Co. v. 
Unkel, 236 Fed. 779. 


12. See Contracts § 497. 
13. Hires Co. v. Porto Rico Inter- 
national Corp., 285 Fed. 645; The 


Iona, 80 Fed. 933, 26 CCA 261. 


14. Brown v. Certain Tons of Coal, 
34 Fed. 913. 


15. Bell v. Stewart, 31 F. (2d) 44. 
16. See infra § 1044. 
17. See infra § 1005. 
18. Tweedie Trading Co. v. Craig, 


159 App. Div. 192, 144 NYS 64. 


19, Hall v. Barker, 64 Me. 339; 
Robbins v. Codman, 4 BE. D. Smith (N. 
Y.) 315; Jameson v. Sweeney, 29 
Misc. 584, 61 NYS 498. 


20. West Hartlepool Steam Nav. 
Co. v. Virginia-Carolina Chemical Co., 
ee Fed. 836, 90 CCA 288 [aff 151 Fed. 

86]. 


21. The Schmidt, 27 Fed. 671. 


22. Baltimore SS. Co. v. Koppel 
Industrial Car, ete., Co., 299 Fed. 158 
{aff 287 Fed. 203]. 


23. New Orleans-Belize 
Mail, etc., SS. Co. v. U.S., 239 
202, 36 SCt 76, 60 L. ed. 227. 


24. The Marpesia, 292 Fed. 957. 


[a] Securing clearance.—Where the 
clearance papers were taken out by 
the shipper and brought to the master 
by them, the shipper is liable for any 


Royal 
We Sh 


on another point 268 Fed. 815]. 


[b] Discharging cargo.—A char- 
terer, which assumed the work of dis- 
charging the cargo without question, 
cannot defend against a suit for de- 
murrage on the ground that the duty 
of discharge was not imposed on it by 
ue charter party. The Olaf, 248 Fed. 


bo Hammett v. Chase, 158 Fed. 
26. Seagar v. New York, etc., Mail 


SS. Co., 55) Bed. 324 [aff 55 Med. 880, 
5 CCA 290]; Robertson v. Bethune, 3 
Johns, (N. Y.) 342. 


27. Eleven Hundred Tons of Coal, 
12 Fed. 185. 


28. Morgan v. Garfield, etc., Coal 
Co., 113 Fed. 520. 


29. Keyser v. Jurvelius, 122 Hed. 
218, 58 CCA 664. 


30. See infra § 1035. 


31. Keyser v. Jurvelius, 
218, 58 CCA 664. 


22. Van Etten v. Newton, 134 N. Y, 
143, 31 NE 334, 30 AmSR 630. 


33. Johnson Lighterage Co. vy. U. 
Sen BYTE Ouse CONE, ARS). 


34. 


122 Fed. 


Construction and operation of 


[$§ 1003-1005 


‘ 


demurrage clauses in general see in- 


fra § 1008. 


Operation of cesser clause on ship’s 
responsibility at unloading port see 
infra § 1008. 


35. U. S. v. U.'S. Steel Products 
Co., 27 F. (2a) 547; Davis v. Smoke- 
less Fuel Co., 196 Fed. 753, 116 CCA 
381 [Laff 182 Fed. 1004]. 


Gien see infra § 1044. 


For later cases, developments and changes in the law see Annotations, same title and section num ber, 


aa 


/ 


eis 


§§ 1005+1006] 


consignee and accepted by him,?® unless, and then 
only to the extent that, the charter party may pro- 
vide for its termination.37 


[§ 1006] (b) Cesser Clause. The charter party 
may contain a stipulation known as a “cesser 
clause’”** providing that the charterer’s liability un- 
der the charter party shall cease as soon as the cargo 
shall have been shipped;*® and, as a recital of the 
consideration for this exemption from liability, the 
cesser clause ordinarily contains an additional clause 
conferring a lien in favor of the ship or shipowner 
for demurrage,*® thus conferring a lien that does 
not exist at common law.‘ 


Extent of this exemption is controlled by the 
terms of the cesser clause,t? and the proper con- 
struction thereof.t? The effect of the cesser clause 
usually is to exempt the charterer from all liability 
that otherwise would arise after loading of the car- 
go.4* Where the clause provided that the charterer’s 
responsibility shall cease when the vessel is loaded 
and a bill of lading, giving the shipowner a lien on 
the cargo, is signed, it was held that such clause 
should be construed, if possible, as inapplicable to a 


liability for demurrage charges which are not se- 


cured by the lien;*®> but where liens for demurrage 


ee SG sO Se wv. 
Gol) 2%-—h. (ed) 547. it as 
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U. S. Steel Products f party, is that the Court will construe 
inapplicable to the particular 
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/ 


charges commensurate with the rights surrendered 
by the cesser clause, are given to the shipowner, the 
charterer’s liability for such charges ceases,*® al- 
though it has been held that the charterer’s liability 
for loading demurrage may continue notwithstand- 
ing the charter party gave a lien therefor.47 If the 
meaning of the charter in connection with the eesser 
clause is not clear, the court construes it as not re- 
heving the charterer from his stipulated liability for 
breaches incurred in loading;** but, where the eon- 
tract expressly provides for demurrage at the load- 
ing port, and the shipowner’s lien covers such charg- 
es, the words “liability to cease” on loading and 
signing bill of lading should be construed to exempt 
the charterer from all liability, for prior delay in 
loading as well as delay subsequently oceurring.t® 
Also the charterer has been held exempt from lia- 
bility for delay in loading under a cesser clause 
which in express terms conditions the charterer’s 
exemption on the sufficiency of the shipowner’s lien 
to meet the charges, and the sufficiency of the se- 
curity is shown;°° but the charterer’s lability for 
delay in loading continues notwithstanding a cesser 
clause, where other clauses in the contract expressly 
provide for a division of liability between the char- 
terer for delay at port of loading and the consignee 


_fa] RBule may be applied, in such 
circumstances, in the ease of: (1) 


37. See cases infra § 1006. 
38. See cases infra this section. 


33. 26. Halsbury. I. . Eng. :p 133. 
See Schmidt v. Keyser, 88 Fed. 799, 32 
CCA 121 (where the clause read: 
“The charterer’s responsibility under 
this charter shall cease as soon as the 
cargo is shipped and the bills of lad- 
ing signed, provided all the conditions 
called for in this charter have been 
fulfilled or provided for by bills of 
lading’). See also cases infra this 
section. 


40. Clink v. Radford, [1891] 1 Q. B. 
625. See The Maggie Moore, 8 Fed. 
620, 5 Hughes 287 (where the clause 
read: “The charterer’s liability to 
cease as soon as the cargo is shipped, 
but the vessel to have a lien on the 
eargo for all freight, dead freight, and 
demurrage’). See also cases infra 
this section. 


41. Elvers v. Grace, 244 Fed. 705, 
157 CCA 153; Birley v. Gladstone, 3 


M. & S. 205, 105 Reprint 587. 
42. See cases infra this section. 


43. Kish v. Cory, L. R..10 Q. B. 553 
(the function of the court in these 
eases is one of construction). See 
also cases infra this section. 


44; French. -v.) Gerber,.1 C. BP. D. 
Toate 2) Cvs. (Dr 247) 4 -Oglesby-y.. 
Yelesias, E. B. & HE. 930, 96 ECL 930, 
120 Reprint 756; and cases passim 
this section. 


45. Crossman v. Burrill, 179 U.S. 
100, Big SCt. 38,45 i. ed. 106 [rev 91 
Fed. 543, 33 CCA 663]; Compania 
Anonima Maritima Union v. Strachan 
Shipping Co., 261 Fed. 57, 171 CCA 
Jenneson v. Secretary of State, 


653; 
[1916] 2 K. B. 702; Dunlop v. Bal- 
four, [1892] 1 Q. B. 507; Clink v. 


Radford, [1891] 1 Q. B. 625; Gullich- 
sen v. Stewart, 13 Q. B. D. 317; Bar- 
wick v. Burnyeat, 3 Aspin. 376; 
Gardiner v. Macfarlane, 16 Sc. Sess. 
Cas. 658: 

Lord Esher, M. R., said: “In my 
opinion the main rule to be derived 
from the cases as to the interpreta- 
tion of the cesser clause in a charter- 


‘breach complained of, if by constru- 
ing it otherwise the shipowner would 
be left unprotected in respect of that 
particular breach, unless the cesser 
clause is expressed in terms that pro- 
hibit such a_ conclusion. In other 
words, it cannot be assumed that the 
shipowner without any mercantile 
reason would give up by the cesser 
clause rights which he had stipulated 
for in another part of the contract.” 
Bowen, L. J., said: ‘““‘We have to con- 
strue a cesser clause which provides 
that on the cargo being loaded the 
charterers’ liability is to cease. 
There is no doubt that the parties 
may, if they choose, so frame the 
clause as to emancipate the charterer 
from any specified liability without 
providing for any terms of compensa- 
tion to the shipowner; but such a 
contract would not be one we should 
expect to see in a commercial trans- 
action. The cesser clauses as they 
generally come before the Courts are 
elauses which couple or link the pro- 
visions for the cesser of the charter- 
er’s liability with a corresponding 
ereation of a lien. There is a princi- 
ple of reason which is obvious to com- 
mercial minds, and which should be 
borne in mind in considering a cesser 
clause so framed, namely, that rea- 
sonable persons would regard the lien 
given as'an equivalent for the release 
of responsibility which the cesser 
clause in its earlier part creates, and 
one would expect to find the lien com- 
mensurate with the release of liabil- 
ity. That is a sound principle of com- 
mercial reasoning, which has been 
sanctioned by the Courts in the cases 
cited to us, and which has been recog- 
nized in the chain of important and 
valuable judgments of the present 
Master of the Rolls. That being the 
principle of construction. to apply, 
one would not expect to find a ship- 
owner placing his ship and himself 
at the merey of a charterer without 
some equivalent, or contracting on a 
given event to release the charterer 
from all liability unless there were 
some other mode of protecting him- 
self against the act of the charterer.” 


Clink v. Radford, [1891] 1 Q. B. 625, 
627, 629. 


Damages for detention at point of 
loading incurred before the vessel is 
loaded (Lloyd Royal Belge v. Ameri- 
can Coal Exporting. Co., 23 F. (2d) 
846; Ropner v. Emmons Coal Min. 
Corp, Liak. (2d) Bebe vehemMarvesiar 
292 Fed. 957; Clink v. Radford, [1891] 
1 Q. B. 625; Forsyth v. Sutherland, 31 
N. S. 391), (2) demurrage charges 
provided for in the charter party, but 
omitted -from the bill of lading 
(Crossman Vv. Burrill, 179 Ua S2L00, 
L08;6-215 SCt) 385.451 ed. 106, fh ania 
charter-party which contains a clause 
for cesser of the liability of the char- 
terers, coupled with a clause creating 
a lien in favor of the shipowner, the 
cesser clause is to be construed, if 
possible, as inapplicable to a liabil- 
ity with which the lien is not com- 
mensurate’’]), (3) or demurrage 
charges incurred at point of unload- 
ing where the charter party requires 
the ship to deliver her eargo to the 
purchaser in such a way that the 
shipowner’s lien thereon is lost (De- 
war v. Mowinckel, 179 Fed. 355, 102 
C@A539))- 


46. Yone Suzuki v. Central Argen- 
tine R., 19 F. (2d) 645. 


[a] As, for example, damages for 
detention incurred after the signing 
of the bill of lading. Yone Suzuki v. 
Central Argentine R., 19 F. (2d) 645; 
The Seguranca, 250 Fed. 19, 162 CCA 
191; Schmidt v. Keyser, 88 Fed. 799, 
32 CCA 121; The Maggie Moore, 8 
Fed. 620, 5 Hughes 287; Lister v. Van 
Haansbergen, 1 Q. B. D. 269; Christof- 
ferson Wa Hansen) LR. 76@. Be 509; 
French v. Gerber, 2 C. P. D. 247; Lock- 
hart v. Falk, L. R. 10 Exch. 132; Ogles- 
by v. Yglesias, E. B. & E. 930, 96 ECL: 
930, 120 Reprint 756. 


47. Wmmons Coal Min. Corp. v. 
Ropner, 31 F. (2d) 948 [aff 17 F. (2d) 
386, 31 F. (2d) 948, and certiorari den 
980 U. S. 577 mem, 50 SCt 31 mem, 74 
L. ed. 628 mem]. 

48. Elvers v. Grace, 244 Fed. 705, 
157 CCA 153 [rev 231 Fed. 361]. 


49. Kish v. Cory, L. R. 10 Q. B. 553. 
50. Bannister v. Breslauer, L. R. 
PH (Op NER TNE 
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at port of discharge,®! or where the cesser clause is 
printed and the parties have inserted in writing a 
provision inconsistent therewith to the effect that 
the charterer will have the cargo discharged within 
a fixed period.°2 A cesser clause terminating the 
charterer’s liability does not release the ship from 
responsibility, which she had assumed, to unload ae- 
cording to the custom of the port.°? 


Effect of identity of parties. The fact that the 
charterer and consignee are the same person does 
not affect the operation of the rule exempting the 
charterer from all personal liability under the cesser 
clause when a lien on the cargo is substituted there- 
Honea 

[§ 1007] c. As to Consignee or Assignee of 
Bill of Lading—(1) In General. Acceptance by 
the consignee of a cargo delivered under a_ bill 
of lading containing stipulations as to demur- 
rage imposes on him a hability for any demur- 
rage accruing under those stipulations,®® even 
though the cargo was to be delivered free of all 
charges, and the consignee was not bound to ae- 
cept it until they were paid;°® but the con- 
signee, by his acceptance of the cargo under the 
terms of the charter party, does not thereby assume 


51. Hires Co. v. Porto Rico Inter- 
national Corp., 285 Fed. 645. 782 


52. Compania Anonima Maritima 61. 
Union vy. Strachan Shipping Co., 261 62. 
Bed. 57, 171 CCA 653, ; 

53. The Iona, 80 Fed. 933, 26 CCA|F. (2d) 645]. 


261. 63 

54. Sanguinetti v. Pacific Steam | 32 Conn. 91. 
Nav. Co., 2 Q. B. D. 238 (in such case, 64 
if the shipowner surrenders his lien 
by delivering the cargo to the con- 65. 
signee without making a fresh bar- 


Gage sv. 
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GOS MAllentcy: = Coltant a elmn@ abs os 
See supra § 1006. 


Yone Suzuki v. Central Argen- 
@d@) 795 TPmod 19 


tine Ra Co: 2038: 
Miner vy. Norwich, ete., R. Co. 
See supra §§ 1003, 1004. 


(Mass.) 410, 90 AmD 155; 


[§§ 1006-1007 


liability for demurrage incurred before the signing 
of the bill of lading, in the absence of stipulation im- 
posing such liability,°? nor does acceptance under a 
bill of lading in the absence of knowledge, actual or 
constructive, of the charter party impose liability 
for demurrage at the charter party rate on the con- 
signee.°’ Liability for demurrage under the stipu- 
lations is also imposed upon an assignee or indorsee 
of the bill,®® or wpon a person in possession of a bill 
of lading as security when he presents the bill and 
demands delivery,®® the charterer’s exemption from 
liability under the cesser clause®! not even inuring 
to the assignee’s benefit;®? but such lability for 
demurrage is not imposed upon a common e¢arrier to 
whom the goods are delivered by the ship for for- 
warding to the consignee.®? The rule imposing lia- 
bility, in the absence of express contract, applicable 
to the freighter or shipper,®* does not apply to the 
consignee or his assignee before acceptance of the 
cargo,®® and not afterward, except where the delay 
is clearly due to his fault,®® or to risks which ‘he has 
assumed;*? but there is no doubt of the applicabil- 
ity of the rule imposing lability in the absence of 
contract to the consignee or person accepting the 


goods, when he is the owner thereof,®* unless he 


ly held that an implied promise by 
the consignee or assignee to be bound 
by the terms of a bill of lading might 
be inferred from acceptance of goods 
under it (Evans v. Forster, 1 B. & Ad. 
118, 20 ECL 420, 109 Reprint 731; 
Wegener v. .Smith, 15 C.. B. 2855 80 
ICL 285, 139 Reprint 432; Smith v. 
Sieveking, 5 EH. & B. 589, 85 ECL 589, 
119 Reprint 600; Leer vy. Yates, 3 


fount 387, 128 Reprint 154; The 
: P Voodbine, 1 L. T. O. S. 200), (2) but 
Morse, eee it is now provided by statute (Bills of 

© |Lading Act of 1855, 18 & 19 Vict. e 


gain with the charterer, the personal 
liability of the latter does not re- 
vive). 

55. U. S.—uvU. S. v. American Su- 
gar Refining Co., 28 F. (2d) 140; 
Yone Suzuki v. Central Argentine R. 
Gon 2% Bh. (2d): 795) [mod 19. Rs (2a) 
U. S. v. Asheraft-Wilkinson Co., 
(2d) 977; Yone Suzuki v. Cen- 
tral Argentine R. Co., 275 Fed. 54; 
The Hans Maersk, 266 Fed. 806; Davis 
v. Garfield, etc., Coal Co., 251 Fed. 
743; Sutton v. Housatonic R. Co., 45 
Fed. 507; Gates v. Ryan, 37 Fed. 154; 
Sheppard v. Philadelphia Butchers’ 
tee Co., 21. KF. Cas. Noy 12,757, 3 Wkly 
NG (Pa.) 565; Maclay v. U.S‘, 43 Ct. 
GIES 0: 

Md.—Jones v. Freeman, 29 Md. 273. 


N. Y.—Morse v. Pesant, 3 Abb. Dec. 
321 [aff 20 N. Y. Super. 199]; Gabler 
v. McChesney, 60 App. Div. 583, 70 
NYS 191. 

R. I.—Falkenburg y. Clark, 11 R. 
Arie 

Eng.—The Arne, [1904] P 154; Fow- 
lem vee kKnoop, 4% Gi J Qa 247/35 at 
4 Q) B.D. 299; Scotson ‘v. Pegg, 6 H. 
& N. 295, 158 Reprint 121; Jesson v. 
Solly, 4 Taunt. 52, 128 Reprint 247. 

56. U. S. v. Ashcraft-Wilkinson 
(Croyypodtss IDE MeO CURE 

57. Smith v. Sieveking, 5 E. & B. 
589, 85 ECL 589, 119 Reprint 600, 

58. See infra § 1035. 


59. Gronn v. Woodruff, 19 Fed. 143; 
Palmer y. Zarifi, 3 Aspin. 540; Stindt 
v. Roberts, 5 D. & L. 460; Dobbin v. 
Thornton, 6 Esp. 16, 170 Reprint 816. 


v. Brooklyn Lumber Co., 10 App. Div. 
404, 41 NYS 801; Falkenburg v. Clark, 
11 R. I. 278; Barker v. Torrence, 30 
Une? Q=B Ontjes3s tatteol We C.1@s 
ae oat. 


[a] Duty payments to secure dis- 
charge at imbonded wharf.—Where a 
carrier contracted to land the cargo 
in a foreign port before the consignee 
was required to accept it, and it could 
have been discharged on the custom 
house wharf or a bonded wharf with- 
out payment of duty, the consignee 
could not be required to pay the duty 
in advance of discharge to enable the 
ship to discharge at an unbonded 
wharf, and is not liable for delay be- 
fore discharge could be made at a 
bonded wharf. Baltimore SS. Co. v. 
Koppel Industrial Car, ete., Co., 299 
Fed. 158 [aff 287 Fed. 203]. 


66. Ottawa Transit Co. v. 261,000 
Bushels of Wheat, 260 Fed. 493; Ri- 
ley v. A Cargo of Iron Pipes, 40 Fed. 
605; The Pietro G., 39 Fed. 366; The 
Z. L. Adams, 26 Fed. 655; Fish v. One 
Hundred and Fifty Tons of Brown 
Stone, 20 Fed. 201; Coombs v. Nolan, 
6 F. Cas. No. 3,189, 7 Ben. 301; The 


Glover, 10 F. Cas. No. 5,488, Brown 
Adm. 166; Sprague v. West, 22 F. 
Cas. No. 913,255)" Abby Adm, | 548: 
Gage v. Morse, 12 Allen (Mass.) 
410 90 AmD L555 Dayton Vv. 


Parke, 142 N. Y. 391, 37 NE 642; Van 
Etten v. Newton, 134 N. Y. 143, 31 
NE 334, 30 AmSR 630; Cross v. Beard, 
26 N. Y. 85; Fowler v. Knoop, 47 L. J. 
Q. B. 473 [aff 4 Q. B. D. 299]; Zillah 
polpnine. Col v: Midland RCo: 1oNa 


[a] In England (1) it was former- 


111, § 1) that every consignee or as- 
signee of the bill of lading shall be 
subject to the same liability in re- 
spect to the cargo as if the contract 
in the bill of lading had been made 
with him (Donaldson v. McDowell, 7 
F. Cas. No. 3,985, Holmes 290 [aff 
12 F. Cas. No. 6,987, 2. Lowell 93a 
Steamship County of Lancaster v. 
Sharp, 24 Q. B. D. 158; Allen v. Colt- 
art, 11 Q. B. D. 782; Fowler v. Knoop, 
4% Lie Jy Q. Be 473 fatt 4 Ov Bs D227 S9ip: 


67. See case infra this note. 


[a] Delay in securing order for 
landing.—The consignee of a partic- 
ular parcel of goods by a general ship 
is liable to the owner for not taking 
them from the ship in a reasonable 
time, although the delay arose from 
the necessity for an order from the 
treasury to land these goods, which 
the consignee used the utmost dili- 
gence to obtain. Hill v. Idle, 4 Campb. 
327, 328, 171 Reprint 104 (Lord Ellen- 
borough said: “If you ship goods 
which require a special order for their 
landing, you must relieve the ship- 
owner from the difficulty you occa- 
sion; and after a reasonable time for 
the discharge of goods requiring no 
such order, the delay is yours till the 
order is obtained’’). 


68. The Mary Riley v. Three Thou- 
sand Railroad Ties, 38 Fed. 254; Craw- 
ford v. Mellor, 1 Fed. 638; Donaldson 
v. McDowell, 7 EF. ‘Cas. No. 3,985, 
Holmes 290 [aff 12 F. Cas. No. 6,987, 2 
Lowell 93]; Sheppard vy. Philadelphia 
Butchers’ Ice Co., 21 FB. Cas. No. 12 
757, 3 WklyNC (Pa.) 565; Scholl v. 
Albany, etc., Iron, etc., Co., 101 N. Y. 
602, 5 NE 782; Morse v. Pesant, 3 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is not at fault for the delay,®® or has transferred his 
title to the goods to someone else, and given notice 
of the transfer to the master of the ship.7° The con- 
signee under the terms of his contract with the char- 
terer may be lable to the charterer for such sums 
as the latter was compelled to pay for demurrage 
for delay caused by the consignee,*! and where he 
contracts to pay the charterer demurrage at a rate 
in excess of the rate imposed on the charterer by the 
charter party, he must pay the charterer at the high- 
er rate stipulated in his own contract.7? In some 
instances the consignee has been made liable to the 
shipowner by estoppel;*® but it has been held that 
hability for demurrage is not imposed on the con- 
signee by acceptance of a part of the cargo, per 
se,’* or by agreeing to advance funds to his vendor 
to cover cost of material, freight, and haulage, where 
the charter party was signed by the vendor alone;*® 
and a person who buys cargo on board ship after her 
arrival, taking no transfer of the bill of lading or 
charter party, and having no knowledge of either, is 
bound only to the use of reasonable diligence in dis- 
charging in conformity with the custom of the port.7° 
Where by acceptance of the cargo or otherwise the 
consignee’s liability has attached, he cannot relieve 
himself therefrom by subcontracts to others who do 
not act directly under the bill of lading,’* or by 
claiming that the cargo was ordered for an undis- 
closed principal,** or that other cargo was shipped 
by the same vessel to other consignees.7® 


{§ 1008] (2) Incorporation of Terms of Charter 
Party in Bill of Lading. Provisions in the charter 
party relating to demurrage are binding on the con- 
signee or on the assignee or indorsee of the bill of 


Abb. Dec. 321, 2 Keyes 16, 30 HowPr 
SOimeNOtew [athe 20) INe ee Supers 991; l 
Barker v. Torrance, 30 U._C. Q. B.| 43 Ct. Cl. 90; 
, COnt.) 43 [aff 31 U. C. Q. B. 561]. INS eX caRo OU, 


69. “ross v. Beard, 26 N. Y. 85. ese 3 Q. 
70. The Elida, 31 Fed. 420. 


71. Brooks v. Hilton-Dodge Lum- 
DermGo:, 229 med 708.) [445 CCAN 118 
[mod 221 Fed. 265]. 


72. See infra § 1035. 


print 432; 


669; 
85 BCL 755, 
Reprint 662; 
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CLS cer Conn aus ben Cas. INOw 2 Conse |) aude ae 
WklyNC (Pa.) 565; 6 

Dayton v. Parke, 
37. NE 642; 
Joh 1B), Weis 
. Wegener v. Smith, 
Tei Cy By a8, OO MCI 2 Sip loo:  Eve= 
Chappel v. Comfort, 10 C. 
B. N. S. 802, 100 ECL 802, 142 Reprint [a] 
Young v. Moller, 5 E. 
30 EngL&Eq 345, 
Smith v. 


6 Q. B. 538; 


[58 C.J.] 585 


lading only when referred to and adopted in the 
bill of lading.*° Such adoption is effected when the 
bill of lading specifically refers to provisions in a 
charter party in such manner that such provisions 
are made a part thereof;8! but mere notice that a 
charter exists is not sufficient to incorporate the 
terms thereof into a bill of lading subsequently exe- 
cuted,*? and if it is wished to include the terms of 
the charter party, words ought to be introduced into 
the bill of lading which plainly show that inten- 
tion.** The phrases, “paying freight as per charter 
party,”** “paying for the said goods as per charter 
party,”*° “he or they paying freight for the said 
goods as per charter party, with primage and aver- 
age accustomed,’*® have been held to impose none 
of the stipulations of the charter party except such 
as pertain to the payment of freight, and not to ren- 
der one who receives goods under the bill of lading 
hable for demurrage provided for in the charter.5? 
Similarly, and upon the same grounds, the phrase, 
“naying freight for the said goods and all other con- 
ditions as per charter party,” is held not to incor- 
porate an exception in the charter party as to “acts 
of enemies” and “restraints of princes;”88 and in 
like manner the words “all other conditions as per 
charter party” are held not to incorporate into the 
bill of lading an exception contained in the charter 
of “strandings occasioned by the negligence of the 


_ master,” it being held that the words “all other con- 


ditions” were to be connected with the words “pay- 


ing freight,” and include only such conditions as are 
ejusdem generis.*® On the other hand, the acecept- 
ance of a cargo by the indorsee of a bill of lading, 
whereby the goods are deliverable to order “against 


S.- L007, 921) SCt 38, 45 leeds 
iis -Chappel ve Comtort., LOT. Be: 
S. 802, 100 ECL 802, 142 Reprint 
669; Young v. Moeller, 5 KE. & B. 
755, 85 ECL 755, 30 EngL&Hq 345, 
119 Reprint 662. 


85. See infra this note. , 


Where charter party creates 
lien.— Where defendant was holder of 
a bili of lading for the entire cargo 
of the wheat expressed to be shipped 


Maclay, v. Us Ss, 00 
142) N. 

Porteus) Vv. 
Gray v. Carr, 


& B. 755 


119 
Sieveking, 5 


73. Taylor v. Fall River Iron- 
works, 124 Fed. 826; Irzo v. Perkins, 
10 Fed. 779. 


74. Steamship County of Lancas- 


ter v. Sharpe, 24 Q. B. D. 158; Young 
v. Moeller, 5 E. & B. 755, 85 ECL 755, 
30 EngL&q 345, 119 Reprint 600 [rev 
52h & Ba s8> HCL 77 119 Reprint 
352]. 


75. Perkins v. Bethlehem 
Corp., 43 F. (2d) 334. 


76. Houge v. Woodruff, 
136. 


77. Neilsen v. Jesup, 30 Fed. 138. 


a 7S Kalkenburgiv. Clark, TLR. 
278. 


79. Morse v. Pesant, 3 Abb. Dec. 
So teliath208Ne Yo. Super..199) 5) Pore 
teous v. Watney, 3 Q. B. D. 534; Dob- 
son vy. Droop, 4 C. & P. 112, 19 ECL 
432, 172’Reprint 630; Leer, v. Yates, 
3 Taunt. 387, 128 Reprint 154. 


80. Crossman v. Burrill, 179 U. S. 
100, 21 SCt 38, 45 L. ed. 106; Graham 
v. Planters’ Compress Co., 129 Fed. 
253; Taylor v. Fall River Ironworks, 
124 Fed. 826; The Pietro G., 39 Fed. 
366; Gronn v. Woodruff, 19 Fed. 143; 
One Hundred and Twelve Sticks of 
Timber, 18 F. Cas. No. 10,524, 8 Ben. 
214; Sheppard y. Philadelphia Butch- 


Steel 


Lo abed: 


BE. & B. 589, 85 ECL 589, 119 Reprint 
600; [aff 4 BE. & B. 945, 82 ECL 945, 
119 Reprint 352]; Oliver v. Mugge- 
ridge, 7 Wkly. Rep. 164. 


[a] Obligating consignee only to 
receive goods.—The consignee of a 
cargo, under bills of lading which 
obligate him only to receive the car- 
go as delivered by the vessel, does not 
incorporate the provisions of the char- 
ter party respecting the time for dis- 
charging or demurrage. West Hartle- 
pool Steam Nav. Co. v. 450 Tons of 
Kainit, 151 Fed. 886. 


81. U. S. v. Ashceraft-Wilkinson 
Com vise tice) Oli ws oo ebeLt UCyGilt 
Payne v. Ralli, 74 Fed. 563. 


[a] Rate of discharge.—By refer- 
ring to provisions in the charter party 
as to rate of discharge and measure 
of demurrage, the bill of lading in- 
corporates them and makes them 
binding on a consignee who accepts 
the cargo thereunder. U. S. v. Ash- 
eraft-Wilkinson Co., 18 F. (2d) 977. 


82. Turner v. Haji Goolam Maho- 
med Azam, [1904] A. C. 826. 


83. Fry v. Mercantile Bank, L. R. 
Ut ACOH Hes, (RSE 
84. Burrill v. Crossman, 65 Fed. 


104 [rev on other grounds 69 Fed. 
747, 16 CCA 381 (rev on other grounds 


by M deliverable at L unto defend- 
ant or assigns “he or they paying for 
the said said goods as per charty 
party, with primage and average ac- 
customed,’ and the charter party 
mentioned the rates of freight and 
contained a stipulation that “for the 
payment of all freight and demurrage 
the captain shall have an absolute lien 
and charge of the said cargo,” the 
terms of the bill of lading and char- 
ter party did not import that the per- 
son receiving the goods was to pay 
demurrage accrued at the outport, 
although the captain has a lien for 
it. Smith v. Sieveking, 4 E. & B. 945, 
82 ECL 945, 119 Reprint 352 [aff 5 H. 
& B. 589, 85 ECL 589, 119 Reprint 
600]. 


86. Dayton v. Parke, 142 N. Y. 391, 
37 NE 642. 


87. Burrill v. Crossman, 65 Fed. 
104 [rev on other grounds 69 Fed. 
747, 16 CCA 381 (rev on other grounds 
1) Oi, Sh MOOR ALSO Bie diss be el, 
106) ]. 


88. Russell v. Niemann, 17 C. B. 
N. S. 168, 112 ECL 168, 144 Reprint 
66. 


89. Serraino v. Campbell, 25 Q. B. 
D. 501 [aff [1891] 1 Q. B. 283, and foll 
Russell v. Niemann, 17 C. BLN. S. 
163, 112 ECL 1638, 144 Reprint 66]. 


586 [58 C.J.]~ 


payment of the agreed freight and other conditions 
as per charter party,” has been held to be a cireum- 
stance from which the jury may imply a contract 
on his part to pay demurrage stipulated for by the 
charter party notwithstanding his refusal at the time 
of receiving the goods to pay the demurrage;°° and 
a bill of lading, providing for the payment of freight 
and “all other conditions as per charter party” is 
construed ejusdem generis as imposing upon the 
consignee the payment of something more than 
freight, and including the obligation referred to in 
the charter party in respect to the rate of delivery 
and the payment of the demurrage specified, al- 
though not necessarily including an independent pro- 
vision of the charter party relating to different sub- 
jects.°! A fortiori, where a transaction is embodied 
im several bills of lading, and some of them impose 
liability for “freight and demurrage as provided in 
the charter party,” and others state conditions of 
liability are to be as provided in charter party, ha- 
bility for demurrage is imposed by the latter group 
on the consignee.°? Exemption from contract la- 
bility for demurrage under the bill of lading does 
not exempt the consignee from liability for damages 
for detention resulting from his wrongful act;°* and 
a provision in the charter party which concerns the 
charterer personally and exclusively cannot be made 
a part of the bill of lading by reference so as to give 
a consignee any rights thereunder.°* | 


[§ 1099] 2. Effect of Customs and Usages®® in 
General.°® The usage or custom of a port as to pe- 


90. Wegener v. Smith, 15 C. B. 285, 
80 ECL 285, 139 Reprint 432. 


91. Burrill v. Crossman, 65 Fed. 


lig HCOnwy: 
144 NYS 64. 
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334 [rev 67 Fed. 604]; Tweedie Trad- 


Craig, 159 App. Div. 192, 


riod allowed for loading or unloading a vessel is a 
part of the shipping contract and binding on the 
parties when expressly incorporated therein by ref- 
erence,®? or, when, in the absence of ‘any express 
agreement controlling it, it becomes an implied term 
in whatever contract is made,°* or has a bearing as 
evidence on the issue of negligence in loading or un- 
loading in an action to recover damages for wrong- 
ful detention;®® but where a contract in express 
terms provides its own rule of liability for demur- 
rage, the contract rule prevails over any usage or 
custom of the port to the contrary.t Even where 
the contract expressly provides for loading or un- 
loading according to the custom of the port, a spe- 
cific contract provision allowing a certain number 
of days will prevail over a port custom to the con- 
trary;? but specific provisions for loading or un- 
loading may be construed as having been made with 
reference to customs or usages not inconsistent there- 
with, and as being qualified or modified thereby.* 
A custom of the port to be effective must be proved,* 
and must be reasonable.®> A foreign law in force in 
a foreign port is not, however, a custom of the port 
within the meaning of the rule making the custom of 
the loading or the unloading port a part of the con- 
tract by express reference, or by implication.® 


[§ 1010] 3. What Delay Creates’—a. In Loading. 
Demurrage is recoverable for delay in loading the 
vessel,® subject to the terms of the shipping con- 
tract,® or, in the absence of a specific agreement, in 


‘is liable for delay produced in part 
by an inability to enter the vessel at 
the port where the cargo was to be 


4 
j 


[§§ 1008-1010 


104 [rev on other grounds 67 Fed. 747, 
16 CCA 381 (rev on other grounds 
OMe Soy 0,0), 24 (SOtes ston Lianed: 
106)]; Serraino v. Campbell, 25 Q. 
Bros 50 a tattoo) eLeQinesy 2 cone 
Porteus.v.. Watney, 8 Q) JB. D. 534; 
Wegener v. Smith, 15 C. B. 285, 80 
ECL 285, 139 Reprint 432; -Russell 
Ve Niemann 9177) Chis) ING Sy less 
ECL 1638, 144 Reprint 66. 


92. U. S. v. Sugarland Industries, 
281 Fed. 239 [aff 296 Fed. 913, and 
certiorari den 265 U. S. 587, 44 SCt 
461, 68 L. ed. 1193]. 


93. Burrill v. Crossman, 65 Fed. 
104 [rev on other grounds 69 Fed. 
747 (rev on other grounds 179 U. &. 
1007, 21 SCt 38, 45 L. ed. 106)]; Day- 
ton v. Parke, 142 N. Y. 391, 37 NE 642. 


94. See case infra this note. 


[a] Cesser clause, creating a per- 
sonal exemption from liability in fa- 
vor of the charterer, is not incorpo- 
rated in the bill of lading by refer- 
ence. Yone Suzuki v. Central Ar- 
gentine R. Co., 27 F. (2d) 795 [mod 
19 EF. (2d) 645]. ; 


95. Customs and usages generally 
scent Cid... p. 444. 


96. Effect of particular customs 
and usages: 


Loading see infra § 1010. 
Unloading see infra §§ 1011-1019. 


97. Granger v. Stewart, 208 Fed. 
410, 125 CCA 622; Gilbert Transp..Co. 
v. Borden, 170 Fed. 706, 96 CCA 26. 


98. Acme Transit Co. v. 133,000 
Bushels of Wheat, 243 Fed. 970; In 
re Cargo of 3,408 Tons of Pocahontas 
Coal, 175 Fed. 548, 99 CCA 170; Ran- 
dall v. Sprague, 74 Fed. 247, 21 CCA 


99. Chiarello v. Central R. Co., 256 
Fed. 297, 167 CCA 469 [aff 246 Fed. 
327]. : 

1. U. S. v. American Sugar Refin- 
ing Co., 28 F. (2d) 140; Sun Shipping 
Co. v. Watson, etc., Shipping Agency, 
42 T. L. R. 240. 


2. Holman v. Gans SS. Line, 186 
Fed. 96, 108 CCA 208. 


3. Taisho Kaiun Kabashiki Kaisha 
v.-Gano Moore Co., 14 F. (2d) 985; 
Davis v. Garfield, etc., Coal Co., 251 
Fed. 743; Kerr v. Schwaner, 177 Fed. 
659, 101 CCA 285 [aff 170 Fed. 92]. 


4 Ropner v. Stoate, 10 Aspin. 32. 
5. Ropner v. Stoate, supra. 


6. Anglo-Hellenic SS. Co. v. Drey- 
fuss) 10ST eve ps ON RE Sao Ge 


7. Goading and unioading days 
brought into hotchpot see infra § 1033. 


8. Aalholm v. A Cargo of Iron Ore, 
23 Fed. 620; Two Hundred and Thir- 
teen Tons of Coal, 24 F. Cas. No. 14,- 
298, 7 Ben. 15; Ardan SS. Co. v. Weir, 
[1905] A. C._ 501; Potter v. Burrell, 
[1897] 1 Q. B. 97; Seeger v. Duthie, 
8 C. B. N. S. 45, 98 ECL 45, 141 Re- 
pris Seed Lord v. Davidson, 13 Can. 
S.C? : 


[a] Refusal of master to permit 
loading at night or on Sunday does 
not vary charterer’s liability for de- 
lay. Creighton y. Dilks, 49 Fed. 107. 


[b] Detention of vessel from other 
causes immaterial.—The fact that ice 
would have prevented the ship from 
sailing earlier than she did does net 
excuse an unreasonable delay in load- 
ing. Randall vy. Sprague, 74 Fed. 247, 
21 CCA 334 [rev 67 Fed. 604]. 


[ce] Assent to delay.—A freighter 


loaded, if the agent of the freighter 
assents to the delay, and directs the 
captain to go to another port to make 
such entry. Rupp v. Lobach, 4 E. D. 
Smith (N. Y.) 69. 


9. See cases infra this note. 


[a] Under a general contract for 
the season, in which it is stipulated 
that a certain specified number of tons 
of cargo shall be furnished during the 
season and that approximately a spec- 
ified number of tons shall be furnish- 
ed each month, no demurrage is re- 
coverable for delay in waiting for a 
cargo at any particular time. Corri- 
gan v. Iroquois Furnace Co., 100 Fed. 
870, 41 CCA 102, 


[b] Quick delivery on board, stip- 
ulated for by the charter party, is 
reasonably construed with reference 
to the character of the cargo, as well 
as its destination and the manner of 


ystowage required, in order to facil- 


itate its discharge. Uren v. Hagar, 
95 Fed. 493; Eleven Hundred Tons of 
Coal, 12 Fed. 185. 


{c] Twenty-four hour delivery.— 
Where a contract requires seller of 
ice to load each boat to be furnished 
by buyer within twenty-four hours 
after arrival or pay a certain amount 
per day on each boat after the twen- 
ty-four hours expire, and buyer un- 
derstands that but one boat can be 
loaded at a time, and purchaser sends 
more than one boat for loading at a 
time, and the masters of the boats de- 
mand no demurrage, purchaser is not 
entitled to demurrage for the boats 
which arrive in a nest and which were 
not loaded within twenty-four hours 
after arriyal. Riendeau v. Bullock 
147 N. Y. 269, 41 NE 561. ‘ 


(d] “Within reach of the ship’s 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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accordance with the prevailing custom of the port,1° 
and with such reasonable promptitude as the situa- 
Subject to the terms 
of the agreement,'? and to usages and conditions at 
particular ports which expressly or by implication 
are made a part of the shipping contract,!* except 
in so far as they may be controlled by other express 
terms thereof,'* the right to recover exists where the 
delay is caused by the failure of the charterer to 
have the entire cargo ready for delivery at the port 


tion and eircumstanees allow.!! 


tackles.”—A breakdown in one of the 
lighters does not exempt charterer 
from liability where the charter par- 
ty requires him to deliver within 
reach of the ship’s tackles. James vy. 
Brophy, 71 Fed. 310, 18 CCA 49. 


fe] ‘Wessel to have turn in load- 
ing,” and “vessel to be loaded prompt- 
ly,” in a charter party of a schooner 
to carry coal entitled her to be loaded 
promptly in view of the existing fa- 
cilities, and preference was not given 
any particular class of vessels. 
Harding v. Cargo of 4,698 Tons of 
Coal, 147 Fed. 971. 


10. See case infra this note. 


[a] “With customary dispatch.”— 
Provision of a charter party requir- 
ing, loading by charterer “with cus- 
tomary dispatch in accordance with 
the rules of the port of loading, but 
within ten running days, Sundays and 
holidays excepted,’ is unambiguous, 
and the rules of the port govern, sub- 
ject to the limitation of ten days. 
Taisho Kaiun Kabushiki Kaisha v. 
Gano Moore Co., 14 F. (2d) 985. 


ll. WilHscroft Cargo of the 
Cyrenian, 123 Fed. 169; Nichols v. 
Trenileut,: woe i. Cas.) ONO. L024 
Sprague 361; Metcalfe v. Thompson, 
Shh DMA Wwe date HOG. 


{a} Under general contract for the 
season, to carry coal, damages are 
recoverable for delay in waiting fora 
load long enough to have taken an- 
other load where charterer did not 
notify the owner that he did not in- 
tend to abide by the contract. Kelly 
v. Fall Brook Coal Co., 67 Barb. (N. 
Yo) 183. 


[b] Character of cargo.—Owner of 
lighters cannot recover demurrage 
from the agent of steamships for de- 
lay in feceiving the cargo, where the 
cargo was received and stowed as 
rapidly as possible, considering its 
character. Merritt, etc., Derrick, etc., 
Co. v. Vogeman, 143 Fed. 142. 


[ec] Where contract is repudiated, 
but the ship is loaded in less time than 
was allowed by the charter party, 
there can be no recovery for delay. 
Greenwell v. Ross, 34 Fed. 656. 


12. See cases infra this note. 


[a] To be loaded as ordered by 
charterer.—Where a charter party is 
to carry coal, the kind of coal to be 
loaded as ordered by charterer, and 
the place for designation of the coal 
is left blank, and later filled in by 
charterer, the shipowner, if no time 
is fixed, for loading, must wait until 
the kind of coal he is chartered to 
carry comes from the mine, and un- 
til that time he has no claim for de- 
murrage. Jones v. Green, [1904] 2 
K. B. 275. 


[b] Duty to place cargo in vessel. 
—The obligation of charterer does not 
end on a delivery of the cargo along- 
side, under a charter party providing 
for such delivery but also naming a 
certain number of days for loading 
the vessel. Hagerman v. Norton, 105 
Fed. 996, 46 CCA 1; Baldwin v. Sulli- 
van Timber Co., 142 N. Y. 279, 36 NE 
aL 


Vv. 


- 
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[ec] Furnishing cargo with all pos- 
sible dispatch.—A. charter party, obli- 
gating charterer to furnish and re- 
ceive cargo with all possible ‘‘dis- 
patch,’ meant that charterer should 
designate a berth and furnish cargo 
at the place of loading as fast as it 
might be possible for the vessel to 
receive it. Moody y. 500,000 Laths, 
2 Fed. 607, 608. 


13. See cases infra this note, 


[a] Conditions as to depth of wa- 
ter at particular dock where the char- 
ter party directed the ship to go for 
loading held within the knowledge of 
shipowner and to place on charterer 
only an obligation to load within a 
reasonable time. Carlton SS. Co. v. 
Castle Mail Packets, [1898] A. C. 486. 


[b] Port facilities for load.—The 
rule requiring charterer to have the 
cargo ready for loading is modified 
(1) when there is a usage at the port 
that the cargo is not stored there but 
is loaded from cars (Randall v. 
Sprague, 74 Fed. 247, 21 CCA 334 [rev 
67 Fed. 604]) (2) or boats (Hudson 


v. Ede, L. R. 3 Q. B. 412). 
[ec] Delivery within reach of ship’s 
tackle-—On the question of what 


would be a good delivery within a 
shipper’s duty of delivering lumber 
at a place convenient for loading di- 
rectly into the ship, the charter party 
being silent thereon, it may be shown, 
under appropriate pleading, in an 
action by the carrier for demurrage, 
that there was a general usage or cus- 
tom requiring shipper to bring the 
lumber within reach of the ordinary 
ship’s tackle. Tweedie Trading Co. 
v. Craig, 159 App. Div. 192, 144 NYS 
64. 


14. See case infra this note. 


[a] Days © specified.—An agree- 
ment of owner in a charter party to 
load cargo according to custom of 
port is not governed by the custom of 
port as to time of loading, where the 
charter party allows a specified num- 
ber of running lay days, Sundays, and 
holidays, even if used, excluded, for 
loading. Holman v. Gans SS. Line, 
186 Fed. 96, 108 CCA 208. 


15. Charles E. Hires Co. v. Porto 
Rico International Corp., 285 Fed. 645; 
The Levi W. Ostrander, 271 Fed. 406; 
Tweedie Trading Co. v. Thomsen, 173 
Fed. 710; Stoomvart Maatschaffy 
Nederlandsche Lloyd v. Lind, 170 Fed. 
918, 96 CCA 134; Atlantic, ete., SS. 
Co. v. Guggenheim, 147 Fed. 103, 77 
CCA 329 [aff 123 Fed. 330]; Schooner 
Mahukona Co. v. 180,000 Feet of Lum- 
ber, 142 Fed. 578; Nichols v. Tremlett, 
18 F. Cas. No. 10,247, 1 Sprague 361; 
Pregenzer v. Burleigh, 6 Misc. 140, 26 
NYS 35; Ardan SS. Co. v. Weir, [1905] 
‘Key 501s YHosarth=v. Cory, I. aR: 53 
Indian App. 230; Elliott v. Lord, 5 
Aspin. 63; Vergottis v. Cory; [1926] 
2 K. B. 344; Lord v. Davidson, 13 Can. 
Sue. 66. 


[a] Shipper’s residence.—The fact 
that shipper resides at_a distance 
from the shipping port does not re- 
lieve him from the obligation to have 
the cargo ready at the port of ship- 
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of loading,'® at a place convenient for loading di- 
rectly into the ship,t® and at the time when she 
would be berthed to receive the cargo in the ordi- 
nary course,'’ or under the terms of the contract,'® 
by a variation in the character of cargo from that 
specified in the charter party;!° by the failure of the 
zharterer in his duty under the contract to provide 
the vessel a safe berth at which she can be loaded 
within a reasonable time;?° by the failure of the 
charterer promptly to supply the requisite number 


ment. Wade vy. Russell, 18:-N. GC. 542. 


[b] Delay in transportation (1) to 
the port of loading does not. exoner- 
ate charterer from demurrage where 
it causes delay in loading (Peck vy. 
U. S., 152 Fed. 524; Asheroft v. Crow 
Orchard Colliery Co., L. R. 9 Q@. B. 
540; Kearon y. Pearson, 7H. & N. 386, 
158 Reprint 523; Cushing v. McLeod, 
2 N. B. Eq. 63), (2) except where de- 
lay from such cause is excepted in the 
charter party (In re Richardson, 
[1898] 1 Q. B. 261; Furness v. For- 
wood, 77 L. T. Rep. N. S. 95). 


16. Tweedie Trading Co. v. Craig, 
159 App. Div. 192, 144 NYS 64; Carl- 
ton SS. Co. y. Castle Mail Packets Co., 
[1898] A. C. 486; Aktieselskabet In- 
glewood v. Millar’s Karri, ete.,, For- 
ests, 9 Aspin. 411. 


17. See case infra this note. 


[a]. Unforeseen contingency.— 
Charterer is under no necessity of 
having his cargo on the dock before 
the vessel, awaiting its turn, would 
be berthed in ordinary course, in or- 
der to take advantage of an unfore- 
seen contingency which might have 
given her a higher place in the line, 
if her cargo had been ready for her. 
Little v. Stevenson, [1896] A. C. 108. 


18. See case infra this note. 


[a] Two-weekly services at in- 
tervals of fourteen days.—By a char- 
ter party the charterers were bound 
to load ships provided by owners for 
the purposes of a two-weekly service. 
The owners engaged to place the ships 
at the disposal of the charterers on 
arrival at the loading berth chosen by 
charterers, to whom notice was to be 
given of readiness to load. Twelve 
hours after such notice the lay days 
were to begin. The obligation to be- 
gin loading after the berthing and the 
twelve hours’ notice was subject to 
the condition that the vessels should 
be tendered for loading at such times 
as were Suitable for two-weekly sail- 
ings with intervals of fourteen days. 
Nelson yv. Nelson Line, [1908] A. C. 
108. 


19. Hagan v. Cargo of Lumber, 163 
Fed. 657; McCaldin v. Cargo of Scrap 
Iron, 111 Fed. 411. 


[a] Wrong cargo.—A delay caused 
by the loading by mistake and the un- 
loading of material which was not 
intended to be shipped renders char- 
terer liable to demurrage. Creighton 
v. Dilks, 49 Fed. 107. 


[b] Cargo of coal.—Under a gen- 
eral charter for a cargo of coal, cher- 
terers were not entitled to subject 
ship to the delays incident to loading 
a special kind of selected coal. Swan 
v. Five Hundred and Fifty Tons Re- 
serve Coal, 35 Fed. 307. 


20. The Svartfond, 38 F. (2d) 874; 
Hellenic Transport SS. Co. v. Archi- 
bald MeNeil, etc., Co., 273 Fed. 290; 
Constantine, etc., SS. Co. v. Auchin- 
clos, 161 Fed. 843, 88 CCA 661; Bel- 
Montav. Lyson, 3 EB.) Case Nowi23i es 
Blatchf. 530; Stephens v. Macleod, 19 
Sc. Sess. Cas. 38; Lovitt v. Snowball, 
33 N. B. 263. 
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of lighters to convey the cargo to the ship, where de- 
livery by this means is contemplated ;?" or by delay 
in loading the cargo onto the vessel where the charter 
party places that duty on the charterer,?* provisions 
that cargo should be loaded by the charterer into the 
ship yielding, however, to other provisions that it be 
reach of the 
On the other hand, in the absence of 
qualifying agreement or cireumstances,** the right 
to recover does not exist where the delay complained 
of happens before the time for loading commences, 
under the terms of the contract ;?° where the nature 
of the cargo is such as to render a more rapid deliv- 
ery impracticable;*® where the delay is caused by 
the vessel being compelled, without her fault, to 
or by the failure of 


delivered alongside within 
tackles.” 


wait her turn in loading ;?7 


21. McCaldin v. Cargo of Scrap 


Iron, 111 Fed. 411. 


22. Grace v. Hansen, 273 Fed. 486; 
Baldwin v. Sullivan Timber Co., 142 
N. Y. 279, 36 NE 1060. 


23. Bahamas-Cuban Co. v. South- 
ern Export Co., 298 Fed. 596 [aff 293 
Fed. 66]. 


24. See cases infra notes 25-28. 
25. See case infra this note. 
{a] Time for loading.—Where the 


time for loading is fixed by the con- 
tract ‘at thirty-six running hours on 
terms of usual colliery guarantee,” 
and under such guarantee time be- 
gins to run when the ship is under 
the coal spout, the right does not 
exist where the delay complained of 
happens before the ship is under the 


spout. Shamrock SS. Co. v. Storey, 
8 Aspin. 590. 
26. Uren v. Hagar, 95 Fed. 493; 


Pleven Hundred Tons of Coal, 12 Fed. 
185. 


27. NVVISCrOht. ov.) CAareo OL the 
Cyrenian, 123 Fed. 169; Fisher v. 
Abeel, 66 Barb. (N. Y.) 381, 44 HowPr 
432. 


[a] Construction of term.—(1) 
The phrase “in turn” or “in regular 
turn” is strictly construed. Donnell 
v. Amoskeag Mfg. Co., 118 Fed. 10, 
55 CCA 178. (2) Standing alone, it 
implies that the vessel waives her 
right to discharge with reasonable 
promptness, and on the other side 
charterer warrants that she shall re- 
ceive the turn which she agrees toe 
take. Pendleton v. Northern Coal Co., 
22 bee (20) sli. (3) Ltyshuts outa 
practice of charterer to give prefer- 
ence to his own vessels. Donnell v. 


Amoskeag Mfg. Co., supra. (4) It 
bars any claim to preference or to 
_ demurrage based on an_e alleged 


right to be berthed and loaded out 
Off Sturn. USS. Shippine Bd. 7 vi 
Strick, “1926, A’ °C. 5453. “Liede= 
mann v. Schultz,\14 CyB. 38, 56 HCE 
38, 139 Reprint 17. (5) - Subject to 
the modification that the vessel shall 
take its turn with other vessels car- 
rying the same kind of cargo, and not 
with a class of vessels over which it 


has a preference. Eleven Hundred. 
DonsvoL Coal ia) Hedy 1857 Winey wv 
Pinde,t. Ro irs 113.8 66), eProvia 


sions that lay days shall commence 
when the vessel is ready to receive 
the cargo and has given notice to 
charterer yield to provision that the 
vessel shall take turn in loading. 
Union Sulphur Co. v. Percy, 180 Fed. 
1; 103 CCA) 355 [rev 173 ‘Bed. 534): 
(7) Demurrage is not recoverable 
under a parol agreement to load the 
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ship’s 


ship ‘when ready,’ made under cir- 
cumstances plainly indicating that 
she was to take her turn after other 
vessels already in port when she ar- 
rived. Kimball v. Tudor Co., 2 Fed. 
51. (8) The vessel is not entitled to 
take her place in turn until her en- 
tire cargo is ready. Melloy v. Lehigh, 
ete; Coal Coy, 3 Medi ssi. & OO), Vihe 
expression “regular turn’’ means the 
order of readiness and not the order 
in which the vessels are entered in 
the books of the loading company. 
Lawson v. Burness, 1 H. & C. 396, 158 
Reprint 939,2 F. & F. 793, 175 Reprint 
1288. (10) When used in a charter 
party providing for the reception cf 
coal from a colliery means regular 
colliery turn, and not port’ turn. 
Quilpue v. Brown, [1904] 2 K. B. 264. 


[b] Rule is otherwise (1) where 
the charter contains express provi- 
sions to the contrary (Constantine, 
ete., SS. Co. v. Auchinclos, 161 Fed. 
843, 88 CCA 661), (2) or stipulations 
for the delivery of the cargo with all 
possible dispatch (Moody v._ Five 
Hundred Thousand Laths, 2 Fed. 607; 
Read v. Delaware, etc., Canal Co., 3 
Lans, [Nr Y.] 213; Ashereft v. Crow 
Orchard, Colliery "Co; 2,0R:; $7.8. 
540), (3) or the vessel is compelled 
to wait for another vessel sent out by 
charterer after the making of the en- 
gagement with the first ship (Atlan- 
tic, ete., Guano Co. v. The Robert Cen- 
ter, 2 F. Cas. No. 630), (4) or where 
the ship loses its turn through the de- 
fault of charterer (Bull v. U. S. Ship- 
ping Co., 173 Med. 46, 9% CCA 364; 
Jones v. Adamson, 1 Ex. D. 60). 


[ce] Interruption in loading by rea- 
son of preference being given to an- 
other vessel in accordance with cer- 
tain regulations to which the parties 
are subject under the terms of the 
charter party is not ground for de- 
murrage. Swan v. Five Hundred and 
Fifty Tons Reserve Coal, 35 Fed. 307. 


[d] Delay of the vessel after 
awaiting its turn imposes liability for 
damages. Nichols v. Tremlett, 18 F. 
Cas. No. 10,247, 1 Sprague 361; Kelly 
v. Fall Brook Coal Co., 67 Barb. (N. 
YY.) L383. 


28. See infra § 1021. 


29. Yone Suzuki v. Central Argen- 
tine R. Co., 27 F. (2d) 795 [mod 19 FE. 
(2d) 645]; Compania Anonima Mari- 
tima Union v. Strachan Shipping Co., 
Z2oL Med esi Lil OC AMG6o or ma rOOkKS, vs 
Hilton-Dodge Lumber Co., 221 Fed. 
265 [mod 229 Fed. 708, 144 CCA 118]; 
Hine v. Perkins, 55 Fed. 996, 5 CCA 
377 [rev 48 Fed. 758, 1 CCA 85]; Sut- 
ton v. Housatonic R. Co., 45 Fed. 507; 
The Dictator, 30 Fed. 637; Wiles v. 
News, Yorks Cent: a sete neha CO: mcs 


[§§ 1010-1011 


the parties to the contract of affreight s:nt to agree 
on the selection of a stevedore.*® 


[§ 1011] b. In Unloading—(1) Breach of Ex- 
press Obligation—(a) In General. 
express provisions of the contract as to the time, 
place, and manner of unloading are binding so as to 
render the charterer or consignee accepting the car- 
go liable in damages for delay caused by noncom- 
pliance,?® and although they will not be construed 
as contemplating impossible things,?° or as penaliz- 
ing the consignee unless the case comes clearly with- 
in their terms,*! their effect cannot be changed by 
usage and custom,®” unless such custom is expressly 
made a part of the contract,?? and then only to the 
extent that the custom apphes.** 
are in effect merely permissive are not binding, 


The plain and 


Clauses which 


Thomps. & C. (N. Y.) 264; The Arne, 
[1904] BP. 154; Northmoor SS. Co. v. 
Harland, [1903] 2 Ir. 657; Randall v. 
Lynch, 2 Campb. 352, 170 Reprint 
1481, 12) East (79) 2040 Reprinta iu. 
Caw thorn ve Trickett, 1520.) Newse 
754, 109 ECL 754, 143 Reprint 981. 


[a] Double damages for failure to 
give precedence.—A breach of a stip- 
ulation in a bill of lading giving the 
vessel precedence in discharging, un- 
der pain of double demurrage during 
time lost by failure to do so, entitles 
the vessel if time is so lost to such 
demurrage, although she is not de- 
tained, altogether, beyond the lay 
days allowed in the preceding part of 
the bill. New York, etc., R. Co v. 
Church, 58 Fed. 600, 7 CCA 384. 


[b] Obligation of vessel.—Under 
a bill of lading providing that iron 
rails should be discharged “at the 
same place as the other cargo, only 
one place,” it is the duty of the ship 
to go to a berth where the rails can 
be discharged on the wharf, and con- 
signees cannot be charged with delay 
unless the ship is so berthed. ‘Teil- 
vos v. Plock, 17 Fed. 268 [aff 21 Fed. 


30. See cases infra this note. 
La] To discharge “continuously.” 
—(1) Ina provision of a bill of lad- 


ing which entitled the ship to dis- 
charge “continuously,” the word must 
be construed to mean continuously 
during working days. Tweedie Trad- 
ing Co. v. Pitch Pine Lumber Co., 156 
Fed. 88. (2) The word ‘‘continuous” 
must be given a reasonable interpreta- 


tion. U.S. Shipping Co. v. U. S., 146 
Fed. 914. 
31. Continental Coal Co. v. Bowne, 


115 Fed. 945, 538 CCA 427. 


32. The Glenfinlas, 48 Fed. 758, 1 
CCA 85; Philadelphia, etc., R. Co. v. 
Nee ae Lee LS Case INO: et 090m s 

en. 1. 


33. Smith v. Sizer, 134 Fed. 928; 
Bertellote v. Part of Cargo of Brim- 
stone, 3 Fed. 661, 5 Hughes 201; Har- 
rowing v. Dupre, 18 T. L. R. 594. 


34. See case infra this note. 


[a] Custom as to method of un- 
loading.—(1) Charter provisions in- 
corporating the custom of the port as 
to the process of discharging have 
been held not to apply to the time the 
discharge of the vessel is to be begun 
(Futterer v. Abenheim, 9 F. Cas. No. 
5,164, 10 Phila. (Pa.) 225), (2) or te 
the question whether the vessel is 
justly required to wait her turn at the 
wharf where she is ordered to dis- 
charge by the consignees (Davis v. 
eee ISH. Cas.) No. 3,657, 3 Clit: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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when not in fact observed ;3> but alternative provi- 
sions making performance by the shipowner in ei- 
ther of two ways a compliance with the contract are 
binding on the charterer after performance by the 
shipowner in one of two ways.?® The charter party 
will be construed as a whole, reconciling apparently 
conflicting provisions where possible,?7 and a con- 
struction of the contract, which has been acted on 
by the parties and which is in itself reasonable, will 
be sustained by the courts.*® In ease of conflict be- 
tween the charter party and the, bill of lading, the 
provisions of the charter party controls as between 
the shipowner and the charterer.®® 


[§ 1012] (b) Dispatch*’—aa. In General. The 
charterer is hable in damages for a breach of an ex- 
press provision of the contract relating to dispatch 
in unloading the vessel, and where the words “dis- 
patch,” “prompt dispatch” or “quick dispatch”, or 
equivalent words,*! are employed, they mean with- 
out delay. They obligate the charterer to receive 
the cargo as fast as the vessel can deliver it,#? and 
they are not in any way controlled by the rules, 
usages, or customs of the port,#? such as a custom 
that the vessel shall take her turn at the wharf,*4 
although it has been held that dispatch at a particu- 
lar port is dependent on facilities at that port for 
unloading vessels.*® 


[§ 1013] bb. Customary Quick Dispatch. The 
meaning and effect given to “quick dispatch”*® at- 
taches to the term “customary quick dispatch,’*7 al- 


35. Tweedie Trading Co. vy. Strong,{ readily available. 
etc., Co., 157 Fed. 304; McLaughlin v. 
Albany, etc., Iron, etc., Co., 8 Fed. 447, 


Tuttle v. Al- [b] 


SHIPPING 


Fibre Co., 61 Fed. 527. 
Immediate and continuous dis- 


[58.C.J.] 589 


though the term has been construed to mean as 
quick dispatch as is customary at the port of deliv- 
ery,** without imposing on the charterer any implied 
warranty that the cargo was of a quality that could 
be unloaded expeditiously and effectively by the ma- 


chinery and appliances in ordinary use at the port 
of discharge.*? 


[§ 1014] cc. Customary Steamship Dispatch. 
The expression “customary steamship dispatch as 
fast as steamer can deliver” is not equivalent to an 
absolute stipulation to discharge within the time in 
which a ship could discharge in the ordinary course 
of things, without regard to the exceptional cireum- 
stances which may exist at the time.®® The stipu- 
lation is fulfilled if the discharge is effected with 
the utmost dispatch possible in all the circumstances, 
not* being circumstances brought about by or under 
the control of the person whose duty it is to take de- 
livery.°t “Customary steamer dispatch” may be 
controlled by other provisions in the contract limit- 
ing the lay days by a fixed average rate of discharge 
per working day.°? 

[§ 1015] dd. Customary Dispatch. The expressions 
“customary dispatch,” or “customary time,” or “cus- 
tomary discharge” contemplate usual, rather than 
quick, dispatch, and a contract containing such a 
provision is fulfilled if the vessel is afforded the cus- 
tomary facilities for speedy discharge at the port 
of destination,®* or at the substituted port, where a 


45. Cargo of the Joseph W. Brooks, 
122 Fed. 881; Postlethwaite v. Free- 
land, 5 App. Cas. 599. 


Egan v. Barclay 


oe ewe eee ah Oi in) GAG charge.—Under a bill of lading pro- 46. See supra § 1012. 

No. 14,276, 10 Ben. 449, ey yiding sthat consignee whould Tecelve) 0) 47. Rreemanens WielmanemG le weds 
oO: POs ‘ : the goods “immediately the vessel is 796: Harrison v. Smith, 67 “Tnteval: 354, 
36. Dahl v. Nelson, 6 App. Cas. 38.| ready to discharge and continuously 14 GCA 656 [aff 50 Fed. 565]. 

cutee 5 t at all such hours as the custom house é 
37. See cases infra this note. or port authorities may give permis- 48. Terjesen v. Carter, 9 Daly (N. 
[a] Towage and berthing.—Provi-| sion,’ shipper was liable for any de-| Y.) 193. 
sions for towage to a particular berth| lay in discharging, due to its failure | 49. Transoceanica Societa Italiana 


will yield to other provisions giving 
charterer an option to name any berth. 
The Edward T. Stotesbury, 187 Fed. 
111, 109 CCA 31 [rev sub nom. Eaton 
v. Cargo of Lumber, 180 Fed. 513]. 


[b] “Customs formalities and de- 
tentions at New York to be at the 
risk and expense of consignee of 
goods” when taken in connection with 
other charter party provisions con- 
strued to make ‘“‘detentions” apply to 
detentions of goods, and not of ship, 
and that charterer was liable for de- 
murrage charges. Cobridge SS. Co. 
v. Bucknall SS. Lines, 15 Com. Cas. 


195 Fed. 929, 
Fed. 304]. 


42. Mitchell 
AT2, 10 Biss: 52705 


115 


5 Hughes 194; 


[a] 


to receive the cargo from any cause 
except the fault of shipowner. 
die Trading Co. v. Strong, 


Vv. 


tain Steel Rail Crop Ends, 3 Fed. 717, 
Sleeper v. Puig, 22 F. 
Cas. No. 12,941, 17 Blatchf. 36 [aff 22 
K.. Cas. No. 12,940, 
jesen v. Carter, 9 Daly (N. Y.) 193. 


Delay arising from the fact that char- 
terers have a number of other vessels 


Twee- 


di Navigazione v. Shipton, [1923] 1 
Co LEGS 18s thls 


etc., 


CCA 617 [rev 157 50. Van Liewen v. Hollis, [1920] 
A. C. 239; Hulthen v. Stewart, [1903] 
A. CC. 389s) The Kingsland. Pvelihers 
Langdon, 9 Fed./17:  Rickinson v. Scottish Co-op. 


Bjorkquist v. Cer-| Wholesale Soc., [1918] S. C. 440; Good 


Ver ISAACS [892i] a2 Oe woos 
51. Van Liewen v. Hollis, [1920] 


LOMBen) LS ie Mera |)-Aw Cly2e9 
52. Baird v. Price, 13 Aspin. 448. 
Failure to furnish weighers.— 53. Hinckley v. Wilson Lumber 


Co., 205 Fed. 974; Gilbert Transp. Co. 
v. Borden, 170 Fed. 706, 96 CCA 26; 


188. in port, whose cargoes they are un-| Seagar v. New York, etc.’ Mail SS. Co., 

38. Smith v. New York Granite] loading, and to which they choose to| 55 Fed. 324 [aff 55 Fed. 880, 5 CCA 
Paving Block Co., 56 Fed. 525 [aff| furnish all the available weighers,| 290]; Lindsay v. Cusimano, 12 Fed. 
56 Fed. 527, 5 CCA 672]. constitutes a failure to discharge] 503, 504 [aff in part 10 Fed. 302]; 


“with all dispatch.”’ 


Smith v. Rob-| Bertellote vy. Cargo of Brimstone, 3 


39. See case infra this note. erts, 67 Fed. 361, 14 CCA 417. Fed. 661, 5 Hughes 201; Sleeper’ v. 
[a] Notice of arrival and_ readi- [b] Delay in giving security for| Puig, 22 F. Cas. No. 12,941, 17 Blatchf. 
ness to discharge should be given to| tne payment of freight has been held Bee ee one ey heat Ce 
we Peat Hamed Raves Wocinedt rene to create a liability for demurrage un-| 24" a. ye Cacticeae Riera ox 
Veena DOr COT ty ©) der an agreement for “quick dis- | + - Cas. odd, pS. . V- 
bill of lading, where au CTC et ene patch.” Isham vy. A Cargo of Pine Dee peeved Saat ree ee 

are named by the two documents. Piless 46 Bed. 403. gers V. é rs, é - 483, 
Bell v. Stewart, 31 F. (2d) 44. z Reprint 1226; Sea SS. Co. v. Price, 19 
43, Mott v. Mrost.. 47> Meds 827) ea Ry 519) Cushing v. Meleodie2 


40. Loading and unloading days 


brought into hotchpot see infra 17 Blatchf. 


1033. 12,940, 10 Ben. 181]. 
41. See cases infra this note. 44, 
[a] “As soon as possible.”—A pro- 


vision for delivery “as soon as Dpos- 
sible” is equivalent to a provision for 
quick dispatch in unloading and re- 
quires the consignee to make use of 
all the means of discharge that are 


Keen v. 
7,639, 5 Ben. 525; 


Lowell 361. 


Sleeper v. Puig, 22 F. Cas. No. 12,941, 
36 [faffl22 Ee. Cas. 


Ten Thousand and Highty-Two 
Oak Ties, 87 Fed. 935; Davis v. Wal- 
lace, 7 F. Cas. No. 3,657, 3 Cliff. 123; 
Audenried, 14 F. Cas. 


Gaslight Co., 23 F. Cas. No. 13,850, 2 


N. B. Eq... 63. 


“This [customary dispatch] enlarg- 
es the source of delay, and makes it 
include all those usages at the port of 
delivery which the charterers cannot 
control, such as the working hours,” 
ete. ‘Here, these words, ‘customary 
dispatch,’ meant the usual dispatch of 
persons who are ready to receive a 
cargo, and exclude all customs in ac- 


No. 


No. 
Thacher v. Boston 


590 [58 C.J.] 
substitution is made,®* or reasonable diligence in an 
extemporized port where there is no eustom.®® “Cus- 
tomary dispatch” or “eustomary time” include the 
lawful, reasonable, and well-known customs of the 
port of discharge which have to do with discharge 
of cargoes,°® but they do not do away with the ob- 
ligation of the charterer to provide a berth where 
the vessel may be promptly discharged,°’ or to use 
reasonable diligence in unloading according to the 
terms of the charter party.°® They do not include 
customs of the port which have their origin in the 
sale of eargoes,°® nor to special usages of the char- 
terer in his business as distinguished from the gener- 
al customs of the port;®° but, where the customary 
method of discharge has become impossible, they do 
require adoption of an alternative method which is 
available and reasonable.*t The custom governing 
rate of discharge of a cargo applies to the vessel,®? 
and the discharge cannot be accelerated over the 
customary rate by discharging the cargo into two or 
more lighters and claiming a right to discharge from 
each lighter at the vessel rate.®3 


[§ 1016] (c) Providing Berth.‘ The consignee 
must designate a berth where the contract expressly 
so proyides,°> or where such obligation necessarily 
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follows from other express provisions in the con- 
tract,°® and a consignee, upon whom rests this duty, 
is Hable for failure®’ or delay®* in providing a berth, 
or in securing the necessary permit for the vessel to 
proceed to the wharf,®® or for any delay due to the 
fact that the wharf which he selects is not suitable 
for the purpose,?° or for delay arising from its 
erowded™! or dangerous‘? condition, or from its be- 
ing difficult to reach by the use of reasonable 
means,*® or from following the directions of the 
consignee,7* and a master may refuse a berth that 
is not suitable or safe for his vessel;*® but the con- 
signee may designate a single wharf or a specified 
berth at a large wharf,’® and is not required to make 
more than one tender of a berth provided it is suit- 
able.*7 Where the master takes the berth selected 
by the consignee, the consignee is liable for delay 
subsequently oceurring if not due to the fault of 
the master.*® 


[§ 1017] (2) Breach of Implied Obligation’®— 
(a) Discharge within Reasonable Time. One who 
charters a vessel, under a contract that is silent as 
to the time of unloading and discharge, contracts 
by implication that he will unload and discharge her 
within a reasonable time,*®® and even though the con- 


[§§ 1015-1017 


cordance with which these charterers 
might claim the right to decline to 
receive, simply because it was more 
advantageous to postpone.” Lindsay 
v. Cusimano, 10 Fed. 302, 303. 


“The expression, ‘customary dis- 
patch,’ as affecting the time of dis- 
charge, seems to be only to limit the 
master’s right to discharge continu- 
ously in this, that he cannot claim the 
right to discharge during hours of a 
day, or during days, which by the es- 
tablished usage of the trade in the 
port are not working hours or days.” 
Smith v. Sixty Thousand Feet of Yel- 
low Pine Lumber, 2 Fed. 396, 399. 


fa] Expressions are not equiva- 
lent to an absolute stipulation to dis- 
charge in a limited time. Huthen vy. 
Stewart, [1903] A. C. 389. 


54. Crowley v. Hurd, 172 Fed. 498. 
55. The Spartan, 25 Fed. 44. 
56. Gates v. Ryan, 37 Fed. 154; 


Lindsay v. Cusimano, 12 Fed. 503 [aff 
in part 10 Fed. 302]; Smith v. Sixty 
Thousand Feet of Yellow Pine Lum- 
ber, 2 Fed. 396; Lyle Shipping Co. v. 
Cardiff, [1900] 2 Q. B. 638; Good v. 
Isaacs, [1892] 2 Q. B. 555; Temple v. 
Runnalls, 18 T. L. R. 822. 


57. Leary v. Talbot, 160 Fed. 914, 
88 CCA 96 [aff 151 Fed. 355]; Fhe 
Giulio, 34 Fed. 909; Lindsay v. Cusi- 
mano, 12 Fed. 503, 504 [aff in part 10 
Fed. 302]; Smith v. Sixty Thousand 
Feet of Yellow Pine Lumber, 2.Fed. 
396; Smailes v. Dessen, 10 Aspin. 319. 


Providing berth see infra § 1016. 


58. Williams v. Theobald, 15 Fed. 
465, 469. 
59. Milburn v. Thirty-Five Thou- 


sand Boxes of Oranges, etce., 57 Fed. 
236; 6<CCA 317. 


60. In re Eleven Hundred Tons of 
Coal, 12 Fed. 185. 


61. See case infra this note. 


[a] Use of lighters in place of 
railroad cars customarily used.—A 
charter party provided that a cargo 
of Danzig oak logs should be dis- 
charged at Millwall Dock “with all 
dispatch as fast as steamer can de- 


liver, as customary.’ The more usual 
method at that dock is to discharge 
such a cargo into railway trucks, but 
it is practicable to discharge into 
lighters. It was the duty of the re- 
ceivers of the cargo, if railway trucks 
could not be obtained, to discharge 
into lighters. Rodenacker v. May, 6 
Com, Cas. 37. 


62. Dick Chiarello & Bros., Ince. v. 
Central R. Co., 256 Fed. 297, 167 CCA 
469 [aff 246 Fed. 327]. 


63. Dick Chiarello & Bros., Inc. v. 
Central R. Co., supra. 


64. Implied obligation to provide 
berth see infra § 1018. 


65. See cases infra notes 67-77. 
66. See cases infra this note. 


[a] Fixed rate of unloading at 
stated time.—(1) A provision in a 
bill of lading that twenty-four hours 
after notice of arrival in port there 
shall be allowed a fixed rate of un- 
loading per day, and that consignee 
shall pay demurrage for any excess of 
time required, casts on consignee lia- 
bility for loss of time resulting from 
delay in pointing out the place of dis- 
charge (Smith v. Lee, 66 Fed. 344, 13 
CCA 506), (2) especially when coupled 
with a provision that, after arrival, 
notice, and expiration of the stipulated 
time, the vessel shall have precedence 
over all other vessels arriving, or giv- 
ing notice, after her arrival (Smith 
v. New York Granite Pav. Block Co., 
ome 52.0) pati—o6 Beds 527, 5. CEA 

TEMA 


[b] Dispatch “after ship is in 
berth.”—The charterer is not bound 
to designate a place of discharge un- 
der a charter simply obligating him to 
receive the cargo as fast as the vessel 
can deliver ‘after ship is in a proper 
discharging berth.” Carsanego v. 
Wheeler, 16 Fed. 248. 


67. Compania +»Anonima Maritima 
Union v. Strachan Shipping Co., 261 
Med@ bi, side eCASsGoa: 


68. Kroller v. Delaware River Steel 
Co., 43 F.. (2d) 476 [rev 34 F. (2a) 
662]; Bell v. Stewart, 31 F. (2d) 44; 
Davis v. Wallace, 7 F. Cas. No. 3,657, 
SmCUTi mor lee 


69. Bell v. Stewart, 31 F. (2d) 44. 


BR Carroll vy. Holway, 158 Fed. 
ooo. 

71. Brooks y. Hilton-Dodge Lum- 
ber Co., 221 Hed. 265 [mod 229 Wed. 


708, 144 CCA 118]; Constantine, etc., 
SS. Co. v. Auchinclos, 161 Fed. 843, 
847, 88 CCA 661; Williams v. Theo- 
bald, 15 Fed. 465, 8 Sawy. 445; Fut- 
terer v. Abenheim, 9 F. Cas. No. 5,164, 
10 Phila. (Pa.) 225; The Carisbrook, 
15 P. D. 98. Contra, Tharsis Sulphur 
Co. v. Morel, [1891] 2 Q. B. 647. 


72. Carroll v. Holway, 158 Fed. 
328; Sutton v. Housatonic R. Co., 45 
Fed. 507; The Swallow, 27 Fed. 316. 


73. The Henry Sutton, 26 Fed. 923 
[aff 31 Fed. 297, 24 Blatchf. 448]; 
Clayton v. Four Hundred and Ten 
Tons of Coal, 20 Fed. 799. 


74 The Henry Sutton, 26 Fed. 923 
{aff 31 Fed. 297, 24 Blatchf. 448]. 


75. Crowley v. Hurd, 172 Fed. 498; 
ae Swallow, 27 Fed. 316 [aff 30 Fed. 


76. Davis y. Garfield, etc., Coal Co., 
251 Fed. 748. 


- ke peace v. Albany, ete., 
ron, ete., Co., § Fed. 447, 61 H 
CN. Y>). 439. hiss 


78. Gronstadt v. Withoff, 21 Fed. 
253; Lake v. Hurd, 38 Conn. 536. 


79. Rule when delay attributable 
to strike see infra § 1026. 


80. U.S. Shipping Co. v. U. S., 146 
Fed. 914; Empire Transp- Co. v. Phil- 
adelphia, ete., Coal, ete., Go. a7 (Med: 
919, 23 CCA 564, 35 LRA 623 [aft 70 
Fed. 268]; Fish v. One Hundred and 
Fifty Tons of Brown Stone, 20 Fed. 
201; Fulton v. Blake, 9 F. Cas. No. 
5,153, 5 Biss. 371; Henley vy. Brook- 
lyn lee Co.,, Lieb Cast No. 6.86405 14 
Blatchf. 522 [aff 11 F. Cas. No. 6,363 
8 Ben. 471]; Postlethwaite v. Free. 
land, 5 App. Cas. 599; Hick v. Rodo- 
canachi, [1891] 2 Q. B. 626; Fowler 
v.. Knoop, 4°Q. B.D) 229%" Ford vi 
Cotesworth, L. R. 5 Q. B. 544; Kemp 
ve eee caeall: 23 2U. CHLQy BsCOnt) 


[a] Cause of over-crowding at 


For later cases, developments and changes in the law see Annotations, same title and section number, 


j 


§§ 1017-1018] 


tract contains no stipulation as to demurrage;§! 
and the master of the vessel, whenever his request 
for discharge of the cargo is declined,®? or whenever 
he is dissatisfied with the rate of discharge,*? may 
give notice, claimimg demurrage unless discharge is 
completed within a reasonable time thereafter, and 
the consignee become liable if he fails to comply. 
The lability for demurrage for delay beyond a rea- 
sonable time rests upon the principal for whom the 
charterer has acted as agent,’+ or upon the vendee 
of the consignee of the cargo.8® What constitutes 
a reasonable time varies with the facilities of the 
port for discharging and the circumstances of the 
ease,*° and when the shipment is to a party having 
special conveniences,*? or no special conveniences 
for unloading,**® that fact enters into the contract 
and is considered in determining the question of rea- 
sonableness. It follows that a reasonable rate of 
discharge may not be the same at all wharves,*® as, 
for example, where the wharves at a port are not 
all equally convenient for the discharge of every 
sort of cargo.®® Although it has been frequently 
stated that the obligation is to discharge in a rea- 
sonable time aécording to the custom of the port,?# 
or, in some eases, by the custom of the trade, where 
the obligation to discharge is imposed on consignee 
or his vendee,®? this has been qualified in other cases 
whieh hold it to mean that under ordinary circum- 
stances the customary time becomes the reasonable 
time;°* but that this test will not be employed 
when the circumstances are extraordinary, as the 
court will, in all instances, consider all the facts and 
circumstances, ordinary and extraordinary, which 
have a legitimate bearing on the question of the rea- 


wharf.—A consignee of goods to be 89. 
discharged at his own wharf on Lake 90. 
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The James Baird, 90 Fed. 669. 
The James Baird, supra. 


[58.C.J.] 591 


sonableness of the time oceupied.®* Where reason- 
able time follows the custom of the port,®® the eus- 
tom must not only be established by proof and rea- 
sonable, but also certain and definite.?® 


[§ 1018] (b) Providing Berth. In the absence of 
a specific agreement or usage to the contrary,’ or 
in the absence of proof of custom where the agree- 
ment provides for discharge according to the custom 
of the port,’ it is the duty of the charterer or con- 
signee, as the case may be; to designate and provide 
a suitable wharf or berth for the vessel within a rea- 
sonable time after her arrival, and he is liable for 
delay resulting from failure to do so,®® although 
there is authority for the view that in such case the 
owner of the ship assumes to know the harbor and 
takes the risk of finding suitable dockage, depth of 
water, and discharging facilities.1_ An exception to 
the geaxral rule? is said to exist in the case of a gen- 
eral ship carrying a mixed cargo.? When the char- 
terer or consignee has designated the berth, it is 
the duty of the master of the vessel to proceed to 
the place designated;* but having once berthed 
in the place designated, the owner of the cargo, in 
the absence of an established usage to the contrary, 
cannot change the berth except by paying the cost 
of the change and demurrage for delay occasioned 
thereby,® nor can he then interrupt the unloading 
without being charged with the delay caused.® After 
designating an available discharging berth, the char- 
terer or consignee is not lable for delay caused by 
the crowded condition of the dock or by the vessel 
being compelled to wait its turn, especially when 
such waiting is required by the custom of the port,? 
nor can the shipowner add to his rights by notifying 


The Antonio Zambrana, 70 Fed. 320; 
Bowen v. Decker, 18 Fed. 751; For- 


Ontario is entitled to explain his de-. 


lay in giving a berth to the ship, by 
proof that a break on the Erie canal, 
and a storm on the lake, had caused 
an unusual number of vessels to be 
collected at his wharf just before the 
arrival of ‘his goods. Cross v. Beard, 
26 N.Y... 85. 


81. Eastern SS. Co. v. 170,0405%o 
Bushels of Wheat, etc., 1 F. (2d) 558; 
Scholl v. Albany, etc., Iron, ete., Co., 


101 N. Y. 602, 5 NE 782; Washburn 
vy. Empire Brick, ete., Co., 152 App. 
Div. 563, 137 NYS 489. 

82. Scholl v. Albany, ete., Iron, 


ete., Co., 101 N. Y. 602, 5 NE 782. 


83. Young v. One Hundred and 
Forty Thousand Hard Brick, 78 Fed. 
149. 


84. Barker v. Torrance, 30 U. C. Q. 
B. (Ont.) 43 [aff 31 U. C. Q. B. $61]. 


85. Ulster Brick Co. v. Murtha, 
etc., Co., 169 App: Div. 151, 154 NYS 
834; Washburn v. Empire Briek, etc., 
Co., 152 App. Div. 563, 137 NYS 489. 


96. Acme Transit Co. v. 133,000 
Bushels of Wheat, 243 Fed. 970; U. 
S. Shipping Co. y. U. S., 146 Fed. 914. 


[a] ime held reasonable: (1) 
Six days, imcluding Sunday, for un- 
loading three barges carrying coal. 
Brown y. Certain Tons of Coal, 34 Fed. 
913. (2) Five days in which to un- 
load a vessel laden with five hundred 
and sixty-seven tons ef coal. Essel- 
tyne v. Elmore, 8 F. Cas. No. 4,531, 7 
Biss. 69. 


87. Pioneer Fuel Co. 
84 Fed. 495, 28 CCA 466. 


88. Pioneer Fuel Co. v. 
supra. 


vy. McBrier, 


McBrier, 


91. Bellatty v. Curtis, 41 Fed. 479; 
Gronn v. Woodruff, 19 Fed. 143; Houge 
v. Woodruff, 19 Fed. 136; Higgins v. 
U. S. Mail SS. Co., 12 F.. Cas. No.. 6,- 
469, 3 Blatchf. 282; Two Hundred and 
Thirteen Tons of Coal, 24 F. Cas. No. 
14,298, 7 Ben. 15; Whitehouse v. Hal- 
stead, 90 Ill. 95; Burmester v. Hodg- 
son, 2 Campb. 488, 170 Reprint 1228. 


92. The Z. L.. Adams, 26 Fed. 655. 


93. McArthur Bros. Co. v. 622,714 
Feet of Lumber, 131 Fed. 339; Bm- 
pire Transp. Co. v. Philadelphia, etce., 
Coal; rete, (Con. Vi Bed. 9197 23. CCA 
564, 35 LRA 623 [aff 70 Fed. 268]; 
Hiek v. Rodocanachi, [1891] 2 Q. B. 
626. 


94. Ionia Transp. Co. v. 2,098 Tons 
of "Coals 128 Med: 614 [aff 135 Med: 
317, 67 CCA 671]; Williscroft v. Car- 
go of The Cyrenian, 123 Féd. 169; The 
Viola, 90 Fed. 750; Empire Transp. 
Co. v. Philadelphia, etc., Coal, etc., 
Co./-77 Feds 919; 23 CCA 064, 35 LRA 
623 [aff 70 Fed" 268]; Green v. Cargo 
of The Lewiston, 77 Fed. 321: See 
Marshall v. McNear, 121 Fed. 428. 


95. See cases supra note 91. 
96. The James Baird, 90 Fed. 669; 
Young v. One Hundred and Forty 


Thousand Hard Brick, 78 Fed. 149; 
The Innocenta, 13 F. Cas. No. 7,050, 
10 Ben. 410. 


97. See cases infra note 99. 


98. Bailey v. Manufacturers’ Lum- 
ber Co., 224 Fed. 806. 


99. The James H. Hoyt, 299 Fed. 
666; Bailey v. Manufacturers’ Lum- 
ber Co., 224 Fed. 806; Evans v. Blair, 
114 Fed. 616, 52 CCA 396; Mecke v. 


shay v. Du Fais, 9 F. Cas. No. 4,947; 
Fulton v. Blake, 9 F. Cas. No. 5,153, 
5 Biss. 371; Hodgdon v. New York, 
etc., R. Co., 46 Conn. 277, 33 AmR_21; 
Peeneaet Vv. Rogerson, lL. Rw. 616s 
424, : 


[a] Place of discharge held im- 
proper.—(1) Damages in the nature 
of demurrage are recoverable for de- 
lay resulting from tlhe vessel being 
ordered by the cargo owner to dis- 
charge at a berth, which she could not 
then reach, because of dredging work 
being done by the government. Ro- 
ney v. Chase, 161 Fed. 309, 88 CCA 
389 [rev 160 Fed. 268]. (2) A stop- 
page in discharging to permit the pas- 
sage of canal boats past the vessel 
renders charterer liable for the de- 
lay as it results from his selection of 
an improper prace of discharge. 
Olivari v. Merchant, 18 Fed. 554. 


[b] Time held reasonable.—A des- 
ignation of a berth for a vessel is 
given within a reasonable time when 
delivered within two or three hours 
after notice of arrival. The St. Bern- 
ard, 105 Fed. 994. 


1. Jameson v. Sweeney, 32 
645, 66 NYS 494. 


2. See cases supra note 99. 


3. Teilman v. Plock, 17 Fed. 268; 
Gronstadt v. Witthoff, 15 Fed. 265; 
Irzo v. Perkins, 10 Fed. 779. 


4. Hodgdon v. New York, ete. R. 
Co., 46 Conn. 277, 33 AmR 21. 


5. Gronn v. Woodruff, 19 Fed. 143; 
Houge v. Woodruff, 19 Fed. 136. 


6. Symons v. 10,466 Barrels of Ce-| 
ment, 195 Fed. 1017. 


7. The Convoy’s Wheat, 


Mise. 


3 Wall. 


592 [58 C.J.] 


the consignee that the cargo must be discharged 
within a specified period;® but there is authority for 
the view that in such cases the charterer takes the 
risk of delay beyond a reasonable time.® 


[§ 1019] (c) Facilities for Discharge. Where 
there is no specific agreement on the subject, and 
no known custom of the port to the contrary, it is 
the duty of the shipper or other contracting party, 
for which he is liable for delay resulting from non- 
fulfillment, to be not only ready to receive the cargo 
on notice of the arrival of the vessel, but to receive it 
as delivered from the vessel,!° providing lighters if 
he chooses to have the cargo discharged in that 
way.!t If, however, there is a more expeditious 
method of discharging the cargo available to him 
than into vessels, he must adopt the quicker meth- 
od.12. The shipper must exercise reasonable dili- 
gence in furnishing sufficient dockage room and 
means for transportation away from the dock so that 
the cargo will not accumulate in such a way as to 
impede the delivery,'® and must conform to the cus- 
toms and usages of the port, when not inconsistent 
with the provisions of the-charter party or bill of 
lading.t* When he does conform to the custom of 
the port under such circumstances, he is excused for 
any delay occasioned thereby,!° or for any delay oc- 
casioned by refusal of the shipowner to conform 
thereto.'® 


Gee Sni225, et Sie eds Lo4eati23 abel Bisse bis 
Cas. No. 13,541]; Steamship Ruther- 8 
glen Co. v. Houlder, 203 Fed. 848, 122 y 
CCA 166 [rev 196 Fed. 916]; Ander- 9.898a 
son 'v; Moore, 173) Med. 539. [aff 179 \)-°-> == 
Bed. 68, 102 CCA B62]; Bartlett v. 9. 
A Cargo of Humber, 41 Fed. 890; Bel- 
latty v. Curtis, 41 Fed. 479; The Mary 
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The M. S. Bacon v. 
Transp. Co., 3 Fed. 344, 17 F. Cas. No. 


Esseltyne v. Elmore, 8 F. Cas. 
No. 4,531,.7 Biss. 69. 


[§§ 1018-1021 


[§ 1020] c. Between Loading and Unloading—(1) 
In General. It has been held that demurrage is re- 
coverable for a detention of the vessel after loading 
and before unloading which is not due to the fault 
of the master,'* as, for example, where the delay is 
occasioned by overloading,'® or by an attachment 
of a part of the cargo and unloading the attached 
goods when the vessel was ready to sail,'® or by sus- 
pension of voyage by consignee,?° or by failure of 
the charterer to procure clearance papers,”* or an ex- 
port license? unless the failure was due to no fault 
of his,?* or for delay in procuring the papers neces- 
sary for the unloading of the cargo occasioned by 
the request of the charterer,?* or in presenting bills 
of lading,?® or by delay on account of disputes over 
the bill of lading presented in which the master was 
right and the charterer wrong,*° or by delay in tow- 
ing the vessel out to sea after it is loaded, where 
the contract provides for such towage by the char- 
terer.27 Demurrage is not recoverable, where the 
delay is caused by the wrongful acts of the owner or 
master,?* or due to maritime risks which he had as- 
sumed,”° or by forces outside the charterer’s con- 
trol.e° 


[§ 1021] (2) Charter Provisions. A stipulation 
in the charter party concerning detention during the 
voyage does not embrace detention at the port of 
shipment ;*? nor does a provision for the payment 


14. Seager v. New York, etc., Mail 
SS. Co., 55 Fed. 880, 5 CCA 290 [aff 
55 Fed. 324]; Addicks v. Three Hun- 
dred and Fifty-Four Tons Crude 
Kainit, 23 Fed. 727. 


Custom incorporated in contract see 
supra § 1011. 


Erie, etc., 


Riley v. Three Thousand Railroad 10. Bowen y. Decker, 18 Fed. 751; 15. The Elida, 31 Fed. 420. 
Ties, 38 Fed. 254; The Z. L. Adams,| Dow v. Hare, 7 F. Cas. No. 4,037a; 16 Gl N Co. H 
26 Fed. 655; Crawford v. Jessup, etc., | Sprague v. West, 22 F. Cas. No. 13,- . ISSO SINS NEARS NE oward, 


Paper Co., 24 Fed. 303; Fish v. One 
Hundred and Fifty Tons of Brown 
Stone, 20:Fed. 201; Finney v. Grand 
Trunk Re Cow 14 Hed. 171, Ad Biss. 370; 
Henley v. Brooklyn Ice Co., 11 F. Cas. [a] 
No.’ 6,364, 14 Blatchf. 522 [aff 11 F. 
Cas. No. 6,363, 8 Ben. 471]; Higgins v. 


255,’Abb. Adm. 548; Wordin v. Bemis, 
32 Conn. 268, 85 AmD 255; 
v. Sweeney, 29 Misc. 584, 61 NYS 498. 


If consignee refuses (1) to 
receive the cargo, 
for demurrage on account of delay oc- 
(Sheridan v. Penn 


shipper 


11 Aspin. 376. 


Jameson 17. Guinan v. Weaver Coal, etc., 
Co., 128 Fed. 203; Shaw v. Folsom, 
38 Fed. 356 [aff on other grounds 40 
Fed. 511]; New Haven Steam-Boat 
Co. v. New York, 36 Fed. 716; Reed 
v. Weld, 6 Fed. 304. 


is liable 


USA Sonos: .  CaseeNo veo. 
469, 3 Blatchf. 282; One Hundred and 
Seventy-Five Tons of Coal, 18 F. Cas. 
No. 10,522, 9 Ben. 400; Wordin v. 
Bemis, 32 Conn. 268, 85 AmD 255; 
Wright v. New Zealand Shipping Co., 


4 Ex. D. 165; Harrowing v. Dupre, 18 
T. L. R. 694; The Deerhound, 9 Aspin. 
189. 


[a] The rule has its limits and 
will not extend to a case where the 
accumulation of vessels is wholly 
due to the fault of consignee. How- 
ever, it will be applied to a case where 
the wharf provided is large enough 
for the ordinary business of owner, 
and it does not appear that he has 
willfully or negligently permitted a 
large number of vessels to collect for 
discharging at the same time. The 
Viola, 90 Fed. 750; Fulton v. Blake, 9 
HES ais- NO. 5, Los sor Biss. Sak. 


{[b] Waiting for elevator.—Under 
a bill of lading containing no stipula- 
tion as to lay days or demurrage, but 
consigning the grain to an elevator 
having certain railroad connection, 
there is no liability for a necessary 
delay in procuring another elevator, 
where, on account of extraordinary 
conditions, it is impossible to unload 
at the elevator named in the bill of 
lading. The J. EH. Owen, 54 Fed. 185; 
Mitchell v. Langdon, 9 Fed. 472, 10 


For later cases, developments and changes in the law see Annotations, same title and section number. 


casioned thereby 
Collieries Co., 128 Fed. 204), (2) es- 
pecially if he orders shipowner to un- 
load at another place (Ide v. Sadler, 
PeeBanb: CN Yeyeszy. 


11. Olivari 
554. 


12. See case infra this note. 


[a] Into railroad cars.—The char- 
terew is liable for delay in unloading 
the cargo into vessels, when it could 
have been unloaded more expeditious- 
ly into railroad cars which were at 
‘hand. The Favorite, 27 Fed. 474. 


v. Merchant, 18 Fed. 


13. Ottawa Transit Co. v. 261,000 
Bushels of Wheat, 260 Fed. 493; Wil- 
liscroft v. Cargo of The Cyrenian, 123 
Fed. 169; Sprague v. West, 22 F. Cas. 
No. 13,255, Abb. Adm. 548; H. T. Han- 
sen v. Nine Hundred and Ninety- 
Hight Tons of Coal, 6 Porto Rico Fed. 


394; Krunse v. Dryman, 18 Ct. of 
Ness: Cass 1110 dist. 13NCGt of Sess) 
Case 921% 


[a] Reasonable effort to supply 
Yailroad cars is all that is required of 
shipper, and he is not liable for delay 
occasioned by deficiency not due to 
his fault. Hick v. Raymond, [1893] 
A. C. 22; Postlethwaite v. Freeland, 
5 App. Cas. 599; Wright v. New Zea- 
land Shipping Co., 4 Ex. D. 165. 


18. Shaw v. Folsom, 38 Fed. 356 
Laff 40 Fed. 511]. 


19. Campbell v. Conner, 70 N. Y.. 
424 [aff 41 N. Y. Super. 459]. 


20. Reed v. Weld, 6 Fed. 304. 


21. The Cataluna, 262 Fed. 
Rumball v. Puig, 34 Fed. 665; 
v. Bennett, 3 Daly (N. Y-) 225. 


22. The Marpesia, 292 Fed. 957. 


212; 
Bixby 


23. Towle v. Kettell, 5 Cush... 
(Mass.) 18. 

24. Mitchell v. Steel, [1916] 2 K. 
B. 610; Furnell v. Thomas, 5 Bing. 


188, 15 ECL 535, 130 Reprint 1032. 


25. Nolisement v. Bunge, [1917] 1 
K. Bo460: 


26. The Alonzo, 1 F. Cas. No. 257, 
1 Hask. 184; Balfour v. Wilkins, 2 
F. Cas. No. 807, 5 Sawy. 429. 


27. Actieselskabet Barfod v. Hil-- 
ton, etc., Lumber Co., 125 Fed. 137. 
28. See infra § 1024. 


29. Barn Line SS. Co. v. 
Sugar Co., 269 Fed. 774. 


30. See infra § 1027. 


31. Valente v. Gibbs, 6 C. B. N. S.. 
270, 95 ECL 270, 141 Reprint 459. 


Manati_ 


§§ 1021-1024] 


of towage by the charterer obligate him to furnish 
a towboat.** On the other hand, under a charter 
party providing for demurrage at the place of ship- 
ment and discharge, no demurrage is recoverable for 
delay at intervening ports,** or for delay due to ob- 
structions to navigation between ports;*4 nor is de- 
murrage recoverable for stopping at intervening 
ports under a clause in the charter party providing 
that “the steamer shall have liberty to call at any 
port or ports in any order” where the intervening 
port was off the direct line of route, the clause being 
construed as referring only to ports on direct line.?® 
Demurrage is not recoverable under a contract im- 
pliedly incorporating a custom between the parties 
which contemplated delay without payment of de- 
murrage,*® as, for example, chartering and loading 
vessels with grain late in the autumn, and having 
them lay up during the winter.?7 Under a time 
charter providing that in the event of loss of time 
from deficiency of men and stores, the payment of 
hire shall cease during the time lost, the inability of 
the master to attend to his duties on account of sick- 
ness constitutes a constructive deficiency of officers, 
and for the time lost the charterer is released from 
obligation to pay for use of the ship.*8 


[§ 1022] (3) Effect of Loss of Vessel on Accrued 
Demurrage. Where the vessel is lost on the voyage, 
the right to recover demurrage accrued before the 
disaster is not affected,*® as, for example, demur- 
rage for extra detention at an intermediate port 
which becomes absolutely due at such port.*° 


[§ 1023] .d. Subsequent to 
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completion of the unloading, the liability of the con- 
signee for demurrage terminates, and he is not re- 


sponsible for any subsequent detention of the ves- 
selee 


[§ 1024] 4. Circumstances Excusing—a. Acts of 
Persons Other than Charterer—(1) Master and Ship- 
owner. The rule that the charterer is not liable for 
delay due to the wrongful, negligent, or unreason- 
able acts of the owner or master of the vessel, or 
any of their agents,*? has been applied in cases pre- 
senting a variety of circumstances, including cases 
of delay caused by: Failure of the vessel to arrive 
on scheduled time,** or to follow the direct route ;** 
failure of the master to have the vessel in readiness. 
to receive or discharge the cargo,*® or to accept the 
towage offered;4® an unjustified refusal to permit 
the consignee to unload;#* refusal to unload when 
facilities are available for unloading without losing 
hien;*® refusal to berth at a suitable wharf selected 
by the charterer,*® or delay in getting into the berth 
after it has been properly pointed out,®° or delay 
after taking the berth in loading a cargo, ready to 
be loaded, and of such a nature that it could be load- 
ed within the lay days,°! or delay after taking the 
berth from failure to use the facilities available for 
unloading,®? or to have sufficient equipment,**® or 
to employ enough®* or sufficiently competent men 
to unload at the rate provided in the charter party ;°° 
delay in requesting removal of ship to facilitate load- 
ing;°° errors of judgment in navigation;®>" negotia- 
tions entered into and disputes fostered by the mas- 
ter or shipowner,°® such as an improper refusal to 


32. Keen v. Audenried, 14 F. Cas. 
No. 7,639, 5 Ben. 535. 


33. Stevenson v. York, 2 Chit. 570, 
18 ECL 791; Marshall v. De la Torre, 
1 Esp. 367, 170 Reprint 387. 


34. Sun Oil Co. v. Atlantic Re- 
fining Co., 44 F. (2d) 848. 


35. U.S.—Shipping Bd. v. Bunge & 
IB OEM at Oe. eh Mui Re hos 


» 36. Green v. Cargo of 
ton, 77 Fed. 321. 


37. Green v. Cargo of 
ton, supra. 


38. Northern SS. Co. v. Earn-Line 
SS. Co., 169 Fed. 708 [rev 175 Fed. 529, 
99 CCA 151]. 


39. The Caroline A. White; 
Cas. No. 2,421, 5 Phila. (Pa.) 112. 


40. The Caroline A. White, supra. 


41. Gabler v. McChesney, 60 App. 
Div. 590, 70 NYS 195. 


42. The Convoy’s Wheat, 3 Wall. 
225, 18 L. ed. 194 [aff 23 F. Cas. No. 
13,541]; Murray v. George W. Jump 
Go; 148 Fed. 123; Seager v._ New 
York, etc., Mail SS. Co., 55 Fed. 880, 
5 CCA 290 [aff 55 Fed. 324]; Riley v. 
A Cargo of Iron Pipes, 40 Fed. 605; 
Hall v. Eastwick, 11 F. Cas. No. 5,930, 
1 Lowell 456; Doherty v. Peal, 25 
Mise. 487, 54 NYS 1054; Benson v. 
Blunt, 1 Q. B. 870, 41 ECL 816, 113 
Reprint 1364; Blight v. Page, 3 B. & 
P. 295 note, 127 Reprint 163; Moller 
vy. Jecks, 19 C. B: N. S. 332, 115 ECL 
332, 144 Reprint 815; Seeger Vv. 
Duthie, 8 C. B. N. S. 45, 98 ECL 45, 
141 Reprint 1081; Frichsen v. Bark- 
worth, 3 H. & N. 601, 157 Reprint 
608. 


_43. McArthur Bros. Co. v. 622,714 
Feet of Lumber, 131 Fed. 389. 


[58 C. J.—38] 


the Lewis- 


the Lewis- 


5 F. 


Unloading. Upon 
[a] Where there is no scheduled 
time, and the voyage was not un- 


usually long, it is no defense that con- 
signee expected that the vessel would 
arrive two days earlier than she did. 
Whitehouse v. Halstead, 90 Ill. 95. 


44. See case infra this note. 


[a] Indirect route.—Where, by 
reason of a vessel not having pro- 
ceeded directly to her port of destina- 
tion, she is subjected to greater de- 
tention after her arrival, the charterer 
is liable for no more demurrage than 
he would have been if she had pro- 
ceeded directly. Nichols v. Tremlett, 
18 EF. Cas. No. 10,247, 1 Sprague 361. 


45. U. S. v. Courtright-Dimmick 
Co., 28 F. (2d) 142; Donaldson v. 
Severn River Glass Sand Co., 138 Fed. 
691; Roman y. 155,453 Feet of Lum- 
ber, 131 Fed. 345; Ewan v. Tredegar 
Co., 88 Fed. 703; Gould v. Grafflin, 62 
Fed. 605; The Scandinavia, 49 Fed. 
658; Ray v. One Block of Marble, 19 
Fed. 525; The Norman, 16 Fed. 879; 
The Innocenta, 13 F. Cas. No. 7,050, 
10 Ben. 410. 


46. The Spartan, 25 Fed. 44. 

47. Little v. One Cargo of Lumber, 
2.F. (2d) 608: 

48. Modesto v. Dupre, 9 Aspin. 
297. 

497-2000) Tons, of “Coalyex | Dhe 


Michigan, 135 Fed. 734, 68 CCA 372; 
Robbins v. McDonald, 20 F. Cas. No. 
11,884, 2 Lowell 140. 


50. Carroll v. Holway, 158 Fed. 
328; Smith v. Lee, 66 Fed. 344, 13 
CCA 506; Hine v. Perkins, 55 Fed. 
996, 5 CCA 377 [aff 50 Fed. 434]. 


51. Darling-Singer Lumber Co. v. 
Oriental Nav. Co., 127 Or. 655, 272 
Be2i5. 

52. Ashcraft-Wilkinson Co. v. U. 


S., 29 F. (2d) 961 [rev 18 F. (2d) 977]. 


53. Ashcraft-Wilkinson Co. v. U. 
S., supra. 


54. Bahamas-Cuban Co. v. South- 
ern Export Co., 298 Bed. 596 [aff 
293 Fed. 66]. 


[a] Wransfer of men to other job. 
—If it is shown that insufficiency of 
labor was caused by transfer of the 
men employed by master in loading to 
other work for which the charter is 
responsible, charterer is liable for de- 
aes The Hans Maersk, 266 Fed. 
806. 


55. Ashcraft-Wilkinson Co. v. U. 
S., 29 F. (2d) 961 [rev 18 F. (2d) 977]. 


56. New York, etc., Mail SS. Co. 
v. Lamborn, 13 F. (2d) 535 [mod 8 
B(2a)3S2ie 


57. Cureton Lumber Co. v. Ham- 
mond Lumber (Co,29 Be (a) 973 
The Ottawa, 33 Fed. 52; Holloway v. 
Lancy, 27 Fed. 877; Wall v. Ninety- 
Five Thousand Feet of Lumber, 26 
Fed. 716; One Hundred Tons of Coal, 
14 Fed. 878; Moody v. Five Hundred 
Thousand*Laths, 2 Fed. 607; General 
Steam-Nav. Co. v. Slipper, 11 C. B. 
N. S. 493, 103 ECL 493, 142 Reprint 
888. 


58. Hansen v. American Trading 
Co., 208 Fed. 884, 126 CCA 44 [aff 
sub nom. The Loch Rannoch, 192 Fed. 
219]; Hagan v. Cargo of Lumber, 163 
Fed. 657; Murray v. George W. Jump 
Co., 148 Fed. 123; Sewall v. Wood, 
135 Fed. 12, 67 CCA 580 [aff 128 Fed. 
141]; Wellman v. Morse, 76 Fed. 573, 
22 CCA 318; Teilman v. Pleck, 17 Fede 
268; Sleeper v. Puig, 22 F. Cas. No. 
12,941, 17 Blatchf. 36 [aff 22 F. Cas. 
No. 12,940, 10 Ben. 181]; Byrne v. 
Weeks, 4 Abb. Dec. 657 [aff 20 N. Y: 
Super. 372]; Blossom v. Champion, 37 
Barb. {(N. Y.) 554; Moeller v. Young,, 


594 [58 C.J.] 


sign bills of lading,®® or an improper demand for 
payment of freight charges and demurrage before 
discharge of the cargo,®° or disagreement over selec- 
tion of a stevedore where charter party requires se- 
lection of one satisfactory to both parties;°! and the 
absence of the master from the vessel while it was 


unloading.®? 


[§ 1025] (2) Third Persons—(a) In General. As 
to other persons, it may be stated generally that 
the charterers are liable for delay caused by the acts 
or omissions of third persons within their control, 
such as agents,®* but they are not liable where such 
third persons are not within their control.°* A con- 


HH Sy Be, 5b, 80 HCL wb, allo eRve= 
print 662; Thorsen v. McDowell, 19 
Ct. of Sess. Cas. 743. 


59. Wood v. Sewell, 128 Fed. 141; 
The Assyria, 98 Fed. 316, 39 CCA 97; 
Three. Hundred and Ninety-Three 
Tons Of Guano, 23 F. Cas. No. 14,011, 
6 Ben. 533; Pendleton v. Atiantic 
Lumber Co., 3 Ga. A. 714, 60 SE 377; 
Cushing v. McLeod, 2 N. B. Eq. 63. 


60. U.S. Shipping Bd. Emergency 
Fleet Corp. v. Banque Russo Asia- 
tique, 286 Fed. 918 [aff sub nom. The 
Kittegaun, 281 Fed. 886]. 


61. Portland Shipping Co. v. The 
Alex Gibson,’ 44 Fed. 371. 


62. Whitman v. Vanderbilt, 75 Fed. 
422, 21 CCA 422. 


63. Sutton v. Housatonic R. Co., 
45 Fed. 507; Van Etten v. Newton, 
15 Daly 538,16 NYS 5381, % NYS 663), 
8 NYS 478 [aff 134 N. Y. 143, 31 NE 
334, 30 AmSR 630]; Pregenzer v. 
Burleigh, 6 Misc. 140, 26 NYS 35. 


fa] Accumulation of other vessels 
at the same port and consigned or 
under charter to the same party is 
not the result of causes beyond his 
control so as to exempt him from lia- 
bility for delay, where the circum- 
stances are such that charterer must 
be taken to have assumed the risk 
of delay on that ground. Constan- 
tine, etc., SS. Co. v. Auchinclos, 161 
Fed. 843, 847; W. K. Niver Coal Co. v. 
Cheronea SS. Co., 142 Fed. 402, 73 
CCA 502, 5 LRANS 126 [aff 124 Fed. 
eoal The William Marshall, 29 Fed. 


[b] Delay in performance of du- 
ties by custom officials.—(1) It has 
been held that charterer is liable for 
delay due to custom-house inspectors 
and weighers not attending and per- 
forming their duties promptly (Hine 
v. Perkins, 55 Fed. 996, 5 CCA 377 [rev 
50 Fed. 434]; Carsanego v. Wheeler, 
16 Fed. 248), (2) orto their making 
an illegal seizure of the cargo, it be- 
ing afterward restored (The Apol- 
lon, 9 Wheat. [U. S.] 362, 6 L. ed. 111; 
Bessey v. Evans, 4 Campb. 131, 171 
Reprint 42), (3) even though the 
delay is due in part to an erroneous 
construction of a foreign law by the 
customs officers (Snow vy. 350 Tons of 
Mahogany, etc.,* 46 Fed. 129). (4) 
However, where owmers of the cargo 
contract to transport it in their light- 
ers on discharge, they are not liable 
for delays occurring from the loss of 
the custom-house permit to discharge, 
and from the neglect of the custom- 
house weighers to weigh the ore when 
delivered to the lighters (Davidson 
v. Four Hundred Tons Iron Ore, 18 
Wed. 94),° (5) nor is there any lia- 
bility for the delay attending upon 
the seizure of the vessel for a viola- 
tion of revenue laws by the master 
(Elwell v. Skiddy, 77 N. Y. 282 [rev 
8 Hun 73]), (6) or by an accumula- 
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days.°°® 
[§ 1026] (b) 


tion of vessels at the particular wharf 
at which the shipowner had agreed to 
discharge for which the charterer was 
not responsible, and the risk of which 
the shipowner under the charter party 
had assumed (The Deerhound, 9 
Aspin. 189). 


[c] Stevedore.—Where the char- 
ter required owner to employ char- 
terers’ stevedore, and gave the mas- 
ter control-only of the stowage, char- 
terer, not the vessel, is liable for de- 
murrage for delay in loading caused 


by the stevedore’s employment of 
only one shift. Grace v. Hansen, 273 
Fed. 486. 


[d] Coal company designated by 
charterer.— Where the agents of char- 
terer of a vessel for the carriage of a 
cargo of coal directed her to report 
to a coal company for loading, char- 
terer became responsible for the acts 
of such company, and liable for de- 
murrage because of its) failure to give 
customary dispatch in loading. Carle- 
ton v. Three Hundred Sixty-Seven 
Tons of Coal, 206 Fed. 345. 


64. The James H. Hoyt, 299 Fed. 
666; Fisher v. Abeel, 66 Barb. (N. 
ey) 381; The Kingsland, [4911] P. 
(a 


[a] Stevedore.—(1) The delay of 
a stevedore employed by owner of 
ship, or his agent, does not impose 
liability for demurrage on charterer 


(L. N. Dantzler Lumber Co. v. Church- |. 


ill, 136 Fed. 560, 69 CCA 270; 2,000 
Tons of Coal, 135 Fed. 734, 68 CCA 
372; Harris v. Best-Ryley, 7 Aspin. 
272), (2) even though- the mas- 
ter’s employment of the stevedore is 
subject to the approval of charterer 
(Brooks vy. Hilton-Dodge Lumber Co., 
229 Wed. 708, 144 CCA 118 [mod 221 
Fed. 265]; .Harrington v. American 
ae ete., Co., 185 Fed. 475, 107 COA 


_[b] Dock company.—(1) There 
is no liability for demurrage under a 
charter party providing for discharge 
as fast as the vessel can deliver, 
where the vessels puts itself in the 
hands of a dock company for delivery, 
the dock company acting for both ves- 
sel owner and charterer. The Jae- 
dere, [1892] P. 351. (2) Where un- 
der a charter party a vessel is “to 
discharge afloat according to the cus- 
tom at the port of discharge,’ and 
no time is fixed for the discharge, and 
the whole work of discharge is, in 
accordance with the practice of the 
port, put into the hands of a dock 
company, chaxrterers are not liable for 
delay caused by the negligence of the 
dock company. Weir y. Richardson, 
147. L. R. 80. 


[ec] Railroad refusing berth.—The 
arbitrary action of the railroad com- 
pany controlling the loading’ pier in 
postponing admission to a berth was 
beyond the control of charterers. 
Pyman SS. Co. v. Mexican Cent, R. 


[§§ 1024-1026 


signee of part of the cargo is not liable for demur- 
rage where the delay is caused by the dilatory ac- 
tion of the other consignees whose goods are stowed 
on top of his,®® unless he has made an absolute con- 
tract to discharge within a specified number of 


Strikes. When the contract con- 


tains no exception for delay caused by strikes, a 
strike among the laborers usually employed to load 
or unload the ship does not excuse the delay result- 
ing therefrom under an express contract for the load- 
ing or unloading of the ship within a specified num- 
ber of days,°? or where, in the: absence of express 


Co., 169 Fed. 281, 94 CCA 557 Lrev 
164 Fed. 441]. ; 


{[d] Railroad causing delay in un- 
loading.—(1) Where “detention by 
railways” is one of the excepted lia- 
bilities in the charter party, demur- 
rage is not recoverable for delay in 
unloading caused by the railway not 
supplying trucks to receive the cargo. 
Letricheux v. Dunlop, 19 Ct. Sess. Cas. 
209. (2) Likewise, where by the 
custom of a port cargoes are dis- 
charged into railway wagons, con- 
signees are not liable for demurrage 
under a bill of lading providing for 
discharge ‘‘with all dispatch as cus- 
tomary,’ when without negligence on 
their part but owing to pressure of 
work on the railway it cannot supply 
sufficient wagons, and the discharge 
of the ship is thereby delayed. Lyle 
Shipping Co. v. Cardiff Corp., [1900] 
2, ON Ba63 


[e] Attachment and seizure under 
process.—(1) The shipper is not lia- 
ble for delay resulting from his libel- 
ing the vessel, provided he acts in 
good faith (Watt v. Cargo of Lum- 
ber, 161 Fed. 104, 88 CCA 268), (2) 
or delay resulting from an illegal at- 
tachment sued out by a third person 
(Hasluck v. Salkeld, 12 Mart. (La.) 
663). (3) But demurrage is recov- 
erable for detention by writs of at- 
tachment issued by claimants of the 
cargo. The Malta, 34 Fed. 144. 


[f] Court trial.—The time a ship 
is held waiting for the convenience 
of the court to try a_ dispute of the 
parties on freightage due is not prop-- 
erly chargeable as demurrage. 
Warner v. 345,393 Feet of Yellow Pine 
Lumber, 5 Porto Rico Fed. 376. 


{[g] Accumulation of other ves- 
sels.— Where defendants agree to de- 
liver coal to plaintiffs in boats to be 
furnished by the latter, and the lat- 
ter are unable to get their boats to 
the wharf where the coal is stered by 
reason of the presence of other boats 
waiting to take on cargo, defendants 
are not liable for demurrage, the cir- 
cumstances showing that the ship- 
Owner assumed the risk of congestion 
at the wharf. Read v. Delaware, ete., 
Canal Co., 49 N. Y. 652 mem [rev 3 
Lans. 213]. 


65. Dobson v. Droop, 4 C. & P. 112 
19 ECL 432, 172 Reprint 630, M. & M. 
441, 173 Reprint 1217; Lamb v. Kase- 
lack, 9 Ct. Sess. Cas. 482. 


66. Porteus v. Watney, 3 Q. B. 
534; Straker v. Kidd, 3 0. BD aoa 
Rogers v. Hunter, 2 C. & P. 601, 12 
ECL 756, 172 Reprint 273; Harman 
v. Gandolph, Holt N. P. 35, 3 BCL 
24, 171 Reprint 152; Leer v. Yates 
3 Taunt. 387, 128 Reprint 154. ; 


67. U. 5. v. Czarnikow-Rionda 
40 F. (2d) 214; Yone Suzuki vy. a 
tral Argentine R. Co., 27 F. (2d) 795 
[mod 19 F. (2d) 645]; New York, ete. 
Mail SS. Co. v. Lamborn, 8 F. (2d) 383 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 1026-1027] 


stipulations as to time in unloading, a reasonable 
However, an exception of delay 
caused by strikes is frequently incorporated in the 
demurrage clause of the contract,®® and in such cases 
the delay is excused when entirely attributable to 
a strike,*° but not when the strike is only the remote 
eause.‘* A charterer or consignee cannot excuse his 
delay by a strike where his delay brought the load- 
ing or discharging into the strike period, except to 
the extent that delay would have been caused by the 
strike, if he had not been in default ;*2 but the char- 
terer is not deprived of his excuse by the fact that, 
acting within his rights under the charter party, he 


time is allowed.*8 


Emodid3 by 4 (2d), 535i; 
Binnington, [1891] 1 Q. B. 


68. Hick v. Raymond, [1893] A. C. 
22; Castlegate SS. Co. v. Dempsey, 
[1892] 1 Q. B. 854; Adams v. Royal 
Mail Steam-Packet Co., 5 C. B. N. S. 
492, 94 HCL 492, 141 Reprint 200. 


[a] In absence of express stipu- 
lations as to the time to be consumed 
in discharging, there is no liability 
for delay caused by a strike, because 
it is then one of the elements to be 
taken into consideration in determin- 
ing the reasonableness of the time oc- 
cupied, and is an excuse for delay. 
Empire Transp. Co. v. Philadetphia, 
BLCy, Coal) etc; Co} 77, Beds 91:95 23 
CCA 564, 35 LRA 623 [aff 70 Fed. 268]. 


Budgett v. 
35. 


69. See cases infra this note. 
[a] “Strike,” when used in a char- 
ter party, (1) means a strike 


against employers in the strict sense 
of the word, and not a mere neglect 
or refusal on the part of the men to 
work (Hagerman v. Norton, 105 Fed. 
996, 46 CCA 1; Stephens v. Harris, 6 
Aspin. 192 [aff on other grounds 57 
L. J. Q. B. 203]; Horseley Line, Ltd. 
v. Roechling, [1908] S. C. 866), (2) 
or a failure of their employers to 
have work for them to do (In re Rich- 
ardson, 66 L. J. Q. B. 868 [aff 66 L. 
Jae @ BoD... 3) JOT ay shortage 
of labor (Northfield SS. Co. v. Com- 
pagnie L’Union des Gaz, [1912] 1 K. 
B. 434). (4) It includes the refusal 
of a combination of all available 
workingmen to work under certain 
reasonable rules and regulations pre- 
scribed by ‘tthe charterers. Hawk- 
hurst SS. Co. v. Keyser, 84 Fed. 693 
[aff 87 Fed. 1005, 31 CCA 347]. 


{b] General strike.—There was a 
“eeneral strike’ of lightermen within 
the meaning of a clause in a charter 
party where there was a strike of all 
lightermen engaged in the particular 
class of lightering in question, al- 
though there was not a strike of 
lightermen of all classes. A strike 
against all masters indiscriminately, 
as distinguished from a strike against 
a particular master, is a “general 
strike.” Aktieselskabet Shakespeare 
v. Elsman, 18 T. L. R. 605. 


{[c] “Strike of workmen essential 
to the discharge of the cargo” does 
not permit the charterer to excuse 
himself for delay due to congestion 
on the wharf caused by a strike of 
carters. Langham SS. Co. v. Gallagh- 
er, [1911] 2 Ir. 348. 


[dad] ‘Causes over which the char- 
terers have no_ control” include 
strikes, even though causes, not in- 
cluding strikes, are enumerated, the 
enumerated causes being construed 
as illustrating, but not cutting down 
the general words. Ambatielos v. 
Anton Jurgens Margarine Works, 
J 1923] A. C175; Ambatielos v. An- 
ton Jurgens Margarine Works, £1922] 
2K. B. 185. 


[e] “Obstructions on the railway” 


SHIPPING 


are held not to include a “ca’canny” 
movement among railroad employees, 
by which traffic on the road was 
slowed up, but not stopped, as a pro- 
test against certain regulations. 
Brightman v. Bunge y Born, Ltd, 
[1924] 2 K. B. 619. 


10. (UnuS: “yen Coal Cargo. ob Jihe 
Henry County, 11 F. (2d) 805 [aff 11 
FE. (2d) 809 (certiorari den 273 U. S. 
696 mem, 47 SCt 92 mem, 71 L. ed. 
845 mem)]; Pyman SS. Co. v. Mexi- 
can Cent. R. Co., 169 Fed. 281, 94 CCA 
557 [rev 164 Fed. 441, and certiorari 
Gene AUS See ooano Ol ISEt. SO Onn oe mL, 
ed. 432]; Actieselskabet Barfod v. 
Hilton, ete., Lumber Co., 125 Fed. 137; 
Wood v. Keyser, 84 Fed. 688 [aff 87 
Fed. 1007, 31 CCA 358]; Central Ar- 
gentine R. Co. v. Marwood, [1915] 
A. C. 981; Dobell v. Green, [1900] 1 
Q. B. 526; The Alne Holme, [1893] P. 
173; Leonis SS. Co. v. Rank, 11 As- 
pin. 142; Saxon Ship Co. v. Union SS. 
Co., 8 Aspin. 574 [rev 8 Aspin. 449]; 
Lilly v. Stevenson, 22 Ct. Sess. Cas. 
278; London, ete., SS. Co. v. Central 
Argentine R. Co., 108 L. T. Rep. N.S. 
52nd tye Lice. TUT Rei Rs TDs 
Peterson v. Dunn, 43 Wkly. Rep. 349. 


[a] Designating port where strike 
known to exist.—Where charterers 
have named the place of discharge, 
under a charter party giving them 
that privilege, they are not bound to 
alter their orders on obtaining knowl- 
edge of a strike at the place named 
that will interfere with the unloading. 
Bulman y. Fenwick, [1894] 1 Q. B. 
TO 

71. U. S. v. Cargo of Linseed on 
Board The West Totant, 20 F. (2d) 
199; Grace vy. Hansen, 273 Fed. 486; 
Romney SS. Co. v. Archibald McNeil, 
étc., Co., 273 Wed. 287; In re Rich- 
ardsons, [1898] 1 Q. B. 261; Bassa v. 
Royal Commn. of Wheat Supplies, 16 
Aspin. 461; The Lismore, 20 Ct. Sess. 
Cas. 414; Granite City SS. Co. v. Ire- 
land, 19 Ct. Sess. Cas. 124. 

[a] Port .congestion.—Where, in 
consequence of a strike of coal min- 
ers in the United States, large quan- 
tities of coal were brought to Ameri- 
can ports from Wales and other coal 
mining regions by vessels, and be- 
cause of the arrival of a large num- 
ber of such vessels at a given port 
at about the same time, delay was 
caused to so many of the vessels in 
discharging, the strike cannot be held 
to be a proximate cause of such delay. 
WwW. K. Niver Coal Co. v. Cheronea 
SS: Co., 142 Fed. 402, 73 CCA 502, 5 
LRANS 126 [aff 124 Fed. 937]. 

[b] Car shortage.—Where deten- 
tion of a ship loading with grain at 
Baltimore was caused by failure of 
charterers to obtain shipment from 
Buffalo of the grain intended to be 
loaded, they are not relieved from lia- 
bility for demurrage because such 
failure was due in part toa strike af- 
fecting the railroad with which they 
had contracted for the carriage, and 
in part by a preference order issued 
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designates a berth where labor is on strike before 
the vessel arrives, if at the time the charter was made 
no strike existed,’* nor-by the fact that at the time 
the agreement was made the strike was in existence 
and he knew it, provided the master also knew it and 
proceeded to the berth without objection.’ 


[§ 1027] b. Act of God or Vis Major. The rule is 
well established that where the freighter or charter- 
er agrees absolutely to load or unload the ship with- 
in a specified number of days, the fact that subse- 
quent events, such as natural causes or governmental © 
restraints, render performance impossible, is imma- 
terial;*° but that where no time is mentioned in the 


by the interstate commerce commis- 
sion, which kept the railroad company 
from using cars otherwise available, 
neither of which facts directly affect- 
ed the loading, and where it did not 
appear that charterers could not have 
procured the grain elsewhere. The 
Nivose, 291 Fed. 412 [aff sub nom. 
Muller v. Plisson Steam Nav. Co., 298 
Fed. 1022, and certiorari den 266 U. 
S. 606, 45 SCt 92, 69 L. ed. 464]. 


[ec] Mill strike.—A charterer was 
not excused for failure to furnish a 
cargo of lumber on time because of a 
charter provision excepting strikes or 
any other hindrances beyond the con- 
trol of either party, where, although 
there were strikes after the contract 
was made, they ceased to affect the 
production of the mills more than a 
month before the time for loading. 
The Levi W. Ostrander, 271 Fed. 406. 


72. Elswick SS. Co. v. Montaldi, 
[L907] Lk. BV 626. 

73. Dobell vy. Green, [1900] 1 Q@. 
LES YA 

74 U. S. v. Russian Volunteer 
Fleet, 22 F. (2d) 187. 


75. U. SDougherty Co. v. 2,471 
Tons of Coal, etc., 278 Fed. 799; Huron 
Barge Co. v. Turney, 71 Fed. 972; 
Booye v. A Cargo of Dry Boards, 42 
Fed. 335; Manson vy. New York, etc., 
R. Co., 31 Fed. 297, 24 Blatchf. 448 
[aff 26 Fed. 923]; Davis v. Wallace, 
i Cas: Nom 3, 0p iguon Clit alaas 


Md.—Benson y. Atwood, 13 Md. 20, 
71 AmD 611. 


New Yur Croseave 
85. 


Eng.—Alexander v. Aktieselskabet 
Dampskibet Hansa, [1920] A. C. 88; 
Thiis v. Byers, 1 Q. B. D. 244; Waugh 
v. Morris, li R. 8 Q. B202; Holman 
v. Peruvian Nitrate Co., 5 Ct. Sess. 


Beard, 26 N. Y. 


Cas. 657; Sjoerds v. Luscombe, 16 
East 201, 104 Reprint 1065; Barker 
v. Hodgson, 3 M. & S. 267, 105 Re- 
print 612; Kearon v. Pearson, 7 H. 
& N. 386, 158 Reprint 523. 

Newfoundi.—Steer vy. Phillip, 7 
Newfoundl. 586. 

[a] Usual dispatch.— (1) The 


same rule applies where the contract 
is to load with “usual dispatch” 
(Kearon v. Pearson, 7 H. & N. 386, 
158 ,Rieprinty 523) (2)si0r as rast as 
the vessel can receive the cargo (At- 
lantic, etce., SS. Co. v. Guggenheim, 
123 Fed. 330). 


[b] Failure to find labor to load 
the ship does not excuse charterer. 
Potter vy. Burrell, [1897] 1 Q. B. 97%. 


[ec] Shipowner’s performance of 
duty made impossible.—Where it is 
the duty of shipowner to obtain clear- 
ances, charterer is not liable for 
a detention due to the impossibility 
of obtaining clearance papers on ac- 
count of the burning of the custom- 
house. Barret v. Dutton, 4 Campb. 
333, 171 Reprint 106. 
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contract, or where the contract provides in general 
terms against liability of the charterer for delay not 
due to his default, delay is excused when caused by, 
political or naval disturbances,’® bad weather,‘* 
fire,’* an epidemic or quarantine,’® or other causes 
beyond his control,’° subject however to such lmita- 
tions as may be imposed by the terms of the excep- 


tion clause applicable under the 


76. Crossman v. Burrill, 179 UsS. 
SLOOP 2T SCE 8, 45k. ed. 06a inev 9 
Fed. 543, 33 CCA 663 (dist Sixteen 
Hundred Tons of Nitrate of Soda v. 
McLeod, 61 Fed. 849, 10 CCA 115)]; 
Unique Shipping Co. v. J. M. Guffey 


Petroleum Co., 169 Fed. 905 Laff ANE 
Fed. 1005, 100 CCA 200]; Burrill v. 
Crossman, 130 Fed. 763, 65 CCA 189 


[rev 124 Fed. 838]; The Spartan, 25 


Fed. 44; Douglas v. Moody, 9 Mass. 
548; Ford v. Cotesworth, L. R. 4 Q. 
Bw 12%) [ate De kh. be QB 5441p be 


isa, 40) ]) Ti) R252) [rev [192d Es 
38]. 


[a] Delay held excusable when 
Aue tors) Capture: Douglas v. 
Moody, 9 Mass. 548. (2) Fire depart- 
ment orders. Paquette v. A Cargo 
of Lumber, 23 Fed. 301. 


{b] Rule qualified.—Where, after 
delay caused by political or naval dis- 
turbances, charterer has an opportu- 
nity to avoid further delay by exer- 
cise of an option under his contract, 
and fails or refuses to do so, demur- 
rage is recoverable for the subsequent 


delay due to his default. Duties 
Lawrence, 3 Johns. Cas. (N. Y.), 162. 
77. Sprague v. West, 22 F. Cas. 


No. 13,255, Abb. Adm. 548. 


{a] Delay held excusable when 
due to: (1) Frost. Pringle v. Mol- 
lett, 6 M. & W. 80, 151 Reprint 330. 
(2) Ice arising from extreme and un- 
usual cold. Houge v. Woodruff, 19 
Fed. 136; The Matheos v. Dreyfus, 
{1925] A. C. 654. (3) Storm. Cross 
v. Beard, 262 N. Y. 85. 


fb] Delay held not excusable.— 
Unusually cold weather during the 
loading of a barge with lumber in the 
winter, but which did not actually 
prevent loading. Southern Transp. 
Co. v. Unkel, 236 Fed. 779. 


[ec] Rule qualified.—Wihere it is 
the fault of consignee that the un- 
loading was delayed by rain, when it 
might otherwise have been finished 
within the time allowed by the cus- 
tom of the port, he must bear the 
loss, although it might be otherwise 
had the rain alone caused delay. 
Whitehouse v. Halstead, 90 Ill. 95. 


78. Paquette v. A Cargo of Lum- 
ber, 23 Fed. 301. 


79. ‘_Coombs v. Nolan, 6 F. Cas. No. 
Ble, (oben. ss0le eLowlerv. eeertelly 5 
Cush. (Mass.) 18. 


[a] Rule qualified.—Where, under 
the circumstances, taking into ac- 
count the epidemic among horses used 
in unloading, a reasonable time for 
unloading is fixed by the court, delay 
beyond the time held by the court to 
be reasonable is not due to the epi- 
demic, and cannot be excused on that 
ground. Esseltyne v. Elmore, 8 F. 
Cas. No. 4,531, 7 Biss. 69. 


80. See cases infra this note. 


[a] Delay held excusable: (a) 
Coal intended for delivery to the char- 
tered vessel commandeered for ‘pub- 
lic use in time of war. Hires Co. vy. 
Porto Rico International Corp., 285 
Fed. 645. (2) Directions of harbor 
board in war time. Aktieselskabet 
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circumstances.*+t 


Argentina v. Von Laer, 20 L. T. R. 9. 
(3) Over-crowding of the docks or the 
exhaustion of laborers in a tropical 
climate from overwork. Philippine 
Trading Co. v. Si, 48 Cty Cis472. 
(4) Over-heating of the coal stiffen- 
ing. Aktieselskabet Fido v. Lloyd 
Brazileiro, 283 Fed. 62 [aff 267 Fed. 
733, and certiorari den 260 U. S. 737, 
43 SCt 97, 67 Iu. ed. 489]. (5) Refus- 
al of a railroad company to furnish 
cars in which to unload the ore. Pool 
Shipping Co. v. Samuel, 192 Fed. 57 
[rev 200 Fed. 36, 118 CCA 264]; Glas- 
gow Nav. Co. v. Iron Ore Co., [1909] 
S. C. 1414. (6) Refusal of owner of 
the coal dock at which the vessel was 
directed to load, and which was the 
only one at whieh the charterer could 
reasonably load, to give ‘ther proper 
dispatch. Pyman SS. Co. v. Mexican 
Cent. R. Co., 169 Fed. 281, 94 CCA 557 
{certiorari den 215 U. S. 597, 30 SCt 
399, 54 L. ed. 342]. (7) Refusal to 
grant clearance. M. O. H. of West 
Indies v. Christoffer Hannevig, Inc., 
264 Fed. 311. (8) Unauthorized holi- 
day taken by colliers, the colliery 
owners having no voice in the mat- 
ter. Re Allison, 20 T. L. R. 584. 


{b] Delay held not excusable.—A 
custom-house regulation which was 
not enforced. The Olaf, 248 Fed. 807. 


81. See cases infra this note. 


[a] “Accidents or other hindranc- 
es beyond charterer’s control,” in an 
exception clause relating exclusively 
to unloading, held not to excuse char- 
terers from liability for delay due to 
a government officer, during a rebel- 
lion, taking over for government use 
all port appliances for unloading ves- 
sels. Aktieselskabet Frank vy. Nama- 
gue Copper ‘Co 123) ET Reps Nes 


{b] “Or other unavoidable hin- 
drances beyond charterer’s control” 
does not include shortage of labor at 
a port through no default on the part 
of charterers. Jenkins y. Walford, 
sD mobster ding Ase, 13% UB iGe 


[c] Obstruction on railway during 
loading.—An exceptions clause in a 
charter party provided that if the 
loading was prevented by reason of 
obstruction or stoppages on the rail- 
ways the time for loading should not 
count during the continuance of such 
causes, an obstruction on one of the 
railways running to the port of load- 
ing which caused delay in bringing 
the cargo to the ship’s side, but did 
not delay the actual process of load- 
ing the cargo when brought along- 
side, was not within the exception. 
Bunge y Born vy. Brightman, [1925] 
A CRTI9: 


{d] “Fire” in an exception clause 
applicable to loading and discharging 
excuses from liability for delay due 
to fire breaking out in the cargo dur- 
ing discharging. In re Newman, etc., 
SoCo (90 Sim latca ub eGo. 


82. Cureton Lumber Co. vy. Ham- 
mond Lumber Co., 29 F. (2d) 973; 
Adamson v. 4,300 Tons Pyrites Ore, 
137 Fed. 998; Aalholm v. A Cargo of 
Iron Ore, 23 Fed. 620; Ladd v. Wilson, 
V4" BY ‘Case No.7, 976 amlOramchm Ca Gs 


[§ 1027 


There is no liability when the cause of the delay is 
one of the natural caiises or vis major expressly ex- 
cepted by the terms of the charter party ;** but the 
application of the rule is conditioned on the cause of 
the delay being within the terms of the exception,*’ 
and on its being the proximate cause of the delay.** 
Where the charterer knew the danger at the time 
the agreement was made and failed to provide there- 


The Matheos v. Dreyfus, [1925] 
A. CG. 654:" Burrell’ v.- Bind, (1915401 
K. B. 391; Bennetts v. Brown, [1908] 
1 K. B. 490; Mein v. Ottmann, 6 F. 
(Ct. Sess.) 276. 


83. See cases infra this note. 


fa] A snow storm is not within 
the meaning of a clause exempting 
charterer from liability for delay due 
to “accidents.” Fenwick v. Schmalz, 
Ip dats BIOs Tesilet 


[b]. Occupation of berths by oth- 
er ships.—(1) Mutual exception in a 
charter party of ‘‘act of God, restraint 
of. princes, and-.rulers; »,. and 
all and every other unavoidable hin- 
drances which may prevent the load- 
ing.,and delivery,’ does not apply to 
hindrance caused by occupation of 
berths by other ships ahead. The 
Lake Yelverton, 300 Fed. 47 [mod sub 
nom. U.S. v. F. S. Royster Guano Co., 
288 Fed. 92]. (2) Where the loading 
was delayed beyond the prescribed 
time by a block of vessels waiting 
their turns for a berth, charterers 
were not liable. for demurrage, as the 
rule of “ejusdem generis’? was exclud- 
ed by the words “of what kind soever.” 
Larsen v. Sylvester, [1908] A. C. 295. 
(3) The fact that other ships were 
at the loading berths or in turn to go 
there before the chartered vessel con- 
stituted an “obstruction” within the 
meaning of the clause “obstructions 
on the railways or in the docks.” 
Leonis SS. Co. v. Rank, 11 Aspin. 142. 


[c] Ice wedging in lighters and 
delaying discharge is within the terms 
of the exception clause providing 
against liability of charterer for de- 
lay due to “hindrance by frost.” 
Aalholm vy. A Cargo of Iron Ore, 23 
Fed. 620. 


{d] Deficiency of railway cars at 
a time of abnormal demand is held to 
be within the term “or any cause 
whatsoever” excusing 
Thorman v. Dowgate SS. Co., [1910] 
1K. B. 410; France v. Spackman, 12 
Aspin. 289. 


[e] Shortage of labor does not ex- 
cuse charterers, inasmuch as it was 
not an “accident” or ejusdem generis 
with strikes, lockouts, or civil com- 
psd hoes Mudie y. Strick, 11 Aspin. 


{f] Preference in berthing.—The 
act of the railway company owning 
the wharf at Marmagoa in allowing 
another vessel to get to berth before 
the chartered vessel was not an in- 
tervention of a “constituted author- 
ity” within the meaning of the*char- 
ter party. Watson Bros. Shipping 
Co. v. Mysore Manganese Co., 11 As- 
pin. 364; Forest SS. Co. vy. Iberian 
Iron Ore Co., 9 Aspin. 1, 


{g]_ Order of interstate commerce 
commission, incidentally aggravating 
strike situation at the loading port, 
does not constitute a “restraint of 
princes.” U.S. v. Coal Cargo of The 
Henry County, 11 F. (2a) 805 [aff 11 
F. (2d) 809 (certiorari den 273 U. S. 
696 mem, 47 SCt 92 mem, 71 L. ed. 845 
mem]. 


84 Hughes vy. J. S. Hoskins Lum- 
ber Co., 136 Fed. 435. . 


293; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


charterer. « 


' 
{ 
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in against it, he is taken to have assumed the risk of 
delay from such sources,®* and, a fortiori, where, in 
case of known danger, the agreement in express 
terms provides for charterer’s liability in case of de- 
tention caused thereby, the charterer becomes liable 
for such delay;** but where there is an exception 
clause and the cause of delay is held to be within its 
terms, the rule charging the charterer with liability 
where he knew of the danger and failed to provide 
A charter provision 
that delay by reason of natural causes shall be ex- 
cused does not apply to natural causes where merely 
prevent the cargo being brought to the port of ship- 
ment, but do not prevent its being loaded on the 
ship;*® although the contrary has been held in a few 
cases where, by usage and necessity, the cargo was 
transported by rail or water to the place of load- 
Likewise the owner of the vessel must bear 
the loss consequent upon a delay of the vessel caused 
by natural causes before she reaches the wharf or 
other designated place for loading or unloading, and 
before the obligation of the charterer begins,?! un- 


against it®? does not apply.’$ 


ing.°° 


85. See case infra this note. 


[a] Necessity of government per- 
mit to load.—Where charterer of two 
vessels to carry cargoes of coal knew 
when the charter party was entered 
into that a permit to load the coal 
would be necessary and that the regu- 
jJations for procuring it were subject 
to modification by the fuel adminis- 
trator, and were constantly becoming 
more stringent, but did not have in- 
serted in the charter a clause exclud- 
ing delay for inability to procure the 
permit, it canont avoid liability for 
demurrage during the time the permit 
was withheld, on the ground that the 
furnishing of the cargo was prevent- 
ed by vis major. Inter-Coast SS. Co. 
v. Seaboard Transp. Co., 291 Fed. 13. 


86. American Transp. Co. v. Swift, 
32 EF. (2d) 1013 [aff 30 F. (2d) 159, 
and certiorari den 280 U. S. 592 mem, 
50 SCt 39 mem, 74 L. ed. 640 mem] 
(holding that such provision in a con- 
ae made in war time is reasona- 
ble). 


87. See cases supra note 85. 


88. Steamship Sebastian v. Socie- 
dad Altos Hornos De Vizcaya, [1920] 
I) Bs Sale 


89. Jonasen v. Keyser, 112 Fed. 
443, 50 CCA 3384; Sorensen v. Keyser, 
52 Fed. 163, 2 CCA 650, 51 Fed. 30, 2 
CCA 92; The India, 49 Fed. 76, 1 CCA 
174; Grant v. Coverdale, 9 App. Cas. 
AU OseKayeva Wield: ly Q:. Bs Dy 241; 
Stephens v. Harris, 57 L. J. Q. B. 203. 


[a] Unfitness of cargo for loading. 
—A provision in a charter, that the 
cargo should be furnished “as fast as 
vessel can receive and properly stow 
same in suitable hours and weather,” 
has reference to the hours and weath- 
er suitable for loading and stowage, 
and does not exclude time lost by 
reason of the cargo becoming wet in 
distant yards, and unfit for loading, 
before it is forwarded to the ship. 
Durchman y. Dunn, 101 Fed. 606. 


90. Paterson v. Dakin, 31 Fed. 682; 
Hudson v. Ede, L. R. 3 Q. B. 412 [foll 
Smith v. Rosario Phosphate Co., 
[1894] 1 Q. B. 174]. 


91. Kane v. Penney, 5 Fed. 830; 
Aylward v. Smith, 2 F. Cas. No. 688, 
2 Lowell 192; Hodgdon v. New York, 
CLG CO 46, Conn, 2, 33) Amr, 
21: Parker y. Winlow, 7 E. & B. 942, 
90 ECL 942, 119 Reprint 1497. 


{a] Delay in getting from one 
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place to another, caused by the 
weather, does not render charterer 
liable under a charter providing for 
demurrage for delay caused by him, 
if the custom of the trade requires 
the vessel to deliver at different plac- 


es in the same port. The Mary HE. 
Taber, 16 E. Cas. No. 95209) a Ben. 
105. 

[b] Effect of notice.—It has been 


held in a case where the consignee’s 
wharf was inaccessible on account of 
ice and lack of sufficient water, and 
where the master took ‘his vessel to 
the only accessible wharf in the port, 
and notified the consignee, and offered 
to deliver the cargo, that on the con- 
signee’s refusal to accept delivery, 
the lay days began to run twenty- 
four hours after notice to him. Cho- 
ate v. Meredith, 5 F. Cas. No. 2,692, 
Holmes 500. 


92. Manson v. New York, etc., R. 
Co., 31 Fed. 297, 24 Blatchf. 448 [aff 
26 Hed. 923]. 


93. Crow v. Falk, 8 Q. 
ECL 467, 115 Reprint 952. 


94. Time allowed when no lay days 
stipulated see supra §§ 1010, 1017. 


95. “hay days” see Lay § 2 note 
98. 


96. 
borny 3B. (2d) 


B. 467, 55 


New York, etc., SS. Co. v. Lam- 
aie Wibenreral ley ae COAG) 


535]; Leary v. Talbot, 160 Fed. 914, 
88 CCA 96; Nielsen v. Wait, 16 Q. B. 
1BE BT 

97. Steger v. Orth, 258 Fed. 619, 


170 CCA 73 [certiorari den 250 U. S. 
6630 20 S@t 11) 63) Is eds 119161], 


98. Yone Suzuki v. Central Argen- 
binlemeen 21) He (2d) Ao >A lmodell gee. 
(2d) 645]; Wasson y. Stetson, 214 
Fed. 329; Union Sulphur Co. v. Percy, 
180 Fed. 1, 103 CCA 355 [rev 173 Fed. 
534]; Elder Dempster SS. Co. v. Harn 
Line SS. Go., 168 Fed. 50, 93 CCA 472 
[rev 163 Fed. 868]; Harn Line SS. Co. 
v. Ennis, 157 Fed. 941 [aff 165 Fed. 
GAS, Gil COUN Gills. Balas Bernard, 
105 Fed. 994; Manchisa v. Card, 39 
Fed. 492; Commercial Trust Co. v. 
American Trust Co., 245 Mass. 166, 
139 NE 626; Monsen v. Macfarlane, 
miesoa ea @. 8B.) 5625 Davies iv.) Me- 
Veagh, 4 Ex. D. 265; Jackson v. Gal- 
loway, 5 Bing. N. Cas. 71, 35 ECL 48; 
P-yden v. Niebuhr, 1 Cab. & EH. 211; 
Leonis SS. Co. v. Bank, 
142. 


[a] Port of destination nominated 


11 Aspin.. 
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less the vessel delays reaching the designated place 
for unloading at the request of the consignee.®2 
also the shipowner must bear the loss due to deten- 
tion during loading where the exception by its terms 
applies only “during the voyage.’’?? 


[§ 1028] c. Lay Days®*—(1) Function. The pur- 
pose of stipulating in the charter party for a cer- 
tain number of days, called lay days,?® for load- 
ing and discharging, is to allow the charterer that 
length of time during which he may detain the ship 
without paying for her use, and to make him liable 
for any detention thereafter.?® 
contract provision to the contrary, the lapse of the 
lay day period without the charterer furnishing ear- 
go as agreed does not operate as a termination of 
the contract, but the ship must wait for the cargo 
a reasonable time thereafter, and for such time is 
entitled to demurrage in compensation.?? 


[§ 1029] (2) Commencement—(a) General Rules. 
Where the contract is express as to the time the 
lay days are to commence, it controls,°* even though 


So 


In the absence of 


requires arrival at the port to start 
lay days running, arrival at an outer 
harbor not being sufficient. The 
Plata v: Ford, [1917] 2 K. B. 593: 


[b] Proceed to “Odessa or as near 
thereunto as she might safely get” 
in a charter party fixes the lay days 
as commencing from the arrival of 
the ship at the outer harbor of the 
designated port and her giving notice 
of readiness to load, the outer harbor 
being as near as she could safely get. 
Pyman y. Dreyfur, 24 Q. B. D: 152. 


[c] One clear day.—The object of 
providing in a charter party for one 
clear day after notice of the readiness 
of the vessel to receive cargo before 
the lay days shall commence is to al- 
low the charterer such time for prepa 
ration, and, unless made so by the 
terms of the charter or custom of the 
port, Sunday is not to be counted as 


such a day. The Assyria, 98 Fed. 
SLC oon eC CART. 
[d] “Twenty-four hours after ar- 


rival’ means literally twenty-four 
hours, not a working day of eleven 
hours. The Olaf, 248 Fed. 807. 

fe] When reported at custom 


house.—By a charter party the ship 
was to proceed to a safe berth at the 
port of discharge as directed by the 
consignees, and there deliver her car- 
go, the lay days to commence when 
the steamer was reported at the cus- 
tom house and in free pratique at the 
port of discharge. The Ship arrived 
at the port of discharge on February 
7, and was reported at the custom 
house and in free pratique on that 
day, but was unable to get to her 
berth on account of the low tides un- 
til February 14. It was held that the 
lay days commenced on February 7. 
Larrinaga SS. Co. v. Green, [1916] 2 
Ir. 126; Macbeth v. Wild, 16 TI) ESR: 
497. 


{f] Provision which is negative in 
form but positive in effect governs 
the rights of the parties. Carbon 
Slate Co. v. Ennis, 114 Fed. 260, 52 
CCA 146 [rev 110 Fed. 404]. 


[g] Where two bills of lading are 
given requiring delivery of part of a 
cargo at different ports, they consti- 
tute independent contracts, and 
should be so construed in arriving at 
the commencement of the lay days. 
Bowen v. Sizer, 93 Fed. 227. . 


[h] Conflicting provisions.—W here 
a Charter party required delivery of 
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in other details the contract may be subsequently 
modified,®® or the loading or discharging may actu- 
ally begin before the stipulated time.! 
contract does not expressly fix the commencement 
of the lay days, it may be fixed by parol agreement 
subsequently entered into,’ or by 
the parties,’ or, in the absence of agreement or ef 
any provisions therein conflicting with the custom, 
In the absence of any 
conflicting eustom or contract provisions, the lay 
days do not begin to run until the vessel is in her 
berth or otherwise in actual readiness to load or 
discharge,® and where it is provided that the vessel 
shall proceed to a certain specified wharf or jetty, 
or one to be selected by the charterer, the arrival 
of the ship at that wharf or jetty is a condition 
precedent to the commencement of the running of 


by the custom of the port.* 


the cargo of lumber at the port of 
New York, and provided that the lay 
days for discharging were to begin 
when ‘‘captain reports his vessel ready 
to discharge cargo in New York Har- 
bor,” he may give the notice when 
ready in such harbor, notwithstand- 
ing a further provision that the char- 
terer shall pay towage from _ the 
mouth of Newtown Creek and return, 
which does not bind the charterer to 
have her discharge at a berth in such 
creek, but merely gives him the op- 
tion to do so. The Edward T. Stotes- 
bury, 187 Fed. 111, 109 CCA 31 [rev 
sub nom. Eaton v. Cargo of Lumber, 
180 Fed. 513]. 


99. See case infra this note. 


{a] Effect of substitution of place. 
—When parties stipulate that lay 
days shall count from a certain time, 
at a certain place, and another place 
is afterward substituted, the stipu- 
lation as to time applies to the sub- 
stituted place, in the absence of an 


agreement to the contrary. Reed v. 
Weld, 6 Fed. 304. 
1. The Skomvaer, 297 Fed. 746 


[mod 286 Fed. 711]; Elder Dempster 
SS. Co. v. Earn Line SS. Co., 168 Fed. 
50, 98 CCA 472 [rev 168 Fed. 868]; 
Earn Line SS. Co. v. Ennis, 157 Fed. 
941 [aff in 165 Fed. 633, 91 CCA 611]. 


2. The Katy, [1895] P. 56. 
3. See case infra this note. 


[a] Estoppel.—It has been eld 
that the action of charterers in fur- 
nishing cargo and receiving bills of 
lading therefor on a certain day 
estops them from denying that the 
lay days for loading had then com- 
menced. The Cyprus, 20 Fed. 144. 


4 Barker v. Borzone, 48 Md. 474. 


fa] Customary place of discharge. 
—In the absence of any stipulation to 
the contrary, the lay days do not com- 
mence to run until the ship arrives at 
the customary place of discharge in 
the port. of delivery. Anderson vy. 
Moore, 179 Fed. 68, 102 CCA 362 [aft 


173 Fed. 539]; Sanders v. Jenkins, 
PL8OTjo1, OQ. B.493 3. "Tapseott v. Bal- 
four, ll. RR. 8 Cy. P.46: Brereton iw. 


Chapman, 7 Bing.(559, 5 M. & PP. 526, 
20 ECL 251, 131 Reprint 216; Brown 
v. Johnson, C. & M. 440, 41 ECL 242, 
152 Reprint 497. 


[b] Two places of discharge in 
same port.—(1) Where, by the usage 
of a port, a cargo is to be discharged 
within the port at two different plac- 
es, both places taken together consti- 
tute the usual place of discharge, 
and the lay days commence to run 
from arrival at the first (McIntosh vy. 
Sunclair. Irs sR LIC be abGy ie) ut 
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the conduct of 


are suspended while the ship is pro- 
ceeding from the first to the second 
(Nielsen vs. “Wait,) 16 "@)) B7eD. 67,70 
Aspin. 553). 


5. The Baldhill, 42 F. (2d) 123 [aff 
sub nom. U. S. v. Atlantie Refining 
Co 33. Fs (2G)-<3660)-) 2. ver a 
craft-Wilkinson Co., 18 F. (2d) 977; 
F. S. Royster Guano Co. v. U. S., 18 
F. (2d) 469; Aktieselskabet Fido vy. 
Lloyd Braziliero, 283 Fed. 62 [aff 267 
Fed. 733, and certiorari den 260 U. S. 
737, 48 SCt 97, 67 L. ed. 489]; Con- 
stantine, etc., SS. Co. v. Auchincloss, 
161 Fed. 843, 88 CCA 661; The St. 
Bernard, 105 Fed. 994; Aalholm vy. A 
Cargo of Iron Ore, 23 Fed. 620; Rowe 
v. Smith, 23 N. Y. Super. 268; Sham- 
rock SS. Co. v. Storey, 8 Aspin. 590; 
Watson .v. Borner,' 16..T. Juv BR... 5243 
Cantiere Navale Triestina v. Handel- 
svertretung der Russe, &c., Naphtha 
Export, 4021) le cR. 179° 


[a] Readiness to load.—(1) A 
sailing ship, to be ready to receive 
eargo, so that lay days may com- 
mence to run, must be able to stand 
up, and must have discharged ‘her ear- 
go from all her holds, so that char- 
terer may have the disposal of the 


-whole of the vessel, or aS much there- 


of as he is entitled to under the char- 
ter, since until the ship is in such 
condition there is no obligation on the 
part of charterer to begin to load. 
The Skomvaer, 297 Fed. 746 [mod 
286 Fed. 711]. (2) Under charter 
parties for sailing vessels requiring 
charterers to furnish ballast for stif- 
fening before proeeeding to loading 
ports, where they furnished coal of 
good grade, brought from reputable 
dealers, which was received without 
objection, but heated, and was re- 
quired to be taken out at ports of 
loading, neither owners nor charter- 
ers are in fault for such conditions, 
and lay days for loading do not com- 
mence until such coal had been re- 
moved and the ships were actually 
ready to load cargo. Aktieselskabet 
Fido v. Lloyd Braziliero, 267 Fed. 733 
[aff 283 Fed. 62 (certiorari den 260 U. 
S. 737, 43 SCt 97, 67 L. ed. 489)]. ~ (3) 
A vessel anchored three and one half 
miles from shore is not warranted in 
giving notice of readiness to load, 
starting running of lay days. U.S. v. 
Atlantic Refining Co., 33 F. (2d) 366. 


[b] Custom or usage, to dispense 
with this legal obligation, must be 
so fixed and well understood as to be 
presumed to be part of the contract. 
Gronstadt v. Witthoff, 15 Fed. 265. 


{c] Particular stipulations con- 
strued.—(1) A stipulation that the 
vessel shall commence discharging 
upon arrival means arrival at a place 
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the time,® even though it subjects the vessel to an 
unreasonable delay in waiting for its turn,’ and 
even though the vessel cannot fully load at the 
designated place. ‘ 
the lay days do not begin until delivery of the cargo 
actually begins.® ¢ 
der duty to designate a berth, fails to do so, the 
lay days commence when the vessel 1s in readiness 
to discharge and has given notice thereof,'® and 
if the vessel is prevented from reaching the des- 
ignated place through the active fault of the char- 
terer, the days begin to count at the time she would 
have reached it, but for such fault;1? but after the 
vessel gets into the dock, the faet that the erowded 
condition prevents her securing a fit place for dis- 
charging the cargo does not prevent the lay days 
from running.?? 


In some cases it is held that 


If the charterer or consignee, un- 


Where the charter party makes 


where discharge is possible (Tweedie 
Trading Co. v. Pitch Pine Lumber Co., 
156 Fed. 88. And see Kenyon v. 
Puckery) 17) (RMD. 205 23 AML) a2) 
and is fulfilled so that the lay days 
then commence, when the vessel ar- 
rives in the immediate vicinity of the 
consignee’s dock and offers to deliver 
the cargo (Wiles v. New York Cent., 
etci, R. Co., 4 Thomps.' & C: CN. Yi.) 
264). (3) Where it is agreed that the 
time shall begin to run when the ves- 
sel is ready to receive or discharge 
cargo, the cbligation is fulfilled when 
the vessel is ready to go to her berth 
and not when she actually gets in. 
Swan v. Wiley, etc., Co., 161 Fed. 905, 
88 CCA 510. (4) Where the charter 
party does not obligate the charterer 
to provide a berth at the place of un- 
loading, or where the wharves are all 
public, so that charterer or consignee 
had no centrol over them, and where 
the contract provides that lay days 
shall commence when the vessel is 
ready to discharge, it was necessary 
for the vessel to be completely berth- 
ed before the lay days cummenced. 
Flood v. Crowell, 92 Fed. 402, 34 CCA 
415; Brett v. Harlan, ete., Co., 83 Hun 
BOD. ao LINDY cymes 


6. Tweedie Trading Co. v. Barry, 
205 Fed. 721, 124 CCA 15 [rev 194 
Fed. 286]; In re 2,098 Tons of Coal, 
135 Fed. 317, 67 CCA 671 [aff 128 Fed. 
514]; Gronstadt v. Withoff, 21 Fed. 
2535. ‘Cain vy. Garfield; 4 RY Cas: No: 
2,293, 1 Lowell 483; Little v. Steven- 
son, [1896] A. C. 108; Murphy v. Cof- 
fin,, 12. Q. B. Di 87; Tapscott) vy. iBal= 
four, ae -R. 8 C. Pi.463.Pineire.<vy./ Due 
pre, 9 Aspin. 297, 7 Com. Cas. 105; 
Watson v. Borner, 5 Com. Cas. 377; 
Bastifell -v. luloyd, J; HW &. Cy 3885 
Shadforth v.iCory,, 32 el. Jk @. 6. .owion 


7. Anderson vy. Moore, 179 Fed. 68, 
102 CCA 362 [aff 173 Fed. 539]. 


8. Aktieselskabet Inglewood vy. Mil- 
es Karri, etce., Forests, 9 Aspin. 


eich Cushing v. McLeod, 2 N. B. Eq. 


10. Mowinckel v. Dewar, 173 Fed. 
544 [aff Dewar v. Mowinckel, 179 Fed. 
355, 102 CCA 539]; Carbon Slate Co. 
v. Ennis, 114 Fed. 260, 52 CCA 146 
[rev 110 Fed. 404]. f 


11. In re 2,098 Tons of Coal, 135 
Bedi 317, 167 CCA. 6 71 [ath lO Sie niods 
514]; Aktieselskabet Inglewood v, 
Millar’s Karri, etc., Forests, 9 Aspin. 
411; Dall’ Orso v. Mason, 3 Ct. Sess. 
Cas. 419; Aktieselskabet Inglewood 
v. Millar’s Karri, etc., Forests, 88 L. 
To Reps IN: US. 15592 


dont Ewan v. Tredegar Co., 88 Fed. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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no provision for designation of a berth for discharge 
of cargo, the ship is an arrived ship at the end of 
the voyage specified in the charter party and is an- 
chored or moored waiting for orders, and lay days 
commence to run even though the vessel is not in 


a discharging berth.18 
[§ 1030] (b) Notice. 


contract do not require it.* 


Ordinarily, in addition to 
the ship proceeding to the place assigned, she must 
give formal notice of her readiness to proceed to 
an appropriate unloading place before her laying 
time begins,‘ but notice is unnecessary where the 
charterer is ready and the work begins at once,® 
or where the ship is chartered also for a homeward 
cargo, and the consignee after discharge of the out- 
ward cargo knows that the ship is ready to receive 
the homeward ecargo,'® or where the terms of the 
When it is needed, 
the notice, to be effective, must reach the shipper,1§ 
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_ ized to receive notice for him,!° or the consignee, 
where the charter party so provides,?° on a proper 
day,?? but it need not be in any particular form.?? 
The notice becomes effective upon lapse of the time 
named in the contract,?* including Sundays and 


holidays,?* or a reasonable time after it has been 


if there is an agent at the port of discharge author- 


_ 13. Armement Adolf Deppe v. Rob- 
inson [1917] 2 K. B. 204, 116 L. T. 664; 
Leonis SS. Co. v. Rank [1908] 1 K. B. 
499; Modesto v. Dupre, 9 Aspin. 297. 


14. U.S. v. F. S. Royster Guano 
Co., 288 Fed. 92 [mod sub nom. The 
Lake Yelverton, 300 Fed. 47]; Twee- 


die Trading Co. v. Pitch Pine Lumber 
Co., 156 Fed. 88; The Rocky City, 33 
Rogar’: Barker v. Borzone, 48 Md. 


[a] Charter stipulations.—(1) A 
provision in a charter that the time 
for discharging shall commence when 
the vessel is ready to unload and 
written notice given, “whether in 
berth or not,’’ must be given effect 
in accordance with its plainly ex- 
pressed meaning, and the lay days for 
discharging commence when the ves- 
sel gives notice that she is ready to 
unload and is ready, whether at her 
designated berth or not. W. K. Niver 
Coal Co. v. Cheronea SS. Co., 142 Fed. 
402) 73-CCA '502, 5 LRANS 126. [aft 
124 Fed. 937]. (2) Under a charter 
provision that lay days shall com- 
mence with notice of readiness to load 
or discharge, “having fulfilled cus- 
tom house formalities whether berth 
or cargo ready or not,’”’ notice of read- 
iness to discharge cargo given when 
the vessel arrived at the place de- 
signated by the government for an- 
chorage at the port of destination 
was not premature. Bell v. Stewart, 
31 F. (2d) 44. 


15. Washington Mar. Co. v. Ranier 
Mill, etc., Co., 198 Fed. 142. 


16. Two Hundred and Sixty-Hight 
Logs of Cedar, 24 F. Cas. No. 14,295, 
2 Lowell 378. 


17. Holman v. Gans SS. Line, 186 
Fed. 96, 108 CCA 208. 


[a] In England and Canada (1) 
it seems that notice is unnecessary 
(Harman v. Mant, 4 Campb. 161, 16 
Rev. Rep. 768; Harman y. Clarke, 4 
Campb. 159, 16 Rev. Rep. 768; Kemp 
vy. MeDougall, 23 U. C. Q. B.. (Ont.) 
380); (2) unless. provided for by con- 
tract (Bradley v. Goddard, 3 F. & F. 
638). 

18. The India, etc. v. Donald, 49 
Med anol CCA rm (s. 


19. See cases infra this note. 


[a] Where there is no agent on 
hand at the port of discharge to re- 
ceive the notice, it will not prevent 
the commencement of the running of 
the lay days. Hatton v. De Belaun- 
zaran, 26 Fed. 780; Broywn v. Ralston, 
9 Léigh (36 Va.) 532. 


20. See case infra this note. 


[a] Designation in charter party 
of person to be notified controls des- 
ignation in bill of lading, as between 
shipper and shipowner, when there is 
eo ee Bell v. Stewart, 31 F. (2d) 


21. See cases infra this note. 


{a] Giving of notice on holidays 
and Sundays.—(1) Under a charter 
providing that holidays shall not 
count as lay days, notice cannot be 
given on a holiday (Perry v. Spreck- 
les’ Sugar Refining Co., 110 Fred. 777), 
(2) but on the other hand, it has been 
held that notice given on Sunday is 
sufficient (Carroll v. Holway, 158 Fed. 
328; Lake v. Hurd, 38 Conn. 536). 

22. The Skomvaer, 297 Fed. 


[mod 286 Fed. 711]; Carroll v. 
way, 158 Fed. 328. 
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23. Grace v. Hansen, 273 Fed. 486. 

24 U. S. v. Gano-Moore Co., 35 
F. (2d) 398. 

25. See case infra this note. 

[a] By usual custom, the consig- 


nee has at least twenty-four hours 
after receiving notice to make his ar- 
rangements for receiving the cargo. 
Addicks v. Three Hundred and Fifty- 
Four Tons Crude Kainit, 23 Fed. 727. 


26. The Lake Yelverton, 300 Fed. 
47 [mod sub nom. U. S. v. F. S. Roy- 
ster Guano Co., 288 Fed. 92]; The 
Skomvaer, 297 Fed. 746 [mod 286 
Fed. 711]; L. N. Dantzler Lumber Co. 
v. Churchill, 136 Fed. 560, 69 CCA 270; 
Pierson v. Ogden, 19 F. Cas. No. 11,- 
160; Cushing vy. McLeod, 2 N. B. Ha. 
63. 


[a] Sufficiency of bunkers.—If 
bunkers are available, notice of readi- 
ness to load cargo may be effectual, 
although there is an absence of suf- 
ficient bunkers at the time. U. S. v. 
Bowring, 26 F. (2d) 91. 


27. See case infra this note. 


[a] Extension of lay days.—Since 
the vessel is under obligations to fur- 
nish the labor for discharging the 
cargo, a provision in the charter par- 
ty extending the lay days, if the ves- 
sel is unable to discharge at the rates 
provided, is not limited to cases where 
the vessel’s equipment is insufficient 
to discharge at that rate, but in- 
cludes cases where the laborers fur- 
nished by the vessel are not suffi- 
ciently efficient, because of general 
labor conditions at the port, to make 
the discharge at the required rate. 
U. S. v. Sugarland Industries, 281 
Fed. 239 [aff 296 Fed. 913 (certiorari 
den 265 U. S. 587, 44 SCt 461, 68 L. 


} ed. 1193)]. 


given,*® but not until the ship is in actual readi- 
ness to proceed to an appropriate unloading place.?® 


[§ 1031] (3) Computation—(a) In General. The 
method of computing lay days is subject to control 
of contract provisions relative thereto,?7 
the contract simply mentions “days” or “running 
days”** and there is no custom to the contrary, all 
running or successive days are to be counted,?® but 
where the phrase “working days’’®° is used, all eal- 
endar days on which the law permits work to be 
done are intended.*? 
legal holidays,?? unless the contract provides other- 


Where 


This excludes Sundays and 


[b] “As fast as the ship can work” 
allows counting of working days only, 
excluding Sundays. Commercial 
Steam Ship Co. v. Boulton, L. R. 10 
Q. B. 346. 


28. [a] Running days “are the 
days, during which, if the ship were 
at sea, she would be running. That 
means every day.” Nielsen v. Wait, 
46. Q> Body. 61. 


29. U. S.—Hughes v. J: S. Hos- 
kins Lumber Co., 136 Fed. 435; Peder- 
sen v. Eugster, 14 Fed. 422. 


Cal.—Brooks v. Minturn, 1 Cal. 481. 
; Mass.—Crowell y. Barreda, 16 Gray 
td 

N. Y.—Field v. Chase, Labor 50. 

Eng.—Brown v. Johnson, C. & M. 
440, 41 ECL 242, 152 Reprint 497; 
Niemann v. Moss, 6 Jur. N. S. 775. 


[a] Usage has, in some cases, de- 
termined that the word “days’’ means 
working, and not running, days, so as 
to exclude Sundays and holidays. 
Cochran vy. Retberg, 3 Esp. 121. 

30. [a] ‘*‘Working days” varies in 
meaning in different ports. Nielsen v. 
Wait, 16 Q. B. D. 67. 

31. See eases infra notes 32-40. 

32. Hughes v. J. S. Hoskins Lum- 
ber Co., 136 Fed. 435; Hagerman vy. 
Norton, 105 Fed. 996, 46 CCA 1; So- 
rensen v. Keyser, 52 Fed. 163, 2 CCA 


650; Pedersen v. Eugster, 14 Fed. 
422; Brooks v. Minturn, 1 Cal. 481. 
[a] Express exeeption of Sunday 


(1) in the charter party clearly shows 
the intention of the parties to exclude 
that day (Benson v. Atwood,.13 Md. 
20, 71 AmD 611), (2) but not other 
days, such as holidays and rainy 
days (James v. Brophy, 71 Fed. 310, 
18 CCA 49: The Cyprus, 20 Fed. 144); 
(3) and the fact that cargo is in fact 
discharged on Sundays does not af- 
fect their exclusion when the par- 
ties made a special agreement that 
the Sunday should not be counted as 
a lay day for that reason (Houlder v. 
Weir, [1905] 2 K. B. 267, 10 Aspin. 
81), (4) but, in the absence of sueh 
agreement or of any evidence tending 
to show an understanding to the con- 
trary, the fact that work was done 
on Sunday is held as indicating an _ 
intention of the parties that it should 
be counted as a working day (Nelson 
v. Nelson Line, [1907] 1 K. B. 788 
note). 

{[b] Half holidays.—({1) Where a 
state statute relating to half holidays 
does not make them obligatory, and 


where it is not shown that the steve- 
dores engaged im loading a vessel re- 
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wise,** and excludes also days when work is prevent- 
ed by order of the port authorities,*4 or by strikes ;#° 
but not days occupied with tasks which it was the 
duty of the charterer under the charter party to 
perform,*® or days subject to interruptions: or ac- 
cidents with respect to which the charterer assumed 
the risk,*7 or stormy days,*® unless the expression 
“weather working days’®® is used.*° Days lost in 
loading or unloading for reasons beyond the char- 
terer’s control and within the terms of the excep- 
tion clause are excluded,*! but the exception clause 
will not be extended in its application beyond the 
terms of the contract provision which stipulates the 
kind of cargo to be carried.4? In general, whole 
days only, and not hours or fractions of days, are 
considered in the computation,*® an exception exist- 
ing under the particular provisions of some charter 
parties.*# 


[§ 1032] (b) On Basis of Amount of Cargo. 
Where the contract requires loading or unloading 
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of a stated amount of cargo each day, the cempu- 
tation of lay days is made on that basis,*® working 
days only being counted, Sundays excluded,*® the 
working day including twenty-four working hours 
and fractional parts of a day being counted,*’ un- 
less the contract provides for a working day of 
twenty-four “consecutive” hours;*® but not to in- 
clude days when working was practically impossi- 
ble.t® Under such contracts, the lay days are com- 
puted on the amount of cargo actually loaded and 
stowed, and not that furnished to the vessel,°° but. 
where the cargo is lumber, and a deduction in freight 
is made for that part of it which is dressed, a pro- 
portionately greater amount of it is required to be 
discharged during a day.®! Provisions for lay days 
computed at a stated rate of discharge yield to other 
provisions requiring discharge of the vessel in turn 
and penalizing a violation by demurrage based on a 
required discharge at double the lay day rate for 
every day of wrongful delay.*? 


fused to work on Saturday afternoon 
because of the statute, such half holi- 
days are not be excluded. Holland 
Gulf Steamshipping Co. v. Hagar, 124 
Fed. 460; ‘Uren v. Hagar, 95 Fed. 493. 
(2) Under a charter party stipulating 
that lay days shall count according 
to the custom of port, and that twen- 
ty running days, Sundays and holi- 
days excepted, shall be allowed for 
loading and discharging, the holiday 
time, as fixed by the statute of port 
of loading, making Saturday after- 
noon a holiday, will not be included 
in the running days. Holman v. Gans 
SS. Line, 186 Fed. 96, 108 CCA 208; 
@links ve Hickie, 1s i. lyk. 40/8. 


33. Whittall v. Rahtken’s Shipping 
Com ELIOT Ke Ses. 


34. See cases infra this note. 


[a] Removal from dock during lay 
days.—VWhere the contract requires 
the boat to be brought to the dock 
of the consignee, and requires the 
payment of demurrage on the fail- 
ure to unload within three days, the 
removal of the boat from the con- 
signee’s dock within the three days 
by the public authorities, caused by 
the temporary closing of the canal, 
will prevent a recovery of demur- 
rage for the time the boat is prevented 
from returning to the dock. Gabler 
v. McChesney, 60 App. Div. 583, 70 
INS eo 


[b] Expiration of lay days before 
order effective.—Lay days given char- 
terer for loading are not affected by 
an official order giving other vessels 
preference, but which did not go into 
effect until after the lay days had 
expired. Taisho Kaiun Kabushiki 
poe: v. Gano Moore Co., 14 F. (2d) 
985. 


35. Saxon SS. Co, v. Union SS. Co., 
9 Aspin. 114. 


36. See case infra this note. 


[a] Preparations for taking on 
cargo.—As ‘working days” cover all 
days, except Sundays and holidays, it 
includes a day lost in putting up the 
gear of a vessel, preparatory to tak- 
ing her cargo, that work being, under 

“the terms of the charter party, a part 
of the charterer’s duty. Wood v. 
Keyser, 84 Fed. 688 [aff 87 Fed. 1007, 
31 CCA 358]. 


37. The Skomvaer, 
[mod 297 Fed. 746]. 


38. The Skomvaer, 


286 Fed. 711 


297 Fed. 746 


[mod 286 Fed. 711]. 


39. [a] “Weather working day” 
means a day, otherwise a working 
day, when the weather will reason- 
ably permit the carrying on of the 
work contemplated. The India, etc. 
v. Donald, 49 Fed. 76, 1 CCA 174. 


{[b] Phrase “rainy days,” when 
used in the exception of a charter 
party, applies to the days on which 
the raintall is such as to prevent the 
loading of the vessel with safety and 
convenience, the actual facilities of 
the port being considered. Schwaner 
v. Kerr, 170 Fed. 92 [aff 177 Fed. 659, 
101 CCA 285]; Balfour v. Wilkins, 2 
EF. Cas. No. 807, 5 Sawy. 429. 


40. Pyman SS. Co. v. One Hundred 
Tons of Kainit, 164 Fed. 364; Peder- 
sen v. Eugster, 14 Fed. 422. 


[a] Where vessel is to be unloaded 
at certain rate per day, only days on 
which work can be done are contem- 
plated; stormy days are to be ex- 
cluded. Harper v. M’Carthy, 2 B. & 
P. N. R. 258, 127 Reprint 625. 


41. Mazza v. J. G. White Engineer- 
ing Co., 274 Fed. 990; Hudson v. Ede 
L. R. 2 Q. B. 566; Michalinos y. Drey- 
sw Pi ahSE IBS Mb Isao, ING SE ILA 


[a] Ice preventing docking.—Un- 
der a provision of a charter party that 


“time lost through frost 
» . . that occasions a stoppage of 
delivery of coal to said steamer is 


not to be computed as part of the 
loading time,” the charter was held 
not liable for demurrage because of 
delay caused by ice which prevented 
the ship from docking at the loading 
place, neither party being in fault and 
the cargo having been at all times 
ready for loading. U.S. v. Kemmerer, 
T We (2d) rLs7 patie en Cdl sae 


42. See case infra this note. 


[a] “Wheat in sacks.”—A provi- 
sion of a charter party for the ecar- 
riage of a “full and complete cargo 
of wheat in sacks,” to be loaded by 
the charterers within lay days fixed, 
that lay days should not be counted 
during any time the bringing of the 
cargo to the port of loading by rail 
should be delayed by railway acci- 
dents “or any other hindrance .. ., 
beyond the charter’s control,’ did not 
entitle charterers to hold the vessel 
until the arrival of sufficient wheat 
of a particular kind was received, 
when they had sufficient of other 
kinds to load her within the time stip- 
ulated, but any delay on such account 


was at their risk as to the time to 
procure and load such cargo. Kerr 
v. Schwaner, 177 Fed. 659, 101 CC 
285 [aff 170 Fed, 92]. ’ 


43. Houlder v. Weir, [1905] 2 K. Bu 
267; The Katy, [1905] P. 56; Hough 
vy. Athya, 6 Ct. Sess. Cas. 961. : 


{a] Exclusion of days of readiness 
and despatch.—Where the contract 
provides for lay days, ‘‘counting from: 
the day of readiness until the day of 
despatch,’ and where it is not one 
by which a present interest is vested, 
the “day of despatch” and ‘day of 
readiness” are to be excluded. Mer- 
ritt v. Ona, 44 Fed. 369, 11 LRA 724. 


[b] Bain before noon prevents the 
day counting in a port where such is 
the custom, and in a case where, un- 
der the charter, only ‘‘weather work- 
ing days” counted, and no work was 
done after a morning rain. Pymarm 
SS. Co. v. One Hundred Tons of Kain- 
it, 164 Fed. 364. 


44. Yeoman v. Regem, [1904] 2 
K. B. 429; Branckelow SS. Co. v. Lam-— 
port, [1897] 1 Q. B. 570; Laing v. Hol- 
loway, 3 Q. B. D. 437. 


[a] Less than half day does not 
count in the computation under a 
charter which provides for the count- 
ing of half days. Branckelow SS. Co. 
v. Lamport, [1897] 1 Q. B. 570. ; 


_ 45. Yone Suzuki v. Central Argen-— 
tine R., 27 F. (2d) 795 [mod 19 F. (2d) 
645]; Grace v. Hansen, 273 Fed. 486; 
Turner v. Bannatyne, 10 Aspin. 1, 91 
Kea kvep: N.S! 618i720 "Rais. Rese 
Van Nievelt Goudrian v. Forslind, 133. 
L. T. Rep. N.S. 457. 


46. Wallace v. Cargo of 292,000 
Feet of Pine Boards, 224 Fed. 993. 


47. Weir v. Northwestern Com- 
mercial Co., 134 Fed. 991; Forest SS. 
Co. v. Iberian Iron-Ore Co., 9 Aspin. 
1 [aff 8 Aspin. 438]; Watson Bros. 
Shipping Co. v. Mysore Manganese 
Co., 11 Aspin. 364. 


48. Turnbull 
Fed. 265. 


49. See case infra this note. 


{a] Surf days are counted out. 
British, etc., Shipping Co. v. Lockett, 
Sets Gb Ie, 153 IGE e 


50. The Assyria, 
CCA 97. 


51. Randolph v. Wiley, 118 Hedy (7. 


Evans vy. Blair, 114 Fed. Z 
52 CCA 396. ae 


vy. Cruickshank, 7 


98 Fed. 316, 39 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1033-1035] 


[§ 1033] (c) Separate Computation for Loading 
and Unloading, and for Separate Voyages. The lay 
days for loading and discharging are considered sep- 
arately, and not together,®* unless the contract stip- 
ulates otherwise ;°* but where a ship is unloaded at 
different ports, a loss of time at one port may be 
offset against a saving at another.>> Where the 
contract grants the privilege of averaging days for 
loading and discharging in order to avoid demur- 
rage, the charterer, by settling for dispatch money 
after loading, elects not to average and will not be 
permitted again to exercise the option.®>* Under a 
charter party for a number of voyages, providing 
for “reversible” lay days for separate voyages, the 
word “reversible” does not entitle the charterers to 
set off days saved on one voyage against days lost 
on another voyage.*? 


[§ 1034] 5. Waiver and Indemnity.°*’ The pro- 
visions of the contract relating to demurrage or the 
right to demurrage after it has accrued may be 
waived,®® and waiver by the master is effective to 


53. Bailey v. Manufacturers’ Lum-, 546]. (6) 
ber Co., 224 Fed. 806; Baldwin v. 
Stamford Mfg. Co., 56 N. Y. Super.| of pier. 
1, 2 NYS 13; Marshall v. Bolckow, 6 


Q. B. D. 231; Avon SS. Co. v. Leask, | 201. 


18 Ct. Sess. Cas. 280. 
{a] Unloading at intermediate and 


(7) 


Keen v. Morse, 
237. 


SHIPPING 


Knowledge by those in 
charge of vessel of crowded condition 
Fish v. One Hundred and 
Fifty Tons of Brown Stone, 20 Fed. 
Lack of formal protest 
and long delay in bringing suit. 
49) Wed. 2535 0) CCA 


[58 C.J.] 601 


bind the ship.*° Waiver can be established only 
upon clear evidence.°! 


Indemnity. A person compelled to pay demurrage 
may recover the same from the person primarily lia- 
ble,°* but only upon clear proof that such demur- 
rage has been or must be paid®* and that responsi- 
bility therefor rests upon the person from whom in- 
demnity is sought;°* and such person so primarily 
liable cannot escape liability by offering a release 
proved by the evidence to have been obtained from 
the master by duress.°® A master can properly 
discontinue unloading until security for demurrage 
is given, only upon giving timely notice to the char- 
terer.°° Where a bond to secure payment of de- 
murrage is properly agreed to upon a sufficient con- 
sideration, liability thereon is not affected by the fact 
that the bond is not signed until after the cargo is 
discharged.®* Liability for interest under such 
bond is determinable by the law of the state where 
the bond was made and performable.*’ 


[§ 1035] C. Collection of Claim*®—1. Rate and 


time, the ship did not lose her right 
to demurrage by not breasting out, so 
as to admit of discharge from both 
sides of the vessel. The Glenfinlas, 
48 ee 758, 1 CCA 85 [mod 42 Fed. 
232). 


{d] Receipt in full for all claims 
(1) under a charter on payment of 


Mc- 


final ports.—It has been held that a 
provision for a certain number of 
days “for loading, discharging and re- 
loading” applies only to the ports of 
loading, intermediate discharge, and 
reloading, and not to the ultimate dis- 
charge at the end of the voyage, and 
that consequently charterer, wuder 
such a contract, is entitled to a rea- 
Sonable time for unloading at the 
final port of discharge. Sweeting v. 
Marcvhez, 14 GwUBs 538i22 Co ER asi; 
TSS I. 95S.) CS) DOL. 5288, 139s Reprint 
221. 


54. Duffy v. Miller, 1 Phila. (Pa.) 


[a] Aggregate allowance for sev- 
eral voyages.—Under a charter party 
providing for three voyages, and giv- 
ing the charterer a specified number 
of lay days, with liberty to use any 
portion thereof on either of the voy- 
ages, the fact that the third voyage 
was abandoned in accordance with 
provisions of the charter party did 
not affect the right of charterer to use 
the whole number of days at his op- 
tion, upon the two voyages made. 
Elwell v. Skiddy, 77 N. Y, 282. 


55. South American Metal Co. v. 
Kjoge, 12 F. (2d) 562. 

56. Oakville SS. Co. v. Holmes, 16 
yy Re 54 


57. Verren v. Anglo-Dutch 
WO 455. En RS Doo. 


Brick 


58. Waiver of lien see infra § 1044. 
59. See cases infra this note. 
[a] Waiver proved.—(1) Accept- 


ance of delivery at a point other than 
that specified in the charter party. 
Arreco v. Pope, 36 Fed. 606. (2) Ac- 
ceptance of reconsignment without 
objection. McGovern v. Heissenbut- 
tel, 16 F. Cas. No. 8,805, 8 Ben. 46. 
(3) Acquiescence of captain in order 
which conflicts with provisions of 
charter party. The Spartan, 25 Fed. 
44. (4) Agreement modifying char- 
ter party as to method of payment. 
Cargo of The Joseph W. Brooks, 122 
Fed. 881. (5) Failure to include de- 
murrage claim in monthly statements 
and settlements. Hagan v. Tucker, 
118 Fed. 731, 55 CCA 521 [aff 112 Fed. 


{b] Indorsement on bill of lading. 
—That the master indorsed only a 
small claim for demurrage on a bill 
of lading is not a waiver of a claim 
against the charterer for a greater 
amount. New York, etc., SS. Co. v. 
Lamborn, 13 F. (2d) 535 [mod 8 F. 
(2d) 382]. 


{c] Time spent in moving from 
one place of discharge to another can- 
not be made the basis of a claim for 
demurrage, where neither the vessel 
owner nor master made any objection 
at the time to unloading at more than 
one place. Moody v. Five Hundred 
Thousand Laths, 2 Fed. 607; Two 
Hundred and Sixty-Eight Logs of 
Cedar, 24 F. Cas. No. 14,295, 2 Lowell 
378. 


60. H. T. Hansen v. Nine Hundred 
and -Ninety-Eight Tons of Coal, 6 
Porto Rico Fed. 394. 


61. Henningsen v. Watkins, 110 
Fed. 574; The Dictator, 30 Fed. 637. 


[a] What constitutes waiver as 
against shipper.—Where a bill of lad- 
ing expressly gives the shipowner the 
right to hold the shipper for any 
charge under the contract, the fact 
that such owner does not enforce its 
right to collect demurrage from the 
consignee does not estop him from 
collecting such demurrage from the 
shipper, especially where the shipper 
consigned the cargo to itself, and re- 
mained the owner until actual deliv- 
ery to an indorsee of the bill of lad- 
ing. Tweedie Trading Co. v. Pitch 
Pine Lumber Co., 146 Fed. 612. 


[b] Delay not accompanied by 
claim of right.—Demurrage is recoy- 
erable where it does not appear that 
the delay was claimed as a matter of 
right by the consignee, but rather as 
a request voluntarily acceded to by 
the master. Davis v.°' Wallace, 7 F. 
Cas. No. 3,657, 3 Cliff. 123. 


[c] Effect of negligence of con- 
signee.— Where a ship has two hatch- 
es from which cargo can be discharged 
into two lighters of proper size on 
one side, but the consignee does not 
provide lighters capable of taking 
cargo from both hatches at the same 


only the freight due does not release 
the charterers from a claim for de- 
murrage which was made at the time 
by the master, and rejected, where the 
master was compelled to give such re- 
ceipt in order to collect the freight, 
and did so under protest. Durchman 
v= Dunn 101° Wed) 60619) Like- 
wise, it has been held that the deliv- 
ery of cargo and collection of freight 
money is not a waiver of a claim for 
demurrage. Iroquois Furnace Co. v. 
Elphicke, 200 Ill. 411, 65 NE 784 [aff 
OT AMD VN, aU E Ie 


62. Snell v. The Independence, 22 
F. Cas. No. 13,139, Gilp. 140; Miner v. 
Blume, 64 App. Div, 511,-72 NYS"320; 
Burstall v. Cave, 14 Que. Super. 110. 


63. Wilkesbarre Coal, etc., Co., 29 
E.. Cas. No. 17,661, 5 Ben. 482. 


64 Furness v. Leyland Shipping 
Co., 134 Fed. 815, 67 CCA 461; Salis- 
bury v. Seventy Thousand Feet of 
Lumber, 68 Fed. 916. 


{a] Proximate cause of delay.—A 
delay of the discharge by the vessel’s 
failing to give the winches a suffi- 
cient supply of steam does not make it 
responsible for demurrage paid by the 
consignee to another vessel waiting 
for the same berth, as the payment of 
such demurrage is not the natural and 
proximate result of the vessel’s delay. 
Milburn v. Federal Sugar Refining Co., 


16h Med. 7.788 (CCAS 577 [reve lop 
Fed. 368]. 

65. Durchman y. Dunn, 101 Fed. 
606. 


66. In re Ten Thousand and Figh- 
ty-Two Oak Ties, 87 Fed. 935. 


67. Emmons Coal Min. Corp. v. 
Ropner, 31 F. (2d) 948 [aff 17 F. (2d) 
386 (aff 31 F. (2d) 948 and certiorari 


den 230 U. S. 577 mem, 50° SCt 31 
mem, 74 L. ed. 628 mem) ]. 
68. Black Diamond SS. Corp. 


Fidelity, etc., Co., 33 F. (2d) 767. 


Interest recoverable under indem- 
nity bonds generally see Indemnity § 
30. 

69. Amount allowable for deten- 
tion resulting from collision see Col- 
lision §§ 340, 341. 


602 [58 C.J.] 


Amount—a. Measure of Damages. 


2 


his contract,’? 


of the vessel to take such measures 


ably available to mitigate the loss.** 
rule, courts of admiralfy have allowed the demurrage 


stipulated in contracts of charter 


of lading, except in cases where the loss of the ship- 
owner has been shown to be less*® or greater because 
extending beyond the demurrage period named in 
the contract,*® in which case compensation for the 


See cases infra this note. if 


Dead freight is not included. 
Arcos, Ltd., 


70. 


[a] 
Aktieselskabet-Reidar v. 
COP Plsne Lon 


(ol. 

[b] Loss of other cargo.—To lose 
an opportunity to carry a cargo for 
other persons is remote and specula- 
tive, and not direct, damages in a case 
of a vessel’s detention. Maclay v. U. 
S., 43 Ct. Cl. 90. 


71. Dampskibs Actieselskabet 
Sangstad v. Hines, 266 Fed. 390 [aff 
266 Fed. 502]; Starbird v. Barrons, 38 
N. Y. 230, 7 Transer; A. 232. 


fa] Vessel icebound for winter.— 
Where a boat owner agreeing to carry 
a cargo from one point to another is 
delayed in starting by the shipper’s 
failure to load the boat within the 
time agreed upon, but nevertheless 
proceeds and is frozen in at an in- 
termediate point for the winter, he 
may recover of the shipper all the 
damages sustained. Starbird v. Bar- 
rons, 38 N. Y. 230, 7 Transcr. A. 232. 


72. See cases infra this note. 


[a] Loading and stowing.—Where 
the charter party makes it the duty 
of charterer not merely to bring a 
cargo of lumber alongside, but to load 
it and stow it, the amount recover- 
able includes damages for delays in 
loading and stowing. Baldwin v. Sul- 


livan, Timber Co.) 142 No ¥.- 279" 36 
NE 1060 [aff 65 Hun 625, 20 NYS 
496]. 

{b] Time of towage between 


ports.— Under a charter for the car- 
riage of lumber to be loaded at two 
ports, requiring charterer to pay the 
towage between the two, the time of 
such towage cannot be charged for 
demurrage, nor the time lost in ob- 
taining a tug not due to any default 
of the charterer. Hagan y. Cargo of 
Lumber, 163 Fed. 657. 


73. Grace v. Hansen, 273 Fed. 486. 


fa] Inefficiency of stevedores.— 
Failure of a vessel to provide suffi- 
cient stevedores to handle cargo to 
be loaded and anchoring the vessel 
outside the customary distance at port 
would abate pro tanto demurrage for 
delay in furnishing cargo. Steamship 
Cop of W912euv., (Ce Ei. Pearson; \etec., 
Hardwood Co., 30 F. (2d) 770. 


[b] On statement of account.— 
Demurrage for delay caused by a 
freighter’s failure to have the stipu- 
lated amount of lumber alongside the 
ship and delivery of piling longer 
than specifications should be sub- 
tracted from demurrage payments re- 
covered from the shipowner to whom 
overpayments had been made. Dar- 
ling-Singer Lumber Co. vy. Oriental 
Naw Cos 12 Or (655, 2725 P4275. 


All damages for 
demurrage or in the nature of demurrage*® which 
a shipowner naturally and necessarily sustains by 
the default of the shipper may be recovered,*+ lim- 
ited to compensation for delays the risk of which 
are assumed by the charterer under the terms of 
and subject to deductions for delay 
resulting from the vessel’s default,** or for failure 
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as were reason- 
As a general 


party and bills | shipowner. 


-&2 
ages; 


74. U. S. v. Sugarland Industries, 
296 Fed. 913 [aff 281 Fed. 239 (cer- 
tiorari den 265 U. S. 587, 44 SCt 461, 
68 L. ed. 1193) ]. 


"5. New. York, 26te 7 R. (Co. v- 
Church, 58 Fed. 600, 7 CCA 384. 


[a] Customary rate.—Under a 
contract providing for the customary 
rate, the amount recoverable is not 
governed by the rules of a maritime 
association of the port, in the absence 
of proof that the rate thereby fixed 
is the customary rate. Randolph v. 
Wiley, 118 Fed. 77. 


[b] Technical violation of the 
charter party, otherwise fully execut- 
ed, does not entitle the vessel owner 
to claim the full penalty named in 
ye contract. The Cyprus, 20 Fed. 

4. 


[ec] Detention at place other than 
stipulated port of discharge.—It has 
been held that the demurrage stipu- 
lated in the charter party is the prop- 
er measure of damage only for deten- 
tion at the port of discharge; that 
where the freighter compels the ves- 
sel to sail for a different port and 
detains her there, the risk of the voy- 
age and wear and tear of the vessel 
are proper subjects of consideration. 


Shepherd v. Lanfear, 5 La. 336, 25 
AmD 181. 
[d] Items covered by specified 


rate.—The expense of carting away 
and cording up wood, which is being 
landed from a_ vessel, cannot be 
charged separately to the charterer, 
unless notice is given to him by the 
master that he intends to land the 
wood at his expense, where the char- 
ter party provides for demurrage at a 
specified rate for all delay caused by 
charterer. The Mary E. Taber, 16 F. 
Cas. No. 9,209, 1 Ben. 105. 


76. Jonasen yv. Keyser, 
443, 50 CCA 334. 


77. Dewar v. Mowinekel, 179 Fed. 
355, 102 CCA 539; Inverkip SS. Co. v. 
Bunge, [1917] 2 K. B. 193; Western 
SS. Co. v. Amaral Sutherland, [1913] 
3 K. B. 366 [app allowed on other 
grounds [1914] 3 K. B. 55]; Moorsom 


112° Hed. 


v. Bell, 2 Campb. 616, 170 Reprint 
1270. 
[a] Rate stipulated for indefinite 


time.—Inverkip SS. 
PLO LT Ines UB 93: 


78. Maclay v. The United States, 
43° Ota Cle 90, 4.03- 


79. Simmons Transp. Co. v. Alpha 
Portland Cement Co., 286 Fed. 955. 


[a] General rules of damages fol- 
lowed.—(1) All damages which the 
shipowner naturally and necessarily 
sustains by the default of the shipper 


Co. v. Bunge, 


[§ 1035 


further time is prima facie at the stipulated rate,’” 
but gives way to an inereased rate on evidence es- 
tablishing that the earning capacity of the vessel 
is greater than it was figured at for the contract 
demurrage period.’§ f 
or where the suit is to recover demurrage, not in 
a case where a cargo has been carried but where the 
charterer breached his contract by not supplying 
a cargo,®® the amount recoverable is to be ascer- 
tained by a jury upon consideration of all the rir- 
cumstances and of the real injury sustained by the 
It has been held that where there is 
an agreed rate of demurrage for vessels of that 
class, that controls,*! unless the amount stipulated 
is in the nature of a penalty, and not liquidated dam- 
but that, where there is no agreed rate, 


Where no rate is stipulated,*® 


may be recovered (Starbird v. Bar- 
rons, 38 N. Y. 230); (2) and where 
the cargo ultimately given the vessel 
is more profitable than that promised, 
the extra profit must be allowed in re- 
duction ef damages for demurrage 
(Pregenzer v. Burleigh, 6 Misc. 140, 
26 NYS 35). (3) However, no more 
than actual damages are recoverable 


for the detention of a vessel by a libel . 


which was without foundation in law, 
unless malice and want of probable 


cause in instituting the action are 
spew: Carter v. Tufts, 15 La.-Ann. 
16. 

{[b] Earnings of vessel.—Where 


no employment could have been ob- 
tained, no damages are sustained, but 
where the vessel is detained with full 
cargo and crew on board, and with all 
expenses going on, the earnings of 
the vessel furnish decided assistance 
in ascertaining the damages, Keyser 
ag oe es 122 Bed. 218, 58. CCA 


[c] Expenses before expiration of 
lay days.—The consignee is liable for 
reasonable expenses incurred by the 
ship with consignee’s consent before 
lay days expired, not exceeding de- 
murrage saved. Yone Suzuki v. Cen- 
tral Argentine R., 19 F. (2d) 645. 


{d] Shipowners’ obligation to 
minimize loss from demurrage does 
not arise until lay days have expired 
or the contract has been repudiated. 
Yone Suzuki v. Central Argentine R., 
19 F. (2d) 645. 


80. See cases infra this note. 


[a] Hire and maintenance of crew 
are included in the amount recover- 
able. Benson v. Atwood, 13 Md. 20, 
71 AmD 611. 


[b] Wharfage and watchman’s fee. 
—When the rate named in the char- 
ter party is adopted, it includes 
wharfage and watchman’s fees. The 
C. P. Raymond, 28 Fed. 765. 


81. Pendleton v. Northern Coal 
Co., 22 F. (2d) 317; Bailey v. Manu- 
facturers’ Lumber Co., 224 Fed. 806; 
Ross v. Cargo of 3,408 Tons of Poca- 
hontas Coal, 165 Fed. 722 [rev 175 
Fed. 548, 99 CCA 170]; Thompson v. 
Winslow, 130 Fed. 1001 [aff 134 Fed. 
546, 67 CCA 470]; Randolph v. Wiley, 
118 Fed. 77. And see Bowen vy. Sizer, 
93 Fed. 227 (where a construction is 
given to the agreed rate in that case). 


_[a] Varying rates to different con- 
signees of general cargo is permissi- 
ble, and liability of a consignee for a 
share of demurrage depends on the 
rate fixed for him. United States of 
America Ve DUErells El S23 eq eo Ko gee 


(od. 


82. Bailey v. Manufacturers’ = 
ber Co., 224 Fed. 806. eee 


For later cases, developments and changes in the law see Annotations, same title and section number 


~ 
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§§ 1035-1036] 


the shipowner is prima facie entitled to recover the 
probable net earnings of the vessel during the pe- 
riod of undue detention,’* or gross earnings where 
it is shown that the expenses of the ship could not 
be decreased during the period of delay,** or where 
additions to, or deductions from, gross earnings are 
made for any difference in her expenses during the 
time of such delay,*® and that inquiry into a sub- 
sequent period is not permissible;*® nor is a-harbor 
rule regulating the rate of demurrage in cases where 
no rate is agreed on applicable where action is 
brought to recover not demurrage, but damages for 
detention in the nature of demurrage.** Interest is 
recoverable when the amount of demurrage is liq- 
uidated by contract.*8 A demurrage rate stipulated 
in the charter party, while binding on the charter- 
er,*® is not binding on a subcharterer®® or con- 
signee who accepts the cargo under a bill of lading 
without knowledge of the charter party, and under 
circumstances not charging him with knowledge 
thereof.°t On the other hand, a consignee who has 
agreed to a demurrage rate in excess of that provid- 
ed for in the charter party between charterer and 
shipowner must pay at the higher rate.°? 

[§ 1036] b. Computation of Time. Demurrage 
commences to run after the expiration of the time 
allowed by the contract for detention or for the 
purpose of loading or unloading, or in case there 


83. 
SC 139, 32 Lb. ed. 496 [aft 11 Fed. 89 
429, 5 Hughes 391]; Packard v. Hines, i 


41 F. (2d) 557; Huron Barge Co. v. 90. 

Turney, 79 Fed. 109; Sheppard yv.| 218, 58 CCA 664. 
Philadelphia Butchers’ Ice Co., 21 F. 91. 

Cas. No. 12,757, 3 WklyNC (Pa.) 565; | 95 7 (2d) 125. 
Sprague v. West, 22 F. Cas. No. 13,255, 

Abb. Adm. 548; Kelly v. Fall Brook 92. 
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The Gazelle, 128 U. S. 474, 9/ Oranges, etc., 57 Fed. 236, 6 CCA 317. 
See cases supra notes 75-78. 
Keyser v. Jurvelius, 122 Fed. 


Solberg v. Cargo of Steel Rails, 


Houlder v. Commissioner of 
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is no time limited after the expiration of a rea- 
sonable time,’ and is recoverable for every day of 
detention thereafter, with no exception of rainy 
days, or Sundays,®* unless such days fall within the 
period allowed for loading or unloading, in which 
case that period is extended and the demurrage pe- 
riod reduced pro tanto,?® and in some eases it has 
been held that working days only are contemplat- 
ed.°° In computing the time, twenty-four hours are 
to be considered as a day,®? and allowance of a full 
day’s demurrage for detention of a ship during a 
substantial fraction of a day is proper.°8 After 
demurrage has commenced to run, it will not be sus- 
pended by the occurrence of an event within the 
exceptions of the loading clause, so that a loss re- 
sulting from any such event, if it occurs after de- 
murrage has commenced to run, falls upon the char- 
terer and not upon the shipowner;°® but where the 
contract requires conveyance by a specified ship, 
an event that terminates the contract terminates the 
right to recover any subsequent damages in the’na- 
ture of demurrage, even though such damages for 
an antecedent period are recoverable. Delay at the 
port of call will not be counted in computation of 
demurrage, unless and until exhaustion of lay days 
at the port of destination.2, Where the charter party 


does not limit the number of days a ship may be 


kept on demurrage, demurrage will run for a period 


ete;, Co.,169 App. Dive 1519 164 NYS 
834; Gibbon v. Michael’s Bay Lumber 
Co., 7 Ont. 746. 


[a] Exact time of detention may 
be shown, even though the shipowner 
may have previously presented a bill 
for a shorter time. HBikrem v. New 
eet Briquette Coal Co., 125 Fed. 
987. 


Coal Co., 67 Barb (N. Y.) 183; Stewart 
v. Rogerson, L. R. 6 C. BP. 424; The 
Gazelle, 2 W. Rob. 279, 166 Reprint 
Woo: 


[a] Net earnings per diem.—The 
loss sustained may be ascertained by 
showing the usual earnings of the 
vessel per diem. Bixby v. Bennett, 34 
Daly (N. Y.) 225. 


[b] Detention of yacht.—Demur- 
rage may be recovered for the deten- 
tion of a yacht, at the market rate of 
such craft, although the yacht was 
never let for hire, and no substitute 
was employed during the detention. 
The Lagonda, 44 Fed. 367. 


$4. Interlake SS. Co. v. 251,000 
Bushels of No. 2 Mixed Corn, 18 F. 
(Gd) 291: 


85. Tweedie Trading Co. v. Strong, 
ete., Co., 195 Fed. 929, 115 CCA 617 
[rev 157 Fed. 304]. 


86. - Huron Barge Co. v. Turney, 79 
Fed. 109. 


87. Chiarello v. Central R. Co., 246 
Fed. 327 [aff 256 Fed. 297, 167 CCA 
469]. 

88. Interlake SS, Co. v. 251,000 
Bushels of No. 2 Mixed Corn, 18 F. 
(2a) 291; Steger v. Orth, 258 Fed. 619, 
170 CCA 73 [certiorari den 250 U.S. 
663, 40 SCt 11, 63 L. ed. 1196]; Mil- 
burn v. Thirty-Five Thousand Boxes 
of Oranges, etc., 57 Fed. 236, 6 CCL 
317 [foll The M. Kalbfleisch, 59 Fed. 
198]. 


{al Demurrage payable day by 
day, when the master makes demand 
for payment each day, bears interest 
on daily amounts from the time when 
the demand was made. Milburn v. 
Thirty-Five Thousand Boxes of 


Public Works, [1908] A. C. 276. 
93. See cases infra this note. 


[a] Customary dispatch.—Under 
a contract allowing the charterer so 
much time aS was necessary to load, 
employing “customary dispatch,” the 
shipowner is entitled to compensation 
for such detention as he was sub- 
jected to beyond this time, but to 
no more. Creighton vy. Dilks, 49 Fed. 
107. 


[b] Fixed lay days.—Demurrage 
commences to run after the lapse of 
lay days fixed by the _ contract. 
Stepanovit v. Gillibrand, etc., 22 F. 
Cas. No. 13,360. 


[c] Fixed demurrage days.— 
Where demurrage days are fixed in 
the contract, and the charterer has 
made payment therefor required by 
the contract, demurrage for further 
delay is recoverable, beginning at the 
end of the last fixed demurrage day. 
Connor v. Smythe, 5 Taunt. 654, 1 ECL 
336, 128 Reprint 848. 


[d] Aggregate lay days for three 
voyages provided for in one contract 
must be exhausted before demurrage 
commences, the fact that the third 
voyage is abandoned does not affect 
the right of the charterer to use the 
demurrage allowed by his charter at 
his option upon the two voyages made. 
Elwell v. Skiddy, 77 N. Y. 282. 


94. Bell v. Stewart, 31 F. (2d) 44; 
Washington Mar. Co. v. Ranier Mill, 
etc., Co., 198 Fed. 142; Lehigh Valley 
Coalm Conryv., Loma Gbransp: Co." Lae 
Bed: 798, 98 COCA 506% sThe Oluf 19 
Fed. 459 [foll Lindsay v. Cushimano, 
i? Thed 50315 Burtonyiv., Butlers 2 
Root (Conn.) 214; Baldwin v. Sulli- 
van Timber Co., 142 N. Y. 279, 36 NE 
1060; Ulster Brick Co. v. Murtha, 


[b] “Every day, day by day.’”— 
A charter party providing for de- 
murrage for “every day, day by day,” 
is to be construed as referring to run- 
ning days, and not working days, and 
all days are to be counted, including 
rainy days, Sundays, and other holi- 
days. The Oluf, 19 Fed. 459. 


95. Ocean Carriers Co. v. A Cargo 
of Cork, 30 FE. (2d) 288. 


96. The Mary E. Taber, 16 F. Cas. 
No. 9,209, 1 Ben. 105; Whitehouse v. 
Halstead, 90 Ill. 95; Rigney v. White, 
4 Daly (N. Y.) 400; Saxon SS. Co. v. 
Union SS. Co., 9 Aspin. 114. 


[a] Bunkering during demurrage 
time.— Where the owners withdraw 
the ship from her loading position for 
bunkering purposes during demurrage 
time, the bunkering being in the in- 
terests of the shipowners, demurrage 
does not run against charterers during 
the nonworking hours of the time the 
ship is so withdrawn by the owners. 
In re Ropner Shipping Co., etc., [1927] 
LECH MES vero 


O77, rule, A Carconof bie slnons 
etc., 37 Fed. 124; Wiles v. New York 
Cent., etc., R. Co., 4 Thomps. & C. (N. 
Y.) 264; Orpheus Steam Shipping Co. 
v. Bovill, 13 Aspin. 404. 


98. F. S. Royster Guano Co. v. 
U. S., 18 F. (2a) 469; Trechman SS. 
Co. v. Hirsch, 37 Que. Super. 143. 


99. Berwind-White Coal Min. Co. 
v. Solleveld, ete., Stoomvaart Maats- 
chappij, 11 F. (2d) 80. 


1. Associated Portland Cement 
Mfrs. v. Houlder, 86 L. J. K. B. 1495. 


2s bharn— Line—-Sss Co, sve eManat 
Sugar Co., 269 Fed. 774. 
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that is reasonable under the circumstances.? 


[§ 1037] 2. Settlement. Settlements made by the 
master will generally be held to be conclusive as to 
the owners,* especially where it is shown that the 
charterer and the shipowner ratified the settlement 
made between the charterer’s agent and the master 
of the ship;> but negotiations on another matter 
not involving the claim for demurrage will not have 
the effect of releasing such claim. Payment under 
protest of demurrage charges claimed by the master 
after the cargo is on board is a payment under du- 
ress justifying action by the charterer to recover it 
back.? 

Conimission. Where the charter party provides 
that the charterer’s agent shall attend to the ship’s 
business at a foreign port on the customary terms, 
the collection of demurrage by him at the instance of 
the shipowner entitles the agent to the customary 
commission for such service at that port.® 


Arbitration. A clause in the charter party provid- 
ing for arbitration of demurrage claims is binding on 
the parties in England,® but not in the United 
States.?° 


[§ 1038] 3. Actions''—a. Remedy and Defenses. 
Claims for demurrage and for damages in the nature 
of demurrage are enforceable by actions in rem,” as 
well as by actions in personam.'® Where liability is 


created by express contract, suit should be brought . 


upon the contract,’* and where the action is for dam- 


3. Robbins v. Codman, 4 E. D. 12; 
Smith (N. Y.) 315; Wilson v. Otto [a] 
Thoresen’s Line, [1910] 2 K. B. 405. 5 


4 South American Metal Co. v. 
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See case infra this note. 


Necessity of notice of claim or 
lien.—No action in rem can be main- 
tained when no notice of any claim or 


[$§ 1036-1041 


ages in the nature of demurrage, special assumpsit 
or other form of action in which the implied prom- 
ise is specially pleaded is proper and necessary.'? 
An action on a bill of lading for demurrage 1s an 
action on a contract within the meaning of a statute 
regulating the trial of actions on contracts.*® 


[§ 1039] b. Defenses and Objections. Questions 
between the government shipowner and its operating 
agent, which in no way affect its readiness for serv- 
ice under the charter party, cannot be raised by the 
charterer as a defense to an action by the govern- 
ment for demurrage.*? 


Prematurity of action. Where loss from delay has 
accrued, an action to recover therefor is not pre- 
maturely brought because the evidence of loss is not 
in possession of plaintiff at the time.t% Delay in 
bringing the action is no defense if within the statu- 
tory limitation of time.t® Nor does delay constitute 
laches, where the claim was seasonably made, the 
rights of defendant were not prejudiced, and the de- 
lay was justified by circumstances.?° 


[§ 1040] c. Parties.2t Although, when the vessel 
is let on shares, the master is pro hac vice owner and 
entitled to sue,?? the lbel is properly filed in the 
name of the shipowner.7* 


[§ 1041] d. Complaint, Declaration, or Libel. The 
complaint, declaration,?* or lbel?® should state a 
cause of action in contract,?® without an improper 


[a] Mere lapse of time.—In an 
action for demurrage, commenced 
three and one-half years after the 
transactions, the mere lapse of time 
is insufficient to bar the action, in the 
absence of some special reason, such 
as loss of testimony. Tweedie Trad- 


at the 


Riley 


Kjoge, 12 F. (2d) 562; Burrill v.|lien for demurrage is made 

Crossman, 65 Fed. 104; Alexander v.| time of delivery of the cargo, or be- 

Dowie, 1 H. & N. 152, 156 Reprint | fore the commencement of suit. 

1156. v. A Cargo of Iron Pipes, 40 Fed. 605. 
[a] Settlement under protest by [b] 


the master leaves the amount right- 
fully due an open question, and the 
owner is entitled to urge his claim in 
accordance with his own views with- 
out regard to the grounds of the mas- 
ter’s protest. Holland Gulf Steam- 
shipping Co. v. Hagar, 124 Fed. 460. 


[b] Time charterer who has com- 
promised and settled a claim for de- 
murrage against a consignee cannot 
assert a claim for the balance which 
was in dispute, against the vessel, on 
the ground that he could have recoy- 
ered in full but for the master’s mis- 
pouemels The Buckingham, 129 Fed. 


5. South American Metal Co. v. 
Kjoge, 12 F. (2d) 562. 


6. See case infra this note. 


[a] Vessel’s payment to consignee 
for coal undischarged to prevent loss 
of another charter by delay in sailing 
does not release demurrage claims. 
Yone Suzuki v. Central Argentine R., 
27 EF. (2d) 795 [mod 19 F. (2d) 645]. 


7. Darling-Singer Lumber Co. v. 
Oriental Nav. Co., 127 Or. 655, 259 P 
420, 272 P 275. 


8. The Monkshaven, 250 Fed. 1000. 


9. Temperley Steam Shipping Co. 
Vamomy7t De [9.00 2s eo ae The 
Portsmouth, [1910] P. 293 [dist Ham- 
ilton Vv. Mackie, "5 T. L. BR. 677). 


LO; =Straits of Dover ss). Conv. 
Munson, 95 Fed. 690. 
11. Jurisdiction see Admiralty § 


78. 


Supplementary libel may be 
filed for detention subsequent to the 
original libel, where only part of the 
cargo was seized under the first libel. 
Eight Hundred and Forty-One Tons of 
Iron Ore, 25 Fed. 864. 


as The William Marshall, 29 Fed. 
14, Atty V.sParicsh ee, ceo Nie: 
L04, si20 Reprint. 394 (Cropton. vy. 


Pickernell, 16 M. & W. 829, 153 Re- 
print 1427. 


15. Wordin v. Bemis, 32 Conn. 268, 
85 AmD 255; Horn v. Bensusan, 9 C. 
ap des WADE SS a ONive Zalal Nees. TRAE 
1021, 2 M. & Rob. 326, 174 Reprint 304; 


Harrison v. Wilson, 2 Esp. 709, 170 
Reprint 504; Brown v. Ross, 5 U. C. 
Q. B. (Ont.) 469. 

16. Jones v. Freeman, 29 Md. 273. 


17. U. S. v. Courtright-Dimmick 
Co., 28 KF. (2d) 142. 


18. Ulster Brick Co. v. Murtha, 
ones Co., 169 App. Div. 151, 154 NYS 
834. 


Laches generally see Admiralty §§ 
240-245; Equity §§,.211—252. 


19, HS. Royster Guano’ Co; vy. Ui. 
S., 18 F. (2d) 469. 


[a] Time does not begin to run 
against a suit for demurrage for de- 
lay in discharging until the lay days 
allowed have expired. Davis v. 
Smokeless Fuel Co., 196 Fed. 753, 116 
CCA 381 [aff 182 Fed. 1004]. 


20. F. S. Royster Guano Co. v. U. 
So 8 BY (ay 469: 


ing Co. v. Thomsen, 173 Fed. 710. 


[b] Delay until bankruptcy inter- 
venes.—Laches in claiming the de- 
murrage until after bankruptcy of 
the holder of the bills of lading held 
not to defeat a claim against the pur- 
Chaser of the bills not exercising dili- 
gence in protecting itself. U. S. v. 
American Sugar. Refining Co., 28 F. 
(2d) 140. 


21. Generally 
[45—l 53cseParticsmajCerd. toms 


22. Wordin v. Bemis, 32 Conn. 268, 
85 AmD 255; Hunt v. Barker, 64 Me. 
344. See Hill v. Stetson, 39 N. J. L. 
84 (where it was stated broadly that 
the master of a vessel is entitled to 
the demurrage, but it appears that 
the master in that case was also part 
owner of the vessel). 


{a] Right does not exist when the 
vessel is not let on shares, and the 
action is upon an implied promise to 
pay demurrage. Brouncker vy. Scott, 
4 Taunt. 1, 128 Reprint 226. 


23. Sheppard v. Philadelphia 
Butchers’ Ice Co., 21 FE. Cas. No. 12;- 
15%, 3 WklyNC’ (2a.) 565. 3 


see Admiralty §§ 


24. Generally see Pleading §§ 132- 
196. 

25. Generally see Admiralty §§ 
184-192. 


26. Clyde v. Wood, 189 App. Div. 
U3T 129) INNISeZiaze 


[a] Allegations held necessary.— 
(1) Facts imposing liability on con- 
signee. Merritt, etc., Derrick, etc., 
Co. v.95 Vogeman,, 127, Medse7z0.. (2) 
Compliance with custom house for- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1041-1042] 


joinder of counts,?” or a statement of evidentiary 


matters.78 
[§ 1042] e. Evidence. 


Although libelant is enti- 
tled to the presumption that the judgment of the 
master as to the anchorage of the vessel during the 
loading was properly exercised,?® the burden is upon 
him to show facts which determine when lay days 
begin to run,*° and the default of respondent in de- 
taining the vessel beyond the time specified in the 
charter party or, in ease no time is specified, beyond 
the customary and reasonable time;?! but when such 
detention is shown, it devolves on respondent to 
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stances which excuse the charterer or consignee from 


responsibility therefor,** and evidence of the cir- 


prove the vessel’s responsibility,?? or the cireum- 


malities to show commencement of 
lay days (Tariff Act [1922] §§ 433, 
448, 450 [Comp. St. ‘Suppl. Annot. 
[1923] §§ 5841e2, 5841e17, 5841e19). 
Isbrandsten-Moller Co. v. 452,413 Feet, 
BeMe of Lumber, 14°R. (2d) "207: 


[b] Libel held sufficient.—A libel 
against a charterer for demurrage, 
which sets. out the provisions of the 
charter party, the amount of cargo, 
and the times when loading and dis- 
charging commenced and ended, and 
alleged generally that respondent 
failed to deliver and receive the cargo 
at the rate provided for in the charter, 
is not subject to exception, because it 
did not specifically negative compli- 
ance with particular requirements of 
the charter. U. S. v. Foye Tie Co:, 
300 Fed. 1000. 


27. Temperley v. Brown, 6 Jur. 
150; Mathewson v. Ray, 16 M. & W. 
$29, 153 Reprint 1215. 


28. Mott v. Frost, 45 Fed. 897. 


29. Three Hundred and Ninety- 
Three Tons of Guano, 23 F. Cas. No. 
14,011; 6 Ben. 533. 


30. See case infra this note. 


[a] Readiness to load.—As affect- 
ing the time when lay days begin to 
run, the vessel has the burden of 
proving that she is actually ready for 
cargo when  so_ reported. eS: 
peers Guano Co, v. U. S., 18 F. (2d) 


31. Ottawa Transit Co. v. 261,000 
Bushels of Wheat, 260 Fed. 493; Dick 
Chiarello & Bros., Inc. v. Central R. 
Cow 256 Feds 297, 167) CCA 469 [aff 
246 Fed. 327]; Tweedie Trading Co. 
Vaeabarry, 205 med. 7215 124 CCA 15 
[rev 194 Fed. 286]; Williscroft v. 
Cargo of the Cyrenian, 123 Fed. 169; 
Empire Transp. Co. v. Philadelphia, 
ete., Iron Co., 77 Fed. 919, 23 CCA 564, 
385 LRA 623 [aff 70 Fed. 268]; Riley 
Vv. A (Cargo, of Iron Pipes, 40 Fed. 
605; Levech v. A Cargo of Wooden 
Posts; 34 Hed. 917; Paquette v. A 
Cargo of Lumber, 23 Fed. 301; Read 
v. Delaware, ete., Canal Co., 49 N. Y. 
652 mem [rev 3 Lans. 213]; Tweedie 
Mradinic | Coseva Craiz,, li59) App... Div. 
192, 144 NYS 64. See Van Etten v. 
Newton, 15 Daly 538, 6 NYS 531, 7 
NYS 663, 8 NYS 478 (a rehearing will 
be granted where it appears after 
judgment that the delay was due to 
third persons). 


32. U.S. v. American Sugar Refin- 
ing Co., 28 F. (2d) 140; Yone Suzuki 
v. Central Argentine R., 27 F. (2d) 795 
[mod 19 F. (2d) 645]; The Hans 
Maersk, 266 Fed. 806; Kells Mill, etc., 
Co. v. Pennsylvania R. Co., 89 N. J 


L. 490, 98 A 309 [aff 90 N. J. L. 325, 
100 A 1070]. 

33. Charles E. Hires Co. v. Porto 
Rico International Corp., 285 Fed. 


Harding v. 4,698 Tons of New 
Rivers Steam Coal, 147 Fed. 971; 
Hagar v. Elmslie, 107 Fed. 511, 46 
CCA 446; Empire Transp. Co. v. Phila- 


645; 


delphia, etc., Coal, etc., Co., 77 Fed. 
919, 23 CCA 564, 35 LRA 623 [aff 70 
Fed. 268]; Sheppard v. Philadelphia 
Butchers’ Ice Co., 21 F. Cas. No. 12,- 
(5dy 3 NVKIVING} CPas)) 565s 


34  Starbird v. Barrons, 38 N. Y. 
230, ¢ Dranser, A: 232; Cross v. Beard, 


PGRN ce a 0s 

35. See case infra this note. 

[a] Custom of port.—Under a 
charter requiring the charterer to 


furnish cargo as fast as the steamer 
can load, a custom of the port re- 
specting the rate of loading held in- 
admissible. Steamship Co. of 1912 v. 
C. H. Pearson, etc., Hardwood Co., 30 


LOB ROO YiTKOE 
36. Chicago v. Hawgood,  etc., 
Transit ©o., 110 Til. A. 34; Dayton vy. 


Parke, 142 N. Y. 391, 37 NE 642. 


[a] Method of computation.—It 
has been held that libelants must give 
satisfactory proof as to a method of 
computation by which the court can 
ascertain the damages with reason- 
able precision. Sprague wv. West, 22 
F. Cas. No. 13,255, Abb, Adm. 548. 


[b] More than amount claimed 
may be awarded, upon a proper show- 
ing of facts, as in admiralty the court 
may award any relief which the law 
applicable to the case warrants. The 
Gazelle, 128 U. S. 474, 9 SCt 139, 32 
L. ed. 496. 


37. The Joseph W. Brooks, 122 
Fed. 881. 

[a] Evidence held sufficient to 
show: (1) That the delay was due to 


causes which entitled the libelant to 
recover. Taylor v. Fall River Iron- 
works, 124 Fed. 826. (2) That the 
failure of the charterer to furnish 
cargo caused delay. Henningsen v. 
Watkins, 110 Fed. 574. (3) That the 
charterer refused to load suitable 
barges which were tendered. Guinan 
v. Weaver Coal, etc., Co., 128 Fed. 203. 
(4) That the delay was due to the 
fact that the stevedore employed by 
the master to stow the cargo did not 
have men to do the work. L. N. 
Dantzler Lumber Co. v. Churchill, 136 
Fed. 560, 69 CCA 270. (5) That plain- 
tiff did not have reasonable dispatch 
in discharging to which he was en- 
titled. Leonard v. William G. Barker 
Co., 214 Fed. 325. (6) That the work- 
ing day for discharging certain ves- 
sels at Colon was eight hours, and not 
ten hours. Tweedie Trading Co. v. 
New York Cent., ete., R. Co., 194 Fed. 
281. (7) That lumber was allowed by 
the charterer to accumulate on the 
wharf, impeding the work of unload- 
ing. Washington Mar. Co. v. Rainier 
Mill, ete., Co., 198 Fed. 142. (8) That 
the delay was due to the inefficiency 
of the labor employed. U.S. v. Su- 
garland Industries, 281 Fed. 239 [aff 
296 Fed. 913 (certiorari den 265 U.S. 
587, 44 SCt 461, 68 L. ed. 1193)]. (9) 
That the stevedore who loaded the 
lumber was employed by the charter- 
er, not by the ship, although he testi- 


cumstances excusing the delay is admissible;** but 
evidence is not admissible to establish facts which 
under the terms of the particular contract would not, 
excuse the delay.*? 
tiff or libelant must prove not only undue’ detention 
of the vessel, but also damage ensuing therefrom,;*® 
and to do this, he must present evidence of sufficient 
weight to establish both propositions.*7 
respondent having the burden of showing excuse 
from liability** must do so by sufficient evidence.?® 


To be entitled to recover, plain- 


Similarly 


fied he took orders as to the stowage 
from the master, who was given au- 
thority to direct the stowage by the 
charter party. Grace v. Hansen, 273 
Fed. 486. (10) That steamers were 
ready to load on the date called for in 
the Gontract. -U. S. v. Coal, Cargo o£ 
The Henry County, 11 F. (2d) 805 [aff 
11 EF. (2d) 809 (certiorari den 273 U. 
S. 696 mem, 47 SCt 92, 71 L. ed. 845 
mem) lj9 Us S. ve. CoaliCarsogor ePine 
Franklin County, 11 F. (2d) 805 [aff 
11 F. (2d) 809 (certiorari den 273 U. 
S. 696 mem, 47 SCt 93, 71 L. ed. 845 
mem) ]. ; 


[b] Evidence held insufficient to 
establish: (1) The failure to furnish 
sufficient lighters to discharge cargo 
on both sides of the vessel was due to 
the fault of the charterer. 2,000 Tons 
of Coal, 135 Fed. 734, 68 CCA 372. 
(2) An agreement for quick dispatch. 
Benedict v. Cargo of 6,086 Railroad 
Ties, 151 Fed. 366. (3) A defense that 
the agreement upon which the action 
is based was in fact made with third 
persons. Johnson v. Ocean SS. Co., 
43 Fed. 801. (4) A custom to dis- 
charge certain kinds of a cargo on 
lighters. Gronstadt v. Witthoff, 15 
Bed. 265. (5) The failure to dis- 
charge from both hatches was due to 
the fault of the charterer. Standard 
Fuel Supply Co. v. Gray, 183 Fed. 
513, LOGVOCA 595 (6)5 Hault of sthe 
charterer respecting the character of 
the coal loaded on vessel for stiffen- 
ing or the method by which it was 
loaded. Aktieselskabet Fido v. Lloyd 
Braziliero, 283 Fed. 62 [aff 267 Fed. 
733 (certiorari den 260 U. S. 737, 43 
SCt 97, 67 L. ed. 489)]. (7) Negligent 
delay in loading the vessel. Acme 
Transit Co. v. 133,000 Bushels of 
Wheat, 243 Fed. 970. 


38. See supra text and note 32. 
39. See cases infra this note. 


[a] Excuse held shown.—(1) De- 
lay caused by the ship’s failure to 
make full use of wharf facilities. 
Ashcraft-Wilkinson Co. v. U. S., 29 F. 
(2d) F9CL Sirevas LSE (2a) ee Orin eee)) 
Delay provided for in a modification 
of the charter party acquiesced in by 
the owner. American Trading Co. v. 
Ingram-Day Lumber Co., 110 Miss. 31, 
69 S 707. (3) Delay caused by strike 
of trainmen under contract excepting 
delays caused by strikes. U. S. v. 
Coal Cargo of The Henry County. 11 
F, (2d) 805 faff 11 F. (2d) 809 (cer- 
tiorari den 273 U. S. 696 mem, 47 SCt 
92 mem, 71 L. ed. 845 mem)]; U.S. v. 
Coal Cargo of the Franklin County, 11 
FEF. (2d) 805 [aff 11 F. (2d) 809 (cer- 
tiorari den 273 U. S. 696 mem, 47 SCt 
93 mem, 71 L. ed. 845 mem)]. (4) 
Delay caused by vessel’s unreadiness 
to discharge. Commercial Trust Co. 
vy. American Trust Co., 245 Mass. 166, 
139 NE 626. 


[b] Excuse held not shown.—(1) 
An alleged breach of the charter party 
by the shipowner, which did not cause 
or contribute to the delay. Atlantic, 
etc., SS. Co. v. Guggenheim, 147 Fed. 
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Parol evidence*® is inadmissible to vary or add to 
the written contract of the parties as respects de- 
livery and demurrage,*! except in cases of ambigui- 


ty.*? 
[§ 1043] f. Questions for Jury. 


whether there has been an unreasonable delay in 
loading or discharging is a question of fact for the 


Hurry. = 


[§ 1044] D. Lien.t# Although in England and Can- 
ada the shipowner has a len for demurrage only 
where given by the charter party and incorporated in 
the bill of lading,*® it is well settled in the United 
States that the vessel owner has a maritime len for 


SHIPPING 


The question of 


demurrage on the cargo of a person responsible for 


LOSs ile CCAY329 Wathi2e hed: 330. 
(2) Government cominandeering coal 
which the charterer intended to load, 
but not showing that the cargo could 
not be procured from other dealers in 
the vicinity, or shipped in from else- 
where. Hires Co. v. Porto Rico In- 
ternational Corp., 285 Fed. 645. 


[ce] Giving preference to other 
vessel not justified.—Where a bill of 
lading provided for double rate of 
discharge in case a later vessel was 
given preference, the fact that later 
vessels are given preference throws 
on the consignee the burden of justi- 
fying such action, and it is not suffi- 
ecient for it to show that no depar- 
ture was made from the ordinary 
business practice, but it must also 
show that the practice was reason- 
able. Davis v. Garfield, etc., Coal Co., 
251 Fed. 743. 


{d] Defense held not waived.— 
That a claim for demurrage was first 
rejected on insufficient excuse of force 
majeure is not a waiver of other de- 
fenses. New York, etc., SS. Co. v. 
Lamborn, 13 F. (2d) 535 [mod 8 F. 
(2d) 382]. 

40. Generally §§ 
1228-1234. 


41. Sorensen v. Keyser, 51 Fed. 
30, 280C A 92: Barclay v., Holm, 2.3: 
Cas. No. 974; Higgins v. U. S. Mail 
SS. Co., 12 F. Cas. No. 6,469, 3 Blatchf, 
282. 


[a] Amount of demurrage de- 
manded by the master cannot be 
shown by a witness. Delafield v. De 
Grauw, 22 N. Y. Super. 1. 


[b] Where both parties allege that 
important provisions of the contract 
of transportation were not embraced 
in the bills of lading, it is competent 
for plaintiff to testify that it was 
orally agreed that the cargo should 
be unloaded alongside, and that if 
plaintiff’s canal boat was sent beyond 
a certain place, defendant should pay 
the expense of towing it. Doty v. 
Thomson, 116 N. Y. 515, 22 NE 1089. 


42. The Wanderer, 29 Fed. 260. 


43. Fulton v. Blake, 9 F. Cas. No. 
5,153, 5 Biss. 371; Scholl v. Albany, 
ete:. lron, etc.’ Co.) TOINS > 6087 55: 
NE 782; Cross v. Beard, 26 N. Y. 85. 


44. Ihien for freight see supra §§ 
861-867. 


45,. ‘Gray v. Carr, Li R.'6'Q: By 522. 
PeAspiny 1153 Phillips) v. Rodite, l5 
Hast 547, 13 Rev. Rep. 528, 104 Re- 
print 950; Gladstone vy. Birley, 2 
Meriv. 401, 35 Reprint 993, 3 M. & S. 
205, 105 Reprint 587; The Cargo ex 
Drake, 5 CanLTOccNotes 471; Land 
v. Woodward, 5 U. C. Q. B. (Ont.) 190. 


[a] Construction of charters con- 
ferring lien.—(i) A lien for “demur- 
rage” extended to damages for deten- 


see Pvidence 


tion by not loading stiffening coal, as 
well as to demurrage proper. Sau- 
guinetti v.. Pacific Steam Nav. Co., 2 
Q. B. D. 238. (2) Where the charter 
party allowed ten days demurrage 
and gave a lien for freight and de- 
murrage, quere whether the lien for 
“demurrage” extended to damages for 
detention beyond the demurrage days. 
Kish -v: Kory, “i? B10 (eb. be 28) 
A clause for a lien held to apply only 
to demurrage at the port of discharge, 
not to damages for delay at the port 
of loading. Lockhart v. Falk, L. R. 
10 Exch. 132. (4) A clause for a lien 
extended to demurrage at the port of 
loading, as well as at the’port of dis- 
charge. Francesco v. Massey, lL. R. 8 
Exch. 101. (5) A charter party pro- 
vision for the payment of demurrage 
“day by day as falling due,” and for 
an absolute lien ‘‘for the recovery and 
payment of all freight, demurrage, 
and all other charges whatsoever,” 
gave a lien for demurrage at the port 
of loading, but not a lien for expenses 
incurred by arrangement between 
themselves ant the charterers outside 
any charter party obligation. Rederi- 
actieselskabet Superior v. Dewar, 
[1909] 2 K. B. 998 [dist Gardner vy. 
Trechmann, 15 Q. B. D. 154; Peder- 
son v. Lotinga, 5 Wkly. Ren. 290]. 
(6) In the absence of an exception 
clause, a clause giving the shipowner 
a lien operates to give the shipowner 
a lien notwithstanding the charterer 
is prevented from loading because of 
stormy weather. Job v. Boe, 8 New- 
foundl. 405. 


{[b] If bill of lading provides 
merely that freight shall be paid as 
per charter party, the lien given by 
the charter party does not attach for 
demurrage against holders of the bill 
of lading who are strangers to the 
charter party. McLean v. Fleming, 
be. 2) He Lemises 128-5 MA Spinsed eo: 
Chappel v. Comfort, 10 C. B. N: S. 802, 
100 ECL 802, 142 Reprint 669; Smith 
v. Sieveking, 4 BE. & B. 945, 82 HCL 
945, 119 Reprint 600 [aff 5 E. & B. 
589, 85 ECL 589, 119 Reprint 352]. 


46. Solberg v. Cargo of Steel Rails, 
25 F. (2d) 125; California, etc., SS. 
Co. v. 138,000 Feet of Lumber, 23 F. 
(2d) 95; Hawgood v. One Thousand 
Three Hundred and Ten Tons of Coal, 
21 Fed. 681; Two Hundred and Seven- 
ty-Five Tons of Mineral Phosphates, 
9 Fed. 209; Donaldson v. McDowell, 
7 KF. Cas. No. 3,985, Holmes 290 [aff 
12 F. Cas. No. 6,987, 2 Lowell 93]. 


[a] Authority to create.—The 
owner of the cargo may of course con- 
tract for a lien thereon, and even 
after parting with the title, may do 
so, provided he is acting as agent of 
the purchaser in arranging means for 
transportation. Plummer v. Two 
Hundred Tons of Rails, 149 Fed. 887; 
Taylor v. Fall River Ironworks, 124 
Fed. 826. 


[§§ 1042-1044 


a detention, enforceable in admiralty, regardless of 
the existence or nonexistence of an express contract 
for a lien or even for demurrag 
when the cargo is on board,** but not until then, and, 
in the absence of contract therefor, it does not cover 
demurrage incurred in loading,** and a cesser clause 
inapplicable to the loading demurrage*® will not 
operate to extend the lien thereto.°° But a contract 
giving the vessel a lien “for all freight, and demur- 
rage,” gives a lien for demurrage at either the port 
of loading or discharge.®! .This len is lost by an 
unconditional delivery of the eargo to the claimant 
thereof,®2 but not by a discharge, accompanied by 
a claim of lien.?? 


e.4® Such len arises 


[b] Tien created by charter party 
(1) applies only to goods shipped un- 
der it, and does not attach to other 
goods shipped under bills of lading 
(Fargo v. Milburn, 100 N. Y. 94, 2 NE 
278), (2) or to goods shipped under a 
subcharter which does not contain a 
lien provision (Southern Export Co. 
v. Bahamas-Cuban Co., 293 Fed. 66 
[aff 298 Fed. 596]), (3) or to freight 
money which has been collected and 
which belongs to other persons (Hat- 
ton v. De Belaunzgaran, 26 Fed. 780). 


[ec] Enforcement against third 
party.—No lien created by the char- 
ter party can be enforced against the 
goods of a third party, without a 
meritorious claim for liability against 
such goods or such party, unless that 
party is clearly shown to be privy to 
the contract creating the lien. West 
Hartlepool Steam Nav. Co. v. 450 Tons 
of Kainit, 151 Fed. 886 [aff 164 Fed. 
836, 90 CCA 288]; Leisy v. Buyers, 36 
La. Ann. 705; Gomila v. Adams, 36 
La. Ann. 221. 


[d] Injunction by state court.—It 
is incompetent for a state court to 
prevent the vessel from enforcing 
such lien in admiralty, or to deprive 
the owners of the vessel of their pos- 
session of the cargo, so long as the 
lien continues. Warehouse, etec., Sup- 
ply Co. v. Galvin, 96 Wis. 523, 71 NW 
804, 65 AmSR 57. 


47. Stepanovit v. Gillibrand, etce., 
22 EF. Cas. No. 13,360. 


48. Elvers v. Grace, 244 Fed. 705, 
V5" CCA+153\ [rev 230° Hed: SG. 


49. See supra § 1006. 


50. Elvers v. Grace, 244 Fed. 705 
[rev 231 Fed. 361]. 


51. Yone Suzuki v. Central Argen- 
tine R. Co., 275 Fed. 54. 


52. Dewar v. Mowinckel, 179 Fed. 
355, 102 CCA 539; Two Hundred and 
Sixteen Loads and Six Hundred and 
Seventy-Eight Barrels of Fertilizer, 
88 Fed. 984, 5 Hughes 310; gan v. 
A Cargo of Spruce Lath, 43 Fed. 480 
{aff 41 Fed. 830]; One Hundred and 
Bighteen Sticks of Timber, 18 F. Cas. 
No. 10,519, 10 Ben. 86; Winslow v. 
Four Hundred Barrels of Salt, 30 F. 
Cas.-No. 17,881, 1 Biss. 459. 


(a] When master seils cargo, by 
virtue of authority conferred upon 
him by the shippers, the lien is at an 
end. Allen v. Three Thousand One 
Hundred and Highty-Three Bushels of 
Potatoes, 8 Fed. 763. 


[b] After abandonment of the lien, 
the vessel owner cannot maintain an 
action for damages against shippers 
who are merely agents. Stafford v. 
Yeetaee, 22 F. Cas. No. 13,276, 1 Biss. 

is 


53._ California, etc., SS. Co. v. 138,- 
000 Feet of Lumber, 23 F. (2d) 95; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ee en 


faa 2 pw ye eerie. iowa 5 


a! eet Se em 


es 


§§ 1045-1046] 


[§ 1045] A. Definition. 


Pioneer Fuel Co. v. McBrier, 84 Fed. 
495, 28 CCA 466; McBrier v. A Cargo 
of Hard Coal, 69 Fed. 469; Salisbury 
v. Seventy Thousand Feet of Lumber, 
68 Fed. 916. 


_54. In marine insurance see Ma- 
rine Insurance § 337. > 


55. See cases infra this note. 


[a] Contribution. was formerly 
also called “gross, or extraordinary 
average.’ The Strathdon, 94 Fed. 
206; Wilson v. Cross, 33 Cal. 60. 


56. U. S.—The Star of Hope, 9 
Wall. 203, 19 L. ed. 638; The Emilia 
See ibe} Perez, 1225 W. 1(2d) 55855 athe 
Strathdon, 94 Fed. 206. See Sanson 
Ve Ball <4. Dall: . (Pas). 7459; 1 Deed.’ 
908 (where a sacrifice is made for the 
preservation of thé residue). 


Cal.—California Canneries Co. v. 
Canton Ins. Office, 25 Cal. A. 303, 143 
RP 549, 553 [quot Cyc]. 


Conn.—Lyon y. Alvord, 
66. 

N. J.—Fagan Iron Works v. Calu- 
met Constr. Co., 82 N. J. Hq. 345, 88 
A 1069, 1070 [cit Cyc]. 

Pa.—Cheraw, etc., R. Co. v. Broad- 
nax, 109 Pa. 432, 1 A 228, 58° AmR 
733; McLoon v. Cummings, 73 Pa. 
98. 


18 Conn. 


[a] Other definitions.—(1) “A 
contribution made by all the parties 
concerned toward a loss sustained 
by some of the parties in interest for 
the benefit of all.” Wilson v. Cross, 
SoCal. & 60169. See Broadnax v. 
@heraiw, -ete., RiCo:,.157, Pa. 140, 27 
A 412; May v. Delaware Ins. Co., 19 
Pa (30268 315.) (2a) Phate contribu. 
tion to a loss or expense voluntarily 
incurred for the preservation of the 
whole, in which all who are concerned 
in ship, freight, and cargo, are to bear 
an equal part, proportionable to their 
respective interests.” Padelford v. 
Boardman, 4 Mass. 548, 550. (38) 
“The contribution made proportion- 
ably, by others, to those who have 
their goods cast into the sea, for gen- 
eral safety.’’ Bargett v. Orient Mut. 
Ins. Co., 16 N. Y. Super. 385, 395 [cit 
Molloy De Jure Maratimo]. (4) 
“Defined according to its nature, 
_ [general average] is a compensation 
from the common stock of a sea ven- 
ture, in the several proportions of 
the partners in of it, for the special 
loss or sacrifice made by one or more 
for the common good.’ The Bevan 
v. U. S. Bank, 4 Whart. (Pa.) 301, 308, 
33 AmD 64 [quot Holt Shipping p 
482]. 

57. The Strathdon, 94 Fed. 206. 


58. U. S.—The Star of Hope, 9 
Wall. 203, 19 L. ed. 638; The Hmilia 
Si De Perez, 22. F. (2d) '585;" The 
Strathdon, 94 Fed. 206. 

Cal.—California Canneries Co. v. 
Canton Ins. Office, 25 Cal. A. 3038, 143 
P 549, 553 [quot Cyc]. 

Conn.—Lyon vy. Alvord, 18 Conn. 66. 

N. J.-Fagan Iron Works v. Calu- 
met Constr. Co.; 82 N. J. Eq. 345, 88 


General average®® is a 
contribution by the several interests engaged in a 
maritime adventure to make good the loss of one of 
them for voluntary sacrifices of the ship or cargo,>® 
in whole®? or in part,°* ‘to save the residue of the 
property®® or the lives of those on board®® from a 
common®? impending®? peril, or for extraordinary®* 
sacrifices,°* expenses,®® or services®* necessarily in- 
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[By Frank L. Moraryson] 


A. 1069, 1070 [cit Cyc]. 
Pa.—McLoon v. Cummings, 73 Pa. 


59. The Star of Hope, 9 Wall. (U. 
S.) 208, 19 L. ed. 638; The Emilia S. 
De Perez, 22 F. (2d) 585; The Strath- 
don, 94 Fed. 206; California Can- 
neries Co, v. Canton Ins. Office, 25 
Cal. A. 303, 143 P 549, 553 [quot Cyc]; 
Fagan Iron Works Wi Calumet 
Constr. Co., 82 N. J. Hq. 345, 88 A 
1069, 1070 [cit Cyc]; Cheraw, etc., R. 
Co. v. Broadnax, 109 Pa. 432, 1 A 228, 
58 AmR 733; McLoon v. Cummings, 
73 Pa. 98. 


60. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 638; The Emilia S. 
De Perez, 22 F. (2d) 585; The Strath- 
don, 94 Fed. 206; California Can- 
neries Co. v. Canton Ins. Office, 25 Cal. 
A. 303; 143 BP. 549, 553 [quot Cyc.]; 
Fagan Iron Works v. Calumet Constr. 
Co., 82 N. J. Eq. 345, 88 A 1069, 1070 
oe al! McLoon v. Cummings, 73 

a. : 


The Strathdon, 94 Fed. 206. 


The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 638; The Emilia S. 
De Perez, 22 F. (2d) 585; The Strath- 
don, 94 Fed. 206 [aff 101 Fed. 600, 41 


61. 
62. 


CCA 515]; California Canneries Co. 
v. Canton Ins. Office, 25 Cal. A. 308, 
143 P 549, 553 [quot Cyc]; Fagan 


Iron Works v. Calumet Constr. Co., 
82 N. J. Eq. 345, 88 A 1069, 1070 [cit 
Cyc]; Cheraw, etc., R. Co. v. Broad- 
nax, 109 Pa. 482, 1 A 228, 58 AmR 
W333 -“Melioon. v. \Cumminges;. 73 Pa. 


63. U. S—The Star of Hope, 9 
Wall. 208, 19 L. ed. 688; McAndrews 
v. Thatcher, 3 Wall. 347, 18 L. ed. 
155; The Emilia S. De Perez, 22 F. 
(2d) 585. 

Cal.—California Canneries Co. v. 
Canton Ins. Office, 25 Cal. A. 303, 143 
P. 549, 553 [quot Cyc]. 

Ky.—Louisville Underwriters v. 
Pence, 93 Ky. 96, 19 SW 10, 14 KyL 
21, 40 AmSR 176. 

N. J.—Fagan Iron Works v. Calu- 
met Constr. Co., 82 N. J. Ey. 345, 88 
A 1069, 1070 [cit Cyc]. 


Pa.—Cheraw, etc., R. Co. v. Broad- 
nax, 109 Pa. 482, 1 A 228, 58 AmR 
733; Mcloon v. Cummings, 73 Pa. 
98. D 

Eng.—The Brigella, 
[quot Berkley v. Presgrave, 
220, 102 Reprint 86]. 

64. McAndrews v. ‘Thatcher, 3 
Wily "G@Un aS Aes bred rai5.on 
Louisville Underwriters v. Pence, 93 
Ky. 96,19 SW 10, 14 KyL 21, 40 AmSR 
176; The Brigella, [1893] P. 189 
[quot Berkley v. Presgrave, 1 East 
220, 102 Reprint 86]. 

(ase ADs SS sanine) Sueie iin delayexes 90) 
Wall. 203, 19 L. ed. 638; McAndrews 
v. Thatcher, 3 Wall. 347, 18 L. ed. 
155; Sanson y. Ball, 4 Dall. 459, 1 
L. ed. 908; The Emilia S. De Perez, 
22. (2d). 585. 

Cal.—Califormia Canneries Co. v. 


[1893] P. 189 
1 East 
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curred for the common benefit and safety of all the 
interests in the adventure. 


[§ 1046] B. Origin, Nature, and Elements—1. In 
General. The principle of contribution in general 
average is older than the common law.*? 
rived from the Rhodian law,** was adopted into the 
Roman jurisprudence, and thence entered into the 
general maritime law.®® 


It is de 


The rule appears to have 


Canton Ins. Office, 25 Cal. A. 303, 143 
P 549, 553 [quot Cyc]. 


ee oD v. Alvord, 18 Conn. 66, 


Ky.—Louisville Underwriters v. 
Pence, 93 Ky. 96, 19 SW 10, 14 KyL 
21, 40 AmSR 176. 

N. J.—Fagan Iron Works v. Calu- 
met Constr.’ Co., 82° N. J. Eq. 345, 8 
A. 1069, 1070 [cit Cyc]. 

Pa.—Cheraw, etc., R. Co. v. Broad- 
Nax,, 1109) Pals 432, 10 eA: “22'S abe me AS 
733; McLoon v. Cummings, 73 Pa. 98. 


Eng.—The Brigella, [1893] P. 189 
[quot Berkley v. Presgrave, 1 East 
220, 102 Reprint 86]. 


66. Lyon v. Alvord, 18 Conn. 66. 

67. The Roanoke, 59 Fed. 161, 8 
CCA 67; Pirie v. Middle Dock Co., 4 
Aspin. 388. 

68. U. S.—Barnard vy. Adams, 10 


How. 270, 13 L. ed. 417; McAndrews 
v. Thatcher, 3 Wall. 347, 18 L. ed. 
155; Columbian Ins. Co. v. Asby, 13 
Pet. 331, 10 L. ed. 186; Det Forenede 
Dampskibs Selskab v. Insurance Co. 
of North America, 28 BF. (2d) 449; 
The Northern No, 30, 24 F. (2d) 975; 
The Roanoke, 59 Fed. 161, 8 CCA 67; 
Caze.v. Reilly, 5 F. Cas. No. 2,538, 3 
Wash. C. C. 298; Dike v. The St. Jo- 
seph, 7 F. Cas. No. 3,908, 6 McLean 
573; The John Perkins, 13 F. Cas. No. 
7,360; Mutual Safety Ins. Co. v. The 
Geer elas 17 F. Cas. No. 9,981, Olcott 


Ky.—Louisville Underwriters” v. 
Pence, 93 Ky. 96, 19 SW 10, 14 KyL 
21, 40 AmSR 176. 


Mass.—Marwick v. Rogers, 163° 
Mass. 50, 39 NE 780, 781, 47 AmSR 
436 [quot Gage v. Libby, 14 Allen 

dete 


N. Y.—Harris v. Moody, 30 N. Y. 
266, 86 AmD 375 [aff 17 N. Y. Super. 
210). 


Eng.—Pirie v. Middle Dock Co., 4 
Aspin. 338s" Taylor v.o .Curtis; 4 
Campb. 337, 171 Reprint 107; Austin 
Friars SS. Co. v. Spillers & Bakers, 


tds; [Y9t5d 2 ok. UB. 8387 SBurtonay. 
IDbeyes isle) MAA KAS Weis 1D PAILS 

69. Barnard v. Adams, 10 How. 
(U. S.) 270, 13 L. ed. 417; Columbian 


Ins.- Co.--v.. Ashby, 13, Pet. (U7 8.) 321, 
10 L. ed. 186; The Roanoke, 59 Fed. 
161, 8 CCA 67; Louisville Underwrit- 
ers v. Pence, 93 Ky. 96, 19 SW 10, 14 
KyL 21, 40 AmSR 176; Marwick v. 
Rogers, 163 Mass. 50, 39 NE 780, 781, 
47 AmSR 436 [quot Gage v. Libby, 14 
Allen 261]; Harris v. Moody, 30 N. Y. 
266, 86 AmD 3875 [aff 17 N. Y. Super 
2100). (‘See Ralli v. Troop, Joy Ways? 
386, 15 SCt 657, 39 L. ed. 742 (general 
average has never been extended be- 
yond the spirit and principles of the 
Rhodian and Roman laws). 


fa] Part of maritime law.—Gen- 
eral average is a part of the mari- 
time, as distinguished from the mu- 
nicipal law of the land. Ralli v. 
Mroop;) 15%. Us S. 386, 15 SCt657, 189 
L. ed. 742; The Northern No. 30, 24 
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been adopted into English law without the interven- 
tion of any statute.*° It applies only to shipping."? 
Some authorities assert that it depends on natural 
justice and an equity arising out of the relation of 
the parties, and not on the contract of carriage,*” 
while others hold that it arises out of the contract of 
atfreightment, and that the obligation to contribute 
The right to contribution rests 
upon the principle that whatever is sacrificed for the 
common safety of the associated interests shall be 
made good by all the interests which were exposed to 
the common peril, and were saved from the common 
But this does not mean 
that the right is extended to strangers‘® or that the 
law will not imply a contract for the purpose of a 
remedy.7® The spirit and intendment of the law of 
contribution in general average is to place the per- 
sons interested, as near as may be, in the same rela- 
tive position which they occupied before the peril | 


is implied by law.** 


danger by the sacrifice.** 


SHIPPING 


age.°? 


was met,?? and this object necessarily involves reci- 


F. (2d) 975; Dike v. The St. Joseph, 
7 F. Cas. No. 3,908, 6 McLean 573; 
Compagnie de Commerce et de Navi- 
gation D’Extreme Orient v. Hamburg 
Amerika Packetfacht Actien Gesell- 
schaft, 36 Philippine 590; Burton y. 
English, 12 Q. B. D. 218. 


{b] Codification.—(1) The prin- 
ciples of general average contribution 
have been codified in the various en- 
actments of the York-Antwerp Rules. 
The Andree, 41 F. (2d) 812; Det Fore- 
nede Dampskibs Selskab v. Insurance 
Co. of North America, 28 F. (2d) 449; 
Lang v. George D. Emery Co., 18 F. 
(2d) 744 [certiorari den 275 U.S. 540, 
48 SCt 36, 72 L. ed. 414]; Fiumana 
Societa di Navigasione v. Bunge, 
[1930] 2 K. B. 47; Chellew v. Royal 
Commn. on Sugar Supply, [1922] 1 K. 
Bed2g fath (1921) 2 Kou. 62715" Wias= 
sopoulos v. British, etc., Mar. Ins. Co., 
[1929] 1 K. B. 187; De Hart v. Com- 
pania Anonima de Seguros, [1903] 1 
Kee Bea 109 fatheuo0sT A Ke BS 50s, 
Tempus Shipping Co. v. Dreyfus, 
[1930] 1 K. B. 699 [mod on other 
ground 46 T. L. R. 643]; Anglo-Ar- 
gentine Live Stock, etc., Agency v. 
Temperley Shipping Co., [1899] 2 Q. 
B. 403. (2) The York-Antwerp Rules 
of 1924 form a departure from the 
previous codifications in that general 
principles are first stated by rules 
under letters, and then follow num- 
bered rules (Vlassopoulos v. British, 
ete, “Marine ins!) Gos, (supra; eGo 
the effect being that such lettered 
rules and the numbered rules are to 
be read together (Vlassopoulos v. 
British, etc., Marine Ins. Co., supra). 


70. The Northern No. 30, 24 F. 
(2d) 975; The Roanoke, 59 Fed. 161, 
8 CCA 67. 


fia Ral va Troop, 151 Ws (S.1886, 
15 SCt 657, 39 L. ed. 742 [rev 37 Fed. 
888]; The Roanoke, 59 Fed. 161, 8 
CEA 67s Compagnie Franco-Indo- 
chinoise v. Deutsch Australische 
Dampschiffs Gesellschaft, 36 Philip- 
pine 643; Compagnie de Commerce et 
de Navigation D’Extreme Orient v. 
Hamburg Amerika Packetfacht Actien 
Gesellschaft, 36 Philippine 590; Aus- 
tin Friars SS. Co. v. Spillers’ Baker, 
Ltd., [1915] 1 K. B. 833. 


72. See infra § 1079. 
73. See infra § 1079. 


74. The Roanoke, 59 Fed. 161, 8 
CCA 67: Sonsmith v. The’ J; PP. Don- 
aldson, 21 Fed. 671 [rev on other 
grounds 167 U. S. 599, 17 SCt 951, 42 
L. ed. 292]; Barelli v. Hagan, 13 La. 


580, 581. 

[a] Other statements.—(1) “One 
party ought not to profit by another’s 
loss where it is necessarily incurred 
for the purpose of preventing fur- 
ther loss to all parties in interest.” 
Lyon v. Alvord, 18 Conn. 66, 74. (2) 
“Where a common benefit is received, 
by the voluntary sacrifice of a part, 
the loss sustained should be borne by 
the property saved.’ Caze v. Reilly, 
5 LES CaseNo. 2, odors Wasp On Couco ss 
301. (3) “What is given for the 
general benefit of all, shall be made 
good by the contribution of all.” 
McAndrews v. Thatcher, 3 Wall. (U. 
S.) 347, 367, 18 L. ed. 155; Det Fore- 
nede Dampskibs Selskab v. Insurance 
Co. of North America, 28 F. (2d) 449, 
450. To same effect Barnard vy. 
Adams, 10 How. (U. S.) 270, 302, 13 
Pe 417; Heye v. North German 
Lloyd, 33 
See also Aktieselskabet 
Fido v. Lloyd Brazileiro, 283 Fed. 62 
[aff 267 Fed. 733, and certiorari den 
260 U.S. 737, 43 SCt 97, 67 L. ed. 489] 
(similar statement). (4) “No one 
shall enrich himself at another’s ex- 


pense.” Meeker v. Klemm, 11 La. 
Ann. 104. (5) ‘“‘Whatever is done 
necessarily for the common benefit 


should be done at the common ex- 
pense.” Nelson v. Belmont, 21 N. Y. 
36, 39 [aff 12 N. Y. Super. 310]. 


[b] Safety of property, not voy- 
age, is foundation of general average 
and the question of contribution does 
not depend on the amount of the dam- 
age sustained by the sacrifice of the 
property. Columbian Ins. Co. v. Ash- 
by; 13) Pet:  (U._ S:)v331) L0ob.ed= £86; 
The Roanoke, 59 Fed. 161, 8 CCA 67. 


75. Sonsmith v. The J. P. Donald- 
son, 21 Fed. 671, 677 [rev on other 
grounds 167 U. S. 599, 17 SCt 951, 42 
L. ed. 292, and quot The John Perkins, 
13 F. Cas. No. 7,360]. 

76. See infra § 1079. 


77. The Strathdon, 94 Fed. 206; 
Beye v. North German Lloyd, 33 Fed. 


“To indemnify the person making 
the general average sacrifice against 
so much of the loss caused directly 
thereby as does not fall to his own 
proportionate share.’ Swensden vy. 
Wallace, 13 Q. B. D. 69 [aff 10 App. 
Cas. 404] (per Bowen, L. J.). 


78. The Strathdon, 94 Fed. 60; 
Heye v. North German Lloyd, 33 Fed. 
60 [aff 36 Fed. 705, 2 LRA 287]. 


[§§ 1046-1048 


procity of obligation and right,** with some excep- 
tions,7? as in the case of passengers’ baggage,*° or 
jettison of deck cargo.*? 


[§ 1047] 2. Common Adventure. 
of general average is not applied except as between 
those engaged in a common maritime adventure.** 
A tug towing barges from one port to another is not 
bound up with them into a single maritime adven- 
ture, so as to be subject to the law of general aver- 


The principle 


[§ 1048] 3. Common Peril, Voluntary Sacrifice or 
Expenditure, and Attainment of Purpose. The three 
leading elements recognized and enforced by the Ro- 
man law as limitations and conditions requisite to 
a case for average general contribution, and sinee 
steadily adhered to by maritime nations,** are: 
That a condition of imminent peril, common to the 
ship and the cargo existed.*® 


(1) 
(2) That a voluntary 


79. The Strathdon, 94 Fed. 206, 209 
{aff 101 Fed. 600, 41 CCA 515, and 
quot Heye v. North German Lloyd, 
33 Fed. 60]. 


80. See infra § 1057. 
81. See infra § 1063. 


82. The J. P. Donaldson, 167 U. S. 
599, 17 SCt 95a, 42 ab: ed: -292) [rev on 
other grounds 21 Fed. 671 (rev 19 
Fed. 264)]; The John Perkins, 13 F. 
Cas. No. 7,360; Lee v. Grinnell, 12 N. 
Y. Super. 400; Western Assur. Co. 
v. Ontario Coal Co., 19 Ont. 462, 21 
Can. S.C. 383. 


83. The J. P. Donaldson, 167 U. S. 
599; 1% SCt 951, 42 Li. veds 292 Wrevece 
Fed. 671 (rev 19 Fed. 264)]. 


84. Columbian Ins. Co. v. Ashby, 
13 Pet. (CUS) e301, 0) tas edsal 86. 


85. U. S.—Ralli v. Troop, 157 U. S. 
386) 15 SCt i650, 39 Lenedi 742. irene, 
Fed. 888]; The Star of Hope, 9 Wall. 
203, 19 L. ed. 638; Barnard v. Adams, 
10 How. 270, 13 L. ed. 417; Columbian 
Ins, Co. v. Ashby, 13 Pet. 3317 40°ie 
ed. 186;, American Creosoting Co. v. 
Deutsche Petroleum Aktien Gesell- 
schaft, 28 F. (2d) 356; The Mary F. 
Barrett, 279 Fed. 329, 331 [rev on oth- 
er grounds 270 Fed. 618, and cit Cyc]; 
Sonsmith vy. The J. P. Donaldson, 21 
Fed. 671 [rev on other grounds 167 
Us 8. 599,17, SCU9 bi 42 Miss CaS292i)5 
The Margarethe Blanca, 12 Fed. 728 
[aff 14 Fed. 59]; The Congress, 6 F. 
Cas. No. 3,099, 1 Biss. 42; Delano v. 
The Gallatin, 7 F. Cas. No: 3;751) 1 
Woods 642; Mutual Safety Ins. Co. v. 
ae tie LTE. Cas: INio: 9598 LE2O1s 
co 7) NtUreisi iv. Canyarooml fs 
Nord os. 2eCurterseos “i ae 


Ind.—British-American Assur. Co. 
v. Wilson, 132 Ind. 278, 31 NE 938. 


Mass.—Emery v, Huntington, 109 
Mass. 431, 12 AmR 725; Scudder v. 
Bradford, 14 Pick. 13, 25 AmD ee 
Whitteridge v. Norris, 6 Mass. 125. 


N. J.—Fagan Iron Works v. Calu- 
eth Co., 82 N. J. Eq., 345, 88 


N. Y.—lLee v. Grinnell, 12 N.Y. Su- 
per. 400. 


Oh.—Minnesota_Min. Co. vy. Chap- 
man, 2 Oh. Dec. (Reprint) 207 
LMonth 75. Re aes 


Pa.—Nimick v, Holmes, 25 Pa. 366, 
64 AmD 710; Sims vy. Gurney, 4 
Binn. 513. j 


Philippine.-—Compagnie Franco-In- 
dochinoise vy. Deutsch Australische 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1048-1049] 


sacrifice of property has been made,*® or a volun- 
tary** expenditure®® for the benefit of the ship and 
cargo;*® a deliberate®® or intentional?! sacrifice of 
part of the ship or cargo; or an extraordinary ex- 
penditure on the part of some or one of the subjects 
(3) That by that saeri- 
fice or expense the safety of the other property has 


to avert the general peril.°? 


Dampschiffs Gesellschaft, 36 Philip- 
pine 643; Compagnie de Commerce 
et de Navigation D’Extreme Orient v. 
Hamburg Amerika Packetfacht Ac- 
tien Gesellschaft, 36 Philippine 590. 


Eng.—Walthew v. Mavrojani, L. R. 


5 Exch. 116; Hamel v. Peninsular, 
etc., Steam Nav. Co., [1908] 2 K.-B. 
298; The Bona, [1895] P. 125; .Ire- 


dale v. China Traders Ins. Co., [1900] 
7 Oy, Jt, allay 


[a] Ship and cargo owned by same 
person.—As against an insurer a gen- 
eral average act is not affected by 
the consideration whether there will 
be a contribution or not. Montgom- 
ery v. Indemnity Mut. Mar. Ins. Co., 
Levee Deke Be 147 fatl [1902] aK iB: 


[b] Vessel in ballast.—So the cut- 
ting away of the masts and the conse- 
quent damage, are none the less gen- 
eral average charges against the un- 
derwriters on the vessel because the 
vessel was in ballast at the time, and 
therefore there was neither cargo nor 
freight to contribute. Greely v. Tre- 
mont Ins. Co., 9 Cush. (Mass.) 415. 


{c] Leading case.—The Star of 
Hope; 9 Wall. CU. SS.) 203, 19 L. ed. 
638. See Compagnie de Commerce, 
ete. v. Hamburg Amerika, etc., 36 
Philippine 590, 637 (so saying). 


86. U. S.—Ralli v. Troop, 157 U. 
Sasol SCt 665i, 69 dwed. 142) [nev 
87 Fed. 888]; Barnard v. Adams, 10 
How. 270, 13 L. ed. 417; Columbian 
Ins. Co, v. Ashby, 13 Pet. 331, 10 L. 
ed. 186; Sansom v. Ball, 4 Dall. 459, 
1 L. ed. 908; The Moran No. 16, 40 
F. (2d) 466 [rev on other grounds 36 


Be 2d) 7.65) | Gulf, Refining’.Co. v. 
Universal. Ins, Co.; 32 . (2d) 555 
[certiorari den 280 U. S. 584 mem, 


50 SCt 35 mem, 74 L. ed. 634 mem]; 
American Creosoting Co. v. Deutsche 
Petroleum Aktien Gesellschaft, 28 F. 
(2d) 356; The Mary F. Barrett, 279 
Fed. 329, 331 [rev on other grounds 
270 Fed. 618, and cit Cyc]; Sonsmith 
v. The J. P. Donaldson, 21 Fed. 671 
[rev on other grounds 167 'U. S. 599, 
17 SCt 951, 42 L. ed. 292]; The Mar- 
Zarethe Blanca, 12 Fed. 728 [aff 14 
Fed. 59]; The Congress, 6 F. Cas. No. 
3,099, 1 Biss. 42; Delano v. The Galla- 
tin, 7 F. Cas. No. 3,751, 1 Woods 642; 


The Mary, 16 F. Cas. No. 9,188, 1 
Sprague 17; Mutual Safety Ins. Co. 
Woe Dhe. George, Li Eh. vas. “No.5 9) - 


981, Olcott 89; Peters v. Warren Ins. 
Co., 19 F. Cas. No. 11,034, 1 Story 463; 
Sturgis v. Cary, 23 F. Cas. No. 13,- 
573, 2 Curt. 382; Williams v. Suffolk 
Ins. Co., 29 F. Cas. No. 17,739, 3 Sumn. 
510. 


Ind.—British American Assur. Co. 
v. Wilson, 132 Ind. 278, 31 NE 938. 


Mass.—Emery y. Huntington, 109 
Mass. 431, 12 AmR 725; Greely v. 
Tremont Ins. Co., 9 Cush. 415; Scud- 
der y. Bradford, 14 Pick. 13, 25 AmD 
355; Whitteridge y. Norris, 6 Mass. 
125. : 

N. J.—Fagan Iron Works v. Cal- 
umet Constr. Co., 82 N. J. Eq. 345, 
88 A 1069. 


Oh.—Minnesota Min. Co. v. Chap- 
man, % Oh. Dec. (Reprint) 207, 2 West 
LMonth 75. 

Pa.—-Nimick v. Holmes, 25 Pa. 366, 
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been secured.?? 


64 AmD-710; Meech vy. Robinson, 4 
Whart. 360, 34 AmD 514; Sims v. 
Gurney, 4 Binn. 513. 


Philippine.—Compagnie Franco-In- 
dochinoise v. Deutsch Australische 
Dampschiffs Gesellschaft, 36 Philip- 
pine 643; Compagnie de Commerce et 
de Navigation D’Extreme Orient v. 
Hamburg Amerika Packetfacht Ac- 
tien Gesellschaft, 36 Philippine 590. 


Eng.—Walthew v. Mavrojani, L. R. 
vee i6; The Bona, 1895]! 2 


Newfoundl.—Ainsworth yv. Cusack, 
4 Newfoundl. 236. 

[a] Distinguishing characteristic 
of general average loss.—Greely v. 


FAS ue Msn o. 9. Cush.) viass:) 
[b] Intention to destroy not 


foundation of right.—The right to 
contribution does not depend on any 
real or presumed intention to destroy 
the thing cast away. Barnard v. 
pcos: LOM Eows (CUS S>)) 27/05) 13" a: 
ed. 417. 


[ec] Meaning of “voluntary.”—The 
text rule, does not remove the im- 
minent necessity which impels the 
resort to the act in order to escape 
the peril; in other words, while the 
agency and consent of man must in- 
tervene, such agency and consent, al- 
though in one sense voluntary, are 
on the whole, involuntary. Thus, 
when life iss; at stake the mariner will- 
ingly throws gold and diamonds into 
the sea. But was he willing to en- 
counter the storm which produced 
this dire necessity? General average 
always arises from actions produced 
by necessity. Sansom v. Ball, 4 Dall. 
(U. S.) 459, 1 L. ed. 908. 


87. Iredale v. China Traders Ins. 
Co., [1900] 2 Q. B. 515; Ainsworth v. 
Cusack, 4 Newfoundl. 236. 


88. Sansom v. Ball, 4 Dall. (U. S.) 
A459. wae... 9085) Perversey.  \Warnen 
Ins. Co., 19 F. Cas. No. 11,034, 1 Story 
463; Iredale v. China Traders Ins. 
Co., [1900] 2 Q. B. 515; Ainsworth 
v. Cusack, 4 Newfoundl. 236. 


89. Iredale v. China Traders Ins. 
Co, [19002 Q. By 515. 


90. Nickerson v. Tyson, 8 Mass. 
467; Lee v. Grinnell, 12 N. Y. Super. 
400. 


91. The Mary, 16 F. Cas. No, 9,188, 
1 Sprague 17; Irving v. Glazier, 4 N. 
Cc. 406; Johnson y. Chapman, 19 C. B. 
N. S. 563, 115 ECL 5638, 144 Reprint 


907; Iredale v. China Traders Ins. 
Co., [1900] 2 @. B. 515. 

92. Emery v. Huntington, 109 
Mass. 431, 12 AmR 725; Walthew v. 
Mavrojani, L. R. 5 Exch. 116. 

93; U. S.—Ralli v. .Troop) 157, U. 


Se ssGn lo SOt 6b7,,So1lnred. (42 irev 
37 Fed. 888]; Barnard v. Adams, 10 
How. 270, 13 L. ed. 417; Columbian 
inse Colws Ashby ule. bet. sol, 00 Is 
ed. 186; The Mary F. Barrett, 279 Fed. 
329 [rev on other grounds 270 Fed. 
618, and cit Cyc]; Sonsmith v. The J. 
P. Donaldson, 21 Fed. 671 [rev _ on 
other grounds 167 U. S. 599, 17 SCt 
951, 42 L. ed. 292]; The Margarethe 
Blanca, 12 Fed. 728 [aff 14 Fed. 59]; 
Caze v. Reilly, 5 F. Cas. No. 2,538, 3 
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The expense or consequence of an 


act or of a series of acts, or the loss occasioned by 
such acts, for the benefit of the ship alone,®* or for 
the benefit of the cargo alone,®® is not to be contrib- 
uted for in general average. 
the common good.?® 


[§ 1049] C. Ordering General Average Act—l. 


The acts must be for 


Wash. 298; The Congress, 6 F. Cas. 
No. 3,099, 1 Biss. 42; Delano v. The 
Gallatin, 7 F. Cas. No. 3,751, 1 Woods 
642; Mutual Safety Ins. Co. vy. The 
George, 17 F. Cas. No. 9,981, Olcott 
89; Roberts v. The Ocean Star, 20 F. 
Cas. No. 11,908; Williams v. Suffolk 
ne Co., 29 F. Cas. No. 17,739, 3 Sumn. 


Ind.—British-A merican Assur. Co, 
Vv. Walson, 132 Ind. 278, 33) INI) 93i8) 


_Mass.—Scudder v. Bradford, 14 
Pick, 113,525, Amb 3655: 


N. J.—Fagan Iron Works v. Cal- 
umet Constr. Co., 82 N. J. Eq. 345, 88 
A 1069. 


N. Y.—Lee v. Grinnell, 12 N. Y. Su- 
per. 400. 


Oh.—Minnesota Min. Co. yv. Chap- 
man, 2 Oh. Dec. (Reprint) 207, 2 West 
LMonth 75. 


Pa.—Nimick v. Holmes, 25 Pa. 366, 
eerie 710; Sims v. Gurney, 4 Binn. 


Philippine-—Compagnie Franco-In- 
dochinoise vy. Deutsch Australische 
Dampschiffs Gesellschaft, 36 Philip- 
Pine 643; Compagnie de Commerce et 
de Navigation D’Extreme Orient v. 
Hamburg Amerika Packetfacht Ac- 
tien Gesellschaft, 36 Philippine 590. 


[a] Tllustration.—Where the mas- 
ter of a vessel, which was dragging. 
her anchors toward the shore, cut 
away the masts, to prevent her drift- 
ing, and thereupon she brought up, 
but after about an hour she drifted 
again, and was wrecked upon the 
shore, the cargo which was saved was 
not liable, in general average, for the 
value of the masts. Scudder v. Brad- 
eke 14 Pick. (Mass.) 13, 25 AmD 


[b] Mere fact that apportionment 
is made of a loss between the par- 
ties in interest does not make it a 
case of general average if there was 
no voluntary sacrifice or expense. 
Peters v. ‘Warren Ins. Co., 19 EF. Cas. 
No. 11,035, 3 Sumn. 389. 


[c] Success need not result direct- 
ly and solely, by logical necessity, 
from the sacrifice, but must be rea- 
sonably contributed to by it, or must 
be as consistent with it as with any 
hypothesis that the circumstances 
will allow. Lee v. Grinnell, 12 N. Y. 
Super. 400. 


94. Pacific Mail Steamship Co. v. 
New York, etc., Min. Co., 74 Fed. 564, 
20 CCA 349; Sparks y. Kittredge, 22 
F. Cas. No. 13,210; Rogers v. Murray, 
16 N. Y. Super. 357; Western Assur. 
Co. v. Ontario Coal Co., 19 Ont. 462, 
2A CAanwESy Cars soe 


95. Rogers v. Murray, 16 N. Y. Su- 
per. 357. 
[a] Damage to cargo after land- 


ing.—In The Mary, 16 F. Cas. No. 9,- 
188, 1 Sprague 17, it was held that, 
where the cargo was landed and 
stored because it was damaged by 
sea perils, and was destroyed by fire 
while thus stored, it was not to be 
paid for in general average. 


96. Pacific Mail SS. Go. v. New 
York, etc., Min. Co., 74 Fed. 564, 20 
COA S49 Se ISCUreise Vin Canty aco sole 
Cas. No. 13,578, 2 Curt. 382; Wight- 
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Authority To Order. A loss which gives rise to con- 
tribution in general average must have resulted from 
the will and act of the master of the ship, or of some 
other person charged with the control and protection 
of the common adventure,®? and not by the act of a 
stranger,®* whether private®® or public,’ unless such 
act is sanctioned? or participated in® by a person in 
charge of the vessel or cargo. When such person de- 
termines on the general average act, he is the agent 
for all parties interested; the emergency makes him 
their agent.* , 

[§ 1050] 2. Exercise of Judgment. Ordinarily 
the course to be pursued rests in the master’s sound 
discretion;® if he is a competent master, and an 
emergency existed calling for a decision whether a 
sacrifice was required, and if he appears to have ar- 
rived at his conclusion with due deliberation, by a 
fair exercise of his own skill and judgment, with 
no unreasonable timidity, and with an honest intent 
to do his duty, it is presumed, in the absence of proof 
to the contrary, that his decision was wisely and 
properly made. There may be a choice of perils 
when there is no possibility of perfect safety,’ or 
where inevitable danger is impending but may be 
met with different degrees of peril to life or prop- 
erty.* Consultation is demonstrative proof that the 
act was voluntary.® If it sufficiently appears that 
the act occasioning the loss was the effect of reason- 
ably sound judgment, it is enough, for in time of im- 
minent danger immediate action may be necessary 
and delay may render consultation impracticable.'° 
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[$§ 1049-1052 


[§ 1051] D. Perils, Acts, and Losses Giving Rise 
to General Average—1l. In General. All losses which 
arise in consequence of sacrifices made or extraordi- 
nary expense incurred for the preservation of the 
ship and cargo from imminent common peril during 


: : é : ve 
the voyage constitute charges in general average, 


and must be borne proportionately by all the inter- 
ests which are benefited by them.'? Sacrifices are 
often made in specie, as by casting overboard a part 
of the ship or of her cargo, or by voluntarily strand- 
ing both ship and cargo.'? Sut the payment by any 
party in interest of extraordinary expenses,'* or the 
appropriation of the ship’s appliances to extraordi- 
nary use for the safety of the imperiled interests, 
are equally to be regarded and treated as sacrificés.*° 
The danger encountered by the election of the mas- 
ter may be either of a different kind from the danger 
avoided, or of the same kind; but it must not be the 
very same danger, merely modified by acts of the 
master in the performance of his ordinary duty in 
the navigation or management of the vessel, so as to 
diminish its effects.1®° And the question as respects 
general average is not, what’ was the extent of the 
danger, supposing the sacrifice to have been made, 
but what would the danger have been if the saeri- 
fice had not been made.** 


[§ 1052] 2. Duty To Make Vessel Seaworthy. 
The shipowner cannot maintain a claim for contribu- 
tion as to sacrifices or expenses which result from 
unseaworthiness of his vessel.t® Thus, if the ship 
is unseaworthy at the inception of the voyage, the 


man v. Macadam, 4S. C. L. 230. But|v. Old Colony Steamboat Co., 137 10. Columbian Ins. Co. v., Ashby, - 
see supra note 85 [b]. Mass. 471, 50 AmR 325; Anglo-Ar-|13 Pet. (U. S.) 3381, 10 L. ed. 186; 
97. Ralli v. Troop, 157 U. S. 386 gentine Live Stock, ete., Agency v.| Sims v. Gurney, 4 Binn. (Pa.) 513. 


15 SCt 657, 39 L. ed. 742 [rev 37 Fed. 


Temperley Shipping Co., 


[1899] 2 Q.| 44, U. S.—Aktieselskabet Fido v. 


Lloyd Braziliero, 283 Fed. 62 [aff 267 
Fed. 733, and certiorari den 260 U. S. 
737, 43 SCt 97, 67 L. ed. 489]. 


TeeeS te ee v. McCarthy, 45 Ill. 


888]; Minneapolis, etce., SS. Co. v. ne me Burton v. English, 12 Q. B. 

Manistee Transit Co., 156 Fed. 424; . 

Wamsutta Mills v. Old Colony Steam- 5. The Star of Hope, 9 Wall. (U. 

boat (Co4 137) Mass/ 47d) 750" Ame S.)2203) L9eE ted) 63s: 

325. [a] Judgment need not be borne 
98. Ralli v. Troop, 157 U. S. 386,| out by the facts when examined. 


15 SCt 657, 39 L. ed. 742 [rev 37 Fed. 
888]; Wamsutta Mills v. Old Colony 
Steamboat Co., 137 Mass. 471, 50 
AmR 325, 


99._, Ralli visTroop, L577. S. 2386, 
ee 657, 39 L. ed. 742 [rev 37 Fed. 


1. Ralli v. Troop, supra; Minne- 
apolis, etc., SS. Co. v. Manistee Tran- 
sit Co., 156 Fed. 424; Wamsutta Mills 


v. Old Colony Steamboat Co., 137 
Mass. 471, 50 AmR 325, 

[a] Rule applied:—Fire depart- 
ment. Minneapolis, ete., SS. Co. v. 


Manistee Transit Co., 156 Fed. 424; 
Wamsutta Mills v. Cid Colony Steam- 
boat Co., 137 Mass. 471, 50 AmR 325. 


2. Minneapolis, ete., SS. B 
Manistee Transit Co, 156 Fed. 424. 


[a] Rule applied.—(1) Where the 
master or his agent summons the fire 
department, the resulting damage is 
a general average cHarge (The Bea- 
trice, 36 F. (2d) 99; The Moran No. 
16, 36 FE. (2d) 76; The Northern No. 
30, 24 F. (2d) 975), (2) provided the 
department acts solely for the ben- 
efit of the vessel and cargo (The Mo- 
ran No. 16, supra; The Northern No. 
30, Supra). 


Con ays 


3. Minneapolis, ete, SS. Co. v. 
Manistee Transit Co., 156 Fed. 424. 
4, SRalliv vy. “Troop, bots Unis oae, 


15 SCt 657, 39 L. ed. 742: 
worth, 88 Fed. 313; 


The Words- 
Wamsutta Mills 


Corry v. Coulthard [cit Shepherd vy. 
Kottgeh, 2 C..P. Dy 578, 5331. 


6. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ‘ed. 638;5~Willeox v. 
American Smelting, etc., Co., 210 Fed. 
89. See Pittsburgh, ete., Coal Co. v. 
George Urban Milling Co., 239 Fed. 
271, 152 CCA 259 [rev 226 Fed. 332] 
(error of judgment of navigator may 
constitute negligence which bars 
general average); The Words- 
worth, 88 Fed. 313 (mistaken judg- 
ment made in good faith on reason- 
able ground will support general 
average). But see Nine Hundred and 
Twenty-Hight Barrels of Salt, 18 F. 
Cas. No. 10,272, 2 Biss. 319 (evidence 
teh show that decision was reason- 
able). 


[a] Evidence to overcome pre- 
sumption must be very strong. Will- 
cox v. American Smelting, ete., Co., 
210 Fed. 89. 


7. The Star of Hope, 9 Wall. (U. 
S.) 208, 19 L. ed. 638: Norwich, etc., 
Transp. Co. v. Insurance Co. of North 
America, 118 Fed. 307 [aff 129 Fed. 
1006, 64 CCA 610]. 


8. Columbian Ins. Co. v. Ashby, 13 
Petir(Us.) Shicsdi5 710) lw deat 86) Rea 
v. Cutler, 20--B. Cas. No. 11,599; 1 
Sprague 135. 


Inevitable loss as affecting general 
average see infra § 1054. 


Ee Sims v. Gurney, 4 Binn. (Pa.) 


Pa.—Sansom v. Ball, 4 Dall. 459, 1 
L. ed. 908. 


Eng.—Birkley v. Presgrave, 1 East 
219, 102 Reprint 86 [quot Austin 
Friars SS. Co. v. Spillers & Bakers 
Co tal, oti) KeneB e833 835i: 


Newfoundl.—Ainsworth y. Cusack, 
4 Newfoundl. 236. 


12. Ralli v. Troop, 157 U.S. 386, 
15 SCt 657, 39 L. ed. 742; McAndrews 
v.=-DThatcher, (3. Wall. *(U.-S:) (347, 18 
L. ed. 155; Birkley v. Presgrave, 1 
East 220, 6 Rev. Rep. 256, 102 Reprint 
86 [quot Austin Friars SS. Ce. v. 
Spillers & Bakers Co., Ltd., [1915] 1 K. 
B. 83838, 835]. 


13. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 638; Norwich, ete., 
Transp. Co. v. New Haven Security 
Ins. Co., 129 Fed. 1006, 64 CCA 610. 


14. See infra §§ 1067-1073. 

15. See infra §§ 1055 et seq. 

16. Emery v. Huntington, 109 
Mass. 431, 12 AmR 725; Meech v. 


Bio hanson: 4 Whart. (Pa.) 360, 34 AmD 


17. Heye v. North German Lloyd, 
33 Fed. 60 [aff 36 Fed. 705, 2 LRA 
287]; Stewart v. West India, etce., SS. 
ae L. R. 8 Q. B. 88 [aff L. R. 1 Q. B. 


18. The Lewis H. Goward, 34 F. 
(2d) 791; The Richmond, 2 F. (2d) 
903; Hurlbut v. Turnure, 76 Fed. 
587 [aff 81 Fed. 208, 26 CCA 335]; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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shipowner is not entitled to contribution in general 
average on account of sacrifices made necessary by 
reason of such condition when she encounters the 
perils of the sea;*® it is his duty to have the ship 
seaworthy when she breaks ground for the voyage,?° 
and expenses arising from a breach of that duty, al- 
though made necessary by some harbor peril causing 
damage in loading, cannot be made a general average 
charge against the cargo.2!_ Unseaworthiness does 
not, however, relieve the cargo from the duty to con- 
tribute to sacrifices that do not arise from the unsea- 
worthiness.?2 


[§ 1053] 3. Perils and Losses Arising from Fault 
or Negligence. In the absence of statutory?* or con- 
tractual modification,?* no one is entitled to a con- 
tribution on general average, if the danger, to avert 
which the sacrifice was made or expense incurred, 
has arisen from a fault for which claimant has made 
himself, or is made by law, responsible to the eo-con- 
tributors.*® Under this principle the owner of the 
ship is not entitled to a general average contribu- 


Gardner v. One Thousand Four Hun- 
dred and Sixty-Seven Bales of Cot- 
ton, 20 Fed. 529; Nine Hundred and 
Twenty-Hight Barrels of Salt, 18 F. 
Cas. No. 10,272, 2 Biss. 319; Westoll 
V.. Carter~ii4 TLRs 28157: Lindsay. 
v. Klein, [1911] A. C. 194 [rev [19101] 
S.C. 231]. See Magdala SS. Co. v. H. 
Baars Co., 101 Fed. 303, 41 CCA 377 
(ship held seaworthy so as not to re- 
alae from general average contribu- 
ion). 


19. U. S.—Hurlbut v. Turnure, 81 
Fed. 208, 26 CCA 335 [aff 76 Fed. 587]. 
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ter ordinary perils of the sea, 
vessel is not unseaworthy. 
rick v. Hight Hundred Bales of Cot- 
ton, 9 EF. Cas. No. 4,843, 3 Ben. 42 [aff 
8. F. Cas. No. 4,319, 8 Blatchf. 221]; 
Broadnax v. Cheraw, etc., R. Co., 

Pain Dist 2on's Lati, Lot Pac 0n 220 A 


Port of refuge expenses in 
such cases are chargeable to the ship. 
Hurlbut v. Turnure, 
CCA. 335 [aff 76 Fed. 587]; 
The Mauna Loa, 76 Fed. 829; 
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tion, where the loss is oceasioned by the fault of the 
master or crew,*° or where the owners are them- 
selves at fault.°* But if the fault which makes the 
sacrifice necessary is excepted under the contract of 
carriage, and the exception is valid and enforce- 
able,?* a contribution can be claimed as though no 
fault had been committed.?® Under the provision 
of the Harter Act relieving a shipowner, when he 
has exercised due diligence to make his vessel sea- 
worthy, from responsibility for damage or loss re- 
sulting from faults or errors in navigation or in the 
management of the vessel,?® a shipowner is not per- 
mitted, apart from contract,*! affirmatively to claim 
in an action brought by himself a general average 
contribution to meet his own losses occasioned by 
faults in the navigation and management of the 
ship.2?. But, where a cargo owner institutes an ac- 
tion to recover a general average contribution, it 
has been held that since the statute prevents a re- 
covery of damages based on the alleged negligence 
of the shipowner, the cargo owner may not derive 
any benefit from such alleged negligence,?? and that, 


the 
Fitzpat- 


The Jason, 225 U. S. 32, -82-.SCt 560, 
56 L. ed. 969. (2) Duty of master 
after disaster or injury to cargo see 
supra § 788: (3) Effect of Harter 
Act § 3 see supra § 552. 


27. Trinidad Shipping, ete., Co. v. 
Frame, etc., Co., 88 Fed. 528. 


_ [a] Thus, where the owners, know- 
ing of the danger, expressly order 
that the ship be taken on a dangerous 
course, they are not entitled to gen- 
eral average contribution. Trinidad 
Shipping, etc., Co..v. Frame, etc., Co., 


81 Fed. 208, 26 
Grace v. 
Gardner 


Cal.—Wilson v. Cross, 33 Cal. 60. 


Mo.—Berry Coal, etc., Co. v. Chi- 
cago, etc., R. Co., 116 Mo. A. 214, 92 
SW 714. 


N. C.—Irving v. Glazier, 4 N. C. 406. 


Pa.—Broadnax v. Cheraw, etc., R. 
Co. 57 Pa. 140, 27% A. 412° [ati LP Pa. 
. Dist. 251]. - 


Eng.—Fiumana Societa di Naviga- 
sione v. Bunge, [1930] 2 K. B. 47; 
Schloss v. Heriot, 14 C. B. N. S. 59, 
108 ECL 59, 143 Reprint 366. 


“A seaworthy vessel is such a ves- 
sel as is able to encounter, without 
serious damage, all the ordinary 
perils of the sea.” Broadnax v. 
Cheraw, etc., R. Co., 1 Pa. Dist. 251, 
253. 


“The vessel must be completely 
equipped, and manned for the voyage, 
with & sufficient crew and with suffi- 
cient means to sustain them, and with 
a captain or master of general good 
character and nautical skill.” Broad- 
nax v. Cheraw, etc., R. Co., supra. 


[a] Illustrations.—(1) Where, 
because of the absence of shifting 
poards to hold the cargo, the vessel 
was sunk, since the damage was due 
to the neglect in not providing such 


boards, the owner cannot obtain a 
general average contribution. Irving 
v. Glazier, 4 N. C. 406. (2) A fail- 


ure to supply the ship with proper 
charts will discharge a liability for 
general average. Trinidad Shipping, 
étc., Co. v. Frame, etc., Co., 88 Fed. 
528. (3) Where bunker coal has 
been carried for such distance and in 
such fashion as to be subject to fire 
from spontaneous combustion, the 
ship is not seaworthy so as to justify 
a general average contribution. Fi- 
umana Societa Di Navigasione v. 
Bunge, [1930] 2 K. B. 47. 


[b] If she is competent to encoun- 


v. One Thousand Four Hundred and | gg freq, 528 
Sixty-Seven Bales of Cotton, 20 Fed. c a 
529. 28. See infra § 1079. 

20. See supra § 738. 29. See infra § 1079. 

21. Bowring v. Thebaud, 42 Fed. 30. U.S. Comp. St. (1901) 2946. 
794 [aff 56 Fed. 520, 5 CCA 640]. 31. See infra § 1079. 

22. Hurlbut v. Turnure, 76 Fed. 32. The Irrawaddy, 171 U. S. 187, 
587 [aff 81 Fed. 208, 26 CCA 335];/18 SCt 831, 43 L. ed. 130; The Mary 
The Europa, [1908] P. 84; Schloss v.| }. Barrett, 270 Fed. 618 [rev on other 
Heriot, 14 C. B. N. S. 59, 108 ECL 59,| grounds 279 Fed. 329]; The Strath- 


143 Reprint 366. 


23. See infra notes 30-35. 
24 See infra § 1079. 
25. Tarbochia v. American Sugar 


Refining Co., 135 Fed. 424, 425 [quot 
The Irrawaddy, 171 U. S. 187, 18 SCt 
831, 43 L. ed. 130]; Strang v. Scott, 
14 App. Cas. 601. 


265 "The Irrawaddy, 171 Us Sa £87, 
18 SCt 831, 43 L. ed. 1380; The Lewis 
H. Goward, 34 F. (2d) 791; The Mary 
F. Barrett, 270 Fed. 618 [rev on other 
grounds 279 Fed. 329]; Tarabochia 
v. American Sugar Refining Co., 135 
Fed. 424; Snow v. Perkins, 39 Fed. 
334; Ross v. The Active, 20 F. Cas. 
No. 12,071, 2 Wash. C. C. 226; Con- 
rad v. De Montcourt, 138 Mo. 311, 39 


SW 805; Berry Coal, ete., Co. v. Chi- 
cago, etc., R. Co., 116 Mo. A. 214, 92 
Sw 714. 


[a] Thus (1) where a part of 
the cargo is unnecessarily stored on 
deck, causing the disaster, the ship- 
owner cannot obtain contribution. 
The Governor Carey, 10 F. Cas. No. 
5,645a, 2 Hask. 487. (2) If the ship 
is stranded by reason of negligence 
in navigation, the owner cannot have 
contribution. The Buckleigh, 3 F. 
(2d) 829; The Nicanor, 44 Fed. 504; 
Snow vy. Perkins, 39 Fed. 334. 


[b] Duty of master of negligently 
stranded vessel (1) whether or not 
the negligence is within the Harter 


Act § 3 exemption, does not include a 
sacrifice for benefit of the cargo. 


don, 94 Fed. 206 [aff 101 Fed. 600, 
41 CCA 515]. 


[a] In determining effect of the 
statute, the proper course is to treat 
the settled principles as still existing 
and to limit the statutory relief from 
their operation to that called for by 
the express language of the act. The 
Irrawaddy, 171 U.S. 187; 18 SCt S83t; 
43 L. ed. 130. 


[b] Leading case.—The Irrawad- 
ay, 71, Uj Se 18h, 18) SCt 3 vase ian eds 
130. See The Ernistina, 259 Fed. 772, 
170 CCA 572 (so saying). 


33. The Mary F. Barrett, 279 Fed. 
329 [rev 270 Fed. 618]; The Strath- 
don, 94 Fed. 206 [aff 101 Fed. 600, 41 
CCA 515]; 


[a] Where no negijigence is in- 
volved, Harter Act § 3, relating to lia- 
bility of vessel owners, does not ap- 
ply to exonerate a vessel owner from 
liability for general average contribu- 
tion in respect of cargo jettisoned. 
The Ernestina, 259 Fed. 7727 170 CCA 
572. : 


{b] Defense pro tanto.—In the ab- 
sence of a stipulation in the charter 
party entitling the ship to general 
average contribution.for losses made 
necessary by errors in navigation, 
which stipulation is authorized under 
the Harter Act (Comp. St. §§ 8029— 
8035), the vessel cannot, on a libel 
for part of the cargo jettisoned be- 
cause of the stranding of the vessel 
resulting from errors in navigation, 
interpose the right to general average 
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under the rule of reciprocity of right and_obliga- 
tion,?+ the adjustment should be made as if there 
The neghgent navi- 
gation of the master cannot in any event afford a 
pretext for depriving those shippers whose goods 
have been sacrificed of their claim to a general av- 
erage contribution from other shippers,** since they 
are not privy to the master’s acts, and are under 
no duty, legal or moral, to make a gratuitous saeri- 
fice of their goods, for the sake of others, in order 
to avert the consequences of his fault.** 


[§ 1054] 4. Condition of, and Particular Danger 
to, Property Sacrificed. In order to justify an al- 
lowance in general average, it is not necessary that 
the particular property sacrificed should have been 
exposed to greater danger by encountering the loss 
than it would otherwise have been,** nor does it make 
any difference that the danger was greatest to the 
While there is authority for 


were no negligence in the case.*° 


property cast away.*? 


as a defense pro tanto. The Mary F. 
Barrett, 270 Fed. 618 [rev on other 
grounds 279 Fed. 329]. 


{c] Under English limited liability 
laws.—Where the shipowner claimed 
the benefit.of a general average con- 
tribution rendered necessary by rea- 
son of negligence in navigation, and 
put his claim on the ground that, hayv- 
ing availed himself of the limited lia- 
bility laws by paying into court the 
£8 a ton, which is the limitation 
fixed by the statutes of Great Brit- 
ain, he was thereby relieved from 
his liability on account of the neg- 
ligence in the navigation, and stood 
in the position of an innocent party 
entitled to share in the contribution, 
his claim was not allowed. The Et- 
trick, 6 P. D. 127, 4 Aspin. 465, 45 L. 
Te Rep N.S. 39.9% 


34. See supra § 1046. 


35. The Strathdon, 94 Fed. 
[aff 101 Fed. 600, 41 CCA 515]. 


36., ‘Lhe Jason, 225, U; S. 82) 32 SCt 
560, 56 L. ed. 969; The Strathdon, 
94 Fed. 206 [aff 101 Fed. 600, 41 CCA 


206 


Silols) Pacific’ Mail’ SS. (Con va. New: 
York, etc., Min. Co., 74 Fed. 564, 20 
COAl 349-4 hie ‘Carron: Bark pid Pa Dp. 
2033; Strang wv. Scott, £4) App, Cas: 
601. 

[a] Prior to Harter Act the earlier 


view seems to have been ‘that in such 
case the sacrifice was not the sub- 
ject of general average in any event. 
See The Strathdon, 94 Fed. 206, 269 
[quot Carver Carriage by Sea (5th 
ed) § 373a]. 


[b] After Harter Act.—While it 
has been held that the cargo owner 
has his action for contribution, even 
if the carrier is free from negligence, 
it follows that the owuer’s negligence 
does not protect him from an action 
for contribution by the cargo owner. 
The Strathdon, 94 Fed. 206. 


[c] More logical rule is that, 
Where the shipowner is relieved by 
the Harter Act from liability for the 
disaster which occasions the sacrifice, 
the cargo owner may not bring the 
shipowner, as a contributing inter- 
est, into a general average adjust- 
ment which may result in a claim 
which the Harter Act disallows. The 
Jason, 178 Fed. 414. 


{d] Effect of limited liability pro- 
ceeding.—Where a general average 
loss was incurred through a danger 
caused by the negligence of the mas- 
ter, and the proceeds of the vessel, in 
proceedings for limitation of liability, 
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were distributed among the cargo 
owners, on a subsequent adjustment 
in general average, cargo owners who 
had filed claims in the limited liabil- 
ity proceedings were held entitled, 
with the others, to the benefit of the 
adjustment. Pacific Mail SS. Co. v. 
New York, ete., Min. Co., 74 Fed. 564, 
20 (CCA 349: 


{e] Leading case.—The Jason, 225 
Ui. S1.32;32 SCt 560; 56 il. ed. 969. # See 
The Ernestina, 259 Fed. 772, 170 CCA 
572 (so saying). 


37. Pacific Mail 
York, .ete., Min. Co., 
CCA 349; Strang v. Scott, 
Cas. 601. 


38. Greely v. Tremont Ins. Co., 9 
Cush. (Mass.) 415; Reynolds v. Ocean 
Ins. .Co., 22 Pick. (Mass.) 191, 33 Amp 
727; Sims v. Gurney, 4 Binn. (Pa.) 
53. 


39. The Margarethe 
Fed. 728 [aff 14 Fed. 59]. 


[a] Tllustration.—‘If a cargo of 
cotton, about to be captured or sunk, 
be thrown overboard in part or in 
whole, and the ship thus saved, the 
fact that the cotton floated to the 
shore and was saved, and therefore 
was in a better condition by being 
cast away than if it had remained to 
be captured or sunk, cannot affect its 
right to contribution, though it’ may 
diminish its amount.” Barnard v. 
Adams, 10 How. (U. S.) 270, 305, 13 
L. ed. 417. 


40. The Adele Thackera, 24 Fed. 
809; Crockett v. Dodge, 12 Me. 190, 
28 AmD 170. 


[a] Reason for rule.—A thing can- 
not be said to have been sacrificed 
which had already ceased to have 
value. Crockett v. Dodge, 12 Me. 190, 
28 AmD 170. 


41. Heye v. North German Lloyd, 
Sou 60 [aff 36 Fed. 705, 2 LRA 


42. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 638; Barnard vy. 
Adams, 10 How. (U. S.) 270, 13 L. ed. 


SS. Co. v. New 
74 Fed. 564, 20 
14 App. 


Blanca, 12 


417; Heye v. North German Lloyd, 
33 Fed. 60 [aff 36 Fed. 705, 2 LRA 
287]; Sonsmith vy. The J.-P. Donald- 


son, 21 Fed. 671, 19 Fed. 264, 167 U. 
§.7599)) I SCt9 5d, 42) I ed292" Jonn-= 
son v. Chapman, 19 C. B. N: S. 563, 
i> Clea 6i3e 


[a] Thus (1) where tthe mast is 
lurching dangerously and is likely to 
cause the ship to founder and be- 
come hopelessly lost, a disposal of it 


\ 
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& 


the rule that, if, but for the voluntary destruction 
of part, the whole would certainly and unavoidably 
‘have been lost, no claim for contribution can be sus- 
tained,*® according to the best considered cases 
the right to contribution is denied only in thoss «r- 
cumstances in which the property sacrificed nzust 
inevitably,42 or at least in all reasonable prokabil- 
ity,4® have been lost, not through the common peril, 
but owing to some situation or condition pecuhar to 
itself, and independent of the peril, and whether the 
vessel and the rest of the cargo survive or not.** 
But if the special danger is only a circumstance in 
the common peril and the sacrifice had been made in 
saving the balance of the venture from the common 
peril, contribution is allowed,*® as where a portion 
of the ship’s equipment has been displaced by the 
elements and, although of value, constitutes a special 
danger and is voluntarily sacrificed.*® 


[§ 1055] 5. Sacrifice or Extraordinary Expense— 


g#1 


is not such sacrifice as to justify 
general average contribution. Shep- 
herd wv., Kottgen, 2. 1C) Po Ds bs seco) 
Where the master, to prevent the ves- 
sel from being lost, cuts away a mast 
in the belief that it is already a hope- 
less wreck, there is a general average 
sacrifice, if such belief proves to have 
been unfounded. Montgomery v. In- 
demnity Mut. Mar. Ins. Co., [1901] 
1 Q@. B. 147 Patt P9029 TKS By 7384 


43. Heye v. North German Lloyd, 
ae Fed.. 60 [aff 36 Fed. 705, 2 LRA 
le 


44. Heye v. North German Lloyd, 
supra; Shepherd v. Kottgen, 2 C. P. 
SBR Bye 

[a] Thus the sacrifice of property 


on fire which is the cause of the peril 
to the vessel and cargo is not a gen- 
eral average loss. Slater v. Hayward 
Rubber Co., 26 Conn. 128 (jettison); 
Crockett v. Dodge, 12 Me. 190, 28 AmD 
170 (ship and cargo scuttled); Lee 
v. Grinnell, 12 N. Y. Super. 400 (jetti- 
son); Iredale v. China Traders Ins. 
Co, 4) LLS9Sq. 2°°@:, 1B. 4356 Gettisonr 
Pirie v. Middle Dock Co., 4 Aspin. 388. 


45. Heye v. North German Lloyd, 
ees 60 [aff 36 Fed. 705, 2 LRA 


46. See cases infra this note. 


fa] Thus (1) wherethe vessel’s 
spars are broken, or its sails, spars, 
etc., are forced overboard, by the vio- 
lence of a storm, and lay alongside 
pounding against the vessel, thus fur- 
nishing an especial source of danger, 
cutting them adrift is a general aver- 
age acts The Mary Gibbs, 22 Fed. 
463; The Margarethe Blanca, 14 Fed. 
59 [aff 12 Fed. 728]; Teetzman v. 
Clamageran, 2 La. 195, 22 AmD 127. 
(2) _This is true where the rudder of 
a ship partly torn loose in a gale is 
cut away to prevent its pounding a 
hole in the ship. May v. Keystone 
Yellow Pine Co., 117 Fed. 287. (3) 
While all of such lumber cut loose 
cannot as a matter of law be said to 
be wreck, yet if it was virtually lost 
and not recoverable, if the act of cut- 
ting the rope was only hastening the 
moment at which it would be lost, it 
would properly be called “wreck,” and 
not the subject of general average; 
but if, instead of cutting away what 
is virtually lost, only a portion of 
what is still on board and safe, ex- 
cept for the common danger, is cut 
away, for instance, a mast or bow- 
sprit, for the purpose of facilitating 
the getting rid of the wreck which 
is only encumbering the vessel, gen- 
eral average in respect of the portion 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a. In General. Losses or damages arising from ordi- 
nary perils of the voyage do not give rise to claims in 
general average.*’ In view of the principle that 
there must be an intentional and voluntary saerifice 
to avoid a common peril,*® a loss without design and 
as a mere incident of the voyage,*® as where a ship 
1s injured or dtsabled in a storm, without any vol- 
untary saerifice,°® or founders or is shipwrecked, 
without design,®! or requires repairs by reason of 
ordinary decay,°* or is injured by reason of a swell- 
ing of the cargo from water entering through holes 
made by floating ice,>* or is destroyed by an acci- 
dental fire,*>* or where, in resisting capture by a 
privateer, ammunition is used and expense ineurred 
in repairing the damage caused by the fight and giv- 
ing medical aid to the crew,°® is not the subject of 
general average. Losses which give rise to a claim 
In general average are usually divided into two 
‘classes: (1) Those which arise from sacrifice of part 
of the ship or cargo. (2) Those which arise from 
extraordinary expenses incurred for the common 
safety of ship, cargo, and freight.5® There need be 
no design, however, to destroy or sacrifice any par- 
ticular property.°* It is enough that there be a gen- 
eral design to pursue a particular course for the com- 
mon safety, which results in loss.°8 The design may 
be to save the very property which is lost,®® as is 
shown by the instances of goods exposed in barges to 
float a stranded ship and lost in consequence ;®° or of 
goods brought upon deck in order to get at others 
for the purpose of a jactus, and washed overboard, 
ete.e1 

[§ 1056] b. Property Sacrificed. It follows from 
the Roman law that there is no distinction as to 
the property sacrificed, whether it be ship or cargo, 
a part or the whole,®? the sole concern being that 
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the sacrifice is voluntary to avert an imminent peril 
and that it is suecessful.** The right to general ay- 
erage extends to the loss of the ship, when the cargo 
is saved in whole or in part, as well as to the loss 
of the cargo when the ship is saved. Whether 
there are different contributory subjects does not 
affect general average.®® 


[§ 1057] ce. Baggage. While reciprocity of obli- 
gation and right®® is the ordinary rule in general 
average,°" it is merely a circumstance in the usual 
application of the rule*® and not an indispensable 
part of the prineiple on which the right is founded,®® 
so that loss of, or injury to, passengers’ baggage is 
the proper subject of contribution in general av- 
erage,‘ ever though such baggage does not contrib- 
ute in general average.*! 


[§ 1058] d. Consequential Damage Resulting from 
Acts of Sacrifice. General average comprises not 
only the damage purposely done to ship and cargo, 
by the sacrificial act,7? but also all damages or ex- 
penses which were to be foreseen as the natural con- 
sequence of the first sacrifice,** and also all dam- 
age or expense which, although not to be foreseen, 
stands to the sacrifice in the relation of effect to 
cause or, in other words, was a necessary conse- 
quence of it.7* When a voluntary act or cause in- 
tervenes, which in itself 1s a cause of loss, such act 
or cause being substituted for the original danger 
of loss with a design of averting it, the substituted 
act should be regarded as the proximate cause for 
general average purposes;*® but it is otherwise as 
to those losses or expenses which, although they 
would not have occurred but for the sacrifice, yet 
likewise would not have occurred but for some sub- 
sequent accident.*® 


so cut away is proper because that 
was sacrificed. Johnson v. Chapman, 
Loe. By NE Sil56s a sehCl 563, W424 
Reprint 907. See Nickerson v. Ty- 
son, 8 Mass. 467 (contribution pro- 
portioned to the value when hanging 
is allowable). 

47. Ross v. The Active, 20 F. Cas. 


Nor 125071, "2 Wasn, ©. ©. 2263" Berk- 
ley v. Presgrave, 1 East 220, 102 Re- 


print 86. And see cases infra this 
section. 
48. See supra § 1048. 


49. See cases infra notes 50-55. 


50. Columbian Ins. Co. v. Ashby, 
13 Pet. (U. S.) 331,10 L. ed. 186; Has- 
sam v. St. Louis Perpetual Ins. Co., 
foatsa, Anni 56 (Am D>59U5 Shift v- 
Louisiana State Ins. Co., 6 Mart. N. S. 
(La.) 629; Sims v. Gurney, 4 Binn. 
(Pa.) 513; Power v. Whitmore, 4 M. 
& S. 141, 105 Reprint 787. 


51. Columbian Ins. Co. v. Ashby, 
T3oeet. Cues: 331, 110’ ed. 186: 


52. Ross v. The Active, 20 F. Cas. 
No. 12,071, 2 Wash. C. C. 226. 


53. Rathbone v. Fowler, 20 F. Cas. 
No. 11,584, 6 Blatchf. 294 [aff 12 Wall. 
102, 20 L. ed. 281]. 


54. Minnesota Min. Co. v. Chap- 
_man, 2 Oh. Dec. (Reprint) 207, 2 West 
LMonth 75. 

55. Taylor v. Curtis, 4 Campb. 337, 
Holt N. P. 192, 3 ECL 82, 2 Marsh. 
309, 6 Taunt. 608, 1 ECL 776, 16 Rev. 
Rep. 686. 

56. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 638; McAndrews v. 
Thatcher, 3 Wall. (U. S.) 347, 18 L. 


ed. 155; Anglo-Argentine Live Stock, 
etc., Agency v. Temperley Shipping 
Co. [L899 2) Q, By 403. 

57. Barnard v. Adams, 10 How. (U. 
S.) 270, 13 Ll. ed. 417; The Roanoke, 
46 Fed. 297; Caze v. Reilly, 5 F. Cas. 
No. 2,538, 3 Wash. 298. 


58. The Roanoke, 46 Fed. 297. 


59. The Roanoke, supra; Caze v. 
Reilly, 5 F. Cas. No. 2,538, 3 Wash. C. 
C. 298. 


60. See infra § 1062. 

61. See infra § 1062 note 13 [a] 
(2). 

62. Columbian Ins. Co. v. Ashby, 


LeiPet GU.) S))) 83i5, 20) Laed. 136. 

63. See supra § 1054. 

64. Barnard v. Adams, 10 How. (U. 
S.) 270, 18 L. ed. 417; MelLoons v. 
Cummings, 73 Pa. 98; Gray v. Waln, 
2 Serg: & R. (Pa.): 229, 7 AmD 642; 
The Bona, [1895] P. 125. 

65. Gulf Refining Co. v. Universal 
Ins OOnn see te (2d)! bop Tcertiorart 
den 280 U. S. 584 mem, 50 SCt 35 mem, 
74 L. ed. 684 mem]. ; 

66. See supra § 1046. 

67. Heye v. North German Lloyd, 
33 Fed. 60 [aff 36 Fed. 705, 2 LRA 
287 1. 

68. Heye v. North German Lloyd, 
supra. 

69. Heye v. North German Lloyd, 
supra. 


70. Heye v. North German Lloyd, 
supra. 
71. See infra § 1075. 


72. <Anglo-Argentine Live Stock, 
etc., Agency v. Temperley Shipping 
Co., [1899] 2 Q. B. 403, 410 Fquot Ul- 
rich Grosse-Haverei p 5]. 


fae Patteny Vie Darling; 18 hiCass 
No. 10,812, 1 Cliff. 254; Anglo-Argen- 
tine Live Stock, etce., Agency v. Tem- 
perley Shipping Co., [1899] 2 Q. B. 
403, 410 [quot Ulrich Grosse-Haverei ° 
p 5]. 

[a] Reason for rule.-—Such dam- 
ages or expenses unmistakably form 
part of that which was given for the 
common safety. Anglo-Argentine 
Live Stock, etc., Agency v. Temperley 
Shipping Co., [1899] 2 Q. B. 403 [quot 
Ulrich Grosse-Haverei p 5]. 


74. Norwich, etce., Transp. Co. v. 
Insurance Co. of North America, 129 
Fed. 1006, 64 CCA 610 [aff 118 Fed. 
a0 tea MeCall iv. toulder, 66) tne. 3@) 
B. 408; Anglo-Argentine Live Stock, 
etc., Agency v. Temperley Shipping 
Co., [1899] 2 Q. B. 403, 410 [quot U]- 
rich Grosse-Haverei p 5]; Atwood vy. 
Sellar,.5 Q. B. D. 286. 


75. Norwich, etc., Transp. Co. v. 
Insurance Co. of North America, 129 
Fed. 1006, 64 CCA 610 [aff 118 Fea. 
3807]. 


fa] Illustration.—Where incipient 
decay was increased by removal of 
perishable fruit for the purpose of re- 
pairing the vessel, and the fruit was 
entirely lost, it was held that the loss 
was not caused by removal, and was 
not general average. Bond v. The Su- 
perb, 3 F. Cas. No. 1,624, 1 Wall. Jr. 
Boos 


76 Anglo-Argentine Live Stock, 
ete., Agency v. Temperley Shipping 
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[§ 1059] e. Collision. Damage sustained by rea- 
son of an inevitable collision is not ordinarily a sub- 
ject for general average contribution,’*? even though 
the loss is apportioned between the vessels.7* And 
a voluntary sacrifice made by one vessel to avoid 
collision with another does not give rise to a claim 
for contribution from the other.7? 


[§ 1060] f. Fire and Water Damage. Damage 
done by water,*® or by steam,*! or by scuttling the 
ship,*? in order to extinguish a fire, is the subject 
of contribution in general average. So a voluntary 
flooding of a compartment in order to permit pumps 
to eject water, resulting in damage to the cargo in 
the compartment, is a proper general average 
charge.6? A voluntary flooding of a stranded ship 
in order to keep it from pounding to pieces is also 
a proper general average charge,** as is an intention- 
al filling of the fore tanks in order to raise the stern 
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for repairs to the screw, resulting in damage to the 
cargo by reason of a broken pipe to the tanks.*° 
However, where water gets in through the ordinary 
perils of the sea the damage caused thereby is not 
allowed in general average.°® Damage caused by 
fires? or smoke*® is not allowed in general average. 
And likewise injury to that part of the cargo which 
is afire, caused by water admitted to extinguish the 
fire, is held not to be a general average loss.*® Sae- 
rifiees made to extinguish fires arising from the spon- 
taneous combustion of the cargo owing to its well- 
known inherent quality constitute proper general av- 
erage charges.°° 

[§ 1061] g. Stranding or Running Ashore. Where 
a ship and cargo are exposed to a common danger 
and imminent peril by the accidental stranding of 
the vessel, the expense of saving them is a proper 
subject of contribution in general ayerage®! by the 
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Co., [1899] 2 Q. B. 403, 410 [quot Ul-| Holmes, 25 Pa. 366, 64 AmD 710; [a] Thus, where water enters 

rich Grosse-Haverei p 5]. Achard v. Ring, 2 Aspin. 422; Stewart | through holes the vessel ge a oe 
: : v. West India, etce., SS. Co., L. R. 8 | floating ice, the damage is not allowe 

fa] Tllustrations.— (1) Damage to Q@: B: 362. in general average. Rathbone v. Fow- 

ee LCaEs OARS ER by CULES (aH Ele ; ler, 20 F. Cas, No. 11,584, 6 Blatcht. 
mast for safety of the ship and cargo {a] British custom as affecting 294 [aff 12 Wall. 102, 20 Teed oStn 


must be included in a general contri- 
Duvions. The )Many.5 L6H. Cas. WNo: 
Suissa: wpracue 17s © Marcerath= -v- 
Church, 1 Cai. (N. Y.) 196, 2 AmD 1738. 
(2) Damage to ice cargo by delay and 
by opening hold of ship for the pur- 
pose of making repairs is held to be 
the subject of general average allow- 
ance. Libby v. Gage, 14 Allen (Mass.) 
261. 


77. Peters v. 
BF, Cas. No. 11,035, 
ters v. Warren Ins. Co., 
No. 11,034, 1 Story 463; 
Huntington, 109 Mass. 431, 
725. 


78. Peters v. Warren Ins. Co., 19 
F. Cas. No. 11,035, 3 Sumn. 389; Peters 
v. Warren Ins. Co., 19 F. Cas. No. 11,- 
034, 1 Story 463. 


Apportionment when inevitable col- 
lision see Collision § 17. 


79. Beane v. The Mayurka, 2 F, 
Cas. No. 1,175, 2 Curtis 72; The John 
Perkins, 13 F. Cas. No. 7,360. 


{a] Reason for rule.—The ships 
are not engaged in a common adven- 
ture. The John Perkins, 13 F. Cas. 
No. 7,360. 


80. Rallii v: Troop, 157 U.S. 386; 
15 SCt 657, 39 L. ed. 742; The Emilia 
S. De Perez, 22 F. (2d) 585; Reliance 
Mar. Ins. Co. v. New York, etc., Mail 
SSiCoel Ti) Med. 3175 28 COA S3aiate 
70 Fed. 262]; The Roanoke, 59 Fed. 
161, 8 &CA 67; Deming v. The Rapid 
Transit, 52 Fed. 320; Heye v. North 
German Lloyd, 33 Fed. 60 [aff 36 Fed. 
705, 2 LRA 287]; Lee v. Grinnell, 12 
N. Y. Super. 400; Nelson vy. Belmont, 
2 Nie. Super. slo fait 20 YN. Y¥~36]" 
Nimick v. Holmes, 25 Pa. 366, 64 AmD 
710; Pirie v. Middle Dock Co., 4 As- 
pin. 388; Whitecross Wire, ete., Co. v. 
Savill, 8 Q. B. D. 653; Stewart v. West 
India, cte; SS:.-Co.; Ls Ry.8)0,) Be 88 
haf LR. § QB) 362]... Contra. .The 
oye oes ie 4 F. Cas. No. 2,084, 7 Biss. 

ay, 


Warren Ins. Co., 19 
3 Sumn. 389; Pe- 
U9) By Oas, 
Emery v. 
12 AmR 


[a] That ship is at port does not 
affect the rule. The Emilia S. De 
Perez, 22 F. (2d) 585. 


81. Reliance Mar. Co. v. New York, 
etc., Mail SS. Co., 77 Fed. 317, 23 CCA 
183 [aff 70 Fed. 262]; Nimick v. 
Holmes, 25 Pa. 366, 64 AmD 710. 


82. Ralli v. Troop, 157 U. S. 386, 
15 SCt 657, 39. L. ed. 742; Nimiek v. 


such loss.—(1) Under a bill of lading 
by which average, if any, was to be 
adjusted according to British custom. 
the shipper made the practice of 
British average adjusters a part of 
the contraet, and, it being found that 
by such practice damage to cargo by 
admitting water to extinguish a fire 
was not a general average loss, the 
shipper was bound and was not en- 
titléd to contribution in general aver- 
age, although by the general law such 
loss was general average. Stewart v. 
West India, etc., SS. Co., L. R. 8 Q. B. 
362. (2) Where a charter party pro- 
vided that ‘all questions of general 
average [were] to be settled accord- 
ing to the custom of the London un- 
derwriters at Lloyds,’ and, the ship 
having been scuttled to extinguish a 
fire, the question of the existence of 
a custom excluding from general 
average the loss by reason of damage 
to the cargo was submitted to the 
jury, found not to exist, and the claim 
allowed. Achard y. Ring, 2 Aspin. 
422, 31 L. T. Rep. N.S. 647. 


[b] Inevitable loss.—The rule does 
not, however, apply to damage caused 
by scuttling a ship to extinguish fire 
in a cargo of lime, it being considered 
that the cargo was inevitably doomed 
to destruction. Crockett v. Dodge, 12 
Me. 190, 28 AmD 170. 


Inevitable loss generally as con- 
tribution charge see supra § 1054. 


83. The Wordsworth, 88 Fed. 313; 
Heye v. North German Lloyd, 33 Fed. 
60 [aff 36 Fed.-705, 2 LRA 287]. 


[a] Analogous to scuttling.— 
“Flooding a compartment to extin- 
guish fire is equivalent, pro tanto, to 


|scuttling a ship without compart- 


ments for the same purpose; and all 
water damage is generally treated as 
analogous to scuttling, as respects the 
right to contribution.’ Heye v. North 
German Lloyd, 33 Fed. 60, 62 [aff 36 


Fed. 705, 2 LRA 287]. 


84 Pacific Mail SS. Co. v. New 
York, etc., Min. Co., 74 Fed. 564, 20 
CCA 349 [rev on other grounds 69 
Fed. 414]; Pacific Mail SS. Co. v. Du- 
pre, 74 Fed. 250. 


85. McCall v. Houlder, 66 L. J. Q. 
B, 408. 


86. Rathbone v. Fowler, 20 F. Cas. 
No. 11,584, 6 Blatchf. 294 [aff 12 Wall. 
102, 20 L. ed. 281). 


87. Reliance Mar. Ins. Co. v. New 
York, etc., Mail SS. Co., 77 Fed. 317, 
23 CCA 183 [aff 70 Fed. 262]. 


[a] Under Merchant Shipping Act 
of 1894, providing that the owner of a 
British seagoing ship shall not be li- 
able for loss or damage to goods on 
his ship from fire on board unless 
caused by his actual fault or privity, 
cargo owners cannot counterclaim for 
general average in such case. Tem- 
pus Shipping Co. v. Dreyfus, 46 T. L. 

t, OD “Das aes BA Cool fod) Om 
other grounds [1930] 1 K. B. 699]. 


[b] Damage to cargo while stored 
at port of refuge.—It has been said 
that damage by fire to the cargo while 
stored at a port of refuge to permit 
the vessel to make general average 
repairs should be made good in gen- 
eral average. The Mary, 16 F.-Cas. 
No. 9,688, 1 Sprague 17. 


88. Reliance Mar. Ins. Co. v. New 
York, etc., Mail SS. Co., 77 Fed. 317, 
23 CCA 183 [aff 70 Fed. 262]. 


[a] Where smoke and steam dam- 
age cannot be distinguished, increased 
damage by smoke caused by attempts 
to extinguish a fire by turning steam 
into the hold, is not a proper claim in 
general average. Reliance Mar. Ins. 
Co. v. New York, etc.:, Mail SS. Co., 77 
Fed. 317, 23 CCA 183 [aff 70 Fed. 262]. 


89. Lee v. Grinnell, 12 N. Y. Su- 
per. 400; Nelson v. Belmont, 12 N. Y. 
Super. 310 [aff 21 N. Y. 36]. 


90. Aktieselskabet Fido v. Lloyd 
Braziliero, 283 Fed. 62 [aff 267 Fed. 
733 (certiorari den 260 U. S. 737, 43 
SCt 97, 67 L. ed. 489)]; The Wm. J. 
Quillan, 180 Fed. 681, 103 CCA 647 
[rev 175 Fed. 207]; The Wm. J. Quil- 
lan, 168 Fed. 407; Greenshields v. Ste- 
ayo Nn ae Lakes 3 ou Pate. (1 90.8 tne 


91. McAndrews vy. Thatcher, 3 
Wall. (U. S.) 347, 18 L. ed. 155; Will- 
cox v. American Smelting, etc., Co. 
210 Fed. 89; Magdala SS. Co. v. = 
Baars Co., 101 Fed. 303, 41 CCA 377: 
Pacific Mail SS. Co. v. New York, etc., 


Min, Co., 74 Fed. 564, 20 CCA 349 [aff- 


69 Fed. 414]; Bedford Commercial Ins 
Co. v. Parker, 2 Pick. (Mass.) 1, 13 
AmD 457; Dilworth v. McKelvy, 30 
Mo. 149 (barge stranded in river). 
See Steamship Carisbrook Co. y. Lon- 
don, yete., Mar. ete. Ins. Co. [1902] 2 
kK. B. 681 (freight held subject to gen- 


For later cases, developments and changes in the law see Annotations, same title and section number. ; 
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vessel, freight, and cargo,®? provided the vessel and 
cargo have been saved by the same series of meas- 
ures taken for their safety during the continuance 
of the common: peril which created the necessity 
for the sacrifices or expenditures.?® 
stranding is‘due to negligent navigation, the vessel 
is not entitled, apart from contract, to contribution 
in general average from the cargo owners on account 
of salvage expenses;®* and if the object of the 
sacrifice is not attained and the ship is not got off 
no contribution is due.°® When a ship is voluntarily 
run ashore to escape an enemy the damage suffered 
So, where the ship is 
voluntarily stranded or run ashore to avoid impend- 


is a general average loss.°® 


eral average charge). Contra Blake 
v. Morgan, 3 Mart. (La.) 375. 


[a] Protest.—Failure of master’s 
protest to state all of the eircum- 
stances of a stranding is not sufficient 
to defeat recovery of cargo contribu- 
tion in general average to the cost of 
lighterage. Pittsburgh, ete., Coal Co. 
v. George Urban Milling Co., 226 Fed. 
332 [rev on other grounds 239 Fed. 
Zito COAS25 94. 


{b] Where there is no danger (1) 
from the position of a vessel strand- 
ed on the bank of a river or harbor, 
the expense of getting her off is not 
the subject of general average. The 
Alcona, 9 Fed. 172. (2) Where cargo 
is removed to lighten boat and not 
because of danger to the cargo, no 
question of general average arises. 
Sparks v. Kittredge, 22 F. Cas. No. 
13,210; Louisville Underwriters. v. 
Pence, 938 Ky. 96, 19 SW 10, 14 KyL 
21, 40 AmSR 176. 


[ec] Where cargo is removed in or- 
der to obtain insurance, the expense 
is not a subject of general average. 
Western Assur. Co. v. Ontario Coal 
Co:, 19. Ont. 462, 21 Can. S. C..: 383. 


[d] Incidental injury to tugs in 
pulling off stranded ship under a con- 
tract of hiring by the day is not al- 
lowed in general average against the 
various interests in the stranded ship 
and cargo. Earnmoor SS. Co. v. New 
Zealand Ins. Co., 73 Fed. 867 [aff 79 
Fed. 368, 24 CCA 644]. 


92. See infra § 1075. 


98. McAndrews v. Thatcher, 3 
Wall. (U. S.) 347, 18 L. ed. 155; Mitch- 
ell v. Patterson, 22 Fed. 49; Bevan v. 
U. S: Bank, 4 Whart. (Pa.) 301, 33 
AmD 64. But see Backus v. Coyne, 45 
Mich. 584, 8 NW 694 (cargo lightered 
off a grounded vessel is not liable to 
eontribute to subsequent expenses in 
saving vessel and balance of cargo). 


[a] Liability of goods discharged, 
where operations are continuous.— 
The cargo discharged must contribute 
to the general average expenses, pro- 
vided it is constructively in the ship’s 
possession, or remains in the master’s 
control for the purpose of prosecuting 
the voyage. Nelson v. Belmont, 21 N. 
Y. 36: Reliance Mar. Ins. Co. v. New 
York, etc:, Mail SS. Co., 77 Fed. S223 
GOK si83 a latino, Ped. 2621.1, ‘Ehe 
L’Amerique, 35 Fed. 835. 


94. See supra § 1053. 
95. See case infra this note. 
[a] Where stranded ship is totally 


lost, the owners cannot claim a con- 
tribution from the owners of the car- 
go, for the destruction of the masts 
and rigging, by the master, in order 
to save the ship and Sapa? and the 
lives of the crew, as general average. 
Monel vy. Garner, 6 Barb. (N. Y.) 
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But if the 


of all. 


394. 


Necessity in general that sacrifice 
be successful see supra § 1048. 


96. See infra § 1074. 
97. The Star of Hope, 9 Wall. (U. 
S.) 208, 19 L. ed. 638: Barnard v. 


Adams, 10 How. (U. S.) 270, 13 L. ed. 
417; Columbian Ins. Co. v. Ashby, 13 
Pet. CUTS E331 10) Teed’) 1863 Nor 
wich, ete., Transp. Co. v. Insurance 
@o. of North America, 118 Fed. 307 
[aff 129 Fed. 1006, 64 CCA 610]; North- 
western Transp. Co. v. Continental 
Ins. Co., 24 Fed. 171; O’Connor v. The 
Ocean Star, 18 F. Cas. No. 10,419, 
Holmes 248; Rathbone v. Fowler, 20 
F. Cas. No. 11,584, 6 Blatchf. 294 [aff 
12 Wall. 102, 20 L. ed: 281]; Brown v. 
We S., 1d CECI 3928 oMerithewa vs 
Sampson, 4 Allen (Mass.) 192. 


98. Reynolds v. Ocean Ins. Co., 22 
Pick. (Mass.) 191, 33 AmD 727; Stur- 
ZismivesCany, 23 Ha Cas. INOUE) 02, 2 
Curt, 59; 


General rule as to probable loss see 
supra § 1054. 


99. Barnard v. Adams, 10 How. (U. 
S.) 270, 138 L. ed. 417; Fitzpatrick v. 
Hight Hundred Bales of Cotton, 9 F. 
Cas. No. 4,843, 3 Ben. 42 [aff 8 F. 
Cas. No, 4,319, 8 Blatchf. 221]. 


General rule as to inevitable loss 
see supra § 1054. 


1. The Star of Hope, 9 Wall. (U. 
So) 2037 LO ilies eds (O38) .barnardeny, 
Adams, 10 How. (U. S.) 270, 13 L. ed. 
417; Norwich, etc., Transp. Co. v. In- 
surance Co. of North America, 118 
Fed. 307 [aff 129 Fed. 1006, 64 CCA 
6L01;. Rea, v. Cutler, 20 F. Cas. No. 
11,599, 1 Sprague 135 [rev on other 
grounds 7 How. 729, 12 L. ed. 890]; 
Merithew v. Sampson, 4 Allen (Mass.) 
192; Sims v. Gurney, 4 Binn. (Pa.) 


{a] Place of stranding inevitable. 
—Where a vessel, being in a position 
where she is certain to run ashore 
and be wrecked, is voluntarily headed 
for the shore and beached by the cap- 
tain, in order that the lives of the 
crew and the cargo may be better 
saved, no case of general average can 
arise. The Major Wm. H. Tatum, 49 
Fed. 252, 1 CCA 236 [aff 46 Fed. 125]; 
Meech v. Robinson, 4 Whart. (Pa.) 
360, 34 AmD 514; Emery v. Hunting- 
ton, 109 Mass. 431, 12 AmR 725 (dic- 
tum). 

2. Bradhurst v. Columbian Ins. Co., 
9 Johns. (N. Y.) 9; Eppes v. Tucker, 
4 Call (Va.) 346. 


[a] Rule criticized.—‘'The applica- 
tion of its [general average] rules 
and principles by the supreme court 
of this state [Bradhurst v. Columbian 
Ins. Co., supra] is in restraint of the 
exalted and comprehensive equity 
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ing damage of shipwreck or other loss, the resulting 
loss is a general average charge,’ even though the 
loss was probable®® or inevitable,®® provided, where 
the ship must go ashore, the place of stranding or 
running ashore was chosen.!_ While it has been held 
that, where a ship is voluntarily run ashore for the 
common good and is totally lost, the case is not one 
of general average,” the weight of authority is that 
such case is one of general average.® 


[§ 1062] h. Jettison‘—(1) In General. If goods® 
or ship’s stores® are thrown overboard for the pur- 
pose of lightening the ship in time of common per- 
il, the loss is to be made good by the contribution 
The rule 


of general average in the Rhodian 


it is designed to accomplish in cases 
of eommon perils wherein the prop- 
erty of one is sacrificed to promote 
the safety of others standing in equal 
exposure.” Mutual Safety Ins. Co. v. 
The George, 17 F. Cas. No: 9,981, Ol- 
cott 89. 


3. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 638; Columbian Ins. 
Co. v.. Ashby, 13° Pet. “(UMS >P seis 10 
L. ed. 186; Caze v. Reilly, 5 F. Cas. 
No. 2,538, 3 Wash. 298; Fitzpatrick 
v. Hight Hundred Bales of Cotton, 9 
FE. Cas. No. 4,848, 3 Ben. 42 [aff 8 F. 
Cas. No. 4,319; 8 Blatehf.) 221]; ‘Mu- 
tual Safety Ins. Co. v. The George, 17 
F. Cas. No. 9,981, Olcott 89, 3 NYLeg 
Obs 260; Patten y. Darling, 18 F. Cas. 
No. 10,812, 1 Cliff. 254; Merithew v. 
Sampson, 4 Allen (Mass.) 192; Gray 
y. Waln.s.2) Serge & RR. Gea.) 229) 
AmD 642. 


4 “Jettison” 33 C. J. p 833. 


5. U. S.—The Mary F. Barrett, 279 
Fed. 329 [rev 270 Fed. 618]; The Mar- 
garethe Blanca, 12 Fed. 728 [aff 14 
Fed. 59]; Dike v. The St. Joseph, 7 
F. Cas. No. 3,908, 6 McLean 573; Rog- 
ers v. Mechanics’ Ins. Co., 20 F. Cas. 
No. 12,016, 1 Story 603. 


Conn.—Slater v. Hayward Rubber 
Co., 26 Conn. 128. 


Mich.—Rossiter v. Chester, 1 Doug]. 
154. 


N. Y.—Harris v. Moody, 30 N. Y. 
dee 86 AmD 875 [aff 17 N. Y. Super. 
210). 


Porto Rico.—St. Paul Fire, etc., Ins. 
Co. v. The Ernestina, 10 Porto Rico 
Fed. 478. 


Eng.—Strang v. Scott, 14 App. Cas. 
601; Wright v. Marwood, 7 Q. B. D. 
62; Pirie v. Middle Dock Co., 4 Aspin. 
388. See The Santa Anna Maria, 49 
Fed. 878 (jettison claim allowed). 

[a] Reason for rule.—The loss was 
incurred for the benefit of all. The 
Margarethe Blanca, 12 Fed. 728 [aff 
14 Fed. 59]; Harris v. Moody, 30 N. 
Y. 266, 86 AmD 875 [aff 17 N. Y. Super. 
210]. 


[b] Effect of Harter Act.—The 
provision of the act that the vessel 
and owners are not liable for loss re- 
sulting from saving or attempting to 
save life or property at sea, or both of 
them, is not to be construed as abol- 
ishing jettison general average con- 
tribution. The Mary F. Barrett, 279 
Fed. 329 [rev 270 Fed. 618]; St. Paul 
Fire, etc., Ins. Co. v. The Ernestina, 
10 Porto Rico Fed. 478. 


Particular danger to part sacrificed 
or loss of value before sacrifice see 
supra § 1054. 


6. Price v. Noble, 4 Taunt. 123, 13 
Rev. Rep. 566. 


616 [58 C.J.] 
law applied especially,? but not exclusively,*® to in- 
stances of jettison, and controversies respecting the 
allowance or adjustment of general average arose 
more frequently in the earlier cases where the sac- 
rifice consisted of a jettison of a portion of the cargo 
than in respect of any other kind of disaster in nav- 
igation.® Under the rule governing general average 
sacrifices,!° there must’ have been a common immi- 
nent peril,!? a voluntary,!? intentional,’® sacrifice, 
and a successful termination.!* If there be no im- 
minent danger or necessity for the sacrifice, as if the 
jettison is made in a tranquil sea merely to lighten 
a ship too heavily laden, by the fault of the master, 
no contribution is due;?® and if the object of the 
sacrifice is not attained, as if there be a jettison to 
prevent shipwreck, or to get the ship off the strand, 
and in either case, the object is not attained, no 
contribution is due.!® It is not necessary, however, 
that the goods shall have been thrown over with the 
intention of abandoning them, since, if goods are 
exposed in barges'* or on the beach’? in order to 
float a stranded ship, and are lost or injured in con- 
sequence, the loss is regarded in the light of a jet- 


alld save ELLOODs eh ovis Wie: 
15 SCt 657, 39 L. ed. 742; Columbian | loss. 
Ins. Co. v. Ashby, 13 Pet. (U. S.)_331,| (2) 
10 L. ed. 186 (dictum); St. Paul Hire, 
etc., Ins. Co. v. The Ernestina, 10 
Porto Rico Fed. 478. 


8. Ralliv. Troop, 157 U. S. 386, 15 
SCt 657, 39 L. ed. 742; McAndrews v. [b] 
Mhatcher, 0s Walle Ge Ss) S40 L3) &: 
ed. 155; Columbian Ins. Co. v. Ashby, 
ieee CUS.) iso, Oia ea.) Sb: 


board, the loss 


SHIPPING 


386, | are not ordinarily a general average 

Irving v. Glazier, 4 N. C. 406. 
But if goods are brought on deck 
in order to get at others for the pur- 
pose of a jactus and are washed over- | 350 


The Roanoke, 46 Fed. 297. 


Intention to destroy goods 25 
thrown overboard forms no part of : 
the reasons assigned by the Rhodian 
law for contribution in general aver- 
Sonsmith v. The J. P. Donald- 
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tison,2° and a proper general average charge.?* So, 
also, the general rule that, where the person charged 
with control and protection of the common adven- 
ture determines on the general average act the emer- 
geney makes him the agent of all parties interested?* 
applies to jettison.2? The nature of the case im- 
poses on the master the duty, and clothes him with 
the power, to judge and determine, on the facts be- 
fore him, whether a jettison is necessary ;7* if he 
is a competent master, if an emergency actually ex- 
isted calling for a decision whether to make a jet- 
tison of a part of the cargo, and if he appeared to 
arrive at his conclusion with due deliberation, by 
a fair exercise of his skill and discretion, with no 
unreasonable timidity, and with an honest intent to 
do his duty, the jettison is lawful.*®> Damage to 
the vessel incidental to the jettison is within the 
rule.?¢ 

[§ 1063] (2) Deck Cargo—(a) In General. Ordi- 
narily, an exception to the general rule that general 
average contribution as to cargo or stores jettisoned 
is a proper charge?’ exists in the ease of jettison 
of deck eargo.2® This rule forms an exception to 


[b] Review.—The urgency of the 
situation, and the necessity of making 
the jettison is subject to review by 
the court. The Hettie Ellis, 22 Fed. 


general average. General discretion of master see 


supra § 1050. 

Dupont de Nemours vy. Vance, 
19 How. “GU68S.)) 162, 1b iy ed-y b34. 
Lawrence v. Minturn, 17 How. (U. S.) 
100, 15 L. ed. 58. 


Sonsmith v. The J. P. Donaldson, 21 
Fed. 671. 


9. Star of Hope, 
203; 19 LL. ed. 638. 


10. See supra § 1048. 


il, Ul. | S.—The. Mary . “Barrett; 
279 Fed. 329 [rev on other grounds 270 
Fed. 618]; Caze v. Reilly, 5 EF. Cas. 
INO! 255805 3° Wash C. CC. 298: 


Conn.—Slater v. Hayward Rubber 
Co., 26 Conn. 128. 


Mass.—Whitteridge v. 
Mass. 125. 


Porto Rico.—St. Paul Fire, ete., Ins. 
Co. v. The Ernestina, 10 Porto Rico 
Fed. 478. 


Eng.—Johnson v. Chapman, 19 C. B. 
N. S. 563, 15 ECL 563, 144 Reprint 
907. 


[a] Common peril must reason- 
ably call for the sacrifice. Lawrence 
v. Minturn, 17 How. (U. S.) 100, 15 
L. ed. 58. 


[b] Fire is not a sea peril within 
the meaning of the rule. Slater v. 
Hayward Rubber Co., 26 Conn. 128. 


[ce] Jettison of cargo to rescue 
passengers and crew of sinking vessel 
is not general average. Dabney v. 
New England Mut. Mar. Ins. Co., 14 
Allen (Mass.) 300. 


12. The Mary F. Barrett, 279 Fed. 
329 [rev on other ground 270 Fed. 
618]; Slater v. Hayward Rubber Co., 
26 Conn. 128; St. Paul Fire,.etc., Ins. 
Co. v. The Ernestina, 10 Porto Rico 
Fed. 478. 


13. Cazé v. Reilly, 5 EF. Cas. No. 
2,538, 3 Wash. 'C. C: 298; -Slater vy. 
Hayward Rubber Co., 26 Conn. 128; 
Johnson v. Chapman, 19 C. B. N. S. 
563, 115 ECL 563, 144 Reprint 907. 


9 Wall. (U. S.) 


Norris, 6 


age. 
son, 21 Bed. 671,19 Medh 264) £67 U. 
S. 599, 17° SCt 951, 42 Lh. ed. 2925 Caze 
v. Reilly, 5 F. Cas. No. 2,538, 3 Wash. 
(Os KOR ES 


14. The Mary F. Barrett, 279 Fed. 
329 [rev on other grounds 270 Fed. 
618]; Caze vw. Reilly, 5: > Cas. No. 
2,000, 0) Wash. )C, Co 298" .silater avs 
Hayward Rubber Co., 26 Conn. 128; 
Whitteridge v. Norris, 6 Mass. 125; 
St. JPaul Hires ete: = Inst Couavwaebhe 
Ernestina, 10 Porto Rico Fed. 478. 


15. Columbian Ins. Co. v. Ashby, 
13. Pet. (GU-5S:) wostell0) len ede Ls Ge 


16. Columbian Ins. Co. v. Ashby, 
supra; Caze v. Reilly, 5 F. Cas. No. 
2,538, 3 Wash. C. C. 298. 


17. Hennen v. Monro, 4 Mart. N.S. 
(La.) 449; Whitteridge v. Norris, 6 
Mass. 125. 


18. Lewis v. Williams, 1 N. Y. 
Super. 474; Roberts v. The Ocean 
Star, 20 F. Cas. No. 11,908. : 


19. Hennen vy. Monro, 4 Mart. N. S. 
(La.) 449. 


20. Hennen v. Monro, supra; Lewis 
v. Williams, 1 N. Y. Super. 430. 


21. See cases supra notes 18, 19. 
Mpecnige Note ine! interests see infra § 


Unloading and reloading for repairs 
see infra § 1068. 


22. See supra § 1049, 


23. The Mary F. Barrett, 279 Fed. 
329 [rev 270 Fed. 618]. 


24. Lawrence vy. Minturn, 17 How. 
(U. S.) 100, 15 L. ed. 58; The Grati- 
tudine, 3 C. Rob. 240. 


{a] Itis for master to decide what 
part of the cargo is to be sacrificed 
by the jettison. The Gratitudine, 3 


[a] Goods washed overboard (1)!C. Rob. 240 


eee ea 
For later cases, developments and changes in the law see Annotations, same title and section number, 


26. Lange v. George D. Emery Co., 
18 F. (2d) 744 [certiorari den 275 U. 
S. 540, 48 SCt 36, 72 L. ed. 414]. 


27. See supra § 1062. 


28. U.S.—The Enrique, 7 Fed. 490, 
5 Hughes 275; The Paragon, 18 F, 
Cas. No. 10,708, 1 Ware 326; Triplet 
v. Van Name, 24 F. Cas. No. 14,176, 2 
Cranech (\C,7€. 7332, 


Ill.— Gillett v. Ellis, 11 Ill. 579. 


Ind.—Toledo F. & M. Ins. Co. v. 
Speares, 16 Ind. 52. 


La.—Hampton v. The Thaddeus, 4 
Mart. 582 (New York rule). 


Me.—Sproat v. Donnell, 26 Me. 185, 
45 AmD 103; Cram v. Aiken, 13 Me. 
229, 29 AmD 503; Dodge v. Bartol, 5 
Me. 286,. 1% AmD 233. 


N. Y.—Harris v. Moody, 30 N. Y. 
266, 86 AmD 375 [aff 17 N. Y. Super. 
210]; Atkinson v. Great Western Ins. 
Co., 4 Daly 1 [rev on other grounds 65 
N. Y. 531]; Lenox v. United Ins. Co., 3 
Johns. Cas. 178; Smith v. Wright, 1 
Cai. 43, 2 AmD 162. 


Oh.—Sizer vy. Barney, 2,.Oh. Dec. 
(Reprint) 177, 2 WestLMonth 10. 


Siete a v. Lufkin, 21 Tex. 
Va.—Doane v. Keating, 12 Leigh 


(39 Va.) .391, 37 AmD 671. 


Eng.—Strang v. Scott, 14 App. Cas. 
601; Appollinaris Co. v. Nord Deut- 
sche Ins. Co., [1904] 1 K. B. 252; 
Wright v. Marwood, 7 Q. B. D. 62. 


[a] Reason for rule.—(1) Ac- 
cording to the rules of maritime law 
the placing of goods on the deck of a 
sea-going ship is improper stowage 
and a hindrance to the navigation of 
the vessel. The Paragon, 18 F. Cas. 
No. 10,708, 1 Ware 326; Gillett v. 
Hllis, 11 Ill. 579; Cram y. Aiken, 13 


§§ 1063-1064] 


the general proposition?® that the intendment of 
general average contribution involves reciprocity of 
But deck cargo is not ex- 
empt from contributing its share of the expense of 


obligation and right.?° 


a general average act.?1 


[§ 1064] (b) Limitations. 
is itself subject to qualification.*3 


does not apply to coasting vessels,** nor, by weight 
of authority,*® to those cases in which the carriage 
of eargo on deck is according to the custom and 
usage of the particular trade,** although there is 


Me. 229, 29 AmD 503; Harris v. 
Moody, 30 N. Y. 266, 86 AmD 3875; 
Strang v.. Scott, 14 App. Cas: 601; 
Hurley v. Milward, J..\& C. 224. (2) 
“The goods themselves increase the 
danger of navigation, and are taken 
on board under an implied agreement 
that they shall be sacrificed if it be 
necessary to eject.” Doane v. Keat- 
ing, 12 Leigh (39 Va.) 391, 401, 37 
AmD 671. (3) Deck cargo is a dan- 
gerous cargo, certain to be jettisoned 
before any other, and liable to be un- 
duly jettisoned owing to the facility 
of doing it when cargo under hatches 
would not be. Wright v. Marwood, 7 
Q. B. DQ. 62; Apollinaris Co. v. Nord 
Deutsche Ins. Co., [1904] 1 K. B. 252. 


[b] York-Antwerp Rules of. 1890 
(1) expressly so provide. Lange v. 
George D. Emery Co., 18 F. (2d) 744 
[certiorari den 275 U. S. 540, 48 SCt 
36,°72 Li~ed= 414]. (2) But damage 
to a ship’s propeller and engines from 
a jettisoned log, part of deck cargo, 
is a part of general average, under the 
York-Antwerp Rules, rule 2. Lange 
v. George D. Emery Co., supra. 


29. See supra § 1046. 

30. The Strathdon, 94 Fed. 206. 

31. Jones v. Bridge, 32 N. Y. Super. 
431. 

[a] Thus, where a vessel and car- 


go have sunk and, in order to save 
the vessel and cargo, the deck cargo is 
removed, such cargo is subjeet to a 
general average charge. Jones vV. 
Bridge, 32 N. Y. Super. 431. 


32. See supra § 1063 note 28. 
33. See cases infra notes 34-41. 
34. Wright v. Marwood, 7 Q. B. D. 


62; Apollinaris Co. v. Nord Deutsche 
Ins. Co.,. [1904] 1 K. B. 252. 


[a] Reason for rule.—‘'The excep- 
tion of coasting vessels, apart from 
custom, is intelligible only on the 
ground that in the short trips made by 
coasting vessels deck cargo is not ex- 
posed to peculiar danger, at all events 
to an appreciable extent.” Apollinar- 
is Co. v. Nord Deutsche Ins. Co., [1904] 
1 K. B. 252. 


[b] Rule  criticized.—‘‘What is 
said in the early cases and elementary 
works, respecting goods so carried on 
small coasting vessels, must be re- 
ferred to custom, and is true only to 
the extent that such custom is shown 
to exist.” Wood v. Phcenix Ins. Co., 
1 Fed. 235, 236 [rev on other grounds 
8 Fed. 27, 14 Phila. (Pa.) 483]. 


35. The William Gillum, 29 F. Cas. 


No. 17,693, 2 Lowell 154; Meaher v. 
Lufkin, 21 Tex. 383. 
3618 Uses —lanze iv. George iD: 


Emery Co., 18 F. (2d) 744 Leertiorari 
den 275 U. S. 540, 48 SCt 36, 72 L. ed. 
414]; The John H. Cannon, 51 Fed. 
46; The Hettie BHllis, 30 Fed. 507; 
Hazleton v. Manhattan Ins. Co., 12 
Fed. 159, 11 Biss. 210; Wood _ v. 
Pheenix Ins. Co., 8 Fed. 27, 14 Phila, 
(Pa.) 483; The Enrique, 7 Fed. 490, 5 
Hughes 275 (recognizing rule); God- 
defroy v. The Live Yankee, 10 F. Cas. 


The foregoing rule*? 
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contrary authority;?? and these qualifications have 
been said to resolve themselves into one;*® nor does 
the exception apply to river craft,?® or where the 
other cargo owners have consented that the goods 


jettisoned should be carried on the deck of the 


The exception 


bution.*! 


No. 5,496; The William Gillum, 29 F. 
Cas. No. 17,693, 2 Lowell 154. 


Q Conn.—Brown vy. Cornwell, 1 Root 
0. ’ 


N. Y.—Harris v. Moody, 30 N. Y. 
Ate 86 AmD 375 [aff 17 N. Y. Super. 
2 


Tex.—Meaher v. Lufkin, 
383. 


Eng.—Strang v. Scott, 14 App. Cas. 
601; Wright v. Marwood, 7 Q. B. D. 
62; Milward v. Hibbert, 3 Q. B. 120, 
43 ECL 659, 114 Reprint 452; Gould v. 
Oliver, 5 es N. Cas. 115, 3 Hodges 


21 Tes 


307, Wi, J. Cy P268,5'5 (Scott 4.45; 635 
MOM, als j 
See Toledo F. & M. Ins. Co. v. 
Speares, 16 Ind. 52 (custom not 
proved). ; 
[a] Where restricted custom.—If 


the usage of trade only authorizes the 
stowage of certain kinds of goods on 
deck, then, to make the other shippers 
liable, it must appear that such goods 
form a usual and customary part of 
the cargo of vessels in the trade. 
Goddefroy v. The Live Yankee, 10 F. 
Cas. No. 5,496. 


[b] Local custom exception.— 
Where the general usage of the lum- 
ber trade is to carry part of the cargo 
on deck, such part has a proper claim 
for contribution when jettisoned un- 
less a local port custom against gen- 
eral average contribution is proved. 
The John H. Cannon, 51 Fed. 46. 


Customs and usages generally see 
Customs and Usages 17 C. J. p 444. 


387. Providence Washington Ins. 
Co. v. Bradley Fertilizer Co., 33 Fed. 
685; Sproat v. Donnell, 26 Me. 185, 45 
AmD 103; Cram vy. Aiken, 13 Me. 229, 
29 AmD 503; Sizer v. Barney, 2 Oh. 
Dec. (Reprint) 177, 2 WestLMonth 
10. 


[a] Reason for rule.—‘‘Merchants, 
it is understood, protect their inter- 
ests in such cases by insurance upon 
cargoes of lumber, and other articles, 
usually carried on deck; and under- 
writers understand that they insure 
the additional risk of not being en- 
titled to the benefit of a general aver- 
age contribution in case the deck load 
be thrown overboard for the benefit 
of all concerned. To adopt now a dif- 
ferent principle, merely in this State, 
would manifestly be attended with 
perplexity and embarrassment.” 
Sproat v. Donnell, 26 Me. 185, 189, 45 
AmD 103. 


38. Wright v. Marwood, 7 Q. B. D. 
62 (per Bramwell, L. J.). 


[a] Statement explained.—‘“The 
exception of coasting vessels, apart 
from custom, is intelligible only on 
the ground that in the short trips 
made by coasting vessels deck cargo 
is not exposed to peculiar danger, at 
all events to an appreciable extent. 
And when Lord Bramwell says that 
the two exceptions resolve themselves 
into one, I think he means that when 
the voyage is such that the cargo is 
carried on deck without peculiar risk, 


ship.*° Moreover, where a cargo is shipped on deck 
by agreement between the shipper and the vessel 
owner, the rule against the allowance of a deck cargo 
loss as general average does not apply so as to relieve 
the vessel or vessel owner from liability for contri- 
The exception should be confined to sail- 


it will in practice be so carried when- 
ever it is convenient.” Apollinaris 
Co. v. Nord Deutsche Ins. Co., [1904] 
Th ks ABR Lye Way), 


39. Harris v. Moody, 30 N. Y. 266, 
86 AmD 375 (dictum). 


fern Strang v. Scott, 14 App. Cas. 

41. Wood v. Phoenix Ins. Co., 1 
Fed. 235; The Milwaukee Belle, 17 F. 
Cas Now 19,627, 2: Biss) 197510 athe 
Watchtuli, 29) chan Cas.) NiOpmainoo Os 


Brown Adm. 469; Wood y. The Sallie 
C. Morton, 30 F. Cas. No. 17,962, 2 N. 
J. L. J. 301 (right lost by laches). 
See the Enrique, 7 Fed. 490, 5 Hughes 
275 (recognizing rule); Johnson v. 
Chapman, 19 C. B. N. S. 568, 115 ECL 
563, 144 Reprint 907. Contra Sizer v. 
Barney, 2 Oh. Dec. (Reprint) 177, 2 
WestL Month 10. 


[a] Lower freight rate charged.— 
Where a cargo of lumber is taken to 
be carried “on deck and under deck,” 
at a uniform rate for the entire lot, 
with the understanding that part is to 
be laden on deck, the rate being less 
than if the load were all carried un-. 
der deck, and it is the established 
usage to carry deck loads by express 
consent of owners, the shipper is not 
entitled to general average contribu- 
tion for a jettison of the deck load. 
Goddefroy v. The Live Yankee, 10 F. 
Cas. No. 5,496. 


[b] Liability has been called “gen- 
eral contribution,’ as distinguished 
from “general average,” (1) in which 
all the parties contribute, since other 
cargo owners do not contribute where 
they have not assented to the carrying 
of deek cargo. The Watchful, 29 F. 
Cas. No. 17,250, Brown Adm. 469 [quot 
Lowndes Gen. Average p 43]. (2) It 
is said that the vessel is not liable for 
the entire loss, because the carrying 
of the goods on deck cannot be at- 
tributed as a fault, but if liable at all, 
it is for contribution, or general aver- 
age merely. The Watchful, 29 F. Cas. 
No. 17,250, Brown Adm. 469 [crit The 
Milwaukee Belle, 17 F. Cas. No. 9,627, 
2 Biss. 197 (where the court dismissed 
the libel for the principal reason that 
libelants by knowingly shipping the 
goods on deck had consented ‘that 
the vessel might thereby be rendered 
less manageable, and more liable to 
labor in a storm,” in that it was over- 
looked that the master was equally 
consenting, and, the sacrifice being for 
the salvation of the vessel, that which 
was thus saved should contribute to 
make up the loss made necessary by 
mutual consent)]. (38) So, in Wright 
v. Marwood, 7 Q. B. D. 62, it is point- 
ed out that recovery of contribution 
by the charterer for cargo which was 
stowed on deck under the charter, as 
in Johnson v. Chapman, 19 C. B. N.S. 
563, 115 ECL 562, 144 Reprint 907, is 
not general average; that contribu- 
tion by the shipowner in such a case 
is with good reason, for he shared the 
benefit and ought to share the risk of 
the deck cargo. 


[cl “At merchant’s risk” in char- 
ter party.—Where it is stipulated in 


618 [58> C: Jay 
ing vessels,#? since the reason for its application*® 
does not apply to vessels propelled by steam.** Nor 
does the exception apply to the jettison of ship’s 
property, usually carried on deck,*® such as a boat.*® 


[§ 1065] i. Putting into Port of Refuge. If a 
ship is in distress from dangers of navigation, the 
act of putting into a port of refuge is a general ay- 
erage act,47 as where she has sprung a leak,** and 
requires repairs on account of damages suffered in 
encountering such dangers.t® However, in view 
of the general principle that for general average 
contribution there must be an intentional sacrifice 
or voluntary expenditure for the benefit of ship and 
cargo,°® the mere fact that the ship puts into a port 
of refuge, unaccompanied by sacrifice or expenditure, 
does not constitute a general average act.°* 


[§ 1066] j. Sale for Vessel’s Necessities at Port 
of Refuge. Where injury is sustained by a course 
pursued for the common safety of the ship and ear- 
go, and the master has neither means nor credit to 
enable him to make the necessary repairs to continue 
the voyage, and his situation is such that he cannot 
communicate with the owners, he may sell a part 
of the cargo to meet the necessity of raising the 


a charter party that the “‘ship should 
be provided with a deck-cargo, if re- 
quired, at full freight, but at mer- 


ry exposure. 
(Mass.) 261. 


chant’s risk,’ the words “at mer- 

chant’s risk” do not exclude the right 50. See supra § 1048. 
of the charterers to general average oy 

contribution from the shipowners in} Co., [1900] 2 Q. B. 515. 


SHIPPING 


age as resulted from the extraordina- 
Gage v. Libby, 14 Allen 


Iredale v. China Traders’ Ins. [a] 


[§§ 1064-1068 


means to make the repairs,®? and such sacrifice is 
the subject of general average.*? So, where a cargo 
is partly damaged and the master sells it for the 
good of the cargo and ship on the shipper’s refusal 
to receive it,°4 and the sale price is less than the true 
value, the loss is general average;°® and, where the 
goods of one shipper are sold by the master for the 
ship’s necessities, such shipper may have contribu- 
tion from the other cargo owners and is not restricted 
to his remedy against the ship or shipowner.*® 


|§ 1067] k. Extraordinary Expenses and Services 
—(1) In General. All extraordinary expenses rea- 
sonably incurred in saving a vessel and her cargo 
from common peril resulting from the dangers of 
navigation encountered during the voyage are the 
subject of general average.®* But acts done to make 
either the ship fit to fulfill the contract or the cargo 
fit to be carried on are not proper general average 
expenditures.°® 


[§ 1068] (2) Expenses Going to, at, and Leaving, 
Port of Refuge. It is well settled®® that, when a ves- 
sel is disabled at sea and puts into a port of refuge 
for repair, the ordinary expenses incurred,®° includ- 
ing every expense necessarily incurred during the 


Coal, etc., Co. v. Chicago, etc., R. Co., 
116 Mo. A. 214, 92 SW 714; Anglo- 
Argentine Live .Stock, etc., Agency v. 
Temperley Shipping Co., [1899] 2 Q. 
B. 403. 

Extraordinary use of fuel.—— 
(1) Where an unusual amount of fuel 


respect of deck cargo shipped by the is used, due to the extraordinary use 
charterers and necessarily jettisoned 52. See supra § 382. of the a and of fael in remov- 
to save the ship and the rest of the 53. The Star of Hope, 9 Wall. (U.| ing a vessel from a strand, it is a 
cargo. Burton v. English, 12 Q. B.| S.) 203, 19 L. ed. 638 [rev on other] general average expense. The Bona, 
D. 218. grounds 1-F. Cas. No. 405]; The Con-| [1895] PB. 125. (2) Where a _ ship 


42. Gillett v. Ellis, 11 Ill. 579; Har- 
ris v. Moody, 30 N. Y. 266, 86 AmD 
375; Hurley v. Milward, J. & C. 224. 


{a] General custom as to propel- 
lers.—Since the general custom as to 55. 
propellers, .double deck steamships! But 
with two holds, is to carry goods on] Ins. Co., 
the main deck, or upper hold, as 
though under ‘hatch, contribution 
should be allowed for the jettison of 
goods stowed on the main deck. Gil- 
Tee ate, Uli Kpea lg O DU EE Saye 


54. See supra 


act). 


8,262, Olcott 12; 


stancia, 10 Jur. 845, 4 Notes of Cas. 
677, 2 W. Rob. 487; 

omela, 1 Hawaii 177. 
789. 


The Brewster, 95 
see Iredale v. 
LUQOONS 2. Oo Bz 
of cargo after ship is safely in port 
for a month is not a general average 


56. The Leonidas, 
The Packet, 


failed to take the customary supply 
of coal for the voyage, and encoun- 
tered a hurricane which protracted 
the voyage so that she was obliged 
to burn ship’s materials and cargo, 
she must bear, aS particular average, 
the loss of such materials during the 
time the coal she ought to have taken 
would ‘have lasted, and the residue of 
the loss of such material is charge- 
able to the hurricane alone, and con- 
stitutes a general average charge. 
Hurlbut y. Turnure, 76 Fed. 587 [aff 
in’ Sleds: 208% L267 (COA Ss abiees 1Cs) 
Where a ship met with very heavy 


Contra The Phil- 


Fed. 1000. 
China Traders’ 
515 (a sale 


15 EesCas: No. 
18 BY 


43. See supra § 1063 note 28 [a].] Cas. No. 10,654, 3 Mason 255 (dic- 
44. Harris v. Moody, 30 N. Y. 266, see The Gratitudine, 3 C. Rob. 


86 AmD 375 (dictum); 
ward, J..c, C./ 224: 


ae The Santa Anna Maria, 49 Fed. 
878. 

46. Lenox v. United Ins. 
SOVMUS TCAs, CN La) LTSe 


47. Hassan v. St. Louis Perpetual 
Ins. Co.,.7 La, Ann. +1, 56 AmD. 591; 
Padelford v. Boardman, 4 Mass. 548; 
Anglo-Argentine Live Stock, ete, 
Agency v. Temperley Shipping Co., 
[1899] 2 Q. B. 408. 


[a] Equities —For the owner of 
part of a common adventure to shift 
a portion of loss due to sacrifice for 
the common good, his equity must 
clearly outweigh the equities of co- 
Bg Ur ers The Casey, 39 F. (2d) 
136. : 

48. The Brewster, 95 Fed. 1006; 
Anglo-Argentine Live Stock,  ete., 
Agency v. Temperley Shipping Co., 
PLS9ONN2FON as: 4035 

49. Libby v. 
(Mass.) 261. 

[a] Thus, where ice melted when 
the mast was removed, eontribution 
was allowed for so much of the dam- 


Hurley v. Mil- 


Colma 


Gage, 14 Allen 


[a] Where expense or loss is sub- 
ject of general average.—Where the 
Sale is for the purpose of defraying 
expenses or repairing losses which 
are the subject of general average, 
the loss arising from the sale is a 
general average charge. Hassam vy. 
St. Louis Perpetual Ins. Co., 7 La. 
Ann. 11, 56 AmD 591. : 


[b] Where expense or loss is sub- 
ject of particular average.—(1) If a 
sale is made to obtain funds to repair 
a particular average loss (Hassam vy. 
St. Louis Perpetual Ins. Co., 7 La. 
Ann. 11, 56 AmD 591), (2) or to ex- 
ecute repairs rendered necessary by 
the ordinary perils of the sea (Hallett 
Vv. Wigram,” 9) CSB 2580" TOM J .5@r P. 
281, 67 ECL 580), (3) or to raise funds 
for the purpose of procuring the lib- 
eration of the master who had been 
arrested on process in a foreign port 
(Dobson vy. Wilson, 3 Campb. 480, 14 
Rev. Rep. 817), the loss is not the 
SHDISGE of general average contribu- 
ion. 


57. McAndrews vy. Thatcher, 3 
Wall. (U..S.) 347, 18 L. ed. 155; Dil- 
worth v. McKelvy, 30 Mo. 149; Berry 


weather and sprang a leak, and in or- 
der to keep her afloat it became nec- 
essary to use the engine for pumping, 
and, the coals running short, the cap- 
tain burnt with the coals the ship’s 
Spare Spars and some of her cargo, 
the sacrifice of the spars and cargo 
was general average. Robinson v. 
Price, 2 Q. Bz D. 295. 


58. Hamel v. Peninsular, etc., 
Steam Nav. Co., [1908] 2 K. B. 298. 


{a] Rule applied.—(1) A shipown- 
er of a stranded ship is not entitled 
to claim as general average remuner- 
ation for services in arranging sal- 
vage, identifying the cargo, forward- 
ing it, and distributing the proceeds 
of the sale of the unidentified portion. 
Schuster v. Fletcher, 3 Q. B. D. 418. 
(2) Expense of unloading cargo in 
order to_ facilitate ship repairs. 
Hamel vy. Peninsular, etc., Steam Nav. 
Co,, “(E1908)” 2. Ke. Bhl298- 


59. The Joseph Farwell, 31 Fed. 
844; Hassam v. St. Louis Perpetual 
Ins. Co., 7 La. Ann. 11, 56 AmD 591. 


60. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 688; Shoe v. Craig, 
189 Fed. 227 [mod on other grounds 
194 Med) 678, 115) CCA 172)" Grace. 


For later cases. developments and changes in the law see Annotations, same title and section number, 


. 


§ 1068] 


detention, for the benefit of all concerned,*! and in 
making such temporary repairs as are necessary to 
remove the inability of the vessel to proceed on her 
voyage, are proper subjects of contribution.®? 
towage to the port of refuge,°* charges of entering 
the port,®* pilotage,*® port charges,®* quarantine 
dues,*? dockage,** wharfage,®® surveys on ship and 
eargo,’° diver’s charges,‘' unloading, stering, and 
reloading the cargo,*? fuel used during the time at 
the port of refuge,** the necessary expense of for- 
warding the cargo when such a course was one of 
the measures properly adopted for the safety of the 
joint venture,‘* lighterage,‘® expense of pumping in 


The Mauna Loa, 76 Fed. 829; 
seph Farwell, 31 Fed. 844; 
St. Louis Perpetual Ins. Co., 7 La. 
Ann, 11, 56.AmD 591; Broadnax v. 
@heraw, ete:, R. Co. 1 Pay Dist. 251: 


[a] Damage to perishable cargo 
during delay at port of refuge from 
inherent vice. The Casey, 39 F. (2d) 
136; Bond v. The Superb, 3 F. Cas: 
No. 1,624, 1 Wall. Jr. 355. 


[b] Loss on sale of live stock due 
to deviation to a port of refuge. 
Anglo-Argentine Live Stock, etc, 
Agency v. Temperley Shipping Co., 
ELS IOP 2 Ores 203. 


[ec] Caring for passengers.—(1) 
The law of average has no application 
to the expense of caring for and main- 
taining passengers at a port of dis- 
tress (Weston vy. Train, 29 F. Cas. 
No. 17,456, 2 Curt. 49), (2) since pas- 
sengers neither receive nor contribute 
in general (Western y. Train, supra). 


[d] Intentionally running into 
dock in placing the ship in a port of 
refuge isa general average act. Aus- 
tin Friars SS. Co. v. Spillers & Bak- 
CRSP eGULG..4 io Lod el Ke Ooo. 


[e] That act causing expense was 
a tort does not affect the contribution 
liability. Austin Friars SS. Co. v. 
Spillars & Bakers, Ltd., [1915] 1 K. B. 
833. : 


61. U. S.—The Star of Hope, 9 
Wall. 208, 19 L. ed. 638; Campbell v. 
The Alknomac, 4 F. Cas. No. 2,350, 
Bee 124. 


La.—Hanse v. New Orleans M. & 
&. Ins. Co., 10 La. 1, 29 AmD 456. 


N. Y.—Rogers v. Murray, 16 N. Y. 
Super. 357. 


S. C.—Wightman v. Macadam, 4 S. 
OVA 230. : 


BEng.—Atwood v. Sellar, 4 Q. B. D. 
342. 


[a] Effect of Merchant Shipping 
Act, of 1894.—(1) The statutory pro- 
vision that the ship owner shall not 
be liable for loss or damage to the 
cargo by reason of fire on board the 
ship unless caused by his fault or 
privity renders expenses at a port of 
refuge to extinguish the fire incur- 
red for the benefit of all interests 
(Tempus Shipping Co. v. Dreyfus, 46 
T. L. R. 643 [mod [1930] 1K. B. 699]), 
(2) so that such expenses are a prop- 
er general average charge (Tempus 
Shipping Co. v. Dreyfus, supra). 


62. Hobson v. Lord, 92 U. S. 397, 
23 L. ed. 613; The Star of Hope, 9 
Wall. (U. S.) 203, 19 L. ed. 638; Shoe 
vy. Craig, 189 Fed. 227 [mod on oth- 
er grounds 194 Fed. 678, 115 CCA L23 
The Brewster, 95 Fed. 1000; The 
Queen, 28 Fed. 755; Gregory v. Or- 
rall, 8 Fed. 287; Patten v. Darling, 
18 F. Cas. No. 10,812, 1. Cliff. 254; 
Libby v. Gage, 14 Allen (Mass.) 261; 
Barker v. Phcenix Ins. Co., 8 Johns. 
(N. Y.)-307, 5 AMD 339; Plummer v. 
Wildman, 3 M. & S. 482, 16 Rev. Rep. 


The Jo- 
Hassam y. 


SHIPPING 


So 


334, 105 Reprint 691. 


[a] Duty of master to communi- 
cate with owner.—In case a vessel is 
disabled, it is the duty of the master 
to communicate with his owners be- 
fore making repairs, where it can be 
done in a reasonable time, and delay 
for this purpose will not relieve a 
Shipper from liability for average. 
ee v. Ruggles, 4 N. Y. Super. 
oo. 


63. See infra § 1071. 


64 The Joseph Farwell, 31 Fed. 
844; Vowell v. Columbian Ins. Co., 28 
Hi Cas: aNOe lin 0 10 ms 4 Oranech ©.9,e. 
83; The Philomela, 1 Hawaii 177; 
Wightman v. Macadam, 4 S. C. L. 230. 


65. The Joseph Farwell, 31 Fed. 
844; Campbell v. The Alknomac, 4 F. 
Cas. No. 2,350, Bee 124; Roberts v. 
The Ocean Star, 20 F. Cas. No. 11,908; 
Orrock v. Commonwealth Ins. Co., 21 
Pick. Mass.) 4% 456) S227 Am DD) T270° 
Wightman v. Macadam, 48. C. L. 230; 
Atwood v. Sellar, 5 Q. B. D. 286. 


66. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 638; Campbell v. 
The Alknomac, 4 F. Cas. No. 2,350, 
Bee 124; Vowell v. Columbian Ins. 
Co;, 28 F'..Cas.- No. 17,019, 3,Craneh..C. 


C. 838; Wightman vy. Macadam, 4 S. C. 
L. 230. 
[a] Under York-Antwerp Rules of 


1924, rules X (a), A, C, port charges 
at a port of refuge are allowable as 
general average. Viassopoulos - v. 
Bren eres Mar, Ins:-Coun LT EOZ9N dy Ke 
Beste 


67. The Joseph Farwell, 31 Fed. 
844; Wightman v. Macadam, 4 S. C. 
42:30: 


68. The Joseph Farwell, 31 Fed. 
844. ‘ 


69. The Joseph Farwell, supra; 
Campbell vy. The Alknomac, 4 F. Cas. 
No. 2,350, Bee 124; Roberts v. The 
Ocean. Star, 20) F. Cas.-No. 11,908; 
Wightman y. Macadam, 4 S. C. L. 
230. 


70. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 688; Potter v. Ocean 
Ins. Co., 19 F. Cas. No. 11,335, 3 Sumn. 
27; Vowell v. Columbian Ins, Co., 28 
EB WiGacdaNiow 177019" StCranehin@rC:sor 
Orrok v. Commonwealth Ins. Co., 21 
Pick. (Mass.) 456, 32 AmD 271. 


71. Roberts v. The Ocean Star, 20 
EF. Cas. No. 11,908. 


7. WU. .S-——The Star of pHope,” 9 
Wall. 203, 19 DL. ed. 638; Grace v. 
The Mauna Loa, 76 Fed. 829; The Jo- 
seph Farwell, 31 Fed. 844; Campbell 
v. Alknomac, 4 F. Cas. No. 2,350, Bee 
124; The Mary, 16 F. Cas. No. 9,188, 
1 Sprague 17; Roberts v. The Ocean 
Star, 20 F. Cas. No. 11,908. 


Hawaii.—The Philomela, 1 Hawaii 
nina 


Mass.—Orrok  v. Commonwealth 
Ins. Co., 21 Pick. 456, 32 AmD 271. 


N. Y.—Barker v. Phoenix Ins. Co., 
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order to keep ship afloat until repaired,*® hire of an- 
chors, cables, boats, and all other apparatus required 
for ‘the purpose of making the repairs,’7 wages and 
provisions necessitated by the distress,7* custom- 
house,‘® consul,*° and notary fees,*! and the expense 
of leaving the port,*? are proper general average 
charges. But expenses not incurred for the safety 
of all interests are not general average charges.** 
Nor are expenses incurred in order to make repairs 
beyond what are reasonably necessary for that pur- 
pose regarded as general average.*+4 
for the benefit of one interest only must be borne 
by that interest.6° Expenses incurred after putting 


Outlays made 


8 Johns. 307, 5 AmD 339. 


Eng.—Atwood v. Sellar, 5. Q. B. D. 
286 (repairs necessitated by volunta- 
ry sacrifice); Plummer y. Wildman, 3 
M. & S. 482, 105 Reprint 691; Da 
Costa v. Newnham, 2 T. R. 407, 100 
Reprint 219. But see Svenden v. 
Wallace, 10 App. Cas. 404 (expense 
of reloading cargo, unloaded to repair 
damage caused by ordinary perils of 
the sea, is not a general average 
charge). 


Newfoundl.—Ainsworth v. Cusack, 
4 Newfoundl. 236. 


[a] Maintenance of live stock car- 
go.—(1) The cost of feed and water 
for live stock cargo during the period 
of detention is not allowable, either 
at common law (Anglo-Argentine 
Live Stock, etc., Agency v. Temperley 
Shipping Co., [1899] 2 Q. B. 403) (2) 
or under York-Antwerp Rules, rule 
10 (c), providing that, whenever the 
cost of discharging cargo is admissi- 
ble as general average, the cost of re- 
loading and storing shall likewise be 
admitted (Anglo-Argentine Live 
Stock, ete, Agency v. Temperley 
Shipping Co., supra). 


{b] Under York-Antwerp Rules of 
1924, rules X, A, C, the expense of 
loading and discharging the cargo at 
a port of refuge is a proper general 


average charge. Viassopoulos - y. 
British, ete, o Mar, Ins, Cofs(192oq 2 
SB aide 


Unloading to set afloat stranded 
boat see supra § 1062. 


73. See case infra this note. 


[a] Under York-Antwerp Rules of 
1924, rules XX, A, C, the cost of fuel 
used during the time of the repairs is 
a proper general average charge. 
Viassopoulos v. British, ete, Mar. 
Ins. Con [1929] 1K Be Ls. 


74 See infra § 1078. 

75. Orrock v. Commonwealth Ins. 
Co., 21 Pick. (Mass.) 456, 32 AmD 
271. 

76. The Star of Hope, 9 Wall. (U. 


S.) 203, 19 L. ed. 638; Roberts v. The 
Ocean Star, 20 F. Cas. No. 11,908. 


77. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 638. 
78. See infra § 1072. 


79. Roberts v. The Ocean Star, 20 
F. Cas. No. 11,908. 


so. Orrock v. Commonwealth Ins. 
Co., 21 Pick. (Mass.) 456, 32 AmD 271. 


81. Roberts v. The Ocean Star, 20 
F. Cas. No. 11,908. 


82. The Philomela, 1 Hawaii 177. 

83. Wightman v. Macadam, 4 S. C. 
TA 280. 

84. The Star of Hope, 9 Wall. (U. 
S.) 208, 19 L. ed. 638; The Queen, 28 
Fed. 755. 

85. See supra § 1048. 
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in at a port of refuge are not allowed as general av- 
erage where the voyage is abandoned.*® The per- 
formance of the ordinary duty of repair’ does not 
give rise to general average.** So the cost of an 
unusual amount of coal used to propel a sailing ves- 
sel with auxiliary screw, crippled by a collision with 
an iceberg, is not such extraordinary expense as to 
constitute a general average charge.*® 


[§ 1069] (3) Expenses at Port of Destination. 
In accordance with the general rule®® that expenses 
incurred for the benefit of both vessel and cargo are 
proper general average charges, expenses necessary 
to deliver the cargo at the port of destination, such 
as compensation of an interpreter at a foreign port,°? 
cost of cablegrams to the shipper and consignee as to 
disputed matter,®? the master’s board bill during the 
delay at the port,®* and protest fees,?* are proper 
general average charges. 


[§ 1070] (4) Expenses at Port of Lading. Ex- 
penses at the port of lading are not allowable in gen- 
eral average contribution.?® 


86. The Joseph Farwell, 31 Fed. 


844: The Ann D. Richardson, 1 F.| general average. 


SHIPPING 


port of lading cannot be claimed as 
Thus, 


[§§ 1068-1072 


[§ 1071] (5) Towage and Salvage. Towage in- 
curred for the purpose of taking the ship into a port 
of refuge for repairs on account of a general average 
act or damage, is a proper subject of general aver- 
age.25> But towage into the port of lading cannot be 
claimed as general average,®* and, towage incurred 
to take the vessel from the port of refuge to her 
port of destination is not a proper general average 
charge,?® where it is unreasonable and unneces- 
sary.°® So, where, towage to the port of destination 
is not incurred to avoid extraordinary and abnormal 
perils, it does not constitute a general average 
charge.t Salvage charges voluntarily incurred for 
common benefit? are proper subjects of general av- 


erage. 


[§ 1072] (6) Wages and Provisions. Formerly, 
the American and English decisions were conflicting 
in respect of wages and provisions of the master, offi- 
cers, and crew during delay in a port of refuge for 
the purpose of repairs. In England formerly such 
matters were not allowed as general average charg- 


proper general average charge. Vlas- 
sopoulos v. British, etc., Mar. Ins. Co., 


under rule 


Cas. No. 410, Abb. Adm. 499 [aff 1 F. 
Gas.= No. 411, 1. Blatchi. 358) novell; 
Myers v. The Harrick, 17 F. Cas. No. 
9,992; Roberts v. The Ocean Star, 20 
EF. Cas. No. 11,908; Williams v. Suf- 
folxeIms® \Co., 29 EY ‘Cass Nov 17,739,038 
Sumn. 510. 


[a] Thus, where the cargo is sold 
to obtain funds for repairing the ves- 
sel, and because the voyage was aban- 
doned, general average against the 
cargo owners for such repairs is not 
allowed. Myers v. The Harriet, 17 F. 
Cas. No. 9,992. 

{[b] Expense of master’s passage 


home should not be borne by the car- 
go when a voyage is abandoned in a 


porterot, 7 distress." Roberts “va, (Ehe 
Ocean Star, 20 F. Cas. No. 11,908. 
[ec] Where charterers break up 


voyage of a vessel which has been 
abandoned and then saved and towed 
to a port of safety, when they should 
have permitted ‘her to reload and com- 
plete the voyage, they are liable to 
make contribution as though the voy- 
age had been completed. The Eliza 
Lines, 102 Fed. 184 [mod 114 Fed. 307, 
52 CCA 195 (rev on other grounds 199 
U.S. 119,.26°SCt 8) 50) Li. ed. 115)]. 


87. See supra § 373. 

88. Van Den Toorn y. Leeming, 70 
Ped: 251 fati.f9 Fed. 107,124) CCA 
461]; Vlassopoulos y. British, etce., 


WMHS MBAS (Ovors. (DIBA | aly ee 18s a Ree 


89. Wilson v. Victoria Bank, L. R. 
2.Q. B. 203. 


[a] Substituted expense.—In the 
text situation such expense cannot be 
allowed as a general average charge 
on the theory that it is a substitu- 
tion for the expense of repairs, un- 
loading, storing, and reloading the 
cargo. Wilson v. Victoria Bank, L. 
RALIO TB A208. 


90. See supra § 1067. 
es The John Francis, 184 Fed. 
92. The John Francis, supra. 
93. The John Francis, supra. 
94. The John Francis, supra. 
95. See cases infra this note. 
[a] “Under York-Antwerp Rules 


of 1924 (1) expenses incurred at the 


X port charges (Vlassopoulos v, Brit- 
ish, etc., Mar. Ins: Co.,)[1929]°1 K. B: 
187), (2) cost of repairs (Vlassopoul- 
os v. British, etc., Mar. Ins. Co., su- 
pra), (3) wages of boatmen in shift- 
ing the cargo (Vlassopoulos v. Brit- 
ish, ete., Mar. Ins. Co., supra), (4) 
expenses of loading and unloading the 
cargo (Vlassopoulos v. British, etc., 
Mar. Ins. Co., supra), (5) cost of fuel 
used in shifting the boat from one 
dock to another (Vlassopoulos v. 
British, etc., Mar. Ins. Co., supra), 
(6) and towage charges (Vlassopoulos 
v. British, ete., Mar. Ins. Co., supra), 
are not proper general average 
charges. (7) So, under rule XX, the 
cost of fuel during the time under 
repair is not a proper general aver- 
age charge. Viassopoulos v. Brit- 
ish, etc., Mar. Ins. Co., supra. (8) 
Nor can the foregoing expenses be 
claimed under Rules A or C. Vlasso- 
poulos v. British, ete., Mar. Ins. Co., 
supra. (9) ‘Under York-Antwerp 
Rules of 1890, rule X(a), providing 
that where a ship returns to the port 
of lading in consequence of an ac- 
cident, the return being necessary for 
the common good, expenses of en- 
tering and corresponding expenses of 
leaving the port shall be admitted as 
general average, the cost of having a 
passage cut through the ice to permit 
leaving is not such allowable expense. 
Westoll v. Carter, 14 T. L. R. 281. 


96. Star of Hope, 9 Wall. (U. S.) 
203, 19 L. ed. 638;° The Joseph Far- 
well, 31 Fed. 844; Lyon v. Alvord, 18 
Conn. 66. 


[a] Although port of refuge is 
port of destination, the expense of 
towing her into such port when she 
has lost her motive power and is ina 
leaky condition and not in any port 
or harbor forms the base of a gen- 
eral average. Sweeney v. Thompson, 
39 Fed. 121. 


{b] Under York-Antwerp Rules of 
1924, rules X, A, C, towage to a port 
of refuge is a proper general aver- 
age charge. Vlassopoulos v. British, 
ee Mar. sins! 'Cort -[i/9 290i ai Ke Bs 


97. See case infra this note. 


{a] Under York-Antwerp Rules of 
1924, rules xX, A, C, towage in the 
port of lading in shifting ‘the boat 
from one dock to another is not a 


For later cases, developments and changes in the law see Annotations, 


119290) Sie BS, 


98. Shoe v. Craig, 189 Fed. 227, 230 
[mod on other grounds 194 Fed. 678, 
11S: “CCA T2) Sere Cyclamen we 
Chandler, 36 Hun (CN. Y.) 192. See 
Willcox v. Weil, 24 F. (2d) 587 (cargo 
owners are entitled to delivery at port 
of refuge, without liability to any 
general average contribution respect- 
ing continuance of voyage to port of 
destination). Contra Goodwillie v. 
McCarthy, 45 Ill. 186. 

[a] Assent of underwriters to tow- 
age of vessel from refuge port to des- 
tination held not to bind cargo own- 
er as respects subsequent general 


ie Willcox v. Weil, 24 F. (2d) 
99. Shoe v. Craig, 189 Fed. 227 


[mod on other grounds 194 Fed. 678, 
115 CCA' 72]; Nine Hundred and 
Twenty-Hight Barrels of Salt, 18 F. 
Cas. No. 10,272, 2 Biss. 319. 


1. Societe Nouvelle D’Armement v. 
pees & Baker, Ltd., [1917] 1 K. B. 

[a] War peril—(1) The risk of 
being attacked by enemy submarines 
during a war is not an extraordinary 
and abnormal peril (Societe Nouvelle 
D’Armement v. Spillers & Baker, 
Ltd., [19177 1-K. B. 865) (@) *solas 
to constitute a charge for towage 
from one port to another a proper 
general average charge (Societe Nou- 
velle D’Armement v. Spillers & Ba- 
ker, Ltd., supra). 

2. The Jason, 178 Fed. 414; The 
Eliza Lines, 102 Fed. 184; The Queen 
of the Pacific, 18 Fed. 700, 9 Sawy. 
421; Gregory v. Orrall, 8 Fed. 287; 
Peters v. Warren Ins. Co., 19 F. Cas. 
No. 11,034, 1 Story 463; Roberts v. 
The Ocean Star, 20 F. Cas. No. 11,908; 
Heyliger v. New York Firemen Ins. 
Co., 11 Johns. (N. Y.) 85. 


{a] It is only when incurred for 
benefit of all interests that salvage 
charges are considered proper for gen- 
eral average. Peters v. Warren Ins. 
Co., 19 F.. Cas. No. 11,034, 1 Story 463. 
See The C. M. Titus, 11 Fed. 443 (ab- 
sence of immediate necessity for the 
service rendered qualifies the power of 
the carrier). 


3. Hanse v. New Orleans M. & F. 
Ins. Co., 10 La. 1, 29 AmD 456; Thorn- 
ton v. U. S. Insurance Co., 12 Me. 150. 


same title and section number, 


§§ 1072-1074] 


es,* but under the York-Antwerp Rules such claims 
are now allowable;° and in the United States it is 
well settled® that such charges are allowed as gen- 
eral average,“ commencing when the vessel alters 
her course for the purpose of putting into a port 
of refuge,* and continuing over the entire period of 
detention for repairs until the ship is ready to re- 
sume her voyage,® if proper diligence is employed in 
The foregoing rulet! is also 
the rule elsewhere.t? Wages of the crew during the 
time of detention in the port of lading until repairs 
are completed are not properly allowable as general 


making the repairs.’ 


4 Power v. Whitmore, 4 M. & §S. 
141, 16 Rev. Rep. 416, 105 Reprint 
787. But see Da Costa v. Newnham, 
2 T. R. 407, 100 Reprint 219 (charges 
for benefit of adventure are allow- 
able). 


[a] Distinction.—‘‘As a matter of 
fact, it is extremely doubtful wheth- 
er the expenses for wages of crew 
or provisions in a port of refuge have 
ever been disallowed by our courts, 
as constituting a claim for general 
average, in a case where the ship has 
put into the port to repair damage 
itself belonging to general average.” 
Atwood v. Sellar, 5 Q. B. D. 286. 


[b] Wages and maintenance of 
cargo attendants.—(1) Neither at 
common law (Anglo-Argentine Live 
Stock, etc., Agency v. Temperley Ship- 
ping Co,, [1899] 2 Q. B. 403), (2) nor 
under York-Antwerp Rule 11, permit- 
ting wages and cost of maintenance 
during the time at a port of refuge 
as a general average charge (Anglo- 
Argentine Live Stock, etc., Agency v. 
Temperley Shipping Co., supra), can 
the wages and maintenance of cat- 
tlemen be allowed. 


5. See case infra this note. 


fa] Under York-Antwerp Rules of 
1924, rules XI, A, C, wages of the 
erew during the time the vessel is in 
the port of refuge for repairs are al- 
lowable as general average. Vlasso- 
poulos v. British, etc., Mar. Ins. Co., 
PLoZzo Ke Basi Bur (see Tsupia, 
note 4) [bt ¢2). 


6. Hanse v. New Orleans M. & F. 
Ins. Co., 10 La. 1, 29 AmD 456; Thorn- 
ton v. U.S. Insurance Co., 12 Me. 
150. 


™ WU. S.—Hobson v. Lord, 92 U.S. 
397, 23 L. ed. 618; Star of Hope, 9 
Wall. 203, 19 L. ed. 638; Hahlo v. Ben- 
edict, 216 Fed. 303, 132 CCA 447; Ris- 
ley v. Insurance Co. of North America, 
189 Fed. 529; The Joseph Farwell, 
31 Fed. 844; Campbell v. The Alkno- 
mac, 4 F. Cas. No. 2,350, Bee 124; The 
Mary, 16 F. Cas. No. 9,188, 1 Sprague 
17; Potter v. Ocean Ins. Co., 19 F. 
Cas. No. 11,335, 3 Sumn. 27; Roberts 
v. The Ocean Star, 20 F. Cas. No. 11,- 
908. 

La.—Hassam v. St. Louis Perpetual 
Ins. Co., 7 La. Ann. 11, 56 AmD 591; 
Hanse v. New Orleans M. & F. Ins. 
Co.,-10- Lia. 1, 29, Amb, 456. 


Me.—Thornton v. ‘U. S. Insurance 
Co., 12: Me. 150. 


Mass.—Orrock v. Cemmonwealth 
Ins. Co., 21 Pick. 456, 32. AmD 271; 


Padelford v. Boardman, 4 Mass. 548. 


N. Y.—Hathaway v. Sun Mutual 
Ins. Co., 21 N. Y. Super. 23; Rogers 
v. Murray, 16 N. Y. Super. 357; Wal- 
den v. Le Roy, 2 Cai. 263, 2 AmD 236. 


But see Wightman v. Macadam, 4 
s. c. L. 230 (charges. not necessary 
for safety of vessel are not allow- 
able). 

[a] Bven though vessel is pleasure 


SHIPPING 


average.13 


ture. 


yacht without cargo, the text rule 
applies. Risley v. Insurance Co. of 
North America, 189 Fed. 529. 


[b] Voyage abandoned.—When a 
vessel puts into a port of necessity, 
the wages and provisions of the crew 
are not chargeable on the cargo in 
general average if the voyage is there 
abandoned. The Joseph Farwell, 31 
Fed. 844; Roberts v. The Ocean Star, 
20 F, Cas. No. 11,908. 


{c] Detention at port of destina- 
tion after delivery of cargo.—Where 
a vessel has arrived at her outward 
port of destination and has delivered 
her cargo and earned her freight, and 
is detained for repairs on account of 
injuries received by tempests on such 
voyage, wages and provisions during 
such detention are not general aver- 
age charges. Dunham v. Commercial 
ae Co., da lohnss GN Y.)seLd, 6 AnD 
374. 

8 U. S.—The Joseph Farwell, 31 
Fed. 844; Campbell v. The Alknomac, 
4 F. Cas. No. 2,350, Bee 124; , The 
Mary, 16 F. Cas. No. 9,188, 1 Sprague 
17. See May v. Keystone Yellow Pine 
Co., 117 Fed. 287 (dictum). 


Ill.—Union Ins. Co. v. Cole, 18 Ill. 
A. 413. 


La.—Hanse v. New Orleans M. & 
EF. Ins. Co., 10 La. 1, 29 AmD 456. 


Me.—Thornton vy. U. S. Insurance 
Gor t2"Mer 150: 


N. Y.—Rogers v. Murray, 16 N. Y. 
Super. 357; Walden v. Le Roy, 2 Cai. 
263, 2 AmD 236. 


[a] Delay in altering course.— 
Where masts are cut away at Sea, 
and the vessel lies for a time disabled, 
and afterward alters her course and 
puts away for a port of safety to re- 
fit, wages and provisions are not al- 
lowed in general average during the 
time of such detention, but only from 
the time of altering her course. The 
Mary, 16 F. Cas. No. 9,188, 1 Sprague 
aire 


9. Star of Hope, 
2035. 19) Tevied® (638); 
well, 31 Fed. 844; Campbell v. The 
Alknomac, 4 F. Cas. No. 2,350, Bee 
124; Wnion Ins; Co. v..Cole, £8) Til. A. 
413; Thornton v. U. S. Insurance Co., 
12 Me. 150; Rogers v. Murray, 16 N. 
Y. Super. 357; Barker v. Phoenix Ins. 
Go. 8° Johnss-GN. V:)) 307, db:AmD 339; 
Walden v. Le Roy. 2 Cai. (N. Y.) 263, 
2 AmD 236. See May v. Keystone Yel- 
low Pine Co., 117 Fed. 287 (dictum). 


[a] Repairs at sea.—The wages 
and provisions of a crew during the 
time they were engaged at sea in 
constructing a jury rudder after it 
became necessary to cut away the 
broken rudder to save the ship in a 
storm are proper items for allowance 
in general average. May v. Keystone 
Yellow Pine Co., 117 Fed. 287. 


10. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 683; The Joseph 
Farwell, 31 Fed. 844. 


11. See supra note 7. 


SD Navel (GOiS Sie) 
The Joseph Far- 
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[§ 1073] (7) Commissions. It has been held that 
the owners of the vessel may reasonably be allowed 
a commission of two and one-half per cent for col- 
lecting the general average.'4 However, neither the 
master’s commission on disbursements,!® nor the pre- 
mium of exchange on the amount expended at the 
port of refuge,'® is the subject of general average. 

[§ 1074] 1. Embargo, Capture, and Escaping Cap- 
While the expenses of detention by embargo 
are not allowed as general average,'? sacrifice or loss 
incurred in escaping capture,'’ as if the ship is run 


12. Ainsworth vy. Cusack, 4 New- 
foundl. 236. 


13. See case infra this note. 
[a] Under York-Antwerp Rules of 
1924, rules XI, A, C, wages of the 


crew while the vessel was being re- 
paired in the port of lading cannot 
be claimed as general average. Vlas- 
sopoulos v. British, etc., Mar. Ins. Co., 
JPA) I) alk Kee 135 LSE ye 


14. Barnard v. Adams, 10 How. 
CU. (S.) 270) 13, Ia) eds 4105) Guilt -Rie= 
fining Co. v. Universal Ins. Co., 32 F. 
(2d) 555 [certiorari den 280 U. S. 
584 mem, 50 SCt 35 mem, 74 L. ed. 634 
MEM |:; HISLULSISE ven CaALyy geome ase 
No. 13,573, 2 Curt. 382. 


[a] Basis of rule.——(1) While it 
has been held that the commission 
rests on usage and custom of mer- 
chants and average brokers, collect-+ 
ing the general average is a duty, 
arising out of the unforeseen disaster, 
and resulting directly from it. It is 
a troublesome duty not embraced in 
their obligations as mere carriers. 
Barnard v. Adams, 10 How. (U. S.) 
270, 13 L. ed. 417. (2) This is explain- 
ed fo mean the usage and ogustom of 
the general law merchant (Gulf Re- 
fining Co. v. Universal Ins. Co., 32 
F. (2d) 555, 556 [certiorari den 280 
U. S. 584 mem, 50 SCt 35 mem, 74 La 
ed. 634 mem, and quot Sturgis v. Cary, 
23 F. Cas. No. 13,573, 2 Curt. 382]), 
(3) and not local custom (Gulf Re- 
fining Co. v. Universal Ins. Co., 32 F. 
(2d) 555, 557 [certiorari den 280 U. 
S. 584 mem, 50 SCt 35 mem, 74 L. ed. 
634 mem, and quot Sturgis v. Cary, 
23) Ey Cas NOs U3 5ild,2) Cunt eosin). 


[b] Special charges.—Commission 
for collecting general average cannot 
be allowed on special charges. Gulf 
Refining Co. v. Universal Ins. Co., 32 
F. (2d) 555 [certiorari den 280 'U. Ss. 
584 mem, 50 SCt 35 mem, 74 L. ed. 
634 mem]. 


15. Dodge v. Union Mar. Ins, Co., 
17 Mass. 471. 


16. Dodge v. Union Mar. Ins. Co., 
supra, 

17. Harrod vy. Lewis, 3 Mart. (La.) 
311; McBride v. Marine Ins. Co., 7 


Johns. CN Yo) 43i5 


[a] Rule applied.—Wages of the 
crew during a detention by embargo 
are not general average. McBride v. 
Marine Ins. Co., 7 Johns. (N. Y.) 431. 


18. Ross v. The Active, 20 F. Cas. 
No. 12,071, 2 Wash. C. C. 226; BEmery 
Nie PaUUe EOD, 109 Mass. 431, 12 AmR 
725. 


fa] Effect of insurance.—The 
right to recover general average is not 
defeated by the fact that the owner 
had effected insurance. Price vy. No- 
ble, 4 Taunt. 123, 13 Rev. Rep. 566. 


[b] Where money shipped was 
surrendered by the master to release 
the ship from capture or to prevent 
burning by a privateer, the shipper 
is entitled to reimbursement on libel 
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ashore and part of the cargo is saved,'® or part of 
the cargo is thrown overboard and the ship is there- 
by enabled to escape,?° or where ship’s stores are 
necessarily thrown overboard from a 
ship,?1 or a boat is set adrift at night to mislead the 
enemy,22 and the costs and expenses incurred for the 
purpose of procuring the release of a captured ves- 
sel,? or during the detention of the captured ves- 


of the vessel. Hunter v. The Hannah, 
12 F. Cas. No. 6,905, Bee 154. 


[ec] Flight of vessel from enemy 
port is not for common safety of ves- 
sel and cargo, where the cargo was 
absolutely secure from seizure since 


it was of enemy ownership. _Com- 
pagnie Franco-Indochinoise ok 
Deutsch Australische Dampschiffs 


Gesellschaft, 36 Philippine 643; Com- 
pagnie de Commerce et de Navigation 
D’Extreme Orient v. Hamburg Amer- 
ika Packetfacht Actien Gesellschaft, 
36 Philippine 590. 


19. Columbian Ins, Co. v. Ashby, 
1SetPet, 160. S.)) ool, 10.0. vedi ai36; 
Emery v. Huntington, 109 Mass. 431, 
12 AmR 725. ‘ 


Loss of ship by stranding see supra 
§ 1061. 


20. Barnard v. Adams, 10 How. (U. 
NI TO ss) Ted et hi, sees WIMmeryiey 
Huntington, 109 Mass. 431, 12 AmR 
725 (dictum). 


fa] But where light cargc was sent 
ashore and ship was captured with 
the balance of the cargo, it was held 
that there was no case for general 
average contribution as between the 
owner of the ship and that part of 
the cargo captured and the owner of 
the cargo sent ashore. Sheppard v. 
Wright, Show. P. C. 18, 1 Reprint 13. 


21. Price v. Noble, 4 Taunt. 128, 
13 Rev. Rep. 566. 


22. Emery v. Huntington, 109 Mass. 
431, 12 AmR 725 (dictum). 


23. Woods v. Alsen, 99 Fed. 451, 
39 CCA 595; Spafford v. Dodge, 14 
Mass. 66; Dorr v. Union Ins. Co., 
8 Mass. 494: Delaware Ins. Co. v. 
Delaunie, 3 Binn. (Pa.) 295. 

24. Hurtin v. Phoenix Ins. Co., 12 
Fl Cas: No. 6,941, 1 Wash. -CaC.. 400; 
Kern v. Groning, 3 S. C. L. 506. 

[a] Wages and provisions of crew 


during detention are held not to be 
allowable as general average. Spaf- 
ford v. Dodge, 14 Mass. 66 [dist 
Leavenworth v. Delafield, 1 Cai. (N. 
Y.) 573, 2 AmD 201, on the ground 
that the crew remained under a new 
contract voluntarily made by the mas- 
ter for joint benefit of the cargo and 
the vessel]. 


25. Peters v. Warren Ins. Co., 19 
F. Cas. No. 11,034, 1 Story 463. 


[a] Reason for rule.—Such_ ex- 
penses are not incurred for the joint 
benefit of vessel and cargo. Peters v. 
Warren Ins. Co., 19 F. ‘Cas, No. 11,- 
034, 1 Story 463. 


26. U. S—McAndrews v. Thatcher, 
3 Wall. 347, 18 L. ed. 155; The Strath- 
don, 94 Fed. 206; Mutual Safety Ins. 
Co. v. The George, 17 F. Cas. No. 9,- 
981, Olcott 89; Utpadel v. Fears, 28 
F. Cas. No. 16,808, 1 Sprague 559. 


La.—Chandler vy. Garnier, 6 Mart. 
Ne S. 599; 


Mass.—Marwick v. Rogers, 163 
Mass. 50, 39 NE 780, 47 AmSR 436: 
Orrok v. Commonwealth Ins. Co., 21 
Pick. 456, 32 AmD 271; Tudor v. Ma- 
comber, 14 Pick. 34; Bedford Com- 
mercial Ins. Co. v. Parkes, 2 Pick. 1, 
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captured 


interests.?° 


13 AmD 388. 


Mo.—Dilworth v. McKelvy, 30 Mo. 
149. 


Eng.—Mcran vy. Jones, 7 EB. & B. 
523, 90 ECL 523, 119 Reprint 1340. 


{a] Vessel is liable in rem for its 
portion of general average: loss. The 
Emilia S. De Perez, 22 F. (2d) 585. 


27, U. Si——The Stratidoen, 94) hed: 
206; The Ann D. Richardson, 1 F. Cas. 
No. 410, Abb. Adm. 499; Mutual Safe- 
ty Ins. Co. v. The George, 17 F. Cas. 
No. 9,981, Olcott 89: Utpadel v. Fears, 
28 F. Cas. No. 16,808, 1 Sprague 559. 


La.—Chandler vy. Garnier, 6 Mart. 
DRS eS) 
Mass.—Marwick v. Rogers, 163 


Mass. 50, 39 NE 780, 47 AmSR 436; 
Orrok v. Commonwealth Ins. Co., 21 
Pick. 456, 32 AmD 271; Tudor v. Ma- 


comber, 14 Pick. 34; Bedford Com- 
mercialiins-J Cos vi Parkers 2-Pickwe:, 
13 AmD 388. 


gutormak pater ves v. McKelvy, 30 Mo. 


N. Y.—Peo. v. 
Co3, 130 Mise. $97, 222 NYS 562. 


Eng.—Moran v. Jones, 7 E. & B. 
523, 90 ECL 523, 119 Reprint 1340. 


[a] Absence of danger.—That a 
part of the cargo of a stranded ves- 
sel was of a kind which was in little 
danger, under the circumstances of 
the case, does not relieve it from lia- 
bility to contribute in general aver- 
age. Willcox v. American Smelting, 
ete, Co. 5210) Heda 89: 


28. U. S.—Columbian Ins. Co. v. 
Ashby, 13 Bet:-331) LOUL. eds 186s ihe 
Strathdon, 94 Fed. 206; Mutual Safe- 
ty Ins. Co. v. The George,, 17 FE. Cas. 
No. 9,981, Oleott 89. 


Norske Lloyd Ins. 


La.—Chandler y. Garnier, 6 Mart. 
N. S:. 599: 
Mass.-—Marwick v. Rogers, 163 


Mass. 50, 39 NE 780, 47 AmSR 436; 
Orrok v. Commonwealth Ins. Co., 21 
Pick. 456, 32 AmD 271. 


MGR Pee OE: v. McKelvy, 30 Mo. 


Eng.—Steamship Carisbrook Co. vy. 
London, etc., Mar. Ins. Co., [1892] 2 
K. B..681; Moran vy. Jones, 7 E. & B. 
528, 90 ECL 523, 119 Reprint 1340; 
Williams v. London Assur. Co., 1 M. & 
S. 318, 105 Reprint 119. 


[a] Cargo owners cannot enforce 
contribution from the ship, under a 
general average clause in the bill of 
lading, for sacrifices of cargo after 
negligent stranding of the vessel, in 
a successful effort to save the vessel, 
freight, and cargo, without contribut- 


ing to the general expenditures of the. 


shipowner. The Jason, 225 U. S. 32, 
32 SCt 560, 56 L. ed. 969 [answering 
cert. questions 178 Fed. 414, and aff 
162 Fed. 56]. 


{b] Where voyage is abandoned 
upon stranding at its commencement, 
and the cargo is sold, it is held that 
there is no such sacrifice in the face 
of impending danger as will make the 
freight a charge in general average. 
Earnmoor SS. Co. vy. New Zealand 


[§§ 1074-1075 


sel,2* are the subjects of general average; but, it 
seems, not expenses incurred in a proceeding against 
the cargo only.?° 

[§ 1975] E. Liability To Contribute and Right To 
Contribution—1. In General. 
contribute in general average rests on the vesse 
the cargo,27 the freight,?* and the owners of such 
All property which is saved contrib- 


The obligation to 
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Ins. Co., 73 Fed. 867 [aff 79 Fed. 368, 
24 CCA 644]. 


[c] Where vessel is lost (1) 
freight ought to be allowed to the 
owner of the vessel as the subject of 
general average, the cargo having 
been saved. Columbian Ins. Co. v. 
Ashby, 13 Pet. (UsS:) see, 10) aged: 
186; Mutual Safety Ins. Co. v. The 
George, 17 F. Cas. No. 9,981, Olcott 
89, 3 NYLegObs 260. See Nelson v. 
Belmont, 12 N. Y. Super. 310 [aff 21 
N. Y. 36] (if a-vessel is lost under 
circumstances which make her loss 
a case of general average, the freight 
is to be contributed for). (2) If the 
loss of the ship is not a case of gen- 
eral average, as where the voyage is 
abandoned, freight is not the subject 
of general average. Lee v. Grinnell, 
12 N. ¥. Super. 400; Nelson vy. Bel- 
mont, 12 N. Y. Super. 310 [aff 21 N. 
Y. 36]. (3) And where freight was 
paid in advance and the vessel was 
lost during the voyage, and the cargo 
was not delivered or shown to have 
been accepted, so that it did not ap- 
pear that pro rata freight was earned, 
it was ‘held that there was no con- 
tribution for freight in general aver- 
age. Tudor v. Macomber, 14 Pick. 
(Mass.) 34; Hathaway v. Sun Mut. 
Ins: "Coz, -212 N.Y. Super. so. 


_ {dj Freight actually earned alone 
is subject to contribution. The Jo- 
seph Farwell, 31 Fed. 844; The Ann 


D. Richardson, 1 F. Cas. No. 410, Abb. 
Adm. 499; Maggrath v. Church, 1 
Cai, MUNI 5Y) ESC Ze Aa) ees 


[e] Where vessel was sold in ad- 
miralty proceedings after she was 
abandoned and then saved by salvors, 
it was held that freight on cargo jet- 
tisoned prior to the abandonment 
should contribute as an interest at 
risk. The Nathaniel Hooker, 17 F. 
Cas. No. 10,032, 3 Sumn. 542. 


{f] Where charter is in nature of 
lump sum charter and binds the char- 
terer for the payment of freight on 
the entire cargo intaken, if any part 
of the cargo is delivered, although a 
portion is jettisoned during the voy- 
age, the consignee is entitled to al- 
lowance therefor in general average 
adjustment and is assessed on the 
foreign value of the goods less the 
freight which is assessed to the ves- 
sel. Christie v. Davis Coal, ete., Co., 
95 7B ed. .837. 


See also infra § 1087. 
rine Insurance § 340. 


29. Lyon v. Alvord, 18 Conn. 66. 


[a] Consignee (1) not the owner, 
who receives the goods under q bill 
of lading which does not provide for 
general average, is not liable for gen- 
eral average, the master not having 
exercised his right to a lien on the 
goods. Scaife v. Tobin, 3 B. & Ad. 
523, 23 ECL 233, 110 Reprint 189. (2) 
If the consignee is the owner, he will 
be liable to contribute. Backus vy. 
Coyne, 35 Mich. 5, 7 [quot Scaife y. 
Tobin, supra]. 


7 

[b] Lenders on bottom and re- 
spondentia.—Chandler y. Guenien rs 
Mart. N. 8. (La.) 599 (lenders on bot- 
tomry and respondentia are liable to 


And see Ma- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1075-1076] 


utes,*° except such as is attached to the persons of 
passengers,* or baggage in daily use by them,®2 and 
provisions ;** and the property sacrificed, upon its 
value as ascertained, contributes in common with 
There is no contribution from 
those whose lives have been saved,?® and seaman’s 
wages are not subject to general average contribu- 


that which is saved.?4 


tion.*° 


[§ 1076] 2. Separation of Interests and Termina- 
tion of Danger—a. In General. The liability of ev- 
ery portion of the cargo to contribute to general ay- 
erage continues until it has been completely sepa- 
rated from the rest of the cargo, and from the whole 
adventure, so as to leave no community of interest 
When the common danger*® has ceas- 
ed to exist, no further sacrifice can be the subject 
of a general average contribution,®® and when the 


remaining.®* 


general average, at least if, after de- 
ducting the ratable contribution, the 
value of the vessel and freight be 
sufficient to pay the money  bor- 
rowed). 


Effect of limited liayvility proceed- 
ing see supra § 1053. 


Owners of cargo liable on implied 
promise see infra § 1079. 


Statutory exemption under Harter 
Act see supra § 1053. : 


30. Mutual Safety Ins. Co. v. The 
George, 17 F. Cas. No. 9,981, Olcott 
89; Harris v. Moody, 30 N. Y. 266, 
86 AmD 375 [aff 17 N. Y. Super. 210]; 
Lee v. Grinnell, 12 N. Y. Super. 
400; Nelson vy. Belmont, 12 N. Y. Su- 
per. 310 [aff 21 N. Y. 36]; Maggrath 
v. Church, 1 Cai. (N. Y.) 196, 2 AmD 
aly ees 

{a] Thus bank bills of individu- 
als, so carried for them, im a crate, 
by an express company, which com- 
pany, by agreement with the owners 
of the steamboat, pay such owners 
a fixed sum annually for the carrying 
of a stated number of portable crates, 
with the contents thereof, are bound, 
when saved, to contribute for such a 
loss. Harris v. Moody, 30 N. Y. 266, 
8G) Am D375 [aft 17 Ne Yo"Super.3210 J] 


{[b] No exemption in favor of gov- 
ernment.—Biown vy. U. S., 15 Ct. Cl. 
392. 


81. Harris v. Moody, 30 N. Y. 266, 
86 AmD 375 [aff 17 N. Y. Super. 210]. 


32. Heye v. North German Lloyd, 
ZG Wed. 60> lai. o0. Led. 705,52: lA 
287]. 

[a] Reason for rule.—It has been 
suggested that the reason for this 
exception is that what is upon the 
person is not subject to the same risk 
as the cargo, and may be saved with 
the person although the cargo be lost. 
Aside from this, the great inconven- 
jence to passengers attending the de- 
tention of baggage until average ad- 
justment is made or an average bond 
given, impossibility of such detention 
as to intermediate ports of discharge, 
the offensive nature of examination, 
the difficulty of valuation, the small 
value of personal belongings, and 
rivalry between competing lines are 
other considerations. Heye v. North 
German Lloyd, 33 Fed. 60 [aff 36 Fed. 
905, 2 LRA 287]. 

[b] Baggage not in use must con- 
tribute. Heye v. North German 
Lloyd, 33 Fed. 60 [aff 36 Fed. 705, 2 
LRA 287]. 

33. Heye v. North German Lloyd, 
supra (dictum); Brown v. Stapleton, 
4 Bing. 119, 13 ECL 428, 130 Reprint 
713. 


[a] Reasons for rule.—(1) The 
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community of interest between the ship and cargo 
has been destroyed by a separation of the cargo from 
the ship, liability of the cargo to contribute in gen- 
eral average in favor of the ship is at an end.*° In 
the application of this rule the English and Ameri- 
can decisions are not in complete accord.*! 
tendency of the English decisions, it is said, is in 


The 


favor of a strict adherence to the idea that contri- 


reason for this exception has been 
Said to be that provisions are for con- 
Sumption during the voyage and con- 
tribution is based upon the value of 
the articles at the close of the voyage. 
Heye v. North German Lloyd, 33 Fed. 
60 {aff 36. Fed. 705, 2 LRA 287); 
Brown y. Stapleton, 4 Bing. 119, 13 
ECL 428, 130 Reprint 713. (2) More- 
over, under the rule that articles be- 
longing to passengers do not contrib- 
ute (see Supra note 31), (3) provi- 
sions belong to the passengers 
(Brown v. Stapleton, supra). 


Value at destination as basis of 
adjustment see infra § 1084. 


34. Nelson v. Belmont, 21 N. Y. 
36; Lee v. Grinnell, 12 N. Y. Super. 
400. 

35. Harris v. Moody, 30 N. Y. 266, 


86 AmD 3875 [aff 17 N. Y. Super. 210]; 
Montgomery Vv. Indemnity Mut. Mar. 
Ins. Co., [1901] 1 Q. B. 147 [aff [1902] 
IFES BAS 4 1. 


[a] Reason for rule.—It is impos- 
sible to estimate the value of free- 
men. Harris v. Moody, 20°N. Y. 266, 
86 AmD 375 [aff 17 N. Y. Super. 210]. 


[b] Owners of slaves have been 
held to be liable to contribute. Ba- 
rolhiityv.d Hagan 13a. 5380. 


36. Utpadel v. Fears, 28 F. Cas. 
No. 16,808, 1 Sprague 559. 


{a] Reasons for rule discussed.— 
(1) While it, has been gaid by text- 
book writers that the reasons for the 
rule are that seamen might otherwise 
be unwilling to make jettison, and the 
hardship of diminishing their wages 
without fault on their part after all 
their perils, privations, and labors 
(Utpadel v. Fears, 28 F. Cas. No. 16,- 
808, 1 Sprague 559), (2) these reasons 
are unsatisfactory, since as to the 
first it may be as readily said that 
they may be too willing to shorten 
their labors and to seek relief from 
danger by sacrificing the property of 
others, and as to the second the same 
consideration has not prevented for- 
feiture of all wages in case of total 
loss (Utpadel v. Fears, supra). (3) 
The better reason is that the sea- 
man does not stand on an equality 
of risk with those who have property 
in, or on board, the vessel. Utpadel 
v. Fears, Supra. 


37. Willcox v. Weil, 24 F. (2d) 587; 
Nelson vv. Belmont, 21 N. Y. 36; 
Whitecross Wire Co. v. Savill, 8 Q. B. 
D. 653. See Willcox v. Weil, 24 F. 
(2d) 587 (only where cargo is saved 
and delivered in continwous operation 
does the cargo owner remain liable 
for contribution for subsequent gen- 
eral average after delivery). 

[a] Withdrawal of cargo.—Where 


a cargo owner withdraws his cargo 
and pays the full freight, he is free 


bution should cease when common danger has ceas- 
ed,** and the danger to the saved cargo is to be re- 
garded as ceasing when it is taken ashore to a place 
of safety;**® while in the United States a broader 
rule is apphed, under which it is held that cargo, 
although actually separated from the imperiled ship, 
may still, for the purpose of average, be construe- 
tively within it.*# 
the rest of the property is still in danger, and not 


Separation may be made while 


contribution ' for subsequent 
Willcox v. Weil, 24 


from 
general average. 
Bea Qa)wosit- 


38. See supra § 1048. 


39. The Ann D. Richardson, 1 F. 
Cas. No. 410, Abb. Adm. 499 [aff 1 F. 
Cas. No. 411, 1 Blatchf. 358 note]; 
Iredale v. China Traders Ins. Co., 
[USO 2 (On Bs 515. 


40. McAndrews vy. Thatcher, 3 
Wall. (U. S.) 347, 18 L. ed. 155; Pa- 
cific Mail SS. Co. v. New York, etce., 
Min., Co., 74 Fed. 564, 569, 20 CCA 
349 [quot McAndrews y. Thatcher, 
supra]; The L’Amerique, 35 Fed. 835; 
Smith v. Welsh, 22 F. Cas. No. 13,126, 
4 WkKlyNC (Pa.) 383; Backus v. 
Coyne, 45 Mich. 584, 8 NW 694; Wal- 
thew v. Mavrojani, L. R. 5 Exch. 116; 
Western Assur. Co. v. Ontario Coal 
Co; - bor Ont. 462, 20iCana ss als sor 


[a] Leading case.-—McAndrews v. 
Thatcher, 3: Wall. s(Us (S.) «347%. 18s 
ed.- 155. See Pacific Mail SS. Co. v. 
New York, etc., Min. Co., 74 Fed. 564, 
569, 20 CCA 349; The L’Amerique, 35 
Fed. 835, 839 (both so saying). 


41. Reliance Mar. Ins. Co. v. New 
York, ete., Mail SS. Co., 77 Fede 381%; 
23 \CCA. 183s Pacific’ Mail? SSColuve 
New York, etc., Min. Co., 74 Fed. 564, 
20 CCA 349; Walthew v. Mavrojani, 
LR. 5 Exch? 116 [per “Bovill Cu Jets 
Western Assur. Co. v. Ontario Coal 
Cos, 19 Ontars62. iol Canaoen Coma. 


42. Reliance Mar. Ins. Co. v. New 
York,:etc., Mail SS. Co., 77 Fed. 317, 
23 CCA 183; Pacific Mail SS. Co. v. 
New York, etc., Min. Co., 74 Fed. 564, 
20 CCA 349. 


43. Reliance Mar. Ins. Co. v. New 
York, etc.,. Mail¥SS.:Co.,. 77 Wed. isi, 
23 CCA 1835 Pacific Mal (SSiConsv. 
New York, etc., Min. Co., 74 Fed. 564, 
20 CCA 349; Job v. Langton, 6 KE. & 
B. 779, 88 ECL ‘779, 119 Reprint 1054; 
Walthew v. Mavrojani, L. R. 5 Exch. 
116; Royal Mail Steam Packet Co. v. 
English Bank, 19:@: B. Di 362; 57% la J. 
Q. B. 31. But see Moran v. Jones, 7 
BK. & B. 523, 90 HCL 318, 119 Reprint 
1340 (cargo Should contribute to ex- 
penses subsequent to the stranding, 
since the act of taking the goods off 
was one part of a continuous opera- 
tion for the joint benefit). 


[a] Where specie is landed, the 
owners thereof are not liable to con- 
tribute to expenses incurred after the 
separation. Royal Mail Steam Pack- 
et Co. v. Rio de Janeiro English Bank, 
£9) QO Bi D362: 


44. Reliance Mar. Ins. Co. v. New 
York, etc., Mail SS. Co., 77 Fed. 317, 
23 CCA 183; Pacific Mail SS. Co. v. 
New York, etc., Min. Co., 74 Fed. 564, 
290 CCA 349 [aff 69 Fed. 414];- The 
Joseph Farwell, 31 Fed. 844. See al- 
so in this connection cases supra § 
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rescued from the common peril.*® 


a part of the cargo to its owner at any time before 
the peril has occurred will discharge it from habil- 
ity to contribute for a subsequent loss;** but after 
measures have been commenced to avert a commen 
peril, there can be no such separation of any por- 
tion of the property from the residue as will exempt 
it from contribution to the entire loss.*7 


[§ 1077] b. Termination of Adventure. 
the cargo remains on board a ship after her arrival 
at the port of destination, the maritime adventure is 
not terminated so as to absolve the owners of the 
cargo and the ship from mutual rights and labil- 


ties.4§ 
[§ 1078] c. Transhipment. 


1062. 


{a] Thus, where the _ different 
means constitute an unbroken series 
of operations to avert a common dan- 
ger, in the course of which a part of 
the cargo is removed, with the ex- 
pectation of raising the vessel and 
finishing the voyage, there is no sep- 
aration. Reliance Mar. Ins. Co. v. 
New York, etc., Mail SS. Co., 77 Fed. 
317, 23 CCA 183; The Joseph Farwell, 
81 Fed. 844; Coast Wrecking Co. v. 
Phoenix Ins. Co., 7 Fed. 236. 


{b] Where specie was landed (1) 
and forwarded, it was held that the 
owners were liable to contribute to 
the expenses incurred in securing the 
vessel and the rest of the’ cargo, after 
the landing of the specie. Nelson v. 
Belmont, 21 N. Y. 36; Bevan v. U.S. 
Bank, 4 Whart. (Pa.) 301, 33 AmD 
64. (2) But where, after a stranding, 
and before salvage operations were 
begun, specie was sent back to the 
port of shipment, and thence sent for- 
ward by another vessel of the same 
line, and delivered to the consignees, 
such a separation was theréby effect- 
ed from the rest of the adventure that 
the specie was not bound to contrib- 
ute to the salvage expenses. Pacific 
Mail SS. Co. v. New York, etc., Min. 
Co., 74 Fed. 564, 20 CCA 349. (3) And 
where specie was taken by the mas- 
ter and crew from a stranded vessel 
and buried on shore, and afterward 
stolen before it could be reclaimed, 
the expense incurred in returning for 
the same should be apportioned on 
the money alone. Bridge v. Niagara 
Pus. Co. L Ney: (Super.<467% 


Damage to goods taken off stranded 
vessel see supra § 1062. 


45. Nelson y. Belmont, 21 N. Y. 
36. 


46. Nelson y. Belmont, supra. But 
see Wheeler v. Continental Ins. Co., 
55 Hun 612, 9 NYS 142 (where the 
expense is incurred after the cargo is 
substantially all delivered, but before 
the vessel is in a place of safety, it 
is a general average charge). 

47. Bevan v. U. S. Bank, 4 Whart. 


(Pa.) 301, 33 AmD 64; Moran v. Jones, 
7 BH. & B. 523, 90 BCL 523, 119 Reprint 


1340. Contra Nelson v. Belmont, 21 
INFee cursor 
[a] Rule criticized.— The two 


main reasons advanced for this rule 
are first, that a rule which would 
exempt property which had escaped 
peril from liability to contribute to 
the expense incurred afterward would 
be unjust as not imposing the obliga- 
tion of reciprocity, and second, that 
the case is analogous to partnership. 


Expense of tranship- 
ment at a port of refuge is not allowed in general 
average where the master reships in order to earn 


SHIPPING 


The delivery of 


Whilst 
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the original freight,*® but the expense of tranship- 
ping the cargo, as a measure adopted to avoid a peril 
to the joint adventure, is a general average charge 
against the interests saved.*° 


[§ 1079] 3. Effect of Contract—a. In General. tt 
has been held in some eases that the right to, and lia- 
bility for, contribution in general average grows out 
of, and depends upon a contract implied by law from 
the relation created by the eontract of affreight- 
ment,°+ under which distinet properties of several 
persons are placed in a community of interest in a 
joint adventure,®? while other authorities hold that 
the right to, and liability for, contribution in gen- 


eral average is not based upon the contract of car- 


As to the first, the owner of the goods 
saved last contributes to the expense 
of saving the first because such ex- 
pense was for his benefit; but if the 
owner of goods once saved pays for 
expenses or losses accruing after- 
ward, he pays for that which cannot 
possibly benefit him, so that there is 
no reciprocity. As to the second, 
the analogy to partnership is more 
apparent than real. Partners are 
bound by a bond they are not at lib- 
erty to violate; but in the case at 
hand, the tie binding the parties is 
purely accidental and may be broken 
at will. Nelson v. Belmont, 21 N. Y. 
36 [aff 12 N. Y. Super. 310]. 


[b] If shipper takes his goods at 
port of necessity, he cannot thereaft- 
er resist an average claim on the 
ground that there was no delivery 
according to contract, there having 
been no unnecessary delay at the port 
of necessity. Sherwood v. Ruggles, 
4 N. Y. Super. 55. 


48. Whitecross Wire, ete., ‘Co. v. 
Savill, 8 Q? B. D. 653. 


49. The L’Amerique, 35 Fed. 835; 
Roberts v. The Ocean Star, 20 F. Cas. 
No. 11,908; Smith v. Welsh, 22 F. Cas. 
No. 13,126; Lyon v. Alvord, 18 Conn. 
66; Hugg v. Baltimore, etc., Smelt- 
ing; Cte.» 'Conssb Midi 414516 “Aimike 4 Zip 
Pp h v. Wallace, 10 App. Cas. 


[a] As substituted expense.— 
Freight charges for transhipping the 
cargo are not available as general 
average on the ground that they are 
a substituted expense for the cost of 
repairs. Hugg y.. Baltimore, etc., 
pelLing, etc., Co., 35 Md. 414, 6 AmR 


{b] If higher freight than that 
originally contracted for is charged 
for (1) the transhipment, the cargo 
is answerable for the increased 
freight, that is, the hire of the new 
vessel (The L’Amerique, 35 Fed. 835; 
Hugg v. Baltimore, ete., Smelting, 


but not for the old and the new 
freight combined (The L’Amerique, 
supra; Hugg ov. Baltimore, etc., 
Smelting, ete.) Coy “supra Genie 
the master of the new vessel will 
not deliver the cargo except upon 
payment of the freight and the in- 
dorsee of the bill of lading refuses to 
receive it and it is sold for less than 
the freight and expenses, there is 
nothing upon which general average 
can be charged. McLoon y. Cum- 
mings, 73 Pa. 98. 


Right to tranship and forward to 
earn freight see supra § 837. 


riage,®® but depends upon natural justice and an 
equity arising out of the relation of the partie 
and that the law will imply a contract from the re- 
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Sy 


50. Mitchell Transp. Co. v. Patter- 


son, 22 Fed. 49; Robertson v. Atlan- 


tie Mult; Inss Co. 68 Ni You92 seley— 


liger v. New York Fireman Ins. Co., 
11 Johns. (N. Y.) 865. 


SIN? Ralli vee Droop, 157 iO. aSarssey 
15 SCt 657, 39 L. ed. 742; Whitteridge 
Vv. Norris,» 6, Mass. yl25 ne rittonimas 
Ocean’ ISS “Cos 10 App: Cassa. 
Wright v. Marwood, 7 Q. B. D. 62. 
See Hampton y. The Thaddeus, 4 
Mart. (La.) 582 (the law of the place 
of the contract governs as to the 
right to contribution). 


sho Whitteridge v. Norris, 6 Mass. 


_ 53. Charter Shipping Co. v. Bowr- 
ine, 28 LeU Sirol. 0) SOL 400 74 mls 
ed. 1008 [rev on other grounds 33 F. 
(2a) 280]; The Lewis H. Goward, 34 
F. (2d) 791; Swift v. Glasgow Steam 
Shipping Co., 280 Fed. 910; The 
Roanoke, 59 Fed. 161, 8 CCA 67; Son- 
smith v. The J. P. Donaldson, 21 Fed. 
671 [rev on other grounds 167 U. S. 
59ST A SCt 9515 42s ed a2 924 he 
John Perkins, 13 F. Cas. No. 7,360; 
Sturgis v. Cary, 23 F. Cas. No. 13,573, 
2 Curt. 382; Meeker v. Klemm, 11 La. 
Ann. 104; Marwick v. Rogers, 163 
Mass. 50, 39 NE 780, 47 AmSR 436; 
Milburn vy. Jamaica Fruit Importing, 
etce., Co., [1900] 2 Q. B. 540; Burton 
v. Englishy 129@F BY D218: 


[a] Stipulation by consignees ta 
pay the average on goods is a per- 
sonal obligation, not binding on the 
Owners, and does not, without satis- 
faction, discharge the owner from 
contribution. Eckford v. Wood, 5 
Ala. 136. 


54. U. S.—Charter Shipping Co. v. 
Bowring, 281 U. S. 515, 50 SCt 400, 74 
L. ed. 1008 [rev on other grounds 33 
F. (2d) 280]; Hobson v. Lord, 92 U. 
S. 397, 23 L. ed. 613; Fowler v. Rath- 
bone, 12 Wall. 102, 20 L. ed. 281: The 
Star of Hope, 9 Wall. 203, 19 L. ed. 
638; McAndrews v. Thatcher, 3 Wall. 
347, 18 Li. ed. 155; “The Lewis Hi: 
Goward, 34 F. (2d) 791; Pittsburgh, 
etce., Coal Co, v. George Urban Milling 
Co., 226 Fed. 332 [rev on other 
grounds 239 Fed. 271, 152 CCA 259]; 
Pacific Mail SS. Co. v. New York, ete.,. 
Min. Co., 74 Fed. 564,°20 CCA 349: 
The Roanoke, 59 Fed. 161, 8 CCA 67; 
The Joseph Farwell, 31 Fed. 844: Son- 
smith v. The J. P. Donaldson, 21 Fed. 
671 [rev on other grounds 167 U. S. 
599, 17 SCt 951, 42 L. ed. 292]; Stur- 
sisi vl) Cary,n2omh alCacu No: LS OVS es 
Curt. 382; Mutual Safety Ins. Co. v. 
The George, 17 F. Cas. No. 9,981, Ol- 
cott 89; Dike v. The St. Joseph, 7 
F. Cas. No. 3,908, 6 McLean 573. 


Conn.—Slater vy. Hayward Rubber 


For later cases, developments and changes in the law see Annotations, same title and section number, 


and delivery of. sound goods, 


§§ 1079-1080] 


lation of the parties for the purpose of providing a 


remedy.®> 
Ratification. 


ment to the delivery.®® 


{§ 1080] b. Exemption from Liability. The par- 
ties to a shipping contract may, by clearly expressed 
terms, enlarge or limit the carrier’s lability in re- 
spect of general average;°* but it has been held that 
stipulations exempting the carrier from damages 


or losses arising from specified causes do not affect 


Co., 26 Conn. 128. 


ce ener v. Klemm, 11 La. Ann. 


Mass.—Marwick v. Rogers, 163 
Mass. 50, 39 NE 780, 47 AmSR 436; 
Gage v. Libby, 14 Allen 261. 


Mich.—Backus vy. Coyne, 35 Mich. 5. 


Pa.—Nimick v. Holmes, 25 Pa. 366, 
64 AmD 710. 


Eng.—Burton vy. English, 12 Q. B, 
D, 218. 


[a] Statement criticized.—Wheth- 
er or not contribution rests upon 
natural justice or upon an implied 
contract is merely a _ difference’ in 
statement and not in substantial legal 
principles. Ralli v. Troop, 157 U. S. 
386, 15 SCt 657, 39 L. ed. 742: Ralli 
v. Societa Anonima Navigazione a 
Vapore, etc., 222 Fed. 994; Burton v. 
BHelish a25Q. B: Ds 218: 


SOME Ve LOOD MLO Om yOoe, 
15 SCt 657, 39 L. ed. 742; Joltnson v. 
Charles F. Garrigues Co., 30 F. (2d) 
251 [modifying 22 F. (2d) 454]; The 
John Perkins, 13 F. Cas: No. 7,360. 


[a] Owners of cargo are liable on 
implied promise for contribution in 
general average. Wellman v. Morse, 
WaMede (35.22 CCA 318" The Con= 
Sress, 65h. Cas. No.. 3,099, 1 /Biss, 42 
(promise implied upon the principles 
of the common-law courts, not by the 
maritime law which gives the lien). 
Eckford v. Wood, 5 Ala. 136. 


56. Johnson v. Charles F. Gar- 
rigues Co., 30 F. (2d) 251 [mod 22 F. 
(2d) 454]. 


[a] Implied promise.—(1) A buy- 
er accepting a consignee’s (agent’s) 
delivery of sound cargo pursuant to 
agreement is liable on an implied 
promise for a general average con- 


tribution. Johnson v. Charles F. 
Garrigues Co., 30 F. (2d) 251 [mod 
22 F. (2d) 454]. (29 A general 


average contribution is required where 
respondent’s ownership is established 
even 
though only an insurance certificate 
is tendered. Johnson vy. Charles F. 
Garrigues Co., supra. 


57. The Lewis H. Goward, 34 F. 
(2d) 791; Bowring v. Charter Ship- 
ping Co., 33 F. (2d) 280 [certiorari 


granted 281 U. S. 515, 50 SCt 400, 74 L. 
ed. 1008]; The Santa Ana, 154 Fed. 
800, 84 CCA 312; Christie v. Davis 
Coal, etc., Co., 95 Fed. 837 [aff 110 Fed. 
1006, 49 CCA 170]; The Enrique, 7 
Fed. 490, 5 Hughes 275; De Hart v. 


Compania, etc., [1903] 1 K. B. 109 
{aff [1903] 2 K. B. 503]; Stewart v- 
West India, etc., SS. Co. L. R. 8 Q. 
B. 362; Simonds v. White, 2 B. & C. 
805, 9 ECL 348, 107 Reprint 582. See 
Howden v. Steamship Nutfield Co., 


4 Tt Re 172) -Gntimating that a 
provision in a charter party limiting 
liability would be effective). 


[a] Thus (1) since the office of a 
[58 C. J.—40] 


Where consignees accept delivery, 
they must be deemed to ratify a general average 
agreement executed by agents as a necessary induce- 
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his lability in general average,®* such provisions 


relating to the duties of carriage.®® Nor is a char- 


terer released from liability to contribute by reason 
of a stipulation in the charter that his liability shall 
cease upon the happening of a certain event.°° 


A 


charter provision exempting the shipowner from 


bill of lading is to provide for the 
rights and liabilities of the parties in 
reference to the contract to carry (see 
supra § 503), (2) in the absence of a 
clearly expressed intention to affect 
the liabilities to contribution in gen- 
eral average, the bill of lading will not 
be construed to do so (The Santa Ana, 


154 Fed. 800, 802, 84 CCA 312 [quot 
Crooksiiivs Allan; 25" @- SRDS SS? 
Schmidt v. Royal Mail SS. Co., 4 
Aspin, 217 note). 

{b] Rule applied.—(1) Where a 
bill of lading contains a_ clause 


“Steamship owners are not responsi- 
ble for any loss that may arise 
through cattle being jettisoned,” with 
reference to deck cargo this clause 
limits the liability for contribution 
ordinarily attaching where cargo is 
shipped on deck under an agreement. 
The Pnrique, 7 Fed. 490, 5 Hughes 275. 
(2) Where a charter party provides 
that “In case of average, jettison of 
deck cargo, and the freight thereon 
for the common shall be allowable as 
general average,’ and the adjustment 
is to be by the law of the place of 
statement, which law recognizes the 
special terms of the charter party, 
contribution as to the jettison of the 
deck cargo is recoverable. De Hart 
v. Compania Anonima de Seguros, 
[1903] 1K. 8B: 109 [aff §1903] 2) KB: 
503]. (3) Where a bill of lading 
provides that the average shall be 
adjusted according to British custom, 
by which custom loss caused by water 
used in extinguishing a fire is not a 
general average loss, such custom con- 
trols. Stewart v. West India, etc., 
SS Copmtuncihy: SeQs 504. 


58. The Lewis H. Goward, 34 F. 
(2d) 791; Swift_v. Glasgow Steam 
Shipping Co., 280 Fed. 910; The Santa 


Ana, 164 Fed. 800, 84 CCA 312; The 
Roanoke, 59 Fed. 161, 8 CCA 67; Bur- 
tomlive shneush, le) BaD gees: 
Sehmidt v. Royal Mail SS. Co., 4 


Aspin. 217 note; Crooks v. Allan, 5 Q. 
By) D. 38° 


[a] Deck cargo.—(1) A provision 
in a charter party for the carriage of 
a deck cargo at full freight “at mer- 
chant’s risk’ was held not to exclude 
the right of the charterer to general 
average contribution from the ship- 
owner in respect of deck cargo 
shipped by the charter (Burton v. 
English, 12 Q. B. D. 218); (2) and even 
though the ball of lading incorporated 
the York-Antwerp Rules expressly ex- 
cluding jettisoned deck cargo from 
general average benefits, where such 
instrument is a clean bill of lading, 
in view of the rule that in such case 
the shipper may assume that the cargo 
will be under deck (see supra § 747), 
(3) general average contribution 
therefor may be had against the char- 
terer responsible therefor (The Freda, 
266 Fed. 551). 


[b] Harter Act does not interfere 
with the liberty of contract. Hine v. 


liability for loss or damage occasioned by any latent 
defect in hull, machinery, or appurtenances does not 
include loss or damage from bunker coal,*! nor ex- 
cuse breach of warranty of seaworthiness so as to 
justify a general average charge.®? 
and in the United States by virtue of the Harter 
Act,°* a stipulation for general average liability not- 


In England,** 


New York, etc., Co., 68 Fed. 920 [aff 
73 Fed. 852, 20 CCA 63]. 


Le] Right to call at any port, un- 
der a provision in the bill of lading, 
does not relieve the vessel of the ex- 
pense of putting into a port of refuge 
in consequence of taking an inade- 
quate coal supply. Hurlbut v. Turn- 
ure, 81 Fed. 208, 26 CCA 335. 


{d] Unseaworthiness.—Where the 
peril which caused the expenditure 
was due to unseaworthiness, discover- 
able by due diligence, an exception in 
the bill of lading did not aid the ship- 
owner’s recovery in general average. 
The Lewis H. Goward, 34 F. (2d) 791. 


59. The Lewis H. Goward, supra; 
Swift v. Glasgow Steam Shipping Co., 
280 Fed. 910; The Roanoke, 59 Fed. 
161, 8 CCA 67; Burton v. English, 12 
Q) Bu D: 21385 Crooks! varAllan, 75@. 
B. D. 38; Schmidt v. Royal Mail SS. 
Co., 4 Aspin. 217 note. 


60. Marwick v. Rogers, 163 Mass. 
50, 39 NE 780, 47 AmSR 436. 


61. Tempus Shipping Co. v. Drey- 
fus, [1930] 1 K. B. 699; Fiumana. 
Societa di Navigasione v. Bunge,. 
[1930] 2K. By 47. 


62. Tempus Shipping Co. vy. Drey-- 
fus, [1'930)) DK. 3B.) 169955 Miumeana: 
Societa di Navigasione v. Bunge,,. 


[1930] 24K. B. 40: 


[a] York-Antwerp Rules of 1924, 
rule D, providing that rights to con- 
tributions in general average shall 
not be affected by the fact that the 
event giving rise to the loss or ex- 
penditure was due to the fault of 
one of the parties, does not exclude 
liability for breach of warranty of 
seaworthiness. Fiumana Societa di 
Navigasione v. Bunge, [1930] 2 K. B. 
47; TFempus Shipping Co. v. Dreyfus, 
[1930] 1 K. B. 699 [mod on other 
ground 46 T. L. R. 643]. 


63. Milburn v. Jamaica Fruit Im- 
porting, ete., Col, [1900] 2) @) Bi540: 
The Carron Park, 15 P. D. 203; Klein 


ve Lindsay, /f19L0]7" Si Cp 238i: 
64 The Jason, 225 U.S. 32,32 SCt 
560, 56 L. ed. 969 [answering cert. 


questions 178 Fed. 414, and aff 162 
Fed. 56]; The Lewis H. Goward, 34 
F. (2d) 791; Ralli v. Societa Anonima 
di Navigazione a Vapore “G. L. Pre- 
muda,” 222 Fed. 994. Contra New 
York, etc., Mail SS. Co. v. Ansonia 
Clock Co., 139 Fed. 894. 


[a] Stranding.—Voluntary expen- 
ditures in a successful effort to save 
a negligently stranded vessel and her 
cargo and freight present a case of 
general average within the clause in 
the bill of lading that, if damage re- 
sults from negligent navigation, the 


cargo owners are not exempt from 
contribution in general average, but 
contribute with the shipowner. The 


Jason, 225 U. S. 32, 32 SCt 560, 56 L. 
ed. 969. 
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withstanding negligence in navigation is valid. So, 
if the fault which makes the sacrifice necessary is 
excepted under the contract of carriage and the ex- 
ception is valid and enforceable,®* a contribution can 
be claimed as though no fault had been committed. 


[§ 1081]. F. Adjustment and Enforcement—1. In 
It is the duty of the master to cause an 
average adjustment to be made®’ and to hold the 
each contributor 
Remedies which the ship, ear- 
go, and freight interests may be able to enforce 
against third persons cannot affect the value of the 
interests as to general average liability.°® 


[§ 1082] 2. Place and Time of Adjustment. 
place of adjustment of general average is a question 
of convenience rather than of theory or duty.‘° 


General. 


cargo until the amount payable by 
is paid or secured.®* 


65. See supra note 63. 


66. Milburn vy. Jamaica Fruit Im- 
porting, ete., Co., [1900] 2 Q. B. 540; 
Le Normand vy. La Compagne, etc., 1 
Dalloz 479; Crowley v. Saint Fréres, 
10 Rev. Int. Dr. Mar. 147; Navire Ros- 
Sija, 21. Rev. Int. Dr. Mar. 215;, Com- 
pagne, ete. v. De Giovanni, 21 Rev. 
Int. Dr. Mar. 689; Navire Llansannor, 
22 Rev. Int. Dr. Mar. 534. 


67. The Emilia S. De Perez-22_F. 
(2d) 585; Heye v. North German 
Lisyd, 33 Fed. 60 [aff 36 Fed. 705, 2 
DRA.287];; Gillett v. Ellis, 11 Tl. 579. 


{a] Reason for rule.—‘“It would be 
wholly impracticable for each cargo 
owner to sue every other cargo owner 
separately and to try to make up an 
adjustment piecemeal. Some one 
must act as trustee, with the respon- 
sibility of perfecting the adjustment, 
and it has been consistently held that 
this duty rests upon the .master 

representing the owner) of the ship.’ 


6 Emilia S. De Perez, 22 F. (2d) 
§85, 586. 
[b] Necessity for average state- 


ment.—Where part of a cargo has 
been jettisoned or expense incurred 
in saving it, the master must make 
a general average statement, so that 
those whose property has been saved 
shall contribute ratably to the owner 
of the goods sacrificed for the com- 
mon benefit. The Beatrice, 36 F. (2d) 


99; Pettyjohn v. Oregon Coal, etc., 
Co., 58 Or. 392, 113 P 438, 
[ec] No implied condition to em- 


ploy average adjuster.—Where an 
average bond contains a_ provision 
that particulars are to be furnished 
in order that the general average 
charges may be ascertained and ad- 
justed in the usual manner, such 
clause is not to be construed as con- 
taining an implied condition that an 
average adjuster be employed, Wavy- 
ertree Sailing Ship Co. v. Love, [1897] 
AC anos 


68. Heye v. North German Lloyd, 
33 Fed. 60. 


[a] Discharge of cargo to permit 
inspection.—Cargo owners are en- 
\titled to an opportunity to inspect the 
cargo for the purpose of determining 
its contributory value, so that prac- 
tically a discharge of the cargo is 
necessary to enable the owner of the 
vessel to collect the amount due for 
Zeneral average. Wellman v. Morse, 
76 Fed. 578, 22 CCA 318. 


Aeoade to retain cargo see infra § 
93. 


69. 
[a] 


The Andree, 41 F. (2d) 812. 
Reason for rule.—General 


broken up and 


66 


terminated.‘® 


The 
which there are 


average is a contract arrangement be- 
tween such interests for mutual ad- 
justment of certain kinds of losses as 
between themselves. The Andree, 41 
EF. (2d) 812. 


70. The Eliza Lines, 102 Fed. 184 
[aff 114 Fed. 307, 52 CCA 195 (rev on 
other grounds 199 U. S. 119, 26 SCt 8, 
50 L. ed. 115) ]. 


[a] No implied condition as to 
place of adjustment.—A provision in 
an average bond to furnish to the cap- 
tain or owners of the ship a correct 
account and particular of the value 
of the goods delivered to them re- 
spectively, in order that any such 
general average charges might be as- 
certained and adjusted in the usual 
manner, does not include an implied 
condition to employ an average stater 
residing at the port of discharge. 
Wavertree Sailing Ship Co. v. Love, 
[LST SAE. 3735 


Hobson v. Lord, 92 -U. 8S. 397, 
L. ed. 613; Barnard v. Adams, 10 
How... -(U.. S.) 270, 13 da. ed. 427; dber= 
ing ov. Neptune. Ins) Co. 204 Pick. 
(Mass.) 411. See Thornton v. U. S. 
Insurance Co., 12 Me. 150 (where ad- 
justment was made there); Dalglish 
v. Davidson, 5 D. & R. 6, 16 ECL 229. 


[a] If vessel is abandoned and the 
cargo is sent to destination, the ad- 
justment is ordinarily made at that 
port. Hobson v. Lord; 92 Un tS) 397; 
23 L. ed. 613; Olivari v. Thames, etc., 
Mar. Ins. Co., 37 Fed. 894; McLoon yv. 
Cummings, 73 Pa. 98. 


[b] Mere temporary suspension of 
veyage by reason of the necessity of 
repairing the ship at a port of refuge 
does not, as between the shipowner 
and the owner of cargo, warrant an 
average adjustment at the intermedi- 


ae DOL. ELS Walon, ita Gene en ID s 
L Q 
72. National Bd. of Mar. Under- 


writers v. Melchers, 45 Fed. 643 (place 
of reshipment); Loring v. Neptune 
Ins#Co;;)20APick. i@Maiss.). 4 iii = iies 
Loon v. Cummings, 73 Pa. 98; Fletch- 
er v. Alexander, L. R. 3 C. P. 375. 


“The place where the average shall 
be stated is always dependent, more 
or less, on accidental circumstances, 
affecting not the technical termina- 
tion of the voyage but the actual and 
practical closing of the adventure.” 
Barnard v. Adams, 10 How. (U. S.) 
270, 806, 18 L. ed. 417. 


[a] Under York-Antwerp Rules of 
1890, rule 17, providing that contribu- 
tion shall be based on the value at the 
termination of the adventure, which 
rule is incorporated in the bill of lad- 
ing, the parties contract to postpone 


For later cases, developments and changes in the law see Annotations, 


Formerly it was the practice to have it prepared at 
the port of destination;*1 but when the voyage was 


ended and a. final separation be- 


tween vessel and cargo had taken place, it was com- 
mon practice to have it made up at the port where 
the adventure came to an end.‘ 


[§ 1083] 3. What Law Governs. Ordinarily the 
average is computed and adjusted according to the 
law of the port of discharge,’* that is, the port of 
destination,’* or, when the voyage is broken up and 
abandoned, the port where the adventure is actually 
The general maritime law governs, 
so far as it determines the rules of apportionment, 
where the parties have contracted for an adjustment 
in accordance with the laws and usage of a state in 


no statutes or practice under them 


different from the general maritime law of the coun- 


the valuation and the consequent 
average assessment until the termina- 
tion of the adventure. The Andree, 
41 F. (2d) 812. 


73. Thornton v. U. S.-Insurance 
Co., 12 Me. 150; Doane v. Keating, 12 
Leigh (39 Va.) ~391, 9387 — Amb) 167s 
Simonds v. White, 2 B. & C. 805, 9 
ECL 348, 107 Reprint 582; Dalglish 
v. Davidson, 5 D. & R. 6, 16 ECL 229. 
See Loring v. Neptune Ins. Co., 20 
Pick. (Mass.) 411 (the law and uses 
of the place where the adjustment is 
made governs). 


74. Charter Shipping Co. v. Bow- 
ring, 281° U. S..5.£55 150) "SCts400s i745 ie 
ed. 1008 [rev on other grounds 33 F. 
(2d) 280]; Det Forenede Dampskibs 
Selskab. v. Insurance Co. of North 
America, 28 F. (2d) 449; Compagnie. 
Francaise de Navigation a Vapeur v. 
Bonnasse, 15.F. (2d) 202; National 
Bad. of Mar. Underwriters v. Melchers, 
45 Fed. 643; Olivari v. Thames, etce., 
Mar. Ins. Co., 37 Fed. 894. 


[a] Thus, where the voyage ends 
at a port of the United States, the 
United ‘States law governs. Det 
Forenede Dampskibs Selskab vy. In- 
surance Co. of North America, 28 F. 
(2a) 449. 


[b] Effect of contract provision.— 
Gy While a provision of the bill of 
lading contrary to the text rule will 
control (Bowring v. Charter Shipping 
Co., 33 F. (2d) 280 [certiorari grant- 
ed 280 U. S. 545 mem, 50 SCt 39 mem, 
74 IL. ed. 605 mem]), (2) the law of 
the port of destination as to liability 
for general average must be consid- 
ered even in such case (Charter Ship- 
ping Co. v. Bowring, 281 U. S. 515, 
50 SCt 400, 74 L. ed. 1008 [rev on other 
grounds 33 F. (2d) 280]). 


75. National Bd. of Mar. Under- 
writers v. Melchers, 45 Fed. 643. 


[a] Where voyage is interrupted 
without right by the charterers, the 
court may properly direct the adjust- 
ment to be made in accordance with 
the customs of the port where the 
voyage actually terminated, and where 
the adjustment is in fact made. ‘The 
Eliza Lines, 102 Fed. 184. 


[b]| Presumption.—It will be pre- 
Sumed that the laws and usages of 
the port of disaster and those where 
the adjustment is made are the same 
in the absence of averment and proof 
to the contrary. Olivari v. Thames, 
etc., Mar. Ins. Co., 37 Fed. 894. 


{c] Failure to demand adjustment 
there prior to parting with the cargo 
Eke pot BCC ae rule. National 

10 arine Underwriters vy. - 
ers, 45 Fed. 6438. \ aol 


same title and seetion number, 


§§ 1083-1085] 


try,"° but a different valid custom or law will, in 
such ease, control.77 


[§ 1084] 4. Basis and Mode of Adjustment—a. In 
General. When a general average sacrifice or ex- 
pense is incurred, the owners of the several interests 
in the joint adventure are bound to make contribu- 
.tion in the proportion of the value of their inter- 
ests.‘* However, there is a diversity of opinion as 
to the basis of valuations in general average.?® The 


contribution is to be paid in the currency of the coun- 


try in which the voyage terminated,*® and at such 
rate of exchange as will give exact reimbursement.*! 


[§ 1085] b. As to Cargo. While it has been held 
that in computing contributory values for the pur- 
pose of a general average adjustment the value of 
the cargo is to be taken at its first cost, or invoice 
price, and charges at the port of departure,*? the 
general rule is that the value of the cargo is taken as 
of the time and place of discharge,** as the port of 
destination,** and, where property is lost, at the 
price it would have brought at that port.8®> If the 
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goods are sold at the place to which the apportion- 
ment relates, the amount of the proceeds is the basis 
on which their value is fixed,** and if damaged goods 
are sold, the difference between the sales and the 
valuation if sound is the amount to be allowed.’7 
In the absence of better proof, the damage to the 
cargo to be allowed for may be ascertained by a com- 
parison of the proceeds of sale with the invoice 
cost,** or, if the vessel has arrived at her port of 
destination, with its value at such port.8® If the 
ship is unable to return to port or to reach an in- 
termediate port, the. cargo contributes at its invoice 
value, deducting therefrom salvage and other nee- 
essary expenses incurred in consequence of the 
wreck.°° In case of total loss of the ship volun- 
tarily stranded for the safety of the cargo, all the 
property exposed to the risk must contribute, and be 
contributed for at its value, when the sacrifice was 
made.®' So, in the case of jettison, the value of the 
goods thrown overboard is taken at the prime cost or 
original value if the vessel does not arrive,®? or at 
their value at the port of destination if she does ar- 


76. The L’Amerique, 35 Fed. 835. fay Invoice value may be used as/1 Sprague 51), (2) since the law can- 
77. The L’Amerique, supra. a basis of valuation. Tudor v. Ma-| not go into a speculation of contingent 

é i ; comber, 14 Pick. (Mass.) 34. profits (The Mary, supra), (3) and it 
[a] Contract for foreign custom, [b] Acceptance of goods.—A cargo will presume that the shipper might 


custom of Lloyds, or usage of foreign 
port.—(1) If there be an agreement 
between the parties that general aver- 
age shall be payable according to for- 
eign statement (De Hart v. Campania, 
eter Preg0 set Kv Bt £09" fat (9.03412 
Ke BeOS C2) Vor) the Seustom) iof 
Lieyds (Stewart v. West India, ‘etc., 
SS Cou eo. bt 862), O3)<or the 
usages of New York (Fowler v. Rath- 
bone, 12 Wall. (U. S.) 102, 20 L. ed. 
281; Hazleton v. Manhattan Ins. Co., 
12 Fed. 159, 11 Biss. 210), (4) or the 
York-Antwerp rules (De Hart v. Cam- 
pania, etc., supra), the adjustment 
must be prepared according to the 
agreement, and, when so prepared, is 
binding on them. 


78. The Star of Hope, 9 Wall. (U. 
S.) 203, 19 L. ed. 688; McAndrews v. 
Mhatchers.s Wall. (U..S.) 340, 18>. 
ed. 155; Meeker v. Klemm, 11 La. Ann. 
104; Marwick v. Rogers, 163 Mass. 
50, 39 NE 780, 47 AmSR 436; Fletcher 
weeAlexandenr, Tuy be Ona. oo. 


79. Mutual Safety Ins. Co. v. The 
George, 17 F. Cas. No. 9,982, Olcott 
157. See also infra §§ 1085-1089. 


80. Det Forenede Dampskibs Sel- 
skab v. Insurance Co. of North Amer- 
ica, 28 F. (2d) 449. 


81. Det Forenede Dampskibs Sel- 
skab v. North America Ins. Co. supra. 


[a] Thus owners expending Dan- 
ish kroner to settle accounts in Eng- 
jand and Norway are entitled to re- 
imbursements in general average for 
the exact equivalent. Det Forenede 
Dampskibs Selskab v. North America 
Ins. Co., 28 F. (2d) 449. 


[b] Rate of exchange at time of 
adjustment is an erroneous basis. 
Det Forenede Dampskibs Selskab v. 


North America Ins. Co., 28 F. (2d) 
449. 
82. Leavenworth v. Delafield, 1 


Cai: (N. Y.) 573, 2 AmD 201. 


[a] This decision has been criti- 
cized as being an anomaly. Mutual 
Safety Ins. Co. v. The George, 17 F. 
Cas. No. 9,982, Olcott 157. 


83. British, etc., Marine Ins. Co. v. 
Maldonado, 182 Fed. 744, 106 CCA 
122 [certiorari den 220 U. S. 622, 31 
Sct 724, 55 L. ed. 613]; Gillett v. Hl- 
View sehlie coro. 


owner's general average obligation or- 
dinarily becomes due on acceptance of 
the goods and is to be computed as of 


that date. Det Forenede Dampskibs 
Selskab v. Insurance Co. of North 
America, 31 F. (2d) 658, [aff 28 F. 


(2d) 449, and certiorari den 280 U. 
S. 571 mem, 50 SCt 28 mem, 74 L. ed. 


623 mem]. 
{c] Under York-Antwerp Rules of 
1890, rule 17, providing that con- 


tribution shall be based on the value 
at the termination of the adventure, 
which rule has been incorporated into 
the bill of lading, where there has 
been a-.total loss so that the cargo, at 
the time of the termination of the 
adventure, has no value, the claim 
fails. Chellew v. Royal Commn. on 
Sugar Supply, [1922] 1 K. B. 12 [aff 
[1921] 2 K. B. 627]. 


84. Shoe v. Craig, 189 Fed. 227, 231 
{mod on other grounds 194 Fed. 678, 
115 CCA 72, and cit Cyc]; The Eliza 
Lines, 102 Fed. 184; Wheaton v. China 
Mut. Ins. Co., 39 Fed. 879; Lee. v. 
ee 12 N. Y¥. Super. 400 (jetti- 
son). 


[a] As against lender on respond- 
entia.— Where the parties to a re- 
spondentia bond agree that the lender 
“shall be liable to average, and en- 
titled to the benefit of salvage, in the 
same manner as underwriters on a 
policy of insurance, according to the 
usages and practices of the city of 
P.,” the borrower is not entitled to 
calculate an average loss on the whole 
amount of the money loaned and the 
marine interest, but only on the cost 
and charges of the goods on board, and 
the premium of insurance. Gibson v. 
Philadelphia Ins. Co., 1 Binn. (Pa.) 
405. 


[b] Return to loading port.—If 
the vessel is forced to return to her 
loading port, and the average is im- 
mediately adjusted, the goods only 
contribute according to the_ invoice 
price. Lee vy. Grinnell, 12 N. Y. Super. 
400. 

85. .The Mary, 16 F. Cas. No. 9,189, 
1 Sprague 51; Gillett v. Ellis, 11 111. 
579; Richardson v. Nourse, 3B. & Ald. 
237, 5 ECL 142, 106 Reprint 237. 

{a] Profits on specie (1) to be in- 
vested in a return cargo are not al- 
lowed (The Mary, 16 F. Cas. No. 9,189, 


-Mary, 


have substituted moneys other than 
that to be received for the cargo lost 
for obtaining such return cargo (The 
supra). 


86. Mutual Safety Ins. Co. v. Cargo 
of the George, 17 F. Cas. No. 9,981, 
Olcott 89; Lee v. Grinnell, 12, N. Y. 
Super. 400; Richardson v. Nourse, 3 B. 
east 237, 5 ECL 142, 106 Reprint 


fa] Thus, even though goods sold 
at an intermediate port in order to ob- 
tain funds for necessary repairs ob- 
tain a higher price than a sale at the 
port of destination would have 
brought, the valuation as to general 
average will be such higher price. 
Richardson v. Nourse, 3 B. & Ald. 237, 
5 ECL 142, 106 Reprint 237. 


[b] When cargo was injured and 
sold, the prices may be taken as a fair 
test of the value of what was saved. 
Lee v. Grinnell, 12 N. Y. Super. 400. 


[ce] Sale other than that at port 
of disaster.—If there is no sale at the 
port of disaster, the value at the place 
of shipment controls. Mutual Safety 
Ins. Co. v. Cargo of The George, 17 F. 
Cas. No. 9,981, Olcott 89. 


{d] If there is no market at port 
of destination, at which the ship ar- 
rives, and she conveys the cargo to 
another point at the instance of the 
owners, the price obtained at the lat- 
ter point, less the charges and ex- 
penses, is taken in estimating liabil- 
ity. Wheaton v. China Mut. Ins. Co., 
CHE Leweve le Gila. © 


87. Lee v. Grinnell, 12 N. Y. Super. 
400. 

88. Lee v. Grinnell, supra. 

89. Lee v. Grinnell, supra. 

90. Lee v. Grinnell, supra. 

91. Mutual Safety Ins. Co. v. Cargo 
of The George, 17 F. Cas. No. 9,982, 
Olcott 157. 

92. Rogers v. Mechanics’ Ins. Co., 
D0L BE Cas, Now 12,0175 2 28s tory dso. 


ee “vy. Grinnell, 12) N: Ys Super. 400; 
Fletcher v. Alexander, L. R. 3 C. P. 
ods 

[a] Distinction.—(1) Anciently, 
it is said, the usage in England was 
to take the value of the goods jet- 
tisoned and those liable to contribu- 
tion at the prime cost when the acci- 
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[§ 1086] c. As to Vessel. If the ship arrives, its 
value is to be taken as it exists at the time of the 
arrival at the place the voyage terminates;°* other- 
wise as it was at the port of departure,®® or, in the 
case of stranding, its value at the time stranding is 
determined upon without regard to her then peril,°® 
estimated at the sum named in the policy of insur- 
ance,®? or at the valuation given in invoices and 
bills of lading,?’ making reasonable allowance for 
wear and tear on the voyage up to the time of the 
The owners contribute according to her 
yalue and the net amount of her earnings for the 
Where the ship has been sold as a con- 
structive total loss, its value is the value at the time 
immediately preceding the general average sacrifice 
in respect of which contribution is to be made,” and 
if the ship has encountered particular average dam- 
age prior to the general average sacrifice, that will 
be deducted from her value just before the general 
average sacrifice took place,’ and if the voyage is 
terminated at an intermediate port because of inju- 
ries sustained by the cargo, the charges of repairing 


disaster.?? 


voyage.* 


dent happened before the voyage was 
half performed. Clark v. United F. 
& M. Ins. Co., 7 Mass. 365, 5 AmD 50. 
(2) Modern custom is to take the 
value at the place where the average 
is adjusted. Clark v. United F. & M. 
Ins. Co., supra. 


93. Rogers v. Mechanics’ Ins. Co., 
20h Cash No: 12,017, 2. Stony itis. 
Tudor v. Macomber, 14 Pick. (Mass.) 
S4emeluce: va Grinnell” L2y Ne YS Super. 
400. See Gray v. Waln, 2 Serg. & R. 
(Pa.) 229, 7 AmD 642 (dictum). 


[a] Where ship returns home, the 
actual price of replacing the goods 
thrown overboard, or, if they cannot 
be replaced, the cost price, including 
shipping charges and premium of in- 
surance, should be the rule by which 
to estimate their value. Tudor v. 
Macomber, 14 Pick. (Mass.) 34. 


94. The Star of Hope, 9 Wall. (U. 
S.) 208, 19 L. ed. 638. 


{a] If ship has been repaired be- 
fore her arrival at the termination of 
her voyage on account of damage sus- 
tained by perils of the sea, her value 
will be taken as her worth before the 


repairs were made. The Star of 
Hope; 9) Wall. CU. S;)7 203, 19) i. ed: 
638. 

[b] Sale on execution.—The sum 


for which a vessel is sold on execu- 
tion must be accepted as its true 
value in a suit for contribution on a 
claim for general average, unless 
claimant caused it to be sold for less 
than its value. Backus v. Coyne, 45 
Mich. 584, 8 NW 694. 


95. Mutual Safety Ins. Co. v. Car- 
go of The George, 17 F. Cas. No. 9,982, 
Olcott 157; Gray v. Waln, 2 Serge. & 
R. (Pa.) 229, 7 AmD 642. 


[a] That arbitrary percentage of 
the original cost is sometimes adopted 
see Leavenworth v. Delafield, 1 Cai. 
(N. Y.) 573, 2 AmD 201. 


96. Eight Hundred Bales of Cot- 
ton, 8 F. Cas. No. 4,319, 8 Blatchf. 
221. 

97. The Star of Hope, 9 Wall. (U. 


S.) 203, 19 L. ed. 638; Mutual Safety 
Ins. Co. v. Cargo of The George, 17 
F. Cas. No. 9,981, Olcott 89; Mutual 
Satety Ins, Co. v. Careo of! "The 
George, 17 F. Cas. No. 9,982, Olcott 
157; Meeker v. Klemm, 11 La. Ann. 
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the vessel subsequently may be referred to for the 


104. 
[a] Only auxiliary evidence.—lIt 
has been held, however, that while, 


as between the parties to the policy, 
the value of the vessel in the policy 
may be taken, as against cargo own- 
ers such evidence is only auxiliary 
and the value must be established in 
the ordinary way. Mutual Safety 
Ins. Co. v. Cargo of The George, 17 
F. Cas. No. 9,981, Olcott 89; Mutual 
Safety Ins. Co. v. Cargo of The George, 
17 F. Cas. No. 9,982, Olcott 157. 


[b] Where such valuation is 
shown to be incorrect, the rule will 
be abandoned. Meeker v. Klemm, 11 
La. Ann. 104. 


98. Mutual Safety Ins. Co. v. Car- 
go of The George, 17 F. Cas. No. 
9,981, Olcott 89; Mutual Safety Ins. 
Co. v. Cargo of The George, 17 F. Cas. 
No. 9,982, Olcott 157. 


99. Mutual Safety Ins. Co. v. Car- 
go of The George, 17 F. Cas. No. 
9,981, Olcott 89; Mutual Safety Ins. 
Co. v. Cargo of The George, 17 FE. 
Casi No. 9,982) Olcott) 157% | Gray we 
Mae 2 Serg. & R. (Pa.) 229, 7 AamD 


i. (Gillettw. Bliss THS S79: 


[a] Value at port of refuge plus 
amount made good.—In computing 
contributory values for the purpose 
of a general average adjustment ac- 
cording to the custom of Boston, the 
value of the vessel is obtained by 
taking her value at the port of refuge, 
and adding to it the benefit she re- 


ceived from the general average. The 
Eliza Lines, 102 Fed. 184, 
[b] Insurance (1) cannot be 


added to what was saved, for the pur- 
pose of increasing the fund to be dis- 
tributed (Deming vy. The Rapid Trans- 
it, 52 Fed. 320) (2) since it is not 
a part of the owner’s interest in the 
ship (Deming v. The Rapid Transit, 
supra). 


2. Henderson y. Shankland, [1896] 
TROP BEES eo. 

3. Henderson v. Shankland, supra. 
See also The Eliza Lines, 102 Fea. 
isa (ass to ‘deductine, (cost or eré- 
pairs or particular average charges). 


[a] Such value 
tained (1) 


is to be ascer- 
by deducting from the 


purpose of determining the value of the injuries sus- 
tained by her for the common benefit.* 
of a cargo being liable to contribute in general aver- 
age for masts, spars, rigging, ete., cut away for the 
purpose of saving the vessel and cargo,’ the value 
of such material should be estimated as the value at 
the time they were cut away,® that is, as if it had: 
been recovered from the sea and stowed in safety on 
board the vessel.* 


[§ 1087] d. As to Freight—(1) In General. The 
cargo owners contribute according to the value of 
their property saved at the port of delivery* after 
deducting freight due thereon.® 
taken at the price it would have brought at the port 
of destination?!® less the amount of freight thereon.** 
When freight is not payable upon goods not deliv- 
ered,'? in proving the foreign value the owner of 
goods jettisoned must deduct any expense from their 
value which the jettison has saved him,'* including 
freight,'* but in that case the whole freight on the 
jettisoned goods is allowed to the master.'® 
other hand, where part of the cargo has been saeri- 


The owners 


The cargo lost is 


On the 


value of the ship when leaving the 


port of departure the amount neces-' 


sary to repair the particular average 
damage, less the sale price. Hender- 
son v. Shankland, [1896] 1 @. B. 525. 
(2) However, where no repairs are 
made, deduction is not to be meas- 
ured by the “one-third new for old” 


rule. Henderson v. Shankland, su- 
pra. 

4 The Ann D. Richardson, 1 ¥F. 
Cas. No. 410, Abb. Adm. 499 [aff 1 


F. Cas. No. 411, 1 Blatchf. 358 note]. 


_ [a] If vessel is sold on account of 
injuries to herself by perils of the 
sea, the amount of her value is the 
amount she sold for. Bell vy. Smith, 
2 Johns. (N. Y.) 98. 


5. See supra § 1062. 


6. Teetzman v. Clamageran, 2 La. 
195;,°22, AmD 127. 


7 The Mary Gibbs, 22 Fed. 463. 
8. See supra § 1084. 
9. Gillett v. Ellis, 11 Ill. 579. 


[a] Deduction of particular aver- 
age.—No deduction is made from 
freight charged against cargo on ac- 
count of particular average charges 
to which the cargo has been subject- 
ed. The Eliza Lines, 102 Fed. 184. 


[b] As regards contributory val- 
tues (1) the charterer, as under the 
European codes, is assessed only upon 
the foreign value less the freight 
(Christie v. Davis Coal, ete., Co., 95 
Fed. 837), (2) for the reason that 
at the time of the loss the entire 
freight was at the risk of: the 
ship (Christie v. Davis Coal, etc., Co., 
supra), (3) as it was not then cer- 
tain that the ship would arrive, or 
that any freight would ever become 
chargeable against ‘the charterer 
aS v.. Davis Coal, ete., Co., su- 
pra). 


10.. See supra § 1084. 

11. Gillett v. Ellis, 11 Ill. 579. 

12. See supra § 840. 

13. Christie v. Davis Coal, etc., Co, 


95 Fed. 837. 


14. Christie v. Davis Coal, etc., 
Co., supra. 
15. Christie y. Davis Coal, etce., 
supra. 
ee ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


q 


ri 
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 ficed, contribution is made to the vessel on total 
freight lost, which also contributes, and if, under 
the terms of a charter party, the freight has been 
paid in advance or secured absolutely, or where the 
consignee has become bound for full payment, al- 
though only a part of the cargo is delivered in con- 
sequence of a lawful jettison, the charterer is not 
saved that item of expense!’ and is not disallowed 
freight in the average adjustment,!* but may prove 
both the value of the goods and the freight paid or 
secured.'® The cost of earning the freight saved is 
deducted,?° and under statutes?! and rules adopted 
at some ports,*? the contributory value of freight 


has been taken at a prescribed percentage of that 


contracted to be paid. 


[§ 1088] (2) Round Voyage. Where one gross 
sum is to be paid under charter party as freight for a 
round voyage out and home,** and a general aver- 
age sacrifice occurs on the outward voyage, the 
whole freight must contribute.24 So, where there 
is a continuous voyage, under a charter party which 
binds the vessel to go out to a port of loading, load 
there, and return with a cargo from that port, which 
is the only cargo that is carried for a freight, and 
the freight is only payable upon the safe delivery of 
that cargo, the charter freight must, under English 
law, be taken into consideration as a contributing 
interest where the loss occurs on the outward voy- 
age.?° 


[§ 1089] e. Amount Paid in Limited Liability 
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Proceedings. A distribution under a decree in lim- 
ited liability proceedings,?* and a general average 
adjustment, relate to different subjects,27 and the 
amount paid under the decree is properly reappor- 
tioned in general average.?8 


[§ 1090] 5. Interest. Interest may be allowed up- 
on the amount of a general average contribution.?9 


Waiver of the right to interest will not be pre- 
sumed from the fact that the general average ad- 
justment was not made up at the outward port of 
destination.®° 


[§ 1091] 6. Validity and Effect of Adjustment. 
The statement of average adjusters in making up 
a general average adjustment is not an award made 
upon a submission to arbitrators,*+ and is not con- 
clusive.*? But an average adjustment will gener- 
ally be taken as the proper basis for determining 
the rights of the parties in subsequent litigation be- 
tween them, in the absence of fraud, error, or un- 
fairness.** It will be conclusive between the owner 
of the ship and the owner of the cargo to the extent 
that the former will be bound to deliver the goods 
upon payment or tender according to the adjust- 
ment.?* When a case of general average is settled 
in a foreign port where it should be settled, the ad- 
justment will be conclusive as to the items as well 
as the apportionment thereof, upon the various in- 
terests, although it may be different from that which 
the law of the home port would have required.*® 


16. See supra § 1075. George, 17 F. Cas. No. 9,982, Olcott conclusive). 
17. See supra § 310. 157. [a] MNegligence.—An : adjustment 
43 : _ 23. See supra § 291. and general average of loss made on 
Lone Britishy ete, Mar. Ins. (Co: iv. E . ; 
Maldonado, 182 Fed. 744,106 CCA 122| 24. The Mary, 16 F. Cas. No. 9,188, | the protest and representation of the 


[certiorari den 220 U. S. 622, 31 SCt 
724, 55 L. ed. 613); Christie v. Davis 
Coal, ete., Co., 95 Fed. 837. 


19. Christie v. Davis Coal, 
Co., supra. 


20. Humphreys y. 
12) He Casy No: )6,;871, 63, Mason): 429; 
Rathbone v. Fowler, 20 F. Cas. No. 
11,584, 6 Blatchf. 294; Leavenworth 
v. Delafield, 1 Cai. (N. Y.) 573, 2 AmD 
ZO. 


21. See statutory provisions. 


[a] In California under Civ. Code 
§ 2153, providing that freight should 
be valued at one half the amount due 
on delivery, an agreement that an 
adjustment, in general average, shall 
be made on the “following basis,” fol- 
lowed by a statement of the amount 
to be contributed for the valuation 
of the ship after collision, and the 
valuation of the freight and the cargo, 
does not mean that the freight shall 
be assessed on its gross valuation, 
but merely that such valuation shall 
be taken as the foundation upon 
which the adjustment shall be made 
according to law; and if the law ap- 
plicable prescribes that the freight 
shall be assessed at one half its gross 
value, this will prevail. Minor v. 
Commercial Union Assur. Co., 58 Fed. 
801. 


22. Wumphreys v. Union Ins. Co., 
12°R. Cas. No. 6,871, 3.Mason 429; 
Rathbone y. Fowler, 20 F. Cas. No. 
11,584, 6 Blatchf. 294 [aff 12 Wall. 
102, 20 L. ed. 281]; Leavenworth v. 
Delafield, 1 Cai. (N. Y.) 573, 2 AmD 
201. 


[a] More ancient method is pre- 
ferred, that is, to estimate freight at 
its gross value both when contributed 
to and when contributory. Mutual 
Saftetys ainsi Co. uv.uCargo Sots ie 


etc., 


Union Ins. Co., 


1 Sprague 17. 


25. Steamship Carisbrook Co. v. 
Bondo, etc.  Miares etCy) LS ECO:, 
[1902] 2 K. B. 681; Moran v. Jones, 
TB. & B. 523,190" DCU 523, 119 Re- 
print 1340; Williams v. London As- 
Sur. Cosel Me Gis. sls, L0oeReprint 
Tas 


26. See infra § 1177. 


27. Pacific Mail SS. Co. v. New 
York, etc., Min. Co., 74 Fed. 564, 20 
CGA, 349. 


28. Pacific Mail SS. Co. 
York, etc., Min. Co., supra. 


[a] Reason for rule.—The divided 
proceeds of the ship diminish the 
losses, and must be taken into ac- 
count, as they would have been if 
they had not been paid out, but were 
in the registry of the court awaiting 
payment. Pacific Mail SS. Co. v. New 
York, etc., Min. Co., 74 Fed. 564, 20 
CCA 349. 


29. Sims v. Willing, 8 Serg. & R. 
(Pa.) 103 (from time money was ad- 
vanced upon which the average 
arose). 


[a] Specie shipped for purchase of 
return cargo being sold by the mas- 
ter on the outward voyage to make re- 
pairs at a port of refuge, the ship- 
per will be allowed interest from the 
time the specie could have been used 
at the outward port. The Mary, 16 
F. Cas. No. 9,189, 1 Sprague 51. 


v. New 


30. The Mary, supra. 

31. The Alpin, 23 Fed. 815. 

32. The Santa Anna Maria, 49 Fed. 
878; The Alpin, 23 Fed. 815; Ferem 


v. Olson, 176 Cal. 652, 169 P 386. But 
see Richardson v.«Nourse, 3 B. & Ald. 
237 (unless based on a clear mistake 
of law, arbitrators’ conclusions are 


master does not preclude the owner 
of cargo from showing nonliability 
of cargo to contribution because the 
loss was occasioned by the master’s 
negligence. Chamberlain v. Reed, 13 
Me. 357, 29 AmD 506. 


33. Gillett v. Ellis, 11 Ill. 579. 


[a] Libelant seeking to enforce 
adjustment cannot complain that a 
readjustment was not made where he 
asked for a readjustment only in the 
event that objections made by defend- 
ant to the validity of the award 
should be sustained and such objec- 
tions were -overruled. The Santa 
Ana, 154 Fed. 800, 84 CCA 312. 


34. Thornton vy. U. S. Insurance 
Co:;, 12, Mes 150: 


Upon liability on marine policy see 
Marine Insurance § 362. 


35. U. S.—Peters v. Warren Ins. 
Corr Loe. CaseMNow Hh Osa aay Stormy, 
463. 


Me.—Thornton v. U. S. Insurance 
Co., 12 Me. 153. 


Mass.—Loring v. Neptune Ins. Co., 
20 Pick. 411. - 


N. Y.—Strong v. New York Fire- 
men wns Conmlt JOhnNiss ozo. 


ee dels boagert v. Cummings, 73 Pa. 
98. 


Eng.—Dalglish v. Davidson; 5 D. 
& R. 6, 16 ECL 229. 


[a] Reason for rule.—‘‘There are 
many reasons for this rule, some of 
which arise in the fact that this port 
is that of the intended market upon 
which the calculation of the shipper 
is founded, and is also the end of the 
ship’s voyage as contemplated by the 
owners. Besides,. the want of uni- 
formity in the customs and rules of 
ports of different countries renders it 
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[§ 1092] 7. Lien. When a general average sacri- 
fice is made or expense incurred, the property saved 
is subject to a lien for contribution.*® 
is a lien upon the goods for general average contribu- 
tions due in respect of them,** and cargo owners 
The master may 
retain the property saved until contribution is paid 
The len on cargo is dependent upon 
possession?® and is lost by its delivery to the owner 


have a lien for general average.** 


or secured.?® 


essential that a certain port should 
be adopted as the place of adjustment, 
and the only practicable rule which 
can be followed in the midst of varie- 
ty is to take that port for which the 
cargo is destined, and where the voy- 
age is terminated.” McLoon v. Cum- 
mings, 73 Pa. 98, 105. 


[b] In case of fraud or gross mis- 
take, the text rule does not apply. 
McLoon v. Cummings, 73 Pa. 98. 


[ec] Where voyage is abandoned, 
the text rule does not apply. Mc- 
Loon v. Cummings, 73 Pa. 98. 


36. Cutler v. Rae, 7 How. (U. S.) 
729, 12 L. ed. 890; The Emilia S. De 
Perez, 22 F. (2d) 585; Beane v. The 
Mayurka, 2 F. Cas. No. 1,175, 2 Curt. 
72: Marwick v. Rogers, 163 Mass. 50, 
39 NE 780, 47 AmSR 436. See also 
cases infra notes 37, 38. "i 


- 37. U. S.—Dupont de Nemours v. 
Vance, 19 How. 162, 15 L. ed. 584; 
Leggett v. 500 Cases of Tomatoes, 15 
F. (2d) 270; The Richmond, 2 F. (2a) 
903; The Santa Ana, 154 Fed. 800, 84 
CCA 312; The Water Witch’s Cargo, 
29 Fed. 159; U. S. v. Wilder, 28 F. 
Cas. No. 16,694, 3 Sumn. 308. 


Me.—Chamberlain v. Reed, 13 Me. 
357, 29 AmD 506; Thornton v. U. S. 
Insurance Co., 12 Me. 150. 


Mo.—Berry Coal, etc., Co. v. Chi- 
cago, ete., R. Co., 116 Mo. A. 214, 92 
SW 714. 


N. Y.—Sherwood v. Ruggles, 4 N. 
Y. Super. 55; Strong v. New York 
Firemen Ins. Co., 11 Johns. 323. 


Pa.—Broadnax v. Cheraw, etc., 
Co;et base DIST. 254: 


Eng.—Huth vy. Lamport, 16 Q. B. D. 
WSO RL OLvookseay, UAlan) 15) Qs Bs Deis 8; 
Anderson v. Ocean SS. Co., 10 App. 
Cas. 107; The Galam, Brown & L. 
167, 167 Reprint 327, 2 Moore P. C. 
N. S. 216, 15 Reprint 883; Hallett v. 
Bousfield, 18 Ves. Jr. 187, 34 Reprint 
288. 


[a] Basis.—The rule rests 
the maxim, Qui sentit commodum, 
sentire debet et onus. U.S. v. Wild- 
er, 28 F. Cas. No. 16,694, 3 Sumn., 308. 


[b] Gien is maritime, governed by 
equitable principles, and with refer- 
ence to usages and customs of trade. 
Leggett v. 500 Cases of Tomatoes, 
5 Ro(2d) 270. 


[c] Property of United States is 
Subject to such lien. U.S. v. Wilder, 
28 F. Cas. No. 16,694, 3 Sumn. 308. 


Re 


upon 


[ad] Lien can be exercised (1) 
only through the shipowner (The 
Richmond, 2 F. (2d) 903) (2) or 


the master (Strang v. Seott, 14 App. 
Cas. 601). 


38. Hobson v. Lord, 92 U. S. 397, 
23 L. ed. 613; Dupont de Nemours v. 
Vance, 19 How. (U. S.) 162, 15 L. ed. 
584; The Andree, 41 F. (2d) 812; The 
Emilia S. De Perez, 22 F. 
Wellman v. Morse, 2 
CCA 318; The Alliance, 64 Fed. 871 
[atae7or ed 9890 2b Ce AZ 927 w'lhe 
Dora, 34 Ned. 343; The Packet, 18 F. 
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or consignee.*! 


Thus there 


Cas. No. 10,654, 3 Mason 255; 
v. Ellis, 11 Ill. 579; Pettyjohn v. Ore- 
gon Coal, ete,, Con 58.Or, 392, 113re 
438; Strang v. Scott, 14 App. Cas. 601. 


[a] Collision damages.—Cargo 
owners, entitled to a maritime lien for 
general average, could not have the 
lien imposed, on recovery by the own- 
er of the ship for collision damages, 
antecedent to the vessel’s arrival at 
the place where the value of the lien 
was to be fixed. The Andree, 41 F. 
(2d) 812. 


[b] Lien continues as against as- 
signees of the interests saved. Dike 
v. The St. Joseph, 7 F. Cas. No. 3,908, 
6 McLean 5738. 


[ce] There is no lien on ship for 
sums collected by shipowner from the 
owners, of cargo saved, in behalf of 
insurer of cargo jettisoned, the lien 
of such insurer being limited to the 
ship’s share as adjusted. The Al- 
lianea, 64 Fed. 871 [aff 79 Fed. 989, 24 
CCA 676]. 


39. See infra § 1098. 
40. Cutler v. Rae, 7 How. (U. S.) 
729, 12 L. ed. 890; Det Forenede 


Dampskibs Selskab v. Insurance Co. 
of North America, 31 F. (2d) 658 [aff 
28 F. (2d) 449, and certiorari den 280 
U. S. 571-mem, 50 SCt 28 mem, 74 L. 
ed. 623 mem]; Johnson v. Charles F. 
Garrigues Co., 30 F. (2d) 251 [mod on 
other grounds 22 F. (2d) 454]; The 
Water Witch’s Cargo, 29 Fed. 159; 
Beane v. The Mayurka, 2 F. Cas. No. 
1i?5, 2 Curt. 72; The Congress, 6:4. 
Cas. No. 3,099, 1 Biss. 42; Broadnax 
V2 Cherawi ete, pRasCos iy Ban sbist) 
251; The Galam, Brown. & L. 167, 
167 Reprint 327, 2 Moore P. C. N.S. 
216, 15 Reprint 883. 


4Y. Cutler ya mae, 7bHow.. (Ui, esy) 
729, 12 L. ed. 890; Det Forenede 
Dampskibs Selskab v. Insurance Co. 
of North America, 31 F. (2d) 658 [aff 
28 F. (2d) 449, and certiorari den. 280 
U. 8S. 571 mem, 50 SCt 28 mem, 74 L. 
ed. 623 mem]; Johnson vy. Gharles F. 
Garrigues Co., 30 F. (2d) 251 [mod on 
other grounds 22 F. (2d) 454]; Beane 
v. The Mayurka, 2 F. Cas. No. 1,175, 
2 Curt. 725 The Coneress, 6 EF! Gas! 
No. 3,099, 1 Bissy.'427 


[a] Qualified or conditional dis- 
charge of the cargo may be made so 
as to preserve the lien. The Santa 
Ana, 154 Fed. 800, 84 CCA 312; Well- 
mee Vv. Morse, 76 Fed. 573, 22 CCA 


42. The Allianca, 64 Fed. 871 [aff 
(9, Wed. 9895) 2b (CCA N29 271. 


[a]. As against mortgage security 
substituted for maritime lien.—Libel- 
ants’ (cargo owners) claim for con- 
tribution may be lost by laches as 
against a mortgagee whose debt was 
a maritime lien before he waived it 
for a mortgage security. Wood v. 
The Sallie C. Morton, 30 F. Cas. No. 
1759625 2N oe ted cro Oue 


43. U. S.—Dupont de Nemours v. 
Vance, 19 How. 162, 15 L. ed. 584; 
Cutler ive, RAC, 1 Owasso toni ede 
890; Leggett v. 500 Cases of Toma- 
toes, 15 F. (2d) 270; The Santa Ana, 


Gillett | 
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The lien is not necessarily lost as 


against a subsequent mortgagee by a delay im as- 
serting the claim.*? 

[§ 1093] 8. Exacting Bond or Security. All prop- 
erty saved may be retained until the shares of the 
owners toward the average contribution are paid*? 
or secured.4# The usual method of enforcing the lien 
for such contribution is by requiring a deposit of 
money*® or the execution of an average bond before 


154 Fed. 800, 84 CCA 312; Wellman 
v. Morse, 76 Fed. 573, 22 CCA 318; 
Heye v. North German Lloyd, 33 Fed. 
60 [aff 36 Fed. 705, 2 LRA 287]; The 
Congress, 6 F. Cas. No. 3,099, 1 Biss. 
42; U. S. v. Wilder, 28 Et Cas. No. 
16,694, 3 Sumn. 308. 


Ala.—Eckford v. Wood, 5 Ala. 136. 
Tll.— Gillett v. Ellis, 11 Ill. 579. 


Me.—Thornton v. U. S. Insurance 
Colas Mew 50, 


Mo.—Berry Coal, ete., Co. v. Chi- 
cago; etc., R. Co., 116 Mo. A. 214,92 
SW 714. 


Or.—Pettyjohn v. Oregon Coal, etc, 
Co: 58 Or; 3925 113 (Paseo. 


Ra.—Broadnax v. Cheraw, etc., R. 
Co. Ao Pa. Dist wea pbs 


Eng.—Huth v. Lamport, 16 Q. B. D. 
735; Simonds v. White, 2 B. & C. 
805, 9 ECL 348, 107 Reprint 582; Hal- 
lett v. Bousfield, 18 Ves. Jur. 187, 34 
Reprint 288. 


[a] Connecting carrier. — (1) 
Where there is a privilege of reship- 
ping and the goods were damaged 
while in the possession of a connect- 
ing line, necessitating a general aver- 
age, Such connecting carrier can hold 
the goods until the average contribu- 
tion is paid (The Morning Mail, 17 


Fed. 545) (2) or secured (see infra 
note 44). 
44. U. S.—Dupont de Nemours v. 


Vanee, 19. (Hows 162) 15 Laweds i684 
Cutler, v., Rae, ts Hows 72:9)-12" liesed. 
890; Leggett v. 500 Cases of Toma- 
toes, 15 F. (2d) 270; The Santa Ana, 
154 Fed. 800, 84. CCA 312; Heye v. 
North German Lloyd, 33 Fed. 60 [aff 
36 Bed. 705, °2 LRA 287]. “The Gon- 
gress, 6 F. Cas. No. 3,099, 1 Biss. 42; 
U. S. v. Wilder, 28 F. Cas. No. 16,694, 
3 Sumn. 308. 


Ill.— Gillett v. Ellis, 11 111. 579. 


Me.—Thornton v. U. S. Insurance 
Co. 12, Mer 150; 


Mo.—Berry Coal, etc., Co... Chi- 
cago, etc., R. Co., 116-Mo. A. 214, 92 
Sw 714. 


Or.—Pettyjohn v. Oregon Coal, etc., 
Cos lssVOr NSO 2 AAT SP Vase 


Pa.—Broadnax v. Cheraw, etc., R. 
Cos lpParyDisty 25s 


_Eng.—Crooks v. Allan, 5 Q. B. D. 38; 
Simonds v. White, 2 B. & C. 805, 9 
ECL 348, 107 Reprint 582; Hallett v. 
Bousfield, 18 Ves. Jur. 187, 34 Reprint 
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[a] Where reasonable security is 
tendered, the shipowner cannot refuse 
to deliver goods to the cargo owner 
without a cash payment of the esti- 
mated amount of the general average 


due. Leggett v. 500 Cases of Toma- 
tOeST D> Eye (2d eens 
45. Berry Coal, ete., Co. v. Chicago, 


etc., R. Co:, 116 Mo. A. 214, 92 Sw 714. 


[a] Unreasonable clause of bill of 
lading.—(1) A bill of lading prow 
sion, in which the consignees agree 
to deposit with the shipowner the es- 
timated amount of the general aver- 


For later cases, developments and changes in the law see Annotations, same title and seetion nu 


mber, 
-, 


§§ 1093-1095] 


delivery,*® the latter being the more common prac- ° 


tice.*7 Parties who voluntarily avail themselves of 
such bonds to obtain possession are bound by the 
obligations so assumed;*% but the bond should not 
impose unreasonable terms or conditions which ex- 
elude the methods afforded by law for determining 
the existence and extent of liability,t® nor can un- 
reasonable conditions of a deposit be imposed.>° A 
party is not precluded by the execution of a gen- 
eral average bond from defending against any gen- 
eral average liability.®? 

[§ 1094] 9. Effect of Payment. Money. volun- 
tarily paid upon a claim for general average can- 
not be recovered back;°? but if money is paid under 
protest to the master in order to obtain possession 
of cargo held. upon an unfounded claim of general 
average, it may be recovered back.®? A general av- 
erage adjustment not being analogous to an account 
stated,°** the fact that a contribution in general 
average has been paid does not preclude the one 


age requested by the shipewner, pend- 
ing adjustment, is unreasonable, with- 
in the rule that an unreasonable pro- 
vision in the bill of lading is unen- 
forceable. Leggett v. 500 Cases of To- 
matoes, 15 F. (2d) 270. (2) General 
rule see supra § 513. 


46. The Beatrice, 36 F. (2d) 99; 
The Santa Ana, 154 Fed. 800, 84 CCA 
312; Wellman v. Morse, 76. Fed.- 573, 
22 CCA 318; Heye v. North German 
Lloyd, 33 Fed. 60; Cole v. Bartlett, 4 
La. 130; Berry Coal, etc., Co. v. Chi- 47 
eago, etc., R. Co., 116 Mo. A. 214, 92 Pi 


SW 714; Crooks v. Allan, 5 Q. B. D. 
38. 43. 


: Aare ; 

[a] Origin of requiring bond.— Aa Be 
“The custom of requiring such a bond, J ; 
developed from the fact that when a 49. 
rescued vessel arrives at destination, | 22 CCA 318; 
where the cargo ought to be delivered, 
the amount of contribution due from 
the different owners of the cargo can- 
not be ascertained at once, so that 
payment may be made before deliv- [a] 
ery. The amount due from each must 
be computed; and in order to retain 
to the shipowner the benefit of his 
lien pending the computation and to o 
allow the consignees to get their | 735. 
goods at once, an average bond is tak- 51. 
en from the consignees, by which they 
agree to pay their several portions of 


[ad] 


will be had. 


5 CCA -640; 
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reshipping, and the goods were dam- 
aged while in the possession of one of 
the connecting lines, making a gen- 52. 
eral average necessary, such connect- ¥ 
ing carrier can hold the goods until 
the average contribution 
(The Morning Mail, 17 Fed. 545) (3) 54. 
or paid (see supra note 43). 


After adjustment has been 
made, the master is not bound to ac- 55. 
cept an average bond. 
Witch’s Cargo, 29 Fed. 159. 


Berry Coal, ete., Co. v. Chicago, [a] 
CLC Ee Ory A LOMMIOn An 2 lA moon OIVy) fala. 


Morse v. Pomroy Coal Go., 75 
The John M. Chambers, 24 


Wellman v. Morse, 76 Fed. 573, 
Conrad v. De Montcourt, 
138 Mo. 311, 39 SW 805; 
EtC,; -CO™ Va CMICASO mete: ECO. 
Mo. A. 214, 92 SW 714; 
port, 16-Q)) B.D. ieb. 


Judicial review and correction 
Conrad v. De Montcourt, 
138 Mo. 311, 39 SW 805. 


50,, / Huth. vo Lamport,16) ©. B.D. 
Martin v. The Agathe, 71 Fed. 


528; Bowring v. Thebaud, 56 Fed. 520, 
The Nicanor, 40 Fed. 361 
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paying from recovering it when equitable considera- 
tions require the repayment.®® 

[§ 1095] 10. Action or Suit To Enforce—a. Rem- 
edy and Jurisdiction. Even though general av-. 
erage may not depend upon contract,®® yet from 
the relation of the parties to a common adyen- 
ture the law will imply a contract for the purpose 
of affording a remedy.®? Each owner of goods 
sacrificed may enforee his general average contribu- 
tion claim against the owners of the ship®® and ear- 
go°® by direct action at law, the common-law courts 
having jurisdiction to enforce the promise by the 
owner of goods which is implied upon their delivery 
to him.®® The shipowner may also maintain an 
action against the cargo for contribution®! or may 
set up his claim by way of counterclaim to a claim 
for damage to the cargo.°2 If the master fails to 
perform the duty®* of retaining the cargo until the 
amount payable by each contributor is paid or se- 
cured, an action to recover the amount of the aver- 


Phipps v. The Nicanor, 44 Fed. 504 


[aff 40 Fed. 361]. 


Martin v. The Agathe, 71 Fed. 
528; Chamberlain v. Reed, 13 Me. 
357, 29 AmD 506. 


Ralli v. Societa Anonima di 
Navigazione a Vapore G. L. Premuda, 
222 Fed. 994. 

Ralli v. Societa Anonima di 
Navigazione a Vapore G. L. Premuda, 
supra. 


is secured 


The Water 


Portion of damage  subse- 
quently recovered in a collision suit 
may be recovered by cargo owners 
contributing in general average to 
damage sustained by the ship through 
coliision. Ralli v. Societa Anonima di 
Navigazione a Vapore G. L. Premuda, 
222 Fed. 994. 
Berry Coal, 


116 56. See supra § 1079. 
Huth v. Lam- 57. See supra § 1079. 


58. The Emilia S. De Perez, 22 F. 
(2d) 585; Eckford v. Wood, 5 -Ala. 
136; Marwick v. Rogers, 163 Mass. 
50, 39 NE 780, 47 AmSR 4386; Strang 
v. Scott, 14 App. Cas. 601. 


59. Eckford v. Wood, 5 Ala. 136; 
Marwick v. Rogers, 163 Mass. 50, 39 
NE 780, 47 AmSR 4386; Strang v. 
Scott, 14 App. Cas. 601 [quot Dobson 
v. Wilson, 3 Campb. 480, 170 Reprint 


the expense when ascertained ac- 
cording to the rules gowerning gen- 
eral average.” Berry Coal, etc., Co. v. 
Chicago, etc., R. Co., 116 Mo. A. 214, 
226, 92 SW 714. 


[b] Charterer (1) settling claims 
of cargo owners, is not a volunteer as 
affecting his right to recover on a 
general average bond furnished by the 
owner (Compagnie Francaise de Nav- 
igation a Vapeur v. Bonnasse, 15 F 
(2a) 203), (2) and where he pays 
claims of cargo owners who had li- 
beled the vessel and for which he was 
secondarily liable, he is subrogated to 
the rights of cargo owners enforce- 
able against a general average bond 
given by the owner (Compagnie Fran- 
caise de Navigation a Vapeur, v. Bon- 
nasse, supra). 

[c] Where shipment over various 
lines (1) is not under a through bill 
of lading, and the different carriers do 
not constitute a connecting line by 
virtue of any traffic arrangement or 
association, the final carrier may de- 
mand of the consignee a general aver- 
age bond required by a previous car- 
rier without regard to the merits of 
the claim of such previous carrier. 
Berry Coal, etc., Co. v. Chicago, etc., 
R. Co., 116 Mo. A. 214,92 SW 714. (2) 
And where there was a privilege of 


[aff sub nom, Phipps v. The Nicanor, 
44 Fed. 504]; Conrad v. De Montcourt, 
138 Mo. 311, 39 SW 805; Berry Coal, 
ete, \Calivi, Chicazo,; ete,~ReiCo., 16 
Mo. A. 214, 92 SW 714; Broadnax vy. 
CGheraw, etc:, R. Co., 157 Pa. 140, 27 
A 412. 


[a] Rule applied.—(1) Loss from 
negligence may be shown. Martin vy. 
The Agathe, 71 Fed. 528; Phipps v. 
The Nicanor, 44 Fed. 504 [aff 40 Fed. 
361]; Conrad v. De Montcourt, 138 
Mo. 311, 39 SW 805; Berry Coal, etc., 
Go. v. Chicago, etc., R. Co., 116 Mo. 
A. 214, 92 SW 714. (2) Unseaworthi- 
ness. Bowring v. Thebaud, 56 Fed. 
520, 5 CCA 640; Broadnax v. Cheraw, 
éte., R.'Co., 157 Pa. 140, 207A. 412. 


52. Martin v. The Agathe, 71 Fed. 
528; Phipps v. The Nicanor, 44 Fed. 
504 [aff 40 Fed. 361]; Simonds vy. 
White, 2 B. & C. 805, 9 ECL 348, 107 
Reprint 582. 

[a] Voluntary payment.—Where a 
marine protest, showing that _ the 
stranding of a vessel was caused by 
negligence, was open to the inspection 
of underwriters, and there was no 
misrepresentation or concealment by 
the ship’s owners or agents, and pay- 
ment by the underwriters was held 
to be voluntary the text'rule applies. 


1453]. 


[a] Action against United States 
government will lie to recover its just 
proportion of a general average ad- 
justment. Brown’s Case, 15 Ct. Cl. 
392. 


{[b] Adjustment considered condi- 
tion precedent (1) to the maintenance 
of an action for a general average 
charge on a jettison. The Allianca, 
64 Fed. 871 [aff 79 Fed. 989, 25 CCA 
292]. (2) But where a counterclaim 
of general average is set up against 
a claim for damage to cargo, it is not 
necessary that there should have been 
an adjustment. The Oquendo, 3 As- 
pin. 558. (3) The court cannot order 
payment of funds in a receiver’s 
hands to general average adjusters 
prior to proof of all claims. Colton 
v. New York Mail SS. Co., 17 F. (2d) 
208. 

60. Backus v. Coyne, 35 Mich. 5 
[overr Rossiter v. Chester, 1 Dougl. 
(Mich.) 154]; Birkley v. Presgrave, 1 
East 220, 102 Reprint 86. 


61. Marwick v. Rogers, 163 Mass. 
50, 39 NE 780, 47 AmSR 436. 


62. The Oquendo, 3 Aspin. 558. 
68. See supra § 1093. 
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age lies in favor of those entitled to contribution 
against the master,** the ship,®®> or her owners.®® 
Equity also has jurisdiction to enforce a claim for 
contribution.®? In the United States,°* but not in 
England,*® the admiralty courts have jurisdiction of 
claims for contribution in general average. 


[§ 1096] b. Parties. In an action to compel con- 
tribution, an objection that there are other owners 
subject to the claim cannot avail unless the plea dis- 
closes the omitted parties.7° A time charterer who 
issued bills of lading has a right to recover general 
average." There may be an election as to the 
party to be sued.?? 

[§ 1097] ¢. Set-Off. Persons obligated to make a 
general average contribution to the shipowner may 
offset the amount of their claims for contribution 
against the shipowner.*? 

[§ 1098] d. Pleading. Allegations in the libel as 


to unseaworthiness and negligence may be disre- 
garded as surplusage.*+ In an action to recover gen- 
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[$§ 1095-1099 


eral average contribution, defendant should plead 
any matter which he relies upon to relieve him from 
liability.75 Where, in an action by cargo consignees 
on a bill of lading for failure to deliver part of the 
eargo,’® the shipowners in their answer offer to pay 
contribution in general average as to the cargo jet- 
tisoned and that sold, recovery may be had.‘ 


[§ 1099] e. Evidence. The libelant has the bur- 
den of proving his right to general average contri- 
bution’’ by a preponderance of credible evidence.’® 
Generally, the burden of proving the defense al- 
leged rests on defendant,®° but the burden may, 
by virtue of presumption, shift to plaintiff.8* In an 
action against a lighter for average contribution, it 
will be presumed that the vessel was in command of 
the bargee on board.8? Where, shortly after leay- 
ing port, the vessel, without encountering any stress 
of weather or unusual perils of the sea, becomes 
so disabled that it is obliged to put into a port of 
refuge, a presumption arises of unseaworthiness 
when she sailed;** but where the general average 


64 The Santa Ana, 154 Fed. 800, 
84 CCA 312; Heye v. North German 
Lloyd, 33 Fed. 60. 


65. Heye v. North German Lloyd, 
supra. 
66. Johnson v. Charles F. Garri- 


gues Co., 30 F. (2d) 251 [mod on 
other grounds 22 F. (2d) 454]; The 
Santa Ana, 154 Fed. 800, 84 CCA 312; 
Heye v. North German Lloyd, 33 Fed. 
60; Gillett v. Fllis, 11 Ill. 579; Crooks 
v. Allan, 5 Q. B. D. 38. 


[a] If master pays their part of 
contribution after he delivers the 
goods, an implied assumpsit by the 
owners to reimburse him is raised. 
Eckford .v. Wood, 5 Ala. 136. 


[b] Duty of charterer to proceed 
before separation of interests.— 
Where the charterer of a steamship 
under a time charter subchartered 
her, and upon her seizure as prize the 
charterer paid a draft drawn by the 
master, at the owner’s request, for 
the amount of the expense incurred in 
procuring the ship’s discharge, hav- 
ing neglected to have the expense ap- 
portioned between the ship, cargo, and 
freight until the contributing inter- 
ests had been separated, the charter- 
er could not recover the amount in 
a suit in personam against the owner. 
Woods v. Olsen, 99 Fed. 451, 39 CCA 
595. 


67. ‘Sturgis vs Cary,.23 EF. Cas. No. 
13,572, 2 -Curt. 59: .\See Backus v: 
Coyne, 35 Mich. 5 (where, on account 
of the number of parties interested, 
difficulties arise to a suit in a law 
court). P 


{a] Delay in making adjustment 
does not permit the objection that the 
owners prematurely sought aid of 
equity. Ferem v. Olson, 176 Cal. 652, 
169 P 386. 


68. See Admiralty § 79 notes 78— 
80. 


69. 
82. 

70. Hennen vy. Monro, 4 Mart. N. 
S. (la.) 449. 

Parties in admiralty see Admiralty 
§§ 145-153. 

Parties in equity see Equity § 253 
et seq. 


71. Compagnie Francaise de Nav- 
igation a Vapeur v. Bonnasse, 15 F. 
(2d) 203. 


See Admiralty § 79 notes 81, 


72. See case infra this note. 


{a] Thus average adjusters suing 
a consignee with knowledge of his 
agency for the seller elected to hold 
him liable for general average con- 
tribution from sound cargo delivered 
by him. Johnson v. Charles F. Garri- 
gues’ Con30) B. (2d)) 25) mod 22nih% 
(2d) 454]. 


73. Colton v. New York, etc., SS. 
Connelly Bd) 52.08% 


74. The Eugenia J. Diacakis, 22 F. 
(2d) 461. 

75. See case infra this note. 

[a] Rule applied.—Where unsea- 


worthiness is relied upon as a defense, 
the plea should allege that the loss 
was caused thereby. Schioss v. Heriot, 
14 C. B. N. S. 59, 108 ECL 59, 143 Re- 
print 366. 


76. See supra §§ 790-828. 


77. The Wiley Smith, 29 F. Cas. 
No. 17,657, 6 Ben. 195. 


78. The Moran No. 16, 40 BF. 
466 [rev 36 F. (2d) 76]. 


[a] Rule applied.—(1) In a libel 
against a lighter for contribution in 
general average for water damage, 
libelant must show that the fire de- 
partment causing the water damage 
was summoned in behalf of the light- 
er (The Moran No. 16, 40 F. (2d) 466 
[rev 36 F. (2d) 76]) (2) and that the 
department acted solely to save the 
ship property and not to prevent 
spread to other property (The Moran 
No. 16, supra). (8) If it appears that 
the disaster was occasioned by a tardy 
response of the crew in working the 
ship, and that they were probably de- 
layed by the fact that goods were 
stowed on the deck, the burden is on 
the master to show that the deck load 
was not the cause of disaster. The 
Governor Carey, 10 F. Cas. No. 5,645a, 
2 Hask. 487. (4) Owners of a vessel 
claiming a general average for 
salvage, paid as an incident to perils 
of the sea, have the burden to show 
that the peril occurred without fault 
of the master. Pettyjohn v. Oregon 
Coal, sete.) Con S8nOrgooo elspa oe. 
(5) Owners of a vessel retaining 
freight to secure the salvor’s claim 
had the burden to show a case of 
salvage: in which the owner of the 
vessel was entitled to hold the cargo 
for payment of its share. Pettyjohn 
v. Oregon Coal, ete., Co., supra. (6) 


(2a) 


For later cases, developments and changes in the law see Annotations, 


Where the shipowners sue the cargo 
owners for general average contribu- 
tion, they must prove that the ship 
was seaworthy at the commencement 
of the voyage (The Lewis H. Goward, 
34 F. (2d) 791; Nine Hundred and 
Seventy-Hight Barrels of Salt, 18 F. 
Cas. No. 10,272; 2 Biss. 3193" Lindsay 
v. Klein, [1911] A. C. 194), (7) or due 
care to make it seaworthy (The Lewis 
H. Goward, supra), (8) that the 
Harter Act protects them (The Lewis 
H. Goward, supra), (9) that the un- 
seaworthiness was not discoverable 
by due diligence (The Lewis H. Gow- 
ard, supra), (10) or that a bill of lad- 
ing exception as to seaworthiness 
permits recovery (The Lewis H. Gow- 
ard, supra). (11) And proof must 
be made that the loss was not caused 
by the negligence of libelant. Pitts- 
burg, ete., Coal Co. v. George Urban 
Milling Co., 239 Fed. 271, 152 CCA 259 
[rev 226 Fed. 332]. (12) The burden 
of proving a custom of trade of carry- 
ing deck cargo is upon the party al- 
leging it. Wood v. Phcenix Ins. Co., 
1 Fed. 235 [rev on other grounds 8 
Fed. 27, 14 Phila. (Pa.) 483]; Dodge 
v. Bartol, 5 Me. 286, 17 AmD 233. 


79. The Moran No. 16, 40 F. (2d) 
466 [rev 36 F. (2d) 76]; The Santa 
Anna Maria, 49 Fed. 878. 


80. See cases infra this note. 


[a] Rule applied.—(1) Defendant 
has the burden of proving unsea- 
worthiness (Broadnax v. Cheraw, etc., 
R. Co., 157 Pa. 140, 27 A 412; Lindsay 
v. Klein, [1911] A. C. 194) (2) or neg- 


eee (Gregory v. Orrall, 8 Fed. 
81. See case infra this note. 
[a] Seaworthiness.—(1) Where, 


shortly after the commencement of 
the voyage, the vessel, without en- 
countering any stress of weather or 
any unusual perils of the sea, became 
so leaky as to be obliged to put into a 
port of refuge for repairs, in view of 
the presumption (see supra note 81) 
(2) that she was unseaworthy when 
she sailed, the burden of proving the 
contrary is then on plaintiffs (Broad- 
nax v. Cheraw, etc., R. Co., 157 Pa. 
140, 27 A 412). 


82. The Moran No. 16, 40 F. (2d) 
466 [rev 86 F. (2d) 76]. 


83. Broadnax vy. Cheraw, ete., R. 
Co., 157 Pa. 140, 27 A 412; Lindsay v. 
Klein, [1911] A. C. 194 [rev [1910] S. 
C. 231]. But see Sherwood v. Rug- 


Same title and section number. 


a 
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bond contained a recital that the ship had “encoun- 
tered strong winds. and a heavy sea, which caused 
the vessel to labor severely,” libelant was entitled 
to a prima facie presumption that the ship was sea- 
worthy at the commencement ‘of the voyage.’+ 


Admissibility and sufficiency. In the notes below 
will be found decisions relating to the admissibili- 
ty,°° weight,*® and sufficiency’? of evidence in ac- 


tions of this character. 


XII. 


i 


[§ 1101] A, In General. Both 


States®* and in England,®® the right of the owner 
of a vessel to limit his liability, as limitation of lia- 
bility is here treated, is dependent on statute; and . 
while the United States statute, in a substantial re- 
spect, adopts or is based on the general maritime 


gles, 4 N. Y. Super. 55 (question of 
Seaworthiness held for the jury). 


84 Franklin Sugar Refining Co. v. 
Funch, 73 Fed. 844, 20 CCA 61. 


[a] Where there was no issue as 
to seaworthiness, on a question as to 
liability of cargo to contribute for 
damage to the ship caused by the 
breaking of her shaft, after repairs 
had once been made and towage de- 
clined, the crack in the shaft having 
appeared after encountering heavy 
-weather, seaworthiness at the com- 
mencement of the voyage should be 
assumed. Van den Toorn v. Leeming, 
aoe oe 251 [aff 79 Fed.,. 107, 24 CCA 
461]. 


85. See cases infra this note. 


{a] Want of consideration in ac- 
tion on bond.—In an action on a gen- 
eral average bond it may be shown 
that the vessel was unseaworthy un- 
der a plea of want of consideration. 
Cheraw, etc., R. Co. v. Broadnax, 109 
Pa. 432, 1A 228, 58 AmR 733. 


{[b] Certificate of classification 
showing that the vessel had been 
classed as A No. 1, when built, for a 
period of seven years, and that such 
period had not expired when the voy- 
age commenced, is admissible in evi- 
dence. Broadnax v. Cheraw, etc., R. 
Co.,/ 157 Pa. 140, 27 A 412. 


86. See case infra this note. 


[a] That certificate of bureau 
veritas had just expired was held, un- 
der all the circumstances, not conclu- 
sive as to the seaworthiness of the 


vessel. Grace v. The Mauna Loa, 76 
Fed. 829. 

87. See cases infra this note. 

{a] Evidence held sufficient: (1) 


To show seaworthiness. Sweeney v. 
Thompson, 39 Fed. 121. (2) To show 
damage to cargo from the general 
average act. The Eugenia J. Dia- 
cakis, 22 F. (2d) 461. (3) To support 
a finding that the stranding was due 
to negligent navigation. The Jason, 
178 Fed. 414, 101 CCA 628 [aff 162 
Fed. 56]. 


[b] Evidence held insufficient: (1) 
To show that stranding was due to 
negligent navigation. Pittsburg, etc., 
Coal Co. v. George Urban Milling Co., 
239 Fed. 271, 152 CCA 259 [rev 226 
Fed. 332]. (2) To show that the fire 
department gausing the damage was 
summoned in behalf of the cargo own- 
er. The Moran No. 16, 40 F. (2d) 466 
Freveio6 hs (2d) 1761) CG) To show 
fraud as to the average adjustment. 
The Santa Ana, 154 Fed. 800, 84 CCA 
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statement.?? 


[By Wiuuiam G. Bannon] 
in the United 


312. (4) To prove seaworthiness at 
the commencement of the voyage. 
Lindsay v. Klein, [1911] A. C. 194. 

SSu, Seewtrrial [88 Cye,l5l2i. 

89. See cases infra this note. 

[a] Seaworthiness is a question of 
fact. Sherwood v. Ruggles, 4 N. Y. 
Super. 55; Broadnax v. Cheraw, etc., 
Ra Co. 15tePaw1 40; 2% A 42. 

[b] Whether common interest re- 
mains in case of misfortune is a ques- 
tion of fact. Willcox v. Weil, 24 F. 
(2d) 587. 

90. The Ernestina, 
POT CCANST 2. 


91. The Ernestina, supra. 
92. The Ernestina, supra. 


93. Exoneration or exemption from 
liability to passenger or shipper: 
ee aa see supra §§ 602-736, 

981. 

Fire act see supra §§ 580-595. 
Harter act see supra §§ 541-579, pas- 
sim §§ 602-736. 


Limitation by contract of liability 
to shipper see passim supra §§ 602-— 
7929 


259 Fed. 772, 


’ 


968, 


94. The Scotland, 105 U.S. 24, 26 L. 
ed: 1001; The Titanic, 209 Fed. 501 
[questions to Sup. Ct. certified 209 
Fed. 513, 126 CCA 335 (certified ques- 
tions answered 233 U. S. 718, 34 SCt 
754, 58 L. ed. 1171)]. 


[a] In the absence of statute the 
owner’s liability is not limited to the 
value of the vessel and freight earned. 
Malpica v. McKown, 1 La. 248, 20 
AmD 279. 


95. The Scotland, 105 U. S. 24, 26 
L. ed. 1001. 


96. Hartford Accident, etc., Co. v. 
Southern Pac. Co., 273 U. S. 207, 47 
SCt 357, 71 L. ed. 612; The Scotland, 
105 U. S. 24, 26 L. ed. 1001. 


[a] For a discussion of the gen- 
eral maritime law and of the regula- 
tions of countries of continental Eu- 
rope as to limitation of liability see 
Piace v. Norwich, ete., Transp. Co., 
118 'U. S. 468, 6 SCt 1150, 30 L. ed. 
134; The Scotland, 105 U. S._24, 26 
L. ed. 1001; Norwich, etc. Transp. 
Co. v. Wright, 18 Wall. (U. S.) 104, 
Tw leeds son Ue. 1v. Elambure= 
Amerikanische Packetfahrt Actien 
Gesellschaft, 212 Fed. 40, 128 CCA 
496, LRA1917C 1108; The Mamie, 5 
Fed. 813 [aff 8 Fed. 367]; The Phebe, 
19 F. Cas. No. 11,064, 1 Ware 265; The 
Rebecca, 20 F. Cas. No. 11,619, 1 Ware 
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[$ 1100] f. Trial. The general rule that all ques- 
tions of fact are to be decided by the jury** applies 
in actions relating to general average contribution.®® 
A decree for general average contribution cannot 
be entered in favor of cargo owners not parties to 
the record,*® and the defect is not cured by the al- 
leged failure of the shipowner to obtain security from 
such cargo owners®! or to have a general average 


STATUTORY LIMITATION OF SHIPOWNER’S LIABILITY®? 


law,°® the statute,°7 and not the general maritime 
law,’® must be interpreted and administered in de- 
termining questions as to limitation of liability to 
the value of the vessel and freight. 
States, the statute, first enacted in 1851,°° and sub- 
sequently amended, provides that in certain stated 


In the United 


187. 


{b] The English maritime law dif- 
fers in some respects from the gen- 
eral maritime law. Hartford Acci- 
dent, etc., Co. v. Southern Pac. Co., 
res WE Se eG. Ct Sele Bi, Yul Ibu 


97. The Scotland, 105 U. S. 24, 26 
L. ed. 1001. 


98. The Scotland, supra. But see 
Churchill v. The British America, 5 
F. Cas. No. 2,715, 9 Ben. 516 (general 
maritime law given effect). 


995 VAct of Mari 3, 1851 19) UaiSs ist. 
at L. 635 c 43 §§ 3-5]. 


[a] Retroactive operation.—The 
statute did not have retroactive ef- 
fect. Kelley v. Kelso, 5 Oh. St, 198 
(so holding in a case where a part 
owner of a steamboat was sued to re- 
cover the balance of the price of coal 
which had been furnished to the boat 
without his knowledge or privity). 


[b] ‘The earliest American legis- 
lation (1) upon this subject is found 
in a statute of Massachusetts passed 
in 1818, and revised in 1836. This 
was taken substantially from the 
[English] statute of George II [7 
Geo. 2 ec 15]. It was followed by an 
act of the legislature of Maine in 
1831, copied from the statute of Mas- 
sachusetts.” The Main v. Williams, 
152° S. 122 1235" 14 SCt 486) 38) lr 
ed. 381. (2) ‘The statute of the 'Unit- 
ed States is in all respects, 
except in a single provision . . . 
almost a literal copy of our own [stat- 
ute of Massachusetts].’’ Walker vy. 
Boston Ins. Co., 14 Gray (Mass.) 288, 
298. 


1. See statutory provisions; 
cases infra this note. 


[a] Amendment of 1884.—(1) The 
act of June 26, 1884 [23 U. S. St. at 
Tis SipiCae 2s Sel UWS CAS tL tA 6 Sahoo 
amended the act of 1851 (Richardson 
Veuitanm One 222) iUissSs) Ose ce ns Clerc 
56 L. ed. 110; Great Lakes Towing 
Co. v. Mill Transp. Co., 155 Fed. 11, 83 
CCA 607, 22 LRANS 769 [certiorari 
den 207 U. S. 596, 28 SCt 262, 52 1. 
ed. 357]), (2) by specitically provid- 
ing for a limitation of the liability 
of part owners, and by including 
claims for debts and liabilities not 
theretofore included (see infra §§ 
1109, 1122). (3) Construction of acts 
together see infra § 1104. (4) Effect 
of act,of 1884 as to privity or knowl- 
edge see infra § 1138. 

[b] Amendment of 1886.—The act 


Of dune 19, UsSseoi245 Un Sst, ate las 
80 c 421 § 4; USCA tit 46 § 188] ex- 


and 
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circumstances the liability of the owner of a ves- 
sel shall in no case exceed the amount or value of 
the interest of such owner in such vessel, and her 
freight then pending.2 The act is a part of the 
maritime code or laws of the United States.* The 
English Merchant Shipping Act* and the Shipping 
Act of Canada>® contain provisions limiting the lia- 
bility of shipowners to an amount calculated at a 
specified number of pounds per ton of the vessel.® 


Existence of liability as condition precedent. The 
whole doctrine of limitations of liability presuppos- 
es that a liability exists which is to be limited; if 
no liability exists, there is nothing to limit.* 

[§ 1102] B. Validity, and Conflict with State or 
Municipal HEnactments, of Federal Statutes. That 
congress has power to grant the right of limitation 
of liabilitv provided for by the act of 1851 and sub- 
sequent statutes upon the subject is clearly estab- 
lished.8 The power exists under the constitutional 
power of congress to regulate commerce;® but it 
rests also upon the power derived from the admiralty 
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_ on the power to regulate commerce.* 


[§§ 1101--1103 


clause of the constitution,!® and not, therefore, alone 
This has been 
held to be true both as to the original act,’* as to 
the amendment of 1884,1* and as to the amendment 
of 1886, which extended the operation of the Lim- 
ited Liability Act to vessels used in inland naviga- 
GlOTiee 


Repugnancy between federal statutes and state 
constitutional or statutory provisions. In case of 
repugnancy between state constitutional or statu- 
tory provisions,!® or municipal ordinances,** and the 
federal statutes providing for limitation of liability, 
the federal statutes control. 


[§ 1103] C. Purpese of Statute. The purposes of 
the federal statute are to encourage shipbuilding**® 
and the employment of vessels in navigation, com- 
meree, and trade,'® and, in this connection, to induce 
the investment of funds!® by exempting the investor 
from loss in excess of the fund which he is willing 
to risk in the enterprise?® as represented, in general, 


tended the operation of the Limited 
Liability Act insofar as the type of 
vessel involved and the waters where 
such vessel is navigated are con- 
cerned. See infra §§ 1105, 1106. 


2. U.S. Rev. St. § 4283; USCA tit 
46 § 183. 


[a] Repeal.—(1) The amendment 
of 1884 did not, however, repeal any 
of the provisions of the act of 1851. 
Richardson v. Harmon, 222 U. S. 96, 
32 -SCt 27, 56 L. ed. 110. (2) The In- 
terstate Commerce Act as amended 
did not repeal provisions of the Lim- 
ited Liability Act. Alaskan SS. Co. v. 


Wi Ser 259 weed) +7134 [revia.on other, 
grounds 253 U. S. 113, 40 SCt 448, 64 
L. ed. 808]; The Hoffmans, 171 Fed. 
455. 


Cross references: 

Extent of liability in general see in- 
fra §§ 1115-1121. 

Liabilities subject to limitations see 
infra §§ 1122-1137. 

Persons entitled to claim limitation 
see infra §§ 1108-1112. 


Privity or knowledge of owner 
infra §§ 1138-1146. 


Vessels included see infra §§ 1105- 
1107. 


Sa ain srewGarnetvew 141320) San deed: 
SCt 840, 35 L. ed. 631: Butler v. Bos- 
ton; ete: SS..Co:., 130 U. S: 527;.9, SCt 
612, 32 L. ed. 1017; The Scotland, 105 
W. Sse247 26) Le ‘ed 1001;- Dhel irvine 
mE. Ross; 8 EY (2d) 313. 


4. The Merchant Shipping Act of 
1894; 57 & 58 Vict. c 60 § 503. 


[a] For the histery of the English 
legislation see The Main v. Williams, 
152 U. S. 122, 14 SCt 486, 38 L. ed. 
S8ice Worwich, etc), Transp.’ *Co, v2 
Wreht, is: Walt (CU. 1S.) 7104520" E: 
ed. 585; The Mamie, 5 Fed. 813 [aff 
8 Fed. 367]. 


Actual fault or privity see passim 
infra §§ 1138-1146. 

5. Shipping Act of 1906; 
Crees 821. 

6. Extent of liability in general see 
passim infra §§ 1113-1121. 


7 The 84-H, 296 Fed. 427 [cer- 
tiorari den sub nom. Randolph vy. Bou- 
ker Contr. Co., 264 U. S. 596, 44 Sct 
454, 68 L. ed. 867]. 


Determination of issues where ex- 


see 


Rev. St. 


istence of liability as well as right to 
limit involved see infra § 1174. 


8. See cases infra notes 9-14. 


9. Providence, etc., Steamship Co. 
Ve Ell Mife"Con- 109 UL Soa toh o ce ae 
SCt 379, 617, 27°. ed: 1038; Lord v. 
Goodall Steamship Co., 102 U. S. 541, 
26 L. ed. 224; Patton-Tully Transp. 
Co. v. Turner, 269 Fed. 334; U.S. v. 
Hamburg-Amerikanische Packetfahrt 
Actien Gesellschaft, 212 Fed. 40, 128 
CCA 496, LRA1917C 1103. 


Power of congress to regulate com- 
merce in general see Commerce §§ 


10. Hartford Accident, etc., Co. v. 
Southern Pac. Co., 273 U. S. 207, 47 
SCt 357, 71 L. ed. 612; In re Garnett, 
141 U. S.-1, 11 SCt 840, 35 L. ed. 631 
{den writ of prohibition sub nom. 
The Katie, 40 Fed. 480, 7 LRA 55]; 
Providence, ete., Steamship Coy v. 
FEN WES: MCoy 109 U.S. 51S. So res 
SCt 379, 617, 27 L. ed. 1038; The No. 
6, 241 Fed. 69, 154 CCA 69; U.S. v. 
Hamburg-Amerikanische Packetfahrt 
Actien Gesellschaft, 212 Fed. 40, 128 
CCA 496, LRA1917C 1103; In re Long 
Island North Shore  Pass.,  ete., 
Transp. Co., 5 Fed. 599; Rounds v: 
Providence, ete., Steamship Co., 14 
R. I. 344, 


Admiralty and maritime jurisdic- 
tion under constitution in general see 
Admiralty § 5. 


Ll gine rer Garnett pls 1S Oi scecle gata 
SCt 840, 35 L. ed. 631. And see cases 
supra note 10. But see In re Vessel 
Owners’ Towing Co., 26 Fed. 169 
(where, however, the vessel in ques- 
tion was employed in interstate com- 
merce). 


12. The Garden City, 26 Fed. 766. 


pital The No. 6, 241 Fed. 69, 154 CCA 


Applicability of amendment to non- 
maritime torts see infra § 1125. 


14. See infra § 1106. 


15. Paladini v. Flink, 26 F. (2d) 21 
[certiorari granted 278 U. S. 589, 49 
SCt 24, 73 L. ed..523]; In re High- 
land Nav. Corp., 24 F. (2d) 582 [aft 
29 F. (2d) 37]; Loughlin v. McCaul- 
ley, 186 Pa. 517, 40 A 1020, 65 AmSR 
872, 48 LRA 33; Hagan v. Richmond, 
104 Va. 723, 52 SH 385, 3 LRANS 1120. 


[a] Illiustration.—State constitu- 


tional provision relating to liability 
of stockholders. Paladini v. Flink, 26 
F. (2d) 21 [certiorari granted 278 VU. 
S. 589, 49 SCt 24, 73 L..ed. 523]. 


16.. In re Highland Nav. Corp., 24 
F. (2d) 582 Faff' 29 Fo €2d)) 3773 Ha- 
gan v. Richmond, 104 Va. 723, 52 SH 
385, 3 LRANS 1120. 


17. Hartford Accident, etc., Co. v. 
Southern Pae. Co., 275 U. S. 207, 47 
SCt 357, 71 L. ed. 612; Evansville, 
etc., Packet Co. v. Chero Cola Bottling 
€o., 201 7U. Sx 19) 46S Ct 73:79). 10 ee 
ed. 805; The 84—H, 296 Fed. 427 [cer- 
tiorari den sub nom. Randolph v. Bou- 
ker Contracting Co., 264 U. S. 596, 44 
SCt 454, 68 L. ed. 867]; Norwich, ete., 
Transp. Co. v. Wright, 13 Wall. (U. S.) 
104, 20 L. ed. 585; In re Eastern 
Transp. Co., 37 F. (2d) 355; Paladini 
v. Flink, 26 F: (2d) 21 [aff 279 U.S: 
59,49 .S€t, 256, 73 Lived. 713ic¢ebhe 
Llewellyn J. Morse, 25 F. (2d) 973; 
The Omar D. Conger, i F. (2d) 732; 
People’s Nav. Co. v. Toxey, 269 Fed. 


793; The Santa Rosa, 249 Fed. 160; 
U. SS. v. Hamburg-Amerikanische 
Packetfahrt Actien Gesellschaft, 212 


Fed. 40, 128 CCA 496, LRA1917C 1103. 


18. Evansville, ete., Paeket Co. v. 
Chero Cola Bottling Co., 271 U.. S. 
19, 46 SCt°379, 70 Ee ed: 805s) ‘Tn re 
Eastern Transp. Co., 37 F. (2d) 355; 
Paladini v. Flink, 26 F. (2d) 21 [aff 
249 UW teS Donte Oba ch D a cout eee 
713]; ~The Llewellyn J. Morse, 25 
F. (2d) 973; The Omar D. Conger, 1 F. 
(2d) 732; The 84-H, 296 Fed. 427 
[certiorari den sub nom. Randolph vy. 
Bouker Contracting €o., 264 U. S. 
596, 44 SCt 454, 68 L. ed. 867]; Peo- 
ple’s Nav. Co. v. Toxey, 269 Fed. 793; 
The Santa Rosa, 249 Fed. 160. , 


19. Hartford Accident, ete., Co. v. 
Southern’ Pac) Co. 275 UIs, 20747, 
SCt 357, 71 L. ed. 612; Norwich, etc., 
Transp. Co. v. Wright, 13 Wall. (U. S.) 
104, 20 L. ed. 585; The Llewellyn J. 
Morse, 25 F. (2d) 973; The Ethelstan, 
246 Fed, 187; U. S. v. Hamburg-Amer- 
ikanische Packetfahrt Actien Gesell- 
schaft, 212 Fed. 40, 128 CCA 496, LRA 
1917C 1103; Boston Mar. Ins. Co. v. 
Metropolitan Redwood Lumber Co. 
197 Fed. 703,117 CCA 97; Imre Nor. 
wich, etc., Transp. Co., 18 F. Cas, No. 
10,362, 17 Blatchf. 221 [aff sub nom. 
The City of Norwich, 118 U. S. 486. 6 
SCt/ 1150980) D.hedy a4 ij0 Anduses 
cases infra notes 20-22. 


20. Klink y. Paladini, 279 U. S. 59, 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 1103-1105] 


by the vessel concerned,*+ and thus to place the 
United States on a like footing with other countries 
in respeet of the merchant marine.?? 


[§ 1104]. D. Construction and Effect of Statute in 
General. The statute should be so construed, and 
applied, if possible, as to give effect to its purpose,?? 
heretofore set forth,?* and in this connection should, 
in general, be fairly and liberally construed and ap- 
plied in favor of the vessel owner.25 This rule of 
liberal construction and application is, however, sub- 
ject to certain limitations in respect of the extent 
of the owner’s liability under the act,?2° and, accord- 
ing to one view, only requires that the limitation shall 
not be denied upon purely technical or for insuffi- 
cient reasons ;°" and liberality of enforcement should 
not be carried to an extent that will deprive cargo 
owners and passengers of that degree of care on the 
part of those owning and operating vessels which 
their safety demands and to which they are enti- 
tled.25 The statutes must be given a sensible con- 
struction,?® and a literal application, which would 
lead to an absurd consequence, should be avoided 
whenever a reasonable application can be given, con- 
sistent with the legislative purpose.*® The act does 
not impose lability, but merely. limits a liability as- 
sumed already to exist on other grounds.*+ 


Construing statutes together. The original federal 
statute and the amendment of 1884°? are in pari 


49 SCt 255, 73 L. ed. 613; In re Nor- 
wich, etc., Transp. Co., 18 F. Cas. No. 
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Rosa, 249 Fed. 160. 
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materia,** and must be construed together.?4 


English statute. Limitation of liability is a stat- 
utory provision in favor of the shipowner,** and op- 
erates to restrict the rights of those to whom he is 
liable ;** and a striet construction against the ship- 
owner is not required.37 


[§ 1105] E. Vessels Included; Place of Naviga- 
tion—1l. Types of Vessel Included. The act in its 
original form by express provision did not apply to 
any canal boat, barge, or lighter,?® or to any vessel 
of any description whatsoever used in rivers or in- 
land navigation.*® The operation of the act was 
greatly, extended, however, by the amendment of 
1886 to include all seagoing vessels and also all ves- 
sels used on lakes or rivers or in inland naviga- 
tion,*® including canal boats, barges, and lighters ;44 
and the validity of such amendment has been up- 
held.4?, Even prior to the amendment of 1886, among 
other water craft, in respect of which the Limited Li- 
ability Act was applied, were a vessel in a wrecked 
condition, even though she was ineapable of self-pro- 
pulsion or of carrying a ecargo,** and a tugboat tow- 
ing a vessel engaged in interstate commerce.** The 
broad view has been expressed that by the amend- 
ment of 1886 congress intended to grant the privi- 
lege of limiting liability, in respect of all water 
eraft.4° The applicability of the statute to certain 
water craft or structures has been denied, however, 


37. The Warkworth, 9 P. D. 20; 
The Fanny, 28st lank 2i0.7 


26. See infra §§ 1116, 1120. 
105362, 17 Blatchf. 221 [aff sub nom. , 38. U. SR St 1878) § 4289: 
The City of Norwich, 118 U. S. 468, 27. Phillips v. Clyde SS. Co., 17 My IO Sb SRN pied’ ys R 
@ SCt 1150, 30 Ly ed. 134). F. (2a) 250. Aet of War's, W851 [9 US Stratis 


636 c 43 § 7]. 


21. Hartford Accident, etc., Co. v. 
Southern Pac. Co., 273 U. S. 207, 47 
S@t 357, 71. ed“ 612; Richardson 
Vanaarmon, 222.00, S. 96, 32) SCt, 27, 
56 L. ed. 110. 


Extent of liability in general see 
infra §§ 1113-1121. 


22. Evansville, etc., Packet Co. v. 
Chero Cola Bottling Co., 271 U. S. 19, 
46 SCt 379, 70 L. ed. 805; Paladini v. 
link, 26. H. (2d), 21. Laff 279 U. S. 
59, 49 SCt 255, 73 Li. ed. 713]; U.S. 
vy. Hamburg-Amerikanische Packet- 
fahrt Actien Gesellschaft, 212 Fed. 
40) 128 CCA 496, LRAI1917C 1103. 


23. Evansville, ete., Packet Co. v. 
Chero Cola Bottling Co., 271 U. S. 
19, 46 SCt 379, 70 L. ed. 805; Pala- 
dini v. Flink, 26 F. (2d) 21 [aff 279 
Wess 5949) SCE+255,. 13) 1.2 ed. 71315 
The Omar D. Conger, 1 F. (2d) 732; 
The 84-H, 296 Fed. 427 [certiorari 
den sub nom. Randolph v. Bouker 
Contracting Co., 264 U. S. 596, 44 SCt 
454, 68 L. ed. 867]; Canadian Pac. R. 
Co.’s Pet., 278 Fed. 180; The Santa 
Rosa, 249 Fed. 160; U. S. v. Hamburg- 
Amerikanische Packetfahrt Actien 
Gesellschaft, 212 Fed. 40, 128 CCA 
496, LRA1917C 1103; People’s Nav. 
Co. v. Toxey, 269 Fed. 793. 


24. See supra § 1103. 


25. Providence, etc., SS. Co. v. Hill 
Mfg. Co., 109 U. S. 578, 3 SCt 379, 617, 
297 L. ed. 1038; American-Hawaiian 
SS) Go. v. Pacific SS. Co., 41°F. (2d) 
718 [certiorari den 282 U. S. 874 mem, 
51 SCt 79 mem, 75 L. ed. 772, mem]; 
Kitsap County Transp. Co. vy. Harvey, 
ih eee (ed). 166,. 48 AUR P4205) The 
Omar D. Conger, 1 F. (2d) 732; The 
84-H, 296 Fed. 427 [certiorari den 
sub nom. Randolph v. Bouker Con- 
tracting Co., 264 'U. S. 596, 44 SCt 
454, 68 L. ed. 867]; Canadian Pac. R. 
Co.’s Pet., 278 Fed. 180; People’s Nav. 
Co. v. Toxey, 269 Fed. 793; The Santa 


28. The Santa Rosa, 249 Fed. 160. 


29. Paladini v. Flink, 26 F. (2d) 21 
feat 279 U. S. 59, 49 SCt 255, 73 L. ed. 


30. Paladini v. Flink, supra. 


31. Oceanic Steam Nav. Co. v. Mel- 
lor, 233° US. 118 e384 SCt 1545.58 “us 
ed. 1171, LRA1916B 687. 


[a] Owner of freight.—The act of 
1851, limiting the liability of vessel 
owners to the value of their interest 
in the vessel and her freight then 
pending, did not create any liability 
on the owner of the freight, as such, 
who does not man, victual, and nay- 
igate the ship. Walker v. Boston Ins, 
Co., 14 Gray (Mass.) 288. 


32. See supra § 1101. 


33. Richardson v. Harmon, 222 U. 
S. 96, 32 SCt 27, 56 L. ed. 110; Amer- 
ican Warehouse, etc., Co. v. Davison 
Lumber Co., 240 Fed. 126, 153 CCA 
162; Great Lakes-Towing Co. v. Mill 
Transp. Co: 55) Hed.vilis 383 iCCA 60% 
22 LRANS 769 [certiorari den 207 U. 
S596, 28°SCt 262,°52 li. ed. 357]. 


34. Richardson v. Harmon, 222 U. 
S. 96, 32 SCt 27, 56 L. ed. 110; Amer- 
ican Warehouse, ete., Co. v. Davison 
Lumber Co., 240 Fed. 126, 153 CCA 
162; Great Lakes Towing Co. v. Mill 
Transp. Co., 155 Fed. 11, 88 CCA 607, 
292 LRANS 769 [certiorari den 207 
U. 8.1596, 28 SCt 262, 52 L. ed. 357]. 
But see Warner v. Boyer, 74 Fed. 873 
(where the court said that the state 
of facts to which thev [statutes] ap- 
ply are different, and each must be 
construed according to its terms). 


Liabilities included see infra §8$§ 
1122-1137. 
25. Canadian Pac) R. .Co:*v. “The 


Storstad, [1920] A. C. 397. 


36. Canadian Pac. R. Co. v. The 
Storstad, supra. 


_[a] Repeal.—Above statutory pro- 

vision was not repealed by the 
amendment of 1884. Chappell v. 
Bradshaw, 35 Fed. 923. 


39. See infra § 1106. 
40. See infra § 1106. 
41. Act of June 19, 1886 [24 U. S. 


nay at L. 80 c 421 § 4]; USCA tit 46 § 


[a] Retroactive operation of 
amendment.—(1) The amendment 
nad no retroactive operation. Chap- 
pell v. Bradshaw, 35 Fed. 923. (2) 
Therefore, since the act of 1851 ex- 
cepted lighters from its operation, the 
owner of a lighter causing damage by 
collision prior to the passage of the 
amendment of 1886 was not protected 
by that amendment. Chappell v. 
Bradshaw, supra. 


42. In re Garnett, 141:U. S. 1, 11 
SCt 840, 35 L. ed. 681 [den writ of 
prohibition sub nom. The Katie, 40 
Fed. 480, 7 LRA 55]. 


43. Craig v. Continental Ins. Co., 
LAT SUS see, hae Cl im cola meds 
886 [aff 26 Fed. 798]. 


{a] Illustration.—Where a steam 
propeller was wrecked and abandon- 
ed to the underwriter as a total loss, 
and the propeller was subsequently 
taken in tow by a wrecking master, 
together with her cargo and crew, but 
sank in about twenty-two hours, and 
one of the crew was drowned, the 
propeller was still a “vessel” at the 
time of sinking, within the meaning 
of the statute. Craig v. Continental 
EnseeCos 415 U.S: 6388a LZ. SCte one so 
L. ed. 886 [aff 26 Fed. 798]. 


44. In re Vessel Owners’ Towing 
Coy, 26° Fed 169. 


45. The Muriel, 25 F. (2d) 505. 
[a] Tllustrations.—(1) Barge with- 


6386 [58 C.J.] 


even since the amendment.*® 


Pleasure craft. While, prior to the amendment of 
1886, the Limited Liability Act did not permit lmi- 
tation of liability in respect of pleasure eraft,*7 
as amended, the act includes pleasure craft.*® 


Canadian statute permitting the owner of “any 
ship” to limit liability wnder certain circumstances 


includes a motor boat.*® 


The English Merchant Shipping Act of 1894, as 
amended, permitting limitation of liability in re- 
spect of a “ship, British or foreign,”°®° has been giv- 


en judicial construction.°*? 


[§ 1106] 2. Place of Navigation and Use of Ves- 
The United States act 


sel When Liability Arose.°” 


out motive power used for transport- 
ing excursion parties on New York 
harbor and adjacent waters. In re 
Myers Excursion, etec., Co., 57 Fed. 240 
{aff 61 Fed. 109, 9 CCA 386]. (2) 


Barge with a pile driver mounted 
thereon. In re P. Sanford Ross, Inc., 
196 Fed. 921 [rev on other grounds 


204 Fed. 248, 122 CCA 516]. (3) Fact 
that barge was grounded did not pre- 
vent the operation of the Limited Li- 
ability Act. In re P. Sanford Ross, 
supra. (4) Gasoline launch. The 
Linseed King, 24 F. (2d) 967; Warn- 
ken v. Moody, 22 F. (2d) 960; The 
Oneida, 282 Fed. 238; The Alola, 228 
Fed. 1006. (5) Scow built for the 
carrying of stone, althoug’h she was 
at the time being used as a derrick 
boat in unloading other vessels. The 
Sunbeam, 195 Fed. 468, 115 CCA 370. 
(6) Scow one hundred and ten feet 
long, employed in carrying mud, In 
re Hastern Dredging Co., 138 Fed. 942. 
(7) Fishing vessel. Whitcomb  v. 
Emerson, 50 Fed. 128. (8): Derrick 
boat. ebatton-Tully Transp. Co: v- 
Turner, 269 Fed. 334. Compare The 
Teddy, 226 Fed. 498 (where the court 
questions whether a steam derrick 
used in a canal was a vessel or water 
eraft within the Limited Liability 
Act). (9) Dredge. The Steam 
Dredge No. 6, 222 Fed. 576 [aff 241 
Fed. 69, 154 CCA 69 (certiorari den 
sub nom. Standard Gas Light Co. v. 
Packard Co., 244 U. S. 659 Imem, 37 
SCt 745 mem, 61 L. ed. 1375 mem)]. 
(10) Temporarily sunken drill boat, 
used for removing ledges. Eastern 
SS. Corp. v. Great Lakes Dredge, etc., 
Co., 256 Fed. 497, 168 CCA 3 [certio- 
rari dism 250 U. S. 676, 40 SCt. 8, 63 
L. ed. 1202]. (11) A steamer, which 
had been taken on Shore by her own- 
ers for the purpose of being disman- 
tled, and from which the masts and 
engines ‘had been removed, so long 
as the dismantling process had not 
proceeded so far as to render her 
wholly incapable of being navigated 
as a tow or otherwise. The C. H. 
Northam, 181 Fed. 983. 


{b] The word “lighter” as used in 
the amendment of 1886 ‘has been con- 
strued to include a derrick boat car- 
rying a derrick used for loading logs 
on barges. Patton-Tully Transp. 
Co. v. Turner, 269 Fed. 334. 


46. See cases infra this note. 


fa] Illustrations.—(1) Wharf boat, 
attached to shore by cables and used 
for office, warehouse, and wharf. 
Evansville, etc., Packet Co. v. Chero 
Cola Bottling Co., 271 U. S. 19, 46 SCt 
379, 70 Li ed. 805. (2) Floating dry 
dock. Berton vy. Tietjen, etc, Dry 
Dock Co., 219 Fed. 763. (3) Sunken 
barges which had not been used for 
some time and which would not be 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SHIPPING 


[§§ 1105-1106 


in its original form, by express provision, excluded 


from its application any vessel used in rivers or in- 
land navigation.°®* } 
ever, the view was taken that the operative effect 
of the act extended to all waters within the juris- 
diction of the United States admiralty courts, unless 
the same were particularly excepted by the terms of 
the act itself or by the limits of the power of con- 


Even in its original form, how- 


gress under the constitution,®* and under it the 


right to claim limitation was recognized in respect 
of vessels which were operated as part of a land and 
water route,®® and of vessels running upon the ocean 
between ports of the same state, which carried mer- 


chandise or passengers on through bills of lading or 


fit for use without extensive repairs. 
Diamond Coal, etec., Co.’s Pet., 297 Fed. 
238 [aff 297 Fed. 246 (certiorari den 


265 Un S.-5953 844 (SCt 6385168 Taved: 
PLOT) ye 

47. The Mamie, 5 Fed. 813 [aff 8 
Fed. 367]. 


[a] Illustration.—The owners of a 
pleasure yacht were not entitled to 
the benefits of the original act, al- 
though at the time of the loss out 
of’ which the cause of action arose 
she was chartered to a third person 
for hire, as it was only vessels en- 
gaged in what is ordinarily known as 
maritime commerce which were sub- 
ject to the act as originally passed, 
and the facts that they were duly en- 
rolled, licensed, and inspected, and 
otherwise subject to the navigation 
laws of the United States were imma- 
terial. The Mamie, 5 Fed. 813 [aff 8 
Fed. 367]. See Cuddy v. Horn, 46 
Mich. 596, 10 NW 32, 41 AmR 178. 


[b] The term “barge,” as used in 
Rev. St. § 4289, which, prior to the 
amendment of 1886, excluded a barge 
from the operation of the Limited Li- 
ability Act, was held to include a 
pleasure yacht. The Mamie, 8 Fed. 
367 [Laff 5 Fed. 813]. 


48. The Muriel, 25 F. (2d) 505; 
Warnken v. Moody, 22 F. (2d) 960. 


Be Croswell v. Daball, 47 Ont. L. 
354. 


50. St. 57 & 58 Vict. c 60 § 503, as 
amended by Merchant Shipping Acts 
of 1898 and 1906. 


51. See Couper v. Mackenzie, 8 F. 
ee Sess.) 1202; and case infra this 
note. 


{a] Unregistered barge.—The act 
was applied to an unregistered Brit- 
ish barge, not propelled by oars, in re- 
spect of liabilities arising prior to 
the Merchant Shipping Act of 1921. 
The Harlow, [1922] P. 175. 


_ 52. Foreign vessel’s liability aris- 
ing on high seas see infra § 1107. 


53. U.S: Rev.) Stas 4289" Act of 
Mar. 3, 1851 [9 U. S. St. at l.636 ¢ 43 
§ 7]. See Cuddy v. Horn, 46 Mich. 
596, 10 NW 32, 41 AmR 178. 


fa] “Inland navigation” as used in 
the exclusion statute (1) referred to 
navigation within the body of the 
country, as distinguished from navi- 
gation in the coast waters or in the 
open ocean. The Garden City, 26 Fed. 
766. (2) The statute applied to navi- 
gation in the rivers, canals, minor 
lakes, and streams not lying upon the 
border of the country. The Garden 
City, (supra. » 


[b] Vessels and waters excluded 


tickets destined to points in other states.°® 
amendment of 1886 extended the scope of the act 


The 


from operation of limitation statute. 
—(1) Steamer used in the upper Mis- 
sissippi river. The War Eagle, 29 F. 
Cas. No. 17,178, 6 Biss. 364. (2) Ves- 
sel employed in navigation upon the 
Hudson river, and not elsewhere. The 
Sears, 8 Fed. 365. 


[c] Vessels and waters not ex- 
cluded from operation of limitation 


‘statute.—(1) The statutory restric- 


tion limiting the liability to vessels 
not used in rivers or inland naviga- 
tion was held not to apply to a vessel 
used on the Great Lakes. Craig v. 
Continental Ins. Co., 141 U. S. 638, 12 
SCt 97, 35 L. ed. 886; Moore v. Ameri- 
can Transp. Co., 24 How. (U. S.) 1, 16 
L. ed. 674. See Chisholm v. Northern 
Transp. Co., 61 Barb. (N. Y.) 363 (ap- 
parently recognizing rule). (2) Nav- 
igation .on Long Island sound was 
held not to be inland navigation with- 
in the meaning of section 7 of the 
act of 1851. Wallace vy. Providence, 
etc, Steamship .Co:, 14> Medw ss G3) 
The East river, so called in New 
York, is not a “river” but a mere gut 
or strait, and belongs to the ‘coast 
waters” of the country, as distin- 
guished from “inland navigation,” 
and navigation on the East’river was 
therefore not included in the excep- 
tion as to inland navigation in the 
original act. The Garden City, 26 
Fed. 766. (4) The owner of a tug- 
boat engaged in towing vessels into 
and out of Chicago harbor, and some- 
times going into the waters and ports 
of other states, was entitled to the 
limited liability provided by U. S. 
Rev. St. (1878) § 4283 [U. S. Comp. 
St. (1901) p 2943]. In re Vessel 
Owners’ Towing Co., 26 Fed. 169. (5) 
The original act applied to vessels 
navigating the waters of the East 
river and Long Island sound between 
ports of the state of New York, and 
not engaged in foreign or interstate 
commerce. In re Long Island North 
Seore Pass., etc., Transp. Co., 5 Fed. 


54 In re Long Island North Shore 
Pass., ete.,. Transp:,-Co., 5 Fed. 599: 


55. Wallace vy. Providence, 
Steamship Co., 14 Fed. 56. 


56. Lord v. Goodall, ete., SS. Co., 
15 FB. Cas. No. 8,506, 4 Sawy. 292 [aff 
102 U. S. 541, 26 L. ed. 224]. ’ 


[a]  Intra-state merchandise.—The 
provisions of the statute apply to 
such a vessel, in respect of merchan- 
dise which is carried from one port 
to another in the same state, as well 
as to merchandise destined to other 
states or foreign countries. Lord v. 
Goodall, etc., Steamship Co., 15 F. 
Cas. No. 8,506, 4 Saw. 292 [aff 102 
Un Sa OAS 216i: ced 22451)5 


Cte 


oe 
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§§ 1106-1107] 


by providing that it shall apply to all seagoing ves- 
sels, and also to all vessels used on lakes or rivers 
or in inland navigation, including canal boats, barg- 
es, ead lighters.°’ The waters referred to in such 
amendment comprise all the waters to which the ad- 
miralty jurisdiction extends.*’ The validity of such 
amendment has been upheld,®® and even though the 
subjects of the extended limitation or the territory 
in which it is effective are partially within the region 
of state control, yet, where the subjects are separa- 
ble, and are partly under the national control, the 
act will be sustained by the courts wherever the 
power of congress extends, and as to all those objects 
to which it attaches.®° 


Voyage. The fact that the vessel was not actu- 
ally engaged in a voyage at the time the liability 
was incurred does not prevent the application of the 
statute,®’ and the statute applies to a vessel at a 
dock in her home port.°? 


_[§ 1107] 3. Foreign Vessels.°* The United States 
Limited Liability Act applies to foreign vessels,** 


in favor of foreign owners,*> where the enforce- 


57. Act of June 19, 1886 [24 U. S. 


St. at L. 80 c 42 § 4]; USCA tit 46 65 
§ 188. ; ‘ 


L. ed. 1001; 
[a] Illustration.—Vessel used on] Pet., 278 Fed. 

Mississippi river. Monongahela Riv-| Fed. 867. 

er Cons. Coal, etc., Co. v. Hurst, 200 | 64. 

Hed. 711, 119 CCA 127. 
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F. Cas. No. 7,334, 10 Ben. 495. 


The Scotland, 105 U. S. 24, 26 
Canadian Pac. 
180; 
And see cases supra note 


[58 C.J.] 637 
ment, and limitation, of liability, is sought in the 
courts of this country, even where the liability or 
claims arise from a collision oceurring on the high 
seas,°® or in the territorial waters of a country to 
which neither of the colliding vessels belongs,®* or 
where only one vessel is involved in a disaster on the 
high seas.** In such ease the statutes of the United 
States, and not the law of the country of the vessel, 
in respect of which lability is sought, is applied,*®® 
even though there is no showing as to what, if any, 
is the law of such country,’°® and even though it ap- 
pears that the law of such country provides for limi- 
tation on terms and conditions different from those 
prescribed by the laws of the United States.71 It 
has been held or recognized that the rule permitting 
the appleation of the laws of the United States 
applies as well when it operates in favor of, as when 
it operates against, the foreign vessel or its own- 
er. 2 

English and Canadian statutes. While it seems 
that certain early English statutes did not apply to 
foreign ships,‘® at least where the liability of such 


Great Britain. 
60 Fed. 1018. 


_ Statute rather than general mari- 
time law controls see supra § 1101. 


What law governs in determining 
liability see infra § 1174. 


The State of Virginia, 


Re Cons 
The Bristol, 29 


66. Deslions vy. La Compagnie Gen- 70 ; 
Types of vessel included see supra|erale Transatlantique, 210 U. S. 95, » oceanic Steam Nav. Co, v. Mel- 
§ 1105. 28 SCt 664, 52 L. ed. 973; The Scot- | 10T, 283 U. S. 718, 34 SCt 754, 58 L. ed. 
58. In re Garnett, 141 U. S. 1, 11 land, 105 U. S, 24, 26 L. ed. 1001. But eg SEER 28 i 
SCt 840, 35 L. ed. 631 (apparently see Churchill v. The British Ameri- [a] Foreign vessels of different 
recognizing rule); In re Eastern ean.) > BFa)Cas. Nov 2/0L5, 9) Bens dil6 countries.—(1) Where a collision at 


Dredging Co., 138 Fed. 942. 


59. In re. Garnett, 141 U: S. 1,) 12 
Sct 840, 35 L. ed. 631 [den writ of 
prohibition sub nom. The Katie, 40 
Fed. 480, 7 LRA 55]. 


60. The Katie, 40 Fed. 480, 7 LRA 
55 [writ of prohibition den sub nom. 
Ex -p. Garnett, 141 U. S. 1, 11 SCt 840, 
35 L. ed. 631]. 


61. The Muriel, 25 F. (2d) 505; 
In re Michigan Steamship Co., 133 
Fed..577 [rev on other grounds 144 
Fed. 788, 75 CCA 518]. 


fa] Rule applied where liability 
arose after vessel had returned from 
a voyage and had not yét been unload- 
ed. The Muriel, 25 F. (2d) 505. 


62. In re Michigan SS. Co., 133 
Fed. 577 [rev on other grounds 144 
Wed. 788, 75 CCA 518]. 


63. Jurisdiction see infra § 1158. 


64. Oceanic Steam Nay. Co. vy. Mel- 
lors 233) Ue s. ls, 84 SCt. 154,58) Ee 
ed. 1171, LRA1916B 637 [answering 
cert. questions sub nom. The Titanic, 
209 Fed. 513, 126 CCA 235]; La Bour- 
gogne, 210 U. S. 95, 28 SCt 664, 52 L. 
ed. 973; The Scotland, 105 U. S. 24, 
26 L. ed. 1001; Canadian Pac. R. Co.’s 
Pet., 278 Fed. 180; Brougham vv. 
Oceanic Steam Nav. Co., 205 Fed. 857, 
126 CCA 321; The State of Virginia, 
60 Fed. 1018; Levinson v. Oceanic 
Steam Nav. Co., 15 F. Cas. No. 8,292. 


{a] Even where no action in per- 
sonam or in rem against the vessel 
had been commenced, it was held that 
an English vessel stranded in Ameri- 
can waters is within tthe operation of 
the statutés of the United States as 
to the limitation of the liability of 
owners of vessels, and the liability 
of such owners must be decreed ac- 
cording to such statutes, and not ac- 
cording to the rule of the general 
maritime law. The John Bramall, 13 


(where, however, the proceeding was 
permitted under the general maritime 
law). 


[a] Tllustrations.—(1) Claims 
growing out of a collision on the high 
seas between an American and a for- 
eign vessel. The Scotland, 105 U. S. 
24, 26 L. ed. 1001. But see Churchill 
v. The British America, 5 F. Cas. No. 
2,715, 9 Ben. 516 (holding that the act 
cannot be resorted to for the purpose 
of limiting the liability of a foreigner 
for a collision between an American 
and a foreign vessel, occurring on the 
high seas and beyond the territorial 
limits of the United States). (2) 
Claims growing out of a collision on 
the high seas between two foreign 
vessels of different nations. Deslions 
v. La Compagnie Generale Transat- 
lantique, 210 U.S. 95, 28 SCt 664, 52 L. 
ed. 973. 


67. Royal Mail Steam Packet Co. 
v. Companhia de Navegacao Lloyd 
Brasileiro, 27 F. (2d) 1002. 


68. Oceanic Steam Nav. Co. v. Mel- 
1On 233 in S.. (18), s45Ct Tb4, 58 Su: 
ed. 1171, LRA1916B 637. 


{a] Rule applied where the vessel, 
whose owners sought limitation of 
liability, 
with an iceberg and sunk. Oceanic 
Steam Nav. Co. v. Mellor, 233 U.S. 
TASMeS4 SCE 754, 58) Mu ed. Lid, A 
1916B 637. 


69. Oceanic Steam Nav. Co. v. Mel- 
lor, 233 U. S. 718, 34 SCt 754, 58 L. 
ed. 1171, LRA1916B 637. 


[a] Loss occurring in foreign 
waters.—Where the British owner of 
a British ship is proceeded against 
in an American court by both British 
and American cargo owners, in re- 
spect of a loss of cargo occurring in 
British waters, the extent of his lia- 
bility is determined by the statutes 
of the United States, and not these of 


collided on the high seas: 


sea occurs between two vessels of dif- 
ferent foreign nations, and no law of 
either country was proved as a fact, 
the provisions of the statutes of the 
United States was applied. Thomma- 
sen v. Whitwell, 12 Fed. 891, 21 
Blatchf. 45 [aff sub nom. The Great 
Western, DUS Un Ss) 520, 6) SCt mali 2ea30 
L. ed. 156]. Compare The Scotland, 
105 U. S. 24, 26 L. ed. 1001 feit and 
explained Oceanic Steam Nav. Co. v. 
Mellor, 233 U. S) 718, 84 SCt, 754,58 
LL. ed. 11715 BRATIUGCB 6371 Cas: to 
what law is applicable when two ves- 
sels colliding are of the same foreign 
nation). (2) A like rule has been ap- 
plied, where the collision was between 
vessels of different foreign countries 
in the waters of a third foreign coun- 
try, and there was no proof of the 
laws of either of the two countries 
to which the vessels belonged (Royal 
Mail Steam Packet Co. v. Companhia 
de Navegacao Lloyd Brasileiro, 27 F. 
(2d) 1002), (3) and where the amount 
of the limitation under the laws of 
the country where the collision oc- 
curred was so small as to be unjust 
and unfair to the party adverse to 
the owner of the vessel, whose lia- 
bility would be limited (Royal Mail 
Steam Packet Co. v. Companhia de 
Navegacao Lloyd Brasileiro, supra). 


71. Oceanic Steam Nav. Co. v. Mel- 
lor, 233 WS. 71s), 34 SCt Tos, bse 
ed. 1171, LRATI916B 637. 


72. The Scotland, 105°U. S. 24, 26 
L. ed. 1001; Royal Mail Steam Packet 
Co. v. Companhia de Navegacao Lloyd 
Brasileiro, 27 F.. (2d) 1002; In re 
Leonard, 14 Fed. 53. 


73. The Scotland, 105 U. S. 24, 26 
L. ed. 1001; The Girolamo, 3 Hagg. 
Adm. 169, 186; The Carl Johan [cited 
The Dundee, 1 Hagg. Adm. 109, 113]; 
Nenerall sileon eSerewe Colliers Comey. 
Schurmanns, 1 Johns. & H. 180, 70 Re- 
print 712. 
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‘ 


a ship grew out of a collision on the ‘high seas,’* - 


the rule was changed by later statutes,*® and the 
Merchant Shipping Act of 1894 by express terms 
recognizes the right of the owners of foreign vessels 
to a limitation of liability in a proper case.*® So 
also by express provision the Canadian statute 1s 
applicable to foreign vessels.‘ ‘ 


[§ 1108] F. Persons Entitled to Benefit of Limi- 
tation’?s—1. In General. The benefits of the stat- 
utes are by their terms extended to owners of ves- 
sels, both in the United States’® and in England.*° 
While the term “owner” as used in the United States 
statute is taken in a broad and popular sense, in or- 
der not to defeat the manifest intent of the stat- 
ute, subject to certain limitations as to the rights 
of charterers to claim the benefit of the statute,*? 
the rule is that the rights and benefits of the statute 
inure only to owners,** and to such owners only as 
fall within the description of the statute.** Under 
an early English statute,*® it was held that the word 
“owner” was not limited to registered owners.*® 


[§ 1109] 2. Part Owners.** In the United 
States, under the amendment of 1884, which provides 
that the individual liability of a shipowner shall be 
limited to the proportion of any or all debts and lia- 
bilities,** that his individual share of the vessel 
bears to the whole, and that the aggregate liabilities 
of all the owners of a vessel on account of the same 
shall not exceed the value of such vessel and freight 
pending,®® the right of less than all owners to claim 
limitation has been recognized or upheld;?® and the 
fact that one of several owners is not entitled to 
claim the benefit of the Limited Liability Act does 
not of itself prevent another owner from claiming 


the benefit.? 


In England it has been held or recognized that a 
part owner could claim the benefit of the Limited 
Liability Act, although another part owner was not 
entitled to the benefit of the act.°* 


[§ 1110] 3. Corporations and Corporate Stock- 
holders. In the United States a corporation 1s en- 
titled to the benefit of the Limited Liability Act in 
a proper case.’® In applying the rule that the act 
should be liberally construed,?* and that the word 
“owner” must be taken in a popular sense in order 
not to defeat the purpose of the act,®® it has been 
held that stockholders of a corporation to which the 
vessel in question belonged may be regarded as 
owners within the meaning, and therefore entitled to 
claim the benefit, of the act.°° In England a rail- 
road corporation operating a passenger vessel is 
entitled to the benefit of the statute.?* 


[§ 1111] 4. Insurer. An underwriter to whom a 
stranded vessel has been abandoned as a total loss 
is an “owner,” within the meaning of the act.°* 


[§ 1112] 5. Effect of Charter. In the United 
States, the right of the owners to proceed under the 
act exists even though they had so let the vessel 
that the charterers became owners pro hae vice.°® 
The provision of the act, that the charterer of any 
vessel in case he shall man, victual, and navigate 
such vessel at his own expense, or by his own procure- 
ment, shall be deemed the owner of such vessel with- 
in the act,t has been given effect by permitting a 
charterer who comes within the scope of the provi- 
sion to limit his liability,? but one who does not man, 
victual, and navigate the vessel involved, at his own 


74. Cope v. Doherty, 4 Kay & J. 
367, 70 Reprint 154; The Wild Rang- 
er, Lush. 553, 167 Reprint 249. 

75. The Scotland, 105 U. S. 24, 26 
L. ed. 1001. 


76. Merchant Shipping Act (1894) 
[57 & 58 Vict. c 60 § 503]. 


77 Rev. St. (1906) ¢c 113 8 921. 
78. Foreign owner see supra § 
1107. 


Waiver of benefit see infra § 1156. 


79. Rev. St. § 4283 [USCA tit 46 
§ 183]; Act of June 26, 1884 [23 U.S. 
St-at i. 57 ¢ 12d § 13; USCA tit 46 
§ 189]. 


80. Merchant Shipping Act (1894) 
[57 & 58 Vict. c 60 § 503]. 


81. FElink v. Paladini, 279 U. S. 59, 
49 SCt 255, 73 L. ed. 613. 


82. See infra § 1112. 


83. The Irving F. Ross, 8 F. (2d) 
slay 

84 The Maria and Elizabeth, 11 
Fed. 520. 

85. Merchant Shipping Act 


Amendment Act (1862) § 54. 


86. The Spirit of the Ocean, Brown. 
(Se IE SIG. 


[a] Rule applied where the mas- 
ter of a ship, also a part owner, had 
sold his share at the time of the colli- 
sion, but the bill of sale was not reg- 
istered when the collision occurred. 
ae Spirit of the Ocean, Brown. & L. 

6. 


87. 


Waiver of right to claim limi- 


tation see infra § 1156. 


88. Debts and liabilities included 
see passim infra §§ 1122-1137. 


89. Act of June 26, 1884 [23 U. S. 
St.cat L. 57 @ 121 $18]; USCA tit 46 
§ 189. 


Extent of liability in general see in- 
fra § 1114. 


90. The Paraiso, 226 Fed. 966; The 
S. A. McCaulley, 99 Fed. 302; Han- 
Gh v. Swan, 23 Misc. 304, 51 NYS 
42. 


91. De Esmoris vy. Whitney, ete., 
Shipping Co., 39 F. (2d) 191; Warner 
v. Boyer, 74 Fed. 873; Dorse v. Sar- 
gent, 48 Fed. 695: 


{a] Even prior to the amendment 
of 1884, the right was recognized, 
where there was a claim of privity 
or fault on the part of the master who 


was a part owner. In re Leonard, 14 
Fed. 53. 


Privity or knowledge of part owner 
see infra § 1138. 


92. Wilson v. Dickson, 2 B. & Ald. 
2, 106 Reprint 268; The Spirit of the 
Ocean, Brown. & L. 336. 


93. In re Hastern Transp. Co., 37 
F. (2d) 355; Wessel v. Charleston 
Lighterage, etc., Co., 25 F. (2d) 126; 
Standard Wholesale Phosphate, etc., 
Works v. Chesapeake Lighterage, etc., 
Co., 16 F. (2d) 765; Pocomoke Guano 
Co..v. Hastern Transp. Co., 285 Fed. 
7; In re Rapid Transit Ferry Co., 124 
Fed. 786 [aff sub nom. The Mauch 
Chunk, 154 Fed. 182, 83 CCA 276]. 


[a] The right of a municipal cor- 
poration to limit liability has been 


recognized. U. S. v. New York, 8 F. 
(2a) 270. 

94. See supra § 1104. 

95. See supra § 8. 

96. Flink v. Paladini, 279 U. S. 59, 


49 SCt 255, 73 L. ed. 613. 


[a] Rule applied where the liabil- 
ity of each stockholder arose under 
the provision of the California con- 
stitution, which rendered the stock- 
holders individually and personally 
liable for such proportion of the cor- 
porate debts and liabilities as the 
amount of stock owned by each stock- 
holder bears to the whole of the sub- 
scribed capital stock. Flink v. Pala- 


Ny 279 U.S. 59, 49 SCt 255, 73 L. ed. 


97. London, etc., R. Co. v. James, 
Lt Re8 Ch. 241. 


98. Craig v. Continental Insas Cor 
141 U. S; 638, 12 SCt9%, 35 L..ed. 88/6. 


99. The Nat HB. Sutton, 42 F. (2d) 
229; The EB. S. Atwood, 289 Fed. 737; 
Monongahela River Cons. Coal, etc., 
Co. v. Hurst, 200' Fed. 711, 119 ©CA 
127; Quinlan v. Pew, 56 Fed. 111, 5 
CCA 438. 


1. U. So Reva St $ 42865 USCA tite 
46 § 186. See Thorp v. Hammond, 12 
Wall. (U. S.) 408, 20 L. ed. 419. 


2. The Atlas No. 7, 42 F. (2d) 480; 
Monongahela River Cons. Coal, etc., 
Co. Vv. Hurst, 200 Ked. 711, 9 CCA 
127; Thorp v. Hammond, -23 F. Cas. 
No. 14,004 [rev 12 Wall. 408, 20 L. ° 
ed. 419]. 


{a] INustration.—The charterer of 
a lighter, who manned, victualed, and 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1112-1114] 


expense or procurement, may not claim the benefit of 
the act.® 


Director general of railroads has been treated as a 
charterer of a vessel taken over for operation in con- 
nection with a railroad system, and, as such, enti- 
tled to claim the benefit of the Limited Liability Act 
in a proper case.* Under the English limitation act, 
a charterer who has possession under a demise and 
who controls and navigates the vessel with his own 
master and crew is regarded as an owner, within the 
meaning, and therefore entitled to claim the benefit, 
of the act.5—® " 


[§ 1113] G. Extent of Liability and Compensa- 
tion Fund—l. In General. In the United States, 
the Limited Liability Act provides that the lability 
of the owner of a vessel, who is entitled to the bene- 
fit of the act, shall in no ease exceed the amount or 
value of the interest of such owner in such vessel, 
and her freight then pending.’ The measure of lia- 
bihty is the same, whether the vessel and freight 
be transferred, or whether their value be paid into 
court for apportionment.® 


Conflict with state enactment. A state constitu- 
tional provision prohibiting limitation of amount of 
recovery for injuries resulting in death cannot be 
set up against the federal acts limiting liability of 
the owner of a ship, including one used in inland nav- 
igation, to the value of his interest therein, for any 
injury by collision or any act done without his priv- 
ity or knowledge.® 


Total loss.1° Under the United States Limited 
Liability Act, in a case of total loss, an owner will 
in substance be entirely discharged from losses oc- 
curring on the voyage in respect of which the owner 


navigated the lighter at his own ex-, see infra § 1120. 
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is entitled to limitation,!! even though the actual 
damage to or loss of the goods to be earried,1” as in 
the case of theft,1® took place before the destruc- 
tion of the vessel. Under the early English stat- 
utes, however, the total loss of the offending vessel 
did not relieve the owner of all liability.14 


Losses arising on distinct occasions.1> Under the 
English statute, providing that the owner is liable 
to the extent of the limited liability provided for, 
for every loss, injury, or damage included, arising 
on distinct occasions, to the same extent as if no 
loss, injury, or damage had arisen,!® the owner is 
liable to the extent of the limited lability provided 
for, for each of several collisions resulting from the 
neghgent operation of his vessel, where each is 
caused by a distinct act of negligence;'* but where 
all of the several collisions resulted from the same 
act of negligence, the owner may limit his lability 
to the amount provided for, in respect of all the col- 
lisions.** : 


[§ 1114] 2. Distinct Interests in Vessel.19 The 
provision of the amendment of 1884, that the indi- 
vidual lability of a shipowner shall be limited to 
the proportion of any or all debts and liabilities that 
his individual share of the vessel bears to the whole, 
and that the aggregate liabilities of all the owners 
on account of the same shall not exceed the value of 
such vessel and freight pending,?° relieves part own- 
ers, who are entitled to the benefit of the statute 
from lability in solido?! for the liabilities or debts 
of each other,?? leaving him liable only for his pro- 
portionate share of the liability or debt;?* and also 
confines the liability of each part owner entitled to 
the limitation to his individual interest in the vessel 


Vict. c 32 § 3]. 


pense and who was in exclusive pos-| 8 In re Norwich, ete., Transp. Co., 17. The Schwan, [1892] P. 419, 
Sen ene Se ae Se ee 1a. | 18 F. Cas. No. 10,362 [aff.118 U. 8. 468,| 439; The Creadon, 5 Aspin. 585. 
(24) 480. pe hy Be Rh oe rao eda “It is not the time which is the 


3. Du Pont de Nemours’ Pet., 18 
F. (2d) 782 [aff 19 F. (2d) 354]. 


{a] Illustrations.—(1) A lighter- 
age company which contracts to 
transfer cargo from one ship to an- 
other, and for that purpose charters 2 
a lighter whose-owner employs the | 33. 
stevedores and superintends the work. 10. 
Smith v. Booth, 110 Fed. 680 [aff 122 
Fed. 626, 58 CCA 479]. (2) The rule 
was applied where limitation for a 


Spellilrltic 


1150-1152. 
9. Loughin vy. 


1151. 


Apportionment in general see infra 


Surrender in general see 


517, 40 A 1020, 65 AmSR 872, 48 LRA 


Abandonment or surrender in 
the case of total loss see infra §§ 1150, 19. 


substantial thing; but whether both 
are the result of the same act of want 
of seamanship, and, if they are not, 


infra §§ the Act does not apply, except as to 
each of them separately.” The 
McCaulley, 186 Pa.| Schwan, supra. 


8.5 (DhetRajah, La R. 3A. & Hs bes 
The Creadon, 5 Aspin..585. 


Right of part owners to limit 
liability in general see supra § 1109. 


- ; the cap- 11. Norwich, etc, Transp. Co. v. 20. Act of June 26, 1884 [23 U. S. 
A oie Ma enemiieien thioueh noel Wright, 13 Wall (CU. 8.) -104, 20. U.| St. at Li 57.c127 §. 18); USCA tie4e 
gent loading was sought. Smith v.| ed. 585; Douse v. Sargent, ty Bs § 189. 
Oots Supra. Foe ey QC Stubba’ 28 dea. 719;|. Zdability for wages excepted see’ 
[b] Person engaging tug to ful-| wattson v. Marks, 29 F. Cas. No. | Mfra § 1184. 
fill towage contract.—A towing com-| 17,296, 5 PaLJR 254; Brinson vy. Nor- 21. De Esmoris v. Whitney, etce., 
pany, which engaged another to tow] folk Southern R. Co., 169 N. C. 425,| Shipping Co., 39 F. (2d) 191; Cook 


vessels that such towing company 


86 SE 371. 
was under contract to tow, cannot 


v. Smith, 187 Fed. 538, 109 CCA 304; 
Whitcomb v. Emerson, 50 Fed. 128; 


take advantage of the Limited Liabil- 
ity Act, because it was neither owner 
nor charterer pro hac vice. In re 
Reichert Towing line, 251 Fed. 214, 
163 CCA 370 [certiorari den 248 U. S. 
565, 39 SCt 9, 68 L. ed. 424]. 


4. The Virginia, 264 Fed. 986 [aff 
sub nom. Hines v. Butler, 278 Fed. 
877 (certiorari den 257 U. S. 659, 42 
SCt 185, 66 L. ed. 421)]. 


5-6. Jackson v. Steamship Blanche, 
[1908] A. C. 126, 11 AnnCas 29 [rev 
[1907] P. 254 (aff [1906] P. 34)]. 

7. U.S. Rev. St. § 4283; USCA tit 
46 § 183. 

What constitutes “freight pending” 


Time as of which value determined 
see infra § 1118. 


12. Wattson v. Marks, 29 F. Cas. 
No. 17,296. 


13. Wattson v. Marks, supra. 

14. Brown v. Wilkinson, 15 M. & 
W. 391, 153 Reprint 902. 

Computing value under present 
English statute see infra § 1117. 


15. liabilities for single voyage 
included under United States statute 
see infra § 1122. 


16. Merchant Shipping Act (1894) 
[57 & 58 Vict. c 66 § 503 (3) 15 Mer- 
chant Shipping Act (1900) [63 & 64 


The Giles Loring, 48 Fed. 463. 


22. Cook v. Smith, 187 Fed. 538, 
109 CCA 304; Warner v. Boyer, 74 
Fed. 873; The Giles Loring, 48 Fed. 
463; Hanschell v. Swan, 23 Misc. 304, 
51 NYS 42. 


[a] Under the act of 1851, part 
owners were jointly liable, to the ex- 
tent of the value of their interest in 
the ship and freight pending, in ac- 
tions for embezzlement or loss of 
goods resulting from the acts of the 
master. Spring v. Haskell, 14 Gray 
(Mass.) 309. 

23. Whitcomb v. Hmerson, 50 Ii'ed. 
128. And see cases Supra notes 21, 22. 
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and her freight,24 subject to the rules as to the ha- 
bility of a part owner as to his personal contract,~° 
and as to his privity or knowledge.?® 


[§ 1115] 3. Division of Loss. When both vessels 
are at fault for a collision, the general rule that the 
damage is to be divided equally between them and a 
decree made for one half the difference between their 
respective losses in favor of one who has suffered 
most, so as to equalize the burden,?’ is first given ef- 
fect,?8 and the amount so arrived at is treated as the 
unlimited liability of the owner against whom the de- 
cree is given to the owner of the other vessel, and the 
former’s claim for limitation is to be made in respect 
of such amount,?® even though the other vessel is 


lost.°° 


{§ 1116] 4. Items and Vessels Included in Com- 
pensation Funds.*! Notwithstanding the general 
rule that the act is to be liberally construed in favor 
of the shipowner,*? the view has been taken that it 
should not receive a narrow construction with respect 
to the items which constitute the compensation 
fund;*? in other words, the act is to be liberally con- 
strued against the shipowner in respect of what con- 
stitutes the “interest” of the owner, or the “value” 
of the “interest” of the owner, in the vessel,** so as 
to cover what the owners have at risk for the object 
of adventure.®° 


Ship’s stores or equipment. Under the United 
States act, ship’s stores on board for the purpose of 
the voyage have been ineluded,?® but the view has 
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been taken that the whaling equipment, provisions, 
and supplies of a whaling ship are not within the 
meaning of the words “ship or vessel,” as used in 
the act.°7 The court has denied the inclusion of the 
value of a dummy engine on the vessel in question, 
which had not. been used and was not intended for 
use, in navigating the vessel,** but it has been held 
that there should be included a traveling steam hoist 
or derrick which was mounted upon a fuel scow, 
in respect of which limitation was sought, specially 
designed to be used with such a hoist, although the 
hoist had no connection with the navigation of the 
scow.?® “Appurtenances,” as used in an early Eng- 
lish statute, subjecting appurtenances of the ship to 
liability, was construed to include fishing stores on 
a fishing vessel.*° 

Damages incurred or claimed by owner of vessel. 
The damages recovered or recoverable by the owner 
from another vessel or her owner for injury to the 
vessel in collision, in respeet of which limitation is 
sought, constitute an interest in, and stand in the 
place of, the vessel, and are included in the value 
which must be surrendered,*+ even though the ves- 
sel, in respect of which limitation is sought, is not a 
total loss.4? So also the owner’s right of action 
based on alleged negligence which caused a fire on 
the vessel is to be ineluded.#? 


Insurance. Insurance effected by the owners on 
the vessel and her freight is not an “interest in such 
vessel and freight” which they are bound to surren- 
der for the benefit of claimants for injuries.*4 


24. Richardson v. Harmon, 222 U. 
S: 96, 32 SCt 27,56 L. ed. 110; Flynn 
v. Christensen, 273 Fed. 385; Douse 
v. Sargent, 48 Fed. 695; Hanschell v. 
Swan, 23 Misc. 304, 51 NYS 42. 


{a] Where the vessel was under 
charter when the liabilities arose, the 
liability of the owner and of the char- 
terer is, as to each, limited to the 
value of his interest. The Paraiso, 
226 Fed. 966. 


25.. See infra § 1131. 

26. Seeinfra § 1138. 

27. See Collision § 314. 

28; The Manitoba, 122 U. S: 9% 7 


SCt 1158, 30 L. ed. 1095; The North 
Star, 106 U. Ss 17, 1SCt 41)27 Led. 
91. 


[a] The damage to be offset (1) 
is damage to the vessels. The Bris- 
tol, 29 Fed. 867. (2) The value of 
cargo owned by the owner of the ves- 
sel, with which the cargo was lost, 
was not included in the offset of dam- 
ages, where such owner sought limi- 


tation. The Bristol, supra. 
29. The Manitoba, 122 U. S. 97, 
7 SCt 1158, 30 L. ed. 1095; The North 


Star,-106 U. S. 17, 1 SCt 41) 27 Le. ed. 
Oi. 


[a] Thus, if this sum, “one half 
of the difference between the amounts 
of their respective losses,’ is more 
than the value of the vessel which is 
entitled to limitation of liability, that 
value becomes the limit of the de- 
cree. The Manitoba, 122 U. S. 97, 7 
SCt 1158, 30 L. ed. 1075. 


30. The Manitoba, 122 U. S. 97, 
7 SCt 1158, 30 L. ed. 1095; The North 


Stat, LOCUS. Lis 1 SOt rela (leeds 
91. 


Ta] 


The owner of lost vessel may 


For later cases, developments and changes in the law see Annotations, same title and section number, 


not prevent striking of a balance of 
liability between the two vessels by 
claiming to limit his liability. The 
North Star, 106. U.S. di, SCt 415927 
L. ed. 91. 


[b]. Limitation by owner of lost 
vessel.—After the proper division of 
damages was arrived at, the liability 
of the owner of a lost vessel, which 
was also at fault, was limited to the 
value of the strippings. The Bristol, 
29 Fed. 867. 


31. Freight pending in general see 
infra § 1120. 


32. See supra § 1104. 


33. Navigazione Libera Triestina’s 
Pet., 34 F. (2d) 150. 


34. Phillips v. Clyde SS. Co., 17 F. 
(2d) 250. 

35. The Buffalo, 154 Fed. 815, 83 
CCA 5381. 


36. The Walter A. Luckenbach, 14 
F. (2d) 100, 104. 


“Whether appraised separately or 
as a part of the ship is immaterial, 
so long as they [stores] were ap- 
praised but once.” The Walter A. 
Luckenbach, supra, 


37. Swift v. Brownell, 23 -F. Cas. 
No. 13,695, Holmes 467 [rev 18 EF. Cas. 
No. 10,543, 2 Lowell 40]. 


inn The C. H. Northam, 181 Fed. 


39. The Buffalo, 
CCA sb32% 


40. The Dundee, 
109, 166 Reprint 39. 


41. O’Brien vy. Miller, 168 U. S. 
287, 18 SCt 140, 42 L. ed. 469 [rev 
67 Fed. 605, 14 CCA 566 (aff 59 Fed. 
621)]; Phillips v. Clyde SS. Co.; 17 
F. (2d) 250; The Bristol, 29 Fed. 867. 


154 Fed. 815, 83 


1 Hagg. Adm. 


[a] Reason for rule.—Claims for 
damages to a vessel by reason of a 
collision inhere in the property it- 
self and are included in the transfer 
of interest therein. Phillips v. Clyde. 
SS. Co. 17 BY ((20))250- 


[b] Deduction of counsel fees and 
costs.—Counsel fees and costs ex- 
pended by a shipowner claiming lim- 
itation of liability, in the recovery of 
damages, should be deducted from 
damages recovered, which he is re- 
quired to surrender. Phillips v. 
Clyde SS. Co., 17 F. (2d) 250. 


42. Phillips v. Clyde SS. Co., 17 F. 
(2a) 250. ‘ 
43. Navigazione Libera Triestina’s 


Pet., 34 F. (2d) 150. 


[a] Method of enforcing liability. 
—Fact that the alleged liability for 
causing the fire cannot be enforced 
by libel in rem is immaterial. Navi- 
gazione Libera Triestina’s Pet., 34 F. 
(2d) 150. 


44. Butler v. Boston, etc., Steam--. 
ship Co., 130 U. S. 527, 9 SCt 612, 32 
L. ed. 1017; The Great Western, 118 
Us, Ss 520, 6. SCt_ 11.72 30) Ey ed) 156s 
The Scotland, 118 U. S. 507, 6 SCt 
1174, 30 L. ed. 153; The City of Nor- 
wich, 118 Ws S. 468, (6) SCt 1150, 730 
L.- ed. 134; Canadian Pac. R. Co.’s 
Pet., 278 Med. 180; In re St. Louis} 
etc., River Packet Co., 266 Fed. 919; 
The Bristol, 29 Ped. 867; The City of 
Columbus, 22 Fed. 460. See Wattson 
v. Marks, 29 F. Cas. No. 7,296, 5 Pa 


LJR 254 (apparently recognizing 
rule). 
[a] Reason for rule.—The deci- 


sion of the court was based upon the 
Well recognized rule that the contract 
of insurance does not attach itself 
to the thing insured or go with it 
when transferred. Phillips vy. Clyde 
SS) Coy 7 HAC 20d) 72508 


§§ 1116-1117] 


Cargo on the vessel, which belongs to the owner, is 
not included.*® 


Several vessels owned by person seeking limita- 
tion.*® Under the United States act, where only one 
of several vessels, owned by the same person, is at 
fault, the general rule is that only the vessel which 
is at fault is to be included.47 Where, however, sev- 
eral vessels of the same owner are at fault, the own- 
er is hable to the extent of the value of ‘both.*s 
While the view has been taken that where several 
vessels of the same owner are engaged in a joint oper- 
ation. when an injury due directly to the fault of one 
occurred, the value of all the vessels is to be inelud- 
ed,*® the correct rule seems to be that the mere fact 
of joint operation does not necessarily require the 
inclusion of the value of all vessels of the same owner 
engaged in the joint operation,®° the true test being 
whether or not a particular vessel was at fault.>+ 
Under the English statute, where the improper navi- 
gation of both tug and tow, owned by the same own- 
er, is the cause of a collision and liability is asserted 
against both, the tonnage of both must be included ;*2 
but under such statute, the mere fact that persons 
on one vessel aided in the navigation of another ves- 
sel of the same owner does not require the inclusion 
of the tonnage of the first mentioned vessel.®3 


[§ 1117] 5. Computation of Value*t—a. In Gen- 
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ity elects to retain the vessel and to pay into court, 
or to give security for the appraised amount or value 
of such vessel,°° the appraised value or amount goy- 
erns in determining the extent of liability if liability 
is shown.°® In arriving at the value of a vessel for 
limitation purposes, if the vessel has a market value, 
that value, ordinarily, is the one to be taken,*? or it is, 
at least, entitled to considerable weight,°* and book 
value and reconstruction cost out of all proportion 
to the market value may properly be disregarded.®® 
Where, however, a vessel has no real market value, 
as such, other methods of arriving at value must be 
used.°° The price received by the owner at a sale 
of the vessel has been taken as the measure of liabil- 
ity in the absence of a showing that the price was 
not fair and reasonable;®! and where the vessel in 
question was abandoned to the underwriters, after 
stranding, the amount realized by the underwriters 
from the sale of the wreck was regarded as the 
proper measure of the value of the ship for the pur- 
pose of the act.®? 


English and Canadian statutes. The English Mer- 
chant Shipping Act contains provisions limiting the 
hability of the owner to an amount calculated at a 
specified number of pounds per ton of the vessel, a 
higher rate per ton being provided where there is 
loss of life or personal injury,®*? and the method of 
ascertaining the tonnage is prescribed;** and the 


eral. Where the owner who seeks to limit his liabil- 
45. The Bristol, 29 Fed. 867. wae pare towed by ice cua one bey. po pergiee the market for el 
‘ B of which was not at fault. e .| Sels of the type involved and a 
46. Surrender see infra § 1151. G. Mason, 142 Fed. 913. (2) Where| monopolized the market by with- 
47. Liverpool, etc., Steam Nav. Co.| the captain of a lighter, which was| drawing from the market all vessels 


v. Brooklyn Eastern District Termi- 
pal 251 U. S. 48, 40 SCt 66, 64 L. ed. 
130. c 


[a] Tug and tow.—Although there 
is common ownership of a tug and 
her tow, only the tug is to be included, 
where she alone was at fault for a 
collision between the tow and a third 
vessel. Liverpool, ete., Steam Navy. 
Co. v. Brooklyn Eastern District Ter- 
minal, 251 U.S. 48, 40 SCt 66, 64 L. 
ed. 130; The Begona II, 259 Fed. 919; 
The O’Brien Bros., 252 Fed. 185; The 
Transfer No. 21, 248 Fed. 459, 160 
CCA 469. 


48. The Alvah H. Boushell, 38 F. 
(2d) 980; In re Starin, 124 Fed. 101. 


fa] Rule applied where two tugs 
were liable for a collision between 
their tow and another vessel. The 
Alvah H. Boushell, 38 F. (2d) 980. 


49. Thompson Towing, etc., Assoc. 
v. McGregor, 207 Fed. 209, 124 CCA 
479; Shipowners’ etc., Tugboat Co. v. 
Hammond Lumber Co., 218 Fed. 161, 
134 CCA 575. 


[a] Explosion on one vessel.—In 
proceedings for limitation of liability, 
growing out of the explosion of a 
pump boiler on a lighter, the value 
of a tug, which was in charge of the 
lighter, both being engaged in the 
work of floating a stranded vessel, 
was included in the_ stipulation. 
Thompson Towing, etc., Assoc. v. Mc- 
Gregor, 207 Fed. 209, 124 CCA 479. 


50. The Erie Lighter 108, 250 Fed. 
490; The W. G. Mason, 142 Fed. 913. 
51. Liverpool, etc., Steam Nav. Co. 


v. Brooklyn Hastern District Termi- 
nal, 251 U. S. 48, 40 SCt 66, 64 L. ed. 


130; The Erie Lighter 108, 250 Fed. 
490. 
[a] Rule applied.—(1) Where an 


injury to a vessel occurred while she 
[58 C. J.—41] 


being towed by a tug, was killed as 
a result of a structural defect in the 
lighter, and the tug was not at fault. 
The Erie Lighter 108, 250 Fed. 490. 


52. The Harlow, [1922] P. 175. 


[a] Where liability had been 
found in an action in rem against the 
tow (1) the limitation proceeding 
must inglude the tonnage of the tow, 
and the owner may not limit his lia- 
bility to the tonnage value of the 
tus.) he Ran. [922] Ps 80.) 42) 
The rule applies even though the im- 
proper navigation of the tow resulted 
from the acts of persons on the tug. 
The Ran, supra. 


53. The Alde, [1926] P. 211. 


54. Items and vessels included 
see supra § 1116. 


Pending freight see infra § 1120. 
55. See infra §§ 1153-1155. 

56. The Natrona, 25 F. (2d) 507. 
57. The Natrona, supra. 


fa] Reason for rule.—‘'The law 
does not accept ‘market price’ as a 
guide because it is an infallible meas- 
ure of ‘real value.’ The real reason 
it is accepted as a test is that ‘mar- 
ket price’ is the common judgment 
of what things are worth and what 
every one thinks may safely be as- 
sumed to be right. Furthermore (as 
already said), if one can go into the 
market to buy the very thing to be 
valued, market price is a measure 
of its value in money. An imaginary 
market lacks both these features.” 
The Natrona, 25 F. (2d) 507, 508. 


{b] Alleged withdrawal from mar- 
ket value of type of vessel involved.— 
The rule of reproduction cost may 
not be invoked on the theory that the 
owner who sought to limit his lia- 


of such type, since such withdrawal 
would tend to increase the market 
price, and, therefore, market price 
may properly be considered. The 
West Hartland, 295 Fed. 547 [aff 2 
F. (2d) 834]. 


An The Steel Inventor, 36 F. (2d) 
59. The Steel Inventor, supra. 
al The C. H. Northam, 181 Fed. 
oO. 
[a] Beneficial use confined to own- 


er.— Where the owner is practically 
the only person who has any use for 
the vessel, the cost: of a new vessel, 
less depreciation and plus the value 
of the advantage of a vessel ready 
for use, is the proper measure of 
value. The Natrona, 25 F. (2d) 507. 


[b] In the case of a partly dis- 
mmantiled vessel, the ‘“‘knocked-down” 
or junk value of the materials in the 
vessel has been regarded as the prop- 
er measure. The C. H. Northam, 181 
Fed. 985. 


61. The Ethlestan, 246 Fed. 187. 
62. Thommessen v. Whitwill, 118 
U.S. 520,.6-SCt 1172; 30) Dexed: 1156. 


63. Merchant Shipping Act (1894) 
[57 & 58 Vict. c 60 § 503 subd (1)]. 


64. Merchant Shipping Act (1894) 
[57 1& 58 Vict. © 608 503 subd) (2a; 


Merchant Shipping Act (1906) [6 
Edw. VII c 48 § 69]. 


[a] Retrospective operation of 
statute.—The provision of the Mer- 
chant Shipping Act (1906) § 69, which 
is more favorable to the shipowner 
who seeks limitation than the pre- 
ceding provision of the Merchant 
Shipping Act (1894) § 503 subd (2), 
did not have retroactive operation. 
The Langdale, 23 T. li. R. 633. 
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Canadian Shipping Act contains similar provisions.°° 


[§ 1118] b. Time as of Which, and Place Where, 
Value Determined. While under the early English 
statutes, the value, in respect of which limitation 
was allowed, was the value before the accident,°® 
under the United States act, the value of the own- 
er’s interest is taken as it exists after the loss.°7 
The exact time of estimating the value of the vessel 
is the termination of the voyage on which the liabil- 
ity is incurred or the loss is sustained, in respect of 
which the limitation of liability is sought.°* If the 
ship is lost at sea or the voyage is otherwise broken 
up before arriving at the port of destination, the 
voyage is considered as terminated for the purpose 
of fixing the owner’s hability, at the time of her 
loss,*® or of the breaking up of the voyage.*° So 
if the vessel is sunk or stranded, and the voyage 
thus terminated before the actual end of the trip, 
the owner’s lability is measured by the value of the 
vessel in her sunken‘? or stranded‘? condition. So 
it has been held that where a vessel was disabled in 
a collision, the measure to be used is her value in her 
disabled condition at the place of collision notwith- 
standing she is subsequently taken to a place of safe- 
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ty by salvors;7* but there is authority for the view 
that, in this connection, where a vessel was disabled, 
but reached her place of destination, with the aid 
of salvors or others, and delivered her cargo,‘* or 
part of her eargo,** the voyage terminated when she 
arrived at that place, within the meaning of the fore- 
going rules. 


[§ 1119] c. Additions and Deductions.‘® In view 
of the fact that value is to be determined at the time 
and place of the termination of the voyage,“ the 
determination of the question as to the inclusion in 
the value of the added value due to salvage services 
or to repairs, or as to the deduction, from a subse- 
quent sound value, of the expense of salvage or re- 
pairs, depends on the time and place of such termi- 
nation.7® Thus if a vessel is sunk before the des- 
tined termination of the voyage, her value in her 
sunken condition is the measure of the owner’s la- 
bility,7® and liability is not extended or increased 
by the fact that the vessel is raised and repaired ;°° 
and it has also been held that the value of a stranded 
vessel is not affected by the result of any subsequent 
salvage operation, whether undertaken by the owner 
or others.8! While there is authority to the con- 


[§§ 1117-1119 


65. Rev. St. 
923. 


66. The Scotland, 105 U. S. 24, 26 
L. ed. 1101; Wilson v. Dickson, 2 B. 
& Ald. 2, 20 Rev. Rep. 331; Dobree 
v. Schroder, 2 Myl. & C. 489, 14 Eng. 
Ch. 489; The Mary Caroline, 3 W. 
Rob. 101; Lowndes Coll. 174. See 
Leycester v. Logan, 4 Kay & J. 725, 
70 Reprint 301 (certain deductions 
not allowed); Brown v. Wilkinson, 
15 M. & W. 391, 153 Reprint 902 (sub- 
sequent destruction immaterial). 


(1906) c 113 §§ 921- 


Fixed rate per ton under present 
English statutes see supra § 1117. 


67. The Great Western, 118 U. S. 
DBO Gy St ili 30 dus eds 56-7 ithe 
City of Norwich, 118 U. S. 468, 6 SCt 
1150, 30 L. ed. 134 [aff In re Nor- 
wich, etc., Transp. Co., 18 F. Cas. No. 
10,362, 17 Blatchf. 221]; The Alpena, 
8 Fed. 280, 10 Biss. 436. See Brinson 
v. Norfolk Southern R. Co., 169 N. C. 
425, 86 SE 371 (apparently recogniz- 
ing rule). But see Spring v. Haskell, 
14 Gray (Mass.) 309; Walker v. Bos- 
ton Ins. Co., 14 Gray (Mass:) 288 
(both to effect that value must be 
taken just prior to the commission of 
tort complained of). 


68. The Scotland, 118 U. S. 507, 6 
SCH 1(42 30. eda ls: 105 "Ur S24, 
26 L. ed. 1001; The City of Norwich, 
118 U. S. 468, 6 SCt 1150, 30 L. ed. 


134°) Norwich, éte:, DLransp.,) Cor Ww. 
Wright, 13 Wall. (U:S.) 104,°20 E. 
ed. 585; The West Hartland, 2 F. 
(2d) 834; The Ethelstan, 246 Fed. 
187; The Americana, 230 Fed. 853; 
The Rochester, 230 Fed. 519; The 
Defender, 214 Fed. 316; Boston Mar. 
Ins. Co. v. Metropolitan Redwood 
Humber Co. 19% Hed: 703,7 117 ‘CCA 


97; The H. F. Dimock, 186 Fed. 662; 
In re Meyer, 74 Fed. 881; The Giles 
Loring, 48 Fed. 463; The Anna, 47 
Fed. 525; The Abbie C. Stubbs, 28 
Fed. 719; Wattson v. Marks, 29 F. 
Cas. No, 17,296," 5 PakJR” 254. “See 
The Passaic, 190 Fed. 644 [aff 204 Fed. 
266, 122 CCA 466] (recognizing rule). 


69. The City of Norwich, 118 U.S. 
A68) 63SGt 1150,.30 Li. ed. 1184;) Inure 
Meyer, 74 Fed. 881. 


70. Boston Mar. Ins, Co. v. Metro- ! 


politan Redwood Lumber Co., 197 Fed. 
TO Soe dle (ene CeAn Oe 


[a] Time when vessel was con- 
demned and sold, in the course of her 
voyage, has been treated as the ter- 
mination of voyage. The Giles Lor- 
ing, 48 Fed. 463. 


71. The City of Norwich, 118 U. S. 
468, 6. SCt 1150, 30 Ls ed. 134° [aff 
In re Norwich, ete., Transp. Co., 18 
FE, Cas: No. 105362, 17 Bilatehf. 9221. 


72. The Great Western, 118 U. S. 
520, s6 SCt lll 72,1800 En ed. aykb6. 


[a] Illustration.—Where a ship is 
stranded on a reef and so injured as to 
terininate her voyage, in order to se- 
cure the statutory limitation of lia- 
bility, the owner, when the vessel is 
not actually surrendered, must pay 
her ‘value as she lay upon the rocks 
and the amount of her freight then 
pending, if any. Pacific Coast Co. v. 
Reynolds, 114 Fed. 877, 52 CCA 497. 


[b] Subsequent stranding in 
course of same voyage.-—The rule ap- 
plies even though the vessel, in re- 
spect of which limitation is sought, 
was not sunk at the time of the colli- 
sion out of which the claims grew) 
but at a later time during the same 
voyage as a result of a cause not con- 
nected with the collision. The Great 
Western TS, UsiS.052 0 comse caduucas 
30 L. ed. 156. 


[ec] Abandonment to underwriters. 
—The rule is not affected by the fact 
that the vessel was abandoned to un- 


derwriters. Thommessen vy. Whit- 
well) 118° Uns. 52:06" SCt111'72, 30 
L. ed. 156. 


73. Boston Mar. Ins. Co. v. Metro- 
politan Redwood Lumber Co., 197 Fed. 
703, 117 CCA 97. 


[a] Rule applied where the ves- 
sel would have sunk were it not for 
the lumber in her hold, which was 
part of her cargo. Boston Mar. Ins. 
Co. v. Metropolitan Redwood Lumber 
Co., 197 Wed? 703; 117 CCAIOR 


a ee The H. F. Dintock, 186 Fed. 


75. The Anna, 47 Fed. 525. 


76. Deductions of counsel fees and 
costs from damages recovered by own- 
of vessel see supra § 1116. 


77. See supra § 1118. 


78. The City of Norwich, 118 U. S. 
468, 6 SCt 1150, 30 L. ed. 134; The H. 
F. Dimock, 186 Fed. 662; Pacific Coast 
Co. v. Reynolds, 114 Fed. 877, 52 CCA 
Sage see cases passim infra notes 


[a] Cost of repairs rendered nec- 
essary by an accident during the voy- 
age in question are to be deducted 
from sound value in determining the 
value for limitation purposes. The 
H. F. Dimock, 186 Fed. 662. 


[b] Towage to another port from 
port where voyage ended.—The ex- 
pense of towage service from the port 
where the voyage ended to the port 
where she was sold may not be de- 
ducted, where the sale price was ac- 
cepted as the true value, and there 
was no showing that the value at 
the port where the sale was made was 
other than, or different from, the val- 
ue at the port where the voyage end- 
ed. The HEthelstan, 246 Fed. 187. 


79. See supra § 1118. 


80. The City of Norwich, 118 U. 
S. 468, 6 SCt 1150, 30 L. ed. 134. 


81. Pacific Coast Co. v. Reynolds, 


114 Fed. 877, 52 CCA 497; The Abbie 
C. Stubbs, 28 Fed. 719. ; 
[a] Thus (1) where salvage 


charges were incurred after the colli- 
sion to save the vessel, which had 
been stranded, and the cargo was jet- 
tisoned for that purpose, the ship’s 
proportion of the salvage charges and 
her share of the general average 
charges were deducted from her val- 
ue after being saved. The Abbie CG. 
Stubbs, 28 Fed. 719. (2) Where at 
great risk, hazard, and expense the 
owner succeeds in releasing her and 
having her towed to a port where she 
is valued, there must be deducted from 
such valuation, for the purpose of fix- 
ing the measure of his liability in lim- 
itation proceedings, not only the ex- 
pense incurred in her rescue, but also 
an allowance on account of the risk 
and hazard of the salvage uendertak- 
ing, which clearly affected her value 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ee ne eee 


ens ae 
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trary,*° it has been held that there must be deduct- 
ed, from the value of the vessel, after being brought 
into port in her disabled condition, the expense of 
salvage,** and also an allowance for the risks af- 
fecting the probability of her rescue.t¢ Certain oth- 
er deductions have been refused;> but where the 
knockdown or junk value was taken as the basis of 
value, the total value of the material contained in the 
vessel, less the total expense of breaking her up 
and getting the material out, was the proper method 
of valuation.®® 


_ Liens. ‘The view has been taken that outstanding 
liens are in general not to be deducted in determin- 
ing the value of the owner’s interest.’? 


Determining value of repairs. In a proceeding for 
limitation of lability arising out of an accident 
which occurred a long time before the proceeding, 
deductions from the present value of the vessel on 
account of additions made since the accident should 
be made at their present value, and not at their cost, 
in appraising the value at the time of the accident.’ 


[§ 1120] 6. Freight Pending.®® As to what is 


as she lay before such operations 
were commenced. Pacific Coast Co. 


tit 46 § 183. 
92. 
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See supra § 1104. 
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“freight” or “freight then pending,” within the 
meaning of the United States act which provides 
that the liability of an owner, entitled to the benefit 
of the act, shall in no case exceed the amount or val- 
ue of the interest of such owner in such vessel,®° 
and her freight then pending,®! the view has been 
taken, notwithstanding the general rule that the 
Limited Liability Act is to be given a liberal con- 
struction favorable to the shipowner,®? that the 
term should not be given a narrow construction,®?. 
and that in general the word “freight”? means earn- 
ings.°* It includes fares for passengers,®® and the 
earnings of the vessel in transporting the goods of 
her owner.°® In determining the meaning of the 
phrase “freight then pending,” as used in the above 
provision, such provision is to be treated as in pari 
materia, and to be construed,®* with the provision 
of the act for the apportionment of compensation 
among various claimants,®* and, as so construed, 
means the freight pending for the voyage on which 
the habilities involved in the limitation proceeding 
arose.°® The words “freight pending” inelude 
freight,! including passage money,? prepaid at the 


| [b] Government subsidy.—(1) A 
share of an annual subsidy received 
from the government of the country, 


v. Reynolds, 114 Fed. 877, 52 CCA 497. 


g2. The H. F. Dimock, 186 Fed. 
662. 
[a] Thus, where a vessel has been 


disabled by collision,. but has, by the 
aid of salvors, taken to her port of 
destination, the amount of salvage 
and general average claims are not to 
be deducted from her value at the 
port of destination. The H. F. Dim- 
ock, 186 Fed. 662. 


83. Boston Mar. Ins. Co. v. Metro- 
politan Redwood Lumber Co., 197 Fed. 
ey pele ty RO GuAse Sill. 


84. Boston Mar. Ins, Co. v. Metro- 
politan Redwood Lumber Co., supra. 


85. See cases infra this note. 


[a] Illustrations.—(1) The court 
has declined to permit the owner who 
seeks to limit liability to deduct from 
the surrender value the expense of 
rescuing and conditioning cargo. Ral- 
li v. New York, etc., SS. Co., 154 Fed. 
286, 838 CCA 290. (2) In the valuation 
of a vessel for limitation purposes, 
deductions for insurance, general 
overhead, and routine repairs, were 
properly disallowed. The Steel In- 
ventor, 36 F. (2d) 399. (3) Cost of 
repairs made after the collision in- 
volved were properly disallowed, 
where it would have tended to re- 
duce the surrender value to which 
damage claimants were entitled. The 
West Hartland, 2 F. (2d) 834. 


86. The C. H. Northam, 181 Fed. 
985. 

87. The Leonard Richards, 41 Fed. 
818, 821; Spring v. Haskell, 14 Gray 


(Mass.) 309. 

- “ter full value, without deduction 
for any lien, then outstanding, not 
arising out of collision, is set apart 
—dedicated—for the satisfaction of 
his [the injured person’s] claim.” 
The Leonard Richards, supra. 

[a] Mortgage lien was not de- 
ducted. Spring v. Haskell, 14 Gray 
(Mass.) 309. 

gg. The Captain Jack, 162 Fed. 808. 

89. Insurance see supra § 1116. 

90. Items and vessels included and 
value of interest in vessel see supra §§ 
1113-1119. 


91. U.S. Rev. St. § 4283; USCA 


93. Deslions v. La Compagnie Gen- 
erale Transatlantique, 210 U. S. 95, 
28 SCt 664, 52 L. ed. 973; The Main 
v. Williams, 152 U. S. 122, 14 SCt 486, 
38 L. ed. 381. 


[a] In respect of ‘freight pend- 
ing” or “then pending” (1) the right 
of the injured person should not be 
limited beyond what is necessary to 
effectuate the purposes of the Limi- 
tation Act. The Main v. Williams, 
152 US: 122, 14 SCt 486,038 i. .ed, 
381. (2) In other words, the statute 
is to be liberally construed in favor 
of those holding claims. Deslions v. 
La Compagnie Generale Transatlan- 
tique, 210 U. S. 95, 28 SCt 664, 52 L. 
ed. 93. 


94. The Main v. Williams, 152 U. 
S. 122, 14 SCt 486, 38 L. ed. 381. 


[a] Earnings from fishing vessel 
have been treated as subject to lia- 
bility within the Limited Liability 


Act. Whitcomb v. Emerson, 50 Fed. 
128. 
95. The Main v. Williams, 152 U. 


S. 122, 14 SCt 486, 38 L. ed. 381; Pacif- 
ic Coast Co. v. Reynolds, 114 Fed. 
877, 52 CCA 497; In re Meyer, 74 Fed. 
881. 


96. The Hureka No. 32, 108 Fed. 
672: Allen v. MacKay, 1 F. Cas. No. 
228, 1 Sprague 219. 


97. Deslions v. La Compagnie Gen- 
erale Transatlantique, 210 U. S. 95, 
28 SCt 664, 52 L. ed. 973. 


98. Apportionment in general see 
infrar se Liu’: 


99. Deslions v. La Compagnie Gen- 
erale Transatlantique, 210 'U. S. 95, 
98) SCt 664, 52, %. ed. 9738. See, The 
Rochester, 230 Fed. 519 (limitation of 
liability predicated on the value of 
the freight at the termination of the 
voyage). 

{a] Freight earned during earlier 
voyage.—Freight earned on a trans- 
atlantic voyage immediately preced- 
ing the return voyage involved in the 
limitation proceeding was not includ- 
ed. Deslions v: La Compagnie Gen- 
erale Transatlantique, 210 U. S. 95, 
28 SCt 664, 52 L. ed. 973 [aff sub 
nom. La Bourgogne, 139 Fed. 433, 71 
CCA 489 (rev on other grounds 117 
Fed. 261)]. 


to which the foreign vessel involved 
belonged, was not included where it 
appeared from the terms of the sub- 
sidy agreement that the annual sub- 
sidy was substantially indivisible and 
not apportionable to. each voyage. 
Deslions v. La Compagnie Generale 
Transatlantique, 210 U. S. 95, 28 SCt 
664, 52 L. ed. 973. (2) Rule applied 
where the agreement provided for 
the maintenance of a fleet and re- 
serves, for certain penalties and pre- 
miums, and for payment in equal 
monthly installments. La Bourgogne, 
139 Fed. 433, 71 CCA 489 [aff sub nom. 
Deslions v. La Compagnie Generale 
Transatlantique, 210 U. S. 95, 28 SCt 
664, 52 L. ed. 973]. 


1. The Main v: Williams, 152 U.S. 
122, 14 SCt 486, 38 L. ed. 381; Des- 
lions v. La Compagnie Generale 
Transatlantique,' 210 U. S. 95, 28 SCt 
664, 152 L. ed. 973 [aff sub nom. La 
Bourgogne, 139 Fed. 433, 71 CCA 489 
(rev 117 Fed. 261)]. See Sumner vy. 
Caswell, 20 Fed. 249 (holding that the 
provision which requires the surren- 
der of pending freight includes at 
least the freight earned up to the time 
of the loss). 


[a] Voyage broken up.—(1) Gen- 
erally, if the voyage is broken up, re- 
sulting in no freight being earned, 
the owner is not liable for freight. 
The City of Norwich, 118 U. S. 468, 
6 SCt.1150, 30-L. ed. 134. See The 
Steel Inventor, 36 F. (2d) 399 (appor- 
tionment of freight was properly re- 
fused, inasmuch as the freight was 
“completely earned and payable on 
receipt of the goods by. the shipown- 
er’ as provided. in the bill of lading). 
(2) Law is that freight pending is 
freight earned; and when the voyage 
is broken up by the wrecking of the 
ship before reaching her destination, 
there is ordinarily no freight earned, 
for, even though prepaid, in the ab- 
sence of special contract, it may be 
recovered back by the shipper. Pa- 
cific Co. v. Reynolds, 114 Fed. 877, 52 
CCA 497: 


2. Deslions v. La Compagnie Gen- 
erale Transatlantique, 210 U. S. 95, 
98 SCt 664, 52 L. ed. 973 [aff sub. nom. 
La Bourgogne, 139 Fed. 433, 71 CCA 
489 (rev 117 Fed. 261)]; The Main 
v. Williams, 152 U. S. 122, 14 SCt 486, 
88 L. ed. 381: In re Starin, 124 Fed. 
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port of departure, which the owner need not re- 
fund, as well as all freight subsequently earned ;* 
it includes also freight earned at the end of the voy- 


: Sead 
age, for cargo on board at the time of a collision,* — 


and also demurrage due at the termination of the 
voyage.° 


Salvage. Freight pending does not, however, ordi- 
narily include salvage earned during the voyage,° 
but where the salvage service is the sole purpose of 
the voyage, it has been held that the value of the 
salvage services is to be included.* 


Whaling or fishing voyage. While the view has 
been taken that there is not any “freight pending” 
on a whaling voyage, within the meaning of the act,* 
it has been laid down that, in the case of a fishing 
vessel, the season’s cruising is to be counted as a 
single voyage, and the earnings for the whole sea- 
son’s fishing are, equally with the vessel, liable for 
debts contracted on the vessel’s account.® 


Different vessels earning freight. The fact that a 
vessel of the same owner has earned part of the 
freight on a through shipment does not require such 
owner to account for more than that share of the 
freight which was earned by the vessel at fault,*® 
but where the vessel at fault is capable of earning 
the freight, the facts that the cargo was transferred 
to another vessel of the same owner and that deliy- 
ery was made by such vessel do not relieve the own- 
er from accounting for the freight so earned.++ 


Part interest in freight. Where a vessel is sailed 


101; Pacific Coast Co. v. Reynolds, 
114 Fed. 877, 52 CCA 497. 


3. The Main v. Williams,'152 U. 8. 
14 SCt 486, 38 L. ed. 381. 10. 


wreck. 
Fed. 128. 


, 
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earnings, added to the value of the 
Whitcomb v. Emerson, 50 17 


Ralli v. New York, ete., SS. 


by the master, who is not one of the owners, on half 
shares, the interest of the owners in the freight, 
which must be surrendered, is one half of their in- 
terest in the freight.*? 


Deductions. The interest of the owners in a vessel 
and her freight then pending is intended to include 
their entire interest or investment in the adventure; 
they are not entitled to make any deduction from 
the gross amount of freight’* and passage money ** 
pending, on account of any expenses incurred for the 
voyage; nor any deduction for expenditures for 
provisions or for wages of the crew,'® excepting ex- 
traordinary expenses, if any, which were incurred 
after the disaster for the purpose of earning the 
freight, which latter may be deducted from the gross 
freight earned to arrive at the value of the freight 
within the meaning of the act.1® So the owner may 
not deduct from passage money, the amount given 
by him to passengers, after the disaster, which the 
owner was under no obligation to give to them.** 


Early English statute. The words “freight due or 
to grow due,” used in an early English lhmitation 
act, included all the freight for the voyage whether 
or not the freight was paid in advance.'§ 


[§ 1121] 7. Interest. Whether or not interest is 
payable on any amount due from the owner who 
seeks limitation depends upon the circumstances of 
each case,?® and rests largely in the discretion of 
the court which passes on the matter;?° and while 
interest on the limitation value or fund has been 
allowed,*! where the petitioner had the use of the 


18,066, 10 Ben. 14. 


Pacific Coast Co. v. Reynolds, 
114 Fed. 877, 52 CCA 497. Compare 
The Scotland, 105 U. S. 24, 26 L.-ed. 
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4. The Abbie C. Stubbs, 28 Fed. 


5. The Giles Loring, 48 Fed. 463. 
6. In re Meyer, 74 Fed. 881. 
7. The Captain Jack, 162 Fed. 808. 


[a] hus, where, at the time of 
an injury which gave rise to proceed- 
ings, the vessel surrendered was em- 
ployed in raising a sunken vessel un- 
der a contract by which the petitioner 
received a stated sum for the serv- 
ice, such sum may properly be con- 
sidered as “freight pending,’ within 
the meaning of the statute, which 
must also be surrendered, and no de- 
duction can be made therefrom on ac- 
count of other vessels or appliances 
also used in the service, but which 
the petitioner did not surrender. The 
Captain Jack, 162 Fed. 808. 


S25 -Swikt v.~ Brownell, 23... "Cas: 
No. 13,695, Holmes 467 [rev on other 
grounds 18 F. Cas. No. 10,543, 2 Lo- 
well 40]. 


a Whitcomb vy. Emerson, 50 Fed. 
128. \ 


fa] Thus where a fishing vessel is 
run under an agreement by which the 
cost of repairs is deducted from the 
proceeds of the entire catch before 
division, a season’s cruising is to be 
counted as a single voyage, and the 
earnings for the whole season’s fish- 
ing are, equally with the vessel, lia- 
ble for the costs of the repairs con- 
tracted on the vessel’s account; and, 
when such vessel is wrecked, her own- 
ers, in a suit by a materialman, are 
liable to the extent of the season’s 


Co., 154 Fed. 286,-83 CCA 290. 


1l. Ralli v. New York, ete., SS: 
Co., supra. 


{a] Thus, where a lighter sank at 
a pier while being loaded, injuring a 
large part of her cargo, the mere facts 
that the uninjured cargo was then 
transferred by her owner to another 
vessel, and that such lighter did not 
deliver any part of it, do not relieve 
the owner in proceedings for limita- 
tion of his liability from the neces- 
sity of surrendering as ‘pending 
freight” the freight which she would 
have earned if she had carried the 
cargo. Ralli v. New York, etc., SS. 
Co., 154 Fed. 286, 83 CCA 290. 


12.2 Insane: -Wriehtiis0~ Ee Cask wNor 
18,066, 10 Ben. 14. 


13. The Jane. Gray. 99 Fed. 582; 
The Abbie C. Stubbs, 28 Fed. 719. See 
The Steel Inventor, 36 F. (2d) 399 
(where certain deductions were prop- 
erly disallowed). 


[a] Apportionment in case of col- 
lision.—In case of a collision, any 
deduction from the freight in the na- 
ture of an apportionment may not be 
ag se The Abbie C. Stubbs, 28 Fed. 


14. The Jane Gray, 99 Fed. 582. 
15. The Jose E. More, 37 Fed. 122. 


[a] Rule applied to wages after a 
collision. The Abbie C. Stubbs, 28 
Ped. 719: 


16. The José BE. More, 37 Fed. 122. 


[a] Port charges have been de- 
ducted. In re Wright, 30 F. Cas. No. 


1001 (Where, however, it does not ap- 
pear that the owner was not obliged 
to return passage money). 


{a] Thus no deduction can be 
made because certain tickets were 
given to passengers by the shipowner, 
nor on account of a sum paid by such 
owner for the transportation of the 
passengers from the place of the 
stranding to their port of destination, 
where no obligation rested on the 
Owner in this regard. Pacific Coast 
ge v. Reynolds, 114 Fed. 877, 52 CCA 


18. See Wilson v. Dickson, 2 B. & 
Ald. 2, 20 Rev. Rep. 331. 


19. _The Scotland, 118 U. S. 507, 6 
SCtds:-74730) Es ed 153: 


20. The Maggie J. Smith, 123 U. 
S. 349, 8 SCt 159, 31 L. ed. 175; Dyer 
v. National Steam Nav. Co., 118 U. S. 
507, 6 SCt 1174, 30 L. ed. 153. 


Pesca The Perry G. Walker, 216 Fed. 


[a] Interest on damages recovered 
by owner who seeks limitation, in a 
collision case, from the date when the 
amount recovered came into his pos- 
session, may be allowed, where such 
damages are part of the compensation 
fund: Phillips v. Clyde SS. Co., 17 fF, 
(2d) 250. 


_(b] Insolvency of owner of vessel 
did not prevent the allowance of in- 
terest where the real _ petitioners 
were the underwriters of the vessel. 
The Perry G. Walker, 216 Fed. 423. 


[c] Rate.—The interest rate was 
fixed at three per cent where the peti- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


t 
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vessel during the entire period of the litigation,?? 
the fact that the damage claimants were partly re- 
sponsible for delay in the litigation has been con- 
sidered in determining the interest period.23 An 
owner who surrenders a vessel for the purpose of 
limiting lability cannot ordinarily be required to 
add interest on her appraised value from the time 
the lability was incurred, although he has long de- 
layed the surrender;*4 but where the owner delayed 
the filing of his petition and the surrender of the ves- 
sel until after a judgment against him in a state 
court, interest on the value of the vessel from the 
date of such judgment has been required as a con- 
dition to a restraining order in respect of the pro- 
ceeding in the state court.?° If a bond is given as 
a substitute for surrender, the court may properly 
require the inclusion of a stipulation for interest?°® 
from its date,?* and such stipulation for value is 
binding.*® In the absence of any provision for in- 
terest, in the stipulation or bond, interest on the ap- 
praised value has been denied,?® except that the 
owners have been held personally liable for interest 
from the date of final decree until the decision of the 
appeal therefrom, during which the fund was with- 
held.2° Where a shipowner in a suit in personam 
sets up his statutory limitatron of liability in his 
answer, but the vessel is not surrendered, or an ap- 
praisement had or bond given, he may be required to 
pay interest on the value of the vessel as it was at 
the time of, or immediately after, the injury sued 
tones 


tioners at an early date admitted lia- 
bility, were to stipulate the claims 
on presentation of bills for repairs 
and construction, without other proof, 
and had made partial payment of 
losses in a substantial amount. The 
Perry G. Walker, 216 Fed. 423. 


Sage. 
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bilities which arose before 
See statutory provisions; 
Richardson v. Harmon, 222 U. S. 96, 
32 SCt 27, 56 L. ed. 110 (explaining 
case arising before, but decided after, 
the enactment of the statute). 


Amendments in general see supra § 


[58 C.J.] 645 
[§ 1122] H. Liabilities Subject to Limitation—1. 
In General. Subject to the rules as to the privity or 
knowledge of the owner,*? in the United States the 
Limited Liability Act extends to lability for prac- 
tically every kind of loss, damage, and injury re- 
sulting from the acts of the master or crew,?* and 
the amendment of 1884*4 extended the operation of 
the original act to include obligations and liabilities 
not theretofore subject to limitation.?® A claim for 
a tort for which no liability exists against, or in re- 
spect of, a vessel is not subject to limitation.?® 


Liabilities arising during single voyage.*?* Under 
the United States Limited Liability Act, each voyage 
or trip, each separate journey, must be treated, in 
respect of its own particular losses and hazards, as 
a separate venture;** and, where the owner has 
failed to seek limitation in respect of liabilities on 
certain voyages, he may not include such liabilities 
in a proceedng in respect of a subsequent voyage,*® 
nor may he inelude liabilities arising after a partic- 
ular voyage, in respect of which voyage limitation is 
sought.*? 


[§ 1123] 2. Particular Liability or Causes of Lia- 
bility*'—a. Claims of Government or Public Bodies. 
A claim in favor of the United States is subject to 
the Limited Liability Act.4? In England a claim 
of a dock and harbor authority for injuries to its 
works has been regarded as within the purview of 
the Limited Liability Act.*3 


[§ 1124] b. Statutory Liability of Stockholders.+# 


its pas- 


The Puritan, 94 Fed. 365. (2) A 
and 


steamer having been lost, the court 
refused to entertain proceedings to 
limit her owner’s liability for dam- 
age by collision to a_ schooner oc- 
curring three weeks before the begin- 
ning of the voyage on which she 
foundered. The Alpena, 8 Fed. 280, 10 
Biss. 436. 


{b] In France it has been held 
that an owner can limit his liability 
for loss occurring on a previous voy- 
age, where no suit had been brought 


22. The Steel Inventor, 36 F. (2d) ]1101. 
399. 35. Richardson v. Harmon, 222 U. 
23. The Perry G. Walker, 216 Fed.|S. 96, 32 SCt 27, 56 L. ed. 110. 
ern Contract obligations see infra §§ 
24. The Battler, 58 Fed. 704. At 3 Omit 
eee ot a pvelington, 235 Ved.) “sonmaritime torts see infra § 1125: 
Berio Haltlert 58 Feds 702 Ta re | pees ee ee ee aT 
farris, 57) Meds 243) 16 C@A3Z0: fal nae , i ey 
4 a us a part owner 
27. In re Harris, 57 Fed. 243, 6) sahooner from which coal was being 
CCA 320. discharged was not entitled to limi- 
28. In re Harris, supra. tation of liability under ee Se § 
. [a] Stipulation for interest “as 4283, for injury to a stevedore by the 


provided by law” has been construed 
as imposing liability for interest on 
the bond at the legal rate from the 
date of its execution. The George W. 
Roby, 111 Fed. 601, 49 CCA 481. 


29. The H. F. Dimock, 77 Fed. 226, 
23 CCA 123. 


30. The H. F. Dimock, supra. 
31. Smith v. Booth, 112 Fed. 553. 
32. See infra §§ 1138-1146. 


33. Butler v. Boston, etc., SS. Co., 
TOFU S O21 eS Ot Ole, o2 leds LOI, 
The Clarence P. Howland, 6 F. (2d) 
791; The 84-H, 296 Fed. 427 [certio- 
rari den sub nom. Randolph v. Bouker 
Contracting Co., 264 U. S. 596, 44 SCt 
Asa ost Tated...867 il Lhe George (W: 
Fields, 237 Fed. 403; Monongahela 
River Cons. Coal, etc., Go. v. Hurst, 
200 Fed. 711, 119 CCA 127. 


34, Act June 26, 1884 [U. S. St. at 
L. 57 c 121 § 18]; USCA tit 46 § 189. 


[a] Betroactive operation.—The 
amendment expressly excluded lia- 


breaking of the hoisting rope of a 
derrick on the wharf owned by peti- 
tioner, where neither the vessel nor 
the crew had anything to dc with the 
discharging and no claim was made 
against the vessel nor against peti- 


tioner on account of his interest 
therein. The Laforrest L. Simmons, 
276 Fed. 61. 


37. Various acts of negligence af- 
fecting extent of liability under 
English statute see supra § 1113. 


38. The Pelotas, 21 F. (2d) 236; 
The Alpena, 8 Fed. 280, 10 Biss. 4386. 


39. The Puritan, 94 Fed. 365; Go- 
key v. Fort, 44 Fed. 364; The Alpena, 
8 Fed. 280, 10 Biss. 436. 


[a] Thus (1) a vessel owner can- 
not incur indebtedness for supplies 
furnished to a vessel during an indefi- 
nite number of voyages, and then, 
after the vessel has been lost or de- 
stroyed, relieve himself from personal 
liability therefor by offering to _sur- 
render its remains to the creditor. 


until after the termination of the in- 
termediate voyage. Wheeler Carr. 42, 
note 4. 


40. The Pelotas, 21 F. (2d) 236. 
See In re Meyer, 74 Fed. 881 (liabili- 
ties must be ascertained as of the end 
of the voyage). 


[a] When voyage ends.—In this 
connection the voyage ends when the 
vessel reaches port and is ready to 
discharge cargo. The Pelotas, 21 F. 
(2d) 236. 


41. Claims and rights of action of 
United States in general see United 
States [39 Cyc 749-752, passim 773— 
787]. 


42. The Florida, 212 Fed. 334; U. 
S. v. Hamburg-Amerikanische Packet- 
fahrt Actien Gesellschaft, 212 Fed. 
40, 128 CCA 496, LRA1917C 1103. 

[a] Tllustrations.—(1) A claim for 
loss of mail. U. S. v. Hamburg= 
Amerikanische Packetfahrt Actien 
Gesellschaft, 212 Fed. 40, 128 CCA 
496, LRA1917C 1108- (2) A claim for 
loss of cargo on a vessel which sank 
as a result of a collision with the ves- 
sel in respect of which limitation was 
claimed. The Florida, 212 Fed. 334. 


43. The Countess, [L920 by 2798 


44, Ihiability for corporate debts 
or acts in general see Corporations 
§§ 1474-1798. 


646 [58 C.J.]J 
Stockholders of a corporation, to which the vessel 
invelved belongs, may limit their direct liability for 
the debts and liability of the corporation, imposed 
upon them by state constitutional provision, under 
the Limited Liability Act,*® and the effect of the act 
in this regard may not be avoided on the theory that 
their liability under such constitution is an inde- 
pendent one voluntarily assumed by contract.*® 


[§ 1125] c. Nonmaritime Torts and Injuries Com- 
pleted on Land.*7 Prior to the amendment of 1884,*% 
the Limited Liability Act did not extend to the own- 
ers individual liability for nonmaritime torts by the 
master or crew;*® the statute being construed to in- 
clude only maritime losses in respect of which re- 
lief could be given in a court of admiralty,®° and 
was confined to wrongs, the consummation of which 
took place and became complete on the waters nayi- 
gated by the offending vessel.°! | The amendment of 
1884 extended the operation of the statute to non- 
maritime torts, committed without the privity or 
knowledge of the owner,®? and the constitutionality 
of the amendment in this respect has been upheld. 
The limited liability legislation does not, however, 
extend protection against loss occasioned by the con- 
tact of the vessel with a pile structure, constructed 


45. Flink v. Paladini, 279 U. S. 59,|] Fed. 519. 
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See The West Point, 271 
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by the owner of the vessel, attached to the land but 
extending into navigable waters without due precau- 
tions to guard against accidents, in the absence of 
any neglect or want of care on the part of those on 
the vessel.®4 

[§ 1126] d. Obstructing Navigation.°® The right 
to limit liability arising from the sinking of a ves- 
sel, which results in obstructing navigation, has been 
recognized or upheld.®* So the right of an owner 
of a vessel, which had sunk and was an obstruction 
to navigation, to limit liability in respect of an 
action by a municipality to recover the cost of rais- 
ing and removing the vessel, has been recognized 
where the owner had not assumed liability in the 
matter.°* 

[§ 1127] e. Improper Navigation.6* Under the 
United States act, in general, the owner may limit 
his liability in respect of damages or injuries re- 
sulting from faults of navigation of those in charge 
of the vessel.5® Under the English statute permit- 
ting limitation under certain circumstances for in- 
juries or loss by improper navigation of the vessel,®° 
the improper navigation may arise from a breach 
of contract’! or from a simple tort.®? It is the nay- 
igation of the ship which gives a right to limitation 


the vessels, that after abandonment it 


49 SCt 255, 73 L. ed. 613. 
46. Flink v. Paladini, supra. 


47. Admiralty jurisdiction in re- 
spect of torts in general see Admir- 
alty §§ 118-127. 


4g. Act June 26, 1884 [23 U.S. St. 
oc MUP ConaL seis ys USCA tit 46) 8 
189. 


49. Richardson v. Harmon, 222 U. 
8.) 96,,32, SCt 27,, 56 du..-ed.. 110s) ‘The 
Steam Dredge No. 6, 222 Fed. 576 [aff 
241 Fed. 69, 154 CCA 69 (certiorari 
den sub nom. Standard Gas Light Co. 
v. Packard Co., 244 U. S. 659 mem, 
37 SCt 745 mem, 61 L. ed. 1375 mem) ],. 


50. Goodrich v. Gagnon, 36 Fed. 
123. See Elwell v. Bender, 79 Hun 
243, 29 NYS 357 (where the right to 
enforcement of liability in a state 
court was upheld). 


51. Goodrich Transp. Co. v. Gag- 
non, 36 Fed. 123. But see In re Ves- 
sel Owners’ Towing Co., 26 Fed. 169 
(imitation in respect of injury to a 
bridge and property and = persons 
thereon, resulting from a vessel’s cul- 
lision with such bridge). 


[a] Fire communicated to build- 
ings'and goods on land.—It was held 
that the act did not include liability 
for the destruction of buildings and 
goods on the land by fire communicat- 
ed by a vessel; if the owners were 
liable in such case, the liability ex- 
tended to the whole value of the prop- 
erty destroyed. Goodrich Transp. Co. 
v. Gagnon, 36 Fed. 123; King v. 
American Transp. Co., 14 F. Cas. No. 
7,787, 1 Flipp. 1. Contra In re Good- 
rich Transp. Co., 26 Fed. 713 [prohibi- 
tion granted Ex p. Phenix Ins. Co., 118 
U. S. 610, 7 SCt 25, 30 L. ed. 274]. 


5@. Richardson v. Harmon, 222 U. 
So 96,, 82'SCt 27,56 ie ed. 110; The 
Atlas No. 7, 42 F. (2d) 480; In re 
Highland Nav. Corp., 24 F. (2d) 582 


[aff 29 F, (2d) 37]; The Irving F. 
Ross, 8 F. (2d) 3138; The No. 6, 241 
Fed. 69, 154 CCA 69 [certiorari den 


sub nom. Standard Gaslight Co. v. 
Packard Co., 244 U. 8S. 659, 837 SCt 745, 
61 L. ed. 1875]; The Rochester, 230 


Fed. 502 (limitation permitted in re- 
spect of destruction of buildings on a 
wharf by fire communicated from a 
barge). 


[a] Right to limit liability recog- 
nized or upheld.—(1) Injury to a 
drawbridge caused by a vessel. Rich- 
ardson v. Harmon, 222 U.S. 96, 32 SCt 
2%, 36 timed. 110. 1¢2)) wnijuries;von 
shore to persons and property result- 
ing from the explosion of a boiler on 
a vessel. The Omar D. Conger, 1 F. 
2a) 32% (3) Injury, resulting in 
death, to the driver of a truck caused 
by the tort of those aboard a vessel 
from which goods were being loaded 
onto the truck. The Atlas No. 7, 42 
F. (2d) 480. (4) Injuries to pipes in 
the bed of a stream, caused by a 
dredge which was engaged in improv- 
ing navigation. The No. 6, 241 Fed. 
69, 154 CCA 69 [certiorari den sub 
nom. Standard Gaslight Co. v. Pack- 
ard Co., 244 U. S. 659, 37 SCt 745, 61 
L. ed, 1375]. 


53. The Steam Dredge No. 6, 222 
Fed. 576 [aff 241 Fed. 69, 154 CCA 69 
(certiorari den sub nom. Standard Gas 
Light (Coww:.Packard :Coj0242° 0048! 
659 mem, 37 SCt 745 mem, 61 L. ed. 
1375 mem) ]. 


54, Darrall v. Southern Pac. Co., 
47 La. Ann. 1455,17 S 884. 


55. Liability in general see Nay- 
igable Waters §§ 119-130, 


ee The Irving F. Ross, 8 F. (2d) 
313. 
{a] Thus, where a tug, with @ 


barge laden with ashes, towed the 
barge into a slip where the barge sank 
and obstructed the use of an adjoining 
wharf, the tug owner was entitled to 
limit his liability. The, Irving . F. 
Ross, 78 E...(2d), 313° ; 


57. City of Newark v. Mills, 35 FP. 
(2d) 110; In re Highland Nav. Corp., 
24 H. (2d) 582, 585 [aff 29 F. (2d) 37]; 
Hagan v. Richmond, 104 Va. 728, 52 
SH 385, 3 LRANS 1120. 


“The court is of the opinion that 
the petitioner had a right to abandon 


was relieved from all obligations to 
remove the vessel, and that, if not, 
it still had a right to limit its liabil- 
ity.” In re.Highland Nay. Corp., su- 
pra. 


[a] Rule applied notwithstanding 
a state statute or municipal ordinance 
imposed the cost of removal on the 
owner. In re Highland Nav. Corp., 24 
EF. (2d) 582 [aff 29 F. (2d) 37]; Hagan 
v. Richmond, 104 Va. 723, 52 SE 385, 
3 LRANS 1120. 3 


[b] Personal liability.—City’s per- 
mit to moor vessels at a pier did not 
create a landlord and tenant relation- 
ship, as respects personal obligation 
as to the condition of the property or 
to remove the sunken vessel. In re 
Highland Nav. Corp., 24 F. (2d) 582 
fafii29 (2d) sia 


58. Collision see infra § 1128. 
Neves by tug to tow see infra § 


‘Privity or knowledge of owner see 
infra § 1144. 


59. In re Mexican-American, etc., 
SS.'Corp., 34 F. (2d) 674; The City of 
Rome, 24 F. (2d) 729; The Oneida, 
282 Fed. 238; In re St. Louis, etc., 
River Packet Co., 266 Fed. 919; The 
North Star, 255 Fed.'955, 167 CCA 247; 
In re Rapid Transit Ferry Co., 
Fed. 786 [aff sub nom. The Mauch 
Chunk, 154 Fed. 182, 83: CCA 276]; The 
George W. Roby, 11 Fed. 601, 49 CCA 
pe ee on other grounds 103 Fed. 


[a] Ilustration.—Errors in navi- 
gation resulting in a vessel’s colliding 
with a bridge. The Longfellow, 104 
Fed. 360, 45 CCA 379 [aff 93 Fed. 246]. 


60. Merchant Shipping Act 1894 
[57 & 58 Vict. c 60 § 508 (a)]. 


[a] “Improper navigation’? means 
wrongful navigation. The Wark- 
worth, 9 P. D. 145. 

61. The Vigilant, [1921] BP. 812% 


Wahlberg v. Young, 45 L. J. Q. B. 783. 


62. The Vigilant, [1921] P. 312: 
Wahlberg v.. Young, 45 hl. J. Q. B.783" 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of liability, and not the negligence of individuals®? 
on the vessel at fault,°* although, of course, the fact 
that the negligence of individuals is involved does 


not prevent lmitation.®® 


[§ 1128] f. Collision.°* 


2 


the vessel of the earrier.72 


68. The Alde, [1926] P. 211. 
64. The Alde, supra, 
[a] Necessity for negligence of 


master or crew.—The operation of the 
statute is not confined to negligence 
of the mwster or crew. The Wark- 
worth, OUiearDied’45< fateh SePs, Dr 20). 


[b] Assistance of persons on an- 
other vessel.—Notwithstanding indi- 
viduals on a vessel, other than that 
in respect of which limitation was 
sought, had used a capstan on their 
vessel to aid in the movement of the 
vessel first mentioned, limitation 
could be had. The Alde, [1926] P. 211. 


65. The Alde, supra. 


66. Liability in general see Colli- 
sion Ui 'C. J. p 1004. 


Cia Norwich. ete: Transp, Com ve 
Wright, 13 Wall. (U. S.) 104, 20 L. ed. 
585; In re Norwich, ete., Transp. Co., 
18 F. Cas. No. 10,362, 17 Blatchf. 221 
[aff sub nom. The City of Norwich, 
18) We (S. 46855 6 SCt 1150, 307 bh. .ed. 
134]. 


68. Norwich, etc., Transp; Co. v. 
Wriecht, 13 Wall. (U._S.) 7104, 20. ZL. 
ed. 585; U.S. v. New York, 8 F. (2d) 
270; The City of Camden, 292 Fed. 93; 
The North Star, 255 Fed. 955, 167 CCA 
247; Boston Mar. Ins. Co. v. Metropoli- 
tan Redwood Lumber Co., 197 Fed. 
TOS, dy (CCA,97; Van Eyken vy. Erie 
ReCon ll Miamed wil2s bine. Georze Ws. 
Roby, 111 Fed. 601, 49 CCA 481 [mod 
on other grounds 103 Fed. 328]; In re 
Norwich, etc., Transp. Co., 18 F. Cas. 
No. 10,362, 17 Blatchf. 221 ‘Laff sub 
nom. The City of Norwich, 118 U.S. 
468, 6 SCt 1150, 30 L. ed. 134]. See 
Cook v. Mallory, 6 F. Cas. No. 3,163. 


[a] Charterer of lighter may, if 
without privity or knowledge, limit li- 
ability for injury to the lighter result- 
ing from collision with his own tug, 
which was caused by the tug. The 
Elfrida, 14 F. (2d) 237. 


69. Norwich, etc., Transp. Co. v. 
Wright, 13 Wall. (U. S.) 104, 20 L. ed. 
585; U.S. v. New York, 8 F. (2d) 270; 
The George W. Roby, 111 Fed. 601, 49 
CCA 481 [mod on other grounds 103 
Fed. 328]. y; 

70. In re Norwich, ete., Transp. 
Co., 18 F. Cas. No. 10,362, 17 Blatchf. 
221 [aff sub nom. The City of Nor- 


wich, 118 U. S. 468, 6 SCt 1150, 30 L.° 


ed. 134]. 

71. The City of Rome, 24 F. (2d) 
729: The Alola, 228 Fed. 1006. 

72. The San Rafael, 134 Fed. 749 


[rev on other grounds 141 Fed. 270, 
79° CCA 388]; In re Rapid Transit 


Ferry Co., 124 Fed. 786 [aff sub nom. | 724, Ta CCAs-56: 
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caused by improper navigation,”?® but it has been 
held that this statutory provision does not apply to 
that portion of the damage resulting from the loss 


of business due to the loss of use of the injured ves- 


sel.7¢ 


The right of a person, 
otherwise entitled, to limit liability in respect of loss 
or damage arising from collision includes loss or 
damage to cargo on the vessel, as to which limita- 
tion is sought,®* damage to other vessels*® and their 
cargoes,°® and personal injuries,’° including death,*! 
suffered by a passenger as a result of a collision 
caused in part by the negligence of the officers of 
The provisions of both 
the English™® and the Canadian™¢ statutes providing 
for limitation of liability for loss or damage to 
another ship or goods or merchandise thereon caused 
by improper navigation permit limitation in respect 
of injury to another vessel resulting from collision 


eniyaee 


The Mauch Chunk, 154 Fed. 182, 83 
CCA, 276]. 


[a] Rail and water route.—Under 
a through ticket for land and water 
carriage, the claim of a passenger on 
a steam ferry boat for damages grow- 
ing out of a collision is one for a 
maritime tort within the jurisdiction 
of a court of admiralty, and against 
which the owner of the vessel is en- 
titled to a limitation of liability, al- 
though such owner is a railroad com- 
pany operating the vessel in connec- 
tion with its road, and the passenger 
was being carried on a ticket which 
entitled him to both land and water 
carriage, The San Rafael, 134 Fed. 
749 [rev on other grounds 141 Fed. 
210, 72 CCA 388]. 


73. Merchant Shipping Act 1894 
[57 & 58 Vict. c 60 § 503 (1) (d)]. 


74. Canadian Shipping Act [Rev. 
Steel 906) G 113 $920 Ca) ]: 


75. The Warkworth, 9 P. D. 145; 
Croswell v. Daball, 47 Ont. L. 354. 


[a] Thus there was “improper 
navigation” and the statute applied 
where a collision occurred through 
the bad steering of the vessel in re- 
spect of which limitation was sought, 
which was the result of a defect in 
the steering gear caused by the fault 
of persons on shore employed to super- 
vise the machinery of the vessel. 
The Warkworth, OAM Bee Dy ake Nay, 


What constitutes “improper navi- 
gation” in general see supra § 1127. 


76. Croswell v. Daball, 47 Ont. L. 
354, 

77. Caused by collision see supra § 
1128. 


Passengers see infra § 1133. 


Seamen see infra § 1134. 


"7s. (‘Craig.v. Continental, Ins. -Co., 
(ATS Ssa63c,el2 SCE Miso ed. 336 
[aff 8 FE. Cas. No. 4,506, 6 Ben. 378]; 
Butler v. Boston, ete., SS. Co., 130 U. 
Si 527, 99SCt 612,32: L.ved. 10075 The 


Atlas No. 7, 42 F.- (2d) 480; In re 
Hastern  Dransp,: Co, 30 By (Zid) 2355; 
The Rochester, 230 Fed. 519; Cook 


v. Smith, 187 Fed. 538, 109 CCA 304; 
The Southside, 155 Fed. 364; Quinlan 
v. Pew, 56 Fed. 111, 5 CCA 438; The 
City of Columbus, 22 Fed. 460; In re 
Long Island North Shore Pass., etc., 
Transp. Co., 5 Fed. 599; The Epsilon, 
8 F. Cas. No. 4,506, 6 Bem 378; Rounds 
y. Providence, etc., SS. Co., 14 R. I. 
344, 

fa] Ilustrations.—(1) Injury to 
a stevedore engaged in unloading coal. 
The Harry Hudson Smith, 142 Fed. 
(2) Personal in- 


[§ 1129] g. Personal Injuries.77 
States act permits limitation in respect of personal 
injury‘*® and injuries resulting in death,’® notwith- 
standing the statutory provisions as to apportion- 
ment among claimants®® and as to the transfer to 
trustees of the interest in the vessel and freight®+ 
apparently refer to injuries to, and loss of, prop- 


The United 


[§ 1130] h. Liability Arising, from Breach of Con- 
tract®*—(1) In General. 
extended the operation of the Limited Liability Act 
to debts and liabilities ex contractu incurred with- 
out the knowledge or privity of the owner.%® 


The amendment of 188484 


It 


juries arising out of the stranding of 


genyoesel. The Amsterdam, 23 Fed. 
79. Butler v. Boston, ete., SS. Co., 


130) Ul S. 527, 9 SCHCI2 32s trod saline 
In re Hastern Transp. Co., 37 F. (2d) 
355; The Muriel, 25 F. (2d) 505; The 
tochester, 230 Fed. 519; Monongahela 
river Cons. Coal, ete., Co. v. Hurst, 
200 Fed. 711, 119 CCA 127; The City 
of Columbus, 22 Fed. 460; In re Long 
Island North Shore Pass., etc., Transp. 
Co., 5 Fed. 599. See In-re.Gravel 
Products Corp., 24 F. (2d) 702 [certio- 
rari den 277 U. S. 599 mem, 48 SCt 
561 mem, 72 L. ed. 100 mem]. 


[a] MWlustrations.—(1) Death of 
a stevedore. Flynn v. Christenson, 
273 Fed. 385. (2) Death of gratui- 


Warnken v. 
(3) Death of 


tous invitee or licensee. 
Moody, 22 F. (2d) 960. 


a guest. The Muriel, 25 F. (2d) 505. 
80. U. S. Rev. St. § 4284; USCA 
tit 46 § 184, 


Apportionment in general see infra 
So aris 


Si.,, U.S. Rev. St. $4285: 
tit 46 § 185. : 

Transfer to trustee in general see 
infra § 1150. 


82. Rounds v. Providence, ete., SS. 
Co., 14 R. I. 344 [quot with appr But- 
ler v. Boston, ete., SS. Co., 130. U. S. 
52%, 9 SCrv6l2, 22-lay ean, 


[a] Harmonizing provisions of 
statute.—(1) Such provisions as to 
apportionment and transfer are to be 
brought into correspondence with the 
fundamental provision (U. S. Rev. St. 
§ 4283; USCA tit 46 § 1838), (2) gov- 
erning the matter (Rounds v. Provi- 
dence, ete., SS. Co., 14 R. I. 344 [quot 
with appr Butler v. Boston, ete., SS. 
Co;; 130° UW. 3S. 527,59" SCG lee ea a, 
ed. 1017]). 

83. Wages of master or seamen 
see infra § 1134. ( 


84. See supra § 1122. 


85. Richardson v. Harmon, 222° U- 
S.196, 82. SCty2l, dO Le ed. 10: 


[a] Contracts of master or others 
engaged in navigation of vessel.—(1) 
The Limited Liability Act, as so 
amended, includes’ contracts, not 
within the privity or knowledge of 
the owner, made by the master (Go- 
key v. Fort, 44 Fed. 364; Laverty v. 
Clausen, 40 Fed. 542; The Amos D. 
Carver, 35 Fed. 665) (2) or by others 
engaged in the navigation of the ves- 
sel (Laverty v. Clausen, supra). 

[b] Prior to amendment, the Lim- 
ited Liability Act did not include ob- 
ligations ex contractu incurred with- 


USCA 
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has been held or recognized, however, that, even as 
amended, the act does not permit limitation of the 
owner’s liability on his own or personal contract,*® 
even such as relate to the voyage; 
includes a contract which the owner has expressly 
It has’been laid 
down that, by a “personal contract,” as here used, 
is meant a contract made by the person or corpora- 
tion to be bound as distinguished from one imputed 


authorized,’ or has ratified.*? 


90 


to such person or corporation. 


the foregoing general rule denying limitation, in 


out his knowledge or privity. Rich- 
ardson v. Harmon, 222 U. 96, 32 
SCH2 75056 Ab. sede 11/0" 

[c] Mass. Rev. St. (1835) (ed 


1836) p 295 c 32 § 1, which provided 
that “no ship-owner shall be answer- 
able beyond the amount of his inter- 
est in the ship and freight, for any 
embezzlement, loss, or detention by 
the master, or mariners, of any goods, 
wares, or merchandise, or any prop- 
erty put on board of such ship or ves- 
sel, nor for any act, matter, or thing, 
damage, or forfeiture, done, occa- 
sioned, or incurred by the said master 
or mariners, without the privity or 
knowledge of such owner,” applied 
only to cases where the master was 
guilty of tort or misconduct, and not 
to cases of contracts by the master 
made lawfully and within the scope 
of his authority. Pope v. Nickerson, 
19 F. Cas. No. 11,274, 3 Story 465. 


86. Capitol Transp. Co. v. Cambria 
Steel Co., 249 U. S. 334, 39 SCt 292, 63 
i. ed. 631; Luckenbach v. W. J. Mc- 
Cahan Sugar Refining Co., 248 U.S. 
OD MS 9 NS Ct LD eye Goma CC elit Opty eAsEIRY 
1522 [mod The Julia Luckenbach, 235 


Fed. 388]; Pendleton v. Benner Line, 
SAGHUe Seo Do moons Ol sso), O2mluaed. 
770 fart 217 Meda 497, 133 CCA 349) 


and rev 210 Fed. 67]; Richardson v. 
Harmon, 222 U. S. 96, 32 SCt 27, 56 L. 
ed. 110; The Linseed King, 48 F. (2d) 
311;; The Atlas No. 7, 42 FB. (2d) 480); 
invre Nieder, 11 F. (2d). 417; Bhe 
84-H, 296 Fed. 427 [certiorari den,sub 
nom. Randolph v. Bouker Contracting 
Co., 264 U. S. 596, 44 SCt 454, 68 L. ed. 
867] (recognizing the rule); The LE. 8. 
Atwood, 289 Fed. 737; The Loyal, 204 
Fed. 930, 123 CCA 252; Great Lakes 
Towing Co. v. Mill Transp. Co., 155 
Fed. 11, 88 CCA 607; Rudolf v. Brown, 
137 Fed. 106; Douse v. Sargent, 48 Fed. 
695; Gokey v. Fort, 44 Fed. 364; Mc- 
Phail v. Williams, 41 Fed. 61; Laver- 
ty v. Clausen, 40 Fed. 542; The Amos 
D. Carver, 35 Fed. 665; Hanschell v. 
Swan, 23 Misc. 304, 51 NYS 42. 


{a] Express warranty of sea- 
worthiness.—(1) Liability for loss 
of cargo, based on an express war- 
ranty of seaworthiness, contained in 
a charter party of a particular vessel, 
is not the subject of limitation. 
Pendleton v. Benner Line, 246 U. S. 
353, 38 SCt 330, 62 L. ed. 770 [aff 217 
Fed. 497, 133 CCA 349, and rev 210 
Fed. 67]. See In re Sinclair, 22 F. 
Cas. No. 12,895 (where it was held, in 
a case arising before the amendment 
of 1884, that there could be no limi- 
tation of personal liability for damage 
by breach of, warranty of seaworthi- 
ness). (2) The owner could not 
limit liability for injury to cargo, 
where the charterer had issued a bill 
of lading to the shipper of the cargo 
and the charter contained an ex- 
press obligation by the owner to 
maintain the vessel in a seaworthy 
condition, regardless of whether the 
Owner knew of the unseaworthy con- 
dition. Luckenbach v. W. J. McCahan 
Sugar Refining Co., 248 U. S. 139, 39 
SCtai53, 63 isi reds 1710, 1 AR 1590" 
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87 and the rule 


Notwithstanding 


f(3) “The warrantor has misled the 
warrantee by falsely assuring him of 
the truth through the warranty, and 
the wrong consists of the assurance, 
the warrantee’s reliance upon it, and 
his loss; just as in cases of deceit, ex- 
cept that no scienter is necessary. 
- . . Regarded in this way, which 
is probably the correct way historical- 
ly, it follows inevitably that a breach 
of warranty should be held to be with 
the warrantor’s privity, because all 
the elements of the cause of action 
are ‘done, occasioned, or incurred’ by 
him personally; that is to say, he 
personally gives the false assurance, 
he intends the warrantee to rely upon 
it, and the loss arises from the mis- 
taken reliance, as he knows it will. 
Thus he personally occasions the loss. 
It is impossible to see how the Su- 
preme Court could have held that 
knowledge of the falsity of the war- 
ranty was an element in the cause of 
action to which the warrantor must 
be privy.” The Soerstad, 257 Fed. 
130. 


[b] Implied warranty of sea- 
worthiness.—(1) Where the owner of 
a lighter had a written contract, cov- 
ering an extended period, to furnish 
lighterage service, the court held 
that there was an implied warranty of 
seaworthiness which was part of the 
personal contract, for liability for a 
breach of which there could be no 
limitation. The Loyal, 204 Fed. 930, 
123 CCA 252 [aff 198 Hed. 591]. (@) 
Where, however, there was no writ- 
ten agreement and no express war- 
ranty of seaworthiness, the right to 
limit liability was recognized. Poco- 
moke Guano Co. v. Eastern Transp. 
Co., 285 Fed. 7. See The Ice King, 
261 Fed. 897 [certiorari den sub nom. 
Morris, ete., Dredging Co. v. Cornell 
Stéam Boat Co., 251 UscS. 559, 40 SCt 
180, 64 L. ed. 414] (where limitation 
of liability of a tug for injury to her 
tow was ailowed). (3) Thus, on the 
hiring of a barge by telephone from 
the agent of the corporation owner 
to convey the cargo from a steamship 
in the harbor to a nearby factory, any 
warranty of seaworthiness that might 
be implied did not operate as an ex- 
press warranty, to preclude the own- 
er from claiming limitation of liabil- 
ity. Pocomoke Guano Co. v. Eastern 
Transp. Co., supra. 


[ec] Contract to remove sunken 
vessel.—Purchasers of a sunken ves- 
sel, who had agreed with the seller 
to remove such vessel, were not en- 
titled, in proceedings for limitation 
of liability, to order restraining, pend- 
ing proceeding, enforcement of a 
judgment against them for the ex- 
pense of removal. In re Nieder, 11 F, 
(2d) 417. 


[d] Express contract to be answer- 
able for damages.—An owner pro hac 
vice of a tug could not limit liability 
for injury to a tow where, by contract, 
such owner had agreed to furnish tug 
service and to be answerable for all 
damages that might occur, arising 


through negligence on the part of 


[§ 1130, 


some cases the view has been taken that the mere 
fact that the owner personally makes the contract 
does not prevent the limitation of liability for dam- 
age or injury arising from a breach of a stipulation 
in such contract, not within the owner’s privity or 
knowledge,®! and that the term “personal contract” 
has thus far been limited to those of the nature of 
warranties where the obligation was to be performed 
by the obligor personally,?? and does not necessarily 
include a promise which involves the future con- 
duct. of the promisor;®* nor does it include promises 


himself or his employees or trespass- 
The E. S. Atwood, 289 Fed. 737. 


ers. 

[e] Contract for supplies.—The 
rule applies to a contract for sup- 
plies. Rudolf v. Brown, 137 Fed. 106; 


The Amos D. Carver, 35 Fed. 665. 


{[f] Contract to insure.—Where a 
carrier contracts to insure cargo, and 
fails to do so, and the cargo is lost 
by the sinking of the vessel, the car- 
rier cannot limit his liability to the 
value of the vessel. Laverty v. Clau- 
sen, 40 Fed. 542. See The Annie, 261 
Fed. 797 [aff sub nom. People’s Nav. 
Co. v. Toxey, 269 Fed. 793] (recogniz- 
ing rule in a case in which there was 
no showing that a contract to insure 
was made). 

[g] Contract by managing agent. 
—The act, as amended, does not au- 
thorize limitation of liability on a 
contract for repairs, made by the man- 
in the 


aging agent of the owners, 
Pore port. Gokey v. Fort, 44 Fed. 


Privity or knowledge as to unsea- 
Worrumuere in general see jfnfra § 


87. In re Nieder, 11 F. (2d) 417. 
And see cases supra note 86. 


Alpes McPhail v. Williams, 41 Fed. 


[a] 
pairs and supplies. 
liams, 41 Fed. 61. 


89. American Warehouse, etc., Co. 
v. Davison Lumber Co., 240 Fed. 126, 
1538-CCA 162. 


[a] Rwle applied in respect of a 
charter party for carrying capacity 
only, made by the master, without 
authority, and which would have been 
invalid unless it had been ratified by 
the owner. American Warehouse, 
etc., Co. v. Davison Lumber Co., 240 
Hed 126, 1s CCAM 628 


TMllustration.—Contract for re- 
McPhail vy. Wil- 


90. Benner Line v. Pendleton, 217 
Fed. 497, 133 CCA 349 [aff 246 U. S. 
353, 38 SCt 330, 62 L. ed. 770]. 

91. The Soerstad, 257 Fed. 130. 


But see The Loyal, 204 Fed. 930, 123 
CCA 252 (where limitation was re- 
fused). : 


[a] In case of personal injury, in- 
curred in course of the voyage, the 
view was taken that the right to limit 
liability could not be defeated merely 
on the ground that there was a con- 
tract, express or implied, on the part 
of the owners that the vessel was sea- 


worthy. Quinlan v. Pew, 56 Fed. 11 
5 CCA 438. ; capes 
92. The No. 34, 25 F. (2d) 602 [cer- 


eee sup nom. L. Boyers’ Sons 
0. vy. Hogan, 278 U. S. 606, 49 SCG 
73 Le 6d. 5331s : ar: 


93. The Soerstad, 257 Fed. TSO shy 


_ Where 7 the promises — 06 
involves the future conduct of the 
promiisor, the loss is ‘done, occasioned, 
or incurred,’ not by the promise and 
the promisee’s reliance upon it, but 
by the failure to perform the act stip- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1130-1133] 


to do acts necessarily performed through the inter- 
vention of others.°4 


Effect of charter. The mere fact that a charterer 
of a vessel, in respect of which limitation is sought, 
has by contract assumed a personal responsibility 
im respect of the claim or damage involved does 
not prevent the owner from limiting lability.®® 


[§ 1131] (2) Part Owner. Notwithstanding the 
amendment of 1884, which, in a proper case, relieves 
part owners from liability in solido and which also 
confines the liability of each part owner to his in- 
dividual interest in the vessel and her freight,?® 
a part owner may not limit his liability to his pro- 
portionate share of the debt or obligation,®* or to 
the value of his share of the vessel and freight,°§ 
in the ease of liability on his personal contract, in- 
eluding a contract which he has expressly author- 
ized,°®® or has ratified! and a contract entered into 
by one part owner, acting for all and intending to 
bind all.2. On the other hand, it has been held or 
recognized that the provision of such amendment 
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which permits one part owner to avoid liability 
in solido for the whole debt or obligation applies, 
in a proper case, in the case of liability on a con- 
tact made by one part owner, where limitation is 
sought by another part owner who was not a party 
to the contract,? or where the contract was made 
by the master under his general authority to bind 
the owners,* and a part owner may, in a proper case, 
limit his liability to his share of the vessel where 
the contract was made by another part owner.?~° 


[§ 1132] i. Claim for Repayment of Freight. A 
claim for the repayment of freight money paid in 
advance, but not earned by reason of the failure 
of the ship to deliver the cargo, is not one of the 
claims in respect of which limitation may be had 
under the United States act.’ 


[§ 1133] j. Injuries to, and Losses of, Passen- 
gers.’ The United States act permits limitation 
in respect of liability for personal injuries to pas- 
sengers,®? including personal injuries resulting in 
death,1® whether the lability is based on the gen- 


ulated.” The Soerstad, supra. 


[a] If failure to perform results 
without knowledge or privity of 
promisor (1) he is entitled to the im- 
munity of the statute. The Soerstad, 
257 Fed. 130. (2) It will so. result 
when he delegates that performance, 
provided he selects such delegates as 
the contract permits, and the mis- 
carriage results from their failure. 
The Soerstad, supra. 


94. The No. 34, 25 F. (2d) 602 [cer- 
tiorari den sub nom. L. Boyers’ Sons 
Cow va velogan, 275 Us S- 606, 49 SC 
ils (Sh WE Sexe Bch 


[a] Mere breach of promissory ob- 
ligation to be performed by a servant 
of the owner (1) without the privity 
or knowledge of such owner, does not, 
according to these cases, take the 
case out of the operation of the Lim- 
ited Liability Act. The No. 34, 25 F. 
(2a) 602 [rev on other grounds sub 
nom. L. Boyer’s Sons Co’s. Pet., 23 F. 
(2d) 201 (certiorari den 278 U. S. 606, 
49 SCt 11, 73 L. ed. 533)]; The Soer- 
stad, 257 Fed. 130 (Pendleton v. Ben- 
ner sine, 246 UU. S. 353, 38 SCt 330; 
62 L. ed. 770 [aff 217 Fed. 497, 133 CCA 
349 (and rev 210 Fed. 67)] is ex- 
plained). (2) The owner of a light- 
er was entitled to limit liability for 
injuries to an employee of a steve- 
dore whom the owner of the lighter 
had employed to load the lighter from 
a vessel, by a fall to the deck of the 
lighter from a ladder’ insecurely 
lashed to the ship by a lighterman. 
The No. 34, supra. 


95. The E. S. Atwood, 289 Fed. 737. 


[a] Rule applied even though the 
charter or agreement, which gives 
control to the charterer or to the per- 
son ina similar position, is a so-called 
“family arrangement” by which the 
management of vessels having several 
owners is put in charge of some of the 
owners. The Nat BH. Sutton, 42 F. 
(2d) 229; The E.'S. Atwood, 289 Fed. 
737. 


[b] Tlustration.—The owner of a 
tug, who had in legal effect surren- 
dered it to the operator, was entitled 
to limitation of liability for an error 
in navigation, although the operator 
had assumed liability for negligence. 
The Nat E. Sutton, 42 F. (2d) 229. 


96. See supra § 1114. 


97. Luckenbach v. W. J. McCahan 
Sugar Refining Co., 248 U. S. 139, 39 
SCt 53, 68 L. ed. 170, 1 ALR 1522; 


Warner v. Boyer, 74 Fed. 873; Whit- 
comb v. Emerson, 50 Fed. 128; Douse 
v. Sargent, 48 Fed. 695; McPhail v. 
Williams, 41 Fed. 61; Kerry v. Pacific 


Mar. iCom mio @al a 56.4.0 oe oon GO, 
AmSR 65. 
[a] Ilustrations.—(1) A claim 


for injury to cargo in an action for 
violation of a charter party. Kerry 
v. Pacific Mar. Co., 121 Cal. 564, 54 P 
89, 66 AmMSR 65. (2) A charter par- 
ty made by a corporation as managing 
owner of a vessel. Kerry v. Pacific 
Mari .@o:, ‘supra. ~(3)° Repairs ona 
vessel furnished under order by the 
master who was also part owner. 
Whitcomb v. Emerson, 50 Fed. 128. 


98. American Warehouse, etec., Co. 
v. Davison Lumber Co., 240 Fed. 126, 
153 CCA 162; Douse v. Sargent, 48 
Fed. 695. 


99. McPhail v. Williams, 41 Fed. 
61. 


[a] Illustration.—A contract for 
repairs and supplies entered into by 
one of two part owners with the previ- 
ous knowledge and consent of the 
other. McPhail v. Williams, 41 Fed. 
61. 


1. American Warehouse, etc., Co. 
v. Davison Lumber Co., 240 Fed. 126, 


153 CCA 162; Rudolf v. Brown, 137 
Fed. 106. 
[a] TIllustrations.—(1) A contract 


for supplies for the vessel, entered 
into by one part owner and ratified by 
another. Rudolf v. Brown, 137 Fed. 
106. (2) A charter for capacity only, 
executed by the master, and ratified 
by a part owner. American Ware- 
house, etc., Co. v. Davison Lumber Co., 
240 Fed. 126, 153 CCA 162. 


2. Luckenbach v. W. J. McCahan 
Sugar Refining Co., 248 U. S. 139, 39 
SCt 53, 63 L. ed. 170, 1 ALR 1522 [mod 
235 Fed. 388, 148 CCA 650]. 


3. De Esmoris v. Whitney, etc., 
Shipping Co., 39 F. (2d) 191; Warner 
v. Boyer, 74 Fed. 873; Whitcomb v. 
Emerson, 50 Fed. 128. Compare Great 
Lakes Towing Co. v. Mill Transp. Co., 
155 Fed. 11, 83 CCA 607, 22 LRANS 
769 [certiorari den 207 U. S. 596, 28 
SCt 262, 52 L. ed. 357] (where the 
right to limitation was denied to orig- 
inal stockholders of a so-called corpo- 
ration against whom liability for sup- 
plies furnished to a vessel was as- 
serted individually because of an al- 
leged failure to comply with certain 
provisions of the incorporation laws). 


Tllustrations.— (1) A con- 
tract for supplies. Warner v. Boyer, 
74. Wed. 873. (2) -A contract for-re- 
pairs. Warner v. Boyer, supra. 

4. Warner v. Boyer, supra; Han— 
schell v. Swan, 23 Misc. 304, 51 NYS 
42. 


[a] 


[a] Person advancing money to 
master of ship, without her owner’s 
knowledge, had a claim in the propor- 
tion that each individual share bore to 
the whole liability. Hanschell v- 
Swan, 23 Misc. 304, 51 NYS 42. 


5-6. Douse v. Sargent, 48 Fed. 695. 


7. In re Liverpool, etc., Steam Co..,, 
3 Fed. 168. 


8. Collision see supra § 1128. 


Liability in general see supra §§ 
932-981. 


9. White v. 
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Island Transp. Co., 
233 U. S. 346, 34 SCt 589, 58 L. ed. 
993; In re Mexican-American, etc., 
SS. Corp., 34 EF. (2d) 674; Kitsap 
County Transp. Co. v. Harvey, 15 F. 
(2d) 166, 48 ALR 420; The San Ra- 
fael, 134 Fed. 749 [rev on other 
grounds 141 Weds 270, 72- CCANS83t5 
In re Rapid Transit Ferry Co., 124 
Fed. 786 [aff sub nom. The Mauch 
Chunk, 154 Fed. 182, 83 CCA 276}; 
In re Starin, 124 Fed. 101; The Jane 
Grey, 99 Fed. 582; The City of Colum- 
bus, 22 Fed. 460. See The Arabie, 
34 EF. (2d) 559 (where the right te 
limit liability was conceded). 


[a] Fire and explosion.—Claims 
for personal injury caused by fire and 
explosion on board a steamboat prose- 
cuting her voyage are claims the lia- 
bility for which is limited by the stat- 
ute. In re Long Island North Shore 
Pass., ete., Transp. Co., 5 Fed. 599. 


[b] Negligence after collision.—A 
claim for injury to a passenger on 
the vessel in respect of which limita- 
tion was sought resulting from the 
negligence of the vessel after a colli- 
sion is within the scope of the pro- 
ceedings and may be proved therein 
in a proceeding by a vessel owner for 
limitation of liability growing out 
of the sinking of a vessel in a ecolli- 
sion, although she is exonerated from 
fault for the collision. The City of 
Boston, 159 Fed. 261. 


10. In re St. Louis, 
Packet Co., 266 Fed. 919; The Long- 
fellow, 104 Fed. 360, 45 CCA 379; The 
Jane Grey, 99 Fed. 582; The City of 
Columbus, 22 Fed. 460. 


ete., River 
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eral admiralty law or on a federal or a state stat- 


ute.11 


Personal effects and baggage. 


or for loss or injury to baggage,+* 


11. The City of Columbus, supra. 


[a] Claims for damages given by 
state statute to administrators of 
relatives of person killed by a fire or 
explosion occurring on board a vessel 
navigating the Hast River are cases 
of marine tort, cognizable in ithe 
courts of admiralty, and are among 
the claims the liability for which is 
limited by the statute. In re Long 
-Island North Shore Pass., etc., 
Pranspa Co; dy Hed... 599. 


12. In re Mexican-American, ete., 
Corp., 84 F. (2d) 674; In re Louis- 
ville, etc.,- Packet Co., 95 Fed. 996 


(baggage delivered by the purchaser 
of a ticket and placed upon a wharf 
boat to which the steamer was moored 
was “shipped” within the meaning of 
the act); Wallace v. Providence, etc., 
SS. Co., 14 Fed. 56; Chamberlain v. 
Western Transp. Co., 44 N. Y. 305, 4 
AmR 681. 


{al Baggage delivered by purchas- 
er of ticket and placed on wharf boat 
to which the steamer was moored was 
“shipped” within the meaning of the 
provisions of the act. In re Louis- 
ville, ete., Packet Co., 95 Fed.: 996. 


18. London, etc., R. Co. v. James, 
Res Ch. 24d. 

[a] Personal effects included.— 
The Stella, 8 Aspin. 605. 

14. U. S. Rev. St. § 44938; USCA 
tit 46 § 491. 
| 15. Hines v. Butler, 278 Fed. 877 


[certiorari den 257 U. S. 659, 42 SCt 
185, 66 L. ed. 421]; The Annie Faxon, 
15 Hed, 312,221 CCA 366. [modi 66 
Fed. 575]; Carroll v. Staten Island 
EUECOnnD SING alee; P7VAnERe2 27 ofett 
65 Barb. 32]. See In re Pacific SS. 
Co., 130 Fed. 76, 64 CCA 410, 69 LRA 
71 (apparently recognizing the rule). 
Compare Butler v. Boston, etce., SS. 
Coral s0 Ua SoZ, Soom on SOL 612, re 
L. ed. 1017 (where the court said: 
Svevie aSty Sin £403" eee, does not 
alter the course of proceeding if the 
claim of limited liability is set up by 
the owner. If, in those proceedings, 
it should appear that the disaster did 
happen with his privity or knowledge, 
or, perhaps, if it should appear that 
the requirements of the steamboat in- 
Spection law were not complied with 
by him, he would not obtain a decree 
for limited liability; that is all. We 
say ‘perhaps,’ for it has never yet 
been decided, at least by this court, 
that the owner cannot claim the bene- 
fit of limited liability when a disaster 
happens to a ecoast-wise steamer with- 
out his fault, privity, or knowledge, 


Limitation in re- 
spect of loss of baggage is permitted by both the 
United States act'? and the English act.*® 
to claim limitation in respect of injuries to, or death 
of, passengers, or in respect of loss of, or injury to, 
their baggage has been denied in cases coming with- - 
in the provision of the statute'* providing for the 
liability of the owner for the full amount of dam- 
age to passengers or their baggage on steam vessels, 
resulting from neglect or failure to comply with stat- 
utory provisions for insurance of the safety of such 
vessels, or from certain known defects.*° 
ute in terms imposing full liability does not, how- 
ever, affect limitation in respect of claims for per- 
sonal injuries, including injuries resulting in death,’® 


SHIPPING 


The right 


Such stat- 


involving condi- 


even though some of the requirements 
of the steamboat inspection law may 
not have been complied with’’). 


[a] Rule applied where injuries, 
including injuries resulting in death, 
and destruction of baggage resulted 
from a fire and the owner was negli- 
gent in respect of compliance with 
certain statutes and_ regulations. 
Hines v. Butler, 278 Fed. 877 [certio- 
rari den 257 U. S. 659, 42 SCt 185, 66 
L. ed. 421]. 


[b] Statute not repealed.—U. S. 
Rev. St. (1878). § 4493 [U. S. Comp. 
St. (1901) p 3058], was not repealed by 
the act of June 26, 1884 (1 U.S. Rev. 
St. Suppl. 440). The Annie Faxon, 75 
Fed. 312, 21 CCA 366 [mod 66 Fed. 
S751. 


1657, Canadian. PaewR.2'Co se Bet, 
278 Fed. 180; The Longfellow, 104 
Bed. 360, 45° CCA (379. [ath 793 hed: 
246]; In re Long Island North Shore 
Pass.;-ete:, ©£ransp. Co.,) 5) Hed.599. 


[a] Effect of statute.—The statute 
does not take claims for personal in- 
jury or loss of baggage out of the 
limited liability statute, but merely 
imposes a further condition of the 
limitation of liability in those classes 
of cases that the injury did not hap- 
pen by reason of any of the causes 
mentioned in § 4493. In re Long Is- 
land North Shore Pass., etc., Transp. 


Co.) 5 Meds 599" 
[b] Persons other than passen- 
gers.—Where the charterer of a 


motor ship, who agreed with a con- 
tractor to deliver materials and sup- 
plies to a place where a wharf was 
being constructed and to transport all 
equipment back to a certain place, 
permitted the contractor’s employees 
to accompany the ship during the 
transportation of such equipment 
without exacting or expecting pay, 
the charterer, on injury to such em- 
ployees, was entitled to limit his lia- 
bility, since such employees were not 
passengers within Rev. St. § 4493. 
Sees v. A. Paladini, Inc., 5 F. (2d) 


[c] Failure to comply with Inter- 
national Navigation Rules does not 
subject the shipowner to unlimited 
liability for damage to passengers or 
their effects, under Rev. St. § 4493. 
eer Pac. R. Co’s. Péts. 278 Ped: 


[ad] As to foreign vessels see 
cone dion Pac. R. Covs Pet., 278 Med, 


17. 
supra. 


Canadian Pac. R. Co.’s Pet., 


[§§ 1133-1134 


tions to which such statute does not apply, and a 
like rule applies in respect of the statute*® render- 
ing an owner liable if the person in command of 
a steamer navigating a river elects to proceed after 
a warning that further navigation is unsafe."® 


[§ 1134] k. Injuries or Obligations to, and Losses 
of, Officers, Seamen, or Other Employees.”° 
United States act permits limitation in respect of 
liability for injuries to seamen or other persons 
employed on the vessel, in respect of which lmi- 
tation is sought,?+ and, since the Merchant Marine 
Act of 1920, governing the enforcement of claims 
based on personal injury to, or death of, a sea- 
man,?2 did not repeal the Limited Liability Act 
in so far as such act permits limitation in respect 
of such claims,?* limitation may be had, in a proper 
case, of a liability, the enforcement of which is 


The 


1s. U. S. Rev. St. § 4487; USCA 


tit 46 § 480. 


19. The Longfellow, 104 Fed. 360, 
45 CCA 379 [aff 93 Fed. 246]. 


20. Ibiability in general see Sea- 
men §§ 634-728. 


Privity or knowledge see passim 
infra §§ 1138-1146. 


21. The Oloha, 35 F. (2d) 447 [rev 
on other grounds sub nom. Langnes’ 
Pet., 32 EF. (2d) 284]; Paladini v. 
Flink, 26. -(2d) “21 [aff 279° US: 
59s 499 SCtUN255,. 7138 Leds. 713 he ane 
Columbia, 25 F. (2d) 516 [aff sub 
nom. In re Union Ferry Co., 25 F. 
(2d) 518 (certiorari den 277 U. 
S. 595, 48 SCt 530, 72 L. ed. 1005)]; 
The 84-H, 296 Fed. 427 [certiorari 
den sub nom. Randolph v. Bouker Con- 
tracting’ Co., 264 U.S. 596, 44<SGE 
454, 68 L. ed. 867]; Canadian Pac. R. 
Co.’s Pet., 278 Fed. 180. See In re 
Gravel Products Corp., 24 F. (2d) 720 
[certiorari den 277 U. S. 599 mem, 48 


SCt 561 mem, 72 L. ed. 100 mem] 
(where limitation was allowed); The 
Saginaw, 139 Fed. 906. 

[a] Illustrations.—(1) Where a 
fatal fire resulted from improper 
equipment and lack of adequate 
means to extinguish fires. Christo- 


pher v. Grueby, 40 F. (2d) 8 [mod on 
other grounds sub nom. The Com- 
monwealth, 31 F. (2d) 142] [limita- 
tion permitted as to some owners). 
(2) Where the injuries incurred 
through the explosion of a boiler. 
Patton-Tully Transp. Co. v. Turner, 
269 Fed. 334. 


Effect of workmen’s compensation 
acts see infra notes 25-27. 


22. Act June 5, 1920 [41 U.S. St. 


oes 1007 c¢ 250 § 33]; USCA tit 46 


Suits under statutes in general see 
Seamen passim §§ 634-728. 


23. In re East River Towing Co., 
266 U. S. 355, 45 SCt 114, 69 L. ed. 
324 [answering certain questions The 
Edward, 291 Fed. 1017];-In re East- 
ern Transp. Co., 37 F. (2a) 355; The 
Clarence P. Howland, 6 F. (2d) 791; 
Charles Nelson Co. v. Curtis, 1 F. (2a) 
774 [rev 294 Fed. 926]. 


[a] Employers’ Liability Act, ap- 
plicable to railroads (Act April 22 
1908 [35 U. S. St. at L. 65 c 149 § i]: 
USCA tit 45 § 51) did not repeal the 
Limited Liability Act in respect of 
injuries to employees on vessels op- 
erated in connection with the rail- 
Cae Raseeie, 204 Fed. 266, 122 

aff on other groun 
Fed. 644]. = oS 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1184-1136] 


sought under the Merchant Marine Act.24 


Workmen’s compensation acts. The longshore- 
man’s and harbor workers’ compensation act express- 
ly provides that the limited liability act shall not 
apply in any suit at law or in admiralty where an 
employer has failed to secure compensation as re- 
quired by the act, or in any proceeding for compen- 
sation, any addition to compensation, or any civil 
penalty,’® and, on the theory that liability to pay 
compensation awards under certain compensation 
acts arises from the employer’s personal contract,?° 
the view has been taken that such liability is not 
within the purview-of the limited liability act.27 


Wages. By virtue of an express prohibition in 
the amendment of 1884, applicable to persons em- 
ployed by the owners,”* a claim for a seaman’s wages 
is not subject to limitation,?® and.a part owner may 
not limit his lability in respect of the master’s 
wages,*° although another owner, who is owner 
pro hae vice, is ultimately lable for the whole 
amount.*1 


Transportation. Limitation has been denied in re- 
spect of the claim of seamen for transportation to 
the home port, where they are prematurely dis- 
charged.3? 


SHIPPING 


[58 C.J.) 654 


master of a scow.?3 


[§ 1135] 1. Loss of, or Injury to, Property on 
Vessel.** The United States act applies in respect 
of an unjustifiable sale of cargo by the master in a 
foreign country after his vessel has been condemned 
as unseaworthy.*> So, also, the right to limit la- 
bility in respect of loss of, or injury to, cargo on 
the vessel, in respect of which limitation is sought, 
has been recognized or upheld under both the United 
States act?® and the English act.?7 


Fire. Notwithstanding the owner of a vessel may 
not claim exemption from liability under the stat- 
ute providing, in substance, that no owner of a ves- 
sel shall be liable for any loss or damage which 
may happen to any merchandise on board such ves- 
sel, by reason or by means of fire happening to, or 
on board, the vessel, unless such fire is caused by 
the design or neglect of such owner,*® the cireum- 
stances may be such as to permit limitation, under 
the Limited Liability Act, in respect of loss or dam- 
age to cargo by fire on the vessel.?°® 


[§ 1136] m. Liability of Tug for Injury to, or 
Loss of, Tow and Cargo of Tow.*® The United 
States act permits the limitation of the liability of 
the owner of a tug for the loss of, or injury to, the ~ 
tow,*1 or the cargo on the tow,*? as where the in- 


Personal effects. 


24. The William A. McKenney, 41 
F. (2d) 754: In re Crosby Fisheries, 
24 BF. (2d) 555; El Mundo, 7 F. (2d) 
1005 {rev 294 Fed. 577]; The Clar- 
ence.) Howland, °6° F.. (Cd) 7925 
Charles Nelson Co, v. Curtis, 1 F. (2d) 


774 [rev 294 Fed: 926]. See In re 
Union Sulphur Co., 4 F. (2d) 1023 
[rev sub nom. The El Mundo, 294 


Fed. 577] (apparently recognizing the 


rule). And see cases supra note 23. 
25, Act; March. 4, 1927 -[44..U.38. 
St. at L. 1446 c 509 § 48]; USCA tit 


33 § 948. See The Linseed King, 48 
Hier (2a) 23 kb. 

26. imitation of liability arising 
from personal contract in general see 
supra § 1130. 

27. The Linseed King, 48 F. (2d) 
311 (New Jersey act). 


23. Act Juné~?26, 1884 [23- St. at 
Mercerenl2k S lets USCA seit 46" § 


189. 
29. Inre.Castrian SS. Co., 290 Fed. 
Se 
30. Douse v. Sargent, 48 Fed. 695. 
81. Douse v. Sargent, supra. 
32. In re Murphy, 27 F. (2d) 908, 


909 [rev on other grounds 32 F. (2d) 
87]. 

“Again, admiralty courts are ex- 
pected to do complete justice wherever 
they can, and in this case the owner 
has insured to the amount of $75,000, 
which covers him for his loss of the 
ship, and I think it would be inequi- 
table, under these facts, for the owner 
to collect his insurance and not send 
the men back to the port of shipment.” 
In re Murphy, supra. 

[a] Tllustration.—A vessel found- 
ered as a result of striking a sunken 
object and the crew left the vessel 
in lifeboats. In re Murphy, 27 F. (2d) 
908 [rev on other grounds 32 F. (2d) 
87]. 

33. The Oneida, 282 Fed. 238. 

[a] Rule applied where the loss 


Limitation has been permitted 
in respect of the loss of the personal effects of the 


occurred during the rendition of a 
gratuitous towage service by a gaso- 
line launch, in respect of which lim- 
itation was sought. The Oneida, 282 
Fed. 238. 


34. Cargo on tug see infra § 1136. 

Collision basis of liability see su- 
pra. § 1028" 

Liability in general see supra §§ 
636-828. 


35. The Giles Loring, 48 Fed. 463. 


[a] State statute.—Where a stat- 
ute of the state where the owners of 
a vessel resided provided that such 
owners shall not be liable for the 
wrongful acts of the master beyond 
the value of their interests in the 
vessel and freight, and the master, 
after the execution of a bottomry bond 
greater than the value of the owners’ 
interests above mentioned, sold a por- 
tion of the cargo which was sound and 
might have been transhipped, the 
owners were not liable to the ship- 
pers for the cargo sold by such wrong- 
ful act of the master. Pope v. Nick- 
erson, 19 F. Cas. No. 11,274, 3 Story 
465. 7 


36. In re McDonald Transp. Co., 4 
F, (2d) 1010; The City of Para, 44 
Fed. 689; Price v. Southern R. Co., 
173 N. C. 394, 92 SH 182. 


[a] Rule applied to loss of cargo 
on a scow, lighter, or barge, hired by 
the owner of the cargo to receive such 
cargo from a steamship. Wessel v. 
Charleston Lighterage, ete., Co., 25 
F. (2d) 126; Robert A. Munroe Co. v. 
Chesapeake Lighterage, etc., Co., 283 
Fed. 526; Pocomoke Guano Co. v. 
Eastern Transp. Co., 278 Fed. 745 [aff 
285 Fed. 7]. 


37. London Rangoon Trading Co., 
Ltd. v. Ellerman “Gines, litd., 39 T. 
Tie Re 284. 


28. Exemption from liability un- 
der such statute see supra §§ 580-595. 


39. Hines v. Butler, 278 Fed. 877 
[certiorari den 257 U. S. 659, 42 SCt 


jury or loss resulted solely from negligence of em- 
ployees of the owner, in charge of the tug.*? 


a 
So, 


185, 66 L. ed. 421). 


[a] “Merchandise,” as used there- 
in, does not include horses and trucks 
on a ferryboat in charge of the driv- 
ers. The Garden City, 26 Fed. 766 
(proceeding in which the right to 
limit liability was claimed). 


Privity or knowledge see 
1146. 


49. liability in general see Tow- 
age [38 Cyc 566 et seq]. 


41. The Mahanoy, 
[certiorari den 258 U. 
272, 66 L. ed. 794]; The Richard F. 
Young, 245 Fed. 499; In re The ‘Mur- 
rell, 200 Fed. 826 [aff sub nom. Bal- 
timore, etce., Barge Co. v. Eastern 
Coal Co., 195 Fed. 483, 115 CCA 393]; 
The Marie Palmer, 191 Fed. 79 [aft 
sub nom. South Atlantic Towing Co. 
v. Chaney,!202.Bed. 1023, 120 COA 
664]; In re Moran, 120 Fed. 556. 


[a] Rule applied where the dam- 
age sustained by the tow occurred dur- 
ing the rendition of a gratuitous tow- 
age service by a gasoline launch, in 


infra § 


273 Fed. 668 
S. 618, 42 SCt 


respect of which limitation was 
sought. The Oneida, 282 Fed. 238. 
42. The Mahanoy, 273 Fed. 668 


[certiorari den 258 U. 
212; 66) Trr-ed='794))5 
Young, 245 Fed. 499, 


S. 618, 42 SCt 
The Richard F. 


43. Bronx Barge Corp. v. Connelly 
MRAanSpie CORD. oD) He (20pie2 9 4 laEed 
Star slo wanew ete nConcy Bets yO)" Be 


(2d) 452 [aff 30 F. (2d) 454 (certiorari 
den 279 U. S. 844, 49 SCt 265, 73° L. 
ed. 989)]; The Mary T. Tracy, 298 
Fed. 528 [rev 8 F. (2d) 591]; The Ice 
King, 261 Fed. 897 [rev 256, Fed. 895 
and certiorari den sub nom. Morris, 
ete., Dredging Co. v. Cornell Steam 
Boat Cop, 25H Sis 5507440" S Cees Or 
64 L. ed. 414]; The Soerstad, 257 Fed. 
130; The Richard F. Young, 245 Fed. 
499. See Consolidated Coal Co. v. 
Knickerbocker Steam Towage Co., 200 
Fed. 840 (where the right to limit was 
apparently not disputed). And see 
cases supra notes 41, 42. . 


[a] Tllustrations.—(1) Failure to 


652 [58 C.J.] 


both under the English** and the Canadian*® stat- 
ute, the right of the owner of a tug to limit his lia- 
bility for injury to her tow has been recognized. 


[§ 1137] n. Costs of Action To Enforce Liability. 
The liability of a person, who seeks limitation, for 
the costs of a prior action against him to enforce 
the liability, is not, it has been held, subject to lim- 


itation.*® 


[§ 1138] I. Privity or Knowledge and Personal 
Acts or Omissions of Person Seeking Limitation‘*®” 
In view of the fact that, by the 
terms of the United States act, the limitation of 
liability is provided for in respect of acts, matters, 
etc., done, occasioned, or incurred without the priv- 
ity or knowledge of the owner,** limitation may not 
be had under the act if the owner is chargeable with 
privity or knowledge within the meaning of the 
act,*® and a like rule applies under a similar pro- 
owner is charge- 


—l. In General. 


vision of the English Act,*® if the 


seek a place of safety during bad 
weather, which resulted in the tow’s 


going adrift with resultant injury. 
Bronx Barge Corp. ov. Connelly 
Transp.-Corp., 85 FE. (2a) 294. (2) 


Negligence of the master of a tug, 
during the performance of the tow- 
age contract, which resulted in a col- 
lision between the tug and the tow 
and the sinking of the tow. The 
Soerstad, 257 Fed. 130. 


44. The Vigilant, [1921] P. 312. 


[a] Improper navigation.—(1) In 
this connection the improper casting 
off of the tow line by the tug, while 
the towage was proceeding, is im- 
proper navigation within the mean- 
ing of the statute (The Vigilant, 
(O21) Patet2)9 (2) ash formanstance; 
transferring the tow line to another 
tug while the tow was still under the 
influence of the tide (The Vigilant, 
supra). 


45. Point Anne Quarries, Ltd. 
v. The M. F. Whalen, 39 T. L. R. 37; 
Waldie v. Fullum, 12 Can. Exch. 325 
[dist sub nom. Sewell v. The Brit- 
ish Columbia Towing, etc., Co., 9 Can. 
SC. aati. = 


46. In re Starin, 124 Fed. 101. 


[a] TIllustration.—Costs, exclusive 
of interest taxed as part of the costs, 
of an action in a state court. In re 
Starin, 124 Fed. 101. 


46144. Personal contract of owner 
see supra §§ 1130, 1131. 


47. U.S. Rev. St. § 4283; USCA tit 


46 § 188. 


[a] Repeal.—The provision as to 
“privity or knowledge’ was not re- 
pealed or affected by the amendment 
of June 26, 1884 [23 U.S. St, at L. 
i Ce lak §) 18s PUSCAS tite4aGusa son. 
Capitol Transp. Co. v. Cambria Steel 
Coy 2490 Use oat, soyeCe 292, Oa lu. 
ed. 631; Richardson vy. Harmon, 222 
Wen. OG, o2e5Ctect, 06 Weeds) Lil(s 


48. Sinclair Nav. Co.’s Pet., 27 F. 
(2d) 606; Maryland: Transp. Co. v. 
Dempsey, 279 Fed. 94; Boston Tow- 
boat Co. v. Darrow-Mann Co., 276 Fed. 
778 [certiorari den 258 U. S. 620, 42 
SCt 272, 66 L. ed. 794]; The Santa 
Rosa, 249 Fed. 160; The Drill Boat 
No. 4, 233 Fed. 589 [affi sub nomi 
Hastern SS. Corp. v. Great Lakes 
Dredge, etc., Co., 256 Fed. 497, 168 
CCA 3 (certiorari dism 250 U. S. 676, 
40 SCt 8, 63 L. ed. 1202)]; In re Smith, 
193 Fed. 395, 113 CCA 391; Oregon 
Round Lumber Co. vy. Portland, ete., 


- ss 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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able with actual fault or privity;°° and the owner 
may not successfully claim limitation of liability 
arising from his own tort.°? 


Liberal construction of statute. 
that the statute should be construed liberally in 
favor of the owner who seeks limitation in order to 
effectuate the purposes of the statute’? has been 
applied in determining whether or not the damage 


The general rule 


or injury occurred with the privity or knowledge, or 


the master.°* 


SS. Co., 162 Fed. 912; Weishaar v. 
Kimball SS. Co., 128 Fed. 397, 63 CCA 
139, 65 ALR 84 frev 123 Fed. 838]; 
The Maria and Elizabeth, 12 Fed. 627; 
The Maria and Elizabeth, 11 Fed. 520; 
Darrall v. Southern Pac. Co., 47 La. 
Ann. 1455, 17 S 884; Brinson v. Nor- 
folk Southern R. Co., 169 N. C. 425, 
86 SE 371. 


[a] Tug and tow.—The owner of 
a tug who gave directions to the tug 
and failed to send assistance to barg- 
es for several days after being no- 
tified that the tug had cast them loose 
in Chesapeake Bay during a storm, 
was not entitled to limitation of lia- 
bility for the loss of one which had 
sunk in the meantime. Maryland 
Transp. Co. v. Dempsey, 279 
Dempsey v. Maryland Transp. Co., 269 
Fed. 665. 


[b] Extended liabilities under 
amendment of 1884.—The provision 
as to privity or knowledge is appli- 
cable to cases to which the right of 
limitation was extended by such 
amendment (Act June 26, 1884 [23 U. 
De pob. Abele Cu lade Sali Sil sew SCAU Cit 
46 § 189). Pendleton v. Benner Line, 
2ACRU A) Shesbo So Ss Otuss 0 62nelened: 
770; Great Lakes Towing Co. v. Mill 
Transp. Co., 155 Fed. 11, 88 CCA: 607, 
22 LRANS 769 [certiorari den 207 U. 
S. 596, 28 SCt 262, 52 L.. ed. 357). 


49. Merchant Shipping Act of 1894 
[57 & 58 Vict. c 60 § 503]. 


50. Standard Oil Co. v. Clan Line 


Steamers, Wat, Bil 924q Awe Cl 008 
Asiatic Petroleum Co., Ltd. v. Len- 
nard’s Carrying Co., Ltd. [1914] 1 


ve 419; Lhe Bristol City, [1921] P. 


51. Richardson v. Harmon, 222 U. 
S. 96, 32 SCt 27, 56 L. ed. 110; The 
Atlas No. 7, 42 F. (2d) 480; The 84-H, 
296 Fed, 427 [certiorari den sub nom. 
Randolph v. Bouker Contracting Co., 
264 U. S.°596, 44 SCt 454, 68 du: ed. 
867]; Great Lakes Towing Co. v. Mill 
Transp. Co., 155 Fed. 11, 88 CCA 607; 
The Republic, 61 Fed. 109, 9 CCA 386; 
Darrall v. Southern Pac. Co., 47 La. 
Ann. 1455,17 S 884. See Monongahela 
River Cons. Coal, etc., Co. v. Hurst, 
200 Fed. 711, 119 CCA 127 (apparent- 
ly recognizing the rule). 


[a] Ilustrations.—(1) Negligence 
of the owners of a derrick in respect 
of furnishing safe appliances, and of 
directing work, which resulted in in- 
juries to an employee on a derrick 
used in a canal, prevented limitation. 


Med. 94; 


resnited from the personal fault, of the owner.** 


Master’s privity or knowledge. 
owner is not deprived of the benefit of the statute 
by the existence of the privity or knowledge of 


In general the 


Causes of damage orinjury. The privity or knowl- 
edge which will defeat the right of limitation must 
be in respect of a matter which actually contributes 
to the damage or injury in respect of which limita- 
tion is sought,®® and the rule applies in respect of 


The Teddy, 226 Fed. 498. (2) Loss 
occurring through the contact of a 
vessel owned by a carrier with pile 
structures negligently placed by such 
carrier in navigable waters. Darrall 
v. Southern Pac. Co., 47 La. Ann. 1455, 
17 S 884. 


[b] Personal negligence not 
shown.—The fact that one represent- 
ing the owner of a dredge made rea- 
sonable efforts to ascertain the lo- 
cation of certain pipes in the bed of 
a stream, in which the dredge was 
being operated, prevented the exist- 
istence of personal negligence on the 
part of the owner and limitation could 
be had in respect of an injury to such 
pipes resulting from the operation of 
the dredge. The No. 6, 241 Fed. 69, 
154 CCA 69. 


[c] Reservation of remedy for 
personal liability.—The remedy 
against the master, officers, or seamen 
of the vessel for any personal liabil- 
ity is expressly reserved, notwith- 
standing such master or seaman is 
the owner or part owner. Rev. St. 
(1878) § 4287; USCA tit 46 § 187, 


52. See supra § 1104. 


53. The North Star, 3 F. (2d) 1010; 
Patton-Tully Transp. Co. v. Turner, 
269 Fed. 334; The Marie Palmer, 191 
Fed. 79 [aff sub nom. South Atlantic 
Towing Co. v. Chaney, 202 Fed. 1023, 
120 CCA 664]. 


54. The Marie Palmer, supra; Ore- 
gon Round Lumber Co. v. Portland, 
ete., Ss. Co;, 162) Med. 912.) In’ re Old 
Dominion SS. Co., 115 Fed. 845; Quin- 
lan v. Pew, 56 Fed. 111, 5 CCA 438. 


Master’s or crew’s acts or omission 
aber. liability in general see supra 


55. The City of Rome, 24 F. (2d) 
729; In re Rapid Transit Ferry Cos 
124 Fed. 786 [aff sub nom. The Mauch 
Chunk, 154 Fed. 182, 88 CCA 276]. 
See The City of Para, 44 Fed. 689 
(where limitation was allowed). 


[a] Failure to post inspector’s 
rules in a place where they could be 
conveniently read, did not render the 
owner privy to a collision, and de- 
prive him of the right to a limitation 
of liability on account thereof, where 
the collision did not result from the 
want of knowledge of the rules by 
the pilot, but from his failure to ob- 
serve rules of which he had knowl- 
edge. In re Rapid Transit Ferry Co., 
124 Fed. 786 [aff sub nom. The Mauch 
Chunk, 154 Fed. 182, 83 CCA 276]. 


§§ 1138-1140] 


an alleged personal default of the owner,®® and priy- 
ity or knowledge in respect of certain negligent acts 
does not defeat limitation where other negligent 
acts were the sole proximate cause of the loss or 


injury.°* Where, however, the privity or knowledge 


is in respect of a matter which is a concurrent, and 
not the sole, cause, limitation may not be had.°§ 


Rights and status of part owners.®® There is 
authority for the view that the knowledge or privity 
of a part owner is not necessarily the knowledge or 
privity of another part owner, under the United 
States act,®° and under the English act, the “fault” 
of one part owner does not prevent other part own- 
ers from limiting liability.*4 There is authority for 
the view that a part owner, notwithstanding his 
privity or knowledge, is liable under the amendment 
of 1884 only for that proportionate share of the total 
liability which his individual share bears to the 
whole.*? 


Question of law and fact. The question as to the 
existence of privity or knowledge is primarily a 
question of fact.®* 


[§ 1139] 2. What Is ‘“Privity,’ “Knowledge,” or 
“Actual Fault” in General. The phrase “privity or 


SHIPPING 


(58°C. 3.] 653 
knowledge” used in the above provision of the Unit- 
ed States act®* has been defined as a personal par- 
ticipation of the owner in some fault, or act of 
negligence, causing or contributing to the loss, or 
some personal knowledge or means of knowledge of 
which he is bound to avail himself of a contemplat- 
ed loss, or of a condition of things likely to produce 
or contribute to the loss, without adopting appro- 
priate means to prevent it.°° Such “knowledge” or 
“privity,” to defeat the right to limit liability, must 
be not merely constructive but in a measure ac- 
tual,°° that is, actual, in the sense of knowledge or 
authorization, or immediate control of the wrongful 
acts or conditions, or through some kind of person- 
al participation in them,®? and the necessity for the 
presence or existence of personal concurrence or 
participation,®® or of personal knowledge or means 
of knowledge,°® has frequently been asserted. Neg- 
ligence of itself does not necessarily establish the 
existence on the part of the owner of a vessel of 
privity or knowledge,*® although, it has been said, 
there may be negligence which will.™! 

[§ 1140] 3. “Privity” or “Knowledge” of Corpo- 


ration.‘? A corporation may, of course, be charged 
with “privity” or “knowledge,”**? or what may be 


56. The North Star, 255 Fed. 955, 
167 CCA 247. See In re Highland 
Nav. Corp., 24 F. (2d) 582 [aff 29 F. 
(2d) 37] (where limitation was grant- 
ee The Drill Boat No. 4, 233 Fed. 


57. Bronx Barge Corp. v. Connelly 
Transp. Corp:., 35 EF. (2d) 294. See 
Red Star Towing, etc., Co.’s Pet., 30 
F. (2d) 452 [aff 30 F. (2d) 454 (cer- 
tiorari den 279 U. S. 844, 49 SCt 265, 
73 L. ed. 989)] (where limitation was 
allowed). 


58. The Linseed King, 24 F. (2d) 

967; The Capt. Jack, 169 Fed. 455. 
59. Seaworthiness see infra § 1141. 
60. In re Meyer, 74 Fed. 881. 


[a] Master sued as part owner.— 
Prior to the amendment of 1884 (Act 
June 26, 1884 [23 U. S. St. at L. 57 ¢ 
121) SAS. USCA tit 46 §.189), it 
was held that, where the master of a 
vessel, who was in charge of the ves- 
sel at the time of a collision, was 
sued with others, as a part owner, 
and not as the wrongdoer or active 
cause of the collision, limitation as to 
all owners was permissible. Thorp 
v. Hammond, 23 F. Cas. -No. 14,004 
{rev 12 Wall. 408, 20 L. ed. 419]. 


Gla) Dhe Spirit, Joffe. the, Ocean, 
Brown. & L. 336, 167 Reprint 388. 


[a] Master as. part owner.—(1) 
Under a statute substantially the 
same as the Merchant Shipping Act 
of 1894, the view was taken that the 
fact that the master, who was a part 
owner, was personally at fault did 
not deprive the other part owners of 
the benefit of the statute. The Spirit 
of the Ocean, Brown. & L. 336, 167 
Reprint 388. (2) A like conclusion 
was reached under an earlier statute 
in which there was different phrase- 
ology. Wilson vy. Dickson, 2 B. & Ald. 
2, 106 Reprint 268. (3) So the view 
was taken under the earlier statute 
that if the master, although guilty of 
a fault, was sued merely as part own- 
er he could claim the benefit of the 
limitation as well as the other pant 
owners. The Volant, 1 W. Rob. 383, 
166 Reprint 616. (4) To hold him li- 
able in such a case he must be sued 
as master in the first instance. The 
Volant, supra. 


62. In re Meyer, 74 Fed. 881. 


63. Boston Towboat Co. vy. Dar- 
row-Mann Co., 276 Fed. 778 [certiora- 
ri den 258 U. S. 620, 42 SCt 272, 66 
L. ed. 794]. 


64. See supra § 1138. 


65. Lord v. Goodall, ete., SS. Co., 
15 F. Cas. No. 8,506, 4 Sawy. 292, 300 
Patie LO 2: UseSir541) 26s eda 224], “To 
same effect see In re Eastern Transp. 
Colnped HCG) soo Canadians Pace ik: 
Co.’s Pet., 278 Fed. 180. 


[a] “Privity” .and “knowledge” 
compared and distinguished.—A dis- 
tinction ‘has been made between the 
words “privity” and “knowledge,” as 
so used by statements that: (1) The 
“knowledge” contemplated by the 
statute is knowledge of something 
contributory to a loss for which the 
shipowner is liable (1 Benedict Adm. 
(5th ed) [quot Wessel v. Charleston 
Lighterage, etc., Co., 25 F. (2d) 126, 
128]), (2) and that “privity” is the 
failure to make use of that knowl- 
edge to prevent such loss (1 Benedict 
Adm. (5th ed) [quot Wessel  v. 
Charleston Lighterage, ete., Co., su- 
pra). (3) “Privity” includes at least 
as much as the word “knowledge.” 
Quinlan v. Pew, 56 Fed. 111, 117, 5 
CCA 438. 


[b] “Privity’ in common law 
sense.—The term “privity,’ as used 
in the act, is not employed in any of 
the technical senses of the common 


law. Quinlan v. Pew, 56 Fed. 111, 
117, 5 CCA 438. 

66. The Miami, 43 F. (2d) 562; 
The 84-H, 296 Fed. 427 [certiorari 
den sub nom. Randolph v. Bouker 
Contracting Co., 264 U. S. 596, 44 SCt 
454, 68 L. ed. 867]; The Oneida, 282 


Fed. 238; Canadian Pac. R. Co.’s Pet., 
278 Fed. 180; The Colima, 82 Fed. 665. 
See Van Byken v. Erie R. Co., 117 Fed. 
712 (apparently recognizing the rule). 


[a] Relation of principal and 
agent.—The privity or knowledge re- 
ferred to in this statute is not that 
which arises out of the mere relation 
of principal and agent, by legal con- 
struction. The Colima, 82 Fed. 665. 

[b] Imputation of “knowledge” or 
“privity-,-—‘‘We, of course, do not 
overlook the fact that there is in law 


imputed knowledge, and therefore 
there may be imputed privity. Each 
of these arises where the owners give 
an order for the doing of a particular 
thing in a particular way, and assume 
that it is done, or do not inquire 
whether or not it is afterwards ac- 
complished. Under such circum- 
stances the word ‘privity’ is even more 
pertinent than ‘knowledge;’ because, 
while the conduct of the owners 
would in law impute knowledge, they 
would also actively partake. Each is 
also imputed to those who refuse to 
see, or who are guilty of perverse- 
ness, or of Such crass negligence as 
amounts to it.” Quinlan y. Pew, 56 
Fed. 111, 117, 5 CCA 438. 


67. The Oneida, 282 Fed. 238; The 
Colima, 82 Fed. 665. 


68. The 84-H, 296 Fed. 427 [certio- 
rari den sub nom. Randolph v. Bou- 
ker Contr. Co., 264 U. S. 596, 44 SCt 
454, 68 L. ed. 867]. And see cases 
supra notes 65-67. : 


“There must be some personal con- 
currence, or some fault or negligence 
on the part of the owner himself, or 
in which he personally participates, 
to constitute such privity, within the 
meaning of the act, as will exclude 
him from the benefit of its provi- 
sions.” Lord v. Goodall, ete., SS. Co., 
4 Sawy. 292, 301 [aff 102 U. S. 541, 
26 L. ed. 224). 


69. In re Eastern Transp. Co., 37 
B.. (20). 35556 Canadian Pac, RK. Ce.s 


Pet., 278 Fed. 180. 
pra notes 65-67. 


70. Deslions v. La Compagnie Gén- 
érale Transatlantique, 210 U. S. 96, 
28 SCt 664, 52 L. ed. 973; In re Hast- 
ern) Transp, Co., 37 HH. (2d)s 3555 Kat= 
sap County Transp. Co. v. Harvey, 15 
F. (2d) 166, 48 ALR 420; Patton- 
Tully Transp. Co. v. Turner, 269 Fed. 
334; The Virginia, 264 Fed. 986 [aff 
sub nom. Hines y. Butler, 278 Fed. 
877 (certiorarieden 257 U. S. 659, 42 
SCt 185, 66 L. ed. 421)]. 


71. The Virginia, supra. 


72. Right of corporation to limit 
liability in general see supra § 1110. 


73. The Linseed King, 24 F. (2d) 
967; Maryland Transp. Co. v. Demp- 
sey, 279 Fed. 94; The Miami, 43 F. 


And see cases su- 


654 [58 C.J.] 


regarded as its personal fault,7* which will prevent 
limitation under the United States act. 
hand, the corporation may be without privity or 
knowledge of conditions and so entitled to the benefit 


of the act.*® 


“Privity”’ or “knowledge” of officers, agents, or 
In the case of a vessel owned by a 
corporation, the “privity” or “knowledge” of a man- 
aging officer or agent of the corporation may be the 
“privity” or “knowledge” of the owner within the 
meaning of the act, and sufficient to prevent “lim- 
itation,”’? and in this connection the corporation is 


employees.’® 


562. And see cases infra note 


[a] Structural defects existing for 
extended period.—(1) Corporate own- 
er was bound to know of defects of 
serious nature, structural in charac- 
ter, and existing for a long time, 
which rendered the boat unseaworthy. 
whee Miami.) 43°eE iC2d)i b62-4 C2) eee 
corporation was not entitled to limita- 
tion of liability against a claim for 
the death of an employé resulting 
from an apparent structural defect 
which had existed for five years. In 
re P. Sanford Ross, 204 Fed. 248, 
122 CCA 516 [rev 196 Fed. 921]. 


74, The Capt. Jack, 169 Fed. 455. 
{a] Illustrations.—(1) Limitation 
was not allowed, in respect of the 


use of defective boom on scow or 
lighter used to raise sunken vessels, 
which resulted in death of an em- 
ployee marine engineer. The Capt. 
Jack, 169. Fed. 455. (2) Corporate 
owner of a barge which sprung a leak 
while being towed a short distance in 
Hast River, and sank in a Slip, leav- 
ing thirty to thirty-five feet beyond 
the end of the pier, and which was 
not marked as required by law -nor 
removed until after thirty days, 
though a wrecking company offered 
to raise her within a week, was not 
entitled to limit liability for injury 
to a tug which struck the outer end 
of the wreck. The William Nelson, 
296 Fed. 553. (38) A dredge company, 
locating its drillboat on a ledge in a 
Boston harbor channel, was charged 
with knowledge that accidents were 
liable to occur if it sank and was 
not marked in a suitable manner, and 
it was negligent if it failed to man 
the drillboat with men instructed and 
reasonably competent to perform the 
marking; it was chargeable person- 
ally for damages resulting from a col- 
lision with its sunken drillboat, where 
it failed to instruct a watchman to 
mark the boat in case it sank and was 


not entitled to limit its liability. 
Eastern SS. Corp. v. Great Lakes 
Dredge, .etc., Co., 256 Fed. 497, 168 


CCA 3 [aff 250 Fed. 916, and certiora- 
ri dism 250, U. S. 676, -40 SCt 8) 68 du. 
ed. 1202]. 


[b] Corporation cannot be excused 
for lack of necessary equipment with- 
out any proof that a supply of such 
equipment was available or that it 
was the duty of any agent to obtain 
it, In) rel. Sanford Ross, Ine, 204 
Fed. 248, 122 CCA 516 [rev 196 Fed. 
921]. 


75. Wessel vy. Charleston Lighter- 
age, etc., Co., 25 F. (2d) 126; Stand- 
ard Wholesale Phosphate, etc., Works 
v. Chesapeake Lighterage, ete., Co., 
16 F. (2d) 765; Poecomoke Guano Co. 
v. Hastern Transp. Co., 285 Fed. 7; 
The Steam Dredge No. 6, 222 Fed. 
576 [aff 241 Fed. 69, 154 CCA 69 (cer- 
tiorari den sub nom. Standard Gas 
izhteCo. ve Packard Con, 2449 Uaes: 


SHIPPING 


On the other 
due diligence.*® 


[§ 1140 


charged with knowledge of what the managing of- 
ficer or agent should have known had he exerciséd 


While it has frequently been laid 


down in broad terms that the “privity” or “knowl- 


edge” which will defeat a corporation’s right to lim- 


ently is 


it liability must be the privity or knowledge of the 
managing officer or officers,‘® the true test appar- 
the extent of the authority of the person 
with whose “privity” or “knowledge” it is sought 
to charge the corporation,*® and it 1s not necessary 
that such person should be a chief executive officer 
of the corporation,*! or, according to some eases, 


659 mem, 37 SCt 745 mem, 61 L. ed.| tion of a steam derrick used in a ca- 


1375 mem)]; In re Eastern Dredging 
Co., 159 Fed. 541 [mod 162 Fed. 860, 
89 CCA 550]; In re Rapid Transit 
Ferry Co., 124 Fed. 786 [aff sub nom. 
The Mauch Chunk, 154 Fed. 182, 83 
CCA 276]; The Colima, 82 Fed. 665. 
See Union Steamboat Co. v. Chaffin, 
204 Fed. 412, 122 CCA 598 [certiorari 
den 229 U. S. 620, 33 SCt 778, 57 L. 
ed. 1354] (apparently recognizing 
rule). ‘: i 


[a] RBule applies in respect of un- 
seaworthiness where a competent 
agent was designated to provide sea- 
worthy vessel. The City of Camden, 
292 Fed.. 93; The Annie Faxon, 75 
Fed. 312, 21 CCA 3866 [mod 66 Fed. 
Gs 


{[b] If government inspectors fail 
to discharge properly their duty of 
inspection of a vessel, privity or 
knowledge of defects which would 
have been revealed by a proper in- 
spection is not to be imputed to a 
corporation owning the vessel, which 
has delegated the matter of inspection 
of the vessel to a competent em- 
ployee. The Annie Faxon, 75 Fed. 
312, 21 CCA 366 [mod 66 Fed. 575]. 


76. Representation of corporation 
by officers and agents in general see 
Corporations §§ 2209-2362. 


Chesapeake Lighterage, 
Co. v. Baltimore Copper 
ete., Co.,:40 EF. (2d) 394; The Brin- 
ton,” 352 EF. (2d)! 54350 Sinelair gNiawes 
Co.’s Pet., 27 F. (2d) 606; The Llewel- 
lyn J. Morse, 25 F. (2d) 973; The 
Linseed King, 24 F. (2d) 967; Arkell 
v. U..8., 13 F. (20) 555; | Phe William 
Nelson, 296 Fed. 558; Maryland 
Transp. Co. v. Dempsey, 279 Fed. 94; 
The Hrie Lighter 108, 250 Fed. 490; 
The Benjamin Noble, 232 Fed. 382 
[aff 244 Fed. 95, 156 CCA 523 (aff sub 
nom. Capitol Transp. Co. v. Cambria 
Steel Co. 249 Ue sSass4y 39) SEt 2928 
63 L. ed. 631)]; In re Jeremiah Smith 
& Sons, Inc., 193! Fed. 395, 113 CCA 
391; Sanbern v. Wright, etc., Light- 
erage Co., 171 Fed. 449 [aff 179 Fed. 
1021, 102 CCA 666]; The Capt. Jack, 
169 Fed. 455; Oregon Round Lumber 
Co. v. Portland, etc., SS. Co., 162 Fed. 
912; In re Hastern Dredging Co., 159 
Fed. 541 [mod 162 Fed. 860, 89 CCA 
550]; Weishaar vy. Kimball SS. Co., 
128 Fed» 397, 68 CCA 139, 65 ALR’ 84 
{rev 123 Fed. 838]; The Colima, 82 
Fed. 665; The Republic, 61 Fed. 109, 
9 CCA 386; Lord vy. Goodall, etc., 
SS. Co., 15 F. Cas. No. 8,506, 4 Sawy. 
292 [aff 102 U. S. 541, 26 L. ed. 224]; 
Haegi v. Providence, etec., SS. Co., 54 
HowPr (N. Y.) 145. 


[a] “Privity” or “knowledge” of 
particular officer or agent chargeable 
to corporation.—(1) Manager of 
freight line. Texas, etc, SS. Co. v. 
Parker, 263 Fed. 864 [certiorari den 
253 U. S. 488, 40 SCt 485, 64 L. ed. 
1026]. (2) Superintendent empow- 
ered to direct employees in the opera- 


etc., 
Smelting, 


nal. The Teddy, 226 Fed. 498. (3) 
Director for film producing corpora- 
tion, in control of enactment of battle 
scene when explosion, resulting in 
personal injuries and deaths, occur- 
red. The Llewellyn J. Morse, 25 F-. 
(2d) 973. (4) Superintendent having 
general control and direction of cor- 
porate business at Boston. Pastern 
SS. Corp. v. Great Lakes Dredge, etc., 
Co., 256 Fed. 497, 168 CCA 3 [aff 250 
Fed. 916 and certiorari dism 250 U. 8. 
676, 40 SCt 8, 63 L. ed. 1202]. 


[b] Knowledge or information as 
to particular matters, chargeable to 
corporation.—(1) Matters affectin> 
seaworthiness in general. In re 
Eastern Transp. Co., 37 EF. (2d) 355; 
The Linseed King, 24 F. (2d) 967; 
Oregon Round Lumber Co. v. Port- 
land, etce:, SS. Co., 162 Bed. 912. (2) 
Insufficient equipment. In re P. San- 
ford Ross, Inc., 204 Fed. 248, 122 CCA 
516 [rev 196 Fed. 921]. (38) Insuf- 
ficiency of crew. The Linseed King, 
supra. (4) Overcrowding. The Lin- 
seed King, supra; Weisshaar y. Kim- 
ball SS. Co., 128 Fed. 397, 68 CCA 139, 
65 ALR 84 [rev 123 Fed. 838]. 


78. Chesapeake Lighterage, ete., 
Co. v. Baltimore Copper Smelting, 
etc., Co., 40 F. (2d) 394; The Teddy, 
226 Fed. 498; Oregon Round Lumber 
Co. v. Portland, etc., SS. Co., 162 Fed. 
912. And see cases supra note 77. 


[a] Tliustration.—Knowledge 
unseaworthiness. 


of 
Chesapeake Light- 
erage, etc., Co. v. Baltimore Copper 
Smelting, etce., Co., 40 F. (2d) 394; 
Oregon Round Lumber Co. y. Port- 
land, ete; SS. 'Co., 162 “Ped :9i25 


79. Craig. wv.i. Continental) Inst) .Co.; 
141 U.S. 638, 12 SCt 97, 35 L. ed. 886; 
In re Hastern Transp. Co., 37 F. (2d) 
355; Canadian Pac. R. Co.’s Pet., 278 
Fed. 180; The No. 6, 241 Fed. 69, 154 
CCA 69; In re Eastern Dredging Co., 
159 Fed. 541 [mod 162 Fed. 860, 89 
CCA 550]; In re Old Dominion SS. 
Co., 115 Fed. 845. 


[a] Executive officer.—A  super- 
vising engineer of repairs for a ferry 
company was not an executive officer 
whose privity or knowledge was the 
privity or knowledge of the corpora- 
tion. “ The Columbia, 25 F. (2d) 516 
Laff sub nom. In re Union Ferry Co., 
25 F..(2d) 518 (certiorari den 277 U. 
S. 595, 48 SCt 530, 72 L. ed. 1005)]. 


80. In re P. Sanford Ross, Ine., 
204 Fed. 248, 122 CCA 516 [rev 196 
Fed. 921]. See In re Jeremiah Smith 
& Sons, Ine., 193 Fed. 895, 113 CGA 
391 (apparently recognizing the rule). 


Beas The Erie Lighter 108, 250 Fed. 
[a] “Managing officer” (1) is any- 


one to whom the corporation has com- 
mitted the general management or 
general superintendence of the whole 
or a particular part of its business. 
The Erie Lighter 108, 250 Fed. 490. 

oe SS ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1140-1141] 


even a corporate officer in the technical sense.82 
any event, however, the “privity” or “knowledge” 
imputable to the corporation must be that of the 
managing officers or supervising agents of the cor- 
poration,** or some one entitled to represent it in 
the premises,** and, usually at least, the “knowledge” 
or “privity” of ordinary servants, employees, or 
agents,*° including a master of a vessel,*® is not suf- 
So a corporation is 
chargeable with knowledge of the existence of de- 
fects, or becomes privy to acts of negligence caus- 
ing the same, only wher persons representing the 
eorporation in such eapacities as to speak for it 
are guilty of some negligence or omission to main- 
tain the vessel in a seaworthy condition.’? 


[§ 1141] 4. Seaworthiness, Equipment, and Man- 


ficient to prevent limitation. 


(2) The superintendent of the marine 
department of a railroad company 
which owned ‘vessels, to whom had 
been committed the general manage- 
ment and superintendence, including 
maintenance and repairs of vessels, is 
the managing officer, and his knowl- 
edge or privity is that of the com- 
pany. The HWrie Lighter 108, supra. 


82. Boston Towboat Co. v. Darrow- 
Mann Co., 276 Fed. 778 [certiorari den 


258 U. S. 620, 42 SCt 272, 66 L. ed. 
794]. Compare McGill v. Michigan 
Dor mcOnslss Hed. Ss, .0o) CCA cols 


(where a person not a general man- 
ager was not the alter ego of a cor- 
poration). 


{a] Illustration.—Fleet manager 
of a corporation which owned tugs 
and barges. Boston Towboat Co. v. 
Darrow-Mann Co., 276 Fed. 778 [cer- 
tiorari den 258 U. S. 620, 42 SCt 272, 


OGiEz ed. 7:94 1% 


83. Wessel v. Charleston Lighter- 
ASC, Cle, Cor, 252d) e126. 


84 In re Eastern Transp. Co., 37 
F. (2d) 355; Standard Wholesale 
Phosphate, etc., Works v. Chesapeake 
Lighterage, etc., Co., 16 F. (2d) 765; 
Pocomoke Guano Co. vy. WHastern 
Transp. Co., 285 Fed. 7. 


85. Craig v. Continental Ins. Co., 
Mee Wi Os: OO Sy hia OO Ii woo ls yO, 


886; The Erie Lighter 108, 250 Fed. 
490. 
fa] Privity or knowledge of 


wrecking master employed by agent 
of underwriter is not the privity or 
knowledge of the owner, within the 
meaning of the statute limiting the 
liability, so as to charge the owner 
with responsibility for the negligence 
of the wrecking master beyond the 
value of the vessel. Craig v. Conti- 
nental Ins. Co., 141 U.S. 638, 12 SCt 
97, 35 L. ed. 886 [aff 26 Fed. 798]. 


86. The Brie Lighter 108, 250 Fed. 
490. 
[a] Master also corporate direc- 


tor.—The fact that the master of a 
tug, through whose fault a tow was 
stranded and lost, was a director of 
the corporation which is the owner 
is not in itself sufficient to establish 
the privity of the owner in such sense 
as to deprive it of the right to limit 
its liability under the statute. The 
Marie Palmer, 191 Fed. 79 {aff sub 
nom. South Atlantic Towing Co. v. 
Chaney, 202 Fed. 1023, 120 CCA 664]. 


87. In re Hastern Transp. Co., 37 
F. (2d) 355; Standard Wholesale, 
Phosphate etc., Works v. Chesapeake 
Lighterage, etc., Co., 16 F. (2d) 765; 
Pocomoke Guano Co. v. Eastern 
Transp. Co., 285 Fed. 7 [aff 278 Fed. 
745]. 


88. “Privity” or “knowledge” of! 


SHIPPING 


In 


corporation see infra § 1140. 


89. Liability arising from breach 
of express warranty see supra § 1130. 


90. Capitol Transp. Co. v. Cambria 
steel Co.) 2490U; Si is34, 39)SCt 292, 
63 L. ed. 631; The Miami, 43 F. (2d) 


562; The Aloha, 35 F. (2d) 447 [rev 
sub nom. Langnes’ Pet., 32 EF. (2d) 
284]; The Linseed King, 24 F. (2d) 
967; The Annie, 261 Fed. 797 [aff 


sub nom. People’s Nav. Co. v. Toxey, 
269 Fed. 793]; In re Reichert Tow- 
ing Line, 251 Fed. 214, 163 CCA 370 
[certiorari den 248 U. S. 565, 39 SCt 
9, 63 L. ed. 424]; Oregon Round Lum- 
ber Co. v: Portland, etc., SS. Co., 162 
Fed. 912. 


[a] Tllustrations. — (1) Over- 
crowding. The Linseed King, 24 F. 
(2d) 967; The Benjamin Noble, 232 


Fed. 382 [aff 244 Fed. 95, 156 CCA 523 
(aff sub nom. Capitol Transp. Co. v. 
Cambria Steel Co., 249 U. S. 334, 39 
SCt 292, 63 L. ed. 631)]. (2) Struc- 
tural weakness of gasoline launch, in 
respect of resistance to pressure of 
ice. The Linseed King, supra. (3) 
Unsafe condition of boiler and fur- 
nace of passenger vessel, repairs hav- 
ing been made thereon without previ- 
ous notice or subsequent inspection 
required by statute and inspector’s 
regulations. The Annie, 261 Fed. 797 
[aff sub nom. People’s Nav. Co. v. 
Toxey, 269 Fed. 793]. 


91. The Llewellyn J. Morse, 25 F. 
(2d) 973; The Nettie Moore, 270 Fed. 
1005. 

{a] MTllustrations.—(1) Ship used 


for making a motion picture was un- 
seaworthy at time of accident, where 
alterations lessened vessel’s strength 
and top of mizzenmast was shot off. 
The Llewellyn J. Morse, 25 F. (2d) 
973. (2) .Owner is, not free from 
personal fault where he sends a ves- 
sel to sea in a leaky condition. In re 
McDonald Transp. Co., 4 F. (2d) 1010. 
(3) Negligence of owner in respect 
of defects in scow or lighter used 
for raising sunken vessels, which re- 
sulted in the death of employee mar- 
ine engineer, was ground for refusal 


of limitation. The Capt. Jack, 169 
Fed. 455. 
[b] Owner is in privity with fault 


or negligence in failing to see ithat 
vessel was in all respects seaworthy. 
Lord v. Goodall, ete., SS. Co., 15 F. 
Cas. No. 8,506, 4 Sawy. 292 [aff 102 
U. S. 541, 26 L. ed. 224]. 


{c] What constitutes “‘seaworthi- 
ness.”—(1) Seaworthiness means ef- 
ficiency of the vessel in_ materials, 
construction, equipment, officers, men, 
and outfit for the trade in which it 
is employed. The Llewellyn J. 
Morse, 25.7. 8.» (2d) 973... (2); \Ehe 
question of the unseaworthiness of a 
vessel on account of her equipment 


| Triestina’s Pet., 34 F. (2d) 152; 
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ning**—a. In General. Even in the absence of any 
question as to the breach of an express warranty 
of seaworthiness by the owner,®® the general rule 
is that an owner may not limit his liability arising 
from unseaworthiness which existed with his priv- 
ity or knowledge within the meaning of the act,?° 
and the restriction on the right of limitation extends 
to liability for the owner’s personal failure to fur- 
nish a seaworthy vessel.®! Thus, to permit limitation . 
for liability arising from unseaworthiness or improp- 
er equipment, it must appear that the owner exer- 
cised due diligence to furnish a seaworthy vessel,?? 
or proper equipment,®* and his failure to exercise 
due diligence to ascertain the condition of the ves- 
sel is sufficient to defeat limitation.®# 
nection, where the unseaworthy condition of a ves- 


In this con- 


is largely determined by custom and 


usage. Boston Mar. Ins. Co. v. Met- 
ropolitan Redwood Lumber Co., 197 
Medy i703) is il7, eC CAN ied Cop eta Seale 


worthiness ...is a relative term, 
and involves inquiry into the condi- 
tions under which a vessel is used, 
together with her capacity in connec- 
tion with the nature or tonnage of the 
cargo. Mere Seaworthiness in ordi- 
nary weather and conditions is mani- 
festly not the sole factor in estimat- 
ing a vessel’s fitness.” The Linseed 
King, 24 F. (2d) 967,.972. (4) Steam 
schooner was not unseaworthy and 
the cause of a collision in a fog be- 
cause of the noise made by her oil 
burners, which were of a type in cus- 
tomary use on such’ vessels, and 
where it was shown by the testimony 
of competent witnesses that the noise 
did not interfere with hearing signals: 
from other vessels or determining 
their direction. Boston Mar. Ins. Co. 
v. Metropolitan Redwood Lumber Co., 
197 Med. 703,) 112° CCA (97%.. Gb)oy Tina 
vessel is not furnished with a suit- 
able compass, She is not seaworthy, 
but, where a deviating compass may 
be corrected by other correct com- 
passes on board, the vessel is not to 
be deemed unseaworthy. Lord v.' 
Goodall, ete., SS. Co., 15 .. Cas. No. 
8,506, 4 Sawy. 292 [aff 102 U. S. 541, 
26 L. ed. 224]. . 


92. Brinson v. Norfolk Southern R. 
Co., 169 N. C. 425, 86 SE 371. And sé€e 
cases supra notes 90, 91. i 


93.9 Sinclair Nav..Co: S Pete. ate Es 
(2d) 606. 
[a] MTlustrations.—(1) Use of 


gravity hose, instead of hose subject- 
ed to pressure test, on tank barge 
for discharging gasoline from oil 
tanker to such barge. Sinclair Nav. 
Cov’'s Pet, "27 FY (2d) 606." (2)'> Fail- 
ure properly to equip vessel in respect 
of protection against fire. Christo- 
pher v. Grueby, 40 F. (2d) 8 [mod sub 
nous The Commonwealth, 31 F. (2d) 
142]. 


94. France v. French Overseas 
COLD. ce eam Ou cocon 4 oe OG DLO (a 
L. ed.'901; In re Eastern Transp. Co., 
37 EF. (2d) 355; Navigazione Libera 
San- 
bern v. Wright, etce., Lighterage Co., 
171 Fed. 449 [aff 179 Fed. 1021, 102 
CCA 666]; Oregon Round Lumber Co. 
v.. Portland, etc. SS..Co., 162 Hed. 
912; The Republic, 61 Fed. 109, 9 
CCA 386. 


[a] Rule applies to claim based on 
injury to cargo and delay in delivery. 
France v. French Overseas Corp., 277 
Wise szos 48 SCtiOl6 272, eed ol Oae 


[b] Vessel under personal super- 
vision of owner.—A loss is not occa- 
sioned without the knowledge or 
privity of the shipowner, when it 
arises from his personal neglect to 
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sel would be shown by a proper examination,®® or 
where serious structural defects had existed for an 
extended period,®°* her owner is ordinarily charge- 
able with knowledge of her condition. So, un- 
der the English Merchant Shipping Act, where a 
vessel is unseaworthy, to the knowledge of the 
owner,’? or where the owner fails to take the 
proper steps to render her seaworthy,®* fault or 
privity of the owner exists so as to prevent limita- 
tion. Under the United States act, however, the 
right of the owner to limit liability, in cases other 
than those involving express warranties, has been 
recognized or upheld where the unseaworthiness 
was not within the privity or knowledge, and was 
not the personal fault, of the owner,®? and where 
the owner has exercised due diligence to provide a 
seaworthy vessel he may claim the benefit of the act? 
where a loss afterward occurs, without privity or 
knowledge on his part, from some secret defect in the 
ship or its equipments, which could not have been dis- 
covered or avoided by the exercise of due care on his 
part.2 So, if the vessel is in a condition, when she 
sails, to encounter the ordinary perils of her voyage, 
this is sufficient to make her seaworthy; and if loss 
is due to the mistake or carelessness of the captain, 
without the fault, knowledge, or privity of the own- 
ers, the latter are entitled to lhmitation of liabilty.* 
Failure to make proper use of equipment furnished, 


inform himself of the defective con- 
dition of his vessel, the vessel being 
under his immediate personal super- 
vision. The Republic, 61 Fed. 109, 9 
CCA 386. [a] 


{c] Perfunctory inspection.— 


was allowed). 
Fed. 930, 123 
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180, 64 L. ed. 414] (where limitation 
But see The Loyal, 204 
CCA 252 (where the 
right to limit liability was denied). 


TIllustrations.—(1) The owner 
of new wooden ship was without per- 


[§ 1141 


in the course of a voyage, is regarded as a fault of 
the crew and not of the owner and does not pre- 
vent limitation of liability in respect of such fail- 
ure. So, where the duty to furnish certain equip- 
ment has been regarded as that of the master, the 
right of the owner to limit liability arising from a 
violation of such duty has been recognized.°® 


Expert knowledge. The owner, in order to dis- 
charge his duty in respect of seaworthiness, equip- 
ment, and manning, so that he may claim the bene- 
fit of the United States act, need not acquaint him- 
self with the science of navigation or acquire ex- 
pert knowledge concerning the vessel or its equip- 
ment or manning, nor need he designate a person 
as an intermediary between himself and the master, 
who has such knowledge.® 


Cause of damage or injury. Under the United 
States act, the right of limitation is not defeated 
by the fact that the owner is privy to, or has knowl- 
edge of, some defect or default in respect of equip- 
ment, where such defect or default did not contrib- 
ute to the damage or injury in respect of which 
limitation is sought.? On the other, hand, unsea- 
worthiness, in respect of which the owner is charge- 
able with knowledge or privity, will prevent his 
claiming the benefit of the lmitation act although 
it is merely a concurrent and not the sole cause of 


age, ietc., Co:, 25 Ki, (2a) 126%) word 
v. Goodall, ete., Steamship Co., 15 F. 
Cas. No. 8,506, 4 Sawy. 292 [aff 102 
Ui Sh) 5414926) hs. ed? 2:24 |e ePrice Sava 
Southern R. Co., 173 N. C. 394, 92 SH 
182. See Red Star Towing, etc., Co.’s 


Where the inspection of a vessel is 
performed in a perfunctory manner 
and it is left to the progress of decay 
to develop signs of weakness, such a 
method of inspection cannot be re- 
garded as a proper one. Sanbern v. 
Wright, etc., Lighterage Co., 171 Fed. 
449 [aff 179 Fed. 1021, 102 CCA 666]. 


95. Chesapeake Lighterage, etc., 
Co. v. Baltimore Copper Smelting, 
etc., Co., 40 F. (2d) 394; The Repub- 
lic, 61 Fed. 109, 9 CCA 386. 


[a] Ilustrations.—(1) Injuries to 
passengers on excursion barge. In 
re Myers Excursion, etc., Co., 57 Fed. 
240 [aff 61 Fed. 109, 9 CCA 386]. (2) 
Defective condition of salvage scow, 
resulting in death of employee. The 
Capt. Jack, 169 Fed. 455. 


96. The Miami, 43 F. (2d) 562; In 
re P. Sanford Ross, Inc., 204 Fed. 248, 
122 CCA 516 [rev 196 Fed. 921]. 


97. Asiatic Petroleum Co., Ltd. v. 
Lennard’s Carrying Co., Ltd., [1914] 
a ce 419; The Bristol City, [1921] 


98. Standard Oil Co. v. Clan Line 
Steamers, Ltd., [1924] A. C. 100. 


99. Wessel v. Charleston Lighter- 
Ae ete TCO cb Bs C20) S26 Dns 
Omar D. Conger, 1 F. (2d) 732; Rob- 


ert A. Munroe Co. v. Chesapeake 
Lighterage, etc., Co., 283 Fed. 526; 
Pocomoke Guano Co. v. Eastern 


Transp. Co., 278 Fed. 745 [aff 285 Fed. 
7]; In re Reichert Towing Line, 251 
Fed. 214, 163 CCA 3870 [certiorari den 
248 U.S. 565, 39 SCt 9, 63 L. ed. 424]; 
Oregon Round Lumber Co. v. Port- 
land, etc., SS. Co., 162 Fed. 912. See 
The Ice King, 261 Fed. 897 [rev 256 
Fed. 895, and certiorari den sub nom. 
Morris, etc., Dredging Co. v. Cornell 
Steamboat Co., 251 U. S. 559, 40 SCt 


sonal fault, where there was no evi- 
dence of a leak before the commence- 
ment of the voyage, and during the 
voyage there was no opportunity for 
repairs, the leak being easily con- 
trolled by pumps and in no way en- 
dangering the vessel, though, due to 
improper dunnaging, cargo was dam- 
aged by water. In re McDonald 
Transp. Co., 4 F. (2d) 1010. (2) ~De- 
fective condition of the boiler of a 
derrick boat, due to the replacement 
of ithe fusible plug in the crown sheet 
by those in charge with a nonfusible 
one, in consequence of which the boil- 
er exploded, killing several men, was 
not with the privity or knowledge of 
the owner, where the boiler was prop- 
erly equipped with a fusible plug 
when sent to the work, and extra 
plugs were provided for use as need- 
ed, and so far as appeared the boil- 
er was in proper condition when last 
inspected by the owner a few weeks 
before the explosion. Patton-Tully 
Transp. Co. v. Turner, 269 Fed. 334. 


[b] Mere negligence of owner in 
respect of the construction of an ele- 
vated platform which resulted in an 
injury to a passenger did not consti- 
tute privity or knowledge. Kitsap 
County Transp. Co. v. Harvey, 15 F. 
(2d) 166. 


{[c] Failure to give detailed in- 
structions as to the installation of 
certain equipment to an employee who 
presumably was competent and 
skilled in the work involved did not 
prevent limitation. The Columbia, 
25 JF. (2d) 516 [aff sub nom. In re 
Union Ferry Co., 25 F. (2d) 518 (cer- 
tiorari den 277 U. S. 595, 48 SCt 530, 
72 L. ed. 1005)]. 


1. The City of Camden, 292 Fed. 93. 
See The Suduffco, 33 F. (2d) 775. 


2. Wessel v. Charleston Lighter- 


Pet: 80 \R. (2d). 4525 bath s3s0> Da Ca) 
454 (certiorari den 279 U. S. 844, 49 
SCt 265, 73 L. ed. 989)] (where limi- 
tation was allowed). 


3. In re Meyer, 74 Fed. 881. 
4 The Jane Grey, 99 Fed. 582. 


[a]. Equipment of vessel pur- 
chased from shipbuilder.—An owner 
who, after a general inspection, pur- 
chases a vessel from a shipbuilder 
of recognized standing and reputa- 
tion, who equips her with machinery, 
means, and appliances which are suit- 
able and sufficient, if properly used, 
may limit his liability for injuries 
occasioned by the negligent use of 
such appliances by his employees. 
The Harry Hudson Smith, 142 Fed. 
a4, 74. CCA S¢6ofattalsbemed: 1274s 


5. The Jane Grey, 99 Fed. 582. 
See In re The Murrell, 200 Fed. 826 
[aff sub nom. Baltimore, etc., Barge 
Co. v. Eastern Coal Co., 195 Fed. 483, 
115 CCA 393] (where limitation was 
allowed). 


_la] Failure to furnish sufficient 
life preservers on a sailing vessel 
was regarded as that of the master, 
there being no statutory requirement 
as to sailing vessels in this regard, 
and a violation of that duty did not 
prevent limitation by the master. 
The Jane Grey, 99 Fed. 582. 


6. Boston Mar. Ins. Co. v. Metro- 
politan Redwood Lumber Co., 197 
Hed. 703, 217 COA Sie 


oa The City of Rome, 24 F. (2d) 


[a] Rule applied where it was al- 
leged that the owner who sought limi- 
tation was privy to the defective con- 
dition of searchlights and to the fact 
that pelorus was not mounted. The 
City of Rome, 24 F. (2d) 729. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ 
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‘ 


the damage or injury.’ Under the English act, if a 
fire is caused by the unseaworthiness of a vessel 
and the unseaworthiness was not without the actual 


ane or privity of the owner, limitation may not be 
ad, 


Part owners. While part owners of a vessel may 
be chargeable with privity or knowledge in respect 
of failure to procure and equip a seaworthy vessel 
so as to prevent limitation of their liability,!® the 
fact that a part owner or owners are so chargeable 
does not prevent limitation of liability by part 
owners who are not chargeable with privity or 
knowledge.*1 


[§ 1142] b. Manning of Vessel. The owner is in 
privity with a loss which occurs by reason of fail- 
ure to exercise due care in selecting a competent 
master and crew and his failure is ground for re- 
fusal of limitation under the United States act.12 
If, however, the owner exercises due care in the 
selection of the master and crew and a loss subse- 
quently occurs without actual privity or knowledge 
on the part of such owner, through ‘the negligence 
of the master or crew, the owner’s liability may be 
the subject of limitation under the act,!? notwith- 
standing it appears after the event that the master 
did not possess sufficient knowledge to enable him 
to avoid the danger which he encounters.14 


Sufficiency of crew and presence en vessel. Fail- 
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ure to furnish a sufficient crew, in respect of which 
the owner is chargeable with privity or knowledge, 
may be ground for refusing limitation.1> While it 
has been held that the owner of barges who knew 
or should have known that, notwithstanding his in- 
structions to the contrary, barge captains were like- 
ly to leave their barges at night, he may not claim 
limitation in respect of loss or damage resulting 
from the fact that a barge captain left his barge,1® 
failure to have men on board, or in certain parts of, 
the vessel does not of itself prevent limitation where 
such failure was not the fault of the owner and 
he was not privy to, and had no knowledge of, such 
fault,'7 did not violate any duty of the owner,1® 
or was not the cause of the damage or injury in re- 
spect of which limitation is sought.1® 


[§ 1143] c. Delegation of Duty. In the absence 
of an express warranty of seaworthiness,?° the right 
of the owner to delegate to a competent person his 
duty to inspect a vessel or to render her seaworthy,?? 
to provide the proper equipment,?* or properly to 
man the vessel,?* without the owner’s losing his 
right to limit his liability, under the United States 
act, in respect of loss or damage resulting from the 
failure of the person so selected properly to per- 
form his duty, has been recognized. In this con- 
nection, however, the necessity for exercising due 
care in the selection of a competent agent has been 
recognized,** and the owner may be personally 


8. The Linseed King, 24 F. (2d) | ditional man and the owner’s manager : employs competent persons to per- 
967. had no knowledge of, and was not|form the duties imposed upon the 
[al Overcrowding of launch, privy to, the shortage). owner, as such, and to determine what 


knowledge of which was chargeable 
to the owner, which caused an addi- 
tional loss of life, prevented limita- 
tion of liability. The Linseed King, 
24 F. (2d) 967. 


9. Asiatic Petroleum “Co., Ltd. v. 


Lennard’s Carrying Co., Ltd., [1914] 
1S Ke, 6. -419° 
10. Christopher v. Grueby, 40 F. 


(2a) 8 [mod sub nom. The Common- 
wealth, 31 F. (2d) 142]. 


11. Christopher v. Grueby, supra. 
12. In re Pacific Mail SS. Co., 130 
meds 16,64 CCAs 410) 69 URAL 71; 


Lord v. Goodall SS. Co., 15 F. Cas. No. 
8,506, 4 Sawy. 292 [aff 102 U. S. 541, 
26 L. ed. 224]. 


13. The Omar D. Conger, 1 F. (2d) 
732; The Ice King, 261 Fed. 897 [rev 
256 Fed. 895, and certiorari den sub 
nom. Morris, etc., Dredging Co. v. 
Cornell Steamboat Co., 251 U.S. 559, 
40 SCt 180, 64 L. ed. 414]; 
Goodall, etc., SS. Co., 15 F. Cas. No. 
8,506, 4 Sawy. 292 [aff 102 U. S. 541, 
26 L. ed. 224]; Price v. Southern R. 
Co., 173 N. C. 394, 92 SE 182. 


[a] Rule applied where the ex- 
plosion of a seaworthy boiler resulted 
from the negligence of the engineer 
and fireman in injecting cold water on 
an overheated surface of the boiler. 
The Omar D. Conger, 1 F. (2d) 732. 


Navigation see infra § 1144. 


14. The Murrell, 200 Fed. 826 [aff 
sub nom. Baltimore, etc., Barge Co. 
v. Eastern Coal Co., 195 Fed. 483, 115 
CCA 393]. 


15. The Linseed King, 24 F. (2d) 
967: Compare Boston Mar. Ins. Co. 
v. Metropolitan Redwood Lumber Co., 
197 Fed. 703, 117 CCA 97 (where limi- 
tation was permitted in a case in 
which the master and mate had ex- 
ercised due diligence to cbtain an ad- 
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[a] License permitting operation 
of gasoline launch with crew of one 
was immaterial. The Linseed King, 
24 F. (2d) 967. 


16. Boston Towboat Co. v. Darrow- 
Mann Co., 276 Fed. 778 [certiorari den 
epee S. 620, 42 SCt 272, 66 L. ed. 


17. The George W. Roby, 111 Fed. 
601, 49 CCA 481. 


18. In re Highland Nav. Corp., 24 
EB. (2d) 582 [aff 29 F: (2d) 37]. 


[a] Where it was practice to leave 
loaded scows unattended, it was not 
necessarily such negligence on the 
part of the owner of a scow to leave 
it tied to a wharf unattended at night 
as prevented limitation liability for 
loss of the cargo by capsizing. Rob- 
ert A. Munroe Co. v. Chesapeake 
Lighterage, etc., Co., 283 Fed. 526. 


19. In re Highland Nav. Corp., 24 
IY. (2d) 582 faff 29 EF. (2d) 37]. 


20. Limitation in respect of breach 
of express warranty see supra § 1130. 


21. The Pontin Bros., 42 F. (2d) 
556; The City of Camden, 292 Fed. 
93; Pocomoke Guano Co. v. Hastern 
Transp. Co., 285 Fed. 7 [aff 278 Fed. 


(45 0 Canadian Pac: Ra. Cos) Pet., 
278 Fed. 180; The Erie Lighter 108, 
250 Fed. 490; Van Eyken v. Erie R. 


Co., 117 Fed. 712; The Annie Faxon, 
75 Fed. 312, 21 CCA 366 [mod 66 Fed. 
575]; Quinlan v. Pew, 56 Fed. 111, 
5 CCA 438. But see Price v. Southern 
BRuArCoun 173 ENe Ci30 42 Sie 182 
(where the court said that the duty of 
supplying a seaworthy vessel in the 
first instance was a primary and non- 
delegable duty). 


[a]  Collision.—(1) The rule ap- 
plies where liability arises from a 
collision. The City of Camden, 292 
Fed. 93. (2) A vessel owner who 


such duties are, may limit liability 
in respect of damage caused by a col- 
lision which resulted from the fail- 
ure of such persons to make or re- 
quire proper inspection of the ves- 
sel, where such owner has no actual 
knowledge of the neglect, or the de- 
fect arising from it, although such 
lack of knowledge arises from inat- 
tention, or from necessity, owing to 
the magnitude of the owner’s busi- 


ness. Van Eyken v. Erie R. Co., 117 
Fed. 712. a 

[b] Injury to seaman.—Where a 
sailor’s injury resulted from the 


bull’s eye on a jib pennant being 
cracked before the voyage, it was 
held that as a person had been em- 
ployed to put the vessel in condition 
the occurrence was without the priv- 
ity or knowledge of the owner. 
Quinlan v. Pew, 56 Fed. 111, 5 CCA 
38. 


[ec] Defect not apparent.—The 
sinking of a barge through the break- 
ing of a corroded iron discharge pipe 
from the toilet, which pipe was hid- 
den from view, did not occur with 
the privity or knowledge, or through 
the negligence, of the owner and did 
not preclude limitation of liability 
for loss of the cargo, where the pipe 
was of a kind in general use and the 
barge had but recently been deliv- 
ered to be overhauled and such re- 
pairs made as were found to be re- 
quired. Pocomoke Guano Co. v. East- 
ern Transp. Co., 285 Fed. 7 [aff 278 
Fed. 745]. 


22. The Pontin Bros., 42 F. (2d) 
556; Canadian Pac. R. Co.’Ss Pet., 278 


Fed. 180; The Erie Lighter 108, 250 
Fed. 490: The Tommy, 151 Fed. 570, 
81 CCA 50. 

23. The Pontin Bros., 42 F. (2d) 
556; Canadian Pac. R. Co.’s Pet., 278 
Fed. 180. 

24. The Capt. Jack, 169 Fed. 455. 
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charged with a loss resulting from the incompetent 
act or omission of an agent, so as to prevent limi- 
tation, where the owner failed to exercise due care 
in the selection.** 


Under the English statute, while the view has 
been taken that a shipowner may delegate the duty 
of supplying equipment to a vessel, and that if he 
did not know, and should not have known, of the 
incompetency of the person to whom he delegated 
the duty, the right to claim limitation of lability 
is not affected,2® it has been held, where there was 
an express warranty of seaworthiness, that the re- 
sponsibility as regards seaworthiness is an individ- 
ual one of which the owner cannot divest himself, 
and when he leaves its discharge to another, he does 
so at his own risk.27 “Actual fault or privity,” as 
used in the statute, exists so as to prevent the ship- 
owner from successfully claiming the benefit of the 
statute, if he appointed an incompetent person to 
act on his behalf, and he knew, or ought to have 
known, at the time of such appointment, that that 
person was incompetent.?® 


[§ 1144] 5. Management and Navigation of Ves- 
sel.22 Where the owner has performed his duty as 
to furnishing a competent master and crew, faults 
in respect of the operation of the vessel,*® inelud- 
ing faults of navigation,* are not ordinarily re- 
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garded as the personal fault of the owner, and the 
owner is not usually chargeable with privity or 
knowledge of such faults?? so as to prevent limita- 
tion of liability under the United States act; and 
a like view has been taken in respect of the actual 
fault or privity of the owner under the English 
act.32. It has been stated in broad terms that to 
warrant holding an owner personally at fault for 
a master’s error in navigation at sea, so as to pre- 
vent limitation, it must appear either that the own- 
er was in reality in command of the vessel,** or 
that the negligent acts were ordered or directed by 
him;?5 and the mere fact that the owner is aboard,*® 
or that he is master of,?7 the vessel, does not make 
him privy to, or charge him with knowledge of, a 
fault causing a collision, so as to prevent limita- 
tion. The mere fact that the owner does not issue 
special instructions for the navigation of its vessel 
does not prevent limitation of liability arising from 
improper navigation,?® and an owner who has per- 
formed his duty in respect of the selection of a com- 
petent master and crew, has given proper instruc- 
tions in respect of rules for the operation and naviga- 
tion of the vessel, and has not knowingly encouraged 
or tolerated a violation of such instructions and rules, 
may limit his liability for loss or damage resulting 
from a violation of such instructions and rules.*® 
While there is apparently authority to the con- 


25. In re Michigan SS. Co., 144 
Heal) 788, 75 CGA 518. [rev 133 Bed: 
S715 


26. The Fanny, 28 T. L. R. 217. 


a7. astandand Oil. Co. v..Clan duine 
Steamers, Ltd. [1924] A. C. 100. 
Compare London Rangoon Trading 
Co., Ltd. v. Ellerman Lines, Ltd., 39 
T. L. R. 284 (where limitation was 
permitted in a case in which apparent- 
ly an implied and not an express war- 
ranty was involved). 


28. The Fanny, 28 T. L. R. 217. 


29. Right to limit liability arising 
from improper navigation in general 
see supra § 1127. 


30. The George W. Roby, 111 Fed. 
601, 40 CCA 481 [mod on_ other 
grounds 103 Fed. 328]; The Colima, 
82 Fed. 665; Price v. Southern R. Co., 
LTS AN- CG: 394,92 SH182. 


fa] Illustrations.—(1) Owner was 
entitled to limitation of liability for 
a death resulting from engineer’s neg- 
ligence in the owner’s absence. Warn- 
ken v. Moody, 22 F. (2d) 960. (2) 
Errors of judgment after stranding 
was not the fault of the owner. Ca- 
nadian Pac. R. Co.’s Pet., 278 Fed. 180. 


31. The City of Rome, 24 F. (2d) 
729; The Oneida, 282 Fed. 238; Can- 
adian Pac. R. Co.’s Pet., 278 Fed. 180; 
The Richard F. Young, 245 Fed. 499; 
The Longfellow, 104 Fed. 360, 45 
aes 379; The Jane Grey, 99 Fed. 


[a] Tug and tow.—The owner of 
a tug was entitled to limitation of 
liability for loss of tows, where the 
master, contrary to the rules and 
without knowledge of the owner, went 
ashore, leaving the navigation in 
charge of the pilot, who was compe- 
tent and had previously been reliable, 
but who became intoxicated and went 
to sleep at the wheel at night, allow- 
ing the tug to become stranded. The 
Ice King, 261 Fed. 897 [rev 256 Fed. 
895, and certiorari den sub nom. Mor- 
ris, etc., Dredging Co. v. Cornell 


Steamboat Co., 251 U. S. 559, 40 SCt 
180, 64 L. ed. 414]. 

32. In re St. Louis, ete, River 
Packet Co., 266 Fed. 919; The Alola, 


228 Fed. 1006; Boston Mar. Ins. Co. 
v. Metropolitan Redwood Lumber Co., 
197 Hed. 708, 11% CCA 97. 


[a] Ilustrations.—(1) Owner was 
not in privity with, and did not have 
knowledge of, improper loading and 
bad management combined, on the 
part of the master. The Colima, 82 
Fed. 665. (2) The fact that a ferry 
company having control of two ad- 
joining slips at a dock, one of which 
was used by its boats, leased the oth- 
er to another company operating a 
ferry line, so that the boats of the 
two lines were obliged to cross each 
other’s courses in entering and leav- 
ing their slips, did not make such 
ferry company privy to a collision be- 
tween boats of the respective lines 
brought-about by negligent naviga- 
tion by those in charge, so as to de- 
prive such company of the right to 
a limitation of liability under the 
statute. In re Rapid Transit Ferry 
Co., 124 Fed. 786. (3) Negligence 
in navigating a steam schooner at 
full speed in the fog was not with 
the privity of the owner’s represen- 
tative, where such representative was 
not present, and it was shown that he 
never knew that the -vessel had been 
run at full speed in a fog, and had 
never heard ef any violation of law 
on the part of the captain of the 
schooner. Boston Mar. Ins. Co. Vv. 
Metropolitan Redwood Lumber Co., 
LOW Meds 7035, 117 eCCAL OF. 


{[b]_ That vessel was in charge of 
second mate, who was not licensed 
pilot, was not sufficient to show that 
the loss was occasioned with the 
fault, privity, or knowledge of the 
owners, as by the maritime rules the 
captain has charge of the vessel, and 
it is his duty, and not that of the 
Owners, to see that a qualified pilot is 
in charge. Butler v. Boston, etc., SS. 
eae WS 2%, 9 /SCt 6li25'32) bi ed: 


Yor later cases, developments and changes in the law see Annotations, 


oan, “Canadian Pac! Rs Coy Vv... ume 
Storstad, [1920] A: C. 397. 


34. The North Star, 3 F. (2d) 1010. 
35. The North Star, supra. 


36. The Maria and Elizabeth, 12 
Fed. 627. 


37. The Maria and Elizabeth, su- 
pra. 


[a] Rule applied where the master 
was part owner and had taken his 
full share in the navigatton prior to 
the collision, but at the time of the 
collision was taking his regular rest. 
The Maria and Elizabeth, 12 Fed. 627. 


_[b] Under English statute the 
view was taken that the master, as 
part owner, was not necessarily privy 
to an error of navigation resulting 
in collision, while he was not on deck. 
The Obey, L. R. 1 AW& BE) 102. 


38. In re The Murrell, 200 Fed. 826 
[aff sub. nom. Baltimore, ete., Barge 
Co. v. Eastern Coal Co., 195 Fed. 483, 
115 CCA 393]; In re Rapid Transit 
Ferry Co., 124 Fed. 786. 


39. Deslions v. La Compagnie 
Générale Transatlantique, 210 U. S. 
95, 28 SCt 664, 52 L. ed. 973; Ameri- 
can-Hawaiian SS. Co. v. Pacific SS. 
COs, sal OR (2a die tee 


[a] Illustrations.—-(1) A  steam- 
ship company which in good faith 
made rules and regulations requiring 
the officers of all vessels to maintain 
only a moderate speed during foggy 
weather, and to take ali the precau- 
tions required by the international 
rules to prevent collisions, and which 
exercised due diligence and care in 
the selection of competent officers, 
was not debarred from the right to a 
limitation of its liability for damages 
caused by a collision for which. its 
vessel was in fault by reason of main- 
taining excessive speed in a fog, 
where it did not knowingly encourage 
or tolerate the violation of the regu- 
lations, and did all that could practi- 
cally be done to secure their enforce- 
ment. Deslions v. La Compagnie 


Same title and section number, 


: 
4 
; 
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trary,*® the view has been taken that the owner’s 
knowledge of the master’s custom negligently to 
navigate his vessel may charge the owner with priv- 
ity and knowledge in respect of the master’s neg- 
hgent act, in accordance with such custom, which 
resulted in loss or injury.4t Knowledge of the own- 
er of an intended negligent act of the master may 
prevent limitation in respect of loss or injury re- 
sulting from such negligence of the master;42 and 
a like rule, preventing limitation, applies where the 
owner directs or performs a negligent act*? or where 
by wireless he controls the method of rescuing a 
stranded vessel,** and of transferring the passengers 
from such vessel.*® 


Delegation of duties. Where the owner of a ves- 


sel has properly delegated duties with respect to her ° 


management to a competent person, something more 
is required in establishing knowledge and privity as 
to violations of statutes or regulations than mere 
negligence as to discovering whether or not those 
duties have properly been carried out;*® some de- 
gree of actual knowledge or participation must be 
brought home to the owners.*7? 


Cause of injury or loss. The fact that the owner 
is chargeable with privity or knowledge in respect 
of certain negligent acts of the master does not pre- 
vent limitation of hability where other negligent 
acts of the master, in respect of which the owner is 
not chargeable with privity or knowledge, were the 
proximate cause of the loss or injury.*® 


[§ 1145] 6. Deviation. An owner who periodical- 
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ly directs,*® or who otherwise is chargeable with 
privity in respect of,°? an unlawful deviation may 
not claim limitation, under the United States act, in 
respect of the resultant loss or damage; but the 
privity or knowledge of one part owner, in respect 
of a deviation, does not prevent another part owner 
from claiming the benefit of the act.54 


[§ 1146] 7. Fire on Vessel Causing Loss of, or 
Injury to, Merchandise. In respect of limitation of 
hability for the loss or destruction of cargo by fire 
the courts have distinguished between the phrase 
“privity or knowledge” as used in the United States 
act here under consideration, and the word “neglect” 
as used in the statute®? exempting the owner from 
liability for loss or damage to merchandise on the 
vessel, caused by fire happening to or on the vessel, 
unless such fire is caused by the design or neglect of 
the owner,’* and the view generally taken is that, 
notwithstanding the negligence of the owner which 
would prevent his obtaining the benefit of the last 
mentioned statute, he may be without “privity or 
knowledge” and therefore entitled to the benefit of 
the limited liability act,°>* but the limitations may 
not, of course, be allowed where the owner is not 
without “privity or knowledge” within the meaning 
of the limited liability act.*® 

[§ 1147] J. Proceedings To Obtain Limitation®® 
—1. In General. The applicable statutes do not con- 
tain provisions, complete in all details, for the meth- 
od of procedure by which the benefit of the limited 
liability act may be claimed,°* and the supreme court 


Generale Transatlantique, 210 U. S. 
S55 28. SEet, 664, 5221. red. 973. | C2) 
Privity and knowledge of the habit of 
running its vessels at an immoderate 
speed in a fog cannot be imputed to 
‘a steamship company so as to de- 
feat its right to limit its liability 
for claims arising out of a collision 
in a fog, from the provisions of a 
contract for subsidy with the French 
government, requiring vessels that 
are only obliged to develop, under 
forced draft, on their trial, a maxi- 
mum speed of seventeen and one-half 
knots, to maintain a mean average an- 
nual speed of fifteen knots, with a 
premium for exceeding that speed, 
and a penalty for a failure to main- 
tain it. Deslions v. La Compagnie 
Generale Transatlantique, supra. (3) 
The owner of a vessel was entitled to 
limit liability for a collision where 
the master’s violation of a statute 
respecting the division of watches 
was contrary to the owner?s instruc- 
tions and without the owner’s knowl- 
edge. The Admiral Fiske, 35 F. (2d) 
549. 

40. The North Star, 3 F. (2d) 1010. 


[a] hus the navigation of a ves- 
sel at sea is under the absolute con- 
trol of her master, and the fact that 
her owner may have been advised by 
previous trip reports that the master 
had violated the rules as to speed ina 
fog did not charge the owner with 
such privity or knowledge as to pre- 
elude limitation of liability for the 
stranding of the ship in a fog through 

_ negligent navigation. The North 
Star, 3 F. (2d) 1010. 


41. The Santa Rosa, 249 Fed. 160. 


[a] Thus knowledge on the part 
of the owner that the master of the 
vessel usually laid a course too near 


the coast and ran at excessive speed Connelly Transp. Corp., 


of the owner. The Santa Rosa, 249 
Fed. 160. 
42. Texas, etc., SS. Co. v. Parker, 


263 Fed. 864 [certiorari den 253 U. S. 
488, 40 SCt 485, 64 L. ed. 1026]. 


[a] Departing during bad weather. 
—A steamship owner, charged with 
knowledge of the master’s decision to 
sail when he knew or might have as- 
certained that a hurricane was ap- 
proaching, was in privity with the 
master’s negligence, and was not en- 
titled to limit its liability for the loss 
of the cargo. Texas, etc., SS. Co. v. 
Parker, 263 Fed. 864 [certiorari den 
253 U. S. 488, 40 SCt 485, 64 L. ed. 
1026]. 


43. The Brinton, 35 F. 
In re Jeremiah Smith & Sons, 
193 Fed. 395, 113 CCA 391. 


(2d) 543; 
Inc., 


44. The Santa Rosa, 249 Fed. 160. 
45. The Santa Rosa, supra. 
46. American-Hawaiian SS. Co. v. 


Pacifie SS. Co., 41 F. (2d) 718 [certio- 
rari den 282 U. S. 874 mem, 51 SCt 
79 mem, 75 L. ed. 772 mem]. 


47. American-Hawaiian SS. Co. v. 
Pacific SS. Co., supra. 


48. Bronx Barge Corp. v. Connelly 
Transp. Corp., 35 F. (2d) 294. 


[a] Tllustration.— Where, although 
there was negligence in selecting a 
route for a towage service, and there 
was evidence that the owner of the 
tug had knowledge of the choice of 
routes, the proximate cause of injury 
to the tow was the failure of the mas- 
ter to seek a place of safety in the 
course of the voyage, limitation on 
the part of the owner of the tug was 
permitted, in view of the fact that 
such failure was without his privity 
or knowledge. Bronx Barge Corp. v. 
aie DA 45 ) 


in a fog may be knowledge and privity | 294. 


49. The Pelotas, 43 F. (2d) 571. 


50. The Frederick Luckenbach, 15 
F. (2d) 241. 


fa] Tllustrations.—(1) Deviation 
resulting in loss of, and damage to, 
cargo. The Frederick Luckenbach, 15 
F. (2d) 241. (2) One of several joint 
owners who has knowledge of or is 
privy to an unjustifiable deviation of 
such vessel from her voyage is liable 
for any loss or damage to property 
shipped on board which occurs subse- 
quently, during the same voyage, in 
the proportjon which his share of the 
vessel, at the time of the affreight- 
ment, bears to the whole loss or dam- 
age. In re Meyer, 74 Fed. 881. 


51. In re Meyer, supra. 


52. U.S. Rev. St: § 4282; 
46 § 182. 


538. Providence, etc., SS. Co. v. Hill 
Mfe:-Co.; 109.0: St 578,38 SCt sir oure nie 
27 L. ed. 1038 [rev 113 Mass. 495]. 


Exemption under fire statute in 
general see supra §§ 580-595. 


54. Providence, etc., SS. Co. v. Hill 
Mie? Cot 109 Us SO 78 3) SCERSTOs 
617, 27 L. ed. 1038; The Virginia, 264 
Fed. 986 [aff sub nom. Hines v. But- 
ler, 278 Fed. 877 (certiorari den 257 
U. S. 659, 42 SCt 185,66 L. ed. 421) 1; 
In re Providence, ete., SS. Co., 20 
FE, Cas. No. 11,451, 6 Ben. 124. ee In 
re Old Dominion SS. Co., 115 Fed. 845 
(where limitation was allowed). Con- 
tra Knowlton v. Providence, ete., SS. 
Gop souNe Ye 716: 

55; “Arkell ‘v.' U., St, 23-HY (020) i655; 

56. Avpeals in admiralty suits see 
Admiralty §§ 295-824. 

57. See Providence, ete., SS. Co. v. 
Hill Mfg. Co., 109 U. S, 578, 3 SCt 379, 
617, 27 L. ed. 1038; Norwich, etc., 
Transp. Co. v. Wright, 13 Wall. (UV. 
S.) 104, 20 L. ed. 585. 
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660 [58 C.J.] 
has promulgated rules regulating the procedure. °* 
The rules are not intended to restrict the rights of 
parties claiming the benefit of the limited hability 
act but to aid them.°® 


Effect of insurance. The right to limit liability is 
not affected by the fact that the vessel has been 1n- 
sured and the insurance has been paid or become 
payable.®° 

Action to enforce liability affecting maintenance of 
limitation proceeding. A proceeding to limit labil- 
ity may be maintained either where the libel is in 
rem against the vessel®! or where it is in personam 
against the owner,®? and the fact that no property 
has been attached in libels by certain damage claim- 
ants does not prevent limitation in respect of these 
claims where such libels assert claims against the 
vessel involved.*? It is not necessary, however, that 
suits or actions in admiralty to enforce damage 
claims should. have been commenced in order to au- 
thorize the maintenance of a proceeding to limit ha- 
bility in respect of such claims.®* 


[§ 1148] 2. Form and Nature of Proceeding.*° 
While the right to claim the benefit of the United 
States limited lability act by answer in a suit to 
enforce a claim in respect of which defendant seeks 
to limit his hability,®® even in an action in a state 


58. Admiralty Rules, rules 51-55/a 
[formerly rules 54-58]. $1156. 


[a] Power to promulgate rules.— 65. 
(1) The supreme court has power to 
promulgate such rules. Providence, 66 
ClCH US Sa) Con Ve Eula Mission 109s UE : 
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Independent proceeding as to 
single claim see infra § 1149. 69. 
The Great Western, 118 U. S. 
520856 SCt ii e300 Ee eden h56- 


court’? where there is only one possible claimant 
and one owner,®® has been upheld or recognized, the 
ywner may maintain a separate or independent pro- 
ceeding in admiralty®® to claim the benefit of the 
act,7° and where there is a multiplicity of claims, 
making the claim for limitation by answer is not 
ordinarily sufficient to realize the full benefit of the 
act,71 and in the ordinary case the proceeding by 
libel or petition in the district court, filed by the 
owner, provided for by one of the admiralty rules,‘” 
is the usual and proper method to claim the benefit 
of the act.72 So a proceeding by one damage claim- 
ant in behalf of all to obtain the relief afforded by 
the act may be maintained.‘* 


Nature of affirmative proceeding. While a pro- 
ceeding to obtain the benefit of the limited lability 
act is not strictly an action in rem, but is a proceeding 
sui generis, which partakes rather of the character of 
a suit in personam,’® and is not an action against the 
vessel and her freight,7® except when they are sur- 
rendered to a trustee,*7 where the petitioner for lim- 
itation has filed a stipulation for value,’® the juris- 
diction of the admiralty court attaches both in rem 
and in personam by reason of the res put into the 
hands of the court by the petitioner.7° The act pro- 
vides a method by which damage claimants may be 
brought into concourse,*® and the proceeding by 


nd waiver or loss of right see infra | request for a charge to the jury. Car- 


lisle Packing Co. v. Sandanger, 259 U. 
S. 255, 42 SCt. 475, 66 IL. edt 927. 


Courts having jurisdiction of 
separate proceeding see infra § 1157. 


The 70. Royal Mail Steam Packet Co. v. 
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S808 SCU S79 617, 27 Le ed. 1038. 
(2) It seems that where the general 
rules adopted by the supreme court 
do not cover the entire ground, the 
district court, as a court of admiralty, 
has power to supplement such rules 
by additional rules of its own. Provi- 
dence, etce., SS. Co. v. Hill Mfg. Co., 
supra. 

{b] Procedure outlined prior to 
promulgation of rules by supreme 
court.—Norwich, ete., Transp. Co. v. 
Wright, 23 Wall, iCUn Se 104s 20 (Ee 
ed. 585. 


Admiralty rules in general see Ad- 
miralty § 130. 


Court rules in general see Courts 
§§ 275-296. 


59. The Scotland, 105 U. S. 24, 26 
L, ed. 1001. 


60. The Pere Marquette 18, 203 
Fed. 127; Wattson v. Marks, 29 F. 
Cas. No. 17,296. 


Insurance as interest in vessel see 
supra § 1116. 


61. Hartford Accident, ete., Co. v. 
Southern Pac. €o., 2738 UW: Si 207, 47 
SCt soi. (1 Le eds 6126" Wher Citveo£t 
Norwich, 118 U. S. 468, 6 SCt 1150, 30 
L. ed. 134; The Rochester, 230 Fed. 
By bey 


62. Hartford Accident, ete., Co. v. 
Southern jPacs Cor, 2735U. S. 20% 47 
SCt 357, 71 L. ed. 612; The Rochester, 
230 Fed. 519. 


63. The Rochester, supra. 


64. The City of Norwich, 5 F. Cas. 
No. 2,762, 6 Ben. 330 [aff sub nom. In 
re Norwich, ete. Transp. €o., 18 F. 
Cas. No. 10,362 (aff 118 U. S. 468, 6 
SCt 1150, 30 L. ed. 134)]; The Epsilon, 
8 F. Cas. No. 4,506, 6 Ben. 378. 


Time for commencing proceeding 


Scotland, 105 U. S. 24, 26 L. ed. 1001; 
Royal Mail Steam Packet Co. v. Com- 
panhia de Navegacao Lloyd Brasileiro, 
27 F. (2d) 1002; Monongahela River 
Cons. Coal, etc., Co. v. Hurst, 200 Fed. 
CEL, TOPOS CARI2Z; YDhesRosaw oon Leds 
132. 

[a] Exception by defendants to 
libel in personam against them which 
recites that under the federal statute 
their liability was limited to the value 
of their respective interests in the 
vessel involved, which did not allege 
lack of personal default on their part, 
did not amount to a claim for the 
benefit of the limited liability stat- 
ute. Monongahela River Cons. Coal, 
etc.) Con va ELUrSta 200 hed. iueeetr9 
CCA 127. 


67. Brinson v. Norfolk Southern 
Ri Con 169) Ne gC R42 Gm So esiale 
Loughlin v. McCaulley, 186 Pa. 517, 
40 A 1020, 65 AmSR 872, 48 LRA 83. 


{a] In case of shipment over eon- 
necting rail and water route, the ini- 
tial rail carrier may, it has been held 
or recognized, under the Hepburn Act 
of June 29, 1906, avail itself of the 
defense as to limitation of liability 
which the carrier by water could set 
up. = Price v. Southern R. Co., 173° Ni. 
C. 394, 92 SE 182; Brinson v. Norfolk 
conthers R. Co., 169 N. ©. 425, 86 SE 

(hike 

68. Carlisle Packing Co. v. Sand- 
anNLenr e209) UW. ios25 Dee ous rte Aurion OO el 
ed. 927; The Lotta, 150 Fed. 219. See 
The Hoffmans, 171 Fed. 455; The 
Eureka No. 32, 108 Fed. 672 (both 
recognizing rule). 


[a] Time for asserting claim.— 
Where’ defendant, in an action 
brought in the state court for injuries 
to. a seaman, failed to claim limita- 
tion of liability in his answer, he 
could not first present such claim on 


Companhia de Navegacao Lloyd Bra- 
Sileiro, 27 F. (2d) 1002. And see cases 
infra notes 71, 73. 


71. Providence, etc., SS. Co. v. Hill 
MES NCOs 109NUTS: Slo noeS Cl a Hosmolee 
27 L. ed. 1038. 


72. Admiralty Rules, 
{formerly rule 54]. 


73. Providence, etc., SS. Co. v. Hill 
Mig 'Co7al09) Uk Ses ts., cusOtsot ambi 
27 L. ed. 1038; The Hoffmans, 171 
Fed. 455. 


74. The H. F. Dimock, 52 Fed. 598 
[mandamus dism sub nom. In re Mor- 
ae US. 14, 13 SCt.2462 Sik 
ed. , 


75. The City of Norwich, 5 F. Cas. 
No. 2,732, 6 Ben. 330 [aff 18 FE. Cas. 
No. 10,362 (aff 118 U. S. 468, 6 SCE 
1150, 30 L. ed. 134)]. 


76. In re Morrison, 147 U. S. 14, 13 
SCt 246, 37 L. ed. 60. Compare In re 
Providence; ete.; ‘SSeiCok 20) wNGass 
No. 11,451, 6 Ben. 124 (where, in a 
case in which an appraisement was 
ordered, the court said that the pro- 
ceeding is substantially a suit in rem 
against the vessel and its pending 
freight). 


77. In re Morrison, 147 U. S. 14, 13 
SCt 246, 37 L. ed. 60. 


_ Surrender to trustee in general see 
infra §§ 1150-1152. 


78. Stipulation for value in general 
see infra §§ 1153-1155. 


79. Hartford Accident, ete., Co. v. 
Southern Pach Go. 273) Uk. Suez, 
SKGte BUI; (HL We Gol BNPs 


Ade thee in general see infra § 


80. Hartford Accident, ete., Co. v. 
Southern) "Pale. "Col, 273) US 20 maa 


rule 51 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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petition or libel to limit the petitioner’s or libelant’s 
liability is essentially an equitable proceeding,®? 
taking of the features of a bill to prevent multiplic- 
ity of suits,*? a bill in the nature of an interplead- 


er,®? and a ereditor’s suit.’* 


[§ 1149] 3. Number and Amount of Claims. 
While in some cases the right to maintain a separate 
or independent proceeding to limit liability where 
there is only one claim has been denied,*® on the 
ground that in such ease the benefit of the statute 
may be taken by defense*® in an action on the 
claim,** it is now well setted that the limitation may 
be had in a separate or independent proceeding for 


SCt 357, 71 L. ed. 612; The Princess 
Sophia, 36 F. (2d) 591 [den reh 35 F. 
(2a), 736]: 


81. Hartford Accident, etc., Co. v. 
Soucvherns Pac. Co. 273) Uses 20%, 47 
SCt 357, 71 L. ed. 612; In re Morrison, 
Pew S: 147) 13 SCE 246, 37. Te ed: 
60; In re Eastern Transp. Co., 37 F. 
(2d) 355; The Salvore, 36 F. (2d) 712 
[rev sub nom. Navigazione Libera 
Triestina’s Pet., 33 F. (2d) 967]; Phil- 
lips v. Clyde SS.’‘Co., 17 F. (2d) 250; 
Dowdell v. U. S. District Ct., 139 Fed. 
444, 71 CCA 288. Compare Quinlan v. 
Pew, 56 Fed. 111, 5 CCA 438 (where 
the court said that neither the stat- 
ute nor the proceedings under it have 
any relation to the principles applica- 
ble to courts of equity except mere- 
ly incidentally whenever claims are 
in excess of the value of the vessel or 
her salvage, and then, not for the pur- 
pose of determining the jurisdiction 
of the court, but for the purpose of 
marshaling assets). 


“The proceeding, therefore, is a 
suit in equity, in admiralty, not to 
subject property to liens, nor to ob- 
tain a personal decree against the 
owners of the property, but to admin- 
ister the property which has been in- 
vested in the venture through which 
the injury has occurred, and upon 
which admiralty liens may have at- 
tached therefor, and to apportion it 
among those who might, on account 
of the injury, have enforced admiralty 
liens against the property, or have 
obtained personal judgments against 
its owner.” Oregon R., etc., Co. v. 
Balfour, 90 Fed. 295, 298, 33 CCA 57 
{app dism 179 U. S. 55, 21 SCt 28, 45 
L. ed. 82]. 


{a] Administration of equity in 
admiralty court.—(1) Proceeding for 
limitation of a shipowner’s liability 
amounts to the administration of 
equity in an admiralty court. In re 
Statler, 31 F. (2d) 767. (2) “‘The pow- 
ers of the admiralty in such equitable 
proceeding are as extensive, and its 
remedies are as effective, as are the 
powers and remedies of a court of 
chancery, where its jurisdiction is in- 
voked in an equitable proceeding.” 
Oregon R., etc., Co. v. Balfour, 90 Fed. 
295, 298 [app dism 179 U. S. 55, 21 
SEE 28445) Eeedi9821- 


[b] Equitable rules applicable.— 
(1) Court having obtained prior juris- 
diction of parties in libel for damage 
to cargo and petitioner having sought 
same jurisdiction in limitation pro- 
ceeding, the court could deal with pe- 
titioner as equity and justice re- 
quired. The Salvore, 36 F. (2d) Y fi Ih? 
[rev sub nom. Navigazione Libera 
Triestina’s Pet., 33 F. (2d) 967]. (2) 
Petitioner seeking equity should 
willingly do equity and bring in all 
controversies in limitation proceed- 
ings. The Salvore, supra. (3) A pe- 
tition to proceed in limitation of lia- 
bility proceeding should not have 
been permitted until petitioner agreed 
to litigate all controversies between 
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that purpose although there is only a single damage 
claim,** notwithstanding the related statutory pro- 
visions as to apportionment’® and the transfer of 
the interest in the vessel and freight to a trustee,?° 


apparently contemplate a plurality of claims.®! 


Amount. 


the parties (The Salvore, supra), (4) 
including a claim by such petitioner 
for alleged illegal attachment of pe- 
titioner’s vessels, asserted in pending 
actions in a court of a foreign coun- 
try (The Salvore, supra). 


Injunction against other proceed- 
ings see infra § 1163. 


82. Hartford Accident, etc., Co. v. 
Southern’ PacwmCowt ois. UL Soa DU 


SCt 357, 71 L. ed. 612; In re Eastern 
Transp. Co: 371 E,.(2d) 355; -Thessal- 
vore, 36 F. (2d) 712 [rev sub nom. 


Navigazione Libera Triestina’s Pet., 
33 EF. (2d) 967]; In re Statier,-31 EF. 
(2d) 767; Dowdell v. U. S. District 
Ct., 139 Bed. 444, 71 CCA 288. 


83. Hartford Accident, etc., Co. v. 
Southerny Pach Cosr2etsW. Soec0Ge 40 
SCt 357, 71 L. ed. 612; In re Statler, 
31 FE. Cd) T6T. 

84. Hartford Accident, ete., Co. v. 
Southern Pac. Co:, 273 US. "20T;, 47 
SCt 357, T° Lis ed. 612 In re Statler: 


Sul ESD C2) eaaGire 
85. The Eureka No. 32, 108 Fed. 
672; The Rosa, 53 Fed. 132. See The 


Lotta, 150 Fed. 219 (where an injunc- 
tion to restrain proceedings in a state 
court was denied). 


86. Defense setting up claim in 
general see supra § 1148. 


87. The Eureka No. 32, 108 Fed. 
672; The Rosa, 53 Fed. 132. 


88. White v. Island Transp. Co., 
233 Geos. S40 ot LOO’ S89, osmla ed. 
993. And see cases infra this note. 


[a] TFllustrations.—(1) Claim for 
personal injuries. White v. Island 
Transp. Co., 233 U. S. 346, 33 SCt 589, 
58 L. ed. 993; The Aloha, 35 F. (2d) 
447 [rev on other grounds sub nom. 


Langnes’ Pet., 32 F. (2d) 284]; The 
Muriel, 25 F. (2d) 505; In re Cros- 
by Fisheries, 24 F. (2d) 555; The 
Clarence P. Howland, 6 F. (2d) 791; 
Strong v. Holmes, 288 Fed. 554, 151 
CCA. 490; The Tug No. 16, 237 Fed. 
405; In re Starin, 124 Fed. 101; The 
S. A. McCaulley, 99 Fed. 302; Quin- 


lan v. Pew, 56 Fed. 111, 5 CCA 438. 
See Flink v. Paladini, 279 U. S. 59, 
49 SCt 255, 73 L. ed. 613 (where limi- 
tation was permitted in a case in 
which apparently only one claim was 
involved). (2) Claim for damages for 
loss of cargo on the vessel, in respect 
of which limitation is sought. The 
Hoffmans, 171 Fed. 455. (3) Claim 
for damages to a gas main in the 
bed of a navigable stream. The 
Steam Dredge No. 6, 222 Fed. 576 
[aff 241 Fed. 69, 154 CCA 69 (certio- 
rari den sub nom. Standard Gas Light 
Co. v. Packard Co., 244 U. S. 659 mem, 
ST SOE T45 mem, CLS: “ed. wASTS 
mem)]. (4) Claim for damages, by 
collision, to a vessel by the vessel 
in respect of which limitation is 
sought. Royal Mail Steam Packet 
Co. v. Companhia de Navegacao Lloyd 
Brasileiro, 27 F. (2d) 1002. 


89. U. S. Rev. St. § 4284; USCA 


It has been held or recognized that a 
single claim for an amount less than the value of the 
petitioner’s interest in the freight or cargo. will not 
authorize a petition for limitation,®? and where the 
aggregate amount of the claims is concededly less 
than the value of the vessel and freight, a petition 
to limit lability will not lie®* merely to bring all 
claims into concourse and thus to avoid a multiplic- 


tit 46 § 184. 

90. U.S. Rev. St. § 4285; USCA tit 
46 § 185. 

91. White v. Island Transp. Co., 


233 U. S. 346, 34 SCt 589, 58 L. ed. 

993. 

_[a] Harmonizing statutory provi- 
sions.—(1) Such provisions as to ap- 
portionment and transfer must be 
brought into correspondence with the 
fundamental provision (U. . Rev. 
St. § 4283; USCA tit 46 § 183), (2) 
governing the matter (White v. Is- 
land Transp. Co., 233 U. S. 346, 34 SCt 
589; 58 L. ed: 993). 


92. The Aquitania, 20 F. (2d) 457; 
Shipowners’, ete, Tugboat Co. v. 
Hammond Lumber Co., 251 Fed. 266, 
163 CCA 422; The Tug No. 16, 23% 
Fed. 405; Shipowners’, etc., Tug Boat 
Co. v. Hammond Lumber Co., 218 Fed. 
161, 134 CCA 575 [certiorari den 238 
U.S. 633, 35 SCt 938, 59 Li. ed. 1498]. 


[a] One owner and single claim.— 
Court may refuse to entertain a pe- 
tition to limit liability, if there is, and 
can be, only a single claim against a 
single owner, where the appraised 
value of the vessel exceeds many 
times the sum already adjudged to be 
due claimant. Delaware River Ferry 
Co. v. Amos, 179 Fed. 756. 


{b] Waiver of interest on claim.— 
Where there was only one claimant, 
and the appraisement made by the 
commissioner and approved by the 
court showed that the interest of the 
owner in the vessel exceeded the 
amount of the claim, a petition for 
limitation of liability will not lie, it 
appearing that the claimant waived 
any claim for interest which would 
increase the damages asserted to a 
sum beyond the value of the vessel. 
Shipowners,’ ete., Tugboat Co. v. 
Hammond Lumber Co., 251 Fed. 266, 
163 CCA 422. 

Dismissal where claims less than 
value of vessel and freight see infra 
Syl. fi 

93. The Aquitania, 20 F. (2d) 457. 
See In re O’Donnell, 34 F. (2d) 925 
(where the court said that the ques- 
tion as to the right to limit liability 
can hardly arise where a decree in the 
litigation shows that the face of 
all the claims is less than the amount 
of the stipulation given by the of- 
fending vessel). Compare The De- 
fender, 214 Fed. 316 (where the court 
said that the right to take advantage 
of the statute for limitation of lia- 
bility does not depend upon whether 
the value exceeds or falls below the 


claims made or ultimately estab- 
lished). 
{a] Claims considered.—Possible 


claims other than those to which the 
limited liability act refers may not 
be considered, Delaware River Ferry 
Go. v. Amos, 179 Fed. 756. 


{b] Sufficient showing of impo.:- 
sibility of claims equaling the ship’s 
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ity of suits.°* A petition to limit liability will le, 
however, where there is a probability of claims in 
excess of the value of the vessel and freight,°® or 
even, it has been held, unless it appears beyond 
question either from the petition or elsewhere, that 
the aggregate of the claims is less than such value.°® 


[§ 1150] 4. Surrender or Abandonment of Vessel 
and pending Freight—a. In General. The right of 
surrender or transfer under the provision of the lim- 
ited liability act that it shall be deemed a sufficient 
compliance with the act, if the owner shall transfer 
his interest in the vessel and freight, for the benefit 
of damage claimants, to a trustee appointed by the 
court,?* may be exercised by the owner notwithstand- 
ing his interest in the vessel and freight may have 
been diminished in value by the collision or other cas- 
ualty during the voyage,®* or may be a total loss.°° 
In a separate or independent proceeding for limi- 
tation of liability, the vessel at fault and her pend- 
ing freight must be surrendered,' or the value paid 
into court or a stipulation therefor given,? but, in 
order to claim the limitation by answer in a suit or 
action by damage claimants against the owner,® it 
is not necessary to surrender or abandon the vessel 
and freight* or to pay the proceeds or value into 
court.° The power of the trustee to enforce a claim 
for damages in favor of the owner who seeks limita- 


value see Cunard SS. Co.’s Pet., 17 


SHIPPING 


[formerly rule 54]. 
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[§§ 1149-1151 


tion, transferred to the trustee for the benefit of the 
damage claimants in the limitation proceeding has 
been recognized.® 


[§ 1151] b. Form and Sufficiency. Notwithstand- 


ing the statutory provision for the transfer, for the’ 


benefit of damage claimants, of the vessel and 
freight,’ the operation of the act is not confined to 
cases of actual transfer in accordance with the ex- 
press terms of such statutory provision,® but in- 
cludes cases in which what is required or done is 
equivalent to such transfer; and under one of the 
admiralty rules it is optional with one who seeks to 
limit his liability either to surrender the vessel and 
freight to a trustee appointed by the court, or, as 
directed by the court, to pay into court the appraised 


amount or value of his interest in the vessel and_ 


freight or to give a stipulation with surety for such 
amount or value.t® In case of total loss no formal 
abandonment is necessary to entitle the owners to 
the benefit of the act.11 One who seeks limitation is 
required to Surrender only his own interest in the 
vessel.*? 


Several vessels of same owner.'* A vessel of an 
owner who seeks limitation of liability, which was 
not at fault, need not be surrendered merely because 
such vessel was involved in the occurrence from 
which the liability arose,1* or because she was in the 


| SCt 246, 37 L. ed. 60; Providence, etc., 


F. (2d) 120 [aff sub nom. The Aqui- 
tania, 20 F. (2d) 457, 14 F. (2d) 457]. 


94. The Aquitania, 20 F. (2d) 457. 


95. Anderson v. Alaska SS. Co., 22 
F. (2d) 532; The Victoria, 3 F. (2d) 
330; The Defender, 201 Fed. 189. 


[a] Amount of claims presented or 
sued on.— Where there is a probability 
of claims in excess of the value of the 
vessel and freight, the fact that the 
aggregate amount of claims presented 
or sued on is less than the value of 
the vessel and pending freight is im- 
material. Anderson v. Alaska SS. Co., 
22 F'. (2d) 5382; The Victoria, 3 F. (2d) 
330; The Defender, 201 Fed. 189. 


[b] Doubtful defense to claims.— 
The rule applies notwithstanding the 
owner might have a defense, of doubt- 
ful validity, to some of the claims. 
Anderson v. Alaska SS. Co., 22 F. 
(2d) 532. 


[ec] Effect of expiration of time 
for filing claims.—Dismissal of peti- 
tion for limitation of liability will be 
refused on the ground of probability 
of claims in excess of the value of 
vessel and pending freight, although 
the claims for the bad condition in 
steerage common to all, filed by about 
one quarter of the steerage passen- 
gers, is much less, and the time for 
filing claims, as fixed by order of the 
court in the limitation proceeding, 
has expired, as such order would have 
no force if such proceeding should be 


dismissed. The Victoria, 3 F. (2d) 
330. 
96. The George W. Fields, 237 Fed. 


403. But see Dalaware River Ferry 
Canv, Amos: 279 Ped. T56-(péttion 
dismissed where the existence of oth- 
er claims was highly improbable). 


972 Ur Sy Rey. St. -§ 42853) USCA 
tit 46 § 185. 
[a] One of the admiralty rules 


contains a provision paralleling the 
statutory provision in respect of sur- 
render. Admiralty Rules, rule 51 


For later cases, developments and changes in the law see Annotations, same title and section number, 


520, 6 SCt 1172, 30 Le ed. 156; 


98. Norwich, etce., Transp. Co. v. 
Wright, 13 Wall. (U. S.) 104, 20 L. 
ed. 585. 

99. Norwich, ete., ‘Eransp:) Co: v- 


Wright, supra. Contra Spring v. Has- 
kell, 14 Gray (Mass.) 309. 


Extent of liability in case of total 
loss see supra § 1113. 


1. In re Castrian SS. Co., 290 Fed. 
397; The Bordentown, 40 Fed. 682. 


2. Stipulation or payment into 
court see infra §§ 1153-1155. 


3. Right to claim limitation by an- 
swer see supra § 1148. 


4 The Great Western, 118 U. S. 
The 
City of Norwich, 118 U. S. 468, 6 SCt 
1150,,30 L. ed. 134; The Scotland, 105 
U. S. 24, 26 L. ed. 1001 [mod sub nom. 
Dyer v. The National Steam Nav. Co., 
8 F. Cas. No. 4,225, 14 Blatchf. 483]. 
Compare Whitcomb v. Emerson, 50 
Fed. 128 (where limitation to value of 
interest was refused). 


fa] As to offer of surrender made 
in answer see Thomassen y. Whitwell, 
23 FE. Cas. No. 13,929, 9 Ben.\403 [rev 
on other grounds, 12 “Fed. 891, 21 
Blatchf. 45 (aff sub nom. The Great 
Western, 118 U. S. 520, 6 SCt 1172, 30 
L. ed, 156)]. 


5.- The Great Western, 118 U. S. 
520, 6oSCt M725°30 Lesedmil5e: 


[a] Time for payment.—If the 
owner sets up his cliam to limited 
liability in his answer, and does not 
seek a general concurrence of cred- 
itors, it will be sufficient if the 
amount of liability is paid after the 
trial of the cause and the ascertain- 
ment of the amount of liability in 
the decree. The City of Norwich, 118 
U. S. 468, 6 SCt 1150, 30 L. ed. 134. 


6. Navigazione Libera Triestina’s 
Pet., 34 EF. (2d) 150. 


7. See supra § 1150. 
8. In re Morrison, 147. U: S. 14, 13 


SS. Co. v. Hill Mfg. Co., 109 U.S. 578, 
3 SCt 379, 617, 27 L. ed. 1038. 


9. In re Morrison, 147 UAS) a4 We 
SCt 246, 37 L. ed. 60; Providence, etc., 
SS:"Co.! v. Hill Mfg. Cos 109 U.S: 578, 
3 SCt 379, 617, 27 L. ed. 1038. 


Payment into court of, or giving 
stipulation for, value see infra § 1153. 


10. Admiralty Rules, rule 51 [for- 
merly rule 54]. 


[a] Time for exercise of option.— 
Before an appraisement, applied for 
by the owner, is accepted and acted 
on by the court, the owner may, by 
timely application, elect to surrender 
the vessel to a trustee. Ohio Transp. 
Co. v. Davidson SS. Co., 148 Fed. 185, 
TSSCCAS SLO: 


_ [b] Validity of above rule provid- 
ing for a stipulation for appraised 
value, or for depositing the amount of 
such value in court, has been upheld. 
In re Morrison, 147 U. S. 14, 13 SCt 
246, 37 L. ed. 60; Providence, ete., SS. 
Co. sv, Hillier i Co. 09 Mi 4S. 5 see 
SCest9 ) GU, © 275 Te, edl> 1088) 


git nee eee in general see infra § 


11. The Peshtigo, 19 F. Cas. No. 
11,018, 2 Flipp. 466. 


12. In re O'Donnell, 26 F. (2a) 334 
[mod 22 F. (2a) 410). 


13. Extent of liability where sev- 
eral vessels involved see supra § 1116. 


14, Liverpool, etc., Steam Nav. Co. 
v. Brooklyn Eastern Dist. Terminal, 
251 U. S. 48, 40 SCt 66, 64 L. ed. 130: 
The Sunbeam, 195 Fed. 468, 115 CGN 


{a] ug and tow.—A vessel which 
was being towed by the offending tug 
owned by the same owner, when the 
towed véssel collided with a third ves- 
sel, need not be surrendered. Liver- 
pool, etc., Steam Nav. Co. y. Brooklyn 
Eastern Dist. Terminal, 251 U. S. 48 
40 SCt 66, 64 L. ed. 130; The Begona 
II, 259 Fed. 919; The O’Brien Bros., 


2° 
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§§ 1151-1152] 


vicinity.1> On the other hand, all vessels owned by 
the person who seeks to limit his liability which were 
at fault for the particular damage or injury involved 
must be surrendered.!® 
been taken that vessels engaged in the same opera- 
tion, under one common direction, are to be treated 
as one vessel and that all must be surrendered,'? 
and a like rule, requiring the surrender of both ves- 
sels, where one of such vessels wholly depends on 
the other for propulsion, has been recognized,!® but 
there is authority for the view that the mere fact 
that the offending vessel depends on a tug for pro- 
pulsion does not require the surrender of the tug.19 


Claim of owner for damages. An owner who seeks 
limitation of liability must assign to the trustee, for 
damage claimants’ benefit, a right of action against 
a shipwright for negligence causing injury to the 
vessel, out of which injury the liability of the owner 
arose.”° ; 


Surrender free from liens. The owner must sur- 
render the vessel free from liens accrued subsequent 
to the voyage on which losses have oceurred,?? and, 
according to one view, free from liens accruing prior 
to such voyage.”? 


Time for surrender.2* The transfer must be of the 
interest of the owner as of the time of the comple- 


252 Fed. 185; The Transfer No. 21, 
248 Fed. 459, 160 CCA 469; Van Eyken 


welirie!R. Co., 117 Hed. 712. to limit his 
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In some cases the view has- 


one vessel for the purposes of the 
voyage, and the owner is not entitled 
liability 
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tion of the voyage during which the injury or loss, 
in respect of which limitation is sought, occurred,?4 
or, if there is no voyage, within a reasonable time,?> 
and there is not a compliance with the statutory re- 
quirements if, at the time of the attempted surren- 
der, the vessel is less valuable than she was on the 
date as of which surrender should have been made.2% 
Subject to the foregoing rules, the right to surrender 
is not lost by a mere delay in making the surrender,?? 
or by giving a stipulation for value in a suit in rem 
against the vessel,?* and she may be surrendered be- 
fore or after a verdict settling the responsibility 
for the claim, in respect of which limitation is 
sought.*® 


[§ 1152] c¢. Control and Custody, and Effect of 
Failure To Surrender. The court may direct the 
marshal to take the vessel and wreckage into his 
custody,*® and where shipowners who have invoked 
the jurisdiction of a court of admiralty by a peti- 
tion to limit their lability, and have secured a stay 
of proceedings by libelants, surrender but one of 
two vessels held by the court to be liable, the court, 
having full equitable powers to adjust the rights of 
all parties interested, is not bound to dismiss the 
proceedings for that reason, but may, by its own 
process, or its own order, seize the other vessel, and 
make distribution of the entire fund which, it was 


Time as of which value of interest 
in vessel and freight fixed in general 
see supra § 1118. 


for damage 


15. The Sunbeam, 195 Fed. 468, 115 
CCA 3870; The Bordentown, 40 Fed. 
682. 


16. The Alvah H. Boushell, 38 F. 
(2d) 980; The San Rafael, 141 Fed. 
270, 72 CCA 388 [rev 134 Fed. 749]. 


[a] TDlustrations.—(1) The owner 
of two tugs which were both liable 
for a collision between their tow and 
another vessel was required to sur- 
render both tugs. The Alvah H. 
Boushell, 38 F. (2d) 980. (2) Where 
the petition seeks a limitation of lia- 
bility as owner of a vessel. sunk in a 
collision, and it is found on the hear- 
ing, on appropriate allegations in the 
answer, that the petitioner is also 
owner of the other vessel concerned, 
and that both were in fault for the 
collision, it is a condition precedent 
to the granting of the relief sought 
that both vessels and their pending 
freight be surrendered. The San Ra- 
fael, 141 Fed. 270, 72 CCA 388 [rev 134 
Fed. 749]. (3) In such case the rule 
was applied where injuries to persons 
and loss of property, on the sunken 
vessel were the injuries involved. 
The San Rafael, supra. - 


17. The Bordentown, 40 Fed. 682. 


[a] Several tugs belonging to 
same owner.—(1) Where an injury is 
caused to a tow by the negligence of 
the captain in control of two tugs be- 
longing to the same owner, both tugs 
must be surrendered. The Borden- 
town, 40 Fed. 682. (2)' The owner of 
two tugs, which were cooperating in 
the towing of a raft which was lost, 
was required to surrender both. Ship- 
owners’, etc., Tugboat Co. v. Ham- 
mond Lumber Co., 218 Fed. 161, 134 
CCA 575. 

1g. The Capt. Jack, 169 Fed. 455. 


[a] Tug furnishing motive power. 
—(1) Where the owner of a barge 
which has no motive power under- 
takes to transport freight by means 
of the barge, such barge and a tug, 
pelonging to the same owner by which 
the motive power is supplied, becomes 


caused by the negligence of the crew 
of either craft, without surrendering 
both. Short v. The Columbia, 73 Fed. 
226, 19 CCA 436 [rev decree of lower 
court on rehearing of 67 Fed. 942, 15 
CCA 91]. See In re O’Donnell, 26 F. 
(2d) 334 [mod 22 F. (2d) 410] (where 
the court said that where a tug and 
barges are deemed one vessel, under 
the Harter Act, they must be so con- 
sidered under the limitation statute). 
(2) Where a contractor for raising a 
sunken vessel employed in the work a 
tug and scow on which was mounted 
a derrick, to maintain a petition for 
limitation of liability for killing a 
person by the breaking of a part of 
the derrick, it was said that the con- 
tractor must surrender the entire out- 
fit, including the tug. The Capt. Jack, 
169 Fed. 455. 


19. The Steam Dredge No. 6, 222 
Fed. 576 [aff 241 Fed. 69, 154 CCA 69 
(certiorari den sub nom. Standard Gas 
Light Co. v. Packard Co., 244 U. S. 
659 mem, 37 SCt 745 mem, 61 L. ed. 
1375 mem) ]. 

[a] Limitation not sought as to 
tug.—It has been held that a barge 
without motive power, which is used 
for carrying excursion parties about 
New York harbor and adjacent wa- 
ters, may be surrendered by her own- 
ers, under the limited liability acts of 
the United States, without the sur- 
render of the tug, although the tug 
belongs to the same owners, where 
the owner sought limitation only in 
respect of the barge. In re Myers 
Excursion, etc., Co., 57 Fed. 240 [aff 
61 Fed. 109, 9 CCA 386]. 

20. Navigazione Libera Triestina’s 
Pet., 34 F. (2d) 150. 

21. The Leonard Richards, 41 Fed. 
818. 

Deduction of amount of liens in de- 
termining interest subject to liability 
see supra § 1119. 

22. The U.S. Grant, 45 Fed. 642. 


23. Interest on value in case of de- 
lay see supra § 1121. 


24. The West Hartland, 2 F. (2d) 
834; The Americana, 230 Fed. 853; 
The Defender, 214 Fed. 316; The Pas- 
saic, 190 Fed. 644 [aff 204 Fed. 266, 
122 CCA 466]; The Puritan, 94 Fed. 
365; In re Meyer, 74 Fed. 881; The 
Rose Culkin, 52 Fed. 328; Gokey v. 
Fort, 44 Fed. 364. 


25. The Passaic, 190 Fed. 644 [aff 
204 Fed. 266, 122 CCA 466]. 


26. The Passaic, supra; The Puri- 
tan, 94 Fed. 365; The Rose Culkin, 52 
Fed. 328. 


fa] Provision for difference in val- 
ue.—An owner who seeks limitation 
may be required to make good the 
diminution in value. The 7 Wis 
Wellington, 235 Fed. 728; The Roches- 
ter, 230. Fed. 519 


[b] Waiver of 
claimant may, by 
failure to object, lose the right to 
raise the question as to the insuffi- 
ciency of the surrender and valuation. 
The Passaic, 190 Fed. 644 [aff 204 
Fed. 266, 122 CCA 466]. 


[ec] No decrease in value shown.— 
The West Hartland, 295 Fed. 547 [aff 
2 EF, (2d) 834]. 


27. The Defender, 214 Fed. 316; 
The Rose Culkin, 52 Fed. 328. 


[a] Although vessel may have 
made several voyages after the giv- 
ing of a stipulation for her release in 
a suit against her and before the sur- 
render, she may still be surrendered 
in exoneration of liability, provided 
her value has not in the meantime 
become impaired, and the circum- 
stances show that no waiver of the 
right of surrender was intended. The 
Defender, 214 Fed. 316; The Rose 
Culkin, 52 Fed. 328. 


28. The Rose Culkin, supra. 


29. InreP. Sanford Ross, Inc., 196 
Fed. 921 [rev on other grounds 204 
Fed. 248, 122 CCA 516]. 


30. The John Bramall, 13 F. Cas. 
No. 7,334, 10 Ben. 495. 


right.—Damage 
appearance and 
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the duty of the petitioners to tender by their pett- 
tion.2t Failure to surrender pending freight to the 
trustee does not necessitate a refusal to allow limi- 
tation of liability, where there is an honest contro- 
versy as to whether there was any pending freight 
to be surrendered, and there is no question as to the 
solvency of the owner.?? Where the petitioner con- 
tumaciously refuses to put the court in actual or 
constructive possession of the fund to be distributed, 
it seems that relief might properly be withheld, and 
the petition for limitation of liability be dismissed.*? 


[§ 1153] 5. Stipulation for Value or Payment in- 
to Court—a. In General. A stipulation for the ap- 
praised value of the owner’s interest in the vessel and 
freight, in respect of which limitation is sought,** 
or the payment into court of such value,*® is equiva- 
lent to the transfer which, under the terms of a pro- 
vision of the act, is a compliance with the act,®° and 
a stipulation stands in the place of the vessel and her 
freight.*7 

Where several persons seek to limit their liability 
it is not required that the stipulation should be to 
answer for any liability or default which may be 
found against either of the petitioners,**® 


[§ 1154] b. Amount.?® The amount for which 
the stipulation is given depends on the value of the 
petitioner’s interest, determined by rules already set 
forth,*® which measure the extent of petitioner’s lia- 
bility, and ordinarily the amount is determined by 
the value of the vessel at the end of the voyage dur- 
ing which the liability accrued.*1_ The preferable 
methods of determining value, for the purpose of 
payment into court, are by appraisement*? or by sale 


246, 37 L. ed. 60. 
35. 


31. Oregon, etc., R. Co. v. Balfour, 
90 Fed. 295, 33 CCA 57 [app dism 179 
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under order of the court;4% but these methods are 


| 


The City of Norwich, 118 U. S. 
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not exclusive,#* and the price obtained on a fair, 
private sale by the owner may be taken as the cor- 
rect amount.t®> Under one of the admiralty rules, 
where a vessel has already been libeled and sold, the 
proceeds represent the same for the purposes of such 
rules,‘® but the price realized at a marshal’s sale 
of the vessel, although prima facie fixing the value 
for which a stipulation will be required,** is not con- 
clusive,#® and the court, upon cause shown, may 
require a stipulation for the fair value as proved.*® 


Limitation sought by several persons. Where sey- 
eral persons, who have distinet interests, seek to lim- 
it their liability in respect of the same vessel, each 
should be required to give a stipulation for, or to 
pay into court, where one of these method of trans- 
fer is selected, the amount of the value of his several 
interest,°° but no more.°? 


[§ 1155] c. Appraisement.°? Under one of the 
admiralty rules, which provides for an appraisement 
of the amount or value of the owner’s interest in the 
vessel and freight, in respect of which limitation is 
sought, as a preliminary to an order for the payment 
of such amount or value into court, or for the giving 
of a stipulation for such amount or yalue,°? notice 
to damage ereditors of an appraisement is not nec- 
essary, and an ex parte appraisement is not void,°* 
and such ex parte appraisement, and the taking of 
the stipulation thereupon, are, at most, an irregu- 
larity which the district court can correct.5> A prior 
appraisement of the vessel in connection with claims, 
in respect of which limitation is sought, and the 
giving of a stipulation, pursuant to which the vessel 
was released, does not prevent a reappraisement in 


see supra § 1118, 


: 42. The Ethelstan, 246 Fed. 187. 
Provi- 


[§§ 1152-1155 


[a] Effect of delay and insolvency 
of owners.—Such seizure is the prop- 
er and equitable course where, by rea- 
son of the proceedings, suits by libel- 
ants have been delayed for a number 
of years, during which the shipowners 
have become insolvent. Oregon R., 
ete., Co. v. Balfour, 90 Fed. 295, 33 
COAT lapprdism: E79 SU: Smob Ie SCE 
28, 45 L. ed. 82). 


[b] Process.—It is not material in 
such case, where the vessel has been 
brought into court, and her owner has 
stipulated to pay her appraised value, 
whether or not she was brought in by 
the appropriate process. Oregon R., 
ete., Co. v. Balfour, 90 Fed. 295, 33 
CCA 57 [app dism 179 U.S. 55; 21 St 
28, 45 L. ed. 82]. 

32. Deslions v. La Compagnie 
Generale Transatlantique, 210 U. S 
95, 28 SCt 664, 52 L. ed. 973 [aff sub 
nom. La Bourgogne, 139 Fed. 433, 71 
CCA 489]. 

33. Deslions v. La Compagnie 
Generale Transatlantique, supra. 


84. Providence, etc., SS. Co. v. Hill 
Mier. Co: LOSS) 5785.38 SCte79, Gili: 
27 L. ed. 1038. 


{a] Ex parte determination of val- 
ue.—The giving by the owner of a 
stipulation for the value of his inter- 
est in a vessel and her freight, with- 
out a judicial determination of such 
value after a hearing of the persons 
interested, is equivalent to a “‘trans- 
fer’ of his interest in the vessel and 
her freight to a trustee. Morrison v. 
Weise District Cirmi4ai, US sl4ns Set 


dence, etc., SS. Co. v. Hill Mfg. Co., 
ILDEY 1G Series ae SiGie Byes oily, Are abe 
ed. 1038. 


36. See supra § 1150. 


Right to elect as to method of 
transfer see supra § 1151. 


37. Hartford Accident, ete., Co. v. 
Southern Pac. Co., 273 U.S. 20%, 47 
SCt 357, 71 L. ed. 612; In re Morrison, 
47 Ul Sod t3eSCE 2460s kn edana0:s 
The City of Norwich, 118 U. S. 468, 
6 SCt 1150, 30 Leeds 134: 


[a]. Ad interim stipulation.—(1) 
An ad interim stipulation in limita- 
tion proceedings, with a _ provision 
that such stipulation, pending the fil- 
ing of a formal stipulation, shall 
stand as security for all claims in the 
proceeding constitutes a substitute 
for the vessel! and freight released by 
reason thereof (Hartford Accident, 
ClC., -COn LV. SOULDELN MEAG COnmato MO 
S. 207, 47 SCt 357, (mus edly6i2). 12) 
even though there has never been an 
appraisement and a formal stipula- 
tion executed thereon (Hartford Ac- 
cident, etc., Co. v. Southern Pac. Co.. 
supra). 

38. The Paraiso, 226 Fed. 966. 

Amount see infra § 1154. 

39. Appraisement see infra § 1155. 

Interest see supra § 1121. 

40. See supra §§ 1117-1119. 


41. The Americana, 230 Fed. 853; 
The U. S. Grant, 45 Fed. 642. 


Time as of which value of interest 


‘ Pppralsenent in general see infra 


43. The Ethelstan, 246 Fed. 187. 
44. The Ethelstan, supra. 

45. The Ethelstan, supra. 

46. Admiralty Rules, rule 54 


[formerly rule 57]. 


47. The U.S. Grant, 45 Fed. 642. 
48. The U.S. Grant, supra. 

49. The U. S. Grant, supra. 

50. The Paraiso, 226 Fed. 966. 
51. The Paraiso, supra. 


[a] Charterer and owner.—Where 
both the owner and the charterer of a 
vessel seek to limit liability, in giving 
stipulation for release of the vessel, 
neither can be required to give stipu- 
lation for more than the value of his 
one interest. The Paraiso, 226 Fed. 


52. Determination of value or 
amount by other means than ap- 
Mepgti aes see supra §§ 1117-1119, 


53. Admiralty Rules, rule 51 [for- 
merly rule 54]. 


[a] Nature of appraisement.—The 
appraisement is a substitute for a 
sale. The Natrona, 25 F. (2d) 507. 


54. Morrison v. U. S. District Ct., 
147 U. Si4, 18 °SCt 246) 87 Le edie60: 


55. Morrison v. U. S. District Ct., 


in vessel and freight fixed in general | supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


| 


§§ 1155-1156] 


the limitation proceeding.*® 


an appraisement.°® 


[§ 1156] 6. Time for Commencing Proceedings; 
Waiver or Loss of Right. The owner of a vessel may, 
before he or it is sued, institute appropriate pro- 
ceedings in a court of competent jurisdiction to ob- 
tain the benefit of the limited lability act;°® and 
in general, after suit brought on certain claims, the 
owner may maintain proceedings to limit liability 
in respect of such claims until decree or judgment 


therefor has been satisfied.®° 


Waiver or loss of right. 


56. The City of Norwich, 118 U.S. 
468, 6 SCt 1150, 30 L. ed. 134. 


[a] Ex parte appraisement.—(1) 
The court may, where the first ap- 
praisement has been ex parte, order a 
reappraisement and further security 
on cause shown by any damage claim- 
ant. The H. F. Dimock, 52 Fed. 598 
[mandamus den sub nom. In re Morri- 
SOM eel SAS, Seer 746, ro Ln 
ed. 60]. (2) The court may stay -all 
further proceedings, deny all relief, 
and dismiss the libel and petition, on 
failure of the owner to comply with 
an order to give a new stipulation on 
a further appraisement. Morrison v. 
ES District Ct. LATSULIS) L4613 SCt 
246, 37 L. ed. 60. 


57. The Benefactor, 103 U. S. 239, 
26 L. ed. 351. 


[a] Thus the court if satisfied of 
the fairness and correctness of an ap- 
praisal made in an admiralty suit 
against the owner who seeks limita- 
tion to charge such owner with liabil- 
ity for the claim involved, may adopt 
such valuation in the limitation pro- 
ceeding. The Benefactor, 103 U. S. 
239, 26 L. ed. 351. 


SS eLlartLords Aces) etc. o COn) Ve 
Southern Pac. Co., 3 F. (2d) 923 [cer- 
tiorari granted 267 U. S. 590, 45 SCt 
462, 69 L. ed. 802 (aff 273 U. S. 207, 
47 SCt 357, 71 L. ed: 612) ]. 


{a] Ad interim stipulation.—W here 
a shipowner, petitioning for limita- 
tion of liability, filed an ad interim 
stipulation, with a provision taat such 
stipulation shall stand as security for 
all claims in the limitation proceed- 
ings pending the filing of a formal 
stipulation, claimants could waive an 
appraisement and acquiesce in the 
shipowner’s statement of the value 
of the vessel and the freight. Hart- 
ford Acc., etc., Co. v. Southern Pac. 
Co., 3 F. (2d) 923 [certiorari granted 
Votre Wins. 590; 45 ‘SCt 462) 69 i. ed: 


S02 (aiie273 WU. S. 207; *47 SCt 357, 71 
L. ed. 612) 1]. j 
59. Ex p. Slayton, 105 U. S. 451, 


26 L. ed. 1066; Black v. Southern Pac. 
R. Co., 39 Fed. 565; Black v. South- 
ern Pac. Co., 39 Fed. 565; The Alpena, 
8 Fed. 280, 10 Biss. 436. See Royal 
Mail Steam Packet Co. v. Companhia 
de Navegacao Lloyd Brasileiro, 27 
F. (2a) 1002 (recognizing rule). 


60. The Benefactor, 103 U. S. 239, 
26. ed. 351 [rev 18 F. Cas. No. 10,- 
200, 9 Ben. 44]; The Hoffmans, 171 
Fed. 455. See The Geo. W. Fields, 237 
Fed. 403 (where the court said that 
Jaches is not a defense to the pro- 
ceeding). 

61. Cook vy. Smith, 187 Fed. 538, 
109 CCA 304. See Smith v. Ontario 
Gravel Freighting Co., 51 Can. S. C. 


The court may, under 
certain conditions, adopt the valuation of the vessel 
made in a prior suit against the owner who seeks 
limitation,®? and the damage claimants may waive 


The right to claim limi- 
tation of liability is a personal one which may be 
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waived by the person entitled to claim the right,®4 
and this rule applies to a part owner.®2 
does not, however, waive or lose his right to maintain 
a proceeding to limit liability merely by delay in 


The owner 


surrendering the vessel,®* by failing to institute such 


action.®® 


proceeding until after the commencement of actions 
in personam®? or in rem®® to enforce claims, in re- 
spect of which limitation is sought, or by contesting 
hability in such actions,®® even though there are 
final judgments or decrees for plaintiffs, after trial 
or hearing on the merits, in actions either in perso- 
nam®’ or in rem,°* at least where the question as to 
limitation was not raised or litigated in the prior 
So also the owner does not waive or lose 


the right to claim limitation by giving an undertak- 


39 (where a claim to limit liability in 
accordance with the United States 
limited liability act was denied). 


[a] United States as petitioner.— 
Any right of the United States, un- 
der Act March 9, 1920, to limit liabil- 
ity for damages to cargo on its vessel, 
under charter, was lost, where it 
caused publication of advertisement 
for presentation of claims, and prom- 
ised payment on approval, and did not 
take steps for limiting Hability till 
long afterwards, when the value of 
the vessel had greatly diminished. 
The Moosabee, 7 F. (2d) 501. 


62. Cook v. Smith, 187 Fed. 538, 
109 CCA 304. 


[a] Waiver shown.—Where, after 
suit against a part owner for injury 
to a seaman, such part owner filed a 
petition for limitation of his liability 
“to the amount of the value of his in- 
terest”? in the vessel, made no request 
for further limitation in the trial 
court, and, after the amount of dam- 
ages had been fixed, stipulated with 
the claimant for a reduction of such 
amount, there was a waiver. Cook v. 
Smith, 187 Fed. 538, 109 CCA 304. 


63. The West Hartland, 295 Fed. 
547 [aff 2 F. (2d) 834]; The Defender, 
214 Fed. 316. 


Time as of which surrender made in 
general see supra § 1151. 


64. Monongahela River Cons. Coal, 
ete. Co. ve Hurst, 200) Medy Wi 119 
CCA 127; In re Meyer, 74 Fed. 881. 


[a] Rule applies in respect of an 
actions in vanistate courty to recover 
damages. In re Meyer, 74 Fed. 881. 


65. The Benefactor, 103 U. S. 239, 
26 lL. ed. 351 [rev 18 F. Cas. No. 10,- 
200, 9 Ben. 44]; The City of Norwich, 
5 EF. Cas. No. 2,762, 6 Ben. 330 [aff 
WS GOS CRISS INIoe IMDS? ense aliles (erg tk 
468, 6 SCt 1150, 30 L. ed. 134)]. 


66. The Benefactor, 103 U. S. 239, 
P60. ed. 351 Treva ls Ba Cas: No. 10)- 
200, 9 Ben. 44]; In re Starin, 124 Fed. 
101. 

[a] Rule applies to (1) actions in 
state courts (Monongahela River 
Cons. Coal, ete., Co. v. Hurst, 200 Fed. 
Td Ol CGAL 27 mela nee tarin a 024 
Fed. 101; Gleason v. Duffy, 116 Fed. 
298, 54 CCA 100), (2) and _to actions 
in federal courts (New York, etc., 
Steamship Co. v. Mount, 103 U. S. 
239, 26 Iu. ed. 351 [rev 18 F. Cas. No. 
10,200, 9 Ben. 44]; Monongahela River 
Cons. Coal Co. v. Hurst, supra; The 
John Bramall, 13 F. Cas. No. 7,334, 10 
Ben. 495), (3) and to appeals to ap- 
pellate courts of last resort (Monon- 
gahela River Cons. Coal Co. v. Hurst, 
supra; In re Starin, supra). 


Contesting liability in limitation 


ing or stipulation for the release of the vessel in a 
suit in rem against her,’° or by giving’ a supersedeas 


proceeding see infra § 1169. 


67. Strong v. Holmes, 238 Fed. 554, 
151 CCA 490; Monongahela River 
Cons. Coal, etc., Co. v. Hurst, 200 Fed. 
711, 119 CCA 127; Gleason v. Duffy, 
116 Med. 298, 54 CCA-100,. Butsee 
Dyer v. National Steamship Nav. Co., 
SE. Cas’ Now 4,225, 14 Blatent 1483 
{mod on other grounds 105 U. S. 24, 
26 L. ed. 1001] (to the effect that the 
owners, by allowing a final decree for 
damages in the federal district court, 
waive their right to institute proceed- 
ings to limit their liability). 


{a] Illustrations.—(1) Suit in fed- 
eral court, based on collision. Monon- 
gahela River Cons. Coal, etc., Co. v. 
Hurst; 200smeds illo Ce AwoTs 
Action in a state court. The S. A. 
McCaulley, 99 Fed. 302. (3) Action in 
state court based on injuries result- 
ing from collision. Gleason v. Duffy, 
116 Fed. 298, 54 CCA 100. (4) Action 
in a state court for an alleged mari- 
time tort, which was prosecuted to 
judgment against the owner of the 
vessel involved, reversed on appeal, 
and the cause remanded for a new 


Wiel: The Ocean Spray, 117 Fed. 
63. New York, ete; SS. Con ve 


Mount, 103 U, S: 239,.26 Li edi 351 
[rev sub nom. In re New York, etce., 
SS. Co., 18 F. Cas. No. 10,200, 9 Ben. 


44]; The Ethelstan, 246 Fed. 187; 
The Defender, 214 Fed. 316. 
fa] Tllustration.—Suit in rem 


based on collision. New York, etc., SS. 
Co. v. Mount, 103) U.S) 239), 26) laedt 
851 [rev sub nom. In re New York, 
ete,, SS. Cos, £8 BH. iCas. Now 1032007 9 


ee 44]; The Ethelstan, 246 Fed. 
69. Monongahela River Cons. Coal, 


etc., Co. v. Hurst, 200 Hed) 711, 119 
CCA 127, 

[a] Question not raised.—The 
right to maintain a petition for lim- 
ited liability is not waived by filing 
an exception to a libel in personam 
in a personal action against the peti- 
tioners, which did not in fact amount 
to a claim of limitation, and by fail- 
ure to press an assignment of error 
on appeal from an order overruling 
such exception. Monongahela River 
Cons. Coal, etc., Co. v. Hurst, 200 Fed. 
Hue leg a CARAT 


70. The Rochester, 230 Fed. 519; 
The Rose Culkin, 52 Fed. 328; The 
City of Norwich, 5 F. Cas. No. 2,762, 
6 Ben. 330 [aff 18 F. Cas. No. 10,362 
(Cath UIST tS) 468) Oss Otay Ops Onules 
ed. 134)]; In re New York, etc., SS. 
Co., 18 F. Cas. No. 10,200, 9 Ben. 44 
[rev on other grounds 103 U. S. 239, 
26 L. ed. 351]. See Société Napthes 
Transports v. Bisso Towboat Co., 241 
Fed. 468, 154 CCA 295 [certiorari 
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bond on appeal.71_ Proceedings for a limitation of 
liability, if not instituted until after a party has ob- 
tained satisfaction of his demand, are inefiectual as 
to him,7? but the delay of the petitioner in this re- 
gard does not affeet his rights as to limitation, in re- 
spect of claims which have not been satisfied.7* A 
stipulation for the introduction of evidence of cer- 
tain facts and for limitation on the introduction of 
evidence of other facts, in an action which might be 
brought in a state court against the owner, which 
contains nothing to prevent the presentation of any 
defense or the owner’s proceeding to limit his habil- 
ity, does not prevent a subsequent proceeding by such 
owner to limit his liability.7* A bill of lading issued 
by a railroad company providing that if any part 
of the property shall be carried by water such car- 
riage shall be subject to the conditions in the bill of 
lading, and providing also that no carrier shall be 
liable for loss or damages by eauses beyond its con- 
trol or by fire, does not operate to prevent the appli- 
cation of the limitation of lability act when the 
property is destroyed by fire on a barge.*® In Eng- 
land it has been held that by contract entered into 
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i, as 


[§§ 1156-1157 


prior to the occurrence out of which the lability 
arose, an owner of a vessel may waive or abandon his 
right to claim the benefit of the limited lability stat- 
ute.7° 


[§ 1157] 7. Jurisdiction and Venue’*—a. In Gen- 
eral. The operation of the limited liability act, 
which is a part of the maritime code of the United 
States,78 is coextensive with the territorial operation 
of the general admiralty and maritime jurisdiction’® 
and applies so as to give jurisdiction to the admiralty 
court notwithstanding the fact that the injury sued 
for happened within the technical limits of a county 
of a state,®° or that the liability, enforcement of 
which is sought, arose from a state statute*? or from 
the law of a foreign country.®? The jurisdiction of 
the courts of the United States as courts of admiral- 
ty may properly be invoked where limitation under 
the act is sought by petition or libel,** and admiralty 
has exclusive jurisdiction of such a proceeding.*+ 
Original jurisdiction of admiralty in this regard is 
exercised by the district court*® which jurisdiction 
is exclusive*® in respect of all matters properly in- 


den-245 Un Sa 652, 88 5Cu Li ¢2ulered: 
532] (apparently recognizing rule). 


71. Monongahela River Cons. 
Coal, ete., Co. v. Hurst, 200 Fed. 711, 
119" CCA L2%. 


{a] Illustrations.—(1) The right 
of an owner to a limitation of liabil- 
ity, as against a decree for collision 
damages recovered against him in a 
suit in personam is not waived by the 
giving of a supersedeas bond on ap- 
peal from such decree. Monongahela 
River Cons. Coal, etc., Co. v. Hurst, 
2O00grMedes iss a deeO CCA Laie re C2) aA 
person entitled to limitation does not 
lose his right to assert limitation in 
respect of claims recovered in an ac- 
tion in a state court, by giving a su- 
persedeas bond on appeal. .Gleason v. 
Duffy, 116 Fed. 298, 54 CCA 100. 


ToreNiewW, VOLK) .ete.) (SS. 5 (COnmVe 
Mount, L038 US, 239. 20 toned. sind 
{rev 18 F. Cas. No. 10,200, 9 Ben. 44] 
(a return of the money should not 
be compelled). 


73. The Benefactor, 103 U. S. 239, 
26 L. ed. 351 [rey 18 F. Cas. No. 10,- 
200, 9 Ben. 44]. 


74. The Hoffmans, 171 Fed. 455. 
75. The Hoffmans, supra. 


76. Clarke v. Dunraven, [1897] A. 
C59 fat [1895] 2: 249]. 


[a] Rule applied where owners of 
yachts, entered in a regatta, agreed 
in writing to be bound by the rules 
of a yacht club under whose auspices 
the regatta was held, one of which 
rules provided that if a yacht, in con- 
sequence of her neglect of any of the 
rules, should foul another yacht, or 
should compel other yachts to foul, 
the yacht at fault should pay “all 
damages.” Clarke Vi. Dunraven, 
[1897] A. C. 59 [aff [1895] P. 249]. 


77. Jurisdiction of admiralty suits 
in general see Admiralty §§ 16-128. 


Venue of admiralty suits in general 
see Admiralty § 144. 


78. See supra § 1101. 

79. Butler v. Boston, ete., SS. Co., 
POR Uy oie US Corolla eocmls wedl 
1017. See The Epsilon, 8 F. Cas. No. 
4,506, 6 Ben. 378 (where petition or 
libel for limitation was entertained). 
Territorial extent of admiralty ju- 


risdiction in general see Admiralty 
§§ 36-39. 

80. Butler v. Boston, etc., SS. Co., 
1330 We. S!, 16275 95 SCt Gl 326 deeds 
1017. 


[a] Maritime tort of vessel em- 
ployed on navigable waters within 
state.—(1) The act of congress lim- 
iting the liability of shipowners in 
certain cases is not referable to that 
clause in the constitution giving pow- 
er to regulate commerce, but is a rule 
of admiralty procedure enacted under 
the clause granting admiralty juris- 
diction, and therefore the district 
court has jurisdiction of a proceed- 
ing to limit the liability of the own- 
ers of a ship for a maritime tort, cus- 
tomarily employed on the navigable 
waters within a state. The Tolches- 
ter, 42 Fed. 180. (2) Power of con- 
gress to enact limited limitation act 
in general see supra § 1102. 


81. Butler v. Boston, etc., SS. Co., 
bates Sez we VeSOrnole.. sande ged. 


{a] Claim for wrongful death.— 
Personal representatives of a pas- 
senger and of members of a crew who 
were drowned as the result of the 
collision of a Delaware vessel with 
another vessel on the high seas may 
recover in proceedings for the limita- 
tion of liability of such other vessel 
upon a cause of action for death 
created by Del. Act, Jan. 26, 1886, as 
amended by the act of March 9, 1901, 
in favor of the personal representa- 
tives of a person whose death is 
caused by violence or negligence, sub- 
ject to the owner’s right of limita- 
tion of liability. The Hamilton, 146 
Fed. 724, 77 CCA 150 [aff 207 U. S. 
398, 28 SCt 133, 52 L. ed. 264]. 


82. Deslions v. La Compagnie 
Generale Transatlantique, 210 U. S. 
95, 28 SCt 664, 52 L. ed. 973. 


[a] Rule applies in the case of a 
right of action for death given by the 
laws of France. Deslions v. La Com- 
pagnie Generale Transatlantique, 210 
US. 95, 28° SCt 664" 520. weduo73h 


83. Oregon R., etc., Co. v. Balfour, 
179 U. S. 55, 21 SCt 28, 45 Li. ed. 82; 
The Irving: . Ross, 8°F. (2d) 313; 
ree v. Pew; 56 Ped! 111,15 C@A 
[a] 


Constitutional provision.— 


Proceedings to limit liability are “ad- 
miralty cases,’ within Const. art. 3 
§ 2, extending judicial power of the 
United ‘States courts to all cases of 
admiralty and maritime jurisdiction. 
Charles Nelson Co. v. Curtis, 1 F. (2d). 
774 [rev 294 Fed. 926]. 


84, Providence, etc, SS. Co. v. 
Hill. Mfg." Co;, 109° Us, S7¥o78) ESGe 
379, 617, 27 I. ed. 1038; In re Provi- 
dence; ete., (SS; .€o:,.20 EaiCaiss INO. 
451, 6 Ben. 124. 


[a] Whether action against own- 
er of vessel in state court for wrong- 
ful death is one involving limited lia- 
bility is a question of admiralty and 
maritime jurisdiction, which must be 
determined by the federal courts. The 
Lotta, 150 Fed. 219. 


85. Morrison v. U. S. District Ct., 
147 U. S. 14, 13 SCt 246, 37°L ea. 60% 
Place v. Norwich, ete., Transp. Co., 
118<U. S. -468, 6 SCt 1150; 30 Li ede 
134; Norwich, ete., Transp. Co, v. 
Wright, 13 Wall. (U. S.) 104, 20 L. ed. 
585; Patton-Tully Transp. Co. v. Tur- 
ner, 269 Fed. 334; Strong v. Holmes, 
238 Fed. 554, 151 CCA 490; Brough- 
am_v. Oceanic Steam Nav. Co., 205 
Hed. 857, 126 CCA 321] The S. A: Mes 
Caulley, 99 Fed. 302; Oregon R., etc., 
Co. v. Balfour, 90 Fed. 295, 33 CCA 57 
[app dism 179 U. S. 55, 21 SCt 28, 45 
L. ed. 82]; The Tolchester, 42 Fed. 
180; The Amsterdam, 23 Fed. 112; 
In re Leonard, 14 Fed. 53; In re Long 
Island North Shore Pass., etc., 
Transp. Co., 5 Fed. 599. 


{a] Single claim.—(1) The court 
has jurisdiction, in a proper case, 
even where only a single claim is in- 


volved. In re Crosby Fisheries, 24 
BE. (2d) 555; The Hoffman, 171 Fed, 
455. (2) Right to maintain proceed- 


ing in respect of a single claim in 
general see supra § 1149. 


86. Providence, etc., SS. Co. v. Hill 
Mfg. Co., 109 U. S. 578, 3 SCt 379, 617, 


27 L. ed. 1088; Norwich, etc., Transp. 
Co. v. Wright, 13 Wall. (U. S.) 104 
20 L. ed. 585; In re Whitelaw, 71 Fed’ 
733; Black v. Southern Pae. Co., 39 
Fed. 565. d 
[a] Circuit court.—Even during 


the existence of the circuit court now 
abolished (see Federal Courts § 341) 
the jurisdiction of the district court 
was exclusive and the circuit court 
did not Have jurisdiction of proceed- 


For later cases, developments and changes in ‘he law see Annotations, same title and section number 


§§ 1157-1158] 


volved in the proceeding ;87 and where the necessary 
basis of jurisdiction exists, it is the duty of the dis- 
trict court in admiralty to take jurisdiction.$8 
has been held, however, that where a damage claim- 
ant objects to the jurisdiction of the court in the 
limitation proceedings and has elected to proceed in 
another forum to enforce his claim, the jurisdiction 
of the district court in the limitation proceedings 
depends on the right of the petitioner to limit his 


liability.5* 


Necessity that damage claims be within jurisdic- 
tion. While the view has been expressed by the su- 
preme court of the United States that the district 
court cannot take jurisdiction in admiralty of a pe- 
tition for limitation of liability, where it would not 
have cognizance in admiralty, originally, of the 
cause of action involved,®® the decision appears to | 


ings to limit the liability of shipown- 
ers. Elwell v. Geibel, 33 Fed. 71; The 
Mary Lord, 31 Fed. 416. 


_ [b] State court (1) does not have 
jurisdiction. In re Crosby Fisheries, 
24 F. (2d) 555; In re Providence, etc., 
SS. Co., 20°F: Cas. No. 11,451, 6 Ben. 
124; Elwell v. Bender, 79 Hun 243, 
29 NYS 357. (2) Interposition of 
claim to limitation as defense in ac- 
tion in state court see supra § 1148. 


[ec] Where district court has pos- 
session of only fund to which dam- 
age claimants may resort the juris- 
diction of such court is exclusive. 
The Tolchester, 42 Fed. 180. 


87. Providence, etc., SS. Co. v. Hill 
Mfg. Co., 109 U. S. 578, 3 SCt 379, 617, 
27 L. ed. 1038. 


[a] Privity or knowledge.—(1) 
Rule applies to the determination of 
the questions as to the existence of 
privity or knowledge on the part of 
the petitioner (Seese v. Monongahela 
River Cons. Coal, etc., Co., 155 Fed. 
507; In re Whitelaw, 71 Fed. 733), 
(2) as where, in an action on,a claim, 
plaintiff alleges privity and knowledge 
or the owner’s own fault (Butler v. 
Boston, ete:,; SS. Co., 130, U.,S. 527, 
9 SCt 612, 32 L. ed. 1017; In re White- 
law, supra). 

[b] iability—(1) Rule applies 
to the determination as to liability on 
damage claims where the question has 
duly been raised and is properly in- 


volved (Providence, etc., SS. Co. v. 
Hill Mfg. Co., 109 U. S. 578, 3 SCt 
379, 617, 27 L. ed. 1038; In re Stat- 


Jer, 31 F. (2d) 767; Seese v. Monon- 
gahela River Consol. Coal, etc., Co., 
155 Fed. 507), (2) whether or not the 
claims are strictly of admiralty origin 
(Hartford Accident, etc., Co. v. South- 
ern Pac. Co., 273 U. S. 207, 47 SCt 
357, 71 L. ed. 612). (3) Liability of 
owner as issue see infra § 1169. 


gg. The Victoria, 3 F. (2d) 330. 


[a] Litigation of claims.—The 
court should not shirk the responsibil- 
ity by permitting claims for damages 
to be litigated in the state courts 
where the necessary basis of jurisdic- 
tion in the district court in admiralty 
exists. The Victoria, 3 F. (2d) 3380. 


@9. The Aloha, 85 F. (2d) 447 [rev 
sub nom., Lagnes’ Pet., 32 F. (2d) 
284]; The Erie Lighter 108, 250 Fed. 
490; Quinlan v. Pew, 56 Fed. 111, 5 
CCA 488. 

[a] Tllustrations—(1) Where a 
seaman’s claim against the owner of 
a fishing vessel for negligence was 
based on the failure to have chain 
plates flush with the side of the ves- 
sel or covered, the court was without 


‘Leertiorari 
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It 


jurisdiction of a libel by the ship-;any transaction 


owner to limit liability, since, under 
the circumstances, the owner was 
necessarily chargeable with privity 
and knowledge. The Aloha, 35 F. 
(2d) 447 [rev sub nom. Langnes’ Pet., 
32 F. (2d) 284]. (2) Suggestions as 
to negligence, other than that assert- 
ed by the injured seaman, should 
not be considered in determining ju- 
risdiction. The Aloha, supra). 


_Dismissal where right to limit lia- 
bility not shown see infra § 1174. 


90. Ex p. Phenix Ins. Co., 118 U. S. 
610, 7 SCt 25,,30 Li. ed. 274. See HI- 
well v. Bender, 79 Hun 2438, 29 NYS 
357 (recognizing rule). But see The 
Epsilon, 8 F. Cas. No. 4,506, 6 Ben. 378 
(where, however, some of the claims 
tee were cognizable in admiral- 
ty). 

91. Richardson v. Harmon, 222 U. 
S. 96, 32 SCt.27,.56,L. ed. 110. i 


92. See supra § 1125. 


93. Richardson y. Harmon, supra; 
The Irving F. Ross, 8 F. (2d) 313; 
The No.. 6, 241 Fed. 69, 154 CCA 69 
den sub nom. Standard 
Gaslight Co. v. Packard Co., 244 U.S. 
659, 37 SCt 745; 61: L..ed. 1375); The 
Rochester, 230 Fed. 519. But see The 
La Forrest L. Simmons, 276 Fed. 61; 
The San Rafael, 134 Fed. 749, 752 
[rev on other grounds 141 Fed. 270, 
72 CCA 388] (both cases cit Ex p. 
Phenix Ins. Co., 118" U.S. 614, 7.-SCt 
25, 30 L. ed. 274, in support of the 
proposition that a district court can- 
not take jurisdiction of a petition to 
limit liability, where it would not 
have had jurisdiction in admiralty 
originally of the cause of action in- 
volved). 


[a] Bule discussed.—“The rest of 
appellant’s proposition is that this de- 
cision was erroneous, in that the Su- 
preme Court [in Richardson y. Har- 
mon, 222 PSM 916, 82) SECty 2s, 66) 1a. 
ed. 110] while holding that a non- 
maritime tort might be limited 
against, overlooked the fact that such 
limitation necessarily constituted an 
exercise of nonmaritime jurisdiction 
—something beyond the constitution- 
al grant of power to the judicial arm 
of the government, and equally be- 
yond the power of Congress to create 
or confer. It would, indeed, be re- 
markable that a point such as this 
could be overlooked by the court, even 
had it not been argued. An examina- 
tion of the record and briefs in that 
ease shows that the District Court 
certified as the reason for dismissing 
the petition in the lower court that 
the act of 1884 (Act June 26, 1884, ¢. 
121, 23 Stat. 57) did ‘not limit the lia- 
bility of the shipowner in respect of 
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have been limited by a case®! decided after the 
amendment of the limited liability act extending its 
operation to claims for nonmaritime torts;9? and 
the jurisdiction of the district court of a petition or 
libel in admiralty to limit liability in respect of 
claims for nonmaritime torts is now recognized.?? 
There is, however, authority for the view that if a 
damage claim has by federal statute been exempted 
from the operation of the limited liability act and, 
therefore, is not within the jurisdiction of the court 
in a limitation proceeding, the lack of jurisdiction 
may not be waived or cured by consent.®* 


In England the high court of admiralty®® has ju- 
risdiction of a proceeding by the owner to limit lha- 
bility, even though the vessel in respect of which lim- 
itation is sought has been sunk. 


[§ 1158] b. Foreign Vessel.” 


The admiralty 


} or subject, except 
those within the jurisdiction of the 
District Court sitting as a court of ad- 
miralty.” In argument it was plainly 
put, and by distinguished counsel, 
that proceedings for limitation of a 
shipowner’s liability from all de- 
mands, whether ex contractu or ex 
delicto, are within the general mari- 
time law and admiralty jurisdiction, 
and that such a proceeding was an in- 
dependent head of jurisdiction, with- 
out regard to whether the claims lim- 
ited against were such as might have 
been sued upon in the admiralty or 
not.” The No. 6, 241 Fed. 69, 71, 154 
CCA 69 [certiorari den sub nom. 
Standard Gaslight Co. v. Packard Co., 
eee S. 659, 37 SCt 745, 61 Liced: 
0 . 


_(b] Validity of statute.—‘I be- 
lieve that a proper construction of 
article 3, § 2, of the federal Constitu- 
tion, which provides that judicial 
power shall extend to all acts of ad- 
miralty and maritime jurisdiction, in- 
cludes the right of Congress to vest 
a court of admiralty with jurisdic- 
tion of all injuries caused, without 
the privity or knowledge of the own- 
er, by the negligence of the vessel or 
those having charge of her naviga- 
tion.” The Steam Dredge No. 6, 222 
Fed. 576, 578 [aff 241 Fed. 69, 154 CCA 
69 (certiorari den sub nom. Standard 
Gas Light Co. v. Packard Co., 244 U. 
S. 659 mem, 37 SCt 745 mem, 61 L. ed. 
1375 mem) ]. 


[ec] Hven prior to such amend- 
ment, where claims for damages con- 
summated on the water and claims for 
damage done on land arose from the 
same maritime tort, the view was tak- 
en that the court, having jurisdiction 
in admiralty by virtue of the strictly 
maritime claims, had power to award 


a limitation as to all the claims. The 
Epsilon, 8 F, Cas. No. 4,506, 6 Ben. 
378. 

94. The Passaic, 190 Fed. 644 [aff 


204 Fed. 266, 122 CCA 466 (aff on other 
grounds 190 Fed. 644)] (where, how- 
ever, the claim in question had not 
been exempted from the operation of 
the limited liability act). 


95. The Normandy, L. R. 3 A. & E. 
152. 

96. The Normandy, supra. 

97. Cross references: 


Admiralty jurisdiction: 
In respect of private vessels in gen- 
eral see Admiralty § 55. 

Of suits between foreigners in gen- 
eral see Admiralty §§ 41-53. 
Right to limit liability in respect of 
foreign vessels in general see supra 

§ 1107. 
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courts of the United States have jurisdiction of a 
proceeding to limit liability in respect of the alleged 
liability of a foreign vessel,®* even though such ha- 
bility arose out of an occurrence on the high seas®® 
or in the territorial waters of a country to which 
neither of the vessels involved belonged.* 


[§ 1159] c. Method of Acquiring Jurisdiction. 
In general the filing of a libel or petition for limita- 
tion by the owner, with the offer to give a stipulation 
for value, confers jurisdiction of the proceeding,” 
and surrender of the vessel and the pending freight 
and the issuance of monition give the court jurisdic- 
tion of the property or funds,* but not, according to 
some cases, of persons holding claims.* It is not 
necessary to the jurisdiction of the district court, 
however, that the court should have possession of 
the vessel or her proceeds, or of a fund representing 
the proceeds, over which the court has obtained con- 
trol through the exercise of its ordinary jurisdic- 
tion.® 


[§ 1160] d. Loss or Ouster of Jurisdiction. In 
general the question as to the jurisdiction of the 
court in respect of a proceeding to limit lability must 
be determined by the jurisdictional facts as they ex- 
isted at the time the court assumed jurisdiction,°® 
and where the court has duly obtained jurisdiction, 
such jurisdiction is not ousted or lost by, or because 
of, any subsequent irregularity of procedure,’ the 
fact that a damage claimant takes issue with what is 
alleged in the petition,® a subsequent reduction of 
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the amount of the claims to an amount not in excess 
of, or less than, the appraised value of the vessel and 
freight,? or a recovery by a claimant of less than the 
stipulated value of the vessel, where his original 
claim was greater than its value.1° So the district 
court does not lose jurisdiction by allowing a vessel, 
after the giving of a stipulation for her value under 
the applicable admiralty rule, to go into another dis- 
trict in the ordinary course of her business.** 


[§ 1161] e. District in Which Proceeding Brought. 
Apart from any rule on the subject, any district 
court having custody and control of a vessel, or hav- 
ing it within its district so that custody can be ac- 
quired by its process, has jurisdiction of proceedings 
by the owner for limitation of liability.1* Under one 
of the admiralty rules'? the owner is required to 
bring a proceeding to limit his liability in the district 
court where the vessel has been libeled to answer for 
a loss or damage in respect of which limitation is 
sought.1* Where the vessel has been libeled in sev- 
eral districts, for different claims arising from the 
same occurrence, a petition for limitation of liability 
may be filed in either district,t° unless the libel in 
the district in which limitation is sought was filed 
collusively and merely for the purpose of conferring 
jurisdiction of the limitation proceeding.'® Since 
the amendment of the above admiralty rule, promul- 
gated in 1889,1* while the propriety of bringing the 
limitation proceeding in the district in which the 
owner has been sued, 1f no libel has been filed against 
the vessel, is recognized,'® there has been a conflict 


98. 
v. Companhia de Navegacao Lloyd 
Brasileiro, 27 F. (2d) 1002; Brougham 
v. Oceanic Steam Nav. Co., 205 Fed. 
857, 126 CCA 321. 


{a] Rule applied in the case of a 
collision between two foreign vessels. 
Royal Mail Steam Packet Co. v, Com- 
panhia de Navegacao Lloyd Brasileiro, 
27 EF. (2d) 1002. 


99. Oceanic Steam Nav. Co. v. Mel- 
LOG OOO Oe sO SO Le O45 vole mile. 
ed. 1171. 


1. Royal Mail Steam Packet Co. v. 
Companhia de Navegacao Lloyd 
Brasileiro, 27 F. (2d) 1002. 


2. In re Morrison, 147 U. S. 14, 13 
SCt 246, 37 L. ed. 60. 


Stipulation in general see supra § 
Isak 


3. The Princess Sophia, 36 F. (2d) 
591 [den reh 35 F. (2d) 736]. 


4. The Princess Sophia, supra. 


[a] Acquisition of jurisdiction of 
damage claimants.—it has been said 
that the court does not acquire juris- 
diction of a person who has a claim 
until he appears and files his claim. 
The Princess Sophia, 36 F. (2d) 591 
[den reh 36 F. (2d) 736]. 


5. /The City of Norwich, 5 FE. Cas. 
INO. (2, loc, OF Bele ooOn lait de) Ho Gale. 
No. 10,362 (aff 118 U. S. 468, 6 SCt 
1150, 30 L. ed. 134)]; The Epsilon, 8 
F. Cas. No. 4,506, 6 Ben. 378. 


[a] Possession of the vessel by 
the marshal or trustee is not neces- 
sary for the purposes of limited lia- 
bility proceedings. The Mendota, 14 
Fed. 358. 


6. The Tolchester, 42 Fed. 180. 


[a] Effect on previous proceedings 
of denial of right to limitation.—All 


Royal Mail Steam Packet Co. [prior proceedings 


in the limitation 
proceedings are not nullities merely 
because the court subsequently finds 
that the petitioner is not entitled to 
relief. Brougham v. Oceanic Steam 
Nav. Co., 205 Fed. 857, 126 CCA 321. 


Te a MOrrison av. was District Ct, 
147 U. S. 14, 13 SCt 246, 37 L. ed. 60. 


8. White v. Island Transp..Co., 233 
UU. S:7346; 84° SCty 589, 58) LE. veds) 993: 
Butler v. Boston, ete., SS. Co., 130 
WE SE S47 Shee Cl. Ge db ele Oil 


9. The John K. Gilkinson, 156 Fed. 
868; The Tolchester, 42 Fed. 180. 


10. Briggs v. Day, 21 Fed. 727. 


it.) Morrison) v.70. Sar District Ce, 
147 U.S: 14,°13' SCt 246, 37 Led. 60. 


12. In re Louisville, ete., Packet 
Co., 223 Fed. 185. 


13. Admiralty 
[formerly rule 57]. 


ta] Rule as amended.—(1) As 
originally promulgated in 1872, the 
rule provided that the ‘‘libel or peti- 
tion [for limitation] shall be filed and 
the said proceedings had in any Dis- 
trict Court of the United States in 
which said ship or vessel may be 
libelled to answer for any such em- 
bezzlement, loss, destruction, damage 
or injury; or, if the said ship or ves- 
sel be not libelled, then in the Dis- 
trict Court for any district in which 
the said owner or owners may be sued 
in that behalf.” See 13 Wall. (U. S.) 
xiii; and In re Louisville, etc., Packet 
Co., 223 Fed. 185; The Enterprise, 196 
Fed. 404. (2) In 1889 the following 
matter was added: “When the said 
ship or vessel has not been libeled, to 
answer the matters aforesaid, and 
suit has not been commenced against 
the said owner or owners, or has been 
commenced in a district other than 
that in which the said ship or ves- 


Rules, rule 54 


sel may be, the said proceedings may 
be had in the district court of the 
district in which the said ship or ves- 
sel may be and where it may be sub- 
ject to the control of such court for 
the purposes of the case as herein- 
before provided.” See 130 U. S. 706 
appendix; and In re Louisville, etce., 
Packet “Co.,- ‘supra. (3) The rule 
now stands as originally promulgated 
and as so amended. See Admiralty 
Rules, rule 54 [formerly rule 57] set 
forth following USCA tit 28 § 1723; 
and Strong v. Holmes, 238 Fed. 554, 
151 CCA 490; The Enterprise, supra. 


[b] Words “may be libeled,” in the 
first clause of the rule, must be con- 
strued as including cases in which 
the vessels may have been libeled. 
The Luckenback, 26 Fed. 870, 871. 


14. The Enterprise, 196 Fed. 404; 
In re The Luckenback, 26 Fed. 870; 
The Alpena, 8 Fed. 280, 10 Biss. 436. 


15. The Katahdin, 293 Fed. 824. 
16. The Katahdin, supra. 


[a]. Thus, where a ship has been 
libeled for collision a second time in 
a different district through collusion, 
for the purpose of enabling the owner 
to file a petition for limitation of lia- 
bility in that district, it will not be 
permitted to have that effect, though 
the second libel may be meritorious, 
but for the purpose of determining 
jurisdiction of the limitation proceed- 
ing the first libel only will be consid- 


ered. The Katahdin, 293 Fed. 824. 

17. See supra note 13 [a] (2). 

18. Strong v. Holmes, 238 Fed. 554, 
151 CCA 490. And see cases infra 
notes 20, 28. 

[a] Suit against owner within 
rule.—(1) The phrase “may be sued 


in that behalf,’ as used in the rule, 
refers to suits against the owner al- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of opinion as to whether, in such case, the limitation 
proceeding must be brought in the district in which 
the owner is sued.t® According to one view, the lim- 
itation proceeding must be brought in the district in 
which the owner is sued, if he be sued in a federal 
court and in only one district,?° but, in other cases, 
without recognizing any distinction based on the par- 
ticular court, state or federal, in which a prior ac- 
tion or prior actions were brought, 
of actions in several districts,?1 the right of the own- 
er to bring the limitation proceedings in the district 
where the vessel may be,?2 or in the district where 
the action against the owner has been brought,?3 
has been recognized. Where the vessel has not been 
libeled and an action against the owner has not been 
brought, the proceeding may properly be instituted 
in any district where the vessel may be.?4 


Wrecked or stranded vessel. 


ready instituted. Strong v. Holmes, 
238 Fed. 554, 151 CCA 490. (2) An 
action in a federal district court on a 
judgment recovered ina state court in 
a different district for loss and injury, 
in respect of which limitation .is 
sought, is a suit in ‘behalf’’ of the 
loss or injury in question within the 
meaning of the admiralty rule and 
the limitation proceeding was prop- 
erly brought in such federal district 
court. Strong v. Holmes, supra. 


[b] Presence of vessel within ju- 
risdiction.—The rule applies even 
though the vessel is not within the 
district. Gleason v. Duffy, 116 Fed. 
298, 54 CCA 100. 


19. See cases infra notes 20-23. 


[a] Prior to amendment (1) the 
rule required the institution of the 
proceeding in the district in which the 
owner had been sued. The Alpena, 8 
Fed. 280, 10 Biss. 436. See In re 
Louisville, etc., Packet Co., 223 Fed. 
185 (where the rule was considered). 
(2) Such district was, of course, the 
proper district. Providence, etc., SS. 
CONN. FUL Mie. Co.,. 109 S. 578, 
3. SCt 379, 617, 27 L. ed. 1038. 


20. The Enterprise, 196 Fed. 404. 
See Strong v. Holmes, 238 Fed. 554, 
151 CCA 490 (where, however, the 
limitation petition was filed where 
suit was brought). 


[a] Distinction where prior ac- 
tions brought in different districts.— 
If different suits are brought in dif- 
ferent districts, then the owner has 
his election either to go into any dis- 
trict where a libel has been filed or 
suit brought, or he may go into the 
district where the vessel then is. 
The Enterprise, 196 Fed. 404. 


{b] Distinction where action 
brought in state court.—If suit is 
brought in a state court, the owner 
has the right to bring his petition 
bxfore a district court of the United 
States where the vessel is. The En- 
terprise, 196 Fed. 404. 


21. See cases infra note 22. 


22. In re Louisville, etc., Packet 
Co., 223 Fed. 185; The John K. Gil- 
kinson, 156 Fed. 868, 150 Fed. 454. 


[a] Rule applied notwithstanding 
the vessel was in the district where 
suit, in a state court, was brought 
against the owner at the time such 
suit was brought. In re Louisville, 
-ete., Packet Co., 223 Fed. 185. 


[b] Domicile of owner.—The fact 
that the owner is domiciled in a dis- 


Prior to the above 
amendment, and when the rule provided only for 
cases in which the vessel was libeled or the owner was 
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or the bringing | court.7° 


the lost vessel, 


trict other than that in which the 
proceeding is brought is immaterial 
where the court has properly taken 
jurisdiction because of the presence 
of the vessel within the district. The 
John K. Gilkinson, 156 Fed. 868, 150 
Fed. 454. 


23. The John K. Gilkinson, supra. 


24. In re Morrison, 147 U. S. 14, 13 
SCt 246, 37 L. ed. 60; The Enterprise, 
196 Fed. 404. 3 


[a] No process issued or seizure 
made.—The court of the _ district 
where the owner of the vessel is in- 
corporated and in which the vessel is 
has jurisdiction of a suit for limita- 
tion of liability notwithstanding a 
libel has been filed against such ves- 
sel in another district, where no proc- 
ess was issued under such libel and 
the vessel was not attached. In re 
Thames Towboat Co., 21 F. (2d) 573. 


25. The John Bramall, 13 F. Cas. 
No. 7,334, 10 Ben. 495. 


26, 8 ipa Slayton 100 Uy us +o, 
26 L. ed. 1066. 


[a] Rule applied notwithstanding 
some portions of the wreck, at least, 
were washed ashore in another dis- 
trict. Ex p. Slayton, 105 U. S. 451, 
26 L. ed. 1066. 


27. In re Leonard, 14 Fed. 53. 


28. The San Pedro, 223 U. S. 365, 
Sat -215,, 0671s, ed. 4137. Butler vy. 
Boston, ‘ete., SS: Co. 130 U. S. 52%, 
9 SCt 612, 32 L. ed. 1017; Providence, 
ete SS Colw Boll Mier Co.,) 09, 
S.578h38 SCt. 379, 617, 2, ed. 41038; 
New York, etc., SS. Co. v. Mount, 103 
U. S. 239, 26 L. ed. 351; Société Nap- 
thes Transports v. Bisso Towboat Co., 
241 Fed. 463, 154 CCA 295 [certiorari 
Genes UL: Gol, eos SCtmld mol. la. 
ed. 532]; The Americana, 230 Fed. 
853° Dowdell vi UU: Se District *Ct:, 
139 Fed. 444, 71 CCA 288; In re White- 
law, 71 Fed. 733; Black v. Southern 
Pac. R. Co., 39 Fed. 565. 


[a] Rule applies (1) both where in 
the limitation proceeding the owner 
has surrendered his interest (Provi- 
dence, etc., SS. Co. v. Hill Mfg. Co., 
109 Uo S. 578, 3 SCt 379. 6:7, 27 a. ed. 
1038), (2) and also where in such 
proceeding he has paid the amount 
of the appraised value into court or 
has given a stipulation therefor (The 
San-Pedro, 223 U. S. 365, 82 SCt 275, 


56 L. ed. 473; Providence, etc., SS. 
Comey weil UM fe.NCone supra, | Int re 
Crosby Fisheries, 24 F. (2d) 555). 


[b] Proceedings within rule.—(1) 
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sued, it was held that the district court of the district 
in which a vessel was stranded and the wreckage 
was had jurisdiction, where no libel had been filed 
or suit brought,?° and where a vessel was sunk and 
no action was brought by damage claimants, it was 
held that a district court of a particular district 
could entertain jurisdiction, where the remnants had 
been transferred to the trustee appointed by such 
The proceeding may be instituted in a dis- 
trict where a fund or claim equitably representing 


in respect of which limitation is 


sought, is in litigation, although the petitioners re- 
side in another district.?7 


[§ 1162] 8. Effect on, and Enjoining, Other Pro- 
ceedings—a. In General. 
hability of a vessel supersede other proceedings on 
claims against the owner or vessel, involved in the 
limitation proceeding ;?* and upon a proper show- 
ing of the pendency of the limitation proceeding, 
such other proceedings should be stayed.?® 


Proceedings to limit the 


Where 


Proceedings in a state court. Provi- 
dence, etc!, SS: ‘Co. v., Hill, MteCo, 
LOO TU Sa 578, su Cl 3 Oe ollie mleneds 
1038; In re Whitelaw, 71 Fed. 733. 
(2) Suit for salvage services ren- 
dered in connection with a collision, 
in respect of claims arising out of 
which collision limitation was sought. 
The San Pedro, 223 U. S. 365, 32 SCt 
275, 56 L. ed. 473. 


{c] Liability of surety on super- 
sedeas bond on appeal from a decree 
against the owner in an action on a 
claim is impliedly subject to the en- 
forcement of the limited liability act 
and is Superseded, at least pro tanto, 
by a decree limiting liability. Mon- 
ongahela River Cons. Coal, ete., Co. v. 
Hurst, 200 Fed. 711, 119 CCA 127. 


29. The San Pedro, 223 U. S. 365, 
82 SCt 275, 56 L. ed. 473; Providence, 
ete.) Ss:.Co; v.J Hill Mite, Con 1ooniws 
$2578.03 SCt379, 617) 20) deeds Loses 
The City of Columbus, 22 Fed. 460. 
See Smith v. Ontario Gravel Freight- 
ing Co., 51 Can. S. C. 39, 44 (per Fitz- 
patrick, C. J., whé said that a pro- 
ceeding for limitation in a court of 
the United States did not operate as 
a stay of a suit in a Canadian court, 
unless the limitation proceeding was 
based on an admission of liability). 
Compare Knowlton v. Providence, etc., 
SSH Cowie53) Ne 8) A6e pews sommN eee 
Super. 572] (where a certain claim 
was held not to be within the opera- 
tion of the limited liability act). 


[a] Proceedings included.—Pro- 
ceedings in (1) federal (The San Pe- 
dro, 223 U. S. 365, 32 SCt 275, 56 kh. ed: 
473) (2) or state courts (The San 
Pedro, supra). (3) Proceedings on 
a decree fixing the liability of the 
owner, entered prior to the commence- 
ment of the limitation proceeding. ° 
New York, ete., SS. Co. v..Mount, 103 
U. Si 239, 26 Ti. edi 351, (4) Aetion! 
on law side of federal court to en- 
force liability for injury to a seaman, 
under Merchant Marine Act June 5, 
1920 § 33. El Mundo, 7 F. (2d) 1005 
[rev 294 Fed. 577]; Charles Nelson 
CGo.v, Curtis, 1 Wy (2d) 174: [nev 294 
Fed. 926]. i 


[b] Where vessel and freight, in 
respect of which limitation is sought, 
have been surrendered to a trustee un- 
der the statutory provision that upon 
such surrender all claims and pro- 
ceedings against the owner shall 
“cease” (see U. S. Rev. St. § 42855 
USCA tit 46 § 185), all activity by 
way of further proceeding in the 
suits or proceedings then pending 
must stop until final decree in the 
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the owner has taken appropriate proceedings to 
obtain the benefit of the act, a person injured is 
barred from maintaining a separate action subse- 
quently brought, on a claim to which the limitation 


act applies.®° 


Annulment and dismissal of other proceedings. 
The institution of the limitation proceeding does not 
put an end to other proceedings previously insti- 
So the view has been taken that, where 
there has not been due compliance by the petitioner 
for limitation, with requirements as to surrender or 
stipulation for value, pending proceedings are not 
necessarily stayed,®?? and there has apparently been 
a recognition of the right to institute new proceed- 
ings pending the filing of the petition for limitation 


tuted.?! 


limitation proceeding. Huasteca 
Petroleum Co. v. Cia. de Navegacao 
Lloyd Brasileiro, 297 Fed. 318. 


30. Butler v. Boston, etc., Steam- 
Ship Co., 130 U. S. 527, 9 SCt 612, 32 
Pe acdealor7 Black vy Southern Pac: 
R. Co., 39 Fed. 565. See The Princess 
Sophia, 36 F. (2d) 591 (apparently 
recognizing rule). 


31. The Salvore, 86 F. (2d) 712 
{rev 33 F. (2d) 967]; Huasteca Petro- 
leum Co. v. Cia. de Navegacao Lloyd 
Brasileiro, 297 Fed. 318. 


[a] Illustrations.—(1) Libels 
filed in the same court in which the 
limitation proceeding was instituted. 
The Salvore, 36 F. (2d) 712 [rev 33 F. 
(2d) 967]. (2) Proceedings in other 
courts. Huasteca Petroleum Co. v. 
Cia. de Navegacao Lloyd Brasileiro, 
297 Fed. 318. 


[b] Dismissal or vacation of pend- 
ing suits.—(1) Where the vessel and 
freight, in respect of which limita- 
tion is sought, have been surrendered 
under the statutory provision that 
upon such surrender all claims and 
proceedings against the owner shall 
“cease,” it is not required that all 
pending suits and proceedings should 
be dismissed. Huasteca Petroleum 
Co. v. Cia. de Navegacao Lloyd Brasi- 
leiro, 297 Fed. 318. (2) The rule 
was applied in refusing to vacate for- 
eign attachments. Huasteca Petro- 
jJeum Co. v. Cia. de Navegacao Lloyd 
Brasileiro, supra. 


[ce] “Supersede,” as used in stat- 
ing the above general rule that limi- 
tation proceedings supersede other 
proceedings, does not mean that other 
proceedings are to be annulled and 
set aside. Huasteca Petroleum Co. v. 
Cia. de Navegacao Lloyd Brasileiro, 
297 Fed. 318. ‘ 


32. The Americana, 230 Fed. 853. 
33. Huasteca Petroleum Co. v. Cia. 
de Navegacao Lloyd Brasileiro, 297 


_ Fed. 318. 


[a] Libel and attachment there- 
under.— (1) The court refused to 
dismiss libels by damage claimants 
and to vacate writs of foreign attach- 
ment issued thereunder, although 
some of the libels were filed and at- 
tachments issued, after the filing, in 
another district, of the petition to 
limit liability, but before the vessel, 
in respect of which limitation was 
sought, had been surrendered (Hua- 
steca Petroleum Co. vy. Cia. de Nave- 
gacao Lloyd Brasileiro, 297 Fed. 318), 
£2) although, after the surrender and 
issuance of monition and injunction, 
it stayed all further proceedings 
(Huasteca Petroleum Co. v. Cia. de 
Navegacao Lloyd Brasileiro, supra). 


34. Black yv. Southern Pac. Co., 39 


——.. 


SHIPPING 


monition.®# 


court.*1 


Fed. 565. 


fal Illustration.—Action for per- 
sonal injury. Black v. Southern Pac. 
Co., 39 Fed. 565. 


35. The H. F. Dimock, 52 Fed. 598 
[mandamus den sub nom. In re Mor- 
rison, 1147. U.nS. 14; 13 SCt 246, 37. i. 
ed. 60]. 


[a] . Tllustration.—Subsequent pro- 
ceeding by a damage claimant, in an- 
other federal district court, in behalf 
of all claimants, to obtain the relief 
afforded by the limited liability act. 
The H. F. Dimock, 52 Fed. 598 [man- 
damus den sub nom. In re Morrison, 
e01 Wie Shel AS lS USC 246, vo) eles 


36. 
de Navegacao Lloyd Brasileiro, 
Fed. 318. 


[a] Final decree barring prosecu- 
tion of claims.—It has been held that 
where a final decree has been entered 
in the limitation proceedings forever 
barring claimants from prosecuting 
claims for damages, the petitioner in 
the limitation proceeding is entitled, 
on due presentation of such decree in 
the state court in which a prior action 
by the damage claimant was pending, 
either to a verdict or judgment in his 
favor or to a dismissal of such action. 
Providence, ete., SS. Co. v. Hill Mfg. 
Co. LOS) WHS. S858 SO Silo, Gli.e ai 
L. ed. 1038. 


37. Enjoining legal proceedings in 
general see Injunctions §§ 70-140. 


38. The San Pedro, 223 U. S.. 365, 
32 SCt 275, 56 L. ed. 473; The Princess 
Sophia, 36 F. (2d) 591. 


39. The San Pedro, 223 U. S. 365, 
32 SCt 275, 56 L. ed. 473; In re Crosby 
Fisheries, 24 F. (2d) 555; In re White- 
law, 71 Fed. 733. Compare Huasteca 
Petroleum Co. v. Cia de Navegacao 
Lloyd Brasileiro, 297’ Fed. 318, 321 
(where the court said that certain 
claimants “had a right to take such 
action as they deemed proper for their 
protection until the injunction order 
was issued”). 


40. Hartford Accident, etc., Co. v. 
Southern, Pac.-Co.) 273) Un iS. 20% 47 
SCt 357, 71 L. ed. 612; The San Pedro, 
223° U.. S. 365, 32. SOt 275,56. Liesreds 
473; El Mundo, 7 F. (2d) 1005 [rev 
294 Fed. 577]; Brougham v. Oceanic 
Steam Nav. Co., 205 Fed. 857, 126 CCA 
321; Churchill v. The British Amer- 
ica, 5 EF. Cas. No. 2,715, 9 Ben. 516. 


[a] Rule applies to suits in rem. 
In re Norwich, ete., Transp. Co., 18 
F. Cas. No. 10,862, 17 Blatchf. 221 
(aff sub nom. The City of Norwich, 
eyes S.2463516 sSCtai50) 7300 i. yeds 


. tb] Ex parte appraisement and 
giving of stipulation.—The mere fact 


Huasteca Petroleum Co. v. os 


For later cases, developments and changes in the law see Annotations, 


rime 


[$§ 1162-1163 


and the surrender to a trustee and the issuance of 
Proceedings instituted after the com- 
mencement of the limitation proceedings*®* and the 
issuance of an injunction®® have, however, been dis- 
missed. If limitation of liability is decreed, pending 
suits or actions on damage claims, which have been 
stayed, should be dismissed.*® 


[§ 1163] b. Enjoining Other Proceedings.** While 
the limitation proceeding and monition issued there- 
in constitute in effect a statutory injunction,** and 
it is not necessary that an injunction should issue,*® 
an injunction may issue to restrain separate or in- 
dependent proceedings on claims in respect of which 
limitation is sought,*® including suits in a state 
In England the admiralty court has power 


that the first appraisement and giv- 
ing of the stipulation were ex parte 
does not invalidate an ex parte injunc- 
tion against other suits. The H. F. 
Dimock, 52 Fed. 598 [mandamus den 
sub nom. In re Morrison, 147 U. S. 
14, 13 SCt 246, 37 L. ed. 60]. 

[ce] Astion for injury or death of 
seaman.—An action at law in the fed- 
eral court, 
Act (1920) § 33, for injury or death of 
a seaman may be enjoined. The El 
ae hw 7 F. (2d) 1005 [rev 294 Fed. 

Mids 

[d] Subsequent appointment of 
administrator of estate of person 
killed.—An order made in limitation 
proceedings restraining the prosecu- 
tion of suits based on claims against 
the vessel or her owner prevents a 
subsequent suit in the federal court 
of another district by an administra- 
tor who was appointed after the in- 
stitution of the limitation proceed- 
ings. Seese v. Monongahela River 
Cons. Coal, ete., Co., 155 Fed. 507. 


[e] Claims of materialmen.— 
Without deciding whether the amend- 
ment of 1884 brought claims of ma- 
terialmen within the operation of the 
limited liability act, it was held that 
materialmen had not lost their right 
to bring actions in personam against 
the owner on their claims, and that an 
injunction would not issue to restrain 


the prosecution of such actions. The 
Leonard Richards, 41 Fed. 818. 
{f] Admiralty rule—(1) One of 


the admiralty rules provides in sub- 
stance that the district court, on the 
application of the owner or owners, 
shall make an order to restrain the 
further prosecution of all and any 
suit or suits against such owner or 
owners, in respect of any claim or 
claims based on the occurrence, in re- 
spect of which limitation is sought. 
Admiralty Rules, rule 51 [formerly 
rule 54]. (2) The supreme court 
has power to make such rule. Provi- 
dence, ete., SS. Co. 'v. Hill Mfg. Coy 
L098) SUS. Dui8s 3 eet io Coen One oo Tmalen 
ed. 1038; In re Providence, etc., SS. 
Go., 20) RoiCas: No. 11,451, 6 Ben. 124. 


41. In re East River Towing Co., 
Inc., 266 U.S. 355, 45 SCt 114, 69 L. ed. 
324 [answering certified questions sub 
nom. The Edward, 291 Fed. 1017]; The 
Clarence P. Howland, 6 F. (2d) 791; 
In re Whitelaw, 71 Fed. 733; The 
Tolchester, 42 Fed. 180; The Am- 
sterdam, 23 Fed. 112; In re Long Is- 
land North Shore Pass. etc., Transp. 
Co., 5 Fed. 599; The Epsilon, 5 F. Cas. 
No. 2,715, 6 Ben. 878; In re Provi- 
denee, ete:,!-SS.° Co.5i20 F. “Gas. No: 
11,451, 6 Ben. 124. See In re Hum- 
boldt Lumber Mfrs. Assoc., 60 Fed. 
428 [aff 73 Fed. 239, 19 CCA 481, 46 
LRA 264] (apparently recognizing 
rule); The Epsilon, 8 F. Cas. No; 


Same title and section number. 


under Merchant Marine’ 
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§§ 1163-1164] 


to stay all actions and suits pending in other courts 
relating to the subject’ matter.*2 


Refusal, modification, or dissolution of injunction, 
or conditional injunction. In view of the fact that 
the proceeding is in effect an equitable proceeding, ## 
the court may refuse an injunction against other 
proceedings,** may grant an injunction on condi- 
tion,*® may modify an‘existing injunction,*® or it 
may dissolve an injunction,‘? where equity and 
Justice require such refusal, conditional injunction, 
modification, or dissolution. 


[§ 1164] 9. Notice and Filing and Withdrawing 
Claims; Intervention and Bringing in Parties.48 I+ 
is not necessary, to sustain a proceeding to limit 
liability, that claimants should have been served 
personally with notice thereof in the district im 
which the proceeding is brought,*® or that the court 
should retain possession of the vessel until such 
claimants appear.®° A damage claimant in default 
is not entitled to notice of further steps in the pro- 
ceeding.®+ While in a limitation proceeding the 
court has discretionary power to permit the filing 
of a claim for damages after the expiration of the 
time fixed in the monition, in a proper case,®? where, 
after the notice, a damage claimant has elected not 
to present his claim, the court may refuse to permit 
a subsequent presentation,°* and if the proceedings 
have been terminated, so far as the parties before 
the court are concerned, by a final decree, the court 
has no power to reopen the proceedings for the pur- 


4,506, 6 Ben. 378 (where an injunc-; Churchill v. 


tion was granted). 


[a] Claims for injury or death of| 4” 


SHIPPING 


The 
5 FB. Cas. No. 2,715, 9 Ben. 516. (2) 
injunction conditioned on peti- 


[58 C.J.] 671 


pose of allowing other claimants, who have not ap- 
peared therein, to come into the case and prove their 
claims.** Ordinarily, a damage claimant, who with 
notice of the proceeding fails to present a claim 
which is within the purview of the limited liability 
act, may not thereafter maintain a suit to enforce 
such claim.®®> A claim by the owner of one of two 
vessels, both of which have been held at fault for 
a collision, for contribution for liability to a third 
person may be presented in a limitation proceeding 
brought by the owner of the other of such vessels, 
where the liability arose out of such collision,®* even 
though such third person has lost his right to pre- 
sent his claim in such limitation proceeding by fail- 
ure to present it in time.®? Where there is no show- 
ing that any time limit had been set for presenta- 
tion of claims and the petitioner himself has de- 
layed the filing of the petition and the taking of 
evidence for an extended period, the court may prop- 
erly refuse to sustain the claim of laches of claim- 
ants in presenting their claims.°§ 


Effect of order fixing time for presentation of 
claims on enforcement of claims after dismissal of 
limitation proceeding. The order of the court fix- 
ing or limiting the time within which claims may 
be filed is not a bar to the prosecution of an action 
within the period limifed by statute if the lmita- 
tion proceeding should be dismissed.°® 


Intervention and bringing in new parties.°° The 
right of the owner of cargo on a vessel, the owner 


Who may claim benefit of statute 
see supra §§ 1108-1112. 


49. Morrison v. U. S. District Ct., 


British America 


seamen.—The prosecution of an ac- 
tion at law in a state court for in- 
juries to or for the death of a sea- 
man, under Merchant Marine Act June 
5, 1920 c 250 § 33, may be enjoined 
in proceedings for limitation of lia- 
bility. In re East River Towing Co., 
inc. 266) We 'S. 305,45 SCt! 114). 69" i. 
ed. 324 [answering certified questions 
sub nom. The Edward, 291 Fed. 1017]; 
In re Crosby Fisheries, Inc., 24 F. 
(2d) 555. 

[b] Right to trial by jury.—The 
rule applies to actions in which a trial 
by jury might be had in the state 
court. In re East River Towing Co., 
ines 266) W. G2 355,45 SCt 114,69) 1. 
ed. 324 [answering certified questions 
sub nom. The Edward, 291 Fed. 1017]; 
The Clarence P. Howland, 6 F. (2d) 
791; The Victoria, 3 F. (2d) 330; In 
re Long Island North Shore Pass., 
etc., Transp. Co., 5 Fed. 599. And see 
cases passim supra this note. 


42. The Normandy, L. R. 3 A. & E. 
152. 

[a] Rule applied where the own- 
ers undertook that, if on the hearing 
of certain collision suits, the court 
should find at fault the vessel! in re- 
spect of which liability was sought, 
such owners would admit liability in 
other actions. The Normandy, L. R. 
3 A. & E. 152. 

43. See supra § 1148. 

44, The Salvore, 36 F. (2d) 712 
[rev sub nom. Navigazione Libera 
Triestina’s Pet., 33 F. (2d) 967]. 


45. The Salvore, supra; Churchill 
vy. The British America, 5 F. Cas. No. 
2415, 9 Ben. 516. 


[a] Illustrations.—(1) An in- 
junction conditioned on petitioner's 
entering an appearance in a collision 
suit in rem in another district. 


tioner’s litigating: in the limitation 
proceeding all controversies arising 
from the occurrence which is the 
basis of such proceeding. The Sal- 
vore, 36 F. (2d) 712 [rev sub nom. 
Navigazione Libera Triestina’s Pet., 
33 F. (2d) 967]. 


46. In re Oceanic Steam Nav. Co., 
204 Fed. 260, 124 CCA 352 [mod sub 
nom. The Titanic, 204 Fed. 295]. 


[a] Uncertainty as to effect of 
ultimate denial of right of limitation. 
—In view of the uncertainty as to the 
effect of an ultimate denial of the 
right of the owner to limit liability, 
the court has modified an injunction 
to permit claimants merely to com- 
mence actions on their claims in or- 
der to save their rights as against the 
running of the statute of limitations. 
In re Oceanic Steam Nav. Co., 204 
Fed. 260, 124 CCA 352 [mod sub nom. 
The Titanic, 204 Fed. 295]. 


47. The Salvore, 36 F. (2d) 712 
[rev sub nom. Navigazione Libera 
Mrrestina, Ss 2 .et.,, oo i. (2d) 6c ene 
Lotta, 150 Fed. 219. . 


[a] Rule applied (1) as to an ex 
parte injunction where, in violation of 
a stipulation on the part of petitioner 
in the limitation proceedings, waiving 
claims for damages for allegedly 
wrongful seizure and attachment, 
such petitioner instituted actions in 
a foreign country for damages for 
such seizure and attachment. The 
Salvore, 36 F. (2d) 712 [rev sub nom. 
Navigazione Libera Triestina’s Pet., 
S30 Ee (2d PGA C2). aLhe* courtiidie 
rected that the injunction be dis- 
solved unless the petitioner should 
stipulate to stay the trial of such ac- 
tions. The Salvore, supra. 

48. Process and appearance in ad- 
miralty suits in general see Admiralty 
§§ 154-163. 


147 U. S. 14, 13 SCt 246, 37 L. ed.°60. 


50. Morrison vy. U. S. District Ct., 
supra. ‘ 

51. The Hewitt, 15 F. (2d) 857. 

52. In re Eastern Dredging Co., 
159 Fed. 541 [mod 162 Fed. 860, 89 
CCA 550]; The City of Boston, 159 
Fed. 257. 

[a] Grounds.—Such permission 


may properly be granted where the 
claim was forwarded by mail to the 
clerk on the last day of such time 
and was received before any action 
was or could have been taken respect- 
ing the claims. The City of Boston, 
159 Fed. 257. 


53. In re Eastern Dredging Co., 
159 Fed. 541 [mod 162 Fed. 860, 89 
CCA 550]. 


54. Dowell v. U. S. District Ct., 
139 Fed. 444, 71 CCA 288. 


[a] Remedy of claimants.—lIf, for 
any reason, the decree is not binding 
on such claimants, their remedy is by 
an independent suit. Dowdell v. U.S. 


District Ct., 189 Fed. 444, 71 CCA 
288. 

55. U. S. v. Hamburg-Amerikan- 
ische Packetfahrt Actien Gesell- 


schaft, 212 Fed. 40, 128 CCA 496, LRA 
1917C 1103: 
56. In re 
1382 Fed. 179: 
57. In re 
supra. 
58. Union Steamboat Co. v. Chaf- 
fin, 204 Fed. 412, 122 CCA 598. 
59. The Victoria, 3 F. (2d) 330. 
60. Cross references: 
Bringing in new parties in collision 
cases in general see Collision §§ 
266, 267. 


Eastern Dredging Co., 


Eastern Dredging Co., 


672 [58 C.J.] 
of which vessel seeks limitation of liability in re- 
spect of a collision in which the cargo was lost or 
injured, may intervene in such proceeding to assert 
a claim against the owner of the other vessel in- 
volved in the collision, where the owner of such other 
vessel has filed a claim in the limitation proceeding 
and both vessels were held at fault.6t The peti- 
tioner in a limitation proceeding may bring in on 
motion the owner of another vessel to defend against 
claims presented in such proceeding where both ves- 
sels have been held liable for a collision from which 
the claims arose.®” 


Withdrawal of claims. A damagé claimant, in a 
proceeding for limitation of liability, has been held 
entitled to withdraw his claim on payment of tax- 
able costs.°* 


[§ 1165] 10. Consolidation of Proceedings.®4 <A 
motion to consolidate proceedings for limitation of 
liability commenced independently by the owners of 
each of two vessels in collision may properly be 
denied, where the rights of the parties can be se- 
cured by continuing the distinct proceedings.®® 


[§ 1166] 11. Pleading, Proof, Issues, and Vari- 


SHIPPING 


\ 


[§§ 1164-1166 


ance*°—a, Petition or Libel for Limitation.” The 
petition or libel, in which limitation of lability is 
sought, should contain a statement of. facts, under 
which the limitation is claimed,®® that is, facts suf- 
ficient to show that claimant is entitled to limita- 
tion,®® including allegations of facts sufficient to 
show that the limited liability act applies to peti- 
tioner or libelant.7° The limitation claimed must, 
of necessity, be the value of the vessel and her pend- 
ing freight;71 and, where petitioner elects to surren- 
der, should, according to one view, show that his 
interest, which it is proposed to surrender, is equal 
in value to the value of the vessel at the end of the 
voyage involved,?2 and should contain an offer to 
surrender the pending freight.7* In view of the 
facet that limitation may be sought in respect of a 
single claim against the petitioner or libelant in the 
limitation proceeding,** the petition to limit liabil- 
ity and to restrain the prosecution of other actions 
need not show the existence, or probability of exist- 
ence, of more than one claim;7* and the view has 
been taken that the petition need not allege that the 
claims against the vessel are in excess of her value, 
to found jurisdiction in the district court to enter- 
tain the proceeding;*® nor need it fully set forth 


Intervention in admiralty suits in 
general see Admiralty §§ 219-233. 

New parties in general see Parties 
§§ 185-292. 


61. In re U. S. Steel Products Co., 
24 F. (2d) 657 [rev 16 F. (2d) 306]. 


[a] Rule applied where the Unit- 
ed States was the owner of such oth- 
er vessel and had appeared as dam- 
age claimant. In re U. S. Steel Prod- 
UGUSOOLe 245 He 2d) Gol Lhe veel Onsite: 
(2d) 306]. 


62. The City of Boston, 182 Fed. 
i lrgils 


63. The Titanic; 225 Wed. 747, 141 
CCAMIS: 


64. Consolidation and severance of 
proceedings in admiralty in general 
see Admiralty §§ 142, 143. 


65. The City of Boston, 182 Fed. 
fal, 


66. Pleadings in admiralty suits in 
general see Admiralty §§ 183-229. 


67. Libelin admiralty suits in gen- 
eral see Admiralty §§ 184-192. 


68. The Aquitania, 20 F. (2d) 457. 


[a] Jurisdiction of court.—Alle- 
gations held sufficient to show that 
district court in which libel or peti- 
tion was filed had jurisdiction. The 
John K. Gilkinson, 156 Fed. 868. 


69. The Aloha, 35 F. (2d) 447 [rev 
sub nom. Langnes’ Pet., 32 F. (2d) 
284]; In re Davidson SS. Co., 133 Fed. 
411. 


[a] Want of privity or knowledge. 
—The petition should contain an al- 
legation to the effect that the act or 
omission on which the alleged liabil- 
ity is based was not within the peti- 
tioner’s or libelant’s privity or knowl- 
edge. The Aloha, 35 F. (2d) 447 [rev 
sub nom. Langnes’ Pet., 32 F. (2d) 
284]; The Capt. Jack, 169 Fed. 455; 
Quinlan v. Pew, 56 Fed. 111, 5 CCA 
438. 


[b] Allegations held sufficient.— 
(1) Allegations of facts on which fear 
of other claims was predicated. The 
Azalea, 38 F. (2d) 886. (2) A peti- 


tion for limitation of liability for 
death of yacht guest, due to an in- 
sufficient gang plank. The Muriel, 
25 BF. (2d) 505. 


70. The Aloha, 35 F. (2d) 447 [rev 
sub nom. Langnes’ Pet., 32 F. (2d) 
284]; Du Pont de Nemours’ Pet., 18 F. 
(2d) 782 [aff 19 F. (2d) 354]. 


[a] Ownership or interest under 
charter.—(1) In order to claim the 
benefit of the limited liability act, 
the petition or libel must allege facts 
to show that the petitioner or libel- 
ant is the actual owner of the vessel 
(Du Pont de Nemours’ Pet., 18 F. (2d) 
782 [aff 19 EF. (2d) 354]), (2) or that 
‘the is a charterer of the kind to whom 
the limited liability act gives the 
right to claim the benefit of the act 
(Du Pont de Nemours vy. Bentley, 19 
EY. (2d) 354 faff 18 FP. (2d) 782), (3) 
that is, that the charterer manned, 
victualed, and navigated the char- 
tered vessel (Du Pont de Nemours’ 
Pet., supra). (4) An allegation that 
by a decision of another court the 
petitioner was found to be a charterer 
pro hac vice is not sufficient. Du 
Pont de Nemours’ Pet., supra. (5) A 
petition for limitation of liability by 
the charterer of a tug has been held 
clearly to show that the petitioner 
was not a charterer of the kind with- 
in the act. Du Pont de Nemours v. 
Bentley, supra. 


71. The Aquitania, 20 F. (2d) 457. 


[a] Amount of pending freight.— 
(1) The petition or libel should al- 
lege facts, from which the court may 
determine the amount of the pending 
freight. The Azalea, 38 F. (2d) 886. 
(2) It should state the lay of the ven- 
ture or at least the profits realized 
where the schooner was not on a com- 
mercial venture but was employed as 
a fishing boat, in order that the court 
might determine whether the profits, 
if any, were to be considered, under 


the limitation statute as “pending 
freight.” The Azalea, supra. 
72. The Defender, 214 Fed. 316. 


Compare cases Supra § 1151 notes 23-— 
29 as to sufficiency of surrender. 


[a] Sufficiency of allegation.—(1) 


An allegation that no voyage or trip 
made by the vessel since the damage 
claim arose has unreasonably de- 
creased the value of such vessel is 
insufficient, being in the nature of a 
negative pregnant, and is not the 
equivalent of a positive averment that 
her value is equal to that at the end 
of the voyage upon which the dam- 
age occurred. The Defender, 214 Fed. 
316, 318. (2): “While tit is proper to 
make allegations concerning the ex- 
istence of prior and paramount liens 
to the end that the court may bring 
into the proceeding those entitled to 
share in the proceeds of the vessel’s 
sale, yet an allegation is not only ap- 
propriate as to liens and claims aris- 
ing subsequent to the voyage in ques- 
tion, for the same reason, but when 
the surrender of the vessel is sought, 
for the further reason of advising the 
court whether the interest of the own- 
er Surrendered is of the value it was 
at the end of the voyage as well.” 
The Defender, supra. 


od In re Castrian SS. Co., 290 Fed. 
74 See supra § 1149. 
75. The Muriel, 25 F. (2d) 505; 


Quinlan vy. Pew, 56 Fed. 111, 5 CCA 
438. But see The M. Moran, 107 Fed. 
526 (where, however, the petition 
showed that several claims were in- 
volved). Contra The Eureka No. 32, 
108 Fed. 672; The Rosa, 53 Fed. 132. 


76. The Geo. W. Fields, 237 Fed. 
403; The Garden City, 26 Fed. 766. 
See The Aquitania, 14 F. (2d) 456 
(apparently recognizing rule); The 
Tug No. 16, 237 Fed. 405 (a shipown- 
er is prima facie entitled to a limita- 
tion of liability, and it will be de- 
nied him, if at all, only on allegation 
and proof by damage claimant that 
it can have no possible value to him). 


[a] Insufficiency of petition not 
shown.—An allegation that no other 
claims ‘have been made that consti- 
tute a lien or claim against the vessel 
does not render the petition insuffi- 
cient, although it appears that the 
claim in respect of which limitation 
is sought is less than the value of the 
vessel. The Defender, 214 Fed. 316. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1166-1167] 


all pending suits in respect of matters set forth in 
the petition and all suits relating to the voyage in 
question.*7 


Amendment. 


ae The libel or petition may be 
amended.7§ 


Insufficient petition standing as application for 
release on bail. Where it was held that an applica- 
tion made for the limitation of liability of a ship- 
owner to the value of the vessel and freight did not 
present facts entitling the application to be con- 
sidered under the limited liability act, it was nev- 
ertheless treated as an application for release of 
the vessel on bail, addressed to the ordinary discre- 
tion of the court.7® 


Pleading as to nonliability. Where, as he may 
properly do,*°® petitioner or libelant reserves the 
right to contest the question as to liability, he may 
either answer the claimant’s allegations, tending to 
show lability, by a counter statement of facts, con- 
sistent with the petition,*' or he may adopt the al- 
legations of the petition in respect of freedom from 
liability, for the purpose of the issue.S? 


Withdrawal of petition. Where the charterer of 
a barge voluntarily filed an answer, claiming limi- 
tation of liability, and a cross lbel for detention 
of the barge in a suit in rem for damage to cargo 
on the barge, his dismissal, without leave, of his 
eross libel did not have the effect of withdrawing 
his petition to limit hability.*? 
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[§ 1167] b. Damage Claimant’s Pleading.*<+ The 
pleading of a damage claimant in a limitation pro- 
ceeding serves two purposes; namely, an answer to 
the petition, and a claim of liability which will at- 
tach to the vessel, if surrendered, or to the stipula- 
tion for value.** It seems to be generally recog- 
nized that, in respect of those matters which the 
petitioner or hbelant in the limitation proceeding 
must allege and prove,*® in order to entitle him to a 
limitation of liability, a denial in claimant’s answer 
of knowledge or information in respect of such mat- 
ters is sufficient,*? and there is even authority for 
the view that, in order to raise an issue as to such 
matters, no denial in the answer is necessary.’§ 
While there is authority to the contrary,’® the view 
has been taken that a mere positive or general de- 
nial of the allegations of the petition or libel as to 
the essentials of the right to limit liability is not 
sufficient,’° and that where such a denial is made, 
the answer should contain also allegations of the 
specific facts which show that the petitioner is 
chargeable with personal fault.°! 


Liability of petitioner. Where, as he properly may 
do,°* the petitioner or libelant reserves, in his peti- 
tion, the right to contest lability, according to some 
cases, the damage claimant’s pleading is in the na- 
ture of a libel,’® must treat the question as to ha- 
bility independently of the question and pleading 
as to the right to limit lability,?* and must state 
a cause of action;?® but there is authority to the 


77. Navigazione Libera Triestina’s 
Pet., 33 F. (2d) 967 [rev on other 
grounds sub nom. The Salvore, 36 F. 
@a)- 712). 


78. The John Bramall, 13 F. Cas. 
No. 7,334, 10 Ben. 495. 


[a] TIllustration.—An amendment 
setting forth the residence of libel- 
ant, The John Bramall, 13 HE. Cas. 
No. 7,334, 10 Ben. 495. 


79. Place v. The City of Norwich, 
19 F. Cas. No. 11,202, 1 Ben. 89. 


80. See infra § 1169. 

81. In re Davidson SS. Co., 133 
Fed. 411. . 

82. In re Davidson SS. Co., supra. 

88. The Nettie Moore, 270 Fed. 
1005. 

84. Answer in admiralty suits in 


general see Admiralty §§ 193-196. 
85. The SS. Hewitt, 284 Fed. 911. 


{a] Admiralty Rules, rule 53 [for- 
merly rule 56], in providing that the 
answer “shall in suitable allegations 
state the facts and circumstances by 
reason of which the liability is claim- 
ed or right to limitation of liability 
should be denied,” refers to damage 
claimant’s pleading in its twofold 
aspect. The SS. Hewitt, 284 Fed. 911. 


86. Cross references: 

Allegations of petition or libel in gen- 

eral see supra § 1166. 

Burden of proof as to privity or 

knowledge see infra § 1171. 

Proof in general see infra § 1169. 

87. In re Companhia de Navegacac 
Lloyd Brasileiro, 7 F. (2d) 238; The 
Pere Marquette 18, 203 Fed. 127; In 
re Davidson SS. Co., 133 Fed. 411. 

[a] Illustration.—Want of privity 
or knowledge. In re Companhia de 
Navegacao Lloyd Brasileiro, 7 F, (2d) 
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238. 


88. In re Companhia de Navegacao 
Lloyd Brasileiro, supra; The Murrell, 
188 Fed. 727. 


{a] Reason for rule.—‘The ab- 
sence of its privity or knowledge 
cS pe oee vUeLSdictionalem tact 
without sufficient proof of which, 
whether denied by an answer or not, 
the authority of the court to make 
the decree sought is not established.” 
The Murrell, 188 Fed. 727, 731. 


89. In re Companhia de Navegacao 
Lloyd Brasileiro, 7 F. (2d) 238. See 
The SS. Hewitt, 284 Fed. 911 (where 
the purpose and effect of damage 
claimant's answer are discussed). 


[a] Effect of admiralty rule as to 
answer.—A general denial, without 
specific allegations, was regarded as 
sufficient, notwithstanding the provi- 
sion of Admiralty Rules, rule 53 [for- 
merly rule 56] that the answer shall 
in suitable allegations state the facts 
and circumstances by reason of which 
the right to limitation of liability 
should be denied. In re Companhia 
de Navegacao Lloyd Brasileiro, 7 F. 
(2d) 238. 

{b] TIllustrations.—(1) Answer of 
claimants for nondelivery of goods 
shipped which specifically denies the 
allegations of owner’s petition for 
limitation of liability without making 
any affirmative allegations authorizes 
claimants to také evidence to meet 
that for petitioner. In re Companhia 
de Navegacao Lloyd Brasileiro, 7 F. 
(2d) 238. (2) The court said that the 
rule was especially applicable in view 
of claimant’s contention that, by the 
interrogatories involved, they intend- 
ed to prove only the untruthfulness 
and incorrectness of the petitioner’s 
evidence offered to prove lack of priv- 
ity and knowledge, as developed in 
the examination and cross-examina- 
tion of petitioner’s own witnesses. 


In re Companhia de Navegacao Lloyd 
Brasileiro, supra. 


90. In re Davidson SS.*Co., 133 
Fed. 411. 
[a] Reasons for rule.—(1) Such a 


denial necessarily assumes or implies 
knowledge or information on the part 
of the answering claimant that the 
facts or circumstances were not as 
alleged in the petition or libel (In re 
Davidson SS. Co., 133 Fed. 411), (@) 
especially where there is an affirma- 
tive allegation in the answer that the 
disaster occurred through petitioner’s 
neglect, or was due to causes within 
their knowledge, or to which they 
were privy (The Pere Marquette 18,. 
203 Fed. 127). 


91. The Pere Marquette 18, supra; 
In re Davidson SS. Co., 133 Fed. 411. 
See The Murrell, 188 Fed. 727 (where, 
although the court declined to rule 
that a general denial was subject to 
exception, for the purpose of avoiding 
delay at the trial or hearing, it di- 
rected claimant to show whether or 
not he intended to offer evidence of 
facts tending to establish privity or 
knowledge, and, if he did intend to 
offer such evidence, to specify the 
facts to be proved). Compare The 
SS. Hewitt, 284 Fed. 911 (as to the 
usage in admiralty of adding to the 
traverse a narrative of the events de- 
scribed in the petition or libel). 


92.- See infra § 1169. 


93. The Pere Marquette 18, 203 
Fed. 127; In re Davidson SS. Co., 133 
Media ut. 

94. The Pere Marquette 18, 203 
Fed. 127; In re Davidson SS. Co., 133 
Hed SAcL. 

[a] Separate pleading.-—The view 


has been expressed that there must 
be a separate pleading. The Pere 
Marquette 18, 203 Fed. 127. 


95. The Pere Marquette 18, supra; 
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contrary.°® 


Right to file pleading. Under the admiralty rule 
which provides that any person who shall have pre- 
sented his claim to the commissioner under cath may 
answer the libel or petition and contest the right 
of the owner to the exemption or limitation 
claimed,®? it has been held that claimant cannot, 
without so presenting his claim, file an answer,°® 
but the right of one cited by monition to file excep- 
tions to the libel or petition, without filing a claim, 
has been recognized.®® 


Amendment. The court may permit an amend- 
ment of damage claimant’s pleading in a proper 
case. 


[§ 1168] c. Interrogatories.2 Under one of the 
admiralty rules,*® the petitioner or libelant in a lim- 
itation proceeding may attach interrogatories to be 
answered by a damage claimant,* or may be permit- 


In re Davidson SS. Co., 133 Fed. 511. 
See The SS. Hewitt, 284 Fed. 911 (ap- 
parently recognizing rule). 


ley, 19 F. 
Providence, 


(2d) 
etc., 


ing called 
[a] Claim or answer held suffi- | was filed). 
cient.—(1) Claim for death of person 
on board vessel. The Hamilton, 146 1. 
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354, 
SS. Co. 
No. 11,452, 6 Ben. 258 (where a plead- 
“exceptions and answer” 


The Hamilton, 146 Fed. 724, 77 


[§§ 1167-1169 


ted by the court by amendment to attach such inter- 
rogatories;> and a damage claimant may also pro- 
pound proper interrogatories to support his answer 
as a claim.® Interrogatories must, however, be con- 
fined to evidence in support of the case of the party 
presenting them;*’ and since the burden of showing 
lack of privity and knowledge is on the petitioner,* 
interrogatories merely dealing with privity or 
knowledge, proffered by a damage claimant, should 
not in general be sustained.® So interrogatories by 
a damage claimant should not be sustained where 
they are not pertinent to the issues,*® or are not 
necessary.+? 


[§ 1169] d. Issues or Matters To Be Litigated; 
Proof and Variance.!? In addition to the question 
as to the right to limit liability, which question is 
necessarily involved,!® the petitioners for limitation 
of liability may litigate in the same proceeding the 
question of any liability,1* provided that question 


[a] Illustration.—Interrogatories 
directed solely to the discovery of as- 
sets of the petitioner. In re Knicker- 
bocker Steamboat Co., 136 Fed. 956. 


11. Navigazione Libera Triestina’s 
Pet., 34 FU @d) 152. 


But see In re 
20 E. Cas. 


Fed. 724, 77 CCA 150 [aff sub nom. 
Old Dominion SS. Co. v. Gilmore, 207 
WES SOS S eS OU oo oon dared Z.64 
(certiorari granted 203 U. S. 590, 27 
SCt 778, 51 L. ed. 330)]. (2) Answer 
to petition filed by the operator of a 
vessel for limitation. of liability for 
the death of a passenger. Coggeshall 
Launch Co. v. Early, 248 Fed. 1, 160 
CCA 141. 


96. In re Companhia de Navegacao 
Lloyd Brasileiro, 7 F. (2d) 238. 


[a] Sufficiency of pleading.—(1) 
The view has been taken that it is 
sufficient for the damage claimant to 
make a general or positive, denial of 
allegations in the petition which tend 
to show petitioner’s freedom from li- 
ability (In re Companhia de Navega- 
cao Llayd Brasileiro, 7 F. (2d) 238), 
(2) without making any specific alle- 
gations of facts to show liability (In 
re Companhia de Navegacao Lloyd 
Brasileiro, supra). (3) This, notwith- 
standing the provision of Admiralty 
Rules, rule 53 [formerly rule 56] that 
the answer shall in suitable allega- 
tions state the facts and circumstanc- 
es by reason of which liability is 
claimed. In re Companhia de Nave- 
gacao Lloyd Brasileiro, supra. 


{b] In a proceeding to limit lia- 
bility for loss of, or injury to, cargo 
(1) the cargo owner is under no ob- 
ligation to set up any particular un- 
seaworthiness or negligence in their 
answer (The John H. Starin, 191 Fed. 
800, 112 CCA 286. Compare The SS. 
Hewitt, 284 Fed. 911 [where the pur- 
pose and effect of the answer are dis- 
cussed]. But see In re Starin, 173 
Fed. 721, 175 Fed. 527 [earlier pro- 
ceedings in the principal case in this 
note]), (2) and they may not be prej- 
udiced by the fact that, after setting 
it up, they withdraw such allegations 
(The John H. Starin, supra). 


97. Admiralty Rules, rule 51 [for- 
merly rule 56]. 

98. The Pere Marquette 18, 203 
Fed. 127; In re Providence, etc., SS. 
Co., 20 F. Cas. No. 11,452, 6 Ben. 258. 
See The Klotawah, 210 Fed. 67 
(where, however, the question was 


not actually involved). 
99. Du Pont de Nemours vy. Bent- 


CCA 150 [aff sub nom. Old Dominion 
SS. Co. v. Gilmore, 207 U. S. 398, 528 
SCt 1338, 52 L. ed. 264 (certiorari 
granted 203 U. S. 590, 27 SCt 778, 51 
L. ed. 330),]. 


{a] Amendment as to parties.— 
An amendment of the claim, so as to 
charge that claimant claimed as wid- 
ow, was not erroneous, as permitting 
the filing of a new cause of action, 
where it was proper to construe the 
original claim as one filed in the 
capacity of widow. The Hamilton, 
146 Fed. 724, 77 CCA 150 [aff sub nom. 
Old Dominion SS. Co. v. Gilmore, 207 
Wy Ss oo) soy SCLoow as Ia ed. 264 
(certiorari granted 203 U. S. 590, 27 
SCt 778, 51 L. ed. 330) ]. 


[b] Amount of damages.—Where 
the petitioner for limitation of liabil- 
ity, aS owner of a vessel, was in no 
way misled in the presentation of its 
case by the statement of the amount 
of damages contained in the libel of 
the damage claimant, and in no way 
altered its position in reliance there- 
on, such claimant’s motion to amend 
should be allowed. In re Great Lakes 
Dredge, etc., Co., 250 Fed. 916 [aff 
256 Fed. 497, 168 CCA 8 (certiorari 
dism 250 U. S. 676, 40 SCt 8, 63 L. ed. 
1202)]. 


2. Interrogatories in admiralty 
ea in general see Admiralty §§ 198, 


3. Admiralty Rules, rule 31 [for- 
merly part of rule 23]. 
4 The Murrell, 188 Fed. 727. 


[a] Answers to certain interroga- 
tories required.—The Murrell, 188 
Fed. 727. 


[b] Answers to certain interroga- 
tories not required.—The Murrell, 188 
Fed. 727. 4 


5. The Murrell, supra. 

6 The SS. Hewitt, 284 Fed. 911. 
7. The SS. Hewitt, supra. 

8 See infra § 1171. 


9. Navigazione Libera Triestina’s 


Pet., 34 F. (2d) 152; The SS. Hewi 
284 Fed. 911. x mS 


10. In re Knickerbocker Steamboat 
Co., 136 Fed. 956. 


[a] Rule applied to an interroga- 
tory, as to whether petitioner elects 
to come under the laws of the United 
States relative to limitation of lia- 
bility, since the fact that the limita- 
tion proceeding has been commenced, 
is an answer to that question. Navi- 
gazione. Libera ‘Triestina’s Pet., 34 
BY (C2) Lb 2. 


12. Issues, proof, and variance in 
admiralty suits in general see Ad- 
miiralty. dl \Creds, piel so4e 


13. The Rochester, 230 Fed. 519. 


14. Hartford Accident, etec., Co. v. 
Southern Pac. Co., 273 U. S. 207, 47 
SCt 357, 71 L. ed. 612; The.Benefac- 
tor, 103 U. S. 239, 26 L. ed. 466; The 
Aloha, 35 F. (2d) 447 [rev on other 
grounds sub nom. Langnes’ Pet., 32 
EF. (2d) 284]; The 84-H, 296 Fed. 427 
{certiorari den sub nom. Randolph v. 
Bouker Contracting Co., 264 U. S. 
596, 44 SCt 454, 68 L. ed. 867]; The 
Rambler, 290 Fed. 791; The O’Brien 
Bros., 252 Fed. 185: The Erie Lighter 
108, 250 Fed. 490; The Rochester, 230 
Fed. 519; Dowdell v. U. S. District 
Ct., 189 Fed. 444, 71 CCA. 288; In re 
Whitelaw, 71 Fed. 733; The Annie 
Faxon, 66 Fed. 575 [mod on other 
grounds 75 Fed. 312, 21 CCA 366]; 
In re Humboldt Lumber Mfrs. Assoc., 
60 Fed. 428 [aff 73 Fed. 239, 19 CCA 
481, 46 LRA 264]; The City of Colum- 
bus, 22 Fed. 460. 


{a] Provision of admiralty rule.— 
(1) An admiralty rule provides that 
in the limitation proceeding, the own- 
er or owners shall be at liberty to 
contest his or their liability, or the 
liability of the ship or vessel. Ad- 
miralty Rules, rule 53 [formerly rule 
56]. (2) The supreme court had pow- 
er to make such rule. Providence, 
ete., SS: Co.uv. Hill Mies Co. 109". 
S. 578, 3 SCt 379, 617, 27 L. ed. 1088: 
In re Providence, etc., SS. Co., 20.8. 
Cas. No. 11,451, 6 Ben. 124. 


[b] Salvage claims.—(1) A claim 
for salvage services to vessels of a 
damage claimant, in respect of lia- 
bility for injury to which limitation 
is sought, is a proper subject for de- 
termination in the limitation proceed- 
ing (The Ice King, 256 Fed. 895 [rev 
on other grounds 261 Fed. 897 (cer- 
tiorari den sub nom. Morris, eter, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


——— 


§§ 1169-1170] 


has not already been decided.1® Where, however, 
the liability of the petitioner,!® including the amount 
of the damages,17 has been determined by a prior 
Judgment or decree which is res judicata, the peti- 
hioner may not contest his liability in the limitation 
proceeding; but the question as to privity or knowl- 
edge of the petitioner. as affecting his right to limit 
his hability, remains for determination.1’ In Eng- 
land, while it was held, in a proceeding in the eourt 
of chancery for a declaration of limited liability, 
that the owner must admit his liability,?® it has 
been held that in admiralty, at the commencement of 
the proceeding, where the vessel was being detained, 
such admission was not necessary.2° In Canada, 
while it is not necessary that the owner should ad- 
mit lability before commencing proceeding for lim- 
itation,? lability must be admitted before a decree 
can be obtained.?? 


Issues between parties other than petitioner. The 
course of the proceeding may be such as to raise for 
decision issues between parties to the proceeding 
other than the owner who seeks to limit his lia- 


Dredging Co. v. Cornell Steamboat 
Cos; 25% USS. 659;"40 "SCH 180, 64 L: 
ed. 414)]), (2) as is also a claim for 
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Proof. It has been laid down in general terms 
that it is not necessary for the petitioner to prove 
that the claims against the vessel are in excess of 
her value, to found jurisdiction in the district court 
to entertain the proceeding.?4 A failure to comply 
with the steamboat inspection law may be inyoked 
to prove that a shipowner is not entitled to a lim- 
itation of liability, although it is not set up in the 
pleadings of the parties to the proceeding for lim- 
itation.*> In respect of whether there is any lia- 
bility, the view has been taken that the claimant 
is required to prove a cause of action as in an orig- 
inal suit.2° General rules as to variance in ad- 
miralty suits?’ apply in a proceeding to limit lia- 
bility.?8 


[§ 1170] 12. Evidence—a. Presumptions; Res 
Ipsa Loquitur. General rules as to presumptions 
in civil proceedings?® apply in proceedings to limit 
hability.2° The rule of res ipsa loquitur?! has been 
applied in determining the cause of the injury, in 
respect of which limitation is sought.®2 


ment.—(1) Where, on appeal to the | of the vessel, and also to offer proof 
circuit court of appeal, an injunction i 
against further proceedings, in 


‘on the subject. The John H. Starin, 


an] 191 Fed. 800, 112 CCA 286. 


salvage services to the vessel in re- 
spect of which limitation is sought 
(The San Pedro, 223 U.S. 365, 32 SCt 
275, 56 L. ed. 473). 


{c] Exemption from liability for 
fire—Where, in the limitation pro- 
ceeding, petitioner sought exemption 
from liability for loss of cargo by fire 
under Rev. St. § 4282, the question as 
to negligence could be determined 
where such question had not previ- 
ously been determined. In re Old 
Dominion SS. Co., 115 Fed. 845. 


15. Providence, etc., SS. Co. v. Hill 
NEES Co: 1109) Uses: 578), 32 SCt 379; 
617, 27 L. ed. 1038; The Benefactor, 
103 U. S. 239, 26 Li. ed. 466. 


16. The Benefactor, supra; Nor- 
wich, etc., Transp. Co. v. Wright, 13 
Wall. (U. S.) 104, 20 L. ed..585; Mon- 
ongahela River Consol. Coal, etc., Co., 
v. Hurst, 200 Fed. 711, 119 CCA 127; 
The Maria and Elizabeth, 12 Fed. 627. 
See In re Starin, 124 Fed. 101 (ap- 
parently recognizing rule). 


[a] State court judgment.—(1) 
Rule applies to a judgment of a state 
court. In re P. Sanford Ross, 204 Fed. 
248) 122 CCA 516° [rev 196 Med. 921]. 
See McKie Lighter Co. v. Collins, 255 
Fed. 524, 166 CCA 592. (2) Where a 
shipowner does not institute proceed- 
ings for limitation of liability until 
after the damage claimant has re- 
covered a judgment against it in a 
state court, the shipowner is con- 
cluded in such proceedings by the de- 
cision of the state court on all the is- 
sues involved in the action before it. 
In re P. Sanford Ross, supra. 


[b] Collision claims.—(1) Where 
the vessel has been decreed liable for 
damages sustained by a collision, the 
question of liability is res judicata, 
and in no way involved, and the los- 
ing party cannot revive and retry the 
case upon its merits, The Maria and 
Elizabeth, 12 Fed. 627. (2) A like 
rule applies where recovery was had 
under libels in personam, based on 
collision. Monongahela River Consol. 
Coal, etc., Co. v. Hurst, 200 Fed. 711, 
119 CCA i127. 


17. Monongahela River . 
Coal, etc., Co. v. Hurst, supra. 
[a] Limitation proceeding com- 
menced intermediate verdict and judg- 


Consol. 


action in a state court, in which a 
verdict had been rendered, but judg- 
ment had not been entered, prior to 
the commencement of the limitation 
proceeding, dissolved the injunction 
and permitted plaintiff in the action 
in the state court to have judgment 
entered (The City of Boston, 182 Fed. 
174), (2) while the district court, in 
the limitation proceeding, was not 
absolutely bound by such judgment 
(The City of Boston, supra), (3) it 


| should be accepted as determining the 


amount of plaintiff's claim, unless the 
court was satisfied that it was ex- 
cessive (The City of Boston, supra). 


18. Inre P. Sanford Ross, 204 Fed. 
248, 122 CCA 516 [rev 196 Fed. 921]. 

19. Hill v. Audus, 1 Kay & J. 263, 
69 Reprint 456. 

20. The Amalia, Brown.°& L. 151, 
167 Reprint 323. 

21. Smith Vv. Ontario Gravel 


Freighting Co., 51 Can. S. C. 39 (per 
Fitzpatrick, C. J.). 


22. Smith v. Ontario Gravel 
Freighting Co., supra (per Fitzpa- 
trick Curd. 

23. The Adah, 245 Fed. 378. 

24. The Geo. W. Fields, 237 Fed. 
403; The Garden City, 26 Fed. 766. 
See The Tug No. 16, 237 Fed. 405 


(right to limitation can be defeated 
in this regard, if at all, only on proof 
by the damage claimant). Compare 
cases supra § 1149 notes 92-94. 


25. The Annie Faxon, 75 Fed. 312, 
21 CCA 366. 


26. In re Davidson SS. Co., 133 Fed. 
411. 
[a] Method of proof.—(1) The 


proof required in support of the pe- 
tition that any liability incurred was 
without the privity or knowledge of 


the petitioner does not reach the is- | 


sue of liability for the vessel for in- 
dividual claims. In re Davidson SS. 
Co., 183 Fed. 411. (2) In the case of 
a claim for loss of, or injury to, car- 
go, claimant makes a prima facie 
case by proof of the shipment and 
nondelivery of his goods, and in case 
petitioner undettakes to excuse such 
nondelivery on the ground of perils 
of the sea, the claimant is entitled to 
eross-examine as to the seaworthiness 


27. See Admiralty § 229. 
28. See case infra this note, 
[a] Jurisdiction.—Variance be- 


tween petition and proof, in respect 
of facts showing jurisdiction in the 
district court of a particular district, 
not shown. The John K. Gilkinson, 
156 Fed. 868. 


29. See Evidence §§ 25-28. 
30. See cases infra this note. 


[a] Seaworthiness.—(1) As af- 
fecting the question of limitation, 
seaworthiness shown to exist when 
the vessel was last under the owner’s 
control is presumed to continue until 
the contrary appears. Patton-Tully 
Transp. Co. v. Turner, 269 Fed. 334. 
(2) That a barge while being towed 
a short distance without apparent 
cause sprung a leak raises a presump- 
tion that she was unseaworthy. The 
William Nelson, 296 Fed, 553. 


[b] Competency of employéces.— 
(1) The acts of an employee of the 
owner may be such as to raise a pre- 
sumption of his incompetency. Mc- 
Gill v. Michigan SS. Co., 144 Fed. 788, 
75 CCA 518. (2) In regard to the 
question as to whether the master of 
the vessel in question was a licensed 
pilot as bearing on his competency, 
the presumption is that he was li- 


censed as required by law. In re 


Meyer, 74 Fed. 881. 
{e] Value.—(1) As bearing on the 
value of the vessel involved, the 


amount of consideration recited-in a 
bill of sale on a sale by the petitioner 
is presumptively the price received. 
In re Union Ferry Co., 37 F. (2d) 95. 
(2) The rule has been applied where 
a fleet of vessels was sold to a munic- 
ipal corporation, among them the one 
in question. In re Union Ferry Co., 
supra. 


31. 
32. 


(32. 

fa] Mlustrations.—(1) The explo- 
sion of a vessel’s boiler, while under 
the control of the employees of the 
owner of the vessel, under the rule 
of res ipsa loquitur, warrants th» in- 
ference that it was either in unsafe 
condition or was improperly managed, 
or was both unsafe and improperly 


See Negligence §§ 768-786. 
The Omar_D. Conger, 1 F. (2d) 


676 [58 C.J.] 


[§ 1171] b. Burden of Proof. 


his knowledge or privity.*# 


presumptions,** which will shift 


claimant the burden of evidence.*® 


managed. The Omar D. Conger, 1 F. 
(2a) 732. (2) In a proceeding; to lim- 
it liability, by the owner of a tug 
whose boiler blew up, the explosion 
destroying all evidence of its cause, 
the fact of explosion warranted the 
inference that the boiler was mis- 
managed, under the rule of res ipsa 
loquitur. The Rambler, 290 Fed. 791. 


33. Virginia-Carolina Chemical 
Corp. v. Murphy, 32 F. (2d) 87 [rev 27 
F. (2d) 908]; In re Companhia de 
Navezacao Lloyd Brasileiro, 7 F. (2d) 
2355 “olamond ? Coal, ete, -Coss,) Pet., 
297 Fed. 238 [aff 297 Fed. 246 (certio- 
rari den 265 U. S. 595, 44 SCt 638, 68 
L. ed. 1197)]; The Rambler, 290 Fed. 
791; The SS. Hewitt, 284 Fed. 911. 


fa]. As to whether particular ves- 
sel is within statute.—Petitioner had 
the burden of proving that the barges 
in question were ‘vessels used on 
lakes or rivers or in inland naviga- 
tion.’”” Diamond Coal, etc., Co.’s Pet., 
297 Fed. 238 [aff 297 Fed. 246 (cer- 
tiorari den 265 U. S. 595, 44 SCt 638, 
68 L. ed. 1197)]. 


34 The Miami, 43 EF. (2d) 562: 
Christopher v. Grueby, 40 F. (2d) 8 


[mod sub nom. The Commonwealth, 
ol Ee (2d) 142); The Brinton, (35 
(2d) 543; Navigazione Libera Tries- 


tina’s Pet., 34 F. (2d) 150; The Su- 
duffco, 33 F. (2d) 775; Petition of Sin- 


elair INav= Co:, 27 EY (2d) 606 oRhe 
Linseed King, 24 F. (2d) 967; The 
City of Rome, 24 F. (2d) 729; Dia- 
mond Coal, ete., Co.’s Pet., 297 Fed. 


238 [aff 297 Fed. 246 (certiorari den 
moby Winns. 095) 44> SCte 638 68 laned: 
1197)]; The 84-H, 296 Fed. 427 [cer- 
tiorari den sub nom. Randolph v. 
Bouker Contracting Co., 264 U. S. 596, 
44 SCt 454, 68 L. ed. 867]; The Annie, 
261 Fed. 797 [aff sub nom. People’s 
Nav. Con ve Doxey, 1269) Meade (Osis) im 
re Reichert Towing Line, 251 Fed. 
214, 163 CCA 370 [certiorari den 248 
Us S565, 39 SCt. 9, 63 ed) 424]+ The 
Santa Rosa, 249 Fed. 160; In re P. 
Sanford Ross, Inc., 204 Fed. 248, 112 
CCA 516 [rev 196 Fed. 921]; The Mur- 
rell, 188 Fed. 727; The Colima, 82 
Fed. 665; Quinlan v. Pew, 56 Fed. 111, 
5 CCA 438. 


[a] In England an owner must 
prove that he himself was not at 
fault, or privy to what occurred. 
Standard Oil Co. v. Clan Line Steam- 


ers, Ltd., [1924] A. C. 100; The Bris- 
tol City, [1921] PB. 444. 
35. The Miami, 43 F. (2d) 562: 


Christopher vy. Grueby, 40 F. (2d) 8 
[mod sub nom. The Commonwealth, 
31 F. (2d) 142]; Virginia-Carolina 
Chemical Corp. v. Murphy, 32 F. (2d) 
87 [rev 27 F. (2d) 908]; The Wil- 
liam Nelson, 296 Fed. 553; Brinson 


On the issue. of 
the right to limit liability, the burden of proof is 
on the petitioner or libelant who seeks limitation,** 
ineluding the burden of proving that the act or 
omission on which liability is based was without 
This rule apples where 
the question as to the right to limit liability depends 
on the determination of issues as to seaworthiness 
or proper equipment and supplies,*® or as to the 
competency of the persons who manned the vessel.*® 
Where, however, petitioner by his evidence makes 
out a prima facie case of lack of privity or knowl- 
edge, the burden of evidence to show privity or 
knowledge shifts to the damage claimant; 
certain cases the petitioner’s case may be aided by 
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and in 


to the damage | bility.*® 
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Liability. In respect of the burden of proof as 
to liability, a damage claimant is in the position of 
a libelant or plaintiff,#® and has the burden of prov- 
ing facts to show such liability,*! or, in other words, 
to establish his claim.*? 
dependent proceeding to establish lability for loss 
of cargo,*? where nondelivery is shown, the burden 
of evidence shifts to the owner of the vessel.** 


[§ 1172] c. Admissibility. 
missibility of evidence, in admiralty suits generally *® 
apply in proceedings to limit liability.*® 

[§ 1173] d. Weight and Sufficiency. Rules as to 
the weight and sufficiency of evidence in admiralty 
suits generally,** apply in proceedings to limit lia- 
In respect of the unseaworthiness of a 


As in the case of an i1n- 


Rules as to the ad- 


} vessel, where the defect is one likely to escape at- 


v. Norfolk Southern R. Co., 169 N. C. 
425, 86 SE 371. 


{a] Illustration.—Want of privity 
or knowledge in respect of unsea- 
worthiness. The Miami, 43 F. (2d) 
562; In re Eastern Transp. Co., 37 F. 
(2d) 355. 

36. Eastern SS. Corp. v. Great 


Lakes Dredge, etec., Co., 256 Fed. 497, 
168 CCA 3 [certiorari dism 250 U. S. 
676, 40 SCt’8, 68 L. ed. 1202]. 


[a] Selection of men.—(1) A ves- 
sel owner, seeking to limit its liabil- 
ity for damages resulting from a col- 
lision, has the burden of showing that 
it exercised reasonable care and dili- 
gence in manning its boat with com- 
petent men. Eastern SS. Corp. v. 
Great Lakes Dredge, etc., Co., 256 Fed. 
497, 168 CCA 3 [certiorari dism 250 
Un Si 676, 240 SCt_ 8), 63) Iu) ed. a12021; 
(2) Burden of proof is on owner to 
show that employee was a competent 
man to take charge of work involved 
in changing a coal burning vessel to 
an oil burning vessel. McGill v. 
ee des SS. Co., 144 Fed. 788, 75 CCA 
518. 


37. The Rambler, 290 Fed. 791. 


[a] Promulgation and violation of 
regulations.—The claimants in pro- 
ceedings by a steamship company to 
limit its liability for claims arising 
out of a collision are charged with the 
burden of proving that the regula- 
tions shown by the steamship com- 
pany to have been promulgated by it 
for the conduct of its business, which 
exacted compliance by the captains 
of its vessels with the international 
rules, were not promulgated in good 
faith, or that a willful departure from 
their requirements was indulged in, 
and was brought home to, or was 
countenanced by, the company. Des- 
lions v. La Compagnie Generale 
Transatlantique, 210 U. S. 95, 28 Sct 
664, 52 L. ed. 973. 


38. See supra § 1170. 
39. See case infra this note. 


[a] Competency of master.—As 
bearing on the question of the com- 
petency of the master, the burden is 
on damage claimants to show that the 
master was not a licensed pilot, as re- 
gaged by law. In re Meyer, 74 Fed. 
881. 

40. The St. Louis, 35 F. (2d) 741 
{aft 35 F. (2d) 742]; The Titanic, 225 


Hed ata ate CCA Ge ilinuere Starin, 
151 Fed. 274. 


41. The William A. McKenney, 41 
EF. (2d) 754; Navigazione Libera 
Triestina’s Pet., 34 F. (2d) 152: The 
Suduffco, 33 F. (2d) 775; The Rose 


Standish, 26 F. (2d) 480; The Linseed 


King, 24 F. (2d) 967; In re Companhia 
de Navegacao Lloyd Brasileiro, 7 F. 
(2d) 238; The 84-H, 296 Fed. 427 [cer- 
tiorari den sub nom. Randolph v. 
Bouker Contracting Co., 264 U. S. 596, 
44 SCt 454, 68 L. ed. 867]; The SS. 
Hewitt, 284 Fed. 911; The Passaic, 
190 Fed. 644 [aff 204 Fed. 266, 122 
CCA 466]; In re Starin, 151 Fed. 274. 


[a] Where right to limit liability 
is conceded, claimant has the burden 
of proof on the merits. The St. Louis, 
35 Ey (20)! (41 fatte35 Bw iCa)er42ur 


42. Anderson vy. Alaska SS. Co., 
22 F. (2d) 532; The Titanic, 225 Fed. 
747, 141 CCA 19; Thompson Towing, 
etc., Assoc. v. McGregor, 207 Fed. 
209, 124 CCA 479. 


[a] Illustration.—The burden rests 
on a claimant of damages for a death 
in proceedings for limitation of lia- 
bility to prove the place of the death 
where such fact is material. Thomp- 
son Towing, etc., Assoc. v. McGregor, 
207 Fed. 209, 124 CCA 479. 


43. See supra § 809. 


44 In re Companhia de Navegacao 
Lloyd Brasileiro, 7 F. (2d) 238. 


45. See Admiralty §§ 251-254. 
46. See cases infra this note. 
[a] Evidence taken in other pro- 


ceedings.—Where limitation proceed- 
ings are instituted after suit against 
the owner or the vessel has been com- 
menced, the court may in its discre- 
tion permit evidence taken in the 
earlier proceeding to be used in the 
limitation proceeding. The Benefac- 
tor, 103° U 'S239, 26 i. ed) 35d iihhe 
Katahdin, 293 Fed. 824. 


{b] Walue.—(1) The price received 
for the vessel after the occurrence 
out of which the damage or loss, in 
respect of which limitation is sought, 
is competent evidence of value in a 
proceeding to limit liability. In re 
Union Merry, Co.) 3a (2d) 95. ate) 
Rule applied where sale occurred two 
years after the occurrence of the loss 
or damage complained of. In re Un- 
ion Ferry Co., supra. 


47. See Admiralty § 255. 

48. See cases infra this section. 

[a] Right to limitation in general. 
—tividence sufficient to show that 
petitioner was entitled to limit lia- 
bility. The M. Mathieson, 35 F. (2d) 
Bey The Omar D. Conger, 1 F. (2d) 
0 . 

{b] As to whether vessel within 


statute.—Dvidence insufficient to show 
that barges in question were used in 
navigation. Diamond Coal, ete., Co.’s 
Pet., 297 Fed. 238 [aff 297 Fed. 246 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tention on a fairly good inspection, very slight evi- 
dence, on behalf of the petitioner, is sufficient at 
the outset to cover the element of lack of privity 
or knowledge;*® but in respect of patent defects, 
the petitioner must give stronger evidence of want 
Where the vessel, in 
respect of which limitation is sought, was lost, and 
there is no evidence as to how the loss occurred, the 


of privity or knowledge.*° 


(certiorari den 265 U. S. 
G38, 68 Li-eds 1197) ]- 


{c] Cause of injury.—(1) Evidence 
insufficient to show, as bearing on the 
cause of the injury, that the captain 
of a lighter, who was struck by the 
corner piece of one of the lighter’s 
bits, which was wrenched from its 
fastenings in towing, was guilty of 
contributory negligence. The Erie 
Lighter 108, 250 Fed. 490. (2) Evi- 
dence insufficient to establish that 
Sinking of ship was caused by strik- 
ing submerged object. Virginia-Caro- 
lina Chemical Corp. v. Murphy, 32 F. 
CDSS sirev 27 1) (2d) 59 0812 


[d] Value.—Finding in proceed- 
ings for limitation of liability that 
value of boat was amount recited in 


595, 44 SCt 


bill of sale as consideration was 
justified. In re Union Ferry Co., 37 
F. (2d) 95. 


49. Quinlan v. Pew, 56 Fed. 111, 5 
CCA 438, 


50. Quinlan v. Pew, supra. 


[a] In the case of generally worn 
out sails or top gear, the owners must 
show, by very strong evidence, that 
it was without their privity or knowl- 


edge. Quinlan v. Pew, 56 Fed. 111, 5 
CCA 438. 
51. The Suduffco, 33 F. (2d) 775. 
52. See cases infra this note. 
[a] Navigation and management 


of vessel.—(1) Evidence sufficient to 
show lack of privity or knowledge of 
the manner in which the vessel was 
navigated, or the circumstances under 
which she was lost. The Suduffco, 33 
EF. (2d) 775. (2) Evidence sufficient 
to show that petitioner was without 
knowledge or privity of the fault 
which contributed to a collision. The 
City Of Rome, 24-8.) (2d) 729. 7) 
Evidence sufficient to support finding 
that collision and resultant damage 
and injury occurred without privity 
of owner. Boston Mar. Ins. Co. v. 
Metropolitan Redwood Lumber Co., 
197 Fed. 703, 117,CCA 97. (4) Evi- 
dence sufficient to support finding 
that knowledge of master’s improper 
division of watches was not brought 
home to owner of vessel. American- 
Hawaiian SS. Co. v. Pacific SS. Co., 41 
F. (2d) 718 [aff sub nom. The Admiral 
Fiske, 35 F. (2d) 549]. (5) Evidence 
sufficient to show that manager of 
owner knew of master’s intention to 
sail from port in bad weather, so as 
to prevent limitation. Texas, etc., SS. 
Co. v. Parker, 263 Fed. 864 [certiorari 
den 253 U. S. 488, 40 SCt 485, 64 L. 
ed. 10:26]: (6) Evidence insufficient 
to show lack of privity and knowledge 
on the part of petitioner in respect of 
improper navigation. The Santa 
Rosa, 249 Fed. 160. (7) Evidence in- 
sufficient to show want of knowledge 
of tugboat captain’s negligent act in 
taking out tug in storm. The Brin- 
ton, 35 F. (2d) 5438. 


[b] Personal negligence of owner. 
—HEvidence that engineer on a drill 
boat had never been instructed to 
mark the boat in case it sank, and did 
not know this was required, did not 
establish the owner’s personal neg- 
ligence. Wastern SS. Corp. v. Great 
Lakes Dredge, etc., Co., 256 Fed. 497, 
168 CCA 3 [aff 250 Fed. 916, and cer- 


fa railroad 
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sel. 


tiorari dism 250 U. S. 676, 40-SCt 8, 63 ] 


L. ed. 1202]. 


{c] Fire and explosion.—(1) Bvi- 
dence sufficient to show that petition- 
er was free from privity or knowl- 
edge, in respect of an explosion of a 
vessel’s boiler which caused personal 
and property injury. The Omar D. 
Conger, 1 BP. (da) 732. (2) Hvidence 
sufficient to show that the negligence 
of the employees on the barge, which 
caused a fire on the wharf, occurred 
without the privity and knowledge of 
the barge owners. The West Point, 
271 Fed. 502. (3) No evidence to 
show that fire which destroyed bag- 
gage was caused with the privity or 
knowledge of the owner. In re Louis- 
ville, etc., Packet Co., 95 Fed. 996. 
(4) Evidence of locking safety valve 
held so incredible as not to prove that 
the owners had knowledge of such 
practice, where burden of evidence 
has shifted to damage claimant on pe- 
titioner’s making prima facie case. 
The Rambler, 290 Fed. 791. 


{[d] Fastening or securing vessel. 
—Evidence insufficient to show want 
of privity or knowledge, in respect of 
the negligence in respect of properly 
securing vessels, which resulted in a 
collision. _Diamond Coal, ete., Co.’s 
Pet:, 297 Fed. 238 [aff 197 Fed. #246 
(certiorari den 265 U.S. 595, 44 SCt 
638, 68 L. ed. 1197)}. 


[e] Direct evidence as to lack of 
knowledge of corporate officers.— 
Where it appears that such owner is 
corporation, having its 
home office a long distance from the 
place where the vessel was operated, 
it is not necessary to show by direct 
testimony that the principal officers 
of such corporation at such home of- 
fice had no personal knowledge of the 
conditions of such vessel, or of the 
steps taken to inspect and repair her. 
The Annie Faxon, 75 Fed. 312, 21 CCA 
366 [mod 66 Fed. 757]. 


[f] English statute.—Evidence in- 
sufficient to show lack of actual 
knowledge or privity. The Bristol 
City, [1921] P. 444. 


Privity or knowledge as to unsea- 
worthiness, improper equipment, or 
incompetent employees see infra 
notes 53-55. 


53. See cases infra this note. 


[a] Evidence sufficient to show: 
(1) Unseaworthiness of vessel. The 
O21 43) Bd) Lob ine ren mastern 
Transp. Co. 80 Hd) 3555 The Wil= 
liam Nelson, 296 Fed. 553. (2) Unsea- 
worthiness of lighter, where lighter 
sank at her berth from unexplained 
cause. The Miami, 43 F. (2d) 562. 
(3) Seaworthiness. Red Star Towing, 
ete Cons et, 30 bs (2d). 452 fart 30 
F. (2d) 454 (certiorari den 279 U.S. 
SAA AIRS Cit, 26 Pye io: eee CO) SO) en Vln 
ginia-Carolina Chemical Corp. v. Mur- 
Divan ce Hoe (Za) Sie Gove On Other 
grounds sub nom. In re Murphy, 27 F. 
(2d) 908; Canadian Pac. R. Co.’s Pet., 
278 Fed. 180. (4) That the owners 
of a tug which collided with a steam- 
er exercised due diligence to make the 
tug seaworthy. The City of Camden, 
2992 Fed. 98. (5) Want of privity or 
knowledge of unseaworthiness. Wes- 
sel v. Charleston Lighterage, etc., Co., 
25 EF. (2d) 126; The Anna, 47 Fed. 
525. (6) Privity or knowledge as to 


knowledge of the petitioner,®? 
worthiness,°®* equipment,°* or manning,°® of the ves- 


ELIS IC eet OTs 


petitioner, upon proving the vessel’s seaworthiness, 
at the commencement of the voyage, is prima facie 
entitled to limit liability.*4 
ficiency apply, in respect of the sufficiency of evi- 
dence bearing on the question as.to the privity or 


General rules as to suf- 


2 


and as to the sea- 


unseaworthiness. The O—21, 43 F. 


(2d) 195; In re Eastern Transp. Co., 
37 EF. (2d) 355; The Teddy, 226 Fed. 
498. 

[b] Evidence insufficient to show: 


(1) Omission or neglect, on the part 
of the superintendent of the corpora- 
tion which owned the vessel, or of 
the corporation, of any duty or obliga- 
tion, which proximately affected or 
caused the death due to the sinking 
of an unseaworthy lighter. Standard 
Wholesale Phosphate, etec., Works v. 
Chesapeake Lighterage, etc., Co., 16 F, 
(2d) 765. (2) That due diligence was 
exercised to furnish a seaworthy ves- 
sel. Brinson v. Norfolk Southern R. 
Cor LCS ING (Curt ZorSGn Seo dalemmne op) 
Lack of Knowledge or privity in re- 
spect of unseaworthiness, or unsafe 
condition, of vessel. The Miami, 43 
EF. (2d) 562; Christopher v.. Grueby, 
40 F. (2d) 8 [mod sub nom. The Com- 
monwealth, 31 F. (2d) 142]; The Capt. 
Jack, 169 Fed. 455. (4) That the offi- 
cers of the corporate owner were not 
aware of the insufficiency of the crank 
pin of a tug, the breaking of which 
caused the loss or injury. In re 
Reichert Towing Line, 251 Fed. 214, 
163 CCA 370 [certiorari den 248 U. S. 
565, 89 SCt 9, 63k, eds 424). (}) at hat 
the superintendent of a corporation, 
in charge of lighters, owned by such 
corporation, had, or was charged 
with, knowledge of a defect in a 
lighter which caused the death of the 
captain of the lighter. The WHrie 
Lighter 108,.250 Fed. 490 (no evidence 
to show knowledge). 


[c] Fault or privity under English 
statute.—Hvidence insufficient to show 
that unseaworthiness was without ac- 
tual fault “or “privity ef) ewner. 
Standard Oil Co. v. Clan Line Steam- 
ers, Lid., [19247 A. Ce 100: 


54. See cases infra this note. 


[a] Evidence sufficient: Ga NG 
show that vessel was properly 
equipped. Red Star Towing, etc., 
Co.’s Pet., 30 F. (2d) 452 [aff 30 F. 
(2d) 454 (certiorari den 279 U. S. 844, 
49 SCt 265, 73 L. ed. 989)]; Canadian 
Pac. R. Covs Pety 278! Med. ws07 (2) 
An unexpired certificate of inspec~ 
tion by Canadian authorities, held by 
a Canadian steamship at the time of 
her sinking, and a United States cer- 
tificate issued pursuant to Rev. St. § 
4400, as amended, were sufficient to 
establish that she was _ properly 
equipped. Canadian Pac. R. Co.’s Pet., 
supra. (3) Action of a district court 
in dismissing a petition for limitation 
of liability for a personal injury, on 
the ground that the petitioner was not 
without privity or knowledge of the 
acts causing the injury, was sustained 
by the evidence. McKie Lighter Co, 
v. Collins, 255 Fed. 524, 166 CCA 592, 


{b] Evidence insufficient: (1) To 
show petitioner’s lack of privity or 
knowledge, in respect of furnishing 
proper equipment. In re P. Sanford 
Ross, Inc.,; 204 Fed. 248, 122 CCA 516 
[rev 196 Fed. 921]. (2) To show that 
officers of corporation ‘owning barge 
were without privity to use of defec- 
tive hose, precluding limitation of li- 


ability. “sinclair iNav. Coys Pet. 127 
FF. (2d) 606. 

55. See cases infra this note. 

[a] Evidence sufficient: (1) To 


678 [98 C.J.] 


Liability. 


evidence.°? 


[§ 1174] 13. Determination of Issues, Relief, and 
Where the issue as to liabil- 
ity is involved,®* ordinarily the proper procedure is 
first to determine whether there is any lability and, 
if liability is found to exist, then to determine wheth- 
er petitioner is entitled to limit his hability;°° but 
there is authority for a different order of procedure 
where the damage claimant challenges the jurisdic- 
tion of the court and it is apparent from the plead- 
ing or evidence that petitioner is not entitled to limit 
his liability.*° While, where the issue as to liability 
is involved, the denial of the right to limit lability 
does not require a dismissal of the proceedings where 
the damage claimants do not seek dismissal,°! it 
has been held or recognized that where the damage 
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show that vessel was _ properly 
manned. Canadian Pac. R. Co.’s Pet., 


278 Fed. 180. (2) To show com- 
petency of master of vessel. Red Star 
Towing, etc., Co.’s Pet., 30 E. (2d) 


452 [aff 30 F. (2d) 454 (certiorari den 
279 U. S.. 844,.49 SCt 265, 73 Li. ed. 
989)]; In re Meyer, 74 Fed. 881. (3) 
A finding that the owner of a barge, 
which sank at a dock because her 
master left her unattended at night 
after loading with coal, was not en- 
titled to limitation of liability on the 
ground that the owner had knowl- 
edge of a custom of its masters to so 
Jeave their vessels, although contrary 
to instructions, was supported by the 
evidence. Boston Towboat Co. v. Dar- 
row-Mann Co., 276 Fed. 778 [aff sub 
nom. The Bessie J., 268 Fed. 66, and 
certiorari den 258 U. S, 620, 42 SCt 
22, 66 Tn ed. (94. 


{b] Evidence insufficient: (1) To 
sustain burden of proving that owner 
exercised reasonable care and dili- 
gence to see that drill boat was 
manned with competent men. East- 
ern SS. Corp. v. Great Lakes Dredge, 
ete’, Co:., 256 “Med. 49794168 “CCA 3 
[certiorari dism 250 U. S. 676, 40 SCt 
8, 63° L. edi 1202 ]a.s@) To show 
that pilot was incompetent, or that 
petitioner knew that pilot was incom- 
petent. In re Rapid Transit Ferry 
Co., 124 Fed. 786 [aff sub nom. The 
Mauch Chunk, 154 Fed. 182, 88 CCA 
276] (collision case). (3) To show 
that master of vessel was a drunkard, 
within the knowledge, or means of 
knowledge, of the owner, so as to ren- 
der the vessel unseaworthy within 
privity or knowledge of owner.’ The 
Anna, 47 Fed. 525. (4) Evidence 
that the foreman of a drill boat had 
some twenty-five years’ experience 
and knew what should be-done in case 
the boat sank, although he was neg- 
ligent in failing to mark the wreck, 
did not show that he was incompetent, 
or that his employer should reason- 
ably have known that he was. East- 
ern SS. Corp. v. Great Lakes Dredge, 


ete., Co., supra. 
56. See Admiralty § 255. 
57. Anderson vy. Alaska SS. Co., 22 


FR. (2d) 532. 

[a] Evidence sufficient to show 
liability. The William A. McKenney, 
41 F. (2a) 754. 


[b]. Evidence insufficient to show: 
(1) Liability. The Rose Standish, 
26 F. (2d) 480; Anderson v. Alaska 
SSi3Co., 220 Bi 2d). 58259 G28" How 


the loss occurred and so not to show 


Under the general rule in admiralty 
suits,°® where a damage claim is controverted, elaim- 
ant must establish the claim by a preponderance of 
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claimants object to the jurisdiction of the court in 
the limitation proceeding and it appears from the al- 
legations of the pleading, or from the evidence, that 
the owner has no right to limit his liability, the pro- 


ceedings should be dismissed for lack of jurisdic- 


liability of petitioner. The Suduffco, 
So He M20) Uline 

58. Right to contest liability see 
supra § 1169. 


59. Hartford Accident, etc., Co. v. 
Southern Pac. Co., 2738 U. S. 207, 47 
St 357, 71) Li vedieoLz-e Providence; 
etc., SS. Co. v. Hill Mis. Co., 109) U. 
Sis OWS, ous Cio QanO dad bo LeeG, eas OF 
The 84-H, 296 Fed. 427 [certiorari 
den sub nom. Randolph v. Bouker 
Contr. Co., 264 U. S. 596, 44 SCt 454, 
68 L. ed. 867]; The Rambler, 290 Fed. 
791. But see In re Davidson SS. Co., 
133 Fed. 411 (to the effect that is- 
sues under petition and answer are 
to be adjudicated before issues on 
claims for damages). Compare Dia- 
mond Coal, ete., Co.’s Pet., 297 Fed. 
246 [certiorari den 265 U. S. 595, 44 
SCt 638, 68 L. ed. 1197] (where ques- 
tion as to right to limit liability was 
decided first). 


[a] What law governs in deter- 
mining liability.—Where limitation is 
sought by the owner of a foreign ves- 
sel, and the liability of such vessel 
depends on the interpretation of the 
international rule as to speed, the 
question is to be decided in accord- 
ance with the interpretation made by 
the courts of the United States and 
not by that made by the courts of the 
vessel’s country. Deslions v. La 
Compagnie Generale Transatlantique, 
210 U. S. 95,28 SCt 664-52) eed. 19 7i3e 


60. The Aloha, 35 F. (2d) 447 [rev 
sub nom. Langnes’ Pet., 82 F. (2d) 
284]. See The Erie Lighter 108, 250 


Fed. 490 (where the court first deter- 
mined whether petitioner could limit 
liability). 


61. Hartford Accident, etc., Co. v. 
Southern Pac. Co., By Wis SOPOie) 
SCt 357, 71 L. ed. 612; The Linseed 
King, 24 F. (2d) 967. See Diamond 
Coal, etc., Co.’s Pet., 297 Fed. 242 [aff 
297 Fed. 246 (certiorari den 265 U. S. 
595, 44 SCt 638, 68 LL. ed, 1197)] 
(where the question as to liability 
Was passed on although it had pre- 
viously been decided that petitioner 
could not limit liability); The Vir- 
ginia, 266 Fed. 437 (where jurisdic- 
tion was retained on denial of the 
right to limit, under stipulation be- 
tween the parties). 


[a] Claimant’s answer containing 
both prayer for dismissal and prayer 
for decree.— Where damage claimant’s 
answer in the limitation proceeding 
sought dismissal of the petition and 
also to have petitioner held liable for 


tion.°?, Where, however, no liability is found, there 
the matter ends,®* and the view has been taken that 
where, in such case, the petition prays for an adjudi- 
cation that the owner is not liable, the petition should 
be granted in this regard®* and not dismissed.®° 
While the failure of libelant or petitioner strictly to 
follow the procedure outlined in the applicable stat- 
utory provisions and admiralty rules does not re- 
quire a dismissal of the petition,°® where the owner 
surrendered only one of two vessels owned by him, 
both of which were at fault for the collision, in re- 
spect of which limitation was sought, it was beld that 
the petition should be denied’ and dismissed.*? 
a limitation proceeding the court will not determine 
petitioner’s liability and right to limitation before 


In 


damages for loss and damages and 
to have a Gecree entered in the limita- 
tion proceeding for claimant’s dam- 
ages in full, the court, although it 
dismissed the petition for limitation, 
retained jurisdiction for the purpose 
of ascertaining damages and declined 
to vacate a stay of an action in a 
state court on the claim. The O—21, 
43 F. (2d) 195. 


62. The Aloha, 35 F. (2d) 447 [rev 
sub nom. Langnes’ Pet., 32 F. (2d) 
284]; The Erie Lighter 108, 250 Fed. 
490. See Weisshaar v. Kimball SS. 
Co., 128 Fed. 397, 683 CCA 139, 65 ALR 
84; In re Myers Excursion, etc., Co., 
57 Fed. 240 {aff sub nom. The Repub- 
lic, 61 Fed. 109, 9 CCA 386] (in both 
cases petition was dismissed); Quin- 
lan v.. Pew, 56, Fed...111,.5- CCA. 438 
(recognizing rule). 


[a] Where amount of single claim 
involved is less than value of vessel 
and there are no other claims, dis- 
missal of the proceeding is proper 
in a case in which claimant has 
brought an action in a state court to 
enforce liability. Shipowners’ ete., 
Tugboat Co. v. Hammond Lumber Co., 
251 Fed. 266, 163 CCA 422; Shipown- 
ers’, etce., Tug Boat Co. v. Hammond 
Lumber Co., 218 Fed. 161, 134 CCA 575 
[aff sub nom. The Dauntless, 212 Fed. 
455 (certiorari den 238 U. S. 633, 35 
SCt 938, 59 L. ed. 1498)]. 


63. The 84-H, 296 Fed. 427 [cer- 
tiorari den sub nom. Randolph v. 
Bouker Contracting Co., 264 U.S. 596, 
44 SCt 454, 68 L. ed. 867]; The 
Rambler, 290 Fed. 791. See The Com- 
monwealth, 31 F. (2d) 142 [mod on 
other grounds 40 F. (2d) 8] (where 
owners of vessel destroyed by fire 
are not shown negligent and there- 
fore, not liable, the question of limi- 
tation of liability becomes unim- 
portant). 


64 The 84-H., 296 Fed. 427 [eer- 
tiorari den sub nom. Randolph v. 
Bouker Contracting Co., 264 U. S. 596, 
44 SCt 454, 68 L. ed. 867]; Quinlan 
v. Pew, 56 Fed. £11, 5 CCA 488. See 
The Suduffco, 33 F. (2d) 775 (where 
decree for exoneration was directed); 
The Lusitania, 251 Fed. 715 (where 
damage claims were dismissed). 


65. The 84-H, 296 Fed. 427 [cer- 
tiorari den sub .nom. Randolph vy. 
Bouker Contracting Co., 264 U. S. 596 
44 SCt 454, 68 L. ed. 867]. i 


66. The Ethelstan, 246 Fed. 187. 


67. The San Rafael, 141 Fed. 270, 
72 CCA 388 [rev 134 Fed. 749]. 


— 


For later cases, developments and changes in the law see Annotations, same title and section mumber. 


§§ 1174-1177] 


passing on an appraisal of the vessel and stipulation 
for value and the issuance of monition.*®’ 


Motion for findings by commissioner. A motion 
to require the commissioner to make certain findings 
in a proceeding for limitation of liability has been 
Lona on the ground that the matters were irrele- 
vant. 


[§ 1175] b. Determination of Merits of Claim. 
A decree declaring a ship to be in fault and fixing the 
damages which the respective parties sustain is res 
judicata and, until reversed, must stand as the basis 
for determining their pro rata share of the fund sub- 
stituted by stipulation for the ship and freight.7° 
Where, however, the question of liability is involved 
in the limitation proceeding and liability is found 
to exist, the court may, subject to the foregoing 
rules,‘* determine the rights of the various damage 
claimants, on the merits,’? including the amount of 
the damages,’* even though the right to limit liabil- 
ity is denied;** and in this regard the court applies, 
it seems, substantially the same rules as would be 
applied in an independent proceeding by the damage 
elaimants.7® 


[§ 1176] c. Form, Scope, and Effect of Decree. 
The court may, in a proper case, enter judgment in 
personam against petitioner for limitation of liabil- 

“ity™® and also a judgment in rem against the res or 
substituted fund,*? and, even where there is no res 


68. The Klotawah, 210 Fed. 677. 182 Fed. 174. 


[a] Attempt by damage claimants 
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(3) 
lowed claims has been denied on the 
ground that computation of interest 
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in the possession of the court, the court may impose 
personal lability on petitioner.7* Where, however, 
there is no res in court and the circumstances are 
such as to prevent a judgment in personam, no re- 
lief may be afforded the damage claimants.?® Where 
both the right to limit liability and the existence of 
lability are at issue, if lability is found to exist and 
loss or damage is shown, which was not occasioned or 
incurred with the knowledge or privity of the owner, 
limitation of liability should be decreed.8° Where 
the issue as to liability is involved, on denying the 
right to limit liability, if the damage claimants do not 
seek dismissal, the court may in the limitation pro- 
ceeding grant complete relief to the damage claim- 
ants*? by judgment against,®? and distribution 
among the damage claimants entitled of,8* the res 
or fund in court, and by a personal judgment against 
petitioner for any deficiency.5+ Parties to a proceed- 
ing for limitation of lability, who voluntarily ap- 
pear or, after they are brought in, whether right- 
fully or not, join issue with petitioner and between 
themselves, and litigate questions of liability, are 
bound by the decree.*® 


{[§ 1177] d. Apportionment and Distribution of 
Compensation Fund.§® The compensation fund is to 
be distributed among the persons holding established 
claims, to which admiralty does not deny existence,§7 
whether or not the claims are liens in admiralty.*® 
In ease the fund is insufficient to satisfy the demands 


80. 
tiorari 
Bouker Contracting Co., 264 U.S. 


The 84-H, 296 Fed. 427 [cer- 
den sub nom. Randolph v. 
596, 


Interest on al- 


to have liability of petitioner de- 
termined.—Persons having claims 
against petitioner may not, prior to 
the making of an order confirming the 
appraisal, approving the stipulation, 
and directing the issue and service of 
monition by affidavit, contest the 
right to limit liability. The Klota- 
wah, 210 Fed. 677. 


69. The Titanic, 204 Fed. 298. 


[a] Bule applied where a damage 
claimant made a motion to require 
the commissioner to ascertain the 
tonnage of the British vessel, in re- 
spect of which limitation was sought, 
in the sense in which the word ‘‘ton- 
nage’ is used in the British statute 
regarding limitation of liability. The 
Titanic, 204 Fed. 298. 

70. New York, etc, SS. Co. “v. 
Mount, 103 U. S. 239, 26 L. ed. 351. 

Apportionment and distribution in 
general see infra § 1177. 

71. See supra § 1174. 

72. Hartford Accident, etc., Co. v. 
Southern Pac. Co., 273 U. S. 207, 47 
SCt 357, 71 L. ed. 612; The Linseed 
King, 24 F. (2d) 967. 


73. The Erie Lighter 108, 250 Fed. 
490. 
[a] Interest.—(1) Where dam- 


age claimant has recovered a judg- 
ment in an action in the state court, 
fixing liability, interest has been al- 
lowed from the date of the verdict 
in such action. In re Starin, 124 Fed. 
101. (2) So, where a damage claim- 
ant had instituted an action in a state 
court, and obtained a verdict therein 
before the commencement of the lim- 
jitation proceedings, on which such 
claimant was subsequently permitted 
to take judgment, and which was ac- 
cepted by the court of admiralty as 
a liquidation of the claim, claimant 
was also entitled to interest on the 
amount of the verdict from the time 
of its rendition. ‘The City of Boston, 


would be a useless labor since the 
value of the vessel and freight was 
less than the principal of the claims. 


The H. F. Dimock, 77 Fed. 226, 23 
CCA. 123. 
[b] Increase of amount of dam- 


ages.—Where there apparently was 
only one claim and the recovery must 
be at least. as much as the value of 
the vessel, as set forth in the peti- 
tion for limitation, the appellate 
court, on reaching the conclusion that 
the amount of damages awarded in 
the trial court, which was less than 
the stated value of the vessel, was 
inadequate, increased the amount of 
the damages to an amount in excess 
of the probable value of the vessel, 
where the evidence warranted the in- 
creased amount. In re Lee Transit 
Corp. ote G20). 167. 


74. The Miami, 43 F. (2d) 562; 
The O-21, 438 F. (2d) 195; In re Hast- 
ern Transp. Co., 37 F. (2d) 355; The 


Linseed King, 24 F. (2d) 967. 


[a] Stipulation between rarties.— 
Where limitation was denied as to 
some claims and allowed as to others, 
the court proceeded to determine the 
amount of the claims as to which 


limitation was denied, under a stinu- 
lation between the parties. The Vir- 
ginia, 266 Fed. 437. : 

75. See The Virginia, supra. 

7G. TAAE LOL 4 ACC we LC. Om Ne 


Southern (Pac. Co. 213° UL S2207, 47 
SCE 357,171 In 6d) 6220 lait 39k ja) 
9231]. 

W7.* “Hartford, Ace pete, Co; | Vs 
Southern Pac. Co., supra. 


78. In re Statler, 31 F. (2d) 767. 


79. Inre Statler, supra. 
[a] Rule applied where the peti- 
tioner in the limitation proceeding 


had died pending the proceeding and 
the proceeding could not be revived. 
In re Statler, 31 F. (2d) 767. 


44 SCt 454, 68 L. ed. 867]. 


SI. Hartford “Ace. “ete, iCon Bye 
Southern Pac. Co., 273 U. S. 207, 47 
SCtr357) TL sb... 6d.5.602) fathe3) 2) (a) 
923]. 

$2. Hartford’) Alice: etc itCone ave 
Southern Pac. Co., supra. 


[a] Proceeding does not become 
ene purely in personaim on denial of 
right to limitation of liability. Hart- 
ford Acc., etc., Co. v. Southern Pac. 
Co., 273 U. S. 20%, 47 SCt 357, 71 L. ed. 
612 faff 3 F. (2d) 923]. 


[b] Stipulation ad interim.—(1) 
The power of the court in this regard 
extends to the granting of relief on 
an ad interim stipulation for value 
given in the limitation proceeding. 
Hartford Acc., etce., Co. v. Southern 
Pae: Co. 27320, S.2207, (40 SCEsSous ial 
Exteds 612 sfati 36 (dd) 923 oe) 
Surety on such stipulation is not re- 
leased on denial of limitation (Hart- 
ford Acc., etc., Co. v. Southern Pac. 
Go.,. supra), (de and ‘such surety, 
may be subjected to liability (Hart- 


ford Acc., ete., Co. v. Southern Pac. 
€o., supra). 
$3. Hartford. “Ace msete:ya Con mye 


Southern Pac. Co., supra. 


Distribution in general see infra § 
alle 

$4.5 +Hartford Ace. 4 6to® 1Co.ca ve 
Southern -Pac..Co.,. 273 U.S. 207, 47 


SCt 357, 71 L. ed. 612 [aff 3 F. (2d) 


923]. 

85. The Adah) 258 Hed. 837i 169 
CCA 393: 

86. Determination of merits of 


damage claims see supra § 1175. 


87. ‘Hartford Acc, ete. ~Co. Vx: 
Southern, Pac: Co., 273 U. S. 207, 47 
SCE Sh 7 ti le Sd.c6 125 

88. Hartford, Acc. selena Cor aee 
Southern Pac. Co., supra; The Hamil- 
ton, 20% Ul S298 282 SCs, eho ale 
ed. 264, 


680 [58 C.J.] 
against it, the claimants must share pro rata*® cer- 
tain costs and expenses of the proceeding to limit the 
liability of the shipowner being first paid out of the 
fund.®® Where limitation of liability has been de- 
nied as to some claims and allowed as to others, and 
the petitioner is solvent, the claims as to which limi- 
tation is denied are not paid out of the limitation 
fund,®! and only those claims as to which limitation 
is allowed are payable out of such fund.®? Ordi- 
narily, at least, the petitioner has no concern with 
respect to the apportionment of the fund.°* 


Preference or priority. The question of prefer- 
ence out of the fund is one to be determined in the 
limitation proceeding.®* While, the view has been 
taken that, under the provision of the hmited ha- 
bility act that if the whole value of the vessel and 
her freight for the voyage is not sufficient to make 
compensation to each of them, the persons injured 
shall receive compensation in proportion to their 
respective losses,?®? the rule that all claimants are 
to share pro rata applies in general, irrespective of 
their claims to priority as hen claimants or other- 
wise,’® notwithstanding the admiralty rule?’ which 
provides that the fund in court, or secured, or the 
proceeds of the vessel and freight, shall be divided 
pro rata amongst the several claimants in proportion 
to the amount of their respective claims, duly proved 
and confirmed, saving, however, to all parties any 
priority to which they may be legally entitled,°* it 
has been held that a damage claimant for loss of ear- 
go on a vessel, which was partly at fault for the col- 
lision which caused the loss, .is entitled to a prefer- 
ence, in the distribution of a fund arising from the 
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limitation of the liability of the other vessel, over the 
claim of the owners of the first mentioned vessel,”° 
and under such admiralty rule an amount recoverable 
by a damage claimant who is liable to other damage 
claimants for loss or injury arising out of the colli- 
sion involved in the limitation proceedings is applica- 
ble to the claims of such other damage claimants.* 
Holders of maritime liens of the same class are en- 
titled to pro rata distribution, without regard to the 
dates of issuing process or obtaining decrees, unless 
their rights have been forfeited.2 The owner of a 
vessel, in respect of which limitation is sought, can- 


not determine for himself the priority of claims upon . 


the fund representing his lability under the limited 
liability act,® and, where he has set up his claim to 
limitation by answer in a suit against him, the fact 
that he has voluntarily paid out parts of the fund in 
discharge of liens supposed to be superior to the 
claim on which the suit against him is based does not 
reduce his lability to discharge such elaim to the 
full extent of the fund as it originally existed.4 In 
England claimants for personal injury, including 
loss of life, have been held to be entitled to a pref- 
erence over goods claimants in certain respects,” 
but a preference has been denied to a dock and har- 
bor board in respect of a claim for an injury to its 
works;® any claim for priority under the limited lia- 
bility act may not be asserted in a proceeding against 
the vessel where the owner takes no proceeding for 
limitation of lability.* 


[§ 1178] 14. Costs.* The general rule in admiral- 
ty suits that the award of costs is within the disere- 
tion of the court? applies in a proceeding to limit la- 


89. Butler v. Boston, etc., SS. Co., 
ESO MWA Ss moat, momo tL -Odl2,e acu mlueuee Cs 
1017; The Epsilon, 8 F. Cas. No. 4,506, 
6 Ben. 378. 


[a] Actual libelants and _ inter- 
veners (1) in the suit in which the 
limitation is claimed and allowed are 
the ones to Share pro rata. The Scot- 
land, 105 U..S.24; 26 Loved: 1001; (2) 
If there are other persons, not repre- 
sented, who have claims, it is the 
fault of the person who claims limi- 
tation and he must bear the conse- 
quences, if he has failed to bring in 
Such persons. The Scotland, supra. 


{b] In England, under the Mer- 
chant Shipping Act 1854 § 514, in a 
proceeding in a court of chancery in- 
volving claims for death (1) the 
fund was to be distributed ratably 
among the persons entitled if the fund 
was less than the total amount of the 
damages. Glaholm v. Barker, L. R. 
2 Eq. 598. (2) If the total amount 
of the damages was less than the 
fund, each claimant was to receive 
the amount of his damage. Glaholm 
v. Barker, supra. 

90. See infra § 1178. 

91. The Virginia, 266 Fed. 437. 

92. The Virginia, supra. 

fa] Thus, where limitation was 
denied as to claims of passengers, 
but allowed as to claims.for loss of 
cargo, where the limitation fund ex- 
ceeded the aggregate amount of cargo 


claims, they were paid in full there- 
from. The Virginia, 266 Fed. 437. 


93. The Princess Sophia, 35 F. (2d) 
736 [reh den 36 F. (2d) 591]. 

[a] Payment to persons not enti- 
tled.— Where, in proceedings on the 


petition of shipowners to limit their 
liability to libelants of a vessel, the 
petition is granted, and the fund in 
court is insufficient to pay in full the 
amount found due to one claimant, 
the petitioners cannot complain that 
a portion of it is erroneously dis- 
tributed to other claimants. Oregon 
Riaeten Con aver Salrour., 00 Med se2 05> 
33) CCANSK: 


94. The San Pedro, 223 U. S. 
32 SCt 275, 56 li. ed. 473. 


95. U. S. Rev. St. § 4284; 
tit 46 § 184. 


96. Boston Mar. Ins. Co. v. Metro- 
politan Redwood Lumber Co., 197 Fed. 
703, 117 CCA 97; The Catskill, 95 Fed. 
700. Compare The San Pedro, 223 U. 
S. 365, 32 SCt 275, 56 L. ed. 473 (where 
the court declined to express an 
opinion as to whether a salvage claim 
should be preferred); Norwich, etc., 
Transp. Co. v. Wright, 13 Wall. (U. 8S.) 
104, 20 L. ed. 585 (where, however, 
the claims were apparently of equal 
rank). 

[a] United States may not claim 
priority over other claimants similar- 
ly situated where it has filed its claim 
in the limitation proceeding in the 
usual way. The Florida, 212 Fed. 334. 


97. Admiralty Rules, rule 52 [for- 
merly rule 55). 


98. Boston Mar. Ins. Co. v. Metro- 
politan Redwood Lumber Co., 197 Fed. 
LOS) LL CCARS Te 


[a] Preference for costs.—Peti- 
tioner’s costs are not entitled to a 


365, 


USCA 


preference over damage claimants’ 
costs. In re Norwich, ete., Transp. 
Co., 18) BY (Cas: NosorsGi tO Bent 


1938. Compare cases infra § 1178 as 


to costs payable out of fund. 


99. The George W. Roby, 111 Fed. 
601, 49 CCA 481 [mod on: other 
grounds 103 Fed. 328]. 


fa] Rule applied notwithstanding 
the provision of Harter Act § 3, which 
relieved from liability ithe owner of 
the vessel which carried the cargo. 
The George W. Roby, 111 Fed. 601, 
49 CCA 481 [mod~on other grounds 
103 Fed. 328]. 


1. The Mauch Chunk, 139 Fed. 747 
[Laff 154 Fed. 182, 83 CCA 276]; The 
Catskill, 95 Fed. 700. 


2. The Battler, 67 Fed. 251. 
8. The Giles Loring, 48 Fed. 463. 
4 The Giles Loring, supra. 
Sat De MVActoriawd 3 epee ne 
[a] Thus, under the Merchant 


Shipping Acts of 1854 and 1862, where 
there were claims for loss of goods 
and for personal injury, including 
loss of life, and the statutory liabil- 
ity of the owners was at the rate 
of fifteen pounds per ton, the bal- 
ance of the claims for personal in- 
jury, including loss of life, which the 
amount equal to seven pounds per tor 
was insufficient to pay, was entitles 
to rank pari passu with the claims 
for loss of goods against the further 
amount equal to eight pounds per 


ton. ‘The Victoria; 13°P) Dp. 125. 
6. The Countess, [1921] P. 279. 
7 Canadian Pac. R. Co. yv. The 


Storstad, [1920] A. GC. 397. 


8. Costs in admiralty suits in gen- 
eral see Admiralty §§ 327-349. 


9. See Admiralty § 327. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1178] 


bility both in the United States?® and in England.14 
The fees of the commissioner appointed to make an 
appraisal and to report upon claims are part of the 


costs.1? 
Docket fees.12 


Fund or person chargeable. 


10. The Maggie J. Smith, 123 U. S. 
349, 8 SCt 159, 31 L. ed. 175; The W. 
A. Sherman, 167 Fed. 976, 93 CCA 228. 


[a] Bule applied where the trial 
court refused a proctor’s fee to peti- 
tioner who had been successful on the 
issue of the existence of any liability. 
The W. A. Sherman, 167 Fed. 976, 93 
CCA 228. 


{[b] Prior to abolition of circuit 
court the costs of the circuit and dis- 
trict courts rested in the discretion 
of those courts. The Maggie d 
Smith, 123 Us S. 349, § SCt 159, 31 L. 
ed. 175. 


i. The Alde;, §11926)] Ps 211. 

[a] Allowances held proper as 
against objection of owner who 
sought relief.—(1) Solicitor’s costs 


for instructions for brief. The Nor- 
manstar, [1929] P. 282. (2) - Adjus- 
ter’s fee. The Normanstar, supra. 


12. Indra Line v. Palmetto Phos- 
phate Co., 239 Fed. 94, 152 CCA 144. 


13. Fund or person chargeable 
see passim infra notes 18-28. 


14. In re Norwich, etce., Transp. 
Oost CSe he Cacs NOmcl0sS6ie ai0s Ben: 
93. 


[a] Proof of claim by several 
damage claimants.—Petitioner is en- 
titled to a docket fee for each credi- 
tor who comes in and proves his 
claim. In re Norwich, etc., Transp. 
Co., 18 F. Cas. No. 10,361, 10 Ben. 193. 


15. In re Excelsior Coal Co., 136 
Fed. 271 [aff 142 Wed. 724, 74 CCA 
56]. 

16. In re Excelsior Coal Co., su- 
pra. 

17. Boston Mar. Ins. Co. v. Metro- 


poiitan Redwood Lumber Co., 197 Fed. 
MOS, abl “CCA CSi% 


18. Admiralty Rules, rule 52 [for- 
merly rule 55]., 


19. See In re Norwich, etc., Transp. 
WOES tn OaseeNO-. LO sO llOe Ben. midis. 


[a] Statements as to items to be 
deducted.—(1) “The taxable costs 
and expenses incurred by the ship 
owner in the proceeding taken to se- 
cure a distribution of the value of the 
vessel among the creditors and to re- 
lieve him from further liability are 
required to be paid out of the fund.” 
In re Norwich, etc., Transp. Co., 18 
HY (Cas No./1'0,362, 10) Ben, 193; 195. 
(2) “These costs are (a) for a long 
and costly advertisement calling for 
imaginary claims having no existence; 
(b) a commissioner to take proof and 
report upon these imaginary claims, 
never to be presented; (c) the ap- 


While there is apparently author- 
ity to the contrary,!+ in a ease in which there were 
several damage claimants it was held that petitioner 
was entitled to but one docket fee,!® 
been held that each person claiming damages and 
recovering the same is entitled to a separate proc- 
tor’s fee,'® there is authority for the view that a 
proctor who represents several claimants who re- 
cover is entitled to but one docket fee.!7 


The admiralty rule 
providing for the distribution of the fund, after pay- 
ment of costs and expenses,'® appears to have been 
given rather a broad construction in some of the 
early cases, in respect of the costs and expenses pay- 
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While it has 


on the losing party,” 
right to limitation,** or as to the liability of peti- 
tioner,?* and all such costs should be taxed without 
reference to the fund or its existence.?° 


[58 C.J.] 681 


able out of the fund before distribution,!® but the 
rule now generally applied is that ordinarily pay- 
ments to be made out of the fund are the expenses of 
administration.?° 
must bear the expenses which he has incurred for 
the purpose of availing himself of the benefit of the 
limited hability act.?! 
contested in the proceeding between the petition and 
the claimants, or any claimant, the costs should fall 


On the other hand, petitioner 
In general, if any issue is 


including the issue as to the 


: 
In England, 


where the right to limit was unsuccessfully contested 


pointment of a trustee to take charge 
of the ship or its proceeds in order 
to provide for an imaginary pro rata 
distribution, which will never arise; 
and finally for the other statutory 
charges in the fee bill, in a proceed- 
ing wholly unnecessary and of no 
benefit to any one except the ship- 
owner, to enable him to escape a jury 


trial.” The Eureka No. 32, 108 Fed. 
672, 674.- 
20. The W. A. Sherman, 167 Fed. 


976, 93 CCA 228; In re Excelsior Coal 
Co., 186 Fed. 271 [aff 142 Fed. 724, 74 
CCAS GIT Che ELSE Pimock,, 1.76 Hed: 
226, 23 CCA 123. 


[a] Items included.—(1) Thecost 
of bringing in the creditors or dam- 
age claimants should be paid out of 
the fund. The W. A. Sherman, 167 
Fed. 976, 938 CCA 228: (2) This: in- 
cludes filing, issuing, and publishing 
the monition. Boston Mar. Ins. Co. 
v. Metropolitan Redwood Lumber Co., 
HOM Bed i03,0Lud (C CALS 72 The. Viera 
Sherman, supra. (3) In the ab- 
sence of contested issues, the fees and 
other charges of the officers of the 
court and of the commissioner, should 
be paid from the fund. The H. F. 
Dimock, 77 Fed. 226, 23 CCA 123. 


{[b] Exoneration from liability.— 
The rule that the fund should admin- 
ister itself applies even when, the 
petitioner being held not liable, there 
is no other distribution than to re- 
turn it to him. The W. A. Sherman, 
167 Fed. 976, 938 CCA 228. 


21. Boston Mar. Ins. Co. v. Metro- 
politan Redwood Lumber Co., 197 Fed. 
08s tlt COA Oy Lhe WaAwSherman, 
167 Fed. 976, 93 CCA 228. See Ander- 
son v. Alaska SS. Co., 22 F. (2d) 532 
(obligation to pay at least part of 
costs in limitation proceeding rested 
on the shipowner, notwithstanding 
denial of claims). 


[a] Items included.—(1) Cost of 
filing petition. Boston Mar. Ins. Co. 
v. Metropolitan Redwood Lumber Co., 
LO” Medh 7103. lur CAYO. The Wie. AL 
Sherman, 167 Fed. 976, 93 CCA 228. 
(2) Expenses in connection with stip- 
ulation for costs. Boston Mar. Ins. 
Co. v. Metropolitan Redwood Lumber 
Co., supra; The W. A. Sherman, su- 
pra. (3) Costs and expenses in con- 
nection with stipulation for value. 
Boston Mar. Ins. Co. v. Metropolitan 
Redwood Lumber Co., supra; The W. 
A. Sherman, supra; In re Excelsior 
Goal Co., 136 Fed. 271 [aff 142 Fed. 
724, 74 CCA 56]; The H. F. Dimock, 
uT Wed. 226, 28 GCA 123. (4) Costs 
and expenses in connection with ap- 
praisal. The Steel Inventor, 36 F. 
(2d) 399; The Walter A. Luckenbach, 


by a damage claimant, the court charged such claim- 
ant with the costs other than those ordinarily inei- 
dent to a limitation suit;?° but where the action of 
damage claimant in contesting the right to limit is 
not unreasonable, the successful owner has been re- 


14 F. (2d) 100; Boston Mar. Ins. Co. 
v. Metropolitan Redwood Lumber Co., 
supra; The.W. A. Sherman, supra; 
In re Excelsior Coal Co., supra; The 
H. F. Dimock, supra. (5) Expenses 
of bill of sale transferring vessel. 
The W. A. Sherman, supra. See The 
Walter A. Luckenbach, 14 F. (2d) 100; 
(apparently recognizing rule). 


[b] Exoneration from liability.— 
A petitioner for limitation of liabil- 
ity, whose vessel was exonerated 
from liability on the claim made 
against her, was not entitled to recov- 
er the premiums paid on the stipula- 
tion for value filed by him. The Wm. 
E. Gladwish, 215 Fed. 900, 182 CCA 
138 (right to limit liability not con- 
tested). 


22. Standard Oil Co.’s Pet., 284 
Fed. 526; The W. A. Sherman, 167 
Meds) S165) 930 © Ol Au za Siete wedi aa ey 
mock, 77 Fed. 226, 23 CCA 123. See 
The Wm. EH. Gladwish, 215 Fed. 900, 
aoe oe 138 (apparently recognizing 
rule). 


[a] Items included.—Witness fees, 
mileage, deposition fees, proctor’s 
fee. The W. A. Sherman, 167 Fed. 
976, 93 CCA 228. See In re Excelsior 
Coal -Co.¢ 136 Weds 271 afk 1420 Red: 
728, 74 CCA 56] (docket fee payable 
by stipulations for costs and not out 
of the fund). 


[b] Petitioner.—In this regard pe- 
titioner is in the same position as any 
other owner. The H. F. Dimock, 77 
Fed. 226, 23 CCA 123. 


23. The H. F. Dimock, supra; The 
Leonard Richards, 41 Fed. 818. 


[a] Collision.—Where, in proceed- 
ings to limit liability for collision, 
in which the vessel, other than peti- 
tioner’s, alone was injured, petitioner 
denied any liability, but it was deter- 
mined by an interlocutory decree that 
both vessels were in fault, with a ref- 
erence to find the damages, petition- 
er was chargeable with costs of the 


reference, including commissioner’s 
fees. Standard Oil Co.’s Pet., 284 
Fed. 526. 

24. The H. F. Dimock, 77 Fed. 226, 


Pot CCA 1237 
CiCCATZ 20; 
Fed. 818. 

{a] Several owners.—Where there 
are several owners, they are liable 
therefor in solido. The Giles Loring, 
48 Fed. 463. 


25. The H. F. Dimock, 77 Fed. 
23 CCA 123. 


26. The Alde, [1926] P. 211. 


In re Harris, 57 Fed. 243, 
The Leonard Richards, 41 


226, 
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quired to pay the whole costs of the proceeding.** 
In a proceeding for limitation of liability, as between 
the commissioner and petitioner, petitioner 1s pri- 
marily liable for the fees of the commissioner.** 


Security for costs. In accordance with general 
rules,?® contesting damage claimants in a proceeding 
for limitation of liability must give security for 
costs,?° especially where the vessel, in respect of 
which limitation is sought, is a total loss,?+ unless 
relieved therefrom on a proper showing of inability 
on account of poverty®? or on some other recognized 
ground. 


Costs in other suits. In case of undue delay in 
commencing a limitation proceeding, ordinarily re- 
lief should not be granted: except upon condition of 
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compensating damage claimant for any costs and 
expenses he may have incurred by reason of the de- 
lay.24 The injunction granted in a proceeding to 
limit the liability of a shipowner, restraining the 
prosecution of suits pending against the shipowner, 
should not prohibit the collection of the taxable costs 
in such suits.25 The limited liability act does not re- 
lease the owners from the payment of costs in the 
district court beyond the amount of the stipulation 
filed therefor in a suit against the vessel to enforce 
lability, if they appear and make defense;*® nor 
did such statute relieve the owners from the payment 
of the costs taxable in the cireuit court or of inter- 
est in the nature of damages occasioned by the ap- 
peal, where, prior to the abolition of the cireuit 
court, the owners appealed to such court.** 


XIII. WRECK*® 


/ 


[§ 1179] A. Definitions, Nature, and Distinctions. 
Wreck has been defined to be such goods as after 
a shipwreck are cast upon land by the sea and left 
there,*® and as the ruins of a ship which has been 
stranded or dashed on a shelf, rock, or lee shore by 
tempestuous weather,?® and, in general, in a strict 
sense, the term “wreck” or “wrecks” applies only to 
property east on the shore.*! So goods are not 
wrecks in a strict sense so long as they remain afloat 


[By Witi1Am G. Bannon] 


in the sea in the jurisdicticn of admiralty,*? and thus 
none of the goods coming under the definition of 
flotsam,** jetsam,*4 or lagan or ligan*® can be called 
or claimed “wreck” so long as they remain on the 
sea;*® but if they are cast on the land by the sea 
they then become wreck.*? More broadly, however, 
“wreck” has been defined as that which has been ren- 


dered useless or irrecoverable by peril of the sea,*® 


and in a loose sense the term is used for shipwrecked 


27. The Kathleen, [1927] P. 63. 38. _Cross references: wine is sunken ship at bottom of 

28. Indra Line y. Palmetto Phos- | Compensation fur services rendered ake ichigan is not, by common 

phate Co., 239 Fed. 94, 152 CCA 144. stranded vessel other than salvage | law, wreck of the sea. Murphy v. 
° See supe Dunham, 38 Fed. 503. 

Co Pe MS Teaches 1 Pa beet WA Constructive total loss under marine {b] Words “wrecks and _ ship- 

30. The Pere Marquette 18, 203 insurance policy in case of wreck | wrecked goods” in their ordinary le- 

Fed. 127. see Marine Insurance § 478. eg tha ed are confined to ships and 

31. Raymond v. La Compagnie| Duty to mark wrecks in navigable | 80048 cast on shore by the sea, and 

Generale, 90 Fed. 105. waters see Navigable Waters §§ 95—| Cannot be extended to a boat or other 

101. peony afloat nee ep eer Le to have 

32. The Pere Marquette 18, 203 PRCT AL Fen F % ever been cast ashore or thrown over- 

Fed. 127; Raymond v. La Compagnie | JUrisdiction of admiralty: board or lost from a vessel in dis- 

Generale, 90 Fed. 105. Flotsam, jetsam, and ligan see Ad-| tress. Chase vy. Corcoran, 106 Mass, 

: miralty § 64. 286, 288. 

Fea 127. We tae aeaeat ete Wreck see Admiralty § 65. _ [ce] “Wrecked property,” as used 

‘ Salvage” 56 C. J. p 1. in Rev. St. § 690, declaring that no 

34. The Benefactor, 103 U. S. 239, vessel that shall be cast by the sea 


26 L. ed. 351. 


{a] Illustrations.—Costs of a suit 
or action to enforce liability in (1) 
a federal court (Monongahela River 
Cons. Coal, etc., Co. v. Hurst, 200 Fed. 
711, 119 CCA 127), (2) or a state court 
(Gleason y. Duffy, 116 Fed. 298, 54 
CCA 100. See The Garden City, 27 
Fed. 234 [accrued statutory charges 
in state court allowed]). 


{b] Nonliability cof petitioner.— 
(1) In such case even where, in the 
limitation proceeding, petitioner was 
found to be free from any liability, 
the court has made his right to relief 
contingent on his paying the costs 
incurred by the damage claimant in 
an action in the state court to enforce 
liability. The Ocean Spray, 117 Fed. 
971. (2) The rule was applied where 
the limitation proceeding was 
brought after a reversal of a judg- 
ment in favor of the damage claim- 
ant and while the action was still 


pending in the state court. The 
Ocean Spray, supra. A 
35. In re Norwich, etc., Transp. 


Co., 18 F. Cas. No. 10,361, 10 Ben. 193. 


36. The Wanata, 95 U. S. 600, 24 
L, ed. 461. 


37. The Wanata, supra, 


“Wrecked in the United States” with- 
in meaning of registry laws see su- 
pra § 10. 


39. Baker v. Hoag, 7 N. Y. 555, 558, 
59 AmD 431, 3 Seld. 45. See to same 
effect Chase vy. Corcoran, 106 Mass. 
eee: Lacaze v. State, 1 Add. (Pa.) 


40. Respublica v. Le Caze, 1 Yeates 
(Pa.) 55, 59 [cit Wesket Ins. 606; 1 
Blackstone Comm. pp 292, 293]. 


[a] VWessel’s spars and sails blown 
overboard by a gale and lying along- 
side of the vessel is not a wreck. 
The Margarethe Blanca, 12 Fed. 728, 
732 [aff 14 Fed. 59]. 


_ 41. See cases supra notes 39, 40; 
infra this note; and notes 42-46. 


[a] “Wreck of the _ sea.”—(1) 
Wreccum maris’ is not such in le- 
gal acceptation, till it comes ashore, 
ve it is within the land jurisdic- 
Lone 
3 Hagg. Adm. 294, 166 Reprint. 414. 
(2) “Wreck of the sea,” as used in 
the common law excluding the juris- 
diction of admiralty over the wreck 
of the sea, does not mean what in the 
sense of the maritime and commercial 
law is deemed wreck or shipwreck 
property. U. S. vy. Coombs, 12 Pet. 
(U. S.) 72, 77, 9 L. ed. 1004. (3) Coal 


oe 


Rex v. Two Casks of Tallow, | 


upon the land shall be deemed to be- 
long to the people of the state as 
wrecked property, but may be recoyv- 
ered by the owner on the payment of 
salvage, relates exclusively to such 
property as in the common law is 
known as wrecks, and the charges on 
such property are salvage. Whatever 
was wrecked property at common law 
is wrecked property under the stat- 
ute. Baker v. Hoag, 7 N. Y. 555, 558, 
59 AmD 431, 3 Seld. 45 [rev 7 Barb. 
IDSs oat) sya |e 


42. Baker v. Hoag, 7 N. Y. 555 
59 AmD 431, 3 Seld. 45. Pues 


43. “Flotsam” 26 C. J. p 743. 

44. “Jetsam” 33 C. J. p 833. 
ae “Lagan or Ligan”’ 35 C. J. p 
ae Lacaze v. State, Add. (Pa.) 59, 

47. Lacaze vy. State, supra. 

48. Gibson v. Jessup, ete., Paper 
Co., 15 Phila. (Pa.) 447, 450; ST onniges 


v. Chapman, 19 C. B. N. S. § 
115 ECL 563, 144 Reprint 907.” pe 


[a]. Vessel shipwrecked at sea 
may, in common parlance, with strict 
propriety be said to be wrecked. lLa- 
caze v. State, Add. (Pa.) 59, 64, 65. 


For later cases, developments and changes in the law see Annotations, same title and section number 


oa 


ee 


ee 
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goods in general,*® and in this sense it includes flot- 
sam, jetsam, and lgan, which are subjects of ad- 
miralty jurisdiction.®° 


“Lost” distinguished. The term “lost” has been 
distinguished from ‘“wrecked.”>1 


[§ 1180] B. Right of Property.®2 By the common 
law of England a wreck belonged to the crown until 
reclaimed by its rightful owner,®? which must be 
within a year and a day, otherwise it belonged to the 
crown absolutely,>+ the year and a day beginning to 
run from the day the goods were actually taken and 
seized by the finder.®> In the United States, how- 
ever, this rule of the common law has not been ac- 
cepted, at least to its full extent,®*® but in several of 
the states statutes are in force providing that, under 
certain circumstances, title to wrecked property shall 
vest in the state.°" While the view has been ex- 
pressed that no length of time will divest the owner 
of property found derelict upon the sea;** and that 
the owner of a vessel, sunk in navigable waters, does 
not lose his property rights therein, unless he aban- 
dons such rights,®°® it has been laid down in 
general terms that a wrecked vessel, after abandon- 


49. Lacaze v. State, supra. 5038. 
50. Lacaze v. State, supra. 56. 
51. Collard v. Eddy, 17 Mo. 354. | 54 CCA 324. 
[a] Distinction.—There is a dif- [a] 
ference in the words “lost” and 
“wrecked”? in their marine significa- 
tion. A vessel lost is one that is to- 


tally gone from the owners against 
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U. S. v. Tyndale, 116 Fed. 820, [a] 


United States has no title to 
coal lying in a sunken vessel at the 
bottom of Lake Michigan, as the pro- 
prietorship of the state extends to the 
center of the lake, subject only to the 63. 
right of congress to control its nav- 


[58 C.J.] 683 


ment, has no owner;®° and it has been held or recog- 
nized that property in a sunken vessel and her cargo 
may be lost by abandonment®! so that a person sub- 
sequently taking possession may acquire title.62 So 
the view has been taken that the owner of a wrecked 
vessel on a desert island has no title to a small vessel 
built from the remnants, as the only means of es- 
cape from the island,®* and where the owner of a 
vessel sunk by collision recovers the full value of the 
vessel in a suit in admiralty on the ground that the 
vessel is a total loss, and is actually paid the amount 
decreed, title to the submerged vessel passes to the 
party who pays the amount of the decree.°* A pur- 
chaser of vessels or goods wrecked or abandoned, at 
a sale made according to municipal regulations of 
the country where found, divests previous titles.°® 


[§ 1181] C. Protection and Sale and Application 
of Proceeds.°* The protection of wreck and dispo- 
sition thereof, or of the proceeds, is regulated in the 
United States largely by statutes passed in the sev- 
eral states,°* and like statutes have been enacted in 
England®® and in Canada.°® These statutes. gener- 
ally name officers, variously designated, whose duty 
it is to care for wrecks,*° and after specified steps, to 


‘ 


Oh. 81, 40 AmD 461. 


Thus property sunk in a ves- 
sel, which was unclaimed for twenty- 
three years, was clearly abandoned 
and a person had a right to attempt 
to recover it. Creevy vy. Birdlove, 12 
La. Ann. 745. 


The Holder Borden, 12 F. Cas. 
No. 6,600, 1 Sprague 144. 


their will, so that they know nothing | -; i 

concerning it either whether still ex- nate Murphy v. Dunham, 38 Fed. 64 Fox v. The Lucy A. Blossom, 
isting or not, or one which they do ; re. 9 Cas: No» 5,013. 

not know, as to them is no longer 57. See statutory provisions. 65. Grant v. McLaughlin, 1 Johns. 
eechin their wee ve Ca either | 58, Wilkie v. Two Hundred and| (N. Y:) 34. : 

rom capture y enemies, y un- eee . } ; : i 

known foundering, or by a sinking by eee Ges 4 Sugar, 29 F. Cas. No [a] Rule applies although the 


a storm or collision, or by a total 
destruction or shipwreck; but a ves- 
sel is wrecked by being stranded or 
cast upon the shores and rocks. The 
vessel may be a total loss or a partial 


[a] 


cumstances. 


Restoration.—(1) Such prop- 
erty will be restored upon the pay- 
ment of salvage according to the cir- 
Wilkie v. Two Hundred 66. 


goods were, previous to abandonment, 
in the possession of pirates or cap- 
tors before adjudication. Grant v. 
McLaughlin, 1 Johns. (N. Y.) 34. 


loss or temporary disability. Collard 
v. Eddy, 17 Mo. 354, 355. 


52. Abandonment of wreck affect- 
ing duty to remove from navigable 
waters see Navigable Waters § 95. 


Removal of vessels sunk in naviga- 
ble waters see Navigable Waters § 
95. 


5G. Baker va. Floss, 07) INeY. 555, 
59 AmD 431, 3 Seld. 45; Lacaze v. 
State nAdds (Pa) 593 (Rex. iv. Two 


Casks of Tallow, 3 Hagg. Adm. 294, 
166 Reprint 414; The Augusta, pt 
Hagg. Adm. 16, 166 Reprint 6. 


[a] “Wreck of the sea,” in the 
purely technical sense of the common 
law, constituted a royal franchise, 
and a part of the revenue of the 
erown in England. U. S. v. Coombs, 
imPet. USS.) T2; 01, 9vlu.ed-91004- 


[b] Grant of privilege.—This 
privilege or franchise frequently was 
granted to the lord of the manor. 
ine SerwvanCoombs,-125Pet.. (U.S) 172, 
9 L. ed. 1004; Rex v. Two Casks of 
Tallow, 3 Hagg. Adm. 294, 166 Re- 
print 414; The Augusta, 1 Hagg. Adm. 
16, 166 Reprint 6. 


[ce] For history of this custom see 
Murphy v. Dunham, 38 Fed. 503. 


54. Rex v. Two Casks of Tallow, 
3 Hage. Adm. 294, 166 Reprint 414; 
The Augusta, 1 Hagg. Adm. 16, 166 
Reprint 6. 


55. Murphy v. 88 Fed. 


Dunham, 


and Five Boxes of Sugar, 29 F. Cas. 
No. 17,662, Bee 82. (2) Salvage in 
general see Salvage 56 C. J. p 1. 


{b] It is only when goods on wa- 
ter are both derelict and abandoned, 
after floating from a vessel, that ti- 
tle thereto may be acquired by the 
first finder, if title can ever be ac- 
quired under such circumstances. U. 
S. v. Stone, 8 Fed. 232. 


59. De Bardeleben Coal Co. v. Cox, 
16S Ala. Av 172; 76° °Ss 409- ficertiorari 
den 200 Ala. 553, 76 S 911]. 


[a] Thus, in the absence of aban- 
donment, the vessel and cargo remain 
his property and are subject to sale. 
De Bardeleben Coal Co. v. Cox, 16 
Ala. A. 172, 76 S 409 [certiorari den 
200 Alar 553, 76S 911]. 


60. In re Highland Nav. Corp., 24 
F. (2d) 582. 


Abandonment of property in gen- 
eral see Abandonment 1 C. J. p 4. 


61. Eads v. Brazelton, 22 Ark. 499, 


74 AmD 88; Wyman vy. Hurlburt, 12 
Oh. 81, 40 AmD 461. 
[a] Owner does not abandon 


wreck by employing independent con- 
tractor to raise it, although the per- 
son so employed be placed in the ac- 
tual physical control of the wreck. 
The Snark, [1899] P. 74, [aff [1900] P. 
105]. 

62. Thompson v. U. S., 62 Ct. Cl. 
516; Hads v. Brazelton, 22 Ark. 499, 
74 AmD 88; Wyman v. Hurlburt, 12 


Amount of award for salvage 
rendered to derelict property see Sal- 
vage § 181. 


Disposition of derelict property in 
ore proceedings see Salvage § 


67. See statutory provisions. 
68. See statutory provisions. 
69. See statutory provisions. 
70. See statutory provisions. 


[a] Territorial extent of author- 
ity.—Wreck commissioner had no ju- 
risdiction over property found at sea 
beyond the three-mile limit. Brenton 
v. Birkett, 5 Newfoundl. 81. 


[b] Right of officer to compensa- 
tion.— (1) Under the statute as to 
wrecks, it was ‘held that the commis- 
sioner of wrecks was not entitled to 
his commissions or to damages, where 
the property of the wrecked vessel 
was saved and taken possession of 
by the shipmaster, and not by the 
commissioner. Etheridge v. Jones, 
30 N. C. 100. (2) Wreck commission- 
er is not entitled to enforce a claim 
for compensation, as for services in 
that capacity, where he did not have 
possession of the property involved, 
in that capacity. Dryer v. Harney, 6 
Newfoundl. 510. (3) Although, with 
relation to a certain wrecked vessel, 
a wreck commissioner did not origi- 
nally have any rights in that capac- 
ity under the Wrecked Property Act, 
he might subsequently acquire the 
right to a lien for compensation for 
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sell and apply the proceeds as provided.in the stat- 
In England a person may, for reasonable 
cause, be excused for failure to deliver the wreck 
to the receiver of wrecks.7? Admiralty has jurisdic- 
dion to order the sale of a wrecked ship, on the mas- 


utes.‘ 


ter’s application.7* 


[§ 1182] D. Injuries to Wreck.** 
a wreck may recover for unnecessary injury, willful 


saving and caring for property which 
floated from the vessel. Dryer v. 
Harney, supra. 


{c] Private or personal contract 
of wreck commissioner, by which he 
was to participate in, and personally 
profit by, the saving of the property, 
which as wreck commissioner it was 
his duty to save, was invalid. Na- 
tional Bd. of Underwriters v. Lundri- 
gan, 8 Newfoundl. 334. 


71. See statutory provisions. 


[a] Validity of possession or sale. 
—(1) The sale of a wreck, made by 
authority of the statute laws of a 
state, is valid to pass the title to the 
property, where there is no owner or 
agent present to protect or claim the 
property. 
14,054, 5 Mason 465. (2) A statutory 
sale, if fraudulent, will, however, not 
bind the owner, unless in favor of a 
bona fide purchaser, for a valuable 


consideration, without notice, actual 
or constructive, of the fraud. The 
Tilton, supra. (3) Where a _ vessel, 


having taken fire, was scuttled and 
sunk, and the owner sold her, as she 
lay, to 2 person who began operations 
to raise her, there was no abandon- 
ment by the owner such aS would au- 
thorize the wreck master of a coun- 
ty to take possession of her, under 
N. Y. Rey. St. pt 1 ¢ 20 tit 12, provid- 
ing that, when no owner or other per- 
son entitled to the possession of such 
property shall appear, it shall be the 
duty of the wreck master to save and 


secure Such property, apply to the 
county judge for an order of sale, 
and have ‘her sold; and possession 


taken under such circumstances was 
wrongful, and the sale invalid. The 
Margaretta, 29 Fed. 324. 


[b] Vessel within operation of 
statute—-(1) A vessel to be subject 
to the jurisdiction of the state water 
craft law must be one in use or Ga- 
pable of use at the time of seizure, 
and not a wreck, incapable of service. 
Baker v. Casey, 19 Mich. 220. 9 (2) rt 
was only wrecked property abandoned 
by the owner and, upon such abandon- 
ment, taken possession of by the 
wreckmaster, in respect of which the 
county judge had jurisdiction to di- 
rect a sale under N. Y. Rev. St. pt 
1 ec 20. The-Margaretta, 29 Fed. 324. 


72. The Glynoern, 21 T. L. R. 648. 


Fk UD aKes Mb lWonals Pike Ne KCRISE: ING AZ! = 
054, 5 Mason 465. 


[a] Effect of sale.—The sale is not 
conclusive, on the owner, or on third 
persons, although a survey has been 
made. The Tilton, 23 F. Cas. No. 14,- 
054, 5 Mason 465. 


74. When obstructing navigable 
waters see Navigable Waters § 102. 


fon Christies, ve) Drinity 
GOED. eo la ter oR 4805 


[a] Wreck sold by admiralty.— 
(1) A person who bought a wreck 
from the admiralty was permitted 
to recover from the corporation of 
Trinity House because of the destruc- 
tion of the wreck four years after the 


House 


The Tilton, 23 F. Cas. No. |. 
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or negligent, thereto™® by another vessel.’® 


[§ 1183] E. Offenses. By statute it has been 
made punishable to steal or plunder or destroy prop- 
erty from or belonging to a wrecked or stranded ves- 
Under such a statute it has been regarded as 


a felony for the master of a ship to embezzle money 


The owner of 


sinking, on the ground that she was 
a danger to navigation. Christie v. 
Trinity House Corp., 35 2. L.R. 480. 
(2) Since there was a chance of Suc- 
cess in raising the wreck the dam- 
ages allowed were two hundred 
pounds. Christie vy. Trinity House 
Corp., supra. 


[b] Pleading.—In an action for 
damages from blowing up a sunken 


houseboat, whether plaintiffs had 
abandoned property in wreck could 
be shown under general issue. De 


Bardeleben Coal Co. v. Cox, 16 Ala. A. 
172, 76 S 409 [certiorari den 200 Ala. 
ae, (Meets) Oia 


[ec] Question for jury.—In an ac- 
tion for damages for the destruction 
of a boat removed by a blast, whether 
the sunken boat effected total ob- 
struction of the river channel, or 
whether the channel could be navi- 
gated with reasonable safety was for 
the jury. ‘De Bardeleben Coal Co. v. 
Cox, 16 Ala. A. 172, 76 S 409 [certio- 
rari den 200 Ala. 553, 76 S 911]. 


76. The Brinton, 66 Fed. 71, 138 
CCAS a1 
[a] Evidence.—(1) The owner has 


the burden of establishing the fact 
that defendant vessel is chargeable 
with the injury (The Fred Schlesing- 
er, 71 Fed. 747), (2) by a preponder- 
ance of evidence (The Fred Schlesing- 
er, supra). (3) Evidence insufficient 
to show that injury was caused by 
defendant vessel. The Atlee, 12 Fed. 
734. (4) Evidence sufficient to war- 
rant a finding that a steamer was in 
fault in colliding with a sunken ves- 
sel, whose position was indicated by 
a spar and was known to the navi- 
gating officers of the steamer, though 
the spar used as a warning buoy had 
been fixed by the libelant without 
notification to proper authorities. The 
Deli, 249 Fed. 974. (5) On libel for 
injuries to a sunken vessel, whose 
position was marked, evidence held 
sufficient to show that the steamer 
libeled in some way collided with the 
sunken vessel. The Deli, supra. 


{[b] Damages.—Where a steamer 
was at fault in colliding with a sunk- 
en vessel, the steamer is liable only 
for the damage resulting from the 
collision, and that does not include 
the expense of raising and drydocking 
the vessel or the expense of repairs 
made necessary by the sinking, if no 
eollision had occurred. The Deli, 249 
Fed. 974. 


it. Act. Marehy 4) 909s beats Ss 
State. ItA6 Ses 2 esa 2 Oem GAG rit 
18 § 488]. 


[a] Repeal and reénactment.— 
Rev. St. § 5358, which defined offens- 
es here considered, was repealed by 
Aete March 4. L909 Mis bmWpmse wt ate la 
1153 c 321 § 341], but like crimes were 
defined in substantially the same 
terms by § 297 of the repealing act. 
See USCA tit 18 § 488. 


[b] Construction of statute.—U. 
S. Rev. St. (1878) § 5358, to which tthe 
present statute is similar (See supra 
this note [a]) (1) was a comprehen- 


belonging to the ship, on deserting it when strand- 
ed;78 but it has been held that such a statute does 


sive statute, affording extraordinary 
protection to property, within the ad- 
miralty and maritime jurisdiction of 
the United States, by creating and 
punishing-a substantive and distinct 
offense for all acts of spoliation up- 
on the property belonging to a vessel 
wrecked or in distress. U.S. v. Stone, 
8 Fed. 232. (2) It was not alone the 
crime of larceny that was punished 
by the statute, but any act of dep- 
redation, whether of the character 
that would be piracy, if committed 
on the high seas, robbery or other 
forcible taking, theft, trespass, ma- 
licious mischief, or any fraudulent or 
criminal breach of trust if committed 
on land or property solely under the 
protection of the common or statuto- 
ry law of the state within which the 
offense is committed. U.S. v. Stone, 
supra. (3) No specific intent, as in 
larceny, was necessary to constitute 
the offense. U. S. v. Stone, supra. 
(4) Any intent except that of restor- 
ing the goods to the vessel or owner 
was unlawful, under this statute, and 
whether conceived at the time of the 
taking or subsequently thereto, if car- 
ried out by a wrongful appropriation 
or destruction of the property the 
offense was complete. U.S. v. Stone, 
supra. (5) Nor was it material 
whether the property was taken from 
off the wrecked vessel itself, or out of 
the water while floating away, or 
while cast upon the shore. U. S. v. 
Stone, supra. (6) Nor was the value 
material; all property belenging te 
the vessel, of any value, in any situa- 
tion or condition, being under the pro- 
tection of the statute. U.S. v. Stone, 
supra. 


[ce] Validity of statute.—In so far 
as the Act (1825) c¢ 27 § 9 punished 
stealing from a vessel stranded above 
high water mark, its validity rested 
on the power of congress to regulate 
commerce and not on the constitu- 
tional provision conferring admiralty 
and maritime jurisdiction. U. S. v. 
Se: 12° Pew (Us Sore eneo ae eds 


[dad] Indictment, proof, and verdict. 
—Under U. S. Rev. St. § 5358) to 
which the present statute is similar 
(see supra this note [a]) (1) it was 
not necessary in an indictment charg- 
ing the offense declared by the stat- 
ute to distinguish between acts sup- 
posed to be characterized as “plunder- 
ing” and those supposed to be char- 
acterized as “stealing” or ‘‘destroy- 
ing;”’ it might be charged, in the 
language of the statute, as a single 
offense, and would be supported by 
proof of any act that could be denom- 
inated plundering, stealing, or de- 
stroying. U.S. v. Stone, 8 Fed. 2382. 
(2) Nor was it necessary’ to distin- 
guish between acts of depredation 
committed on the wreck, and those 
on property belonging to it, but sepa- 
rated from it; if the indictment be 
so drawn, the separation may be dis- 
regarded, and a general verdict had 
upon the whole indictment. U. S. vy. 
Stone, supra. 


78. U.S>v. Pitman, 27 EY Gas: fe 
16,051, 1 Sprague 196. NA 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1183] 


not apply to property which has been abandoned by 
the owners.*® _ Under the English Merchant Ship- 
ping Act the right to prosecute for taking possession 
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of a wreck and unlawfully failing to deliver the 
same to the receiver of wreck as provided in the act 
is not confined to the board of trade or its officers.8° 


*SHIPPING ARTICLES.1 
SHIPPING BUSINESS.? 
SHIPPING COMMISSIONER.? 
SHIPPING COTTON.‘ 
SHIPPING FACILITIES.°® 
SHIPPING INSTRUCTIONS.® 
SHIPPING PRICE.’ 

SHIP RECEIPT.® 

SHIP’S AGENT.° 

/SHIP’S BILL.'° 


SHIP’S COMPANY.!! 
SHIP’S HUSBAND." 


SHIPSIDE. The ordinary signification of the 
word in a railroad company’s bill of lading for ship- 
ment to a certain point “shipside” is a direction to 
deliver the shipment at some wharf accessible to 
its track.?* 

SHIP’S KEEPER.'* 

SHIP’S PAPERS.'® 

SHIP TIMBER.'*® 


SHIPWRECK. As a noun, the destruction or loss 
of a vessel by sinking or grounding.‘* As a verb, 


79. U.S. v. Smiley, 27 F. Cas. No. , plaintiffs 


16,317, 6 Sawy. 640. 

80. Dowling vy. Griffin, [1917] 2 Ir. 
€09. 

[a] Officer of police may 
cute without authorization 
board of trade. Dowling v. 
LUG! irs 6.0'9. 


1. See Seamen §§ 30-54. 


prose- 
by the 15. 
Griffin, 16. 


had made 
tract with a steamship company in re- 
gard to carrying the cotton to Genoa.” 27. 
Lee v. St. Louis, ete., R. Co., supra. 
14. See Ship ante. 

See Shipping ante. fal 
See Ship ante. 

17. Webster New Int. D. 


Collision 11 C. J. p 1004; 
surance §§ 268-270, 273-277, 413-428; 


to destroy by, or cause to suffer, shipwreck; to 
wreck.18 


SHIPWRECKED GOODS.'? 
SHIPWRIGHT. A builder or repairer of ves- 


sels.?° 


SHIPYARD. A yard?! bounded by lines exactly 
defined, and limited by streets or other lineal land- 
marks, or a yard as it was in fact used by ship 
builders in conducting the business.?? 

SHIR. ?* 


SHIRE. A cireuit or portion of the realm into 
which the whole land is divided for the better gov- 
ernment thereof and the mere easy administration 
of justice.2* The werd is said to have the same 
meaning as “county.”?> 


SHIRR or SHIR. To pucker or draw up (a fab- 
rie or a part of a fabric) by means of parallel gath- 
ering-threads.?° 

Shirred. A technical term of doubtful origin,?* 
meaning contracted;?* corrugated;?® having india- 
rubber or elastic cords woven in the texture, so 
as to produce shirring;*® puckered or gathered, 
as by shirring;*! wrinkled.?? Phrases: ‘Shirred 
goods,”** “shirred or corrugated goods,”*+ and 


a special con- 26. Century D. (where it was also 
defined as a noun). 


Day v. Stellman, 7 F. Cas. No. 
3,690, 1 Fish. Pat. Cas. 487 (where 
the court said: “I looked through all 
the French and English dictionaries 
vain for the word ‘shirred.’ I 
could not find it. The nearest word 
1 have found resembling it ee 
was a word in the dictionary of the 
Scotch language, which is ‘to shirp,’ 


See also 
Marine In- 


2. See Ship § 11. ira) i Heras Ds -“e¢ | Which means to ‘shrivel’ or ‘shrink 
Ee Seo Reanien 88 Ws a07 Bex reanle cee Rae eet cee up.’ Probably when the word crossed 
Ls ae : me ONS EN ge rae 2 <“" | the Tweed and came south, they drop- 
4. See Ship § 11. ace §§ 144, 191-211, 493; Shipping ped the ‘p’ and called it ‘shir’’”’). But 
. See Carriers §$§ 43, 44, 66-78, 80- : see Century D. (where the verb and 
88-99 ee Be haa ante. 18. Webster New Int. D. no Papen oat ae Pim oes 
i ‘ . - ° cipial adjective “‘shirred”’ an e ver- 
6. See Pes §§ peer ecanty. 0! ogee ee Cye ite bal noun “shirring” are all defined). 
carrier to follow). also ales 19. See ipping ante. q : , 
§§ 334-340 (as affecting time of de- : DPMS 2 BG: Day v. Stellman, (i. Cassino: 
livery under contract of sale). 20. Webster New Int. D. 3,090; 1 Fish, Pat. Cas. 4387. 
7. See Ship § 11. “Ship carpenter” see Ship ante. “Contracted” 13 C.J. p' 210 text and 
Been Ga cits sata 21. “Ward” [40 Cyc 2875]. TOL CSOs. 
“ee a 22. Webb v. National F. Ins. Co., 29. Day v. Stellman, 7 F. Cas. No. 


9. See Ship ante. 
10. See Ship ante. 
11. See Ship ante. 


12. See Ship ante. 

ACGretiuce v. Ol. uOuISHeetc., R:-Co,, 
136 N. C. 538, 536, 48 SEK 809. 

[a] Where special meaning not 


shown.—(1) ‘In the absence of any- 
thing on the bill of lading to signi- 
fy what ship was to receive the cot- 
ton, the consignee would have to no- 
tify the carrier.” Lee v. St. Louis, 
etes Re Co. 186 N- C.7533, 536, 28 °SE 
809. (2) “The word ‘shipside,’ in the 
absence of any evidence giving it oth- 
er than a general meaning, did not 
give to the defendant notice that the 


4 N. Y. Super. 497, 505. 

23. See Shirr or Shir post. 

24. Bouvier L. D. [quot State v. 
Dickenson, 44 Fla. 623, 33 S 514, 519, 
60 LRA 539, 1 AnnCas 122 (dis. op.) ]. 


25. Bouvier Lk. D. [quot State v. 
Dickenson, 44 Fla. 623, 33 S 514, 519, 
60 LRA 539, 1 AnnCas 122 (dis. op.)]. 


fa] “County” compared.—“‘The 
word ‘county’ signifies the same as 
‘shire,—county being derived from 
the French, and shire from the Sax- 
on.” Bouvier L. D. [quot State v. 
Dickenson, 44 Fla. 623, 33 S 514, 519, 
60 LRA 539, 1 AnnCas 122 (dis. op.)]. 


“County” see Counties § 1. 


35690, 1 Fish. Pat. Cas. 487. 


“Gorrugated” 14a C. J. p 1429 text. 
and notes 32-34. 


30. Century D. (where this was 
given as the meaning in England). 


31. Century D. (where this was 
given as the meaning in the United 
States). 


“Gather” 28 C. J. p 607. 


32. Day v. Stellman, (7 Fy Caso: 
3,690, 1 Fish. Pat. Cas. 487. 


“Wrinkled”’ [40 Cyc 2866]. 


33. Day v. Stellman, 7 F. Cas. No. 
3,690, 1 Fish. Pat. Cas. 487. 


34. Day v. Stellman, supra. 
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“shirred or wrinkled goods.’’*® 


SHOCK.** [§ 1] A. As Noun—1. In General. 
The word has a number of meanings*’ depending 
upon the particular sense in which it is used.*° 

[§ 2] 2. Merely Physical Sense. In this sense the 
term means a collision®® or coneussion*® of two 
physical bodies striking together;*! or a physical 
jolt*? given to the person;** hence meaning exter- 
nal violence,** or physical inconvenience.*° 


[§ 3] 3. Merely Mental Sense. In this sense, the 
term may mean simply a surprised or disgusted state 
of the emotions, which momentarily disappears.*® 


[§ 4] 4. Pathological Sense. As a pathological 
term the word is employed to designate a condition 
of profound prostration of voluntary and involun- 
tary functions of acute onset, caused by trauma, 
surgical operation, or excessive sudden emotional 
disturbance (mental shock) ;#7 an abnormal condi- 
tion, either of mind or of body, or of both mind and 
body;*® a sudden agitation of body or mind;*? a 
sudden depression of the vital functions, due to the 
nervous exhaustion following an injury or a sud- 
den violent emotion, resulting either in immediate 
death or in prolonged prostration.®® It may be cor- 
poreal,®! also called bodily,°? when relating to the 
vital powers,°* and resulting from concussion;°* or 
it may be physical,°> also called mental,°® when 


35. Day vy. Stellman, supra. 53. 


36. Shock: 
As element of damage see Damages § | 590]. 
158. 


Particular awards as compensation 
for shock: 


Electric see Damages § 462. 590]. 


F 2 Dana System of Legal Medi- 65. 
cine pp 297, 298 [quot Maynard v. 
Oregon eR. sCo:, 43)" Ori 63. nile cee: 


54. 2 Dana System of Legal Medi- 
cine pp 308, 304 [quot Maynard v. 
Oregonl Re Coy s43 UOrs 63. a ane ieee 
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relating to the emotions of the mind,** and produced 
by great emotion,®* or resulting from the imminent 
apparent danger of injury or death, suddenly flashed 
upon the vision.®® 


Phrases: “Mental shock,’®° “nervous shock,”°* 
“severe fright and shock.’’®? 


[§ 5] 5. Special Agricultural Sense.** A group 
of sheaves of grain placed standing in the field with 
the stalk-ends down, and so arranged as to shed 
the rain as completely as possible, in order to per- 
mit the grain to dry and ripen before housing ;°* 
the term applied to the small collection and arrange- 
ment of a few sheaves together, in the field, in such 
a manner as to protect them against the weather 
for a few days, until the farmer has time to gather 
them into his barn, or place them in the large conical 
pile called a stack.®® 


“Shock of hay,’’*®® “shock of 


Phrases: and 


wheat.’ 


[§ 6] B. As Verb. To cause to tremble, to re- 
coil;®* to stun.®? 


Phrases: “Shock the conscience,”?® “shock the 
moral sense,”7! “shock the sense of humanity,”*? 
“so grossly inadequate as to shock the conscience,”** 
“so inadequate as to shock the judicial conscience,”** 


Denbow v. State, 18 Oh. 11, 
12 [quot Peo. v. Doyle, 13 Cal. A. 611, 
65, LUO pe “45813 


“Stack” [36 Cyc 812]. 


66:,> Peo. VV. Doyle, 13 1Cale Aleve. 
614, 110 P 458. 


[a] ‘* ‘Cock’ of hay” equivalent.— 
Peo. v. Doyle, 13 Cal. A. 611, 614, 110 


Nervous see Damages § 450. 


37. Pankopf v. Hinkley, 141 Wis. 
146, 147, 123 NW 625, 24 LRANS 1159. 


38. See infra §§ 2-5. 
39. “Collision” see Collision § 1. 
40. “Concussion” 12 C. J. p 296. 


41. Pankopf v. Hinkley, 141 Wis. 
146, 147, 123 NW 625, 24 LRANS 1159. 


42. “Jolt” 33 C. J. p 916. 


43. Pankopf v. Hinkley, 141 Wis. 
teh 148, 123 NW 625, 24 LRANS 
Tal 


44. Pankopf v. Hinkley, supra. 
45. Pankopf v. Hinkley, supra. 


46. Pankopf v. Hinkley, 141 Wis. 
146, 147, 123 NW 625, 24 LRANS 1159. 


47. Century D. [quot Pankopf v. 
Hinkley, 141 Wis. 146, 148, 123 NW 
625, 24 LRANS 1159]. 


48. Pankopf v. Hinkley, supra. 


49. Haile’s Curator v. Texas, etc., 
ik eCo. 60) Med. 5575059; 9 CGA, 134° 
23 LRA 774. 


50. 2 Dana System of Legal Medi- 
cine p 297 [quot Maynard v. Oregon 
TUE CONres (OL Go, yy eek Do 0s 


51. 2 Dana System of Legal Medi- 
cine pp 297, 298 [auot Maynard v. 
eee see Ha COmeto Ore i63,.0 ls eel 
590]. 


“Corporeal” 14a C. J. p 1424. 


52. Haile’s Curator vy. Texas, etc., 
RR. Co: 60) Ped. 557, 559) 9 CCA 134, 
23 LRA 174. 


“Bodily” 8 C. J. p 1134. 


[a] “Concussion” distinguished.— 
“Concussion is the physical jar; shock 
is the effect.” 2 Dana System of 
Legal Medicine pp 303, 304 [quot May- 
nard.v. Oregon R. Co., 43 Or. 63, 72, 
G25 RP. 59002 


“Concussion” 12 C. J. p 396. 


55. 2 Dana System of Legal Medi- 
cine pp 297, 298 [quot Maynard v. 
gods R. Cos =43' Ori 36330 TAs Toe 


56. Haile’s Curator v. Texas, etc., 
a CO. 46.0 “Biedi bon, boost Oe COA: bade 
23 LRA 774; Pankopf v. Hinkley, 141 
ne 146, 148, 123 NW 625, 24 LRANS 


“Mental” 40 C. J. p 633. 


57. 2 Dana System of Legal Medi- 

cine pp 297, 293 .fquot Maynard wv. 
ne Reg Cosr 4s Ore Os act be me 
o . 


58. 2 Dana System of Legal Medi- 
cine pp 303, 304 [quot Maynard v. 
ae Ri. (Cosn4 3 OLren6e, lancome 


59. Pankopf v. Hinkley, 141 Wis. 
146, 148, 128 NW 625, 24 LRANS 1159. 


60. Century D. [quot Pankopf vy. 
Hinkley, 141 Wis. 146, 148, 123 NW 
625, 24 LRANS 1159]. 


61. Maynard v. Oregon R. Co., 43 
Or. 68; 70, 72 P 590. 


62. Pankopf v. Hinkley, 141 Wis. 
146, 147, 128 NW 625, 24 LRANS 1159, 

63. [a] Also called: (1) Cock. 
Peo. v. Doyle, 13 Cal. A. 611, 615, 110 
Ey 468; (2) “In England : 
‘shook’ or ‘stook.’’”? Century D. 


64. Century D. 


P*4585 ““Cock.of hay, 1 "Cray presse 


[b] ‘Stack of hay” distinguished. 
—Peo. v. Doyle, 13 Cal. A. 611, 614, 
110 P 458. 


67. Denbow v. State, 18 Oh. 11, 12 
[quet Peo. vy. Doyle, 134Cals ApsGie 
615, 110 P 458]. 


[a] “Stack of wheat” distinguish- 
ed.—‘“‘In common parlance, the two 
terms have a totally distinct, and dif- 
ferent  signification.”’ Denbow  v. 
State, “18 On. di,” 12. [quot Peo we 
Doyle, 13 Cal. A. 611, 615, 110 P 458). 


68. Webster D. [quot Mangold y. 
Bacon, 237 Mo. 496, 511, 141 SW 650]. 


69. Webster D. [quot Mangold v. 
Bacon, supra]. 


70. Mangold v. Bacon, supra [quot 
Van Graafieland v. Wright, 286 Mo. 
414, 427, 228 SW 465]. 


{a]| Held to mean ‘to cause the 
conscience or understanding (or both) 
of a just man to he stunned, to re- 
coil, to tremble—to instinctively ery 
out against it.” Mangold y. Bacon, 
237 Mo. 496, 511, 141 SW 650. 


71. Van Graafieland v. Wright, 286 
Mo. 414, 422, 427, 228 SW 465. 


72. Van Graafieland v. Wright, su- 


pra. 


73. Mangold v. Bacon, 237 Mo. 496 
511, 141 SW 650. ‘ 


[a] “Shockingly and grossly in- 
adequate” held equivalent.—Mangold 
yeencee: 237 Mo. 496, 511, 141 Sw 


74 Van Graafielana v. Wrigh 
Mo. 414, 422, 228 SW 465. ght, 286 


— $$$ 


ee a ere ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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and “which shocks the conseience.”75 


: SHODDY."* The refuse thrown off in the shear- 
ing or finishing of woolen cloths.77 


SHOE. [§ 1] A. As Apparel for Human Foot. 
A foot covering’® having a separate outer sole at- 
tached ;*° ordinarily composed of uppers, soles, and 
heels, sewed or otherwise joined together in such 
manner as to constitute an article of apparel for the 
feet ;°° whose upper is of two distinct parts.81 The 
term has been distinguished from “boot,’8? “moe- 
easin,’§* and “shoe upper.’’’4 


985 


Phrases: ‘Moccasin shoes, and “pair of 
shoes;”*° also “shoe-heels,”’? “shoe-soles,’8® and 
“shoe-uppers.”’8® 


[§ 2] B. As Mechanical Appliance or Part. Some- 
thing resembling a shoe in form, use, or position;®° 
hence with reference to brakes,®' one of the two 
members of a brake pair,®? being the relatively mov- 
able member;°? the part of a brake which bears 
against the wheel;®* and with reference to clincher 


75. Van Graafieland v. Wright, 286 
Mo, 414, 428, 228 SW 465. 


fa] As proof of fraud.—‘‘The ex- 
tent of inadequacy of consideration 
which constitutes such proof [of 
fraud in an execution sale] is’ that 
which shocks the conscience.” Van 74 
Graafieland y. Wright, 286 Mo. 414, 
428, 228 SW 465. See also Executions 


heel, 


85. 
Fed. 540, 541. 


87. 


shoe than is a shoe-sole or a shoe- 
Ricks v. Board of Assessors, 
43 Tua. Ann, .11075,.10 S 202. 


W. Bickford Co. v. Merrill, 268 
orn See Pair 46 C. J. p 1171 note 


Ricks v. Board of Assessors, 


[58 C.J.] 687 


tires,°® the outer cover,®* which attaches to the rim 
and serves to protect and retain the inflated inner 
tube on the rim.®? 


Phrase: “Brake shoe.”98 


SHOOK. A box®® knocked down! and not nailed 
up; articles of wood,’ cut by machinery from sawed 
planks, and fashioned into shapes and sizes suitable 
for making boxes, by the simple process of nailing 
them together;* lumber cut into suitable shapes and 
sizes for boxes and put into bundles. The term 
may be used to designate a set of boards for a sugar 
box,® a set of staves sufficient in number for one 
hogshead, cask, barrel, and the like, trimmed and 
ready to be put together.’ 


SHOOT.’ [§ 1] A. As Transitive Verb—1. Ordi- 
nary Sense—a. Present Tense. To discharge;® to 
let fly, or cause to be driven with force, as an ar- 
row, bullet, or other missile from a bow, sling, gun, 
or the lke.t® When followed by a word denoting 
the person or thing hit as an object, the transitive 


—‘‘True, ‘shooks’ are not wooden 
boxes.” Washburn v. New Orleans, 
43 La. Ann. 226, 231, 9 S 37. 


“Knocked down” as meaning taken 
apart or unassembled see Knock 35 
C.J. p 916 note 92) [bJzited: 


2. Washburn v. New Orleans, 43 
La. Ann. 226, 230, 281, 9 S 37. 


§§ 668, 669; Fraudulent Conveyances 43 La. Ann. 1075, 10 S 202. 3. Washburn v. New Orleans, su- 
§ 1853. aca) Balers Co 0b [a] Held not to be “shoes.”—Ricks | pra. 
OEE NS ; v. Board of Assessors, 43 La. Ann. [a] “Sashes, doors and blinds” 


1075, 10 S 202. 


88. Ricks v. 
supra. 


[a] 


76. See also Customs Duties § 40. 


77. Lenning v. Maxwell, 15 F. Cas. 
No. 8,248, 3 Blatchf. 125, 126 (from 
statement of facts). 


el not “manufacture of 
Set caning v. Maxwell, 15 F.| 1075, 10 S 202. 
Cas. No. 8,243, 3 Blatchf. 125, 127. 39. 
[b] Held to be “waste.”—Lenning | Supra. 
v. Maxwell, 15 F. Cas. No. 8,243, 3 [a] Manufacturer of 
Blatchf. 125, 127. pers” held not 
“shoes.” 


“waste” [40 Cyc 536]. 


Board of Assessors, 


Held not to be “‘shoes.”’—Ricks 
v. Board of Assessors, 


Ricks v. Board of Assessors, 


manufacturer of 
Ricks v. Board of Assessors, 


held similar.—Washburn v. New Or- 
leans, 43 La. Ann. 226, 231, 9 S937 


{[b] Within constitutional tax ex- 
emption.—Construing Const. art. 207, 
exempting from taxation for a stated 
period “the capital, machinery and 
other property employed in the manu- 
facture of articles of wood 
~Yn2 ). Metercitewasisaid: as“snooks: 
are articles of wood ready for use by 
the consumer, who has but to put 
them in boxes.” Washburn vy. New 


43 La, Ann. 


“shoe-up- 


78. W. Bickford Co. v. Merrill, 268 
Fed. 540, 542. See Palmer v. State, 
136 Ind. 393, 394, 36 NE 130; Com. v. 
Shaw, 145 Mass. 349, 350, 14 NE 159. 


[a] For human feet.—(1) “The 
word ‘shoes’ [in indictment charging 
embezzlement of a quantity of shoes] 
must be taken to mean shoes toe ee 
feet of human beings.” Com. v. aw, 
145 Mass. 349, 350, 14 NE 159. (2) 
“When we speak of a pair of ‘shoes’ 
we are understood aS meaning a COV- 
ering for the human foot, footwear 
used by mankind.” Palmer vy. State, 
136 Ind. 393, 394, 36 NE 180. 


79. W. Bickford Co. v. Merrill, 268 
Fed. 540, 542. 

80. Ricks v. Board of Assessors, 
43 La. Ann. 1075, 10 S 202. 

81. W. Bickford Co. v. Merrill, 268 
Fed. 540, 542. 


g2. Lindsay v. State, 19 Ala. 560, 
561. 
[a] “Indictment for stealing a pair 


of shoes cannot be supported by evi- 
dence of a larceny of a pair of boots. 
Lindsay v. State, 19 Ala. 560, 561. 


83. W. Bickford Co. v. Merrill, 268 
Fed. 540, 542. 
“Moccasin” 40 C. J. p 1233. 


84. Ricks v. Board of Assessors, 
43 La. Ann. 1075, 10 S 202. 


[a] “A shoe-upper is no more a 


43 La. Ann. 1075, 10 S 202 (within ex- 
emption in tax statute). 


90. Century D. (giving various 
specific applications of this meaning). 


91. “Brake”. 9C.- J. p. 318. 

92. Davis Sewing Mach. Co. v. New 
Departure Mfg. Co., 217 Fed. 775, 780, 
133 CCA 505. 

[a] “Brake drum” compared.—Da- 
vis Sewing Mach. Co. v. New Depar- 
ture Mfg. Co., 217 Fed. 775, 780, 133 
CCA 505. 

“pair 146) Co J. pi i171: 

93. Davis Sewing Mach. Co. v. 
New Departure Mfg. Co., 217 Fed. 
77D, 190, Lao CCA 505. 

94. Gentury D. 

95. “Clincher tire” 11 C. J. p 916. 

96. Boston Woven Hose, etc., Co. 
vy. Pennsylvania Rubber Co., 156 Fed. 
787, 788. 


97. Boston Woven Hose, ete., Co. 
v. Pennsylvania Rubber Co., supra. 


98. Davis Sewing Mach. Co. v. New 
Departure Mfg. Co., 217 Fed. 775, 780, 
133 CCA 505; Kentucky, etc., Bridge, 
etc., Co. v. Moran, 169 Ind. 18, 19, 80 
NE 536. 

99.. “Box” 9 C. J. p 315. 


1. Washburn v. New Orleans, 43 
Wa Ann, 226552305 9S 13%. 


[a] ‘Wooden boxes” distinguished. 


Orleans, 43 La. Ann. 226, 228, 230, 231, 
DAS Sve 

4 Washburn y. New Orleans, su- 
pra. 

5. Washburn y. New Orleans, su- 
pra. 

6. Webster D. [quot U. S. v. Domi- 
nici, 78 Fed. 334, 385, 24 CCA 116]. 

[a] As used in statute, Tariff Act 
(1890) Pepare 493) eo Sthe-+ word) cy. 5. ac 
covers a set of boards for a box for 


lemons or oranges.” U. S. Dominici, 
78 Fed. 334, 335, 24 CCA 116. 


7. Webster D. [quot U. S. v. Domi- 
nici, supra]. 
8. Cross references: 

Animals § 210 (shooting for sport and 
amusement), § 484 et seq (liability 
for injury to animals). 

Assault and Battery § 204. 

Homicide 29 C. J. p 1045; 
opal 

Master and Servant § 1510 (respon- 
deat superior doctrine applied to 
shooting). 

Mines and Minerals § 97. 

Railroads §§ 23538, 2354 (shooting at 
or into train as statutory offense). 


9. Webster New Int. D. [quot 
Flowers v. State, 4 Okl. Cr. 320, 322, 
ii Pe eco: 

10. Webster New Int. D. 
Flowers v. State, supra]. 


30 C. J, 


Cqtiot 


688° [58 C.J., 


verb means to hit,!t kill,!? 


with a firearm ;?° 


hence distinguishable from “main. 


Phrases: 


11. Century D. [quot State v. Man- 
uel, 153 Tal), 8) 95°S 263]; Webster 
D. [quot State v. Swenson, 18 8S. D. 
19625203) 99) NNW Adt4]: 


12. Century D. [quot State v. Man- 
uel, 53 la. 7% 8) 95 5Se263 1. 


SDE Owe o Lor 


“Kill” synonymous see 
and note 49. 


13. Century D. [quot State vy. Man- 
uel, 153 La. 7, 8, 95 S 263]. 


“Wound” [40 Cyc 2865]. 


14.. Century D. [quot State v. Man- 
uel’ 153) Was 7, 18; 95 S 2637 SWeb= 
ster D. [quot State v. Swenson, 18 S. 
D. 196, 203, 99 NW 1114]. See ‘Voght 
v. State, 145 Ind. 12, 13, 43 NE 1049; 
Jarrell v. State, 58 Ind. 293, 295. 


{a] Striking with missile essen- 
tial—‘“A person cannot be said to 
have been shot who was not hit by 
bullet or ball, but only powder burn- 
ed by the weapon discharged.’ State 
v. Manuel, 153 La. 7, 8, 95 S 263. See 
Jarrell v. State, 58 Ind. 293, 295 alauos 
Moeht tv... State, 145. Ind. 12;)- 13; 438 
NE 1049 (‘“ ‘shooting a person’ means 
that the person was hit’’)]. 


“Missile” 40 C. J. p 1225. 


15. Century D. [quot State v. 
Manuel, 153 La. 7, 8, 95 S 263]. 


“Weapon” 
852]. 

16 Webster D. 
Swenson! 1:28." Dp. 196, 203, 
1114]. 


“Firearm” see Weapons [40 Cye 852 
text and notes 9-11]. 


17. Webster D. [quot State v. Swen- 
Son, 3, .S; Di196, 203, 99) NNW Talal: 
See State v. Manuel, 153 La. 7, 8, 95 


infra text 


see Weapons [40 Cyc 


[quot State v. 
99 NW 


S 263. 
18. Shumake vy. State, 90 Fla. 133, 
135, 105 S 314. See State v. Swen- 


son, 18S! Dy 196, 203; 99 INOW 1104) 


19. Winn v. State, 82 Wis. 571, 578, 
52 NW 775 [quot Bader v. New Am- 
sterdam Casualty Co., 102 Minn. 186, 
190, 112 NW i065, 120 AmSR 613]. 


20. State v. Fletcher, 106 W. Va. 
601, 146 SE 628, 629. 


{a] In indictment for maiming 
bull ‘the words ‘shoot’ and ‘wound’ 
were evidently employed by 
the pleader to describe the manner in 
which the offense of maiming was 
committed and should therefore be 
discarded as surplusage.” State v. 
Fletcher, 106 W. Va. 601, 146 S. E. 628, 
629 (held not to create duplicity). 


OMaim (38 Ca J. Dios3. 

21. State v. Swenson, 18 S. D. 196, 
202, 99 NW 1114. 

go, Century D: [quot State “v. 


Manuel, 153. La. 7, 8°95 S 263]. 
{a] “Means to strike him with 


or wound,!® with a mis- 
sile'4 discharged from a weapon;'® to kill or wound 
to strike with anything shot.t7 
Tt has been said that the word generally implies the 
use of a firearm,'® and that it is frequently, perhaps ° ing,”8° 


usually, employed as synonymous with “kill,”*? and 
920 


“Shoot and mortally wound,”?+ 
a person,”?? “shoot at,”?° and “shoot or hunt.”?* 


[§ 2] b. Present Participle “Shooting.”°° 
“shooting” has been said not to be a technical word,*® 


SHOOT 


Phrases: 


sport,”® of 


“shoot 


While 


something shot.’—Century D. [quot 
State v. Manuel, 153 la..7%, 8,95 S 
263]. 

23. Hardin’ v. “Com, 
725, 71 SW 862. 


‘24. State v. Gilletto, 98 Conn. 702, 
WONG 12.0) AS SG. 


fa] ‘To hunt” and “to shoot’ com- 
pared.—" ‘To hunt’ is the inclusive 
or generic term; ‘to shoot’ a specific 
and subordinate one, included in the 
wider designation of hunting.’ State 
v. Gilletto, 98 Conn. 702, 707, 120 A 
567. 


114 Ky. 722, 


“vunt’ 30 Cy J. p 476: 


25. Shooting as assault see As- 
sault and Battery § 204. 


26. Jarrell v. State, 
295. 

27. State v. Fairbanks, 115 La: 457, 
462, 39 S 443. See Fallon v. State, 
5 Ga. A. 659, 661, 63 SE 806. 


[a] “Shooting at” distinguished. 
(1) “The crime of ‘shooting’ is limited 
to the ‘intention to kill.’ . While 
‘shooting at’ is not limited or quali- 
fied.” State v. Fairbanks, 115 La. 457, 
462, 39 S 443. To same effect Fallon 
v. State, 5 Ga. A. 659, 661, 63 SE 806. 
(2) “In that view, the crime of ‘shoot- 
ing at’ is not necessarily the lesser 
crime.’ State v. Fairbanks, sue 
See also infra text and note 35 


28. State v. Gilletto, 98 Conn. 702, 
TOT, L200 AL 567. 


29. State v. Gilletto, supra. 


30. Bader v. New Amsterdam 
Casualty Co., 102 Minn. 186, 190, 112 
NW 1065, 120 AmSR 613. 


31. State v. Gilletto, 98 Conn. 
G07, L20TA D6 Ts 


32. Voght v. 
43 NE 1049; Hardin v. Com., 
7122, 725, 71 SW 862. 


[a] Held sufficient to charge as- 
sault and battery and not merely 
simple assault. Voght v. State, 145 
Ind. 12, 18, 14, 43 NE 1049. 


33. Voght v. State, supra; Jarrell 
v. State, 58 ind. 293, 295; Bader v. 
New Amsterdam Casualty Co., 102 
Minn. 186, 190, 112 NW 1065, 120 
AmSR 613. 


58 Ind. 293, 


702, 


State, 145 Ind. 12, 18, 
114 Ky. 


[a] “The phrase . « means 
that the person was hit by the sub- 
stance with which the gun or pistol 
was loaded.” Jarrell v. State, 58 Ind. 
293, 295 [quot Voght v. State, 145 Ind. 
12, 13, 48 NE 1049 (both quot Bader 
v. New Amsterdam Casualty Co., 102 
Minn. 1386; -190;, 112) NW 2065, “20 
AmSR 613)]. 


34. Bader v. New Amsterdam 
Casualty Co., 102 Minn. 186, ‘190, 112 
NW 1065, 120 AmSR 613. 


35. Thomas v. State, 91 Ga. 204, 
206, 18 SE 305; Fallon v. State, 5 Ga. 


nevertheless, when used to designate a crime, it is 
said to be limited to the intention of killing. 27 


“Hunting by shooting or otherwise,”?® 
‘implements of ‘shooting,’ ”*°® “loss caused by shoot- 
“shooting and hunting, 
wounding,” >? “shooting “i person, 33 “shooting as a 
“shooting at, 73 
“shooting at with intent ea kill,’’?? “shooting in sud- 
den affray or in sudden heat and passion,”** “shoot- 
ing with intent to kill,”*® and “trap shooting.”’*°® 


[§ 3] c. Preterit “Shot.” 


731 “shooting and 


“shooting at random, Bae 


“Shot,” the preterit of 


A. 659, 661, 68 SE 806; Jenkins v. 
State, 3 Ga. A. 146, 149, 59 SE 435; 
Hall v. Com., 219 Ky. 446, 293 SW 961, 
962; State Fairbanks, 115 La. 457, 
462, 39 S 443. 


[a] “A person is guilty of the 
statutory offense of shooting at an- 
other, when he, without justification, 
shoots at another without the inten- 
tion (in the legal sense of the word). 
of committing murder.” Fallon v. 
State, 5 Ga. A. 659, 661, 63 SE 806. 


[b] “It is the deliberate shooting 
at a person within shooting distance.” 
State v. Fairbanks, 115 La. 457, 462, 
39 S 443. 


{c] “Assault with intent to mur- 
der” distinguished.—“ ‘Shooting at’ an 
officer without killing him, if done to 
prevent an illegal arrest, is prima fa- 
cie not an assault with intent to mur- 
der, but the crime of shooting at an- 
other described in § 4370 of the code 
Lof. 18382].7" Themas-v.-State, SEGa, 
204, 206, 18 SE 305 [quot Jenkins v. 
State, 3 Ga. A. 146, 149, 59 SE 435]. 


Distinguished from “shooting” sea 
supra note 27 [a]. 


“Assault with intent to murder or 
kill” see Homicide §§ 158-183. 


36. Callahan v. Com., 124 Ky. 445, 
448, 99 SW 296; Com. v. Bynum, 50 
SW 843, 20 KyL 1982. 


[a] Held not “shooting at ran- 
dom.”—(1) “Shooting at an object or 
target upon or along a public high- 
way.’ Callahan v. Com., 124 Ky. 445, 
447, 99 SW 296. (2) “When the de- 
fendant intentionally shot ata 
dog, or shot a dog, he was not in any 
sense of the word guilty of ‘shooting 
at random.’ ’”’ Com. v. Bynum, 50 SW 
843, 20 Kyl 1982 [quot Callahan v. 
Com., 124 Ky. 445, 448, 99 SW 296}. 


37. Hall v. Com., 219 Ky. 446, 293 
SW 961, 962. 


38. Hardin v. Com., 114 Ky. 722, 
725, 71 SW 862. 


39. Hall v. Com., 219 Ky. 446, 293 
SW 961, 962; State v. Mattison, as 
N. D. 391, 100 NW 1091, 1093; Foss v. 
State, 36 Oh. A. 417,173 NE 296, 297. 
See Deen v. State, 7 Okl, Cr. 150, 152, 
122 P 941. 


al “Maiming’? distinguished.— 
“Maiming is not a necessary element 
of the crime of shooting with intent 
to kill. Maiming may, and often 
does, result from shooting, but it is a 
distinct offense, under no circum- 
stances forming part of the consum- 
mated crime of ‘shooting with intent 
to kill.’”’ State v. Mattison, 13 N. D. 
391, 100 NW 1091, 1093. See also su- 
pra § 1 text and note 20. 


“Maiming” 38 C. J. p 333 and cross 
references thereunder. 


40. See 
notes 31-34 


hay ce § 210 text and 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SHOOT—SHOP 


dé : ; 
shoot,”4! meaning “did shoot,?42 may have refer- 
ence to the weapon, the load, the discharge, and the 
act of discharging.** 
Phrases: “A man was ‘shot,’’’*4 and “one person 
‘shot another.’ 45 


[9 A | 2. Special Senses—a. In Gaming. Used in 
connection with the game of craps*® “to shoot” 
means to play the game.*? 


“Shooting” in this sense is said to indieate partly 
how the game is played;#5 and to be synonymous 
with “playing.’’#9 

[§ 5] b. In Mining Parlance. The term in this 
connection is used to describe the blasting of coal 
in a mine for the purpose of loosening or blowing it 
down.*® It is done in two principal ways, namely: 
“On the solid,”®! by which is meant blasting the 
coal by putting holes straight into the wall or face 
of the coal and using therein large charges of dyna- 
mite or powder;°? and “on the free,”®? which is the 
plan operated when the coal is cut under before 
blasting, thus requiring a much smaller charge of 
explosive.°# 

Phrases: “Shooting off the solid,’®> “shooting on 
the free,”°® and “shooting onthe solid.”>7 


[§ 6] ¢. In Oil-Well Parlance. “To shoot” is to 
open, loosen up, dislodge or the like, by exploding 
a charge of some explosive;°* and it is always done 
when the well is at or near completion, or when the 
oil sand has been reached,®® the purpose being to 


41. “Shoot” supra § 1. 55. 
42. Heatley v. Terr., 15 Okl. 72, 74, 56. 
78 P 79 [quot McHugh v. Terr., 17 57. 
Okl. 1, 5, 86 P 433 (quot Deen v. State, i 
TOkl. Ors (50, 152, 122 PP 941)y hMlow- 58. 
ersey State,, 4 Okie Cr 3205 323, 100 59. 


EEG Ous 

45 eebleatiley: v. (herr, 15 Ok 72; Ge 60 
78 P 79 fquot McHugh v. Terr., opted : 
Ok1, 1, 5, 86 P 433 (quot Deen v. State, | !ams, supra. 
7 Ol. Cr..150, 152, 122 P 941); Plow- 61. 
ers v. State, 4 OKI Cras 20;neZs, eet liams, Supra, 
P 675]. fal 
a. 


44. Heatley v. Terr., 15 Okl. 72, 74, 


See Mines and Minerals § 97. 
See supra text and note 53. 
See supra text and note 51. 
Webster New Int. D. 
Texas Granite Oil Co. v. 


liams, 199 Ky. 146, 149, 250 SW 818. 
Texas Granite Oil Co. v. Wil- 
Texas Granite Oil Co. v. Wil- 


“Pulling of an oil well’ com- 


[58 C.J.] 689 


determine whether the well is a producer,®® or to 
loosen the formation to’ the end that the flow of oil 
will be increased.*1 


[§ 7] B. As Intransitive Verb. As applied to mo- 
tion, “to shoot,” in common parlance,*? means to 
dart;°* to move with great velocity;°* and when 
the object so moving has weight it necessarily im- 
ples foree.®® 


Phrases in which the past tense “shot” is em- 
ployed: “shot right down into my ear,”®® and “truck 
Shotroutwoiethicy weap ee mstreeteak 


SHOOTER.** In general, one who, or that which, 
shoots.®° 


In quarrying, when dynamite is used for blasting, 
one in charge of the dynamite, whose duty it is to 
place it in holes previously prepared for the pur- 
pose at stated times during the day, is ealled a 
“shooter.” 79 


SHOP.*t [§ 1] A. In General. The word “shop” 
appears to be derived from the old high German 
“schopt” or “scopt” which meant a building without 
a front wall.‘? This word may be used either im 
connection with labor or mechanical work™® or ir 
connection with mereantile pursuits.7* It is said 
that the word is not confined to a workshop*® but 
that it may include both a store and a workshop ;7® 
and it has been held to inelude a building used for 
repairing automobiles and where automobile parts,. 
gas, and oil are kept and sold.*7 


“DramShop.ysLo Cede. Wr sode 
Intoxicating Liquors § 16. 

“Grogshop” 28 C. J. p 827. 

“Junk shop” see Junk 35 GC. J. p 127 
text and notes 89-93. 

Larceny § 70. 

Railroad Shope Owe wd arDmoiOe 


“Repair shop” see Repair § 12 text 
and note 81. 


“Store” [36 Cyc 1326]) 
“Workshop” [40 Cyc 2862]. 


72. Claytom Vv. ke Roy, fLovrl eis 
B. 1031, 1045. 


See also» 


Wil- 


78 P79 [quot McHugh v. Terr., 17 Okl. 
1, 5, 86 P 433 (quot Deen v. State, 7 
Okl. Cr. 150, 152, 122 P 941); Flowers 
Nomestate, 4 Ok Cre 320, 323, LTPP. 
OU5Na © 

45. Heatley v. Terr., 15 Okl. 72, 74, 
78 P 79 [quot McHugh v. Terr., 17 
Oily 1) b 86 433° (quot? Deen! wv. 
Staten (Okla Gre eloOlmlb2) bao 0: 94); 
Flowers v. State, 4 Ok}. Cr. 320, 323, 
ae Odile 


46. “Craps” see Gaming § 17. 

47. Sims v. State, 1 Ga. A. 776, 777, 
57 SE 1029. 

48. Sims v. State, supra. 

49. Sims v. State, supra. 

“Shooting craps” see Gaming § 17 
note 56 [b]. 


50. Andricus v. Pineville Coal Co., 
121 Ky. 724, 728, 90 SW 2388. See also 
Mines and Minerals § 97. 

51. Andricus v. Pineville Coal Co., 
supra, 
Bee 
supra, 
53. 
supra. 


54. 
supra. 


Andricus vy. Pineville Coal Co., 
Andricus v. Pineville Coal Co., 
Andricus vy. Pineville Coai Co., 


[58 C. J.—44] 


pared.—Texas Granite Oil Co. v. Wil- 
liams, 199 Ky. 146, 149, 250 SW 818. 


62. MeNulty v. Joseph. Horne Co., 
298 Pa. 244, 148 A 105, 106. 5 

63. Webster New Int. D. 

SMart el 7 Cd.) LZ os 


64. Standard D. [cit McNulty v. 
Joseph Horne Co., 298 Pa. 244, 148 A 
105, 106]. 


65. McNulty v. Joseph Horne Co., 
298 Pa. 244, 148 A 105, 106. 


66. 
supra. 


67. 
supra, 


68. 
Mines and Minerals 
Shoveler post. 


69. Webster New Int. D. 


[a] “Crap shooter.”—Sims vy. State, 
Wi Gas Al 776, 007, 00.0, SHiL02 9" 


“Shoot” ante. 


70. Kopf v. Monroe Stone Co., 133 
Mich. 286, 299, 95 NW 72. 


71. “Bucket shop” 9 C. J. p 680. 
Cross references: 
Burglary §§ 39, 71, 137. 


McNulty v. Joseph Horne Co., 


McNulty v. Joseph Horne Co., 


In coal mining parlance see 
§ 96. See also 


73. See infra § 2. 
74. See infra § 4. 


75. Boston Loan Co. v. Boston, 137 
Mass. 332, 336. See Reg. v. Sanders, 
9 (Cs & P19, Se HOM) Sse tis veprimt 
748, 


[a] To come within criminal stat- 
utes, 7 & 8 "Geo. TV ‘c) 298) tb vandal, 
Vict. ec 90, providing punishment for 
breaking and entering any shop, etce., 
“the place must be more than a mere 
workshop, it must be a shop for the 
sale of articles; a workshop, such as 
a carpenter’s shop - would not 
2 be wathin thevacts) sResvey. 
Sanders ONGee ce Pao come Clem oo omel tie 
Reprint 748. 


“Workshop” [40 Cyc 2862]. 


76. Boston Loan Co. v. Boston, 137 
Mass. 332, 336. 


[a] “ ‘Shop’ in its popular as well 
as legal meaning, is not confined to a 
workshop. It is a word -of various 
significance and ‘store’ and ‘workshop’ 
are both included in it and do not ex- 
haust its meaning.” Boston Loan Co. 
vy. Boston, 137 Mass. 332, 336. 


77. State v. Garon, 161 La. 867; 
871, 874, 109 S 530 (statute punish-- 
ing breaking and entering). 


690 [58 C.J.] 


[§ 2] B. In Connection with Labor or Mechani- 


cal Work—1. As Noun. A building 
a mechanic earries on his work,‘* 
artisan carries on his business, or 


men, or mechanics, by the use of tools or machin- 
ery, alter, or repair articles of trade;‘° 
or building in which mechanics labor or work,*° or 
where they keep’! or sometimes keep,*? or where 


are kept,** their manufactures for 


in which a mechanic pursues his tr 


any mechanic art is carried on,*® 
mechanic art is practiced;*’ a place 


or repair;5* a room, department or building devoted 


to a particular line, in a factory or 


ment, in which mechanies or artisans work;*® a 
room where manufactures of some kind are ear- 


ried on.°° 
Phrases: “Blacksmith shop,”®? 


78. Chicago, etc., R. Co. v. Denver, 
etc., R. Co., 45 Fed. 304, 314 (described 
as the common meaning). 


79. State v. Hanlon, 32 Or. 95, 100, 
48 P 353. 
{a] In western and Pacific coast 


states it is said the word is under- 
stood to mean this. State v. Hanlon, 
32 Or. 95, 100, 48 P 353. 


[b] Held shop.—‘A building or 
room used for the repair of automo- 
biles is a shop.” State v. Garon, 161 
La. 867, 874, 109 S 530. 


80. Imperial Ix [quot Miles v. 
Hall, 1 OntEI]Cas 41, 67]; Webster 
D. [quot State v. O’Connell, 26 Ind. 
266, 267; State v. Garon, 161 La. 867, 
874, 109 S 530; State v. Canney, 19 
N. H. 135, 137]; 22 A&EEncL (1st ed) 
p 778 [quot State v. Hanlon, 32 Or. 
95, 100, 48 P 353]; State v. Morgan, 
98 N. C. 641, 648, 3 SH 927. 


[a] Similar definition.—‘‘A small 
establishment, room, department 
building, . . . in which mechanics 
work, such as a car shop, machine 
shop.” State v. Garon, 161 Ga. 867, 
874, 109 S 530. 

81. Webster D. [quot State v. 
O’Connell, 26 Ind. 266, 267; State v. 


Garon, 161 La. 867, 874, 109 S 530]. 


82. 22 A&EEncL (ist ed) p 778 
[quot State v. Hanlon, 32 Or. 95, 100, 
48 P 353]; State v. Morgan, 98 N. C. 
641, 643, 3 SE 927. 


83. Imperial D. [quot Miles v. 
Hall, 1 OntEI1Cas 41, 67]. 


84. See cases supra notes 78-83. 


{a] Selling not essential.—‘‘A 
building is a ‘shop’ whenever a work- 
man pursues his business and keeps 
his tools or the product of his labor 
therein, notwithstanding such arti- 
cles of trade may not-be offered for 
sale or be sold on the premises.” 
State v. Hanlon, 32 Or. 95, 102, 48 P 
353. 


85. Sparrenberger v. State, 53 Ala. 
481, 483, 25 AmR 643; State v. Garon, 
161 La. 867, 871, 109 S 530 [quot Cyc]. 


86. State v. Canney, 19 N. H. 135, 
137 [quot State v. Hanlon, 32 Or. 95, 
101, 48 P 358]. 


87. Hittinger v. Westford, 135 
Mass. 258, 262. 
88. Webster New Int. D. [quot 


Koecher v. Minneapolis, ete., R. Co., 
122 Minn. 458, 463, 142 NW 874]. See 
Revolinski v. Manistee, etc., R. Co., 
186 Mich. 501, 509, 152 NW 941. 


[a] “In the United States, ‘shop’ 
means especially a place of manutac- 
ture or repair.’””’ Webster New Int. D. 


SHOP 


inside of which 
or in which an 
laborers, work- 


a house 
sale;*+ a place 
ade,®*> or where 
or where some 


of manufacture 


large establish- 


“shop cost,”* 


“car shop,’? 


[quot Koecher v. Minneapolis, etc., R. 
Co., 122 Minn. 458, 463, 142 NW 874]. 

[b] “Roundhouse” held shop.—‘A 
roundhouse in which machinists are 
regularly employed for the purpose of 
making repairs is a shop within the 


meaning of the statute [Wis. St. 
(1911) § 1816 subsec. 9]. Koecher v. 
Minneapolis, etc., R. Co., 122 Minn. 


458, 463, 142 NW 874 [quot Revolinski 
v. Manistee,-etc., R. Co., 186 Mich. 501, 
509, 152-NW 941]. 


“Roundhouse” see Engine House or 
Roundhouse 20 C. J. p 1261. 


89. Webster New Int. D. [quot 
State v. Garon, 158 La. 1014, 1018, 105 
S 47]. See State v. Garon, 161 La. 
867, 874, 109 S 530 (omitting “or ar- 
tisans7 De 


90. MeNab v. McGrath, 5 U. C. Q. 
B. O. S. (Ont.) 516, 521. 


{a] “This sense is nearly confined 
. « « tO common speech.”’—McNab 
v. McGrath, 5 U. Cc. Q. B. O. S. (Ont.) 
516, 521. 


91. State v. Garon, 161 La. 867, 874, 
109 S 530, - 
{a] “Where a man repairs vehi- 


cles.”’—State v. Garon, 
874, 109 S 530. 


92. Webster New Int. D. quot 
State v. Garon, 158 La. 1014, 1018, 105 
S 47]; State v. Garon, 161 La. 867, 
874, 109 S 530. 


93. See ll C. J. p 919. 


94. Webster New Int. D. [quot 
State v. Garon, 158 La. 1014, 1018, 105 
S 47]; State v. Garon, 161 La. 867, 
874, 109 S 530. See also Machine 38 
C. J. p 330 text and note 84. 


95. See Open 46 C. J. p 1109 text 
and note 9. See also “Closed Shop” 11 
Cad DIA Ie 


96. Webster New Int. D. quot 
State v. Garon, 158 La. 1014, 1018, 105 
S 47]; State v. Garon, 161 La. 867, 
874, 109 S 530. 


[a] “Where a man repairs shoes.” 
are sae v. Garon, 161 La. 867, 874, 109 
s ; 


97. Woolfe v. Ohio Oil Co., 286 Fed. 
329, 332. 


[a] What term includes: (1) Un- 
der Oh. Gen. Code § 1002, defining the 
term, the “definition of ‘shops and 
factories’ is comprehensive enough to 
include any building in which there 
are mechanical appliances or ma- 
chinery.” Woolfe v. Ohio Oil Co., 286 
Fed. 329, 332 (where the section is 
quoted in full). (2) Under Oh. Gen. 
Code § 1027, as to safeguarding ma- 
chinery, held to include a gas engine 
in small pumping station, supplying 


6k La. 867; 


“elosed shop,”®? “machine shop,”®* “open shop, 
“shoe shop,”?® “shops and factories,”®? and “shops, 
facilities, and terminals. 

[§ 3] 2. Used Adjectively. 
word may be used as an adjective.°® 

Shop card. According to a railroad custom, a card 
placed upon crippled cars to denote that they were 
injured and were to be taken to the shops for repalr, 
to give notice to all concerned of the condition and 
destination of crippled cars.* 

Shop steward. 
duty is to keep a record of all non-union men on 
works where he is employed, and present their names 
at the branch meeting.” 


Other phrases: 


995 


98 


In this sense, the 


An officer of a labor union, whose 


“Shop and office employees,’ 


“shop drawings,”> “shop employee,”’® 


oil 
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power for pumping adjoining 
wells. Woolfe v. Ohio Oil Co., 
Fed. 329, 331, 332. 


98. Missouri, etc., R. Co. v. State, 
(Tex. Civ. A.) 275 SW 678, 676. s 


[a] “Shop facilities and termi- 
nals” compared.—Missouri, etc., R. 
en os erates (Tex. Civ. App.) 275 SW 

7 676. 


99. See cases infra this section. 


1. Shuster v. Philadelphia, etc., R. 
Co., 22 Del. 4, 8, 62 A 689. 


2. State v. Dyer, 67 Vt. 690, 704, 32 
A 814 (where it was also said to be 
hig duty to notify every nonunion 
mdf to report at such meeting and 
ss, the obligation of the organiza- 
ion). 


3. Revolinski v. Manistee, ete., R. 
Co., 186 Mich. 501, 507, 152 NW 941; 
Koecher vy. Minneapolis, etc., R. Co., 
122 Minn. 458, 460, 142 NW 874; Kiley 
v2,Chicago,ete:,, RerCoz, 138) Wis) 205; 
224, 119 NW 309, 120 NW 756 [aff 142 
Wis. 154, 159, 125 NW 464]. 


4. Berlin Iron Bridge Co. v. Ameri- 
can Bridge Co., 76 Conn. 1,11, 55 A 573. 


[a] Construed in contract.—Cer- 
tain contracts “say that ‘the term 
shop cost shall include labor, ma- 
terial, and general shop expense, f. o. 
b. cars at works of party of the first 
part; i. <6. offs the = plain titt. on aoe 
The trial court - held in effect 
that ‘shop cost,’ as used in these three 
contracts, meant shop cost only at the 


works of the plaintiff and 
not at the works of other parties. We 
think this ruling was correct. The 


parties themselves have said what 
‘shop cost’ should mean and we see 
no good reason why that meaning 
should not prevail.” Berlin Iron 
Bridge Co. v. American Bridge Co., 
76:Conn. 13105 Th, 55 Ab Tee 


5. New York Architectural Terra 
Cotta Co. v. Williams, 102 App. Div. 
1, 18, 92 NYS 808. 


[a] They have been held to be the 
“punching sheets” used in nearly all 
shops working in steel construction. 
New York Architectural Terra Cotta 
Co. v. Williams, 102 App. Div. 1, 13 
92 NYS 808. ; 


[b] “Detailed drawings” distin- 
guished.—The phrase “detailed draw- 
ings,” as used in a contract under 
which a party furnished steelwork 
for a building, meant a plan showing 
the position of each column, beam, 
ete, and not “punching sheets” or 
shop drawings.” New York Architec- 
tural Terra Cotta Co. v. Williams, 102 
ADD: Divusis shoe 192. Nias ORs 


6. Revolinski v. Manistee, ete, R, 


For later cases, developments and changes in the law see Annotations, same title and section number 


a 


“shop facilities and terminals,”? and “shop rights? 


[9 4] C. In Connection with Mercantile Pursuits 
A building,® a house,!® an apart- 
ment,*? or a room or suite of rooms,}? appropriated 
to the selling of wares at retail, or in which 
goods are offered openly for sale,1# or in which 
goods, wares, drugs, ete., are sold by retail;15 
any building, or portion of a building, booth, stall 
or place where goods are exposed or offered for sale 
by retail;*® any building or room used for carrying 
on any trade or business adapted to be carried on 
in a building or room and employing a stock in 
trade,’ or where any kind of article or traffic is 


—1l1. As Noun. 


Co., 186 Mich. 501, 510, 152 NW 941; 
Boesler v. Copper Range R. Co., 184 
Mich. 430, 433, 151 NW 560; Koecher 
v. Minneapolis, ete., R. Co., 122 Minn. 
458, 462, 142 NW 874; Ruck v. Chi- 
Caso rele., kh. Co., 153..Wis. los, 167, 
140 NW 1074. 


[a] Held “shop employees.’—(1) 
“Machinist regularly em- 
ployed at a roundhouse to repair loco- 
motives ew aS 2 SROD. | em 
ployee within the meaning of Wis. 
St. (1911) § 1816 subs 9. Koecher v. 
Minneapolis, ete., R. Co., 122 Minn. 
458, 463, 142 NW 874. To same effect 
Revolinski v. Manistee, ete, R. Co., 
186 Mich. 501, 509, 510, 152 NW 941. 
(2) Roundhouse men. Boesler  v. 
Copper Range R. Co., 184 Mich. 430, 
433, 151 NW 560. (3) “A shop em- 
ployee who goes into the shop yard 
or even a great distance from the shop 
for the purpose of performing the 
kind of labor which is ordinarily done 
in the shop.”’ Ruck v. Chicago, etc., R. 
Co., 153 Wis. 158, 167, 140 NW 1074 
[quot Revolinski v. Manistee, etc., R. 
Co., Supra (both cases construing the 
exception of “employees working in 
shops or offices’’ from the operation 
of a statute abrogating the common 
law fellow-servant doctrine in connec- 
tion with railroads) ]. 


Ma MISSOULL, HOLC mrt. COueVs Stace, 
Ciex. Civ. A:).275 SW 673, 676. 


[a] What term includes.—(1) 
Agreement of railroad to maintain 
“shop facilities’ and “terminals” at 
point in question, considered in its 
entirety, held to require maintenance 
and operation of division superin- 
tendent’s and train dispatcher’s office. 
Missouri, etc., R. Co. v. State, (Tex. 
inva Aw) 2D) SW) 673,916.06. (2): ) 4 ane 
terms . are used in the agree- 
ment in a broader sense than their 
ordinary meaning, since they are the 
general terms by which the contract- 
ing parties intended to include all of- 
fices, forces, means, equipment, facil- 
ities, etc., necessary to carry on and 
maintain the shops and _ terminals 
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ab te without specifically naming 
each thing to be maintained.” Mis- 
souri, etc., R. Co. v. State, supra. (3) 


“The ‘shop facilities’ would be use- 
less without the shops, and was meant 
to include the shops.” Missouri, etc., 
R. Co. v. State, supra. 


“Shops, facilities, and terminals” 
compared see supra § 2 note 98 [a]. 


8. North v. Atlas Brick Co., (Tex. 
Civ. A.) 281 SW 608, 616. 


[a] “An implied license to use the 
patent process expressed in the pat- 
ent, without payment of royalty, 
.. . is sometimes designated a 
‘shop right.’’” North v. Atlas Brick 
Co., (Tex. Civ. A.) 281 SW 608, 616. 


9. “Building” 9 C. J. p 683. 


[a] “fhe English ‘shop’ is_ the 
building itself.”—-Richards v. Wash- 


ington F. & M. Ins. Co., 60 Mich. 420, | 


425, 27 NW 586. 


SHOP 


10. “House” 30 C. J. p 472. 

11. “Apartment” 3 C. J. p 250. 

12. “Room” 54 C. J..p 1102. 

13. Century D. [quot State v. 


Sprague, 149 Mo. 409, 419, 50 SW 901]; 
Imperial D. [quot Miles v. Hall, 1 
OntElCas 41, 67]; Webster D. [quot 
Salomon v. Pioneer Co-op. Co., 21 Fla. 
374, 384, 58 AmR 667; State v. O’Con- 
nell, 26 Ind. 266, 267; State v. Garon, 
161 La. 867, 874, 109 S 530; State v. 
Smith, 5 La. Ann. 340, 341; State v. 
Canney, 19 N. H. 135, 137]; Webster 
Int. D. [quot Petty v. State, 58 Ark. 
1, 2,22 SW 654]; Webster New Int. D. 
[quot State v. Garon, 158 La. 1014, 
1018, 105 S 47]; 22 A®&EEnclL (1st ed) 
p 778 [quot State v. Hanlon, 32 Or. 95, 
100, 48 P 353]; State v. Garon, 161 
La. 867, 874, 109 S 530; Richards v. 
Washington F. & M. Ins. Co., 60 Mich. 
420, 425, 27 NW 586; State v. Morgan, 
STINE CR 641596435 SSH 9275 states. 
Sandy, 25 N: ©. 570; 574. 


“Retail” 54 C. J. p 737. 


14, "State v. Sandy, 25 N: C. 570, 
574, 
15. Imperial D. [quot Miles v. 


Hall, 1 OntE]Cas 41, 67]; Webster D. 
[quot Salomon v. Pioneer Co-op. Co., 
21 Fla. 374, 384, 58 AmR 667; State 
v. O’Connell, 26 Ind. 266, 267; State 
v. Garon, 161 La. 867, 874, 109 S 530; 
State v. Smith, 5 La. Ann. 340, 341; 
State tv wCanney, 19) Ni SEY 135; T3875 
Webster Int. ,D. [quot Petty v. State, 
58 Ark. 1, 2, 22 SW. 654]; Webster 
New Int. D. [quot State v. Garon, 158 
La. 1014, 1018, 105 S 47]. 


[a] Similar definitions—(1) “A 
building in which goods, wares, or 
merchandise are sold at retail” (22 


A&EEncl (1st ed) p 778 [quot State v. 
Hanlon, 32 Or. 95, 100, 48 P 353]) (2) 
or “in which small quantities of goods, 
wares, or drugs, and the like, are 
sold” (State v. Morgan, 98 N. C. 641, 
643, 3 SE 927). 


16. Shop Regulations Act, Rev. St. 
(1913) ec 180 § 2 as amended by Act 
(1918) ec 81 [quot In re Perley, 30 Man. 
444, 446, 33 CanCrCas 144, 52 DomLR 
363, [1920] 2 WestWkly 524]. 

17. State v. Garon, 161 La. 867, 871, 
109 S 530 [quot Cyc]; Boston Loan 
Co. v. Boston, 137 Mass. 332, 336. 

18. Richards v. Washington F. & 
M. Ins. Co., 60 Mich. 420, 425, 27 NW 
586, 

19. Worcester D. [quot Salomon v. 
Pioneer Co-op. Co., 21 Fla. 374, 384, 58 
AmR 667; State v. Garon, 161 La. 
867, 871, 874, 109 S 530 (quot Cyc) ]. 


20. Richardson D. [quot State v. 
Canney, 19 N. H. 135, 137]. 

g1y Rerev. Sanders) 9) (Cy & iP. 79; 
88 ECL 58, 173 Reprint 748. 

22. Richardson v. Austin, 12 Austr. 
Culm Rwl63, 476; 

23. Richardson v. Austin, supra. 


[58 Codals, 69k 


sold;*® a place, building or room in which things 
are sold;*® a place for the purpose of containing 
merchandise for sale protected from the weather,?° 
or for the sale of articles,?+ or goods,?? stored and 
brought there for the purpose of being sold;?* a 
place kept and used for the sale of goods;?* a place 
not only for selling but for storing goods;?5 a. place 
where anything is sold,?* where customers are 
served,** where goods are bought and sold,?° or 
sold*® at retail,?° but not consumed,*! where ordi- 
nary retail selling and the serving of customers takes 
place,*? or where things are publicly sold;?* a re- 
tail establishment ;** a room, department or build- 


[a] Held to be “shop.”—Premises, 
which are closed and locked at night 
and used by the tenant for receiving 
and storing produ¢e, both his own and 
that sent by others to be sold and 
where he holds periodical auction 
sales and also sells by private con- 
tract goods of his own and of others 
held to be a “shop” within the mean- 
ing of the Markets Act 1890 (Vict.) 
(No. 1115 § 25). Richardson v. Aus- 
tin, 12 Austr. C. L. R. 463, 467, 475. 


24 Anderson L. D. [quot Petty v. 
State, 58 Ark. 1, 2, 22 SW 654]; Com. 
v. Riggs, 14 Gray (Mass.) 376, 378, 77 
AmD 333. 

25. Pope v. Whalley, 6 B. & S. 303, 
313, 118 ECL 303, 122 Reprint 1208. 
See Dennis v. Hutchinson, [1922] 1 K. 
B. 693, 697. 


[a] “Prima facie a shop is a place 
where goods are sold by retail and 
stored for sale.’”” Dennis v. Hutchin- 
son, [1922] 1 K., B- 693, 697-2 


26. Johnson D. [quot 
State, 18 Conn, 4382, 440]. 


27. Gordon Hotels, Ltd. v. London 
County, [1916] 2 K: B. 27, 36. See 
Prance v. London County, [1915] 1 K. 
B. 688, 695 (“a shop exists for the 
purpose of serving customers’). 


28. Barth v. State, 18 Conn. 432, 
439 [quot Salomon v. Pioneer Co-Op. 
Co., 21 Fla. 374, 384, 58 AmR 667]. 
But see Sparrenberger v. State, 53 
Ala. 481, 483, 25 AmR 643 [quot State 
ve Hanlon, 32 7Ora95.L0L 42s Pe sbenre 


[a] Contrary view.—‘‘We never 
speak of the place in which 
goods are bought and sold as a shop.” 
Sparrenberger v. State, 53 Ala. 481, 
483, 25 AmR 6438 [quot State v. Han- 
jon; 32 Or. 95, L048 Poa. 


29. Hittinger v. Westford, 135 
Mass. 258, 262; Dennis v. Hutchinson, 
[1922] dK. BS 693.9697; USt. Adbanis ave 
Battersby, 3 Q. B. D. 359, 362; Lon- 
don, ete., Land, etc., Co. v. Field, 16 
Ch. D. 645, 648; Richardson y. Austin, 
12 Austr. Cy bes 463) 476. 


30. Com. v. Annis, 15 Gray (Mass.) 
197%). 199548 Dennis” v.. <Elutchinson; 
[1922] 1 K. B. 6938, 697; London, ete,, 
Land, etc., Co. v. Field, 16 Ch: D. 645, 
648; Richardson v. Austin, 12 Austr. 
CALS EY et G Shea: 


31. St. Albans v. Battersby, 3 Q. 
B. D. 359, 362 (distinguishing “beer- 
shop” from ‘‘beer-house’”’). See Lon- 
don, ete., Land, etc., Co. v. Field, 16 
Ch. D..645, 648 (applied to beershop, 
‘it does not matter whether the beer 
is consumed on the premises or not’’). 


32. Dennis v. Hutchinson, [1922] 1 
K. B. 693, 698. 


33. McNab v. McGrath, 5 U. C. Q. 
B. Oo: Si (Ont!) 516, 520: 

34. Gordon Hotels, Ltd. v. London 
County, [1916] 2 K. B. 27, 33 (within 
Shop Act [1912] § 19). 


“Establishment” 21 C. J. p 903. 


Barth v. 


692 [58 C.J.] 


ing devoted to a particular line;?® a small establish- 
ment;°® a stall,?7 at which goods are sold,®* or in 
which assistants are employed for hire; 
kept for the sale of goods;*! a structure or room 1n 
which goods are kept and sold at retail.*? 

In construing particular 


What term includes. 


35. Webster New Int. D. [quot 
State v. Garon, 158 La. 1014, 1018, 105 
S474; State v. Garon, 162 Wares67,; 
874, 109 S 530. 


“Department” 18 C. J. p 490. 


36. Webster New Int. D. [quot 
State v. Garon, 158 La. 1014, 1018, 105 
SAT lee states v.. Garon. Wous dan c8er- 
874, 109 S 530. 


37. Shop Hours Act of 1892 (55 & 
56 Vict. ec 62) §§ 4, 9 [quot Smith v. 
Heyley PL9020) IMS BS 2865 288hin Low, 
v. Bonarius, 1 Austr. C. L. R. 578, 583. 
See Richards v. Washington F. & M. 
Ins. Co., 60 Mich. 420, 426, 27 NW 586. 


[a] Stall composed of board and 
trestles may be “shop.”’—In holding 
that a particular stall so described 
was not a shop, the court said: ‘In so 
holding I desire to say nothing which 
can give rise to the impression that 
we are deciding that this stall may 
not be a shop for some of the pur- 
Hours Act, 


poses of the Act [Shop 
1892 (55 & 56 Vict. ec 62) §§ 3, 4, 9.” 
Smith v. Kyle, [1902] 2 KK B. 286, 
288. 

[b] “Stall distinguished.—'"'The 
English ‘shop’ is the building itself, 


as distinguished from a place of sale 
which is open, like a ‘stall.’”’ Rich- 
ards v. Washington F. & M. Ins. Co., 
60 Mich. 420, 426, 27 NW 586. 
“Stall” [36 Cyc 813]. 

38. Low v. Bonarius, 1 Austr. C. L. 
578, 583. 

39. Shop Hours Act of 1892 (55 & 
56 Vict. ¢ 62) §§ 4, 9 [quot Smith v. 
Kyle, [1902] 1 K. B. 286, 288 (‘unless 
the context otherwise requires’’); 
Savoy Hotel Co. v. London County, 
PLIOCI ROB 665) 6600; 


[a] Statutory definition.—'Retail 
and wholesale shops, markets, stalls, 
and warehouses in which assistants 
are employed for hire.” Shop Hours 
Act ot 1892 (bh & 56 Vict. 6 62) § 9 
[quot Savoy Hotel Co. v. London 
County, [1900] 1 Q. B. 665, 669 (where 
this is said to be “the primary mean- 
ing that the word bears throughout 
the Act’’)]. 


40. Worcester D. [quot Salomon v. 
Pioneer Co-op. Co., 21 Fla. 374, 384, 
58 AmR 667]; Barth v. State, 18 
Conn. 432, 444; State v. Smith, 5 La. 
Ann. 340, 341; Martin v. Portland, 81 
Me. 2938, 297,17 A 72; Boston Loan Co. 
Ve nSOStoOn,, sot) MASS coors wooo wEbit— 
tinger v. Westford, 135 Mass. 258, 262; 


1% 


Com. v. Annis, 15 Gray (Mass.) 197, 
199; Com. v. Riggs, 14 Gray (Mass.) 
SHO, OILS, ule AID saan. sRAchardsim iw. 


Washington F. & M. Ins. Co., 60 Mich. 
420, 425, 27 NW 586. 


[a] “Store” compared.—(1) In 
general. Salomon vy. Pioneer Co-op. 
Cone Blais, oso. p Amar Obra Ce) 


Used in a statute the word has been 
said to have no broader meaning than 
“store.” Martin v. Portland, 81 Me. 
293, 297, 17 A 72; Hittinger v. West- 
ford, 135 Mass. 258, 262. 


[b] “Store” equivalent.—(1) ‘In 
conversation, we speak of a ‘store’ as 
a place where goods are exposed for 
sale thus giving it the same meaning 
as ‘shop.’”’ State v. Canney, 19 N. H. 
135, 137 (but recognizing distinction 
between the terms when used in stat- 
ute) [quot State v. Hanlon, 32 Or. 95, 


SHOP 


39 a store*°® 


OD iS se youl eee) ee holding that 
proof of stealing from a “store” sup- 
ported an indictment for larceny In a 
“shop”, the court said: ‘‘The fact that 
the owner, in testifying, termed the 
building a store, was unimportant, 
Whatever name he might give to the 
building, it was nevertheless a shop. 

Com. v. Riggs, 14 Gray (Mass.) 376, 
878, 77 AmD 333. (3) “In the United 
States, shops for the sale of goods of 
any kind, by wholesale or retail, are 


often called stores.” Webster D. 
[quot State v. Smith, 5 La. Ann. 340, 
841]; State v. Canney, supra. (4) 


“In this country shops for the sale 
of goods are frequently called stores.” 
Anderson L. D. [quot Petty v. State, 
5s pAria 12a 22 SWiiGo4 Is ae COmrmns 
Annis, 15 Gray (Mass.) 197, 199. (5) 
Substitution of word ‘store’ for stat- 
utory word “shop,” in indictment. for 
breaking and entering with felonious 
intent, held not fatal. State v. Smith, 
supra. (6) ‘The names ‘shop’ and 
‘store’ may be used interchangeably, 
and although the indictment charges 
the appellant with keeping open a 
store and the Witness denominates it 
a butcher shop, in common parlance 
the meaning is the same.”’ Petty v. 
State;1568 Ark 1, 3, 22 SW (6545) 7) 
“The word ‘store’ is commonly used 
in this country as the equivalent of 
the English word ‘shop’.” Richards 
v. Washington F. & M. Ins. Co., 60 
Mich. 420, 425,27 NW 586. (8) “The 
words ‘store’ and ‘shop’ were held to 
be of equivalent import.’ Salomon v. 
Pioneer Co-Op. Co., 21 Fla. 374, 384, 
58 AmR 667 [cit Barth vy. State, 18 
Conn. 432, 489]. But see [c] infra 
this note. 


[ec] “Store” distinguished.—(1) 
“In common parlance the two words 


have a distinct meaning.” Sparren- 
berger v. State, 53 Ala. 481, 483, 25 
AmR 648. (2) Referring to a loan 


company’s place of business, the court 
said: “It is not properly a store, it 
comes within the broader designation 


of ‘shop’.” Boston Loan Co. v. Bos- 
ton, Love Massa soar. clots lone meine 


word ‘shop’ in any signification which 
may be given it, is narrower in mean- 
ing than the word ‘store’ and cannot 
therefore be deemed its equivalent, or 
of the same legal import.” Sparren- 
berger v. State, 53 Ala. 481, 484, 25 
AmR 643. (4) “We do not always 
mean a ‘store’ when we use the word 
‘Shop? State tv. 'Canniey,, 9) IN. se 
135, 137 [quot State v.. Hanlon, 32 Or. 
95 p LOIS Pe Sem eo) emin VWVierkecos= 
nize a difference between the mean- 
ings of these two words. Thus we do 
not call the place where any mechanic 
art is carried on a ‘store,’ but we give 
its the snamexvoL «Shop, gas auetailor/s 
shop, a blacksmith’s shop, a_ shoe- 
maker’s' shop.’ State v. Canney, 
supra 
(6) “We would. not say that the 
terms ‘store’ and ‘shop’ may, under all 
circumstances, be used indiscrimin- 
ately for each other.” Barth v. State, 


18 Conn. 432, 440. 
“Store” synonymous see infra text 
and note 53. 2 


“Store” [36 Cyc 1326]. 


41. Johnson D. [cit Barth v. State, 
18 Conn. 432, 440]. 


42. State v. Hanlon, 32 Or. 95, 100, 
48 P 353. See Smith v. Kyle, [1902] 


-Rutherford v. 


(quot State v. Hanlon, supra].. 


statutes, “shop,” in this sense, has been held to in- 
clude a dwelling house when sales are made there- 
in,*® a hotel,** a licensed public house,*? any premis- 
es where any retail trade or business is carried on,*® 
a restaurant,*? and the cabin of a vessel.*® 
other hand, in construing other statutes, the term 


On the 


Dike BS Oma s oe 


[a] In England this is said to be 
the meaning. State vy. Hanlon, 32 Or. 
95, 100, 48 P 3538. 


{[b] Permanent structure.—In con- 
struing Shop Hours Act 1892 (55 & 56 
Vict. c 62) §§ 4, 9, the court said: 
“The word ‘shop’ as used in § 4, ap- 
plies to structures which are in the 
nature of permanent structures and 
not to a mere temporary erection of 
a board and trestles such as existed 


here.” . Smith v. Kyle, [190211 KB: 
286, 289. But see supra note 37 [a]. 
43. State v. Madison, 23 S. D. 584, 


591, 122 NW 647. 


[a] “A dweliing house when it is 
shown that intoxicating liquors are 
kept therein; and sales made therein, 
may be properly regarded as a:shop 
or place of public resort [within Laws 
1907, p. 363, c. 173, § 8, governing is- 
suing of search warrants].” State v. 


Madison, 23 S. D. 584, 591, 122 NW 
647. 
44. Savoy Hotel Co. v. London 


County, [1900] 1 Q. B. 665, 669 [quot 
Rutherford v. Trust Houses, Ltd., 
[19269 12 KS Bie 321, 282i But see 
infra text and note 50. 


[a] Construing Shop Hours Act 
(1892) § 9, the court said: “We are 
bound so to interpret the Act as to 
make it include the Savoy Hotel.” 
Savoy Hotel Co. v. London County, 
[1900] 1 Q. B. 665, 669 [quot Ruther- 
ford v. Trust Houses, Ltd., [1926] 1 
Ie eh ele Bya lle 


“Hotel” see Innkeepers § 1 text and 
notes 4-8. 


45. Savoy Hotel Co. v. London 
County, [1900] J Q. B. 665, 669 [quot 
Trust Houses, Ltd., 
[1926] 1 K. B. 321; 327]. See Prance 
v. uondon County; [1915] 1K. Bi 688, 
696 (“ordinary licensed premises or 
premises for the sale of intoxicating 
liquors are called ‘a shop’ [within 
Shop Acts, 1912]’’). 


_ [a] “Every place of business hav- 
ing a public house license must be 
held within the Act [Shop Hours Act 
1892 § 9).” Savoy Hotel Co. v. Lion- 
don County, [1900] 1 Q. B. 665, 669 
[quot Rutherford v. Trust Houses, 
etd, eo 26iei Ke Boies oo vale 


“Public house” see Public § 46. 


46. Shops Act of 1912 (2 Geo. Ve 
3) § 19 [quot Rutherford v. Trust 
Houses, Ltd., [1926] 1 K. B. 321) 325: 
Wallace v. Dixon, [1917] 2 Ir. 236, 244, 
and cit Gordon Hotels, Ltd. v. London 
County, “196M 2 Ko -By 2382 tele 
luish v. London County, [1914] 3 K. B. 
BLO Seti. 

47. _Melluish yv. London County, 
[1914] 3 K. B. 325, 329 (under English 
Shop Act of 1912). But see infra text 
and note 52. 


{a] Restaurant kitchen.—‘“‘Under 
any but very exceptional circumstanc- 
es the kitchen of the restaurant must 
be part of the shop, because it is part 
of the premises where the business of 
retailing eatables is carried on.’ Mel- 
luish_v. London County, [1914] 3 K. 
BAS 2D oso 


“Restaurant” 54 C. J. p 729. 


48. State v. Carrier, 5 Day (Conn. 
131, 132; Rex vy. Humphrey, 1 Boot 


For later cases, developments and changes in the law see Annotations, same title and section number. 


has been held not to include a eats a hotel,°°® 
a place of amusement,°®! or a restaurant.® 


Synonyms. Sometimes the word is used as synon- 
ymous with “store,”’®® “storehouse,”>4 
house.””°° 

Phrases: 


(Conn.) 63 (both cases under burglary 
statute). 


49. State v. Garon, 158 La. 1014, 
1018, 105 S 47 (statute punishing 
breaking and entering). 


[a] “Garage” distinguished.—‘'The 
word certainly does not convey the 
meaning of the word ‘shop.’ It is 
broader than that word. Nor 


does it necessarily include the mean- 
ing of that word.” State v. Garon, 
Saleen OTe O19) 0 or Saale 


[b] “‘Garage’ is not equivalent.” 
—State v. Garon, 158 La. 1014, 1018, 
105 S 47. ‘ 


“Garage” see lLivery-Stable 
Garage Keepers § 2. 


50. Gordon Hotels, Ltd. v. 
County, [1916] 2 KB. 27, 33. 
Supra text and note 44. 


[a] In construing Shop Act of 
1912 (2--Geo. V © 3) § 19 the court 
Said: “TI cannot think that an hotel, 
the primary business of which is to 
provide residence for visitors, is a 
Shop within this Act. The Legislature 
was dealing in the Act with retail es- 
tablishments, and an hotel cannot be 
regarded as a retail establishment.” 
Gordon Hotels, Ltd. v. London Coun- 
TENG [DISALGT) A I BAG, aichs 


51. Dennis v. Hutchinson, [1922] 1 
I5G5 18) OOS OOS GURE 


[a] Held not to be ‘“shops.’— 
Booths or stalls containing mechani- 
cal contrivances for playing games of 
mixed chance and skill, by the public 
upon payment of a fee, for prizes of 
goods held not to be shops within the 
Shops (Harly Closing) Act 1920 (10 
& 11 Geo. V ec 58), the court saying: 
“The Legislature intended to exclude 
from the operation of the statute a 
place of amusement like the one in 
question.” Dennis’ v. .Hutchinson, 
Too 2 Hel se 135693), 16.9.9 


“Amusement” 2 C. J. p 1331. 


52.. Com. v. Graham, 176 Mass, 5, 6, 
56 NE 829 (within Sunday statute); 
, Debenham vy. Short, (Tex. Civ. A.) 199 
SW 1147, 1148 (construing lien stat- 
ute). But see supra text and note 
47. 


[a] “A ‘restaurant’ notwithstand- 
ing cigars are sold in it . {eris 
not a ‘store’ or a ‘shop’ within the 
popular meaning of those words.’ 
Debenham v. Short, (Tex. Civ. A.) 199 
Seeley has But Seer Com. vv. 
Graham, 176 Mass. 5, 6, 56 N. EH. 829. 


[b] “A room kept open by a com- 
mon victualler is not a shop within 
the meaning of St. [1895] c. 434, § 2 
[Sunday statute]. But Pr tie 
one of her purposes in keeping the 
place open was the sale of cigars she 
was guilty of the offense charged.” 
Com. v. Graham, 176 Mass. 5, 6, 56 NH 
32938 


538. Anderson L. D.; Rapalje & L. 
L. D.; Webster Int. D. [all quot Petty 
We sicate. oS Ark: 1 25) 22 SW 654d); 
Worcester D. [quot Salomon  v. 
Pioneer Co-op. Co., 21 Fla. 374, 384, 
58 AmR 667]; Barth v. State, 18 Conn. 
432, 439; State v. Smith, 5 La. Ann. 
340, 341. See Com. v. Annis, 15 Gray 
(Mass.) 197, 199, 201; Com. v. Riggs, 
14 Gray (Mass.) 376, 378, TC AG Soe 


[a] In the United States.—(1) 
“Considering the mode of using the 


and 


London 
But see 
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“open shop, 
saloon or other 


or ‘“ware- 


“A certain house ‘used as a shop,’ ”>¢ 


words ‘store’ and ‘shop’ in this coun- 
try, and the meaning usually attached 
to them, - we think that they 
ane= tobe: Considered i ls) Fan as Syme 
onymous terms. Barth v. State, 18 


Conn. 432, 439 [quot Salomon v. 
Pioneer Co-op. Co; 21 Mla. 374, 384, 
58 AmR 667]. (2) “Indeed, it is so 


true that the two words are here in 
common parlance synonymous, as to 
have been a matter of remark by 
English travellers.” Barth v. State, 
18 Conn. 432, 440. 


[b] Not wholly synonymous.—(1) 
“As there is a recognized difference in 
their meaning, we cannot consider 
them synonymous.” State v. Canney, 
OMNES Sih esi LouiOts Sicaicesy-eeelan— 
oes Be Ore, Wy AO Les ie Rishi. | (e)) 
“We recognize a difference between 
the meanings of these two words. 
Thus, we do not call the place where 
any mechanic art is carried on a 
‘store, but we give it the name of 
‘shop,’ as a tailor’s shop, a black- 
smith’s shop, a Sshoemaker’s shop. We 
usually understand by the word 
‘store, a place where goods are ex- 
hibited for sale, but we do not al- 
ways mean a ‘store’ when we use the 
word ‘shop.’” State v. Canney, supra. 
(3) “The word ‘store’ is of larger 
signification than the word ‘shop.’ It 
not only comprehends all that is em- 
braced in the word ‘shop,’ when that 
word is used to designate a place in 
which goods or merchandise are sold, 
but more, a place of deposit, a ‘store 
house.’ In common parlance the two 
words have a distinct meaning. We 
speak of ‘shops’ as places in which 
mechanics pursue their trades, as a 
‘carpenter’s shop,’ ‘a blacksmith’s 


shop,’ ‘a shoemaker’s shop.’ While, if 
we refer to a place where goods and 
merchandise are bought and _ sold, 
whether. by wholesale or retail, we 
Speak of at asear ‘store sic. 1 | Un= 
less in derision, we would never say 
a ‘druz ishop,, but a “drue store.’ 


There are but few, if any, who would 
understand that a man had a ‘store,’ 
and was engaged in buying and sell- 
ing goods or merchandise, if we said 
he had a ‘shop.’ We never speak of 
the place in which a mechanic exer- 
cises his trade as a ‘store,’ nor do we 
speak of the place in which goods are 


bought and sold as a ‘shop.’”’ Spar- 
renberger v. State, 53 Ala. 481, 483, 
25 AmR 643. (4) ‘‘We would not say 


that the terms ‘store’ *and ‘shop’ may, 
under all circumstances, be used in- 
discriminately for each other, where 
they are connected with nothing 
which shows the particular meaning 
intended to be attached to them.” 


Barth v. State, 18 Conn. 432, 440. 

[c] Use in England compared. 
Barth wv. State, 18 Conn. 432, 439; 
Richards v. Washington F. & M. Ins. 
Co., 60 Mich. 420, 425, 27 NW 586. 

Bae iState ven sandy, 700 Nie. 0x00) 
OSs 

[a] Store-house “vulgarly used as 


synonymous with ‘shon.’”—State v. 
Sandy, 25 N. ©. 570, 573. 


“Storehouse” [36 Cyc 1329]. 

55. Webster Int. BD. [quot Petty v. 
State, 58 Ark. 1, 2, 22 SW 654]. 

56. State v. Morgan, 98 N. C. 641, 
643, 3 SE 927. 


[a] Held to be “shop.”—‘A house 
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“drapery shop,”>7 “employed about the business of 
a Shop,’°* “employed in a shop,’®® “fishmonger’s 
shop, 760 “ham and beef shop,’’®! 


“mixed shop,’’®? 


“private shop,”°* “shop, house, store, 


= 7 65 666 bs ‘ N66 
building,”®> “ ‘shop’ or ‘store, 


used for the purpose of a shop is a 
shop while so used . whether 
built for that purpose or not.” State 
v. Morgan, 98 N. C. 641, 644, 3 SE 927 
(within arson statute). 


57. Pope v. Whalley, 6 B. & S. 303, 
3l3, LS WC) 308, 122) Reprint: L209) 


58. London County v. Wettman, 
EreSeANl Wk eS, 1535 TUB N(R. 


[a] ‘Capable of very wide applica- 
tion.’”—London County v. Wettman, 
S22 DANK Bab 3 156: 


[b] ‘May readily be contrasted 

with 3 ‘employed in a shop’ or 
‘in or about a shop.’’” London Coun- 
Mae Wettman, [1922] 1 K. B. 153, 
oo. 


59. London ney v. Wettman, 
(Pe aL ASS Te) WS Was, 


“Employed abort the business of a 


shop” distinguished see supra note 
58 [b]. 
60. Pope v. Whalley, 6 B. & S. 303, 


313, 118 ECL 303, 122 Reprint 1208. 


61. Slattery v. Bishop, 27 Austr. C. 
De LOS se LOSe 
[a] Grocery distinguished.—‘De- 


fendant’s shop is an ordinary ham and 
beef shop, which is said to be a dif- 
ferent class of business from that 
of a grocer. A grocer’s business is 
said to consist in handling goods of a 
heavier and bulkier nature. . e 
The business of a ham and beef shop 
is stated to consist mostly of handling 
small goods over the counter.” Slat- 
tery via Bishop, 27eAusitr eC. limi 05. 
108 (but holding a particular shop 
of this kind where some _ groceries 
were also sold was a grocer’s shop 
within Factory and Shop Act). 


62. Slattery v. Bishop, 27 Austr. C. 
LI N05 08: 
[a] Classed as “grocer’s shop.”— 


“A mixed shop where they sell ham 
and beef, dairy produce and a few 
groceries icy class ecumuacmmral 
grocer’s shop ‘under the Factories and 
Shops Act: “Slattery v. Bishop, 27 
Austr Co iby halon. Os. 


63. Sparrenberger v. State, 53 Ala. 
481, 483, 25 AmR 643; Clayton v. Le 
Roy, [1911] 2°-K Be 1031, 1045 Ceon= 
struing Custom of London regarding 
“market overt’’). 


[a] Not equivalent “open 
store.”—Indictment for Sabbath- 
breaking charging accused kept ‘‘open 
shop,’ where statutory language is 
“open store,” held demurrable. Spar- 
renberger v. State, 53 Ala. 481, 4838, 25 
AmR 648. 


“Market overt” see Market § 12. 


64. Pope v. Whalley, 6 B. & S. 303, 
311, 118 EC 303, 122 Reprint 1208. 


[a] What constitutes so as not to 
violate market statutes.—Pope  v. 
Whalley, 6 B. & S. 3038, 311, 118 BCL 
303, 122 Reprint 1208. 


65. State v. Barr, 39 Conn. 40, 44. 


[a] Held not to include an in- 
closed park under statute making it 
criminal to keep open on Sunday any 
shop, house, etc., in which liquor is 
reputed to be sold. State v. Barr, 39 
Conn. 40, 44. 


66. Boston Loan Co. v. Boston, 137 
Mass. 3382, 336, 337. 


to 
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“shop, store, or wharf,”®? “the business of a shop, 
“wholesale shop,”®® and “a shop’s business. 


[§ 5] 2. As Adjective. In this 


may be used as an adjective,"! as in the phrase “shop 


book.”?? 


Shop assistant. As used in the English Shop Acts, 
the term means any person wholly or mainly em- 
ployed,** in any capacity at the premises in connec- 
tion with the business there carried on,‘* or in a 
shop in connection with the serving of customers,‘? 


67. Boston Loan Co. v. Boston, 
supra. 
68. London County v. Wettman, 


[1922] 1 K. B. 153, 156. 


69. Wallace v. Dixon, [1917] 2 Ir. 
236, 245. 


{a] “The expression ... is an in- 
accurate one.’—Wallace vy. Dixon, 
[1917] 2 Ir: 236,245. 


70. London County v. Wettman, 
PLO2Z2 ey Ke BS 53 156: 


71. See infra this section. 


72. McWhorter v. Tyson, 203 Ala. 
509, 512, 838 S 330; Rhoades v. New 
York Cent., etc., R. Co., 227 Mass. 138, 
141, 116 NE 244; Schmargon v. Rosen- 
eg 192 App. Div. 148, 147, 182 NYS 


[a] Held not to be “shop books.” 
—(1) Account books kept by various 
clerks, each of whom had only lim- 
ited knowledge as to the facts entered 
therein, held not to be shop books 
where the clerks who made the en- 
tries were available as witnesses, but 
were not called to give what testi- 
mony they could to the correctness of 
the books. Schmargon v. Rosen- 
stein, 192 App. Div. 143, 147, 182 NYS 
343. (2) In action for death under 
federal Employers’ Liability Act (Act 
Cong. April 22, 1908, c 149, 35 St. 65 
[45 USCA §§ 51-59]), the book and 
entries of an express messenger on 
the train on which decedent was 
killed, not being required by law to 
be made, held not to be ‘shop books.” 
Rhoades v. New York Cent., etc., R. 
Co., 227 Mass. 138, 141, 116 NE 244. 
(3) ‘Neither the private check book 
as a whole nor the stub part of it is 
prima facie a ‘shop book.’” Mc- 
Whorter v. Tyson, 203 Ala. 509, 512, 
83 S 330. 


“Shop book” rule of evidence see 
Evidence § 1034 et seq. 


73. See cases infra notes 74-77. 


74. Shop Act of 1913 (2 & 3 Geo: 
Vc 24) § 1 subs 5 [quot Rutherford 
v. Trust Houses, Litd., [1926] 1 K. B. 
321, 326; Melluish v. London County, 
Ota ee ee Be 32ip, oxo. 


{a] Effect of two statutes com- 
pared.—Provisions of Shop Act (1913) 
§ 1 subsec 1 compared with those of 
Shop Act (1912) § 19. Rutherford v. 
Trust, Houses, Ltd., 44926]..1 KK. B. 
321, 326. 


[b] Held to be “shop assistants.” 
—Waiters employed exclusively in 
restaurant. Rutherford Vv. Trust 
Houses, Ltd., [1926] 1 K. B. 321, 327, 
ZS COC, Coleus 


75. Shops Act of 1912 (2 Geo. V 
ec 3) § 19 [quot Rutherford v. Trust 
Houses, Ltd., [1926] 1 K. B. 321, 325; 
Dennis v. Hutchinson, [1922] 1 K. B. 
693, 699; Wallace v. Dixon, [1917] 2 
Ir. 236, 249; Gordon Hotels, Ltd. v. 
London County, [1916] 2 K. B. 27, 33; 
Prance v. London County, [1915] 1 
K. B. 688, 693]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sense the word 


[a] “Serving customers” distin- 
guished from “in connection with the 
serving of customers.” Melluish v. 
London County, [1914] 3 K. B. 325, 
327. 


{b] “There must be a direct con- 
nection with the serving of customers 
and not a remote and indirect con- 
nection.” Melluish v. London Coun- 
ty, [1914] 3 K. B. 325, 328 [quot Gor- 
don Hotels, Ltd. v. London County, 
[1916] 2 K. B. 27, 35; Prance v. Lon- 
don County, [1915] 1 K. B. 688, 694]. 


{[c] Held to be “shop assistants.” 
—(1) A kitchen maid employed in 


“washing up plates and preparing veg- 


etables for cooking in a restaurant 
kitchen. Melluish v. London County, 
[1914] 3 K. B.325, 328.5 (2). TA kiteh- 
en porter, a knife man, a larder cook 
and a working cook all employed in 
a hotel kitchen which served both the 
dining rooms of the ‘hotel proper, 
where resident guests. principally 
were served, and a grillroom or res- 
taurant for the accommodation of 
nonresidents. Gordon Hotels, Ltd. v. 
London County, [1916] 2 K. B. 27, 29, 
35. (3) A potman in a public house. 
Prance v. London County, [1915] 1 K. 
B. 688, 693. 


[d] Held not to be “shop assist- 
ants.”—(1) Hotel kitchen clerk 
whose duty it was to obtain supplies 
but who had nothing to do with the 
preparation or actual serving of meals 
to customers. Gordon Hotels, Ltd. v. 
London County, [1916] 2 K. B. 27, 34. 
(2) Waiters in the dining room and 
smoking room of a hotel proper which 
were mainly used by the residents in 
the hotel although the rooms were 
also open to nonresidents. Gordon 
Hotels, Ltd. v. London County, [1916] 
2 Ke Be u2 Ts 8352 30s 


76. Shops Act of 1912 (2 Geo. V 
ec 3) § 19 [quot Rutherford v. Trust 
Houses, Ltd., [1926] 1 K. B. 321, 325; 
Dennis v. Hutchinson, [1922] 1 K. B. 
693, 699; Wallace v. Dixon, [1917] 
2 ir? 236, 249°) Prances wer london 
County, [1915] 1 K. B. 688, 693]. 


77. Shops Act of 1912 (2 Geo. Ve 
38) § 19 [quot Rutherford v. Trust 
Houses,’ Ltd., [1926] 1 K..B. 321, 325; 
Dennis v. Hutchinson, [1922] 1 K. B. 
693, 699; Prance v. London County, 
[LOL6d) 2 KB H688, 69842 


78. Webster New Int. D. See 
State v. Smith, 5 La. Ann. 340, 341. 


_ [a] “In common parlance, in speak- 
ing of going to places, known by no 
other names than stores, to purchase 
goods, we speak of going a shopping.” 
State v. Smith, 5 La. Amn. 340, 341. 


79. See Shop ante. 
80. See Shop ante. 
Si, Sees Dealer! 17 "Civ Ia we 4: 


Merchant 40 C. J. p 648. See also 
Keeper 35 C. J. p 900; Shop ante. 


82. State v. Cohen, 73 N. H. 543, 
544, 638 A 928. 


“Keeper” 35 C. J. p 900. 


of purchasing or inspecting goods. 
SHOP ASSISTANT.*® 
SHOP CARD.°° 
SHOPKEEPER.** 
ty,S? or small,8* dealer;8* a trader who sells goods 
in a shop at retail;*® one who keeps a shop for the 
sale of goods;87 sometimes a tradesman,** or ven- 
dor of merchandise.*® 


or the receipt of orders,”® or the despatch of goods.*7 
[§ 6] 3. As Verb. To visit shops for the purpose 


a 78 


A keeper of a shop;*? a pet- 


“Shop” ante. 


83. State v. Cohen, 
545, 63 A 928. 


“Petty” 48 C. J. p 1053. 


84. Sparrenberger v. State, 53 Ala. 
481, 484, 25 AmR 643; White Moun- 
tain Fur Co. v. Whitefield, 77 N. H. 
340, 342, 91 A 870. 


[a] “Depends on the extent not 
the character of his business.” White 
Mountain Fur Co. y. Whitefield, 77 
N. H. 340, 342, 91 A 870. 


73 N.. H. 543, 


[b] “Merchant” distinguished.— 
(1) “The word ‘shop-keeper’ was 
employed, [in a Sunday statute], 


from abundant caution, to exclude a 
construction which might have been 
supposed possible, if the word mer- 
chant stood alone, that only large, 
not small, dealers were within the 
statute.” Sparrenberger v. State, 53 
Ala. 481, 484, 25 AmR 643. (2) “If 
his business is large he is a merchant, 
and if it is small he is a shop-keeper.” 
White Mountain Fur Co. v. White- 
field, 77 N. H. 340, 342, 91 A 870. : 


Compared with “merchant” see 40 
Cc. J. p 645 note 47 [b]. 


“Merchant” 40 C. J. p 643. 
85. See cases supra notes 82-84. 


[a] “Dealer” not synonymous.— 
“‘Dealers’ and ‘shopkeepers’ are not 
Synonymous terms.” State v. Cohen, 
73 N. H. 543, 544, 63 A 928. 


“Dealer” 17 C. J. p 1154. 


“Dealer” distinguished see 17 C. J. 
p 1156 note 93 [c]. 


86. “Century D. [quot State v. 
Cohen, 73 N. H. 548, 544, 63 A 928]. 


{a] “In distinction from a mer- 
chant or one who sells by wholesale.” 
Ste v. Cohen, 73 N. H.-543, 544, 63 


“Retail” 54 C. J. p 737. 
“Prader”? [38 Cyc 916]. 


87. Century D. [quot State vy, 
Cohen, 73 N. H. 543, 544, 63 A 928]. 


88. White Mountain Fur 
ay nivetera, al Nie ee 93.40, 3 4e 


{a] “Tradesman” sometimes syn- 
onymous.—*“ When that word is given 
its most common meaning, it is syn- 
onymous with shopkeeper.” White 
Mountain Fur Co. v. Whitefield, 77 N. 
H. 340, 341, 91 A 870 (but distin- 
guishing the terms as used in tax 
statute). 


“Tradesman” [38 Cyc 918]. 


89. Gulfport v. Stratakos, 90 j 
489, 501, 43 S 812, 13 AnnCas $55.6 


{a] Held shopkeeper.—‘The keep- 
er of a fruit stand, is a shopkeeper 
within the meaning of this Statute 
[Code (1906) § 1367, providing that a 
merchant, shopkeeper, or other per- 
son shall not keep open his store on 
Sunday for the purpose of dispens- 
ing of any wares or merchandise].” 


On) We 
91 A 


SHOP-SPLICED. A term used in the structural 
steel industry to describe fabricated steel pieces such 
as girders, and the like, when they are manufactured 


and shipped in one piece.?° 
SHOP STEWARD.®: 


SHORE.°?) [§ 1] A. As Noun—1. In General. 
While this word has been spoken of as one of doubt- 
ful meaning,°®® it also has been said that the word has 
a well defined, legal,®* and a well understood®® mean- 
ing, although it is subject to construction by the 
terms of the instrument in which employed and the 
It may be generally 
defined as the coast or land adjacent to the ocean, or 
sea, or a large lake or river;®’ the edge or margin 


surrounding cirecumstances.°* 


Gulfport v. Stratakos, 90 Miss. 489, 
501, 43 S 812, 13 AnnCas 855. 


“Merchandise” 40 C. J. p 641. 
“Vendor” [39 Cyc 1128]. 


90. Green-Beekman Constr. Co. v. 
McClintic-Marshall Co., 134 Okl. 60, 
272 P 420, 422. 

[a] “Field-spliced” distinguished. 
—‘If they [girders] were manufac- 
tured in two pieces, and shipped to 
the place where they were to be used, 
and then put together, this would be 
what is known as ‘field-spliced.’ ”’ 
Green-Beekman Constr. Co. v. Mc- 
Clintic-Marshall Co., 134 Okl. 60, 272 
P 420, 422. 


91. See Shop ante. 

92. Cross references: 
Boundaries §§ 52-64, 78, 82. 
“Foreshore” 26 C. J. p 890. 
SIS goo Gr se De Os 
Navigable Waters §§ 156, 157, 
EDA DANO. dhe DuSae., 
Salvage § 6 note 58 [a]. 
“Seashore” 56 C. J. p 1262. 
“Sedge-Flat” 56 C. J. p 1285. 
cStrand [so Gye 1.332% 


93. Haskell v. Friend, 196 Mass. 
198, 201, 81 NE 962 (“a word of doubt- 
ful meaning arising from the fact 
that in one case the sea side and in 
another case the land side of the 


‘shore,’ ... may have been intend- 
ed’’). 
94. Mobile Dry-Docks Co. v. Mo- 


pile, 146 Ala. 198, 208, 40 S 205, 3 
LRANS 822, 9 AnnCas 1229. See Ax- 
line v. Shaw, 35 Fla. 305, 310, 17 S 
411, 28 LRA 391; Hlliott v. Stewart, 
15 Or. 259, 261, 14 P 416 (“legal mean- 
ing of the term... indisputable’). 


95. a Porte v. Menacon, 220 Mich. 
684, 687, 190 NW 655. See Axline v. 
Shaw, 35 Fla. 305, 310, 17 S 411, 28 
LRA 391 (“generally understood sig- 
nification”’). But see Haskell v. 
Friend, 196 Mass. 198, 201, 81 NE 
962. 

96. Massachusetts v. New York, 


. S. 65, 98, 46 SCt 357, 70 L. ed. 
343; 123 Me. 230, 


838; Sinford v. Watts, 
939° 5122 A573; MelLellan vy. McFad-, 
den, 114 Me. 242, 247, 95 A 1025; 


Haskell v. Friend, 196 Mass. 198, 201, 
81 NE 962. See La Porte v. Menacon, 
220 Mich. 684, 687, 190 NW 655. 


[a] Question of construction.— 
(1) ‘Depends on all the calls in the 
deed and the particular circumstanc- 
es and conditions of the case.” Sin- 
ford v. Watts, 123 Me. 230, 232, 122 A 
573. (2) “It is always a question 
of construction depending on the true 
intent of the parties as derived from 
consideration of the whole instru- 
ment.” La Porte v. Menacon, 220 
Mich. 684, 687, 190 NW 655 (when 
used in boundary calls) [quot C. J.] 
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of water; 
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of land;°* the land on the margin,®® or the side! of 
the sea or a lake or river. Technically it is applica- 
ble only to the sea, to lakes, or other large bodies 
and it may refer to the land near the 


border of the sea, or of a great lake, to an indefinite 


extent.? 


(3) “What was intended by the use 
of the word ‘shore’ may be gathered 
not only from the word itself, but 
from other expressions in the deed, 
read in the light of existing condi- 
tions.”” McLellan v. McFadden, 114 
Me. 242, 247, 95 A 1025. ’ 


97. Webster D. [quot Mather v. 
Chapman, 40 Conn. 382, 400, 401, 16 
AmR 46; Harlan, etc., Co. v. Paschall, 
5 Del. Ch. 435, 464; Littlefield v. Lit- 
tlefield, 28 Me. 180, 184]; Axline v. 
Shaw, 35 Fla. 305, 310, 17 S 411, 28 
LRA 391. 

98. Century D. [quot Peo. v. Kyser, 
78 Misc. 68, 70, 188 NYS 801 (adding 
“under normal conditions’) ]. 


99. Mobile Dry-Docks Co. v. Mo- 
bile, 146 Ala. 198, 207, 40 S 205, 3 
LRANS 822; Elliott v. Stewart, 15 
Or: 259,261, 14° P' 416. 


1. Bouvier L. D. [quot Mather v. 
Chapman, 40 Conn, 382, 400, 16 AmR 
46]. 


2. Child v. Starr, 4 Hill (N. Y.) 
369, 380. See Axline v. Shaw, 35 
Hla, 305, 310,17 S, 411, 28 LRA 391. 


Applied to land or nontidal waters 
see infra § 3 

Applied to land on tidal waters see 
infra. $2. , 

[a] Not to small stream.—‘‘We 
do not apply the word to the land 
contiguous to a small stream.” MHar- 
lan, etc., Co. v. Paschall, 5 Del. Ch. 
435, 464. 

3. Harlan, etc., Co. v. Paschall, 5 
Del. Ch. 435, 464. 

[a] “Applied primarily to the land 
contiguous to water, but it extends 
also to the ground near the border 
of the sea, or of a lake, which is cov- 
ered with water.’ Harlan, etc., Co. 
vy. Paschall, 5 Del. Ch. 435, 464. 


[b] Ina popular and more extend- 
ed sense the term is not limited to the 
land between high and low water; 
but a city may be built on the shore 


of ariver. Morris, etc., R. Co. v. Hud- 
son Tunnel R. Co., 38 N. J. L. 548, 
563: 

4. La Porte v. Menacon, 220 Mich. 
684, 687, 190 NW 655. See cases infra 
this note. 

[a] Strict application.—(1) ‘The 


word ‘shore’ is strictly applicable only 
to the space between the ordinary 
high and low water mark on a tidal 
river, sea or lake.” 1 Kinney Irr. & 
Water Rights (2d ed) § 305 [quot 
La Porte v. Menacon, 220 Mich. 684, 
687, 190 NW 655]. To same effect 
Gould Waters (3d ed.) § 41 note 2 
[quot Peoria v. Central Nat. Bank, 
924 Ill. 43, 57, 79 NE 296, 12 LRANS 
687 (omitting “sea or lake’)]. (2) 
“Properly speaking, therefore, a river 
in which the tide does not ebb and 
flow has no ‘shores,’ in the legal sense 
of the term.” Child v. Starr, 4 Hill 


[§ 2] 2. Land on Tidal Waters. 
that correctly speaking, the word applies only to 
the land adjacent to the sea or other tidal waters;* 
that band,°® bank,® or margin’ of a river which lies 
between the high and low water marks; that ground 
that is between the ordinary high and low water 
marks;® that part of the bed lying between the top 
of the bank and that part of the bed where the wa- 


It has been said 


GN? Yi) 8695) 375.0 (3). Thee ntemna 
‘shore’ is also inapplicable to a non- 
tidal river.” Morrison v. Skowhegan 
First Nat. Bank, 88 Me. 155, 160, 33 
A 782. To same effect Proctor v. 
Maine Cent. R. Co., 96 Me. 458, 472, 
52 A 933. (4) “A fresh-water river 
... has banks instead of shores.” 
Gould Waters § 45 [quot Sun Dial 
Ranch v. May Land Co., 61 Or. 205, 
215, 119 P 758]; Morrison v. Skow- 
hegan First Nat. Bank, 88 Me. 155, 
160, 33 A 782, 783. : 


5. Harlan, ete., Co. 'v. ‘Paschalla5 
Del. Ch. 435, 464. 


6. Sun Dial Ranch v. May Land 
Cor 61 Or 205.9215. Lome aos 


7. Harlan, etc., Co. v. Paschall, 5 
Del. Ch. 435, 464. 


8. Burrill L. D. [quot Stillman v. 
Burfeind, 21 App. Div. 13, 15, 47 NYS 
280]; Hale De Jure Maris [quot Lit- 
tlefield v. Littlefield, 28 Me. 180, 184 
(given as definition of shore of the 
sea); Mellor v. Walmesley, [1905] 2 
Ch. 164, 177, 4 BRC 728; Doe v. Hill, 
7 N. B. 587, 588]; Shively v. Bowlby, 
152) Ue Sst di 12 Tal SCEMSAST (3 Shas 
ed. 331; U. S. v.. Pacheco, 2 Wall. (U% 
S!) 587; 590; 17.Li ied. 865; Dalton v: 
Hazelet, 182 Fed. 561, 572, 105 CCA 
99; Sullivan Timber Co. v. Mobile, 
110 Fed. 186, 196; East Haven v. 
Hemingway, 7 Conn. 186, 198; Bain- 
bridge v. Sherlock, 29 Ind. 364, 367, 
95 AmD 644; Dunton v. Parker, 97 
Me. 461, 467, 54 A 1115; Proctor v. 
Maine Cent. R. Co., 96 Me. 458, 472, 
52 A 933; Morrison v. Skowhegan 
First Nat. Bank, 88 Me. 155, 160, 33 
A 782, 783; Abbott v. Treat, 78 Me. 
121, 123, 3 A. 44: "Montgomery <v. 
Reed, 69 Me. 510, 514; Pike v. Munroe, 
36 Me. 309, 3138, 58 AmD 751; Gerrish 
v. Union Wharf, 26 Me. 384, 396, 46 
AmD 568; Potomac Dredging Co. v. 
Smoot, 108 Md. 54, 60, 69 A’ 507; 
Hathaway v. Wilson, 123 Mass. 359, 
361; Doane v. Willcutt, 5° “Gray 
(Mass.) 328, 335, 66 AmD 369; Lor- 
man v. Benson, 8 Mich. 18, 27, 77 AmD 
435; Bell v. Gough, 23 N. J. L. 624, 
683; Atty.-Gen. v. New Jersey Cent. 
lay OO eS SIN ee iy Wah IS all). is) © ae 
348; Hast Hampton vy. Kirk, 68 N. Y. 
459, 463; Oakes v. De Lancey, 71 Hun 
49, 50, 24 NYS 539; Elliott v. Stewart, 
15 Or. 259, 261, 14 P 416 (‘“‘that space 
of ground”); Andrus. v. -Knott, 12 
Or. ‘501, 503, 83 P 763; MeBurney, v. 
Young, 67 Vt. 574, 576, 32 A 492, 29 
LRA 539; French v. Bankhead, 11 
Gratt. (52 Va.) 136, 160; Maynard v. 
Puget Sound Nat. Bank, 24 Wash. 455, 
459, 64 P 754. See Leary v. Jersey 
City, 189 Fed. 419, 428. See also Sea- 
shore 56 C. J. p 1262. 


{a] Similar definitions.—(1) ‘The 
flats between ordinary high and low 
water mark.” Morrison v. Skowhegan 
First Nat. Bank, 88 Me. 155, 160, 33 A 
782. See Child v. Starr, 4 Hill (N. Y.) 
369, 381 (omitting “ordinary’”). (2) 
“The part between ordinary high and 


[58 C.J.] 


ter actually flows, and which, as the water rises or 
falls is land or water;® that part of the land covered 
by water in its greatest ordinary flux;'® that part,*? 
portion,” or space,'® of land at the water’s edge,** 
which is alternately covered by the water and ex- 
posed!® or left bare,t® or dry,*’ by the rising and 
that specific portion of the 
soil by which the sea is confined to certain lmits;'? 
the coast of the sea;*+ the land be- 


falling of the tide;'® 
the beach;?° 


low water marks.” Leary v. Jersey 
City, 189 Fed. 419, 428 (when applied 
to a tide-water bay). 

“High-water mark” 
CJ, 350: 

“Low-water mark” 
JiaDeo2b. 

9. Johnson D. 
Co. v. Paschall, 


see High 20 


see Low 38 C. 

[quot Harlan, etc., 
5 Del. Ch. 435, 463]. 
See Apalachicola Land, etc., Co. Vv. 
McRae, 86 Fla. 393, 454, 98 S 505; 
Brickell v. Trammell, 77 Fla. 544, 562, 
82 S 221; State v. Gerbig, 56 Fla. 603, 
611, 47 S 353, 22 LRANS 337. 

fa] As included in “bed.”—‘‘The 
shores of navigable waters are the 
spaces between high and low water 
marks, and the bed of the waters in- 
cludes the shores.” Apalachicola 
Land, ete., Co. v. McRae, 86 Fla. 393, 
454, 98 S 505, 525; Brickell v. Tram- 
mell, 77 Fla. 544, 562, 82 S 221; State 
v. Gerbing, 56 Fla. 603, 611, 47 S 353, 
22 LRANS' 337. 

10. United Land Assoc. v. Knight, 
85 Cal. 448, 482, 23 P 267, 24 P 818. 


[a] Includes: ‘The ports, bays, 
roadsteads, gulfs, rivers, although 
they may not be navigable,... 
their beds, mouths, and the salt 
marshes.” United Land Assoc. v. 
Knight, 85 Cal. 448, 482, 23 P 267, 24 
S18). 

11. Leary v. Jersey City, 189 Fed. 
419, 428. 


12. Axline v. Shaw, 35 
SOM ty oS edd we 2OF kA Oo Or 
starr, 4 BillTGN, ¥-) 369, 3:15: 


13. Mobile Dry-Docks Co. v. Mo- 
bile, 146 Ala. 198, 207, 40 S 205, 3 
LRANS 822, 9 AnnCas 1229; Morrison 
v. Skowhegan First Nat. Bank, 88 Me. 
155, 160, 33 A 782; Elliott v. Stewart, 
TotOrwZo9 2 ols 14 9P 416: 


14. Axline v. Shaw, 35 
BLO tia Sein AtS One 


15. Morrison v. Skowhegan First 
Nat. Bank, 88 Me. 155, 160, 33 A 782. 

TG Chuildvive Starry 450 bia lly GNes ox 
See Axline v. Shaw, 35 Fla. 
305, 310, 17 S 411, 28 LRA 391 (“daily 
left bare’’). 


Fla. 305, 
Child vy. 


Fla. 305, 


[a] To similar effect.—‘“Which is 
daily covered and daily left bare.’ 
Axline v. Shaw, 35 Fla. 305, 310, 17 


S 411, 28 LRA 391. 


17. Leary v. Jersey City, 189 Fed. 
419, 428; Mobile Dry Docks Co, v. Mo- 
bile, 146 Ala. 198, 207, 40 S 205, 3 LRA 
NS 822, 9 AnnCas 1229: Blliott v. 
Stewart, 15 Or. 259, 261, 14 P 416. 


18. See cases supra notes 11-17. 


[a] To similar effect.—(1) “By the 
flow and ebb of the tide.’ Morrison 
v. Skowhegan First Nat. Bank, 88 
Me. 155, 160, 33 A 782. (2) “By the 
ordinary flux and reflux of the tides.” 
Leary v. Jersey City, 189 Fed. 419, 
428. (3) “By the flux and refiux of 
the tide.” Child v. Starr, 4 Hill (N. 
We) 369) 37.50 

{b] Only ordinary tides.—‘It is 
certain that that which the sea over- 
flows either at high spring tides, or 


SHORE 


Phrases: 


extraordinary tides comes not 
2, 3) under the denomination. 
Hale De Jure Maris 12 [quot Doe v. 
jAUUNE GOIN Wak phil.) Sele 

19. Mellor v. Walmesley, [1905] 2 
Ch. 164, 177, 4 BRC 728; Scratton iv. 
Brown, 4 B. & C. 485, 496, 10 ECL 670, 
107 Reprint 1140. 

20. Mobile Dry-Docks Co. v. Mo- 
bile, 146 Ala. 198, 207, 40 S 205, 2 LRA 
NS 822, 9 AnnCas 1229; Harlan, etc., 


at 


Co. v. Paschall, 5 Del. Ch. 435, 464; 
Littlefield v. Littlefield, 28 Me. 180, 
184; Elliott v. Stewart, 15 Or. 259, 


261, 14 P 416. 
“Beach” synonymous see infra § 6. 


21. Johnson D. [quot Harlan, etc., 
Co. v. Paschall, 5 Del. Ch. 435, 463]; 


Littlefield v. Littlefield, 28 Me. 180, 
184. 

22. Harlan, etc., Co. v. Paschall, 5 
Del. Ch. 435, 464; McLellan v. Mc- 


Fadden, 114 Me. 242, 246, 95 A 1025 
(‘in conveyances of land by tidal wa- 
ters’). See Tarpon Springs v. Smith, 
81 Fla. 479, 498, 88 S 613; Atty.-Gen. 
v. New Jersey Cent. R. Co., 68 N. J. 
Eq. 198, 210, 59 A 348; Morris, etc., R. 
Co. v. Hudson Tunnel R. Co., 38 N. J. 
li 548, 563; Morris Canal, ete:, Cor v. 
BrOWNeiN de dao dips CO m Vm y i 
ser, 78 Misc. 68, 70, 188. NYS 801; El- 
liott v. Stewart, 15°Or., 2597261, 14) P 
416. 


{a] Similar definitions.—({1) “In 
its "Strict SSense 1 tee a eSCRIDeLOL 
land fronting on tide water between 
high and low water marks.’’ Peo. v. 
Kyser, 78 Misc. 68, 70, 188 NYS 801. 
(2) “It is a band with two margins, 
an inner or landward margin cor- 
responding with high-water mark and 
outer or seaward margin correspond- 
ing to low-water mark.” Sinford v. 
Watts, 123 Me. 230, 232, 122 A 573: 
(3) “That, therefore, I call the shore, 
that is between the common high wa- 
ter and low water mark and no more.” 
Hale de Jure Maris 12 [quot Doe vy. 
Ball, 7 N°JBs 58il; 589s (C4), {fhe land 
between the limits of ordinary high 
and low water.’ Morris, etc., R. Co. v. 
Hudson Tunnel R. Co., 38 N. J. L. 548, 
563 (describing this as “strictest 
sense’); Morris Canal, etc., 
Brown, 20 (IN. Jadu, Isai 7e pAttyz-Gen: 
v. New Jersey Cent. R. Co., ; 
Eq. 198, 210, 59 A 348 (so defined 
in Wharf Act, 1851 [3 Gen. St. p 3753] 
§ 11). (5) “Yhe strip of land lying 
between high-water mark and low- 
water mark.” Sinford v. Watts, 123 
Me. 230, 232, 122 A 573. -To same 
effect Elliott v. Stewart, 15 Or. 259, 
261, 14 P 416 (omitting “‘lying’’). (6) 
“The whole area of land between high 
water mark and low water mark.” 
McLellan v. McFadden, 114 Me. 242, 
247, 95 A 1025. 

23. Freeman v. Bellegarde, 108 
Cal. 179, 187, 41 P 289, 49° AmSR 76. 
See Elliott v. Stewart, 15 Or. 259, 261, 
(4 Peale: Does ye ball a eeNe ees sD Sire 
589. 

fa] Similar definitions.— (1) 
“Land that is usually overflowed at 
‘ordinary tides.’’’ Hale De Jure Maris 
12 [quot Doe v. Hill, 7 N. B. 587, 589]. 


ass 


For later cases, developments and changes in the law see Annotations, same title and section number, 


tween the high and low water marks; 
that is periodically covered and uncovered by the 
tide;2* the “litus maris;”?4 the part of the sea 
covered by water, whether in winter or summer ;*° 
the space between high and low water marks ;7° the 
space or ground over which the tide ebbs and 
and is bounded by the high and low water marks.*? 
“Along the shore,”*8 “by the shore,”**’ 
“commencing on the shore,”*° “on the shore,”’** and. 


—z 


+22 


the land 


flows. 


(2) “The land usually overflowed by 
neap or ordinary tides.” Elliott v.. 
Stewart, 15 Or. 259, 261, 14 P 416. 

24. Hale de Jure Maris 12 [quot 
Doe v. Hill, 7 N. B. 587, 589]. 

“Liftus maris” 38 C. J. p 69. 

25. Sullivan v. Richardson, 33 Fla. 
1, 114,14 S 692. But see Galveston v. 
Menard, 23 Tex. 349, 398. 

[a] “Whe rule of the civil law 


made the shore of the ocean extend 
to the line of the highest tide in win- 


ter.” Galveston v. Menard, 23 Tex. 
349, 398. 
26. Southern Pac. Co. v. Western 


Pac. R. Co., 144 Med. 160, 199; Sulli- 
van Timber Co. vy. Mobile, 110 Fed. 
186, 196; Mobile Dry-Docks Co. v. 
Mobile, 146 Ala. 198, 207, 40 S 205, 3 
LRANS 822, 9 AnnCas 1229; Dana 
v. Jackson St. Wharf Co., 31 Cal. 118, 
122, 89 AmD 164; Apalachicola Land,,. 
etc., Co. v. McRae, 86 Fla. 393, 454, 98 
S 505; Tarpon Springs v. Smith, 81 
Fla. 479, 498, 88 S 613; Brickell v. 
Trammell, 77 Fla. 544, 562, 82 S 221; 
McLellan v. McFadden, 114 Me. 242, 
247, 95 A 1025; Littlefield v. Little- 
field, 28 Me. 180, 184; Potomac Dredg- 
ing Co. v. Smoot, 108 Md. 54, 60, 69 
A 507; Haskell v. Friend, 196 Mass. 
198, 200, 81 NE 962; Elliott v. Stewart, 


15 Or. 259, 261, 14 P 416. See The 
Gulfport, 243 Fed. 676, 679. 
[a] Similar definition.—‘The space 


between high and low tide.’ The 


Gulfport, 243 Fed. 676, 679. 


27. La Porte v. Menacon, 220 Mich. 
684, 687, 190 NW 655. ? 


[a] Lerd Hale gives three kinds 
of shore, one of which is the space 
between high end low water mark, 
but both the other kinds embrace por- 
tions of the land above ordinary high 
water mark. Mather v. Chapman, 40 
Conn. 382, 400, 16 AmR 46 [cit Hale 
de Jure Maris, ¢ 6]. 


28. Massachusetts v. New York, 
271 U.S. 65,92, 46 SCt 357) 70-1. ed: 
838; Haskell v. Friend, 196 Mass. 198,. 
201, 81 NE 962. 


[a] Of the sea.—‘“‘A grant whose. 
boundaries extend along the 
shore of the sea, carries only to high- 
water mark.” Massachusetts v. New 
York, 270 SUES. 65)892,8467 S@is 51 a0: 
L. ed. 838. 


29. Sinford v. Watts, 123 Me. 230 
234, 122 A 573; McLellan v. McFad- 
den, 114 Me. 242, 247, 95 A 1025: Proc— 
tor v. Maine Cent. R. Co., 96 Me. 458 
472, 52 A 933. : 


fa] “Ordinarily a phrase of ex- 
clusion.’”—As used in describing a 
boundary, ‘‘the shore is the monu- 
ment limiting the grant. It is not a 
part of the grant. It is as much out- 
side the terms of the grant as are the 
lands of owners on the other three 
sides.” McLellan v. McFadden, 114 
Me. 242, 247, 95 A 1025. 


30. Sinford v. Watts, 123 Me. 230 
DE OD IN Tae : 


31. Haskell v. Friend, 196 Mass. 
198, 200, 81 NE 962. 


“to the shore;”?2 also “shores or water fronts.33 
[§ 3] 3. Land on Nontidal Waters. 


“shore” is sometimes loosely? used with reference to 
a fresh water river,®> lake,?®> or pond;?7 and it is 
said to be clearly defined and well settled in its ju- 
dicial and popular application to rivers?® that por- 
tion of the bank which touches the margin of the 
stream at low water;*® the actual as well as the nom- 
inal bed of the river;*° the bank,’ beach,#2 or mar- 


[a] “Boes not include the space 
between high and low water mark, 
if the word is used in its technical 
sense.” Haskell v. Friend, 196 Mass. 
198, 200, 81 NE 962 [cit Storer v. 

43 


Freeman, 6 Mass. Be 439), 4 Ami) 
Sil 


32. Massachusetts v. New 
Mik 23 Sh Ga OR, Biber SiCig Bins, kD gm 
ed. 838; McLellan v. McFadden, 114 
Me, 242, 248, 95 A 1025; Proctor v. 
Maine Cent. R. Co., 96 Me. 458, 472, 52 
A 933; Haskell v. Friend, 196 Mass. 
198, 200, 81 NE 962. 


[a] Of the sea.—‘“‘A grant whose 
boundaries extend to the shore oma 
of the sea, carries only to high-wa- 


Work, 


ter mark.’ Massachusetts v. New 
Mork Zetia. 6h 92, 46 SCt 357, 70 
L. ed. 838. 

33.. Potomac Dredging Co. v. 


Smoot, 108 Md. 54, 60, 69 A 507.— 


[a] Meaning not to be extended.— 
“The expression ‘shores or water 
fronts,’ of the farm as used in tne 


lease [describing privileges granted 
of taking all sand and gravel that 
the lessee may desire to take along 
the entire shores or water fronts] are 
words of description which must, in 
the absence of qualifying expressions, 
be taken to refer to the then existing 
condition of the property, and cannot 
be enlarged, by mere implication or 
construction, to mean every receding 
shore whose recession would be 
caused by the lessee’s own action ex- 
ercised at his volition to the detri- 
ment of the lessor.’”” Potomac Dredg- 
ing Co. v. Smoot, 108 Md. 54, 60, 69 
AMO Us 

. 1 Kinney Irr. & Water Rights 
(2d ed) § 305 [quot La Porte v. Mena- 
con, 220 Mich. 684, 687, 190 NW 655]. 


35. Gould Waters (3d ed) § 41 
note 2 [quot Peoria v. Central Nat. 
iBank 224" Ll, 435 5%, 79 Nw 296); 1 
Kinney Irr. & Water Rights (2d ed) 
§ 305 [quot La Porte v. Menacon, 220 
Mich. 684, 687, 190 NW 655]; Free- 
man v. Bellegarde, 108 Cal. 179, 187, 
41 P 289, 49 AmSR 76; Peo. v. Kyser, 
78 Misc. 68, 70, 138 NYS 801; Child v. 
Scar 4 hill GN gears)! oOo), ovios SUT 
Dial Ranch v. May Land Co., 61 Or. 
205, 216, 119 P 758; Stover v. Lavoia, 
8 OntWR 398, 399. See Morrison v. 
Skowhegan First Nat. Bank, 88 Me. 
155, 160, 33 A 782, 784; Lacy v. Green, 
84 Pa. 514, 519. 


fa] American use.—''That may be 
called the American use of the word 
‘shore’ which in England is reserved 
for the ocean and has there a more 
limited meaning.” Stover v. Lavoia, 
8 OntWR 398, 399 [quot La Porte v. 
Menacon, 220 Mich. 684, 688, 190 NW 
655]. 


[b] Of nontidal river.—‘'The word 
is sometimes used, with reference to 
a nontidal river.’”’ Morrison v. Skow- 
hegan First Nat. Bank, 88 Me. 155, 
160, 33 A 782, 784. 

“River”? 54 C. J. p 846. 

36. Gould Waters (3d ed) § 41 note 
2 [quot Peoria v. Central Nat. Bank, 
224 Ill. 43, 57, 79 NE 296, 12 LRANS 
687]; La Porte v. Menacon, 220 Mich. 
684, 687, 190 NW 655; Peo. v. Kyser, 


SHORE 


The word 


mark.®? 
Phrases: 


78 Mise. 68, 70, 18388 NYS 801; C. Beck 
Co. v. Milwaukee, 139 Wis. 340, 350, 
120 NW 293, 181 AmSR 1061. See 
Lacy v. Green, 84 Pa. 514, 519. 

[a] “Generally has application 
only to large bodies of water, as 


lakes, and large rivers.” Axline v. 
Shaw, 35 Fla. 305, 310, 17 S 411, 28 


LRA 391 (when referring to inland 
waters). 
{b] Of nontidal lake.—‘‘What then 


is meant by the shore of a lake un- 
affected by the tides? It is the land 
adjacent to the water, but how far 
from the water’s edge does it begin? 
In the absence of any bank or other 
highlands to mark the boundary, the 
only definite line it has is the wa- 
ter’s edge.”’ La Porte v. Menacon, 220 
Mich. 684, 687, 190 NW 655. 


37. Freeman vy. Bellegarde, 108 Cal. 
179, US Al eee 8904 9) CAS EY avi6. 


PONG AO Cadi Dw Oni. 


83) Child ava starn, 14 eb Ul CNieye) 
369,° 380. See. Morris, -etc:, BR. Co. ‘Vv. 
Hudson Yiunnel 2. (Conesé eINe od. da. 
548, 563. 


29. Gould Waters (3d ed) § 41 note 
2 [quot Peoria v. Gentral Nat. Bank, 
224 Ill. 43, 57, 79 NH 296, 12 LRANS 
687]; 1 Kinney Irr. & Water Rights 
(2d ed) § 305 [quot La Porte v. Mena- 
con, 220 Mich, 684, 687, 190 NW 655]. 
See Child Starr, 4° Hu (NY) 369, 
376. 


fa] Of nontidal river. ‘Term 
‘shores,’ however, when applied to 
such a river means those por- 
tions of the banks of the river which 
touch the margin or edges of the wa- 
ter of the stream.’ Child v. Starr, 4 


Hill (N. Y.) 369, 376. 


40. Sun Dial Ranch v. May Land 
Covn ole Or e205). 26s OPS Toss 


41. Johnson D. [quot Harlan, ete., 
Co. v. Pasehall, 5 Del. Ch. 435, 463]; 
1 Kinney Irr. & Water Rights (2d ed) 
§ 305 [quot La Porte v. Menacon, 220 
Mich. 684, 687, 190 NW 655]; Free- 
man v. Bellegarde, 108 Cal. 179, 187. 
At i294 oe Ams ke 6p me COLTa nave 
Central Nat. Bank, 224 Ill. 43, 57, 79 
NE 296, 12 LRANS 687; Morrison v. 
Skowhegan First Nat. Bank, 88 Me. 
155, 160, 33 A 782; Bradford v. Cres- 
Saye ele Olden eon ve Eeysen, 7S 
Mise. 68, 70, 188 NYS 801; Child v. 
Starr, 4 Hill (N. Y.) 369, 376. 


“Bank” synonymous see infra § 6. 


“Bank” distinguished see 6 C. J. p 
1179 note 34 [a]. 

SBank/16 (Gre dco. 

42, Harlan, ete., Co. v. Paschall, 5 


Del. Ch. 435, 464; Sun Dial Ranch v. 
May Land Co., 61 Or. 205, 216, 119 P 


758: C. Beck Co. v. Milwaukee, 139 
Wis. 340, 350, 120 NW 293, 131 AmSR 
1061. 


“Beach” synonymous see infra § 6. 


43. Peoria v. Central Nat. Bank, 
924 Ill. 43, 55, 79 NE 296, 12 LRANS 
687. 

“Margin” 38 C. J. p 991. 

‘44, C. Beck Co. v. Milwaukee, 139 
Wis. 340, 350, 120 NW 293, 131 AmSR 


(ase Cxotl 9 Gor 


gin,*® of a lake,#*+ or river,*® above the low-water 
mark;*® the land adjacent to the water line;*7 the 
pebbly, sandy, or rocky space between the bank and 
low-water mark;*#* the space between high and low- 
water marks,*® or between the margin of the water 
at a low stage and the banks which contain it at its 
greatest flow;°° 


the water’s edge®! at low-water 


“Along the shore,”®? “along the shore 


1061. 


45. Johnson D. [quot Harlan, etce., 
Co. v. Paschall, 5 Del. Ch. 435, 463]; 
Peoria y. Central Nat. Bank, 224 Til. 
43, 55, 79 NE 296; 12 LRANS 687; 
Child v. Starr, 4 Hill (N. Y.) 369, 376; 
Sun Dial Ranch vy. May Land Com GY 
Or. 205, 216, 119 P 758. 


46. Child v. Starr, 4 Hill (N. Y.) 
369, 376. 
47. Lacy v. Green, 84 Pa. 514, 519. 


[a] Commonly accepted use.—Lacy 
v. Green, 84 Pa. 514, 519. 


[b] “The ‘shore’ of a river is ap- 
plied in the same general sense in 
which the same term is popularly ap- 
plied to the land adjacent to the wa- 
ter of an inland sea or to one of the 
great American lakes.’ Lacy v. 
Green, 84 Pa. 514, 519. 


48. McCullough y. Wainright, 
Paw iui melee 


49. Apalachicola Land, ete., Co. v. 
McRae, 86 Fla. 393, 454, 98 S 505; 
Brickell v. Trammell, 77 Fla. 544, 
562, 82 S 221; State v. Gerbig, 56 Fla. 
C035 O15. 40 Sms b3s, 2c eRe AUNsoimoioies 
Hunter v. Van Keuren, 130 Misc. 599, 
604, 224 NYS 153; Stover v. Lavoia, 8 
OntWR 398, 399. See C. Beck Co. v. 
Milwaukee, 139 Wis. 340, 350, 120 NW 
293, 131 AmSR 1061. 


[a] Applied to lake.—(1) “That 
portion, 22% of the lake between or- 
dinary high and low water mark.” C. 
Beck Co. v. Milwaukee, 139 Wis. 340, 
350, 120 NW 293, 131 AmSR 1061. (2) 
The term “shore” in descriptions of 
land lying along nonnavigable bodies 
of water, ‘may properly be defined as 
intended to mean and as meaning the 
space between the low and high water 
mark of the lake.’’ Hunter v. Van 
Keuren, 130 Misc. 599, 604, 224 NYS 
IS ts 


14 


[b] Similar definition.—‘‘In law, 
the space between ordinary or high- 
water mark and low-water mark.” 
Century D. [quot Peoria v. Central 
Nat. Bank, 224 Ill. 43, 55, 79 NE 296, 
12 LRANS 687]. 


50. Alabama v. Georgia, 23 How. 
(U. S.).505, 513, 16 L. ed. 556; Howard 
v. Ingersoll, 13 How. (U. S.) 381, 391, 
Teh tA erek, aNI@)e ; 

{a] Similar definition.—“The space 
between the bank and the water’s 


edge at still water.’ Stover v. La- 
voia, 8 OntWR 398, 399. 


51. Massachusetts v. New York, 


ra71 U.S. 65, 93,46 SCt 357, 70 ls ed. 


838; Peoria v. Central Nat. Bank, 224 
Ill. 48, 55, 79 NE 296, 12 LRANS 687; 

Peo. v. Kyser, 78 Mise. 68, 70, 138 NYS 
801. 

52. Massachusetts v. New York, 
71 U.S. 65, 92, 46 SCt 357, 70 Li. ed: 
38; Peo. v. Kyser, 78 Misc. 68, 70, 
38 NYS 801. 


53. Massachusetts v. New York, 
QUie Use. COs. 945 4001S Cleo. Gee Onmles 
ed. 888; Bradford v. Cressey, 45 Me. 
9, 12; La Porte v. Menacon, 220 Mich. 
684, 687, 190 NW 655; Stover v. La- 
voia, 8 OntWR 398, 399. 


[a] Of nontidal waters.—(1) “A 
conveyance. . ‘along the shore’ of 


2 
8 
1 
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of a stream,’’>4 “by the ‘shore’ of a river,’’®® “shore 
3 4) ny, 3 , s) i 
of navigable waters,’”°® “shore of said lake,”*” “to 


the shore,”®*’ and “westerly shore;”>® 


of a navigable river.’’®° 


[§ 4] 4. Synonyms and Distinctions. 
the word “shore” is used as synonymous with 
“bank,’’®? “beach,’®? “flats”®® or “lake.”®* 
other hand, the word has been distinguished from 
“bank,’®> “harbor,”’®* “meander line,”’®? “riparian 
rights,”°*® “water,”®® and “water-front.”?° 


The word may be used 


[§ 5] B. As Adjective. 


as an adjective,’! as in the phrases “shore duty, 
“shore lands,”?® “shore line,’’*4 “shore-owner,”*® and 


“shore pay.”?® 


SHORE-OWNER."’ 


The owner of the lands 


SHORE—SHORT 
SHORT. 


also “shores | long.*® 


Short cause.*° 
cupy a great portion of the time of the court, and 
which may be entered on the list of short causes upon 
the application of one of the parties, and will then 
be heard more speedily than it would in its regular 


Sometimes 
On the 


order.®+ 
Short form. 


72 


[§ 1] A. Ordinary Meanings. 
concise; not extended in time; not lengthy; not 


Brief; 


A eause which is not likely to oc- 


In Georgia one of the methods of 
bringing a case before the supreme court.*? 


Short form decision. 
statute which permits a court or referee to “file a 


A decision authorized by 


decision stating concisely the grounds upon which 


above and adjoining the shore line.*® 


such waters carries to the water’s 
edge at low water.” Massachusetts 
VoiNiew Work, 2uL 1. is. 65, 93, 46 SCt 
357, 70 I. ed. 888. €2) _“ “Along the 
shore’ of a non-tidal river or of a 
navigable inland lake, is now well un- 
derstood to mean along the edge of 
the water at its lowest mark.” Stover 
v. Lavoia, 8 OntWR 398, 399 [quot 
La Porte v. Menacon, 220 Mich. 684, 
687, 190 NW 655]. 


{[b] “Along the lake” distinguished. 
—Massachusetts v. New York, 271 U. 
S. 65, 92, 46 SCt 357, 70 L. ed. 838. 


54. Child v. Starr, 4 Hill (N. Y.) 
369, 381. 


{a] “Along a stream” distinguished. 
—Child vy. Starr, 4 Hill (N. Y.) 369, 
381. 


55. KEreeman v. Bellegarde, 108 Cal. 
179, 187, 41 P 289, 49 AmSR 76; Peo- 
ria v. Central Nat. Bank, 224 Ill. 43, 
57, 79 NE 296, 12 LRANS 687. See 
Child v. Starr, 4 Hill (N. Y.) 369, 375 
(“of the river’’). 


56. Tarpon Springs v. Smith, 81 
Fla. 479, 498, 88 S 613. 


57. Hunter v. Van Keuren, 
Misc. 599, 604, 224 NYS 153. 


58. Massachusetts v. New York, 
27s WS. 657092046 SCt 357, 70FL. edt 
838; Child v. Starr, 4 Hill (N. Y.) 369, 
380. 


{a] Of nontidal waters.—‘‘A con- 
veyance ‘to the shore’ . of such 
waters carries to the water’s edge at 
low water.’ Massachusetts v. New 
Work. 271) UES. 65. 93,146 SCtts57. 70 
L. ed. 838. 


[b] “To the lake” not equivalent. 
—Massachusetts v. New York, 271 U. 
S: 66, 92,46 SCt 357, 70°L. ed. 838. 


[c] “To ‘the thread’ of the stream” 
distinguished.—Child v. Starr, 4 Hill 
GNiteyYe) 369; 3802 


59. La Porte v. Menacon, 220 Mich. 
684, 687, 190 NW 655. 
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60. Apalachicola Land, ete., Co. v.+ 


McRae, 86 Fla. 393, 454, 98 S 525; 
Brickell v. Trammell, 77 Fla. 544, 562, 
82 S 221; State v. Gerbing, 56 Fla. 603, 
611, 47 S 353, 22 LRANS 337. 


61. Gould Waters (3d ed) § 41 note 
2 [quot Peoria v. Central Nat. Bank, 
224 Ill. 43, 57, 79 NE 296, 12 LRANS 
687]; 1 Kinney  Irr. & Water Rights 
(2d ed) § 305 [quot La Porte v. Mena- 
con, 220 Mich. 684, 687, 190 NW 655]; 
Freeman v. Bellegarde, 108 Cal. 179, 
187, 41 P 289, 49 AmSR 76; Morrison 
v. Skowhegan First Nat. Bank, 88 Me. 
155, 160, 33 A 782 (‘‘with reference 
to a nontidal river’); Bradford v. 


Cressey, 45 Me. 9, 12; Peo. v. Kyser, 
78 Misc. 68, 70, 188 NYS 801; Starr v. 
Child, 20 Wend. (N. Y.) 149, 153. See 
also Bank § 2. 


62. Mobile Dry-Docks Co. v. Mo- 
bile, 146 Ala. 198, 207, 40 S 205, 3 LRA 
NS 822, 9 AnnCas 1229; Littlefield v. 
Littlefield, 28 Me. 180, 184; Elliott v. 
Stewart) U5 MOreegb on e26ine tae. aos 
C. Beck Co. v. Milwaukee, 139 Wis. 
340, 350, 120 NW 293, 131 AmSR 1061. 


“Beach” 7 °C. J. pros. 


63. Proctor v. Maine Cent. R. Co., 
96 Me. 458, 472, 52 A 933; Morrison v. 
Skowhegan First Nat. Bank, 88 Me. 
155, 160, 33 A 782; Storer v. Freeman, 
6 Mass. 435, 440, 4 AmD 155. See 
Haskell v. Friend, 196 Mass. 198, 201, 
81 NE 962. 


‘Flat’? 26 ©: J. p40. 


64.° Massachusetts v. New York, 
ai WkrSs 6592, 246 SCC 35 im LOninneds 


[a] “In the Treaty of Hartford 
the words “shore’’ and “lake’’ were 
used synonymously, their choice be- 
ing determined by convenience of ex- 
pression.” Massachusetts v. New 
York, 271°U. S. 65, 92, 46 SCt 357, 70 
L. ed. 838. 


“hake” see Waters [40 Cyc 634 text 
and note 75]. 


65. See Bank 6 C. J. p 1179 note 
34 [a]. 


66. Leary v. Jersey City, 189 Fed. 
419, 428. 


[a] ‘“ ‘Harbor’ has a more extend- 
ed meaning than ‘shore’.” Leary v. 


Jersey City, 189 Fed. 419, 428. 
“Harbor” 29 C. J. p 212. 


67. Peoria v. Central Nat. Bank, 
ane Ill. 43, 56, 79 NE 296, 12 LRANS 


[a] “Necessarily could not mean 
the meander line, as the meander is 
frequently run on top of the bank, 
often many feet above the usual wa- 
ter line reached by the river during 
ordinary seasons.’ Peoria v. Central 
Nat. Bank, 224 Ill. 43, 56, 79 NE 296, 
12 LRANS 687. 


Sennen line” see Boundaries § 


68. Mobile Dry-Docks Co. v. Mo- 
bile, 146 Ala. 198, 208, 40 S 205, 3 
LRANS 822, 9 AnnCas 1229. 


“The ‘shore’ and soil under the wa- 
ter, and ‘riparian rights’ are entirely 
distinct and separate subjects, and 
neither includes the other.’ Mobile 
Dry-Docks Co. v. Mobile, 146 Ala. 198, 
208, 40 S 205, 3 LRANS 822, 9 AnnCas 


the issues have been decided.’’*? 


1229. 


“Riparian rights’? see Navigable 
Waters § 143 text and note 33 [a]. 
See also Waters [40 Cyc 557-567]. 


69. Axline v. Shaw, 35 Fla. 305, 
310; 17 S -411,°28 LRA “391. 


[a] “Water’ and “shore.’”—‘“The 
word ‘shore’ is an antithetic term to 
that of ‘water.’ Their significations, 
instead of being synonymous, are the 
opposites of each other.’ Axline v. 
Shaw, 35 Fla. 305, 310, 17 S 411, 28 
DRAGS O Le 


70. Dana v. Jackson St. Wharf 
Co., 31 Cal. 118, 121, 89 AmD 164 [quot 
Southern Pac. Co. v. Western Pac. R. 
Co., 144 Fed. 160, 199]. 


71. See cases infra notes 72-76. 
72. See Army and Navy § 77. 


73. See Navigable Waters § 206 
text and notes 5-12. 


74 See Navigable Waters § 206 
text and notes 13, 14. 


75. See Shore-Owner post. 
76. See Army and Navy § 77. 


77. See Navigable Waters § 143 et 
seq. : 


Wan. Morris’ “Canal, “ete, 
Brown 20\N a Je lusetos, dupe 


79. Webster New Int. D. See 
Whitley v. Newman, 9 Ga. A. 89, 96, 
70 SE 686. 


[a] Opposite of “long’.—‘“‘In its 
popular signification is the opposite 
of ‘long.’’’ Whitley v. Newman, 9 
Ga. A. 89, 96, 70 SE 686. 


“Concise” 12 C. J. p 387. 
“Long” 38 C. J. p 241. 


80. Short cause calendar see Trial 
[388 Cye 1288-1285]. 


81, Black LL. D. 


82. Lyndon v. Georgia R., etc., Co., 
129 Ga. 353, 358, 58 SH 1047; Hender- 
son v. State, 123 Ga. 739, 749, 51 SB 
eater. also Appeal and Error §§ 


[a] “There are two ways by which 
a case may be brought to this court. 
One is by the usual and ordinary 
methods of procedure. The other, for 
convenience, may be called the short 
form.” Henderson v. State, 123 Ga. 
739, 749, 51 SE 764 [quot Lyndon vy. 
Georgia R., ete:, Co., 129) Ga; 353, 358 
58 SE 1047). : 


83. N. Y. Code Civ. Proc. § 1022 
[quot Miller v. New York, etc., R. Sow 
LSS INES SLZ3 912, om IE dio nisee 
ae Judgments § 85; References § 


~ 


Cotas 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eth — ri iawn, he Ot. a 


1 tag ren ca Rene 


_ Short rates. The various rates of premium on pol- 
leles of insurance for specified short times, or pre- 


miums at short-time rates.84 


Short summons. A process, authorized in some of 
the states, to be issued against an absconding, fraud- 
ulent or nonresident debtor, which is returnable in 
a less number of days than the ordinary writ.’® 


Shore swing.*® 


ciency.°° 


84. Burlington Ins. Co. v. McLeod, 
34 Kan. 189, 192, 8 P 124. See also 
Insurance § 324 et seq. 


85. Black L. D. See Nichols v. 
Tracy, 3 N. Y. Super. 278; Lewis v. 
DAVIS. (S Daly GON.) Y¥.)5185; Mead. -v. 
Hartwell, 10 Misc. 662, 31 NYS 674, 24 
NYCivProc 217; Bell v. Good, 19 NYS 
693, 22 NYCivProc 356 [rev 22 NYCiv 
Proe 317]; Milligan v. Fles, 4 NYS 
338, 21 AbbNCas 93. See also Process 
§§ 74, 261. 


86. See Post Office § 70 (work dur- 
ing such intervals as constituting ex- 
tra service). 


Sia beSaN ey Ves Ov rout. Cl, 234, 
238. 
[a] Carrier’s own time.—Such in- 


terval is said to be the carrier’s own 
time, for which he is entitled to re- 
ceive no compensation. King v. U.&., 
32 Ct. Cl. 234, 238. 


88. Revolinski v. Manistee, etc., 
R. Co., 186 Mich. 501, 507, 152 NW 941. 


89. Wilson v. State, 2 Ala. A. 203, 
206, 56 S 114; Smith v. Fairchild, 7 
Colo. 510, 511, 4 P 757; Seaboard Air 
Line R. Co. v. Scarborough, 52 Fla. 
425, 443, 42 S 706. 


{a] Held “short time.”—(1) Less 
than twelve months. Wilson v. State, 
2 Ala. A. 203, 206, 56 S 114. (2) Two 
weeks. Smith v. Fairchild, 7 Colo. 
O00 01 15:4, Pi i5T. 


{b] Held not “short time.”—“Ex- 
pression . eould not reasonably 
be taken to refer to so long a period 
of time as twelve months.” Wilson 
v. State, 2 Ala. A. 208, 206, 56 S 114. 


[c] “Long time” contrasted.— 
Wilson v. State, 2 Ala. A. 203, 206, 56 
S 114. , 

{d] Bleaming depends on circum- 
stances and context.—Wilson v. State, 
OwAIa. TA. 208, 206, 56 S114. 


{e] Use in instruction criticized.— 
Seaboard Air Line R. Co. v. Scarbor- 
ough, 52 Fla. 425, 443, 42 S 706, 712. 


[f] Need not be “reasonable time.” 
ee LOH OM aL UL Cours might mean 
one second, one minute, five minutes 
or more, being a relative term and 
might be either a reasonable time or 
not.” Seaboard Air Line R. Co. v. 
Scarborough, 52 Fla. 425, 443, 42 S 706. 
“Reasonable time’ see Reasonable § 2. 


90. See also Shortage post. 
91. Century D. 

92. Webster New Int. D. 

93. Century D. 


94. Hardeman vy. Sinclair Refining 
Co., 41 Ga. A. 315, 152 SE 854, 855, 
Whitley v. Newman, 9 Ga. A. 89, 97, 70 


A term used in the postal service 
to designate an interval of short duration between 
the close of one mail delivery by 
commencement of the next subsequent delivery.’? 


Other phrases: “Short job,’’*®’ and “short time.’’®® 
[§ 2] B. Special Meanings—1. Expressing Defi- | °° 
Deficient; lacking;°! not coming ‘up to 
a measure, standard, requirement, or the like;®2 not 
up to a required standard or amount;?? but it has 


SHORT 


carrier and the 
accounts,”®> “ 


price,’’® oe 


Short circuit. 


SE 686; Thomas vy. McShan, 99 Okl. 
88, 90, 225 P 713. See Grand Union 
Tea Co. v. Lord, 231 Fed. 390, 396, 145 


CCA 384. See also infra note 5 [a]. 

$5. See also Ship ante; Shipping 
ante. 

96. “Bill of lading” see Carriers § 
251; Shipping ante. 

97. Abbott v. National Steamship 
Co., 33 Fed. 895, 896. 

98. “Yearling” [40 Cyc 2878]. 

99. Sparks v. Paris Deposit Bank, 


115 Ky. 461, 465, 74 SW 185, 78 SW 


171, 24 KyL 2333. 


[a] As included by term “yearling 
cattle.’-—Sparks v. Paris Deposit 
Bank, 115 Ky. 461, 466, 74 SW 185, 78 
SW 171, 24 KyL 2333. 


[b] “Gong yearlings” distinguished. 
—Sparks v. Paris Deposit Bank, 115 
Ky. 461, 466, 74 SW 185, 78 SW 171, 
24 KyL 2333. 


1. Thomas v. McShan, 99 Okl. 88, 
89,225, (13. 


[a] “Whe words . . . are not 
clearly defamatory on their face but 
belong to that classification reason- 
ably susceptible of a defamatory 
meaning as well as an innocent one.” 
Thomas v. McShan, 99 Okl. 88, 90, 
225 P 713: 


2. Grand Union Tea Co. v. Lord, 
231 Fed. 390, 393, 145 CCA 384 [quot 
Thomas v. McShan, 99 Okl. 88, 90, 225 
Peis t. 


[a] Words held not to imply lar- 
ceny.—‘‘The words spoken [text 
phrase] did not necessarily convey 
the idea that Lord had stolen or em- 
bezzled the defendant’s property.” 
Grand Union Tea Co. v. Lord, 231 Fed. 
390, 396, 145 CCA 384 [cit and foll 
Thomas v. McShan, 99 Okl. 88, 90, 225 


IEEE 


3. Whitley v. Newman, 9 Ga. A. 89, 
91, 70 SE 686 [quot Thomas v. Mc- 
Shan, 99 Okl. 88, 90, 225 P 713]. 


[a] Words held not defamatory 
per se.—Whitley v. Newman, 9 Ga, A. 
89, 97, 70 SE 686 [quot Thomas v. 
McShan, 99 Okl. 88, 90, 225 P 713]. 


4. Otis Mfg. Co. v. The Ira B. El- 
lems, 50 Fed. 934, 940, 2 CCA 85. 


5. Hardeman v. Sinclair Refining 
Co., 41 Ga. A. 315, 152 SE 854, 855; 
Whitley v. Newman, 9 Ga. A. 89, 96, 
70 SE 686; Thomas v. McShan, 99 
Okl. 88, 90, 225 P 713. 


[a] As not imputing crime.—(1) 
“The statement that one is ‘short’ in 
his accounts does not necessarily im- 
pute to him the crime of larceny after 
trust, where . . the offense would 
not be complete unless there had been 
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been held that the word, used in this connection, 
does not of itself imply a crime.®4 


Short shipped.°® 
ing®® said to mean a deduction from the amount or 
number previously stated.®? 

Short yearlings.’ 
about or approximately near one year of age.®® 


Other phrases: 
“his stock is short and his ecash,’’? “[named person] 
is short with us, 
short loading,”® “short pack,”’? “short 
short service’ car,”® and “short with said 
. company.” 

[§ 3] 2. In Electricity. The word is used in elec- 
trical parlance to describe a certain type of cireuit.14 


An expression in a bill of lad- 


In stockmen’s parlance, cattle 


“He was short [a named sum],”! 


short delivery,’’* “ ‘short’ in his 


A circuit, purposely or accidentally 


a refusal to pay for or deliver the 
property which it might be inferred 
had been appropriated.” Whitley v. 
Newman, 9 Ga. A. 89, 90, 70 SE 786 
{quot Hardeman v. Sinclair Refining 
Co., 41 Ga. A. 315, 152'SE 854, 855; 
Thomas v. McShan, 99 Okl. 88, 90, 225 
P 713]. (2) “A public official may be 
short in his accounts without being 
guilty of any crime, neglect of offi- 
cial duty, incompetency, or malfeas- 
ance in office.” Thomas v. McShan, 
supra. 


6. Otis Mfg. Co. vy. The Ira, B. El- 
lems, 50 Fed. 934, 940, 2 CCA 85. 


7. Pastene v. Greco Canning Co., 
268 Fed. 168, 170. 


[a] “Short pack” held unjustified. 
—(1) In an action for short delivery 
under a contract by a canning com- 
pany for sale of a stated number of 
cases of a tomato product from the 
season’s pack, to constitute a defense 
under a provision of the contract that 
“in case of short pack seller agrees 
to make pro rata delivery,’ held not 
sufficient to show a shortage of the 
tomato crop in the immediate vicinity 
of defendant’s plant, but it must be 
further shown that it could not have 
obtained them within a reasonable 
distance. Pastene v. Greco Canning 
Co., 268 Fed, 168, 171. (2) Delay and 
difficulty with packing machinery held 
not to justify short pack. Pastene v. 
Greco Canning Co., 268 Fed. 168, 170. 


8. Friend v. Rosenwald, 124 App. 
Div. 226, 227, 108 NYS 701. See also 
Long 38 C. J. p 241 note 21. 


[a] Term used in tobacco sales.— 
“Tobacco in bond is sold in two ways: 
At the long price, which denotes that 
the duty does not come in question, 
but that the goods are sold at a flat 
price, without reference to duty; and 
“short price’ is that the merchandise 
and the duties are separated.” Friend 
v. Rosenwald, 124 App. Div. 226, 227, 
108 NYS 701. 


9. Goodman v. New York R. Co., 
83 Mise: 95, 99) 150°" NYS1702: 


{a] Car running only part of way 
on the line of a street railroad com- 
pany is described as a “ ‘short service’ 
ear.” Goodman v. New York Ry. Co., 
88 Misc. 95, 99, 150 NYS 702. 


[b] “Through car’ contrasted.— 
Goodman v. New York R. Co., 88 Misc. 
95, 98, 150 NYS 702. 

10. Hardeman v. Sinclair Refining 
Co., 41 Ga. A. 315, 152 SE 854, 855. 

[a] Words held not slanderous as 
imputing crime of larceny. Harde- 
man v. Sinclair Refining Co., 41 Ga. A, 
315, 152 SE 854, 855. 


11. See cases infra this section. 
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made, through a small resistance, especially one 
which acts as a shunt to a circuit of comparatively 
large resistance;!? hence a medium or conductor 
touching or connecting two or more of the electric 
wires.1° It is also used as a verb meaning to com- 
plete an electric circuit by a conductor of low resist- 
ance; to introduce a shunt of low resistance.t* The 
term “short circuiting,” as used in certain patents 
for separating and collecting particles of one liquid 
suspended in another by electricity, has been held 
to mean a total short-cireuiting, and not a succession 
of minute short cireuits.'? 

[§ 4] 3. In Financial and Stock Exchange Par- 
lance.t® It is a term of common use in the stock 
and produce markets;'* and it is also used among 
London bankers.!® In the parlance of the exchange 
it is said to be the opposite of “long;”!® and in that 
vernacular, it implies only that one has less of a 
commodity than may be necessary to meet demands 
and obligations ;?° but not that the commodity can- 
not or will not be supplied upon demand;*! so that, 
when used in relation to a sale of stock it refers to 
a sale in which the seller does not at the time pos- 
sess the stock sold but which, by the future date or 


SHORT—SHORTAGE 


time agreed upon for its delivery to the purehaser 
under the terms of the contract, the seller must in 
some way acquire for the purpose of such delivery.** 

Short entry. The custom of bankers in London, 
on receiving bills for collection, to enter them im- 
mediately in their customer’s accounts, but never 
to earry out the proceeds in the column to their 
credit until actually collected.** 

Other phrases: “Sale short,’?+ “sell the stock 
short,”2> “short on cotton,”’?® “short sale,”?* “ ‘short’ 
transactions,”?> and “sold short.”?° 

SHORTAGE.*° A deficiency or deficit;?* any de- 
ficiency in a quantity warranted.*? It is said to 
describe a situation where a person, in a position of 
trust, has on hand less assets than he should have ;** 
but it does not necessarily imply a eriminal act;** 
and it need not be limited to the defaleation of mon- 
eys coming into one’s hands through the operation 
of a contract;?° but if may be construed to mean 
such balance as is due after credits have been al- 
lowed for remittances received.*® 

Phrases: ‘ ‘Shortage’ in delivery,”?* “shortage 
of cars,”** and “shortage of labor.’’*? 


clude any deficiency in the assets of 


12. Webster New Int. D. See {a] Customer’s authority to bro- 4 : 
Clark v. St. Louis, ete., R. Co., 234] kers to sell stock short for him is| the bank, for which Price [such offi- 
Mo. 396, 406, 137 SW 583. authority ‘to sell on his account] cer] was liable. U. S. Fidelity, etc., 


“Resistance” 54 C. J. p 720. sto «yy nicky 


he did 
which the brokers would be compelled 
to borrow for him.” 


Co. v. Oklahoma, 43 F. (2d) 532, 536. 
[b] 


not have, and 


Armstrong. Vv. In charter party, it “may be 


“cs ,’ 
gee Bickel, 217 Pa. 173, 176, 66 A 326, | Used, and is intended to apply to ei- 
Lae Clankevems te Louis, (Qinoks lave KEL z ; 3 : ther short loading or short delivery.” 
234 Mo. 396, 406, 137 SW 583. 26. Whitley v. Newman, 9 Ga. A./ Otis Mfg. Co. v. The Ira B. Ellems, 
q q Vi 7) 2 5 934 
ian Gentuts <b. tha Cop are aay 89, 96, 70 SE 686 50 Fed. 934, 940, 2 CCA 85. 
Rectifying Co. v. Reward Oil Co., 260 [a] What phrase means.—‘In the 33. U.S. Fidelity, etc., Co. v. Okla- 
Hicdia7 oie vernacular of the exchange, .. . homa, 43 F. (2d) 532 536. See Whit- 
yg } to say that he was ‘short on cotton’ ley v. Newman, 9 Ga. A. 89, 96.70 SE 
15. Petroleum Rectifying Co. v.| would mean that he had too little | gg¢. e fel ae re ak 
Reward Oil Co., supra. cotton.” Whitley v. Newman, 9 Ga. 
16. See also Brokers § 50; Gaming A. 89, 96, 70 SE 686. h Ssh re = ee Chen Cer. Olas 
. ; a s f 3 oma, 43 F. 32, 536. it- 
§ 124. [b]_ “Gong on cotton” distinguish- | je, vy, nee 4 ee iota as es 
Th: yee ¢ ) D * ? ’ 
17. Whitley v. Newman, 9 Ga. A. ed.— Whitley _v. Newman, 9 Ga. A. 89, | 636. 


89, 90, 96, 70 SE 686 [quot Thomas] 26 70 SE 686. 


Vv. MceShan, 99 Okl. 88, 90, 225 P 713]. 
note 28 [a]. 


“Long on cotton” see Gaming § 116 


_ 35. Arkadelphia Milling Co. v. 
godsend, 176 Ark. 958, 4 SW (2d) 923, 


36. Arkadelphia Milling Co. wv 


18. See infra text and note 23. 

19. Whitley v. Newman, 9 Ga. A. 27. See Brokers § 50; Gaming § 
89, 96, 70 SE 686. 124. 

“Longs” see Gaming § 116. tee. Baldwin v. Plage, 36 N. J. Eq. 

20. Whitley v. Newman, 9 Ga. A. [a] “Gong? transactions” con- 


89, 90, 96, 70 SE 686 [quot Thomas v. 
McShan, 99 Okl. 88, 90, 225 P 713]. 


21. Whitley v. Newman, 9 Ga. A. 
89, 90, 96, 70 SE 686 [quot Thomas v. 
McShan, 99 Okl. 88, 90, 225 P 713]. 


22. Boyle v. Henning, 121 Fed. 376, 
380; Lamprecht vy. State, 84 Oh. St. 
32, 47,95 NE 656. To same effect Ap- 
pleman v. Fisher, 34 Md. 540, 549; 
Baldwin v. Flagg, 36 N. J. Eq. 48, 57; 
Armstrong v. Bickel, 217 Pa. 173, 176, 
SOEAsO 205 un rela yrloOr wl 2a Pas. 
306, 438 A 973, 73 AmSR 812. 


{a] Selling 
stock.—‘‘Pvery 


something not in 
merchant who sells 
you something not yet in his stock 
but which he undertakes to get for 
you, is selling ‘short.’” In re Taylor, 
192 Pa. 304, 306, 43 A 973, 73 AmSR 
812. 
23. Blaine v. Bourne, 11 R. I. 119, 
121, 23 AmR 429; Giles v. Perkins, 
SMbas’ 2. Vos eRveprinit V47i1G 5 BE. 
Thompson, Mont. & M. 182, 110. 


24. See Gaming § 124. 


25. Armstrong y. Bickel, 
173, 176, 66 A 326. 


217 Pa, 


trasted.—Baldwin y. Flagg, 36 N. J. 
Eq. 48, 56. 


29. Watte v. Costello, 40 Ill. A. 
307, 311. See also Gaming § 124. 


{a] In the language of the board 
of trade, is said to indicate the sale 
of grain that the seller is not pos- 
sessed of and has no contract by 
which he is entitled to such grain. 
Watte v. Costello, 40 Ill. A. 307, 311. 


30. See also Short ante... 


31. .U. S. Fidelity, ete., Co. v. Okla- 
homa, 43 F. (2d) 532, 536. 


“Deficiency” 18 C. J. p 465. 
“Deficit” 18 C. J. p 465. 


32. Parker v. Barlow, 93 Ga. 700, 
704, 21 SE 213; Whitley v. Newman, 
9 Ga. A. 89, 96, 70 SE 686. See Gerli 
Vv. Cunard SS. Co., 48 F. (2d) 115, 117; 
U. S. Fidelity, etc., Co. v. Oklahoma, 
43 FE. (2d) 532, 5386; Otis Mfg. Co. v. 
The Ira B. Ellems, 50 Fed. 934, 940, 
2 COAL 85; 


[a] In action on fidelity bond of 
fiduciary officer, it was said: “The 
word ‘shortage’ would, therefore, in- 


Goddard, 176 Ark. 958, 4 SW (24) 923, 


_[a] In construing word in indem: 
nity bond, the court said, “The [trial] 
court, was in error in construing the 
word ‘shortage’ that only a fidelity 
bond had been executed.” Arkadel- 
phia Milling Co. v. Goddard, 176 Ark. 
958, 4 SW (2d) 923, 925 (holding the 
proper construction to be as given in 
the text). 


37. Gerli v. Cunard SS. Co., 48 F. 
(2a) eet lure 


[a] “Means that some of the goods 
are lost, not merely mislaid.” Gerli 
v. Cunard (SS."Com 48.8e (2d rt 5, aitize 


38. Phillips v. Pilling, 215 Pa. 64, 
68, 64 A 396. 


[a] Under contract for sale of 
coal from designated mine, and pro- 
viding “that if there should be a 
shortage of cars, shipment will be di- 
vided from time to time in fair pro- 
portion on all orders,’ the term 
“shortage of cars’? held to mean that 
the car supply at the mine from 
which the coal is produced is short. 
epee v. Pilling, 215 Pa. 64, 68, 64 A 


39. Rosenstein v. Farish Co., 109 
Mise. 411, 178 NYS 865, 866. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SHORT CAUSE.*° 
SHORT CIRCUIT.** 
SHORTEN.*? 


tity, or extent.*? 
imphes the opposite of abolition.*# 


Phrase: ‘Shorten this period 
year |.’”’45 
SHORT ENTRY.*° 


SHORT FORM.‘ 
SHORT FORM DECISION.?8 
SHORTHAND.*° 
SHORTLY.*° 


ner; presently; quickly; 
able time.°®? 


Phrase: “Shortly after.’ 
SHORT RATES.°** 

SHORT SALE.°® 

SHORT SHIPPED.*? 
SHORT SUMMONS.*® 


SOOM 4 


40. See Short § 1. 
4i. See Short § 3: 
42. See also Short ante. 
43. Webster New Int. D. 


Peterson v. Pratt, 183 Iowa 
462, 464, 167 NW 101. 
“Abolition” 1 C. J. p 305. 
45,0, eeterson vir Pratt, 183) Lowa 


462, 464, 167 NW 101. 


[a] In construing phrase in school 
statute, Iowa Code Supplement (1913) 
§ 2773, the court said: “Since the only 
authority given him [county superin- 
tendent] is to shorten the period [of 
the school year], power to close the 
school is utterly inconsistent with the 
power granted. Shortening 
involves maintaining the school, 
though for a shorter period than it 
would be mairtained were it not for 
the shortening.” Peterson v. Pratt, 
183 Iowa 462, 464, 167 NW 101. See 
also Schools and School Districts §§ 


1057, 1059. 

46. See Short § 4. 

47. See Short § 1. 

48. See Short § 1. 

49. See Stenography [sGeaCve 
1275]. See also Stenographer [36 Cyc 
1274]. 

50. See also Short ante. 

51. Chittenden County Trust Co. 


vy. Hurd, 93 Vt. 71, 75, 106 A 564. 


52. Webster Int. D. [quot Chitten- 
den County Trust Co. v. Hurd, supra]. 
See Cincinnati Glass, etc., Co. v. Ste- 
phens, 3 Ga. A. 766, 767, 60 SE 360. 


“Presently” 49 C. J. p 1338. 
“Soon” [36 Cyc 514]. 


. 


53. Cincinnati Glass, etc., Co. v. 
Stephens, 3 Ga. A. 766, 768, 60 SE 
360. 


“Reasonable time” see Reasonable 
2. 


54. Chittenden County Trust Co. 
v. Hurd, 93 Vt. 71, 75, 106 A 564. 


55. See Short § 1. 
56. See Short § 4. 


To make short or shorter in meas- 
ure or time; to reduce or diminish in amount, quan- 
It has been held that the word 


In point of time, it is a relative 
term;°! and means in a short or brief time or man- 


SHORT CAUSE—SHOULDER 


[58 C.J.] 701 


SHORT SWING.*® 
SHORT YEARLING.*° 


SHOT.°*! 


A bullet ;°* a projectile, particularly a 
solid ball or bullet that is not intended to fit the bore 
of a piece;°* also such projectiles collectively.®+* 


“Like a shot” is a colloquial expression signifying 


[of a _ school 


quickly, instantaneously.®? 
Other phrases: 


“Missed shot,’®*® “slung shot,’%* 


“spring shot”; also “pop shots,’®® and “shots or 


bullets22° 


SHOTGUN.*! 


A smooth-bore gun, often double- 


barreled, and now almost universally breach-loading 
designed for firing shot at short range and killing 


Phrases: 


Aw N74 6 
within a reason- | gun,’‘* © 


bulletsarcse 


small game, especially birds.*? 


“Miniature shotgun,”*? “sawed-off shot- 
shotgun’ 
. loaded with gunpowder 


. carriage,’*> and “shot-gun 


and leaden ‘shots or 


SHOULD." 
SHOULDER. A prominent or projecting part be- 
low the top.‘ 
Phrases: “Annular engaging shoulder,”7® and 
“bottle with a shoulder.”’’® 
57. See Short § 2. 36 SW (2d) 892, 893. 
58. See Short § 1. : [a] Held not to be “pistol."—“We 
‘ ave no authority to say that when 
59. See Short § 1. a shotgun is reduced to a certain size 
60. See Short § 2. or ee ene it becomes a pistol.’’ Burks 
61. As past tense or past partici-| ¥,. tate, 162 Tenn. 406, 36 SW (2d) 
ee att ” $ 892, 894 (construing Shannon Code § 
ple of verb “shoot” see Shoot ante. 6641 prohibiting carrying of pistol). 
. G 2 ; 
Ser roid Vv. Com, 122 Va. 862, 867, 74. ‘Burks v. State, 162 Tenn. 406, 
5 386 SW (2d) 892, 898. 
cee ,’ ‘ , 
Lapel a tei cep mone pene goa ‘inter- [a] “Sometimes called an automo- 


changeably.”’—Green v. Com., 122 Va. 
862, 867, 94 SE 940 (in indictment). 


“Bullets” 9 C. J. p 1003: 


63. Green vy. Com., 122 Va. 862, 867, 
94 SE 940. 

64. Green v. Com., supra. 

65. McNulty v, Joseph Horne Co., 


298 Pa. 244, 248, 148 A 105 [cit Stand- 
ard D.; Webster New Int. D.]. 


66. See 40 C. J. p 1225. 

Gia see 6) Cade 

68. See 58 C. J. 

69. See 49 C. J. p 1082. 

70. Green v. Com., 122 Va. 862, 867, 
94 SE 940. 

71. As weapon see Weapons [40 
Cyc 852]. See also Pump Gun 51 C. 
Ac fay eile 

72. Webster New Int. D. [quot 
Henderson v. State, 75 Fla. 464, 467, 
78 S 427; Burks v. State, 162 Tenn. 
406. 36 SW (2d) 892, 893]. 

[a] “Gun” compared.—Henderson 
v. State, 75 Fla. 464, 467, 78 S 427 [cit 
Webster New Int. D.]. 

[b] ‘“Musket,” ‘rifle,’ and “pistol” 


distinguished.—‘‘The musket, rifle, 
and pistol, so far aS we are aware, 
have always shot a solid ball, while 


the weapon in question [shotgun] 
shoots a light load of small shot.” 
Burks v. State, 162 Tenn. 406, 36 SW 
(2d) 892, 893. 


“Pistol” 48 C. J. p 1210. 
“Rifle”? 54 C. J. p 807. 
73. Burks v. State, 162 Tenn. 406, 


bile gun.”—Burks v. State, 162 Tenn. 
406, 36 SW (2d) 892, 893. 


75. See Carriage 9 C. J. p 1295 text 
and note 92. 


76. Green v. Com., 122 Va. 862, 
94 SE 940. 


77. See Shall ante. 


78. Century D. [quot Imperial Bot- 
tle Cap, etc., Co. v. Crown Cork, etce., 
Cor, 139 Meda 3l2325,° 71 1CC Aw 442i. 


{a] Does not mean top.—(1) “The 
dictionaries give us various defini- 
tions of the word ‘shoulder’—some 
literal, some figurative. None of 
these definitions describe the top of 
anything as a _ shoulder.” Imperial 
Bottle Cap, ete., Co. v. Crown Cork, 
ete:, Co., 139 Fed. 312, 324, 71 CCA 442. 
(2) “It would be a straining of the 
word beyond its natural meaning to 
define the top of defendant’s bottle 
as a shoulder because its diameter is 
wider than the neck lower down.” 
Imperial Bottle Cap, ete. Co. v. 
Crown ‘Cork,, etc., (Co. 139) Heda, 
325, 71 CCA 442. 


79. Imperial Bottle Cap, etec., Co. 
v. Crown Cork, ete., Co., 139 Fed. 312, 
324, 71 CCA 442. 


80. Imperial Bottle Cap, etc., 
v. Crown Cork, etc., Co., supra. 


[a] Held not such bottle.—‘De- 

fendants’ bottle head has a plain sur- 
face and a tapering neck. It is an 
inverted frustum of a cone. . 
On looking at defendants’ pottle no 
one would. say that it had a shoul- 
der.”’ Imperial Bottle Cap, ete., Co. 
v. Crown Cork, etc., Co., 139 Fed. 312, 
824, 71 CCA 442. 


867, 


Co. 


702 [58 C.J.] 


SHOVE.*! 
ment;®? to push.*? 


Shoving the Y. The expression used with relation 
to making up a train, has been held to mean that an 
engine would be attached to the cars standing’ on the 
Y, so as to move and connect them with the train 


to be made up.** 
SHOVEL CAR.*® 
SHOVELER.®® 


Sipt See alsormickes po lO.sdan Dore: 
Pushing bi C.J. p, LOG: 

32. "Chicago, ete, Ra Co. Vv. Petro- 
leum Refining Co., 39 F. (2d) 629, 
630. 

[a] “Carry”, “convey” and “trans- 


port” distinguished.—‘‘The movement 
in one way is expressed by the words 
‘carry’, ‘convey’ or ‘transport’. ae 
The movement in the other way is 
expressed by the words ‘pull’ or 
‘dvarw 4 0% push’) on “shove. “hese 
two ways of movement are distinct 
and not to be confused with each oth- 
er. Chicago, <etc., | RR: ‘Cos via betro= 
leum Refining Co., 39 F. (2d) 629, 630. 


[b] “Move” compared.—‘‘Move is 
the generic word and carry, convey, 
or transport, on the one hand, and 
pull or draw, or push or shove, on the 
other, are specific.’”” Chicago, etc., R. 
Co. vy. Petroleum Refining Co., 39 F. 
(2d) 629, 630. 

SCarry? 10.C: Jip, L240: 

“Convey? 13. (Cy Jaip 893. 

“Draw” 19) C.J. p 162: 

“Move” 42 C. J. p 1410. 

“Movement” 42 C. J. p 1411. 

Hh bE tsk KOR AIG tos Nt 

“Transport” [38 Cyc 946]. 

83. Chicago, etc., R. Co. v. Petro- 
leum Refining Co., 39 F. (2d) 629, 630. 
See McGuire v. Quincy, etc., R. Co., 
128 Mo. A. 677, 681, 107 SW 411. 

[a] “Pull” or “draw” compared.— 
Chicago, ete., R. Co. v. Petroleum Re- 
fining Co., 39 F. (2d) 629, 630. 

84. McQuire vy. Quincy, etce., R. Co., 
128 Mo. A. 677, 681, 107 SW 411. 

85. See Car 9 C. J. p 1283 note 12 
Lal: 

86. See also Gin 
707; Mines and Minerals § 96; 
er ante. 

87. Smith v. North Jellico Coal 
@o., 131 Ky. 196, 197, 114 SW 785, 28 
LRANS 1266. 

88. Smith v. North Jellico Coal 
Co,, 131 Ky.'196, 198, 114 SW 785; 28 
LRANS 1266. 

[a] “Shovelers” and “shooters” 
classed together.—Smith v. North 
Jellico Coal Co., 131 Ky. 196, 114 SW 
785, 28 LRANS 1266. 


“Shooter” ante. See also Mines and 
Minerals § 96. 


89. See Shove ante. 
90. AS noun see 
Shows [38 Cyc 252]. 


91. Webster D. [quot Cheyenne 
First Nat. Bank vy. Swan, 3 Wyo. 356, 
362, 23 P 743]; Continental Illustrat- 
ins COMGV. MOllyeenranster (ConO Pa, 
Dist. & Co. 91, 92 [quot Cyc]. 


92. Webster Int. D. [quot Chapin 


Men 28 C. J. -p 
Shoot- 


Theaters and 


One of the specific ways of move- 


A term used in coal mining to de- 
seribe men whose business it is to bore holes in the 
face of the coal, which is then blown down; after 
which the shovelers remove it by loading it into cars 


SHOVE—SHOW 


SHOW.°° 


for transportation to the mouth of the mine;*" it is 
also their duty to observe whether slate is about to 
fall, or in danger of falling; and to pull down any 
loose overhanging slate and carry it out of the way.** 


SHOVING THE “Y.”’® 
[§ 1] A. As Verb—1. Present Tense. 


To cause to see;®! to disclose;®? to display;°? to 
evince;?* to exhibit®® or present to view;°® to ex- 


v. State, 107 Tex. Cr. 477, 498, 296 SW 
1095]. 


“Disclose” 18 C. J. p 1050. 


93. Webster Int. D. [quot Chapin 
vs State, 107 “Mex! Cri 477%, 493; 2296 
SW 1095]. 

“Display” 18 C. J. p 1278. 

94. Webster D. [quot Cheyenne 


First Nat. Bank v. Swan, 3 Wyo. 356, 
362, 23 P 743]; Continental Illustrat- 
ins Cos Vv. /@ity 4 ransters Cor, lO ea. 
Dist. & Co. 91, 92 [quot Cyc]. 


“Fvince” 23 C. J. p 175. 


95. Webster D. [quot Cheyenne 
First Nat. Bank v. Swan, 3 Wyo. 356, 
362, 23 P 743]; Webster Int. D. [quot 
Chapin vy. State, 107 Tex. Cr. 477, 498, 
296 SW 1095]; Continental Illustrat- 
ing Co. v. City Transfer Co., 10 Pa. 
Dist. & Co..91, 92 [quot Cyc]. 


“Exhibit” 25 C. J. p 166. 


96. Webster D. [quot Cheyenne 
First Nat. Bank v. Swan, 3 Wyo. 356, 
362, 23 P 743]; Continental Lllustrat- 
ing Covly.=City ‘Transter Com a 0y ba 
Dist. & Co. 91, 92 [quot Cyc]. 


{a] In action by agent for com- 
mission under contract agreeing to 
pay compensation for any sale to any 
one to whom said agent had shown 
the land, the court said: ‘“‘The mere 
fact of urging B. to look at defend- 


ant’s farm, as to which he already 


had full knowledge, did not consti- 
tute a showing of the farm within 
the provisions of the _ contract.” 
Winthrop Land Co. v. Utley, 146 Iowa 
310, 312, 125-NW 164. 


[b] Similar definition.—‘‘To exhib- 
it to the mental view.’’ Webster Int. 
DD: [quot Chapin vy. /State, L0vwlex, 
Cr. 477, 498, 296 SW 1095]. 


97. Webster Int. D. [quot Chapin 
v. State, 107 Tex. Cr. 477, 498,296 
Sw 1095]. 

98. Webster D. [quot Cheyenne 


First Nat. Bank v. Swan, 3 Wyo. 356, 
362, 23 P 743]; Continental Illustrat- 
ing Co. v. City Transfer Co., 10 Pa. 
Dist. & Co. 91, 92 [quot Cyc]. 


[a] In construing attachment 
statute requiring affidavit to “show” 
certain facts, the court said: ‘So it is 
that the statute might read, without 
change of meaning, ‘the plaintiff shall 
exhibit a good reason for his belief, 
or he shall make apparent or clear 
by affidavit that he has a good reason 
to believe the defendant has fraudu- 
lently contracted the debt.’” Chey- 
enne First Nat. Bank v. Swan, 3 Wyo. 
356, 362, 23 P 748. 


“Explanation” 25 C. J. p 177. 


99. Webster D. [quot Esterly vy. 
Broadway Garage Co., 87 Mont. 64, 
285 P 172, 174 (quoted as definition of 
“showing’’); Cheyenne First Nat. 
Bank v. Swan, 3 Wyo. 356, 362, 23 P 
(43); Coyle vs, Com:, 104 teases 


SS SS See ee ee eee eee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


plain;°? to give the reason and explanation of ;°* 
to make apparent or clear®® by evidence,’ testimony,” 
or reasoning;? to make known the way;* to mani- 
fest;® to place in sight;® to prove,’ by evidence;*® 


[quot Hennessy vy. Hall, 14 Cal. A. 
759, 763, 113 -P 350; + Chumbleys) v. 
Courtney, 181 Iowa 482, 486, 164 NW 
945, and cit Chapin v. State, 107 Tex. 
Cr. 477, 484, 296 SW 1095 (last two 
cases giving the wording ‘to make 
clear or apparent’’)]; Continental Il- 
lustrating Co. v. City Transfer Co., 
10 Pa. Dist. & Co. 91, 92 [quot Cye]. 


1. Webster D. [quot Cheyenne 
First Nat. Bank v. Swan, 3 Wyo. 356, 
362, 23 P 743]; Coyle-v. Com 04ePar 
117, 133 [quot Hennessy v. Hall, 14 
Cal.. A. 759, 763 li oPr 350528 Cammb= 
ley v. Courtney, 181 Iowa 482, 486, 164 
NW 945 (giving quotation: “as by 
evidence, etc.’’)]; Continental Illus- 
trating Co. v.. City .Transfer Co. 10 
Pa. Dist: & Co. 91, 92 [quot Cyc}? 


[a] Similar definition.—‘‘To make 
clear as by evidence.’ Webster Int. 
D. [quot Chapin v. State, 107 Tex. 
Cr. 477, 498, 296 SW 1095]. 


2. Webster D. [quot Cheyenne 
First Nat. Bank v. Swan, 3 Wyo. 356, 
362, 23 P 743]; Chumbley v. Court- 
ney, 181 Iowa 482, 486, 164 NW 945; 
Continental Illustrating Co. v. City 
Transter Co., 10) Bas Dista.& Coy ode 
92 [quot Cyc]. 


3. Webster D. [quot 
First Nat. Bank v. Swan, 3 Wyo. 
356, 362, 23 P 743]; Continental Il- 
lustrating Co. v. City Transfer Co., 
10 Pa. Dist. & Co. 91, 92 [quot Cyc]. 
See Chumbley v. Courtney, 181 Iowa 
482, 486, 164 NW 945 (“or reason’). 


4 Webster Int. D. [quot Chapin 
Vv. State, LOtiDPexitCr., 47-73 149882 296 
SW 1095]. 


“Make known” 38 C. J. p 341. 


5. Webster D. [quot Spalding v. 
Spalding, 3 HowPr (N. Y.) 297, 301; 
Cheyenne First Nat. Bank v. Swan, 
3 Wyo. 356, (362,235 P T4sie" Gontis 
nental Illustrating Co. v. City Trans- 
fer Con 10 (Pal, Wists &. Co: ol sede, 
[quot Cye]. 


“Manifest” 38 C. J. p 957. 


6. Webster Int. D. [quot Chapin v. 
Hoc 107 Tex. Cr. 477, 498, 296 SW 


7 Webster D. [quot Spalding v. 
Spalding, 3 HowPr (N. Y.) 297, 301; 
Cheyenne First Nat. Bank v. Swan, 
3 Wyo. 356, 362, 23 P 743]; Webster 
Int. D. [quot Chapin v. State, 107 Tex. 
Cr. 477, 498, 296 SW 1095]; Coyle v. 
Com,, 104 Pa. 117, 133 [quot Hennes- 
Sy v. Hall, 14 Cal. A. 759, 763, 113 P 
350; Chumbley v. Courtney, 181 Iowa 
482, 486, 164 NW 945, and cit Chapin 
Vv. State, 107) Texs Cx. 477, 0484, 5996 
SW 1095]; Continental Illustrating 
Co. v. City Transfer Co., 10 Pa. Dist. 
& Co. 91, 92 [quot Cyc]. 


“Prove” equivalent or synonymous 
see infra text and note 16, 


EPTOVeEZ 150 Cor deipe sa 
8. Webster D. [quot Spalding vy. 


Cheyenne 


to reveal;° to tell;?® also to direct;11 to guide;?? 
to usher;**® also to bestow or confer,14 


Synonyms and distinctions. 


Spalding, 3 HowPr (N. Y.) 297, 301]; 
Continental Illustrating Co. v. City 
ranster Co 10) Pa. Dish & Co.) 91, 
92 [quot Cyc]. 


9. Webster Int. D. [quot Chapin v. 
Saat 107 Tex. Cr. 477, 498, 296 SW 


10. Webster Int. D. 


[quot Chapin 
v. State, supra]. 


11. Webster Int. D. [quot Chapin 
v. State, supra]. 

“Direct” 18 C. J. p 1043. 

12. Webster Int. D. [quot Chapin 
v. State, 107 Tex. Cr. 477, 498, 296 
SW 1095}. 

13. Webster Int. D. [quot Chapin 


v. State, supra]. 


14. Webster Int. D. 
v. State, supra]. 


“Bestow” 7 C. J. p 1145. 
“Confer’’ 12 C. J. p 415. 


15. See Wistrom vy. Redlick, 6 Cal. 
A. 671, 676, 92 P 1048. But see infra 
text and note 22. 


[a] “Established” and “shown” 
equivalent.—‘ While ‘established’ may 
suit the philological sense of appel- 
lant better than ‘shown’ .. . to 
the ordinary comprehension the lat- 
ter imposes no greater burden than 
the former.’ Wistrom v. Redlick, 6 
Cal. A. 671, 676, 92 P 1048 (construing 
instruction on burden of proving con- 
tributory negligence). 


“Establish” 21 C. J. p 898. 


16. State v. Crofford, 133 Iowa 478, 
488, 110 NW 921. 


[a] When synonymous.—“‘The 
words ‘show’ and ‘appear’ are not 
synonymous with ‘prove’, but when 
the precise extent of the showing or 
appearance, as that these must be by 
a preponderance of the evidence or 
beyond a reasonable doubt, is indi- 
eated, the meaning is exactly the same 
as though ‘prove’ . had been 
used instead of ‘show’.” State v. 
Crofford, 133 Iowa 478, 488, 110 NW 
921. 


17. Birmingham R., etc., Co. v. Co- 
hill, 196 Ala. 278, 280, 72 S 126. 


{a] In approving instruction as to 
damages which the evidence tended 
to show, the court said: “The criti- 
cism of this charge draws too fine a 
bead for practical purposes. To 
‘show’ must be accepted as the equiv- 
alent of ‘reasonably satisfy’.”’ Birm- 
ingham R., etc., Co. v. Cohill, 196 Ala. 
278, 280, 72 S 126. 


“Reasonably” 52 C. J. p 1188. 
“Satisfy” 56 C. J. p 130. 


18. Coyle v. Com:, 104.Pa. 117, 133. 
But see infra.text and note 23. 


[quot Chapin 


[a] In popular use “The words 
‘show’ and ‘indicate’ are sometimes 
jnterchangeable in popular use.” 


Coyle v. Com:, 104 Pa. 117, 133. 
“Indicate” 31 C. J. p 546. 


19. Lincoln v. Terr., 8 Okl. 546, 550, 
58 P 730. 
[a] “To show to the court means 


to represent to the court the facts 
therein [in affidavit] stated.” Lin- 


The word has some- 
times been held an equivalent of “establish,”1!> 
“prove,”*® or “reasonably satisfy,”17 and as inter- 
changeable with “indicate;”!8 and sometimes it is 
used as synonymous with “represent.’’!® 
other hand it has been distinguished from “allege,”?° 


| 


SHOW 


Phrases: 


On the 
tion . 


ecoln vy. Terr., 8 Okl. 546, 550, 58 P 


730. 
“Represent” 54 C. J. p 683. 


20. Hennessy v. Hall, 14 Cal. A. 
759, 763, 113 P 350; Cheyenne First 
Nat. Bank v. Swan, 3 Wyo. 356, 362, 23 
P 743. See In re Lee, 41 Misc. 642, 647, 
85 NYS 224. 


[a] “Xmplies something more than 
the mere allegation of an affiant’s be- 
lief that the books contain material 
entries. Facts must be shown on 
which the court can see, at least pre- 
sumptively, that the books and pa- 
pers contain material entries.’’ In re 
Lee, 41 Misc. 642, 647, 85 NYS 224 
(ruling on application for subpoena 
duces tecum). 


“Allege” 2 .C. J. p 1149. 


21. Continental Illustrating Co, v. 
Sis ee Co., 10) Pa. e Dist. sa Co, 
i . 


[a] “here is a wide difference 
between  averring and showing.” 
Continental Illustrating Co. v. City 
pecan Cor, ALON Pan Dist és Conrol: 

“Aver” 6 C. J. p 873. 


22. See Com. v. Delfino, 259 Pa. 
272, 279, 102 A 949. But see supra 
text and note 15. 


[a] Passing on instruction that 
“commonwealth has shown [a certain 
faet|> the court saids: “it is, urged 
for the defendant that the use of the 
word ‘shown’ treated the fact as es- 
tablished We see no merit 
in such contention.” Com. v. Del- 
fino, 259: Pa. 272,279, 102. A 949. 


23. _ Coyle v. Com., 104. Pa; 117, 133. 
But see supra text and note 18. 


[a] “Show” and “indicate.”—(1) 
“Although othe “words.” . are 
sometimes interchangeable tes 
they are not always so. That 


difference is perhaps more cognizable 
when these terms are applied to the 
law, or to medical science.’’ Coyle v. 
Compedo0 4a Pay LUG) eS SheriGo ew hat 
is merely indicated by certain facts 
may not be ‘shown’ by them.” Coyle 
v2 Com.,. supra. 


24. Hennessy v. Hall, 14 Cal. A. 
Too, M62.. 113 pPe 3505). .Chumbley, vz 
Courtney, 181 Iowa 482, 486, 164 NW 
945; In re Lee, 41 Misc. 642, 647, 85 
NYS 224; Spalding v. Spalding, 3 
Howler GN. Yo)! 297, 301: " Chapin’ wv. 
State, 107 Tex. Cr. 477, 484, 296 SW 
1095; Cheyenne First Nat. Bank v. 
Swan, 3 Wyo. 356, 362, 23 P 743. See 
Meadow Valley Min. Co. v. Dodds, 7 
Nev. 143, 148, 8 AmR 709. But see 
Esterly v. Broadway Garage Co., 87 
Mont. 64, 285 P 172, 174; Chapin v. 
State, 107 Tex. Cr. 477, 499, 296 Siw 
1095. 

[a] “In regard to the issuance of 
a subpoena for the production of books 
and papers, it is not sufficient merely 
to state that they are material, but 
BES the applicant must ‘show’ 
that they are material.” In re Lee, 
41 Misc. 642, 647, 85 NYS 224. 


[b] “Show” and “state.”—(1) “Are 
not synonymous.” Chapin v. State, 
107 Tex. Cr. 477, 484, 296 SW 1095; 
Cheyenne First Nat. Bank v. Swan, 
3 Wyo. 356, 362, 28 P 743. (2) “ ‘Show’ 


[58 C.J.] 703 


“aver,”?1 “establish,”2? “indicate”?? and “state.”24 


“Order to show cause,”’?> “[indiet- 
ment] must show,”?* “show by affidavit,’27 “show 
that they were not so received,’?8 and “unless he 
can show that he received them in the condition 

. . delivered;”?° also “shows . . 
son... is or will be liable;’?° and also “deelara- 
. . ‘showing’ that her husband has not made 


. some third per- 


is held not to be synonymous with 
‘state’... Chumbley v. Courtney, 187i 
Iowa 482, 486, 164 NW 945. (3) 
““State’ and ‘show’ have a different 
legal signification.” Spalding v. 
Spalding, 3 HowPr (N. Y.) 297, 301. 


[c] “Stating” and “showing” con- 
trasted.—(1) “ ‘Stating’ a case to be 
within the purview of a statute is 
simply alleging that it is—while 
‘showing’ it to be so, consists of a 
disclosure of the facts which bring 
it within the statute.” Spalding v. 
Spalding, 3 HowPr (N. Y.) 297, 301. 
(2) “There is an obvious and material 
distinction between showing a fact 
and stating it.”” Meadow Valley Min. 
Co. v. Dodds, 7 Nev. 143, 148, 8 AmR 
709 [quot Hennessy v. Hall, 14 Cal. 
A. 759, 762, 113 BP 350;- ‘Chumbleyrv: 
Courtney, 181 Iowa 482, 486, 164 NW 
945]. (3) “In the one case, satisfac- 
tory proof may be required; in the 
other the mere recital of the fact is 
sufficient.” Meadow Valley Min. Co, 
v. Dodds, supra [quot Hennessy v. 
Hall, 24%€aly Aw 7595 763, 143 “Pas b0ls 
Chumbley v. Courtney, supra]. 


[d] May mean no more than 
“state.”—(1) In construing home- 
stead exemption statute, Mont. Rev. 
Codes (1921) § 6791 providing ‘The 
declaration must contain: 1. A state- 
ment showing that the person making 
it is the head of a family; or, when 
the declaration is made by the wife, 
showing that her husband has not 
made such declaration, etc.,” the court 
held the word “showing” might be 
omitted from the first clause and as 
to the second it said: “‘By the use 
of the word ‘showing’ in this clause, 
the legislative assembly did not mean 
that the wife should do more than 
state the fact that her husband has 
not made a declaration.” Esterly v-. 
Broadway Garage Co., 87 Mont. 64, 285 
P 172. (2) Construing various ar-' 
ticles of the Code of Criminal Proce- 
dure, the word “show” was held to 
mean only “state.” Chapin v. State, 
107 Tex. Cr. 477, 499, 296 SW 1095. 


“State” [36 Cyc 816 text and notes 
35, 361]. 


25. See Motions and Orders 8 69 et 
seq. 
26. Chapin v. State, 107 Tex. Cr. 


477, 499, 296 SW 1095. 


27. Lincoln v. Terr., 8 Okl. 546, 553, 
58 P 730. 

[a] “IMake affidavit” held equiv- 
alent.—Lincoln v. Terr., 8 Okl. 546, 


553, 08 BP 730. 


28. Central of Georgia R. Co. v. 
Clark Milling Co., 40 Ga. A. 113, 149 
SEL uo 


29. Chicago, etc., 
nack Produce Co., 258 'U. S. 369, 372, 
42 SCt 328, 66 L. ed. 665 [quot Cen- 
tral of Georgia R. Co. v. Clark Milling 
Co., 40 Ga. A. 113, 149 SE 77, 78]. 


[a] Affirmative proof required.— 
“We construe the word ‘show’ as used 
above, to mean show by affirmative 
proof, and not by creating a presump- 
tion.’ Central of Georgia R. Co, v. 
Clark Milling Co., 40 Ga. A, 113, 149 
SE 77, 78. 


30. Haines v. Bero Engineering 
Const. Corp., 230 App. Div. 332, 243 


R, Co. v. Whit 
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such declaration,”®! “showing a just defense, 
case is one of those mentioned,”%? 
“showing ‘the substance encountered,’ ”** and “state- 
ment ‘showing’ that the person ... is the head of a 


“showing . . 


haumnulivense” 
[§ 2] 2. Past Participle. 


dence;°" proved;°* proven.*° 


Phrases: 


“shown by a preponderance of the evidence, 
“shown by the defendant,’42 “shown by the evi- 
dence,’*? “shown to another person,”** “shown to 
the court,’*® and “shown to the court by the affida- 


vit of the accused.” *® 


NYS 657, 660 (construing Civ. Pract. 
Act § 193 subd 2). 


31. Rev. Codes (1921) § 6971 [quot 
Esterly v. Broadway Garage Co., 87 
Mont. 64, 285 P 172, 173]. 

[a] Word “showing” held super- 
fluous.—Esterly v. Broadway Garage 
Co., 87 Mont. 64, 285 P 172, 174. 


32. Continental Illustrating,Co. v. 
City Transfer Co., 10 Pa. Dist. & Co. 
Si 92: 

[a] “Averring just defense” dis- 
tinguished.—‘'There is a wide differ- 
ence between averring and showing 
@ just defense.’ Continental Illus- 
LLalines Co... Witty Transfer” Co he 
Pa. Dist. & Co. 91, 92: 


33. Roberts v. Fagan, 76 Kan. 536, 
92NP. 55955560. 

34. Cleveland-Cliffs Iron Co. Vv. 
East Itasca Min. Co., 146 Fed. 232, 


235, 76 CCA 598. 


{a] Construing provision in min- 
ing contract ‘which requires plain- 
tiff to furnish the defendant a true 
report, showing the ‘substance en- 
countered,’ cannot mean an absolutely 
true showing concerning the sub- 
stance encountered but does mean a 
showing as disclosed by the kind of 
exploration and development adopted 
by the parties to test it.’”” Cleveland- 
Cliffs Iron Co. v. East Itasca Min. Co., 
146 Fed. 232, 235, 76 CCA 598. 


35. Rev. Codes (1921) § 6971 [quot 
Esterly v. Broadway Garage Co., 87 
Mont. 64, 285 P 172, 173]. 


[a] “Word ‘showing’ may be omit- 
ted from the provision so that it will 
read ‘a statement that the person 
making it is the head of a family’ and 
it would more clearly express the leg- 
islative intent.” Esterly v. Broadway 
Garage Co., 87 Mont. 64, 285 P 172, 
WAS 


36. See Chumbley v. Courtney, 181 
Towa 482, 486, 164 NW 945 (but sub- 
stituting ‘‘make” for “made’’). 


Sis Com. ova Melina, . 259) baw auc, 
279, 102 A 949. 

38. Peo v. Davenport, 13 Cal. A. 
Coz Osi Ome mos. 


[a] In passing on instruction that 
one accused of crime “is presumed to 
be innocent until the contrary is 
shown,” the court said: “The use 
of the word ‘shown’ is criticised, 
but it is apparent that it was em- 
ployed in the sense of ‘proved.’ It 
was not necessary for the court to re- 
peat the expression ‘beyond a rea- 
sonable doubt,’ as in other portions 
of the charge, the jury were told re- 


“Shown” the past par- 
ticiple has been defined by lexicographers as mean- 
ing made plain or clear, as by evidence, testimony 
or reasoning;*° pointed out or made known by evi- 


“Shown beyond a reasonable doubt,’’*° 


SHOW—SHUNPIKE 


32 


“show window. 


SHRINES. 


martyrs, ete.°? 


941 


SHUNPIKE. 


[§ 3] B. As Adjective the word may be em- 


ployed,*? as in the phrases “show business,”4* and 
9949 


SHOWERING. A manner of watering stock dur- - 
ing transportation, usually done by holding a pipé 
from an elevated tank with one end flattened, so that 
the water is thrown through the openings in the cars 
as they slowly pass, thereby sprinkling and cooling 
the animals within.°° 


Images or statues of virgins, saints, 


SHRUB. A low, small plant, whose branches 
grow directly from the earth without any supporting 
trunk or stem.°* 


A road intended to furnish a way 


of evading a tollgate and constructed for that spe- 


peatedly that the prosecution must 
prove the charge to a moral certainty 
and beyond all reasonable doubt.” 
Peo v. Davenport, 13 Cal. A. 632, 637, 
LG P31 8s 


39. State v. Crofford, 133 Iowa 478, 
488, 110 NW 921. See Chumbley v. 
Courtney, 181 Iowa 482, 486, 164 NW 
945 (‘to prove” instead of “proven” 
as definition of ‘‘shown’’). 


[a] “Proven” synonymous.—State 
v. Crofford, 133 Iowa 478, 488, 110 
NW 921. 

40. State v. Crofford, 133 Iowa 478, 
488, 110 NW 921. 


[a] Held not to exact less degree 
of proof than wouid have been exact- 
ed if the word “proven” had been 
used. State v. Crofford, 33 Iowa 
478, 488, 110 NW 921. 


[b] ‘ ‘Proven’ beyond a reason- 
able doubt” equivalent.—State  v. 
Crofford, 133 Iowa 478, 488, 110 NW 
921. 

41. Wistrom v. Redlick, 
Av EO TL, Obs O2 Ue eLOLS, 


6. Cal. 


42. Wistrom v. Redlick, supra. 
[a] “Established by the defend- 
ant” equivalent.—‘It certainly re- 


quires a microscopic eye to discover 
any substantial difference between 
‘established by the defendant’ and 
‘shown by the defendant,’’’ Wistrom 
yg eaig 6a AS Gi et Oi-6, mo aime ke 


43. Indianapolis Tract., etc., Co. v. 
Miller, 40 Ind. A. 403, 82 NE 113, 114. 


[a] Use of phrase in instruction 
on contributory negligence held not 
objectionable as implying demonstra- 
tion by all the evidence. Indianapolis 
Tract., ete., Co. v. Miller, 40 Ind. A. 
403, 82 NE 113, 114. 


44. Major v. Barker, 
309, 35 SW 543. 


[a] As invalidating ballots.—‘Bal- 
lots which were marked in the voting 
booths, either by the clerk of election 
or in his presence, ... were clearly 
‘shown to another person’ within the 
meaning of Ky. St. § 1474, . and 
were illegal.” Major v. Barker, 99 
Ky. 305, 309, 35 SW 543. 

45. Chumbley v. Courtney, 181 


Iowa 482, 486, 164 NW 945; Lincoln 
Vv. Derr eS Okie 546.5490 oe be te On 


[a] “Make to appear” equivalent. 
—Chumbley v. Courtney, 181 Iowa 
482, 486, 164 NW 945. 


46. Wineoln vy. Terr, 
553, 58 PB 730. 

[a] “If the accused shall make 
affidavit” not distinguishable.—‘The 


99 Ky. 305, 


8 Okl. 546, 


distinction so drawn, [between ‘if the 
accused shall make affidavit’ and ‘if 
it shall be shown to the court by the 
affidavit of the accused’], is too fine 
for the average intelligence and is a 
distinction without a_ difference.” 
Lincoln vy. Terr., 8 Okl. 546, 553, 58 P 
730. 


47. See cases infra this section. 


48. Pathe Exch. v. Cobb, 202 App. 
Div. 450, 457, 195 NYS 661. See also 
Theaters and Shows [388 Cyc 252]. 


[a] “Newspaper business” distin- 
guished.—‘‘The ‘show’ business is 
clearly different from the newspaper 
business.” Pathe Exch. v. Cobb, 202 
App. Div. 450, 457, 195 NYS 661. 


49. Liebes v. U. S. Casualty Co., 
59 Cal. Al 758; 159, 211 P 842. 


[a] Held “show window.’—Win- 
dow of a store, of the type known as 
“open front” held to be a “‘show win- 
dow” within condition of burglary 
policy limiting liability in case of 
merchandise being taken from such a 
window by persons breaking the glass 
from the outside. Liebes v. U. S. 
seemed Co., (59 Cals Ax M585 159) panel 


00; Peck v. ‘Chicago, etc). Re Cos, 
138 Iowa 187, 189, 115 NW 1113, 128 
AmSR 185, 16 LRANS 883. 


_ [a] Duty of “showering” held not 
imposed on shipper by clause in 
freight contract that “said animals 
are to be loaded, unloaded, watered, 
fed and cared for by the shipper or 
his agent in charge.’ Peck v. Chi- 
cago, -etc., R., Co., 138 Towa, 187, .usoy 
115 NW 1113, 128 AmSR 185, 16 LRA 
NS 883. See also Carriers §§ 105-116. 


51. Com. v. Gombert, 11 Pa. Dist. 
435, 439. 


52. Clay v. Postal Tel. Cable Co., 
70 Miss. 406, 411, 11 S 658. 


[a] Young trees held not shrubs. 
—“To permit the jury to find... 
that about one hundred and fifty 
young trees, of varying heights and 
thicknesses, were shrubs, ... was 
fatally erroneous. Clay v. Postal Tel. 
Co., 70 Miss. 406, 411, 11 S 658. 


[b] “Bush” compared.—Clay  v. 
Postal Tel. Co., 70 Miss. 406, 411, 11 
S 658. 

[ce] 
Postal 
S 658. 


{d] “Undergrowth” distinguished. 
—Clay v. Postal Tel. Co, 70 Miss, 
406, 411, 11 S 658. 


“Tree” [38 Cyc 983]. 
“Undergrowth” [39 Cyc 671]. 


“Tree” distinguished.—Clay v. 
Tel. Co., 70 Miss. 406, 411, 11 


For later cases, developments and changes in the law see Annotations, same title and section number, 


cial purpose.** 
SHUNT.*# 


pal rail may be left free.®® 


cation of the conducting wire.*° 


As an adjective the term may be employed,®! as 
in the phrases “shunt apparatus,’®? “shunt con- 
tact,”°* “shunt-contract member,’’®+ “shunt contact 
terminal,’®*> “shunt piece,”®* “‘shunt’ system,’’? 
“shunt terminal,”®* and “ ‘shunt’ winding.’’®® 


SHUR-ON. A coined word used as a trade-mark 


applied to optical goods.*° 


53. Clarksville, etc., Turnp. Co. v. 
eee ee, (Tenn. Ch. A.) 36 SW 979, 
982. 


“Toll-gate”’ see Turnpikes and Toll 
Roads [38 Cyc 363]. 


54. See also Sidetrack post; Switch 
[37 Cye 658]; Turnout [39 Cyc 656]. 
55. Webster D. [quot Carson v. 


Central R. Co., 35 Cal. 325, 334 (where 
it is so used with reference to a street 
railway) ]. 


Mae See also Railroads §§ 303, 305, 
ts ; 
57. See Lang v. Missouri Pac. R. 
Co., 115 Mo. A. 489, 495, 91 SW 1012. 
{a] Railroad car is “kicked” or 


“shunted” when it “is set in motion 
by the engine and then detached to 
travel forward.” Lang v.. Missouri 
Pac. R. Co., 115 Mo. A. 489, 495, 91 SW 
1'GA.2. 


mick? 35 ©. J2 p 901. 


58. See aiso Series ante. 
59. Weston Electrical Instrument 
Co. v. Empire Electrical Instrument 


Co., 131 Fed. 82. i 


[a] Construction and operation ex- 
plained.—Weston Electrical Instru- 
ment Co. v. Empire Electrical Instru- 
ment Co., 131 Fed. 82, 84; Anglo- 
American Brush Electric Light Corp. 


Voricine* [18927 eA. C7367, 1371, 374; 
375, 380, 381. 
{b] “Shunting off a portion of the 


current.”—Weston Electrical Instru- 
ment Co. v. Empire Electrical Instru- 
ment Co., 131 Fed. 82, 84 


60. Anglo-American Brush FElec- 
tric Light Corp. v. King, [1892] A. C. 
867, 375. 


61. See cases infra notes 62-69. 

62. Anglo-American Brush Elec- 
tric Light Corp. v. King, [1892] A. 
C. 367, 370. 

63. Westinghouse Electric, ete., 
Co. v. Cutter Electric, etc., Co., 136 
Med 217, 219, 220, °222. 

64. Westinghouse Electric, etc., 
Co. v. Cutter Electric, etc., Co., supra. 

65. Westinghouse Electric, etc., 
Co. v. Cutter Electric, etc., Co., supra. 

66. Westinghouse MFHlectric, etc., 


Co. v. Cutter Electric, etc., Co., supra. 
67. Anglo-American Brush Elec- 
tric Light Corp. v. King, [1892] A..C. 
367, 380. 
[a] In relation to dynamo-electric 
machines means one “wherein a por- 
tion of the current produced is di- 


[58 C. J.—45] 


[§ 1] A. In Railroad Parlance. Asa 
noun, a turn-off to a side or short rail that the princi- 
As a verb, to kick;*® 
to set in motion by an impact from an engine and 
then detach so as to be allowed to travel forward.*? 


[§ 2] B. In Blectricity.°* An electric shunt is an 
additional. course or side track established for the 
passage of part of an electric current;®® the bifur- 
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SHUT DOWN. The term is commonly used in re- 


Phrases: 


lation to manufacturing plants, as meaning idle?! 
or inoperative ;*? and as referring to the stopping of 
the machinery and the mechanism in general by 
which the manufacture is effected.7? 


“Idle or shut down,”74 and “shut down 
for more than thirty days.”7> 


SHUTTLE GUARD.*® A device in general use in 
cotton mills which prevents the shuttle from flying 


up, while the loom is in operation;*? it is a steel 


suspicion; said 


Phrase: 
SHYSTER.*? 


verted for the purpose of maintaining 
a permanent magnetic field.’’ Anglo- 
American Brush Electric Light Corp. 
v. King, [1892] A. C. 367, 380. 


68. Westinghouse Electric, etc., 
Co. v. Cutter Blectric, etc, Co., 136 
Fed. 217, 222. 

69. Anglo-American Brush _ Elec- 


tric Light Corp. v. King, [1892] A. C. 
OllgneicL. . 

[a] Construction and operation ex- 
plained.—Anglo-American Brush 
Blectric Light Corp. v. King, [1892] 
A Cy 36%, sia. 


{b] “‘Series-shunt’ or compound 
winding” compared.—Anglo-Ameri- 
can Brush Electric Light Corp. v. 
King, [1892] A. C. 367, 371. 


{c] “ ‘Series’ winding” compared. 
—Anglo-American Brush _ Electric 
Light Corp. v. King, [1892] A. C. 367, 
370. 


70. Ikerstein v. Cohen, 13 Ont. L. 
144, 146. 
fa] “Sta-Zoo” held not to infringe 


“Shur-On” by similarity of appeal ei- 
ther to the ear, or to the eye. Ker- 
stein v. Cohen, 13 Ont. L. 144, 148. 
See also Trade-Marks, Trade Names, 
and Unfair Competition [38 Cyc 721]. 


71. Tillamook Lumbering Co. v. 
Liverpool, etc., Ins. Co., 175 Fed. 508, 
510 faff 78 Beds 161, Vol, CCAy 431; 
21 AnnCas 844]; Brehm Lumber Co. 
v. Svea Ins. Co., 36 Wash. 520, 523, 
79 P 34, 68 LRA 109. 


[a] ‘Idle’ synonymous.—Tilla- 
mook Lumbering Co. v. Liverpool, 
ete. ins) Co. 175) med. 508, 620) katt 
178 Fed. 161, 101 CCA 481, 21 AnnCas 
844]. “Idle” 31C. J. p 238. 


72. Tillamook Lumbering Co. v. 
Liverpool, etc., Ins. Co., 175 Fed. 508, 
510. pate 178) Hed, 161,101 (CCA 481, 
21 AnnCas 844]. 


{[b] “Inoperative”’ synonymous.— 
Tillamook Lumbering Co. v. Liver- 
pool, ete., Ins. Co., 175 Fed. 508, 510 
[ati 178 Fed. 161, 101 CCA +481, 21 
AnnCas 844]. “Inoperative”’ 32 C. J. 
p 576. 

73. Brehm Lumber Co. v. Svea Ins. 
Co., 86 Wash. 520, 523, 79 P 34, 68 
LRA 109. 


[a] Held not to refer to regular 
closing of a plant at night or on a 
holiday or Sunday. Tillamook Lum- 
bering Co. v. Liverpool, etc., Ins. Co., 
175 Med. -508, 510 faff 178 Fed. 161, 
101 CCA 481, 21 AnnCas 844]. 


74. 
Liverpool, 


Comiy: 
supra]; 


Tillamook 
etc., 


Lumbering 
Tiss Co; 


rod fixed to the “reed eap,”*® directly over the shut- 
tle as it passes from side to side of the loom.7® 


SHY. To start suddenly aside through fright or 


especially of horses;8° to swerve 
d b 


from the path being pursued to the right or left.5? 
“Mules ‘shied’ to their left.” 


One who carries on any business, 


Brehm Lumber Co. v. Svea Ins. Co., 
36 Wash. 520, 522, 79 P 34, 68 LRA 
9. 


[a] Phrase construed in insurance 
policy.—A fire policy required that at 
all times when the property remained 
idle or inoperative a constant day and 
night watchman should be kept on 
duty, and that, if the property was 
“idle or shut down” for more than 
thirty days at a time, permission 
should be obtained and indorsed on 
the policy. Held, that the words “idle 
or shut down,” mean a cessation of 
operation from the ordinary running 
of the plant, and not merely the usual 
shutting down for the night, or over 
Sunday, or on a holiday; and hence 
the policy was not broken by the in- 
sured’s failure to keep a watchman 
on duty while the plant was tempo- 
rarily shut down over Sunday. Tilla- 
mook Lumbering Co. v. Liverpool, 
ete.) Ins? Coy as) SPed-e bOSe oO whats 


178 Fed. 161, 101 CCA 481, 21 Ann 
Cas 844]. ; 

75. Tillamook Lumbering Co. v. 
hiverpooly ete; a ins.) Cosy mSuprar 


Brehm Lumber Co. v. Svea Ins. Co., 
aes 520, 522, 79 P 34, 68 LRA 


[a] Construed in  policy.—Such 
provision in poliey held to refer to 
more than the mere lack of occu- 
pancy, and where the machinery of a 
manufacturing plant was not running 
for over thirty days at one time with- 
out the insurer’s consent, the mere 
fact that some work was being con- 
ducted on the premises would not 
save a forfeiture of the _ policy. 
Brehm Lumber Co. v. Svea Ins. Co., 
36 Wash. 520, 523, 79 P 34, 35, 68 LRA 
109. 


76. “Guard” 28 C. J. p 1046. 

77. Vinson v. Willingham Cotton 
Mills, 2 Ga. A. 53, 54, 58 SE 413. 

78. “Reed cap” 53 C. J. p 667. 

79. Vinson v. Willingham Cotton 
Mills, 2 Ga. A. 53, 54, 58 SE 413. 

[a] Construction and operation ex- 


plained.—Vinson vy. Willingham Cot- 
ton. Mills, 2 Ga. A. 53,54, 58 SH 413. 


80. Webster D. [quot San Antonio 
Mach.. etc., Co. v. McKinley, (Tex. 
Civ. A.) 239 SW 840, 342]. 


81. San Antonio Mach., etc., Co. v. 
McKinley, supra. 


€3. San Antonio Mach., etec., Co. v. 
McKinley, supra. 
83. As defamatory word see Libel 


and Slander § 79 note 64 [a]. 
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especially a legal business, in a dishonest way ;** 


a trickish knave.*? 
Phrases: ‘Pettifogging 
white-livered shyster.’”’** 


SI. A Latin word meaning “if,”’** used to begin 


many maxims,®? and phrases.?° 


SI A JURE DISCEDAS, VAGUS ERIS, ET 
ERUNT OMNIA OMNIBUS INCERTA.?! 


SI ALICUJUS REI SOCIETAS SIT ET FINIS 
NEGOTIO IMPOSITUS EST, FINITUR SOCIE- 


TAS.°? 


SI ALIQUID EX SOLEMNIBUS DEFICIAT, 
CUM AQUITAS POSCIT SUBVENIENDUM 


EST.°° 


SI ALIQUIS MULIERUM PREGNANTEM PER- 
CUSSERIT, VEL EI VENENUM DEDERIT, PER 
QUOD FECERIT ABORTIVAM, SI PUERPERI- 
UM JAM FORMATUM FUERIT, ET MAXIME SI > 


shyster,’®® and’ 


SHYSTER—SICK 


“the SIC.°* 


oo te “thus pope 


and phrases.®® 


A latin word meaning “in such manner; 


SIASSUETIS MEDERI POSSIS, NOVA NON 
SUNT TENTANDA.®® 


Peed 


used to begin various maxims,°* 


SIC ENIM DEBERE QUEM MELIOREM AG- 


FACIAT.} 


RUM SUUM FACERE NE VICINI DETERIOREM 


SIC INTERPRETANDUM EST UT VERBA AC- 
CIPIANTUR CUM EFFECTU.’ 


SICK.? A comprehensive term said to include all 


the ailments* and infirmities’ of body and mind.® 
It has been defined variously as meaning affected 


with disease,’ or with diseases of any kind;* affiict- 


FUERIT ANIMATUM, FACIT HOMICIDUM.’* 


84. Webster D. [quot Gribble v. 
Pioneer Press Co., 34 Minn. 342, 343, 
25 NW 710; Nolan v. Standard Pub. 
Commmoue Monts ,212°" 2205) 2116 SP aol: 
See Bailey v. Kalamazoo Pub. Co., 40 
Mich. 251, 256. ‘ 

[a] Applied to lawyer.—‘‘The term 
... is evidently capable of having 
reference to the professional char- 
acter and standing of a lawyer.” 
Gribble v. Pioneer Press Co., 34 Minn. 
342, 3438, 25 NW 710. 


85. Webster D. [quot Gribble v. 
Pioneer Press Co., supra; Nolan v. 
Standard Pub. Co., 67 Mont. 212, 220, 
ZAG bes 


“Knave” 35 C. J. p 915. 


86. See 48 C. J. p 1053. ' 

87. Nolan v. Standard Pub. Co., 
67 Mont. 212, 220, 216 P' 571: 

88. Burrill L. D. 


SEP oA Cade pease 
89. See maxims post. 
90. See phrases infra this note. 


[a] Si aliquid sapit.—‘If he knows 
anything; if he is not altogether 
devoid of reason.” Black L. D. 


[b] Si constet de persona.—‘‘If it 
be certain who is the person meant.” 
Black L. D. 


[ce] Si contingat.—“‘If it happen.” 
Words of condition in old conveyanc- 
es. Black é . [eit Portington’s 
rsh 10 Coke 35a, 42a, 77 Reprint 


{d] Si fecerit te securum.—‘If he 
make you secure.” In practice, the 
initial and emphatic words of orig- 
inal writ which directs the sheriff to 
cause defendant to appear in court, 
without any option given him, pro- 
vided plaintiff gives the sheriff se- 
curity effectually to prosecute his 
claim. Black L. D. [cit 3 Blackstone 
Comm. p 274]. 


Le] Si ita est.—‘If it be so.” Em- 
phatic words in the old writ of man- 
damus to a judge, commanding him, 
if the fact alleged be truly stated (si 
its est) to affix his seal to the bill 


of exceptions. Black L. D. [cit Ex 
De. Crane, bet. “CUn Ss.) D905 SS wns: 
L. ed. 92]. 

{[f] Si paret.—‘If it appears.” .In 


Roman law, words used in the formu- 
la by which the pretor appointed a 
judge and instructed him how to de- 


cide the cause. Black L. D. 

[g] Si prius.—‘“If before.” In old 
practice, formal words in the old 
writs for summoning juries. Black 
L: D.. [eit Meta, 1; 2; ¢ 65.°§ 12}. 

[h] Si quis.—‘If any one.” In the 


civil law, formal words in the pre- 


torial. edicts. Black L. D. [cit Dig. 
50; 16, 11: 
91. A maxim meaning “If you de- 


part from the law, you will go astray, 
and all things will be uncertain to 


everybody.” Black L. D. [cit Coke 
Litt. p 227b]. A 
[a] Applied in: Godbe v. Salt 


Lake City, 1 Utah 68, 77. 


92. A maxim meaning “If there is 
a partnership in any matter, and the 
business is ended, the partnership 
ceases.” Bouvier L. D. 


[a] Applied in: Griswold v. Wad- 
dington, 16 Johns. (N. Y.) 438, 489. 


93. A maxim meaning “If any one 
of certain required forms be wanting, 
when equity requires, it will be aid- 
ed.” Peloubet Leg. Max. [cit 1 Kent 
Comm. p 157]. 


94. A maxim meaning “If any per- 
son strike a pregnant woman, or give 
her poison, by which she miscarry, 
if the embryo has been already 
formed, and particularly if it has 
quickened, he is guilty of murder.” 
Morgan Leg. Max. [cit Tayler L. 
Gloss. ]. 


95. A maxim meaning “If you can 
be relieved by accustomed remedies, 
new ones should not be tried.” Bur- 
rill Ls D./[eitein’ re Isle. of Ely. 10 
Goke 141a, 142b, 77 Reprint 1139]. 

96. See also Sicut post. 

97. Slack st Dp: 

“So” [36 Cyc 498]. 

“Such” [37 Cyc 513]. 

“Thus” [38 Cyc 302]. 

98. See maxims post. 

99. See phrases infra this note. 

[a] Sic subscribitur.—‘So it is 
subscribed.” In Scotch practice. 
formal words at the end of deposi- 
tions, immediately preceding the sig- 
nature. Black L. D. [cit 1 How. St. 
icmp ee, uonle 

1. A maxim meaning “Every one 
ought so to improve his land as not 


ed by disease;® ailing, diseased; disordered;'° ill; 
indisposed;!1 not in health;12 not normal or nat- 
ural;!? weak;'+ also affected with or attended by 
nausea, inclined or inclining to vomit;+® 


nauseat- 


to injure his neighbor’s.” 
[cit 3 Kent Comm. p 441] 


[a] Applied in: Embrey v. Owen, 
6 Exch. 353, 371, 155 Reprint 579; 
Howatt v. Laird, 1 Pr. Edw. Isl. 157, 
160. 


2. A maxim meaning “[A statute] 
is to be So interpreted that the words 
may be taken with effect, [that its 
words may have effect}.” Burrill L. 
D. [cit 3 Inst. p 80]. 


3. See Disease 18 C. J. p 
Health Insurance 29 C. J. p 278; 
ness 31 C. J. p 244; Sickness post. 


4 “Ailment” 2 C. J. p 1025. 
5 “Infirmity” 31 C. J. p 1182. 


6 State v. Douglas, 124 Kan. 482, 
484, 260 P 655 (as used in Rev. St. § 
65—1005). 


7. Webster D. [quot State v. Doug- 
las, Supra]. 


8. State v. Douglas, supra [quot 
Cyc]; Kelly v. Ancient Order of Hi- 
bernians, 9 Daly (N. Y.) 289, 291. 


9 Metropolitan L. Ins. Co. v. Mc- 
Tague, 49 Nad. Ly. 587,091, 9° A 766, 
60 AmR 661. 


10. Richardson New D. [quot Reg. 
v. Huddersfield, 7 BE. & B. 794, 797, 90 
ECL 794, 119 Reprint 1441]; State v. 
Douglas, 124 Kan. 482, 484, 260 P 655 
[quot Cyc]. 


11. Webster D. [quot State v. 
Douglas, supra (quot Cyc)]; Kelly 
v. Ancient Order of .Hibernians, 9 
Daly (GN. Y.); 289, 29a: 

ELS Ora Mme ae 

“Indisposed” 31 C. J.'p 885. 


12. State v. Douglas, 124 Kan. 482, 
484, 260 P 655 [quot Cyc]; Kelly v. 
Ancient Order of Hibernians, 9 Daly 
CN2 Y2)S2:895 72912 


13. Union Tp. v. Lawrence County, 
13 Pa. Dist. 646, 648, 28 Pa. Co. 665. 


“Natural” 45 C. J. p 392. 
“Normal” 46 C. J. p 495. 


14. Richardson New D. [quot Reg. 
v. Huddersfield, 7 H. & B. 794, 797, 9G 
ECL 794, 119 Reprint 1441]; State v. 
Douglas, 124 Kan. 482, 484, 260 P 655 
[quot Cyc]. 


“Weak” [40 Cyc 849]. 


15. Kelly v. Ancient Order 
Hibernians, 9 Daly (N. Y.) 289, 291, 


Black L. D. 


1139; 
Ill- 


of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ing;*® and also disgusted;!7 having strong dislike, 


disgust with, of.18 


Phrases: “Fell sick,”!® “medically sick,”2° “shall 
fall sick,”’*! “she was made sick,’2 
able to work,”** “sick at the stomach,”2?4 “sick head- 
ache,”*° “sick, indigent persons,”’** “sick leave,”?7 

sick, needy, injured and indigent persons,’2® “sick 
of a country life,”®® “sick or afflicted with any dis- 
ease,”*° “sick person,’’?! “thereby made sick,”?2 “to 
be sick of flattery,”’*?* “treating the sick and afflict- 
ed,”*4 and “treat the sick or others afflicted with 


bodily or mental infirmities.’’?5 


SICK BENEFITS.?® 


16. 
v. Huddersfield, 7 E. & B. 794, 797, 90 
ECL 794, 119 Reprint 1441]. 


17.. Richardson New D. [quot Reg. 
v. Huddersfield, supra]. 

18. Kelly v. Ancient Order 
Hibernians, 9 Daly (N. Y.) 289, 291. 


of 


19. Sweet Clinic v. Lewis County, 
154 Wash. 416, 282 P 832, 834. 
[a] “Was injured . amounts 


to the same thing.”—Sweet Clinic v. 
Lewis County, 154 Wash. 416, 282 P 
832, 834. ‘ 

20. Beaudoin v. La Societe St. Jean 
Baptiste, 116 Me. 428, 430, 102 A- 234, 
LRAI1918B 641. 


21. Sweet Clinic v. Lewis County, 
154 Wash. 416, 282 P 832, 833 (con- 
struinge phrase in Remington Comp. 
St. § 9986). ‘ 

22. Martin v. Waycross Coca-Cola 
Bottling Co., 18 Ga. A. 226, 229, 89 SE 
495. 

23. Plattdeutsche Grot Gilde v. 
Ross, 117 Ill. A. 247, 252; Beaudoin v. 
La Societe St. Jean Baptiste, 116 Me. 
428, 429, 102 A 234, LRA1918B 641. 
See also Mutual Benefit Insurance §§ 
178-180. 

[a] Held to mean “so long as a 
man is not restored to his full health 
and is substantially unable to do such 
work or make such a living as he did 
before.” Plattdeutsche Grot Gilde v. 
ROSS, Lets As 2475-252. 


[b] Held not to apply to natural 
illness following the breaking of a 
leg. Beaudoin v. La Societe St. Jean 
Baptiste, 116 Me. 428, 431, 102 A 234, 
LRAI918B 641. , 

[ce] Held not to mean that a per- 
son “must be actually sick and so 
sick as to be unable to do work of 
any kind.” Plattdeutsche Grot Gilde 
vy. Ross, 117 Ill. A. 247, 252. 

24. Kelly v. Ancient Order of Hi- 
bernians, 9 Daly (N. Y.) 289, 291. 

25. Kelly v. Ancient Order 
Hibernians, supra. 

26. Union Tp. v. Lawrence Coun- 
ty, 13 Pa. Dist. 646, 648. 

fa] “Berm. . would cover . 
insane indigent persons.”—Union Tp. 
v. Lawrence County, 13 Pa. Dist. 646, 
648. 

27. Doody v. Davie, 77 Cal. A. 310, 
312; 246° P 339: 

28. Union Tp. v. Lawrence County, 
13 Pa, Dist. 646, 648. 

29. Kelly v. Ancient:Order of Hi- 
bernians, 9 Daly (N. Y.) 289, 291. 

30. Metropolitan L. Ins. Co. v. Mc- 
Tague, 49 N. J. L. 587, 591, 94 A 766, 
60 AmR 661. 

[a] As used in an application to 
revive life policy which states that 
the applicant has not been “sick or 
afflicted with any disease” since his 


of 


2 “siek and un- 


SICK—SICKNESS 


the system; 


SICKNESS.37 
fined meaning,** and variously defined as meaning 
a condition interfering with the usual avocations ;°° 
a disease? or malady;#1 a diseased condition of 
a disordered, distracted, or enfeebled 
state of anything;+? a morbid state arising from a 
diseased body;**® any affection*+ of the body which 
deprives it temporarily of the power to fulfill its 
usual functions,*® either such as affects the body 
generally, or only some part of it;*® a particular 
kind of disorder ;4#7 disabilities*® which are the nat- 


[58° Ossie 7074 


A word.said to have a well de- 


ural and ordinary results of disease arising from a 
pathological condition ;*® ill health;°° illmess;°! the 


Richardson New D. [quot Reg. [policy lapsed, ‘‘these terms are not to 


be construed as importing an absolute 
freedom from any bodily ailment, but 
rather of freedom from such ailments 
as would ordinarily be called disease 
or sickness.” Metropolitan L. Ins. Co. 
v. MeTague, 49 N. J. L. 587, 591, 9 A 
766, 60 AmR 661. 


[b] Such statement held not shown 
to be untrue by proof that person in- 
volved had a “cold.” Metropolitan 
L. In's. Co. v. MceTague, 49 N. J. L. 587, 
591, 9 A 766, 60 AmR 661. 


21. Union Tp. v. Lawrence County, 
13 Pa. Dist. 646, 648. 


[a] “An insane person is a Sick 
Person.’’—Union Tp. v. Lawrence 
County, 13 Pa. Dist. 646, 648. 


32.. Lauder v. Currier, 3 Cal. A. 28; 
PAS) Sve? paaliyfe 


[a] Construed in complaint.— 
Where a complaint for personal inju- 
ries alleged that as an effect of the in- 
jury plaintiff was “thereby made 
sick,” it was held “unnecessary to al- 
lege specifically the nature of the dis- 
eases or other hurts received by the 
plaintiff’’; and evidence that he suf- 
fered from pleurisy caused by the 
hurt, which developed into pneumo- 
nia, held admissible. Lauder vy. Cur- 
rier, 3-Calz A. 28, 29,84 P) 217. 


23. Kelly v. Ancient Order of Hi- 
bernians, 9 Daly (N. Y.) 289, 291. 

34. Peo. v. Cochran, 56 Cal. A. 394, 
397, 205 =P. 473% 

[a] As meaning persons.—In a 
prosecution for practicing without a 
license, an information charging that 
defendant unlawfully treated “the 
sick and afflicted” held not defective 
under Pen. Code, § 950, as insufficient- 
ly charging that he treated sick and 
afflicted “persons” as distinguished 
from the practice of veterinary sur- 
geons. Peo. v. Cochran, 56 Cal. A. 
394, 395, 205 P 473. See also Physi- 
cians and Surgeons § 14 et seq. 

25. State v. Douglas, 124 Kan. 482, 
484, 260 P 655 (construing Rev. St. 
§ 65—1005). 

36. See Mutual Benefit Insurance 
§§ 178-180. See also Health Insur- 
anee 29 C. J. p 278. 


37. See also 111 31C. J. p 242; Sick 
ante. 
"38. Beaudoin v. lLa_ Societe St. 


Jean Baptiste, 116 Me. 428, 430, 102 A 
234, LRA1918B 641. 


29. ‘Northwestern Mut. L. Ins. Co. 
v. Wiggins, 15 F. (2d) 646, 648 [quot 
Milam v. Norwich Union Indemn. Co., 
107 W. Va. 574, 149 SHE 668, 669]. 


40. Century D. [quot Kane v. Chi- 
cago, ete, RCo. 902 Nebr: 112, U4, 
132 NW 920, 36 LRANS 1145, AnnCas 
1913A 764]; Kelly v. Ancient Order 
of Hibernians, 9 Daly (N. Y.) 289, 
291; Milam v. Norwich Union Indemn. 
Co., 107 W. Va. 574, 149 SE 668, 669; 
Reg. v. Huddersfield, 7 E. & B. 794, 


797, 90 HCL 794, 119 Reprint 1441. 


[a] “Technically synonymous with 
- . . ‘disease.’ ”’—Milam v. Norwich 
Union Indemn, Co., 107 W. Va. 574, 
149 SE 668, 669. 


[b] “Disease” distinguished.—Mi- 
Jam v. Norwich Union Indemn. Co., 
107 W. Va. 574, 149 SE 668, 669. 


“Disease” 18 C. J. p 1139. 


41. Century D. [quot Kane v. Chi- 
Cage, ete, Ro Co., 90; Nebr, tee arias 
132 NW 920, 36 LRANS 1145, AnnCas 
1913A 764]; Kelly v. Ancient Order of 
Hibernians, 9 Daly (N. Y.) 289, 291. 


42. Century D. [quot Kane v. Chi- 
cago, etc., R. Co., 90 Nebr. 112, 114, 
132 NW 920, 36 LRANS 1145, AnnCas 
1913A 764]. . 


43. Ree. v. Huddersfield, 7 E. & B. 
794, 799, 90 ECL 794, 119 Reprint 1441. 


44. “Affection” 2 C. J. p 313. 


45. Bouvier L. D. [quot Doody v. 
Davie, 77 Cal. A. 310, 312, 246 P 3395 
State v. Douglas, 124 Kan. 482, 484, 
260 P 655; Reg. v. Huddersfield, 7 E. 
& B. 794, 797, 90 ECL 794, 119 Reprint 
1441]; Martin v. Waycross Coca-Cola 
Bottling Co., 18 Ga. A. 226, 229, 89 SE 
495 [quot ’Cye]. 

[a] Similar definition.—‘‘Any mor- 
bid condition of the body which for 
the time being hinders and prevents 
the organs from normally discharging 
their several functions. It is any af- 
fection of the body which deprives 
it temporarily of the power to fulfill 
its usual functions.” Black L. D. 
{quot Martin v. Waycross Coca-Cola 
Bottling Co., 18 Ga. A. 226, 229, 89 SH 
495]. 

46. Bouvier L. D. [quot Doody v. 
Davie, 77'Cal. A. 310, 313, 246-P 339]. 


47. Century D. [quot Kane v. Chi- 
Caeo, ete. Re Co. -9USNebr eo li2 6. gas 
132 NW 920, 86 LRANS 1145, AnnCas 
1913A 764]. - 

48. “Disability” 18 C. J. p 1046. 


49. Beaudoin vy. lLa_ Societe St. 
Jean Baptiste, 116 Me. 428, 481, 102 A 
234, LRA1918B 641. 

[a] “Accidental iniury” distin- 
guished.—Beaudoin v. La Societe St. 
Jean Baptiste, 116 Me. 428, 431, 102 A 
234, LRA1918B 641. 


[b] FEfeld to “apply solely to dis- 
eased condition of the organs of the 
human system.” Kelly v. Ancient Or- 
der of Hibernians, 9 Daly (N. Y.) 289, 
292. 

50. Century D. [quot Kane y. Chi- 
cago, ete, R. Co., 90 Nebr. 112) crs 
132 NW 920, 36 LRANS 1145, AnnCas 
1913A 764]. 


51. Century D. [quot Kane v. Chi- 
cago, etc., R. Co., supra]; National 
Live Stock Ins. Co. v. Bartlow, 60 Ind. 
A. 238, 110 NH 224, 226. 


[a] ‘“ ‘Eliness’ . . is practically 
synonymous.”’—National Live Stock 


708 [58 C.J.] 


state of being sick,®? or diseased,** or suffering from 
The term has been held not to mean a 
trifling illness, nor an occasional physical disturb- 
ance resulting from accidental causes not permanent 
in their effects nor a temporary illness which readily 
yields to professional treatment and leaves no per- 
manent injury or SDE calculated to or having a 
In the subjoined notes, 
examples are given of ie the term has been held 


disease.°* 


tendeney to shorten life.° 


to inelude, 56 and not to inelude.®* 


Phrases: “Nausea,sickness and pain,”°®* “sickness 


contracted during the term of the policy, 
ness due to immorality or violation of law,’®° “sick- 


Ins. Co. v. Bartlow, 60 Ind. A. 233, 110 
NE 224, 226. 


“Tliness” 31 C. J. p 244. 


52. Century D. [quot Kane v. Chi- 
cago, etc., R. Co., 90 Nebr. 112, 114, 
132 NW 920, 386 LRANS 1145, AnnCas 
1913A 764]; Kelly v. Ancient Order 
of Hibernians, 9 Daly (N. Y.) 289, 291. 


53. Kelly v. Ancient Order of Hi- 
bernians, supra. 

54. Century D. [quot Kane v. Chi- 
pe etcee R. eCor.0 90) Nebr. Jae Sia: 
132 NW 920, 36 LRANS 1145, AnnCas 
1913A 764]. 


55. Joyce Ins. § 1848 [quot een 
v. Provident Sav. L.-Assur. Soc., 57 
Wi Vaowces, 394, 750 SE 529) quot 
Stockton v. Continental L. Ins. Co., 
105 W. Va. 240, 141 SE 878, 879)]. 


56. See cases infra this note. 


[a] Color  blindness.—Kane We 
Chicago, etc., R. Co., 90 Nebr. 112, 115, 
1382 NW 920, 36 LRANS 1145, AnnCas 
1913A 764. 


{b] Imncurabie blindness.—Kane v. 
Chicago, etc., R..Co., 90 Nebr: 112, 115, 
132 NW 920, 36 LRANS 1145, AnnCas 
1913A 764; Reg. v. Bucknell, 3 BE. & 
Be Sooo oO. le HC igeooi. Lismenrint 
1261, 28 EngL&Eq 176. See Burton v. 
Hyden, is KR. 8.Q. B.295; 298. 


[e] Injury Ch) insite popular sig- 
nificance.” Doody v. Davie, 77 Cal. A. 
e210, 312, 246 (PP 33 But see infra 
note 57 bad C3): (3) Injury to city 


fireman’s foot when stepping on nail 

while off duty, though resulting in no 

infection or general bodily illness, 

within Charter of Oakland, § 100. 

Deeds v. Davie, 77 Cal. A. 310, 313, 246 
2 


{d] Insanity.—Bouvier L. D. [quot 
Doody v. Davie, 77 Cal. A. 310, 313, 246 
P 339; State v. Douglas, 124 Kan. 482, 


484, 260 P 655]; Kelly v. “Ancient Or- 
der of Hibernians, 9 Daly (N. Y.) 289, 
292; McCullough vy. Expressman’s 
Mut. Ben. ASsoc., PB eP an AZ lb Ol S 
AG S00,  IakvAT21 0:0 Unieh ID pyrveslanes 
rence County, 13 Pa. Dist. 646, 648; 
Robillard v. Société St. Jean Baptiste 
de Centreville, 21 R. I. 348, 350, 43 A 
635, 97 AmSR 806, 45 LRA 559; Bur- 
ton v. Byden, L. R. 8 Q.:B. 


[e] Lunacy.—Burton v. Eyden, L. 
R.°8 Q. B. 295, 297 [quot McCullough 
v. Expressman’s Mut. Ben. Assoc., 133 
Paes USO. gO PASS D is fae dcakReAls Dil) 
Robillard v. Societe St. Jean Baptiste, 
21 R. I. 348, 351, 48 A 635, 97 AmSR 
806, 45 LRA 559]. 


{[f{] “Embraces physical and men- 
tal pain and loss of time.” Texas, 
etc., R. Co. v. Barnwell, (Tex. Civ. A.) 
1383 SW 527, 528 (holding erroneous, 
in action for personal injuries, a 
charge to allow plaintiff compensation 
for any sickness, physical or mental 
pain, that he suffered, and for the rea- 


disability.” 
SICUT.®> 


SIC UTERE 
DAS.” 


959 boreal. 


sonable value of any time he has 
lost). 


[g] “May include a physical dis- 


|order of a less serious character than 


National Live Stock Ins. 


a disease.”’ 
110 NE 


Co. v. Bartlow, 60 Ind. A. 233, 
224, 226. 


57. See cases infra this note. 


{a] Held not to include.—(1) “A 
mere temporary indisposition, which 
does not tend to undermine and weak- 
en the constitution.” National Live 
Stock Ins. Co: v.-Bartlow, 60 Ind. A. 
233, 110 NE 224, 226 (of animal). (2) 
Any slight ill in no way seriously af- 
fecting the applicant’s health or in- 
terfering with his usual avocations. 
Manhattan L. Ins. Co. v. Francisco, 
17 Wall. (U. S.) 672, 680, 21 L. ed. 698. 
See Logan v. Provident Sav. L. Assur. 
SOG 5 HWir eVidiaaroe 4, lo gato ase 5) OF 
(3) Bodily injury unless the general 
health is impaired. Kelly v. Ancient 
Order of Hibernians, 9 Daly (N. Y.) 
289, 292 [cit and foll Villone v. Guard- 
la Perticara, 62 Mise. 257, 114 NYS 
801, 802]. But see supra note 56 [ec]. 


(4) Dog bite over eye causing it to. 


swell, so that plaintiff could not wear 
glasses, preventing him from work- 
ing at his trade, held not ‘“‘sickness.” 
Villone v. Guardla Perticara, supra. 
(5) Physical illness resulting from 
fractured leg, which does not impair 
the general health. Beaudoin v. La 
Sociéte St. Jean Baptiste, 116 Me. 428, 
431, 102 A 234, LRAI918B 641. To 
same effect Kelly v. Ancient Order of 
Hibernians, 9 Daly (N. Y.) 289, 292 
(‘you would never say that he was 
sick of a broken leg’’). But see Doody 
v. Davie, 77 Cal. A. 310, 318, 246 P 339 
(injury to fireman’s foot held ‘“sick- 
ness’). (6) Pregnancy. Reg. v. Hud- 
dersfield, 7 HE. & B. 794, 796, 90 ECL 
794, 119 Reprint 1441. (7) Slight cold 
in absence of proof that it produced 
disease, even though physician pre- 
scribed for it.. Metropolitan L. Ins. 
Co. v. McTague, 49 N. J. L. 587, 591, 
9 A 766, 60 AmR 661. 


58. Martin v. Waycross Coca-Cola 
Bottling Co., 18 Ga. A. 226, 228, 89 SH 
495. 


59. Milam v. Norwich Union In- 
demn. Co., 107 W. Va. 574, 149 SE 668, 


295, 298. ‘| e669 


60. Poole v. Imperial Mut. L., etc., 
Ins. Co., 188 N. C. 468, 469, 125 SH 8. 


61. Moge v. Societe St. Jean Bap- 
tiste, 167 Mass. 298, 45 NE 749, 750, 
ob MRA 73.6% McCullough Wh Express 
man’s Mut. Ben. Assoc., 138 Pa. 142, 
Pb LOS 35d, aelRIAS 310; Robillard 
v. Societe St. Jean Baptis ste, ZED 
348, 351, 43 A 6385, 97 AmSR 806, 45 
LRA 559; Burton v. Eyden, L. R. 8 
Q. B. 295, 298; Reg. v. Bucknell, 3-E. 
are 587, 594, 77 ECL 587, 118 Reprint 
1z , 


62. Kane v. Chicago, etc., R. Co., 


A latin word meaning casi 
It is used to begin various maxims,°® and phrases.®? - 


SICUT AD QUZSTIONEM FACTI, NON RE- 
SPONDENT JUDICES, ITA AD QU ZSTIONEM 
JURIS, NON RESPONDENT JURATORES."° 

SICUT BEATIUS EST, ITA MAJUS EST, DARE 
QUAM ACCIPERE."! 


SICKNESS—SIC UTERE TUO UT ALIENUM NON LH DAS 


ness or accident,”®! “sickness or accidental inju- 
ry,’52 “siekness or disease,”®*® and “sickness or other 


766 50, 67 


TUO UT ALIENUM NON L&- 


90 Nebr. 112, 114, 132 NW 920, 36 LRA 
NS 1145, AnnCasi913A 764. 


63. National Live Stock Ins. Co. 
v. Bartlow, 60 Ind. A. 233, 110 NE 224, 
225; Poole v. Imperial Mut. L., etc., 
Ins. Co., 188 N. C. 468, 469, 125 SE 8. 

{a] Accidental injury not included. 
—‘‘it is very generally understood 
that term ‘sickness or disease’ does 
not extend to or include accidental in- 
juries.” Poole v. Imperial Mut. L., 
etc., Ins. Co., 188 N. C. 468, 469, 125 
SE 8 [cit Cyc]. 

64 McCullough v. Expressman’s 
Mut..Ben. Assoc., 183 Pa. 142, 151, 19 
A 355, 7 GRA, 200. 

[a] Held to include insanity.—‘If 
insanity is not sickness, it is certain- 
ly disability.” MeCullough v. Ex- 
pressman’s Mut. Ben. Assoc., 133 Pa. 
142° 1515 19 Avgp5, (RAS 2ZLO, 


65. See also Sic ante. 
66 Burrill L. D. 
ASIC. Cio. 10.9 be 

67. See Burrill L. D. 
“So” [36 Cyc 498]. 


68. See maxims post. 
69. See phrases infra this note. 
[a] Sicut alias.—‘As at another 


time, or heretofore.’ Black L. D. [cit 
Cowell]. See also Alias 2 C. J. p 1032, 
and cross references thereunder. 


[b] Sicut me Deus adjuvet.—''So 
help me God.” Black L. D. [cit Fleta 
libiatce LS) Se4alr 


[e] Sicut pluries.—“As often- 
times.” Burrill L. D. 
73. A maxim meaning “Inasmuch 


as the judges do not decide on qaues- 
tions of fact, so the jury do not decide 
on questions of law.’ Peloubet Leg. 
Max. [cit Coke Litt. p 295b]. 


7i. A maxim meaning “It is a more 
pleasant task, and also a more mag- 
nanimous one, to give than to re- 
ceive.” Morgan Leg. Max. [cit Bredi- 
man’s Case, 6 Coke 56b, 57b, 77 Re- 
print 339 1. 

72. A° maxim meaning “So use 
your own as not to injure another’s 
property.” Bouvier L. D. [cit-1 Black- 


stone Comm. p 306]. 
[a] Another and freer transla- 
¢ion.—‘“‘One cannot use his own prop- 


erty so as to injure the rights of oth- 
ers, nor can he use it in such a man- 
ner as to offend against public moral- 
ity, health, or peace and good order.” 
Peo. v. New York Carbonic Acid Gas 
Co., 196 N. Y. 421, 440, 90 NE 441. 


[b] Applied in: The China v. 
Walsh, 77 Walt. iGU->'S:), 3535, 68), a Oe. 
ed: 673 The) Marianna Fiora, aE 
Wheat. (U..S.) 1, 42, 6 Li. ed. 405; 
Exley v. Southern Cotton Oil Co., 151 
Bed. 100,51035) Ue eS ov, SUnion Bridge 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Co., 143 Fed. 377, 389; U.S. v. Luce,, 371, 373, 43 AmD 442; Lowell v. Bos-| joy, 2 Thomps. & C. (N. Y.) 83, 85; 
141 Fed. 385, 408, 415; American Bell| ton, ete., R. Corp., 23 Pick. (Mass.) | Rowland v. Miller, 61 N. Y. Super. Ct. 
Tel. Co. v. U. S., 68 Fed. 542, 563, 15] 24, '30, 34 AmD 33; Com. v. Kneeland, | 163, 165, 18 NYS 793; Van Nostrand 
CCA 569; The Brooklyn, 4 F. Cas. | 20 Pick. (Mass.) 206, 237; Com. v.| v. New York Guaranty, 6tCi, Coney 
No. 1,938, 2 Ben. 547; Cole Silver Min.]} Chapin, 5 Pick. (Mass.) 199, 203, 16) N. Y. Super. Ct. 78, 80; Walker v. 
Co. v. Virginia, etc., Water Co., 6 F.| AmD 386; Marcy v. Clark, 17 Mass. Gilbert, 25 N. Y. Super. 214, 224; Gil- 
Cas. No. 2,989, 1 Sawy. 470; The Mari- |} 330, 334; "People’s Ice Co. v. Steamer] bert v. Beach, 11 N. Y. Super. 423, 
anna Flora, 16 F. Cas. No. 9,080, 3 Excelsior, 44 Mich. 229, 236, 6 NW | 428; Worthington v. Parker, 11 Daly 
Mason 116; Silliman v. Hudson Riv-| 636, 38 AmR 246; Stillwater Water | (N. Y.) 545, 551; Greco v. Bernheim- 
er Bridge Co., 22 F. Cas. No. 12,852, 4| Co. v. Farmer, 89 Minn. 58, 64, 983 NW |er, 17 Mise. 592, 596, 40 NYS 677; 
Blatchf. 395; Kinney v. Koopman, 116] 907, 99 AmSR 541, 60 LRA 875; Krue- O'Neill Vv. Breese, 3 Misc. 219). -222, 
Ala. 316, 319, 22 S 593, 67 AmSR 119,| ger v. Ferrant, 29 ee 385, 388, 13] 28 NYS 526; Rowland v. Miller, 15 
SU HGEDAY 497 © St. Iuouis, etes “R. Co. NW) 158: 43 AmR 23); Fleming v.| NYS 701, 702; Paine v. Chandler, 5 
v. Yonley, 53 Ark. 503, 507, 14 SW Lockwood, 36 Mont. at 92 P 962, 122| NYS 739, 742; Brennan vy. Schreiner, 
800, 9 LRA 604; Bannon y. State, 49} AmSR 375, 14 LRANS 628; Driscoll] 20 NYS 130, 28 AbbNCas 481; Buffalo 
Ark. 167, 169, 4 SW 655; Martin v.| v. Clark, 32 Mont. 172 186, 80 P 1,| Bast Side R. Co. y. Buffalo St. R. Co., 
Ogdon, 41 Ark. 186, 193; Little Rock, | 373; Abbott v. Kansas City, etc., R. 19 NYSt 574, 579; Simons v. Seward, 
etc., R. Co. v. Chapman, 39 Ark. 463,| Co., 83 Mo. 271, 285, 53 AmR 58i; TNYSt 55; 57: Heeg v. Licht, 8 Abb 
476, 480, 43 AmR 280; St. Louis, etc., Shane v. Kansas City; ete., R. Co., 71| NCas (N. We) 355, 360; Benson v. 
R. Co. v. Hecht, 38 Ark. 357, 367; Sim- | Mo. 237, 244, 36 AmR 480; Wheeler v. Suarez, 19 AbbPr (N. Y.)) 61,. 655. Bush 
mons v. Camden,’ 26 Ark. 276, 278, 7| St. Joseph Stock- Wands; eter Co.y -66)|\ Vv: Brainard, Cows anGNe Y.) 78) 13 
AmR 620; Wood vy. Moulton, 146 Cal.| Mo. A. 260, 267; Springfield Water- | AmD 513; Panton v. Holland, alr 
317, 319, 80 P 92; Parker v. Larsen, | works Co. v. Jenkins, 62 Mo. A. 74, | Johns. (N. Y.) 92, 99, 8 AmD 369; 
86 Cal. 236, 238, 24 P 989, 21 AmSR]| 82; Whitfield v. Carrollton, 50 Mo. A.| Platt v. Johnson, 15 Johns. CNE OR) 
SOs aux, Vv. Hagein, 69. Cal. 255, 397; 98, 105; Knapp v. Kansas City, 48) 213, 218, 8 AmD 23 3; Lasala v. Hol- 
4 P 919, 10 P 674; Gibson v. Puchta, Mo. A. 485, 493; Collier v. Chicago, brook, 4 Paige Ch. (N. pee pe ok yee 
SoOalewolO, SL6te Smith Gamal, etc; \etes, R2CCo.se4s oMouw A. 398.0402 aio, AmD 524: Crump v. Com., 6 N. 

Co. y. Colorado Ice, etc., Co., 34 Colo.| Schneider v. Missouri Pac. R. Co., 29} Cr. 342, 361; Matter of Annan, 6 N. 
485, 491, 82 P 940, 3 LRANS 1148;| Mo. A. 68, 78; Ward v. Fagan, 28| ¥. Cr. 57, 72; Matter of Jacobs, 2 
State v. Sargent, 45 Conn. 358, 374;| Mo. A. 116, 129; Quay v. Lucas, 25|N. Y. Cr. 539, 545; The Scioto, 5 NY 
Bishop v. Banks, 38 Conn. 118, 122,| Mo. A. 4, 8; St. Louis v. Green, 7 Mo.| LegObs 442, 446; Stewart v. Cary 
8% AmD 197; Norwich v. Breed, 30} A. 468, 474; Ex p. Boyce, 27 Nev. 299, | Lumber Co., 146 N. C. 47,'107, 59 SE 
Conn. 535, 547;. Brown vy. Illius, 27| 308, 75 P 1, 65 LRA 47; -Boynton v. |} 545; Goforth v. Southern RS Co., 144 
Conn. 84, 95, 97, 71 AmD 49; Brown| Longley, 19 Nev. 69, 74, 6 P 437, 3|N. C. 569, 571, 57 SH 209; Staton’ v. 
v. Illius, 25 Conn. 583, 591, Parker| AmMSR 781; Longabaugh v. Virginia | Norfolk, ete., R. Co., 111 N. C. 278, 
ve Griswold, 17+ Conn. (288, 308, 42)-City, ete.) Ri Co: 9 Nev. 271, 299; )|-280, 16 ‘SE 181, 17) LRA 838; Carroli 
AmD 739; Linsley v. Bushnell, 15| Horan v. Byrnes, 72 N. H. 93, 54 A] v. Rye ps, ots N. D. 458, 467, 101 NW 
Conn. 225, 238, 38 AmD 79; Cheese-| 945, 101 AmSR 670, 62 LRA 602; Gil-| 894; Letts v. Kessler, 54 Oh. St. 738, 
borough v. Green, 10 Conn. 318, 321,| man v. Laconia, 55 N. H. 130, 131, 20| 84, 42 NE 765, 40 LRA DUR Colum. 
26 AmD 396; Strong v. Benedict, 5| AmR 175; Garland v. Towne, 55 N. bus, etc., Coal, ‘eter, Cox. Tucker, 48 
Conn. 210, -221; Austin v. Augusta] H. 55, 58, 20 AmR 164; Huckins v.| Oh. St. 41, 61,.26 NE. 630, 29 AmSR, 
Terminal R. Co., 108 Ga. 671, 699, 34| People’s Mut. F. Ins. Co., 31 N. H.| 528, 12 LRA 577; Marmet v. State, 
SE 852, 47 LRA 755; Whistenant v.| 238; Schultz v. Byers, 53 N. J. L.| 45 Oh. St. 63, 70, 12 NE 463; Craw- 
Southern States Portland Cement Co., | 442, 449, 22 A 514, 26 AmSR 435, 13] ford v. Rambo, 44 Oh. St. 279, 282, 7 
2 Ga, A. 598, 606, 59 SE 920; Hill v.|] LRA 569; State v. Wheeler, 44 N. J.| NE 429; Tiffin v. McCormack, 34 Oh. 
Standard Min. Co., 12 Ida. 223, 85 P| L. 88, 91; Weller v. Snover, 42 N. J.| St. 638, 644, 3 AmR 408; Cincinnati, 
907, 910; Chicago v. Gunning System, | L. 341, 344; McGuire v. Grant, 25 N.| etc., R. Co. v. Sullivan, 32 Oh. St. 152, 
114 Ill. A. 377, 382, 387; Aiken v. Co-| J. L. 356, 361, 67 AmD 49; Delaware,| 158; Lake Shore, ete, R. Co. v. Cin- 
lumbus, 167 Ind. 139, 145, 78 NE 657, | etc., Canal Co. v. Lee, 22 N. J. L. 243,| cinnati, etc., R. Co., 30 Oh. St. 604, 
12 LRANS 416: Parks vy. State, 159| 247; Sinnickson v. Johnson, 17 N. J.| 617; Pittsburg, ete., R. Co. v. Bing- 
Ind. 211, 220, 64 NE 862, 59 LRA 190;| L. 129, 144, 34 AmD 184; Cape May| ham, 29 Oh. St. 364, 369; Burdick v. 
Evansville, etc., R. Co. v. Dick, 9 Ind.| First M. E. Church v. Cape May/| Cheadle, 26 Oh. St. 393, 396, 20 AmR 
433, 436; Talcott v. Des Moines, 134| Grain, ete., Co. (N. J. Ch.) 67 A 613, | 767; Clark v. Fry, 8 Oh. St. 358, 383, 
Towa 113, 123,.109 NW 311, 12 LRA| 614; Booth v. Burgess, 72 N. J. Eq.| 72 AmD 590; Mad River, etc., R. Co. 
NS 696; McGuire v. Chicago, etc., R.| 181, 199, 65 A 226, 233° Seligman v. Le aeer aee 5 Oh. St. 541, 558, 67 AmD 
Co., 131 Iowa 340, 354, 108 NW 902:;| Victor Talking Mach. Co., 71 N. J. Eq. | 312; Carman v. Steubenville, ete. R. 
Pohlman y. Chicago, etc., R. Co., 131] 697, 701, 68 A 1093; Lord v. Carbon Co., 4 Oh. St. 399, 416; Kerwhaker v 
Iowa 89, 94, 107 NW 1025, 6 LRANS| Iron Mfg. Co., 38 N. J. Ha. 452, 458; | Cleveland, etc. R. Co., 3 Oh. St. 172, 
146; Jackson v. Bruns, 129 Iowa 616,| Demarest v. Hardham, 34 N. J. Eq.| 200, 62 AmD 246; Chicago, ete, R. 
620, 106 NW 1, 3 LRANS 510; Fow-| 469, 474; Thomas Iron Co. v. Allen-| Co. v. Groves, 20 Okl. 101, 112, 93 P 
ler v. Wood, 73 Kan. 511, 542,85 P| town Min. Co., 28 N. J. Eq. 77, 85;| 755; Morton v. Oregon Short Line R. 
763, 117 AmSR 534, 6 LRANS 162;| Ross v. Butler, 19 N. J. Eq. 294, 298,|Co., 48 Or. 444, 451, 87 P 151, 1046, 
Culp v. Atchison, ete., R. Co., 17 Kan.|97 AmD 654; Davidson v. Isham, 9}7 LRANS 344; Youghiogheny River 
475, 477; Kansas Pac. R. Co. v. Mihl-| N. J. Eq. 186, 189; Peo. v. New York| Coal Co. v. Allegheny Nat. Bank, 211 
man, 17 Kan. 224, 229; Lobenstein | Carbonic Acid Gas Co., 196 N. Y. 421,) Pa. 319, 324, 60 A 924, 69 LRA 637; 
v. McGraw, 11 Kan. 645, 649; Union] 440, 990 NE 441; McCarty v. Natural| Hague v. Wheeler, 157 Pa. 324, 339, 
Pac. R. Co: v. -Rollins, 5 Kan. 167,| Carbonic Gas.Co., 189 N. Y. 40, 81,NE | 27 A 714, 37 AmSR 736, 22 LRA 141: 
173; Heywood v. Tillson, 75 Me. 225,| 549, 550, 18 LRANS 465;. Pierson v. Pennsylyania R. ‘Co.’ vy. Braddock 
235, 46 AmR 373; Jones v. Skinner, | Speyer, 178 N. Y. 270, 273, 70 NE 799,/ Hlectric R. Co., 152 Pa. 116, 127, 25 
61 Me. 25, 26; Lawler v. Baring | 102 AmSR 499; Bohan v: Port Jervis] A 780; Collins v. Chartiers Valley 
Boom Co., 56 Me. 443, 447; Barnes| Gas-Light Co., 122 N. Y. 18, 24, 25 NH| Gas Co., 139 Pa. 111, 124, 21 A 147; 
v. Hathorn, 54 Me. 124, 125, 130; Da-| 246, 9 LRA 711; Edwards v. New| Briegel v. Philadelphia, 135 Pa. 451, 
vis v. Winslow, 51 Me. 264, 291, 81] York, ete., R. Co., 98 N. Y. 245, 249,| 459, 19 A 1038, 20 AmSR 885; Penn- 
AmD 573; Veazie v. Dwinel, 50 Me.|]50 AmR 659; Bertholf v. O’Reilly, 74| sylvania Coal Co. v. Sanderson, 113 
479-487; Stone v. Augusta, 46 Me.| N. Y. 509, 524, 30 AmR 323; Prentice] Pa. 126, 143, 6 A 126, 57 AmR 445; 
127, 140; Baltimore v. Warren Mfg.|v. Geiger, 74 N. Y. 341, 345; Camp-| Pennsylvania Lead Co.’s App., 96 Pa. 
Co., 59 Md. 96, 106; Woodyear v.| bell v. Seaman, 63 N. Y. 568, 576, 20) 116, 127, 42 AmR 534; Brown,v. Tor- 
Schaefer, 57 Md. 1, 13, 40 AmR _419;} AmR 567; Brown v. Mohawk, etce., R. | rence, 88 Par 186, 189; Pittsburg, 
Short v. Baltimore City Pass. R. Co.,| Co., How. A. Cas. (N. Y.) 52, 68; Peck} ete, R. Co. v. Gilleland, 56 Pa. 445, 
50 Md. 73, 88, 33 AmR 298; Adams v.| v. Newburgh Light, ete., Co., 132 App. | 450, 94 AmD 98; Stephens v. Martin, 
Michael, 38 Md. 123, 125, 17 AmR 516; | Div. 82, 116 NYS 433, 435; Butler v.| 1 Mona. (Pa. ) SG pus nal i uae Nee aos 
Gilmore v. Driscoll, 122 Mass. 199,| White Plains, 59 App. Div. 30, 34,| Hasting’s Case, 10 Watts (@ 57-19) eso 
204, 23 AmR 312; Boston, etc., R. Co.| 60 NYS 193; Merrick Water Co. v.| 305; Richart v. Scott, 7 Watts (Pa.) 
v. Shanly, 107 Mass. 568, 576; Ship-| Brooklyn, 32 App. Div. 454, 456, 53) 460, 461, 32 AmD 779; Kyner_ v. 
ley v. Fifty Associates, 101 Mass. 251,| NYS 10; Fox v. Buffalo Park, 21 App.|Kyner, 6 W atts (Pa.) 221, 225; Hoy 
253, 3 AmR 346; McDonald v. Snell-| Div. 321, 337, 47 NYS 788; Smith v.|v. Sterrett, 2 Watts (Pa.) 327, 329, 
ing, 14 Allen (Mass.) 290, 294, 92] Brooklyn, 18 App. Div. 340, 344, 46 2G Nig 1B) 313; Taylor Va Maris, 45 
AmD 768; Carson v. Western R. Co.,| NYS 141; Hill v. Schneider, 13 App. | Rawle (Pa.) 51-56; Com. vy. Fourteen 
8 Gray. (Mass.) 423, 42 Shaw v.| Div. 299, 304, 43 NYS 1; Newell v.| Hogs, 10 Serg. & R. (Pa.) 393, 396; 
Boston, etc., Corp.. 8 ers (Mass.) | Woolfolk, 91 Hun 211, 212, 36 NYS Com: Vv. Devine. b42 Pan Dist eles: 
45, 66; Bincuepuey Smith, 12 Cush.| 327; Peo. v. Rosenberg, 67 Hun 52,) Central Pennsylvania Tel. Co. v. 
(Mass.) 177, 180; Com. v. Alger, 7|56, 22 NYS 56; Ordway v. Canisteo,| W ilkes-Barre, etc., R. Co., 1 Pa. Dist. 
Cush. (Mass.) 53, 86; Chandler v.| 66 Hun 569, 572, 21 NYS 835; Timlin | 628-631; W illiams v. Union Imp. Co., 
Worcester Mut. F. Ins. Co., 3 Cush.| v. Standard Oil Co., 54 Hun 44, 49,/1 Pa. Dist. 288, 291; Com. v. Devine, 
(Mass. ) 898° 330-. Hill v. Sayles, 12/7 NYS 158; Tillinghast v. Troy, etc.,| 31 Pa. Co. LOS, LSE Harrisburg City 
Mete. (Mass.) 142 148; Com. v.| R. Co., 48 Hun 420, 425, 1 NYS 243;] Pass. R. Co. v. Harrisburg, Ligeti Oey, 
Tewksbury, 11 Mete. (Mass.) 55, 57;| Campbell v. Seaman, 2 Thomps. & C.| 584, 589; Getting v. Union Imp. Co., 
Howland v. Vincent, 10 Metc. (Mass.)! (N. Y.) 231, 235; Ogdensburg v. Love- 7 Kulp (Pa.) 493, 495; Williams v. 
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SICUT NATURA NIL FACIT 
ITA NEC LEX." 


SICUT PG@NA EX DELICTO DEFUNCTI 


HARES TENERI NON DEBET, 


CRUM FACERE SI QUID AD EUM PERVENIS- 


SET."4 


SICUT SUBDITUS REGI TENETUR AD OBE- 
DIENTIAM, ITA REX SUBDITO TENETUR AD 


PROTECTIONEM.’® 
SIDE. 


Union Imp. Co., 6 Kulp (Pa.) 417, 


421; Central Pennsylvania Tel., etc., 
Co. v. Wilkes-Barre, etc., R. Co., 6 
Kulp (Pa.) 383, 389; Matter of 


Churchman, 17 Phila. (Pa.) 118, 120; 
Harrison v. St. Mark’s Church, 12 


Phila. (Pa:)) 259,262 Com.'v.: Bon- 
Hell, se Philas. Pa). 9384 5365 Gal- 
braith v. Oliver, 3 Pittsb. (Pa.) 78- 


80; Pennsylvania R. Co. v. Braddock 
Electric R. Co., 31 WklyNC (Pa.) 311, 
316; Mcilvain vy. Mutual Assur. Co., 
8 WklyNC (Pa.) 260, 262; Philadel- 
phia Hydraulic Works Co. v. Orr, 3 
WkiyNC.« (Pa.) 552, 5533” Franks: v. 
Sousherm Cotton? Oil Cox F8PSriCurLo: 
19, 58 SE 960, 12 LRANS 468; Louis- 
ville, etc., Terminal Co. v. Jacobs, 
109 Tenn. 727, 741, 72 SW 954, 61 
LRA 188; Payne v. Western, etc., R. 
Co., 13 Lea (Tenn.) 507, 527, 49 AmR 
666; Nashville v. Hager, 5 Tenn. Civ. 
Wo 292292173) oT eel vo Rios Bravo. Oil 
Co,, 4% Tex. Civ. A. 9153, 160, 104 SW 
420;. McLellan v. Brownsville Land, 
ete: Cots 46) Tex, Civ. A. 249, 256, 103 


SW 206; Block v. Schwartz, 27 Utah 
88a 40116. P22, 2019 AmSR 19d; 
Lawrence v. Rutland R. Co., 80 Vt. 


370, 383, 67 A 1091, 15 LRANS 350; 
Gifford v. Hulett, 62 Vt. 342, 347, 19 
A 230; Roxbury v. Central Vermont 
a COs noOrVit, tak, U387t 1d Angle CEen- 
tral Vermont R. Co. v. Royalton, 58 
Vt. 234, 240, 4 A 868; Mann v. Cen- 
tral Vermont R. Co., 55 Vt. 484, 487, 
45 AmR 628; Canfield v. Andrew, 54 
Vt. 1, 14, 41 AmR 828; Winn v. Rut- 
land, 52 Vt. 481, 493; Thorpe v. Rut- 
land, ete., R. Co., 27 Vt. 140, 153, 62 
AmD 625; Nelson vy. Vermont, ete., 
Ry COnecomy 6. UL, 719. 662, Am 6114s 
White v. Twitchell, 25 Vt. 620,. 624, 
60 AmD 294; Walkers vy. Potomac, 
ete,, Ft Con 1054 Va..226, 233. 53 SE 
Te3 5d 115 AmSR 8715.4 DRANS 
80; Rankin v. Harrisonburg, 104 Va. 
524, 528, 52 SE 555, 113 AmSR 1050, 
3 LRANS 919; Bibb v. Norfolk, etc., 


RC OL VON Vas ALL. Vos ae Si mbes 
Placker v. Rhodes, 30 Gratt. (71 Va.) 
(OS oo eR ichmond,. ete, Re Cow: 


Richmond, 26 Gratt. (67 Va.) 83, 103; 
Burwell v. Hobson, 12 Gratt. (53 Va.) 
822, 325, 65 AmD 247; Conrad v. Bal- 
ENMOLRG CLs Ram CO; Up ae Warn Viclmluntos 
178, 61 SE 44; Wilson v. Pheenix 
Powder Mfg. Co., 40 W. Va. 413, 417, 
21 SE 1035, 52 AmSR 890; State v. 
Peel Splint Coal Co., 36 W. Va. 802, 
842, 15 SE 1000, 17 LRA 385; tate 
v. Goodwill, 33 W. Va. 179, 185, 10 
SE 285, 25 AmSR 863, 6 LRA 621; 
State v. Gilman, 33 W. Va. 146, 148, 
10° SE 283, 6 LRA 847; Taylor v. Bal- 
Limore,jete. |R, Co, 83" W.Via.28 9 46) 
10 SE 29; Laurel Fork, etc., R. Co. 
v. West Virginia Transp. Co., 25 W. 
Va. 324, 349; State v. Baltimore, ete., 
R. Co., 24 W. Va. 783, 795, 49 AmR 
29050) Greeny Bay, sete, Canall Gow, 
Kaukauna Water Power Co., 90 Wis. 
870, 404, 61 NW 1121, 63 NW 1019, 
48 AmSR 937, 28 LRA 443; Bruns- 
wick-Balke-Collender Co. v. Rees, 69 
Wis. 442, 450, 34 NW 732, 2 AmSR 


[§ 1] A. As Noun—1, In General. 
word is said to have many meanings;*® and it de- 


For later cases, developments and changes in the law see Axunotations, 


PER SALTUM, 


SICUT NATURA NIL FACIT PER SALTUM, ITA NEC LEX—SIDE 


pends entirely upon the context whether one. mean- 


ing or another be intended.77 p 


ITA NEC LU- 


The 
may be called 


748; Donnelly v. Decker, 58 Wis. 461, 
469, 17 NW 389, 46 AmR 637: Kellogg 
v. Chicago, ete., R. Co., 26 Wis. 223, 
234, 7 AmR 69; Goodall v. Milwau- 
kee, 5 Wis. 32, 42; Canadian Pac. R. 
Cox ve Royy a [190292 LAS (Ca 2205 2345 
Madras R. Co. v. Zemindar of Car- 
vatenagarum, L..R. 1 Indian App. 364, 
3853. Snow. v.) Whitehead, 27 ;ChanD: 
588, 589; Rex v. Ward, 4 A. & E. 384, 
406,031. HOUy L80.. fii Reprinte $325 
Bird v. Holbrook, 4 Bing. 628, 637, 
13 ECL 667, 130 Reprint 911; Bush v. 
Steinman, 1 B. & P. 404, 407, 126 Re- 
print 978; Hodgkinson v. Ennor, 4 B. 
& S. 229, 241, 116 HCL 229, 122 Re- 
print 446; Bamford v. Turnley, 3 B. 
& S. 66, 82, 118 ECL 66, 122 Reprint 
27; Imperial Gas Light, ete., Co. .v. 
Broadbent, 7 Huis Cass 600% (60%, ae, 
Reprint 239; Chasemore v. Richards, 
7 H. L. Cas. 349, 388, 11 Reprint 140; 
Egerton v. Brownlow, 4 H. L. Cas. 1, 
195, 10 Reprint 359; Jones v. Powell, 
Hutt 135, 136, 123 Reprint 1155; Al- 
ston sve, Grant, U8 Jur. 9832; 03e08n 24 
EngL&Eq 122; Humfries’ v. Brogden, 
15 Jur. 124, 125, fy Bnebe bq 1241; 
Deane vy. Clayton, 7 Taunt. 489, 498, 
2 ECL 461, 129 Reprint 196; Wright 
v. Simpson, 6 Ves. Jr. 714, 731, 31 Re- 
print 1272; Tonson v. Collins, W. BI. 
321, 341, 96 Reprint 180; Palmer v. 
Stone, 2 Wils. C. P. 96, 99, 95 Reprint 
705; Cope v. Marshall, 2 Wils. C. P. 
51, 57, 95 Reprint 680; Brown v. 
Best Wills, «Ci Pr dna lia ko bes 
print 557; Gallon v. Ellison, 20 B. C. 
504, 507; Booth v. Lowery, 54 Can. 
S. C. 421, 438; Montreal Water, etc., 
Cor Ve 'Daivie,) 35. Cant SiO, 2550265: 
Canadian Pac. R. Co. vy. McBryan, 6 
B. C. 136, 141; Canadian Pac. R. Co. 
Vv. MicBryan, (5B. O08 7.weuse) white 
ecombe vy. St. John, etc., R. Co., 43 N. 
B. 42, 51; Clarke v. Portland, 19 N. 
B. 189, 195; Francklyn v. People’s 
leat Vetein CO. ao AUN Sse oes 
Holmes v.:Roblins, 21 N. S. 434, 440; 
Pennock v. Mitchell, 17 Ont. L. 286, 
291, 12 OntWR 767; Roberts v. Mitch- 
ell, 21 Ont. A. 433, 440; Bonisteel vy. 
Saylor, 17 Ont. A. 505, 518; Clouse v. 
Canada Southern R. Co., 11 Ont. A. 
287, 299; Hilliard v. Thurston, 9 Ont. 
A. 514, 522; Rosenberger vy. Grand 
Trunk BH: Co. 3 “Ont sea. 482, 488; 
Kerchhoffer y. Sanbury, 25 Grant. Ch. 
(Ont.) 413, 422; Wilkins v. Row, 15 U. 
CH C2 P3275, 8207 IReEStavE Bryans, 12 
U. C. C. P. 161, 164; McLean vy. Cros- 
son, 33 U. C. Q. B. 448, 456; Adamson 
v. McNab, 6 U. C. Q. B. 113, 128: Lar- 
kin v. McNutt, 2 Pr. Edw. Isl. 300, 
303; Carpentier v. La Ville de Mai-_ 
ek AO we Que. Super. 242, 244; 
errault vy. Gauthier, 10 Que. B 
224, 238. : S puber 


[ec] Criticized in: Smith Use of 


Legal Maxims in Jurisprudence 9 
Harvard L., Rev. pp 13, 14-17. 


73. A maxim meaning “Just as na- 
ture does nothing by a leap, so nei- 
ther does the law,” or “In the same 
way as nature does nothing by a 
bound, so neither does the law.” 


[§ 2] 2. Delineatory Sense. The word is often 
used to express the idea of a line, edge,.or surface.*® 
It may be used of all the bounding surfaces of an 
object,’® being then defined as any one of the bound- 
ing lines of a surface;’8® the bounding line of a 
geometrical figure ;*4 
border of a surface;*2 one of the two terminal sur- 
faces, margins or lines of an object.** 
hand it may be used as exclusive of such parts as 


the margin, edge, verge, or 
On the other 
“horder,”’’# “bottom,’’®° “edge,’’86 


Black L. D. [cit Coke Litt. p 238]. 


74, A maxim meaning “Just aS an 
heir ought not to be punished for his 
ancestor’s transgression, so he ought 
not to make any gain out of an an- 


cestor’s advantage.” Morgan Leg. 
Max. 
75. A maxim meaning “Inasmuch 


as a subject is bound to obey the king, 
so the king is bound to protect the 
subject.’”” Peloubet Leg. Max. 


76. White v. Knickerbocker Ice 
Co.,' 254 N. Y¥iv152, 158,°172 INE 462. 
See infra §§ 2-4. 


77. Winslow v. Cooper, 104 Ill. 
235, 243 [cit White v. Knickerbocker 
Tee Co. (254 N26 YY. dba V5 8, Leer NEY 
452]. 


78. Winslow v. Cooper, 104 Ill. 235, 
243. See U. S. -v. Saunders, 2-Cust. 
Av IOS Ae 


Gh fs eat: eds EM © Hard jaucy cy ab(0)a 2s 
“Tine”? 37°C. J: p 1261: 
“Surface” [37 Cyc 612]. 


79. Century D. [quot Koerner v. 
Deuther, 143 Fed. 544, 545]. See U 
S..v. Saunders, 2 Cast. A. 123, 124. 


[a] “As with certain prisms, 
crystals and geometrical  figures.’’ 
Century D. [quot Koerner v. Deuther, 
143 Fed. 544, 545]. 


[b] In connection with lumber.— 
“Any surface of a board which is ac- 
tually planed or finished thereby be- 
comes a side within the meaning of 
the pancerepe [Tariff Act 1909, Par. 


201].’ S. v. Saunders, 2 Cust. A. 
P2318 4 
80. New Standard D. [quot Park- 


man vy. Freeman, 121 Me. 341, 345, 117 
A 301]. See Howland v. Andrus, 81 
N. J. Eq. 175, 180, 86 A 391. 


fa] As including “front.”—‘“‘The 
word ‘side’ may be used in a generic 
sense so as to include ‘front.’” How- 
land v. Andrus, 81 N. J. Eq. 175, 180, 
86 A 391. 


81. Webster D. 
ete. 7R. Coe2d) Diy Asi28, 277) 


82. Webster D. [quot Peo. vy. Ohio, 
CtC a OOe Supra]; Webster Int. D. 
{quot Parkman y. Freeman, 121 Me, 
341, 345, 117 A 301]. 


83. Century D, [quot Parkman y. 
Freeman, supra]. 

84. White vy. Knickerbocker I 
Co., 254 N. Y. 152, 158, 172 NB 462. 

[a] “May not always refer to the 
border.”—White vy. Knickerbocker Ice 
Co., 254 N. Y. 152, 158, 172 NE 452. 


“Border” 9 C. J. p 139. 


{quot Peo. yv. Ohio, 


85. Century D. [quot Koerne 
Deuther, 143 Fed. 544, 545). cans 
86. Century D. [quot Koerner y, 


Deuther, supra]; White vy. Kni - 
bocker Ice Co., 254 N. Y. 152, ibe ine 
NE 452. See Land, ete,; "ASSoGe We 


same title and section number, 


ee ey 


See ee ee el ee eT ene 


6“ ” j 
end, 87 ‘front.228 “margin,’”’®® ton.) ete.2° 


Phrases: “North side,”®! “north side the lake,”®? 
“on the easterly side,”’®* “side line of the dwelling,”®¢ 
“side of a field,”®® “side of a building,”®® “side of’ 
highway or road,”®? “ ‘side’ of railroad,”’®’ “side of 
said lead, lode, or ledge,”®® “side of stream,”! “side 
of street,” “side of the channel,”? “ ‘side’ of the 
house,”* “side of the lane,”® “side of the pond,’® 
“side of the river or mill pond,”? and “south side ;”8 


also “on both sides of its road.’’? 


[§ 3] 3. Partitive Sense. In this sense, this word 
has been held to mean half;!° one-half of the body 
(human or otherwise), considered as opposite to 
especially one of the halves of 
the body lying on either side of the mesial plane; 


the other half;*! 


Beardsley, 182 App. Div.. 550, 555, 170 
NYS 523. 


[a] “May not always refer to the 
» =» e« edge.”’—White v. Knicker- 
bocker Ice Co., 254 N. Y. 152, 158, 172 


NE 452. 


87. Century D.: [quot Koerner v. 
Deuther, 143 Fed. 544, 545]. 


“End” 20 C. J. p 1253. 


88. Howland vy. Andrus, 81 N. J. 
Eq. 175, 180, 86 A 391. See Turney v. 
Shriver, 269 Ill. 164, 169, 109 NE 708. 


{a] “Front” distinguished.—‘‘The 
word ‘side’ 2 also has a spe- 
cific meaning which distinguishes it 
from ‘front.’ The word ‘front’ as ap- 
plied to a house is always specific.” 
Howland v. Andrus, 81 N. J. Eq. 175, 
TS05 86. A “39H. 


“Front” 27 C. J. p 909: 


89. See Koerner vy. Deuther, 143 
Fed. 544, 545; Land, etc., Assoc. v. 
Beardsley, 182 App. Div. 550, 555, 170 
NYS 523.. 


[a] As not including marginal 
parts.—‘‘The word ESIC SS.8 cb) Asti 
does not always include the marginal 
parts of a, surface.’’ Koerner vy. 
Deuther, 143 Fed. 544, 545. 


“Margin” 38 C. J. p 991. 


90. Century D. [quot Koerner v. 
Deuther, 143 Fed. 544, BY 4593 \6 


“Top” [38 Cyc 407]. 


91. Winslow v. Cooper, 104 Ill. 
235, 243; Land, etc., Assoc. v. Beards- 
ley, 182 App. Div. 550, 555, 170 NYS 
523. . 

[a] “North half” held equivalent 
in describing a lot in a block. Win- 
slow v. Cooper, 104 Ill. 235, 243 (al- 
though “it may be admitted ‘north 
side’ is an awkward and inapt way of 
describing the ‘north half’ ’’). 


92. Land, ete., Assoc. v. Beardsley, 
182 App. Div. 550, 554, 170 NYS 523 
[cit White v. Knickerbocker Ice Co., 
954 N. Y. 152, 160, 172 NE 452]. 


[a] As extending to center.— 
Where a grant of land is bordered by 
a line running ‘along the road and 
north side the lake,” it was held to 
extend to the center of the lake. 
Land, etc., Assoc. v. Beardsley, 182 
App. Div. 550, 554, 170 NYS 523 [cit 
White v. Knickerbocker Ice Co., 254 
N. Y. 152, 160, 172 NE 452]. 


93. Parkman v. Freeman, 
341, 345, 117 A 301. 

[a] Land thus described.—“It is 
very clear that land described as on 
the easterly side of a certain_line 
must be bounded by that line.” Park- 
man v. Freeman, 121 Me. 341,.345, 117 
A 301. 


94. 


121 Me. 


Howland v. Andrus, 81 N. J. 


SIDE 


diction.!® 


Phrases: 


Eq. 175, 180, 86 A 891. 


{a] “Front line’ distinguished.— 
In construing a covenant restricting 
proximity of ‘front line’ of a house 
to a street the “side line” of a dwell- 
ing on a corner lot held not to con- 
stitute a front line as to the intersect- 
ing street. Howland v. Andrus, 81 N. 
J. Eq. 175, 180, 86 A 391. 


95. Webster D. [quot Peo. v. Ohio, 
ete.) Ra Conia. mi SAn 230 2H ae 


96. Center St. Chureh y. Machias 
Hotel Co., 51 Me. 418, 414; Millett v. 
Fowle, 8 Cush. (Mass.) 150, 151. 


97. Low v. Tibbetts, 72 Me. 92, 93, 
39 AmR 303; Baltimore, ete., R. Co. 
v. Gould, 67 Md. 60, 64, 8 A 754; O’Con- 
nell v. Bryant, 121 Mass. 557, 558; 
Blackman v. Riley, 138 N. Y. 318, 324, 
34 NE 214; Pell v. Pell, 65 App. Div. 
388, 391, 73 NYS 81; De Peyster v. 
Mali, 27 Hun (N. Y.) 489,-444; Au- 
EUISTING: we SVG, lo) el Ua Ne Nie) cio. 
398; Beckett v. Upton, 5 HB. & B.'629, 
638, 85 ECL 629, 119 Reprint 615. 


98. Gould v. Great Northern R. Co. 
63 Minn. 37, 39, 65 NW 125, 56 AmSR 
453, 30 LRA 590; Marshall v. St. 
E7OULS, Cte fa CO.) Oly NEO LOS) lo or 
Ferris v. Wan Buskirk, 18 Barb. (N. 
Vo o Tsong. 


99. Foote v. 
Mont. 402, 403. 


1. Kirskine v. Moulton, 84 Me. 243, 
247, 24 A 841. 


2: Dale v. ‘Travellers’ Ins. Co., 89 
Ind. 473, 475; Graham v. Stern, 51 
App. Div. 406, 407, 64 NYS 728; Hob- 
son v. Philadelphia, 150 Pa. 595, 596, 
24 A 1048; Cox v. -Freedley, 33 Pa. 
124, 127, 75 AmD 584. 


3. Bartlett v. Delaney, 29 Ont. L 
426, 428, 17 DomLR 500 [rev 27 Ont. 
L. 594, 11 DomLR 584]. 


[a] Held to mean ‘the side or 
bank of the deep or navigable chan- 
nel.” Bartlett v. Delaney, 29 Ont. 
L. 426, 428, 17 DomLR 500 [rev 27 
Ont. L. 594, 11 DomLR 584]. 


4 Howland vy. Andrus, 
Hq. 175, 179s 865 A 39d, 


5. Mott v. Mott, 68 N. Y. 246, 255. 


6. Lowell v. Robinson, 16 Me. 357, 
361,33 AmD 671. 

7. Lowell v. Robinson, supra; 
White v. Knickerbocker Ice Co., 254 
N. Y. 152, 158, 172 NE 452. 

[a] Held to extend to thread of 
river.—Lowell v. Robinson, 16 Me. 
357, 361, 33 AmD 671 [quot White v. 
Knickerbocker Ice Co., 254 N. Y. 152, 
158, 172 NE 452]. 


8. Winslow v. Cooper, 104 Ill. 235, 
244, 

9. Peo. v. Ohio, etc., R. Co., 21 Ill. 
A232 246 


National Min. Co., 2 


81 N. J. 
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that is, of a plane passing from front to back through 
the spine;'? the half or part lying on one side or 
the other of a central line, either actual or imag- 
inary, drawn through a body;!2 and hence it has 
been held to refer to any part or position viewed as 
opposite to or contrasted with another,!* and is de- 
fined as the position of a person or party regarded as 
opposed to another person or party.!® 
ence to courts, a different province or field of juris- 


With refer- 


“Defendant ‘side,’ ”!* “on each side of 
a rail,”?® “on her side,”!® “plaintiff ‘side,’ ”2° and 
“right side of. the body.’’?1 


[§ 4] B. As Adjective. Lateral; of, or pertain- 


[a] Held to mean: “The margin . 
or border of the entire ground used 
as a roadway.’ Peo. v. Ohio, ete., R. 
Cox, 2.15 Th cA 23). w27e 


iw Winslow v. Cooper, 104 Ill. 235, 


11. Webster Unabr. D. [quot Wins- 
low v. Cooper, supra]. 


12. Webster Unabr. D. [quot Wins-. 
low v. Cooper, supra]. See Ft. Worth, 
ete. R, Coy vi Partin, 33 1PexiCivaeA 
178, 174, 76 SW 236. 


[a] As including ribs, shoulder 
and hip.—‘‘All these parts of the hu- 
man body being included in the some- 
what comprehensive term ‘side.’” 
Bt. “Worth, etc. Re Con waseartinaess 
Tex. Civ. A. 173, 174, 76 SW 236% 


13. Winslow v. Cooper, 104 Til. 
235, 243. . 


14. White v. Knickerbocker Ice Co., 
254 N. Y. 152, 158, 172: NE 452. 


15. Webster New Int. D. See Carr 
Sp ae? 159 Minn. 485, 491, 199 NW 


fa] In litigation.—‘‘The word 
‘side’ in the ordinary case means a 
plaintiff side or a defendant side.’ 
Carr v. Davis, 159 Minn. 485, 491, 199 
NW 237 (construing Gen. St. [1913] 
§ 7798, allowing three peremptory 
challenges on each side and requiring. 
joining in challenges “if there be 
more than one party on a side’), 


16. Black L. D. 
[a] Same court sometimes has dif- 
ferent sides.—(1) Admiralty court 


may have an “instance side,” distinct 
from itS powers as a prize court. ~ 
Black L. D. (2) ‘‘Crown side” (crim- 


inal jurisdiction) is to be distin- 
guished from the ‘plea side’ (civil 
jurisdiction). Black sie: (3) 


“Hquity side’ as distinguished from 
‘law side.” Black L. D. 


17. Carr v. Davis, 159 Minn, 485, 
491, 199 NW 287. 


18. Koerner v. Deuther, 143 Fed. 
544, 545. 


[a] Phrase held to mean ‘on op- 
posite sides and not on the 


four sides [of a described rack].” 
Koerner v. Deuther, 143 Fed. 544, 
545. 

19; Ft. Worth, ete. R. Co. v..Par= 


tin, 338 Tex. Civ. A. 1738, 174, 76.\SW 
236. 

20. Carr v. Davis, 159 Minn. 485, 
491, 199 NW 237. 


21. Winslow v. Cooper, 104 Il. 
235, 248. 
fa] As meaning “right half.7— 


“Used in contradistinction to the left 
side, [the phrase] clearly means 
‘right half.’’’ Winslow v. Cooper, 
104 Ill. 235, 243. 


G2) [58> Ck Da 


ing to, a side or the sides.?? 


Side head.?* The name applied to two of the four 
operating units of a “sticker machine” in a planing 
mill.24 They are blocks of iron or steel, on two 
corners of which are set knives; and they are at- 
tached to a short shaft with a pulley on which is 
the belt running to the power pulley; they operate 
on the strips of rough lumber, and turn it out at the 
rear of the machine in the shape of finished mold- 
ing.?5 ; 

Side line.2* In commercial usage, a line of 
goods sold in addition to one’s principal articles of 
trade;27 a line or course of business aside from or 
additional to one’s regular occupation.?® 

Side set. A tool made purposely to cut rivets off 
boilers.*° 

Sidetrack.°° The term is said to have a well- 
known signification,®?! and to mean a connection 
with some railroad affording communication with 
the market;#? a switch track;** or the tracks in a 
yard. 

IIS: Mhbie 


SIDE—SIDEW ALK 


remarks,”’?* “side judge,”’?” and “side street.’’3° 


SIDE-BAR RULE. In English law, a rule of 
court;—so called because anciently moved for by 
attorneys at the “side bar” of the court.*? 


SIDE HEAD.?*° 


SIDE-KICKER. A coined expression which is 
said never to have been accorded the dignity of a 
place in the dictionaries and to be without any stand- 
ing in lexicology.4! As a matter of common knowl- 
edge, it is not an uncommon expression in the ver- 
nacular of the street and is often used in colloquial 


-conyersation;*2 and it may with equal propriety ex- 


press a social relationship between the parties to 
whom it is applied, or convey the idea that they are 
business partners or have business interests in com- 
mon.*? 
SIDE LINES.*+ 
SIDE SHT.*5 
SIDETRACK.*° 
SIDEWALK.*? 


[§ 1] A. In General. While it 


Other phrases: “Carried a side line, 


22. Webster New Int. D. 
“Lateral” 36 C. J. p 956. 
23. “read”? !29 .C. J. 236. 


24. Gardner v. Paine Lumber Co., 
123 Wis. 338, 343, 101 NW 700. 


25. Gardner v. Paine Lumber Co., 
supra, 

[a] Operation described.—‘‘There 
are four of these heads, called, re- 
spectively, the ‘top head,’ the two ‘side 
heads,’ and the ‘lower head.’ es 
The top head is necessarily above 
the table with its shaft and pulley. 
After passing the top head, the ma- 
terial passes along the guide, and is 
operated upon first ‘by one side head 
and then by the other. These side 
heads are of the same construction as 
the top head, but they necessarily 
are in a vertical position, projecting 
above the table; the pulley being 
beneath. The material then passes 
to the under head, which with its pul- 
leys is under the table, the knives 
being allowed to project slightly 
above the table through an opening 
therein, which may be made to vary in 
width from two and one-half to six 
inches. The finished material then 
passes out at the rear of the ma- 
chine.” Gardner v. Paine Lumber 
Co., 123 Wis. 338, 348, 101 NW 700. 


26. Side line: 
Boundaries 9 C. J. p 145. 
Highways 29 C. J: p 353. 
Mines and Minerals § 33. 
27. Webster D. [quot Merrimac 


Mie. Co. v. Bibb, 194 Ark. 189,) 191, 
186 SW 817, AnnCas1918C 951]. 


28. Century D. 
Mfg. Co. v. Bibb, 


29. El Paso Southwestern R. Co. 
v. Barrett, 46 Tex. Civ. A. 14, 16, 101 


[quot Merrimac 
supra]. 


SW 1025, 121 SW 570. 

30. See also Shunt ante; Spur- 
Track wa[i36 Cye 810i Turnout) £39 
Cyc 656]. 

Sidetrack: 

Construction, operation, and regula- 


tion of see Railroads §§ 939-957. 


Delivery on as constituting delivery 
see Carriers § 356. 


Yor later cases, developments and changes in the law see Annotations, 


side bar 


Mandamus to compel railroad to fur- 
nish see Mandamus § 487. 


Right of railroad to condemn land for 
see Eminent Domain § 49. 


“Track” [38 Cyc 669]. 


31. Southern Pine Fibre Co. v. 
puereh Augusta Land Co., 50 Fed. 26, 


32. Southern Pine Fibre Co. v. 
North Augusta Land Co., supra. 


33., State Equalization Bd. v. Peo., 
229 Ill. 430, 82 NE 324, 335; Texas 
Midland R. Co. v. Ellison, 39 Tex. Civ. 
An LUZ, VST SW) (203. 


[a] As other than station stop.— 
“As used in decisions holding that 
when the train stops elsewhere than 
at a station—as at a water tank or 
upon a side track—when the stop 
is made for the purpose of the rail- 
road alone, and the passenger leaves 
the car, he acts at his peril, and that 
his negligence will prevent a recov- 
ery the term ‘side track’ re- 
fers to a switch or side track other 
than one. situated at a station, used 
in connection therewith, and for the 
transaction of the railway company’s 
business at such. station.” Texas 
Midland R. Co. v. Ellison, 39 Tex. 
Civ. A, 172; 178, 87 SW 243. 


_(b] “Branch or lateral line” dis- 
tinguished.—State Equalization Bd. v. 
Peo., 229 Tle 430082) Ne i324 335. 


“Switch” [37 Cyc 658 text and notes 
84-86]. 


34. State v. Hannibal, ete., R. Co., 
135 Mo. 618, 648, 37 SW 532 [quot 
Nashville, ete., R. Co. v. Board of 
Bqualization, ete., 122 Tenn. 1, 40, 
122 SW 467]. 


[a] “Include the ground necessary 
for the convenient and safe movement 
of cars and for loading and unloading 
them.” State v. Hannibal, ete., R. 
Co.; 135 Mo. 618; 648° 37> Siw 53> 
[quot Nashville, ete., R. Co. v. Board 
of Equalization, etc., 122 Tenn. 1, 40, 
122 SW 467] (both cases involving 
taxation thereof). 


35. Merrimac Mfg. Co. v. Bibb, 124 
Ark, 189, 19%, 186 Sw "si AnnCas 
LOTS Ce Gote 


[a] Meld to have “carried a side 


has been said that “sidewalk” has a definite mean- 


line.’—Merrimac Mfg. Co. v. Bibb, 
124 Ark. 189, 191, 186 SW 817, AnnCa 
L918 C-95#.. ; 


S6., Missouri Paes R., Co. vv, a= 
mothe, 76 Tex. 219, 224, 13 SW 194. 
ogee See Judges § 2 text and note 


38. Turney v. Shriver, 269 Ill. 164, 
169, 109 NE 708. 


39. Webster New Int. D. 


[a] In English practice, there are 
some rules which the courts author- 
ize their officers to grant as a mat- 
ter of course without formal appli- 
cation being made to them in open 
court, and these are_ technically 
termed ‘“side-bar rules,’ because for- 
merly they were moved for by the 
attorneys at the side bar in court; 
such, for instance, was the rule to 
plead, which was an order or com- 
mand of the court requiring a defend- 
ant to plead within a specified number 
of days. Black L. D. 


40. See Side ante § 4. 


41. Spoon v. Sheldon, 27 Cal. A. 
465), (69s ero d sa oS Oe 


_[a]_ Difficult to define.—‘‘The pre- 
cise Signification of the term, . . . 
when used under ordinary circum- 
stances, would be difficult to deciph- 
ed or clearly to apprehend.’ Spoon 
Vege nel ery 27 Cal. A. 765; 769, 151 P 


42. Spoon v. Sheldon, supra. 

43. Spoon vy. Sheldon, supra. 

44. See generally Boundaries 9 C. 
J. p 145; Highways 29 CG. J. p,..3535 


Mines and Minerals § 33. 
oe commercial sense see Side ante 


§ 
45. See Side ante § 4, 
46. See Side ante § 4, 
47. Cross references: 


Animals § 629. 


Awnings see Municipal Corporations 
§§ 3720, 5830; Nuisances § 90. 


Billboard or sign see Nuisances § 101. 


Cellar door on sidewalk see Munic- 
ey aan inca § 3719; Nuisanceg 


same title and section number. 
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ing,*§ it also has been said that the word has no 
strict legal interpretation, and its meaning and im- 
port must be governed by facts showing the limits 
and extent of the same in the street where it is 
located.*° 


[§ 2] B. As Noun. A “sidewalk” ordinarily is 
considered as being a part of a street,°° and has 
been referred to broadly as a “paved way,”®! or a 
“pavement,”’°? although it has been distinguished 
from the latter term.°? 


With respect to pedestrians “sidewalk” has been 
defined variously as being a foot pavement;°* a 
footwalk by the side of a street or road;°® a foot 
way for passengers at the side of a street or road;°° 
a paved or otherwise prepared way for pedestrians 
in a town, usually separated from the roadway by 
a curb or gutter;°? a pavement or something in the 
nature of a pavement, laid or constructed on the 
portion of the street set apart for travelers on 
foot;®* a place set apart at.the side of the street 
for the use of that portion of the publi that travel 
on foot;°® a portion of a highway which has been 
set apart for pedestrians as distinguished from that 
which is used by vehicles;*° a portion of a public 
highway appropriated to pedestrians alone;®! a 
public way, especially intended for pedestrians ;°? 
a raised way for foot passengers at the side of a 
street or road;®* a walk along a highway;°* a way 
for foot passengers;®° that part of the street as- 
signed to the use of pedestrians,°® exclusively re- 
served for pedestrians,®* intended for pedestrians,°** 
or intended only for pedestrians;°® that part of the 
street of a municipality which has been set apart and 


Excavation see Nuisances § 167. 57. 
Hawkers and Peddlers 29 C. J. p 218. 


Century Dict. 
Public Works v. Hayden, 13 Colo. A. 
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used for pedestrians;7° that part of a street which 
the municipal authorities have prepared for the use 
of pedestrians;7! that part of the street, which the 
town authorities have set apart for the use of pedes- 
trians;** that portion of the public highway which 
is set apart by dedication, ordinance, or otherwise, 
for the use of pedestrians;** the portion of the 
street set aside for the exclusive use of pedes- 
trians;‘* the space between the property line and 
the street curbing, set apart for that purpose;7®* 
the space left on the side of a street, and usually 
along its borders and inside of the curbing, for foot 
passengers.‘®° Where a sidewalk has become un- 
suitable, another part of the street, made constant 
use Qf by the publie for foot passage, may become 
a sidewalk, within the usual meaning of the term.’ 
The term “sidewalk” may include a dirt approach 
to a bridge, with a stone wall on each side, stringers 
laid on the dirt, and a plank walk laid on the string- 
ers for foot passengers;**® or a space on the side of 
a public bridge reserved for use of pedestrians cross- 
ing the river between two streets." 


Street crossing may be considered in a sense as @ 
part of the sidewalk.®° 


[§ 3] C. As Adjective, also, the term may be em- 
ployed,*+ as in the phrases “sidewalk and street as- 


sessments”®? and “sidewalk improvement.”s# 
Sidewalk space. The space from the lot line to the 
eurb.*#4 
SIDING.*° In railroad parlance or construction, 


a railroad track by the side of or branching from the 
main track, but connected with the main track at 
one or both ends, either for switching a train to al- 


[quot Denver | for pedestrians, and adapted to their 


use. Wabash, Ri.Co. ye Hart soz 


Hot dog stands see Nuisances § 203. 
Improvement § 2 text and note 29. 
Landlord and Tenant § 903. 
Mechanics’ Liens § 54. 

Municipal Corporations §§ 1755- 
1785 passim (defects or obstruc- 
tions); §§ 2297-2299 (public im- 
provements); §§ 3597-3999 passim 
(use and regulation). 

News stands see Nuisances § 230. 

Overhanging structures see Nuisances 
§ 239. 


48. Salisbury v. Andrews, 19 Pick. 
(Mass.) 250, 258. 


49. Porter v. Waring, 69 N. Y. 250, 
253, 2 AbbNCas..230. 


50. See Municipal Corporations § 
3598. 


“Street” see’ Municipal Corpora- 
tions § 3597. 


51. Asphalt, etc., Constr, Co. v. 
Haeussler, (Mo. A.) 80 SW 5, 7. 


52. Little Rock v. Fitzgerald, 59 
Ark. 494, 499, 28 SW 32, 28 LRA 496. 


53. James v. Newberg, 101 Or. 616. 
201 P 212 (the terms “sidewalk” and 
‘ Havement,”’ within charter provision 
relating to the assessment for cost of 
building or repairing any ‘“‘sidewalk 
or “pavement,” are not synonymous). 

54. Porter v. Waring, 51 HowPr 
CN, Y.) 295, 296. 

55. Century D. [quot Denver Puh- 
lic Works v. Hayden, 13 Colo. A. 36, 
56 P 201, 204]. 

56. Marion Trust Co. v. Indiana- 
polis, 37 Ind. A. 672, 75 NE 834, 836. 


36, 56 P 201, 204]. 


58. Denver Public Works v. Hay- 
den, supra. 


59. Oklahoma City v. Meyers, 4 
Okl. 686, 700, 46 P 552 (where it was 
said to consist of a walk made of 
boards, or a place paved or other- 
wise improved). 


60. McCormick v. Allegheny Coun- 
ty, 263 Pa. 146, 106 A 203, 204. 


61. Chicago v. Noonan, 121 Ill. A. 
185, 188. 


62. Russo v. Pueblo, 68 Colo. 519, 
168 P 649, 650. 

63;. Porter” v. 
CNA )2915,. 296: 
Denver Public Works v. 
Colo. A. 36, 56 P 201, 204; 
Parker, 11 Kan. 384, 391]. 


64. Peo. v. Meyer, 26 Misc. 117, 
TON ab GNIS. LOO Waa eI Ni Sg Yous Grog, 
(where this meaning is given to the 
term as used in the penal code of 
New York forbidding the riding of 
bicycles upon sidewalks). 


65. Russo v. Pueblo, 63 Colo. 519, 
168 P 649, 650; Salisbury v. Andrews, 
19 Pick. (Mass.) 250, 258. 

66. Birmingham vy. Shirley, 
Ala. 305, 96 S 214, 215. 

67. Central L. Assur. Soe. v. Des 
Moines, 185 Iowa 573, 171 NW 81, 32. 

68. Woodson v. Metropolitan St. R. 
Co., 224 Mo. 685, 123 SW 820, 824, 30 
LRANS 931, 20 AnnCas 1039. ; 

69. Little Rock v. Fitzgerald, 59 
Ark. 494, 499, 28 SW 32, 28 LRA 496. 


{a] It is the public way, generally 
somewhat raised, especially intended 


Waring, 51 HowPr 
Webster D. [quot 
Hayden, 13 
Challiss v. 
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Ind. A. 62, 65 NE 192, 1938. 


70. Graham v. Albert Lea, 48 Minn. 
201, 205, 50 NW 1108. 

71. Kohlhof v. Chicago, 192 Ill. 
249, 250, 61 NE 446, 85 AmSR 335. 

72. Hester v. Durham Tract. Co., 
IS8UN WC) 288, 50 SHR 11 73s ot bay AL 
NS 981. ’ 

73. Ord v. Nash, 50 Nebr.°335, 338, 
69 NW 964. 

74. Streeter v. 
Mo. A. 244, 250. 

75. Holmes v. Heeter, 146 Ky. 52, 
142 SW 210, 211, 38 LRANS 935. 


76. Asphalt, ete., Constr. Co. v. 
Haeussler, (Mo.) 80 SW 5, 7. 


77. Rea v. Sioux (City, 22% tows. 
615, 103 NW 949, 950. 

78. Saunders v. Gun Plains Tp., 
76 Mich, 182, 183, 42 NW 1088. 


79. San Antonio v. Haynes (Tex. 


Breckenridge, 23 


Civ. App.) 5 SW(2d) 205. But com- 
pare Schell v. German Flatts, 123 
App. Div. 197, 108 NYS 219, 220. 

80. Richmond v. Schonberger, 111 


Va. 168, 68 SH 284, 285, 29 LRANS 
180. > 


81. See cases infra this section. 


82. Swetland Bldg. Co. v._Chil- 
dren’s Home, 127 Or. 188, 270 P 927. 


83. Chicago v. Lamb, 266 Ill; 134, 
107 NE! 189," 190: 


84. Chicago Cold Storage Ware- 
house Co. v. Peo., 127 Ill. A. 179, 182. 


85. See Sidetrack ante; Switch [387 
Cyc 658]; Turnout [39 Cyc 656]. 


“Blind siding” 8 C. J. p 1123. 
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low another train to pass or to convey freight or 
passengers to depots or stations adjacent to the 
main track;8® the turnout of a railroad.*? 


Phrase: “Private or other sidings. 


SI DUO IN TESTAMENTO PUGNANTIA RE- 
PERIENTUR, ULTIMUM EST RATUM.*® 


SIERRA. A ridge of mountains and craggy rocks 
with a serrated or irregular outhne.°®® 


‘SIGHT. The power of seeing; the faculty of vi- 
sion or perceiving objects;°! also, act of seeing; 
perception of objects by the instrumentality of the 
eyes; view.°? Phrases: “Entire loss of sight,”?* 
“loss of sight,”®4 and “plain sight.”°®° 


88 


When used in connection with a bill payable at so 
many days sight, it is said to mean payable so many 
days next after the bill shall be accepted, or else 
protested for nonaceeptance.?® Phrases: “Sight 
dratt,”®? and “sight draft against papers.’”’®® 

SIGILLUM. Literally, “seal.”®® 


be synonymous with “signum.”’! 


SIGILLUM EST CERA IMPRESSA, QUIA 
CERA SINE IMPRESSIONE NON EST SIGIL- 
LUM.’ ; 


A word said to 


SIDING—SIGN 


ber of meanings,® but has been defined as a lettered 
board, or other conspicuous notice placed on or be- 
fore a building, room, shop, or office, to advertise the 
business there transacted, or the name of the person 
or firm there conducting it; a publicly displayed 
token or notice;* that by which anything is made 
known or represented; that which furnishes evi- 
denee; a mark; a token; an indication; a proof;* 
a mark, symbol, token or emblem affixed to an article 
sold;’ a signum.® In connection with a railroad 
crossing the word “sign” is commonly understood 
as meaning an inanimate, inactive object, such as a 
board upon which words of warning are printed.*° 

Phrases: “Sion, advertisement, letterhead, 
eard,”!1 “sion of a shoe store,”’!? and “signs and fur- 
niture.”+3 


[§ 2] B. As Verb, the term is defined elsewhere,** 
and is noticed here only in connection with certain 
phrases in which it forms a part,!® as “sign on all 
contracts,”!® and “sign off’;17 also “signed and ac- 
knowledged,’’!® ‘‘signed and sealed,”’?® “signed by 
party to be charged,”?° “signed by testator,’’?* 
“sioned by the inventor,”’?? “signed by the owner,’’?* 
“sioned in presence,”’?4* “signed judgment,”?° “sign- 
ed, sealed, and delivered,”’?° and “signed, sealed, 
and delivered in the presence of,”?7 and also “sign- 


i athe sa 


SIGN.*® 


86. Williamsport v. 
R.. Co., 22 Pa. Dist. 362. 


87. Philadelphia v. River Front R. 
Co., 183 Pa.-134, 189; 19 A 356 [quot 
Indiana R., etc., Co. v. Kokomo, 183 
Ind. 543, 108 NE 771, 772]. 


fa] “Siding,” “switch,” and “turn- 
out” are three words that “not only 
in popular use, but in the dictionaries, 
are treated as to some extent inter- 
changeable.’”’ Pittsburgh R. Co. v. 
Carrick, 259 Pa. 333, 103 A 106, 108. 


88. Bers v. Erie R. Co., 176 App. 
Div. 241, 163 NYS 114, 116 (in bill of 
lading). ; 


so. A maxim meaning “If two con- 
flicting provisions are found ina will, 
the last is observed.’”’ Bouvier L. D. 
[eit Lofft p 251]. 

90. Webster New Int. D. See also 


USS. v. Fossat, 25. Cas..No.15,139, 
Hoffm. Land Cas. 376. 


91. Webster Standard D. [quot 
Tracey v. Standard Acc. Ins.,Co., 119 
Me. 131, 109 A 490, 494, 9 ALR 521). 


92. Webster Standard D. 
Tracey v. Standard Acc. Ins. 
supra]. 


Pennsylvania 


[quot 
(Kory 


93. Tracey v. Standard Acc. Ins. 
Co., supra. 
94. Locomotive Engineers’ Mut. 


L., etc. Ins. Co. v. Meeks, 157 Miss. 97, 
EAeS1099,, (Ol 


95. See Plain 48 C. J. p 1218 text 
and note 15. 


96. Campbell v. French, 
200, 212, 101 Reprint 510. 
Bills and Notes. § 599. 


97. Klein v. Munson, 111 Conn. 709, 
151 A 177. 


98. Ellsworth v. Knowles, 
A” 6305-97 2690, 691. 

99. Grattan L. Gloss. 

“Seal” see Seals § 1. 

1.) Relph. v2 Gist, 1558. Cl L.5267, 


——. 


CER: 
See also 


8 Cal. 


[§ 1] A. As Noun,* the word has a num- 


270 [cit 1 Reeve p11] (it did not mean 
a seal of wax, but denominated the 
sign of the cross and other symbols 
made use of in ancient times). 


2. A maxim meaning “A seal is-a 
piece of wax impressed, because wax 
without an impression is not a seal.” 
Bouvier L. D. [cit 3 Inst. 169]. 


[a] Applied in: Pierce v. Indseth, 
106 U. S. 546, 548, 1 SCt 418, 27 L. ed. 
254; Bennett v. Allen, 10 Pa. Co. 256; 
Re Bell, 1 Ont. 125, 126. 


3. Dollar sign or mark see Dollar 
TNT ON iS joy akstiny 


4. Sign or badge of fraud see 
Fraud § 200; Fraudulent Conveyances 
§§ 133-156. 


5. Coleman v. St. Louis-San Fran- 
eisco: R.| Co., 130 Kan, 325, 286 P 254; 
257. 

6. Webster Int. D. [quot Coleman 
v. St. Louis-San Francisco R. Co., 130 
Kan. 325, 286 P 254, 257). 


“Notice” see Notice § 2. 
7. Webster D. 
“Mark” see Signatures §§ 7-10. 


8. Diederich Wis W. 
Wholesale Wine, ete., Co., 
39, 3%,-115 CEA=3 7. 


9. Ind re Bullivant, *82 IN. ad vbay 
340, 88 A 1093, 1094, 51 LRANS 169, 
AnnCas1915C 72. 


Schneider 
195 Fed. 


10. Coleman v. St. Louis-San Fran- 
Rise? R. Co:, 130 Kan. 325, 286 P 254, 
4290, 


[a] “Signal” distinguished.—Cole- 
man v. St. Louis-San Francisco R. 
Co., 130 Kan. 325, 286 P 254, 257. 


11. State Bd of Examiners for 
Architects, etc. v. Standard Engineer- 
ing Co., 157 Tenn. 157, 7 SW (2d) 47. 


12. Curtis v. Martz, 14 Mich. 506, 
511, 512 (may include a wooden ele- 
phant kept in the store at night, but 
standing in front thereof in daytime, 


decorated with shoes). 
13. Curtis v. Martz, supra. 
14. See Signatures § 1. 
15. See infra this section. 


16. Rundle v. Miramichi Lumber 
CO: AGNS Bs) Oe Oni Glos 


17. Thompson v. Richards, 14 
Mich. 172, 186 (all rights and title and 
property). 


18. In re Livingston, 62 Misc. 334, 


115 NYS 269, 270. 


19. Tubbs v. Gatewood, 26 Ark. 
128,-131; Jacoway v. Gault, 20 Ark: 
190, 73 AmD 494; Stuart v. Dutton, 39 
Ill. 91; Bensimer v. Fell, 35 W. Va. 
15, 31, 12 SE 1078, 29 AmSR 774. See 
also Deeds § 88. 


rere See Frauds, Statute of §§ 355— 


21. Bamberger v. Barbour, 335 Ill. 
458, 167 NE 122. See also Wills [40 
Cye 1101]. 


22. Brewer-Titchener Corp. Vv. 
American Forging, etc., Co., 300 Fed. 
335, 336. See also Patents § 148. 


23. Glen Ridge Bd. of Health v. 
Werner, 67.N. J. L103; 50 A 585, 586. 


24. In re Case, 126 Misc. 704, 214 
NYS 678. i 


25. Risher v. Wheeling Roofing, 
etc., Co., 57 W. Va. 149, 49 SE 1016, 
1018 (synonymous with “took judg- 
ment’). 


“Signing judgment” see infra text 
and note 29 


26. Stone v. French, 37 Kan. 145, 
14 P 530, 532, 1 AmSR 237; Empire 
Trust Co. v. Heinze, 242 N. Y. 475, 152 
NE 266, 267. 


27. East Coast Lumber Co. v. El- 
lis-Young Co., 55 Pla. 256, 45 S 826, 
829; Richbourg v. Rose, 53 Fla. 173, 
44S 69, 72, 125 AmSR 1061, 12 AnnCas 
274. See also Deeds § 92; Wills [40 
Cye 1125]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing instructions,”?® and “signing judgment.’”2® 


SIGNAL.*° [§ 1] A. As Noun. A sign?! made 
to give notice of something, as of a command or 
danger ;*? a sign, event, or watchword which has 
been agreed upon as the occasion of concerted ac- 
tion; that which incites to action; an initial cause 
or impulse.?? 


In mining parlance, the word used in connection 
with the operation of a cage in a mine is said to have 
a technical signification.?# 


In railroad parlance.?®> The common understand- 
ing of the word “signal” as used in connection with 
the operation of a railroad i is one which implies ac- 
tion—the doing of some act whereby notice or warn- 
ing is given, such as the ringing of a bell, blowing 
a whistle, waving a lantern, or shooting a torpedo. 86 


Signal of distress is a request for assistance. And, 


28. Burke v. Middlesworth, (Ind. 
A.) 174 NE 432, 433. See also Crim- 
inal Law §§ 2470, 2503; Trial [38 Cyc 
1769]. 


Continued 
Persons or 
Carriers §§ 


For precaution against 


property 
1271 et seq, 
Railroads §§ 1530, 1531, 1555 (ani- 
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if competent persons, upon such request, subject 
themselves to labor and danger, and expense, to get 
on board of the vessel, and there offer their services 
for such reward as the law will give them, if such 
offer be rejected, it would seem that some compen- 
sation should be made for the labor, expense, and 
danger so incurred; at least, in cases where the ves- 
sel subsequently eomes to a place of safety.*? 


Other phrases: 
tion to turn,’’®® 


“Plainly visible signal of inten- 
and “signal and precautions.”?® 


[§ 2] B. As Verb. To communicate by means of 
an understood sign.!° 


[§ 3] ©. As an Adjective, the word may be em- 
ployed** as in the phrases “signal damage,”*? “sig- 
nal man,’’*® “signal point,’’#4 and ‘signal torpedo.,’’*® 


SIGNATURE.*® In bookbinding, a sheet of paper 
to be folded into four, eight, or sixteen pages.47 


(motor vehicle). 


: 39. Edwards v. Carolina, ete, R. 
by train see | Co., 140 N. C. 49, 52 SE 234,235 (mere- 
1349; ly the equivalent of the alternative 


injury to:— 


sional” aie a : 1 
late See Judgments § 152 note 75 mals), § 1740 (other tY¥ain), §§ Otol an proper and reasonable 
3 2139-2151 (licensee or trespass- x 
30. Between vessels see Collision er); Street Railroads. [36 Cyc 40. Nilson vy. Oakland Tract. Co., 


§§ 154-173. 


Warning of defect or obstruction in 
street see Municipal Corporations §§ 


1522]. 


1819-1832. 
; 36. Coleman v. 
31. “Sign” distinguished see Sign 
ante. 257. 
32. Webster Int. D. [quot Coleman [a] 


v. St. Louis-San Francisco R. Co., 


130 
Kan. 325, 286.P 254, 257]. : 


lowing one 


1460, 1483, 1508, 1515, 1516, 1517, 


Of carrier at starting or stopping train 42. 
see Carriers §§ 1271, 


St. Louis-San Fran- 
cisco R. Co., 130 Kan.325, 286 P 254, 


Does not include an interlock- 
ing system as used in a contract al- 
railroad to 


10 Cal. A. 103, 101°P 413, 415. 


41. See cases infra notes 42—45. 


Baton Rouge v. Cross, 142 La. 
476, 77 S 121, 122 (on destruction of 
encroachment on public soil). 


43. Lynch yv. Chicago, etc., R. Co., 
208 Mo. 1, 106 SW 68, 69 (one whose 
duty it is to inspect and keep in proper 
order the automatic electric block sig- 
nals and bells along the section of a 


1349. 


eross the 


SS Riicbalcerine ab Aldiok Coleman tracks of another railroad, imposing | railroad). 
iC 2 TSNES SO Re e upon it the expense of all watchhous- a sae; 
v. St. Louis-San Francisco R. Co.,| es, signal stations, signals, and other 44, Cogbill_v. patsy Ne ete., R. 
eas - Co., 152 Ala. 154, 44 S 683, 685 (an ap 
supra]. similar appliances that may be re-|paratus for giving signals, calle 
. : . SD ¥ ’ 
Bin Zeller. way WrighG. of dnd.) Atuliedsy CMCe eo Ce ere tat “points”; “points” referring to ap- 
Pr Ley sa pa 32. 2 ’ paratus used in giving signals, an 

OPES age a 87 NW 1085, 89 NW 180. not merely Jocalities). 4 

$5. Signals: [b] “Switch targets” distin-| 45. Obertoni y. Boston, etc., R. 
At crossings see Railroads §§ 1789, | guished.—Chicago, etc., R. Co. v. Bar-| Co., 186 Mass. 481, 71 NE 980, 981, 67 


1790, 1804, 1815. 


ag hs vessels see Collision §§ 154- 
1738. 


For precaution against injury to: 


Employee see Master and Servant 
§§ 1089, 1111-1114. 


ker, 169 Ind. 670, 83 NE 369, 374, 17 
LRANS 542, 14 AnnCas 375. 

S37. “The “Susan, "2358 o Cas.” No. 
13,630, 1 Sprague 499. 


38. Spencer Vv. Mankato Mill 
Works Co., 180 Minn. 231, 231 NW 202 


LRA 422 (devices used by railroads 
in signaling, being fastened to the 
rails and containing an explosive). 

46. Generally see Signatures § 1. 


47. State v. Young, 134 Iowa 505, 
110 NW 292, 294, 13 AnnCas 345, 
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SIGNATURES 


By Joun H. Linton 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra this page] 
ANALYSIS 
I. DEFINITION [{§ 1] p 718 
II. NECESSITY [§ 2] p 719 
III. PURPOSE AND INTENT [6 3] p 719 


IV. REQUISITES AND VALIDITY [§§ 4-22] p 720 
A. In General [§ 4] p 720 
“B. Form [§§ 5-10] p 720 
1. In General [§ 5] p 720 
2. Use of Initials and Abbreviations [§ 6] p 721 
3. Mark as Signature [§§ 7-10] p 721 
a. In General [§ 7] p 721 
‘b. Sufficieney [§§ 8-10] p 722 
(1) Name Accompanying Mark [§ 8] p 722 
(2) Attestation [§§ 9-10] p 723 
(a) At Common Law [§ 9] p 723 
(b) Under Statutes Requiring Witnesses [§ 10] p 723 
C. Location of Signature [§ 11] p 724 
D. By Whom Made [§§ 12-16] p 726 
1. In General !§ 12] p 726 
2. By Hand of Party [§ 13] p 726 
3. By Hand of Another [§§ 14-15] p 726 
a. As Instrumentality [§ 14] p 726 
b. As Agent [§ 15] p 728 
4, Adoption of Signature [§ 16] p 728 
E. Mode of Affixing [§ 17] p 729 
F. Evidence [§§ 18-20] p 730 
1. Presumptions and Burden of Proof [§ 18] p 730 
2. Admissibility [§ 19] p 730 
3. Weight and Sufficiency [§ 20] p 731 
G. Official Signatures [§§ 21-22] p 731 D 
1. Form |S 21) p 731 
2. By Whom Made [§ 22] p 731 


CROSS RETERENCES 


Alteration of Instruments §§ 62, 63 (signature), $§ 82- False Personation 25 C. J. p 576. 
84 (adding signature), §§ 90-95 (signing after altera- False Pretenses 25 C. J. p 582. 
tion), § 146 (forgery), § 164 (denial of signature). Forgery 26 C. J. p 893. : 
Brands and marks see Animals §§ 85-124; Logs and Log- Frauds, Statute of §§ 355-381. ; 

: leech §§ sa ep erence Pog ret giied ae rok Particular signatures: : 
ancellation of Instruments 5 (forgery). Accounts and Accounting §§ 256, 317 (account stated 
Counterfeiting 15 C. J. p 355. Acknowledgments § 82 (adoption of signature), § rf 
Estoppel § 147 (to deny). : (signature of officer), § 233 (signature of witness) 
pradence : 33% Pr Bed Kye ue a (cee: Admiralty § 184 (libel), § 304 (notice of appeal) - 
son of handwritings), certified copy), §§ 1150— Adoption of Childre i iti 

1159 (proof of attested instrument), §§ 1164-1186 (an- § $8 (consent). Te sc lata U 


cient document), § 1893 et seq (judicial notice). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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SIGNATURES 


Particular signatures:—Continued 


Adverse Possession § 343 $7367, 
(forged deed). 

Affidavits §§ 90-97 (of affiant), § 109 (of officer). 

Agency §§ 323-328 (contract by agent). 

Agriculture § 80 (lien), §§ 86, 88 (forgery). < 

Appeal and Error § 1102 (application for appeal), §§ 
1235-1239 (appeal bond), § 1291 (writ of error), § 
1309 (citation in error), § 1331 (notice of appeal), § 
1428 (supersedeas bond), § 1500 (specification of 
errors), § 1597 (briefs), § 1826 (bill of exceptions), 
§ 1870 (bill of exceptions by bystanders), §§ 1907— 
1910 (settlement of bill of exceptions), § 2031 (case 
or statement of facts), § 2049 (agreed case), § 2059 
(certificate of evidence), § 2070 (abstract of record), 
§ 2110 (brief of evidence), §§ 2153-2183 (transcript). 

Apprentices §§ 41-46 (indenture or contract). 

Arbitration and Award § 55 (submission), § 105 
(revocation of submission), §§ 269-275 (award). 

Assignments § 72. 

Assignments for Benefit of Creditors § 162. 

Attachment § 237 (affidavit), § 307 (bond), § 343 
(writ), § 457 (inventory and appraisement), § 494 
(return). 

Bail § 44 (bond in civil cases), § 2565 (bond in serlm- 
inal cases), § 276 (bond on appeal). 

Banks and Banking §§ 385, 386 (check). 

Bastards § 83 (complaint). 

Bills and Notes §§ 195-198, § 405 (assumed name), § 
478 (acceptance), § 525 (indorsement), § 586 (blank 
indorsement), 956 (notice of dishonor), § 1212 
(answer negativing authority to sign). 

Bonds § 18. 

Building and Construction Contracts § 18. 

Building vane Loan Associations § 10 (articles of asso- 
ciation). 

Carriers § 489 (notice of claim), §§ 1142-1145 (ticket). 

Certiorari § 155 (application for writ), § 190 (bond), § 
261 (return). 

Chattel Mortgages §§ 113, 473 (satisfaction), § 506 
(foreclosure notice). 

Clerks of Courts § 150 (signature of deputy). 

Compositions with Creditors § 15. 

Compromise and Settlement § 27. 

Contracts §§ 128-130. 

Coroners § 23 (verdict). 

Corporations §§ 675, 719 (forged certificate), § 698 
(certificate of stock), §§ 752-1032 (subscription to 
stock), §§ 2348, 2541-2544, 2666, 2769, 2778, 2816 
(signature of or by officer or agent). 

Costs § 152 (offer of judgment), § 416 (certificate of 
award). 

Counties § 74 (petition for change of county seat), § 
248 (contract), § 309 (warrant), § 321 (bill or note), 
§ 885 (bond). : 

Criminal Law § 502 (complaint), § 547 (warrant), § 
645 (summary complaint), 664 (signature of jus- 
tice), § 2470 (instruc tions), § 2582 (verdict), 8 3112 
-(judgment), § 3023) (commitment), § 3129 (warrant 
of execution), §§ 3428-3431 (bill NY exceptions), § 
3436 (case made), § 3441 (transcript), § 3474 (as- 
signment of errors). 

Customs Duties § 243 (protest). 

Dedication § 59 (statutory). 

Deeds §§ 80-84 

Depositions § 129 (commission), § 157 (notice to take), 
§§ 239-241 (signature of witness). 

Divorce § 321 (complaint). 

Drains § 61 (petition for establishment). 

Elections § 34 (qualification), § 247 (returns), § 302 
(contest petition). 

Equity § 403 (bill), § 479 (demurrer), § 774 (report of 
master), § 834 (decree). 

Executions § 191 (writ), § 260 (indorsement of levy), 
§ 772 (sheriff's deed), § 867 (return), § 1005 (deposi- 
tion in supplementary proceedings). 

Executors and Administrators § 155 (petition for ap- 
pointment), § 232 (letters of administration), § 377 
(inventory), § 990 (statement of claim), § 1501 (pe- 
tition for sale). 

Exemptions § 244 (claim), 
tory). : 

Fire Insurance § 50 (policy). 

Garnishment § 294 (notice). 


(unsigned deed), 


§ 255 (schedule or inven- 
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Particular signatures:—Continued 

Guaranty § 44 

Guardian and Ward § 307 (application for sale). 

Highways § 60 (notice for establishment), § 67 (peti- 
tion for establishment). 

Husband and Wife § 187 (marriage settlement). 

Indemnity § § (contract). 

Indictments and Informations §§ 113-119 
ment), § 160 (information). 

Informations in Civil Cases § 5. 

Injunctions § 520 (bond). 

Insolvency § 68 (petition). 

Insurance § 224 (policy). 

Judgments §§ 152, 186, 238, 307, 336, § 341 (on offer), § 
434 (in summary pr oceedings). 

Judicial Sales § 91 (deed). 

Justices of the Peace § 155 (process), § 241 (plead- 
ings), § 304 (judgment), § 382 (record and docket), § 
498 (transcript). 

Landlord and Tenant § 88 (assignment of lease), §§ 
408-411 (lease). 

Life Insurance § 71 (policy). 

pieetion® of Actions § 694 (written acknowledg- 
ment). 

Mandamus § 140 (to compel), § 602 (return). 

Mechanics’ Liens § 127 (lien), § 197 (notice), § 300 
(claim), § 483 (bond for indemnity). 

eae Lae Minerals § 199 (notice of location), § 593 

ease). 

Mortgages §§ 270-272, § 1235 (certificate of witnesses 
Epa entry), § 1395 (notice of sale), § oe (sheriff’s 

eed 

Motions and Orders § 212 (order). 

Municipal Corporations § 85 (withdrawal of signature 
for change), §§ 835, 836 (ordinance), §§ 2217, 2530 
(contract), § 2417 (remonstrance), § 3142 (assess- 
ment rolls). 

Mutual Benefit Insurance § 8 (contract). 

Ne Exeat § 34 (writ). 

Notice § 56 

Partition § "599 (report of partition), § 832 (deed). 

Patents § 270. 

Pleading §§ 815-823 (pleading), § 859 (verification). 

Powers ae 119 (instrument of execution). 

Principal and Surety §§ 46-65 (signature of surety), § 
66 (signing by creditor or obligee). 

Process § 45 

Public Lands § 495 (patent). 

Recognizances § 13. 

References § 164 (report), 
port). 

Release § 10. 

Religious Societies § 15 (charter). 

Removal of Causes § 237 (petition), § 245 (bond). 

Sales § 150, §§ 1183-1185 (conditional sale). 

Schools and School Districts §§ 320, 535 (contract), § 
675 (warrant or order), § 744 (bond). 

Scire Facias § 11. 

Seamen § 33 (shipping articles). 

Searches and Seizures § 142 (search warrant). 

Shipping §§ 158, 159 (charter). 

States [36 Cyc 874] (contract). 

Statutes [36 Cyc 963]. 

Subscriptions [37 Cyc 483]. 

Taxation [37 Cyc 1060] (assessment rolls), [37 Cye 
1370] (certificate of sale), [87 Cyc 1430] (tax deed). 

Treaties [38 Cyc 968]. 

Trial (38 Cyc 1769] (instructions), [38 Cye 1870] (ver- 


(indict- 


§ 226 (exceptions to re- 


dict), [38 Cyc 1918] (findings), [38 Cyc 1950] (de- 
cision), [88 Cye 1950] (findings and conclusions of 
court). ‘ 


Trusts [39 Cyc 44]. 
Undertakings [39 Cyc 678]. 
United States [39 Cyc 735] (contract). 
Wendor and Purchaser [39 Cyc 1228] (contract). 
Wills [40 Cye 1101]. 
Witnesses [40 Cyc 2163] (Subpcena). 
Reformation of Instruments §§ 74-78. 
Right of Privacy § 10. 
Seals 56 C. J. p 889. 
Trade- ee Trade-Names, and Unfair Competition [38 
Cyc 674]. 
Sunday [37 Cyc 562]. 


718 [58 C.J.] 


[§ 1] The verb “to sign” is defined as meaning “to 
affix a signature to; to ratify by hand or seal; to 
subseribe in one’s own handwriting 
declare assent, or attestation, by some sign or 
to subseribe in one’s own handwriting;* to 
write one’s name on paper, or to show or declare as- 
sent or attestation by some sign or mark;* and, as 
applied to a written instrument, it ordinarily indi- 
eates the signing with one’s own hand.° 
contemplation “to sign” means to attach a name or 
cause it to be attached by any of the known methods 
of impressing the name on paper with the intention 
A signature consists both of the act 
of writing the party’s name and of the intention of 
thereby finally authenticating the instrument.’ <A 
signature has also beén defined as the act of putting 


mark ;” 


of signing it.® 


1. Webster D. [quot In re Man- 
chester, 174 Cal. 417, 153 P 358, LRA 
1917D 629; Hansen v. Owens, 132 Ga. 
648, 64 SE 800, 803; Knox’s Est., 131 
Paw 22.0) 230, 18 A 1027 hie Amis Rk 1798, 
6 LRA 353]. 


2. Davis v. Shields, 26 Wend. 
EY@ uso tieieo DOF 


8. Bouvier L. D.} Webster D. 
{quot Brems v. Sherman, 158 Ind. 300, 
S01, 63) NE 571; Knox's Est., 131 Pa: 
220, 230, 18 A, 1021, 17 AmSR 798, 6 
LRA 353]. 


4 Atty.-Gen. v. Clarke, 26 R. I. 
470, 474, 59 A 395. See In re Coving- 
ton Lumber Co., 225 Fed. 446; In re 
Manchester, 174 Cal. 417, 163 P 358, 
360, LRA1917D 629, AnnCas1918B 227; 
McCall v. Textile Industrial Inst., 189 
N.C. 775, 128 SHE'349, 353; In re Bren- 
nan, 244 Pa. 574, 91 A 220, 222. 


5. Hansen v. Owens, 132 Ga. 648, 
64 SE 800, 803. 


(N. 


[a] “To sign a paper is to sub- 
scribe one’s own name to it.” Sinnott 
v.' Louisville; ete., R. Co., 104 Tenn. 


233, 56 SW 836: 


[b] “Execute” compared and dis- 
tinguished.—King v. Tarabino, 53 Cal. 
A. 157, 199 P 890, 893; Wamesit Nat. 
Bank v. Merriam, 114 Me. 437, 96 A 
740, 741; Hayes v. Ammon, 90 App. 
Div. 604, 85 NYS 607; In re Livings- 
ton, 62 Misc. 334, 115 NYS 269, 270. 


6. Lamaster v. Wilkerson, 143 Ky, 
226, 136 SW 217, 218 


[a] In primary sense of the word 
(1) to sign is “to make any mark. 
To sign an instrument or document is 
to make any mark upon it in token 
of Knowledge, approval, acceptance, 
or obligation.” In re Walker, 110 Cal. 
387, 42 P 815, 816, 52 AmSR 104, 30 
LRA 460. (2) “A person ‘signs’ a 
document when he writes or marks 
something on it in token of his inten- 
tion to be bound by its contents,” 
Sweet L. D. [quot Seventh St. Colored 
M. BE. Church v. Campbell, 48 La. Ann. 
1543, 1546, 21 S 184]. 


[b] “Signing consists both of the 
act of writing a person’s name and the 
intention in doing this to execute [or] 
authenticate.” U.S. Fidelity, ete., Co. 

: ye bee way 87 Minn. 175, 178, 91 NW 
G3. 


[c] “The ‘signing’ of a written in- 
strument or pleading by a person or 
officer has a much broader and more 
extended meaning than attaching his 
‘written signature’ to it implies. 
When a person attaches his name, or 
causes it to be attached, to a writing, 
by any of the known modes of im- 
pressing his name upon paper, with 


SIGNATURES 
I. DEFINITION 


1 


; to show or 


word itself.1? 
In legal 


the intention of signing it, he is re- 
garded as having ‘signed’ the writ- 
ing.” Hamilton v. State, 103 Ind. 96, 
98, 2 NE 299, 53 AmR 491 [cit 3 Par- 
sons Contracts p 98]. 


{d] As used in particular statutes. 
—(1) The word “sign,” as used ina 
statute providing that where the par- 
ties fail to agree upon a statement of 
facts, the trial judge shall make out 
and “sign” a correct statement of 
facts proved on the trial, was held to 
be synonymous with the word ‘“‘sub- 
scribe,’ meaning that the judge shall 
sign his name officially at the conclu- 
sion of the statement. Wade v. State, 
22 TT OMA 2 OO, ee SIs OU tn CAE SAS 
used in a.statute requiring every no- 
tice of objection to anyone being re- 
tained on the list of voters to be signed 
by'the person objecting, “signed” was 
held to mean a signature made by the 
person objecting. Toms v. Cuming, 
7M. & G. 88, 49 ECL 88, 135 Reprint 
38. (3) The word “sign’’ in the 
English statute of frauds means the 
making of some mark upon the paper 
so as to identify and give efficacy to it 
by some act, and not by words mere- 


ly. In re McElwaine, 18 N. J. Eq. 499, 
508. See also Frauds, Statute of § 
355. 

7 2 Greenleaf Evid. p 674 [quot 


Lee v. Vaughan’s Seed Store, 101 Ark. 
68, 141 SW 496, 498, 37 LRANS 352; 
Seventh St. Colored M. E. Church v. 
Campbell, 48 La. Ann. 1543, 1546, 21 
S184; Davis v. Sanders, 40 S. C. 507, 
510, 19 SH 1388; Kirkpatrick v. Dee- 
gans, 53 W. Va. 275, 44 SH 465, 468]; 
Walker v. Mobley, (Tex. Civ. A.) 105 
SW 61 {quot Vines v. Clingfost, 21 
Ark. 309, 312; Kirkpatrick v. Deegans, 
53 W. Va. 275, 282, 44 SE 465]. 

“If we go to the root of the word, 
we find that it means any sign, stamp 
OF. Tha rk: ee Perhaps, however, 
according to the general intendment 
of. law, it means a sign manual: that 
is, the name of a person written or 
subscribed by himself.” Tagiasco v. 
Molinari? 9™ lia. “512, °32;3! 


[a] Other definitions.—(1) SAN 
person’s name as set down by him- 
self.” Mills v. Howland, 2 N. D. 30, 
34, 49 NW 413 [cit Anderson L. D.]. 
(2) “The name of a person, or some- 
thing used as representing his name, 
affixed or appended to a writing or the 
like, either by himself or by deputy.” 
Centuny D! [avot HuillizyU-eSe ess 
Fed. 192, 193]. (3) “A sign, stamp, 
or mark impressed, as by a Seal, es- 
pecially the name of any person writ+ 
ten with his own hand, employed to 
signify that the writing which pre- 
cedes accords with his wishes or in- 
tention; a sign manual; an auto- 


“Sign” and “subscribe” distinguished. 
applies to every species of written authentication, 
while “to subseribe” indicates the making of a par- 
ticular kind of signatmure.?? 
strument might be “signed” by placing the signature 
anywhere upon it, but “subseribing” a writing means 
a signature at the end or bottom thereof.1*. How- 


[§ 1 


down a man’s name at the end of an instrument to 
attest its validity,’ and also as whatever mark, sym- 
bol, or device one may choose to employ as represent- 
ative of himself. 
“sionature” has come generally to mean the name of 
a person written by himself, his autograph,'® that 
signification is derivative, and is not inherent in the 


While by long usage and custom 


“To sign” 


At common law an _-in- 


graph.’ Webster D. [quot Hansen v. 
Owens, 132 Ga. 648, 64 SE 800, 803; 
Knox s) Hist.,2i3l: Pase220 722300 toe 
1021, 17 AmSR 798, 6 LRA 353]. (4) 
“The sign made by signing an instru- 


ment.” In re Walker, 110 Cal. 387, 42 
P 815, 52 AmSR 104, 30 LRA 460. 
(5) “To sign, in the primary sense 


of that expression, means to make a 
mark, and the signature is the sign 
thus made.” Cummings v. Landes, 
140 Iowa 80, 82, 117 NW 22. 


Ny 
8. Bouvier L. D. [quot Ardery v. 
Smith, 35 Ind. A. 94, 73 NE 840, 841; 
Wade v. State, 22 Tex. A. 256, 257, 2 
Sw 594]. 


9. Griffith v. Bonawitz, 73 
622, 103 NW 327, 329. 


[a] Signature is not limited to a 
written name, and includes a mark. 
“There can be no doubt that histori- 
cally, and down to very modern times, 
the ordinary signature was the mark 
of a cross; and there is perhaps as 
little question that in the general dif- 
fusion of education at the present day 
the ordinary use of the word implies 
the written. name. . . °°. Even in 
the now usual acceptation of a writ- 
ten name, signature still does not im- 
ply the whole name.” Knox’s Est., 
131-Pa. 220; 230, 28 “A 1021. 7A Sore 
798, 6 LRA 353. As inclusive of mark 
see infra § 7. 


[b] Indorsement as signature.— 
An indorsement to a negotiable prom- 
issory note is a Signature to a writ- 
ten instrument within an act making 
it criminal to obtain the signature of 
any person to a written instrument 
by false token or pretense. Peo. v. 
Chapman, 4 Park. Cr. (N. Y.) 56, 58. 
See Hay v. Burke, 16 Ont. A. 463 
(“signature” as used in an act relat- 
ing to bills and notes means ‘“indorse- 
ment’). ‘, 


10. In re Walker, 110 Cal. 387, 42 
P 815, 816, 52 AmSR 104, 30 LRA 460. 

The word “CAtLeO Strap hele kaet ans 
strictly conveys no more than the idea 
of a specimen of an individual’s writ- 
ing.” In re Walker, supra. 

[a] Autograph - synonymous.— 
Cummings v. Landes, 140 Iowa. 80, 
117 NW 22, 23. 

11. See infra §§ 14-16. 


12. James v. Patten, 6 N. Y. 9, 55 
AmD 376. 


13. Terrell v. Com., 194 Ky. 608, 


Nebr. 


240 SW 81. 


“The etymology and definition of 
the word ‘subscribe,’ as given by lexi- 
cographers, show that its meaning 
when applied to the signature to an 

SEER ee ee ed, SS 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ever, the word “subscribe” has sometimes been held | to mean “sign.”}4 


[§ 2] Instruments not required to be in writing or 
signed by the parties may be binding if accepted by 
the parties although not signed at all.t® In the ab- 
sence of a statutory requirement of signature, it is 


II. NECESSITY 


not essential to the validity of a sealed instrument 


[§ 3} The signature to a writing is placed there 


III. PURPOSE AND INTENT 


for the purpose of authenticating it,!% and for 


instrument in writing, as understood 
by men of letters, is the signature or 
writing of one’s name beneath or at 
the end of the instrument. This is 
also its popular signification. I am 
aware that the popular meaning of 
the word ‘signed,’ when applied to a 
contract or other instrument, is gen- 
erally writing one’s name at the bot- 
tom; and that this is sometimes its 
literary meaning. But this is not so 
emphatically and universally its 
meaning, as it is the meaning of the 
word ‘subscribed.’ The derivation of 
that word from the Latin word sub- 
seribo, shows that literally and ac- 
cording to its derivation its meaning 
is ‘to write under,’ or ‘underneath.’ 
But this is not the primary or deriva- 
tive meaning of the verb ‘to sign.’? 
Such meaning is, to write one’s name 
on paper or to show or declare assent 
or attestation by some sign or mark.” 
James v.; Patten,.6 N. Y. 9; 55 AmD 
376 [quot Atty.-Gen. v. Clarke, 26 R. 
I. 470, 59 A 395, 396]. 


[a] Further distinguished.—(1) 
“The word ‘sign,’ aS a verb, has sev- 
eral shades of meaning, and hence a 
statutory requirement that an_ in- 
strument in writing, or a pleading, 
shall be ‘signed’ by some person or of- 
ficer to make it complete, is much 
more general and comprehensive than 
a similar requirement that such an 
instrument or pleading must be ‘sub- 
scribed’ by the person or officer.” 
Hamilton v. State, 103 Ind. 96, 98, 2 
NE 299, 53 AmR 491 [quot 3 Parsons 
Contracts p 8]. (2) “The author- 
ities make a difference between the 
words ‘signed’ and ‘subscribed.’ 
Where, under the statute, the term 
‘signed’ is used, it is‘held that where 
the party writes his name either in 
the body or at the foot or end with 
the intent to execute the instrument, 
that it will be sufficient for that pur- 
pose. Where the term ‘subscribed’ is 
used, however, it is held that the 
name must be signed at the foot or 
end of the instrument in order to con- 
stitute an execution thereof.” Law- 
son v. Dawson, 21 Tex. Civ. A. 361, 
362, 53 SW 64. (3) The word “sub- 
scribed” is more restricted than the 
word “signature.” The word “signa- 
ture” in its origin involves merely a 
sign, the word “subscribed” involves 
a writing. The word ‘sign’ as a verb 
has several shades of meaning, and 
hence a statutory requirement that an 
instrument shall be “signed” by some 
person or officer to make it complete 
is much more general and comprehen- 
sive than a similar requirement that 
such an instrument or pleading must 
be subscribed by the person or officer. 
On the same principle, the signing of 
written instrument has a much 
proader and more extended meaning 
than attaching his written signature 
to itimplies. When a person attaches 
his name or causes it to be attached 
to a writing by any of the known 
methods of impressing his name upon 
paper with the intention of signing it 


he is regarded as having “signed” in 
writing. Hagen v. Gresby, 34 N. D. 
349, 159 NW 3, 5, LRAL917B 281. 


14.) In, re Walken, 1107 Cal. 387, 
42 P 815, 52 AmSR 104, 30 LRA 460; 
Ashbrook v. Roberts, 82 Ky. 298; 


Myers v. Moore, 78 Nebr. 448, 110 NW 
989, 990. See State v. Wilcox, 59 Mo, 
176 (signing in the body of a recog- 
nizance was sufficient under a statute 
requiring subscription). 


“To subscribe is to attest or give 
consent or evidence knowledge by un- 
derwriting, usually (but not neces- 
sarily) the name of the subscriber. 
But the place of the writing is im- 
material, since a still more general 
meaning of the word ‘subscribe’ is to 
attest by writing, in which definition 
the locality is wholly disregarded.” 
In re Walker, supra [quot California 
Canneries Co. v. Scatena, 117 Cal. 447, 
450, 49 P 462]. 


{a] “Signed” construed to mean 
subscribed.—(1) The word “signed” 
as used in the codes providing for the 
signatures of pleadings has the same 
import as the word “subscribe,” and 
that a pleading that was not signed 
at the end was defective. Ashbrook 
v. Roberts, 82. Ky. 298; 62; KyL. 317. 
(2) The word “sign’ as used in a 
statute, providing that where the par- 
ties do not agree to.a statement of 
facts the judge shall “make out and 
sign, and file with the clerk, a correct 
statement of the facts-proven on the 
trial,’ which shall constitute a part 
of the record, is synonymous with the 
word “subscribed,” which means to 
place a signature at the bottom of a 
written instrument. Wade v. State, 
22 Tex. A. 256, 2) SW 594. 


15. Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126:Ga: 380, 55 SE 
330, 7 AnnCas 1134; Crow v. Carter, 
SAI e Ag eG One ode INU nO 3.7 
Contracts § 128. 

“At common law if the parties in- 
tend for such a contract to take ef- 
fect without signing, and agree upon 
and adopt the written paper as being 
or containing the contract, this will 
suffice.” Delaware Ins. Co. v. .Penn- 
sylvania F. Ins. Co., 126 Ga. 380, 55 SE 
330, 333, 7 AnnCas 1134. 

16. Ark.—Jeffery v. Underwood, 1 
Ark. 108. 

Ind.—Parks v. Hazlerigg, 7 Blackf. 
536, 48 AmD 106. 

Ky.—Curd v. Forts, 2 A. K. Marsh. 
9, 


See also 


ia 
Miss.—State v. Martin, 56 Miss. 108. 
N. Y.—Clark v. Harmers’ -Woolen 
Mfg. Co., 15 Wend. 256. 
Oh.—Sheehan v. Davis, 17 Oh. St. 
Dias 
fa] “At common law the seal was 


the sign, and a sealing was regarded 
as a signing, as the act evidencing the 
intention of a maker to give vitality 
to the instrument.” Newton v. Iimer- 


that the obligor sign it; sealing it is sufficient.1¢ 
When a signature is essential to the validity of an 
instrument, an acknowledgment is not a substitute 
therefor, nor is it proof that it has been signed.17 


the purpose and with the intent!® that the indi- 


son, 66 Tex. 142, 18 SW 348. 


{b] In case of corporation.—(1) 
In the absence of statutory require- 
ment the signature of an officer hav- 
ing authority to execute an instru- 
ment is not necessary where the in- 
strument is sealed (Clark vy. Farmers’ 
Woolen Mfg. Co., 15 Wend. (N. Y.) 
256), (2) but the corporate séal at- 
tached by one having authority is suf- 
ficient (Sheehan w. Davis, 17 Oh. St. 
571). See also Corporations § 2544. 


17. Jones .v. Gurlie, 61 Miss. 423; 
Ex p. Hodgkinson, Coop. 99, 10 EngCh 
98, 35 Reprint 492, 19 Ves. Jr. 296; 34 
Reprint 525. 


18. Gentry v. Gentry, 219 Ky. 569, 
293 SW 1094; Pontrich v. Neimann, 
208 Ky. 715, 271 SW 1049; Moss v. 
Booth, 34 Mo. 316. 


19. Ala.—Wimberly v. Dallas, 
Ala. 196. 


Ark.—Lee v. Vaughan’s Seed Store, 
101 Ark. 68, 141 SW 496, 37 LRANS 
3852; Vines wv. Clingfost, 21 Ark. 309. 


Cal.—In re Manchester, 174 Cal. 
417, 163 P 358, LRA1917D 629 AnnCas 
1918B 227; California Canneries Co. 
v. Scatena, 117 Cal. 447, 49 P 462. 


Ga.—Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 389, 55 
SE 330, 7 AnnCas 1134. 


Hawaii.—Gomes v. Lusitana Soc., 
21 Hawaii 683. 

Ill.—Weston v. Myers, 33 Ill. 424; 
Roeder v. Pope, 235 Ill. A. 89; Fink v. 
Schleuter, 206 Ill, A. 159. 


Ind.—Hamilton v. State, 
96, 2 NE 299, 53 AmR 491. 


Ky.—Gentry v. Gentry, 219 Ky. 569, 
293 SW 1094; Pontrich v. Neimann, 
208 Ky. 715, 271 SW 1049; Pugh iv. 
Jackson, 154 Ky. 772, 159 SW 600 [den 
reh 154 Ky. 649, 157 SW 1082]. 

La.—Seventh St. Colored M. E. 
Church v. Campbell, 48 La. Ann. 1543, 
21S 184; Armant’s Suce., 43 La: Ann, 
310, 9 S 50, 26 AmSR 183. 

Mass.—Boardman v. Spooner, 13 Al- 
len? 353,90) Amb 1963) "Come Vv. Ravers 
Gray 441, 

Minn.—U. S. Fidelity, ete., Co. v. 
Siegmann, 87 Minn. 175, 91 NW 473. 

Miss.—Sheehan  v. Kearney, 82 
Miss. 688, 21 S 41, 35 LRA 102; Wat- 
son vy. Pipes, 32 Miss. 451 [quot 2 
Greenleaf Evid. p 674]. 

Mo.—Maplewood v. 
2NS SW 23s 

N. Y.—Palmer v. Stephens, 1 Den. 
471. 

S. C.—Davis v. Sanders, 40 S. C. 507, 
19 SE 138. 

Tex.—Newton v. Emerson, 
142, 18 SW 348. 

W. Va..-Bachinsky v. Federal Coal, 
etc., Co:, 78 W. Va. 721, 90 SW) 227.5: 


Wis.—McAbee v. Gerarden, 187 Wis. 
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103 Ind. 


Johnson (A.) 


66 Tex. 
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vidual signing the writing will be bound there- | by.?® 


[§ 4] A. In General. 


2 


manner that is commonly used,?? and the same has 


399, 204 NW 484. 


“The actual signing of a written 
instrument, in a legal sense, may em- 
brace more than the clerical act of 
writing the name. The element of in- 
tent may enter into the act, not the 
intent merely to place the name on 
the paper, but to affix it to the instru- 
ment in token of an intention to be 
bound by its conditions; for a signing 
consists of both the act of writing a 
person’s name and the intention in 
doing this to execute, authenticate, or 
to sign as a witness.” U.S. Fidelity, 
ete., Co. v. Siegmann, 87 Minn. 175, 
178, 91 NW 473. 


“Although every signature may be 
genuine, if those signing were not 
fully apprised of the nature of the 
instrument or did not knowingly sign 
it, or if changed after signing, it does 
not express their real intention nor 
involve culpability.”’ Roeder v. Pipe, 
TOOMLEL EALEL So. LOO: 


[a] Rule applied.—A warrant of 
arrest issued by the trial justice with 
the name of the trial justice written 
by himself in the body of the warrant 
and on its back but inadvertently 
omitted to be signed at the foot is not 
a valid warrant, and cannot be relied 
upon by the sheriff to whom it was is- 
sued, where the justice did not intend 
that as his signature to the warrant. 
Davis v. Sanders, 40 S. C. 507, 19 SE 


2 


{b] Signature induced by frand.— 
A signature to an instrument pro- 
cured by fraud and misrepresentations 
concerning the same will furnish a 
defense to an action based upon the 
purported undertaking. Bates Vv. 
Harte, 124 Ala. 427, 26 S 898, 82 AmSR 
Se Fraud as defense see Contracts 
§ 306. 


{c] Signature by person of un- 
sound mind.—If a person of unsound 
mind is induced by another to go 
through the form of making a signa- 
ture he is not bound by the signature. 
McLaughlin v. Daily Telegraph News- 
paper Co., 1 Austr. C. L. R. 243, 479. 
Contracts of insane persons generally 
see Insane Persons § 495. 


20. See cases supra note 19. And 


see supra § 1. 

“The signature evidenves the agree- 
ment of the parties to be bound by the 
instrument.” Delaware Ins. Co. v. 
Pennsylvania F. Ins. Co., 126 Ga. 380, 
389, 55 SE 330, 7 AnnCas 1134. 

Intention to sign particular instru- 
ments: 

Bills and Notes § 195. 
Contracts § 129. 
Memorandum under statute of frauds 

see Frauds, Statute of § 288. 
ae See cross references supra p 


22. Ala.—Wimberly v. Dallas, 52 


The law governing the ne- 
cessity, requisites, and validity of signatures to par- 
ticular instruments will be found in the specific titles 
of this work in which that instrument is treated,?+ 
and it is the purpose of this title to deal only with 
general principles of law relating to signatures. 
Where an instrument is required to be signed it is 
usually sufficient if the signature is affixed in any 


IV. REQUISITES AND VALIDITY 


been held when subscription is required.?* Variance 
between signature and name in body of instrument 
is not necessarily fatal to the validity of the in- 


strument.?# 


a party may use 


Ala. 196. 

Ark.—Lee v. Vaughan’s Seed Store, 
101 Ark. 68, 141 SW 496, 87 LRANS 
352. 

Cal.—In re Guilfoyle, 
Ole bPib bicvece eeibyAwodOr 

Ga.—Feagin v. Beasley, 23 Ga. 17. 


Hawaii—Gomes v. Lusitana Soc., 
21 Hawaii 683. 


A 
Ill.—Weston v. Myers, 33 Ill. 424. 
Ind.—Good v. Burk, 167 Ind. 462 


96 Cal. 598, 


77 NE 1080; Hamilton v. State, 103 
Ind. 96, 2 NE 299, 53 AmR 49; Zann 


v. Haller, 71 Ind. 136, 36 AmR 193. 

Iowa.—Burns vy. Burrows, 196 Iowa 
1048, 196 NW 62. 

Ky.—wW. J. Fell Co. v. Elswick, 194 
Ky. 641, 240 SW 373. 

La.—Seventh St. Colored M. HE. 
Church v. Campbell, 48 La. Ann. 1543, 
21 S 184. 

Me.—Strout v. Bradbury, 5 Me. 313. 

Mass.—Com. v. Wallace, 14 Gray 


382. See Clark v. Paine, 11 Pick. 66 
(where indorsement was required). 


Mich. Rice v. Peo., 15 Mich. 9. 

Minn.—Geraghty v. Kilroy, 103 
Minn. 286, 114 NW 838. 

Mo.—Radley v. Meeks, 
238, 165 SW 1192. 


Mont.—Kemp_ vy. 
Mont. 420. 


Nebr.—Iowa Loan, ete, Co. v. 
Greenman, 63 Nebr. 268, 88 NW 518. 


N. H.—Willoughby v. Moulton, 47 
Na EL; 2105: 


= eN. Mutually Ben Ene Ins) Com: 
Brows, sn Ne i den LOS sate, oN 
Eq. 809]. 


N. M.—Costilla Estates Dev. Co. v. 
Mascarenas, 33 N. M.-3856,9267 P3714, 
1h Mei SONOS 
eke Y.——Palmer v. Stephens, 1 Den. 

N. C.—Hinsaman vy. Hinsaman, 52 
Ni ©. 5110. 

Okl.—Sims vy. Hedges, 32 Okl. 683, 
I else 

Pa.—-Knox’s Hst., 131 Pa. 220, 18 ‘a 
1021, 17 AmMSR 798, 6 LRA 353. 

S. C.—Zimmerman vy. Sale, 37 S.C. 
TeeeTiGs 


Tenn.—Brown v. 
Baxt. 347. 


Tex.—Hays v. Byrd, 14 Tex. Civ. A. 
24,°36 SW 777. 


Va.—Pilcher v. Pilcher, 117 Va. 356, 
84 SE 667, 670, LRA1915D 902. 


Martin, 48 


178 Mo. A. 


McCormick, 1 


McClanahan, 9 


Wash.—Degginger vy. 
Wash. 1, 92 P 674. 


W. Va.—Bachinsky v. Federal Coal, 


[§ 5] B. Form—1. In General. As a general rule 
any character,?° symbol,?° figures,** 
or designation?’ he thinks proper to adopt as a sig- 
nature, and be bound thereby, provided it was used 


ete., Co., 78 W. Va. 721, 90 SE 227. 


Wis.—Finlay v. Prescott, 104 Wis. 
614, 80 NW 930, 47 LRA 695. 


Eng.—Bennett v. Brumfitt, L. R. 3: 
Cy BIAS: 


Ont.—Hand v. Agnew, 32 U. C. Q. B. 
559 (recognizing rule). 


Que.—Crépeau v. Beauchesne, 14 
Que. Super. 495. / 

fad Duty: siened,7))-. i. eras. 
the statutes prescribe no method of 
signing different from that which was 
sufficient previous to and at the time 
they were enacted, must be held to 
mean the same method of signing 
which was sufficient at the time they 
were so enacted.’’ Zann vy. Haller, 71 
Ind. 136, 141, 36 AmR 198. 


Form in general see infra § 5. 


Initials and abbreviations see 
fra § 6. 


Mark see infra §§ 7-10. 
Methods of affixing see infra § 17. 


23. State v. Beck, °81 Ind. 500; 
Mezchen v. More, 54 Wis. 214, 11 NW 
534; Bowden v. Besley, 21 Q. B. D. 
309. See Herrick v. Morrill, 37 Minn. 
250, 33 NW 849, 5 AmSR 841 (holding 
that “subscribed” does not necessarily 
mean a “written signature’’). 


“We think the subscribing of the 
name required by the statute wassin- 
tended by the Legislature to be in the 
subscriber’s: usual way of signing his 


in- 


pees State v. Beck, 81 Ind. 500, 
“Sign” and “subscribe” distin- 


guished see supra § 1. 


24. Torrans v. Hicks, 32 Mich. 307; 
Hands v..Clements, 11 M. & W.. 816, 
152 Reprint 1034; Vansickle v. Boyd, 
14 Ont. Pr. 469. 


25. Iowa Loan, ete., Co. v. Green- 
man, 63 Nebr. 268, 88 NW 518. 


_[a] Any name or symbol used as a 

Signature may be sufficient. Pearl-. 
berg v. Levisohn, 112 Mise. 95, 182 
NYS 615. 


26. Iowa Loan, etc., Co. v. Green- 
man, 63 Nebr. 268, 88 NW 518; Pearl- 
berg v. Levisohn, 112 Misc. 95, 182 
NYS 615. : 

27. Palmer v. Stephens, 1 Den. (N. 
Y.) 471; Brown v. Butchers’, etc. 
Bank, 6 Hill (N. Y.) 443, 41 AmD 755: 
pees v. McClanahan, 9 Baxt. (Tenn.) 


28. Wimberly v. Dallas, 52 Ala. 


196; Brown y. Butchers’, ete., Bank 
6 Hill (N. Y.) 443, 41 AmD 755 : 


[a]. “Calhan,” for “Calahan,” 
where the maker treated the signature 
as his own. Barksdale v. Bulling- 
ton, 194 Ala. 624, 69 S 891. 


Mark see infra §§ 7—10. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 5-7] 


as a substitute for his name.2° 


entire name should be written.?4 


same result.*® 
lish language. 


[§ 6] 2. Use of Initials and Abbreviations. 
struments are properly signed, although only the 


A party may also 
use a fictitious name,*° a firm name,®! or the name 
of another ;*? and a signature used by a person may 
be sufficient to give validity to an instrument al- 
though it is illegible.*? It is not necessary that the 
A form of signa- 
ture prescribed by statute is not exclusive of any 
other method legally sufficient to accomplish the 
Signature need not be in the: Eng- 
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written in full, are used,*7 or last name only, written 
out in full,?* or contain only the christian name of 
the person signing.®® 
the use of initials only,*° unless it was contemplated 
that the usual and complete name should be used.** 
Initials alone, if used as a Signature, are as effica- 
cious as a signature as the whole name at length.*?: 
Signature may be by contraction of the real name.*? 
Signature may be sufficient where the title of the 


A signature may be made by 


signer is abbreviated.** 


In- 


initial letter of christian names, with the surname 


Palmer v. Stephens, 1 Den. (N. 
Y.) 471; Brown v. Butchers’, etc., 
Penk, 6) Hilly .CN.-s¥,.) 448, 42> AmD 


Intent to operate as signature see 
Supra § 3 


30. Ala.—Wimberly v. Dallas, 52 
Ala. 196. 


Me.—Augur v. Couture, 68 Me. 427. 


Mo.—Radley v. Meek, 178 Mo. A. 
238, 165 SW 1192. 


N. Y.—Brown v. Butchers’, 
Bank, 6 Hill 448, 41 AmD 755. 


B. C.—McMeekin v. Furry, 13 B.C. 


CLCr, 


20 


31. Good v. Burk, 167 Ind. 462, 77 
NE 1080; Bigenmann vy. Ruston, 53 
Ind. A. 1, 101 NE 38. See Bridges v. 
Center First Nat. Bank, 47 Tex. Civ. 
A. 454, 105 SW 1018 (where the court 
said the bank would be estopped to 
deny it had signed the bond after 
receiving the benefits). 


[a] Firm name followed by ini- 
tials.—The signature of a contract to 
sell land by the vendor’s agent was 
sufficient where the firm name under 
which he did business was typewrit- 
ten and followed by his initials, writ- 
ten by himself. Degginger v. Mar- 
tin, 48 Wash. 1, 92 P 674. 


32. Radley v. Meek, 178 Mo. A. 
238, 165 SW 1192. 


33. Sheehan v. Kearney, 82 Miss. 
688, 691, 21 S 41, 35 LRA 102; Hinsa- 
man v. Hinsaman, 52 N. C. 510, 512. 
See Trotter v. Walker, 13 C. B. N. 
meuo0; 106 ECL. 80, 143° Reprint +12 
eynere the surname only was illegi- 

le). 


“The form of the mark or the num- 
ber of strokes of the pen is not ma- 
terial. It can make no difference 
whether it be an illegible attempt at 


writing, or simply designed as a 
mark.” Hinsaman v. Hinsaman, su- 
pra. 

34. Vines v. Clingfost, 21 Ark. 309; 


Zann v. Haller, 71 Ind. 136, 36 AmR 
193; Seventh St. Colored M. E. Church 
v. Campbell, 48 La. Ann. 15438, 21 S 
184 [quot 2 Greenleaf Pvid. p 674]; 
Sheehan v. Kearney, 82 Miss. 688, 21 
S 41, 35 L. R A. 102; Watson v. Pipes, 
32 Miss. 451 [quot 2 Greenleaf Evid. 
p 674]. 


[a] First name only held sufficient 
under a statute requiring mortgage to 
be signed. Zann vy. Haller, 71 Ind. 
136, 36 AmR 193. 


35. W. J. Fell Co. v. Elswick, 194 
Ky. 641, 240 SW 3738. 


[a] Rule applied.—Under a work- 
men’s compensation act providing 
that in case an employee desiring to 
accept the provisions of the act be 
unable to write, his “mark” shall be 
witnessed by a third person, it was 
held sufficient if his “name” was writ- 


[58 ¢. J.—46] 


ten and witnessed by another sign- 
ing for him in his presence and at his 
direction.. W. J. Fell Co. v. Elswick, 
194 Ky. 641, 240 SW 373. 


36. Nathan v. Cohen, 
Cy3t0- 


37. 
We 


Ind.—Good v. Burk, 
Gi HALOS OFS (C Ollinsi wv 
Ind. 531, 44 NE 487; 
92 Ind. 252; State v. Beck, 81 Ind. 
500; Vanderkarr v. State, 51 Ind. 91; 
Wassels v. State, 26 Ind. 30. 


Me.—Strout v. Bradbury, 5 Me. 313. 


Mass.—Com. v. Wallace, 14 Gray 
882; Clark v. Paine, 11 Pick. 66. 


Mich.—Rice v. Peo., 15 Mich. 9. 
Bp mage v. McCormick, 1 Mont. 


38 Dowl. P. 


Ga.—Feagin v. Beasley, 23 Ga. 


167 Ind. 462, 
Marvil, 145 
Payne v. June, 


Eng.—Bowden v. Besley, 21 Q. B. D. 
309. 


Que.—Crépeau  v. 
Que. Super. 495. 


See De Forrest v. Bunnell, 15 U. C. 
Q. B. 370 (initial of middle name). 


Official signatures see infra § 21. 


38. Higenmann v. Vanderburgh 
Gountye 53 wind yA Le lO INE 23's 
Great Western Printing Co. v. Bel- 
eher,) U2 eMow A. 13354104 Swe -894- 
Farquhar v. Billman, 40 .N. S. 289. 


Beauchesne, 14 


39. Zann v. Haller, 71 Ind. 136; 36 
AmR 193; Walker v. Walker, 175 
Mass. 349, 56 NE 601; Knox’s Wst., 


131 Pa. 220, 18 A 1021,°17 AmR 798, 
6 LRA 353. 


fa] Rule applied.—A married wo- 
man signing her name to a mortgage 
as Catherine was sufficient where 
there was no question as to the iden- 
tity of the person using the same. 
Zann v. Haller, 71 Ind. 136, 36 AmR 
193% 

[b] Estoppel to deny validity.— 
Where a person abbreviates his 
christian name he is estopped to deny 
the validity of his signature, Kemp 
vy. McCormick, 1 Mont. 420. 


40. ‘U. S.—Salmon Falls Mfg. Co. 
v. Goddard, 14 How. 446, 14 L. ed. 493. 


Ala.—Wimberly v. Dallas, 52 Ala. 
196. 

Ind.—Good v. Burk, 167 Ind. 462, 77 
NE 1080. But see Collins v. Marvil, 
145 Ind. 531, 44 NE 487 (holding ini- 
tials of christian name might be used 
provided the surname was written in 
full). 

Towa.—Burns v. Burrows, 196 Iowa 
1048, 196 NW 62. 


Mass.—Sanborn v. Flagler, 9 Allen 
474. 


N. J.—Smith v. Howell, 
Eq. 349. 


N. Y.—Palmer v. Stephens, 1 Den. 


Ge ING adc 


[§ 7] 3. Mark as Signature—a. In General. A 
signature may be made by the use of a mark;*® and, 


471; Merchants’ Bank v. Spicer; 6 
Wend. 443. See Smith v. Geiger, 202 
N. Y. 306, 95 NE 706 (holding the 


rule does not apply to official signa- 
tures). 


Tenn.—Brown v. 
Baxt. 347. 


Tex.—Hays v. Byrd, 14 Tex. Civ. 
A. 24, 36 SW 777. 


Ont.—Standard Realty Co. v. Nich- 
olson, 24 Ont. L. 46, 2 OntWN 1189, 
TS VOmt War 37.8: 


See Degginger v. Martin, 48 Wash. 
1, 92 P 674 (where the firm name pre- 
ceded the initials). 


“A person may execute an instru- 
ment and bind himself as effectually 
by his initials as by writing his name 
in full.” Palmer v. Stephens, t Den. 
CNS YS) Sal AR. 


[a] Thus under a statute requir- 
ing a petition for submission to vot- 
ers of the question of making an ap- 
propriation to be signed by the peti- 
tioners, signatures made by use of 
initials and firm names were sufficient. 
nee v. Burk, 167 Ind. 462, 77 NE 

0. 


41. Sinnott v. Louisville, 
Co., 104 Tenn. 233, 56 SW 836. 


[a] Bule applied.—A railroad tick- 
et requiring the signature of the orig- 
inal purchaser on the back thereof 
contemplated that the purchaser 
would use his real name, not his giv- 
en name alone, and when signed by a 
person’s first initial and his middle 
name, his surname having been left 
off, the railroad company was jus- 
tified in refusing to accept the ticket 
for transportation. Sinnott v. Louis- 


McClanahan, 9% 


ete., R. 


ville,, etc:, R. Co., 104 Tenn. 233, 56 
SW 836. 

42. Hammons v. State, 59 Ala. 164, 
31 AmR 13; Smith v. Howell, 11 N. J. 
Hq. 349. 

43. WVansickle v. Boyd, 14 Ont. Pr. 
469. 

44. See cases infra this note. 

[a] “Pres” for “president.’”—West 


Tennessee Agricultural, etc., Assoc. 
v. Madison, 9 Lea (Tenn.) 407; Cle- 
burne First Nat. Bank v. Graham, 
(Tex. A.) 22 SW 1101. 


45. U. S.—Zacharie v. Franklin, 12 
Pet. 151, 9 Led 1035; U.S. v. Black, 
247 Wed.) 942) 160! CCAY 132) Uses. ive 
Mallard, 40 Fed. 151, 5 LRA 816. 


Ala.—Jackson v. Tribble, 156 Ala. 
480, 47 S 310; McCowan v. Collins, 
154 Ala. 299, 46 S 228; Penton v. Wil- 
liams, 150 Ala. 158, 43 S 211; Bates v. 
Harte, 124 Ala. 427, 26 S 898, 82 
AmSR 186; Bickley v. Keenan, 60 
Ala. 293; Alabama Warehouse Co. v. 
Lewis, 56 Ala. 514; Wimberly v. Dal- 
las, 52 Ala. 196; Bailey'v. Bailey, 35 
Ala. 687; Mayhall v. Hyde, 22 Ala. A. 
109, 113 S 490 [certiorari den 216 
Ala. 428, 113 S 492]; Mosaic Templars 
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except as otherwise provided by statute,*® a mark 
- may be used as a signature although the party mak- 
When an instrument 
is signed in this manner the party is bound as effectu- 
ally as though he had written his full name to it.*® 


In many of the 
jurisdictions the term “signature” is defined by stat- 
ute as inclusive of a mark,*® and a signature made 
by mark in the manner furnished is sufficient.°° 


ing it is capable of writing.** 


Effect of statutory provisions. 


v. Mills, 20 Ala. A. 399, 102 S 538, 539. 


Ark.—Dawkins v. Petteys, 121 Ark. 
498, 181 SW 901; Ward v. Stark, 91 
Ark. 268, 121 SW 382; Vines v. Cling- 
fost, 21 Ark. 309. 


Cal_i— Peo. v. McDaniels, 141 Cal. 
113, 74 P 773; In re Guilfoyle, 96 Cal. 
598, 31 P553, 22 LRA 370. 


Ga.—Gillis v. Gillis, 96 Ga. 1, 23 SH 


107, 51 AmSR 121, 30 LRA 143; Lar- 
kin v. Darien, 69 Ga. 727. See Horton 
v. Murden, 117 Ga. 72, 43 SE 786; 


Horton v. Smith, 12 Ga. A. 232, 77 
SE 9. 


Hawaii.—Gomes v. Lusitana Soc., 
21 Hawaii 683. 


Il1l.—Morton v. Murray, 176 Ill. 54, 
51 NE 767, 43 LRA 529; Weston v. 
Myers, 33 Ill. 433. 


Ind.—Schank v. Butsch, 28 Ind. 19. 


Ky.—Pugh v. Jackson, 154 Ky. 772, 
159 SW 600 [den reh 154 Ky. 649, 157 
SW 1082]; 
89, 20 KyL 54; Staples v. Bedford 
Loan, etc., Bank, 98 Ky. 451, 33 SW 
403, 17 KyL 1035; Hinkle v. Dodge, 
7 KyL 526; Maupin v. Berkley, 3 KyL 
617. 


La.—Seventh St. Colored M. E. 
Church v. Campbell, 48 La. Ann. 1543, 
21 8 184; Sims v. West, 7 La. A. 233; 
. Tagiasco v. Molinari, 9 La. 512. 


Me.—Wellington v. Corinna, 104 Me. 
252, 71 A 889; Chapman v. Limerck, 56 
Me. 390. 


Mass.—Finnegan v. Lucy, 157 Mass. 
439, 32 NE 656. 


Minn.—Geraghty  v. 
Minn. 286, 114 NW 838. 


Miss.—Sheehan v. Kearney, 82 Miss. 
688, 21 S 41, 35 LRA 102; Watson v. 
Pipes, 32 Miss. 451. 


Nebr.—Britton v. 
325, 30 NW 254. 


N. H.—Willoughby v. Moulton, 47 N. 
Hi. 205. 


N. J.—Mutual Ben. L. Ins. Co. vy. 
Brown, 30 NowJ. Eq. 193 [aff 32, N. J. 
Bq. 809]. 


N. Y.—Barnard v. MHeydrick, 49 
Barb. 62, 2 AbbPrNS 47, 32 HowPr 97 
loverr Farmers’ L. & T. Co. v. Dick- 
son, 9 AbbPr 61, 17 HowPr 477]; Rob- 
ins v. Coryell, 27 Barb. 556; Conroy v. 
Bigg, 109 NYS 914; Palmer v. Steph- 
ens, 1 Den. 471; Brown v. Butchers’, 
etc., Bank, 6 Hill 443, 41 AmD 755; 
Jackson v. Van Dusen, 5 Johns. 144, 4 
“AmD 330. 


N. C.—Devereux v. McMahan, 108 
NGOs 134,012" SH 902, 120 TARA (2055 
Tatom v. White, 95 N. C. 453; State 
v. Byrd, 93 N. C. 624; Hinsaman y. 
Hinsaman, 52 N. C. 510. See Lee vy. 
Parker, 171 N. C.. 144, 88 SE 217. 


Okl.—Sims v. Hedges, 32 Okl. 683, 
123 PH155: 


Pa.—Com. v. Scanlon, 
665. 


S. C.—Zimmerman vy. Sale, 37 S. C. 
L. 76. 


Tenn.—Brown  yv. 


Kilroy, 103 


Berry, 20 Nebr. 


2 Pa. Co: 


McClanahan, 9 


Com.’ v. Campbell, 45 SW- 
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instrument.°* 


Baxt. 347. 


Wie sViats 
ete., Co., 78 W. Va. 721, 90 SE 227. 


Wis.—McAbee vy. Gerarden, 187 Wis. 
399, 204 NW 484; Finlay v. Prescott, 
104 Wis. 614, 80 NW 930, 47 LRA 695. 


Eng.—Baker v. Dening, 8 A. & E. 
94, 35 ECL 497, 112 Reprint 771; Wil- 
son v. Blakey, 9 Dowl. P. C. 352. 


Que.—Straas v. Gilbert, 15 Que. L. 
59; Remillard v. Moisan, 15 Que. 
Super. 622. 


See Hand v. Agnew, 32 U. C. Q. B. 
559 (where defendant denied making 
the mark). 


“The word ‘signature’ includes a 
mark.” In re Tierney, 108 Minn. 286, 
114 NW 8388, 839. 


[a] Mark subject of expert testi- 
mony.—Independent of statute, a 
signing by mark is a “‘written signa- 
ture’ and is the subject of expert 
testimony. Ausmus v. Peo., 47 Colo. 
167, 107 P 204, 19 AnnCas 491. See 
Evidence §§ 736, 744. 


{[b] Signatures by marks are 
treated as original signatures, and 
are a signing or subscription within 
the terms of statutes regulating the 
making of deeds, wills, or written in- 
struments. Robins v. Coryell, 27 
Barb. (N.- Y.) 556, 560. 


“Mark” 38 C.-J. p 1258. 
46. See statutory provisions. 


[a] “A cross mark for a name or 
Signature is a signature or signing 
by law unless otherwise provided by 
statute.” Pugh v. Jackson, 154 Ky. 
772, 773, 159 SW 600 [den reh 154 Ky. 
649, 157 SW 1082]. 


ee Ala.—Bailey v. Bailey, 35 Ala. 
te 


Ark.—Davis v. Semmes, 51 Ark. 48, 
eee’ 434; Vines v. Clingfost, 21 Ark, 


Cal.—In re Guilfoyle, 96 Cal. 598, 
3 (P5538, 22, AG BO. 


Ga.—Neilley. Elly 32°Gan A. 381, 123 
SE 30. 


Ky.—Staples v. Bedford Loan, etce., 
ee 98 Ky. 451, 33 SW 4038, 17 KyL 
oO. 


La.—Sims v. West, 7 La. A. 233. 


Eng.—Baker v. Dening, 8 A. & E. 
94, 35 HCL 497, 112 Reprint 771. 


See Finlay v. Prescott,, 104 Wis. 
614, 80 NW 930, 47 LRA 695 (dictum 
to same effect). 


[a] Ability to write signature 
does not affect the validity or gen- 
uineness of a signature of the party 
made by mark where its genuineness 
Ne ae denied. Sims v. West, 7 La. 

. vO. 


48. Pontrich v. Neimann, 208 Ky. 
715, 271 SW 1049; Finlay v. Prescott, 
104 Wis. 614, 80 NW 930, 47 LRA 695. 


fa] Force and effect to be given 
instruments executed by mark de- 
pends more on the rules of evidence 
than the general dicta of law relative 


[§ 8] b. Sufficiency—(1) Name 
Mark. Where a signature is by a mark, the mark 
itself, made by the person whose signature it is to 
become, and not his name written by another near 
it, is the signature.°? | 
name of a party accompanying his mark is written,°” 
and the full name of a party accompanying a mark 
made by him may be written by the obligee on the 
The fact that the full name written 


Bachinsky y. Federal Coal, | 


Accompanying 


It is immaterial by whom the 


to the validity of contracts required. 


to be in writing. Tagiasco v. Mo- 


linari, 9 La. 512. 

49. See statutory provisions. 

50. Terry v. Johnson, 109 Ky. 589, 
60 SW 300, 22 KyL 1210; Overfield 
v. Overfield, 30 SW 994, 17 KyL 313; 
Iowa Loan, etce., Co. v. Greenman, 
63 Nebr. 268, 88 NW 518. 

Attesting witness signing by mark 
see infra § 10. 

51. Ala.—McGowan v. Collins, 154 
Ala. 299, 46 S 228; Johnson v. Davis, 
95 Ala. 293,10S 911; Bailey v. Bailey, 
35 Ala. 687. 


Ark.—In re Cornelius, 14 Ark. 675. 
La.—Agurs v. Belcher, 111 La. 378, 
35 S 607, 100 AmSR 485. : 


Bigg, 109 NYS 


. 


N. Y.—Conroy v. 
914. 


N. C.—Devereux v. McMahon, 108 
N.C. 134532" SH 902, 12017 A 22057 
Sellers v. Sellers, 98 N. C. 13, 3 SH 
917; State v. Byrd, 93 N. C. 624. 


S. C.—Zimmerman v. Sale, 37 S. C. 
La T6s 


[a] Name of witness not part of 
signature.—Under a statute requir- 
ing a Signing by a mark to be wit- 
nessed, the name of the attesting wit- 
ness is not a part of the signature. 
Mayhall v.-Hyde, 22 Ala. A. 109, 113 
2 A ae ae den 216 Ala. 428, 113 


{[b] Rule applied.—Under a stat- 
ute providing that no person shall be 
bound as the surety of another by 
the act of an agent unless the au- 
thority of the agent is in writing, 
signed by the principal, it was held, 
Where a contract of suretyship was 
executed by the surety making his 
mark with his full name written near 
thereto by an agent, that the facts 
presented did not come within the 
terms of the statute requiring the 
agent to have authority in writing, 
as the mark made by the surety him- 
self was the signature, and not his 
name written by the agent, and there- 
fore the contract was executed by the 
surety himself. Staples v. Bedford 
Loan, etc., Bank, 98 Ky. 451, 33 SW 
4038, 17 KyL 1035. 


52. Johnson v. Davis, 95 Ala. 293, 
10 S 911. 
53. McGowan vy. Collins, 154 Ala. 


299, 46 S 228; Johnson v. Davis, 95 
Ala. 293, 10 S 911. But see Carlisle 
v. Campbell, 76 Ala. 247 (reaching a 
contrary result where it does not ap- 
pear clearly whether. the mark was 
made by the obligor). 


[a] Reason for rule.—‘“The sole 
purpose of the name being there at 
all is by way of identifying and in- 
dividualizing the mark; and this pur- 
pose can be as fully conserved when 
the name is written ... by the other 
party to the contract, as by a strang- 
er; the act of either in so doing be- 
ing as purely clerical as writing the 
body of the paper.” Johnson v. Da- 
vis, 95 Ala. 298, 295, 10S 911. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by another and accompanying the mark was written 
incorrectly is immaterial;*+ also, the fact that a 
wrong name is written there,®® or that words indi- 
eating that it is intended as a mark are omitted,** 
at least where the full name accompanying the mark 
is written in the presence and at the request of the 
In the absence of a statute requiring a 
name to accompany the mark the validity of the mark 
as a signature is not affected by the fact that no 


party.°7 


name accompanies it.°® 


[§ 9] (2) Attestation—(a) At Common Law. A 
signature by mark, although not attested by a. wit- 


54. Bailey v. Bailey, 35 Ala. 687; 
Wellington v. Corinna, 104 Me. 252, 
71 A 889; Bachinsky v. Federal Coal, 
CLG. COG (Ss W.Va. 2d. 90 SE) 227. 


55. Bailey v. Bailey, 35 Ala. 687; 
Agurs v. Belcher, 111 La. 378, ‘35 8S 
607, 100 AmSR 485; Long v. Zook, 
13 Pa. 400. 


56. Ala.—Harwell v. Zimmerman, 
157 Ala. 473, 47 S 722. ‘ 


Ark.—Weaver v. Carnall, 
198, 37 AmR 22. 


Cal.—Jansen v. McCahill, 
563, 83 AmD 84. 


Ind.—Crumrine v. Crumrine, 14 Ind. 
A. 641, 43 NE 322. 


Me.—Lovejoy v. Richardson, 68 Me. 
386. 

Mass.—Finnegan v. Lucy, 157 Mass. 
439, 32 NE 656; Gardner v. Gardner, 
5 Cush. 483, 52 AmD 740. 


N. J.—Mutual Ben. L. Ins. Co. v. 
Brown, 30 N. J¢ Ea. 193 [aff 32 N. J. 
Kq. 809]. 

N. C.—Sellers v. Sellers, 98 N. C. 13, 
3 SE) 917. 

[a] Absence of “his mark” is im- 
material. Gardner v. Gardner, 65 
Cush. (Mass.) 483, 52 AmD 740. 


57. Harwell v. Zimmerman, 
Ala. 473, 47 S 722. 


58. Devereux v. McMahon, 108 N. 
Cus 4502 SEH) 902; A LARVA 20039 Zim- 
meriman. va sale. 37. Sh CHL 76.) See 
Conroy v. Bigg, 109 NYS 914 (where 
the mark was acknowledged before 
an officer); and infra § 20. 


[a] Validity of mark is susceptible 


35 Ark. 


22 Cal. 
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of proof by other means than by the 


name accompanying it. Devereux v. 
McMahon, 108 N. C. 134, 12 SE 902, 
12 LRA 205. 


59. Ala.—QJackson v. Tribble, 156 
Ala. 480, 47 S 310; McGowan v. Col- 
lins, 154 Ala. 299, 46 S 228; Penton v. 
Williams, 150 Ala. 153, 48 S 211; 
Bates v. Harte, 124 Ala. 427, 26 S 
898, 82 AmSR 186; Houston v. State, 
Nt4: Ala tbe 21 Se 813>5- Bickley v. 
Keenan, 60 Ala. 293; Alabama Ware- 
house Co. v. Lewis, 56 Ala. 514; 
Bailey v. Bailey, 35 Ala. 687. 


Ark.—Henry v. Union Sawmill Co., 
171 Ark. 1023, 287 SW 203; Watson 
v.- Billings, 38 Ark. 278, 42 AmR 1. 


Cal.—Hilborn v. Alford, 22 Cal. 482. 
Ga.—Larkin v. Darien, 69 Ga. 727. 


Tll.—Handyside v. Cameron, 21 Ill. 
588, 74 AmD 119. 
Ind.—Schank v. Butsch, 28 Ind. 19. 


Ky.—Pugh v. Jackson, 154 Ky. 172, 
159 SW 600; Terry v. Johnson, 109 
Ky. 589, 60 SW 300, 22 Kyl 1210; 
Staples v. Bedford Loan, etc., Bank, 
98 Ky. 451, 33 SW 403, 17 KyL 1035; 
Hinkle v. Dodge, 7 Kyl 526; Maupin 
v. Berkley, 3 KyL 617. 

-Nebr.—Iowa L. & T. Co. v. Green- 
man, 63 Nebr. 268, 88 NW 518. 


SIGNATURES 


N. H.—Willoughby vy. Moulton, 47 
NH. 205: 

N. Y.—Brown v. Butchers’, 
Bank, 6 Hill 443, 41 AmD 755. 


N. C.—Devereux v. McMahon, 108 
IN. Cl 134,°22) SH9902, 12 LRA «205; 
State v. Byrd, 93 N. C. 624. 


Okl.—Sivils ‘v. Taylor, 12 Okl. 47, 
69 P 867. 


S. C.—Matheson v. Caribo, 117 S. C. 
291, 109 SH 102, 17 ADR 1263. 


Wis.—Finlay v. Prescott, 104 Wis. 
614, 80 NW 9380, 47 LRA 695. 

Eng.—George v. Surrey, M. & M. 
516, 22 ECL 3871, 178 Reprint 1243. 


See Com. v. Sullivan, 14 Gray 
(Mass=) 97 (where the genuineness 
was established by other proof in the 
absence of an attesting witness). 


[a] Absence of attestation does 
not detract from its sufficiency, but 
merely renders proof of execution 
more difficult. Bickley v. Keenan, 60 
Ala. 293. To same effect Com. v. Sul- 
livan, 14 Gray (Mass.) 97. 


60. See statutory provisions. 


61. Houston v. State, 114 Ala. 15, 
21 S 813; Flowers v. Bitting, 45 Ala. 
448; Watson v. Billings, 38 Ark. 278, 
42 AmR 1; Citizens’ Bank v. Strick- 
land as Old a ts6. ) Lion Pe o0G. (a Ons 
Seivally vo Doy te, ~50" OK] 75.0 152 e 
Hill v. Moore, 46 Okl. 613, 149 
Sims v. Hedges, 32 Okl. 
P 155; Sivils v. Taylor, 12 
Ok At 69 oR 867; See Brown -vy. 
McClanahan, 9 Baxt. (Tenn.) 347 
(under such a statute that a note 
executed by mark with intent to be 
bound thereby was effectual although 
not witnessed). 


[a]. Statute held applicable only 
to instruments required to be writ- 
ten.—A statute requiring that where 
a mark is used for a signature the 
name of the party using the mark 
shall be subscribed and witnessed by 
a person who, near thereto, writes 
his own name, applies only to such 
writings as are required by statute 
to be in writing and signed by the 
parties. Pugh v. Jackson,.154 Ky. 
772, 159 SW 600; Maupin v. Berkley, 
38 KyL 617. To same effect Bates v. 
Harte, 124 Ala. 427, 26 S 898, 82 AmSR 
186; Bickley v. Keenan, 60 Ala. 293; 
Alabama Warehouse Co. v. Lewis, 56 
Ala. 514. See also Flowers v. Bitting, 
45 Ala. 448 (holding the statute ap- 
plicable to a note). 


{[b] Statute held only to define 
words as used in code.—A statute 
defining “signature” or “subscription” 
as including a mark when one can- 
not write, his name being written 
near it and witnessed by one who 
writes his own name as a witness, 
was held to apply only to those words 
as they were used in the code, or in 
statutes construed as a part of it, 
and not to contracts or instruments 
governed by the common law, and 
therefore inapplicable to the execu- 
tion of notes. McGowan v. Collins, 


ete., 
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ness, is valid at common law.®® 


[§ 10] (b) Under Statutes Requiring Witnesses. 
Where a statute regulating signing by mark requires 
that it shall be witnessed in a certain manner,®° ac- 
cording to some authorities, it is essential to the va- 
lidity of a signature by mark that it be witnessed 
in the manner prescribed,°! except where the instru- 
ment is acknowledged before an officer competent to 
take acknowledgments ;*? in other words, the in- 
strument is not signed.®? 
thorities a mark is not a prima facie signature,*4 
unless witnessed in the manner provided by stat- 


According to other au- 


154 Ala. 299, 46 S 228. 


[c] Admissibility of evidence to 
prove compliance.—Proof of execu- 
tion of a signature by mark under 
a statute requiring that it shall be 
witnessed must be made by introduc- 
ing a person actually signing his 
name as witness to the mark, and 
where no attempt has been made to 
introduce that witness or excuse of- 
fered for failure to do so, other testi- 
mony cannot be offered to prove the 
execution; and accordingly, a witness 
to the mark signing only by mark 
himself, his name being written near- 
by by another, cannot be introduced 
to prove the genuineness of the mark 
until the testimony of the witness 
actually writing his own name as wit- 
ness is offered or excuse given for 
failure to produce that testimony. 
pene v. State, 114 Ala. 15, 21 S 


_ld] Attestation clause not essen- 
tial—-The signature of a witness to 
a mark is a sufficient attestation of 
the execution of the instrument al- 
though it is not stated for what pur- 
pose the witness signed. McDermott 
v. McCormick, 4 Del. 543. 
Cross references: 
Best evidence rule see Evidence §§ 
1221-1225. 
Mode of proof of attested instruments 
see Evidence §§ 1150-1159. 


Who is subscribing witness see Evi- 
dence § 1151. 


62. Citizens’ Bank v. Strickland, 
Cl” OK. 8136, “Ls: P5067 VScivallye avs 
Doyle, 50 Oki 2 on >t Py Gils a areann 


Vv. Moore, 46 Okl.’ 613, 617,71495P. 210. 
Sims v. Hedges, 32 Okl. 683, 123 P 155. 
See Pitney v. Pitney, 755 Cal. “Ay 22; 
202 P 940, 943. 


“It has become the settled law of 
this state that the certificate of the 
notary as to the execution of the 
deed is a sufficient compliance with 
the requirements of attestation by 
witnesses to the grantor’s signature 
by mark.” Hill v. Moore, supra. 


Acknowledgment as equivalent of 
preston see Acknowledgments § .- 


63. Flowers v. 
448, 449; and cases supra note 61. 


64. Henry v. Union Sawmill Co, 
171 Ark. 1023, 287 SW 203; Huddleston 
v, Bernstein, 148 Ark. 1, 228 SW 385; 
J. R. Watkins Medical Co. v. Mont- 
gomery, 140 Ark. 487, 215 SW 638; 
Ex p. Miller, 49 Ark. 18, 19, 3 SW 
883, 4 AmSR 17; Vanover v. Murphy, 


Bitting, 45 Ala. 


15 SW 61, 12 KyL 733; Maddox v. 
Williams, 12 Ky. Op. 466. But see 
Watson .v. Billings, 38 Ark. 278, 42 


AmR 1 (holding the mark should not 
even be considered a signature with- 
out the name of the person writing 
the grantor’s name being also sub- 
scribed). 

“The mark of one who cannot write 


is not a prima facie signature, unless 
the person who writes the name 
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ute,®® or unless properly acknowledged before an of- 
ficer authorized to take acknowledgments ;°* and 
hence the mere presentation of a signature not so 
witnessed or acknowledged is not evidence of its va- 
lidity,®7 although, under this view, the method pre- 
seribed by statute for proving the signature by mark 
of a person who cannot write has been held not to 
be exclusive,®® and that the mark may be proved to 
be genuine by other evidence.*® A signature is suf- 
ficient which meets the statutory requirements as to 
attestation.*° 


Obligee as witness. Under a statute requiring a 
signing by mark to be witnessed, the obligee in an 
instrument is a competent witness where the obhgor 
signs by mark,*! although there is some authority 
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to the contrary,7? but it has been held that an agent 
of the obligee having no present pecuniary interest 
in the instrument could become the attesting witness 
required by statute.*? ; 


Witness signing by mark. Where the statute re- 
quires that an attesting witness “shall sign” his 
name, it has been held that a mark cannot be used as 
a signature.‘ : 


[§ 11] C. Location of Signature. While the sig- 
nature should be placed at the foot of the instru- 
ment,’® it is not necessary that the signature appear 
at the end of the instrument,’® if the name of the 
party whose signature is required is written by him 
in any part of the instrument,’? for the purpose of 


writes his own name as a witness to 
it, but it may be proved as genuine 
by other testimony, though there be 
no attesting witness.”’ Henry  v. 
Union Sawmill Co., 171 Ark. 1023, 
1026, 287 SW 208. To same effect Ex 
p. Miller, 49 Ark. 18, 19, 3 SW 883, 
4 AmSR 17. 


65. See cases supra note 64, 


“The method provided by statute 
for attesting the signature of a per- 
son who cannot write ... establishes 
prima facie the genuineness of the 
signature without other proof of 
signing.” Ward v. Stark, 91 Ark. 
268, 274, 121 SW 382. 


66. Ward v. Stark, supra; Hailey 
First Nat. Bank v. Glenn, 10 Idaho 
224, 77 P 623, 109 AmSR- 204. 


“Where a person whose name is 
signed in this way appears before an 
officer and acknowledges the execu- 
tion of the instrument, but the statu- 
tory requirement relating to signa- 
ture by mark is not observed, the 
validity of the instrument is not af- 
fected. An unauthorized signature is 
ratified by the person appearing be- 
fore an officer and acknowledging the 
execution of the instrument.’ Ward 
v. Stark, supra. 


[a] Reason for rule.—The officer’s 
certificate of acknowledgment is a 
sufficient witnessing of the signature 
and constitutes a compliance with the 
statute. Hailey First Nat. Bank v. 
Glenn, 10 Idaho 224, 77 P. 623, 109 Am 
SR 204. 


Proof by acknowledgment see infra 
note 58. 


67. Chadwell v. Chadwell, 98 Ky. 
643, 33 SW 1118, 17 KyL 1207; Van- 
ee v. Murphy, 15 SW 61, 62, 12 KyL 
733. 


“The mere presentation of a note 
with a mark only, is not evidence of 
its validity, unless attested as di- 
-rected ‘by the Code, but when proven 
to have been made is as valid as any 
other signature.’ Vanover vy, Mur- 
phy, supra. 


68. Dawkins v. Petteys, 121 Ark. 
498, 181 SW 901; Ward v. Stark, 91 
Ark, 268, 121 SW 382; Davis v. Sem- 
mes, 51 Ark. 48, 9 SW 434. 


[a] Statute construed not to ex- 
clude other proof.—A statute provid- 
ing that ‘signature or subscription in- 
cludes a mark when the person can- 
not write, his name being written 
near it and witnessed by a. person 
who writes his own name as a wit- 
ness, is intended merely to put a sig- 
nature by mark on the footing of a 
Signature by writing, when made in 
accordance with the statute, and not 
to exclude other proof of the signa- 
ture by mark. Davis v. Semmes, 51 


Ark. 48, 9 SW 434. 
69. See infra § 19. 


70. U. S.—Kessel v, Austin Min. 
Co., 144 Fed. 859 (Nevada statute). 


Ala.—Elston vy. Roop, 133 Ala. 331, 
32 S 129, 


Ark.—Dawkins v. Petteys, 121 Ark. 
498, 181 SW 901; Hall v. Rea, 85 Ark. 
269, 107 SW 1176. 


Cal.—Farmers’, etc., Bank v. Cop- 
sey, 134 Cal. 287, 66 P 324. 


Porto Rico.—Enecarncion v. Banco, 
23 Porto Rico 214. 


{a] Subsequent acknowledgment 
and attestation sufficient.—Under a 
statute providing that “signature” or 
“subscription” includes mark when 
the person cannot write, his name be- 
ing written near it, and witnessed 
by a person who writes his own name 
as a witness, a writing may be valid- 
ly attested by one who did not see the 
parties to it sign, where they appear 
before him and acknowledge the sig- 
natures as their own, and request him 
to sign in attestation of the fact. 
Elston v. Roop, 133 Ala. 331, 32 S 129. 


71. Dawkins v. Petteys, 121 Ark. 
498, 181 SW 901; Hall v. Rea, 85 Ark. 
269, 107 SW 1176. 


[a] Grantee.—Under a statute 
providing that signature or subscrip- 
tion includes mark, when the person 
cannot write, his name being written 
near it and witnessed by a person who 
writes his own name as a witness, 
where a grantor subscribed a deed by 
mark, and the grantee thereupon 
signed such grantor’s name to the 
deed, writing his own name as a wit- 
ness to the signature, the grantor’s 
signature by mark was properly es- 
tablished. Dawkins v. Petteys, 121 
Ark. 498, 181 SW 901. 


[b] Payee of a note is a competent 
witness to a signature by mark made 
by the maker. Hall v. Rea, 85 Ark. 
269, 107 SW 1176. 


72. Sivils v. Taylor, 12 Okl. 47, 69 


P 867. See Chadwell vy. Chadwell, 98 
Ky. 643, 33°SW 1118, 17 KyL 1207 
(dictum). 


[a] Competency of payee after 
death of obligor.—The attestation of 
a note by the payee after the death 
of ‘the alleged maker, signed by mark 
only, without attesting witnesses, is 
of no effect to prove execution of 
the note, as the payee was then not a 
competent witness as to the transac- 
tion between him and decedent, and 
therefore his attestion was a nullity. 
Chadwell v. Chadwell, 98 Ky. 643, 33 
SW 1118, 17 KyL 120T. 


‘Transactions or communications 
iets decedent see Witnesses [40 Cyc 
“a oO]. 


73. Mayhall. ‘vo. Hyde, 22) Ala. cA: 
109, 113 S 490 [certiorari.den 216 Ala. 
428, 113 S 492]. 


74. Stewart v. Beard, 69 Ala. 470 
(deed); In re Walker, 110 Cal. 387, 


42 P 815, 52 AmSR 104, 30 LRA 460- 


(will). 

75. Pincers v. Robertson, 24 N. J. 
Eq. 348. 

76. See supra § 2: 


77. Ala.—McQuaid vy. Powers, 46 
Ala. 44. 


Cal.—Weiner v. Graff, 7 Cal. A. 580, 
No PAG 


Ga.—Delaware Ins. Co. v. Pennsyl- 
vania Ins. Co., 126 Ga. 380, 55 SE 330, 
7 AnnCas 1134; Horton v. Murden, 
117 Ga. 72, 43 SE 786. 


Ill.— Gurnee v. Gurnee, 40 Ill. 165. 


Ky.—Gentry v. Gentry, 219 Ky. 569, 
293 SW 1094. 


Md.—Cook v. Pearce, 160 Md. 434, 
153 A 661. 


Mass.—Penniman v,. Hartshorn, 13 
Mass. 87. 


_ Mich.—In re Thomas, 243 
566, 220 NW 764. 


Mo.—State v. Wilcox, 59 Mo. 176; 


Mich. 


Schmidt v. Schmaelter, 45 Mo. 502; 
Moss v. Booth, 34 Mo. 316. 
Nebr.—Myers v, Moore, 78 Nebr. 


448, 110 NW 989. 


N. J.—In re Phelan, 82 N. J. Ha. 316, 
87 A 625, 626; Smith v. Howell, 11 N. 
J. Eq. 349. 


N. Y.—Peo. v. Murray, 5 Hill 468; 
Clason y. Bailey, 14 Johns. 484 [aff 
12 Johns. 102, 7 AmD 286]. 


N. C.—State v. Abernethy, 190 N. 
C. 768, 130 SE 619; Devereux v. Me- 
Mahon, 108 N. €. 134, 12) SE 902, i2 


LRA 205; Smithdeal v. Smith, 64 N. 
Cribe? 
oa ee Ve tiaroldsv10 Ohe 


R. I.—Atty.-Gen. v. Clarke, 26 R. I. 
470, 59 A 395 (recognizing rule). 


Trg ere v. Patterson, 11 Lea 


Tex.—Newton v. Emerson, 66 Tex. 
142, 18 SW 348. 


Vt.—Adams v. Field, 21 Vt. 256 
(recognizing rule). 


Wis.—McAbee v. Gerarden, 187 Wis. 
399, 204 NW 484. 


Can.—Coote v. Borland, 35 Can. S. 
C. 282 (recognizing rule). 

Newfoundl.—Carter vy. 
Newfoundl. 247. 


_ But see Davis v. Sanders, 40 S. C. 
507, 19 SE 138 (where the cour 
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For later cases, developments and changes in the law see Annotations, same title and section number, ; 


§ 11] 


authenticating it,’* as at the head,’ in the bolly,*° 
or at the end of the instrument,** or below the ju- 
rat,** or on another statement or writing accompany- 
ing the instrument,** or written across the face of - 
a document,** it is a sufficient signature. 
ture placed between two parts of an instrument will 
apply to the whole instrument if it is shown to have 
The fact that the name of an 


been so intended.®® 
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A signa- 


shown.’? 


officer is near the word “countersigned” does not 


seemed to think that a warrant of ar- 
rest should be signed at the end). 


“In either ordinary nor legal lan- 
guage is the word ‘sign’ or ‘signature’ 
confined to the writing of .the name 
at the bottom of the paper.” Wiener 
v. Graff, 7 Cal. A; 580, 95 P 167, 169 
[eit 25 A&EEncL p 1065]. 


[a] “The etymology of the word 
‘sign’ does not necessarily require 
that the signature be placed at the 
bottom of an instrument; and it is 
much a matter of taste as to the 
place cf signing.’”’ Adams v. Field, 
21 Vt. 256, 264. See also Atty.-Gen. v. 
Clarke, 26 R. I. 470, 474, 59 A 395. 


[b] “At common law and in the 
absence of a statute prescribing a 
requirement to the contrary, the 
‘signing’ of any writing which the 
law required to be so evidenced need 
not be at the end, bottom, or close of 
the paper, but the signature to be ef- 
fective may be placed either at the 
bottom, top, middle, side, or margin 
of the paper by the one whose duty 
it was to sign it, and, if so written 
with the intention that the written 
name should perform the legal re- 
quirement of a signature, the writ- 
ing would be deemed as legally and 
properly signed. In other words, at 
common law the precise place on the 
writing where the signature was 
made was neither material or essen- 
tial’ .|\Terrell v. Com., 194 Ky. 608, 
240 SW 81, 83. .. 


[c] ‘Where a statute requires the 
signing of an instrument, it is not 
necessary that the signature be at the 
end; but that, if the name of the par- 
ty to be charged appears in any part, 
and was placed there by the party 
himself, or by his authority, and is 
applicable to the whole substance of 
the writing, it is sufficient.” McAbee 
v. Gerarden, 187 Wis. 399, 204 NW 
484, 485. 


[d] Under statute requiring sig- 
nature at end or close of a writing, 
if a signature be sufficiently near the 
end of a writing as to afford a rea- 
sonable inference that the signer in- 
tended to indicate that all he wished 
to authenticate and to which he pro- 
posed to be bound had been fully and 
completely expressed, such a signa- 
ture will satisfy the statute. Gentry 
v. Gentry, 219 Ky. 569, 293 SW 1094. 


[e] In common parlance, however, 
“signing” means the writing of the 
name at the bottom of the paper or 
instrument, thereby formally authen- 
ticating it; and not a mere recitai of 
the name in any part of the instru- 


ment. Evans v. Ashley, 8 Mo. 177, 
181. : 
[f{] Where instrument is required 


to be subscribed the signature must 
be written at the foot or end of the 
instrument in order to constitute an 
execution of it. Lawson vy. Dawson, 
21 Tex. Civ. A. 361,53 SW 64. “Sign” 
and “subscribe” distinguished see su- 
pra § 1. 


78. Mass.—Penniman v. Harts- 
horn, 13 Mass. 87. 
Mo.—State v. Wilcox, 59 Mo. 176; 


Schmidt v. Schmaelter, 45 Mo. 502. 


N. J.—Smith v. Howell, 11 N. J. Eq. 


349. , 
N. Y.—Peo. v. Murray, 5 Hill 468; 
Clason v. Bailey, 14 Johns. 484 [aff 


12° Johns! 102.7 Amb 286]: 


ot C.—Smithdeal v. Smith, 64 N. C. 
OZ. 
Da Oe Vv. Harold, 10° Ohb- 


39 


Tenn.—Read vy. Patterson, 11 Lea. 


430. 


Newfoundl.—Carter  v. 
Newfoundl. 247. 


Intent to operate as signature see 
supra § 2. 

79. Conn.—Kilday v. Schancupp, 91 
Conn. 29, 98 A 335, LRAI9ITA 151. 


Ga.—Delaware Ins. Co. v. Pennsyl- 
vania, Ins! -Co; 126 “Gav 380; 55 SE 
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330, 7 AnnCas 1134. 

Tll.— Fink y. Schleuter, 206 Ill. A. 
159. 

Ind.—MecMillen y. Terrell, 23 Ind. 
163. 

Mass.—Penniman v. Hartshorn, 13 
Mass. 87. 


Mo.—Dinuba Farmers’ Union Pack- 
ing Co. v. J. M. Anderson Grocer Co., 
198 Mo. A. 2386, 182 SW 1036. 


N. Y.—Peo. v. Murray, 5 Hill 468; 
Clason v. Bailey, 14 Johns. 484 [aff 
12 Johns. 102, 7 AmD 286]. 


Tex.—Newton vy. Emerson, 66 Tex. 
142, 18 SW 348. 


Wash.—Wright v. Seattle Grocery 
Go., 105 Wash. 383, 177 P 3818. 


Man.—Mcllvride v. Mills, 16 Man. 
276. 


N. B.—Swim v. Amos, 33 N. B. 49. 


“A signature placed at the top or 
in the body of an instrument for the 
purpose of authenticating it satisfies 
a statutory requirement that the in- 
strument shall be signed.” Meyers v. 
Moore, 78 Nebr. 448, 450, 110 NW 989. 


80. Conn.—Kilday v. Schancupp, 
91 Conn. 29, 98 A 335, LRA1I917A 151. 


Ga.—Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 55 SE 
330, 7 AnnCas 1134. 


Tll.— Fink vy. Schleuter, 
Hivos 


Towa.—Blair v. Hemphill, 111 Iowa 
236. 824 NW .-b0L;s "Wise vi Ray: 3 
Greene 430. 


Mass.—New England Dressed Meat, 
ete., Co. v. Standard Worsted Co., 
165 Mass. 328, 43 NE 112, 52 AmSR 
516. 

Mo.—State v. Wilcox, 59 Mo. 176; 
Dinuba Farmers’ Union Packing Co. 
vy. J. M. Anderson Grocer Co., 193 Mo. 
A. 236, 182 SW 1036. But see Evans 
v. Ashley, 8 Mo. 177 (holding the 
name of a sheriff in the body of a 
sheriff's deed could not operate as a 
signature to the deed where the name 
of another appeared at the bottom in 
the usual place of signing). 


Nebr.—Myers v. Moore, 78 Nebr. 
448,110 NW 989. 


206 Ill. A. 
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render the signature insufficient,s* and the same 

has been held as to the word “signed.”§? 
person intends to sign as a witness to an instrument, 
but signs it in the place for the principal to sign, 
the fact that he signed as a witness may be shown.S$ 
Likewise, where he intends to sign as a principal but 
signs in the place of a witness, that fact may be 


Where a 


N. J.—Smith v. Howell, 11 N. J. 


Eq. 349 


N. Y.—Clason y. Bailey, 14 Johns. 
484 [aff 12 Johns. 102, 7 AmD 286]. 


N. C.—Love v. Harris, 156 N. C. 88, 
72 SE 150, 36 LRANS 927, AnnCas 
1912D 1065. 


Tex.—Triplett v. State, (Civ. A.) 33 
SW 1079; McHowell v. State, 41 Tex. 
Cr: 227, 53 SW 630. 


Wash.—Tingley v. Bellingham Bay 
Boom Co., 5 Wash. 644, 32 P-737, 33 P 
1055. 

N. B.—Swim v. Amos, 33 N. B. 49. 


Newfoundl.—Carter v. Upham, 1 
Newfoundl. 247. 


81. Delaware Ins. Co. v. Pennsyl- 
vania F. Ins. Co., 126 Ga. 380, 55 SE 
330, 7 AnnCas 1134; Fink v. Schleuter, 
206 Ill. A. 159; Clason v. Bailey, 14 
Johns. (N. Y.) 484 [aff 12 Johns. 102, 
7 AmD 286]. 


82. Launius v. Cole, 51 Mo. 147; 
Kohn v. Washer, 69 Tex. 67, 6 SW 551, 
5 AmSR 28. . 


83. Connor v. Acme Engineering, 
etc., Co., 148 App. Div. 518, 132 NYS 


782; McAbee v. Gerarden, 187 Wis. 
399, 204 NW 484. ; 
[a] Rule applied.—(1) Signature 


to an acknowledgment to a deed writ- 
ten there with consent was a sufficient 
signing of the deed. McAbee v. Gerar- 
den, 187 Wis. 399, 204 NW 484. (2) 
A signature to a verification on the 
first page of the covering to a notice 
to come under the employers’ liabil- 
ity act was held a signature to the 
notice, the verification properly con- 
stituting a part of the notice. Con- 
nor v. Acme Engineering, etc., Co., 
148 App. Div. 518, 132 NYS 782. 


84. California Canneries 
Seatena, 117 Cal. 447, 49 P 462. 


85. McQuaid v. Powers, 46 Ala. 44; 
Warren v. Chapman, 115 Mass. 584; 
Coote v. Borland, 35 Can. S. C. 282. 


[a] Rule applied.—Where witness- 
es signed underneath a contract set 
forth but before a statement of the 
undertaking of a surety, there was a 
compliance with the statute requir- 
ing such undertaking to be witnessed, 
as it appeared that they intended to 
sign as witnesses to both. McQuaid 
v. Powers, 46 Ala. 44. 


86. Gurnee v. Chicago, 40 Ill. 165. 
“Countersign” 15 C. J. p 378. 


Conetv: 


373 ‘Peonw. (Crane; 4 Cal Ax 1425 87 
P 239. 
[a] “Signed” written as prefix to 


a signature does not change the char- 
acter of the instrument, or in any re- 
spect vary its legal import or the ap- 
parent obligation of the maker. Peo. 
v. Crane, 4 Cal. A. 142, 87 P 239. 


U. S. Fidelity, ete., Co. v. Sieg- 


88. 
mann, 87 Minn. 175, 91 NW. 473; 
Palmer v. Stephens, 1 Den. (N. Y.) 
471. 


89. Lenman v. Jones, 33 App. (D. 
Gy sT, Wath. 222, Wi Sabie 32S Cr ass 
L. ed. 89]; Richardson v. Boynton, 12 
Allen (Mass.) 138, 90 AmD 141; Jan- 
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Mark. 


sufficient.®* 


[§ 12] D. By Whom Made—1. In General. <A 
signature may be made by the party himself,°* or 
through someone duly authorized by him,®* but the 
name of a party attached to a paper does not make 
it his act and deed unless he put it there himself or 
caused or permitted it to be put there by another.?® 
Under a statute requiring an mstrument to be signed 


sen v. McNamara, 40 S. D. 155, 166 
NW 630. 
90. See supra §§ 7-10. 


91. Horton v. Murden, 117 Ga. 72, 
43 SE 786. 


92. In re Guilfoyle, 98 Cal. 598, 31 
P 553, 22 LRA 370; Horton v. Murden, 
117 Ga. 72, 43 SE 786. 


fa] Under statute providing that 
“signature” or ‘‘subscription” includes 
mark when the person cannot write, 
his name being written near it, and 
written by a person who writes his 
own name as a witness, it is sufficient 
if the name of the person making the 
mark is written near enough to the 
mark clearly to show whom the mark 
is intended to represent. In re Guil- 
foyle, 98 Cal. 598, 31 P 553, 22 LRA 
370. 


93. Wild Cat Branch v. Ball, 45 
Ind. 213; Ashbrook v. Roberts, 82 Ky. 
298; Lawson v. Dawson, 21 Tex. Civ. 


A. 361, 53 SW 64. 


“Sign” and “subscribe” 
guished see supra § 1. 


94. See infra § 13. 


95. Ala.—Mayhall v. Hyde, 22 Ala. 
A. 109, 113 S 490 [certiorari den 216 
Ala. 428, 113 S 492]. 


Okl.—Walker v. Purifier, 
844, 124 P 322. 


Tenn.—Sinnott v. Louisville, ete., 
R. Co., 104 Tenn. 233, 56 SW 836, 


Wis.—Mezchen v. More, 54 Wis. 214, 
NW 534. 


Eng.—In re London, etc., Bank, L. 
IN BY Ole (ale 


See infra §§ 14, 15. 


[a] Ability to write immaterial.— 
“One man may authorize another to 
sign a note or other paper for him by 
parol, whether he can write his name 
or not.” Handyside v. Cameron, 21 
Ill. 588, 590, 74 AmD 119. 


Use of mark as affected by ability 
to write see supra § 7. 


96. Lally v. Cash, 18 Ariz. 574, 164 
P 443, 


S72 Com: fv. 
539, 60 NE 862. 


[a] Thus, under a statute provid- 
ing that every voter signing a nomi- 
nation paper shall sign the same in 
person, it was held that such paper 
could not be signed by obtaining as- 
sent to signatures previously made. 


distin- 


32 Okl. 


11 


Connelly, 163 Mass. 


Com. v. Connelly, 163 Mass. 539, 60 
NE 862. 
98. Mericle v. Mulks, 1 Wis. 366. 


[a] Thus, under a statute requir- 


When a mark is used as a signature®® it 
may be placed wherever the ordinary signature eould 
be placed,®! and where the name must accompany 
the mark the fact that the mark and the name are 
not in juxtaposition is immaterial. 


Where subscription required. Where a statute re- 
quires that an instrument be subscribed, the writing 
of the name in the body of the instrument is not 


92 
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[§ 14] 8. By 


ing road tax warrants issued by the 
town supervisors to be “signed by 
them,” and providing that in all cases 
where the written signature of any 
person is required by law, it shall 
always be in the proper handwriting 
of such person, or, in case he is un- 
able to write, by some person at his 
request, and in his presence, it was 
held that a warrant not signed by the 
supervisors themselves, nor by one in 
their presence and at their direction, 
was insufficient. Mericle v. Mulks, 1 
Wis. 366. : 


99. Com. v. Connelly, 163 Mass. 
539, 60 NE 862; Mericle v. Mulks, 1 
Wis. 366. 


1. Ala.—Mayhall v. Hyde, 22 Ala. 
A. 109, 113 S 490 [certiorari den 216 
Ala, 428, 113 S 492]. 


Ariz.—Lally v. Cash, 18 Ariz, 574, 
164 P 443. 


Ga.—Hansen v. Owens, 132 Ga. 648, 
SE 800. 


Iowa.—Conner v. Henry, 
253, 207 NW 119. 


N. C.—State v. Abernethy, 
C. 768, 130 SE 619. 


Tenn.—Sinnott v. Louisville, 
R. Co., 104 Tenn. 233, 56 SW 836. 


2. Vines v. Clingfost, 21 Ark. 309; 
Wood v. Rhode Island Hospital Trust 
Co.,, 20 Rs iy 295,76), A 50 2 Green-= 
leaf Evid. p 674 [quot Seventh St. 
Colored M. E. Church v. Campbell, 48 
La. Ann. 1543, 21 S 184; Watson v. 
Pipes, 32 Miss. 451]. 


[a] Considered act of party.— 
Where a signature is made by another 
assisting and guiding the hand of a 
party, the act is his own, and not the 
act of another under authority from 
him. Vines v. Clingfost, 21 Ark. 309; 
Wood v. Rhode Island Hospital Trust 
Co., 27 RB. 1-295, GINALtore 


3. Ala.—Mayhall v. Hyde, 22 Ala. 
A. 109, 113 S 490 [certiorari den 216 
Ala. 428, 113 S 492]. 


La.—In re Deshotels, 153 Lda. 1096, 
97, ‘S* 203. 


S. C.—Sharpe v. Sharpe, 105 S. a. 
459, 90 SH 34, 3 ALR 891. 


Wis.—McAbee v. Gerarden, 
Wis. 399, 204 NW 484. 


Eng.—Helsham v. Langley, 1 Y. & 
Coll. 175, 62 Reprint 842. 


{a] Touching pen not essential.— 
“Touching of the pen is a mere sym- 
bolic act, serving no other purpose 
than to show consent to the making 
of the mark. It is sufficient, when 
it appears that the mark was made in 
the presence of the party, whose sig- 
nature it purports to be, with his 


64 
201 Iowa 


190 N. 


etc., 


187 


[96 11-14 


in person,®? or using similar words,°* the signature 
must be made by the party’s own hand or by another 
at his request and in his presence, and previous au- 
thority or subsequent ratification is not sufficien 


[§ 13] 2. By Hand of Party. A signature may be 
made by the person whose signature it purports to be 
by his own unaided efforts,! or with the assistance of 
another who with~his consent guides? or touches* 
his pen or peneil. 
ment in signing his name is assisted by another per- 
sou guiding or steadying his hand, the signature thus 
made is the act of the maker and not the act of the 
person assisting him.* 


t.22 


Where the maker of an instru- 


Hand of Another—a. As Instru- 


mentality. A signature may also be made for a per- 
son by the hand of another,® acting in his pres- 


knowledge and consent.” In re Des- 
hotels, 153 La. 1096, 1097, 97 S 203. 


4. U. S.—Stevens v. Van Cleve, 23 
F. Cas. No. 13,412, 4 Wash. C. C. 262. 


Ala.—Mash v. Daniel, 105 Ala. 393, 
18 S 8; Mayhall.v. Hyde, 22) Ala. A: 
109, 113 S 490 [certiorari den 216 Ala. 
428, 113 S 492]. 


5) terre aed v. Clingfost, 21 Ark 


Miss.—Watson v. 
451. 


N. C.—Carroll v. McGee, 25 N. C. 


Pipes, 32 Miss. 


13 


past. ae an v. Rinehart, 29 Pa. 
5 U. S.—Missouri Pac. R. Co. v. 
Harper, 201 Fed. 671, 121 CCA 570. 
Ala.—Hamilton v. Adams, 214 Ala. 
440,108 S tl. 
Ariz.—Lally v. Clark, 18 Ariz. 574, 
164 P 443. 


Ark.—Chipman v. Perdue, 135 Ark: 
559, 205 SW 892. 


Cal.—Videau vy. Griffin, 21 Cal. 389. 

Fla.—Smith v. Dowling, 81 Fla. 867, 
SIS 315 -feit "Cy ed: 

Ga.—Hawes v. Glover, 126 Ga. 305, 


55 SE 62. 


Ill.—Handyside v. Cameron, 21 Ill. 
588, 74 AmD 119. ~ 


Ind.—Croy v. Busenbark, 72 Ind. 48. 


'Iowa.—Conner y. Henry, 201 I 
253, 207 NW 119. “ se 


Kan.—Stanhope Vv. Greenwood 
County Rural High School Dist. No. 
LS ULOeKane 5739.4 205 PV648s 


Ky.—Ledford v. Hubbard, 219 Ky. 
A a ae 345; Riddle v. Lewis, 6 Ky. 
p. 6 


La.—In re Deshotels, 153 La. 1 
97 S 203. Sao oe 


Me.—Frost v. Deering, 21 Me. 156. 
See Chapman v. Limerick, 56 Me. 390 
Cimiting the rule to private transac- 
tions between individuals). 


Mass.—Gardner v. Gardner, 
483, 52 AmD 740. ris State 


Mich.—Just v. Wise Tp., 42 i 
573, 4 NW 298. * sige 


Minn.—Hotchkiss v. 
Minn. 537. 


_Miss.—Watkins v. McDonald, 41 § 


Cutting, 14 


Mo.—State v. Carlisle, 57 Mo. 162. 


Nebr.—In re Winslow, 115 
558, 218 NW 819 [quot Cyc]. see 


N. H.—Lord v. Lord, 58 N. H. 7, 42 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 14] 


ence,® and at his direction,’ request,®? or acquies- 
cence,® unless a statute provides otherwise,!° and has 


AmR 565. 


N. J.—Mutual Ben. L. Ins. Co. v. 
Brown, 30 Ne ded. 193) Taff 32 N. J. 
Eq. 809]. 


Dery Y.—Robins v. Coryell, 27 Barb. 


N. C.—Hall v. Misenheimer, 137 N. 
Cc. 183, 49 SE 104, 107 AmSR 474. 


Pa.—Fitzpatrick v. Engard, 175 Pa. 
393, 34 A 803. 


S. C.—Sharpe v. Sharpe, 105 S. C. 
459, 90 SE 34, 3 ALR 891. 


Tenn.—Ford v. Ford, 7 Humphr. 92. 


Tex.—Mondragon yv. Mondragon, 
113 Tex. 404, 257 SW 215 [mod (Civ. 
A.) 239 SW 650]. 


Vt.—Haven v. Hobbs, 1 Vt. 238, 18 
AmD 678. 


W. Va.—Kirkpatrick v. Deegans, 53 
W. Va. 275, 44 SE 465. 


Wis:—Mariner v. Wiens, 
637, 119 NW 340; 
Wis. 610. 


Eng.—Rex v. Longnor, 4 B. & Ad. 
647, 24 ECL 284, 110 Reprint 599. 


[a] Subscription includes a signa- 
ture written by the hand of another 
at the direction of the party whose 
signature is made. Ford v. Ford, 7 
Humphr. (Tenn.) 92. See statutory 
provisions; and Wills [40 Cye 1126]. 


[b] “A. for B., at his request.”’— 
The fact that the signature purports 
to have been signed by another does 

_ not affect its sufficiency. Vernon v. 
Kirk, 30 Pa. 218. 


[c] Failure to comply with stat- 
ute requiring that a witness to an in- 
strument signing for a party thereto 
shall affix a note of that fact in his 
own handwriting, does not invalidate 
an instrument to which the signature 
of a party thereto was written by a 
witness, aS between the parties them- 
selves. Rosa v. San Juan Registrar, 
28 Porto Rico 665. 


6. U. S.—Missouri Pac. R. Co. v. 
Harper, 201 Fed. 671, 121 CCA 570. 


Ala.—Hamilton v. Adams, 214 Ala. 
440, 108 S 1; Harwell v. Zimmerman, 
57 Ala. 473, 47 S 722; Wright v. 
Forgy, 126 Ala. 389, 28 S 198; Lewis 
v. Watson, 98 Ala. 479, 13 S 570, 39 
AmSR 82, 22 LRA 297. 


Ark.—Chipman vy. Perdue, 135 Ark. 
559, 205 SW 892; Clark v. Latham, 25 
Ark. 16. - 


Cal.—Videau v. Griffin, 21 Cal. 389. 


Fla.—Smith vy. Dowling, 81 Fla. 867, 
$9 S 315; Pierce v. Dekle, 61 Fla. 
390, 54 S 389, AnnCas1912D 1355. 


Ga.—Hansen v. Owens, 132 Ga. 648, 
64 SE 800; Hawes v. Glover, 126 Ga. 
305, 55 SE 62; Neal v. Harber, 35 
Ga. A. 628, 134 SE 347. 


Ill.—Handyside vy. Cameron, 21 Ill. 
588, 74 AmD 119. 


Ind.—Carver v. Caryer, 97 Ind. 497; 
Croy v. Busenbark, 72 Ind. 48; Ar- 
dery v. Smith, 35 Ind. A. 94, 73 NE 
840; Crumrine v. Crumrine, 14 Ind. 
A. 641, 43 NE 322; Kennedy v. Gra- 
ham, 9 Ind. A. 624, 35 NE 925, 37 NE 
25; Crow v. Carter, 5 Ind. A. 169, 31 
NE 937. 


137 Wis. 
In re Jenkins, 43 


Iowa.—Reed v. Cedar Rapids, 138 
Iowa 366, 116 NW 140. 
Kan.—Stanhope v. Greenwood 


County Rural High School Dist. No. 

1, 110 Kan. 739, 205 P 648. 
Ky.—Ledford v. Hubbard, 219 Ky. 

9, 292 SW 345; Slater v. Hatfield, 195 
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himself.1 


Ky. 281, 242 SW 618; W. J. Fell Co. 
v. Elswick, 194 Ky. 641, 240 SW 373; 
Irvin vy. Thompson, 4 Bibb 295. 


La.—In re Deshotels, 153 La. 1096, 
97 S 208. 


Me.—Frost v. Deering, 21 Me. 156; 
Stevens v. Getchell, 11 Me. 443. 


Mass.—Gardner y. Gardner, 5 Cush. 
483, 52 AmD 740. 


__Mich.—Just v. Wise Tp., 42 Mich. 
573, 4 NW 298. 


Minn.—Hotchkiss vy. 
Minn. 537. 


Miss.—Watkins v. McDonald, 41 S 
376; Sheehan vy. Kearney, 82 Miss. 
688, 21 S 41, 85 LRA 102. 

Mo.—State v. Carlisle, 57 Mo. 102: 


Radley v. Meek, 178 Mo. A. 238, 165 
Sw 1192. 


Cutting, 14 


Nebr.—In re Winslow, 115 Nebr. 
053, 213 NW 819. 
N. H.—lLord' y. Lord, 58 N. H. 7, 


42 AmR 565. 


N. J.—Mutual Ben. L. Ins. Co. v. 
Brown, 30 N. J. Eq. 193 [aff 32-N. J. 
Eq. 802]. 


N. Y.—Robins v. Coryell, 27 Barb. 
ae Harris vy. Story, 2 E. D. Smith 
363. 


N. C.—Hall v. Misenheimer, 137 N. 
C. 183, 49 SE 104, 107 AmSR 474. 


Pa.—Fitzpatrick vy. Engard, 175 Pa. 
393, 34 A 803; Vernon v. Kirk, 30 
Pa. 218: ' 


S. C.—Sharpe v. Sharpe, 105 S. C. 
459, 90 SE 34, 3 ALR 891. 


. Tex.—Mondragon vy. Mondragon, 
113 Tex. 404, 257 SW 215 [mod (Civ. 
A.) 239 SW 650]; Walker v. Mobley, 
(Civ. A.) 105 SW 61. 


W. Va.—kKirkpatrick v. Deegans, 53 
W. Va. 275, 44 SE 465. 

Wis.—Mariner v. Wiens, 137 Wis. 
637, 119 NW 340; Mezchen v. More, 
54 Wis. 214, 11 NW 534; In re Jen- 


kins, 43 Wis. 610. 
Eng.—Rex vy. Longnor, 4 B. & Ad. 
647, 124 CT +284," 110 “Reprint 699; 


Ball v. Dunsterville, 4 T. R. 313, 100 
Reprint 1038. 


{a] “In the presence” of party.— 
“Tt would seem from these authori- 
ties, reasonable to hold that a signa- 
ture is made in the presence of a par- 
ty when he can see the signature 
written.” Ledford v. Hubbard, 219 
Ky. 9, 19, 292 SW 345. 

{[b] Rule applies to a married wo- 
man. Slater v. Hatfield, 195 Ky. 281, 
242 SW 618. 


{c] Statute regulating signature 
by mark not applicable to directed 


signature.—A statute governing sig-| 


natures by mark and requiring that 
they be attested in a certain manner 
has no application to a directed sig- 
nature. Chipman y. Perdue, 135 Ark. 
559, 205 SW 892. 


[ad] Party estopped to deny signa- 
ture.—A ‘signature’ made by the act 
of writing the name, with the inten- 
tion of thereby finally authenticating 
the instrument relates to the signa- 
ture of an individual to papers of a 
private nature, and, when its suffi- 
ciency is put to the test, he is estop- 
ped from denying that it is his sig- 
nature by proof of the fact that he 
directed it to be written for him, and 
that it was done in his presence. 
From this proof the act and intent on 
his part are sufficiently made out. 
Walker v. Mobiey, (Tex. Civ. A.) 105 
SW 61. 
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the same validity as though written by the person 
Such mode of signing is sufficient for a 


7. U. S.—Missouri Pac. R. Co. v. 
Harper, 201 Fed. 671, 121 CCA 570. 


Ala.—Hamilton v. Adams, 214 Ala. 
440,108 S 1; Wright v. Forgy, 126 Ala. 
389, 28 S 198; Lewis v. Watson, 98 
Ala. 479,913 S 570, 89 AmSR; 82, 22 
LRA 297. 


Cal.—Videau v. Griffin, 21 Cal. 389. 


Fla.—Smith v. Dowling, 81 Fla. 867, 
89 S 315. 


Ga.—Hawes v. Glover, 126 Ga. 305, 
55 SE 62; Neal v. Harber, 35 Ga. A. 
628, 134 SE 347. 

Ill.——Morton v. Murray, 176 Ill. 54, 
51 NE 767, 43 LRA 529; Handyside v. 
Cameron, 21 Ill. 588, 74 AmD 119. 


Ind.—Ardery -v. Smith, 35 Ind. A. 
94, 73 NE 840. 


Kan.—Stanhope v. Greenwood Couh- 
ty Rural High School Dist. No. 1, 
110 Kan. 739, 205 P 648. 


Ky.—Slater v. Hatfield, 195 Ky. 281, 
242 SW 618; W. J. Fell Co. v. Els- 
wick, 194 Ky. 641, 240 SW 373; Ir- 
vin y. Thompson, 4 Bibb 295. : 


La.—In re Deshotels, 153 La. 1096, 
_S 203; Meyer v. King, 29 La. Ann. 
‘ 


Mass.—Hall v. Hall, 17 Pick. 373. 


Mich.—Egegleston v. Wagner, 
Mich. 610, 10 NW 37. 


Mo.—Springer v. Kleinsorge, 83 Mo. 
152; Radley v. Meek, 178 Mo. A. 238, 
165 SW: 1192. 

Nebr.—In re Winslow, 115 Nebr. 
553, 213 NW 819; Bigler v. Baker, 40 
Nebr. 325, 50 NW 1026, 24 LRA 255. 


N. H.—Gilbert v. Tremblay, 79 N. 
ili 8 apis lO oR le 


N. J.—Mutual Ben. L. Ins. Co. v. 
Brown, .30°N:. J. Ha. 193° fate 32 No ge 
Eq. 809]. 


N. Y.—Dunning v. Roberts, 35 Barb. 
463; McWhorter v. McMahan, Clarke 
400 [aff 10 Paige 386]. 


N. C.—Hall v. Misenheimer, 137 N. 
C. 183, 49 SE 104, 107 AmSR 474. 


Pa.—Fitzpatrick v. Engard, 175 Pa. 
393, 34 A 803. 


S. C.—Sharpe v. Sharpe, 105 S. C. 
459, 90 SH 34, 3 ALR 891. 


Tex.—Walker v. Mobley, 
105 SW 61. 


W. Va.—Kirkpatrick vy. Deegans, 52 
W. Va. 275, 44 SE 465. 


Wis.—Mariner y. Wiens, 
637, 119 NW 340. 


8. Carver v. Carver, 97 Ind. 497; 
Reed vy. Cedar Rapids, 138 Iowa 366, 
116 NW 140; Vernon v. Kirk, 30 Pa. 
218; Haven v. Hobbs, 1 Vt. 238, 18 
AmD 678; and cases supra note 7. 


9. Wyatt v. Walton Guano Co., 
114 Ga. 375, 40 SE 237. 


10. Linsley v. Brown, 
92 SL OS 


“When the mode of subscription is 
specified; when the manner is plain- 
ly pointed out; when it is said the 
subscription shall be by the grantor’s 
own hand or mark, there is no room 
left for construction.” Linsley v. 
Brown, supra. 


1l. U. S.—Missouri Pac. R. Co. ¥. 
Harper, 201 Fed. 671, 121 CCA 570. 


Ala:—Harwell v. Zimmerman, 157 
Ala. 473, 47 S 722; Wright v. Forgy, 
126 Ala. 389, 28 S 198; Lewis v. Wat- 
son, 98 Ala. 479, 18 S 570, 39 AmSR 
82, 22 LRA 297. : 
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137 Wis. 


13 Conn. 


128, [08 Go) 


sealed instrument, although the party affixing the sig- 
nature does not have authority to do so under seal.'? 
When a signature is made in this manner the person 
writing the name is regarded as a mere instrumental- 
ity, by which the party whose signature is written ex- 
ercises his own discretion and acts for himself,*® and 
A mark made for a party at the 
direction of another may be used by the latter as 
his signature.'® The fact that a mark does not ac- 
company a name written by the hand of another does 
not affect the validity of the signature. 


not as an agent.'* 


By obligee for obligor. 


Ark.—Clark v. Latham, 25 Ark. 
16. 
Ga.—Neal v. Harber, 35 Ga. A. 628, 


134 SE 347. 


Ill.—Handyside v. Cameron, 21 Ill. 
588, 74 AmD 119. 


Ind.—Carver v. Carver, 97 Ind. 497; 
Croy v. Busenbark, 72 Ind. 48; Crum- 
rine v. Crumrine, 14 Ind. A. 641, 43 
NE 322; Kennedy v. Graham, 9 Ind. 
A. 624, 35 NE 925, 37 NE 25. 

Iowa.—Reed v. Cedar Rapids, 138 
Iowa 866, 116 NW 140. 

Kan.—Stanhope Vv. Greenwood 


County Rural High School Dist. No. 
1, 110-_Kan. 739, 205 P 648. 


Ky.—Ledford v. Hubbard, 219 Ky. 
9) 292-Sw_ 345; W.0J. Mell Co. v. EHlls- 


wick, 194 Ky. 641, 240 SW 3738; Irvin 
v. Thompson, 4 Bibb 295. 
Me.—Stevens vy. Getchell, 11 Me. 


443. 
Mich.—Just v. Wise Tp., 42 Mich. 
573, 4 NW 298. 
Minn.—Hotchkiss y. 
Minn. 537. 
Miss.—Watkins v. McDonald, 41 S 
376; Sheehan v. Kearney, 82 Miss. 
688, 21 S 41, 35 LRA 102. 


Mo.—State v. Carlisle, 57 Mo. 102; 


Cutting, 14 


Radley v. Meek, 178 Mo. A. 238, 165 
SW 1192. 
Nebr.—In re Winslow, 115 Nebr. 


5538, 213 NW 819. 


N. H.—Lord v. Lord, 58 N. H. 7, 
42 AmR 565. 


N. Y.—Harris v. 
Smith 363. 


Pa.—Fitzpatrick v. Engard, 175 Pa. 
393, 34 A 803; Vernon v. Kirk, 30 Pa. 
218. 


Wis.—iIn re Jenkins, 43 Wis. 610. 


Eng.—Rex v. Longnor, 4 B. & Ad. 
647, 24 ECL 284, 110 Reprint 599; 
Ball v. Dunsterville, 4 T. R. 318, 100 
Reprint 1038. 

“It has long been the settled rule 
. . . that where a person’s name 
is signed for him at his direction and 
in his presence by another, the sig- 
nature becomes his own and is suffi- 
cient to give the same validity to an 
instrument as though written by the 
person himself.” W. J. Fell Co. v. 
Elswick, 194 Ky. 641, 644, 240 SW 
373. 

12. Gardner v. Gardner, 5 Cush. 
(Mass.) 483, 52 AmD 740; Mariner 
v. Wiens, 137 Wis. 637, 119 NW 3:40. 
See also Agency § 61. 

[a] Reason for rule.—‘‘To hold 


otherwise, would be to decide, that a 
person having a clear mind and full 


Story) 2. EP: 


There is authority to the 
effect that neither of the contracting parties can act 
for the other in making signatures,’ and that an 
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capacity, but through physical in- 
ability incapable of making a mark, 
could never make a conveyance or ex- 
ecute a deed; for the same incapacity 
to sign and seal the principal deed 
would prevent him from executing a 
letter of attorney under seal.” Gard- 
ner v. Gardner, 5 Cush. (Mass.) 483, 
484, 52 AmD 740. 


13. Ala.—Harwell v. Zimmerman, 
157 Ala. 473, 47 S 722; Lewis v. Wat- 
son, 98 Ala. 479.913 S, 570) 39) Anis 
82; 22 LRA 297, 


Fla.—Pierce v. Dekle, 61 Fla. 390, 
54 S 389, AnnCas1912D 1355. 


Ga.—Neal v. Harber, 35 Ga. A. 628, 
134 SE 347. 

Ky.—Ledford v. Hubbard, 219 Ky. 
9, 292 SW 345, 348 [cit C. J.] 


Mass.—Gardner v. Gardner, 5 Cush. 
483, 52 AmD 740. 


Vt.—Haven vy. Hobbs, 1 Vt. 238, 18 
AmD 678. 


14. See cases supra note 13. 


“The rule is well settled both in 
England and in the United States 
that an act done by a person in the 
presence of another, and by his direc- 
tion or with his consent, as the sign- 
ing or execution of a sealed or writ- 


ten instrument, for example, is not 


regarded as the act of an agent, but 
is the direct act of the person by 
whose direction it is done.’ Pierce 
v. Dekle, 61 Fla. 390, 391; -54 S 389, 
AnnCas1912D 1355 [quot Smith v. 
Dowling, 81 Fla. 867, 89 S 315, 317]. 
See Ledford v. Hubbard, 219 Ky. 9, 
15, 292 SW 345, 348 [cit C. J.] (‘when 
a sSubscriber’s name is written for 
him _ by another in his presence and 
by his parol authority, the act is 
deemed to be his as much as if he 
had done it in person, and the person 
actually writing the name is regard- 
ed, not aS an agent, but as a mere in- 
strument or amanuensis”); Haven vy. 
Hobbs, 19 Vit 238248 rs vA D6 7s 
(“the person who thus affixes the sig- 
nature, is regarded not so much an 
agent, aS an instrument used by the 
payor to perform the act by which he 
binds himself’’). 


15. Sellers v. Sellers, $8 N. C. 18 
3 SE 917. i; 


16. Wright v. Forgy, 126 Ala. 389, 
28 S 198; Slater vy. Hatfield, 195 Ky. 
281, 242 SW 618. 


17. Hamilton v. Adams, 214 Ala. 
440, 108 S 1. See Johnson v. Buck, 35 
N. J. L. 338, 10 AmR 243 (where the 
court stated, in an action by an auc- 
tioneer against a purchaser for com- 
missions,: that the auctioneer could 
not act as agent for the purchaser in 
making his signature, the auctioneer 
being regarded as one of the contract- 
ing parties for the purpose of that 


[§§ 14-16 


obligee is incompetent to subscribe for an illiterate 
obligor,’® but the agent of the obligee having no 
present pecuniary interests in the instrument, or 
a merely nominal obligee,?° may act for the obligor 
in signing an instrument. However, the rule that an 
obligee is incompetent to sign for the obligor applies 
only when the instrument is required to be in writ- 
ing and signed by the parties,’ and one contracting 
party may sign for another where the signature 1s 
not required by statute.?? 
at [§ 15] b. As Agent. 

made through an authorized agent.?* 


[§ 16] 4. Adoption of Signature.2* A party may 
also adopt a signature written for him by another,?*® 


A signature may also be 


suit). 

“One person’s name may be signed 
for him by another in his presence 
and by. his direction; . but the 
obligee in a contract cannot become 
the agent of the obligor for such serv- 
ice.” Hamilton v. Adams, supra. 


18. See Hamilton v. Adams, supra. 


19. Mayhold v. Hyde, 22 Ala. A. 
109, 113 S 490 [certiorari den 216 Ala. 
428, 113 S 492]. 


[a] Surety on bond may sign for 
the principal. Wright v. Forgy, 126 
Ala. 389, 28 S 198. 


26. Haven v. Hobbs, 1 Vt. 238, 18 
AmD 678. 


21. Crow v. Carter, 5 Ind. A. 169,. 
31 NE 937. 


Authority to sign as agent under 
pono ege frauds see Frauds, Statute 
Oo . 


22. Crow v. Carter, 5 Ind. A. 169,. 
slp NEV 937. 


23. Ga.—Delaware Ins. Co. v.. 
Pennsylvania F. Ins. Co., 126 Ga. 380, 
55 SE 330, 7 AnnCas 1134, . 


Ind.—Ardery vy. Smith, 35 Ind. A.. 
94, 73 NE 840. 


N. J.—Johnson y. Buck, 35 N. J. L. 
338, 10 AmR 243. 


N. Y.—Clason v. Bailey, 14 Johns. 
484 [aff 12 Johns. 102, 7 AmD 286]. 


Wis.—Mezchen v. More, 54 Wis. 214, 
11 NW 534. 


Eng.—In re London, ete., Bank, L. 
1 Sey SOs (Hay Ss 


Power to act by agent generally 
see Agency § 24. 


Pace) See also Acknowledgments § 


Pesct Ill.—Weston v. Myers, 33 Ill. 


re v. Spilman, 25 Ind. 


Iowa.—Cummings ¥, 
Iowa 80, 117 NW 22. 


E Ky.—Lamaster v. Wilkerson, 143. 
Ky. 226,136 SW 217 [cit Cyc]. 


Mass.—Hall v. Hall, 17 Pick. 373. 


N. C.—State y. Abernethy, 190 N. 
C. 768, 770,.130 SE 619; Sellers y. 
Sellersy 98sNSC wills, eS ts rod ve 


Tex.—Mondragon v. Mondragon, 113 
Tex. 404, 257 SW 215 [mod (Civ. A.) 
239 SW 650]; Newton v. Emerson, 66 
Tex. 142, 18 SW 348. : 


Wis.—Mezchen vy. 
214, 11 NW 534. 


“It is also permissible, in the ab- 
sence of an enactment controlling 
the matter, for the maker either to 
sign the instrument by affixing his 


Landes, 140: 


More, 54 Wis. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 16-17] 


and a signature written in the absence of a party. 
may be adopted even when forged.?® 
purposely made by a party on a previous occasion 
may be adopted for a new writing then made, with 


the same effect as if made anew.27 


[§ 17] BE. Mode of Affixing. The signature may 


own signature, or to adopt a signa- 
ture, written for him by another.” 
State v. Abernethy, 190 N. C. 768, 770, 
130 SE 619. 


Adoption of signature by acknowl- 
edgment see Acknowledgments § 82, 


26. Mondragon vy. Mondragon, 113 
Tex. 404, 257 SW 215 [mod (Civ. A.) 
239 SW- 650]. 


27.  Pontrich v. Niemann, 208 Ky. 


715, 271 SW 1049; McAbee v. Gerar- 
den, 187 Wis. 397, 204 NW 484. 


28. Ind.—Ardery v. Smith, 35 Ind. 
A. 94, 73 NE 840. 
+ Iowa.—Cummings v. Landes, 140 
Iowa 80, 117 NW 22. 
Minn.—Geraghty v. Kilroy, 103 


Minn.- 286, 114 NW 838; Herrick v. 
Morrell, 37 Minn. 250, 33 NW 849, 5 
AmSR 841. 


N. M.—Costilla Estates Dev. Co. v. 
Mascarenas, 33 N. M. 356, 267 P 74. 


Wis.—Mezchen vy. More, 54 Wis. 214, 
11 NW 534. : 


[a] Written signatures.—(1) 
“Words traced with a pen, or stamped, 
printed, engraved, or made legible by 
any other device, are written.” An- 
derson L. D. [quot Ardery v. Smith, 
35 Ind. A. 94, 73 NE 840, 841]. (2) 
“Writing” or “written” signatures in- 
clude signatures printed or engraved, 
as well as those traced by pen. Com. 
v. Ray, 3 Gray (Mass.) 441. 


29. U. S.—Salmon Falls Mfg. Co. 
v. Goddard, 14 How. 446, 14 L. ed. 
493: -Tabas v. Emergency Fleet Corp., 
9 F. (2d) 648 [aff 22 F. (2d) 398]. 
But see Nightingale v. Oregon Cent. 
R. Co., 18 F. Cas. No. 10,264, 2 Sawy. 
338 (dictum to the effect that printed 
names of counsel on a complaint were 
not their signatures). 


Cal.—Williams v. McDonald, 58 Cal. 
527. 


Conn.—Kilday v. Schancupp, 
Conn. 29, 98 A 335, LRA1917A 151. 


Ill.— Weston v. Myers, 33 Ill. 424; 
Prairie State Grain, etc., Co. v. Wrede, 
217 Ill. A. 407. 


Ind.—Hamilton v. State, 103 Ind. 
96, 2 NE 299, 53 AmR 491; Ardery v. 
Smith, 35 Ind. A. 94, 73 NE 840. 
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Iowa.—Cummings v. Landes, 140 
Towa 80, 117 NW 22. 
Ky.—Equitable L. Assur. Soc. v. 


Meuth, 145 Ky. 160, 140 SW 157, Ann 
Cas 1913B 661. 


Md.—Drury v. Young, 58 Md. 546, 
42 AmR 343. 


Mass.—Com. v. Ray, 3 Gray 441. 


Mich.—Grieb v. Cole, 60 Mich. 397, 
27 NW 579, 1 AmSR 533. 


Minn.—Herrick v. Morrill, 37 Minn. 
250, 33 NW 849, 5 AmSR 841 [overr 
Ames v. Schurmeier, 9 Minn. 221]. 


Mo.—Dinuba Farmers’ Union Pack- 
ing Co. v. J. M. Anderson Grocer Co., 
193 Mo. A. 236, 182 SW 1036. 


N. M.—Costilla Estates Dev. Co. v. 
Mascarenas, 33 N. M. 356,.267 P 74. 


N. Y.—Barnard v. Heydrick, 49 Barb. 
62, 2 AbbPrNS 47, 32 HowPr 97 [overr 
Farmers’ lL. & T. Co. v. Dickson, 9 
AbbPr 61,17 HowPr 477]; New York 
v. Eisler, 10 Daly 396, 2 NYCivProc 


. 


SIGNATURES 


A signature 


125; Pearlberg v. Levisohn, 112 Misc. 


95, 182 NYS 615; Cohen v. Wolgel, 
107: Mise. 505, 176 NYS 764 [aff 191 
App. Div. 883 mem, 180 NYS 933 
mem]; Goldowitz v. Kupfer, 80 Misc. 
487, 141 NYS 531; United Display Fix- 
ture Co. v. Bauman, 183 NYS 4. 


Pa.—Philadelphia vy. Kinkaid, 24 
Pa. Dist. 287; Philadelphia v. Meigh- 
an, 15 Pa. Dist. 10. 


Tex.—Mondragon v. Mondragon, 113 
Tex. 404, 257 SW 215 [mod (Civ. A.) 
239 SW 650]. 

Wash.—Wright v. Seattle Grocery 
Co., 105: Wash. 383, 177 P 818. 


Wis.—Mezchen v. 54 Wis. 
214, 11 NW 534. 


Eng.—Saunderson v. Jackson, 3 Esp. 
180, 170 Reprint 580. 


“Printed signature . adopted 
and used by 2 eh, © Lea party istas 
much his signature as if it had been 
personally placed on the memorandum 
with pen and ink.” Prairie State 


More, 


Grain, ete., Co. v. Wrede, 217 Ill. A. 
407, 409. 
[a] Printed signature (1) held 


sufficient under a statute requiring 
indictment to be signed by prosecut- 
ing attorney. Hamilton v. State, 103 
Ind. 96, 2 NE 299, 53 AmR 49. (2) 
A,statute requiring an original no- 
tice to be signed by plaintiff or his at- 
torney was satisfied by a printed sig- 
nature, Cummings v. Landes, 140 
Iowa 80, 117 NW 22. 


“Printing” 50 C. J. p 323. 


30. U. S.—Tabas v. Emergency 
Fleet Corp,, 9 F. (2d) 648 [aff 22 F. 
(2d) 398]. 


Conn.—Deep River Nat. 
App., 73 Conn. 341, 47 A 675. 


Bank’s 


Ind.—Ardery v. Smith, 85 Ind. A. 
94, 73 NE 840. 
Mass.—Com. v. Ray, 3 Gray 441. 


See Boardman vy. Spooner, 13 Allen 
353, 90 AmD 196 (where there was no 
evidence to show that the stamp had 
been adopted as a signature). 


Mo.—Maplewood v. Johnson, (A.) 
273 SW 237; Dinuba Farmers’ Union 
Packing Co. v. J. M. Anderson Grocer 
Co., 193 Mo. -A. 236, 182 SW 1036. 


N. M.—Costilla Estates Dev. Co. v. 
Mascarenas, 33 N. M. 356, 267 P 74. 


N. Y.—New York Tenement House 
Dept. v. Weil, 76 Misc. 273, 134 NYS 
1062. 


Pa.—Dilworth Bros. Co. v. Thomas 
Canning Co., 26 Pa. Dist. 1018. 


Tex.—Mondragon v. Mondragon, 113 
Tex. 404, 257 SW 215 [mod (Civ. A.) 
239 SW 650]; Carroll v. Mitchell- 
Parks Mfg. Co., 60 Tex. Civ. A. 263, 
128 SW 446. 


Wash.—Wright v. Seattle Grocery 
Con40s Wash: S8eatitar sis. 


Eng.—In re London, etc., Bank, L. 
R. 83 Ch. 651; Blades v. Lawrence, L. 
R. 9 Q. B. 374; Bennett v. Brumfitt, 
ie es OAH. 8. 


B. C.—Chong Jan v. Quong Wo On, 
68 DomLR 65. 


[a] Rule applied.—(1) The signa- 
ture of the court stamped on an order 
for the removal of a cause was suffi- 
cient. Blades v. Lawrence, L. Ri 9 


[58 C.J.] 729 


be written by hand,?® or printed,?® or stamped,®° or 
typewritten,** or engraved,®? or photographed,®? or 
cut from one instrument and attached to another.*4 
A signature lithographed on an instrument by a par- 
ty is sufficient for the purpose of signing it,?> and it 


Q. B. 374. (2) A letter which was 
dictated to and typewritten by a ste- 
nograher, and was signed by the lat- 
ter with the decedent’s name by 
means of a rubber stamp furnished 
by him for that purpose, sufficiently 
complied with the terms of the statute 
that required that a new promise to 
take a case out of the statute of lim- 
itations should be in writing and be 
signed by the party to be clarged 
thereby. Deep River Nat. Bank’s 
App., 73 Conn. 341, 47 A 675. 


{[b] Rubber stamp.—Under a stat- 
ute requiring the clerk of court to 
sign his name to a certificate show- 
ing the date of filing of papers, a 
rubber stamp may be used to affix his 
signature. Costilla Estates Dev. Co. 
ve Mascarenas, 33 N. M. 356, 267 P 


[ec] Stamped facsimile signature 
to a notice of objection to a voter 
being retained on the voting list was 
sufficient under a statute requiring 
such notice to be signed by the ob- 


jector. Bennett v. Brumfitt, L. R. 3 
OWE E282 
31. U. S.—Tabas v. Emergency 


Fleet Corp., 9 F. 
(2d) 398]. 


Ga.—Ringgold Bank v. Poarch, 30 
Gar A. 102, 117 SE i4: 


Ind.—Ardery v. Smith, 35 Ind. A. 
94, 73 NE 840. 


N. M.—Costilla Estates Dev. Co. v. 
Mascarenas, 33 N. M. 356, 267 P 74. 


N. Y—tLandeker v. Co-operative 
pide. Bank, ‘71 Mise: 51%; 130, NYS 
z ° 


Tex.—Mondadragon v. Mondragon, 113 
Tex. 404, 257 P 215 [mod (Civ. A.) 
239 SW 650]; Bridges v. Center First 
Nat.. Bank, 47 Tex. Civ. A. 454, 105 
SW 1018. 


Wash.—Degginger v. 
Wash. 1, 92 P 674. 


Wis.—Garton Toy Co. 


(2d) 648 [aff 22 F. 


Martin, 48 


v. Buswell 


Lumber, jete., (Co., 150: Wis) 341kmis6 
NW 147. 
32. Weston v. Myers, 33 Ill. 424; 


Ardery v. Smith, 35 Ind. A. 94, 73 NE 
840.. 


“Engraving” 20 C. J. p 1262. 


33. Weston v. Myers, 33 Ill. 424. 

34. Lee County v. Welsing, 70 
Iowa 198, 30 NW 481. 

35. Cal.—Hewel v. Hogin, 3 Cal. 


A. 248, 84 P 1002. 


Ga.—Ringgold Bank vy. Poarch, 30 
Gar JAS 1025 Ti SEP us: 


Iowa.—Cummings v. Landes, 140 
Iowa 80, 117 NW 22; Loughren v. 
Bonniwell, 125 Iowa 518, 101 NW 287, 
106 AmSR 319. 


Mass.—Com. v. Ray, 8 Gray 441. 


N. M.—Costilla Hstates Dev. Co. v. 
Mascarenas, 33 N. M. 356, 267 P 74. 


But see Reg. v. Cowper, 24 Q. B. 
D. 60 [aff 24 Q. B. D. 533] (where it 
is held that a lithographed statement 
of a solicitor’s name on the partic- 
ulars is an insufficient signature to 
satisfy a requirement that the par- 
ticulars be signed by the solicitor in 
{order to entitle plaintiff to costs). 


“Lithograph” 38 C, J. p 68, 


730 > [58eC. Je] 
has been held that it is immaterial with what kind 
of an instrument a signature is made.*® 

Signature with lead pencil is sufficient.*” 


Facsimile signature of a party may be a genuine 
signature.*8 

[§ 18] F. Evidence—1. Presumptions and Burden 
of Proof. When a signature is shown not to be in 
the handwriting of the party whose signature it pur- 
ports to Se, the law will presume other affirmative 
facts which would have made the signature binding; 
but the existence of such facts is a matter of proof.*® 
The burden is on the party relying on the genuine- 
ness or authentic'ty of a signature to prove the 
same,‘® and the mere fact that a person’s name is 
attached to an instrument is not sufficient proof of 
its genuineness.*? 

Mark. A signature by mark must be proved as 
any other signature,t? and one who alleges a signa- 
ture by mark has the burden of proof.** 


[§ 19] 2. Admissibility. ** 
the writing of a signature may be considered in de- 
termining its genuineness,** and the fact that a sig- 
nature appears to be written with pen and ink is 
some evidence as to its genuineness.*® 


SIGNATURES 


The appearance of’ 


[§§ 17-19 4 


Name of party affixed by third person. Where 
the signature of a subscriber to an instrument was 
written by a third person, parol admissions of the 
party whose name is signed are admissible as tend- 
ing to show that it was done by his authority.*? 


Signature by mark may be proved to be genuine 
by witnesses to the making of the mark,** and an 
instrument executed by a mark may be proved by one 
who witnessed it, whether he was named as a sub- 
scribing witness or not.4® Testimony to the effect 
that a party frequently has been seen to make his 
signature by mark,°°® or habitually used a mark in- 
stead of the ordinary signature,®! or tending to es- 
tablish some peculiarity in the mark itself®* is ad- 
missible to prove the genuineness of a signature by 
mark. The genuineness of a signature by mark may 
also be established by the fact that it was acknowl- 
edged by the maker as his mark,®* even when statu- 
tory requirements as to attestation have not been 
fulfilled.°* When a signature by mark not attested 
in the manner prescribed by statute is regarded only 
as not being a prima facie signature,®® other evi- 
dence of the execution of the mark than that re- 
quired by statute may be offered for the purpose of 
proving its genuineness.°® 


Dy i yee 


36. Drefahl v. Security Sav. Bank,; Cyc]; Paisley v. Snipes, 4 8. C. L.| be proved in this way, it must be 
132 Iowa 563, 107 NW 179. 200; Gervais v. Baird, 4 S. C. L. 37. proved by a subscribing witness to 
37. Iowa.—Drefahl v. Security Sav. 43. Peoples Bank, etc., Co. v. Cere- ebb Carats, ee teen ee 
Bank, 132 Iowa 563, 107 NW 179. aa 21 Oh. Cir. Ct. N. S. 38, 42 [cit] ,o¢ presentiand. sawithe wbarldanode 


Md.—Frederick County Nat. Bank 
v. Brown, 152 Md. 609, 137 A 351. 


Mo.—Kleine v. Kleine, 281 Mo. 317, 
219 GW 610, 8 ALR 1335; Val Blatz 
Brewing Co. v. Interstate Ice, etc., Co., 
161 Mo. A. 531, 148 SW 542 [cit Cyc]. 


N. Y¥.—Porter v. Valentine, 18 Misc. 
218, 41 NYS 507; Brown v. Butchers’, 
etc., Bank, 6 Hill 443, 41 AmD 755. 


Pa.—Myers v. Vanderbelt, 84 Pa. 
510, 24 AmR 227; In re Schoner, 8 
Pa. Co. 458 [overr In re Smith, 3 Pa. 
Co. 314]. 


Vt.—Closson v. Stearns, 4 Vt. 11, 
23 AmD 245. 
Eng.—Geary v. Physic, 5 B. & C. 


234, 111 ECL 442, 108 Reprint 87. 


8s. Hill v. U. S., 288 Fed. 192; Pen- 
nington v. Baehr, 48 Cal. 565; New 
York Tenement House Dept. v. Weil, 
76 Misc. 273, 1384 NYS 1062; Bennett 
Wansrumiiies, Wa. i. 6 Ce Py2se ‘ 


“Facsimile” 25 C. J. p 334. 


39. Hansen v. Owens, 1.? Ga. 648, 
64 SE 800. 


Presumptions generally 
dence §§ 25-88. 


40. Lally v. Cash, i8 Ariz. 574, 164 


see HEvi- 


P 443; Payne v. June, 92 Ind. 252: 
Ledford v. Hubbard, 219 Ky. 9, 292 
SW 345. 

[a] Where signatures are not 


written by alleged signers themselves, 
the burden is on the party claiming 
their genuineness to establish that 
fact by proof that the signatures were 
written for the persons designated 
in their presence and by their direc- 
tion. Ledford v. Hubbard, 219 Ky. 9, 
292 SW 345. 


Burden of proof generally see Evi- 
dence § 14. 


41. Lally v. Cash, 18 Ariz. 574, 164 
P 443. 


42. Peovles Bank, etc., Co. v. Cere- 
Sutin 2 Oh. Cirs Ct. NF Sissy 42) cit 


44. Authentication and proof of 
private writings generally see Evi- 
dence §§ 1138-1163. 


Proof of handwriting generally see 
Evidence §§ 716-723, 874-896, 1156 et 
seq. 


45. Burr v. 
136 NW 72. 


46. Burr v. Finch, supra. 


[a] Evidence of forgery.—Pvi- 
dence that a party claimed to have 
signed an instrument could not write 
is admissible for the purpose of show- 
ing the signature is a forgery. Han- 
eon v. Owens, 132 Ga. 648, 64 SE 

0. 


47. Pottgieser v. Dorn, 16 Minn. 
204; Houston, ete., R. Co. v. Chand- 
ler, 51 Tex. 416. 


48. Devereux v. McMahon, 108 N. 
C. 1384, 12 SE 902, 12 LRA 205; State 
Vv. Byrd, 93: N.»€. 624. 


[a] in South Carolina (1) the rule 
of the text is recognized. Matheson v. 
Caribo, 117 S= ©. 2915 109 SH 402, 17 
ALR 1263; Robinson v. Robinson, 20 
S. C. 567. (2) But the proof is not 
limited to the testimony of the sub- 
scribing witness (Matheson v. Caribo, 
supra) (3) and, where the witness re- 
pudiates the indorsement by mark, 
other facts and circumstances point- 
ing. to the execution of a signature 
by mark may be considered as evi- 
dence of its genuineness (Matheson 
v. Caribo, supra), (4) such as the 
circumstances of the negotiations be- 
tween the parties (Matheson vy. Cari- 
bo, supra), (5) or the handwriting of 
subscribing witnesses (Matheson v. 
Caribo, supra). (6) However, it had 
formerly been held that when the 
mark of a man who cannot write can 
be known and distinguished, the case 
admits of the same proof that is nec- 
essary in cases where the maker can 
write (Shiver v. Johnson, 4 S. C. L. 
397; Paisley v. Snipes, 4 S>- G!) ZL, 
200); (7) but if the mark could not 


Finch, 91 Nebr. 417, 


(Paisley v. Snipes, supra). 


Proof of execution of attested in- 
struments see Evidence § 1150. 


free Robinson v. Robinson, 20 S. C. 


[a] Witness is not disqualified 
from testifying to prove the execu-- 
tion of a mark under a statute ex-: 
cluding parties from testifying if the 
examination or any judgment in the 
action can, in any manner, affect the 
interest of the witness, where the 
effect of proving the execution of the 
mark will be adverse to the financial 
interest of the witness, as the word 
“affect” is used in the sense of ‘“‘pro- 


eee Robinson v. Robinson, 20S. C. 
50. George v. Surrey, M. & M. 516, 


22 ECL 371, 173 Reprint 1243. 


51. Devereux v. McMahon, 108 N. 
C. 134, 12 SE 902, 12 LRA 205. See 
also Evidence § 838. 


52. Devereux v. McMahon, supra; 
State v. Byrd, 93 N. C. 624; George v. 
Surrey, My & M. 516, 22 ECL 371, 173 
Reprint 1243. 


[a] Mark as evidence.—(1) The 
existence of a signature by mark to a 
document is some evidence as to its 
genuineness. Matheson v. Caribo, 117 
S5C.290)) 109) Sh d023 A774 oe a egies, 
(2) Where the validity and genuine- 
ness of an instrument depends on 
proof of a signature, instruments 
signed by the mark of a person in- 
capable of writing his name ought to 
be held as written evidence. Tagias- 
co) vi, Molinari, 9) a. .5 12. 


53. State v. Byrd, 93 N. C. 624. 

54. See supra § 10. 

55. See supra § 10. 

56. U.S. v. Black, 247 Fed. 942, 160 
CCA 132 (Oklahoma statute copied 


from. Arkansas); Kessel v. Austin 
Min. Co., 144 Fed. 859 (Nevada); Hen- 
ry y. Union Sawmill Co., 171 Ark. 1023, 
287 SW 203; Chipman-v. Perdue, 135 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


§§ 20-22] 


[§ 20] 3. Weight and Sufficiency. Circumstantial 
evidence that a party could write and was always 
accustomed to writing his name. is not sufficient to 
overcome direct and positive evidence that in a par- 
ticular instance the signing was by mark.°7 
common law the acknowledgment of a signature by 
mark before an officer competent to take acknowl- 
edgments was sufficient proof of the genuineness of 
When the subscribing witness is out 
of the state proof of his handwriting is sufficient, 
and the same has been held when the subscribing wit- 
nesses to a signature by a mark are dead. 


[§ 21] G. Official Signatures—1l. Form. 
there may be some exceptions or qualifications of 
the rule in some jurisdictions, with respect to sig- 
natures of particular officers,¢1 in some cireumstane- 
es the general rule is that the surname is an essen- 
tial part of an official signature, which must be pre- 
ceded by the initials or full name,*? and mere ini- 
tials are not a signature in legal proceedings.°? A 


the mark.®® 


Ark. 559, 205 SW 892, 893; Davis v. 
Semmes, 51 Ark. 48, 9 SW 434; Ex 
p. Miller, 49 Ark. 18, 3 SW 883, 4 Am 
SR 17; Hilborn v. Alford, 22 Cal. 482; 
Vanover v. Murphy, 15 SW 61, 62, 12 
KyL 733. ; 


“A signature by mark unattested 
would be valid, if proved. The effect 
of attesting a signature by mark in 
the manner provided by statute is 
to render it a prima facie signature. 
if not attested in the manner pro- 
vided . . : a signature by mark 
may be otherwise established.’ Chip- 
man v. Perdue, supra. See Vanover 
v. Murphy, supra (“the authorities 
hold that in cases like the present an 
instrument executed by the mark of 
the party to be charged is binding 
when proved, even when there were 
no witnesses to the mark’’). 


57. Neill v. Hill, 32 Ga. A. 381, 123 
S 30. 


[a] Evidence held sufficient to 
prove signature by mark. Com. v. 
Scanlon, 21 Pa. Co. 665. 

58. Com. v. Sullivan, 14 Gray 


(Mass.) 97; State v. Depoister, 21 Nev. 
107, 25 P 1000. 


[a] Rule applied.—(1) A criminal 
complaint signed by mark without 
any attesting witness personally pre- 
sented and sworn to before a jus- 
tice of the peace virtually acknowl- 
edged the complaint as duly signed 
by complainant and obviated the ne- 
cessity of further proof. Com. v. Sul- 
livan, 14 Gray (Mass.) 97. (2) A 
showing that a deposition signed by 
mark was subscribed and sworn to 
before a justice of the peace was suf- 
ficient proof of its execution. State v. 
Depoister, 21 Nev. 107, 25 P 1000. 


59. Shiver v. Johnson, 4 S. C. L. 
397. ; 
* fa] Proof of handwriting of sub- 


scribing witness is not sufficient 
where the subscribing witness is res- 
ident within the state and not pro- 
duced. Shiver v. Johnson, 4S. C. L. 
397. -To same effect. Paisley v. 
Snipes, 4S. C. L. 200. See Gervais v. 
Baird, 4 S. C. L. 37 (where the court 
stated proof of handwriting of the 
subscribing witness would not be 
sufficient where the witness was not 
produced, and it did not appear wheth- 
er the witness was within the state 
or available). 


60. Chaffe v. Cupp, 5 La. Ann. 684. 


But see Tagiasco v. Molinari, 9 la. 
512 (where it was said that while 


- SIGNATURES | 


natures.°+ 


At : “ 
breviated.®* 


While 


court.®7 


proof of signatures of witnesses to a 
signature by mark where the wit- 
nesses Were dead did not establish the 
genuineness of the signature by mark, 
yet if taken together with proof of 
the good character of the witnesses 
and proof that they would not attest 
a forgery, it was held sufficient to es- 
tablish the genuineness of the signa- 
ture); Lyons v. Holmes, 11 S. C, 429, 
32 AmR 483 (holding that something 
more than mere proof of the hand- 
writing of the subscribing witnesses 
is necessary). 


61. Signatures of particular of- 
ficers see cross references supra p. 
716. 


62. Smith v. Geiger, 202 N. Y. 306, 
95 NE 706 [rev 134 App. Div. 930, 
118 NYS 1148, and reh den 203 N. Y. 
546, 96 NE 1130]. 


[a] Signature of referee.—The 
court, in holding that the finding of 
a referee authenticated by his initials 
only was insufficient, stated: “Great- 
er formality is required in signing an 
official report which may authorize 
the entry of judgment for the recov- 
ery of a vast sum of money or the 
award of relief by injunction which 
may suspend the operation of busi- 
ness conducted on an extensive scale, 
The referee in making his official re- 
port represents the sovereignty of the 
state in a formal act of justice, and 
his action should be authenticated in 
a formal way on account of the im- 
portance and dignity of the act.” 
Smith v. Geiger, 202 N. Y. 306, 310, 
95 NE 706 [rev 134 App. Div. 930, 118 
NYS 1143, and reh den 203 N. Y. 546, 
96 NE 1130]. 


63. Origet v. U. S., 125 U. S. 240, 
8 SCt 486, 31 L. ed. 743; Conery v. 
His Creditors, 115 La. 807, 40 S 173; 
Smith v. Geiger, 202 N. Y. 306, 95 NE 
706 [rev 184 App. Div. 930, 118 NYS 
1143, and reh den 203 N. Y. 546, 96 
NE 1130]. 


[a] Rule applied.—Under a stat- 
ute providing that a bill of exceptions 
allowed in any cause shall be deemed 
sufficiently authenticated if signed by 
the judge of the court, the initials of 
the’ judge to an order cannot be re- 


-garded as the signature of the judge, 


or as a sufficient authentication of the 
bill of exceptions. Origet v. U. S., 125 
U.S. 240, 8 SCt 486, 31 L. ed. 7438. 


64. Old Wayne Mut. L. Assoc. v. 
McDonough, 164 Ind. 321, 73 NE 7038; 
Vanderkarr v. State, 51 Ind. 91; Rice 
v. Peo., 15 Mich. 9; State v. Kyle, 166 
Mo. 287. 


‘prejudice is shown). 


- 
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signing by the surname in full and the christian name 
by its initials is generally. sufficient in official sig- 


Official character or title of signer may be ab- 


_[§ 22] 2. By Whom Made. It has been held that 

signatures made by public officers in their official 
capacities to documents which the law requires to 
be signed by them must be made by the officers 
themselves and cannot be made by another in the 
presence and at their direction.®® 


In Quebec officers of the court, including members 
of the bar practicing before it, must affix their own 
signatures to the documents they present to the 


Mode of affixing. It has been held that a type- 
written signature made by a magistrate to an official 
document is insufficient.®§ 


65. Livingston v. Kettelle, 6 Ill. 
116, 41 AmD 166; Shattuck v. Peo., 5 
Ijl. 477; Larimer v. Knoyle, 43 Kan. 
338, 23 P 487; Munden vy. Brunswick, 
4 C. B. 321, 56 ECL 321, 136 Reprint 
530; Canada Permanent Loan, etce., 
Co. v. Todd, 22 Ont. A. 515; Murphy v. 


Boulton. 3. 'U. "Oso BB: XCOnt yee 
nee Vv. Parr, 2 Ur (6 @ a7 Bacon te 
98. 

{a] “Clk.” may be used for 
“Clerk.” | Russell v. Oliver, 78 Tex. 
11, 14 SW 264. 

_Cb] “J. P.” may be used for “Jus- 
tice of the Peace.” Ede v. Johnson, 
15 Cal.-53; Abrams vy. State, 121 Ga. 


170, 48 SE 965; Hawkins v. State, 136 
Ind. 630, 36 NE 419; Green v. Kindy, 
1 Mich. N. P. 41; Sieckman v. Arwein, 
10 Mo. A. 259: Scudder v. Scudder, 10 
No J Le 340. 


[ce] 
tary Public.” 
DELO Ss 


66. 
390. 


[a] Rule applied.—The return up- 
on a warrant calling a town meeting, 
signed by another in the presence and 
at the direction of the constable mak- 
ing the return, was insufficient, the 
statute providing that when the sig- 
nature of a person is required he must 
write it or make his mark. Chapman 
v. Limerick, 56 Me. 390. 


67. Cantin v. Belleau, 15 Que. Su- 
per. 7. See Grondin v. Tisi, 41 Que. 
Super. 530, 4 DomLR 819 (signature 
of an attorney at the bottom of an 
inscription of review which is affixed 
by means of a stamp instead of being 
written by hand is valid, where no 
But see Buz- 
zell v. Harvey, 1 Que. Pr. 214 (hold- 
ing that pleadings signed in the name 
of an attorney in his office and un- 


“N. P.” may be used for “‘No- 
Rowley v. Berrian, 12 


Chapman v. Limerick, 56 Me. 


der his direction are regular). 

68. Sechrist v. York R. Co., 26 Pa. 
Dist. 658. 

[a] Reason for rule—There is 


nothing to authenticate such a signa- 
ture as genuine or as an Official act, 
and also, it is too likely to be erased. 
Sechrist v. York R. Co., 26 Pa. Dist. 
658. 


[b] Rule applied.—The typewrit- 
ten signature of a magistrate to his 
jurat to an affidavit of service will 
support a judgment by default ren- 
dered thereon. Sechrist v. York R. 
Co., 26 Pa, Dist. 658. 
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*SIGNIFY. To announce, communicate, declare, 
or express; to make known by signs or words.? 


SIGNING.* 


SIGNING JUDGMENT.* 
SI INGRATUM DIXERIS, OMNIA DIXERIS.° 


SI JUDICAS, COGNOSCE.® 


SILD. A Norwegian word said to be synonymous 
with “herring.”* 


SILENCE.* 


speak, or who refrains from speaking. 
SILENTIUM IN SENATU EST VITIUM.*° 
SILENT LEGES INTER ARMA." 
SILENT PARTNER.*? 
SILHOUETTE. [§ 1] A. As Portrait.1* Origi- 


nally a portrait in black or some other uniform tint, 
sometimes varied as to the hair or other parts by 
lighter lines or a lightening of shade, showing the 
profile as cast by a candle on a sheet of paper, hence 
any opaque portrait, design, or image in profile;'+ 
a representation of the outline of an object filled 
in with a black color; a profile portrait in black, 
such as a shadow appears to be;+® a shadowgraph, a 


The state of a person who does not 
9 


SIGNIFY—SILK 


shadow picture which may be made by photographic 
process or cut out of a piece of black paper with 
scissors.1® 


[§ 2] B. As Shadow or Outline. Opaque repre- 
sentation or exhibition in profile; the figure made 
by the shadow or a shadowy outline of an object; 
shadow.1!7 


SILICA. Silicon dioxide;!® also referred to as 
a silicic acid in a state of purity.'® 


SILICIOUS MARL.2° A fine sandy, or earthy 
material, consisting of clay,?? silica,°* in the two 
forms of sand,2* and so-called infusorial shields, 
which are the skeletons of microscopic plants.?* 


SILICIUM. The name formerly applied to sili- 
con,2> when it was classed with the metals.*® 


SILICON. A dark, nut-brown, elementary .sub- 
stance, destitute of metallic lustre, and a noncon- 
ductor of electricity; the base of silax or siliea.?* 


SILK.25 The fine, soft thread produced by vari- 
ous species of caterpillars; and hence thread spun, 
or cloth woven, from the above named material.?® 
In its widest and most comprehensive sense the word 
denotes the substance or material which comes from 
the raw silk whatever be its quality.®° 


1. Goodwin v. Hodgkins, 107 Me. 
DO, CI BANITL. 

2. Goodwin v. Hodgkins, supra; 
State v. Klein, 94 Wash. 212, 162 P 


52, 53 [cit Students’ Standard D.]. 


{a] Synonymous terms.—The 
terms ‘to make known, manifest, noti- 
fy, or express in writing their ac- 
ceptance or desire to continue the 
lease” are synonymous with the term 
“signify” as used in a lease providing 
for the renewal thereof provided the 
lessees signified their acceptance in 
writing to the _ lessor. Wiener v. 
Graft 7 Cal. A; 580;°5383; 95 P 167. 

3. See Signatures § 1. 

4 See Judgments §§ 152, 186, 238, 
307, 336, 341, 434. 

5. A maxim meaning “If you af- 
firm that one is ungrateful, in that 
you include every charge.” Black L. 
D. [cit. Trayner Leg. Max.]. 

6 A maxim meaning “If you 
judge, understand.” Peloubet Leg. 
Max. [cit Bouvier L. D.]. 

Wee Reiss v2 Ue Sy 1138) Red. 1001: 

8. Cross references: 

Silence as: 

Admission see Criminal Law §&§ 

1256-1260; Evidence §§ 356-368. 

Authorization or ratification of an- 

other’s fraud see Fraud § 123. 

False representation see Fraud §§ 

12-19. 

Fraudulent concealment of cause of 

action see Limitations of Actions 

§§ 361, 362. 

Ground of estoppel: 

In general see Estoppel § 10. 

Against married woman See Hus- 
band and Wife §§ 404, 489. 

By implied misrepresentation see 
Estoppel § 154. 

Of owner on occupant’s claim for 
value of improvements see Im- 
provements~§ 49. 

Ruling by court on objection of 

counsel see Appeal and Error §§ 

792-799. 


Instructions as to see Criminal Law 
§ 2423. 
Silence of: 
Crime as rendering one an acces- 
sory see Criminal Law § 144. 
Principal as implied ratification see 
Agency §§ 124-131. 
Record as to jurisdictional defects 
as ground for collateral impeach- 
ment see Judgments § 834. 


9. Black L. D. 


[a] “Concealment” distinguished. 
—‘‘Mere silence is quite different 
from concealment.” Stewart Vv. 


Wyoming Cattle Ranch Co., 128 U. S. 
383, 388, 9 SCt 101, 32 L. ed. 439. 


[b] “Suppression of fact” distin- 
guished.—There is a distinction be- 
tween the suppression of a fact and 
mere Silence. Where there is an ob- 
ligation to speak, a failure to speak 
will constitute the suppression of a 
fact; but where there is no obligation 
to speak, silence cannot be termed 
suppression. Chicora Fertilizer Co. v. 
Dunan, 91 Md. 144, 159, 46 A 347, 50 
LRA 401. 


10. A maxim meaning “Silence in 
the senate is a fault.” Peloubet Leg. 
Max. [cit Shrewsbury’s Case, 12 Coke 
94, 95, 77 Reprint 1369]. 

11. A maxim meaning “The power 
of law is suspended during war.” 
Black L. D. fcit Bacon Leg. Max.]. 

[a] Applied in: Pennywit  v. 
Foote, 27 Oh. St. 600, 629, 22 AmR 
340. 

12. See Partnership § 27. 

13. See also Painting 46 C. J. p 
1170; Photograph 48 C: J. p 1055; 
Picture 48 C. J. p 1179; Portrait 49 
Cc. J. p 1088; Shadowgraph ante. 


14. Century D. [quot Frankel v. 
German Tyrolean Alps Co., 121 Mo. 
A; 51, 55,°97_SW 961]. 

15. Webster Dict. [quot Frankel vy. 
German Tyrolean Alps Co., supra]. 


16. Frankel v. German Tyrolean 


Alps Co., supra. 


17. Century D. [quot Frankel v. 
German Tyrolean Alps Co., 121 Mo. A. 
51, 97 SW 961, 962]. \ 

18. Webster New Int. D. 

“Silicon” post. 

19. Webster D. [quot in Electro- 


Silicon Co. v. Hazard, 29 Hun (N. Y.) 


369, 373]. 


20., “Marie 38 -C) Js padtZos 

2i “Clay?” TiC. Sd: pusaes 

22. “Silica” ante. 

23. “Sand” 56 C. J. p 125. 

24. Bridgeport Wood Finishing Co. 
Me pasos 5 Fed. 63, 69, 18 Blatchf. 
459. ; 

{a] Term is considerably  in- 
definite: There is no distinctive char- 


acter which would separate any par- 
ticular earth as “‘silicious marl’ from 
one hundred or one. thousand other 
earths, differing from each other ob- 
viously in texture, color, and chemical 
composition. Bridgeport Wood Fin- 
ishing Co. v. Hooper, 5 Fed. 63, 69, 18 
Blatehf. 459. 


25. “Silicon” post. 


26. Worcester D. [quot Electric 
Smeiting, ete., Co. v. Carborundum 
Co., 102 Fed. 618, 620, 42 CCA 5387]. 


{a] “The name silicium was given 
by those who supposed it to be a 
metal like sodium.” Hlectric Smelt- 
ing, etc., Co. v. Carborundum Co., 102 
Fed. 618, 620, 42 CCA 537. = 


27. Webster D. [quot Electro-Sili- 
oe Co. v. Hazard, 29 Hun (N. Y.) 369, 
volo. 

28. In tariff schedules see Customs 
Duties § 41. 


__29. Webster D. [quot Lowder y. 
Union Transfer Co., 79 Cal. A. 598, 250 
P 703, 704]. 


30. Wilman y. Great Northern R. 
Co., 16 R._& Can. Tr. Cas. 395, 399: 


*By CAROLAN JEFFERSON WALSH (Signify—Slavery 


inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SILK—SIMILAR 


Phrases: “Raw silk,” “silk braids,”22 “silk co- 
coons,’””* “silk dyers,”?* “silk noil yarn,”?* and “silk 
webb.”6 

SILL. In railroad terminology one of the main 
longitudinal timbers which are connected transverse- 
ly by the end bolsters and cross-ties.37 


Sill step. A U-shaped iron attached to the sill of 
a car as a step for train men;*® a strip of iron in 
the nature of a stirrup.®® 

SILO. A receptacle intended to preserve and store 
forage*® in edible condition, to be used during the 
winter and the spring.*? 


SILT. Mud,*? or fine earth, deposited from run- 
ning or standing water.*® 

SILVA CAIDUA. Coppice; every manner of 
wood which can be cut down and will grow again;*# 
a term including wood of every description which, 
after the tree has been cut, grows from the stool 
or root.*° 

SILVER.*® <A white metallic element, sonorous, 
ductile, very malleable, and capable of a high degree 
of polish.4* The term is employed also in referring 
to a medium of exchange in use in this country.*§ 


Slo see Raw 562°C, U.sp 1150: [a] 
that may be synonymous. 
32. Paterson v. U. S., 159 Fed. 320. v. Magniac, [1891] 3 Ch. 306, 382. 
We a) See Cocoons 11 C. J. p 939 note! 46 See also Gold 28 C. J. p 712. 


Silver as: 


“Seasonable wood” is a term 
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¥ Phrases: “Silver certifieate,”4® “silver Coin, 22 
silver plate,”>! “silver salt.”52 


SILVER-BEARING ORE. A portion of vein mat- 
ter which has been extracted from a lode and as- 
sorted, separated from the mass of waste rock and 
earth, and thrown aside for milling or smelting pur- 
poses, or taken away from the ledge.®? 


SI_ MELIORES SUNT QUOS DUCIT AMOR, 
PLURES SUNT QUOS CORRIGIT TIMOR." 


SIMILAR. [§ 1] A. In General.®> The word is 
derived from the Latin word “similar,” meaning 
“hke.”°S The dictionary definitions of the term are 
said to be unsatisfactory,®’ since the word has in 
use and according to the lexicographers two distinet 
meanings,** both of which have been recognized by 
the courts.°® However, the term has been generally 
defined as like; having a resemblance; resem- 
bling;®° homogeneous; uniform.*1 


[§ 2] B. As Exact Resemblance. The term is 
often used to denote sameness in all essential par- 
ticulars.°? Thus it has been defined as exactly 
alike;°* exactly corresponding ;*? identical;*® pre- 

54. A maxim meaning “If those, 
are better who are led by love, those 
are the greater number who are cor- 


rected by fear.’”’ Black L. D. [cit Coke 
Hitt39 2). 


Dashwood 


34. Cramer, ete, Co. v. National 
Surety Co. of New York (N. J.) 134 
PAM LC, Tle. 


35. Wilman v. Great Northern R. 
Wor elG yk. .6c,Oan.. Ir. Cas. 395, (399. 


86. Brunt-v. Midland R.‘Co., 2 H. 
& C. 889, 891, 159 Reprint 368. 


37. Hill v. Minneapolis, etc., R. 
Co., 160 Minn. 484, 200 NW 485, 486. 


[a] “Sills” are divided into side 
sills, intermediate sills, and center 
sills.—The end sill is the transverse 
member of the under frame of a car 
framed across the ends of all the 
longitudinal sills. In passenger cars 
the end sill comes directly under the 
end door; the platform with its vari- 
ous parts usually being a separate 
construction. The platform end sill 
is the transverse end piece of the plat- 
form frame, and is also called the 
end timber and buffer beam on pas- 
senger equipment cars. The sill step 
as used in railway service is a mere 
step of iron or steel fastened secure- 
ly to the sill of freight cars and to 
cars in a passenger train without end 
platforms. They hang down from the 
“sill” of the car, and are distinctly 
different equipment from the pas- 
senger steps leading in and out of a 
passenger coach such as the alleged 


defective step in this case. Hill v. 
Minneapolis, ete., R. Co., 160 Minn. 
484, 200 NW 485, 486. 

38. Car Builders’ Enc. Am. R. 


Assoc. [quot Hill v. Minneapolis, etc., 


R. Co., 160 Minn. 484, 200 NW 485, 
486]. 

39. Hill v. Minneapolis, etc., R. Co., 
supra. 

40. “Forage” 26 C. J. p 794. 

41. Ryder v. Schlichter, 126 Fed. 


487, 61 CCA 469. 

42. “Mud” 42 C. J. p 1411. 

43. Webster Int. D. [quot State v. 
New Orleans Water Works Co., 107 La. 
i 15,.00 87395). 

44. Dashwood v. Magniac, [1891] 3 
Ch. 306, 382. . 

“Coppice” 13 C. J. p 938. 

45. Dashwood v. Magniac, [1891] 3 
Ch. 306, 384. 


Coin or money see Coin 11 C. J. p 956 
note °363) Curreney 17 Cs Ja pp, 407 
note 78; Current Money 17 C. J. p 
409 note 380 [al; Specie post. 

Legal tender see Payment §§ 22, 23. 

Medium of payment see Bills and 
Notes § 231. 

Precious metal see Precious Metals 
49°C. J. p 1320. 


Standard of value see Gold 28 C. J. 
p 713 note 19 [a]. 
Silver payment: 

Evidence of see Payment §§ 182, 225, 
258. 


Instrument as affected by the inser- 
tion of a provision for see Altera- 
tion of Instruments § 47. 


Power of court to make judgment call 
for see Judgments § 140. 


Provisions for see Bonds § 116. 
47. Webster New Int. D. 


48! Cook y. State, 130 Ark. 90, 196 
SW 922, 924. 
49. Silver certificate: 


As currency or money see Currency 17 
CG. Ji p 405; Money § 35/9 United 


States Currency [39 Cyc 802]. 
Included in “securities” see Securities 
§ 3 
50. See Coin 11C. J. p 955. 
Silver coin: 
Contraband of war see War [40 Cyc 
3591. 
Description of, in indictment for: 
Counterfeiting § 50. 
False Pretenses § 35. 
Larceny § 276. 


51. Atwater v. Woodbridge, 6 
Conn. 223, 229, 16 AmD 50. See also 
Plate 48’C. J. p 1224, 


52. Newport Co. v. U. S., 12 Cust. 
A. 115, 116. See Salt 55 C. J. p 1347 
note 12. 


53. State v. Berryman, 8 Nev. 262, 
270 (where it was said that such is 
the meaning of the term as used in an 
indictment for grand larceny of silver- 
bearing ore). 


55. See’ also Similarity post. 
Similar: 
Acts see Evidence §§ 835-838. 
Occurrences See Evidence §§ 839-855. 


56. State v. Birmingham, 160 Ala. 
196, 200, 48 S 843. 

57. wbDrucker’ vz 29: Pa. 
Dist. 989, 992. 

58. Stowell vy. Blanchard, 122 Me. 
368, 119 A 866, 868. 


59. Stowell v. Blanchard, supra. 


60. Worcester D. [quot State v. 
CCMs ae 160 Ala. 196, 200, 48 S 
3]. 


[a] “Bquivalent” distinguished.— 
In re Bonsall’s Est., (Pa.) 135 A 724, 
725. “Equivalent” 21 C. J. p 818. 


61. Webster D. [quot in Frankel v. 
German Tyrolean Alps Co., 121 Mo. A. 
51, 56, 97 SW 961; Checotah Commer- 
cial Nat. Bank v. Phillips, 61 Okl. 179, 
160) PP. 920, 921i Com. va, Nanees i158: 
Ky. 444, 165 SW 423, 424 [quot Cyc]. 


62. Com. v. Fontain, 127 Mass. 452, 
455 [quot Stowell v. Blanchard, 122 
Me. 368, 119 A 866, 868; Drucker v. 
Potruch, 29 Pa. Dist. 989, 992]; Orr v. 
ea (Tex. Civ. A.) 45 SW 629, 


Potruch, 


63. Krakowski v. U. S., 161 Fed. 
88, 89, 88 CCA 252; Neff v. Gas, etc., 
Shop, 232 Ky. 66, 22 SW (2d) 265, 267. 


[a] Primary meaning as given by 
Webster. —Krakowski v. U. S., 161 
Fed. 88, 89, 88 CCA 252. 


64. Webster D. [quot State v. 
Birmingham, 160 Ala. 196, 200, 48 S 
848; Com. v. Nance, 158 Ky. 444, 165 
SW 423, 424; Stowell v. Blanchard, 
122 Me. 368, 119 A 866, 868; Frankel 
v. German Tyrolean Alps Co., 121 Mo. 
A. 51, 56, 97 SW 961; Checotah Com- 
mercial Nat. Bank v. Phillips, 61 Okl. 
179, 160 P 920, 921; Drucker v. Pot- 
ruch, 29 Pa. Dist.1989, 992;  Orrtw. 
Wright, (Tex. Civ. A.) 45 SW 629, 
634]. 


65. Neff v. Gas, etc., Shop, 232 Ky. 
66, 22 SW (2d) 265, 267. 

[a] In some cases it may mean 
identical or exactly alike, although 
generally it does not. Fletcher v. In- 
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cisely alike;°® precisely like;®? 
ly;°8 resembling in all respects.®® 


{[§ 3] C. As Partial Resembiance. 
often used to denote a partial resemblance only,’° 
and indeed the general interpretation’? and the 
meaning usually assigned by the courts,’* is the 
definition—nearly corresponding, resembling in many 
respects, somewhat like, having a general likeness.7? 
It is likewise defined as having characteristics in 
common; like in form, appearance, size, qualities, 
relations, ete.; having a more or less marked resem- 
blance to each other or one another; in some respects 
bearing a resemblance as to something 
The term does not mean,*® 
same” or identical 


identical ; 
implied or specified.‘ 
or have the significanee,‘’® of ‘the 
in form and substance. 


resembling close- 


SIMILAR—SIMILITUDE 


cases,”7S “similar character in all material re- 


spects,”?® “similar construction,’*®® “similar deserip- 


The word. is 


tion,”*! “similar household effects,”*? “similar insti- 
tutions,”’* “similar intelligence,”’* “similar jurisdic- 
tion,”’® “similar occurrenee,”’*® “similar offense, 
“similar officers,’’’ “similar order,”*® “similar pur- 
poses,”®° “similar property,”®! “similar services, 
“similar treatment” ;°* 
“other similar appliances,”®® and “substantially sim- 
ilar circumstances and conditions. 


SIMILARITY.?? 
things;®* having a resemblance.°® do 
not mean identical,! and it has been said that it in 
cludes only the idea of casual hkeness.? 


SIMILITER.* 


9987 


9992 


also “or similar uses,”®* 


296 


Resemblance between different 
The term does 


The word is derived from the 


[§ 4] D. Phrases. “Similar acts,’ “similar SIMILITUDE.* 

terstate Chemical Co., 94 N. J. L. 382,| Gas, ete., Shop, 232 Ky. 66, 22 SW | 454. 

110 A 709, 710. See infra § 3. (2d) 265, 267. 88. Weld v. May, 9 Cush. (Mass.) 
66. State v. Birmingham, 160 Ala. 74 Century D. [quot State v.| 181, 191. 

196, 200, 48 S 843; Stowell v. Blanch-| Birmingham, 160 Ala. 196, 200, 48 S 89. Tice v. Supreme Lodge K. P,, 


ard, 122 Me. 368, 119 A 866, 868. 


67. Webster D. [quot Frankel v. 
German Tyrolean Alps Co., 121 Mo. A. 
51, 56, 97 SW 961; Checotah .Com- 
mercial Nat. Bank v. Phillips, 61 Okl. 
179, 160 P 920, 921; Drucker v. Pot- 
ruch, 29 Pa. Dist. 989, 992 (substitut- 
ing “alike” for ‘“‘like’’); Orr v. Wright, 
(Tex. Civ. A.) 45 SW 629, 634 (substi- 
tuting “alike” for “like’)]; Com. v. 
Nance, 158 Ky. 444, 165 SW 423, 424 
[quot Cyc]. 


68. Webster D. [quot Drucker v. 
Potruch, 29 Pa. Dist. 989, 992]. 
69. Webster D. [quot Frankel v. 


German Tyrolean Alps Co., 121 Mo. 
A. 51, 56, 97 SW 961; Checotah Com- 
mercial Nat. Bank v. Phillips, 61 Okl. 
179, 160 P 920, 921; Orr v. Wright, 
(Tex. Civ. A.) 45 SW 629, 634]; Com. 
v. Nance, 158 Ky. 444, 165 SW 423, 424 
[quot Cyc]. 


70. Com. v. Fontain, 127 Mass. 452, 
454 [quot Stowell v. Blanchard, 122 
Me. 368, 119 A. 866, 868; Drucker v. 
Potruch, 29° Pa. Dist: -989, 992]; Orr 
v. Wright, (Tex. Civ. A.) 45 SW 629, 
634. 


71. Neff v. Gas, etc., Shop, 232 Ky. 
66, 22 SW (2d) 265, 267; Fletcher v. 
Interstate Chemical Co., 94 N. J. L. 


332, 110 A 709, 710. 


72. Fletcher v. Interstate Chemi- 
eal Co., supra. 


73.) Webster .D. . [quot U.S.) ae 
Komada, 162 Fed. 465, 468, 89 CCA 
385; Erankel v. German Tyrolean 
AlDSUG@o., sted IMos AL Salish 669i oN 
961; Greenbaum v. De Jong, 166 NYS 
1042, 1044; Scott v. State, 107 Oh. St. 
475, 141 NE 19, 23; Checotah Commer- 
cial Nat. Bank v. Phiilips, 61 Okl. 179, 
160 P 920, 921; In re Bonsall, 288 Pa. 
39,135 A 724, 725; Drucker v. Potruch, 
29 Pa. Dist. 989, 992; Orr v. Wright, 
(Bex Civ.” A.) (45) Sw "629; 634: 
Fidelity, etc., Co. v. Brown, 92 Vt. 390, 
394, 104 A 234]; State v. Birmingham, 
160 Ala. 196, 200, 48 S 843; Neff v. Gas, 
etc., Shop, 282 Ky. 66, 22 SW (2d) 
265, 267; Com. v. Nance, 158 Ky. 444, 
165 SW 423, 424 [quot Cyc]; Stowell 
cag epchetd, 122 Me. 368, 119 A 866, 


fa] “A thing which is somewhat 
like, or resembles in many respects, 
another thing is similar thereto,” 
Peo. v. Standard Home Co., 59 Colo. 
355, 360, 148 P 869. 


[b] “Somewhat alike.”—Neff  v. 


“to each other or one 
another” and “as to something im- 
plied or specified’); Drucker v. Pot- 
ruch, 29 Pa. Dist. 989, 992]. 


{a] Other definitions.—(1) ‘“Bear- 
ing resemblance to something else; 
being like in quality, nature, degree, 
purpose or other characteristics.” 
New Standard D. [quot In re Bonsall, 
288) Pals 39% 1350 AW 124 eer 2oil eee) 
“Having a marked resemblance or 
likeness; of a like nature or kind.” 
Oxford D. [quot In re Bonsall, supra]. 


75. State v. Weston, 29 Mont. 125, 
132, 74 P 415; Mitchell v. McCullough, 
L2-OhME rsiCt. 463, .so4 pee Ol Orr. 
Dee. 4715 an re Bonsall, 288" Par 39, 
135s A 724,425. 


[a] Strictly speaking (1) a thing 
cannot be similar to itself. Rhode 
Island Hospital Trust Co. v. Olney, 16 
Re T. 184,5 135, “3, Avg JMS een (2) sai cAc= 
curately speaking, ‘similar’ does not 
mean the same; in fact, it would mean 
that while it resembled, it was not 
the same.” Mitchell v. McCullough, 


843 (omitting 


IZ 2Ohd Cire Ct Toon 164.84" OneOir: 
Dec. 471. 
[b] Does. not mean identical in 


form and substance, but having char- 
acteristics in common. State vy. Wes- 
ton, 29 Mont. 125, 132, 74 P. 415. 


76. Fidelity, etc., Co. v. Brown, 92 
Vt. 390, 394, 104 A 234. 


77. See Evidence §§ 835, 838. 

78. Smith v. Newark, 33 N. J. Ea. 
545, 551. 

79. Wanamaker v. U. S., 12 Cust. 


App. 193, 195. 


80. Standard Fireproofing Co. v. 
St. Louis, ete., Fireproofing Co., 177 
Mo. 559, 76 SW 1008, 1012. 


81. See Customs Duties § 23 note 
92 [b]. 
82. U. S. v. Grace, 166 Fed. 748, 


749, 92-CCA 596. 


83. Rhode Island Hospital Trust 
or Vv. Olney, 16 Rip 1845 asa airs 


84. Barker v. Ohio River R. Co., 51 
es Va. 423, 429, 41 SE 148, 90 AmSR 


85. See Chahoon v. Com., 21 Gratt. 
(62 Va.) 822, 826. 3 


86. See Hvidence §§ 839-855. 
87. Com. v. Fontain, 127 Mass. 452, 


Yor later cases, developments and changes in the law see Annotations, 


Same title and section number. 


123 Mo. A. 85, 100 SW 519, 526. 


90. Oteiza v. Jacobus, 136 U.S. 330, 
337, 10 SCt 1031, 34 L. ed. 464;: In 
re Lincoln, 228 Fed. 70, 72; In re Mc- 
Phun, 30 Fed. 57, 59. 


91. Baltimore v. Goil, 106 Md. 684,. 
68 A 282, 284. 


[a] “Similar residential property.” 
—Re Winnipeg Charter, (Man.) 68 
ies 506, 517, [1922] 2 WestWkly 

oO. 

92. U.S. v. Morton, 65 Fed. 204, 
208,413 CCA 151. 

[a] “Similar services in civil 
suits.”—Duclos v. Harris County 


(Tex. Commn. A.) 298 SW 417, 418. 


93. O’Malley v. Mack International 
Motor Truck Corp., (Mo. A.) 31 SW 
(2d) 554, 559. 


94 Preston yv. Likes, 103 Md. 191, 
62 A 1024, 1026. 


95. Chicago, etc., R. Co. v. Chicago, 
pee R. Co., 113 Wis. 161, 169, 89 NW 


96. Interstate Commerce Commn. 
v. Baltimore, etc., R. Co., 225 U. S. 326, 
82 SCt 742, 56 L. ed. 1107, AnnCas 
19144 504; Pennsylvania R. Co. v. 
International Coal Min. Co., 173 Fed. 
1, 18, 4, 97 CCA. 3838. 


97. See Similar ante. 


98. Rhode Island Hospital Trust 
Co. ve -Olney, 1160 Ro i 184, 13 A Ese 
119 [quot In re Bonsall, 288 Pa. 39, 
135 A 724, 725]. 


99. Wassenich v. Denver, 67 Colo. 
456, 186 P 538, 536. 


1. Wassenich v. Denver, supra. e 


[a] “Similarity is not identity.»— 
Rhode Island Hospital Trust Co. vy. 
ere ace an eae LS) SAWS 
quo n_re Bonsall, 288 Pa. 39, 

A 724, 725). ora 


2. Crabbe Synonyms [quot Mitch- 
ell v. McCullough, 12 Oh. Cir. Ct. 763, 
764, 4 Oh. Cir. Dec. 471]. 


3. See Pleading § 1145. 
4 See also Similar ante. 
Similitude: 


Element of counterfeiting se = 
‘terfeiting §§ 18-20. 5 ee 


Method of imposing customs duties 
see Customs Duties § 47. 


— 


SIMILITUDE—SIMULATE 


ee ieee , : z 
Latin “similitudo,”® and means likeness in consti- 


tution, qualities, or appearance; similarity; resem- 
blance.® 


_Phrases: “In resemblance or similitude,”? “in the 
similitude of,’ “similitude or likeness.”? 


SIMILITUDO LEGALIS EST CASUUM DIVER- 
SORUM INTER SE COLLATORUM SIMILIS 
RATIO; QUOD IN UNO SIMILIUM VALET, VAL- 
EBIT IN ALTERO, DISSIMILIUM, DISSIMILIS 
EST RATIO.*° 


SIMONIA EST VOLUNTAS SIVE DESIDERI- 
UM EMENDI VEL VENDENDI SPIRITUALIA 
VEL SPIRITUALIBUS ADH ARENTIA.1! 


SIMONY. In English ecclesiastical law the crime 
of buying or selling ecclesiastical preferment or the 
corrupt presentation of anyone to an ecclesiastical 
benefice for money or reward,!? of which the com- 
mon law does not take notice to punish it. 


SIMPLE. Pure; unmixed; not compounded; not 
aggravated; not evidenced by sealed writing or rec- 
ord.1# 


Simple addition.1> The process of uniting inde- 
pendent amounts in one sum.?® 


Simple sentence.'7 Under the rules of syntax, a 


‘sentence where only one principal statement is 


[58 C.J.] 735 


made.18 


Other phrases: “Simple accident,”?9 “simple ad- 
ministration,”*® “simple applianee,’”2t “simple as- 
sault,”** “simple bond,”?* “simple blockade,”24 “sim- 
ple contract,”?* “simple doubt,”?* “simple imprison- 
ment,”** “simple interest,”?* “simple larceny,”2® 
“simple license,”*° “simple melancholia,”?? “simple 
negligence,”*? “simple running accounts,”?? “simple 
trust,”** and “simple tool.’’?5 


SIMPLEX.?*® 
fied.** 


Simplex obligatio. 
without a condition.?§ 


SIMPLEX COMMENDATIO NON OBLIGAT.?° 


SIMPLEX ET PURA DONATIO DICI POTERIT, 
UBI NULLA EST ADJECTA CONDITIO NEC 
MODUS.?*° 


SIMPLICITAS EST LEGIBUS AMICA, ET 
NIMIA SUBTILITAS IN JURE REPROBATUR.*! 


SIMULATE.*? To assume the mere appearance 
of, without the reality ;** to assume the signs or in- 
dications of falsely; to counterfeit; feign; imi- 
tate.+# 


Simulated. Counterfeited; feigned; pretended.*® 


Simple; single; pure; unquali- 


A single obligation; a bond 


5. State v. McKenzie, 42 Me. 392, 
394. 

6. Century D. 

[a] “Forged” or 
synonymous.—See State v. 
zie, 42 Me. 392, 394. 

7. U.S. v. Otey, 31 Fed. 68, 69. 


8. State v. McKenzie, 42 Me. 392, 
394. 

[a] “Similar” distinguished.— 
State v. McKenzie, 42 Me. 392, 394. 


95" State vy. Harris, 27; IN. Cs ‘287, 
295. 

[a] Equivalent to “in imitation 
Of State, vo Harris, 200 NeucCog 28, 
295. 

10. A maxim meaning ‘‘Legal sim- 
jlarity is a similar reason which gov- 
erns various cases when compared 
with each other; or what avails in 
one similar case will avail in the 


“counterfeit” 
MckKen- 


other. Of things dissimilar the rea- 
son is dissimilar.” Black L. D. [cit 
Coker Litt..191}. 


11. A maxim meaning “Simony is 
the will or desire or buying or selling 
spiritualities, or things pertaining 
thereto.” Peloubet Leg. Max. See 
Simony post. 


12. State v. Buswell, 40 Nebr. 158, 
167, 58 NW 728, 24 LRA 68. 


[a] If a “magic healer” had any 
divine power and was selling it he 
was guilty of the common-law of- 
fense of simony. Bennett v. Ware, 
4 Ga. A. 298, 61 SE 546, 551 (per Pow- 
ell, J.). 

[b] Rector’s bond void for simony. 
—Fleicher v. Sondes, 3 Bing. 501, 11 
ECL 247, 4 Reprint 826. 


13. Satterlee v. Williams, 20 App. 
CD, ©), 3935-412. 


14. Black L. D. 
15. “Addition” 1 C. J. p 1190. 
16. In re Manhattan Bridge No. 3 


in City of New York, 108 NYS 366, 
367. 


17. “Sentence” ante. 

18. San’. Antonio, “ete., RR. Co. ve 
Dawson, (Tex.) 201 SW 247, 251. 

19. Fidelity, etc.,,Co.' v. Cutts, 95 
Me. 162, 164, 49 A 673. 

“Becident? ly C.J. p890. 

20. Chiniquy v. Begin, 
DomUlR 347, 349. 

21. Simple appliance: 


Assumption of risk in use of see Mas- 
ter and Servant § 959. 


Master’s duty to inspect see Master 

and Servant § 934 note 19. 

22. See Assault and Battery §&§ 
175-195. 

23. See Bonds § 1 note 7 [a]. 
Fai See War [40 Cyc 364 notes 50- 
or . 

25. See Contracts § 12. 

Simple contract: 

Creditor § 2 note 98. 
Debt § 8. 


26. Hampton y. State, 50 Fla. 55, 
39 S 421, 429. 

[a] Distinguished from  “‘intri- 
cate” or “complicated” doubt.— 
Hampton v. State, 50 Fla. 55, 39 S 421, 
429. ‘ 


“Doubt” 19 C. J. p 447. 


(Que.) 20 


27. See Criminal Law § 3240 note 
19 [a]. 

28. See Interest § 2. 

29. See Larceny § 3. 

30. Wynn v. Garland, 19 Ark. 23, 


82, 68 AmD 190. 
Mere license see License § 173. 
31. See Insane Persons § 113. 


32. California, etc., Sugar Refining 
Corp. v. Harris County Houston Ship 


Channel Nav. Dist., 27 F. (2d) 392, 
394. 
33. Riddle v. Riddle, 38 Oh. A. 132, 


175 NE 757, 760. 
34 See Trusts [40 Cyc 30]. 


35. Simple tool: 


Assumption of risk in use of see Mas- 
ter and Servant § 959. 


Master’s duty to inspect see Master 
and Servant § 534 note 19. 


36. See Simple ante. 
ols, Black i. D: 
38. Black L. D. 


[a] Double or conditional bonds 
distinguished.—Burnside v. Wand, 
rt Mo. 531, 71 SW 337, 342, 62 LRA 


39. A maxim meaning ‘‘mere com- 
mendation does not bind.” Burrill L. 
D. [cit 2 Kent. Comm. 485]. 


[a] Applied in: Dugan vy. Cureton, 
? Ark. 31,' 41, 81° AmD) 727: Raymon 
v. Mitchell, Md. Ch. 496, 499; Ander- 
son v. McPike, 86 Mo. 293, 300; Lan- 
der v. Sheehan, 32 Mont. 25, 31, 79 P 
406; Quintard v. Newton, 28 N. Y. 
Super. 72, 85; Adams v. Soule, 33 Vt. 
538, 544; Shoemaker vy. Cake, 83 Va. 
1, 8, 1 SE 387; McRae v. Froom, 17 
Grant Ch. (Ont.) 357, 358; Widder v. 
Buitalo,. ete BR. Coy 247 Wa Cl-@s bs 
(Ont.) 520, 535. 


40. A maxim meaning “A gift is 
said to be pure and simple when no 
condition or qualification is annexed.” 
Bouvier L. D. [cit Bracton]. 


41. A maxim meaning ‘Simplicity 
is a favorite of the laws, and too 
great subtlety in law is reprobated.” 
Burrill L. D. [cit Vernon’s Case, 4 
Coke la, 5b, 76 Reprint 845]. 


42. See Simulation post. 


43. Harryman v. Harryman, 93 
Kan. 223, 144 P 262, 265, AnnCas 
1915B 369. See Cartwright v. Bam- 
berger, 90 Ala. 405, 410, 8 S 264. 


44. Harryman v. Harryman, 93 
Kan. 223, 144 P 262, 265, AnnCas1915B 
369. 


“Counterfeit” see Counterfeiting 
Sale 
45. Worcester D [quot Cart- 


wright v. Bamberger, 90 Ala. 405, 410, 


8 S 264]. 
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Simulated contract. One which, although clothed 
in concrete form, has no existence in fact.*® 


SIMULATION.‘*7 Act of simulating, or assum- 
ing an appearance which is feigned, or not true; 
counterfeiting.48 In the civil law, misrepresenta- 
tion or concealment of the truth; as where parties 
pretend to perform a transaction different from that 
in which they really are engaged;*® a feigned, pre- 
tended act, which assumes appearance without real- 
ity.°° In French law, collusion; a fraudulent ar- 
rangement between two or more persons to give a 
false or deceptive appearance to a transaction in 
which they engage.*! 


Phrase: “En declaration de simulation.’>? 


SIMULTANEOUS.®? A word of comparison®* 
meaning that two or more occurrences or happenings 
are identical in time.°° 


Applied to machinery, the word has some elas- 
ticity®® and does not necessarily imply absolute syn- 
chronism*®* from beginning to end.°** 


Phrase: “Simultaneous approach.”®® 


SIMULTANEOUSLY.°®° In a strict sense, at pre- 
cisely the same instant;°! but in a broader sense, 
at the same time;°? not at the same instant but at 
substantially the same time.®® 


SIMULATE—SINCE 


In a mechanical sense. The word when used to 
describe the operation of parts of a machine can 
readily be construed to mean that the parts oper- 
ate unitedly, harmoniously, and in concord.** 


Phrases: “Simultaneously or approximately so,”®> 


“simultaneously with said improvement.”®® 


SINCE. [§ 1] A. As Adverb. In the time passed, 
counting backward from the present; before this 
or now; from any time forward to the present.°* 


[§ 2] B. As Preposition. After;*® from the time 
that;°® during or within the time after;’° ever aft- 
er, or at a time after;‘1 from and after the time, 
occurrence, or existence of;7* from the time of;‘° 
from the time that."* 


[§ 3] C. Comparisons and Distinctions. The term 
is not identical in meaning with “subsequently,”’*® 
although it is indicated that there is no substantial 
difference,7® and moreover it has been construed not 
to mean “ever since.’’77 


[§ 4] D. Period Included. While it is said that 
the term necessarily refers to the past, and never 
extends into the future,7’ and that its appropriate 
sense includes the whole period between an event 
and the present time,’® although it may refer to 
any time after a certain event, even though such 


COnmi. 
143 La. 


46. Hibernia Bank, etc., 
Louisiana Ave. Realty Co., 
962, 79 S 554, 556. 


[a] It may at any time and at the 
demand of any person in interest be 
declared a sham and may be ignored 
by creditors of the apparent vendor. 
Hibernia Bank, etc., Co. v. Louisiana 
Ave. Realty Co., 143 La. 962, 79 S 554, 
556. 


47. See Simulate ante. 


48. Webster D. [quot Harryman v. 
Harryman, 93 Kan. 223, 144 P 262, 
265, AnnCas1915B 369]. 


49. Black L. D. [cit Mackeldey 
Rom. L. 181]. 


50. Houghton vy. Houghton, (La.) 
116 S 493. 
[a] The truth is not impaired by 


any false or simulated statement.—A 
fact simulated is deemed not to exist. 
Anything done in simulation is void. 
Hernandez v. Fernandez, 17 Porto 
Rico 103, 107. 


[b] Subject to attack.—Being en- 
tirely without effect, it may be dis- 
regarded or attacked collaterally by 
any interested person. Houghton vy. 
Houghton, 165 La. 1019, 116 S 493. 


51. Black L. D. [quot Sere v. Dar- 
by, 118 Ga. 619; 43 1S 255, 258. 


52. Hoffmann y. Ackermann, 
ila. 1070, 35 S 293, 294. 


53. Simultaneous: 
Actions see Abatement and Revival § 
(ha 


110 


Attachments see Attachment § 
(in general), § 589 (priorities). 

Conveyances, as creating easements 
by implication see Easements § 104 
text and note 27. 


Exemptions § 11. 


Suits in equity and at law, compelling 
election between see Equity § 15 
text and note 42. 


Supplementary proceedings see Hxe- 
cutions § 947. 
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Terms of court see Courts § 241. 


54 Brush EFlectric Co. v. Western 
Electric Co., 69 Fed. 240, 244. 


55. Brush Electric Co. v. Western 
Bletcric Co., supra. 


56. Westinghouse Mach. Co. v. C. 
& G. Cooper Co., 245 Fed. 463, 468. 


57. Westinghouse Mach. Co. v. C. 
& G. Cooper Co., supra; Highland 
Glass Co. v. Schmertz Wire Glass Co., 
178 Fed. 944, 963, 102 CCA 316. 


[a] Events may be substantially 
or relatively simultaneous, although 
not. absolutely so. Westinghouse 
Mach. Co. v. C. & G. Cooper Co., 245 
Fed. 463, 468. 


58. Westinghouse Mach. Co. v. C 
& G. Cooper Co., 245 Fed. 463, 468. 


59. Knox vy. Abrams, (Or.) 286 P 
lr, asi tes 

60. See Simultaneous ante. 

61. American Trust, ete, Co. v. 


Eckhardt, (Ill.) 162 NE 843, 846. 


62. United Shirt, etc., Co. v. Beat- 
tie, 149 Fed. 736, 742, 79 CCA 442; 
State v. Columbus, etc., Electric Co., 
103 Ohio St. 280, 133 NE 487, 488. 


63. Cloyes y. Middlebury Electric 
Cos 8 0)eVite 109, 66) A039, 10LoN att 
LRANS 693. 


64 KE. J. Manville Mach. Co. v. Ex- 
celsior Needle Co., 167 Fed. 538, 540, 
93 CCA 216. 


65. American Trust, etc. Co. v. 
Pceheudy 331 Ill. 261, 162 NE 843, 


66. State v. Columbus, etc., Elec- 
ee Co., 103 Oh. St. 280, 183 NE 487, 


67. Webster D. [quot Smith v. 
State Auditors, 85 Mich. 407, 409, 48 
NW 627]. 


_68. Webster D. [quot In re Cre- 
tiew, 6 F. Cas. No. 3,390]; Lawver v. 
Great Northern R. Co., 97 Minn. 36, 
105 NW 1129. 


[a] Its proper signification.— 
Webster D. [quot In re Rosenfeld, 20 
F. Cas. No. 12,058]. 


69. Webster D. [quot In re Cre- 
tiew, 6 F..Cas. No. 3,390]. 


{a] Its primary signification.—In 
re Cretiew, 6 F. Cas. No. 3,390. 


70. Standard D. [quot State v. 
Mathews, 68 W. Va. 89, 69 SE 644, 
650 (quot Keller vy. Keller, 121 Kan. 
520, 247 P 433, 49 ALR 113)]. 


71. Standard D. [quot State v. 
Mathews, supra (quot Keller v. Kel- 
ler, supra) ]. 


72. Standard D. [quot State v. 
Mathews, supra (quot Keller y. Kel- 
ler, Supra) ]. 


73. Worcester D. [quot In re Ros- 
enfeld, 20 F. Cas. No. 12,058, 2 Nat. 
Bankr. Reg. 116]. 


74. Lawver v. Great Northern R. 
Co., 97 Minn. 36, 105 NW 1129. 


75. In re Rosenfeld, 20 F. Cas. No. 
12,058. 
fa] Subsequently compared.—It 


is similar in meaning to ‘‘subsequent- 
ly” but not identical. In re Rosen- 
feld, 20 F. Cas. No. 12,058. 


76. In re Cretiew, 6 F. Cas. No. 
3,390. 
77. Edison Electric Light Co. v. 


puta b se L. Assur. Soc., 55 Fed. 478, 


[a] In a bill for infringement of 
letters patent alleged to have been 
issued in 1879 and assigned to the 
complainant. in 1880, an averment of 
an infringement of the latter’s rights 
“since” the date of the patent will be 
construed as meaning after or subse- 
quent to the date of the patent and 
not “ever since” that time. Edison 
Hlectric Light Co. v. Hquitable Life 
Assur, Soc. of U. S., 55 Fed. 478, 480. 


78. Smith v. State Auditors, 85 
Mich. 407, 409, 48 NW 627. : 


79. Webster D. [quot In re Rosen- 
feld, 20 F. Cas. No. 12,058]. e 


A 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SINCE—SINGLE 


time does not cover the whole period,®® yet it is 
held that the word is not always limited in meaning 
to the time between the present and a certain past 
event, or to a space of time between two certain 
events, for it sometimes reaches beyond the present 
and embraces future time.*! 


“Since” a certain date does not ordinarily include 
that date.’? 


Phrases: “Since October 5,”83 “since the first day 
of last year,”’** “since the 9th day of April, 1873.”8* 


SINE ANIMO REVERTENDI. Literally “With- 


out the intention of returning.’”’’® 


SINECURE. An office’? which has revenue with- 
out employment.§§ 


SINE DIE. Literally “Without day.” A final ad- 


journment.®® 


SINE POSSESSIONE USUCAPIO PROCEDERE 
NON POTEST.°° 


SINE QUA NON. Literally “Without which not.” 
That without which the thing cannot be; an indis- 
pensable requisite or condition.®+ 


[58 Crk 137 

SINGER. A term which, eo nomine, has come to 
be suggestive not merely of the manufacturer, but 
of sewing machines®? of a certain mechanism, char- 
acter or quality;°* a machine manufactured by the 
Singer Company.°* 


SINGLE. One only; being a unit; alone; de- 
tached; one which is abstracted from others;°> also 
unmarried, or not having been married.?® More- 
over, the term has been construed to signify prin- 
cipal or dominating.®? 


Phrases: “Operated as a single system,”°’ “sin- 
gle act or continuous unlawful transaction,”®® “gin- 
gle and successive larcenies,”’! “single and unmar- 
ried,” “single article,”® “single bill,’* “single 
body,”® “single camera,”® “single charge,”? “single 
component material,”*® “single continuous transac- 
tion,”® “single ecreditor,”® “single crime,”’!! “single 
cross X mark,’’!? “single debt,”!* “single dwelling,”!4 
“single dwelling house,”!® “single improvement,’’!¢ 
“single lot,”’!* “single man,”!® “single obligation,”!® 
“single offense,”’?° “single open running account,”?” 
“single package, “single parcel,”’?? “single per- 


922 


80. See case infra this note, Cre Jke pees Steyn. Cor, L440 Med. ohodee alias. 

[a] In a statute providing that a 93. Brill v. Singer Mfg. Co., 41 7 Peo. v. Miller (Cal. App.) 275 P 
merchant or trader who has failed to| Oh. St. 127, 134, 52 AmR 74. 482, 483. 
keep a cash book or other proper) [4] «pistinct in construction and] 8. U.S. v. Johnson, 154 Fed. 39, 83 


books of account since a certain date 


CCA 151 [rev 146 Fed. 148]. See also 


shall not be entitled to a discharge in 
bankruptcy, the term means any time 
after the passage of the act, though 
the neglect may not cover the whole 
period. Jones vy. First Nat. Bank, 79 
Me. 191, 195, 9 A 22. 


81. Keller v. Keller, 121 Kan. 520, 
247 P 433, 49 ALR 113; State v. Math- 
ews, 68 W. Va. 89, 69 SE 644, 650. 


82. Lawver v. Great Northern R. 
Co., 97 Minn. 36, 105 NW 1129; Mon- 
roe v. Acworth, 41 N. H. 199, 201. 


[a] An allegation that a condition 
has existed ‘since’ a certain date 
does not include that date. Lawver 
v. Great Northern R. Co., 97 Minn. 36, 
105 NW 1129. 


Inclusion and exclusion of first and 
last days see Time [38 Cyc 317-328]. 


83. Monroe v. Acworth, 41 N. H. 
199, 201. 
84. Matter of Duffy, 125 App. Div. 


406, 408, 109 NYS 979. 


85. State v. Mathews, 68 W. Va. 
89, 69 SE 644, 650. 


S6.. Black I, , Di ‘See ‘also ‘Whe 
Myrtle Tunnel, 146 Fed. 324, 329 
(where the phrase is applied to the 
abandonment of a vessel by its mas- 
ter and crew). 


87. “Office” see Officers § 1. 


88. Johnson D. [quot Faulkner v. 
Upper Boddington, 3 C. B. N. S. 412, 
417, 91 ECL 412]. 


89. Grattan L. Gloss. 
“Adjournment” 1 C. J. p 1235. 


90. A maxim meaning “There can 
be no prescription without posses- 
sion... Black uD. 


91. Black i. D. 


{a] Applied in: Brazell v. Cohn, 
82 Mont. 556, 563, 81 P 339; Adams 
vy. Washington Brick, etc., Co., 38 
Wash. 243, 248, 80 P 446; Chauncey 
v. Dyke, 119 Fed. 1, 28, 55 CCA 579. 


92. “Sewing machine” see Sew 57 
(58 C. J.—47] 


mode of operation from the ‘Home’, 
‘Grover & Baker’, ‘Wheeler & Wilson’, 
or other machines known to the pub- 
lic.” Brill v. Singer Mfg. Co., 41 Oh. 
St2i27,7 134, 52) AmR 74; 


94. Singer Mfg. Co. v. Wilson, 2 
Ch. D. 434, 459. 


95. State v. 
210 P 748, 750. 


96. Davison’s 
(Pa.) 185, 188. 


[a] “Unmarried” synonymous.— 
Reg. v. Wymondham, 2 Q. B. 541, 42 
ECL 798, 114 Reprint 212, 213 [cit 
Johnson D.]. 


[b] When applied to a woman, the 
term, in its strict literal sense, means 
without a husband; but in its ordi- 
nary sense, and as used in common 
parlance, it denotes a class; those 
who ‘have never married, as distin- 
guished from married women and 
widows. Lashley v. Lashley, 48 N. C. 
414, 415. See also cases infra notes 
25. 39. 

97. Atty.-Gen. v. Marx, 168 N. W. 
1005, 1006, 208 Mich. 331. 

[a] Rather than ‘“one.”—Atty.- 
Gen. v. Marx, 203 Mich. 331, 168 NW 
1005, 1006. 

9G St. ouis, etc.) Ba Co. vi Se, 
22 B. (2a) 930, 985. 

99. State v. Lopez, 
65, 66. 

1. See Larceny §§ 218-223. 

2. Reg. v. Wymondham, 2 Q. B. 
541, 545, 42 ECL 798 (holding the term 
not to mean “‘never married’). 

{a] “Single and unmarried... 
or shall be discovert.”—In re Rud- 
man, 244 Pa, 248, 252, 90 A 566. 


3. Kibble v. Butler, 22 Miss. 207, 
209. 


Patch, 64 Mont. 565, 


Appeal, 1 Mona. 


(Isa.) 125 So. 


4, See Bill Obligatory 7 C. J. p 
1179; Simplex Obligatio ante. 

5. U. S. v. Poland, 231 Fed. 810, 
814. 


6. Edison v. American Mutoscope, 


Customs Duties § 21. 


9. Central Lumber Co. v. Schroe- 
der (La.) 114 S 644, 645. 


10. Newby v. Fox, 90 Kan. 317, 133 
P 890, 47 LRANS 302. 


1l. Peo. v. Clougher, 246 N. Y. 106, 
158 NB 38, 41. 


12. Thacher v. Lent, 71 App. Div. 
483, 485, 75 NYS 732. 


13. Merchants’ Trust Co. v. Davis, 
(Idaho) 290 P 383, 385. 


14. Voorhees v. Blum, 274 Ill. 319, 
113 NE 593, 594; Hutchinson v. Ul- 
rich, 145 Ill. 336, 342, 34 NE 556, 21 
LRA 391;- Skillman v. Smatheurst, 
57 N. J. Eq. 6, 40 A 855. 


15. 
332, 45° NE 768; 


Stone v. Pillsbury, 167 Mass. 
Gillis v. Bailey, 21 
Ni Hi. 149; 157; Skillman wz: Smiat- 
heurst, 57 N. J. Hq. 1, 6, 40 A ssoas 
Rohrer v. Trafford Real Est. Co., 259 
Pa. 297, 102°A 1050; 1051 


16. See Improvement § 5 note 85. 


17. Watson” v. (Elurlburt. 877 Or, 
297, 170 P 541, 543; Pepper v. O’Dowd, 
39 Wis. 538, 547. 


18. Silver v. Ladd, 7 Wall. (U. S.) 
ZO ow LOM ed. lise ai State mums 
Paul, ete., R. Co., 98 Minn. 380, 397, 
108 NW 261, 120 AmSR 581, 8 AnnCas 
1047; Hill v. Moore, 85 Tex. 335, 341, 
19 SW 162. ; 


[a] Not ordinarily including fe- 


Mmales.—Silver v. Ladd, 7 Wall. (U. 
S.) 21/9, 226, 19 Wed: 138. 

19. See Cbligation § 4 note 33. 

20, Com, ‘Vv. /Heston, (Pa. p14 sk 
287, 288. 

21. Poague v. Mallory, 208 Mo. A. 


395, 235 SW 491, 493. 
§ 2 note 74. 


See also Open 


22. See Package 46 C. J. p 1167 
note 55. 
23. East Bay Municipal Utility 


Dist. v. Kieffer, (Cal. A.) 278 PyAve, 
479. 


738 [58 C.J.] 


son,’2* “single private drain,”?® “single purpose, 
“single question of fact,’’?? “single room,”?* “single 
“single 
cords,”?1 “single subject,’*®? “single tenement,”*? 
“single tract,”*+ “single train,”’®® “single undeveloped 
water power site,”®* “single vessel,”*? “single vol- 
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sentence, “single ship,’’*° 


umes,’ and “single woman.’’*® 


SINGLINGS.?° 
SINGULAR.*! 


SINKING-FUND. 


ed debt;** 


In re Lentz, 97 Fed. 486, 488. 


Thompson v. Eccles, [1905] 1 
K. B. 110, 119; Seal v. Merthyr-Tydfil 
Urban Dist. Council, [1897] 2 Q. B. 
543, 545; Bradford v. Hastbourne, 
LUs96l 2 OO. Bre205, 210) ull Corp: 
v. North-Eastern Ry., [1916] 1 Ch. 31, 
84 L. J..Ch. 905, 906, 907, 908; Holy- 
wood Urban Council v. Grainger, 
[L9L3 I-27 Irs RK. 126, 129. 


26. See Purpose 51 C. J. p 104 note 
69. 


27. Pawley v. First Nat. 
(Ariz.) 256 P 507, 509. 


28. Reusch v. Loserth, 158 Iowa 
227, 1389 NW 454, 455; Tuttle v. Car- 
raher, 158 Iowa 200, 139 NW 453, 454. 


24. 
25. 


Bank 


29.>-U. S: v. Thompson, 202 Med. 
346, 347. See also Criminal Law §§ 
3000-3149; Sentence ante. 


30.. U. S.. v. Steever, 113 U. S. 747, 
752, 5 SCt 765, 28 L. ed. 1133. 


31. U:S. v: La-Fetra, 172 Fed. 297; 
298. 


32. State v. Smith, 233 Mo. 242, 135 
SW 465, 468, 33 LRANS 179. 


Requirement that statutes deal 
with a single subject see Statutes 
post. 


23. Finney v. Somerville, 
59, 65. 


34. Lee v. Giaque, 154 La. 491, 97 
S 669, 670. 


35. U.S. v. Chicago Great Western 
R. Co., 162 Fed. 775, 780. 


36. Peo. v. Prendergast, 248 N. Y. 
2A Syeel 62a INGE OS. da 


37. The Coastwise, (C. C. A. Mass.) 
233 Fed. 1, 4; The W. G. Mason, 142 
Fed. 913, 918, 74 CCA~-83. 


38. Rudin y. King-kHichardson Co., 
37 F. (2d) 637, 646. 


3% Boyce v. Cox, [1922] 1 kK. B. 
149; Jones v. Davies, [1901] 1 K. B. 
118; Stacey v. Lintell, 4 Q. B. D. 291, 
295; Reg. v. Pilkington, 2 E. & B. 546, 
554, 75 ECL 546; Marshall v. Malcolm, 
Oiled akc a4 Ol 4 93% 


Necessity of being single woman to 
institute bastardy proceedings see 
Bastards § 72 text and notes 27-31. 


[a] As including a widow.—Crum 
v. Brock, 136 Miss. 858, 101 S 704, 705; 
Lashley v. Lashley, 48 N. C. 414, 416; 
Stacey v. Lintell, 4 Q. B. D. 291, 294, 


40. See Distillation 18 C. J. p 1287 


80 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Each; individual.*? 

SINGULI IN SOLIDUM TENENTUR.** 

SINK. To descend; to go down.** 

[6 1], .A.,. As. Noun.*® A 


fund‘* created for extinguishing or paying a fund- 
a fund arising from particular taxes, 
imposts, or duties, which is appropriated toward 
the payment of the interest due on a public loan and 
for the payment of the principal;** the aggregate 
of sums of money, as those arising from particular 


SINGLE—SINKING-FUND 


26 


strands or 


taxes or sources of revenue, set apart and invested, 
usually at fixed intervals, for the extinguishment of 
the debt of a government or corporation, by the 
accumulation of interest.*® ; 
sinking-fund is to diminish the debt whose existence 
warranted its foundation.°° 
construed in a sense other than its technical one.°* 


The object of every 


The term has also been 


[§ 2] B. As Adjective the term may be em- 


ployed.°? 


note 21 [b]. 
41. See Plural 49 C. J. p 1036. 
42. Webster New Int. D. ° 
[a] May apply to plural and vice 


versa.—(1) A word importing the 
singular number only, may extend 
and be applied to several ‘‘persons” or 
things as well as to one “person” or 
thing, and vice versa. Turner v. 
Thorntown, etc., Gravel Road Co., 33 
Ind. 317, 320; In re “McGhee, 105 
Iowa 9, 13, 74 NW~ 695; Pierson 
v. Armstrong, 1 Iowa 282, 295 [cit 
Bouvier L. D.J; Com, v. Gabbert, 
5 Bush (Ky.) 4388, 446. (2) Rule 
applied in Hitchcock v. Hahn, 60 
Mich. 459, 462; Barnes v. Michigan 
Air Line R. Co.,,54 Mich. 243, 245; 
Hammond v. Baker, 39 Mich. 472, 473; 
Thrasher v. Ballard, .35 W.' Va. 524, 
527. (3) But this construction is only 
to be given to the words of a statute 
or instrument, when the -plain and 
evident sense and meaning of the 
words, to be derived from the con- 
text, render such a construction nec- 
essary to give effect to the intention 
of the makers of the statute or in- 
strument. Garrigus v. Parke County, 
39 Ind. 70. 


43. A maxim meaning “Each is 
bound for the whole.’ Peloubet Leg. 


Max. 
[a] Applied in: Kirby v. Taylor, 6 
Johns: “Che “CN Ys)" 242) "252: 


44, Osterholm vy. Boston, etc., Cons. 
Copper, ete., Min. Co., 40 Mont. 508, 
107 P 499, 503 (given as definition of 
sinking). 

[a] There is nothing technical 
about the word; neither is it of doubt- 
ful meaning, uncertain or ambiguous. 
Osterholm y. Boston, ete., Cons. Cop- 
per, ete, Mini (Co. 7/40) Mont. 508) 1.07, 
PPA 9 Oe 5 Oo 


45. Sinking-fund: 
Defined in respect to: 
Spee eons § 2633 text and notes 
pera Us 


Railroads § 732 text and note 93. 
For indebtedness of: 


Corporations §§ 2633-2639. 

Counties § 282 text and note 34, 

Municipal Corporations §§ 4215— 
4218 (in general), § 4182 (neces- 
sity for provision for, before bond 
issuance), § 4188 (nayment of 
sales’ commission out of). 


Sinking-fund method.°? 0 p 
for fixing the amount of depreciation consists in 
charging for depreciation an annual sum which with 
compounding interest thereon will at the termina- 
tion of the estimated life of the investment replace 
the original cost, and if cut off at any given period 
the accumulation will represent the depreciated val- 
ue to that date.°* 


Sinking-fund tax. A tax®® raised to be applied to 
the payment of the principal and interest of a pub- 


The sinking-fund method 


For indebtedness of:—Continued 
Railroads § 732. 


46. “Fund” 27 C. J. p 926. 


47. ‘Chicago; “ete, . (CO. Vane yaes 
30 Fed. 86, 89; Chicago, etc., R. Co. v. 
Faulk County, 
NW 149. 


[a] Ordinarily applied to accumu- 
lations from income to be used in the 
discharge of indebtedness. Babcock 
v. Monypeny, 18 Oh. Cir. Ct. N. S. 53, 
60. 


48. Bouvier L. D. [quot Union Pac. 
R. Co. v. Buffalo County, 9 Neb. 449, 
453, 4 NW 58; Brooke v. Philadelphia, 
162 Pal 123, 128/129 AY 38% 24 euiReAS 
781]; Spitzer v. Franklin County, 188 
Na Cy, 30; 362123 (SE 636" [cit Cycle 
Chicago, etc., R. Co. v. Faulk County, 
15 S. D. 501, 502, 90 NW 149 (substi- 
tuting “the gradual payment of the 
interest” for “the payment of the 
principal’); Murphy v. Spokane, 64 
Wash. 681, 117 P 476, 480. 


49. Black L. D. [quot Elser v. Ft. 
Worth, (Tex. Civ. A.) 27 SW 739, 
740]; Murphy v. Spokane, 64 Wash. 


681, 117 P 476, 480. 


50. New York Sav. Bank v. Grace, 
102, N. ¥.°313, 32557 NE) 162) fouct 
Levy v. McClellan, 196 N. Y. 178, 89 
NEY) 569, 57381; (Spitzer "v0 BRranklin 
County, 188'‘N. C.,30, 36, 123 SE 636. 


fa] “A ‘sinking fund’ may be, and 
generally is, intended as a cumulative 
security for the payment of the debt 
with which it is connected.” Tennes- 
see Bond Cases, 114 U. S. 663, 698, 5 
SCt 9s LOS a 20 edane oil 


51. See case infra this note. 


[a] Construed, in a will, to refer 
to accumulations of the principal of 
the estate to be derived from the sales 
of personal or real property for the 
purposes of reinvestment. Babcock 
ie Monypeny, 18 Oh. Cir. Ct. N. S. 53, 


52. See cases infra notes 54-57. 
53. See also Public Utilities § 34. 
54. Pacific Gas, etc., Co. v. Devlin, 


188 Cal. 33, 203 P 1058, 1062. 


{a] Straight-line method com- 
pared.—Pacific Gas, etc., Co. v. Devlin, 
188 Cal. 33, 203 P 1058, 1062. 


55. 


“Tax” see Taxation [3 : 
706]. mae > 


15 S. D. 501, 502, 90 . 


=. 
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SINKING-FUND—SISTER 


lic loan®® or obligation.5? 


SI NON APPAREAT QUID ACTUM EST, ERIT 
CONSEQUENS UT ID SEQUAMUR QUOD IN 
pore IN QUA ACTUM EST FREQUENTA- 


SI NON OMNES. In English practice. A writ 
of association of justices whereby if all in commis- 
sion cannot meet at the day assigned, it is allowed 
that two or more may proceed with the business.®® 

SINTER. To become or cause to become a coher- 
ent solid mass by heating without thoroughly melt- 


iy aeege) 


SI NULLA SIT CONJECTURA QUZ DUCAT 
ALIO, VERBA INTELLIGENDA SUNT EX PRO- 
PRIETATE, NON GRAMMATICA SED POPU- 
LARI EX USU.®1 


SIPING. To ooze or distil very gently as liquids 
do through a cask which is not quite tight.*? 


SI PLURES CONDITIONES ASCRIPTA FU- 
ERUNT DONATIONI CONJUNCTIM, OMNIBUS 
EST PARENDUM, ET AD VERITATEM COPU- 
LATIVE REQUIRITUR QUOD UTRAQUE PARS 
SIT VERA SI DIVISIM; CUILIBET VEL AL- 
TERI EORUM SATIS EST OBTEMPERARE;: ET 
IN DISJUNCTIVIS SUFFICIT ALTERAM FAR- 
TEM ESSE VERAM.*® 


SI PLURES SUNT FIDEJUSSORES, QUOD- 
QUIT ERUNT NUMERO, SINGULI IN SOLIDUM 
TENENTUR.®* 


SI QUIDEM IN NOMINE, COGNOMINE, PRA- 


more sureties 


56. Union Pac. R. Co. v. Dawson 
County, 12 Neb. 254, 256, 11 NW 307 
[quot Spitzer v. Franklin County 


Comrs., 188 N. C. 30, 123 SE 636, 639]; eit inst: 


Max. 


than 
many they may be, they shall each be 72 
held for the whole.” z 
Oana, 


[58 C.J.] 739 


NOMINE LEGATARII TESTATOR ERRAVERIT, 
CUM DE PERSONA CONSTAT, NIHILOMINUS 
VALET LEGATUM.®> 


SI QUID UNIVERSITATI DEBETUR. SINGU- 
LIS NON DEBETUR, NEC QUOD DEBET, UNI- 
VERSITAS SINGULI DEBENT.¢¢ 


SI QUIS CUSTOS FRAUDEM PUPILLO FE- 
CERIT, A TUTELA REMOVENDUS EST.°7 


SI QUIS PRAGNANTEM UXOREM RELIQUIT, 
NON VIDETUR SINE LIBERIS DECESSISSE.®: 


SI QUIS QUID DE REPUBLICA, SINISTRIS, 
RUMORE, AUT FAMA ACCIPERIT, NEVE CUM 
ALIO COMMUNICET.*® 


SI QUIS UNUM PERCUSSERIT, CUM ALIUM 
PERCUTERE VELLET, IN FELONIA TENE- 
TUR."° 


SI RECOGNOSCAT. In old practice. A writ 
which lay for a creditor against his debtor for mon- 
ey numbered or counted.74 


SIRUP.72 A thick viscid liquid made from the 
juice of fruits, herbs, ete., boiled with sugar; hence 
any concentrated, more or less viscid, aqueous solu 
tion of sugar, either without admixture, as the sim- 
ple sirup of pharmacy, or variously flavored or med- 
icated, or obtained in an incompletely refined state, 
as in the manufacture of cane sugar or of glucose ;73 
a saturated solution of sugar in water.74 


SISTER.’° <A female born of the same parents;7® 
a female whose parents are the same as those of 


Black L. D. 
See Molasses 40 C. J. p 1488. 


73. Webster Int. D. [quot North- 
cutt v. Loesch, 44 F. (2d) 859, 861]. 


one, however 


Peloubet Leg. 
4]. 


Brooks v. Brooklyn, 146 Iowa 136, 124 
NW 868, 872, 26 LRANS 425. 


57. Brooks v. Brooklyn, 146 Iowa 
136, 124 NW 868, 872, 26 LRANS 425. 


58. A maxim meaning “If it does 
not appear what was agreed upon, the 
consequence will be that we must fol- 
low that which is the usage of the 


place where the agreement was 
made.” Bouvier L. D. [cit Dig. 50, 17, 
34]. 


59. Cowell [quot Black L. D.]. 


60. Webster New Int. D. [quot 
Silica Products Co. v. Haydite Co., 42 
F. (2d) 861, 864 (omitting the word 
“solid’’) ]. 

61. A maxim meaning “If there be 
no conjecture which leads to a differ- 
ent result, [if there be no reasonable 
ground for a different interpretation] 
words are to be understood according 
to their proper meaning, not in a 
grammatical but in the popular and 
ordinary sense.’ Burrill L. D. [cit 2 
Kent Comm. 555]. 


62. Jameson D. [quot McNab v. 
Robertson, [1897] A. C. 129, 138, 61 J. 
MAGS 66) iy Jee. ©. 127,000 Iu. F. Reps 
N. S. 666]. 


63. A maxim meaning “When con- 
ditions are written conjunctively in a 
gift, the whole are to be complied 
with, and it is necessary that every 
part be true taken jointly; if the con- 
ditions are separate, it is sufficient to 
comply with either one of them; or if 
disjunctive, that one or the other of 
them be true.’ Morgan Leg. Max. ap- 
pendix [cit Coke Litt. 225]. 


64. A maxim meaning “If there are 


65. A maxim meaning ‘Although 
a testator may have mistaken the 
nomen, cognomen, or prceenomen of a 
legatee, yet, if it be certain who is the 
person meant, the legacy is valid.” 
Black L.. D. [cit Inst. 2, 20, 29; Broom 
Leg. Max.]. 


66. A maxim meaning “If anything 
is due to a corporation, it is not due 
to the individual members of it, nor 
do the members individually owe 
what the corporation owes.” Pelou- 
bet Leg. Max. [cit Dig. 3, 4, 7]. 


[a] Applied in: In re Higginson, 
LLS9 Oo iO s Bio Zo osc: 


67. A maxim meaning “If a guard- 
ian behave fraudulently to his ward, 
he shall be removed from the guard- 
lansnip.” Bouvier L. D. [cit Jenkins 
Cent. 39]. 


68. A maxim meaning “If a man 
leave his wife pregnant, he shall not 
be considered to have died without 
children.” Peloubet Leg. Max. [cit 
Bouvier L. D.]. 


69. A maxim meaning “If a person 
hear any thing affecting the republic, 
by omens, rumors, or report, let him 
lay it before the magistrate, and not 
convey it to another person.” Mor- 
gan Leg. Max. [cit Tayler L. Gloss.]. 


70. A maxim meaning “If a man 
kill one, meaning to kill another, he 
is guilty of felony.” Black L. D. [cit 
3) Inst. 52] - : 

71. Cowell [quot Black L, D.]. 


[a] “That is, a specific sum of 
money, which the debtor had acknowl- 
edged in the county court, to owe him, 
as received in pecuniis numeratis.” 


[a] “Apvlied specifically in cane- 
sugar manufacture to the concen- 
trated juice before the separation of 
sugar, and to molasses refined and de- 
colored for table use.” Vebster Int. 
D. [quot Northeutt v. Loesch, 44 F. 
(2d) 859, 861]. 


74. Northcutt v. Loesch, 44 F, (2d) ° 
859, 8615 Cresca Cof x, U.S: LvCuske 
A. 83, 85; Cresca, Co. v. U.S. 15, Cust: 
A. 105, 106. 


[a] As commonly understood and 
when used to designate the table prod- 
uct derived from sugar cane, means 
the thick concentrated or condensed 
liquid, liquor, or fluid drained off the 
sugar or crystallized sugar in the 
making of sugar. Cresca Co. v. U. 

~ oi Cust. A. 83. 86° Balfour vais 
S), LACust, Av 785 6S0r 

75. See also Relative §§ 2-4. 

Sister: 

As heir see Descent and Distribution 

§§ 45-54. 

Illegitimate, right of inheritance see 

Bastards § 49. 
Including: 

Children of deceased 

Wills [40 Cye 1453]. 

Half-sister see Descent and Distri- 

bution §§ 51-54; Half 29 C. J. p 
209 text and notes 10, 11; Incest 
§ 10; Wills [40 Cye 1453]. 

76. Worcester D. [quot Wood v. 
Mitcham, 92 Ny YY. 375, 379]. 

[a] Similar definitions.—(1) ‘Fe- 
male by the same parents.” Richard- 
son D. [quot Bridgman v. London L. 
Assur. Co., 44 U. C. Q. B. (Ont.) 536, 


sister see 


740 [58 C.J.] 
another person;77 a woman who has the same father 
and mother with another, or one of them only.*§ 
“Sister” 1s correlative to “bp other.”*® The term has 
been construed as not including a person adopted 
by decedent’s parents,*° or a sister-in-law.*? 


Phrase: 


SISTER-HOOK.*? 
that they face and overlap each other; 
hooks.*# 

SI SUGGESTIO NON SIT VERA, LITERA 
PATENTES VACUA SUNT.*® 


SIT.8® With respect to courts or legislative bod- 
ies, to hold a session.*? Technically used it means 
to hold court;**® and the term in this sense is synon- 
ymous with “preside.”*® The term also may be used 
as meaning to do any act of a judicial nature.®° 


“Brothers and sisters.’”’* 


A pair of hooks so mounted 
matched 


Phrases: 
county judge whilst transacting business. 


SITE. A plot of ground suitable or set apart for 


“Sit in any ease,”®? and “to sit with the 
792 


“Preside” 49 C. J. p 1339. 


SISTER—SITTING 


some specifie use;°? a seat®* or ground plot.°> The 
term does not of itself necessarily mean a place or 
tract of land fixed by definite boundaries;°* and it 
may be used in respect to both buildings and offices.°* 


Phrases: “Single undeveloped water power ve pee 


“site of the work’’;®® and “school sites.’’! 


SIT FINIS LITIUM, INTEREST REIPUB- 
LIC 4. 

SITIO DE GANADO MAYOR. In Spanish law, 
a square, four sides of which measure five thousand 
varas;* a square league.* 

SITTING.® In gaming parlance all that tran- 
spires in playing the game of draw poker from the 
time certain players begin playing together on any 
one oceasion until they cease playing together on 
that occasion, no matter how many hands are 
played.°® 


says it means; it means the space 


540]. (2) “One born of the same ee a 4 ogca cig’ wee Caer one 
arents.” Johnson D. uot Lawson : ie R which wi ne é 
a Peraniaus, 12 'S, ee 456, 458: ; 90. Russell Ce ote 75 when the house and walls come to be 
Grieves v. Rawley, 10 Hare 63, 64, 44 Or. 168, 145 P 653, 146 meee? built. Blashill v. Chambers, 14 Q. B. 
Eng. Ch. 61, 68 Reprint 840]. 91. Reed v. State, 11 Tex) A. 587; D. 479, 485: 
77. Wesbter D.- [quot Wood vy. | ®98> Cock v. State, 8 Tex. A. 659, 666. 97. Stanton v. Essex County, 48 
Miteham, 92 N. Y. 375, 379). {a] Constitutional provision de-| Misc. 415, 96 NYS 840, 842. 
F laring that no judge shall sit in any . : h : 
78. Bouvier L. D. [quot Wood v. | © Ls si [a] Notice of election for the re- 
Mitcham, 92 N. Y. 375, 379; Wood v.|c@Se Wherein he has been ot counsel moval of a county seat is not objec- 
means ‘‘try the case,’ and does not/tionable in using the word “site” in 


Mitchell, 61 HowPr (N. Y.) 48, 52. 


[a] Similar definition.—‘‘A female 
who has the same parents with an- 


other person, or who has one of them | making 
only.” Webster D. [quot Anderson v.]| trial. Cock v. State, 
Bell, 140 Ind. 375, 379, 39 NE 735, 29 | 666. 
LRA 541]. [b] 
[b] “In the first case she is called | that no judge shall sit 
sister, simply; in the second, half | where the accused is connected with 
sister.” Bouvier L. D, [quot Wood v. | him within the third degree, the term 
Mitcham, 92 N. Y. 375, 379; Wood v.| means make any orders in or try the 
Mitchell, 61 HowPr (N. Y.) 48, 52]; ! case. 
Webster D. [quot Peo. v. Elliff, 74 | 606. 
Colon Sl 219. (Pio2245.4 2255. *Sittate. vy. 92 


disqualify a judge who has been of 


counsel for accused from receiving an 
indictment from the grand jury and 
orders preliminary to the 


As used in a statute providing 


Reed v. State, 11 Tex. A. 587, 


Russell v. Crook County Ct., 


respect to both buildings and offices. 
The word “location” is used in the 
statute in respect to offices, and while 
it may be preferable, both words are 
frequently employed in the same 
sense, and no confusion could have re- 
sulted. Stanton v. Essex County, 48 
Mise. 415, 96 NYS 840, 842. “Loca- 
tion’ "38 Clap bene 


98. Peo. v. Prendergast, 248 N. Y. 
215, 162) ING L031 kd: 

99. Fisher v. Vandevanter, 
Md. 249, 112 A 296, 298. 


Si Dex. mA OOO. 


in any case 
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Lamb (Iowa) 227 NW 830, 832]. 


79. Jobnson D. [quot Lawson v. 
Perdriaux, 12 S. C. L. 456, 458; Grieves 
v. Rawley, 10 Hare 63, 64, 44 EngCh 
61, 68 Reprint 840]; Peo. v. Elliff, 74 
Coloi31; 219 P 224, 225. 


“Brother” 9 C. J. p 679. 


80. In re Benson, 99 Misc. 222, 224, 
163 NYS 670. 


81. Stiegler v. Hibbert (Del. Ch.) 
147 A 252. 

82. Clark v. Sprague, 5 Blackf. 
(Iind.) 414, 416; Fuller v. Martin, 96 
Ky. 500, 503. 


Bi See Clipped Hooks 11 C. J. p 


84. Standard D. [quot Louden 
Mach. Co. v. Janesville Hay Tool Co., 
141 Fed. 975, 985 (aff 148 Fea. 686, 
693, 78 CCA 548) ]. 


85. A maxim meaning “If the sug- 
gestion of a patent is false, the patent 
itself is void. Bouvier L. D. 


86. See Sitting post. 


87. Black DL BD: [quot Allen vy. 
State, 102 Ga, 619, 623, 29 SH 470]. 


88. Anderson L. D. [quot Allen y. 
State, 102 Ga. 619, 623, 29 SH 470]; 
Russell v. Crook County (Gis Ws (Ore, 
168, 145 P 653, 146 P 806, 808. 


89. Allen v. State, 102 Ga. 622, 29 
SE 470; Faulkner v. Walker, 36 Ga. 
App. 636, 1387 SE 909, 910. 


75 Or. 168, 145 P 653, 146 P 806, 808. 1. 


93. Victoria v. Our Lord’s Church, 
7a BO SUES. ahs} 
94. “Seat”? 56 C. J. p 1264. 


95. Webster D. [quot Miller v. Al- 
liance Ins. Co., 7 Fed. 649, 651, 19 
Blatchf. 308]. 


96. Petersburg School Dist. v. Pe- 
terson, 14 N. D. 344, 348, 103 NW 765. 


[a] Amount of land included.— 
(1) As used in a statute empowering a 
board of public works to purchase the 
sites for a city hall, schoolhouses, 
etc., the term means only so much 
land as is reasonably required or 
needed for the location and convenient 


use of some particular necessary 
building. State v. Jersey City, 36 N. 
J. L. 166, 168. (2) The word as used 


within the statute authorizing the ac- 
quisition of suitable school sites is 
broad enough to embrace such land, 
not exceeding the statutory limit, as 
may reasonably be required for the 
suitable and convenient use of the 
particular building. Orange County 
Bd. of Education v. Forrest, 190 N. 
Cy 153, 1305S 621 > 623. 


[b] Statutory definition construed. 

—A statute defining “site’ as “the 
whole space to be occupied by such 
house, building, or other erection be- 
tween the level of the bottom of the 
foundations and the level of the base 
of the walls,” means what the act 


See Schools and School Districts 
§§ 415-463. 

2. See Interest reipublice ut sit 
finis ltiumys3 ‘Ci s.p 267. 


3. U. S. v. Cameron, 
LOS, 24) ATs ; 

[a] It is a technical Spanish and 
Mexican legal term, as well estab- 
lished, defined, and known as a section 
or township in the surveys of the 
United States. U. S. v. Cameron, 3 
Ariz. 100, 105, 24 POL. 


. 8. v. Sutherland, 19 How. (U. 
sy Fea: 364, 15 Leeda. 666 [quot Corri- 
gan v. State, 42 Tex, Civ. A. 171, 94 
SW 95, 100]. 

[a] Apparently the only unit in 
estimating the superficies of land in 
Spanish and Mexican California. U. 
S. v. Sutherland, 19 How. (U. S.) 363 
364, 15 L. ed. 666; Corrigan v. State, 
42 Tex. Civ. A. 171, 94 SW 95, 100. 


[b] Bleven of these was the bersosses 
extent of a rancho grant.—U. S. 
Sutherland, 19 How. cus S.) 363, 364, 
15 L. ed. 666. 


“Leacue”? 367.32 p 92: 
5. See also Sit ante. 
Sitting of courts see Courts § 218. 


6 Zellers v. White, 208 Ill. 518, 70 
NE 669, 672, 100 AmSR 243. 


Gambling terms generally see Gam- 
ing §§ 1-127. 


3 Ariz. 100, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SITUATE. To have a situs, a place or position;? 


kept.§ 
Phrases: 


Situated. Located; placed with regard to its sur- 
The term contemplates more than 


roundings.1!1 
mere temporary presence.!? 


Phrase: 

uated.’’13 

SITUATION.14 

ture.t® 

SITUS.1® JLocation;1" site;1 


place where a thing is.?° 


fixed and immovable.?* 


7. Anderson L. D. 


{a] “A house may be said to be 
situate on all the lands within the 


same enclosure, necessary for .its 
proper enjoyment, and actually so 
used and occupied.’ Orr v. Baker, 


4 Ind. 86, 88 
“Place’-48-C. J. p 1211. 
“Position” 49 C. J. p 1089. 
“Situs” post. 
8. See Keep § 2 note 53 [a]. 
9. Bankers’ L. Ins. Co. v. Robbins, 


53 Neb. 44, 73 NW 269, 270. 

Owe Elalleve alle [SoZ q et Chases. 
364, 368. 

11) Re Lunness, 46 Ont. L. 320, 17 


OntWN 186, 188. See also State v. 
Crom County Cir, IC, 178 Wis: 89), 
189 NW 259, 261 (where it is “as- 


sumed” that “location” and “situated” 
mean the same). 

[a] “Situated” personalty.—Strict- 
ly speaking personal property cannot 
be said to have a situs. It is situat- 
ed wherever it may happen to be for 
the time being. Allegheny Co. v. 
Gibson, 90 Pa. 397, 421, 35 AmR 670; 
Logan v. Ludwick, (Tex. Civ. A.) 283 
SW 548, 551. 


Woe Security Mute le pins Cox wv: 
Ress, 76 Nebr. 141, 106 NW 1087, 1039. 


13. See Venue [40 Cyc 47-79]. 
14. See Situate ante; Situs post. 


Dangerous situation see Dangerous 
Ui AGE a p 1128 text and notes 81-87. 


Situation of parties, as matter for 
consideration in determining ordi- 
nary care see Negligence § 62. 


15. Webster D: [quot Jones —v- 
Tuck, 48 N. C. 202, 205). 
[a] “Position” synonymous.—See 


Jones v. Tuck, 48 N. C. 202, 205. 


[b] As used in an instruction that 
ordinary care means that degree of 
care which may reasonably be ex- 
pected of a person in the ‘‘situation”’ 
of the person injured at the time of 
the accident the term is not under- 
stood as denoting the physical and 
mental condition of the person in- 
jured, but as referring to his probable 
surroundings at the time of the acci- 
dent. Buesching v. St. Louis Gas- 
light Co., 73 Mo. 219, 234, ES AmR 
503. See also Negligence § 6 


16. Lex situs see Conflict of Laws 
§ 40. 


“Was situate in Valley county,”® and 
*““wheresoever the same may be situate.’’!” 


“In the county where the property is sit- 
The state of being placed; pos- 


situation ;1° 
While it is said that per- 
manency of location is not required to fix situs,?! 
yet the term does import fixedness of location.?? 
Although the term is applied conventionally to per- 
sonal property,’* in its natural signification the term 
is applicable only to landed estates which are really 
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SIVE TOTA RES EVINCATUR, SIVE PARS, 


HABET REGRESSUM EMPTOR IN VENDITOR- 


EM.?° 


Phrases: 


uur? Be) Msi 


MOLXeMOntass. 24 
months 


SIX. One more than five; twice three.?° 


“six months after in- 


rule,”?® “six or twelve 


months,”*°® “six per cent. off for cash,’?* and “six 


SIXTY. 


threescore.?3 
Phrases: 
the 


Phrase: 


successive weeks.’’?2 


Six times ten; fifty-nine and one more; 


“Sixty days of such session,”** and 
“60-10-5 to make and serve case-made.”’?5 


SIZE. To cover, stiffen, or glaze, with size; to 
prepare with size.°° 
“Sized and super-calendered paper.” 


SKAG. A term appled to a length of chain on 
a barge to be dropped overboard to steady her in 


navigating narrow channels.*® 


Situs as determining jurisdiction 


see Conflict of Laws § 75; Courts § 
90. 

Situs of: 
Assets as: 

Circumstance in appointment of 


ancillary administrator see Hxec- 
utors and Administrators § 2675. 
Ground for jurisdiction of adminis- 
tration see Executors and Admin- 
istrators §§ 37-51. 
Debt or property garnished see Gar- 
nishment § 241. 
Intangible property see Conflict of 
Laws § 65 
Property as affecting: 
Judgment lien see Judgments § 897. 
Taxation [387 Cyc 805-809 (general- 
ly), 960 (corporate property) ]. 


Tangible property see Conflict of 
Laws § 64 
17. Greene County v. Wright, 126 


Ga. 504, 54 SE 951, 953; Heston v. 
Finley, 118 Kan. Tin, 236 P 841, 843; 
Avery v. Interstate Grocery 


(Okl1.) 248 P 340; Callender Nav. Co. v. 


Pomeroy, 61) @r: 343, 122 P7158) 761; 
Dallas ver Gul etc. Rk. COs, Chess 
Civ AD SIW. C2) 14975 4.9.0.. 

“Location” 38 C. J. p 132. 

18. Greene County v. Wright, 126 
Ga. -504; 54°SH 951, 9533) Dallas -v. 
Guliewetes, sR. Col, (Bex “Civ. 2A.) ial 
SW (2d) 497, 499. 

“Site” ante. 

19. Greene County v. Wright, 126 
Ga. 504, 54 SE 951), 953; teston v. 
Finley, 118 Kan. 717, 236 P 841, 843; 
Avery v. Interstate Grocery Co., 118 
Okl. 268, 248 P 340, 52 ALR 528; Dal- 


las v. Gult, ete; R. Co., 
1 SW (2d) 497, 499. 


“Situation” ante. 
20. 


(Tex. Civ. A.) 


Greene County v. Wright, 126 
Ga. 504, 54 SE 951, 953; Dallas v. 
Gril eotewe i 1OOne (Cems @lvame Ar) we tl 
Sw (2d) 497, 499. 


[a] Similar definition.—“Where a 
thing is.” Avery v. Interstate Gro- 
cery Co., 118 Okl. 268, 248 P 340, 341, 
52 ALR 528. 


212 Dallas) vy. JGult, ete: R 1Co 
(Tex. Civ. A.) 1 SW (2a) 497, 499. 


22. Callender Nav. Co. v. Pomeroy, 
61) Or. 343, 122 P. 758, 761. 


Co.,: 


23. 
supra, 


[a] As annexing it to the individ- 
ual to whom it belongs. Callender 
Nav. Co. v. Pomeroy, 61 Or. 343, 122 
P7585 6d. 


[b] All property must have its 
“situs.”—Real estate has always a 
fixed situs while personal estate- has 
no such fixed situs. Heston v. Fin- 
ley, 118 Kan. 717, 236 P 841, 848. 


Callender Nav. Co. v. Pomeroy, 


24. Callender Nav. Co. v. Pomeroy, 
62 (Ors 3435122) Peters 
25. A maxim meaning “Where the 


property sold has been evicted in 
whole or in part, the purchaser has 
recourse against the seller.”” Morgan 
Leg. Max. [cit Broom Leg. Max.]. 


26. Webster New Int. D. 


27. Brooks v. Nelson, (Cal. A.) 272 
P 610, 611; Garrett v. State, (Nebr.) 
224 NW 860, 861; Scott v. Oil Well 
Supply Co., 101 Okl. 99, 223 P 650. 
See Time [38 Cyc 311]. 


28. Schrabauer v. Schneider En- 
graving Product (Mo. A.) 25 SW (2d) 
B29 mos oF 


Time for claim of compensation see 
Workmen’s Compensation Acts § 103. 


29. See Receivers § 462 text and 
notes 53-55. 

30. Barsness v. Burkee, (Minn.) 
223 NW 298. 

31. Linsley v. Lovely, 26 Vt. 123, 
137. 

32. In re Reed, 171 App. Div. 21, 
156 NYS 944, 947. See Time [38 Cyc 
314]. 

33. Webster New Int. D. 

384. Shaw v. Carter, (Okl.) 297 P 
273, 276. 

35. Lillard v. Meisberger, 113 Okl. 


228, 240 P 1067, 1069. 


Time for making, filing, and serv- 
ing proposed case or statement see 
Appeal and Prror §§ 1986-1996. 

36. Webster dnb) De 

37. Jackson vy. Grissom, 
624, 94 SW 2638, 264. 


“Machine finished” see Machine 38 
Cr JEL ooUrnOLe Sar 


38. The Lutcher Brown, 41 F. (2d) 
176, 


New 
196 Mo. 
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SKELETON.*® As an adjective, consisting of, 


or resembling, a skeleton.*° 


Skeleton track. A term applied to a railroad 
track in such condition that the spaces between the 
ties are not filled to the tops of the ties, about one 
half of the ties being exposed.*? 


SKELETONIZED SIGN.*° 
steel sides and glass letters.** 


SKELPING TONGS. A term used to describe 
tongs for either skelping or butt welding.** 


A hollow sign with 


SKID. As a noun, a small contrivance used for 
handling heavy articles under many conditions.*® 
As a verb, when used in connection with the opera- 
tion of a motor vehicle on the roadway, the term is 
well understood to mean that the car when driven 
slips sidewise on the road, and the rear wheel fails 
to grip the roadway.*® 


SKIDDING TONGS. A device which grapples an 
object in the same manner as ordinary ice tongs.** 


SKIDOO BELL. A simple safety device, merely 
a bell placed anywhere near the bottom of a. mine 
shaft, connected by wires, electrically charged by 
dry batteries, with a button located in easy reach 
of the hoisterman.*® 


SKILL.‘ The familiar knowledge of any art or 
science, united with readiness and dexterity in exe- 
cution or performance, or in the application of the 


39. Skeleton bill see Appeal and, Required of: 
Error §§ 1834-1836. Abstractor. see 
40. Webster New Int. D. Siege 


41. St. Louis, etc., R. Co. v. Ames 
(Tex.)-94 Sw 1112, 1113, 1114. 


42. See also Skeleton ante. 


43. Berkau v. Little Rock, 174 Ark. 
1145, 298 SW 514, 515. 


44. National Tube Co. v. 
132 Fed. 318-320. 


45. Beckman v. 


§ 206 
Brokers § 36. 


Spang, Factors § 33. 


Anheuser-Busch ue 


Brewing Assoc., 98 Mo. A. 555, 560,| Pilots § 67. 
72 Sw 710. 
[a] “It is probably used more 161. 


often in connection with the loading 50. 
and unloading of wagons and freight | Noble, 
cars than for any other purpose.” 


Abstracts of Title 
Agent see Agency §§ 381-400. 
Attorney see Attorney and Client 
Carriers § 1296.° 


Physicians and Surgeons §§ 101- 


Servant see Master and Servant § 


Webster D. 
114 Ga. 949, 
(substituting “particular” for ‘“‘prac- 


[quot Akridge v. 
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art or science to practical purposes.®° In its broad- 


est signification the term includes every subject sus- 
ceptible of special and peculiar knowledge derived 
from experience.*! While it might, it does not nee- 
essarily, or even usually inelude the idea of care or 
diligence.°? 

Phrases: “Highest degree of care, skill and dili- 
gence,”®? “reasonable skill,”°* “reasonable skill and 
care,”®® and “science, art, or skill.”°° 


SKILLED.*? Having skill; expert; skillful.°* 


Skilled in the art.°® The phrase is always a rela- 
tive one,®® no absolute definition of which can be 
laid as a matter of law.°®? 


Another phrase: “Skilled workmen.’’®? 
SKILLFUL.*? Having ability in a specified di- 
rection; experienced; practiced.** 


Phrases: “Skillful and careful mining,”®® ‘skill- 
ful and experienced men,”’®® and “skillful or experi- 
enced persons.”’°? 


SKIMMED MILK.°* 


SKIN. [§ 1] A. In General. 
layer, or surface, of anything.®® 


The outermost 


In the plural, with reference to integuments or ex- 
ternal coverings of animals, “skins” is a term used 
in the fur trade to designate those skins which are 
valuable chiefly for the skin,‘° which may be used 


“Skill” ante. 
“Skillful” post. 


59:;, See) also Art. 5 Co. Je pVubsss 
Patents § 12. 


60. American Stainless Steel Co. v. 
Ludlum Steel Co., 290 Fed. 103, 107; 
ee es Co. v. Barnett, 287 Fed. 
o ry . 


61. American Stainless Steel Co. 
v. Ludlum Steel Co., 290 Fed. 103, 107. 


_ [a] Because the query as to who 
is the man skilled in any particular 
art is itself a question of fact. Amer- 
ican Stainless Steel Co. v. Ludlum 
Steel Co., 290 Fed. 103, 107. 


41 SE 78 62. Haworth v. Seevers Mfg. Co., 
engi 765, 772, 51 NW 68, 62 NW 


958, 


Beckman v. Anheuser-Busch Brewing ae Dole v. Johnson, 50 N. H. 
oe 98 Mo. A. 555, 560, 72 SW | 452, 454]. ; 63. See also Unskillfulness [39 
. aed ere are different he Babe sees) Cyc 841]. 
46. Correira v. Boston Motor Tours, | Skill—Holland vy. Rhoades, 56 Or. 206 
(Mass.) 169 NE 775, 776. See also| 106 P 779, 780. AG Cain ei ae 
Motor Vehicles § 482 text and note 51. Schwantes v. State, 127 Wis. ’ , ° 


19, § 644 text and note 58. 


47. Gordon v. Ballard Lumber Co., [a] 
71 Wash. 430, 128 P 1053. 


48. Haney v. St. Regis Min., etc., 
Coz, .(Mo.) 2:05 Siw? 93, 95. 


knowledge. 


160, 186, 106 NW 237. 


It is not necessarily limited 
only to mechanical or 
Schwantes v. State, 127 
Wis. 160, 186, 106 NW 237. 


“Experience” 25 C. J. p 176. 
“Practice” 49 C. J. p 1311. 


professional 65. Youghiogheny River Coal Co. 
v, Allegheny Nat. Bank, 211 Pa. 319, 
60 A 924, 927, 69 LRA 637. 


[a] Its function and operation.— 52. Graham v. Gautier, 21 Tex. 66. Loftus v. Metropolitan St. R. 
Tn Casal rockonvotherumnatenialetaliaieulu.s who. Co., 220 Mo. 470, 119 SW 942, 944. 
rom a bumping tub or otherwise, 53. See Carriers § 1296. i i 9 
the hoisterman, by touching -the but- : ; pi Mills Va Vetere Taso, TAGs 
ton, warns the tub hooker and other 54. See Reasonable § 3 note 64. a rata eT 
persons at the bottom of the shaft, 55. See Reasonable § 3 note 65. 68. See Milk 40 C. J. p 709 text and 
to skidoo to safety. Haney v. St. . notes 5, 6 
Regis Min., etc, Co.. (Mo.) 205 SW 56. Schwantes v. State, 127 Wis. eg 


913, 95. 
Mining terms generally see Mines 57. 
and Minerals §§ 1-113. 
49. Skill: 
Evidence of see Evidence § 857. 


Mechanical see Patents § 61 (curing 
inoperativeness), § 73 (distin- 
guished from invention). 


Skilled: 


7380, 792-814, 


160, 106 NW 237, 247. 69. 


Inferences see Evidence §§ 737-789. 


Witnesses see Criminal Law § 1532; 
Evidence §§ 606, 607, 624-650, 728— 


58. Webster New Int. D. 
“Expert” 25 C. J. p 176. 


Webster New Int. D. 


70. Seeberger v. Schlesinger, 152 
U. S. 581, 585, £4 SCt 729, 38 L. ed. 
560; Astor v. Union Ins. Co., 7 Cow. 
(N. Y.) 202, 214. See also Fur 27 C. 
J. p 930; Hide 29 C. J. p 349; Peltry 
48 C. J. p 780. 


“Fur” distinguished see Fur 27 C. 
J. p 930 note 29 [b]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a ne 


ee 
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SKIN—SLATE 


and understood as meaning skins with the hair re- 
moved.’? Phrases : “Raw skins,”?? “skins dressed 
and finished,”** “skins for morocco,”7* and “un- 
dressed skins.’’75 


[§ 2] B. In Gaming Parlance.’* A game, gener- 
al and popular with the negroes of the south, played 
with cards.77 


[§ 3] C. Skin Fire.7* A term which has been ap- 
plied to a fire that runs around a room very rapidly 
and destroys light material.*® 


SKIP. In building and construction parlance, a 
wooden box in which conerete, mixed, is transported 
to the place of deposit.®° 


SKYLIGHT. A window, usually glazed, facing 
skyward.$ 


SKY SIGN. Any letter, word, model, sign, de- 
vice or representation in the nature of an advertise- 
ment, announcement or direction, supported or at- 
tached wholly or in part over or above any wall, 
building, or structure.’? 


SLAB. A comparatively thick plate or slice of 
anything.** 


“Slabs” made from logs are not commonly treated 
or classed as “lumber or timber,” and are not within 
a statute giving a lien on the “lumber and timber” 
for services in cutting logs.*# 


In concrete construction, a slab is that portion of 
the structure underneath and supporting the floor 
and extending between the beams and girders.®® 


SLACK. As an adjective, synonymous with 
loose.*® As a verb, to render slack; to slow or re- 


“Hides” distinguished see Hide 29 
CJD) o49 note! 32 fa]. 


-71. Seeberger v. Schlesinger, 152 
ae SSdeMo somes SCt i295" 38 Led. 


72. See customs duties § 51 text 
and note 5. 


73. Seeberger v. Schlesinger, 152 
U.S. 581, 585, 14 SCt 729, 38 L. ed. 560. 


Pee Helmrath v. U.S., 125 Fed. 634, | 


or plate. 


75. U. S. v. Wotten, 50 Fed. 693, | 
694 [aff 53 Fed. 344]. | 


76. Gaming generally see Gaming 
27 C. J. p 961 et seq. 


Cox, 


the manufacture of glass, is a ‘‘slab” 
and cannot be regarded as a Sheet 
Theo. W. Morris & Co. v. 
U. S., 174 Fed. 656, 657, 98 CCA 410. 
Steel in various forms as dutiable see 
Goetone Duties § 32 text and 


84 Engi v. Hardell, 
100 NW 1046, 1048. 


Liens of this kind see Logs 
Logging § 158 et seq. 

85. Soule v. Northern Constr. 
35 Cals A. 300) 165 21, 22: 


86. Lauderdale v. Kansas City R. 
(Mo.) 258 SW 736, 
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tard; to loose, relax; to repress.’7 
Phrases: “Slack ahead,’’®’ and “slack the pin.”®® 
SLACKEN.°° 


slow.? 


SLACKER. One who avoids or neglects a duty 
or responsibility; specifically, a person who shirks 
a duty or obligation to his country, especially in 
time of war, as by attempting to evade military serv- 
ice;°* and more specifically a person derelict in the 
performance of his duty toward his country in the 
recent war with Germany.°?* 


To lose rapidly; to become more 


SLAG. A refuse®+ from metallic ores after smelt- 
Inge 


SLANDER.’ ° 


SLANG.®* Colloquial words and phrases which 
have originated in the cant or rude speech of the 
vagabond or unlettered classes, or, belonging in 
form to standard speech, have acquired or have had 
given them restricted, capricious, or extravagantly 
metaphorical meanings, and are regarded as vulgar 
or inelegant.°® 


SLANTING. Oblique, sloping.®® 
SLATE.' [§ 1] A. As Noun. While in a technical 


sense the term refers exclusively to the structural 
formation of the rock, without any reference to its 
chemical constituents,? in its popular and general 
sense the term refers to rocks containing clay, argil- 
laceous rocks, of whatever structural formation,— 
the argillaceous quality being the characteristic, 
without regard to structural formation.® 


reproach, well understood by all men, 
and calculated to subject its bearer, to 
hatred and contempt in practically 
every community in the land.” Choc- 
taw Coal, etc., Co. v. Lillich, 204 Ala. 


note | 533, 86 S 383, 385, 11 ALR 1014. 
‘é ” 
123 Wis. 407, 94. weatae de Coed. Dil OGbs 
95. Baltimore, etc., R. Co. v. Car- 
ana negie Steel Co., 251 Fed. 682, 684. 
96. Slander of: 
Co., Person see Libel and Slander § 4. 


Property or title see Libel and Slan- 
der § 591. 


739. 97. Judicial knowledge of slang 


77. McClendon vy. State, 8 Ga. A. 


398, 69 SE 37. 
78. “Fire” 25 C. J. p 1216. 


79. Pulver v. Rochester German 
Mise COrs oo LiL LAL 24 le «there 
is but very little burning but every- 
thing that is very combustible will 
be destroyed”). 


80. U. S. v. Venable Constr. Co., 
124 Fed. 267, 270. 


81. Standard D. [quot Murray Vv. 
Hisfeldt, 182 NYS 181, 182]. 


fa] It is not a door.—Murray Vv. 
Hisfeldt, 182 NYS 181, 182. 


82. New York City Building Code 
§ 144 [quot Peo. v. Murphy, 129 App. 
Div. 260, 113 NYS 855, 857]. 


83. Webster New Int D. 


[a] Piece of steel 15 feet long, 4 

feet 2 inches wides, 6% inches thick, 
and weighing over 6 tons, with a geo- 
metrical design engraved on one side, 
a completed article ready for use in 


“Toose” 38 C. J. p 242. see Evidence § 1940 text and notes 


87. Webster New Int. D. See also 
Slacken post. 


88. Boucher v. Wisconsin Cent. R. 
Co., 141 Wis. 160, 123 NW 9438, 914. 


89. Boucher v. Wisconsin Cent. R. 
Co., 141 Wis.'160, 123 NW 913, 916. 


90. See Slack ante. 


91. Badovinac v. Northern Pac. R. 
Co., 39 Mont. 454, 104 P 548, 544 [cit 
Webster Int. D.]. 


92. Webster New Int. D. [quot 
Choctaw Coal, etc., Co. v. Lillich, 204 
Ala. 533, 86 S 383, 385, 11 ALR 1014]. 


93. Dimmitt v. Breakey, 267 Fed. 
792. 

[a] History of the term.—‘The 
word is not found in prewar lexicons, 
but had its genesis as to use and 
meaning in the conditions following 
our entrance into the World War, and 
in the exigencies of its successful 
prosecution. During the war it was 
unquestionably a term of the severest 


98. Century D. 


[a] “There is no real difference in 
kind between the processes of slang 
and those of legitimate speech. 
Slang is only the rude luxuriance of 
the uncared-for soil, knowing not the 
hand of the gardener.” State v. 
Sheridan, 14 Ida. 222, 231, 93 P 656, 
658, 15 LRANS 497. 


99. Webster New Int. D. 


[a] Used in describing a condition 
the term is relative, and except by 
comparison, not of much value in a 
case dealing with the condition of a 
crosswalk. O’Donnell v. Butte, 65 


Mont. 463, 211 P 190, 196, 32 ALR 
1284, 

1. See also Shale ante. 

27. Elastic Slate-Roofing Joint- 


Stock Co. v. Moore, 
11,209, Holmes 167, 


3. Plastic Slate-Roofing 
Stock Co. v. Moore, supra. 


LO) ha Casi Nios 
8. 


Joint- 
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Phrases: “An artificial slate,”* “natural slate,”® 


and “slate or argillaceous rock.’’® 


[§ 2] B. As Adjective the word may be em- 
ployed,’ as in the phrase “slate quarry.”* 


Slate clay consists of alumina and silica, and, from 
the absence of fluxes, makes a refractory fire brick.® 


Slate rock is a term universally used by geologists 
and practical quarrymen to indicate an argillaceous 
rock, or a rock in which alumina or the silicate (clay) 
is a characteristic constituent.?° 


Slate shifter is a term in coal mining operations 
employed to denominate a worker who clears away 


4. Plastic Fireproof Constr. Co. v. | Regulation of:—Continued 


SLATE—SLAVERY 


the fallen slate and debris.11 


SLAUGHTER-HOUSE.'? A house where beasts 
are slaughtered for market.1* Strictly speaking the 
term may include any place where animals are 


killed.*# 


Slaughter-house business. 
imals “the meat whereof is destined for sale. 


SLAVEHOLDER. A person whose only interest 
in slaves consists of an undistributed share of an es- 
tate composed of slaves is not a slaveholder within 
the terms of a statute requiring a certain proportion 
of the jurors to be slaveholders in certain cases.'® 


SLAVERY.'‘7 


The slaughtering of an- 
M15 


Hebert, 45 La. Ann. 838, 12 S 931]. 


¢ - is 7 7) § 5 Tiolatine j i - “175 
San Francisco, 97 Fed. 620, 624. AS ee constitutional guar 14. Williams v. Schehl, 84 W. Va. 
5. See Natural § 14. Ke eck prid ) ee ar 499, 100 SE 280, 282. 
‘ ; ainst abr ement of privileges 
6. Plastic Slate-Roofing Joint- a Become Comet thtional [a] “There are slanghter-houses, 
packing-houses, smoke-houses, etc., 


Stock Co. v. Moore, 19 F. Cas. No. 
11,209, Holmes 167, 168. 


7. See cases infra notes 8-11. 


*8 Australian Slate Quarries, Ltd. 
v. Federal Taxation Comr., 33 Austr. 
CLA Rs 416 409), 


9. Plastic Fireproof Constr. Co. v. 
San Francisco, 97 Fed. 620, 623. 


10. Plastic Slate-Roofing Joint- 
Stock Co. v. Moore, 19 F. Cas. No. 
11,209, Holmes 167, 168. 


11. Muren Coal, etc., Co. v. Howell, 
204 Ill. 515, 68 NE 456, 457. 

12. Slaughter-house: 
Jurisdiction of board of health over 

see Health § 59 note 67 [a]. 57. 
Nuisances § 274. 
Regulation of: 

In general see Animals §§ 655-662. 13. 


§ 340. 


note 89. 


Law § 841 text and note 22. 
Against deprivation of property 
see Constitutional Law § 1076 ane slave nrencd, 
note 66 [g]. 
Of equal protection of laws see 
Constitutional Law § 895 text | 282]. 
and note 53. 


By city see Municipal Corporations 


Special privileges see Constitu- 


tional Law § 833 text and note 16. 


Granting monopolies in respect of 
slaughtering see Monopolies § 20. 


Worcester D. [quot Thibaut v. LT. 


indicating houses in which animals 
meats packed and 
smoked ea Ford v. State, 112 Ind. 
873, 378, 14 NE 241 [quot Williams we 
Schehl, 84 W. Va. 499, 100 SE 280, 


15. Thibaut v. Hebert, 45 La. Ann. 
8388; Hea SS! Get. 


[a] The facts that the business is 


Granting exclusive rights in re-|conducted in a shed instead of a 
gard to, as violating the consti- 
tutional guaranty against: 

Involuntary servitude see Con- 
stitutional Law § 446 text and | him, 


house, that the animals slaughtered 
belong to the party and that the meat 
is sold in a public store carried on by 
do not seem to affect the case. 
Thibaut v. Hebert, 45 La. Ann. 838, 


Spence v. State, 17 Ala. 192, 


oO. 


Property qualifications of juror 
generally see Juries § 190 et seq. 


See Slaves § Tf. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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SLAVES 


[$§ 1-2 


CROSS REFERENCES 


Civil rights of negro see'Civil Rights 11 C. J. p 799. 


Imputation of negro blood in white person as constitut- 


ing slander see Libel and Slander § 50. 
Miscegenation 40 C. J. p 1215. 
Negro as witness see Witnesses [40 Cyc 2200]. 


Peonage 48 C. J. p 801. 

Slave or former slave aS pauper see Paupers! § 123. 

Specific performance of contract see Syecific Perform- 
ance § 253. 


I. DEFINITIONS 


[§ 1] “Slavery” is defined as “the state of entire 
subjection of one person to the will of another.”* 
The term implies the relation of, two persons in the 
character of master and slave,” the former being de- 
fined as one who has another or others under his 


immediate control, a lord paramount or employer 
of slaves,® and the latter as a person who is the chat- 
tel or property of another and is wholly subject to 
his will; a bond servant; a serf.* 


II. NATURE, ORIGIN, AND LEGALITY OF SLAVERY 


[§ 2] A. In General. Onr American law of Afri- 
can slavery was a system of customary law; that is, 
of rules and principles applicable to the institu- 
tion, at first introduced and observed by the people 
in their practical dealing with the subject, and sub- 
sequently recognized by the courts as the grounds 
of judicial decision. Very few of these principles 
were the result of written law, but had been devel- 
oped from time to time by the actual working of the 
system in the several slave states, and successively 
adopted by the courts as they had been found by eX- 
perience to be proper and effective in making the in- 
stitution answer the purpose for which it existed,° 
and it was held that slavery could legally exist with- 
out any positive law authorizing it, its very existence 
in fact being presumptive evidence of its legality.® 


While slavery as between the separate states was 
a municipal regulation,’ and by the law of nations 
no state was bound to recognize slavery in another 
state, it being a matter of comity,® still the consti- 
tution of the United States recognized a property 
in this class of persons, and the institution of slav- 
ery was to this extent also a political institution.® 
Our system resembled that of the Romans rather 
than the villeinage of the ancient common law, and 
the courts have looked to the Roman rather than to 
the old common law of England for rules applicable 
to it,1° and the common law of England was held to 
be inapplicable to the institution of slavery except 
to protect the rights of masters, for African slavery 
never existed in the island of Great Britain by the 
common law, by statute, or by the law of nations,*? 


transferred as 


1. Webster D. [quot Hodges v. U. 
SeEcOsnU, Saelei (e027 cS Otromolelurred, 
65]. 


[a] “Servitude [is] the state of 
voluntary or compulsory subjettion 
to a master.’ Webster D. [quot 
Hodes sv. Ue 957.203 On uss Deel imei 
S€t 6, 51 L.-ed. 65]: 


[b] Slavery was relation founded 
in force, not in right; existing where 
it did exist by force of positive law, 
and not recognized as founded in 
natural right. Com. v. Aves, 18 Pick. 
(Mass.) 193. 


[ec] Slavery, involuntary = servi- 
tude, peonage (1) denote condition of 
enforced, compulsory service of one 
to another. Rubi v. Provincial Bd., 
39 Philippine 660. (2) ‘‘Peonage’”’ de- 
fined see Peonage § 1. 


2. De Lacy v. Antoine, 7 Leigh (34 
Va.) 438, 445. 


3. Century D. 


“Master” with respect to relation 
of master and servant defined. see 
Master and Servant § 1. 


4 Century D. 


[a] In broadest sense one who has 
lost the power of resistance; one who 
surrenders himself to any power 
whatever; as a slave to passion, to 
lust, to strong drink, to ambition. 
HOUSES... Wmis.. ba 0a © Uimisa: elemler pean 
SCt 6, 51 L. ed. 65. 


[b] Slave as one of several class- 
es of servants see Master and Sery- 
antes) J note 12) fail. 


5. Douglass v. Ritchie, 24 Mo. 177. 


6. Charlotte vy. Chouteau, 25 Mo. 
465 (holding that if slavery actually 
existed in Canada under the French 
government, whether introduced by 
legislative enactment or not, it con- 


For later cases, developments and changes in the law see Annotations, 


tinued to exist, and was lawful until 
abolished); Charlotte v. Chouteau, 11 
Mo. 193 (holding that it was not nec- 
essary to Show any general custom of 
holding negroes in slavery, to prove 
its legality, and that if it be found to 
exist in fact, even to a limited extent, 
and no positive law prohibiting it be 
shown, it was deemed legal). But 
see Windsor v. Jacob, 2 Tyler (Vt.) 
192 (holding that the relation of 
slavery was not legal in Vermont so 
that an inhabitant could not be charg- 
ed with the maintenance of another 
as his slave on a bill of sale which 
was valid in the state where it was 
made). 


{a] Origin and character of prop- 
erty in slaves in Georgia discussed 
see Neal v. Farmer, 9 Ga. 555. 


{[b] In fllinois, under the ordi- 
nance of 1787 and the constitution of 
Illinois, no person could be held as a 
slave, although a descendant of one 
of the slaves of the old French set- 
tlers, if born since the adoption of the 
ordinance. Jarrot v. Jarrot, 7 Ill. 1. 


[c] In New Jersey slavery exist- 
ed prior to the adoption of the con- 
stitution of 1844, and was not abol- 
ished by that constitution, and that 
constitution did_not destroy that re- 
lation, abolish slavery, or affect the 
laws in relation to that subject exist- 
ing at the time of its adoption. It 
was abolished, however, by the stat- 
ute of April 16, 1846. State v. Post, 
20 N. J. L. 368. 


[ad] In New York slavery could 
not exist except in the single instance 
of fugitives from service, under the 
constitution of the United States. 
Peo. v. Lemmon, 7 N. Y. Super. 681 
[aff 26 Barb. 270 (aff 20 N. Y. 562)]. 


{e] In Texas.—Negroes could be 


lawfully held and 
slaves in the states of Coahuila and 
Texas in 1834. Calvit v. Cloud, 14 
Pex Das 


[f] ‘Termination of status.— 
Whatever may have been the actual 
condition of slaves prior thereto, the 
legal status of the slaves in Missouri 
as such was not terminated until the 
adoption of the constitution of 1865. 
he v. Nolan, 280 Mo. 401, 217 SW 


7 In re Perkins, 2 Cal. 424; In re 
Op. of Judge Appleton, 44 Me. 521, 
525; Miller v. McQuerry, 17 F. Cas. 
No. 9,583, 5 McLean 469. 


8 Prigg v. Pennsylvania, 16 Pet. 
(U. S.) 539, 10 L. 6a. 1060. 


9. In re Perkins, 2 Cal. 424; Parr 
v. Gibbons, 27 Miss. 375. 


[a] Political character of institu- 
tion of slavery went with the extent 
of the national territory wherever 
that was; and the constitutional 
rights and eminency of the republie 
prevail at the moment of the acces- 
sion of new territory, and thus when 
the United States acquired the terri- 
tory of California it became the com- 
mon property of all the people of all 
the states, and the right of emigra- 
tion, with every species of property 
belonging to the citizens, was inher- 
ent with its use and possession. In 
re Perkins, 2 Cal. 424. 


10. Neal v. Farmer, 


9 Ga. 555; 
Douglass vy. Ritchie, 24 


Mo. 177. 


{a] Even if law of villeinage were 
not obsolete in England, but in foree 
in 1732, when the colony of Georgia 
was settled, it had no application to 
African slavery in England or in 
Georgia. Neal v. Farmer, 9 Ga. 555. 


11. Neal v. Farmer, supra. 


same title and section number, 


a eo ed 


ee | 


Under the Roman law slavery could originate in 
three ways, namely, by birth, when the mother was 
a slave; by captivity, in war; and by the volun- 
tary sale of himself, as a slave, by a freeman, above 


the age of twenty, for the sake of sharing the price.” 


In the United States slavery by captivity in war 
was unknown'® except in the instance of Indians 
taken in combat,!* and a free negro could not sell 
himself into slavery,'® the chief means of perpetu- 
ating slavery being by birth.14 

[§ 3] B. Slave Trade. Although the slave trade 
was in some states recognized as a lawful commerce, 
under the law of nations, and that law was held 
obligatory on the states, unless repudiated by treaty 
or positive law,'* persons imported as slaves con- 
trary to law, against their will, were still subject to 
federal control, although mingled with persons in 
the states;1® and in many states statutes were 
passed prohibiting slave trade and the importation 
of slaves, and providing that upon the importation 
of a slave into the state he became free;'® and simi- 
lar acts were passed by the federal government mak- 
ing the engaging in the slave trade an indictable 
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offense against the United States, and forfeiting the 
vessel,”° the acts prohibiting not merely the trans- 
portation of slaves, but the being employed in the 
business of the slave trade or serving on such a voy- 
age,*' or fitting vessels for use in the trade,?? and it 
was unlawful to hold, sell, or dispose of an African 
illegally brought into the country from any foreign 
kingdom, place, or country,?* and engaging in such 
commerce was under certain circumstances made 
piracy by federal statutes.24 The acts were not, 
however, intended to apply to cases where slaves 
were carried from one foreign port to another as 
passengers and not for sale;?° and were not applica- 
ble to negroes domiciled in the United States and 
brought back to the United States after a temporary 
absence.** One held in slavery in a foreign country 
who became free by being brought into the United 
States in violation of statute, and afterward re- 
mained in the service of his previous owner, both 
owner and slave believing that the latter had not ob- 
tained his freedom, could not recover compensation 
for such service on an implied promise, but only on 
an express promise, to pay.?7 


III. WHO WERE SLAVES OR SUBJECT TO BE MADE SLAVES 


[§ 4] A. In General. Slavery being the subject 
of statutory. enactment in many of the states, what 
persons were slaves or subject to be made such de- 


12. Westbrook v. Mitchell, 24 Tex. 
560, 562 [cit 2 Kent Comm. p 274]. 


13. Westbrook v. State, 24 Tex. 
5638. 


14 See infra § 4. 


15. Westbrook v. State, 24 Tex. 563 
(so decided on the ground of public 


ep 
A ALS 
HallRec. 122; 
Cas. No. 15,858; 


AD Day 2: 


v. La Jeune Eugenie, 26 F. Cas. No. 
15,551, 2 Mason 409; 
26. F. Cas. No. 15,597, 1 Woodb: &)M. 
U. S. v. Malebran, 26 F. Cas. No. 
Brunn. Col. 
Ui Saw.gNaylor, 127 -E. 
U. S. v. Smith, 27 F. 23 
Cas. No. 16,332, Brunn. Col. Cas. 82, . 
In re Charge to Grand 


pended largely upon the construction of those stat- 
utes.?* The children of a slave followed the condi- 
tion of the mother at the time of the birth, according 


for use in transporting slaves from 
one foreign country to another, under 
the act of March 22, 1794, as soon as 
any preparation of it for such purpose 
was made, a completion of the equip- 
ment not being necessary). 


U. S. v. Haun, 26 F. Cas. No. 


U. S. v. Libby, 


Cas4265. 45) eCity, 


15,329. 
See Piracy §§ 9-11. 


olicy in direct contravention of a : 
piatute specifically permitting a ne- oa ee Cas. No. 18,269a, 3 Phila. 24. 
gro to sell himself into servitude). zi : } 

{a] For detailed history of legis- 


Analogous system of peonage see 
Peonage 48 C. J. p 801. 


16. See infra § 4. 
17. Neal v. Farmer, 9 Ga. 555. 


Teo We Se ve Gould: 25° B.Cas. No. 
15,239. 


19. See the statutes of the several 
states; and State v. Caroline, 20 Ala. 
19; Jackson vy. Bulloch, 12 Conn. 38; 
Anderson y. Thoroughgood, 5 Del. 
199; Taylor v. Horsey, 5 Del. 131; 
Com. v. Griffin, 3 B. Mon. (Ky.) 208. 


“Employed in slave trade’ defined 
see 20 C. J. p 1240 note 60 [f]. 


Power of congress to prohibit for- 
eign slave trade and of states to reg- 
ulate commerce in slaves see Com- 
merce § 81. 


Constitutionality of law preventing 
immigation of negroes see Constitu- 
tional Law, § 446 note 96. 


20. U.S. v. Morris, 14 Pet. (U. 8.) 
464, 10 L. ed. 543; U. S. v. The Ship 
Garonne, 11 Pet. (U. S.) 73, 9 L. ed. 
6387;, U. S) vy. Preston, 3 Ret. (U. 8.) 
57, 7 U. ed. 601; U. Sv. Gooding, 12 
Wheat. (U. S.) 460, 6 L. ed. 693; The 
Merino, 9 Wheat. (U. S.) 391, 6 L. ed. 
118; The Porpoise, 19 F. Cas. No. 
11,284, 2 Curt. 307; Strohm v. U. S., 
23 F. Cas. No. 13,539, Taney 413; U. 
S. v. Andrews, 24 F. Cas. No. 14,454, 
Brunn. Col. Cas. 422, 5 CityHallRec. 
120; U. S. v. The Francis F. John- 
Sons) 25.) B.. Cas, No. 15,157a; U.S. 
v. Gould, 25 F. Cas. No. 15,239; U.S. 
vy. Kennedy, 26 F. Cas. No. 15,525, 4 
Wash. C. CG. 91; U.S. v. La Coste, 26 
F. Cas. No. 15,548, 2 Mason 129; U.S. 


lation prohibiting slave trade see U. 
So veo Libbys0 260. Cast Noso.5 9s 
Woodb. & M. 221. 


{b] Although ship’s master did 
not know or believe persons to be 
slaves, such transportation worked a 
forfeiture. The Porpoise, 19 F. Cas. 
No, 11,284, 2 Curt. 307. 


{c] Distribution of proceeds.— 
Where a moiety of the proceeds is 
given to the officers and crew of the 
ship of war which made the seizure, 
such moiety is not to be paid into 
the treasury of the United States, but 
must be distributed by the court. The 
Glamorgan, 10 F. Cas. No. 5,472, 1 
Sprague 273) [aff 25 HE. Cas. No. 15,- 
214, 2 Curt. 236]. 


21. The Alexander, 1 F. Cas. No. 
UG Soe Lasom Ios Lin heOChareemto 
Grand Jury, 30 F. Cas. No. 18,269a, 3 
Phila. 527. : 


[al No action could be maintained 
between parties engaged in slave 
trade on any right of property grow- 
ing out of their transportation there- 
in. Fales v. Mayberry, 8 F. Cas. No. 
4,622, 2 Gall. 560. 


22. The Caroline, 5 F. Cas. No. 
2,418, 1 Brock. 384; Strohm v. U. S., 
23 BE. Cas. No. 13,539, Taney 413; U. 
S. v. The Augusta, 24 F. Cas. No. 14,- 
477; U. S. v. The Catharine, 25 F. 
Cas. No. 14,755, 2 Paine 721; U.S. v. 
Gordons 2b ) ly Case) Noted 5 23d0 5 
Blatchf. 18; In re Charge to Grand 
Jury, 30 F. Cas. No. 18,269a, 3 Phila. 
(Pa.) 527 (holding that a vessel be- 
came liable to forfeiture because 
built or equipped in the United States 


25. Tryphenia v. Harrison, 24 F. 
Cas. No. 14,209, 1 Wash. GCG. C.. 522; 
U. S. v. Kennedy, 26 F. Cas. No. 15,- 
525, 4 Wash. C. C. 91. 


26. '-U. S.. vw The Ohio; 27 Bs Cas: 
No. 15,914, Newb. Adm. 409 (holding 
that Act April 20, 1818 § 1 [3 U. S. 
St. at L. 450], punishing as an of- 
fense the bringing of a colored per- 
son into the United States, did not 
apply to a case of a colored person, 
born and reared within the United 
States, sailing to a foreign port or 
place on an American ship, and re- 
turning to a port of the United 
States). 


27. Curranee v. McQueen, 6 F. Cas. 
No. 3,488, 2 Paine 109. 


28. See statutory provisions; cas- 
es infra this note; and notes 29 et 
seq. 


[a] By territorial laws of Indiana 
and Illinois the children of negroes 
and mulattoes registered thereunder 
were free. Boon v. Juliet, 2 Ill. 258. 


[b] Descendant of Spanish wo- 
man whose daughter was born before 
she came into the state, and was of 
a yellow complexion with long black 
hair, waS adjudged to be free in 
Maryland. Rawlings v. Boston, 3 
Harr. & M. (Md.) 139. 


{c] Slaves born in the states of 
Coahuila and Texas before the pro- 
mulgation of the constitutions, or in- 
troduced into the state within six 
months after that time (1) could be 
held in slavery (Clapp v. Walters, 2 
Tex. 130); (2) and under Tex. Const. 
§ 9, providing that all persons who 
were slaves before their emigration 
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to the maxim, partus sequitur ventrem;?® and the 
law did not contemplate that any number of crosses 
between the negro and the white should emancipate 
Although some cases 
seemed to lean to a different doctrine,*! it was gen- 
erally held that children born of a slave mother en- 
titled to or promised her freedom at the end of a 
fixed time were born slaves and so continued even 
after the mother obtained her freedom,*? and the 
issue of manumitted slaves born after the manumis- 
sion, before the period of its taking full effect, were 
and the cases in which children, 
born before their mothers’ right to freedom acerued, 
have been adjudged to be free, were held to be so 
decided, not because of a prospective gift or bequest 
of freedom to the mothers, but because of some 
clause in the instrument being construed as extend- 
ing the gift or bequest of freedom to the children 
Conversely, the child of a free woman 
was free;?5 and where a female slave was emanci- 


the offspring of the slave.?° 


slaves for lfe,®* 


themselves.*# 


to Texas, and who “are now held in 
bondage, shall remain in the like 
state of servitude,” that relation 
where it existed de facto at the time 
of the adoption of the constitution 
was recognized and continued (Guess 
v. Lubbock, 5 Tex. 535); (3) and ne- 
groes in this state were prima facie 
slaves, and where held as such they 
were slaves de facto, whether so de 
jure or not (Boulware vy. Hendricks, 
23 Tex. 667); (4) but in Texas none 
but Africans could legally be slaves 
(Gaines v. Ann, 17 Tex. 211). ; 


[d] Indians as slaves.—(1) In 
some states under the early condition 
of the law Indians might be slaves. 
This was true in New Jersey (State 
v. Van Waggoner, 6 N. J. L. 374, 376); 
(2) and under a very early statute in 
Virginia, repealed shortly after its 
passage, it was provided that Indians 
at war with this country when taken 
prisoners became slaves, and under 
this statute many Indians were made 
slaves and their descendants followed 
their state (Jenkins v. Tom, 1 Wash. 
Gp Was) 23). Son Bsus in, Vareint a) 
after 1705, no American Indian could 
be held as a slave, but foreign In- 
dians coming within the description 


of Act (1705) c 49, might be. Cole- 
Man eva Wickwa wWwWash. (CileVan)y 238. 


See Hudgins y. Wright, 1 Hen. & M. 
(il Va.) 1384 (placing the date at 
which American Indians could not be 
made slaves as early as 1691). And 
to the same effect see Pallas v. Hiil, 
2 Hen. & M. (12 Va.) 149. Compare 
Robin v. Hardaway, Jeff. (Va.) 109 
(holding that the act of assembly of 
1682, in relation to the sale of Indians 
as slaves, was repealed by the Act 
of 1705, and not by those of 1684 or 
1691). (4) Indians taken captive in 
war, prior to the year 1769, by the 
French, and held or sold as slaves in 
the province of Louisiana while the 
same was held by the French, were 
fheld to be lawful slaves, and, if fe- 
males, their descendants likewise 
(Marguerite v. Chouteau, 3 Mo. 540 
Loverr 2 Mo. 71]); (5) and those of 
the Indians who were formerly held 
in slavery during the French govern- 


ment in Louisiana did not become 
free by the subsequent changes of 
government (Seville v. Chretien, 5 


Mart. (La.) 275. But see Ulzire v. 
Poeyfarre, 2 Mart. N. S. (La.) 504 
{holding that the issue of an Indian 
woman were slaves]). (6) In South 
Carolina act of 1740, excepting “free 
Indians in amity with this govern- 
ment” from the presumption of being 
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slaves, the phrase ‘free Indians” in- 
cluded all Indians and their descend- 
ants domiciled in this state, although 
disconnected with any tribe of In- 
dians, and not merely preserving a 
national character. State v. Bel- 
mont, 35 S. Cy e445. 


29. McCutchen vy. Marshall, 8 Pet. 
CUA Se 220 eS el pedha S23 me wOnesmare 
Wootten, 1 Del. 77; Jane v. Prater, 
2 Mete. (Ky.) 453; Lee v. Sprague, 
14 Mo. 476; State v. Scott, 17 8. C. L. 
270. 

30. 
100; 
178. 

31. Gaudet v. Gourdain, 3 La. Ann. 
136 (holding that a child born of a 
woman after she has acquired the 
right of being free at a future time 
follows the condition of its mother, 
becoming free at the time fixed for 
enfranchisement); Harris v. Claris- 


Morrison vy. White, 16 La. Ann, 
Scott v. Raub, 88 Va. 721, 14 SE 


sa, 6 Yerg. (Tenn.) 227. See Sarah 
v. Taylor, 21. F.) Cas: - No, 1125339, 2 
Cranchy Cu @e tenn. 


32. U. S.—McCutchen v. Marshall, 
8 Pet. 220, 8 2 ed. 923; Brooks vy. 
Nutt, 4ehieGas. Nowel,958; 4. CGranch 
GC. 1€. 470. Panny vw. Kellj 8s Cas. 
No. 4,639, 2 Cranch C. C. 412; Samuel 
va Childs, 6215 Be Cais «oNiO. elon S74 
Cranch (Ga'C. seo: 


Ala.—Sidney vy. White, 12 Ala. 728. 
Del.—Jones y. Wootten, 1 Del. 77. 


Ky.—Spurrier vy. Parker, 16 B. Mon. 
20s (Stewart asvs VWayaikt, Sells. avon: 
475; Johnson v. Johnson, 8 B. Mon. 
470; Esther y. Akins, 3 B. Mon. 60. 


Bape A v. D’Orgenoy, 8 Mart. 


lena C.—Mayho y. Sears, 25 N. C. 

Va.—HBllis v. Jenny, 2 Rob. (41 
Va.) 597; Henry y. Bradford, 1 Rob. 
(40 Va.) 53; Crawford v. Moses, 10 


Leigh (87 Va.) 277: Maria-v. Sur- 
baugh, 2 Rand. (23 Va.) 228. 


[a] Effect of repeal of statute.— 
Where an act making the issue of a 
free born white woman, intermarry- 
ing with a Slave, slaves, was repealed, 
it was held that issue born after the 
repealing law were slaves where the 
marriage took place before the re- 
peal. Butler vy. Boarman, 1 Harr. & 
M. (Md.) 371. 


33. McCutchen v. Marshall, 8 Pet. 
(U.'S.) 220; 8 L. ed. 9234) Jiones) vy: 
Wootten, 1 Del. 77. But see Elliot 


ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


the woman and her increase were absolutely free; 
and in some states statutes were passed providing 
that children born after its passage were free, al- 
though born of slaves.** 
son was born free, no length of illegal and usurped 
dominion over him could make him a slave,** and 
although a free negro sold his services by deed for 
ninety-nine years, for a valuable consideration, he 
did not thereby cease to be a free man.*? 
could not hold his own children in slavery, or sell 
them as slaves, although he might have rescued them 
from the condition of slavery.*° 


[§ 5] B. Evidence as to Condition of Being Free 
or Slave—l. Presumption Arising from Color and 
Burden of Proof. 
African descent gave rise to a presumption that the 
person was a slave; 


[§§ 4-5 


pated, with a reservation that her future increase 
should be slaves, such reservation was void, and 


36 


Furthermore, where a per- 


A father 


In slave states color indicating 
;*1 and every negro was prima 


v. Twilley, 5 Del. 192. 


34. Taylor v. Cullins, 12 Gratt. (53 
Va.) 394. 

35. Tom vy. Daily, 4 Oh. 368. 

36. Fulton v. Shaw, 4 Rand. (25 
Va.) 597. 

37. See statutory provisions; and 
Jones v. Wootten, 1 Del. 77; Merry 


v. Chexnaider, 8 Mart. N. S. (La.) 699 
(holding that a negro born in the 
Northwestern territory after the or- 
dinance of 1787 was free); Merry v. 
Tiffin, 1 Mo. 725 (holding that the 
children of a negro slave, in Illinois, 
born after the ordinance of 1787, 
abolishing slavery, were entitled to 
their freedom). 


[a] In Pennsylvania (1) persons 
born subsequent to 1780 were free, al- 
though subject to apprenticeship un- 
til twenty-eight years old (Gentry v. 
MeMinnis, 3 Dana (Ky.) 382; Bar- 
rington v. Logan, 2 Dana (Ky.) 432), 
(2) and the child of ome who was a 
servant until the age of twenty-eight 
could not be held to servitude for the 
same period and on the same condi- 
tions as its mother, who was the 
daughter of a registered slave (Miller 
v. Dwilling, 14 Serge. & R. (Pa.) 442). 
(3) One begotten of a fugitive slave 
mother, but born within the state, 
was free (Com. vy. Auld, 9 PaLJ 521), 
(4) and if a pregnant slave absconded 
from another state and gave birth to 
a child in Pennsylvania, the child 
was freé (Com. v. Holloway, 2 Serg. 
rea (Paws 5). 


38. Bookfield v. Stanton, 51 N. C. 
156. See Anderson y. Poindexter, 6 
Oh. St. 622 (holding that there was no 
law, either in Kentucky or Ohio, by 
which a man, once free, could after- 
ward be enslaved, except for the vio- 
lation of some municipal law). 


39. Casey v. Robards, 60 N. C. 434. 


40. Wilson v. Waples, 3 Del. 270; 
Tindal v. Hudson, 2 Del. 441. 


41. U. S.—Mandeville v. Cooken- 
derfer, 16 F. Cas. No. 9,009, 3 Cranch 
C. C. 257; Millér v. McQuerry, 17 F. 
Cas. No. 9,588, 5 McLean 469. 


Ala.—Becton v. Ferguson, 22 Ala. 
599 (holding, however, that this pre- 
Sumption, like all others, might be 
rebutted by proof); Field v. Walker, 
17 Ala. 80. 


Ark.—Daniel v. Guy, 19 Ark) W279, 


Ga.—Macon, etc., R. Co. v. Holt, 8 
Gases 


wa 


‘ 


§§ 5-6] 


4 
facie to be considered as a slave and the property 
of somebody; and he who acted in respect of him, 
as if he were a free man, acted at his peril, and the 
burden of proof was on him to show that the negro 
was not a slave, or at least to show such circum- 
stances as would rebut the presumption arising from 
eolor,** and possession of, and acts of ownership 
over, a colored person, was prima facie evidence of 
This, however, was not the 
rule in nonslave states, and in these every person, 
although colored, was prima facie presumed to be 
free;** and a negro was presumed to be free, al- 
though purchased as a slave, if the purchase was 
made in a state in which slavery was not tolerated, 
unless it was shown that he had previously inhabited 
A deed or act of manumission 
of a slave might be presumed from such acts of the 
master as afforded a sufficient ground for the pre- 


slavery and ownership.** 


one in which it was.*® 
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it.t? 


general rules. 


sumption,*® as where the master allowed him to act 


Ky.—Davis v. Curry, 2 Bibb 238. 


N. C.—Bookfield vy. Stanton, 
C. 156; State v. Miller, 29 N. 
opm x.) Gobused) IN. ECs 170" 


State, 


(Og VATE 


Tenn.—Bennett vy. 
411. 


[a] Conversely (1) where a per- 
son held as a slave sued for freedom, 
and it appeared that he belonged to 
the white race, he was presumed to 
be free. Daniel v. Guy, 19 Ark. 121; 
Hook v. Pagee, 2 Munf. (16 Va.) 379. 
(2) In Kentucky all persons of blood 
not less than one-quarter African 
were prima facie deemed slaves; and 
whites, and those less than one-quar- 
ter African, were prima facie free 
(Gentry v. McMinnis, 3 Dana (Ky.) 
382); (3) and Indians or white per- 
sons were prima facie free (Gatliff v. 
Rose, 8 B. Mon. (Ky.) 629). (4) Ne- 
groes in North Carolina were pre- 
suméd to be slaves until the contrary 

- appeared; but it was otherwise as to 
persons of mixed blood. Nichols v. 
Bell, 46 N. C. 32; Scott v. Williams, 
TNE Cr cio Gobu we .Gobuy ek NC. 
188. 


[b] On trial of petition for freedom 
by negro, (1) the presumption was 
against him that he was a slave, that 
being the condition of the negro race 
generally; and ‘he must prove his 
right to freedom, either that he was 
born free, or had been emancipated 
according to law (Jackson v. Bob, 18 
Ark. 399; Davis v. Curry, 2 Bibb 
(Ky.) 238); (2) or he must prove his 
descent from a free ancestor, or that 
he has been manumitted by deed or 
will (Hughes v. Jackson, 12 Md. 450; 
Anderson v. Garrett, 9 Gill (Md.) 120; 
Burke v. Negro Joe, 6 Gill & J. (Md.) 
136:— Hall v. Mullin, 5 Harr. & J. 
(Md.) 190; Chariotte v. Chouteau, 25 
Mo. 465; Chouteau v. Pierre, 9 Mo. 
8); (3) and no presumption arose in 
suits for freedom that plaintiff was 
free from the fact that he was less 
than one fourth negro (Daniel v. 
Guy, 19 Ark. 121). 


[ec] In Louisiana (1) the presump- 
tion was that a black man was a 
slave, but the burden of proof was on 
him who claimed the colored person 


1 Swan 


as a slave. Miller v. Belmonti, 11 
Rob. 339; Pilie v. Lalande, 7 Mart. 
N. S. 648; State v. Cecil, 2 Mart. 208. 


(2) Thus, where persons of color sued 
for freedom, the burden of proving 
them slaves was on defendant; oth- 
erwise in case of negroes. Adelle v. 
Beauregard, 1 Mart. 183. (3) Simi- 
Jarly, where a black person in the en- 
joyment of liberty sued and defend- 
ant pleaded that he was a Slave, the 


burden of proof was on defendant; 
but it was otherwise where a slave 
sued for freedom. Mary v. Morris, 7 
La. 135 (where plaintiff in a suit for 
freedom had the burden of proving 
freedom when tthe question was libera 
vel non); Hawkins v. Vanwickle, 6 
Mart. N. S. 418. (4) During slavery 
the presumption of servitude attach- 
ed to negroes alone and not to per- 
sons of color. Mathieu v. Mathieu, 
9 La. A. (Orleans) 172. 


[d] Presumption also is that per- 
son who was slave was negro.—Mc- 
Millan v. Croatan Dist. No. 4 School 
Committee, 107 N. C. 609, 12 SE 330, 
10) DRA 823. 


42. Mandeville v. Cookenderfer, 16 
My Cast No._9,009,3"Cranch CC. 25%. 


43. William v. Van Zandt, 29 F. 
CaswiNomtke7,685.0omCranch™ (GumG@, 55: 
Mrongott v.) Byers, 5 (Cow. (GN: "Y-) 
480. Contra Gatliff v. Rose, 8 B. Mon. 
(Ky.) 629. 

44. We Grand v. Darnall, 2 Pet. 
CU. -S:)) 664,. 7, Tu. ed, 555; Miller. wv. 


McQuerry, 17 F. Cas. No. 9,583, 5 Mc- 
Lean 469; Wood v. Ward, 30 F. Cas. 
No. 17,965; State v. Dillahunt, 3 Del. 
551; Kinney v. Cook, 4 Ill. 232; Stout- 
enborough vy. Haviland, 15 N. J. L. 
266. 


45. 
385. 
46. 


47. 
1565 


Forsyth v. Nash, 4 Mart. (La.) 


Lewis v. Hart, 33 Mo. 535. 


Bookfield v. Stanton, 51 N. C. 
Jarman v. Humphrey, 51 N. C. 
284 Statevv. EI 29) SiG. i. 150); Mail 
lenin Reigene, 320 “Si Cpl 5925" But 
see Lyons v. Holmes, 19 S. C. 406 
(foll Vinyard vy. Passalaigue, 33 S. C. 
1S AO |G 


48. Burke v. Negro Joe, 6 Gill & 
Jie VENICE TGs 
[a] Abandonment of slave by 


owner (1) affords no presumption of 
the execution of a deed of manumis- 
sion (Anderson vy. Garrett, 9 Gill 
(Md.) 120), (2) and no presumption 
of a deed of manumission was author- 
ized on the mere ground that a slave 
has gone at large, and acted as a 
freeman with his master’s knowledge, 
unless such going at large and acting 
as if free was for at least twenty 
years’ uninterrupted duration (An- 
derson y. Garrett, supra). 


49.. Blackmore v. Phill, 
(Tenn.) 452. 


50. See Evidence 22 C. J. p 1. 


51. Johnson vy. Tompkins, 13 F. 
Cas. No. 7,416, Baldw. 571. 
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as a freeman without molestation for over twenty 
years;** but the rule was that the presumption of a 
deed of manumission must be founded on acts in- 
consistent with a state of slavery, known to the 
owner, and which could only be accounted for on a 
supposition that he intended to free his slave.*® 
deed of emancipation, executed in a state where 
slavery did not exist, was prima facie good, and 
entitled the negroes to freedom wherever they went; 
and the proof of its invalidity must come from those 
who disputed the act and attempted to hold against 


A 


[§ 6] 2. Competency and Weight and Sufficiency. 
Upon an issue of slavery or freedom the general rules 
of evidence®® applied’! as to admissibility.®? 
similarly the weight and sufficiency®* of the evidence 
presented under such an issue were controlled by the 


And 


[a] Question of slavery arising in 
proceeding other than suit involving 
freedom, in a court in one state, was 
partly a question of status and part- 
ly a question of property, and in ei- 
ther aspect evidence that the person 
was in point of fact held and treated 
as a Slave in another state was ad- 
missible, and might be sufficient evi- 
dence to require the jury to find that 
he was held to service under the laws 
of the latter state. U. S. v. Morris, 
26. (Cas No. P5)si5s.e Cuntaess 


52. Ala.—Farrelly v. Maria Lou- 
isa, 34 Ala. 284; Fields v. Walker, 
23 Ala. 155; Becton v. Ferguson, 22 
Ala. 599. 


Ark.—Daniel v. Guy, 23 Ark. 50; 
Jackson vy. Bob, 18 Ark. 399. 


Cal.—In re Perkins, 2 Cal. 424. 


Del.—Thoroughgood vy. Anderson, 5 
Del. 97; State v. Harten, 4 Del. 582. 
isis vy. Hammond, 23 Ga. 

Ky.—Tevis v. Eliza, 7 Dana 394; 
Nancy v. Snell, 6 Dana 148. 


La.—Rosine v. Bonnabel, 
163. 

Md.—Cornish y. Willson, 6 Gill 299; 
Wilson v. Barnett, 9 Gill & J. 158; 
Shorter v. Rozier, 3 Harr. & M. 238. 

Mo.—Charlotte v. Chouteau, 21 Mo. 
690; Ralph v. Duncan/ 3 Mo. 194. 

N. C.—Bookfield v. Stanton, 51 N. 
(64 UG: 


S. C.—Guillemette v. Harper, 38 S. 
(65 Ai, WES 


Tenn.—Miller 


5 Rob. 


v. Denman, 8 Yerg. 


233; Vaughan v. Phebe, Mart. & Y. 
bt? An: TOF 

Va.—Fulton v. Gracey, 15 Gratt. 
(56 Va.) 3145) “Winisiv. ‘Chariton a2 


Gratt. (53 Va.) 484: Givens v. Manns, 
6 Munf:, (20 Via.) 190. 


53. U. S.—Le Grand v. Darnall, 2 
Pet. 664, 7 L. ed. 555; Bell v. Hogan, 
os Bl -Cas. No. 15253; 2 (Cranch: Cc 
2S braytone via, Ulisse mel CASEIN IOs 
4,074, 1 Hayw. & H. 369; Minchin v. 
Docker, 17 F. Cas. No. 9,628, 1 Cranch 
CC. Ces Us. VeLbruces, 24> baCase 
Now l467i6, 2) Cranch Cy GC) 95-)USutv. 
Fisher, 25 F. Cas. No. 15,101, 1 Cranch 
CG) Gh244: UO. Sav. West, 23° : Cass iNo: 
16,667, 5 Cranch C. C. 35; William v. 
Van Zandt, 29 F. Cas. No. 17,685, 3 
Cranch C.€.-55; 


Ark:—Gary v. Stevenson, 19 Ark. 


580; Daniel v. Guy, 19 Ark. 121. 
Ky.—Mullins v. Wall, 8 B. Mon. 
445; Nancy v. Snell, 6 Dana 148: 
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[§ 7] A. General Nature; 
Duties of Owner; Actions. 


law’s protection.°°® 


Rights, Powers, and 
Slaves were considered 
as property®* and recognized as such by the consti- 
tution of the United States,°® being for some pur- 
poses in some states considered as real property, 
particularly for purposes of descent;°* but the law, 
which to some extent imparted to slaves the fictitious 
quality of realty, for most purposes, and to a great- 
er extent, considered them personalty.°® 
the master’s property in his slave was sui generis, 
the slave being considered in the law in many re- 
spects in the light of a human being entitled to the 
Thus, although unconditional 
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56) 


In facet 


or limb unless impelled to such an act by necessity; 
and he had no right to inflict on him such cruel and 
inhuman punishment, even with the purpose of se- 
curing service and obedience, as must result in death 
as a consequence of the punishment inflicted.°* Nor 
did the law subject the female slave to an involun- 
tary and illicit connection with her master, and it 
would protect her against such a misfortune,°* and 
the owner of a slave was under a legal obligation 
to supply his necessary wants and protect and pre- 
serve his life,** his duty to protect him terminat- 


even to the destruction of the life or limb of the 
slave,°° yet he might not deprive the slave of life 
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submission on the part of the slave was due to the | ing only with his life, and even after emancipation 


lawful authority of the master, and the master might 
therefore use just such force and means in redue- 
ing his rebellious slave to lawful submission to his 
authority as were necessary to effect his purpose, 


Boyce v. Nancy, 4 Dana 236. 


La.—Morrison v. White, 16 La. Ann. 
100; Jackson v. Bridges, 1 Rob. 172; 
Simmins v. Parker, 4 Mart. N. S. 200. 


Md.—Henderson v. Jason, 9 Gill 
483; Bland v. Dowling, 9 Gill & J. 19; 
Baptiste vy. De Volunbrun, 5 Harr, & 
J. 86. 


Miss.—Shaw v. Brown, 35 Miss. 246. 


Mo.—Durham vy. Durham, 26 Mo. 
507; Amy v. Ramsey, 4 Mo. 505. 


N. J.—Perth Amboy Tp. Overseers 
of Poor v. Piscataway Tp. Overseers 
of Poor, 19 N. J. L. 173; State v. Mc- 
Donalds NMAIo pe. 332. 


N. C.—Jarman v. Humphrey, 51 N. 
©) 28° "Stringer v. Burecham, 34° °Ne"C: 
41; Sampson v. Burgwin, 20 N. C. 
21. 


Ss. C.—Dingle vy. Mitchell, 20 S. C. 
202. 


Tex.—Gaines v. Ann, 17 Tex. 211. 


Va.—Fulton v. Gracey, 15 Gratt. 
(56 Va.) 314; Nicholas v. Burrus, 4 
Leigh (31 Va.) 289; Gregory v. 
Baugh, 4 Rand. (25 Va.) 611. 


54. Us S.—Love v. Boyd, 15 F. Cas. 
No. 8,546, 2 Cranch C. C. 156; Merrill 
Vea Dawson, Li i. Cas. INOwN9 469: 
Hempst. 563 [Laff 11 How. 375, 13 L. 
ed. 736; Peter v. Cureton, 17 F. Cas. 
Noes 029.2 Cranch iG. Cy 561: 


Ala.—Rose v. Pearson, 41 Ala. 
Durden v. McWilliams, 36 Ala. 
Atwood v. Beck, 21 Ala. 590. 


Ark.—Whitfield v. Browder, 13 
143. 


Cal.—In re Perkins, 2 Cal. 424. 


Ga.—Drumright v. State, 29 Ga. 430; 
Bryan v. Walton, 20 Ga. 480; Macon, 
eteseh. 1Col/y. fDavis,wl3: (Galt 68t 


Ky.—Orr v. Pickett, 3 J. J. Marsh. 


269; Gaunt v. Brockman, Hard. 331; 
Cummins) ivi) Bradford, 15 «Ky. "Op. 
78; Page v. Page, 1 Ky. Op. 385. 


La.—Dickinson v. Maynard, 20 La. 


Ann.) 66,7 96>2AmD. 379: Bisland tv. 
Provosty, 14 La. Ann. 169; King v. 
Neely, 14 La. Ann. 165; Johnson v 
Imboden, 4 La. Ann. 178; Waters v 
Grayson, 3 La. Ann. 595; McCargo v. 
New Orleans Ins. Co., 10 Rob. 202, 
43 AmD 180; Lewis v. Cartwright, 


7 Rob. 186; Kemper v. Hulick, 19 La. 


249; -Berardy yo Berard, 9) lian 9156: 
Bradford v. Clark, 7 La. 147; Moosa 
v. Allain, 4 Mart. N. S. 99; Ulzere v. 


Poeyfarre, 8 Mart. 155. 


themselves.°° 


Md.—Belt v. Maryiott, 9 Gill 331; 
Crapster v. Griffith, 6 Harr. & J. 144; 
Crapster v. Griffith, 2 Bland 5. 


Miss.—Turner y. Herron, 34 Miss. 
460; Covington vy. Arrington, 32 Miss. 
144; Newell v. Newell, 9 Sm. & M. 
56. 


N. Y.—Trongott v. Byers, 5 Cow. 


480. 


N. C.—Caffey v. Rankin, 33 N. C. 
449; Locke v. Gibbs, 26 N. C. 42. 


S. C.—Mays v. Gillam, 31 S. C. L. 
160: Kordiw. Adken, 32.5. Co lunco 
Rhame v. Ferguson, 24 8. C. L. 19 
State v. Singletary, 23 S. C. L. 220 
Cline v. Caldwell, 19 S. C. L. 423 
Horry v. Glover, 11 S. C. Eq. 515, 12 
Ss iCaphGaibsa. 


Tenn.—Seay v. Bacon, 4.Sneed 99, 
67 AmD 601; Womack v. Smith, 11 
Humphr. 478, 54 AmD 51; Stevens 
v. Bomar, 9 Humphr. 546; McCollum 
v. Smith, Meigs 342, 33 AmD 147; 
orate v. Cooper, 2 Overt. 96, 5 AmD 


Va.—Poindexter v. Davis, 6 Gratt. 
(47 Va.) 481. : 


[a] Free negroes could not own or 
hold slaves (1) (Tindal v. Hudson, 2 
Del. 441; Davis v. Evans, 18 Mo. 249), 
(2) but a colored man who had bought 
his children, who were born slaves, 
could maintain a bill in equity for the 
recovery of the children when they 
had been wrongfully taken from him 
by one claiming under the original 
owner (Jones v. Bennet, 9 Dana (Ky.) 
333). (3) Under 2 Rev. St. p 360 
no free negro was capable of acquir- 
ing in fee, or holding for any length 
of time, any slave other than the hus- 
band, parent, or descendant of such 
ire negro. Reed v. Reed, 5 Ky. Op. 


{b] Offspring of slaves belonged to 
owner of mother.—Patterson v. Bon- 
ner, 19 La 508. 


, 
’ 
’ 
, 


{c] As far as it relates to usu- 
fruct, the children were natural 
pete Patterson v. Bonner, 19 La. 

{d] Value.—Slaves are a species of 


property, to which, in the estimation 
of the public, there is always some 
value attached. Parr y. Gibbons, 27 


Miss. 375. 
55. In re Perkins, 2 Cal, 424. 
56. Sneed v. Ewing, 5 J. J. Marsh. 


(Ky.) 460, 22 AmD 41, 
57. Whether real cr personal prop- 


he was bound not only to protect, but to maintain 
them when they were no longer able to maintain 
An action would lie by the owner 
against one who held his slave wrongfully,*® or en- 


erty for purposes of inheritance see 
Descent and Distribution § 15. 


58. Easley v. Easley, 18 B. Mon. 
(Ky.) 86; Sneed v. Ewing, 5 J. J. 
Marsh. (Ky.) 460, 22 AmD 41; Plump- 
ton v. Cook,-2 A. K.. Marsh. (ko) 
450 (holding that slaves properly 
came under the appellation of “per- 
sonal estate,” and, as such, were lia- 
ble to an attachment). 


Rein Craig v. Lee, 14 B. Mon. (Ky.) 
60. Dave v. State, 22 Ala. 23; 
State v. Abram, 10 Ala. 928; Gillian 


v. Senter, 9 Ala. 395; Poydras v. Mou- 
rain, 9 La. 492; Oliver v. State, 39 
ae 526; State v. David, 49 N. C. 


61. Eskridge v. State, 25 Ala. 30; 
Oliver v. State, 39 Miss. 526; Worley 
Vv. State, 11) Euimphr. 1Cienn.) apace 
(holding that a master had no right 
to maim his slave, as by castrating 
him, for the purpose of his moral re- 
form). 

62. 
DG 
63. Vail v. Bird, 6 La. Ann. 223. 


64. Ala.—Gibson v. Andrews, 4 
ani 66; Meeker v. Childress, Minor 


en alate cae v. Alexander, 14 Ga. 


Ind.—Grover v. Sims, 5 Blackf. 498. 


Ky.—Kellar v. Bate, 3 Metc. 130; 
Meredith v. Wood, 3 Dana 456. 


La.—Tom v. Ernest, 15 La. Ann. 


Craig v. Lee, 14 B. Mon. (Ky.) 


44 


ees v. Ritchie, 24 Mo. 
ie 


S. C.—Fairchild v. Bell, 4 S. CG L. 
129, 3 AmD 702. 


65. Baker v. Tabor, 5 La. Ann, 556. 


66. Gentry v. Barnett, 6 T. B. Mon. 
(Ky. )mi13; -‘Crane “vy. UAdleny i aaa. 
Ann, 493 (defendant claiming through 
plaintiff has the burden of proof to 
show clearly his right to the proper- 
ty); Mulhollan v. Johnson, 1 Mart. 
N. 8. (la.) 579; Marshall v. Pening~ 
ton, 8 Yerg. (Tenn.) 424. 


{a] Trover would lie for conversion 
of slave (1) in some states (Drum- 
right v. State, 29 Ga. 430; Terrell v. 
McKinny, 26 Ga. 447; Newton v. 
Turpin, 8 Gill & J. (Md.) 433: Polk 
v. Allen, 19 Mo. 467; Fanshaw v. 
Jones, 33 N. C. 154; Lewis v. Mob- 
ley, 20 N. C. 467, 34 AmD 379; Rob- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 7] 


ticed,®* harbored, or concealed,*® or rescued®9 him, 
or who aided or allowed him to escape;7° and tres- 
pass or other appropriate action would lie for the 
master against one who beat, injured, or caused the 
death of his slave; and it was a crime, generally 
felony, to steal, kidnap, or harbor or conceal a slave 
with the intent to deprive the owner of his posses- 
The responsibility of a common carrier in 


slon.7? 


ertson v. Wurdeman, 23 S.C. L. 234; 
Craig: v.. Todd, 7 Si:.C. lL. 757: Bea- 
ford v. Flowers, 11 Humphr. (Tenn.) 
242); (2) but not in all (Daggs v. 
Prazer, 6 F. Cas: No. 3,588), (3) par- 
ticularly not where, at the time of 
the conversion, by the laws of the 
state in which action was brought, 
plaintiff could have had no property 
in him (Rodney y. Illinois Cent. R. 
Come ill. 42), 


[b] Habeas corpus.—The owner of 
a slave who had been taken from him 
by force, stratagem, or fraud could 
.recover possession by means of the 
writ of habeas corpus if the case fell 
within the terms of the statute au- 
thorizing relief. Covington v. Arring- 
ton, 32 Miss. 144; Buckingham v. 
Levi, 23 Miss. 590; Steele v. Shirley, 
21. Miss: 196; (Nations v. ‘Alvis, 13 
Miss. 338; Hardy v. Smith, 11 Miss. 
316; Scudder v. Seals, 1 Miss. 154. 


67. Ga.—Dacy v. Gay, 16 Ga. 203. 


ASR sets v. Ewing, 3 J. J. Marsh. 
185. 


La.—Vinot v. Bertrand, 6 La. Ann. 


474; Kemper v. Hulick, 16 La. 44. 
Miss.—Jones v. Donald, 26 Miss. 
461. 


N. J.—Boice vy. Gibbons, 8 N. J. L. 
324. 


N. Y.—Scidmore v. Smith, 13 Johns. 
322. 


Ss. C.—Lamar v. Taylor, 5 S. C. L. 
99. 


Tenn.—Miller v. Denman, 8 Yerg. 


233. 


68. U. S.—Jones v. Vanzandt, 13 
F. Cas. No. 7,505, 5 McLean 214; Oliv- 
er v. Kauffman, 18 F. Cas. No. 10,- 
497; Oliver v. Weakley, 18 F. Cas. 
INO. 910;502, 1:2--Wall. Jr. 3245 (Ray 
v. Donnell, 20 F. Cas. No. 11,590, 4 Mc- 
Lean 504; Stanback v. Waters, 22 F. 
Cas. No. 13,284, 4 Cranch C. C. 2; Van 
Metre v. Mitchell, 28 F. Cas. No. 16,- 
865a; Washington v. Wilson, 29 F. 
Cas. No. 17,2405) 2 ‘Cranch °C. (CC. 153; 
Weimer v. Sloane, 29 F. Cas. No. 17,- 
363, 6 McLean 259. 


Ala.—Kennedy v. McArthur, 5 Ala. 
151. 

N. C.—Young v. McDaniel, 50 N, C. 
103. 

Si G.— State v. Arnold, 42 S. C..L. 
39°~ State v. Stein, 30,,S. .C. L.:189; 
Johnson v. Lemons, 18 S. C. L. 392; 
La Mar v. Roundtree, 3 S. C. L. 164. 


Tenn.—Cain v. Kelly, 4 Humphr. 


472. 
Tex.—Browne v. Johnson, 29 Tex. 
40. 


69. Giltner v. Gorham, 10 F. Cas. 
No. 5,453, 4 McLean 402; Ray v. Don- 
nell, 20 F. Cas. No. 11,590, 4 McLean 
504; Van Metre v. Mitchell, 28 F. Cas, 
No. 16,865, 2 Wall. Jr. 311; Weimer 
v. Sloane, 29 F. Cas. No. 17,363, 6 


McLean 259. 


70. U. S.—Giltner v. Gorham, 10 
F. Cas. No. 5,453, 4 McLean 402; Jones 
vy. Vanzandt, 13 F. Cas. No. 7,501, 2 
McLean 596, 138 F. Cas. No. 7,502, 2 
McLean 611; Ray v. Donnell, 20 F. Cas, 
No. 11,590, 4 McLean 504; Weimer v. 
Sloane, 29 F. Cas. No. 17,363, 6 Mc- 


SLAVES 


erty. 


out his owner’s 
owner, and thus 


Lean 259. 


Sia sire Ago v. Brown, 12 La. Ann. 


Md.—Slemaker v. Marriott, 5 Gill 
& J. 406. 


Soni J.—Boice v. Gibbons, 8 N. J. L. 


Va.—Law v. Law, 2 Gratt. (43 Va.) 
366; Burley v. Griffith, 8 Leigh (35 
Va.) 442. 


71. U. S.—Garey v. Johnson, 10 F. 
Cas. No. 5,240, 2 Cranch C. C. 107. 


Ala.—Morton vy. Bradley, 27 Ala. 
640; Townsend v. Jeffries, 24 Ala. 329; 
Gillian v. Senter, 9 Ala. 395 (even 
against the master’s overseer); Gray 
v. Crocheron, 8 Port. 191; Middle- 
ton v. Holmes, 3 Port. 424. 


Ark.—Hervy v. Armstrong, 15 Ark. 


as 


Ga.—Holmes v. Central R., etc., Co., 
37 Ga. 593; Mitchell v. Western, etc., 
R. Co., 30 Ga. 22; Macon, ete.; R. Co. 
Vey ELolts SGA 157% 


Ky.—Hord v. Grimes, 13 B. Mon. 
188; King v. Shanks, 12 B. Mon. 410; 
Gray v. Combs, 7 J. J. Marsh. 478, 23 
ae 431; Smith v. Hancock, 4 Bibb 
222. 

La.—Gardiner v. Thibodeau, 14 La. 
Ann, 732; McCutcheon y. Angelo, 14 
La. Ann. 34; Laparouse v. Rice, 13 
La. Ann. 567; Duperrier v. Dautrive, 
12 La. Ann. 664; Griffing v. Routh, 11 
La. Ann. 135; Kennedy v. Mason, 10 
La. Ann. 519; Kemp v. Hutchinson, 
10 La. Ann. 494; Benjamin v. Davis, 
6 La. Ann. 472; Buddy v. The Van- 
leer, 6 La. Ann. 34; Arnandez v. Law- 
es, 5 La. Ann. 127; Blanchard v. Dix- 
on, 4 La. Ann. 57; Bibb v. Hebert, 3 
La. Ann: 132. 


Miss.—Lamar v. Williams, 39 Miss. 
342; Thompson vy. Young, 30 Miss. 17. 


Mo.—Morgan v. Cox, 22 Mo. 3738, 66 
AmD 623; Garneau v. Herthel, 15 Mo. 
191. 


N. C.—Smith v. Cameron, 33 N. C. 
572; Pierce v. Myrick, 12 N. C. 345. 


Ss. C.—Arnold v. Loveless, 40 S. C. 
L. 511; Priester v; Augley, 39S. C. 
L. 44; Harrison v. Berkley, 32 S. C. 
L. 525, 47 AmD 578; Felder v. Louis- 
ville, etc., R. Co., 27S. C. L. 403; Lang- 
ford v. Caldwell, 26 8. C. L. 275; Ivy 
v. Wilson, 25 S. C. L. 74; McDonald 
va Clark, Ji5 S.0@} Te) 223 5 Swiatselll tv. 
Harnest,, 09S! Cy l.) L825 White v. 
Chambers, 72" S¥ Cw Ta87 0" 


Tenn.—Kirkwood v. Miller, 5 Sneed 
455, 783 AmD 134; James v. Drake, 
3 Sneed 340; Polk v. Fancher, 1 Head 
336; Walker v. Brown, 11 Humphr. 
nei 


Tex.—Brady v. Price, 19 Tex. 285; 
Hedgepeth v. Robertson, 18 Tex. 858. 


72. ASU Seve Godley,*25 EF. 
Cas. No. 15,221, 2 Cranch C. C. 153. 


Ala.—Spivey v. State, 26 Ala. 90; 
Spencer v. State, 20 Ala. 24; Wil- 
liams v, State, 15 Ala. 259; State v. 
Adams, 14 Ala. 486; Mooney v. State, 
8 Ala. 328; Nabors v. State, 6 Ala. 
200; State v. Wisdom, 8 Port. 511; 
Prince v. State, 3 Stew. & P. 253. 


Ark.—State v. Cadle, 19 Ark, 613. 


[58 C.J.] 751 


transporting slaves was of the nature of that as- 
sumed in carrying passengers, and not goods or prop- 
If loss oceurred, the carrier was responsible 
only for negligence or unskillfulness;7° but carriers 
were lable in many states, under statute, to the 
master of a slave for taking him as a passenger with- 


consent or unaccompanied by the 
aiding his escape;** and in some 


_Ga.—Cook v. State, 26 Ga. 593; Hud- 
gins v. State, 26 Ga. 350. 


La.—State v. Gore, 15 La. Ann. 79. 
see RE eo} v. State, 13 Sm. & M. 


Mo.—State v. Rector, 11 Mo. 28. 


N. C.—State v. Martin, 34 N. C. 
157; State v. Williams, 31 N. C. 140; 
State v. Hardin, 19 N. C. 407; State 
v. Haney, 19 N. C. 390; State v. Ed- 
mund, 15 N. C. 340; State v. Jerni- 


gan, 7 N. C. 12; State v. Jernagan, 
sa C. 483; State v. Davis, 4 N. C. 


S. C.—State v. Gossett, 43 S. C. L. 
428; State v. Kinman, 41 S. C. L. 497; 
State v. Brown, 34 S. C. L. 508; State 
Viy McCoy, 29.8. 1Co Li. Tlie, Statewve 
La Creux, 26 S: C.\L. 488; /Statesve 
Covington, 18 S. C. L. 569; State v. 
Whyte, 11 S. C. L..174. : 


Tenn.—Kemp v. State, 11 Humphr. 
320: Carey v. State, 7 Humphr. 499 
[foll Tyner v. State, 5 Humphr. 
383]; State v. Curtis, 5 Humphr. 601; 
State v. Watkins, 4 Humphr. 256; 
State v. Jones, 2 Yerg. 22; Gordon 
vV. Marquhar, Peck) 1553) State ve 
Thompson, 2 Overt. 96. 


Tex.—Lovett v. State, 19 Tex. 174; 
Cain v. State, 18 Tex. 387; Martin v. 
State, 16 Tex. 240. a 


Va.—Com. v. Peas, 4 Leigh (31 Va.) 
692, 2 Gratt. (43 Va.) 629; Thomas v. 
Com., 2 Leigh (29> Vai). 7413 Daven= 
port v. Com., 1 Leigh (28 Va.) 588; 
Com. v. Hays, 1 Va. Cas. (3 Va.) 122. 


[a] Runaway slave might be the 
subject of a larceny. Murray v. State, 
18 Ala. 727; Reid v. State, 20 Ga. 
681; Randal v. State, 4 Sm. & M. 
(Miss.) 349; State v. Clayton, 45 S. 
C. L. 581; Cash v. State, 10 Humphr. 
(Tenn.) 111. 


[b] Assisting slave to escape from 
his master in order to obtain his free- 
dom was not larceny. Drayton v. U. 
S., 7 F. Cas. No. 4,074, 1 Hayw. & H. 
369; State v. Hawkins, 8 Port. (Ala.) 
461, 338 AmD 294. 


73. Folse v. New Orleans Coast, 
ete., “Transp. (Co., “19 La. “Anne 299 
Scruggs v. Davis, 3 Head (Tenn.) 664. 


74. U. S.—Harrison v. Evans, 11 
i Cas. UNov (67135, Cranch. ©. eh73645 
Mandeville v. Cookenderfer, 16 F.. Cas. 
No. 9,009, 3 Cranch C. C. 257; Wash- 
ington v. Wilson, 29 EF. Cas. No. 
U2 40F 2" Cranchves "Cy. 50. 


Ala.—Bell v. Chambers, 38 Ala. 660; 
Mangham v. Cox, 29 Ala. 81. 


Del.—Page v. Vandegrift, 5 Del. 
176; Collins v. Bilderback, 5 Del. 133; 
Redden v. Spruance, 4 Del. 217. 


Ga.—Brown v. South Western R. 
Co., 36 Ga. 377; South Western R. Co. 
v. Pickett, 36 Ga. 85; Wallace v. 
Spullock, 82 Ga. 488. 


Ky.—Louisville, ete, R. Co. v. 
Young, 1 Bush. 401; Bracken v. The 
Gulnare, 16 B. Mon. 444; McFarland 


v. McKnight, 6 B. Mon. 500; Graham 
v. Strader, 5 B. Mon. 173; Strader v. 
Fore; 2 B. Mon, 123; Johnson’ vz 
Bryan, 1 B. Mon. 292; Watham y. 
Oldham, 9 Dana 50; Church ' v. 
Chambers, 3 Dana 274. 


La.—Chaffe v. The St. Charles, 13 


tom fo8sC5 da] 


cases the carrier was liable to fine and imprison- 
Slaves were subject to attachment.*® 

Slaves could be 
transferred by will,’7 or by gift,** which under some 
statutes was sufficient if by parol accompanied with 


ment.?® 


[§ 8] B. Transfer of Slaves. 


AL DD Aretuve Maayan liam. 
Barry v. Kimball, 12 La. 
Farwell v. Harris, 12 La. 

Rountree v. Brilliant Steam- 


La, Ann. 
Ann. 394: 
Ann. 372; 
Ann. 50; 


boat Co., 8 La. Ann, 289; .William- 
son v. Norton, 7 La. Ann. 393; Win- 
ston v. Foster, 5 Rob. 113; Duncan v. 


Hawks, 18 La. 548; Buel v. New. York 
Steamer, 17 La. 541; Goldenbow v. 
Wright, 13 La. 371; Hurst v. Wallace, 
5 La. 98; McMaster v. Beckwith, 2 
a. 329. 


Mda.—Northern 
Scholl, 16 Md. 33 


Centeg Raw Gonwevs 
; Pennsylvania, etc., 


Steam Nav. Co. v. Hungerford, Gill. | 
«1 29 Ls 


& J 


Mo.—Withers v. The El Paso, 24 
Mo. 204; Calvert v. Rider, 20 Mo. 
146; Calvert v. The Timoleon, 15 Mo. 
595; Lee v. Sparr, 14 Mo. 370; Price 
v. Thornton, 10 Mo. 135; Eaton v. 
Vaughan, 9 Mo. 743; Russell v. Tay- 
lor, 4 Mo. 550. 


N. J.—Cutter v. Moore, 8 N. J. L. 
219; Gibbons v. Morse, 7 N. J. L. 253. 


N. C.—Harriss v. Mabry, 23 N. C. 
240. 


Ss. C.—Josey v. Wilmington, etc., 
ive Co., 45.8. Ci oie 399.5. 0O'Neallnw: 
South Carolina R. Co., 43 S.C. L. 465; 
Ellis-v. Welsh, 38 S. C. L. 468; Sill 
Vensouth Carolinayk: Coygss So :C2 da: 
154. 


Tenn.—Western, etc., R. Co. v. Ful- 


ton, 4 Sneed 589. 

75. Botts v. Cochrane, 4 La. Ann, 
35. 

76. Weathers v. Mudd, 12 B. Mon. 
(Ky.) 112; Plumpton v. Cook, 2 A. 
K.. Marsh. (Ky.) 450. 

77. U.S.—Williams v. Ash, 1 How. 


1,11 L. ed. 25; Williamson v. Daniel, 
12°’Wheat. 568, 6 L. ed. 731; Ramsay 
v. Lee, 4 Cranch 401, 2 L. ed. 660; 
Bazil v.. Kennedy, 3 F. Cas. No. 1,151, 
ieGranch Cy ‘C. a9: 


ay oro v. Roberson, 21 Ala. 
73. 


(eters wavoee v. Wickliffe, 5 B. Mon. 
idle 


La.—Poydras v. Taylor, 18 La. 12. 
Md.—Jones v. Harle, 1 Gill 395. 


N. C.—Reeves v. Long, .58 N. C. 
355; Harrison v..Hverett, 58 N. C. 
163; Kirkpatrick v. Rogers, 41 N. C. 
130; Gibbons v. Dunn, 18 N. C. 446. 


Va.—Wynn v. Carrell, 2 Gratt. (43 


Va.) 227; Adams v. Gilliam, 1 Patt. 
& H. 161. 
[a] Slaves passed by devise under 


general application of personal estate 
unless a differént intention was in- 
dicated. Chinn v. Respass, 1 T. B. 
Mon. (Ky.) 25. 


78. Ala.—Michan v. Wyatt, 21 Ala. 
813; Catterlin v., Hardy, 10 Ala. 511. 


Del.—Smith v. Milman, 2 Del. 497. 
Ga.—Spalding vy. Grigg, 4 Ga. 75. 
Ky.—Pate v. Barrett, 2 Dana 426. 


Md.—Isaac v. Williams, 3 Gill 278; 
Clagett v. Salmon, 5 Gill & J. 314. 


ient C.—Baldwin v. Joyner, 29 N. C. 


are ee v. Marley, 2 Yerg. 
582. 
79. Ala.—Twelves v. Nevill, 39 


SLAVES 


Adams v. McMichael, 37 
Henderson v. Adams, 35 
Fralick v. Presley, 29 Ala. 
Crabb v. Thomas, 


Ala. 723; 
457, 65 AmD 413; 
25 Ala. 212. 


Ga.—Turner v. 
174. 

Md.—Nickerson v. Nickerson, 28 
Md. 327; Chew v. Beall, 13 Md. 348; 
Worthington v. Shipley, 5 Gill 449. 


Thompson, 2 


Thurmond, 28 Ga. 


Miss.—Thompson v. 
How. 737. 


Mo.—Pemberton v. Pemberton, 22 
Mo. 338; Jones v. Covington, 22 Mo. 
163. 

Pct aise at v. McDonald, 1 Head 
383. 

[a] In Virginia the gift was void 
as between donor and donee unless in 
writing or accompanied by actual 
possession. Patterson v. Franklin, 7 
Leigh (34 Va.) 590; Merrit v. Smith, 
6 Leigh (33 Va.) 486; Anglin v. Bot- 
tom, 3 Gratt. (44 Va.) 1; Shirley v. 
Long, 6 Rand. (27 Va.) 764; Durham 
V2 Dunkly; 6 Rand. (27 Va.) 130. 


80. Twelves v. Nevill, 39 Ala. 175; 
Gaunt v. Tucker, 18 Ala. 27; Strong 
v. Brewer, 17 Ala. 706; Lyde yv. Tay- 
lor, 17 Ala. 270; Adams v. Broughton, 


13 Ala. 731; Spalding v. Grigg, 4 Ga. 
15; Banks, v. Marksberry, 3. Litt. 
(Ky.) 275; Alexander v. Burnet, 39 
S: Cc. L. 189; Brown v. Wood, 27 S. 
C. Eq. 155; Miller v. Anderson, 25 S. 
CoE Gia 

81. U. S.—Ramsay v. Lee, -4 
Cranch 401, 2 L. ed. 660; Spiers v. 


Willison, 4 Cranch 398, 2 L. ed. 659. 


Ala.—McCullough vy. Walker, 20 
Ala. 389. 


Ky.—Overfield v. Sutton, 1 Metce. 
621; Enders v. Williams, 1 Metc. 346; 
Chadoin v. Carter, 12 B. Mon. 383; 
Mahan v. Mahan, 7 B. Mon. 579; 
Adair v. Smith, 5 B. Mon. 426; How- 
ard v. Samples, 5 Dana 306; Pyle v. 
Maulding, 7 J. J. Marsh. 202; Worth- 
ington v. Kennedy, 1 A. K. Marsh. 
163; Robinson v. Pitman, 2 Bibb 55; 
Gaunt v. Brockman, Hard. 331. 


N. C.—Buie v. Parker, 63 N. C. 131; 
Branch v. Goddin, 60 N. C. 493; Cox 
v. Humphrey, 51 N. C. 405; Gordon v. 
Wilson, 49 N. C. 64; Roe v. Lovick, 


43 N. C. 88; Overby v. Harris, 38 N. 
C..253> Knight v. Wall, 19 N. C. 125; 
Alston ey. etamiulin se VOM ING Cetin = 
Thompson v. Todd, 19 N. C. 63; Ben- 
nett v. Flowers, 18 N. C. 467; Ham- 
lin v: Alston, 18 No ©) 4793" Hall ve 
Hughes, 18 Ny Ci 83365 Bullock? ve 
Bulloeky wt Ne Ce cOts Dawes ones 
Dawson, 16 N. C._ 93, 18 AmD 573; 
Morrow v. Williams, 14 N. C. 263; 
Atkinson? Vv. Clarke, 14 IN. CG) Viz: 
Palmer v. Fauceti, 13 N. C. 240; Jus- 
tice v. Cobbs, 12. N. C. 469; Smith v. 


MWeates elaiNE OS Oe 
Skinner, 7 IN. CG, 5385. 


Tenn.—Overton vy. Allen, 


Skinner v. 


3 Head 


440; Lawrence v. Lawrence, 2 Swan 
141; Turner v. Grainger, 5 Humphr. 
347; Deer v. Devin, 1 Humphr. 66; 


McKisick v. McKisick, Meigs 427; 
Neely v. Wood, 10 Yerg. 486; Davis v. 


Mitchell, 5 Yerg. 281; WHardeson v. 
Hays, 4 Yerg. 507; Batte v. Stone, 4 
Renee mors: 


Va.—Turner vy. Turner, 1 Wash. (Gl 
Va.) 139. 


[§§ 7-8 


delivery,7® but which might be,*° and in some in- 
stances must be, in writing, and recorded, or ae- 
companied with actual delivery;*! and slaves could 


also be mortgaged.*? 
some statutes, by sale and delivery without deed or 


Slaves could be sold,*? under 


[a] In Louisiana a donation of 
slaves without estimation was void. 
Nor was the omission cured by de- 
livery. Harlin v. Léglise, 3 Rob. 194; 
Williams v. Horton, 4 Mart. N. S. 464; 
Penny v. Toulouse, 11 La. 109. 


82. Ala.—Smith v. Pearson, 26 Ala, 
603. 


Ky.—Harris v. Hill, 11 B. Mon. 199, 


La.—Fernandez v. Bein, 1 La. Ann, 
32. 


Md.—Clagett v. Salmon, 
Aly Maple 
Mo.—Dean v. Davis, 12 Mo. 112. 


Ss. ¢C.—Jaudon’ v. Gourdin,,.9) Sic; 
Eq. 246. 


Tenn.—Abram vy. Johnson, 1 Head 
120. 


Tex.—Brightman vy. Word, 37 Tex. 
310. 


{a] Specific legatee cannot main- 
tain a suit to redeem a mortgage of 
the legacy executed by the executor 
after a suit by the executor for that 
purpose is barred by the lapse of time. 
Burkhead v. Colson, 22 N. C. 77. 


83. U. S.—Harris v. Runnels, 12 
How: 79, 13: le. eds) 901 Corcoranmivg 
Jones, 6 F. Cas. No. 3,229, 5 Cranch 
CHCl GOR: 


Ala.—Stone v. Watson, 37 Ala. 279, 


5 Gil & 


Ky.—Jackson y. Holliday, 3 T. B, 
Mon. 363; Butt v. Caldwell, 4 Bibb 
oo. 

La.—Thompson v. Touriac, 13 La. 
Ann. 605; Sémére v. Sémére, 12 La, 
Ann. 681; Carson v. Dwight, 5 Rob. 
484; Dussin v. Charles, 1 Robs 1955 
Gaillard v. Labat, 9 La. 17; Gott- 
schalk v. De la Rosa,’ 6 Lar'219% 


Smoot v. Baldwin, 1 Mart. N. S. 528. 
Md.—Bayne v. Suit, 1 Md. 80. 


Miss.—Fox v. Matthews, 33 Miss, 
433; Cowen v. Boyce, 5 How. 769. — 


Mo.—Amy v. Ramsey, 4 Mo. 505. 


N. Y.—Kettletas v. Fleet, Anth. N. 
12s 6 


N. C.—Reeves v. Edwards, 47 N. CG, 
457; McLean v. Nelson, 46 N. C. 396. 


We C—NowellpvascO Haran 9)S-G ee 


Va.—Rives v. Farish, 24 Gratt. (65 
Va.) 125; Shue v. Turk, 15 Gratt. (56 
Va.) 256; Baird vy. Bland, 5 Munf. 
(19 Vai): 492. 


[a] Agreement with slave to 
emancipate him for a certain sum was 
a sale.—Pauline v. Hubert, 14 La. 
Ann. 161. “ af 


3 
{b] In Mississippi it was unlaw- 
ful to bring slaves into the state and 
sell them as merchandise. Doughty 
v. Owen, 24 Miss. 404; Brien v. Wil- 
liamson, 7 How. 14; Martin vy, Broad- 
us, Freem. 35. j 


[c] No particular words were le- 
gally* requisite for conveyance of a 
slave by a bill of sale. If the words 
clearly evidenced a sale, it was suffi- 


Se Respass v. Lanier, 43 N. C. 
[d] What law governs.—Prior to 


the abolition of slavery in this coun- 
try the courts of the free states and 
of England recognized contracts as 
to the transfer of slaves when made 


For later cases, developments and chanres in the law see Ann¢-tations, same title and section number. 


§§ 8-9] 


writing,“* while under others a deed or writing was 
necessary,*° which must be recorded to have effect 
against third persons,’* but not as between the par- 
ties,S* and the general rules governing warranties 
latent defects, and rescission of sales applied.8§ A 
sale of slaves after slavery was abolished was an 


in slave states, because slavery was 
still recognized by the law of nations. 
Osborn v. Nicholson, 13 Wall. (U. S.) 
654, 20 L. ed. 689; Roundtree v. Baker, 
52 Ill. 241, 4 AmR 597; Com. v. Aves, 
18 Pick. (Mass.) 193. 


84. Ark.—Anderson y, Mills, 28 
mone 175; Sadler v. Sadler, 16 Ark. 


Ky.—Logan v. Vance, Litt. Sel. Cas. 
161; Defour v. Bourne, 4 Bibb. 345. 


Mass.—Milford y, Bellingham, 
Mass. 108. 


N, C.—White v. White, 
536; Mushat v. Brevard, 15 N. C. 
Eppes v. McLemore, 14 N. C. 
@Choat v. Wright, 13 N.C) 289; 
man v. Bateman, 6 N. C. 97. 


Tex.—Castleman v. Sherry, 42 Tex. 
59; McKinney v. Fort, 10 Tex. 220. 


{a] Parol sale without delivery 
(1) was generally held invalid as 
to third persons (Edward v. Kelly, 53 
N. C. 69; Hill v. McDonald, 1 Head 
(Tenn.) 383; Payne vy. Lassiter, 10 
Yerg. (Tenn.) 507), (2) but as be- 
tween the parties, actual delivery was 
not essential to the validity of a sale 
of a slave (Griffin v. Chubb, 7 Tex. 
608, 58 Am. Dec. 85). 


[b] Time of delivery.—Even un- 
der a statute in regard to the sale of 
Slaves, requiring a delivery to pass 
title, the delivery need not be made 
at the time of the contract, but the 
title will vest in the buyer whenever 
the slave is delivered, or, if at large, 
is captured and taken possession of 
by the buyer. Bailey v. Moore, 60 
N.C. 86. 


85. Pelham v. The Messenger, 16 
La. Ann. 99; Barbin v. Gaspard, 15 
La. Ann. 539; Hudnall v. Watt, 8 La. 
Ann. 5; Gill v. Phillips, 6 Mart. N. S. 
(La.) 298; Adams v. Gaynard, 5 Mart. 
N. S. (La.) 248; Harper v. Destrehan, 
2 Mart. N. S. (la.)-389; Miltenberger 
v. Canon, 10 Mart. (La.) 85. 


[a] In Tennessee sales of slaves 
were required by statute to be made 
by bill of sale duly recorded. Stevens 


16 


20 meiNGee ©: 
135 


v. Bomar, 9 Humphr,. 546; Dillard v. 
Dillard, 3 Humphr. 41; Johnson v. 
Morgan, 2 Humphr. 115; Banks v. 
Thomas, Meigs 28; Neely v. Wood, 
10 Yerg. 486; Douglas v. Morford, 8 
Yerg. 373. 

86. Buel v. New York Steamer, 17 


La. 541; Armistead v. Bowden, 5 La. 
263, 25 AmD 178; Williams v. Hagan, 
2 La. 122; Cheney v. Duke, 10 Gill 
& J. (Md.) 11; Dorsey v. Gassaway, 
2 Harr. & J. (Mda.) 402, 3 AmD 557. 


87. Goodwin v. Morgan, 1 Stew. 
(Ala.) 278. 


88. Coulon v. Semmes, 17 La. Ann. 
119; Carreta v. Lopez, 15 La. Ann. 
64; Roquest v. Boutin, 14 La. Ann. 
44: Thompson v. Touriac, 13 La. Ann. 
605; Cornish v.-Shelton, 12 La. Ann. 
415; McCay v. Chambliss, 12 La. Ann. 
412; White v. Hill, 10 La. Ann. 189; 


Terrebonne v. Walsh, 7 La. Ann. 61; 


Hough v. Vickers, 6 La. Ann. 724; 
Taylor v. Rostrop, 3 La. Ann. 100; 
Robert v. De St. Romes, 2 La. Ann. 


WSo5s 
67; Musson v. Clayton, 1 La. Ann. 
122; Kettletas v. Fleet, Anth. N. P. 
(N. Y.) 52; Ketletas v. Fleet, 7 Johns. 
CN. Y.) 324. 
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Johnson v. Johnson, 2 La. Ann. | 
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unlawful.?°® 


[a] For cases relating to warranty 
as to personal qualities or character 
of slaves sold see Athey v. Olive, 34 
Ala. 711; Caldwell v. Wallace, 4 Stew. 
& P. (Ala.) 282; Thompson v. Ber- 
trand, 23 Ark. 730; Tatum v. Mohr, 21 
Ark. 349; Hambright v. Stover, 31 Ga. 
300; Dean v. Traylor, 8 Ga. 169; Nel- 
son v. Biggers, 6 Ga. 205; Banfield v. 
Bruton, 7 B. Mon. (Ky.) 108; Browns- 
ton v. Cropper, 1 Litt. (Ky.) 173; Kyle 


v. Clark, 3 Ky. Op. 395; McAllister 
Vv. Burton, 20 La. Ann. 205; Buie v. 
Mendig, 15 La. Ann, 449; McLean v. 


Fulford, 14 La. Ann. 711; Deloach v. 
Elder, 14 La. Ann. 662; Riggin v. Ken- 
dig, 12 La. Ann. 451; McCay v. Cham- 
bliss, 12 La. Ann. 412; McLellan v. 
Williams, 11 La. Ann. 721; Buhler v. 
McHatton, 9 La. Ann. 192: Demoruel- 
lev. Suge, 7 Lia. Anny 423) Walker v. 
Ferriere, 6 La. Ann. 278; Bertrand v. 
Arcueil, 4 La. Ann. 430; Anderson v. 
Dacosta, 4 La. Ann. 136; Lobdell v. 
Burke, 5 Rob. (La.) 93; Lyons v. Ken- 
ner, 2 Rob. (la.) 50; Briant v. Marsh, 
19 La. 391; Herries v. Botts, 14 ba. 
432; Behan v. Faures, 12 La. 211; 
Ory v. David, 9 La. 59; Icar v. Suares, 
7 La. 517; Lewis v. Casenave, 6 La. 
437; Xenes v. Taquino, 7 Mart. N. S. 
(La.) 678; Thompson vy. Milburn, 1 
Mart. IN. \S.. ida.) 2468; Reynaud Vv. 
Guillottes ie Mart Nas. Cuan) 22 (st. 
Romes v. Pore, 10 Mart. (La.) 30, 203; 
Maurin v. Martinez, 5 Mart. (La.) 432; 


Zanico Vv. Habine, 5 Mart. (La.) 872; 
Dewees v. Morgan, 1 Mart. (La.) 1; 
Herndon v. Bryant, 39 Miss. 335; She- 


walter v. Ford, 34 Miss. 417; James v. 
Herring, 12 Sm. & M. (Miss.) 336; 
Thompson v. Botts, 8 Mo. 710; Sloan 
v. Gibson, 4 Mo. 32; March v. Phelps, 
61 N. C. 560; McLean v. Waddill, 50 


ING GF 237 >s Harrelis vaeNorvall, .50.aN- 
C. 29; Bell v. Jeffreys, 35 N. C. 356 
Simpson v. McKay, 34 N. C. 141; 


Sloan v. Williford, 25 N. C. 307; Ayres 
Ve Jeske, WO INS Co BYP -Sioviclay ae Clays 
burn. 25S, (©. 5 186) 134) Am D590; 
Venning v. Gantt, 25 S.C. L. 87; Lyles 
Vo Basse 25.0. Cs by 85.) Muller ve How 
ler, 10 S) Cole. 155 Owens: v. Mord) U6 
Sy Chi 25: Piper vo Stinson, 24°85 C: 
ie 2 lee Sronthe vy McCall 2s Sa @zmia. 
220, 10 AmD 666; Lowry v. McBur- 
iene, SEO CE ib, BiGits lWiteaelavoises Nie 
rez, wy Sh SORE Maule (OSs, CE ioe 
Farnsworth vy. Earnest, 7 Humphr. 
(Tenn.) 24; Gilliam v. Bransford, 4 
Humphr. (Tenn.) 398; Howell v. 
Cowles, 6 Gratt. (47 Va.) 393. 


{[b] Subsequent emancipation of 
slaves by statute was not breach of 
warranty of title.—Fitzpatrick v. 
Hearne, 44 Ala. 171, 6 AmR 128; Has- 
kill v. Sevier, 25 Ark. 152; Walker v. 
Gatlin, 12 Fla. 9; Bass v. Ware, 34 Ga. 
386; Hand v. Armstrong, 34 Ga. 232; 
Porter v. Ralston, 6 Bush (Ky.) 665; 
Wilkinson v. Cook, 44 Miss. 367; 
Blewett v. Evans, 42 Miss. 804; Phil- 
lips v. Evans, 38 Mo. 305; West v. 
Hall, 64 N. C. 43; Johnson v. Johnson, 
2 Heisk. (Tenn.) 521; Curd v. Bonner, 
4 Coldw. (Tenn.) 632; McDaniel v. 
White, 32 Tex. 488. 


89. Smith v. Henderson, 23 La. 
Ann. 649; Satterfield v. Spurlock, 21 
iba, INima, fale Nema a, ener Bs) ibe), 
Ann. 106. But see Harrell v. Watson, 
63 N. C. 454. 

90. Harrell v. Watson, supra. And 
see Lewis v. Woodfolk, 2 Baxt. 
(Tenn.) 25. 


TS Qe Hiring and Loan. 
loaned,°* or hired out,®? or pledged as security for 
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absolute nullity ;*® but no retroactive force was 
attributed to the subsequent emancipation of slaves 
and abolition of slavery, so as to make a prior sale 


Slaves could be 


91. Farrow v. Bragg, 30 Ala. 261; 
Stubblefield v. Oden, 9 Ala. 651; Hal- 
lum vy. Yourie, 1 Sneed (Penn!) 369; 
Finch v. Rogers, 11 Humphr. (Tenn.) 


559; Wade v. Green, 3 Humphr. 
(Tenn.) 547. 
92. U. S.—Janes v. Buzzard, 13 F.. 


Cas. No. 7,206a, Hempst. 240; Martin 
v. Bartow Iron Works, 16 F. Cas. No. 
9,157, 35 Ga. 320; Scott v. Bartleman, 
et Cas. No. 12,524, 2 Cranch C. C, 


Ala.—Buford v. Tucker, 44 Ala. 89; 
Jemison v. Dearing, 41 Ala. 283; lLes- 
lie v. Langham, 40 Ala. 524; Tillman 
v. Chadwick, 37 Ala. 317; Harris v. 
Maury, 30 Ala. 679; Farrow v. Bragg, 
30 Ala. 261; Smith v. Pearson, 26 Ala. 
603; Petty v. Gayle, 25 Ala. 472; 
McNeill v. Hasley, 24 Ala. 455; Seay 
VY. Marks, 23° Ala. 5382;- Nesbitt wv. 
Drew, 17 Ala. 379; Leach v. West, 
16 Ala. 250; Wier v. Buford, 8 Ala. 
134; Hogan v. Carr, 6 Ala. 471; Ricks 
v. Dillahunty, 8 Port. 133; Perry v. 
Hewlett, 5 Port. 318; Outlaw v. Cook, 
Se 257; Meeker vy. Childress, Minor 


Ark.—Rheubottom | v. 
Atk. 49s SAlston’ va Balls eZ a eAmice 
664; Collins v. Woodruff, 9 Ark. 463. 


Ga.—Wilkes v. Hughes, 37 Ga. 361; 
Middlebrook v. Nelson, 34 Ga. 506; 
Hobbs v. Davis, 30 Ga. 423; Brooks 
v. Cook, 20 Ga. 87; Curry v. Gaulden, 
17 Ga. 72; Latimer v. Alexander, 14 
nn 259; Lennard vy. Boynton, 11 Ga. 


Ky.—Mundy v. Robinson, 4 Bush: 
342; Noland v. Golden, 3 Bush 84; 
Hughes v. Todd, 2 Duv. 188; Carney 
v. Walden, 16 B. Mon. 388; Moore~ 
v. Foster, 10 B. Mon. 255; Swigert v. 
Graham, 7 B. Mon. 661; Lexington, 
eles Reo. Vaekudd, 7. Wanawe 45. 


Miss.—Harmon v. Fleming, 25 Miss. 
135. 


Mo.—Caldwell v. Dickson, 17 Mo. 
575; Dudgeon v. Teass, 9 Mo. 867. 


N. Y.—Livingston v. Bain, 10 Wend.. 
384; Demyer v. Souzer, 6 Wend. 436; 
Cook vy. Husted, 12 Johns, 188. 


N. C.—Woodfin v. Sluder, 61 N. C. 
200; Hurdle v. Richardson, 52 N.C 
16; VJolinson vie Dunn) ol Ne Cay 122 
Poyner v. McRae, 50 N. C. 276; Green 
¥.. Dibble, £6 N. Cio 332)" Sample ve. 
Bell, 44 N. C. 338; Abrams v. Suttles,. 
44 N. C. 99; Jones v. Allen, 27 N. ic. 
473; Williams v. Jones, 6 N. bas 
Ragland v. Cross, 4 N. Cc 219. 


S. C.—Muldrow v. Wilmington, etc., 
R. Co., 47 8. C. L. 69; Peake v. Scaife, 
45 S. C., LL. 672; Gourdin v. West, 
45 S. C. L. 288; White v. Arnold, 40 
S. C..Li 138; Antoniow. Clissey.ssiiisS: 
C. L. 201; Wilder v. Richardson, 23 S. 
Co Le 323" Corley. vi Cleekley, 238s Ce 
ke 8b3 IWiellsiv..Kennerily,. 15'S Ck: 
123; Coleock v. Goode, 14 S; C. Li. 5133; 
Manning v. Norwood, 9 S. C. L. 374. 


Tenn.—Topp v. White, 12 Heisk. 
Taylor v. Mayhew, 11 Heisk. 
Wiseman v. Russey, 7 Coldw. 
Gholson v. Blackman, 4 Coldw. 
Coward v. Thompson, 4 Coldw. 
Abernathy v. Black, 2 Coldw. 314; 
Memphis, etc., R. Co. v. Jones, 2 Head 
Dickinson v. Cruise, 1 Head 258; 
Price v. Allen, 9 Humphr. 703; Whar- 
ton v. Thompson, 9 Yerg. 45; Hicks 
v. Parham, 3 Hayw. 224, 9 AmD 745. 
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a debt,®? in like manner as other chattels, and the 
hiring might similarly be rescinded or terminated.®* 
The borrower or hirer was responsible for loss®® or 
conversion of the slave,°® or for wrongfully chastis- 


SLAVES 


chattels.°® 


ing or injuring,®” or killing or causing the death of 


Tex.—Tobler v. Stubblefield, 32 Tex. 
188; Johnston v. Davis, 32 Tex. 250; 
Scherer v. Upton, 31 Tex. 617; Eborn 
v. Chote, 22 Tex. 32; Townsend -‘v. 
Hill, 18 Tex. 422; Mclemore v. Mc- 
Clellan, 17 Tex. 122. 


Va.—Harvey v. Skipwith, 16 Gratt. 
(57 Va.) 410; Howell v. Cowles, 6 
Gratt. (47 Va.) 393; Isbell v. Norvell, 
4 Gratt. (45 Va.) 176; George v. El- 
liott, 2 Hen. & M. (12 Va.) 5. 


[a] After emancipation the text 
rule did not apply. Wise v. Hill, 22 
La. Ann, 469. 


[b] Bailee of slave on hire was 
bound to bestow that degree of care 
and- attention (1) which a humane 
master would bestow on his own seryv- 
ant under like circumstances (Talla- 
hassee R. Co. v. Macon, 8 Fla. 299; 
Trotter v. McCall, 26 Miss. 410; De- 
ment v. Scott, 2 Head (Tenn.) 367, 
75 AmD 747; Lunsford v. Baynham, 
10 Humphr. (Tenn.) 267; McGee v. 
Currie, 4 Tex. 217), (2) and the hirer 
must supply all necessaries, including 
medical aid, which a 200d master 
ought to furnish (Tillman v. Chad- 
wick, 37 Ala. 317; Alabama, etc., R. 
Coutyve Burke, 2:7. Ala.) 53857 “Sims vi 
Knox, 18 Ala. 236; Gibson v. An- 
drews, 4 Ala. 66; Watkins v. Bailey, 
Pipe ArKy £2742) Brooks ) v.11 Cook; h20 
Ga. 87; Latimer v. Alexander, 14 
Ga. 259; Redding v. Hall, 1 Bibb (Ky.) 
536; Jones v. Allen, 27 N. C. 473; 
Haywood v. Long, 27 N. C. 438; Ten- 
nant v. Dendy, 23 S. C. L. 83; James 
v. Carper, 4 Sneed (Tenn.) 397; Young 
v. Forgey, 4 Hayw. (Tenn.) 10); 
(3) but where there was a general 
hiring of a slave for a particular em- 
ployment, no more particular superin- 
tendency was due from the hirer than 
a prudent man would use to his own 
slave (Kelly v. White, 17 B. Mon. 
(y.) 124). 

93. Houton v. Holliday, 4 N. C. 11, 
GaNw CLS Sb Amb 522% 


94 Ala.—McGehee v. Mahone, 37 
Ala. 258; Wilkinson v. Moseley, 30 
Ala. 562; Rasco v. Willis, 5 Ala. 38. 


Ga.—Crook v. Garrett, 20 Ga. 664. 


Ky.—Reading v. Price, 3 J. J. 
Marsh. 61, 19 AmD 162; James v. 
Neal, 3 T. B. Mon. 369. 

Miss.—Trotter v. McCall, 26 Miss. 


410. 


Tenn.—Dement v. Scott, 2 Head 367, 
75 AmD 747. 


Sea Ga.—Curry v. Gaulden, 17 Ga. 
72. 


Ky.—Meekin v. Thomas, 17 B. Mon. 
710; Swigert v. Graham, 7 B. Mon. 
661; Bakewell v. Talbot, 4 Dana 216; 
Thomas v. Thomas, 3 Ky. Op. 597; 
Johnson v. Waddy, 2 Ky. Op. 98. 


La.—Beverley v. ,The Empire, 
La. Ann. 432. 


Miss.—Young vy. Thompson, 3 Sm. 


15 


& M. 129. 


Mo.—Beardslee v. Perry, 14 Mo. 88; 
Ellett v. Bobb, 6 Mo. 323. 


Tenn.—Bowling  v. 
Humphr. 430. 


{a] If bailment was advantageous 
to bailor only, gross negligence on 
the part of the bailee must be shown 
to make him liable. Bakewell v. Tal- 
bot, 4 Dana (Ky.) 216. 


96. Fail v. McArthur, 31 Ala. 26; 
Moseley v. Wilkinson, 24 Ala. 411; 
Parker v. Thompson, 5 Sneed (Tenn.) 
349; Bedford v. Flowers, 11 Humphr. 
(Tenn.) 242; Lunsford v. Baynham, 
10 Humphr. (Tenn.) 267. 


97. Ala.—Jones v. Fort, 36 Ala. 
449; Nelson v. Bondurant, 26 Ala. 
341; Williams v. Taylor, 4 Port. 234. 


Fla.—Kelly v. Wallace, 6 Fla. 690; 
Forsyth y. Perry, 5 Fla. 337. 


Ga.—Latimer v. Alexander, 14 Ga. 
259; Gorman v. Campbell, 14 Ga. 137. 


Ky.—Louisville, etc., R. Co. v. Yan- 
dell, 17 B. Mon. 586; Kelly v. White, 
iB. Mon..124;, (Craigyv:) lee, 1458. 
Mon. 119; Hawkins v. Pythian, 8 B. 
Mon. 515; Swigert v. Graham, 7 B. 
Mon. 661. 


N. C.—Lane v. Washington, 53 N. 
C. 248; State v. Mann) 13°N..C.. 2'63.— 


Tenn.—Parker v. Thompson, 5 
Sneed 349; James v. Carper, 4 Sneed 
397; Yeatman v. Hart, 6 Humphr. 375. 


Tex.—Pridgen v. Buchannon, 24 
ee 655; Mims v. Mitchell, 1 Tex. 
443, 


Va.—Harvey v. Skipwith, 16 Gratt. 
(i aVa- esos. 
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[a] This was kind of bailment 
where greatest care and attention 
were necessary to discharge the 


bailee in case of loss. De Tollenere 
ve Puller; 8 S.-C. L. 117,12 Amb 616) 


98. Ala.—Wilkinson v. Moseley, 30 
Ala. 5$2; Hooks v. Smith, 18 Ala. 338; 
Wilkinson v. Moseley, 18 Ala. 288; 
Williams v. Taylor, 4 Port. 234. 


Fla.—Pensacola, ete., R. Co. v. 
Nash, 12 Fla. 497; Kelly v. Wallace, 
6 Fila. 690. 


Ga.—Collins v. Hutchins, 21 Ga. 
270; Latimer v. Alexdander, 14 Ga. 
259; Gorman v. Campbell, 14 Ga. 137. 


Ky.—Craig v. Lee, 14 B. Mon. 119. 


La.—Hudson v. Grout, 5 Rob. 499; 
Taylor v. Andrus, 16 La. ibs Niblett 
v. White, 7 La. 253. 


Md.—Clagett v. Speake, 4 Harr. & 
M. 162. 


Pen ate ae v. Seales, 36 Miss. 


N. C.—Allison v. ee North 
Carolina R. Co., 64 N. C. 382; Couch 
v. Jones, 49 N. C. 402; Bell v. Bowen, 
af Nace 316; Biles v. Holmes, 33 N. C. 


[§ 9 


the slave;°’ and the hirer was responsible for the 
hire of the slave and for breach of his contract of 
hiring in like manner as in any case of hiring of 


S. C.—Richardson v. Dingle, 45 S. Se 
L. 405; McLauchlin v. Lomas, 34 S. C. 
L. 85; Dunean v. South Carolina R. 
Cos 8! SLICA Li 6138 McDaniel ive 
Emanuel, 31 Si C. L455; “Wise wv. 
Freshly, 14 SG. GL. 547; De Tollenere 
v. Fuller, 8 8S. C. L. 117, 12 AmD 616. 


Tenn.—Dement v. Scott, 2 Head 367, 
75 AmD 747; White v. Harmond, 3 
Sneed 322. 


Tex.—Callihan v. Johnson, 22 Tex. 


596; Echols v. Dodd, 20 Tex. 190; 
Robinson v. Varnell, 16 Tex. 382; 
Mills v. Ashe, 16 Tex. 295; Mitchell 


v. Mims, 8 Tex. 6; Sims v. Chance, 7 


Tex. 561. 

Va.—Harvey v. Epes, 12 Gratt. (53 
Va.) 153; Spencer v. Pilcher, 8 Leigh 
(385 Va.) 565. 


99. U. S.—Emerson vy. Howland, 8 
F. Cas. No. 4,441, 1 Mason 45;, Janes 
Vv. “Buzzard, (leg By -Cas. INOw eiea0Ga. 


Hempst. 240. 


Ala.—Tillman v. Chadwick, 37 Ala. 
317; Howard v. Coleman, 36 Ala. 721; 
Jones v. Fort, 36 Ala. 449; Hall v. 
Goodson, 32 Ala. 277; Alabama, etc., 
R. Co. v. Burke, 27 Ala. 535; Nelson v. 
Bondurant, 26 Ala. 341. 


Ga.—Brooks v. Cook, 20 Ga. 87. 


Ky.—Griswold v. Taylor, 1 Mete. 
228; Craiz v. Lee, 148s Mont, 14'95 
Swigert v. Graham, 7 B.- Mon. 661. 

La.—Ross’ Succession, 22 La. Ann. 
480; Lytle v. Whicher, 21 La. Ann 
182; Thomas v. Hacket, 21 La. Ann. 
164; Ford v. Simmons, 13 La. Ann 
Pree Downey v. Stacey, 1 La. Ann 

26 Miss. 


: eI ot: v. McCall, 


Mo.—Peters v. Clause, 37 Mo. 337; 
Major v. Harrison, 21 Mo. 441; Adams 
v. Childers, 10 Mo. 778. 


N. C.—Bond v. McBoyle, 52 N. C. 
1; Knox v. North Carolina R. Co., 51 
N. C. 415; Slocumb v. Washington, bd 
ie Cc; 357; White v. Brown, 47 N. C. 


S. C.—Bailey v. Greenville, etc., R. 
Co., 2 8. C. 312; Richardson v. Dingle, 
45 ‘s. Ca. 405; Knight v. Knotts, 42 
Se are 35; Helton v. Caston, 18 Ss. c. 


Tenn.—Traynor v. Johnson, 3 Head 
44; Runyan v. Caldwell, 7 Humphr. 
ine? Horsely v. Branch, 1 Humphr. 


Tex.—Hall v. Keese, 31 Tex. 504; 
Pridgen v. Buchannon, 27 Tex. 589; 
Willis v. Harris, 26 Tex. 136; South_ 
ern’ Pae. R.. Con veDialt 25 Tex. 681; 
Birge v. Wanhop, 21 Tex. 478; Young 
v. luewis, 9 Tex. 738; Alford Vv. Coch- 
rane, 7 Tex. 485. 


Va.—Harvey vy. Epes, 12 Gratt. (53 
Va.) 153; Isbell v. Norvell, 4 Gratt. 
(45 Va.) 176; Spencer Va Pilcher, 8 
Leigh (35 Va.) 5 


For later cases, developments and changes in the law see Aunotations, same title and section number, 
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[§ 10] In many states statutes were passed known 
generally as fugitive slave laws having for an ob- 


ject the prevention of the escape of 


reclamation, and the punishment of those who aided 
or assisted a slave to escape or harbored him.! Fur- 
thermore, the United States constitution? guaran- 
teed to the owner of an escaped slave the right of 
reclamation,’® and the constitution did not leave the 


enforcement of the provisions for 


of slaves solely with the states, but it vested that 
power in the federal government.t 
statutes were passed by the federal government, the 
principal ones in 1793 and 1850, the latter known 
specifically as The Fugitive Slave Law,® and these 
were held not repugnant to the constitution;® and, 
indeed, in many instances, the state laws facilitating 
the recapture of fugitive slaves found within the 
limits of that state were held void because they as- 


sumed to legislate on subject matter 


gress had exclusive jurisdiction,’ although in others 


1. Inre Perkins, 2 Cal. 424; Elliott 
v. Gibson, 10 B. Mon. (Ky.) 438; 
Church y. Chambers, 8 Dana (Ky.) 
274; State v. Fuller, 14 La. Ann. 720; 
Landry v. Klopman, 13 La. Ann. 345; 
In re Op. of Justices, 46 Me. 561; Shel- 
ton v. Baldwin, 26 Miss. 439; Lemmon 
Vv. Peo,, 20 N.Y. 562; State v. Brown, 
29 S. Cu-b-129; Righton v. Wood, 23 
S7C. G64; 


[a] Harboring slave—Under a 
statute imposing a penalty on every 
person who shall harbor or conceal 
any runaway Slave or slaves, knowing 
that they are such, to constitute the 
act of harboring it is sufficient if de- 
fendant, knowing the slave to be a 
runaway, supported and entertained 
her, or provided her with a home or 
place of residence, although she went 
about in the streets, and was seen by 
the natives, concealment not being a 
necessary ingredient of the offense of 


harboring. McElhaney v. State, 24 
Ala. 71, 

2. U.S. Const. art 4 § 2. 

8. Ex p. Bushnell, 9 Oh. St. 77. 

4 Miller v. McQuerry, 17 F. Cas. 


No. 9,583, 5 McLean 469. 


5. See In re Martin, 16 F. Cas. No. 
9,154, 2 Paine 348; Oliver v. Kauffman, 
18 F. Cas. No. 10,497; Ex p. Simmons, 
Won he ©as) No. 2.863, 4 Wash. C. C. 
3965. UL Ss \v- Morris, 26" Hi-Cas. INo: 
15,811; Ex p. Van Orden, 28 F. Cas. 
No. 16,870, 3 Blatchf. 166; Worthing- 
ton v. Preston, 30 F. Cas. No. 18,055, 
4 Wash. C. C. 461. 


[a] Act Congr. (1850) c 60 § 7, 
provided that any person who should 
harbor or conceal any fugitive from 
service or labor, escaping from one 
state into another, so as to prevent his 
discovery and arrest, after notice or 
knowledge that he was such a fugi- 
tive, should be subject to a fine not 
exceeding one thousand dollars, and, 
on indictment and conviction, to im- 
prisonment not exceeding six months, 
and should forfeit and pay, by way of 
civil damages, to the party injured, 
the sum of one thousand dollars for 
each fugitive so lost, to be recovered 
by action of debt. This statute re- 
pealed by implication Act (1793) ¢ 7 § 
4, which provided that any person 
who should harbor or conceal any 
such fugitive. after notice that he 
was such a fugitive from labor should 
forfeit and pay to claimant the sum 
of five hundred dollars, to be recov- 
ered by action of debt, saving also to 
claimant his right of action for any 
damages sustained, and barred all ac- 
tions pending under such act of no oe 
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slaves and their 
Union, to have 


the reclamation 


Thus similar 


certificate ; +2 


over which con- 


Norris v. 
GUNS 42,95 4a 


at the time of the repeal. 
Crocker, 13 How. 
ed. 210. 


[b] Law of 1850 was applicable to 
District of Columbia.—U. S. v. Cope- 
land, 25 F. Cas. No. 14,865a, 2 Hayw. 
& H. 402. 


6 U. S.—Ableman v. 
How. 506, 16 L. ed. 169; Moore v. 
Illinois, 14 How. 13, 14 L. ed. 306; 
Jones v. Van Zandt, 5 How. 215, 12 L. 
ed. 122; Prigg v. Pennsylvania, 16 
Pet. 539, 10 L. ed. 1060; Jones v. Van 
Zandt, 10 F. Cas. No. 7,502, 2 McLean 
611; In re Long, 15 F. Cas. No. 8,478; 
In re Martin, 16 F. Cas. No. 9,154, 2 
Paine 348; Miller v. McQuerry, 17 F. 
Casa Now 93583. 5) Melzean 469). sino xe 
Susan, 23 F. Cas. No. 13,632, 2 Wheel- 
ennO ran GNne Ya) O04 4 (OS Ss Ves SCOlb, vai 
Dae Cas, wiING, 616-24 0baes[toll Priscowv. 
Pennsylvania, 16 Pet. 539, 10 L. ed. 
1060]; Vaughan v. Williams, 28 F. 
Cas. No. 16,903, 3 McLean 530; In 
re Charge to Grand Jury, 30 F. Cas. 
No. 18,261, 1 Blatchf. 635. 


Mass.—In re Sims, 7 Cush. 285. 

N. Y.—Henry v. Lowell, 16 Barb. 
268. 

Oh.—Ex p. Bushnell, 9 Oh. St. 77. 

Pa.—Com. v. Clellans, 4 PaLJR 92. 

But see In re Booth, 3 Wis. 1. 


[a] Provisions of Fugitive Slave 
Act of Sept. 18, 1850 § 10 (9 U. S. St. 
at Ll. 462), was clearly prospective, 
and inapplicable to the case of an es- 
cape occurring before the passage of 


Booth, 21 


the act. We pe Davis Es Cas No; 
3,613. 

vi bb —“niiropaongenns! (Casey all aan 
332. 

Ind.—Donnell v. State, 3 Ind. 480; 
Graves v. State, 1 Ind. 368; Graves v. 


State, Smith 258. 


N. Y.—Matter of Kirk, 1 Edm. Sel. 
Cas. 315; Jack v. Martin, 12 Wend. 
311 [aff 14 Wend. 507]; Matter of 
ieirk a lParkes Cran. 


Oh.—Vaughan v. Williams, 1 Oh. 
Dec. (Reprint) 160, 3 WestLJ 65. 


Pa.—Von Metre v. Mitchell, 7 PaLJ 
UES: 


8. In re Op. of Justices, 41 N. H. 
553; Ex p. Ammons, 34 Oh. St. 518. 


9. Johnson v. Tompkins, 13 F. Cas. 
No. 7,416, Baldw. 571; Miller v. Mc- 
Querry, 17 F. Cas. No. 9,583, 5 McLean 
469; Neal v. Farmer, 9 Ga. 555; Jack 
v. Martin, 12 Wend. (N. Y.) 311 [aff 
14 Wend. 507]. 
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similar acts not in conflict with the United States 
legislation were upheld.* The citizen of a slave state 
had a right, under the constitution and laws of the 


his fugitive slave delivered upon 


claim being made, and no state could defeat or ob- 
struct this right,® and no person had a right to op- 
pose the master in reclaiming his slave, or to de- 
mand proof of his property;'® and under the con- 
stitution the master or his agent had a right to 
seize, without warrant, his slave in any state where 
he might be found, if he could do so without a breach 
of the peace,'! using as much force as was neces- 
sary to carry him back to his residence,1? or he could 
enforce his right in the appropriate court, usually 
a magistrate’s court, by warrant and commitment or 
and some statutes provided for the 
sale of apprehended fugitive slaves after a stated 
period and upon publication of their commitment, 
the sale being for the benefit of the owner and to 
pay for the slave’s keep.‘ 


10. Johnson v. Tompkins, 13 F. 
Cas. No. 7,416, Baldw. 571; Reeder v. 
Anderson, 4 Dana (Ky.) 193. 


11. Prigg v. Pennsylvania, 16 Pet. 
(U. S.) 539, 10 L. ed. 1060; Ex p. Gar, 
net, 10 F. Cas. No. 5,243; Giltner v. 
Gorham, 10 F. Cas. No. 5,453, 4 Me- 
Lean 402; In re Martin, 16 F. Cas. No. 
9,154, 2 Paine 348; Norris v. Newton, 
18 F. Cas. No. 10,307, 5 McLean °92; 
Weimer v. Sloane, 29 F. Cas. No. 
17,363, 6 McLean 259; Com. v. Aves, 
18 Pick. (Mass.) 193; Com. v. Griffith, 
2 Pick. (Mass.) 11; Comox. Taylors 
10 Ral 2585 Come ovals OnemmaO 
PaLJ 90. But see Matter of Belt, 1 

169. 


yanks CrraiGNaeye) 


[a] It was lawful to track runa- 
way negroes with dogs provided it be 
done with a due degree of caution and 


circumspection. Moran v. Davis, 18 
Ga. 722. 
12. Johnson v. Tompkins, 13 F. 


Cas. No. 7,416, Baldw. 571. 


13. U. S—Ex p. Davis, 7 F. Cas. 
INO.3,6133) = po Garnet Av0e Maras 
No. 5,243; In re Martin. 16 FEF: Cas. 


No. 9,154, 2 Paine 348; Miller v. Mc- 
Querry, 17 EF. Cas. No. 9,583, 5 Me- 
Lean 469; Norris v. Newton, 18 F. 
Cas. No. 10,307, 5 McLean 92; Rich- 
ardson’s Case, 20 F. Cas. No, 11,778, 
5 iGranchiG@s «Co 330 | Un. SsavenLomilce 
2¢ KF. Cas. No. 15,811; In re Charge 
to Grand Jury, 30 F. Cas. No. 18,261, 
i Bilatehin 635: 


Ala.—Turner 
43. 

Ky.—Jones y. Com., 2 Duy. 81; Bul- 
litt v. Clement, 16 B. Mon. 193; Jar- 
rett v. Higbee, 5 T. B. Mon. 546. 

Md.—Somervell v. Hunt, 3 Harr. & 
M. 1138: 

Pa.—Morgan vy. Reakirt, 
228, 4 PaLJR 6. 


Tenn.—Sidney v. White, 1 Sneed 
91. 


Vo, Chrower, 5 Port, 


6 PaLJ 


Va.—Dabney v. Taliaferro, 4.Rand. 
G25 Via bos 


[a]. Search warrant could not be 
issued to seize slaves which another 
had enticed away and was harboring. 
Cohoon vy. Speed, 47 N. C. 1338; State 
v. Mann, 27 N. C. 45; State v. McDon- 
ald, 14 N. C. 468. 


14. Fields v. Walker, 23 Ala, 155; 
Turner v. Thrower, 5 Port. (Ala.) 43; 
Landry v. Klopman, 13 La. Ann. 345; 
Wright v. Harman, 5 Mart. N.S. (La.) 
235; Morgan v. Mitchell, 3 Mart. N. 
S. (La.) 576; Labranche v. Watkins, 
4 Mart. (La.) 391; Hutchins v. Lee, 
Walk. (Miss.) 293. 
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VI. REGULATION OF SLAVES, FREEDMEN, AND OTHER NEGROES 


[§ 11] A. Exclusion and Importation. Many 
statutes were passed to prevent the immigration of 
free negroes into the several states, and making the 
coming into the state a penal offense,’® and the im- 
portation of slaves into many of the states was a 
punishable offense even though from one state to 
another,!® the provision of the United States con- 
stitution?? which restrained congress from prohibit- 
ing the importation of slaves not applying to the 
state governments.1* 

[§ 12] B. Police of Slaves; Sales; Intoxicating 
Liquor Laws. In some states the slave was required 
to be registered,!® and slave patrols were author- 


15. U. S—The Wilson v. U. S.,;4 Harr. & M. 215. 
Holman v. Murdock, 34 Miss. 


30 F. Cas. No. 17,846, 1 Brock. 423. Miss. 


ized with a general police power over slaves,*° an 
overseer being also required by law on slave plan- 
tations to each specified number of slaves;?+ and 
the slaves were very generally prohibited. from car- 
rying arms, as indeed were free negroes.”* It was 
criminal to trade or deal with a slave aoe his 
master’s consent;?* to sell him intoxicants or to em- 
ploy or allow him in a place where mnboxicants were 
sold, without his master’s consent;?* to incite in 
slaves a spirit of insurrection, cbaltion, conspiracy, 
or discontent;?° or to permit slaves to go at large 
and hire themselves out or to engage in business.” 


Ky.—Barnett v. Powell, Litt. Sel. 
Cas. 409. 


Del.—Socum v. State, 6 Del. 204] 275; Planters’ Bank v. Conger, 12 Sm. Jase. . 
(Rev. Code p 144 c 52 § 2); Proctor|& M. 527; James v. Herring, 12 Sm. BGP Stat Oe eee 
v. State, 5 Del. 387 (Act March 15.|& M. 336; Wooten v. Miller, 7 Sm. & : ‘ : ee : 
1851); In re Burr, 5 Del. 351; Sip-| M. 380; Hope v. Evans, 4 Sm. & M. Mo.—State v. Rohlfing, 34 Mo. 348; 
ple v. Adams, 5 Del. 149 (St. [1841] | 321; Green v. Robinson, 5 How. 80. State v. Guyott, 26 Mo. 62; Markley 


Dig. p 410). N. Y.—Dubois vy. Allen, Anth. N, P. | V- State, 10 Mo. 291. 


Ga.—Ponder v. Cox, 26 Ga, 485. 128. 


Ill.— Nelson v. Peo., 33 Ill. 390 (Act Va.—Montgomery 


N. J.— —— v. Gaston, 1N. J. L. 
v. Fletcher, 6 | 52. 


Febr. 12, 1853); Glenn v. Peo., 17] Rand. (27 Va.) 612; McMichen v. 
Ill. 105. Amos, 4 Rand. (25 Va.) 134; Sallust | q ee ae ete se ne 


v. Ruth, 4 Rand. (25 Va.) 67; South £85) State wa rivont 1 LonNmIGuIEO0E 


Ind.—State v. Curzy, 19 Ind. 430; 
ae tee eee! . pat. | V- Solomon, 6 Munf. (20 Va.) 12; Mur- 2 5 
Bowles v. State, 13 Ind. 427; Bark-| 37 y, McCarty, 2 Munf. (16 Va.) 393. MCR oae Ee ee cor 


shire v. State, 7 Ind. 389, 65 AmD 


738 (Const. [1851] art. 13); MHick-| [a] Criminal slaves.—State v. Wil-| 26 N. C. 246. 
land v. State, 8 Blackf. 365 (Act Sept. | liams, 7 Rob. (lia.) 252; Deans y. 
S. C.—State v. Farr, 46 S. C. L. 
24; State v. Chandler, BES. CL ib, 266; 


POY Baptiste vy. State, 5 Blackf. | McLendon, 30 Miss. 343. 
ta 17. U.S. Const. art. 1 § 9. State v. Bowers, 29 S.C. L. 671; State 


en page v. Bridault, 37 Miss. 18. Butler v. Hopper, 4 F. Cas. No. | V- Meyer, 28 S. C. L. 305; State v. 


N. C—St rare ales 2,241, 1 Wash. C. C. 499. Yon Glon, o C. L. 187; State v. 
. C.—State v. Jacobs, 47 N. C, 52. erhman, 21 C1590,.224094 Cams, 
19. See Cobean v. Thompson, 1] g9. State v. Fife, 17S GL. 1: care 


S. C.—Calder v. Deliesseline, 16 S. | Penr. & W. (Pa.) 93; 


Jacob v. Pierce, | y. Anone,, dt SavGo 227.8 State: 


CON be altar 2 Rawle (Pa.) 204; Com. v. Barker, 11 Thornton, 4 S. GC L. 408; State v. 


Dele a Soren Ce ao: 


Stiles v. Nelly, | Stroua, 3S: C. L. 551; State v. May, 


oie * cx ne 2 
Va. Ex p. Morris, 11 Gratt. (52119 Sere. & R. (Pa.) 366; Com. v. Grea- 3S. 


Va.) 292; Com. v. Pleasant, 10 Leigh | . 
- a , son, 4 Sere. & R. 
(37 Va.) 697. v. Belinda, 3 Serg. 


(Pa.) 425; Wilson 


& R. (Pa.) 396; Tenn.—Kelly v. Davis, 1 Head 71. 


16. U. S.—Bell v. Rhodes, 3 F. Cas. | Marchand v. Peggy, 2 Serge. & R. (P 
No. 1,264, 1 Hayw. & H. 103 [aff 2]18; Com. v. Craig, '1 Serg. & B. ce oe DD ena eles 
How. 397, 11 L. ed. 314]; Crawford | 23; Elson v. McColloch, 4 Yeates 166 oS es fate, 25) Nex} Sepals 
v. Slye, 6 F. Cas. No. 3,371, 4 Cranch (Pa.) 115; Respublica v. Findlay, 3 j 


C. C. 457; Daniel v. Kincheloe, 6 F.| Yeates (Pa.) 261; 


Wasi No. 8,561, 2 ranch, CL) GC.) 295-3)" Meates (Par) 9259) 


Cook v. Neaff, 3 24. See Intoxicating Liquors, § 227. 


25. State v. McDonald, 4 Port. 


DES WV a arte es BN a0. State v. Hailey, 28 N. CG. 11;| (Ala.) 449; State v. Read, 6 La. Ann. 
7 F. Cas. No. 3.773, 4 Cranch C. c| Richardson vy. Saltar, 4 N. C. 505; Gra- | 227; State v. Worth, 52’N. C. 488; 
4 ‘ 5 Sy tltsy: > - ©-|ham y. Bell, 10 S. Cue as 278, 9 AmD Bacon v. Com., 7 Grait. (48 Va.) 602; 


238; Fenwick v. Tooker, 8 F.. Cas. 687 
No. 4,735, 4 Cranch C. C.'641; Foster | °°" 


Com. v. Barrett, 9 Leigh (36 Va.) 665. 


v. Simmons, 9 F. Cas. No. 4,983, 1 21. Molett v. State, 33 Ala. 408; 26. Fla.—Miller v. Gaskins, 11 Fla 


Cranch C. C. 316; Harris v. Alexan- | State v. Thomas, 


12 Rob. (la.) 48;] 73. 


der, 11 F. Cas. No. 6,113, 4 Cranch G@,| State v. Thompson, 10 La. Ann, 122: 
C. 1; Jordan v. Sawyer, 13 F. Cas | State v. Linton, 3 Rob. (La.) 55; State Ga.—Drane v. Beall, 21 Ga. 21. 
Now W,b21,, 2) Cranch CoC, 373° Wee mw olythe 14 SC. sl esos Statens Ky.—Parker v. Com., 8 B. Mon. 30; 


g Lee, 15 ie Cas, aes oe ; Cranch | Mazyck, 13 S. C. L. 473. Com. v. Gilbert, 6 J. oe Marsh. 184; 
. C, 643; aria v. White, 16 F. Cas. 22. State v. Hannibal, 51 N. Jarman v. Patterson, 7 . Ba ve 
Nh sa ao C. G. 663. State v. Chayers, 50 N; Crane Giske ied, : a 
a.—State v. Couper, T. U. P. attell, 20 S. cs e290; a rj 
Sitar ts Stats, RR RS Carter Vv. eae a: v. Harris, 17 Md. 23. 
> s —State v.B 
Ky.—Com. v. Young, 7 B. Mon. 1; 23. Ala.—Devaughn v. Heath, 37] State v. Duckworth, pope cL ott te 


Com. v. Griffin, 3 B. Mon. 208; Com.| Ala. 595; Schwartz. v. State, 37 Ala, | v. Brown, 58 
v. Jackson, 2 B. Mon. 402; Com. v. | 469; Sterrett v. Kaster, 37 ‘Ala. 366; | 35 N. C. 154; Ny, G3 fhe ean oat 
Greathouse, 7 J. J. Marsh. 590; Com. Shuttleworth v. State, 35 Ala. 415: (Oi Pale State v. Woodman, 10 NEC 


v. Griffin, 7 J. J. Marsh. 588; Speaks | Eberlin v. Mobile, 


30 Ala. 548; Starr | 384. 


v. Adam, 2 Bibb 305. v. State, 25 Ala. 38 Tenn.— Macon Stat 
La.—Cotton v. Brien, 6 Rob. 115. Fla. i ingualieee v. State, 9 Fla. 402: 421, : v. State, 4 Humphr. 
Md.—Negro Peggy v. Wilson, 9 Gil] | Harrison v. State, 9 Fla. 156. Tex.—Ra ; 
x.—Rawle A i 
only, LSE Baptiste v. De Volunbrun, Ga.—Stringfield v. State, 25 Ga Wien SIRV; ies 15 Tex. 581. 
5 Harr. & J. 86; Negro Harry v. Lyles, | 474; Dunn v. State, 15 Ga. 418. "| va.) 675 SN Na out A eCOD ARG 


For later cases, developments and changes in the law see Annotations, same title and section number 


ee a Eee eeeer,rml eee 


§§ 13-15] 


Vik: 


[§ 13] A. In General. With the exception of his 
right to protection from personal injury,27 and the 
hability of a carrier for injury to slaves,?® and the 
relation of a slave to the criminal law,2° a slave in 
all relations and in all matters was regarded by 
the law as property.°° He had no civil, social, or 
political rights or capacity whatever, except such 
as were bestowed on him by statute,*! and every at- 
tempt to extend to a slave positive rights was held 
to be an attempt to reconcile inherent contradic- 
tions; for, in the very nature of things, he was held 
subject to despotism.*? 


[§ 14] B. Rights of Property of Slaves. As to 
property rights the rule was that the possession of 
the slave was the possession of the master, and any 
property which the former acquired belonged to the 
latter ;°* and a slave could aequire no rights under 
a deed which either a court of law or of equity could 
enforce.** A devise or bequest to a slave was very 
generally held to be void;*° and a bequest in trust 
for a slave was not enforced for his benefit, but the 
bequest lapsed and fell into the general residuum 
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STATUS AND CIVIL RIGHTS AND LIABILITIES 


of the estate for distribution,®* except as other- 
wise provided by positive statute,®7 and a slave could 
not inherit,?* nor could his owners derive title to 
any property bequeathed or devised to a slave;?° 
but in some states the highly prized devise of free- 
dom was upheld,*® but not the bequest of freedom 
to a slave after the determination of a life estate 
in the slave.4t In some eases a legacy given to a 
slave was held not void; but it could not be recov- 
ered of the executor by the slave or his master, and 
it escheated to the state.*? 


[§ 15] C. Inheritance from or through. Persons 
in slavery were incapable of contracting marriage,*? 
and the offspring of such persons have no inherita- 
ble blood,** in the absence of a legitimatizing stat- 
ute passed subsequent to emancipation, or unless the 
parties te such marriage lived and cohabited as man 
and wife at the time of or after emancipation.*® 
The children of a slave, born during slavery, were not 
such heirs as would prevent the escheat of his prop- 
erty in the event of his death intestate after he had 
obtained his freedom;*® but after their emancipa- 


27. See supra § 7. eet the purchase, there was no re- Valen v. Cloutier, 3 La. 170, 
: sulting trust in favor of the master. | 22 AmD 179. 
28. See supra § 7. Shanklin v. Johnson, 9 Ala. 271. ri ene ae Nien, GIS SW 
ZOmerOCOmillirams Ss eho —oll. x pens aves v. Allan, . Mon. 
34 State v. Van Lear, 5 Md. 91. (Ky.) 190; Leiper v. Hoffman, 26 Miss. 
SO. Forsyth v. Perry, 5 Fla. 337; 615. 


35. Ala. 
erombie, 27 


Marshall Vv. Watrigant, 13 La, Ann. 
619. 

31. Bryan v. Walton, 14 Ga. 185; 
State v. Van Lear, 5 Md. 91. 


G2 se pumboylston,.; does, (Can. 


83. Ala.—Devaughn v. Heath, 37 
Ala. 595; Webb v. Kelly, 37 Ala. 333; 
Shanklin v. Johnson, 9 Ala. 271; Bran- 
don v. Planters’, etc., Bank, 1 Stew. 


bry, 


Abercrombie v. 
Ala. 
Blocker, 6 Port. 269. 

Ga.—Curry v. Curry, 
Lam vy. Girtman, 26 Ga. 625. 

Ky.—Powell v. Conn, 88 Ky. 689, 11 
41. SW 814, 11 Kyl 590; 
16 B. Mon. 340; 
comb, 14 B. Mon. 296; 
lan, 13 B. Mon. 190. 


La.—Barrow v. Bird, 22 La. Ann. 


489; 


Aber- 
Trotter ee Ve Manumission, see infra §§ 25, 26. 
41. Alston v. Coleman, 7 Ala. 795. 
30 Ga, 253; $2: Fable v. Brown, 11 S. C. Eq. 
378. 


Taylor v. Eim- 43. See Marriage § 25. 


Jones v. Lips- 44. In re McDade, 95 Okl. 120, 218° 
Graves v. Al- | P 532; Napier v. Church, 132 Tenn: 
ar Se WEE OL 


{a] Incapacity to inherit.—The 


320, 18 AmD 48. 


La.—Francois v. Lobrano, 10 Rob. 
450. 


Nel —VWVihiltony celime, cau G. hat. 


S:. €.—Gist v. Toohey, 31 
424; Carmille v. Carmille, 27 S. C. L. 
454; Hobson y. Perry, 19 8. C. L. 277; 
Blake v. Clarke, 14 S. C. L. 179; 
v.. Brown, 11 S. C..EHq. 378. 


Tenn.—Jenkins ie Brown, 6 
Humphr. 299; North Carolina Uni- 
versity v. Cambreling, 6 Yerg. 79. 


[a] Master might sue for debit 
due his slave (1) (Livaudais v. Fon, 8 
Mart. (la.) 161), (2) and a master 
who had possession of his slave’s 
property might maintain trespass for 
an injury to it (Hobson v. Perry, 19 
Seas 2775). 


{b] Sunday labor.—In Louisiana 
slaves were entitled to the fruits of 
their labor on Sunday, and even the 
master should remunerate them _ if 
he employ them. Rice v. Cade, 10 La. 
288. 


[c] Wardens of poor couid seize 
any horses, cattle, etc., belonging to 
slave.(1) in some states by statute 
(McNamara v. Kerns, 24 N. C. 66), 
(2) and in other states any_person 
could do so (Richardson v. Brough- 
ton, 34 8. C. L. 1; Blake v. Clarke, 14 
Saye LGO). 


{d] Resulting trust.—Where a 
slave, who was permitted by his mas- 
ter to retain a portion of his earn- 
ings, placed the part yielded up to 
him in the hands of a third person 
to be invested in real estate, and ti- 
tle was taken in the name of such per- 
son that the slave might have the ben- 


407. 

Miss.—Hinds v. Brazealle, 2 How. 
83, 82 Amp 3072 

N. Y.—Jackson vy. Lervey, 5 Cow. 
Oe 


N. C.—Cunningham v. Cunningham, 
DONIC 190s io wos 


[a] Bequest to slaves of proceeds 
of their sale, which the will directed 
to be made, was void because of the 
incapacity of the slaves to_ take. 
Kirkpatrick v. Rogers, 41 N. C. 130. 


36. Ala.—Pool v. Harrison, 18 Ala. 
514; Alston v. Coleman, 7 Ala. 795; 
Trotter v. Blocker, 6 Port. 269. 


Ky.—Taylor v. Embry, 16 B. Mon. 


340; Graves v. Allan, 13 B. Mon. 
190. 

Miss.—Hinds y. Brazealle, 2 How. 
S38iaes72 Am Drs 07. 

N. C.—Cunningham v. Cunning- 


Nam NG COO sos 
S. @=—Craicity,. Beatty, 11S. C: 3s. 


Va.—Smith v. Betty, 11 Gratt. (52 
Va.) 752. 


37. Jackson v. Lervey, 5 Cow. (N. 
Y.) 397 (where, by statute, he was 
allowed to take lands granted to him 
for military services during the rev- 
olutionary war). 


88. Woods v. Pearce, 68 Ga. 160; 
Turner v. Smith, 12 La. Ann. 417; 
Livaudais v. Fon, 8 Mart. (La.) 161; 
Hereford v. Rabb, (Miss.) 19 S 201. 


39. Graves v. Allan, 13 B. Mon. 
(Ky.) 190. 

[a] By law of Spain a legacy to a 
slave inured to the benefit of the own- 


children of a slave marriage or co- 
habitation were not in law bastards, 
but were generally regarded merely 
as not having the right of inheritance, 
their parents not being husband and 
wife by contract under law, and slaves 
not being legally competent to con- 
tract marriages. Christopher v. Mun- 
gen, 61 Fla. 513, 534, 55 S 273: But 
see Cole v. Taylor, 132 Tenn. 92, 177 
SW 61 (persons born of parents while 
in a state of slavery are regarded as 
bastards). 


(b] Evidence.—W here one claimed 
to inherit through his father by right 
of representation, and proved that his 
father and mother were slaves, that 
he was born in slavery, and that his 
parents separated during slavery, and 
never lived and cohabited as man and 
wife after emancipation, it was suf- 
ficient to rebut the ‘presumption of 
his legitimacy, as his parents were 
incapable of contracting marriage. 
In re McDade, 95 Okl. 120, 218 P 532. 


45. In re McDade, supra. 


[a] Necessity of  statute.—The 
right of issue of a slave marriage to 
inherit depends solely upon statute. 
Napier v. Church, 132 Tenn. 111, 177 
Seiwa oo: 


Effect of statutes legitimizing issue 


see infra 8. 

46. Malinda v. Gardner, 24 Ala. 
Qos 

{a] Under statute (1) providing 


that no free person of color should 
be permitted to acquire any real es- 
tate, the heirs of such person could 
not acquire any title to land pur- 
chased by him. Planters’ Loan, etc., 
Bank y. Johnson, 70 Ga. 302. (2) 
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tion inheritance could be had through slaves;*7 and 
the issue of a slave marriage, although the parents 
died before the emancipation, were lawful heirs of 


their father.*§ 


[§ 16] D. Contracts by or with Slaves. A slave 
could not contract, and an attempted contract nel- 
ther imposed obligations nor conferred rights on 
either party,*® unless made with the consent of his 
master,®°” and a contract made by a slave could not 
be enforced on his becoming a freedman.*? 
where a slave was permitted by his owner to exercise 
his own discretion in the employment of his time, 
acting really as a freeman, such owner could not 
recover from a third person the proceeds of property 
which the slave had acquired, and which had come 
into the hands of such third person as the agent of 
a slave;®? nor could his master compel performance 


VIII. 
[§ 19] A. Crimes 


and were legally punishable for 


Under a statute providing that free 
negroes or persons of color, whose 
ancestors were Slaves, were not citi- 
zens of the United States or of the 
state, such persons of color were held 
incapacitated to take land by descent, 
Donovan vy. Pitcher, 53 Ala. 411, 25 
AmR 634. 


47. Jackson y. Collins, 16 B. Mon. 
(Ky.) 214; Jameson v. McCoy, 5 
Heisk. (Tenn.) 108; Nelson v. Smith- 
peter, 2 Coldw. (Tenn.) 13. 


Statutory provisions see infra § 28. 


48. Morris v. Williams, 39 Oh. St. 
554. 


49. U. S.—Woodland v. Newhall, 
31 Fed. 434. 


Ala.—Broadhead v. Jones, 
96; Martin v. Reed, 37 Ala. 
Staniey v. Nelson, 28 Ala. 514. 


Ky.—Bigstaff v. Lumkins, 16 SW 
449, 13 KyL 248. 


Md.—State v. Van Lear, 5 Md. 91; 
Hall vy. Mullin, 5 Harr; & J. 1910. 


N. C.—Love v. Brindle, 52 N. C. 
560. 
fre C.—Gist v. Toohey, 31 S. Cc. L. 


Tenn.—Embry v. Morrison, 1 Tenn. 
Ch. 434. 


Tex.—Sanders v. Devereux, 25 Tex. 
Suppl. 1. 


But see Maillon v. Lynch, 15 La. 
Ann. 547 (holding that the engage- 
ment and stipulations made in favor 
of a slave were not absolutely null 
and void, and could not be utterly dis- 
regarded and treated aS pure and sim- 
ple nullities by all mankind, but only 
by such persons as had an adverse in- 
terest); Folden vy. Hendrick, 25 Mo. 
411 (holding that, although a trans- 
fer of property from one slave to an- 
other was invalid as against their 
masters, yet, if their masters made 
no objection, third parties will not 
ee the invalidity of such a trans- 
er). 


[a] Contract made between slave 
and his master (1) was void (Hall y. 
U. S., 92 U.S. 27, 23 L. ed. 597; Fanny 
v. Kell, 8 F. Cas. No. 4,639, 2 Cranch 
C. C. 412; Bland v. Dowling, 9 Gill 
& J. (Md.) 19), (2) and unenforce- 
able either at law or in equity (Rich- 


39 Ala. 
198; 


by Slaves—1l. In 
Slaves were treated as persons by the criminal law,*? 
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[§§ 15-19 


of a contract made by a slave with a third person.** 


[§ 17] E. Torts by Slaves. The owner of a slave 
was not answerable for a willful and unauthorized 


trespass committed by his slave;®* nor for injuries 


But 


guardian.°° 


General. 


their erimes.®? 
ard v. Van Meter, 20 F. Cas. No. 11,- 
%63, 3 Cranch (CC. 214) Ge) ea elaie 
could not bind himself at law to pay 
money to his master, even for his 
freedom. Contee v. Garner, 6 F. Cas. 
NOw 53,139, 22 Cranch Ces Co. 16253 VAn= 
derson v. Poindexter, 6 Oh. St. 622. 


{b] Bona given by slave, with 
freeman as surety, was against the 
policy of the country, and void as to 
both. Batten v. Faulk, 49 N. C. 233. 


50. Hall v. Mullin, 5 Harr. & J. 
(Md.) 190. 


[a] Owner could not adopt unau- 
thorized contract of his slave, so as 
to give it any vitality as to the per- 
son contracting with the slave. San- 
ders v. Devereux, 25 Tex. Suppl. 1. 


51. Crease v. Parker, 6 F. Cas. No. 
3,376, 1 Cranch C.C. 448, 6 F.,Cas. No. 
sod, LeCranch (C7 Cs 506 iaicyasvi 
Denham, 4 T. B. Mon. (Ky.) 167. 


52. Barker v. Swain, 57 N. C. 220. 


Meee Gregg v. Thompson, 9 S. C. L. 


eae Ala.—Lindsay v. Griffin, 22 Ala. 


Ark.—McConnell vy. Hardeman, 15 
Ars eUbde 


La.—Boulard v. Calhoun, 13 La. 


Ann. 445; Gaillardet v. Demaries, 18 
La. 490. 

Miss.—Newell v. Cowan, 30 Miss. 
492; Leggett v. Simmons, 7 Sm. & 
M. 348. 

Mo.—Armstrong v. Marmaduke, 31 
Mo. 327; Stratton vy. Harriman, 24 
ae 324; Ewing v. Thompson, 13 Mo. 


N. C.—Parham v. Blackwelder, 30 
N. C. 446. 


Tenn.—Wright v. Weatherly, 7 
Yerg. 367. 


UP Seen v. Atkinson, 4 Tex. 


55. Cawthorn v, Deas, 2 Port. 


(Ala.) 276; Wingis v. Smith, 14 S. Cc. 
T4005 Snee iv. Ph ricesn3 Ss.) Camlmel vice 
ZES = Cyto oe 

56. | Belly vio vbroy,.3b WeAtaesl sa: 


Pinkston v. Greene, 9 Ala. 19; Leg- 
gett v. Simmons, 7 Sm. & M. (Miss.) 
348; Sweat v. Rogers, 6 Heisk. 


caused by the negligent conduct of the slave while 
not acting in his employment or under his author- 
ity,°® and the converse of both rules was also true;°° 
and if a slave committed a wrong for his master’s 
benefit, but not at his command or request, and the 
master afterward ratified it, the master was liable ;°7 
but in some states the master might exonerate him- 
self by surrendering the slave to be sold.°® 

[§ 18] F. Actions by or against Slaves. A slave 
could not be a party in any civil action either as 
plaintiff or defendant, exeept when he had to claim 
or prove his freedom,®® and then he must sue by 


CRIMES AND OFFENSES BY OR AGAINST SLAVES 


Slaves were thus punishable for assault and bat- 
tery,®* larceny,®°* mayhem,®® rape,°® and homicide.®* 
But the slave undoubtedly had the natural right of 


(Tenn.) 117; Byram v. McGuire, 3 
Head (Tenn.) 530; Wilkins v. Gil- 
more, 2 Humphr. (Tenn.) 140; Hedge- 
peth v. Robertson, 18 Tex. 858. 


[a] Where offenses were commit- 
ted by slaves belonging to several 
masters by their order, the masters 
were liable in solido. Hart v. St. 
Romes, 7 La. 586. 


57. Caldwell v. Sacra, Litt. 
Gas. (Ky.) 118,12 AimD 285) 


58. Arnoult’ v. Deschapelles, 4 
La. Ann. 41; Hynson y. Meuillon, 2 
La. Ann. 798; Guerrier v. Lambeth, 
Uy i See 


59. Amy v. Smith, 1 Litt. (Ky.) 
326; Jamison vy. Bridge, 14 La. Ann. 
31; State’ v. Van Lear, 5 Md. 91; 
Catiche vy. St. Louis County Cir. Ct., 
1 Mo. 608. 


[a]. He could appear as suitor nei- 
ther in courts of law nor equity.— 
res v. Dowling, 9 Gill & J. (Md.) 


[b] Judgment against slave was 
null and void, although he appeared 
in the action, and a judgment where 
there were two defendants, and one 
was a slave, was void as to both. 
Stenhouse v. Bonum, 46 S. C. L. 620. 


60. Susan v. Wells, 5 S. C. L. 11. 


61. Withers v. Coyle, 36 Ala. 320 
325; Hudson y. State, 34 Ala. 253° 
254; State v. Moore, 8 Rob. (La.) 
518; Nix v. State, 18 Tex. 575. 


62. Luke v. State, 5 Fla. 185; Stat 
Vou Wille bith bs. Cuma ae ein 


[a] Insolence of slave toward 
white person was an offense for 
which he might be tried and punish- 
ed. Ex p. Boylston, 33 S.C. L. 41. 


63. Bone v. State, 18 Ark. 109. 


[a] _It was offense if one slave 
commit assault and battery on anoth- 
er.—Bob vy. State, 29 Ala. 20 


64. Munford v. Taylor, 2 Mete 
(Ky.) 599; State v. Hall, 1'N. : 
1GS, SSENCallObs ‘ Cee 


[a] Darceeny of another slave.— 
State v. Whyte, 11S) Gy le a74 


65. State v. Abram, 10 Ala. 928: 
State v. Nicholas, 33 S.C. L. 278. 4) 


66. State v. Bill, 8 Rob. (La.) 527. 
67. Ala.—Isham v. State, 38 Ala. 


Sel. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 19-21] 


self-preservation or self-defense,°® although facts 
which as between whites might excuse or mitigate 
the offense did not so operate in the case of slaves ;°9 
and it was no justification of a slave, indicted for 
a criminal offense, that it was committed by his 
master’s command.’° In some states criminal stat- 
utes were passed specially applicable to slaves.7! 
For an offense committed when a slave, a man could 
not be legally convicted and punished as~a free- 
man.?? 


~[§ 20] 2. Punishment, and Indemnification of 
Owner Therefor. The punishment of slaves was in 
general severer than the punishment of whites for 
like offenses, this of course being necessitated by 
their numbers, and general uncontrollable and fre- 
quently savage disposition;7? and when slaves com- 
mitted crimes and were prosecuted in the name of 
the state, they were regarded as accountable beings, 
‘and not as things; and they might be punished as 
the law directed, irrespective of the wishes of the 
master,’* for when a slave committed a crime, the 
private rights of the master yielded to the superior 
rights of the state, and he could not legally obstruct 
his arrest, or assist his escape,*® although under some 
statutes the master was entitled to compensation for 


213; Bob v. State, 29 Ala. 20; Dave 72. 
v. State, 22 Ala. 23. 49. 
Ark.—Austin v. State, 14 Ark. 555. 73. Isham v. State, 
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Owens v. Com., 2 Duv. (Ky.) 
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the loss of the slave.7¢ A slave convicted of man- 
slaughter might be punished by burning in the hand 
and whipping,’? and, murder was punishable by 
death,7* as was attempted murder,’® and a slave 
accessory before the fact to murder was liable to 
the death penalty.’ A slave convicted of murder 


was put to death in the same manner as a white 
person.*! 


[§ 21] B. Offenses against Slaves. As has beep 
seen above,** although slaves were for most pur- 
poses regarded as property, their lives and safety 
were guarded and they were entitled to the protee- 
tion of the criminal law, and an offense against their 
life or limb was punishable criminally.8? Thus as- 
sault and battery of a slave was a criminal offense,*4 
as it was cruel and inhuman to cut, slash, beat, 
or ill-treat a slave,*® or to inflict other cruel or 
unusual punishment,*® or to neglect to provide prop- 
er food, clothes, or shelter,’? or to kill him unjusti- 
fiably.S* Tf the offense was dismemberment, the in- 
dictment was for mayhem, and if it,was a killing, 
the indictment was for murder;%® but a simple as- 
sault and battery on a slave was not an indictable 
offense, and such an assault, even with intent to 
murder him, was not an offense at common law,?° 


La.—Ney v. Richard, 15 La. Ann. 
603; State v. White, 13 La. Ann. 573; 


38 Ala. 213; Markham vy. Close, 2 La. 581. 


Ga.—Thornton vy. State, 25 Ga. 301; 
John vy. State, 16 Ga. 200. 


La.—State v. Jack, 14 La. Ann. 385. 
Miss.—Jeff v. State, 37 Miss. 321. 


N. C.—State v. Brodnax, 61 N. C. 
41; State v. Cesar, 31 N. C. 391. 

Tenn.—Nelson y. State, 10 Humphr. 
518. 


68. Dave v. State, 22 Ala. 23. 


69. See Dave v. State, supra (hold- 
ing that if a slave stab his master 
with intent to kill, while resisting his 
authority in a personal collision with 
him, it was no justification of the act 
that the slave was impressed at the 
time with a reasonable sense of im- 
minent danger to his own life); Al- 
fred v. State, 37 Miss. 296; State Wie 
David, 49 N. C. 353 (holding that 
there was no analogy to be drawn be- 
tween cases where a free person was 
on trial for homicide and a Slave for 
slaying his master); State vy. Jarrott, 
273. ON. 76 (holding that the rule 
that, where parties become suddenly 
heated and engage immediately in a 
mortal conflict, fighting upon equal 
terms, and one kills the other, the 
homicide is mitigated to manslaugh- 
ter, applied only to equals, and not to 
the case of a white man and a slave, 
if the slave kill the white man while 
fighting under such circumstances) ; 
Nelson v. State, 10 Humphr. (Tenn.) 
518 (holding that an act constituting 
a provocation which would mitigate 
a homicide committed by a white 
man to manslaughter would not nec- 
essarily have the same effect when 
the homicide was committed on a 
white man by a slave); Jacob_v. 
State, 3 Humphr. (Tenn.) 493. But 
see Jim v. State, 15 Ga. 535, (holding 
that, where a Slave killed his master, 
overseer, or lawful employer, in re- 
sistance to an assault made on him, 
such killing must be justifiable hom- 
icide or murder). 


70. Sarah yv. State, 18 Ark. 114. 
71. See Frances v. State, 6 Fla. 
806; William v. State, 18 Ga. 356; 


State v. Kitty, 12 La. Ann. 805. 


Nancy v. State, 6 Ala. 483 (holding 
an assault on a white person by a 
Slave, with intent to kill, a capital 
offense, although in a case where, if 
the intent should be consummated, 
the offense would be manslaughter 
only); State vw. Jack 14 Wa Ann: 
385; State v. Adeline, 11 La. Ann. 
736. 


74. 
365; 


McDowell v. Couch, 6 La. Ann. 
State v. Dick, 4 La. Ann. 182. 


75. Doughty v. Owen, 24 Miss. 404. 
76. State v. Dick, 10 La. Ann. 461. 


77. U.S. v. Clark, 25 F. Cas. No. 
1802) N2 ECranchiG AOm620n WlNSn ve: 
Frye, 25 F. Cas. No. 15,173, 4 Cranch 


C. C53 9b) Us Seve Lom 28 1H. CasiNo. 
LG,soal,) 2) Cranch JG. C2 114e State y. 
Peter, 1 Stew. (Ala.) 38. 
78. Hamilton vy. Auditor, 14 B. 
Mon. (Ky.) 230. 
79. Sarah v. State, 28 Ga. 576; 
Com. v. Anthony, 2 Metc. (Ky.) 399. 
go. Thornton y. State, 25 Ga. 301. 
81. Charles v. State, 11 Ark. 389. 
82. See supra, § 7. 
83. See State v. Davis, 14 La. Ann. 


678 (holding that slaves were regard- 
ed in our law both as property and 
persons, and an act relative to crimes 
and offenses, which punished an as- 
sault on a person by “wilfully shoot- 
ing at him,” etc., applied to an as- 
sault on a slave as well as a free 
person); Nix y. State, 13 Tex. 575 
(holding that slaves were persons 
within the meaning of the statutes 
concerning crimes; and where not 
otherwise provided, or where the re- 
lations arising out of the institution 
of slavery did not imply the reverse, 
the statutes enacted for the punish- 
ment of crimes applied to crimes 
committed by or on the person of a 
slave). 

847/50, Srv. Butler 25 Cas: “No: 
14,697, 1 Cranch C. C€. 3738; State v. 
Hale, 9 N. C. 582. 


85. U. S.—U. S. v. Brockett, 24 F. 
Cas. No. 14,651, 2 Cranch C. C. 441. 


Miss.—Scott v. State, 31 Miss. 473. 


Mo.—State v. Peters, 28 Mo. 241; 
Grove v. State, 10 Mo. 232. 


S. C.—State v. Harlan, 39 S. C. L. 
470; State v. Bowen, 34 S. C. L. 573; 
State v. Wilson, 25 S.C. L. 163. 


Va.—Com. v. Howard, 11 Leigh (38 
Va.) 631: 


86. Eskridge v. State, 25 Ala. 30; 
Turnipseed vy. State, 6 Ala. 664. 


87. Cheek v. State, 38 Ala. 227; 
State v. Bowen, 34 8. C. L. 573. 


88. Ala.—Hudson v. State, 34 Ala. 
253; Seaborn v. State, 20 Ala. 15; 
State v. Jones, 5 Ala. 666; State v. 


Flanigan, 5 Ala. 477; State v. Cole- 


man, 5 Port. 32. 
Ga.—Camp v. State, 25 Ga. 689: 
Jordan v. State, 22 Ga. 545; Neal v. 


Farmer, 9 Ga. 555 (not ‘homicide at 
common law). 


La.—State v. Moore, 8 Rob. 518. 
Miss.—State v. Jones, Walk. 83. 


N. C.—-State v. Reed, 9 N. C. 454; 
State vy. Scott, $ N.C. 24s Statesvas 
Piver, 3 N. €. 79; State v. Boon, 1 
Ne 5: 103 (not homicide at common 
aw). ‘ 


S. C.—State v. Fleming, 33 S. CG. L. 
464 (not homicide at common law); 
State v. Toomer, 25 S. C. L. 106; State 
v. Cheatwood, 20 S. C. L. 459; State 
vy. Maner, 20 S.C... 458" Stately. 
Raines, 14 S. C. L. 533; State v. Tay- 
lor, 18 8S. C. L. 483; State v. Smith, 
LOOMS: yCiale 135 : 


Tenn.—Fields v. State, 1 Yerg. 156. 


Tex.—Callihan v. Johnson, 22 Tex. 
596; Chandler v. State, 2 Tex. 305. 


Va.—Com. v. Carver, 5 Rand. (26 
Va.) 660; Com. v. Chapple, 1 Va. Cas. 
(3 Va.) 184. 


89. State v. 
(Ala.)ig32: 


90. U. S. v. Lloyd, 26 F. Cas. No. 
15; 61%,54 Cranch’ C, C.. 468; 


Coleman, 5 Port. 
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although the owner of a slave who beat him cruelly, 
and exposed him, so beaten, to public view, was 
guilty of a misdemeanor even at common law.°? An 


IX. RIGHT 


[§ 22] A. Acquirement of Right—1. In General. 
The attitude of the several states toward slavery 
makes any generalization on the subject of the free- 
dom of slaves hazardous. Some states leaning to- 


ward the abolition of slavery endeavored to facili-~ 


tate the process of obtaining freedom, while others, 
fearing the effect of the letting loose of such a body 
of ungovernable blacks, passed stringent laws to 
prevent it. In some states failure to register slaves 
under the statute had the effect of freeing them,’* 
in others they could become free by purchase,?* and 
in many freedom was allowed to be acquired by pre- 
seription;®® but the master must know of the slave’s 
place of residence during the period of- prescrip- 
tion.°& A slave could not become partially free.°? 


[§ 23] 2. By Exemption or Removal from State or 
by Violation of Laws Relating to Importation and 
Sale. In many states statutes were passed prohibit- 
ing the exportation or removal of slaves from the 
state, and under these, in the event of such removal, 
the slave became free,®* while under other statutes 
slaves brought into the several states to reside or 
for sale in violation of, or noncomphance with, laws 
governing importation were free;®® but such res- 


or") U.. Sv. Cross; 257 Ey Cas. aiNo: 
14,894, 4 Cranch C. C. 603; U.S. v. 
Lloyd, 26 F. Cas. No. 15,618, 4 Cranch 


Ann. 329. 
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La.—Josephine v. Poultney, 1 La. 


\ 


indictment would lie against any person who re- 
moved or attempted to remove from the state any 
slave having a suit pending for freedom.°? 


TO FREEDOM 


idence in a nonslaveholding state as would entitle 
a slave to freedom could not be acquired without the 
connivance or consent of the legal owner, and the 


statutes did not generally apply to slaves brought in 


by travelers or temporary sojourners;? but the trav- 
eler bringing slaves into a state must pursue his 
journey with no unnecessary delay, and to excuse 
any delay some necessity must exist;? and in some: 
jurisdictions the presence, although but momentary, 
of a slave in a free state with the master’s consent 
created per se the condition of freedom;* and under 
some® but not all® statutes a slave became free by 
merely being transported through the state. The 
owner could in some instances bring the slave into 
the state upon taking a statutory oath.‘ Illegal 
sales of slaves entitled them to their freedom.® 


[§ 24] 3. Actions or Proceedings for Freedom.. 
The method of enforcing the right to freedom was. 
provided for in the statutes, which were to be strict- 
ly followed.® In some instances habeas corpus would 
he;'® and in some states an action of assumpsit for 
services rendered might be maintained by a person 
claimed as a slave, for the purpose of trying the 
question of freedom,'! or trespass in the nature of 


Harr. & J. 86. 
Mo.—La Grange v. Chouteau, 2 Mo. 
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92. Com. vy. Stout, 7 B. Mon. (Ky.) 
247. 


93. Griffin v. Potter, 14 Wend. (N. 
Y). 209%. Giles v. Meeks, Add. (Pa.) 
384; Lucy v. Pumfrey, Add. (Pa.) 
380; Respublica v. Betsey, 1 Dall. 
(Pa.) 469, 1 L. ed. 227; Com. v. Hes- 
ter, 1 Browne (Pa.) 369. 


94. Letty v. Lowe, 15 F. Cas. No. 
$6285, 2Cranch) Cy C2634. 


95. George v. Demouy, 14 La. Ann. 
145; Bulalie v. Long, 11 La. Ann. 
463; Verdun v. Splane, 6 Rob. (La.) 
530; Metayer v. Noret, 5 Mart. (La.) 
5OGe Stringer va Burcham, 34 IN. 'C: 
41; Cully v. Jones, 31 N. C. 168. 


96. Wilson v. Barnet, 8 Gill & J. 
(Md.) 159. 


97. Francois v. Lobrano, 10 Rob. 
(La.) 450. 


98. State v. Turner, 5 Del. 501; 
Anderson y. Thoroughgood, 5 Del. 
199; Allen vy. Negro Sarah, 2 Del. 
434; Frank v. Milam, 1 Bibb (Ky.) 
615; Hart v. Cleis, 8 Johns. (N. Y.) 


99. U. S—Rhodes v. Bell, 2 How. 
oo7, Lt te ed. 314% Scott y. Ben, 6 
Cranch 3, 3 L. ed. 135; Burr v. Dun- 
nahoo, 4 F. Cas. No. 2,189, 1 Cranch 
Cc. Cc. 370; Emanuel vy. Ball, 8 F. Cas. 
INO. 45433562) Cranch CeCe Loic Jor- 
dan v. Sawyer, 13 F. Cas. No. 7,521, 2 
Cranch C. C. 373; Sylvia v. Coryell, 
43 BGas eNow 13,713.91 CranechuG., C6: 
32. 


Conn.—Jackson  y. 
Conn. 38. 


a aia ad Vv. Tingle, 8) Bs Mon: 
39. 


Bulloch, 12 


Md.—Bland v. Dowling, 9 Gill & J. 
19; Newton v. Turpin, 8 Gill) & J: 
433; Pocock v. Hendricks, 8 Gill & J. 
421; Stewart v. Oakes, 5 Harr. & J. 
107 note; Davis vy. Jacquin, 5 Harr. 
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Harr. & M. 414. 


Mo.—Rachael vy. Walker, 4 Mo. 350; 
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es [aff 26 Barb. 270 (aff 20 N. Y. 
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204; John v. Dawson, 2 Yeates 449; 
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Slye, 14 F. Cas. No. 7,752, 4 Cranch C. 
C. 463; Lucy v. Slade, 15 F. Cas. No. 
8,595, 1 Cranch C. C. 422 (under Act 
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8. Skinner v. Fleet, 14 Johns. (N. 
Y.) 263; Caesar vy. Peabody, 11 Johns. 
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Ala.—Union Bank vy. Benham, 23. 
Ala. 143, 


Del.—State v. Turner, 5 Del. 501, 
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Miss.—_Sam v. Fore, 12 Sm. & M.. 
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v. Benham, 23 Ala. 143; Shue v. Turk 
15 Gratt. (56 Va.) 256. i 


* ; 11. Jarrot v. Jarrot, 7 Ill. 1. 


For later cases, developments and changes in the law see Annotations, 


Same title and section number, 


§§ 24-25] 


ravishment of ward,!? or bill in equity.13 The eases 
relating to jurisdiction and venue,!* procedure,1® 
right to sue and leave of court,!* parties,!7 plead- 
ings,'S or trial, judgment, or review,!® are of little 
The general rule was 
that a slave upon securing his freedom was not en- 
titled to damages or to recover for his services whike 
a slave?° unless he showed that defendant knew he 


more than historical interest. 


was a free man.?1 


[§ 25] B. Manumission??—1. Right To Manumit; 
How Exercised. The question of the right of owners 


12. Huger v. Barnwell, 39 S. C. L. 
ae Brister v. Wesner, 26 S. C. L. 
135. 


13. Stephenson v. Harrison, 3 
Head (Tenn.) 728; Doran v. Brazel- 
ton, 2 Swan (Tenn.) 149. 


14. U. S.—Butler v. Duvall, 4 F. 
Cas) NON 2235510, Cranch '@h- ©.) 61:1. 


eg a ayata v. Woodruff, 7 Ark. 
2. 


Ga.—Knight v. Hardeman, 
2538. 


Ky.—Nancy v. Snell, 6 Dana 148. 


La.—-Logan v. Hickman, 14 La, Ann. 
300; Brown v. Raby, 14 La. Ann. 41. 


Md.—Townshend v. Townshend, 5 
Md. 287; Anderson v. Garrett, 9 Gill 
Tae Queen v. Neale, 3 Harr. & J. 


Tenn.—Isaac v. McGill, 9 Humphr. 
616; Sylvia v. Covey, 4 Yerg. 297. 


Va.—Ratcliff v. Polly, 12 Gratt. 
(53 Vaz) 528. 


15. U. S.—Moses v. Dunnaho, 17 
EeaCas. INOW O38, 1 CranchyCs C. 315; 
Nan v. Moxley, 17 F. Cas. No. 10,007, 1 
Cranchi -Co (Coe b238; skichards .v. 0 Vian 
Meter, 20 F. Cas. No. 11,763, 3 Cranch 
Cre, 2 U4. 


Ala.—Jones v. Covey, 26 Ala. 464. 
Ark.—Phebe v. Quillin, 21 Ark. 490. 


fs Ga.—Knight v. Hardeman, 17 Ga. 
53. 

Ky.—Warfield v. Davis, 14 B. Mon. 
40. 


LT Ga. 


La.—Logan v. Hickman, 14 La. Ann. 
300. 

Md.—Townshend y. Townshend, 5 
Md. 287. 


Mo.—Anderson vy. Brown, 9 Mo. 646. 

N. Y.—Skinner v. Fleet, 14 Johns. 
263. 

S. C.—Carpenter v. Coleman, 
C. L. 436. 

Va.—Sarah v. Henry, 2 Hen. & M. 
(12 Va.) 19. 

1. U. S.—lDLee v. Preuss, 15 F. 
Cas. No. 8,199, 3 Cranch C. C. 112. 


Ala.—Farrelly v. Maria Louisa, 34 
Ala. 284, 

Ark.—Daniel v. Guy, 

Ky.—Henry v. Nunn, 
239. 

Lia.—Foster v. Mish, 15 La. Ann. 
199. 

Mo.—Joshua v. Purse, 34 Mo. 209. 

[a] Action for use of others.— 
Where a suit for freedom is brought 
by one person, for himself and others, 
who are infants, the declaration, al- 
though informal, is substantially 
good. McMichen v. Amos, 4 Rand. 
(25 Va.) 134. 

17. Ark.—Phebe v. Quillin, 21 Ark. 
490. 

Ky.—John y. Walker, 8 B. Mon. 605. 


2 8. 


ON Ark wasl2a 
11 B. Mon. 
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to manumit their slaves is considerably obscured by 
the wide diversity of statutes in the several states 
and the varying attitudes of the laws of particular 
states at various stages of their history, some stat- 
utes permitting manumission,?? others forbidding 
it,?* and under the latter a bequest to slaves or a 
direction or trust in a will for their emancipation 
was void;”° and it was held that a slave could not 


be the cestui que trust of his own freedom, under a 


La.—Bob v. Nugent, 15 La. 63. 
Md.—Cox v. Harris, 17 Md. 23. 


Tenn.—Harris v. Clarissa, 6 Yerg. 
227 


Tex.—Moore v. Minerva, 17 Tex. 20. 
Va.—Reid v. Blackstone, 14 Gratt. 
(55 Va.) 363. 
Plo 80S: Butler va, aval 4 
Cas, NOw 2,286, 6 Crancn ©, ©, 61d. 


Del.—Thoroughgood vy. Anderson, 5 
Del. 97. 


La.—Maranthe v. Hunter, 
Ann. 734. 


(ie any v. Townshend, 9 Ma. 


Mo.—Susan v. Hight, 1 Mo. 118. 


pOR Pan Ree Ven Minerva, ly er: 


Va.—Hudgins v. Wright, 1 Hen. & 
M. (11 Va.) 134. 


19. U. S.—Adams v. Roberts, 2 
How. 486, 11 L. ed. 349; Menard v. 
spasia, 5 Pet. 505, 8 L. ed. 207. 


Ala.—Becton vy. Ferguson, 22 Ala. 
599. 


Ark.—Daniel v. Guy, 19 Ark. 121. 
Del.—State v. Turner, 5 Del. 501. 
Ky.—Dunlap v. Archer, 7 Dana 30. 
Md.—Reynolds v. Lewis, 14 Md. 116. 


Mo.—Charlotte v. Chouteau, 33 Mo. 
194. 


N. C.—Scott v. Williams, 12 N. C. 
376% 


Pa.—Wood v. Stephen, 1 Serg. & R. 
al Gsye 


Tex.—Boulware v. Hendricks, 
Tex. 667 


Va.—Betty v. Horton, 5 Leigh (32 
Va.) 615. 


20. Dowrey v. Logan, 12 B. Mon. 
(Ky.) 236; Hundley v. Perry, 7 Dana 
(Ky.) 359; Phillis y. Gentin, 9 La. 
208; Griffin v. Potter, 14 Wend. (N. 
Y.) 209; Urie v. Johnston, 3 Penr. & 
W. (Pa.) 212. 

21. Hundley v. Perry, 7 Dana Cy 


359) Phillis). Gentin, 9) aha 
Jason v. Henderson, 7 Md. 430. 


{a] In Wirginia he could not re- 
cover profits or damages even under 


Hal Ani, 


23 


, 


these circumstances. Peter v. Har- 
grave, 5 Gratt. (46 Va.) 12; Henry v. 
Bollar, 7 Leigh (34 Va.) 19; Paup v. 


Mingo, 4 Leigh (31 Va.) 163. 

22. “Manumission” defined see 38 
Ch diy 10 QOOh 

23. Campbell v. Campbell, 13 Ark. 


513; Smithwick v. Evans, 24 Ga. 461; 
Donaldson v. Jude, 2 Bibb (Ky.) 57; 


William v. Reynolds, 14 Md. 109; 
Tongue v. Crissy, 7 Md. 453; Spencer 
v. Dennis, 8 Gill (Md.) 314; Cornish 


vy. Willson, 6 Gill (Md.) 299. 


[a] Manumission of slaves held 
in common (1) destroyed the tenancy 
(Davis v. Tingle, 8 B. Mon. (Ky.) 
539; Nunnally v. White, 3 Mete. 


bequest of freedom, where a direct emancipation of 
the slave by will would be inyalid.?° 


Other statutes 


(Ky.) 584; Oatfield v. Waring, 14 
Johns. (N. Y.) 188), (2) and was ef- 
fectual pro tanto (Thompson  v. 
Thompson, 4 B. Mon. (Ky.) 502); (3) 
but notwithstanding a deed of eman- 
cipation by a minority of the part 
owners of a slave was valid pro tanto, 
he was still a slave, until, by the act 
of the other part owners, the manu- 
mission became complete (Davis v. 
Tingle, supra); (4) but the emanci- 
pation of a slave by two or three- 
joint owners, or by any majority in 
interest of the joint owners, made 
him a freeman, and was considered 
a conversion of the slave, so far as 
the other proprietors were concerned 


(Davis v. Tingle, supra; Oatfield v. 
Waring, supra). 
24 Ala.—Hall v. Hall, 38 Ala. 131; 


Jones v. Jones, 37 Ala. 646; 
v. Green, 22 Ala. 329. 


Ark.—Phebe v. Quillin, 21 Ark. 490. 


La.—Deshotels v. Soileau, 14 La. 
Ann. 745; Price v. Ray, 14 La. Ann. 
697; Pauline v. Hubert, 14 La. Ann. 
161; Turner v. Smith, 12. La. Ann; 417. 


Miss.——Cowan v. Stamps, 46 ’Miss. 
435; Garnett v. Cowles, 39 Miss. 60; 
Shaw v. Brown, 35 Miss. 246; Read 
v. Manning, 30 Miss. 308; Mahorner 
v. Hooe, 9 Sm. & M. 247, 48 AmD 706. 


Mo.—Charlotte v. Chouteau, 11 Mo. 
193; Rennick v. Chloe, 7 Mo. 197. 


a C.—Mordecai v. Boylan, 69 N. C. 
365. 


S. C.—Linam v. Johnson, 18 S. C. 
Li. £722 Kinleyisvs Hiumtern ser ts c- 
Eq, 208: Blackman v. Gordon, 19S. 
C. Eq. 438, 44 AmD 241. 


Tenn.—Bridgewater v. 
Sneed 195. 

25. Ala.—Trotter v. 
Port. 269. 


Ga.—Pinckard v. McCoy, 22 Ga. 
28; . Robinson v. King; 6 Ga. 539%: 
Vance v. Crawford, 4 Ga. 445. 


La.—Barrow v. Bird, 22 La. Ann. 
407; Delphine v. Guillet, 13 La. Ann. 
248, 

Miss.—Garnett v. Cowles, 39 Miss. 


Hunter 


Prides f 


Blocker, 6 


60; Mahorner v. Hooe, 9 Sm. & M.” 
247, 48 AmD 706, 
N. C.—Miller v. London, 60 N. C. 


628; Dunlap v. Ineram, 57 IN, (Ca r733 
Lea v. Brown, 56 N. C. 141; Thomp- 
son v. Newlin, 38 N. C. 338, 42 AmD 
169; White v. Green, 36 N. C. 45; Pen- 
dleton v. Blount, 21 N. C. 491; White 
v. White, 18 N. C. 260; Redmond v. 
Coffin, 17 N. C. 437; Turner v. Whit- 
ted;)9 N.C: 1613. 


Ss. C.—Ford v.. Dangerfield, 29 S. C. 
Eq. 95; Morton v. Thompson, 27 S. C. 
Eq. 370; Lanham v. Meacham, 23 S, 
Cc. Eq. 203; Bynum v. Bostick, 4 S. C. 
Eq. 266. 


Tex.—Purvis v. 
140. 

Va.—Moses v. Denigree, 
CT AViaw) SOL 

26. Trotter 
(Ala.) 269. 


Sherrod, 12 Tex. 
6/ Rand. 


v. Blocker, 6 Port, 
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permitted manumission, the legislature or court as- 
senting.2?7 When manumission was permitted, it 
could be by deed or will,?* although if by deed it 
must be recorded,?® and some laws even permitted 
the slave to contract with his master for his free- 
dom;*° and an owner of a slave, by voluntarily put- 
ting him as a substitute into the federal army in 1864, 
thereby emancipated him by his own act, and the 
slave thereby became free.*! The statutes were gen- 
erally held to prohibit only the manumission of 
slaves within the state and to permit the sending 
of slaves out of the state to be manumitted;?* and 
the owner of slaves might voluntaily take them to 
another state and emancipate and leave them there.** 
But even in states where manumission was allowed 
the law permitted manumission only of such slaves 
as could work and gain a livelihood and often re- 
quired security for their support, the requirement of 
security being, however, only a police regulation not 
affecting their freedom.** Furthermore, where the 
owner was permitted by law to manumit his slave, 
he must conform strictly to the formalities pre- 
seribed, otherwise the act was void,®° and slaves 


27. See Spencer v. Amy, R. M. 
Charlt. (Ga.) 178; Fanchonette v. 
Grange, 5 Rob. (La.) 510; 


(50 Va.) 537. 
Abram v. 
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Va.—Forward v. Thamer, 9 Gratt. 


33. Berry v. Alsop, 


[§§ 25-26 


in many states could not be manumitted to the prej- 
udice of existing creditors.2® Generally no consent 
by the slave was necessary to the gift of freedom ;** 
but in some states he could elect to accept or reject 
the act of manumission,?® while in others no such 
right of election was recognized.*® Judicial pro- 
ceedings for the purpose of manumission were pro- 
vided, the general method being upon petition by 
the master to the county court or to a magistrate.*° 


[§ 26] 2. Status and Right of Manumitted Slaves. 
The status of manumitted slaves and slaves having 
the inchoate right of freedom was a condition sui 
generis regulated by statutes in the several states.** 
Manumission did not confer citizenship or any of 
its incidents,42 the emancipation of a slave being 
merely a donation to himself of his value.** But a 
slave with inchoate right to freedom had the right 
to own and possess property,** and a slave who was 
emancipated might hold lands.*® A devise to emanc- 
ipated slaves by their former master was valid,*® 
as was also a bequest or devise to a slave to take 
effect when emancipated;*? and a bequest of prop- 


Greenlow v. Rawlings, 3 Humphr. 
(Tenn.) 90; McCullough v. Moore, 


45 Miss. 1; 9 Yerg. (Tenn.) 305. 


Johnson, 1 Head (Tenn.) 120; John | shaw vy. Brown, 35 Miss. 246; Frazier | 41. See Charles v. Sheriff, 12 Md 
v. Tate, 7 Humphr. (Tenn.) 388:)/\ Prazier, 11S. C. Eq. 304; Foster v.|274; Rozier v. Holliday, 8 Md. 381; 
Black aah BUS Wk AG (ay ) 

ECTS EONS Qos ere: enn.) | Fosters, 10 Gratt. (51 Va.) 485. State v. Van Lear, 5 Md. 91; Young 
452; Fishers Negroes Wh Dabbs, 6 v. Cavitt, 7 Heisk (Tenn.) 18: Bed- 
Yerg. (Tenn.) 119. 34 U. S.—Le Grand vy. Darnall, 2 oval ave aNVALTS ee Gold: (T eC ) 

= Pet. 664, 7 L. ed. 555. Do eeay sie pees a Ftc 

28. Cox v. Williams, 39 N. C. 15. o eat en et is ae ane Gray’s Case, 9 Humphr. (Tenn.) 

29-U S.-M illome vai, Elerbert.: <b) | pre Nia o aon me, : OP: = > 
How. 72, 12 L. ed. 55. RG oe pee es ee 42. Bryan v. Walton, 14 Ga. 185. 

Ark.—Harriet v. Swan, 18 Ark. 495.| 39) Burpocche y, Ames fore, & 35.4% Prudence v. Bermodi, 1 La. 

Ky.—Smith v. Adam, 18 Es on 262. 234. 

685; In re Bodine, 4 Dana 476; lack a 44. Malinda v. Gardner, 24 Ala. 
vy. Meaux, 4 Dana 188; Fanny v. De-| 479/07 Milton v. McKarney, 31 Mo.|719;° Jameson v. McCoy, 5 Heisk. 
jarnet, 2 J. J. Marsh. 230. < eT ae : (Tenn.) 108. 

qghd-—Wicks v. Chew, 4 Harr, & J./165, >State vis Pitney;¢4: Nw Jel 4e5) tannis ver Doe, 2 teniaerse 

: : pa Zn [a] In Louisiana (1) a statu liber, 

Mo.—Maria v. Atterberry, 9 Mo. Pra Y.—Warren y. Brooks, 7 Cow. | .yije such, could not inherit. Lange 
369. 4 v. Richoux, 6 La. 560. (2) But while 

S. C.—Monk v. Jenkins, 11 S. C. Tenn.—Reuben y. Parrish, 6 Hum-]|a person continued a statu liber, he 


Eq. 9. 

Va.—Manns v. Givens, 7 Leigh (34 
Va.) 689; Thrift v. Hannah, 2 Leigh 
(29 Va.) 300; Shue v. Turk, 15 Gratt. 
(56° Va.) 256. 


30. Virginia v. Himel, 10 La. Ann. 
185; Trahan v. Trahan, 8 La, Ann. 
455. 


31. Payne v. Richardson, 4 Bush 
(Ky.) 207. 
32. Ala.—Pool v. Pool, 35 Ala. 12. 


Fla.—Bryan v. Dennis, 4 Fla, 445. 


Ga.—Green v. Anderson, 38 Ga. 655; 
Myrick v. Vineburgh, 30 Ga. 161; 
Sanders v. Ward, 25 Ga. 109; Cleland 
Va wWecers,, 19 Ga. 3535) Cooper y'v- 
Blakey, 10 Ga. 263; Jordan v. Brad- 
ley, Dudley 170. 
ee eee v. Sewell, 12 La. Ann. 

Miss.—Leech v. Cooley, 6 Sm. & M. 
93; Ross v. Vertner, 5 How. 305. 


N. C.—Redding v. Long, 57 N. C. 
216; Thomas v. Palmer, 54 N. C. 249; 
Green v. Lane, 43 N. C. 70; Wooten v. 
Becton, 43 N. C. 66. 


S. C.—Frazier v. Frazier, 11 S. G. 
Eq. 304. 


Tenn.—Cochreham yy. 
1 Heisk. 327. 


Tex.—Philleo v. Holliday, 24 Tex. 


. 


Kirkpatrick, 


phr. 122. 


$5. State v. Baillio, 15 La. Ann. 
555; Maria v. Edwards, 1 Rob. (La.) 
sous smith Vv. Smithy i3 Wal e44a% 
Monk v. Jenkins, 11 S. C. Eq. 9. 

36. Bob v. Powers, 19 Ark. 424; 


Chambers v. Davis, 15 B. Mon. (Ky.) 
522; Wood v. Wickliffe, 5 B. Mon. 
(Ky.) 187; Cornish v. Willson, 6 Gill 
(Md.) 299; Thomas v. Wood, 1 Md. 
Ch. 296; Jincey v. Winfield, 9 Gratt. 
(50 Va.) 708; Dunn v. Amey, 1 Leigh 
(28 Va.) 465; Woodley v. Abby, 5 
Cull; 9: Vian) 336. 


87. Tongue v. Crissy, 7 Md. 453. 


38. Adams v. Adams, 10 B. Mon. 
(Ky.) 69; Graham v. Sam, 7 B. Mon, 
(Ky.) 403; Maddox vy. Price, 17. Md. 
413; Clark v. Bell, 59 N. C. 272; Hoge 
v. Capehart, 58 N. C. 71 note; Redding 
Na uO eo (aN woe 


39. Creswell v. Walker, 37 Ala. 
229; Carroll v. Brumby, 18 Ala. 102; 
Williamson v. Coalter, 14 Gratt. (55 
Va.) 394; Bailey v. Poindexter, 14 
Gratt. (65 Va.) 132. : 

40. Jarman v. Humphrey, 51 N. 
C. 28; Allen v. Allen, 44 N. C. 60; 


Wooten yv. Becton, 43 N. C. 66; Bryan 
v. Wadsworth, 18 N. C. 384; Abram 
vy. Johnson, 1 Head (Tenn.) 120; Lau- 
ra Jane v. Hagen, 10 Humphr. 
(Tenn.) 332; Lewis v. Simonton, 8 
Humphr. (Tenn.) 185; MHartsell v. 
seorge, 3 Humphr. (Tenn.) 255; 


was capable of receiving by donation 
or testament. Lange v. Richoux, su- 
pra. (3) A statu liber had no action 
for relief for ill treatment. He was 
a slave until his emancipation and 
could only sue for his freedom (Doro- 
thee v. Coquillon, 7 Mart. N. S. 350), 
(4) and after the act of 1857, pro- 
hibiting the emancipation of slaves, 
even the right of a statu liber to 
freedom was not recognized (Mar- 
shall v. Watrigant, 13 La. Ann. 619). 


{b] Retroactive effect.—L. (1809) 
ce 44, providing that all persons born 
slaves within this state, and who 
have heretorore been, or shall here- 
after be, manumitted, shall be deemed 
to have been capable of taking by 
devise, descent, or otherwise, in the 
same manner as if he, or they, had 
been born free, is retrospective and 
validates a conveyance of real estate 
made before its enactment to a slave 
who subsequently becomes free under 
the ‘‘act relative to slaves and seryv- 
ants” (L. [1817] ¢ 187), and after 
such slave has become free his title 
can no longer be questioned. Arents 
v. Long Island R. Co., 156 N. Y. 1, 50 
NE 422. 


46. Mathews v. Springer, 
Cas. No. 9,277, 2 Abb. 283.5 vie Ee 


47. Ala.—Hooper y. Hooper, 32 
Ala. 669; Abercrombie vy, Ab = 
pie, 27 Ala. 489. Cie ae 


Ky.—Monohon v. Caroline, 2 Bush 


For later cases, developments and changes in the law see Annotations, same title and section number, 


x 


a 


§§ 26-27] 


erty for the benefit of slaves directed to be removed 
to a foreign country for the purpose of their manu- 
mission was held good as a bequest to charitable 
uses.*® A slave who had acquired the right of free- 
dom at a future time was from that time capable of 
receiving property by testament or donation, and it 
must be preserved for him, in order to be delivered 
in kind when his emancipation should take place. 
1H ae meantime it must be administered by a trus- 
ee. 


{§ 27] C. Emancipation, Abolition of Slavery, 
and Effect Thereof. In Great Britain slavery was 
abolished Aug. 28, 1833;°° in the United States slay- 
ery was abolished and slaves emancipated both by 
state’' and federal’? laws. The emancipation proe- 
lamation of 1863 was regarded simply as an adver- 
tisement of what would be a sure consequence of 
conquest; it did not, either in law or fact, emanci- 
pate the slaves at that time,®? and was held to be 
a war measure and had no operative effect until ear- 
ried into execution by force of arms.** It did not 
therefore take effect to destroy property in slaves 
except so far as 1t was carried into effect, in the 
various portions of the territory des¢ribed in it, by 
the actual suppression of hostility.°®> The act eman- 
cipating slaves in the hostile states was constitution- 


410 (holding that a devise to slaves [except as punishment for crime, shall 
exist, slavery was entirely prohibited 
within the limits of the state. 


who by the will are to be freed at a 
future date was valid); Bigstaff' v. 
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al, as the United States and the confederate states 
were at that time belligerent powers, and by the 
law of nations a belligerent party is justified in re- 
sorting to any measure to strengthen itself or weak- 
en its adversary.®® The Thirteenth Amendment to 
the United States constitution, abolishing slavery, 
equally forbids Mexican peonage or the Chinese 
coolie trade, when they amount to slavery or. invol- 
untary servitude;°? and a custom prevailing among 
the uncivilized tribes of Indians in Alaska, whereby 
slaves are bought, sold, and held in servitude against 
their will, and subjected to ill-treatment at the pleas- 
ure of the owner, is contrary to the Thirteenth 
Amendment and to the civil rights bill of 1866558 
but when the state as parens patrie in a proper case 
through its constituted officers or agencies takes 
under its control an infant, the law authorizing such 
child to be bound to service under proper restric- 
tions is not a violation of those provisions of the 
constitutions of the state and of the United States 
which prohibit slavery and involuntary servitude, 
except as a punishment for crime after conviction 
thereof.°® In becoming freedmen, slaves became 
“persons,” and were punishable under the criminal 
law for all offenses committed by them in such per- 
sonal status;®° and a freedman of legal age might 
commence proceedings to enforce in the state courts 


adopted April 7, 1864. 
Newhalls, 31 Fed. 434. 


52. See case infra this note; 


Woodland v. 


State rel 


Lumpkins, i6 SW 449, 13 KyL 248. 


Miss.—Wade v. American Coloni- 
zation Soc., 7 Sm. & M. 663, 45 AmD 
324; Leech v. Cooley, 6 Sm. & M. 93. 


N. C.—Robinson v. Mclver, 63 N. 


C. 645; Whedbee v. Shannonhouse, 62 
N. C. 283; Hayley v. Hayley, 62 N. C. 
180. 


Tenn.—Reuben v. Parrish, 6 
Humphr. 122; Hinklin v. Hamilton, 3 
Humphr. 569; Hope v. Johnson, 2 
Yerg. 123. 


Tex.—Webster v. Corbett, 34 Tex. 
263; Purvis v. Sherrod, 12 Tex. 140. 


Via-—shue ve elurk: 15) ‘Grate, 66 
Va.) 256; Hepburn v. Dundas, 13 
Gratt. (54 Va.) 219; Taylor v. Cul- 
lins, 12 Gratt. (53 Va.) 394; Osborne 
vy. Taylor, 12 Gratt. (53 Va.) 117. 


48. Cameron v. Raleigh, 36 N. C, 
436. 

49. Chappel’s Succ., 17 La. Ann 
174. 

50. St.3 & 4 Wm. IV ec 73. 

51. See cases infra this note, 


[a] In Alabama the ordinance of 
Sept. 22, 1865, declaring slavery abol- 
ished, abrogated all the criminal laws 
of the state which were applicable 
exclusively to _ slaves. George v. 
State, 39 Ala. 675. 


[b] Im Connecticut, by the stat- 
ute of 1774, prohibiting the importa- 
tion of slaves into the state, and the 
statute of 1784, declaring that no per- 
sons of color born after that time 
should be held in servitude after they 
arrived at the age of twenty-five 
years, the legislature intended to pro- 
Vide for the final extinction of slav- 
ery. Jackson vy. Bulloch, 12 Conn, 38. 


[c] In Indiana, under Const. art 1 
§ 1, declaring that all men are born 
equally free, with the same inalien- 
able rights, and § 24, providing that 
those rights shall remain inviolable, 
and art 11 § 7, providing that neither 
slavery nor involuntary servitude, 


v. Lasselle, 1 Blackf. 60. 


{d] In New York; under the “act 
relative to slaves and servants” (Acts 
[1817] ¢ 187), any negro, mulatto, or 
mustee within this state born before 
July 4, 1799, became free on and after 
July 4, 1827. Arents v. Long Island 
R. €o-7 156 Ne ¥. 2, 50 INE’ 422° 


{e] In North Carolina the insti- 
tution of slavery was held not to be 
abolished or made unlawful either by 
the act of congress of July, 1862, or 
by the proclamation of the president, 
or by the military order of Gen. 
Schofield after the surrender. They 
merely freed certain slaves. Harrell 
v. Watson, 63 N.C. 454. 


{f] In Pennsylvania.—(1) The act 
of 1780, for the gradual abolition of 
slavery, included all negro and mulat- 
to children born of Slave mothers 
after its passage, except in the cases 
excepted by § 10, such as domestic 
slaves attending on delegates to con- 
gress, etc. Spotts v. Gillaspie, 6 
Rand. (27 Va.) 566. (2) On an indict- 
ment under the seventh section of the 
act supplemental to the act for the 
gradual abolition of slavery, it was 
held that the owner of a slave had a 
right to carry him out of the state, 
and was entitled to the aid of the 
magistrates for that purpose. Re- 
publica v. Richards, 2 Dall. (Pa.) 224, 
1 L. ed. 358. 


{g] In Rhode Island the daughter 
of a man alleged to be a Slave was 
free born, aS were all persons born 
after March 1, 1784. Exeter v. War- 
wick, 1 R. I. 638. 


{h] In Texas the right to hold 
slaves ceased on the proclamation of 
Gen. Granger, dated June 19, 1865, 
declaring President Lincoln’s emanci- 
pation proclamation. Garrett v. 
Brooks, 41 Tex. 479. But see Dowell 
v. Russell, 39 Tex. 400 (holding that 
African slavery had been abolished 
in the United States on June 15, 
1865). 


[i] In Virginia slavery was abol- 
lished by the Alexandria constitution, 


note 56 et seq. 


[a] Act Congr. July 17, 1862 did 
not undertake to free even all of the 
slaves or persons in rebellion against 
the government, but was limited to 
the slaves of such persons escaping 
and taking refuge within the lines, 


etc. Erwin v. Nolan, 280 Mo. 401, 217 
SW 837. 
53. Logan v. State, 40 Ala. 733; 


Leslie v. Langham, 40 Ala. 524; Mark 
v. McGeorge, 6 Ky. Op. 117; Pickett 
v. Wilkins, 34 S. C. Eq. 366; Andrews 
v. Page, 3 Heisk. (Tenn.) 653. 


[a] Application to Missouri.—The 
presidential proclamations of Sept. 
22, 1862, and Jan. 1, 1868, did not have 
any effect upon the legal status of 
slaves in Missouri, as such proclama- 
tions were restricted in their appli- 
cation to persons held as slaves in a 
state or part of a state then in re- 


bellion. Erwin v. Nolan, 280 Mo, 401, 
217 SW 837. 
54. McElvain v. Mudd, 44 Ala. 48, 


4 AmR 106; Weaver v. Lapsley, 42 
Ala. 601, 94 AmD 671; Leslie v. Lang- 
ham, 40 Ala. 524; Slaback v. Cush- 
man, 12 Fla. 472; Erwin v. Nolan, 280 
Mo. 401, 217 SW 837; West v. Jones, 
85 Va. 616, 8 SE 468; Rives v. Farish, 
24 Gratt. (65 Va.) 125. 


55. McElvain v. Mudd, 44 Ala, 48, 
4 AmR 106; Graves vy. Pinchback, 47 
Ark. 470, 1 SW 682; Kaufman vy. 
Barb, 26 Ark. 24; Dorris v. Grace, 24 
Ark, 826; Vicksburg, ete, R. Co. v. 
Green, 42 Miss. 436. 

56. Buie v. Parker, 63 N. C. 1381. 

57. Butchers’ Benev.. Assoc.) vw 


Crescent City Livestock Landing, ete., 
Co., 16 Wall. (U. S.) 36, 21 L. ed. 394, 


Peonage see Peonage 48 C. J. p 801. 
58. In re Sah Quah, 31 Fed. 329. 


59. Kennedy v. Meara, 127 Ga. 68, 
56 SE 243, 9 AnnCas 396. 


60. Ferdinand v. State, 39 Ala, 
706; Witherby v. State, 39 Ala, 702; 
Eliza v. State, 39 Ala. 693. 
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any existing legal or equitable right, created in his 
favor while he was a slave, that did not then con- 
travene the policy or violate the laws of the state. 
After the abolition of slavery all obligations given 
as the evidence of contracts relating thereto became 
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null and void,®? and the emancipation act necessarily 


[§ 28] The amendment to the United States con- 
stitution®® which abolished slavery did not have the 
effect of legitimizing the issue of slave marriages,°° 
but in addition to the curative legislation passed in 


61. Green v. Anderson, 38 Ga, 655. 


62. Rodriquez v. Bienvenu, 22 La. 
Ann. 300, 2 AmR 728. 


63. Mark v. McGeorge, 6 Ky. Op. 
117; Maddox v. Watson, 4 Ky. Op. 
519; Hardin v. Litsey, 3 Ky. Op. 381; 
Hood v. Yowel, 3 Ky. Op. 357; Bailey 
va Howard, 2 Ky. @p. 92942 sowain- 
wright v. Bridges, 19 La. Ann. 234. 

[a] In Mississippi the act of the 
convention abolishing slavery did not 
affect the validity of contracts made 


before that time. Bradford v. Jen- 
kins, 41 Miss. 328. 

64. Calhoun vy. Burnett, 40 Miss. 
Boos 

65. Const. Amendm. XIII. 

66. In re McDade, 95 Okl. 120, 218 
RP 532 

67. See Marriage § 26. 

68. See statutory provisions. 

[a] Under act of congress of Pebr. 


6, 1879, which provides “that the is- 
sue of any marriage of colored per- 
sons, contracted and entered into, ac- 
cording to any custom prevailing at 
the time in any of the States wherein 
the same occurred, shall, for all pur- 
poses of descent and _ inheritance 
aes be deemed to be legitimate,” 
the living together of slaves in the 
state of Maryland as husband wife, 
with the consent of their masters, 
was sufficient, according to the cus- 
toms of that state, within the mean- 
ing of such act of congress, to make 
the issue legitimate for the purposes 
of descent. Thomas v. Holtzman, 7 
Mackey (D. C.) 62. 


[b] In Arkansas.—Act Febr. 6, 
1867 (LL. [1866-1867] p 99) § 3, legal- 
izing the cohabitation of negroes as 
husband and wife and legitimizing 
their recognized children is still in 
force, although it has never been 
earried into the Digests of the stat- 
utes of Arkansas. Black v. You- 
mans, 120 Ark. 209, 179 SW 335. 


{e] In Georgia.—(1) Under Civ. 
Code (1910) § 2178, persons of color, 
living together March 9, 1866, as hus- 
band and wife, were inade husband 


and wife. Rhodes v. Williams, 143 
Ga. 342, 85 SH 105. (2) Under Civ. 
Code (1910) § 2180, every colored 


child born before March 9, 1866, is a 
legitimate child of his mother. Price 
v. Brown, 143 Ga. 671, 85 SE 870. (3) 
A colored child born before March 
9, 1866 is the legitimate child of its 
colored father only when born within 
a state of wedlock, or when the par- 
ents were living together as husband 


and wife. Price v. Brown, supra. 
(4) A colored child, born before 
emancipation, of parents living in 


what was regarded as wedlock, and 
who had been acknowledged by the 
father as his child, was the legiti- 
mate child of the father, and he was 
entitled as a parent to the right to 
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his possession as against the mother. 
Pascal v. Jones, 41 Ga. 220. 


{d] In Indian Territory.—(1) Act 
Ark. Febr. 6, 1867 (L. [1866-1867] pD 
98), legitimatizing the offspring of 


negroes, theretofore cohabiting as 
husband and wife, was not incorpo- 
rated in Mansfield’s Digest of the 
statutes of Arkansas, and was never 
in force in the Indian Territory. In 
ré McDade, 95 Okl. 120, 218 P 532. 
(2) Neither Cherokee Treaty of July 
19, 1866 art 9 (14 St. 799), providing 
that the Cherokee Nation agrees that 
freedmen who have been liberated by 
voluntary acts of their former own- 
ers or by law, as well as all free col- 
ored persons who were in the country 
at the commencement of the rebel- 
lion, and are now residents therein, 
who may return within six months, 
and their descendants, shall have ali 
the rights of native Cherokees, nor 
Act Congr. May 2, 1890 § 38, estab- 
lishing the Indian Territory, and pro- 
viding that all- marriages heretofore 
contracted under the laws or tribal 
customs of any Indian nation there- 
in located are declared valid and the 
issue legitimate, ‘had the effect of le- 
gitimatizing the offspring of slave 
marriages. In re McDade, supra. 


[fe] In Kentucky.—(1) The chil- 
dren of marriages such as were cus- 
tomary among negroes are legitimate, 


whether born before or after manu- 
mission. Whitesides y. Allen, 11 
Bush 23; Underwood v. Underwood, 


tl Ky. Op. 535. (2) Ilésitimacy “will 
not be presumed after the death of 
the parties. Williams v. Williams, 
226 Ky. 13, 10 SW (2d) 477. 


[f] In TFsouisiana.—(1) Under act 
of 1868 of Louisiana (Act [1868] No. 
210) slave marriages might be vali- 
dated by a declaration of marriage, 
while the courts of that state held 
that they might be validated by co- 
habitation aS man and wife after 
emancipation. Napier v. Church, 
132 Tenn. 111, 177 SW 56. (2) Slaves 
could only legitimate their children 
born before marriage by a declara- 
tion before a notary and two witness- 
es, if not made in a registry of birth 
or baptism. Thomassin v. Raphael, 
li La, 128. (3) Butta bastard, born 
in Louisiana of a slave mother, need 
not ‘have been legally ‘‘acknowledged” 
by her, in order to enable her, when 
emancipated, to inherit from him. 
Neel v. Hibard, 30 La. Ann. 808. (4) 
Under the law as changed by Rev. 
Civ. Code (1870) art 203, the illegiti- 
mate child of unmarried negro slave 
parents may prove acknowledgment 
of his maternal descent by any legal 
evidence and is not limited to the 
notarial act provided by such article. 


Briggs v. McLaughlin, 134 La. 133, 
63 S 851. 
[g] In North Carolina (1) the act 


of 1879 applies to the children of all 
colored parents, whether slaves or 


For later cases, developments and changes in the law see Anxotations, 
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annulled the laws under which contracts relating to 
the ownership of slaves were previously enforced ;°* 
but the liability of a person to pay the value of slaves 
wrongfully appropriated was not affected by the fact 
of the subsequent abolition of slavery.°* 


a majority of the states legalizing cohabitation be- 
tween slaves before emancipation,®‘ statutes were 
passed legitimizing the recognized offspring of ne- 
groes who had cohabited as man and wife.®* 


The 


free, and whether the parents were 
incapable of entering into the mar- 
riage relation by virtue of positive 
law or their status as slaves. Wood- 
ard v. Blue, 103 N: Cy 109, 9 SE 4922 
(2) A marriage under the act of 1866 
(Pub. L. [1866] e¢ 40) validating co- 
habitation makes prior issue children 
born in wedlock, and declarations of 
parent tending to prove illegitimacy 
are incompetent. Croom v. White- 
head, 174 N. C. 305, 93 SE 854. (38) 
As regards declarations of parents, 
ratification of the act of 1866 (Pub. 
L. [1866] ¢ 40) deals with marriage, 
and because thereof children are le- 
gitimate, while the act of 1879 (Pub. 
L. [1879] e¢ 73, now Canons of De- 
scents, rule 13) does not validate co- 
habitation, but confers right to inher- 
it estates of parents. Croom _v. 
Whitehead, supra. (4) To prove ille- 
gitimacy of a slave’s child, it is er- 
ror for witnesses to say that they 
had not heard of the parents living 
as husband and wife, without stating 
reputation as to fact or that they 


knew it. Croom v. Whitehead, su- 
pra. (5) Under Consol. St. § 2497, 
validating marriages of negroes 


while slaves, testimony as to declara- 
tions by two slaves who had inter- 
married after the custom of slaves, 
made ante litem motam, as to the 
paternity of child born subsequent to 
the marriage of such slaves, is ad- 
missible to Show the child the daugh- 
ter of the husband, without regard 
to whether there was legitimation by 
subsequent marriage under § 279. 
eee v. Howard, 182 N. C. 662, 110 


{h] In South Carolina (1) act of 
1865 (known as the “Enabling Act’’), 
§ 4, provided that every colored child 
heretofore born shall be the legiti- 
mate child of his “colored father, if 
he is acknowledged by such father.” 
A free negro married a slave, and 
Subsequently a free negress, having 
children by both. He acknowledged 
the children by the slave, thereby 
legitimating them under the act, and 
by his will he directed that his es- 
tate should stand “just as it is until 
my youngest child comes 21 years 
old,” and it was held that the first 
marriage being void, and the second 
valid, the children of the second mar- 
riage were entitled to share in his es- 
tate, and partition and distribution 
would not be made when the young- 
est of such children was not twenty- 
one years old, although the other 
children were of age. Callahan v. 
Callahan, 36 S. C. 454, 15 SB 727. 
And see Clement y. miley. So See ee 
66), Hi SH 6995 Cin iRevan St. (1872) 
p 842 repealed the act of 1865, sub- 
ject to the provisions on p 766 § 4 
declaring that such repeal should not 
affect any act done, or right aceru- 
ing, accrued, or established, before 
the repeal took effect, and therefore 
children born prior to 1872, who were 
the issue of an invalid marriage be- 


same title and section number, 


§ 28] 


purpose of such statutes is to validate customary 
slave marriages and to render children of such 
marriages capable of inheriting;®® and it has been 
held that they should be liberally construed in order 
to carry out the beneficent public policy of the 


state,’ although one claiming the 


tween a free negro man and a slave, 
and who were acknowledged by such 
father, were entitled to share as his 
heirs in his intestate property. Cal- 
lahan v. Callahan, supra. (3) The 
act of 1872 (Gen. St. § 20381), legiti- 
mizing the issue of slave marriages, 
applies to the issue of a marriage of 
a free person of color with a slave; 
and their property descends as in oth- 
er cases, a wife and child being pre- 
ferred to sisters and their children. 
Dingle v. Mitchell, 20 S. C. 202. (4) 
Under the Enabling Act of Dec. 21, 
1865, and subsequent acts, the cohab- 
itation of a man slave and a woman 
slave before emancipation and con- 
tinuance of the relation at the time 
of the passage of the act constituted 
lawful marriage. Frederick v. Cul- 
ler, 118 S.C. 102, 109 SEH! 889. 


[i] In Texas.—(1) Const. (1869) 
art 12 § 27, legitimized the offspring 
of such negroes as had lived to- 
gether while in slavery, on the terms 
and under the conditions described in 
that section. Hillv. Fairfax, 38 -Tex. 
220. (2) The object was to legiti- 
mize the offspring of those whose 
bondage had disabled them from le- 
gal marriage until the death of one 
of them or until the adoption of the 
constitution (Clements v. Crawford, 
42 Tex. 601); (3) and the comple- 
tion of a marriage of slaves after 
emancipation, and the husband’s sub- 
sequent recognition of their child 
who was born in slavery, rendered 
the child legitimate, and capable of 
inheriting from either of-them under 
Rev. St. art 1656 (Cumby v. Hender- 
Son, 6 Mex Civ. A.1519;  25eSW 1673). 
(4) But this section of the constitu- 
tion did not make persons husband 
and wife who were at the time co- 
habiting, and who had previously co- 
habited while slaves, when the rela- 
tion of husband and wife was not 
recognized between them while they 
were slaves, and when the man at 
that time was cohabiting with anoth- 
er woman, formerly a slave, who was 
recognized as his wife, both before 
and after emancipation. Livingston 
v. Williams, 75 Tex. 653, 13 SW 173. 


{j] In Virginia (1) Const. art 11 
§ 7 provides that the child of parents, 
one or both of whom were slaves at 
and during the period of their co- 
habitation, and which was_ recog- 
nized by the father as his child, and 
whose mother was recognized by such 
father as his wife, shall inherit his 
estate as though born in lawful wed- 
lock. Act Febr. 27, 1866 § 2, pro- 
vides that when colored persons, be- 
fore the passage of the act, Shall 
have undertaken and agreed to oc- 
cupy the relation of husband and 
wife, and as such cohabit together 
at the time of its passage, they shall 
be deemed husband and wife, al- 
though the marriage rites ‘have not 
been celebrated, and their children 
be deemed legitimate; and where 
such cohabitation ceased by the death 
of the mother before the passage of 
the act, such children shall be deemed 
legitimate. Thus, where plaintiff was 
born in 1862 her mother being a slave 
and her father a free colored man, 
which parents lived together as hus- 
band and wife from 1861 to 1864, 
when the mother died, and plaintiff 
was recognized by the father as his 
child, and by him reared to woman- 
hood, she was entitled by inheritance 
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benefit of their 


to a Share of her intestate father’s 
real estate. Scott v. Raub, 88 Va. 
721, 14 SE 178 [foll Francis v. Fran- 
CIS ole Gratin ice Was) ae Solem miso 
also under the act of 1866 the chil- 
dren of such persons are legitimate, 
whether born before or after the pas- 
Sage of the act, and whether any 
sort of marriage ceremony had taken 
place between the parents or not. 
Smith v. Perry, 80 Va. 563. And see 
Fitchett v. Smith, 78 Va. 524. 


69. Christopher v. Mungen, 66 Fla. 
S 923; Davenport v. Caldwell, 


[a] Tllinois.—Under Hurd Rev. St. 
[1915-1916] © 89 § 18, validating mar- 
riages of slaves, and providing that 
children of such marriages shall be 
legitimate and may inherit, a son of 
an ex-slave whose marriage had been 
confirmed by cohabitation until the 
death of the wife had inheritable 
blood, and could have collateral heirs. 
eee v. Ayers, 276 Ill. 242, 114 NE 


[b] Property not escheated.—Gen. 
St. (1906) § 2305 provides that, upon 
death of a person of color, seized or 
possessed of personalty or realty, 
where there are persons in being who 
would inherit the property under the 
statutes of descent but who are pre- 
vented from so doing on account of 
the legal incapacity of such persons 
of color to contract marriage in a 
state of slavery, so that the estate 
would otherwise escheat to the state, 
all interest of the state shall be vest- 
ed in those persons who would have 
inherited it if the persons of color 
had been competent to marry. It was 
held that the intent of the section 
was not to make disposition of prop- 
erty that had in fact esc'heated to the 
state, but to give such direction to 
property that might in the future be 
left by ex-slaves and their descend- 
ants who might die intestate, and 
without other legalized heirs at law, 
so that such property should vest 
absolutely in fee in such of their 
blood reiations aS would have been 
their lawful heirs according to the 
laws of descent had it not been for 
the disabilities incident to their for- 
mer state of slavery. Christopher v. 
Mungen, 61 Fla. 513, 534, 55 S 273. 


[ce] Grandson.—Where a man and 
a woman being slaves were married 
according to the custom of the slaves, 
their son was a legitimate child enti- 
tled to inherit, so that the son’s son 
was entitled to inherit as a grandson. 
Cabble v. Hawkins, 186 Ky. 114, 216 
SW 345. 


{d] Children of different fathers. 
—Where a negro woman had two 
children born to her before March 9, 
1866, by different fathers, both, by 
Civ. Code (1910) § 2180, were made 
her legitimate children, capable of in- 
heriting from each other.. Rhodes v. 
Williams, 143 Ga. 342, 85 SE 105. 


70. Payne v. Payne, 82 Fla. 219, 89 
S 538; Christopher v. Mungen, 61 Fla. 
53) 66384, 55 S 2783 Carver v. Max- 
well, 110 Tenn. 75, 71 SW 752. 


[a] Express recognition by others 
of the cohabitation as husband and 
wife is not required although the 
statute provides that the parties shall 
have “recognized each other before 
the world and were recognized as 
husband and wife.’ Payne v. Payne, 
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provisions must bring himself within the terms there- 
Children of slaves who, after their emancipa- 
tion, failed to recognize or consummate the previous 
customary marriage, as provided by such statutes, 
were held to occupy the legal position of bastards.7? 
A statute which provides that the issue of all mar- 


82 Fla. 219, 89 S 538. 


“in, Walson vs, Biles) i7dp Arka oi2. 
287 SW 373; Price v. Brown, 143 Ga. 
671, 85 SE 870; McDowell v. Cun- 
ningham, 140 S. C. 101, 138 SE 625; 
Napier v. Church, 132 Tenn. 111, 177 
SW 56. 

[a] Tllustrations.—(1) Where a 
child born in slavery of slave parents 
was after emancipation of the par- 
ents acknowledged by the father as 
his own, such acknowledgment did 
not have the effect of legitimatizing 
such child under Rey. L. (1910) § 
4399. In re McDade, 95 Okl. 120, 218 
P 532. (2) One who relies upon a 
subsequent marriage between the 
parents after the birth of an illegiti- 
mate child must show when and 
where it occurred. Meekins v. Mee- 
kins, 169 Ark. 265, 275 SW 387. 


{b] Innocent purchaser.—In an 
action by the granddaughter and only 
living descendant of intestate, an ex- 
slave, to recover land occupied by 
him as a homestead, defendant, whose 
predecessor had purchased part of 
land at a commissioner’s sale in a 
suit to settle the estate, and had pro- 
cured a deed from the surviving wid- 
ow to part of the land set apart to 
her as a homestead, is not entitled to 
protection under St. § 1399a, relating 
to inheritance by children of slave 
marriages, but excepting property 
which had passed to an innocent pur- 
chaser, ete., where he has notice of 
all the facts. Tobien v. Gentry, 183 
Ky. 80, 208 SW 325. 


[c] Paternity.—(1) Both cohabi- 
tation subsisting at the birth of the 
child and paternity. of the person 
under whom the property is claimed 
are essential to the right of inherit- 
ance. Cohabitation alone, although 
it furnishes presumptive evidence of 
paternity, is not conclusive, where 
no valid marriage between the par- 
ents could have been contracted. 
Spaugh v. Hartman, 150 N. C. 454, 64 
SE 198; Woodard v. Blue, 103 N. C. 
109, 9 SE 492. (2) Indefinite evi- 
dence of nonaccess will not serve to 
bastardize one claiming as a child of 
slaves living together as husband and 
wife at the time of the enactment of 
a statute legitimizing their issue, and 
more particularly where the alleged 
parents contracted a ceremonial mar- 
riage after his birth. Moorehead v. 
Dial, 134 Ark. 548, 204 SW 424. 


{d] Strict rules of evidence will 
be relaxed in determining heirship 
among negroes during the time of 


slavery. Walker vy. Watson, 151 Ky. 
USO Lo2 So VVi obo. 
[e] Evidence held sufficient.—. 


Christopher v. Mungen, 66 Fla. 467, 
63 S 928; Williams v. Williams, 226 
Ky. 138, 10 SW (2d) 477; Cabble v. 
Hawkins, 186 Ky. 114, 216 SW 345; 
Tobien v. Gentry, 183 Ky. 80, 208 SW 
325; Walker v. Watson, 151 Ky. 786, 
152 SW 959; Hall v. Fleming, 174 N. 
C. 167, 93 SH 728; Frederick v. Culler, 
118 S. C. 102, 109 SH 889. 


{f] Evidence held insufficient.— 
Meekins v. Meekins, 169 Ark. 265, 275 
SW 337; Wiley v. Harlow, 274 Mo. 
170, 202 SW 533; Smith v. Hill, 171 
N. C. 769, 88 SE 626; Pressley v. 
Pressley, 102 S. C. 174, 86 SH 377. 


72. Allen y. Allen, 8 Bush (Ky.) 
490. 
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riages null in law are legitimate has been held not 
to apply to the issue of slave marriages,*? although 
there is contrary authority.74 So a statute provid- 
ing that the presumption of legitimacy can be dis- 
puted only by the husband or wife or the descend- 
ants of one or both of them has no application to 
the issue of slave marriages.7*> Apart from statutes, 
in some jurisdictions, it has been held that slaves 
who had had the bona fide intent to assume, with 
the consent of their masters, the relation of husband 
and wife and had carried out such intent by lying 
together as such could by their simple choice evi- 
denced by living together after emancipation obtain 
for themselves and confer upon their children all of 
the benefits of a marriage lawful in its origin;7® 
however, where marriages between free white persons 
and free people of color are prohibited by statute,** 
such, persons cannot, by an attempted marriage and 
acknowledgment, legitimatize children previously 
_born to them.7® On the emancipation of the children 
of a slave as a result of the war of secession, their 
heritable blood was restored, and they were conse- 
quently entitled to inherit the estate of their father, 
who died a freedman;*® but the offspring of slave 
marriages which terminated before the emancipa- 
tion of the parties thereto could not inherit.*° 


What law governs. The status of legitimacy of 
the children of slave marriages fixed by the laws of 
one jurisdiction follows the person, and should be 
sustained in every state to which he may go,*? al- 
though the rule must yield to the policy of the state 


83. 
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of adoption so far as inheritance is concerned.®? 
A statute legalizing the cohabitation of former slaves 
and legitimizing their issue has no extraterritorial 
effect,®? and operates only on those living within the 
state.5* In order that the law of a foreign state 
be recognized as to the legitimacy of the issue of 
a slave marriage, it must be clear and convincing.*® 
The fact that persons to whom the statute does not 
apply because of their nonresidence at the time as 
of which it speaks subsequently become residents of 
the state does not render the statute applicable.*® 
A statute providing that the offspring of marriages 
null in law shall be regarded as legitimate has, how- 
ever, been held to render legitimate the child of slave 
parents, although such child was illegitimate in the 
state of its birth.$? 


Retroactive effect of statutes. Where a statute 
of the character under consideration applies only 
to those at the time cohabiting in the relation of 
husband and wife, it is necessary that the ecohabita- 
tion exist at the time of the taking effect of the stat- 
ute,®® although if the persons are then cohabiting, 
the relationship is recognized from its commence- 
ment, and its issue legitimated;*® however, under 
statutes validating slave marriages generally and 
legitimating their issue, it is not necessary that the 
relationship shall have continued up until the time 
of the enactment of the statute.°° The right of a 
child of a former slave to inherit is to be determined 
by the law in force at the time of the death of the 


73. In re McDade, 95 Okl. 120, 218 
P 532; Lemons v. Harris, 115 Va. 809, 
80 SE 740. 


74. McMillan v. Greer, 85 Cal. A. 
558, 259 P 995 [Loverr so far as incon- 
sistent In re Campbell, 12 Cal. A. 707, 
108 P 669, 676]. 


75. In re McDade, 95 Okl. 120, 218 
P 352. 

76. Blackburn’s Succ., 154 La. 618, 
98 S 43; Wiley v. Bowman, 144 La. 


181, 80 S 2438. 


{a] Customary slave marriage of 
free man of color and a slave woman, 
no other marriage or other legal im- 
pediment intervening, confirmed after 
emancipation of the woman by cohab- 
itation as husband and wife, or by 
any other plainly established assent 
by both parties to the continued ex- 
istence of the antecedent relation of 
husband and wife, renders the issue 
born in slavery legitimate. Daniel 
v. Sams, 17 Fla. 487. 


[b] Civil effects of slave mar- 
riages came into being as of date con- 
tracted, where marital relations con- 
tinued after emancipation. Young’s 
POUL Cs. LGiGus la 28.50 WuLiess di Os 


77. Validity of marriage between 
persons of different races see Mar- 
Tiage § 28. 


Miscegenation as offense see Mis- 
cegenation 40 C. J. p 1215. 


78 Delpit v. Canal Bank, ete., Co., 
143 La. 298, 78 S 565. 


79. Stikes v. Swanson, 44 Ala. 633. 


80. Williams v. Kimball, 35 Fla. 
aaa 16 S 7838, 48 AmSR 238, 26 LRA 


81. Cole v. Taylor, 132 Tenn. 92, 
177 SW 61. 


82. Cole v. Taylor, supra. 


For later cases, developments and 


Meekins v. Meekins, 169 Ark. 
265, 275 SW 337. 


84. Meekins v. Meekins, supra. 


85. Napier v. Church, 132 Tenn. 
dit) 177 Sw 56: 

86. Meekins v. Meekins, 169 Ark. 
265, 275 SW 337; Wilson v. Wilson, 
137 Tenn. 590, 195 SW 178. 


87. McMillan v. Greer, 85 Cal. A. 
558, 259 P 995 [overr so far as in- 
consistent In re Campbell, 12 Cal. A. 
707, 108 P 669, 676]. 


88. Croom v. Whitehead, 174 N. C. 
305, 93 SE 854; In re McDade, 95 Okl. 
120, 218 P 532. See Mims vy. Jones, 
107 S. C. 81, 91 SE 987 (holding evi- 
dence to show existing relationship). 


{a] Rule applied.—L. (1866) ¢ 40 
§ 5, providing that, where a man and 
woman, who had been slaves, now co- 
habit together as man and wife, they 
shall be deemed to have been lawfully 
married at the time of such cohabita- 
tion, applies only to such persons as 
were cohabiting together when the 
act was passed, and their children are 
legitimate, and inherit from their 
parents to the exclusion of the chil- 
dren of the mother by another hus- 
band, with whom she had ceased to 
cohabit prior to its passage. The act 
of 1879 (Code § 1281, rule 13), pro- 
viding that children born prior to 
Jan. 1, 1868, of colored persons liv- 
ing together as husband and wife, 
are legitimate, and inherit from ei- 
ther or both their parents, is not 
retroactive, and cannot divest an es- 
tate which became vested by the 
death of the parents prior to its pas- 
sage. Jones v. Hoggard, 108 N. C. 
178, 12 SE 906, 907. 


89. Croom:y. Whitehead, 174 N. C. 
305, 98 SE 854. PAS 


90. See cases infra this note. 
[a] 


Arkansas.—Act of Febr. 6,! well, 120 Va. 319, 91 SE 202. 


changes in the law see Annotations, same title and section number, 


1867, legitimizing the recognized off- 
spring of negroes who have cohabited 
as husband and wife, included the off- 
spring of parents then dead, as well 
as of those living. Gregley v. Jack- 
son, 38 Ark. 487. 


{[b] In Tennessee (1) act of May 
26, 1866, providing that “all free per- 
sons of color, who were living togeth- 
er as husband and wife in this state 
while in a state of slavery, are here- 
by declared to be man and wife, and 
their children legitimately entitled to 
an inheritance in any property here- 
tofore acquired, or that may hereaft- 
er be acquired, by said parents, to as 
full an extent as the children of 
white citizens are now entitled by the 
existing laws of this state,” makes 
legitimate and capable of inheriting 
the child of slave parents, whose 
marriage was void under the restric- 
tions growing out of the institution 
of slavery, although one of the par- 
entS may have died during slavery. 
Wallace v. Godfrey, 42 Fed. 812. (2) 
Under Shannon Code § 4179, original- 
ly enacted in 1865, which declared all 
free persons of color, who were liv- 
ing together as husband and wife in 
slavery, _to be husband and wife, and 
their children to be legitimately en- 
titled to an inheritance in property 
theretofore acquired by such parents 
it was held that the children of a 
slave marriage, dissolved in accord- 
ance with slave customs prior to 
emancipation, were by the statute en- 
dowed with heritable blood. Carver 
v. Maxwell, 110 Tenn. 75, 71 Sw 752. 


[c]| Virginia.—Under Code (1 
§ 2227, negroes who before PoMeeee 
1868, lived together under a bona fide 
agreement as husband and wife, were 
“married,” and their children “legit- 
imate,” although he abandoned ° her 
before such date. Francis v. Taze- 


§ 28] 


aneestor.°®1 


Cohabitation as husband and wife. 
ute legitimizing the children of slave parents liv- 
ing together in good faith as man and wife at the 
time of the birth of such children, there must be 
the similitude in form of a ceremonial or common- 
law marriage,®” and the offspring of mere casual co- 
habitation are not legitimate,®? although if a slave 
lived at different times in good faith with different 
women and while so living children were born of 


them, all would be legitimized.®# 


Right to dissolve or abandon marriage. Where the 
relationship between slaves living together as hus- 
band and wife is rendered legally effective and bind- 


91. White v. Ross, 40 Ga. 339. 


{a] IllustrationWhere a person 
of color died after the enactment of 
the act of March 9, 1866, which de- 
clares that every colored child there- 
tofore born is the legitimate child of 
his mother and also of his colored 
father, if acknowledged by such fath- 
er, and before the passage of the act 
of Dec. 12, 1866, which provides that 
the first recited act shall be construed 
to apply only to such children as 
were born within what was regarded 
as a state of wedlock, or where the 
parents were living together as hus- 
band and wife, his child, if recogniz- 
ed by him, is entitled to inherit with- 
out regard to the conditions imposed 
LM oS later act. White v. Ross, 40 

a. 339. 


92. Wiley v. Harlow, 274 Mo. 170, 
202 SW 5338. 


[a] Actual or moral marriage.— 
(1) The child of former slaves is not 
legitimized by Act Dec. 21, 1865 (13 
St. at L. 291), regulating the domes- 
tic relations of former slaves where 
there was no actual or moral mar- 
riage between his parents, and his 
father at the time had another wife 
living, whom he continued to recog- 
nize as his wife. Childs v. Childs, 93 
S. C. 427, 77 SE 50. (2) Whether the 
issue of a slave marriage is legiti- 
mate depends on whether there was 
a moral marriage between its natural 
parents in Slavery, and whether the 
father recognized the issue as his son 
after the enactment of the statute of 
Dee. 2h,.1865 (13 Strat L291). Tag- 
ee v. Taggart, 89 S. C. 490,°71 SH 


[bo] Exclusive cohabitation.—(i) 
The cohabitation meant by the act of 
February 1879 (L. [1879] p 136 ¢ 73), 
adding to the canons of descent by 
legitimatizing children of colored 
parents born at any time before Jan. 
1, 1868, of’ persons living together as 
husband and wife, and conferring on 
such children all the rights of heirs 
at law or next of kin with respect to 
the estate of such parents or either 
of them, is not casual sexual inter- 
course, but an exclusive cohabitation 
such as is usually signified by the 
words “living together as man and 
wife.’ Spaugh v. Hartman, 150 N. 
C. 454, 64 SE 198. (2) The purpose 
and effect of L. (1866) c 40 are to le- 
galize and give validity to a single 
relation formed and maintained 
among the slave population, possess- 
ing the features and conditions of 
marriage, and to render offspring le- 
gitimate; but no relief was intended 
for polygamous relations. Branch v. 
Walker, 102 N. C. 34, 8 SE 896. 


[c] Cohabitation existing at birth 
of child and paternity of party from 
whom property is claimed are essen- 
tial under the act of 1879 (Pub. L. 
[1879] c 78, now Canons of Descents, 


SLAVES 


LOS. CFs ior 


ing under statutes of this character, neither party, 


Under a stat- 


another.°® 


Collateral inheritance. 
slaves who within the states had lived together as 
man and wife should be regarded as lawfully mar- 
ried and that the children of such slave marriages 


nor both acting in concert, can by abandonment or 
other act dissolve the bond of the preéxisting mar- 
riage,?® nor can either party, while such marriage 
remains undissolved, contract a valid marriage with 


A statute providing that 


\ should be legitimately entitled to an inheritance in 


rule 13) relating to descent to chil- 
dren of slaves. Croom y. Whitehead, 
174 N. CC. 305, 93 SH. 854. 


[d] Concubinage.—Under Act Dec. 
21, 1865 (13 U. S. St. at L. 291), de- 
claring the relation of former slaves 
who had contracted a moral marriage 
to be that of husband and wife, but 
declaring that a mere relation of con- 
cubinage would not be converted in- 
to marriage by virtue of the act, per- 
sons living together at the date, but 
not married according to the law to 
begin with, must show a change in 
the relation before marriage can be 
found. Pressley y. Pressley, 102 S. 
C. 174, 86 SE 377. 


Le] Cohabitation within state. 
Under Acts (1856-1866) c 40, and 
Shannon Code § 4179, issue of a slave 
marriage, contracted and terminated 
before emancipation in Louisiana, the 
parties to which never lived together 
in Tennessee, are not legitimized to 
inherit from the father, dying a citi- 
zen of Tennessee. Napier v. Church, 
132° Tenn, 111, 177 Sw. 56. 


[f] Cohabitation in foreign state. 
—Under Acts (1865-1866) c 40, as 
amended by Acts (1887) ec 151, Shan- 
non Code § 4183, issue of a slave 
marriage, contracted and terminated 
in Louisiana previous to emancipa- 
tion, the parties never having lived 
together there aS man and wife, are 
not legitimized to inherit from the 
father, dying a citizen of Tennessee. 
Napier v. Church, 132 Tenn. 111, 177 
SW 56. 


[eg] Valid slave marriage.—Milli- 
ken & V. Code $§ 3308, 3304, declaring 
to be husband and wife all colored 
persons living as such while in slav- 
ery, and conferring right of inherit- 
ance on children of such persons, does 
not apply to marriages contracted 
without consent of the owner of the 
contracting parties. Brown Vv. 
Cheatham, 91 Tenn. 97, 17 SW 1033. 


93. Wiley v. Harlow, 274 Mo. 170, 
202 SW 533; Spaugh v. Hartman, 150 
N. C. 454, 64 SE 198. 


[a] Fidelity—Under both ratifi- 
cation of the act of 1866 (Pub. L. 
[1866] ¢c 40) legalizing marriages of 
slaves and the act of 1879 (Pub. L. 
[1879] ¢ 73, now Canons of Descents, 
rule 13) relating to descent of prop- 
erty to children of slaves, it was not 
intended that cohabitation should be 
in strict personal fidelity. Croom v. 
Whitehead, 174 N. C. 305, 98 SE 854. 


[b] Constant and exclusive cohab- 
itation.—Cohabitation between two 
negroes could rise to the dignity of 
marriage, to come within the ordi- 
nance of Sept. 29, 1865 (Rev. Code 
[1867] p 64 No. 39), although it was 
not constant and exclusive; ‘‘con- 
stant and exclusive” cohabitation de- 
fining fidelity to the marriage rela- 
tion, but not being its only evidence. 


any property of the parents has been construed as 
not extending any right of inheritance beyond the 
lineal descendants of parents,®* and under such con- 


Carter v. Gaines, 204 Ala. 640, 87 S 
109. 


94. Wiley v. Harlow, 274 Mo. 170, 
202 SW 533. 


95. Francis v. Tazewell, 
319, 91 SE 202. 


96. Carter v. Gaines, 204 Ala. 640, 
87 S 109; Mims v. Jones, 107 S. C. 81, 
91 SE 987. 


[a] Issue of cohabitation with an- 
other.—A marriage between negroes, 
consummated or becoming effective 
under either alternative of the ordi- 
nance of Sept. 29, 1865 (Rev. Code 
[1867] p 64 No. 39), was as valid and 
binding, aside from statutory causes 
for dissolution, as that of any other 
person consummated pursuant to 
law, and. issue of the man of such 
negroes and another woman cannot 
claim that she is the heir at law of 
the man under Code (1907) § 3766. 
Oya v. Gaines, 204 Ala. 640, 87 S 


120 Va. 


[b] Rule applied.—Where an ex- 
slave’s second marriage would have 
been bigamous, had he then been 
married to plaintiff's mother, there 
can be no presumption of a former 
valid marriage. Pressley v. Pressley, 
102 S. C. 174, 86 SE 377. 


97. Cole v. Taylor, 132 Tenn. 92, 
177 SW 61; Sheperd v. Carlin, 99 
Tenn. 64, 41 SW 340; Davidson v. 


Jennings, 8 Tenn. Civ. A. 355. 


[a] In North Carolina.—(1) Code 
§ 1281 provides that the children of 
colored persons living together as 
man and wife, born before Jan. 1, 
1866, shall be considered legitimate, 
with all the rights of heirs at law 
and next of kin, with respect to the 
estates of such parents or either of 
them. Under this provision persons 
born before the time specified could 
not inherit from an aunt. Tucker v. 
Bellamy, 98 N. C. 31, 4 SE 34. (2) 
Furthermore, the right of inheritance 
is confined to parents and children, 
and the illegitimate children of the 
mother by another husband do not 
inherit from ‘her children by the hus- 
band with whom she was cohabiting 
at the time of the passage of L. 
(1866) e 40, which legalized such co- 
habitation. Jones v. Hoggard, 108 
NaC: 173, 1295S 906) 90729 G)eeithe 
rights given by the code are not 
abridged by rule 13, same section, 
permitting such children to inherit 
from both parents, but not collateral- 
ly, and brothers therefore, born of 
parents who lived together as man 
and wife prior to 1868, may inherit 
from each other... Tucker y. Tucker, 
LOS) Ne .C228'5,, 13 SH oss Ce) wWitere: 
the illegitimate son of a Slave left 
surviving him legitimate issue of his 
illegitimate brothers and sister, title 
to his estate vested in such issue, in 
view of Consol. St. § 1654 rule 10, and 
not in his widow, in view of rule 8, 
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struction a woman born in slavery under a slave 
marriage who with her brother was legitimized by 
the laws of another state could not inherit from her 


deceased brother as to property within the state.°* 


Inheritance as illegitimates. A statute with ref- 


erence to the legitimizing of the offspring of mar- 


riages between colored people does not affect the 
right of an illegitimate child to inherit from another 


SLAVES—SLEUTH 


[§ 28 


illegitimate child of the same mother.°® However, 
although the children of a slave marriage are to be 
regarded as illegitimate, they may be, under the op- 
eration of general statutes, capable of inheriting 
and transmitting an inheritance on the part of their 
mother in like manner as if they had been legiti- 
mate.” 


*SLAY.! To kill.” 
S. L. C. or 8. L. & C. In a contract of shipment, 


an abbreviation construed to mean “shipper’s load 


and count.”*® It has been said the abbreviation has 
not acquired such a general meaning as to be con- 
clusive;* or to cast upon the shipper the respon- 
sibility for the truth of the statement as to the 
number shipped;° nor to excuse the negligence of a 


earrier.® 


SLEIGH. A vehicle on runners for transporting 
persons or goods on snow and ice.'° 


11 


Phrases: for  sleighs, and 


“Sleighs and other vehicles. 
SLEIGHT OF HAND.'* Jugglery; legerdemain; 
prestidigitation; the tricks of the juggler.** 


SLEUTH. It is said that the word, in ordinary 
language,!® has a well defined meaning;'® and it 
is defined to mean the track of an animal as the 


“Safe passage 
9912 


be known by the scent;!7 the track of 
SLEEPING-CAR.? same may J 

man or beast as followed!® or as known?® by the 

SLEEPING ON RIGHTS.$ scent. It is used colloquially to mean a detective.?° 

SLEEPING PARTNER.’ Phrase: “Old sleuth.’”?1 

where they claimed as his heirs at 2. State v. Thomas, 32 La. Ann.|{card monte .. _. or any other 

law, rule 13 being inapplicable. Bry- | 349, 351; Peo. v. McArron, 121 Mich.}| form or device, sleight of hand, or 

ant v. Bryant, 190 N. C. 372, 130 SE} 1, 6, 79 NW 944. ‘|other means whatever, by yee ace 

Bik. [a] “Adds nothing to the force cards or other instruments 0 ike 

98. Cole v. Taylor, 132 Tenn. 92, | and effect of the word ‘kill’ When used character, obtains from another per- 

3 aH A : i . son any money or other property, 

177 SW 61. with reference to the taking of hu- shall be deemed guilty of 

se 99 is : 
99. McCline v. Ridley, 134 Tenn.| ™@™ life.” State v. Thomas, 32 La.| swindling,” the term held not limited 


164, 183 SW 736. 


1.. Inheritance by illegitimate gen- 
erally see Bastards § 43. 


2. Wilson v. Storthz, 117 Ark. 418, 
175 SW 45. 


{a] Inheritance from mother.— 
Under Code (1907) § 3760, providing 
that every illegitimate child is con- 
sidered the heir of ‘his mother, and 
inherits her estate as if born in law- 
ful wedlock, children of a slave moth- 
er who died in 1896, and who were of 
unknown paternity, were entitled to 
inherit from her, although during 
slavery they were neither legitimate 
nor illegitimate. Williams v. With- 
erspoon, 171 Ala. 559, 55 S 132. 


[b] Collateral kindred.—Under 
Kirby Dig. § 2638, as to the right of 
illegitimate children to inherit 
through their mothers, and Act Febr. 
6, 1867 (L. [1866-1867] p 99) § 8, 
legitimizing the offspring of slave 
marriages, the collateral kindred of a 
decedent who was born a slave, and 
who traced their descent from dece- 
dent’s mother, who was twice mar- 
ried, might inherit from decedent. 
Wilson v. Storthz, 117 Ark. 418, 175 
Sw 45. 


[ec] Enheritance by representation. 
—Where a negro woman had two 
children born before March 9, 1866, 
and one was legitimate on his fa- 
ther’s side but his half-sister prede- 
ceased him, leaving an illegitimate 
daughter, such daughter did not in- 
herit the estate of her mother’s half- 
brother by representation under her 


mother. Rhodes vy. Williams, 143 
Ga. 342, 85 SE 105. 
1. Webster New Int. D. See also 


Homicide § 296 note 64. 


*By CARLOS M. SANDOVAL (Slay—Sodomie est crime, ete., inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Ann, 349, 361. 
hi GAUSS On diseie) Slee 


3. Nairn v. Missouri, ete., R. Co., 
126 Mo. A. 707, 710, 106 SW 102; 
Nathanson v. Grand Trunk R. Co., 43 
Onto alas 


4 Nathanson v. Grand Trunk R. 
Co., 43 Ont. L. 73, 75. 


5. Nathanson v. Grand Trunk R. 
Coin Ass Ontiiaa Tans 


G. Nairn’ v. Missouri, ete, R. Co., 
128 Mo. A. 707, 710, 106 SW 102. 


7 See Carriers § 1529. 
KCar? 9 Cas. pmlason 


Se See HOMit yauie See LTO tole eotet 
252. See also Laches 35 C. J. p 931, 
and cross references thereunder. 


9. See Partnership § 26. 


10. Webster D. [quot Vadney v. 
Unitedeirack Con elo sm Ap.) Dives 205 
333, 183 NYS 926]. 


{a] Not “vehicle on wheels.’— 
“Court may take judicial notice that 
a sleigh is not a vehicle ‘on wheels’ ” 
within statute requiring such vehi- 
cles to display certain lights. Wad- 
ney v.. United Tract. Co:, 193 App. 
Div. 329, 333, 183 NYS 926. 

11. Winnipeg v. Winnipeg Electric 
R. Co., (Man.) 25 DomLR 308, 312, 9 
WestWkly 889. 


12. Winnipeg v. Winnipeg Electric 
Ri Co. supra. 


13. See also False Pretenses § 102; 
Larceny § 147; Swindling [37 Cyc 
657). 

14. “Century—_ Db: See 
Quinn, 47 Iowa 368, 369. 


{a] Within statutory provision, 
“that whoever, by means of three- 


State v. 


to sleight of hand by means of cards, 
but includes sleight of hand by the 
use of other devices. State v. Quinn, 
47 Iowa 368, 369. 


cJugeiler’ (35 (Co J.sp ben. 


15. Munro v. Smith, 2 N. Y. S. 313. 
Bins Munro v. Beadle, 2 N. Y. S. 


“The word ‘sleuth’ or ‘sieuth-hound’ 
does not appear in the first edition of 
Webster’s Unabridged Dictionary, or 
in any edition of Worcester until aft- 
er 1880, and then only in the supple- 
ment thereto. Its derivation is prob- 
ably Icelandic, or at least northern, 
and comes from the word ‘slot’ which 
was used in Scotland and the north- 
ern countries to indicate, primarily, a 
track in the snow, and afterwards a 
track in the earth as well. It did not 
find its way into the English diction- 
aries until very recently, and there is 
said to be pronounced as though 
spelled ‘sloth.’’”’ Munro vs Beadle, 8 
IND NG Sea Ar 4 ib Ua inet sil oem one 


17. Munro vy. Beadle, 8 N. Y. S. 414, 
405, 5) Elum e302 sol Se 


18. Webster D. [quot Munro vy. 
Beadle, 2>N. Y.-S. 314) 


wie: Munro v. Smith, 2 N. Y. S. 


20. Webster New Int. D. See Mun- 
ro v. Beadle, 2. N. Y. S. 314; Munro 
VoosimMith, 2N averse olio. 


21. Munro v. Beadle, 8 N.. Y. S. 414 
Som tun 32a esa ei rey 2 GIN my 
out ls Munroe Veeisnaths, 2 sNeeyo aS 


[a] As designation of collection 
of serial detective stories, the phrase 
has been said to be a fanciful and 
arbitrary word, not descriptive of the 


SLICE. 


an exact measure.** 


\ 


said that the other definitions 


piece,” accord better with popular usage.?® 
Phrases: ‘Sliced animals,”’2?® 


“sliced card-board,”?§ anc 


SLICK. Slippery;*° smooth;3! with a slippery 


or greasy smoothness.*? 


Slick ear. 
ership was unknown.*? 


Subject-matter of the publication, and 
therefore a trade-mark which could 
be infringed. Munro vy. Beadle, 8 N. 
Y. S414, 415, 55 Hun 312, 3814 [rev 
oN Y. S.. 314]. 


22. Read v. McKeague, 252 Mass. 
162, 164, 147 NE 585. 


23. Read v. McKeague, supra. 


fal] ‘“Tndefinite meaning of ‘the 
word ‘slice’ creates an incurable un- 
certainty” in an alleged agreement 
to “will” everything to named person 
except a “Slice” to other beneficiaries. 
Read v. McKeague, 252 Mass. 162, 164, 
147 NE 585. 


24. Selchow vy. 
RL) UEO Das edi le 


Baker, 11 Daly (N. 


25. Selchow v. Baker, supra. 

26. Selchow v. Baker, 11 Daly 353, 
357. 

27. Selchow v. Baker, supra. 

28. Selchow v. Baker, supra. 

29. Selchow v. Baker, supra. 

[a] As trade-marks.—The text 
phrases above quoted, when applied 


to ecard-boards on which pictures of 
animals, birds, or objects were print- 
ed and which were cut into strips 
eonstituting games or puzzles, held 
arbitrary words not descriptive of 
the articles and not protected as 
;trade-marks. Selchow v. Baker, 11 
Dal yeeN ae) oo so 1. See also 
Trade-Marks, Trade-Names and Un- 
fair Competition [38 Cye 708-718]. 


380. McCall v. B. Nugent Bros. Dry 
Goods Co., (Mo.) 236 SW 324, 327. 


“Slippery” post. 
81. Standard D. [quot McCall v. B. 


Nugent Bros. Dry Goods Co., .(Mo.) 
236 SW 324, 327]. 


82. Standard D. [quot McCall v. 
B. Nugent Bros. Dry Goods Co., su- 
praj. 

[a] In so describing step on truck, 
“it is quite evident the witness did 
not mean that it merely presented a 
smooth and attractive appearance.’ 
McCall v. B. Nugent Bros. Dry Goods 


Co., (Mo.) 236 SW 324, 327. 

83. State v. Eddy, 46 Wash. 494, 
495, 90 P 641. 

[a] “Outlaw” equivalent.—State 


vy. Eddy, 46 Wash, 494, 495, 90 P 641. 


“Outlaw” 46 C. J. p 1158 


84. Bertha A. Min, Co. v. Bane 
Dist. Plectric Co., 210 Mo. A. 622% 62 
235 SW 508. See also Public Utili- 


ties §§ 25-28, 86-94. 
[58° C. J.—49] 


[§ 1] A. As Noun. In its ordinary use, 
an indeterminate part or portion, with a variable 


significance meaning more or less,*? never used as 


[§ 2] B. As Verb. Although lexicographers de- 
fine the verb as meaning to cut into parts,?* it.is 
namely: 
pieces broad and flat,” and “to cut off 


“sheed birds,’?? 


“sheed objects. 


A term which, applied to a horse, al- 
leged to have been pen, means that the real own- 


SLICE—SLIGHT 


“to eut into 
a thin, broad 


SLIGHT, SLI 


992.9) 


siderable ;* 
tant.*° 


[a] “Sliding scale” 
plained.—Pond Pub. Utilities § 463 
[quot Bertha A. Min. €o. v. Empire 
Dist. HMlectric. Com e2l0) Mion wie 16228 
628, 235 SW 508]; In re Boston Cons. 
Gas com Public Utilities Rep. 1919A, 
699, 702. 7 


35. In re Boston Cons. Gas Co., 
Public Utilities Rep. 1919A, 699, 700 
{quot Bertha A. Min. Co. v. Empire 
Dist. Electric Co., 210 Mo. A. 622, 629, 
235 SW 508]. 


principle ex- 


[a] Operation.—‘‘The — ‘sliding 
seale’ system of regulation makes 
reduction in price to the consumer 


depend solely upon the desire of the 
stockholders for greater dividends 
It rests upon the belief that this de- 
sire will prove an effective stimulus 
to such increased skill and efficiency 
in management as will make lower 
prices to consumers probable.’ In re 
Boston Cons. Gas Co., Public Utilities 
Rep. 1919A, 699, 702 [quot Bertha A. 
Min. Co. v. Empire Dist. Flectric Co., 
210 Mo. A. 622, 629, 235 SW 508]. 


[b] Held not “sliding scale.”’— 
Rates for electricity agreed upon be- 
tween a mining company and a pub- 
lic utility company, varying accord- 
ing to the amount of use per horse 
power of connected capacity, held not 
a sliding scale schedule, within Rev. 
St. (1919) § 10477, subd. 4, so as to 
constitute an exception to the power 
of the Public Service Commission to 
change rates. Bertha A. Mining Co. 
v. Empire Dist. Electric Co., 210 Mo. 
A. 622, 629, 235 SW 508, 510. 


36. Moxley v. Hertz, 216 U.S. 
356, 30 SCt 305, 54 L. ed. 510. 


37. Webster D. [quot Janesville v. 
Carpenter, 77 Wis. 288, 297, 46 NW 
128, 20 AmSR 1238, 8 LRA 808 (hold- 
me Tthat a. threatened injury sought 
to be enjoined was too slight for le- 
gal cognizance) ]. 


38. Moxley v. Hertz, 216 U..S. 344, 
56, 380 SCt 305, 308, 54 L. ed. 510. 


39. Standard D. (sub verbo “Re- 
mote’) [quot Newsome v. Louisville, 
éte.,R. Co, 20) Ala. A. 349, 1027S) 61, 
64]. 


[a] “Remote” 
tion for damages 
horse by escaping 
motive, charge that, if 
the horse, his nervousne eontribut- 
ed, even in a remote degree, to the in- 
jury occasioned, plainti iff would 
be barred of recovery,” held errone- 
ous, as not requiring contributory 
negligence -to be proximate cause 
of injury; “slight” and “remote,” as 


344, 


eauivalent.—In ac- 
from frightening 
steam from loco- 
“condition of 


[58 C.J.] 769 


SLIDING SCALE. A term used in connection 
with the regulation of the rates of public utilities,?+ 
to describe a method of regulating the price or rate 
by a prearranged automatic and interdependent ad- 
justment of the price to the consumers and the rate 
of dividends to the stockholders, whereby for every 
decrease or increase in the price the stockholders 
are permitted an increase or suffer a decrease in the 
rate of dividend.®® 


rai BR and SLIGHTEST. 
is a word said to be of a 
ing,°?® OREN defined, however, as meaning incon- 
insignificant ; oly 
It usually implies unimportance or insig- 


“Sheht” 


1 rather indeterminate mean- 


remote ;°° unimpor- 


nificance.*4 Phrases: “However slight,”42 “slight 
eare,’*? “shght damage,’** “slight diligence,’’4® 


“sheht inadvertence,’*® “slicht negligence,”*7? “too 


applied to degree of negligence, being 
equivalent, “remote’’ meaning “incon- 
siderable,” “slight.” Newsome _ v. 
Louisville & N. R. Co., 20 Ala. A. 349, 


102 S 6a, 
“meomote”’ 54 C. J. p 109. 
49. Webster D. [quot Janesville v. 


Carpenter, 77 Wis. 288, 297, 46 NW 
128, 20 AmSR 123, 8 LRA 808]. See 
Moxley v. Hertz, 216 U. S. 344, 356 
30 SCt:305, 54 L. ed. 510. , 


41. Moxley v. Hertz, supra. 


[a] “Substantial” contrasted.—In 
construing Oleomargarine Tax Law, 
Act. May. 9° 1902, 0 784" CUS uote 
L. 193) § 8, the Supreme Court said: 
“The question here is whether we 
shall exaggerate a slight use of a 
‘statutory ingredient’ into a substan- 
tial use of it, and by so doing’ bring 
its use within the permission of the 
statute and relieve the product of 
which it is a ‘slight’ part from a tax 
of ten cents.” Moxley v. Hertz, 216 


U. S. 344, 356, 30 SCt 305, 54 LL. ed: 
510. 

42. Birminshamiyena Clean OOrmeva 
Bynum, 139 Ala. 389, 36 Ss 7368 738 


{quot Conway v. Robinson, 216 Ala. 
495,499) 113 S531]. 


43. See Bailments § 59; 
gence §§ 36, 85. 


44. Daly v. Schenk, 
(Ole) Silay NOB sib). 


45. Hanes v. Shapiro, 168 N. C. 24, 
30, 84 SH 33. 


[a] “According to Judge Story, 
‘slight diligence is that which per- 
sons of less than common prudence 
or, indeed, of any prudence at all, 
take of their own concerns.’”’ Hanes 
v. Shapiro, 168 N. C. 24, 30, 84 SE 33. 


[b] Other definitions —(1) “By 
Sir William Jones, slight diligence 
is to be considered to be ‘the exercise 
of such diligence as a man of com- 
mon sense (and prudence), however 
inattentive, takes of his own con- 
cerns.’” Hanes v. Shapiro, 168 N. C. 
24. 80784, Shee. €2) Lt 1s probabis 
safe to say that the diligence shown 
in their own affairs by men careless 
in their habits, and not necessarily 
prudent by nature, but of ordinary in- 
telligence, is ‘slight diligence.’ ” 


Negli- 


GN Sa Dist: 


Hanes v. Shapiro, supra. See also 
“Tow or, slight diligence’ 18 Co J: p 


1040 text and note 48. 


46. Boucher v. Wisconsin Cent. R. 
Co., 141 Wis. 160, 177, 123 NW 9138. 
47, ee Bailments § 60; Negli- 


gence § 34. 
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slight for legal comnizanee,’’4® and “very slight inad- 
oD fo} oD t) Oo 


vertence.’’?® 


“Slighter,’ in the comparative degree, has been 
“Slighter or great- 


held to mean less.°® Phrase: 


er.775t 


“Slightest,” in the superlative degree, has been con- 
sidered as an equivalent of remotest,°? and as mean- 
Phrases: “Negligence directly 
contributed in the slightest degree,”°* “slightest de- 
gree,” “slightest evidence of aberration of intellect, 
or collusion, or fraud,’*®* “slightest negligence. 


SLIP. [§ 1] A. As Noun®*—1. In Blast Furnace 
Operations, a slip is the fall of the material caked 
or incrusted in the stack of a blast furnace,°® 
casioned by the combustion and settling of the mol- 


ing “very shght.”°% 


4s. Janesville v. Carpenter, 77 
Wis. 288, 297, 46 NW 128, 20 AmSR 
123, 8 LRA 808. 


49. Boucher v. Wisconsin Cent. R. 
Co., 141 Wis. 160, 176, 123 NW. 913. 


50. Boucher y. Wisconsin Cent. R. 
Co., supra. 


[a] “ess” held to convey same 
idea.—Boucher vy. Wisconsin Cent. R. 
Co., 141 Wis. 160, 169, 123 NW 913. 


“Fess” 36 C. J. p 990. 


51. Boucher v. Wisconsin Cent. R. 
Co,, 141 Wis. 160, 169, 123 NW 913. 


[a] “Less or greater” equivalent. 
—In an action for brakeman’s death, 
under L. (1907) p 495 ec 254, defining 
the liabilities of railroads for injuries 
to employees, the use of the words 
“less or greater” in an instruction, 
instead of the statutory words 
“slighter or greater,’ in determining 
tlecedent’s negligence as a contribut- 
ing cause in comparison with that at- 


tributable to the railroad, held not 
erroneous, the court saying: ‘The 
word ‘less’ as here used, conveyed 


the same idea to the jury as the word 
‘slighter,’ as used in the statute.” 
Boucher v. Wisconsin Cent. R. Co., 
141 Wis. 160, 169, 123 NW 913. 


52. Newsome v. Louisville, ete., R. 
Co., 20 Ala. A. 349, 102 S 61, 64, 


[a] “®here is no difference he- 
tween the words ‘slightest’ and ‘re- 
motest’ as applied to the degree of 
negligence.” Newsome vy. Louisville, 
ete., R. Co., 20 Ala. A. 349, 102 S 61, 
64. 


53. Deans v. Deans, (Ga.) 156 SE 
69%, 699. 
54, Chesrown v. Bevier, 101 Oh. 


St. 282, 284, 128 NH 94; Martin Bak- 
ing Co. v. Tompkinson, (Oh. A.) 161 
NE 288, 290 (both cases using phrase 
in connection with contributory neg- 
ligence). 


[a] “Any act of negligence” dis- 
tinguished.—Martin Baking Co. v. 
Tompkinson, (Oh. A.) 161 NE 288, 
290. 

[b] “Any” preferable to “the 
slightest.”,—“That special charge 


[containing text phrase] is a correct 
statement of the law must be con- 
ceded although we prefer the word 
‘any’ to the words ‘the slightest.’” 
Chesrown v. Bevier, 101 Oh. St. 282, 
284, 128 NE 94 [cit Martin Baking Co. 
ee (Oh. A.) 161 NE 288, 


55. Birmingham R., ete, Co. vy. 
Bynum, 139 Ala. 389, 36 S 736, 738; 
Newsome v. Louisville, ete., R. Co., 


20 Ala. A. 349, 102 S 61, 64. 


SLIGHT—SLIP 


ten mass below, producing an explosion by which 
gas, ore, limestone and other materials are blown 
out at the top.®° 


[§ 2] 2. In Coal Mining. A break or cleavage in 


the continuity of the slate structure of the roof of 


Y5T 


OG- 


56. 
691, 699 

[a] Statutory phrase construed. 
—Provision in Code (1910) § 3832 


that one of ‘Specified class who has 
been altogether excluded from testa- 
tor’s will need not establish, by pre- 
ponderance of evidence, any ground 
for setting aside or avoiding such 
will, the words “upon the slightest 
evidence of aberration of intellect, or 
eollusion, or fraud or any undue in- 


fluence, or unfair dealing, -probate 
should be refused” held to require 
very slight evidence and not the 


quantum of proof formerly required. 


Deans v. Deans, (Ga.) 156 SE 691, 
699. See also Wills [40 Cye 1272-— 
PA Cals 

57. Conway v. Robinson, 216 Ala. 


495,-499, 1138 S 531; Birmingham R., 
ete., Co. v. Bynum, 139 Ala. 389, 36 S 
736, 738. 


[a] “Slight negligence” 
guished.——Conway v.. Robinson, 
Ala. 495, 499, 113 S 5381. 


[b] Use held erroneous in 
struction.—In action for injuries in 
automobile collision, instruction au- 
thorizing recovery if defendant was 
guilty of the “slightest negligence” 
proximately causing injury, held er- 
roneous, in that slightest negligence 
is want of ordinary care and pru- 
dence, and in effect required a greater 
degree of care than was proper. Con- 
way v. Robinson, 216 Ala. 495, 499, 
DESE SEDO oe 


58. As place for accommodation 
of vessels see Wharves [40 Cyc 894 
text and note 


59. “Blast furnace” 8 C. J. p 1122. 


60. Sullivan v. Jones, ete., Steel 
Co., 208 Pa. 540, 548, 57 A 1065, 66 
LRA 712; Giles v. Jones, 204 Pa. 444, 
446, 54 A 280. 


[a] Causes and effects explained. 
—(1) “In the operation of ail blast 
furnaces, ‘slips’ occur from time to 
time. These are occasioned by the 
caking or incrusting of the ore in the 
stack of the furnace, and the falling 
away of the ore, fuel, and limestone 
beneath the crust by reason of the 
continued combustion and the lique- 
faction of the iron, thus forming a 
chamber or vacant space into which 
the incrusted ore at the top drops, 
occasioning an explosion, the violence 
of which depends upon the extent of 
the cavity produced and the amount of 
gas accumulated therein.” Sullivan 
v. Jones, etc., Steel Co., 208 Pa. 540, 
543, 57 A 1065, 66 LRA 712. (2) “The 
escape of dust from blast furnaces 
into the atmosphere is, and always 


distin- 
216 


in- 


a “room” in a coal mine.®? 


[§ 3] 3. In Criminal Courts. 
lice court which is divided off from the other parts 
of the court for the prisoner to stand in, and is 
frequently called a “dock.”®? 


[§ 4] 4. In Marine Insurance.** 
is in practice, and according to the understanding 
of those engaged in marine insurance, the complete 
and final contract between the parties, fixing the 
terms of the insurance and the premium; and nei- 


That part of a po- 


In England it 


Deans v. Deans, (Ga.) 156 SEJhas been, incident to their operation. 


It escapes at all times, but in larger 
quantities when what is known as a 
‘slip’ occurs.”’ Sullivan v. Jones, 
ete., Steel Co., supra. (3) As used 
in connection with dangers incident 
to a furnace stack a “slip” is caused 
by a part of the materials with which 
the furnace was charged adhering to 
the sides until the molten mass below 
it has settled down, and then making 
a slip or fall, so as to produce an ex- 


plosion. Giles v. Jones, 204 Pa. 444, 
446, 54 A 280. (4) “ ‘Slips’ oceurzat 
irregular intervals, and perhaps 


more frequently since the use of 
Mesaba ores, their frequency depend- 
ing upon the manner in which the 
furnaces are working.” Sullivan v. 
Jones, ete., Steel Co., 208 Pa. 540, 
544, 57 A 1065, 66 LRA 712., 


[b] “Gas puff’ compared.—Giles 
v. Jones, 204 Pa. 444, 446, 54 A 280. 


“Gas puff”? 28 C. J. p 606. 


61. Edgren v. Scandia Coal Co., 
171 Iowa 459, 151 NW 519, 522. 

[a] Relation of “roll” to “slip.”— 
CD) Se Dies ar ONL ane was in the na- 
ture of a defect in the roof, in that 
such a formation often if not usually 
is. attended with a ‘slip’.”” Edgren 
v. Scandia Coal Co., 171 Iowa 459, 151 
NW, 59,7 522. © (G2) “hie? roof jot! the 
room in a coal mine where plaintiff 
worked had a “roll’ in the slate. Al- 
though plaintiff had frequently re- 
quested props of the right length to 
support the roof, they had not been 
furnished. Code Supp. (1913) §§ 
2489—5a, 2489—16a, require the mine 
operator to furnish props, and the 
miner to install them, and every time 
before beginning work to inspect_his 
place of work to see that it is safe. 
Held that, though a “roll” in the roof 
is frequently attended by a “slip,” 
the evidence was not conclusive that 
a “roll” is always attended with a 
“slip” nor that.there was a “slip” in 
this case; so that plaintiff having 
propped the place immediately over 
the place where he was working, can- 
not be held guilty of contributory 
negligence as a matter of law in pro- 
ceeding to work when a large sgsec- 
tion of the room was not timbered. 
Edgren v. Scandia Coal Co., supra. 


“Room” as mining term see Mines 
and Minerals § 93. 


62. Black L. D. [cit Brown]. 
PR en 19 C. J. p 380 text and note 


63. See also Insurance § 184; Ma- 
rine Insurance § 386. 


“Binding slip” see Fire Insurance 
§ 36; Life Insurance § 42. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ther party can, without the assent of the other, 
deviate from the terms thus agreed on without a 
breach of faith, for which he would suffer severely 


in his credit and future business.°+4 


[§ 5] B. As Verb. To become slack or loose and 
move or start out of place;*® to double or jump 


back.®* 


Phrase: “Slip out of position.”67 
[§ 1] A. In General. 


such smoothness of surface as to cause slipping or 
sliding; not affording firm footing or secure hold.®® 


SLIPPERY.°s 


Phrases: “Smooth and slippery,”?® and “slippery 


and dangerous.” 
[§ 2] B. Derogatory Sense. 


SLIT.*4 


Ionides v. Pacific F., éte., 
Ens: Co., If R. 6 QB: 674, 684 Laff i. 
Eye harise: (Dilys Oa onl s 


{a] Binding in honor though void 
as contract.—‘‘Under the statute in 
question (30 Vict. c 23 §§ 7, 9), the 
document called a Slip, although it 
is binding in point of honour between 
parties circumstanced as these par- 
ties were, is made void as a contract.” 
Ionides v. Pacific F., ete., Ins. Co., L. 
Ree sale peo batt du. 6 Qty BR 
674, 685]. 


[b] “Policy” distinguished.—‘‘As 
the slip is clearly a contract for ma- 
rine insurance, and is equally clear- 
ly not a policy, it is, by virtue of 
these enactments, [30 Vict. c 23, §§ 
7, 9] not valid, that is, not enforce- 
able at law or in equity.” Ionides v. 
PAciiCceM..ecten ins: Co; Lik. 64. 
Beoweco8> [ate lag. @.B. bly (S250). 
See also Marine Insurance § 36 text 
and notes 61-64. 


65. Century D. 


66. See Zein v. Pickel Stone Co., 
(Mo. A.) 273 SW 165, 167 (“‘slipped 
or jumped back’’). 


[a] “Slipped” used in instruction. 
—In action by employee for injury 
caused while wiping sand from bear- 
ings beneath pump while it was being 
jowered into pit, instruction requir- 
jing finding as predicate for recovery 
that chain on chain block slipped and 
caused pump to fall, held proper as 
against claim that evidence showed 
chain doubled or jumped; evidence 
peing that absence of chain guard 
permitted chain to slip out of posi- 
tion and double or buckle, the court 
saying ‘“‘There can be no doubt that 
this action of the chain is within the 
meaning of the term ‘slipped’ as used 
in instruction.” Zein v. Pickel Stone 
Co., (Mo. A.) 273 SW 165, 167. 


67. Zein v. Pickel Stone Co., (Mo. 
A.) 273 S. W. 165, 167. 


68. Slinpery sidewalk see Munic- 
ipal Corporations §§ 1799-1806. 


69. Century D. See O’Donnell v. 
Butte, 65 Mont. 463, 481, 211 P 190, 
32 ALR 1284. 


70. O’Donnell v. Butte, supra. 
71. O’Donnell v. Butte, supra. 
72. Century D: [eit’ Peterson v. 


Western Union Tel. Co., 65 Minn. 18, 
23, 67 NW 646, 33 LRA 302]. 


73. Century D. [cit Peterson v. 


When used as de- 
seriptive of a person, this word has the well-under- 
stood meaning that the person to whom it is applied 
cannot be depended on or trusted,'? that he is dis- 
honest and is apt to play one false.7* 


[§ 1] A. As Noun. A long cut or nar- 


¢ 


SLIP—SLOT 


Having 


Phrases: 
nose.’’?o 


SLOPE.°! 


SLOT. 


. 
° 


Western Union Tel. Co., supra]. 


“To falsely publish of a man that 
he is slippery tends to render him 
odious and contemptible. Such a pub- 
lication is a libel.’”’ Peterson v. West- 
ern) Unions Tels Cos 65 Minns i's, 23% 
67 NW 646, 33 LRA 302. See also 
Libel and Slander §§ 37, 38. 


74. See generally Mayhem 40 C. 
J. pi. See also Slot post. 
. 75. Webster New Int. D. 

76. Rex v. Carroll, 1 Leach C. C. 


55, 57, 168 Reprint 130. See Rex v. 
Tiekner, 1 Weach ©. ‘C.)18%, 1887 168 
Reprint 196. 


[a] “Slitting of the nose.’—(1) 
Was not confined to any particular 
form or direction, but. . any 
division of the flesh or gristle of the 
nose, whether perpendicular or trans- 
verse, came within the denomination 
Of aslitwRextve Carroll, i eleaeh 
Cone Doo LOss Reprint 130 RC2) peck: 
separating of the flesh was sufficient.” 
Rex v. Tickner, 1 Leach C, C. 187, 188, 
168 Reprint 196. 


77. State v. Enkhouse, 40 Nev. 1, 
160 PAZ e205. 


[a] “Slitting of the ear’ held to 
include biting.—State v. Enkhouse, 40 
Nev. 1,/160 P 238, 24. 


7S.) “hex vs Carroll;s) Leach €. ‘Cc 
55, 56, 168 Reprint 130. 


[a] Not in modern use.—‘“It also 
appeared upon the testimony of sev- 
eral surgeons that in Wiseman, and 
many other old authors who have 
written on surgery, such a wound is 
ealled a ‘slit’, which is an old surgical 
term synonymous with fissure, inci- 
sion, or gash; that ‘slit’ is not a word 
of modern use in surgery; but that 
the idea which was formerly conveyed 
by that word is now expressed, in 
speaking technically, by the word ‘di- 
vided.’’’ Rex y. Carroll, 1 Leach C. 
C. 55, 56, 168 Reprint 130. 


79, Rex v. Carroll; 1 Leach C. C. 
55, 56, 168 Reprint 130. 
“Bissure” 26 C. J. p 645. 


so. Rex v. Carroll, t Leach C, C. 
55, 56, 168 Reprint 130. 

81. Rex v. Carroll, supra. 

82. Webster D. [quot State v. 
Cody, 18 Or. 506, 519, 23 P 891, 24 P 
895]. 

fa] 


“VWutilate’ compared.—sState 


SLOP FED HOGS.°? 
hogs®® fattened at a still.°* 


[§ 1] As Noun. 
some object to pass through.?® 


[§ 2] B. As Adjective the word sometimes is em- 
ployed,®® as in the phrase “slot machine.”?? 
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row opening resembling a cut;75 and it has been 
held to include any division of the flesh or gristle, 
whether perpendicular or transverse,*® and by what- 
ever means effected.7* 
term,’® said to be synonymous with “fissure,”7® 
“gash,’®° or “incision.’’®4 


[§ 2] B. As Verb. To cut, in general,®? or into 
long pieces or strips,®* or lengthwise;** to cut or 
make a long fissure;*> to rend;** to split;8? and it 
has been compared with “bite.”§ 


“Slit or mutilated,’’® and “shit the 


ft is also an old surgical 


A term used to designate 


A narrow aperture for 


v. Cody, 18 Or-7506, 519; 230P sone 
P 895. “Mutilate”’ 44 C. J. p 1500. 


Cute Cr Je DOSS. 


83. Webster D. [quot State v. 
Cody. 18 4Or, 1506,, SLO 2am Oi es 
P 895]. 


84 Webster D. [quot State v. 
Cody, supra]. 

85. Webster D. [quot State v. Cody 
supra]. 

&6. Webster D. [quot State v. 


Cody, supra]. 


87. Webster D. 
Cody, supra]. 


“Split” post. 


88. State v. Enkhouse, 40 Nev. 1, 
160 P 23,: 24. 


[a] “‘Slit? may have a broader 
definition than the word =§ ‘bite.’ ” 
State v. Enkhouse, 40 Nev. 1, 160 
P 28, 24 (but holding allegation that 
one “did bite off with his teeth a 
portion. of theyright, caren eeeeoan 
mayhem information is equivalent to 
alleging a “slitting of the ear’’). 


89. State v. Cody, 18 Or. 506, 519, 
23 P 891,-24 P 895. 


90. Coventry Act, 22. & 23 Car Af 
ceil §> 7 bauet™ State: vi Cody. 18 7TOr 
506, 513,523 P 891, 24 PP 895) Rex ve 
Tickner. le beach €. C. 18s se 6s 
Reprint 196; Rex v. Carroll, 1 Leach 
Cc. C. 55, 56, 168 Reprint 130 (all deal- 
ing with act as constituting may- 
hem)]. See also Mayhem § 7 text and 
note 80. 


91. See Mines and Minerals § 98. 


92. See also Corn fed hogs.13 C. J. 
p 1287 text and note 42; Scalawags 
CG. J. p Ash Shackersi 750.6.) J. ap) 


[quot State v. 


? 


“Hog” 29 Ci J. p 758. 


94. Bartlett v. Hoppock, 34 N. ¥. 
118, 119, 88 AmD 428. 


[a] “Hard or corn-fed hogs” qis- 
tinguished.—Bartlett v. Hoppock, 34 
N. Y. 118, 119, 88 AmD 428. 


[b] “Soft hogs” and “scalawags” 


compared.—Barilett v. Hoppock, 34 
N. Y. 118, 119, 88 AmD 428. 

95. Webster New Int. D. 

96. See cases infra notes 97, 98. 

97. See Gaming §§ 101, 105; Lot- 
teries § 21; Sunday [387 Cyc 546 
note 68]. 
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Slot rails. 


SLOUGH.°° 


in reference to rivers,t meaning a channel? 
and returning into it 
also an arm of the stream 
separating islands from the mainland,* or which in 
times of unusual water falls serve as an outlet for 
waters overflowing from the river;° sometimes called 


ing from the main channel, 
again at a lower point;° 


“swales.’’® 


SLOW.? [§ 1] A. As Adj 


in a short time; 


Slow combustion.?° 


explosion.”+2 


98. Johnson v. Pennsylvania Steel 
Co., 62 Fed. 156, 157. 


99. See generally Waters [40 Cyc 
b42). See also Bayou 7 C.\d. p A014; 
Stream [36 Cyc 1334]. 

i, “River?” 54 C. J: p 846. 

2. “Channel” 11 C. J. p 287. 

8. Black River Imp. Co. v. a 
Crosse Boom, etc., Co., 54 Wis. 659, 
673, 11 NW 443, 41 AmR 66; Yukon 
Gold Co. v. Boyle Concessions, (Yu- 
kon) 19 DomLR 336, 345 [quot Cye]. 
See Dunlieth, etc., Bridge Co. we aDue 
buque County, 55 jowa 558, 565, 8 NW 
443; Stevens Point Boom Co. v. Reil- 


ly, 44 Wis. 295, 302 

[a] As including “chutes” and 
“side-cuts.”—Black “River Impr. Co. 
v. La Crosse Boom, etc., Co., 54 Wis. 


659, 673, 11 NW 443, 41 AmR 66. 


“SOiouahet! ita KON SIG roy Yo y 


[b] ““yiain channel” distinguished. 
—Dunlieth, ete., Bridge Co. v. Du- 
i te 55 Iowa 558, 565, 8 NW 
443 


[c] Main channel not easily dis- 
tinguished.—“In rivers like the Wis- 
consin it may not be always easy to 
determine which is the main channel 
and which is the slough. And, in- 


deed, the natural action of the waters 
of the river may . - alter the 
character of its channels, making 


what was before a slough the main 
channel, and what was before the main 
channel a slough.’ Stevens Point 
‘Boom Co. v. Reilly, 44 Wis. 295, 302 
[quot Black River Impr. Co. v. La 
Crosse Boom, etc., Co., 54 Wis. 659, 
673, 11 NW 443, 41 AmR 66]. 


{[d] “Sloughs are not recognized as 
watercourses, which a_railroad com- 
pany, in the construction of its road- 
bed may not fill up without openings 
for water which may seek an outlet 
in times of extraordinary rainfalls.” 
Hagge v. Kansas City, ete., R. Co., 104 


Hed. 391, 392 [eit St. Louis, etc., R. Co. 
v. Schneider, 30 Mo. A. 620, 623: Jones’ 
v. Wabash R. Co., 18 Me SAG ei, Se Tl 


“Watercourse” see Waters 


5538-557]. 


4 Dunlieth, etc, 
Dubuque County, 55 
8 NW 4438, 446. See Yukon Gola Co; 
v. Boyle Concessions (Yukon) 19 
DomLR 336, 348 [aff 23 B.C. 103; £18; 
27 DomLR 672]. 


5. Hagge v. Kansas City, ete., R. 
Co., 104 Ted. Binds 392. See St. Louis, 


[40 Cye 


ptdeee COm ae 
Towa 558, 565, 


Those which form the sides of the slot 
or orifice through which passes the shank of the 
grip used in the operation of a cable.°® 


A term used in the Western States 


ective. 
not rapid;® not speedy.°® 


Applied to gas engines the 
term is used to describe the mode of operation of 
the “constant pressure engine”’;1+1 also called “non- 


SLOT—SLUDGE 


[§ 2] 


intra 


diverg- Phrases: 


SLOWLY.?° 


Not happening 


SLUDGE.?° 


ete, R. Co. v. Schneider, 30 Mo. A. 
620, eee Jones v.. Wabash, 
Co.; LST VEO, VAS bith 251 Ge 


6. St. Louis, ete., R. Co. v. Schnei- 
der, 30 Mo. A. 620, 623; Jones v. 
Wabash RB. Cos. dS Mion eat eZine ezonay 
Yukon Gold Co. v. Boyle Concessions, 
(Yukon) 19 DomLR 336, 345 [aff 23 
B. C. 103, 27 DomLR 672, 34 WestLR 
436, 10 WestWkly 585, 50 DomLR 


7 See also Slowly post. 

8. Century D. 

“Rapid”? 52 C. J. p 1138. 

9. Webster New Int. D, 

“Speedy” post. 

10. “Combustion” 11 C. J. p 1231. 

iI. Columbia Motor Car Co. v. 
Duerr, 184 Fed. 893, 904, 107 CCA 215. 

Sarai pressure engine” 12 C. J. 
Doo: 

12. Columbia Motor 
Duerr, 184 Fed. 893, 904, 
215, 

“Monexplosion” 46 C. J. p 490. 

13. See infra notes 14-18. 


Carico 
107 OCA 


14. Century D. See Louisville, 
etc.) Re Conve Wickennay shoves 
(Tenn.) 280, 288. 

15. Louisville, etc., R. Co. v, Mc- 


Kenna, supra. 


[a] fo ‘slow un’ a train means to 
diminish its speed.” Louisville, etc., 


R. Co. v. McKenna, 13 ‘Lea (Tenn.) 
280, 288. \ 
[b] Degree depends on circum- 
tances.—‘“‘The extent of the dimin- 


Gtlon being necessarily controlled by 
the object or purpose had in view, to 
‘slow up’ in any given case must be 
such a slow ing up, as the particular 
exigeney requires. Louisville, etc., 
ye “Co. v. McKenna, 13 Lea (Tenn. ) 
280, 288. 


“Diminish” 18 C. J. p 1041. 


16. Webster New Int. D. See 
Brown v. Ottawa Dairy, Ltd., 25 Ont 
WN 557, 558 [aff 26 OntWN ‘aly 


fa] “®ailure of the driver to slow 
his horses . . might well have 
been deemed negligence in the eyes 
of the jury.’ Brown v. Ottawa Dairy, 
Litd., 25 OntWN 557, 558 [aff 26 Ont 
WN 12392 


“Slacken” ante. 


ae 
For later cases, developments and changes in the law see Aunot ations, same title and section number, 


a relative meaning ;7? 
applied to a moving object, and must be measured 
according to the ordinary speed of the person or 
thing in question ; ;°2 and is defined as meaning in a 
slow. manner;”2 not fast, quickly or rapidly.?* 


Phrase: “Moving slowly. 


Muddy or pasty refuse of various 
kinds;27 refuse, acid, or alkali from the refining 


( B. As Verb. The verb is used transitive- 
ly?® usually with down or up,!* as meaning to dimin- 
ish!® or slacken!® the speed of; 
umsitive sense as meaning to slacken in speed.t? 


“Not 
up and keep a sharp look-out.”?® 


and similarly in an 


slowing his horses,’’+® and “slow 


It has been said that the word has 


and is a relative term when 


9925 


17. Century D. 


18. Brown v. Ottawa Dairy Ltd., 
5 OntWN 557 [aff 26 OntWN 113]. 


19. Louisville, ete., R. Co. v. Me- 
Kenna, 138 Lea (Tenn.) 280, 282, 288. 


20. See Slow ante. 


21. Ghio v. Metropolitan St. R. Co., 
125 Mo. A. 710, 714,103 SW 142. 


22. Dawson v. St. Louis Transit 
Co., 102 Mo. A. 277, 76 SW 689,692. 


[a] “As applied to a slow-going 
animal in comparison with a race 
horse, the movement of the former 
would be called slow, but, compared 
with its own movements under differ- 
ent conditions, it would be considered 
rapid.’ Ghio v. Metropolitan St. R. 
vee 125 Mo. A. 710, 714, 103 SW 142, 


[b] Use in instruction not errone- 
ous.—-“We can see no substantial 
objection to the use of the word 
‘slowly,’ in. the instruction, to de- 
scribe the speed of the car, especially 
so in view of the other instructions.” 
Dawson v. St. Louis Transit Co., 102 
Mo. A. 277, 76 SW 689, 691 [eit and 
foll Ghio vy. Metropolitan St. (Re2Coe 
125 Mo, A. 710, 714, 103 SW 142]. 


23. Century D. 

24. Webster New Int. D, 
“Fast? 25 C. J. p 675. 
“Rapidly” 52 C. J. p 1138. 


25.~ Ghio v. Metropolitan St. R. 
Co., 125 Mo. A. 710, 714, 108 SW 142: 
Dawson v. St. Louis Transit Cor 103 
Mo. A. 277, 76 SW 689, 691. 


[a] Held to be “moving slowly.’?— 
(1) “Electric car moving at a speed 
of two miles an hour would be moy- 
ing slowly, compared with its usual 
and ordinary speed.’ Ghio v. Metro- 
politan St. R. Co., 125 Mo. A. 710, 714, 
103 SW 142. (2) “Three miles an hour 
is slow motion for a rapid transit 
car.” Dawson v. St. Louis Transit 
Co., 102 Mo. A. 277, 76 SW 689, 691. 


26. See also Na ivigable Waters § 
26 (deposit of refuse in harbor as 
violation of federal statute). 


27. Standard D. 
Ouimlan Gow va 
505]. 


‘Meruse” 53 C. J. p 1065. 


[quot Warner- 
S., 273 Fed. 52, 


—_—_——. 


of petroleum;?® slime of ores.2° 


ment.?1 y 


SLUE. The word in coal mining parlance is said 
to mean to pull a box on a ear to one side to keep 
it from catching on the rib or side of the entry to 


a mine.®? 


SLUG. As used in the printing trade a slug is a 


thick lead.?3 


SLUICE.*+ [§ 1] A. As Noun. 


an opening*® through which water flows ;37 frequent- 


ly used for the floating of logs.®§ 


[§ 2] B. As Verb. To drive (logs) by releasing a 
sluice of water;*® to open the gates or sluiceway*® 
for logs, lumber, and timber;*! to operate the sluice 
dam*? so as to allow the passage of logs;4% 


28. Standard D._ [quot Warner- 
Quinlan Co. v. U. S., 273 Fed. 503, 505]. 


[a] Matter held “sludge” within 
prohibitory statute.—Evidence that 
operator of asphalt plant was dis- 
charging into New York harbor matter 
described by the witnesses as “fuel 
matter, “sludge,” “black oil’ and ‘‘oil 
and tar,’ which ‘sometimes became 
solid and settled as a sediment, held 
to show that defendant was discharg- 
ing into the harbor sludge, contrary 
to Act. June, 29;/1888, ¢ 496, § 1 (33 
USGA § 441), and “that the matter 
coming from the defendant’s plant 
would be both obstructive and injuri- 
ous to the harbor, and included in that 
general class of matter forbidden to 
be placed, discharged or deposited 
Zin ie in the tidal waters of the 
harbor of New York.” Warner-Quin- 


lain Co: va. S., 2us. Bed, 503,505.) See 
also Navigable Waters § 26. 

29. Standard D. [quot Warner- 
@uinian {Co.. Vv. Us 8: 273 Hed.s 503; 
505]. 

30. Standard D. [quot Warner- 


Quinlan Co. v. U. S., supra]. 


31. Standard: D. [quot Warner- 
Quinlan Co. v. U. S., supra]. 


82. Henrietta Coal Co. +. Camp- 
bella 201 Tl. 216,225, 71 NE 863: 


33. Lanston Monotype Mach. Co. v. 
Pittsburgh Type Founders Co., 276 
Fed. 921. 


[a] “@he pointwise dimension of 
Qe ceclug.icmits thickness as tO 
which uniformity and exactness is 
essential.’ Lanston Monotype Mach. 
Co. v. Pittsburgh Type Founders Co., 
276 Fed. 921. ; 


[b] “head,” “point,” “rule,” and 
“slug” compared.—Lanston Monotype 
Mach. Co. v. Pittsburgh Type Found- 
ers Co., 276 Fed. 921. “Lead” 36-C. 


deep Oa < Point’ 249 Cr Js ip 0 sg-text 
and note 48; “Rule” § 3. 
84, See also Sluice Dam post; 


Sluiceway post. 


85. “Ghannel” 11 C. J. p 287. 

86. “Opening” 46 C. J. p 1109. 

37. Webster D. [quot Herrick Vv. 
Holland, 838 Vt. 502, 514, 77 A. 6]. 
See Cleveland v. Washington, 79 Vt. 
498, 502, 65 A. 584. 

[a] “Gulvert” held to include 


“sivice.2—Herrick v. Holland, 83° Vt. 


502,505, 7 A 6 [cit Cleveland v. 
Washington, 7% Vt. 498, 502, 65 A 
Hs4qaneCulvert’” Ve C..J..pr399. 


[b] “Gutters and streams” not in- 


The term is used 
also to designate the plate covering an opening in 
a boiler for removal of sediment,®° also, the sedi- 


SLUDGE—SLUNGSHOT 


[58° Crdal iTS 


transport in a sluice or float through a sluiceway.*4 


Phrases: “She will sluice or cause to be sluiced,’’45 
and “sluiced wood.’’4é 


SLUICH DAM‘? 
utilizing the water of a stream by raising a head 
sufficient to float logs and lumber over obstructions 
and shoal places down to the dam; and then, by 


A dam*#® for the purpose of 


letting it out, flood the stream below so as to ear- 


ahs 35 2 a 
A ehannel®® or lected ;51 


to 


cluded.—Gen. St. (1880) § 3111 
amended by No. 13 Act 1882 “by giv- 
ing an action for damages on ‘any 
bridge, culvert, or sluice’; ... was 
again amended in 1884 by declaring 
that the word ‘sluice’, as therein used, 
should not be construed to include or 
mean gutters and streams not de- 
signed to be closed or covered.” 
Cleveland v. Washington, 79 Vt. 498, 


BOD, Gs UA Bila ehh? BE eh ay an 
ID 
[ec] Held to be “sluice.”——-A tile 


drain consisting of an opening or a 
channel through which water flows is 
a “sluice.” Herrick v. Holland, 83 Vt. 


SO ECE CHG ING Gs skal 

88. Webster New Int. D. See An- 
derson v. Munch, 29 Minn. 414, 417, 
13 NW 192. See also Logs and Log- 


ging § 119. 


39. Webster New Int. D. See An- 
derson v. Munch, 29 Minn. 414, 417, 


13 NW 192. 


49. “Siniceway” post. 


41. Anderson v. Munch, 29 Minn. 
414, 417, 13 NW 192. 


[a] Manual labor on logs net re- 
quired.—‘‘The words ‘sluice’ and 
‘sluicing’ are used in this sense, and 
not in the sense of applying manual 
labor upon the logs or timber in driv- 
ing them through the sluice.” An- 
derson v. Munch, 29 Minn. 414, 417, 
13 NW ‘192. 


42. “Sluice-dam” post. 

43, Anderson v. Munch, 29 Minn. 
414, 417, 13 NW 192. 

44, Webster New Int. D. See An- 
derson v. Munch, 29 Minn. 414, 417, 
13 NW 192. 

45. Anderson v. Munch, supra. 

46. Richards v. American Realty 
Co., 119 Me..158, 162, 109 A 753. 

[a] “Sluiced” wood is “wood 
thrown down, slid down, or carried 
down from the more inaccessible 
places, and piled where it can be 


hauled with two sleds.” Richards Vv. 
American Realty Co., 119 Me. 158, 162, 
109 A. 753, 754. 

[b] “Wood at the stump” disti 
guished.—Richards v. American Rea 
ty Co., 119 Me. 158, 162, 109 A 753. 

47. See 
way post. 

43. “Dam? 17 C. J. p 696. 
Anderson v. Munch, 29 Minn. 
414, 416, 18 NW 192. See also Logs 
and Logging § 119. 


also Sluice ante; Sluice- 


ry the logs down to their destination.*® 


SLUICEWAY.°° 
draw off water, either naturally or artificially eol- 
and hence any small artificial channel®? 
for running water;°? the opening®‘ in a splash dam 
through which the logs pass.°> 

SLUNGSHOT.5® A ball of shot®* or metal®® cov- 
ered with leather,°®® and a band of elastic or leather, 
attached to such hall, and made so that the same 
can be attached to the wrist or arm of a person;®° 


An artificial channel made to 


50. See also Sluice Sluice- 


Dam ante. 


51. Drew v. Bow, 74 N. H. 147, 65 
A 8381 [cit Century D. (where defini- 
tion is given as: “An artificial pas- 
sage or channel into which water is 
let by a sluice’’)]. 


[a] “Ditches and gutters” distin- 
guished.—Drew v. Bow, 74 N. H. 147, 
148, 65 A 881. 


[b] “Gutter” held not “sluiceway.” 
—‘‘The gutters at the sides of the 
ordinary highway are not sluiceways 
Within the meaning of Laws 1893, p. 
47, ¢ 59, § 1, E~providing that towns 
are liable for damages to any person 
traveling. on a sluiceway by reason 
of any defect which renders it unsuit- 
able for traveling thereon] if the lan- 
guage the legislature used is given its 
Ordinary meaning.’”” Drew v. Bow, 74 


ante; 


IN; el ere 65a Au Sigin 

52. “Channel” 11 C. J. p 287. 

5G. iCenturys Ds 

54. “Qpening”’ 46 C. J. p 1109. 

55. Webster New Int. D. See An- 
derson v. Munch, 29 Minn. 414, 417, 


13 NW 192 (‘fan opening for the pas- 
sage of logs’). 


56. As weapon see Weapons [40 
Cyerso2. 

57. “Shot” post. 

58. “Metal” 40 C. J. p 653. 

59. “eather” 36 C. J. p 973. 

60. Geary v. State, 53 Tex. Cr. 38, 


39, 108 SW 379. 


[a] Held to constitute “slung 
shot.”,—“A flat steel wrench... 
weighing approximately five ounces 

[and] a looped leather strap 
about twelve inthes long so contrived 
».. as to allow the wrench to be 
placed in a pocket at one end, while 
the end forming the loop could be 
slipped over the wrist of the user 
and held in the hand, [although] the 
two were not combined at ths time 
they were found.’ Peo. v. Williams, 
(Cal. App.) 279 P 1040. 


[b] Held not to be “slung shot.” 
—‘A stick about eight inches long, 
consisting of an ordinary round 
chair round, smaller at one end than 
the other, the small end having a 
hole bored through it and a string 
running through it, which may be 
hung on the wrist, and the larger end 
having holes bored in it and apparent- 
ly filled with some kind of metal, 
i . evidently was a dangerous weap- 
on but not a slung shot.” Geary v. 
State, 53 Tex. Cr. 38, 89, 108 SW 379. 


774 [58 C.J.] 


a metal ball of small size with a string attached, 
used for striking;*! a small mass of metal or stone 
fixed on a flexible handle, strap, or the like, used 


as a weapon.°®? 


SLUSH. 


of snow and water.®* 


SLUSHING.** The process of filling up the inter- 
stices of a brick wall accomplished by the pouring 
in of a very thin mortar, so as to run into the spaces 


and fill them.®° 


SLUT.°° 
means a biteh;** a female dog.®® 


[§ 2] B. Applied to Persons, the word is often 
used as a name of contempt for a woman and (for- 
and when applied to a 
woman it may be employed as meaning a bold or 
a careless,’ lazy’? woman; a 
hussy ;** a jade;7* an untidy woman;‘® a slattern;*° 
a woman of low or loose character ;‘® 


merly) also for a man;°° 
impudent girl;7° 


a wench ;** 


[c] Manner of use explained.— 
Geary v. State, 53 Tex. Cr. 38, 39, 
108 SW 379. 

61. Webster D. [quot Geary v. 


State, 53 Tex. Cr. 38, 39, 108 SW 379]. 


62. Webster Int. D. [quot Peo. v. 
Williams, (Cal. App.) 279 P 1040]. 


[a] “Blackjack” distinguished.— 
Peo. v. Williams, (Cal. App.) 279 P 
1040... “Blackjack” 8 GC. J. p 1113: 

63. Maxfield v. Maine Cent. R. Co., 


100 Me. 79, 81, 60 A 710, 711. 
64 See also Flush 26 C. J. p 744. 


: 65. Laycock v. Parker, 103 Wis. 
161, 1738, 79 NW 327. 


[a] “Flushing” distinguished.— 
Laycock v. Parker, 103 Wis. 161, 173, 
719 NW 327. 


66. See also Sluttish post. 


67. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 509, 
135, AmSR 359, 25° LDRANS:  ol7T; 
Webster D. [quot Roby v. Murphy, 
27 Ill. App. 394, 398]. 


“Bitch” 8 C. J. p 1112. 


68. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 509, 
185 AmSR 359, 25 LRANS 517]; Web- 
ster D. [quot Roby v. Murphy, 27 Ill. 
App. 394, 398]. 


[a] “The same as ‘bitch.’ ’—Web- 
ster D. [quot Roby v. Murphy, 27 111. 
App. 394, 898 (Cooper vy. Seaverns, 81 
Kan. 267, 271, 105 P 509, 135 AmSR 
359, 25 LRANS 517)]. : 


69. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 509, 
135 AmSR 359, 25 LRANS 517]. 


70. Murray D. [quot Quillinan v. 
Stuart, 36 Ont. L. 474, 30 DomLR 3881, 
388, 10 OntWN 96]. 


71. “Careless” 9 C. J. p 1291. 


72. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 509, 
135 AmSR 359, 25 LRANS 517]. 


73. Murray D. [quot Quillinan v. 
Stuart, 36 Ont. L. 474, 30 DomLR 881, 
388, 10 OntWN 96]. 


74. Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 509, 
135 AmSR 359, 25 LRANS 517 (“used 
lightly”’)]; Murray D. [quot Quil- 
linan v. Stuart, 36 Ont. L. 474, 30 
DomLR 881, 388, 10 OntWN 96]. 


75. Webster D. [quot Roby v. 


A colloquial expression for a mixture 


[§ 1] A. Applied to Dogs, the term 


SLUNGSHOT—SMALL 


Phrases: “A dirty, lying slut,”’’* “a dirty slu 


a woman who is uncleanly as regards her person 
or her house;7® also an awkward person.®° 
word has been held not to impute either a crime,** 
or want of chastity.*? 


The 


II84 
t, 


“a filthy, lying slut,”*® “call off your slut,’8* and 


lewd ;°° 


“¢clut’? and ‘carrion. 


SLUTTISH.§® 


meretricious.?? 


187 


A word when used may mean 


SLY. Artfully dextrous in doing things secretly, 
cunning in: evading notice or detection; done with 


or marked by artful secrecy.’ 


SMALL.°? 


Murphy, 27 Ill. App. 394, 398 (quot 
Cooper v. Seaverns, 81 Kan. 267, 271, 
105 P 509, 135 AmSR 359, 25 LRANS 
517) ]. 


76. Century D. [auot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 509, 
135 AmSR 359, 25 LRANS 517]; Web- 
ster D. [quot Roby v. Murphy, 27 Ill. 
App. 394, 398]. 


77 Century D. [quot Cooper v. 
Seaverns, 81 Kan. 267, 269, 105 P 509, 
35 AmSR 359, 25 LRANS 517 (“used 
lightly’’) ]. 


78. Murray D, 
Stuart, 36 Ont, L. 47 
388, 10 OntWN 96] 
text and note 72. 

As actionable word see Libel and 
Slander § 64 text and notes 48-50. 


79. Century D. [quot Cooper v. 
Seaverns, “81 Kan. 267, 269>a 0a nee: 
509, 135 AmSR 359, 25 LRANS 517]. 


80. Century D. 
Seaverns, supra]. 


81. Roby ‘vv. Murphy, 27 Ill. App. 
394, 398; Cooper v. Seaverns, 81 Kan. 
267, 271, 105 P 509, 135 AmSR 359, 25 
LRANS 517. ? 


82. Roby’ v. Murphy, 27 Ill. App. 
394, 398 [quot Cooper v. Seaverns, 81 
Kan. 267, 271, 105 PB) 509; 135 AmSR 
359, 25 LRANS 517]; Quillinan v. 
Stuart, 36 Ont. L. 474, 30 DomLR 881, 
388, 10 OntWN 96. 


[a] Coarse but not necessarily 
slanderous.—“ While such terms [slut 
and its definitions] undoubtedly are 
coarse, vulgar and brutal when ap- 
plied to a woman they do not amount 
to a charge of crime or want of chas- 
tity, and are not, therefore, in their 
common meaning, slanderous words.” 
Roby v., Murphy, 27 Tll. App. 394, 
398 [quot Cooper v. Seaverns, 81 Kan. 
267, 271, 105 P 509, 135 AmSR 359, 25 
LRANS 517]. 


[b] Gewdness, unchastity, or im- 
morality not implied.—‘‘In no diction- 
ary that I have been able to consult, 
and I have consulted the Imperial, the 
Standard, the Century, Webster’s and 
Murray’s, except in Murray’s, is a 
meaning implymg lewdness, unchas- 
tity or immorality given to the word. 
In Murray’s the second meaning given 
to it is ‘a woman of low or loose char- 
acter, a bold or impudent girl, a hus- 
Sy, a jade’ and tthe authorities given 
for the use of the word in the sense 
of ‘a woman of low or loose character’ 


Fquot Quillinan v. 
4, 30 DomLR 3881, 
. But see infra 


[quot Cooper v. 


Phrase: “On the sly.”°? 


The word is generally a comparative 
term,’* denoting things of little size as compared 
with other things of the same elass;®® and depend- 
ing for its significance upon the circumstances of 
the particular case under consideration.°® 


are all, except one, writers of more 
two centuries ago, and that one, Sher- 
idan, writing in the latter end of the 
eighteenth century.’ Quillinan |v. 
Stuart, 36 Ont. L. 474, 30 DomLR 381, 
388,10 OntWN 96. See also Libel and 
Slander § 64 text and notes 48—50. 


83. Roby v. Murphy, 27 Ill. App. 
394, 398 [quot Cooper v. Seaverns, 81 
Kan. 267, 270, 105 P 509, 135 AmSR 
359, 25 LRANS 517]. 


84. Roby v. Murphy, supra [quot 
Cooper v. Seaverns, supra]. 

85. Roby v. Murphy, supra [quot 
Cooper v. Seaverns, supra]. 


86. Quillinan v. Stuart, 36 Ont. L. 
474, 30 DomLR 381, 388, 10 OntwWN 
96. 

87. Quillinan v. Stuart, 36 Ont. L. 


Sot 380 DomLR 381, 386, 10 OntWN 


88. See Slut ante. 


89. Standard D. [quot Quillinan 
v. Stuart, 36 Ont. L. 474, 30 DomLR 
381, 388, 10 OntwN 96° (‘but it is 
marked as obsolete’) J. 


“Lewd” see Lewdness § 1 text and 
notes 11-13. 


90. Standard D. [quot Quillinan v. 
Stuart, 36 Ont. L. 474, 30 DomLR 381, 
388, 10 OntWN 96 (“but it is marked 
as obsolete’’)].’ , 


“Meretricious” 40 C. J. p 649. 


91. Standard D. [quot Cannon v. 
Merry, 116 Ga, 291, 294, 42 SE 274]. 


92. Cannon y. Merry, 116 Ga. 291, 
294, 42 SE 274. 


93. See also Great 28 C. J. p 825; 
ce 360. Sp) Idee atitens SxOual. 
p 5 


94. Gage v. Chicago, 201 Ill. 93, 97, 
66 NE 374; Gardner v. Kiburz, 184 
Iowa 1268, 1278, 168 NW 814. 


95. Gage v. Chicago, 201 Ill. 93, 97, 
66 NE 374. 


96. Gardner v. Kiburz, 184 Iowa 
1268, 1278, 168 NW 814. = 


[a] Applied to deficiency.—Wheth- 
er there is more than a reasonable 
deficiency, breaching the covenant of 
warranty in a deed of a _ certain 
amount of land, ‘more or less,” de- 
pends in each case on its cireumstanc- 
es. “A difference of few or even 
many acres in a conveyance of land 
of little value may be too small to 


"7 Se | Sn een 
For later cases, developments and changes in the law see Annotations, same title and section number, 


Phrases: 


idence.’’® 


SMALLPOX.1° 


unvacelnated cases.11 


SMART MONEY. 


justify the belief that it would have 
prevented the sale had it been known 
at the time; while, on the other hand, 
the difference of a few feet, or even 
a few inches in, in a valuable city lot, 
may be a matter of decisive impor- 
tance.’”” Gardner v. Kiburz, 184 Iowa 
1268, 1278, 168 NW 814, 817. See also 
Vendor and Purchaser [39 Cyc 1267, 
1277, 1283, 1822-1324, 1415, 1583-1596, 
1947, 2017, 2018, 2081, 2084]. 


97.5 Pagetv. Young, L. BR. 19 ‘Ha: 
501, 504, 505. 


[a] Construed in will,—A _ testa- 
trix gave by her will any “small sum 
remaining in the bank after my fu- 
neral expenses have been paid.’ She 
had at the date of the will a balance 
of four hundred and eighty pounds at 
her bankers, which increased to the 
amount of one thousand three hun- 
dred and seventy-three pounds at her 
death. The court in holding that the 
whole balance passed, said: “In my 
opinion I must reject the word ‘small’ 
and read the clause as if it had run 
‘any sum remaining,’ etc.” Page wv. 
Young, L. R. 19 Eq. 501, 505. 


98. Com. v. Henry, 110 Va. 879, 
885, 65 SE 570, 26 LRANS 883. 


[a] “Malt beverage’ synonymous. 
—Com. v. Henry, 110 Va. 879, 885, 65 
SE 570, 26 LRANS 883. 


{b] “Near beer’ 
Com. v. Henry, 110 Va. 879, 885, 
SE 570, 26 LRANS 883. 


[c] “Used to designate a class of 
beer, the sale and distribution of 
which is sought to be regulated and 
controlled by section 23% of the Byrd 
Liquor Law, and in that act are put 
among the class of ‘mixtures, prepa- 
rations, and liquids’ in which alcohol 
appears in varying proportions with 
other ingredients, and which may or 
may not be used as beverage, or may 
or may not contain alcohol in such 
proportion with the other ingredients 
that the stomach can bear enough of 
the mixture to produce intoxication; 
malt liquors being classified as with- 
in or without the ardent spirits class, 
according as they will or will not pro- 
duce intoxication.’ Com. v. Henry, 
110 Va. 879, 885, 65 SH 570, 26 LRANS 
883. 

“Beer”? 7C. J. p 1024. 

“Beverage” 7 C. J. p 1148. 
toxicating Liquors § 5. 

“malt” 38 C. J. 520. 

“Near beer” 7 C. J. p 1025 note 49 
Le]. 

99. See 12 C. J: p 391 note 54 [c]. 

1. Baxter v. Elliott, 20 DomLR 64, 
65, 30 WestLR 73, 7 WestWkly 698 
(construing Dist. Ct. Rule 18). See 
also Costs § 43. 

2. Clarke v. Plummer, (Alta.) 
[1928] 1 DomLR 941, 944, 1 West Wkly 
234, 


3. Moore v. Isenman, 127 Me. 370, 
371, 143 A 462, 61 ALR 898; Nadeau 
vy. Caribou Water, ete., Co., 118 Me. 


synonymous.— 
65 


See in- 


“Any small sum remaining in the 
bank,”°? “small brew,”® “small conerete,”®® “small 
debt procedure,”! “Small Debts Act,”2 “small em- 
ployer,”* “small general charge,”* “Small Holdings 
and Allotment Act,”> “small implement,”’® “small 
limitations,”? “small lots,”® and “small volume res- 


| An acute, highly contagious dis- 
ease, fatal in between one-third and one-fourth of 


A term sometimes applied to 


SMALI—SMELLER 


SMELLER. 


[58 C.J.] 775 


such damages as are in excess of the actual loss, and 
are allowed in theory when a tort is aggravated by 
evil motive, actual malice, deliberate violence, or 
oppression or fraud.!2 
term was used as indicating compensation for the 
smarts of the injured person;'* and not, as now, 
money required by way of punishment, and to make 
the "wrong-doer smart.!4 


It is said that formerly the 


In liquor ecases!® the term is used 


to describe a witness who is shown to know liquor 


by smell.+% 


325, 330, 108 A 190. 


[a] In Maine, under Rev. St. c 50, 
§§ 2, 8, (1) “employers are legis- 
latively divided into two classes, 


small employers and large employers.” 
Moore v. Isenman, 127 Me. 370, 371, 
143 A 462, 61 ALR 898; Nadeau v. 
Caribou Water, etc., Co., 118 Me. 325, 
330, 108 A 190. (2) “A small em- 
ployer is one having five or less work- 
men in the same industry or business, 
or when he has different businesses, 
five or less workmen in a business 
single in kind, regularly. Moore v. 
Isenman, supra; Nadeau v. Caribou 
Water, etc., Co., supra. 


4 Harding v. Souther, 
(Mass.) 307, 317. 


[a] In mackerel fishery.—(1) By 
the general usage in the mackerel 
fishery, the amount of the cook’s wag- 
es is always included in the “small 
general charge,” so called, and is to 
be deducted from that portion of the 
proceeds of the voyage which is ap- 
portioned to the master and crew, and 
not from that portion retained by the 
Owners of the vessel. Harding v. 
Souther, 12 Cush. (Mass.) 307, 317. 
(2) “Great general charge’ con- 
trasted. Harding v. Souther, supra. 


5. Rex v. Bedfordshire County 
Council, [£920] s2 ok) Big 4653-9482; 
Gaskell v. Somersetshire County 
Council, 84 Js 2. 93. 


& Stewart v. Toalfson, (Sask.), 
[1921] 3 WestWkly 154 (within Farm 
Implements Act, Sask. Rev. St. [1920] 
ec 128 §§ 18, 14). 


7. Rideout v. Knox, 148 Mass. 368, 
372, 19 NE 390; Sawyer v. Davis, 136 
Mass. 239, 242; Bonnett v. Vallier, 
136 Wis. 193, 202, 116 NW 885, 128 
AmSR 1061, 17 LRANS 486. 


[a] On property rights.—‘“‘Small 
limitations of previously existing 
rights incident to property may be 
imposed for the sake of preventing a 
manifest evil [while] ... larger 
ones could not be, except by the exer- 
cise of the right of eminent domain.” 
Rideout v. Knox, 148 Mass. 368, 372, 
19 NE 390; Sawyer v. Davis, 136 
Mass. 239, 242 [both quot Bonnett v. 
Vallier, 136 Wis. 193, 202, 116 NW 
885, 128 AmSR 1061, 17 LRANS 486]. 


[b] “What constitutes such limi- 
tations must necessarily be deter- 
mined with reference to the exigencies 
of the particular situation. So actual 
destruction of private property under 
the police power in some cases is 
proper, while very little interference 
in others might be held improper.” 
Bonnett v. Vallier, 136 Wis. 193, 116 
NW 885, 888, 17 LRANS 486, 128 Am 
SR 1061. See also Constitutional Law 
§§ 439-443. 

8. Stetson v. Grant, 102 Me. 222, 
226, 66 A 480. 


[a] Township which had been sur- 
veyed for sale into lots, mostly of 
670 acres each, held to fall within the 
statute impowering the land agent to 
select for public uses 1,000 acres of 


12 Cush. 


land to average in quality and situa- 
tion in each township which is or may 
be surveyed into “small lots” for sale 
or settlement. Stetson v. Grant, 102 
Me. 222, 226, 66-A 480. 


[b] Different kinds of small lots. 
—‘‘Small lots for settlement might 
be one thing and small lots for sale, 
another.” Stetson v. Grant, 102 Me. 
222, 226, 66 A 480 (holding Legisla- 
ture recognized distinction in passing 
certain statute). 


9. Realty Security Corp. v. East 
Orange, (N. J.) 134 A 551. 


ta] Under zoning ordinance.—Cer- 
tain “land is zoned by the ordinance 
for ‘small volume residence’ that is 
Single family detached houses.” Re- 
alty Security Corp. v. East Orange, 
(Ne J.) 134 AY b5 0% 


[b] “Large volume residence” 
compared.—Realty Security Corp. v. 
East Orange, (N. J.) 134 A 551. 


10. See Health §§ 37-56 (powers 
and duties of sanitary authorities in 
dealing with contagious diseases), §§$ 
95-115 (contractual liability in con- 
nection with prevention or treatment 
of contagious disease); Schools and 
School Districts §§ 1001-1004 (regula- 
tions relating to contagious diseases). 


11. Century D. 
“Vaccination” [39 Cyc 1107]. 


12. Springer v. J. H. Somers Fuel 
Co., 196 Pa. 156; 1595.46 A 3705) 3See 
Scott) Vv. Donald, Wl SCED 6b. Goml ase 


58, 88, 41 L. ed. 632; Day v. Wood- 
worth, 13 How. (U. S.) 3638, 371, 14 
L. ed. 181;, Marks v. Culmer, 6 Utah 


419, 425, 24 P 528. But see Stuyve- 
sant v. Wilcox, 92 Mich. 233, 241, 52 
NW 465, 31 AmSR 580 (holding that 
the payment of smart money cannot 
be compelled as exemplary damages). 


Frequently used to: designate ex- 
emplary, punitive or vindictive dam- 
ages see Damages §§ 18, 268 et seq. 


13. Murphy v. Hobbs, 7 Colo. 541, 
547, b) 119. 49 Ami 63 66s imate we 
Parker, 53N. He 342 355, 16. Amir 
270. See also Damages § 68 et seq. 


[a] As compensation.—‘It is in- 
teresting aS well as instructive to 
observe, that one hundred and twenty 
years ago the term ‘smart money’ 
was employed in a manner entirely 
different from the modern significa- 
tion which it has obtained, being then 
used as indicating compensation for 
the smarts of the injured person.” 
Fay. ve Parker, 53.N. H. 342, 355,16 
AmR 270 [quot Murphy v. Hobbs, 7 
Colo. 541, 547, 5 P 119, 49 AmR 366]. 

14, Fay v. Parker, 53 N. H. ‘342, 
355, 16 AmR 270 [quot Murphy v. 
Hobbs);-7% Colo. 541,6547,. 5) P wal 9,49 
AmR 366]. 

15. See Intoxicating Liquors § 418 
et seq. 2 

16. Matthews v. State, 21 Ala. App. 
187, 106 S. 390, 391; Anderson *-v: 
State, 20 Ala. A. 505, 506, 103 S 305. 


[a] Must qualify as “smeller.”— 


776 (58°C; 52] 


SMELL THE LAND, In sailor 


pression used to describe the approach of a vessel 


too near the bank or bottom.?*% 


SMELTER RETURNS.‘ 
SMELTING.?° 


SMOKE. [§ 1] A. As 
halation, 
pelled from 


Woun.?° 


it has been held to 
diffused through the 
Phrases: 
“smoke or dust.’’??° 
[§ 2] B. As 
to; to cure by means 
action of smoke.?§ 


Phrase 


29 
alr. a 


of smoke; 


In setting aside conviction the court 
said: “The witness did not qualify 
as a ‘smeller’, that is he is not shown 
to have known the smell of beer, or 
if beer, what kind of beer.” Ander- 
Son evi ustate, 420) Ala. @AY 5057 5016; 
103 S 305 [quot Matthews v. ‘St ate, 
Die Naw Awl ode LOGS (oO Uneaol lL emeee 
also Intoxicating Liquors §§ 526, 528. 

17. The Alexander Folsom, 52 Fed. 
403) 413, 3-C.C. Ay 65: 


18. See Mines and Minerals § 99 
text and notes 76, 77. 


19. See Mines and Minerals § 99. 


20. Smoke: 

As nuisance see Nuisances § 70. 

Injury from as element of damage to 
property see Eminent Domain § 243. 

Liability for injuries by animals 
frightened by see Railroads §§ 2300, 
2304, 2308. 

Obstruction of view by as affecting 
duty of one crossing railroad see 
Railroads § 1896. 

Regulation of by municipality see 
Municipal Corporations § 571. 


21. Webster Int. D. [quot St. Paul 
v. Haugbro, 98 Minn. 59, 62, 100 N. 
W. 470, 106 AmSR 427, 66 LRA 441, 
2 AnnCas 580]. 


22. SBirss v. Order United Commer- 
cial Travelers, 109 Neb. 226, 228, 190 
NW 486. 

{a] “Gas” distinguished.—Birss v. 
Order United Commercial Travelers, 
109 Neb. 226, 228, 190 NW 486. “Gas” 
see Gas § 1. . 


23. McKell v. 
R. 480, 485. 


24. State v. Chicago, etc., 
114 Minn. 122, 127, 130 NW 
LRANS 494, AnnCasi912B 1030; 
St. Paul v. Haugbro, 93 Minn. 59, 62, 
100 NW 470, 106 AmSR 427, 66 LRA 
441, 2 AnnCas 580. 


25. SBirss v. Order United Commer- 
cial Travelers, 109 Neb. 226, 228, 190 
NW 486. 

26. Century D. 


27. Mattlage v. 
705. 


23. Mattlage v. U. S., 


“Salted 


Rider, 5 Austr. C. L. 


SS 8) 


U. S., 139 Fed. 704, 


139 Fed. 704. 
distin- 
Pena the her- 
| before they are 

Ss and smoked 
ict commodities 
nd that they are 


vapor, or substance that escapes or 18 @X- 

a a burning body, especially from burning 
vegetable maiter, as wood, coal, peat, or the like,?* 
e matter in the solid state finely 


“Black smoke,”?* “dense smoke,”?* and 


Verb. In oné sense, to app! 


“Smoked fish,”?* and 


and where the meat may be smoked 


SMELL THE LAND—SMOKER’S ARTICLES 


parlance, an ex- | rings.’’?§ 


ployed.?° 


Smoke house.*° 
by smoking;*? 
smoked meats are stored.?? 


fish are cured 
The visible ex- 


purposes and so 


SMOKELESS 
term applied to 


eent.°8 
y smoke SMOKER’S ARTI 
a at 
to subject to the iseeea laws, the term is 
ly used for the convenien 
“smoked her- | 


4 
so commercially is shown by the tes- 
timony.” Mattlage v. U. S., 139 Fed. 
704, 


Kow classed under Tariff Acts see 
Customs Duties § 96. 


29. See cases infra notes 31-35. 
30. As included fcllowing items: 
“Curtilage” 3h7 (Cad. 437 motesa, fail 
13), GLa): 

“House” 30 C. J. p 472 text and note 
78. 

“Outbuilding” or “outhouse” 46 C. J. 
p 1157 note 26 [c]. 


Sl. “Building” 9°C. J. p 688. 


32. Century D. [quot Wait v. State, 
99 Ala. 164-165, 13S 584; Caraway wv, 
State, 18 Ala: A.’ 541, 542, -93 SS: 33475 
See Ford v. State, 112’ Ind. 373, 378, 14 
NE 241 (‘“‘Ssmoke-houses . . . in- 
dicating houses’ in /~which .  .94, 
INCAS! LAT edi— et eee SOOKE ais 


33. Century D. [quot Wait v. State, 
99 Ala. 164, 165,13 S 584; Caraway v. 
State, 18 Ala. A. 541,542, 93°S 334 ]2 


[a] What term commonly in- 
cludes.—‘‘The term in common par- 
lance .. embraces any out- 
building, appended to a dwelling, in 
which the family supply of meat is 
habitually kept and stored for use, 


when necessary.” Wait v. State, 99 
Ala. 164, 165, 18 S 584 [quot Caraway 
v. State, 18 Ala. A. 541, 542, 93 S 334]. 


[b] “Storehouse” 
Caraway v. State, 
542,93 S 334. 


‘{c] Held “storchouse.”—A “smoke- 
house,” in which family meat was 
stored, was a “storehouse,” wisiin the 
meaning of Code 1907, § 732 4, making 
it grand larceny to steal goods of the 
value of $5 or more from a storehouse. 
Caraway v. State, 18 Ala. “A, 541, 
542, 9389S Sot. 


34, “Tobacco? [38 Cyc 357]. 


35. American Tobacco Co. v. Po- 
lacsek, 170 Fed. 117, 119. See Carroll 
vy. Ertheiler, 1 Fed. 688, 690. 


[a] “Cigarettes” included.—‘Cic- 
arettes consist of ‘smoking tobacco, f 
Similar in all material respects to that 
used in pipes. The circumstance that 
a longer ‘cut’ than, that commonly 
used in pipes is most convenient for 
cigarettes is not important, nor that 
the tobaeco is smoked <in paper in- 
stead of pipes. It may be used for 
either purpose, and is all embraced in 


compared.— 
18 Ala. A. 541, 


Smoking tobacco.?+ 


[§ 3] C. As Adjective the word may be em- 


also one in which 


Tobacco suitable for smoking 
used. 


SMOCKEHO U SE. 


COAL.®7 <A trade or commercial 
a grade of soft coal in which the 


volatile matter runs from sixteen to twenty-one per 


8. As used in the Federal 
said to mean articles chief- 
ce of smokers.?° 


ICLE 


the term ‘smoking tobaceo.’” Carroll 
v. Ertheiler, 1 ed. 688, 690 [quot 
American Tobacca Co. v. Polacsek, 
OF Weds Dt, V2 ice “Cisarettre skies 
Jan) bp. 

[a] Cigarettes not - substantially 
eee While the revenue laws, 
for purposes of taxation, distin- 
guished between smoking tobacco and 
cigarettes, there is, we believe, no 
substantial difference.”’ Carroll v. 
Ertheiler, 1 Fed. 688, 690. 


36. See Smoke § 3. 
ot.  SCoalvoih Cod, 934. 


38. ‘State v.- Chicago, etek, Go: 
114 Minn. 122, 127, 130 NW 545; 33 
LRANS 494, AnnCas1912B 1030. 


fa] On what smokelessness de- 
pends.— ‘Dense smoke is caused by 
the volatile matter in the coal being 
distilled without being burned, and 
the tendency of coal to produce dense 
smoke depends on the amount of vola- 
tile matter in the coal.” State v. Chi- 
cago, etc., KR. Cos LIA eMinns2e2 AT. 
130 NW 545, AnnCasi91t2B, 1030, 33 
LRANS 494. 


[b] ‘“IZard coal’ compared.—‘‘The 
volatile matter in hard coal is a much 
smaller percentage.” State v. Chi- 
Caeo, setcl, R. Co. his Minn wd 223) Lome 
130 NW 545, AnnCas1912B 1030, 33 
LRANS 494. 


[ec] “Soft coal’ compared.—‘‘Ordi- 
nary soft coal contains from thirty- 
two to forty per cent of volatile mat- 
ter.” State v. Chicago, ete. “R. Com 
114 Minn. 122, 127, 130 NW 545, Ann 
Cas1912B 1030, 33 LRANS 494, 


$9. Steinhardt v. U. S., 126 Fed. 443, 
444, Rh Isaacs v. Jonas, 148. U.S. 
648, 653, 13 SCt 677, 37 L. ed. 596. See 
also Gustonis Duties § 43 note 45. 


[a] Held pvroperiy included in 
term.—(1) “An ornamental minia- 
ture wooden automobile for the use 
of smokers.” Steinhardt v. U. S., 126 
Fed. 443, 444. (2) Cigarette papers 
and their covers are within the tarm. 
Isaacs v. Jonas, 148 U. S. 648, 654, 13 
SCt 677, 37. L. ed. 596. (3) “Smok- 
er’s tables, having affixed thereto at 
the top a wooden jar, brass cup, ash 
tray, and cigar cutter.” Steinhardt v. 
U. S., 126 Fed. 443, 444, 


[b] Specific smoker’s articles hold 
mot to be: (1) “House or cabinet 
furniture of wood.” Steinhardt Veuus 


S., 126 Wed. 443, 444. (2) “Manufac- 
tures of paper.” Isaacs v. Jonas, 148 
cae CAS Obey Le SCte eT me lua leds 
OV06 


For later cases, developme: 


ats and change 


sin the law see Annotations, 


same title and section number, 


A building?! in which meats or _ 


ae 
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SMOKING TOBACCO—SMUGGLING 


SMOKING TOBACCO.?° 


SMOLDERING. Being in a state of suppressed 


activity ;4? quiet but not dead.42 


Phrase: “Smoldering fire.”4% 


SMOTHER. To stifle;** to suffocate by stopping 
the exterior air passage to the lungs.*® 


SMUGGLE“A% <A technical 


ited. 
40. See Smoke ante § 38. 
41. Webster Unabr. D. [quot Sun 


Ins. Office v. Western Woolen-Mill Co., 
Uo USANMe AL Dose care DLS. 


Webster Unabr. D. [quot Sun 
Ins. Co. v. Western Woolen-Mill Co., 
2. gan, 41,7538, 82 PB 513]. 


“Dead” 17 C. J. p 1135. 
“Quiet” 51 C. J. p' 124. 


43. Sun Ins. Co. v. Western Wool- 
en-Mill Co., 72 Kan. 41, 53, 82 P 513. 


44. lanier y. State, 141 Ga. 17, 20, 
$0 SE 5, 


“Stifle” post. 


45. Lanier v. State, 141 Ga. 17, 20, 
80 SE 5. 
[a] “Strangle” distinguished.— 


Lanier v. State, 141 Ga. 17, 20, 80 SEH 5. 


46. See Smuggling post. See also 
Customs Duties § 318 et seq. 


AT Wess Ave Olan, 25 se. Cas. eNO: 
14,798, 13 Blatchf. 178, 184 [quot Grin- 
nell v. Reg., 16 Can. S. C. 119, 1385 (but 
using it as definition of ‘‘smugegl- 
ine’); WecSa V. Sierra, 8 Porto Rico 
Bed. 12, 22. 


AG eWay cSunVesClatiim, ooh CasaiINO: 
145798, 03% Blatent. 178, 184 _[auot 
Grinnell av. mires:, V6 Can. “SiC. 119; 
135 (but using it as definition of 
“smuggling”’)]. See U. S. v. Dunbar, 
CUMS Cons (ates ob URunoe mG or edie 
SCE 325) 39'L5 ed: $901; Ul S. v. Sierra, 
8 Porto Rico Fed. 12, 22 (substituting 
“separate” for ‘“accepted’’). 


49. Hill v. U. S., 42 F. (2d) 812, 
814. 
fa] As removing uncertainty.—In 


holding sufficient account, in an in- 
dictment, charging a violation of the 
Tariff Act, the court said: “The use 
of the word ‘smuggle’ removes all un- 
certainty or ambiguity.” Hill v...U. 
S342). (2d) 2812, S14. 


SOs USS. Ler Olathe do. Ha Cas. NO. 
14;798, 18 Blateht. 178, 184; U.S. v. 
Sierra, 8 Porto Rico Fed. 12, 22. See 
U. S. v. Dunbar, 60 Fed. 75, 77 C‘has 


an accepted bad meaning”) [aff 156 U. 
Selo SeSOtneso, 39. Le ed.) 290]. 


[a] Implies illegality.—‘‘It im- 
plies something illegal, and is iIncon- 
sistent with an innocent intent.” U. 
S. v. Claflin, 25 F. Gas. No. 14,798, 13 
Blatehf. 178, 184 [quot Grinnell. v. 
Reg, 16 Can.'S. C. 119,135 (but sub- 
stitutine “illegality” for “something 
jllezal’)];\ U. S. v. Sierra, 8 Porto 
Rico Fed. 12, 22. 

51. U. S. v. Dunbar; 60 Fed. 75, 77 
[aff 156 U. 8. 185, 15 SCt 325, 39 L. ed. 
390]; U. S. v. Claflin, 25 F. Cas. No. 


word,** 
known and aecepted,*® or well-understood mean- 
ing;#° or a necessary meaning in a bad sense.®? It 
conveys the idea of a secret introduction of goods 
with intent to avoid payment of duty;®! and signi- 
fies clandestinely to introduce,®? or to bring on shore, 
or carry from the shore,** goods, wares, or merchan- 
dise, for which the duty has not been paid, or goods 
the importation or exportation whereof is prohib- 


Phrases: 


[58 C.J.] 777 


“Smuggle and clandestinely intro- 
duee,”®+ “smuggle any goods,’ 
hol,”°®® “smuggled goods,”®" “smuggled whiskey,’®8 


“smuggled aleo- 


“smuggling liquor,”’®® and “smuggling ship.’’6° 


SMUGGLING.°®! 
have had a well understood import at common law,®? 
as equivalent of “clandestine introduction”;** and 


As a noun, the word is said to 


it has been defined as the bringing of goods on land, 


having a 


without authority of law, in order to evade the pay- 
ment of duty;®* the bringing on shore, or the car- 
rying from the shore of goods, wares, or merchan- 
dise, for which the duty has not been paid, or goods 
the importation of which is prohibited;®® the clan- 
destine introduction of goods into the country, the 
importation of which is prohibited,®® or of goods 
subject to duty with intent to defraud the govern- 
ment,°* or of goods, wares, or merchandise that are 


subject to duty by law, knowingly and with intent 


145798 s0l3* —Blateht., 1:78) 
Mulsey  v.acUng Sins He (id) 678s Gir. 
(as defining “smugegling’”’); Grinnell 
Vea Ree iiGuCarns. Co Lo. 1351 U.S: 
v. Sierra, 8 Porto Rico Fed. 12, 22. 


52. Gillespie v. U. S., 13 F. (2d) 
(36; Ut; 8 S. Vaiolx Eundredylorty— 


184 [quot 


Six Half-Boxes Figs, 164 Fed. 778, 
780; U. S. v. Mitchell, 141 Fed. 666, 
O69 UL SS! vw. Lhomas, 28 RY Cas. No, 
16,473, 2 Abb. 114, 4 Ben. 370. See 
EN ve UR Sis 42 By C2do we S dh Sal ae 
Musey AWS OTe oie lel KOXCD eC OTe 


U. S. v. One Pearl Chain, 139 Fed. 513, 
516 [aff 1389 Fed. 510]; Rex v. Jobes, 
(N. 8.) [1926] 3 DomLR 659, 663. 


53; Hill via -S:; 42.8. @d)) 82, 
814. 

O45) DUnMbaAre ve. Winer) io) Ue Sek sos 
O25) SCte2p, ake edy 3905) Musey 
VRC SS ao dey ACA) mmOuios anne eUME nse 


v. One Pearl Chain, 139 Fed. 513, 516 
[aff 139 Fed. 510]. 


55. Nel a Oa soidy,, OaNe dS. 62.05 
624, 

56. Rese. v. Cassidy, 9 N. B. 623, 
625. 

[a] In holding insufficient count in 


indictment, the court said: ‘Neither 
ean the fifth avail. It merely avers 
that the defendant smuggled alcohol, 
without stating any acts to constitute 
such smuggling.’ Reg. v. Cassidy, 9 
N. B. 623, 625. 


Bea Gillespie ya Wa sey lo hs | Cad) 
T2316, TBS. 

58. Gillespie v. U. S., supra. 

[a] Smugegled whisky on wharf 


held brought into the United States 
contrary to law so as to subject per- 
sons to conviction for facilitating 
transportation and concealment. of 
whisky smuggled contrary to 18 USCA 
§ 550 and 19 USCA § 497. Gillespie v. 
Wi Se, LBV Ee (2d) 138 67 73:8. 


59. CALGLONG Ve Wepo. ple. COE) 4.0, 
472. 
fa] “€hat means importing it 


without paying the duties.” Curione 


Va Were dl bm (di) rail osetia 


60. U.S. v. Claflin, 25 F. 
14,798, 18 Blatchf. 178. 


61. See Customs Duties § 318 et 
seq. (as offense against customs 
laws); Libel and Slander § 158 (ac- 
cusation of smuggling as libel or 
slander). See also Smuggle ante. 


62 use cka VineUs Sey el (2) Uns: 
446, 19 SCt 254, 48 L. ed. 505 
McGill v. U. S., 28 F. (2d) 572, 5 


63ie Keck uve. Ue S:, 172) Ui. 1S. 2434, 
447, 19 SCt 254, 43 L. ed. 505; McGill 
v. U. S., 28 F. (2d) 572, 578; Rogers v. 


Cas. No. 


U..S., 180 Fed. 54, 58, 103 CCA 408, 
31 LRANS 264. See also infra notes 
67, 68. 


[a] “Phe words ‘smuggling’ and 
‘clandestine introduction’, so far at 
least as respected the introduction of 
dutiable goods from without the king- 
dom signified [then formulating the 
text definition given infra next note].” 
Keck v. U. S., 172 U. S. 434, 447, 19 SCt 
254, 43 L. ed. 505 [quot McGill v. U. 
Diykers, Bi (2d )i ba aba 


[b] “The terms ‘smuggling’ and 
‘clandestinely introduced’ into the 
country mean the same thing.” Rog- 


ers v. U. S., 180 Fed. 54, 48, 103 CCA 
408, 31 LRANS 264. 


“Clandestine” 11 C. J. p 827. 
“Introduction” 33 C. J. p 804. 


64. Keck v. U. S., 172 U.S. 434, 447, 
19-SCt 254, 43 L. ed. 505 [quot McGill 
Vv. U.S: 28 E (2d), 572, 574). 


[a] “hus illegally crossing the 
line of the customs authorities.” 
Keck v. U. S., 172 U.S. 484, 447, 19 SCt 
254, 43 L. ed. 505 [quot McGill v. U. 
Sz 78 By @d) 572, 6741. 


65. 1 Russell Cr. (6th Eng. ed) 277 
[quot Keck v. U. S., 172 U. S. 434, 446, 
19 SCt 254, 48 L. ed. 505 (quot Hill 
v. U. S., 42 F. (2d) 812, 814; MeGill 
vy. U. S., 28°F. (20d) 572,-5732"Gillespre 
v. U. S., 13 FE. (2d) ' 736, 738 [inserting 
“dutiable’ before ‘goods, wares, or 
merchandise’]); U. S. v. Sierra, 8 Por- 
to Rico Fed. 12, 16; Rex v. Jobes, (N: 
S.) [1926] 3 DomLR 659, 661]. 


[a] Uniading necessary.—(1) 
“By the established. definition of the 
word both in HWnglish and American 


law, to constitute the offense, the 
goods must be unladen and brought 
on.,shore.”’ Rex, v. Jobes, GN. S:) 


[1926] 3 DomLR 659, 661 [quot Cyc]. 
(2) “The offence of smuggling is not 
complete unless some goods, wares or 
merchandise are actually brought on 
shore or carried from the shore con- 


CLAY \ iGO. py baw Bacon, ., Albi. ste 
“Smugeling and Customs,” letter F 
[quot Keck v. U. S., 172 U. S. 484, 446, 


19 SCt 254, 438 L. ed. 505 (cit and foll 

Gillespie v. U. S., 13 F. (2d) 736, 738) ]. 
66. Tomplain v. U. S., 42 F. (2d) 

2038, 204. 

, 672. UU. Si.ve Thomas, 2808! Cas. Nor 

16,473, 2 Abb. 114, 4 Ben. 370; San 

Antonio Light Pub. Co. v. Lewy, 52 


mex, .Civ., A. 22, 36, 113 SW S74, 
[a]_ “fo constitute the offense of 


smuggling, there must be clandestine 
introduction of goods subject to 
duty.” San Antonio Light* Pub. Co. 
v. Lewy, 52 Tex. Civ. A. 22, 36, 113 SW 


574, 


778 [58 C.J.] 
to defraud the revenue;®’ the fraudulent taking 
into a country or out of it, merchandise which is law- 
fully prohibited; the offense’® of defrauding the 
revenue, by the clandestine introduction of articles 
into consumption, without paying the duties charge- 
able upon them,‘ of importing goods without paying 
the duties imposed thereon by the laws of the cus- 
toms and excise,*? of importing or exporting pro- 
hibited goods, or other goods, without paying the 
customs,‘* or of importing prohibited articles, or de- 
frauding the revenue by the introduction of articles 
into consumption without paying the duties charge- 
able thereon.*4 


SNAG POLE.7® The term has been defined by 
statute as meaning any pole to which a number of 
fish hooks or clusters of fish hooks of any kind or 
description are attached, and designed to be drawn 
through the water for the purpose of catching fish ;*° 
and it has been held to include such a pole with only 
one hook.?* 


SNAP. A tool used to receive the blows of the 
sledge in riveting the plates of metal beams;‘** con- 
sisting of a lump of steel, shaped somewhat like the 
head of a small sledge;*° also ealled a “set.’’5° 


SNAPPER. In mining parlance, an assistant to 


68. “U._S.-v. Sierra, 8 Porto Ric6 
Fed. 12, 22. : 


[a] “Knowledge and intention are 


: oT A AAT, 
necessary elements of the offense of Gil v. U. &., 


72. 4 Blackstone Comm. p 154 
[quot Keck v. U. S., 172 U. S. 434, 446, 
19 SCt 254, 48 L. ed. 505 (quot Mc- 
PASS 


SMUGGLING—SNEAK 


a motorman in a mine, whose duty it is to throw 
switches, make couplings, and keep a general look- 
out ahead on the track, and in various ways assist 
the motorman.$? 


SNAPSHOT. In railroad parlance, it is a con- 
dition of the air brakes that causes the brakes to 
go into emergency, when they are put on for an 
ordinary stop;5? also called an “undesired emergen- 
cy.’*3 It is said to be caused by a defective air 
brake.*# 


SNARE.*> A device said not to be ejusdem gen- 
eris with “net.”°° 

SNATCH BLOCK.’? An appliance made of iron 
and wood, having one removable side, with a clasp 
to it, and in the center a large pulley,** encased and 
inclosed in the frame, and with a swivel and hook 
to fasten it to a post;*® also described as a heavy 
block of wood attached to an upright stanchion by 
a line used to draw the grain into the leg extending 
from the hold of the boat to the elevator and up 
which the grain is drawn.?° 


SNEAK.°: [§ 1] A. As Noun. A mean, sneaking 


fellow. ; 
[§ 2] B. As Verb. To behave with meanness, 


Co., 76 Kan. 70, 90 P 760. 


79. Gillaspie v. United Iron Works 


(24) 572, 574); Co., 76 Kan. 70, 71, 90 P 760. 


eres Ris * teg. v. Cassidy, 9 N. B. 623, 625). [a] Construction and use de- 
smuggling. U. Sw. Sierra, S Porto Cen , , ; : esac - ‘ 
Rico Fed. 12, 23. [a] Similar definitions.—(1) “Im-| S¢¥iPed.——Gillaspie _v._ United_ Tron 
4 porting without paying the Works Co., 76 Kan. 70, 71, 90 P 760. 

ee ecier ace beer oeraners 3o| duties.” Curione v. U. S., 11 F.] 80, Gillaspie v. United Iron Works 
L. ed. 390 (quot iasen ee U 3. 37 EF. (2d) 471, 472 (speaking of liquor). Co., 76 Kan. 70, 90 P 760. 

(2d) 673, 674; U.S. v. Mitenell, 141] 2) “Deacon in his Digest of the} «gets 57 c. J. p 293. 
Fed. 666. 670)1; U. S. v. Sierra, 8 Criminal Law of England, adopts 

ec. z 2 esas ee eerae : pretty much the same _ definition, 81. Burns v. Vesta Coal Co., 223 


Porto Rico Fed. 12, 16 (‘fraudulently 
taking ete.’’). 


[a] Knowledge implied.—‘“‘The 
word . earries with it the im- 
plication of knowledge.” Dunbar v. 
(OD SAP SOE OO SS SG SIR, Base SOU ers 
39 L. ed. 390 [quot Musey v. U. S., 37 
Hien(2G)) 67s O14 IOP 1S.6 Veeecehelly 
141 Fed. 666, 670). 


70. See cases infra notes 71-73. 


Completion, elements and nature of 
offense as violation of customs laws 
see Customs Duties § 321. 


71. Imperial D. [quot Reg. v. Cas- 
sidy, 9 N. B. 623, 625]. 


{a] Defrauding revenue is gist of 
offense.—(1) “It is the secret and 
clandestine manner of the importa- 
tion with the intent to defraud the 
revenue; and not the nonpayment of 
or accounting for the duties prior to 
the importation which constitutes the 
gist of the offense.” U.S. v. Thomas, 
278 EF. Cas. No: 16,473,'2 Abb. 114, 4 
Ben. 370. (2) ‘‘The general test be- 
ing whether or not there is an intent 
to defraud the revenue.” The 
Przemysl, 23 HK. (2d) 3386, 340. (3) 
“The main ingredient of the offence 
SRN seems to be the defrauding 
the public revenues of the duties af- 
fixed to goods imported or exported.” 
Reg. v. Cassidy, 8 N. B. 623, 625. (4) 
“The specific intent to defraud the 
revenues: is essential to the crime of 
smuggling.” U.S. v. Sierra, 8 Porto 
Rico Fed. 12, 24. (5) ‘To constitute 
the offense there must be 
clandestine introduction . with 
intent to defraud the government.” 
San Antonio Light Pub. Co. v. Lewy, 
52 Tex. Civ: A. '22,°36, 113 SW 574, 


merely adding the words ‘or export- 


ing,’ Rége. v. Cassidy, 9 N- B: 623; 
625. 

73. Imperial D. [quot Reg. v. Cas- 
Sidy, 8 N. B. 623, 625]. 

74. MeCulioch: Commie ~D: >sLauot 


Grinnell v. Reg., 16 Can. S. C. 119, 135 
(quot Rex v. Jobes, (N. S.) [1926] 3 
DomLR 659, 661 [both cases using 
“difference” instead of ‘‘offense’’])]. 


_ [a] “his seems to imply a land- 
ing on shore.” Rex v. Jobes, (N. S.) 
[1926] 3 DomLR 659, 661. 


75. “Pole” 49 C. J. p 1070. 
76. WS. ists mCL929) 8.29127 (2) 
[quot Muska vy. Apel, (Wis.) 232 NW 


593, 594]. See also Fish § 48. 


77. Muska v. Apel, (Wis.) 232 NW 
593, 594. 


[a] Such construction held to ex- 
press legislative intent.—(1) It 
“would not be inconsistent with the 
manifest intention of the Legislature 
» . . but would on the contrary con- 
strue the statute to express its mani- 
fest intention, which was to prevent 
the use of any pole to hook into the 
body of fish and catch them by draw- 
ing the pole through the water.” 
Muska v. Apel, (Wis.) 232 NW 593, 
594. (2) “A pole with two hooks 
would constitute a literal compliance 
with the statute.” Muska v. Apel, 
supra. (3) “The pole with one hook 
attached constitutes as formidable an 
implement for catching fish by impal- 
ing them as does a pole with two 
hooks or a spear.’’ Muska v. Apel, 
supra. 


78. Gillaspie v. United Iron Works 


Pa. 473, 478, 72 A 800. 


82. Scott v. Atlantic Coast Line R. 
Co., 109 S. C. 471, 474, 96 SE 305. 


“Emergency” 20 C. J. p 499. 


83. Scott v. Atlantic Coast Line R. 
Coty 10S SMC.e4 717 474 96 2SEy S05: 


84. Scott v. Atlantic Coast Line 
R. Co., supra. 


“Brake” 9 C. J. p 318. 


85. See also Fish § 48; Tra 38 
Cyc 948]. Piel 
86. Jones v. Davies, [1898] 1 Q. B. 


405, 407 (construing Salmon Fisheries 
ects Gop) [86 & 387 Vict. ¢ 71] § 18 
subs. A : 


CNet. 35) C.. 5.00 F384. 


87. See Negligence § 176 text and 
notes 79, 80 (as appliance to which 
“attractive nuisance’ doctrine ap- 
plies). . 


8s. “Pulley” 51 © J. p 90. 


89. O’Leary v. Michigan State Tel. 
Co., 146 Mich. 243, 245,109 NW 434. 


[a] Operation and use described.— 
O’Leary v. Michigan State Tel, Cor, 
146 Mich. 248, 245, 109 NW 434, 


90. Connors vy. Great Northern El. 
co 90 App. Div. 311, 312, 85 NYS 


91. See also Sneaking post. 


92. Webster D. [quot B 
Mathews, 12 NYSt 74, 82). a aes 


_ [a] Such a designation of a person 
In a newspaper article tends to bring 
him into contempt, to degrade and 
disgrace him, and if untrue is a most 


y . = _ 
For later cases, developments and changes in the law see Annotations, same title and section number, 


SNHAK—SO 


servility; to crouch; to truckle;®* also to creep or 
steal away privately; to hide, especially in a mean 
and covertly manner;°* to withdraw meanly, as a 
person afraid, or ashamed to be seen.®® 


SNEAKING.®® Crouching; deficient in openness 
and courage; marked by cowardly concealment; 
mean; servile.®? 


SNOOKER. A game very much like pool,®s 
played on a pool table,®® with balls and eues and 
said to be a more scientific game. 


Phrase: “ ‘Snooker’ halls or parlors.’” 


SNOW.’ The aqueous vapor of the atmosphere 
precipitated in a crystalline form, and falling to the 
earth in flakes, each flake consisting of a distinct 
erystal, or more commonly of combinations of sep- 
arate crystals. 


SNOWFLAKE.® In its common and ordinary 
sense, a word understood to be descriptive of white- 
ness, lightness, and purity,® that cannot alone be ap- 
propriated as a trade-mark.‘ 


scandalous libel. 
12 NYSt 74, 82. 


“Sneaking” post. 


Byrnes v. Mathews, 9. 


103 CCA 424. 


“Rope” 54 C. J. p 1104. 
10. Bryson v. Gallo, 180 Fed. 70, 75, 


[58 C.5.]° 779 


Phrase: “Snowflake Biscuit.’ 


SNUB ROPES.® Guide lines for use in staying 
and balancing beams ‘in their descent from a der- 
rick platform are so called.1° 


SNUFF. As ordinarily understood it is tobacco 
which has been fermented, powdered, or pulverized, 
and is primarily intended to be taken by the nose, 
but may also be taken in the mouth for absorption 
by. the gums without mastication.14 


SO.'? [§ 1] A. As Adverb of Manner or Degree. 
The adverb “so” is defined to mean,!* as has been 
stated;'* in like manner;1> in the same manner;!& 
in this manner ;*” in this or that condition or state ;18 
in this way;!® referring to something previously 
mentioned;”° under these cireumstances;21 with 
reflex reference to something just asserted;2? and 
these are said to be the meanings in the ordinary 
and in the technical uses of the word.?* “So” has 
been held not interchangeable with “and.’’?4 


Phrases: .“‘So alter the boundaries,”?> “so ap- 
propriated,”?® “so called,”?7 “so completed,”?? “so 


State, supra]. 
23. Blanton v. State, supra: 


{a] Ordinarily and in indictment. 


Ladd, | —‘‘This is the ordinary way the word 


Weyman-Bruton Co. v. 


Fine cut chewing tobacco was 
held not to be “snuff.’—Weyman-Bru- 
ton Co. v. Ladd, 231 Fed. 898, 902 (con- 
[1913] © 271, pro- 


93. Webster D. [quot Byrnes v. 11. 

Mathews, 12 NYSt 74, 82]. 231 Fed. 898, 902. 
94 Webster D. [quot Byrnes v. [a] 

Mathews, supra]. 
95. Webster D. [quot Byrnes v. struing N. D.’L, 


Mathews, supra]. 

[a] “As to sneak away from com- 
pany.”—Webster D. [quot Byrnes v. 
Mathews, 12 NYSt 74, 82]. 


“ride” 29 C. J. p 349. 
96. See Sneak ante. 


97. Webster D. [quot Byrnes v. 
Mathews, 12 NYSt 74, 82]. 


98. “Pocl’”’ see Gaming § 29. 
99. “Pool table” 49 C. J. p 1080. 


1. Ross  v. State, (Ark.) 42 SW 
(2d) 376. 

[a] “But [played] with more balis 
twenty instead of fifteen, as in pool.” 
Ross v. State, (Ark.) 42 SW (2d) 376. 


2. Ross v. State, (Ark.) 42 SW 
(2d) 376. 

[a] Held not abhatable by circuit 
court as nuisance. Ross v. State, 
(Ark.) 42 SW (2d) 376. 


8. See Carriers § 1344 (accumula- 
tions of snow); Landlord and Tenant 
§ 903 (andlord’s liability for accumu- 
lation of snow); Master and Servant 
§ 923 text and notes 7, 9 (assumption 
of risk of dangers due to presence of 
snow); Municipal Corporations § 3707 
(removal of snow), §§ 1799-1806 (care 
required in connection with snow), 
§ 1841 (snow as concurrent cause of 
injury), § 1869 (liability of abutters 
for snow on sidewalk). 

4 Century D. 

5. See Snow ante. 

6. Larrabee v. Lewis, 67 Ga. 561, 
564, 44 AmR 735. 

[a] “When applied . . . to 
crackers and biscuit, it affirms un- 
questionably that they are white, 
light and pure.” Larrabee v. Lewis, 
67 Ga. 561, 564, 44 AmR 735. 


7. Larrabee v. Lewis, 67 Ga. 561, 
564, 44-AmR 735. See also Trade- 
Marks, Trade-Names and Unfair Com- 
petition [38 Cye 708-711]. 


8. Larrabee v. Lewis, 67 Ga. 561, 
564, 44 AmR 735. . 


hibiting sale of snuff). 

12. Seealso As 5C. J. p 597; Thus 
[38 Cye 302]. 

13.. Blanton v. State, 1 Wash. 265, 
269, 24 P 439. 

14. Webster D. 
State, supra]. 

15. Worcester D. [quot Chesa- 
peake, ete., R. Co. v.-Patton, 9! W. Va. 
648, 656]. 


[quot Blanton v. 


16. Webster D. [quot Blanton v. 
State, 1 Wash. 265, 269, 24 P 439]. 

17. Webster New Int. D. [quot 
Fuqua v. Mobile, (Ala.) 121 S 696, 
CWS 

18. Webster D. [quot Blanton v. 


State, 1 Wash. 265, 269, 24 P 439]. 

19. Webster D. [quot Fuqua v. 
Mobile, (Ala:) 121 S 696, 697; Blanton 
v. State, 1 Wash. 265, 269, 24 P 439]. 

20. Kephart v. Buddecke, 20 .Colo. 
Ay 546555, 80, P 501. See State v: 
Ketterman, 89 Wash. 264, 266, 154 P 
182 (construing phrase “so appro- 
priated” in larceny statute). 


[a] As pointing toe something 
preceding.—‘‘The words ‘so’ and ‘as 
aforesaid’ all point to something 
previously mentioned in the instru- 
ment.” Kephart v. Buddecke, 20 Colo. 
AMD AG. aos 60 UP sO. 


[b] Construed in bond.—The word 
“so,” as used ‘in a bond given by a 
bank and sureties to the state treas- 
urer, reciting that such treasurer 
would deposit certain moneys in the 
bank in question, and that the bank 
should keep, ete., all “said sums so 
deposited or to be deposited as afore- 
said,” held to point to something 
previously mentioned in the instru- 
ment, and the sureties on the bond are 
to be held liable for deposits in the 
bank at the time the bond was execut- 
ed. Kephart v. Buddecke, 20 Colo. A. 
546, 551, 5538, 80 P 501. 


21. Webster D. [quot Blanton _ v. 
State, 1 Wash. 265, 269, 24 P 439]. 


22. Webster D. [quot Blanton v. 


is understood, and it must be taken 
to mean the same thing when used in 
an indictment.” Blanton y. State, 1 


‘Wash. 265, 269, 24 P 439. 


24 Ritchie v. Webster, (B. C.) 35 
My ees 373, 374, [1917] 2 WestWkly 


“And’? 2. C. J.°p 1337. 


25. Fuqua v. Mobile, 219 Ala. 1, 121 
S 696, 697. 
26. St. Louis, etc., R. Co. v. Fowler, 


113 Mo. 458, 472, 20 SW 1069; Chicago, 
ete,, R. Co. v. Randolph Town-Site 
Co., 103 Mo. 451, 463, 15 SW 437; State 
ageorusr Pm 89 Wash. 264, 266, 154 P 
182. 


fa] Construed in statutes.—(1) 
In construing eminent-domain stat- 
ute, Rev. St. Mo. (1879) § 894; Rev. St. 
(1899) § 1266 providing that when the 
company condemning the land should 
pay to the clerk of the court the 
amount assessed by commissioners, it 
should be lawful for such company to 
hold the interest in the property so 
appropriated, the court said: “The 
words ‘so appropriated,’ as used in the 
statute cannot be held to imply that 
the appropriation had taken place at 
some preceding step in the proceeding, 
but must be referred to all the pro- 
ceedings crowned by the payment of 
the compensation—the last and essen- 
tial act in the condemnation.”  Chi- 
cago, etc., R. Co., v. Randolph Town- 
Site Co., 103 Mo. 451, 468, 15 SW 437. 
(2) In construing larceny statute, 
Rem. & Bal. Code § 2601, defining 
crime of larceny in four subdivisions, 
describing the taking, appropriating 
or keeping the property of and adding 
a fifth subdivision making guilty of 
larceny “every person who, knowing 
the same to have been ‘so appropriat- 
ed,’ shall receive or aid in selling or 
withholding any property wrongfully 
appropriated,’ the court said ‘‘the 
words ‘so appropriated’ in the fifth 
subdivision refer to the manner of 
the original larceny of property speci- 
fied in each and all of the preceding 
four subdivisions.” State v. Ketter- 
man, 89 Wash. 264, 266, 154 P 182. 


27. Beales v. Beales, 138 Sim. 592, 
86 EngCh 592, 60 Reprint 230. 


28. Great (Western RR. Co. wv. 
Halesowen R. Co., 52 L. J. Q. B. 4738, 
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delivered,’?® “so deposited as aforesaid,”*° “so de- 
31 “sq done and furnished,”*? 
employed,’*+ “so far intemperate as to impair 
health,”?® “so gave,’’?® “so. low as to be inconsistent 
with the public interest,’”®? “so made,’’** “so near,’”?® 
“so near thereto,”4° “so near thereunto as she may 
safely get,’”*1 “so offending,”4? “so organized,”** “so 
present,”** “so seized,”*® “so sold,”*® “so soon as, 
“so specifically devised,”*® “so that,”4° and “so to 


sires,” 


be deposited as aforesaid.’’>° 


“So as’>! forms a part of certain phrases that 
have received judicial interpretation,®>* imeluding the 
“So as not to endanger the pubhe health 


following :: 


479, 
[a] Held to import the doing of 
the thing in the manner and so as to 
satisfy the requirements previously 
prescribed. Great Western R. Co. v. 
Halesowen R. Co, 52 L. J: Q. B.-473, 
479. 
29, 
PERV Ae 


30, 


The ‘Santee, 21> hY “Casy, INo: 
2 Ben. 519, 524. 
Kephart v. Buddecke, 20 Colo. 


A. 546, 552, 80 P 501. 


{a] Held to refer to past deposits, 
when used in a bond given to guaran- 
tee safe keeping of state funds in a 
bank. Kephart v. Buddecke, 20 Colo. 
A. 546, 552, 80 P 501. 

31. Livingston v. Drew Lumber 
Co., 82 Fla. 508, 518, 90 S 466, 469. 


62:" Newell, vo Brill, -2%Cal= As 61, 
64,83 P 76. 
[a] Phrase “means done and fur- 


nished in accordance with the order 
and agreement .. . . previously 
referred to.” Newell v. Brill, 2 Cal. 
ARiG1, 64,683" P. 76. 

838. Smith v. Weaver, 75 N. J. L. 31, 
33, 66 A. 941. 


84. Davidson v. New Tabernacle 
Approved Soce., [1916] 2 K. B. 80, 87. 


35. Attna L. Ins. Co. v. Ward, 140 
AS a Onmot mlak SOC hMiA0, oo) Lv eGena tals 
4fina L. Ins. Co. v. Davey, 123 U.'S: 
739,-744, 8 SCt 331, 31 L. ed. 35. 


36.. Terrel v. Sayre, 3 N. J. L. 598, 
603. 
37. Bulkeley v. New York, etc., R. 


Co., 216 Mass. 432, 439, 103 NE 1033. 


38. Broughton vy. Sherman, 21 
Minn. 431, 433; Elmer v. Burgin, 2 N. 
J ta. 186, 193. 


39. In re Independent Pub. Co., 228 
Fed. 787, 788; U. S. v. Huff, 206 Fed. 
700, 705; U.S. v. Zavelo, 177 Fed. 536, 
538; Ex p. McLeod, 120 Fed. 130, 141. 


[a] In contempt statute—(1) In 
construing Jud. Code, 268 (Act 
Mareh 3 [1911] .¢ 231, 36-St. at Li. 11683 
(28 USCA § 3885]), providing that 
United States courts shall have power 
to punish contempts of their author- 
ity, in cases of misbehavior in their 
presence, or so near thereto as to ob- 
struct the administration of justice, 
etc. The court said: ‘“ ‘So near’ in the 
statute means not so far off or so dis- 
tant but what it may obstruct the ad- 
ministration of justice. It is not a 
question of linear measurement, but 
of probable effect.” In re Independent 
Pub. Co., 228 Fed. 787, 788. To same 
effect Ex p. McLeod, 120 Fed. 130, 141. 
(2) “‘So near the presence of the 
court as to obstruct the administra- 
tion of justice’ [in the above cited 
statute] applies to all the acts of mis- 
behavior whose natural tendency and 
effect is to interfere with the adminis- 
tration of justice, wherever the acts 


SO 


29 Cb. 
33 ao 


his 


“so due, 


AT 


may be committed.” U.S. v. Huff, 206 
Fed. 700, 705. (3) Held not required 
to be in immediate presence of court. 
U. S. v. Zavelo, 177 Fed. 536, 539. (4) 
“Ts not the judge ‘so near’ the court 
that whatever unlawfully influences 
him unlawfully influences the court?” 
Ex p. McLeod, supra [quot U. S. v. 
Huff, 206 Fed. 700, 707]. See also 
Contempt §§ 4, 68. 

49.. In re Savin, 131 U. S. 26702175, 
9 SCt 699, 33 lL. ed; 150; In re inde- 
pendent Pub. Co., 228 Fed. 787, 788; ; 
S. vie Ebuit, 206 Bedie700; /706r) 1 asin vi. 
Zavelo, 177 Fed. 536, 538; Hx p. Mic- 
Weod, 120 “Med... 130; t4is Wa Sasi. 
Anonymous, 21 Fed. 761, 771; Morgan 
v. State, 25 Ga. A. 83, 86, 105 SH 449. 


[a] As not necessarily meaning 
lace.—In construing U. S. Rev. St. § 
725 [U. S. Comp. St. (1901) p 583] pro- 
viding that the power to punish for 
contempt should not be construed to 
extend to any cases except the mis- 
behavior of any person or persons in 
the presence of the court, or “‘so near 
thereto as to obstruct the administra- 
tion of justice,’ the court said: “What 
is meant by the words ‘so near there- 
to’ has not been defined by judicial 
decision. They mean not the 
place where the ‘misbehavior’ is com- 
mitted, but the power of the ‘misbe- 
havior’ to harm the administration of 
justice.” Ex p. McLeod, 120 Fed. 130, 
141 [quot Morgan y. State, 26 Ga. A. 
83, 86, 105 SH 449 (construing Ga. Civ. 
Code (1910) § 46483 similar to Federal 
statute above cited) ]. 


oe The Hox, 83 Wn J.) Darceesamn- 
42, U. S: v. One Thousand Four 
Hundred and Twelve Gallons Dis- 


tiled Spirits, 27 F. Cas. No. 15,960, 
10 Blatchf. 428. 


43. Chesapeake, etc., R. Co. v. Pat- 
ton, 9 W. Va. 648, 656. 


ta]. “Such corporation, when so 
organized’ then, means ‘corporations 
of a like kind, when organized in a 
like manner.’ ae Cenuaian rajiie 
road corporations] may not be organ- 
ized in the same mannez, but they are 
‘organized in a like manner.’” Ches- 
apeake, etc., R. Co. v. Patton, 9 W. Va. 
648, 656. 


44. Com. v. Smith, 166 Mass. 370, 
374, 44 NE 508. 

45. Salt v. Tomlinson, [1911] 2 Kk. 
Bimeigilawso'G: 

46. Tomkinson v. Staight, 17 C. B. 
697, 705, 84 ECL 697. 

47. Toland v. Toland, 123 Cal. 140, 
143, 55 P 681. 


48. Giles v. Melsom, L. R. 6 H. L. 


24, 32. 


[a] Construed in will, the words, 
found “at the end of all the devises, 
‘ mean the same as if the 


try will permit.’ 


4 


and safety,’®? “so as to afford a safe and unobstruc- 
tive passageway for carriages and vehicles,”°’* and 
“so as to assist in providing for their needs.”°° 


“So far as” forms a part of the following phrases 
that have been judicially construed: “So far as ap-- 
plicable,”*° “so far as practieable,”®" “so far as the 
law allows,”®® and “so far as the laws of each coun- 


959 


“So long as” forms a part of the following phrases 
that have received interpretation by the courts: 
“For so long as she may be and remain sole and un- 


phrase had been ‘hereinbefore specifi-. 
cally devised.’’” Giles v. Melsom, L. 
RS GED. ve As 


49. Sheets v. Vandalia R. Co., 
Ind. A. 597, 127 NEX.609, 611. 


[a] As expressing condition.— 
“Under the common law, there are cer« 
tain words which by virtue of them- 
selves make an estate conditional; 
thus if a deed be made of certain lands 
5 ‘so that’ the grantee shall do or 
cause some act to be done, the gran- 
tee takes an estate upon condition 
without any other words being added, 
because these words in themselves 
contain a condition that the grantor 
and his heirs may re-enter.” Sheets 
Vv. Vandalia -R. Co., 74 Ind Ay 59%, 
127 NE 609, 611. 


50. Kephart v. Buddecke, 20 Colo. 
A. 546, 551, 80 R504: 

fa] As rendering phrase definite.— 
“The word ‘so’ and the words ‘as 
aforesaid’ with which it is associated 
were intended to render the, meaning 
of the words ‘deposited,’ and ‘to be 
deposited,’ definite.’ Kephart v. Bud- 
decke, 20 Colo. A. 546, 551, 80 P 501. 


S51. Fuqua v. Mobile, 219 Ala. 1, 121 
S 696;7697. 


[a] Construed in title of statute. 
—‘‘The language of the title is to al- 
ter the boundaries of Mobile ‘so as to 
include within the corporate limits’ 
new territory; the words ‘so as,’ in 
this connection, meaning ‘in this man- 
ner, or ‘in this way.’” Fuqua v.‘Mo- 
bite, 219 Ala. 1,°121 1S. 6964697 Feit 
Webster New Int. D.]. ‘ 


52. See cases infra notes 53-59. 


5S. Raffan v. Canadian Western 
Natural Gas Co., 7 Alta. Iu 459, 18 
DomLR .13, 15, 29 WestlR 161, 6 
WestWkly 1295. 


54. Elliott v. Winnipeg TBlectric 
R..Co., 56 Can. S. C. 560,577, 42 Dom 
LR_106,. [1918] 2 WestWkly 820 [rev 
28 Man. 363, 381, 38 DomLR 201}. 


55. Dupre v. Canada Sawdust Co., 
30 RevdeJur (Can.) 332. 


56. Lindsley vy. Denver, 64 Colo. 
444, 172 P 707,°710; “Mallett v. Den 
ver, 46 Colo. 487, 104 P 1088, 1039. 


57. Mulligan v. Seattle, 42 Wash. 
264, 267, 84 P 721. 


58. Davies v. Davies, 
SHO yoo 


[a] Held too vague.—Covenant to 
retire from a certain trade or busi- 
ness, “so far as the law allows,” held 
to be too vague for the court to en- 


74 


36 "Ch, D. 


force: Davies v. Davies, 36 Ch. D. 
Boo sous 
[b] “So long as the rules of law ' 


and equity will allow” contrasted.— 
Davies v. Davies, 36 Ch. D. 359, 387. 


59. In re Servas’ Estate, 169 Cal, 
240, 146 P 651, 654, AnnCas1916D 233. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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SO—SOAPSTONE 


married,’”’®° “so long as I ean do so,”*! “so long as the 
Sehene sg? og shall be used as a passageway, 62 bso 
long as she lives and is unmarried,’6? “so long o as 
she. remains my widow,’’®* “so lone as sha all be or 
remain unmarried after my decease,”®> “so long 
as. . . this contract remains in force,’’** “go 
long as the rules of law and equity will allow,”7 
“so Moke as the west wall shall stand,’’**® and “so Tong 
as . . . held and used for church purposes.’ 769 


“So much as” forms a part of the following phras- 
es that have been judicially construed: “So much 
as remains her property at her death,”7° “so 
much as shall remain,’"™! and “so much thereof as 
shall remain undisposed of and unspent.”7? 


. . 


[§ 2] B. As a Conjunction or Conjunctive Ad- 
verb, the term “so” means henee,’* or therefore;‘4 
and it is thus understood whenever what follows is 
an illustration of or conclusion from what has gone 
before.*> Moreover, the word is said to be equiva- 
lent to other words expressive of the idea of logical 
sequence.’® 


Phrases: “And so,”*? “so, if the murder was per- 
petrated with her knowledge, . . . sheisa prin- 
eipal,”“® and “ ‘so’ the deceased was killed.”’*°® 


60. Storey v. Storey, 125 Ill. 608,]381, 393, 7 P 872. 
611, 18 NE 329, 8 AmSR 417, 1 LRA| 7 Com. 
320. 374, 44 NE 503; 
61. Chisholm v. Chisholm, 46 N. S.}| Wash. T. 381, 392, 


27, 42, 2 DomUR 57. State, 1 Wash. 


v. Smith, 166 Mass. 
Leonard v. Terr., 
(Ned HCAS BSileh Muuone Wanye 

265, 86. 


[58 Crd) Fer 

SOAKAGE. The term as used in the laws and 
regulations relating to withdrawal of liquors from 
bonded warehouses, means the spirits which in course 
of time in the warehouse have been absorbed by the 
staves of the barrel containing it.®° 


SOAP. Any of the compounds of alkali with oil 
or fat which are known and used in the arts under 
that name.®1 


Soap pencil.*? An article composed of wood and 
soap, of which soap is the material of chief value, 
intended for cleaning spectacle and eye glass lenses 
and not belonging to the class of writing or mark- 
ing peneils.*4 


Soap stock. The resultant product of the treat- 
ment of crude cotton seed oil with caustie soda so- 
lution in the process of refining.S4 


SOAPSTONE.®® Soapstone, also called “French 
chalk,”*° is a soft magnesium mineral,§? or rock,’$ 
having a soapy feeling, presenting ovayish green, 
brown, and Maielk shades of color;’? a variety of 
tale,?® which consists of silica and magnesium;?? 
steatite,°? and so called from its soapy feeling 393 
when exposed to the air it rapidly hardens and be- 
comes very brittle.°4 


(2d) 673, 674. 


370, | 85. See also Silicon ante. 
2| Soap ante. 


Jenkins v. Johnson, 13 F. Cas. 
No. 7,271, 9) Blatch#. 526. 529) 


See also 


269, 24 P 439. 


62. Reese Howell Co. v. Brown, 48 [a] CGonstrued in closing averment ; 65 ORs, 1 ape tein, bk rin 
Utah 142, 158 P 684, 687. cf indictment.—In holding insufficient | .¢7), non poe ye Jee ite OF 
l 7D LR 169, 23 an indictment for murder which, aft- B®. Gas No 7.971 9 Blatchf 516 19 
63. Re Steele, Quae » “° | er an averment charging assault and aN aoe a , cs - old, A 
OntWR 52. malice therein, closed with a para- “Prench chalk” 27 C. J. p 905. 
64 Summit v. Yount, 109 Ind. 506,| graph “And so the jurors aforesaid Eye, aie ine Tene & 
509, 9 NE 582; Beatty v. Irwin, 35|do say that the [accused] . Li) ue eee pi dee eactacn s 
Ind. A. 238, 73 NE 926, 927; Scott v. | did kill and murder, contrary to the baie y : , Zs 


Murray, 218 Pa. 186, 187, 67 A 47. a 
; said 


form of the statute, ete.,’ 
“Dictionaries furnish us with 


, 


“Wiineral”’ see Mines and Minerals 
§§ 9-12. 


the court 


65. Nash v. Simpson, 78 Me. 142, 
147, 3. Al 53. 


66. Magnolia Metal Co. v. Gale, 189 
Mass: 124,133, 75 NEY 219: 


67. Davies v. Davies, 36 Ch. D. 359, 
387. 
[a] Held not too vague, in cove- 


nant to settle property in a certain 
line or family. Davies v. Davies, 36 
(lth, IBY IOS SG 


“So far as the law allows” 
trasted see supra note 58. 


con- 


68. Odd Fellows’ Hall Assoc. v. 
Hegele, 24 Or. 16, 22, 32 P 679. 

69. In re Copps Chapel M. HE. 
Church, 120 Oh? St. 309,319, 166 N& 
218. 

70. 


McClellan v. Larchar, 45 N. J. 
Bq. 17, 23; 16 A 269. 


71. Weaver v. Patterson, 92 N. J. 
Eq. 170, 173, 111 A 506. 


72. Mills v. Newberry, 112 Iil. 
130, 1 NE 156, 54 AmR 213. 


73. Clem v. State, 33 Ind. 418, 431. 


[a] “Bence” sometimes equiva- 
lent.—Clem v. State, 33 Ind. 418, 431. 


“tence” 29 C. J. p 347. 


74, Clem vy. State, 33 Ind. 418, 431; 
Leonard v. Terr., 2 Wash. T. 381, 393, 
HOEY tele 


[a] ‘“fherefore” sometimes equiv- 
alent.—Clem v. State, 33 Ind. 418, 431. 


“@Pherefore” [38 Cyc 281]. 
75. Clem v. State, 33 Ind. 418, 431. 
76. Leonard v. Terr., 2 Wash. T. 


123, 


no definition of the word ‘so’ that will 
fit the connection of this paragraph, 
except the word ‘therefore,’ or other 
words expressive of the idea of logi- 
cal sequence.’ Leonard v. Terr., 2 
Washi tise coo, ane, woes Cut and 
foll Blanton vy. + State, 1 Wash, 265, 
270, 24 P 439]. 


78. Clem v. State, 33 Ind. 418, 431. 


79. Blanton v. State, 1 Wash. 265, 
270, 24 P 439. 


[a] In holding indictment for mur- 
der insufficient, the court said: ‘It 
will not do for the grand jury to 
charge an assault or a shooting in the 
language of the statute, and then 
conclude that ‘so’ the deceased was 
killed.”’ Blanton v. State, 1 Wash. 
265, 270, 24 P 439. 


80. Bernheim Distilling Co.  v. 
Mayes, 268 Fed. 629, 630. 


[a] Allowance for “soakage.’— 
“The law and the regulations [for 
withdrawal from bonded warehouse] 
require a certain allowance to. be made 
for what is called ‘soakage’.’ Bern- 
heim Distilling Co. v. Mayes, 268 Fed. 
629, 630. 


81. Buckan v. McKesson, 
100, 108, 18 Blatchf. 485. 

g2. See also Customs Duties § 48 
MOO Ce aloo») 

83. U.S. v. American Express Co., 
131 Fed. 656 [aff 136 Fed. 594, 595, 69 
CCA 368]. 

“Pencil” 48 C. J. p 781. 


84. Temple Cotton Oil Co. v. South- 
ern Cotton Oil Co., 176 Ark. 17, 3 SW 


7 Fed. 


88. Webster D. [quot Okey v. Moy- 
ers, 117 Iowa 514, 515, 91 NW 7717; 


[a] Incinded by term “rock.”?— 
Okey v. Moyers, 117 Iowa 514, 515, 91 
IN Sic 


“Rock” 54 C. J. p 1099. 


89. Webster D. [quot Okey v. Moy- 
ers, 117 Lowa 514,505,992 INiWi Wi le 


96. Webster D. [quot Okey v. Moy- 
ers, Supra]; Jenkins v. Johnson, 13 
i. Cas. “Noy 7,271,090" Blateht, (5116, 592 


“Tale” "list Cye 668). 


91. Webster D. [quot Okey v. Moy- 
ers, Hal owa,. od) blo, SN Wie delle 
See Jenkins v. Johnson, 13 F. Cas. No. 
(atk Wee latehit 5iGia oa 19) C’composed 
chiefly of silica and magnesia”). 


“silica” ante. 


92. Jenkins v: Johnson; 13 KF. Cas. 
INOun (62 tila o me latch: 516, 519. Bee 
Okey v. Moyers, 117 Iowa 514, 515, 91 
NW 771 (where word is spelled ‘ ‘stae- 
tite’). 

“sSteatite” post. 


93. Okey v. Moyers, 
515, 91, NW. 771. 


{aJ Formation and use.—‘‘It forms 
extensive beds and is quarried for 
fireplace and for coarse _ utensils.” 
Webster D. [quot Okey v. Moyers, 117 
Towa 514, 515) 91 NW 7714. 


94. Spencer v. Bruner, 126 Mo. A. 
94, 97, 103 SW 578. 
_.[a] “During the process of this 
change, it is likely to crack and 
slough off.” Spencer v. Bruner, .126 
Mo. A. 94, 97,103 SW 578. 


117 Iowa 514, 
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SOBER.°® In its common and usual signifi- 
eation,®* the word means abstinent®? from, or mod- 
erate®® in, the use of intoxicating liquors;°® not 
overpowered by,! or temperate” in the use of spir- 
ituous liquors. Its synonyms are “abstemious,”* “ab- 
stinent,”* “temperate,”® and “unintoxicated.”® 


Phrases: “Drunk or sober,”’ “honest, sober driv- 
er,’”’® “sober and temperate.”® 5 


SOBERNESS.'° The term is said to be scarcely 
susceptible to any accurate definition for practical 
purposes, but sufficiently to define itself.*” 


SOBRANTEH. A Spanish word literally meaning 
“remainder ;”!*® and, in a Mexican land grant, the 


technical term for surplus.** 


SOBRE. A Spanish preposition having various 
significations,'® the general idea conveyed to the 
mind being that of something over or above or upon 
another;!® and it has been held to mean above; at 
the top;!7 near something else, but with a greater 


SOBER—SOCIAL 


Sobre juez,?1 in Spanish law, is a superior judge.”? 


SOCAGE. A species of tenure.”® In its most gen- 
eral and extensive signification, a tenure by any 
certain and determinate service,?* although by an- 
cient writers it is used in opposition to tenure by 
chivalry or knight service.?° 


SOCAGIUM IDEM EST QUOD SERVITIUM 
S0CZ.*° 


SOCIAL.27 Of or pertaining to companionship 
or mutual relationship of more or less like and equal 
individuals, or to society, especially human society 
or a social organism,?* or to the community as a 
body.?? 


Social club.2° In the Treasury Regulations?" 
issued pursuant to the Internal Revenue Acts,*? 
imposing a tax upon any amount paid as dues, initi- 
ation, or membership fees,** the term has been de- 
fined as meaning any organization which maintains 
quarters or arranges periodical dinners or meetings, 
for the purpose of affording its members an oppor- 


elevation and power;1® over;'® upon.?? 


95. Sober habits of insured see 
Life Insurance § 176. 

96. American Cigar Co. v. Fabach- 
er, 156 La. 182, 186, 100 S 299. 


[a] As not implying total absti- 
nence.—It “does not imply total ab- 
stinence from intoxicating liquors. 
The moderate, temperate use of in- 
toxicating liquors is consistent with 
sobriety.” Brockway v. Mutual Ben. 
LL. Ins. Go., 9 Fed: 249, 253. "lo same 
effect Wolf v. Mutual Ben. L. Ins. Co., 
30 F. Cas. No. 17,925a. - 


98. “Moderate” 40 C. J. p 1233. 


99. Brockway v. Mutual Ben. L. 
Ins. Co.9 sheds 2497 253. 


1. Standard D. [quot American Ci- 
gar Co. v. Fabacher, 156 La. 182, 186, 
100 S 299]; Webster D. [quot Wolf 
vi, Mutual Ben. I. Ins. Co., 30 H. Cas. 
No. 17,925a]. 


2. Webster D. [quot Wolf v. Mu- 
tual Ben. L. Ins. Co., supra]. 


“Temperate” [37 Cyc 1796]. 


3. Standard D. [quot American Ci- 
gar Co. v. Fabacher, 156 La. 182, 186, 
100 S 299]. 


4. Standard D. [quot American Ci- 
gar Co. v. Fabacher, supra]. 


5. Standard D. [quot American Ci- 
gar Co. v. Fabacher, supra]. 


6. Standard D. [quot American Ci- 
gar Co. v. Fabacher, supra]. 


7, Midland Valley R. Co. v. Ham- 
ilton, 84 Ark. 81, 87, 104 SW 540. 


KDrunk 119 ‘Co Ji. Dp) tod. 


8. American Cigar Co. v. Fabacher, 
156 La. 182, 186, 100 S 299. 


9. Brockway v. Mutual Ben. L. Ins. 
Co.,, 9 Fed. 249, 253; Wolf v. Mutual 
Ben. LE. ins! Co., 30 HH. Casi No. 27,- 
925a. 


{a] “The language does not imply 
total abstinence from intoxicating liq- 
uors. . But if a man use spir- 
ituous liquors to such an extent as 
to produce frequent intoxication, he 
is not sober and temperate.” Brock- 
way v. Mutual Ben. L. Ins. Co., 9 Fed. 
249, 253. To same effect Wolf v. Mu- 
tual Ben. L. Ins. Co., 30 F. Cas. No. 
1:7,925a, 


10. See also Drunkards § 4; 
ante. 


Sober 


11. Midland Valley R. Co. v. Ham- 
ilton, 84 Ark. 81, 87, 104 SW 540. 


[a] In criticizing instructions 
wherein trial court undertook to de- 
fine “‘soberness” and “drunkenness,” 
the Supreme Court said: ‘‘These in- 
structions, to some extent lacked ac- 
curacy, and were of little aid to the 
jury in determining from the evi- 
dence whether the plaintiff was drunk 
or sober. In fact, it may well be 
doubted whether these terms are sus- 
ceptible to any accurate definition 
for practical purposes. They suffi- 
ciently define themselves.” Midland 
Valley R. Co. v. Hamilton, 84 Ark. 
81, 87, 104 SW 540. 


“Drunkenness” see Drunkards § 4. 


12. Midland Valley R. Co. v. Ham- 
ilton, 84 Ark. 81, 87, 104 SW 540. 


13. Escriche Diccionario. 
“Remainder” 54 C. J. p 105. 


145) USS. Viana acinto suing Go. 
P25 MUS, 235) 2S enoe SO’ CoO. uo d mils 
ed. 747. 

“Surplus” [37 Cyc 612]. 

15. Ruis v. Chambers, 15 Tex. 586, 
592 [cit Salva Spanish Ac. D.]. 


dane Ruis v. Chambers, 15 Tex. 586, 


17. Newman D. [cit Ruis v. Cham- 
bers, supral. 


“Above” 1°C. J. p 339. 


arte Ruis v. Chambers, 15 Tex. 586, 
592. . 
[a] Idea of dominance.—‘Domin- 


andola [which literally means ‘domi- 
nating it’].” Ruis vy. Chambers, 15 
Pex. 586, 592. 


Near? 45 Cn J- Dy piiie 


19. Newman D. [cit Ruis v. Cham- 
bers; 15 Tex. 586, 592]. 


“Over” 46 C. J. p 1160. 


sue Ruis v. Chambers, 15 Tex. 586, 


“Upon” See On or Upon 46 C. J. p 
1095. 


21. “Juez 35 C. J.-p 125. 


22. Black L. D. [cit Las Partidas, 
Dies, he cess 


“Superior judge” 


see Judges § 2 
text and note 99. 


tunity of congregating for social intercourse.*# 


23. Bouvier L. D. 


“Feudal tenures” see Feudal 25 C. 
Je OSA: 


“Tenure” [38 Cyc 183]. 
24. Black L. D. 


[a] “Socage tenure, in England is 
the holding of certain lands in con- 
sideration of certain inferior services 
of ‘husbandry to be performed by the 
pone to the lord of the fee.” Black 


[b]. “Socage is of two sorts.”— 
(1) “Free socage where the services 
are not only certain, but honorable.” 
Bisck< Tob. (2) “Villein socage, 
where the services, though certain, 
are of a baser nature.” Black L. D. 


25. “Black Go): 
“Knight service” 35 C. J. p 916. 


26. A maxim meaning “Socage is 
the same as service of the plow.’ 
Peloubet Leg. Max. [cit Coke Litt. p 
86a]. 


“Socage” ante. 


27. See also Society post. 
28. Webster New Int. D. 
[a] Held not arbitrary word but 


descriptive; hence not properly ap- 
propriated as trade-mark. Social Reg- 
ister Assoc. v. Murphy, 128 Fed. 116, 
120 (in this connection distinguishing 
the renee te words ‘Social Regis- 
ter’)& 


29. Century D. : 

3G. “Club” see Clubs § 1. 

S31. Treasury Reg. art 5. F 

32. Revenue Act (1928) § 413 (a) 


{26 USCA § 872]; Revenue Acts 
(1924-and 1926) § 501 [26 USCA § 
872 note]; Revenue Acts (1918 and 
1921) § 801 (42 St. 291). 


33. See Internal Revenue § 166 
and Annotations thereto. 


34. Treasury Reg. art 5 [quot Th 
Cordon y. U. S., 46 F. (2d) 719, 723° 
Washington Club v. U. S., 38 F. (2d) 
130, 133; Bankers’ Club v. U. S.; 37 
FB. (2d) 982, 984; City Club of St. 
Louis v. U. S., 24 F. (2d) 743, 744: 
Aldine Club v. U. S., 65 Ct. Cl 315. 
319; Chemists’ Club v. U. S., 64 Ct 
Cl. 156, 160]. See Los Angeles City 
Club v. Welch, 44 F. (2d) 23 


For later cases, developments and changes in the law see Annotations, same title and section number, 


. 


3 
¥ 


SOCIAL 


Social democratic party. In United States poli- 
ties, a socialistic party organized in 1897 and later 
merged in the Socialist party.2® The name has been 
held to be so nearly the “same or substantially the 
same” as the name “Democratic Party” as to make 
the use thereof unauthorized under the New York 
Election Law.?® : 


Social enjoyment.*7 A very comprehensive term, 
which in its largest sense, means all enjoyment that 
gives pleasure to more than one person, and ineludes 
both sexes.** Balls, parties, dances, horse-races, 
gambling, feasting and drinking are all social en- 
joyments.®® 

Social insurance. A form of insurance*® which, 
it is said, is lately being extensively organized;*1 
and which covers insurance referred to under the 
head: Unemployment, old age pensions, mothers’ 
and orphans’ pensions, sickness, among others.*? 


Social science. The science*? which concerns it- 
self with questions relating to public health, educa- 
tion, labor, punishment of crime, reformation of 
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criminals, pauperism and the like.‘4 


Social settlement.*® It is said that, as a designa- 
tion applied to organizations or societies engaged 
in charitable or philanthropic work, the term is of 
comparatively recent origin;*® and that its precise 
legal definition is not free from difficulty;47 but it 
has been defined as a house or settlement,*® espe- 
cially in the poorer districts of a large city, where 
men and women of education reside to better, by 
example and aid, the lives of those about them;*® 
a residence®® of persons engaged in social and neigh- 
borhood work;°! the settled place of abode®? or 
residence of a group of persons concerning them- 
selves with the social condition or well-being of the 
inhabitants of the district where they live;®? but 
in giving the last two definitions, the court charac- 
terized them as not sufficiently precise.** 


Other phrases: “Newport Social Index,’’®* “social 
and neighborhood work,”°* “social, athletic or sport- 
ing club or organization,”®? “social events,’®® “so- 
cial gossip,”®® “social habits, customs and prejudic- 


purpose of this motion, the court 


fa] Important qualification.— 
“Unless its social features are not a 
material purpose of the organization, 
but are subordinate and merely in- 
cidental to the active furtherance of 
a different and predominant purpose.” 
Treasury Reg. art 5 [cit The Cordon 
v. U. S46 F. (2d) 719, 723, and quot 
Washington Club v. U. S., 38 F. (2d) 
tO. wiooeebankers: Club, Vv. U.S: 30. a. 
(2d) 982, 985; City Club of St. Louis 
v. U. S., 24 EF. (2d) 743, 744; Aldine 
Clubiivy. ges; .6o>.Ct.5:Cl 315. 3ugy 
Chemists’ Club v. U. S., 64 Ct. Cl. 156, 
160]. 


{[b] Another definition.—‘‘An as- 
sociation organized for the purpose 
of enabling its members to meet on 
equal terms, and to cultivate good fel- 
lowship and friendly intercourse.” 
City Club of St. Louis v. U.'S., 24 F. 
(2d) 748, 745 (remarking: “The term 
ot)... “has Vnot,often. been defined. 
It evidently has no peculiar legal 
meaning”’). 


[c] Held not to be “social club” 
within statute.—(1) City club whose 
avowed object is the “investigation, 
discussion, and improvement of mu- 
nicipal conditions and affairs in the 
city.” City Club of St. Louis v. U. 
S., 24 F. (2d) 743, 745. (2) Club de- 
voted to interests of chemists or 
those in chemical pursuits. Chem- 
Aste Club Wal s. 64 Cte Cl 156, L671. 
(3) Club in large city whose pur- 
pose is the improvement of political, 
social, and economical conditions of 
the community. Los Angeles City 
Club v. Welch, 44 F. (2d) 239 (first 
case). (4) Club whose primary pur- 
pose is the improvement of members 
along cultural and educational lines. 
Washington Club v. U. S., 38 F.. (2d) 
130, 134. (5) Luncheon club. Bank- 
ers’ Club v. U. S., 37 F. (2d) 982, 985 
(for bankers, other business execu- 
tives, and professional men); Aldine 
Clubiv. WU. S., 65. Ct: Cl. 315, 320° .(Cfor 
business men in certain district). 
(6) Women’s club whose predominat- 
ing purpose is to foster the arts and 
whose social features are immaterial, 
subordinate and incidental to the tune 

ne 


therance of its main purpose. 
Cordon v. U. S., 46 F. (2d) 719, 723, 
"924, 


35. Webster New Int. D. See In 
re Social Democratic Party, 182 N. Y. 
442, 446, 75 NE 415. 


36. In re Social Democratic Party, 
182 N. Y. 442, 452, 75 NH 415 (Hlec- 


tion L. (1896) c 909 
37. “Enjoyment” 


38. 
Charter, 2 
666, 667. 


[a] In refusing association char- 
ter for indefiniteness in expressing 
the purposes of the society, the court 
said: “The words ‘social enjoyment’ 
are too comprehensive. The sort or 
kind of social enjoyment should be 
expressed. The court must 
certify that the purposes are not only 
lawful, but that they are not injuri- 
ous to the community.’ How can we 
so certify unless we know what the 
association intends to do?’ In re 
Nether Providence Assoc. Charter, 2 
Pa. Dist. 702, 12 Pa. Co. 666, 667. 


39. In re Nether Providence As- 
Soc... Charter: "2 Pal eDist: 702,12) .Pa- 
Co. 666, 667. 


40. “Insurance” see Insurance § 1. 


41. Smythe v. Home L., ete., Ins. 
Co., 134 La. 368, 371, 64 S 142. 


42. Smythe v. Home L., etc., Ins. 
Co., supra. See also specific insur- 
ance titles listed in cross references 
i Spann Sep: Sie. 


43. “Science” 56 C. J. p 862. 


44. Century D. [quot Peo. v. Mon- 
roe, 40 Misc. 286, 288, 81 NYS 972]. 


45. Exempt, as charitable institu- 
tion, from: 
Special assessment for improvement 
see Municipal Corporations § 2907. 


Taxation see Taxation [37 Cyc 926]. 


46. In re Young Women’s Chris- 
tion Assoc., 141 NYS 260, 261. See 
Peo. v. Monroe, 40 Mise. 286, 287, 81 
NYS 972. 


[a] Not yet in dictionaries.—‘‘It 
is a term that has not yet found its 
way into the dictionaries, nor do the 
legisiative records and debates fur- 
nish a guide to the meaning intend- 
ed.” Peo. v. Monroe, 40 Misc. 286, 
287; 81 NYS 972 (construing L. [1902] 
ec 605 § 1 amending L. [1887] ec 696). 


47. In re Young Women’s Chris- 
tion Assoc., 141 NYS 260, 261; Peo. 
v. Monroe, 40 Misc. 286, 287, 81 NYS 
972. 

[a] Atloss for precise definition.— 
“Were a precise definition of the term 
‘social settlement’ necessary for the 


§ 56). 
20 C. J. p 1263. 


In re Nether Providence Assoc. 
Pane DiSty On wetiZePaanCo-: 


might find itself at a loss to make 
it.” Peo. v. Monroe, 40 Misc. 286, 287, 
81 NYS 972. 


48. “Settlement” 57 C. J. p 531. 
49. Webster New Int. D. 


{a] “It seems to imply a fixed lo- 
cality to be benefited, by supplying 
those in need of help, moral, physical 
and educational. It appears to have 
in mind the poor and needy in a giv- 
en locality.” In re Young Women’s 
Christian Assoc., 141 NYS 260, 261. 


50. “Residence” 54 C. J. p 704. 


51. Peo. v. Monroe, 40 Misc. 286, 
288, 81 NYS 972. ‘ 


“Social work” infra note 63 [a]. 
52.) “Abode?! 1-Co-J- ps0 


53. Peo. v. Monroe, 40 Misc. 286, 
288, 81 NYS 972. 


[a] Held not to be social settle- 
ment within L. (1907) ¢ 135, and L. 
(1902) c 605 § 1 Am. L. (1887) c 696, 
exempting social settlements from 
water assessments or charges: (1) 
A church. Peo. v. Monroe, 40 Misc. 
286, 289, 81 NYS 972 (“It needs no 
argument to show that the relator, 
the church, is not itself a social set- 
tlement, however broadly or narrow- 
ly we may define that term’). (2) 
A Y. W. C. A. building. In re Young 
Women’s Christian Assoc., 141 NYS 
260, 261. 


54. Peo. v. Monroe, 40 Misc. 286, 
288, 81 NYS 972. 


55. Social Register Assoc. v. Mur- 
phy, 128 Fed. 116, 120. 
[a] As title of publication held 


not to infringe on titles: “Social Reg- 
ister, Summer,” or “Social Register, 
Visiting Index.” Social Register As- 
soc. v. Murphy, 128 Fed. 116. 


56. Peo. v. Monroe, 40 Misc. 
288, 81 NYS 972. 


57. Treasury Reg. art 4 [quot Los 
Angeles City Club v. Welch, 44 F. 
(2d) 239; Bankers’ Club v. U. S., 37 
KF. (2d) 982, 984. See City Club of 
St.-Louis v. U. S., 24 F. (2d) 743, 744 
(“sociak-. & ~«.club~ ore -oreaniza— 
tion’). 

58. Social Register Assoc. v. Mur- 
phy, 128 Fed. 116, 120. 


59. Social Register Assoc. y. Mur- 
phy, supra. 


286, 


784 [58 C.J.] 


es,”6 “Social Register,”®! “social 
“social work.’’®? 


SOCIAL CLUB.°* 

SOCIAL ENJOYMENT.*® 
SOCIAL INSURANCE.°* 
SOCIAL SCIENCE.°* 
SOCIAL SETTLEMENT.®S 
SOCIETY. 


Phrases: “Loss of society,’ and “society or com- 


panionship.”*? 


relations,’’®? and 


[§ 1] A. In General. 
ship; company; fellowship;°® the relationship of 
men to one another when associated in any way.'° 


SOCIAL—SOCIETY 


eral. 


An association,74 or company,’® of persons 
(generally not incorporated) united together for any 


mutual or common purpose; a church;‘® any com- 
munity of individuals which unite together by a 
common bond of nearness or intercourse;** a num- 
ber of persons united together by mutual consent, 
in order to deliberate, determine, and act jointly for 
some common purpose;*$ the persons collectively 
considered, who live in any region or in any period ;7° 
those persons collectively who are united by a com- 


Companion- 


mon bond of neighborhood and intercourse,*° and 
who recognize one another as associates, friends, and 
acquaintances.®1 


Society of Jesus. A religious order known as the 


“Jesuit Order,” founded by Ignatius Loyola.*? 


[§ 2] B. As Collection of Persons‘*—1. In Gen- 


60. Flood v. News, etc., Co., 71 S. 
C. 112, 119, 50 SE 637, 4 AnnCas 685. 


61. Social Register Assoc. v. Mur- 
phy, 128 Fed. 116, 120; Social Reg- 
ister Assoc. v. Howard, 60 Fed. 270, 
271. 

[a] Meld arbitrary words which 
may kecome trade-mark.— ‘These 
words are clearly selected 
arbitrarily . . and cannot be 
properly calied descriptive in any 
sense. Hence the words, when chos- 
en, associated together . . . be- 
come a trade-mark.” Social Register 
Assoc. v. Howard, 60 Fed. 270, 271 
[quot Social Register Assoc. v. Mur- 
phy, 128 Fed. 116, 120]. See also 
Trade-Marks, Trade-Names and Un- 
fair Competition [38 Cyc 708-718]. 


62. Flood v. News, etc., Co., 71 S. 
Gide, 17, 50’ SE 6387, 4 AnnCas! 685. 


63. Peo. v. Monroe, 40 Misc. 286, 


288, 81 NYS.972. 


[a] “Work for the betterment of 
a district or neighborhood, other than 
religious.” Peo. v. Monroe, 40 Misc. 
286, 288, 81 NYS 972. 


64. See Social ante. 
65. See Social ante. 
66. See Social ante, 
67. See Social ante. 
68. See Social ante, 
69. Century D.; Webster D. [bott 


quot Flood v. News, ete., Co., 71 S. C. 
112, 118, 50 SE 637, 4 AnnCas 685]. 
See Furnish v. Missouri Pac. R. Co., 
102 Mo. 669, 676, 15 SW 315, 22 AmSR 
800. 


“Company” 12 C. J. p 221. 


70. Webster D. [quot Flood v. 
INGISHRELC., CO. Tass @. LD aS eb) 
SE 637, 4 AnnCas 685]. 


71. Furnish v. Missouri .Pac. R. 
Go., 102 Mo. 669, 676, 15 SW 315, 22 
AmSR 800; Golden v. R. L. Greene 
Paper Co., 44 R. I. 231, 234, 116 A 579, 
21 ALR 514. 


[a] Koss cf wife’s seciety resuit- 
ing from tort.—‘By the term ‘socie- 
ty’ in this connection is meant such 
capacities for usefulness, aid, and 
comfort as a wife which she possess- 
ed at the time of the injury.” . Fur- 
nish v. Missouri Pac. R. Co., 102 Mo. 
669, 676, 15 SW 315, 22 AmSR 800 
[quot Golden v. R. Ll. Greene Paper 
Cor, 44 Res 28k) 234) 26 A 579 2a 
ALR 1514]. See also Husband and 
Wife § 687 text and notes 5-17. 


72. Furnish. v. Missouri Pac. R. 
Cor, LOZ eG. 660; 867.6,— Lomi solid yee 
AmSR 800. 


73. Cross references: 

Agriculture §§ 4-26 (agricultural so- 
cieties). 

Animals §§ 243-248 (societies for pre- 
vention of cruelty to animals). 

Associations § 1. 

Beneficial Associations § 1. 


Building and Loan Associations 9 C. 
Jip. SAGs 

Charities § 9 (charitable corpora- 
tions, associations, societies, and in- 
stitutions). 

Clubs. di Ce eapaged. 


Husband and Wife § 687 text and 
notes 5-17 (husband’s right of ac- 
tion for loss of wife’s society and 
consortium), § 693 (wife’s right of 

: aeyen for loss of husband’s socie- 
ty.). 

Infants § 24 (societies for care and 
protection of infants). 

Mutual Benefit Insurance 45 C. J. p 1. 

Partnership 47 C. J. p 619. 

Physicians and Surgeons §§ 216-222 
(medical societies). 

Religious Societies §§ 1-3. 


74 Black L. D.; New York Coun- 
ty Medical Assoc. v. New York, 32 
Mise? 116; 117) 65 NYS) 538di>) Mericesy. 
Maxwell, 28 Pa. 28, 38;. Sovereign 
Camp W. O. W. v. Downer, (Tex. Civ. 
A.) 241 SW 228, 230; In-re Curtis’ 
Hust., 88 Vt. 445, 92 A 965, 968 [quot 
Cyc]. See State v. Steele, 37 Minn. 
428, 429, 34 NW 903 (distinguished 
from. legally created corporation). 


[a] “Association” equivalent or 
synonymous.—(1) “Association and 
society are convertible terms.” New 
York County Medical Assoc. v. New 
York, 32 Misc. 116, 117, 65 NYS 531. 
(2) In construing insurance statute, 
the court said: “In various-sections 
of the act of 19138, [Vernon’s Sayles’ 
St. (1914) tit 71 ¢ 7] the words fas- 
sociation and society] are used inter- 
changeably.” Sovereign Camp W. O. 
W. v. Downer, (Tex. Civ. A.) 241 SW 
28, 280. (3) In construing statute, 
overning gifts and using the words 
society, church, association, or con- 
gregation,’ the court said: “We are 
not to infer from this language that 
a ‘society’ is not an ‘association.’ ” 
Price vy. Maxwell, 28 Pa! 23, 38. (4) 
“The words ‘association’ and ‘society’ 
are ordinarily regarded as synony- 
mous.” Sovereign Camp W. O. W. v. 
Downer, (Tex. Civ. A.) 241 SW 228, 


‘ 
230. 


2 
ss 
5 
“ 


[b] Held to include: “Bodies of 
men united for the advancement of 
religion and learning and for other 
pious and charitable purposes.’ In 
re Curtis’ Hstate, 88 Vt. 445, 92 A 


965, 968 (under tax exemption stat- 
ute). 


“Association” see Associations § 1. 


75. Black L..D. Inre Curtis’ Hst, 
88 Vt. 445, 92 A 965, 968 [quot Cyc]. 


76. Josey v. Union Loan, etc., Co., 
106 Ga. 608, 611, 32 SE 628; Bates v. 
Schillinger, 128 Me. 14, 17, 145 A 395: 
In re Douglass, 94 Neb. 280, 143 \NW 
299, 300, AnnCas1914D 447; Green- 
land Church, ete., Soc. v. Hatch, 48 
N. H. 893, 396. See also Religious 
Societies § 2. 


[a] “Church” equivalent.—‘‘It is 
a matter of common observation that 
the terms ‘church’ and ‘society’ are 
popularly used to express the same 
thine’ \Josey, v.' Union 1. een. or, 
106 Ga. 608, 611, 32 SE 628; Bates v. 
Schillinger, 128 Me. 14, 17, 145 A 395; 
Greenland Church, etc., Soc. v. Hatch, 
48 N. H. 393, 396. To same effect In 
re Douglass, 94 Neb. 280, 143 NW 299, 
300, AnnCasi914D 447, 


“Church li ©. sap Oe 


V7. Webster BD.  fquot.-Mood, ay 
News; €tce., !Cot,o (a soe Cz Alar ise oO 
SH 637, 4 AnnCas 685]. 


“Community” 12 C. J. p 214. 


78. Bouvier L. D. [quot In re Cur- 
tis’ Eist., 88 Vt. 445, 92 A 965, 968]. 


79. Webster D. [quot Flood v. 
INGWiS; MetCa 7 COs, ily Say Cranlaans mesons Oy 
SE 637, 4 AnnCas 685]. 


80. Century D. [quot Flood v. 
News, ete., Co., supra]. 


a1, , Century DD. wiauot MAMlood tay. 
News, etc., Co., supra]. 


[a] Similar definition.—‘Those 
who recognize each other as friends 
and acquaintances.” Webster D. 
[quot Flood v. News, etc., Co., 71 S. 
C. 112, 118, 50 SE 6387, 4 AnnCas 685], 


82. Coleman y. O’Leary, 114 Ky. 


388, 404, 70 SW 1068. 


[aj] Organization and purposes.— 
(1) “It is understood to be composed 
of missionary and teaching priests 
of the Roman Catholie faith.” Cole- 
man v. O'Leary, 114 Ky. 388, 404, 70 
SW 1068. .(2) “As we understand it, 
there is no iegally incorporated body. 
but the members are bound only by 
their vovss of poverty, chastity, and 
obedience, and, after the second novi- 
tiate, by a fourth vow requiring them 
to go wherever the pope may seni 
them for missionary duty. “They are 
governed by a general, and the socie- 
ty has been established in the United 
States for many years, but this rec- 
ord does not disclose the headquar- 
ters of the society, or the names of 
any of its officers” Coleman v. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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Other phrases: “Association or society,’° “char- 
itable society,”’+ “for the said society,”’® “fraternal 
benefit society, 86 “incorporated medical society,”’7 
or congregation,”s’, 
“society holding land, ve sand “society instituted for 
fine arts exclusively ;”?° 
“societies or institutions within this state.’’91 


“society, church, association, 


purposes of 


[§ 3] 2. Referring to Social Status. Used in con- 
nection with a person’s social relations®? the word 
has been said to mean the class with which he min- 


gles.°3 


Phrases, in which the word is used as an adjec- 
“Society events,”’®* “society gossip,?® “Society 
and “Society Visiting . 


tive: 
List,”°® “society purposes, 
Hast. 


997 


[§ 4] 3. In a Wider Sense, the community or pub- 


O’Leary, 114 Ky. 388, 70 SW 1068 
(holding bequest to the society for 
the purposes of education or religion 
invalid as not to an identified or as- 
certainable object). 


83. State v. Steele, 37 Minn. 428, 
429, 34 NW 903. 

[a] Not merely synonymous for 
“corporation.’’—State v. Steele, 37 
Minn. 428, 429, 34 NW 903. 

[b] “Corporation” distinguished. 


—‘‘They are words of a different im- 
ports te = othey refer »: 4 860) 
something other than legally created 


corporations.” State -v. Steele, 37 
Minn. 428, 430, 34 NW 903. 
84. In re Curtis’ Est., 88 Vt. 445, 


92 A 965, 968. See also Charities § 9. 


[a] “Persons thus associated for 
a purpose that is charitable would, 
ex vi termini, be a charitable socie- 


ty.” iin re Curtis’ Hst., 88 Vt. 445, 
SZ A 965, 968. 
85. Bates vy. Schillinger, 128 Me. 


14, 20, 145 A 395. 


86. Sovereign Camp W. O. W. Vv. 
Downer, (Tex. Civ. A.) 241 SW 228, 
230. See also Beneficial Associations 


Sjealle 


[a] “Fraternal beneficiary asso- 
ciations” equivalent.—Sovereign 
Camp W. O. W. vy. Downer, (Tex. Civ. 
A.) 241 SW 228, 230. 


87. New York County Medical As- 
SoG VaweNews work, sce Muse 106, TL, 
65 NYS 531. See also Physicians and 


Surgeons § 216 et seq. 


88. 
38. 


89. Baptist Female College v. Bar- 
ren County Bd. of Education, 190 Ky. 
Db, 572, 228 Sw 19. 


fa] As construed in reversion 
statute, Ky. St. § 323, the word “so- 
ciety” hela limited to ‘religious socie- 


Price v. Maxwell, 28 Pa. 23, 


ties. Baptist Female College v. Bar- 
ren County Bd. of Education, 190 Ky. 
565, 5738, 228 SW 19. 


90. Royal College of Music v. St. 
Westminster Vestry, [1898] 1 Q. B. 


809, 817. 

91. Cumberland Presbyterian 
Church v. Burbank, 199 Iowa 739, 741, 
202 NW 834. 

[a] Held not such _ society.— 


Where devise to a Kentucky corpo- 
ration, organized for religious pur- 


[58 Cy J.—b0] 


ies? 
FERUNTO.? 


and 


um_ sulphide ;° 


[58 C.J.] 785 


° the people in general. 
SOCII MEI SOCIUS MEUS SOCIUS NON EST.2 


SODALES LEGEM QUAM VOLENT, DUM NE 
QUID EX PUBLICA LEGE CORRUMPANT, SIBI 


SODIUM SULPHYDRATE. A chemical com- 
pound, relatively new as an article of commerce,* pro- 
duced by the action of hydrogen sulphide on sodi- 
and was used to denitrate cellulose 
esters in the manufacture of artificial silk.® 


SOD OIL. The oil’ which has been fulled into 


skins during the operation of tanning, and has been 
subsequently washed out with soda;° 
dressing leather.® 


used only in 


SODOMIE HST CRIME DE MAJESTIE VERS 


poses, and ‘having local churches or 
branches in Iowa which were incor- 
porated under Iowa laws, did not 
designate a local corporation as bene- 
ficiary with directions to expend the 
funds in Iowa, such corporation held 
not one of the “societies or institu- 
tions within this state,’ within Acts 
39th Gen. Assem. c 88 § 3 subd (b) 
so as to be entitled to exemption 
from inheritance tax. Cumberland 
Presbyterian Church v. Burbank, 199 
Iowa 739, 748, 744, 202 NW 834. 


92. Flood v. News, ete., Co., 71 S. 
C..112, 117,50 SE 637, 4 AnnCas 685. 


[a] Meld not arbitrary word but 
descriptive; hence not properly ap- 
propriated as trade-mark. Social 
Register Assoc. v. Murphy, 128 Fed 
116, 120 (in this connection distin- 
guishing the associated words ‘Social 
Register’). See also Trade-Marks, 
Trade-Names and Unfair Competi- 
tion [38 Cye 708-718]. 


93. Flood v. News, etc., 


(Ce. TAS Li XO) SIR ici 
[a] More specifically, ‘‘the class 
from which if he marries, he 
selects his' wife; the class of people 
with whose children his children go 


rots Yaw iS), 
4 AnnCas 685. 


to school.” Flood v. News, etc., Co., 
(iS: Ce lig 117,750 SE 63%, 4 AnnCas 
685. 

$4. Social Register Assoc. v. Mur- 
phy 028. Ned. 116,220: 

95. Social Register Assoc. v. Mur- 
phy, supra. 

96. Social Register Assoc. v. Mur- 
phy, supra. 

97. Sommers v. Reynolds, 103 
Mich. 307, 312, 61 NW 501. 

98. Social Register Assoc. v. Mur- 
phy, 128 Fed. 116, 120. 

99. Black L. D 

“Public” 50 C. J. p 844. 

1. Black L. D. See Hay v. Ben- 
mett, 53D. 271; 2873733) NE 645; 
Goudy aves talls 3G ail: 313 319. 

[a]’ Broad collective sense.—(1) 
In construing language used to’ dis- 


tinguish the position, as regards judi- 
cial sales, of the third persons from 
that occupied by parties to the pro- 
ceedings, the court said: ‘Society 
should be able to rely upon the judg- 
ments and decrees of its courts, and, 
although it knows they are liable to 
be reversed, yet it has a right so 


LE ROY CELESTRE.1° 


Jong as they stand, to presume that 
they have been properly rendered.” 
Goudy v:, Hall, 36 011, 303) 319) laaor, 
Hay v. Bennett, 153 Ill. 271,- 287, 38 


NE 645]. (2) “The word ‘society’ 
found in the quotation is used as 


synonymous with third persons, 
strangers to the decree.” 
Bennett, supra. 


, “People” 48 C. J. p 805. 
Be wy meaning 


or 
Hay v. 


maxim “The part- 


ner of my partner igs not my part- 
ner. 42 Bouvier Lt Dwilcite Die 50 eT. 
4703 Landley] Partn. 1. 


[a] Applied in: Fitch v. Harring- 
tous 13 Gray (Mass.) 468, 472, 74 AmD 
641. 


3. A maxim meaning “Lets com- 
panions make for themselves what 
law they please, so they do not abuse 
anything of the public law.” Morgan 
Leg. Max. :[cit Halkerstone Leg. 
Max. J. 


Bo, GLANt, Vig Wie Soe. Custy Ale caibs 
16. 


silent on it.—‘'The 
of chemistry is silent on 
Grant Ware) ansee 


[a] Chemistry 
literature 
sodium sulphydrate.” 
12 (Cust, Ave 205.) 2G: 

5s (Grantyvs Ua ros, eke CUS eeAte aula 
216. 


[a] How produced.—"The sulphyd- 
rate is produced by replacing the 
sodium atom by the hydrogen atom 


in order to ‘reduce the alkalinity of 
the sodium sulphide.” Grant v. U. 
Sia s@uiste JAG 2aoy* 2ali6s 


[b] “Sofium eulphide” not the 
same although closely related. Grant 


Vo Ua) Se UeNCus tesa 2a Gs 

Ga Grant. Usisset2: GustacAnecwlos 
216. 

fa] “No other use is known for it 


except in the artificial silk manufac- 


turing process, which is a new in- 
dustry.¥-'Grant v. U.S., 12 Cust: A. 
2115, “216; 


Te Ole 26 Ch Sap LO ei. 

g. U.S, v. Leonard, 100 Fed. 288. 

[a] “Wool grease” compared.— 
U. S. v. Leonard, 100 F. 288. . 

“wool grease” [40 Cyc 2800]. 

9. U. S. v. Leonard, 100 Fed. 288. 

16. A maxim meaning “Sodomy is 
high treason against the King of 
Heaven.” Peloubet Leg. Max. [cit 
3 Inst. 58]. 
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SODOMY 


By Joun H. Linton 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 787] 


ANALYSIS 
I. DEFINITION [§ 1] p 787 


Il, NATURE AND ELEMENTS OF OFFENSE [§§ 2-6] p 788 
A. In General [§ 2] p 788 
B. Assault [§ 3] p 789 
C. Aperture [§ 4] p 789 
D. Penetration [§ 5] p 790 
E. Emission of Seed [§ 6] p 790 


Il. PARTIES LIABLE [§§ 7-8] p 790 
A. Principals [§ 7] p 790 
B. Others Present [§ 8] p 790 


IV. INDICTMENT AND INFORMATION [§§ 9-12] p 791 
A. In General [§ 9] p 791 
B. Description of Accused [§ 10] p 791 
C. Statement of Offense [§§ 11-12] p 791 
1. In General [§ 11] p 791 
2. Words of Statute [§ 12] p 792 


V. ISSUES, PROOF, AND VARIANCE [§ 13] p 792 
VI. DEFENSES [§ 14] p 792 


VII. EVIDENCE [§§ 15-19] p 793 
A. Presumptions and Burden of Proof [§ 15] p 793 
B. Admissibility [§ 16] p 793 
C. Weight and Sufficiency [§§ 17-19] p 793 
1. In General [§ 17] p 793 
2. Corroboration of Participant in Crime [$$ 18-19] p 794 
a. Necessity of Corroboration [\ 18] p 794 
b. Admissibility and Sufficiency [§ 19] p 794 


VOI. TRIAL [§§ 20-23] p 795 
A. In General [§ 20] p 795 
B. Province of Court and Jury [§ 21] p 795 
C. Instructions [§ 22] p 795 
D. Verdict [§ 23] p 796 


IX. PUNISHMENT [(§ 24] p 796 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§ 1) 


SODOMY 


X. APPEAL AND ERROR [§ 25] p 796 


[58 C.J.j 787 


XI. ATTEMPT, ASSAULT WITH INTENT, AND SOLICITATION [§§ 26-37] p 797 


A. 


Nature and Elements of Offenses [§§ 26-29] p 797 


1. Attempt To Commit Sodomy [§ 26] p 797 
2. Assault with Intent To Commit Sodomy [§ 27] p 797 
3. Solicitation [§ 28] p 798 


4. Distinctions and Applicability of Statutes [§ 29] p 798 


. Defenses [§ 30] p 798 


Evidence [§ 32] p 799 


HOUaW 


. Trial [§§ 33-35] p 799 


. Indictment or Information [§ 31] p 798 


1. Province of Court and Jury [§ 33] p 799 
2. Instructions [§ 34] p 799 
3. Verdict [§ 35] p 799 


F 
G. 


Disorderly Houses § 16. 
Fornication 26 C. J. p 985. 
Imputation of see Libel and Slander § 


[§ 1] In its narrower sense sodomy is the carnal 
copulation! between two male human beings per 


anus.” 


1. “Carnal knowledge” 9 C. J. p 
1293. 

“Copulation” 13 C. J. p 933. 

2. Cal.—Peo. v. Boyle, 116 Cal. 658, 
48 P 800. 

Colo.—Koontz v. Peo., 82 Colo. 589, 
PAGS E IE We 

Ind.—Ausman v. Veal, 
71 AmD 381. 


10 Ind. 355, 


Mont.—State v. Guerin, 51 Mont. 
250,152 P74T. 

Pa.—Com. v. J. , 21. Pa. Co. 625. 

Ss. D.—State v. Whitmarsh, 26 S. D. 
426, 128 NW 580 

Tex.—James v. State, 61 Tex. Cr. 
232, 134 SW 699; Harvey v. State, 55 
Tex. Cr. 199, 115 SW 1193; Mitchell 


v. State, 49 Tex. Cr. 535, 95 SW 500: 
Prindle v. State, 31 Tex. Cr. aVyulis pail 
SW 360, 37 AmSR 833. 


Eng.—Rex v. Jacobs, R. & R. 331, 
168 ape iut 830. 


“A connection Between two human 
beings of the same sex—the male.’ 
Ausman v. Veal, 10 Ind. 355, 356, 71 
AmD 331. 

[a] Sodomy is with mankind.—12 

Coke 37, 77 Reprint 1318. 


3. Glover v. State, 179 Ind. 459, 101 
NE 629, 45 LRANS 473; State v. 
Gage, 139 Iowa 401, 116 NW 596; 
Com. v. Poindexter, 133 Ky. 720, 118 
Sw 943; State v. Murry, 136 La. 253, 
66 S 963. To same effect Borden v. 
State,.36 Okl. Cr. 69, 252 P 446; Exp. 
De Ford, 14 Okl. Cr. 133, 168 P SS 
State v. Whitmarsh, 26 S. D. 426, 128 


NW 580. 


“AJ] unnatural carnal copulations, 
whether with man or beast, seem to 
eome under the notion of sodomy.” 1 
Hawkins P. C. p 357 [quot Herring 
vy. State, 119 Ga. 709, 46 SE 876; 
Glover v. State, 179 Ind. 459, 101 NE 


66. 
Indecent assault see Assault and Battery §§ 200, 201. 


. Appeal and Error [§ 36] p 799 
Punishment [§ 37] p 799 


CROSS. REFERENCES 


Lewdness 36 C. J. p 1034. 
Rape distinguished see Rape § 12. 


I. DEFINITION 


Threat to make accusation of see Threats Sa Pee 294]. 
Sodomy as ground for divorce see Divorce § 9 


In its broadest meaning, sodomy is the carnal 
copulation by human beings with each other against 


nature, or with a beast,® in which sense it includes 


629, 45 LRANS 473; State v. Guerin, 
51 Mont. 250, 151 P 747; Ex p. Beni- 
tes, 37 Nev. 145, 140 P 436; State v. 
Start, 65 Or. 178, 132: P 512, 46 LRA 


NS 266; State v. Whitmarsh, 26 S. D. 
426, 128 NW 580]. 
“Everyone commits . . sodomy 


cee, who (a) carnally know any 
animal; or, (b) being a male carnally 
know any man or any woman (per 
anus).’’ Stephen Dig. Cr. L. art 168 
[quot State v. Long, 133 La. 580, 582, 
63 S 180]. 


[a] origin of word.—‘‘The word 
‘sodomy’ is derived from the city of 
Sodom, where the crime against na- 
ture had its origin, and was uni- 
versally prevalent until that city was 
destroyed by the wrath of God.” 
Com. v. Poindexter, 133 Ky. 720, 118 
SW 943. To same effect Ausman v. 
Veal, 10 Ind. 355, 71 AmD 331. 


{b] Other definitions.—(1) ‘A de- 
testable and abominable sin amongst 
Christians not to be named, commit- 
ted by carnal knowledge against the 
ordinance of the Creator, and order of 
nature, by mankind with mankind, 
or with brute beast, or by womankind 
with brute beast.” 3 Coke Inst. p 58 
[quot Glover v. State, 179 Ind. 459, 
101 NE 629, 631, 45 LRANS 473]. (2) 
“A carnal copulation by human be- 
ings with each other against nature, 
or with a beast.” State v. Murry, 136 
La. 253, 66 S 963. (3) “Carnal copu- 
lation in a manner against nature.” 
Webster D. [quot State v. Whit- 
marsh, 26 S. D. 426, 128 NW 580]. 
(4) “Carnal knowledge, committed 
against the order of nature, with 
mankind or with a beast” (Borden v. 
State, 36 Okl. Cr. 69, 252 PF 446) (5) 
“or in the same unnatural manner 
with woman; or by man or woman in 
any manner with beast” (3 Russell 


Cr. p 987 [quot State v. Long, 133 La. 
580, P63 S 180; State v. Johnson, 44 
Utah 18, 137 Pp 63257633]). (6) “Un- 


natural copulation between two hu- 


man beings or between a human and 
a brute creature.” Glover v. State, 
supra [quot Bacon Abr.]. 


[c] Statutory definitions.—(1) 
“Carnal knowledge and connection 
against the order of nature, by man 
with man, or in the same unnatural 
manner with woman.’’ Pen. Code 
(1910) § 373 [quot Comer v. State, 21 
Ga. A. 306, 94 SE 314]. (2) “Whoever 
shall have carnal copulation in any 
opening of the body except sexual 
parts, with another human being, or 
shall have carnal copulation with a 
beast, shall be deemed guilty of sodo- 
my.’ Code Suppl. § 4937a [quot:State 
v. Gage, 139 Iowa 401, 116 NW 596). 
(3) ‘Whoever commits the abomi- 
nable and detestable crime against 
nature with mankind or beast; or who- 
ever entices, allures, instigates or 
aids any person under the age of 
twenty-one years to commit mastur- 
bation or_ self-pollution, shall be 
deemed guilty of sodomy.” Burns St. 
Annot. (1914) § 2374 [quot Young v. 
State, 194 Ind. 221, 141 NE 309; Glover 
v. State, 179 Ind. 459, 101 NE 629, 45 
LRANS 473]. 


[d] With beast.—Sodomy may be 
committed by copulation with a: (1) 
Cow. Bradford v. State, 104 Ala. 68, 
16 S 107, 53 AmSR 24. (2) Ewe. 
Rex vii Cozins, 6 C..& PR) 351,25 Hei 
469, 172 Reprint 1272. (3) Jennet. 
Almendaris v. State, (Tex. Cr.) 73 SW 
1055. (4) Mare. Cross v. State, 17 
Tex, A. 476. (5) Sow. Langford! v. 
State, 48 Tex. Cr. 561, 89 SW 830. 
(6) Sexual connection between a dog 
and a woman is sodomy. Ausman vy. 
Veal, 10 Ind. 355, 71 AmD 331. 


{e] With fowl.—(1) Carnal copu- 
lation with a domestic fowl is sodomy 
(Reg. v. Brown, 24 Q. B. D. 357); (2) 
but not when the fowl’s private parts 
are too small to admit those of a man 
(Rex v. Mulreaty, (Hil. T. 1812) [cit 
3 Bishop Crimes (Int. ed) p 250]). 
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the crime against nature,‘ bestiality,® buggery,® eun- 


nilingus,’ and felatio.® 


SODOMY 


of the erime.? 


\ 


[§§ 1-2 


Sex is ordinarily immaterial to the commission 


II. NATURE AND ELEMENTS OF OFFENSE 


[§ 2] A. In General. 


common law punishable by death. 


Under the statutes. 


from ;** 


4. Cal.—Peo. v. Williams, 59 Cal. 
Sire cory. GaLroll.. . Cale esc Zero ie 
680. 

Hawaii.—Terr. v. Wilson, 26 Ha- 
waii 360; Terr. v. Chee Siu, 25 Ha- 
waii 814. 

Ind.—Ausman v. Veal, 10 Ind. 355, 
Tl AmD 331. 


La.—State v. Vicknair, 52 La. Ann. 
OZ aS SAS. 


Tex.—Prindle v. State, 31 Tex. Cr. 
551, 21 SW 360, 37 AmSR 833. 


Utah.—State v. Johnson, 
18, 137 P 632. 

“At common law ‘sodomy’ and the 
term ‘infamous crime against nature’ 
meant the same thing and were used 
interchangeably.” State v. Johnson, 
supra. 


{a] “Crime against nature.’’—(1) 
Both sodomy and bestiality may be 
embraced by the term “crime against 
nature,’ as felony embraces mur- 
der, larceny, ete., though the expres- 
sion is more generally used in refer- 
ence to sodomy. Ausman v. Veal, 10 
ind. 355, 71 AmD. 331. ¢€2) The term 
is synonymous with sodomy. Peo. v. 
Williams, 59 Cal. 397; State v. Maida, 
29 Del. 40, 96 A 207; Terr. v. Chee 
Siu, 25 Hawaii 814; State v. Johnson, 
44 Utah 18,137 P 632. (3) The phrase 
includes both sodomy and buggery. 
State v. Murry, 136 La. 253, 66 S 693; 
State v. Williams, 34 La. Ann. 87. 


[b] Usage.—“‘The term ‘erime 
against nature’ seems very indefinite, 
and except by force of usage would 
mean nothing and define nothing, for 
murder is a crime against nature, 
and so is rape. But usage has given 
to it the very common meaning of all 


44 Utah 


unnatural forms of carnal copula- 
oS State v. Price, 12 OhNPNS 349, 
352. 


5. Ausman’v. Veal, 10 Ind. 355, 71 
AmD 331. 


[a] “Bestiality” defined.—‘“‘A con- 
nection between a human being and 
a brute of the opposite sex.” Ausman 
Veweal, 10 Ind. (355. 356, 72 Amb 331! 
See Herring v. State, 119 Ga. 709, 46 
SE 876 (statutory definition). 


{[b] “Buggery”’ compared.—‘‘Bug- 
gery seems to include both sodomy 
and bestiality.” Ausman v. Veal, 
10 Ind. 355, 356, 71 AmD 381. 


6 Peo. vy. Williams, 59 Cal. 397: 
one Vo thomas, a, Vian Casaacs, Vall) 
307. 


The terms “sodomy” and “buggery” 


are sometimes used synonymously. 
Clark & M. Crimes § 461 [quot State 


Sodomy was a felony at 
10 


Most of the states have en- 
acted statutes defining and punishing the crime of 
sodomy, and these almost universally agree in mak- 
ing the offense a felony,!! and generally include 
within their provisions all acts of unnatural copula- 
tion whether with mankind or beast.'” 
utes provide that no act shall be a crime if not made 
so by statute, sodomy is not a crime if omitted there- 
and under a statute providing that no person 
shall be punished for any act or omission as a penal 
offense unless the offense is expressly defined by the 
written law of the state, it has been held that a 


v. Long, 133 La. 580, 63.8 180]; Strum f Tex. 378; 


Where stat- 


v.._ State, 168 Ark. 1012, 272 SW _ 359; 
Honselman v. Peo., 168 Ill. 172, 48 
NE 304; State v. Pitman, 98 N. J. LL. 
626; 121 A 597 [aff 99 N. J. L. 527, 124 
Ay 326188 Comoe vied, 2L Raw Cos 625; 
Wise v. Com., 135 Va. 757, 115 SE 508. 


[a] Buggery at common law did 
not include insertion per os. State v. 
Murry, 136 La. 253, 66 S 963. 


[b] “Sodomy” and “buggery” dis- 
tinguished.—(1) “Strictly speaking 
bye sodomy is the crime when 
committed between two human _ be- 
ings, or man and man, while buggery 
is the same offense committed by a 
man with a beast.” Com. v. Poin- 
dexter, 133 Ky. 720, 118 SW 943, 944; 
Wiaisey ava (Comite bteVia le outed peste 
508. (2) “While the terms sodomy, 
buggery, and the crime against nature 
are sometimes used as synonymous, 
they are distinguished. Strictly 
speaking, sodomy is the crime when 
committed between two human be- 
ings, while buggery is the same of- 
fense committed by a man with a 
beast.” State v. Long, 133 la. 580, 
63 S 180 [quot 25 A&EEncL (2d ed) 
p 1144). 


7. State v. Murry, 136 La. 253, 259, 
66 S 9638 (committed with the mouth 
and female sexual organ). 


8. State v. Murry, supra (commit- 
ted with the male sexual organ and 
the mouth). 


9. State v. Hurlbert, 118 Kan. 362, 
234 P 945; Peo. v. Diaz, 35 Porto Rico 
212 (of the pathic); Adams v. State, 
48 Pex. Cr. 90, 86 SW 334, 122 AmSR 


by (J 


10. Ex p. Miller, 23 Ida. 403, 129 P 
1075 [eit Cyc]; State v. Vicknair, 
be Juan Anny, 192d 28s. wien 4 Black 
Pee Comm. p 21588. Hawi. © Pace 
era: 


11. See statutory provisions. 
“Felony” see Criminal Law § 6. 
12. See statutory provisions. 
“Sodomy” defined see supra § 1. 


13. Estes v. Carter, 10 Iowa 400: 
Melvin v. Weiant, 36 Oh. St. 184, 38 
AmR 572; Davis v. Brown, 27 Oh. St. 
326; State v. Rohl, 33 Tex. 76: State 
v. Smith, 32 Tex. 167; State v. Foster, 
peda 578; Wolff v. State, 6 Tex. A. 


14. Frazier v. State, 39 Tex. 390: 
Fennell v. State, 32.Tex. 378. 


15. State v. Vicknair, 52 La. Ann. 
1921, 28 S 273; State v. Williams, 34 
La. Ann. 87; Ex p. Bergen, 14 Tex. 
A. 52, 56 [dist Fennell v. State, 32 


ts 


statute providing that any person committing the 
abominable and detestable crime against nature is 
euilty of sodomy, does not define any crime which 
is punishable under the former provision;** but, 
where it is not required that the offense shall be 
expressly defined, a statute providing for the pun- 
ishment of the abominable and detestable crime 
against nature is sufficiently descriptive of a crime 
known to the common law.?® 

Construction of statutes.1® 
tory definitions of the crime of sodomy have been 
frequently construed as more comprehensive and as 
not depending upon or limited by the common-law 
definition of the erime,'? as the word was used in 


Words used in statu- 


and prior cases] (“under 
article 3, as it now is, and in connec- 
tion with article 4 immediately fol- 
lowing it, we are of the opinion that 
‘sodomy, which is the ‘abominable 
and detestable crime against nature’ 
known to the common law, is, by ar- 
ticle 342 of the Penal Code, made an 
offense, with a penalty affixed there- 
to in compliance with article 3 of the 
Penal Code’’). 


16. Generally see Statutes [36 Cyc 
1102]. 

17. Del.—State v. Maida, 
40, 96 A 207. 


Fla.—Jackson v. State, 84 Fla. 646, 
94 S 505; Ephraim v. State, 82 Fla. 
93, 87 S 344, 


Ga.—Herring v. State, 119 Ga. 709, 
46 SE 876. 


Ida.—State v. 
MO bah get Pade 


Ill.—Peo. v. Smith, 258 Ill, 502, 101 
NE 957; Honselman v. Peo., 168 M11. 
172, 58 NE 304. 


Ind.—Young v. State, 194 Ind. 221, 
141 NE 309; Glover v. State, 179 Ind. 
459, 101 NE 629, 45, LRANS 473. 


Kan.—State v. Hurlbert, 118 Kan. 
362, 234 P 945. 

Mo.—State v. Pfeifer, 267 Mo. 23, 
183 SW 3387. 


Mont.—State v. 
250, 52 1 Ware 


Nev.—Ex p. Benites, 37 Nev. 145, 
140 P 436. 


N. C.—State v. Fenner, 166 N. C. 
247, 80 SE 970. 


Okl.—Ex p. De Ford, 14 Okl. Cr. 
UB RS BNR WS [aes 


S. D.—State v. Whitmarsh, 26 S. 
D. 426, 128 NW 580. 


[a] Legislative intention.— (1) 
“Statutes defining oriminal offenses 
are, aS a general rule, to be strictly 
construed to avoid the creation of 
penalties by construction,’ but this 
principle does not prohibit a reason- 
able interpretation of the legislative 
language for the purpose of deter- 
mining its object;. and if it appears 
that the evil to be remedied is char- 
acterized by language _ sufficiently 
comprehensive to cover the legisla- 
tive intention, without resorting to 
implication, they will be regarded as 
adequately defining the offense in- 
tended. Young v. State, 194 Ind. 221, 
141 NE 309. (2) Intention of legis- 
lature see Statutes [36 Cyc 1106]. 


[b] Words of statute construed.— 
(1) A statute providing for punish- 


29 “Del: 


Altwatter, 29 Ida. 


Guerin, 51 Mont. 


_For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2-4] 


its narrower sense,!S and are generally interpreted 
to include within their provisions all acts of unnat- 
ural copulation, whether with mankind or beast.!2 
Other authorities, however, have taken a contrary 
view, holding that the words used in the statute are 
limited by the common-law definition of the crime 
where the words of the statute themselves are not 
explicit as to what shall be ineluded.?° 


[§ 3] B. Assault. 


ment for the commission of the 
“abominable and detestable crime 
against nature’ has been held to in- 
clude the act of copulation between 


human beings per os. Jackson v. 
State, 84 Fla. 646, 94 S 505; Ephraim 
Vv. State, $2 Fla. 93, 89S 344; Hx p. 


We Word, 14 Oke -Cr. 13s) UGsh 58: 
(2) “The infamous crime against na- 
ture,” as used in statute, is more ex- 
tensive than the common law sodomy, 
and includes other infamous crimes. 
State y. Altwatter, 29 Ida. 107, 157 P 
Zoos. Peo. vi Smith, 258 Il. 502, 101 
NE 957. See State v. Guerin, 51 Mont. 
250, 152 P 747 (holding those words 
included insertion per os). (38) “The 
abominable crime against nature” in- 
cludes any actual, lecherous penetra- 
tion of the body of a man, woman, or 
beast, per os, per anus, or in any 
other manner contrary to nature. 
State v. Hurlbert, 118 Kan. 362, 234 
P 945. (4) “Crime against nature” 
includes every unnatural carnal copu- 
lation (State v. Whitmarsh, 26 S. D. 
426, 128 NW 580), (5) with mankind 
or with beast, with the sexual or- 
gans or with the mouth (State v. 
Maida, 29 Del. 40, 96 A 207; Frazier 
v. Grob, 194 Mo. A. 405, 183 SW 1083); 
(6) and is broad enough to include 
insertion per os (State v. Maida, su- 
pra; State v. Fenner, 166 N. C. 247, 
80 SEH 970). (7) “The infamous crime 
against nature with man or beast” 
made a penal offense by Cr. Code, § 
47, embraces sodomy and other bestial 
and unnatural copulation. Honsel- 
man v. Peo., 168 IH. 172, 58 NE 304. 
(8) “Carnal copulation in any open- 
ing of the body” includes copulation 
by mouth, the word “body” including 
the head. State v. Price, 12 OhNPNS 


349. 

18. Terr. v. Wilson, 26 Hawaii 
860; Borden v. State, 36 Okl. Cr. 69, 
252 P 446; Ex p. De Ford, 14 Okl. 


Cleats Soe OS ohn OSs 


Common-law definition see supra 
§ 1. 

19. State-v. Hurlbert, 118 Kan. 362, 
234 P 945; State v. Guerin, 51 Mont, 
2505, L52 PGT. 


{a] “Mankind” used in statutes 
defining sodomy includes woman. 
Lewis v. State, 36 Tex. Cr. 37, 35 SW 
372, 61 AmSR 831. _ ‘No same etfect 
State v. Guerin, 51 Mont. 250, 152 P 
747. See also cases supra note 17. 


20. Koontz v. Peo., 82 Colo. 589, 
263 P 19; Kinnan v. State, 86 Nebr. 
234, 125 NW 594, 27 LRANS 478, 21 
AnnCas 335; Prindle v. State, 31 Tex. 
Cr. '551, 21 SW 360, 37 AmSR 833; 
State v. Johnson, 44 Utah 18, 137 _P 
632. See Lewis v. State, 36 Tex. Cr. 
37, 35 SW 372, 61 AmSR 831 (holding 
penetration per os was not within the 
statute). 


[a] Words of statute construed.— 
(1) “The infamous crime against na- 
ture” in a statute using such desig- 
nation refers only to sodomy, and 
does not comprehend copulation per 


os. Koontz v. Peo., 82 Colo. 589, 263 
P 19: State v. Johnson, 44 Utah 18, 
137 P 632. (2) “The infamous crime 


against nature” must be held to mean 
the ustal or common law definition of 


Assault is an element of the 


SODOMY 


the crime where the statute fails to 
define the manner in which the in- 
famous crime against nature may be 
committed, and therefore does not in- 
clude penetration Pewos qKannean eve 
State, 86 Nebr. 234, 125 NW 594, 27 
LRANS 478, 21 AnnCas 335. 


[b] Limitation on power of courts. 
—(1) Courts will not denounce .and 
punish as crimes acts and omissions 
nat made punishable by statute, or 
Which do not come within the com- 
mon law definition of the crime, re- 
gardless of the loathsome and re- 
volting character of the acts. State 
v. Johnson, 44 Utah 18, 137 P 632. 
(2) Encroachment by judiciary on leg- 
islative functions generally see Con- 
stitutional Law § 387. 


_ Construction of statutes’ in deroga- 
tion of common law see [36 Cyc 1178]. 


21. Peo. v. Hickey, 109 Cal. 275, 41 
P 1027; Darling v. State, (Tex. Cr.) 
47 SW 1005. 

22; Peo: v. Hickey; 109 Cal.) 275, 44 


P 1027; Means vy. State, 125 Wis. 650, 
104 NW 815. 


[a] Minor of tender years (1) can- 
not consent to the commission of the 


offense. Mascolo v. Montesanto, 61 
Conn S0 mee siPAR is 20M Ams | R70G 
Regs ry. 2 bocks OL aR. 2CaiC. 0s (2) 


And although he submit willingly and 
without resistance the act is still by 
force and includes assault. Mascolo 
v. Montesanto, supra; Reg. v. Lock, 


supra. 
Zou - Peo, Va Oates, 142) Cal, Ie 05 
P33) Peo. vv. Hickey,9109 Cals 275,941 
Po2Tee Comes. .J=——, 2.1 "Pal Co: 
625. 
[a] Bestiality does not include an 
ASSHULCy eS veuacony 6 Cine Pea tif 


34 ECL 812, 173 Reprint 556. 


“ 24. Cal.—Peo. v. Boyle, 
658, 48 P 800. 


Colo.—Koontz v. Peo., 82 Colo. 589, 
PAG dee IEE 


Ky.—Com. v. Poindexter, 
720, 118 SW 943. 


La.—State v. Murry, 136 La. 253, 66 
S 963. 


Mo.—State v. Hubbard, 295 SW 788. 


Oh.—Franklin v. State, 33 Oh. Cir. 
COnEsh ae 


S. D.—State v. Whitmarsh, 26 S. D. 
426, 128 NW 580. 


Tex.—Munoz v. State, 103 Tex. Cr. 
439, 281 SW 857; Mitchell v: State, 49 
Tex! Cri 535195 SW. 5005 Prindle ws 
State, 31 Tex. Cr. 551, 21 SW 360, 37 
AmSR 833. 

Utah.—State vy. Johnson, 44 Utah 
113, 137 P2632. 

Va.—Wise v. Com., 135 Va. 757, 115 
SE 508. 

But see State v. Farris, 189 Iowa 
505, 178 NW 361 (where it was stated 
the weight of authority was to the 
contrary at common law). 

Contra Terr. v. Wilson, 26 Hawaii 
360. 


[a] 


116 Cal: 


133 Ky. 


Leading case.—Rex v. Jacobs, 


LaS-C: Jee 759 


offense of sodomy only when perpetrated upon an 
unwilling human being,?! and is not an element if 
the other party consents,?? 
committed with a beast.2% 


[§ 4] C. Aperture. 
constitute the erime at common law.24 


or when the offense is 


Penetration per os did not 


Under statutory provisions?® it has generally been 
held that the offense may be committed per os?° or 
otherwise than per anus,?7 as well as per anus,?® 


R. & R. 331, 168 Reprint 830. 
25. See statutory provisions. 


26. Ala.—Woods v. State,.10 Ala. 
A. 96, 64 S 508. 


Del.—State v. Maida, 29 Del. 40, 96 
A 207. 


Fla.—Ephraim y. State, 82 Fla. 93, 
89 S 344. 


Ga.—White v. State, 136 Ga. 158, 71 
SE 135; Herring v. State, 119 Ga. 709, 
46 SE 876;, Comer v. State, 21 Ga. 
A. 306, 94 SE 314; Jones _v. State, 17 
Ga. A. 825, 88 SE 712. 


BP wep an eae v. Wilson, 26 Hawaii 


Ida.—State v. Altwatter, 
Ole Los 2516s 


I11.—Honselman v. Peo., 168 Ill. 172, 
48 NE 304. 


Ind.—Glover v. State, 179 Ind. 459, 
101 NE 629, 45 LRANS 473. 


Iowa.—State v. Gage, 139 Iowa 401, 
I6 NW. (596. 

Kan.—State v. Hurlbert, 118 Kan. 
362, 234 P 945, 


La.—State v. Murry, 136 La. 253, 66 
S 963; State v. Long, 133 La. 580, 63 
S 180. 


Mo.—State v. Pfeifer, 267 Mo. 23, 
183 SW 337; State v. Katz, 266 Mo. 
493, 181 SW 425; State v. Wellman, 
253 Mo. 302, 161 SW 795; Frazier v. 
Grob, 194 Mo. A. 405, 183 SW 1083. 


Nebr.—Abbott v. State, 113 Nebr. 
517, 204 NW 74, 206 NW 158. 


Nev.—Ex p. Benites, 37 Nev. 145, 
140 PB 436. 


N. C.—State v. Griffin, 
767, 94 SE 678. 


N. D.—State v. Nelson, 36 N. D. 
564, 168 NW 278. 


Oh.—Franklin v. State, 33 Oh. Cir. 
Ct. 217 State: vy. Price, 12. OhNPNS 
349. 


Okl.—Borden v. State, 36 Okl, Cr. 
69, 252 P 446; Ex p. De Ford, 14 Okl. 
Cry 133,068 Polos. 

Or.—State v. Wedemeyer, 65 Or. 


U98,. U2 2 PA S185 SLAce” Vai scane woowe rs 
178, 182 P 512, 46 LRANS 266. 


Va.— Wise v. Com., 135 Va. 757, 115 
SE 508. 

Wis.—Garrad v. 
391, 216 NW 496. 


27. VWihite sv. State, ls GmiGane toe. 
71 SE 135 [aff 9 Ga. A. 307, 71 SH 499]; 


29 Ida. 


174 


INSECs 


State, 194 Wis. 


Herring v. State, 119 Ga. 709, 46 
SE 876; Comer v. State, 21 Ga. A. 


306, 94 SH 314; State v. Farris, 189 
Iowa 505, 178 NW 361. But see Peo. 
Ve singh) 93 Cal, tA. 32) 2689 9538 
(holding sexual penetration of the 
anus must be established). 


28. Del.—State v. Maida, 29 Del. 
40, 96 A 207. 


Ga.—Herring v, State, 119 Ga. 709, 
46 SE 876. 


Kan.—State v. Hurlbert, 118 Kan. 
362, 234 P 945. 


Mo.—State v. Hannon, 7 SW (2d) 


790 [58 C.J.] 


or in any other manner contrary to nature,® al- 
though under other statutes it has been held the 
offense may not be committed per o 


[§ 5] D. Penetration. Penetration was an essen- 
tial element of the crime of sodomy both at common 
law?! and under statutes defining and punishing the 


offense,?? 


[§ 7] A. Principals. 


age the adult alone is guilty.*® 
[§ 8] B. Others Present. 


278. 


N. D.—State v. Nelson, 
564, 163 NW 278. 


Okl.—Borden v. State, 36 Okl. Cr. 
69, 252 P 446; Ex p. De Ford, 14 Okl. 
Cra i337 168 P53: 

Wis.—Garrad v. State, 194 Wis. 391, 
216 NW 496. 

29. State v. Hurlbert, 118 Kan. 362, 


234 P 945; State v. Griffin, 175 N. C. 
767, 94 SE 678; State v. Start, 65 Or. 


86 N. D. 


178, 132 P 512, 46 LRANS 266. See 
supra § 1. 

30. Koontz v. Peo., 82 Colo. 589, 
263 P 19; Kinnan vy. State, 86 Nebr. 


234, 125 NW 594, 27 LRANS 478, 21 
AnnCas 335; Munoz v. State, 103 Tex. 
Cr. 489, 281 SW 857; Wise v. Com., 
135 Va. 757, 115 SE 508. 


[a] Under statute providing that 
any “sexual” penetration shall be suf- 
ficient to complete the crime against 
nature, the offense cannot be com- 
mitted except by use of sexual or- 
gans, and under such a statute inser- 
tion per os does not constitute the 
crime. Weaver v. Terr., 14 Ariz. 268, 
127 P 724. Contra State v. Guerin, 51 
Mont. 250, 152 P 747; Borden v. State, 
386 Okl. Cr. 69, 252 P 446; Ex p. De 
Ford, 14 Okl. Cr. 133, 168 P 58. See 
supra § 1 


31. Ga.—Hodges v. State, 94 Ga. 
593, 19 SE 758. 

Ill.—People v. Smith, 258 Ill. 
101 NE 957. 


Iowa.—State v. Gage, 139 Iowa 401, 
116 NW 596. 


La.—State v. Vicknair, 52 La. Ann. 
1921, 28 S 273. 


Tex.—Dewberry v. State, 80 Tex. 
Cr. 514, 191 SW 1164; Moody v. State, 
bie hex Cm 76.) Lal SW 111 Cer Green 
v. State, (Cr.) 79 SW 304; Cross v. 
State, 17 Tex. A. 476. 


Va.—Hudson v. Com., 141 Va. 525, 
127 SE 89; Wise v. Com., 135 Va. 757, 
115 SE 508; Com. v. Thomas, 1 Va. 
Cas. (3 Va.) 307. 


BMng.—12 Coke 36, 77 Reprint 1318; 
1 Hawk: P. C. c 4. 


See Drawdy vy. State, $7 Fla. 367, 120 
S 844 (holding the evidence sufficient 
to justify the jury in finding pene- 
tration). 

32. Ala.—Tarrant v. State, 12 Ala. 
A. 172, 67 S 626 [certiorari den 191 
Ala. 664,67 S 1018]. 


Ark.—Strum vy. State, 168 Ark. 1012, 
272 SW 359. 


502. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


g,30 


The agent and the pathic 
are both liable as principals,?* if each is adult and 
consent to the commission of the offense ;*" 
either the agent or the pathic be a child of tender 


Applying the rule of 
culpability of aiders and abettors,*® persons who are 
present aiding and assisting in the act are respon- 


SODOMY 


mon law. 


[§§ 48 


[§ 6] E. Emission of Seed. Emission of seed has 
been variously held to have been essential*? or non- 
essential?+ to the commission of the crime at com- 


Under statutory provisions emission of seed is very 
generally declared or held to be unnecessary to the 


commission of the offense.*> 


III. PARTIES LIABLE 


but if 


sible as principals.*°® 
is by preconcert he may be responsible as an accom- 
plice although neither by word nor by act does he 
engage in the commission of the crime.*+ However, 


If the presence of a person 


mere presence at, acquiescence in, or silent assent to 


Cal.—Peo. v. Singh, 93 Cal. 
268 P 958. 


Kan.—State v. Hurlbert, 118 Kan. 
362, 234 P 945. 


La.—State v. Vicknair, 52 La, Ann. 
1921, 023 (S203 


Mont.—State v. Guerin, 
250, 162 P 747%. 


Oh.—YVoster v. State, 1 Oh. Cir. Ct. 
407, 1/Ob.jCirs Deesi26n- 


Or.—State v. Start, 65 Or. 178, 132 
P 512, 46 LRANS 266. 


Wis.—Garrad v. State, 194 Wis. 391, 
216 NW 496. 

Eng.—Rex v. Reekspear, 1 Moody 
C. C. 342, 168 Reprint 1296. 


[a] Limited to use of male organ 
of generation.—‘Sodomy, the crime 
against nature, has from _ earliest 
times been considered as involving 
the use of the male organ of genera- 
tion.’”’ State v. Nelson, 36 N. D. 564, 
163 NW 278; Garrad v. State, 194 Wis. 
391, 216 NW 496. ; 


33. Peo. v. Smith, 258 Ill. 502, 101 
NE 957; Peo. v. Hodgkin, 94 Mich. 
27, 538 NW 1794, 34 AmSR 321; State 
v. Fenner, 166 N. C. 247, 80 SE 970; 
ROX Val COZINS mon Cracc Eye ol ape erky 
469, 172 Reprint 1272; 12 Coke 37, 77 
Reprint 1318; 2 Bishop Cr. L. § 1127 
et seq; 1 Hawkins P. C. p 4. 


34. FEla.—Drawdy v. State, 97 Fla. 
367, 120 S 844. 


Hawaii.—Terr. v. Wilson, 26 Hawaii 
eee Terr. v. Chee Siu, 25 Hawaii 


A. 32, 


51 Mont. 


Iowa.—State v. McGruder, 125 Iowa 
741, 101 NW 646. 

Ky.—White v:. Com., 115 Ky, 473, 
73 SW 1120, 24 KyL 2349. 


La.—State v. Vicknair, 52 La, Ann. 
1920), 28 S$. 2735 

N. C.—-State v. Griffin, 174 N. C. 767, 
94 SE 678. 


Tex.—Almendaris v. State, 
73 SW 1055; 
A. 476. 


Va.—Com, v. Thomas, 1 Va. Cas. (3 
Va.) 307. 
Eng.—1 Hale P. C. p 628. 


See Means v. State, 125 Wis. 650, 
104 NW 815 (sustaining a conviction 
where the boy was seven years old). 


[a] Teading case.—Hill’s Case, 1 
Bast PC e4s97 


35. Ala.—Tarrant v. State, 12 Ala. 
A. 172, 67 S 626 [certiorari den 191 


(Cr.) 
Cross v. State, 17 Tex. 


the commission of the offense is not alone sufficient 
to charge one as principal, accessory, aider or abet- 
tor, or accomplice to the crime.*? 


Ala. 664, 67 S 1018]. 


Cal.—Peo. v. Singh, 62 Cal. A. 450, 
72s ae <a 3 


Hawaii.—Terr. v. Wilson, 26 Ha- 
hoe 360; Terr. v. Chee Siu, 25 Hawaii 


Ill.— Peo. v. Smith, 258 Ill. 502, 101 
NE 957. 


La.—State v. Vicknair, 52 La, Ann. 
L921, 2382S) 2032 


Oh.—Foster v. State, 1 Oh. Cir. Ct. 
467, 1 Oh. Cir. Dec. 261. 


Eng.—Rex v. Cozins, 6 C. & P. 351, 
25 ECL 469, 172 Reprint 1272; Rex v. 
Reekspear, 1 Moody C. C, 342, 168 Re- 
print 1296. 


36. Ark.—Strum vy. State, 168 Ark. 
1012, 272 SW 359. 


Del.—State v. Wimer, 30 Del. 114, 
1038 A 752. 


Ga.—Jones v. State, 17 Ga. A. 825, 
88 SE 712. 


Iowa.—State v. Farris, 
505, 178 NW 361. 


189 Iowa 


La.—State v. Vicknair, 52 La, Ann. _ 


1921, 28 S 273. 


See Kelly v. Peo., 192 Ill, 119, 61 
NE 425, 85 AmSR 823 (dictum te that 
effect). 


37. Reg. v. Allen, 2 C. & K. 869, 61 
ECL .869, 1753 Reprint 865, Den. GC. C. 
ae 169 Reprint 282; 1 Hale P. C. p 


38. Mascolo v. Montesanto, 61 
Conn. 50,-23 A 714, 29 AmSR 170: 
Means v. State, 125 Wis. 650, 104 NW 
815; Reg. v. Allen, 2 C. & K. 869, 61 
He 869, 175 Reprint 365, Den. C. GC 
p 6 


Hag Reprint 282; 1 Hale P. C. 


Presumption as to capability of in- 
fant to commit offense see infra § 15. 


39. See Criminal Law § 117 et seq. 


40. Young v. State, 194 Ind. 221, 
141 NE 309; State v. Vicknair, 52 La. 
Ann. 1921, 28 S 278; Foster v. State 
1 Oh. Cir. Ct. 467, 1’Oh. Cir, Dec. 2617 


41. State v. Farris, 189 Io 
178 NW 361. bags 


[a] Necessity of criminal intent.— 
Actual participation in the attempt 
does not make one an accomplice 
where there is no criminal intent on 
his pags ee comms the infamous 
crime. ate v. Verganadis, “ 
1, 248 .P 900. S ua 


42. State v. Altwatter, 29 Ida. 107, 


ee P. 256. See also Criminal Law § 
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IV. INDICTMENT AND INFORMATION 


[§ 9] A. In General. The general rules governing 
the formal requisites of indictments and informa- 
tions,** joinder of parties** and offenses,*® the ac- 
cusation or statement of the offense,#® and objec- 
tions and motions to set aside indictments or in- 
formations*? apply to prosecutions for sodomy. 


[§ 10] B. Description of Accused. In the indict- 
ment of an adult for the crime against nature it is 
immaterial whether he is charged as agent or pathic, 
so long as the act charged is within the statutory 
It is not necessary to 
state the sex of the person with whom the offense 
was committed,*® unless in connection with other 
words used the sex must be made to appear in order 
to exclude the possibility of intercourse other than 


definition of the crime.?® 


of a sodomitical nature.®° 


43. See Indictments and Informa- 
tions §§ 81-129, 


44, Foster v. State, 1 Oh. Cir. Ct. 
467, 1 Oh. Cir. Dec. 261. 


Generally see Indictments and In- 
formations §§ 312-319. 


-45. Foster v. State, 1 Oh. Cir. Ct. 
467, 1 Oh. Cir. Dec. 261. 


[a] Indictment charging that ac- 
cused committed the “crime against 
nature” of ‘‘sodomy” is not duplici- 
a Terr. v. Chee Siu, 25 Hawaii 


Generally see Indictments and In- 
formations §§ 320-356. 


46. See infra §§ 11, 12. 


47. Moody v. State, 57 Tex. Cr. 76, 
121 SW 1117. See also Indictments 
and Informations §§ 365-411. 


_{a] Burden of proving facts war- 
ranting allowance.—(1) The burden 
rests upon the accused to establish 
the existence of facts sufficient to 
warrant the allowance of a motion 
to set aside an indictment under a 
statute regulating such motions, and 
a motion will not be allowed except 
on fair and convincing proof that the 
facts required to be Shown by the 
law are in evidence. Moody v. State, 
Rie OMe (Oy bale Oe reiebLsie, oui Ccu) 
Hearing and evidence on motion to 
quash generally see Indictments and 
Informations §§ 391-393. 


4s. State v. Vicknair, 52 La. Ann. 
1921, 28 S 273. 


Responsibility of pathic see supra 


49, Foster v. State, 1 Oh. Cir. Ct. 
467, 1 Oh. Cir. Dec. 261; Peo. v. Diaz, 
85 Porto Rico 212; Adams v. State, 
48 Tex. Cr. 90, 86 SW 334, 122 AmSR 
733. 

50. Peo. v. Allison, 25 Cal. A. 746, 
145 P 539; Peo. v. Carroll, 1 Cal. A. 
2, 81 P 680; Foster v. State, 1 Oh. Cir. 
Ct. 467, 1 Oh. Cir. Dec. 261. 


[a] Sexual intercourse with a wo- 
man is not sodomy. Peo. v. Allison, 
25 Cal. A. 746, 145 P 539. 


[b] Judicial notice.—The_ court 
will not take judicial notice that the 
name of Frank, as used in an indict- 
ment, designates a male person, as 
such name is frequently used to desig- 
mate a woman. Peo. v. Allison, 25 
Cal. A. 746, 145 P 539. 


51. State v. Williams, 34 La. Ann. 
87; Davis v. State, 3 Harr. & J. (Md.) 
154; State v. Chandonette, 10 Mont. 
280, 25 P 488; Cross v. State, 17 Tex. 
A. 476; Ex p. Bergen, 14 Tex. A. 52. 
But see Reg. v. Rowed, 3 Q. B. 180, 


43 ECL 688, 114 Reprint 477 (holding 
an indictment charging defendant 
with “divers nasty, lewd, and sodo- 
mitical practices’ “contrary to the 
order of nature’ was too general). 


[a] Carnal copulation.—A com- 
mon-law indictment for sodomy must 
aes ues copulation. 1 Hawkins 

o Ciier4s 


[b] Mere naming in an indictment 
of the crime of sodomy is sufficient, 
the offense being too well known and 
too disgusting to be further defined. 


ce v. State, 3 Harr. & J. (Md.) 
[ec] Statements held sufficient.— 


Woods v. State, 10 Ala. A. 96, 64 S 
508; Comer v. State, 21 Ga. A. 306, 
94 SE 314; Glover v. State, 179 Ind. 
459, 101 NE 629, 45 LRANS 473; State 
v. Gage, 139 Iowa 401, 116 NW 596; 
State v. Price, 12 OhNPNS 349. 


52. Ark.—Smith v. State, 150 Ark. 
265, 234 SW 32. 


Til.— Kelly’ v. Peo., 192 Ill. 119, 61 
NE 425, 85 AmSR 323; Honselman 
v. Peo., 168 Ill. 172, 48 NE 304. 

La.—State v. Murry, 136 La. 253, 
66 S 963. 


Okl.—Borden v. State, 36 Okl. Cr. 


69, 252 P 446. 


Or.—State v. McAllister, 67 Or. 480, 
136 P 354. 


Ss. D.—State v. Whitmarsh, 26 S. D. 
426, 128 NW 580. 


But see Reg. v. Rowed, 3 Q. B. 180, 
93 ECL 688, 114 Reprint 476 (holding 
the indictment must allege a distinct 
act toward the commission of the 
crime before it is sufficient). 


[a] Intent.—The use of the word 
“wilfully” in an information is a suf- 
ficient allegation of the element of 
intent, being for that purpose equiv- 
alent to “intentionally.” State v. 
Psaras, 121 Wash. 156, 208 P 1094. 


[b] Designation of aperture.—In- 
dictment which alleged the commis- 
sion of the crime against nature by 
carnal copulation “in an opening of 
the body other than the sexual parts” 
was not insufficient on the ground 
that the particular opening was not 
designated. State v. McGruder, 125 
Iowa 741, 101 NW 646. 


Employing words of statute see in- 
fra § 12. 

53. State v. Altwatter, 29 Ida. 107, 
157 P 256; Honselman y. Peo., 168 Ill. 
172, 48 NE 304; State v. Murry, 136 
La. 253, 66 S 963; State v. Campbell, 
99 Tex. 44, 94 AmD 251. 


{aj Statements held insufficient.— 
(1) Where the information charged 


[§ 11] ©. Statement of Offense—1. In General. 
An indictment for sodomy need not define the crime 
or charge with great particularity or certainty the 
separate elements,°! and particular averments of the 
elements or facts constituting the offense are gener- 
ally unnecessary ;°? but the indictment should suf- 
ficiently apprise accused of the charge against him.®* 
However, an indictment which sets forth specifically 
and accurately the particular facts necessary to con- 
stitute the offense, is good,°* but a conviction cannot 
be sustained where all the facts stated in the indict- 
ment might be true and still accused might not be 
guilty of the offense intended to be charged.®® 
indictment setting forth the offense charged so plain- 
ly that its nature may be easily understood by the 


An 


accused with buggery and the proof 
showed insertion per os, he was not 
sufficiently informed of the nature 
of the crime which was intended to 
be proved against him, as the com- 
mon-law crime of buggery did not in- 
clude such an act. State v. Murry, 
136 La. 253, 66 S 963. (2) Informa- 
tion charging that accused committed 
the crime against nature on and had 
“carnal knowledge” of the body of 
one Frank D was fatally defective for 
failure to allege that Frank D was 
a.male person, since the words “car- 


nal knowledge” refer to sexual con- 


nection. Peo. v. Carroll i Cali eA, 


2, 81 P 680. 


[b]_ Statements held sufficient.— 
(1) Information charging the com- 
mission of the crime ‘upon the per- 
son of Carl K” sufficiently indicated 
that it was committed with a human 
being, as distinguished from an ani- 
mal. Peo. v. Moore, 103 Cal. 508, 87 
2 510. (2) Indictment charging 
copulation with a “sow” sufficiently 
described the character of the animal. 
Langford v. State, 48 Tex. Cr. 561, 89 
SW 8380. (8) Also ‘with a mare, 
same being a beast.’ Cross v. State, 
17 Vex, Av’ 476. ¥C4) Indietnrene 
that ‘Wallace Bradford, against the 
order of nature, attempted to carnally 
know a certain beast, to-wit, a cow,” 
sufficiently charged the crime against 
nature. Bradford v. State, 104 Ala. 
63, 16 Si107,753' AmS Ry 245 9) Stine 
dictment describing the animal as “a 
certain animal called a bitch” is suffi- 
ciently certain although the female 
of several animals are so designated. 
Reg. v. Allen, 1 C. & K. 495, 47 ECL 
495, 174 Reprint 908. (6) Indict- 
ment charging that J W against the 
order of nature had a venereal af- 
fair and did carnally know H A suf- 
ficiently defined the crime. Reg. v. 
Allen, 2 C. & K. 869, 61 ECL 869, 175 
Reprint 365, 1 Den. C. C. 364, 169 Re- 
print 282, (7) Indictment charging 
accused with committing sodomy and 
the crime against nature, with a 
“mare, Same being a beast,” is suffi- 
cient. Foster v. State, 1 Oh. Cir. Ct. 
467, 1 Oh. Cir. Dec. 261. (8) Infor- 
mation charging that accused made 
an assault upon a male person and 
against the order of nature had a 
venereal affair and committed the in- 
famous crime against nature of bug- 
gery is sufficient. State v. Romans, 
21 Wash. 284,57 P 819. 


54. Strum v. State, 168 Ark. 1012, 
272 SW 359. : 

Generally see Indictments and In- 
formations § 189. 


55. Peo. v. Allison, 25 Cal. A. 746, 
145.2P.539) (Peo. weCanroll, of Cale A; 
24 (8d. P6380, 
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jury is sufficient.>% 


Time of commission. Applying the general rule*? 
the indictment or information need not allege the 
exact date of commission of the erime; 


is authority to the contrary.°° 


Bill of particulars. 


Defendant in a prosecution 
is entitled to a bill of particulars only where he 
cannot prepare his defense without 1 
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* 
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[§ 12] 2. Words of Statute. Applying the gener- 
al rule®! an indictment or information charging the 


58 


but there 


nn A 


je itself.%° 


offense in the language of the statute®? or substan-. 
tially in that language®* is usually sufficient, at least 
where the words used have a well recognized mean- 
1 It has been held, however, that the words 
of the statute are not sufficient where the elements 
of the crime are not set forth clearly in the statute 


V. ISSUES, PROOF, AND VARIANCE 


[§ 13] General rules as to issues, proof, and va- 
riance in criminal prosecutions,°* apply to prosecu- 
An indictment charging the 


tions for sodomy.®* 


[§ 14] General rules®® in so far as applicable gov- 
ern as to the defenses that may be interposed.’ 
While it is not necessary that complaint should be 
made and prosecution instituted as soon after the 
offense as is reasonably practicable,‘! the law not 
requiring, as in the case of rape,*? any immediate 
action,** it has been held that unreasonable lapse of 


56. Kelly v. Peo., 192 Ill. 119, 61 
NE 425, 85 AmSR 323; Honselman v. 
Peo., 168 Ill. 172, 48 NE 304. 


57. See Indictments and _ Infor- 
mations § 209. 
58. Peo. v. Swift, 172 Mich. 478, 


138 NW 662. See Terr. v. Wilson, 26 
Hawaii 360 (indictment charging the 
commission of the offense on or about 
the 4th day, etc., was sufficient). 


59. Abbott v. State, 113 Nebr. 517, 
204 NW 74, 206 NW 153. 


60, kelly ve eo. 192 “L195 6 
NE 425, 85 AmSR 3238. 


Bill of particulars generally see In- 
dictments and Informations §§ 308- 
311. 


Gl. See Indictments and Informa- 
tions §§ 260-268. 


62. Ark.—Smith v. State, 150 Ark. 
265, 234 SW 32. 


Cal.—Peo. v. Green, 65 Cal. A. 234, 
Bagi e toot Peo.cve Carroll, Lw€al. 7A: 
2, 81 P 680. 


Tll.—Kelly v. Peo., 192 Ill. 119, 61 
NE 425, 85 AmSR 323; Honselman vy. 
Peo., 168 Ill. 172, 48 NE 304. 


Ind.—Glover v. State, 179 Ind. 459, 
101 NE 629, 45 LRANS 473. 


Iowa.—State v. Gage, 189 Iowa 401, 
116 NW 596; State v. McGruder, 125 
Towa 741, 101 NW 646. 


Mass.—Com. vy. Dill, 160 Mass. 536, 
386 NE 472. 

Mo.—State v. Hubbard, 295 SW 788 
[eit Cyc]; State v. Gurnee, 309 Mo. 
6, 274 SW 58. But see State v. Well- 
man, 253 Mo. 302, 161 SW 795 (where 
it was stated that under a statute 
enlarging the common-law definition 
of the crime, the acts by which the 
crime was committed should be desig- 

“nated with reasonable certainty). 

Nebr.—Abbott v. State, 113 Nebr. 
517, 204 NW 74, 206 NW 153. 

Okl.—Borden ‘v. State, 36 Okl. Cr. 
69, 252 P' 446. 


Porto Rico.—Peo. v. Diaz, 35 Porto 
Rico 212. 
Tex.—Cross v. State, 17 Tex. A. 476. 


VI. DEFENSES 


for rape.“ 


Drunkenness, 


[a] Reason for rule.—Because of 
the vile and degrading nature of the 
crime, it has always been an excep- 
tion to the strict rules requiring great 
particularity and nice certainty in 
criminal pleading, both at common 
law and where the crimes are wholly 
statutory. Glover v. State, 179 Ind. 
459, 101 NE 629, 45 LRANS 473. 


[b] Sexual intercourse.— While the 
words might reasonably be expanded 
to cover a lustful contact between 
the sexual organs of mankind with 
the sexual organs of beasts, accom- 
panied by penetration, they cannot be 
held to embrace a contact between the 
sexual organs of one person and the 
nonsexual organs of another. State 
v. Wellman, 253 Mo. 302, 161 SW 795. 


[ec] Indictment was held sufficient, 
which charged in the words of the 
statute that accused at a time and 
place named ‘‘did 
feloniously commit a certain unnatur- 
al and lascivious act” with a person 
named is sufficient. Com. v. Dill, 160 
Mass. 536, 36 NE 472. 


63. Smith v. State, 
234 SW 32; State v. Hannon, 
7 SW (2d) 278: 


64," Peo: Vv." Green; 65) ‘Cal. As 2348 
223 P 1004; State v. Verganadis, 50 


440 


Nev. 1, 248 P 900. 


150 Ark. 265, 
(Mo.) 


65. State v. Campbell, 29 Tex. 44, 
94 AmD 251. 

66. See Indictments and Informa- 
tions §§ 438—481. 

67. Koontz v. Peo., 82 Colo. 589, 
263 P 19%; Peo. v. Smith, 258 Tl. 592, 
101 NB 957, 

‘fa] Waming defendant in indict- 


ment.— Where the christian name of 
the victim of the crime was alleged to 
be Rosetta, and the proof was that her 
name was Rosalia, the doctrine of 
idem sonans was not applicable and 
the variance was fatal. Peo. v. 
Smith, 258 Ill. 502, 101 NE 957. 


[b] Proof of date of crime.— 
Where a witness for the state testi- 
fied that the offense was committed 
on Sunday, January 15, and it ap- 
peared that Sunday was the 14th, it 
was sufficient to justify a verdict of 
guilty for the jury to find that the 


unlawfully and |. 


commission of buggery was held not insufficient be- 


o 


cause the facts alleged support the common-law of- 
fense of sodomy.®® 


time between the commission of the offense and com- 
plaint thereof may constitute a defense.’* 


Consent is no defense to a prosecution for sod- 
omy,*® thus distinguishing the prosecution from one 


it has been held, is not strictly a 


offense was committed on either the 
14th or 15th. Koontz v. Peo., 82 Colo. 
589, 263: Ps 19. 


68. Strum v. State, 168 Ark. 1012, 
272 SW 359. 


Sodomy including buggery see su- 
pra 1. 


69. See Criminal Law §§ 52-70. 
70. See infra this section. 
71. State v. Wilkins, 221 Mo. 444, 


120 SW 22. 
72. See Rape § 93. . , 


73. State v. Wilkins, 221 Mo. 444, 
120 SW 22. 


74, Reg. vy. Robins, 1 Cox 'Co Gy 214: 


[a] Delay of two years in making 
complaint was unreasonable, defend- 
ant being under twelve years of age. 
Williams v. Com., (Va.) 22 SE 859. 


[b] Delay of less than a year by 
a boy fifteen years of age in bring- 
ing a charge against a mature man 
was not unreasonable. State v. Vick- 
nair, 52 La. Ann. 1921, 28 S 273. 


75. Ky.—Com. v. 
Ky. 720, 118 Sw 943. 


La.—State v. Fontenot, 157 La. 556 
102 S 668. cay 


Mo.—State v. Katz, 
181 SW 425. 


Wee eee v. Mahaffey, 3 Mont. 


Nev.—State v. Verganadis, 50 Nev. 
1,/2485P 900, 


Eng.—Reg. v. Allen, 2 C. & K. 369, 
61 ECL 869, 175 Reprint 365, 1 Den. 
C. C. 364, 169 Reprint 282; Reg. 
Jellyman, 8 C. & P. 604, 34 HCL 91 
173 Reprint 637. 


[a] Effect of consent.—Consent 
merely makes the consenting party an 
accomplice. Com. v. Poindexter, 133 
Ky. 720,118 SW 948; State v. Gurnee, 
309 Mo. 6, 274 SW 58; State v. Katz 
266 Mo. 943, 181 SW 425: State v’ 
Wilkins, 221 Mo. 444, 120 SW 29: 
Means v. State, 125 Wis. 650, 104 NW 


Poindexter, 133 


266 Mo. 493, 


Vv. 
6, 


815; (Res Vv. Jellyman, 8 €o-& RP: 
34 HCL 516, 173 Reprint 637. he 
76. See Rape § 51. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 14-17] 


defense to the crime, but is defensive matter,“ which 
accused must establish affirmatively by a prepon- 


derance of the evidence.78 


Insanity. Irresistible insane impulse is a defense 


[§ 15] A. Presumptions and Burden of Proof. 
As in other criminal cases’! the burden is on the 
state to establish the guilt of aceused by proving 
every essential element of the offense as charged.*? 
Thus penetration must be proved by the state,’3 
although to no particular depth.’4 
jurisdictions the emission of seed is unnecessary now 
to the consummation of the crime,’*® proof of emis- 
An infant under fourteen 
years of age has been conclusively presumed to be 
ineapable of committing the crime.s7 


[§ 16] B. Admissibility. General rules’*’ govern 
as to what evidence is®® or is not®® admissible in 


sion is unnecessary.5® 


prosecutions for this offense. 


Complaint or declarations of assaulted person. 
Where the person assaulted was of tender years, it 
_ has been held that the fact that complaint was made 


77.| State v. Walker, 200 Iowa 341, 
204 NW 215. 


Generally see Criminal Law 8§ 81- 
87. 


78 State v. Walker, 200 Iowa 341, 
204 NW 215. 

Burden of proof of defense of in- 
toxication see Criminal Law § 1003. 

79. State v. McGruder, 125 Iowa 
741, 101 NW 646. 

Irresistible impulse as test of re- 
sponsibility see Criminal Law § 77. 

80. State .v. McGruder, 125 Iowa 
741, 101 NW 646. 


Insanity as defense generally see 
Criminal Law § 72. 


81. See Generally Criminal Law § 
993: 

82. See cases infra this section. 

83. Langford v. State, 48 Tex. Cr. 


561, 89 SW 830; 
Cr.) 19 SW 3045 
Tex. A, 476. 


Green v. State, (Tex. 
Cross v. State, 17 


84. Cross v. State, supra. 
85. See supra, § 6. 
86. State v. Vicknair, 52 La. Ann. 


1921, 28 S 273. Contra Peo. v. Hodg- 
kin, 94 Mich. 27, 53 NW 794, 34 AmSR 
821. 


{a] Judicial . notice refused.— 
marvant. v. State, 02 Ala. A. 272.67 
S 626 [certiorari den 191 Ala. 664, 67 
S 1018}. 


87. Reg. v. Hartlen, 30 N. S. 317. 


{a] Same presumption as in rape 
is applicable to the crime of sodomy 
for the reason that the degree of car- 


nal knowledge necessary to involve 
criminal responsibility is the same. 
Reg. v. Hartlen, 30 N.S. 317. 

8s. See Criminal Law §§ 1034- 
1558. 

Evidence of other offenses see 


Criminal Law § 1200. 
89. See cases infra this note. 


[a] Indecent pictures displayed 
just preceding the commission of the 
crime were so closely connected with 
the preparations for commission of 
the crime that they became a part of 
the offense itself and were properly 
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to a prosecution for sodomy;*® and similarly men- 
tal disability is a defense if accused was unable to 


comprehend the nature and consequences of the 


ache? 


Vii. EVIDENCE 


Since in most 


cused, 


received in evidence. Peo. v. Knowles, 
75 Cal. A, 229, 242 P 508° See State 
v. Golden, (Iowa) 190 NW 509; Speers 
Vea weaue, ooo Dex. Crusoe, dalGrowe Dose 
State v. Morasco, 42 Utah 5,128 P 571. 


Lb] Obscene photographs found on 
defendant at time of the arrest are 
admissible as tending to show the dis- 
position of accused and his proneness 
to commit the particular crime in- 
volved. Peo. v. Jensen, 76 Cal. A. 
558, 244 P 1086. 


[ce] Silence of defendants when ac- 
cused by prosecuting witness in their 
presence is admissible. Com. v. Be- 
ati, 86 Pa. Super. 567. 


{d] Testimony of physician for 
accused as to what other causes could 
have produced the condition to which 
state’s witness had testified. State 
v. Beaudin, 76 Wash. 306, 136 P. 137. 


90. See cases infra this note. 


[a] Testimony as to footprints 
found near where it is claimed the 
act occurred was erroneously admit- 
ted, where no testimony was pro- 
duced showing or tending to show 
that the footprints were made by 
defendant. Kinnan v. State, 86 Nebr. 
234, 125 NW 594, 27 LRANS 478, 21 
AnnCas 335. 


[b] Testimony excluded as not ex- 
pert.—Tarrant v. State, 12 Ala. A. 172, 
67 S 626 [certiorari den 191 Ala. 664, 
67 S 1018]. 


[c] Impeachment of witnesses.— 
(1) The defense may introduce evi- 
dence of the general reputation for 
morality or immorality of witnesses 
for the prosecution, for the purpose 
of establishing their credibility as 
witnesses, but evidence of individual 
acts of immorality are not admissible. 
State v. Demas, 114 Wash. 596, 195 
P 1001.’ (2) Extent of inquiry into 
character or reputation see Witnesses 
[40 Cyc 2595]. 


91. Borden vy. State, 36 Okl. Cr. 
69, 252 P 446. 

92. Borden _v. State, supra. Con- 
tra State v. Beaudin, 76 Wash. 306, 
AiG RED UO ts 


6 
Res geste generally see Evidence 


Rem ve Hiliott, 2) Ont. Tas 1 


, immediately after the occurrence is admissible,®! and 
also the details of the complaint.?? 
admissible, however, only where it was made imme- 
diately after the offense or at the first convenient or 
reasonable opportunity thereafter.?? 
of the assaulted person made subsequent to the of- 
fense are inadmissible to prove the substantive 
ease,?* and will be admitted only to corroborate his 
testimony when that has been impeached.®® 


A complaint is 


Declarations 


Admissions, confessions, and declarations of ac- 
In accordance with general rules,?® confes- 
sions®* and admissions?’ of accused are admissible in 
evidence against him. 

[§ 17] ©. Weight and Sufliciency—1. In General. 
The evidence to sustain a conviction must of course 
as in other erimes®® be sufficient to establish guilt 
beyond a reasonable doubt. 


[1928] 2-DomLR 244. See State v. 
Vicknair, 52 La. Ann. 1921, 28 S 273; 
Williams v. Com., (Va.) 22 SH 859; 
Negev. HoObingsy el iCoxeCuCyasela say 
recognizing rule). 

94. Foster v. State, Oh. Cita Gt. 
467, 1 Oh. Cir;-Dee. 261. 

[a] Dying declaration of pathic.— 
Clark v. State, 114 Nebr. 818, 211 NW 
16, 49 ALR 1280. 


95. State v. Gruso, 28 La. Ann. 952. 

96. See Criminal Law §§ 1243- 
1267, 1464-1518. 

97. Com..% Snow, Lit Massi4i 

98. State v. Vicknair, 52 La. Ann. 
1921, 28 S 273; State v. Wilkens, 221 


Mo. 444, 120 SW 22. 


[a] Not necessary to lay founda- 
tion.—It is not necessary to lay any 
foundation for an admission before 
it is admissible in evidence. State v. 
Wilkens, 221 Mo. 444, 120 SW 22. 


99. See Criminal Law §§ 1593— 
1999. 


Degree of proof required in matters 
of defense see Criminal Law § 1585, 


1. Cal.—Peo. v. Singh, 93 Cal. A. 
32, 268 P 958; Peo. v. Lyons, 80 Cal. 
AY 257; Zod PV 648. 


Mich.—Peo. v. Swift, 172 Mich. 473, 
138 NW 662. 


Nev.—State v. Verganadis, 50 Nev. 
1, 248 P 900. 


Tex.—Dewberry v. State, 80 Tex. 
Cr. 514, 191 SW 1164; Moody v. State, 
5%. Tex. Cr. 76, 121 SW. ati.) Weanetord 
v. State, 48 Tex. Cr. 561, 89 SW 830; 
Mullins v. State, 45 Tex. Cr. 465, 76 
SW 560. 


Va.—Hudson vy. Com., 141 Va. 525, 
127 SE 89. 

Wis.—Verhaalen vy. State, 195 Wis. 
345, 218 NW 3878. 

[a] Bvidence held suffiicient.— 
Smith v. State, 150 Ark. 265, 234 Sw 
32, Peo Vv. singh; 93 Cal. A. 82; 2168 
P 958; Peo. v. Funtas, 41 Cal. ‘A. 408, 
182 P 785; Peo. v. Abrams, 249 111 
619,. 94 (NE 985; State v. Golden, 
(lowa) 1909 NW 509; Com. v. Beati, 
86 Pa. Super. 567; State v. Morasco, 
42 Utah 5, 128 P 571. 

[b] Evidence held 


insuMicient.— 


794. [58 C.J.] 

Penetration. Penetration may be established by 
circumstantial evidence? at least when positive proof 
is unavailable,’ and thus emission of seed is prima 
facie proof of penetration.* 


[§ 18] 2. Corroboration of Participant in Crime 
—a. Necessity of Corroboration. At common law a 
conviction might be had upon the uncorroborated tes- 
timony of an accomplice? or participant® in the crime 
where such testimony together with other facts and 
circumstances is sufficient to establish guilt beyond 
a reasonable doubt." 


In England, however, in a case where the wife was 
the prosecuting witness, it was held that corrobora- 
tion of the testimony of an accomplice is essential,*® 
but that corroboration is not necessary if the crime 
is committed without the consent of the other party 
to the act.° 


To establish the statutory offense, in many states? 
corroboration of the testimony of an accomplice is 
essential to sustain a conviction;'t and where spe- 
cific provision in respect of such testimony has not 
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been made for the crime of sodomy, the provisions 
of a general law are applicable.t?, Where the crime 
is committed without the consent of the prosecut- 
ing witness, it is not necessary that the testimony 
of the witness be corroborated.** 


Feigned accomplice.* The testimony of one whose 
relation to the crime is only a feigned complicity 
does not require corroboration to support a convic- 
trons ; 


[§ 19] b. Admissibility and Sufficiency. Evidence 
given for the defense may be looked to for the pur- 
pose of discovering corroborative evidence.*® Where 
a statute provides that a conviction cannot be had 
upon the testimony of an accomplice unless corrobo- 
rated by other evidence tending to connect defend- 
ant with the commission of the offense,** it has been 
held that the corroboration tending to connect ac- 
cused with the alleged crime must be substantial,*® 
although there is other authority that such evidence 
need not be convincing, but that it may be slight 
and of itself entitled to but little weight or consid- 
eration.?® 


[§§ 17-19 


Hodges v. State, 94 Ga. 593,19 SE 758; 
Peo. v. Deschessere, 69 App. Div. 217, 
74 NYS 761, 16 N. Y. Cr. 338; Dew- 
berry v. State, 80 Tex. Cr. 514, 191 SW 
1164. 


2. Peo: v. Singh, 93 Cal. A. 32, 268 
P 958; State v. Gage, 139 Iowa 401, 
116 NW 596; Almendaris v. State, 
(Lex, Cr5) 73 SW 1055; Crossiv. State; 
17 Tex. A. 476; Hudson v. Com., 141 
Va. 525,2127 SH 89. 


[a] Yestimony of physician con- 
cerning the condition of complaining 
witness three days after the assault 
was admissible. State v. Pitman, 98 
ING et da so20, Lad cA’ 59% sLatin9 9 wNe dis 
L. 527, 124 A 926]. 


3. Tarrant v. State, 12 Ala. A. 172, 
67 S 626 [certiorari den 191 Ala. 664, 
67 S 1018]. 


4 1 Hawkins P. C.c 4. 


[a] Emission.—Mother’s testi-+ 
mony as to dry substance on boy’s 
clothing was admissible evidence of 
emission. Peo. v. Swist, 136 Cal. 520, 
69 PB 223. 


Dre UXGliy HV ee eos, LoDe De PLO Gn 
NE 425, 85 AmSR 323; Honselman v. 
Peo., 168 Ill. 172, 48 NE 304; State v. 
Vicknair, 52 La. Ann. 1921, 28 S 273; 
Means v. State, 125 Wis. 650, 104 NW 
815. But see Com. v. Snow, 111 Mass. 
411 (where the jury was instructed 
that corroboration was necessary). 


[a] Reason for rule.—The offense 
is one committed in secrecy and ordi- 
narily not capable of being otherwise 
proved than by the testimony of a 
participant. Honselman y. Peo., 168 
Ill. 172, 48 NE 304, 


[b] Lapse of a year between the 
commission and complaint by a par- 
ticipant does not cast doubt upon the 
truth of his testimony ina crime such 
as this. Honselman y. Peo., 168 Ill. 
172, 48 NE 304. 


[ce] Credibility only affected.— 
The fact that one is an accomplice 
only affects his credibility and does 


not make corroboration indispensable. 
State v. Vicknair, 52 La. Ann. 1921, 
28 S 273. 

Necessity of corroboration of ac- 
coniplice at common law see Criminal 
Law §§ 1423-1426. 


6. Verhaalen v. State, 195 Wis. 345, 
218 NW 3878. 


7. Verhaalen v. State, supra. 


8. Reg. v. Jellyman, 8 C. & P. 604, 
34 ECL 916, 173 Reprint 637. 


9.. Reg. v. Jellyman, supra. 
10. See statutory provisions. 


ll. Ark.—Strum y. State, 168 Ark. 
1012, 272 SW 359. 


Cal.—Peo. v. Lyons, 80 Cal. A. 257, 
251 P 648; Peo. v. Knowles, 75 Cal. A. 
229, 242 P 508; Peo. v. Funtas, 41 Cal. 
A. 408, 182 P 785. 


Iowa.—State v. Farris, 
505,178 NW 361. 


Mo.—State v. Wellman, 253 Mo. 302, 
161 SW 795; State v. Wilkins, 221 Mo. 
444, 120 SW 22. ¥ 


Or.—State v. Start, 65 Or. 178, 132 
P 512, 46 LRANS 266. 


Tex.—Medis v. State, 27 Tex. A. 194, 
11 SW 112, 11 AmSR 192. 


Who are accomplices in sodomy 
cases see Criminal Law § 1395. 
see supra note 75 [a]. 


[a] In Washington corroboration 
of the testimony of the prosecuting 
witness is necessary. State v. Psar- 
as, 121 Wash. 156, 208 P 1094. 


Necessity for corroboration of ac- 
complices under statutes see Crim- 
inal Law §§ 1426-1431. 


12. Peo. v. Deschessere, 69 App. 
Div. 217, 74 NYS 761, 16 N. Y. Cr. 338. 


13. Peo. v. Jensen, 76 Cal. A. 558, 
244 P 1086; Peo. v. Miller, 67 Cal. A. 
674, 228 P 68; State v. Gurnee, 309 
Mo. 6, 274 SW 58; State v. Katz, 266 
Mo. 493, 181 SW 425. 


189 Iowa 


And 


[a] Reason for rule.—In such case 
the witness is not an accomplice and - 
therefore the testimony does not come 
within the statutes requiring that tes- 
timony of an accomplice be corrobo- 
rated. State v. Katz, 266 Mo, 493, 
181 SW 425. 


[b] Infant of tender years (1) is 
not capable of legal consent (Means 
v. State, 125 Wis. 650, 104 NW 815; 
Reger Vi hoek is. RN. 2 CC. C.eh0 sane 
although a boy of twelve submits 
without resistance the act is still by 
force (Mascolo v. Montesanto, 61 
Conn. 50, 23 A 714, 29 AmSR 170). (3) 
Consent of an infant incapable of un- 
derstanding the nature of the act will 
not be presumed. Kelly v. Peo., 182 
Ill. 119, 61 NE 425, 85 AmSR 323. 


14. “Feigned accomplice” 25 C. J. 
eae See also Criminal Law §§ 57, 


15. State v. Verganadis, 50 Nev. 1, 
248 P 900. 


Feigned complicity as rendering 
one accomplice see Criminal Law §8§ 
1351-1353. 


16. Rex v. Iman Din, 15 B. C. 476. 
17. See statutory provisions. 


18. Strum v. State, 168 Ark. 1012, 
272 SW 359. 


[a]  Corroboration held sufficient. 
—Peo. v. Khan, 86 Cal. A. 84, 260 P 
sO Lee ekeos ve Miller, (67 \Gale Ae 16740 
228 P 68; State v. Golden, (Iowa) 190 
NW 509. ) 


_L[b]’ Corroboration held  insuffi- 
cient.—Rex v. Iman Din, 15 B. C. 476 
(under Evidence Act requiring testi- 
mony of prosecuting witness to be 
corroborated). 


19. Peo. v. Khan, 86 Cal. A. 84, 260 
P 391. See Peo. v. Jensen, 76 Cal. A. 
558, 244 P 1086 (if corroborative evi- 
dence, however slight, tends in and 
of itself to connect accused with the 
coe eae: of the offense it is suffi- 
cient). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 20-22] 


VIII. 


_ [§ 20] A. In General. The general rules govern- 
ing the trial of criminal cases and proceedings pre- 
liminary thereto,?° including the course and conduct 
of the trial,** the reception of,?2 and objections to,2# 
evidence, province of the court and jury,?* instrue- 
tions,** discontinuances,?* and verdict,2? apply to 
prosecutions for sodomy. 


[§ 21] B. Province of Court and Jury. In accord- 
ance with general rules,?* matters of fact are for 
the jury;?° also the determination of the ecredibil- 
ity of witnesses,*° and the guilt of accused® beyond 
a reasonable doubt®? is for the jury. Where one 
accused of sodomy may be convicted of a lesser of- 
fense, the question of whether the evidence estab- 
lishes the crime of sodomy or merely an attempt to 
commit the crime is to be determined by the jury.*3 
Questions of law are for the court,** as well as the 
qualification of witnesses*® and the determination of 
the nature and extent of the punishment, subject to 
statutory regulations.*® 


Accomplices. Whether one was a consenting par- 
ty so as to render him an accomplice,** or was merely 
a feigned accomplice,?® is for the jury to determine; 
and under a statute making one who aids and abets 
in the commission of. a crime liable as a principal,?® 
it is for the jury to determine whether one who was 
present without protest and remained during the 
consummation of the erime, without doing anything 
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to prevent or discourage it, was an accomplice in the 
crime.*° 


[§ 22] C. Instructions. Under general rules? the 
court should instruet the jury upon all questions of 
law necessary for its information in arriving at a 
verdict,*? and where a converse instruction has been 
requested, it should be given unless such converse 
feature is sufficiently covered by the instructions 
given.** The instructions should limit the jury, in 
their consideration of the case, to the act upon 
which the state relies for conviction.44 It is not 
error for the court to refuse to charge that in cases 
of this character complaint must have been made 
within reasonable time,*® and an instruction re- 
quested, that complaint should be made and prose- 
cution instituted as soon after the commission of 
the offense as is reasonably practicable, was properly 
refused.*® In some jurisdictions*? the court has 
no right to express an opinion on any fact in a case 
when giving the instructions.*§ 


Nature and elements of offense. An instruction 
that the crime charged is synonymous with sodomy 
is proper if the crime is charged in clear language, 
although not by name.*® Where penetration is at- 
tempted to be established only by circumstantial 
evidence the court should, if requested, instruct on 
the law of circumstantial evidence.*® The use of 
the word “willfully” in an instruction is sufficient 


20. See Criminal Law §8§ 2000—-)138 NW 662. 274 SW 58. 
2614. Mo.—State vy. Hubbard, 295 SW 788. fp] In California accused is en- 
21. State v. Beaudin, 76 Wash. 306, Ue es . y titled to an instruction that the tes- 
136 P 137. Lee Pea: Roo eae de timony of an accomplice is_to be 
dC) wg oo: 4 viewed with distrust. Peo. v. Funtas, 

bal resence®) Of |” accused. — Wash.---State v. Douglass, 66 Wash.| 41 Cal. A. 408, 182 P 785. 


Where the jury is given further in- 
structions at its request, the accused 
must be present when those instruc- 
tions are given, and if he is not the 
defect is not cured by calling him in 
and giving the instructions over. 
State v. Beaudin, 76 Wash. 306, 136 
P 137. (2) Presence of defendant 
in criminal prosecutions see Criminal 
Law §§ 2066-2074. 


Course and conduct of trial in crim- 
inal cases see Criminal Law §§ 2049- 
ba i Se 


22. State v. McGruder, 125 Iowa 
741, 101 NW 646; Peo. v. Diaz, 35 
Porto Rico 212. See also Criminal 
Law §§ 2112-2193. 


23. See Criminal Law §8§ 2194- 
2220. 

24. See infra § 21. 

25. See infra § 22. 


26. Rex v. Iman Din, 15 B. C. 476. 
See also Criminal Law §§ 791, 792. 


27. See infra § 23. 

28. See Criminal Law §8§ 2272-— 
235214; Trial [38 Cyc 1518]. 

29. Peo. y. Swift, 172 Mich. 473, 


138 NW 662; 6 
C. 247, 80 SE 970; State v. McAllister, 


67 Or. 480, 186 P 354. 

30. Cal.—Peo. v. Lyons, 80 Cal. A. 
257, 251 P 648. 

Colo.—Koontz v. Peo., 82 Colo.-589, 
DAES Ie 

hie —Kelly: ve Peo. 192, TI 119) Ver 
NE 425, 85 AmSR 323. 

Mass.—Com. v. Snow, 
A411. 

Mich.—Peo. v. Swift, 172 Mich. 473, 


111 Mass. 


State v. Fenner, 166 N., 


REL Ss PgO 5: 


31. State v. Altwatter, 29 Ida. 107, 
157 P 256; State v. Wilson, (Mo.) 300 
SW 710. 


32. See supra § 17. 


33. State v. Harvey, 119 Or. 512, 
ZAI PT. 


34. State v. Fenner, 166 N. C. 247, 
80 SE 970. 


35. Peo. v. Swist, 186 Cal. 520, 69 
P.223; Abbott v. State, 113 Nebr. 517, 
204 NW 74; 206 NW 153; State v. 
Morasco, 42 Utah 5, 128 P 571. 


Competency as affected by mental 
capacity see Witnesses [40 Cyc 2200]. 

36. State v. Altwatter, 29 Ida. 107, 
157 P 256; State v. Douglass, 66 Wash. 
TASS. i OLS: 


Extent of punishment generally see 
Criminal Law §§ 3204-3227. 

37. Peo. v. Deschessere, 69 App. 
Diva eos 4 ANY Sa Gl LG IN. YouCr, 
338; Medis v. State, 27 Tex. A. 194, 
11 SW 112, 11 AmSR 192. 


38. State v. Verganadis, 50 Nev. 1, 
248 P 900. 

39. See supra § 7. 

40. State v. Start, 65 Or. 178, 132 


P 512, 46 LRANS 266. 
2353- 


41. See Criminal Law §§ 
2496. 

42. State v. Gurnee, 309 Mo. 6, 274 
Sw 58; State v. McAllister, 67 Or. 


480, 136 P 354. 


[a] Refusal to instruct that a per- 
son of good reputation is less likely to 
commit a crime than a person whose 
reputation is not good is not reversi- 
ble error. State v. Gurnee, 309 Mo. 6, 


Necessity for instructions on is- 
sues supported by evidence see Trial 
[38 Cyc 1626]. 


Necessity, requisites, and sufficiency 
ef instructions see Criminal Law §§ 
2353-2361. 


43. State v. Gurnee, 309 Mo. 6, 274 
Sw 58. 

Requests for instructions generally 
see Trial, [38 Cyc 1690]. 

Requests for instructions in crim- 
inal cases see Criminal Law §§ 2497— 
2512. 

44. Abbott v. State, 113 Nebr. 517, 
206 NW 153. 

45. State v. Vicknair, '52 La. Ann, 
1921, 28 S 2738. 

Delay as defense see supra § 14. 


46. State v. Wilkins, 221 Mo. 444, 
120 SW 22. 

47. See Criminal Law §§ 2309, 
2332. 

48. State v. McAllister, 67 Or. 480, 


136 P 354. 
49. Peo. v. Williams,, 59 Cal. 397. 


50. Almendaris v. State, (Tex. Cr.) 
3. SW 1055. 


[a] Copulation.—(1) Instructions 
that there must have been some pene- 
tration, although to no _ particular 
depth, and also that emission was 
necessary, defined with sufficient par- 
ticularity the copulation sufficient to 
constitute the crime of sodomy. 
State v. McGruder, 125 Iowa 74, 101 
NW 646. (2) An instruction re- 
quested that to constitute copulation 
there must be emission of seed into 
the vagina of the female, was properly 


796. [58 C.J] 
to cover the element of intent, which for that pur- 
pose is equivalent to “intentionally.”?? 


Lesser offense. It has been held that the failure 
to give instructions concerning the law of assault 
and battery is not error, where no: assault and bat- 
tery is charged except as part of the assault to ¢om- 
mit the crime of sodomy,°? but, on the other hand, 
there is authority that where the evidence might 
show a simple assault accused is entitled to an in- 
struction covering that crime.®? Where the evidence 
clearly shows that accused was guilty of the offense 
charged, it is not error for the court to refuse an 
instruction referring to a lower offense included in 
the offense charged in the information.** 

Corroboration. An instruction in the exact lan- 


guage of the statute as to the extent of corrobora- 
tion required for the testimony of an accomplice 
. 
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is sufficient.55 


Punishment. An instruction as to punishment 1s 
erroneous which states incorrectly the punishment 


which should be assessed by the jury.°® 


[§ 23] D. Verdict. While in a proper case ac- 
cused charged with sodomy may be convicted of 
simple assault,®* it has been held that jury can find 
him guilty of a lesser degree of the crime only where 
the evidence is insufficient to support a conviction 
for the crime of sodomy.®* One who aids and abets 
the commission of the crime may be found guilty 
as a conspirator, although the act is consummated,°® 
and although accused might also be punishable as 
a principal.®° 

Special verdict that contains merely a recital of 
the evidence which is circumstantial in its nature, is 
defective.®? 


Ix. PUNISHMENT 


[§ 24] Sodomy was formerly punishable at com- 
mon law by death, sometimes by burning, sometimes 
by burying alive.°2. However, under a statute adopt- 
ing as much of the common law as is applicable to 
local conditions,®* it has been held that no punish- 
ment having been preseribed by statute for this 
crime, punishment might be made by imprisonment 
or fine, or both.°+ 


Statutes now generally fix the punishment by im- 
posing long terms in state prison, in some instances 
for life.©® Where the statute merely provides a min- 
imum sentence, the maximum sentence which may 
be imposed is within the diseretion of the trial 
court.“ Under general rules*? where the punish- 
ment is fixed by statute the penalty assessed must 
conform thereto.®§ 


xX. APPEAL AND ERROR 


[§ 25] General rules? 
ecutions for sodomy.*® ' Thus, objections to evi- 
dence™ to the form of the oath administered to a 
tion 


refused. Foster v. State, 1 Oh. Cir. 


Cres ei wOhCirsDec. 2.6il: 
51. State v. Psaras, 121 Wash. 156, 
208 P 1094. 


Lies 


is necessary to an 
charge of criminal conspiracy will not 
does not apply where the un- 
lawful agreement or combination of 
persons for the purpose of commit- 


apply in appeals in pros- [ witness,*? to questions propounded by the court,73 


or to instructions to the jury‘* or the failure to give 
instructions,’° will not be considered on appeal 


67. See Criminal Law § 8206. 


68. Brown v. State, 50 Tex. , Cr. 
626, 99 SW 1001. 


[a] Punishment of a minor, if by 
imprisonment, may be in the reform- 
atory.~. Brown v. State, 50 Tex..Cr. 
626, 99 SW 1001. 


69. See Appeal and Error 3 C. 
p-256; Criminal” Law 17 1C.sJisspade 


Preservation and reservation in 


offense, a 


52. White v. Com., 115 Ky. 473, 24| ting a felony is of itself an offense. 
KyL 2349, 73 SW 1120. Young v. State, 194 Ind. 221, 226, 141 

58. Peo. v. Hickey, 109 Cal: 275, 41| NE 309. 
P 1027. 60. Young v. State, supra. 

[a] In defining assault as an ele- 61. State v, Fenner, 166 N. C,. 247, 
ment of the crime of sodomy the] 80 SE 970. 


court need not charge the penalty for 
assault and battery. Darling v. State, 
(Tex. Cr.) 47 SW 1005. 


54 Peo. v. Miller, 67 Cal. A. 674, 
228 P 68. 


55. State v. Verganadis, 50 Nev. 1, 
248 P 900. 


[a] Where complicity is doubtful. 
—The jury should be instructed that 
the testimony of a person upon whom 
the crime was committed must be cor- 
roborated, if the question of his con- 
sent to the offense be in doubt. Medis 
Vo state, 27) Mex. Al 194. 1 SW 112, 
11 AmSR 192. 


56. Brown v. State, 
626, 99 SW 1001. 

Instructions as to punishment see 
Criminal Law §§ 2456-2458. 

57.. Peo. v. Hickey, 109 Cal..275, 41 
P 1027; State v. Frank, 1038 Mo. 120, 
15 Sw 320. 

58. Terr. v. 
814. 

59. Young v. 
141 NE 309. 

[a] Reason assigned is that ‘the 
doctrine that, where concert of ac- 


DOME exer 


Chee Siu, 25 Hawaii 


State, 194 Ind. 221, 


_Form and sufficiency of special ver- 
dicts see Criminal Law § 2586. 


62. Hphraim v. State, 82 Fla. 93, 
89 S 344 [cit Cyc]; 1 Hawkins’P. GC. 
e 4 [eit Britt, lib-6) ¢ 9); Mirr. e 4°94; 
3 Inst. p 58]. 


63. See Common Law § 17. 
64 State v. La Forrest, 71 Vt. 311, 
41 A 225, 


65. See statutory provisions. 


66. Ex p. Miller, 23 Ida. 4038, 129 
Peon. 
fa] General statute not applicable. 


—A statute providing that except in 
cases where a different punishment is 
prescribed, every offense declared to 
be a felony shall be punishable by 
imprisonment not to exceed five years, 
applies only to offenses where no 
punishment whatever is prescribed, 
and is not applicable to the offense 
of sodomy for which there is a stat- 
ute fixing a minimum sentence of five 
years. Ex p, Miller, 23 Ida. 403, 129 
Pad tar 

Discretion of court.as to extent of 


punishment generally see Criminal 
Law § 3210. 


lower court of grounds ef review see 
Criminal Law §§ 3328-3355. 


70. See cases infra this section. 
71. Peo. v. Swist, 136 Cal. 520, 69 
P 223; State v. Wellman, 253 Mo. 


302, 161 SW 795. 


72. Peo. v. Swist, 136 Cal. 520, 69 
PAs. 
73. Peo. v. Abrams, 249 Ill. 619, 


94 NE 985. 


74. Koontz v. Peo., 82 Colo. 589, 
263 P 19; "Terr. v. Chee Siu, 25 Ha- 
waii 814; State v. Pfeifer, 267 Mo. 23, 
183 SW 387. 

[a] Sufficiency of exceptions.—(1) 
Bill of exceptions to instructions to 
jury must distinctly disclose the por- 
tion of the instructions to which ex- 
ception was taken. Woods v. State, 
10 Ala, A. 96, 64S 508. (2) Sufficiency 
of exceptions to instructions general- 
ly. see Criminal Law § 2516. 


75. State v. Pfeifer, 267 Mo. 23, 
13.) SW. ssire 
[a] Misconduct of prosecuting at- 


torney.—Where the prosecuting at- 
torney was guilty of misconduet in 
interrogating witnesses and also ac- 
cused as to the general reputation of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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unless proper objection and exceptions were taken 
at the trial. The appellate court will review only 
the record certified to it by the duly constituted au- 
thority,*® and a bill of exceptions not made up and 
presented within the time provided will not be con- 
sidered a part of the reecord.** It will be presumed 
that the verdict and judgment are in accord with the 
law and evidence where the record on appeal does 


not contain a statement of facts or bill of excep-. 


tions.** The rulings of the lower court as to the 
qualification of witnesses,’® direction and conduct of 
the trial,*° and the determination of the nature and 
extent of the punishment,*! are largely within its 
discretion and will not be reversed unless there has 


XI. 


[§ 26] A. Nature and Elements of Offenses—1. 
Attempt To Commit Sodomy.** An attempt to com- 
mit the offense of sodomy is a crime at common 
law,°® and in some jurisdictions is made a crime by 
statute;°° and in the absence of special statutes, 
general statutes, providing that a person who at- 
tempts to commit a crime is punishable for the at- 
tempt, apply to sodomy.®! To constitute such an 
attempt there must be some act®? which is overt,°? 
done toward the perpetration of the crime,°®* going 
beyond the mere preparation to commit the crime 
and tending to accomplish it.°° An attempt to com- 
mit sodomy is necessarily included in the complet- 
ed offense.°¢ An attempt to commit the infamous 
crime against nature may be perpetrated otherwise 


accused for chastity and morality in 
the community, when the reputation 
had at no time been put in issue by 
the defense, the court on appeal will 
not reverse the-case for that reason, 
where no assignment of misconduct 


error. State v. 
183 SW 387. 
examination 
amination see 


SODOMY 


failure of the trial court to so limit | C. 
the cross-examination is 
Pfeifer, 
(2) Limitation of cross- 
to scope 
Witnesses 


[58 Cid.) 797 
been a clear abuse of that discretion. The trial court, 
will not be put in error for sustaining a general ob- 
jection when the question objected to is objection- 
able on any other ground.’? Particular errors as to 
the admission of evidence’* or the giving of er- 
roneous instructions,** or failure to give certain in- 
structions,** have been held harmless and not prej- 
udicial and therefore not grounds for reversal. The 
appellate court will not interfere with a verdict 
where there is substantial evidence to support it.8¢ 
The admission of a written confession, obtained from 
accused while in the custody of an officer, without 
a showing as to the voluntary character of the ad- 


mission, is ground for reversal.§7 


ATTEMPT, ASSAULT WITH INTENT, AND SOLICITATION 


than upon a human being.®* 


Simple assault is not an element of an attempt to 
commit the crime when the attempt is not made up- 
on a human being.°§ 


[§ 27] 2. Assault with Intent To Commit Sodo- 
my. An assault with intent to commit the crime 
against nature is an indictable offense at common 
law,®® and 1s sometimes made a crime by statute. 
The use of any appreciable force? against the will 
of another® with the intent and purpose to commit 
the crime? is sufficient to constitute an assault with 
intent to commit sodomy under a statute making such 
an offense punishable.° The crime is established 
when an assault with the intent has been proved,® 


548, 40 SE 2; State v. George, 79 
Wash, 262,940) 2) 337. 


[a] “Bodily injury” not involved 
in attempt.—An attempt to commit an 
unnatural offense or to commit an 
indecent assault upon a male person 


reversible 
DOM MLO 23, 


of direct ex- 
[40 Cye 


of the prosecuting attorney was made 
by defendant, and the court was not 
asked to admonish or instruct the 
jury with reference to the matter, and 
also where it further appeared that 
the entire matter was covered by a 
general instruction given to the jury. 
Peo. v. Jensen, 76 Cal. A. 558, 244 P 
1086. 


76. Drawdy v. State, 97 Fla. 367, 
120 S 844. s 

77, Jackson v. State, 84 Fla. 646, 
94 S 505. 

Time for settiement, signing, and 
filing see Criminal Law § 3434. 

7g. James! vs. State, 61 Mex. Cr: 


232, 1384 SW 699. 


Record and proceedings not in re- 
cord see Criminal Law §§ 3385-3470. 


79. State v. Morasco, 42 Utah 5, 
12GeE? 5718 
80. State v. Demas, 114 Wash. 596, 


iG\Gy ek AL OXOSlS 


[a] Employment of special coun- 
sel to assist prosecution was proper- 
ly ‘permitted by the trial court con- 
sidering the probability of a vigorous 
defense, the subtle questions of law 
involved, and the difficulty of prov- 
ing sodomy without any eyewitnesses 
except accused. Abbott v. State, 113 
Nebr. 517, 204 NW 74, 206 NW 153. 

[b] Granting of continuances is 
largely discretionary with the trial 
court. Peo. v. Lyons, 80 Cal. A. 257, 
bles C252 * ie 

[c] Cross-examination.—(1) Where 
the statute expressly restricts the 
cross-examination to matters touched 
upon in the examination in chief, the 


2500]. 


81. State v. Douglass, 66 Wash. 71, 
ila lfee aes Sia lis}, 


Discretion of court as to extent of 
punishment see Criminal Law § 3210. 


82. Warrant vaState, 22) Alan Ay 172, 
67 S 626 [certiorari den 191 Ala. 664, 
67aS, 1018e State: vi, Pitman, 98 IN. J. 
TE, (626, 121 Aso’ Pati 99 NOD. 527; 
124 A 926]. 


838. Peo. v. Swist, 136 Cal. 520, 69 
Pee 

84 Peo. v. Miller, 67 Cal. A. 674, 
228, P63: 

85. Peo. v. Funtas, 41 Cal. A. 408, 
IES Ole VASE 


86. State v. Wilkins, 221 Mo. 444, 
120 SW 22. 

87. Adams v. State, 48 Tex. Cr. 90, 
86 SW 334, 122 AmSR 733. 

88. Attempts generally see Crim- 
inal Law §§ 90-96. 

$9. State v. Frank, 103 Mo. 120, 15 
SW 330. 

[a] Attempt to commit bestiality 
was a misdemeanor at common law. 
Reg. v. Eaton, 8 C. & P. 417, 34 HCL 
812, 173 Reprint 556. 

s0. See statutory provisions. 


91. Peo. v. Oates, 142 Cal. 12,°75 
P 337; Peo. v. Williams, 59 Cal. 397; 
Reon watbrwin., 4 (Calls cA. 3 G4 Sess. 
871: State v. Frank, 103 Mo. 120, 15 


SW 330; State v. Fenner, 166 N. C. 
247, 80 SE 970. 

92. State v. Smith, 137 Mo. 25, 38 
Sw 717; State v. Verganadis, 50 Nev. 
1, 248 P 900; State v. Hefner, 129 N. 


is not an offense involving “bodily in- 
jury” within the meaning of the 
schedule to the Prevention of Cruel- 
ty to Children Act of 1894. Reg. v. 
Beer a62 Jin bal 20. 


93. State v. Verganadis, 50 
1, 248 BP 900. 


94. See cases supra notes 92, 93. 
95. State v. Verganadis, 50 Nev. 
i) 248) P-900. 


96. State v. Frank, 103 Mo. 120, 15 
SW 330. 


Nev. 


97. Peo. v.. Oates, 142 Cal. 12, 75 
P 337; Reg. v. Brown, 24 Q. B. D. 357. 
[a] Under statute making it an 


indictable offense to commit unnat- 
ural offenses with “animals,” an at- 
tempt to commit such an offense with 
a fowl is included. Reg. v. Brown, 24 
(Qk DY. aie 

98. - Peo; vy. Oates, 142 Cale tone. 
Psst. 

99. State v. Place, 5 Wash. 778, 3; 
PMs 6: 

1. See statutory provisions. 

fa] In Maryland, assault with in- 
tent to commit sodomy is within Act 
(1793) ¢ 57. Davis v. State, 3 Harr. & 
J. (Md.) 154. 7 

2, Peo. v. Wilson, 119 Cal. 384, 51 
lee ee 

oy Peouv. 

4 Peo. v. Wilson, supra. 

5. .Peo. v. Wilson, supra. 


G. Peo. v. Green, 65 Cal. A. 234, 223 
P 1004. 


oT 


iS) 


Wilson, supra. 
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and it is not necessary to constitute an assault with 
intent to commit the infamous crime against nature, 
that the assault should have put the prosecuting wit- 
ness in fear." 


Simple assault is a necessary element of the of- 
fense of assault with intent to commit sodomy.® 


[§ 28] 8. Solicitation.’ A solicitation to commit 
sodomy is an indictable offense at common law.'® 


[§ 29] 4. Distinctions and Applicability of Stat- 
utes. The substantive offense is entirely distinct 
from that of an attempt to commit the crime,'? and 
a statute defining the substantive offense and pre- 
seribing punishment therefor has no application to 
the crime of an attempt.1? Likewise a simple as- 
sault is to be distinguished from an attempt to com- 
mit sodomy,!* and a statute giving two justices pow- 
er to conviet summarily of a common assault has no 
application to the offense of an attempt to commit 
an unnatural offense.‘4 A statute authorizing the 
jury to acquit the accused of a felony and find him 
guilty of an assault, where the felony charged in- 
cludes an assault against the person, has no appli- 
cation where the felony charged is bestiality.t? Also, 
a statute making it an offense for any person to as- 
sault “another” with the intent to commit sodomy 
or buggery, was held to be limited in its application 
to the act when committed between human beings,*® 
and does not include an attempt to commit the of- 
fense with an animal.‘7 Assault to commit sodomy 
and assault with intent to commit the crime are 
sometimes spoken of indistinguishably.*® 


[§ 30] B. Defenses. Consent is a defense to a 
prosecution for an assault with intent to commit 
the crime,'® or to a charge of indecent assault,?° 


SODOMY 
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but an infant ignorant of the nature of the act done 
will be deemed incapable of giving consent.*? 


[§ 31] C. Indictment or Information. General 
rules?? apply to indictments or informations for 
these offenses.?* 


Attempt. When an attempt?‘ is charged, it is 
necessary to allege some act constituting the at- 
tempt?> or committed toward the perpetration of the 
offense,?® as the mere attempt is not per se indict- 
able,?7 and needs extraneous facts to make it the 
subject of an indictment.?8 It has been held that it ’ 
is necessary to set out the particulars of the at- 
tempt.2° The information alleging an attempt must 
set out the facts with sufficient particularity to 
inform the aceused, either from the terms of the in- 
formation itself, or from the implications that at- 


‘tend its charging words, of the charge he is called 


upon to meet.?° Where the information charges 
an attempt it is not necessary to allege the substan- 
tive crime with which accused is charged with at- 
tempting to commit, by more than its statutory des- 
ignation,®! or substantially in the language of the 
statute.*2. Where the information alleges an at- 
tempt and a direct movement toward the commis- 
sion of the erime, it is not necessary that it specif- 
ically allege that the acts designated were done 
with intent to penetrate the body.*® 


Assault with intent to commit. An information 
charging an assault with intent to commit the infa- 
mous crime against nature which is stated in ordi- 
nary and concise language and in such manner as to 
apprise a person of common understanding of the 
nature of the charge, is sufficient.*4 It is not neces- 
sary to lay the carnaliter cognovit.*® It is not nec- 


7. Peo. v. Wilson, 119 Cal. 384, 51 LS. eCommva a , supra 140° PRP) 337. 
P 639. ; 4 19. Peo. v. Hickey, 109 Cal. 275, {a] Information held insufficient. 
8.. Peo. v. Hickey, 109 Cal. 275, 41 | 41 P 1027. —State v. George, 79 Wash. 262, 140 
P 1027. 20. Reg. v. Lock, L. R. 2 C. Cc. 10.|F 337: 


9. Solicitations generally see 


Indecent assaults in general sce As- 


31. State v. Verganadis, 50 Nev. 1, 


Criminal Law §§ 97, 98 
10. State v. Wimer, 30 Del. 114, 103 


A 752; State v. George, 79 Wash. 192, 
140 P 337. See Reg. v. Middleditch, 
ie Den Ce Cania, 69 sveprint .A64 


(holding evidence insufficient to prove 
an indictment charging defendant 
with accusing another of the infam- 
ous crime of solicitation to commit 
b » with the intent to extort 
money). 


[a] Making overtures to commit 
sodomy was not an infamous crime 
subjecting the person making them 
to infamous punishment or prevent- 
ing him from being a witness. Rex 
v. Hickman, 1 Moody C. C. 34, 168 Re- 
print 1175. 


[b] Mere solicitation to commit 
the crime is not made an offense un- 
der the California code. Peo. v. Wil- 
Son, 119 Cal 384-5 P 639: 


11. State v. Romans, 
284; ST Pe 819. 


12. State v. Romans, supra. 


13.. Anonymous, 1 Bos& Ad, 382 
20 ECL 527, 109 Reprint 829. 


14. Anonymous, supra. 


15, Reg. -v. Haton, 8 C. & P. 417, 
34 ECL 812, 173 Reprint 556. 


1G. =.Comy? sv. Ji SAL Meare (Cfo, (aralayy 
Lis, BOOM. Ve a: , Supra. 


21 Wash. 


? 


sault and Battery §§ 200, 201. 
al Ress vi Woks live eC (Omnlos 


[a] Mere submission of child of 
tender years or retarded develop- 
ment to an attempted outrage of its 
person is not such consent as would 
justify or excuse an assault. Peo. 
oe Pok Yip, 164 Cal. 143, 127 P 

od. 


_22. See Indictments and Informa- 
tions 31 CC. J. p\ 548, 


23. See cases infra this section. 


[a] Count held not doubie.—A 
count charging that defendant did 
unlawfully “solicit” and ‘incite’ an- 
other to the commission of the crime 
is not bad for duplicity of charges. 
State Vv. Wamer, 30) Del, fil4s 103e 2A 


[52. 
24. See supra § 26. 


25. State v. Wimer, 30 Del. 114, 103 
ee ue V--ileiner st 29lNe ©. 548) 


26. State v. Smith, 137 Mo. 2 
SW 717. i ice 
27. State v. Hefner, 129 N. C. 548 
40 SE 2. ; 
28. State v. Hefner, supra. 


ZO Cam nv.md) 7 24) Pa. Co; 625. 
30. State v. George, 79 Wash. 262, 


248 P 900. 


32. Peo. v. Erwin, 4 Cal. A, 394, 
Soe siale 
[a] Thus (1) an indictment des- 


ignating offense as an attempt to 
commit the infamous crime against 
nature with and upon a male human 
being named therein, by attempting 
to have carnal knowledge of his body, 
is sufficient (Peo. v. Erwin, 4 Cal. A. 
394, 88 P 371), (2) as is likewise an 
indictment charging an attempt to 
commit an unnatural offense with a 


fowl (Reg. v. Brown, 24 as 
Bee .: 2 
33. State v. Verganadis, 50 Nev. 4; 


248 P 900. 
34. Peo. v. Williams, 59 Cal. 397. 


[a] Thus an information charging 
accused with willfully, unlawfully 
and feloniously making an assault 
upon Harry G with intent to commit 
in and upon the person of such Harry 
G the infamous crime against nature 


was good. Peo. v. Williams, 59 Cal, 
35. Davis v. State, 3 Harr. & J. . 


(Md.) 154, 157. 


“The crime of sodomy is too well 
known to be misunderstood, and too 
disgusting to be defined; farther than 
by merely naming it.” Davis y. State 
supra. : 


For later cases, developments and changes in the law see Annotations, same title and Fochion number 
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essary that an information charge an assault with 
intent to commit the offense upon the person of a 
named individual.?é 


Solicitation. Where the statute provides that an 
indictment shall be deemed good which charges the 
crime substantially in the language of the statute,?7 
an indictment charging solicitation to commit the 
offense in the exact words of the statute is suffi- 
cient,** particular averments being unnecessary.?? 


[§ 32] D. Evidence. General rules governing the 
presumption and burden of proof,*® the admissibil- 
ity,*+ and weight and sufficiency*? of the evidence 
are applicable in prosecutions for solicitation, at- 
tempt, or assault with intent to commit sodomy. 


[§ 33] BE. Trialt*—1. Province of Court and Jury. 
The diseretion of the trial court is very broad in 
determining questions relating to the reception of 
evidence.** Whether there was such a display of 
force*® without the consent of the other party,*® 
as to constitute an assault,#? as well as the intent 
with which it was done,*® is for the jury to deter- 
mine. 


[§ 34] 2. Instructions. An instruction following 
the language of the statute as to the elements of 


an attempt to commit the offense or specific acts: 


that would constitute an attempt, is sufficiently spe- 
cific.*® Jt is not error for the court to refuse to give 
a charge with reference to simple assault where the 
evidence seems clearly sufficient to sustain a con- 
viction of the greater offense of assault with intent 
to commit sodomy.°® 


[§ 35] 3. Verdict. General rules*! apply to ver- 
dicts in prosecutions of this character.®? 


Conviction of attempt. Where sodomy is charged, 
accused may, under a statute permitting one charged 
with a complete offense to be found guilty of an 
attempt to commit the offense,°* be convicted of 
an attempt to commit sodomy,°* and the same has 
been held to be true in the absence of the aid of 


3G. Peo. v. Green, 65 Cal. A. 234, 45, 
223 P 1004. P 639. 


37. See statutory provisions. 


: 
Bet iGomn. Taylor: 26 (Pa, Dist. | F £027 
£62 47. 


39. Com. v. Taylor, supra. 
40. See Criminal Law §§ 993-1033. 


41. State v. Place, 5 Wash. 773, 
32 P 736. See Criminal Law §§ 1034- 
1558. 


P 639. 


SW 330. 


SODOMY 


Peo. v. Wilson, 119 Cal. 384, 51 
46. Peo. v. Hickey, 109 Cal. 275, 41 
Elements of assault see As- 
sault and Battery §§ 177-191. 
48. Peo. v. Wilson, 119 Cal. 384, 51 
49. State v. Frank, 103 Mo. 120, 15] it.” 


50. Peo. v. Swist,\136 Cal. 520, 69 


[58 C.J.] 799 
such a statute.>> Similarly, under a statute permit- 
ting a finding of not guilty of the offense charged 
and a finding of guilty of any offense the commis- 
sion of which is necessarily included in the one 
charged,°® one indicted for the crime of sodomy may 
be found guilty of an attempt to commit the erime.** 
Under such a statute one charged with an attempt 
to commit sodomy will not be acquitted because the 
evidence tends also to prove the completed offense.®® 
It has been held that of the two offenses, assault 
with intent to commit and attempt to commit the 
infamous crime against nature, the latter is the les- 
ser and necessarily included in the former,®® and 
accordingly, where the charge is that of an assault 
with intent to commit, a verdict may be returned 
finding the accused guilty of the lesser offense of 
an attempt.®° 


Conviction of assault. One charged with sodomy 
may also be convicted of a simple assault, where the 
crime was committed upon or with a human being 
and was without the consent of that party;®! and 
likewise where the evidence was sufficient to support 
a conviction of an assault with intent to commit 
the infamous crime against nature, with which the 
accused was charged, a conviction of the lesser crime 
of assault necessarily included therein will not be 
set aside.°? . However, it has been held that one 
accused of bestiality,®* cannot be found guilty of 
an assault.%4 


[§ 36] F. Appeal and Error. General rules of 
appeal and error®® are applicable.*® The appellate 
court will not interfere with'a verdict finding one 
guilty of an assault with intent to commit sodomy, 
unless the evidence is of such a character that a 
reasonable mind uninfluenced by passion or preju- 
dice could not reach the conviction of guilt.®7 


[§ 37] G. Punishment. Attempts, or assaults 
with intent, and solicitations to commit sodomy, or- 
dinarily being misdemeanors,®* are punishable as 
such.°? A statute which provides that if the offense 


‘Tt is clear that an attempt might 
be made to commit a crime of the na- 
ture of that involved’in the charge 
made against defendant without go- 
ing so far as actually to commit an’ 
assault upon the intended victim. Of 
the two offenses, manifestly the at- 
tempt is the lesser, and is necessarily 
contained within the greater offense 
of an assault with intent to commit 
Peo. v. Jensen, supra. 


60. Peo. vy. Jensen, supra. 
61. Peo. v. Hickey, 109 Cal. 275, 


[a] Good character.—If defendant 23. 
denies committing the crime and hav- F223 : Ziad 2s Ke 
ing ever seen the alleged pathic, tes- 51. See Indictments and Informa- 2. | Peoy. ‘bong, Pak vip eran 


timony as to defendant's good char- | tions §§ 482-530. 


acter should be admitted. Peo. v. t aoe 
Dania Avs Divsthiy 17 NYS. 443; oo Bee. Ca8e8 


infra this section. 


TASH Te LOS. 
63. See supra § 29. 


Nien Or. pits 53. See statutory Dee ASO Re “Bestiality” supra § 1. 

42. See Criminal Law §§ 1559- pes yar v. Romans, 21.Wash. 284, 64. Reg. v. Eaton, 8 C. & P. 417, 34 
1999. : : ECL 812, 173 Reprint 556. 

i eld sufficient to sus- 55. Peo. v. Oates, 142 Cal. 12, 7 Le 3 
fee Wernloe anaine (1) assault with | P 337. See State v3 Frank, 103 Mo. re See Criminal Law §§ 3258 
intent to commit sodomy. Peo. v.|120, 15 SW 330 (dictum to same ef- . if 
Wilson, 119 Cal. 384, 51 P 639; Ben- | fect). ane mane v. Wilson, 119 Cal. 384, 
Dod. 


nett v. State, 21 Ga. A. 505, 94 SE 626. 56 
(2) Attempt to commit sodomy. , 
State v. Smith, 137 Mo. 25, 38 SW 57s 


43. Generally see Criminal Law 3§ | 249 P17? 
2000-2614. 58. 


44, Koontz v. Peo., 82 Colo. 589, 263 59. 
P19. See Criminal Law §§ 2112-2122.'560, 244 P 1086. 


See statutory provisions. 


State v. Frank, 103 Mo. 120, 15 
Geli: Sw 330; State v. Harvey, 119 Or. 512, 


Grounds for reversal see Criminal 
Law §§ 38750-38755. 


67. Peo. v. Wilson, 119 Cal. 384, 51 
P6330) 

68. See statutory provisions. 

69. Woods v. State, 10 Ala. A. 96, 


State v. Harvey, supra. 
Peo. v. Jensen, 76 Cal. A. 558, 


800 [58 C.J.] 


attempted to be committed is punishable by impris- 
onment for any time less than four years then the 
person guilty of such attempt is punishable by im- 
prisonment for not more than one year, does not 


SODOMY—SOIL 


[§ 37 


limit the punishment which may be imposed for an 
attempt to one year, where the punishment for the 
completed offense may, in the discretion of the court, 
be more than four years.*° 


*SOFT. Easily yielding to pressure; easily im- 
pressed, molded or cut; not firm in resisting ;—op- 
posed to hard.1 In some connections? it is a rela- 
tive term® and the matter of degree must often be 
determined by other language with which the word 
is used.* 

Soft drink parlor. Commonly known as a place 
where soft drinks are sold and drunk on the prem- 
ises.° 

Soft English lead. A term which may mean lead 
made wholly of English ores, or soft lead made in 
England, no matter from what ores.°® 


Soft fish. A fish that is not a “game fish.”’? 


Soft ground. A mining term which ineludes 
ground composed of soapstone and selvage, or de- 
composed roek.® 


Soft hogs. A term used to designate hogs fed 
upon mast, such as beech nuts and acorns.® 


‘from that which is under it.25 


Soft-metal. In reference to bushings, the term 
means-a material which would upset, or was adapt- 


able to be upset, when under pressure such as is 


applied to a spark plug.?° 

Soft weed.11 A term said to be probably intend- 
ed to represent what in commerce has been applied 
to certain kinds of wood to distinguish it from other 
kinds. !? 

Other phrases: “Soft bristles,”1* “soft coal,’1* 
“soft drinks,”?> “soft drink stand,”1® “soft wax.”**? 


SOFTENING. As applied to water, is a process 
involving chemical changes as the water passes 
through the zeolites,1® and is analogous, if not iden- 


tical, to the art of filtering.?® ' 

SOIL.2° <A flexible expression?! which may mean 
the same thing as the word “land,”?? or, in a re- 
stricted sense,?* may mean the surface?* as distinet 


When applied to a 


64 S$ 508; Com. v. Taylor, 26 Pa. Dist. 
16. 


Punishment for misdemeanors gen- 
erally see Criminal Law §§ 3214, 3215. 


7Q. In re King, 9 N. D. 149, 82 NW 
423. 
1. Webster New Int. D. 


2a Cimniott Unhairing Co. Vv. 
American 'Unhairing Mach Co., 115 
Fed. 498, 504. 


38. Rajah Auto Supply Co. v. Bel- 
videre Screw, ete., Co., 275 Fed. 761, 
763; Cimiotti Unhairing Co. v. Amer- 
ican Unhairing Mach. Co., 115 Fed. 
498, 504, 53 CCA 230. 


[a] “& relative term at best.”’— 
Rajah Auto Supply Co. v. Belvidere 
Screw, ete, Co, 275 Méd. 761, 763: 


4 Rajah Auto Supply Co. v. Bel- 
videre Screw, ete., Co., 275 Fed. 761, 
763. 


5. Peo. v. De Geovanni, 326 Ill. 
ARG, ex Mee INDO eBay 


[a] “Saloon” distinguished.—Peo. 
v. De Geovanni, 326 Ill. 230, 234, 157 
NE 195. ; 


“Soft drinks” see Intoxicating Liq- 
uors § 15. 


6. Pollen v. Le Roy, 30 N. Y. 549, 
563. 
“Tead’ 36 C. J. p 972. 


7. State v. Hinshaw, 197 Iowa 
11265, 198 NW 634, 635. 


[a] Buffalo, carp, quililbacks, red 
horse suckers and gar are soft fish.— 
“The former [soft fish] are regarded 
by fishermen as quite plebeian and 
wholly lacking in the desirable char- 
acteristics of their more aristocratic 
brethren, the ‘game fish.’ A ‘soft 
fish’ is not tempted by the most al- 
luring bait of the angler. He must be 
taken, if at all, by the spear or net. 
He gives no Isaac Walton the wanted 
thrill of singing reel or bending rod. 
He pursues the even tenor of his way 


in shallow waters and among aquatic | and note 5. 


vegetation. He is even accused of 
being a scavenger.” State v. Hin- 
shaw, 197 Iowa 1265, 198 NW 684, 635. 


“Game fish” see Fish § 1 text and 
note 7. 


8 Spencer v. Bruner, 126 Mo, A. 
94,103 SW 578. 


9. Bartlett v. Hoppock, 34 N. Y. 
118, 119, 88 Amb 428: 


Sao 295 CSD) wins. 
“Mast” 38 C. J. p 1384. 


16. Rajah Auto Supply Co. v. Bel- 
wihere Serew, etc:, Coy. 275) Med) 764; 


[a] It does not refer solely to the 
metals sometimes or frequently 
classed as soft, but to a particular 
bushing which possesses the qual- 
ities of a soft, yielding material, one 
that would upset under pressure and 
thereby accomplish certain results. 
Rajah Auto Supply Co. vy. Belvidere 
Screw, etc., Co., 275 Bed. 761, 763: 


ll. See Wood [40 Cye 2792]; 
aerey and Forests [40 Cyc 2794 et 
seq]. 


eat Darling-v. Dodge, 36 Me. 370, 
ol, 


[a] ‘fhe term is not one, to which 
the law has attached a specific mean- 
ing, and therefore the court cannot 
with propriety expound it.” Darling 
v. Dodge, 36 Me. 370, 374. 


18. Cimiotti Unhairing Co. v. 
American Unhairing Mach. Co., 115 
Fed. 498, 504, 53 CCA 230. 

14... State v. Chicago, ete, R. Co 
114 Minn. 122, 127; 130 NW. 545, 3 
LRANS 494, AnnCasi1912B 1030. 

“Coal” al) Ca J. spy 9e4s 

15; See Intoxicating Liquors § 14. 

16. Blind v. Brockman, (Mo.) 12 
SW (2d) 742, 744. See also supra text 


’ 
9 
o 


17. A. B. Dick Co. v. Pomeroy Du- 
plicator Co., 117 Fed. 154, 155. 

[a] “fhe true test [of softness of 
wax | is will its particles move read- 
ily under pressure.” A. B. Dick Co. 


v. Pomeroy Duplicator Co., 117 Fed. 
AD Se 


18. Permutit Co. v. Graver Corp., 
3 BE (2d) 3853 


_[a], “Purification” of water dis- 
tinguished.—Permutit Co. v. Graver 
Corp., 37 F. (2d) 385, 393, 


19. Permutit Co. v. Graver Corp., 
37 F~(2d)- 385, 393. 

“Filter” 25 C. J. p 1129. 

20. “Night soil” 46 C. J. p 478. 


21. St. Catharine’s College, Cam- 
bridge v. Rosse, [1916] 1 Ch. 73. 


[a] “A flexible word.”——Thomson 
v. St. Catharine’s College, Cambridge, 
[LOMO RAT CaAGRe : 


22. St. Catherine’s College, Cam- 
bridge v. Rosse, [1916] 1 Ch. 73. 
“Barth” 19 C. J. p 855. 


“Land”? 35 ©. J. p 933. 


23. St. Catherine’s College, Cam- 
Bees v. Greensmith,- [1912] 2.Ch, 
24 St. Catherine’s College, Cam- 


bridge v. Rosse, [1916] 1 Ch. 73; St. 
Catherine’s College, Cambridge vy. 
Greensmith, [1912] 2 Ch. 280. 


[a] “Whe surface layer of the lana 
upon which grass, herbage, or timber 
may grow,’ Thomson v. St. Catha- 
Re College, Cambridge, [1919] <A. 
we US. 


[b] “Soil” is not “compost.”—Mar- 
rack v. Ellis, 1 M. & R. 511) 614, 17 
HCL 682, , 

25. St. Catherine’s College, Cam- 
bridge vy. Rosse, [1916] 1 Ch. 73. 


“By CAROLAN JEFFERSON WALSH (Soft—Spearmint inclusive). 
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For later cases, developments and changes in the law see Annotations, same title and section number 
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SOIL—SOLDIER 


navigable river the term means the alvens or bed 
of the river.?¢ 


Phrases: “Recompence for their right to the’ 
TEs Ca Bere S 2 
soil,”** “soil, earth, and stones,”*S and “the bed 
and soil and shores of the waters.’’?9 

SOJOURN. [§ 1] A. As Noun. A temporary*° 
stay”* or residence,*? as that of a traveler?? in a 
foreign land;?* a sojourner.®® 

[§ 2] B. As Verb—1. In General. To dwell for 
a time;*° to dwell*? or live in a place as a tempo- 
rary resident,** or as a stranger, not considering 
the place as a permanent habitation;?® to have a 
temporary abode; to live as not at home.*? 

Phrase: “Coming to sojourn or dwell.”+1 


[§ 3] 2. Sojourning. The term means something 
more than “traveling,” and applies to a temporary, 


as contradistinguished from a permanent, resi- 
dence,*? 
SOJOURNER.** One who dwells for a time as 


a temporary resident.?* 


[58 C.J.] 801 
SOLA AC PER SE SENECTUS DONATIONEM, 


TESTAMENTUM AUT TRANSACTIONEM NON 
VITIAT,*° 


SOLA INNOCENTIA LIBERA.‘ 


SOLARES. A term used in the Spanish law to 
denote house lots of a small size, upon which dwell- 
ings, shops, stores, ete., are to be built.47 


SOLATIUM. In reference to damages,#* a com- 
pensation as a soothing to the affections or wounded — 
feelings, and for loss of the comfort and social 
pleasure there is in the association between members 
of a family.*® 


SOLA VESTURA. An exclusive right of pastur- 
age.°° 

SOLD.°* 

SOLDERING THE JOINT. In the specification 


of a patent for cans, a means of joining the top and 
bottom of the can to the sides.®? 


SOLDIER.*? 


From the Latin “solidus,”®* it is 


26. Peo. v. Gold Run Ditch, etc., “Resident” 54 C. J. p 712. P. 527, 528. See also Common Lands 
Pe a ee te BEGRE SES LUE, 80! sonalees wState, Olatexy Cridhe [peste 


“Bed” 7 C. J. p 1022. 


27. St. Catharine’s College, 
bridge v. Rosse, [1916] 1 Ch. 73. 


Cam- 


28. Howard v. Harvard Congrega- 
tional Soc., 223 Mass. 562, 112 NE 
FIBA 

29. Colonial Sugar Refining Co., 
Ltd. v. Melbourne Harbor Fruit 


Gomme aS oAUStG 9 Cy eee 4d, 5D: 


30. Century D. [quot Less v. State, 
Op ex.. Cr 154. o24655Wi 382, 388315 
Webster D. [quot In re Gahn’s Will, 
110 Misc. 96, 98, 180 NYS 262]; Wit- 
tenbrock v. Mabins, 57 Hun 146, 148, 
10 NYS 733 [cit Webster D.; Wor- 
cester D.]. 


31. Century D. [quot Less v. State, 
93 Tex. Cr. 154, 246 SW 382, 383]. 


32. Century D. [quot Less v. State, 


Supra]; Webster D. [quot In re 
Gahn’s Will, 110 Misc. 96, 98, 180 
NYS 262]; Wittenbrock v. Mabins, 


57 Hun 146, 148, 10 NYS 733 [eit Web- 
ster D.; Worcester D.]. 

“Residence” 54 C. J. p 704. 

33. Century D. [quot Less v. State, 
93 Tex. Cr. 154, 246 SW 382, 383]; 
Wittenbrock v. Mabins, 57 Hun 146, 
148-5 10 NYS, 7332 heit. WebsteriyD.; 
Worcester D.]. : 


34. Wittenbrock v. Mabins, supra 
[cit Webster D.; Worcester D.]. 


35. Wittenbrock v. Mabins, supra 
[cit Webster D.; Worcester D.]. 


“Sojourner” post. 
36. Century D. [quot Less v. State, 
93 Tex. Cr. 154, .246-. SW 382, 383]; 


Webster D. [quot In re Gahn’s Will, 
110 Misc. 96, 98, 180 NYS 262]. 


37. Century D. [quot Less v. State, 
G2 Lex, (Cr, 154, 246 SW, 3825. -383i1- 
See also Reside § 2 text and note 96. 


[a] “Dwell” synonymous.—Mac- 
Leod y. Stelle, 43 Ida. 64, 249 P 254, 
256, 


“Dwell” 19 C. J. p 842. 


38. Century D. [quot Less v. State, 
93 Tex. Cr. 154, 246 SW 382, 383]; 
Webster D. [quot In re Gahn’s Will, 
110 Misc. 96, 98, 180 NYS 262]. 


[58 C. J.—o1] 


246 SW 382, 383. 


[a] It includes less permanency 
than “residence.’’—Less v. State, 93 
Tex. Cr. 154; 246 SW 382, 383. 


{b] One who lives in New Jersey 
and does business in New York “so- 


journs” in such city. Wittenbrock v.. 


Mabins, 57 Hun 10 NYS 


733. 


40. Wittenbrock v. Mabins, 57 Hun 
146, 148, 10 NYS 733 [cit Webster D.; 
Worcester D.]. 

“Abode” 1 C. J. p 304. 

41. Abington v. North Bridgewa- 
ter, 23 Pick. (Mass.) 170, 176. 


42. Henry v. Ball, 1 Wheat. (U. S.) 
lea CEI 0k Pale 


[a] “Residing”  synonymous.—In 
re Gahn’s Will, 110 Misc. 96, 98, 180 
NYS 262. 


“Residing” see Reside § 6. 

“Traveling” [38 Cyc 949]. 

43. See also Sojourn ante. 

44. Webster D. [quot McManigle 
v. Crouse, 1 Walk. (Pa.) 43, 44]. 

“Resident” 54 C. J. p 712. 


45. A maxim meaning “Old age 
does not alone and of itself vitiate 
gift, will or transaction.” Bouvier 
nie IBY 


146, 148, 


[a] Applied in Van Alst v. Hun- 
ter, 5 Johns.-Ch. (N. Y.) 148, 158. 


46. A maxim meaning ‘Innocence 
alone is free.” Morgan Leg. Max. 
[cit Halkerstome Leg. Max.]. 


47. Wart v. Burnett, 15 Cal. 
555. 

48. See Damages §§ 151-161, 222; 
Husband and Wife § 1063; Parent and 
Child § 239. 


49. Marshall v. Consolidated Jack 
Mines Co., 119 Mo. A. 270, 274, 95 SW 
972. 

[a] “Solatium is sentiment, love, 
or affection as distinguished from a 
property loss.”” Marshall v. Consol- 
jdated Jack Mines Co., 119 Mo. A. 270, 
95 SW 972, 973. 


50. Johnson v. Barnes, L. R. 8 C. 


530, 


51. See Sell §§ 10-13. 


52. Combined Patents Can Co. v. 
Lloyd, 15 Phila. (Pa.) 485. 


53. Soldier: 

In general see Army and Navy 5 C. J. 
p 289; Militia 40 C. J. p 660; War 
[40 Cye 296 et seq]. 

Bequest for benefit of disabled see 
Charities § 19 note 1 [a] (5). 

Bounty see Bounties §§ 2-32. 


Civil status of see Army and Navy 
§§ 215-225. P 

Discharged, mandamus to compel 
preference see Mandamus § 288; 
Municipal Corporations § 992 (ap- 
pointment), § 1127 (removal); Of- 
ficers §§ 81-83 (appointment), §§ 
164-166 (removal). 


Emancipation of child by enlistment 
see Parent and Child § 194 text and 
note 36. 


Establishment of domicile 
Domicile § 39. 


Exemptions of see Arrest § 7 text and 
note 47 (criminal), § 149 (civil); 
Executions § 1128 text and note 2; 
Exemptions § 59; Licenses § 53 
text and note 50 (license tax); 
Process § 247; Public Lands § 88 
text and notes 14, 15 (homestead); 
Taxation [37 Cyc 909] (bounty mon- 
ey). 

Killing by, 
cide § 204 

Land grants and warrants to see 
Public Lands § 158. 


Nuncupative will by see Wills [40 
Cye 1138]. 

Pensions 48 C. J. p 784 et seq. 

Residence for voting see Elections § 
Soe 


by see 


as justifiable see Homi- 


Settlement and support see Paupers 
§§ 80-82. 


54. Stephens Vv. Civil Service 
Commn., 101 N. J. Law 192, 127 A 
808, 812. 

[a] “Solidus” was “a coin used in 


the payment of those who had been 
hired to fight, i. e., mercenaries.” 
Stephens v. Civil Service Commn., 101 
Ni Ja Law 192,202, 127-~A 8082e8r2 
[cit Beaver D. Ph. p 748]. 


802 [58 C.J.] 
a term of art, fundamental to the military profes- 
sion,®> meaning one who belongs to a regularly or- 
ganized body of combatants, and as such is engaged 
in military service, either as an officer or private.°® 


Scope of term. The term “soldiers” in its popu- 
lar signification embraces both enlisted men and 
officers,°’ every grade from the private to the high- 
est officer,®® including artificers,®® generals,®°° gun- 
ners,®! musicians,°? noncommissioned officers,®* pri- 
vates,°* surgeons,®® and “other enlisted men.’”** It 
includes militia men.*7 It does not include a field 
clerk.*8 While ordinarily the term is not used to 
designate a person enlisted in the navy,°® it has 
been construed to include a member of the latter 
class.’° 


Soldier in the military service is one belonging 
to the soldiery, militia or army of the nation or 


SOLDIER—SOLE 


Other phrases: “A soldier in actual military serv- 
ice,”?2 “a soldier in the organized militia,”"* “re- 
turned soldier or sailor,’?4 “soldiers’ additional 
homestead scrip,’?® “soldier’s additional right,”*® 
and “soldiers’ homes.”*7 


SOLD NOTES.7® 


SOLE.7° Being alone, existing or acting without 
another;*° individual;** separate;*? single.*? Its 
meaning is the opposite of “aggregate,”** or 
“joint,”®> and it has been said that the term does 
not mean ‘“several.”*® 


Sole owner.** In reference to real estate, one 
who has the fee simple title,’ the owner of an ab- 
solute interest.8® Phrase: “Or, if the assured shall 
not be the sole and unconditional owner in fee sim- 
ple of said property.”°®° 


state,71 


55. Stephens v._ Civil Service 
Commun... 101, N. Ss) Law 192)) 127 
808, 809. 

56. Vaughn v. State, 3 Coldw. 


(Tenn.): 102, 107. 


[a] “It does not seem to us that 
this limitation of the word ‘soldier’ 
to enlisted men and those who com- 
mand them is an arbitrary one. We 
think, rather, it is in harmony with 
the historical and popular conception 
of a soldier as a fighting man.” Ste- 
phens v. Civil Service Commn., 101 
N. J. Law 192, 127 A 808, 812. 


57. Kirkman vy. McClaughry, 
Fed. 436, 440, 90 CCA 86, 152 Fed. 
255, 261 (wherein the court answered 
the contention that the term was 
usually applied in the Army Regula- 
tions as embracing enlisted men, but 
not officers). 


[a] In England, the term “sol- 
diers’’ was held to include persons in 
the military service of the Hast In- 
dia Company. In re Donaldson, 2 
Curt. Eccl. 386, 387, 163 Reprint 448. 


58. Ex p. Thompson, 4 Bradf. Surr. 
CN, -Y.)., 154, 159. 


59. > Hartigan’ v.'U: S.,:.25-SCt 204, 
206, 196 U. S. 169, 49 L. ed. 434; Ste- 
phens v. Civil Service Commission of 
New Jersey, 101 N. J. Law 192) .127 
A 808, 811. 


60. Ex p. Thompson, 4 Bradf. Surr. 
Newey) plone lbo: 


61. Ex p. Thompson, supra. 


62. Hartigan v. U. S., 25 SCt 204, 
206, 196 U. S. 169, 49 L. ed. 434; Ste- 
phens yv. Civil Service Commn., 101 
N. J. Law 192, 127 A 808, 811. 


63. Hartigan v. U..S., 25 SCt 204, 
206, 196 U. S. 169, 49 L. ed. 484; Ste- 
phens v. Civil Service Commn., 101 
N. J. Law 192, 127 A 808, 811. 


64. Hartigan v. U. S., 25 SCt 204, 
206, 196 U. S. 169, 49 L. ed. 434; Ste- 
phens v. Civil Service Commn., 101 
N. J. Law 192, 127 A 808, 811. 


65. Ex p. Thompson, 4 Bradf. Surr. 
CN. Y.) 154, 159. 


66. Stephens v. Civil Service 
Commn., 101 N. J. Law 192, 127 A 
808, 811. 


67. Horton v. Leed, 5 EH. & B. 595, 
598, 85 ECL 595. 


68. Stephens v. Civil Service 
Ont Dh 101 N. J. Law 192, 127 A 808, 


69. Schroeder Vv. Amalgamated 


For later cases, developments and changes in the law see Annotations, same title and section number, 


160. 


Sole ownership.®* 


Ass'n of Street & Electric Ry. Em- 
ployees of America, 153 La. 27, 95 S 
389, 390. 


[a] Sailors not included.—It can- 
not be said upon the application of 
the definition given by the lexicog- 
raphers that the term “soldiers” em- 
braces “sailors.” Macon v. Samples, 
(Ga.) 145 SE 57, 61. 


70. Macon v. Samples, 
SEW? 36.19 


- [a] In view of the evident pur- 
pose of this act [exempting disabled 
soldiers from a license tax] we think 
that by the term ‘‘soldiers” the legis- 
lature intended to include all who 
served as members of the forces en- 
gaged in the war, and that it in- 
cludes enlisted men in the navy who 
served as gunners, aS well as soldiers 
in the narrower sense of the term. 
Hartigan v. ‘United States, 25 SCt 204, 
206, 196 U. S. 169, 49 L. ed. 434; Ma- 
con v. Samples, (Ga.) 145 SE 57, 61. 


(Ga.) 145 


71. Abrahams vy. Bartlet, 18 Iowa 
5138, 514. 
[a] It means one in the military 


department rather than in the naval 
service. Abrahams v. Bartlet, 18 
Iowa 513, 514. 


72. In re Donaldson, 2 Curt. Eccl. 
386, 387, 163 Reprint 448. , 


73. MeGorray v. Murphy, 80 Oh. 
St. 413, 88 NE 881, 17 AnnCas 444. 


74. Waterside Workers’ Federation 
of Australia v. Gilchrist, Watt and 


Sanderson Ltd., 34 Austr. Cc. L. R. 
482, 548. 
75. Macintosh v. Renton, 2 Wash. 


DT. VL21 59 129d 8 oO. 


76. See Public Lands § 88 note 
15[a]. 
is See Army and Navy §&8§ 228- 
78. See Bought and Sold notes 9 


Cid DElass 

79. See also Solely post. 

Sole: 
Corporation see Corporations § 39. 
— see Husband and Wife §§ 386— 


80. Standard D. [quot- Seitz vy. 
Seitz, 11 App. D. C. 358, 369 (brief of 
counsel) J. 


[a] “Exclusive” synonymous.— 
Webb Academy v. Grand Rapids, 209 
Mich. 523, 540,177 NW 290. 


[b] Where a statute provides that 
a city council shall be judge of the 


. 


An ownership is “sole” when 


qualifications, elections and returns 
of its own members, the power given 
is simply cumulative, and the concur- 
rent jurisdiction of the courts is main- 
tained, but if the word “sole” is add- 
ed to the foregoing, the power of the 
courts is divested. Darrow y. People, 
8 Colo. 426, 427, 8 P 924. 


“Alone” 2 C. J. p 1160. 


81. Black L. D. [quot Seitz v. Seitz, 
11 App. D. C. 358; 369 (brief of coun- 
sel)]; Standard D. [quot Seitz v. 
Seitz, supra (brief of counsel, defin- 
ing ‘“‘individuals’’)]. 

82. Black L. D. [quot Seitz v. 
Seitz; 11), App. D: Co 358, \3695 Gbrice 
of counsel); Fort Worth, etc., R. Co. 
v. Williams, (Tex.) 275 SW 415, 419]. 
See also Separate § 3. 


[a] “Separate” distinguished.— 
Wilson v. Bryn Mawr Trust Co., 225 
Pa. 139,'73- A 1070, 1071. 


83. Black L. D. [quot Seitz v. Seitz, 
11 App. D. C. 358, 369 (brief of coun- 
sel); Fort Worth, etc., R. Co. v. Wil- 
liams, (Tex.) 275 SW 415, 419]. 


“Single” ante. 


Black L. D. [quot Fort Worth, 
ete., R. Co. v. Williams, (Tex.) 275 
Sw 415, 419]. 


Aggregate and sole corporations see 
Corporations § 39. 2 


85 Black L. D. [quot Seitz v. 
Seitz, 11 App. D. C. 358, 369 (brief of 
counsel) ]. 


86. Seitz v. Seitz, 11 App. D. C. 
3B8, Sil se 


“Several” ante. 


BRS Generally see Property §§ 48— 


In fire policy see Fire Insurance §§ 
209-224. 


88. Garver v. Hawkeye Ins. Co., 69 
Iowa 202, 204, 28 NW 555. 


89. Garver v. Hawkeye Ins. 
supra. 


[a] There is no distinction be- 
tween “sole owner” and the owner of 
an “absolute interest” in real estate. 
Garver v. Hawkeye Ins. Co., 69 Iowa 
202, 204, 28 NW 555. 


90. German Ins. Co. vy. Miller, 39 
Til. A. 633, 635. 


[a] The phrase aptly refers to real 
estate, and not to personalty.—Ger- 
man Ins. Co. v. Miller, 39 Ill. A. 633 
635. ‘ 

91. 
224. 


Coz 


See also Fire Insurance §§ 209-- 
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SOLE—SOLEMN 


no other person has an interest in the same prop- 
erty as part owner.°? The word will describe per- 


sonal as well as real property.®* Phrase: “Sole 
and unconditional ownership.’”?4 
Other phrases: “Corporation sole,”’®> “feme 


sole,”°® “sole and exclusive,”®? “sole cause,”?® “sole 
or joint inventor,”®® “sole devisee,”! “sole heir,’2 
“sole interest,”* “sole judges of all values,” “sole 
legatee,”® “sole liberty to vend,’® “sole manage- 
ment,”’ “sole manufacturers,’’® “sole preferred des- 
ignated beneficiary,”® “sole privilege of grinding 
grain,”?® “sole star,”11 “sole support,’? “sole trad- 
er,”?* “sole use,”?* and “unconditional and sole.’’15 


SOLELY.'® <A word of limitation,!’ restrietion,1§ 
or exclusion,’® which in its ordinary sense strictly 
limits the subject to which it refers,?° and may be 
used to mean “only” or “exclusively.’”21 


Phrases: “Entering solely for the purpose of car- 


[58 C.J.] 803 


rying on the vocation of teaching,”22 “if his neg- 
ligent act solely contributes to bringing about the 
injury - . ,?23 “solely by accidental means,”?+4 
“solely for said road purposes,”?*> “solely for the 
purposes for which they were incorporated,”2° “sole- 
ly to contract in writing to sell said property,’27 
“solely to sell,”*® and “used solely in the admixture 
of necessary remedial compounds.’’2® 


SOLEMN.’° In legal nomenclature! the term 
means formal; regular.?2 


Solemn admissions. A term applied to admissions 
made in a pleading.?3 


Solemn instrument.** In legal parlance, a contraet 
under seal?°—a _ specialty®®—is a solemn instru- 
ments 


Other phrases: “Solemn declaration,”*® and “sol- 
emn occasion.’ 


Ownership generally see Property 
§§: 53-55. 

92. Jammal v. Girard Fire & Ma- 
rine Ins. Co., 210 App. Div. 145, 205 
NYS 561, 562. 

93. See case infra this note. 

{a] Personal property.—‘‘The 
words ‘sole ownership’ do describe an 
exclusive holding of personal prop- 
erty.” Scott v. Liverpool, etc., Ins. 
Co., 102 S. C; 115, 86 SE 484. 


94 See Fire Insurance § 209 text 
and note 84. 

‘95. See Corporations § 39. 

96. See Feme Sole 25 C. J. p 1012. 

97. Ex p. Wilson, 140 U. S. 575, 578, 
Tier Ote S10. 35) alin CG.qrolo 2) EeLG iV. 
United States, 13 Okl. 512, 516, 75 P 
291; Watts v. U. S., 1 Wash. T. 288, 
296. 

[a] “Sole and exclusive agency.”— 
Magnolia Metal Co. v. Gale, 189 Mass. 
124, 128, 75 NE 219. 

[b] “Sole and exclusive fishery.”— 
Holford v. Bailey, 8 Q. B. 1000, 1018, 
55 ECL 1000, 13 Q. B. 426, 445, 66 ECL 
426. 

98. Penn v. Standard Life Ins. Co., 
Toes) B26, .263)) 160 Ni. C399) 4251: 
RAS CN. S:) 59%. 

[a] ‘Sole proximate cause.’”— 
Mihelich v. Butte Electric Ry. Co., 
(Mont.) 281 P. 540, 546; El Paso Elec- 
tric Co. v. Sawyer, (Tex.) 291 S. W. 
667, 673. 

99. United States v. Patterson, 172 
Fed. 241, 247. 

1. Baker v. McDonald, 215 S. W. 
292, 294, 185 Ky. 470. 

2. Bollentin v. Bollentin, 109 N. Y. 
S212; 213, 57 Mise. 250. 

3. Garver v. Hawkeye Ins. Co., 69 
Iowa 202, 204, 28 N. W. 555. 

[a] “A sole interest and absolute 
interest mean the same thing.” Gar- 
ver v. Hawkeye Ins. Co., 69 Iowa 202, 
204, 28 N. W. 555. 

4. Rogers v. Rehard, 97 S. W. 951, 
952, 122 Mo. App. 44. 

5. See Wills. 

6. Free Sewing Mach. Co. v. Bry- 
Block Mercantile Co., 204 F. 632, 637. 

7, Bledsoe v. Fitts, 47 Tex. Civ. 
App. 578, 581, 105 S. W. 1142. 

8. Gluckman v. Strauch, 91 N. Yas; 
223, 225, 99 App. Div. 361. 

9. Re Liddell, 53 Ont. L. 477, 478, 
23 OntWN 696. 


10. Hartwell v. Mutual LLNS. Com 
50 Hun 497, 503, 3 N.Y. S. 452. 


11. Nichols v. Wharton, Inc., 
INESEYI, S-) O epcee On App. Div. i626 


12. Barrette v. News Pulp, etce., 
Co., 51 Que. Super. 108, 107 (“seul 
soutien’’). 


san See Husband and Wife §§ 386-— 
ls 

14. See Husband and Wife § 427; 
and cases infra this note. 


[a] “For her sole use and benefit.” 
—Gallison y. Quinn, 183 Mass, 241, 
66 N. BE. 961, 962. 


{[b] _For her sole use during her 
Usetiategs Mate v. Matte, 8 OntWN 
605. 


{c] “For their sole use.”—Gardi- 
ner v. Savage, 65 N. E. 851, 852, 182 
Mass. 521. 


[d] “Fo the sole and proper use, 
benefit and behoof.’”—Smith v. Mc- 
Guire, 67 Ala. 34, 36. 


15. Socicero v. National Union F. 
Ins. Co. of Pittsburgh, Pa., 90 Fla. 
820, 106 S 879. 


16. See also Sole ante. 


17. Cathedral St. John v. County 
Treasurer, 29 Colo. 148, 145, 68 P. 272; 
Kansas Wesleyan Univ. v. Board of 
Com ’rs of Saline County, 120 Kan. 496, 
243 P. 1055, 1056; Webb Academy’ v. 
City of Grand Rapids, 209 Mich. 523, 
177 No W. 290; 2195. 


1S. Horner, v. Chicago, etc.,. R. Cox, 
38 Wis. 165, 175. 

19. Horner v. Chicago, ete., R. Co., 
supra; Hotelling v. Fargo-Western 
Oil Co., 33 Wyo. 240, 246, 238 P. 542. 


20. Cathedral St. John v. County 
Treasurer, 29 Colo. 148, 145, 68 P. 272; 
Kansas Wesleyan University of 
Salina v. Board of Com’rs of Saline 
County, 120 Kan. 496, 243 P. 1055, 
1056; Webb Academy v. City of Grand 
Rapids, 209 Mich. 523, 540, 177 N. W. 
290. 

21. Hotelling v. Fargo-Western 
Oil Co., 33 Wyo. 240, 238 P 542, 544. 

[a] “Exclusively” synonymous.— 
United Fuel Gas Co. v. Morley Oil & 
Gas Co., 102 W. Va. 374, 135 SE 399, 
400. 

[b] “Only” _synonymous.—Moore 
vy. Stevens, 90. Fla. 879, 106 So 901, 
904, 43 A. L. R. 1127. 

[ce] “Only” equivalent.—Whittak- 
er v. Illinois Cent. R. Co., 176 F. 130, 
131. 

“Exclusively” 23 C. J. p 275. 
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“Only”? 46 C. 3. p' 1105. 


22. U.S. ex rel. Jacovides v. Day, 
32 F. (2d) 542,544, 


23. Memphis St. R. Co. v. Show, 
110. Tenn. 467, 473, 75 S. W. 713. 


[a] “One act cannot ‘contribute’ 
solely to effect a given result, but 
only in connection with some other 
act; and there can be no sole contribu- 
tory cause of an accident.” Memphis 
St. R. Co. v. Shaw, 110 Tenn. 467, 
ATS TS Siw. W133 


24. Ballagh v. Interstate Business 
Men’s Ace. Ass’n, 176 Iowa 110, 155 N. 
W. 241, 244, LRAI917A 1050. 


25. Horner v. Chicago, etc., R. Co., 
38 Wis. 165, 175, 


26. Parsons Business College v. 
City of Kalamazoo, 131 N. W. 553, 554, 
166 Mich. 305, 33 L. R. A. (N. S.) 921. 


27. Snook v. Page, 29 Cal. A. 246, 
5S) eeeeat O17 ; 

28. Smith v. Schiele, 93 Cal. 144, 
1495-282 85s 


29. State v. Wilson, 80 Mo. 3038, 
307. 
30. Solemn: 


Form, probate in see Wills [40 Cye 
1232]. 

Oath see Oaths and Affirmations § 1 
text and notes 19, 20. 


31. Opinion of Justices, 95 Me. 564, 
576, 1. A. 224. 


32. Opinion of Justices, supra [cit 
Century D.; Anderson L. D.;, Burrill 
Dil 


33. Knowles v. New Sweden Irr. 
Dist., 16 Idaho 217, 101 P. 81, 85. 


Admissions in pleadings generally 
see Evidence 8§ 372-384. 


34. “Instrument” see 32 C. J. p 944. 


35. Contract under seal see Con- 
tracts § 122. 


36. “Specialty” post. 


37. Smythe v. Inhabitants of New 
Providence Tp., 253 F. 824, 832. 


[a] “A simple contract is never 
spoken of in legal parlance as a sol- 
emn instrument.” Smythe v. In- 
habitants of New Providence Tp., 253 
F. 824, 832. 


38. Rex v. Nier, 9 Alta. L. 3538, 28 
DomLR 3738, 25 CanCrCas 241, 33 
WestLR 180. 

39. Opinion of the Justices, 125 
Me. 529, 133 A. 265, 266; Opinion of 
Justices, 95 Me. 564, 567, 51 A, 224; 
In re Opinion of the Justices, 217 
Mass. 607, 613, 105 N. H. 440. 
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SOLEMNIZE. As applied to marriage the term 
means to be present at a marriage contract, in order 
that it may have due publication, before a third 
person or persons, for the sake of notoriety and the 
certainty of its being made.t° However, ‘“solem- 
nized,” as used in a divorce statute, has been con- 
str ued as including also a marriage self-solemnized 
by the parties thereto.*+ 


Phrase: “Contracted and solemnized.”*? 


SOLEMNITAS INTERVENIRE DEBET IN MU- 
TATIONE LIBERI TENEMENTI, NE CONTIN- 
GAT DONATIONEM DEFICERE PRO DEFECTU 
PROBATIONIS.** 


SOLEMNITATES JURIS SUNT OBSERVAN-- 
D&..** 


SOLICIT. [§ 1] A. Ordinary Sense. To appeal 
to (for something) ;#° to apply to for obtaining 
something;*® to ask*? earnestly;** to ask for the 
purpose of receiving;4® to endeavor to obtain by 
asking®® or pleading;°! to entreat, implore, or impor- 
tune;°2 to make petition to;°*. to plead for;°* to 
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try to obtain.®® In this sense the word is used in 
the phrases: “Solicit a man for alms,”°® “solicit 
an application for insurance,”*? “solicit an office, 
a favor,”®> “solicit in any manner whatever,”?? “so- 
licit or place,”’®® “solicit personally,”®? and “solicit 
personally or by agent.’’°? 


Soliciting,*? the present participle, may include 
advertising.“* “Taking” does not mean the same 
thing and the terms are not cenvertible.°° Phrases: 
“Canvassing or receiving or soliciting,”®* “solicit- 
ing business from passengers, 67 “soliciting business 
in the commonwealth,’’®® “soliciting customers or 
passengers for hire,?°9 “soliciting orders,”*® and 
“soliciting, selling or delivering any ice. aaa 


_Implications. While the term implies personal 
petition and importunity addressed to a particular 
individual to do some particular thing,’? or an ap- 
plication to another for obtaining something,*? it 
does not imply successful solicitation.74 While it 
does imply a serious request,’® it requires no par- 
ticular degree of importunity, entreaty, imploration 


Adviso opinion required on “sol-{ 1287]; Briody v. De Kimpe, 91 N. J. 64. State v. Packer Corp., (Utah) 
emn Cccanlion®: see Courts § 500 text] Law 206, 102 A 688, 689. ae P1013; fOr 
and note 67, § 503 text and note 25. BEE wiebeter . [quot State _v. “Advertising” 2 C. J. p 294. 

40. Dyer v. Brannock, 66 Mo. 391,] Render, 203 Iowa 329, 331, 210 N. W. 65. Sandefur-Julian Co. v. State, 
410, 27 AmR 359; Pearson v. Howey,| 911]; Webster New Int. D. [quot] 79 Ark. 11, 13, 77 SW 596. 


ib IN dowd iglan aise 
NAVE Ries | ERD 


Scribner v. Mohr, 90 Neb. 21, 132 N. 


AnnCas1912D 


1237]: [a] An act prohibiting any person 


[a] “Solemnization of marriage.” 
—Re Marriage Law of Canada, [1912] 
AC 880, 7 DomLR 629, 637, 11 EastLR 
255. See also Marriage §§ 77-87. 


41. Bowman vy. Bowman, 24 Ill. 
Apps 165, L172. 


42. Bowman vy. Bowman, supra, 


43. A maxim meaning ‘‘Solemnity 
ought to be observed in an exchange 
of free tenement, lest it happen that 
the gift fail through want of proof.” 
Peloubet Leg. Max. [cit Coke Litt. p 
48a}. 


44. A maxim meaning “The sol- 
emnities of law are to be observed.” 
Black L. D. [cit Jenkins Cent. p 13]. 


45. Webster D. [quot State v. Ren- 
der, 203 Iowa 329, 331, 210 N. W. 911 
(omitting ‘‘for something’); In re 
Winthrop, 135 Wash. 135, 237 P 3, 4]; 
Webster New Int. D. [quot Scribner vy. 
Mohr, 132 N. W. 734, 735, 90 Neb. 21, 
AnnCasi1912D 1287]; Briody v. De 
Kimpe, 91 N. J. L. 206, 102 A 688, 689. 


46. Golden & Co. v. Justice’s Court 
of Woodland Tp., Yolo County, 23 Cal. 
Aa Olt ON ev t Oe 5 8. 


47. Anderson L. D. [quot Carter v. 
State, 81 Ark. 37, 38, 98 SW 704]; Reg. 
v. Most, 7 Q. B. D. 244, 258. 


48. Webster D. [quot Truesdale v. 
State, 107 Tex. Cr. 105, 296 S. W. 320, 
321]; Webster New Int. D. [quot Vil- 
lage of Scribner v. Mohr, 90 Neb. 21, 
132 N. W. 734, 735, AnnCas1912D 
1287]; Briody v. De Kimpe, 91 N. J. 
Law 206, 102 A. 688, 689. 


[a] Similar definition.— "To ask 
from with earnestness.” Webster D. 
[quot In re Winthrop, 135 Wash. 135, 
Zones, Sale 


49. Bae: v. Murray, 
365, 138 N. E. 649. 


50. Webster D. [quot State v. Ren- 
der, 203 Iowa 329, 331, 210 N. W. 911; 
Truesdale v. State, 107 Tex * Cry 7805; 
296 S. W. 320, 321]; Webster New Int. 
D. [quot Scribner v. Mohr, 90 Neb. 21, 
LIZEIN A Wa. 1734, 1785, AnnCas1912D 


307 Ill. 349, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Briody v. De Kimpe, 91 N. J. Law 206, 
102 A 688, 689. 


52. Anderson L. D. [quot Carter v. 
State, 81 Ark. 37, 38, 98 S. W. 704]; 
Peo. v. Murray, 307 Il, 349, 365, 138 
ING BE 649s REL Vien WMLOSIG eis. 
244, 258. 


53. Webster D. Lauoty=sin were 
Winthrop, 135 Wash. 135, 237 P 3, 4]; 
Webster New Int. D. [quot Village of 
Scribner v. Mohr, 90 Neb. 21, 132 N. 
W734, -735," .AnnCasi9l2De L2a8tag 
Briody v. De Kimpe, 91 N. J. Law 206, 
102 A 688, 689. 


54. Webster New Int. D. [quot Vil- 
lage of Scribner v. Mohr, 90 Neb. 21, 
132 N. W. 734, 735, AnnCas1912) 
1287]; Briody v. De Kimpe, 91 N. J. 
Law 206, 102 A 688, 689. 


55. Anderson L. D. [quot Carter v. 
state, SI Ark? (374. 38, 98S. W.. 70415 
Reg. ve Most, MOF 5 Diw2s4n 2 bcs 


{a] Similar definition.—‘‘To try to 
obtain by asking.’ Peo. v. Murray, 
307 Ill. 349, 365, 138 N. EB. 649. 


56. Webster New Int. D. [quot Vil- 
lage of Scribner v. Mohr, 90 Neb. 21, 


132.4N,, W., 734, Wo; Anneashol2 Dp 
1287]. 
57. Maryland Casualty Co. v. Mc- 


Tyier, 150 Tenn. 691, 266 
Ay i Re L168) TEi35nGte: 


58. Webster New Int. D. [quot Vil- 
lage of Scribner v. Mohr, 90 Neb. 21, 
ae Wh 18403 5.6 AnnCas1912D 

Oo 


59. United States v. Thayer, 209 
ee 397 28 0S. Ct ic4276 aoe L. ed. 
7 


60. Ferm vy. L’Activite Insurance 
ee Reinsurance Co., (Wis.) 229 NW 
ae 


61. 
SE 996 


62. Hoss v. State, 4 Ga. A. 588, 62 
SE 117, 120. 


63. “Soliciting agent” 
ance § 145. 


S. W. 767, 48 


Cashin Vi. state (CGaneADaEss 


see Insur- 


or corporation from soliciting orders 
for the sale of intoxicating liquors in 
any place in the state where the sale 
of such liquors is forbidden by law 
is not violated by a showing that or- 
ders have been taken in such a place. 
Sandefur-Julian Co. v. State, 72 Ark. 
1D i SW: 596: 


66. R. v. Lynch-Staunton, 41 Ont, 
L. 317, 30 CanCrCas 209, 211. 


67. Seattle Taxicab & Transfer Co. 
v. City of Seattle, 86 Wash. 594, 150 P 
1134, 1137. 


[a] In taxi ordinance.—Under a 
municipal ordinance prohibiting taxi- 
cab drivers from soliciting business 
from passengers at certain times and 
on certain premises, “soliciting” is to 
ask for or to seek to obtain the right 
and privilege of passengers to trans- 
fer such passengers or their baggage 
for hire by actual persuasion or per- 
sistent entreaty. The mere presence 
of such drivers, whether in uniform 
or not, and whether or not accom- 
panied by a vehicle, is not ‘solicit- 
ing,’ within the meaning of ordi- 
nance, Seattle Taxicab & Transfer 
Co. v. City of Seattle, 86 Wash. 594, 
U5 OPPs aS 4 east 


68. Murphy vy. co opeee Soup Co.,. 
40 BF. (2d) 671, 673 


69. Seattle uy Cae & Transfer Co. 
v. City of Seattle, 86 Wash. 594, 150 
IPAs Sy 37 


70. Sandefur-Julian Co. v. State, 
72 Ark. 11, 77 SW 596. 

71. Burnham vy. Burnham, (Ma.): 
140 A 361. 

72. Golden v. Woodland Tp. Jus- 
tices Cr, x23" Gal Ag aas) 140) p> 49, 58. 


73. Hayner v. State, 93 N. EB. 900, 
9025585  Ohaisitealiioe 


74. U.S. v. New York Cent., 
R. Co., 232 Hed. 179, 184. 


[a] “Persuade” distinguished.— 
U. S. v. New York Cent., SUC oR ow 
232 Fed. 179, 184. 


75. Peo. v. ae 
138 NE 649, 653 


LE 
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—— 


or suppheation.7® 


é [§ 2] B. In Sense of Wrongful Effort. As some- 
times used the word has a well defined meaning, 
importing an initial, active, and wrongful effort.77 
In this sense the word has been defined as meaning 
to allure;** to attempt;7® to awake or excite to 
action;®° to invite;8! to rouse desire in;82 to sum- 


mon.® 


_ Phrases: “Attempt to solicit,’’s4 
immoral purposes.” ’® 


SOLICITA ATQUE ANXIA ETIAM IN SOLI- 
TUDINE MALA CONSCIENTIA EST.*° 


SOLICITATION.®* 
quest.§§ 
or writing.9° 


quest.°+ 


Solicitation of chastity. 


76. Peo. v. Murray, supra. 


77. Nash v. Douglass, 12 AbbPr 
INSUGN] WY) 8%, 190seState v. Norris, 
82 Or. 680, 162 P 859. 


78. Webster D. [quot State v. Ren- 
der, 203 Iowa 329, 331, 210 NW 911]. 


“Allurement” 2 C. J. p 1159. 


79. Anderson L. D. [quot Carter 
v. State, 81 Ark. 37, 38, 98 SW 704]; 


Res, ve Mlost, 7 QO) Bo *D. $244, 25:8. 
[a] “Attempt” distinguished.— 
State v. Bowles, 70 Kan. 821, 79 P 


726, 729, 69 LRA 176. 
“Attempt” 6 C. J. p 549. 


80. Webster D. [quot Golden v. 
Woodland Tp. Justice’s Ct., 23 Cal. A. 
778, 140 P 49, 58; State v. Render, 203 
LOWS cave tool, e210 NWA olteeein? re 


Winthrop, 135 Wash. 135, 237 P 3, 4]. 


81. Webster D. [quot State v. Ren- 
der, 203 Iowa 329, 331, 210 NW 911; 
In re Winthrop, 135 Wash. 135, 237 
7ee Ge Zale 

“Invite” 33 C. J. p 810. 


82. Webster D. [quot State v. Ren- 
der, 203 Iowa 329, 331, 210 NW 911]. 

[a] “To arouse a desire in.”’— 
Webster D. [quot Golden y. Woodland 
ie Justice's Ct, 23 Cal, Aj (718,140. P 
49, 58]. 


83. Webster D. [quot State v. Ren- 
der, 203 Iowa 329, 331, 210 NW 911]. 


84. State v. Underwood, 79 Or. 338, 
155 P 194. = 

85. Horton y. Mead, [£1913] 1K. B. 
154. , 

86. A maxim meaning “An evil 
conscience even in peace is anxious 
and solicitous.”” Morgan Leg. Max. 
[cit Riley Leg. Max.]. 


87. Solicitation: 

As an attempt to commit a crime see 
Criminal Law § 98. 

Indictment for see Indictments and 
Informations § 293. 

Of crime, imputation of as actionable 
see Libel and Slander § 113. 

Of patronage, requiring license see 
Licenses § 82 text and notes 35, 36. 

Of thief, as consent given for taking 
property see Larceny § 95. 

To commit: 
Adultery see Criminal Law § 97 

text and note 68. 


Asking; enticing; urgent re- 
It is not necessarily by word of mouth®® 
Nor does it require any great degree 
of earnestness or persistence in preferring the re- 


As generally used in 
criminal law the phrase means the asking or urging 
of another to commit an act of unlawful sexual 
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intercourse, °2 
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Another phrase: “A solicitation of a sale.’ 


SOLICITOR.°+ 
dividuals who are engaged or employed specially 
for the purpose of soliciting, importuning, or en- 
treating for the purchase of goods, ete.®® 


A term which applies to all in- 


Phrases: “Solicitor, agent, or broker,’”®* and “so- 


and “soheit for 


licitor’s fund.”’®7 


SOLICITOR-GENERAL.°® 


SOLID. Having the constituent parts so firmly 
adhering as to resist the impression or penetration 
of other bodies; 
fluid and liquid, or to plastic, like to clay or to in- 
compact, like sand.°® 


hard, firm, compact, opposed to 


Solid matter. In printing parlance the term means 


that there shall be no “leading” between the lines, 


Solid rock.” 


To _commit:—Continued 
Bribery, as an offense see Bribery 
oF 


Crime in general see Criminal Law 
S2O7. 
Embracery § 10. 

Incest § 53 text and note 85. 
Larceny or embezzlement see Crim- 
inal Law § 97 text and note 64. 
Murder see Criminal Law § 97 text 

and note 66. 


Sodomy see Criminal Law § 97 text 
and note 67. 


88. Black L. D. [quot State v. Un- 
derwood, 79 Or. 338, 155 P 194]. 


89. Peo. v. Murray, 307 Ill. 349, 138 
NE 649, 653. 


[a] It does not necessarily consist 
only of verbal requests.—State v. 
Huckelberry, 195 Iowa 138, 188 NW 
587, 588. 


[b]) It may be practiced by other 
means than words, and any acts or 
conduct intended and calculated to in- 
vite the patronage of intending pas- 
sengers amounts to “solicitation” as 
that term is used in a statute classi- 
fying autos used for the purpose of 
“soliciting and receiving passengers” 
upon the public highway. State v. 
Shiffrin, 92 Conn. 583, 103 A 899, 900. 


90. Peo. v. Murray, 307 Ill. 349, 
138 NE 649, 653. 
91. Peo: v. Murray, supra. 


92. State v. Render, 203 Iowa 329, 
210 NW 911. 

93.~ Link, Petter & Co. y. Pollie, 
(Mich.) 217 NW 60, 61. 

$4. Solicitor: 
In general see Attorney and Client 


As mortgagee see Mortgages § 261 
note 35 [c]. 

Notice of trust to, not imputable to 
mortgagee see Mortgages § 507 note 
3 [a]. 


95. Ex p. Siebenhauer, 14 Nev. 365, 
369. 
faJ] It is an independent occupa- 


tion or business.—Ex p. Siebenhauer, 
14 Nev. 365, 369. 


[b] Within securities acts which 
make it a misdemeanor for any solici- 
tor, agent, or broker to sell or offer 
to sell any speculative securities 
without complying with the provi- 


A compact mass of rock.® 


and no “padding” beyond the usual and ordinary 
spacing between the words.! 


itis 


sions of such act, a “solicitor” is, in 
a general sense, any one who offers 
to sell or sells securities. Peo. v. 
Curtis,°233 Tl: A. 13) 1. njMeManus 
v. Fulton, (Mont.) 278 P 126, 130. 
ce Peon va CUrtIS, (233 alll. Atanas 
97. 
420. 
98. 
10 [a] 


99. Webster D. [quot Fruin v. 
Sere R. Co., 89 Mo. 397, 403, 14 SW 
Cj. 


Henry v. State, (Ala.) 76 S 417, 


See Attorney-General § 1 note 


[a] “One part” and “homogeneous 
throughout” are not among the defi- 
nitions of the word. De la Vergne 
Bottle, ete., Co. v. Valentine Blatz 
Brewing Co., 66 Fed. 765, 775, 14 CCA 
Uhh 


1. Hobe v. Swift, 58 Minn. 84, 89, 
NW 831. 


2. “Rock” 54 C. J. p 1099. 


Si) Pruiney. Cuy stale CO Somilos 
397, 404. 


[a] In excavation contracts.—(1) 
“Solid rock means solid rock in beds 
or masses in its original position, 
which cannot be removed without 
blasting, and boulders and detached 
rock measuring one cubic yard or 
over. Blasting of dirt cover and loose 
shale rock shall not constitute a solid 
rock classification.” This is con- 
strued to mean that rock in situ in 
beds or masses is to be regarded as 
solid rock if in removing it blasting 
would be the reasonably necessary 
method to adept. Cook y. Jones, (N. 
S:) 61 DomLR 524, 526,.528. | 2) 
“Solid rock shall include all rock in 
masses, which cannot be loosened 
with a pick, also all detachable rock 
or boulders measuring not less than 
one-half cubic yard each.” Foley 
Bros. v. St. Louis County, 158 Minn. 
320, 197 NW 7638. (3) “Solid rock” 
is all rock found in mass containing 
more than one cubie yard, and w'hich 
must be removed by blasting. Car- 
man v. Steubenville, etc., R. Co., 4 Oh. 
St. 399, 417. (4) “Solid rock shall 
comprise, first, rock in solid beds or 
masses, in its original or stratified 
position; second, boulders or detach- 
ed masses of rock exceeding one cu- 
bic yard, and all other material which, 
in the judgment of the engineer, can- 
not be moved without being blasted.” 
Fruin-Bambrick Constr. Co. v. Ft. 
Smith, etc., R. Co., 140 Fed. 465, 475. 


59 


806 [58 C.J.] 


said that no rock is too hard to be so classified.* 


Gther phrases: “Solid assurance,”® “solid block or 
mass,”® and “within, solid walls os floor to eceil- 
ing.”? 


SOLIDARIO or SOLIDARIA. A Spanish term 
properly .rendered in English by the word “soli- 
dary.’’§ 


Phrase: “Obligacién solidaria.”® 


SOLIDARY. A term of civil-law origin signify- 
ing that the right or interest spoken of is joint or 
common.'° 


Solidary obligation is merely a form of joint ob- 
ligation;1+ a joint and several obligation.!2 In the 
law of Louisiana, an obligation which binds each 
of the obligors for the w hole debt.13 


Solidary obligors. The term has a well-defined 
meaning in the business or commercial world, and 
1s gener rally understood to inelude persons who have, 
by contract, bound themselves in that sense.** 


SOLITARY CONFINEMENT.*> <A term which 
was usually applied to a mode of imprisonment?® 
consisting of the complete isolation of the prisoner 
from all human society, and his confinement in a 


[b] In the trade of boring arte- 
sian wells, it is a technical term 


: ; i Lz 
meaning rock which is found below 


the loam, gravel, etc.; that is, rock a , 

which will neither cave in when drill- es Aipeneees e 151 Mich. 327, 115 NW 
ed nor yield nor move under the drill. i A 

Gregory v. U. S., 33 Ct. Cl. 434, 436. [a] Not synonymous with “close 


eral see Criminal Law §§ 3186-3254. 


In re Medley, 
168, 10 SCt 384, 33 L. ed. 835; 


SOLID—SOLUTIO PRETII EMPTIONIS LOCO HABETUR 


cell of considera te size, so arranged that he had no 
direct intercourse with or sight of any human being, 
and no employment or instruction. ae 


SOLO CEDIT QUOD SOLO IMPLAN TATUR. ee 
SOLO CEDIT QUOD SOLO INA:DIFICATUR.*® 
SOL SINE HOMINE GENERAT HERBAM.’° 


SOLUBLE CREOSOTE.2: A substance produced 
by various additional processes and ingredients from 
coal-tar22 dead oil,?? which by such additions it has 
ceased to be.?4 


SOLUM REX HOC NON FACERE POTEST— 
QUOD NON POTEST INJUSTE AGERE.”* 


SOLUS CUM SOLA IN LOCO SUSPECTO SUS— 
PECTUS.’° 


SOLUS DEUS FACIT HAREDEN, NON 
HOMO.?? 


SOLUTIO PRETII EMPTIONIS LOCO HABE- 
Ue 


SOLVENCY.?° Ability to discharge [one’s] legal 
obligations;*° ability to pay all debts or just 
claims ;*1 ability to pay one’s debts;?? power to pay 
debts in due course;** present ability of a debtor to 


[cit Jenkins Cent. 56 Case 2; 2 Kent 


Comm. p 387] 


[a] Applied in Fox v. The Luey 
A. Blossom, 9 F. Cas. No. 5,013; Mur- 
ray v. Lovejoy, 17 F. Cas. No. 9,963, 
2 Cliff. 191; Dist. op. in Campbell v. 


£34 U.S: 160; 
Leach 


(Reporter’s statement of case). 


4. Osborne v. O’Reilly, 43 N. J. Eq. 
647, 650, 12 A 377, (this is “plain as 
English words can make it’’). 


{a] Flint rock included.—In its 
plain and ordinary, and popular 
sense, the term includes “‘flint rock.” 
Fruin v. Crystal R. Co., 89 Mo: 
406, 14 SW 557. 


5. De Tastett v. Crousillat, 7 F. 
Cas. No. 3,828, 2 Wash. C. C. 132. 


6. United States v. Perry, 133 Fed. 
841; United States v. Tiffany & Co., 
160 Fed. 408, 411, 87 CCA 360. 


397, 


[a] The phrase does not refer to 
metal.—tU. S. v. Tiffany, 160 Fed. 408, 
411, 87 CCA 360. 


7. Fanwick v. Globe & Rutgers 
Fire Ins. Co., 241 NYS 247, 248. 


8. Jaucian v. Querol, 38 Philippine 
707, 721. See Solidary post. 


9. Jaucian vy. Querol, 38 Philippine 


707, 721. See Solidary Obligation 
post. 

10) Blacks i. BD. 

uh 38 Philip- 


Jaucian vy. Querol, 
pine 707, 719. 


12. Sharruf v. Tayabas Land Co., 
37 Philippine 655, 657. 


Joint obligation see Joint 33 C. J. 
p 837 text and notes 70, 71. 


13. Groves v. Sentell, 153 U. S. 
465, 476, 14 SCt 898, 38 L. ed. 785 
[quot Sharruf v. Tayabas Land Co., 
87 Philippine 655, 657; De Leon v. 
Nepomuceno, 37 Philippine 180, 183]. 


14. King v. Wm. J. Burns Inter- 
national Detective Agency, 151 La. 
211, 91 S 681, 682. 


15. As grounds for continuance 
see Continuances § 42 note 70 [a]. 


16. Punishment for crime in gen- 


confinement.”—State v. Rooney, 12 N. 
D. 144, 152, 95 NW 518. “Close con- 
finement’” see Close 11 C. J. p 918 
note 23 [a]. 


18. A maxim meaning 
planted in the soil 
soil.” Bouvier L. D. 
32;°°2 Bouvier Inst.” n2 1572]. 


_ 19. A maxim meaning “That which 
is built upon the soil belongs to the 


“What is 
belongs to the 
fett, Inst.) 2,47, 


soil.” Black L. D. [cit Mackeldey 
Rom. L. § 275]. 
20. A maxim meaning ‘The sun 


makes the grass grow without man’s 
assistance.” Peloubet Leg. Max. [cit 
Wentworth Off. Ex. 57]. 


21. “Creosote” 15 C. J. p 1453. 
22. “Coal tar” 11 C. J. p 935. 
23. “Dead oil? 17 C. J. p 1153. 


‘ace Schoellkopf v. U. S., 124 Fed. 


25. A maxim meaning “One thing 
alone the king can not do—he ean not 
act unjustly.” Morgan Leg. Max. 
[cit Magdalen College’s Case, 11 Coke 
66b, 72a, 77 Reprint 1235]. 


26. A maxim meaning “a oman 
alone with a woman in a suspicious 


place is to be suspected.” Peloubet | 
Leg. Max. [cit Trayner Leg. Max.]. 
27. A maxim meaning “God alone 
makes the heir, not man.” Peloubet 
Leg. Max. [cit Coke Litt. p 5a]. 
[a] , Applied in.—Keys’ Est., 16 


Pa. Co. 216, 36 WklyNC 231, 4 Pa. 


Dist. 134. 


[b] Other form.—Solus deus he- 
redem facere potest non homo. Al- 
lan v. Evans, 9 Que. Q. B. 257, 266. 


28. A maxim meaning “The pay- 
ment of the price [of a thing] is held 
to be in place of a purchase, [oper- 
ates as a purchase].” Burrill L. D. 


| guished.—Colburn vy. 


Phelps, 1 Pick. (Mass.) 62, 70, 11 AmD 
139; Skeen vy. Springfield Engine, 


etc., Co., 42) Mo: A. 158)- 1662 | Smith 
Vv. Smith, 50.N.) He. 292-207. Wox. ve 
Prickett, 34 ON. J2 Ge -135 Lic sSmithinve 


Alexander, 4 Sneed (Tenn.) 482, 486. 
29. See also Solvent post. 
Solvency: 

Of ap see Banks and Banking § 


Of grantor see Fraudulent Convey- 
ances § 165. 


Of insurer see Insurance § 92. 


Under bankruptcy statute see Bank- 
ruptcy § 67. 


30. Colburn vy. Seymour, 32 Colo. 
430, 435, 76 P 1058, 2 AnnCas 182. 


gee McKown y. Furgason, 47 Iowa 
32. Rev. Civ. Code art 3556 pars 


11, 26 [quot State Nat. Bank v. New 
Orleans Brewing Assoc., 49 La. Ann. 
934,. 22 S48, 52% State v. Lewis, 42 
La. Ann. 847, 850, 8 S 602; Kennedy 
v. New Orleans Sav. Inst., 36 La. 
Ann. 1, 8; Thompson’s Succ., Bi La. A. 
(Orleans) 21, 24 (defining “solvent”) ]- 


[a] “Ability to purchase” distin- 


Seymour, 32 
Colo. 480, 435, 76 P 1058. 


33. Kennedy v. Burr, 
61, 171 P 1022, 1024. 


{a] Similar definitions.—(1) ‘“Sol- 
vency is generally understood to 
mean that a person is able to pay his 
debts as they mature.” Vandeventer 
v. Goss, 116 Mo. A. 316, 91 SW 958, 
961. (2) “Solvency means that a 
party is able to pay his debts in the 
ordinary course of business.” Wil- 
yin vy. Livimgston, 45 F. (2d) 465, 


[b] Im ordinary course of busi- 
ness.—Where defendant falsely rep- 


101 Wash. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SOLUTIO PRETII EMPTIONIS LOCO HABETUR—SOMATOSE 


pay out of his estate all his debts.24 Also the term 
may denote the existence of an excess of assets over 
habilities.*®° While the decisions defining the word 
are divergent as to the phraseology used there is 
little or no difference as to its real meaning,*® since 
the term has a well-defined meaning in law,?7 and 


its meaning is usually tested by its opposite “in- 
solvency.” 


Scope of term. Solvency consists not only of the 
present ability of a debtor to pay his debts, but of 
his being in such condition of his means that. pay- 
ment may be enforced by law.?® The term imports 
adequate means of a party to pay his debts, which 
embraces within its meaning the opportunity, by 
reasonable diligence, to convert and apply to such 
purpose,*° 


Representation of solvency. A declaration that 
the party has property sufficient to pay all of his 
debts and the one about to be incurred.* 

SOLVENT.‘? Able to pay.** 


Solvent debtor.44 ‘A person who has sufficient 
property to pay all his debts, and against whom the 
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collection of such debts may be enforced, out of his 
property, by due process of law;*°> one who has suf- 
ficient property which, if converted into money, will 
pay all his debts and obligations.*® In the more 
restricted sense of the term, one who is able to meet 
all his debts and obligations as they mature.#7 


Other phrases: “Solvent credits,”’45 “solvent 
debts,”*° “solvent notes and aecounts,”°° and “sol- 
vent partner,’ 


SOLVENDO ESSE NEMO INTELLIGITUR NISI 
QUI SOLIDUM POTEST SOLVERE.®? 


SOLVIT POST DIEM. Literally “He paid after 
the day.”°? The plea in an action of debt on bond 
that defendant paid the money after the day named 
for the payment, and before the commencement of 
the suit.>4 


SOLVITUR ADHUC 
MORTE.°® 


SOLVITUR EO LIGAMINE QUO LIGATUR.°*® 


SOMATOSE. A preparation of meat or of the 
carcass of an animal.®7 


SOCIETAS ETIAM 


resented that a corporation was whol- 
ly solvent and would pay 100 cents 
on the dollar, “solvency” as so used 
meant ability to discharge its obliga- 
tions as they fell due in the ordinary 
course of business. Simons v. Ciss- 
na, 52 Wash. 115, 100 P 200, 203. 


{c] Discharge of liabilities in 
usual course of trade.—‘It is evident 
that solvency on the part of a mer- 
chant, or merchant corporation, is 
not an ultimate ability to pay debts 
or an excess of assets over liabilities 
but rather an excess of assets avail- 
able for the discharge of liabilities in 
the usual course of trade.” Ring v. 
Chas. Vogel Paint, etc., Co., 44 Mo. A. 
ee 136% 


34. Oliver-Finnie Grocer Co. v. 
Miller, 53 Mo. A. 107, 111. 
35. Kennedy vy. Burr, 101 Wash. 


61, 171 P 1022, 1024. 


[a] As applied to a new insur- 
ance company about to begin busi- 
ness in a state, the term “solvency” 
means a_ statutory one namely— 
compliance with the conditions upon 
which it is permitted to do business. 
Bankers’ L. Ins. Co. v. Howland, 73 
Wt. 1, 6, 48 A 435,.57 LRA: 374. 


36. Johanson v. Hoff, 70 Minn. 
140, 142, 72 NW 965. 


37. Kennedy v. Burr, 101 Wash. 61, 
171 P 1022, 1024. 

38. Herrick v. Borst, 
¥.) 650, 652. 

“Insolvency”? see Insolvency § 1 et 
seq. 


4 Hill (N. 


39. Evens, etc., Fire Brick Co. v. 
Gammon, (Mo.) 204 SW 832, 834; 
Hoffman v. Nolte, 127 Mo. 120, 137, 


29 SW 1006; Reid v. Lloyd, 52 Mo. A. 
278, 282; McDonald v. Cash, 45 Mo. 
BAS GOs Ge 


[a] Implying availability of proc- 
ess.—(1) ‘Solvency implies as well 
the present ability of the debtor to 
pay out of his estate all of his debts 
as also such attitude of his property 
as that it may be reached and sub- 
jected to process of law, without his 
consent, to the payment of such 
debts.” Mitchell v. Bradstreet, 116 
Mo. 226, 22 SW 740; Eddy v. Bald- 
win, 32 Mo. 369, 374; Akin v. Huli, 
(Mo A.) 9 SW (2d) 688, 690. (2) 
“Solvency involves, not only the abil- 


ity of the debtor to pay, but the abil- 
ity of the creditor to enforce payment 
by legal process.’’ Pelham v. Chatta- 
hoochie Grocery Co., 156 Ala. 500, '47 
S) 172, avs. 93) the. termy isoliven- 
cy] is used too, in a sense importing 
that one’s property is adequate to 
Satisfy his obligations when sold un- 
der execution.” Vandeventer v. Goss, 
16: NOs ACW Ss LO, VOUS Oos, no Ole C4) 
“Solvency meant that a man was able 
to pay all of his debts from his own 
means, or that his property was in 
such a Situation that all his debts 
might be collected out of it by legal 
process.”’ Herrick v. Borst, 4 Hill 
(N. Y.) 650, 652. 


40. In re Doscher, 120 Fed. 408, 9 
AmBankrReg 547, 556; Me¢Donald v. 
Cash, 45 Mo. A. 66 [quot Evens, etc., 
Fire Brick Co. v. Gammon, (Mo.) 204 
SW 832, 834]; Sterrett v. Buffalo 
Third Nat. Bank, 46 Hun (N. Y.) 22, 
26. 


41. Christian v. State, 8 Ga. A. 371, 
69 SE 29, 30. 


Representations of financial ability 
in general see False Pretenses § 22. 


42. See also Solvency ante. 
“Insolvent” see Insolvency § 2. 


43. Flowers v. American Agr. 
Chemical Co., (N. C.) 154 SE 736, 
lists 


[a] “A solvent man is one that is 
able to pay all his debts in full, at 
once or as they mature.’ In re Ran- 
dall, 20 F. Cas. No. 11,551, Deady 557, 
3 NatBankrReg 18. 

[b] A person is solvent: (1) W'ho 
has sufficient property to pay all his 
debts and all his debts can be collect- 
ed by legal process. Daniels v. Palm- 
er, 35 Minn. 847, 29 NW 162. (2) 
Who is able to pay his debts and lia- 
bilities. Evens & Howard Fire Brick 
Co. v. Gammon, (Mo.) 204 SW 832, 
834; Young v. Young, 127 App. Div. 
130, 111 NYS 341, 343; Marsh v. Dun- 
ekel, 25 Hun (N. Y.) 167, 169. 


[c] “®o be solvent he must have 
property out of which his debts can 
be collected.”—-Osborne v. Smith, 18 
Fed. 126, 130, 5 McCrary 487. 


{d] “If a man is solvent he is in 
such a condition that all lawful de- 
mands against him may be collected 
out of his own means by legal proc- 
ess.” Johanson v. Hoff, 70 Minn. 140, 


142, 72 NW 965. 


[e] If a person “had in his own 
name, subject to be levied upon by 
execution, sufficient property to pay 
all his debts, then, . . he would 
be solvent.” Camp v. Thompson, 25 
Minn. 175, 181. 


44. See also Debtor 18 C. J. p 23 
note’ 5 [e]. 


Taxation of debts due from solvent 
Sonn see Taxation [37 Cyc 784 note 


45. Peo. v. Halsey, 53 Barb. (N. 
Y.) 547, 36 HowPr 487, 505. 

46. In re Queenston Heights 
eae Assessment, 1 Ont. L. 114, 
115. 

47. In re Queenston Heights 


Bridge Assessment, 1 Ont. L. 114, 115. 


30]. See Taxation [37 Cyc 784 note 
49. See ‘Municipal Corporations § 


4058 note 75 [a]. 


50. Williams v. Sims, 22 Ala. 512, 
516. See also Bills and Notes § 799 
text and note 84. 


iba See Bankruptcy § 89 note 99 
52. A maxim meaning “No one is 
understood [or considered] to be sol- 
vent, but him who can pay the 
whole.” Burrill L. D. [cit Dig. 50, 16, 
114]. 
See Black L. D. [cit Archbold N. P. 
pe Black L. D. [cit Archbold N. P. 
[a] Applied in: Evans v. Shaw, 
Draper (Ont.) 14, 31 (wherein the 


court declared it to be a good plea 
after the passage of the statute 4 
Ann ec 16 § 12, although it was not 
theretofore). 


55. A maxim meaning “A partner- 
Ship is moreover dissolved by the 
death of a partner.” Black L. D. [cit 
PNSt As. 26.05) Digs M7 yeas 


56. A maxim meaning “In the 
same manner that a thing is bound 
it is unloosed.” Bouvier L. D 


fa] Applied in Livingston vy. 
Lyneh, 4. fohns. Chy GN. »Y.) 1513," 682. 


57. In re Farbenfabriken, [1894] 1 
Ch. 645, 656. 
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Sense. 
960 


SOME.°® [§ 1] A. Purely Numerical 


Two or more,®® as in the phrase “some days. 


[§ 2] B. Quantitative Sense—1. Diminutive Sense, 
A little;®! more or less, often so used as to denote 
a small quantity or deficiency ;°2 not much.®* 
65 
67 


Phrases: “Some evidence,”®* “some injury, 


“some means,’’®® and “some rheumatism years ago. 


[§ 3] 2. Indeterminate sense. 
nite or indeterminate quantity or part of; 
definite quantity or number;°® consisting of a great- 
er or less portion or sum; composed of a quantity 
or number which is not stated;7° denoting a cer- 


SOME—SON 


will,”7® “some other person than the owner,’”’®° “some 
part of the purchase money,’’*! “some person other 
than employer,’’*? and “some writing.”** 


SOMETIME. At a time undefined.*+ 


SOMETIMES. Interpreted to mean now and then, 
occasionally, if at any time,*® as in the phrase “some- 
times caused by cireumstances over which we have 
no control.’’’é 


tain but indeterminate number of, 


to number." 


Phrases: “In some way betore the court,”?? “some 
disposition,’™* “some hay, and some grain, 
newspaper, 


indictable offense,”’*° “some 


one,’”*7 


Term descriptive and not capable 
of appropriation as technical trade 
mark see Trade-Marks, Trade-Names, 
and Unfair Competition [38 Cyc 711 
note 55]. 


{a] Derivation of  term.—‘'The 
words ‘soma’ and ‘somatic’ occur in 
some English dictionaries. They are 
words derived from the Greek ‘soma,’ 
which means the body, or, applied to 
animals, the carcass of an animal; 
and the English words mean the body 
or carcass, and relating to the body 
or carcass respectively. The Greek 
word makes ‘somatos’ in the genative. 
‘Somatose,’ then, is body or carcass 
with the addition of ‘ose. This suffix 
is common, as in the words ‘coma- 


tose,’ ‘glucose,’ ‘cellulose,’ and many 
others. ‘Comatose’ is the condition 
of coma; ‘glucose’ and ‘cellulose’ are 


certain preparations derived from the 
substances indicated in the earlier 
part of the words.” In re Farbenfab- 
riken, [1894] 1 Ch. 645, 655. 


58. See Sometime, Sometimes, and 
Somewhat post. 


59. Yeates v. Yeates, (Ark.) 16 SW 
(2d) 996; Hurn v. Olmstead, 55 Misc. 
504, 506, 105 NYS 1091. 


60. Chase v. Cleveland, 44 Oh. St. 
505, 513, 9 NE 225, 58 AmR 843. 


61. Webster Int. D. [quot Missouri 
Pac. R. Co. v. Dorr, 73 Kan. 486, 490, 
85 P 533]. 


62. Century D. [quot St. Louis Pa- 
per-Box Co. v. Hubinger Bros. Co., 
HOO Hedy 859.5, 25985, 40, CCATDT a= mIMnisS= 
souri Pac. R. Co. v. Dorr, 73 Kan. 486, 
490, 85 P 533]. 


63. Webster Int. D. [quot Missouri 
Pac. R. Co. v. Dorr, supra]. 


{a] Small or inconsiderable.—As 
used in a contract for the sale of 
paper cartons, providing that if the 
vendee should receive ‘‘some” that 
are not up to the sample ‘he should 
return them to the vendor, who would 
replace them, the term means a small 
or inconsiderable number. St. Louis 
Paper-Box Co. v. Hubinger Bros. Co., 
100 Fed. 595, 598, 40 CCA 577. 


64. Theobald v. Shepard, 75 N. H. 
52, 71 A 26, 28; Lee v. Sterling Silk 
Mfg. Co., 115 App. Div. 589, 101 NYS 
78, 80 [rev 47 Misc. 182, 98 NYS 560]. 


65. Dis. op. in Mitchell v. Lea 
Lumber Co., 43 Wash. 195, 204, 86 P 
405, 9 LRANS 900. 


“some other oceupation,’*® 


distinguished from a daughter.*? 
be applied also to a distant male descendant.*® 
a broad use, the term may be employed as designat- 
ing any young male person, as a pupil, a ward, an 
adopted male child or dependent.*# 


TA Heome 
UTC SOnte 


“some other 


66. Elfelt v. Snow, 8 F. Cas. No. 


4,342, 2 Sawy. 94. 


67. Security L. Ins. Co. v. Power, 
24 Que K. B, 181, 183. 


68. Century D. [quot Missouri 
Pac. R- Co. v. Dorr, 73 Kan. 486, 490, 
85 P. 533; St. Louis Paper-Box Co. v. 
Hubinger Bros. Co., 100 F. 595, 598. 
A0NC CAMS ‘ 


“Any” compared and distinguished 
see Any § 3 text and note 31. 


69. Webster Int. D. [quot Mis- 
souri Pac. R. Co. v. Dorr, 73 Kan. 486, 
49.0" SS are b sail 


[a] May mean indefinite or inde- 
terminate as opposed to definite or de- 
terminate. Lee v. Sterling Silk Mfg. 
Co., 115 App. Div. 589; 591, 1L01*NYS 
78, 19 AnnCas 589. 


70. Webster D. [quot Missouri 
PAC RA COnwW:, -DOrt, m1 olan SiO e902 
85 P. 533]. See Lewis v. Jones, 17 Pa. 
262, 267, 55 AmD 550. 


71. Worcester D. [quot St. Louis 
Paper-Box Co. v. Hubinger Bros. Co., 
100 &. 595, 598, 40 CCA 577]. 


[a] “About” compared.—St. Louis 
Paper-Box Co. v. Hubinger Bros. Co., 
100. F. 595, 598, 40 CCA 577. 


72. Rex v. Kelly. 27 CanCrCas 94, 
99, 10 WestWkly 1345 [aff 34 DomLR 
311, 27 CanCrCas 282, [1917] 1 West 
Wkly 46]. 


dou ELOUShe sy tye 
(Mass.) 254, 256. 


74. Lewis v. Jones, 17 Pa. 262, 266, 
55 AmD 550. 


_{a] “Some” grain may mean a 
single ounce or several tons, “a single 
quart, or twenty thousand bushels.” 
Lewis v. Jones, 17 Pa. 262, 267, 55 
AmD 550. 


75. Rex v. Kelly, 27 CanCrCas 94, 
102, 10 WestWkly 1345 [aff 34 Dom 
LR 311, 27 CanCrCas 282, [1917] 1 
WestWkly 46]. 


76. Allen v. Board of Com’rs of 
Glevelane County, 12° Okl. 603, 73 P 


77. Vogel v. State, 
335, 119 NW 190. 

78. Beach v. Supreme Tent K. of 
WE UE IN oe SES Tals 89) INNO) WiLL, Bee 
Neill v. United Friends, 149 N. Y. 430, 
431, 44 NE 145, 52 AmSR 738. 


79. In re Bissonnette’s Will, 


Loring; “24. Picks 


138 Wis. 315, 


127 


A certain indefi- SOMEWHAT. In some degree or measure; a 
BI) “pe yiak iba: little.87 
SOMNAMBULISM.*® 
SOMNOLENTIA.®*° 
OTe) OUI ee SON.°° A male child, issue, or offspring,®! as 


The word may 
In 


Mise. 215, 216 NYS 325, 327. 


80. Koppe & Steinichen v. 
lander, 29 Ga. A. 41, 114 SE 81, 83. 


Ry- 


81. Artcher v. Zeh, 5 Hill (N. Y.) 
200, 205. 
82. Artificial Ice & Cold Storage 


Co. v. Waltz, (Ind.) 146 NE 826, 829. 


83. McClellan v. McClellan, 65 Me. 
500, 506. 


84. Webster. New Int. D. 


[a]: A promise to repair an engine 
“sometime” is wholly indefinite.— 


Marquette, etc., R. Co. v. Spear, 44 
ae 169, 1725) 6 NW 2025538 seAinare 


85. Bernstein v. W. B. Mfg. Co. 
235 Mass. 425, 126 NE 796, 797 [quot 
Amsden Lumber Co. v. Stanton, 


4 (Kan.) 294 P 858, 856]. 


86. Bernstein v. W. B. Mfg. Co., 
235 Mass. 425, 427, 126 NE 796. 


87. Webster D. [quot Atchison, 
etc., R. Co. v. Van Ordstrand, 67 Kan. 
BOOMNSO Laie ee eeNSale 


88. See Criminal Law § 80; 
cide §§ 19, 455; 
134, 159. 


89. See Criminal Law § 80; Insane 
Persons § 135. 


90. See Son-in-law post. 


91. Lind v. Burke, 56 Neb. 785, 790, 
eee [cit Century D.; Webster 
aN LBs 


_[a] As legitimate ‘The descrip- 
tion ‘child,’ ‘son,’ ‘issue,’ every word 
of that species, must be taken prima 
facie to mean legitimate child, son, 
issue.” Flora v. Anderson, 67 F. 182, 
185; Wilkinson v. Adam, 1 Ves. & B. 
422, 462, 35 Reprint 163. 


[b] As word of purchase.—In a 
devise of realty, the word “son” is 
primarily a word of purchase and not 
of limitation. Wetherill v. Lefferts, 
254 Pa. 484, 98 A 1074, 1076. 


92. “Daughter” 17 C. J. p 1131. 


93. Lind v. Burke, 56 Neb. 785, 790, 
77 NW 444 [eit Century D.; Webster 
liga, Ba 


94. Lind v. Burke, supra [cit Cen- 
tury D.; Webster Int. D.]. 


fa] An adopted son is a “son,” 
within Transfer Tax Law (L. [1896] 
p 869, c 908) § 221, as amended by 
L. (1905) p 829 c 368, which provides 
that, when property of the value of 


Homi- 
Insane Persons §§ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SON—SOUND 


In the plural, “sons” is not a technical legal term 
to which a fixed and determined meaning must be 
given regardless of the sense in which it is employed 
but is flexible and subject to construction.®® SE 


Phrases: “Child of a son,’®® and “widow of a 
son”;°" also “my sons or their heirs,”®’ and “sons 
and daughters.’ 


SON ASSAULT DEMENSE.' 


SONG.° A short metrical composition, whose 
meaning is conveyed by the combined force of words 
and melody.* 


SON-IN-LAW. The husband of one’s daughter. 


SOON. In a short time; before long.® 
“As soon as possible.’’® 


Phrase: 


“Sooner’’’ in the comparative forms a part of the 
following phrases that have received judicial inter- 
pretation: “And sooner if deemed desirable by 
them,”® and “sooner removed by due process of 
law.’”® 


SOONER.*° In the parlance of Oklahoma, one 
who, to the injury of other settlers, enters upon and 
claims land as his homestead before such entry and 
claim are effective to initiate a valid homestead un- 
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bustion, rising in fine particles and adhering to the 
sides of the chimney or pipe conveying the smoke.'# 


SORREL. As applied to the description of the 
color of animals the term appears to have reference 
to “reddish brown.’’!4 


SORT. [6 1] A. As Noun. Characteristic mode 
of being; nature; quality; character.15 


Phrase: “Refuse wood or timber of any sort.’’!6 


[§ 2] B. As Verb. To separate.1* Phrase: “To 
float, drive and sort in separate booms.’’!8 


Sorting. In a tariff clause relating to wool the 
term seems to refer to changing the original fleece 
rather than separating the wool into colors.!® 


SOUND. [§ 1] A. As Noun—1.In General. Any 
effect on the sense of hearing.?° 
Phrase: “Vocal sound.”?1 


[§ 2] 2. Medical Instrument. A metallic, me- 
chanical instrument capable of producing an abor- 
toms 

[§ 3] 3. Geographical Sense. 
ocean.” 


An inlet of the 


der the acts of congress.11 
SOOT 


less than $10,000 be transferred by 
any such transfer to or for the use of 
any wife or widow of a “son,” such 
transfer of property shall not be tax- 
able. In re Duryea’s Estate, 128 App. 
Div. 205, 112 NYS 611, 612. 


95. Connor v. Gardner, 230 Ill. 258, 
82 NE 640, 644, 15 LRANS 73. 


96. Sidle v. Queensland Trustees, 
Hei 2.0 - Cain Remo, OlOg. 
97. In re Duryea’s Est., 128 App. 


Div. 20> te NYS 611; 6122 
98. In re Smith’s Estate, 110 App. 
Div. 421, 97 NYS 321, 322. 


99. Re Simpson, [1928] 3 DomLR 
Maioyaeton Late 25 Adta, i. 374) [v92T] <4 


DomLR 817, 3 WestWkly 534 (rev 
[1927] 3 DomLR 46, 2 WestWkly 
107)]. ° 


1. See Assault and Battery § 85. 


2. Copyright of see Copyright and 
Literary Property §§ 110, 111. 


3. Grove D. Music & M. [quot 
Ricordi v. Columbia Graphophone Co., 
258 HAT 2), 105 I. 


{aJ “The song, therefore, belongs 
equally to poetry and music... 
but the musical forms and structures 
of songs are so much determined by 
language and metre, and their content 
by the emotions the words express, 
that their poetic and literary quali- 
ties cannot be put aside.” Grove D. 
Music & M. [quot Ricordi v. Colum- 
bia Graphophone Co., 258 F. 72, 75]. 


4. Webster New Int. D. 


[a] Husband of a deceased daugh- 
ter is not a “son-in-law” within a 
statute entitling -smember of mutual 
society to name ‘‘son-in-law’’ as bene- 
ficiary of death benefit certificate; the 
relationship of son-in-law and moth- 
er-in-law terminating upon the death 
of the daughter. Allen v. Cunning- 
ham, 143 Tenn. 11, 223 SW 450, 453. 


5. Webster New Int. D. 
[a] “Within a reasonable time.”— 


A black substance formed by combus- 
tion, or disengaged from fuel in the process of com- 


Phrase: “The sound.’’24 


An instruction reading, “If there is 
no time specified for the performance 
of an act, or if it is specified that it 
is to be performed ‘soon,’ the law im- 
plies that it is to be performed with- 
in a ‘reasonable time,’’’ is no error 
sufficient to reverse the judgment. 
Sanford v. Shepard, 14 Kan. 228, 232. 


6 See Possible 49 C. J. p 1118 
note 36. 


7. AS a noun see Sooner post. 


S..' Marsh’ vy.) Love, 42 N. J.J6q. 112, 
115, 6 A 889. 


[a] “And sooner” in the clause of 
a will directing the executors to sell 
testator’s real estate in one year after 
his decease, ‘“‘and sooner if deemed 
desirable by them,” is construed as 
used to prevent the executors from 
construing the limitation of one year, 
as it would have stood, without those 
words, as postponing the sale for the 
year, or in other words as prohibiting 
them from selling at any time within 
the year. Marsh v. Love, 42 N. J. Eq. 
12S) £5, 6) VAs S89. 


9. Attorney-General v. Loomis, 
225 Mass. 372, 375, 114 NE 676. 


10. As comparative of soon see 
Soon ante. 


11. Howe v. Parker, 190 F. 738, 
740, 111 CCA 466. 
[a] TZerms “sooner” and ‘“soon- 


erism” applied in Parryman v. Cun- 

ningham, 16 Okl. 94, 95, 98, 82 P 822. 
12. Soot: 

As nuisance see Nuisances § 70. 


Compensation for injuries from see 
Eminent Domain § 243. 


See also Smoke ante. 

13, Century DB. 

14. Stickney v. Dunaway & Lam- 
bert, 169 Ala. 464, 53 S 770, 771 [cit 
Webster D.]. 

[a] “Bay” compared.—Stickney v. 


Dunaway, 169 Ala. 464, 53 S 770, 771. 
See also Bay 7 C. J. p 1014 text and 


[§ 4] B. As Adjective—l. Applied to Tangible 
Objects—a. Human Beings. 


Hearty; not dis- 
note 37. 
15. (Century Db; 
[a] As form or shape.—As used 


in a statute prohibiting any person 
from throwing into a river “refuse 
wood or timber of any sort,” the term 
“sort” refers to the form or shape of 
the refuse, wood, or timber, and not 


the different kinds of wood: State v. 
Howard, 72 Me. 459, 465. 
ae State v. Howard, 72 Me. 459, 
17. McGuire v. J. Neils Lumber 


Co., 97 Minn. 293, 107 NW 130, 131. 


18. McGuire v. J. Neils Lumber 
Co-., 97 Minn. 92935 0 INIW: 1s0nisae 


19. In re Higgins, 50 F. 910, 913 
Patt 55) Beas bc CAROATE 


Manner of imposing duties on wool 
and nmianufactures thereof see Cus- 
toms Duties § 40. 


20. Encyc. Britt. [quot Com. v. 
Lighting Co., 7 Pa. Co. 90, 94]. 


21. Dolbear v. American Bell Tel. 
Co. 126) US Ly Sols waz Se Ss Ow Miuse 
31 L. ed. 863. 


22. Simms v. State, 
SW (2d)-557, 558. 


Instruments for committing abor- 
tion generally see Abortion § 6. 


23. Webster New Int. D. 


24. Tiffany v. Town of Oyster Bay, 
209 N. Y. 1, 102 NE 585, 586. 


[a] Referring to Long Island 
Sound.— ‘The northern boundaries in 
all these charters [ancient colonial] 
charters of nearby colonies] is given 
as ,{the Sound.’ That was then and 
is now a well known body of water. 
It opens into the Atlantic Ocean, but 
is separate and distinct therefrom. 
Into it flow many rivers, and open 
many bays, harbors, and inlets; but 
the connection between them and it 
does not make them a part of the 
Sound.” ‘Tiffany v. Town of Oyster 
Baye 2U9eNT YL 915 102 NE 535. 
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eased;?° also unimpaired;?° uninjured;?7 unmuti- 
lated;28 whole.2® It is said to be a plain English 
word, which, unless restricted by the adjunct “body” 
or “mind,” is considered as embracing both.*° 


When applied to organs of seeing, hearing, smell- 
ing, etc., it means that the organ neither from na- 
ture, disease or other cause has any defect which 
makes it incapable or unfit to perform the services 
ordinarily required of it.*? 

When applied to the mind, it means, that neither 
from nature or disease, or other causes, the mind is 
incapable of performing its ordinary functions.*? 

Phrases: “Sound condition mentally and physi- 
eally,’”*? “sound condition physieally,’** “sound 
health,”*> “sound intellect,”*® “sound memory and 
diseretion,”3? “sound mind,”** and “sound mind and 
memory.”??® 


[§ 5] b. Animals. Whole; right; nothing wrong; 


nothing the matter with it; free from any defect’ 


by which it is unfitted for the services usually per- 
formed by animals of the like kind.*° 


37 text and notes 82-99. 


SOUND 


[§ 6] ¢. In Inanimate Objects. In reference to 
wood or vegetables, or other inanimate substances, 
the word means free from decay or rottenness.*? 
As applied to rope, gear, and machinery it means 
safe.*? 


Phrases: “And keep in sound condition the ropes, 
gearing, and other parts of elevators,’’** “good sound 
cotton seed when loaded out,’’** “sound and healthy 
orange trees,”*® “sound and in good order,”*® and 
“sound merchantable corn.”*7 


[§ 7] 2. Applied to Intangible 


Reference to Reason and Judgment. 
truth or right; free from error.** 


Discretion as settled by 
a legal and not 


Objects—a. In 
Founded in 


Sound discretion.*® 
rules;°° a judicial disecretion;°+ 
an arbitrary discretion.” 

Another phrase: 

[§ 8] b. With Reference to Values. Fair.>* 


Sound value. In economic consideration, the 
phrase is sometimes used to mean the cost of a pro- 


“Sound reason.’’53 


exercised in conformity with the spir- 
it of the law, and ina manner to sub- 


25. Great HMastern CTs ree x Sales § 
Smith, (Tex.) 174 SW 687, 688; ark Ai well Jeffreys, 35 N. C. 356, 
v. Commercial Cae atty, Ins; Co: (CW. 57. 2 We ys, 
ae 8 SE 319, 320. / 
Rey meer é : [a] “Good” has substantially the 
[a] Comparative term.—Green V.|same meaning.—Stahr yv. Hickman 


Houston Electric Co., 40 Tex. Civ. A. 
260, 89 SW 442, 445. 

[b] “Wealthy” distinguished.— 
Nelson v. Biggers, 6 Ga. 205, 206; 
Belk we Jetiréeys, 35) Ny Ce 356, neous 


26. Clark v. Commercial Casualty 
Ins. Co., (W. Va.) 148 SE 319, 320. 


27. Great Eastern Casualty Co. v. 
Smith, (Tex.) 174 SW 687, 688. 


28. Great BHBastern Casualty Co. 
v. Smith,,. Supra. 


29. Great Eastern Casualty Co. v. 
Smith, supra; Clark v. Commercial 
Casualty Ins. Co., (W. Va.) 148 SE 
319, 320. 

30; Piper “v.. Stinsin, 46S)" C. Li 
251, 254. 

81. Bell v. Jeffreys, 35 N. C. 356, 
357, 


32. Bell v. Jeffreys, supra. 


33. Fidelity, etc., Ins. Co. v. Mitch- 
ell; [1917] A. C. 592} 36 DomLR 477, 
480. 


34 French v. Fidelity & Casualty 
Co. of New York, 135 Wis. 259, 115 
NW 869, 875, 17 LRANS 1011. 


35. See Life Insurance § 178 note 
Teak 

36. See Insane Persons § 136 note 
39 [d]. 

$7. See Insane Persons § 136 note 
39 [gs]. 

38. See Insane Persons § 136: 


Wills [40 Cye 1004]. 


Unsoundness of mind see Insane 
Persons § 139. 


39. See Insane Pérsons § 136 note 
39 [f£]. 


40. Bell v. Jeffreys, 35 N. C. 356, 
357; Raney & Hamon v. Hamilton & 
White, (Tex.) 234 SW 229, 230. °* 


{a] Horse with the glanders at 
any stage is not “sound.”—Weinberg 
ea ome rn 199 Mich. 164, 165 NW 711, 


What constitutes soundness see 


Grain Co., 132 Ky. 496, 116 SW 784, 
786. 


[b] Term applies to condition on- 
ly, not quality or kind, and is op- 
posed to defective, decayed, or in- 
jured. Hawkins v. Pemberton, 29 N. 
Y. Super. 42, 52,°35 HowPr 376. 


42. Kuhn y. Cincinnati Tract. Co., 
LOO. Ohs Sit. S235) (2 INGE SOs ate 
(declaring that such meaning is giv- 
en by recognized lexicographers). 


“Sate? 5406.) J. pelidbe 
43. Kuhn v. Cincinnati Traction 
Go., 1098 Oh; St. 263) 142. NB 370) 04 


44, (Crescent Cotton, OilleCoy v. Un- 
ion Gin & Lumber Co., 138 Tenn. 58, 
LIS SW OT LOT ike 


45. Alsworth v. 
167 SW 1098, 1100. 


46. Hawkins v. Pemberton, 29 N, 
Y. Super. 42, 35 HowPr 376, 383. 


47. Stahr v. Hickman Grain Co., 
132 Ky. 496, 116 SW 784, 786. 


Reppert, 


48. Webster New Int. D. 

49. “Discretion” 18 C. J. p 1134, 

50. The Margaret v. The Con- 
nestoga, 2 Wall. Jr. 116, 16 FB. Cas. 
WUG, LS. 

[a] While “sound discretion” is an 


excellent vhrase in the abstract, the 
exercise of it over men’s property, 
liberty, or life is sometimes called a 
tyrannical and not a judicial power; 
discretion is admitted to be danger- 
ous, but sound discretion is claimed 
to be a different thing. “Sound discre- 
tion is discretion as settled by rules; 
otherwise it is sound only when the 
court decides as the party seeking 
the decision wants; and hence in 
practice it will come to mean a no- 
tion, whim, or caprice of the judge 
who exercises it. The Margaret vy. 
The Connestoga, 2 Wall. Jr. 116, 16 F. 
Cast WlGsm ies 


{b] Sound “discretion” is an im- 
partial discretion, guided and con- 
trolled in its execution by fixed legal 
principles; a legal discretion to be 


For later cases, developments and changes in the law see Annotations, 


(Tex.) | 


serve, and not to defeat, the ends of 
substantial justice. Hanthorn  v. 
Oliver, 32 OF 57, “62,45 9P S4e0med 
AmSR 518. 


{c] Sound discretion of court.— 
(1) “‘To the sound discretion of the 
court’ is a phrase indicating the 
necessity for especial care in a pro- 
ceeding calculated to deprive a 
citizen, not only of the possession 
of his property, but also of his per- 
sonal liberty.” In re Burke, 125 App. 
Div. 889, 110 NYS 1004, 1006. (2) A 
sound discretion of the court in refer- 
ence to the payment of costs by a 
party to the suit on amendment of 
the bill, is not a mere capricious 
exercise of power or will, but the ex- 
ercise of a right judgment, in deter- 
mining which of the parties have 
alone been in default. Cabeen v. Gor- 
don, 10 S. C. Eq. 51, 54. 


51. Kirby w. Balke, 306 Mo. 109, 
266 SW 704, 708; Beberet v. Meyers, 
240 Mo. 77, 144 SW 824, 830. 


[a] “‘A sound judicial discretion’ 
is not an unlimited power. It does 
not include arbitrary, unreasoning, or 
even well intentioned action, without 
regard to the nature and purpose of 
the power vested in the court or to 
the provisions of the statute grant- 
ing the authority.” Appeal of Hilt, 
(Me.) 146 A 439, 441. 


_ [b] “Sound or judicial discretion 
is not consonant with the will of, or 
the arbitrary discretion of, the court 
as adduced from whim or caprice. 
It has reference to that impulse or 
discretion of the court which is 
guided by law, caution and prudence,” 
Atkins v. State, (Fla.) 130 S 273. 


“Judicial discretion” defined 
Discretion § 3. 


52. Avery v. Calumet & Jerome 
Copper Co., (Ariz.) 284 P 159, 163. 


_{a] “Sound legal discretion” nega- 
tives arbitrary action or unsound ex- 
ercise of discretion. Nation vy. Save- 
Lye Lame Owls TA, 260 eP uso. 34) 

Legal discretion see Legal § 5. 
53. Robinson v. Territory, 16 
241, 257, 85 P 451. i ae 


54. Bell v. Jeffreys, 35 N. C. 356. 


see 


same title and section number, 


SOUND—SOUVENIR 


duction or reproduction of the 


tion.®5 property in ques- 
Another phrase: “Plaintiff paid a sound price.”5° 


[§ 9] ©. As Verb—1. In General. 
erence or relation to; to aim at.57 


To have ref- 


Sound in damages.°* An action is technically said 
to sound in damages where it is brought not for the 
specific recovery of a thing, but for damages only.>® 


Another phrase: “Sound in tort.’ 


[§ 10] 2. As Participle. The participial form is 
sometimes used adjectively.®! 


Sounding rods. Instruments used by timber men 
for the purpose of detecting hidden defects in the 
roof of a mine.*? 


As a noun, also, “sounding” is used as referring 
to a usual method of testing to find out whether a 
piece of wood is solid to the core when it appears 
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Phrases: “Income derived from any source in the 
State,”’° and “source of revenue”;7! also “sources 


of income”?? and “gourees within the United 
States.”73 


[§ 2] B. Geographical Sense. Any collection of 
water within the earth or upon its surface in which 
a stream originates;7* a fountain;7®> a spring;7® 
the rising from the ground, or beginning of a stream 
of water or the like;77 the spring or fountain from 
which a stream of water proceeds.*§ 


SOUTH.’® That one of the four cardinal points 
of the compass which is directly opposite north, and 
is on the left of one when faced in the direction of 
the setting sun.8° 


SOUTHERLY.$1 
south.®? 


SOUTH SIDE.°*$ 


As applied to a course, nearly 


to be solid on the outside.*? 
Soundings. 


SOURCE. 


55. William H. Low Bstate Co. v. 
Lederer Realty Corporation, 35 R. I. 
352, 86 A 881, 883, AnnCasl1916A 341. 


“Walue”’ [39 Cyc 1117]. 

56. Bell v. Jeffreys, 35 N. C. 356. 
B7e wolack lb); 

58. “Sounding in damages merely” 


defined see Set-Off and Counterclaim 
§ 86 note 79 [a] (83). 


59. Stephen Pl. [quot Black L. D.]. 


[a] Trespass is an action ‘‘sound- 
ing in damages.’ ‘Trustees of Dart- 
mouth College v. International Paper 
Co., 1382 Fed. 92, 93. 


{[b] Prosecution for contempt of 
court in order to compel obedience to 
an order made in a chancery proceed- 
ing is not a case ‘sounding in dam- 
ages.” Leopold v. People, 140 Ill. 552, 
557, 30 NE 348. 

60. See Federal Courts § 376 text 
and note 74 (claims which ‘sound in 
tort as barred from court of claims). 
And see Torts [38 Cyc 408 et seq]. 


61. See Himrod Coal Co. vy. Clark, 
197 Ill. 514, 64 NE 282, 284. 


62. Himrod Coal Co. v. Clark, su- 
pra. 

63. McGrath v. Delaware, etc., R. 
Gow, 69 N. J. lL. 331,333, 55 A 242. 


64 Kelly v. New York, 87 App. 
Div. 299, 300, 84 NYS 349. 
[a] “Borings” distinguished.— 


Kelly v. New York, 87 App. Div. 299, 
300, 84 NYS 349. 

65. Webster D. [quot Queens Coun- 
ty Water Co. v. O’Brien, 131 App. Div. 
91, 94, 115 NYS 495, 1 NYCivProcNS 
342]; Williams v. Snyder, Sb ane isis 
& Co. 341, 342 [cit Cyc]. 

66. Williams v. Snyder, supra [cit 
Worcester D.]. 

67. Williams v. Snyder, supra [cit 
Worcester D.]. 


68. Webster D. [quot Queens Coun- 
ty Water Co. v. O’Brien, 131 App. Div. 


An engineering term indicating tests 
made at intervals by driving a bar into the earth.** 


[§ 1] A. In General. 
first or primary cause; first producer; head; origin; 
original;°* the originator;°? that from which any- 
thing comes forth, regarded as its cause or origin;°® 
the person from whom anything originates.®® 


First cause ;%* southwest.$? 


91, 115.NYS 495, 498, 1 NYCivProcNS 
342]. 

69. Webster D. [quot Queens Coun- 
Water Co. v. O’Brien, 131 App. Div. 
, 94, 115 NYS 495, 1 NYCivProcNS 
2]; Williams v. Snyder, 3 Pa. Dist. 
& Co. 341, 342 [eit Cye]. 


70. Dickson v. Comr. of Taxation, 
GN. SS. Wales) 36 Austr. Cy Lo R. 489, 
493. 


71. Calhoun vy. Maricopa County 
Municipal Water Conservation Dist. 
INO Ly CATIZ. F295) PIls5s 187. 


72. Nathan v. Federal Comr. of 
Taxation, (N. S. Wales) 25 Austr. C; 
ERs L832 89. 
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73. Ingram v. Bowers, 47 F. (2d) 
925, 9216: 


74 Queens County Water Co. v. 
O'Brien, (3b App; Divi 91, 125 NYS 
495, 498, 1 NYCivProcNS 342. 


[a] Similar definition.—‘Any col- 
lection of water within or upon the 
surface of the earth from which a 
stream originates.” New Rev. En- 
eyclopedic D. [quot Sierra County v. 
Nevada County, 155 Cal. 1, 14, 99 P 
Sil tle 

75. Webster D. [quot Queens Coun- 
ty Water Co. v. O’Brien, 131 App. 
Divei91; WS" NYS. 495, 498, 1 IN Civ. 
ProcNS 342]; Williams v. Snyder, 3 
Pa. Dist. & Co. 341, 342 [cit Wor- 
cester D.]. 


76. Webster D. [quot Queens Coun- 
ty Water Co. v. O’Brien, 131 App. Div. 
91, 115 NYS 495, 498, 1 NYCivProcNS 
342]; Williams v. Snyder, 3 Pa. Dist. 
& Co. 341, 342 [cit Worcester D.]. 

77. Webster D. [quot Queens Coun- 
ty Water Co. v. O’Brien, 131 App. Div. 
91, 115 NYS 495, 498, 1 NYCivProcNS 
342]. y 

78. Queens County Water Co. v. 
O’Brien, 131 App. Div. 91, 115 NYS 
495, 498, 1 NYCivProcNS 342. 


fa] Similar definition.—‘In refer- 
ence to a stream, the spring or foun- 


Southwesterly course. 
any direction between south and west lines.8§ 


SOUVENIR. A keepsake or remembrancee.®® 


SOUTHWARD.§** 
SOUTHWEST.*® 
SOUTHWESTERLY.§®¢ 


Toward or from the 


A term which may mean 


tain-head from which its supply of 
water proceeds.” New Rey. Encyclo- 
pedic D. [quot Sierra County v. Neva- 
da, County, 155 *Calya vis, 99 Peoria 


79. See Boundaries § 7 text and 
note 31. See also S. (abbreviation for 
south) 54 C. J. p 113 text and note 69. 


80. Century D. See Stager v. Har- 
rington, 27 Kan. 414, 424. 


81. In reference to boundaries sce 
Boundaries § 7 text and note 32. 


82. Scraper v. Pipes, 59°‘ Ind. 158, 
164. See also Spaulding v. Groton, 
68 N. H. 77, 84, 44 A 88 (where it is 
said the term does not necessarily 
mean southeast or southwest or any 
direction between those points). 


[al “How near, and whether east 
or west of south, it is impossible to 
tell without the use of other quali- 
fying words.” Scraper v. Pipes, 59 
Ind. 158, 164. 


[b] “There are very few words in 
our language more indefinite or un- 
certain in their meaning than the 
words ‘southerly,’ ‘easterly,’ and 
‘northerly.’ ” Scraper v. Pipes, 59 
Ind. 158, 164. 

83. See Boundaries § 7 text and 
note 33. 

84 See Boundaries § 7 text and 
note 34. 

85. Southwest: 

Course see Boundaries § 7 text and 

note 35. 

Part see Boundaries § 7 text and note 

Silks 
Quarter see Boundaries § 7 text and 

note 38. 

86. In reference to boundaries see 
Boundaries § 7 text and note 36, 


87. Webster New Int. D. 
88. Sime v. Spencer, 30 Or. 
Bybee les ay, 


89. In re Glaenzer, 67 Fed. 532, 538 
(opinion of board of general ap- 
praisers). 


340, 
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SOVEREIGN.*® [§ 1] A. In General. The term 
is used in different senses, which often leads to a 
confusion of ideas, and sometimes to very mischie- 
vous and unfounded conclusions.”* 


[$ 
[§ 


Sovereign people. A familiar expression describ- 
ing the political body who, according to our republi- 
can institutions, form the sovereignty, and who hold 
the power and conduct the government through their 
representatives.°4 


2 


2] B. As Noun. A supreme ruler.® 
3] C. As Adjective. Supreme, paramount.”* 


Sovereign power.®®> Power without limitation.®® 
Term has been applied to the people of the state 
in their sovereign capacity, acting through their 
representatives, the legislature.°’ In all govern- 
ments of constitutional limitations sovereign power 
manifests itself in but three ways:°* By exercising 
the right of taxation;®® the right of eminent do- 
main;! and through its police power.? 


Sovereign right. A right which the state alone, or 


39. 


90. See also Sovereignty post. 
is Co., Supra. 


Sovereign: 


U.S. v. Douglas-Willan Sartor- | 


SOVEREIGN—SOVEREIGNTY 


some of its governmental agencies, can possess.? 


Sovereign state.‘ An appropriate phrase when 
applied to an absolute despotism.° The term may 
also be applied to states under a constitution.® 


SOVEREIGNTY.’ [§ 1] A. As Noun. The word, 
being one of the broadest in the language,* is often 
so loosely used as to have no precise or definite mean- 
ing;® confusion may also arise from the use of the 
term in different senses,!® since it has a legal sig- 
nification distinct from its philological import.*? 


In its largest sense the term means supreme, ab- 
solute, uncontrollable power;*? the jus summi 1m- 
perii,!® the absolute right to govern.'* 


Tu its political sense,!° that public authority which 
directs or orders what is to be done by each mem- 
ber associated, in relation to the end of the associa- 
tion.'® The aggregate of all civil and political pow- 
er;!7 the person or body of persons in a state to 
whom there is politically no superior ;'® the supreme, 
absolute, uncontrollable power by which any state 
is governed;'® the supreme power which governs the 


8. Peo. v. Pierce, 41 N. Y. S. 858, 
18 Misc. 83, 85. 


As party to private action see Inter- 
national Law § 20. 

Averment as to authority of, in com- 
mencement of indictment see In- 
dictments and Informations § 96. 

Government defined see International 
Law § 16 note 78 [a] (4). 


91. Story Const. par 270. [quot 
Com. v. New South Wales, 32 (N. S. 
Wales) Austr. C. L. R. 200, 210). 


92. Atty.-Gen. v. Barstow, 4 .Wis. 
567, 675 (argument of counsel). 


[a] Not an entity in the United 
States.— ‘Drawing our law, as we did, 
from the body of English law, it is 
but natural that the vocabulary of 
the law, as well as its substantial 
terms should be followed in this coun- 
try; and the word ‘sovereign’ there- 
fore, has been spoken of and declared 
in the law (in too many cases now to 
be subject to change) as a sacred en- 
tity immune from all possibility of 
suit or prosecution; whereas in truth 
no such entity exists.’ Filbin Corp. 
v. U. S:, 266 Bed. 911, 915. 


93. Webster New Int. D. 
“Paramount” 46 C. J. p 1177. 


94. Scott v. Sandford, 19 How. (U. 
S.) 393, 404, 15 L. ed. 691. 


{a] “The people of the United 
States” and “‘citizens” are both what 
we familiarly call the sovereign peo- 
ple. Scott v. Sandford, 19 How. (CU. 
S.) 393, 404, 15 eds691; 

95. Sovereign power: 

Necessary for creation of corporation 

see Corporations § 53. 


Of the United States 
States [39 Cyc 693]. 


see United 


96. Doe v. Buford, 1 Dana (Ky.) 
481, 500. 
97. Kennebec Water Dist. v. Wa- 


terville, 96 Me. 234, 242, 52 A. 774. 


[a] All the powers necessary: to 
accomplish the legitimate ends of 
government must be sovereign, and 
therefore must exist in all practical 
governments. Boggs v. Merced Min. 
Co., 14 Cal. 279, 309. 


98. U. S. v. Douglas-Willan Sar- 
toris, Co... 3 WY0. 28%, 297%. 22 Po 92. 


Taxing power generally see Taxa- a 


tion [37 Cye 715-717]. 
1. U.S. v. Douglas-Willan Sartoris 
Coro) Wyn 29,20) see eons 
Eminent domain generally see 
Eminent Domain 20 C. J. p 501 et seq. 


2. U.S. v. Douglas-Willan Sartoris 
COL Bw WY. Onrzioile Fein cite ae 


[a] Convertible terms.—In its 
broader sense the term ‘‘police power” 
of the state is in a measure converti- 
ble with the term “sovereign power.” 
Citizens’ 
708, 71 So. 955.958. 


Police power generally see Consti- 
tutional Law §§ 412-443; Municipal 
Corporations §§ 200-211. 

Sh sig aul vie Olicerete, Cine... 1s (ey, 
45 Minn. 387, 397, 48 N. W. 17. 

4. Sovereign state: 

As immune from suit see Internation- 

al Law § 20. 

Subscription by, to stock of private 

corporation see Corporations § 82. 

5. Doe v. Buford, 1 Dana 481, 501. 


State v. Hunt, 20 S. C. L. 1, 522. 


[a] Looseness of use.—‘‘It is to be 
lamented that many terms in common 
use are very inaccurately defined; in- 
deed there are many of those in the 
most common use, and which men 
continue to repeat supposing that they 
understand them, to which, upon re- 
flection, they will find that they at- 
tach no precise or definite meaning. 
Such are the words’ sovereignty. 
~ sais  istatetv. —ebuntme20sS 2 Cusine 


522. 
Ins. Co. v. Hebert, 139 La. 10; Story Const. “par 2270) ilatrot 
Com. v. New South Wales (N. S. 


Wales) 32 Austr. C. L. R. 200, 210]. 


[a] Confusion in use of term.— 
Sovereignty is used in different sens- 
es, which often leads to a confusion of 
ideas and sometimes to very mis- 
chievous conclusions. Story Const. 
par 270 [quot Com. v. New South 
Wales, (N. S. Wales) 32 Austr. C. L. 
Re 2005 2008 


ll. U. S._v. Douglas-Willan Sar- 
toris Co., 3 Wyo. 286, 297, 22 P 92. 


_ 12. Story Const. [quot Cherokee 
Nation v. Southern Kansas R. Co., 33 


_[a] “ ‘Sovereign state’ are cabalis- 

tic Bde hinth aoe understood by the dis- F. 900, 906]. / 

ciple o iberty, who has been in- 

structed in our constitutional Seiya eas ee Galata: Laut. Cee 

een ecle mine v. Buford, 1 Dana} supra]. BPS aa 
xy. DOs ; 

~ F . ~~ 14. Story Const. [quot Cherok 

6. See infra this note. See also : ; ! Se 

States 90 CUnL pete es v. Southern Kansas R. Co., 
{a] “A state in Australia is not a [al — very meaning of “sover. 

a er- 


sovereign state. The term sovereign 
State as applied to constituent States 
is not strictly correct even in America, 
since the severance from Great Bri- 


eignty” is that the decree of the 
sovereign makes law. American 
Banana Co. v. United Fruit Co., 213 
URSS333 4,029 ns Ct gotel mol ova D emule rods 


tain. Still further from truth is it in 
Australia.” Com. yv. New  South| 826 16 AnnCas 1047. 
Wales, 32 Austr. C. L. R. 200, 210. 15. See International Law § 16. 
7. See also Sovereign ante. 16. Vattel L. Nat. [quot Cherokee 


Sovereignty: 

Nature and incidents of see Interna- 
tional Law §§ 16-24. 

Not applicable to municipal corpora- 
tion apart from the state see 
Municipal Corporations § 5 text 
and note 99 § 10. 

Of a state see States 59 C. J. p 1. 


Of the United States see United 
States [39 Cyc 693]. 


Nation v. Southern Kansas R. Co., 33 
Fed. 900, 906]. 


17. Dis. op. in State v. Hunt 
GL. 1, 522) Baar 


_18. Jameson [quot Cherokee Na- 
tion v. Southern Kansas R. Co., 33 
F. 900, 906]. 


19. Cooley Const. Lim. [quot Peo- 
ple v. Pierce, 41 N. Y. S. 858, 18 Misc. 
S88 smldop Ne vie Orne owonls 


For later cases, developments and changes in the law see Annotations, same title and section number 


SOVEREIGNTY—SPARKING 


body politic or society that constitutes the state;?° 
the will or volition as applied to political affairs.2! 
It is said that in modern times sovereignty is main- 
ly territorial.?? 

Phrase: “Sovereignty of the soil.’”’2® 


[§ 2] B. As Adjective the word is sometimes 
employed.*4 


Sovereignty lands. A convenient designation for 
all lands under the navigable waters within a state, 
including the shores or spaces, if any, between or- 
dinary low-water and ordinary high-water mark and 
also all tidelands.?® 


SOW. The female of the hog kind or swine.?® 


SPACH.?* The interval between any two or more 
objects, or between terminal points; distance; ex- 
tent, as of surface.*§ 


Space filled. A phrase which in common accept- 
ance can only mean making an empty place full.2° 


Phrases: “A space was left for depositions,’#° 
“except such space as may reasonably be required 
for the proper construction of such building,’’*+ 
“space of intersection,’®? and “the lessor will sup- 
pl yeti Spaces: 

SPAN. [§ 1] A. In Architecture. While the 
term may mean a part of the structure, it is as 


often used to denote the distance or space between 
two columns.** 


25. 
[a] 


[a] Similar definition.—‘The su- 
preme power by which any citizen is 
governed.” Wheaton [quot Cherokee 
Nation v. Southern Kansas R. Co., 33 
IF. 900, 906]. 


{[b] “Sovereignty imports the su- 
preme absolute and _ uncontrollable 
power by which any independent state 
is governed.” Cooley Const. Lim. 
[quot State v. Dixon, 66 Mont. 66, 213 
P 227, 230; Paulus v. State of South 
Dakota (N. D.) 227 N. W. 52, 54]. 


20. Gilmer v. Lime Point, 18 Cal. 
229, 250 (declaring this definition to 
be “according to the best author- 


ty. Martin vy. 
274, 283, 


26. 
natural history, 


{a] Similar 


Martin v. Busch, supra. 
So called because they belong 


to the state by virtue of its sovereign- 
Busch, 


Shubrick v. State, 2 S. C. 21, 23 
(in which it is said that the works on 


tionaries so designate 
Animals § 556 note 48 [b] 
ment for killing animal). 


definition.—The 
male of the hog or swine. 
v. State, 48 Tex. Cr. 561, 89 SW 830 


[58 C.J.] 818 


In reference to a bridge, it may mean the meas- 
ure of the distance between the piers of the bridge 
—the measure of the space left open for navigation 
purposes.®? 


[§ 2] B. With Reference to Animals. A pair of 
horses, mules or other animals, usually matched in 
looks and action, driven together.*® 


A span of horses is two animals which may be 
connected together or united for the purpose of a 
team.3* 


SPANIARD.*® A term which embraces Ist. All 
persons born in the dominions of Spain. 2d. The 
children of a Spanish father or mother, though born 
without the kingdom. 3d. Foreigners who may have 
obtained letters of naturalization.*® 


SPANISH GRANT.?*° 


SPARE. Supernumerary; held in reserve, to be 
used in an emergency.*! The term would properly 
distinguish one occasionally employed from one reg- 
ularly and continuously employed.*? 


Phrase: “Spare conductor.’’#3 


SPARK-ARRESTER. A spark catcher, as on 
a locomotive;** the name of various contrivances 
to preveut the escape of sparks, as from a smoke- 
SOG 


SPARKING. The short jump of electricity from 
one object to another, or a shght break in a simple 


34. Hannibal, ete, R. Co. v. Mis- 
souri River Packet Co., 125 U. S..260, 
270, 8 SCt £74, 31 L. ed. 731. 

35. Hannibal, ete., R. Co. v. Mis- 
souri River Packet Co., 125 U. S. 260, 
270, 8 SCt 874, 31.L. eds 731. 


(Fla.) 112 8 


‘ 36.. Webster New Int. D. 
ene ane dic’ | 37. Ames y. Martin, 6 Wis. 360, 
Bae tindiet: 361, 70 AmD 468 (declaring such to 


be the common understanding of the 
language). 


38. See Mexican 40 C. J. p 655. 
39. Ruis v. Chambers, 15 Tex. 586, 


fe- 
Langford 


ities’’). 

[a] This power is independent of 
the particular form of government, 
whether monarchial, aristocratic, or 
democratic. Gilmer v. Lime Point, 18 
Gal. 22:9, 250: ‘ 


21. Yeaman Study of Government 
[quot Cherokee Nation v. Southern 
Kansas &. Co 33° #900, 906). 


[a] his sovereignty is the last 
and supreme will in the direction and 
control of the affairs of society, and 
beyond or above which there is no 
political power, and no legal appeal. 
The word which by itself comes near- 
est being the definition of sovereignty 
is will or volition as applied to politi- 
cal affairs. Government is not sov- 
ereignty. Yeaman Study of Govern- 
mént [quot Cherokee Nation v. South- 
ern Kansas R. Co., 33 F. 900, 906]. 


22. New Jersey Cent. R. Co. v. 
Jersey City, 209 U. S. 473, 479, 28 SCt 
592, 52 L. ed. 896. 


[a] “Boundary means sovereignty 
eee ne wUntess® 2 RA ge mete 
clearly appears.” New Jersey ent. 

. Go. voidersey City, 209 U. S: 473, 
479, 28 SCt 592, 52 L. ed. 896. 


23. Campbell v. Gibbs, (Tex.) 161 
SW 430, 436. 

24. See Martin v. Busch, (Fla.) 112 
S 274, 283. 


{cit Webster D.]. 


27. Opinion evidence as to see Evi- 
dence § 661. 


28. Century D. 


29, Morse ov... /City of. 
(Mass.) 157 NE 528, 525. 


30. Pennsylvania Co. v. Sears, 136 
Ind. 460, 477, 34 NE 15, 36 NE 353. 


{a] As used in an affidavit that 
on a certain page of a bill of excep- 
tions, “space” clearly has reference 
to the paper on which the bill of ex- 
ceptions was written; that is, that 
there was a space left on that paper. 
Pennsylvania Co. v. Sears, 136 Ind. 
460, 477, 34 NE 15, 36 NE 353. 


31. Hoffman v. Department of In- 
dustrial relations, Division of In- 
dustrial Accidents and Safety, (Cal.) 
OSes Dao lc 


32. See Mines and Minerals § 257. 


33. Goldsmith v. Traveler Shoe 
Co., 221 Mass. 482, 109 NE 394, 396. 


[a] The term “space” may have 
referred to space upon the outer walls 
of the building for the placing of 
electric or other signs, or it may have 
referred to window space, or to space 
upon windows upon which the defend- 
ant might place signs. Goldsmith vy. 
Traveler Shoe Co., 221 Mass. 482, 109 
NE 394, 396. 


Boston, 


589 [cit Escriche Diccionario (giving 
the definition in the constitution of 
the Spanish monarchy of 1837) ]. 


[a] The dictionary of the Spanish 
Academy defines a Spaniard as a na- 
tive of Spain, but Escriche in his dic- 
tionary (defining ‘‘Espanol’’) criticizes 
the definition as being legally inexact. 
Ruis v. Chambers, 15 Tex. 586, 589. 


40. See Public Lands § 650. 


41. Aldrich v. Mercantile Mut. Acc. 
Assoc., 149 Mass. 457, 459, 21 NE 873 
[cit Webster D.; Worcester D.]. 


42. Aldrich v. Mercantile Mutual 
Acc. Assoc., 149 Mass. 457, 459, 21 NE 
873. 


43. Aldrich v. 
Ace. Assoc., Supra. 


{a]- In insurance application.—As 
used to describe an applicant for acci- 
dent insurance the term gives no in- 
timation that he was engaged or de- 
sired to be insured in the performance 
of any other duties than those of a 
conductor. Aldrich v. Mercantile 
Mut. Ace. Assoc., 149 Mass. 457, 459, 
21 NE 873. 


44. Standard D. [quot Oregon Box, 
etc., Co. v. Jones Lumber Co., 117 Or. 
411, 417,, 244 P- 313]. 


Mercantile Mutual 


45. Webster Int. D. [quot Oregon 
Box & Mfg. Co. v. Jones Lumber Co., 
supra]. ; 


814 [58 C.J.] 


eircuit.*° 


‘Sparking plug. A device for electrically igniting 


the gas in explosive engines.** 


SPARRING.*® 


SPAT. The name given by fishermen to young 


oysters when expelled.*® 


SPEAKING.®°® Act of uttering words; speech.*? 


46. Sexton v. Metropolitan St. R. 
Co., 245 Mo. 254, 149 SW 21, 26. 


[a] “Flashover” distinguished. 
Sexton vy. Metropolitan St. R. Co., 245 
Mo. 254, 276, 149 SW 21. 


“Flashover” 26 C. J. p 740. 


47. Folger & Moriarty v. Dow Por- 
table Electric Co., 128 F. 45. 


48. See Prize Fighting § 4. 


49. McCarty v. Holman, 
CNS ¥) 53555: 


50. Speaking demurrer see Equity 
§ 462 text and notes 27-29; Pleading 
§ 536 text and note 64. 


51. Webster New Int. D. 


[a] “Saying” equivalent.—An alle- 
gation in an indictment that defend- 
ant did falsely and maliciously im- 
pute a want of chastity to-one B. by 
then and there, in the presence of A. 
P., ‘falsely and maliciously saying of 
and concerning her,’ is sufficient un- 
der a statute providing that whoever 
“speaks of and concerning any wo- 
mian,” ete., since the word “saying,” 
used in connection with “in the pres- 
ence of and in the hearing of” in the 
indictment, is equivalent to the word 
“speaking” in the statute. Stutts v. 
State, 52 Fla. 110, 42 S 51, 52 


ESA 400, Cride Do Loos 
52. The Mascotte, 39 F. 871, 873. 


Tender of service by pilot see Pilots 
§§ 40-47. 


22 Hun 


53... Dutt v.) Dutt, 10L Cal. 153.35 2 
437. 
54. William Wrigley, Jr. & Co. v. 


Grove Co., 183 Fed. 99, 100, 105 CCA 
391. 


55. William Wrigley, Jr., & Co. v. 
Grove Co., 161 F. 885 [mod 183 F. 99, 
105, CEA-391 1]. 


[a] It is a descriptive term as ap- 
plied to chewing gum, and no one can 
deprive a manufacturer of its use or 
appropriate it as a trade-mark... Wil- 
liam Wrigley, Jr. & Co. v. Grove Co., 
183 Fed..99, 105 CCA 391. 

Descriptive terms see Trade-Marks, 
Trade-Names and’ Unfair Competi- 
tion [38 Cye 708-711]. 

56. Special: 


Acceptance see Bills and Notes §8§ 
492-5038. 


Act, law, legislation, or statute see 
Constitutional Law §§ 198, 855-— 
873; Law § 26; Statutes. 

Agency § 16. 


Allowance see Costs §§ 343-392. 

Answer see Pleading § 197 et seq. 

Appearance see Appearances §§ 2, 5, 
16, 23 et seq: Justices of the Peace 
§§ 162-168. 

Arbitrator see Arbitration and Award 
§§ 231-260. 

Assessment see Constitutional Law 
§§ 1060-1063; District of Columbia 
§ aa Drains § 207; Eminent Do- 
main § 17; Levees and Flood Con- 


SPARKING—SPECIAL 


Speaking a vessel. A plain and distinct offer by 


Speaking order. 


a pilot of his services.°? 


An order which contains mat- 


ter which is explanatory and illustrative of the mere 
direction which is given by it.°* 


common English 


*SPECIAL.*® 


trol §§ 58, 55, 68-67; Highways §§ 
501-513; Municipal Corporations §§ 
2806-3450. 
Assistant attorney-general see Attor- 
ney-General § 
Assumpsit see Assumpsit, Action of 
3 


Attachment § 337 note 95 [a]. 

Authority see Agency § 223. 

Bail § 6. 

Benefits see Benefits 7 C. J. p 1139 
note 81 [c]; Hminent Domain § 259; 
Municipal Corporations §§ 2979- 
2994, 

Care or diligence see Negligence § 129 
et seq (duties with respect to par- 
ticular classes of persons), § 263 
et seq (duties with respect to par- 
ticular instrumentalities, opera- 
tions, and places). 

Case see Actions § 24; Courts § 409; 
Submission of Controversy [87 Cyc 
346]. 


Certificate or examination see Schools 
and School Districts § 272 (for 
teaching applicant). 


Charge see Criminal Law §§ 2353- 
2496; Trial [28 Cyc 1594 et seq]. 


Charter see Corporations §§ 85-105. 


Constable see Sheriffs and Constables 
§§ 102-107. 


Contract see Assumpsit, Action of §§ 
16-23 (existence of as affecting 
right to maintain general assump- 
sit); Carriers §§ 281-296, 1135- 
1147; Contracts § 14; Municipal 
Corporations § 2484 et seq (for pub- 
lic improvement); Work and Labor 
[40 Cye 2824-2833] (effect of on 
right to recover on quantum mer- 
uit). 

Count see Assumpsit, Action of §§ 45, 
55 (joinder of common and special 
counts); Pleading §§ 171-182. 

Courts §§ 2, 148, 418. 

Covenants 15 C. J. p 1204. 

Customs and Usages §§ 1-6. 

Damages see Damages § 42; 
Domain § 232; 
1161. 

Deductions see Internal Revenue §§ 
84-93. 

Defenses see Criminal Law §§ 52-68, 
756-766; Pleading §§ 321-324. 

oe see Equity § 482; Pleading 
3 455. 

Deposit see Bailments 6 C. J. p 1080; 
Banks and Banking § 306; Deposi- 
taries § 2 text and notes 15-18. 

Elections § 3. : 

Executions § 2 text and notes 62-67, 
§ 1099%. 

Finding or findings see Criminal Law 
§ 2586 text and notes 66, 67; Equity 
§§ 732-736; Trial [88 Cye 1907- 
1932]. 

Franchise see Corporations §§ 85-105; 
Franchises § 4; Taxation [37 Cyc 
787, 815, 826, 860, 881]. 

Fund § 4 text and note 79. 

Grand Juries §§ 6, 7. 


Eminent 
Sales §§ 1134, 1158— 


SPEARMINT. A flavoring material.** 


word, descriptive in its nature.°° 


[§ 1] A. In General. Appropri- 


Guaranty § 16. 

Guardian see Guardian and Ward § 
13; Infants § 262 et seq. 

Imparlance see Pleading § 238 text 
and note 87. 

Indorsement see Bills and Notes § 543. 
See also Alteration of Instruments 
§ 19%. 


Injunctions § 8 text and notes 72-80. 


Injury see Eminent Domain § 141 (as 
ground for compensation); Nui- 
sances §§ 286, 310-320. 


Instruction see Criminal Law §§ 2353-— 
2496; Trial [38 Cyc 1594 et seq]. 


Interrogatories see Depositions §§ 
139, 140; Trial [38 Cye 1907-1932]. 


Judges § 2 text and notes 93-97. 


Jurisdiction see Admiralty § 16 et 
seq; Appeal and Error § 130 (re- 
view of special tribunal); Courts 

2, 14, 418; Judgments §§ 823— 
826 (collateral attack on judgment 
of court of special jurisdiction), §§ 
1168-1172 (judgment of particular 
court operative as bar). 


Juries §§ 6-8. 


Letter of credit see Guaranty § 17 
text and note 28. 


Liens § 7. 


Limitation see Fire Insurance §§ 436— 
446 (special limitations in fire in- 
surance policy). See also infra § 
16 (special limitation of estate). 

Master see Equity § 743 et seq. 


Matter see Pleading §§ 321-324 (set- 
ting up special matter under gen- 
eral issue). 

Meeting see Corporations § 1358 (of 
stockholders), §§ 1844-1857 (of di- 
rectors); Counties § 115 (of coun- 
ty board); Municipal Corporations 
§§ 756, 760-764 (special meeting of 
municipal governing body). 

Mercantile Agencies § 1 text and 
note 3 

Motion or order see Motions and Or- 
ders § 5 (special motion), § 7 (spe- 
cial order). 

Ordinance see Municipal Corporations 
§ 796 et seq. 


Partner see Partnership § 22. 


Partnership see Partnership § 7. 
also Joint Adventures §§ 1, 2. 


Place see Bills and Notes §§ 246-250 
(place of payment). 

Plea see Criminal Law §§ 753-773; 
Pleading § 197 et seq. 

Policeman see Municipal Corporations 
§ 1315 text and note 80. 

Powers § 6. 


Presentment see Indictments and In- 
formations § 9. 


Privilege or immunity see Constitu- 
tional Law §§ 824-837. 


Proceeding or proceedings see Action 
§§ 35, 134; Appeal and Error Ss 
382-385 (review of decision in spe- 
cial proceedings); Costs § 325 (al- 
Iowing costs in special proceed- 
ings); Judgments § 822 (collateral 
attack on judgment or order in spe- 


See 


*By CARLOS M. SANDOVAL (Special—Species inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number 


Tt as ac 


a ee 


Sand 


ate;5’ a translation of “ad hoc;’5® confined to a 
definite field of action;®°® designating a species or 
sort;®° designed for a particular purpose,*! occa- 
sion or person;*? different from others;®? distinet 
from other kinds;** exceptional character;** ex- 
press ;°° extraordinary ;°7 having in a peculiar and 
distinguished degree some characteristic or charac- 


cial proceedings), § 1175 (judgment 

in special proceedings operative as 

bar). 

Promise see Frauds, Statute of § 12 
et seq (to answer for debt default 
or miscarriage of another); Limi- 
tations of Actions §§ 564-572, 598- 
601. : 

Rates see Carriers § 1079 (special 
rates fixed by carrier), § 1085 text 
and notes 51-53 (special rates to 
soldiers); Electricity § 26 (general- 
ly), §§ 30, 31 (discrimination); Gas 
§§ 35-47; Public Utilities §§ 49- 
(il 

Receivers § 1. 

Registration see Elections § 53 text 
andi notes 74,75, . 

Relief see Equity §§ 401, 857, 858 
(prayer for); Pleading §§ 188-193 
(prayer for). 

Replication see Equity § 587; 
ing § 392 et seq. 

Restraint of trade see Contracts §§ 
410-432. 

Sessions see Courts §§ 256-263. 

Sheriffs and Constables §§ 90-123. 

Stock see Corporations § 588. 

Tail see Estates § 45. 

Tax see Taxation. 

Teacher see Schools and School Dis- 
triets) § 309: 

Term see Courts §§ 219, 245-255. 

Train see Carriers § 28. 

Traverse see Pleading §§ 326, 412. 

Tribunal see Appeal and Error § 130 
(review of decision of special trib- 
unal). 

Trusts [39 Cyc 30]. 

Umpire see Arbitration and Award §§ 
231-260. 

Venire see Juries §§ 249-269. 

Verdict see Criminal Law § 2586; 
Trial [38 Cyc 1869, 1907-1932]. 
Warranty see Covenants § 51; Sales §§ 

667, 681-700. 

57. Kundolf vy. Thalheimer, 12 N. 
Y. 593, 596; In re Jeannette Borough 
School Directors, 14 Pa. Dist. 352, 355. 

[a] “Appropriate” synonymous.— 
“According to the popular _ under- 


Plead- 


standing.” In re Jeannette Borough 
School Directors, 14 Pa. Dist. 352, 
30D. 


“Appropriate” 4 C. J. p 1456. 

58. Sallier v. Rosteet, 108 La. 378, 
380, 32 S 383. 

[a] “Ad hoc” equivalent.—Con- 
struing the word as applied to a cu- 
rator, the court said: “With refer- 
ence to the word ‘special’ as used, in- 
stead of ‘ad hoc,’ we can only say 
that to us the translation ‘special 
and the original ‘ad hoc’ have very 
much the same meaning. In decisions 
they are used indifferently. Sallier 
vy. Rosteet, 108 La. 378, 380, 32 S 383. 


“Ad hoc”? 1 C. J. p 1194. 

. Webster. Int. © D. [quot In 
Ee a's Ex’r., 130 Misc. 865, 226 NYS 
1, 27; Platt v. Craig, 66 Oh. St. 75, 
78, 63 NE 594]. 

60. Kundolf v. Thalheimer, 12 N. 
Y. 598, 596. 

61. Webster Int. D. [quot In re 
Brown’s Ex’r., 130 Misc. 865, 226 NYS 
1, 27; Platt v. Craig, 66 Oh. St. 75, 
78, 63 NE 594]; Kundolf v. Thalheim- 


SPECIAL 


long ;*? 


er, 12 N.Y. 598, 596; Gracie v. Free- 
land, 1 N. Y. 228, 232; In re Jeannette 
Borough School .Directors, 14 Pa. 
Dist. 352, 355. : 


[a] “Designed for a particular 
purpose” synonymous.—“‘According 
to the popular understanding and ac- 
cording to the lexicographers.’ In 
re Jeannette Borough School Direc- 
tors, 14. Pa. Dist. 352, 355. 


62. Webster Int. D. [quot In re 
Brown’s Ex’r., 130 Mise. 865, 226 NYS 
Pine delat (\Oralen 6G Ohe Staion 
78, 63 NE 594]. 


63. Webster Int. D. [quot In re 
Brown's Ex’r., 130 Misc. 865, 226 NYS 
ce lath ava Orals OG N Oh Sea aion 


78, 63 NE 594]. 


64. Century D. [quot Prows. v. 


Hawley, (Utah) 271 -P 81, 35 (cit 
Cye)q. 
65. Century D. [quot Prows v. 


Hawley, supra (cit Cyc)]. 

66. New Standard D. [quot Steele- 
Smith Dry Goods Co. vy. Birmingham 
Re CGC. uGOvwly Ala Anon die (Amis 
2151: 

“Express” 25 C. J. p 218. 

67. National Cash Register Co. v. 
Wall, 58 Mont. 60, ‘62, 190 P 185; 
Kundolf v. Thalheimer, 12 N. Y. 593, 
Poe Zulich v. Bowman, 42 Pa 83, 


“Extraordinary” 25 C. J. p 296. 


68. New Standard D. [quot Steele- 
Smith Dry Goods Co. v. Birmingham 


Fog ClC.7 CO. tou Ala. Avy 24 1024, 03 
So. 215]. 
69. New Standard D. [quot Steele- 


Smith Dry Goods Co. v. Birmingham 
Ri} ete:,¢ Co., ‘supral: 

“Individual” 31 C. J. p 885. 

70. Webster Int. D. [quot In re 
Brown’s Ex’r., 130 Mise. 865, 226 NYS 
Ly 2 Piatt Oraisno6 Onn St. 1,00. 
63 NE 594]; In re Senate Bill, 12 Colo. 
188, 192,21 P 481. 

“Limited” see Limit § 3. 


71. Webster Int. D. [quot In re 
Brown's Px’r., 130 Mise. 865, 226 NYS 


1,27; Platt v. Craig, 66 Oh. St. 75, 78, 
63 NE 594]. 

* 72. Peo. v. Wilcox, 237 Ill. 421, 
424, 86 NE 672; Eckerson v. Des 


Moines, 137 Iowa 452, 468, 115 NW 
Vi: welatiryaCrais Oo. Oh st.n1o, 005, 
63 NE 594; Acme Dairy Co. v. As- 
toria, 49 Or. 520, 523,90 P 153. But 
see infra § 2. 


[a] . With reference to legislation. 
—(1) “The qualifying words ‘local’ 
and ‘special’ are synonymous.” Acme 


Dairy Co. v. Astoria, 49 Or. 520, 523, 
SORE S53. 12) ee ihe ywords) raul) 
are frequently used interchangeably.” 
Peo. v. Wilcox, 237 Ill. 421, 424, 86 
NE 672. (3) ‘‘The words . must 
be accepted as synonymous, in the 
sense that they are descriptive of one 
and the same thing.’ Hckerson v. 
Des Moines, 137 Iowa 452, 468, 115 NW 
177. (4) “Special act, as opposed to 
an act of a general nature is one that 
is’ local ’.»’...’' in’ its® operation.” 
Platt v. Craig, 66 Oh. St. 75, 78, 63 NE 
Boas 
“Tocal” 38 C. J. p 129. 


73. New Standard D. [quot Steele- 
Smith Dry Goods Co. v. Birmingham 
R., ete., Co., 15 Ala. A. 271, 274, 73 S 
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teristics ;°& individual;®® limited?® in range;7 lo- 
cal;*? logieally singular;7* not general;74 noting?® 
something more than ordinary;7* not regular;77 out 
of the ordinary ;"* particular’® kind or character ;*° 
peculiar ;** pertaining to one or more individuals, 
as distinguished from the class to which they be- 
private;*? 


singular;** something which 


215). 


74. National Cash Register Co. v. 
Wall, 58 Mont. 60, 62, 190 P 135. 


75. Century D. [quot Prows v. 
Hawley, (Utah) 271 P 31, 35 (cit 
Cyc)]; Kundolf vy. Thalheimer, 12 N. 
Ye IDSs 4596s 


76. Century D. [quot Prows v. 
mawiley nw. Cuitah) 2 Pe olen ommCelt 
Cyc)]; Brady v. Jefferson, 10 Del. 


60, 79 (applied to degree of care); 
Kundolf v. Thalheimer, 12 N. Y. 593, 
596; Clinch v. Hcekford, 8 Paige Ch. 
CNEL) 412540 4) 


[a] Applied to services.—In a will 
directing the payment of a yearly 
compensation to one of the executors 
for his special services, “the term 
-. . means something more than 
the ordinary services which the other 
executors would be required to per- 
form personally.” Clinch v. Eckford, 
8 Paige Ch. (N. Y.) 412, 414. 


77. Zulich v. Bowman, 42 Pa. 83, 
88 <applied to meetings of board of 
school directors). , 


78. New Standard D. [quot Steele- 
Smith Dry Goods Co. v. Birmingham 
Rs, ete:.,. Con 5: Alat As 2g li ie ais 
S 215]. 

79. Century D. [quot Prows v. 
Hawley, (Utah) 271 P 31, 85 (cit 
Cyc)]; New Standard D. [quot Steele- 
Smith Dry Goods Co. vy. Birmingham 
Feel. COs Loy HA aly Ale uel eke eie Omens 
215]; Webster Int. D. [quot In re 
Brown’s Ex’r., 130 Misc. 865, 226 NYS 
LeZie Piatt.v. Craiz. 66 One otalomiee 
63 NE 594]; In re Senate Bill, 12 
Colo. 188, 192, 21 P 481; Kundolf v. 
Thalheimer, 12 N. Y. 593, 596; Zu- 
lich v. Bowman, 42 Pa. 83, 88. 


“Particular” 46 C. J. p 1387. 


80. Century D. [quot Prows wv. 
Hawley, (Utah) 271. P 31, 35 (cit 
Cyeot. 

81. Webster Int. D. [quot In re 


Brown’s Ex’r., 130 Mise. 865, 226 NYS 
1, 273 “Platt. v. "Craig, 66 Oh Stab, 
78, 68 NE 594]; St. Louis, ete., R. Co. 
v. Continental Brick Co., 198 Mo. 698, 
714, 96 SW 1011; Powell v. Columbia 
154 Mo. A, | 23993243,7 1384 .).SiW eitiGs 
Kundolf vy. Thalheimer, 12 N. Y. 593, 


596; Zulich v. Bowman, 42 Pa. 83, 88. 
[a] “Peculiar” synonymous.— 
Powell v. Columbia, 154 Mo. App. 


239, 243,134 SW 76 [cit St. Louis, ete., 
R. Co. v. Continental Brick Co., 198 
Mo. 698, 714, 96 SW 1011 (where, in 


defining ‘peculiar’? the court said: 
“Tts natural and usual meaning is 
special) }. 


“Peculiar” 48 C. J. p 777. 


82. New Standard D. [quot Steele- 
Smith Dry Goods Co. v. Birmingham 
R., Light & Power Co., 15 Ala. A. 
QUA ends Mom, Shea Oe 


83. Allen v. Hirsch, 8 Or. 412, 415, 
423. 

[a] “When applied to statutes, the 
word ‘special’ is a technical word, and 
is synonymous with ‘private’.” Al- 
len v. Hirsch, 8 Or. 412, 415, 423. 


“Private” 50 C. J. p 369. 


84. New Standard D. [quot Steele- 
Smith Dry Goods Co. v. Birmingham 
R., ete., Co., 15 Ala. A. 271, 274,-738 
Size: 


“Singular” ante. 
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points out an article as standing alone;°° tempo- 
rary;8®& uncommon;*? unique;** unusual.*® 


[§ 2] B. Distinctions. 
pared with and distinguished from 
“ceneral,”®! “local,”®? “ordinary,’®? “permanent,”®* 
“regular,’®> “stated,’®® and “usual.”?? 


[§ 3] C. Phrases. The word “special” forms a 
part of many phrases that have been judicially con- 
strued.°5 

Special administration. Administration where 


only specific effects of the deceased are committed to 
the administrator.®® 


The word has been com- 
“distinetive,”?° 


Special administrator. A representative of a de- 
cedent, appointed to care for and preserve his es- 
tate until an executor or general administrator is 
appointed. 


As applhed to a deputy 


Pr 35. 


Special and non-pay. 
85. In re Hopkinson, [1892] 2 Ch. (2) 
Vite e1 21 


[a] Applied to word in trade-mark. 
—It means one ‘‘which makes the man 


“When 
we have the true meaning of one of 
them, we cannot be 


that of the other.” Arnold v. Rees, 18 


SPECIAL ; 


sheriff the words have been held to imply while he 
held a commission as deputy sheriff, his activities 
in that regard were limited to performing acts spe- 
cifically directed, and that he was under no obliga- 
tion to devote time to investigating criminal of- 
fenses.? 


Special assessment commission. A tribunal creat- 
ed by legislative authority for the purpose of deter- 
mining the benefits accruing to the several tracts of 
land in an improvement district by reason of the 
construction of an improvement, and assessing the 

costs and expenses thereof.* 


Special curator. A curator ad hoe.? 


Special danger.°® 
danger.’ 

Special depositary. The term has been held to 
mean merely a bailee whose possession is the pos- 


Uncommon and extraordinary 


in contradistinction to. & 
permanent.” In re Senate Bill, “42 
Colo. 138, 192, 21 P' 48%: 


“Permanent” 48 C. J. p 919. 


we are certain 


mistaken as to 


who sees or reads the word under- 
stand that the article has a special 
standing, a special existence, and is 
not one of the general class, 

but belongs to a class of a particular 
*character.’’ In re Hopkinson, [1892] 
2 Ch. 116, 121. See also Trade-Marks, 
Trade-Names and ‘Unfair Competi- 
tion [388 Cye 708-718]. 


SGun elatt Vv. Crais.66 Ob, 
63 NE 594. 


[a] 


Sty 155.78; 


“A special act is one 
that is . . . temporary in its op- 
eration.’ Platt vy. Craig,_66 Oh. St. 75, 


78, 63 NE 594. 
“Pemporary” [37 Cyc 1797]. 


87. Kundolf v. Thalheimer, 12 N. Y. 
5938, 596; Zulich v. Bowman, 42 Pa. 
88. New Standard D. [quot Steele- 
Smith Dry Goods Co. v. Birmingham 


Re ete: Cor, 15, Alay Al 271) 2743 73. 'S 
Zip 

89. National Cash Register Co. v. 
Wall, 58 Mont. 60, 62, 190 P 135. 


90. In re Hopkinson, [13924 2eCh: 
116, 122 


[a] Appliea to words used as 
trade-marks.—‘ ‘Distinctive’ is a lit- 
tle different.” In re Hopkinson, 


[1892] 2 Ch. 116, 122. 


91. Steele-Smith Dry Goods Co. vy. 
Birmingham K., ete:, Cor 15 Alay vA: 
DAA A oes) a2ilo.e eaGhlen VOC Krav. 
North Little Rock, 72 Ark. 195, 203, 
79 SW 785 (applied to statutes); In 
re Senate Bill, 12 Colo. 188, 192, 21 
P 481; Mathews v. Chicago, 342 111. 
120, 128, 174 NE 35; National Cash 
Register Co. v. Wall, 58 Mont. 60, 62, 
190 P 135; Arnold v. Rees, 18 N. Y. 
57, 64, 17 AbbPr 328, 17 HowPr 35; 
Gracie v. Freeland, 1 N, Y. 228, 232 
(in both cases, as applied to juris- 
adiection). selatt iv.) Craig. 166 .Ob. St: 
75, 78, 68 NE 594 (applied to laws); 
Zulich v. Bowman, 42 Pa. 83, 88 (ap- 
plied to meetings); In re Jeannette 
Borough School Directors, 14 Pa. 
Dist. 352, 355 (applied to statutes). 


[a] “General” and “special”: (1) 
“Are manifestly used in senses pre- 
cisely opposite. The idea represented 
in one of these terms is the very 
one designed to be excluded by the 
use of the other.” Arnold v. Rees, 
18 N. Y. 57, 64, 17 AbbPr 328, 17 How 


ING Yop) Oo, if Abb erys 7 8 tel iuaeElown 
Pr,35. (3) “[They] are antonyms.” 
Steele-Smith Dry Goods Co. vy. Bir- 
mingham IR.) ete), Cor, 1a Alas Age ail; 
274,-~13 S 215; Platt v. Craig,;-66 sOh, 
St. 75, 78, 63 NE 594. 


[b] “Im legal phrases, the word 
‘special’ is most frequently used as 
denoting something particular or lim- 
ited, in contradistinction to general.” 
In ae Senate Bill, 12 Colo. 188, 192, 21 
P 4 


“General” 28 C. J. p 608. 


92. Mathews v. Chicago, 342 Il. 
120, 128, 174 NE 35; Peo. v. Wilcox, 
237 Ill. 421, 424, 86 NE 672. But see 
supra § 1. 


[a] “Iocal” “special.”—(1) 
“The words . are frequently 
used interchangeably although it is 
clear they do not have the same mean- 
Ing. UPCO.eVaWalCOx, e281 Ly Aone A ode 
86 NE 672. (2) “The words, ae: 
as used by the framers of our con- 


and 


stitution, were designed to remedy 
different evils.” Peo. v. Wilcox, su- 
pra. 


93. Brady v. Jefferson, 10 Del. 60, 
79; National Cash Register Co. v. 
Wall, 58 Mont. 60, 62, 190 P 135; Kun- 
dolf v. Thalheimer, 12 N. Y. 593, 596. 


[a] _Constrned in constitutional 
provision declaring legislature’s pow- 
er to confer Jurisdiction on county 
court in “special cases,” it was held 
to be a word of limitation the court 

saying “The constitution 

does not by the term refer to 
every species of case ,. but it 
designates or was designed to desig- 
nate a particular ‘sort,’ possessing 
certain characteristics which distin- 
guish them from those ordinary. cases 
which the common law had arranged 
and classified.’ Kundolf v. Thal- 
heimer, 12 N. Y. 593, 596 [dist Arnold 
Vv. Rees, 13 IN. ¥.957; 60; 17 AbbPr 328) 
17 HowPr 35]. 


{[b] In defining “measure of duty” 
required of one rendering special sery- 
ice, the court said vit is something 
more than ordinary.’ Brady v. Jef- 
ferson, 10 Del. 60, 79. 


“Ordinary” 46 C. J. p 1132. 


94 In re Senate Bill, 12 Colo. 188, 
L92) 21 Peas: 


[a] “In legal phrases the word 
er eS most frequently used 


95. Zulich v. Bowman, 42 Pa. 83, 


“Regular” 53 C. J. p 1168. 


96. Zulich v. Bowman, 42 Pa. 83,. 
87, 89 


[a] With reference to meetings.— 
“It is clear, therefore, that there are 


at least two kinds of meetings— 
stated, . - and special _meet- 
Ay Zulich v. Bowman, 42 Pa. 83, 


“Stated” [36 Cyc 817]. 


97. National Cash Register Co. v. 
Wall, 58 Mont. 60, 62, 190 P 135. 


98. See cases infra this section. 

99. Blackstone Comm. [quot In re 
Senate Bill, 12 Colo, Ls sos sen 
481]. See also Executors and Ad- 


ministrators §§ 2780-2813. 


1. Jones v. Minnesota Transfer R. 
Co., 108 Minn. 129, 130, 121 NW 606. 
See also Executors and Administra- 
tors §§ 2780-2813. 


[a] Held included in term “per- 
sonal representative.’—Jones v. Min- 
nesota Transfer R. Co., 108 Minn. 129, 
131, 121 NW 606. 


2. Elkins v. ‘Wyandotte County 
Bd. of Com’rs, 91 Kan. 518, 519, 138 
Fetes 51 LRANS 638, AnnCas1915D 
1) 

[a] Such official character held 
not to preclude officer from receiving 
reward.—LElkins v. Wyandotte Coun- 
ty Bd. of Com’rs, 91 Kan. 518, 519, 
LSS) V5 78) pda LRANS 638, AnnCas 
ia oD) PSYC 


3. Hale v. Minot, 52 N. D. 39, 44, 
201 NW 848. See also Eminent ‘Do- 
main §§ 17, 259. 


4 “Curator” 17 C. J. p 402. 


5. Sallier v. Rosteet, 108 La. 378, 
380, 32 S 383. 


“Curator ad hoc’ 
text and notes 14-16. 


6. “Dancer? 17 Ca. 0p) 1126. 


7. Ward) w_. Chicago, vetes,. Rito. 
85 Wis. 601, 607, 55 NW 771. , 


[a] “Not common or ordinary dan- 
ger.”—Ward v. Chicago, etc., R. Co., 
85 Wis. 601, 607, 55 NW 771. 


8 “Depositary” 
§ 1 text and note 11. 


17 CC. J. p 408 


see Depositaries 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SPECIAL 


session of his principal.® 


Special deputy.'° One appointed to exercise some 
special function or power of official or person for 
whom appointed.!1 


Special entry. In reference to public lands, an 
entry in which the ealls are such as. will make the 
place entered to be known as the land entered, when 
the objects called for are seen;!2 an entry which 
for locality contains references to places historical, 
traditional, or well-known to the people of the coun- 
try,** which is certain to a common intent,!* and 
requires no auxiliary proof or foreign aid to ascer- 
tain its locality,1® and which truly describes the ob- 
jects for which it calls,!® and whose directions are 
such that those who have been on the spot, anteced- 
ently to the date of entry, are enabled by the de- 
seription to go to the place.17 


Special insurance.'® In marine insurance, an in- 
surance where, in addition to the implied perils, 
farther perils are expressed in the policy.?® 


Special issue.2° In pleading, an issue which con- 
sists of a direct denial of some material and travers- 
ible allegation, never advances new matter, and con- 
cludes to the country.*? In connection with jury 
trials, the term has been held to mean separate and 


9. Critchfield v. Nance County, 77 


(Tenn.) 220, 230; Philips v. Robert- 
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distinct questions of fact germane and material to 
the cause of action, or causes of action, upon which 
the plaintiff relies for recovery and the defendant 
as a defense.?2 


Special judgment.2° 


Special limitation.2° A qualification serving to 
mark out the bounds of an estate, so as to deter- 
mine it ipso facto in a given event without action, 
entry, or claim, before it would, or might, otherwise 
expire by force of, or according to, the general lim- 
itation.*° 


One which operates in rem.?* 


20 


Special mortgage.°* A mortgage which binds only 
certain specified property.” 


Special newspaper. A newspaper in which some 
particular subject, as religion, temperance, litera- 
ture, law, ete., has prominence, general news occu- 
pying only a secondary place.?° 


Special order.*° A command or instruction to 
a servant to do a specific thing in a particular way, 
pointing out the details as to time and manner of 
performanee.*+ 


Special ewner.*? A person holding property?# 
as the representative of,** for,*° or with the con- 
sent of,°° the actual owner. 


Vt. 125, 127, 39 A. 771 [eit Kimball 


Neb. 807, 809, 110 NW 5388. 
10. “Deputy” 18 C. J. p 784. 


11. Saxby v: Sonnemann, 318 IIl. 
600, 149 NE 526, 528. 


[a] “Assistant” compared.—Sax- 
by v. Sonnemann, 318 Ill. 600, 149 NE 
526, 528. 


12. Rogers v. Burton, Peck (Tenn.) 
108, 116. See Barnes v. Sellars, 2 
Sneed (Tenn.) 33, 35; Philips v. Rob- 
ertson, 2 Overt. (Tenn.) 399, 415. 


iS. esouthern’ Woals rete, 7Cor rv. 
Schwoon, 145 Tenn. 191, 257, 239 SW 


398. See Savage v. Bon Air Coal, etc., 
Conszntenn. (Ch: App..594, Gti" 
[a] One of three classes.—‘In re- 


lation to specialty, entries [of public 
lands] are divided into three classes, 
such as are special, vague, or indif- 
ferent on their face.” Southern Coal 
& Iron Co. v. Schwoon, 145 Tenn. 191, 
257, 239 SW 398, 418. 


[b] What is required.—(1) “An 
entry to be special must in some part 
of it contain a reference to some 
thing or natural mark from which, 
either singly or together, the land 
can be ascertained with reasonable 
industry by those acquainted in its 


neighborhood.” Southern Coal, etc., 
Co. v. Schwoon, 145 Tenn. 191, 238, 
239 SW 398. _(2) It “should carry 


on its face notice, to the common un- 
derstanding of men acquainted in the 
neighborhood of it, of Some call there- 
in, so that other entrymen may know 
when they are without its sphere.” 
Kendrick v. Dallum, Cooke (Tenn.) 
220, 230 [quot Breckenridge Cannel 
ComlmGounmpy scott,, l2i) Tenn, 83, 110) 
114 SW 9380]. 


{c] “Indifferent entry” distin- 
guished.—Southern Coal, ete., Co. v. 
Schwoon, 145 Tenn. 191, 257, 239 SW 
398. 


{d] “Vague entry” distinguished. 
—Southern Coal, ete., Co. v. Schwoon, 
145- Tenn. 191, 257, 239 SW 398; 
Barnes v. Sellars, 2 Sneed (Tenn.) 
33, 36; Kendrick v. Dallum, Cooke 


158 C. J.—52] 


son, 2 Overt. (Tenn.) 399, 415 


14. Barnes vy. Sellars, 2 Sneed 
(Tenn) iossse: See Breckenridge 
Cannel Coal Co. v. Scott, 121 Tenn. 


88, 110, 114 SW 930; Philips v. Rob- 
ertson, 2 Overt. (Tenn.) 399, 415 (one 
which “possesses properties the re- 
verse of those that are vague’’). 


15, Southern) Coal, etc: ‘Co; ove 
een eon, 145 ‘enn. 191, 257, 239 SW 
398. 


16. Simms y. Dickson, 22 F. Cas. 
No. 12,869, Brunn, Col, Cas, 196, 197, 
Cooke (Tenn,) 137, 138. 


17. Rogers v. Burton, Peck (Tenn.) 
108, 116. See Simms y. Diekson, 22 
F. Cas. No. 12,869, Brunn. Col. ‘Cas. 
196, Cooke (Tenn.) 137, 138 (one “so 
made as to afford to a subsequent lo- 
cator a reasonable opportunity of find- 
ing the land first located’); Savage 
v. Bon Air Coal,-etc., Co., 2\ Tenn. Ch: 
App. 594, 611. See also Public Lands 
§ 57 et seq. 


[a] “Especially if the entry on its 
face point out who those persons are, 
[who have been there] so that in- 
quiry may be made of them.’”’ Rogers 
v. Burton, Peck (Tenn.) 108, 116. 


[b] Held “special entry.”—Where 
it appears from undisputed testimony 
of a witness, and from the entry it- 
self, that the objects and localities 
called for in said entry were notori- 
ous, well known, and easily ascer- 
tained, and that any one acquainted 
with that general region would know 
from the description in the entry 
where the land was and could have 
easily located it, such entry held a 
“special entry.” Savage v. Bon Air 
Coal, Land & Lumber Co., 2 Tenn. Ch. 
A. 594, 611. 


18. “Insurance” see Insurance § 1. 


19. Vandenheuvel v. United Ins. 
Cones Johns. Casas(Ne We) ol adie LOO, 2 
Cai. Cas. 217, 1 AmD 180... See also 
Marine Insurance § 264 et seq. 


20. See Issue § 20 note 86 [c]. 
21. Boyden v. Fitchburg R. Co., 70 


Ve Boston, ete) RCO 5) nVileo Don 


(where term is explained to same, ef- 


fect)]. See also Pleading §§ 1144- 
1159. 
22. Ormsby v. Ratcliffe, (Tex.) 2 


SW (2d) 1084, 1085. See also Trial 


[38 Gye L270) 1270. 
23. “Judgment” see Judgments § 1. 


24. Smith v. Colloty, 55 A 805, 806, 


69 NJL 365, 368. 
[a] “General 


judgment” distin- 


guished.—Smith v. Colloty, 55 A 805,. 


69 NJL 365, 368. 


“Judgment in rem” see Judgments §- 


1660. 

25. “imitation” 37 C. J. p 664. 

26. Henderson v. Hunter, 59 Pa. 
335, 340. See also Hstates §§- 17-19, 
30-42. 

4 ate “Mortgage” see Mortgages §§ 


28. Barnard v. Erwin, 2 Rob. (La.) 
407, 416. 

29. Century D. [quot Williams v. 
Colwell, 18 Mise. 399, 401, 48. NYS 
720, 26 NYCivProc 66, 4 NYAnnCas 
96]. See also Newspapers § 5. 

30... “Order? s46.4C.s Jian 


“Special order” of court see Mo- 
tions and Orders § 7. 


31. Standard Cement Co. v. Minor, 
54 Ind. App. 301, 100 NE 767, 769. 


fa] 
—Standard Cement Co. v. Minor, 
Ind, App. 301, 100 NE 767, 769. 


32. “Owner” 


“General order” distinguished. 
54 


* see Property §§ 48- 
52; Special Property infra § 22. 


33. See cases infra notes 34-36. 
See also Bailments § 36. 


34. Mathieu v. Roberts, 31 N. M. 
, 47 


469 6, 247 1066 ielmeyiel: 

35. Frazier v. State, 18 Tex. App. 
434, 441. 

386. Mathieu v. Roberts, 31 N, M. 


469, 476, 247 P 1066 [cit Cyc]. 
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Special privilege.*? 


of a monopoly.*® 


movable.*4 


Special property.*° 


In constitutional law, any 
particular or individual authority or exemption exist- 
ing in a person or class of persons and in derogation 
of common right;?* a right, power, franchise, im- 
munity or privilege granted to, or vested in, a per- 
son or class of persons to the exclusion of others 
and in derogation of common right,®® as the grant 
Within a franchise tax statute** 
the term has been held to mean the right to do a 
thing, conferred upon a corporation by its charter, 
which natural persons are not permitted to do.*? 
In the civil law, the term is used in the sense of “spe- 
cial lien,”*? and is defined as one which affects or 
subjects particular property, either movable, or im- 


In a strict sense, it 1s prop- 


SPECIAL 


Special reserve.°* 
dian reservations, any tract or tracts of land, and 
everything belonging thereto set apart for the use 
or benefit of any band or irregular band of Indians, 
the title to which is vested in a society, corporation, 
or community legally established, and capable of 
suing and being sued, or in a person or persons of 
European descent, but which land is held in trust for 


the possession holds it subject to the claims of other 
persons ;#7 some fixed interest or right in a thing, 
distinct from, and subordinate to, the absolute prop- 
erty or interest in the general owne _ot 
words it may be said to be a qualified or limited 
right, such as that of a bailee,*® or lienor.”° 


r.48 In other 


In reference to Canadian In- 


or benevolently allowed to be used by such band or 


erty said to consist in the lawful custody of the 


goods with right of detention against the genuine 
or absolute owner;#® property where he who has 


37. “Privilege” 50 C. J. p 400. 
Special privilege: 

Libel and Slander §§ 205-222 (quali- 
fied or special privilege as to com- 
munications). 


Taxation [37 Cyc 787, 815, 826, 860] 
(special privileges and franchises 
as subject to tax). 


38. Anderson L. D. [quot Guthrie 
Daily Leader v. Cameron, 3 OKl. 677, 
689, 41 P 635]. 


[a] “Common and usual privilege” 
contrasted..—Ex p. Douglass, 1 Utah 
LOS a: 


39. Black L. D. [quot Guthrie 
Daily Leader vy. Cameron, 3 Okl. 677, 
689, 41 P 635]; Old Colony Trust Co. 
v. Omaha, 33 SCt 967, 971, 230 U. 
S. 100, 115, 57 L. ed. 1410 [quot Platts- 
mouth v. Nebraska Tel. Co., 80 Nebr. 
460, 464, 114 NW 588, 127 AmSR 779, 
14 LRANS 654]. See Callaghan v. 
Smith, 304 Ill. 532, 136 NE 748, 750; 
Dike v. State, 38 Minn. 366, 368, 38 
NW 95. See also Constitutional Law 
§§ 824-837 (grants of special privi- 
leges as violative of constitutional 
provisions). 

[a] Always obnoxious.—‘‘The 
state, it is to be presumed, has no 
favors to bestow and designs to in- 
flict no arbitrary deprivation of 
rights; special privileges are always 
obnoxious.’ Cooley Const. Lim. [quot 
Guthrie Daily Leader v. Cameron, 3 
Old 67,7, 68:9) 241" P635]. 


Specific grants held to constitute or 
not to constitute “special privileges” 
see Constitutional Law § 832. 


[b] Term held not to include: (1) 
Authority granted to a municipal cor- 
poration to pass an ordinance punish- 
ing parties convicted of keeping gam- 
ing houses. Ex p. Douglass, 1 Utah 
108,111. (2) Authority granted to a 
state to withdraw from land settle- 
ment projects. Hecke v. Riley, (Cal.) 
290° B $451, 455. ~(3)” “Authority. to 
pass by-laws and to regulate the in- 
ternal affairs and police of a munici- 
pal corporation.” Elk Point v. Vaugh- 
an, 1 Dak. 113, 118, 46 NW 577. (4) 
The chartering of a municipal or pub- 
lic corporation. Elk Point v. Vaugh- 
an, supra [cit Plattsmouth v. Ne- 
braska Tel. Co., 80 Neb. 460, 464, 114 
NW 588, 127 AmSR 779, 14 LRANS 
654]; Ex p. Douglass, supra. 


40. Anderson L. D. [quot Guthrie 
Daily Leader vy. Cameron, 3 Okl. 677, 
689, 41 P 635]; Elk Point v. Vaughan, 
1 Dak. 113, 118, 46 NW 577, 578 [cit 


Plattsmouth v. Nebraska Telephone 
Co., 80 Nebr. 460, 114 NW _ 588, 590, 
14 LRANS 654, 127 AmSR 779]. See 
also Monopolies § 12 et seq. 


41. See Taxation [37 Cyc 815]. 


42. Com. v. Louisville Transfer 
Co., 181 Ky. 305, 308, 204 SW 92. 


[a] “®he words ... include the 
value added to the tangible corporate 
property arising out of the doing of 
things as a special or exclusive privi- 
lege which natural persons are ex- 
cluded by the franchise from doing,’ 
Com. v. Louisville Transfer Co., 181 
Ky. 305, 308, 204 SW 92. 


[b] Held not to cover “special con- 
tracts that may have been made un- 
der a mere corporate right to ‘exist.’ ”’ 
Com. v. Louisville Transfer Co., 181 
Ky. 305, 308, 204 SW 92 (construing 
Ky. St. § 4077). 


[c] Held not to constitute ‘“spe- 
cial privilege.”—A company engaged 
in transfer business between depot 
and depot or hotel under contracts 
with railroad companies, intended to 
be exclusive, held not to have exclu- 
sive, privilege, so as to be subject to 
franchise tax under Ky. St. § 4077, as 
having or exercising a special or ex- 
clusive privilege. Com. v. Louisville, 
Transfer Co., 181 Ky. 305, 308, 204 
SW 92. 


43. Whitney-Central Trust, etc., 
Bank v. Luck, 231 Fed. 431, 434 (con- 
struing Civ. Code La. arts 3190, 3269). 
See also Liens § 4. 


“Special lien’ see Liens § 7. 


44. Whitney-Central Trust, etc., 
Bank v. Luck, 231 Fed. 431, 434 [cit 
38 Hennen Dig. pp 1239, 1241, 1244]. 


[a] “General privilege” distin- 
guished.—Whitney-Central Trust & 
peg Bank v. Luck, (CCA) 231 Fed. 

» £04, 


45. “Property” see Property § 1. 


“Special owner” see supra text and 
notes 33-36. 


46. 2 Greenleaf Ev. § 637 [quot 
Eisendrath v. Knauer, 64 Ill. 396, 402 
(quot Pease v. Ditto, 189 Ill. 456, 465, 
59 NE 983)]. See also Replevin §§ 
46-54 (as giving right of action); 
Trover and Conversion [38 Cyc 2044— 
2054 (as giving right of action)]. 


fa] “The phrase ...in itself 
would mean almost any interest how- 
ever remote, or even fanciful.” Red 
Hawk v. Joines, (Or.) 278 P 572, 579 
(holding general allegation that one 


Special retainer. 
ence to a particular case, or to a particular servic 


irregular ‘band of Indians.°?, 


A retainer®? which has refer- 
e,>4 


had “special property” in described 
chattels insufficient to support ac- 
tion in replevin). 

[b] “Ownership” distinguished. 
Red Hawk v. Joines, (Or.) 278 P 572, 
579. 


“Ownership” see Property §§ 53- 
55. d 


47. Moulton v. Witherell, 52 Me. 
237, 243 (where this is given as defini- 
tion of Justice Lawrence). 

48. Story [quot Moulton v. With- 


erell, 52 Me. 237, 242]. See Stief v. 
Bart; tl No 20th 25804: EO Wier aor 


-Red Hawk v. Joines, (Or.) 278 P 572, 


579. 

[a] ‘ ‘General property,’ and ‘spe- 
cial property’ are constantly used in 
the books to denote, not the chattel 
itself, but the different interests 
which several persons may have in 
it’ Stief\ vi Harts-ih IN. SY¥e 20 Zoe 4 
HowPr 223. 


49. Phelps v. Peo., 72 N.Y. 334, 
¥ See Rex v. Haskell, (Man.) 
[1917] 2 WestWkly 48, 49, 27 CanCr 
Cas 322 [quot Rex v. Handsbee, 
(Sask.) [1923] 2 WestWkly 661, 665]. 
See also Bailments § 36. 


[a] Bailees and such like.—‘All 
the instances of special property that 
I find in the English authorities were 


cases of bailees, pawnees, carriers, 
agisters and such like.” Rex v. 
Haskell, (Man.) [1917] 2 WestWkly 


48, 49, 27 CanCrCas 322 [quot Rex 
v. Handsbee, (Sask.) [1923] 2 West 
Wkly 661, 665]. 


“Bailee” see Bailments § 2 text and 
note 7 


50. Pease v. Ditto, 189 Ill. 456, 465, 
59 NE 983. . 


_ [a] Gienors.—‘The persons, who 
in the books are said to have such a 
special property in goods as to jus- 
tify them in maintaining trover or 
replevin therefor, are for the most 
part such persons as are entitled un- 
der the law to a lien upon the goods.” 
Epiee v. Ditto, 189 Ill. 456, 465,59 NE 


“Tienor” 
notes 79-81. 


51. “Reserve” 54 C. J. p 700. 


52. Reg v. St. Catharines Milling 
etc., Co., 13 Ont. A. 148, 163 ) 
Ont. 196]. ger 


53. “Retainer” 54 C. J. p 738. 
also Attorney and Client § 122. 


54. Agnew v. Walden, 84 Ala. 502, 


see Liens § 8 text and 


See 


For later cases, developments and changes 1n the law see Annotations, same title and section number 


Hil 9p ety 
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Special rule.>® 


505, 4 S 672. 


y {a] Its obligations discussed.— 

Lt, however, imposes obligations, pro 
hac vice, equally binding with those 
enjoined by a general retainer. It 
forbids the acceptance of adversary 
employment, or the performance of 
adversary services. It exacts un- 
divided loyalty and allegiance to the 
client, equal to that demanded by the 
veriest despot that ever scourged.a 
people. In that particular service his 
talents and skill are not his own; 
they are bought with a price. These 
he must bestow with all the zeal and 
earnestness of his nature, and in all 
the methods which truth and honesty 
can sanction. The obligation hath 
this extent; no greater.”’ Agnew v. 
Walden, 84 Ala. 502, 505, 4 S 672. 


55. “Rule” 54 C. J. p 1108. 


56. See Motions and Orders § 2 
text and note 13, § 7. 


57. Bouvier L. D. 
v. Jones, 18 F. (2d) 833, 834; 
v. Gonu, 2 Mont. 538, 539]. 


[a] “It is distinguished from a 
‘general rule’ which applies to a class 
of cases.”” Bouvier L. D. [quot Clarke 
v. Gonu, 2 Mont. 538, 539]. 


[b] “General rules of court” com- 
pared.—Hastings v. Jones, 18 F. (2d) 
833, 834. 


58. Bouvier L. D. [quot Clarke v. 
Gonu, 2 Mont. 538, 539}. 


59. National Cash Register Co. v. 
Wall, 58 Mont. 60, 62, 190 P 135. 


[a] In written contract for pur- 
chase o2 a cash register with special 
keys it was held that the text phrase 
might be explained under Rev. Codes, 
§ 5036, by evidence of the negotia- 
tions leading to the sale to establish 
what was meant by “special” keys. 
National Cash Register Co. v. Wall, 
58 Mont. 60, 62, 190 P 135. 


[quot Hastings 
Clarke 


60. Gracie v. Freeland, 1 N. Y. 
228, 232. 
61. In Brown’s Ex’r., 226 NYS 1, 


27, 130 Misc. 865; Franklin Savy., etc., 
@o,jiv. Clark, (283 Pa? 212,,218) 129.4 
56, 58. 

[a] “f€he mere use of the word 
‘special,’ placed after the depositor’s 
name, will not cause the deposit to 
come within the definition [of special 


deposit].”. Franklin Savings & Trust 
Co. of Pittsburgh v. Clark, 283 Pa. 
DAO eS, eo AL SON DSiyn See .also 
Banks and Banking § 306; Deposi- 


taries § 2 text and notes 15-18. 


62. In re Scott, (Nev.) 292 P 291, 
293. See also Statutes [36 Cyc 986]. 


: 63. Raymond v. Rex, 16 Can. Exch. 
1, 29 DomLR 574, 583 [aff 49 DomLR 


689]. See also Eminent Domain §§ 
228-232. 
64 Norris v. Manischuvitz Broad- 


way Central Hotel, 129 Misc. 329, 221 
NYS 363, 364. 

65. Schapiro v. Chapin, 
418, 151 A 44, 47. 

66. In re Hopkinson, [1892] 2 Ch. 
GE. 

67. Traznik v. Hannah & Hogg, 
173 Ill. A. 43, 45. See also Innkeepers 
§§ 47-54. 

68. Lincoln School Tp. v. Ameri- 
ean School Furniture Co., 31 Ind. A. 
405, 68 NE 301, 302. 


159 Md. 


An order of court®® made in a 
particular case,°* for a particular purpose.8 

_Other phrases: “Denomination of keys to be ‘spe- 
cial,’ ”®° “general and special,”®° “special aecount,’”’®4 
“special acts relating to corporate powers,”°? “spe- 
cial adaptability,”®* “special agreement in writ- 


SPECIAL 


69. In re Desnoyers Shoe Co., 224 
NEC SM, Be 


eRe Brady v. Jefferson, 10 Del. 60, 
[a] “Ordinary diligence, care, and 


skill” distinguished.—Brady v. Jeffer- 
son, 10 Del. 60, 79. 


71. Mojave River Irr. Dist. v. San 
Bernardino County Super. Ct., (Cal.) 
262 P 724, 728 [superseding (App.) 256 
Feast 471]; Bixler’s App., 59 Cal. 550, 


[a] As used in constitution.— 
Phrase “special cases and proceed- 
ings” was judicially definedas: “New 
cases, the creation of statutes and 
the proceedings under which are un- 
known to the general framework of 
courts of law and equity.” Bixler’s 
App., 59 Cal. 550, 555 [quot Mojave 
River Irr. Dist. v. San Bernardino 
County Super. Ct.; (Cal.) 262 P 724, 
728 (superseding (Cal. App.) 256 P 
469, 471)]. E 


72. The Socony No. 19, 24 F. (2d) 
653, 654; The Fort St. George, 22 F. 
(2d) 195, 196; The Dorset, 260 Fed. 
32, 34; The C. R. Hoyt, 136 Fed. 671, 
64537 ‘Chicago, ete:, )RacCo.tv. | Moss, 
(lowa) 231 N. W. 344, 346; Rosen- 
thal v. Green, 141 NE 863, 864, 247 
Mass. 153; Harburger v. Westches- 
tern. Ins: Co; 26% App Dives d;, 52 
NYS 272, 273; Hill v. Bloomingdale, 
LCRA! Div. v651) 127 INS 3705 sie 
International Trust Co. v. Kruger, 
139° Mise. ,859, 248 NYS 507, 7 508; 
Paparone v. Ader, 139 Misc. 281, 248 
NYS 321, 323; Barnet v. New York 
Cent., etes RR. Co. 106 Misem19s, 175 
NYS 491, 492; Wolstenholme v. Ran- 
dall, (Pa.) 144 A 909, 911; Tennessee 
Roofing, etc., Co. v. Ely, (Tenn.). 21 
SW (2d) 398, 399; .Francis. v. The 
Company, Ll9l6} 1 Che 203,208> In 
re Beldam’s Patent, [1911] 1 Ch. 60, 
64; Charleswood v. Sweinsson, 27 
Man. 234, 31 DomLR 203, 205, 35 West 
LR 298, [1917] 1 WestWkly 293; 
Reaume v. Windsor, 34 Ont. L. 384, 
385, 25 DomLR 846, 9 OntWN 26; Re 
P., a Solicitor, 22 OntWN 16, 18; Mc- 
Kay v. Setee, 7 Sask. L. 111, 15 Dom 
LR 803, 807, 27 WestLR 1; Bedggood 
vy. Graham, 7 Austr. C. L. R. 752, 756. 


fa] Held cases of special circum- 
stances.—(1) Under statute govern- 
ing allowance of order for examina- 
tion before trial. Hill v. Blooming- 
date, 120 NYS 370) 871-136 Appi) Div. 
651; International Trust Co. v. Krug- 
er, 139 Misc. 859, 248 NYS 507, 508; 
(2) Under Trade Marks Act. Bedg- 
good v. Graham, 7 Austr. C. L. R. 752, 
756 (Commonwealth Trade Marks Act 
[1905] § 28). (3) Under Uniform 
Sales Act. Wolstenholme v. Randall, 
(Pa.) 144 A 909, 911; Tennessee Roof- 


ing, etc., Co. v. Ely, (Tenn.) 21 SW 
(2a). 898%. 399) (4) Within court 
rule or statute allowing extended 


time for pleading and hearing, or for 
appeal. Francis v. The Company, 
[1916] 1 Ch. 2038, 208 (court rule gov- 
erning time of pleading or hearing); 
Reaume v. Windsor, 34 Ont. L. 384, 
385, 25 DomLR 846, 9 OntWN 26 
(Canada Supreme Court Act, R. S.C. 
[1906] c 139 §§ 69, 71).- (5) Within 
meaning of rules of navigation. The 
Socony No. 19, -24 F. (2d) 6538, 654; 
The Fort St. George, 22 F. (2d) 195, 
196; The Dorset, 260 Fed. 32, 34; The 
C. R. Hoyt, 136 Fed. 671, 675. 


[b] Held not cases of special cir- 
cumstances.—(1) So as warrant al- 
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ing,”** “special agreement to contrary,”*> “special 
and distinctive word or words,”*®* “special and un- 
usual value,”®™ “special authority,”*® “special cap- 
ital,”°° “special care and diligence,”?® “special cas- 
es and proceedings,”*! “special cireumstances,”?? 
“special city laws,’**® “special commission,”7* “spe- 


lowing examination before trial. 
Paparone v. Ader, 139 Misc. 281, 248 
NYS 321, 323; Barnet v. New York 
Cent., setc., Ri Co., 106 Mise) 198) 175 
NYS 491, 493; Harburger v. West- 
chester EF. Ins. Co.,;7167 App. Div: 1, 
152 NYS 272, 273. (2) Under Sales 
Act. Rosenthal v. Green, 247 Mass. 
153). 141) NE} 863; (8655" (3)? sUnder 
statute governing allowance of costs. 
Re P., a Solicitor, 22 OntWN 16, 18. 
(4) Within court rule or statute al- 
lowing extra time to appeal. In re 
Beldam’s Patent, [1911] 1 Ch. 60, 65 
(court rule); Charleswood v. Sweins- 
son, 27 Man. 234, 31 DomLR 203, 205, 
35 WestLR 293, [1917] 1 WestWkly 
293 (Canadian Arbitration Act, R. S. 
M. [19138].¢. 9 § 13 subsec. 3); Me- 
Kay v. Setee, 7 Sask. L. 111, 15 DomL 
R 8038, 807, 27 WestLR 1 (Canada Su- 


preme Court Act, R. S. ¢C. [1906] .e 
139, §§ 69, 71). (5), Within) statute 
allowing presentation of claims 


against decedent’s estates after ex- 

piration of regular statutory period, 

the fact that estate is solvent and 
unsettled held not of itself to be ‘“‘spe- 
cial circumstances” contemplated. 

Chicago, etec., R. Co. v. Moss, (lowa) 

231 NW 344, 346. 

Special circumstances: 

As ground for granting order for ex- 
amination before trial see Discov- 
ery §§ 57-67. 

Governing taxation of costs see Costs 
§ 343 et seq. 

In connection with navigation see 
Collision § 248. 

Under Uniform Sales Act in setting 
measure of damages for breach of 
warranty see Sales § 857. 

73. Peo. v. Deyo, 158 App. Div. 319, 
143 NYS 334, 336. 

[a] Defined in constitution.—‘‘Spe- 
cial city laws are those which relate 
to a single city, or to less than all the 
cities of a class.’ New York Const. 
art 12, § 2 [quot Peo. v. Deyo, 158 
App. Div. 319, 143 NYS 334, 336]. 


74. In re Pfahler,.150 Cal. 71, 87, 
88 P 270, 11 LRANS 1092, 11 AnnCas 


911;. Peo. v. Lee, 72 Colo. 598, 605, 
213 P 583; Millheim v. Moffat Tun- 
nel Impr. Distr., 72 Colo. 268, 282, 
211 P 649; In re Senate Bill, 12 Colo. 
188, 192, 21 P 481; Montana Public 
Service Commn. v. Helena, 52 Mont. 
527, 539, 159 P 24; Walnut, etc., Sts. 


Corp. v. Mills, 303 Pa. 25, 154 A 29, 
Ward’s App., 289 Pa. 458, 465, 137 
A 630; Kraus v. Philadelphia, 265 Pa. 
425, 109 A 226, 230. See Oakland v. 
Garrison, 194 Cal. 298, 305, 228 P 433. 


[a] Held to refer: ‘‘To some body 
or association'of individuals separate 
and distinct from the city sovern- 
ment; that is, created for different 
purposes, or else created for some in- 
dividual or limited object not connect- 
ed with the general administration of 
municipal affairs.’ In re Senate Bill, 
12 Colo. 188, 192, 21 P 481 [quot Mil- 
heim v. Moffat Tunnel Impr, Distr., 
72 Colo. 268, 282, 211 P 649 (both cas- 
es construing Const. art 5 § 35)]. 

[b] Held not “special commis- 
sion.’”—(1) City accepting exclusive 
mandate under City Boundary Line. 
Act (St. [1911] p 1018, as amended 
by St. [4928] p 633), to \perforna 
work and levy special assessments 
on property in another municipal cor- 
poration, by first passing resolution 
of intention, held not to become spe- 
cial. commission. Gadd v. McGuire, 


S20! fosvCrd| 


cial commissioner,”?® “special commission, private 
corporation, company, association, or individua 
“special commission, private corporation, or associa- 


SPECIAL 


functions,”7® 


POE taka 7 


tion,”?? “ ‘special commissions’ to perform municipal 


69 Cal. A. 347, 360, 231 P 754, 760. 
(2) Denver board of public works, 
to be appointed by the governor held 
not “special commission” within in- 
hibition in Const, art.) 8 35.) inere 
Senate Bill, 12 Colo. 188, 192, 21 P 481 
[cit and foll Milheim v. Moffat Tun- 
nel_Impr:. Dist., 72 Colo. 268, 2827-211 
P 6491. (8) In holding initiative 
amendment constitutional over the 
objection that it violated the constitu- 
tional prohibition against delegating 
certain power to special commissions, 
the court said: “Under no circum- 
stances could the aggregate body of 
qualified voters of a municipality be 
held to be a ‘special commission.’ 
: - Nor is there anything in the 
claim that the electors signing the 
petition for the submission of a pro- 
posed ordinance to the vote of the 
electors, either constitute a ‘special 
commission,’ or perform a ‘municipal 
function... Ine re Ptehler, 150x%Cal: 
71, 88 P 270, 277, 11 LRANS 1092, 11 
AnnCas 911. (4) In holding that L. 
(1913) ec 52, creating and defining the 
powers of the Public Service Commis- 
sion, does not infringe Const. art. 5 
§ 36, prohibiting delegation of powers 


to special commissions, the court 
said: “The Public Service Commis- 
sion is not a special commission 


within the meaning of those terms as 
employed in § 36 above.’ Montana 
Public Service Commn. v. Helena, 52 
IMIORIE 252i7,n SO.) Looms 24.) Cd) sein 
holding that the act creating the 
Moffat tunnel improvement district 
does not violate Const. art. 5, § 35, 
prohibiting delegation to a _ special 
commission, of the power to levy tax- 
es, the court said: “The tunnel com- 
mission is the governing body of the 
district and... cannot be regarded 
in any sense aS a special commission.”’ 
Milheim v. Moffat Tunnel Improve- 
ment Dist., supra. (6) “It has been 
decided that a municipal corporation 
is not a ‘special commission’.” Gadd 
v. McGuire, supra [cit Oakland v. 
Garrison, 194 Cal. 298, 305, 228 P 433]. 
(7) Municipal art jury to pass upon 
proposed structures over highway 
held not “special commission.” Wal- 
nut, etc.,’Sts. Corp. v. Mills, 303 Pa. 
25, 154 A 29, 32. (8) “The board of 
directors of a conservancy district, 
[provided for by Conservancy Act (C. 
L. [1921] §§ 9515-9589), with full 
power to devise, prepare for, main- 
tain, and operate all necessary or de- 
sirable works or improvements pro- 
vided by the official plan, which it 
prepares and adopts, and to levy.as- 
sessments, borrow money, etc.,] is not 
a ‘special commission’.” Peo. Vv. 
Lee, 72 Colo. 598, 606, 2138 P 583, 587. 
(9) Zoning board, created under Act 
May 1, 1923 (P. L. 122; Pa. St. Supp. 
1924, §8§ 3896al to 3896a11), “is not 
such a body as is prohibited by Const. 
art 3 § 20, which forbids General As- 
sembly to create ‘special commissions’ 


to perform municipal functions.” 
Appeal of Ward, 289 Pa. 458, 465, 137 
A. 630, 632. 

75.) Ua Sev. Liberman, 6) Wed: 
161, 162; McRaven v. McGuire, 17 
Miss. 34, 53; State v. Sheldon, 29 
Wyo. 233, 247, 213 P 92. ~See- also 
Court Commissioners 15 C. J. p 681. 

{a] General definition.—‘‘A par- 


ticular person appointed by competent 
authority to perform a particular 


act.” McRaven v. McGuire, 17 Miss. 
34, 53. 

[b] In bankruptcy.—The “special 
commissioner” is an officer of the 


court designated by the bankruptcy 
court as a court of equity to take tes- 
timony of witnesses, so called to dis- 
tinguish him from a special master 
in the ordinary equity case. U.S. v. 
Liberman, 176 F. 161, 162. 


[c] “Special commissioner’ ap- 
pointed by statute for that purpose 
{taking acknowledgments] see Mc- 
Raven v. McGuire, 17 Miss. 34,53. 


{d] Held not “special commission- 
er.’—‘“City manager, who is conceded 
to be a municipal officer, cannot be 
considered a special commissioner, to 
whom is granted powers prohibited by 
this section of the Constitution 
(Const. art 3 § 37, providing that no 
power shall be delegated to any spe- 
cial commissioner to levy taxes or 
perform municipal functions].” State 
v. Sheldon, 29 Wyo. 2383, 247, 213 P 
92) 96: 

“Special master” distinguished. 
—U. S. v. Liberman, 176 Fed. 161, 162. 
See also Equity § 743 et seq. 


76. Oakland v. Garrison, 194 Cal. 
298, 305, 228 P 433; In re Pfahler, 150 
Cal. 71, 86, 88 P 270, 11 LRANS 1092, 
11 AnnCas 911; Gadd v. McGuire, 6$ 
Catia Aw347., 360 \e23h te S54. 

77... Peo: v. Lee, 72 Colo: 598, 605; 
213 P 4583; Millheim v. Moffat Tun- 
nel Impr., Distr., 72 Colo. 268, 282, 211 
P1649 Walnut yetce aStssa COLD way. 
Mills, 303 Pa. 25, 154 A 29, 32; Kraus 
v. Philadelphia, 265 Pa. 425, 109 A 
226, 230. See State v. Sheldon, 29 
Wyo. 233, 247, 213 P 92 (substituting 
“commissioner” for “‘commission’’). 

[a] Comptroller held not a “spe- 
cial commission, private corporation, 
or association.” Kraus v. Philadel- 
phia, 265 Pa. 425, 109 A 226, 230. 


78. Ward’s App., 289 Pa. 458, 465, 
seat LN siOs ; 
[a] Zoning board held not such 


body.—Appeal of Ward, 289 Pa. 458, 
465, 137 A 630. 


79. State v. Moenter, 
110, 116; 124 NE 70. 


[a] Held not “special district.’— 
“A township is a political subdivi- 
sion, and is not a special district 
within the meaning of that section 
[Page & A. Gen. Code, § 5649—3a, pro- 
viding that the interior limitations 
there imposed shall be exclusive’ of 
levies and assessments in special dis- 
tricts created for road improve- 
ments].’’ State v. Moenter, 99 Ohio 
St. 110, 116, 124 NE 70, 72. 


80. Darnell v. Equity L. Ins. Co.’s 
Receiver, 179 Ky. 465, 476, 200 SW 
967, 972. 


[a] “Assessment” not equivalent. 
—By-law of insurance company or- 
ganized pursuant to assessment plan 
providing that company reserves the 
right to call upon policy holders for 
a “special donation” in case of ‘emer- 
gency held not to impose on policy 
holder liability for special assess- 
ments. Darnell v. Equity Life Ins. 
Co.’s Receiver, 179 Ky. 465, 476, 200 
SW 967, 972, 


81. Fitts v. McGhee, 172 U. S. 516, 
528, 19MSCt 269) 274, 43 SLs ede 535% 
Western Union Tel. Co. v. Andrews, 
154 Fed. 95, 106; Thames v. State, 12 
Ala. A. 307, 68 S 474, 475; Walker 
v. State, 12 Ala. A. 229, 67 S 719, 


99 Ohio St. 


[a] “General duties” or “routine 
business” distinguished.—Walker v. 
State, 12 Ala. A. 229, 67 S 719 [cit 


“special 
“special duty, j 
“special employé,”’* “special employer,”’* “special 


district,”7° “special dona- 
82 


781 “snecial emergency, 


Thames v. State, 12 Ala. A. 307, 68 S 
474, 475]. 

[b] Held to mean “an administra- 
tive duty, such as is exercised by 
boards or ministerial officers, but not 
attorneys.” Western Union Tel. Co. 
v. Andrews, 154 Fed. 95, 106 [cit Fitts 
v. McGhee, 172 U. S. 516, 528, 19 SCt 
269, 274, 43 L. ed. 535). 


[c] Held “special duty.”—‘The 
matter of providing for the hiring of 
county convicts is a duty imposed on 
the court of county commissioners by 
the act of the Legislature ....to be 
found [in] Cr. Code 1907, p 422 et seq. 
It is a ‘special duty’ [under Code 1907, 
§ 3311].”’ Walker v. State, 12 Ala. A. 
PAE Ai TSE AG) To same _ effect. 
Thames v. State, 12 Ala. A. 307, 68 S 
474, 475. 


[ad] Held not “special duty.”’— 
The provision of Act May 18, 1907, 
requiring prosecuting attorneys in 
the several counties of the state to 
sue for and recover the penalty im- 
posed on foreign corporations doing 
business in the state without filing 
with the secretary of state a copy of 
their charters or articles of incorpo- 
ration, ‘must be treated as declara- 
tory of the general laws of the state, 
making it the duty of prosecuting at- 
torneys to prosecute all actions in 
which the state is interested, and not 
as a special duty.” Western Union 
Tel. Co. v. Andrews, 154 Fed. 95, 105, 
106 [cit Fitts v. McGhee, 172) U. S. 
516, 528,. 19 -SCt 269, 274, 43 sted? 
535]. 


82. Safford v. Lowell, 
220, 225, 151 NE 111, 113. 


83. Independence Indemn. Co. v. 
Industrial Acc. Com., (Cal.) 262 P 757, 
(59s, Stacey Bros: ete.) Coax iviesine 
dustrial Acc. Com., 197 Cal. 164, 169, 
239 P 1072; Famous Players Lasky 
Corp. v. Industrial Acc. Commn., 194 
Call 134, 13%;= 228 54 34 AWE iGos 
Murray: v. Union R. Cow 1229 IN-OY. 
1165 127% NE. «907; Schweitzer v. 
Thompson, ete., Co., 229 N. Y. 97%, 127 
NE 904, 906; De Noyer v. Cavanaugh, 
221 N. Y. 273, 275, 116 NE 992. See 
Comerford’s Case, 224 Mass. 571, 573, 
113 NE 460. 


[a] What constitutes.—‘If the 
men are under the exclusive control 
of the special employer in the per- 
formance of work which is a part of 
his business, they are, for the time 
being, his employers.’ De Noyer v. 
Cavanaugh, 222m IN.) Yo 2435902755. 1G 
NE 992 [quot Independence Indemn. 
Co. v. Industrial Acc. Commn., (Cal.) 
262 P 757, 759; Famous Players 
Lasky Corp. v. Industrial Acc. Com., 
194 Cal. 134, 1387, 228 P 5, 34 ALR 765 
(three cases cit Comerford’s Case, 
224 Mass. 571, 573, 118 NE 460)]. 


{[b] Held not “special employee.” 
—Where detective bureau had con- 
tract with railroad during strike to 
furnish guards to protect passengers 
on cars, employé of the bureau, in- 
jJured in collision while serving as 
guard, without knowledge as to wheth- 
er he was in the employ of the railroad 
or merely an employé of the bureau, 
held not a special employé of the 
railroad, within Workmen’s Compen- 
sation Law, so as to prevent him from 
resorting to a common-law action 
against the railroad for negligence. 
Murray v. Union Ry. Co. of New York 
City, 229 N. Y. 110, 127 NE 907.. 


84. Independence Indemn. Co. v. 
Industrial Acc. Commn., (Cal.) 262 P 


255 Mass. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


employment,”*® 
TOUSS ye 


“special 


“special interest,”°® “special levy 


757, 758; Stacey Bros., etc., Co. v. In- 
dustrial Acc. Commn., 197 Cal. 164, 
169, 239. P 1072; Famous Players 
Lasky Corp. Vv. Industrial Acc. 
Commny. los Cale Hsia. N36 Zidis) 5; 
34 ALR 765; Comerford’s Case, 224 
Mass. 571, 573, 118 NE 460; Schweit- 
ZED. Lhompson, etc., €o., 229 NI Y: 


Vip NB oO. (9065) De eNoyer av. 
@avartaush, 22d NI1 Ye. 3273) 12°75; 116 
NE 992. 

[a] Held not special employer.— 


Where proprietor of trucking business 
contracted to do trucking for a manu- 
facturing company at a _ stipulated 
price per day for each truck fur- 
nished, with a chauffeur, and the only 
control which the company had over 
the chauffeurs was to tell them where 
to go and what to carry, “this com- 
pany was not the special employer 
of W [chauffeur] and an award 
against it on such basis cannot be 
sustained” for injuries received while 
assisting in loading a truck with the 
company’s goods. Schweitzer Vis 
Thompson & Norris Co. of New Jer- 
sey, 229 N. ¥. 97, 127 NH-904, 906. 


85. Independence JIndemn. Co. v. 
Industrial Acc. Commn., (Cal.) 262 P 
(Dia COUR Stacey Bros. etc., CO, Ve 
Industrial Ace. Commn., 197 Cal. 164, 
CO 230s oe lO Kamous “Players 
ipasky) Corp.) ove industrial VA‘ce: 
Commn:, 194 Cal. 134, 137, 228 P 5, 
34 ALR 765; Murray v. Union 'R. Co., 
£29 N: Y. 110, 127 NE 907; De Noyer 
Vv. Cavanaugh, 221 N. Y. 273, 275, 116 
NE 992. 


[a] “The real test of what con- 
stitutes special employment may be 
said to be found in character of the 
control and supervision exercised by 
the alleged special employer over the 
work and the employee engaged in the 
doing of the same.’ Stacey Bros., 
etc., Co. v. Industrial Acc. Commn., 
Ove Cala w64, 1705-239" Pre ho72 fiquot 
Independence Indemn. Co. v. Indus- 
trial Acc. Commn., 203 Cal. 51, 262 P 


WI, YOSEME 

86. McCraw v. Cooper, (Ala.) 118 
S) BG, sells 

87. Margolies v. Goldberg, 101 N. 


SILA UD nt Sy ed, AS 27 Goekel-v. 
Erie R. Co., 100 N. J. Law 279, 286, 
126 A 446. 


{a] Term defined.—‘‘Special  er- 
rors are want of original writ or war- 
rant of attorney (both obsolete with 
us) or any matter appearing on. the 
face of the record which shows the 
judgment to be erroneous.” 1 Arch- 
bold Pr. pp 226, 227; 2 Tidd Pr. p 1169 
[both cit Goekel v. Erie R. Co., 100 N. 
J. Law 279, 286, 126 A 446 (quot 
Margolies v. Goldberg, 101 N. J. Law 
Tae USs letieAe 2d 1) 


88. George v. Vaughan, 55 Tex. 
129, 131; Farmer v. Holt, (Tex. Civ. 
MO ys6 US C20) sl%4 Sl8> *sBirek ve 
Fiedler, (Tex. Civ. A.) 33 SW (2d) 
7167; Panhandle, ete., R. Co. v. Jack- 
son, (Tex. Civ. A.) 8 SW (2d) 256; 
Cochran y. People’s Nat. Bank, (Tex. 
ive A.) 2UL SW 433) 434, INixon yy. 
Malone, (Tex. Civ. A.) 95 SW 577, 
581. See also Pleading § 455. 


[a] “General demurrer” compar- 
ed.—Farmer v. Holt, (Tex. Civ. A.) 
36 SW (2d) 317, 318. 


{[b] What constitutes “special ex- 
ception.”—(1) “A special exception is 


equivys 7° 
“special exception” [in Texas pleading],’8 
“special exemption,”>® “special express contract,”®° 
“special hall,”®! “special importance or difficulty,”®? 
“special injury,”°* “speeial instance and request,”®4 


SPECIAL 


“special er- , ed,’’°* “special 


UCey4 66 


by law provid- 


an objection to the form in which a 
cause of action is stated.’ George 
v. Vaughan, 55 Tex. 129, 131 -[quot 
Cochran v. People’s Nat. Bank, (Tex. 
Civ. A.) 271 SW 433, 434].—See Farm- 
ware delohe, (Gere ine Noy Bla Saxe (ab) 
317, 318. (2) “A special exception not 
only points out the particular plead- 
Ing excepted to, but it must point out 
intelligibly the obscurity, inconsist- 
ency, duplicity, generality, or other 
insufficiency in the pleading objected 
to.” Panhandle, ete., R. Co. v. Jack- 
son, (Tex. Civ. A.) 8 SW (2d) 256. (3) 
“They point out specific allegations 
- . . Or omissions of essential alle- 
gations [as objectionable].” Birck v. 
Fiedler, (Tex. Civ. A.) 33 SW (2d) 767. 
(4) “What are called ‘special excep- 
tions’ are nothing more than differ- 
ent reasons assigned why the general 
demurrer Should be sustained.” Nix- 
on v. Malone, (Tex. Civ. A.) 95 SW 
Simo Sikes 


{c] Held “special exceptions.”— 
Exceptions which ‘point out specific 
allegations . . Or omissions of 
essential allegations and 
charge that the one shows no cause 
of action, and the other shows the 
pleading to be lacking in specific es- 
sentials.” Birck v. Fiedler, (Tex. Civ. 
A.) 33 SW (2d) 767. 


{d] Held not “special exceptions.” 
—(1) Mere reasons assigned why a 
general demurrer should be sustained 
to certain interpleading answers held 
not special exceptions to such an- 
swers. Nixon v. Malone, (Tex. Civ. 
A.) “95 SW 577, 58%. (2) Exceptions 
complaining of answer generally for 
failure to allege certain defenses, and 
not pointing out the particular part 
of the defendants’ answer complained 
of, held not “special exceptions,” but 
general. Cochran vy. People’s Nat. 
Bank, (Tex. Civ. A.) 271 SW 433, 434. 
(3) Exception ‘“‘to the measure of 
damages claimed, in that it does not 
present the proper measure of dam- 
ages provided by law’’ held not ‘“‘spe- 


cial exception’’ but general. Pan- 
handle & S. F. Ry. Co. v. Jackson, 
(Tex: Civ. A.) 8 SW (2d) 256. (4) 


Original answer demurring generally 
to the plaintiff’s petition and setting 
out as ground therefor failure to al- 
lege certain notes were payable where 
suit was brought held not “special 
exception,’ the court saying: “This 
is not a special exception since it does 
not go to the manner and form of the 


pleading.”’ Parmer v.. Holt) (Tex: 
Civ. A.) 36 SW (2d) 317, 318. 
89. HEyers Woolen Co. v. Gilsum, 


(N. H.) 146 A 511, 515, 64 ALR 1196, 


1201. See also Taxation [37 Cyc 884 
et seq]. 

{a] “General exemption” contrast- 
ed.—Hyers Woolen Co. v. Gilsum, 


(N. H.) 146 A 511, 515, 64 ALR 1196, 
1201. 


{b] Nature of “special exemption” 
discussed.—Eyers Woolen Co. vy. Gil- 
sum, (N. H.) 146 A 511, 515, 64 ALR 
1196, 120%. 


90. Monon Lumber Co. v. Ameri- 
can Case & Register Co., 184 Ind. 11, 
Hei Nib O bs Lou 


91. Bennett v. Inspector of Build- 
ings of Cambridge, (Mass.) 170 NE 
412, 414. 

[a] Defined in statute.—“A build- 
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mandate,”®* “special matters,’’?® 


“special occasion,’”®® “special or additional levy,’ 
“special or assembly halls,”? “special order after 
final judgment,”® “special or extraordinary sery- 
special or secondary franchises,”® “special or 


ing or part thereof containing an as- 
sembly hall with a seating capacity 
of more than four hundred which may 
be used for occasional performances 
for the entertainment of spectators, 
with the use of scenery, . . . and 
for public gatherings.” Mass. G. L. 
c 143 § 1 [quot Bennett v. Cambridge 
Buildings Inspector, (Mass.) 170 NE 
412, 414]. 


92. Perry v. Perry, (Man.) 37 Dom 
LR 89, 104, [1917] 3 WestWkly 315 
(construing rule governing allowance 
of costs “in cases of special impor- 
tance or difficulty’). See also Costs 


§§ 347-355. 

93. Motor Car Dealers’ Ass’n of 
Seattle v. Fred S. Haines Co., 128 
Wash: 267, 274, 222 P6191) 6145836 
ALR 493. 


Sunday sales not “special injury” 
to other dealers so as to justify stat- 
utory action by private person under 
ie statute. See Nuisances § 


ease Prows v. Hawley, (Utah) 271 P 
95. Nowack y. Fuller, (Mich.) 219 


NW 749, 751. 


96. Bank of Lowell v. Cox, (Ariz.)} 
PUG) 122 AUST PAG I 


97. Harvey v. Godding, 77 Neb. 
ee 293, 109 NW 220, 221, 124 AmSR 


98. Peo. v. McCauley, 256 Ill. 504, 
509, 100 NE 182. 


99. Peo. v. McCauley, 256 Ill. 504, 
508, 100 NE 182. 


_{a] Determinable under court’s 
discretion.—In construing the phrase 
as used in Cr. Code, div. 11 § 3 (Hurd’s 
Rev. St. [1911] ¢ 38 § 405), providing 
that, if the grand jurors are dismiss- 
ed before the court adjourns, they 
may be Summoned again on any spe- 
cial occasion at such time as the court 
directs, the court said: “‘There is no 
enumeration in the statute of the 
‘special occasion’ the existence of 
which would justify the recalling of 
a grand jury previously discharged. 
Clearly it was left to the discretion 
of the circuit court to determine 
when and for what purpose the grand 


jury should be recalled.” People v. 
McCauley, 256 Ill. 504, 508, 100 NE 
182, 184. 


_ 1. State ex rel. and to Use of Cov- 
ington v. Wabash Ry. Co., (Mo.) 3 
SW (2d) 378, 380. 


2. Bennett v. Cambridge Buildings 
Inspector, (Mass.) 170 NE 412, 415. 

3. See Appeal and Error § 352. 

4. McGowan v. Milner, 195 Ala. 44, 
BON 0) Seal5 al Tice 


5. Gulf Refining Co. v. Cleveland 


Trust Co., (Miss.) 108 S 158, 160. See 
also Corporations § 160 et seq. 

{a] Term  defined.—‘‘Special or 
secondary franchises . . are 


certain rights and privileges confer- 
red upon existing corporations.” 
Gulf Refining Co. v. Cleveland Trust 
Cos Miss) 7108 Seals) Leo sien y eae 


{[b] “Corporate or general fran- 
chises” distinguished.—Gulf Refining 
Co. v. Cleveland Trust Co., (Miss.) 
108 S 158, 160. 
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specifie legacy,”® “special or unusual power,” “spe- 
cial pains,”® “special property and interest,”® “spe- 
cial provision,”!° “special provision of law,’”** “spe- 
cial question,”!2 “special reason,”!? “special right 
of a share,”!4 “special road districts,”’!* “special 
services,’!® “special superintendence,”** “special tri- 
bunal,’’!® “special trips of ears,”!® “special tutor or 
eurator,”?° “special warranty deed,”?* and “ ‘special’ 


word used as a trade-mark.’’?? 


SPECIALIA GENERALIBUS DEROGANT.** 


[§ 1] A. In Medical Parlance. 
More especially, a physician or surgeon’* who ap- 
plies himself to the study and practice of some par- 


SPECIALIST. 


ticular branch of his profession.”° 


6. Asbury v. Shain, 191 Mo. A. 667, 
673, 177 SW 666. See also Wills [40 
Cyc 995, 1869 et seq]. 


[a] Yerm defined.—“A legacy or 
gift by will of a particular specified 
thing. In the strict sense a 
legacy of a particular chattel, which 
is specified and distinguished from 
all other chattels of the testator of 
the same kind. . A legacy ofa 
quantity of chattels described collec- 
tively.” Black L. D. [quot Asbury v. 
Shain, 191 Mo. A. 667; 673, 177 SW 
666]. 


7. Walnut, etc., Sts. Corp. v. Mills, 
B03 Pan 2p 54) A 29, 32e 


8. Ward v. Chicago, etc., R. Co., 
85 Wis. 601, 606, 55 NW 771. 


9. Rex v. Handsbee, (Sask.) 
[1923] 2 WestWkly 661, 665. See 
Rex v. Haskell, (Man.) [1917] 2 West 
Wkly 48, 49, 27 CanCrCas 322 (‘“‘spe- 
cial property or interest’). See also 
special property Supra § 22. 


10. State ex rel. Stinger v. Krue- 
ger, 280 Mo. 293, 307, 217 SW 310, 314, 
(construing words, ‘where no special 
provision is made for the punish- 
ment,’”’ in Rev. St. 1909, § 4416); Peo- 
ple vi Herlihy. 35" Mise: Tit, 716, 272 
NYS 389, 16 NYCr 33; State v. Burns, 
78° S..c. 194, 196, 52 SEH 960; Dean v. 
Spartanburg County, 59 S. C. 110, 113, 
37 SH 226. 4 


11. Burlington v. Burlington 
Tract. Co., 98 Vt. 24, 42, 124 A 857; 


Barres vi, barre, eLe:,\) Lracts CO ess 
Vt. 304, 312, 92 A 287. 
[a] Held “special provision of 


law.’—Street railway charter and 
franchise agreement respecting build- 
ing, maintenance, and repair of track 
area held ‘“‘special provision of law” 
within exception of G. L. 5050, vest- 
ing jurisdiction of such matters in 
Public Service Commission. Burling- 
ton v. Burlington Traction Co., 98 Vt. 
= 42, 124:\A 857, 863. [cit Barre! vy. 
Barre, etc., Tract. Co., 88 Vt. 304, 312, 
92 A 237]. 


12. People v. Board of Sup’rs of 
Osceola County, 240 Mich. 115, 120. 
215 NW ‘33. 


[a] Held not “special question.”— 
The question of removal of county 
seat held not “special question” with- 
in meaning of constitutional provi- 
sions. People vy. Board of Sup’rs of 
Osceola County, 240 Mich. 115, 120, 
215 NW 33, 34. 


13. In re Solomons, [1904] 1K. B. 
106, 115; In re Stevens, [1898] 2 Q. 
B. 495, 498; In re Smith, 88 L. J. K. 
Bedstead In re RSeelie loa baie: eR 
207, 208; Van Felson vy. Bourdreau, 
18 Rev. de Jur. (Can.) 216; Gourlay 
v. Casey, 38 Austr. C. L. R. 586, 591. 


14. Maddock y. Vorclone Corpora- 


SPECIAL—SPECIALLY 


cifically.?+ 


as in the phrase ‘ 


SPECIALLY.” For a particular purpose ;*° spe- 


[§ 2] B. In Stock Exchange Parlance. A broker 
who remains at one post of the Exchange -where par- 
ticular stocks are dealt in and there executes orders 
received from other brokers, for which he receives 
a commission;?° A floor broker who undertakes to 
specialize in a limited group of stocks.** 


As an adjective the term is sometimes employed, 
‘specialist” business.” §® 


Phrases: “Animals specially imported for breed- 
ing purposes,”?? “specially authorized,”** “specially 


charged,”?+ “specially denies that plaintiff offered 


tion, (Del. Ch.) 147 A 255, 256 Chold- 
ing cumulative voting for directors 
is such right). 


15. State v. Moenter, 99 Oh. St. 
110, 117, 124 NE 70. See also High- 
ways §§ 268-277. 


16. Clinch v. Eckford, 8 Paige (N. 
ie) r4 LO PAs 


17. Pressey v. H. B. Smith Mach. 
Co., 45 N. J. Eq. 872; 878, 19 A618: 


18. Rex'v. Hibble, 28 Austr. C. L. 
R. 456, 460. 


19. Empire Coal Co. v. Bowen, 195 
Ala. 348, 353, 70 S 2838, 285. 


20. Sallier v. Rosteet, 108 La. 378, 
381, 32 S383. 


21. Philadelphia Electric Co. v. 
Ne ae 303 Par 422,° 754 VA 492° 
oO. . 


22. In re Hopkinson, [1892] 2 Ch. 
116, 121. 


[a] Held to mean “A word used as 
a trade-mark, which separates the 
article to which it is applied from all 
others of the same class or charac- 
ter.” In re Hopkinson, [1892] 2 Ch. 
HG Ss eo See also Trade-Marks, 
Trade-Names and Unfair Competition 
[38 Cyc 708-718]. 


23. A maxim meaning “Special 
words derogate from general words.” 
Black L. D. 


_[a] Maxim paraphrased.—“A spe- 
cial provision as to a particular sub- 
ject-matter is to be preferred to gen- 
eral language, which might have gov- 
erned in the absence of such special 
provision.” .Black L. D. 


J {b] Applied in: Brophy y. Atty.- 
Gen., 22 Can. S. C. 577, 679, 5 Cartwr. 
Cas. 156. 


24. See Physicians and Surgeons 
BS Card sh De ODS. 


25. Standard D. [quot Baker v. 
Hancock, 29 Ind. A. 456, 683 NE 328, 
324, 64 NE 38 (holding that the ques- 
tion of whether a person is or is not 
a specialist is a question of’ fact to 
be submitted to the jury for its de- 
termination) ]. 


Degree of skill and care required 
see Physicians and Surgeons § 101 
text and notes 64-66. 


26. In re Brown, 242 N. Y. 1, 12) 
150 NE 581, 44 ALR 510; Peo. v. Gold- 
tele, 213 App. Div. 702, 211 NYS 107, 


{a] Functions, modus operandi 
and purposes described.—Peo. vy. 
oa 213 App. Div. 702, 211 NYS 


27. Peo. vy. Goldfogle, 
Div. 702, 211 NYS 107, 108. 


“Floor broker” see Brokers § 6 text 


213 App. 


and note 18. 


23.4 In- re Brown 0242) Ne evan ae, 
150 NE 581, 44 A. L. R. 510; People 
ex rel. Berdan v. Goldfogle, 213 App. 
Divs “7025 241 NYS 207, S03. 


{a] “Firm conducting ‘specialist’ 
business is one which is represented 
by one or more [specialist] floor bro- 
kers.” Peo. v. Goldfogle, 213 App. 
Div. 702, 211 NYS 107, 108. 


[b] “ ‘Specialist’ business is per- 
sonal and individual.’”—In re Brown, 
242 N. Y. 1, 12, 150 NE 581, 44 A. L. R. 
510 (this department of a Stock Ex- 
change firm’s business not included 
in its “good will’ upon sale of firm’s 
business). 


[ec] “Odd lot” and “specialist” 
business compared.—In re Brown, 242 
N. Y. 1,12, 150 NE 581, 44 A. L. R. 510; 
Peo. v. Goldfogle, 213 App. Div. 702, 
211 NYS 107%, 108: 


[d] “fwo-dollar’ business com- 
pared.—In re Brown, 242 N. Y. 1, 12, 
150 NE 581, 44 A. L. R. 510. 


‘Odd lot’? business” 46 C. J. p 900 
note 36 [b]. 


29. See also Special ante. 


30. Zulich v. Bowman, 42 Pa. 83, 
88. See U. S. v. One Hundred and 
Ninety-six Mares, 29 Fed. 139, 140. 


[a] “The dictionary ... de- 
fines ‘specially’ as ‘particular.’ ’—U. 
S. v. One Hundred and Ninety-six 
Mares, 29 Fed. 139, 140. 


31. Maguire v. Wm. Grettenberg 
Sees Co., 1938 Iowa 28, 26, 186 NW 
8) . 


[a] “ ‘Specially’ and ‘specifically’ 
(1) are not synonymous.” Maguire v. 
Wm. Grettenberg Grain Co., 193 Iowa 
23, 26, 186 NW 644. (2) Substitu- 
tion of one for the other in an instruc- 
tion regarding denial held immaterial 
where neither ‘“‘added anything to the 
quality of the denial or took anything 
away therefrom.” Maguire v. Wm. 
Grettenberg Grain Co., supra. 


“Specifically” post. 


32. Ww S. v. One Hundred and 
Ninety-six Mares, 29 F. 139, 140. 


one Com. v. Ducey, 126 Mass. 269, 


34. Southern R. Co. v. MeNeill 
F. 756, 775. oo cae 


{a] Used in connection with state , 


Officer’s duty to enforee statute, the 
words are held not limited to a case 
where the officer is expressly com- 
manded by the statute to bring suits 
for penalties or prosecute offenses un- 
der the act, but include every case 
where the officer is charged by his 
general duties as a law officer of the 
State to enforce the statute. Southern 
R. Co. v. MeNeill, 155 Fed. 756, 775. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


to perform,’*> “specially excepted,”?® “specially 
named,”** “specially prescribed by law,”?8 “specially 
set up,”®? “specially set up or claimed,”4 and “spe- 


cially summoned.” *+ 


SPECIALTY. 
1. As a Noun. 


35. Maguire v. Wm. Grettenberg 
era Co., 193 Iowa 23, 26, 186 NW 


[a] In seller’s action against buy- 
er for breach of contract, where de- 
fendant’s answer “specifically denies 
that _ plaintiff offered to perform” 
within the time provided, and the 
court’s instruction stated that the 
answer “specially denies that plaintiff 
offered to perform such contract or at- 
tempted to perform the same,” while 
“specially” and “specifically” are not 
synonymous, held, that neither word 
was material, so that the substitution 
was harmless. Maguire v. Wm. Gret- 
tenberg Grain Co., 193 Iowa 23, 26, 186 
NW 644, 645. 


86. Williamsburgh City F. Ins. Co. 
v. Willard, 164 Fed. 404, 409, 90 CCA 
392, 21 i oR. A. (N. S.).108. See also 
Fire Insurance §§ 436-446. 


37. Nielsen v. Chicago, etec., R. Co., 
187 Fed. 393, 396, 109 CCA 225; Den- 
Ver, ete:, R.-Co. v. Moss, 50;Colo. 282, 
286, 115 P 696. 


[a] Subjects held not “specially 
named.”’—(1) Where a proclamation 
of the governor calling the legislature 
in special session stated as one of the 
purposes ‘‘to enact any and all legis- 
lation relating to or in any wise af- 
fecting corporations, both foreign and 
domestic, of a quasi public nature,” 
an act passed at the special session, 
defining the liability of railroads for 
killing live stock, held not to be 
“specially named” subject and hence 
invalid within Const. art 4 § 9, re- 
quiring the governor, convening the 
legislature in special session, to state 
the purposes for which it is convened. 
Denver; etc., R. Co.,v. Moss, 50 Colo. 
JPB20281, 115 P7696. (2)) -Under the 
same proclamation legislation requir- 
ing railroad companies to fence their 
tracks, Colo. L. (1902, Ex. Sess.) ¢ 1, 
known as the “fencing statute,” also 
held subject not “specially named” 
and therefore void, under the same 
constitutional provision. Denver, 
ete., R. Co. %. Moss, 50 Colo. 282, 287, 
115 P 696 [cit and foll Nielsen v. Chi- 
cago, etc., R. Co., 187 Fed. 393, 396, 
109 CCA 225]. 


38. See Law 36 C. J. p 966 note 87 
Ted 
39. Montana v. Rice, 204 U. S. 291, 


298; 27 SCt 281, 51 L. ed. 490. 


40. Kansas City Southern R. Co. v. 
C. H. Albers Commission Co., 223 U.S. 
573, 590, 32 SCt 316, 320, 56 L. ed. 
556: Tilt v. Kelsey, 207 U. S. 43, 51, 
98 SCt 1, 3, 52 L. ed. 95; Montana v. 
Rice, 204 U. S. 291, 297, 27 SCt 281- 
283, 51 L. ed. 490; San José Land, etc., 
Co. v. San José Ranch Co., 189 _U. S. 
77 179, 2S SCte4S(h AT alieed...7.655 
Union Mut. lL. Ins. Co. v. Kirchoff, 169 
UW Se 102 120) 18 SCt 260,742. ly ed. 
677: Oxley Stave Co. v. Butler County, 
166 U. S. 648, 654, 17 SCt 709, 41 L. ed. 
1149; Sayward v. Denny, 158 U. S. 
180, 183, 15 SCt 777, 39 L. ed. 941. 


41. Zulich v. Bowman, 42. Pa. 83, 
88. 

42, Cross references: 
Assumpsit, Action of, § 13. 
Bonds §§ 17-20. : 
Contracts §§ 6, 12, 37 (specialty, as 


affecting remedy), 122-131, 147 
(necessity for consideration). 


[§ 1] A. As Legal Obligation‘?— 
a. In the Strict and Limited Sense 


SPECIALLY—SPECIALTY 


and delivery ;4° 


[58 C.J.] 823 


of the word,** or in its technical signification,** a 
contract executed with the solemnities of sealing 


a contract,*® or an instrument,*? 


under seal;#* a writing or deed under the hand and 


Debt, Action of § 9. 
Deeds 18 C. J. p 135. 


Descent and Distribution § 283 (heirs’ 
liability on specialty). 

Executors and Administrators § 1153 
(decedent’s specialty debts). 

Release 53 C.J. p 1191. 


43. Stockwell v. Coleman, 10 Oh. 
Sty oo) 06 


[a] “Where precision is important, 
the term is used with the limited 
force.” ~Elasser vy. Haines, 52 N!) J. 
10; 23, 18 Ae 1095. 


44... Martine v. Central Trust €Co;, 
327 Tll..622, 159 NE 312, 317; Elasser 
V.. Haines, 52 Ne J. i. 10, 23, 18 A 1095; 
1100; Beekman v. Hamlin, 19 Or. 383, 
Hee 24 P 195, 20 AmSR 827, 10 L. R. A. 


45. Helm v. Eastland, 2 Bibb (Ky.) 
193, 194. 
[a] Similar definition.—(1) “A 


contract, or obligation under such a 
contract, by deed or instrument in 
writing sealed and delivered.” Wor- 


cester D. [quot Lawrence v. McDon- 
ald, 7 N. S. 413, 414]. (2) “A writ- 
ing sealed and delivered.” Bacon Abr. 


(sub verbo “obligation” A.) [quot Sey- 
mour v. Street, 5 Neb. 85, 87]; Bou- 
vier L. D. [quot Brainerd v. Stewart, 
33 Vt. 402, 404]. See Helm v. Hast- 
land, 2 Bibb (Ky.) 193, 194; Taylor v. 
Glaser, 2 Serg. & R. (Pa.) 502, 503. 


[b] “Sealing and delivering is still 
the criterion of a specialty.” Taylor 
v. Glaser, 2 Serg. & R. (Pa.) 502, 503. 


“Delivery” 18 C. J. p 477. 
Sealing see Seals 56 C. J. p 889. 


46. 26 A&EEncL p 3 [quot Mattare 
v. Cunningham, 148 Md. 309, 314, 129 
A 654]; Walker, Am. L.: (9th ed) 492 
[quot Doyle v. West, 60 Oh. St. 438, 
448, 54 NE 469]; Smythe v. New 
Providence Tp., 253 Fed. 824, 832; 
Caputo v. Di Loreto, (Conn.) 148 A 
367, 368; Van Dyke v. Van Dyke, 123 
Ga. 686, 691, 51 SE 582; Burnes v. 
Simpson, 9 Kan. 447, 452; Tyler’s 
Ex’rs v. Winslow, 15 Oh, St. 365, 366; 
Brainerd v. Stewart, 33 Vt. 402, 404 
[cit Parsons Contracts]. See Conow- 
ingo Land Co. v. McGaw, 124 Md. 643, 
647M 93) A 222; iJ. Ba streeter Cory, 
Janu, 90 Minn. 393, 395, 96 NW 1128; 
First Nat. Bank v. Conway, 87 Wash. 
506, 512, 151 P 1129. See also Con- 
tracts §§ 6,12. But see 2 Ames Bills 
and N. 872 [quot In re Weisenberg, 131 
F. 517, 522; Purcell v. Armour Pack- 
ing Co., 4 Ga. App. 253, 259, 61 SE 
L3isae 


[a] “Parsons in his work on con- 
tracts, speaks of specialties as ‘con- 
tracts. under seal.’” Brainerd v. 
Stewart, 33 Vt. 402, 404. 


{b] Statutory definition.—-‘‘A 
specialty is a contract under seal, and 
is considered by the law as entered 
into with more solemnity, and conse- 
quently of higher dignity, than ordi- 
nary simple contracts.” Ga. Civ. Code 
§ 3634 [quot Van Dyke v. Van Dyke, 
123 Ga. 686, 691, 51 SE 582). 


[ec] “Simple contract” distin- 
guished.—Smythe v. New Providence 
Tp., 253 F. 824, 882; Van Dyke v. Van 
Dyke, 123 Ga. 686, 691, 51 SE 582; 
Helm v. Eastland, 2 Bibb (Ky.) 193, 
194; Conowingo Land Co. v. McGaw, 
124 Md. 648, 647, 93 A 222; 


seal of the parties;#® a writing under the hand and 
seal of a party.°° 


Streeter Co. v. Janu, 90 Minn. 393, 
395, 96 NW 1128; First Nat. Bank v. 
Conway, 87 Wash. 506, 515, 151 P 1129. 


“Contract” see Contracts § 1. 


47. Massachusetts Protective 
Assoc, v. Kittles, 2 F. (2d) 211, 212; 
Martin v. Central Trust Co., 327 Ill. 
622, 159 NE 312, 317; Mattare v. Cun- 
ningham, 148 Md. 309, 315, 129 A 654; 
Elasser vy. Haines, 52 N. J. 1. 10, 23, 
18 A 1095, 1100; Doyle v. West, 60 
Oh. St. 438, 447, 54 NE 469; Tyler’s 
Ex’rs v. Winslow, 15 Oh. St. 365, 367. 
See Beekman v. Hamlin, 19 Or. 383, 
385, 24 P 195, 20 AmSR 827, 10 LRA 
454; Comley v. Ford, 65 W. Va. 429, 
435, 64 SE 447. 


[a] “All instruments under seal 
» « « are specialties.”—Wood Limi- 
tation (4th ed) § 29 [quot Mattare 
v. Cunningham, 148 Md. 309, 315, 129 
A 654]. 


[b] “It is universally understood 
that by the word specialty is meant 
a sealed instrument.’’ Brainerd v. 
Stewart, 33 Vt. 402, 404. 


[c] “Sealed instruments or ‘spe- 
cialties’ as they are technically 
called.’”’ Wood Lim. of Act. § 172 
[quot Beekman vy. Hamlin, 19 Or. 383, 
385, 24 P 195, 20 AmSR 827, 10 L. R. 
A. 454]. 


[dJ] “The policy was under .. . 
seal and its concluding paragraph 
shows that it was intended to be a 
sealed instrument. This made it a 
specialty.” Massachusetts Protective 
Assoc. v. Kittles, 2 F. (2d) 211, 212. 


“Instrument” 32 C. J. p 944. 


48. See cases supra notes 46, 47, 
repens infra this note and notes 


[a] Seal determinative.—(1) “An 
instrument will not be a_ specialty 
> » . unless it be both signed and 
sealed by the maker.” Caputo v. Di 
Loreto, (Conn.) 148 A 867, 368. (2) 
“Tf the instrument be really sealed, 
it is a specialty, and if it be not sealed 
it is not a specialty.” Seymour v. 
Street, 5 Neb. 85, 87; Brainerd v. 
Stewart, 33 Vt. 402, 404. (3) “It is 
then the seal or record which consti- 
tutes a specialty.’”’ Walker Am. L. 
(9th ed) 492 [quot Doyle v. West, 60 
Oh. St. 488, 448, 54 NE 469]. (4) 
“The word ‘sealed’ inserted in the 
body of an instrument promising to 
pay money will not make it a ‘special- 
ty’ without a seal, an (L. S.) or some 
equivalent mark annexed.’ Mitchell 
v. Parham, 16 8S. C. L. 3 [quot Comley 
v.. Ford, 65 W. Va. 429, 435, 64 SH 
447]. But see Smythe v. New Provi- 
dence Tp., 253 Fed. 824, 832 (omission 
of commissioners’ seals on municipal 
bonds, authorized by statute, held not 
to deprive them of their character of 
specialties). (5) “Under the com- 
mon-law rule these seals made the 
instrument a specialtv.” J. B. Street- 
er Go. v. Janu, 90 Minn. 393, 395, 96 
NW 1128. 


“Seal” see Seals § 1. 


49. Tomlins L. D. [quot Brainerd 
v. Stewart, 33 Vt. 402, 404]; Brough- 
ton v. Badgett, 1 Ga. 75, 77; Stockwell 


vy. Coleman, 10 Oh. St. 338, 36. 
“writing” [40 Cyc 2869]. 


50. Halnon v. Halnon, 55 Vt. 321, 
322. See Caputo v. Di Loreto, (Conn.) 


J. B.'148 A 367, 368. 
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Term in this sense may include: 
bonds®? and coupons therefrom,°** although the cou- 
pons are unsealed®* and cut off from the bond for 
the purpose of demand of payment;°° conditional. 
promises to pay;°® contracts by deed;°* corporate 
deeds ;°° 
tions;°° and writings, sealed and delivered, which 
are given as a security for the payment of debts 
particularly specified;*! for the payment of mon- 


certificates of indebtedness,°* 


ey.°2 


Term in this sense has been held not to include: 
Executory contracts;°® judgments;®* notes;°° re- 


SPECIALTY 


Awards ;°1 Phrases: 


obliga- 


“All bonds, and other specialities,”*®* 
“contract without speciality,’*®? “debt by special- 
ty,”7° and “debt founded upon a specialty. 


[§ 2] b. In a More Comprehensive Sense. 1 
term is sometimes employed in.a loose way of being 
invested with a more comprehensive,’? extensive,‘* 
or transferred?* sense, as embracing instruments 
which become effective by the mere fact of their for- 
mal execution.*> Accordingly, the term may be and 


TL 


The 


has been used as referring to any debt evidenced 


cognizances;°° or stockholder’s statutory hability.*? 


51. Mattare v. Cunningham, 148 
Ma. 309, 316, 129 A 654; Hanlon v. 
Manlon, 55 Vt. 321, 323. 


[a] Arbitrator’s award made un- 
der seal pursuant to agreement of 
parties. Hanlon v. Hanlon, 55 Vt. 
B21 B23. 

52. Smythe v. New Providence 
ps uZ53 Wed. 824, 882%) Prescott .v- 
Williamsport, etc., R. Co., 159 Fed. 
244, 248; Broughton v. Badgett, 1 Ga. 
15, Ws Martin v. Central Trust)iCo7 
S27 Ml) 622) 9159) INE) 325) 3875 tin re 
Harris, (N; J.) 1387 A 215, 216; Stock- 


well v. Coleman, 10 Oh. St. 33, 36. 


[a] Bonds generally are special- 
ties. Martin v. Central Trust Co., 327 
il, 622, 159 NE 312, 317. 


[b] Sealed bond, conditioned for 
the performance of duty, held a 
“specialty.’”’ In re Harris, (N. J.) 137 
A 215, 216. 


“Bond” see Bonds § 1. 


53. Prescott v. Williamsport, etc., 
R. Co., 159 Fed. 244, 247; McDowell v. 
North Side. Bridge Co., 251 Pa. 585, 
592, 97 A 97, 98; Philadelphia Trust, 
etc., Co. v. Philadelphia, etc., R. Co., 
160 Pa. 590, 601, 28 A 960; Helmbold 
v. Railroad Co., 14 WklyNC (Pa.) 128. 


“Coupon bonds” 15 C. J. p 675. 


54. Helmbold vy. Railroad Co., 
WklyNC (Pa.) 128. 


55. Prescott v. Williamsport, etc., 
R. Co., 159 Fed. 244, 248 [cit Philadel- 
phia Trust, ete., Co. v. Philadelphia, 
ete, R. Co., 160 Pa. 590, 601, 28 A 960; 
Helmbold vy. Railroad Co., 14 WklyNC 
(Pay) 12:81. 


56. Cairns v. Daniel, 16 Ala. App. 
218, 219, 77 S 56. 


57. Wharton L. Lex. [quot Law- 
rence v. McDonald, 7 N. S. 413, 414]. 


58. Conowingo Land Co. v. McGaw, 
124 Md. 6438, 647, 93 A 222. 


[a] Corporation’s negotiable cer- 
tificate. of indebtedness to bearer, 
with interest until paid, executed, is- 
sued, and delivered pursuant to reso- 
lutions of the directors and signed by 
its treasurer and by its secretary at- 
testing its seal, held a “‘specialty,’”’ and 
not a simple contract Conowingo 
Land Co. v. McGaw, 124 Md. 643, 647, 
93 A 222. 


14 


59. Helm v. Eastland, 2 Bibb (Ky.) 
193, 194. 
[a] It “is emphatically styled ‘a 


deed.’ "—Helm y. 
(Ky.) 193, 194. 

“Deed” see Deeds § 1. 

60. Elasser v. Haines, 52 N. J. L. 
POpee Soul om O05, LoL O0), 

[a] “Obligation” synonymous.—In 
construing limitations statute the 


court said: “Thus we have the ex- 
press declaration of the legislature 


Eastland, 2 Bibb 


that the term ‘obligation’ as it is used 
in this section is synonymous with 
‘specialty.’’’ Elasser vy. Haines, 52 
Ne. dae L023, es eAn LOO LOO: 


61. Bacon Abr. (sub verbo ‘‘obliga- 
tion,” A.) [quot Seymour v. Street, 
5 Neb. 85, 87]. 


62. Martin v. Central Trust Co., 
327 D622, 059 INE 312, 375" Elasser 
v. Haines, 52 N. J. L. 10, 23, 18 A 1095; 
1100. 


[a] “Note” distinguished.—Cairns 
v. Daniel, 16 Ala. App. 218, 219, 77 S 
56. 


63... First Nat. 
wick v. Conway, 
PSP e297 


[a] “Executory contracts for the 
conveyance of land, while required to 
be in writing, are not specialties.” 
First Nat. Bank of Kennewick vy. Con- 
way, 87 Wash. 506, 515, 151 P-1129. 


64. Todd v. Crumb, 23 F. Cas. No. 
14,078, 5 McLean 172, 173; Burnes v. 
Simpson, 9 Kan. 447, 452; Dudley v. 
Lindsay, 9 B. Mon. (Ky.) 486, 489, 50 
AmD 522; Doyle v. West, 60 Oh. St. 
438, 447, 54 NE 469; Tyler’s Hx’rs 
v. Winslow, 15 Oh. St. 365, 368 [quot 
Snell v. Rue, 72 Neb. 571, 572, 101 NW 
10, 117 AmSR 813 (overr Armstrong 
v. Patterson, 97 Neb. 871, 8738, 152 NW 


Bank of Kenne- 
87 Wash. 506, 515, 


311)]; Lawrence v. McDonald, 7 N. S. 
413, 414. But see infra § 2 note 83. 
[a] Foreign judgment.—‘“It cer- 


tainly is not literally accurate to call 
a foreign judgment, or a finding of an 
amount due, a specialty.” Doyle v. 
West, 60 Oh. St. 438, 447, 54 NE 469. 


65. Cairns v. Daniel, 16 Ala. App. 
218, 77 S 56, 57; Seymour v. Street, 
5 Neb. 85, 88. But see infra § 2. 


[a] Notes held not specialties.— 
(1). A complaint alleging a cause of 
action on ‘notes’ therein described 


held not supported by written instru- 


| ments whereby the maker promised to 


pay a specified amount on a certain 
date providing a building was com- 
pleted and turned over tou him by the 
payee within stated time. Cairns vy. 
Daniel, 16 Ala. App. 218, 77 So. 56, 57. 
(2) “No case has been referred to 
5 holding that a note secured by 
a mortgage is a ‘specialty’ and I think 
no such case can be found.” Seymour 
v. Street, 5 Neb. 85, 88. 


66. Brainerd v. Stewart, 33 Vt. 402, 
404. -But see infra § 2. 
67. Little v. Kohn, 185 F. 295, 296. 


But see infra § 2. 


[a] Stockholder’s implied statu- 
tory liability for corporate debts after 
insolvency held not “specialty.” Lit- 
tle v. Kohn, 185 Fed. 295, 296. 


nares Broughton vy. Badgett, 1 Ga. 75, 
le 


69. Little v. Kohn, 185 Fed. 295, 
296; Prescott v. Williamsport, etc., R. 


Yor later cases, developments and changes in the law see Annotations, same title and section numb 


in a solemn form,’® or a solemn instrument;’* and 
hence it may refer to a bill or such like instrument, ‘* 


Co., 159 Fed. 244, 247; Dudley v. Lind- 
say, 9 B. Mon. (Ky.) 486, 488, 50 AmD 
522. 


70. See Debt 17 C. J. p 13879 text 
and note 19. 


71. Dodd vw Crumb, 23) hy Cas> iNoz 
14,073, 5 McLean 172, 173; Stockwell 
v. Coleman, 10 Oh. St. 38, 36. 


eee Seymour vy. Street, 5 Neb. 85,. 


73. Elasser v. Haines, 52 N. J. L.. 
10, 23, 18 A 1095, 1100. 


74. Doyle v. West, 60 Oh. St. 438, 
447, 54 NE 469. 


75. 2 Ames Bills and N. 872 [quot 
Purcell v. Armour Packing Co., 4 Ga. 
App. 253, 258, 61 SH 138]. 


76. Doyle v. West, 60 Oh. St. 438, 
447, 54 NE 469. See Seymour v. 
Street, 5 Neb. 85, 88. 


[a] Classification.—(1) “There 
are two classes of specialty contracts 
in the English law—common-law spe- 
cialties and mercantile specialties. 
The first class includes bonds and 
covenants, i. e, instruments under 
seal; the second class includes bills 
and notes snd policies of insurance, 
and possibly other mercantile instru- 
ments.” 2 Ames. Bills and Nv 872, 
{quot In re Weisenberg, 131 F. 517, 
522; Purcell v. Armour Packing Co., 
4 Ga..App. 253, 258, 61 SH 138]. . (2) 
“Here are two kinds of specialties 
: bonds and bills and such like 
instruments, and writings and deeds, 
both being under seal.” Broughton v. 
Badgett, 1 Ga. 75, 77. 


77. Smythe v. New Providence Tp.,. 
253 Fed. 824, 832. 


78. Broughton y. Badgett, 1 Ga. 75, 
77; Stockwell v. Coleman, 10 Oh. St. 


33, 36. 


[a] “& bank check more nearly re- 
sembles a ‘specialty’ than a simple 
contract, and the law governing spe- 
Cialties is applicable thereto.” Pur- 
cell v. Armour Packing Co., 4 Ga. App. 
253, 258, 61 SE 138, 141. 


[b] “Bills and notes are not sim- 
ple “contracts ee bUt Speciale 
ties,’ and one of the characteristics of 
a specialty is that none but the par- 
ties thereto can be parties to an ac- 
tion thereon.” In re L. B, Weisenberg 
& Co., 131 Fed. 517, 522. 


[c] Fallacious notion.—“There is 
a prevalent notion, traceable to an 
opinion given in the House of Lords 
in 1778, in the case of Rann v. Hughes, 
7 T. R. 350, that only contracts under 
seal can be specialties. . . . ‘I'he 
fallacy of this notion is eastiy demon- 
strable by an examination of the re- 
semblances between bills and notes 
and instruments under seal, on the 
one hand, and the differences between 
bills and notes and simple contracts, 
on the other hand, in those points in 

es: 


er, 


to a money claim,*® to an insurance policy,®® to an 
imstrument*? or obligation’? of record, such as a 
judgment,**® or to a statutory liability.s4 ° 


[§ 3] ¢. Specialty by Statute. 


eause of action given by statute which does not 


exist at common law.®® 


[§ 4] 2. As Adjective the term may be employed. 
“Specialty debts” is a term that may be used to des- 


ignate bonds,*® debts secured by 
seal,S7 or mortgages.*® 


[§ 5] B. With Reference to Profession.*° 


which specialties and simple con- 
tracts most strikingly differ.” 2 Ames 
Bills and N. 872 [quot In re Weisen- 
bene. vise Meden bl,  o22se seurcell sv. 
Armour Packing Co., 4 Ga. App. 253, 
259, 61 SE 138]. 


SES i eer Ol De ice 
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79.. HMlasser v, Hiaines, 52 N. J, L. 
LOR Sig SecA O9s, lel 0 Os 


fa] In statute of limitations.— 
“The term ‘specialty’ is here applied 
to the three following money claims, 
namely, to single bills, penal bills and 
‘obligations for the payment of 
money.’’”’ Elasser v. Haines, 52 N. J. 
TON 2 LowAL LOS om LLOO: 


80. Massachusetts Protective As- 
soc. v. Kittles, 2 F, (2d) 211, 212. 


[a] Insurance policy under seal 
held to constitute a “specialty,” un- 
der Ga. Civ. Code (1910) §§ 4219, 4359. 
Massachusetts Protective Ass’n_ v. 
Kittles, 2 F. (2d) 211, 212. 


See also Bills 


81. Mattare v. Cunningham, 148 
Md. 309, 315, 129 A’654. 
{a] In comprehensive sense.— 


“The term specialty has long been 
used both in England and America in 
this more comprehensive sense as em- 
bracing debts upon recognizances, 
judgments, and decrees, and (in Eng- 
Jand certainly) debts upon statute.” 
Seymour v. Street, 5 Neb. 85, 88. 


[b] “All instruments .. . of 
yecord . . . are specialties.”—Wood 
Limitation (4th ed) § 29 [quot Mat- 
tare v. Cunningham, 148 Md. 309, 315, 
129 A 654]. 


82. Walker, Am. L. (9th ed) 492 
[quot Doyle v. West, 60 Oh. St. 438, 
448, 54 ND 469]. 


83. Louisiana v. New Orleans, 109 
WEES oS, eo eomISOt 213 nai) use Gs 
936; Brun v. Mann, 151 Fed. 145, 156, 
SOMOC Aw adie, eli gmicn RR ACGNEMS = 154; 
Fisher v. Woodard, 103 Neb. 253, 255, 
170 NW 907; Armstrong v. Patterson, 

meO, Neda Silom cmon Lop INIWe olles {But 
see supra § 1 note 64. 


[a] Judgment held specialty.—(1) 
A domestic judgment is a specialty 
within the meaning of Rev. St. (1913) 
§ 7567. Fisher v. Woodard, 103 Neb. 
258, 255, 170 NW 907; Armstrong Vv. 
Patterson, 97 Neb. 871, 873, 152 NW 
311, 312 [overr Snell\ v. Rue, 72 Neb. 
571, 572, 101 NW 10, 117 AmSR 813]. 
(2) ‘Judgment for damages, estimated 
in money, is sometimes called by text- 
writers a ‘specialty’ or ‘contract of 
record’ because it establishes a legal 
obligation to pay the amount recoyv- 
ered; and by fiction of law a promise 


to pay is implied where such legal. 


obligation exists. é But this 
fiction cannot convert a transaction 
wanting the assent of parties into one 
which necessarily implies it.” Louisi- 
ana v. New Orleans, 109 U.S. 285, 288, 
3 SCt 213, 27 L. ed. 936 [quot Brun 
v. Mann, 151 Fed. 145, 156, 80 CCA 
2 a RAS ENS) 915477 


SPECIALTY—SPECIE 


SPECIE. 


Some right or 


[58 C.J.] 825 


branch of a profession.?® 


[§ 1] A. In Money Parlance.®4 
term which, according to its commercial usage and 
in its popular acceptation,®? or in its true signifiea- 
tion,®* said to mean gold or silver;°* hard money.°® 


A 


In a somewhat stricter sense, the meaning is well 


contract under 


One 


tender.+ 


84. 26 A&HEnchL 3; Wood Lim. of 
Act. (4th ed) § 29 [both quot Mattare 
v. Cunningham, 148 Md. 309, 314, 315, 
129 A 654]. See Seymour v. Street, 5 
Neb. 85, 88 (‘in England certainly, 
debts upon statute’). See also infra 
§ 3 (specialty by statute). 


[a] “Statute liabilities have fre- 
quently been termed specialties by the 
courts.” 26 A&EEncL 3 [quot Mat- 
tare v. Cunningham, 148 Md. 309, 314, 
129 A 654]. 


{[b] In nature of specialty.—‘In 
all cases where liability is created by 
the positive requisitions of a statute, 
and not by the act of the parties 
themselves, the liability is in the na- 
ture of a specialty.’’? Wood Lim. of 
Act. (4th ed) § 36 [quot Mattare vy. 
EL a 148 Md. 309, 315, 129 A 

4]. 


[ec] “Award of the Industrial Ac- 
cident Commission, in proceedings 
under Workmen’s Compensation Law, 
having its foundation and being creat- 
ed by statute, is a ‘specialty,’ within 
the meaning of Code Pub. Gen. L. 
(1924) art 57 § 3.” Mattare v. Cun- 
ningham, 148 Md. 309, 316, 129 A 654, 
656. 


[d] Municipal bonds, issued pur- 
suant to statute requiring them to be 
under seal, but from which the com- 


missioners’ seals were omitted. 
Smythe v. New Providence Tp., 253 
Fed. 824, 832. 

85. Wardle v. Hudson, 96 Mich. 


432, 435, 55 NW 992 [quot Mattare v. 
Cunningham, 148 Md. 309, 314, 129 A 
654]. 


86. Wharton L. Lex. [quot Law- 
renee v. McDonald, 7 N. S. 413, 414]; 
Martin vy. Central) Trust: Gos, 327, 111. 
622, 159 NE 312, 317. See Brainerd v. 
Stewart, 33 Vt. 402, 404. 


87. Wharton L. Lex. [quot Law- 
rence v. McDonald, 7 N. S. 413, 4141. 
See Brainerd vy. Stewart, 33 Vt. 402, 


404; Standard Trusts Co. v. Manitoba 
Treas, bi Can. S: (C. .428,. 23 DomLR 
811, 832, 9 WestWkly 1226 [aff 24 
Man. 310, 18 DomLR 144]. 


{a] Relative rank.—(1) ‘These 
are looked upon as the next class of 
debts after those of record, being 
confirmed by special evidence under 
seal.” Brainerd v. Stewart, 33 Vt. 
402-9 404 sicite Lomilins 1.93) 1: (2D) 
“They rank next to those of record, 
and above simple contract debts.” 
Wharton L. Lex. [quot Lawrence v. 
McDonald, 7 N. 8S. 413, 414]. 


{[b] Held specialty debts.—Agree- 
ments under seal for the sale of cer- 
tain lands held specialty debts sub- 
ject to provincial succession duties. 
Standard Trusts Co. v. Manitoba 
Treas., 51 Can. S.C. 428, 23 DomlR 
811, 832, 9 WestWkly 1226 [aff 24 
Man. 310, 18 DomLR 144]. 


88. Wharton L. Lex. [quot Law- 
rence v. McDonald, 7 N. S. 413, 414]. 
See Brainerd v. Stewart, 33 Vt. 402, 


404. 


understood to be a coin®® of the precious metals, of 
a certain weight and fineness, with the government 
stamp thereon, denoting its value as a medium of 
exchange, or currency ;°* metallic®’ money issued by 
pubhe authority; 


°° such coin as constitutes a legal 


89. See Specialist ante. 

90. In re Hunter, 60 N. C. 372, 374. 
“Profession” § 2. 

91. Cross references: 

Banks and Banking § 470 text and 
notes 44-46 (failure to keep requi- 
site amount of specie). 

Coin 119Ca5.. p19 5e 

Corporations §§ 594, 600, 817 (require- 
ment of payment in specie for de- 
posit or subscription of stock). 

Payment §§ 17-28. 


92. Webb v. Moore, 4 T. B. Mon. 
(Ky.) 483. See Trebilcock v. Wilson, 
LZ Wall GUs SS.) S687 1695.2 OMenmed: 
460 (“by general usage among trad- 
ers, merchants, and bankers’’). 


93. Hartley v. McAnulty, 4 Yeates 
(Pan 95, 96; -2) Am'D) 396: 


94, Trebilcock v. Wilson, 12 Wall. 
(U..S.) 687, 695, 20 L. ed. 460; Webb 
Vee Moore, “40 1-= Boa Moneys Gaya) met sor 
Hartley v. McAnulty, 4 Yeates (Pa.) 
95, 96, 2 AmD 396; Miller v. Lacy, 33 
Texas les bse See Glover v. Rob- 
bins; 49 Ala, 2119; -222. 20 ‘AmR .272 
(“gold or silver coin’); Belford v. 
Woodward, 158 Ill. 122, 130, 41 NE 
1097, 29 LRA 598. 


“Gold” 28 C. J. p 712. 
“Silver” ante. 


95. Hartley v. McAnulty, 4 Yeates 
(Pa.). 95,°96, 2 AmD 396. 


“Hard money” 29 C. J. p 214. 
“Money” 40 C. J. p 1489. 
S65 Coin? tC In prob: 


97. Henry v. Salina Bank, 5 Hill 
(N. Y.) 523, 536. 


98. “Metallic” 40 C. J. p 654. 


99. Walkup v. Houston, ,65 N. C. 
501, 502. 


[a] “Paper money” distinguished. 
—Walkup v. Houston, 65 N. C. 501, 
502. See Hartley v. McAnulty, 4 


Yeates (Pa.) 95, 96, 2 AmD 396 (“as 
opposed to the paper continental and 
state bills of credit, which the neces- 
sities of the times [Revolutionary 
period] gave birth to’’). 


“Paper money” see Currency 17 C. 
J. p 406 text and notes 54-76. 


1. Bryant v. Damariscotta Bank, 
18 Me. 240, 244. See Miller v. Lacy, 
SoNeLexe SDlLye Des 


[a] Distinguished from ‘currency.’ 
—Trebilcock v. Wilson, 12 Wall. (U. 
S.) 687, 695, 20 L. ed. 460. See Bel- 
ford v. Woodward, 158 Ill, 122, 130, 41 
NE 1097, 29 URA 5938; Walkup v- 
Houston, 65 N. C. 501, 502; Hartley 
v. MeAnulty, 4 Yeates (Pa.) 95, 96, 2 
AmD 396. 

[b] “Dollars means specie, 
or legal tender notes of the United 
States.” Miller v. Lacy, 33 Tex. 351, 
303. 

“Currency” 17 C. J. p 405. 


826 [58 C.J.] 


Phrases: “In specie,”? “payable ‘in specie, 


duced to specie.’’* 


Sometimes used adjectively, as in the phrase “spe- 


cle value.’’® 


[§ 2] B. In Marine Insurance. Applied in memo- 
randum articles of marine insurance, the primitive 
“appearance. 


meaning of the word is 


Phrase: “Arrived ‘in specie.’ ”? 


SPECIES. 
kins oeraMsOrtes & 
Phrases: 
“species bul 


*SPECIFIC. 


l 9912 


A class subordinate to a genus;*® a 
“Animal of the horse species,”!? and 


[§ 1] A. As Noun. In medicine, a 


SPECIE—SPECIFIC 


9993 ‘re. 


moving directly one disease rather than any othe 
Phrase: “Homeopathie specific. 
[§ 2] B. As Adjective.t® 


y,13 


9914 


Definite,t® or making 


definite;17 limited or preeise;?® precisely formu- 


6 


lated or restricted;'® tending to specify or make 
particular.2° Although the term is a relative one,*? 
it is limited to a particular, definite, or precise 


thing,?2 and hence is the very opposite of “gen- 


eral.’’23 


Specific appropriation. An act by which a named 


sum of money has been set apart in the treasury 


and devoted to the payment of a particular-elaim or 


demand;?* an appropriation?® expressly providing 


substance to which is attributed the property of re- 


“Legal tender” see Payment §§ 20- 
8. 


2. Trebilcock v. Wilson, 12 Wall. 
(U. S.) 687, 695, 20 L. ed. 460; Glover 
v. Robbins, 49 Ala. 219, 220, 20 AmR 
272; Belford v. Woodward, 158 Ill. 
122, 130, 41 NE 1097, 29 LRA 593; 
Webb v. Moore, 4 T. B. Mon. (Ky.) 
483 (held to mean “in gold or sil- 
ver’); Bryant v. Damariscotta Bank, 
18 Me. 240, 244; Walkup v. Houston, 
65 N. C. 501, 502. 

fa] “The [words] . in specie 
are merely descriptive of the kind of 
dollars in which the note is payable.” 
Trebilcoeck v. Wilson, 12 Wall. (U. S.) 
687, 695, 20 L. ed. 460 [cit Belford v. 
Woodward, 158 Ill. 122, 130, 41 NE 
1097, 29 LRA 593]. 


@. Glover v. Robbins, 49 Ala. 219, 
222, 20 AmR 272. 


4. Hartley v. McAnulty, 4 Yeates 
(Pa.) 95, 97, 2 AmD 396. 


5. Blackwell v. Auditor of Public 
Accounts, 1 Ill. 196; Walkup vy. 
Houston, 65 N. C. 501, 502; Hartley 
v. McAnulty, 4 Yeates (Pa.) 95, 97, 
2 AmD 396. 


[a] “Real efficient money” synon- 
ymous.—Hartley v. McAnulty, 4 
Meates, (ra. 95, 912 Amp 3965 


[b] “Solid coin” synonymous.— 
Hartley v. McAnulty, 4 Yeates (Pa.) 
95, 97, 2 AmD 396. 


6 2 Parsons Mar. L. 381 [quot 
Wallerstein v. Columbian Ins. Co., 
26 N. Y. Super. 528, 538]. See also 
Marine Insurance §§ 414, 434. 


[a] Coffee which retained its ap- 
pearance held “in specie.”—“The cof- 
fee which arrived here from the 
wreck retained the appearance of cof- 
fee. It was in the kernel or berry, 
and although so damaged by sea wa- 
ter as to be absolutely of no value, it 
nevertheless bore the resemblance of 
the article and could readily be rec- 
ognized as coffee . and the un- 
derwriters are relieved from liabil- 
ity.”’ Wallerstein v. Columbian Ins. 
Go57"262N. WYo Srper./528; 638. 


7. Wallerstein v. Columbian Ins. 
Co., 26 N. Y. Super. 528, 538. See also 
Marine Insurance § 434. 


8 Webster D. [quot 
State, 17 Tex. A. 244, 251] 


[a] Scope of term.—‘‘A species 
: embraces individuals of the 
same kind, and all of the individuals 
having the same characteristics. It 
embraces all individuals that are pre- 
cisely alike in every character, and 
not capable of change by any acci- 


Smythe vy. 


dental circumstances, and capable of 
uniform, invariable and permanent 
continuance by natural propagation. 
Or, it is founded on identity of form 
and structure, both external and in- 
ternal—the principal characteristic 
of species in animals being the power 
to produce beings like themselves, 
and who are themselves also natural- 
ly productive.” Oil v. Rowley, 69 Ill. 
469, 471. 

{[b] “Genus” distinguished.—Web- 
ster D. [quot Smythe v. State, 17 Tex. 
A. 244, 251]; Oil v. Rowley, 69 Ill. 
469, 471. 


“Genus” 28 C. J. p 614. 


9. Webster D. [quot Smythe v. 
State, 17 Tex. A. 244, 251]. 


Rind? 350C. J.aDeal 4. 


10. Webster D. [quot Smythe v. 
State, 17 Tex. A. 244, 251]. 


“Sort” ante. 


Ll.) Smythe. vel (States aii hex. AS 
244, 251. 

12. Oil v. Rowley, 69 Ill. 469, 471. 

13. Humphrey’s Specific Homeo- 


pathic Medicine Co. v. Wenz, 14 Fed. 
DADO PA 


14. Humphrey’s Specific Homeo- 
ee SE Co. v. Wenz, 14 Fed. 
50, 7 


15. Specific: 
Allegations or averments: 
Generally see Pleading §§ 90-111. 
Of: 
Corporate existence see Corpora- 
tions § 2932. 
Negligence see Negligence §§ 652, 
Oday T2Z2. 23. 
Mass, sale of goods part of see Sales 
§§ 544, 546. 
Performance see Specific Perform- 
ance post. 


Policy see Insurance § 179. 


Statement of grounds for objection 
or exception see Appeal and Error 
§§ 689, 803; Criminal Law §§ 2199, 
3335, 3348; Trial [38 Cyc 13738— 
1388]. j 

Tax see Taxation [37 Cyc 714]. 


16. Webster D. [quot Peters v. 
Banta, 120 Ind. 416, 424, 22 NE 95 
(quot Hartford Steam Boiler Inspec- 
tion & Insurance Co. y. Firemen’s 
Mutual Insurance Co., (Conn.) 148 A 
135, 187)]; Louisville & N. R. Co. vy. 
Western Union Telegraph Co., 195 
Ala. 124, 71 S 118, 124, AnnCas1917B 
696; Emack vy. Campbell, 14 App. D. 
C. 186, 190; Western Union Tele- 


funds for a particular purpose;?° a particular, a 


graph Co. v. South & N. A. R. Co., 184 
Ala. 66, 62 S 788, 793. 

{a] “Generic” distinguished.—Re- 
public Casualty Co. v. Scandinavian- 
American Bank, 2 F. (2d) 113, 114. 

“Definite” 18 C. J. p 466. 

17. Webster New Int. D. [quot 
Hartford Steam Boiler Inspection & 
Insurance Co. v. Firemen’s Mutual 
Insurances Co.; (Conn) L148) AS Wei; 


igi bs 
18. Webster D. [quot Peters v. 
Banta, 120 Ind. 416, 424, 22 NE 95 


(quot Hartford Steam Boiler Inspec- 
tion & Insurance Co. v. Firemen’s 
Mutual Insurance Co., (Conn.) 148 
A 135, 137)]; Louisville & N. R. Co. 
v. Western Union Telegraph Co., 195 
Ala. 124, 71 S 118, 124, AnnCas1917B 
696; Western Union Telegraph Co. 
v. South & N. A. R. Co., 184 Ala. 66, 
62 S 788, 7938; Macon County v. Am- 
bercrombie, 184 Ala. 283, 63 S 985, 
986; Emack vy. Campbell, 14 App. D. 
C. 186, 190. 


“Limited” see Limit § 3. 
“Precise” 49 C. J. p 1320. 


19. Webster New Int. D. [quot 
Hartford Steam Boiler Inspection & 
Insurance Co. v. Firemen’s Mutual 
rons Co:, ‘(Conn:) 148 A 135; 


20. Webster D. [quot Peters vy. 
Banta, 120 Ind. 416, 424, 22 NE 95 
(quot Hartford Steam Boiler Inspec- 
tion & Ins. Co. v. Firemen’s Mutual 
Ins. Co. (Conn.) 148 A 185, 187)]: 
Western Union Telegraph Co. v. 
South & N. A. R. Co., 184 Ala. 66, 62 
S 788, 793. 


[a] Similar definition—‘“‘Tending 
to specify or to make particular.” 
Louisville & N. R. Co. v. Western Un- 
ion Telegraph Co., 195 Ala. 124, 71. S$ 
118, 124, AnnCas1917B, 696. 


21. Liscomb y. Eldredge, 20 R. I. 
335, 336, 38 A 1052; Republic Casualty 
Co. v. Scandinavian-American Bank, 
ZU C2a)) Ls 8 Aare 


22. Republic Casualty Co. v. Scan- 
Figo Ries ete Bam 902 SEs (2d) 


23. Smith v. McCoole, 5 Kan. 
713, 46 P 988, 989. ait oe 

“General” 28 C. J. p 608. 

24. Stratton v. Green, 45 Cal, 149, 
150 [quot State v. Moore, 50 Neb. 
88, 96, 69 NW 3878, 61 AmSR 538: 
State v. LaGrave, 23 Nev. 25, 28 41 
P 1075,-62 AmSR 764]. : 

25. “Appropriation” 4 C. J. p 1459, 


26. State v. Wallichs, 15 
610, 20 NW 110. Nera 


*By CAROLAN JEFFERSON WALSH (Specific—Specification inclusive). 


For later cases, developments and changes in the law see Annotations, 


Same title and section number, 


SPECIFIC—SPECIFICATION 


definite, a limited, a precise appropriation.27 


Specific conclusion.?* In parliamentary law,?® the 
report of a committee concluding with a resolution, 
or series of resolutions, or some other specific prop- 
osition.®° 


Specific lien.* A charge upon a particular piece 
of property, by which it is held for the payment or 
discharge of a particular debt or duty, in priority 
to the general debts or duties of the owner;?? a 
lien that attaches to certain property, or to some 
particular piece of property.*® 


Specific question. 
distinetly stated.*4 


Other phrases: “Any specific public use,”?* “spe- 
cifie cause,’’°® “specific eompensation,’?? “specific 
criminal offense,’’®’ “specifie denial,’?® “specific de- 
posit,”*° “specific description,”*! “specific devise,”*#2 
“specific documents,”*? “specific goods,”’*+ “specific 


A question specified, that is, 


[58-C.J.] 827 
anee,”’4” “specific legacy,”4® “specific or ascertained 
goods,”*® “specific pecuniary legacy,”®° “specifie re- 
pairs,” “specific statement,”®? and “specific trade- 
mark.’’58 

SPECIFICALLY.** In a specific manner; 
plicitly; particularly; definitely.55 


ex- 


Phrases: “Not hereinbefore specifically disposed 
of,”°° “property which is not specifically devised or 
bequeathed,”®* “specifically charged,”®’ “specifically 
denies that plaintiff offered to perform ne ee Oe 
“specifically devised,”®° “specifically insured,”®! and 
“specifically seeured.’’&2 


SPECIFICATIO. Literally “A making of form; 
a giving of form to materials.” In the civil law, 
the mode of acquiring property through which a 
person, by transforming a thing belonging to an- 
other, especially by working up his materials into 
a new species, becomes proprietor of the same.°3 


gravity,”*> “specifie injury,”*® 


27. State v. Moore, 50 Neb. 88, 97, 
69 NW 373, 61 AmSR 538; State v. 
Wallichs, 16 Neb. 679, 680, 21 NW 397, 
12 Neb. 407, 408, 11 NW 860. 


28. “Conclusion” 12 C. J. p 387. 


29. Generally see Parliamentary 
Law 46 C. J. p 1376. 


30. Cushing’s Manual [quot Mat- 
ter of Matthews, 59 App. Div. 159, 
163, 69 NYS 2038]. 


31. “Special lien” see Liens § 7. 


32. Rohrbach vy. Germania F. Ins. 
Co.; 62 Ney. 47, 56, 20! AmR 451. 

[a] Mortgage is “specific lien” 
which attaches by virtue of contract 
of parties concerned. Dikeman_v. 


Jewel Gold Mining Co., 13 F. (2d) 
118. 
“Wortegage’ and “lien” distin- 


guished see Liens § 12. 

33.° (Grossi vy. Daly, 5 Daly GN. Y:) 
540, 546. 

34. Cummings v. Taylor, 21 Minn. 
366, 369. 

35. State v. Hewitt Land Co., 74 
Wash. 573, 582,,134 P 474. 

36. Elliott v. Duchess Mill, 
Je 0963.0 967. 

37. Macon County v. Abercrombie, 
184 Ala. 283, 68 S 985, 936. 


“Compensation” 12 C. J. p 229. 


95 L. 


28. In re Shull, 221 Mo. 623, 121 
Sw_10, 1ij°133) AmSR 496. See gen- 
erally Criminal Law § 1; and par- 


ticular criminal titles. 

39. Illinois Steel Co. v. Paczocha, 
139 Wis. 23, 119 NW 550, 554. See 
also Pleading § 331. 

40. See Banks and Banking § 307 
note 7 [a]. See also Deposit 18 C, 
J. p 559; Depositaries § 2; Deposits 
in Court § 1 et seq. 

“Deposit for specific purpose” see 
Banks and Banking § 307. 

41. Onondaga Water Service Cor- 
poration vy. Crown Mills, 230 NYS 691, 
708. 


42. See Wills [40 Cye 1878]. 
43. White v. Spafford, [1901] 2 K. 
B. 241, 247; Graves v. Heinemann, 


ESE te, Ln: 

“Document” 19 C. J. p 382. 

44, Eastern Rolling Mill Co. v. 
Michlovitz, (Md.) 145 A 378, 384; In 


Wait, [1927] 1 Ch. 606; In re Wait, 
11926] i on 962; Kursell v. Timber 


“specific 


insur- 


Operators and Contractors, Ltd., 95 
TE Ise ake ABP EON) lye 


“Goods” 28 C. J. p 720. 


45. See Gravity 28 G. J. p 825 text 
and note 42, 


_46. Oilmen’s Reciprocal Ass’n_ v. 
Youngblood, (Tex.) 297 SW 255, 257; 


Texas Employers’ Ins. Assoc. v. 
Lemons, (Tex. Civ. A.) 33 SW (2d) 
251, 253; Maryland Casualty Co. v. 


Hee (Tex. Civ. A.) 29 SW (2d) 458, 
60. 


ATnjury oe) Crd ap) Olle. 
47. See Insurance § 179. 
48. See Wills [40 Cyc 995, 1869]. 


49. Eastern Rolling Mill Co. v. 
Michlovitz, (Md.) 145 A 378, 384; 
Cassinelli v. Humphrey Supply Co., 
43 Nev. 208, 183 P 523, 525. 


50. Harlan’s Trustee v. 
(Ky.) 14 SW (2d) 397, 398. 


51. L’Huilier v. City of Fitchburg, 
246 Mass. 349, 141 NE 122, 123; Albro 
v. City of Fall River, 175 Mass. 590, 
593,56 NE 894; Bigelow v. City Coun- 
ceil of City of Worcester, 169 Mass. 
390, 48 NE 1, 2 


52. Webster D. [quot Peters v. 
Banta, 120 Ind. 416, 424, 22 NE 95]; 
Louisville & N. R. Co. v. Western Un- 
ion Telegraph Co., 195 Ala. 124, 71 S 
118, 124, AnnCas1917B 696; Western 
Union Telegraph Co. v. South & N. A. 
R. Co., 184 Ala. 66, 62 S 788, 7938. 


53. Re Noelle, 49 CanLJ 758, 14 
DomLR 385, 388, 13 HastLR 366. 


54. See Specific ante. 

55. Straton v. Hodgkins, (W. Va.) 
155 SE 902 [cit Funk & Wagnall D.; 
Century D.]. 

[a] “Specially” not synonymous. 
—Maguire v. Wm. Grettenberg Grain 
Co., 193 Iowa 23, 26, 186 NW 644. 


“Definitely” 18 C. J. p 466. 
“Particularly” 46 C. J. p 1388. 
56. Straton v. Hodgkins, (W. Va.) 


155 SE 902; Roberts v. Cooke, 16 Ves. 
Jr. 451, 453, 33 Reprint 1055. 


57. In re Hawgood’s Estate, 37 S. 
D. 565, 159 NW 117, 122. 


58. Flaum v. Wallace, 103 
296, 312, 9 SE 567. ~— 


[a] “Expressly charged” synony- 
mous.—With reference to a charge 
which a married woman was allowed 
to make on her separate estate, 
“specifically charged’? was construed 


Harlan, 


Nee: 


SPECIFICATION.®+ 


[§ 1] A. In General—l. In 


as synonymous with ‘“ ‘expressly 
charged,’”’ and not that the charge 
must be upon specific property. 
Flaum v. Wallace, 103 N. C. 296, 312, 
9 SE 567. 


59. Maguire v. Wm. Grettenberg 
ies Co., 193 Iowa 23, 26, 186 NW 
4, 


60. Homer vy. Shelton, 2 Metc. 
(Mass.) 194, 208. 
61. Hartford Steam Boiler In- 


spection & Insurance Co. v. Firemen’s 
Mutual Insurance Co., (Conn.) 148 A 
135, 137; Firemen’s Fund Ins, Co. v. 
Western Refrigerating Co., 162 Ill. 
322, 325, 44 NE 746. 


62. Republic Casualty Co. v. Scan- 
dinavian-American Bank, 2 F. (2d) 
i}. 


63: Blacks Ls .D; 
Rom. Li: § 2713; 


[a] 


[cit Mackeldey 


It is acquisition or ownership 
of a new species. It differs mate- 
rially from our law. South Austra- 
lian Ins. (Coy ve" Randell. Ik: bres Meanie. 
LOL) 105; (6 Moore. BiiCy Nops.e4, ae 
Reprint 755. 


64. Specification: 

In application for patent see Patents 
§§ 150-169. 

Of errors: 4 
For writ of certiorari see Certiorari 

§ 200. 

In briefs see Appeal and Error §§ 
1588-1590. 

In notice of appeal see Appeal and 
Error § 1330. 

On appeal or error see Appeal and 
Error §§ 1502-1543; Criminal 
Law §§ 3475-3477. 

Relied on for new trial see New 
Trial §§ 288, 310-325, 340. 

Of grounds of demurrer see Plead- 
ing §§ 521-529. 

Of interlocutory judgments or orders 
in notice of appeal see Appeal and 
Error § 1328. 

Of items on confession of judgment 
in justice’s court see Justices of 
the Peace § 288. 

Of objections in opposition to dis- 
charge see Bankruptcy §§ 672-684. 

Of return day in: 

Civil process see Process § 36. 

Writ of error, citation or notice see 
Appeal and Error §§ 1295, 1307. 

Of termini of railroad see Railroads 

5. 


828 [58 C.J.] 
Singular Form. “Specification” is a term that has 
been defined as meaning a definite or formal men- 
tion of particulars;**® an act of specifying, or mak- 
ing a detailed statement, or the statement so made ;°° 
distinct notation; determination by a particular 
mark of distinction; particular mention.®* 

Applied to pig iron®’ the term refers to the chem- 
ical analysis of the iron.®® 

[§ 2] 2. In Plural Form.” “Specifications” is a 


term that has been used as referring to a particular 
and detailed account of a thing;*! a particular or 


detailed statement of the various elements in- 
volved; a written instrument containing an exact 


and minute description, account, or enumeration of 
particulars.7? 

With reference to machinery. As used in a con- 
tract for machinery the term ordinarily means a 


65. Century D. [quot Carroll v. 
Melville Shoe Corp., 272 Fed. 49, 55]j. 


Of patent as subject of copyright see 


SPECIFICATION 


specifie and detailed description of the thing to be 
furnished or of the work to be done.** 


With reference to public improvements. The term 
in this connection has been construed to mean a 
detailed statement of the character of the improve- 
ments which are to be done.‘® 


Phrases: “Specifications shall be furnished by 
the seller,”7® and “to be built in accordance with 
specifications heretofore agreed upon.”* 


[§ 3] B. In Civil Law. A method of acquiring 
property, when without the accession of any other 
material, that of another person which has been 
used by the operator innocently, has been convert- 
ed by him into something specifically different in 
the inherent and characteristic qualities, which iden- 


bilitayaaltteatie 


[b] With reference to motor car 
to be built the term by its common 


[a] “As a specification of one’s 
requirements.”—Century Dp. [quot 
Carroll v. Melville Shoe Corp., 272 F. 
49, 55]. 


66. Century D. [quot Carroll v. 
Melville Shoe Corp., supra]. 
67. Walker D. [quot Seward v. 


Miller, 6 HowPr (N. Y.) 312]. 
Goin Tronvass CG. Ja Dios. 
eBiotivony 45 Cred apa s0y 
69. Dominion Radiator Co., Ltd. v. 
Steel Co. of Canada, 43 Ont. L. 356, 
361. See also Customs Duties § 32 
text and note 11. 
70. Specifications: 
Character of, in advertising for bids 
see Counties § 244 
Claims construed by see Patents § 
Deviation from, in construction of 
drains see Drains § 156. 
In architecture see Building and Con- 
struction Contracts § 4. 
In military iaw practice see Army 
and Navy § 176. 
Lien of architect for preparation of 
see Mechanics’ Liens § 58. 
Material changes in, as effecting dis- 
charge of surety see Building and 
Construction Contracts § 197 text 
and notes 31—41. 


Copyright and Literary Property § 
size 


in contracts for mate- 


Reference to, 
rials and services see Mechanics 
Liens § 123 text and notes 10, 11. 

Skill in preparation of see Architects 
§ 24, 

71. Bouvier L. D. [quot Gilbert v. 

WU. Slt) Cly 28,34 (\CquotlySupernizor 


Incinerator Co. v.- Tompkins, (Tex. 
Cive Ale (SWe C2a) e3S1a T3896) is 
72. Black L. D. [quot Jenney v. 


Des Moines, 103 Iowa 347, 350, 72 NW 
550]. 


“Plan” 48 C. J. p 1220. 


73. Worcester D. [quot Gilbert v. 
tS. 12Ct Cl. 28, 32 Giuot Superior 
Incinerator Co. v. Tompkins, (Tex. 
Civa cA.) Voda Sve C2) SSO les Gas 


[a] Letter specifying quality of 
materials and the mode of doing the 
work annexed to the contract may be 
sufficient as ‘specifications.’ Mec- 
Geragle v. Broemel, 53 N. J. L. 59, 61, 
20 A 857. 


74. Ingersoll-Rand Co. v. s : 
Fidelity & Guaranty Co., 92 N. J. L. 
408, 105 A 236, 237. 


fa] “Does not include the reserva- 
tion of title to the machinery.’’—In- 
gersoll-Rand Co. v. U. S. Fidelity & 
Sera Ty, Com G2ING Jie OS SLO bee 
36, 237 


al, 


and well known use means a designa- 
tion of particulars as to the manner 
in which it was to be built. State 
Bank of Freeport v. Cape Girardeau & 
CR, Co:57142 Mow As 6623955 S Widen 
1114. 

75. McCoy v. Randall, 222 Mo. 24, 
121 SW 31, 34. See also Municipal 
Corporations §§ 2426-2428. 


76. Owen Sound Wire Fence Co. 
v. U. S. Steel Products Co., 15 Ont 
WN 206. 

77. State Bank of Freeport v. Cape 
Girardeau & (CURRY Co, ai2 Mon 
G4 slates TSA Sliialals alalaby: 

78. Lampton v. Preston, 1:3. i. 


Marsh. (Ky.) 454, 462, 19 AmD 104. 


[a] “Such is the conversion of 
corn into meal, of grapes into wine, 
etc. Here although the meal pos- 
sesses no quality which the corn did 
not, yet it not only does not possess 
all the same qualities, but there is a 
difference in the name, the character, 
the solidity and every attribute which 
distinguishes one species from an- 
other.” Lampton v. Preston, 1 J. J. 
Marsh. (Ky.) 454, 462. 

[b] “Accession” distinguished.— 
Lampton v. Preston, 1 J. J. Marsh. 
(Ky.) 454, 462. 


Rights by accession generally see. 
Accession 1 C. J. p 382 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 846] 


ANALYSIS 


DEFINITION, NATURE, PURPOSES [sub-analysis p 829] 


. AVAILABILITY OF REMEDY [sub-analysis p 830] 


. PERSONS ENTITLED TO ENFORCE PERFORMANCE ([sub-analysis p 831] 


PERSONS AGAINST WHOM PERFORMANCE MAY BE ENFORCED [sub-analysis p 832] 


. CONTRACTS ENFORCEABLE [sub-analysis p 832] 
. GOOD FAITH AND DILIGENCE [sub-analysis p 838] 


. JURISDICTION AND VENUE [sub-analysis p 840] 


TIME TO SUE, LIMITATIONS, AND LACHES [sub-analysis p 840] 


. PARTIES [sub-analysis p 841] 

. PROCESS AND APPEARANCE [sub-analysis p 841] 
. INJUNCTIONS [sub-analysis p 841] 

. RECEIVERS [sub-analysis p 841] 

. DEPOSIT IN COURT [sub-analysis p 841] 

: SURVEY [sub-analysis p 841] 

. PLEADING [sub-analysis p 842] 


_ EVIDENCE ([sub-analysis p 843] 


DISMISSAL BEFORE HEARING [sub-analysis p 844] 


TRIAL OR HEARING [sub-analysis p 844] 


. REFERENCE [sub-analysis p 844] 

. RELIEF [sub-analysis p 844] 

. JUDGMENT OR DECREE [sub-analysis p 845] 

. PERFORMANCE OR ENFORCEMENT OF DECREE [sub-analysis p 846] 


. APPEAL [sub-analysis p 846] 


COSTS [sub-analysis p 846] 


SUB-ANALYSIS 


I. DEFINITION, NATURE, PURPOSES [§{§ 1-3] p 846 


A. Definition [§ 1] p 846 
B. Nature and Purposes [§ 2] p 847 
C. Form of Remedy [§ 3] p 848 “s 


For latex cases, developments and changes in the law see Annotations, same title and section number. 
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II, AVAILABILITY OF REMEDY [{§§ 4-66] p 849 
A. In General [§§ 4-6] p 849 
1. Legal Essentials of Contract [§ 4] p 849 
2. Equitable Essentials [§ 5] p 849 
3. Other General Considerations [§ 6] p 850 
B. Existence and Adequacy of Other Remedies [§§ 7-12] p 852 
1. Existence and Adequacy of Remedy at Law [§§ 7-10] p 852 
a. In General [§ 7] p 852 
b. Rule Applied [§§ 8-10] p 853 
(1) Damages as Remedy [§ 8] p 853 
(2) Where Defendant Insolvent [§ 9] p 854 
(3) Defenses at Law [§ 10] p 855 
2. Other Remedy Provided by Statute [§ 11] p 855 
3. Adequate Remedy Provided in Contract [§ 12] p 855 
C. Discretion of Court [§§ 13-17] p 855, 
1. Statement of Rule [§ 13] p 855 
2. Limitations on Discretion [§ 14] p 859 
3. Relief Granted or Refused as Matter of Course [§ 15] p 863 
4. Application of Principle [§§ 16-17] p 864 
a. In General [§ 16] p 864 
b. In Cases of Unfairness and Hardship [§ 17] p 865 
D. Want of Mutuality [§§ 18-34] p 865 
1. Vagueness of Rule as Commonly Stated [§ 18] p 865 
2. Mutuality of Remedy [§§ 19-31] p 866 
a. In General [§ 19] p 866 
b. cise and Extent of Rule [§§ 20-24] p 867 
(1) In General [§ 20] p 867 
(2) Time When Mutuality Must Exist [§§ 21-22] p 868 
(a) In General [§ 21] p 868 
(b) Time of Perfection of Vendors Title [§ 22] p 868 
(3) Lack of Mutuality Because of Defendant’s Default [§ 23] p 869 
(4) Lack of Mutuality Because of Defendant’s Constructive Fraud [§ 24] p 869 
ce. Applications of Rule [§§ 25-29] p 870 
(1) In General [§ 25] p 870 
(2) Infant Plaintiff [§ 26] p 870 
(3) Married Woman Plaintiff [§ 27] p 870 
(4) Plaintiff's Promise Unenforceable by Decree [§ 28] p 871 
(5) Contracts Terminable by Plaintiff [§ 29] p 873 
d. Effect of Performance or Tender [§ 30} p 874 
e. Jurisdiction Taken Because Defendant Entitled to Remedy [§ 31] p 876 
3. Memorandum Not Signed by Plaintiff [§ 32] p 877 
4. Mutuality of Obligation [§§ 33-34] p 878 
a. In General [§ 33] p 878 
b. Unilateral Contracts [§ 34] p 880 
E. Decree Nugatory or Enforcement Ineffectual or Not Beneficial [§§ 35-44] p 881 
1. In General [§ 35] p 881 
2. Contract Terminable at Will of Parties [§§ 36-38] p 881 
a. In General [§ 36] p 882 
b. Partnerships at Will [§ 37] p 882 
e. Contracts To Take Shares in Joint Stock FOES [$ 38] p 882 
3. Performance Impossible [§§ 39-44] p 882 
a. In General. [§ 39] p 882 
b. Performance Involving Act or Assent of Person Not Party to Contract [6 40] p 884 
e. Title Wanting or Defective [S§ 41-43] p 886 
(1) In General [§ 41] p 886 


For later cases, developments and changes in the law see Annotations, same title and section number 
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(2) Subsequent Bona Fide Purchaser [§ 42] p 888 
(3) Title Acquired or Perfected after Contract [§ 43] p 889 
d. Where Term of Contract Has Expired [§ 44] p 889 
F. Enforcement Inconvenient or Difficult [§ 45] p 889 
G. Enforcement Inequitable or Involving Hardship [§§ 46-53] p 890 
1. In General [§ 46] p 890 
2. Balance of Convenience [§ 47] p 893 
3. Subsequent Events or Change in Circumstances [§ 48] p 894 
4. Performance Involving Forfeiture [§ 49] p 896 
5. Enforcement Resulting in Breach of Trust [§ 50] p 897 
6. Injustice to Third Persons [§§ 51-52] p 897 
a. In General [§ 51] p 897 
b. Vendor’s Prior Contract [§ 52] p 898 
7. Detriment to Publie [§ 53] p 899 
H. Enforcing Partial Performance [§§ 54-64] p 899 
1. In General [§ 54] p 899 
2. Defects in Quality or Quantity of Estate Contracted for [§§ 55-59] p 900 
a. In General [§ 55] p 900 
b. Abatement from Purchase Price [§§ 56-59] p 901 
(1) In General [§ 56] p 901 
(2) Where Compensation Difficult To Estimate [§ 57] p 904 
(3) In Case of Great Deficiency [§ 58] p 904 
(4) In Case of Knowledge of Vendee [§ 59] p 904 ° 
3. Refusal of Wife To Relinquish or Convey Dower or Statutory Estate [§§ 60-62] p 905 
a. In General [§ 60] p 905 
b. Abatement of Price or Indemnity [§§ 61-62] p 906 
(1) In General [§ 61] p 906 | 
(2) Manner and Amount of Indemnity or Abatement TS 62] p 908 
4. Refusal of Husband To Relinquish or Convey Curtesy or Statutory Estate [§ 63] p 908 
5. Refusal of Wife To Release or Convey Homestead [) 64] p 908 
I. Waiver or Abandonment of Right [§§ 65-66] p 909 
1. In General [§ 65] p 909 
2. Election of Inconsistent Remedy [§ 66] p 910 


IiI. PERSONS ENTITLED TO ENFORCE PERFORMANCE [§§ 67-82] p 911 
. In General [§ 67] p 911 
. Persons for Whose Benefit Contract Was Made [§ 68] p 912 
. Assignor [§ 69] p 913 
Assignee [§§ 70-73] p 913 

1. In General [§ 70] p 913 

2. Of Purchaser [§§ 71-72] p 913 

a. In General [§ 71] p 913 
b. Of Option To Purchase [§ 72] p 915 

3. Of Vendor [§ 73] p 915 
. Purchaser or Optionee [§ 74] p 916 
. Subpurchaser [§ 75] p 916 
. Vendor [§ 76] p 917 
. Mortgagee or Mortgagor [§ 77] p 917 
Heirs, Devisees, or Personal Representatives [§§ 78-80] p 917 
1. In General [§ 78] p 917 
2. Of Deceased Purchaser [§ 79] p 917 

3. Of Deceased Vendor [§ 80] p 918 

J. Agent or Principal [§ 81] p 919 
K. Trustee [§ 82] p 919 


for later cases, developments and changes in the law see Annotations, same title and section number 
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IV. PERSONS AGAINST WHOM PERFORMANCE MAY BE ENFORCED [§§ 83-94] p 920 
A. In General [§ 83] p 920 
B. Assignee or Assignor [§ 84] p 920 
C. Purchaser [§§ 85-87] p 921 
1. In General [§ 85] p 921 
2. Subsequent Purchaser [§§ 86-87] p 921 
a. In General [§ 86] p 921 
b. Bona Fide Purchaser [§ 87] p 923 
Vendor or Privy [§ 88] p 924 
Heirs, Devisees, or Personal Representatives [§§ 89-92] p 925 
= In General [§ 89] p 925 
. Of Deceased Vendor [§ 90] p 925 
5, Of Dececsed Purchaser [§ 91] p 927 
4. Of Insane Person [§ 92] p 927 
F. Husband or Wife of Party to Contract [§ 93] p 927 
G. Principal or Agent [§ 94] p 928 


V. CONTRACTS ENFORCEABLE [§§ 95-313] p 929 
A. Requisites and Validity [§§. 95-169] p 929 
1. In General [§ 95] p 929 
2. Certainty [§§ 96-105] p 930 
a. In General [§ 96] p 930 
b. In Particular Classes of Contracts [§§ 97-98] p 933 
(1) Contracts for Sale or Conveyance of Real Property [§ 97] p 933 
(2) Other Contracts [8 98] p 934 
e. As to Particular Matters [§§ 99-105] p 935 
(1) Parties [§ 99] p 935 
(2) Subject Matter [§ 100] p 935 


Bo 


(3) Consideration, Security, and Time of Payment or Performance [§§ 101-105] 


p 937 
(a) Price or Consideration [§ 101] p 937 
(b) Security [§ 102] p 938 
(c) Time for Payment or Performance [§§ 103-105] p 938 
aa. In General [§ 103] p 938 
bb. Failure To State Any Time [§ 104] p 939 
ec. Cure, Waiver, or Estoppel [§ ve a 939 
3. Completeness [§§ 106-117] p 940 
a. In General [§ 106] p 940 
b. Provision for Subsequent Contract [§ 107] p 941 
ce. In Particular Matters [§§ 108-117] p 941 
(1) Parties [§ 108] p 941 
(2) Subject Matter [§§ 109-115] p 941 
(a) In General [§ 109] p 941 
(b) Particular Designation or Description: [§§ 110-114] p 942 
aa. Boundaries [§ 110] p 942 
bb. Landmarks or Natural Features [§ 111] p 942 


ce. Occupation, Ownership, or Mode a Acquisition [§ 112] p 942 


dd. Quantity [§ 113] p 943 
ee. Town, County, and State [§ 114] p 943 
(ec) Alder by Subsequent Selection [§ 115] p 943 


(3) Consideration, Security, and Time for Payment or Performance [§§ 116-117] 


p 943 
(a) In General [§ 116] p 943 
(b) Time [§ 117] p 944 
4. Capacity and Character of Parties [§ 118] p 945 
5. Writing [§§ 119-121] p 946 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a. In General [§ 119] p 946 
b. Contract within Statute of Frauds [§§ 120-121] p 946 
(1) Oral Contract [§ 120] p 946 
(2) Written Contract [§ 121] p 946 
6. Consideration [§§ 122-125] p 947 
a. In General [§ 122] p 947 
b. Inadequate or Exorbitant Consideration [§§ 123-124] p 948 
(1) In General [§ 123] p 948 . 
(2) Rules for Determining Adequacy [§ 124] p 950 
¢. Sufficient Consideration [§ 125] p 950 
7. Fairness and Reasonableness [§§ 126-134] p 951 
a. In General [§§ 126-127] p 951 
(1) General Rule [§ 126] p 951 
(2) Unfairness in Obtaining Contract [§ 127] p 953 
b. Determination of Fairness and Reasonableness [§§ 128-130] p 954 
(1) In General [§ 128] p 954 
(2) Elements and Circumstances Considered [§ 129] p 955 
(3) Time as of Which Determination Made [§ 130] p 956 
e. Particular Instances or Classes of Contracts [§§ 131-134] p 957 
(1) Contracts Disposing of Entire Fortune or Future Acquisitions [§ 131] p 957 
(2) Employee’s Contract To Invent for Employer [§ 132] p 957 
(3) Contracts Not Providing Security for Deferred Payments [§ 133] p 957 
(4) Contracts of Fiduciaries [§ 134] p 957 
8. Reality of Consent [§§ 135-156] p 958 
a. In General [§ 135] p 958 
b. failure of Written Contract To Express Actual Agreement [§§ 136-141] p 958 
(1) In General [§ 136] p 958 ' 
(2) Variations from Undisclosed Intentions of Defendant [§ 137] p 959 
(3) Misapprehensions and Mistakes as to Effect or Meaning of Contract [§ 138] 
p 959 
(4) Intentional Omissions and Variations [§ 139] p 960 
(5) Immaterial Omissions and Variations [§ 140] p 961 
(6) Enforcement despite Material Omission or Variation [§ 141] p 961 
e. Mistake [§§ 142-145] p 961 : 
(1) Mutual Mistake [§ 142] p 961 
(2) Mistake of Defendant Alone [§ 143] p 961 
(3) Mistake of Law [§ 144] p 963 
(4) Immaterial Mistake [§ 145] p 963 
d. Misrepresentation, Concealment, or Fraud [§§ 146-154] p 963 
(1) In General [§ 146] p 963 
(2) Misrepresentations [§§ 147-152] p 965 
(a) In General [§ 147] p 965 
(b) What Constitutes [§ 148] p 965 
(ec) Reliance on Representations [§§ 149-150} p 967 
aa. Necessity of Reliance [§ 149] p 967 
bb. Right To Rely on Representations [§ 150] p 967 
(d) Materiality and Prejudice [§ 151] p 968 
(e) Representations Made by Third Persons [§ 152] p 969 
(3) Concealment and Nondiscloswre [§§ 153-154] p 969 
(a) In General [§ 153] p 969 
(b) Concealed Agency [§ 154] p 970 
e. Duress and Undue Influence [§ 155] p 971 
f. Intoxication [§ 156] p 971 
9. Legality [§ 157] p 971 
10. Alternative Stipulations [§ 158] p 973 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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834 [58 C.J.] SPECIFIC PERFORMANCE 


li. Options [§§ 159-162] p 974 
a. In General [§ 159] p 974 
b. Acceptance [§ 160] p 976 
e. Consideration [§ 161] p 977 
d. Under Seal [§ 162] p 979 
12. Contracts Subject to Conditions [§ 163] p 979 
13. Effect of Modification [§ 164] p 980 
14. Effect of Rescission or Termination [§ 165] p 980 
15. Effect of Provision for Liquidated Damages or Penalty [§§ 166-169] p 982 
a. In General [§§ 166-167] p 982 
(1) Penalties and Forfeitures [§ 166] p 982 
(2) Liquidated Damages [§ 167] p 982 é 
b. Determination of Intention [§ 168] p 984 
e. Effect of Election and Change in Position of Parties [§ 169] p 986 
B. Oral Contracts Partly Performed [§§ 170-232] p 986 
1. Rule Permitting Enforcement [§§ 170-186] p 986 
a. In General [§ 170] p 986 
b. Origin and Development [§ 171] p 987 
e. Basis of Rule [§ 172] p 988 
d. Contracts to Which Rule Ajplies [§§ 173-186] p 989 
(1) In General [§ 173] p 989 
(2) Contract Partly Oral and Partly Written [§ 174] p 989 
(3) Contracts of Corporations [§ 175] p 989 
(4) Contracts of Particular Characters [§§ 176-186] p 990 
(a) Contracts To Sell or Convey [§§ 176-177] p 990 
aa. In General [§ 176] p 990 
bb. Sale of Equitable Interest [§ 177] p 990 
(b) Leases [§ 178] p 990 
(c) Gifts [§§ 179-180] p 991 
aa. In General [§ 179] p 991 
bb. Charitable Gifts [§ 180] p 991 
(d) Hasements or Licenses [§ 181] p 991 
(e) Agreements To Exchange [§ 182] p 991 
(f) Partition Agreements [§ 183] p 991 
(g) Agreements To Mortgage [§ 184] p 991 
(h) Agreements To Devise [§ 185] p 992 
_G) Family Compromises or Arrangements [§ 186] p 992 
2. Part Performance [§§ 187-232] p 992 
a. In General [§ 187] p 992 
b. By Which Party Required [§ 188] p 993 
ce. Knowledge and Acquiescence of Other Party [§ 189] p 993 
d. Referability of Acts to Contract [§§ 190-192] p 994 
(1) In General [§ 190] p 994 
(2) Acts Prior or Preparatory to Contract or Performance [§ 191] p 996 
(3) Collateral Acts [§ 192] p 997 
e. Particular Acts as Part Performance [§§ 193-226] p 997 
(1) Preliminary Statement [§ 193] p 997 
(2) Acts of Vendor or Lessor [§ 194] p 998 
(3) Acts of Vendee, Lessee, or Donee [§§ 195-226] p 998 
(a) Marriage [§§ 195-196] p 998 
aa. In General [§ 195] p 998 
bb. Marriage with Other Acts [§ 196] p 999 
(b) Payment [§§ 197-200] p 999 
aa. In General [§ 197] p 999 
bb. Effect of Nonrecoverability of Payment Made [§ 198] p 1001 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cc. Payment with Other Acts [§ 199] p 1002 
dd. Form, Medium, and Sufficiency of Payment [§ 200] p 1002 
(c) Taking and Holding Possession [§§ 201-220] p 1002 
aa. In General [§ 201] p 1002 
bb. Possession in Connection with Payment or Improvements [§ 202] 
p 1004 
cc. Nature of Possession Required [§§ 203-214] p 1007 
(aa) Referability to Contract [§§ 203-206] p 1007 
aaa. In General [§ 203] p 1007 
bbb. Continuance of Possession Commenced Prior to 
Contract [§§ 204-206] p 1008 
(aaa) In General [§ 204] p 1008 
(bbb) In Connection with Acts Making Posses- 
sion Referable to Contract [§ 205) 
p 1009 
(cece) Possession of Tenant in Common Pur- 
chasing from Cotenants [§ 206] p 1010 
(bb) ELaclusiveness [§§ 207-208] p 1011 
aaa. In General [§ 207] p 1011 
bbb. Promisor as Lodger or Tenant of Promisee 
[§ 208] p 1011 
(ce) Consent of Promisor [§§ 209-210] p 1011 
aaa. In General [§ 209] p 1011 
bbb. Acts or Conduct Implying Consent [§ 210] p 1012 
(dd) Continuance or Abandonment [§ 211] p 1012 
(ee) Actual and Notorious-Character [§§ 212-214] p 1013 
aaa. In General [§ 212] p 1013 
bbb. Possession of Part of Premises; Sale of Distinct 
Parcels [§ 213] p 1013 
cece. Possession through Tenant or Other Third Person 
[§ 214] p 1014 
dd. Nature and Sufficiency of Improvements [§§ 215-220] p 1014 
(aa) Referability to Contract [§§ 215-216] p 1014 
aaa. In General [§ 215] p 1014 
bbb. Improvements on, or for Benefit ae Other Land 
[§ 216] p 1014 
(bb) Consent of Promisor [§ 217] p 1015 
(ce) Value and Permanency [§§ 218-219] p 1015 
aaa. In General [§ 218] p 1015 
bbb. Value Less than Value of Use and Occupation 
[§ 219] p 1016 
(dd) Possibility of Compensation in Damages [§ 220] p 1017 
(d) Rendition of Services [§§ 221-225] p 1017 
aa. In General [§ 221] p 1017 
bb. Services Not Measurable by Pecuniary Standard [§ 222] p 1018 
ee. Services in Connection with Other Acts [§ 223] p 1020 
dd. Referability to Contract [§ 224] p 1020 
ee. Continuance and Duration of Services [§ 225] p 1020 
(e) Irretrievable Abandonment of Right against Promisor [§ 226] p 1021 
f. Part Performance of Contracts of Particular Natwres [§§ 227-232] p 1021 | 
(1) Leases [§ 227] p 1021 
(2) Gift or Agreement To Give or Devise [§ 228] P 1021 
(3). Easement or License [§ 229] p 1022 
(4) Partition Agreement [§ 230] p 1022 
(5) Agreement To Give Mortgage [§ 231] p 1022 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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(6) Agreement To Exchange [§ 232] p 1023 
C. Subject Matter [§§ 233-313] p 1024 
1. Real Property [§§ 233-243] p 1024 
a. In General [§ 233] p 1024 
b. Particular Contracts [§§ 234-243] p 1025 
(1) In General [§ 234] p 1025 
(2) Exchange of Property [§ 235] p 1025 
(3) Lease [§ 236] p 1026 
(4) Partition Agreements [§ 237] p 1027 
(5) Contracts Relating to Sale and Conveyance [§§ 238-242] p 1027 
(a) In General [§ 238] p 1027 
(b) Right of Vendee [§ 239] p 1028 
(c) Right of Vendor [§ 240] p 1029 
(d) Title Bonds [§ 241] p 1031 
(e) Interests in Land [§ 242] p 1031 
(6) Reconveyance [§ 243] p 1032 
2. Personal Property [§§ 244-275] p 1032 
a. General Rule [§§ 244-249] p 1032 
(1) Statement of Rule [§ 244] p 1032 
(2) Particular Contracts [§§ 245-249] p 1034 
(a) Exchange of Property [§ 245] p 1034 
(b) Prize Contests [§ 246] p 1034 
(c) Sale [§§ 247-248] p 1034 
aa. In General [§ 247] p 1034 
bb. Right of Purchaser [§ 248] p 1035 
(d) Resale [§ 249] p 1035 
b. Exceptions [§§ 250-275] p 1035 
(1) In General [§ 250] p 1035 
(2) Where Plaintiff Has Put His Price on Article [§ 251] p 1036 
(3) Where Specifie Thing Is Desired [§§ 252-258] p 1036 
(a) In General [§ 252] p 1036 
(b) Chattels Having Sentimental Value [§ 253] p 1037 
(c) Unique or Rare Chattels [§ 254] p 1037 
(d) Vessels and Other Water Craft [§ 255] p 1037 
(e) Documents [§ 256] p 1037 
(f) Patent Rights and Copyrights [§ 257] p 1038 
(g) Trade-Marks [§ 258] p 1039 
(4) Where Similar Articles Cannot Readily Be Obtained Elsewhere [§§ 259-260] 
p 1039 
(a) In General [§ 259] p 1039 
(b) Convenience of Location [§ 260] p 1039 
(5) Where Damages Cannot Be Ascertained [§§ 261-264] p 1039 
(a) In General [§ 261] p 1039 
(b) Delivery in Installments [§ 262] p 1039 
(ec) Sale of Debt [§ 263] p 1040 
(d) Annuities [§ 264] p 1040 
(6) Stocks and Bonds [§§ 265-270] p 1040 
(a) Stocks and Bonds of Private Companies [§§ 265-269] p 1040 
aa. In United States [§§ 265-268] p 1040 
(aa) In General [§ 265] p 1040 
(bb) Stocks of Ascertainable Value; Procurableness; Ab- 
sence of Special Circumstance [§ 266] p 1041 
(cc) Stocks of Nonascertainable Value ; Nonprocurableness ; 
Spectal Circumstance [§ 267] p 1041 
(dd) As Giving Control of Corporation [§ 268] p 1043 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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bb. In England and Canada [§ 269] p 1043 
(b) Government Securities [§ 270] p 1043 
(7) Contracts Relating to Judgments [§ 271] p 1043 
(8) Miscellaneous Contracts Where Legal Remedy Is Inadequate [§ 272] p 1043 
(9) Where Defendant Occupies Fiduciary Relation [§ 273] p 1044 
(10) Where Contract Relates to Realty and Personalty [§ 274] p 1044 
(11) Relief Based on Mutuality of Remedy [§ a p 1044 
3. Arbitration or Valuation [§§ 276-278] p 1044 
a. General Rule [§ 276] p 1044 
b. Stipulation Subordinate or Unessential [§ 277] p 1045 
e. Defendant Estopped by Plaintiff’s Expenditures [§ 278] p 1046 
4. Building and Construction Contracts [§\ 279-286] p 1046 
a. General Rule [§ 279] p 1046 
b. Covenants To Repair or Rebwild [§ 280] p 1047 
e. Exceptions [§§ 281-286] p 1047 
(1) In General [§ 281] p 1047 
(2) Lessor’s or Lessee’s Covenant To Build [§ 282] p 1047 
(3) Definite Construction; Substantial Interest; Land Obtained from Complain- 
i ant [§§ 283-286] p 1047 
(a) In General [§ 283] p 1048 
_(b) Contract for Railroad Right of Way [S§ 284-285] p 1048 
aa. In General [§ 284] p 1048 
bb. Hardship or Public Inconvenience [§ 285] p 1049 
(¢) Contract for Street Railroad Use of Street [§ 286] p 1049 
5. Contracts Involving Continuous Acts [§§ 287-294] p 1049 
a. Statement of Rule [§ 287] p 1049 
b. Application to Particular Contracts [§§ 288-289] p 1050 
(1) Mining Contracts [§ 288] p 1050 
(2) Miscellaneous Contracts [§ 289] p 1051 
ec. Hxceptions [§§ 290-291] p 1051 
(1) Im General [§ 290] p 1051 
(2) Where Breaches of Contract Will Be Infrequent [§ 291] p 1051 
d. Railway Operating Contracts [§§ 292-294] p 1052 
(1) In General [§ 292] p 1052 
(2) To Maintain Station and Stop Trains Thereat [§ 293] p 1052 
(3) Other Operating Contracts [§ 294] p 1052 
6. Conveyances Enforceable as Contracts [§ 295] p 1052 
7. Gifts [§ 296] p 1053 
8. Insurance [§ 297] p 1054 
9. Loans, Advances, or Payment of Money [§ 298] p 1055 
10. Partnership [§ 299] p 1055 
11. Personal Services [§§ 300-302] p 1056 
a. General Rule [§ 300] p 1056 
b. Application to Particular Contracts [§§ 301-302] p 1057 
(1) Contracts of Business Employment [§ 301] p 1057 
(2) Other Contracts of Personal or Professional Service [§ 302] p 1058 
12. Security or Indemnity [§§ 303-306] p 1058 
a. Contract to Indemnify [§ 303] p 1058 
b. Contract To Pay Off Lien [§ 304] p 1059 
e. Contract To Give Mortgage [§§ 305-306] p 1059 
(1) Mortgage on Realty [§ 305] p 1059 
(2) Chattel Mortgage [§ 306] p 1059 
13. Separation Agreements [§ 307] p 1059 
14. Testamentary Disposition [§§ 308-313] p 1060 
a. In General [§ 308] p 1060 
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b. Remedy in Nature of Specific Performance [§%§ 309-313] p 1060 

(1) General Rule [§ 309] p 1060 

(2) During Life of Promisor [§ 310] p 1062 

(3) Contract To Devise or Bequeath to Child [§ 311] p 1063 
(4) Contract To Devise or Bequeath in Return for Care or Support [§ 312] p 1063 
(5) Contracts To Make Mutual Wills [§ 313] p 1063 


VI. GOOD FAITH AND DILIGENCE [§§ 314413] p 1063 
A. In General [§ 314] p 1063 
B. Fraud or Inequitable Conduct of Plaintiff Subsequent to Contract [§ 315] p 1064 
C. Ability, Readiness, and Willingness To Perform [§§ 316-322] p 1065 
1. In General [§ 316] p 1065 
2. Plaintiff’s Insolvency [§ 317] p 1067 
3. Title of Vendor or Lessor [§§ 318-322] p 1068 
a. In General [§ 318] p 1068 
b. Partial Failure [§ 319] p 1070 
ec. Title Such as Contract Calls For [§ 320] p 1070 
d. Purchaser’s Knowledge of Defects [§ 321] p 1070 
e. Waiver of Defects in Title [§ 322] p 1071 
D. Notice and Demand by Plaintiff [§§ 823-325] p 1071 
1. In General [§ 323] p 1071 
2. Demand for Conveyance [§ 324] p 1072 
3. Sufficiency of Notice and Demand [§ 325] p 1073 
E. Restoration of Status Quo [§ 326] p 1073 
F. Necessity of Performance [§§ 327-336] p 1073 
1. Conditions Precedent [§§ 327-335] p 1073 
a. In General [§ 327] p 1073 
b. Payment of Consideration [§§ 328-329] p 1074 
(1) In General [§ 328] p 1074 
(2) Claims of Third Persons [§ 329] p 1074 
. Personal Services [§ 330] p 1075 
. Improvements [§ 331] p 1075 
. Furnishing Abstract of Title [§ 332] p 1075 
. Options [§ 333] p 1075 
Performance by Assignee [§ 334] p 1076 , 
h. Performance Excused, Waived, or Impossible by Act of Defendant [§ 335] p 1076 
2. Breach of Essential Covenant [§ 336] p 1078 
G. Tender or Offer before Swit [§§ 337-351] p 1079 
1. Suit by Vendor [§§ 337-341] p 1079 
a. In General [§ 337] p 1079 
b. Sufficiency of Tender [S$ 338-339] p 1079 
(1) In General [§ 338] p 1079 
(2) Sufficiency of Deed [§ 339] p 1080 
ce. Waiver of Objections to Tender [§ 340] p 1080 
d. Tender Excused [{§ 341] p 1081 
2. Suit by Purchaser [§§ 342-351] p 1081 
a. In General [§ 342] p 1081 
b. Amount Unascertained [§ 343] p 1082 
e. Sufficiency of Tender [§§ 344-346] p 1083 
(1) In General [§ 344] p 1083 
(2) Conditional Tender [§ 345] p 1083 
(3) Keeping Tender Good [§ 346] p 1084 
d. Waiver of Objections to Tender [§ 347] p 1084 
e. Tender or Offer Excused [§§ 348-350] p 1084 
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(1) In General [§ 348] p 1084 
(2) Repudiation of Contract [§ 349] p 1085 
(3) Inability of Vendor To Perform [§ 350] p 1086 
f. Preparation and Tender of Deed by Purchaser [§ 351] p 1086 
H. Time for Performance by Plaintiff [§§ 352-405] p 1087 
1. In General; Time Not Essential [§ 352] p 1087 
2. Time as Material; Necessity of Diligence [§ 353] p 1088 
3. No Time Fixed in Contract [§ 354] p 1089 
4. Time As of Essence of Contract [§§ 355-374] p 1089 
a. In General [§ 355] p 1089 
b. Time Expressly Made Essential [§§ 356-361] p 1090 
(1) In General [§ 356] p 1090 
(2) Sufficiency of Language [§§ 357-361] p 1091 
(a) In General [§§ 357-358] p 1091 
aa. Language Sufficient [§ 357] p 1091 
bb. Language Insufficient [§ 358] p 1092 
(b) Forfeiture of Payments and Improvements [§§ 359-361] p 1092 
aa. In General [§ 359] p 1092 
bb. Election To Forfeit [§ 360] p 1093 
ce. Forfeiture Construed as Penalty [§ 361] p 1093 
ce. Time Essential by Implication [§§ 362-366] p 1094 
(1) In General [§ 362] p 1094 
(2) Nature of Property or Consideration [§ 363] p 1094 
(3) Purpose of Transaction [§ 364] p 1094 
(4) Unilateral Agreements [§§ 365-366] p 1094 
(a) In General [§ 365] p 1094 
(b) Options [§ 366] p 1095 
d. Time Made Essential by Notice [§§ 367-370] p 1096 
(1) In General [§ 367] p 1096 
(2) Necessity of Reasonable Notice [§ 368] p 1096 
(3) Notice of Immediate Abandonment [§ 369] p 1096 
(4) Notice before Default [§ 370] p 1096 
Excuses for Default with Respect to Time [§ 371] p 1097 
Extension of Time by Agreement [§ 372] p 1098 
Waiver of Time Limit [§ 373] p 1099 
Effect of Waiver or Extension [§ 3874] p 1100 
5. Time of Payment [§§ 375-376] p 1100 
a. In General [§ 375] p 1100 
b. Where Time Is Essential [§ 376] p 1102 
6. Furnishing Abstract of Title [§ 377] p 1103 
7. Time of Acquiring or Perfecting Title [S§ 378-386] p 1104 
a. In General [§ 378] p 1104 
b. When Contract To Be Performed [§ 379] p 1104 
c. Time As of Essence of Contract [§ 380] p 1104 
d. Time Not of Essence of Contract [§§ 381-386] p 1105 
(1) In General [§ 381] p 1105 
(2) Rescission by Purchaser [§ 382] p 1105 
(3) Perfecting Title Pending Suit [§ 383] p 1106 
(4) Before Trial or Decree [§ 384] p 1106 
(5) Continuance for Perfecting Title [§ 385] p 1107 
(6) After Final Decree [§ 386] p 1107 
8. Delay in Performance [§§ 387-405] p 1107 
a. In General [§ 387] p 1107 
b. No Time Fixed for Performance [§ 388] p 1108 
e. Delay as Indicating Abandonment [§ 389] p 1108 
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d. Mere Lapse of Time [§ 390] p 1108 
e. Prejudicial Change in Conditions [§§ 391-398] p 1108 
(1) In General [§ 391] p 1108 
(2) Where Party’s Purpose Fails [§ 392] p 1109 
(3) Evidence Lost or Obscured [§ 393] p 1109 
(4) Expenditures by Vendor or His Grantee [§ 394] p 1109 
(5) Rights Acquired by Third Persons [§ 395] p 1109 
(6) Change in Value [§§ 396-398] p 1110 
(a) Increase in Value [§ 396] p 1110 
(b) Decrease in Value [§ 397] p 1110 
(c) Depreciating Currency [§ 398] p 1111 
. Delay in Unilateral Agreements [§ 399] p 1111 
. Delay after Notice To Complete [§ 400] p 1111 
. Plaintiff Not in Default until Tender by Defendant [§ 401] p 1111 
. Purchaser or Lessee in Possession [§ 402] p 1111 
. Excuses for Delay [§§ 403-404] p 1112 
(1) In General [§ 403] p 1112 
(2) Delay Caused by Defective Tele [§ 404] p 1112 
k. Waiver of Delay [§ 405] p 1112 
I. Sufficiency of Performance [§§ 406-413] p 1112 
1. In General [§ 406] p 1112 
2. Substantial Performance [§§ 407-411] p 1113 
a. In General [§ 407] p 1113 
b. Title or Estate of Vendor [§§ 408-411] p 1114 
(1) Slight Defect in Quantity {§ 408] p 1114 
(2) Small Encumbrance, or Defect in Quality [§ 409] p 1115 
(3) Substantial Defect in Quantity or Estate [§ 410] p 1115 
(4) Substantial Encumbrance [§ 411] p 1115 
3. Sufficiency of Payment [§ 412] p 1115 
4. Sufficiency of Title [§ 413] p 1116 
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VII. JURISDICTION AND VENUE [(§§ 414-417] p 1118 
A. Jurisdiction [§§ 414416] p 1118 
1. In General [§ 414] p 1118 
2. Land Out of Jurisdiction [§ 415] p 1118 
3. Defendant Out of Jurisdiction [§ 416] p 1119 
B. Venue [§ 417] p 1119 


VIII. TIME TO SUE, LIMITATIONS, AND LACHES [§§ 418-433] p 1120 
A. Time To Sue [§ 418] p 1120 
B. Limitations [§ 419] p 1120 
C. Laches [§§ 420-433] p 1121 
1. In General [§ 420] p 1121 
2. What Constitutes [§§ 421-427] p 1121 
a. In General [§ 421] p 1121 
b. Mere Lapse of Time [§ 422] p 1122 
c. Delay by Grantee in Possession or His Grantor [§ 423] p 1123 ° 
. Delay after Repudiation or Forfeiture of Contract [§ 424] p 1124 
» Prejudicial Change in Conditions [§§ 425-426] p 1124 
(1) In General [§ 425] p 1124 
(2) Change in Value [§ 426] p 1125 
f. Failure To Prosecute Action [§ 427] p 1125 
3. Excuses for Delay [§§ 428-433] p 1126 
a. Delay Induced by Defendant [§ 428] p 112¢ 
b. Relationship between Parties [§ 429] p 1126 
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e. Ignorance of Rights [§ 430] p 1127 
d. Attempted Settlement [§ 431] p 1127 
e. Litigation by Plaintiff [§ 432] p 1127 
f. Incompetence [§ 433] p 1127 


IX. PARTIES [§§ 434-459] p 1127 
A. General Rules [§§ 434-440] p 1127 
1. In General [§ 434] p 1127 
2. Parties to Contract [§ 435] p 1127 
3. Persons Interested [§§ 436-437] p 1129 
a. In General [§ 436] p 1129 
b. Holder of Title, or Owner [§ 437] p 1130 
4. Joinder of Parties in General [§§ 438-439] p 1131 
a. Plaintiffs [§ 438] p 1131 
b. Defendants [§ 439] p 1131 
5. Bringing in New Parties; Intervention [§ 440] p 1132 
B. Particular Persons as Parties [§§ 441-459] p 1133 
1. On Assignment of Contract [§§ 441-443] p 1133 
a. Assignee [§ 441] p 1133 
b. Assignor [§ 442] p 1134 
e. Original Vendor [§ 443] p 1134 
. On Assignment of Purchase-Money Note [§ 444] p 1135 
. On. Subsequent Conveyance or Sale of Property or Interest [§§ 445-447] p 1135 
a. By Vendor [§ 445] p 1135 
b. By Purchaser; Subpurchaser [§ 446] p 1136 
e. Original Vendor as Party [§ 447] p 1136 
. On Enforcement of Judicial Sale [§ 448] p 1137 
. On Death of Party or Beneficiary [§§ 449-453] p 1137 
a. In General [§ 449] p 1137 
b. Of Purchaser [§§ 450-451] p 1138 
(1) In General [§ 450] p 1138 
(2) Personal Representatives [§ 451] p 1138 
e. Of Vendor [§§ 452-453] p 1139 
(1) In General [§ 452] p 1139 
(2) Personal Representatives [§ 453] p 1140 
6. Agent or Principal [§ 454] p 1140 
7. Creditors [§ 455] p 1141 
8. Husband or Wife [§§ 456-457] p 1141 
a. Husband [§ 456] p 1141 \ 
b. Wife [§ 457] p 1141 
9. Lienholders; Mortgagor or Mortgagee [§ 458] p 1142 
10. Trustee or Cestui Que Trust [§ 459] p 1143 
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X. PROCESS AND APPEARANCE [§ 460] p 1144 
XI. INJUNCTIONS [(§ 461] p 1145 

XII. RECEIVERS [( 462] p 1148 

XIII. DEPOSIT IN COURT [§ 463] p 1149 


XIV. SURVEY [§ 464] p 1150 
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XV. PLEADING [§§ 465-532] p 1150 
A. In General [§ 465] p 1150 
B. Bill, Complaint, or Petition [§§ 466-504] p 1150 
1. In General [§ 466] p 1150 
2. Mode and Form [§§ 467-468] p 1151 
a. Pleading with Double Aspect [§ 467] p 1151 
b. Joinder of Actions [§ 468] p 1152 
. Construction [§ 469] p 1152 
. Certainty and Definiteness [§ 470] p 1152 
. Venue [§ 471] p 1152 
. Parties [§ 472] p 1152 
. Averments as to Contract [§§ 473-482] p 1153 
. In General [§ 473] p 1153 
. Time and Place of Execution [§ 474] p 1154 
. Ability of Person To Contract [§ 475] p 1154 
Contract Made through or with Agent [§ 476] p 1154 
. Contracts within Statute of Frauds [§ 477] p 1154 
. Lerms of Contract [§§ 478-479] p 1156 
(1) In General [§ 478] p 1156 
(2) Identification of Property Covered [§ 479] p 1158 
g. Adequate Consideration, Fairness, Justness, and Reasonableness [§ 480] p 1159 
h. Legality of Contract [§ 481] p 1161 
i. Annulment or Abandonment of Contract [§ 482] p 1161 
8. Compliance with Contract [§§ 483-496] p 1161 
a. Occurrence of Conditions Precedent [§ 483] p 1161 
b. Plaintiffs Compliance [§§ 484-493] p 1161 
(1) In General [§ 484] p 1161 
(2) Performance [{§ 485] p 1162 
(3) Offer or Tender before Suit [§ 486] p 1162 
(4) Excuse for Failure To Allege Performance or Tender Performance [§ 487| 
p 1163 : 
(5) Readiness, Willingness, and Ability To Perform [§§ 488-493] p 1163 
(a) In General [§ 488] p 1163 
(b) In Lieu of Keeping Tender Intact [§ 489] p 1164 
(c) Prior to, or at Commencement of, Suit [§ 490] p 1164 
(d) In Lieu of Prior Tender [§ 491] p 1164 
(e) Title of Plaintiff Vendor [§ 492] p 1165 
(f) Form of Averment [§ 493] p 1165 
ce. Defendant’s Compliance [§§ 494-496] p 1166 
(1) Default of Defendant [§ 494] p1166 
(2) Defendant’s Ability To Perform [§§ 495-496] p 1166 
(a) In General [§ 495] p 1166 
(b) Character of Defendant’s Title [§ 496] p 1167 
9. Inadequacy of Legal Remedy [4 497] p 1168 
10. Laches [§ 498] p 1169 
11. Damages [§ 499] p 1169 
12. Value of Property [§ 500] p 1169 
13. Knowledge of Dower Interest [§ 501] p 1169 
14. Infringement of Homestead [§ 502] p 1169 
15. Fraud [§ 503] p 1169 
16. Prayer for Relief [§ 504] p 1170 
C. Cross Bill, Cross Complaint, or Counterclaim [§§ 505-506] p 1171 
1. In Action for Specific Performance [§ 505] p 1171 
2. To Obtain.Specific Performance [§ 506] p 1172 
D.° Answer or Plea [$$ 507-515] p 1172 
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1. In General [§ 507] p 1172 
2. Jurisdiction [§ 508] p 1173 
3. Adequate Remedy at Law [§ 509] paali7s 
4. Defense of Statute of Frauds [§ 510] p 1173 
5. Bona Fides of Purchase [§ 511] p 1173 
6. Vendor’s Title [§ 512] p 1173 
7. Setting up Different Contract [§ 513] p 1174 
8. Laches [§ 514] p 1174 
9. Other Matters of Defense [§ 515] p 1174 
E. Subsequent Pleadings [§ 516] p 1175 
F. Amendments to Pleadings [§§ 517-519] p 1175 
1. In General [§ 517] p 1175 
2. To Show Willingness and Ability To Perform [§ 518] p 1177 
3. To Ask for Damages [§ 519] p 1177 
G. Objections to Pleadings [§§ 520-524] p 1178 
1. Demurrer [§§ 520-522] p 1178 
a. In General [§ 520] p 1178 
b. General or Special [§ 521] p 1180 
e. Determimation [§ 522] p 1180 
2. Motion To Dismiss [§ 523] p 1180 + 
3. Motion To Make More Definite and Certain [§ 524] p 1180 
H. Issues, Proof, and Variance [§§ 525-532] p 1180 
1. Issues Raised and Matters To Be Proved [§ 525] p 1180 
2. Proof [§§ 526-527] p 1181 
a. In General [§ 526] p 1181 
b. Evidence Admissible under Pleadings [§ 527] p 1181 
3. Variance [§§ 528-532] p 1183 ; 
a. In General [§ 528] p 1183 
b. Liberal or Strict Application of Rule [§§ 529-532] p 1184 
(1) In General [§ 529] p 1184 
(2) fo Parol Contracts [§§ 530-531] p 1184 
(a) In General [§ 530] p 1184 
(b) Enforcement of Defendant’s Version of Contract [§ 531] p 1185 
(3) To Allow Partial Recovery [§ 532] p 1185 


XVI. EVIDENCE [(§ 533-566] p 1186 
A. Presumptions and Burden of Proof [§§ 533-542] p 1186 
. In General [§ 533] p 1186 
. Existence and Terms of Contract [§ 534] p 1187 
. Validity of Contract in General [§ 535] p 1187 
. Fraud or Mistake [§ 536] p 1187 
. Fairness of Contract, and Sufficiency and Adequacy of Consideration [§ 537] p 1188 
. Contracts within Statute of Frauds; Part Performance [§ 538] p 1188 
. Modification or Novation of Contract [§ 539] p 1189 
. Rescission, Cancellation, or Abandonment of Contract [§ 540] p 1189 
. Performance by Plaintiff [§ 541] p 1189 
10. Title of Vendor [§ 542] p 1190 
B. Admissibility [§§ 543-552] p 1190 
1. In General [§ 543] p 1190 
2. Existence, Execution and Delivery, Terms, and Construction of Contract [§§ 544-545 ] 
p 1192 
a. In General [§ 544] p 1192 
b. Surrounding Circumstances [§ 545] p 1193 
3. Validity of Contract in General [§ 546] p 1193 
4. Fraud, Mistake, or Unfairness [§ 547] p 1193 
5. Consideration [§ 548] p 1194 
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6. Part Performance of Contract within Statute of Frauds [§ 549] p 1194 
7. Rescission or Abandonment of Contract [§ 550] p 1194 
8. Performance by Plaintiff or Excuse for Nonperformance [§ 551] p 1194 
9. Title of Vendor [§ 552] p 1195 
C. Weight and Sufficiency [§§ 553-566] p 1195 
1. Existence and Terms of Contract and Right to Relief in General [§§ 553-560] p 1195 
a. Contracts Generally [§§ 553-554] p 1195 
(1) Statements of Rule [§ 553]-p 1195 
(2) Sufficiency of Evidence in Particular Cases [§ 554] p 1197 
b. Parol Contracts Relating to Land [§§ 555-556] p 1198 
(1) General Rules [§ 555] p 1198 
(2) Sufficiency of Evidence in Particular Cases [§ 556] p 1202 
Contracts To Devise [§ 557] p 1203 
Contracts To Adopt and Make Child Heir [§ 558] p 1205 
Parol Gift of Land [§ 559] p 1206 
Action on Lost Instrument [§ 560] p 1206 
2. Part Performance of Contracts within Statute of Frauds [§ 561] p 1206 
3. Validity and Fairness of Contract, and Reality of Consent [§ 562] p 1207 
4. Modification or Extension of Contract [§ 563] p 1209 
5 
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. Abandonment or Waiver, and Rescission of Contract [§ 564] p 1209 : 
. Performance, Good Faith, and Diligence of Plaintiff [§ 565] p 1210 
. Title of Vendor and Ability To Perform [§ 566] p 1211 


XVII. DISMISSAL BEFORE HEARING [§ 567] p 1212 


XVIII. TRIAL OR HEARING [§§ 568-572] p 1212 
A. In General [§ 568] p 1212 
B. Issues to Jury and Questions of Law and Fact [§ 569] p 1213 
C. Instructions to Jury [§ 570] p 1214 
D. Dismissal, Nonsuit, and Direction of Verdict [§ 571] p 1216 
K. Findings and Verdict [§ 572] p 1217 


XIX. REFERENCE [§ 573] p 1219 


XX. RELIEF [(§ 574-627] p 1220 
A. In General [§ 574] p 1220 
B. Enforcement, and Conformity to Terms, of Contract [§§ one e | p 1220 
. In General [§ 575] p 1221 
2. Property and Title [§ 576] p 1223 
3. Method and Terms of Payment and Amount Payable [§ 577] p 1223 
4. Terms and Form of Conveyance or Transfer [§ 578] p 1226 
C. Relief Authorized by Pleading and Proof in General [§ 579] p 1227 
D. Relief in Relation to Parties in General [§ 580] p 1229 
Ki. Alternative, Additional, and Incidental or Ancitlary Relief [§§ 581-613] p 1230 
1. In General [§ 581] p 1230 
2. Rescission of Contract and Restoration of Property in Liew of Specific ‘Perform- 
ance [§ 582] p 1231 
. Quieting Title and Canceling Deeds [§ 583] p 1232 
. Accounting [§ 584] p 1232 
. Injunction [§ 585] p 1233 
Discharge of Encumbrances in Connection with Specific Performance [§ 586] p 1234 
. Admeasurement of Dower [§ 587] p 1235 
. Vendor’s ee or Claim for Unpaid Purchase Price, Sale, and Redemption |§§ 588-589] 
p 1235 
a. In General [§ 588] p 1235 
b. Strict Foreclosure or Forfeiture and Redemption [§ 589] p 1237 
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9. Recovery of Rents and Profits Where Specific Performance Denied or Decree Therefor 
Not Complied with [§ 590] p 1238 


10. Damages or Compensation in Connection with Specific Performance [§§ 591-601] p 1238 
a. In General [§ 591] p 1238 


b. Delay in Conveying or Transferring Real Property; Injury to Freehold [§ 592] 
p 1240 

e. Taxes and Assessments [§ 593] p 1241 

d. 


Adjustment of Interest, Rents, and Profits [99 594-600] p 1242 
(1) In General [§ 594] p 1242 
(2) Tender of, or Setting Aside, Purchase Money [§ pa p 1243 
(3) Purchaser in Possession [§ 596] p 1243 
(4) Purchaser in Default [§ 597] p 1243 
(5) Vendor or Other Holder of Title in Default [§ 598] p 1244 
(6) Purchaser’s or Mortgagee’s Right to Interest [§ 599] p 1246 
(7) Deductions from Rents and Profits [§ 600] p 1247 
e. Abatement or Compensation for Deficiency or Defect [§ 601] p 1247 
11. Damages or Compensation on Denial of Specific Performance [§§ 602-613] p 1248 
a. In General [§ 602] p 1248 
b. Case One for Equitable Cognizance or Jurisdiction [§ 603] p 1250 
¢. Impossibility of Performance [§§ 604-605] p 1252 
(1) In General [§ 604] p 1252 
(2) Effect of Codes and Practice Acts [§ 605] p 1254 
Specific Performance Refused Because of Hardship or Impracticability [§ 606] p 1255 
. Specific Provision for Alternative Relief [§ 607] p 1255 
. Relief im Respect of Parties; against Whom Relief Given [§ 608] p 1256 
. Measure of Damages and Items Recoverable [\§ 609-610] p 1256 
(1) In General [§ 609] p 1256 
(2) Breach of Agreement To Sell or Transfer Property [§ 610] p 1257 
h. Compensation for Services, Hxpenditures, and Return of Price [§§ 611- 612] p 1259 
(1) In General [§ 611] p 1259 
(2) Parol Contracts or Gifts [§ 612] p 1262 
i. Lien for Compensation or Damages [§ 613] p 1263 
F. Relief in Lifetime of Promisor as to Agreement To Devise or Bequeath [§ 614] p 1264 
4}. Relief to Defendant [§§ 615-627] p 1264 
1. On Grant of Specific Performance [§§ 615-621] p 1264 
. In General [§ 615] p 1264 
Imposing Conditions Not Provided for by Contract in General [§ 616] p 1265 
. Damages Recoverable by Defendant [§ 617] p 1266 
. Relief in Respect of Expenditures and Advances by Defendant [§ 618] p 1266 
. Payment, or Seeurity Furnished, by Purchaser [§§ 619-620] p 1267 
(1) In General [§ 619] p 1267 
(2) Date for Payment [§ 620] p 1269 
f. Relief to Subsequent Purchaser from Vendor or to Other Interested Third Persons 
[§ 621] p 1269 
2. On Failure of Specific Performance [§§ 622-627] p 1270 
a. In General [§ 622] p 1270 
b. Rescission [§ 623] p 1270 
e. Restoration of Possession [§ 624] p 1270 
d. Quieting Title [§ 625] p 1271 
e. Return of Purchase Money and Reimbursement for Expenditures [§ 626] p 1271 
f. Damages [§ 627] p 1271 


Oo bh Do & 


oA TH 


XXI. JUDGMENT OR DECREE [§§ 628-629] p 1272 
A. In General [§ 628] p 1272 
B. Construction and Operation [§ 629] p 1273 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§1 1 


XXII. PERFORMANCE OR ENFORCEMENT OF DECREE [§§ 630-635] p 1274 
A. Performance [§ 630] p 1274 
B. Enforcement [§§ 631-635] p 1275 
1. In General [§ 631] p 1275 
2. Decree Vesting Title [§ 632] p 1276 
3. Directing Conveyance by Commissioner or Other Officer [§ 633] p 1277 
4, Proceedings To Enforce [§§ 634-635] p 1277 
a. In General [§ 634] p 1277 
b. Contempt Proceedings [§ 635] p 1278 


XXIII. APPEAL [§ 636] p 1279 


XXIV. COSTS [§§ 637-640] p 1280 


A. In General [§ 637] p 1280 

B. For or against Whom Imposed [§§ 638-640] p 1281 
1. In General [§ 638] p 1281 
2. As Affected by Fault of Parties [§ 639] p 1282 
3. As Affected by Tender or Absence of Tender [§ 640] p 1283 


Abatement of action or suit see Abatement and Revival 


§ 56 note 47 [c]. 


Cancellation or rescission of contract see Cancellation 


of Instruments 9 C. J. p 1154. 


Election of other remedy see Blection of Remedies 20 C. 
Vendor and Purchaser [39 Cyc 1997]. 


Sa eae 1 
Jurisdiction of suit: 


Beyond territorial limits see Courts § 125. 
By justice of peace see Justices of the Peace § 95: 
Reformation of contract see Reformation of Instru- 


ments 53 .C. J. p 901. 


Requisites, validity, and construction of contract: 


In general see Contracts §§ 43-592. 


et seq]. 


Revival of action or suit see Abatement and Revival §§ 


466, 494, 496. 
Specific performance: 


As relief in suit to reform see Reformatton of Instru- 


ments § 225. 


By executor or administrator see Executors and Ad- 


ininistrators § 627. F 
Compared with injunctive 
281, 307. 


Conclusiveness of decree of see Judgments § 1351. 


In admiralty see Admiralty § 94. 


Joined with other actions see Actions §§ 200, 250, 272. 
OL; 


Acceptance of tender see Accord and Satisfaction § 


20 note 3 [b]. 


[§ 1] A. Definition.1 


1. Injunction against breach of 
contract as specific performance of 
negative promise see Injunctions § 
281 notes 48, 49. 


2. See infra § 2 note 8. 


/ 3. Straus v. Yeager, 48 Ind. A. 448, 
93 NE 877; Cleland vy. Jerome B. 
Adken OilsCo,, i230Pae Co. 16: Rison 
v. Newberry, 90 Va. 513, 521, 18 SBE 
916. 


[a] Other definitions.—(1) Reme- 
dy of specific performance is to com- 
pel one violating his primary duty to 
do the very acts which his duty and 
the other party’s primary rights re- 
quired of him, such as performance 
of contract according to its terms. 
Stevens v. Palmour, (Tex. Civ. A.) 
269 SW 1057, 1059; Wilson v. Beaty, 
(Texc Civ, A.) 201) SWeb2 see 5l6 ene) 


relief see Injunctions §§ 


In its remedial aspect, spe- 
cific performance is an equitable remedy? which com- 


CROSS REFERENCES 


Award 


Specific Performance:—Continued 
Of :—Continued : : 
in condemnation proceedings see Eminent 


Domain § 538. 


Contract: 


Compositions see Compositions with Creditors § 118. 
Compromise see Compromise and Settlement § 70. 


Between husband and wife see Husband and Wife 
a §§ 262, 539. 
f: 


Alien see Aliens § 43 note 84 [a]. 
Broker see Brokers § 141. 


Decedent see Executors and Administrators § 
To convey land see Vendor and Purchaser [39 Cyc 1182 627. ; 
Foreign corporation see Corporations § 4108. 


Infant see Infants § 81. 


Marriage settlement see Husband and Wife § 


235. 


Married woman to convey separate estate see 


Husband and Wife §§ 652, 754. 


To: 


Sought to be rescinded see Cancellation of Instru- 


ments § 71. 


Adopt child see Adoption of Children § 27. 


Convey homestead see Homesteads § 329. 


Release ground rent see Ground Rents § 38. 


ments § 7 


Write book see Copyright and Literary Prop- 
erty § 62. 
Relation to reformation see Reformation of Instru- 


Suit for as pending action see Lis Pendens § 23, 


[By Harry Rosen] 


“Specific performance is a remedy for 
entorcing the equitable duties grow- 
ing out of the alleged agreement.” 
Smith v. Bradhurst, 18 Misc. 546, 549, 
41 NYS 1002. 


[b] In respect of sufficiency of 
performance of contract, specific per- 
formance is: (1) The actual accom- 
plishment of a contract by a party 
bound to fulfill it. Comer v. Bank- 
head, 70 Ala. 498, 490 [quot Bouvier 
i. ID.) Diamona: Stater iron. Coma: 
Podd,16 Deli Che 163; 1 76,utsebely sie 
14 A 27; Burton v. Vessels, 5 Del. Ch. 
568, 572; Connaway v. Wright, 5 Del. 
Ch. 472, 474; Guadalupe County Bad. 
of Education vy. O’Bannon, 26 N. M. 
606, 195 P 801; Municipal Gas Co. v. 
Lone Star Gas Co., (Tex. Civ. A.) 259 
SW 684 [aff 117 Tex. 331, 3 Sw (2d) 
790, 58 ALR 797]; Rison v. Newber- 


DEFINITION, NATURE, PURPOSES 


pels the performance of a contract in the precise 
terms agreed on,* or such a substantial performance 


ry, 90 Va. 513, 18 SE 916, 919 [quot 
Bouvier L. D.]. (2) The perform- 
ance of a contract in the precise 
terms agreed on. Diamond State Iron 
Co. v. Todd, 6 Del. Ch. 163, U6 5= eS 
Del. 372, 14 A 27; Burton v. Vessels, 
5 Del. Ch. 568, 572; Connaway v. 
Wright, 5 Del. Ch. 472, 474: Rison 
v. Newberry, 90 Va. 513, 18 SE 916, 
919 [quot Burrill L. D.]. (8) Strict 
performance. Diamond State Iron 
Conw.-Todds Cael eh, s168 01 765N 16 
Delo 3%2) 14 A 272) Burton sve veces 
sels, 5. Del) Ch. 568, 572; Connaway 
v. Wright, 5 Del. Ch. 472, 474; Rison 
v. Newberry, 90 Va. 513, 18 SH 916, 
919 [quot Burrill L. D.]. (4) “The 
phrase may mean . - in the givy- 
en case (aS where the exact fulfill- 
ment of an agreement according to 
its letter by the party is not practica- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Pasol a] 


as will do justice between the parties under the cir- 
It is a means of compelling a party 
to do precisely what he ought to have done without 


cumstances.‘ 


being coerced by a court.® 
[§ 2] B. Nature and Purposes. 


is that, by compelling the parties 


things they have agreed to do, more complete and 
perfect justice is attained than by giving damages 
of It was not recognized at 
common law,‘ it being purely an equitable remedy,’ 
presenting a purely equitable controversy,® and is 


for a breach of contract.® 


ble), not literal, but substantial per- 
formance, or such a performance as 
will do justice between the parties 
under the circumstances.’ Conna- 
way v. Wright, 5 Del. Ch. 472, 474. 


[ec] Specific performance distin- 
guished from redemption.—‘‘Specific 
performance enforces a contract by 
giving a party something to which he 
had not title before. Redemption 
Bives a party nothing new, but en- 
forces his right to repurchase his 
own, incumbered for a debt. Redemp- 
tion restores the parties to their for- 
mer rights of property. Specific per- 
formance gives them new rights of 


property.” Per Ryan, C.. J.,, in Wil- 
liams v. Williams, 50 Wis. 311, 316, 
6 NW 814. 

Specific performance and injunc- 


tions compared see Injunctions § 281. 


4 McKennan y. Mickelberry, 242 
Til. 117, 89 NE 717; Sugar v. Froeh- 
Heh. 229, Le 397,.) 82.) Ney 4457 4165 


Straus v. Yeager, 48 Ind. A. 448, 93 


NE 877; Cleland v. Jerome B. Aiken 
Oil Co., 23 Pa. Co. 1, 6; Rison v. New- 
DeErEya 90 Via OLS, Dade ks Sieh O16: 


5. Guadalupe County Bd. of Edu- 
cation v. O’Bannon, 26 N. M. 606, 195 
P 801, 803; Municipal Gas Co. v. Lone 
Star Gas Co., (Tex. Civ: A.) 259 SW 
684 [afl 117 Tex. 331, 3 SW (2d) 790, 
Don AwEve ot ill. 


[a] “A decree for specific per- 
formance is nothing more or less than 
a means of compelling a party to do 
precisely what he ought to have done 
without being coerced by a court.” 
Rindge v. Baker, 57 N. Y. 209, 214, 
15 AmR 475. 


6. Stevens v. Palmour, (Tex. Civ. 
A.) 269 SW 1057; Wilson v. Beaty, 
(Tex. Civ. A.) 211 SW 524. 


[a] “®he end in view should be, 
primarily, the protecting the plain- 
tiff, but the equities of the plaintiff 
must also be protected; the supreme 
object being the attainment of exact 
and complete justice between the par- 
ties.” Stevens v. Palmour, (Tex. Civ. 
A.) 269 SW 1057, 1059. 


[b] Specific performance produces 
as a practical result, a more complete 
and rounded justice than mere money 
damages. McCall v. Atchley, 256 Mo. 
39, 164 SW 593, 597 [quot Beheret v. 
Myers, 240 Mo. 58, 77, 144 SW 824, 
830]. 


7. Schaefer v. United Bank, etc., 
Co., 104 Cal. A. 685, 286 P 723. 
8. Ariz.—Strahan v. Haynes, 33 


Ariz. 128, 262’ P 995. 

Cal.—Glock v. Howard, etc., Co., 123 
Cal. 1, 55 P 713, 69 AmSR 17, 43 LRA 
199; Schaefer v. United Bank, etc., 
Co., 104 Cal. A. 635, 286 P 723; Rock- 
Hillevan warker, 22 Cali A. 367, 1845 Ph 
720. 

Del. Old Time Petroleum 
Turcol, (Ch.) 153 A 562. 


Ill. Sugar v. Froelich, 229 Ill. 397, 
82 NE 414. 


Cone Va 


id The foundation 
of a suit for the specifie performance of a contract 
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to do the very 


Ind.—Strauss vy. Yeager, 48 Ind. A. 
448, 93 NE 877. 

Iowa.—Crom v. Henderson, 182 
Towa 89, 165 NW 397; Reiger v. Tur- 
ley, 151 Iowa 491, 131 NW 866. 


a. Pract, Vea OWlCCoy 128 laaweo 0s 
54 S. 11012, 


Me.—Brown vy. Boston, etc., R. Co., 
106 Me. 248, 76 A 692. 


Md.—Adamstown Canning, etc., Co. 
v. Baltimore, etc., R. Co., 137 Md. 199, 
112 A 286. : 


Mo.—Fidelity Loan Securities Co. 
Ve LOOre, | 280 EMG: 3155 2171 Sw 286: 
Fisher v. Davidson, 271 Mo. 195, 195 
SW 1024, LRAI1917TF 692. 


Okl.—Dobler v. Smith, 147 Okl. 20, 
294 P 1089; Adams v. McGraw, 99 
Okl. 65, 225 P 980. 


Pa.—Cleland y. Jerome B. Aiken 
Ole CovmZsm ec © Onl 


Tex.—Municipal Gas Co. v. Lone 
Star Gas Co., 259 SW 684 [aff 117 Tex. 
331, 3 SW (2d) 790, 58 ALR 797]; Ste- 
vens v. Palmour, (Civ. A.) 269 ,SW 
1057, 1059; Wilson v. Beaty, (Civ. A.) 


211 SW 524; Burnett v. Mitchell, 
(Civ. A.) 158 SW 800. 
Va.—Rison v. Newberry, 90 Va. 


518, 521, 18 SE 916. 


Wash.—Lewis v. Wellard, 62 Wash. 
590, 114 P 455. é 


“The remedy of specific perform- 
ance is one well established in courts 
of equity.” Stevens v. Palmour, su- 
pra. 

“Such actions are of equitable cog- 
nizance.” Sehaefer v. United Bank, 
ete.) Cor, 104 Cal. An 6385,2.236) B-723; 
725; Fidelity Loan Securities Co. v. 
Moore, 280 Mo. 315, 217 SW 286 (ex- 
cept in cases of administration under 
Rev. St. [1909] §§ 177-185). 


fa] Origin.—Specific performance 
of contracts is often spoken of as one 
of the most ancient heads of equity 
jurisdiction, but investigations have 
shown that only one undoubted in- 
stance of specific performance is to 
be found earlier than the middle of 
the fifteenth century. It is ancient 
in a sense, however, as compared 
with many other branches of equity, 
in that the greater part of its rules 
were developed in much detail, and 
settled nearly in their present form, 


during the eighteenth century or 
within a few years after its close. 
Article by Professor James Barr 


Ames in 1 Green Bag 26, 1 Ames Cas. 
Hq. Jur. 37 (the early case referred to 
dates from 1458). 


{[b] Alternative prayer for pay- 
ment of money does not change the 
equitable nature of an action specifi- 
cally to perform a contract to convey. 
Reiger v. Turley, 151 Iowa 491, 131 
NW 866. Alternative prayer in pe- 
tition’see infra § 504. 


9. Old Time Petroleum 
Turcol, (Del. Ch.) 153 A 562. 


Coss ye 


governed by equitable principles.1° 
tute for the legal remedy of compensation'! when- 
ever the remedy at law is inadequate or impracti- 
The remedy of specific performance is never 
applicable where there is no obligation to perform.1* 
Like suits in equity generally,!4 a suit for specific 
performance is an action in personam,!® but in so 
far as a decree for specific performance may be based 
on other than personal service within the state, and 
be enforced while defendant is outside the state, 
it is an action in rem or quasi in rem.7 
partite action in that the decree operates on each 
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It is a substi- 


Nitensipae Dies 


10. Strahan v. Haynes, 33 Ariz. 
128, 262 P 995; L’Engle vy. Overstreet, 
61 Fla. 653, 55 S 381, 384; Bates v. 
Smith, 48 S. D. 602, 205 NW 661; Mc- 
Neil v. McNeil, 61 Utah 141, 211 P 
ee v. Little, 31 Utah 449, 88 


“Whether a contract for the con- 
veyance of real estate will be specif- 
ically enforced by judicial procedure 
is determined by the application of 
the established principles of equity 
designed for administering juptice 
that are appropriate to the circum- 


stances of the particular case.’ 
L’Engle v. Overstreet, supra. 
11. U. S.—Rexford v. Southern 


Woodland Co., 208 Fed. 295 [aff 225 
Fed. 1022, 140 CCA 613]. 


La.—Pratt v. McCoy, 
54 S 1012. 


Me.—Brown v. Boston, etc., R. Co., 
106 Me. 248, 76 A 692. 


S. D.—Bates v. Smith, 48 S. D. 602, 
205 NW 661. 


Tenn.—New River Lumber Co. v. 
Mennessee IR. Co. 136) Menu Col eLow 
SW 334. 

Tex.—Burnett v. Mitchell, (Civ. A.) 
158 SW 800. 


12. Inadequacy of legal remedy 
see infra § 7 et seq. 


13. Lennox v. Texas Farm Bureau 
Cotton Assoc., (Tex. Civ. A.) 16 SW 
(2d) 413. 


128 La. 570, 


14. See Equity § 183. 
15. Lack v. Robineau, 9 F. (2d) 
406; Griffith v. Stewart, 31 App. D. 


CC. 29. fat 207 -U. St 3238; "80 SCbb28- 
54 L. ed. 783, 9 AnnCas 639]; Light 
v. Doolittle, 77 Ind. A. 187, 133 NE 
413; Banco Minero v. Ross, 106 Tex. 
522, 172° SW. Wilds Cavin’ vee Halle ass 
Tex. 73, 18 SW 323; Miller v. Rusk, 
17 Tex. 170; Kinkead v. Clark, (Tex. 
Civ. ~A.). 239 SW 7173 Garrison v: 
Stokes, (Tex. Civ. A.) 151 SW 898; 
Burkitt v. Wynne, 62 Tex. Civ. A. 560, 
132 SW 816; Lucas v. Patton, 49 Tex. 
Civ. A. 62, 107 SW 1148. 


Decree of specific performance as 
transferring title see infra § 632. 


Equity acts in personam generally 
see Equity § 183. 


16. See infra § 460. 


17. Light v. Doolittle, 77 Ind. A. 
187, 188 NE 413, 415; MecVoy v. Bau- 
MAM AOS aN. eich LEQ eG, Osisyn plot ieee 
T17;, 725; \Garfein) v.. McInnis; -223 
App. Div. 28, 227 NYS 85 [aff 248 N. 
Win e26lse 162 Nee oul. 


“There is no necessary inconsisten- 
ey on the part of the courts in assum- 
ing jurisdiction of suits for the spe- 
cific performance of contracts in re- 
spect to real property beyond the ter- 
Ng jurisdiction, if the parties are 
personally subject to their jurisdic- 
tion, upon the theory that such suits 
are in personam and not in rem, and 
at the same time assuming jurisdic- 


tion of such suits in respect to land 
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litigant.1§ 


[§ 3] C. Form of Remedy.’® 


within the territorial jurisdiction up- 
on constructive service against non- 
residents, upon the theory that such 
suits have, by virtue of a statute, be- 
come, for the time being or for the 
occasion, a suit in rem or quasi In 
rem.” Light v. Doolittle, supra. 


{a] By statute an action for spe- 
cific performance may be rendered 
one in rem or quasiin rem. Light v. 
Doolittle, 77 Ind. A. 187, 133 NE 413. 


[b] In Quebec an action by a pur- 
chaser to compel the vendor to ful- 
fill the stipulations of a sale of real- 
ty is a mixed action, while an action 
by the vendor is a personal action. 
Giguere v. Boisjoli, 16 Que. Pr. 235. 


18. Hannan v. Wilson, 100 N. J. 
Eq. 463, 136 A 499 [rev on .other 
grounds 139 A 165]. 


[a] In effect the decree Says one 
party must convey and the other ac- 
cept the deed and pay therefor. Han- 
nan v. Wilson, 100 N. J. Eq. 468, 136 
A 499 [rev on other grounds 139 A 
165]. 


19. Statutory proceedings in sur- 
rogates’ courts for specific perform- 
ance of decedent’s realty contracts 
see Executors and Administrators §§ 
626, 627. 


20. See supra § 2 note 8. 


21. Fisher v. Davidson, 271 Mo. 
HOD, L058 SW 1024, TRAD OT TE (692 
Wilson v. Beatty, (Tex. Civ. A.) 211 
SW 524. 


22. Hamil vy. Flowers, 184 Ala. 301, 
63 S 994; Crom v. Henderson, 182 
Iowa 89, 165 NW 397; Adamstown 
Canning, etc., Co. v. Baltimore, ete., 
RCo. W387 Md. 199) 112 A 2862 Wil- 
a y. Beatty, (Tex. Civ. A.) 211 SW 
524. 


23. See cases infra this note. 


[a] Thus (1) an action by a fos- 
ter mother against the heirs of her 
adopted son for a decree adjudging 
her to be the owner of, or entitled 
to, a lien for the amount paid by her 
to discharge a mortgage on land pur- 
chased by plaintiff, but deeded to her 
adopted son, the deeds never having 
been delivered to him, and the evi- 
dence showing that there was an 
agreement that such son was to have 
title subject to a life estate in plain- 
tiff, will be treated as one for specific 
performance. Duffy y. Wilson, 110 
Mise. 1, 180 NYS 669. (2) A suit by 
the lessors to cancel oil and gas leas- 
es and recover a deposit made by the 
lessee to guarantee performance by 
him was in the nature of a suit for 
specific performance as far as it 
sought judgment for the deposit as 
liquidated damages for the lessee’s 
failure to drill within one year. Hu- 
ber, v.. Smith, | (Tex. Civ. A.) 228 Sw 
339. (3) Action to recover past-due 
installments of price, under a con- 
tract for sale of land, is an action for 
specific performance, and belongs on 
equity side of court. Crom v. Hen- 
derson, 182 Iowa 89, 165 NW 397. 
(4) A suit to recover the value of a 
fractional interest in a vessel is es- 
sentially a suit for specific perform- 
ance. Young vy. Matthew Turner 


A suit for the spe- 
cifie performance of a contract being a purely equi- 
table remedy,”° relief can be granted only by a court 
of equity?! and not by a court of law.*? 
or not a suit is one for specific performance depends 
on the nature of the relief asked,?* and whether or 
not there is involved the enforcement of a contract.** 


SPECIFIC PERFORMANCE 


[$§ 2-3 


Specific performance is generally sought by a bill, 


W bether 


Co., 168 Cal. 671, 148 P 1029 (original 
complaint asked for conveyance, but 
defendant having sold such interest, 
plaintiff filed a supplementary com- 
plaint asking for money judgment). 


{[b] Action of assumpsit to recov- 
er “dividends” collected on stock 
which defendants’ testator had 


agreed to transfer at a certain time, 
which did not occur before the death 
of plaintiff's intestate, is not sus- 
ceptible of serving the purpose of a 
béll for specific performance of such 
agreement. Hamil v. Flowers, 184 
Ala. 301, 68 S 994. 


[c] Action to establish trust (1) 
in forty acres of land alleged to be 
part of public land on which defend- 
ant had entered under an agreement 
with plaintiff to assign his rights as 
entryman to that part to plaintiff in 
consideration of payment of part of 
the expenses is an action for specific 
performance of the contract. McMil- 
Jan v. Wright, 56 Wash. 114, 105 P 
176. (2) Suit in whieh the sale of 
the land is sought has been regarded 
as a suit for specific performance 
(White v: Sage, 149 Cal.” 623, (37 UP 
193 vAdams vo(Ashy 46 Eran (CNS YW) 
105; De Hihns vy. Free, 70 S. C. 344, 
49 SH 841). (3) And not a suit to 
foreclose a mortgage (De Hihns v. 
Free, 70 8. C. 344, 49 SE 84). 


24. 
260 SW 4388; Euart v. Alling, 132 Ark. 
617, 201 SW 803. 


[a] Aetions not for specific per- 
formance.—(1) A suit against the 
commissioner of state lands to com- 
pel him to execute a deed to plaintiff 
of certain land authorized to be sold 
by Acts (1917) vol 2 p 1468 (Craw- 
ford & M. Dig. § 6796 et seq), on com- 
pliance with its terms with respect 
to filing of application, the payment 
of sums, and the making of a survey, 
as to which plaintiff alleged compli- 
ance, is not a suit for specific per- 
formance, as no elements of a con- 
tract were present. Reed v. Wilson, 
163 Ark. 520, 260 SW 438. (2) An 
action for possession of personal 
property, where the only question 
was whether defendant was agent in 
purchasing the property, was not one 
for specific performance of a contract 
for the sale and purchase of chattels. 
peat v. Alling, 132 Ark. 617, 201 SW 
03. 


25. Pleadings see infra §§ 465-532. 


26. Sanka Coffee Corp. v. Broad- 
way Subway Adv. Co., 221 App. Div. 
579, 224 NYS 514. 


27. See cases infra this note. 


{a] Injunction suits.—(1) In an 
action to enjoin defendant from cut- 
ting timber on described land claim- 
ed to be owned by plaintiffs and for 
damages, defendant may enforce an 
oral contract to purchase and make 
valuable improvements. Gragg v. Hall, 
164 Ga. 628, 139 SH 339. (2) In an 
action to enjoin the lessor of prem- 
ises from denying plaintiff, the les- 
see, access to the premises, defendant 
may counterclaim to compel plaintiff 
to perform the covenants of his-lease. 
Barbara Hope Theatres v. Kaplan, 


Reed v. Wilson,. 163 Ark. 520,’ 


complaint, or petition in equity therefor,”? and not 
on a mere motion,?® although the relief sought may 
be based on a counterclaim or cross petition to some 
other equitable action,?7 in the Code states it being 
common practice to decree specific performance on 
the answer, counterclaim, or cross complaint of de- 
fendant in actions at law.?® 


223 App. Div. 83, 227 NYS 22. 


{b] Partition.—In an action for 
partition, defendant may, by cross 
bill, enforce an oral agreement of de- 
ceased to will or convey the prem- 
ises to cross complainant in return 
for services rendered. Grove v. 
Templin, 320 Ill. 597, 151 NE 514. 


[ce] Action to quiet title—Strathy 
v. Stephens, 5 OntWN 119. 


28. Forsyth Leasing Co. v. Sacks, 
225 App. Div. 440, 233 NYS 395; 
Nasha Holding Corp. v. Ridge Bldg. 
Corp., 221 App. Div. 238, 223) INS 
223. See cases infra this note. 


[a] Ejectment.—Kaiser v. Barron, 
153 Cal. 788, 96 P 806 (cross com- 
plaint insufficient in its allegations to 
warrant relief); Stockton v. Herron, 
3 Ida. (Hasb.) 581, 32 P 257 (must 
show a contract that would sustain a 
bill for specific performance); Emily 
v. Harding, 53 Ind. 102 (but the re- 
lief cannot be ‘had on a general denial 
in the ejectment action); Keltner v. 
Threlkel, 316 Mo. 609, 291 SW 462; 
Vesser v. Neff, (Mo.) 214 SW i185: 
Dyke iv. Spargur A143" Ne. [Yn 6beF 38 
NE 269 (defendant must ask for the 
relief and show performance on his 
own part); Beebe v. Dowd, 22 Barb. 
(N. Y.) 255 (defendant may plead and 
have benefit of a tender made after 
ejectment suit was brought); Magee 
v. Blankenship, 95 N. C. 563 (specific 
performance or compensation for im- 
provements); Eysenbach vy. Norvell, 
92VOK1L 2715-219 PB 402: 


[b] Action on the case.-—Joyce v. 
O’Neal, 64 N. H. 91, 6 A 33 (where 
it was held that, in an action on the 
case for obstructing a way claimed 
as appurtenant to plaintiff’s land over 
land of defendant, it appearing that 
defendant and plaintiff’s grantors, 
before the obstruction complained of, 
verbally agreed that plaintiff’s gran- 
tor would surrender a portion of the 
way, and defendant would surrender 
a certain easement in plaintiff’s land, 
and that the agreement was so far 
executed as to entitle the parties to 
maintain a bill in equity for specific 
performance, defendant might file 
such a bill as an amendment .to his 
plea, with a release of his easement 
in plaintiff's land, and thereupon a 
decree might be made that plaintiff 
execute a release of the portion of 
the way agreed to be surrendered, and 
that plaintiff might have judgment 
for his damages for obstruction of 
the portion of the way not surren- 
dered). 


[c] Probate suit for support of 
wife.—Bailey v. Dillon, 186 Mass. 244, 
71 NE 538, 66 LRA 427 (contract for 
separate maintenance). 


{d] In action for damages for 
breach of contract to exchange realty 
defendant may, by cross petition, al- 
lege a breach of the contract, by 
plaintiff and ask for specific perform- 
ance of it. Stramel v. Hawes, 97 
Kan. 1205454 P2320 


[e] In action to set aside settile- 
ment and recover the ameunt paid to 
secure plaintiff's release from a con- 
tract for the sale of realty, defend- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Il. AVAILABILITY OF REMEDY 


[§ 4] A. In General*—1. Legal Essentials of Con- 
tract. The remedy of specifie performance presup- 
poses the existence of a valid contract between the 
parties to the controversy,22 or between those 
through whom they claim,®® the contract being gen- 
erally required to have the essentials of a contract 
valid and binding at law in order to be enforceable 
in equity." It must be a concluded contract ;?2 
there must have been a clear mutual understanding 
and a positive assent on both sides as to the terms 
of the contract;*? it must be sufficiently definite 
and certain;** the parties must have the capacity 
to contract ;°° it must be on a valuable considera- 
tion ;°° and it must not be illegal.?7 


Legal requisites relaxed. In several important re- 
spects the legal requisites to a legal remedy on a 
contract are relaxed in equity. Equity often en- 
forces contracts in the teeth of the statute of frauds, 
basing its action in such case on the supposed eq- 
uities growing out of plaintiff’s change of position 
in reliance on the contract;** it habitually gives 
the remedy to plaintiff who has lost his legal rem- 
edy by a failure to perform his part at the date set 
by the contract,°® applying in.such ease its own 
standards to measure the effect of the delay;*® it 
dispenses with the legal essentials of a.tender, whol- 
ly or partly;*! and in general it requires only a 
substantial, and not a literal, performance on plain- 
OBESE joRmettags ~ 


[§ 5] 2. Equitable Essentials. The remedy of 
specific performance being an equitable one,** the 


granting or withholding of relief in an action there- 
for is governed by definite equitable principles.4+ 
To begin with the general principle that equity will 
not exercise its jurisdiction when there is an ade- 
quate and complete remedy at law applies to the 
remedy of specific performanece,‘® although in re- 
spect of realty contracts which furnish the subject 
matter of most specific performance suits it is taken 
for granted that the legal remedy is inadequate.*® 
The exercise of the jurisdiction is further limited 
by a considerable number of equitable essentials or 
elements either in the contract itself or in the re- 
lations of the parties, which are broadly indicated 
by the phrase that specifie performance, as distin- 
guished from legal actions, rests in the sound judi- 
cial discretion of the court.47 Several of these ele- 
ments depend on the nature of the decree, as con- 
trasted with the legal remedy of damages.*S Thus 
the decree will not be granted, although plaintiff has 
a perfectly good cause of action for legal relief, when 
the situation is such that the decree is impossible of 
execution;*® when it would be useless and nuga- 
tory, since defendant may by the terms of the con- 
tract at any time free himself from its obligation;°° 
when it could not be enforced without taxing unduly 
the time of the court;°! or when the court is una- 
ble to frame a decree, because the terms of the con- 
tract are so uncertain or incomplete that the court 
is unable to determine, with exactness, what relief 
is called for.°? The equitable maxims, He who seeks 
equity must do equity,°* and, He who comes into 
equity must come with clean hands,°* give rise to 


ant may, by appropriate pleadings, | Porto Rico Fed. 569, 581. P 38. See infra §§ 170-232. 
obtain specific performance of the Can.—Elk Lumber Co. v. Crow’s| 39. See infra § 352 

: “hmidt v. Martin, 199 Ky. + neue ‘ 
Se erat i Y-| Nest Pass Coal Co., 39 Can. S. C. 169.| 49, See infra, §§ 5, 387 et seq. 


{[f] In dispossessory proceeding | ¢91 
defendant may obtain specific per- 
formance of a contract whereby plain- Ont.—East 
tiff, at defendant’s instance, paid the 


price for defendant, and took a deed,| WR 601. 


Man.—Kelley v. Holley, 22 Man. 4l. 


See infra § 337 et seq. 


Fea pal see ee, 42. See infra § 406 et seq. 
20° Ont. 610, 14° Ontw R122, 15 Ont 43. See supra § 2 note 8. . 
44. See infra this section. 


agreeing to convey to defendant on 
repayment. Bashinski vy. Swint, 1358 
Ga. 38, 65 SE 152. 


{g] Action for recovery of depos- 
it.—A plea for specific performance 
is a counterclaim available in a prop- 
er case to the vendor in an action 
by the purchaser to recover the de- 
posit paid on a contract for purchase 
of lands. Maupai v. Jackson, 64 Misc. 
407, 118 NYS 513 [aff 139 App. Div. 
524, 124 NYS 220]. 


[h] Im action of trespass to try 
title defendant by cross bill, may ask 
for enforcement of agreement to de- 
vise the land. Johnson y. Johnston, 
(Tex. Civ. A.) 260 SW 1085. 


Defense to action at law as ade- 
quate remedy see infra § 10. 


Sufficiency of pleadings see infra § 
506. 

29. U. S.—Union Pac. R. Co. v. Mc- 
Alpine, 129 U. S..305, 9 SCt 286, 32 L. 
ed. 673. 

Tll.—St. Louis Nat. Stock Yards 
v. Wiggins Ferry Co., 112 Ill. 384, 54 
AmR 243. 

Okl.—Jennings v. Brown, 
294, 94 P 557. 


Porto Rico.—Arroyo v. White, 5 


20 Okl. 


[58 C. J.—54] 


“Tt is useless to ask . specific 
performance of a contract that does 
not exist.” Arroyo v. White, supra. 


[a] “It were absurd to talk of the 
specific performance of an agreement 
that has no existence.” St. Louis 
Nat. Stock Yards v. Wiggins Ferry 
Co., 112 Ill. 384; 396, 54 AmR 2438. 


30. St. Louis Nat. Stock Yards v. 
Wiggins Ferry Co., 112 Ill. 384, 54 
AmR 243. 

31. See infra § 95. 


Contracts generally see Contracts 
§§ 43-480. 


32. See 
see Contracts, 
er 39 Cye 1129. 


33. See infra § 95 notes 86-88. 

Reality of consent see infra §§ 135— 
Ho6s 

34. See infra §§ 96-105. 

35. See infra § 118. 


Capacity to contract see Drunkards 
§ 85; Husband and Wife §§ 336-372; 
Infants § 148 et seq; Insane Persons 


infra § 95 note 80; and 
Vendor and Purchas- 


See infra §§ 122-125. 
See infra § 157. 


*By HARRY ROSEN (§§ 4-53). 


36. 
37. 


“The remedy of specific perform- 
ance is governed by the same rules 
which control the administration of 
other equitable remedies; the right 
to it depends upon elements, condi- 
tions and instances, which equity re- 
gards as essential to its peculiar 
modes of relief. He who seeks equity 
must do equity, and he who comes 
into equity must come with clean 
hands. The contract must be per- 
fectly fair, equal, and just in’ its 
terms and in its circumstances. The 
contract and situation of the parties 
must be such that the remedy of 
specific performance will not be 
harsh or oppressive.’ Caldwell v. 
Virginia -.. & M. Ins. Co., 1424 Tenn: 
598, 139 SW. 698, 7038. 


45. See infra § 7 et seq. 
46. See infra § 233. 

47. See infra § 13. 

48. See infra notes 49-52. 
49. See infra § 39. 


50. See infra §§ 35, 36. 


51. See infra § 45. 
52. See infra §§ 96-117. 
53. See Equity § 151. 


See Equity § 163. 


850. [58° Crd. 
a considerable number of defenses.°® The contract 
must not have been induced by fraud, actual®® or 
constructive,>? by. misrepresentation,®* or mistake ;°° 
it must not be unfair,®® and the remedy must not 
be harsh in its operation on defendant®? or others.°” 
The first maxim has a special application in the rule 
that the court, in making its decree, must be able to 
award its relief to defendant as well as to plain- 
tiff;°? and in the rule that the vendor, when plain- 
tiff, must be able to convey a title to the vendee 
which will not expose the latter to litigation in its 
defense.°* 

[§ 6] 3. Other General Considerations. Specific 
performance being an equitable remedy for the pur- 
pose of compelling such substantial performance of 
a contract as will do justice between the parties,®° 
inflexible rules concerning the granting of specific 
performance cannot be laid down.®°* The mere fact 
that the contract is a valid one does not alone en- 
titke a party to the specific performance thereof.*? 
Specific performance is not granted as a matter of 
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Riddle, 116 Or. 562, 241 P 1011. 
Fla.—Murphy v. Hohne, 73 Fla. 


v. Overstreet, 61 Fla. 653, 55 S 381. 
Md.—Budacz y. Fradkin, 


v. Kapelezak, 195 


Atchley, 


[$§ 5-6 


right,°® except as such enforcement may be essential 
to the maintenance of the legal right to which the 
movant is clearly and equitably entitled.°® Broadly 
in such a proceeding the inquiry must be whether, 
in equity and good conscience, the court should spe- 
cifically enforce the contract,’® although the basie 
purpose of the remedy is to compel both parties to 
the contract to perform their contract according to 
its terms; not to relieve one party from perform- 
ance and to hold the other.*1 The right to the relief 
does not depend on hard and fast rules according 
to which all cases are decided, but each depends on 
its own peculiar facts and circumstances.’* Spe- 
cific performance will be granted when it is appar- 
ent from a view of all the circumstances of the par- 
ticular case that it will serve the ends of justice,"* 
and it will be withheld when, from a like view, it 
appears that it will produce hardships or injustice 
to either party.74 Equity frequently grants relief 
on the principle that failure to do so would be un- 
just and contra to good conscience.*° Matters en- 


{[c] Performance not excused.— 
Under contract: whereby plaintiff and 
W., on the happening of certain con- 
ditions, were to have a conveyance of 
a one-half interest in lands, plaintiff 
did not lose his right to specific per- 
formance merely because W, by ac- 
cepting a settlement from defendants, 
could not be properly joined as a par- 
ty plaintiff. Johnson v. Mansfield, 
(Tex. Civ. A.) 166 SW 927 <to hold 
otherwise would, in effect, permit de- 


L’Engile 


146 Ma. 


256 Mo. 


39, 164 SW 593, 597 [quot Willard v. 
Tayloe, 8 Wall. (U. S.) 557, 19 L. ed. 


N. H.—Dunlap v. Foss, 82 N. H. 


55. See infra this section notes 
56-64. 73. 
56. See infra § 146 et seq. 803, 74 S 973, LRAI917F 594; 
57. See infra §§ 127, 157. 
58. See infra §§ 147-152. 400, 126 A 220. 
59. See infra §§ 142-145. WSIS 
60. See infra § 126. Mich. 678, 162 NW 266. 
61. See infra §§ 46-50. Mo.—McCall vy. 
62. See infra §§ 51-53. 
63. See infra §§ 19-31. 501]. 
64 See infra § 413. 
65. See supra § 1 note 4. 449, 186 A 257. 
66. McKennan v. 'Mickelberry, 242 


Til. 117, 89 NE 717; Powell v. Huey, 
145 Ill. A. 477. See supra § 5 note 
44, 


67. Kurtz v. 
222, 198 NW 325. 


Gramenz, 198 Iowa 


68. Discretion of court see infra 
§ 13. 

69. Murphy v. Hohne, 73 Fla. 803, 
74S 973, LRA1917F 594. 

70. Moody v. Eastern Oregon Land 


Co., 180 F. 532 [rev on other grounds 
198 EF. 7, 119 CCA 135]; McKennan 
v. Mickelberry, 242 Ill. 117, 
710; Powell v. Huey, 145.1. A. 477; 
Gordon v. Gross, 141 Md. 490, 119 A 
267. 


’ [a] That legal obligation is per- 
fect is not sufficient. Gordon v. 
Gross, 141 Md, 490, 119 A 267. 


[b] Purchaser must show equita- 
ble ground for relief, to obtain 
specific performance of contract to 
sell land. Boardman y. Bubert, 325 
Tll. 38, 155 NE 784. 


71. Rexford v. Southern Woodland 
Co., 208 FB. 295 [aff-225 EF. 1022, 140 
CCABEIS IF 


72n Miller, -yv. _Clark,) 301. ily 8273, 
133 NE 685; Journal Plaza Holding 
Col Veils ted, CO, LOO UIN,, ia eG 29.0, 
147 A 581 [rev on other grounds 107 
N. J. Eq. 14, 152 A 14]; MeNeil v. 
MeNeil, 61 Utah 141, 211 P 988; Free 
v. Little, 31 Utah 449, 88 P 407; Lew- 
is v. Wellard, 62 Wash. 590, 114 P 455. 


[a] Affirmative defenses.—The 
right of an association to specific per- 
formance under a marketing agree- 
ment is subject to any affirmative de- 
fenses which the grower may have. 
Oregon Growers’ Co-op. Assoc vy. 


N. J.—Bowker v. Cunningham, 78 
N. J. Eq. 458, 79 A 608. 


N. Y.—Brody, etc., Co. v. Hochstad- 
ter, 160 App. Div. 310, 144 NYS 631; 
Brickson v. Erickson, 172 NYS 643. 


N. C.—Pearson v. Millard, 150 N. 
C. 303, 68 SE 1053. 


Pa.—Welsh v. Ford, 282 Pa. 96, 127 
A 431. 


“Where a contract is legal and 
fair in its terms, and the remedy by 
an action at law for damages for its 
violation is impracticable and inade- 
quate, and where its specific enforce- 
ment would work no hardship or in- 
justice, specific performance putting 
the parties in the exact condition con- 
templated by the contract will be 
granted as the most effective means 
of doing complete justice.’”’ McCall vy. 
Atchley, 256 Mo. 39, 164 SW 593. 


[a] Thus (1) specific performance 
of a written instrument will be grant- 
ed, where the objections thereto are 
technical, and the relief prayed for is 
just and equitable, and carries out 
the obvious intention of the parties. 
Erickson v. Erickson, 172 NYS 643. 
(2) Where a lease of a part of prem- 
ises contained an option to purchase 
the whole premises, the lessee, having 
made permanent improvements and 
built up a prosperous trade, although 
the premises had increased in value, 
was entitled to specific performance 
of the provision for purchase. No- 
wicki_v. Kapelczak, 195 Mich. 678, 
162 NW 266. 


[b] One seeking specific perform- 
anee must show, not only a legal 
right thereto, but also that it will 
be just. Moody y. Eastern Oregon 
Land Co., 180 Fed. 532 [rev on other 
grounds 198 Fed. 7, 119 CCA 135). 


fendant, by. conveying to W his in- 
terest in the land, to prevent plaintiff 
from having specific performance be- 
cause W could not get specific per- 
formance). 


74. Enforcement 
infra §§ 46-50. 


75. Triumph Hlectric Co. v. Thul= 
len, 225 Fed. 293; Grant v. Springer, 
330 Ill. 280, 161 NE 718; McDonald 
v. Bartlett, 324 Ill. 549, 155 NE 477, 
481; Wisherd v. Bollinger, 293 Ill. 
357, 127 NE 657; Prideaux v. Miller, 
215 Ill. A. 429; Malague v. Marion, 
LOW ING. JE GS) S83 Raia Siem ba des 
water R. Co. v. Hurt, 109 Va. 204, 63 
SE 421. 


: elites only on the principle that it 
is unjust and inequitable to permit a 
contract to remain unexecuted that a 
court will grant relief by way of 
specific performance.” McDonald v. 
Bartlett, supra [quot Wisherd v. Bol- 
linger, supra; Thackaberry y. Kibbe, 
284 Ill. 199, 119 NE 897; Trabue v. 
Bowman,’ 257 Ill. A. 330, 341). 


[a] Performance.—(1) A party is 
entitled to specific performance of a 
contract to convey land which has 
been so far performed by him that 
failure to carry it out would operate 
as a fraud on his rights. Tidewater 
R. Co. v. Hurt, 109 Va. 204, 68 SE 421. 
(2) The fact that the contract was 
partially performed on both sides is 
added reason supporting a decree of 
svecific performance. Elmora Dey. 
Cov vi, Horwitz, 130! VAS 6515 42) Nee 
Aer 694 [aff 98 N. J. Eq. 690, 130 A 


[b] Acceptance of benefits.—(1) 
A party to contract who has accepted 
all benefits to which he is entitled 
thereunder will be directed by the 
court completely to perform. Mala- 
gue v. Marion, 107 N. J. Eq. 333, 152 
A 637. (2) Where a grantee of com- 
munity property acquiring title to an 
undivided half from the survivor of 
the community individually and to 


inequitable see 


Yor later cases, developments and changes in the law see Annotations, same title and section number 


§ 6] 


tirely collateral and foreign to the subject of the 
contract play no part in the determination of wheth- 
er a party is entitled to the relief.7° In determin- 
ing the equities of the case the court may consider 
the fact that plaintiff has not yet parted with any 
consideration and is in status quo at the commence- 
ment of his suit.7" If plaintiff’s case is lacking in 
equity, relief will be denied.7® 


Clear right to the subject matter must exist before 
the remedy will be made available to a party;7® 
and if there is any doubt as to the facts on which 
eens to the remedy depends, relief will be de- 
nied.8° 


Necessity for breach of contract. A cause for spe- 
cific performance cannot lie until there has been 
a breach of the contract,*! although equity will in- 
terpose to decree specific performance of an express 
contract when no actual injury has as yet been sus- 
tained, but is only apprehended from the peculiar 
relations of the parties.*? In the case of a prospec- 
tive breach, however, it must clearly appear that 
the breach and its resulting damage will surely oc- 
curs 


Effect of performance or tender. That defendant 
to a suit for specific performance has performed*+ 
or has tendered performance®® will prevent a de- 
eree from being granted, although the performance 
necessary to bar relief must be substantially what 
the contract calls for. An agent’s offer to per- 
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form will not prevent a decree for specific perform- 
ance from being granted against the principal with 
whom plaintiff deals directly;87 and under a re- 
purchase agreement that was to run for a fixed time 
a refusal of the owner to sell before the expiration 
of the contract is no ground for defeating a suit 
by the owner for the specific performance of the 
agreement.®& 


Conduct of plaintiff.s° Plaintiff’s right to relief 
must depend on the strength of his own case and 
not the weakness of defendant’s.°° That subsequent 
to the contract plaintiff acquired an outstanding title 
which stood in the way of defendant’s performance 
is no objection te the granting of relief.®! Nor is 
the fact that plaintiff has seeured an indemnity con- 
tract as protection against less in the suit for spe- 
cific performanee a ground for denying relief.®? 


Plaintiff's offer to compromise rejected by defend- 
ant is no bar to a decree for specific performance.®? 


Matters not an excuse for nonperformance at law 
have been stated not to be a basis for refusing spe- 
cific performance,®* but the reverse and probably 
more accurate rule has also been stated.?> 


Effect of assignment of contract.°® On assign- 
ment of the contract, the assignee succeeds to the 
rights of the assignor,** and is subject to any de- 
fense which might have been set up against his as- 
signor;°* but as between the assignor and assignee 


the other half from him as adminis- 
trator of the deceased member of the 
community, where all except a third 
person failed to appeal from decree 
quieting title in the grantee, in pro- 
ceedings for the administration of 
the undivided half, contracted to sell 
the property to a third person, who 
took possession thereof and made a 
partial payment, and who refused ei- 
ther to accept a return of the price 
paid, or to yield his possession, the 
grantee was entitled to sue for spe- 
cific performance. Wiley v. Verhaest, 
52 Wash. 475, 100 P 1008. 


76. See cases infra this note. 


[a] Indebtedness on other account 
(1) is no ground for latter’s refusal 
to execute deed, unless such indebt- 
edness be paid. Emond v. Robison, 
213 Ala. 150, 104 S 328. (2) That pur- 
chaser from trustee was indebted to 
trustee did not affect his right to 


specific performance. Warren sv. 
Gooalce: 230 Ky. 514, 20 SW (2d) 278. 
77. Harter v. Morris, 72 Ind. A. 


189, 123 NE 23, 719. 


78. Wolverine Packing Co. v. Haw- 
ley, 251 Mich. 215, 231 NW 617. 


79. Triumph Electric Co. v. Thul- 
len, 228 Fed. 762 [aff 235 Fed. 74, 148 
CCA 568]; Triumph Electric Co. v. 
Thullen, 225 Fed. 293. 


. 80. Saler v. Lessy, 
15: 

[a] Clear case necessary.—A de- 
cree of specific performance will only 
be entered in a clear case, and if the 
facts are doubtful the chancellor will 
withhold his decree. Saler v. Lessy, 
76 Pa. Super. 16. 

81. Thruston v. Bailey, 157 Ky. 
29, 162 SW 525; Roberts v. Keene, 74 
Misc. 238, 133 NYS 1091; Leathers v. 
Deloach, 140 Tenn. 259, 204 SW 633. 
See also McCall v. Atchley, 256 Mo. 
39, 164 SW 593 (where client breached 
contract employing attorney, a 


76 Pa. Super. 


unless entitled to judgment in dam-j tions, 


ages for refusal to convey agreed part 
of the land, was not entitled to spe- 
cific performance). 


82. Williams v. Coleman, 70 Cal. 
A. 400, 233 P 397. 


fa] Indemnity agreement.—A 
maker, who executed a bill of sale to 
a third person in consideration of the 
third person’s agreement to pay the 
note, and to hold the maker harmless 
from loss thereon, could sue for spe- 
cific performance of agreement, al- 
though no judgment had been ob- 
tained against the maker on the note, 
and although the maker had not paid 
the note. Williams v. Coleman, 70 
Cal. A. 400, 233 P 397 (third person 
had failed to pay. note and suit by 
payee had been brought). 


83. Thruston v. Bailey, 
29, 162 SW 525. 


[a] Relief refused.—A lessor of 
farming land is not entitled to main- 
tain specific performance to compel 
compliance with a contract relating 
to the rotation of crops, where the 
breach was only prospective and 
might not occur and it did not appear 
that the damages were irreparable, or 
that the lessee could not respond in 
damages. Thruston v. Bailey, 157 
Ky. 29, 162 SW 525 (nothing in plead- 
ing to show why suit should be 
brought in October, 1911 to compel 
specific performance of contract for 
breach that might occur in 1912, sev- 
en months later). 


84. Sikes v. Seckinger, 164 Ga. 96, 
137 SE 833. 

85. Jenkins v. Dawes, 183 Ky. 25, 
207 SW 689; Banning v. Commercial 
Orchards Co., 90 Wash. 554, 156 P 547. 


86. Straus v. Long Beach Bst., 187 
App. Div. 876, 176 NYS 447 [rev 105 
Misc. 398, 173 NYS 142]. 


[a] Milustration.—As “perform- 
ance” is such a thorough fulfillment 


157 Ky. 


ttorney | of the duty as puts an end to obliga- 


specific performance of an 


agreement by a vendor ef lands to 
construct a Sewer will not be denied, 
because a Sewer which made no prop- 
er disposition of sewage was ccn- 
structed. Strauss v. Long Beach 
Est., 187 App. Div. 876, 176 NYS 447 
[rev 105 Misc. 398, 178 NYS 142]. 


87. Hovley v. Frank Meline Co., 83 
Cala. 4425 ey ee 


88. Anderson y. Bills, 335 Ill. 524, 
167 NE 864. 


89. Freedom from default by plain- 
tiff see infra § 316. 


90. Smith v. Barber, 97 Wash. 18, 
ING sy 127 (3. 


91. Groves v. Whittenberg (Tex. 
Civ. A.) 165 SW 889 [aff (Commn. A.) 
208 SW 901]. 


92. Grant v. Springer, 330 Ill. 280, 
161 NE 718. 


fa] Such indemnity contract is 
not illegal, inequitable, or censurable. 
Grant v. Springer, 330 Ill. 280, 161 NE 
718. 

9%. Hovley v. Frank Meline Co., 83 
Cal. A. 441,. 26% BP 112° VoHaves sv 
Hayes; 89 Or 630; 174. P2579. 


94. Froehlich v. K. W. W. Holding 
Co., 116) Mise. 275, 1:90 NYSi324 [afi : 
192 NYS 925]. 

95. - Chicago Title, ete,’ Co. ‘v. 
Schwartz, 339 Ill. 184, 171 NE 169. 
And see passim infra § 7 et seq. 


96. Against whom relief may be 
had see infra §§ 838-94. 


Who entitled to specific perform- 
ance see infra §§ 67-82. 

97. American Land Co. v. Grady, 
83 Ark. 550; Ewins v. Gordon, 49 N. 
H. 444 (parol extension of time of 
payment made: to the original vendee 
applies to the assignee). 

Rights of assignees generally see 
Assignments §§ 149-167. - 


gg. I1l.—Mack v. McIntosh, 181 Ill. 
633, 54 NE 1019 (defense that objec- 
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the former cannot set up as a defense a provision 
in his contract with the original vendor against as- 


signment;°® and neither can the 


set up as a defense matters which are personal to 
the assignor in a suit by the assignee.* 

[§ 7] B. Existence and Adequacy of Other Rem- 
edies*—1. Existence and Adequacy of Remedy at 
Law—a. In General. As in the case of other suits 
involving equity jurisdiction,? one of the questions 
considered in determining whether or not equity will 
grant relief in a suit for the specific performance of 
a contract is the existence and adequacy of the rem- 
edy at law,‘ the right to a deeree, specific perform- 


tion to title was urged in bad faith); 
Rose v. Swann, 56 Ilt. 37 (laches). 


Ky.—Frazier v. Broadnax, 2 Litt. 
249 (that vendee has forfeited his 
right by refusal to perform his part). 


Mich.—Cox v. Raider, 138 Mich. 
249, 101 NW 531 (estoppel); Berry v. 
Whitney, 40 Mich. 65 (fraud). 

N. Y.—Aldrich v. Putney, 11 Paige 
204 (abandonment of contract by ven- 
dee). 

Tex.—Kennedy v. Embry: 72: Tex: 
387, 10 SW 88 (contract rescinded for 
vendee’s default). 


B. C.—McKenzie v. Goddard, 17 B. 
Cn 2G. 


Compare, however, Womble v. Wil- 
bur, 3 Cal. A. 535, 86 P 916 (where as- 
signee was held not required to make 
inquiry beyond examination of an 
escrow agreement on file in bank in 
a case where the assignor was in 
possession). 


Liabilities of assignee see Assign- 
ments §§ 168, 169, 210. 


99. Sproull v. Miles, 82 Ark. 
102 SW 204. 


1. Reid v. Allen, 183 Ala. 582, 62S 
801. 


fa] Itustration.—Where a _ven- 
dee impressed the property with a 
homestead character, and then as- 
signed his bond for title without 
joinder of his wife, such failure was 
no defense to a suit by the transferee 
against the vendor to enforce specific 
performance, since the vendor is a 
stranger to the right he would indi- 


455, 


cate, the vendee’s wife making no 
claim. Reid v. Allen, 183 Ala. 582, 62 
S 801. 


2. Adequacy of remedy as affected 
‘by subject matter of contracts see in- 
fra §§ 233-313. 


Effect of provision for penalty or 
pauddated damages see infra §§ 166— 
LG: 


3 See Equity § 14 note 16. 
4. See infra this section. 


5. Triumph Plectric Co. vy. Thul- 
len, 225 Fed. 293; David v. McRae, 
183 Fed. 812 [aff 184 Fed. 988];, La- 
mar v. Detroit Apartments Corp., 237 
Mich. 206, 211 NW 643; Blank v. La 
Montagne, Chapman Co., 123 Misc. 
238, 205 NYS 45; Municipal Gas Co. 
v. Lone Star Gas Co., (Civ. A.) 259 
SW 684 [aff 117 Tex. 331, 8 SW (2d) 
790, 58 ALR 797]. 


6 Francis v. Medill, (Del. Ch.) 141 
A 697; Fisher v. Muscatine First 
Trust, etc., Bank, 206 Iowa 1105, 221 
NW 816; Massie v. Asbestos Brake 
Cor, 95 Ne Je Hicie29 Solis: Al 155, 26 A 
Ses Sulzer v. Conner, 41 Pa. Super. 


7. See Equity § 14. 
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original vendor 


8. See infra §§ 233-243. 
9. See statutory provisions. 


[a] Effect of statute.—The amend- 
ment to Civ. Code § 3384, striking out 
a provision that specific performance 
is te be granted only where the act 
to be done is such that pecuniary 
compensation for nonperformance 
would not afford adequate relief, does 
not allow specific performance of a 
contract where an action for dam- 
ages afforded complete relief. Morri- 
gon v. Land, 169 Cal. 580, 147 P 259. 


10. U. S.—Haffner v. Dobrinski, 215 
UWS) s446n SONS Ct 2,654 ledaeziig 
[aff 17 Okl. 488, 88 P 1042]; Texas 
Co. v. Central Fuel Oil Co., 194 Fed. 
aC CAM Ie. Griesanv.. Miuuimeloels 
Ins. Co., 169 Wed. 509, 94 CCA 635 
[certiorari den 215 U. S. 600, 30 SCt 
400, 54 L. ed. 344]. 


Ark.—Starrett v. Dickson, 136 Ark. 
326, 206 SW 441; McDaniel v. Orner, 
91 Ark. 171, 120 SW 829: 

Cal.—Morrison v. Land, 169 Cal. 
580, 147 P 259;* Owens v. McNally, 
113 Cal. 444, 45 P 710, 33° LRA 369. 


Del.—Clark v. Bradford Gas, etc., 
Corp., 11 Del. Ch. 178, 98 A 368. 


Fla.—Taylor v. Florida, etc., R. Co., 
54 Fila. 63, 45 Si b745 Lav Aust i556, 
16 LRANS 307. 


Ind.—Harter v. Morris, 72 Ind. A. 
L89,. 123 NE. 23, 719° indiana Union 
Tract. Co. v. Seisler, 58 Ind. A. 507, 
106 NE 911, 108 NH 44. 


Ky.—Thruston v. Bailey, 157 Ky. 29, 
162 SW 525. 


La.—New Orleans Polo Club v. New 
Orleans Jockey Club, 128 La. 1044, 55 
S 668; Gauche v. Metropolitan Bldg. 
Co., 125 La. 530, 51 S 578; Blackshear 
v. Sandifer, 15 La. A. 423, 132 S 282. 


Me.—Telegraphone Corp. v. Canadi- 
an Telegraphone Co., 103 Me. 444, 69 
A 767. 

Mich.—Toles v. Duplex Power Co., 
202 Mich. 224, 168 NW 495; Nowicki 
v. Kopelezak, 195 Mich. 678, 162 NW 


a 


Mo.—Oliver ~v. Johnson, 238 Mo. 
359, 142 SW 274; Dazey v. Laurence, 
153 Mo. A. 435, 134 SW 85. 


N. He Midelity, ete, Conv. Buck- 
ley, 75 IN: E5945) 78 A G4d: PT New 
England Box Co. v. Prentiss, 75 N. H. 
246, 72 A 826. 

N. J.—Parker y. Cox, 77 A 792. 


N. Y.—Creston Apartments Corp. v. 
Philip Gertler Electrical, etc., Co., 229 
App. Div. 450, 242 NYS 396; Thomp- 
son v. Thompson, 178 App. Div. 610, 
165 NYS 892; Goldsmith v. Tolk, 138 
App. Div. 287, 122 NYS 1051 [aff 203 
N. Y. 5738, 96 NE 1115]; Globe Woolen 
Co. v. Utica Gas, etc., Co., 75 Misc. 
539, 136 NYS 16 [rev on other grounds 


1151 App. Div. 184, 136 NYS 24]. 


[§§ 6-7 


ance resting on the inadequacy and incompleteness 
of the remedy at law,® equity awarding specific per- 
formance because of the inadequacy of the remedy 
at law and because equity can do more and com- 
plete justice under the cireumstances.° H : 
the general rule of equity barring relief if there 1s 
available an adequate remedy at law,’ except as 
to contracts for the purchase and sale of realty,° 
and except as the rule may be changed by stat- 
ute,® specific performance of a contract will not 
be yvranted if there is an adequate remedy at law 
available to the party seeking relief.*°? — 
existence of a remedy at law, however, is not suf- 


Henee, like 


The mere 


N. C.—Rodgers v. Brock, 156 N. C. 
401, 72 SE 820. 

Pa.—Edison Illum. Co. v. Eastern 
Pennsylvania Power Co., 253 Pa. 457, 
98 A 652. 


Tex.— Texas Pac. Coal, etc., Co: %v. 
Barker, (Civ. App.) 252 SW 809. 


Utah.—Halloran-Judge Trust Co. v. 
Heath, 70 Utah 124, 258 P 342, 64 
ALR 368; Kennison v. Lundy, 45 
Utah 495, 146 P 552. 


Va.—Porter v. Shaffer, 147 Va. 921, 
133 SE 614. 


Wash.—Cahalan Inv. Co. v. Yakima 
Central Heating Co., 113 Wash. 70, 
193 Bead: 


W. Va.—Brown vy. Western Mary- 
land R. Co., 84 W. Va. 271, 99 SE 457, 
4 ALR 522. 


[a] Illustrations.—(1) A wife 
need not resort to equity to enforce 
a husband’s agreement, made after 
separation and before divorce, to pay 
her specified amounts of money for 
life, or until her remarriage, as she 
has an adequate remedy at law. 
Thompson v. Thompson, 178 App. Div. 
610, 165 NYS 892. (2) <A court of 
equity will not grant specific perform- 
ance of a contract to furnish power, 
but will restrain the shutting off of 
the power for a reasonable time and 
leave plaintiff to its right of action 
for damages. Globe Woolen Co. v. 
Utiea Gas, etc., 'Co., 75. Mise. 5391136 
NYS 16 [rev 151 App. Div. 184,136 
NYS 24]. (3) Where a buyer of 
planks at the market price and the 
Seller have a controversy as to the 
market price, and the seller is willing 
to deliver the planks at a designated 
price, the buyer cannot, on refusing 
them at such price, compel specific 
performance of the contract, since he 
can supply his wants by taking the 
planks at the specified price and re- 
cover in an action at law the loss 
sustained. New England Box Co. v. 
Prentiss, 75 N. H. 246, 72 A 826. (4) 
Equity will not decree specific per- 
formance of an oral agreement to 
execute a written contract, where 
such agreement was not within the 
statute of frauds and therefore en- 
forceable at law. Clark v. Bradford 
Gas, ete. \Corp., 11 Del. Ch. 178, 93 4 
368. (5) An action for specific per- 
formance of an oral contract to guar- 
antee and become surety on a lease 
made to a third person, whether 
partially performed or not, cannot be 
sustained, since, if there is sufficient 
performance to take the contract out 
of the statute of frauds, plaintiff has 
an adequate remedy by action for 
damages. Goldsmith v. Tolk, 138 
App. Div. 287, 122 NYS 1051 [aff 203 
N. Y. 573, 96 NE 1115]. (6) Where 
a grandson took possession of his 
grandfather’s farm and lived there- 
on, taking care of the grandfather, 
for three years, under an alleged 
parol contract for conveyance of the 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 7-8] 


ficient to defeat a suit for specific performance 
if the legal remedy is inadequate.1! 


at law must be plain,1? complete, 


as practical and efficient to the ends of justice and 


to prompt administration as is the 


ty.*° Specific performance, however, may be grant- 
ed on the ground that it furnishes the most con- 


venient remedy.1® 


That action at law is barred by 


not justify the granting of specific performance, if 
such legal remedy was originally adequate.*7 


Multiplicity of suits. 
specific performance merely to save 


land, specific performance of the parol 
contract will not be decreed on the 
grandfather’s death, inasmuch as the 
grandson had an adequate remedy at 
law to recover for such services by 
filing a claim against the estate. 
Neote vor Weir, 287 dL. 495, 122 NE 


{b] In absence of clear showing 
that plaintiff has no adequate rem- 
edy at law specific performance will 
be refused. Blank v. La Montagne- 
Chapman Co., 123 Misc. 238, 205 NYS 
45. 


ll. U. S.—Texas Co. v. Central 
Fuel Oil Co., 194 Fed. 1, 114 CCA 21. 


Mda.—Brummel v. Clifton Realty 
Co., 146 Md. 56, 125 A 905. 


Mich.—Nowicki v. Kapelezak, 195 
Mich. 678, 162 NW 266. 
N. Y.—Dailey v. New York, 170 


App. Div. 267, 156 NYS 124. 


Pa.—Edison Illuminating Co. v. 
Eastern Pennsylvania Power Co., 253 
Pa. 457, 98 A 652. 


W. Va.—Harper v. Virginian R. Co., 
76 Wi... Via. 788, 86 SE 919, Annas 
1918D 1081; Hogg v. McGuffin, 67 W. 
Va. 456, 68 SE 41, 31 LRANS 491. 


Wis.—Dells Paper, etc., Co. v. Wil- 
low River Lumber Co., 170 Wis. 19, 
173 NW 317. 


Lo inedianas sl nion we Eraets COs LV. 
Seisler, 58 Ind. A. 507, 106 NE 911, 
108 NE 44; Dells Paper, etc., Co. v. 
Willow River Lumber Co., 170 Wis. 
19, 173 NW 317. And see cases pas- 
sim this section. 


13. Ind.—Indiana Union Tract. Co. 
v. Seisler, 58 Ind. A. 507, 106 NE 911, 
108 NE 44. 


Md.—Brummel v. Clifton Realty 
Co., 146 Md. 56, 125 A 905. 


N. Y.—Dailey v. New York, 
App. Div. 267, 156 NYS 124. 


Utah.—Halloran-Judge Trust Co. v. 
Heath, 70 Utah 124, 58 P 342, 64 ALR 
68. 


W. Va.—Harper v. Virginian R. Co., 
716 W. Va. 788, 86 SE 919, AnnCas 
1918D 1081. Fs 


14. Gray v. Citizens’ Gas Co., 206 
Pa. 303, 55 A 988. 


15. Bauer v. International Waste 
Co., 201 Mass. 197, 87 NE 637; Dells 
Paper, etc., Co. v. Willow River Lum- 
ber Co., 170 Wis. 19, 173 NW 317. 


[a] Other statements of rule.— 
(1) The remedy at law precluding 
specific performance must be as cer- 
tain, prompt, complete, and efficient 
as a decree of specific performance. 
Griffin v. Oklahoma Natural Gas Corp., 
37 F. (2d) 545. (2) The remedy at 
law, precluding the grant of specific 
performance, must be as certain, 
prompt, complete, and efficient as 
specific performance. National Mark- 


170 


The court will not grant 


SPECIFIC PERFORMANCE 


suits.18 
The remedy 
adequate,** and | dy, 


remedy in equi- 
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[§ 8] b. Rule Applied!®—(1) Damages as Reme- 
The principal remedy afforded by courts of 
law for breaches of contract is money damages,?° 
the giving of damages as a form of relief being pref- 
erable by the courts to specific performance.?4 
Henee, if the damages that may be recovered at law 


constitute adequate compensation for the breach, eq- 


limitations does 


certainable.?* 
a multiplicity of 


ing Mach. Co. vy. Triumph Mfg. Co., 
LS eke, (2d) 6. (3) The remedy at 
law will preclude specific perform- 
ance only if equally certain, prompt, 
and complete, and efficient. Okla- 
homa Natural Gas Corp. v. Municipal 
GasiCo: 38 He (20)e4 44, (4) Alrem= 
edy at law to exclude the jurisdic- 
tion of a court of equity of a suit 
for. specific performance must be 
plain and adequate, and as certain, 
prompt, complete, and efficient to at- 
tain the ends of justice and its prompt 
administration as the remedy in 
equity. Texas Co. v. Central Fuel Oil 
Wo LOA eMed denial 4a @ OAc 21 mnGo) es Al 
remedy in a court of law to exclude 
the jurisdiction of a court of equity 
of a suit for specific performance 
must be plain and adequate, and as 
certain, prompt, complete, and effi- 
cient to attain the ends of justice and 
its prompt administration as the rem- 
edy in equity. Elk Refining Co. v. 
Falling Rock Cannel Coal Co., 92 W. 
Wee 2 Oh, slabs Sop ZISyil, 


[b] IlUustration.—The bill to re- 
cover money claimed to be due under 
contracts, and to enjoin defendant 
M from rendering a threatened deci- 
sion as arbitrator under an unenforce- 
able provision therefor in the con- 
tracts, and to compel him to turn over 
funds held under the agreements, and 
showing that M held other papers of 
plaintiff, and that apparently his at- 
titude was such that he would turn 
them over to the other defendants, 
whereby possibly irreparable injury 
might be done, sets forth a cause 
for equitable relief, it not being pos- 
sible to say that at law the remedy 
would be as practicable and efficient. 
Brummel vy. Clifton Realty Co., 146 
Md. 56, 125 A 905; Bauer v. Interna- 
tional Waste Co., 201 Mass, 197. 87 
NE 637: Dailev v. New York, 170 App. 
Div. 267, 156 NYS! 124. 

16. Edison Illum. Co. v. Eastern 
Pennsvlvania Power Co., 253 Pa. 457, 
98 A 652. 


17. - Waller -v. Demint. 1 Dana 
(Ky.) 92, 25 AmD 134. See Equity 
§ 25. 


18. Thompson v. Thompson, 178 


App. Div. 610, 165 NYS 892. 

19. Contracts affecting realty see 
infra §§ 233-243. 

Contracts as to personalty see in- 
fra §$§ 244-275. 

20. See cases infra note 21. See 
also Damages § 52; and Contracts § 
790. 

21. Pratt v. McCoy, 128 La. 570, 
54 9 1012: Porter v. Shaffer, 147 Va. 
921, 133 SH 614. 

22. Ala.—Rushton v. McKee, 201 
Ala. 49, 77 S 343. 

@al——Shaws v~ Kings 63) Cal. Avy 28, 
218 P 50. 


La.—New Orleans Polo Club v. New 
Orleans Jockey Club, 128 La. 1044, 55 


uity will not decree specifie performance.?? 
damages are said to constitute an adequate remedy 
when the present value of the contract is easily as- 
Where, however, the legal remedy of 
damages is inadequate,?* or is insufficient to do com- 
plete justice between the parties,?° it will be no bar 


Such 


S 668; Blackshear v. Sandifer, 15 La. 
A. 423, .132 S 282. 


Md.—Neal v. Hamilton, 150 A 867. 


Mass.—Butterick Pub. Co. v. Fisher, 
203 Mass. 122, 89 NE 189, 133 AmSR 


2 


N. H.—New England Box Co. v. 
Prentiss, 75 N. H. 246,72 A 82.6: 


N. Y.—Goldsmith v. Tolk, 138 App. 
Div. 287, 122 NYSi1051 [afi 203 INGYe 
573, 96 NE 1115]. 


N. C.—Rodgers, ete., Co. v. Brock, 
56: INC 401 72° SH 820: 


Tex.—Texas Pac. Coal, ete, Co. v. 
Barker, (Civ. App.) 252 SW 809. 


Utah.—Halloran-Judge Trust Co. v. 
eye 70 Utah 124, 258 P 342, 64 ALR 


Va.—Porter v. Shaffer, 147 Va. 921, 
133 SE 614. 


Wash.—Cahalan Inv. Co. v. Yakima, 
ete., (Co: its) Washei0, Lose) 20: 


W. Va.—Warren Co. v. A. L. Black 
Coal Co., 85 W. Va. 684, 102 SE 672, 
15 ALR 1083; Knott v. Shepherds- 
sane Mts. Co:, 30 W. Va. 790, 5-SE 


[a] Tllustrations.—(1) An action 
for damages for the breach of a con- 
tract to furnish heat for a building, 
which is a single breach entitling re- 
covery of all damages, present and 
future, suffered in one action, is ade- 
quate so as to defeat the right to 
specific performance of the contract. 
Cahalan Inv. Co. v. Yakima Central 
Heating. Co, 113, Wash: 70; 19eace 
210. (2) Specific performance will 
not be granted if such relief, as dis- 
tinguished from damages or compen- 
sation in money, for the breach, can- 
not be of importance to complainant. 
Rushton v. McKee, 201 Ala. 49, 77 S 
3435. (3). In an etion byman sister 
against her brother’s estate to en- 
force specific performance of an al- 
leged agreement by decedent to main- 
tain plaintiff during the rest of her 
life, where there was no showing that 
plaintiff’s damages, if any, could not 
be adequately compensated for at law, 
specific performance was unwarrant- 
ed. Shaw v. King, 63 Cal. A. 18, 218 
P 50. : 


23. 
Heath, 70 
ALR 368. 


24. Peale v. Marian Coal Co., 172 
Fed. 639; Brummel v. Clifton Realty 
Co., 146) Md. 56; 125, A 905; Burnett 
v. Mitchell, (Tex. Civ. App.) 158 SW 
800. 


25. Morrison v. Land, 169 Cal. 580, 
147 P 259; Gulf Refining Co. v. Hayne, 
148 La. 340, 86 S 891; Bates v. Smith, 
48 S. D. 602, 205 NW 661; Brown v. 
Western Maryland R. Co., 84 W. Va. 
271, 99 SE 457, 4 ALR 522; Hageg v. 
McGuffin, 67 W. Va. 456, 68 SE 41, 
381 LRANS 491. 


Halloran-Judge Trust Co. v. 
Utah, 124, 258 P 342, 64 
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to the granting of relief by specific performance, 
or as otherwise stated, where the injury from the 
failure to perform the contract is peculiar in its na- 
ture and damages cannot be estimated with any 
degree of certainty and no other adequate remedy 
is afforded at law, specific performance will be 
An action for damages is an inadequate 
remedy where there is no method by which the 
amount of damages can be accurately computed or 
ascertained,”7 as where the damages are specula- 
Statutory provisions are in effect in some 
jurisdictions covering the foregoing rules.”® 

[§ 9] (2) Where Defendant Insolvent.*° 
been both affirmed®! and denied*? that the insol- 
veney of defendant of itself renders a remedy at 
law for damages so inadequate as to warrant a de- 
cree for specific performance in spite of the exist- 


granted.*® 


tive.28 


[a] Resort to legal remedy on con- 
tract should be had only when cir- 
cumstances are such that it is more 
equitable to compel the obligee to ac- 
cept damages in lieu of what he con- 
tracted for than to compel specific 
performance of its terms. Brown v. 
Western Maryland R. Co., 84 W. Va. 
271, 99 SE 457, 4 ALR 522 (normal 
end or termination of every contract 
is performance in accordance with its 
terms, and such consummation should 
be a presumptive one). 


26. awlor Va MlOriday «CUCs ve Wo Ous 
54 Pla. 635, 47 S 574, 127 AmSR 155, 
16 LRANS 307, 14 AnnCas 472. 


27. U. S.—Texas Co. v. Central 
Fuel Oil Co., 194 Fed. 1, 114 CCA 21; 
Indiana Mfg. Co. v. Nichols, etc., Co., 
190 Fed. 579; Oakford v. Hackley, 92 
Fed. 38 [rev 98 Fed. 781, 39 CCA 284]. 


Cal.—Wait v. Kern River Min., etc., 
Co., 157 Cal. 16, 106 P 98; Shannon v. 
Cavanaugh, 12 Cal. A..434, 107 P 574. 


N. Y.—St. Regis Paper Co. v. Santa 
Clara Lumber Co., 173 N. Y. 149, 65 
NE 967. 


Pa.—Lee Lash Co. v. Lyric Theatre 
Co., 28 Pa. Dist. 264; Singerly’s Est., 
16 Pa. Dist. 391; Palmer v. Graham, 
i Pars. Bq. Cas.’ 476. 


Va.—Stuart v. Pennis, 91 Va. 688, 
22 SE 509; Summers v. Bean, 13 Gratt. 
(54 Va.) 404. 


W. Va.—Harper v. Virginian R. Co., 
76 W. Va. 788, 86 SE 919, AnnCas 
1918D 1081. 


Wis.—Dells Paper, etc., Co. v. Wil- 
low River Lumber Co., 170 Wis. 19, 
173 NW 317. 


[a] Where value of obligation 
cannot be estimated with any degree 
of certainty, damages for the breach 
thereof cannot be ascertained, and the 
remedy at law is inadequate. Wait 
v. Kern River Min. etc., Co., 157 Cal. 
16, 106 P 98; Shannon v. Cavanaugh, 
12 Cal. A. 4384; 107 P 574. 


[b] fllustrations.—(1) Purchase 
of slaves during the life or widow- 
hood of the vendor. Summers vy. 
Beanie @Gratt. (os, iVae) 404 oy 102) 
Uncertain royalties on a mining lease. 
Oakford v. Hackley, 92 Fed. 38 [rev 
TSMC Sly SOC As «284 ] CS) haeedin 
the case of a sale of all the grow- 
ing timber on a given tract damages 
are impossible of ascertainment where 
the number of trees could not be 
counted. Stuart v. Pennis, 91 Va. 
688, 22 SE 509. (4) In the sale of 
quantity of pulp wood annually from 
a certain tract, the possibilities of 
destruction of the timber by fire or 
the taking of the land by the state 
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It has 


by eminent domain prevented an ac- 
curate compensation of the damages. 
St. Regis Paper Co. v. Santa Clara 
Lumber -Co.,’ 173 IN--Ys 149) 6s NE 
967. 


[ec] Agreements relating to good 
will. Indiana Mfg. Co. v. Nichols, 
ete... Coy £90. Wed. 5:79; sealmer sive 
Graham, 1 Pars. Eq. Cas. (Pa.) 476. 


28. Texas Co. v. Central Fuel Oil 
Co.,. 194 HMed.:1, 114 CCA 21: 


29. See statutory provisions. 


30. Injunctions see Injunctions § 
44, 


31. Goodhue v. State St. Trust Co., 
267 Mass. 28, 165 NE 701; Clark v. 
Plint, 22-Pick.  (Mass,) 231), 33 -AmpD. 
733 [cit McNamara v. Home Land, 
etce., Co., 105 Fed. 202 (rev on the 
ground that plaintiff had breached 
the contract 111 Fed. 822, 49 CCA 
642 [eert den 187 WS: 642,23. Set 
843, 47 L. ed. 346])]; Hogg v. McGuf- 
fin, 67 W. Va. 456, 68 SE 41, 31 LRA 
CN. S.) 491. 


382. Ida.—Bowman v. Adams, 45 
Ida. 217, 261 P 679; Ridenbaugh. v. 
Thayer, 10 Ida. 662, 80 P 229. 


Nebr.—Union Co-op. Co. v. Adolf- 
a 103 Nebr. 394, 171 NW 902 [cit 
ye]. 


N. Y.—Blank v. La Montagne, 
Gpaemen Co., 123 Misc. 238, 205 NYS 


Or.—Livesley v. Heise, 45 Or. 148, 
76 P 952. 


Pa.—Culbertson v. Albright, 29 Pa. 
Dist 95%. 


W. Va.—Geo: E. Warren Co. v. A. 
L. Black Coal Co., 85 W. Va. 684, 102 
SE 672, 15 ALR 1083. 


33. U. S.—Texas Co. v. Central 
Muel, Oil, Cor w os Neds il ie OC Amos 


Fla.—Hendry v. Whidden, 48 Fla. 
268, 37 S 571, 


Ill.—Parker v. Garrison, 61 Ill. 250. 


N. M.—Gillett v. Warren, 10 N. M. 
523, 62 P 975. 


Or.—Livesley v. Johnson, 45 Or. 30, 
Soe 13, 946, 106 AmSR 647, 65 LRA 


Pa.—Culbertson vy. Albright, 29 Pa. 
Dist, 987. 


34. See cases infra this note. 


[a] Rule applied.—See Ridenbaugh 
v. Thayer, 10 Ida. 662; 80°P .229 (a 
contract to deliver certain wood, 
where, if the wood were not deliv- 
ered, it would be lost through the 
breaking of a boom); Parker vy. Gar- 
rison, 61 Ill. 250 (practically all of 


[§§ 8-9. 


ence of the legal remedy; certainly such insolvency 
is a circumstance to be considered in determining 
the jurisdiction of equity in the matter,** so that, 
combined with some other cause for equitable in- 
tervention, it may become a potent or even con- 
trolling factor.** 
solvency of defendant is a ground for refusing spe- 
cifie performance in that otherwise enforcement of 
the contract would be creating a preference to one 
creditor over anothe 
parently supporting the rule that the fact that dam- 
ages cannot be collected because of defendant’s in- 
solvency is a ground for relief, the insolvency was 
not the only ground present.*® The statutes in some 
jurisdictions, however, expressly make inselvency a 
ground for the remedy of specific performance or 
in the nature of specific performance.** 


It has even been held that in- 


r.25 In some of the cases ap- 


consideration was paid by plaintiff 
and defendant is disposing of his 
property); Rothholz v. Schwartz, 46 
Ni Js Has. 477, 19 AD 38125. 9 Anse: 
409 (a suit by vendor of chattels 
where the remedy at law was inade- 
quate because defendant has no prop- 
erty outside of the goods sold, and 
pending suit might move them be- 
yond the jurisdiction); lLivesley v. 
Heise, 45 Or. 148, 76 P. 952 (where 
defendant by the contract became a 
quasi-trustee for plaintiff); Lives- 
léy v. Johnston, 45 Or.: 30, 76 Ps }13;, 


946, 106 AmSR 647, 65 LRA 783; 
Brett 'v. Warnick, 44, Or. “514,75 5P: 
1061, 102 AmSR 639. 

35. Roundtree v. McLain, 20 F. 


Cas. No. 12,084a, Hempst. 245; City 
F.. Ins. Co. v. Olmstead, 33 Conn. 476: 
Chafee v. Sprague, 16 R. I. 189, 13 
A 121 (where demurrer to bill was 
overruled, there being no allegation 
of insolvency). 


SG. ees S.—Great Lakes, etc., 
Transp. Co. v. Scranton Coal Co., 239 
Fed. 603, 152 CCA 437 (other vessels 
not obtainable); McNamara v. Home 
Land, ete., Co., 105 Fed. 202 [rev 111 
Fed. 822, 49 CCA 642 (cert den 187 
U. S. 642, 23 SCt 8438, 47 L. ed. 346)] 
(action at law would compel plaintiff 
to go into another jurisdiction). 


Mass.—Goodhue vy. State St. Trust 
Co., 267 Mass. 28, 165 NE 701 (stock 
not readily obtainable on market). 


Nebr.—Union Co-op. Co. v. Adolf- 
eee Nebr. 394, 171 NW 902 [cit 
nigonl 


Or.—Brett v. Warnick, 44 Or. 511, 
75 P 1061, 102 AmSR 689. 


W. Va.—Hogs v. McGuffin, 67 W. 
Va. 456, 68 SE 41, 31 LRANS 461 
(stock not obtainable on market). 


Eng.—Ex p. Masterman, 1 Deac. & 
Sate 4 L. J. Bankr. 54, 2 Mont. & A. 


See Tiernan v. Granger, 65 Ill. 351 
(where decree was dismissed because 
of variance in pleading and proof). . 


37. See statutory provisions; and 
cases infra this note. 


[a] Defendant must show ability 
to pay damages.—In Maryland, Acts 
(1888) p 415 c¢ 263 (Code Pub. Gen. 
L. art 16 § 199) provide that specific 
performance shall not be refused 
on the ground of an adequate remedy 
in damages, unless the resisting par- 
ty shows property from which the 
damages may be made, and gives a 
prescribed bond. Neal v. Parker, 98 
Md. 254, 57 A 213. 


[b] In Virginia, by Code § 2907, 
detinue is made an adequate remedy 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 10] (3) Defenses at Law.?8 


may obtain full relief by the interposition of a de- 
fense based on his contract to a pending or threat- 
ened suit by defendant at law, specifie performance 
But it has been held that once 
equity has taken jurisdiction of a suit for the spe- 
cifie performance of a contract that is a proper sub- 
ject of relief, the fact that an action at law is start- 
ed by defendant to which a defense could be inter- 
posed does not prevent a decree of specific perform- 


will be denied.?? 


ance.*° 


[§ 11] 2. Other Remedy Provided by Statute.+: 


Where another adequate remedy 


plaintiff by reason of some statutory enactment, he 
cannot seek relief by specific performance.*? 


SPECIFIC PERFORMANCE 


Where plaintiff ; tract.43 


quate.*® 


is available - to Rule. 


[§ 12] 3. Adequate Remedy Provided in Con- 


in case of defendant’s insolvency, 
Since on plaintiff's affidavit of such 
insolvency the clerk of the court is 
required to issue an order to seize the 
property. Langford v. Taylor, 99 Va. 
b1%, 39 SH+223. 


38. Specific performance based on 
cross complaint to action at law see 
supra. $3. 


39. Kilpatrick v. Coates, 154 Ga. 
648, 115 SE 103; Bailey v. Dillon, 186 
Mass. 244, 71 NE 538, 66 LRA 427. 


[a] Illustrations.—(1) Where a 
partnership to grow peaches on lands 
of one partner was dissolved by 
agreement under which plaintiff, the 
other partner, was to have twenty 
acres of peaches for the term orig- 
inally agreed on, and the first part- 
ner sold the land to a purchaser with 
notice of plaintiff's claim, who was 
threatening to dispossess plaintiff, 
plaintiff, under-Civ. Code (1910) §§ 
5409, 5410, had adequate remedy by 
counter-afiidavit and was not entitled 
to relief in equity by specific per- 
formance. Kilpatrick v. Coates, 154 
Ga. 643, 115 SE 103 (defendant threat- 
ening dispossessory warrant against 
plaintiff). (2) In Massachusetts 
where, under the statute, a husband 
was entitled to avail himself of a 
contract for separate maintenance of 
his wife as an equitable defense to 
her suit for support in the probate 
court, it was held that the trustee 
through whom such agreement was 
made was not entitled to maintain 
a bill in equity to restrain the wife’s 
proceeding, and specifically to enforce 
such agreement, because of the fact 
that specific performance might be 
had by way of equitable defense in 
the suit in the probate court. Bailey 
v. Dillen, 186 Mass. 244, 71 NE 538, 
66 LRA 427. 


{b] In Missouri it was held that, 
as defendant in an unlawful detainer 
suit could not set up an equitable de- 
fense, he might sue in equity to en- 
join such suit and procure a specific 
performance of an option to renew 
his lease. Blount v. Connolly, 110 
Mo. A. 603, 85 SW 605. 


40. Clough v. Cook, 10 Del. Ch. 175, 
87 A 1017. 


[a] lustration.—Where a court 
of equity has taken jurisdiction to de- 
cree specific performance of a cove- 
nant to renew a lease at the lessee’s 
option, it is not prevented from grant- 
ing such relief because the landlord 
has since started suit for possession 
before a justice of the peace. Clough 
v. Cook, 10 Del. Ch. 175, 87 A 1017. 


41. Injunctions see Injunctions § 
46. 
42. 


[a] 


See case infra this note. 
Under particular statutes.— 


Where a covenant obligating an in- 
terurban railway company to estab- 
lish a crossing for an owner whose 
property it crossed requires no dif- 
ferent crossing than that which the 
owner may demand under Burns’ St. 
Annot. (1914) § 5711, specific perform- 
ance of the covenant will be denied. 
Indiana Union Tract. Co. v. Seisler, 
He Ind. A. 507, 106 NE 911, 108 NE 


43. Effect of stipulation for liq- 
uidated damages or penalty see infra 
§§ 166-169. 


44. Marian Coal Co. v. Peale, 204 
aa 161, 122 CCA 397 [mod 190 Fed. 


[a] Tllustration.—Where a _  con- 
tract to secure advances made to a 
coal company by plaintiff specified 
adequate remedies, which should be 
available in case the coal company 
defaulted, plaintiff was bound to pur- 
sue such remedies, and was not enti- 
tled to maintain a suit for specific 
performance. Marian Coal Co. v. 
Peale, 204 Eed. 161, 122 CCA +397 
[mod 190 Fed. 376]. 


45. Dells Paper, etc., Co. v. Wil- 
low River Lumber Co., 170 Wis. 19, 
173- NW 317. 


[a] Illustration.—The purchaser 
of logs and pulpwood from a lumber 
company is not obliged first to ex- 
haust its remedy under the contract, 
by cutting the timber itself, before 
seeking the aid of equity for specific 
performance, the lumber company 
having expressly revoked, canceled, 
and terminated the purchaser’s li- 
cense to cut the timber itself. Dells 
Paper, ete., Co. v. Willow River Lum- 
bDeYnCOe LOM WaAsetl 9,0 loro DINU) collie 


46. Shannon v. Cavanaugh, 12 Cal. 
A. 434, O07 P 574. 


[a] Right to terminate lease.— 
That a lease containing a covenant of 
the lessees to give chattel mortgage 
security for rent provided that, if the 
lessees made default in any of the 
covenants, the lessors might termi- 
nate the lease and possess the prem- 
ises, would not afford an adequate 
legal remedy for default in the cove- 
nant to give the mortgage since exer- 
cise of such a remedy would de- 
prive the lessor of his rentals. Shan- 
non v. Cavanaugh, 12 Cal. App. 434, 
107 P 574. 

47. Cross references: 

In equity generally see Equity § 12. 

In proceedings for injunctions gen- 
erally see Injunctions § 11. 

As affected by subject matter of par- 
ticular contracts see passim infra 
§§ 233-313. 

Enjoining breach of contract see In- 
junctions § 285. 
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Where the contract itself has provided an 
adequate remedy for its own enforcement, which 
remedy is more suitable to the case than specific per- 
formance, equity will withhold its aid;#4 but where 
defendant has expressly revoked the contract and 
the remedies specified as available to plaintiff, the 
latter need not exhaust such contract remedies be- 
fore resorting to a suit for specifie performance.t® 
A remedy provided for in the contract will not pre- 
vent specific performance if the remedy is inade- 


[§ 13] C. Discretion of Court‘’—1. Statement of 
The specific performance of a contract by a 
court of equity is not a matter of absolute right in 
the parties demanding the same,*® but is a matter 


In proceedings for mandamus 
Mandamus §§ 16-18. 


48. U. S.—Pope Mfg. Co. v. Gor- 
mully, (144 U0: S. 224) 12 SCts632) 36 
L. ed. 414; Hennessey v. Woolworth, 
128 Us S438," 9. SCt 109, 432 Lamed. 
500; Nickerson v. Nickerson, 127 U. 
S. 668, 8 SCt 1355, 32 L. ed. 314; Mis- 
sissippi, etc., R. Co. v. Cromwell, 91 
U. S. 643, 23 L. ed. 367; Rutland Mar- 
ble Co.. v. Ripley, 10 Wall. 339, 19 L. 
ed. 955; Willard v. Tayloe, 8 Wall. 
557, 19 L. ed. 501; King v. Hamilton, 
4 Pet. 311, 7 L. ed. 869; Weeks v. 
Pratt, 43 F. (2d) 53 [cert den 283 U. S. 
892, 51 SCt 106, 75 L. ed. 786]; Barr v. 
Carnahan, 34 F. (2d) 759 [quof Cyc]; 
Engemoen v. Rea, 26 F. (2d) 576 [cert 
den 278 U. S: 627, 49 SCt 38, 73 Li. ed. 
546, and cit Cyc]; Goodyear Tire, etc., 
Co. v. Miller, 22 F. (2d) 353 [rev 14 
EF. (2d) 776]; Electric Management, 
etc., Corp. v. United Power, etc., Corp., 
LON (2d) S30l Seite @y cli Awiciney 
Baier, 6 F. (2d) 674; Ohlendiek v. 
Schuler, 299 F. 182 [cert den 266 U.S. 
608, 45 S. Ct. 93, 69 L. ed. 465]; Ga- 
brielson v. Hogan, 298 Fed. 722; Sav- 
age v. Shields, 293 Fed. 863; Empire 
Gas, ete., Co. v. Lone Star Gas Co., 
289 Fed. 826 [aff 296 Fed. 699 (cert 
den 265 U. S. 585, 44 SCt 459, 68 L. ed, 
1192)]; Alexander v. Hamilton, 287 
Fed. 508; Laurens v. Northern Iowa 
Gas, etc., Co., 262 Fed. 712 [aff 282 
Fed. 432]; Hess v. Bowen, 241 Fed. 
659, 154 CCA 417 [aff 237 Fed. 510]; 
Great Lakes, étc., | Transp Coz iv. 
Seranton Coal Co., 239 Fed. 603, 152 
CCA 437; Greison v. Winey, 226 Fed. 
302; Cronen v. Moore, 210 Fed. 239, 
127 CCA 57; Rexford v.. Southern 
Woodland Co., 208 F. 295 [aff 225 F. 
1022, 140 CCA 613]; Shubert v. Wood- 
ward, 167 Fed. 47, 92 CCA 509; Jones 
v. Byrne, 149 Fed. 457 [rev on other 
grounds 159 Fed. 321, 90 CCA 3211; 
Federal Oil Co. v. Western Oil Co., 121 
Fed. 674, 57 CCA 428; Marr v. Shaw, 
51 Fed. 860; McNeil v. Magee, 16 F. 
Cas. No. 8,915, 5 Mason 244; Round- 
tree v. McLain, 20 F. Cas. No. 12,084a, 
Hemnst. 245; Tobey v. Bristol Coun- 
ty, 23 F. Cas. No. 14,065, 3 Story 800. 


Ala.—Bishop v. Alabama, etc., Cot- 
ton ASSOC alo p Alar 388i ll OMS ei 
Cudd v. Wood, 205 Ala. 682, 89 S 52; 
Penney v. Norton, 202 Ala. 690, 81S 
666; Boylan v. Wilson, 202 Ala. 26, 79 
S 364; American Laundry Co. v. E. 
& W. Dry-Cleaning Co., 199 Ala. 154, 
74 S$ 58; Gachet v. Morton, 181 Ala. 
L79iGie Ss Sive Alabame Cents ao: 
v. Long, 158 Ala. 301, 48 S 363; Black- 
wilder v. Loveless, 21 Ala. 371. 


Hadlock, 21 Ariz. 


see 


Ariz.—Pauley v. 
840, 188 P 263. 


Ark.—Sims v. Best, 140 Ark. 384, 
215 SW 519; Shields v. Trammell, 19 
Ark. 51. 


Cal.—Bruck v. Tucker, 42 Cal. 346. 
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Colo.—Antero, etc., Reservoir Co. v. 
Lowe, 69 Colo. 409, 194 P 945; Oles v. 
Wilson, 57 Colo. 246, 141 P 489. 


Del.—Hudson v. Layton, 5 Del. 74, 
48 AmD 167; Godwin v. Collins, 3 Del. 
Ch. 189 [aff 9 Del. 28]. 


D. C.—Evans v. Neumann, 51 App. 
300, 278 Fed. 1013; Rawlings v. Col- 
lins, 36 App. 72. 

Fla.—Smith v. Kallio, 94 Fla. 895, 
114 S 666; Orlando Realty Bd. Bldg. 
Corp. v. Hilpert, 93 Fla. 954, 113 S 
100; Martin v. Albee, 93 Fla. 941, 113 
S 415: MeCaskill Co. v. Dekles— 88 
Fla. 285, 102 S 252; Daubmyre v. Hun- 
ter, 86 Fla. 326, 98 S 69; Williams v. 
Neeld-Gordon Co., 86 Fla. 59, 97 S 315; 
Richardson v. Varn, 80 Fla. 517, 86 S 
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503; Dixie Naval Stores Co. v. Ger- 
man-American Lumber Co., 76 Fla. 
339, 79 S 836; Murphy.v. Hohme, 73 


Fla. 803, 74 S 978, LRAI917F 594; 
Williams v. Bailey, 69 Fla. 225, 67 S 
877; Drake Lumber Co. v. Branning, 
66 Fla. 543, 64 S 263; Rose v. Hen- 
derson, 63 Fla. 564, 59 S 138; Nobles 
v. L’Engle, 61 Mla. 696, 55 S 889; 
Hathcock v. Société Anonyme La 
Floridienne, 54 Fla. 631, 45 S 48i. 


Ga.—Shropshire v. Rainey, 150 Ga. 
566, 104 SE 414; Potts v. Mathis, 149 
Garvocie LO0eS. Da i10. 


Ida.—Benewah Creek, etc., Co. v. 
Milwaukee Lumber Co., 41 Ida. 783, 
242 P 793; Vincent v. Larson, 1 Ida. 
241. 

Ill.— Greengard vy. Bernstein, 343 
Tll. 416, 175 NE 424; Mohnk v. Sey- 
farthe 339.d41) 374, 17 Ne ols, Mager 
v. Lyon, 337 Ill. 271, 169 NE 222; Mor- 
ris v. Curtin, 321 Ill. 462, 152 NE 210; 
Carver v. Van Arsdale, 312 Ill. 220, 
1483 NE 579; Edwards v. Brown, 308 
Tll. 350, 139 NE 618; Stephens v. 
Clark, 305 Ill. 408, 1837 NE 227; Kil- 
coin v. Ortell, 302 Tll. 531, 135 NE 
16; Miller v. Clark, 301 Ill. 273, 133 
NE 685; Miller v.. Shea, 300 Ill. 180, 
133 NE 183; Andrews v. Mohren- 
stecher, 295 Ill. 109, 128 NE 729; Keat- 
ing v. Frint, 291 Ill. 423, 126 NE 136; 
Gronowski y. Jozefowicz, 291 Ill. 266, 


126 NE 108; Miedema v. Wormhoudt, 
288 Ill. 537, 123 NE 596; Thackaberry 
va Kibbe;, 284 Til, 199,119 NE. 397; 


Adams v. Larson, 279 Ill. 268, 116 NE 
658; Wolf v. Lawrence, 276 Ill. 11, 114 
NE 567; Cummins v. Martzen, 273 
Ill. 45, 112 NE 347; Africani Home 
Purchase, ete., Assoc. v. Carroll, 267 
Ill. 380, 108 NE 322; Heller v. McGuin, 
261 Ill. 588, 104 NE 158; Bennett v. 
Burkhalter, 257 Ill. 572, 101 NE 189, 
44 LRANS 733; Turn Verein WHiche v. 
Kionka, 255 Ill. 392, 99 NE 684, 43 
LRANS 44; Anderson vy. Anderson, 
251 Ill. 415, 96 NE 265, AnnCas1912C 
556; MeKennan vy. Mickelberry, 242 
Tll. 117, 89 NE 717; Ulrey v. Keith, 237 
Ill. 284, 86 NE 696; Zempel v. Hughes, 
235 Ill. 424, 85 NE 641; Godwin v. 
Springer, 233 Ill. 229, 84 NE 234; Cas- 
stevens v. Casstevens, 227 Ill. 547, 81 
NE 709, 118 AmSR 291; Chicago, etc., 
Re Co. vi, Reno; 113), TI. 39); Beach=-v. 
Dyer; 93 fl. 295; Ralts v: Ralls, 82 
is 2435 “etehartave Vail is. Tis 63: 
Hoyt v. Tuxbury, 70 Ill. 331; McCabe 
v. Crosier, 69 Ill. 501; Fish v. Leser, 
69 Ill. 394;° Trabue v. Bowman, 257 
Ill. App. 330; Prideaux v. Miller, 215 
Ill. App. 429; Powell v. Huey, 145 
Ill. App. 477; Gillespie v. Fulton Oil, 
etc., Co., 140 Ill. App. 147 [rev on oth- 
er grounds 236 Ill. 188, 86 NE 219]; 
Launtz v. Vogt, 133 Ill. App. 255. 


Ind.—Ash v. Daggy, 6 Ind. 259; 
Ryan v. Summers, 81 Ind. App. 225, 
142 NE 879; Ames v. Ames, 46 Ind. 
App. 597, 91 NE 509. 

Iowa.—May v. Haynie, 236 NW 98; 
Finch v. Gates, 210 Iowa 859, 229 NW 
832; Dunlop v. Wever, 209 Iowa 590, 
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228 NW 562; Shisler v. Catholic, etc., 
Assoc., 207 Iowa 306, 222 NW 838; 
Lockie v. Baker, 206 Iowa 21, 218 NW 
483; Braig v. Frye, 199 Iowa 184, 199 
NW 977; Cohen Bros. Iron, etc., Co. 
v. Shackelford Brick Co., 197 Iowa 
674, 198 NW 318; Durband v. Ney, 196 
Towa 574, 191 NW 385; Larabee v. 
Gilbert, 195 Iowa 501, 190 NW 932; 
Griffin v. Nash, 187 Iowa 345, 174 NW 
233; Western Securities Co. v. Atlee, 
168 Iowa 650, 151 NW 56; Muench v. 
Barnell, 163 Iowa 352, 144 NW 602; 
Healy v. Hohn, 157 Iowa 375, 138 
NW 551; Black v. Miller, 158 Iowa 
293, 138 NW 535; Webber v. Harter, 
154 Iowa 317, 134 NW 947; Malloy v. 
Foley, 133 NW _ 778, 155 Iowa 447, 
136 NW 131; Quarton v. American 
Law Book Co., 143 Iowa 517, 121 NW 
100, 32 LRANS 1; New York Broker- 
age Co. v. Wharton, 143 Iowa 61, 119 


NW 969; Zundelowitz v. Webster, 96 
Towa 587, 65 MW 835; Thurston v. 
Arnold, 43 Iowa 438; Sweeney v. 


O’Hora, 43 Iowa 34; Auter v. Miller, 
18 Iowa 405; Rudolph v. Covell, 5 
Iowa 525; Young v. Daniels, 2 Iowa 
126, 68 AmD 477. 


Kan.—Kinsley Milling Co. v. Waite, 
112 Kan. 809, 213 P 160; Shoop v. 
Burnside, 78 Kan. 871, 98 P 202; Fow- 
ler v. Marshall, 29 Kan. 665. 


Ky.—Warren vy. Goodloe, 230 Ky. 
514, 20° SW (2d) -278;. Robenson vy, 
Yann, 224 Ky. 56, 5 SW (2d) 


man, 204 Ky. 221, 263 SW 748; Hogg 
v. Forsythe, 198 Ky. 462, 248 SW 1008; 
Lexington, etc., R. Co. v., Williams, 
83 Key: 9343.2 209 Siw, 59) [eit Cyel; 
Darnell y. Alexander, 478 Ky. 404, 199 
SW 17 [eit Cye]; ‘Cornett v. Ken-= 
tucky RiviersCoall Conpiluio. wove (one oe 
SW 149; Mattingly v. Brents, 155 Ky. 
570, 159 SW 1157; Heydrick v. Dickey, 
155 Ky. 222,159 SW 666, 154 Ky. 475, 
157 SW 915; Bluegrass Realty Co. v. 
Shelton, 148 Ky. 666, 147 SW 33, 41 
LRANS 384. 


La.—Walshe v. Endom, 124 La. 697, 
50 S 656; Youngblood v. Daily, ete., 
Tribune, 15 La. A..379, 131 S 604. 


Me.—Snell vy. Mitchell, 65 Me. 48. 


Md.—Pattison v. Brydon, 150 Md. 
575, 183 A 328; Gordon v. Gross, 141 
Md. 490, 119 A 267; Powichrowski v. 
Sicinski, 139 Md. 376, 114 A 899; Hen- 
neke y. Cooke, 135 Md. 417, 109 A 113; 
Rickard v. Neff, 130 Md. 89, 99 A 940; 
Warren Mfg. Co. v. Baltimore, 119 
Md. 188, 86 A 502; Abrahams y. King, 
111 Md. 104, 73 A’ 694; Offutt v. Of- 
futt, 106 Md..'236, 67 A 138, 124 Am 
SR 491, 12 LRANS 232. 


Mass.—Shikes y. Gabelnick, 173 NE 
495; Spector v. Traster, 270 Mass. 
545, 170 NE 567; Florimond Realty 
Co. v. Waye, 268 Mass. 475, 167 NE 
635; Brockton Olympia Realty Co. v. 
Lee, 266 Mass. 550, 165 NE 873; Har- 
ris Realty Co. v. Epstein, 266 Mass. 
366, 165 NE 402; Forman v. Gadouas, 
247 Mass. 207, 142 NE 87. 


Mich.—Wolverine Parking Co. v. 
Hawley, 251 Mich. 215, 231 NW 617; 
Brear vy. Baumgartner, 249 Mich. 633, 
229 NW 602; Harmon y. Muirhead, 
247 Mich. 614, 226 NW 713; Stuart v. 
Gonyea, 246 Mich. 109, 224 NW 386; 
Smith v. Stewart, 245 Mich. 452, 222 
NW 713; St. Pierre v. Masson, 243 
Mich. 60, 219 NW 687; Linsell v. Hal- 
icki, 240 Mich. 483, 215 NW 315; Lane 
v. Neifert, 240 Mich. 475, 215 NW 302; 


Stauch yv. Daniels, 240 Mich. 295, 215 
NW _ 311; .Dysarz v. Janczarek, 238 
Mich. 529, 213 NW 694; Lingemann 
v. Naoumson, 237 Mich. 557, 212 NW 
955; Lamar,yv. Detroit Apartments 
Corp., 237 Mich. 206, 211 NW 643; 
Mowat v. Walsh, 236 Mich. 391, 210, 
NW 233; Kinney v. Kinney, 220 Mich. 
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311, 189 NW 897; Habel v. Jeannot, 
216 Mich. 329, 185 NW 848; Stand- 
ard Oil Co. v. Murray, 214 Mich. 299, 
183 NW 55; Watkins v. Minor, 214 
Mich. 380, 183 NW 186; Baller v. 
Spivack, 213 Mich. 436, 182 NW 70; 
Slatkin v. Schumer, 210 Mich. 513, 
177 NW 947; Harrison v. Hassom, 208 
Mich. 685, 176 NW 460; Bradway v. 
Miller, 200.Mich. 648, 167 NW _ 15; 
Kerwin Mach: Co. v. Baker, 199 Mich. 
122,165 NW 625; Lake Erie Land Co. 
vy. Chilinski, 197 Mich. 214, 163 NW 
929; Ogooshevitz v. Arnold, 197 Mich. 
203, 163 NW 946, 165 NW 633; No- 
wicki v. Kopelezak, 195 Mich. 678, 162 
NW 266; Friend v. Smith, 191 Mich. 
99, 157 NW 347; Solomon v. Shewitz, 
185 Mich. 620, 152 NW 196, 3 ALR 
557 [cit Cyc]; Gibb v. Mintline, 175 
Mich. 626, 141 NW 538. 


Minn.—Baker v. Polydisky, 
Minn. 72, 174 NW 526. 


Miss.—Aston v. Robinson, 49 Miss. 
348; Daniel v. Frazer, 40 Miss. 507; 
Clement v. Reid, 17 Miss. 535; Hes- 
ter v. Hooker, 15 Miss. 768. 


Mo.—Kirby v. Balke, 306 Mo. 109, 
266 SW 704; Herryford v. Moore, 
181 SW 389; Hargis v. Smith, 178 
SW 72; Carson v. “Woods, 177_ SW 
623; Edwards v. Watson, 258 Mo. 
631, 167 SW 1119; Beheret v. Myers, 
240 Mo. 58, 144 SW 824; Houtz v. 
Hellman, 228 Mo. 655, 128 SW 1001; 
Lemp Hunting, ete., Club v. Hack- 
mann, 172 Mo. A. 549, 156 SW 7915 
Melville v. Waring, '159 Mo. A. 395, 
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141 SW 12; Dazey v. Laurence, 153 
Mo. A. 435, 134 SW 85. 
Mont.—Stanton v. Occidental L. 


Ins. Co., 81 Mont. 44, 261 P 620; Wil- 
burn v. Wagner, 59 Mont. 386, 196 P 
978; Babcock v. Engel, 58 Mont. 597, 
194 P 137; Interior Securities Co. v. 
Campbell, 55 Mont. 459, 178 P 582; 
Wolf v. Great Falls Water Power, 
etc., Co., 15 Mont. 49, 38 P 115. 


Nebr.—Wilson vy. Bergmann, 112 
Nebr. 145, 198 NW 671; Simmons v. 
Baker, 109 Nebr. 853, 192 NW 511; 
Edmiston v. Hupp, 98 Nebr. 84, 152 
NW 296; Sennett v. Melville, 85 Nebr. 
209, 122 NW 851; Loosing v. Loosing, 
85 Nebr. 66, 122 NW 707, 25 LRA 
NS 920; Lopeman y. Colburn, 82 Nebr. 
641, 118 NW 116. 


N. H.—Manchester Dairy System v. 
Hayward, 82 N. H. 193, 132° A 12: 
Norris v.7 'Clark, (2.5Nee Lise 4405 Tan 
334; Ewins v. Gordon, 49 N. H. 444; 
Eastman v. Plumer, 46 N. H. 464. 


N. J.—St. John The Baptist Greek 
Catholic, ete., Church v. Baron, (Ch.) 
73 A 422; Degheri v. Carobine, 102 N. 
J. Eq. 264, 140 A 406 [rev 100 N. J. 
Hq. 493, 135 S 5187; Texas Co. “ye 
Adams, 101 N. J. Eq. 500, 138. A 655 
[rev 141 A 762]; Rosenson vy. Boche- 
nek, 101 N. J. Eq. 479, 138 A 533 [rev 
102 N. J. Eq. 543, 141 A 753]; Rabin- 
owitz v. Rooney, 97 N. J. Eq. 49, 128 
A. 882 [mod 138 A 870]; Smith v. Mc- 
VWeleb etd Na Jernda23 95 


N. M.—Chaplin vy. Korber, 29 N. 2 
567, 224 P 396. a ae 


ONCE Yea BUtlemay, aWireshite lS CmiNmnYe 
259, 78 NE 1002; Miles v. Dover Fur- 
nace Iron Co., 125 N. Y. 294, 26 NE 
261; Murdfeldt v. New York, ete., R. 
Co., 102 N. Y. 703, 7 NE 404, 1 Silv. 
A. 93; Peters v. Delaplaine, 49 N. Y. 
362; Sherman Vow Wire hit.ae49)5 Nema 
227; Pickett v. Michaels, 120 App. 
Div. 357, 105 NYS 411; Davidson v. 
Cannabis Mfg. Co., 113 App. Div. 664, 
99 NYS 1018; Jones v. Barnes, 105 
App. Div. 287, 94 NYS 695; Hoch v. 
Cocks, 78 Hun 253, 28 NYS 952: 
Clarke v. Rochester, ete., R. Co. 18 
Barb?) 350%) Blank “ve tba Montagne, 
Chapman Co., 123 Misc. 238, 205 NYS 
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Nebr.—Wilson vy. Bergmann, 112 
Nebr. 145, 198 NW 671; Simmons v. 
Baker, 109 Nebr. 853, 192 NW 511; 
Goodall v. Swartsley, 108 Nebr. 753, 
189 NW 164; Davis v. Murphy, 105 
Nebr. 839, 182 NW 365; Evans v. 
Kelly, 104. Nebr. 712, 178 NW 630: 
Edmiston v. Hupp, 98 Nebr. 84, 152 
NW 296; Thomas v. Shonsey, 96 Nebr. 
318, 147 NW 686; Furse v. Lambert, 
85 Nebr. 739, 124 NW 146; Sennett 
v. Melville, 85 Nebr. 209, 122 NW 851; 
Loosing v. Loosing, 85 Nebr. 66, 122 
NW 707; Morgan v. Hardy, 16 Nebr. 
427, 20 NW 387. 


N. H.—Manchester Dairy System 
v. Hayward, 82 N. H. 198, 132 A 12; 
Norris v. Clark, 72 N. H. 442, 57 A 
334; Pierce v. Morse, 65 N. H. 196, 18 
A 792; Ewins v. Gordon, 49 N. H. 
444; Eastman v. Plumer, 46 N. H. 464; 
Pickering Vv. Pickering, 38 N. H. 400. 


N. J.—Newark v. Lindsley, (Ch.) 
114 A 794; Herder v. Garman, 106 N. 
J. Hq. 18, 149 A 686; Degheri v. Caro- 
bine, 102 N. J. Eq. 264, 140 A 406 [rev 
100 N. J. Eq. 4938, 1385 A 518]; Texas 
Co. v. Adams, 101 N. J. Eq. 500, 138 A 
655 [rev on other grounds 141 A 762]; 
Rosenson v. Bochenek, 101 N. J. Eq. 
479, 188 A 533 [rev on other grounds 
102 N. J. Eq. 548, 141 A 753]; Gluck 
v. Rynda Development Co., 99 N. J. 
Eq. 788, 134 A 363 [aff 100 N. J. Eq. 
554, 135 A 917]; Rabinowitz v. Roo- 
ney, 97 N. J. Eq. 49, 128 A 882 [mod 
138 A 870]; J. A. Migel, inc. v. Bacno- 
fen, 96 N. J. Eq. 608, 126 A 396; Neill 
v. Petry, 96 N. J. Eq. 478, 126 A 608; 
Kelleher v. Brags, 96 N. J. Eq. 25, 
124 A 530 [aff 97 N. J. Hq. 547, 128 
A 921]; Massie v. Asbestos Brake Cos 
95 N. J. Eq. 298, 123 A 155 [rev on 
other grounds 96 N. J. Eq. 612, 126 A 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ist,51 whose terms are clear, certain, and unambigu- 
ous,°? even when the contract is fair and honest®? 
or not void because of fraud,®* even as regards 
contracts in which the remedy is ordinarily in- 
voked,°* and even though a legal right to damages 


669]; Meyer v. Reed, 91 N. J. Eq. 237, 
109 A 738; Plummer v. Keppler, 26 
N. J. Eq. 481; Smith v. McVeigh, 11 
N. J. Eq. 239. 


N. M.—Chaplin v. Korber Realty, 
29 N. M. 567, 224 P 396. 


N. Y.—McCall Co. v. Wright, 198 
N. Y. 143, 91 NE 516, 31 LRANS 249; 
Butler v. Wright, 186 N. Y. 259, 78 
NE 1002; National Cash Register Co. 
v. Remington Arms Co., 212 App. Div. 
343, 209 NYS 40 [rev 122 Misc. 234, 
202 NYS 691, and aff 242 N. Y. 99, 151 
NE 144]; Brighton by the Sea v. Riv- 
kin, 201 App. Div. 726, 195 NYS 198; 
Strauss v. Long Beach Estates, 187 
App. Div. 876, 176 NYS 447 [rev 105 
Mise. 398, 173 NYS 142]; Hausner v. 
Wickham, 186 App. Div. 931, 105 Misc. 
735, 172 NYS 680; Buffalo v. Inter- 
national R. Co., 135 Mise. 504, 240 
NYS 113; Schifferdecker v. Busch, 
130\ Mise. 625, 225 NYS 106; Blank 
v. La Montagne-Chapman Co., 123 
Mise. 238, 205 NYS 45; Menier v. Don- 
ald, 98 Misc. 684,165 NYS 50; North- 
rup v. Scott, 85 Misc. 515, 148 NYS 
846. 


N. C.—Bradshaw v. Millikin, 173 N. 
C. 432, 92 SE 161, LRA1917E 880. 


N. D.—Beebe v. Hanson, 40 N. D. 
559, 169 NW 31. 


Oh.—Naughton v. Morford-Wood 
Co., 90 Oh. St. 61, 166 NE 659; Speng- 
ler v. Sonnenberg, 88 Oh. St. 192, 102 
NE 737, 52 LRANS 510, AnnCas1914D 
1083. 


Okl.—Robinson v. Haynes, 147 Okl. 
95, 294 P 8038; Crutchfield v. Griffin, 
USS ROMM S55) 280 Pe 10t57 Efurst- v. 
Champion, 116 Okl. 228, 244 P 419. 


Or.—Dixon v. Simpson, 130 Or. 
211, 279 P 939; Wetherby v.° Gris- 
wold, 75 Or. 468, 147 P 388 [cit Cyc]; 
Hawkins v. Doe, 60 Or. 437, 119 P 754, 
AnnCasi1914A 765. 


Pa.—Humphrey v. Brown, 291 Pa. 
53, 189 A 606; Girard Mammoth Coal 
Co. v. Raven Run Coal Co., 275 Pa. 
119 A 495; Im re Levy, 273 Pa. 
, 116 A 666; Volk v. Volk, 272 Pa. 

, 116 A 312; In re Kutz, 259 Pa. 
548, 103 A 293; Penn Gas Coal Co, v. 
Greensboro Gas Co., 238 Pa. 97, 85 A 
1093; Edison Illum. Co. v. Eastern 
Pennsylvania Power Co., 253 Pa. 457, 
98 A 652; Friend v. Lamb, 152 Pa. 
529, 25 A 577, 34 AmSR 672; Backus’ 
App., 58 Pa. 186; Pennock v. Free- 
man, 1 Watts 401; Ginsburg v. Col- 
lins, 84 Pa. Super. 221; Caton v. Wel- 


Jershouse, 77 Pa. Super. 331; Hollis 
v. Bland, 62 Pa. Super. 505; Dun- 
bar’s Hst., 51 Pa. Super. 216. 

R I.—Smart v. Boston Wire 


Stretcher Co.; 50 R. I. 409, 148 A 803; 
Ball v. Milliken, 31 R. I. 36, 76 A 789, 
37 LRANS 623, AnnCas1912B 30. 


Ss. C.—Yawkey v. Lowndes, 150 S. 
C. 493, 148,SE 554; Maxwell v. Stand- 
ard Furniture Co., 127 S. C. 225, 120 


SE 834; New v. Collins, 126 8S. C. 
294, 119 SE 835; Jolly v. Martin, 120 
Ge oles Vp SH els, eouUmnery Ve 


Bankhead, 119 S. C. 78, 111 SE 891; 
Bull v. Fallaw, 109 S. C. 306, 96 SE 
147; Anthony v. Eve, 109 S. C. 255; 
95 SE 513; McChesney v. Smith, 105 
Ss. G. 171, 89 SE 639; Marthinson v. 
McCutchen, 84 S. C. 256, 66 SE 120. 


Ss. D—wWatters v. Ryan, 31 S. D. 
536, 141 NW 359. 
Tenn.—Henderson v. Henderson, 


159 Tenn. 126, 17 SW (2d) 15 [reh den 
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158 Tenn. 452, 14 SW 
Leathers v. Deloach, 
204 SW 633; 


(2d) 714]; 
140 Tenn. 259, 
New. River Lumber Co. 


v. Tennessee R. Co., 136 Tenn. 661, 
191 SW °334. 

Tex.—Bergstedt Vie Bender, 
(Commn. A.) 222 SW 547 [rev (Civ. 


A.) 187 SW 735]; Hnglish v. Under- 
wood, (Civ. A.) 5 SW (2d) 1033; Bour- 
land vy. Huffhines, -(Civ. A.) 269 SW 
184 [aff 280 SW 561]; Tanner v. Imle, 
(Civ. A.) 253 SW 665; Fabra vy. Fa- 
bra, (Civ. A.) 221 SW 1008; Clegg v. 
Brannan, (Civ. A.) 190 SW 812 [aff 
111 Tex. 367, 2834 SW 1076]. 


Utah.—Halloran-Judge Trust Co. v. 
peat 70 Utah 124, 258 P 342, 64 ALR 
368. 

Vt.—Bufton y. Crane, 101 Vt. 276, 
143 A 382. . 


Va.—Morris v. Harrop, 154 Va. 127, 
152 SE 343; Walker v. Henderson, 151 
Va. 913, 145 SE 311; Beckett v. Korne- 
gay, 150 Va. 636, 143 SE 296; Mill- 
man v. Swan, 141 Va. 312, 127 SE 166; 


Scott v. Albermarle Horse Show As- 
soc., 128 Va. 517, 104 SH 842. 
Wash.—Cowley  v. Foster, 143 
Wash.) *302;19255) SP 29°" Church. 
Bruce, 141 Wash. 630, 251 P 854; 
Fitzsimmons y. Fitzsimmons, 116 


Wash. 635, 200 P 305; Voight v. Fi- 
peek Inv. Co., 49 Wash. 612; 96 P 
162. 


W. Va.—Wellman y. Virginian R. 
COM oOM Wit Vide LOOM TOM Sine 252) 
Kennedy v. Burns, 84 W. Va. 701, 101 


SH) 0565 .oarper vy. Wiresinian &. (Co., 
76 W. Va. 788, 86 SE 919, AnnCas 
1918D 1081. 


Wis.—Clifford v. Hartford, 235 NW 
407; Gloede v. Socha, 199 Wis. 5038, 
226 NW 950; Chandler v. Gault, 181 
Wis. 5, 194 NW 338; Woldenberg v. 
Riphan, 166 Wis. 433, 166 NW 21; 
Engberry v. Rousseau, 117 Wis. 52, 93 
NW 824; Menasha v. Wisconsin Cent. 
R. Co., 65 Wis. 502, 27 NW 169; Smith 
Vv. Wood, 12 Wis. 382. 


Can.—Harris v. Robinson, 21 Can. 
Sh Ok SOS 


B. C.—Gross v. Wright, 67 DomLR 
163. 


Man.—Major v. Shepherd, 18 Man. 
504. 


Ont.—Jarvas v. Tormey, 13 OntWR 
432. 


51. U. S.—Gabrielson vy. Hogan, 
298 Fed. 722. : 
Cal.— Bruck v. Tucker, 42 Cal. 346. 


Tll.— Prideaux v. Miller, 215 Ill. A. 
429. 


Iowa.—Carter v. Schrader, 
Iowa 1245, 175 NW 329. 


Mass.—Florimond Realty Co. v. 
Waye, 268 Mass. 475, 167 NE 635. 


N. J.—Pinner v. Sharp, 23 N. J. 
Eq. 274. 

Pa.—Friend v. Liamb, 152 Pa. 529, 
25 A 577, 34 AmSR 672. 


[a] Defense not warranting re- 
scission or cancellation.—Specific per- 
formance is frequently refused, al- 
though the defense is not such as 
would warrant the rescission or can- 
eellation of the contract at the suit 
of defendant. Kelly v. Central Pac. 
R. Co., 74 Cal. 557,16 P 390, 5 AmSR 
470; Knott v. Giles, 27 App. (D. C.) 
581; Carter v. Schrader, 187 lowa 
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for a breach of contract may exist.5¢ 

[§ 14] 2. Limitations on Discretion. 
tion, however, is subject to limitations.®7 
an arbitrary or capricious discretion,®* nor a per- 


This discre- 
It is not 


1245, 175 NW 329 (remedy rightly re- 
fused, even though the fraud, unfair- 
ness, or inequity is not strong enough 
to set the contract aside on such 
grounds); Solomon y. Shewitz, 185 
Mich. 620, 152 NW 196, 8 ALR 557 


[cit Cyc]; Barksdale v. Payne, 12 S. 
C. Hq. 174; Clitherall v. Ogilvie, 1 S. 
Cs Eq. 250; Humbard v. Humbard, 


3 Head (Tenn.) 100; Tanner v. Imle, 
(Tex. Civ. A.) 253 SW 665; Gloede v. 
Socha, 199 Wis. 503, 226 NW 950 [cit 
Cyc]; Woldenberg v. Riphan, 166 Wis. 
433, 166 NW 21 [cit Cyc]. 


52. Edwards v. Brown, 308 Ill. 350. 
139 NE 618; Stephens v. Clark, 305 
Ill. 408, 137 NE’ 227; Trabue v. Bow- 
man, 257 Tl A. 3803 Ryan we Sum-= 
mers, 81 Ind. A. 225, 142 NH 879. 


Necessity for: 
Serpe) in contract see infra §§ 96— 
05. 


Valid contract see infra § 95 note 78. 


53. Beebe v. Hanson, 40 N. D. 559, 
169 NW 31. 


Fairness and reasonableness 
contracts see infra §§ 126-134. 


Illegality see infra § 157. 


54 Cornett v. Kentucky River 
Coal Co., 175 Ky. 718, 195 NW 149. 


Fraud in contract as affecting right 
te specific performance see infra § 
le 


of 


55. Gibb v. 
626, 141 NW 5388. 


Subject matter of contracts as af- 
fecting right to specific performance 
see infra §§ 233-313. 


56. Linsell v. Halicki, 240 Mich. 
483, 215 NW 315; Lingemann v. Na- 
oumson, 2387 Mich. 557, 212 NW 955; 
Pinner'v. Sharp, 23 N. J. Eq. 274. 


Adequacy of other remedies as_ af- 
fecting right to specific performdnce 
see supra §§ 7-12. 


57. Edelen vy. Samuels, 126 Ky. 295, 
3.035. L031) Siero Osada Cy: Lali: aliens 
Case Threshing Mach. Co. v. Farns- 
worth, 28 S. D. 432, 134 NW 3819, 822. 
And see infra this section. 


“The expressions frequently found 
in the books regarding the discretion- 
ary powers of courts of equity, in 
actions to compel specific perform- 
ance of contracts, unless taken with 
certain limitations, are misleading.” 
J. I. Case Threshing Mach. Co. v. 
Farnsworth, supra, 


“While the remedy of specific per- 
formance is generally spoken of as 
resting in the discretion or grace of 
the chancellor, this is more a form 
of expression than of accurate defini- 
tion of the rights of the injured par- 
ty.”’ Edelen v. Samuels, supra. 


58. U. S.—Oklahoma Natural Gas 
Corp. v. Municipal Gas Co., 38 F. (2d) 
444; Camp Mfg. Co. v. Jordan, 292 
Fed. 182; Merten v. Fertig, 281 Fed. 
908; Hess v. Bowen, 241 Fed. 659, 154 
CCA 417 [aff 287 Fed. 510]. 


Ala.—Penney v. Norton, 202 Ala. 
690, 81 S 666; Boylan v. Wilson, 202 
Ala. 26, 79 S 364; Rushton v. McKee, 
201 Ala. 49, 77 S 343; American Laun- 
dry Co. v. E. & W. Dry-Cleaning Co., 
199 Ala. 154, 74 S 58; Pulliam v. 
Owen, 25 Ala. 492. 


Ariz.—Pauley v. Hadlock, 21 Ariz. 
340, 188 P 263. 


Conn.—Quinn v. Roath, 37 Conn. 16, 


Mintline, 175 Mich. 
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sonal one,*® but a sound judicial 


Del.—Hudson vy. 
48 AmD 167. 


D. C:—Robb v. Crawford, 56 App: 
394, 16 F. (2d) 339. 


Fla.—Williams v. Neeld-Gordon Co., 
Senay 59; I Se slo. 


Ill.—Greengard v. Bernstein, 343 
Tll. 416, 175 NE 424; London v. Doer- 
Tho}, oy4o) JUDG Gxsiel 156 NE 793; Morris 
Van Ouibi nies 2a! nl. 462, 152 NE 210; 
Raginsky v. Lawler, 313 Ill. 441, 145 
NE 189; Kilcoin v. Ortell, 302 Ill. 
531, 135 NE 16; Miller v. Clark, 301 
Tll. 273, 133 NE 685; Miller v. Shea, 
S000 Tl 180, L388" NE L335) Adricant 
Home Purchase, ete., Assoc. v. Car- 
roll, 267 Ill. 380, 108 NE 322; Heller 
v. McGuin, 261 Ill. 588, 104 NE 158; 
Anderson v. Anderson, 251 Ill. 415, 96 
NE 265, AnnCas1912C 556. 


Ind.—Ash v. Daggy, 
Ames v. Ames, 46 Ind. A. 597, 
509. 


Iowa.—Dunlop v. Wever, 209 Iowa 
590, 228 NW 562; Shisler v. Catholic, 
ete., Assoc., 207 Iowa 306, 222 NW 
838; Wright v. Pirie, 188 lowa 1166, 
176 NW 982; Carter v. Schrader, 187 
Towa 1245, 175 NW 329; Griffin’ v. 
Nash, 187 Iowa 345, 174 NW 2338; 
Mitchell v. Mutch, 180 Iowa 1281, 164 
NW 212. 


Ky.—Warren v. Goodloe, 230 Ky. 
514, 20 SW (2d) 278; Robenson v. 
monn, 2247 Ky. 36,5 SW (2d) 271; 
Lexington, etc., R. Co. v. Williams, 183 
Ky. 348,-209 SW 59 [cit Cyc]; Dar- 
nell v. Alexander, 178 Ky. 404, 199 SW 
17 [eit Cyc]; Cornett v. Kentucky 
River Coal Co., 175 Ky. 718, 195 SW 
149; Mattingly v. Brents, 155 Ky. 570, 
159 SW 1157; Posey v. Kimsey, 146 
Ky. 205, 142° Siw 703: 


Md.—Henneke v. Cooke, 135 Md. 417, 
109 A 113; Warren Mfg. Co. v. Bal- 
timore, 119 Md. 188, 86 A 502; Mc- 
Laughlin v. Leonhardt, 113 Md. 261, 
77 A 647. 


Mass.—Curran vy. Magee, 244 Mass. 
ib, TIRING Te 


Mich.—Harmon v. Muirhead, 247 
Mich. 614, 226 NW 713; Stauch v. 
Daniels, 240 Mich. 295, 215 NW 311: 
Gregor v. Olde, 218 Mich. 187, 187 NW 
290; Habel v. Jeannot, 216 Mich. 329, 
185 NW 848; Baller v. Spivack, 213 
Mich. 436, 182 NW 70;. Kerwin Mach. 
Co. v. Baker, 199 Mich, 122, 165 NW 
625; Friend v. Smith, 191 Mich. 99, 
157 NW 347. 


Mo.—Kirby v. Balke, 306 Mo. 109, 
266 SW 704; Hargis v. Smith, 178 SW 
72; Carson v. Woods, 177 SW 623: 
Edwards v. W atson, 258 Mo. 631, 167 


Layton, 5 Del. 74, 


(F Ihacl: oe 
91 NE 


SW 1119: Beheret v. Myers, 240 Mo. 
58, 144 Sw 824; Paris v. Haley, 61 
Mo. 458; Lemp. Hunting, ete., Club 


Benen: 172 Mo, A. 549, 156 SW 


Nebr.—Simmons vy. Baker, 
Iai) AUP. INOS Galak. 


N. H.—Manchester Dairy System Vv. 
lanyards 2aeNe Ete 9.5>) allS mAmeion 


N. J.—St. John The Baptist Greek 


109 Nebr. 


Ca vaolne Chunchey. Baron, (6h. )y 7s 
422. 
N. Y.—Barrett v. Miner, 119 Misc. 


230, 196) NESS 75s 
“Oh. —Naughton vy. 
Co., 90 Oh. St. 61, 166 NE 659; Speng- 
ler v. Sonnenberg, 88 Oh. St. 192, 102 
Pe 52 LRANS 510, AnnCas1914D 


Okl.—Vanlandingham vy. Newberry, 
104 Okl. 98, ae P 726. 


Pa. 259 Pa, 548, 103 A 
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legal disere- | tion,®® controlled and regulated by established us- 


293; Ginsburg v. Collins, 84 Pa. Su- 
per. 221; Dunbar’s Est., 51 Pa. Super. 
216. 


Tenn.—New River Lumber Co. v. 
Tennessee R. Co., 186 Tenn. 661, 191 
SW 334. 


Tex.—Bergstedt Vv. Bender, 
(Commn. App.) 222 SW 547 [rev (Civ. 
App.) 187 SW 735]; Tanner v. Imle, 
(Civ. A.) 253 SW 665; Fabra v. Fa- 
bra, (Civ. A.) 221 SW 1008. 


Va.—Millman v. Swan, 141 Va. 312, 
127 SE 166; Scott v. Albermarle, etc., 
Assoc., 128 Va. 517, 104 SE 842. 


Wash.—Church v. Bruce, 141 Wash. 
630, 251 P 854. 


W. Va.—Collins v. Thomas, 87 W. 
Va. 597, 105 SE 897; Rollyson v. 
Bourn, 85 W. Va. 15, 100 SE 682. 


Wis.—Woldenberg v. Riphan, 166 
Wis. 433, 166 NW 21. 


Ont.—Snell v. Brickles, 28 Ont. L. 
358, 4 OntWN 707, 24 OntWR 28 
[rev on other grounds 49" Cans S.C. 
360]. 


[a] Discretion to deny specific 
performance (1) possessed by the 
court is judicial, and not arbitrary or 
capricious, and should not be exer- 
cised, unless reasons appear which 
would make the specific performance 
of the contract inequitable. Merten 
v. Fertig, 281 Fed. 908. (2) Chancel- 
lori has). no: arbitrary ) discrétion sto 
deny relief of specific performance. 
Greengard v. Bernstein, 343 Ill. 416, 
175 WE 424. (3) In proper case 
should not be denied unless some 
good reason is shown for so doing. 
Dunlop v. Wever, (Iowa) 228 NW 562. 
(4) It is not to be denied without 
good reason. Shisler v. Catholic Cem- 
etery Imp. Assoc., 207 Iowa 306, 222 
NW 838. (5) The court may not ar- 
bitrarily refuse to grant such relief, 
where the facts and rules of equity 
justify it. Heller v. McGuin, 261 I11. 
588, 104 NE 158. (6) There is no au- 
thority to deny performance merely 
because the chancellor thinks the con- 
tract is disadvantageous, or in a loose 
general sense inequitable. Carter v. 
Schrader, 187 Iowa 1245, 175 NW 329. 


[b] Discretion does not mean free 
will. Hammer v. Michael, 243 N. Y. 
445, 154 NE 305. 


59. Blackburn vy. McLaughlin, 202 
Ala. 434, 80 S 818. : 


60. U. S.—Gabrielson v. Hogan, 
298 Fed. 722; Camp Mfg. Co. v. Jor- 
dan, 292 Fed. 182; Merten vy. Fertig, 
281 Fed. 908; Hess v. Bowen, 241 Fed. 
659, 154 CCA 417 [aff 237 Fed. 510]. 


Ala.—Bishop v. Alabama, ete., Cot- 
ton Assocs) (205 Allan 3:c.Seaet lOmin inte: 
Penney v. Norton, 202 Ala. 690, 81 S 
666; Blackburn vy. MeLaughlin, 202 
Ala. 434, 80 S 818; Boylan v. Wilson, 
202 Ala. 26, 79 S 364; Rushton v. Mc- 
Kee, 201 Ala. 49, 77 S 348; American 
Laundry Co. v. EH. & W. Dry-Cleaning 
Co. £99 Ala tse 74 Se 5S Gashet vi 
Morton, 181 Ala, 17)9,62 (S) 8il%s Ada- 
bama Cent. R. Co. v. Long, 158 Ala. 
301, 48 S 363. 


Ariz.—Pauley vy. Hadlock, 21 Ariz. 
340, 188 P 263. 
Ark.—Sims v. Best, 140 Ark. 384, 


Als SNe Sil 
Conn.—Quinn v. Roath, 37 Conn. 16. 
D. C.—Robb v. Crawford, 56 App. 
394, 16 F. (2d) 339 


Fla.—Williams v. Neeld-Gordon Co., 
86 Fla. 59, 97 S 315; Gaskins v. Byrd, 
66 Fla. 432, 63 S 824. 


T1l.—Morris v. Curtin, 321 Ill. 462, 
152 NE 210; Ragimsky v. Lawler, 313 
Ill. 441, 145 NE 189: Heller v. Mc- 
Guin, 261 IW LH, 104 NE 158; <An- 
derson vy. Anderson, 251 Til. 415, 96 
NE 265, AnnCas1912C 556; Corbett v. 
Cronkhite, 239 Til. 9, 87 NE 874. 


Ind:—Cincinnati,) etc. eR. COE 
Wall, 48 Ind. A. 605, 96 NE 389; Ames 
Vv. umes 46 Ind. A. 597, 91 NE 509. 


, 209 lowa 
590, 228 NW 562; Shisler v. Catholic, 
etc., Assoc., 207 Iowa 306, 222 NW 838; 
Wright Vv. Pirie, 188 Iowa 1166, 176 
NW _ 982; Carter v. Schrader, 187 
Lowa. labs i: ONIWVer ool Griffin Vv. 
Nash, 187 Iowa 345, 174 NW 238. 


Kan.—Lingo v. Gentry, 101 Kan. 
29, “LG 6) PLAne: 


Ky.—Warren v. Goodloe, 230 Ky. 
514, 20. SW (2d) 278; Robenson v. 
Yann, 224 Ky. 56, 5 SW. (2d) 271; 
Lexington, etc., R. Co. v. Williams, 
183, Ky. “343, 209) SW) 59 eit eCyel 
Darnell v. Alexander, 178 Ky. 404, 199 
SW 17 [cit Cyc]; Mattingly v. Brents, 
55) Key. 57005059. SSW dul bers eOseyamve 
Kimsey, 146 Ky. 205, 142 SW 703. 


Me.—Brown v. Boston, etc., R. Co., 
106 Me. 248, 76 A 692; Telegraphone 
Corp. v. Canadian Tel> 'Co., 103 Me: 
444, 69 A 767. 

Md.—Henneke v. Cooke, 135 Md. 
417, 109 A 113; Warren Mfg. Co: v. 
Baltimore, 119 Md. 188, 86 A 502; 


Offutt v. Offutt, 106 Md, 236, 67 <A 
138, 124 AmSR 491, 12 LRANS 232. 


Mass.—Curran v. Magee, 244 Mass. 
1, 188 NE 1; Richardson Shoe Maeh. 
Co. v. Essex Mach. Co., 207 Mass. 219, 
93 NE 650. 


Mich.—Harmon v. Muirhead, 247 
Mich. 614, 226 NW 713; Gregor v. 
Olde, 218 Mich. 187, 187 NW 290: 
Habel v. Jeannot, 216 Mich. 329, 185. 
NW 848; Baller v. Spivack, 213 Mich. 
436, 182 NW 70; Kerwin Mach. Co. v. 
Baker, 199.~Mich. 122, 165 NW 625; 
Nowicki v. Kopelezak, 195 Mich. 678, 
162 NW 266; Friend v. Smith, 191 
Mich. 99, 157 NW 347; Gibb v. Mint- 
line, 175 Mich. 626, 141 NW 538; Rust 
v. Conrad. 47 Mich. 449,,11 NW 265, 
41 AmR 720. 


Minn.—Baker v. Polydisky, 144 
Minn. 72, 174 NW 526. 


Mo.—Kirby v. Balke, 306 Mo. 109, 
266 SW 704; Hargis v. Smith, 178 SW 
12; Carson v. Woods, 177 Sw 623: 
Edwards y. Watson, 258 Mo. 631, 167 
SW 1119; Beheret v. Myers, 240 Mo. 
58, 144 SW 824. 


Nebr.—Simmons v. Baker, 109 Nebr. 
853, 192 NW 511; Edmiston v. Hupp, 
98 Nebr. 84, 152 NW 296; Thomas v. 
Shonsey, 96 Nebr. 318, 147 NW 686; 
Furse v. Lambert, 85 Nebr. 1395 124 
NW 146. 


N. H.—Manchester Dairy System v. 
Hayward, 82 N. H. 1938; 132 A 12. 


N. J.—St. John The Baptist Greek 
Catholic Church v. Baron, (Ch.) 73 
A 422; Levine v. Lafayette Bldg. 
Corprys03 Neds Elgg alice Wao Aa aa 
Degheri v. Carobine,; 102, N. J. Eq. 
264, 140 A 406 [rev LOO INE Is, ee 
493, 135 A 518]. 


N. Y.—Glasser vy. ‘Loughran, 103 
Misc. 20, 170 NYS 190. 


Oh.—Trustee Co. v. Zimmer, 10 Oh 
NPNS 455. 


Pa.—In re Kutz, 259 Pa. 548, 103 


A 293; Ginsburg v. Collins, 84 Pa. 
Super. 221; Dunbar’s Est., 51 Pa. 
Super. 216. 


Philippine.—Repide v. Afzelius, 39 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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ages and principles of equity,®1 relief to be granted | or denied according to the circumstances of each 


Philippine 190. 


R. I.—Pearson v. Albro, (R. I.) 128 
A 570. 


S. C.—Maxwell v. Standard Furni- 
ture Coy 127 S. Cy 225, 120 Sm 834. 


S. D.—Watters v. Ryan, 31 S. D. 
536, 141 NW 359. 
Tenn.—Leathers v. 


Deloach, 140 


Tenn. 259, 204 SW 633; New River 

Lumber Co. v. Tennessee R. Co., 136 

Tenn. 661, 191 SW 324. 
Tex.—Bergstedt Vv. Bender, 


«Commn. A.) 222 SW 547 [rev (Civ. 
Ae) usta siwe Moos: Danner «vy. [mile 
(Civ. A.) 253 SW 665; Fabra v. Fa- 
bra, €Civ. A.) 221 SW 1008. 


Vt.—Bufton v. Crane, 101 Vt. 276, 
143 A 382; Gove v. Gove’s Adm., 88 
Wee Sle 92 A 10. 


Va.—Morris v. Harrop, 
Scott v. Albermarle, ete., Assoc., 128 
Va. 517, 104 SE 842; Adams v. Hazen, 
123 Va. 304, 96 SE 741. 


Wash.—Church v. Bruce, 141 Wash. 
630, 251 P 854. 


W. Va.—cCollins v. Thomas, 87 W. 
Wa Dod. BLD SMSO: mevOllysone “Vv. 
Bourn, 85 W. Va. 15, 100 SE 682. 


Wis.—Woldenberg v. Riphan, 
Wis. 433, 166 NW 21. 


Wyo.—Merrill v. Rocky Mountain 
Cattle Co., 26 Wyo. 219, 181 P 964. 


“The word ‘discretionary,’ as used 
in the decisions, is somewhat inaccu- 
rate and misleading. Sie ne 
discretion referred to does not mean 
a whimsical, fickle, or arbitrary one, 
but rather the sound judicial discre- 
tion of the court, controlled by es- 
tablished principles of equity, and ex- 
ercised upon a consideration of all the 
facts and circumstances of the case.” 
Barrett v. Miner, 119 Misc. 230, 196 
NYS 175. 


{a] Discretion must be based on 
reason and sound judgment.—Pauley 
v. Hadlock, 21 Ariz. 340, 188 P 263. 


[b] Discretion is governed by rea- 
son and facts which make judgments 
fair and just. Hammer v. Michael, 
243 N. Y. 445, 154 NE 305. 


[ec] Unilateral contracts.—In spe- 
cifically enforcing a unilateral con- 
tract, courts will exercise their dis- 
cretion with great care. Corbett v. 
Gronkhite? 239 111i" 9,87 INO EL 874: 


[d] Discretion not abused.—W here 
the owner gave his agent exclusive 
authority to sell, and inadvertently 
authorized another to sell within the 
same period, and both agents sold 
within that time, denial of specific 
performance of sale by the last agent 
was not an abuse of discretion, Lin- 
go v. Gentry, 101 Kan. 279, 166 P 
476. 


61. U. S.—Jenkins Petroleum Proc- 
ess Co. v. Sinclair Refining Co., 32 F. 
(2d) 247 [mod 32 F. (2d) 252]; En- 
gemoen v. Rea, 26" Be “C2 0) LovG eFoer= 
tiorari den 278 U.S. 627, 49 SCt 28, 
73 L. ed. 546, and cit Cyc]; Goodyear 
Tire, etc., Co. v. Miller, bo F, (2a) 
853 [rev 14 F. (2d) 776]; Mlectric 
Management, etc., Corp. v. United 
Power, etc Corps, Lone. (dd) tlh; 
Goodyear Tire, etc., Co. v. Miller, 14 
Deka) [rev 22 FS (2d) 3531; 
Ohlendiek v. Schuler, 299 Fed. 182 
[certiorari den, 266 U. S. 608, 45 SCt 
93, 69 L. ed. 465]; Gabrielson v. Ho- 
gan, 298 Fed. 722; Savage v. Shields, 
293 Fed. 863; Tmpire Gas, etc., Co. v. 
Lone Star Gas ‘Co; 289 Fed. 826 [aff 
296 Fed. 699, and certiorari den 265 
WS! 585, 44 Sct 459, 68 L. ed. 11921; 
Alexander 1%) Hamilton, 287 Fed. 508; 
Laurens v. Northern Iowa Gas, etc., 


152 SE 343; 


166 


‘92 Fla. 224, 109 S 306; 


Co., 262 Fed. 712; Hess v. PO 241 
Fed. 659, 154 CCA 417 [aff 23 Fed. 
510]; Rexford v. Southern Woodland 
Con 208 Med. 295 laite225 Med. 02/2. 
140 CCA 613]; Shubert v. Woodward, 
167 Fed. 47, 92 CCA 509. 


Ala.—Bishop v. Alabama, etc., Cot- 
ton Assoc., 215 Ala! 388, 110 s plete: 
Cudd v. W ‘ood, 205) Alaz 682, 89 S 52; 
Penney v. Norton, 202 Ala. "690, 818 
666; Boylan v. Ww ilson, 202 Ala. 26, 
79 8 364; Rushton v. McKee, 201 Ala. 
49, 77 S 3438; American Laundry Co; 
We Dy & W. Dry-Cleaning Co., 199 Ala. 
154, 74 S 58; Gachet v. Morton, 181 
Ala. 179, 61S 817; Alabama Cent. R. 
Coz ve Long, 158 Ala. S01 9480S 363): 
Pulliam v. Owen, 25 Ala. 492. 


rk Parc v. Best, 140 Ark. 
SW 5 


Caer v. Los Angeles Pac. 
Coe WiiiCale sho wlbomrs 250) 


Conn.—Quinn y. Roath, 37 Conn. 
16; Meeker vy. Meeker, 16 Conn. 403. 


ID (Cs Crawford, 56 App. 
394,16 F. (2d) 339 


Fla.—Merrill v. Pare’. 94 Fla, 882, 
14a Soe. Martini ay. Albee, 93 Fla. 
941, 113 S 415: Wimbish v. Douglass, 
McCaskill v. 
Dekle, 88 Fla. 285, 102 S 252; Gau- 
tier v. Bradway, 87 Fla. 193, 99 S 879; 
Daubmyre v. Hunter, 86 Fla. 326, 98 
S 69; Witham v. Shepard, 84 Fla. 75, 
92 S 685; Richardson v. Varn, 80 Fla. 
517, 86 S 503; Dixie Naval Stores Co. 
v. German-American Lumber Co., 76 
Fla. 339, 79 S 886; Murphy v. Flohne, 
73 Fla. 8038, 74 S 973, LRAI917F 594; 
Williams v. Bailey, 69 Fla. 225, 67 iS 
877., Drake Lumber Co. v. Branning, 
66 Fla. 543, 64 S 263; Gaskins v. Byrd, 
66 Fla. 432, 63 S 824; Rose v. Hender- 
Son, 63 Mla. 564, 59 S 13385 Taylor v. 
Florida, etc., R. Co., 54 Fla. 635, 45 
S 574, 127 AmSR 155, 16 LRANS 307, 
14 AnnCas 472; Maloy v. Boyett, 53 
Fla. 956, 43 S 243; Asia v. Hiser, 38 
Mla. 71, 20 S796. 


Ida.—Benewah Creek Impr., etc., Co. 
v. Milwaukee Lumber Co., 41 Ida. 783, 
LAE TOS: 


Il1.—C. D. Gammon Co. v. Standard 
Trust, etc., Bank, 327 Ill. 489, 158 NE 
810; London v. Doering, 325 Ill. 589, 
156 NE 793; Raginsky v. Lawler, 313 
Ill. 441, 145 NE 189; Miedema v. 
Wormhoudt, 288 ill. 537, 123 NE 596; 
Africani Home Purchase, etc., Assoc. 
v. Carroll, 267 Til. 380, 108) NE) 322); 
Anderson v. Anderson, 251 Ill. 415, 96 
NE 265, AnnCas 1912C 556; Zempel v. 
Hughes, 235 Ill. 424, 85 NE 641; Cum- 


384, 215 


berledge v. Brooks, 235 Ill. 249, 85 NE 
197; Godwin v. Springer, 233 Ill. 
229, 84 NE 234. 

Ind Aichwavee Dagey, al Omelnd apo) 


Harter v. Morris, 72 Ind. A. 189,-123 
NE 23, 719; Cincinnati, etc., R. Co.jv. 
Wall, 48 Ind. A. 605, 96 NE 389; Ames 
v. Ames, 46 Ind. A. 597, 91 NE 509. 


Iowa.—Shisler v. Catholic, ete., As- 
soc., 207 Iowa 306, 222 NW 838; Dur- 
band v. Ney, 196 Iowa 574, 191 NW 
385; Mitchell v. Mutch, 180 Towa 1281, 
164 NW 212; Zundelowitz we Webster, 
96 Iowa 587, 65 NW 8385; Thurston v. 
Arnold, 43 Iowa 43; Sweeney v. 
O' Hora, 43 Iowa 34. 


Ky.—Warren v. Goodloe, 230 Ky. 
514, 20 SW (2d) 278; Robenson v. 
Yann, 224 Ky. 56, 5 SW (2d) 271; 
Glenn v. Lowther, 219 Ky. 383, 293 
SW 947; Posey v. Kimsey, 146 Ky. 
205, 142 SW 703; Edelen v. Samuels, 
126 Ky. 295, 108 SW 360, 31 KyL 731; 
Turner v. Clay, 3 Bibb 52. 


Me.—Brown v. Boston, etc., R. Co., 
106 Me. 248, 76 A 692; Telegraphone 
Corp. v. Canadian, Tellin. Cos 103) Me: 


444, 69 A 767. 
Md.—Gordon y. 

119 A 267; 

139 Md. 


Gross, 141 Md. 490, 
Powichrowski v. Sicinski, 
376, 114 A 899; Henneke v. 
Cook, 135 Md. 417, 109 A 113; Tesch- 
ner v. Falkenwalde, 135 Md. 114, 108 
A 467; Rickard v. Neff, 130 Md. 89, 
99 A. 940; Warren Mfg. Co. v. Balti- 
more, 119 Ma. 188, 86 A 502; McLaugh- 
lin v. Leonhardt, LTS Midi 2 CH) oA. 
GA © tiauateaye Offutt, 106 Md. 936, 67 
A 138, 124 AmSR 491, 12 LRANS 232; 
Griffith v. Frederick County Bank, 6 
ae ce alle ‘424; Tyson v. Watts, 1 Ma. 
. Oe 


E Richardson Show Mach. Co. 
v. Essex Mach. Co., 207 Mass. 219, 93 


NE 650 
Mich.—Harmon y. Muirhead, 247 
Miche 6149 §22'6 UNiW 7s) Se riendivs 


Smith, 191 Mich. 99, 157 NW 347; Gibb 
Ree EBS 175 Mich. 626, 141 NW 
Minn.—Baker  v. 
Minn. 72, 174 NW 526. 


jwise cpAeter v. Robinson, 49 Miss. 

Mo.—Kirby v. Balke, 
266 SW 704; Hargis v. 
72; Edwards v. Watson, 258 Mo. 631, 
167 SW 1119; Beheret v. Myers, 240 
Mo. 58, 144 Sw 824; Kirkpatrick Vv. 
Pease, 202 Mo. 471, 101 SW 651; Paris 
v. Haley, 61 Mo. 453; Lemp Hunting, 
etc., Club v. Hackmann, 172 Mo. A. 
549, 156 SW 791: 


Mont.—Long v. 
2035 (Gea ode: 


Polydisky, 144 


306 Mo. 109, 
Smith, 178 SW 


Needham, 37 Mont. 
Stevens v. Trafton, 36 
Mont. 520, 983 P 810; Wolf v. Great 
Falls “Water Power, ete., Co., 15 
Mont. 49; 138° BP 105. 


Nebr.—Simmons y. Baker, 109 Nebr. 
853, 192 NW 511. 


N. H.—Manchester Dairy System v. 
Hayward, 82 N. H. 193, 132 A 12. 


N. J.—St. John the Baptist Greek 
Catholic Church vy. Baron (Ch.) 73 A 
422; Lean v. Leeds, 92 N. J. Eq. 455, 


114 A 402; Smith v. McVeigh, 11 N. 
dj Lat 239: King v. Morford, 1 N. J. 
Eq. 274. 


N. Y.—Bowen vy. Irish Presb. Cong., 
19 N. Y. Super. 245; Barrett v. Miner, 
119 Misc. 230, 196 NYS 175; Froelich 
Wa KS IW.) Holdine {Cor ule Mise: 
275, 190 NYS 324 [aff 192 NYS 925]; 
Seymour vy. Delancey, 6 Johns. Ch. 
222 [rev on other grounds 3 Cow. 445, 
15 AmD 270]: St. John v. Benedict, 6 
Johns. Ch. 111; McWhorter v. McMa- 
han, Clarke 400 [aff 10 Paige 386]. 


N. C.—Pearson v. Millard, 150 N. 
C. 303, 63 SE 1053; Jones v. Jones, 148 
ING KOS Bu A Sia Zale 


Oh.—Naughton v. Morford-Wood 
Co., 90 Oh. St. 61, 106 NE 659; Speng- 
ler v. Sonnenberg, 88 Oh. St. 192, 102 
NE 737, 52 LRANS 510, AnnCas1914D 
1083; Trustee Co. v. Zimmer, 10 Oh 
NPNS 455. 


Okl.—Crutchfield v. Griffin, 139 Ok]. 
35, 280 P 1075; Vandlandingham v. 
Newberry, 104 Okl. 98, 230 P 726. 


Or.—Dixon v. Simpson, 130 Or. 
219 P 939: 


Pa.—aIn re Kutz, 259 Pa. 548, 103 A 
293; Ginsburg v. Collins, 84 Pa. Super. 
221: Dunbar’s Hst., 51 Pa. Super. 216; 
Cleland v. Oil Co., 23 Pa. Co. 1; Dalzell 
VaCrawtord, ae Pars. Hons Cast mronijae: 
Palm 155, 2 Pals 17. 


R. I.—Smart v. Boston Wire Stitch- 
er Co., 50 R. I. 409, 148 A 808. 


Ss. C.—Yawkey v. Lowndes, 150 S. C. 
493, 148 SE 554; Maxwell v. Standard 
Furniture Cox IY SC: 225, 120 SE 
834; New v. Collins, 126 8S. C. 294, 119 
SE 835. 
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particular case.*? These established equitable prin- | ciples are said to be advisory rather than manda- 


Ss. D.— Watters v. Ryan, 31S. D. 536, 


141 NW 359. 
Tenn.——New River Lumber Co. v. 
Tennessee R. Co., 136 Tenn. 661, 191 


SW 4 Sneed 


317. 


Tex.—Bergstedt v. Bender, (Commn. 
A.) 222 SW 547 [rev (Civ. App.) 187 
SW 735]; Tanner v. Imle, (Civ. App.) 
253 SW 665; Fabra v. Fabra (Civ. 
App.) 221 SW 1008. 

Utah.—Halloran-Judge Trust Co. Vv. 
Heath, 70 Utah 124, 258 P 342, 64 ALR 
368, 


Vt.—Bufton v. Crane, 101 Vt. 276, 
148 A 382; Gove v. Gove’s Adm., 88 
Vata 592 Agd 0: 

Va.—Beckett v. Kornegay, 150 Va. 
636, 148 SE 296; Scott v. Albermarle 
Horse Show. Assoc., 128 Va. 517, 104 
SE 842; Adams v. Hazen, 123 Va. 304, 
96 SE 741. 


Wash.—Church v. Bruce, 141 Wash. 
630, 251 P 854. 


334; Howard v. Moore, 


W. Va.—Collins v. Thomas, 87 W. 
Wa. 597; 105 SE 897; Harper v. Vir- 
ginian R. Co., 76 W. Va. 788, 86 SE 
919, AnnCas1918D 1081; Abbott v. 
L’Hommedieu, 10 W. Va. 677; Lowry 
v. Buffington, 6 W. Va. 249. 

Wis.—Gloede v. Socha, 199 Wis. 


503, 226 NW 950; Chandler v. Gault, 
181 Wis. 5,194 NW 33; Woldenberg v. 
Riphan, 166 Wis. 433, 166 NW 21. 

25 Beav. 


Eng.—Haywood y. Cope, 


140, 53 Reprint 589. 
Can.—Harris_v. Robinson, 21 Can. 
Seo s90. 


Ont.—Snell v. Brickles, 28 Ont. L. 
358, 4 OntWN 707, 24 OntWR 28. 


“It is a well recognized principle 
that the granting of specific perform- 
ance lies in the sound discretion of 
the Court ‘to be exercised upon con- 
sideration of all the circumstances of 
each particular case. The Court will 
be controlled, of course, in the exer- 
cise of its discretion, by the estab- 
lished doctrines and settled principles 
upon the subject; but it does not 
follow, as matter of course, that be- 
cause the legal obligation under the 
contract may be perfect, therefore the 
equitable power of the Court will be 
exercised to compel or effect specific 
execution. In every case, the ques- 
tion is, whether the exercise of the 
power is called for to subserve the 
ends of justice; and unless the Court 
is satisfied that the application to it, 
for this extraordinary assistance, is 
fair, just and reasonable, in every re- 
spect, it will refuse to interfere, and 
leave the party to other remedies for 
redress.’ Again—‘The principles 
regulating the exercise by courts of 
equity of their power to compel the 
specific performance of contracts are 
well settled. Specific performance is 
not a matter of right in the litigant 
but it is one of sound judicial discre- 
tion controlled by established prin- 
ciples of equity and it will be granted 
or withheld by the Court upon a con- 
Sideration of all the circumstances of 
each particular case.’” Teschner vy. 
Falkenwalde, 1385 Md. 114, 119, 108 
A 467 [quot Gordon y. Gross, 141 Md. 
49:0; 119" A216 7). 


“It is always desirable to make the 
least draft which is possible upon this 
undefined power of discretion, and to 
determine causes upon established 


rules.” Sweeney v. O’Hora, 43 Iowa 
34, 39; Rudolph v. Covell, 5 Iowa 525. 
[a] No relief in disregard of well 


established equitable rules.—Hal- 


For later cases, developments and changes in the law 


loran-Judge Trust Co. v. Heath, 70 
Utah 124, 258 P 342, 64 ALR 368. 


62. U. S.—Weeks v. Pratt, 43 F. 


+ (2d) 53 [cert den 283 U. S. 892, 51 SCt 


106, 75 L. ed. 786]; Engemoen v. Rea, 
26 F. (2d) 576 [cert den 278 U. S. 627, 
49 SCt 38, 73 L. ed. 546, and cit Cyc]; 
Electrie Management, ete., Corp. v. 
United Power, etc., Corp., 19 F. (2d) 
311 [cit ye]; Goodyear Tire, etc., 
Co. v. Miller, 14 F. (2d) 776 [rev on 
other grounds 22 F. (2d) 353]; -Gab- 
rielson v. Hogan, 298 Fed. 722; Alex- 
ander, v. Hamilton, 287 Fed. 508; 
Clarke v. Aiken, 276 Fed. 21 [aff sub 
nom. Loewenthal v. Georgia Coast, 
ete., R. Co., 265 Fed. 961]; North Fork 
Water Co. v. Medland, 187 Fed. 163. 


Ala.—Penney v. Norton, 202 Ala. 
690, 81 S 666; Boylan v. Wilson, 202 
Ala. 26, 79 S 264; Alabama Cent.’ R. 
Co. vi Long, 15S eAlan 3014 4381S) 3635 
Blackwilder vy. Loveless, 21 Ala. 371. 


Ariz.—Pauley v. Hadlock, 21 Ariz. 
340, 188 P 263; Kimball v. Statler, 20 
Ariz. 81, 176 P 843, 


Ark.—Shields vy. Trammell, 19 Ark. 
bd 


Cal.—Hershey v. Los Angeles Pac. 
Coty ivi Cale 35 shal Domes UES Rue kaaye 
Tucker, 42 Cal. 346; McGinn vy. Willey, 
24 Cal. A. 308, 141 P 49; Cordano v. 
Ferretti, 15 Cal. A. 670, 115 P 657: 


Colo.—Pestal v. O’Donnell, 81 Colo. 
202, 254 P 764; White v. Greenamyre, 
77 Colo. 33, 234 P 164; Oles v. Wilson, 
57 Colo. 246, 141 P 489. 


Conn.—Quinn y. Roath, 37 Conn. 16. 


Del.—Hudson v. Layton, 5 Del. 74, 
48 AmD 167; Mensch v. Gail, (Ch:) 74 
A 832; Godwin v. Collins, 3 Del. Ch. 
189 [aff 9 Del. 28]. 


Fla.—Merrill v. Barnes, 94 Fla. 882, 
114 S 527; Martin v. Albee, 93 Fla. 
941, 113 S 415; Wimbish v. Douglass, 
92 Ela. 224, 109 S 306;° Gautier ‘y. 
Bradway, 87 Fla. 193, 99 S 879; Daub- 
myre v. Hunter, 86 Fla. 326, 98 S 69; 
Witham v. Shepard, 84 Fla. 75, 92 
S 685; Richardson v. Varn, 80 Fla. 
517, 86 S 503; Dixie Naval Stores Co. 
v. German—American Lumber Co., 76 
Fla. 339, 79 S 836; Murphy v. Hohne, 
73 Fla. 808, 74 S 973, LRAI917F 594; 
Williams v. Bailey, 69 Fla. 225, 67 S 
877; Drake Lumber Co. v. Branning, 
66 Fla. 543, 64 S 268; Rose v. Hender- 
son, 63 Fla. 564, 59 S 138. 


Ida.—Benewah Creek, etc., Co. v. 
Milwaukee Lumber Co., 41 Ida. 783, 
aa P 793; Vincent v. Larson, 1 Ida. 


Ill.—Greengard v. Bernstein, 343 
Ill. 416, 175 NE 424; Mohnk v. Sey- 
farth, 339 Ill. 371, 171 NE 510; Olson 
v. Forsberg, 332 Ill. 266, 163 NE 697; 
C. D. Gammon Co. v. Standard Trust, 
ete., Bank, 327 Ill. 489, 158 NE 810; 
Carver v. Van Arsdale, 312 Tl. 220, 
143 NE 579; Allen v. Hayes, 309 Ill. 
374, 141 NE 188; Edwards v. Brown, 
308 Tl. 350, 139 NE 618; Kilecoin v. 
Ortell, 302 Ill. 531, 185 NE 16; Miller 
v. Shea, 300 Ill. 180, 138° Nm7 183; 
Lounsberry v. Deverman, 299 Tli. 493, 
132 NE 485; Union Colliery Co. v. 
Fishback, 299 Ill. 165, 132 NE 492; 
Moore v. Machinery Sales Co., 297 Ill. 
564, 181 NE 141; Keating v. Frint, 
291 Ill. 423, 126 NE 136; Miedema vy. 
Wormhoudadt, 288 Ill. 537, 123 NE 596; 
Thackaberry v. Kibbe, 284 Ill. 199, 119 
NE 897; Adams v. Larson, 279 Til. 
268, 116 NE 658; Wolf v. Lawrence, 
276 Ill. 11, 114 NE 567; Africani Home 
Purchase, etc., Assoc. v. Carroll, 267 
Ill. 380, 108 NE 322; Heller v. Mc- 
Guin, 261 Ill. 588, 104 NE 158; Ben- 
nett v. Burkhalter, 257 Ill. 572, 101 


NE 189, 44 LRANS 733; Anderson v. 
Anderson, 251 Ill. 415, 96 NE 265, 
AnnCas1912C 556; Ulrey v. Keith, 237 
Tll. 284, 86 NE 696; Zempel v. Hughes, 
235 Ill. 424, 85 NE 641; Godwin v. 
Springer, 233 Ill. 229, 84 NE 234; 
Casstevens v. Casstevens, 227 Ill. 547, 
81 NE 709, 118 AmSR 291; Chicago, 
etc., R. Co. v. Reno, 113 Ill. 39; Beach 
v. Dyer, 923 Ill. 295; Ralls v. Ralls, 
82 Ill. 243; Iglehart v. Vail, 73 Ill. 
63; Hoyt v. Tuxbury, 70 Ill. 331; Me- 
Cabe v. Crosier, 69-Ill. 501; Fish v. 
Leser, 69 Ill. 394; Trabue v. Bowman, 
257 Ill. App, 380; Powell v. Huey, 145 
Ill. App. 477; Gillespie v. Fulton Oil, 
etc., Co., 140 Ill. App. 147 [rev on other 
grounds 236 Ill. 188, 86 NE 219]; 
Launtz v. Vogt, 133 Ill. App. 255. 


Ind.—Ash v. Daggy, 6 Ind. 259; 
Ryan v. Summers, 81 Ind. A. 225, 142 
NE 879; Harter v. Morris, 72 Ind. A. 
189, 123 NE 23,-719; ‘Cincinnati, ete: 
R. Co. v. Wall, 48 Ind. A. 605, 96 NE 
389; Ames v. Ames, 46 Ind. A. 597, 
91 NE 509. 


Iowa.—Finch v. Gates, 229 NW 832; 
Mitchell v. Mutch, 180 Iowa 1281, 164 
NW 212; New York Brokerage v. 
Wharton, 143 Iowa 61, 119 NW 969; 
Thurston v. Arnold, 43 Iowa 43: 
Sweeney v. O’Hora, 43 Iowa 34; Auter 
v. Miller, 18 Iowa 405; Rudolph v 
Covell, 5 Iowa 525; Young v. Daniels, 
2 Iowa 126, 63 AmD 477. 


Kan.—Shoop v. Burnside, 78 Kan. 
871, 98 P 202; Fowler v. Marshall, 29 
Kan. 665. 


Ky.—Warren v. Goodloe, 230 Ky. 
514, 20 SW (2d) 278; Robenson v. 
Yonn, 224) Ky 256," 5 (SW) C2) a 2gae 
Glenn v. Lowther, 219 Ky. 3838, 293 
SW 947; Godfrey v. Alcorn, 215 Ky. 
465, 284 SW 1094, 51 ALR 925; Hogg 
v. Forsythe, 198 Ky. 462, 248 SW 


1008; Lexington, etc., R. Co. v. Wil- 
liams, 183 Ky. 3438, 209 SW 59 [cit 
Cyc]; Darnell v. Alexander, 178 Ky. 


404, 199 SW. 17 [cit Cye]; 
Realty Co. v. Shelton, 148 
147 SW 33, 41 LRANS 384; 
VinClay.e oii bbs bos 
14 Ky, 527. 


Me.—Brown v. Boston, etc., R. Co., 
106 Me. 248, 76 A 692; Telegraphone 
Corp. v. Canadian Tel. R. Co., 103 Me. 
had ny A 767; Snell v. Mitchell, 65 
Me. C 


Md.—Gordon v. Gross, 141 Md. 490, 
119 A 267; Powichrowski v. Sicinski, 
139 Md. 376, 114 A 899; Henneke v. 
Cook, 135 Md. 417, 109 A i113; Tesch- 
ner v. Falkenwalde, 135 Md. 114, 108 
A 467; Rickard v. Neff, 130 Md. 89, 
99 A 940; Warren Mfg. Co. v. Balti- 
more, 119 Md. 188, 86 A 502; Offutt 
v. Offutt, 106 Md. 236, 67 A 138, 124 
AmSR 491, 12 LRANS 232. 


Mass.—Florimond Realty Co. v. 
Waye, 268 Mass. 475, 167 NE 635; 
Richardson Show Mach. Co. v. Essex 
Mach. Co., 207 Mass. 219, 93 NE 650. 


Mich.—Farrell v. Hannan Real Es- 
tate Exch., 251 Mich. 669, 232 NW 
209; Brear v. Baumgartner, 249 
Mich. 633, 229 NW 602; Standard Oil 
Co. v. Murray, 214 Mich. 299, 183 NW 
55; Kerwin Mach. Co. vy. Baker, 199 
Mich. 122, 165 NW 625; Friend v. 
Smith, 191 Mich. 99, 157 NW 347; 


Bluegrass 
Ky. 666, 

Turner 
Hart v. Scheible, 


Solomon v. Shewitz, 185 Mich. 620, 
152 NW 196, 3 ALR 557 [cit Cyc]. 
Minn.—Baker v. Polydisky, 144 


Minn. 72, 174 NW 526. 


Mo.—Hargis v. Smith, 178 SW 72: 
Edwards v. Watson, 258 Mo. 631, 167 
SW 1119; Beheret v. Myers, 240 Mo. 
58, 144 SW 824; Lemp Hunting, ete., 
Club_v. Hackmann, 172 Mo. A., 549, 
156 SW 791; Dazey v. Laurence, 153 


see Annotations, same title and section number, 
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tory,°* the application of the rules and of their 
exceptions to each particular case being intrusted to 
the conscience of the court* which must be 


by them.*5 


[§ 15] 3. Relief Granted or Refused as Matter 
of | When a contract of which equity has 
Jurisdiction®® conforms to these equitable princi- 
ples,®* it is as much a matter of course for a court 
of equity to decree specific performance as for a 
court of law to give damages for breach of the eon- 
tract,°® or, as otherwise said, when the essential 
elements, conditions, and requisites exist, the rem- 


of Course. 


Mo. A. 435, 134 SW 85. 


Mont.—Wilburn v. 
Mont. 386, 196 P 978. 


Nebr.—Simmons _ v. 
Nebr. 853, 192 NW 511; Goodall v. 
Swartsley, 108 Nebr. 753, 189 NW 
164; Davis v. Murphy, 105 Nebr. 839, 
182 NW 365; BEvans v. Kelly, 104 
Nebr. 712, 178 NW 630; Sennett v. 
Melville, 85 Nebr. 209, 122 NW 851. 


N. H.—Manchester Dairy System v. 
Hayward, 82 N. MeuLO one ones kas 
Norris wv. Clark: 72 N.- A. 442) 5%.A 
334; Ewins v. Gordon, 49 N. H. 444; 
Eastman v. Plumer, 46 N. H. 464. 


N. J.—Degheri v. Carobine, 102 N. 
J. Eq. 264, 140 A 406 [rev 100 N. J. Eq. 
493, 135 A. 518]. 


N. Y.—Buffalo v. International R. 
Co., 135 Mise. 504, 240 NYS 113; Bar- 
rett v. Miner, 119 Misc. 230, 196 NYS 
175; Menier v. Donald, 98 Misc. 684, 
165 NYS 50. 


Oh.—Spengler v. Sonnenberg, 88 Oh. 
St. 192, 102 NE 737, 52 LRANS 510, 
AnnCas1914D 1083. 


Okl.—Robinson v. Haynes, 147 Okl. 
95, 294 P 808; Vanlandingham v. 
Newberry, 104 Okl. 98, 230 P 726. 


_ Or.—Wetherby v. Griswold, 75 Or. 
468, 147 P 388 [cit Cyc]. 


Pa.—Edison Illum. Co. v. Eastern 
Pennsylvania Power Co., 253 Pa. 457, 
98 A 652; Hollis v. Bland, 62 Pa. Su- 
per. 505. 

S. C.—Maxwell v. Standard Furni- 
ture Co. 127 S.C. 225, 120 SE) 834; 
New v. Collins, 126 S. C. 294, 119 SE 
835; Anthony v. Eve, 109 S. C. 255, 
95 SE 5138. 


Tex.—Bergstedt v. Bender, (Commn. 
A.) 222 SW 547 [rev (Civ. A.) 187 
SW 735]; Tanner v. Imle, (Civ. A.) 
253 SW 665; Fabra v. Fabra, (Civ. 
A.) 221 SW 1008; Clegg v. Brannan 
(Civ. A.) 190 SW 812 [aff 111 Tex. 
367, 234 SW 1076]. 


Va.—Scott v. Albermarle Horse 
Show Assoc., 128 Va. 517, 104 SE 842. 


Wash.—Cowley v. Foster, 143 Wash. 
302;-255 P 129. 


Wis.—Chandler v. Gault, 181 Wis. 
5, 194 NW 33; Woldenberg v. Riphan, 
166 Wis. 433, 166 NW 21. 


Wyo.—Merrill v. Rocky Mountain 
Cattle Co., 26 Wyo. 219, 181 P 964. 


[a] Where general rules and prin- 
ciples governing the court do not fur- 
nish any exact measure of justice be- 
tween the parties. Davis v. Murphy, 
105 Nebr. 839, 182 NW 365; Evans v. 
Kelly, 104 Nebr. 712, 178 NW 630. 


68. Hess v. Bowen, 241 Fed. 659, 
154 CCA 417 [aff 237 Fed. 510]; Har- 
ter v. Morris, 72 Ind. A. 189, 123 NE 
23, 719; Griffin v. Nash, 187 lowa 
345, 174 NW 233; Lexington, etc., Ee 
Co. v. Williams, 183 Ky. 343, 209 SW 
59 [cit Cyc]; Darnell v. Alexander, 
178 Ky. 404, 199 SW 17 [cit Cyc]. 


64. Hess v. Bowen, 241 Fed. 659, 


Wagner, 59 


Baker, 109 
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guided 


edy should be granted as a matter of course.®® 
State the rule more fully, where the contract is le- 
gally binding,*° is certain in its terms,’! is for a 
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To 


valuable consideration,’? is fair and just in all its 


662, 154 CCA 417 [aff 237 Fed. 510]. 
65. Hess v. Bowen, supra. 


“These principles and rules and this 
practice serve to inform the intellect 
and enlighten the conscience.’ Hess 
v. Bowen, supra. 


66. Subject matter of contract see 
infra §§ 233-313. 

67. See supra note 61. 

68. U. S.—Oklahoma Natural Gas 
rene v. Municipal Gas Co., 38 F. (2d) 
eae Bogan v. Daughdrill, 51 Ala. 
v . 


Ark.—Sims v. Best, 140 Ark. 
215 SW 519. 


Del.—Long v. Chandler, 10 Del. Ch. 
339, 92 A256. 


Ric Mee Boa v. McCauley, 48 Ga. 


Ill.—Anderson y. Anderson, 251 Ill. 


384, 


415, 96 NE 265, AnnCasi912C 556; 
Baltimore, ete., R. Co. v. Brubaker, 


217 Ill. 462, 75 NE 523. 


Ky.—Warren v. Goodloe, 230 Ky. 
514, 20 SW (2d) 278; Faraday Coal, 
etc., Co. v. Owens, 80 SW 1171, 26 
KyL 243. 


Me.—Rogers v. Saunders, 16 Me. 92, 
33 AmD 635. 


Md.—Pattison v. Brydon, 150 Md. 
575, 133 A 328; Popplein v. Foley, 61 
Md. 381. 


Miss.—Yazoo, etc., R. Co. v. South- 
ern R. Co., 83 Miss. 746, 36 S 74. 


Nebr.—Shuman vy. Willets, 17 Nebr. 
478, 23 NW 358. 


N. Y.—Losee v. Morey, 57 Barb. 
561; Froehlich v. K. W. W. Holding 
Co., 116 Mise. 275, 190 NYS 324 [aff 
192 NYS 925]. 


Oh.—Trustee Co. v. Zimmer, 10 Oh 
NPNS 455. 


Tenn.—Howard v. Moore, 
Ss Eee 


Va.—Steadman v. Handy, 102 Va. 
882, 46 SE 380; Hale v. Wilkinson, 
21 Gratt. (62 Va.) 75. 


Eng.—Hall v. Warren, 
605, 32 Reprint 738. 


69. Dollar v. Knight, 145 Ark. 522, 
224 SW 983; Gronowski v. Jozef- 
owicz, 291 Ill. 266,126 NE 108; Mitch- 
ell v. Mutch, 180 Iowa 1281, 164 NW 
212. 


[a] Thus, where the _ elements, 
conditions, and incidents which equity 
regards as essential to the granting 
of specific performance of a contract 
are present, the remedial right of 
specific performance is perfect, al- 
though in a sense the making of a 
decree is discretionary. Matthes v. 
Wier, 10 Del. Ch. 63, 84 A 878. 


{b] It is duty of the court, in the 
exercise of sound discretion, to grant 
specific performance on clear cases 
coming within the principles on which 
such relief is granted. Dollar v. 


4 Sneed 


9 Ves. Jr. 


provisions,** and is capable of being enforced,7* 
without hardship to either party,7® or to a third 
person,‘® or to the publie generally,*7 and is of a 
subject matter that permits of specific perform- 
ance,‘* it is a matter of course for the court to de- 
cree specific performance thereof,’® the remedy in 
such cases being a matter of right rather than of 
grace or favor.’ 


On the other hand, the court’s. 


Knight, 145 Ark, 522)» 224 Siw: 983i 
Orlando Realty Bd. Bldg. Corp. v. 
Hilpert, 93 Fla. 954, 113 S 100; Wim- 
bish v. Douglass, 92 Fla. 224, 109 S 
3806; Heller v. McGuin, 261 Ill. 588, 
104 NE 158; Gregor v. Olde, 218 Mich. 
187, 137 NW 290; Trustee Co. v. Zim- 
mer, 10 OhNPNS. “455; J. EO°Case 
Threshing Mach. Co. v. Farnsworth, 
28 S. D. 432, 134 NW 819. . 


70. Essential requisites 
tract see infra §§ 95-169. 


71. Necessity for certainty see in- 
fra §§ 96-105. 


72. Wecessity for consideration see 
infra §§ 122=125. 

73. Necessity for reasonableness 
see infra §§ 126-134. 

74 Impossibility of performance 
See infra §§ 39-44. 


75. Hardship in enforcement see 
infra §§ 46-50. 


of con- 


76. See infra §§ 51-52. 
Wiley POSS INTLALS. De. 
78. Subject matter of contract see 


infra §§ 233-313. 
79. Ark.—Sims v. 
384, 215 SW 519. 


Ill—Greengard v. Bernstein, 343 
Ill. 416, 175 NE 424; Moore v. Machin- 


Best, 140 Ark. 


bn Sales: Co.5 29:7 Lil 5645 Vises INE 
141. 
Iowa.—Mitchell v. Mutch, 180 Iowa 


1281, 164 NW 212. 


Ky.—Mattingly v. Brents, 
570, 159 SW 1157. 


Mo.—Kirby v. Balke, 306 Mo. 109, 
266 SW 704. 


“The remedy by specific perform- 
ance is discretionary; the question is 
not, what must the court do, but what, 
in view of all the circumstances of 
the case in judgment, should it do 
to further justice. When the contract 
has been fairly procured and its en- 
forcement will work no injustice or 
hardship, it is enforced almost as 
a matter of course; but, if it has been 
procured by any sort of fraud or 
falsehood, or its enforcement will be 
attended with great hardship or mani- 
fest injustice, the court will refuse 
its aid.””. Plummer v. Keppler, 26 N. 
J. Eq. 481, 482. 


155° Ky. 


80. U. S.—Oklahoma Natural Gas 
Corp. v. Municipal Gas Co., 33 E: 
(2d) 444. 


Ill.—Greengard v. Bernstein, 3438 
Tll. 416, 175 NE 424; Schmidt v. Barr, 
$33 Ill. 494, 165 NE 131, 66 ALR 1; 
Cc. D, Gammon Co. v. Standard Trust 
& Savings Bank, 327 Ill. 489, 158 NE 


810; Morris v. Curtin, 321 Ill. 462, 152 
NE 210; Danberg v. Langman, 318 
Ill. 266, 149 NE 245; Raginsky v. 
Lawler, 313 Ill. 441, 145 -NE 189; 


Kilcoin v. Ortell, 302 Ill. 531, 135 NE 
16; Miller v. Shea, 300 Ill. 180, 133 
NE 183; Moore v. Machinery Sales 
Ooi 290) Tl. 65645 38d ENE ise © ura 
mins v. Martzen, 273 Ill. 45, 112 NH 
347; Turn Verein Eiche v. Kionka, 


864 [58 C.J.] 


discretion should be exercised to refuse specifie per- 
formance where to grant the relief would violate 
Relief by specific perform- 
ance will not be granted unless the court is satis- 
fied that the application therefor is fair, just, and 
Discretion to grant specific perform- 
ance should not be exercised unless the case is 


equitable principles.*? 


reasonable.®? 


clear.®3 


[§ 16] 4. Application of Principle—a. In General. 
The formula as to discretion therefore is habitually 
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certain ; 57 


used by the courts simply to indicate that the case 


255 Ill. 392, 99 NE 684, 43 LRANS 
44, 


Iowa.—Kurtz v. Gramenz, 198 Iowa 
22, 198 NW 325; Carter v. Schrader, 
87 Iowa 1245, 175 NW 329. 


Ky.—Posey v. Kimsey, 146 Ky. 205, 
142 SW 703... 

Mo.—Beheret v. Myers, 240 Mo. 58, 
144 SW 824. 


Wis.—Dells Paper, etc., Co. v. Wil- 
low River Lumber Co., 170 Wis. 19, 
173 NW 317. 

[a] There is no room for exercise 
of judicial discretion as to whether 
it should be specifically enforced or 
not: (1) Where the parties are com- 
petent to contract and have made an 
agreement reasonably certain in all 
its parts and one which is not objec- 
tionable for unfairness, or inequita- 
ble. Carter v. Schrader, 187 Iowa 
1245, 175 NW 329; Dells Paper, etc., 
Co. v. Willow River Lumber Co., 170 
Wiss 19; Vi 7/3. N Wes 317% (2) ew here 
necessary equitable conditions exist. 
Oklahoma Natural Gas Corp. v. Mu- 
nicipal Gas Co., 38 F. (2d) 444. 


[b] If contract is free from ob- 
jection (1) specific performance is 
allowed as a matter of right and not 
asafavor. Olson v. Forsberg, 332 Ill. 
266, 163 NE 697; Allen v. Hayes, 309 
Ill. 374, 141 NH 188; Dime Savings, 
ete., Co. v. Knapp, 307 Ill. 432, 138 NE 
723; Mackie v. Schoenstadt, 307 Ill. 
398, 138 NE 686; Woodrow v. Quaid, 
292 Ill. 27, 126 NE 583; Black v. Mil- 
ler, 158 Iowa 293, 138 NW 535 [cit 
Cyc]; Warren v. Goodloe, 230 Ky. 
514, 20 SW (2d) 278; Trustee Co. v. 
Zimmer, 10 OhNPNS 455; Gove v. 
Armstrong, 88 Vt. 115, 92 A 10; Rol- 
lyson v. Bourn, 85 W. Va. 15, 100 SE 
682. (2) Where the contract is not 
inequitable, and where there are no 
other substantial reasons why it 
should not be executed, the court may 
not in its discretion refuse specific 
performance. Posey v. Kimsey, 146 
Ky. 205, 142 SW 703. (3) Where 
it is the only remedy that will do com- 
plete justice to complainant, and the 
contract is clear and certain in its 
terms and is proved with reasonable 
certainty, the court is not warranted 
in denying specific performance. 
Moore v. Machinery Sales Co., 297 Ill. 
564, 1381 NE 141. 


[ec] Specific performance will not 
be denied (1) where there is fair 
and valid contract and the party seek- 
ing performance has performed or 
offered to perform all the conditions 
of the contract. Greengard v. Bern- 
stein, 343 Ill. 416, 175 NE 424; Miller 
Vashea, ¢300)) Ti e805 ass eNs. 183: 
Performance by plaintiff see infra §§ 
327 et seq. (2) Specific perform- 
ance cannot be denied where a con- 
tract is fair and equitable., Beheret 
v. Myers, 240 Mo. 58, 144 SW 824. 


81. Dollar v. Knight, 145 Ark. 522, 
224 SW 983; Kirby v. Balke, 306 Mo. 
109, 266 SW 704; Scharer v. Pantler, 


2 
tf 


127 Mo. A. 433, 105 SW 668. 


[a] Thus (1) specific perform- 
ance will be denied when plaintiff 
comes into court of equity with un- 
clean hands, when contract is in- 
complete, so ambiguous as to be un- 
certain in terms and intendments, 
unfair, overreaching, or biting, or 
When mutual mistake in matters of 
substance, covinous contrivances, 
fraud, imposition, surprise or accident 


are pleaded and proved. Kirby v. 
Balke, 306 Mo. 109, 266 SW _ 704. 
(2) It is allowable, in the exercise 


of a sound discretion, to deny specific 
performance where the case is not 
clear, or where complainant is in the 
wrong, or there are considerable 
countervailing equities. Dollar v. 
Knight, 145 Ark. 522, 224 SW 983. 

82. McLaughlin v. Leonhardt, 113 
Mads 261) 7% “ANG47. 


83. Giese v. Pakendorf, 137 Md. 
675, 112 A 3; Lake Erie Land Co. v. 
Chilinski, 197 Mich, 214, 163 NW 929; 
In re Devenny, 22 Pa. Dist. 521. 


“That discretion should not be ex- 
ercised, unless the case is clear. It 
should never be exercised where the 
moving party does not come into 
court with clean hands, with equities 
in his favor.” Smith v. Stewart, 245 
Mich. 452, 454, 222 NW 713. 


[a] Thus, if the proof offered of 
a change in, or abandonment of, the 
original contract raises a serious 
doubt as to the equity asserted by 
plaintiff, the relief will be denied, 
and the parties remitted to their rem- 
edy at law,if any. Griffey v. Lubben, 
196 Iowa 465, 193 NW 410. 


84. See infra this section. 


85. Ill.—Maltby v. Thews, 171 Ill. 
264, 49 NE 486. 


Miss.—Daniel v. Frazer, 40 Miss. 
507; Clement v. Reid, 17 Miss. 535. 


N. J.—Plummer v. Keppler, 26 N. 
J. Wg. 481. 


N. Y.—St. John v. Benedict,= 6 
Johns. Ch. 111 (fraud on creditors). 


Wis.—Engberry v. Rousseau, 117 
Wis. 52, 93. NW 824 (fraud of agent). 


Fraud or misrepresentation as a de- 
fense see infra § 146 et seq. 


86. U. S.—Newton v. Wooley, 105 
Fed. 541. 


Me.—Mansfield v. Sherman, 81 Me. 
365, 17 A 300. 


Md.—Somerville v. Coppage, 101 
Md. 519, 61 A 318. 
Mo.—Gottfried v. Bray, 208 Mo. 


652, 106 SW 639. 


N. C.—Lloyd v. Wheatly, 55 N. C. 
267 (compromise in ignorance of 


SS 116 


before the court is governed not by legal rules, but 
by some equitable principl d rm 
is frequently applied where the defense is plaintiff's 
fraud or misrepresentations’® or defendant’s mis- 
take;8®> or where the contract is incomplete or un- 
where enforcement of the contract in 
specie would be detrimental to the public welfare ;** 
where the contract or the remedy lacks mutuality ;*° 
and where plaintiff has been guilty of laches. 
is also used more loosely in the sense that care and 
discrimination must be used in weighing the evi- 


e.84 Thus the formula 


90 


It 


87. Alaska.—Marks v. Gates, 2 
Alaska 519. 


Del.—Hudson v. Layton, 5 Del. 74, 
48 AmD 167. 


Ill.—Fowler v. Fowler, 204 Ill. 82, 
68 NE 414; Hamilton v. Ryan, 103 
Tll. A. 212 [rev on other grounds 205 
Tll. 191, 68 NH 781]. 


Iowa.—Auter v. 
405. 


Md.—Offutt v. Offutt, 106 Md. 236, 
A 138, 124 AmSR 491, 12 LRANS 


Miller, 18 Iowa 


67 
232 


N. C.—Tillery v. Land, 136 N. C. 
537, 48 SE 824. 


Incompleteness or uncertainty of 
contract see infra §§ 96-117. 


88. Chicago, etc., R. Co. v. Reno, 
113 Ill. 39; Bast St. Louis Connect- 
ing Re Co. v...ast St. Lowis, 341 78 
A. 109 [aff 182 Til: 433, 55: NEP 533q5 
Menasha v. Wisconsin Cent. R. Co., 
65 Wis. 502, 27 NW 169. 


Public welfare see infra § 53. 


89. Duvall v. Myers, 2 Md. Ch. 401; 
Rust v. Conrad, 47 Mich. 449, 11 NW 
265, 41 AmR 720; Hocter-Johnson Co. 
v. Billings, 65 Nebr. 214, 91 NW 183. 


Want of mutuality see infra §§ 18-— 


90. U.S.—King v. Hamilton, 4 Pet. 
311, 7 L. ed. 869. 


ree me pes acs v. Roath, 87 Conn. 


Del.—Hudson v. Layton, 5 Del. 74, 
48 AmD 167. 


Ill.—Mack v. McIntosh, 181 Il]. 633, 
54 NE 1019; Beach v. Dyer, 93 Ill. 
295; Uglehart avn Wailets, sulleeoes 
Hoyt va fuxbuny,, 70) ile 33a Vie= 
Cabe v. Crosier, 69 Ill. 501; Bast St. 
Louis Connecting R. Co. v. Hast St. 
Louis, 81 Ill. A. 109 [aff 182 Ill. 433, 
So MIN By Soo ile 


Ind.—Boldt v. Early, 33 Ind. A. 434, 
70 NE 271, 104 AmSR 255. 


Iowa.—Young v. 
126, 63 AmD 477. 


Kan.—Reid v. Mix, 63 Kan. 745, 66 
P 1021, 55 LRA 706; Fowler v. Marsh- 
all, 29 Kan. 665. 


Daniels, 2 Iowa 


N. H.—Pickering v. Pickering, 38 
N. H. 400. 


Mepe Y.—FPeters v. Delaplaine, 49 N. Y. 


Oh.—Eleventh St. Church of Christ 
Va. Penning ton. Us sOhe Cire Oty 4 0Seino 
Ohe Cine Dees 42 


. C.—Davenport v. Latimer, 53 S. 
Cr 563; otis ecos 


Utah.—Roberts v. Braffett, 32 Utah 


rights); Leigh v. Crump, 36 N. Ci 299. |-51, 92 P 789. 


Eng.—Clowes v. Higginson, 1 Ves. 
& B. 524, 35 Reprint 204. 


Mistake as defense see infra § 142 
et seq. 


W. Va.—Abbott v. 
10 W. Va. 677. 


aches of plaintiff see infra § 387 
et seq. 


L’Hommedieu, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 16-18] 


dence.°1 


parol contract are sufficient.°? 


of them purely legal, are that the 


has elected to pursue his legal remedy for dam- 
that the decree would eall for an undue 
amount of supervision by the court;®* nonperform- 
ance by plaintiff;°?® that time is essential;°7 
the contract has been abandoned;°’ that the con- 
tract is a breach of trust;°® or that the transaction 
is based on an illegal consideration. 


[§ 17] B. In Cases of Unfairness and Hardship. 
Where the ground of defense is the unfairness of 
the contract? or the hardship of the remedy of 
specific performance,® the court frequently exer- 


~94 
ages; 


e.°? Diseretion, it is said, must be used in de- 
termining whether the legal remedy is inadequate, °? 
and whether the acts of part performance of a 
Other defenses which 
are said to involve the exercise of discretion, some 
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vendee plaintiff 


that 


upon." 


cises a discretion in the truest sense, since the great 


91. Ill—Sugar v. Froehlich, 229 
Ill. 397, 82 NE 414; Ralls v. Ralls, 82 
PT 243; 


TIowa.—Zundelowitz v. Webster, 96 


Iowa 587, 65 NW 835. 


Md.—Shriver v. Seiss, 49 Md. 384; 
Smith v. Crandall, 20 Md. 482. 


Mo.—Paris v. Haley, 61 Mo. 453. 


N. Y.—Hoch y. Cocks, 78 Hun 253, 
28 NYS 952. 


Va.—Shenandoah Valley R. Co. v. 
Lewis, 76 Va. 833. 

Wis.—Dewey v. Spring Valley Land 
Co., 98 Wis. 83, 73 NW 565. 

N. B.—Calhoun v. Brewster, 
3 DO By 
92. Marthinson v. King, 150 Fed. 


48, 82 CCA 360; Goddard v. American 
Queen, 44 App. Div. 454, 61 NYS 133. 


Adequacy of remedy see supra §§ 7- 
2. 


TN. 


93, SAsh. Vv. (Dagrey, 6. Ind. 259; 
Smith v. McVeigh, 11 N. J. Eq. 239. 


Performance taking contract out of 
statute of frauds see infra § 170 et 
seq. 


94. Sutton v. Miller, 219 Ill. 462, 76 
NE 838. 
95. Edelen v. Samuels, 126 Ky. 


295, 103 SW 360, 31 KyL 731. 


Contracts involving continuous acts 
see infra §§ 45, 287-294. 


96. Turner v. Clay, 
52. 

Necessity for performance by plain- 
tiff see infra § 327 et seq. 


97. Hollmann y. Conlon, 143 Mo. 
369, 45 SW 275; Cudney v. Gives, 20 


3 Bibb (Ky.) 


Ont. 500. 

Time of performance see infra § 
352 et seq. 

98. Herren v. Rich, 95 N. C. 500. 


Effect of termination of contract 
see infra § 165. 

99. Jones v. Byrne, 149 Fed. 457 
[rev on other grounds 159 Fed. 321. 
90 CCA 101]. 


1. Washington Irr. Co. v. Krutz, 
119 Fed. 279, 56 CCA 1. 

Sufficiency of consideration see in- 
fra § 125. 


2. Unfairness of contract as 
ground for refusing specific perform- 
ance see infra §§ 126-134. 


3. Hardship of remedy as ground 
for refusing specific performance see 


[58 C. J.—55] 


infra §§ 46-53. 


4 U. S—wWillard v. Tayloe, 8 
Wall. 557, 19 L. ed. 501; Shubert. v. 
Woodward, 167 Fed. 47, 92 CCA 509; 
Newton v. Wooley, 105 Fed. 541; Marr 
v. Shaw, 51 Fed. 860; Roundtree v. 
MeLain, “205 Pe] Cass Nov) 12,0842, 
Hempst. 245. ' 


Ala.—Blackwilder v. Loveless, 
Ala. 371. 


D. C.—Knott v. Giles, 27 App. 581. 


Hawaii.—Hurst v. Kukahi, 25 Ha- 
waii 194 (contract sustained as not 
fair). 

Ill.—Fiish v. Leser, 69 Ill. 394; Stone 
Vee Pratt.e25 001) 253" india, Mea, Conv. 
Petersen, 108 Ill. A. 16. 


Iowa.—New York Brokerage Co. v. 
Wharton, 143 Iowa 61, 119 NW 969. 


21 


Kan.—Shoop v. Burnside, 78 Kan. 
81,7 98) B 202% 
Ky.—Ratterman v. Campbell, 26 


Kyl 173, 80 SW 1155. 


Md.—Whalen vy. Baltimore, etc., R. 
Co., 108 Md. 11, 69 A 390, 11 LRANS 
130, 129 AmSR 423; Tyson v. Watts, 
PMdsCh- 3: 


Mass.—Banaghan v. Malaney, 200 
Mass. 46, 85 NE 839, 128 AmSR 378, 
19 LRANS 871. 


Miss.—Aston vy. Robinson, 49 Miss. 
348. 


N. Y.—Sherman v. Wright, 49 N. Y. 
227; Clarke v. Rochester, etc., R. Co., 
18 Barb. 350. 

N. C.—Shakespeare v. Caldwell 
Band, ete, Cos, 144° N. €. 516, 57 SE 
213; Prater v. Miller, 10 N. C. 628. 

Or.—Wetherby v. Griswold, 75 Or. 
468, 147 P 388 [cit Cyc]. 

Pa.—Friend v. Lamb, 152 Pa. St. 
529, 25 A 577, 34 AmSR 672; Hender- 
son vy. Hays, 2 Watts 148. 

Seo Clitheratll v..Osilviey was: 1c: 
Eq. 250. 

W. Va.—Johnson v. Ohio River R. 
Co., 61 W. Va. 141, 56 SE 200. 


Wis.—Menasha v. Wisconsin 
R. Co., 65 Wis. 502, 27 NW 169. 


B. C.—Gross v. Wright, 67 DomLR 
163. 


5. As phase of discretion of court 
see supra § 16 note 89. 


6. Hawaii—Lindsay v. Schleif, 18 
Hawaii 337. 

Ill.— Oswald v. Nehls, 233 Ill. 
84 NE 619. 


Ind.—Garrick v. Garrick, 43 Ind. A. 


Cent. 


438, 
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variety in the forms of unfairness and of hardship 
which have arisen for the consideration of the courts 
has prevented the establishment of many special 
rules or lines of precedent.* 


[§ 18] D. Want of Mutuality—1. Vagueness of 
Rule as Commonly Stated.® 
that as a requisite to specific performance there must 
be mutuality of obligation and of remedy has been 
made in many eases.°® 
ty, and artificiality of the rule has been commented 
Much of the difficulty in which the subject 
has been involved has arisen from the habit of the 
courts in using the phrase “lack of mutuality” loose- 
ly to indicate a wide range of defects. 
meaning sometimes is that one party has not ac- 
cepted the other’s offer, so that there is no contract 
to enforee;® that the agreement was made without 


The general statement 


But the vagueness, obseuri- 


Thus the 


585, 87 NE 696, 88 NE 104. 


Md.—Duvall v. Myers, 2 Md. Ch. 
bs 


40 


Pa.—Club v. Lajoie, 10 Pa. Dist. 


309. 


Va.—Colonna Dry Dock Co. v. Co- 
lonna, 108 Va. 230, 61 SE 770. 


Eng.—Lawrenson v. Butler, 1 Sch. 
& Lef. 13. 


And see cases passim infra §§, 19- 
4, ; 


Shu baceareah of obligation see infra §§ 
pad SNe? ’ 


Hcy enna of remedy see infra §§ 
“OG. 


7. Bacon v. Kentucky Cent. R. Co., 
95 Ky. 378, 382, 25 SW 747, 16 Kyl 


77 (the rule is referred to as “the 
somewhat ambiguous, though eu- 
phonistic, doctrine’’). 


“The rule is evidently based 
upon no principles of abstract right 
and justice, but, at most, upon no- 
tions of expediency; and the argu- 
ments in itS support are often mere 
repetitions of time-honored verbal 
formulas, which, when closely ana- 
lyzed, are found to have little or no 
real force and meaning.’”’ Lamprey 
v. St. Paul, ete., RR. Co,, $9 Minniwier, 


94 NW 555. 

8. ‘Cal.—Marsh v. Lott, 8 Cal. A. 
384, 97 P 168. 

Ill.—Tryce v. Dittus, 199 Ill. 189, 


65 NE 220 (writing signed but not 
considered at the time to be binding). 


Mich.—Hawley v. Sheldon, Harr. 
420. 


Nebr.—Rank v. Garvey, 66 Nebr. 
767, 92 NW 1025, 99 NW 666 (accept- 
ance by ratification of agent’s acts). 


N. J.—Cavagnaro v. Johnson, 74 
IN. J Hig oO WOleA’ 99) [ata] faeNG ere 
Eq. 272, 79 A 686]; Stengel v. Ser- 
geant, 74 N. J. Hq. 20, 68 A 1106. 


Oh.—State v. Baum, 6 Ohio 383 (no - 
acceptance in manner prescribed by 
statute). 

S. C.—Campbell v. Virginia-Caro- 
lina Chemical Co., 68 S. C. 440, 47 SH 
716. 

Can.—Roots v. Carey, 49 Can. S. C. 
211 [rev 5 Alta. L. 125, 2 WestWkly 
677]. 

Alta.—McKay v. Bixby, 62 DomLR 
640. 

Ont.—Whicher v. Trust Co., 19 Ont. 
L. 605, 14 OntWR 888; Bohan v. Gal- 
braith, 15 Ont. L. 37, 10 OntWR 143; 
College v. Jayne, 10 Ont. L, 319, 6 


866 [58 C.J.] 


authority and was therefore illegal;® that plaintiff 
has not complied with a condition precedent;*° that 


the memorandum is defective, in 
plaintiff as a party;"? 


fair and unequal.'? 


OntWR 666. 
Sask.—Meivre v. Steine, 5 Sask. L. 
335 (no agreement). 
N. W. Terr.—L. & T. Co. v. Purvis, 
Wo Terr: 3. 38: 
Enforcement of 
tracts see infra § 34. 
Necessity for existence of valid 
contract see infra § 95. 


9. Stoughton Third School Dist. v. 
Atherton, 12 Metc. (Mass.) 105; Lum- 
ber: Go. v- Coal Co; 39) Cant. S. C2 L695 


OntWwR 677, 3 OntWN 1546 [rev 
Ont. L. 229, 20 OntWR.683]; L. & T. 
Comy Purvis, 7 Derr. 1,385 


Capacity of parties to contract see 
infra § 118. 


Illegal contracts see infra § 157. 


Persons entitled to enforce per- 
formance see infra §§ 67-82. 


10. Hutcheson v. McNutt, 1 Oh. 


unilateral con- 


14 
Conditions to contract see infra § 
3. 


11,. -Winter v. Trainor, 151. Ill. 191, 
37 NE 869. 


Memorandum not signed by plain- 
tiff see infra § 32 


12. U. S.—Dorsey v. Packwood, 12 
How. 126, 13 L. ed. 921. 


Colo.—Rude v. Levy, 48 Colo. 482, 
96 P 560, 127 AmSR 128, 24 LRANS 
918 


Nebr.—Cooper v. 
Nebr. 313, 50 NW 2. 


N. J.—Law v. Smith, 68 N. J. Eq. 
SiO PAL 32 7. 


N. Y.—Levin v. Dietz, 194 N. Y. 376, 
87 NE 454, 20 LRANS 251. 


N. C.—Brewer v. Church, 57 N. C. 
418. 


Pa.—Sherman v. Herr, 220 Pa. 420, 
69 A 899; Lennig’s Hst., 19 Pa. Co. 
289, 6 Pa. Dist. 249. 


[a] “Mutual promises,” as con- 
sideration for contract, and “mutual- 
ity,” as relating to specific perform- 
ance, are distinct.—Ullman v. Bee 
Hive Department Store, 193 Wis. 350, 
214 NW 349, 53 ALR 281. 


Consideration see infra §§ 122-125, 


Chittenden, 33 


13. Brinton v. Van Cott, 8 Utah 
480, 33 P 218. 

Fairness and reasonableness of 
contract see infra §§ 126-134. 


14. Cross references: 


- As affecting specific performance of 
contracts relating to particular 
subject matter see passim infra §§ 
233-313. 


ayaa tty. of obligation see infra §§ 


Suits to enjoin breach of contract see 
Injunctions § 296. 


15. See statutory provisions; 
case infra this note. 


{a] In Delaware, where by stat- 
ute jurisdiction of equity to grant 
specific performance is made depend- 
ent on the inadequacy of the remedy 
at law, the lack of mutuality of rem- 


and 


For later cases, developments and changes in the law see Annotations, 


or that there is no consid- 
eration to support defendant’s promise;?? or still 
more vaguely, in the sense that the contract is un- 
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not mentioning 


edy between contracting parties does 
not affect the right to specific per- 
formance. Sharpless-Hendler Ice 
Cream Co. v. Davis, (Ch.) 147 A 305 
(holding that this follows logically 
from the rule that the mere fact that 
one of the parties to a contract is en- 
titled to specific performance is no 
reason for granting specific perform- 
ance to the other). 


16. See infra §§ 20-291. 
17. U. S.—Rutland Marble Co. v. 
Ripley, 10 Wall. 339, 19 L. ed. 955; 


Pickney v. Morton, 30 F. (2d) 885: 
Goodyear Tire, etc., Co. v. Miller, 14 
Be (2d) 706 [rev 3225 Wa eCadpmss'53: 
Miami Coco-Cola Bottling Co. vy. 
Orange-Crush Co., 291 Fed. 102 [aff 
296 Fed. 693]; Pantages v. Grauman, 
191, Fed. 317, 112 CCA.61; Risley v. 
Utica, 179 Fed. 875; Shubert v. Wood- 
ward, 167 Fed. 47, 92 CCA 509. But 
see Union Bag, etc., Corp. v. Bischoff, 
255 Fed. 187 (that contract to pur- 
chase lands may lack mutuality is 
no ground for denial of specific per- 
formance in federal courts). 


Ala.—Wiggins v. Sullivan, 219 Ala. 
186, 121 S.731;5 Melton nv. Stuart, 213 
Ala. 574, 105 S 659; Rushton v. Mc- 
Kee, 201 Ala. 49, 77 S 343; Black Dia- 
mond Coal Min. Co. v. Jones Coal Co., 
200 Ala. 276, 76 S 42; Tombigbee Val- 
ley R. Co. v. Fairford Lumber Co., 155 
Ala. 575, 47 S 88. 


Colo.—Antero, ete., Reservoir Co. v. 
Lowe, 69 Colo. 409, 194 P 945. 


D. C.—Roller v. Weigle, 261 Fed. 
250, 49 App. 102; Lipscomb v. Wat- 
rous, 3 App. 1. 


Ill.—Cutler v. Weibel, 339 Ill. 62, 
170 NE 705; Kennedy v. Wilbur, 335 
Ill. 33, 166 NE 541; Kuehnle v. Au- 
gustin, 333 Ill. 31, 164 NE 194; Bark- 
er v. Hauberg, 325 Ill. 538, 156 NE 
806; Mackie v. Schoenstadt, 307 Ill. 
398, 138 NE 686; Wurn v. Berkson, 
305 Ill. 231, 137 NE 141 [rev 228 Ill. 
A. 864; 309. Til: 562055 d4t ANE. 299". 
Lunt v. Lorscheider, 285 Ill. 589, 121 
NE 237; Bartholomae, etc., Brewing, 
etc., Co. v. Modzelewski, 269 Ill. 539 


109 NE 1058 [aff 183 Ill. A. 352]: 
Brown v. Sunderland, 251 Ill. 523, 96 
NE 345; Oswald v. Nehls, 233 Ill. 


438, 84 NE 619; Parker v. Sargent, 
201 Ill. A. 574; Lee v. Chicago League 
Ball Club, 169 Till. A. 525. 


Ind.—Cline v. Strong, 52 Ind. A. 
286, 100 NE 569; Garrick vy. Garrick, 
43 Ind. A. 585, 87 NE 696, 88 NE 104. 


lowa.—Braig v. Frye, 199 Iowa 184, 
199 NW 977; Marti v. Ludeking, 193 
Iowa 500, 185 NW 476. 


Kan.—Zelleken v. Lynch, 80 Kan. 
746, 104 P 563, 46 LRANS 659. 


te eee Vv. Myers; 2) Wd> "Ch. 


Mich.—Bame v. Bame, 250 Mich. 
515, 231 NW 60; Harmon v. Muir- 
head, 247 Mich. 614, 226 NW 7138; Reo 
Motor Car Co. v. Young, 209 Mich. 
578, 177 NW 249 [quot Cyc]; Heth vy. 
Smith, 175 Mich. 328, 141 NW 583; 
thes v. Conner, 66 Mich. 187, 33 NW 


tel a oe Me ian 256 Mo. 39, 
; alder vy. Drecksh 
(A.) 227 SW 929. Ane 


[§§ 18-19 


[§ 19] 2. Mutuality of Remedy**—a. In General. 
Except where, by statutory construction, the rule 
no longer prevails,!® and subject to the exceptions 
hereinafter set forth,1® it is a fundamental principle 
in the law of specific performance that for the re- 
lief to be granted mutuality of remedy must exis 
Stated otherwise in terms of its effect, the court 


$17 


Nebr.—Moore vy. Markel, 112 Nebr. 
743, 201 NW 147. 


N. J.—Lings v. Urquhart, 106 N. J. 
Bq. 506, 151 A 391; Freeman vy. An- 
ders, 103 N. J. Eq. 430, 143 A 550; 
Ten Eyck v. Manning, 52 N. J. Eq. 
47, 27 A 900. 


N. Y.—Mutual L. Ins. Co. v. Ste- 
phens, 214 N. Y. 488, 108 NE 856, LRA 
1917C 809; Wadick v. Mace, 191 N. Y. 
1, 83 NE 571; Mahaney v. Carr, 175 
N. Y. 454, 67 NE 903; Corney_v. 
i<line Bldg., ete., Co., 191 App. Div. 
793, 182 NYS 15; Carney. v. Pendle- 
ton, 139 App. Div. 152, 123 NYS 738; 
Bisgeier v. Keller, 122 Misc. 705, 203 
NYS 627 [aff 209 NYS 797]; Leonard 
v. Sechnaier, 119’ Mise. 200, 196 NYS 
173; Lee v. Lloyd, 111 Misc. 405, 181 
NYS 295; Dunlop v. Haerter, 181 
NYS 491 [aff 172 App. Div. 892, 156 
NYS 22 


N. D.—Ugland v. Kolb, 23 N. D. 158, 
134 NW 879. 


Oh.—Steel v. Murphy, 10 Oh. A. 
150; Steel v. Murphy, 29 O. C. A. 337; 
Tyson v. Miller-Tyson Co., 33 Oh. Cir. 
Ct. 418; Hayman v. Campbell, 2 Oh 
NPNS 213. 


Or.—Espenhain v. Barker, 121 Or. 
621, 256 P 766; Phez Co. v. Salem 
Fruit Union, 113 Or. 398,233 P 547; 
Goodin v. Cornelius, 101 Or. 422, 200 
P 915; Deitz v. Stephenson, 51 Or. 
596, 95 P 803. 


Pa.—In re Kutz, 259 Pa. 548, 103 A 


293; In re Heckman, 236 Pa. 193, 84 
A 689; Bangor Excelsior Slate Co. 
v. Shimer, 12 Pa. Dist. 777; Effinger 
Veetiain, Oras pist, Dots 
Tenn.—Leathers v. Deloach, 140 
Tenn. 259, 204 SW 633. 
Tex.—Townsend vy. Milliken, (Civ. 


A.) 294 SW 938; Municipal Gas Co. 
v. Lone Star Gas Co., (Civ. A.) 259 
SW 684 [aff 3 SW (2d) 790]. 


Utah.—Halloran-Judge Trust Co. v. 
ee: 70 Utah 124, 258 P 342, 64 ALR 


Va.—Ferebee v. Todd, 158 SE 705; 
Tulin v. Johnston, 152. Va. 587, 147, 
SE 206; Hoster’s Committee v. Zoll- 
man, 122 Va. 41, 94 SE 164. 


[a] Origin of formula.—‘“‘The 
formula ‘had its origin in an attempt 
to fit the equitable remedy to the 
needs of equal justice.’ Epstein vy. 
Gigekin, 233 N. Y. 490, 185 NE 861, 


[b] Mutuality of remedy and obli- 
gation distinguished.-—“There is an 
important distinction, however, be- 
tween nonmutuality of obligation and 
nonmutuality of remedy. ‘True it is 
that a mutuality of obligation must 
exist when the contract is concluded. 
If it lack this element ab initio, no 
subsequent act of the party who seeks 
to enforce it can obviate the obliga- 
tion and render the contract capable 
of specific performance. . Mu- 
tuality of remedy need not have ex- 
isted prior to the decree.’” Melton 
v. Stuart, 213 Ala. 574, 105 S 659, 660. 


[ec] Reason for rule.—‘“wWe - 
stand that the prime motive TREE 
ing the requirement of mutuality in 
specific performance cases js the 
avoidance of the inequity of compell- 


same title and section number, 


i 


§§ 19-20] 


will not grant specific performance to one party and 
at the same time leave the other party to the legal 
remedy of damages for possible future breaches of 
the contract ;1® accordingly specific performance will 
not be granted in favor of one party unless it can 
also be granted in favor of the other.1® 
is enacted by statute in a few states,2° such stat- 
utes being held declaratory of the common law.?} 


ing such performance by one party 
to a contract at the instance of the 
other party when the latter may es- 
cape performance of the obligations 
which the contract imposes upon him. 
The rule is a recognition of the recip- 
rocal feature of the duty of specific 
performance and that equity requires 
that an enforced continued perform- 
ance by one party should be condi- 
tioned upon antecedent or concurrent 
performance by the other party as 
contemplated by the contract.” 
Montgomery Tract. Co. v. Montgome- 
Ey, iene, ete., (Co. 229) Med. 672; 675. 


[d] Mutuality of remedy is juris- 
dictional, and, if it does not exist, a 
court of equity cannot entertain a 
bill for specific performance. Leath- 
ers v. Deloach, 140 Tenn. 259, 204 
SW 633. 


[e] Contracts of sale.—With cer- 
tain exceptions, mutuality of equita- 
ble remedy is necessary to right spe- 
cifically to enforce contracts of .sale. 
Freeman y. Anders, 103 N. J. Eq. 430, 
143 A 550. 


[f] Mutuality of remedy present. 
—(1) Generally. Zelleken v. Lynch, 
80 Kan. 746, 104 P 563, 46 LRANS 659; 
Caplan v. Buckner, 123 Md. 590, 91 
A 481; Dallas v. Gates, 133 Or. 300, 
289 P 497; Skinner v. Furnas, 82 Or. 
414, 161 P 962. (2) A contract under 
seal, executed by two persons before 
the death of their ancestor, provid- 
ing for equal division of the proper- 
ty which they should inherit by will 
or otherwise, and that one should as- 
sign to the other half of certain prop- 
erty which he had received from the 
ancestor prior to that time, may be 
enforced in equity, as against objec- 
tions of want of mutuality of remedy. 
Nugent v. Smith, 202 App. Div. 279, 
195 NYS 338. (3) .Contract for sale 


of land to be awarded vendor in par-' 


tition suit, together with water rights 
then or thereafter existing, has been 
held not to lack mutuality. Wheat v. 
iPhomas.. (Cal. 287, P 102. 14). Con- 
tract for exchange of realty, execut- 
ed by one joint owner with authority 
of the other is not lacking in mutual- 
ity of remedy. Robb v. Crawford, 56 
App. (D. C.) 394, 16 F. (2d) 389. (5) 
A contract for the sale of a dentist’s 
office equipment and practice, in con- 
sideration of a cash payment, a note 
due on the date of taking possession, 
and a mortgage to be given in five 
years, the seller agreeing not to prac- 
tice within the city for twenty-five 
years, was not lacking in mutuality. 
Miller v. Eller, 192 Iowa 147, 183 NW 
498. (6) The court having full pow- 
er to protect the employer by the 
final decree, mutuality is not lacking. 
Johnston v. Stearns, 160 Mich. 247, 
125 NW 29. 


[g] Length of time contract is to 
run.—A contract by which a railroad 
agreed to extend its lines to tap tim- 
ber lands, covering a period of twen- 
ty-seven years, is enforceable by a 
court of equity, although the railroad 
bondholders could not receive full 
compensation in freight tariffs until 
the expiration of twenty-seven years. 
New River Lumber Co. v. Tennessee 
Ry. Co., 136 Tenn. 661, 191 SW 334. 


Necessity for title in vendor seek- 
ing specific performance see infra 8§ 


SPECIFIC PERFORMANCE 


The rule 


318-322. 

28. Bentley v. Barnes, 171 Ala. 
512, 55 'S 130: _Reo Motor Car-Co. v. 
Young, 209 Mich. 578, 177 NW 249 


[quot Cyc]; Dallas v. Gates, 133 Or. 
300, 289 P 497; Galbreath v. Farrell, 
(Cantees Chives INS) BIE) Sine Dil. 


[a] Mllustration.—Specific per- 
formance of defendant’s promise to 
convey land, made in consideration 
of complainant’s executory agreement 
to pay certain debts of defendant, will 
not be awarded, since, if complainant 
afterward refused to pay the debts, 
defendant would be left to an action 
at law to enforce complainant’s prom- 
ise, So that complete relief could not 
be awarded by decree of specific per- 


formance. Bentley v. Barnes, 171 
Ala. 522555 S230. 

19. U. S.—Hlectrice Management, 
ete., Corp. v. United Power. etc., 
Corp., 19 F. (2d) 311; Hutchinson 


Gas, etc., Co. v. Wichita Natural Gas 
Co., 267 Fed. 35; Winston v. Brown, 
247 Fed. 948, 160 CCA 138; Shubert 
pa. Woodward, 167 Fed. 47, 92. CCA 


Ala.—Wiggins v. Sullivan, 219 Ala. 
186, 121 S 731; Bentley v. Barnes, 171 
Ala. 512, 55 S 1380; Tombigbée Valley 
R. Co. ve. Hairford Lumber Co., 155 
Ada. 575, 47 S88. 


Cal.—Jolliffe v. Steele, 9 Cal. A. 212, 
98 P-544. 


Colo.—Rifle Potato Growers’ Co-op. 
Assoc. v. Smith, 78 Colo. 171,'240 P 
937; Antero, etc., Park Reservoir Co. 
v. Lowe, 69 Colo. 409, 194 P 945. 


D. C.—Crowley v. Crowley, 56 App. 
340, 13 F. (2d) 311; Roller v. Weigle, 
49 App. 102, 261 Fed. 250. 


Ida.—Moody v. Crane, 34 Ida. 103, 
1:99) PN652. 


Ill. Kuehnle vy. Augustin, 333 Ill. 
31, 164 NE 194; Wurn v. Berkson, 
305 Ill. 231, 187 NE 141 [rev 223 Ill. 
A. 86, and mod 309 Ill. 520, 141 NE 
293]; Lunt vy. Lorscheider, 285 Ill. 
589, 121 NE 237; Bartholomae, etc., 
Brewing, etc., Co. v. Modzelewski, 269 
Tll. 539, 109 NE 1058 [aff 183 Ill. A. 
352]; Ulrey v. Keith, 237 Ill. 284, 86 
NE 696; Lee v. Chicago League Ball 
Club, 169 Ill. A. 525. 

Ind.—Hoppes v. Hoppes, 
166, 129 NE 629. 

Iowa.—Steltzer v. Compton,~ 167 
Iowa 266, 149 NW 243; Newman v. 
French, 138 Iowa 482, 116 NW 468, 
128 AmSR 212, 18 LRANS 218. 

Md.—Tucker v. Hudson, 158 Md. 13, 
148 A 116; Duvall v. Myers, 2 Md. Ch. 
401. 

Mo.—McCall v. Atchley, 256 Mo. 39, 
164 SW 593. 

Nebr.—Moore v. Markel, 112 Nebr. 
743, 201 NW 147. 

N. Y.—Mahaney v. Carr, 175 N. Y. 
454, 67 NE 9038. 

Oh.—Nunn v. Boal, 29 Oh. A. 141, 
162 NE 724; Smith v. Cotton, 17 Oh 
CirCtNS 158. 

Or.—Woolsey v. Draper, 103 Or. 103, 
01 UP %30, 2081P 5825 Deitz ve Ste- 
phenson, 51 Or. 596, 95 P 803. 


Pa.—Slate Co. v. Shimer, 12 Pa. 


190 Ind. 
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[§ 20] b. Limits and Extent of Rule—(1) In 
General. What equity exacts to-day as a condition 
of relief is the assurance that the decree, if ren- 
dered, will operate without injustice or oppression 
either to plaintiff or defendant,?? all that is re- 
quired by the mutuality rule being that at the time 
of the decree defendant be given or assured per- 
formance by plaintiff. 


22 
23 


Mutuality of remedy is 


IDSISRS WCF 
Dist. 107. 


Tex.—Clegg v. Brannan, (Civ. A.) 
190 SW 812 [aff 111 Tex. 367, 234 SW 
1076]; Parrish v. Weber, (Civ. <A.) 
17 SW (2d) 106; Municipal Gas Co. 
v. Lone Star Gas Co., (Civ. A.) 259 
SW 684 [aff 3 SW (2d) 790]; Gal- 
breath v. Farrell, (Civ. A.) 249 SW 
Aisa Carter ve Smith, CCinaeAe ese 
SW 244; Nort'thern Texas Realty, etc., 
Co. v. Lary, (Civ. A.) 136 SW 843. 


Utah.—Halloran-Judge Trust Co. 
v. Heath, 70 Utah 124, 258 P 342, 64 - 
ALR 368. 


“It is an elementary principle of 
the law of specific enforcement that 
the remedy is not available to one 
contracting party unless he himself is 
capable of performing and may be 
compelled to perform.” Melton v. 
Stuart, 213 Ala. 574, 576, 105 S 659. 


[a] Other statements of rule.— 
(1) Specific performance will not be 
decreed at the suit of a party against 
whom the other has no_ reciprocal 
right to enforce the contract. Mackie 
v. Schoenstadt, 307 Ill. 398, 138 NE 
686; Cummins v. Martzen, 273 Ill. 
45, 112 NE 347; Wadick v. Mace, 191 
N. Y. 1, 83 NE 571; Dunlop v. Haert- 
er, 181 NYS 491 [aff 172 App. Div. 892, 
156 NYS 1121]; Espenhain y. Barker, 
ZIV Or. 621, 256. PL 66uces(2)) Aw con= 
tract cannot be enforced by a party 
against whom it could not be en- 
forced by the other ‘party. In re 
Heckman, 236 Pa. 193, 84 A 689. 


Performance by plaintiff see infra 


Effinger v. Hain, 10 Pa. 


§ 327 et seq. 
20. See statutory provisions. 
fa] In California (1) under Civ. 


Code § 3386a, the contract is not spe- 
cifically enforceable unless remedy is 
mutual to both parties. O’Brien v. 
O’Brien, 197-Cal. 577, 241 P 861; Poul- 
try Producers v. Barlow, 189 Cal. 278, 
208 P 93: Sheehan v. Vedder, (A.) 292 
Pits:  auppy ve lawler2) CA.) e2ssone 
801; Leuschner v. Duff, 7 Cal. A. 721, 
95 P 914. (2) The test of mutuality 
ina specific performance action is mu- 
tuality of remedy—whether the agree- 
ment is such that the equity court 
would decree specific performance 
for either party on suit of either 
against the other. Wheat vy. Thom- 
as, 287 P 102: Pacific Electric R. Co. . 
v. Camnvbell-Johnston, 153 Cal. 106, 
94 P 623; Hupp v. Lawler, (A.) 288 
P 801 (statute not mentioned). 


{b] In Montana the rule was sub- 
stantially embodied in Rev. Codes 
(1921) § 8716) Templeton v. Wil- 
liard) $3 (Mont. 317), 272. ¢5224. 1o- 
foed v. Bray, 69 Mont. 78, 220 P 532. 


21. Knudtson v. Robinson, 18 N. D. 
12, 118 NW 1051. 


{a] Declaratory of common law. 
—Civ. Code § 2340 is declaratory of 
the rule that there must be mutuality 
of remedy to warrant specific per- 
formance. J. %I. Case Threshing 
Mach. Co. v. Farnsworth, 28 S. D. 432, 
134 NW 819. 

22, Epstein v. Gluckin, 233 N. Y. 
490, 1385 NE 861. 

23. Wheat v. Thomas, 209 Cal. 306, 
287 P 102; Epstein v. Gluckin, 233 
N. Y. 490, 185 NE 861; Neponsit 

t 
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important in so far only as its presence is essential 
Mutuality of rem- 
edy is not lacking in a contract for the exchange of 
lands in different jurisdictions between citizens of 
such respective jurisdictions in a suit brought by 
one of the parties against the other in the jurisdic- 


to the attainment of that end.?4 


tion of the latter.?° 


[§ 21] (2) Time When Mutuality Must Exist— 
While there have been expressions 
and indications toe the contrary,?® which are per- 
haps true in so far as mutuality of remedy exist- 
ing at the time of the contract is sufficient, even 
though subsequent events have produced a want of 


(a) In General. 


SPECIFIC PERFORMANCE 


eree.*? 


is filed.?° 


[§§ 20-22 


trine is that it is not essential that mutuality of 
remedy shall exist at the inception of the contract,*® 
nor need it have existed prior to the time of the de- 
Accordingly the requirement is satisfied 
if mutuality of remedy exists at the time the suit 


[§ 22] (b) Time of Perfection of Vendor's Ti- 


such mutuality,?7 the more generally accepted doc- 


Holding Corp. v. Ansorage, 215 App. 
Div. 371,214 NYS 91, 94 [quot 23 
Harvard L. Rev. p 295]; Schuyler v. 
Kirk Brown Realty Co., 109 Misc. 258, 
178 NYS 568 [aff 193 App. Div. 269, 
184 NYS 95]. 


24. -Epstein v. Gluckin, 233 N. Y. 
490, 185 NE 861. 


25. Jones v. Tucker, 53 Can. S. C. 
431 [dism app 8 Sask. L. 387]. 


[a] Reason for rule.—‘It would 
have been open to the appellant to 
go, for specific performance, to the 
courts in whose jurisdiction the lands 
were situate precisely as the respond- 
ent has done.” Jones v. Tucker, 53 
Can. S.C. 431, 433. 


Jurisdiction of court to compel 
transfer of land outside jurisdiction 
see infra § 415. 


26. Pantages v. Grauman, 191 Fed. 
317, 112 CCA 61 (where plaintiff’s ob- 
ligation included the furnishing of 
the technical talent of a specified or- 
ganization of which he was head over 
a period of years, the court refused 
specific performance because of the 
lack of mutuality of remedy, the 
tending to defendant of a contract 
by such organization to furnish the 
talent not being sufficient as perform- 
ance of plaintiff's obligation); Childs 
v. Reed, 34 Ida. 450, 202 P 685; Wa- 
dick v. Mace, 191 N. Y. f, 83 NE 571 
{lim and expl Epstein v. Gluckin, 233 
N. Y. 490, 135 NE 861] (where the 
court gave as added reason for de- 
nying specific performance the uncer- 
tainty of the contract). 


“And where a contract when exe- 
cuted is not specifically enforceable 
against one of the parties, he cannot 
by subsequent performance of those 
conditions that could not be specifi- 
eally enforced, put himself in a no- 
sition to demand specific performance 
against the other party. Pantages v. 
Grauman, 191 Fed. 317, 325, 112 CCA 
61 [quot Norris v. Fox, 45 Fed. 406, 
407]. 


27. Moore v. Randolph, 
@srVajel75, 29 Am De2085 


“The rule, that equity refuses spe- 
cific execution of contracts where the 
remedy is not mutual applies ... 
not to cases in which the mutuality 
of remedy is taken away by a subse- 
quent contingent event.’’ Moore v. 
Randolph, supra [quot Ochs vy. Kra- 
mer, 107 SW 260, 263, 32 KyL 672]. 


28. U. S.—Electric Management, 
ete., Corp. v. United Power, etc., 
Corp., 19 BF (2d) 311; Robb ve Craw- 
ford s165E (2d) 339: 


Fla.—Vance y. Roberts, 96 Fla. 379, 
118 S 205. 


Mich.—Reo Motor Car Co. v. Young, 


6 Leigh 


} 


Cyel. 

N. Y.—Epstein v. Gluckin, 233 N. Y. 
490, 135 NE 861; Mutual L. Ins. Co. 
v. Stephens, 214 N. Y. 488, 108 NE 
856, LRA1917C 809; Neponsit Hold- 
ing Corp. v. Ansorage, 215 App. Div. 
371; 214 NYS 9 


Or.—Dallas v. Gates, 
289 P 497. 


R, I.—Ives v. Hazard, 4 R. I._ 14, 
67 AmD 500. 


Ss. D—J. I. Case Threshing Mach. 
Co. v. Farnsworth, 28 S. D. 432, 134 
NW 819. 


Tex.—Naylor v. 
139 SW 93 


Wash.—Roche v. Madar, 104 Wash. 
ab, 175 PSA Sie eS Olt. 


W. Va.—Bowden v. Laing, 103 W. 
Va. 733, 138 SH 449. 


“If there ever was a rule that mu- 
tuality of remedy existing, not mere- 
ly at the time of the decree, but at 
the time of the formation of the con- 
tract, is a condition of equitable re- 
lief, it has been so qualified by ex- 
ceptions that, viewed as a precept of 
general validity, it has ceased to be 
a rule to-day.” Epstein v. Gluckin, 
233 N. Y. 490, 135 NE 861, 862. 


Mutuality lacking because of de- 
eer default or fraud see infra 


29. Ala.—Melton vy. Stuart, 
Ala. 574, 105 S 659 [quot Cyc]. 


Cal.—Leuschner v. Duff, 7 Cal. A. 
721, 95 P 914. 


Md.—Louis K. Liggett Co. v. Rose, 
152 Md. 146, 186 A 651. 


Mich.—Reo Motor Car Co. vy. 
Young, 209 Mich. 578, 177 NW 249 
[quot Cye]. 


Minn.—-Hastings First Nat. Bank v. 
Corporation Securities Co., 128 Minn. 
341, 150 NW 1084; Brown v. Munger, 
42 Minn. 482, 44 NW 519. 


N. J.—Verney v. Dodd, 96 N. J. Eq. 
129, 125 A 389; Rittenhouse v. Swie- 
cicki, 94 N. J. Eq. 36, 118 A 261; Day 
Nie Biel WEE WNisds ile BMG GILG, BYSS. 


Ss. D—J. I. Case Threshing Mach. 
Co. v. Farnsworth, 28 S. D. 432, 134 
NW 819. 


W. Va.—Bowden y. Laing, 103 W. 
Va. 733, 138 SE 449. 


30. U. S.—Pinckney v. Morton, 30 
F. (2d) 885; Blectric Management, 
etc., Corp. v. United Power, etc., Corp., 
19 F. (2d) 311; Clark v. Andrew, 11 F, 
(2d) 958 [rev 4 F. (2d) 124]. 


Cal.—Allen vy. Dailey, 92 Cal. A. 308, 
268 P 404. 


D. C.—Robb v. Crawford, 56 App. 


133 Or. 300, 


Parker, (Civ. A.) 


213 


209 Mich. 578, 177 NW 249 [quot! 394, 16 F. (2d) 339. 


tle.’ In spite of some expressions to the contrary,*? 
in accordance with the more general rules afore- 
said,?* the requirement of mutuality of remedy is 
generally satisfied if the vendor, seeking specific 
performance, can furnish good title at the time of 
the decree,** where the time for the vendor’s per- 


Mont.—Hogan v. Thrasher, 172 


Mont. 318, 233 P 607. 


N. J.—Rittenhouse v. Swiecicki, 94 
N. J. Eq. 36, 118 A 261. 


Or.—Dallas v. Gates, 133 Or. 300, 
289 P 497; Skinner vy. Furnas, 82 Or. 
414, 161 P 962. 


Ves veel Zarda 4 by ele Got 
AmD 500. 


Tex.—Townsend v. Milliken, (Civ. 
A.) 294 SW 938; Naylor v. Parker, 
(Civ. A.). 139 SW 98. 


‘Vt.—Bufton v. Crane, 101 Vt. 276, 
143 A 382. 


Va.—Asberry v. Mitchell, 121 Va. 
276, 93 SE 638, LRA1918A 785. 


W. Va.—Bowden v. Laing, 103. W. 
Va. 733, 1388 SH 449. 


31. Time of performance general- 
ly see infra § 352 et seq. 


32. See cases infra this note. 


[a] Vendor must have title ‘at 
time of contract.—Norris v. Fox, 45 
Fed. 406; Bronson v. Cahill, 4 F. Cas. 
No. 1,926, 4 McLean 19 [expl Blanton 
v. Kentucky Distilleries, etc., Co., 120 
Fed. 318 (aff 149 Fed. 31)]; Gage v. 
Cummings, 209 Ill. 120, 70 NE 679 
[dist Gibson v. Brown, 214 Ill. 330, 
73 NE 578]; Goodwine v. Kelley, 33 
Ind. A. 57, 70 NE 832; Murray Bros., 
etc., Land Co. v. Kessey, 183 Iowa 739, 
166 NW 460; Luse v. Deitz, 46 Iowa 
205; Ten Eyck v. Manning, 52 N. J. 
Eq. 47, 27 A 900; Chilhowie Iron Co. 
v. Gardiner, 79 Va. 305 (laches of 
plaintiff in the case). 


33. See supra § 21 note 29. 


34. U. S.—Hepburn y. Dunlop, 1 
Wheat. 179, 4 L. ed. 65; Pinckney v. 
Morton, 30 F. (2d) 885; Mackey Wall 
Plaster Co. v. U. S. Gypsum Co., 244 
Fed. 275 [aff 252 Fed. 397, 164 CCA 
321]; Day v. Mountain, 137 Fed. 756, 
70 CCA 190; Blanton y. Kentucky 
Distilleries, etce., Co., 120 Fed. 318 [aff 
149 Fed. 31, 80 CCA 348, and certio- 
rari den 205 U. S. 548, 27 SCt 790, 51 
L. ed. 922] (reviewing authorities). 


Cal.— Wolff v. Cloyne, 156 Cal. 746, 
106 P 104. 


Ill.—Mikelaiczak vy. 
Ill. 209, 98 NE 257; Cohen v. Segal, 
253 TIT> 34, 97 NE 222: Gibson’ vy. 
Brown, 214 Ill. 330, 73 NE 578; Ma- 
Soa v. Caldwell, 10 Ill. 196, 48 AmD 


Ind.—Brumfield Vv. 
Blackf. 227. 


Jowa.—Kurtz v. Gramenz, 198 I 
222, 198 NW 325. hod 


a ee ee od ye en leoe ete., R. 
O.. an. on DIE 82, ia 
312,, 33 LRA 77. west 


Ky.—Logan. v. Bull, 


Kruppa, 254 


Palmer, C 


US, Kv 607s 
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§§ 22-24] 


formance is not of the essence.?® Where the ven- 
dee well knew or understood at the time the con- 
tract was entered into that the vendor did not have 
the title which he contracted to convey, it is suffi- 
cient that the vendor has perfected his title at the 
time fixed for performance*® or at the time of the 
decree.** [n some of the jurisdictions following 
the foregoing rule®S the subsequent acquisition of 
title by plaintiff will not eure the want of mutual- 
ity at the time of the contract if defendant was 
ignorant of the original lack of title.#® In some 
jurisdictions, if the vendor is a stranger to the title 
at the time of the execution of the contract, the 
subsequent repudiation of the contract before the 
vendor obtains the title will bar a specific perform- 
ance suit by the vendor,*® the general rule*! apply- 
ing in such jurisdictions if the vendor’s title is 
merely defective.4? This rule, however, is for the 
vendee’s benefit,4® which may be waived by the con- 
duct of the vendee.** Of course, where plaintiff 
has no title at the time of trial, mutuality of rem- 
edy is lacking and specific performance cannot be 
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decreed to him,*® as in the case of a married man 
contracting to convey lands the title to which is in 
his wife;*® and this is so, even though the wife 
has (ugnee the deed which was tendered to defend- 
ant. 


[§ 23] (8) Lack of Mutuality Because of De- 
fendant’s Default. It is no excuse that defendant, 
by delay or other conduct on his part subsequent 
to the contract, may have lost his right to the equi- 
table relief against plaintiff*’ since in equity no 
one can take advantage of his own laches.*® 


[§ 24] (4) Lack of Mutuality Because of Defend- 
ant’s Constructive Fraud. A beneficiary can enforce 
a contract of sale between him and the trustee, al- 
though such contract is not binding on the benefici- 
ary, his exemption from lability being a personal 
one which he may waive.°° 


In England a purchaser may enforce the contract 
against a vendor who has made a prior voluntary 
settlement,°* although the vendor in such case ecan- 


Finnegan v. Summers, 91 SW 261, 28 
KyL 1180. 


Md.—Caplan v. Buckner, 123 Md. 
590, 91 A 481; Maryland Constr. Co. 
v. Kuper, 90 Md. 529, 45 A 197.- 


Mass.—Dresel v. Jordan, 104 Mass. 
407. 

Mo.—Isaacs_ v. 
517,..8 SW 427; 
son, 37 Mo. 388. 


Mont.—Hogan sv. Thrasher, 72 
Mont, 318, 233 P 607 [eit Cye]. 


Nebr.—Johnson  v. Eiseins. SAT 
Nebr. 35, 108 NW 168. 


N. J.—Bianchi v. Herman, 105 N. 
J. Eq. 226, 147 A 505; Oakey v. Cook, 
41 N. J. Eq. 350, 7 A 495. 


N. Y.—Jenkins v. Fahey, 73 N. Y. 
Sbose Bruce }ve Lisson, 25, IN. 9 Yo 194; 
Neponsit Holding Corp. v. Ansorge, 


95 Mo. 
William- 


Skrainka, 
Luckett v. 


215 App. Div. 371, 214 NYS 91; Bald- 
win v. Salter, 8 Paige 473; Garden 
City Reformed Protestant Dutch 


Church vy. Mott, 7 Paige 77, 32 AmD 
613; Brown vy. Haff, 5 Paige 235, 28 
AmD 425. 


N. C.—Westall v. Austin, 40 N. C. 1. 
Oh.—Wilson vy. Tappan, 6 Oh. 172. 


Pa.—Mussleman’s App., 65 Pa. 480; 
Moss v. Hanson, 17 Pa. 379; Lesley v. 
Morris, 9 Phila. 110. 


S. C.—Miller v. Cramer, 48 S. C. 
282, 26 SE 657; Lyles v. Kirkpatrick, 
Ors, 'C. 265. 


Tenn.—Fraker v. Brazelton, 12 Lea 
278; McClure v. Harris, 7 Heisk. 379. 


Tex.—Tison v. Smith, 8 Tex. 147. 


Va.—Reeves v. Dickey, 10 Gratt. (51 
Va.) 138. 


W. Va.—Core v. Wigner, 32 W. Va. 
277, 9 SE 36 (title becomes good by 
vendor’s adverse possession). 


_ Eng.—Wylson v. Dunn, 34 Ch. D. 
. 569; Murrell v. Goodyear, 1 De G. F. 
& J: 432, 62 Eng. Ch. 331, 45 Reprint 
426; Beaumont v. Dukes, Jac. 422, 4 
Eng. Ch. 422, 37 Reprint 910; Boehm 
v. Wood, 1 Jac. & W. 419, 37 Reprint 
435; Salisbury v. Hatcher, 6 Jur. 1051, 
2 Y. & Coll. 54, 21 eaten oe Re- 

rint 24; Hoggart v. Scott, uss. 
a M. 293, 5 Eng. Ch. 293, 39 Reprint 
113, Taml. 500, 12 Eng. Ch. 500, 48 
Reprint 199; Langford v. Pitt, 2 P. 
Wms. 629, 24 Reprint 890; Coffin v. 
Cooper, 14 Ves. Jr. 205, 33 Reprint 
499; Mortlock v. Buller, 10 Ves. Jr. 


291, 32 Reprint 857. 


35. Rosenson vy. Bochenek, 102 N. 
J) LG. DAs Lae Aqios, Lrev 10m) Ne Js 
Hq. 479, 138 A 533]. 


[a] Where time of performance is 
not of essence.—There is no lack of 
mutuality barring specific perform- 
ance at the suit of the vendor where 
he is able to perform at the time of 
the decree, even though the vendor 
had no perfect title at the time of 
the contract or at the time for per- 
formance as fixed therein. Rosenson 
v. Bochenek, 102 N. J. Eq. 5438, 141 A 
753 [rev 101 N: J. Eq. 4797138 A 533). 


[b] Where time for performance 
is fixed.—That title has been per- 
fected after a delay of two years, dur- 
ing which conditions had so changed 
as to make specific performance in- 
equitable, will not cure the defect of 
a lack of mutuality even though the 
vendee gave the vendor time to per- 
fect his title but which extension of 
time was revoked before acceptance 
by the vendor. Crowley v. Crowley, 
56s Appa UD IC») me40ve Loe C2d) ese 
[expl Robb v. Crawford, 56 App. (D. 
Coys 946 Ee (2d) e339) 10 


Performance by plaintiff as affected 
by time fixed in contract see infra § 
355 et sed. 


36. Olson v. Rogness, 173 Iowa 
331, 155 NW 301. 

87. Ward v. Pearsall, 3 F. (2d) 
365; Wolff v. Cloyne, 156 Cal. 746, 


106 P 104; Durband v. Ney, 196 Iowa 
574, 191 NW 385; Bianchi v. Herman, 
105 N. J. Eq. 226, 147 A 505; Cavanna 
v. Brooks, 97 N. J. Eq. 329, 127 A 247, 
37 ALR 361; Ten Pyck v. Manning, 52 
N. J. Eq. 47, 27 A 900. 


[a] Tender of actual conveyance 
of title before or at the trial and be- 
fore the decree is sufficient to give 
present mutuality. Ward v. Pearsall, 
3 F. (2d) 365; Wolff v. Cloyne, 156 Cal. 
746, 106 P 104. 


[b] Estoppel.—The vendee may be 
estopped from asserting that the ven- 
dor was a stranger to the title if the 
vendee knew of such fact at the time 
of the contract. Bianchi v. Herman, 
105 N. J. Eq. 226, 147 A 505. 


38. See supra note 36. 
39. Murray Bros., etc., Land Co. v. 
Kessey, 183 Iowa 739, 166 NW 460; 


Olson v. Rogness, 173 Iowa 331, 155 
NW 301; Luse v. Deitz, 46 Iowa 205. 


Knowledge of defects in, or lack 


‘Eq. 210; 


of, title as affecting right to specific 
performance generally see infra § 321. 


40. Bianchi v. Herman, 105 N. J. 
Hq. 226, 147 A 505; Freeman v. An- 
ders, 103 N. J. Eq. 430, 143 A 550. 


Right of vendee to rescind see Ven- 
dor and Purchaser [39 Cyc 1406 et 
seq]. 

41. See supra note 34. 


42. Freeman v. Anders, 103 N. J. 
Eq. 430, 143 A 550. 

43. Bianchi v. Herman, 105 N. J. 
Eq. 226, 147 A 505. 


44. Bianchi v. Herman, supra. 


45. Norris v. Fox, 45 Fed. 406; 
Rourke v. Peterson, 187 Iowa 1155, 
174 NW 945; Ten Eyck v. Manning; 52 
ING US LOC Rie Ca’ GUNS 


Ability of plaintiff to perform see 
infra §§ 316-322. 


46. Ten Eyck v. Manning, 52 N. 
J. Eq. 47, 27 A 900. 


Sit as woman plaintiff see infra § 


47. Gage v. Cummings, 209 Ill. 120, 
70 NE 679 [dist Gibson v. Brown, 214 
Ill. 330, 73 NE 578]: Luse v. Deitz, 46 
Iowa 205; Ten Eyck v. Manning, 52 
N. J. Eq. 47, 27 A 900. 


48. Winston v. Brown, 247 Fed. 
948, 160 CCA 138 (where plaintiff's 
inability to perform was held not 
shown to be caused by defendant’s 
default); Ochs v. Kramer, 107 SW 
260, 108 SW 2385, 32 KyL 762, 1205; 
Hawkes v. Eastern Counties R. Co., 
1 De G. M. & G. 736, 50 Eng. Ch. 570, 
42, Reprint (39. lati 5 ee Ua Caceaset, 
10 Reprint 928]; South Bastern R. 
Co. v. Knott, 10 Hare 122, 44 Eng. Ch. 
118, 68 Reprint 865. 


[a] Reason for rule.—‘If such a 
defense were sustained, it would be to 
allow defendants to take advantage 
of their own neglect.” Ochs v. Kram- 
er, 107 SW 260, 263, 108 SW 235, 32 
KyL 762,-1205. 


Effect on right of plaintiff to partial 
specific performance where defendant 
could not get specific performance 
against plaintiff because of inability 
to perform fully see infra § 54 et seq. 


49. See cases supra note 48. 


150, > Hx p. Lacey, (6 Viesl adr 
31 Reprint 1228. 

51. Rosher v. Williams, L. R. 20 
Buckle v. Mitchell, 18 Ves. 
Jr. 100, 34 Reprint 255. 
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not maintain a suit for specifie performance and 
force the title upon such purchaser.*” 


[§ 25] c. Applications of Rule—(1) In General. 
It seems to be well settled that, whenever an ex- 
ecutory contract is incapable of being specifically 
enforced against one party by reason of personal 
ineapacity or disability,°* the nature of the con- 
tract,°* or any other cause,” that party is incapa- 
ble of enforcing it against the other. 


[§ 26] (2) Infant Plaintiff.°* It has been held 
that an infant cannot obtain specific performance of 
a contract made by him, there being no reciprocal 
right to specific performance against him because of 
his disability.°7 There are expressions, however, 
indicating the contrary to be the rule.°* Where an 
infant plaintiff claims under a party who himself 
could have obtained specific performance, such in- 
fancy is no ground for refusing specifie perform- 
ance.®® Likewise, specific performance has been al- 
lowed for, or on behalf of, an infant where the con- 
tract involved was made for him by one competent 
to do so.°° Where there has been complete perform- 
ance by the infant, his infancy has been held to 
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be no bar to specific performance,®! and, after the 
infant becomes of age, however, he may enforce in 
equity contracts made by him during his minority, 
the fact that they were previously voidable by him 
being no defense.®” 


[§ 27] (3) Married Woman Plaintiff. Applying 
the rules aforesaid,** where a married woman is 
under a disability to enter into contracts by reason 
of coverture,** an executory contract will not be 
specifically enforced on her behalf because the other 
party could not enforce such performanée against 
her.6> On the other hand, where the disability of 
a married woman has been removed by statute,®® 
there is no such lack of mutuality as would bar her 
from obtaining specifie performance of her con- 
tracts.°7 Hence, where the disability of a married 
woman applies to conveyances by her but not to 
other contracts,®* her contract as vendee is not lack- 
ing in mutuality of remedy,®® and neither is mutu- 
ality lacking in such a ease as between her heirs and 
the vendor.*° Likewise, if during the pendency of 
a suit for specific performance by a married woman 
who had formerly been under the disability, the 


52. Smith v. Garland, 2 Meriv. 123, 
35 Reprint 887; Johnson v. Legard, 
Murtiv es sR. ngs), Lehn. Chis 2si ost 
Reprint 1107. 


53. Tombigbee Valley R. Co. v. 
Fairfield Lumber Co., 155 Ala. 575, 47 
S 88;' Gautier v. Bradway, 87 Fla. 
193, 99 S 879; Barker v. Hauberg, 325 
Ill. 538, 156 NE 806. 


Capacity in which parties contract 
as affecting right to specific perform- 
ance see infra § 118. 


54. Tombigbee Valley R. Co. v. 
Fairfield Lumber Co., 155 Ala. 575, 47 
S 88; Pacific Electric R. Co. v. Camp- 
bell-Johnston, 153 Cal. 106, 94 P 623; 
Cooper v. Pena, 21 Cal. 403; Roller v. 
Weigle, 49 App. (D. C.) 102, 261 Fed. 
250; Barker v. Hauberg, 325 Ill. 538, 
156 NE 806. 


[a] Thus (1) Specific performance 
of contract will not be granted when 
its nature is such that one seeking its 
enforcement could not himself be com- 
pelled to perform, under Civ. Code 
§ 3386. Moore v. Heron, (Cal. A.) 292 
P 136. (2) Where a contract cannot 
be specifically enforced against de- 
fendant because of such nature that 
defendant could not compel plaintiff 
to perform it, defendant’s réfusal to 
perform his part of the contract does 
not make the contract specifically en- 
forceable against defendant. Poul- 
try Producers of Southern California 
v. Barlow, 189 Cal. 278, 208 P 93. 


Subject matter of contract as af- 
fecting right to specific performance 
see infra §§ 233-313. 


55. Tombigbee Valley R. Co. v. 
Fairfield Lumber Co., 155 Ala. 575, 47 
S 88; Shaw v. King, 68 Cal. A. 18, 218 
P 50; Moody v. Crane, 34 Ida. 103, 
199 P 652; Barker v. Hauberg, 325 111. 
538, 156 NE 806; Parker v. Sargent, 
201 Ill. A. 574. 


Availability of remedy generally 
gee supra §§ 4-17; and infra §§ 35— 


56. Infants generally see Infants 
SHI CR UA EMG 


57. Ark.—Bracy v. Miller, 169 Ark. 
1115, 278 SW 41, 43 ALR 114. 


Fla.—Gautier v.. Bradway, ‘87 Fla. 
193, 99 S 879 (dictum). 


Mass.—Freeman v. 245 


Mass. 222, 139 NE 846. 


N. J.—Richards v. Green, 23 N. J. 
Eq. 536. 


Va.—Ferebee v. Todd, 154 Va. 293, 
153 SE 705; Tulin v. Johnston, 152 Va. 
587, 147 SE 206 (reviewing author- 
ities). 

Eng.—Flight v. Bolland, 4 Russ. 
298, 4 Eng. Ch. 298, 38 Reprint 817 
[cit with appr arguendo Ten Eyck v. 
Manning, 52 N. J..BHq. 47, 27 A 900; 
Tarr v. Scott, 4 Brewst. (Pa.) 49]. 


Contracts of infants as void or void- 
able see Infants § 149. 

58. See cases infra this note. 

“This right and prerogative 
avoid an infant’s contracts] is per- 
sonal, however, and attaches to the 
infant alone. Under no circumstances 
can it be available to or be taken ad- 
vantage of by the other party to the 
contract.” Seaton v. Tohill, 11 Colo. 
A. 211, 53 P 170, 171 (where, however, 
the infant had fully performed, and 
there was nothing to enforce against 
him). See Sarter v. Gordon, 11 S. C. 
Eq. 121. 


Who may claim right to avoid in- 
fants’ contracts see Infants § 163. 


59. Weidenbaum v. Raphael, 83 N. 
J. Eq. 17, 90 A 683; Asberry v. Mitch- 
ell, 121 Va. 276, 93 SE 638, LRA1918A 
785 [quot Cyc]. 


[a] Reason for rule.—A contract 
between adults, one of whom has died, 
may be enforced by an infant heir, 
although not enforceable against such 
heir; since the rule as to mutuality 
does not apply to cases in which mu- 
tuality existing at the time of the 
contract is taken away by a subse- 
quent contingent event. Moore v. 
Randolph, 6 Leigh (33 Va.) 175, 29 
AmD 208. 


60. Smith v. Smith, 36 Ga. 184, 91 
AmD 761 (contract made by trustee 
of the infant); Guard vy. Bradley, 7 
Ind. 600. See also Sarter v. Gordon, 
11 S. C. Eq. 121 (contract made be- 
tween adults for the benefit of infants 
may be enforced by them), 


61. Seaton vy. Tohill, 11 Colo. A. 
211,53 P 170; Guard v. Bradley, 7 Ind. 
600; Asberry v. Mitchell, 121 Va. 276, 


Fishman, 


[to 


93 SE 638, LRA1918A 785 [quot Cyc]. 


Performance as curing defect of 
mutuality generally see infra § 30. 


62. Clayton v. Ashdown, 9 Vin. 
Abr, :393, pl 1. 
Ratification of infants’ contracts 


see Infants §§ 151-161. 
63. See supra § 19 et seq. 


64. Capacity and chararter of par- 
ties as affecting right to specific per- 
formance see infra § 118. 


Capacity of married women to con- 
pack see Husband and Wife § 3836 
et seq. 


65. Fla.—Headley v. Warmolts, 92 
Fla, 929, 111 S 252; Gautier’v. Brad- 
way, 87 Fla. 193, 99 S 879. 


Ky.—Brown vy. Allen, 204 Ky. 76, 263 
SW 717. 


Mo.—Walker v. Owen, 79 Mo. 563. 


N. J.—Moore v. Baker, 65 N. J. Eq. 
104, 55 A 106; Richards v. Green, 23 
N. J. Eq. 536. 


Pa.—Tarr v. Scott, 4 Brewst. 495 
Freeman v. Stokes, 12 Phila. 219. 


Va.—Shenandoah Valley R. Co. v. 
Dunlop, 86 Va. 346, 10 SE 299; Cheat- 
ham v. Cheatham, 81 Va. 395;° Chil- 
howie Iron Co. v. Gardiner, 79 Va. 305; 
ores v. Calhoun, 16 Gratt. (57 Va.) 


[a] Disability to convey.—(1) 
Where the statutes disable q married 
woman from conveying her property 
(right to specific performance against 
married woman vendor see Husband 
and Wife § 376 note 4; and § 652), 
(2) a contract under which she is the 
vendor lacks mutuality of remedy 
(Weidenbaum y. Raphael, 83 N : 
Eq. 17, 90 A 688). 


66. See husband and Wife § 336%. 


Capacity of married women to con- 
tract see Husband and Wife § 336. 


67. Weidenbaum y. Raphael, 83 N. 
Jed. Lt 29:0) ASE6 Ses > 

68. Weidenbaum v. Raphael, su- 
pra. 

69. Weidenbaum vy. Raphael, su- 
pra. 

70. Weidenbaum y. Raphael, su- 
pra. : 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 27-28] 


woman becomes discovert, her continuance of the 
suit as a feme sole is an affirmance of the contract 
and supplies the original lack of mutuality.71. Where 
the wife’s acknowledgment of the contract to con- 
vey is necessary,’ subsequent acknowledgment and 
tender of a deed in proper form before the decree 
removes the objection of want of mutuality.7? It 
has been held that husband and wife may sue to 
enforce a contract made by the wife, since by bring- 
ing suit she submits to perform her part of the con- 
tract.’* Likewise, where the married woman plain- 
tiff has fully performed her part of the contract 
or has tendered such performance and brings suit 
for performance by defendant, the objection of the 
lack of mutuality of remedy has no application.7® 
In a jurisdiction where the contract of the married 
woman is considered absolutely void, the latter rules 
do not apply.7® A mere offer to perform, however, 
where there has been such a change of cireumstanc- 
es as to make specific performance inequitable, will 
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be the rule in some instances that, where the husband 

has entered into a contract for the sale of property, 

the title to which is in the wife, in so far as the wife 

1s concerned the contract lacks mutuality and hence 

cannot be specifically enforced in a suit which she 

ae together with her husband against the ven- 
eerie 


[§ 28] (4) Plaintiff's Promise Unenforceable by 
Decree. Applying the rule requiring mutuality of 
remedy,‘® if, after a decree against defendant, there 
remain to be done, under the contract, acts on plain- 
tiff’s part of such a character either that the court 
cannot frame a decree to enforce them,’® or that 
it cannot carry out such decree without unduly tax- 
ing the time and attention of the court,’! specific 
performance is usually refused. Thus relief is re- 
fused where plaintiff’s promise is too indefinite to 
be enforced;** where performance to defendant is 
impossible;** where the contract calls for strictly 
personal services on the part of plaintiff,’4 such as 


not supply the requisite mutuality.”7 


71. Walker v. Owen, 79 Mo. 5638; 
Pricey, Hart, (29° Mo. 171. 


72. See Husband and Wife § 651 
note 29 [a]. 


73. Banbury y. Arnold, 91 Cal. 606, 
27 P 934; Franklin v. Welt, 98 N. J. 
Eq. 602, 131 A 585; Rittenhouse v. 
Swiecicki, 94 N. J. Eq. 36, 118 A 261. 


Necessity of acknowledgment by 
wife see Husband and Wife § 651 
note 29 [a]. 


74, Bianchi v. Herman, 105 N. J. 
Eq. 226, 147 A 505: Freeman v. Stokes, 
12 Phila. (Pa.) 219; Jarnigan v. Lev- 
isy, 6 Lea (Tenn.) 397; Mullens v. 
Big Creek Gap Coal, etc., Co., (Tenn. 
Ch. A.) 35 SW 439; BFennelly v. An- 
derson, 1 Ir. Ch. 706. 


75. .U. S.—Clark v. Andrew, 11 F. 
(2d) 958 [rev 4 F. (2d) 124]. 


Fla.—Schmidt v. Kibben, (Fla.) 132 
Sy9 4. 


Towa.—Chamberlin v. Robertson, 31 
Iowa 408 (dictum). 

Minn.—Seager v. Burns, 4 Minn. 

i, 

Pa.—Freeman v. Stokes, 12 Phila. 
219, 

Tex.—Williams v. Graves, ott Tex. 
Civ. A. 356, 26 SW 334 (married wo- 
man selling her homestead had given 
possession to defendant). 


Performance as curing defect of 
mutuality generally see infra § 30. 


76. Williams v. Graves, 7 Tex. Civ. 
A. 356, 26 SW 334 (sale of homestead 
by married woman) ; Shenandoah Val- 
ley R. Co. v. Dunlop, 86 Va. 346, 10 
SE 239. } 

77. Tarr v. Scott, 4 Brewst. (Pa.) 
49 (married woman tendering pur- 
chase money after a delay during 
which value of property greatly in- 
creased). 

Subsequent events making enforce- 
ment inequitable generally see infra 
§ 48. 

78. Chilhowie Iron Co. v. Gardi- 
ner, 79 Va. 305 (laches in the case); 
Hoover v. Calhoun, 16 Gratt. (57 Va.) 
109 (suit by wife and children after 
death of husband); Watts v. Kinney, 
3 Leigh (30 Va.) 272, 283 AmD 266 
(third party interests have inter- 
vened). . 

79. See supra § 19. 


80. See cases infra note 81; 
infra this section. 


and 


It seems to 


81. U. S.—Pantages v. Grauman, 
LOT Le Ciliiee tlio MOC At 6 ieee Shubert: 
Woodward, 167 Fed. 47, 92 CCA 509. 


Ala.—Tombigbee Valley R. Co. v. 
‘Fairford Lumber Co., 155 Ala, 575, 47 
S 88; Blectric Lighting Co. v. Mobile, 
etcs,, R. Con 109 Alay 190,919) S720, 255 
AmSR 927. 


Cal.—Sheehan v. Vedder, 
App. 419, 292 P 175. 


lowa.—Newman v. French, 138 Iowa 
482, 116 NW 468, 128 AmSR 212, 18 
LRANS 218; Richmond v. Dubuque, 
etce., R. Co., 33 Iowa 422 [aff 19 Wall. 
(U. S.) 584, 22 L. ed. 173, and motion 
den 15 Wall. 3, 21 L. ed. 118]. 


Mich.—Green v. Bay City, etc, R. 
Co., 158 Mich. 436, 123 NW 4. 


Or.—Deitz v. Stephenson, 
596, 95 P 808. 


And see cases infra this section. 


82. Stanton v. Singleton, 126 Cal. 
657, 59 P 146, 47 LRA 334; Lancaster 
v., Wilson, (151 (Gaie154°206 SH 103; 
Ballou v. March, 133 Pa. 64,19 A 304; 
Slate Co. v. Shimer, 12 Pa. Dist. 777. 


[a] Ilustration.—Where an agree- 
ment to exchange lands contains a 
sufficient description of the land of 
one of the parties, but not of the oth- 
er, a Suit to specifically perform the 
contract cannot be maintained by the 
party owning the land insufficiently 
described. Lancaster v. Wilson, 151 
Ga. 154, 106 SE 103. 


Necessity for certainty in contract 
see infra §§ 96-105. 


83. U. S.—Winston v. Brown, 247 
Fed. 948, 160 CCA 138. 


Cal.—Linehan v. Devincense, 170 
Cal. 307, 149 P 584; Shaw v. King, 
68 Cal. A. 18,4218 P 50, 


Ill.—Chicago Title, etc., Co. v. Mac- 
Donald, 192 Ill. A. 132. 


Iowa.—Marti_ v. Ludeking, 193 
Iowa 500, 185 NW 476; Steltzer v. 
Compton, 167 Iowa 266, 149 NW 243; 
New York Brokerage Co. v. Wharton, 
143 Iowa 61, 119 NW 969. 


N. D.—Knudtson y. Robinson, 18 N. 
D. 12, 118 NW 1051. 


Tex.—Griffith v. Bradford, 
App.) 138 SW 1072. 


[a] Thus (1) in an action against 
the estate of plaintiff’s brother to en- 
force specific performance of an agree- 
ment by decedent to care for plaintiff 
during her life in exchange for her 


108) Cal. 


Sy lea@tt 


(Civ. 


society and company, in view of the 
death of plaintiff’s brother, rendering 
specific performance by plaintiff im- 
possible, there was no mutuality of 
remedy, and specific performance was 
unwarranted. Shaw v. King, 63 Cal. 
A. 18, 218 P 50. (2) Where it was 
merely a question of surmise whether, 
if defendants had complied with their 
portion of the agreement, foreclosure 
could have been avoided, specific per- 
formance of agreement to exchange 
lands will not be decreed, where com- 
plainant had lost title to land he was 
to convey by mortgage foreclosure. 
Winston v. Brown, 247 Fed. 948, 160 
CCA 138. 


[b] Consent of wife to sale of 
homestead necessary.—Steltzer ve 
Compton, 167 Iowa 266, 149 NW 243. 


[c] Act of third person required.— 
Marti v. Ludeking, 193 Iowa 500, 185 
NW 476. 


{[d] Title in third person.—Line- 
han v. Devincense, 170 Cal. 307, 149 
P 584; Chicago Title, etc., Co. v. Mac- 
Donald, 192 Ill. A. 132. 


Impossibility of performance gen- 
erally see infra §§ 39-44. 


Want of title in vendor as renderin 
performance impossible see infra § 
41-43. 


84. U. S.—Solinsky v. McPherson, 
45 F. (2d) 778; Engemoen v. Rea, 26 
F. (2d) 576, 579 [certiorari den 278 
U. S. 627, 49 SCt 28, 73 L. ed. 546, and 
cit Cycle 


Cal.—Roy v. Pos, 188 Cal. 359, 191 
P 542; Berry v. Moulie, 180 Cal. 137, 
179 P 686; Brown vy. Sebastopol, 153 
Cal. .704, 96 P 363,19 LRANS, 178; 
Sheehan v. Vedder, 108 Cal. App. 419, 
292 P.175; Jolliffe v. Steele, 9 Cal. A. 
212, 98 P 544. 


Tll.— Barker v. Hauberg, 325 Ill. 
538, 156 NE 806; Truitt v. Clark, 81 
Ill. App. 652 [aff 183 Ill. 239, 55 NE 
6831; Reid Ice Cream Co. v. Stephens, 
62 Ill. App. 334. 

N. D.—Paul v. Leutz, 48 N. D. 1121, 
188 NW 1022. 

Oh}—Smith -v.: (Cotton, 717) OhwwCir 
Ct. N. S. 158; Hayman v. Campbell, 2 
OhNPNS 2138. 

Or.—-Espenhain v. Barker, 121 Or. 
621, 256 P 766, 768 fquot /Deitz. v. 
Stephenson, 51 Or. 596, 95 P 803). 

, Tex.—Galbreath v. Farrell, (Civ. 
App.) 249 SW 277. 


[a] Thus equity 


will refuse 
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care and support,®® or services, as 


surveyor, partner, attorney, or other employment 
calling for care and skill,*® or where it calls for 
building, operation, construction work, or other con- 
In the case of railroad construction, 
operation, or maintenance contracts there seems to 
be a variation from the strict rule that specific per- 


tinuous acts.°7 


formance of a contract will not be 


specific performance of an executory 
contract wherever it creates a duty 
from plaintiff of such confidential or 
personal nature that the court could 
not have enforced it at the instance 
of defendant. Shaw v. King, 63 Cal. 
A. 18, 218 P 50; Nunn v. Boal, 29 Oh. 
A. 141, 162 NE 724. 


[b] Where statutes prohibit 
specific performance of personal serv- 
ice contracts (see infra §§ 300-302) a 
defendant cannot be compelled to per- 
form his obligation at the behest of 
the party who is to render such per- 
sonal services. Roy v. Pos, 183 Cal. 
359, 191 P 542; Berry v. Moulie, 180 
Cal. 137, 179 P 686 (contract to de- 
liver in writing secret formulas con- 
ditioned on employment of seller of 
formulas could not be specifically en- 
forced, as there would not be mutual- 
ity of remedy). 


[ec] Implied covenant of quiet pos- 
session under lease is not in the na- 
‘ture of personal services such as 
would make the contract lacking in 
mutuality of remedy. Shannon v. 
Cavanaugh, 12 Cal. A..434, 107 P 574. 


85. Ala.—Chadwick v. Chadwick, 
La Ala, 580; 25°S9631. 


Cal.—O’Brien v. Perry, 130 Cal. 526, 
62 P 927; Grimmer v. Carlton, 93 Cal. 
1395, 28, P1043, 27 AmS R171. 


Ind.—Hoppes v. Hoppes, 190 Ind. 
166, 129 NE 629; Denlar v. Hile, 123 
Ind. 68, 24 NE 170; Ikerd v. Beavers, 
106 Ind. 483, 7 NE 326. 


Iowa.—Newman v. French, 138 
Iowa 482, 116 NW 468, 128 AmSR 212, 
18 LRANS 218. 


Mich.—Heth v. Smith, 175 Mich. 
328, 141 NW 583; Bourget v. Monroe, 
58 Mich. 563, 25 NW 514. 


Nev.—Turley v. Thomas, 31 Nev. 
181, 101 P 568, 185 AmSR 667. 


Tex.—Prusiecke v. Ramzinski, (Civ. 
A.) 81 SW 771. 


Va.—Asberry v. Mitchell, 121 Va. 
276, 93 SE 638, LRA1918A 785, 


But see Hackett v. Hackett, 67 N. 
H. 424, 40 A 434 (holding that plain- 
tiff’s promise to furnish a support and 
“comfortable home” is specifically en- 
forceable). 


86. U. S.—kKarrick v. Hannaman, 
UGESe Wei O.po28, 0lioeSCt 185,842, lus ed,. 
484 (partner); 
(2a) 674; Pantages v. Grauman, 191 
F. 317, 112 CCA 61 (furnishing theat- 
rical talent over period of years); 
Shubert v. Woodward, 167 Fed. 47, 92 
CCA 509 (management of theater); 
General Electric Co. v. Westinghouse 
Electric, etc., Co., 144 Fed. 458 (as 
agent to sell, etc.); Taussig v. Corbin, 
ea 660, 73 CCA 656 (agent to 
sell). 


Ala.—Dimmick v. Stokes, 151 Ala. 
150, 438 S 854 (general manager): 
Electric Lighting Co. v. Mobile, etc., 
R. Co., 109 Ala. 190, 19 S 721, 55 Am 
SR 927 (mechanical services); Iron 
Age Pub. Co. v. Western Union Tel. 
Co., 83 Ala. 498, 3 S 449, 3 AmSR 758 
(agent and press correspondent). 


Cal.—O’Brien v. O’Brien, 197 Cal. 
577, 241 P 861 (manager of property); 


Atkin v. Baier, 6 F.. 
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agent, manager, 


granted if it in- 


Husheon v. Kelley, 162 Cal. 656, 124 
P 231 (farming and improving land); 
Tos Angeles, ete., Oil, ete., Co. v. Oc- 
eidental Oil Co., 144 Cal, 528, 78 P 25 
(developing oil lands); Stanton v. 
Singleton, 126 Cal. 657, 59 P 146, 47 
LRA 334 (developing mine); Wake- 
ham v. Barker, 82 Cal. 46, 22 P 1131 
(painting and graining); King v. Gil- 
dersleeve, 79 Cal. 504, 21 P 961 (attor- 
ney); Sturgis v. Galindo, 59 Cal. 28, 
43 AmR 239 (prospecting for coal); 
Cooper vy. Pena, 21 Cal. 403 (sur- 
veyor); Jolliffe v. Steele, 9 Cal. A. 
212, 98 P 544 (agent to sell lands). 


D. C.—Roller v. Weigle, 49 App. 102, 
261 Fed. 250 (manager). 


Ill. Welty v.. Jacobs, 171 Ill. 624, 
49 NE 723, 40 LRA 98 (furnishing a 
company of actors); Truitt -v. Clark, 
81.1. -AL 652) Laff 183. Ml, 239, S59 Nao 
683] (partner); Reid Ice Cream Co. 
v. Stephens, 62 Ill. A. 334 (employee) ; 
Kennicott v. Leavitt, 37 Ill. A. 435 
(manager of theater). 


Mich.—Buck Vv. Smith, 29 Mich. 166, 
18 AmR 84 (partner). 


Minn.—Alworth v. Seymour, 42 
Minn. 526, 44 NW 1030 (agents). 


Mo.—McCall v. Atchley, 256 Mo. 39, 
164 SW 593 (attorney); Falder v. 
Dreckshage, (App.) 227 SW 929 (de- 
veloping, operating, and financing 
mine). 


N. Y.—Standard Fashion Co. v. 
Siegel-Cooper Co., 22 Misc. 624, 50 
NYS 1056 [rev on other grounds 30 
App. Div. 564, 52 NYS 433 (aff 157 N. 
Y. 60, 51 NE 408, 68 AmSR 749, 43 
LRA 854)]; Martin v. Platt, 5 NYSt 
284 (attorney). 


Or.—Deitz v. Stephenson, 51 Or. 
596, 95 P 803 (managing hotel). 


Utah.—Halloran-Judge Trust Co. v. 
Heath, 70 Utah 124, 258 P 342, 64 ALR 
368 (manager of building and col- 
lector of rents). 


Eng.—Ogden v. Fossick, 4 De G. F. 
& J. 426, 65 Eng. Ch. 331, 45 Reprint 
1249 (as agent); Pickering v. Ely, 7 
Jur. 479, 21 Eng. Ch. 249, 63 Reprint 
109 (receiver); Chinnock v. Sains- 
bury, 6 Jur. N. S. 1318 (auctioneer); 
Stocker v. Wedderburn, 3 Kay & J. 
393, 69 Reprint 671, 69 Reprint 1162 
(as agent to sell, ete.); White v. Boby, 
37 L. T. Rep. N. S. 652 (sales agent). 


87. U. S.—La Hogue Drainage 
Dist. No. 1 v. Watts, 179 Fed. 690, 103 
CCA 236. 


Ala.—-Tombigbee Valley R. Co. v. 
Fairford Lumber Co., 155 Ala. OD eG 
S 88 (operations of a sawmill). 


eaten v. Heron, (A.). 292 P 


Ill.—Bartholomae, ‘etce., Brewing, 
etc., Co. v. Modzelewski, 269 Ill. 539, 
109 NE 1058 [aff 183 Ill. A. 352] (op- 
eration of brewery); Harley v. Chi- 
cago Sanitary Dist., 54 Ill. A. 337 
(canal). 


Iowa.—Richmond vy. Dubuque, etc., 
R. Co., 38 Iowa 422 [aff 19 Wall. (U. 
S.) 584, 22 L. ed. 173, and motion to 
dism writ of error den 15 Wall. 35 el 
L. ed. 118]. 


For later cases, developments and changes in the law see Annotations, 


[§ 28 


volves continuous acts or supervision by the court.$% 
Hence, such contracts as are enforceable against the 
railroad will be also enforced on behalf of the rail- 
road.8® On the other hand, if the railroad’s perform- 
ance is such that will not be specifically decreed, 
the court will refuse specifie performance at the be- 
hest of the railroad.®° 
tinued performance on the part of both plaintiff and 


If the contract calls for con- 


Mo.—Mastin v. Halley, 61 Mo. 196 
(erecting a building). 


Eng.—Hills v. Croll, 1 Coop. t. 
Cott. 83, 47 Reprint 758 (manufacture 
of acids); Baldwin v. Society for Dif- 
fusing Useful Knowledge, 9 Sim. 393, 
16 EngCh 393, 59 Reprint 409 (pub- 
lishing maps); Blackett v. Bates, L. 
R. 1 Ch. 117 (keeping wagon road in 
repair for number of years). 


[a] Where defendant contracted 
to give plaintiff a privilege and has 
received full payment therefor, but 
cannot compel plaintiff to continue in 
its enjoyment, the rule requiring mu- 
tuality of remedy has no application. 
Defendant, in such case, obviously 
would be the gainer and not the loser 
by plaintiff’s ceasing to use the privi- 
lege. Joy v. St. Louis, 138 U.S. 1, 50, 
11 SCt 243, 34 L. ed. 843 [aff 29 Fed. 
546] (where defendant railroad agreed 
to permit other railroads to use its 
right of way). 


88. See infra §§ 284-286, 292, 293. 


89. Minneapolis, etc., R. Co. v. Cox, 
76 Iowa 306, 41 NW 24, 14 AmSR 216. 


[a] Thus where defendants 
agreed to convey land to plaintiff rail- 
road company, in consideration of its 
erecting and maintaining a _ depot, 
plaintiff’s liability for future breaches 
of its contract to maintain the depot 
was held a sufficient security for the 
performance of its duty in this re- 
spect. Minneapolis, etc., R: Co. v. Cox, 
76 Iowa 306, 41 NW 24, 14 AmSR 216. 


90. U. S.—Strang v- Richmond, 
etc., R. Co., 101. Fed. 511, 41 CCA 474 
(railroad); Fallon vy. Missouri, ete., 
R.-Co., 8 F. Cas. No. 4,629, 1 Dill. 121 
(railroad); Ross v. Union Pac. R. Co., 
20 F. Cas. No. 12,080, Woolw. 26 
(building railroad). 


Cal.—Pacific Electric R. Co. v. 
Campbell-Johnston, 153 Cal. 106, 94 P 
623 (construction and operation of 
railroad); Lattin v. Hazard, 91 Cal. 
87, 27 P 515 (operating railroad). 


Ill.—Suburban Constr. Co. v. Nau- 
gle, 70 Ill. A. 384 (building railroad). 


Mass.—Kansas, ete., R. Constr. Co. 
v.. Topeka, etc., (R. Co., 135 Mass. 34; 
46 AmR 439 (railroad). 


N. J.—Danforth v. Philadelphia, 
ete.,, R. Co.,.30 NJ. Hg. 12" (to- build 
and equip railroad). 


Va.—Tidewater R. Co. vy. Hurt, 109 
Va. 204, 63 SE 421. 


Eng.—Waring yv. Manchester, etce., 
R. Co., 7 Hare 482, 27 Eng. Ch. 482, 
68 Reprint 199 [aff Hall & T. 239, 47 
Reprint 1672] (building railroad); 
Peto v. Brighton, etc., R. Co., 1 Hem. 
& M. 468, 71 Reprint 205 (building 
railroad); Greenhill v, Isle of Wight 
RCo... 23) es ep. INGStas sb: 


[a] A contract to convey land to 
a railroad company for a right of way 
is not lacking in mutuality because it 
contains an introductory recital that, 
“Whereas [the railroad company] pro- 
poses to build a line of railway,” ete., 
where it is obvious that the recital is 
not a covenant to build a railroad, 
which covenant could not be specifical- 
ly enforced, but only a representation 
as an inducement to the contract, the 


Same title and section number. 


§§ 28-29] 


defendant, so that specific performance by the lat- 
ter can be made conditional on the former’s contin- 
ued performance, the apparent lack of mutuality of 
Mutuality of rem- 
edy is not lacking in a case where plaintiff’s obliga- 
tion is the covenanting to do the acts after perform- 
ance by defendant which of themselves could not be 
Likewise, where an alterna- 
tive provision in a contract provides for the execu- 
tion of a bond to secure the construction of a road, 
the fact that the construction of the road could not 
have been specifically enforced does not make the 


remedy is no bar to the relief.®1 


specifically enforced.°?? 


truth or falsity of which would in- 
fluence the court in granting or re- 
fusing specific performance. Tide- 
water R. Co. v. Hurt, 109 Va. 204, 63 
SE 421, 


91. Great Lakes, etc., Transp. Co. 
v. Scranton Coal Co., 239 Fed. 603, 
152 CCA 437; Montgomery Tract. Co. 
v. Montgomery Light, etc., Co., 229 F. 
672; Municipal Gas Co. v. Lone Star 
Gas Co., (Tex. Civ. App.) 259 SW 684 
[aff 3 SW (2d) 790]; Elk Refining Co. 
v. Falling Rock Cannel Coal Co., 92 
W. Va. 479, 115 SE 431. 


“Where the reciprocal obligations 
of the parties to the contract in ques- 
tion are concurrent, the continuance 
of the obligation of each to perform 
his part being dependent upon con- 
tinued performance by the other, any 
material injury which otherwise 
might be sustained by defendant, of 
whom performance is required, in con- 
sequence of his not having an ef- 
ficient remedy for coercing future 
performance by plaintiff, is effectual- 
ly avoided by making defendant’s ob- 
ligation to continue performance de- 
pendent upon a continuance of per- 
formance by plaintiff.” Montgomery 
Tract. Co. v. Montgomery Light, etc., 
Co., 229 Fed. 672, 676. 


[a] Reason for rule.—‘‘We under- 
stand that the prime motive underly- 
ing the requirement of mutuality in 
specific performance cases is the 
avoidance of! the inequity of compel- 
ling such performance by one party to 
a contract at the instance of the other 
party when the latter may escape per- 
formance of the obligations which the 
contract imposes upon him. The rule 
is a recognition of the reciprocal fea- 
ture of the duty of specific perform- 
ance and that equity requires that an 
enforced continued performance by 
one party should be conditioned upon 
antecedent or concurrent performance 
by the other party as contemplated by 
the contract.” Montgomery Tract. 
Co. v. Montgomery Light, etc., Co., 
229 F. 672, 675. 


[b] Thus (1) if specific perform- 
ance be otherwise proper, equity is no 
longer deterred from granting its aid 
because of a so-called lack of mutual- 
ity in the remedy. It suffices that 
defendant’s compulsory performance 
is conditioned upon complainant’s 
continued readiness to carry out his 
obligation. Great Lakes, etc., Transp. 
Co. v. Scranton Coal Co., 239 Fed. 603, 
609, 152 CCA 437 [quot Elk Refining 
Co. v. Falling Rock Cannel Coal Co., 
92 W. Va. 479, 115 SE 4381, 434]. (2) 
Contract by defendant to carry plain- 
tiff’s coal on certain of the former’s 
steamers and agreement by plaintiff 
to load and ship its coal on such 
steamers. Great Lakes, etc., Transp. 
Co. v. Scranton Coal Co., supra. (3) 
Where a power company had per- 
formed its contract to furnish electri- 
cal current, and was ready to continue 
performance, a decree enforcing the 
contract against a traction company 
which had agreed to take all its cur- 
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the contract.?4 


rent from plaintiff is not erroneous 
because of claimed lack of mutuality 
of remedies, where defendant’s per- 
formance is made conditional on per- 
formance by plaintiff. Montgomery 
Tract. Co. v. Montgomery Light, etc., 
Power ‘Co:,. 229 Wed) 6725 1445 COR 82 
[cert den 242 U. S. 628, 37 SCt 14, 61 
L. ed. 536, and aff 219 Fed. 963]. (4) 
Agreement by defendant company to 
furnish all the natural gas plaintiff 
needs to run its refining business and 
an agreement by plaintiff to buy gas 
from defendant company, and to re- 
fine it. Elk Refining Co. v. Falling 
Rock Cannel Coal Co., supra. (5) In 
a suit for specific performance of a 
contract to furnish natural gas to 
plaintiff as distributor to consumers, 
where petition showed that at large 
expenditure plaintiff prepared itself 
to perform its obligations for the life 
of the contract, so that it was sub- 
ject to the same decree it sought to 
invoke against defendant, and in the 
same decree in which the court could 
direct enforcement of defendant’s af- 
firmative.promises it could direct en- 
forcement of promises made by plain- 
tiff, mutuality of remedy was thereby 
shown. Municipal Gas Co. v. Lone 
Star Gas Co., (Tex.) 259 SW 684 [aff 
3 SW. (2d) 790]. 


[c] Injunctive relief where affirm- 
ative relief as above could not be 
granted see Injunctions § 281. 


{d] Similarly, defendant’s agree- 
ment to convey in consideration of 
plaintiff's maintaining a college of 
standard grade for ten years was en- 
forced, although the ten years had not 
expired where the performance by 
plaintiff was further secured by a con- 
dition subsequent in the contract, for- 
feiting the land on failure of such 
performance. Des Moines University 
v. Polk County Homestead, etc., Co., 
87 Iowa 36, 53 NW 1080. 


92. Pomeroy v. Fullerton, 113 Mo. 
440, 21 SW 19; Madison Athletic As- 
soc. v. Brittin, 60 N. J. Bq. 160, 46 
A 652; Wilson v. West Hartlepool R. 
COP Der Gedy SCS tie Ose Oe Cima ily 
46 Reprint 459. 


[a] Thus (1) where plaintiff 
agrees to accept a deed containing a 
proviso and a covenant by him that 
he is to erect a building of certain 
classification within a _ reasonable 
time, the failure to erect such build- 
ing to result in forfeiture and rever- 
‘sion of the title to defendant, there 
is no such want of mutuality of rem- 
edy as would prevent specific per- 
formance on his behalf since the court 
could order the deed restricted as 
above and also order the making of 
such covenant which would be effec- 
tive to secure performance by plain- 
tiff. Pomeroy v. Fullerton, 113 Mo. 
440, 21 SW 19. (2) Where the ven- 
dor’s security for the performance of 
plaintiff vendee’s covenant to build on 
the land after conveyance was intend- 
ed to rest on the good faith of plain- 
tiff and the obligation of his covenant 
to build, which was to be inserted in 
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case one where mutuality of remedy is lacking.®? 
The rules aforesaid barring specific performance do 
not apply where plaintiff has performed his part of 


[§ 29] (5) Contract Terminable by Plaintiff.9® 
Except as modified by statute,®® there has developed 
out of the general rule that equity will not decree 
specific performance of a contract which can be ter- 
minated under its terms by defendant at will®? the 
rule that a continuing contract will not be enforced, 
specifically, if it is one which by its terms plaintiff 
is permitted to terminate at will.° 


This, rule does 


the deed, specific performance was 
not refused. Madison Athletic Assoc. 
v. Brittin, 60 N. J. Eq. 160,:46 A 652. 


_Necessity for performance of con- 
ditions subsequent see infra § 327. 


93. West Virginia Power, etc., Co. 
v. Voight, 91 W. Va.-581, 114 SE 138. 


[a] Reason for rule.—The court 
could order execution and delivery of 
bond. West Virginia Power, etc., Co. 
v. Voight, 91 W. Va. 581, 114 SE 138. 


94. See infra § 30. 


95. Contract terminable at will of 
defendant see infra § 36. 


Enjoining breach of contract see 
Injunctions § 297. 


Optional contracts as lacking mu- 
shit eg of obligation see infra § 33 
note 38. 


96. See statutory provisions. 


[a] Statute construed.—Pub. Acts 
(1883) No. 73, allowing specific per- 
formance of an agreement for a min- 
ing lease which contains a clause per- 
mitting a surrender by the proposed 
lessee at any time on giving notice, 
does not authorize specific perform- 
ance of such an agreement entered in- 
to without valuable consideration, un- 
der which the lessee has done nothing 
that would entail a loss on his part 
in case of its nonenforcement. Grum- 
ee v. Gingrass, 77 Mich. 369, 43 NW 

919% 


97. See infra § 36. 


98. U. S.—Ruthland Marble Co. v. 
Ripley, 10) Wall. 339, 19) du vedea 955 
(among other reasons); Miami Coca- 
Cola Bottling Co. v. Orange Crush Co., 
291 Fed. 102 [aff 296 Fed. 693]; Ken- 
yon v. Weissberg, 240 Fed. 536; 
Triumph Plectric Co. v. Thullen, 228 
Fed. 762 [aff 235 Fed. 74, 148 CCA 
568]; Risley v. Utica, 179 Fed. 875; 
Brooklyn Baseball Club v. McGuire, 
116 Fed. 782; Federal Oil Co. v. Wes- 
tern Oil Co., 112 Fed. 373 [aff 121 Fed. 
674, 57 CCA 428]; Bickford v. Davis, 
Ave Wed" 5549: Compare, however, 
Franklin Tel. Co: v. Harrison,\145' UJ, 
S. 459, 12 SCt 900, 36 L. ed. 776 (which 
seems on its facts to be inconsistent 
with the rule, although rule was not 
raised or mentioned, but is’ said 
(Brooklyn Baseball Club v. MeGuire, 
116 Fed. 782) not to have impliedly 
overruled Rutland Marble Co.\v. Rip- 
ley, 10 Wall. 339, 19 L. ed. 955); Sin- 
ger Sewing-Mach. Co. v. Union Button 
Hole, etc., Co., 22 F. Cas. No. 12,904, 
Holmes 253; and Guffey v. Smith, 
237 U.. Sr W01, 358 SCt. 526.759) lsred: 
856 (injunction cases). 4 


Ala.—Iron Age Pub. Co. v. Western 
Union Tel. Co., 838 Ala. 498, 3 S 449, 
3 AmSR 758 (one of several defenses). 


Cal.—Sturgis v. Galindo, 59 Cal. 28, 
43 AmR 239 (among other defenses, 
although plaintiff's right to terminate 
had long since expired); Sheehan v. 
Vedder, (A.) 292 P 175 [superseiling 
285 P 724]; Dabney v. Key, 57 Cal. A; 
R62, 207 P 921. 
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not apply, however, to suits to compel the execution 
of a contract, the terms of which might be unenforce- 
able because of the lack of mutuality of remedy. 


Liquidated damage or forfeiture provisions. 
Where the contract provides for the payment of 
liquidated damages and termination of the contract 
in event of plaintiff’s being in default, and the pro- 
vision is such as would have defeated specific per- 
formance against plaintiff had he elected to pay the 
stipulated sum, some of the authorities hold that 
specific performance cannot be had against defend- 
ant because of lack of mutuality;? but others grant 


Ill.—Ulrey v. 237 Ill, 284, 


86 NE 696. 


Ind.—State v. Cadwallader, 172 Ind. 
619; 87 NE 614, 89 NE 319; Fowler 
Utilities Co. v. Gray, 168 Ind. 1, 79 NE 
897, 120 AmSR 344,,7 LRANS 726 (to 
compel heating company to furnish 
heat, use of which rested in discretion 
of the consumer, plaintiff. Specific 
performance was refused, although 
plaintiff had paid a large sum for in- 
stalling a plant). 

Ky.—Berry v. Frisbie, 120 Ky. 337, 
86 SW 558, 27 KyL 724 (dicta). 

Mich.—Rust v. Conrad, 47 Mich. 
449, 11 NW 265, 41 AmR 720 (lease 
on royalties to enable plaintiff, lessee, 
to prospect for ore). 


Minn.—Reichert v. Pure Oil Co., 164 
Minn. 252, 204 NW 882. 


Mont.—Templeton vy. Williard, 83 
Mont. 317, 272 P 522. 


N. C.—Soloman  v. Wilmington 
Sewerage Co., 142 N. C. 439, 55 SE 300, 
6 LRANS 391. 


Okl.—Kolachny v. Galbreath, 26 
Okl. 772, 110 P 902, 38 LRANS 451. 


Keith, 


Pa.—In re Heckman, 236 Pa. 193, 
84 A 689. 
Tex.—Parrish v. Weber, (Civ. A.) 


17 SW (2d) 106. 


Austr.—Pakenham Upper Fruit Co., 
Ltd. v. Crosby, 35 Austr. C. L. R. 386. 


Compare Rolfe v. Rolfe, 1 Coop. t. 
Cott. 87, 47 Reprint 760, 15 Sim. 88, 38 
EngCh 88, 60 Reprint 550 (injunction 
case). 


{a] Basis for rule.—‘The rule that 
a court of equity will not decree per- 
formance of a contract at the instance 
of a plaintiff who has the power to 
terminate it at will is not based on 
the ground that the contract is in- 
valid for lack of consideration or want 
of mutuality of obligation; but on 
the ground that the court will not 
decree performance unless it can com- 
pel performance by both parties, and 
it cannot compel performance by the 
plaintiff as he could avoid the decree 
at any time by revoking the contract. 
Unless there is a mutuality of remedy 
at the time coercion is sought so that 
the decree will bind both parties and 
. accomplish a full performance of the 
contract, the court refuses to exert its 
equitable powers and leaves the par- 
ties to their remedy at law.’’ Reichert 
v. Pure Oil Co., 164 Minn. 252, 204 
NW 882, 884. 


{b] Ilustrations.—(1) Where a 
contract sought to be specifically en- 
forced gives plaintiff the option to 
terminate the contract at any time, 
the court will refrain from an inves- 
tigation of the facts for the sufficient 
reason that he might at his own ca- 
price set the decree at naught. Tem- 
pleton v. Williard, 83-Mont. 317, 272 
P 522. (2) A contract for drilling 
oil on land, reserving in plaintiff the 
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Bringing suit 


to withdraw.° 


option to surrender the premises, 
lacks mutuality of remedy so as not 
to be specifically enforceable. Shee- 
han’ Vv... Vedder, (Gal. A.) 292. PRP. 175 
[superseding 285 P 724]; Dabney v. 
Key, 57 '‘Cal) A.9762, 200% 9245, Pem- 
pleton v. Williard, supra. (3) An 
agreement in a contract of employ- 
ment as to assignment of inventions 
to the employer is not to be specifical- 
ly enforced, where the contract was 
terminable at will, it lacking the 
necessary mutuality. Triumph Elec- 
tric Co. v. Thullen, 228 Fed. 762 [aff 
235 Fed. 74, 148 CCA 568]. 


[ec] Surrender clause becoming in- 
operative.—A surrender clause in an 
oil and gas lease, which was to be- 
come ineffective when the _ lessee 
brought suit on the lease, does not 
prevent equity from granting relief 
to the lessee in the nature of specific 
performance of the contract. Dow- 
ney v. Gooch, 240 Fed. 527. 


99. St. Joseph Hydraulic Co. v. 
Globe Tissue Paper Co., 156 Ind. 665, 
59° NEL 5. 


[a] Beason for rule.—It is neces- 
sary for the protection of plaintiff’s 
legal rights. St. Joseph Hydraulic Co. 
v. Globe Tissue Paper Co., 156 Ind. 
665, 59 NE 995. 


{b] Partnership agreement.—Sat- 
terthwait v. Marshall, 4 Del. Ch. 337. 


Execution of partnership agree- 
ment: 


At will see infra § 37. 
For term see infra § 299. 


1. As to when specific performance 
is defeated by reason of stipulation 
for payment of liquidated damages or 
pera. by defendant see infra §§ 166-— 


2. I1l—Lunt v. 
Tl. 4S395 121 NE 237- 


Md.—Ryan v. McLane, 91 Md. 175, 
46 A 340, 80 AmSR 4388, 50 LRA 501 
(stock). 


Mo.—Glass v. Rowe, 103 Mo. 
15 SW 334. 


N. Y.—Wadick vy. Mace, 191 N. Y. 1, 
83 NE 571. 


Pa.—-In re Heckman, 236 Pa. 193, 
84 A 689. 


Tex.—Carter v. Smith, (Civ. App.) 
184 SW 244. 


3. Vance v. Roberts, 96 Fla. 379, 
118 S 205; Naylor v. Parker, (Tex. 
Civ. App.) 139 SW 938; Hamilton v. 
Norris, 144 Wash. 326, 258 P .4; 
Wright v. Suydam, 72 Wash. 587, 131 
P 239. But see Knott v. Thomas, (Tex. 
Civ. App.) 180 SW 1114 (refusing 
specific performance where, in case of 
plaintiff’s failure to perform, the con- 
nes was to become void at his op- 
ion). 


{a] Tlustrations.—(1) Where 
although a contract for the purchase 
of. land provided that, if the prospec- 


Lorscheider, 285 


513, 


[§§ 29-30 


specific performance on the ground that plaintiff by 
instituting suit and tendering performance waives 
his right of election and mutuality is thereby creat- 
ed,? or on the ground that such a provision does not 
constitute an exclusive remedy.* 


for the specific performance of a 


portion of a contract authorizing plaintiff to with- 
draw if unsatisfied with an investigation permitted 
under the contract does not supply the requisite mu- 
tuality of remedy where plaintiff retains his right 


[§ 30] d. Effect of Performance or Tender.* The 


tive purchasers failed to carry out 
the contract, a deposit made should be 
forfeited to the sellers as liquidated 
damages, and the contract should then 
become null and void, the purchasers 
notified the sellers: of their election to 
complete the contract, they thereby 
waived the right to terminate their 
obligation by a forfeiture of the de- 
posit, so that the right to specific per- 
formance became reciprocal, and the 
purchasers’ right to such relief was 
not affected by reason of the fact that, 
prior to the purchasers’ election to 
complete the contract, the _ sellers 
could not have enforced specific per- 
formance, but could only have for- 
feited the deposit. Naylor v. Parker, 
(Tex. Civ. App.) 139 SW .93.~ (2) 
The fact that the purchaser in a con- 
tract for the sale of land is liable on a 
breach only for liquidated damages 
does: not affect his right to enforce 
specific performance on the ground of 
want of mutuality of remedies, where 
he has tendered the agreed*price and 
has kept the tender good. Wright v. 
Suydam, 72 Wash. 587, 131 P 239. 


4. Hansen v. Hevener, 69 Cal. A. 
337, 231 P 361; Kireh v. Wattell, 40 
Cal. (AS34501, 218i SP odigs + Bdisoneti- 
luminating Co. v. Eastern Pennsyl- 
vania Power Co., 253 Pa. 457, 98 A 
652; Fuersteneck v. Clark, (Tex. Civ. 
App.) 195 SW 294; Griffith v. Brad- 
ford, (Tex. Civ. App.) 138 SW. 1072; 
aos v. Norris, 144 Wash. 326, 


[a] Reason for rule.—A contrary 
rule would enable defendant to ter- 
minate the contract by simply failing 
to carry out its terms. Edison Il- 
luminating Co. v. Eastern Pennsyl- 
teas Power, Co.,' 253: Pa. 457)2 981A: 


{b] Thus an escrow agreement, 
providing that if the purchaser should 
fail to consummate the agreement his 
deposit of fifty dollars would be for- 
feited, is not lacking in mutuality, so 
as to preclude specific performance, 
there being nothing in the agreement 
to indicate that forfeiture, was the 
seller’s only remedy. Hansen v 
Hevener, 69 Cal. A. 337, 231 P 361. 


{c] Right to terminate lease on 
default.—That the lessor might have 
terminated a lease of an electric pow- 


er plant on the failure of the lessee’s . 


assignee to carry out the covenants 

as to repairs does not to deprive the 

lessor of specific performance. Hdi- 

son Illuminating Co. v. Eastern Penn- 

pee Power Co., 253 Pa. 457, 98 
oa. 


5. Electric Management, etce., Corp. 
v. United Power, ete., Corp., 19 F. 
(2a) 311 (the sale of stock in a cor- 
poration is subject to the purchaser’s 
withdrawal if investigation of the 
corporation proves unsatisfactory to 
the purchaser). 


6. Performance by married woman 
see supra § 27. . 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 30] 


doctrine of mutuality of remedy applies only to ex- 
ecutory contracts’ and not to executed contracts.® 
Accordingly, if plaintiff has performed his unen- 


Be ore aRne? by infant see supra § 


Sufficiency of performance to take 
case out of statute of frauds see in- 
fra §§ 170-232. 


7. Mississippi Glass Co. v. Fran- 
zen, 143 Fed. 501, 74 CCA 135, 6 Ann 
Cas 707 [rev 138 Fed. 924]; Hulse v. 
Bonsack Mach. Co., 65 Fed. 864, 13 
CCA 180; Freeman vy. Stokes, 12 Phila. 
(Pa.) 219; Roche v. Madar, 104 Wash. 
21,175 P 314 [aff reh 104 Wash. 21, 
£81 P 857]. 


8. Mississippi Glass Co. v. Franzen, 


143 Wed. 501; 74 CCA .135,)6 AnnCas- 


707 [rev 138 Fed. 924]; Hulse v. Bon- 
sack Mach. Co., 65 Fed. 864, 13 CCA 
180; Green v. Richards, 23 N. J. Eq. 
32 [aff 23-N. J. Eq. 5386]; Roche v. 
peers 104 Wash, 21, 175 P 314, 181 P 


9 U. S.—Electric Management, 
etc., Corp. v. United Power, etc., Corp., 
19 F. (2d) 311; Robb v. Crawford, 16 
Mee C20) sooo. VWiakduve eearsall. Stok. 
(2d) 365; Harms v. Stern, 229 Fed. 
42,145 CCA 2 [rev 222 Fed. 581]; Chi- 
CAO etc. | RCo.ivae Us Si 28st heds 
288, 184 CCA 84 [aff 244 U.S. 351, 37 
SCt 625, 61 L. ed. 1184]; Shubert v. 
Woodward, 167 Fed. 47, 92 CCA 509; 
Mississippi Glass Co. v. Franzen, 143 
Fed. 502, 74 CCA 135 [rev 138 Fed. 
924]; Hulse v. Bonsack Mach. Co., 
65 Fed. 864, 13 CCA 180. 


Ala.—Wiggins v. Sullivan, 219 Ala. 
PSG, 024. Stal. Lane v. May, yete., 
Hardware Co., 121 Ala. 296, 25 S 809 
(building). 


Cal.—Magee v. Magee, 174 Cal. 276, 
162 P 1023; Husheon v. Kelley, 162 
Cal. 656, 124 P 231; Brown v.°Sebas- 
topol, 153 Cal. 704, 96 P 363, 19 LRA 
NS 178 (personal services); Thurber 
Vv. Meves? 119. Call35,/50 P1063, (51) P 
5386 (improving fruit land); Howard 
v. Throckmorton, 48 Cal. 482 (legal 
services); Ballard v. Carr, 48 Cal. 74 
(egal services); Owen vy. Frink, 24 
Cal. 171 (Qabor); Moore v. Heron, 
(A.) 292 P 136; Hupp v. Lawler, (A.) 
288 P 801;. Shaw v. King, 63 Cal. A. 
13, 213-50. 

Colo.—Levand v. North America 
Realty Co., 82 Colo. 121, 257 P 355; 
Oles v. Wilson, 57 Colo. 246, 141 P 
489. 

D. C.—Roller v. Weigle, 49 App. 
102;°261 Bed, 250. 


Fla.—Schmidt v. Kibben, 132 S 194. 


Ga.—Lindsay v. Warnock, 93 Ga. 
619, 21 SE 127 (developing a mine). 


Mit“Smurvesve. wanien. 3 ON LU yet 7:9} 
133 NE 715, 22 ALR 1023 [rev 219 Ill. 
A. 648]; Oswald v. Nehls, 233 Ill. 438, 
84 NE 619 (agreement to devise in 
consideration of personal care and at- 
tention). 

Ind.—Hoppes v. Hoppes, 190 Ind. 
166, 129 NE 629; Denlar v. Hile, 123 
Ind. 68, 24 NE 170 (care and support). 


Iowa.—Stutsman v. Crain, 185 lowa 
514, 170 NW 806. 


Kan.—Peckham v. Lane, 81 Kan. 
489, 106 P 464, 25 LRANS 967, 19 Ann 
Cas 369; Burnell v. Bradbury, 67 Kan. 
762, 74 P 279; Topeka Water-Supply 
Co. v. Root, 56 Kan. 187, 42 P 715 
(legal services). 


Md.—Reed, ete., Products Corp. v. 


Rosenthal, 153 Md. 501i, 138 A 665 
(employment contract). 


Mass.—French  v. Boston Nat. 
Bank, 179 Mass. 404, 60 NE 793; Howe 
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v. Watson, 179 Mass. 30, 60 NE 415. 


Mich.—Reo Motor Car Co. v. Young, 
209 Mich. 578, 177 NW 249. 


Minn.—Brown v. Munger, 42 Minn. 
482, 44 NW 519 (where the party ask- 
ing the relief had made a selection 
which he could not have been forced 
to make). 


Mo.—Kansas City v. Kansas City 
Terminal R. Co., 25 SW (2d) 1055. 


Mont.—Finlen vy. Heinze, 32 Mont. 
ao04, 80 P9718, 


Nebr.—Perry v. Ritze, 110 Nebr. 
286, 193 NW 758; Teske v. Dittberner, 
70 Nebr. 544, 98 NW 57, 113 AmSR 
802 [mod reh 65 Nebr. 167, 91 NW 181, 
101 AmSR 614] (personal service). 


Nev.—Turley v. Thomas, 31 Nev. 
181, 101 P 568, 135 AmSR 667 (per- 
sonal services), 


IN’ J.—Fidelity Union Trust Co. v. 
Reeves, 96 N. J. Eq. 490, 125 A 582 
[atin 98) INS See Biot, 492 29 ara 227i 
Krah v. Wassmer, 75 N. J. Eq. 109, 
ees 404 [aff 78 N. J. Eq. 305, 81 A 


N. Y.—Q. R. S. Co. v. Phillips- 
Jones Corp., 194 App. Div. 170, 185 
NYS 27 “atie233aNonyY 21626, diss) NE 
946]; Stone vy. 434 Broadway Realty 
Corp., Las Misc Ls sae yY So taiGy 


Pa.—Grove v. Hodges, 55 Pa. 504; 
Freeman v. Stokes, 12 Phila. 219. 


S. C—Columbia Water Power Co. v. 
Columbia, 5 S:. C. 225. 


S. D—Gray v. Gray, 48 S. D. 470, 
205 NW 29; Korte v. O’Neil, 34 S. D. 
241, 148 NW 12. 


Tex.—Johnson v. Mansfield, (Civ. 
A.) 166 SW 927; Galbreath v. Farrell, 
(Civ. A.) 249 SW 277; Wooten v. Der- 
mott Town-Site Co., (Civ. A.) 178 SW 
598.- 


Va.—Asberry v. Mitchell, 121 Va. 
276, 93 SE 638, LRA1918A 785 (per- 
sonal services). 


Wash.—Hamilton v. Norris, 144 
Wash. 326, 258 P 4 [cit Cyc]; Roche 
v. Madar, 104 Wash. 21, 175 P 314, 181 
P 857 (attorney’s services); Wright 
v. Suydam, 72° Wash. 587, 131 P 239 
[eit Cyc]. 


W. Va.—Bowden v. Laing, 103 W. 
Va. 733, 188 SE 449; Boyd v. Brown, 
47 W. Va. 238, 34 SE 907 (drilling oil 
well). 


Eng.—Wilkinson vy. Clements, L. R. 


‘8 Ch. 96 (building). 


Ont.—Jackson v. Jessup, 5 Grant 


Ch. 524 (building). 


“However unenforceable the plain- 
tiff’s obligations under the contract 
may have been, in so far as it has 
already performed those obligations, 
the defendant is safe from any pos- 
sible injury due to the lack of an effi- 
cient judicial remedy to compel spe- 
cific performance by the _ plaintiff. 
Montgomery Tract. Co. v. Montgom- 
ery Light, etc., Co., 229 Fed. 672, 676. 
144 CCA 82. 


[a] Several contracts in one in- 
strument.—Where a_ writing con- 
tained two contracts, the one between 
plaintiffs on one side and defendants 
on the other, and the other between 
the two defendants, plaintiffs, after 
having performed their part, were 
entitled to performance by defend- 
ants of their covenants, regardless of 
the performance or nonperformance 
of the other agreement between de- 
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forceable promise, the fact that before such perform- 
ance there was a lack of mutuality in the remedy is 
no defense,® the foregoing being expressly provided 


fendants. Korte v. O’Neill, 34 S. D. 
241, 148 NW 12. 
[b] Tlustrations—(1) Under an 


agreement whereby, in consideration 
that plaintiff would obtain land at a 
low price, defendant was to convey 
an interest to plaintiff and another 
when a certain amount was paid or 
sales of land and timber equaled that 
amount, it was not essential to the 
validity of the contract or to plain- 
tiffs right to specific performance 
that there should be reciprocal obli- 
gation or mutuality of remedy, where 
plaintiff had performed his part by 
procuring the land at the price set. 
Johnson y. Mansfield, (Tex. Civ. A.) 
166 SW 927. (2) Where a landlord 
agreed to execute a written option to 
extend the lease for ten years, if the 


tenants would make certain altera- 
tions and improvements, and the 
tenants made the alterations, the 


landlord cannot defeat their suit for 
specific performance on the ground 
that the contract was not mutual in 
its remedy. Stone v. 434 Broadway 
Realty Corp., 113 Mise. 178, 184 NYS 
116. (3) Where a party to exchange 
of lands knew when a supplementary 
escrow agreement twas made that the 
other party did not have title, and 
that it would be necessary to admin- 
ister her deceased husband’s estate 
and to procure deeds from her co- 
heirs, all of which was done in reli- 
ance on the contract as amended by 
the supplementary escrow agreement, 
specific performance was not defeated 
by the rule that mutuality of rem- 
edy must exist when a contract is 
made. ~Wolleson v. Coburn, 63 Cal. 
A. 315, 218 P 479. (4) A contract be- 
tween children of testator’s adopted 
daughter, his devisees, and testator’s 
widow, whereby the children agreed 
not to probate the will in the widow’s 
lifetime, and she agreed not to con- 
test, and to accept the use of the 
property for life with whatever might 
be necessary to enable her to main- 
tain her former standard of living, is 
not lacking in mutuality, where 
plaintiffs had fully performed their 
promise to the widow. Stutsman v. 
Crain, 185 Iowa 514, 170 NW 806. 


{c] Performance of personal serv- 
ices.—Smurr v. Kamen, 301 Ill. 179, 
133 NE 715, 22 ALR 1023 [rev 219 Ill. 
A. 648]. 


{d] Performance insufficient.—(1) 
Mere organization of a corporation is 
not such performance of a contract 
to promote the corporation to develop 
a granite quarry as would entitle the 
promoter to specific performance of 
conveyance of land. Hupp v. Lawler, 
(Cal. A.) 288 P 801. (2) An oral con- 
tract, under which plaintiff landlord 
agreed to erect a building on adjoin- 
ing property if defendant tenant 
would then lease the entire premises, 
cannot be specifically enforced by 
plaintiff after partly performing, 
since the agreement lacked mutuality 
and the balance of plaintiff’s perform- 
ance could not be _ specifically en- 
forced. Johnson v. Wunner, 40 Cal. 
A. 484, 181 P 103. 


[e] Performance by plaintiff cut 
off because of death of promisor to 
bequeath or devise.—Warner v. Mar- 
shall, 166 Ind. 88, 75 NE 582; Brin- 
ton v. Van Cott, 8 Utah 480, 33 P 218. 
And see Ramsay v. Gheen, 99 N. C. 
215, 6 SE 75 (refusing specific per- 
formance because it would be inequi- 
table to grant it in a case where 
plaintiff had not yet fully started to 
perform when death of promisor oc- 
curred). 
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in the statutes of some jurisdictions.1° Substantial 
performance by plaintiff if damages can be given to 
defendant for the partial failure is sufficient,'? some 
of the statutes expressly so providing.'? An offer or 
tender by plaintiff of performance of his contractual 
obligation is sufficient to satisfy the rule of mutu- 
ality if the obligation is such that the court could 
specifically enforce without such offer or tender ;** 
but if the obligation of plaintiff is such that the 
court cannot specifically enforce it, a mere offer 
or tender of performance is insufficient.1* 

[§ 31] e. Jurisdiction Taken Because Defendant 
Entitled to Remedy.!® The remedy of specific per- 
formance being a mutual remedy,’® it is generally 
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held,!7 in some instances by reason of express stat- 
utory enactment,'® that, although the substantial 
relief actually sought by plaintiff is a recovery of 
money, still, if the subject matter of the contract 
is such that defendant may have it specifically en- 
forced against plaintiff, then plaintiff is entitled to 
specific performance against defendant. However, 
in at least one jurisdiction, where, by statute, equity 
is given jurisdiction to grant specific performance 
to a party to a contract only if his remedy at law 
is inadequate, the fact that one of the parties to a 
contract is entitled to specific performance is no 
ground for the granting of such relief to the other,*® 
and the same has been held in some jurisdictions 


10. See statutory provisions. 

Liz7* Ship -“‘Channeli) Dev. .Cos iv; 
Glover, (Tex. Civ. A.) 280 SW 331. 

12. See statutory provisions; and 


cases infra this note. 


{a] Particular statutes.—(1) Un- 
der Civ. Code §§ 3386, 3392, providing 
that neither party to a contract can 
be compelled to perform it specifical- 
ly unless the other party has_ per- 
formed either completely or nearly so, 
together with compensation for any 
want of entire performance, etc., a 
party to a contract may compel spe- 
cific performance, although the ad- 
verse party could not do so, and al- 
though the party failed completely to 
perform his part of the contract. 
Furtinata v. Butterfield, 14 Cal. A. 
25,110 P 962. (2) A want of mutual- 
ity in the right to specific perform- 
ance existing at the inception of the 
contract, precluding specific perform- 
ance under Civ. Code § 3386, is re- 
moved when there has been a full and 
substantial performance of the con- 
tract by the party who seeks specific 
performance. Poultry Producers of 
Southern California v. Barlow, 189 
Cal. 278, 208 P 93. 

{b] Performance sufficient.—Fur- 
tinata v. Butterfield, 14 Cal. A. 25, 110 
P 962 (Civ. Code §§ 3386, 3392). 


{c] Performance insufficient.— 
Southern California Poultry Pro- 
ducers v. Barlow, 189 Cal. 278, 208 P 
93. 


13. D. C.—Bride v. Reeves, 36 App. 


476. 


Ill.—Mikelaiezak v. Kruppa, 254 Ill. 
209, 98 NE 257; Cohen v. Segal, 253 
TH 34, 97 NE 222. 


Mich.—Reo Motor Car Co. v. Young, 
209 Mich. 578, 177 NW 249. 


Minn.—Gregory Co. v. Shapiro, 125 
Minn. 81, 145 NW 791. 


Mont.—Hogan  v. Thrasher, 72 
Mont. 318, 233 P 607. 
Nebr.—Perry v. Ritze, 110 Nebr. 


286, 193 NW 758. 


N. J.—Bianchi v. Herman, 105 N. J. 
Eq. 226, 147 A 505; Verney v. Dodd, 
96 N. J. Eq. 129, 125 A 389. 


N. D.—Pederson v. Dibble, 12 N. D. 
572, 98 NW 411. 


Vt.—Bufton v. Crane, 101 Vt. 276, 
143 A 382. 


W. Va.—Rollyson v. Bourn, 85 W. 
Va. 15, 100 SE 682. 


[a] Illustrations.—(1) Although 
a contract for the sale of land con- 
tains no express promise on the part 
of the purchaser to pay the balance 
of the purchase price, if he after- 
ward tenders and the seller refuses 
to accept, whereupon the purchaser 
files his bill for specific performance, 


the mutuality of remedy is complete. 
The purchaser at least then brings 
himself under the obligation of the 
contract, and comes complet#ly under 
the power of the court. Bride v. 
Reeves, 36 App. (D. C.) 476.. (2) As- 
suming that a contract of sale of land 
lacked mutuality, in that defendant 
purchaser could not enforce it against 
the vendor’s wife, mutuality was 
created when the vendor and his wife 
subsequently executed a full war- 
ranty deed and the vendor’s wife 
came in as a party complainant in the 
bill for specific performance. Verney 
Va Dodd, QOINS J-shai W229). 125A ease 
(3) Although a contract by a hus- 
band and wife for the sale of land 
owned by both, not sealed or acknowl- 
edged, is unenforceable by the pur- 
chaser as to the wife, they may have 
specific performance against the pur- 
chaser on their tender of a deed prop- 
erly executed by them, and their will- 
ingness at all times to perform pre- 
cludes the purchaser’s discharge from 
the contract on the ground of such 
defect. Rollyson v. Bourn, 85 W. Va. 
15, 100 SE 682. (4) Complainant and 
defendant contracted for the ex- 
change of lands, the contract, al- 
though stating that time was of its 
essence, expressly providing that the 
parties should have sixty days to 
perfect their respective titles. The 
contract was not signed by complain- 
ant’s wife. It was held that the con- 
tract was not lacking in 
so as to forbid specific performance, 
for the inchoate right of dower of 
complainant’s wife was not an estate 
in the land, but at most an encum- 
brance, and the contract contemplat- 
ed that the parties should have an 
opportunity to perfect. their titles. 
Cohen v. Segal, 253-Ill. 34, 97 NE 222. 


14. U. S.—Roller v. Weigle, 261 
Hed. 250; 49° App: (D>. GC.) 1022 


Cal.—Poultry Producers of South- 
ern California v. Barlow, 189 Cal. 278, 
208 P-93. 


Ida.—Childs v. Reed, 34 Ida. 450, 
202 P 685. 


N. D.—Knudtson v. Robinson, 18 N. 
D. 12, 118 NW 1051. : 


Or.—Espenhain v. Barker, 121 Or. 
621, 256 P 766, 768 [quot Deitz v. 
Stephenson, 51 Or. 596, 95 P 803]. 


fa] Community property.—A hus- 
band’s contract, not joined in by the 
wife, to convey the community prop- 
erty, being (see Husband and Wife 
§ 1211) unenforceable, the consequent 
defect, as respects right to specific 
performance, of lack of mutuality, is 
not cured by a subsequent offer by 
husband and wife to perform by duly 
executing and acknowledging a deed 
to such property. Childs vy. Reed, 34 
Ida. 450, 202 P 685. 


15. As applied to particular con- 


mutuality, 


tracts see passim infra §§ 233-313. 


16. Fla.—Booth v. Bobbitt, 94 Fla. 
704, 114 S 513; Morgan v. Haton, 59 
Fla. 562, 52 S 305, 138 AmSR 167. 


Oh.—Forro -v. Buckeye Realty, 
Ohy An299; 270) INI S732 


S. C.—Abbeville Farm, ete., Co. v. 
Roseman; 93 S. C. 350, 76. SE 979. 


Tex.—Ansley Realty Co. v. Pope, 
1a as 440, 151 SW 525 [rev 135 SwW 
1103]. 


Wash.—Wagner v. Peshastin Lum- 
ber Co., 149 Wash. 328, 270 P 1032. 


Wis.—Heins v. Thompson, ete., 
Lumber Co., 165 Wis> 563, 163° NW 
IB}. . 


[a] Whether action is for specific 
performance depends on whether that 
remedy is mutual. Wagner v. Pes- 
bese Lumber Co., 149 Wash. 328, 270 
PAL Osz 


17. D. C.—No-Leak-O Piston Ring 
ae v. Chandlee, 53 App. 128, 289 Fed. 


Fla.—Morgan v. Haton, 59 Fla. 562, 
62 S 305, 138-AmSR 167. 


Philippine.—Repide v. Afzelius, 39 
Philippine 190. 

S. C.—Abbeville Farm, etec., Co. v. 
Roseman, 93 S. C. 350, 76 SE 979. 


Tex.—Ansley Realty Co. v. Pope, 
105 Tex. 440, 151 SW 525 [rev (Civ. 
AS) LS SRSIW AhOsss 
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Utah.—Candland vy. Oldroyd, 67 
Utah 605, 248 P 1101. 
Wis.—Heins v. Thompson, etce., 


Lumber Co., 165 Wis. 563, 163 NW 
173, 177 [eit.Cye]; Kipp v. Gaun, 146 
Wis. 591, 131 NW 418. 


Eng.—-Lewis v. Lechmere, 10 Mod. 
503, 88 Reprint 828 (the validity of 
this principle, although supported by 
innumerable dicta, has sometimes 
been denied, and the cases attributed 
to it referred to other grounds. See 
infra § 240). 


See Wagner vy. Peshastin Lumber 
Co., 149 Wash, 328, 270 P 1032. 


18. See statutory provisions. 


[a] Particular statute.— Under 
Rev. Codes (1921) § 8715, when either 
of the parties to an obligation is en- 
titled to specific performance thereof, 
the other party is also entitled to it. 
Saint v. Beal, 66 Mont. 292, 213 P 248. 


19. See case infra this note. 


[a] In Delaware, where, by stat- 
ute, equity may grant ‘specific per- 
formance only where the remedy at 
law is inadequate, specific perform- 
ance of a contract will not be grant- 
ed to a party because the other par- 
ty has such right. G. W. Baker Mach. 
Co. v. U. S. Fire Apparatus Co., 11 
Del. Ch. 386, 97 A 613 (Code § 3844) 


For later cases, developments anid changes in the law see Aunotations, same title and section number 


§§ 31-32] 


without reference to any statute.2° 


[§ 32] 3. Memorandum Not Signed by Plaintiff.21 
The rule was established soon after the enactment 
of the statute of frauds, that a contract, the mem- 
orandum of which was signed by defendant, may 
be specifically enforced by a plaintiff who has not 


[eit with appr Sharpless v. Hendler 
Ice Cream Co., (Del. Ch.) 147 A 305]. 


20. Templeton v. Warner, 89 Wash. 
584, 154 P 1081, 157 P 458. 


[a] Seller of stock.—Although, be- 
cause of the rarity of corporation 
stock, the buyer thereof might en- 
force specific performance, the seller 
is not, for that reason, entitled, upon 
the principle of mutuality, to specific 
performance giving him the buyer’s 


agreed purchase-money note; but the 
ease is one for damages only. Tem- 
pleton v. Warner, 89 Wash. 584, 157 


P 458 [den reh 89 Wash. 584, 154 P 
1081] (specific performance of con- 
tracts relating to corporate stock see 
infra § 265). 


21. Necessity for written contract 
see infra §§ 119-121. 


Part performance taking contract 
out of statute see infra §§ 170-232. 


22. U. S.—Broatch v. Boysen, 175 
Fed. 702, 99 CCA 278; Woodward v. 
Davidson, 150 Fed. 840 [rev 156 Fed. 
915, 84 CCA 495 (certiorari den 209 
U.S. 547, 28 SCt 758, 52 L. ed. 920)]. 


Ala.—Ross v. Parks, 93 Ala. 153, 8 
S 368, 30 AmSR 47, 11 LRA 148; Davis 
v. Robert, 89 Ala. 402, 8 S 114, 18 
AmSR 126; Moses v. McClain, 82 Ala. 
370, 2 S 741; Chambers vy. Alabama 
Iron Co., 67 Ala. 353. 


Ark.—Vance v. Newman, 72 Ark. 
359, 80 SW 574, 105 AmSR 42. 


Cal.—Bird v. Potter, 146 Cal. 
79 P 970; Vassault v. Edwards, 
Cal. 458. 


Conn.—Hodges v. Kowing, 58 Conn. 
DOPAS A979 7% ERAS 87. 


Ga.—Perry v. Paschal, 103 Ga. 134, 
29 SE 708; Lindsay v. Warnock, 93 
Ga. 619, 21 SE 127. 


Tll.—Forthman v. Deters, 206 Ill. 
159, 69 NE 97, 99 AmSR 145; Guyer 
v. Warren, 175 Ill. 328, 51 NE 580; 
Gradle v.,Warner, 140 Dil. 123. 29° NB 
1118: Esmay v. Gorton, 18 Ill. 483; 
Farwell v. Lowther, 18 Ill. 252. 


Ind.—Shirley v. Shirley, 7 Blackf. 
452. 

Iowa.—Brown vy. Ward, 
123, 81 NW 247. 

Kan.—Wiley v. Helen, 83 Kan. 544, 
ALINA 122" Sl Gites 


Me.—Rogers Vv. 
92, 33 AmD 635; 


286, 
43 


119 Iowa 


Saunders, 16 Me. 
Getchell v. Jewett, 


4 Me. 350. 
Mass.—Slater v. Smith, 117 Mass. 
96; Dresel v. Jordan, 104 Mass. 407; 


Old Colony R. Corp. v. Evans, 6 Gray 
25, 66 AmD 394. 


Minn.—Gregory Co. v. Shapiro, 125 
Minn. $1, 145 NW 791; Lamprey vy. St. 
Paul, étc., R. Co., 89 Minn. 187, 94 NW 
555; Austin v. Wacks, 30 Minn. 3385, 
15 NW 409. 


Miss.—Peevey v. Haughton, 72 Miss. 
918, 17 S 378, 18 S 357, 48 AmSR 592; 
Atkinson v. Whitney, 67 Miss. 655, 7 
S 644; Maraueze v. Caldwell, 48 Miss. 
23 (reviewing the history of the rule). 


Mo.—Aiple-Hemmelmann Real Es- 
tate Co. v. Spelbrink, 211 Mo, 671, 111 
SW 480, 14 AnnCas 652; Smith v. 
Wilson, 160 Mo. 657, 61 SW 597, Mas- 
tin v. Grimes, 88 Mo. 478; Luckett v. 
Williamson, 37 Mo. 388; Ivory v. Mur- 
phy, 36 Mo, 534. , 
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signed, notwithstanding for lack of such signature 


Nebr.—Gartrell v. Stafford, 12 Nebr. 
545, 11 NW 732, 41 AmR 767. 


N. J.—Krah v. Wassmer, 75 N. J. 
Wq. 109, 71 A 404 [aff 78 N. J. Ea. 
305, 81 A 1133]; White v. Weaver, 68 
N. J. Eq. 644, 61 A 25; Dynan v. Mc- 
Culloch es CuNe wd. Hote liam lemurs an ait 
46 N. J. Eq. 608, 22 A 56]; Miller v. 
Cameron, 45 N. J. Eq. 95, 15 A. 842) 1 
LRA 554; Carskaddon vy. Kennedy, 
40 N. J. Eq. 259; Richards v. Green, 
23 N. J. Eq. 5386; Laning v. Cole, 4 
N. J. Eq. 229. 


N. M.—Jasper v. Wilson, 14 N. M. 
482, 94 P 951, 23 LRANS 982; Borel 
View Meads 53 INeuM: (39)-2 162225 


N. Y.—Pettibone v. Moore, 75 Hun 
461, 27 NYS 455; Codding v. Wams- 
ley, 1 Hun 585, 4 Thomps. & C. 49 
[aff 60 N. Y. 644]; Woodward v. As- 
pinwall, 5 N. Y. Super. 272; White v. 
Schuyler, 1 AbbPrNS 300, 31 HowPr 
38; Clason v. Bailey, 14 Johns. 484; 
Matter of Hunter, 1 Edw. 1. See 
Aipertuiv., Ga Rabe, Constr Corp:, 
127 Misc. 164, 215 NYS 322 (where 
judgment on pleadings was refused 
defendant vendor who had signed a 
memorandum for the sale of realty). 


Or.—Lexington Iny. Co. v. Watson, 
194 P 172, 98 Or. 379; Flegel v. Dow- 
ling, 54 Or. 40, 102 P 178, 135 AmSR 
Size Oe Anim Cassano. 


Pa.—Parker’s Hst., 6 Pa. Dist. 519, 
19 Pa. Co. 606; Parker’s Estate, 4 Pa. 
Dist. 221, 19 Pa. Co. 606, 36 WklyNC 
400. 


R. J.—Ives v. Hazard, 4 R. I. 
AmD 500. 


S. D.—Gira v: Harris; 14 S. D. 337, 
86 NW 624; McPherson y. Fargo, 10 
S. D. 611, 74 NW 1057, 66 AmSR 723. 


Utah.—Le Vine v. Whitehouse, 37 
Utah 260, 190 P 2, AnnCas1912C 407. 


Va.—Burdine v. Burdine, 98 Va. 515. 
86 SE 992, 81 AmSR 741; Central 
Land Co. v. Johnston, 95 Va. 223, 28 
SE 175. 5 

Wash.—Western Timber Co. v. Kal- 
ama River Lumber Co., 42 Wash. 620, 
85 P 338, 114 AmSR 137, 6 LRANS 
Sus 

W. Va.—Mountain Park Land Co. 
v. Snidow, 77 W. Va. 54, 86 SE 915; 
Armstrong v. Maryland Coal Co., 67 
W.Va. 589, 69 SE 195; Creigh v: 
Boggs, 19 W. Va. 240, 


Wis.—Wall v. Minneapolis, etc., R. 
Co., 86 Wis. 48, 56 NW 367: Docter 
v. Hellberg, 65 Wis. 415, 27 NW 176; 
Cheney v. Cook, 7 Wis. 413. 


fng.—Ormond y. Anderson, 2 Ball. 
& B. 368; Hatton v. Gray, 2 Ch. Cas. 
6A 22s Reprint Sob) Martine ve iy 
croft, 2 De G. M. & G 785, 51 EngCh 
615, 42 Reprint 1079; Buckhouse v. 
Crosby, 2 Eq. Cas. Abr. 32, pl 44, 22 
Reprint 29; Sutherland v. Briggs, 1 
Hare 26, 23 EngCh 26, 66 Reprint 936; 
Martin v. Mitchell, 2 Jac. & W. 413, 
37 Reprint 685; Morgan v. Holford, 
17 Jur. 225, 65 Reprint 45; Palmer 
Wa Scotenoul. de Ch. Ores. 12, butins: 
Ch 391, 39 Reprint 151, Taml. 488, 12 
EngCh 488, 48 Reprint 194; Allen v. 
Bennet, 3 Taunt. 169; Western.v. Rus- 
sell, 3 Ves. & B. 187, 35 Reprint 450; 
Fowle v. Freeman, 9 Ves. Jr. 351, 32 
Reprint 638; Seton v. Slade, 7 Ves. 
Jr. 264, 32 Reprint 108; Coleman v. 
Upcot, 5 Vin. Abr. 527, pl. 17. 


Man.—St. Vital Inv., Ltd. v. Hall- 


14, 
67 


the contract could not be enforced against plaintiff, 
either in law or in equity, up to the time of the com- 
mencement of his suit,?* the requisite mutuality be- 
ing supplied by complainant’s filing of his bill.2* 
In those states where the statute of frauds requires 


darson, 30 Man. 573. 


Contra Lipscomb v. Watrous, 3 
App. (D. C.) 1 (where other grounds 
defeating specific performance are 
present): Jones v. Noble, 3 Bush 
(Ky.) 694 (where conditions imposed 
were not fulfilled by complainant or 
his representatives); Duvall v. My- 
ers, 2 Md. Ch. 401 (where complain- 
ant’s name is not mentioned in the 
contract); Clegg. v. Brannan, (Tex. 
Cive VA 190 “SW Sk? atin detente 
367, 284 SW 1076] (with reference to 
the statute). 


[a] Rule criticized.—Lawrenson v. 
Butler, 1 Sch. & Lef. 13. 


[b] Ratification by principal of 
agent’s contract.— Where, at the time 
of a contract for the purchase of coal 
rights in land, the purchaser knew 
of the location of the title and that 
the vendor was not the owner, but 
the agent of the owner, and depended 
for performance of the contract on 
procuring the deed and ratification 
and approval of the owner, and knew 
that the vendor had procured such 
ratification, and that he and his prin- 
cipals were proceeding in good faith 
to perform the contract, there was no 
such lack of mutuality as would ex- 
cuse specific performance of the con- 
tract by the purchaser. Armstrong v. 
ees Coal Corn 6t We Va bso) 
op a oD. 


[c] Ratification of agent’s con- 
tract by tender of deed.—Lamprey v. 
St. Paul, etc., R. Co., 89 Minn. 187, 94 
NW 555; Bowden v. Laing, 103 W. Va. 
738, 1388 SH 449. 


{d] Principal’s ignorance that bro- 
ker had entered into contract which 
in form did not bind vendee because 
not signed by him will prevent spe- 
cific performance at the suit of the 
vendee. Stengel v. Sergeant, 74 N. 
J. Eg. 20, 68 A 1106. 


fe] Where plaintiff is corporation 
and contract is one which requires 
corporate seal to bind plaintiff and 
there is not such part performance 
as would entitle defendant to en- 
force the contract against plaintiff, 
then it is not binding on defendant 
because plaintiff is not bound. St. 
Vital Inv., Ltd. v. Halldarson, 30 Man. 
ESB 

23. Del.—Matthes v. Wier, 10 Del. 
Ch. 68, 84 A 878. 


Mass.—Forman v. 
Mass. 207, 142 NE 87. 


N. J.—Teitleman v. Porter-Smith 
Co., 103 N. J. * Bal 412, 143? Aor; 
Rapps v. Tulenko, 102 N. J. Eq. 207, 
140 A 244; Kamens v. Anderson, 99 N. 
J. Eq. 490, 133 A 718; Verney v. Dodd, 
96) Naw Ja O29) 12 FAS S89 South 
Jersey Furniture Corp. v. Dorsey, 95 
No J. Bq 530, 123° A 543 Patt 99Ne 7S. 
Eq. 433, 132 A 923]; Lean v. Leeds, 
92 N. J. Hq. 455, 114 A 402; Stengel 
v. Sergeant, 74 N. J. Eq. 20, 68 A 1106. 


Utah.—Le Vine v. Whitehouse, 37 
Utah 260, 109 P 2, AnnCas1912C 407. 


Va.—Walker v. Henderson, 151 Va. 
9138, 145 SH 311. 


W. Va.—Ruckman v. Hay, 92 W. 
Va. 97, 114 SE 514; Mountain Park 
Land Co. v. Snidow, 77 W. Va. 54, 86 
SE 915. 


“In equitable theory the require- 
ment of mutuality of remedy is satis- 


Gadouas, 247 
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signature by the vendor or lessor only to make the 
contract binding on both parties,?* the objection 
that the contract lacks mutuality because plaintiff 
has not signed cannot properly arise.”° 
in some jurisdictions a contract signed only by de- 
fendant may be specifically enforced if the other 
party has performed or offers to perform on his 
part,?® in which event the lack of mutuality con- 
Part performance by the par- 
ty not bound under the contract permits specific per- 
formance against the other only to the extent of 


stitutes no defense.” 


fied when the non-signing plaintiff en- 
ters suit, since by the very bringing 
of his action he binds himself to 
abide by the decree of the court 
. . . and so empowers that court 
to decree specific performance against 
him.” Harper v. Goldschmidt, 156 
Gal. 245,251, 104 © .451, 134 AmsSR 
124, 28 LRANS 689. 


24. See Frauds, Statute of § 361 
note 465. 
25. Mich.—Maynard vy. Brown, 41 


Mich. 298, 2 NW 30. 


Mont.—Ide v. Leiser, 10 Mont. 5, 
24 P 695, 24 AmSR 17 (a former stat- 
ute). 


Nebr.—Ballou v. Sherwood, 32 Nebr. 
666, 49 NW 790, 50 NW 11381; Gartrell 
v. Stafford, 12 Nebr. 545, 11 NW 732, 
41 AmnR 767. 


Pa.—Sylvester vy. Born, 132 Pa. 467, 
19 A 337; Smith’s App., 69 Pa. 474. 


Wis.—Docter v. Hellberg, 65 Wis. 
415, 27 NW 176. ‘ 


26. See statutory provisions. 


27. Copple v. Aigeltinger, 167 Cal. 
706, 140 P 1073; Bird v. Potter, 146 
Cal. 286, 79 P 970; Shindelar v. Hada- 
check, 88 Cal. A. 319, 263 P 305; Bed- 
dow v. Flage; 22 N. Dy 53, 182. NW 
63> Gira, ve Harris, V4 5S. Ds 537,. 36 
NW 624; McPherson v. Fargo, 10 S. 
D. 611, 74 NW 1057, 66 AmSR 723. 


[a] Mutuality attaches (1) from 
the offer to perform and the subse- 
sequent suit. Tutt v. Davis, 13 Cal. 
A.,715, 110 P 690. (2) The filing of a 
suit for specific performance of a con- 
tract, which was not signed by plain- 
tiff, binds plaintiff to abide by the de- 
cree of the court in such suit, and is 
therefore the equivalent of a writ- 
ten acceptance of the proposition. 


Copple v. Aigeltinger, 167 Cal. 706, 
140 P 1078. ) 
28. Johnson v. Breckenridge-Ste- 


phens Title Co., (Tex. Commn. A.) 
241 SW 195 [aff (Civ. A.) 257 SW 
223 ]\. 

Performance or tender as affecting 
mutuality of remedy generally see su- 
pra $ 30: 

29, Cross references: 

Contracts generally see Contracts §§ 

179-192. 

Realty contracts generally see Ven- 

dor and Purchaser [39 Cyc 1206]. 
pe ey of remedy see supra §§ 19- 


30. See infra § 95. 

31. See Contracts §§ 179-192, 

32. U. S—Camp Mfg. Co. v. Jor- 
dan, 292 Fed. 182. 


Ala.—Wiggins v. Sullivan, 219 Ala. 
186, 121 S 731; Ezzell v. S. G. Holland 
Stave Co., 210 Ala. 694, 99 S 78; Rush- 
ton v. McKee, 201 Ala. 49, 77 S 343. 


Conn.—Burns y. Garey, 101 Conn. 
323, 125 A 467. 
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eral. 
By statute 


Del.—Matthes v. Wier, 10 Del. Ch. 
3, 84 A 878. 


D. C.—Crowley v. Crowley, 56 App. 
340, 18 F. (2d) 311. 

Ida.—Zaring v. Lavatta, 386 Ida. 
459, 211 P 557; Childs v. Reed, 34 Ida. 
450, 202 P 685. 


I1].— Cutler v. Weibel, 339° Ally 62; 
170 NE 705. 
Ind.—Cline v. Strong, 52 Ind. A. 


286, 100 NE 569; Garrick v. Garrick, 
43 Ind. A. 585, 87 NE 696, 88 NE 104. 


Iowa.—Braig v. Frye, 199 Iowa 184, 
199 NW 977; Marti v. Ludeking, 193 
Iowa 500, 185 NW 476; Monroe v. 
Crabtree, 178 Iowa 546, 159 NW 979; 
Condit v. Johnson, 158 Iowa 209, 139 
NW 477; Ross v. Ross, 148 Iowa 729, 
127 NW 1034. 


Kan.—Zelleken v. Lynch, 80 Kan. 
746, 104 P 563, 46 LRANS 659. 


Ky.—Brown vy. Allen, 204 Ky. 76, 
263 4SW Wi Volzivi scully, 159 lisyi. 
226, 166 SW 1015. 


Md.—Tucker v. Hudson, 158 Md. 138, 
148 A 116. 


Mass.—Forman v. Gadouas, 247 
Mass. 207, 142 NE 87. 
Mich.—Bame v. Bame, 250 Mich. 


515, 231 NW 60; Heth v. Smith, 175 
Mich. 328, 141 NW 583. 


Mo.—Falder v. Dreckshage, 227 SW 
929. 


Nebr.—Mercer v. Payne, 
115 Nebr. 420; 213 NW 813. 


N. J.—Lings v. Urquhart, 106 N. 
J. Eq. 506, 151 A 391; Stengel v. Ser- 
geant, 74 N. J. Eq. 20, 68 A 1106. 


N. Y.—Corney v. Kline Bldg., ete., 
Cos. 19IVApp:, Div. 19s, e1S2INYsado: 
Carney v. Pendleton, 139 App. Div. 
152, 123 NYS %38; Tousey v. Hast- 
ings, 127 App. Div. 94, 111 NYS 344 
Fatt L945 N.Y .9 795586, Ni 834s Bis= 
geier v. Keller, 122 Misc. 705, 203 NYS 
627 [aff.209 NYS 797]; Leonard v. 
Schnaier, 119 Misc. 200, 196 NYS 173. 


Okl.—Owens v. Wilson, 135 Okl. 38, 
273 P 895. 


Or.—Schlussel v. Hays, 89 Or. 
Ae eos 


Pa.—In re Heckman, 236 Pa. 
84 A 689. 


Tenn.—Leathers  v. 
Tenn. 259, 204 SW 633. 


Va.—Walker v. Henderson, 151 Va. 
9138, 145 SE 311; Scott v. Albemarle 
Horse Show Assoc., 128 Va. 517, 104 
SE 842; Hoster’s Committee yv. Zoll- 
man, 122 Va. 41, 94 SE 164. 


“Mutuality of obligation is an es- 
sential element of the right to en- 
force specific performance of a con- 
tract in a court of equity.” Mercer v. 
Payne, etc., Co., 115 Nebr. 420, 434, 
213 NW 813. 


[a] Term “mutuality of legal 
right,” as used in the rule that spe- 


ete.,;. Cos, 


463, 
193, 


Deloach, 140 


compensation for such part performanee.?* 

[§ 33] 4. Mutuality of Obligation>*’—a. In Gen- 
The existence of a valid contract being essen- 
tial to the remedy of specific performance*®? and 
since there ean be no valid contract unless there is 
present mutuality of obligation therein,*? it fol- 
lows that mutuality of obligation or contract 1s es- 
sential to the right to the remedy,*” 
relief will be denied in the case of contracts not 
mutually binding on both parties since in such case 
the requisite mutuality of obligation is lacking.** 


[§§ 32-33 


and that such 


cific performance will not be decreed 
unless there is mutuality of legal 
right means only that the contract 
must be binding on both parties, that 
is that itis not nudum pactum. Nay- 
lor v. Parker, (Tex. Civ. A.) 139 SW 
93. 


[b] Other statements of rule.— 
Mutuality of terms and considera- 
tions must exist between the parties 
before specific performance will be 
decreed. Gautier v. Bradway, 87 Fla. 
PIS 99 "ST 879: 


33. U. S.—Miami Coca-Cola Bot- 
tling Co. v. Orange-Crush Co., 296 
Fed. 693 [aff 291 Fed. 102]; Laurens 


v. Northern Iowa Gas, etc., Co., 282 
Fed. 432 [aff 262 Fed. 712]; Hutchin- 
son Gas, etc.,,Co. v. Wichita Natural 
Gas Co., 267 Fed. 385; Laurens v. 
Northern Iowa Gas, etc., Co., 262 Fed. 
712 [aff 282 Bed. 432]. 


Ala.—Wiggins v. Sullivan, 219 Ala. 
186, 121 S 731; Ezzell v. S. G. Holland 
Stave Co., 210 Ala. 694, 99 S 78. 


Ark.—Arkansas Nat. Bank Vv. 
Stuckey, 121 Ark. 302, 181 SW 913. 


Cal.—Moore v. Heron, 108 Cal. A. 
705, 292 P 136; Relovich v. Stuart, 
(A.) 286 P 449 Lop. superseded (Sup.) 
295 P 819]; Ainsworth v. Morrill, 31 
Cal. A. 509, 160 P 1089. 


D. C.—Crowley v. Crowley, 56 App. 
340, 138 F. (2d) 311. 


Ida.—Moody v. Crane, 34 Ida. 103, 
199 P 652. 


Ill.—Cutler v. Weibel, 339 Tll. 62, 
170 NE 705; Anderson vy. Bills, 335 
Till. 524, 167 NE 864; Mackie v. 
Schoenstadt, 307 Ill. 398, 138 NE 686; 
Lunt v. Lorscheider, 285 Ill. 589, 121 
NE 237; ‘Bartholomae, etc., Brewing, 
etc., Co. v. Modzelewski, 269 Ill. 539, 
109: NEY 11058 fati, 183) An 35292 
Clark v. Potts, 255 111. 188, 99 NE 364; 
Brown v. Sunderland, 251 Ill. 523, 96 
NE 345. 


Ind.—Harter v. Morris, 72 Ind. A. 
189, 123 NE 23, 719; Garrick v. Gar- 
si 43 Ind. A. 585, 87 NE 696, 88 NE 


Iowa.—Marti v. Ludeking, 193 Iowa 
500, 185 NW 476; Monroe v. Crab- 
tree, 178 Iowa 546, 159 NW 979; Ross 
v. Ross, 148 Iowa 729, 127 NW 1034. 


Ky.—Walton v. Franks, 191 Ky. 32, 
228 SW 1025; Volz v. Scully, 159 Ky. 
226, 166 SW 1015; Jones v. Noble, 3 


Bush 694. 
Md.—Tucker v. Hudson, 158 Md. 
13) L485 A SCL 6s eos Wa Fraebel, 140 


Md. 54, 116 A 876. 


Mass.—Freeman vy. Fish 
Mass. 22, 139 NE 846. moms 


Mich.—Harmon vy. Muirhead, 24 
Mich. 614, 226 NW 713; Saginaw ms 
nsumers’ Power Co., 21 ich. 

182 NW 146. perc 


Mo.—Jenkins v. Jenkins, 303 Mo 
318, 260 SW 111; Houtz v. ¢ 
228 Mo. 655, 128 SW 1001, riers eo 


Mont.—Templeton v. Williard, 83 
et Shans este aio 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§ 33] 


Although the contract does not contain an express 


promise by one of the parties to 
promise may be implied from the 


Mont. 317, 272 P 522; Kofoed v. Bray, 
69 Mont. 78, 220 P 532; Ducie v. Ford, 
8 Mont. 238, 19° P 414 [aff 138 U.S. 
587, 11 SCt 417, 34 L. ed. 1091]. 


N. J.—Cavagnaro v. Johnson, 74 N. 
J. Eq. 589, 70 A 995 [aff 77 N. J. Ha. 
272, 79 A 686]. 


N. Y.—Topken v. Schwartz, 249 N. 
Y. 206, 163° NE 735, 66 ALR 1179; 
McCall Co. v. Wright, 198 N. Y. 143, 
91 NE 516, 31 LRANS 249; Levin v. 
Deitz, 194 N. Y. 376, 87 NE 454, 20 
LRANS 251; Corney v. Kline Bldg., 
eles Co.) 119) “App. Div. 793. 1L82e NYS 
15; Dittenfass v. Horsley, 177 App. 
Div., 143, 163 NYS 626; Kohart. .v. 
Boyle, 140 App. Div. 856, 125 NYS 
567; Riker v. Comfort, 140 App. Div. 
117, 124 NYS 1106; Alpert v. G. R. E. 
Constr. Corp., 127 Misc. 164, 215 NYS 
322; Bisgeier v. Keller, 122 Misc. 705, 
203 NYS 627 [aff 209 NYS 797]; Lee 
v. Lioyd, 411 Misc. 405, 181 NYS 295; 
Lockridge v. Raab, 68 Misc. 230, 123 
NYS 703 [aff 146 App. Div. 939, 131 
NYS.1125]3 Colt v. O’Connor, 59 Mise. 
83, 109 NYS 689; Dunlop v. Haerter, 
181 NYS 491 [aff 172 App. Div. 892, 
156 NYS 1121]; Greinel v. O’Conor, 
118 NYS 1053; Benedict v. Lynch, 1 
Johns. Ch. 370, 7 AmD 484. : 


Oh.—Tyson v. Miller-Tyson Co., 33 
Ohyv Cire'Ct. 418. 


Okl.—Owens vy. Wilson, 135 Okl. 38, 


Zo PASI bs Lima: "Oil, “ete. Cor Vv. 
Pritchard, 92 Okl. 113, 218 P 863; 
Melton v. Cherokee Oil, etc., Co., 67 
Ok]. 247, 170° P,691 [certiorari den 


247 U. S. 507, 38 SCt 427, 62 L. ed. 
1241]. 


Or.—Brown v. Farmers’, etc., Bank, 
(6aOr, ths, 1475P. 537, Anncaster7 Bs 
1041. 


Pa.—In re Heckman, 
84 A 689. 


R. I.—Besser v. Allen, 43 R. I. 332, 
111 A 885. 


Tex.—Texas Farm Bureau Cotton 
Assoc. v. Stovall, 248 SW 1109 [rev 
143) "Dexv'2738, 253: SWil0I4)s, “Parrish 
v. Weber, (Civ. A.) 17 SW (2d) 196, 
Johnson v. Breckenridge-Stephens Ti- 
Elo GOiven A pzal SiWeL9) [ard 
(Commn.°A.) 257 SW 223]. 


Va.—Ferebee v. Todd, 153 SE 705; 
Tulin v. Johnston, 152 Va. 587, 147 
SE 206. 


Wash.—vVirtue v. Stanley, 87 Wash. 
AUB a adsl a So PAPE) PA Tee 


Wyo.—Merrill v. Rocky Mountain 
Cattle Co., 26 Wyo. 219, 181 P 964. 


“Tt is correct that a contract naked 
of any obligation or duty on one side 
—a nudum pactum—is not enforce- 
able.” Virtue v. Stanley, supra. 


“Bquity will not enforce perform- 
ance at the suit of a party_not him- 
self bound to perform.’ Greinel v. 
O’Conor, 118 NYS 1053, 1054. 


a Contracts of donbtful mutual- 
hep ove is v. Baker, 206 lowa 21, 218 
NW 483. 


[b] Bule applied.—(1) An attor- 
ney for a mortgagee could not be 
bound by the contract of the owners 
of the equity of redemption to sell 
the fee, and therefore could not sue for 
specific performance of contract. 
Tucker v. Hudson, 158 Md. 13, 148 A 


236 Pa. 193, 


116. (2) Contracts affecting infants’ 
property. Freeman v. Fishman, 245 
Mass. 222, 139 NE 846; Ferebee v. 


y. Johnston, 152 
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perform, such a 
terms thereof so 


(3) Contracts for sale of realty. 
Houtz v. Hellman, 228 Mo. 655, 128 
SW 1001; Cavagnaro v. Johnson, 74 
N. J. Eq. 589, 70 A 995 [aff 77 N. J. 
Hq. 272, 79 A 686]; Lee v. Lloyd, 111 
Mise. 405, 181 NYS 295; Dunlop v. 
Haerter, 181 NYS 491 [aff 172 App. 
Div. 892, 156 NYS 1121]; Merrill v. 
Rocky Mountain Cattle Co., 26 Wyo. 
219,181 P 964. (4) -Contracts for 
sale of goods. Laurens v. Northern 
Iowa Gas, etce., 432 
[atti 262 sed: % 
Greinel) v.) £O; Conor, Alsw Nevis L053! 
6) A written agreement executed 
by the heirs of an intestate that the 
real estate of the estate should be 
sold for a price and on terms to be 
agreed on by the heirs or the majority 
of them did not contemplate a sale 
to one of the heirs, so that, there be- 
ing no mutuality of obligation, an 
heir purchasing all but the share of 
one, could not, by a bill for specific 
performance, compel plaintiff to con- 
vey her interest to him. Brown v. 
Sunderland, 251 Ill. 523, 96 NE 345. 
(7) Defendant executed a contract 
with plaintiff to sell him ‘land, but 
plaintiff refused to sign the contract 
until arrangements for the extension 
of a mortgage thereon, which was 
nearly due, could be made. This 
could not be done, and defendant re- 
fused to make another contract, -based 
on the existing situation. It was held 
that plaintiff could not enforce spe- 
cific performance, as the contract 
lacked mutuality. Kohart v. Boyle, 
140 App. Div. 856, 125 NYS 567. (8) 
A broker, who undertook to find a pur- 
chaser for property belonging to an 
aged woman cannot, where he did not 
disclose to her his interest, have spe- 
cifically enforced for his own benefit 
as purchaser a contract for sale which 
she signed, but which obligated no 
one to purchase. Besser v. Allen, 43 
Rs W832: 111° A 885, (9) Unauthor- 
ized municipal contract. Saginaw v. 
Consumers’ Power Co., 213 Mich. 460, 
182 NW 146. (10) Where, after de- 
fendants agreed to sell plaintiff cer- 
tain property, they discovered that 
they could not convey a good title, 
and, on plaintiff not electing to ac- 
cept the title they had, sold the prop- 
erty subject to mortgages thereon, 
when the amount realized was more 
than the contract price, the property 
having depreciated in value in the 
meantime, plaintiff cannot recover the 
proceeds of such sale in equity, there 
being absence of mutuality of obli- 
gation in that plaintiff would not 
have been bound to take a less inter- 
est than the fee-simple interest 
agreed to be sold, and defendants 
only being liable to return the de- 
posit made, with interest, and for the 
reasonable expenses incurred by 
plaintiff by reason of the contract. 
Lockridge v. Raab, 68 Misc. 230, 123 
NYS 7038 [aff 146 App. Div. 939, 131 
NYS 1125). 


[c] That undisclosed principal 
could sue or be sued (1) on con- 
tract of agent not signed by her 
was sufficient to give mutuality of 
obligation essential to entitle other 
party to specific performance against 
wife. Schader v. White, 173 Cal. 441, 
160 P 557. (2) Rights and liabili- 
ties of undisclosed principal see 
Agency §§ 522-531, 555-562. 


[ad] ands in excess of homestead. 
—An executory contract for the sale 
of lands, which includes the family 
homestead of the vendor, and which 
is not signed and acknowledged by 
the wife, is not wholly void, but ob- 
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as to give it the requisite mutuality,** and the pay- 
ment by such party of part of the consideration is 
a recognition of his obligation giving mutuality of 


ligatory on him, except with respect 
to the homestead, and such contract 
is not therefore open to the objection 
of such want of mutuality as to pre- 
vent the vendee from specifically en- 
forcing the contract to the extent of 
the excess over the homestead. Davis 
v. Merson, 103 Nebr. 397, 172 NW 50. 


Le] Part of contract void for lack 
of authority.—Where defendant, for 
herself and as agent for an executor, 
contracted ‘to convey two adjoining 
lots, only one of which was owned by 
defendant, and the contract for the 
sale by the executor was unenforce- 
able for want of power to convey, 
there was no lack of mutuality in 
the contract. Hazzard v. Morrison, 
104 Tex. 589, 143 SW 142 [aff (Civ. A.) 
130 SW 244, although disregarding 
contra statement of rule]. 


{f] That parties could not agree 
on proposed alteration of terms does 
not affect question if contract was 
signed by both and was. binding. 
Graydon v. Gorrie, 10 DomLR 826, 4 
OntWN 704, 24 OntWR 23. 


{g] _Contracts mutually binding or 
mutuality mot lacking.—Stierle v. 
Rayner, 92 Conn. 180, 102 A 581; Con- 
dit v. Johnson, 158 Iowa 177, 139 NW 
477; Zelleken v. Lynch, 80 Kan. 746, 
104 P 563, 46 LRANS 659; Rogers v. 
Dorrance, 140 Md. 419, 117 A 564, 32 
ALR 573; Read Drug, etc., Co. v. 
Nattans, 129 Md. 67, 98 A 158; King 
v. Prospect Point, Fishing Club, 126 
Md. 213, 94. A 780; Saginaw v. Con- 
sumers’ Power Co., 213 Mich. 460, 182 
NW 146; Detroit Lubricator Co. v. 
Lavigne, 151 Mich. 650, 115 NW 988; 


Lockhart v. Washington Gold, etc., 
Silver Mining Co., 16 N. M. 2238, 117 
P 833 (grubstake contract); Nugent 


v. Smith, 202 App. Div. 279, 195 NYS 
338; Crawford v. Allen, 189 N. C. 434, 
L20eSH b21> ein res Connors Som ieas 
Super. 19; National Light, etc., Co. 
v. Alexander, 80 S. C. 10, 61 SE 214; 
McRae v. Smart, 120 Tenn. 413, 114 
SW 729; Godfrey v. Abilene Central 
State Bank, (Tex. Civ. A.) 5 SW (2d) 
529; Le Vine v. Whitehouse, 37 Utah 
260, 109 P 2, AnnCas1912C 407; West 
Virginia Power, etc., Co. v. Voight, 91 
W. Va. 581, 114 SE 138; Lathrop v. 
Columbia Collieries Co., '70 W. Va. 
58, 73 SH 299; Jones v. Tankerville, 
[1909] 2 Ch. 440. 


[h] Mutual promises.—Where an 
oral contract for the purchase of 
shares of stock in a corporation pro- 
vided that the purchase might be 
made by either of the parties as op- 
portunity might offer for their mutual 
benefit, and that, after the shares 
were purchased, they should be eqnal- 
ly divided between the parties, each 
paying one half of the purchase price, 
the contract does not lack mutuality 
so as to prevent the court from de- 
ecreeing specific performance. Sher- 
man v. Herr, 220 Pa. 420, 69 A 899. 


[i] That goods sold are subject 
to judgment of vendee’s agent as to 
their being of proper quality does 
not render the contract lacking in 
“mutuality.” Duvall v. Myers, 2 Md. 
Ch. 401; Livesley v. Haise, (Or.) 76 
P 1134; Livesley v. Johnston, 45 Or. 
30, 76 P 13, 946, 106 AmSR 647, 65 
LRA 783. 


34. National Light, etc, Co. v. 
Alexander, 80 S. C. 10, 61 SE 214; 
Fuersteneck v. Clark, (Tex. Civ. A.) 
195 SW 294; Griffith v. Bradford, 
(Tex. Civ. A.) 138. SW 1072; Ullman 
v. Bee Hive Dept. Store, 193 Wis. 350, 
214 NW 349, 53 ALR 281. 
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obligation to the contract.2° Mutuality of obligation 
must exist from the inception of the contract,*® 
without reference to the subsequent willingness of 
The rule has been applied 
to contracts under which performance by one of 
the parties is entirely optional,’* contracts without 
consideration,*® contracts signed by one party only,*° 


the party to perform.** 


and unilateral contracts.*+ 


[§ 34] b. Unilateral Contracts.*? 
uity will not decree the specific performance of a 
unilateral contract*? or a contract which is in ef- 
fect nothing more than an unaccepted offer.** How- 
ever the fact that defendant’s offer does not ripen 


35. Moran v. Standard Oil Co., 211 
INGE plOD NEE es ene ciety Ve 
Pincus, 191 N. Y. 377, 84 NE 284; Cor- 
ney v. Kline Bldg., etc., Co., 191 App. 
Div. 793, 182 NYS 165. 


{a] Thus, where the buyer and the 
seller signed a contract for the sale 
of land, which was by its terms an 
“agreement” between the parties, and 
the buyer paid two hundred dollars 
as part of the consideration, the con- 
tract did not lack mutuality of ob- 
ligation, so as to bar specific perform- 
ance. Corney v. Kline Bldg., etc., 
Co., 191 App. Div. 793, 182 NYS 15. 


36. Zaring v. Lavatta, 36 Ida. 459, 
211 P 557; Childs v. Reed, 34 Ida. 
450, 202 P 685. 


37. Zaring v. Lavatta, 36 Ida. 459, 
211 P 557; Childs v. Reed, 34 Ida. 
450, 202 P 685. 


38. U. S—Miami Coca-Cola Bot- 
tling Co. v. Orange Crush Co., 296 
Fed. 693 [aff 291 Fed. 102]; Laurens 
v.. Northern Iowa Gas, etc., Co., 282 
Fed. 432 [aff 262 Fed. 712]; Ken- 
yon v. Weissberg, 240 Fed. 536 (in- 
junction case); Risley v. Utica, 179 
Fed. 875. 


Cal.—Sheehan v. Vedder, 108 Cal. 
A. 419, 292 P 175; Moore v. Heron, 
108" Cal. Aj -705, 292 BP 136; Dabney. 
Veikey,957 Cal. A.762, 207 P-921, 


Fla.—Holltorf v. Walker, 97 Fla. 
BORE JPA Sheaaey 


Ill.— Knight Light Co. v. Farley, 
192: Wi. As. 611. 


Iowa.—Monroe_ v. 
Iowa 546, 159 NW 979. 


Mich.—Harmon v. 
Mich, 614, 226 NW 713. 


Okl.—Owens v. Wilson, 135 Okl. 38, 
Qo tes Ooos ue duima, Olle sete, Cos ev. 
Pritchard ae Oil dio Su OOM 
Melton v. Cherokee Oil, etc., Co., 67 
Okl. 247, 170 P 691 [certiorari den 
24%. WS. b07, 38 SCt 427% 62) i. edt 
1241]; Kolachny v. Galbreath, 26 
Ok1..772, 110 P 902, 38 LRANS 451, 


Tex.—Parrish v. Weber, (Civ. A.) 
17 SW (2d) 106; Keen, etec., Oil Co. 
v. Fulenwider, (Civ. A.) 284 SW 3822. 


[a] Oil and gas lease.—Melton v. 
Cherokee Oil, ete, Co., 67 Okl. 247, 
170 P 691 [certiorari den 247 U. S., 
507;.388 SCt 427, 62 L. ed. 1241]. 


{b] Purchase of such electricity 
as purchaser might desire.—Laurens 
v. Northern Iowa Gas, etc., Co., 282 
Fed. 432 [aff 262 Fed. 712]. 


[c] Quantity to be delivered de- 
pendent on will or desire of one party. 
—Hutchinson Gas, ete., Fuel Co. vy. 
ny Achity Natural Gas Co., 267 Fed. 


{d] Mining lease.—Moore v. Her- 
OM C@al eA) 292) Pale. 


[e] Contracts not lacking in mu- 


Crabtree, 178 


Muirhead, 247 


SPECIFIC PERFORMANCE 


A court of eq- 


tuality.—That a contract to purchase 
realty gave the purchaser an option 
either to rescind for breach of con- 
dition, or to waive the condition, did 
not make it lacking in the mutuality 
essential to the right to enforce spe- 
cific performance. Catholic Foreign 
Mission Soc. v. Oussani, 215 N. Y. 1, 
109 NE 80. 


39. Arkansas Nat. Bank v. Stuck- 
ey, 121 Ark. 302, 181 SW 913. 


Necessity for consideration see in- 
fra §§ 122-125. 


40. Ainsworth v. Morrill, 31 Cal. 
Ay 5095160, P 1089. 


41. See infra § 34. 
42. .Generally see Contracts § 17. 


43. Fla.—Holltorf v. Walker, 97 
Fla. 508, 121 S 553. 


Ky.—Volz v. Scully, 
166 SW 1015. 


Mo.—Jenkins vy. Jenkins,, 303 Mo. 
318, 260 SW 111. 


N. Y.—Levin v. Dietz, 194 N. Y. 376, 
87 NE 454, 20 LRANS 251; Teitz v. 
Goettler, 191 App. Div. 924, 181 NYS 
956; Riker v. Comfort, 140 App. Div. 
TL 24 NYS S06) Dittenkass save 
Horsley, 117 App. Div. 143, 163 NYS 
626; Bisgeier v. Keller, 122 Misc. 705, 
2038 NYS 627 [aff 209 NYS 797]; Colt 
v. O’Connor, 59 Mise. 838, 109 NYS 
689; Dunlop v. Haerter, 181 NYS 491 
[aff 172 App. Div. 892, 156 NYS 1121]. 


Or.—Brown v. Farmers’, etc., Bank, 
ae 113, 147 P 537, AnnCas1917B 


Tex.—Clegg v. Brannan, (Civ. App.) 
Toveine 812 [aff 111 Tex. 367, 284 SW 
76]. 


Va.—Ferebee v. Todd, 154 Va. 2938, 
153 SE 705. 


“A party not bound by the agree- 
ment itself has no right to call upon 
a court of equity to enforce specific 
performance against ‘the other con- 
tracting party. by expressing his will- 
ingness in his plea to perform his 
part of the agreement. His right to 
the aid of the court does not depend 
upon the subsequent offer to perform 
the contract upon his part, but upon 
its original obligatory character.” 
Colt v. O’Connor, 59 Mise, 83, 109 
NYS 689, 696 [quot Ide v. Brown, 178 
ING Ys 21650 395 E708 NE TORT: 


[a] Executory contract binding 
one party, under which the party not 
bound has not acted, is not enforce- 
able in equity by either party. Volz 
v. Scully, 159 Ky. 226, 166 SW 1015. 


[b] Contracts held biiateral.—An 
agreement, covering employment of 
the manager hy an oil. company, 
whereby the manager purchased 
thirty shares of siock, giving his note, 
to be paid from dividends, is not uni- 
lateral and binding only on the oil 
company. Mutiial Oil Co. v. Hills, 


159 Ky. 226, 


[§§ 33-84. 


into a binding contract until the performance of 
some act by plaintiff, which act constitutes both an 
acceptance of the offer and supplies a considera- 
tion, does not, after the performance of such act, 
render the contract objectionable in equity on the 
seore of lack of mutuality in obligation, there be- 
ing no special equitable requirement of mutuality of 
obligation in such cases, beyond the legal require- 
ment of a valid and binding contract.*° 
the acceptance of the offer or the doing of an act 
before withdrawal of the offer which makes the con- 
tract binding on plaintiff, the lack of mutuality of 
obligation is obviated and presents no objection to 


Hence, on 


248 Fed. 257, 160 CCA 335. 


44. I1l.—Clark v. Potts, 
183, 99 NE 364. 


Ind.—Harter v. Morris, 72 Ind. A. 
189, 123 NE 23, 719. 


Ky.—Walton v. Franks, 191i Ky. 32, 
228 SW 1025. 

Mich.—Hollingshead v. Morris, 172 
Mich. 126, 1837 NW 527, 41 LRANS 
310. 

Mo.—Jenkins v. Jenkins, 
318, 260 SW 111. 


N. Y.—Levin v. Dietz, 194 N. Y. 
376, 87 NE 454, 20 LRANS 251; Ko- 
hart v. Boyle, 140 App. Div. 856, 125 
NYS 567; Lee v. Lloyd, 111 Misc. 405, 
181 NYS 295; Greinel v. O’Conor, 118 
NYS 1053. 


Oh.—Tyson v. Miller-Tyson Co., 33 
Oh mCinw Ctm aS. 


Or.—Brown vy. Farmers’ etc., Nat. 
Bank, 76 Or. 113, 147 P 537, AnnCas 
1917B 1041. 


Va.—Ferebee v. Todd, 153 SE 705. 


Eng.—Thornbury v. Bevill, 6 Jur. 
407, 1 Y. & Coll. 554, 20 Eng. Ch. 554, 
62 Reprint 1014. 


Cire oo v. McKenzie, 23 Man. 
fa] Withdrawal of offer before ac- 
ceptance.—Clark yv. Potts, 255 Ill. 183, 
al saa Ferebee v. Todd (Va.) 153 
705. 


[b] Acceptance not delivered.— 
A contract to convey was not mutual, 
and hence not enforceable against the 
vendor, where no payment had been 
made by the purchaser, and there was 
no delivery of any written acceptance 
of the vendor’s offer, although the 
purchaser signed such acceptance. 
Hollingshead v. Morris, 172 Mich. 126, 
137 NW 527, 41 LRANS 310. Neces- 
sity for delivery of acceptance of of- 
fer’ see Vendor and Purchaser [39 
Cyc 1201). ‘ 


45. Ala.—Davis v. Williams, 121 
Ala. 542, 25 S 704; Wilks v. Georgia 
Pac.R..Go, 79 Alla ;180. 

Cal.—Spires yv. Urbahn, 
110, 560P0794. 


ee lmer Ene v. Tioughton, 6 Colo. 


255 Il. 


303 Mo. 


124 Cal. 


ayik 
Ill.—Perkins v. Hadsell, 50 Ill. 216. 


Mass.—Western R. Corp. v. Bab-. 
cock, 6 Metc. 346. 


Mich.—Welch vy. Whelpley, 62 Mich. 
15, 28 NW 744, 4 AmSR 810. 


Nebr.—Bigler v. Baker, 40 Nebr. 
325, 58 NW 1026, 24 DRA 255. 


. Pa.—Lennig’s Est., 6 Pa. Dist. 249, 
1S SPA won 229. 


Compare, however, Bear Track 
Min. Co. v. Clark, 6 Ida. 196, 54 P 
1007; Mayger v. Cruse, 5 Mont. 485, 
eA 333; Farms v. McKenzie, 23 Man. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 34-36] 
specific performance.*® 


the contract mutual ;*7 


lack of mutuality.4§ 


[§ 35] E. Decree Nugatory or Enforcement In- 
effectual or Not Beneficial—i. In General. 


46. U. S.—Broatch v. Boysen, 175 
Fed. 702, 99 CCA 278. 
Ala.— Pastis v. Beasley, 214 Ala. 


651, 108 S 763. 


Colo.—Levand v. North America 
Evealty; Cor,782, Colo,g 121, 25.7 Bu355; 
Gibson v. Riehle, 26, Colo. A. 127, 140 
5B? ysseye 


Md.—Read Drug, etce., 
tans, 129 Md. 67, 98 A 158. 


' Mich.—Baller v. Spivack, 213 Mich. 
436, 182 NW 70. 


N. Y.—WLeonard v. Schnaier, 
Misc. 200, 196 NYS 173. 


[a] Acceptance insufficient.—Ga- 
ble v. English, 93 N. J. Eq. 172, 115 
A 374. 


[b] Condition performed.—W here 
a written contract for the exchange 
of real property provided that plain- 
tiff should have the right to inspect 
the property, and he made such in- 
spection and notified defendant that 
the property was satisfactory prior 
to the time for ‘the performance of 
the contract, it became mutually bind- 
ing, and may be specifically enforced. 


Co. v. Nat- 


BL 


Gibson v. Riehle, 26 Colo. A. 127, 140 
B..933: 
[ec] Acts not constituting accept- 


ance.—Where the owner of land of- 
fered to give a brick company part 
of the soil if the company would re- 
move it, that the company removed 
part of the soil and moved the top of 
the soil at the request of the owner 
will not create an enforceable con- 
tract. Denver Pressed Brick Co. v. 
Le Fevre, 25 Colo. A. 304, 138 P 434 


47. Eastis v. Beasley, 108 S 763, 
214 Ala. 651; Kamens v. Anderson, 
99 N. J. Eq. 490, 133 A 718; .South 
Jersey Furniture Corp. v. Dorsey, 99 
N. J. og. 433, 132 A 923) Pfaff 95 N. J. 
Hg? 5380, 123 A*543)> Cohen v., Pool, 
84 N. J. Eq. 77, 189, 94 A 37; Krah v. 
Radcliffe, 78 N. J. Eq. 305, 81 A 1133 
fafi75 N. J. Eq. 109, 72yA 404): 


43.) @hicago, ete, RaCo. Vv. ULIS,, 
218 Fed. 288, 134 CCA 84 [aff 207 Fed. 
164]; Anderson v. Bills, 335 Ill. 524, 
167 NE 864; Lawlor v. Densmore- 
Compton Bldg. Co., 63 Misc. 458, 118 
NYS 468 [aff 135 App. Div. 920, 120 
NYS 1131]. 


49. See Equity § 141. 


50. Tobey v. Bristol County 3 F. 
Cas. No. 14,065, 3 Story 800; North- 
ampton Tp. Bd. of Education v. Gibbs, 
101 N. J. Eq. 442, 139 A 247; Danforth 
v. Philadelphia, etc., R. Co., 30 N. J. 
Eq. 12; Morris v. Basnight, 179 N. C. 
298, 102 SE 389; Henderson y. Jones, 
(Tex. Civ. A.) 227 SW 736. 


51. U. S.—Camp Mfg. COn Via JOGe 
dan, 292 Fed. 182. 


Tll.—Harris v. Nelson, 331 Ill. 225, 
162 NE 833; Morris v. Curtin, 321 Ill. 
462, 152 NE 210; Gerling v. Lain, 269 
DES Sit LO ONES 972. 


Kan.—Redden v. Bausch, 110 Kan. 
625, 204 P 752. 


Me.—Brown v. Boston, ete., R. Co., 
106 Me. 248, 76 A 692. 


N. J.—Friedlander v. Lehr, 
[58 C. J.—56] 


98 N. 


The filing of the bill has 
frequently been held to be such an act as makes 
and where the party orig- 
inally not bound has fully performed, he will not 
be denied specific performance on the ground of 
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on the general equitable doctrine that equity will not 
render a decree which it is impractical to carry 
out,*® and because equity will not do a vain thing,*° 
a decree for the specific performance of a contr ract 
will not be granted if it would be, or could be made, 


nugatory and useless,5! or if it would be oe 


Based 


J. Eq. 359, 129 A 241: Clark v. New 


Jersey Postal, Tel. Con 82) NJ. bd. 
15, 87 A 640; Hopper v. Hopper, 16 
Naw. Wa: 147; 

N. Y.—Saperstein v. Mechanics’, 


Sav. Bank, 228 N. Y. 257, 126 NE 
Baldo v. Ferrari, 223 App. Div. 
228 NYS 609; Maisel v..Shan- 
holt, ESSS Apps Divers ao WN Vos coe 
Blank v. La Montagne, Chapman Co., 
123 Misc. 238, 205 NYS 45; Glasser 
eRe tan 103) Misc? 20, 170 NYS 


Philippine. 
Philippine 190. 


Tenn.—New River Lumber Co. v. 
Tennessee R. Co., 145 Tenn. 266, 238 
SW 867 [eit Cyc]. 


“It is an established principle of 
courts of equity never to enforce the 
specific performance of any agree- 
ment where it would be a vain and 
imperfect act, or where a specific per- 
formance if from the very nature and 
character of the agreement imprac- 
ticable and inequitable to be enforc- 
ed.” . Brown v. Boston, etc:, R. Co., 
106 Me. 248, 76 A 692, 695. 


Repide v. Afzelius,. 39 


[a] Enforcement must be practi- 
cable.—Camp Mfg. Co. v. Jordan, 292 
Fed. 182. 

[b] In absence of assurance that 
it will not be nugatory, a decree of 
specific performance will not be 
made. Lothrop v. Goudeau, 142 La. 
342, 76 S 794, 798 [cit Cyc]. 

[e] Contract to sell property to 


corporation to be formed will not be 
enforced. Lothrop v. Goudeau, 142 
La. 342, 76 S 794. 


[d] Use of driveway so long as 
friendly relations between parties ex- 
ist.—Equity cannot make and enforce 
an efficient decree for the perform- 
ance by the covenantor’s grantee of 
a personal covenant for the con- 
struction of a driveway for use by 
the covenantor’s grantor so long as 
friendly relations between the par- 
ties exist. Gerling v. Lain, 269 Ill. 
337, 109 NE 972. 


{e] Legai rates for carriage of 
goods subject to change by commis- 
sion.—A court of equity will not de- 
eree specific performance of a con- 
tract fixing rates to be charged by a 
carrier, even though the rates there- 
in specified are legal rates, since 
such rates would be subject to change 
at the orGer of the Commission. New 
River Lumber Co. v. Tennessee Ry. 
Co., 145 Tenn. 266, 238 SW 867. 


[f] Crown.—Specific performance 
cannot be decreed against the crown, 
since there would be no means of 
enforcing the judgment. Gauthier vy. 
Rex, 15 Can. Exch. 444, 


52. Ga.—Carolee v. Handelis, 103 
Ga. 299, 29 SE 935. 

Ill.—Bartkowiak v. Malinowski, 
256 Ill. 119, 99 NE 905. 

Mo.—Mueninghaus v. James, 324 


Mo. 767, 24 SW (2d) 1017. 


N. Y.—Adelson y. Sacred Associates 
Realty Corp., 192 App. Div. 601, 183 
NYS 265; Maisel v. Shanholt, 189 


tual or not beneficial to plaintiff.>? 
[§ 36] 2. Contract Terminable at Will of Par- 


App. Div. 831, 179 NYS 292. 


N. D.—Zellmer y. Patterson, 18 N. 
D. 360, 122 NW 381. 


Tex.—Lamm y. 
244 SW 256. 


[a] Subject matter of no value.— 
Specific performance ‘has occasionally 
been refused on this ground, Carolee 
v. Handelis, 103 Ga. 299, 29 SE 935 
(subject matter, namely, fruit, would 
become worthless before decree could 
be made). 


[b] Option for renewal of lease.— 
Where a written lease gives the ten- 
ant an option to renew, the tenant 
may renew without a new lease for 
an additional term, and hence cannot 
maintain a suit in equity for the spe- 
cific performance of the written 
agreement. Adelson v. Sacred Asso- 
ciates Realty Corp., 192 App. Div. 
601, 183 NYS 265; Maisel v..Shanholt, 
189 App. Div.. 831, 179 NYS 292. Ne- 
cessity for execution of renewal lease 
see Landlord and Tenant § 159. 


[c] Permanent bond in exchange 
for temporary bond.—The ‘holder of a 
typewritten temporary bond of a cor- 
poration is entitled to specific per- 
formance of an agreement to deliver 
a permanent bond in exchange there- 
for, although it evidenced his right 
as fully as the permanent bond, since 
otherwise the plaintiff might have 
difficulty in transferring bond, par- 


Brannon, (Civ. A.) 


} ticularly in view of the corporation’ s 


denial of plaintiff's right to the per- 
manent bond. McCaddon v. Central 
Trust Co. of New York, 92 Misc. 413, 
UO URNGYAS oman 


{[d] Option to purchase leased 
chattels.— Where a lease contract cov- 
ering certain machinery and fixtures 
gave lessee an option to purchase 
during the term of the lease for a 
certain sum, with credit for amount 
paid under the lease, and 8 per cent. 
interest on the unpaid balance, upon 
exercise of the option and compliance 
with its terms, title automatically 
vested in lessee without execution of 
any conveyance, and merged with 
lessee’s existing possession, so that 
he could not maintain a suit to spe- 
cifically enforce the contract. Lamm 
v. Brannon, (Tex. Civ. A.) 244 SW 
256. 


[e] Title acquired in manner dif- 
ferent from contract.—Where title to 
the land sought is in plaintiff, and his 
only ground of complaint was that 
he had received title through the de- 
fendant instead of directly from the 
vendor of scrip, equity, looking to the 
substance rather than to form, would 
not take cognizance of Such variance 
in the method of obtaining title from 
that alleged to have been agreed up- 
on, and ‘thence would not grant spe- 
cific performance. Zellmer v. Pat- 
terson, 18 N. D. 360, 122 NW 381. 


{f] Sale in prohibited manner af- 
fected.— Specific performance of an 
agreement to execute a covenant pro- 
hibiting the alienation of property to 
negroes would be ineffectual after 
prohibited sale had been made. 
Mueninghaus v. James, 324 Mo. 767, 
24 SW (2d) 1017. 
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ties—a. In General. 


[§ 37] b. Partnerships at Wiil. An agreement to 
enter into a partnership at will or for an indefinite 
period will not be enforced in equity, since such 
partnership may be immediately dissolved by either 
But a decree ordering the execution of 
the partnership’s articles will nevertheless be made 
if necessary to invest a partner with the legal rights 
for which he had entered into the partnership,°* 
‘although after the articles shall be executed, the 
parties cannot be compelled to act under them.°* 
Likewise a conveyance pursuant to the terms of such 


party.°® 


[g] Conveyance of interest of 
widow as heir but not as administra- 
trix.—That the mother. of decedent 
conveyed her interest as heir to the 
purchaser did not prevent the specific 
performance of decedent’s contract 
for conveyance of realty as against 
the widow and administratrix, as the 
interest of the heir was subject to 
debts for payment of which the prop- 
erty could be subjected on petition 
of the administrator. Monroe  v. 
Servis, 179 Iowa 583, 161 NW 653. 


(h] Assignment of void right of 
renewal.—A lessee of a saloon will 
not. be compelled specifically to per- 
form an agreement to assign his right 
to a renewal of his license to the les- 
sor at the expiration of his term, 
where the municipal ordinance giving 
such right of renewal is invalid and 
no such right in fact exists. Bart- 
kowiak y. Malinowski, 256 Ill. 119, 99 
NE 905. 


53. See supra § 35. 


54. U. S.—Southern Express Co. 
v. Western North Carolina R. Co., 99 
LB Se A isa Wicaereye Be Sa 


pte enatows v. Andrews, 28 Ala. 
432. 


Iil.— Ulrey v. Keith, 237 Ill. 284, 86 
NE 696; Watford Oil, etc. Co. v. 
Shipman, 233 Ill. 9, 84 NE 53, 122 Am 
SR 144, 


Ind.—State v. Cadwallader, 172 Ind. 
619, 87 NE 644 [reh den 172 Ind. 619, 
89 NE 319]; Fowler Utilities Co. vy. 
Gray, 168 Ind. 1, 79 NE 897, 120 Am 
SR 344, 7 LRANS 726. 


La.—Lothrop v. Goudeau, 142 La. 
342, 76 S 794, 798 [cit Cyc]. 


Minn.—Alworth v. Seymour, 42 
Minn. 526, 44 NW 1030. 


N. J.—Snyder v. Greaves, (Ch.) 21 
A 291. 


Tenn.—New River Lumber Co. v. 
Tennessee R. Co., 145 Tenn. 266, 238 
SW 867 [cit Cyc]. 


Eng.—New Brunswick, etc., R. Co. 
v. Muggeridge, 4 Drew. 686, 698, 62 
Reprint 263; Wheeler v. Trotter, 3 
Swanst. 174 note, 19 Rev. Rep. 195, 
36 Reprint 819; Jones v. Jones, 12 
Ves. Jr. 186, 10 Rev. Rep. 77 note, 
33 Reprint 71. 


[a] IWustrations.—(1) A voluntary 
postnuptial agreement by a husband 
to make a settlement, will not be spe- 
cifisally enforced, since it is revoca- 
ble until it is executed. Andrews vy. 


In accordance with the forego- 
ing®* equity will not decree the specific performance 
of a contract which may be terminated or abandoned 
by either of the parties at any time;°* but where 
one party is actually keeping alive a contract and 
executing it in his own interest in such a way as 
to obtain an unfair advantage over the other party, 
the contract may be specifically enforced.” 


‘Ch.) 21 A 291. 
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foreed.®° 


the remedy.°? 


Andrews, 28 Ala. 432. (2) An agency 
which defendant may terminate at 
any time. Alworth v. Seymour, 42 
Minn. 526, 44 NW 1030. (3) Specific 
performance of an agreement to ac- 
cept a mortgage not specifying any 
time for payment will not be decreed 
since it will be due immediately on 
execution. Snyder v. Greaves, (N. J. 
(4) A lease termina- 
ble because covenants therein have 
already been broken will not be, spe- 
cifically enforced. Jones v. Jones, 12 
Wess. Jr el 86., som Eve pr lit wmciela (5) 
Where a contract stipulates that it 
should cease on the payment of twen- 
ty thousand dollars and interest by 
defendant, and this payment might 
be made immediately on the rendi- 
tion of the decree, specific perform- 
ance will be refused. Southern Ex- 
press Co. v. Western North Carolina 
Re Con 99) We. Ss) 19d) 25) wen ede woos 
(6) A lease of land to another to pros- 
pect for oil or gas, which provides 
that the lessee, on payment of a dol- 
lar, may surrender the lease, although 
not void ab initio for want of mu- 
tuality, deprives the party for whose 
benefit it is made of relief in the na- 
ture of specific performance, since, 
if such relief were granted, the lessee 
could nullify the decree by exercis- 
ing his option, and equity will not 
do a vain thing by settling the rights 
of parties which one of them may 
set aSide at will. Watford Oil, etc., 
Co. v. Shipman, 233 Ill. 9, 84 NE 53, 
122 AmSR 144. 


Specific performance useless be- 
cause subject-matter valueless see in- 
fra § 35 note 52 [a]. 


55. Witkowsky v. Affeld, 
557, 119 NE 630. 


56. Del.—Elliott v. Jones, 11 Del. 
Ch. 283, 101 A 872; Satterthwait v. 
Marshall, 4 Del. Ch. 337. 


Ill.—-Truitt' v. Clark, 81 Ill. A. 652 
[aff 183 Ill. 239, 55 NE 683]. 


Mich.—Buck v. Smith, 29 Mich. 166. 
18 AmR 84. 


N. Y.—Wilcox v. Williams, 92 Hun 
250, 36 NYS 944. 


Eng.—Hercey v. Birch, 
357, 32 Reprint 640. 


Partnership for a fixed term see in- 
fra § 299. 


57. Satterthwait vy. 
Del MCh ss ts 
40 Miss. 483. 


58. Satterthwait v. 


283/111; 


Sa Viess “Ir; 


5 Marshall, 4 
Whitworth v. Harris, 


Marshall, 4 


| 


[8§ 36-39 ; 


a partnership agreement will be decreed if necessary 
to protect the legal rights of the partners.°® 


[§ 38] c. Contracts To Take Shares in Joint 
Stock Companies. In analogy to the case of a part- 
nership at will, 
joint stock company, where the stockholder may 
immediately retire from the company and thus “an- 
nihilate” his shares, will not be specifically en- 
It is otherwise if the stockholder has no 
power to “annihilate” his shares but can get rid of 
them only by transferring them to another.®* 


[§ 39] 3. Performance Impossible’’—a. In Gen- 
eral. Because equity will not make a nugatory de- 
cree,®® and since specific performance cannot be de- 
manded unless such relief is feasible,°* it is gener- 
ally held that, where the performance of the con- 
tract is impossible and the decree for specific per- 
formance cannot be enforced, the court will deny 
Stated otherwise, where it does not 


an agreement to take shares in a 


Del.. Ch. 3387. 

59. Whistler v. MacDonald, 167 
Fed. 477, 93 CCA 113. 

60. Sheffield Gas Consumers’ Co. 


v. Harrison, 17 Beav. 294, 51 Reprint 
1047; Oriental Inland Steam Co. v. 


Briggs, 2 Johns. & H. 625, 70 Reprint 
1209. ‘ 


61. New Brunswick, etc., R. Co. v. 
Muggeridge, 4 Drew. 686, 698, 62 Re- 
print 263; Oriental Inland Steam Co. 
v. Briggs, 2 Johns. & H. 625, 70 Re- 
print 1209. 


62. Specific performance of illegal 
contracts see infra § 157. 


Specific performance as affected by 
incapacity to contract see infra § 118. 


63. See supra § 35 note 51. 


64. Blackshear vy. Sandifer, 15 La. 
A. 4238, 132 S 282. 


65. Ark—Warmack  v. Major 
Stave Co., 132 Ark. 173, 200 SW 799. 


» Cal.—Tropicao Land, ete. Co. v. 
Lambourn, 170 Cal. 33, 148 P 206. 


Ga.—Carolee vy. Handelis, 103 Ga. 
299, 29 SE 935. 


Ida.—Childs v. Reed, 34 Ida. 450, 
202 P 685. 


Ill— Hagen vy. Anderson, 317 Ill. 
173, 147 NE 791. 


Ind.—Morey v. Terre Haute Tract., 
ete; . Co; 4270 ind 5A 16.) 93UN Hi allo, 


Ky.—Jenkins y. Dawes, 183 Ky. 25, 
207 SW 689. 


La.—Kenner y. Slidell Sav., ete., 
Assoc., 170 La. 547, 128 S 475: Rich- 
mond v. African M. E. Zion Church, 
4 La. A. 191. 


Mo.—-McCall 
39, 164 SW 593. 


N. J.—Hopper vy. Hopper, 16 Nae. 
Eq. 147. ne - 


IN. -Yi—_Kelsey ‘v. Distier; 141 App. 
Div: 78) 125 NYS "602% BR 


Okl.—Hardy y. Deskins, 95 Okl. 108 
215 P 738. ; 


Pa.—Cusano vy. 
Super. 221. 


Tex.—Stevens v. Palmour, (Civ. A. 
269 SW 1057. SEE ae 


W. Va.—Martin v. South Bluefi 
Land Co., 81 W. Va. 62, 94 SH Py ton 


Rr gers gate <r v. Northwood, 3 Man. 
514. 


“A court of equity will not decree 


v. Atchley, 256 Mo. 


Mecaskie, 76 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number 


\ 
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§ 39] 


appear that defendant can perform,®* or where it 
1s out of the power of a party to perform his agree- 


specific performance of an executory 
contract when there is no available 
method by which its decree can be en- 


forced.” Moody v. Crane, 34 Ida. 103, 
199) Ps 652. 

[a] “Specific performance” con- 
templates that the party against 


whom such relief is sought, ‘thas, by 
his contract and covenant, agreed to 
do some certain specific thing which 
the court can order and direct to be 
done. Morey y. Terre Haute Trac- 
eice. & Light Co., 47 Ind. A. 16, 93 NE 


{b] That equity favors adjust- 
ment of family difficulties by agree- 
ment does not afford it jurisdiction 
to ‘order specific performance, where 
alleged contract is not a _ contract 
eapable of performance. Hagen v. 
Anderson, 317 Ill. 178, 147 NE 791. 


[ec] When contract is of such na- 
ture that obedience to a decree can- 
not be obtained by ordinary process- 
es of the court, equity will decline 
to interfere. Childs v. Reed, 34 Ida. 
450, 202 P 685: 


{d] Thus an attorney’s contract to 
defend a will for one fourth of what- 
ever should be recovered by compro- 
mise or otherwise, in view of the cli- 
ent’s breach by secret compromise 
whereby he acquired a part of the 
claim, and of the resulting tenancy 
in common, is so incapable of execu- 
tion that specific performance there- 
of would be denied. McCall v. Atch- 
ley, 256 Mo. 39, 164 SW 593. 


66. Petrich v. Berkner, 142 Minn. 
451, 172 NW 770. 


[a] Thus, where defendant bro- 
ker, to induce a sale on purchaser’s 
terms, gave plaintiff a memorandum 
of an agreement to sell purchaser’s 
second mortgage which plaintiff was 
to take, specific performance was not 
plaintiff's proper remedy. Petrich v. 
Berkner, 142 Minn. 451, 172 NW 770. 


67. U. S.—kKennedy v. Hazelton, 
LIS .S. 667, 9 SCt 202,.32°L. ed. 576; 
Waite v. O’Neil, 76 Fed. 408, 22 CCA 
248, 34 LRA 550; Bickford v. Davis, 
11 Fed. 549. 

Ala.—Ridley v. Ennis, 70 Ala. 463. 


Ariz.—Bennett v. U. S. Land, etc., 
Gory 16 Ariz.138,141-P 71%. 


Cal—Smith v. Pacific Bank, 137 
Cal. 363, 70 P 184; Waldeck v. Hed- 
den, 89 Cal. A. 485, 265 P 340. 


Colo.—Starbird v. Jacobs, 46 Colo. 
507, 105 P 872. 


Tll.—Allen v. Hayes, 309 Ill. 374, 
141 NE 188; Burke v. Mierenfeld, 300 
Till. 188, 132 NE 799; Dunham Vv. 
Slaughter, 268 Ill. 625, 109 NE 673 
{rev 190 Ill. A. 497]; Hurlbut v. 
Kantzler, 112 Ill. 482; Werden v. Gra- 
ham, 107 Ill. 169; Prideaux v. Miller, 
215 Dll. A. 429. 


Ind.—Cline v. Strong, 
286, 100 NE 569. 


Iowa.—Ferrier v. 
136. - 

Kan—Redden v. Bausch, 110 Kan. 
625, 204 P 752; Neuforth v. Hall, 6 
Kan. A. 902, 51 P 573. 


Ky.—Burton v. Shotwell, 
271; May v. Fenton, 7 J. J 
306. 

La.—Lamb vy. General Film Co., 130 
La. 1026, 58 S 867; Walshe v. Endom, 
124 La. 697, 50 S 656; Caperton v. 
Forrey, 49 La. Ann. 872, 21 S 600; 
Richmond v. African M. BH. Zion 
Church, 4 La. A. 191; Knight v. Hein- 
nes, 9 Rob. 377; Garcia v. Champo- 


52° Ind. <A. 


Buzick, 2 Iowa 


13 Bush 
. Marsh. 
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ment,°®* specific 
decreed. 


nier, 8 La. 519; Lynch v. Postleth- 
waite, 7 Mart. 69, 12 AmD 495. 


Mda.—Powichrowski y. Sicinski, 139 
Md. 376, 114 A 899; Whalen v. Balti- 
more, ete., RR. Co. 108" Mas 1 69 cA 
390, 129 AmSR 423, 17 LRANS. 130. 


_ Mich.—James S. Holden Co. v. Wil- 
liam Tait Realty Co., 216 Mich. 633, 
185 NW 837; Laubengayer v. Rohde, 
167 Mich. 605, 1833 NW~585; Covell 
Vv. Cole, 16 Mich. 223. 


Minn.—Baumgartner v. Corliss, 115 
Minn. 11, 131 NW 638 [cit Cyc]. 


N. J.—Northampton Tp. Bd. of Ed- 
ucation v. Gibbs, 101 N. J. Eq. 442, 
139 A 247; McAllister v. Atlantic 
City, 90 N. J. Eq. 357, 107 A 48; Clark 
v. New Jersey Postal Tel. Co., 82 N. 
J. Eq. 15, 87 A 640; Williams v. 
Younes 18 Neederbge re 9stsd wAunditaller 
Danforth y. Philadelphia, etc., R. Co., 
30 N. J. Eq. 12; Hopper v. Hopper, 16 
ING Jee Gee a7 


N. Y.—Doll v. Ingram, 44 Hun 624, 
8 NYSt 253, 26 NYWklyDig 565; Ste- 
venson v. Buxton, 37 Barb. 13, 15 Abb 
Pr 352; Meyer v. Kauffmann, 105 
Mise. 512, 173 NYS’ 601; Glasser v. 
Loughran, 103 Mise. 20, 170 NYS 190: 
Davis v. Hpoch Producing Corp., 91 
Mise. 631, 155 NYS 597. 


N. C.—Hardy v. Ward, 150 N. C. 
385, 64 SE 171. 


Okl.—Saxon y. White, 21 Okl. 194, 
i AEA HAs 


Or.—Whitney Co. v. Smith, 63 Or. 
UST eAl2ZG P1000. 


Pa.—Rommel v. Summit 
Coal Co., 18 Pa. Super. 482. 


Philippine.—Repide v. Afzelius, 39 
Philippine 190. 


Va.—Hudson v. Max Meadows 
Land, etc., Co., 99 Va.'537, 39 SH 215; 
Jones v. Tunis, 99 Va. 220, 37 SE 841; 
Roanoke St.-R.' Co. y. Hicks, 96° Va. 
510, 32 SE 295. 


Wash.—Morgan v. Bell, 
554, 28 P 925, 16 LRA 614. 


_ Eng.—Deverell v. Milne, 34 T. L. R. 
576. 

Can.—Hopper v. Hoctor, 35 Can. S. 
C. 645. i 


Man.—Mansfield v. Trusts, 22 Man. 
49, 1 DomLR 503 (executors having 
no power under will to convey). 


Ont.—Brown v. Brown, 2 OntWN 
1242, 19 OntWR 447; Goodall v. 
Clarke, 1 OntWN 95, 14 OntWR 785 
[app dism 1 OntWN 288, 14 OntWR 
1276]. 

[a] Mere pecuniary inability to 
fulfil a contract does not constitute 
a defense. Allen v. Hayes, 309 Ill. 
374, 141 NE 188; Hopper v. Hopper, 
16 N. J. Eq. 147; Repide v. Afzelius, 
39 Philippine 190. 


[b] Where defendant is financial- 
ly unable to remove liens on her prop- 
erty such removal will not be specifi- 
cally decreed. Glasser v. Loughran, 
103 Misc. 20, 170 NYS 190. 


[c] Issuance of bonds prohibited 
by law will not be specifically en- 
forced. Danforth v. Philadelphia, 
ete!) *R. Co., 30=N. .J.” Ea-> 12> (even 
though statute may be unconstitu- 
tional). 

{d] Furnishing surety bond.—A 
decree for specific performance by 
furnishing a new bond will not be 
granted against a contractor without 


Branch 


3 Wash. 


assets, as equity will not do vain 
thing. Northampton Tp. Bd. of Ed- 
ucation v. Gibbs, 101 N. J. Eq. 442, 


139 A 247, 
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performance thereof will not be 


{e] Patents.—(1) After expiration 
of patent an agreement to sell a cer- 
tain number of patented machines 
each year will not be specifically en- 
forced. Werden vy. Graham, 107 Ill. 
169. (2) One who agrees to assign to 
another any patents that he may ob- 
tain for improvements in certain ma- 
chines, and who afterward invents 
such an improvement, and, with in- 
tent to evade his agreement and to 
defraud the other party, procures a 
patent for his invention to be obtain- 
ed upon the application of a third 
person, and to be issued to him as as- 
signee of that person, cannot be com- 
pelled in equity to assign the patent, 
for in ‘such case the patent confers 
no title on him. Kennedy vy. Hazel- 
tons 128 U..S. 667, 9 SCt 202, 32): ed. 


[f] Subject matter not in exist- 
ence.—(1) Waite v. O’Neil, 76 Fed. 
408, 22 CCA 248, 34 LRA 550 (to make 
repairs on property which has been 
washed away by an extraordinary 
flood); Smith v. Pacific Bank, 137 Cal. 
363, 70 P 184 (assignment of a judg- 
ment which is not shown to be still 
in existence); Roanoke St. R. Co. v. 
Hicks, 96 Va. 510, 32 SE 295 (agree- 
ment to deliver bonds which have 
been destroyed). See Burton vy. Shot- 
well, 13 Bush (Ky.) 271 (holding that 
defendant’s agreement to accept com- 
plainant’s land and pay for it in stock 
of a company to be formed could not. 
be specifically enforced, if the organ- 
ization of the company had been 
abandoned without defendant’s fault; 
but if he were in fault, he should be 
decreed to pay a sum of money to. 
be ascertained as the equivalent of 
the stock). 


[g] Property or rights out of de- 
fendant’s possession or ownership.— 
(1) Shares of stock deliverable in 
payment. Lamb v. General Film Co., 
130 La. 1026, 58 S 867. (2) Stock 
sold. Goodall v. Clarke, 1 OntWN 95, 
14 OntWR 785 [app dism 1 OntWN 
288, 14 OntWR 1276]. (3) Motion 
picture rights in a film. Davis v. 
Epoch Producing Corp., 91 Mise. 631, 
155 NYS 597. (4) Stock of individual 
belonging to partnership. Jones v. 
Tunis, 99 Va. 220, 37 SE 841. ; 


{h] Property leased to another in 
possession.—Deverell v. Milne, 34 T. 
Ty Re On 


{i] Repurchase agreement.—It is 
immaterial that a seller, sued for per- 
formance of a contract to repurchase 
a note and mortgage, could not re- 
turn the consideration, nor would the 
buyer be compelled to accept it if ten- 
dered, since the contract of repur- 
chase contemplated a purchase for 
cash. Hawkeye Securities F. Ins. Co. 
v. Central Trust Co., 210 Iowa 284, 
227 NW 687. 


{j] Until organization of corpora- 
tion is shown, specific performance of 
those parts of agreement whereby 
defendant agreed to assign to corpo- 
ration certain contracts cannot be 
compelled. Meyer v. Kauffmann, 105 
Mise. 512, 173 NYS 601. 


[k] On record not showing possi- 
bility of performance, a trial court is 
not in error in denying specific per- 
formance. Lingemann vy. Naoumson, 
237 Mich. 557, 212 NW 955. 


{1] Construction of siding by rail- 
road company.—Whalen v. Baltimore, 
etc., R. Co., 108 Md. 11, 69 A 390, 129. 
AmSR 423, 17 LRANS 130 (a railroad 
company covenanted to construct and 
maintain a siding at a designated 
place, and to stop its trains there for 
passengers and freight. The compa- 
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[§ 40] b. Performance Involving Act or Assent 
of Person Not Party to Contract.°* 
ant’s performance depends upon the consent or ap- 
proval of one not a party to the contract who is free 


ny, for the purpose of straightening 
its main line and bettering its road 
bed and service, changed the location 
of its main line, and thereby left 
the siding a quarter of a mile from 
the main line. It was impossibie to 
construct a siding on the new line. 
It was held that equity would not 
compel the company to maintain a 
train service over the abandoned line 
past the siding, and relief must be 
sought in a court of law for dam- 
ages). 


{m] Performance not impossible. 
—(1) An action for specific perform- 
ance of a railroad company’s agree- 
ment to construct an overhead cross- 
ing is not subject to the defense that 
it was impossible to perform the con- 
tract because defendant could not go 
upon plaintiff's land. Indianapolis 
Northern Tract. Co. v. Essington, 54 
Ind. A. 286, 99 NE 757 [aff 54 Ind. A. 
286, 100 NE 765] (plaintiff, by bring- 
ing suit, impliedly consents to de- 
fendant going on his land to build 
supports). (2) Where defendant 
could convey good title to the land, 
a contract of sale, which required a 
conveyance in case no difficulty arose 
to make the transfer impossible, may 
be specifically enforced, even though 
defendant’s husband objected to the 
sale and it was not for her interest. 
Van Der Bent v. Gilling, 158 App. 
Div. 687, 148 NYS 1082. (3) Specific 
performance of a contract to pur- 
chase land will not be denied because 
the buyers had collected a note they 
agreed to assign to the vendors for a 
court of equity will follow the pro- 
ceeds of the note and compel deliv- 
ery thereof to the vendors. Larra- 
bee. v. Bjorkman, 79 Or. 467, 155 P 
974. (4) Where a lumber company 
exclusively contracted to sell wood 
slabs for fuel to a lime company, so 
far. as the production of its mill 
would permit, and thereafter, on ac- 
count of increased profit, made a sec- 
ond contract to sell such slabs to a 
chemical company, the rights of the 
lime company being prior in time to 
those of the chemical company, it is 
entitled to have specific performance 
of the lumber company’s contract to 
sell to itself, not being precluded by 
any rights of the chemical company 
as innocent third party. White Mar- 
ble Lime Co. v. Consolidated Lumber 
Co., 205 Mich. 634, 172 NW 603. (5) 
Where stockholders sold their shares 
to the company under agreement of 
other stockholders to whom _ the 
shares were transferred to resell at 
the price paid within three years, the 
action of such other stock'holders in 
transferring the stock to their spous- 
es did not put it beyond the power of 
the court to decree specific perform- 
ance of their agreement to retrans- 
fer to the stockholders who sold. Ho- 
berg v. McNevins, 169 Wis. 486, 173 
NW 221. (6) Where executrices of a 
testator leaving an estate worth at 
least one hundred and three thousand 
dollars, and no debts, contracted to 
turn over within five days of their 
appointment twenty-five thousand 
dollars to a son of testatrix in full 
settlement of his claim under the will 
and as heir, the executrices could, 
undersaurd Rev. St. e(19 13) mer su st 1/55 
apply to the probate court for an 
order of distribution to the son, and 
hence a decree compelling the execu- 
trices to perform the contract did not 
compel them to do something beyond 
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Where defend- 


their power. Dunham y. Slaughter, 
268 Ill. 625, 109 NE 673. 


[n] That defendants have been 
collusively enjoined, in another suit, 
to which plaintiff was no party, from 
conveying is not a defense. Bowen 
v. Irish Presb. Cong., 19 N. Y. Super. 
245 (attempt to set up injunction in 
supplemental answer after specific 
performance was decreed). 


68. Cross references: 


Alternative relief where consent can- 
not be obtained see infra § 604. 


Community property see Husband and 
Wife: § 1211. 

Estates by entirety see Husband and 
Wife § 102 note 45. 


Guardian’s contract to convey ward’s 
realty see Guardian and Ward § 
219 note 69. 


Homestead conveyances see Home- 
steads § 329. 


Right to specific performance as af- 
fected by refusal of wife to release 
inchoate dower See infra §§ 60-62. 

Specific performance of married wo- 
man’s contract to convey separate 
estate see Husband and Wife § 652. 


69. U. S.—Wichita Water Co. vy. 
ee 280 Fed. 770 [rev 271 Fed. 
( 5 


Ala.—Burgin v. Sugg, 204 Ala. 270, 
So) SN Doo. 
Cal.—Stanton vy. Singleton, 126 Cal. 


657, 59 P 146, 47 LRA 334 (vendee of 
a half interest not decreed to be let 
into possession with one who was not 
a party to contract). 


Colo.—Hill v. Hofren-Harris Mer- 
cantile Co. 53. Colo. 566, 129. P 208: 
Berdineau v. Schock, 21 Colo. A. 198, 
121 P 146. 


ida-—Hart, v.sturner,s 89) dane 0. 
226 P 282; Childs v. Reed, 34 Ida. 
450, 202 P 685. 


Mass.—Shankman vy. 
Mass. 501, 160 NE 340. 


_Tex.—Sitevens v. Palmour, 
Civ. A.) 269 SW L057 [eit Cye}. 


70. ‘U. S—Axelrod v. Osage Oil, 
ete., Co., 29 F. (2d) 712; Mackey Wall 
Plaster Co. v. U. S. Gypsum Co., 244 
ty 275 [aff 252 Fed. 397, 164 CCA 


Ala.—Bagley v. Bagley, 206 Ala. 
232, 89 S 739; Citronelle Turpentine 
Co. v. Buhlig, 184 Ala. 404, 63 S 951 
Lquot Cyc]; Jackson Lumber Co. v. 
Bass, 181 Ala. 169, 61 S 271; Roque- 
more v. Mitchell Bros., 167 Ala: 475, 
52 S 423, 140 AmSR 52. 


Colo.—McDermott v. Lingquist, 66 
Colo. 88, 179 P 147. 


Ill.-—Burke v. Mierenfeld, 300 Ill. 
188, 132 NE 799; Sellers v. Green, 172 
Ill. 549, 50 NE 246, 40 LRA 589; Hurl- 
but_v. Kantzler, 112 Tl. 482; Tascher 
v. Timerman, 67 Ill. A. 568. 


Md.—Weininger y. Weininger, 140 
Md. 227, 117 A 568. 


Mass.—Ellis v. Small, 209 Mass. 
147, 95 NE 79; Sears v. Boston, 16 
Picksaesbne 


Mich.—Conlon y. Irvine, 194 Mich. 
165, 160 NW 411. 


N. Y.—Woodward vy. Aspinwall, 5 
N. Y. Super. 272. 


Ok1.—Hardy v. Deskins, 95 Okl. 108, 


Leavitt, 262 


(Tex. 
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to withhold his consent, specific performance of the 
contract will not be decreed®® where it does not ap- 
pear that such consent or approval has been or can 
be obtained,’® or where it appears that such con- 


215 P 738. 


Va.—4@tna Ins, Co. vy. Aston, 123 Va. 
327, 96 SE 772; Langford v, Taylor, 
99 Va. 577, 39 SE 223. 


Eng.—Lewis v. Bond, 18 Beav. 85, 
52 Reprint 34. 


[a] Government mail contract re- 
quiring consent of the government for 
its assignment prevents specific per- 
formance of an agreement to assign 
the same without such _ consent. 
Woodward v. Aspinall, 5 N. Y. Super. 
272. 


[b] Consent to assignment of 
lease.—(1) Where a lease contains a 
covenant not to assign without the 
lessor’s consent, and a provision for 
forfeiture on breach of such cove- 
nant, the lessee will not be decreed 
to"specifically perform an agreement 
to assign the lease, in the absence of 
any showing that the landlord has 
waived his right of re-entry, or any 
probability that he will do so.. Ellis 
v. Small, 209. Mass., 147, 95.0NH 79. 
(2) In the absence of such consent 
specific performance of a contract to 
assign a lease cannot be decreed. 
Hurlbut v. Kantzler, 112 Ill. 482. 


[c] Joinder of husband or wife.— 
(1) Specific performance of the deliv- 
ery of a deed by a married woman will 
be denied, where the deed would be 
void because not joined in by the 
husband under Code (1876) § 2707. 
Jackson Lumber Co. v. Bass, 181 Ala., 
169, 61 S 271. (2) Where defendant’s 
ability to perform his contract, so 
far as the conveyance of community 
property is concerned, is dependent 
upon his wife joining with him in ex- 
ecuting and acknowledging such con- 
veyance, an action for specific per- 
formance does not lie. Childs vy. Reed, 
34 Ida. 450, 202 P 685. 


{d] Consent of corporation.—Sell- 
ers v. Green, 172 Ill. 549, 50 NE 246, 
40 LRA 589. 


[e] Management of corporation.— 
A contract with regard to the manage- 
ment of a corporation to be formed, 
not assented to by persons who sub- 
sequently acquire interests in the cor- 
poration cannot be_ specifically en- 


forced. Tascher’v. Timerman, 67 Ill. 
A. 568. 
{[f] Court’s approval of sale.— 


Specifie performance of an executrix’s 
contract to sell will not be decreed, it 
being impossible for her to legally 
perform the contract, because of her 
not having had the confirmation of 
the sale by the county court required 
by the will. McDermott v. Lingquist, 
66 Colo. 88, 179 P 147. 


_{(g] Consent of secretary of inte- 
rior to conveyance of Indian’s proper- 
ty.—Hart v. Turner, 39 Ida. 50, 226 P 
282; Hardy v. Deskins, 95 Okl. 108, 
215 SB 738. Indians’ property and 
contracts see Indians §§ 29, 43-100. 


{h] Illustrations.—(1) An agree- 
ment with S by B to cause a mortgage 
held by a third party on the prop- 
erty of S to be paid, satisfied, and dis- 
charged of record is not specifically 
enforceable by S, performance depend- 
ing on the consent of such third per- 
son to have the record satisfied after 
payment. Burgin v. Sugg, 204 Ala. 
270, 85 S 533. (2) Where partners in 
a mercantile business employed a 
third person to carry on the business 
for a time necessary to pay firm debts 
and to make advances for that pur- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 40] 


sent or approval is withheld or refused" or has be- 
) Similarly, specific performance 
will not be decreed if performance involves acts re- 


come impossible.*? 


pose, and the partners thereafter con- 
tracted to exchange the stock of mer- 
chandise for plaintiff's real estate, 
plaintiff in the absence of proof of the 
completion of the third person’s con- 
tract of employment, could not com- 
pel specific performance of the con- 
tract of exchange. Hill v. Lofgren- 
Harris Mercantile Co., 53 Colo. 566, 
129 P 208. (3) An agreement by one 
of two purchasers of land from a 
trustee in bankruptcy’s vendee to al- 
low the bankrupt a certain time in 
which to redeem could not be specifi- 
cally enforced without the consent of 
the other purchaser, even though 
there was a sufficient consideration, 
the enforcement of such contract de- 
pending on the assent of one not 
bound thereby. Bagley v. Bagley, 206 
Ala. 232, 89 S 739. (4) A contract to 
discharge a mortgage was unenforce- 
able where the holder was not a party 
to the contract and the other defend- 
ant had no interest therein. Shank- 
man v. Leavitt, 262 Mass. 501, 160 
NE 340. (5) A contract for the ex- 
change of properties could not be en- 
forced by either party, where it was 
conditioned and dependent upon the 
will of third persons, such as the lien 
ereditors of both parties. Autna Ins. 
Co, Vv. Aston, 123° Va. 327, 96 SH772. 


[i] Performance resulting in 
breach of contract with another.—A 
bill for specific performance by pur- 
chaser against one who had only a 
contract for conveyance to himself 
and wife as joint tenants, and also 
against one to whom such contract 
had been assigned as security for a 
debt, asking, in the alternative, in 
case the first defendant could not per- 
form, that the assignee be decreed to 
convey to plaintiff the premises upon 
payment of the contract, was proper- 
ly dismissed, as the first defendant 
could not convey title, and the alter- 
native prayer could not be allowed 
because it would subject the original 
vendor and his assignee to an action 
for damages by the first defendant’s 
wife, in case she should demand the 
execution of the deed contracted for. 
Burke v. Mierenfeld, 300 Ill. 188, 132 
NE 799. 


[j] Consent of third parties un- 
necessary.—Where defendant in spe- 
cific performance bought up a mort- 
gage on land of an intestate, who left 
a husband and children surviving, 
agreeing with the husband to. fore- 
close the mortgage and buy in the 
property, and to sell to the husband, 
all for the benefit of the parties in- 
terested in the property defendant 
only asking that he be repaid his ex- 
penses, he could not defend the 
bill for specific performance by a 
purchaser from him on the ground 
that he was thereby required to get 
in the outstanding interest of the 
children, who were also defendants 
in the suit. Day v. Devitt, 79 N. J. 
Eq. 342, 81 A 368. 


[k] Government’s consent to re- 
moval of whisky being necessary, the 
court will not decree the transfer of 
whisky stored in a United States 
warehouse, in the absence of a show- 
ing that plaintiff is ready to pay the 
tax necessary to obtain the govern- 
ment’s consent. Langford v. Taylor, 
99 Va. 577, 39 SE 223. 


71. Kan.—Musgrove v. Hodges, 46 
Kan. 764, 27 P 121. 
Ky.—Johnson v. Hobson, 1 Litt. 314. 


Mich.—Weed v. Terry, 2 Dougl. 344, 
45 AmD 257. 
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N. Y.—Beattie v. Burt, 
Div. 473, 107- NYS 153; Martin v. 
Colby, 42 Hun 1; Pratt vy. Clark, 49 
Misc. 146, 98 NYS 700 [aff-118 App. 
Div. 633, 103 NYS 612]. 


het eem se e v. Pillow, 3 Humphr. 


122 App. 


W. Va.—Martin v. South Bluefield 
Land Co., 81 W. Va. 62, 94 SE 493 
Leite Gye. 


Eng.—Bermingham y. Sheridan, 33 
Beav. 660, 55 Reprint 525. 


Can.—Gibb v. McMahon, 37 Can. S. 
Caps 


Man.—Farms v. McKenzie, 23 Man. 
120; Bell v. Northwood, 3 Man. 514. 


N. B.—Johnson vy. Pritchard, 48 N. 
Be siods 


oe Ve Hull. =% Grant Ch: 


[a] Reason for rule.—Without the 
requisite consent, performance is an 
impossibility. Musgrove v. Hodges, 
46 Kan. 764, 27 P1211. 


_ [b] Joinder of husband and wife 
in deed.—(1) There can be no spe- 
cific performance decreed where the 
wife refuses to join in a deed under 
a contract making such joinder neces- 
sary. Martin v. Colby, 42 Hun (N. 
Y.) 1. (2) Where wife did not give 
consent to agent to sell property of 
husband and wife, and refuses to 
join in the conveyance, there can be 
no specific performance of the agent’s 
contract. Beattie v. Burt, 122 App. 
Div. 473, 107 NYS 158. 


[ec] Appraisal of property.—(1) A 
contract between complainant and de- 
fendant to settle the indebtedness of 
defendant to complainant by a trans- 
fer of lands, to be appraised by three 
named persons, could not be specifical- 
ly enforced, as the court had no au- 
thority over the appraisers. Pillow 
v. Pillow, 3 Humphr. (Tenn.) 644. 
(2) Specific performance of arbitra- 
tion or valuation contracts generally 
see infra §§ 276-278. 


[d] Sale of corporate stock re- 
quiring consent of directors (1) will 
not be specifically enforced if such 
consent is withheld. Bermingham v. 
Sheridan, 33 Beav. 660, 55 Reprint 525; 
Bell v. Northwood, 3 Man. 514. (2) 
Specific performance will be granted, 
however, if the consent is merely ar- 


bitrarily refused. Bermingham  v. 
Sheridan, supra; Poole v. Middleton, 
29 Beav. 646, 54 Reprint 778. (3) 


Specific performance of contracts to 
sell stock. generally see infra § 265 
et seq. (4) Enforcing transfer on 
books of corporation see Corporations 
§ 1166. 


[e] Time and place for delivery of 
deed.—Where the time and piace for 
delivery of a deed was to be fixed 
by a third person who refused to act, 
specific performance is refused. 
Johnson v. Pritchard, 48 N. B. 351. 


[f] Agreement that another shall 
convey.—Where A enters into an ob- 
ligation that B shall convey a tract 
of land, A cannot, by any construction 
of the bond, be held to a specific per- 
formance by a conveyance of his 
own land, on default of B: the rem- 
edy, if any, is at law. Johnson y. 
Hobson, 1 Litt. (Ky.) 314. 

72, Furlbut v. Kantzler, 112 Il. 
482; Henking v. Anderson, 34 W. Va. 
709, 12 SE 869. 

[a] Lessor making new lease after 
surrender of old makes his consent to 
an assignment by the old lease im- 
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quiring the participation of others not parties to 
the contract,** as, for example, a contract calling 
for acts to be done on the land of another than the 


ae Hurlbut vy. Kantzler, 112 Il. 
{b] Transfer by wife making her 


joinder in deed with husband impos- 
sible. Henking v. Anderson, 34 W. 
Va. 709, 12 SE 869. 


73. U. S.—Ellis v. Treat, 236 Fed. 
120, 149 CCA 330; Roundtree v. Mc- 
Lain, 20 F. Cas. No, 12,082a, Hempst. 


245. 


Colo.—Bivens v. Hull, 58 Colo. 338, 
145 P 694. 


ENG Ye — Doctor iv. GXeISSse 130 eAtpios 
Div. 62, 167 NYS 193; Cuban Pro- 
duction Co. v. Rodriguez, 124 App. 


Div. 363, 108 NYS 785. But see Ben- 
nett v. Abrams, 41 Barb. 619 (where 
specific performance of an agreement 
to have a mortgage on land dis- 
charged for plaintiff, discharge was 
decreed with alternative relief of a 
judgment for the amount of the judg- 
ment in the event the mortgagee re- 
fused to receive payment on the mort- 
gage not yet due). E 


Tex.—Armstrong v. James, 
A.) 220 SW 420. 


W. Va.—Martin v. South Bluefield 
Land Co., 81 W. Va. 62, 94 SE 493. 


F Ont.—Arnold v. Hull, 7 Grant Ch. 
7 


(Civ. 


[a] Thus: (1) Equity will not 
grant specific performance of a con- 
tract contemplating an increase and 
issuance of corporate stock, where 
the corporation was not a party to 
the contract. Bivens v. Hull, 58 Colo. 
338, 145 P 694. (2) There could be no 
decree for specific performance of 
contract to sell plaintiff corporate’ 
stock, and to secure a third person to 
advance twenty-five thousand dollars 
to plaintiff, where the third party re- 
fused to make the loan. Doctor v. 
Reiss, 180 App. Div. 62, 167 NYS 193. 
(3) Where defendant with covenant 
of warranty sold land to plaintiff, 
and also the right to a certain num- 
ber of inches of water each season 
from a ditch company on making an 
annual payment therefor, and the 
ditch company refused to deliver the 
water on demand, suit for specific 
performance against defendant would 
not lie, but plaintiff's remedy was by 
action against the ditch company, or, 
failing that, then against defendant 
on the covenant. Starbird v. Jacobs, 
46 Colo. 507, 105 P 872 (defendant has 
performed as far as he _ possibly 
could). (4) A’s agreement with B to 
procure C’s note and assign it to B 
would not be specifically enforced. 
Roundtree v. McLain, 20 F. Cas. No. 
12,084a, Hempst. 245. 


[b] Corporation to be formed with 
others.—Specific performance of a 
contract to convey mining claims to a 
corporation to be formed and to de- 
liver to complainants a percentage of 
the total shares will be denied, be- 
cause calling for action by persons 
other than those who are parties to 
the contract. Ellis v. Treat, 236 Fed. 
Fed. 120, 149 CCA 330. 


[ec] Specific performance against 
subvendee.—A purchaser of real es- 
tate contracting to convey it to a 
third person is not entitled to specific 
performance of the contract with the 
third person, where the original ven- 
dor does not consent to the sale to the 
third person since such vendor could 
not be compelled to enter into a new 
contract or consent to the assignment. 
Berdineau vy. Shock, 21 Colo. A. 198, 
121 P 146. 


[dad] Contract to procure another’s 
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vendor;7* but it is no objection to the specific en- ' 
forcement of a contract that consent of a third per- 
son is necessary to its performance, where it ap- 
pears that such person does or will consent.’°® 
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General. 


[§ 41] C. Title Wanting or Defective—(1) In 


conveyance.—Plaintiff could not have 
specific performance of defendant’s 
contract to convey a lot, title to which 
was vested in a third person under 
a conveyance to secure a debt the 
third person’s grantor insisting on 
his right of redemption and to re- 
conveyance. Armstrong v. James, 
(Tex. Civ. A.) 220 SW 420: 


[e] Official proceedings in foreign 
country.—A court will not make a 
decree requiring defendant to in- 
stitute legal proceedings in the for- 
eign country for a survey of land to 
be conveyed and be responsible for 
the final determination thereof. Cu- 
ban Production Co. v. Rodriguez, 124 
App. Div. 363, 108 NYS 785. 


[f] Inquiry to determine whether 
consent could be obtained.—In a con- 
tract for the sale of property, it was 
agreed to be paid for, in part, by an 
assignment of a mortgage to be ob- 
tained from a third party. Afterward 
the purchaser alleged the refusal of 
the niortgagee to assign. The court, 
under the circumstances, refused to 
decree specific performance, but di- 
rected an inquiry, whether or not the 
mortgagee was still willing and able 
to assign the mortgage. Arnold v. 
Hull, 7 Grant Ch. (Ont.) 47. 


74. Ala.—Roquemore v. Mitchell 
Bros., 167 Ala. 475, 52 S 423, 140 AmSR 
52. 


; Ark.—Hemphill v. Miller, 16 Ark. 
(on 


Hawaii.—Koon v. Maui Dry Goods, 
etc., Co., 29 Hawaii 669. 


Ill.—F arson v. Fogg, 205 Ill. 326, 68 
NE 755 [rev 105 Ill. A. 572]. 

La.—Caperton vy. 
Ann. 872, 21S 600. 

Me.—Smith v. Kelley, 56 Me. 64. 


Mass.—Sears v. Boston, 16 Pick. 
357. 


W. Va.—Martin v. South Bluefield 


Forrey, 49 La. 


Land Co., 81 W. Va. 62, 94 SH 493 
[cit Cyc]. 
[a] IUustrations.—(1) Complain- 


ant cannot compel specific perform- 
‘ance hy defendant of his contract to 
permit plaintiff to carry out defend- 
ant’s contract with a county to load 
gravel from a pit belonging to the 
county, where the county did not con- 
sent to the contract between plain- 
tiff and defendant, since to do so 
would involve compelling the county 
to allow complainant to perform its 
contract with defendant. Roquemore 
v. Mitchell, 167 Ala, 475, 52 S 423, 140 


AmSR 52. (2) Contract to sell an im- 
provement upon government land. 
Hemphill v. Miller, 16 Ark. 271. (3) 


Where a street railway agreed with 
property-owners to pave a street, to 
do which required consent of the city. 
Farson v. Fogg, 205 Ill. 326, 68 NE 755 
[rev 105 Ill. A. 572]. (4) Where con- 
tract called for closing of door on 
premises of a third party. Caperton 
v. Forrey, 49 La. Ann. 872, 21 S 600. 


75. U. S—Axelrod v. Osage Oil, 
ete., Co., 29 F. (2d) 712. 


Ala.—Citronelle Turpentine Co. vy. 
eet 184 Ala. 404, 63 S 951 [cit 
ye]. 


Hawaii.—Koon v. Maui Dry Goods, 
etce., Co., 29 Hawaii 669. 


1ll.—Lyman v. Gedney, 114 Ill. 388, 
29 NE 282, 55 AmR 871. 


Mich.—Cutler v. Lovinger, 212 
Mich. 272, 180 NW 662. 
Mo.—Otto v. Young, 227 Mo. 1938, 


127 SW 9. 


N. J.—Hollander v. Abrams, 99 N. J. 
Hg. 2564, 1182 A’ 224: [afi 100'N. J. Ea. 
298, 134 A 742]; Meyer v. Reed, 91 N. 
J. Hq..23:7, 109 Ax 738. 


N. Y.—Bennett v. Abrams, 41 Barb. 


619; Jacobson vy. Rechnitz, 46 Misc. 
L355 SR NIS ATs 
Okl.—Rice v. Theimer, 146 P 702 


[quot Cyc]. 


W. Va.—Martin vy. South Bluefield 
Land Co., 81 W. Va. 62, 94 SE 493 [cit 
Cyel, 


Ont.—Arnold v. Hull, 7 Grant Ch. 
47. 


[a] Illustrations.—(1) Where the 
holders of a land contract agreed to 
sell and convey to a third person, and 
in such third person’s suit against 
them for specific performance it ap- 
pears that the owner of the fee is 
ready and willing to convey to defend- 
ant contract holders, and vendors 
when the amount due him is paid, and 


-the third person vendee tenders the 


contract holders more than enough to 
satisfy such amount, in the absence of 
anything to prevent them paying the 
owner of the fee the amount due him, 
taking a deed to themselves, and en- 
tering into the contract agreed on 
with the third person vendee, specific 
performance in favor of the latter 
should be decreed. Cutler v. Loving- 
er, 212 Mich. 272, 180 NW 462. (2) 
Where deeds are made by third per- 
sons owning land to be delivered by 
one contracting to sell it, if the con- 
tract be viewed as made by an un- 
authorized agent for their benefit, it 
became their own by ratification, and, 
if viewed as having been made by 
vendor under the impression that the 
land was his, they sought to enable 
him to fulfull it by conveying the ti- 
tle to the purchaser for that purpose, 
and in either case they participated 
so far in the transaction as to enable 
the vendor to specifically perform. 
Otto v. Young, 227 Mo. 193, 127 SW 
9. (3) That adult heirs were not par- 
ties to a written contract with ad- 
ministratrix binding defendant to pur- 
chase property belonging to plaintiff’s 
husband at the time of his death not 
to preclude enforcing specific per- 
formance of the contract where such 
heirs have,acquiesced in the contract. 
Rice v. Theimer, (Okl.) 146 P 702. (4) 
If a contract by a married woman to 
convey: her land is enforceable, equity 
may direct delivery of a deed already 
executed by her and her former hus- 
band. Hollander v. Abrams, 99 N. J. 
Ea. 254, 132 A 224 [aff 100 N. J. Ha. 
298, 134 A 742]. 


[b]_ Consent at reasonable cost.— 
Specific performance of a contract to 
convey land free from all incum- 
brances with a particular exception 
will not be denied on the ground of 
difficulty of performance because of 
the existence of a perpetually renew- 
able lease reserving a peppercorn as 
rent, where the holder of the lease 
only requires payment of the cost of 
drawing the necessary papers for a 
release. Meyer v. Reed, 91 N. J. Eq. 


| 


[§§ 40-41 


Plaintiff cannot have a decree for specifie 
performance of a contract to convey when defend- 
ant, at the time of the hearing, does not have title 
to the property to be conveyed,‘® or the means of 


237, 109 A 733. 


[ec] Consent presumed from con-. 
duct.—Where, on a bill for the spe- 
cific performance of a contract for 
the sale and exchange of city prop- 
erty, it appeared that complainant 
was to have certain policies of insur- 
ance on the buildings held by him 
assigned to defendant, who repudi- 
ated the contract, but the evidence 
showed that the insurance agent con- 
sented to the transfers, in the ab-- 
sence of proof to the contrary, it 
would be presumed the agent was. 
willing to make the necessary in- 
dorsements of consent to their trans- 


fer. Dyman v. Gedney, 114 Ill. 388, 
29 NE. 282, 55 AmR 871. 
76. U. S.—Kennedy v. Hazelton, 


128 U.S. 667, 9 SCt, 202; 32) Led, 576 
[aff 33 Fed. 293]; McFerran v. Tay- 
lor, 3 Cranch 270, 2 L. ed. 436; Win- 
ston v. Brown, 247 Fed. 948, 160 CCA 
138; Hildreth v. Thibodeau, 117 Fed. 
146 [aff 124 Fed. 892, 60 CCA 78, 63 
LRA 480]. 


Ala.—Enslen v. Allen, 160 Ala. 529,. 
49 S 430; Fitzpatrick v. Featherstone,, 
3 Ala. 40. 


Ariz.—Bennett v. U. S. Land, etc.,. 
Co., 16 Ariz. 138, 141 P 717. 


Ark.—Gaines v. Molen, 41 Ark. 232; 
Shields v. Trammell, 19 Ark. 51. 


Cal.—Tropico Land, ete. Co. ve. 
Lambourn, 170 Cal. 33, 148 P 206; 
Smith v. Bangham, 156 Cal. 359, 104 
P 689, 28 LRANS 522; Farnum vy. 
Clarke, 148 Cal. 610, 84 P 166; Chand-- 
ler v. Hollingsworth, 96 Cal. A. 472, 
274 P 581; McGinn v. Willey, 24 Cal. 
A. 303, 141 P 49. 


Del.—Jones vy. Carpenter, 13 Del. 
Ch. 272, 117 A559. 


Re ae v. Mansell, 19 Fla. 


Ili.—Harris:v. Nelson, 331 Ill. 225, 
162 NE 833: Morris v. Curtin, 321 Tl. 
462, 152 NE 210; Burke vy. Mierenfeld, 
300 Ill. 188, 132 NE 799; Saur v. Fer- 
ris, 145 Ill. 115, 34-NE) 52s Dane*ve 
Crossman, 58 Ill. A. 386. 


Ind:—Louisville, ete., R. Co. v. Bo- 
denschatz-Bedford Stone Co., 141 Ind. 
251, 39 NE 703; Wingate v. Hamilton, 
a 73; Compton y. Nuttle, 2 Ind. 


Iowa.—Ormsby  v. 
Iowa 202, 98 NW 724. 


Kan.—Redden v. Bausch, 110 Kan. 
625, 204 P 752. 


La.—Walshe v. Endom, 124 La. 697,. 
50 S 656; Richmond v. African M. E. 
Zion Church, 4 La. App. 191. 


Me.—Hill v. Fiske, 38 Me. 520. 


Mich.—James S. Holden Co. v. Wil- 
liam Tait Realty Co., 216 Mich. 633, 
185 NW 837: Laubengayer v. Rohde, 
167 Mich. 605, 138 NW 535; Covell v. 
Cole, 16 Mich, 223. 


Minn.—Baumegartner v. Corliss, 115. 
Minn. 11,'181 NW 638. 


N. H.—Chartier v. Marshall, 51 N.. 
H. 400. 


N. J.—Friedlander v. Lehr, 98 N. J.. 
Eq. 359,129 A 241; Williams v. Young, 
78 N. J. Eq. 293, 81 A 1118; Public 
Service Corp. v. Hackensack Meadows 
Co., 72 N. J. Eq. 285, 64 A 976 (al- 
though defendant cah purchase at a 


Graham, 123: 


For later cases, developments and changes in the law see Annotations, same title and section number, 


' 21, 133 SW 426; 


, vey, 


§ 41] 


compelling a conveyance of the title,77 and this is 
so even though the vendor’s inability to perform 
was caused by his own act.7® Likewise, specifie per- 
formance to the extent of ordering a conveyance of 
a complete or perfect title will not be decreed where 
defendant does not have such a title.7® 


reasonable price); Ten Pyck v. Man- 
ning, 52 N. J. Hq. 47, 27 A 900; Dan- 
forth v. Philadelphia, etc., R. Co., 30 
N, J. Eq. 12; Welsh v. Bayaud, 21 N. 
J. Eq. 186 (dictum); Hopper v. Hop- 
per, 16° Nv J: Eq. 147. 


N. Y.—Saperstein v. Mechanics’, 
etc., Sav. Bank, 228 N. Y. 257, 126 NE 
708 [rev 187 App. Div. 913, 173 NYS 
921); Baldo v. Ferrari, 223 App. Div. 
494, 228 NYS 609; Mandel v. Guardian 
Holding Co., 192 App. Div. 390, 182 
NYS 686; Ellis v. Salomon, 57 App. 
Div. 118, 67 NYS 1025; Messenger v. 
‘Chambers, 53 Misc. 117, 103 NYS 1100. 


N. C.—Morris v. Basnight, 179 N. 
C. 298, 102 SE 389; Hardy v. Ward, 
150 N. C. 385, 64 SE 171; Swepson v. 
Johnston, 84 N. C. 449; Pack v. Gai- 
rs N. C. 95; Love v. Cobb, 63 N. 


Or.—Adair v. Adair, 22 Or. 115, 29 
P 193 (grantee in deed intended as 
mortgage has no title but only a lien). 


Pa.—Roach v. Irvin, 245 Pa. 162, 91 
A 243; Maguire v. Heraty, 163 Pa. 
381, 30 A 151, 48 AmSR 800; Levy’s 
Est., 30 Pa. Dist. 349; Rankin v. Ham- 
mond, 25 Pa. Co. 45. 


R. I.—Flackhamer v. Himes, 24 R. 
TI. 306, 53 A 46. 


Tex.—Redwine v. Hudman, 104 Tex. 
Henderson v. Jones, 
(Civ. A.) 227 SW 736; Blair v. Low- 
(Civ. A.) 164 SW 14; Kreisle v. 
Wilson, (Civ. A.) 148 SW 1132; Clif- 
ton v. Charles, 53 Tex. Civ. A. 448, 116 
SW 120. 


Va—Cales v. Miller, 8 Gratt. (49 
Va.) 6. 


Wash.—Morrisey  v. Strom, 
Wash. 487, 107 P 191; Morgan v. Bell, 
3 Wash. 554, 28 P 925, 16 LRA 614. 


B. C.—Howard v. Miller, 20 B. C. 
hoa Tate e LOU St An (Cae Lose 


_ Man.—Meighen v. Couch, 23 Man. 
117; Mansfield v. Toronto Gen. Trusts, 
22 Man. 49, 1 DomLR 503. 


Sask.—Adolph v. Good, 5 Sask. L. 


106; Wellwood v. Haw, 2 Sask. L. 
23; Bannerman v. Green, 1 Sask. L. 
394; Hiller v. Shamrock, [1930] 4 


DomLR 276. 


[a] Reason for rule.—The court 
cannot compel defendant to purchase 
the title from a stranger. lLauben- 
gayer v. Rohde, 167 Mich. 605, 133 
NW 535. 


[b] Property sold.—Winston  v. 
Brown, 247 Fed. 948, 160 CCA 138 (at 
foreclosure) ; Bennett v. United 
States Land, ete, Co., 16 Ariz. 138, 
141 P 717 (at foreclosure); Baum- 
gartner v. Corliss, 115 Minn. 11, tow 
Nw 638 (foreclosure sale); Mandel v. 
Guardian Holding Co., 192 App. Div. 
390, 182 NYS 686; Ellis v. Salomon, 
57 App. Div. 118, 67 NYS 1025 (fore- 
closure); Hardy v. Ward, 150 N. C, 
385, 64 SEH 171; Roach’v. Irvin, 245 
Pa. 162, 91 A 248 (at foreclosure) ; 
Henderson v. Jones, (Tex. Civ. A.) 
227 SW 736: 

[c] Where purchaser subsequent- 
ly acquired title from the owner. 
James S. Holden Co. v. William Tait 


Realty Co., 216 Mich. 633, 185 NW 
837. 
{d] Defendant’s title dependent 


upon settlement for statutory period. 
—Where a purchaser of school land 


BT 
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Acecording- 


contracted to sell the land to a third 
person before title had vested in the 
purchaser by reason of continued ac- 
tual settlement for the required stat- 
utory period, and agreed to execute a 
deed on the termination, in favor of 
the purchaser, of a pending suit in- 
volving the title to the land, and the 
purchaser, before the completion of 
the time to acquire title by settle- 
ment, conveyed the land to another, 
who settled on it and comnvlied with 
the statute so as to become a pur- 
chaser from the state, the third per- 
son could not compel a specific per- 
formance of the purchaser’s contract, 
since the contract to convey to the 
third person was dependent on the 
purchaser’s future action to acquire 
title, which action the’ court could 
not control. Redwine v. Hudman, 104 
Tex. 21, 133 SW 426. 


fe] Deed given as _ security.— 
Where the refusal of the grantee ina 
deed given as security to reconvey 
the property according to the con- 
tract prevented the grantors from ef- 
fecting redemption of a mortgage 
given by the grantee for the benefit of 
the grantors, their remedy is not 
specific performance at a time when 
performance is impossible. Baum- 
gartner wv. Corliss, dis “Minn. P11, ¥3i 
NW 638. Damage for breach of con- 
tract see Mortgages § 151 note 14. 


{[f] Executors having no power to 
convey under will appointing them. 
Mansfield v. Trusts, 22 Man. 49, 1 
DomLR 503. 


Compensation or abatement of price 
for partial failure of title see infra 
§ 56. 


Damages in equity where defendant 
cannot convey see infra § 604. 


Vendee may take such title as ven- 
dor is able to convey see infra §§ 54, 
Bios 


77. See cases supra note 76; 
infra note 78. 


78. Enslen v. Allen, 160 Ala. 529, 
49 S 430; Harris v. Nelson, 331 I]l. 
225, 162 NE 833; Morris v. Curtin, 321 
Tll. 462, 152 NE 210. 


79. Ala.—McCreary v. Stallworth, 
212 Ala. 238, 102 S 52. 


Fla.—Richards v. Mindlin, 94 Fla. 
699, 114 S 508 [quot Knox y. Spratt, 
19 Fla. 817]; Beekman v. Sonntag 
Inv. Co., 67 Fla. 293, 64 S 948; Knox 
v. Spratt, 19 Fla. 817 (hbolding that 
specific performance of a contract to 
sell and convey land will not be de- 
ereed where the bill shows that the 
vendor cannot make a good title, and 
the purchaser does not ask for such 
title as the vendor may have, but only 
for a good title). 


Ind.—Louisville, ete., R. Co. v. Bo- 
denschatz-Bedford Stone Co., 141 Ind. 
251), 39 NH) 703- 


Ky.—Jenkins v. Dawes, 183 Ky. 25, 
207 SW 689. 


La.—Walshe y. Endom, 124 La. 697, 
50 S 656. 


N. Y.—Bulkley v. Rouken Glen, 
Inc., 222 App. Div. 570, 226 NYS 544, 
[aff 248 N. Y. 647, 162 NE 560]; Celes- 
tial Realty Co. v. Childs, 182 App. Div. 
85, 169 NYS 597 [rev 100 Misc, 532, 
166 NYS 921]; Grosso v. Sporer, 123 
Misc. 796, 206 NYS 227. 


Va.—Hudson v. Max 


and 


Meadows 


[58 C.J.] 887 


ly, where there are outstanding equities against the 
title, specific performance of the contract will be 
denied where plaintiff asks for a perfect title in an 
action to which persons possessing such equities are 
not made parties.8° 
possesses a defect which it is in the power of the 


However, if the title merely 


Land, etc., Co., 99 Va. 537, 39 SH 215 
(vendee demands an unencumbered 
title, and encumbrancers cannot be 
discharged from the purchase price). 


W. Va.—Neill v. McClung, 71 W. 
Va. 458, 76 SE 878. 


_[a] Defeasible title—Where plain- 
tiff's ancestor was at all times thor- 
oughly familiar with the character of 
the title vested in defendants, and it 
appeared that they had only a defeas- 
ible fee, specific performance of the 
contract which called for a fee-simple 
title will not be decreed. Jenkins y. 
Dawes, 183 Ky. 25, 207 SW 689. 


80. Cal.—Gregg v. Carey, 4 °Cal. 
A..354, 88 P 282. 

lowa.—Ormsby v. Graham, 123 
Iowa 202, 98 NW 724. 


Mich.—Dowling vy. Bergin, 47 Mich. 
188, 10 NW 194. 


N. J.—Klausner v. Watson, 86 N. J. 
Eq. 220,98 A 271; Flattau v. Logan, 
Tz N. J. Hq. 338, 65 %AL 71 4 


Or.—Whitney Co. v. Smith, 63 Or. 
See 26 ea OO Os 


Pa.—Shapiro v. Kazmierski, 283 Pa. 
242, 128 A 842; Cusano v. Mecaskie, 
16. Pa. Super. 221: 


Va.—Hudson v. Max Meadows 
Land, etc., Co., 99 Va. 537, 39 SE 215. 


[a] Encumbrance.—(1) Where an 
owner of mortgaged premises con- 
tracted to convey the same to another 
free of encumbrance, and was unable 
to discharge the mortgage and pur- 
chaser insisted on a conveyance free 
of encumbrance, and expressed no 
willingness to accept the encumbered 
title, specific performance was prop- 
erly refused. Saxon v. White, 21 Ok]. 
194, 95 P 783. (2) Vendees refusing 
to accept a deed charged with out- 
standing encumbrances release of 
which by payment, tendered before 
due date, was found impossible, is not 
entitled to demand specific perform- 
ance of contract of sale. Shapiro v. 
Kazmierski, 283 Pa. 242, 128 A.842. 


[b] Subsequent contract to sell.— 
Where the vendee failed to perform 
on the day set and failed to record his 
option contract, he could not compel 
specific performance in suit against 
the vendor only, who, on failure to 
perform and prior to recording of the 
contract, sold to a third person with- 
out notice, such third person having 
in good faith paid and for a valuable 
consideration acquired an equitable 
title. Klausner v. Watson, 86 N. J. 
Hq. 220, 98 A 271. . 


{c] Prior contract to sell.—The 
rule applies where the vendor has a 
legal but no equitable title, having 
made a prior valid and recorded con- 
tract to sell to another. Flattau v. 
Logan, 72 N. J. Eq. 338, 65 A 714. 


[d] Prior sale or contract known 
to plaintiff.—An agreement to convey 
land made by one who has previously 
bound himself by contract, of which 
the purchaser has notice, to convey 
the same land to another, will not be 
specifically enforced. White v. Gil- 
bert, 39 Miss. 802; Abbott v. Bald- 
win, 61 N. H. 583. 


{e] Tegal title held by defendant 
as security only.—Where a party pur- 
chasing land of one clothed with the 
legal title has notice, actual or con- 
structive, that another owns it, and 
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vendor to cure, specific performance may properly 
The fact that a person contracting 
to convey land does not at the time have title to all 
of it does not render specifie performance of the 
contract impossible, so as to deprive equity of ju- 
risdiction, where it does not appear that he might 
not acquire title to the whole of it*? and although 
the vendor is without legal title, if he possesses an 
equity with power to compel the holder of the legal 
title to convey, specifie performance will be decreed 
when the title holder is made a party to the suit.°* 
The existence of a prior éontract to sell to another 
does not render performance impossible in a case 
where such prior vendee has elected to sue for dam- 


_be granted.*1 


that the vendor holds the legal title 
as a security for money owing him 
and others, he cannot be placed in a 
better position than the vendor, and a 
court of equity will refuse to enforce 
the execution of his contract of pur- 
chase. Franz v. Orton, 75 Ill. 100. 


Persons against whom specific per- 
formance may bs had see infra §§ 
83-94. 


Proper and necessary parties see 
infra §§ 434-459. 


81. Ogooshevitz v. Arnold, 197 
Mich. 203, 163 NW 946 [mod reh 197 
Mich. 203, 165 NW 633]. 


[a] Illustration.—Where the es- 
tate of a decedent was never closed 
and the seller tendered title derived 
from an heir, the purchaser was en- 
titled to specific performance as the 
seller could remedy the defect by pro- 
ceeding in the probate court. Ogoo- 
shevitz v. Arnold, 197 Mich. 203, 193 
NW 946 [mod reh 197 Mich. 2038, 165 
NW 6383]. 


82. Krasnow v. Topp, 128 App. 
Div. 156, 112 NYS 546; Love v. Camp, 
41 N. C. 209, 51 AmD 419. 


83. U. S.—McDonald v. Yungbluth, 
46 Fed. 836. 


Ga.—Zipperer v. Helmnly, 148 Ga. 
480, 97 SE 74; Pearson v. Courson, 
129 Ga. 656, 59 SE 907. 


Iowa.—Shreck vy. Pierce, 3 Iowa 350 
(real owner under contract to convey 
to vendor). 


Mich.—Brin vy. Michalski, 188 Mich. 
400, 154 NW 110. 


N. Y.—East River, etc., Land Co. v. 
Kindred, 128 App. Div. 146, 112 NYS 
540. 


See Slaughter v. Nash, 1 Litt. (Ky.) 
322 (where relief was denied because 
real owner’s representatives were not 
made parties after his decease). 


[a] Title held in trust for vendor. 
—(1) McDonald v. Yungbluth, 46 Fed, 
836; Past River, ete.. Land Co. v. 
Kindred, 128 App. Div. 146, 112 NYS 


540. (2) In suit for specific perform- 
ance of contract to convey land, 
where petition alleged that vendor 


had caused legal titie to be taken in 
his wife’s name to avoid operation of 
contract, and that he was the real 
owner, court with all the parties be- 
fore it would enforce specific per- 
formance; performance not being im- 
possible. Zipperer v. Helmnly, 148 
Ga. 480, 97 SE 74. 


[b] Vendor a contract vendee from 
title holder.—Shreck v. Pierce, 3 
Towa 350; Brin ‘v. .Michalski, 188 
Mich. 400, 154 NW 110. But see Fer- 
guson v. Kelley, 4 OhNPNS 126 (pur- 
chaser of land from person who has 
purchased from another who has not 
conveyed to him cannot have specific 
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performance against his vendor nor 
compel the original vendor to convey) 
[eit McCarthy v. Couch, 37 Minn. 124, 
33 NW 777]. 


Persons against whom specific per- 
soruanse may be had see infra §§ 


84. Herman v. Sawyer, 112 Kan. 6, 
209 P 663. 


85. Partial specific performance see 
infra §§ 54-64. 


86. Persons 
formance may 
§§ 83-94. 


87. See Supra § 41 note 76. 


gs. U. S.—Kennedy v. Hazelton, 
128 U.S. 667,-9 SCt 202, 32 L. ed. 576 
[aff 33 Fed. 293]; Bickford v. Davis, 
11 Fed. 549. 


Ark.—Shields v. Trammell, 19 Ark. 


against whom per- 
be enforced see infra 
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Del.—Jones v. Carpenter, 13 Del. 


Ch. 172, 117 A 559. 


Ill.— Harris v. Nelson, 331 Ill. 225, 
162 NE 833; Morris v. Curtin, 321 Ill. 
462, 152 NE 210; Boone v. Graham, 
215 Ill. 511, 74 NE 559; Saur v. Fer- 
ris, 145 Ill. 115, 34 NE 52; Wollensak 
Ver Brige sya 20) Ti 453-5 OM Ni Zoe 


pg ets ieentes v. Buzick, 2 Iowa 


Me.—Coleman y. Dunton, 99 Me. 
121, 58 A 430. 
Mich.—Youell vy. Allen, 18 Mich. 


107. 


Mo.—Brueggeman y. Jurgensen, 24 
Mo. 87. 


Nebr.—Weaver v. Snively, 73 Nebr. 
35, 102 NW 77. 


N. J.—Williame v. Young, 78 N. 
J. Hq. 298, 81 A 1118. 
N. Y.—Saperstein v. Mechanics’, 


etc., Sav. Bank, 228 N. Y. 257, 126 NE 
708 [rev 187 App. Div. 913, 173 NYS 
921]; Woodward v. Harris, 2 Barb. 
4393" Doll ‘v./ Inetam,-44 “Pin 624578 
NYSt 253, 26 NYWklyDig 565. 


N. C.—Morris v. Basnight, 179 
C, 298, 102 SE 389. 


Pa.—Maguire v. Heraty, 
381, 30 A 151, 43 AmSR 800. 


R. I.—Flackhamer v. Himes, 24 R. 
I. 306, 53 Ar 46. 


S. C.—Davenport v. Latimer, 53 S. 
(Oy iss IY SNS) GEO 


Dy pees v. Murray, 2 Alta. 
raisite 


N. S.—McDougall v. Allen, 65 Dom 
LR 320; Duff v. Rudolph, ete., Gas 
Co., [1929] 4 DomLR 813. 


Ont.—Leftley v. Moffat, 
DomLR 825; 
OntWN 289. 


N. 


163 Pa. 


esa b= 83 
McRae v. Sutherland, 16 


ages instead of seeking the property.* 
specific performance will not be denied in case 
plaintiff is willing to accept whatever title defend- 
ant is able to convey at the time of the decree.*® 

[§ 42] (2) Subsequent Bona Fide Purchaser.*® 
The rule that specific performance will not be de- 
creed if title is not in the vendor*’ applies partic- 
ularly where the present holder of the title is a bona 
fide purchaser for value,’* and even if such holder 
is not a bona fide purchaser where he is not made 
a party to the action.*®® 
that a transfer of title made by defendant while the 
suit for specific performance was pending will not 
prevent a decree being granted in favor of plaintiff.®° 


[8§ 41-42 


Of course, 


However, it has been held 


Sask.—Alexander v. Gesman, 3 


Sask, L. 331. 


Contra Tabique v. Green, 11 Philip- 
pine 102. 


{a] Thus, where it appears from 
the averments of a bill against a 
landlord who has wrongfully con- 
veyed and extinguished his tenant’s 
term that specific performance of the 
contract of lease is then impossible, 
the bill will not be entertained. Wil- 
liams v. Young, 78 N. J. Eq. 293, 81 
A 1118. 

{b] Compelling effort to reacquire 
title.—-Occasionally, however, it has 
been held that vendee is entitled to a 
decree requiring the vendor to make 
reasonable efforts to reacquire the ti- 
tle and convey it to him. See Wel- 
born v. Sechrist, 88 N. C. 287. 


[ce] In Kentucky it has been held 
that complainant is entitled to a de- 
cree for a deed in order that he may 
proceed against the defendant on the 
warranty. Craigs v. Sidwell, Litt. 
Sel. Cas. 285. 


[d] Lis pendens as notice.—Where 
plaintiff has delayed registering lis 
pendens against property until after 
sale to subsequent purchase had been 
registered, lis pendens was _ ineffec- 
tual to constitute notice. Leftley v. 
Moffat, (Ont.) [1925] 3 DomLR 825. 


[e] Assignment of patent.—Ken- 
nedy v. Hazleton, 128 U. S. 667, 9 SCt 
202, +32. Lied. 576 [aft 33° Ned: 293]: 


Relief against purchasers with no- 
tice see infra § 86. 


89. Friedlander v. Lehr, 98 N. J. 
Eq. 359, 129 A 241. , 


90. Long v. Wright, 70 Colo. 173, 
197 P 1016; Kitchener v. Jehlik, 85 
Kan. 684, 118 P 1058; Morris v. Bas- 
night, 179 N. C. 298, 102 SE 389. 


[a] Reason for rule.—The trans- 
feree in such cGase takes subject to 


the outcome of the action. Kitchener 
v. Jehlik, 85 Kan. 684, 118 P 1058. 
[b] TIllustrations.—(1) Where a 


corporation, having contracted to con- 
vey land, conveyed it to its presi- 
dent and substantial owner, pending 
the purchaser’s specific performance 
action, but before filing of complaint 
therein, specific performance will be 
decreed notwithstanding the presi- 
dent’s title, since the president took 
the land with notice of purchaser’s 
rights, and was not a bona fide pur- 
chaser, and his purchase will be held 
ineffective and fraudulent as to such 
specific performance decree and 
rights thereby established. Morris 
Vv... Basnight.. 79 Nia Cr 2 985 102) Sib 
389. (2) Where plaintiff's rights un- 
der contract for the purchase of land 
were superior to those of one who 
purchased from the agent of the own- 
er, the fact that the second purchas- 
er had conveyed an interest to a third 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 42-45] 


Where all: interested parties are made parties to 
the suit, whether plaintiff is entitled to specific per- 
formance depends upon the superiority of the eq- 


uities between them.?! 


[§ 43] (8) Title Acquired or Perfected after Con- 
tract. The vendor, if he is able to convey a title at 
the time of the hearing will not be heard to say 
that he had no title at the time of the contract. 


vendee 
title. 


[§ 44] d. Where Term of Contract Has Expired. 
If the contract calls for acts to be done by defend- 
ant within a limited time, and this time limit is an 
essential part of the contract, specific performance 
will not be granted, if the time has expired before 


the decree can be made.®? Relief 


person is no ground for denying spe- 
cific performance. Long v. Wright, 
70 Colo. 173, 197 P 1016 (later claim 
acquired after plaintiff’s contract re- 
corded and suit for specific perform- 
ance started). 


91. See cases infra this note. 


[a] Contract of vendor with ven- 
dee as against vendee’s assignee.— 
When a party has given his obliga- 
tion for a conveyance of land, he can- 
not set up an executory contract with 
his vendee, in which he was the ob- 
ligor, and which he has never exe- 
cuted, as a ground for refusing spe- 
cific performance to the assignee of 
the vendee. Oldham v. Faris, 3 A. K. 
Marsh (Ky.) 405. 


[b] Assignee of vendor with no- 
tice of vendee’s contract must per- 
form vendor’s obligation thereunder. 
Campbell v. Barrett, 7 OntWN 205 
[mod 32 Ont. L. 157, 6 OntWN 360, 
26 OntWR 344]. 


92. U. S.—vU. S. v. Alexandria, 19 
Fed. 609, 4 Hughes 545. 


Cal.—Gittelson v. McKnight, 75 Cal. 
A. 698, 243 P 889. See also Hansen 
v. Hevener, 69 Cal. A. 337, 231 P 361 
(in suit for specific performance of 
an escrow agreement for sale of 
realty, an allegation that defendant’s 
interest in property as purchaser un- 
der executory contract of sale had 
been foreclosed at the time of the 
execution of the contract did not pre- 
clude specific performance). 


Minn.—Thompson vy. Myrick, 20 
Minn. 205 [aff 99 U. S. 291, 25 L. ed. 
324]. 


N. J.—Brown v. Pinniger, 81 N. J. 
Eq. 229, 86 A 541. 


Wash.—Showalter v. Sorensen, 
Wash. 621, 81 P 1054. 


Gan. Ry Couwe RY Cox-39).Can..S. C- 
220. 


Man.—Cole v. Cross, 22 Man. 1, 1 
DomLR 127 (title perfected pending 
suit). 


Ont.—Campbell v. Barrett, 7 Ont 
WN 205 [mod 32 Ont. L. 157, 6 OntWN 
360, 26 OntWR 344]. 


[a] Thus (1) on the death of the 
wife intestate, after an appeal from 
decree for specific performance, the 
agreement of the husband to sell com- 
munity property was enforceable re- 
gardless of whether the wife signed 
the original offer or first escrow in- 
structions. Gittelson v. McKnight, 75 
Cal. A. 698, 243 P 889 (death of wife 
vests title in husband). (2) Al- 
though a vendor, when she contracted 
to convey, only had a dower estate, 
the contract will be specifically en- 
forced where the vendor subsequently 
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may have the benefit of his after-acquired 
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cult.°° 


The 


possess.? 


will be granted, 


acquired the fee and the vendee en- 
tered into possession under the con- 
tract with the vendor's acquiescence, 


Brown v. Pinniger, 81 N. J. Eq. 229, 
86 A 541. 
93. Colo.—Cochrane Vv. Justice 


Min. Co., 4 Colo. A, 234, 35 P 752. 

Hawaii.—Park vy. Lowry, 22 Hawaii 
585. 

Ill.—Werden v. 
169; Welty v. Jacobs, 
[aff 171 Il). 
98}. 


N. Y.—Brown v. Britton, 
Div. 57, 58 NYS 353. 


Pa.—Meehan v. Owens, 196 Pa. 69, 
46 A 268. 


Can.—Hopper v. Hoctor, 35 Can. S. 
C. 645. 


[a] Assignment of patent.—Wer- 
den v. Graham, 107 Ill. 169. 


[b] Sale of liquor license, lease, 
and good will.—Meehan v. Owens, 196 
Pa. 69,°46 A. 263. 


94. Booher v. Slathar, 167 Wis. 196, 
167 NW 261. 


[a] Thus that the time has passed 
within which the court can repossess 
a defendant of land under an agree- 
ment specifically enforceable does not 
affect the right of defendant to have 
such relief declared, since such would 
affect his rights against plaintiff in 
subsequent proceedings upon an un- 
lawful detainer judgment. Booher v. 
Slathar, 167 Wis. 196, 167 NW 261. 


95. Enforcement of: 


Buil&ing and construction contracts 
see infra §§ 279-286. 


Contracts involving continuous acts 
see infra §§ 287-294. 

Railroad construction contracts see 
infra §§ 284-286. 


Railroad operating contracts see infra 
§§ 292-294. 


96. L’Engle v. Overstreet, 61 Fla. 
653, 55 S 381; Breeden v. Hopkins, 210 
App. Div. 412, 206 NYS 282. 


97. Anderson v. Neal _ Institutes 
©on oi Cale? 14 is Pani Gauche 
v. Metropolitan Bldg. Co., 125 La. 530, 
5S 578 Beck wv. Allison, 56°N-) Y. 
366, 15 AmR 430; Breeden v. Hopkins, 
210 App. Div. 412, 206 NYS 282. And 
see infra this section. 


[a] Rule applied.—A contract re- 
quiring defendant to prepare and fur- 
nish medicines and advertising litera- 
ture and give plaintiff the exclusive 
right to use the remedies can not be 
specifically enforced. Anderson v. 
Neal Institutes Co., 37 Cal. A. 174, 173 
IP Wes 


[b] 


Graham, 107 I11. 
64 Ill. A. 285 
624, 49 NE 7238, 40 LRA 


41 App. 


Enforcement held not uncer- 
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however, as prayed for, if necessary to protect the 
rights of the complainant in other proceedings.®4 


[§ 45] F. Enforcement Inconvenient or Diffi- 
The remedy of specific performance being 
a practical one,°® the relief is generally refused 
where enforcement of the contract would be difficult, 
impractical, or inconvenient.9? 
the foregoing®* relief will be denied if the determi- 
nation of whether the decree has been, or is being, 
properly obeyed would impose upon the court an 
amount of labor that would interfere with its duties 
to other suitors,?® and which in some instances 
would call for a degree of expert knowledge which 
neither the court nor its officers can be expected to 
Hence relief will be denied if enforce- 
ment of the contract would require the continuous 
direction and supervision of the court.? 


In accordance with 


The court, 


tain.—Specific performance to vendors 
of land against subscribers to a trust 
agreement will not be denied, merely 
because obligation of each subscriber 
is several and not joint and each sub- 
seriber is liable only to extent of his 
subscription; for, if any one sub- 
scriber complies with decree and pays 
his subseription, he would be entitled 
to his proportional interest in land. 
Welling v. Crosland, 129 S. C. 127, 123 
SE 776. 


98. See supra note 97. 


99. American Steel Foundries v. 
lauchilin,, 30 E (2a) s1387 batt 30, 
(2d) 139]; Edison Illum. Co. v. Eas- 
tern Pennsylvania Power Co., 253 Pa. 
457, 98 A 652, 654 [cit Cyc]; Culbert- 
son v. Albright, 29 Pa. Dist. 957, 959 


[cit Cyc]. And see cases infra this 
section. 
1. American Steel Foundries v. 


Laughlin, 30 ©. (2d)-137 [aff 30, k: 
(2d) 139]; De Rivafinoli v. Corsetti, 4 
Paige «CN: Y.)-'264, 2770525 Ami s5325 
Culbertson v. Albright, 29 Pa. Dist. 
957, 959 leit, Cyers 


“T am not aware that any officer of 
this court has that perfect knowledge 
of the Italian language, or possesses 
that exquisite sensibility in the auri- 
cular nerve which is necessary to un- 
derstand and to enjoy with a proper 
zest, the peculiar beauties of the 
Italian opera, so fascinating to the 
fashionable world. There might be 
some difficulty, therefore, even if the 
defendant was compelled to sing un- 
der the direction and in the presence 
of a master in chancery, in ascertain- 
ing whether he performed his engage- 
ment according to its spirit and in- 


tent,’”’ etc. De Rivafinoli v. Corsetti, 
supra. 
[a] Thus enforcement of assign- 


or’s agreement to join in application 
for reissue of patent will not be 
granted, when a great many broad 
claims are desired. American Steel 
Foundries v. Laughlin, 30 F. (2d) 137 
[aff 30 EF. (2d) 139]. 


2. American Steel 
Laughlin, 30 F. (2d) 137 [aff 30 F. 
(2d) 189]; Breeden v. Hopkins, 210 
App. Div. 412, 206 NYS 282; Doepke 
v. Alms, 16.Oh. A: 351; Conrad wv. 
O’Boyle, 51 Pa. Super. 467; Culbert- 
son v. Albright, 29 Pa. Dist. 957, 959 
[eit Cyc]. 

{a] Difficulties which confront 
court.—‘The mode, if undertaken, 
must be for the court first specifically 
to determine what shall be done, and 
when and how and then to enforce 
performance by attachment, as for 
contempt in case of alleged disobedi- 
ence. Then will arise, not only the 
question, whether there has been sub- 
stantial performance, and if found 


Foundries v. 
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however, may waive these considerations of incon- 
venience in exceptional instances, where to refuse 
a decree of specific performance would work a fla- 
Where the acts to be performed, 
although not numerous or complicated, are of such 
a kind, so dependent on the will or good faith of 
the contracting party that their proper performance 
cannot, in view of the ordinary motives governing 


grant injustice.* 


not, whether the defendant had any 
such excuse therefor as will exonerate 
him from the contempt charged, and 
in case of performance, but not in as 
beneficial a manner as adjudged, the 
compensation that should be made for 
the deficiency. It is obvious that the 
execution of contracts of this descrip- 
tion, under the supervision and con- 
trol of the court, would be found very 
difficult if not impracticable.” Beck 
v. Allison, 56 N. Y. 366, 370, 15 AmR 
430. 

[b] Thus a decree of specific per- 
formance will not be granted by a 
court of equity, where continual sup- 
ervision over personal acts of faith, 
and diligence and exercise of judg- 
ment in meeting and adjusting rela- 
tions to new conditions as they arise, 
will be required in order to make the 
performance effective. Doepke  v. 
Alms, 16 Oh. A. 351. 

{c] Drilling oil well.—Breeden Vv. 
Hopkins, 210 App. Diy. 412, 206 NYS 
282 


[ad] Contract to make repairs.— 
Beck v. Allison, 56 N. Y. 366, 15 AmR 
430. 


83. See infra § 290. 


4. Contracts for personal services 
see infra §§ 300-302. 

5. Fairness and reasonableness of 
contract as affecting specific perform- 
ance see infra §§ 126-134. 


Partial specific performance denied 
if inequitable see infra § 56 note 91. 

6. See supra § 2 note 8. 

7, U. S.—Savage v. Shields, 293 
Fed. 863; Merten v. Fertig, 281 Fed. 
908; Clarke v. Aiken, 276 Fed. 21 
{aff 265 Fed. 961]; Shubert v. Wood- 
ward, 167 Fed. 47, 92 CCA 509. 

Ala.—Gatewood v. Hughes, 214 Ala. 
674, 108 S 562; Cudd v. Wood, 205 Ala. 
682, 89 S 52; Boylan v. Wilson, 202 
Ala. 26, 79 S 364. 

Del.—Sharpley v. 
Ch 112) £32, A139. 
D. C.—Rawlings v. Collins, 36 App. 


Sharpley, 15 Del. 


72 
Fla.—McCaskill v. Dekle, 88 Fla. 


285, 102 S 252. 


Ill.—Stuckrath v. Briggs, 329° Ill. 
555, 161 NE 91; Booth v. Edwards, 
322 Tll. 489, 153 NE 677; Heyne v. 
Scheffauer, 321 Ill. 266, 151 NE 893; 
Raginsky v. Lawler, 313 Ill. 441, 145 
NE 189; Stephens v. Clark, 305 Ill. 
408, 137 NE 227; Miller v. Clark, 301 
Ill. 273, 133 NE 685; Andrews v. 
pho mrCust echo, 295 Ill. 109, 128 NB 
ioe 


Towa.—Anders v. Crowl, Iowa 229 
NW 744; Wilson v. Holub, 202 Iowa 
549, 210 NW 593, 58 ALR 646; Peter- 
son v. Higgins, 194 Iowa 759, 190 NW 
407; Elliott v. Loucks, 194 Iowa 64, 
187 NW 689; Nelson v. Robinson, 189 
Iowa 1076, 178 NW 416; Rourke v. 
Peterson, 187 Iowa 1155, 174 NW 945; 
Melson v. Ormsby, 169 Iowa 522, 151 
NW 817; Western Securities Co. v. 
Atlee, 168 Iowa 650, 151 NW 56; Web- 
ber v. Harter, 154 Iowa 317, 134 NW 
947; Ross v. Ross, 148 Iowa 729, 127 
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NW 1034; Wilson v. Larsen, 138 Iowa 
708, 116 NW 703. 


Kan.—Haston y. Citizens’ State 
Bank, 132 Kan. 767, 297 P 1061; Young 
v. Schwint, 108 Kan. 425, 195 P 614. 


Ky.—Rogers Bros. Coal Co. vi Day, 
222 Ky. 443, 1 SW (2d) 540; Glenn v. 
Lowther, 219 Ky. 383, 298 SW _ 947; 
Heydrick v. Dickey, 155 Ky. 222, 159 
SW 666 [den reh 154 Ky. 475, 157 
SW 915]; Bluegrass Realty Co. v. 


Shelton, 148 Ky. 666, 147 SW 33, 41 
LRANS 384. 
Mass.—Mulready v. Pheeny, 252 


Mass. 379, 148 NE 132; Breed v. Ber- 
enson, 216 Mass. 397, 103 NE 937. 


Mich.—Dysarz vy. Janczarek, 
Mich. 529, 213 NW 694. 


Minn.—Pike Rapids Power Co. v. 
Schwintek, 176 Minn. 324, 223 NW 
612; Louwagie v. Haney, 153 Minn. 
436, 190 NW 892; Bredeson y. Nicko- 
lay, 147 Minn. 304, 180 NW 547. 


Mo.—Hilgedick v. Nothstine, 316 
Mo. 333, 289 SW 939; Hargis v. Smith, 
178 SW 72; Ranck v. Wickwire, 255 
Mo. 42, 164 SW 460; Lemp Hunting, 
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etc., Club v. Cottle, 172 Mo. A. 574; 
156 SW 799; Lemp Hunting, etc., 
Club v. Hackmann, 172 Mo. A. 549, 


156 SW 791; Dazey v. Laurence, 153 
Mo. A, 435, 1384 SW 85. 


Nebr.—Wilson v. Bergmann, 112 
Nebr. 145, 198 NW 671; Edmiston v. 
Hupp, 98 Nebr. 84, 152 NW 296; Rice 
v. Lincoln, ete., R. Co., 88 Nebr. 307, 
129 NW 425. 

N. H.—Orestes y. Galanis, 78 N. H. 
514, 102 A 759. 


N. J—Lean v. Leeds, 92 N. J. Eq. 
455, 114 A 402; Elmora, etc., Co. v. 
Horwitz, 2 N. J. Mise. 694, 130 A 651 
[aff 98 N. J. Eq. 690, 130 A 655]. 


N. M.—Chaplin y. Korber Realty, 
29 N. M. 567, 224 P 396. 


N. Y.—Hammer v. Michael, 243 N. 
Y. 445, 154 NE 305; Stokes v. Stokes, 
155 N. Y. 581, 50 NE 342 (per Martin, 
J.); National Cash Register Co. v. 
Remington. Arms Co., 212 App. Div. 
343, 209 NYS 40 [rev 122 Misc. 234, 
202 NYS 691, and aff 242 N. Y. 99, 151 
NE 144]; Albany Heights Realty Co. 
v. Vogt, 182 App. Div. 736, 169 NYS 


1049; _Stitt v. Ward, 142 App. Div. 
626, 127 NYS 851; Giannini v. Fos- 
ter, 119 (Misc.#3435.196) NYS 9247: 
Northrup v. Scott, 85 Mise. 515, 148 
NYS 846; Globe Woolen Co. v. Utica 


Gas, ‘etc., Co., 75 Misc. 539, 186 NYS 
16 (rev on other grounds 151 App. 
Div. 184, 1386 NYS 24]; Biseman v. 
Josephthal, 71 Mise. 288, 128 NYS 
699; Levell, etc., Realty Co. v. Leg- 
gett, 184 NYS 163. 


Oh.—Naughton v. Morford-Wood 
Co., 90 Oh. St. 61, 106 NE 659; Chris- 
tenson y. Lo Paro, 32 Oh. A. 84, 167 
NE 607. 


Okl.—Hurst vy. Champion, 116 Okl. 
228, 244 P 419. # 


Pa.—McHale v. Reilly, 274 Pa. 175, 
117 A 912; Latta v. Hax, 219 Pa. 483, 
68 A 1016; Caton _v. Wellershouse, 
77 Pa. Super. 331; Hollis v. Bland, 62 
Pa. Super. 505. 


human conduct, 
acting under the compulsory process of the court, 
relief will be denied.* 

[§ 46] G. Enforcement Inequitable or Involving 
Hardship°—1. In General. 
equitable one,* specific performance of a contract 
is never decreed when its enforcement would be in- 
equitable or unconscionable,‘ or produce injustice 


§§ 45-46 


be expected of a defeated suitor 


The remedy being an 


Tex.—Simpson v. Green, (Commn. 
A.) 281 SW .375 [rev (Civ. A.) 212 
SW 263]; Bourland v. Huffhines, (Civ. 
A.) 269 SW 184 [aff (Commn. A.) 280 
SW 561]. 


Va.—Morris v. Harrop, 154 Va. 127, 
152 SE 343; Walker v. Henderson, 
151 Va. 913, 145 SE 311; Millman v. 
Swan, 141 Va. 312, 127 SE 166; Bar- 
nett v. Cloyd, 125 Va. 546, 100 SE 
674; Tazewell Coal, etc.,,Co. v. Gilles- 
pie, 113..Va. 134,-75 SH 157; “Clineh-~ 
field Coal Co. v. Clintwood Coal, etc., 
Co., 108 Va. 433, 62 SE 329. 


Wash.—Pasco Fruit Lands Co. v. 


Timmermann, 88 Wash. 112, 152 P 
675. 
W. Va.—Duncan y. Duncan, 104 W. 


Va. 600, 140 SE 689. 


Wyo.—Merrill v. Rocky Meuntain 
Cattle Co., 26 Wyo. 219, 181 P 964. 


[a] Other statements of rule.— 
(1) “It is never granted where to do 
so would be harsh, inequitable, con- 
trary to fairness, or against good 
conscience.” Chaplin v. Korber Real- 
ty, 29 N. M.-567, 224 P 396,-397. (2) 
Enforcement of a contract sought to 
be specifically enforced should be 
practical and equitable. Rundel_ v. 
Gordon, 92 Fla. 1110, 111 S 386. (3) 
Specific performance will not be ex- 
ercised in aid of unjust or dishonest 
conduct, but upon equitable consid- 
erations in view of all the circum- 
stances. Florimond Realty Co. v. 
Waye, (Mass.) 167 NE 635. (4) If en- 
forcement of the contract would be 
so burdensome and injurious to de- 
fendant that it could not have been 
reasonably intended by the parties 
as the effect of the agreement, it will 
not be specifically enforced. Rice v. 
Lincoln, ete., R. Co., 88 Nebr. 307, 129 
NW 425. (5) Where there are cir- 
cumstances appealing to the chancel- 
lor’s conscience, specific performance 
will be withheld. Morris y. Curtin, 
321 Ill. 462, 152 NE) 210. 


_[b] Unless strictly equitable and 
just specific performance of a con- 
tract will not be decreed. Shropshire 
v. Rainey, 150 Ga. 566, 104 SH 414; 
Potts v. Mathis, 149 Ga. 367, 100 SE 
110; Young v. Schwint, 108 Kan. 425, 
195 P 614; Fowler v. Marshall, 29 
Kan. 665; Powichrowski vy. Sicinski, 
139 Md. 376, 114 A 899; Edgecomb v. 
Edmonston, 257 Mass. 12, 153 NE 99. 


[ec] Unfair partition—A parol 
partition contract will not be specifi- 
cally enforced where the division 
claimed would be unfair. Sharpley v. 
Sharpley, 15 Del. Ch. 112, 132 A 139. 


[ad] Inconsistent defenses.—It is 
not inconsistent for a party sued for 
specific performance to defend on’ the 
ground that the agreement was a 
mere option and not a contract to 
purchase, and that, if the agreement 
was a contract, it was unenforceable 
because the deed tendered reserved a 
graveyard not mentioned in the con- 
tract. Bluegrass Realty Co. v. Shel- 
Sse on Ky. 666, 147 SW 33, 41 LRA 


[e] Contract entered into una 
mutual mistake or fraud.—(1) Where 
plaintiff, an attorney, honestly 


For later cases, developments and changes in the law see Annotations, same title and section number 
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thought he was given a claim, but in 
fact was only sought for advice as 
to what attorney would best be chos- 
en to prosecute the case, and plaintiff 
recommended defendant, and defend- 
ant was given the case by the client, 
Specific enforcement of a subsequent 
agreement between plaintiff and de- 
fendant to divide the fees, based on 
the assertion by plaintiff that he had 
been given the control of the case, 
there being no other consideration, 
as plaintiff was not to help, would be 
inequitable. Breed v. Berenson, 216 
Mass. 397, 103 NE 937. (2) Enforce- 
ability of contracts under mutual 
mistake generally see infra § 142. 
(3) Enforceability of contracts ob- 
ae by fraud.generally see infra 
0. 


{[f] Contract to prosecute ground- 
jess suit will not be enforced. Mul- 
ready v. Pheeny, 252 Mass. 379, 148 
NE 132. 


[g] Dilapidation of property.— 
The fact that the premises became 
dilapidated during.a delay on account 
of the purchaser’s claim that the ti- 
tle was not good does not excuse him 
from specific performance, in view of 
the fact that public records disclosed 
a perfect title and defendant had am- 
ple time to make search. Bock v. 
Koch, 99,N. J.. Eg. 359, 131 A 891. 


{h] No title in vendor.—Specific 
performance of a contract of pur- 
chase of land is properly denied to 
the vendor as inequitable, title not 
having been perfected in him, as re- 
quired by the contract, he being un- 
able to get a deed, which has been 
executed and left with a bank in an- 
other state, till he has paid eight hun- 
dred dollars under his option agree- 
ment. Rourke v. Peterson, 187 lowa 
1155, 174 NW 945. 


{i] Subjecting defendant to litiga- 
tion.—Specific performance will be re- 
fused whenever from any cause en- 
forcement would be inequitable and 
probably would involve defendant in 
litigation. McHale v. Reilly, 274 Pa. 
ADs LT AN O22: 


{j] Plaintiff corporation in hands 
of receiver.—Specific performance of 
a contract to convey land to a corpo- 
ration for consideration of shares 
of capital stock therein is not inequi- 
table, although the grantee had gone 
into ‘hands of receivers, where it was 
organized and officered largely by of- 
ficers of the grantor corporation, who 
by giving possession of the lands 
clothed grantee with apparent own- 
ership, creditors’ equities being 
stronger than those of minority 
stockholders of grantor corporation. 
People’s Trust Co. v. Consumers’ Ice, 
etc., Co., 283 Pa. 76, 128 A 723. 


[k] Misapprehension induced by 
plaintiff makes it inequitable specifi- 
cally to enforce contract, unless it 
can be granted on conditions that will 
obviate the inequity. Barnett v. 
Cloyd, 125 Va. 546, 100 SE 674. Mis- 
apprehension of defendant induced by 
plaintiff as affecting fairness of con- 
tract see infra § 127. 


[1] Mere inadequacy of considera- 
tion insufficient.—(1) The court in its 
discretion would not be authorized to 
deny specific performance because per- 
formance of the contract, independent 
of fraud, would result in hardship to 
defendant, there being no circum- 
stance other than alleged inadequacy 
of consideration constituting such 
hardship. Heyward v. Bradley, i79 
Fed. 325, 102 CCA 509. And see gen- 
erally infra §§ 122-125. (2) That dur- 
ing the term of defendant’s employ- 
ment by plaintiff, under a contract 
requiring him to assign to plaintiff 
any invention he should make during 
the continuance, or within ten years 
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after the termination, of the contract, 
he assigned to plaintiff inventions of a 
value equal to his wages, is no 
ground for not enforcing the provi- 
sion for assignment of subsequent in- 
ventions, since it was an implied con- 
dition of his contract that he should 
do his best. The value of his work 
to plaintiff had no bearing on any is- 
Sue raised. United Shoe Mach. Co. 
v. La Chapelle, 212 Mass. 467, 99 NE 
289, AnnCas1913D 715. 


[m] That party repents of his 
bargain does not make enforcement 
thereof inequitable, where the con- 
tract is fair in its terms and was not 
unfairly procured. Webber v. Har- 
ter, 154 Iowa 817, 134 NW 947. 


(n] Matters to be considered.— 
(1) The fact that a statute provides 
a complete remedy to a railroad in 
the event it and its vendor are unable 
to agree as to land to be taken for 
railroad purposes is a fact to be con- 
sidered in determining whether en- 
forcement of a contract would be in- 
equitable together with other evi- 
dence. Rice v. Lincoln, ete., R. Co., 
88 Nebr. 307, 129 NW 425. (2) All 
circumstances in evidence must be 
taken into consideration in determin- 
ing whether specific performance in a 
given .case would be_ inequitable. 
Simpson vy. Green, (Tex. Commn. A.) 
Sie 375 [rev- (Civ. A.) 212 -SW 


[o] Matter not to be considered. 
—In a suit for specific performance 
the court cannot be influenced by the 
consideration that an adverse decree 
might have a bad effect on defend- 
ant’s nervous system. Lean yv. Leeds, 
92 N. J. Eq. 455, 114 A 402. 


[p] That plaintiff has lost but lit- 
tle by defendant’s refusal to convey 
land as agreed, in and of itself, has 
no tendency to prove that it is in- 
equitable to compel defendant to con- 
vey. Orestes v. Galanis, 78 N. H. 514, 
102 A 759. 3 


[q] On offer to modify contract 
defendant’s financial and physical 
condition is not ground for denial of 
decree of enforcement. El Mora Dev. 
Co. v. Horwitz, 2 N. J. Misc. 694, 130 


A 651 [aff 98 N. J. Hq. 690, 180 A 
655]. 
fr] Bad bargain.—Courts of equi- 


ty will not refuse to enforce con- 
tracts, because in their judgment 
they are improvident, or because one 
party made a bad bargain, and they 
will not undertake to make contracts 
for the parties, or to revise them. 
Nelson v.. Robinson, 189 Iowa 1076, 
178 NW 416. 


{s] That sentimental considera- 
tions have made vendors reluctant to 
convey is no ground for denial of spe- 
cific performance. Mitchell v. Mutch, 
180 Iowa 1281, 164 NW 212. 


[t] Advantageous purchase.—Spe- 
cific performance will not be refused, 
because plaintiff has made an advan- 
tageous purchase of property which 
amply protected any business inter- 
est which might have been imperiled 
by failure to secure the land pur- 
chased from defendant. Hollis v. 
Bland, 62 Pa. Super. 505. 


[uJ] Other illustrations.—(1) 
Plaintiff's contract with residuary 
legatees to buy part of residuary es- 
tate will not be enforced where the 
executor with power of sale had pre- 
viously contracted to sell such prop- 
erty at a higher price after refusing 
plaintiff’s offer. Heyne v. Scheffauer, 
321 Ill. 266, 151 NE 893. (2) It would 
be inequitable to grant specific per- 
formance of a contract for the sale 
of seventy acres of land, making no 
reference to a graveyard thereon, by 
compelling the purchaser to accept a 
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deed reserving one acre constituting 
a private graveyard, and hence such 
relief will be denied. Bluegrass 
Realty Co. v. Shelton, 148 Ky. 666, 147 
SW 33, 41 LRANS 384. (3) Where a 
landowner sold specified land to a 
railroad company for a right of way 
at sixty dollars an acre and gave an 
option on what additional land the 
railroad might require for the same 
purpose at the same price and under 
subsequent demand of the railroad 
for additional land, a compliance of 
the landowner with the contract 
would compel him to convey a grove 
of timber and both of his granaries 
for sixty dollars an acre, and would 
bring the right of way within ten 
feet of his barn and within twelve 
feet of his house, it would be so in- 
equitable that equity will not deem 
the parties to have contemplated such 
a result and will not specifically en- 
force it. Rice v. Lincoln, etc., R. Co., 
88 Nebr. 307, 129 NW 425. (4) Al- 
though tenants failed to surrender 
possession at expiration of their 
term, a court of equity in the exercise 
of its discretion may deny specific 
performance of that covenant of the 
lease providing for surrender, where 
specific performance under ‘the cir- 
cumstances would be inequitable. 
Levell, ete., Realty Co. v. Leggett, 
184 NYS 163. (5) Plaintiff permit- 
ting his property to be sold on fore- 
closure before conveyance could not 
specifically enforce exchange of land, 
though defendant breached contract. 
Christenson v. Lo Paro, 32 Oh. A. 84, 
167 NE 607. 


{(v] Enforcement not inequitable. 
—(1) Specific performance of a land 
sale contract will not be denied as 
inequitable where defendant was ca- 
pable of making the contract and 
knew what she was doing when she 
signed it, and a fair price was to be 
paid for the land, and no reason ap- 
pears why the contract should not be 
enforced. Focke v. Havel, 110 Kan. 
690. 205 P 349. (2) Granting specific 
performance of flowage contract was 
not unconscionable or inequitable un- 
der the circumstances. Pike Rapids 
Power Co. v. Schwintek, 176 Minn. 
324, 223 NW 612. (3) Specific per- 
formance of a contract for sale of 
land is not to be denied as inequitable 
or burdensome because complainant 
misstated certain facts in the bill un- 
related to the contract sought to be 


enforced. Hollis v. Bland, 62 Pa. Su- 
per. 505. (4) Where a lessee for 
hunting and fishing purposés, al- 


though it took an absolute lease, had 
merely exercised its hunting and fish- 
ing rights and had not interfered 
with the use and cultivation of the 
land by the lessors, specific perform- 
ance of a covenant to renew would 
not be denied as inequitable in that 
plaintiff might use the land to the ex- 
clusion of defendant. Lemp Hunt- 
ing, etc., Club v. Cottle, 172 Mo. A. 
574, 156 SW 799; Lemp Hunting, etc., 
Club v. Hackmann, 172 Mo. A. 549, 
156 SW 791. (5) Where the value of 
the property at the time of the agree- 
ment was that fixed therein, specific 
performance of a contract to pur- 
chase a lot is not inequitable. Heller 
v. Baird, 191 Wis. 288, 210 NW 680. 
(6) Where the vendor conveyed a 
one-fifth interest in a state mining 
lease to the vendee, both signing the 
agreement, and the vendee delivered 
a writing providing that the vendor 
could elect or be required under cer- 
tain conditions to take back one half 
of such interest, enforcement of the 
contract was not inequitable. Grego- 
ry Co. v. Shapiro, 125 Minn. 81, 145 
NW 791. 

Necessity of affirmative showing of 


equities in favor of plaintiff see in- 
fra § 525. 
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or hardship,® or operate oppressively on? either par- 
sufficient ground for 
That the inequity aris- 


ty, even though there is no 
rescission?® or caneellation.*4 


8. U. S—Franklin Tel. Co. v. Har- 
risou, 145 Ul S))459, 112 ‘SCt 900, 36 
L. ed. 776; Willard v. Tayloe, 8 Wall. 
557, 19 L. ed. 501; Barr v. Carnahan, 
34 F. (2d) 759; Clarke v. Aiken, 276 
Fed. 21 [aff sub nom. Loewenthal v. 
Georgia Coast, etc., R. Co., 265 Fed. 
961]; Texas Co. v. Central Fuel Oil 
Co., 194 Fed. 1, 114 CCA 21. 

Ala.—Sanders v. Newton, 
335, 37 S 340, 1 AnnCas 267; 
v. Carlisle, 77 Ala. 339. 


Colo.—Hoehne Ditch Co. v. John 
Flood Ditch Co., 68 Colo. 531, 191 P 
108. 


140 Ala. 
Carlisle 


Ill.—Danberg v. Langman, 318 Ill. 
266, 149 NE 245; Miedema v. Worm- 
houdt, 288 Ill. 537, 123 NE 596; Franz 
v. Orton, 75 Ill. 100. 


Towa.—In re Creger, 198 Iowa 833, 
200 NW 332. 


Ky.—Rogers Bros. Coal Co. v. Day, 
222 Ky. 443, 1 SW (@d) 540; Lexing= 
ton, ete., R. Co. v. Williams, 183 Ky. 
343, 209 SW 59. 

Md.—Maryland Tel., .etc., Co.>v. 
Charles Simons Sons Co., 103 Md. 136, 
63 A 314, 115 AmSR 346. 


Mass.—Forman vy. Gadouas, 247 
Mass. 207, 142 NE 87. 

Mo.—Lemp Hunting, etc., Club v. 
Hackmann, 172 Mo. A. 549, 156 SW 


791. 


N. H.—Manchester Dairy System v. 
Hayward, 82 N. H. 193, 132 A 12. 


N. J.—J. A. Migel, Inc., v. Bachofen, 
96 N. J. Eq. 608, 126 A 396; Hummer 
We Buerk, 907N. J. eq. 97,5106. Ag T4ae: 
Bartley v. Lindabury, 89 N. J. Eq. 8, 
104 A 333; Plummer vy. Keppler, 26 
N. J. Eq. 481. 


N. Y.—Kleinberg v. Ratett, 252 N. 
Y. 236, 169 NE 289; National Cash 
Register Co. v. Remington Arms Co., 
212 App. Div. 3438, 209 NYS 40 [rev 
122 Mise. 234, 202 NYS 691; and! aff 
242 N. Y. 99, 151 NE 144]; Levell, etc., 
Realty Co. v. Leggett, 184 NYS 163. 


N. C.—Ramsay v. Gheen, 99 N. C. 
Zila (oy SHON ea 


Pa.—Rupniewski v. Miazga, 299 Pa. 
190, 149 A 1938; Humphrey vy. Brown, 
29t Pa. 58, 189 A 606; Welsh v. Ford, 
282 Pa. 96, 127 A 431. 


S. D.—Watters v. Ryan, 31S. D. 536, 
141 NW 359. : 


Va.—Barnett v. Cloyd, 125 Va. 546, 
100 SE 674. 

Wyo.—Merrill v. Rocky Mountain 
Cattle Co., 26 Wyo. 219, 181 P 964. 


ean Vv. Bute, [1916] 2° Ch. 


[a] Performance after plaintiff 
has obtained complete satisfaction.— 
Specific performance of an agreement 
to convey real estate in partial pay- 
ment of personal property purchased 
on conditional sale will be denied 
where plaintiff after receiving some 
payments retakes the property condi- 
tionally sold and is thereby reim- 
bursed for the entire debt, since to al- 
low performance would work unfairly 
and harshly upon the _ defendant. 
Sanders v. Newton, 140 Ala. 335, 37 S 
340, 1 AnnCas 267. 


[b] HIllustration.—Because of 
hardship to defendant, specific per- 
formance of a™contract to buy stock 
was not granted against buyer, a 
farmer, who, being unfamiliar with 
business methods, had waited until 
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after making contract before apply- 
ing for a loan on the stock to enable 
him to make cash payment, and had 
been unable ‘to secure it, part of the 
consideration being the buyer’s farm, 
his only means of livelihood, and 
stock having greatly depreciated in 
value since the date of the contract. 
Bartley v. Lindabury, 89 N. J. Eq. 8, 
104 A 333. 


[ec] Unknown presence of under- 
ground water warrants refusal of 
specific performance of a contract for 
the purchase of a lot, since great 
hardship would result. Kleinberg v. 
Ratett, 252 N. Y. 236, 169 NE 289. 


{d] Effect of British War Restric- 
tions Act of 1915.—A contract to lease 
for a long period of years at a fixed 
annual rental, plus payment by the 
tenant of taxes, insurance premiums, 
and repairs, premises as to which the 
War Restrictions Act (1915) § 1 subs 
2 prohibited the payment of any fine, 
premium, or other like sum in addi- 
tion to the rent, where neither party 
knew of the act or its effect at the 
time of the contract, since.it would do 
injustice to the lessor and give the 
tenant an advantage not bargained for 
in that the tenant would get back any 
sums paid in addition to rent from the 
lessor. Rees v. Bute, [1916] 2 Ch. 
64. 


[e] Mere inconvenience insuffi- 
cient.—(1) Where defendants, in or- 
der to convey title to plaintiffs under 
a contract for the sale of land, would 
be compelled to obtain title to main- 
tain the land in question under a con- 
tract with a third party at a price 
which would yield a profit of thirty- 
seven dollars and fifty cents an acre, 
specific performance would be decreed, 
defendants knowing, at the time of 
their contract with plaintiff, that it 
was necessary to obtain title in such 
manner. Miedema v. Wormhoudt, 288 
Tl. 537, 123 NE} 596: (2) The com- 
parative convenience or inconvenience 
of the parties concerned, apart from 
any considerations of misconduct or 
hardship, is not by itself a sufficient 
ground for refusing specific perform- 
ance of a contract. Hexter v. Pearce, 
[1900] 1 Ch. 341; Price v. Griffith, 21 
IBS le Teles ve 


[f{] Hardship not unconscionable. 
—In an action for specific perform- 
ance of a contract to purchase land 
where the purchaser received value, 
the mere fact that he was burdened 
with a large purchase money debt is 
not an unconscionable hardship. Ol- 
eon v. Rogness, 173 Iowa 331, 155 NW 


{[g] Hardship not shown.—(1) 
Forman v. Gadouas, 247 Mass. 207, 142 
NE 87. (2) Specific performance of 
a contract to purchase land to divide 
into city lots cannot be defeated on 
the ground that streets and all access 
had been closed by erection of build- 
ings across them, where there was ex- 
tant a decree requiring removal of 
the buildings. Cityco Realty Co. v. 
Friedenwald, 130 Md. 329, 100 A 374, 
(3) Specific performance of a con- 
tract to purchase land to divide into 
city lots cannot be defeated on ground 
that streets and all access had been 
closed by grading operations, where 
one street remained open, and defend- 
ant owned lands adjacent to those 
purchased, over which ingress and 
egress could have been provided. 
Cityco Realty Co. vy. Friedenwald, 
supra. (4) That under the act of 
1900 (Acts [1900] e¢ 207) lessees un- 
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es from provisions of the contract or the perform- 
ance thereof,!2 or from external facts or circum- 


der a renewal lease would be en- 
titled to redeem by paying the value 
of rent capitalized at six per cent. is 
not ground for denying specific per- 
formance of an agreement to renew, 
especially since increased rental 
might have been fixed because of the 
lessee’s right to redeem. King v. 
Prospect Point Fishing Club, 126 Md. 
213, 94 A 780. 


{h] Enforcement by disclosed 
principal. There is no injustice in 
compelling defendant to make a lease 
to plaintiff, where defendant at all 
times knew that the party in whose 
name the agreement was made repre- 
sented plaintiff, even if the principal’s 
credit standing and desirability may 
be vastly different from the agent’s. 
Lagumis v. Gerard, 116 Misc. 471, 190 
NYS 207. 


[i] Contingent liability on defend- 
ant resulting from his own act.— 
Where a vendor was bound to convey 
to purchaser under contract of sale, 
under which purchaser had right to 
pay whole amount at any time and de- 
mand a deed, an extension of a mort- 
gage thereafter procured by vendor 
without securing right to anticipate 
future payment, does not relieve ven- 
dor from his obligation to execute a 
deed on purchaser’s tender, either of 
full amount or of difference between 
mortgage and purchase price, in the 
event of mortgagee’s refusal to ac- 
cept payment before maturity, not- 
withstanding’ possible contingent lia- 
bility in such case resting on vendor. 
Himrod v. McFayden, 283 Pa. 103, 128 
A 733. 


[j] Possibility of hardship insuffi- 
cient.—Where a verbal contract to 
carry waters of plaintiff through de- 
fendant’s ditch for ninety-nine years 
was fully executed by performance 
for one year, that ditch might have to 
be enlarged is no defense to a suit 
for specific performance, no com- 
plaints from defendant or others that 
the ditch was incapable of carrying 
the waters without inconvenience 
having been made. Hoehne Ditch Co. 
v. John Flood Ditch Co., 68 Colo. 531, 
iLG)il 127 AK 


Decree so conditioned as to relieve 
parties from hardship see infra § 581. 


9. Iowa.—In re Creger, 198 Iowa 
833, 200 NW 332. 


Ky.—Rogers Bros. Coal Co. v. Day, 
222 Ky. 443, 1 SW (2d) 540; Lexing- 
ton, etc., R. Co. v. Williams, 183 Ky. 
343, 209 SW 59. 


Md.—Liggett Co. v. Rose, 152 Md. 
146, 136 A 651. 


Mass.—Forman vy. 
Mass. 207, 142 NE 87. 


N. Y.—Levell, etc., Realty Co. v. 
Leggett, 184 NYS i638. 

Tenn.—Caldwell v. Virginia F: & M. 
Ins. Co., 124 Tenn. 593, 139 SW 698. 


Va.—Walker v. Henderson, 151 Va. 
913, 1455SHhy3i1% 


10. Forman vy. Gadouas, 247 Mass. 
207, 142 NE 87; Kleinberg vy. Ratett, 
252 N. Y. 236, 169 NE 289. 


Rescission of contracts see Con- 
tracts §§ 620-691. 

11. Lexington, ete., R. Co. v. Wil- 
liams, 183 Ky. 343, 209 SW 59. 
' Grounds for cancellation of instru- 


ments see Cancellation of Instru- 
ments §§ 10-74. 


12. Bartley v. Lindabury, 89 N. J. 


Gadouas, 247 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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stances is immaterial.1® The harshness or oppres- 
sion which would entail sufficient ground to deny 
specific performance need not arise from fraud or 
mistake in the making of the contract.1+ The fore- 
going rules are nevertheless subject in their applica- 
tion to some limitations that arise out of the facts 
of particular cases.15 The rule has been said not 
to apply except where the consequences of enforce- 
ment cannot be deemed to have been contemplated 
by the parties when the contract was made.'* Hence 
hardship, fairly and voluntarily assumed as a part 
of the contract sought to be enforced, cannot pre- 
vail to stay a specific performance thereof.17 
the harshness which would result from the enforce- 
ment of the contract is the result of conduct of 
defendant, he is estopped from raising such matter 
as a defense.1§ 


Expense of eliminating incumbrance. The mere 
fact that it would be expensive for the vendor to 
eliminate an incumbrance against the property sold 
is no bar to specific performance.!® 


Danger to defendant’s life.2° It is a good defense 


Eq. 8, 104 A 333; Stokes v. Stokes, 155] (2) 
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Where | 


The existence of a sewage plant 
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ee performance by defendant would endanger his 
ress 


Exposure to criminal prosecution. That enforce- 
ment of the contract would expose defendant to 
criminal prosecution is sufficient to prevent specific 
performance,” 


Exposure to obloquy.?* That specific enforcement 
of the contract would expose defendant to obloquy 
is sufficient to bar relief.?4 


Who may raise objection. A purchaser cannot de- 
feat an action for specifie performance brought by 
a corporation on the ground that such enforcement 
will result in defeating the purpose for which the 
corporation was organized.?° 


[§ 47] 2. Balance of Convenience.2* An exten- 
sion** of the general rules aforesaid?® has developed 
in the rule that specific performance will not be de- 
creed when the injury to defendant would be far 
greater than the benefit which plaintiff might derive 
from that result.2® Thus specific performance will 
be refused when it would be of little or no benefit 


165 N. C. 211, 81 S 283. 


N. Y. 581, 50 NE 342 (per Martin, J.); 
Globe Woolen Co. v. Utica Gas, etc., 
Co., 75 Mise. 539, 136 NYS 16 [rev on 
other grounds 151 App. Div. 184, 136 
NYS 24]; Eiseman v. Josephthal, 71 
Mise. 288, 128 NYS 699; Stitt v. Ward, 
142 App. Div. 626, 127 NYS 351. 


Unfairness in contract as prevent- 
ing specific performance see infra §§ 
126-134. 


13. Bartley v. Lindabury, 89 N. J. 
Iq. 8, 104 A 338; Stokes v. Stokes, 
155 N. Y. 581, 50 NE 342 (per Martin, 
J.); Globe Woolen Co. v. Utica Gas, 
Sterol, io, MASC O39 .e1360 NYS (el6 
[rev on other grounds 151 App. Div. 
184, 136 NYS 24]; Eiseman v. Joseph- 
thal, 71 Misc. 288, 128 NYS 699. 


“Tt is a matter of no consequence 
whether the fact that it is inequitable 
arises from the performance of the 
contract itself or from circumstances 
connected with or surrounding it.” 
Stitt v. Ward, 142 App. Div. 626, 127 
NYS. 351, 354. 


14. Lexington, etc., Ry. Co. v. Wil- 
liams, 183 Ky. 343, 209 SW 59. 


15. Franklin Tel. Co. v. Harrison, 
PA5 WS: «459, 12 “SCt 900,736 L. ed. 
776. And see cases infra this section. 


16. Franklin Tel. Co. v. Harrison, 
145. U.S: 459, 12 SCt 900, 36 L. ed. 
776; Rutland Marble Co. v. Ripley, 
10: Wall. (U. S.)--839, 19 L. ed. 955; 
Rogers Bros. Coal Co. v. Day, 222 Ky. 
443, 1 SW (2d) 540. 


17. Moayon v. Moayon, 114 Ky. 855, 
712 SW 33, 24 KyL 1641, 102 AmSR 303, 
50 LRA 415; Donohue Realty Co. v. 
Waener, 154 Md. 588, 141 A 337; Yan- 
ko v. Goldberg, 101 N. J. Eq, 170, 
137 A 645; Morris v. Hisner, 96 N. J. 
Eq. 538,125 A 573; Bosch Magneto Co. 
v. Rushmore, 85 N. J. Eq. 938, 95 A 614. 


[a] Thus: (1) Where the as- 
signee of a contract to purchase land 
was well acquainted with the fact 
that an adjoining street was much 
traveled, and that there was a drive- 
way from the street over the curbing 
and sidewalk to a garage on neighbor- 
ing premises, and the contract was 
fairly procured, enforcement of the 
contract, resisted because the drive- 
way would be on the property sold if 
the street were abandoned and the 
property lines extended, would work 
no injustice or hardship. Morris v. 
Hisner, 96 N. J. Hq. 538, 125 A 573. 


near the property, known by the pur- 
chaser to be legal and permanent, is 
no defense to a demand for specific 
performance. J. T. Donohue Realty 
Co. v. Wagner, 154 Md. 588, 131 A 3387. 


{[b] That enforcement would ex- 
pose him to possible inconvenience of 
sharing his property or business with 
undesirable person (1) is not general- 
ly a defense. Moayon v. Moayon, 114 
Ky. 855, 72 SW 33, 24 KyL 1641, 102 
AmSR 303, 69 LRA 415 (as result of 
sale of an undivided interest purchas- 
er suing). (2) But where the diffi- 
culties with the cotenant were 
brought about by plaintiff vendor’s 
acts, the undesirability of the coten- 
ant may be sufficient to bar specific 
performance. Dech’s App., 57 Pa. 467 
(suggesting that undesirability of co- 
tenant alone might not bar specific 
performance). (3) Likewise, in a 
case where defendant agreed to sell 
stock to plaintiff, provided plaintiff did 
not sell those or other shares of the 
same corporation to persons hostile 
to defendant, a sale by plaintiff of 
shares to persons knowingly hostile 
to defendant will bar specific per- 
formance. Rigg v. Reading, etc., R. 
Cowe1glsPawZgos, 2430 2Ae 225 


18. Oklahoma Natural Gas Corp. v. 
Municipal Gas Co., 88 F. (2d) 444; 
Telegraphone Corp. v. Canadian Tel. 
Co., 103 Me. 444, 69 A 767.. 


[a] Thus a city which had 
breached its contract leasing a pipe 
line to a gas company by leasing the 
line to another company is estopped 
to assert the harshness of specific per- 
formance. * Oklahoma Natural Gas 
Corp. v. Municipal Gas Co., 38 F. (2d) 
444, 


19. Veters v. Walsh, 14 La. A. 323, 
124 § 687. 

20. Fairness or reasonableness of 
contract see supra §§ 126-134. 

21. Williamson v. Dils, 114 Ky. 
962, 72 SW 292, 24 KyL 1792. 

22. Hope v. Walter, [1900] 1 Ch. 
PASSA 

23. “Obloquy” 46 C. J. p 852. 

24. Hope v. Walter, [1900] 1 Ch. 


257 (where defendant purchased a 
brothel, neither he nor the vendor 
knowing the character of the prop- 
erty). 


25. Claremont College v. Riddle, 


[a] Reason for rule.——Such mat- 
ter affects the internal management 
of the corporation which is no con+ 
cern of the purchaser. Claremont 
ut se v. Riddle, 165 N.gGy 200 s815's. 
83. 


[b] Thus that a sale of the cor- 
poration’s property will prevent the 
conduct of a school by the trustees 
will not prevent specific performance. 
Claremont College v. Riddle, 165 N. C. 
201, 81 -SH) 283° 


26. Injunctions see Injunctions §§ 
64, 65 
27. Louis K. Liggett Co. v. Rose, 


152 Md. 146, 136 A 651, 660. 


“This rule is an extension of the 
equitable doctrine that specific per- 
formance of a contract will not be 
enforced if the result would be to 
impose great hardship on either par- 
ty. to it.” Shonisy K,, Risser Conc. 
Rose, supra. 


28. See supra § 46. 


29. Louis K. Liggett Co. v. Rose, 
supra; Smith v. Myers, 130 Md. 64, 
99 A 938; Linthicum vy. Washington, 
ete:;"R. Co.,, 124° Mds 268,92" A Size 
Penn Gas Coal Co. v. Greensboro Gas 
Co., 238 Pa. 97, 85 A 1093; Bochterle 
v. Saunders, 36 R. I. 39, 88 A 803; 
McChesney v. Smith, 105 S. C. 171, 
89 SE 639. 


[a] Enforcement of immaterial 
matter.—Where a contrac has been 
substantially performed, specific per- 
formance of an immaterial matter, in- 
flicting undue hardship on defendant 
without advantage to plaintiff, will 
not be enforced. Penn Gas Coal Co. 
v. Greensboro Gas Co., 238 Pa. 97, 85 
A 1093. 


[b] Removal of encroachment.— 
On facts showing that the necessary 
expense of removing the part of a 
house encroaching for eighteen inches 
upon a right of way thirty-three feet 
wide would be disproportionate to the 
practical benefit to complainant, it 
was held that a court of equity in its 
discretion would refuse to enforce de- 
fendant’s agreement to remove the en- 
croachment, but would leave com- 
plainant to his remedy at law. Boch- 
terle v. Saunders, 36 R. I. 39, 88 A 803. 


[ce] Other illustration.—An  un- 


executed agreement for a division of 
estate between the son of decedent 
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to plaintiff, and work serious injury to defendant,®° 
provided plaintiff has an adequate remedy at law.** 
The rule has been said to be restricted only to such 
cases where the relief prayed for would injure de- 
fendant to an extent wholly disproportionate to the 
benefit which might inure to plaintiff from such 


action.?? 


and the widow, enforcement of which 
would work great hardship to the son, 
while no injustice would be done the 
widow by remitting her to her orig- 
inal rights, will not be specifically en- 
forced. McChesney v. Smith, 105 S. 
Cy Lil 09 SB 639. 


30. U. S.—Clarke v. Aiken, 276 Fed. 
21 [aff 265 Fed. 961]; Leicester Piano 
Co. v. Front Royal, ete., Impr. Co., 
5d Med. 190, 5 COCA 60>" Shubert: v- 
Woodward, 167 Fed. 47, 92 CCA 509. 


Ala.—South;, ete., Rs Co. ve High- 
land Ave., ete., R. Co., 119 Ala. 105, 
24 S 114. 


Cal.—Herzog v. Atchison, ete., R. 
Co., 153 Cal. 496, 95 P 898, 17 LRANS 
428. 


T1l.—Chicago Sanitary Dist. v. Mar- 
tin, 227 Ill. 260, 81 NE 417, 10 AnnCas 
227 [aff 129 Tll. A. 308]. 


Ind.—Harter v. Morris, 72 Ind, A. 
189, 123 NEY 23, 719. 


23, 


Ky.—McCutcheon v. Rawleigh, 76 
SW 50, 25 KyL 549. 


Md.—Wadsworth v. Manning, 4 Md. 
DOF 

N. J.—Blake v. Flatley, 44 N. J. Eq. 
228, 10 A 158, 14 A 128, 6 AmSR 886; 
Society for Establishing Useful 
pe auceceures vy. Butler, 12 N. J. Eq: 
498. 


N. Y.—Miles v. Dover Furnace Iron 
Co., 125 N. Y. 294,26 NE 261. 


N. C.—Prater v. Miller, 10 N. C. 628. 


Eng.—Hexter v. Pearce, [1900] 1 
Ch. 341; London v. Nash, 3 Atk. 512, 
26 Reprint 1095, 1 Ves. 12, 27 Reprint 
859 (although the hardship was the 
result of defendant’s own acts; but 
it is said 'that the comparative con- 
venience or inconvenience of the par- 
ties is not by itself a sufficient ground 
for refusing specific performance). 


B. C.—Gross v. Wright, 67 DomLk 
163. 


i Ont.—Moore v. Imeson, 15 OntWWN 
Oe 


See also McTammany v. Munroe 
Organ Reed Co., 155 Mass. 88, 29 NE 
52 (where a license for a patent must, 
by terms of agreement, remain ineper- 
ative and useless to plaintiff, specific 
performance of the agreement to 
grant the license will not be decreed). 


“Tf to enforce specifically an agree- 
ment would do one party great injury 
and the other but comparatively little 
good, so that the result would be more 
spiteful than just, the chancellor will 
not require its execution.” McCut- 
cheon v. Rawleigh, 76 SW 50, 51, 25 
Kyl 549 [quot McDowell v. Biddison, 
120° Mai Is. 87 eA 752, 7561. 


[a] That costs of suit exceed price 
of land has been held a sufficient rea- 
son for refusing specific performance. 
Blake v. Flatley, 44 N. J. Eq. 228,10 A 
158, 14 A 128, 6 AmSR 886. 


[b] Other illustrations.——(1) 
Where a landowner conveyed land to 
railroad for a right of way, in con- 
sideration of an agreement to provide 
and maintain openings through an 
embankment, so as to permit passage 
of water to be used in the gultivation 
of rice, and it was found unprofitable 


; berger, Inc., 235 Fed. 542; 
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cumstances.*? 


to raise rice on the land, and the dam- 
age to the land in value for failure 
to provide passageways for water is 
only four hundred dollars, the land- 
owner is not entitled to specific per- 
formance, where it would cost the 
railroad in excess of three thousand 
dollars to construct such passage- 
ways. Clarke v. Aiken, 276 Fed. 21 
{aff sub nom. Loewenthal v. Georgia 
Coast, etc., R. Co., 265 Fed. 961]. (2) 
It would be an unwarranted exercise 
of powers of court to enforce specifi- 
cally an agreement requiring removal 
of a fifteen hundred dollar building to 
release a disputed fraction of a twelve 
dollar lot, instead of awarding com- 
pensation in damages. Smith v. Mey- 
ers, 130 Md. 64, 99 A 938... (38) In 
this case defendant agreed to convey 
so much of a tract as plaintiff should 
be able to pay for. After ten years’ 
possession plaintiff was able to pay 
for only a small fraction of the tract, 


which, if segregated, would cut off 
ninety acres from the rest of the 
tract. On this ground the relief was 


refused. Prater v. Miller, 10 N. C. 
628. (4) A lease of lower workings 
of a mine was refused, where it would 
be unprofitable to lessee and ruinous 
to the rest of the mine. Miles v. Dov- 
er Furnace Iron Co., 125 N. Y. 294, 26 
NE 261 [aff 53 Hun 632, 6 NYS 955]. 


31. Wadsworth v. Manning, 4 Md. 
59. 


Adequacy of remedy at law see 
supra §§ 7-10. 


32. Louis K. Liggett Co. v. Rose, 
152 Md. 146, 1386 A 651; Texas Co. v. 
u S. Asphalt Co., 140 Md. 350, 117 A 
79. 


33. Time of determining fairness 
or reasonableness of contract see 
infra § 130. 


34. U. S.—Willard v. Tayloe, 8 
Wall. 557, 19 L. ed. 501; Lindenberger 
Cold Storage, ete., Co. v. J. Linden- 
Garnett v. 
Macon, 10 F. Cas. No. 5,245, 2 Brock. 
185, 6 Call; (10 Va.) 308. 


Ala.—Daughdrill v. 
Ala. 424. 


Iowa.—In re Creger, 198 Iowa 833, 
200 NW 332; Nelson vy. Robinson, 189 
Iowa 1076, 178 NW 416; King v. Raab, 
123 Iowa 632, 99 NW 306. 


Kan.—Niquette y. Green, 
569, 106 P 270. 


Ky.—Lexington, ete., R. Co. vy. Wil- 
liams, 183 Ky. 343, 209 SW 59. 


Mass.—Richardson Shoe Mach. Co. 
v. Essex Mach. Co., 207 Mass. 219, 
93 NE 650. 


N. Y.—Anderson vy. Steinway & 
Sons, 221 N. Y. 639, 117 NE 575; Gott- 
helf v. Stranahan, 138 N. Y. 345, 34 NE 
286, 20 LRA 455; Bradford, etc. R. 
Co. v. New York, etc., R. Co., 123 N.Y. 
316, 25 NE 499, 11 LRA 116; Albany 
Heights Realty Co. v. Vogt, 182 App. 
Div. 736, 169 NYS 1049; Huntington 
v. Titus, 50 App. Div. 468, 64 NYS 58 
{aff 169 N. Y. 579, 61 NE 1135]; Finkel 
v. Kohn, 38 App. Div. 199, 56 NYS 
569; Fitzpatrick v. Dorland, 27 Hun 
291; Williams v. Eldred Refining Co., 
130 Misc. 721, 224 NYS 349; Hart v. 
Brown, 6 Misc. 238, 27 NYS 74; Quick 
v. Stuyvesant, 2 Paige 84. 


Edwards, 59 


81 Kan. 


[§§ 47-48 


[§ 48] 3. Subsequent Events or Change in Cir- 
Subsequent events or a change in 
conditions which the parties cannot reasonably be 
supposed to have had in mind when the contract was 
made, and which work a hardship to defendant, have 
frequently furnished a sufficient reason for refus- 
ing specific performance.** 


On the other hand, spe- 


N. C.—Love v. Cobb, 63 N. C. 324. 


S. -D——Wattersinve Ryan, sia. wb: 
536, 141 NW 359 [cit Cyc]. 


Tenn.—Hudson vy. King, 2 Heisk. 
0. 


Tex.—Bergstedt v. Bender, (Commn. 
App.) 222 SW 547 [rev (Civ. App.) 
187 SW 735]. 


Va.—Tazewell Coal, ete., Co. v. Gil- 
lespie, 113 Va. 184, 114 Va. 141, 75 
SE 757 [eit Cyc]; Newberry ov. 
French, 98 Va. 479, 36 SE 519; Booten 
v. Scheffer, 21 Gratt. (62 Va.) 474. 


W. Va.—Dyer v. Duffy, 39 W. Va. 
148, 19 SE 540, 24 LRA 339. 


See Waters v. Howard, 8 Gill (Md.) 
262 (altered conditions making specific 
performance impractical bars relief 
where plaintiff has received more than 
the equivalent of what was promised 
Ae ey a deceased under the latter’s 
will). 


“Where by reason of circumstances 
which have intervened between the 
making of the contract and the bring- 
ing of the action, the enforcement of 
the equitable remedy would be in- 
equitable and produce results not 
within the intent or understanding of 
the parties when the bargain was 
made, and there has been no inexcusa- 
ble laches, or inattention by the party 
resisting performance in not foresee- 
ing and providing for contingencies 
which have subsequently arisen, the 
court may well refuse to specifically 
enforce the contract and will leave the 
party to his legal remedy.’”’ Gotthelf 
v. Stranahan, 138 N. Y. 345, 34 NE 
286, 20 LRA 455 [quot Anderson v. 
Steinway, 178 App. Div. 507, 165 NYS 
608 (aff 221 IN. ¥o639, 147 NE 5b75)ae 


[a] Leading case.—Willard v. Tay- 
loe, 8 Wall. (U. S.) 557, 19 L. ed. 501. 


[b] War.—The effect of the war 
on a newly organized English corpo- 
ration having German stockholders is 
such that a court of equity would not 
decree specific performance of a con- 
tract by defendants to convey their 
property and business to such corpora- 
tion. Lindenberger Cold Storage, 
etc., Co. v. J. Lindenberger, Inec., 235 
Fed. 542. 


{[c] Subsequent zoning ordinance 
making property useless to vendee.— 
(1) Where, after the execution of a 
contract for the sale of real estate to 
be used for business purposes, which 
provided for a conveyance free and 
clear of all restrictions not mentioned 
in the contract, the local legislature 
passed a resolution creating the dis- 
trict in which the property was locat- 
ed into a residential district, equity 
should not grant specific performance 
where the passage of the resolution 
was not anticipated and plaintiff knew 
of the purpose for which the land was 
being purchased. Anderson v. Stein- 
way, 178 App. Div. 507, 165 NYS 608 
Lait 221) IN. \¥9 6295. ITZ VNE 5.75) Go) 
Enactment of ordinances prohibiting 
filling stations to be erected on the 
land makes it inequitable to require 
the purchaser to take property desired 
solely for a filling station. Williams 
v. Eldred Refining Co., 180 Misc. 721, 
224 NYS 349. 


[d] Possible subsequent litigation. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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cific performance of the contract will not be refused 
because of difficulties or hardships caused by sub- 
sequent events or changed circumstances where these 


—Where, after the execution of a 
contract for the sale of land for busi- 
ness purposes a zoning ordinance was 
enacted restricting the land to resi- 
dential purposes, the vendor is not 
entitled to specific performance on the 
ground of the unconstitutionality of 
the restriction, since if compelled to 
accept the title the vendee would be 
exposed to possible litigation. An- 
derson v. Steinway, 178 App. Div. 507, 
UGS ENY S608 Paitu220eNee Y.. 629, 117 
NE 575]. 


[e] Permission to use property for 
particular purpose revoked.— Where 
purchaser closed a contract, relying 
on’ permission of board of appeals to 
use the property for a desired purpose, 
and in later certiorari proceedings the 
board was held to have no authority to 
grant such permission, specific per- 
formance against him would not be 
decreed. Albany Heights Realty Co. 
Vaso? 182 App. Div. 7386, 169 NYS 


{f] Absence of change in circum- 
stances at time of decree.—Executors 
contracted to convey real estate to a 
purchaser. Before the time for the 
delivery of the deed, a third person 
brought an action for the partition of 
the real estate, and filed a lis pendens 
and a verified complaint, averring that 
the deed and will under which the tes- 
tator claimed title were procured by 
fraud and undue influence. The ac- 
tion was dismissed, but before the 
expiration of the time for an appeal 
the third person brought a second ac- 
tion on the same grounds, which re- 
sulted in final judgment on the merits 
against him. Thereafter the purchas- 
er sued the executors for specific per- 
formance. It was held that, as equity 
renders judgment according to the 
situation at the time of the trial, 
specific performance should be de- 
creed, it not appearing that any change 
had occurred in the property or the 
Situation of the parties which would 
render the same inequitable. Whalen 
v. Stuart, 123 App. Div. 446, 108 NYS 
355 [rev 194 N. Y. 495, 87 NE 819 re- 
versed on grounds that contract was 
terminated by plaintiff’s assignor]. 


{g] Illustrations.—(1) Where a 
lease contained an option to purchase 
after several years, and the city made 
an improvement assessing for special 
benefits greatly enhancing the value, 
equity, within its discretion, should 
refuse specific performance, requiring 
grantor to give a warranty deed free 
from assessments, as inequitable, but 
should permit grantor to make deed, 
leaving purchaser to pay assessments. 
Nelson v. Robinson, 189 Iowa 1076, 
178 NW 416. (2) Contract for sale 
of land to be conveyed upon termina- 
tion of litigation, the purchaser in 
the meantime to have possession with- 
out paying interest or taxes, is so 
inequitable as to justify the conclu- 
sion that a speedy termination of the 
litigation was anticipated, and the 
hardship resulting from a delay in its 
termination not contemplated by the 
parties justified a denial of specific 
performance. Watters v. Ryan, 31 8. 
D. 536, 141 NW 359. (3) Complain- 
ant and defendant, being in com- 
petition in the sale of shoe machinery 
with another company which con- 
trolled at least ninety-eight per cent 
of all the shoe machines in the United 
States, and having developed a cutting 
press for dieing uppers for boots and 
shoes, contracted that each should pay 
one-half of the expenses incurred in 
making an experimental machine, and 
any other machines which they should 
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mutually agree on, and the cost of ob- 
taining patents, and that each should 
own an undivided half interest in the 
machines, patents, etc., and that nei- 
ther could dispose of or make use of 
his half interest without the written 
consent of the other company. De- 
fendant, having obtained an assign- 
ment of the patent on the machine in 
question from the inventor, refused to 
assign a half interest therein to com- 
plainant, after the company with 
which both were in previous competi- 
tion had acquired a controlling in- 
terest in complainant’s stock. It was 
held that complainant could not, un- 
der such circumstances, enforce 
specific performance of the contract, 
as the change in the control of com- 
plainant would cause the agreement 
to operate in a manner different from 
what was present in the minds of the 
parties when it was made. Richard- 
son Shoe Mach. Co. v. Essex Mach. 
Co., 207 Mass. 219, 98 NE 650. (4) 
When plaintiff contracted to advance 
to defendant money to enable him to 
carry out construction contracts with 
a city, plaintiff represented himself 
to be, and defendant supposed that he 
was, a man of large means; but plain- 
tiff repeatedly failed to advance the 
amount agreed upon, and it appeared 
that he had comparatively no financial 
standing. During the work the par- 
ties became hostile, plaintiff even re- 
fusing to open defendant’s letters as 
to the contract. Plaintiff also insist- 
ed upon being reinibursed for the 
money advanced, from the certificates 
received from the city during the 
progress of the work, when the con- 
tract required him to hold such cer- 
tificates, until the completion and 
auditing of the construction contract, 
for the purpose of raising funds to 
carry on such contract. The amount 
due plaintiff for advancements, after 
the deduction of proper credits, was 
not large, and defendants offered to 
deposit the certificates received from 
the city to their joint account until 
the construction contracts were com- 
pleted. It was held, in view of the 
changed conditions of the parties, that 
equity would not specifically compel 
defendant to deliver the city’s certifi- 
cates to plaintiff before the construc- 
tion contracts were completed, even 
though the contract with plaintiff re- 
quired him to do so. Pratt v. McCoy, 
128 La. 570, 54S 1012. (5) "'Wherea 
woman who had a considerable ex- 
pectancy contracted to sell her home- 
stead, worth nearly five thousand dol- 
lars, for fifteen hundred dollars, the 
purchaser agreeing that she might oc- 
cupy it rent free for life, and that he 
should pay taxes, it was held that, 
where the woman died before the con- 
tract was executed, specific perform- 
ance as against the devisee of the 
homestead will be denied, and the pur- 
chaser left to his remedy at law, for, 
while the contract may have been fair 
at its inception, death rendered its en- 
forcement inequitable. Bergstedt v. 
Bender, (Tex. Commn. App.) 222 SW 
547 [rev (Civ. App.) 187 SW 735]. (6) 
A covenant in a deed to open a street 
through the grantor’s land adjoining 
the lot conveyed will not be specifical- 
ly enforced where it appears that at 
the time the deed was made, the other 
lots could easily have been sold at 
good prices, while, at the time the 
covenant was to be performed, there 
was no sale at all for them, and it 
would cost about three times as much 
to open the street as the grantee paid 
for his lot. Hart v. Brown, 6 Misc. 
Crna MIN Ys. (7) Conveyance 
postponed until suit against vendor 
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were or should have been within the contemplation 


of the parties as possible contingencies when they 
entered upon the 


contract.*® Where neither party is 


should be terminated; suit lasted fif- 
teen years, expenses of the property 
meanwhile nearly equaling the con- 
tract price and the land trebling in 
value. Fitzpatrick v. Dorland, 27 
Hun (N. Y.) 291. (8) Grant by 
town on condition that grantee build 
and repair a certain way; after one 
hundred and twenty-five years, to 
comply with condition would practi- 
cally amount to confiscation of de- 
fendant’s property. Huntington v. 
Titus, 50 App. Div. 468, 64 NYS 58 [aff 
LOSING) Yaw oo, 61) UN ill 35) Co) Arce 
sessment for street improvements laid 
upon the land after the contract; de- 
fendant not bound to covenant against 
it.) Gotthelf vy. “Stranahan, 138 IN. ye 
345, 34 NE 286, 20 LRA 455. (10) An 
agreement to make advances to a 
railroad, its failure to meet operating 
expenses not contemplated by the par- 
ties. Bradford, etc., R. Co. v. New’ 
Mork, etc... R- Co. 23 Neyo ioe OnINeks 
499, 11 LRA 116. (11) Necessity of 
paving street in a town where there 
were no pavements at the time of the 


contract. King v. Raab, 123 Iowa 632, 
99 NW 306. 
{h] Depreciation of currency.—(1) 


Where payment did not become due 
until the currency was wholly worth- 
less, specific performance was re- 
fused. Daughdrill v. Edwards, 59 Ala. 
424. (2) An option to purchase in 
a lease made in 1854 was accepted in 
1864, and payment tendered in legal 
tender notes which had been intro- 
duced into the currency meanwhile 
and were greatly depreciated. Specific 
performance was decreed only on con- 
dition of payment in coin. Willard v. 
Tayloe, 8 Wall. (U. S.) 557, 19 L. ed. 
501. (3) Depreciation of currency 
as affecting fairness or reasonableness 
of contract see infra § 130. 


Restrictions as defects in title war- 
ranting rejection thereof by purchas- 
er see Vendor and Purchaser 39 Cye 
1499. 


35. Froehlich v. K. W. W. Holding 
Co.,, LLG: Misc. 2755/°09.0 ON YS: 324 lath 
192. .NYS..925]; Ino re, Dunbar,) 61 -Pa. 
Super. 216. 


[a] Laws enacted after contract 
but pending at time of contract.—(1) 
All contracts for the purchase of land 
are presumed executed with reference 
to existing laws and subject to modi- 
fication, and that a purchaser is not 
relieved from performance because of 
Housing L. (1920) ce 942-953, when 
such legislation was being discussed 
at the time of purchase. Froehlich v. 
K. W. W. Holding \Co., 116 Mise. 275, 
190 NYS 324 [aff 192 NYS 925]. (2) 
After contract to purchase land, the 
passage of a statute providing a new 
rule of evidence making rent pre- 
sumptively unreasonable, if greater 
than it was one year before, affects no 
substantive right, and does not war- 
rant refusal to perform. Froehlich v. 
K. W:..W. Holding Co.,: supra. (3) 
Changes in the statute, affecting land- 
lord’s remedies against tenant, are 
not ground for purchaser’s abrogation 
of the contract, and will not prevent 
specific performance. Froehlich v. K. 
W. W. Holding Co., supra. 


{[b] Other illustration.—Where a 
daughter, in anticipation of confine- 
ment, agrees in writing to sell her real 
estate to her father for an amount 
reasonably equal to the value of the 
land, and the father agrees to pay the 
purchase money in installments, upon 
the subsequént death of the daughter 
and her child, her husband as ad- 
ministrator may force the father to 
specifically perform the contract, and 
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at fault in the matter, the changed circumstances 
must directly affect the subject matter of the con- 
tract before the hardship caused thereby will be 
held to excuse specific performance,*®® so that spe- 
cifie performance will not be denied where the hard- 
ship to defendant is caused by changed circumstane- 


3 


es affecting some collateral matter.** 


Mere change in defendant’s financial circumstances 
is not such a circumstance as justifies a denial of 


specific performance.** 


Change in value.*® 


it is no defense that the husband may 
have failed to support his wife or con- 
tribute to her necessities, or that the 
contract of sale changed the course of 
descent so as to defeat the expecta- 
tions of the daughter’s collateral 
heirs. In re Dunbar, 51 Pa. Super. 
216. 

36. 
320, 128 

37. 


Biggs v. Steinway, 229 N. Y. 


NE 211. 
Biggs v. Steinway, supra. 


[a] Zoning ordinance affecting ad- 
joining land.—Where defendant, de- 
siring to erect a business building 
upon certain land in part owned by 
plaintiffs and in part by a third per- 
son, contracted for purchase with 
each of such parties, the premises to 
be conveyed in fee free of all in- 
ecumbrances, and after the execution 
of the contract a zoning ordinance 
was adopted by the city wherein the 
property was situated, prohibiting the 
erection of such business building on 
the property owned by the third par- 
ty, such fact did not excuse defendant 
from performance of his contract with 
plaintiffs, and a suit for specific per- 
formance would lie. Biggs v. Stein- 
way, 229 N. Y. 320, 128 NE 211 [rev 
191 App: Div. 526, 182 NYS 101 (dist 
Anderson v. Steinway, 221 N. Y. 639, 
117 NE 575) 1]. 


38. Elmora Dev. Co. v. Horwitz, 
CaN pds) MISE O94, 130A. God | faites 
N. J. Eq. 690, 130 A 655]; Strasbourg- 
er v. Hesu Realty Co., 198 App. Div. 
805, 191 NYS 133. 


[a] Mere financial reverses are not 
ground for denying specific perform- 
ance. Elmora Dev. Co. v. Horwitz, 
aeei 651 [aff 98 N. J. Eq. 690, 130 A 
655]. 


[b] Inability of defendant to pro- 
cure loan to finance the purchase is no 
sufficient ground for denying specific 
performance. Strashourger v. Hesu 
Realty Co., 198 App. Div. 805,191 NYS 
133 (where there was no evidence of 
impairment of defendant’s financial 
condition). 


39. As affecting fairness of con- 
tract see infra § 130. 


40. See infra notes 41, 42. 


Change resulting from delay in 
plaintiff’s performance see infra § 391. 


eg Cal.—Wheat v. Thomas, 287 P 


Ill.—Compton v, Weber, 296 Ill. 412, 
129 NE 764. 


— 


Mere change in the value of 
the property,*® such as its increase*! or decrease,*” 
does not render inequitable the enforcement of a 
contract of sale; nor does any hardship resulting 
from such change in value warrant refusal of a 
decree,t® where a reasonable price was named in 
the contract*+ and in the absence of fraud or bad 
faith in the inception of the contract,*® and so the 

mere fact that specific performance of the contract | 
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ance.#§ 


Kan.—Greenwood v. Greenwood, 
96 Kan. 591, 152 P 657 [aff on reh 97 
Kan 380; elb5 VPs SOT Niguiette sey. 
Green, 81 Kan. 569, 106 P 270. 


Ky.—Gates v. Shannon, 200 Ky. 
387, 250 SW V9 


Mich.—Stout v. Porritt, 250 Mich. 
13, 229 NW 409; Wexler v. Poe, 245 
Mich. 442, 222 NW 715; -Stauch v. 
Daniels, 240 Mich. 295, 215 NW 311; 
Baller v. Spivack, 213 Mich. 436, 182 
NW 70; Kerwin Mach. Co. v. Baker, 
199 Mich. 122, 165 NW 625; Ogoo- 
shevitz v. Arnold, 197. Mich. 203, 163 
NW 946 [mod on other grounds 197 
Mich. 203, 165 NW 633]; Nowicki v. 
Kopelezak, 195 Mich. 678, 162 NW 


a 


S. D.—Rausch v. Hanson, 26 S. D. 
273, 128 NW 611. 


Wis.—Dingman v. Hillberry, 159 
Wis. 170, 149 NW. 761. 


[a] Increase due partly to efforts 
of vendee in working farm purchased. 
—Dingman v. Hillberry, 159 Wis. 170, 
149 NW 761. 


42. Anderson v. Bills, 335 Ill. 524, 
167 NE 864; Allen v. Hayes, 309 Ill. 
374, 141 NE 188; Tuttle v. King, 181 
Iowa 288, 164 NW 616. 


[a] That value of property fluctu- 
ated, pending his premature suit for 
purchase money, does not relieve pur- 
chaser from performance of land sale 
contract. Nass v. Munzing, 100 N. 
J. Eq. 421, 136 A 344 [aff 101 N. J. Eq. 
798, 188 A 922]. 


43. Stauch v. Daniels, 240 Mich. 
295, 215 NW 341. 


44. Wheat v. Thomas, 209 Cal. 
306, 287 P 102; Rausch v. Hanson, 26 
S. D. 273, 128 NW 611. 


45. Stauch v. Daniels, 240 Mich. 
295, 215 NW 3144: 


46. Great Lakes, etc., Transp. Co. 
v. Scranton Coal Co., 239 Fed. 603, 
152 CCA 437. . 


[a] War changes which result in 
a great demand for defendant's ships 
which were under contract for the 
shipment of plaintiff’s coal so as to 
make possible great profits for de- 


‘fendant if the ships could be released 


from the contract. Great Lakes, etc., 
Transp. Co. v. Scranton Coal Co., 239 
Fed. 608, 152 CCA 4387. 


47. In re Creger, 198 I 
anos g owa 833, 200 


[a] Effect of waiver of value 
above agreed price.—Plaintiff is not 


[§ 49] 4. Performance 
As an application of the rules aforesaid®® specific 
performance is usually refused where enforcement 
of the contract would result in a forfeiture;*? but 
the liability to a forfeiture is no defense where it 
results from defendant’s own acts or defaults sub- 
sequent to the contract.°? 


[§§ 48-49 


would deprive defendant of large profits which he 
might otherwise make is not a bar to enforcement 
if the contract was fair and not improvident.*® 
However, a considerable rise in value of corporate 
stock due to the accumulation of a surplus which the 
parties had not contemplated and which was ex- 
pected would be distributed as dividends is sufficient 
to prevent the specific performance of an agreement 
for the sale of such stock.*7 
fendant of alterations to be made in premises leased 
has increased does not prevent specific perform- 


That the cost to de- 


Involving Forfeiture.*® 


entitled to enforcement of an option 
to purchase bank stock at par, it ap- 
pearing that stock had advanced much 
beyond par, though the _ plaintiff 
waived his right to anything above 
par the only methods of reducing the 
stock to par value being beyond. the 
jurisdiction of court. In re Creger, 
198 Iowa 833, 200 NW 332. 


48. F. B. Norman Co. v. Du Pont 
eae 12 Del. Ch. 155, 108 A 
743. 

49. As affecting reasonableness or 
fairness of contract see infra § 166. 


50. See supra § 46. 


51. Sease v. Cleveland Co-opera- 
tive Stove, etc., Foundry Co., 141 Mo. 
488, 42 SW 1084; Lasar v. Baldridge, 
32 Mo. A. 362; Oil Creek R. Co. v. 
Atlanticn etes, -R.sCo. 5iePasy 6bse Bal 
Vv. Milliken, 31-R. 1.\36, 76 A %89;-3% 
LRANS 623, AnnCas1912B 30; Pea- 
cock v. Penson, 11 Beav. 355, 14 Jur. 
bt8, 18 L. J./Ch.-57,. 50 Reprint’ 854. 
Faine v. Brown [cit Ramsden v. Hyl- 
ton, 2 Ves. 304, 307, 22 Reprint 196]. 


[a] Reconveyance on breach of 
condition subsequent.—Specific per- 
formance will not be granted to en- 
force a provision in a deed for re- 
conveyance on the breach of a condi- 
tion to use the land conveyed for a 
blacksmith and_wheelwright shop, 
since that would amount to decree- 
ing a forfeiture. Ball v. Milliken, 31 
Re Fo 363° 16. AS89537 se tA NS worse 
AnnC€as1912B 30. 


_ Injunction against breach see In- 
junctions § 301. 


52. Telegraphone Corp. vy. Canadi- 
an_Telegraphone Co., 103 Me. 444, 69 A 
767; Helling v. Lunley, 3 De G. & J. 
493, 60 EngCh 383, 44 Reprint 1358. 


[a]. Contract as to patents and 
patent rights.—Plaintiff assigned a 
patent right to defendant, and re- 
ceived therefor twenty-five thousand 
dollars in cash and one hundred and 
five thousand dollars in notes, and 
also retained a beneficial interest in 
the development of the patent by an 
agreement that it should receive 
twenty per cent of the capital stock 
of defendant. It was also agreed 
that defendant should raise a work- 
ing capital of fifty thousand dollars 
or give plaintiff thirty-four per cent 
of its capital stock and the resulting 
control. On defendant’s failure to 
perform either of these agreements 
on or before the times specified in the 
contract, it was agreed that plaintiff 
should repossess the patent right, and 


for later cases, developments and changes in the law see Annotations, same title and section number 


$§ 50-51] 


[§ 50] 5. Enforcement Resulting in Breach of 
Trust.®? The court will not grant a decree for spe- 
cific performance where to do so would be to assist 
in a breach of trust or official duty, or 


of trust funds.>4 


[§ 51] 6. Injustice to Third Persons®>—a. In Gen- 
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a perversion 
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ties to the contract may properly be considered by 
the court in determining whether the contract should 
be specifically enforced®* even where such rights be- 
come vested after the contract is made.*7 


Acecord- 


ingly, specific performance of a contract may be 


eral. The rights of third persons who are not par- 


it was also agreed that time should 
be of the essence of the contract. 
Defendant failed to perform the 
agreements within the times speci- 
fied, and plaintiff brought a bill in 
equity to compel defendant to spe- 


cifically perform the contract by 
transferring the patent right to 
plaintiff. It was held that the lia- 


bility to any forfeiture either of the 
patent right or of the consideration 
paid for it was not the necessary re- 
sult of the contract when originally 
made, but arose from the subsequent 
default of defendant, and that any 
apparent hardship on defendant aris- 
ing from its failure to perform its 
agreements must be presumed to 
have been in the contemplation of the 
parties as the direct result of such 
default by defendant, and be deemed 
an insufficient cause for refusing spe- 
cific performance of the contract. 
Telegraphone Corp. Vv. Canadian 
Roy erophene Co.,.103 Me. 444, 69 A 
OM 


53. Fairness of contracts of trus- 
tees or others in fiduciary relation 
see infra § 134. 


54. UU. S.—McDuffee v. Heston- 
ville, ete., R. Co., 162 Fed. 36, 89 CCA 
76 [rev 158 Fed. 827]. 


Ga.—Bagwell Bagwell, 72 Ga. 
92. 


Ill.—Tamm v. Lavalle, 


Ky.—Cyrus v. Holbrook, 
3800, 32 KyL 466. 


N. J.—Durkin v. Connelly, 84 N. J. 
Hq. 66, 92 A 906. 


Or.—Deitz v. Stephenson, 
DO Gu Vom Ose 


S. U.—Shannon vy. Freeman, 117 8. 
Cc. 480, 109 SE 406. 


Wis.—Rodman y. Rodman, 112 Wis. 
378, 88 NW 218. 


[a] What constitutes breach of 
trust.—(1) That purchaser from 
trustee was indebted to him does not 
prevent specific performance at the 
instance of the purchaser who was 
good for the debt and where such 
debt had not entered into the contract. 
Warren v. Goodloe, 230 Ky. 514, 20 
SW (2d) 278. (2) Nor does the fact 
that the purchaser had previously 
worked for the trustee prevent spe- 
cific performance. Warren v. Good- 
loe, supra. (3) What constitutes 
breach of trust generally see Trusts 
39 Cye 290 et seq. 


[b] Partners.—(1) A contract to 
apply the individual assets of a part- 
ner of an insolvent firm to firm debts 
instead of individual debts will not 
be specifically enforced. Bagwell Vv. 
Bagwell, 72 Ga. 92. (2) Duties be- 
tween partners see Partnership 8$§ 
209-288. 


[c] Corporate officers.—(1) A 
contract tending to disregard of his 
duty by the officer of a corporation 
will not be spécifically enforced. 
Rodman v. Rodman, 112 Wis. 378, 88 
NW 218. (2) Duties of corporate 
officers see Corporations §§ 1866-1947. 

[a] rusts.—(1) <A contract made 
by one to whom the legal title of a 
patent had been conveyed in trust 
for himself and others named, with- 


[58 C. J.—57] 


Ve 


92 Ill. 263. 
106 SW 


bi e@xr: 


- 


out power to sell, by which as trus- 
tee he agreed to sell and convey the 
patent, could not be specifically en- 
forced even as to his own equitable 
interest by the purchaser, who was 
charged with notice of the trust and 
its limited character and of the rights 
of the other joint owners thereunder 
which would be destroyed by such 
sale. McDuffee v. Hestonville, etc., 
Pass.) R. Co. 162) Med.'36, 89 CCA 76 
[rev 158 Fed. 827]. (2) Duties of 
trustees see Trusts 39 Cyc 290 et seq. 


[e] Executors.—(1) Where the 
beneficiaries are not parties to the 
bill, equity will not decree specific 
performance of an executrix’s con- 
tract to sell land, when such action 
would, in effect, be forcing her to in- 
vest twenty-four thousand dollars of 
trust funds in a second mortgage on 
land on which only sixteen thousand 
dollars can be raised in the market 
on first mortgage. Durkin v. Con- 
nelly, 84 N. J. Hq. 66, 92 A 906. (2) 
Duties of executors see Executors and 
Administrators §§ 886-401 and cross 
references thereunder. 


[f] Trust not breached.—Although 
a conveyance in trust to sell the land 
at public or private sale provided that 
at least one-third of the price must 
be paid in cash, where a contract of 
sale by the trustee, not requiring pay- 
ment of one-third in cash, also al- 
lowed the purchaser to pay all cash, 
and in his suit for specific perform- 
ance he offers to do so, specific per- 
formance will not be denied. Shan- 
non v. Freeman, 117 S. C. 480, 109 SH 
406. 


55. Enforcement of contracts in 
fraud of third persons see infra § 


56. Cal—Owens v. McNally, 113 


Cal. 444, 45 P 710, 33 LRA 369. 


Fla.—Seaboard Oil Co. v. Donovan, 
99 Fla. 1296, 128 S 821. 


Iowa.—Anders v. Crowl, 210 Iowa 
469, 229 NW 744; Elliott v. Loucks, 
194 Iowa 64, 187 NW 689. 


Kan.—McGregor v. Farmers’ State 
Bank, 114 Kan?’ 356, 219 P 520. 


Me.—Marston vy. Humphrey, 24 Me. 
Dios 


Mass.—Curran v. Holyoke Water 
Power Co., 116 Mass. 90. 


Mich.—Rathbone v. Groh, 137 Mich. 
373, 100 NW 588; Eames v. Eames, 
16 Mich. 348. 


Mo.—-Brevator 
558, 85 SW: 527. 

N. J.—Johnson v. Hubbell, 10 N. J. 
Eq. 332, 66 AmD 773. 


N. Y.—Heabky v. Healy, 55 App. Div. 
315, 66 NYS 927, 8°-NYAnnCas_ 325 
[aff 31 Misc. 636, 66 NYS 82 and aff 
L66 IND 2 624, 60 IN 1112, rearg den 
167 N. Y. 572, 60 NE 1112]; Goddard 
v. The American Queen, 44 App. Div. 
454, 61 NYS 133 [rev 27 Misc. 482, 59 
NYS 46]; Gall v. Gall, 64 Hun 600, 
19 NYS 332, 29 AbbNCas 19 [aff 138 
N. Y. 675, 34 NE 515]. 


Pa.—Patterson v. Martz, 
874, 34 AmD 474. 


57. See cases infra note 68. 
58. Elliott y. Loucks, 194 Iowa 64, 


v. Creech, 186 Mo. 


8 Watts 


denied when result would be inequitable,®* harsh,®® 


187 NW 689; Rathbone v. Groh, 137 
Mich. 373, 100 NW 588; Boothe v. Mur- 
dock, 132 Mich. 608, 94 NW 177; 
Johnson v. Hubbell, 10 N. J. Eq. 332, 
66 AmD 773. 


[a] Secret trust as against third 
party.—The interest which a third 
party may have against the specific 
performance of a contract may pre- 
clude the execution of it, as between 
trustees and cestui que trust; as, 
where an insolvent tenant made over 
his lease to another, who treated for 
a renewal under a secret agreement, 
in trust for the original tenant. 
Featherstonhaugh v. Fenwick, 17 Ves. 
Jr. 298, 313, 11 Rev. Rep. 77, 34 Re- 
print 115 [cit O’Herlihy v. Hedges, 1 
Sch. & Lef. 123]. 


59. U. S.—Barr v. Carnahan, 34 F. 
(2d) 759. 


Ala.—Bishop v. Alabama Farm 
Bureau Cotton Assoc., 215 Ala. 388, 
110 S 711; Carlisle v. Carlisle, 77 Ala. 
Soe 

Cal.—Owens v. McNally, 113 Cal. 
444, 45 P 710, 33 LRA 369. 


Fla.—Seaboard Oil Co. v. Donovan, 
$9 Fla. 1296, 128 S 821. 


Ill.—Franz v. Orton, 75 Ill. 100. 


lowa.—Healy Hohn, 157 Iowa 
375, 138 NW 551. 


Kan.—McGregor v. Farmers’ State 
Bank, 114 Kan. 356, 219 P 520. 


Md.—Maryland Tel., etc. Co. v. 
Chas. Simons Sons Co., 103 Md. 136, 
63 A 314, 115 AmSR 346. 


Mass.—Curran v. Holyoke Water 
Power Co., 116 Mass. 90. 


Mo.——-McGinness v. Brodrick, 
SW 420; Brevator v. Creech, 
Mo. 558, 85 SW 527. 


N. Y.—Goddard v. The American 
Queen, 44 App. Div. 454, 61 NYS 133 
[rev 27 Misc. 482, 59 NYS 46]. 


Wash.—In re Arland, 131 Wash. 
297, 230 PRP 157;" Carnation Lumber; 
6tc., Co. Ve Lolt Land <Co,., Lose Washes 
633, 27> P3315). Bernard (ve Benson, 
58 Wash, 191, 108 P 439, 137 AmSR 
1051. 

[a] Superior equities —(1) Equi- 
ties of testator’s childless widow, to 
whom he bequeathed one third of the 
estate in violation of a contract with 
his first wife, of which the widow had 
no knowledge when she married him, 
to make a will giving all his property 
at the first wife’s death to their chil- 
dren, to whom he did devise the en- 
tire remainder, held superior to the 
children’s equities in such third, as 
she would have been entitled thereto 
under Remington Comp. St. § 1341, 
had the testator died intestate, leav- 
ing the children by her, while the will 
provided for in the contract would 
have been avoided under § 1399 by the 
second marriage, preventing specific 


Vv. 


192 
186 


performance. In re Arland, 131 
Wash. 297, 230 P 157. (2) Where 
vendee has at least constructive 


knowledge that the vendor holds title 
merely as security for a loan, specific 
performance of a contract to convey 
will be denied. Franz v. Orton, 75 
OO; 


[b] Enforcement not injurious to 
third person.—Specific performance of 
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oppressive,®°° unfair,®! or unjust®? as to innocent 
third persons, although the interests of such per- 
sons acerued after the contract was concluded, 
as, for example, where specific performance would 
result in compelling defendant to violate a prior 
contract with such third person;®* but if the hard- 
ship to such third person is brought about by his 
ignoring of the rights of the plaintiff which have been 
brought to his attention, then specific performance 


will not be denied.®® 


an option to purchase land, mills, and 
machinery, property having been 
damaged by fire, will not be denied 
the holder, claiming insurance money, 
on the ground that the company own- 
ing property in the neighborhood, not 
a party to the contract, will be dam- 
aged because plaintiff may not oper- 
ate the mills since the court cannot 
assume that the plaintiff will not 
operate the mills. Carnation Lum- 
ber, etc, Co. v. Tolt Land Co., 103 
Wash. 633, 175 P 331. 


{e] Possible litigation.— W here 
the contract to convey land, all. sub- 
ject to a mortgage and including the 
homestead, was not signed by the 
wife and upon request she refused to 
sign the same, and subsequently the 
land was sold to others who _ pur- 
chased in good faith, specific perform- 
ance of the contract was properly re- 
fused on the ground that it might be 
detrimental to the interests of the 
wife and lead her into litigation. 
Healy v. Hohn, 157 Iowa 375, 138 NW 
551. 


{[d] Injury to third person must be 


proved and not left to inference. 
Goddard v. The American Queen, 44 
App. Div. 454, 61 NYS 133. 

60. Owens v. McNally, 113 Cal. 
444, 45 P 710, 33 LRA 369; Sea- 
board Oil Co. vy. Donovan, 99 Fla. 
1296, 128 S 821; McGregor v. Far- 
mers’ State Bank, 114 Kan. 356, 
219 9P +5203) In re; Orland; 131 ,.Wash. 


297, 230 P 157; Bernard.v. Benson, 
58 Wash. 191, 108 P 439, 137 AmSR 
1051. 


61. McGregor v. Farmers’ State 
Bank, 114 Kan. 356, 219 P 520; Walker 


~woenderson,, diol "Val 913 145 9Sh 
811. 
62. Cal.—Owens v. McNally, 113 


Cal. 444, 45 P 710, 33 LRA 369. 


Fla.—Seaboard Oil Co. v. Donovan, 
99 Fla. 1296, 128 S 821. 


Kan.—McGregor v. Farmers’ State 
Bank, 114 Kan. 356, 219. P 520, 


Mich,—Hames v. Eames, 16 Mich. 
8. 


N. Y.—Healy v. Healy, 55 App. Div. 
3L5,, 66) NYS 927.8 NY Annas ~325 
[aff 31 Misc. 636, 66 NYS 82, and aff 
166 N. Y. 624, 60 NE 1112, rearg den 
LCT Nee Yeo 92 6ORN ED Lito Galle vi 
Gall, 64 Hun 600, 19 NYS 332, 29 Abb 
Re LO [atioe:3.8 Ney 6 CO ye Oa NE 


Wash.—In re Arland, 131 Wash. 
297, 230 P 157; Bernard v. Benson, 
epee 191, 108 P 439, 137 AmSR 


Sask.—Milestone v. Moose Jaw, 1 
Sask. L. 440. 


[a] Heir deprived of share in es- 
tate does not preclude specific per- 
formance.—In an action for specifie 
performance of contract to leave prop- 
erty at death to one who had lived 
with decedents, the fact that one of 
the heirs will be deprived of plain- 
tiff's portion of the estate to which 
she would otherwise be entitled does 
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not prevent the enforcement of the 
contract on the ground that it will 
result in injustice. Barrett v. Miner, 
119 Mise. 230, 196 NYS 175. 


{b] Children born after contract 
to devise to adopted child.—(1) If 
the agreement is to devise the greater 
part of his estate, the contract will 
not be specifically enforced as against 
children born to deceased. Gall v. 
Gall, 64 Hun 600, 19 NYS 332, 29 Abb 
NCas 19 [aff 138 N. Y. 675, 34 NE 
515J. (2) On the other hand, spe- 
cific performance of a contract of 
adoption providing that the adopted 
child should have a share of an own 
child in the adopter’s estate will not 
be denied on the ground that it is un- 
just to innocent third parties, where 
such an enforcement does not dimin- 
ish the dower interest of the widow 
in the adopter’s estate, and the other 
minor children of the adopter re- 
ceived what they would be entitled 
to under the law of descent, were 
plaintiff a sister in blood, instead of 
by adoption. Headly v. Healy, 55 App. 
Dring owl bye. HG) INNES Oras 
325 [aff 31 Misc. 636, 66 NYS 82, and 
aff'166 N. Y. 624, 60 NE 1112, rearg 
den 167_N. Y. 592, 60 NE 1112]. 


[ec] Imperfect right of third per- 
son of which plaintiff had knowledge. 
—One purchasing subject to certain 
encumbrances, although these in law 
can only have conveyance subject 


yee Eames v. Eames, 16 Mich. 
63. Cal.—Owens v. McNally, 113 


Cal. 444, 45 P 710, 33 LRA 369. 


Kan.—McGregor v. Farmers’ State 
Bank, 114 Kan. 356, 219 P 520. 3 


A ages acca v. Humphrey, 24 Me. 


Mass.—Curran v. Holyoke Water 
Power Co., 116 Mass. 90. 


Ont.—Lee v. Gundy, 15 OntWWN 292. 


[a] Rights of married women.— 
(1) <A contract to devise all of the 
promisor’s property will not be en- 
forced, where promisor subsequently 
married, the wife having no notice of 
the contract. Owens v. McNally, 113 
Cal. 444, 45 P 710, 38 LRA 369 (spe- 
cific performance of contracts to de- 
vise generally see infra §§ 308-313). 
(2) The subsequent marriage of one 
holding legal title to land subject to 
be divested upon his failure to sup- 
port the grantor prevents, specific per- 
formance as to the wife having no 
knowledge of such equity. Marston 
v. Humphrey, 24 Me. 513. 


[b] Rights of creditors.—Marston 
v. Humphrey, 24 Me. 513. 


64. Michigan Sugar Co. v. Falken- 
hagen, 243 Mich. 698, 220 NW 760; 
Cromwell v. American Bible Society, 
202 App. Div. 625, 195 NYS 217; Stitt 
yee 142 App. Div. 626, 127 NYS 


[a] Thus (1) complainant was 
not entitled to the specific perform- 
ance of a contract for the placing of 
complainant’s advertising in street 
cars, where the decree, if granted, 


[§ 52] b. Vendor’s Prior Contract.°° 
ance with the rules aforesaid®? defendant vendovr’s. 
prior unexecuted contract of sale to_a third party 
has been held to be a defense,°* in some instances 
performance of the prior contract having been re- 
fused as against a subsequent purchaser from the 
same vendor where conduct of the prior purchaser 
was responsible for the subsequent purchaser’s ac- 
quisition of the title. 


8 NYAnnCas | 


[§§ 51-52 


In accord- 


69 


would compel defendant to violate an- 
other contract previously made, 
which he desired to carry out, not- 
withstanding to do so would operate 
to his pecuniary loss. Stitt v. Ward, 
142 -App.. Div. 626,.127 NYS 351. (2)i 
If defendant contracted to deliver 
sugar beets raised on the same acre- 
age to plaintiff and another, plain- 
tiff would not be entitled to specific 
performance. Michigan Sugar Co. v. 
Falkenhagen, 243 Mich. 698, 220 NW. 
760. 


{[b] Restrictive covenant.—A con- 
tract for the sale of a dwelling house, 
contemplating the use thereof by the 
purchaser for other than residential 
purposes, will not be specifically en- 
forced, where such use would be vio- 
lative of restrictive covenant. Crom- 
well v. American Bible Soc., 202 App. 
Div. 625, 195 NYS 22:7. 


Vendor’s prior contract see infra § 


65. Louis K. Liggett Co. v. Rose, 
supra. 
[a] Thus specific performance of 


a contract to lease may be had by 
prospective lessees against subse- 
quent lessees with notice, notwith- 
standing some inconvenience to the 
latter. Louis K. Liggett Co. v. Rose, 
152 Md. 146, 136 A 651. 


66. Vender’s prior contract as ren- 
dering performance impossible see 
supra § 41. 

67. See supra § 51. 

68 U. S.—Barr v. Carnahan. 34 F. 
(2a) 759. But see Howe v. Howe, 


etc., Ball Bearing Co., 154 Fed. 820, 
83 CCA 536 (where defendant’s prior 
agreement to convey a part of the 
property, a patent, to one not a party 
to the suit was held no defense since 
the decree could not affect the rights 
of such absent third party). 


igor oe ee v. Gilbert, 39 Miss. 


Mo.—Gallaher v. Hunter, 5 Mo. 507.. 


ween H.—Abbott v. Baldwin, 61 N. H. 


Pa.—Maguire v. Heraty, 163 Pa. 381, 
30 A 151, 43 AmSR 800; Patterson v. 
Martz, 8 Watts 374, 34 AmD 474, 


[a] Prior oral contract.—Patter- 
son _v. Martz, 8 Watts (Pa.) 374, 34 
AmD 474 (laches by vendee in case). 


[b] Prior vendee’s improvements 
on land.—Where a purchaser of land 
under a contract had made extensive 
improvements on the property, the re- 
fusal of ‘the court to enforce spe- 
cifically a contract for the purchase 
of the land, executed subsequent to 
the original contract under which the 
purchaser had made extensive im- 
provements, is not erroneous. Barr 
v. Carnahan, 34 F. (2d) 759. 


69. Henry v. Adkins, (Mo. 
W 264, f cotta 


[a] MTlustrationWhere vendors 
of land subsequently sold to other 
buyers who were made parties in the 
first buyers’ suit for specific perform- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 


§§ 53-54] 


[§ 53] 7. Detriment to Public.7° 
the contract, although not illegal, 
detrimental to the public welfare is often a ground 
for refusing its enforcement in equity.?! 

[§ 54] H. Enforcing Partial Performance??—1., 
Ordinarily, unless the court can decree 
specific performance as to the whole of a contract, 
it will not interfere to enforce any part of it;7* so 


In General. 


ance, but, before such sale, plaintiffs 
had been given an opportunity to ac- 
quire the title, and refused, knowing 
others were waiting to buy, they were 
not entitled to a decree for transfer, 
the second buyers having made valu- 
able improvements acting. on_ the 
strength of plaintiffs’ refusal. Hen- 
ry v. Adkins, (Mo.) 194 SW 264. 


70. Cross references: 


Ee aeretion of court see supra §§ 13- 
te 


Enforcement of: 


Contracts against public policy see 
intray §.cl5iie 


Illegal contracts see infra § 157. 
Railroad: 
eoueimuction contracts see infra § 


Operating contracts see infra § 292. 


71. U.S.—Seaboard Air Line R. Co. 
v. Atlanta, etc., R. Co., 35 F. (2d) 609 
[cert den 281 U. S. 737, 50 SCt 333, 
74 L. ed. 1152]. 


Iowa.—Palo Alto Co. v. Harrison, 
68 Iowa 81, 20 NW 16. 


Md.—Ryan v. McLane, 91 Md. 175, 
46 A 438, 50 LRA 501, 80 AmSR 438. 


Mass.——McManuyus v. Boston, 171 
Mass. 152, 50 NE 607. 
Mich.—Detroit Lubricator Co. v. 


Lavigne, 151 Mich. 650, 115 NW 988. 


Oh.—-Medina County Farmers’ Tel. 
oe v. Medina Tel. Co., 12 OhNPNS 
Gy 


Or.—Ford v. Oregon Electric R. Co., 
60 Or. 278, 117 P 809, 36 LRANS 358, 
AnnCas1914A 280. 


Pa.—Foll’s App., 
AmR 671. 


‘Wis.—Kendall v. Frey, 74 Wis. 26, 
42 NW 466, 17 AmSR 118. 


[a] Concentration of bank stock 
im one person.—HEnforcement of a 
contract concentrating the majority 
of stock of a national bank in the 
hands of one person is detrimental 
to depositors and the public. Foll’s 
App., 91 Pa. 434, 36 AmR 671. 


[b] Erection of public building on 
specified lot—(1i) A contract by a 
vendee city to erect a city hall on the 
lot conveyed will not be specifically 
enforced since a court of equity will 
not control the discretion of the mu- 
nicipal council in such a matter as 
the,proper location of a public build- 
ing. Kendall v. Frey, 74 Wis. 26, 42 
NW 466, 17 AmSR 118. (2) But the 
fact that plaintiff, anticipating that 
a certain lot would be required for 
city purposes, bought it and then re- 
sold it to the city for nearly twice 
what it cost, but still at a price not 
exorbitant, does not show that en- 
forcement of the contract would op- 
erate as a fraud on the public. Mc- 
Manus v. Boston, 171 Mass. 152, 50 
NE 607. 


72. Requiring acceptance of part 
performance see infra § 408 et seq. 


73. U. S.—Ross vy.’ Union Pac. R. 
Co., 20 F. Cas. No. 12,080, Woodw. 
26. 


91 Pa. 434, 36 


Ala.—Tombigbee “Valley R. Co. v. 
Fairford Lumber Co., 155 Ala. 575, 47 
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The fact that 
is nevertheless 


S 88. 

Cal.—Beal v. United Properties Co., 
46 Cal. A. 287, 189 P 346. 

N. J.—Young Lock Nut Co. v. 
Brownley Mfg. Co., (Ch.) 34 A 947. 


Ohio.—Hayman vy. Campbell, 2 Ohio 
NPNS 213. 


Or.—Deitz v. 
596, 95 P 8038. 


Pa.—Bannerot v. Davidson, 226 Pa. 
287, 75 A 417. 


Ss. D.—Stenson v. Elfmann, 29 S. 
D. 59, 185 NW 694. 


Tex.—Burnett v. 
A.) 158 SW 800. 


Sask. Wellwood v. Haw, 2 Sask. 
Te. 23: 


Stephenson, 51 Or. 


Mitchell, (Civ. 


[a] Creation of private way.— 
Where three adjoining landowners 
agree in writing, not recorded, to cre- 
ate a private way across the extreme 
ends of their lots, and one of them 
subsequently sells his lot without no- 
tice of the agreement to the pur- 
chaser, who refuses to be bound by 
it, equity will not enforce the con- 
tract as between the other two own- 
ers. Bannerot v. Davidson, 226 Pa. 
287, 75 A 417. 


{b] Part favorable to plaintiff.— 
The court cannot decree that the por- 
tion only of a contract which is favor- 
able to plaintiff may be enforced. 
Beal v. United Properties Co., 46 Cal. 
As 280;5, 189° PB 346) (contract of cor- 
poration to issue to plaintiff first 
mortgage bonds secured by a deed of 
trust covering all of its property and 
as further security to deposit the 
personal property with a trustee). 


{c] Purchase of waterworks by 
city.—A city is not entitled to insist 
that a water supply contract shall 
be specifically enforced by a convey- 
ance of the waterworks to it, and at 
the same time to repudiate an agree- 
ment that, in the event of the com- 
pletion of the waterworks before the 
claim of another to a part of the wa- 
ter supply had been released or ex- 
tinguished, the city should be entitled 
to retain out of the purchase price 
a certain sum until a decision of the 
highest state court adverse to such 
claim, or the delivery of a release 
thereof, or an abandonment of a canal 
by the one claiming the right to the 
water, and demand an additional de- 
duction. Jersey City v. Flynn, 74 N. 
J. Bq. 104, 70 A 497 [mod 76 N. J. Eq. 
607, 76 A 3]. 


74. Roller v. Weigle, 49 App. (D. 
C.) 102, 261 Fed. 250; Texas Auto Co. 
v. Arbetter, (Tex. Civ. A.) 1 SW (2d) 
334. 

[a] Rule applied to: (1) Con- 
tract for sale of a piece of land in 
its entirety, not binding on the own- 
ers of certain interests. Affrime v. 
Mandel, 267 Pa. 3887, 111 A 255. (2) 
Contract for sale of realty owned by 
four tenants in common, two of whom 
were minors, duly executed by guard- 
jan of minors subject to approval of 
orphans’ court. Brown y. Power, 263 
Pa. 287, 106 A 539. (3) Contract for 
the sale of nine hundred and fifty 
acres of land, unenforceable as to 
three hundred and fifty acres because 
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if an essential part of the contract cannot be spe- 
cifically enforced, specific performance will not be 
granted as te the remainder,’* nor will equity as a 
general rule enforce a part of a contract unless it 
can be separated from the rest thereof without chang- 
ing the contract in any essential particular.7> How- 
ever, where it is impossible to afford specific per- 
formance of an entire contract, there may, under ap- 


the price was not stated. Blackman 
Vip brine) iin Colo 13. 20am So anmance) 
Contract of two adjoining landowners 
for the division of land used in com- 
mon aS a way and to give access to 
a pier, indefinite as to division of the 
land at the pier as failing to decide 
on a boundary which should be drawn 
around land to be held in common at 
the pier. Texas Co. v. U. S. Asphalt 
Refining Co., 140 Md. 350, 117 A 879. 


(5) Contract to purchase certain 
land, fixtures, and a stock of mer- 
chandise, not definite and complete 


as to the price of the stock of mer- 
chandise. Orenstein v. Kahn, 13 Del. 
Ch. 376, 119 A 444 [rev 12 Del. Ch. 
344, 114 A 165]. (6) Paper, drawn 
up as a contract of sale of houses, 
for real estate and lumber at a spec- 
ified price and goods at a price de- 
terminable by invoice, incomplete as 
to the stock of goods. Hermann v. 
Goddard, 82. W. Va. 520, 96 SE 792. 
(7) Option for the purchase of land 
granted by a number of coéwners 
requiring the optioneé as part of the 
consideration to build a tobacco: re- 
drying plant on the land. Hudson v. 
Cozart, 179 N. C. 247, 102 SH 278. 


[b] Personal services.—Relative 
to whether there can be specific per- 
formance of the part of a contract 
that defendant should transfer to 
plaintiff part of the stock of a corpo- 
ration, all of which was to be bought 
by defendant, the provision requiring 
the personal services of plaintiff, the 
only one with practical experience in 
the business, aS managing director 
and secretary-treasurer, is an essen- 
tial part of the contract. Roller v. 
Weleles 49 App. (D. C.) 102, 261 Fed. 


[c] Contract of husband and wife, 
invalid as to wife.—(1) Even though 
the husband joins in an executory 
contract of sale by his wife of her 
general real estate, if the contract is 
one which she has no power to make. 
See Husband and Wife § 357. (2) 
Specific performance thereof cannot 
be enforced against the husband as to 
his interest in the land. Parks v. 
Barrowman,- 83 Ind. 561; Gwin v. 
Smurr, 101 Mo. 550, 14 SW 781. 


75. U. S.—Weeks v. Pratt, 43 F. 
(2d) 53 [cert den 282 U. S. 892 mem, 
51 SCt 106 mem, 75 L. ed. 786 mem]. 


Colo.—Riverside Land, etc., Co. v. 
Sawyer, 24 Colo. A. 442, 184 P1011. 


Mich.—Palmer  v. Pokorny, 217 
Mich. 284, 186 NW 505. 
N. Y.—Meyer v. Kauffmann, 105 


Misc. 512, 173 NYS 601. 


Ohio.—Hayman v. Campbell, 2 Ohio 
NPNS 213. 


[a] TIllustration.—An oral con- 
tract to transfer, or enter into an 
agreement to transfer, an irrigation 
plant, after which the vendor is to 
take water from an irrigation dis- 
trict to be formed by the purchaser, 
which is uncertain as to the terms 
under which the water shall be fur- 
nished, cannot be specifically enforced 
as to the agreement to transfer the 
plant without regard to the rest of 
the contract. Riverside Land, etc., 
Co. v. Sawyer, 24 Colo. A. 442, 134 
Paeror iy 
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propriate circumstances, be relief as to a part of 
it,7® and a court of equity having before it the par- 
ties and the subject matter may decree specific per- 
formance so far as the defaulting party can be 
made to perform,’? and is not wanting in power to 
enforce specific performance in part only as against 
a defendant who is unable to perform in whole.‘* 


Real and personal property. Where the contract 
involves both real and personal property, the rule 
that specific performance of a part of the contract 
which is capable of being performed will not be 
denied because the contract as a whole is incapable 
of performance may be applied where the vendor 
is unable to convey the personal property.'? 


Agent acting in excess of authority. Where a 
contract is in excess of the vendor’s agent’s author- 
ity, it has been held that the purchaser cannot waive 
the part otf the contract in excess of the authority, 
and have specific performance of the part author- 
ized.8° It has been held to the contrary, however, 
that, where a vendor contracts on his own behalf 
with respect to his interest in the particular prop- 
erty and on behalf of other part owners in respect 
of their interest therein, he may, where unable to 
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performance by a conveyance of the !170 NE 777; 
first story thereof, where that was the 
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cause the entire property to be conveyed because 
of the reason that he lacked the power to bind the 
other part owners, be required to convey his own 
interest on receiving a proportionate part of the 
purchase price, unless it is shown that the vendee 
made the contract with knowledge that the vendor 
was not authorized to act for such other part own- 
ersne 

Contract based on misrepresentation. If the con- 
tract was obtained by the purchaser’s fraudulent 
misrepresentations, he cannot waive the part of the 
contract affected by the misrepresentation and have 
specific performance of the rest; fraud vitiates the 
contract in toto.** 


[§ 55] 2. Defects in Quality or Quantity of Es- 
tate Contracted for**—a. In General. As a general 
rule a vendor against whom specific performance is 
sought cannot defend upon the ground that his in- 
terest or title is not as complete as that which he 
agreed to convey,** and the vendee, if willing to 
take such title as the vendor can convey without 
seeking abatement, may require the vendor to per- 
form so far as he is able,°® in the absence of a 


Kuhn v. Sohns, 324 Ill. 
McKennan v. Mickel- 


48, 154 NE 401; 
W ork 


125 NE 692; Palombi v. Velpe, 22 
App. Div. 119; 226 NYS 135 (aft 2 
Ney. 1945 163 INE 6071. 


[a] Purchaser may, at his opticn, 
have specific performance of that 
part of the contract susceptible of 
specific performance whenever a de- 
eree will, in the sound discretion of 
the court, result in equity between 
the parties. Meek v. Hurst, 223 Mo. 
688, 122 SW 1022, 185 AmSR 531. 


[b] Contracts held enforceable.— 
Olson v. Rogness, 173 Iowa 331, 155 
NW 301; Longino v. Webb Press Co., 
132 La. 25, 60 S 707; El Mora Dev. 
Corp. v. Horwitz, 98 N. J. Eq. 690, 
130 A 655 [aff 2 N. J. Mise: 694, 130 
A 651); Hazzard v. Morrison (Civ. A.) 
130 SW 244 [aff 104 Tex. 589, 143 SW 
142]; Thompson v. Schneider, 127 
Wash. 5338, 221 P 334. 


{c] Partial illegality.—A contract, 
illegal in part, may be specifically en- 
forced if the illegal part is severable, 
but not if the contract is entire. 
Wicks v. Comves (Civ. A.) 171 SW 
774 [cert questions answered 110 Tex. 
532, 221 SW 938]. 


77. O'Donnell v.: Lebb, 91 Or.-d, 
AT SaE 22 
[a] Under Uniform Sales Act.—It 


is no defense to an action to compel 
delivery of an ascertained crop of 
tobacco to allege that, because of in- 
jury, the tobacco did not meet the 
terms of the contract as to condition, 
where the buyer was willing to ac- 
cept it at the agreed price. Hugh- 
banks v. Browning, 9 Oh. A. 114. 


78. Burnett v. Mitchell, (Tex. Civ. 
A.) 158 SW 800. 


[a] For example, although an 
agreement erroneously described a 
larger estate or area than the ven- 
dor owned or intended to convey, he 
will be compelled to convey, and the 
purchaser to accept, any interest 
which the vendor had, when the pur- 
chaser knew and consented that only 
the interest actually possessed was 
the subject of the agreement, so that 
the fact that the written agreement 
was to convey a store building would 
not prevent a suit to compel specific 


part of the building owned by the ven- 
dor and intended to be conveyed. Bo- 
gard v. Barhan, 56 Or. 269, 108 Pe2i4. 


79. Kuhn v. Sohns, 324 Ill. 48, 154 
NE 401. 
80. Georgacopulos v. Hruby, 316 


Ill. 439, 147 NE 376. But see Jasper 
v. Wilson, 14 N. M. 482, 94 P 951, 23 
LRANS 982 (the rule that a vendee 
may waive the performance on the 
part of the vendor of portions of his 
contract and may elect to take a par- 
tial performance, if he himself is 
willing fully to perform, applies so 
as to allow a vendee to take title 
without warranty or abstract of title, 
Where the vendor’s agent exceeded 
his authority in stipulating therefor). 


81. McCray v. Buttell, 149 Minn. 
487, 184 NW 191; Naylor v. Parker, 
(RexsCiva AS) sOM ei a9 3s 


82. Clermont v. Tasburgh, 1 Jac. & 
W.. 112, 3% Reprint 313. 


83. Enforcement of contract by 
vendor see infra § 408 et seq. 


84 Farnum v. Clarke, 148 Cal. 610, 
84 P 166; Wolleson v. Coburn, 63 Cal. 
A 315; 218 P 479% 


[a] Wendor is estopped to assert 
his inability completely to perform. 
Triplett v. Brevard Properties, 94 Fla. 
8695 125) S534. 


85. U. S—wU. S. v. Alexandria, 19 
Fed. 609, 4 Hughes 545. 


! 
Ariz.—Walton v. McKinney, 11 
Ariz. 385, 94 P1122 [aff 12 Ariz. 207, 
100 P 471]. 


Ark.—St. Louis, etc., R. Co. v. Beid- 
ler, 45 Ark. 17. 


Cal.—Farnum y. Clarke, 148 Cal. 
610, 84 P 166; Armstrong v. Sacra- 
mento Valley Realty Co., 52 Cal. A. 
110, 198 P 217; McGinn v. Willey, 24 
Cal. A. 303, 141 P 49. 


D, C.—Lenman v. Jones, 33 App. 7 
ae 222 U.S. 51,32 SCE 18,56) i. ed: 

Fla.—Triplett v. Brevard Proper- 
ties, 94 Fla. 869, 115 S 534. 


Ill.—Singer v. Murphy, 338 Ill. 620, 


[ 
8 


berry, 242 Ill. 117, 89 NE. 717; 
v. Welsh, 160 Ill. 468, 43 NE 719; Wat- 
son v. Doyle, 130 Ill. 415, 22 NE 613: 
Bragg _v. Olson, 128 Ill.. 540, 21 NE 
ee Hall va Hall, 125) T3855) omni 

Ind.—Cottrell v. Cottrell, 81 Ind. 87. 

Iowa.—Mitchell v. Mutch, 180 Iowa 
1281, 164 NW 212; Donaldson  v. 
Smith, 122 Iowa 388, 98 NW 138; 
Brown v. Ward, 110 Iowa 123, 81 NW 


ee Wetherell v. Brobst, 23 Iowa 
Ky.—Wheeler vy. Gahan, 206 Ky. 


366, 267 SW 227: Preece v. Wolford, 
196 Ky. 710, 246 SW 27. 


Mass.—Dennett v. Norwood Hous- 
ing Assoc., 241 Mass. 516, 1385 NE 
866; Davis v. Parker, 14 Allen 94. 


Mich.—Anderson v. Kennedy, 51 
Mich. 467, 16 NW 816. 


Minn.—Bredeson v. Nickolay, 147 
Minn. 304, 180 NW 547; Stromme v. 
Rieck, 107 Minn. 177, 119 NW 948, 131 
AmSR 452. cs 


Mo.—Lackawanna Coal, etc., Co. v. 
Leng, 231 Mo. 605, 1883 SW 35; Aiple- 
Himmelmann Real Estate Co. v. Spel- 
brink, 211 Mo. 671, 111 SW 480, 14 


AnnCas 652. 


Mont.—Jones v. Gieske, 25 Mont. 
L332) 63 P1049. 
Nebr.—Lutjeharms v. Smith, 76 


Nebr. 260, 107 NW 256; Vindquist v. 
Perky, 16 Nebr. 284, 20 NW 301: 
Gartrell v. Stafford, 12 Nebr. 545, 11 
NW 732, 41 AmR 767. 


N. H.—Hallett v. Parker, 68 N. H.. 
598se89 “AY 4332 


N. J.—Coltinuk v. Hockstein, 95 N. 
J. Eq. 518, 123 A 705 [aff 97 N. J. Ea. 
3871, 127 A 924]. 


N. M.—Jasper v. Wilson, 14 N. M. 
482, 94 P 951, 23 LRANS 982. 


ING WA SCMouah We (Cloveyorbay tise) ING, Ne. 
305, 46 NE 489; Haffey v. Lynch, 143 
N. Y. 241, 38 NE 298: Downer v. 
Church, 44 N. Y.- 647;  Jandorft v. 
Smith, 217 App. Div. 150, 217 NYS 
145; Jones v. Barnes, 105 App. Div. 
287, 94 NYS 695; Westervelt v. Mathe- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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contrary agreement,®*® as for example, a provision 
in the contract that the obligations of the parties 
are to terminate if the vendor is unable to give a_ 
. good title,*? or for a period which has expired within 
which the purchaser must elect to take the title not- 
withstanding his objections thereto,S although it 
has been held that a provision that the contract shall 
be void in event of the vendor’s inability to give 
good title is for the benefit of the vendee and cannot 
be urged by the vendor when the vendee elects to 


take partial performance.®® 


son, Hoffm. 37. 


N. C.—Morris v. Basnight, 179 N. 
C..298, 102 SE 389; Rodman v. Robin- 
son, 134 N. C. 503, 47 SH 19, 101 AmSR 
877, 65 LRA 682; Jacobs v. Locke, 37 
NEC 2S6: 


Oh.—Hyde v. Kelley, 10 Oh. 215; 
Stanley v. Bedinger, 2 Oh. Cir. Ct. 344, 
P2On Tein, Deer's22. 


Or.—Lockhart v. Ferrey, 59 Or. 179, 
115: P 431; West v. Washington R. 
Co., 49 Or. 436, 90 P 666. 


Pa.—Burk’s App., 75 Pa. 141, 15 
AmR 587; Corson v. Mulvany, 49 Pa. 
88, 88 AmD 485; Harrigan v. Mc- 
Aleese, 1 Mon. 450, 16 A 31; White- 
side v. Winans, 29 Pa. Super. 244; 
Hughes vy. Antill, 23 Pa. Super. 290. 


R. I.—Millard v. Martin, 28 R. I. 
494, 68 A 420. 


Tex.—Durham v._ Breathwit, 
Tex, Civ. A. 38, 121 SW 890. 


Va.—Parker v. Murphy, 152 Va. 173, 
146 SE 254; Steadman v. Handy, 102 
Va. 382, 46 SE 380; Ross v. Hook, 4 
Munf. (18 Va.) 97. 

Wash.—Wright Wig Suydam, G2 


WiesShirosig a ows iy 9239s oNiew ell Sv. 
Lamping, 45 Wash. 304, 88 P 195. 
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W. Va.—Bates v. Swiger, 40 W. Va. 
420, 21 SE 874; Cady v. Gale, 5 W. 
Va. 547. : 


Wis.—Bull v. Bell, 4 Wis. 54. 


Eng.—Bennett v. Fowler, 2 Beav. 
802, 17 EngCh 302, 48 Reprint 1197; 
Neal v. McKenzie, 1 Jur. 149, 48 Re- 
print 389; Barrett v. Ring, 2 Smale & 
G. 43, 65 Reprint 294; Western v. 
Russell, 3 Ves. & B. 187, 35 Reprint 
450. 


Can.—Webb v. Dipenta, [1925] 1 
DomLR 216. 
See also Cook v. Powell, 160 Ga. 


831, 129 SE 546 (in suit for specific 
performance of alleged agreement by 
defendant to purchase land for plain- 
tiff, hold it for the latter, and credit 
the net proceeds of rents on princi- 
pal and interest due by plaintiff to 
defendant, defendant could not set 
up outstanding title in a third person 
to defeat plaintiff’s right of redemp- 
tion under the contract). 


[a] Covenants for title.—(1) 
Where there is a contract of sale of 
land, and an agreement on the part 
of the vendor to convey with certain 
specified covenants for title, it is the 
right of the purchaser to have a spe- 
cific performance, notwithstanding 
the vendor’s title, in view of the char- 
acter of covenants he agreed to make, 
may be found to be defective. Hard- 
ing vy. Parshall, 56 Ill. 219. (2) The 
fact that a vendor of land is unable to 
give a warranty deed, so as to give 
a good title, and that his wife refuses 
to join in a @eed for the land, is no 
defense to a bill by the vendee to en- 
force a specific performance; and 
when the decree requires the master 
in chancery to make a conveyance to 
the vendee, this will amount only toa 
quitclaim deed by the vendor alone, 
and the latter cannot complain of the 
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In General. 


by the court;°° 


decree on that account. 
Whittemore, 111 Ill. 267. 


[b] Knowledge that vendor has 
not acquired title—Where the ven- 
dee in a contract for the sale of land 
has knowledge that the vendor had 
not acquired title to the land at the 
time of the contract, but the vendor 
subsequently acquires the title with 
some defects or imperfections in title 
to portions of the land, and the ven- 
dee is willing to accept that which 
the vendor has acquired, thereby 
waiving provisions made for the for- 
mer’s benefit, equity will enforce the 
agreement. Triplett v. Brevard Prop- 
erties, 94 Fla. 869, 115 S 534. 


[ce] Time for waiver.—Where a 
vendor had been unable to obtain cer- 
tain outstanding vendor’s lien notes 
or show proof of payment as agreed, 
plaintiff’s waiver of such requirement 
on the trial of a suit for speeific per- 
formance was in time. Durham v. 
Sr Ee 57 Tex. Civ. A. 38, 121 Sw 


{d] Partial destruction by fire.— 
Where, between the time of the exe- 
cution of a contract for the sale of 
realty and the time of performance 
the premises were destroyed by fire, 
defendant in a suit by the purchaser 
for specific performance cannot com- 
plain because the purchaser is willing 
to take the property as it stands after 
defendant has expended part of the 
insurance money in replacing build- 
ing. Boehm vy. Platt, 115 Misc. 55, 189 
NYS 16. 


26. See cases infra this note; 
notes 87, 88. 


[a] Sale subject to approval of 
court.—Where a grandmother was 
tenant in common, of real property 
with her minor grandchildren, and 
the grandparents and the grandfa- 
ther, as guardian of the grandchil- 
dren, contracted to sell the prop- 
erty, but the chancery court refused 
to permit sale of the grandchil- 
dren’s interest, the contract would 
not be specifically enforced as to the 
grandmother’s interest, in view of a 
provision in the sale contract that, 
“should Court of Chancery refuse to 


Litsey v. 


and 


permit sale of the infants’ interest, 
“ee then party of the first part 
are to return the deposit.” Rosen- 


berg: v. Silverman, 93 N. J. Eq. 54, 114 
yAw oiler. 


[b] Where contract is not to con- 
vey good title but is to convey such 
title as the vendor has, the purchaser 
being given the right to pass on its 


sufficiency, the purchaser must ei- 
ther accept or reject the title, and 
eannot have specific performance 


with an abatement for an alleged defi- 


ciency. Leahy v. Richardson, 152 
Ark. 224, 237 SW 1098. 
87. Marchman v. Fowler, 145 Ga. 


682, 89 SH 780; Buckley v. Meer, 251 
Mass. 23, 146 NE 227, 228; Old Colony 
Trust Co. v. Chauncey, 214 Mass. 271, 
9738, 101 NE 423. See Secombe v. 
Fuller, 50 Wash. 666, 97 P 805 (evi- 
dence held to show a waiver by both 
partios to a contract for the sale of 
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[§ 56] b. Abatement from Purchase Frice—(1) 
Where the vendor is unable to convey 
the property which he has agreed to convey because 
of a defect in the quality or quantity of the estate 
which he possesses and the vendee has entered into 
the contract without knowledge or notice of the de- 
ficiency or defect in the vendor’s title, he may, as a 
rule, have specific performance of the contract as 
to whatever interest the vendor has with such abate- 
ment as to the purchase price as may be adjusted 


however, this rule will not be en- 


land of a provision terminating the 
contract if the abstract did not show 
a good title, or could not be made to 
do so within thirty days from notice 
of defects). 


“Such a contract is not unreason- 
able, and it establishes important 
rights and duties. A land owner 
might be willing to sell only upon 
the assumption that his title was 
good, and prefer to keep it if any 
cloud upon it was disclosed, rather 
than to be at the expense of remov- 
ing it, while a prospective purchaser 
might desire to agree to buy upon 
precisely these terms. If it had been 
the intention of the parties to make 
the obligation to convey or make good 
defects in title turn upon any other 
event than the quality of the owner’s 


title, it would have been simple to 
express it.” Old Colony Trust Co. v. 
Chauncey, supra [quot Buckley v. 


Meer, supra]. 


[a] Tllustration.—Where a con- 
tract for the sale of two parcels of 
land provided that, if the title of 
the vendor to either parcel should not 
be good and merchantable, and could 
not be made so, then the trade should 
be void and canceled, the purchaser 
is not, the vendor having no title 
whatever to one of such parcels, en- 
titled to specific performance, but the 
contract 3s void under its terms. 
Marchman v. Fowler, 145 Ga. 682, 89 
SE 780. 


88. Kennedy v. Wilbur, 335 Ill. 33, 
166 NE 541; Depue v. Cordell, 327 
Tll. 254, 158 NE 442; Harris v. Bich, 
306 Ill. 303, 137 NE 804; Miller v. 
Shea, 300 Ill. 180, 133 NE 183; Mitch- 
ell v. White, 295 Ill. 135, 128 NE 803. 


[a] Repudiation of contract by 
vendor after the purchaser’s offer to 
take the property waives a written 
notice of such election. Kopeyka v. 
Woodstrom, 305 Ill. 69, 137 NE 137. 


[b] Filing of bill for specific per- 
formance is insufficient as a notice 
of election to take the title with- 
out correction of defects. Miller v. 
Shea, 300 Ill. 180, 133 NE 183. 


89. Medoff v. Vandersaal, 271 Pa. 
169, 116 A 5265. 
go. U. S.—Townsend v. Vander- 


werker, 160 U. S. 171, 16 SCt-258, 40 L. 
ed. 383; Pratt.v. Law, 9 Cranch 456, 3 
LL. Jed. 791; Pond v. Goldstein, 41°: 
(2d) 76: Dixon v. Anderson, 252 Fed. 
694, 164 CCA 534; McDuffee v. Heston- 
ville, etc., Pass. R. Co., 158 Fed. 827 
[mod 154 Fed. 201, but rev on other 
grounds 162 Fed. 36, 89 CCA 76]. 


la.—Jackson Realty Co. v. Yeat- 
man, 219 Ata. 3, 121 S$ 415; Milton 
Realty Co. v. Wilson, 214 Ala. 1438, 
107 S 92; McCreary v. Stallworth, 212 
Ala. 238, 102 S 52; Bogan v. Daugh- 
drill, 51 Ala. 312; Bell v. Thompson, 
34 Ala. 633; Bass v. Gilliland, 5 Ala. 
Gis 
Ark.—Osborne v. Fairley, 138 Ark. 
433, 211 SW 917; Bonner v. Little, 38 
Ark. 397; Meek v. Walthali, 20 Ark. 
648. 


Cal.—Swain v. Burnette, 76 Cal. 
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Marshall v. Caldwell, 
41 Cal. 611; Waldeck v. Hedden, 89 
Cal. A. 485, 265 P 340; Anderson v. 
Willson, 48 Cal. A. 289, 191 P 1016. 


Colo.—Cochrane v. Justice Min. 
Co., 16 Colo. 415, 26 P 780; Welling- 
ton Realty Co. v. Gilbert, 24 Colo. A. 
118, 131 P 808. 


Del.—Long v. Chandler, 10 Del. Ch. 
839, 92 A 256. 


D. C.—Olney v. Butte Creek Consol. 
Dredging Co., 273 Fed. 736, 51 App. 8. 


Fla.—tTriplett v. Brevard Proper- 
ties, 94 Fla. 869, 115 S 534. 


Ga.—Phinizy v. Guernsey, 111 Ga. 
346, 36 SE 796, 78 AmSR 207, 50 LRA 
680; Seegar v. Smith, 78 Ga. 616, 3 
SE 6138. 


Hawaii.—Koon v. Maui Dry Goods, 
etc., Co., 30 Hawaii 313. 


Tll.— Kuhn v. Sohns, 324 Ill. 48, 154 
NE 401; Mitchell v. White, 295 Ill. 
135, 128 NE 803; Threlkeld v. Inglett, 
289 Ill. 90, 124 NE 368; Moore v. Ga- 
riglietti, 228 Ill. 143, 81 NE 826, 10 
AnnCas 560; Kuhn v. Eppstein, 219 
Tll. 154, 76 NE 145, 2 LRANS 884; 
Lancaster v. Roberts, 144 Ill. 213, 33 
NE 27; Hunt v. Smith, 139 Ill. 296, 28 
NE 809; Hall v. Hal], 125 Ill. 95, 16 
NE 896; Lombard v. Chicago Sinai 
Cong., 64 Ill. 477; McConnell v. Brill- 
harte 7) D11354, 1656 Am DaGods 
Kuhn v. Eppstein, 239 Ill. 555, 88 NE 
174 (damage from existence of lease 
not shown). 


Ind.—Wingate v. Hamilton, 7 Ind. 
73; Wilson vy. Brumfield, 8 Blackf. 
146. 

Iowa.—Townsend v. Blanchard, 117 
fowe.. 36; 907 NW. 5195.7 Presser: lv. 
Hildenbrand, 23 Iowa 483. 


Kan.—Crockett v. Gray, 
346, 2 P 809. 


Ky.—Clifton Land Co. v. Reister, 
186 Ky. 155, 216 SW 342; Morgan v. 
Boone, 4 T. B. Mon. 291, 16 AmD 153; 
Rankin v. Maxwell, 2 A. K. Marsh. 
488, 12 AmD 431; Kelly v. Bradford, 
S Bibb —3LT)" 6s Amb 656", Sones, 
Shackleford, 2 Bibb 410; McConnell v. 
Dunlap, Hard. 41, 3 AmD 723. 


La.—Kinberger v. Drouet, 149 La. 
986, 90 S 367. 


299, 18 P 394; 


32 “isan. 


Mass.—Margolis v. Tarutz, 265 
Mass. 540, 164 NE 451; Brookings v. 
Cooper, 256 Mass. 121, 152 NE 243, 
46 ALR 745; Ratshesky v. Piscopo, 


239 Mass. 180, 131 NE 449; Cashman 
v. Bean, 226 Mass. 198, 115 NE 574; 
Pingree v. Coffin, 12 Gray 288. 


Mich.—Drysdale v. Marheine, 240 
Mich, 529, 215 NW .329; Stauch”™ v. 
Daniels, 240 Mich. 295, 215 NW 311; 
James S. Holden Co. v. William Tait 
Realty Co., 216 Mich. 633, 185 NW 
837; Wilkinson v. Kneeland, 125 Mich. 
261, 84 NW 142; Covell v. Cole, 16 
Mich, 223. 

Minn.—McCray _ v. 
Minn. 487, 184 NW 191; Kies v. War- 
rick, 182) NW) 998,149 Minn.) A775 
Melin v. Woolley, 103 Minn. 498, 115 
NW 654, 946, 22 LRANS 595. 


Miss.—Wilson vy. Cox, 50 Miss. 133; 
Mathews v. Patterson, 2 How. 729. 


Mo.—Kirby v. Balke, 306 Mo. 109, 


Buttell, 149 


266 SW 704; Barthel v. Engle, 261 
Mo. 307, 168 SW 1154; Lanyon vy. 
Chesney, 186 Mo. 540, 85 SW 568; 
Krepp v. St. Louis, ete, R. Co., 99 


Mo. A. 94, 72 SW 479. 


Mont.—Rosenow v. Miller, 63 Mont. 
451, 207 P'618. 


N. J.—Hostetter v. Merrick, 92 N. 
J. Law, 313, 112 A.487; Roche v. Os- 
borne, (Ch.) 69 A 176; Levine v. La- 
fayette Bldg. Corp., 103° N: J., Eq. 


See 
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121, 142 A 441; Laderman v. Rooney, 
101 N. J. Eq. 772, 188 A 870 [mod 97 
N. J: Bq. 49, 128 As 882i) Marui. 
Fay, 96 N. J. Hq. 472, 126 A 170 [aff 
98 N. J. Eq. 377, 129 A 185]; Stein v. 
Francis, 91 N. J. Eq. 205, 109 A 737; 
Brisbane v. Sullivan, 83 N. J. Hq. 182, 
93 A 705 [rev 99 A 197)5" Barrells -v. 
Bork, 76 N. J. Eq. 615, 79 A 897; Jer- 
sey City v. Flynn, 74 N. J. Eq. 104, 70 
A 497 [mod 76 N. J. Eq. 607, 76 A 3]; 
Campbell v. Hough, 73 N. J. Eq. 601, 
68 A 759: White v. Weaver, 68 N. J. 
Eq. 644, 61 A 25; Capstick v. Crane, 66 
N. J. Eq. 341, 57 A 1045; Melick v. 
Cross, 62.N. J. Eq. 545,152 AUT6; iKea- 
tor v. Brown, 57.N. J. Ba. 600; 42) & 
278; Lounsbery v. Locander, 25 N. 
J. Eg. 554; Hulmes v. Thorpe, 5 N. J. 
Eq. 415. 

N. M.—Mundy v. Irwin, 20 N. M. 
43, 145 P 1080, AnnCas1918D 713. 


N. Y.—Palmer v. Gould, 144 N. Y. 
671, 39 NE 3878; Bostwick v. Beach, 
103 N. Y. 414, 9 NE 41; Gibert v. Pe- 
teler, 38.N. Y. 165, 97 AmD 785 [aff 
38 Barb. 488]; Kraushar v. Ade Real- 
ty Corporation, 230 App. Div. 765, 244 
NYS 213 [aff 245 NYS 904]; Morri- 
son v. Bauer, 42 Hun 660, 4 NYSt 701; 
Hill v. Ressegieu, 17 Barb. 162; Vor- 
hees v. De Meyer, 2 Barb. 37 [aff 3 
Sandf. Ch. 614]; Jerome v. Scudder, 25 
N. Y. Super. 169; 276 Spring St. Corp. 
v. Forbes, 134 Misc. 537, 285 NYS 257 
[mod 226 App. Div. 354, 235 NYS 523]; 
Clark v. Merinsky, 122 Misc. 168, 202 
NYS 273; Waters v. Travis, 9 Johns. 
450; Morss v. Elmendorf, 11 Paige 
277; Wiswall v. McGowan, Hoffm. 
125 [rev on other grounds 2 Barb. 270 
(aff 10 N. Y¥..465, Seld. 141). See 
Sokolskn v. Buttenwieser, 96 App. 
Div. 18, 88 NYS 973 [aff 183 N: Y. 557, 
76 NE 1108]. 


N. C.—Flowe v. Hartwick, 167 N. 
C. 448, 838 SE 841; Bryant Timber 
Coxtyv., Wilson L51-INNG. Ub4s GoeSi Be 
932, 134 AmSR 982; Bryant Timber 
Co. v.. Wilson, 151-N. €. 159, 65 SH 
934; Tillery v. Land, 136 N. C. 537, 48 
SE 824; Henry v. Liles, 37 N. C. 407; 
Jacobs v. Locke, 37 N. C. 286; Leigh 
Vv. €Crumip,; s67 Ne Csn2 99. 


Oh.—Lucas v. Scott, 41 Oh. St. 636; 
Ketchum v. Stout,.20 Oh. 453: 


Or.—Lockhart v. Ferrey, 59 Or. 179, 
I5ie Pea see 


Pa.—Andrien v. Heffernan, 299 Pa. 
284, 149 A 184; Napier v. Darlington, 
70 Pa. 64; Erwin v. Myers, 46 Pa. 
96; Hamory v. Sargent, 25 Pa. Co. 
ae Rankin v. Hammond, 25 Pa. Co. 


S. C.—Payne v. Melton, 69 S. CG. 
370, 48 SE 277; Harbers v. Gadsden, 
27 S. C. Eq. 284, 62 AmD 390. 


Tenn.—Moses v. Wallace, 7 iLea 
413; Mullins v. Aikin, 2 Heisk. 535; 
Collins v. Smith, 1 Head 251. 


Tex.—Roberts v. Lovejoy, 60 Tex. 
253; Austin v. Ewell, 25 Tex. Suppl. 
403; Williams v. Pearman (Ciy. A.) 
164 SW 43. 


Va.—Turner v. Holloway, 146 Va. 
827, 132 SE 685; Robinson v. Shep- 
herd, 137 Va. 687, 120 SE 265; White 
v. Dobson, 17 Gratt. (58 Va.) 262; 
Clarke v. Reins, 12 Gratt. (53 Va.) 
ae Chinn v. Heale, 1 Munf. (15 Va.) 
vo. 


_W. Va.—tLathrop v. Columbia Col- 
lieries Co., 70 W. Va. 58, 73 SE 299: 
Garrett v. Goff, 61 W. Va. 221, 56 SE 
351; Layne v. Johnson, 22 W. Va. 
151; Stockton v. Union Oil, ete., Co. 
BNW. Wel, DISD d 


Wis.—McFarlane v. Dixon, 176 Wis. 
652, 187 NW 671, 48 ALR 1; Docter 
v. Hellberg, 65 Wis. 415, 27 NW 176: 
Wright v. Young, 6 Wis. 127, 70 AmD 


For later cases, developments and changes in the law see Annotations, 


[§ 56 


Eng.—Rutherford v. Acton-Adams, 
[1915] A. C. 866;' Powell v. Elliot, L. 
R. 10 Ch. 424; Burrow v. Scammell, 
19 Ch. D. 175; Oceanic Steam Nav. 
Co. v. Sutherberry, 16 Ch. D. 236; 
Horrocks v. Rigby, 9 Ch. D. 180; Mes 
Kenzie v. Hesketh, 7 Ch. D. 675; 
Hooper v. Smart, L. R. 18 Eq. 683; 
Whittemore v. Whittemore, L. R. 8 


Eq. 603; Barnes v. Wood, L. R. 8 Eq. 
494--"" Connor ave, EOtts.) [ooo wee 
534; Nelthorpe v. Holgate, 1 Coll. 203, 


28 EngCh 203, 63 Reprint 384; Hughes 
v. Jones, 8 De G. F. & J. 307, 64 Eng 
Ch 242, 45 Reprint 897; Leslie v. Crom- 
melen,) Vit.« Re? Na 134-2 Joneses 
Evans, 12 Jur. 664; Ramsden v. Hirst, 
4 Jur. N. S. 200; Wilson v. Williams, 3 
Jur. N. S. 810; Bolingbroke’s Case, 1 
Sch. & Lef. 19 note (a) [cit Great 
Western R. Co. v. Birmingham, etc., 
R. Co., 2 Phil. 597, 605, 22 HngCh 597, 
41 Reprint 1074]; Atty.-Gen. v. Day, 1 
Ves. 218, 27 Reprint 992; Hill v. Buck- 
ley, 17 Ves. Jr. 394, 34 Reprint 153; 
Milligan v. Cooke, 16 Ves. Jr. 1, 33 
Reprint 884; Dale v. Lister [cit Mil- 
ligan v. Cooke, supra]; Mortlock v. 
Buller, 10 Ves. Jr. 292, 82 Reprint 
857. 


Ont.—Block Co. v. Montreuil, 29 
Ont. L. 534, 5 OntWN 289 [quot Cyc]; 
Kennedy v. Spence, 24 Ont. L. 535, 20 
OntWR 61, 3 OntWN 76; Stammers 
v. O’Donohoe, 28 Grant Ch. 207; War- 
dell v. Trenouth, 24 Grant Ch. 465. 


Sask.—Milestone v. Moose Jaw, 1 
Sask. L. 440. 


“This rule applies in all cases 
where there is an incumbrance or a 
slight defect in quantity of area or 
a small defect in quality of the land 
contracted to be sold from any cause 
not involving bad faith, or where the 
vendor holds an aliquot part of the 
land agreed to be conveyed and has 
contracted to convey the whole.” Ba- 
ker v. Puffer, 299 Ill. 486, 132 NE 429, 


“The court, having jurisdiction in 
such case, proceeds to do complete 
equity. If the vendee has paid the 
purchase money, it will decree com- 
pensation to him for the partial loss 
of title. If not, it will make a just 
abatement of the purchase money, 
and decree a conveyance of the ven- 
dor’s title upon payment of the bal- 
ance.” McCreary v. Stallworth, 212 
Aja. 238, 102 S 52, 53. 


[a] Encumbrances.—(1) The ven- 
dee may have an ‘abatement for an en- 
cumbrance. Kuhn y. Eppstein, 219 
Ill, 154, 76 NE 145, 2 LRANS 884; 
Thomas y. Flanagan, 99 .N. J. Eq. 198, 
132 A 305. (2) By a contract for the 
conveyance of certain property com- 
plainant agreed to convey to defend- 
ant a house and lot for eight thou- 
sand one hundred dollars, less a mort- ? 
gage of four thousand dollars. De- 
fendant agreed to convey back a house 
and lot for seven thousand five hun- 
dred dollars, less a mortgage of two 
thousand five hundred dollars, leay- 
ing a balance of nine hundred dollars 
to be paid by complainant. At the 
time defendant: made the contract he 
knew that his property was subject, 
not only to the mortgage of two thou- 
sand five hundred dollars, but also to 
an unrecorded mortgage of two thou- 
sand dollars. This mortgage he be- 
lieved he could induce the holder to 
cancel, taking in its place a mortgage 
on the property to be conveyed to him. 
The holder, however, refused to change 
his security, and immediately put his 
mortgage on record. Thereupon com- 
plainant tried to make arrangements 
by which defendant could perform his 
agreement, and to that end offered to 
take back a second mortgage on oth- 
er property to secure the payment of> 
the two thousand dollars. It was held 


same title and section number, 


§ 56] 


foveed where it would be productive of hardship or 
Injustice,** nor will it be applied where it is in 
effect to make a new contract between the parties.®? 
Further, the rule is not to be extended to cover 


that, in the absence of any unfairness 
in the contract between the parties, 
complainant was entitled to a specific 
performance by defendant of the con- 
tract as made, free of encumbrances 
except as to the two thousand five 
hundred dollars, and, in case of de- 
fendant’s failure to remove the en- 
cumbrance of two thousand dollars, 
the court might render, in addition 
to the decree for specific performance, 
a decree against him for that amount. 
Roche v. Osborne, (N. J.) 69 A 176. 


[b] Dower.—(1) The vendee may 
have compensation for dower in land 
of a deceased vendor. Hill v. Resse- 
Bieu,, 17, Barb. CN. Y¥.) 162: (2) Abate- 
ment for inchoate dower see infra § 


{c] Life estate.—(1) Abatement 
may be made for an outstanding life 
estate. Barnes v. Wood, L. R. 8 Ka. 
424, (2) Where a vendor had only a 
life estate, specific performance, with 
abatement from the purchase price, 
would be awarded as to the life es- 
tate. Triplett v. Ivins, 93 N. J. Eq. 
202, 112 A 509 [aff 93 N. J. Eq. 202, 
Ab AS Oia. 


[d] Destruction of buildings.— 
The vendee may have compensation 
for destruction of buildings. Phinizy 
v. Guernsey, 111 Ga. 346, 36 SE 796, 
78 AmSR 207, 50 LRA 680; Lombard 
v. Chicago Sinai Cong., 64 Ill. 477; 
Polisiuk v. Mayers, 205 App. Div. 573, 
200 NYS 97. 


fe] Land taken under eminent do- 
main.—(1) The vendee may deduct 
the amount awarded the vendor for 
part of the land taken in eminent do- 
main proceedings. Layne v. John- 
son, 22 W. Va. 151. (2) The purchaser 
may be entitled to a deduction as com- 
pensation for damage, if any, suffered 
by-reason of the taking of an ease- 
ment by highway commissioners. 
Mansfield v. Wiles, 221 Mass. 75, 108 
NE 901. 

[f] Misdescription as to quality.— 
The vendee may have an abatement 
for misdescription as to quality. 
Harbers v. Gadsden, 27 S. C. Eq. 284, 
62 AmD 390; Stammers v. O’Donohoe, 
28 Grant Ch. (Ont.) 207. 


{g] Contract to sell patent (1) has 
been held within the rule. McDuffee 
v. Hestonville, ete., Pass. R. Co., 158 
Fed. 827 [rev on other grounds 162 
Fed. 36, 89 CCA,76]; Elmore v. Pir- 
rie, 57 L. T. Rep. N. S. 333, 335. (2) 
On a contract to convey a patent right 
when issued, where it appeared that 
the vendor had sussequently trans- 
ferred the patent right to another, re- 
serving royalties to himself, the ven- 
dor can be compelled to convey his in- 
terest in the royalties, if the assign- 
ment to the other was valid as against 
the purchaser. No-Leak-O Piston 
Ring Co. v. Chandlee, 53 App. (D. ‘cy 
128, 289 Fed. 526. 


[h] Staves.—On a bill for a spe- 
cific delivery of slaves, defendant 
could be compelled to account for the 
value of such of them as had died 
since the filing of the bill. Reese v. 
Holmés, 26 S. C. Eq. 531. 


[i] Horses.—While, as a_rule, one 
entitled to sue for breach of contract 
for the sale of realty cannot sue both 
for specific performance and dam- 
ages, he may have specific perform- 
ance generally, and damages for acts 
which cannot be _ specifically per- 
formed, so that the fact that two of 
the horses, which were to be given 
in part payment of land, had died be- 
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fore the action was-brought, would 
not prevent specific performance as to 
the other horses, with compensation 
for the dead horses. ‘Bear v. Fletch- 
er, 252 Ill. 206. 96 NH 997. 


[ij] Remedy is at law where the 
contract has been fully executed by 
payment and delivery of deed. McCall 
v. Faithorne, 10 Grant Ch. (Ont.) 324. 
But see Wilkinson v. Kneeland, 125 
Mich. 261, 84 NW 142 (holding that 
bill in equity would lie where com- 
plainant was induced to accept deeds 
by fraud). 


{k] When compensation may be 
claimed.—That compensation may be 
claimed at any stage in the suit, when 
the defect becomes apparent, or at 
the investigation of title before the 
master see Bristol v. Bristol, etc., 
Water Works, 25 R. I. 189, 55 A 710. 


[1] Incident to partial perform- 
ance.—The principle of compensation 
for deficiency or abatement of price 
is an incident of specific performance, 
and, unless specific performance is 
compellable in part, is without appli- 
cation. Knudtson v. Robinson, 18 
IN. Di 125 TPS ON wi 10512 5 


Measure of abatement or damages 
see infra § 601. 


91. Pauley v. Hadlock, 21 Ariz. 340, 
188 P 263; Rugege v. Ellis, 1 S. C. Eq. 
160. See Price v. Griffith, 1 De G. 


‘M. & G. 80, 50 EngCh 638, 42 Reprint 


482 (where the conveyance of an un- 
divided share in a colliery would be 
a great inconvenience to the codwn- 
er); Thomas v. Deering, 1 Jur. 427, 
15 EngCh 729, 48 Reprint 488 (where 
the remedy would be unjust to re- 
maindermen). 


[a] For example (1) where an es- 
tate was sold for a lump sum under 
the belief of both parties that it con- 
tained the number of acres specified 
in the contract, but it turned out to 
contain only half that number, in 
which case the vendee was not al- 
lowed a proportional abatement, but 
was given his election to pay the full 
price or to withdraw his suit. Dur- 
ham v. Legard, 34 Beav. 611, 55 Re- 
print 771. (2) The rule has been ap- 
plied in the case of a sale at a lump 
sum of a block of land having cer- 
tain specified and visible boundaries. 
Lumber Co. v. Simpson, 23 OntL 253, 
19 OntWR 950, 2 OntWR 799, 22 Ont 
L 452, 17 OntWR 820, 2 OntWN 410. 


[b] Misdescription not affecting 
price.— Where the sale was of hotel 
property which was inclosed by fences 
on the true line, specific performance 
will not be granted with an abate- 
ment for deficiency because the ven- 
dor’s description erroneously mis- 
described the land, the dimensions of 
the lot not affecting in the slightest 
degree the price. Hostetter v. Mer- 
Tick, 2INe deol. Sis, Idi2 AS487- 


[ec] Giving vendee advantage.— 
Where the title of a vendor of land 
other than as life tenant is based on 
a tax sale, a decree that the vendor 
convey all the estate he has in the 
land, with abatement of the price on 
the assumption that the tax sale is 
invalid, is inequitable, since it may 
give the vendee a greater estate than 
he pays for. Brisbane v. Sullivan, 86 
N. J. Eq. 411,.99 A 197 [rev 83 N. J. 
Eq. 182, 98 A 705]. 

[d] Equity as to all parties.— 
Equity will not decree specific per- 
formance of a contract with compen- 
sation unless it can do equity to all 


[58 C.J.] 903 


defects other than deficiencies in title or area of the 
land to be conveyed. 
qualification of the general rule, which refuses its 
application where the effect would be to make a 


In the application of the 


the parties before it. Brisbane v. 
Sullivan, 86 N. J. Hq. 411, 99 A 197 
[rev 838°N. J. Hq. 182) 932A v70bi. 


92. Cal.—tLinehan ‘'v. Devincence, 
170 Cal. 307, 149 P 584; Waldeck v. 
Hedden, 89 Cal. A. 485, 265 P 340. 


Ind.—Ryan v. Evans, 195 Ind. 570, 
145 NE 6; Vance v. Wade, 84 Ind. A. 
134, 146 NE 399. 


Ky.—Wheeler vy. Gahan, 206 Ky. 366, 
267 SW 227. 


Miss.—Chapman v. Lott, 144 Miss. 
841, 110 S 7938. 


Nebr.—Anderson v. Schertz, 94 
Nebr. 390, 148 NW 2388. 
N. Y.—Leerburger v. Watson, 75 


Misc. 3,134 NYS 818 [aff 157 App. Div. 


915; W420N MS) ale? (afi 213) Nea ooes 
107 NE 1080)]. 

S)_Di- Kaiser! sv. Kileiny 29) Samp 
464,.137 NW 52. 

Tenn.—Leathers v. Deloach, 140 


Tenn. 259, 204 SW 633. 


Tex.—Burnett v. Mitchell (Civ. A.) 
158 SW 800. 


“Where the vendor has absolutely 
no title to the land he agrees to con- 
vey, or to such an indefinite or small 
part thereof that specific perform- 
ance would mean performance of a 
different contract than the one made 
complainant will not be entitled to 
specific performance.” Baker v. Puf- 
fer, 299 Ill. 486, 132 NE 429. 


[a] Want of mutuality.—The prin- 
ciple of compensation for deficiency 
or abatement of price is an incident 
of specific performance, and, where 
specific performance is not compella- 
ble in part because of want of mutual- 
ity, the principle is without applica- 
tion. Knudtson v. Robinson, 18 N. D. 
12, 118 NW 1051. 


[b] Exchange of lands.—Where 
the agreement was for an exchange 
of lands, and compensation to plain- 
tiff would impose a pecuniary obliga- 
tion upon defendant which the con- 
tract did not contemplate. Sternber- 
ger v. McGovern, 56 N. Y. 12, 15 Abb 
PtNS 257; Sabriski v. Veloski, 11 NYS 
668, 25 AbbNCas 185. 


[c] Where contract provided’ that 
it should be veid in case the vendor 
could not furnish a good title, it was 
held that the terms of the contract 
precluded the court from decreeing 
partial specific performance with com- 
pensation. Schwab v. Baremore, 95 
Minn. 295, 104 NW 10. 


[ad] Where vender’s agreement 
was conditioned on his obtaining a 
holder of a third interest to join in 
the conveyance, and this, without 
fault on the vendor’s part, could not 
be accomplished, specific performance 
with abatement will not be granted. 
Hoctor-Johnson Co. vy. Billings, 65 
Nebr. ‘214, 91 NW 183. 


93. Radel v. One Hundred Thir- 
ty-Four West Twenty-Fifth St. Bldg. 
Corp., 222 App. Div. 617, 226 NYS 560 
[dism 249 N. Y. 615, 164 NE 605, and 
motion to dism app den 250 N. Y. 586, 
166 NE 334]; Rutherford v. Acton- 
Adams, [1915] A. C. 866. : 


[a] Deficiency in represented rent- 
al value cannot be basis of abatement. 
Radel v. One Hundred Thirty-Four 
West Twenty-Fifth St. Bldg. Corp., 
222 App. Div. 617, 226 NYS 560 [dism 
249 N. Y. 615, 164 NE 605, and mo- 
tion to dism app den 250 N. Y. 586, 166 
NE 334]. 


904 [58 C.J.] 
new contract for the parties, it has been held that 
a contract to convey an entire tract or interest cannot 
be enforced pro tanto against those owners who join 
in it where it cannot be enforced in its entirety by 
reason of the fact that it is not binding on all of 
the owners,°4 but it has been held with contrary 
result that, if a vendor is unable to perform his en- 
tire agreement and can convey only an undivided 
interest, he may be compelled to convey that in- 
terest.°° 

[§ 57] (2) Where Compensation Difficult To Es- 
timate. Partial performance with compensation or 
abatement of price has sometimes been refused be- 
cause of the difficulty of estimating the proper 
amount of compensation,®® and whenever the nature 
of the subject matter, the terms of the contract, or 
the kind and extent of the defect are such that they 
furnish no basis upon which to ascertain the amount 
of the compensation with any reasonable degree of 
certainty, and fixing the amount would be a mere 
matter of speculation, a partial specific perform- 
ance, with compensation, will be refused.°* 

[§ 58] (3) In Case of Great Deficiency. Specific 


94, Ill—Spadoni y. Frigo, 307 Il. 
32, 1388 NE 226. 

Mich.—Stout v. Porritt, 250 Mich. 
13, 229 NW 409. 

S. D.—Kaiser v. Klein, 29 S. D. 464, 
137 NW Stenson v. Elfmann, 29 
S. D. 59, 135 NW 694. 

Tex.—Allen v. Friedman (Civ. A.) 
256 SW 669. 


Wis.—Rosenthal v. Pleck, 166 Wis. 
598, 166 NW 445. 


fa] Ilustrations.—(1) Since, 
where remaindermen and a life tenant 
contract to convey land as an entire- 
ty jointly, the remaindermen cannot 
compel the vendee specifically to per- 
form by purchasing the remainder in- 
terest only, the vendee cannot com- 


95. 


NW 199. 
Iky.—W heeler 


52; 


DENG die kul 
Oh.—Steel v. 


Pa.—Erwin vy. 
Hollis y. 
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Husband's contract for sale of land, 
involving homestead see infra § 64. 


Ill.—Moore v. 
Tll. 143, 81 NE 826, 10 AnnCas 560. 


Iowa.—Anderson v. Weirsmith, 229 


366, 267 SW 227. 
ees oes v. Coffin, 12 Gray 
8. 


N. J.—Campbell v. Hough, 73 N. J. 
Hq. 601, 68 A 759; 
600, 42 A 278. 
Murphy, 
150; Steel v. Murphy, 29 Ohio C. A. 
BEY ie 


Myers, 
Bland, 62 Pa. Super. 


[§§ 56-59 


performance with a proportionate abatement for the 
price may be awarded notwithstanding the defect in 


‘land or title is considerable,®* as for example, one 


fifth,®® two sevenths,? one third,” two fifths,* or one 
half.t In a few cases, however, where the portion 
to which a good title can be given is so small as com- 
pared with the whole amount embraced in the con- 
traet that eompensation or damages appears to be 
the main object of the suit, specific performance has 
been refused and plaintiff left to his legal remedy ;° 
so specific performance was refused as to an undi- 
vided one-third interest where there was an agree- 
ment to sell the entire interest,® or as to one seyv- 
enth of a traet where the vendor had title to no 
more.* 


[§ 59] (4) In Case of Knowledge of Vendee. 
Where the vendee enters into the contract knowing 
that there is a portion of the property, or an interest 
therein, which the vendor can neither convey nor 
cause to be conveyed, he cannot, as a rule, compel 
a conveyance of so much of the property as the 
vendor is able to convey with an abatement of the 


339, 92 A 256 (recognizing rule). 


[a] For example: (1) In case of 
restrictive covenants. Rudd v. Las- 
celles, [1900] 1 Ch. 815. (2) Where 
title is defective. Mills v. Van Voor- 
hies, .20 IN. Y¥. 412, 410 “Abb Pro ds25 
Thomas v. Dering, 1 Jur. 427, 15 Hng 
Ch 729, 48 Reprint 488. 


[b] It is enough to be able, by 
aid of experts, to form a reasonable 


Gariglietti, 228 


Gahan, 206 Ky. 


estimate. Ramsden y. Hirst, 4 Jur. 
N. S. 200. 
Keator v. Brown, 97. Rosenow y. Miller, 63 Mont. 


451, 207 P 618. 


98. Hugines v. Hadley, 96 N. J. Eq. 
467, 126 A 33. 


Lis Oh: 7A. 


[a] Specific performance will be 
46 Pa. 96; enforced, although the encumbrance 
505;| for which deduction must be made is 


pel the remaindermen specifically to 
perform the contract by conveying 
the remainder only. Leathers v. De- 
loach, 140 Tenn. 259, 204 SW. 633. 
(2) When a brother and two sisters, 
all married, contract to sell lands, 
and it does not appear that they in- 
tended to sever their interests, and 
the contract was not executed by the 
married women in accordance with 
Gen. St. (1906) §§ 2462, 2594, equity 
will not split the contract and compel 
specific performance by the brother 
alone, or by him and the husbands of 
his sisters. Rose v. Henderson, 63 
Fla. 564, 603, 59 S 138. 


[b] Conveyance by one tenant by 
entirety.—Specific performance with 
abatement will not be granted where 
land is held by entirety, and the 
wife’s acknowledgment is void. 
Thomas v. Flanagan, 99 N. J. Ea. 
198, 1382 A 305. But see Binns vy. 
Smithy coo ON dg. tase dalbeeA GOCal 
husband’s contract to convey ‘land 
owned by himself and wife as tenants 
by the entirety may be specifically 
enforced in part, with abatement of 
the purchase price to the amount of 
the value of the wife’s interest to be 
aetermined by mortality tables). 


[ec] Conveyance of undivided in- 
terest owned by one agreeing to con- 
vey an entire interest will not be de- 
creed, Olson v. Lovell, 91 Cal. 506, 
27 P 765; Jackson v. Torrence, 83 Cal, 
521, 23 P 695; Waldeck vy. Hedden, 
89 Cal. A. 485, 265 P 340; Wightman 
v. Hall, 62 Cal. A. 632, 217 P 580. 


— 


Salaman vy. Knee, 7 Pa. Dist. & Co. 
TL9: 


Tex.—Ward vy. Walker, 
159 SW 320. 


[a] Unauthorized attempt to bind 
cotenant.— Where a tenant in common 
executed a contract for the sale of 
property in her own name and also, 
without authority, in the name of a 
cotenant, and the cotenant repudiated 
the act, the promise made by the 
signing tenant may be enforced as to 
her interest. Melin vy. Woolley, 103 
Minn. 498, 115 NW 654, 946, 22 LRA 
NS 595. 

96. JIll—Humphrey v. Clement, 44 
Til. 299. 


N. J.—Milmoe vy. Murphy, 65 N. J. 
Eq. 767, 56 A. 292 (dictum). 


N. Y.—Mills v. Van Voorhies, 20 
N. Y. 412, 10 AbbPr 152 [rev 23 Barb. 
1254. 

_ Va-——Clarkesy. Reins. 12) \Gratt. (53 
Va.) 98; Evans v. Kingsberry, 2 Rand. 
C23 9Vaoy 20s) Tide Acre Tao. 


Eng.—Rudd v. Lascelles, [1900] 1 
Ch. 815; Westmacott v. Robins, 4 De 
G. F. & J. 390, 65 EngCh 390, 45 Re- 
print 1234; Brooke vy. Rounthwaite, 5 
Hare 298, 26 EngCh 298, 67 Reprint 
926; Thomas v. Dering, 1 Jur. 427, 
15 EngCh 729, 48 Reprint 488; Ma- 
gennis v. Fallon, 2 Molloy, 561, 584. 


Hage ee ae v. Couch, 23 Man. 
ie 


(Civ. AS) 


See Long v. Chandler, 10 Del. Ch. 


greater than the price agreed on so 
that vendor gets nothing. See Hor- 
rocks v. Rigby, 9 Ch. D. 180. But see 
Wheatley v. Slade, 4 Sim. 126, 6 Eng 
Ch 126, 58 Reprint.48. 


ate Bogan vy. Daughdrill, 51 Ala: 


1. Jones v. Evans, 12 Jur. 664. 


2, Bass v. Gilliland, 5 Ala, 764% 
Oceanic Steam Nav. Co. v. Sutherber- 
Gy, 16 (ChoeD223.6. 


3. Napier v. Darlington, 70 Pa. 64. 


4. U. S8.—Pond y. Goldstein, 41 F. 
(AED V7. 


Pa eres v. Caldwell, 41 Cal. 


Mich.—Wilkinson y. Kneeland, 125 


Mich. 261, 84 NW 142. 


Eng.—Burrow vy. Scammell, 19 Ch. 
nee Hooper v. Smart, L. R. 18 Hq. 

Ont.—Kennedy v. Spence, 24 Ont. L. 
535, 20 OntWR 61, 3 OntWN 76; Crane 
v. Rapple, 22 Ont. 519. 


5. Chicago, etc., R. Co. v. Durant, 
44 Minn. 361, 46 NW 66s) Corby: va 
Drew, 55 N. J. Ed. 387) 36) A’ go7- 
Hickwort v. Powers, 62 Hun 622, 17 
NYS 137 [app dism 137 N. Y. 628, 33 
NE 745] (one half). 


6. Boudreau y. Reneault, 3) AoC A uiae 


333. 


7. Chapman v. Lott, 144 Miss. 84 
110 § 793. < 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 59-60] 


purchase price for the deficiency,’ although there is 


authority to the contrary.® 


[§ 60] 3. Refusal of Wife To Relinquish or Con- 
vey Dower or Statutory Estate—a. In General. 
‘court of equity has no power to compel a wife to 
release her inchoate dower right or similar statutory 
right under a contract of her husband to sell the 


8 Ala.—Weatherford v. James, 2 
Ala. 170. 


Cal.—Olson yv. Lovell, 91 Cal. 506, 
27 P 765; Jackson y. Torrence, 83 Cal. 
52 2o 69/5. 


Fla.—Knox v. Spratt, 23 Fla. 64, 6 
S 924. 


Ill.—Short v. Kieffer, 43 Ill. A. 515 
[aff 142 Ill. 258, 31 NE 427]. 


Mich.—Hall v. Loomis, 63 Mich. 
709, 30 NW 374. 

Minn.—McCray v. Buttell, 149 
Minn, 487, 184 NW 191; Chicago, etce., 
R. (Co. -v. Durant, 44 Minn. 361, 46 
NW 676. 

Neb.—Moore vy. Lutjeharms, 91 


Neb. 548, 186 NW 343. 


N. J.—Planer v. Equitable L. As- 
sur. Soc:,- (Ch.) 37 A 668; Maturi v. 
Bay, 96 N. J. Hq. 472, 126 A 170 [aft 
OB IG GIS OC BHA PA NG SEs Pe SEB NL aie 
Hy, QlN eg. Lug. 92; LOS, Ads 70) Peel- 
er v. Lévy, 26 N. J. Eq. 330. 


N. Y.—Palmer v. Gould, 144 N. Y. 
671, 39 NE 378; Felix v. Devlin, 90 
App. Div. 108, 86 NYS 12 [aff 91 App. 
Div. 613, 88 NYS 1101]; Levy v. Hill, 
50 App. Div. 294, 63 NYS 1002; War- 
ren v. Hall, 41 Hun 466; Bonnet v. 
Babbage, 19 NYS 934. 


N. C.—Joyner v. Crisp, 158 N. C. 
199, 73 SE 1004; Farthing v. Rochelle, 
SiN. (Capos, 45. 98) 1  Hortune jv. 
Watkins, 94 N. C. 304. 


Ohio.—People’s Sav. Bank v. Pari- 
sette, 68 Oh. St. 450, 67 NE 896, 96 
AmSR 672; Lucas v. Scott, 41 Oh. St. 
636. 


S. C.—Rugge v. Ellis, 
160. 


Utah.—Free y. Little, 31 Utah 449, 
8.8 mie 40 te 


Va.—Clarke v. Reins, 12 Gratt. (53 
Va.) 9 


Eng.—Castle v. Wilkinson, L. R. 5 


iL OS WOs AOE 


Ch. 534; James v. Lichfield, L. R. 9 
Eq. 51; Beeston v. Stutely, 27 L. J. 
Ch. 156. Compare for an exceptional 


case where enforcement of the rule 
would have been a great injustice 
to the vendee Barker v. Cox, 4 Ch. D. 
464. 


Alta.—Wilson y. Patterson, 14 
Alta. L. 162. 
Man.—Tremblay v. Dussault, 23 


Man. 128. 


N. S.—Clark v. Raynor, 65 DomLR 
425. 


Ont.—Block Co. v. Montreuil, 29 
Ont. L. 534, 5 OntWN 289 [quot Cyc]. 


See Chapman y. Lott, 144 Miss. 841, 
110 S 793 (where the court refused to 
enforce a contract to sell a tract of 
two hundred and eighty-two acres to 
the extent of forty acres only to 
which the vendor had title, where the 
vendee knew of the deficiency). 


{a] Illustration.—Plaintiff is not 
entitled to specific performance of a 
eontract for exchange of land where 
he knew when he entered into the 
contract that defendant owned only 
one-half interest in the land, and that 
it would require conveyances from 
others before the contract could be 
carried out. Thompson v. Music, 85 
Kan. 399, 116 P 612. 


Haw. 
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land, to which she was not a party;!° nor will the 


court attempt to put a moral compulsion upon the 


A 


[b] Outstanding lease.—That the 
vendee has no right to compensation 
if he has constructive notice of an 
outstanding lease from the occupa- 
tion of the tenant see James y. Lich- 
field, ey Reo) lg. Se Carroll, 
Keayes- irs Re 8 Hd. 9%.) sContra Cab-= 
allero v. Henty, lL. R. 9 Ch. 447. 


[c] Occupancy of estate by ven- 
dor’s mother is not necessarily notice 
of her life interest. Nelthorpe v. 
Holgate, 1 Coll. 203, 28 EngCh 203, 63 
Reprint 384. 


Knowledge of wife’s dower interest 
see infra § 61. 
9. Lee Wah Koon vy. Maui Dry 
Goods & Grocery Co., 29 Haw. 669. 
[a] Sublease.—Lee Wah Koon vy. 
Maui mes Goods & Grocery Co., 29 
69. 


Knowledge of wife’s interest see 
infra § 61. 


10. D. C.—Reilly v. Cullinane, 53 
IDDae Lee ee eda O94") me BEI sve 
Reeves, 36 App. 476. 

Iil.—-Stein v. McKinney, 313 Ill. 


84, 144 NE 795; Bartak v. Isvolt, 261 
Itl. 279, 1083 NE 967; Casstewens v. 
Casstevens, 227 Ill. 547, 81 NE 709, 
118 AmSR 291. 


Iowa.—Venator v. 
Iowa 295, 69 NW. 522. 


Ky.—Henderson vy. Perkins, 94 Ky. 
20%, 21 SW 1035;-14 Kyl 782; Plum 
v. Mitchell, 26 SW 391, 16 KyL 162. 


Mich.—Solomon vy. Shewitz, 185 
Mich: 6207 i152) INIW. L9G) vou ALR 55:0: 


Minn.—Stromme_ vy. _ Rieck, 107 
Minn. 177, 119 NW 948, 131 AmSR 
452; Cairncross v. MeGrann, 37 Minn. 
130,-33 NW 548. 


Mont.—Rosenow y. Miller, 63 Mont. 
Aus PAD lee (alte 


N. J.—Krah v. Wassmer, 75 N. J. 
Mae 209) Tita 404s ath 718 ING sd. sea: 
305, Sl A 133s Camden, ete. i. Co, 
va Adams, G2 N. J. Mig. 656, [bie A’ 24: 
McCormick v. Stephany, 57 N. J. Eq. 
257, 41 A 840,61 N. J. Eq. 208, 48 A 
Ue eEidlmes ave ehornper ol wNid.) aa. 
415. 


N. Y.—Schoonmaker v. Bonnie, 119 
Nei DOD Zon NED ot OG Miami ent a.V,. 
Feinblatt, 224 App. Div. 525, 231 NYS 
524 [mod on other grounds 250 N. Y. 
613, 166 NE 344]. 

Or.—Woolsey v. Draper, 
103, 201 P 730, 203 P 582. 


Utah.—Kelsey v. Crowther, 7 Utah 


Swenson, 100 


103 Or: 


519, 27 P 695 faff 162 U. S. 404, 16 
SCt 808, 40 L. ed. 1017]. 
Wit Fader avai Hell Semel pm aV cle mitites 


80 SE 576, AnnCas1915C 1034. 


W. Va.—Crookshanks v. Ransbarg- 
er, 80 W. Va. 21, 92 SH 78. 


Ont.—Re Woods, 49 Ont. L. 279. 


[a] Decreeing delivery of deed 
executed by defendant and wife.— 
Where, in a suit specifically to en- 
force a contract to convey land, it 
appears that the vendor and his wife 
have executed and acknowledged a 
deed to complainant and ‘his wife, 
the court can decree a delivery of 
such deed, if complainant will accept 
it, thus avoiding the necessity of 
complainant taking title subject to 


wife by directing the husband to procure his wife to 
join him in the conveyance,!! although it seems that 
a decree is not objectionable because it gives the 
husband the opportunity to procure the release of 
the wife’s dower interest.!2 


Where the statute pro- 


the wife’s dower right. Kora hav: 
Wassmer, 75 N. J. Eq. 109, 71 A 404 
[aff 78 N. J. Hq. 305, 81 A 1138]. 


Compelling release of dower gen- 
erally see Dower § 196. 


ll. Clark vy. Jankowski, 255 Ill. 
12'9,..99 INE 338) Weed va ‘Derrynn 2 
Dougl. (Mich.) 344, 45 AmD 257; Peel- 
env. WWevy, 26: INe Jia HG ooO nemeveruley, 
v. Smith, 25 N. J. Eq. 158; Hulmes vy. 
Thorpe, 5 N. J. Eq. 415; Weller v. 
Weyand, 2 Grant (Pa.) 103; Clark 
Vv. Seirer, 7 Watts (Pa.) 107, 32° Amid 
745. See Emery v. Wase, 8 Ves. Jr. 
505, 32 Reprint 451 (where Lord El- 
don doubted the propriety of execut- 
ing a contract against a husband by 
in effect compelling the husband to 
compel his wife to levy a fine); Out- 
ram vy. Round, 4 Vin. Abr. 203 (hold- 
ing husband could not be compelled 
specifically to perform a covenant 
that his wife should levy a fine). But 
see Simons v. Bedell, 122 Cal. 341, 
55 P 3, 68 AmSR 35 (where the wife 
ratified the husband’s contract by ac- 
cepting its benefits); Rostetter v. 
Granmtyy1s “Oh: Sts 126 OS Ai Dao So 
(where the ‘husband, holding the le- 
gal title in trust for the wife, con- 
tracted, at her request to convey, and 
specific performance was decreed on 
the ground that her right was a mere 
equity and that it was unnecessary 
for her to. join); Bali vw. Hardy, 3: Pe 
Wms. 187, 189, 24 Reprint 1023 (where 
the master of the rolls said: “‘There 
have been a hundred precedents, 
where, if the husband for a valuable 
consideration covenants, that the wife 
shall join with him in a fine, the 
court has decreed the husband to do 
it, for that he has undertaken it, and 
must lie by it if he does not perform 
se 

[a] Coercion of husband.—Where 
a wife refused to join in her hus- 
band’s conveyance of land, which he 
agreed to sell plaintiff, unless he 
would invest the proceeds of the sale 
in the purchase of a home, a court of 
equity will not require him to make 
such an investment, which may be 
contrary to his best judgment, in or- 
der to secure the release of the wife’s 
dower right and enable him to per- 
form his contract. Reilly v. Cullin- 
ane, 53 App.) (DD: C2) 17, 287 Nedo04: 


[b] Coercion of wife.—Equity will 
not, in order to compel a ‘husband to 
perform his contract to convey land, 
enter a decree the effect of which will 
be to put him in a position to coerce 
his wife into parting with her right 
of dower which is designed for the 
support of herself and ‘her children, 
and consequently is specially favored 
by the law. Reilly v. Cullinane, 53 
App. (D. C.) 17, 287 Fed. 994. 


[ec] Punishment of husband.—The 
court cannot require a vendor, whose 
wife did not join in his contract of 
sale and refuses to release her dower 
rights, to obtain a release of such 
rights under penalty of imprisonment 
for failure to do so. Long y. Chand- 
ler, 10 Del. Ch. 339, 92 A 256. 


12. Martin v. Merritt, 57 Ind. 34, 
26 AmR 45; Wingate v. Hamilton, 7 
Ind. 73; Pulliam vy. Pulliam, 4 Dana 
(Ky.) 123; Drake v. Barton, 18 Minn., 
462. See Northrup v. Gibbs, 49 Hun 
605, 1 NYS 465 (vendor decreed to 
convey free from dower, where there 
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vides that, where the owner of real estate contracts 
to sell it and the wife refuses to release her dower 
or right by descent, the owner may apply to the court 
for an approval of the sale and the price, and the 
court may direct a payment of the wife’s appropri- 
ate share of the price to the clerk for her benefit, 
specific performance may be had of the contract.** 
The failure or refusal of the wife to execute the 
deed is no obstacle to specific performance where 
the buyer of land is willing to aecept a deed not 
joined in by the seller’s wife, the land thus being 
encumbered with her inchoate dower right.'* 


was no evidence that he could not do 
so). 


18. Handy v. Rice, 98 Me. 504, 57 
A 847. 
142 WAla.—=lisyin svas cles sO te wAlley, 


493, 98 S 517; Williams v. Kilpatrick, 
195 Ala. 563, 70 S 742. 


Ark.—Harper v. Thurlow, 168 Ark. 
491, 270 SW 607. 

Del.—Long y. Chandler, 10 Del. Ch. 
339, 92 A 256. 


Fla.—Bland 
254,109 S 415. 

Ill.— Rost v. Kremin, 308 Ill. 79, 139 
NE 111; Wagner v. McClay, 306 fll. 
560, 138 NE 164; Corrigan v. Ralph, 
26" TMS Tl. 07, INR 55: 


Mass.—-Melamed _ v. Donabedian, 
238 Mass. 133, 130 NE 110. 


Minn.—Stromme v. Rieck, 107 Minn. 
177, 119 NW 948, 131 AmSR 452. 


Mo.—McGinness Vv. Brodrick. 
(Mo.) 192 SW 420. 


Mont.—Rosenow Vv. 
Mont. 451, 207 P 618. 


Nebr.—Zvacek y. Posvar, 118 Nebr. 
163, 223 NW 792. 


N. J.—Schefrin v. Wilensky, 92 N. 
J. Eq. 109, 111 A 660 [aff 92 N. J, Bq. 
705, 114 A 927]. 


N. Y.—-Markert v. Feinblatt, 224 
App. Div. 525, 231 NYS 524 [mod on 
other grounds 250 N. Y. 613, 166 NE 
344]. 


v. Knoblock, 92 Fla. 


Miller, 63 


INE CE Rodman v. Robinson, 134 N. 
CUS, he SE 295) LOAM SRS 76> 
LRA 682, 


Oh.—Coppolina v. Radice, 30 Oh. A. 
179, 164 NE 643; Urbanski v. Szelasz- 
kiewicz, 15 Oh. A. 4. 


Or.—Kaufman y. Hastings, 93 Or. 
623, 184 P 265. 


Pa.—Pittsburgh Real Hstate Co. vy. 
Rudolph, 301 Pa. 502, 153 A 438; Bahl 
wv. Menger, 283 Pa. 508, 129 A 459; 
Stratford v. Lukens, 52 Pa. Super. 
355. 


Utah.—McNeil v. McNeil, 
Pad 2d P9388; 


Va.—Ford v. 
106 SE 379. 


[a] Dower right not defense.— 
(1) Dower right of respondent’s wife 
is not available either by demur- 
rer or answer as a defense to a 
bill for specific performance of a 
contract for the sale of land. Mar- 
tin v. Baines, 217 Ala. 326, 116 S 341. 
(2) Where defendant, a veteran real 
estate dealer, contracted to exchange 
property with plaintiff, and, in plain- 
tiffs suit for specific performance, 
defendant’s wife did not ask for pro- 
tection on account of the impossibil- 
ity or difficulty of protecting her 
dower interest from sale under the 
mortgage on’ defendant’s property if 
he were compelled to convey, her re- 
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Street, 129 Va. 437, 
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fusal to sign the deed being merely in 
compliance with her husband’s wish, 
plaintiff would not be refused specific 
performance for the protection of the 
wife. MeGinness v. Brodrick, (Mo.) 
192 SW 420. 


ip] Vendor's marriage after exe- 
cution of contract, not creating any 
dower interest in the wife (see Dower 
§ 73 note 23), does not excuse him 
from performing, since her consent 
to a conveyance is not necessary. J. 
J. Newberry Co. v. Shannon, (Mass.) 
167 NE 292, 63 ALR 133. 


{[c] Where husband and wife con- 
veyed land to purchaser with notice 
of contract, the dower right is extin- 
guished, and such purchaser must 
convey the full title to plaintiff. 
Mansfield v. Hodgdon, 147 Mass. 304, 
17 NE 544. 


[d] Blection.—In a suit for spe- 
cific performance against a wife not 
bound by the contract and her hus- 
band jointly, a motion to amend the 
complaint by demanding a decree 
against the husband alone amounts to 
an election on plaintiff’s part to ac- 
cept the deed of the husband alone 
within the rule requiring plaintiff to 
elect. Woolsey v. Draper, 103 Or. 
103, 201) P 730; 263 (582. 


15. See supra § 56. 

16. See cases infra notes 17—24. 

17. Ala.—Springle vy. Shields, 17 
Ala. 295. 


Ark.—Hirschman y. Forehand, 114 
Ark, 436, 170 SW 98. 


Fla.—Fisher v. Miller, 92° Fla. 48, 
109) (S257. 


Ind.—Martin v. Merritt, 57 Ind. 34, 
26 AmR 45; Hazelrig v. Hutson, 18 
Ind. 481; Wingate v. Hamilton, 7 Ind. 
73. 


Iowa.—Noecker vy. Wallingford, 133 
Iowa 605, 111 NW 37; Thompson v. 
Colby, 127 Iowa 234, 103 NW 117; 
Bradford v. Smith, 123 Iowa 41, 98 
NW 377; Townsend vy. Blanchard, 117 
Iowa 36, 90 NW 519; Miller v. Nelson, 
64 Iowa 458, 20 NW 759; Zebley v. 
Sears, 38 Iowa 507; Presser v. Hild- 
enbrand, 23 Iowa 483; Leach v. For- 
ney, 21 Iowa 271, 89 AmD 574; Trout- 
man v. Gowing, 16 Iowa 415. 


Kan.—Williams v. Wessels, 94 Kan. 
11, 145) P S56. 

Mass.—Melamed v. Donabedian, 130 
NE 110; Davis v. Parker, 14 Allen 
94; Woodbury yv. Luddy, 14 Allen 1, 


92 AmD 731; Park vy. Johnson, 4 Al- 
len 259. 


Mich.—Walker y. Kelly, 91 Mich. 
212, 51 NW 934. 

Pe ae v. Nockin, 20 Minn. 
1d. 

Mo.—Tebeau v. Ridge, 261 Mo. 547, 
170 SW 871, 
Aiple-Hemmelmann Real Estate Co. 
v. Spelbrink, 211 Mo. 671, 111 Sw 480, 
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[§ 61] b. Abatement of Price or Indemnity—(1) 
There is a conflict of authority as to 
whether the general principle permitting the vendee 
to have specific performance with an abatement of 
the purchase price where the vendor is unable to con- 
vey the quality or quantity of the estate which he 
has agreed to convey?® applies to cases wherein the 
vendor has agreed to convey and his wife refuses 
to join in the deed or to release her inchoate right of 
dower.?® In some jurisdictions specific performance 
with an abatement of the price is allowed ;** 
specific performance is allowed with indemnity 


or 


14 AnnCas 652]. 


N. Y.—Feldman v. Lisansky, 239 N. 
Y. 81, 145 NE 746; Goss v. Cohen, 
216 App. Div. 821, 215 NYS 644 [aff 
945 N. Y. 523, 157 NE 843]; Farley 
v. Secor, 167 App. Div. 80, 152 NYS 
787; Maas v. Morgenthaler, 136 App. 
Div. $59) 120 NYS 1004; _ Lewis v. 
Ludlam, 115 Mise. 847, 189 NYS 636; 
Campione v. Eckert, 110 Misc. 793, 182 
NYS 137; Granoff v. Korpus, 182 NYS 
136. See Bostwick v. Beach, 103 N. 
Y. 414, 9 NE 41 (semble); Sternberg- 
er v. McGovern, 56 N. Y. 12, 15 Abb 
PrNS 257 (where the question was 
undecided, but a majority of the judg- 
es held that compensation would be 
unjust where the contract is one of 
exchange of land); Peters v. Dela- 
plaine, 49 N. Y. 362 (dictum). Con- 
tra Roos v. Lockwood, 59 Hun 181, 
13 NYS 128 [aff 129 N. Y. 623, 29 NE 
1029] (criticizing the practice of giv- 
ing indemnity, since ‘“‘such an ar- 
rangement, moreover, renders the ti- 
tle exceedingly unmerchantable for 
an indefinite period’’); Dixon v. Rice, 


16 Hun 422; Bonnet vy. Babbage, 19 
NYS 934 (where purchaser had 
knowledge). 


N. C.—Bethell v. McKinney, 164 N. 
CL, 80 SEP 1625 


Oh.—Moore v. Moulton, 5 Oh. Dec. 
(Reprint) 534, 6 AmLRec 466, 7 Oh. 


Dec. (Reprint) 405, 2 CincLBul 323. 
+ 


S. C.—Wannamaker y. Brown, 77 
S. C. 64, 57 SE 665; Payne v. Melton, 
69 S. C. 370, 48 SEH 277. 


Wis.—Wright v. Young, 6 Wis. 127, 
70 AmD 453. 


Ont.—Loughead y. Stubbs, 27 Grant 
Ch. 387; Skinner vy. Ainsworth, 24 
Grant Ch. 148; -Van Norman vy. Beau- 
pre, 5 Grant Ch. 599; Kendrew’ v. 
Shewan, 4 Grant Ch. 578. 


Sask.—Halldorson vy. 
Sask. L. 498. 


{a] Under contract for exchange 
of property with husband and wife, 
if the wife refused to join in the deed, 
her privy examination not ‘having 
been taken at the time of the execu- 
tion of the contract or at any other 
time, the husband could be compelled 
to convey and be heid in damages 
with the wife. Colwell v. O’Brien, 196 
IN. €. 508,91 46-Si8y 42" 


[b]  Valne of consummate inter- 
est.—Where the vendor’s wife refus- 
es to sign the deed, the vendee, in 
electing to compel specific perform- 
ance to the extent the vendor can per- 
form, is entitled to an abatement of 
the price to the extent of the value 
of the wife’s inchoate dower interest 
only, and not the value of a consum- 
mate dower interest. Kupferbere vy. 
Beatty, 122 Misc. 217, 202 NYS 712. 


[c] Rule applied.—(1) Where de- 
fendant asserted in his answer and at 
trial his wife’s refusal to join in the 
conveyance he had agreed to make, 
the wife having been examined as a 


Holizki, 12 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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against the wife’s claim.1® In other jurisdictions 
it has been held that an abatement of price or a 
requirement of indemnity cannot be allowed,!® at 
least unless the wife’s refusal to join was by collu- 
sion with, or the fraudulent procurement of, the 
Further, it is held in some jurisdictions 
that to decree specific performance with indemnity 
cannot be had because it would amount to the mak- 
ing of a new contract for the parties,?! and by other 
authorities specific performance with an abatement 


husband.2° 


witness, plaintiff should then have 
elected to sue for damages, or to 
take the conveyance subject to the 
wife’s dower, with abatement of price 
therefor, and evidence of the ages of 
defendants should be submitted to 
determine the value of the dower, or 
evidence admitted to show damages, 
so that definite judgment might be 
entered, and it was not a case for al- 
ternative judgment. Weintraub v. 
Kruse, 195 App. Div. 807, 187 NYS 
TiS. (2) Where a father sold land 
to his son and the son understood 
that the latter should ‘have a deed 
executed by his father and mother, 
but in the father’s action of eject- 
ment against the son, wherein the 
latter seeks specific performance of 
the contract of sale, his mother is not 
a party, so that a decree for him can- 
not affect her, the purchase price to 
be paid the father by the son should 
be diminished by the value of the 
mother’s inchoate right of dower. 
Scheerer v. Scheerer, 287 Mo. 92, 229 
SWw 192. 


18. Ala.—Sadler v. Radcliff, 
Ala. 499, 111 S 231; Parsons v. Liuza, 
205 Ala. 206, 87 S 801; Minge v. 
Green, 176 Ala. 343, 58 S 381; Sprin- 
gle v. Shields, 17 Ala. 295. 


Iowa.—Thompson v. Colby, 127 
Iowa 234, 103 NW 117; Bradford v. 
Smith, 123 Iowa 41, 98 NW 377; Leach 
v. Forney, 21 Iowa 271, 89 AmD 574. 
See Troutman v. Gowing, 16 Iowa 
415. 
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S. C.—Wanamaker v. Brown, 77 S. 
C. 64, 57 SE 665. 


Eng.—Wilson vy. Williams, 3 Jur. N. 
S. 810. 


Ont.—Re Woods, 
Skinner vy. Ainsworth, 
148. 


19. D. C.—Barbour 
App. 207, 24 LRA 763. 


N. J.—Leoncavallo v. Rigat, 146 
A 194; Cohen v. Rosenblum, 106 
N. J. Eq. 236, 150 A 392;--Hlwood v. 
Smith, 95 N. J. Eq. 195, 122 A 889; 
McCormick v. Stephany, 57 N. J. Eq. 
257, 41 A 840; Borden v. Curtis, 48 
N. J. Eq. 120, 21 A 472; Blake v. Flat- 
ley, 44 N. J. Eq. (228, 10 A 158, 14 A 
128, 6 AmSR 886; Peeler v. Levy, 26 
N. J. Eq. 330; Reilly v. Smith, 25 N. 
J. Eq. 158; Hawralty v. Warren, 18 
N. J. Eq. 124, 90 AmD 613; Young v. 
Paul, 10 N. J. Eq. 401, 64 AmD 456; 
Coulter v. Stern, 4 N. J. Misc. 779, 134 
A 305. 

* Oh.—Barnes v. Christy, 102 Oh. St. 
160, 131 NE 352. Contra Stanley v. 
Bedinger, 2 Oh. Cir. Ct. 344, 1 Oh. Cir. 
Dec. 522 (‘compensation is for pres- 


AQ Ont, Way 29; 
24 Grant Ch. 


v. Hickey, 2 


ent loss, and indemnity is against 
future risk’); Moore v. Moulton, 5 
Oh. Dec. (Reprint) 534, 6 AmLRec. 


466, 7 Oh. Dec. (Reprint) 405, 2 Cine 
LBul 323. 


Pa.—Hannan v. Carroll, 283 Pa. 61, 
128 A 657; Burk v. Serrill, 80 Pa. 
413, 21 AmR 105; Burk’s App., 75 Pa. 
141, 15 AmR 587; Riesz’s App., 73 Pa. 
485; Saler v. Lessy, 76 Pa. Super. 15; 
Ritter v. Relly, 4 Pa. Dist. & Co. 57; 
In re Angermeier, 22 Pa. Dist. 91. 
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Va.—Aitna Ins. Co: v. Aston, 123 
Va. 327, 96 SE 772; Haden v. Falls, 
115 Va. 779, 80 SE 576, AnnCas1915C 
1034; Graybill v. Braugh, 89 Va. 895, 
17 SE 558, 37 AmSR 894, 21 LRA 133 
(semble). 


[a] Chief ground adduced for re- 
fusing relief is that subjecting the 
husband to serious pecuniary loss 
because of his wife’s refusal to join 
operates as a moral coercion upon her 
to yield her consent. It is also said 
that the wife’s right is of such a con- 
tingent nature that to estimate its 
value by the use of mortality tables, 
etc., works an injustice to one party 
ae the ‘other. Riesz’s App., 78 Pa. 


20. Koperski v. Wira, (Ch.) 129 A 
MSG eg Late Oi eNe Poe Gls eas Aw 88215 
Stone v. Stanley, 92 N. J. Eq. 310, 112 
A 496; Schefrin v. Wilensky, 92 N. J. 
Gs: LOS AAAI G OM athe 2a IN Jen Bla) 
705, 114 A 927]; Stein v. Francis, 91 
N. J. Bq. 205, 109 A 738% Salduttis v. 
Flynn, 72 N. J. Eq. 157, 65 A 246; Mc- 
Cormick v. Stephany, 61 N. J. Eq. 208, 
48 A 25; Borden'‘v. Curtis, 48 N. J. Eq. 
120, 21 A 472 (but see criticism of the 
rule by Pitney, V. C.); Blake v. Flat- 
ley, 44 N. J. Hq. 228, 10 A 158, 14 A 
128, 6 AmSR 886; Peeler v. Levy, 26 
N. J. Eq. 330; Reilly v. Smith, 25 N. 
L. Eq. 158; Hawralty v. Warren, 18 
N. J. Eq. 124, 90 AmD 613; Young v. 
Paul, 10 N. J. Eq. 401, 64 AmD 456. 


[a] Thus, where a wife’s refusal 
to join her husband in a deed to cer- 
tain property he had contracted to 
convey to complainant was not the 
result of a bona fide unwillingness to 
release her dower, but merely to spite 
the purchaser, instigated thereto by 
her husband, specific performance 
would not be denied for that reason. 
Ferrell y. Bork, 76 N. J. Eq. 615, 79 A 
897. : 


[b] Where wife willing to release. 
—(1) In an action against man and 
wife for specific performance of a 
contract of sale of land, where it 
does not appear that the husband has 
induced his wife to refuse to join in 
the conveyance of the property, and 
she executed and acknowledged a 
deed, which was destroyed by the 
husband, thereby showing her will- 
ingness to release her right of dower, 
the contract of sale not being formal- 
ly acknowledged by her, a decree will 
be entered, directing the husband to 
deliver to complainants a deed exe- 
cuted by himself and wife, and, as an 
alternative, deliver to complainants a 
deed for the premises subject to the 
inchoate right of dower of the wife, 
and payment into court of a sufficient 
amount to indemnify complainants 
against any claim of dower, or com- 
plainants may retain out of the pur- 


chase price the value of the dower 


right. Luczak vy. Mariove, 92 N. J. 
Hq. 377, 112 A 494 [aff 93 N. J. Ha. 
501, 116 A 925]. (2) Execution and 
acknowledgment of a deed by wife 
in compliance with a contract of sale 
not formally acknowledged by her, 
and afterward destroyed by the hus- 
band, may be taken as evidence that 
the wife was willing to release her 
right of dower. Luczak v. Mariove, 
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is refused because of the fact that the value of in- 
choate dower cannot be fixed with sufficient aceura- 
cy;°? by still other authorities it is held that, where 
the vendee, at the time of entering into the contract, 
knew that the vendor was married, he is not enti- 
tled to relief as to the wife’s interest,?? although 
this rule is not recognized in other jurisdictions and 
the knowledge of the purchaser will not defeat his 
right to abatement or compensation for unreleased 


supra. (3) An objection to a suit by 
a vendee for specific performance of 
a contract for sale of land that the 
vendor’s wife did not sign the con- 
tract and afterward refused to exe- 
cute a deed in conformity with the 
contract is not tenable, where the 
vendor had, at the time of an at- 
tempted settlement between the par- 
ties, presented a deed executed by 
himself and wife to the vendees for 
the premises in question. South Jer- 
sey Furniture Corp. v. Dorsey, 95 N. 
J. Wags 530; 123A. 543 fait, 99 Nadas 
433, 182 A 923]. 


[c] Where, after husband’s death, 
indemnity is sought against the dow- 
er right of the widow, the reason 
against requiring an indemnity fails 
since the heirs, who are required to 
indemnify, are not in a position to 
exercise an undue influence upon the 


widow. McCormick v. Stephany, 61 
N. J. Eq. 208, 48 A 25. 
[d] After conveyance to third 


person with notice of an agreement 
to convey not binding upon the wife 
of the vendor, the original purchaser 
may be entitled to specific perform- 
ance as against the subsequent pur- 
chaser, although he could not have 
compelled the wife of the vendor to 
convey her interest, since by the con- 
veyance to the subsequent purchaser 
which was executed and acknowl- 
edged by both the vendor and his wife 
the title passed to him free of the 
wife’s inchoate right of dower, and 
since the wife is entitled to a pay- 
ment for the conveyance of her inter- 
est to the subsequent purchaser, the 
original purchaser is entitled to a de- 
duction for the amount payable to 
her or to the subsequent purchaser 
on that account. Saldutti v. Flynn, 
U2 IN. J.) gy 15%) Go eAN 246. 


21, ‘Longe ‘v. Chandler, .10) Del. Ch, 
339, 92 A 256; Reilly v. Cullinane, 53 
App. (D. C.) 17, 287 Fed. 994. 


22. Del.—Long v. Chandler, 
Del. Ch, 339, 92 A 256. 


10 


D. C.—Reilly v. Cullinane, 53 App. 
17, 287 Fed. 994. 

Ill. Cowan v. Kane, 211 Ill. 572, 71 
NE 1097; Ebert v. Arends, 190 Ill. 


221, 60 NE 211; Humphrey v. Clem- 
ent, 44 Ill. 299. ‘ 


Mont.—Rosenow v. Miller, 63 Mont. 
4505 207% Te) 1GA8- 


Va.-—Evans v. Kingsberry, 2 Rand. 
(23 Va.) 120, 14 AmD 779. 


23. Fla.—Fisher v. Miller, 
48, 109 S 257. 


N. C.—Farthing v. Rochelle, 131 N. 
CX563. 840 Sele 


Oh.—People’s Sav. Bank v. Pa-~ 
risett, 68 Oh. St. 450, 67 NE 896, 96 
AmSR 672; Lucas v. Scott, 44 Oh, St. 
636; Caple v. Crane, 10 Oh. A. 461; 
Caple v. Crane, 31 Oh. C. A. 225. 


Or.—Kuratli v. Jackson, 60 Or. 203, 
118 P 192,.1018, 38 LRANS 1195, Ann 
Casi914 208. 


Utah.—Free v. Little, 31 Utah 449, 
88 P 407. : 


24, Brookings v. Cooper, 256 Mass, 


92 Fla. 


908 [58 C.J.] 


[§ 62] (2) Manner and Amount of Indemnity or 
Abatement. Where, in the particular jurisdiction, 
a gross compensation will not be allowed the vendee 
who seeks specific performance but only an indem- 
nity against loss from the encumbrance created by 
the dower interest, the’ amount of the reservation is 
in contemplation of an actually vested dower estate 
and will be measured by the relative quantum of 
that estate,2> and should be one half or one third 
of the purchase price as the wife may presently ap- 
pear to be entitled under the statute.2° It cannot 
exceed the amount of the purchase price payable in 
money.2’ If the dowress expectant should die be- 
fore the husband, the amount reserved with legal 
interest to that date is then to be paid to the ven- 
dor;?8 if she survives her husband, the amount re- 
served falls due on her death and is then payable 
to the vendor’s heirs at law or assigns with legal 
interest accruing during the vendor’s lifetime only.*? 
The ultimate payment of the amount reserved should 
be secured by a decretal order making it a lien on 
the land or else by a mortgage on the land condi- 
tioned and payable in accordance with the preced- 
ing rules as the chancellor may in his discretion 
determine.*® Further, the vendor should be given 
an opportunity to procure the release of the dower 
encumbrance as an alternative of a deduction from 
the purchase price?! Where the premises are sub- 
ject to a mortgage, abatement in the purchase price 
on account of the vendor’s wife’s refusal to release 
her inchoate right to dower should be based on the 
gross value of the dower right and not upon the 
value of the estate after deducting the money which 
the wife or heirs might pay in redemption.*? 

[§ 63] 4. Refusal of Husband To Relinquish or 
Convey Curtesy or Statutory Estate. It has been 


held that one who knows that his vendor has a hus- 
band who does not join in the contract cannot have 


121, 152 NE 243, 46 ALR 745; Naja-|{111 S 231; 
rian v. Boyajian, 48 R. I. 213, 136 A| 343, 58 S 381. 
767. 30. 


25. Minge v. Green, 176 Ala. 3438,/111 S 231; 
58 S 381. BSS Bee ish Gael le 
[a] In New Jersey.—Where the 31. Minge v. Green, supra. 


wife refuses to join in the convey- 32. 
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Minge v. Green, 176 Ala. 


Sadler v. Radcliff, 215 Ala. 499, 
Minge v. Green, 176 Ala. 


[$§ 62-64 


specific performance with a retention of a part of 
the price as protection against the husband’s possi- 
bility of curtesy.23 Under a statute permitting a 
married woman living separate from her husband to 
convey land of a particular character without join- 
der of her husband, although she cannot by such a 
conveyance affect his interest therein, her contract 
for the sale of such land made while living in such 
state of separation may be enforced in equity as to 
her interest although not joined in by her husband.** 


[§ 64] 5. Refusal of Wife To Release or Convey 
Homestead.*® Where, under the statute, the consent 
of the wife to a transfer or encumbrance of the 
homestead is essential,*?® a contract to convey land 
embracing a homestead which is not joined in by 
the wife cannot be enforced according to some au- 
thorities as to the land not a homestead with an 
appropriate abatement of the purchase price,?’ at 
Jeast in the absence of circumstances rendering it 
unjust not to enforce the contract otherwise than 
according to its exact terms;** according to other 
authorities, it may be specifically enforced as to 
the property other than the homestead with a proper 
abatement of price.2® Under a statute providing 
that no conveyance or contract to convey a home- 
stead is valid unless the husband and wife join in 
its execution, but that such a contract may be en- 
forced as to real estate other than the homestead, 
a contract to convey land, including an unselected 
homestead, may be enforced as to such real estate 
with a deduction of the value of the homestead,*° 
and of the wife’s contingent dower right should she 
refuse to release it,4t and such a contract may be 
enforced as to the nonhomestead land over the ob- 
jection of both husband and wife if adequate pro- 
tection is atforded to the wife.4* Where property 
occupied as a homestead exceeds in value the stat- 
utory amount, specific performance of a contract to 


by a court of equity as to the excess 
in value, which was not the contract 
made, nor will damages be awarded 
in lieu of performance as to such ex- 
cess; both parties being chargeable 
with knowledge that the contract was 
void when it was signed. Mundy v. 
Shellaberger, 161 Fed. 503, 88 CCA 445 


ance, it” is subject to her inchoate 
right of dower, and the court, in de- 
ereeing specific performance by the 
husband, may provide that he shall 
deliver to complainant a bond of in- 
demnity as security approved by a 
special master, and that, if defend- 
ants fail to provide an indemnity, 
complainant may retain in his hands 
out of the purchase price an amount 
to be ascertained at the time the de- 
eree is signed, in accordance with the 
mortality tables, on the basis of the 
right of dower being consummate at 
that time. Schefrin vy. Wilensky, 92 
Needs Egy 1095 111 A: 660" faft.92 Naa, 
Eq. 705, 114 A 427]. 


26. Sadler v. Radcliff, 215 Ala. 499, 
111 S 231; Minge v. Green, 176 Ala. 
843, 58 S 381. 


27. Minge v. Green, supra. 
28. Sadler v. Radcliff, 215 Ala. 
499, 111 S 281; Minge v. Green, 176 


Ala. 343, 58 S 381. See Wannamaker 
v. Brown, 77 S. C. 64, 57 SE 665 (hus- 
band entitled to interest during life 
of wife). 

29. Sadler v. Radcliff, 215 Ala. 499, 


Brookings vy. Coogwer, 256 Mass. 
121, 152 NE 243, 46 ALR 745. 


Bae Leo v. Deitz, 63 Or._261, 127 P 


34 Hollander v. Abrams, 99 N. J. 
Eq. 254, 182 A 224 [aff 100 N. J. Ea. 
298, 1384 A 742). 


35. Enforcement of contract to 
convey homestead generally see 
Homesteads § 329. 


36. See Homesteads §§ 259-297. 


37. Horseth v. Fugleston, 
Minn. 607, 205 NW 607; Anderson y. 
Schertz, 94 Nebr. 390, 143 NW 238: 
Kaiser v. Klein, 29 S. D. 464, 137 NW 
52; Burnett v. Mitchell, (Tex. Civ. 
A.) 158 SW 800. 


[a] Knowledge by parties of in- 
validity of contract.—Under Mo. Rev. 
St. (1899) § 3616 (St. Annot. [1906] p 
2034), which makes any alienation of 
a homestead by the husband alone 
null and void, an executory contract 
by a husband to sell homestead prop- 
erty which exceeds in value the statu- 
tory limitation of three thousand dol- 
lars will not be specifically enforced 


165 


For later cases, developments and changes in the law see Annotations, 


[aff 153 Fed. 219]. 


38. Burnett v. Mitchell, (Tex. Civ. 
A.) 158 SW 800. 


39. Wagner v. McClay, 306 Ill. 560, 
138 NE 164; Herman v. Sawyer, 112 
Kan. 6, 209 P 663; MHalldorson v. 
Holizki, 12 Sask. L. 498. 


[a] For example, in an action to 
compel specific performance of a con- 
tract to convey three quarter sections 
of land, which contract was not 
signed by defendant’s wife, one quar- 
ter section being the homestead, de- 
cree for conveyance of the rest of the 
land should have been entered. Her- 
man v. Sawyer, 112 Kan. 6, 209 P 663. 


40. Townsend v. Blanchard, 117 
Iowa 36, 90 NW 519. See Presser v. 
Hildenbrand, 23 Iowa 483 (decided 
under a statute under which it had 
been held that the contract was in- 
valid as to the entire tract but in 


which the validity of the contract 
involved was not questioned). 


41. Abatement for dower right see 
supra § 61. 


42. Mosnat v. Berkheimer, 


Iowa 177, 139 NW 469. 23 


Same title and section number, 


§§ 64-65] 


convey may be enforced, although the contract was 
not signed by the wife as required by statute, where 
the purchaser is willing to accept title subject to the 


vendor’s homestead rights.*? 


[§ 65] I. Waiver or Abandonment of Right*+4— 
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[58 C.J.] 909 


performance of his contract may be lost by his aban- 
donment thereof,*® by his acquiescence in the breach 
of the other party,*® by laches,47 or by conduct in- 


consistent with the right to relief,48 which amounts 


1. In General. The right of a party to the specific 


43. Watson v. Doyle, 130 Ill. 415, 
22 NE 613. 


_44. Effect of rescission or termina- 
tion see infra § 165. 


45. Kosky v. Borowko, 224 App. 
Div. 764, 229 NYS 714: Van “Abel v:- 
Wemmering, 33 S. D. 544, 146 NW 


697; Davis v. Wagner, (Tex. Civ. A.) 
237 SW 612. 
fa] Conduct not constituting 


abandonment of remedy.—Laughton 
Ve ceortabnin Commns.—[1910]/ Al CG 
565. 

{[b] Futile attempts at compro- 
mise.—Right to specific performance 
of a contract of lease was not for- 
feited by the lessee, because he at- 
tempted to secure a contracted lease 
by negotiations and compromise. 
Sterling Shoes Corp. v. Plankinton 
Bldg. Properties, (Wis.) 230 NW 140. 


Abandonment of contract as defeat- 
ing right to specific performance see 
infra § 165. 

46. Preston v. Preston, 
200, 24 L. ed. 494; 
300 Fed. 455; Hddy v. St. Charles 
Land Co., 271 Fed. 254; St. Basil’s 
Community v. Byrne, (Tex. Commn. 
A.) 255 SW 601 [rev (Civ. A.) 236 SW 
1016]. 


[a] Acquiescence based on false 
statement of defendant.—The pur- 
chaser’s acquiescence in a rescission 
of the contract by the vendor which 
was based on the vendor’s false state- 
ment that the property had been re- 
sold to another does not waive the 
purchaser’s right to specific perform- 
ance after learning of the falsity of 
the statement. Patterson v. Ds 
Poiseauza Lumber Co. 92 0Ni J.°Hha. 
569, 114 A 336 [rev 93 N. J. Eq. 446, 
116 A 697]. 


47. laches in: 
Bringing suit see infra §§ 420-433. 
Performance see infra §§ 387-405. 


48. lIowa.—Houlette v. Johnson, 
205 Iowa 687, 216 NW 679. 


Nebr.—Svanda v. Svanda, 86 Nebr. 
203, 125 NW 585. 


N. J.—B. Holding Co. v. Dubois, 100 
N. J. Eq. 424, 136 A 518. 


Or.—Kinney v. Schlussel, 116 Or. 
376, 239 P 818; Friendly v. Elwert, 57 
Or. 599, 105 P 404, AnnCas1913A 357, 
111 P 690, 112 P 1085. 


Pa.—Magen v. Neiman, 301 Pa. 164, 
AN PAS 7.96: 


Ss. D—Van Abel v. Wemmering, 33 
‘S. D. 544, 146 NW 697. 


{a] Conduct inconsistent with rem- 
edy.—(1) Where a person who had 
contracted to sell land and give a ti- 
tle satisfactory to the purchaser’s at- 
torney had lost an unrecorded deed 
from her grantor to her, and was only 
able to give a warranty deed which 
she offered to do but which was re- 
fused by the purchaser because of the 
absence of the unrecorded deed, the 
purchaser could not subsequently 
compel her to do the very thing which 
she had previously offered to do and 
which he had refused to accept, al- 
though she had in the meantime ac- 
quired another deed in_place of the 
lost one. Friendly v. Elwert, 57 Or. 


aa 


Wiss 16, SE 
Wright v. Dodge, 


599, 105 P 404, AnnCas1913A 357, 111 
P 690, 112 P 1085. (2) Where parents 
agreed with a woman, in considera- 
tion that she would marry their son, 
that they would convey to the son 
and his wife jointly a one hundred 
and sixty-acre tract, and after the 
marriage a conveyance of a tract con- 
taining one hundred and twenty acres 
of the land promised was made, and 
delivery of the deed accepted by the 
grantees without objection, the son’s 
wife could not subsequently sue for 
specific performance as to the one 
hundred and sixty acres. Svanda v. 
Svanda, 86 Nebr. 203, 125 NW 585. 
(3) After plaintiff refused to take ti- 
tle, because of a defect therein, he 
could not later come into a court of 
equity and ask the court to compel 
the same conveyance which the ven- 
dor offered and which was refused. 
Kinney v. Schlussel, 116 Or.'376, 239 
P 818. (4) A beneficiary of a declara- 
tion of trust conveying land he never 


possessed, and who surrendered his 
rights for a consideration, cannot 
claim specific performance of the 


agreement, although surrender was 
oral, under St. (1920) §§ 20192, 20193. 
Magen v. Neiman, 301 Pa. 164, 151 A 
796. (5) Where a purchaser, in a 
contract calling for a deed and part 
payment on a designated date, re- 
fused a tender of the deed on that 
date, the vendor’s subsequent mort- 
gage of the premises precluded his 
obtaining specific performance. Van 
Abel v. Wemmering, 33 S. D. 544, 146 
NW 697. (6) A vendor by retaining a 
deposit as liquidated damages under 
the contract (see infra § 169) (7) 
elects to terminate the contract and 
cannot subsequently obtain specific 
performance of the agreement (B. 
Holding Co. v. Dubois, 100 N. J. Eq. 
424,136 A 518). 


[b] Conduct not inconsistent with 
right to specific performance.—(1) 
Plaintiff is not precluded from specif- 
ically enforcing a contract to devise, 
in return for care, by discussing with 
the administrator a claim not within 
the purview of the contract, where 
plaintiff was ignorant of how to pro- 
ceed and of fact that such claim was 
not within the purview of the con- 
tract. Houlette v. Johnson, 205 Iowa 
687, 216 NW 679; Durham vy. Breath- 
wit, 57 Tex. Civ. A. 38, 121 SW 890. 
(2) Plaintiff's refusal to accept a 
vendor’s offer to convey the land with- 
out obtaining the release of certain 
vendor’s liens» which he had con- 
tracted to satisfy was no defense to 
plaintiff's subsequent suit for spe- 
cific performance. Durham y. Breath- 
wit, supra. 


49. Ark.—Shreve v. Carter, 177 
Ark. 815, 8 SW (2d) 443. 
Cal.—Cavalieri v. Hess, 205 Cal. 


708, 272 P 295. 


N. J.—Naugle v. Baumann, 97 N. 
J. Eq. 118, 127 A 267. 


Tex.—St. Basil’s Community. v. 
Byrne, (Commn, A.) 255 SW 601 [rev 
(Giv. A.) 236 SW. 1016]. 


Wash.—Blakely _ v. 
Wash. 206, 113 P 257. 


[a] Purchaser accepting convey- 
ance subject to trust deed may not 
subsequently seek specific perform- 
ance of the vendor’s contract to con- 


Sumner, 62 


*By HARRY ROSEN (§§ 65, 66). 


to a waiver*® or an estoppel.®° 


vey property free from liens. 
Vv. ‘Carter, 7 Arik. 
443. 


[b] Buyer, accepting deed without 
objection and with knowledge that it 
did not conform to description in con- 
tract of sale waived right to specific 
performance. Cavalieri vy. Hess, 205 
Calt03; 2102) 24295. 


[ec] ‘Waiver’ means an intentional 
relinquishment of rights, which nec- 
essarily involves a knowledge of those 
rights, so that prior purchasers do 
not waive their right to specifie per- 
formance as against subsequent pur- 
chasers by acts or omissions before 
they are informed of their rights. 
Patterson v. J. D. Loiseaux Lumber 
Coro 2 INE dh Gs DOO se Le Aveo Oona: 
93 N. J. Eq. 446, 116 A 697]. 


{d] Acts constituting waiver.—A 
purchaser waived right to _ specific 
performance of a contract to convey 
on being advised that the vendors 
could not procure an outstanding in- 
terest, by inviting a proposal for the 
vendors’ interest and offering to nego- 
tiate for himself with the owner of 
the remaining interest. Blakely v. 
Sumner, 62 Wash. 206, 113 P 257. 


fe] What is not waiver.—(1) 
Plaintiffs did not waive the right to 
enforce a building line restriction by 
failing to prosecute other owners who 
built out projections in some of the 
higher stories of their buildings. 
Codman v. Bradley, 201 Mass. 361, 87 
NE 591. (2) Where one of three ten- 
ants in common of land executed a 
contract to orator for its sale, and 
part payment was made on the whole 
purchase, the application of such pay- 
ment to the price of the undivided in- 
terest conveyed by two of the co- 
tenants did not constitute a waiver 
of orator’s right to enforce specific 
performance by a purchaser of the 
other cotenant’s interest. Vermont 
Marble Co. v. Mead, 85 Vt. 20, 80 A 
852. 


Shreve 
815, 8 SW (2d) 


50. U. S.—Wright v. Dodge, 300 
Fed. 455; Eddy v. St. Charles Land 
Co., 271 Fed. 254. 

Cal.—Cavalieri v. Hess, 205 Cal. 


708, 272 .P 295; Smiley v. Read, 163 
Cal. 644, 126 P 486. 
Mich.—Satovsky v. 
Mich. 257, 211 NW 659. 
N. J.—Storch v. Tepperman, 99 N. 
J. Eq. 48, 131-:A 626; Milmoe v. 
Murphy, 65 N. J. Eq. 767, 56 A 292. 


N. Y.—McLean v. Clark, 118 Misc. 
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Satovsky, 


2o4ce LISS INIY Ss) L132 
[a] Conduct constituting estoppel. 
—(1) Complainant, who had _ con- 


tracted for the purchase of a part 
of a tract of land owned by defend- 
ant, by consenting to the sale by de- 
fendant of the entire tract, in the pro- 
ceeds of which he was entitled to 
share, and by afterward contracting 
with the purchaser for the repurchase 
of his part, was estopped to maintain 
a suit for specific performance of his 
original contract. Eddy v. St. Charles 
Land Co., 271 Fed. 254. (2) Plaintiffs 
are estopped to demand specific per- 
formance of an alleged contract for 
conveyance of real estate as against 
others asserting the same rights, by 
their action in aiding and participat- 
ing in the subsequent sale of the 


910 [58 G.J.] 


[§ 66] 2. Election 


forced.** 


ance.°° 
consistent 


property to such others. Satovsky 
v. Satovsky, 237 Mich. 257, 211 NW 
659. (3) Where a widow had made 
a compromise with other devisees un- 
der her husband’s will, and agreed 
to interpose no objection to the pro- 
bate of the will, she was estopped 
thereby from suing to enforce an 
agreement between her and her de- 
ceased husband to make mutual wills 
by which the estate of each was to 
go to the survivor. McLean vy. Clark, 
118 Misc. 284, 193 NYS 113. 


[b] Proof of estoppel permissible. 
—In a suit for specific performance 
of a license contract, in which com- 
plainant alleges that defendant has 
made and sold the patented devices 
and has failed to pay the royalties 
required by the contract, where de- 
fendant denies that the devices it 
makes and sells are within the con- 
tract or patent, it may also allege 
and prove that complainant is estop- 
ped to claim otherwise by failing to 
take any action for a number of 
years, during which defendant, with 
complainant’s knowledge, has made 
and sold the same devices. Wright v. 
Dodge, 300 Fed. 455. 


[el] Taking of damages.—(1) An 
election to take damages for breach 
of contract for sale of. land bars spe- 
cific performance. Storch v. Tepper- 
man, 99 N. J. Eq. 48, 1381 A 626. (2) 
But an unaccepted offer by the pur- 
chaser to take land on reasonable 
abatement of the purchase price, or 
his down money and a stated sum 
for damages, is not such an election 
as to bar. specific performance. 
Storch v. Tepperman, 99 N. J. Eq. 48, 
131 A 626. 


[d] Absence of damage.—Where 
the subsequent purchaser had not 
been in possession of property and 
had made no improvements théreon, 
so that he can be restored to status 
quo by return of the purchase money 
with interest, he has not been dam- 
aged, and therefore cannot claim a 
prior purchaser is estopped to compel 
specific performance of her contract. 
Patterson v. 
Co., 92 N. J. Eq. 569, 114 A 336 [rev 
93 N. J. Eq. 446, 115 A 697]. 


[e] Absence of reliance.—(1) A 
vendor cannot claim that the pur- 
chaser is estopped to compel spe- 
cific performance by her acquiescence 


of Inconsistent Remedy.** 
While a party to a contract may have several rem- 
edies from which he may elect,°? in accordance with 
rules elsewhere considered®* specific performance 
may be denied a complainant where he has elected 
to bring an action inconsistent with the existence 
and continuance of the contract sought to be en- 
So, even though the prior action is dis- 
continued,®® specific performance may be denied a 
vendee who has brought a prior action to recover 
a deposit or earnest money under the contract,°® 
or a suit to quiet title,®’ the institution of the suit 
amounting to a repudiation of the contract.°* 
wise a party suing for damages for the breach of 
the contract waives his right to specific perform- 
The remedy pursued, however, must be in- 
with that of specific 


J. D. Loiseaux Lumber’ 


SPECIFIC PERFORMANCE 


relief.®? 


Like- 
formance.°* 
performance.°° 


in the vendor’s rescission of the con- 
tract where such acquiescence was 
based on the vendor’s misstatement of 
resale, and was not relied on by the 
vendor who was negotiating for re- 
sale before the alleged acquiescence. 
Patterson v. J. D. Louiseaux Lumber 
Co., 92 No J. Bal 569, 114A 3865 prev. 
93) N. J, Hq. 446,7116 “Al 697). (2) A 
married woman should not be denied 
specific performance of an oral con- 
tract to sell because she permitted 
her husband to hold the legal title in 
trust for her, where defendants did 
not rely on husband’s apparent legal 
tite. Skinner v. Furnas, 82 Or. 414, 
161 P 962. 


{f] Acts not constituting estoppel. 
—The execution of a void lease con- 
tract to an adopted child does not es- 
top the child from suing for the spe- 
cific performance of contract to adopt 
and to permit the child to inherit 
property. Eggstaff v. Phelps, 99 Okl. 
54, 226 P 82. 


Elements of equitable estoppel see 
Estoppel §§ 116-203. 


51. Election of inconsistent rem- 
edy as abandonment or waiver see in- 
fra § 165. 


52. See Election of Remedies § 4. 


Remedies in cases of contract see 
Contracts’ 13: G23" p 9237 Sand? ‘cross 
references thereunder. 


53. See Election of Remedies §§ 5, 
10, 16-43. 
54. Claron v. Thommessen, 96 N. 


J. Eq. 650, 126 A 308. 


[a] Illustration.—One ‘who deeded 
interest in estate to his aunt in con- 
sideration for her amply providing 
for him in her will, and who there- 
after sued her husband’s estate for 
the amount which the aunt paid to 
her husband, could not have both such 
amount and an enforcement of the 
contract to provide for him in the 
will. Lawrence v. Prosser, 88 N. J. 
Eq. 43, 101 A 1040. 


Effect of rescission or termination 
of contract see supra § 165. 


55. Maturi v. Fay, 98 N. J. Eq. 377, 
129 A 185 [aff 96 N. J. Eq. 472, 126 
A 170) (recovery of deposit); Clar- 
on v. Thommessen, 96 N. J. Eq. 650, 
126 A 308 (recovery of deposit). 


56. Foote v. Scarlett, 100 N. J. Eq. 


[§ 66 


Hence, although an action in trespass to try title 
which had for its object the acquisition of the prop- 
erty involved under an outstanding title obtained 
by the vendee will bar a suit for specific perform- 
ance of the contract,®! such an action, which mere- 
ly had for its object the clearing of the title under 
an agreement with the vendor with no intention be- 
ing present to repudiate the contract will not bar 
An attachment suit against a vendee who 
was about to leave the state,®* or an injunction pro- 
ceeding instituted by a vendor to restrain the ven- 
dee from taking possession of the property before 
the time fixed by the contract, is not such an election 
as will preclude a subsequent suit for specific per- 
An unsuccessful attempt of a party 
to an antenuptial contract to destroy the contract 
will not defeat her right to specific performance.®° 


137, 134 A 865; Rose v. Buckley, 98 


N: J. Eg. 685, 130 A 527; >Maturi v- 
Fay, 98 N. J. Ea. 3377, 129A) 185 
[aff -96 IN. Jo Eq. 472, 126-2 AS 1701s; 


Naugle v. Baumann, 97 N. J. Eq. 118, 
127 A 267; Claron v. Thommessen, 
96 N. J. Eq. 650, 126 A 308; Kendall 
v. Pinnix Realty Co., 183 N. C. 425, 
111 SE 705; Davis v. Wagner, (Tex. 
Civ. A.) 237 SW 612. 


57. Rule v. Pope, 37 Ida’ 165, “275 
Pz 32% 
[a] Thus, where the holder of a 


tax deed agrees to quitclaim his in- 
terest to the former owner who there- 
after brings an action to set aside the 
tax deed and quiet title in herself, 
free from such deed, and the action 
fails, the tax deed being upheld, it is 
a waiver of her right in a subsequent 
action to compel specific performance 
of the agreement to convey. Rule v. 
Pope, 37 Ida. 165, 215 P 532. 


58. Foote v. Scarlett, 100 N. J. 
137, 134 A 865 (recovery of deposit); 
Claron v. Thommessen, 96 N. J. Eq. 
650, 126 A 308 (recovery of deposit). 


[a] | “When . he instituted 
suit against. Claron to recover the 
deposit money of $1,000, he irrevoca- 
bly committed himself in solemn form 
to a repudiation of all obligation un- 
der the agreement. Having taken this 
step in rescission of the contract, he 
will not now be permitted to seek 
its enforcement in a court of con- 
science.” Claron v. Thommessen, 96 
N. J. Eq. 650, 126 A 308, 309. To 
same effect Foote v. Scarlett, 100 N. 
N. J. Eq. 137, 134 A 865, 866. 


What constitutes election generally 
see Election of Remedies §§ 16-27. 


59. Blair v. Bird (Tex. Civ. A. 
SW (2d) 843. a uae 


60. Braude v. Wardy, 340 § 

172 NE 161. e EN. aE ERs 
61. Groves v. Whittenberg (Tex, 

Civ. A.) 165 SW 889 [aff (Comr 

208 SW 901]. Le oe 
62. Durham v. Breathwit, 57 Tex. 


Civ. A. 38, 121 SW 890. 


63. Braude v. Wardy, 340 Ill. 

172 NE 161. % apes 
64. Rogers yv. Dorrance, 14 

ALD, ILT*A 664, 32 -ATLR 5735 Peek 


65. O’Brien vy. Lien, 160 Mi 
199 NW 914. sti 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 67] 


SPECIFIC PERFORMANCE 


[58 C.J.] 911 


III. PERSONS ENTITLED TO ENFORCE PERFORMANCE* 


[§ 67] A. In General.67 


of the contract and suit.?° 


2 


whose benefit it was not made,‘? 


66. Parties to suit see infra §& 
434-459. 


Parties who may enforce contracts 
in general see Contracts §§ 805-820. 


67. Persons entitled to: 

Enforce contracts in general see Con- 
tracts §§ 805-820. 

Sue: 
In equity in general see Equity §§ 

303, 4, ; 

In general see Actions §§ 85-88. 
68. Witherington v. Eldredge, 264 


Mass. 166, 162 NE 300; Castelli v. 
Burns, 156 App. Div. 200, 140 NYS 
1057. 

fa] TIllustration.—Where a_ sup- 


posed husband and wife, after a void 
marriage, enter into a tri party agree- 
ment with a daughter, providing in 
part for the wife’s conveyance to the 
supposed husband of her interest in 
insurance policies and the husband's 
agreement to make a will leaving a 
remainder interest in property to the 
daughter, and the daughter performed 
her part of the agreement not to con- 
test the will, ete., she is entitled, on 
the death of her father leaving; a will 
as agreed, to specific performance of 
the wife’s part of the agreement to 
convey her interest in the insurance 
policies as part of the father’s estate. 
Witherington v. Eldredge, 264 Mass. 
166, 162 NE 300. 

As party to bill see infra § 435. 

Performance as condition to suit in 
general see infra §§ 327-335. 

69. Chambers v. Alabama Iron Co., 
67 Ala. 353; Goodlétt v. Hansell, 66 
Ala. 151; Brewer v. Brewer, 19 Ala. 
481; Hays v. Hall, 4 Port. (Ala.) 374, 
30 AmD 530: Hollander v. Central 
WMetalmetCme Cou 109) SMG 1S buck. aA 
442, 23 LRANS 1135; McVoy v. Bau- 
mann, 93 N..J. Ha. 638, 117 A 725 
{aff 93 N. J. Eq. 360, 117 A 717]. 


Suit by: 
Assignees see infra §§ 70-73. 
Devisees, heirs, or personal represen- 

tative see infra §§ 78—80. 

70. Conn.—Gaston  v. 
Conn. 344. 

Kan.—Foley v. Sehmidt, 115 Kan. 
621, 224 P 489. 

N, Y.—Kellogg v. White, 103 Misc. 


167, 169 NYS 989 [mod on_ other 
grounds 186 App. Div. Oe a 2) INES 


548]. 
Tex.—Caruth v. Caruth, 
144 SW 300. 
Wash.—Whipple v. Lee, 58 Wash. 
253, 108 P 601. 


Wis.—Doyle v. 


Plum, 74 


(Cive AL) 


Fischer, 183 Wis. 


A suit for specific per- 
formance of a contract may be maintained by a 
party or privy to the contract, who has performed 
his part thereof ;** or, in the absence of intervening 
equities, by a person claiming under such party, in 
privity of estate, representation, or title;®” or by 
a person who has an interest in the subject matter 
It cannot be maintained 
by one who has no such privity or interest,! such as 
a mere volunteer or stranger to the contract and for 
or who is not with- 
in the influence of the consideration of the con- 
tract’? or who does not claim through one who is 


: [By Henry H. Sxyizs] 


agreement.‘7 


599, 198 NW 768, 33 ALR 733. 


tal Interest held sufficient.— 
Where, in an action to enforce spe- 
cific performance of a, contract for 
the purchase of a gas’ and mineral 
lease, the owner is made a party and 
admits that it is indebted to plaintiff 
in a considerable sum, and has turned 
over to him the assignment of the 
lease with authority to sell it and ap- 
ply the proceeds on-its indebtedness 
to him, a sufficient interest in plain- 
tiff to maintain the action is shown. 
upotey, v. Schmidt, 224 P 489, 115 Kan. 


[b] Next friend.—A contract by a 
brother with his parents to support his 
imbecile sister is subject to specific 
performance by another brother as 
the sister’s next friend, but not in the 
brother’s individual right. Caruth 
v. Caruth, (Tex. Civ. A.) 144 SW 300. 


As party to bill see infra §§ 436, 
437. 


71. Ala.—Burgin v. Sugg, 204 Ala. 
POs SET SRE 


Md.—Griffith v. Frederick County 
Bank, 6 Gill & J. 424. 


Mich.—Brewer v. Dodge, 
309. 


Tex.—Harbers v. Brune, (Civ. A.) 
245 SW 746. 


Va.—Clinchfield Coal Co. v. Suth- 
erland, 114 Va. 20, 75 SE 765. 


[a] Brokerage contract not en- 
forceable by purchaser.—A contract 
by landowners giving a named person 
the sale of certain land for thirty 
days, and providing that, if such per- 
son inside of that time procured a 
buyer, the owners would give ninety 
days after the signing of the option 
for inspection and examination, such 
party to pay the owner one hundred 
dollars as earnest money, which was 
to be deducted from said purchase 
price if sale was closed, otherwise to 
be forfeited, and providing for a com- 
mission of five per cent to be paid to 
such person as broker, could not be 
specifically enforced by a purchaser 
thereunder. 
Civ. A.) 245 SW 746. 


28 Mich. 


72. (Si New | Vork,ete.,) RCo: 
v. Pullman Co., 6 F. (2d) 36; Van 
een va etna sins. Co. 209 Hed: 


691; George Melies Co. v. Motion Pic- 
ture Patents Co., 200 Fed. 342, 118 
CCA 448 [aff 190 Fed. 859]. 


Ala.—Morris v. Lewis, 33 Ala. 53. 


Ga.—Shropshire y. Rainey, 150 Ga. 
566, 104 SE 414. < 


Tll.— Holmes vy. Holmes, 44 Ill. 168. 


Md.—Horwitz v. Kreuzer, 
414, 117 A 563. 


Harbers v. Brune, (Tex. 


140 Md. 


within it.*4 A party to an action who disavows 
any obligation on account of the contract in suit 
between other parties cannot enforce specific per- 
formance thereof,’> although he may submit to the 
direction of, the court in that regard,?® except that, 
where they have agreed among themselves as to their 
rights and liabilities under the contract, one of them 
may sue for specific. performance of the co-party 


Where number of persons are jointly interested 
in a contract, specific performance may be enforced 
only in favor of all of such persons,’® and not in 
favor of one of them individually.?® 


Mo.—Frye v. Warren, 264 Mo. 281, 
174 SW 391 [transf 190 Mo. A. 192, 
176 SW 289]. 
oe J.—Bentley v. Hetrick, 146 A 


N. Y.—Beardsley Scythe Co. v. 
Foster, 36 N. Y. 561; Seager v. Thol- 
ens, 182 App. Div. 317, 170 NYS 482. 


N. D.—_-Hammond vy. Northwestern 
Constr., etc., Co., 19 N. D. 699, 124 
NW 838. 

73. Neves vy. Scott, 18 F. Cas. No. 
10,134 [rev on other grounds 9 How. 


L9G = sie Ley ed. 10250135 Howeos, le 
L. ed. 140]. 

74 Neves v. Scott, supra. 

75. Lye v. Obermeyer, 172 App. 


Div. 883, 156 NYS 1059. 
76. Lye v. Obermeyer, supra. 


77. Slattery v. Gross, 96 Or. 554, 
187 P 300, 190 P 577. 


[a] Thus, where one of three pur- 
chasers who have contracted to pur- 
chase property at certain price, and 
have agreed among themselves that 
each is to pay one-third and receive 
a one-third undivided interest, has 
fulfilled his contract and paid his 
part of the purchase price, and is 
about to lose his interest in the land 
by reason of the failure of the other 
purchasers to perform, he may main- 
tain specific performance against 
them to compel them to carry out 
their contract, and thereby secure to 
himself the land to which he is enti- 


tleds Slattery av.) Gross) 96) ;Orwboes, 
LST 3.0 0 el OME tins 

78. Hammond - vy. Northwestern 
Constr, “ete, . Co., 19) IN; Ds bo Ie 
NW 838. 


Joinder of parties in gemeral see 
infra §§ 438, 439. 


79. Hammond v. Northwestern 
Constx; (ete: : Cos) 19 NA Ds 699 sere 
NW 838. 

[a] Tilustration.—W'here defend- 


ant contracted with plaintiff and oth- 
ers, constituting a partnership, to sel! 
lots to the firm at a specified price 
and, the contract provided that no 
assignment thereof or of the proper- 
ty by the purchaser would be recog- 
nized or binding on the vendor unless 
its consent was indorsed thereon, and 
the contract was never assigned to 
plaintiff, nor was the vendor’s con- 
sent thereto given, nor did the other 
members of the partnership consent 
that plaintiff might take title there- 
to from defendant, plaintiff could not 
compel specific performance by deed 
of the whole title to himself alone. 
Hammond v. Northwestern Construc- 
tion & Improvement Co., 19 N. D. 699, 
4124 NW 838. 


912 [58 C.J.) 


A husband as tenant by curtesy initiate may sue 
for specific performance of a sale contract, signed 
by him and wife, as respects his interest,*° although 
her privy examination was not taken.S! But he 
is not entitled to enforce specific performance of a 
contract to exchange community property where his 
wife was neither a party to the contract nor to the 
SUlbeS 

Partnership’ is entitled to specific performance 
of a covenant to renew a lease, although at certain 
times during the first term of the lease other per- 
sons held an interest in the partnership, where the 
persons who constitute the partnership at the time 
of demanding such renewal are the same as at the 
time of the execution of the lease.** 


Creditors.*° A creditor at large before judgment 
cannot compel the specific execution of his debtor’s 
contract;S® but such suit may be maintained by a 
bondholder of the debtor.** 


[§ 68] B. Persons for Whose Benefit Contract 
Was Made. In accordance with, and subject to, the 
rules relating to the enforcement of contracts by 


SPECIFIC PERFORMANCE 


[$§ 67-68 


general*® it has been held that, if a third person, 
for whose benefit a contract is made, is not in any 
way privy to, or bound by, the contract, he cannot 
compel specific performance thereof.*® By the pre- 
vailing doctrine, however, where a contract is made 
for the benefit of a third person, that is, where a 
benefit to such person is the essence of the con- 
tract,9® the person so benefited, although he is not 
a party to the contract,®? may sue to enforce spe- 
cific performance thereof, according to its terms.*” 
But where the contract has not been entered into 
for the third person’s benefit, ov he is not a party to 
the consideration, or has some legal or equitable in- 
terest in its performance, he is not entitled to spe- 
cific performance of the contract because of the 
mere faet that he will be incidentally benefited by 
its performance.°®? 


Relative as beneficiary. It has been held that a 
contract which provides for the conveying or devis- 
ing of property, or of doing something to, or for the 
benefit of, a child or near relative of one or more 
of the contracting parties, may be enforced by the 
beneficiary,®* particularly where he is, so far as may 


third persons for whose benefit they were made, in | 


80. Colwell v. O’Brien, 198 N. C.] Conn. 342. And see cases infra note 


228, 151 SE 190. 


Right of action on joint contract 
of husband and wife in general see 
Husband and Wife § 681. 


Rights of action by husband or 
wife or both in general see Husband 
and Wife §§ 677-710. 

81. Colwell v. O’Brien, 198 N. C. 
Was, eal Te) Tee 


82. Chapman v. Hill, 77 Wash. 475, 
137 P 1041. 


83. Actions by or against firms or 
partners in general see Partnership 
§§ 457-494. 

84. Gorder v. Pankonin, 83 Nebr. 
204, 119 NW 449, 131 AmSR 629. 


_ Action by partnership after change 
of membership in general see Part- 
nership §§ 602-605. 


85. As parties to bill see infra § 
455. 


86. Griffith v. Frederick County 
Bank, 6 Gill & J. (Md.) 424. 


87. Gas Securities Co. v. Antero, 
etc., Park Reservoir Co., 259 Fed. 423, 
170 CCA 399 [cert den 250 U. S. 667, 
40 SCt 13, 63 L. ed. 1198]. 


[a] Bondholders of irrigation dis- 
trict are entitled to enforce specific 
performance of a contract between 
the district and a third party, who 
was willing to perform, where its 
abandonment by the district would 
defeat the purpose for which it was 
organized, and leave the bondholders 
without security. Gas Securities Co. 
v. Antero & Lost Park Reservoir Co., 
259 Fed. 423, 170 CCA 399 [cert den 
ZOO US. 6 0ke 40 SC ts lon Oo Leds 
1198]. 


88. See Contracts §§ 808-820. 


89. Bassett v. American Baptist 
Publication Soc., 215 Mich. 126, 183 
NW 747, 15 ALR 213; Ford vy. Euker, 
86 Va. 75, 9 SE 500; Gillies v. Com- 
mercial Bank, 9 Man. 165. 


90. Matter of Peabody, 124 Misc. 
338, 208 NYS 664. And see cases in- 
fra note 92. 


91. Bothe v. Noack, 149 Ark. 297, 
232 SW 606; Crocker v. Higgins, 7 


92. 
92. Ark.—Bothe vy. Noack, 149 Ark. 
297, 2382 SW 606. 


Conn.—Crocker y. Higgins, 7 Conn. 
342. 


Ill.—Bartley v. Pleasure Driveway, 
ete, Dist) 257%) ls 363, 100, INH 3904 
[aff 168 Ill. A. 262]. 


Ind.—Claypool v. Indianapolis 
School Comrs., 132 Ind. 261, 31 NE 
665; Allen vy. Davison, 16 Ind. 416. 


Kan.—Braden y. Neal, 132 Kan. 387, 
2910) 2 OTe. 


Minn.—Jordan v. White, 20 Minn. 
91. 


N. J.—Kempton v. Bartine, 59 N. 
J. Hg. 149, 44 A 461 Patt 60 Neds ba. 
411, 45 A 966]; Richards vy. Green, 
23 N; J. big: 536: 


N. Y.—Morgan v. Sanborn, 225 N. 
Y. 454, 122 NE 696; In re Peabody’s 
Estate, 124 Misc. 338, 208 NYS 664 


S. C.—Stuckey v. Truett, 124 S. Cc. 
122, 117 SE 192. 

[a] ‘The reasons for this view are 
that it is just and practical to per- 
mit the person for whose benefit the 
contract is made to enforce it against 
one whose duty it is to pay.” Seaver 
v. Ransom, 224 N. Y. 233, 237, 120 NE 
639, 2 ALR 1187. 


{[b] Tllustrations.—(1) A bill for 
specific performance of a contract 
designating K or his nominee as pur- 
chaser may be maintained by K as 
the person for whose benefit the con- 
tract was made. Kamens v. Ander- 
Son, 999 Nd). bon 490 bss PAG Gs. | G2) 
The beneficiaries of a contract of a 
deceased husband and wife, relating 
to the disposition of their property, 
may sue to enforce contract. Bra- 
den v. Neal, 132 Kan. 387, 295 P 678. 


{c] Rule applied.mWhere a’ con- 
tract between plaintiff and one de- 
fendant for the purchase of land pro- 
vided that another defendant should 
sign the notes, which he did, he there- 
by became bound to pay them, and 
accepted the terms of the contract, 
which was that, if he paid the notes, 
he should be substituted to purchas- 
er’s rights, so that whe could have it 


specifically performed. Bothe v. 
Noack, 149 Ark. 297, 232 SW 606. 


{d] Limitation of relief.—Where 
an owner conveys a strip to a park 
district for use as a driveway and en- 
trance to a park, and plats iands ad- 
jacent to the strip, and conveys the 
same to purchasers on the theory that 
the district acquiring the strip, sub- 
ject to the right of use by the owners 
of the adjoining lands as a public 
street for access, will maintain the 
strip as an attractive and ornamental 
pleasure driveway, the purchasers 
can not compel the district to so 
maintain the strip. Bartley v. Pleas- 
ure Driveway and Park Dist. of Peo- 
ria, 257 Ill. 363, 100 NE 904 [aff 168 
Til. A, 262]. 


93. U. S.—New York, etc., R. Co. 
Vv. Bullman C€o., 6 F. (20a). 36> Van 
een Ve) Aotna, doa ins. (Co. 20 9eameds 


Ga.—Shropshire y. Rainey, 150 Ga. 
566, 104 SE 414. 


Mo.—Frye v. Warren, 264 Mo. 281, 
174 SW 391 [transf 190 Mo. A. 192, 
176 SW 289]. 


N. J.—Crowell v. Currier, 27 N. J. 
Eq. 152 [aff 27 N. J. Eq. 650]. 


N. Y.—Seager v. Tholens, 182 App. 
Div: 317, 170 NYS 482. 


[a] Illustration.—A contract be- 
tween a railroad company and the 
Pullman Company for the operation 
of Pullman cars over the owned, 
leased, or controlled lines of the rail- 
road company does not make the cor- 
poration owning one of the controlled 
lines a party, so as to entitle it to 
maintain a suit for specific perform- 
ance. “New York, N. H. & H. R. Co. 
v. Pullman Co., 6 F. (2d) 36. 


[b] Broker to sell, whose compen- 
sation was to be the excess obtained 
over a price named, is not entitled 
against the owner and the purchaser 
to specific performance of a contract 
of sale, which he procured and which 
both the vendor and purchaser have 
repudiated and refused to enforce. 
Frye v. Warren, 264 Mo. 281, 174 SW 
ace [transf 190 Mo. A. 192, 176 Sw 


94. Allen v. Davison, 16 Ind. 416; 


ee, 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§. 68-71] 


he, a party to the contract.°® But on the other hand 
it has been held that the child, in such case, cannot 
enforce the contract if it was not an infant or the 
promisee parent or relative was under no obliga- 


tion to it.9% 
[§ 69] C. Assignor.°7 


signee.” 


Guard v. Bradley, 7 Ind. 600;' Mc- 
Tague v. Finnegan, 54 N. J. Eq: 454, 
SoA 542) Pat 55 N. J.-Bg. 588; 39 A 
1114]; Seaver v. Ransom, 224 N. Y. 
233, 120 NE 639, 2 ALR 1187; Thom- 
as v. Hens, 219 App. Div. 627, 220 NYS 


(85% Stuckey vi Truett, 124 °S. CG. 12:2; 
117 SE 182 (nephew). 
[a] Next of kin.—An action may 


be maintained by the husband’s next 
of kin for the specific performance 
of an agreement between the husband 
and his wife executing mutual wills, 
which agreement obligated the sur- 
vivor to execute a will disposing of 
the entire property constituting both 
estates by distributing the same 
among the next of kin of both, and 
for the distribution of the property 
as provided in a will of the surviving 
wife, made in accordance with the 
agreement, but later revoked. Mor- 
gan v. Sanborn, 225 N. Y. 454, 122 NE 
696. 


[b] Provide trust fund.—Where, 
pending a divorce, an agreement was 
made between the ‘husband and wife 
to create a trust fund, and that, in 
‘the event of the wife remarrying, the 
income from the fund should be pay- 
able to a minor daughter, the wife 
having remarried, the agreement, in 
so far as it related to the creation 
of the fund, could be enforced by the 
daughter, although she was not a 
party to the agreement. Kendall v. 
Kendall, 200 App..Div. 706, 193 NYS 
661. 


85. Bassett v. American Baptist 
Publication Soc., 215 Mich. 126, 183 
NW 747, 15 ALR 213. 


[a] Illustration.—Where an own- 
er of property after considerable talk 
with father of seven year old boy 
agreed that she should take the boy, 
raise him as her own boy, board, 
clothe, and educate him until he was 
of age, and give him everything she 
owned when she was through with it, 
and where the boy consented to the 
agreement, the boy on owner’s death, 
without willing him her _ property, 
could bring action to specifically per- 
form the contract, he being a party 
thereto. Bassett v. American Baptist 
Publication Soc., 215 Mich. 126, 183 
NW 747, 15 ALR 213. 


96. Morris v. Lewis, 33 Ala. 53; 
Seager v. Tholens, 182 App. Div. 317, 
170 NYS 482; Wait v. Wilson, 86 App. 
Div. 485, 83 NYS 834. 


[a] Ilustrations.—(1) Where a 
woman for a consideration agreed 
with a daughter to devise or convey 
property, or the daughter’s undivided 
share therein, to the daughter, or, in 
event of the daughter’s death, to her 
children, after the daughter’s death 
her children ‘thad no cause of action 
for specific performance. Seager v. 
Tholens, 182 App. Div. 317, 170 NYS 
482. (2) A contract whereby a wife 


[58 C. J.—58] 


A written assignment of 
a bond for title by the obligee divests his legal in- 
terest,°* and disables the assignor to sue for specific 
performance in his own behalf,®® or that of his as- 
signee. Where, however, the obligee under the bond 
for title sells all his interest therein, or in the prem- 
ises, but does not assign the bond in writing, he can 
sue for specific performance in behalf of his as- 
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lord.?° 


titled to enforce 


agrees with her husband, in consid- 
eration of being made his residuary 
devisee, that all her property at the 
time of her death shall go to the hus- 
band’s son, has been held unenforce- 
able by the son, he not being a party 
to the contract, or an infant, or one 
to whom the parties owed any legal 
or equitable obligation. Wait v. Wil- 
son, 86 App. Div. 485, 83 NYS 834. 


Ayexe As party to bill see infra § 
Right of action by assignor in gen- 
eral see Assignments § 175. 


98. See Vendor and Purchaser [39 
Cyc 1668]. 


99. Ross v. Glover-Ball Co., 
Ga. 109, 118 SE 691. 


1. Ross v. Glover-Ball Co., supra. 


{a] Rule applied.—In action for 
price of land against purchasers who 
had transferred bond for title, and 
who sought specific performance for 
benefit of one claiming under their 
vendee, a decree requiring specific 
performance was erroneous, where the 
proof showed the assignment was in 
writing. Ross v. Glover-Ball Co., 156 
Ga. 109, 118 SE 691. 


2. Ross vy. Glover-Ball Co., supra; 
Simms v. Lide, 94 Ga. 553, 21 SE 220. 


3. As party to snit see infra § 441. 


Right of action by assignee in gen- 
eral see Assignments §§ 173-208. 


4. See Assignments §§ 44-49. 


5S. eNationals ia sins.) Co. tiv esecks 
etc., Hardware Co., 148 Ga. 757, 98 
SE 266; Municipal Power Transmis- 
sion Co: ta luayridon; 127okKan. 59,4272 
P 158; Doyle v. Fischer, 183 Wis. 599, 
198 NW 763, 33 ALR 733. 


[a] Illustration.—Where a _ hus- 
band and wife agreed to make mutual 
wills, and by the wife’s will, certain 
land was bequeathed to the son, but, 
after the death of her husband, the 
wife, by another will, bequeathed the 
same land to daughters and where, by 
the son’s will, a charitable institu- 
tion was made residuary legatee, and 
assigned its interest to plaintiff, 
plaintiff could prosecute an action for 
specific performance of contract to 
make mutual wills. Doyle v. Fisch- 
er, 183 Wis. 599, 198 NW 763, 33 ALR 
ieee 

[b] Rule applied to assignee of 
contract whereby city contracted to 
furnish electric current for another 
municipality. Municipal Power 
Transmission Co. v. City of Lyndon, 
127 Kan. 59, 272 P 158. 

Right of assignee to sue in own 
name in equity in general see Assign- 
ments § 203. 


6. Perkins v. Lyons, 68 Wash. 498, 
123 P 793; Belgo-Canadian Real Est. 
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[§ 70] ‘Dz. Assignee*—1. In General. An assignee 
of an assignable contract‘ is entitled to enforce spe- 
cific performance of the contract,® unless it could 
not have been enforced by his assignor.® 


Assignee of lease’ may sue for specifie perform- 
ance of a covenant to renew the lease,’ or of an op- 
tion to purchase, 
he is ready, willing, and able to comply with the 
terms and conditions of the conveyance by the land- 


contained in the lease,® provided 


[§ 71] 2. Of Purchaser't—a. In General. An as- 
signee of the purchaser, in a contract of sale, is en- 


the contract against the vendor,!? 


ree v. Allan, (Man.) [1925] 1 DomLR 
Fraud of assignor as preventing en- 
forcement by assignee see infra § 146. 


7. Assignment of lease in general 
see Landlord and Tenant §§ 54-119. 


Rights of assignee of lease in gen- 
eral as against: 


cere see Landlord and Tenant § 


Lessor see Landlord and Tenant § 96. 


8. Reed yv. Moore, 91 Fla. 900, 109 
S 86; Robinson y. Perry, 21 Ga. 183, 
68 AmD 455. 


Right of assignee of lessee to re- 
new lease in general see Landlord and 
Tenant § 134. 


9. Fla.—Reed vy. Moore, 
900, 109 S 86. 


Md.—Hollander v. Central Metal, 
Sten COM LOOM MiG aS elena came 
LRANS 1135: 

N. J.—Chas. J. Smith Co. v. Ander- 
son, 84 N. J. Hq. 681, 95 A 358. 


N. Y.—Garelik v. Rennard, 116 
Mise? 352, LOM IN YS hole slew Sean. 
Bollinger, 115 Misc. 221, 187 NYS 563. 


Or.—House v. Jackson, 24 Or. 89, 32 
PadiOaive 


[a] Covenant to convey.—Where 
a landlord’s covenant to convey the 
fee in the demised land enhances the 
value of the lessees’ interest therein 
and forms part of the consideration 
for the acceptance of the lease, eq- 
uity will decree specific performance 
not only as between the parties to the 
contract, but, in the absence of inter- 
vening equities, also in favor of as- 
signees. Hollander v. Central Metal, 
ete., Co. 109 Md. V3it, Tal Aw 442523 
LRANS 1135. 


[b] Remote assignee.—Where a 
tenant, having under the lease op- 
tion to buy, assigned the lease and his 
rights under the option, and there 
were subsequent assignments, the re- 
mote assignee of the option, having 
duly accepted it during its life, can 
enforce specific performance against 
the ‘heirs at law of the lessor. Lewis 
v. Bollinger, 115 Mise. 221, 187 NYS 
563. 

Right of assignee: 

Of lease to exercise option to pur- 
chase in. general see Landlord and 

Tenant § 191. 


To specific performance of option to 
purchase in general see infra § 72. 


10. Garelik v. Rennard; 116 Misc. 
352, 190 NYS 3871. 


As condition to specific perfcorm- 
ance in general see infra §§ 316-322. 


11. As party to bill see infra § 441. 
12. Johnston y. Blanchard, 1¢ Cal. 


gph jailer 


914 [58 C.J.] 


although the word “assignee” is not used in the con- 
tract,:® unless the particular contract of sale is non- 
assignable,!+ as where it requires the purchaser to 
render personal services, which involve learning, 
skill, special knowledge, and confidence.*® As a gen- 
eral rule an assignee of a purchaser's interest in a 
contract to buy land and in the land by the assign- 
ment succeeds to the purchaser’s position as equita- 
ble owner of the property,!® and, as such equitable 
owner, is entitled to sue in his own name or right for 
specific performance of the contract of sale,'’ partie- 
ularly where the contract requires the vendor to con- 
vey to the purchaser, his heirs and assigns,** or where 


Aaa Wed OEP Oe z: 
ley, 177 App. Div. 143, 163 NYS 626. 


[a] Assignee of ‘business good 
will (1) Where defendant sold his 
business of distributing advertising 
matter in a certain section of the 
country and covenanted with the pur- 
chaser not to reéngage in the business 
for a certain length of time, an as- 
signee of the purchaser is entitled to 
enforce the agreement. Johnston vy. 
Blanchard, 16 Cal. A. 321, 116 P 973. 
(2) Under a statutory provision that 
one who sells the good will of a busi- 
ness may agree with the buyer to 
refrain from carrying on a similar 
business, so long as the buyer or any 
person deriving title from him carries 
on a like business, where defendant 
sold his business to W, covenanting 
not to reéngage therein, and W sold 
to plaintiff, plaintiff was entitled to 
have the contract enforced for his 
protection, so long as he carried on 
a like business, but such right could 
not be extended to his successors and 
assigns. Johnston vy. Blanchard, su- 
pra. 

13. Johnston y. Blanchard, supra. 


14. Pomeroy v. Fullerton, 113 Mo. 
440, 21 SW 19; Abbott v. Baldwin, 61 
N. H. 583 (verbal contract); Martin 
v. Platt, 5 NYSt 284. 


Assignability of contracts in gen- 
eral see Contracts §§ 44-49. 


15. Martin vy. Platt, b NYSt 284; 
Goode y. Buro, 6 Sask. L. 92. 


[a] Sale of land on crop payment 
plan is not enforceable by an assignee 
thereof, as the vendor might be prej- 
udiced in being compelled to accept, 
as a purchaser, a person who might 
not, by lack of .experience or other- 
wise, prove capable of satisfactorily 
working the land. Goode y. Buro, 6 
Sask. Li. 92. 


Assignment of contracts for per- 
sonal services in general see Assign- 
ments 8§ 46, 47. 


16. See Vendor and Purchaser [39 
Cyc 1667 et seq]. 

17. Ark.—Weis v. Meyer, 1 SW 
679. 


Cal.—Owen y. Frink, 24 Cal. 171. 


Colo.—Hunt v. Hayt, 10 Colo. 278, 
16 RP 410. 


Fla.—Craver y. Spencer, 40 Fla. 135, 
23 S 880. 


Ga.—Ross v. Glover-Ball Co., 156 
Ga. 109,118 SE 691; Perry v. Paschal, 
103 Ga. 134, 29 SE 703. 


Ill.—Kopeyka v. Woodstrom, 305 
Ill. 69, 187 NE 137; Fuller v. Bradley, 
160 Tile 51-43 NEets25" Mlemine’ v: 
Carter, 87 Ill. 565; Corbus v. Teed, 
69 Ill. 205; Keys v.. Test, 83 ll. 
316. 

Iowa.—Moore vy. Pierson, 6 Iowa 


SPECIFIC PERFORMANCE 


Dittenfass v. Hors-] 279, 71 AmD 409. 


Ky.—Hancock vy. Hancock, 1 T. B. 
Mon. 121, 15 AmD 92; Respass v. Mc- 
Clanahan, 2 A. K. Marsh. 577. 


Mass.—Roche y. Fairbanks, 254 
Mass. 7, 149 NE 548; Cashman v. 
Bean, 226 Mass. 198, 115 NE 574; Rec- 
ord v. Littlefield, 218 Mass. 483, 106 
NE 142; Currier v. Howard, 14 Gray 
511; Ensign v. Kellogg, 4 Pick. 1. 


Mich.—Craig v. Crossman, 
Mich. 462, 177 NW 400. 


Mo.—Pomeroy y. Fullerton, 113 Mo. 
440, 21 SW 19. 


Nebr.—Waegner vy. Cheney, 16 Nebr. 
202, 20 NW 222. 


N. H.—Ewins v. Gordon, 49 N. H. 
444, 


N. J—South Jersey Furniture 
Corporation y. Dorsey, 95 N. J. Eq. 
520, 123 A 548 [aff 99 N. J. Ea. 433, 
132 A 923]; McVoy v. Baumann, 93 
Ne ds es SOOM A RAP SULie patie I omN seats 
Eq. 638, 117 A 725]. 


N. Y.—Epstein v. Gluckin, 233 N. 
Y. 490, 135 NH 861; Epstein v. Kroopf, 
218 App. Div. 519) 218) NYS i644eenEi: 
& H. Corporation v. Board Holding 
Corp., 204 App. Div. 569, 198 NYS 
763; Peo. v. De Goode, 203 App. Div. 
5, 196 NYS 418, 40 N. Y. Cr. 145 [aff 
236 N. Y. 613, 142 NE 305]; Dodge v. 
Miller, 81. Hun 102, 30 NYS' 726; 
Schuyler vy. Kirk Brown Realty Co., 
109° Mise. 258, 178 NYS 568 [aff 193 
App. Div. 269, 184 NYS 95]. 


oe C.—Ward v. Ledbetter, 21 N. C. 
6. 


Pa.—Reece v. Hendricks, 2 LegGaz 
204, 1 LegGazRep 79. 


S. D.—Hardman vy. Lasell, 55 S. D. 
176, 225 NW 301; J. I. Case Thresh- 
ing Mach. Co. v. Farnsworth, 28 S. D. 
432, 134 NW 819. 


Tex.—Citizens’ Water Co. v. MceGin- 
ley; (Civi TA.) LTS SW P45i 


Wash.—Dare v. Mt. Vernon Inv. Co., 
121 Wash. 117, 208 P 609. 


Sask.—Howlett v. Broder, 7 Sask. 
is 149° 


[al Wife as assignee.—Where de- 
fendant’s agent contracts to convey 
land to complainant’s husband, and 
she is recognized as the real party in 
interest, she will be regarded as an 
assignee and entitled to sue for spe- 
cific performance. Record vy. Little- 
field, 218 Mass. 483, 106 NE 142. 


{b] Assignability.—If a provision 
of a deed does not make the estate 
granted one on condition subsequent 
which may be defeated by re-entry, 
but is a mere agreement to reconvey 
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on certain contingencies, the right to 
enforce specific performance of it is 
assignable. Citizens’ Water Co. v. 
McGinley, (Tex. Civ. A.) 175 SW 457. 


[§ 71 


the assignment expressly authorizes the vendor to 
convey to the assignee, and has been recorded.’® This 
rule applies regardless of any privity of contract be- 
tween the parties indispensable to a suit at law;*° 
and the assignee may sue although the assignment to 
him was for security only;”! or he has sold the prop- 
erty te another, and given a contract of sale ;** and 
although to enable him to close the transaction it 1s 
necessary for him to borrow money and have the 
legal title to the property conveyed direct to the 
lender as security for the loan.?* 
held that the assignee may sue, although he has not 
assumed the obligations of the contract,?* and that, 


It has also been 


18. McVoy v. Baumann, 93 N. J. 
Hq. 638,147 Aci25. [att 93) INGeda he: 
360; i cA: TTA: 


19. J. I. Case Threshing Mach. Co. 
v. Farnsworth, 28 S. D. 432, 134 NW 
819. 


{a] Such assignment protects ven- 
dor against any demands of the pur- 
chaser. J. I. Case Threshing Mach. 
Co. v. Farnsworth, 28 S. D. 432, 134 
NW 819. 


20. Ewins v. Gordon, 49 N. H. 444. 


21. Hardman y. Lasell, (S. D.) 225 
NW 301. 


22. Dare v. Mt. Vernon Inv. Co., 
121 Wash. 117, 208 P 609. 


23. Peo. v. De Goode, 203 App. Div. 
35, 196 NYS 418, 40 NYCr 145 [aff 236 
Ne. Ys (613) 142°NE 305]: 


24. McVoy v. Baumann, 93 N. J. 
Hee 360. AAT SA U7 SL athe 9 SiN eels 
638, 117 A 725]. 


[a] Mutuality of remedy.—‘It is 
no objection that there is a want of 
mutuality of obligation prior to suit 
brought by vendee’s assignee. The 
criterion is mutuality of remedy at 
the time of decree. The assignee 
(complainant) has brought suit and 
placed herself within the jurisdiction 
of the court, and can be compelled to 
perform.” McVoy v. Baumann, 93 N. 
Js Hig. 360) TATs A/T 3025 ath 93 EN. 
Eq. 638, 117 A 725]. 


[b] In fllinois, where plaintiffs, 
assignees of an executory contract 
for exchange of realty, do not as- 
sume any of the obligations of such 
contract, they are not bound to per- 
form, and consequently can not bring 
suit for specific performance against 
the original parties to the contract 
for exchange. Lunt vy. Lorscheider, 
285 Ill; 589,,121 NE 237. 


[c] In New York (1) the rule 
stated in the text has been followed 
in the later decisions. Epstein v. 
Gluckin, 233 N. Y. 490, 135 NE 861, 
862 (where the court said: ‘There is 
no risk of hardship or injustice to tthe 
vendor. The assignee, by the very 
act of invoking the aid of equity, as- 
sumes the duty of performance and 
subjects himself to any condition of 
its judgment appropriate thereto’); 
Arrow Holding Corporation vy. T. J. 
McLaughlin’s Sons, 116 Misc. 555, 190 
NYS 720. (2) Some earlier decisions, 
however, upheld a contrary rule, on 
the ground of lack of mutuality. 
Schuyler y. Kirk-Brown Realty Co., 
193 App. Div. 269, 184 NYS 95 [aff 
109 Mise. 258, 178 NYS 568]; Ditten- 
fass v. Horsley, 177 App. Div. 143, 163 
NYS 626; Genevetz v. Feiering, 136 
App. Div. 736, 121 NYS 392: Klein- 
man v. Strassburg, 116 Misc. 121, 189 
NYS 633; Lewis vy. Bollinger, 115 
Misc. 221, 187 NYS 563; 828 Hast 
Twenty-Sixth St. Realty Co. v. Ka‘hn, 
184 NYS 95. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 71-73] 


upon performance of the terms of the contract by 
the purchaser, the assignee may sue, notwithstand- 


ae the vendor could not bring such a suit against 
nae 


Limitations of rule; conditions. Since the pur- 
chaser’s right to specific performance is dependent 
upon the fulfillment of conditions to be performed 
on his part,*® the purchaser’s assignee, even when 
under no disability,?7 cannot substitute his personal 
liability on the unperformed conditions against the 
vendor’s objection,?* nor can the purchaser compel 
the vendor to change the terms of the contract so 
as to permit the assignee to be substituted in place 
of the original purchaser,?® such as to accept the 
assignee upon the purchase-money bond and mort- 
gage, instead of the original purchaser ;*° and, where 
the assignee is a trustee, and the execution of the 
contract requires covenants, specific performance in 
his favor cannot be compelled, unless he personally 
enters into the required covenants.*! 


Vendor’s consent. It has been held that, where the 
contract of sale provides against assignment thereof 
without the vendor’s written consent, an assignee 
without such consent cannot enforce specific per- 
formance of the contract,’? unless such provision 
has been waived.** But on the other hand it has 
been held that, if the condition requiring such con- 
sent does not provide for a penalty or forfeiture of 
the contract, an assignee, without such consent, who 


25. MecVoy v. Baumann, 93 N. J. 


SPECIFIC PERFORMANCE 


erby v. Amon, 64 Wash. 24, 116 P 463, 
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has fully performed, is entitled to specific perform- 
ance of the contract.34 


Contract to convey to several will not be enforced 
in favor of an assignee of one of the purchasers 
alone,*® unless the assignee is the other purchaser.*¢ 


Bondholders, as assignees of a contract for the 
purchase of land, may have specific performance of 


a contract provision to execute a mortgage to secure 
their bonds.°7 


[§ 72] b. Of Option To Purchase.*® An assignee 
of an option to purchase land has the right to exer- 
cise the option and to enforce specific performance 
of the contract,*® provided the offer is accepted 
within the time limited therein,*® and the conditions 
of the contract are fully complied with,*1 and 
amounts due on the option are properly paid or 
tendered,*” and the assignee is in such a position 
that specific performance could be enforced against 
him.** This rule is particularly applicable where 
the vendor accepts and retains the balance due on 
the price from the assignee of the option.‘ 


[§ 73] 3. Of Vendor.t® The lien for the purchase 
money, on a sale of land, before conveyance is as- 
signable and passes with the assignment of the pur- 
chase-money notes,*® and the assignee of such notes 
may, therefore, maintain a bill for specific perform- 
ance of the contract of sale,#* or, in ease of failure 


consideration for an option contract 


Hq: 360, 117 A 71% [aff 98 N. J. Eq. 
638, 117 A 725]. 


26. See infra §§ 327-335. 


27. Weidenbaum y. Raphael, 83 N. 
J. Eq. 17, 90 A 683. 


28. Kutschinski v. Thompson, 101 
N. J. Eq. 649, 138 A 569; Weidenbaum 
v. Raphael, 83 N.: J. Eq. 17, 90 A 693. 


29. Lojo Realty Co. v. Estate of 
Isaac G. Johnson, 227 App. Div. 292, 
237 NYS 460 [aff 253 N. Y. 579, 171 NE 
SANG 


30. Lojo Realty Co. 
Johnson’s Estate, supra. 


[a] Bond and mortgage.—Under a 
scontract imposing personal liability on 
one named as purchaser to give bond 
and mortgage and to assume an exist- 
ing mortgage, the vendors were not 
bound to accept the obligation of a 
named purchaser’s assignee who was 
the real purchaser, as performance. 
Kutschinski v. Thompson, 101 N. J. 
Eq. 649, 138 A 569. 


31. Weidenbaum vy. Raphael, 83 N. 
J. Hqe 17, 90 A 683: 


32. Boyd v. Bondy, 113 Wash. 384, 
194 P 393; Lockerby v. Amon, 64 
Wash. 24, 116 P 468, 35 LRANS 1064, 
AnnCasl1913A 228. 


[a] Rule applied.—A_ stipulation 
in a contract of sale of real estate 
that no assignment thereof shall be 
valid without the written consent of 
the vendor, following a provision that, 
on the purchaser or his assigns per- 
forming his part of the agreement, the 
vendor shall execute to the purchaser 
or assigns a warranty deed, is valid, 
and an assignee under an assignment 
without the vendor’s consent cannot 
compel specific performance after 
tendering the amount due in the man- 
ner prescribed by the contract on the 
theory that the stipulation is designed 
only to insure payment of the price, 
the word “assigns’’ meaning such as- 
signees as the vendor accepts. Lock- 


VipmLoaac: Gre 


35 LRANS 1064, AnnCas1913A 228. 


33. Camp v. Wiggins, 72 Iowa 643, 
34 NW 461. 


[a] Provision against assignment 
is waived by accepting payment of 
subsequent installments from the as- 


signee. Camp v. Wiggins, 72 Iowa 
643, 34 NW 461. 
34. Wagner v. Cheney, 16 Nebr. 


202, 20 NW 222. 


35. Goodwin v. Rosser, 64 Fla. 299, 
60 S 341. 
[a] Contract to convey land to “G 


and associates” will not be enforced 
in favor of the assignees of G alone, 
where it does not appear that such as- 
signees are the associates of G. 
yoodwin v. Rosser, 64 Fla. 299, 60 S 
341. 

36. Goodwin v. Rosser, supra. 

37. O’Beirne vy. Bullis, 2 App. Div. 
545, 88 NYS 4 [aff 158 N. Y. 466, 53 
NE 211). 

38. Of option in lease see supra § 
70. 


39. 
etc., Co. v. Elder, 170 Fed. 215. 


Cal.—Calanchini v. Branstetter, 84 
Cal. 249, 24 P 149. 
Ill.—Perkins v. Hadsell, 50 Ill. 216. 


Mich.—Welch v. Fields, 230 Mich. 
208, 202 NW 915. 

Nebr.—Ricé v. Gibbs, 40 Nebr. 264, 
58 NW 724, 33 Nebr. 460, 50 NW 436. 


Nee Je Chasis: Smiths Cor v. ehn- 
derson, 84 N. J. Eq. 681, 95 A 358. 


Pa.—Napier v. Darlington, 70 Pa. 
64: Kerr v. Day, 14 Pa. 112, 53 AmD 
526. 

Tex.—Naylor v. Parker, (Civ. App.) 
139 SW 93. 

N. B.—Albert Brick, 
Nelson, 27 N. B. 276. 

[a] One who furnishes part of 


tc. 75 COW ENG 


U. S.—Wheeling Creek Gas, 


to purchase land is in effect an as- 
signee of a part of the option, and 
entitled to the same right to enforce 
specific performance against the ven- 
dors as the holder of the option. 
Naylor v. Parker, (Tex. Civ. App.) 139 
SW 93. 


40. Wheeling Creek Gas, etc., Co. 
v. Elder, 170 Fed. 215. 


41. Perkins v. Hadsell, 50 Iil. 216; 
Rice v. Gibbs, 40 Nebr. 264, "8 NW 
724, 33 Nebr. 460, 50 NW 436. 


42. Welch v. Fields, 230 Mich. 208, 
202 NW 915; Rice v. Gibbs, 40 Nebr. 
ane 58 NW 724, 33 Nebr. 460, 50 NW 


fa] Offer of assignee of option 
agreement, through purchase in good 
faith from original optionee’s as- 
signee. to pay the optionor the amount 
claimed by her as still owing on the 
original consideration for the option, 
entitles the assignee to specific per- 
formance of the agreement. Welch v. 
Fields, 230 Mich. 208, 202 NW 915. 


[b] Deferred payments.—An as- 
signee of an option contract to pur- 
chase land, which provides that pay- 
ment of a portion of the purchase 
money shall be deferred, cannot sub- 
stitute his own personal liability for 
that of the original purchaser and 
compel a conveyance upon tender of 
his own notes for the deferred pay- 
ments. Rice v. Gibbs, 40 Nebr. 264, 
58 NW 724, 33 Nebr. 460, 50 NW 436. 


43. Wheeling Creek Gas, ete., Co. 
v. Elder, 170 Fed. 215. 

44. Giannini v. Foster, 
343, 196 NYS 247. 


Lim Mise; 


45. As party to bill see infra § 
444, 
46. See Vendor and Purchaser [39 


Cye 1809]. 


47. Simpson v. McGeathery, 52 
Miss. 723; Kimbrough v. Curtis, 50 
Miss. 117; Tanner v. Hicks, 12 Miss. 


294; Walker v. Kee, 16 8S. C. 76; Han- 
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to pay the notes, to enforce the lien on the land.** 
Such an action, however, cannot be maintained by 
the assignee, as against the purchaser, where, by 
reason of a default on the part of the vendor, there 
has been a failure of consideration for the notes.*® 


[§ 74] HE. Purchaser or Optionee.°® A purchaser 
of land is entitled to enforce specific performance 
of the contract of sale®! although he has sold a part 
of the land to a third person, to whom the grantor 
conveyed,®? and although he has agreed to sell the 
property to another, but has not assigned the con- 
tract,°® and although he has assigned his interest 
under the contract, if the assignee waives or is es- 
topped to assert his rights under the assignment.°* er 
The purchaser may also maintain a bill to compel 
performance of an agreement to release the land 
But where a pur- 
chaser from a vendor, who holds merely a contract 
of sale from the owner, refuses to make payments 
until the vendor has assigned his interest in the 


from the lien of a mortgage.°° 


na v. Wilson, 3 Gratt. (44 Va.) 243, 46 
AmD 190. 


[a] In QGhio, however, it has been 
held that the assignee of such a note 
cannot sue the vendor and purchaser, 
to enforce their mutual contract, and 
to subject the interests thus acquired 
to the payment of the note. Brush v. 
Kinsley, 14 Ohio 20. 

48. Kimbrough v. Curtis, 50 Miss. 
117; Tanner v. Hicks, 12 Miss. 294. 


Right of assignee to enforce lien in 
general see Vendor and Purchaser [39 
Cye 1851]. 

49. Heavner v. Morgan, 41 W. Va. 
428, 23 SE 874. 


[a] “hus, where a party, by his 
title bond, covenants to sell a tract 
of land with general warranty, de- 
seribing it as containing a certain 
number of acres, and the vendee exe- 
cutes to him his bonds for the pur- 
chase money, one of which is assigned 
to a third party, and it is subsequent- 
ly ascertained that there is a ma- 
terial deficiency in the quantity of the 
land, and it further appears that the 
vendor is insolvent, a court of equity 
will not, at the suit of the assignee, 
require such vendee to complete his 
purchase by paying such single bill, 
and to rely upon the hazard of recov- 
ering the money so paid from his in- 
solvent vendor. Heayner v. Morgan, 
41 W. Va. 428, 23 SE 874. 


50. As party to bill see infra §§ 
445-446. 


51. Stevens v. Los Angeles Dock, 
ete eco. 20) Call AL as. at a0) ber ote 
Epstein v. Kroopf, 218 App. Div. 519, 
218 NYS 644; Councill v. Bailey, 154 
N. C. 54, 69 SE 760; Robinson v. Mc- 
Donald, 11 Tex. 385, 62 AmD 480. 


[a] Where purchaser becomes ad- 
ministrator of vendor, he may main- 
tain suit against the widow and heirs. 
Robinson v. McDonald, 11 Tex. 385, 62 
AmD 480. ° 


52. Stevens v. Los Angeles Dock, 
ete:, Co., 20 Cal. A. 743, 130) PB 19%. 


[a] As perfection of title —A 
judgment for specific performance in 
favor of the original purchaser as to 
portion which was sold and conveyed 
is proper, the only effect being to per- 
fect the grantee’s record title. Ste- 
vens v. Los Angeles Dock & Terminal 
COs ZONCAL PADD oto aro OU meee 


Right of subpurchaser to specific 


SPECIFIC PERFORMANCE 


Optionee. 


) 


performance see infra § 75. 


53. Ackerman vy. Maddux, 26 N. D. 
50, 143 NW 147, 150 [quot Cyc]; Bit- 
trick v. Consolidated Imp. Co., 51 
Wash. 469, 99 P 303. 


As proper or necessary party see 
infra § 446. 


54 Shorett v. Knudsen, 74 Wash. 
448, 133 P 1029. 


[a] Rule applied.—The vendor 
cannot complain of a judgment for 
specific performance in favor of the 
vendee’s administrator, because of the 
vendee having assigned the contract 
to one to whom he was indebted for 
services; where the assignee has 
claimed nothing under the assign- 
ment, but has filed his claim for serv- 
ice with the administrator, and has 
been made a defendant, and has de- 
faulted, so that the judgment wipes 
out any interest he had under the as- 
signment. Shorett v. Knudson, 74 
Wash. 448, 133 P 1029. 


55. Malins v. Brown, 4 N. Y¥. 403; 
Bennett v. Abrams, 41 Barb. (N. Y.) 
619; Whipple v. Lee, 58 Wash. 2538, 
LOS ses 6 Ole 


56. Hambleton v. Jameson, 162 
Iowa 186, 143 NW 1010. 


57. Birmingham vv. Forney, 173 
Ala. 1, 55 S 618; Kinberger v. Drouet, 
149 La. 986, 90 S 367; McSwain v. 
Atlantic Coast Lumber Corp., 96 S. C. 
155, 80 SEY 87%. 


[a] Acceptance, within time speci- 
fied, of an option to purchase timber 
and compliance with the conditions, 
if any, changes the option into a con- 
tract of sale binding upon both par- 
ties, and gives an optionee such inter- 
est as to enable him to maintain spe- 
cific performance. McSwain vy. Davis, 
IOTS Cr 155 SOS wero ie 


[b] Alderman as purchaser.—The 
fact, that the purchaser in an option 
contract for the purchase of real es- 
tate was an alderman of the city, 
which subsequently purchased the 
property from the vendor with knowl- 
edge of the option contract, does not 
destroy his right to compel specific 
performance of the contract, where 
he has not acquired his rights through 
any transaction with the city. Birm- 
pete Vs Horney, U3 Ala aa 55! 1S 


58. Bauermeister v. Sullivan, 87 
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contract to an innocent purchaser, he is estopped to 
demand specific performance.*® 


The purchaser in an option contract 
for the purchase of real estate upon acceptance of 
the option in the time and waiver provided in the 
contract, may sue for the specific performance of 
the contract,®? although he procured the option on 
behalf of another,®* and he is not deprived of this 
right by the fact that he has authorized his agent to 
offer the property for sale on a commission.°®® 


[§ 75] F. Subpurchaser.°° Where a purchaser, in 
a contract of sale of land, sells his right or title to 
the land to a third person, the latter, or subpurchas- 
unless he is not a bona fide purchaser,®* may 
sue to enforce specifie performance by the original 
vendor of the original contract of sale,°? and to com- 
pel him to perform conditions which run with the 
land contained in the original contract ;°* and in the 
same suit may compel his vendor, the original pur- 
chaser, specifically to perform his contract of sale.*4 


Ind. A. 628, 160 NE 105. 


59. Kinberger v. Drouet, 
931657910) Sksei. 


60. As party to bill see infra § 446. 


61. Harper v. Hughes, (Tex. Civ. 
App.) 143 SW 715. 


[a] Thus one who subpurchases 
the rights of the original purchaser, 
charged with notice that the latter 
had refused to carry out the contract 
and had no legal title, is not a bona 
fide purchaser entitled to specific per- 
formance of the contract. Harper v. 
Hughes, (Tex. Civ. App.) 143 SW 715. 


62. Lenman v. Jones, 33 App. D. C. 
( Maki 122.2. SS bi, 328 S Cri sya 5 Cues 
ed. 89]; Benjamin v. Dinwiddie, 226 
Ky. 106, 10 SW (2d) 620; Sveinson v. 
Jenkins, 21 Man. 746. “ 


{a} One who has acquired equita- 
ble title to land under an agreement 
by the owner to sell to him may dis- 
pose of his equitable title, and, if he 
sells, his purchaser has the same 
right that he had to enforce specific 
performance by the original owner of 
his contract to sell, as the right to 
specific performance does not depend 
upon the privity of the parties, but 
upon the character of title acquired 
by the original purchaser, and his 
power to confer the rights thus ac- 
quired upon his vendee. Lenman v. 
Jonesy 38° Apps eC malate 22 selene 
51, 32 SCt 18, 56 L. ed. 89]. 


{b] Where vendor is notified of 
the purchaser’s transfer of the con- 
tract to purchase realty, the trans- 
feree may maintain specific 
formance against the vendor. 
jamin v. Dinwiddie, 226 Ky. 106, 10 
SW (2d) 620. 


63. Ulrich v. Pateros Water Ditch 
Co., 67 Wash. 328, 121 P 818. 


{a] Ilustration.—A 
furnish water for irrigation of de- 
scribed tracts, which provides that 
the conditions shall be binding on 
each parcel of land separate from the 
other and on heirs and assignees 
shows that the conditions run with 
the land, and a purchaser of a tract 
occuptes the position of the original 
party to the contract, and may specif- 
ically enforce it. Ulrich v. Pateros 
Wares Ditch Co., 67 Wash. 328, 121 P 


64. Mecharick v. Duschaneck, 
N. J. Eq. 86, 132 A 854. 2s 


149 La. 


contract to 


For later cases, developments and changes in the law see Annotations, same title and section number, 


q 
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But the subpurchaser cannot specifically enforce the 
original contract so as to compel the owner to con- 
vey directly to him;*®* and it has been held that a 
second subpurchaser cannot maintain an action for 
specific enforcement of the original contract made 
by the owner, as there is no privity of contract be- 
tween them.®® 


A purchaser, at an execution sale of a purchaser’s 
title or interest under a contract of sale, may main- 
tain a bill against the original vendor for specific 
performance.°? 


[§ 76] G. Vendor.*® Since a vendor of real es- 
tate generally retains title to the property as secu- 
rity for the unpaid purchase money,®*® he is entitled 
to enforce specific performance of the contract for 
the sale of land;*° although he has transferred his 
entire interest to another who takes with full notice 
of the rights of the parties and holds the property 
in trust.‘? But he is not entitled to specific perform- 
ance of a conditional contract made by a third per- 
son with one holding an option to purchase the land, 
by which the third person agreed to join in the pur- 
chase and pay a stated sum for a half interest in 
the land.7?, A grantor of property in trust for a 
specific purpose retains such an interest therein as 
entitles him in equity to insist on a specific execu- 
tion of the trust.7* 


Referee in partition. Where a purchaser of land, 
at a sale by referees in partition, pays earnest mon- 
ey, and fails to comply with his bid, the referees 
may sue for specific performance of the contract.** 


[§ 77] H. Mortgagee or Mortgagor.*° A mortga- 
gee of a purchaser’s title or interest under a contract 
of sale may, on tendering or paying the balance of 
the purchase price, maintain a bill against the ven- 
dor for a conveyance,‘’® and a subsequent mortgagee 
of land may sue to compel a release by a prior mort- 
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gagee.** A provision in a mortgage that certain of 
the land shall be released on payment of a certain 
part of the mortgage debt may be specifically en- 
forced by the mortgagor.7§ 


[§ 78] I. Heirs, Devisees, or Personal Representa- 
tives'"—1, In General. As a general rule the inter- 
est of one contracting party in an ordinary agree- 
ment concerning the purchase or sale of land de- 
scends as realty on the death of such party,®° and 
an action for specific enforcement of the contract 
can be maintained only by his heirs;*! and it has 
been held that a contingent remainderman in fee, 
together with the tenant for life, may sufficiently 
represent the inheritance in a bill for specifie per- 
formance of a contract of sale although their inter- 
ests are merely equitable.*? A lease, however, con- 
taining an option to purchase is generally regarded 
as personal property,** and the lessee’s personal rep- 
resentative may enforce the option.** But the ex- 
ecutors of a will cannot invoke the powers of the 
court to compel performance of a contract made by 
testator, entirely distinct’ and separate from the pro- 
visions of the will.*® 


Antenuptial agreement. Where a party to an 
antenuptial agreement has fulfilled his part of the 
agreement, his personal representative may enforce 
specific performance by the other party thereto;%¢ 
and where such agreement fixes the share to be re- 
ceived by the wife from deceased’s estate, his heirs 
may enforce specific performance of the contract 
against the wife.** 


[§ 79] 2. Of Deceased Purchaser.** On the death 
of a purchaser of real property before a conveyance 
has been made, his equitable estate or interest gen- 
erally passes to his heirs,*® or, in case he has dis- 
posed of it by will, to his devisees,®® and, therefore, 
a bill for specific performance of the contract of sale 


force the agreement. Nash vy. Mil- 


65. Mechanick v. Duschaneck,, complainant in the exchange, the lat- 
supra. ter is entitled to specific performance. 
66. Horwitz v. Kreuzer, 140 Ma Howard v. Cave, 162 Iowa 506, 144 

e , 2 HAND le 
lle a 71. Wolford vy. Jackson, 123 Va. 


67. Fitzhugh v. Smith, 62 Ill. 486; 
Morgan vy. Bouse, 53 Mo. 219. 


68. As party to bill see infra § 447. 


69. See Vendor and Purchaser [39 
‘Cyc 1612]. 


70. Howard v. Cave, 162 Iowa 506, 
144 NW 307; Freeman v. Paulson, 107 
Minn. 64, 119 NW 651, 131 AmSR 438; 
Abbott v. Moldestad, 74 Minn. 293, 77 
NW 227, 73 AmSR 348; Councill v. 
Bailey, 154 N. C. 54, 69 SH 760; Wol- 
ford v. Jackson, 123 Va. 280, 96 SE 
28 Ue 


[aj Vendor may enforce payment 
of price by suit in equity against the 
purchaser’s equitable estate, instead 
of by an action at law, and he may en- 
force specific performance by such 
suit, whereby the purchaser’s equita- 
ble estate is sold in pursuance of a 
judicial decree which will operate as 
an assignment of the purchaser’s 
right, and not as a cancellation of the 
contract. Freeman v. Paulson, 107 
Minn. 64, 119 NW 651, 131 AmSR 438; 


Abbott v. Moldestad, 74 Minn. 292, 
17 NW 227, 73 AmSR 348. f 
[b] Agreement to mortgage.— 


Where, as part of an agreement for 
the exchange of property, defendants 
agreed to execute a mortgage on the 
property received for a balance due 


280, 96 SE 237. 

72. Sanderson vy. Bishop, 262 Fed. 
228. 

73. Chapman v. Wilbur, 4 Or. 362. 

74. Perrin v. Chidester, 159 Iowa 
31, 139 NW 930. 

75. As party to bill see infra § 458. 

76. Ricker v. Moore, 77 Me. 292; 
Thompson v. Justice, 88 N. C. 269. 

Rights and liabilities of mortgagee 
in general see Mortgages §§ 564-652. 

77. McLallen v. Jones, 20 N. Y. 162. 

78. Whipple v. Lee, 58 Wash. 253, 
108 P 601. 

Right of mortgagor in equity to 
compel release or satisfaction in gen- 
eral see Mortgages § 972. 

79. As parties to bill see infra §§ 
449-453. 

80. See Descent and Distribution § 
15. 

Nash v. Milford, 33 App. D. C. 
142; Walker v. Bradley, 89 Misc. 516, 
153 NYS 686. 

[a] Rights of heirs of one who has 

made an agreement concerning land 


are the same as his rights would be, 
if living, in a suit’specifically to en: 


ford, 33 App. D. C. 142. 
On death of: 

Purchaser see infra § 79. 

Vendor see infra § 80. 


82. Sohier v. Williams, 22 F. Cas. 
INOS SS Ome ate 47198 


83. See Landlord and Tenant § 47. 


84. Thommen v. Smith, 88 N. J. 
Eq. 476, 108 A 25; Walker v. Bradley, 
89) Miser "Repl 5165 153 NeviS Gson 4 
Mills 53. 


Right of personal representative to 
enforce contracts for purchase or sale 
in general see Hxecutors and Adminis- 
trators §§ 346, 347, 


85. Kellogg v. White, 103 Misc. 
167, 169 NYS 989 [mod on other 
oie me PS6R Apps Dive til, Lie News 
548]. 


86. Eaton v. Haton, 233 Mass. 351, 
124 NE 37, 5 A. L. R. 14267 Paine v. 
Hollister, 139 Mass. 144, 29 NE 541. 


87. Eaton v. Haton, 233 Mass. 351, 
124 NE 37, 5 ALR 1426. 


Specific performance of marriage 
settlement agreement in general see 
Husband and Wife § 235. 


88. As parties to bill see infra §§ 
450, 451. i 


89. See Descent and Distribution § 
5. 


90. See Wills [40 Cyc 1047]. 


O18" (58. ya 
may be maintained by the purchaser’s heirs®? or 
devisees,®? as the case may be, and in some jurisdic- 
tions this rule exists by statute.°* The fact that 
the heirs are infants does not prevent specific per- 
formance in their favor, if either they or some one 
in their behalf are able to carry out the conditions 
of the contract on the purchaser’s part.°* The de- 
ceased purchaser’s personal representative, except 
where the right to sue is given to him by statute,®° 
is not entitled to enforce specific performance of 
such a contract,®® particularly where the right to 
bring such suit is vested, by statute, in the heirs or 
devisees.°* An option to purchase, which is given 
to the optionee as a personal privilege, cannot be 
specifically enforced by his heirs or personal repre- 
sentatives.2% But ordinarily an option to purchase 
contained in a lease is a chattel interest and goes to 
the executor or administrator of the lessee,®® and 
therefore a bill to enforce a conveyance under such 
option, after the death of the lessee, as proposed 
purchaser, should be filed by his executor or admin- 
istrator’ or by his legatee, with the executor’s as- 
sent.” 


[§ 80] 3. Of Deceased Vendor.*? On the death of 
the vendor, his interest in the contract of sale is 
regarded in equity as personalty, and passes to his 
personal representative,* and ordinarily the repre- 
sentative may sue to compel specific performance of 


91. Ga.—Hadden v. Thompson, 118 
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possession and making the improve- 9s. 
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, the contract by the purchaser,’ particularly where 


he is so authorized by statute;* and, where the ven- 
dor died before conveyance, the personal representa- 
tive may, in such a suit, require the heirs or devisees 
to execute a deed according to the contract,’ except 
where the personal representative is authorized, by 
statute, to execute a conveyance that will pass the 
legal title.s The personal representative, however, 
cannot maintain such suit where all his duties have 
been performed and the debts paid, and there has 
heen no equitable conversion of the real estate in 
question,® and where he holds title to the property 
in his own right and not as representative of the 
vendor, he cannot require the purchaser to pay the 
purchase money and accept a title which the vendor 
is unable to make.1® Where an agreement between 
the joint owners of real estate provides for a sale 
thereof in case either wishes to sell, and authorizes 
the personal representative of either, in case of 
death, to see that the agreement is carried out, and 
after the death of one the property is sold by the 
other joint owner, the widow, as executrix, and the 
children of deceased, may sue for specific execution 
of the contract.1! It has been held that, where the 
property was conveyed by the vendor by an errone- 
ous description, the vendor’s heirs may sue to com- 
pel payment of the purchase money and acceptance 


Newton v. Newton, 11 R. I. 390, 


Ga. 207, 44 SE 1001. 


Tll.—Simons v. Morris, 333 Ill. 183, 
164 NE 179. _ 


Md.—Keys v. Keys, 148 Md. 397, 129 
A 504. 


Mich.—House v. 
246. 


N. J.—Weidenbaum v. Raphael, 83 
Need EOhs alive, 90 CAL (63s) a woun Ss, Ve 
Young, 45 N. J. Eq. 27, 16 A 921. 


N. Y.—wWilliams v. 
Hun 1, 6 NYSt 560. 


N. C.—Rutherford v. Green, 37 N. C. 
121. 


Or.—Zeuske v. Zeuske, 62 Or. 46, 
124 P 203. - 


S. C.—Davenport v. Latimer, 53 S. 
(Oh BSG, GUS Bas 


S. D.—Gray v. Gray, 48 S. D. 470, 
205 NW. 29, 31 [quot Cye]. 


[a] Illustration.—Where a pur- 
chaser of land entered into possession 
in pursuance of an oral contract, mak- 
ing valuable improvements and pay- 
ing the entire purchase price, his only 
heir may maintain specific perform- 
ance. Zeuske v. Zeuske, 62 Or. 46, 
124 P 203. 


92. U. S.—Schnuettgen v. Frank, 
213 Fed. 440, 130 CCA 76. 


Ill. Burgess v. Burgess, 306 Ill. 19, 
137 NE 403. 


N. J.—Young v. Young, 45 N. J. Eq. 
27, 16 A 921. 


Pa.—Lowry v. Lowry, 10 Phila. 105. 


S. D.—Gray v. Gray, 48 S. -D. 470, 
205 NW 29, 31 [quot Cyc]. 


[a] Widow as devisee.—Where a 
father made a parol agreement to con- 
vey land to a son if he and his wife 
would occupy the land, make improve- 
ments thereon, and pay taxes, and the 
son and his wife performed their part 
of the agreement by. going into 


Dexter, 9 Mich. 


Kierney, 43 


ments and paying the taxes, the son’s 
wife to whom the son devised his es- 
tate, and who performed the contract 
after her husband’s death, is entitled 
to enforce the contract as against the 
father’s heirs, notwithstanding the 
son’s death. Burgess v. Burgess, 306 
Ill. 19, 137 NE 403. 


{b] Residuary devisee cannot sus- 
tain the bill until the estate is settled 
and it is determined whether he is en- 
titled to anything. Lowry v. Lowry, 
10 Phila. (Pa.) 105. 


93. See statutory provision; 
infra this note. 


[a] In Wyoming, for example, the 
statute provides that the “heirs at 
law or devisees of a person who pur- 
chased an interest in land by written 
contract, and died before conveyance 
thereof to him, may compel such con- 
veyance as the deceased might have 
done.” Rev. St. § 3008 [quot Boburg 
v. Prahl, 3 Wyo. 325, 23 P 70]. 


94. Weidenbaum v. Raphael, 83 N. 
J, Ha 17) 90 An683- 


95. Cone v. Cone, 118 Iowa 458, 
92 NW 665 (under Code § 3443); Har- 
ris v. Halverson, 192 Wis. 71, 211 NW 
295 (St. [1925] § 296.02). 


[a] In New York, under Decedent 
Estate L. § 116, Civil Prac. Act. § 1386, 
and Surrogate’s Ct. Act § 246, where 
payments are to be made on the con- 
tract, it is the executor’s duty to make 
them, and, if the payments are re- 
fused, it is his duty to institute an 
action to compel acceptance of the 
payments and a specific performance 
of the contract for the benefit of those 
entitled under the will. Baker v. 
Struck, 130 Misc. R. 62, 223 NYS 613. 


96. House v. Dexter, 9 Mich. 246. 


As proper or necessary party to bill 
see infra § 451. 


97. Boburg v. Prahl, 3 Wyo. 325, 
paps 124 dh) 


and 


23 AmR 476. 


99. See Executors and Administra- 
tors § 344. 


1. McCormick v. Stephany, 57 N. 
J. Eq. 257, 41-A 840. 


2. McCormick vy. Stephany, supra. 


3. As parties to bill see infra §§ 
452, 453. 


4. See Descent and Distribution § 
ae Executors and Administrators § 


5. Griffith v. Stewart, 31 App. D. C. 
29 [aff 217 U.S. 323, 30 SCt 528, 54 E. 
ed. 782, 19 AnnCas 639]; Hurst v. 
Hensley, 7 Blackf. (Ind.) 373; Coles 
v. Feeney, 52 N. J. Hq. 493, 29 A 472; 
Miller v. Miller, 25 N. J. Eq. 354 [rev 
on other grounds 27 N. J. Eq. 514]; 
ee. v. Crosby, 20 Hun (N. Y.) 


As parties to bill see infra § 453. 


net ee v. Halverson, 192 Wis. 
71, 211 NW 295 (under St. [1925 
296.02). : ut 


nee ee See, Hensley, Tt Blacke 
nd. ; eeler v. Crosby, 20 H 
CNS Mer 4 0: : y 


8. See infra this note. 


[a] In Maryland, under Code § 81 
art $3, an executor has authority to 
bring suit to enforce the specific per- 
formance of a contract for the sale 
of real estate, made by his testator 
during: his lifetime, without Joining 
the heirs as parties complainant, and 
has authority to execute a conveyance 
that will pass the legal title to such 
real estate. Griffith v. Stewart, 31 
ADD: D. C5129 wlatt (207 SO Sseanen Ot 
SCt 528, 54 L. ed. 782, 19 AnnCas 639]. 


9. Maddock vy. Progressive I 
Co., 79 N. J. Bq. 139, 84-0. 575. Wes 


10. Taylor v. Porter, 1 D 
421, 25 AmD 155. rt: 


11. Goddin vy. Vaughn, 


(55 Va.) 102. 14 Gratt. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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of a correct conveyance by the heirs.1? 


Tenant by entirety. Since, where a deed is made 
to a named grantee “and his wife” without giving 
the wife’s name, she takes as tenant by entirety, and 
becomes the absolute owner upon the death of her 
husband,!* she may enforce a contract for the sale 
of the property made by her husband.14 


[S$ 81] J. Agent or Principal.t®> In accordance 
with general principles of agency,!® as a general 
rule the principal, although undisclosed, may main- 
tain a suit for specifie performance of a contract 
for the sale or purchase of land entered into on his 
behalf by his agent,!? although the contract was 
made in the agent’s name,!® and is under seal;!® 
and although the agent was not authorized in writ- 
ing;*° and this rule has been held to apply notwith- 
standing a statutory provision that a contract for 
the sale of real estate shall be void unless in writing 
and signed by the vendor or his agent thereunto 
authorized in writing.?! 


Agent is not entitled to enforce specific perform- 
ance in his own behalf of a contract of purchase or 
sale which he has entered into for his principal,?? 
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cipal was unknown to the purchaser. 
Unruh v. Roemer, 135 Minn. 127, 160] § 454. 


[SSC StS 


or which has been taken over by the principal,?* nor 
is he entitled to enforce specific performance by his 
principal of a contract of sale which he makes 
with a purchaser,** unless the purchaser is a party 
to the proceeding or asking relief.2> The agent, 
however, may sue for specific performance where his 
agency is coupled with an interest, as where he has 
a beneficial interest in the proceeds of the con- 
tract;*® and where the contract of sale is made 
with him personally, he may enforce it, although 
words descriptive of his representative capacity are 
added to his name in the contract.27 But where, 
after making a preliminary agreement, the agent 
turns over the negotiations to the principals who 


make a new contract, which the agent recognizes, 


he cannot return to his original status and claim 
specific performance as principal in the contract.?§ 


Broker has no such, interest in a written contract 
between the principals as will entitle him to specific 
performance,”*® even assuming that one principal is 
entitled to that remedy.?° 


[§ 82] K. Trustee.*: <A party to a contract of 
sale, who occupies the position of trustee for a third 
person, for whom the property was purchased, may 


As party to bill in general see infra 


12. Leslie v. Slusher, 15 Ind. 166. 
13. See Husband and Wife § 97. Nw 251. 
14. -McArthur v. Weaver, 129 App. 


Div. 748, 113 NYS 1095. 


15. As parties to bill see infra §| 
454. 

16. See Agency §§ 594-603. 

17. Minn.—Unruh v. Roemer, 135 
Minn. 127, 160 NW 251; Davidson v. 
Hurty, 116 Minn. 280, 133 NW 862, 
39 LRANS 324. 

Mo.—Forgey v. Gilbirds, 262 Mo. 


44,170 SW 1135. 
N. Y.—Lagumis v. Gerard, 116 Misc. 
471, 190 NYS 207. 


N. D.—Mitchell v. Knudtson Land 
Co., 19 N. D. 736, 124 NW 946. 


Va.—Bowden v. Laing, 103 W. 


WwW. 
Va. 7338, 138 SE 449. 


[a] MIliustration.—Where a real 
estate company contracted to sell de- 
fendant certain real estate on stipu- 
Jated terms, and the contract provided 
that it should be approved by the own- 
er, and plaintiff was the owner, and 
her husband was her business mana- 
ger, and he indorsed on the contract 
the words: “Approved. W. P. David- 
son,’ and plaintiff then carried out 
all of the provisions of the contract, 
and tendered a deed with the usual 
covenants, executed by herself and 
husband, plaintiff's remedy was by 
specific performance as the undis- 
closed principal. Davidson v. Hurty, 
116 Minn, 280, 133 NW 862, 39 LRANS 
324, 

[b] Purchaser cannot complain.— 
A purchaser who contracted for a 
warranty deed is entitled to it, but, 
having been tendered a warranty deed 
by the undisclosed principal, who was 
the owner of the land, and whose 
agent contracted to sell, he cannot de- 
feat an action for specific performance 
by the principal. Unruh v. Roemer, 
135 Minn. 127, 160 NW 251. 


[c] “Undisclosed principai,” with- 
in this rule, is one not disclosed in the 
contract; the right of an undisclosed 
principal to specific performance OL a 
contract to sell land entered into by 
his agent in the agent’s name 1s not 
dependent on the fact that the prin- 


Rights of undisclosed principal in 
general see Agency §§ 555-562. 


18. Unruh v. Roemer, 135 Minn. 
127, 160 NW 251; Davidson v. Hurty, 
116 Minn. 280; 133 NW 862, 39 LRANS 
324; Beardsley v. Duntley, 69 N. Y. 
577; Lagumis v. Gerard, 116 Misc. 
471, 190 NYS 207; Mitchell v. Knuadt- 
a Land Co., 19 N. D. 7386, 124 NW 


19. Beardsley v. Duntley, 69 N. Y. 
577; Lagumis vy. Gerard, 116 Misc. R. 
471, 190 NYS 207. 

20. Unruh v. Roemer, 135 Minn. 
127, 160 NW 251. 

21. Unruh v. Roemer, supra. 

22. Salisbury v. Yawger, 184 Cal. 


783, 195 P 682; Bowden v. Laing, 103 
W. Va. 733, 1388 SE 449; Hastings v. 
Montgomery, 95 W. Va. 734, 122 SH 
155. 

[a] Rule applied.—Where the 
mayor of a city procures in his own 
name an option of purchase of a city 
lot on the understanding that it is for 
the benefit of the city, he cannot, on 
the city’s refusal to exercise the op- 
tion, accept and enforce it in his own 
name for his own benefit. Hastings 
v. Montgomery, 95 W. Va. 784, 122 SHE 
Dips 


23. Cheltenham Tp. v. Philadelphia 
Rapid Transit Co., 292 Pa. 384, 141 A 
259. 


[a] hus, where a contract be- 
tween a township and a street rail- 
road company provides that the latter 
shall maintain good and sufficient pas- 
sageways across the highways at 
the intersections of various township 
roads, and the commonwealth takes 
over the highway as a state highway, 
it succeeds to the rights of the town- 
ship under the contract, and the town- 
ship has no standing in equity to en- 
force the contract. Cheltenham Tp. 
vy. Philadelphia Rapid Transit Co., 292 
Pa. 384, 141 A 259. 


24. Schweickhardt v. Chessen, 329 
Till. 637, 161 NE 118. 

25. Schweickhardt v. Chessen, 
supra. 


26. Hills v. McMunn, 232 Ill. 488, 
83 NE 963; Bowden v. Laing, 103 W. 
Va. 733, 138 SE 449. 


[a] If seller’s agent has irrevoca- 
ble contract of agency, and makes a 
sale on terms and within the time lim- 
ited, his right, to part of the proceeds 
entitles him to sue the purchaser for 
specific performance. Bowden v. 
Laing, 103 W. Va. 738, 138 SE 449. 


27. Beddow v. Flage, 22 N..D. 53, 
132 NW 637. 


[a] Yhus, where plaintiff took an 
option contract for the purchase of 
land, running to ‘“B., Cashier of the 
C. Bank,’ and he complied with its 
terms, and, on the refusal of the 
vendor to convey, brought suit in his 
own name, the words “Cashier,” ete., 
are prima facie descriptive of the per- 
son, and do not constitute a represen- 
tation of the capacity in which the 
plaintiff acted in making the contract, 
and a demurrer to a complaint on such 
a contract, on the ground that the 
action is not brought in the name of 
the bank, is properly overruled. Bed- 
dow v. Flage, 22 N. D. 53, 132 NW 687. 


28. Murphey v. Harris, 133 Ga. 364, 
65 SE 662. 
[a] Thus, where an agent turns 


over the negotiation for a sale to the 
principals, and himself proceeds to 
make a tender in accordance with 
what he recognizes aS a new agree- 
ment between the two principals, he is 
in no position to insist that he can 
return to the original status, claim to 
be himself the principal in the con- 
tract, and have specific performance 
decreed in his favor. Murphey v. 
Harris, 133 Ga. 364, 65 SE 662. 

29. Lawyer v. Post, 109 Fed. 512, 
47 CCA 491; Hume v. Bogle, (Tex. 
Civ. App.) 204 SW 673. 


Rights of broker based on contract 
negotiated by him in general see 
Brokers § 153. 


30. Hume sv. 
App.) 204 SW 673. 


31. As party to bill see infra § 459. 


Right of action in equity by trustee 
in general see Trusts [39 Cyc 448]. 


Bogle, (Tex. Civ. 


. 


920 [58 C.J.] 


sue for specific performance of the contract.** But 
a trustee who is merely in the nature of a stakehold- 


er under a contract to which he is 
no standing to sue for the specific 
the contract.** A trustee, under a 
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not a party has 
performance of 
will to conduet 


[§§ 80-84 


/ 


a certain business during the life of a lease, but not 
authorized to exercise an option to renew the lease, ° 
is not entitled to a decree of specific performance 
to compel the lessor to execute a renewal lease.** 


IV. PERSONS AGAINST WHOM PERFORMANCE MAY BE ENFCRCED*° 


[§ 83] A. In General. 


contract may be enforced against 


contract, on whom it is binding,®® although he has 
assigned his interest in the contract to another ;*7 
or has transferred his rights in the subject matte 
such as to a subsequent purchaser with notice;?° 
or it may be enforced against one to whom such 


party has transferred his rights 
tract,*® such as an assignee.*?. But 
forced against one who is neither a 


to the contract, and on whom it is not binding,*? 
or by whom no duty under the contract has been 


32. Bauermeister v. Sullivan, 87] 


Ind. A. 628, 160 NE 105. 


{a] Thus one who procures an op- 
tion to purchase real estate, acting on 
behalf of a corporation and obligated 
when the option is closed to see that 
title is conveyed to the corporation, 
occupies the position of a trustee of 
an express trust, and suit for specific 
performance may properly be brought 
in his name. Bauermeister v. Sulli- 
van, 87 Ind. A. 628, 160 NE 105. 


33. Alabama City, G. & A. Ry. Co. 
v. Kyle, (Ala.) 81S 54. 


34. Mills vy. Connor, 104 Oh. St. 409, 
135 NE 616. 


35. Parties against whom  con- 
tracts may be enforced in general see 
Contracts §§ 821-825. 

Parties to suit see infra §§ 434-459. 


36. Schmidt v. J. F. Schmidt Bros. 
Corr 2i2 TLS 40- stk Ne Opa rey, 
192 Ti App» 1971 Castellitv. Burns, 
156 App. Div. 200, 140 NYS 1057. 


[a] Stockholders’ agreement, 
whereby the chief stockholder sold 
the corporation’s property to the oth- 
ers and agreed not to continue busi- 
ness in the corporation’s name, is 
binding and specifically enforceable as 
against the chief stockholder. 
Schmidt v. J. F. Schmidt Bros. Co., 
272 Ill. 340, 111 NE 1025 [rev 192 Il. 
App. 197]. 


37. American Smelting, ete., Co. v. 
Bunker Hill, ete., Min., etc., Co., 248 
Fed. 172. 


[a] Thus, where a contract for the 
sale of ores by a mining company and 
their purchase by a smeiting company 
provides for assignment, assignment 
of the contract does not relieve the 
assignor of liability so as to prevent 


specific performance. American 
Smelting & Refining Co. v. Bunker 


Hill & Sullivan Mining & Concentrat- 
ing Co., 248 Fed. 172. 


Assignment as not relieving as- 
signor of liabilities in general see As- 
signments § 171. 


38. Baker v. Carlson, 207 App. Div. 
868, 202 NYS 224 [aff 238 N. Y. 603, 
144 NE 910]. 


[a] Lease (1) of premises may be 
specifically inforced against the lessor 
notwithstanding a subsequent lease to 
another with notice of the prior con- 
tract. Baker v. Carlson, 207 App. 


Specific performance of a 


[By Henry H. Sxy.es] 


assumed. *# 
a party to the 


Yr 38 
; thereto.*+ 


under the con- 
it cannot be en- 
party nor privy 


Diva S68; 2029 NYS) 2245 lath 23'S Nees 
603, 144 NE 910]. (2) Subsequent 
lessee as bona fide purchaser see 
Landlord and Tenant § 508. 


39. See infra § 87. 


40. Wisconsin Club v. John, (Wis.) 
233 NW 79. 


[a] Donee.—Where a corporation 
is formed to hold a club’s property 
merely as trustee, the club could en- 
force an option to purchase stock 
against the donee of an original stock- 
holder who consented to such option. 
Wisconsin Club vy. John, (Wis.) 233 
NW 79. 


41. See infra § 84. 


42. Ala.—Burgin v. Sugg, 204 Ala. 
ZO Soom Soy 


Il].—Schmidt v. J. F. Schmidt Bros. 
Co., 272 Tl1l. 340, 111 NE 1025 [rev 192 
TU. AS 197 |: Senmitt vi King 723 4eli 
App. 335. 

Ky.—Swift Coal, etc., Co. v. Shep- 
herd, 199 Ky. 54, 250 SW 492. 


Md.—Lanford v. Moore, 145 Md. 420, 
125 A 686. 


Mo.—Otto v. Young, 
127 SW 9. 


N. Y.—Crowley v. Lewis, 239 N. Y. 
264, 146 NE 374; Castelli v. Burns, 
156 App. Div. 200, 140 NYS 1057; Van 
Allen v. Peabody, 112 App. Div. 57, 97 
NYS 1119. 


227 Mo. 193, 


Tex.—Miller’ vy. Fram, (Civ. A.) 2 
SW (2d) 1008. 

Wis.—McLennan v. Church, 163 
Wis. 411, 158 NW 738. 

{a] Dissolution agreement by 


stockholders, not purporting to be the 
corporation’s contract, is not binding 
on the corporation, so as to support 
specific performance against its 
Schmidt v. J. F. Schntidt Bros. Co., 
272 Ill. 340, 111 NE 1025 [rev 192 
PEA pp. 19°71). 


[b] Landlord.—A contract of a 
packer with a tomato grower for prod- 
uce cannot be specifically enforced 
against the landlord of the grower, 
who is not a party to the agreement, 
although he has authorized it, re- 
placed the lessee in operating the 
farm, and has actually delivered some 
tomatoes to the packer as per con- 
tract. Sterback v. Robinson, 148 Md. 
24, 128 A 894, 


{c] Mortgagee, not a party to the 


Triparty contract containing mutual covenants on 
behalf of each party, cannot be specifically enforced 
by one party thereto against only one other party 


[§ 84] B. Assignee or Assignor.*> A contract for 
the sale of land, which has been assigned by the pur- 
chaser, cannot be specifically enforced by the origi- 
nal vendor against the assignee, merely by reason 
of the assignment,*® unless he has entered into a 
personal and binding contract with the assignor or 


mortgagor’s contract to sell the real- 
ty, cannot be made a party to the 
contract by implication or parol be- 
cause of his having agreed with the 
mortgagor, unknown to the purchaser 
who is seeking specific performance, 
to release his interest. Miller v. 


Fram; (Tex. Civ. Appi) 2 ‘Siw ied) 
1008. 
[d] Prior grantee, even though his 


title is void, cannot be compeked to 
join in a conveyance to a subsequent 
purchaser from the vendor, if he was 
not a party to the contract to convey. 
Reynolds v. Condon, 110 App. Div. 542, 
97 NYS de 


[e] Contract to sell ageney.— 
Where the principal defendant in an 
action has contracted, as part of a 
contract of sale of his fire insurance 
agency, to procure for plaintiffs the 
agency for several companies, which 
he then held, and at the time for per- 
formance he refused to perform, and 
it is alleged in plaintiffs’ complaint 
for specific performance that he made 
a sham transfer of his agency to em- 
ployees in his office who carried on the 
business of the agency in their name, 
and who were joined as parties de- 
fendants, there can be no decree of 
specific performance against these de- 
fendants unless the principal defend- 
ant upon allegations showing him to 
be the true owner of the business will 
be compelled to try to procure the 
agency for plaintiff. Kelsey v. Dist- 
ler, 141 App. Div. 78, 125 NYS 602. 


43. 
125 A 686. 
44. Breeden v. Hopkins, 210 App. 


Div. 412, 206 NYS 282. 


[a] Thus specific performance of 
tripartite contract, whereby defendant 
and a third party agreed to transfer 
to. plaintiff one-half interest in oil 
and gas leases, to which defendant 
subsequently promised to secure the 
third party’s signature, can not be 
specifically enforced against defend- 
ant only, since this would be making 
new agreement for the parties. 
Breeden v. Hopkins, 210 App. Div. 412, 
206 NYS 282. 


45. Assignee as: 


Entitled to enforce specific perform- 
ance see supra §§ 70-73. 


Party to suit see infra § 441. 


46. Corbus v. Teed, 69 Ill. 205; 
Ballen v. Potter, 251 N. Y. 224, 167 


——— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Lanford v. Moore, 145 Md. 420, 


§§ 84-86] 


vendor to assume his assignor’s obligations.47 It 
has been held that a request by the assignee for an 
extension of the date for performance of the con- 
tract is not such an assumption of duties as to make 
the contract specifically enforceable against him by 
the vendor;*® but that where the assignee demands 
or sues for specific performance of the contract by 
the vendor, such performance may likewise be de- 
manded of him.*® ; 


Assignee of vendor. A contract of sale may also 
be specifically enforced against an assignee of the 
vendor, with notice, actual or constructive, of such 
contract.°° But a contract with respect to a chat- 
tel, which passes neither the legal nor equitable title, 
will not be specifically enforced as against a subse- 
quent assignee of the legal title,°! although he ac- 
quires such title with notice of the prior contract.>2 


Assignor.®? Specific performance of a contract 
of sale may be enforced against one of the parties 
thereto, although he has assigned his interest there- 
in to a third person.°* Where a purchaser under 
an executory contract to purchase land acquires a 
legal title from the vendor after having assigned 
his interest to another, the assignee may have spe- 
cific performance against the assignor to the extent 
of the latter’s interest in the property.°® 


[§ 85] C. Purchaser®°—1. In General. The pur- 
chaser, under a contract of sale, may be enforced 
specifically to perform the contract at the instance 
of the assignee of the vendor;°* and where the 
owner of an option on land under a contract with 
the real owner sells the land, and later assigns his 


SPECIFIC PERFORMANCE 


[a8eOr ny 02k 
interest to the real owner, and the purchaser ac- 
cepts the change of status and gives his note for 
part payment to the real owner, the purchaser may 
be enforced to perform the contract.°S But a con- 
traet under seal for the sale of real estate cannot 
be specifically enforced against the real purchaser 
where he is not a party to the instrument;>® and 
it has also been held that, where the vendor has 
been overpaid through misrepresentation or mis- 
understanding as to the amount of a mortgage, the 
purchaser should not be obliged to perform against 
his will.6° A contract of sale of products of the 
soil, which does not pass the title thereto, will not 
be specifically enforced against a subsequent pur- 
chaser of the real property, who does not assume 
the contract.®1 


[§ 86] 2. Subsequent Purchaser—a. In General. 
A purchaser of land who is not a bona fide purchas- 
er for value thereof®? takes the land subject to any 
prior equity, and holds it as a constructive trustee, 
in favor of a third person under a prior contract 
or conveyance,®*? and, therefore, in the absence of 
any countervailing equities,*+ a purchaser or op- 
tionee under a prior contract for the sale and con- 
veyance of land may enforce specific performance 
of his contract not only as against the vendor,®® 
but also as against one to whom the vendor has 
subsequently sold and conveyed the land, ‘but who 
has not parted with a valuable consideration for 
his purchase,®® or who. has taken his conveyance 
with notice, actual or constructive, of the prior con- 
tract to sell or convey,®* particularly where he as- 


NE 424; Langel v. Betz, 250 N. Y. 159, 50. Empire Natural Gas Co. v. 61. Bower v. Bowser, 49 Or. 182, 
164 NE 890; Forsyth Leasing Co. iG Soubwest Pipe Line Co., 25 F. (2d) | 88 P 1104. 

Sacks, 225 App. Div. 440, 233 NY : 62. See Vendor and Purchaser [39 
395; Epstein v. Gluckin, 179 NYS 221, Maulden vy. Armistead, 18 Ala. | Cyc 1687 et seq]. 


109 Misc. 184 [rey on other grounds Eaate 


183: NYS 947]; Horbes v. Reynard, 
46 Misc. 154, 98 NYS 1097; Champion 52. 
VaEBrowil, JomJohns: Oh. CN.» ¥.). 3938; 53. Assignor as: 


10 AmD 343. 


[a] Thus, where a purchaser as- 
signs a land contract to plaintiff, but 
retains an interest in it, and plain- 


Mauiden v. Armistead, 


Entitled to enforce specific perform- 
ance see supra § 69. 


Party to suit see infra § 442. 


Specific performance by bona fide 
purchaser see infra § 87. 


63. See Vendor and Purchaser [39 
Cyc 1648 et seq]. 


64. Drake Lumber Co. v. Branning, 
66 Fla. 543, 64 S 263. And see infra 
text and notes 78-80.- 


supra. 


tiff sues to recover a down payment 54. See supra § 83. : 
when the vendor does not perform = A 65. See infra § 88. 
: 55. Kasal v. Hlinka, 118 Minn. 37, 
on the date specified, and the vendor 136 NW 569. 66. Ga.—Pearson v. Courson, 129 


files a counterclaim for specific per- 
formance, his remedy of specific per- 56. 
formance must be confined to the pur- 
chaser, and relief as to plaintiff as- 
signee should be limited to dismissal 
of the complaint. Ballen v. Potter, 


251 N. Y. 224, 167 NE 424. ae 
2 10s 
47. Langel v. Betz, 250 N. Y. 159; Va.) 243, 46 AmD 190. 
164 NE 890; Forsyth Leasing Co. We 
Sacks, 225 App. Div. 440, 233 NYS 


395; Epstein v. Kroopf, 218 NYS 644, 
218 App. Div. 519. 


43. Langel v. Betz, 250 N. Y. 159, 
164 NE 890 [rev 224 App. Div. 266, 
929 NYS 712]. But see Langel V. 
Hurwitz, 126 Misc. 463, 213 NYS 645 


see supra § 73. 
58. 


(igs Ines ais bhill 


Purchaser as: 


Entitled to enforce specific perform- 
ance see supra § 74. 


Party to suit see infra $8 445, 446. 


Right of assignee of vendor to en- 
force specific performance in general 


Rock Hill First Trust, 
Bank ‘vy. ‘Spratt 122 S. ©, 48, 113 SE 
First 
Bank v. Pruitt, 121 S. C. 484, 113 SE 


Ga. 656, 59 SE 907; Fulcher v. Daniel, 
80 Ga. 74, 4 SE 259. 
Tll.— Keys v. Test, 33 Ill. 316. 


Iowa.—Union-Davenport Trust, etc., 
Bank v. Lyons, 2038 Iowa 104, 212 NW 


Kimbrough v. Curtis, 50 Miss. | 380 
Hanna v. Wilson, 3 Gratt. 


(44 


N. J.—Schwarz v. Munson, 94 N. J. 
Eq. 754, 121 A 619; Young v. Young, 
45 N. J. Dg: 27, 16 A 927. 

N. C.—Falls v. Carpenter, 21 N. C. 
237, 28 AmD 592. 

Eng.—Martin v. Seamore, 
Cas. 170, 22 Reprint 746. 


As not bona fide purchaser for value 


etc., Jee eh 


Tritt, Occ. 


[aff 216 App. Div. $22, 215 NYS 875] 469, see Vendor and Purchaser [39 Cye 
2 ae 1697]. 

<tension). 59. Van Allen v. Peabody, 112 App. j 
aa vane IDDBA AG, Oa NaSy aati 67. U. S.—Whitney v. Dewey, 158 


49. H. & H. Corporation v. Broad 
Holding Corp., 204 App. Div. 569, 198 
NYS 763. 


[a] By subsequent grantee.— 
Where the assignee sues the vendor 
on the contract to impress a lien, 
and makes a subsequent grantee of 
the vendor a party, the latter may de- 
mand that the assignee specifically 
perform the contract. Forsyth Leas- 
ing Co. v. Sacks, 225 App. Div. 440, 
233 NYS 395. 


[a] 


the real 


TREO S 


Lye v. 


¥Thus, where a sealed contract 
for the sale of land is executed be- 
tween the owner 
whom the real purchaser has procured 
to take the legal title for him, it is 
not specifically enforceable 
purchaser. 
Peabody, 112 App. Div. 57, 97 NYS 


and an 


60. Obermeyer, 
Div. 888, 156 NYS 1059. 


Fed. 385, 86 CCA 21; Marthinson v. 
King, 150 Fed. 48, 82 CCA 360. 


Ala.—Matthews v. Bartee, 209 Ala. 
25, 95 S 289; Birmingham v. Forney, 
173 Ala. 1, 55 S 618; Enslen y. Allen, 
160 Ala. 529, 49 S 430; Ross v. Parks, 
93 Ala. 153, 8 S 368, 11 LRA 148, 30 
AmSR 47; Brewer v. Brewer, 19 Ala. 
481. 


Ark.—Adams v. Rhodes, 
172, 220 SW 29. 


insolvent, 


against 
Van Allen vy. 


172 App. 143 Ark 
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sumes the prior contract,®® as by accepting pay- 


ments from the prior purchaser.°® 


purchaser, under such conditions, may be compelled 
to perform the prior contract of sale in the same 
manner and to the same extent that his grantor 
would have been liable to do had he not transferred 


Cal.—Copple v. Aigeltinger, 167 Cal. 
706, 140 P 10738; Calanchini v. Bran- 
stetter, 84 Cal. 249, 24 P 149 (option); 
Peasley v. Hart, 65 Cal. 522, 4°P 537. 


Conn.—Annan v. Merritt, 13 Conn. 
478. 


Del.—Long v. Chandler, 11 Del. Ch. 
125, 98 A189; Ehrenstrom v. Phillips, 
CGS) BRAD Ae 


Fla.—Fisher v. Miller,.92 Fla. 48, 
109 S 257; Hannan v. Holz, 84 Fla. 1, 
92 S 874; Drake Lumber Co. v. Bran- 
ning, 66 Fla. 543, 64 S 263; Drake v. 
Brady, 57 Fla. 393, 48 S 978, 17 Ann 
Cas 1035; Tate v. Pensacola _ Gulf, 
etc., Co., 37 Fla. 439, 20 S 542, 53 Am 
SR 251. 


Ga.—Grooms v. Grooms, i141 Ga. 
478, 81 SE 210; Bryant v. Booze, 55 
Ga. 438; Brown v. Crane, 47 Ga. 483; 
Jackson v. Gray, 9 Ga. 77; Collier v. 
Moore, 31 Ga. A. 227, 120 SE 441. 


Haw.—Hurst v. Kukahi, 25 Haw. 
194, 196 [cit Cyc]; Green v. Pope, 6 
Haw. 235. 


Tll.—Krabbenhoft v. Gossau, 337 Ill. 


396, 169 NE 258; Hodes v. Foster, 
S24 Let615,- 155 INE e762 2.) Kuhn iv. 
Sonns! b324 ll) 48s S54 Nhe 201s 


Threlkeld v. Norris, 300 Ill. 223, 133 
NE 285; Cumberledge v. Brooks, 235 
Die 7249) 85 NE 19% Korthman v. 
Deters, 206 Ill. 159, 69 NE 97, 99 Am 
SR 145; Fowler v. Fowler, 204 Ill. 
82, 68 NE 414; Chicago, etc., R. Co. 
v. Hay, 119 Ill. 507, 10 NE 34; Jeffer- 
son v. Jefferson, 96 Ill. 551; . Dement 
v. Bonham, 26 Ill. 158. 


Ind.—Walker v. Cox, 25 Ind. 271; 
Hunter v. Bales, 24 Ind. 299; Jordan 
v. Johnson, 50 Ind. App. 213, 98 NE 
143. 

Iowa.—Union-Davenport Trust, etc., 
Bank v. Lyons, 203 Iowa 104, 212 NW 
Sas Keegan v. Williams, 22 Iowa 
378. 


Kan.—Wilson v. Emig, 44 Kan. 125, 
eae 80; Gregg v. Hamilton, 12 Kan. 
333. 


Ky.—Carr v. Melone, 13 SW (2d) 
1031, 227 Ky. 719; Asher v. Roberts, 
206 Ky. 186, 266 SW 1089; Speiss v. 


Martin, 192 Ky. 211, 232 SW 615; Lee 
v. Durret, 4 Bibb 20. 
Me.—White v. Mooers, 86 Me. 62, 


29 A 936; Cross v. Bean, 83 Me. 61, 
21 A 752; Foss v. Haynes, 31 Me. 81. 


Md.—Engler v. Garrett, 100 Md. 
ro 59 A 648; Smoot v. Rea, 19 Mad. 


Mass.—Melamed  v. Donabedian, 
238 Mass. 133, 130 NE 110; Young v. 
Walker, 224 Mass. 491, 113 NE 363; 
Harriman v. Tyndale, 184 Mass. 534, 
69 NE 353; Mansfield v. Hodgdon, 147 
Mass. 304, 17 NE 544; Connihan v. 
Thompson, 111 Mass. 270. 


Mich.—Commer v. Potter, 232 Mich. 
263, 205 NW 172; Slatkin v. Schumer, 
210 Mich. 513, 177 NW 947; Love- 
Joy v. Potter, 60 Mich. 95, 26° NW 
844; Farwell v. Johnston, 34 Mich. 
342; Bird v. Hall, 30 Mich. 374. 


Minn.—Oliver Min. Co. v. Clark, 69 
Minn. 75, 71 NW 908. 


Miss.—Carson v. Percy, 
97; Stone v. Buckner, 


57 Miss. 
20 Miss. 73; 
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The subsequent 
effective.‘ 


Bllis v. Ward, 15 Miss. 651; Hines v. 
Baine, Sm. & M. Ch. 530. 
Mo.—Hilgedick v. Nothstine, 316 


Mo. 333, 289 SW 939; 
Lane, 202 Mo. 387, 100 SW 1139; 
Randolph v. Wheeler, 182 Mo. 145, 
81 SW 419; Hagman v. Shaffner, 88 
Mo. 24; Thompson v. Henry, 85 Mo. 
451; Marrar v. Patton; 20 Mo. 81. 


Nebr.—Barney v. Chamberlain, 85 
Nebr. 785, 124 NW 482; Hartman v. 
Streitz, 17 Nebr. 557, 23 NW 505. 


Waddington v. 


Nev.—Stonecifer v. Yellow Jacket 
Silver Min. Co., 3 Nev. 38. 


N. J.—Pennsylvania R. Co. v. U. S. 
Pipe-Line Co., (Ch.) 33 A 809; Cran- 
well v. Clinton Realty Co., 67 N. J. 
Eq. 540, 58 A 1030; .Milmoe v. Mur- 
phy, 65 N. J. Eq. 767, 56 A 292; Page 
vy. Martin, 46 N. J. Eq. 585, 20 A 46 
(plaintiff holds optionys; Young v. 
Young, 45 No di. Hqo 2p lb) Amon; 
Union Brick, ete., Mfg. Co. v. Loril- 
larxd, 44 IN. J. qs. 1) 13 AN6i3; “Haugi-= 
wout vy. Murphy, 21 N. J. Eq. 118 [aff 
22 N. J. Eq. 531]; New Barbadoes 
Toll Bridge Co. v. Vreeland, 4 N. J. 
Eq. 157. 


N. Y.—Laverty v. Moore, 33 N. Y. 
658; Hansen v. Humphrey, 218 App. 
Div. 291, 218 NYS 197; Meaney v. 
Way, 108 App. Div. 290, 95 NYS 745; 
Post v. West Shore R. Co., 50 Hun 


301, 3) NYS 1172) [mod (123 4N. YY. 580; 
26 NE 7]; Merithew v. Andrews, 44 
Barb. 200; Wadsworth v. Wendell, 5 


Johns. Ch. 224 [rev on other grounds 
20 Johns. 659]. 


N. D.—Horgan v. Russell, 24 N. D. 
490, 140 NW 99, 43 LRANS 1150; 
ae Vv. Coe, 12 N. D.'505; 97 INW 


Pa.—Atlas Portland Cement Co. v. 
American Brick & Clay Mfg. Co., 280 
Pa. 449, 124 A 650; Dillinger v. Ogden, 
244 Pa. 20, 90 A 446, AnnCas1915C 
533; White v. Patterson, 139 Pa. 429, 
21 A 360; Kerr v. Day, 14°Pa. 112, 53 
AmD 526 (option). 


Tenn.—Otis v.. Payne, 86 Tenn. 663, 
8. SW 848. 


Tex.—Scarborough vy. Arrant, 
Dexl29: 


Vt.—Vermont Marble Co. v. Mead, 
85 Vt. 20, 80 A 852; Van Dyke v. Cole, 
SLOWVE. STOO RAL SO Sen dllOas 


Va.—Cummins v. Beavers, 103 Va. 
230, 48 SE 891, 106 AmSR 881; Mc- 
Kee v. Barley, 11 Gratt. (52 Va.) 340. 


W. Va.——Welch Pub. Co. v. Johnson 
Realty Co., 78 W. Va. 350, 89 SE 707, 
LRA 1917A 200; Camden v. Dewing, 
47 W. Va. 310, 34 SE 911, 81 AmSR 
797; Bates v. Swiger, 40 W. Va. 420, 
ue eS 874; Parrill v. McKinley, 6 W. 

a. 67. 


Wis.—Webb v. Mason, 152 Wis, 
139 NW 442. : re 4a 


Eng.—Potter v. Sanders, 6 Hare i 
31 EngCh 1, 67 Reprint 1057; Waldron 
v. Jacob, Ir. R. 5 Eq. 131; Shaw v. 
Thackray, 17 Jur. 1045, 65 Reprint 
235; Crofton v. Ormsby, 2 Sch. & Lef. 
583; Daniels v. Davison, 17 Ves. Jr. 
433, 34 Reprint 167, 16 Ves. 249, 33 
Reprint 978. 


Can.—Saint-Denis vy. Quevillon, 51 


25 


For later cases, developments and changes in the law see Annotations, 


Other prior contracts. ul 
chaser, with notice or without a valuable consid- 
eration, may also be compelled to perform the terms 


[§ 86 


the legal title;7° he may be compelled to convey all 
the title he has at the time the conveyance becomes 


Such a subsequent pur- 


Can. S. C. 603 [rev 28 Que. K, B. 436]. 


B. C.—Chapman v. Edwards, 16 B. 
C. 334. 

Man.—Smith v. Ernst, 22 Man. 363; 
Smith v. Ernst, 22 Man. 317, 1 DomLR 
547. 


[a] Tilustration.—W here one 
agrees to convey land to another for 
himself and as agent for others, and 
the purchaser designates the person 
he represents in making the contract 
to purchase, and the conveyance is 
executed and delivered to another for 
delivery to the purchaser pursuant 
to the contract, but the deed is re- 
called and the land conveyed to an- 
other who has notice of the contract, 
he may be required to convey the land 
to the party entitled to it under the 


contract. Hannan v. Holz, 84 Fla. 1, 
92S 874, 
[b] Purchaser in possession under 


prior contract when land is sold to 
another may compel specific perform- 
ance against the second nurchaser. 
Welch Pub. Co. v. Johnson Realty Co., 
Ee Va. 350, 89 SE 707, LRAI917A 


[c] Decree against subsequent 
grantee should be for a conveyance 
from him to plaintiff, not for a can- 
cellation of the vendor’s deed to him. 
Milmoe v. Murphy, 65 N. J. Eq. 767, 
56 A 292. 


68. Louisville, etc., R. Co. v. Nel- 
son, 145 Ga. 594, 89 SE 693. 


[a] Zlustration.—Where a non- 
resident corporation grantee accepts, 
for another corporation, the real pur- 
chaser, deed reciting a eovenant, and 
the two execute another deed in which 
the real purchaser and last grantee 
assume the covenant, specific per- 
formance will be enforced against the 
latter two. Louisville & N. R. Co. 
v. Nelson, 145 Ga. 594, 89 SE 693. 


69. Commer y. Potter, 232 Mich. 
263, 205 NW 172; Lovejoy v. Potter, 
60 Mich. 95, 26 NW 844. 


70. Ala.—Birmingham v. 
173 Ala. 1, 55 S 618. 


D. C.—Kresge v. Crowley, 47 App. 
DyiGo dss cs 


Fla.—Hannan vy. Holz, 84 Fla. 1, 
92 S 874; Drake Lumber Co. v. Bran- 
ning, 66 Fla. 543, 64 S 263; Drake v. 
Brady, 57 Fila. 393, 48°S° 978 917 Amn 
Cas 1035. c 


Forney, 


Ga.—Collier y. Moore, $81 ‘Ga, vA: 
227, 120 SE 441. 
Ill.—Threlkeld vy. Norris, 300 Ill. 


223, 133 NE 285. 


Ky.—Asher v. Roberts, 206 Ky. 186, 
266 SW 1089. 


Mass.—Young y. Walker, 224 Mass. 
491, 113 NE 363. 


Mo.—Hilgedick v. Nothstine, 
Mo. 333, 289 SW 939. 


Nebr.—Barney vy. Chamberlai 
Nebr. 785, 124 NW 482. panes 


N. D.—Horgan v. Russell, 24 N. D. 
490, 140 NW 99, 48 LRANS 1150. 


Vt.—Vermont Marble Co. v. 
85 Vt. 20, 80 A 852, TosRE pes 


71. American Cedar & Lumber Co. 
v. Gustin, 236 Mich. 351, 210 NW 300. 
SRE ES SIDR Ce ph By 3 
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of a prior lease? or mortgage™® of the property ; 
or of other prior contracts relating thereto,’* such 
as an agreement of the vendor to transfer the prop- 
erty or an interest therein at his death,’® or to make 
A prior contract relating to 
personal property may also be specifically enforced 
against a subsequent purchaser thereof from the 


a gift of the land.7% 


vendor, with notice.77 


Limitations of rule. 


72. Del.—Clough v. Cook, 10 Del. 
Ch 175, 8T A L017, 


Hie C.—Kresge v. Crowley, 47 App. 


Fla.—Reed v. Moore, 91 Fla. 900, 


109 S 86. 


Iowa.—Larson v. Smith, 174 Iowa 
619, 156 NW 813. 


Me.—Ash v. Hare, 73 Me. 401. 


Mo.—Lemp Hunting, ete., Club v. 
Cottle, 172 Mo. A. 574, 156 SW 799. 


Nebr.—Dengler v. Fowler, 94 Nebr. 
621, 143 NW 944. 


N. J.—Page v. Martin, 46 N. J. Eq. 
585, 20 A 46. 


N. Y.—Veeder v. Horstmann, 
App. Div. 154, 83 NYS 99. 


Okl.—Kolachny v. Galbreath, 
Okl. 772, 110 P 902, 38 LRANS 461. 


[a] Covenant to renew’ (1) from 
year to year at the lessee’s option in 
a lease of real estate is enforceable 
against a purchaser of the property 
with notice of the lease and the cove- 
nant to renew. Clough v. Cook, 10 
DWele-Ch. £75, 87 A LOLs: (2) ) AS pur- 
chaser of land, who acquires it with 
notice of a lease and receives rents 
and profits thereunder and acquiesces 
therein, may be compelled specifically 
to perform an agreement in the lease 
to renew. Lemp Hunting & Fishing 
Club v. Cottle, 172 Mo. A. 574, 156 SW 
ORS 


[b] Prior lease with option to pur- 
chase may be enforced against sub- 
sequent purchaser with notice. Lar- 
son v. Smith, 174 Iowa 619, 156 NW 
813; Dengler v. Fowler, 94 Nebr. 621, 
143 NW 944; Page v. Martin, 46 N. 
J. Eq. 585, 20 A 46; Ritz v. Rubin, 201 
NYS 99. 

‘73. Union-Davenport Trust & Sav- 
ings Bank v. Lyons, 203 Iowa 104, 212 
NW 380. 


74, People’s Natural 
American Natural Gas Co., 
569, 82 A 935. 

[a] Thus a purchaser of property 
of a natural gas company with notice 
of existing contracts for supplying 
gas may be compelled specifically to 
perform the contracts. People’s Nat- 
ural Gas Co. v. American Natural Gas 
Co., 238 Pa. 569, 82 A 935. e 


75. Stedman v. Tate, 326 Ill. 442, 
158 NE 97; Gladville v. McDole, 247 
Till. 34, 93 NE 86. 


76. Peixouto v. Peixouto, 40 Cal. A. 
782, 181 P 830. 

[a] Ilustration.—Where a father 
promised defendant son orally that 
if the latter would build upon, live 
upon, and improve certain land, the 
former would convey the same to the 


85 


26 


GAS 908 Vs 
233 Pa. 


In order that the prior con- 
tract may be so enforced against the subsequent pur- 
chaser, the contract must be of such a character 
that the court can specifically enforce it.78 
rule does not apply where the prior purchaser never 
was entitled to a conveyance from the prior ven- 
dor,’® or, because of some dereliction on his part, 
could not have enforced specific performance against 
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The 


latter, and, in pursuance of such 
agreement, the boundaries of the tract 
were marked off, and defendant in re- 
liance on the agreement performed 
his part of 'the agreement, but the fa- 
ther conveyed the tract to plaintiff, 
another son, who had notice of the 
rights of defendant, specific perform- 
ance will be granted against plaintiff 
seeking to quiet title. Peixouto v. 
Peixouto, 40 Cal. A. 782, 181 P 830. 


77. U.S.—Great Lakes & St. Law- 
rence Transp. Co. v. Scranton Coal 
Co., 239 Fed. 603, 152 CCA 437. 


Colo.—Plains Iron Works Co. v. 
Haggott, 72 Colo. 228, 210 P 696. 


Mass.—Andrews v. Brown, 3 Cush. 
LO Clarks vo vllintwec2 ickweZolsa ss 
AmD 733. 


Mich.—Detroit Lubricator Co. v. 
Lavigne, 151 Mich. 650, 115 NW 988. 


Pa.—Northern Cent. R. Co. v. Wal- 
ee 193 Pa. 207, 44 A 253, 77 AmMSR 


[a] One acquiring corporate stock 
with full knowledge of a contract to 
pay a caSh commission and deliver 
shares of the stock to another is lia- 
ble to the latter, in his suit for spe- 
cific performance with respect to de- 
livery of the _ stock. Plains Iron 
Works Co. v. Haggott, 72 Colo. 228, 
210 P 696. 


[b] Inventions and  patents.— 
Where a person employed as a ma- 
chinist to invent, perfect, and improve 
lubricating valves, force-feed oil 
pumps, ete., which his employer was 
engaged in manufacturing, and that 
whatever inventions or devices might 
result from such employment in the 
nature of machinery, tools, etc., 'to be 
used in connection with the employ- 
er’s business, should at the employ- 
er’s request be protected by patents 
and become ‘the employer’s property, 
secretly invented, during his employ- 
ment, a force-feed oil pump, a hot 
water valve, a mixing valve, and car- 
burator at his home, and fraudulent- 
ly induced certain of his employer’s 
servants to leave their employment 
and assist him in such work, and 
afterward terminated the employ- 
ment, formed a corporation to manu- 
facture and sell such appliances, as- 
signing to it, in consideration of stock 
issued to him, the applications for 
patents on such inventions, it was 
held that performance of his contract 
should be specifically enforced, both 
against him and against the corpora- 
tion, by requiring a transfer of such 
inventions to his employer. Detroit 
Lubricator Co. v. Lavigne, 151 Mich. 
650, 115 NW 988. ; 


As subject of specific performance 
in general see infra §§ 244-249. 


73/0 Davis, e€tc., Temperature Con- 
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the vendor,®® or where the prior vendor never in 
fact had a title to convey.8! Even though the sub- 
sequent purchaser has notice of the prior contract, 
if he purchases in good faith induced by the prior 
purchaser’s acts his equities are superior to those 
of the prior purchaser, and specific performance of 
the prior contract cannot be enforced against him.*? 


[§ 87] b. Bona Fide Purchaser. 
rules as to who are bona fide purchasers of real 
estate,** and as to the protection and relief ordi- 
narily afforded to them,** a purchaser or optionee 
of real estate can have no relief in a suit for spe- 
cific performance against a subsequent bona fide 
purchaser without notice and for a valuable eon- 
sideration, who has received, a conveyance of the 
legal title;*® particularly as to any interest he has 


Subject to the 


trolling Co. v. Tagliabue, 159 Fed. 712, 
86 CCA 466; Collier v. Moore, 31 Ga. 
A. 227, 120 SE 441; Ohio Pail Co. v. 
Cook, 222 Pa. 487, 71 A 1051; Jones 
v. Williams, 104 S. C. 494, 89 SE 400. 


[a] Illustrations.—(1) Where a 
lumber company sold under a written 
agreement all timber of a certain kind 
and size, and by a second agreement 
all timber of a certain kind without 
regard to size, and thereafter verbally 
agreed to cut and haul the timber, 
and afterward the company sold the 
land to another with knowledge of 
the agreements, Such purchaser could 
not be compelled to specifically per- 
form the act of cutting and hauling 
the timber. Ohio Pail Co. v. A. W. 
Cook (& 0., 222 Pa. 48:77AM LO Sis 
(2) Where the right of a subsequent 
purchaser with notice of a prior con- 
tract of exchange of property is fixed 
by an adjudication that his deed is 
voidable only if a marketable title is 
tendered under the prior contract, a 
Subsequent agreement between the 
original parties providing a money 
consideration in lieu of an exchange 
can not be enforced against him. 
Jones v. Williams, 104 S. C. 494, 89 
SE 465.° 

Contracts which may be specifically 
enforced in general see infra §§ 95- 
313. 

79. Stonecifer v. Yellow Jacket 
Silver Min. Co., 3 Nev. 38. 

80. Asher v. Roberts, 206 Ky. 186, 
266 SW 1089. 

81. Enslen v. Allen, 160 Ala. 529, 
49 S 4380; Stonecifer v. Yellow Jacket 
Silver Min. Co., 3 Nev. 38. . 

82. Slatkin v. Schumer, 210 Mich. 
518, 177 NW 947; Enkema v. McIn- 
tyre, 136 Minn. 293, 161 NW 587. 

83. See Vendor and Purchaser [39 
Cyc 1687 et seq]. 

84. See Vendor and Purchaser [39 
Cyc 1774 et seq]. 

85. U. S.—Hamilton Woolen Co. v. 
Moore, 25 Fed. 4. 


Del.—Cieniewicz v. Sliwka, 15 Del. 
Ch. 192, 133°A 695. 

Ill.—Boone v. Graham, 215 fll. 511, 
74 NE 559. 


Iowa.—Hambleton v. Jameson, 162 
Iowa 186, 143 NW 1010; Zundelowitz 
v. Webster, 96 Iowa 587, 65 NW 835. 


Me.—Coleman v. Dunton, 99 Me. 
121, 58 A 430. 

Mass.—La Fleur v. Chace, 171 Mass. 
59, 50 NE 456. 

Mich.—yYouell v. Allen, 18 Mich. 107. 

Mo.—Digby v. Jones, 67 Mo. 104. 


N. Y.—Angel v. Williamsburgh 
Methodist Protestant Church, 47 App. 
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acquired in good faith from a third person;*® nor 
can he have relief against a purchaser with notice 
from a bona fide purchaser’? unless the second pur- 
chaser is the original trustee or vendor. 
has been held that one holding an equitable title 
under a prior contract, may enforce specific per- 
formance against both the party having the legal 
title and a party holding a like junior equitable 
title, although the latter was acquired without no- 
tice of the prior equitable title.*® A lessee in a con- 
tract to lease may not have specific performance as 
against a bona fide purchaser of the premises with- 


out notice.®° 


Wendell v. 


Div. 459, 62 NYS 410; 
659 [rev 5 


Wadsworth, 20 Johns. 
Johns. Ch. 224]. 

ING G— justice sv. Carnoll,gor INa C: 
429. 


Okl.—Barnard v. Akers, 79 Okl. 313, 
193 P 738; Telford v. Ring, 79 OKl. 
92, 191 P. 179; King v. Gant, 77 Okl. 


105, 1867) 960. 


Pa.—Atlas Portland Cement Co. Vv. 
American Brick, etc., Mfg. Co., 280 
Pa. 449, 124 A 650, 653 [cit Cyc]. 


R. I.—Flackhamer v. Himes, 24 R. 
17306, 53: eA. 46: 


Ss. C.—Doar v. Gibbes, 8 S. C. Eq. 
eal. 

Vt.—Vermont Marble Co. v. Mead, 
85 Vt. 20, 80 A 852. 


Wis.—Fontaine v. Riley, 
226, 207 NW 256. 


Man.—Shaw v. Bailey, 17 Man. 97; 
Czuack v. Parker, 15 Man. 456. 


Ont.—Bennett v. Stodgell, 36 Ont. 
L. 45, 9 OntWN 464 [allowing app 9 
OntWN 174]. 


[a] Illustration.—Where a _ legal 
owner, who has contracted to ex- 
change land subject to a mortgage to 
be extended, is unable to optain a 
renewal of the mortgage, and deeds 
the property to one owning. an equi- 
table half interest in good faith to 
avoid the expenses of foreclosure, 
specific performance will not be en- 
forced against such grantee. Thacka- 
berry v. Kibbe, 284 Ill. 199, 119 NE 
SOT. 


86. 
W 264. 


' 

[a] Thus, where vendors of land 
before buyers sued for specific per- 
formance sold to parties who were 
made defendants in the suit, the court 
properly refused to divest out of such 
parties, and into plaintiffs, title to 
dower interest in land formerly held 
by a third party, not party to the 
contract, and sold by her to defend- 
ants purchasers. Henry v. Adkins, 
(Mo.) 194 SW 264. 


87. Cieniewicz v. Sliwka, 15 Del. 
Ch. 192, 133-A 695; La Fleur v. Chace, 
171 Mass, 59, 50 NE 456; Atlas Port- 
land Cement Co. v. American Brick 
& Clay Mfg. Co., 280 Pa. 449, 124 A 
650; 653 [cit Cyc]. 


88. 
American Brick & Clay Mfg. Co., su- 
pra. 


189 Wis. 


Henry v. Adkins, (Mo.) 194 S 


89. Sause v. Ward, 7 Oh. A. 44%. 
90. Charlton v. Columbia Real Es- 
tate Co. 64 N. J: Hq 63a) 54. Al 444 


[rev on other grounds 67 N. J. Eq. 
629, 60 A 192, 110 AmSR 495, 69 LRA 
394]. 

91. Wendor as: 


Entitled to enforce specific perform- 
ance see supra § 76 


Atlas Portland Cement Co. v./ 
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But it 


[Party to suit see infra §§ 443, 447. 


$2. Grant v. Springer, 330 Ill. 280, 
161 NE 718; Hollander v. Central 
Metal, etc., Co., 109 Md. 131, 71 A 442, 
23 LRANS 1135; Forman v. Gadouas, 
247 Mass) 20% 42) NM eSigiCrare ve 
Crossman, 209 Mich. 462, 177 NW 400. 

fa] Only firin owning property 
can be compelled to perform a sale 
contract. Grant v. Springer, 330 Ill. 
280, 161 NE 718. 


{b] Trustee and cestui que trust. 
—Where a cestui que trust under a 
trust deed has an absolute and un- 
qualified right to require the trustee 
to convey the property to her nomi- 
nee, free from all trusts, and to pay 
to her the proceeds, a bill is maintain- 
able against both the trustee and the 
cestui que trust for specific perform- 
ance of an agreement to sell by the 
cestui que trust alone. Forman v. 
Gadouas, 247 Mass. 207, 142 NE 87. 


[ec] Umnrecorded defeasance exe- 
cuted by the vendor to his grantor 
after the contract of sale of which 
the purchaser had no knowledge does 
not affect his rights against the 
owner; his equities being superior 
to those of the owner’s. grantor. 
Craig v. Crossman, 209 Mich. 462, 177 
NW 400. 


93. Hollander v. Central Metal, 


eter LCo MOS Mids ot aii SAN fa oS 
LRANS 1135. 
94 Ala.—Ross v. Parks, 93 Ala. 


153, 8 S 368, 30 AmSR 47, 11 LRA 148. 


Cal.—Copple v. Aigeltinger, 167 Cal. 
706, 140 P 1078. 


Del.—Long v. Chandler, 11 Del. Ch. 
125, 98 A 189. 


Haw.—Green v. Pope, 6 Haw. 235. 
Ill.—Hodes v. Foster, 324 Ill. 615, 


155 NE 762; Dement v. Bonham, 26 
(Oh, SE 

Iowa.—Keegan v. Williams, 22 
Iowa 378. 


Kan.—Leinbach y. Dyatt, 112 Kan. 
782, 212 P 894. 


Mass.—Melamed v. Donabedian, 238 
Mass. 133, 130 NE 110. 


Miss.—Kimbrough vy. 
Miss. 117. 


N. Y.—Hansen v. Humphrey, 218 
App. Div. 291, 218 NYS 197. 


Va.—Hanna v. Wilson, 3 Gratt. (44 
Va.) 2438, 46 AmD 190. 


[a] Purchaser’s right to specific 
performance of a written contract for 
the sale of land cannot be defeated 
by the seller conveying to one who 
has knowledge of the prior agree- 
ment. Leinbach v. Dyatt, 112 Kan. 
U32, 212 PT S943 


As against subsequent purchaser 
with notice see supra § 86. 


95. Ill.—Harris v. Nelson, 331 Ill. 


Curtis, 50 
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[§ 88] D. Vendor or Privy.°t Specific perform- 
ance of a contract concerning the sale or convey- 
ance of real estate may be enforced against the 
yendor®? although he is a nonresident;°* and not- 
withstanding he has, in the meantime, sold and 
conveyed the property to a third person, with no- 
tice of the prior contract;°* but not where he has 
conveyed to a bona fide purchaser for value,°* or 
where other controlling equities have intervened.°*® 
In case of a sale by an owner who holds only the 
equitable title, specifie performance may be enforced 
either against him®? or the one who holds the le- 


225, 162 NE 833; Morris v. Curtin, 321 
Tll. 462, 152 NE 210; Boone v. Graham, 
215, iM. 51) 74 NE 559: 


Me.—Coleman vy. Dunton, 
121, 58 A 430. 


Mich.—Mowat v. Walsh, 236 Mich. 
391, 210 NW 233; Youell v. Allen, 18 
Mich. 107. 


N. Y.—Angel v. Williamsburgh 
Methodist Protestant Church, 47 App. 
Div. 459, 62 NYS 410. 


Okl.—Telford v. Ring, 79 OkKl. 92, 
191 P 179; Beatty v. Wintrode Land 
Coy, Da Ok wi Seba P.O a 


Ont.—Bennett v. Stodgell, 36 Ont. 
L. 45, 9 OntWN 464 [allowing app 9 
OntWN 174]. 


And see cases supra note 85. 


fa] “Since a court of equity will 
not make a nugatory decree, specific 
performance will not, as a rule, be 
decreed against a vendor who is un- 
able, for want of title, to comply with 
his contract, even though the want of 
title is caused by the vendor’s own act 
by his conveyance to a bona fide pur- 
chaser.”’ ‘Harris v. Nelson, 331 Ill. 
225, 230, 162 NE 833; Morris v. Cur- 
tin, 321 Ill. 462, 466, 152 NE 210. 


As against bona fide purchaser see 
supra § 87. 


_ Conveyance rendering performance 
impossible see supra § 42. 


96. Anders v. Crowl, 210 Iowa 469, 
229 NW 744; McGregor v. Farmers’ 
State Bank, 114 Kan. 356, 219 P 520. 


Specific performance as not availa- 
ble where inequitable or involving 
hardship see supra §§ 46-53. 


Enforcement inequitable as to third 
persons generally see supra § 51. 


97. Miedema _v. Wormhoudt, 288 
il. 537, 123 NE 596; Waggoner v. 
Saether, 267 Ill. 32, 107 NE 859; Sayre 
v. Lemberger, 92 N! Ji. Ba. 373, 112 1A 
490 [rev on other grounds 92 N. J. 
Eq. 656, 114 A 454). 


{a] As trustee.—(1) “The vendor 
of the land contracted to be sold is 
regarded as a trustee for the vendee, 
who is regarded as the equitable own- 
er of the land. The purchaser can 
dispose of his interest in the land, ei- 
ther by an assignment of his contract 
for a deed or by the execution of a 
new contract to convey, and a court 
of chancery will decree a specific per- 
formance of the contract by the bene- 
ficial owner or the vendor, who holds 
the title for his benefit.”” Miedema v. 
Wormhoudt, 288 Ill. 587, 541, 123 NB 
596. (2) Specific performance of con- 
tract of sale will be decreed, although 
title stands in the name of another 
than the one making the contract, she 
holding the title on an implied result- 
ing trust in favor of the one contract- 
ing, though there is no written proof 
of the trust. Sayre v. Lemberger, 92 
N. J. Eq. 378, 112 A 490 [rev on other 


99 Me. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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gal title for him.°’ But specific performance can- 
not be enforced against a vendor of land which he 
does not own,®® as where he has conveyed to a bona 
fide purchaser for value;! except that specific per- 
formance may be enforced where it appears that, 
when the action was begun, the vendor had suffi- 
cient interest in premises to comply with plaintiff's 
demand;? or where it appears that the vendor, al- 
though without title, can obtain it, the court will 
retain the bill and require him to acquire title, and 
then decree specific performance.*? A purchaser 
who makes improvements on a piece of land, under 
the mistaken belief that he had purchased it, when 
in fact he had purchased an adjoining piece of land, 
cannot compel his vendor to convey the land which 
he does not own,* nor can he compel the real owner, 
who had no knowledge of the improvements, to 
convey the land on which the improvements have 
been made.® 


Where several owners. A part owner of a tract 
of land who joins in a contract to sell the entire 
tract and subsequently becomes the sole owner may 
be compelled to convey the same.® And where one 
~ of several owners of undivided interests in a tract 
of land assumes to bind himself and his codwner 
to a contract for the sale of the land, but without 
authority to bind his coowner, specific performance 
may, in some jurisdictions, be enforced so far as 
the interest of the owner who executed the con- 
tract is concerned;* but not as against the coowner 
who was not a party to the contract,* and who did 
not authorize a sale of his interest.® So, also, it 
cannot be enforced against owners of two tracts 
where the one who signed the contract to sell owns 
only one of the tracts and the other owner does not 
become a party to the contract.?° 
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Original vendor or grantor. Where an assignee 
of a contract for a sale of land has no right to spe- 
cific performance as against his assignor, he cannot 
have specific performance as against the original 


‘vendor,'! although the latter conveyed to the as- 


signor with notice of the assignment.!2 But where 
a binding contract of subpurchase has been made, 


‘and the original vendor participates in an effort to 


defraud by rescinding the original contract, he 
may be required to convey to the subpurchaser the 
title for which he has contracted,!? or be otherwise 
charged with liability for the subvendor’s default.14 


[§ 89] E. Heirs, Devisees, or Personal Represent- 
atives'°—1. In General. A contract by an owner of ' 
land to devise or convey it in a particular manner 
or to a particular person may be specifically en- 
foreed, after the owner’s death, against the person 
or persons to whom the legal title has come,!* such 
as his heirs'? or devisees,!®’ and also against the 
heirs of one to whom the land has been conveyed 
without consideration and with knowledge of the 
contract.‘® But where such a contract concerns 
personal estate, it may be enforced against dece- 
dent’s personal representative,?° and not as against 
lis heirs or legatees.2!_ A compromise agreement 
between the devisees and heirs, in settlement of the 
estate, may be specifically enforced against the ex- 
ecutors named in the will,?? and a contract for 
maintenance and support, made by decedent, may 
be enforced against his administrator and heirs.2? 


[§ 90] 2. Of Deceased Vendor. A contract con- 
cerning the sale or conveyance of land, or of an 
interest therein, may, upon the death of vendor or 
grantor, be specifically enforced against his heirs?* 


grounds 92 N. J. Eq. 656, 114 A 454]. 


Enforcement against purchaser as 
eauitable owner see supra § 85, 


98. Miedema v. Wormhouadt, 288 
Tee have eo IN) 5968 IWialte Oner V- 
Saether, 267 Ill. 32, 107 NE 859. 


99. Friel v. Turk, 95 N. J. Eq. 425, 
NOSeAL GLO) Milleriv. Byram, (lex. Civ. 
A.) 2 SW (2d) 1008. 


[a] Bhus, where an owner built 
‘an addition to his house on an adjoin- 
ing lot, under the mistaken belief 
that he had purchased such lot, when 
in fact another lot had been con- 
veyed to him by one who did not own 
adjoining lot, he could not compel the 
third party, who in fact was the 
owner, and who had no knowledge of 
the improvements thereon, to convey 
the lot, nor could he enforce a lien 
against such lot to compensate him 
for his own ne BT Bere er if—his 
mistake were participated in by ven- 
dor. Friel v. Turk, 95 N. J. Eq. 425, 
123 A 610. 

Vendor without title generally see 
supra § 41. 

1. See supra text and note 95. 

2. King v. Gants, 77 Okl. 105, 186 
P 960. 

3. Beekman v. Sonntag 
67 Fla. 293, 64 S 948. 

Title acquired or perfected after 
contract see supra § 43. 

4 Friel v. Turk, 95 N. J. Eq. 425, 
123 A 610. 

Effect of mistake in general see in- 
fra §§ 142-145. 


TnvietCo,, 


5. Friel v. Turk, 95.N. J.. Ha: 425; 
123 A 610. 


6 Frank v. Schnuettgen, 187 Fed. 
515, 109 CCA 281. 


7. Enforcement of part perform- 
ance generally see supra § 55. 


ee Shiabiios (ror fet Mbbiemaxeyes (xa ai, 
Shepherd, 199 Ky. 54, 250 SW 492. 


[a] Thus, where a suit for specific 
performance is brought against the 
owner of an undivided half interest in 
land, who has contracted to convey 
it, and also against his children, who 
together own the other undivided half 
interest and who are not parties to 
the contract, it is not error to refuse 
to render a judgment against one of 
the children who has defaulted, since 
as to him the petition states no cause 
of action. Swift Coal & Timber Co. v. 
Shepherd, 199’ Ky. 54, 250 SW 492. 


Sl Naylor v..Parker. (ihexs Civ) 
139 SW 93. 


10. McLennan v. Church, 163 Wis. 
411, 158 NW. 73. 


11. Kasal v. Hlinka, 118 Minn. 37, 


1136 NW 569 


12. Kasal v. Hlinka, supra. 
13. Lanford v. Moore, 145 Md. 420, 
125 A 686. . 
14. Lanford v. Moore, supra. 
15. Heirs, devisees, or ‘personal 
representatives as: 
Entitled to enforce specific perform- 
ance see supra §§ 78-80. 
Parties to suit see infra §§ 449-453. 


16. McCullough v. McCullough, 
153 Wash. 625, 280°P 70 [reh den 281 


PeI95i 


17. Gladville v. MecDole, 247 Til. 
34, 93 NE 86; Johnston v. Johnson, 
(Pex, ‘Civ, A.) 283) Siw, £1109; steCul= 
lough v. McCullough, 153 Wash. 625, 
280 P 70 [reh den 281 P 995]. 


18. Weingaertner v. Pabst, 115 Tl. 
412, 5 NE 385; Colby v. Street, 146 
Minn. 290, 178 NW 599; McCullough 
v. McCullough, 153 Wash. 625, 280 P 
70 [reh den 281 P 995]. 


[a] Thus, where plaintiff agreed 
to ‘give decedent, her sister, personal 
care and companionship, and dece- 
dent agreed to devise her homestead 
to plaintiff, the effect of the contract 
if performed was to create an equita- 
ble interest in the homestead by the 
plaintiff with the legal title held sub- 
ject to her sister’s interest, and the 
beneficiary mentioned in the sister’s 
will did not occupy the position of 
bona fide purchaser, but took the le- 
gal title subject to a trust in plain- 
tiffs favor and could be compelled to 
perform the _ contract. (COLD ya eave 
Street, 146 Minn. 290, 178 NW 599. 


19. Gladville v. McDole, 247 Ill. 
34, 93 NE 86. 

20. Day v. Washburn, 76 N. H. 208,. 
81 A 474. 

21. Day v..Washburn, 76 N. H. 203, 
81 A 474. 

22. Blount vy. Dillaway, 199 Mass. 
330, 85 NE 477. 

3. Cooper v. Cooper, 
712, 64 SE 927. 

24. U. S.—Bohanan v. Giles, 26 
Fed. 204; Fields v. Squires, 9 F. Cas. 
No, 4,776, Deady 366; Walton v. Coul- 


65 W. Va. 
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or devisees,2> although they are not mentioned in 
the contract of sale,2° or are infants;*7 and also 
against all others claiming such land or interest 
through decedent.28 This rule apples, however, 
only to the extent that the property has descended 
or been devised to the heirs or devisees from the 
estate;2® as they cannot be compelled, in perform- 
ance of such contract, to convey a title which they 
have acquired not from the ancestor, but from some 
other souree.2® But a purchaser of a whole tract 
from a cotenant, in the belief that the latter owns 
the entire tract, is not entitled to specific perform- 
ance Against the heirs of the other deceased coten- 
ant?! or against those claiming exclusively under 
him or them.?2. A contract of sale by a surviving 
spouse, made before his or her distributive share 
has been set off, cannot be specifically enforced 
against an heir of decedent,** notwithstanding the 
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[§ 90 


surviving spouse has made a deed to the heir in 
voluntary partition, since the heir’s title comes not 
by virtue of such deed, but from decedent.** 


Personal representatives.*® Under a statutory 
provision authorizing specific performance of a con- 
tract to sell or convey, to be had against a deceased 
vendor’s personal representative or his heirs or devi- 
sees,?® specific performance of the contract may 
be enforeed against the deceased vendor’s personal 
representative alone,*? or against both the heirs and 
personal representative.*® A contract of sale made 
by a personal representative, under a power of sale, 
may be specifically enforced against him, in such. 
capacity,” but not as heir of the deceased owner.*° 
A contract of sale of personal property or of an 
interest therein, may be specifically enforced against 
the deceased vendor’s personal representative.‘ 


son, 29 BE. Cas. No. 17,132, 1 McLean 
120 [aff 9 Pet. 62, 9 L. ed. 51]. 


Cal.—Travers v. Crane, 15 Cal. 12. 
Ind.—Rush v. Truby, 11 Ind. 462. 
Iowa.—Peters v. Jones, 35 Iowa 


512; Judd v. Mosely, 30 Iowa 423. 
Kan.—O’Neill v. Martin, 26 Kan. 
494; James v. Holanden, 7 Kan. A. 


811, 52 P 913 [aff 60 Kan. 855, 55 P 
11011. 


Ky.—Bartley v. Big Branch 
Go:, 160° Ky.) 123, 169, Sw oot. 


Md.—Keys v. Keys, 148 Md. 397, 129 
A 504; Saunders v. Simpson, 2 Harr. 
& J. 81. 


Mo.—Evans v. Morris, 234 Mo. 177, 
136 SW 408; Koch v. Hebel, 32 Mo. A. 
103. 


Nev.— Brandon v. West, 28 Nev. 
500, 83 P 327, 29 Nev. 135, 85 P 449, 
88 P 140. 


N. H.—Kidder v. Barr, 35 N. H. 
235; Newton v. Zwazey, 8 N. H.'9. 


N. J.—Flagg v. Teneick, 29 N. J. 
Law 25; Morris v. Morris, (Ch.) 13 A 
267. 


N. Y.—Tompkins v. Hyatt, 28 N. Y. 
347; Moore v. Burrows, 34 Barb. 173; 
Hill v. Ressegieu, 17 Barb. 162; Lew- 
is v. Bollinger, 115 Misc. 221,187 NYS 
563; Duffy v. Wilsow, 110 Misc. 1, 180 
NYS 669; - Matter of Boshart, 107 
Mise. 697, 177 NYS 567 [aff 188 App. 
Div. 788, 177 NYS 574]. 


N. C.—Jacobs v. Locke, 37 N. C. 286. 


Oh.—Buckwalter v. Klein, 5 Oh, 
Dec. (Reprint) 55, 2 AmLR 347. 


Pa.—Elfreth’s Est., 6 Pa. Dist. & 
Co. 234. 


Porto Rico.—Boneta v. Boneta, 27 
Porto Rico 633. 


S. C.—Glaze v. Drayton, 1 S. C. Eq. 
109. 


Tex.—Hibbert v. Aylott, 52 Tex. 
530; Robinson v. McDonald, 11 Tex. 
385, 62 AmD 480. 


[a] Heirs occupy no better posi- 
tion than the one under whom they 
claim if he were alive and resist- 
ing action for specific performance. 


Coal 


McCune v. Graves, 273 Mo. 584, 201 
SW 894. 
[b] Heirs take legal title to 


realty sold by decedent but not paid 
for as security for the amount owing 
on the contract, and such amount is 
due to the executor, and on payment 
thereof the heirs may be compelled to 
convey the legal title to the purchas- 


ers. In re Boshart’s Estate, 107 Misc. 
697, 177 NYS 567 [aff 188 App. Div. 
CORT AGE INEST Se 


[ce] Contract executed by married 
woman in her husband’s_ personal 
presence and with his oral consent 
to convey her interest in land in con- 
sideration of a sum received by her 
when the contract was signed could 
be specifically enforced against her 


children. Evans v. Morris, 234 Mo. 
177, 136 SW 408. 
[d] Contract between a _ foster 


mother and her adopted son, whereby 
she was to have a life estate in prop- 
erty purchased by her, but deeded to 
such son, may be enforced against 
his heirs. Duffy v. Wilson, 110 Misc. 
1, 180 NYS! 669. 


[e] Contract not binding.—W here 
a husband and wife enter into a con- 
tract for the sale and conveyance of 
land, but which is not legally bind- 
ing on her, because of its not being 
executed by her in the manner pre- 
scribed by law, her heir cannot be 
compelled to convey to the purchaser 
any interest which has descended 
from her. Knowles v. McCamly, 10 
Paige (N. Y.) 342. 


As parties to bill see infra § 452. 
25. Peters v. Jones, 35 Iowa 512; 
Chas. J. Smith Co. v. Anderson, 84 N. 


J. Eq. 681, 95 A 358; Buckwalter v. 
Klein, 5 Oh. Dec. (Reprint) 55, 2 Am 


LR. 347; Hunter v. Mills, 29 S. C. 72, 
6 SE 907. 
[a] Lease, giving lessee option to 


purchase within one year after the 
lessor’s death is enforceable against 
the lessor’s devisees. Chas. J. Smith 
oes v. Anderson, 84 N. J. Eg. 681, 95 A 


As parties to bill see infra § 452, 


26. Fields v. Squires, 9 F. Cas. No. 
4,776, Deady 366; Hill v. Ressegieu, 
Ne Barhs “EN ¥2) 

27. Tompkins v. Hyatt, 28 N. Y. 
347; Hill v. Ressegieu, 17 Barb. (N. 
Sey OA 

28. Keys v. Keys, 148 Md. 397, 129 


A 504 (widow). 


29. Rush vy. Truby, 11 Ind. 462; 
Upshaw v. McBride, 10 B. Mon. (Ky.) 
eine v. Ressegieu, 17 Barb. (N. 

s) f 


30. Upshaw v. McBride, 10 B. 
Mon. (Ky.) 202; Partridge v. Dorsey, 
3 Harr. & J. (Md.) 302. 


[a] Thus the heir of a vendor, 
without title, who afterward acquires 


title, cannot be compelled to surren- 
der it, or to anSwer in damages for 
failing to convey, unless he received 
assets from his ancestor. Upshaw v. 
McBride, 10 B. Mon. (Ky.) 202. 


{b] Heir or issue in tail claiming 
per formam doni cannot be com- 
pelled to perform a contract entered 
into by the tenant in tail for a sale of 
the entailed lands. Partridge v. Dor- 
sey, 3 Harr. & J. (Md.) 302. 


31. Bartee v. Matthews, 
667, 103 S 874. 


22. Bartee v. Matthews, supra. 


33. Waterloo, C. F. & N. Ry. Co. 
v. Harris, 180 Iowa 149, 161 NW 69. 


Enforcement against husband or 
wife see infra § 93. 


34. Waterloo, C. F. & N. Ry. Co. 
v. Harris, 180 Iowa 149, 161 NW 69. 


eet As parties to bill see infra § 


Right to sue see supra § 80. 
36. See statutory provisions. 


37. Judd v. Mosely, 30 Iowa 423 
(executor); Miller v. Goodwin, 8 Gray 
(Mass.) 542, 


{a] In Arizona, under Civ. Code 
(1913) par 980, a contract of sale of 
deceased may be specifically enforced 
against his administrator, notwith- 
standing the latter contests enforce- 
ment, and paragraph 982 precludes 
such relief where petitioner’s right 
is doubtful; ‘doubtful’ as used in 
statute referring to condition in mind 
of court and not in mind of adminis- 
trator. Joslin v. Stewart, 28 Ariz. 
585, 238 P 390. 


38. Miller vy. 
(Mass.) 542. 


39. Bostwick v. Beach, 103 N. Y. 
414, 9 NE 41. 


40. Metcalf v. Hart, 3 Wyo. 513, 
27 P 900, 31 P 407, 31 AmSR 122. 


41. Goodhue v. State St. Trust Co. 
267 Mass. 28, 16% NE 701; Klauder- 
Weldon Dyeing Mach. Co. v. Weldon, 
166 App. Div. 415, 151 NYS 1068 [aff 
87 Mise. 95, 150 NYS 273]. 


{a] Sale of invention.—Equity can 
decree specific performance of a con- 
tract for the sale of future inven- 
tions, by requiring assignment of the 
patents therefor to be executed by the 
inventor’s personal representatives 
after his death. Klauder-Weldon 
ee ERNE ee: 166 App. 

lv. 5 8 [aff 8 is 
95, 150 NYS 273]. : bias 


212 Ala. 


Goodwin, 8 Gray 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 91-93] 


[§ 91] 3. Of Deceased Purchaser.42 A purchas- 
er’s promise to pay for the property may be spe- 
cifically enforced, after his death, against his per- 
sonal representative.*? 


[§ 92] 4. Of Insane Person.t4 Where an agree- 
ment to convey real property or an interest therein 
has been entered into by one who subsequently be- 
comes insane, equity may enforce a specific per- 
formance of the contract, either by the committee 
or guardian of the lunatic for him, or by the luna- 
tie’s representative after his decease;*® as by the 
lunatic’s heir where the lunatic had covenanted to 
surrender interests in real estate,*® or to convey 
land absolutely.t7 So when the agreement to con- 
vey is by one himself sane, who dies before the exe- 
cution of the contract leaving an insane heir at law, 
the committee of the latter may be directed to exe- 
eute the contract for him.*® The jurisdiction to 
enforce specific performance may be exercised when 
the insane party was one of several joint contrac- 
tors, whose rights the failure to carry out the pro- 
posed contract may affect injuriously, as where the 
lunatic is one of several proposed lessees,#® or is 
a member of a partnership by which certain deeds 
are to be executed.°° 
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[§ 93] F. Husband or Wife of Party to Con- 
tract.°' A contract of sale of the wife’s property 
cannot be enforced against her husband if he was 
not a party to the contract®? unless he was present 
taking part in the negotiations and orally agreed to 
the sale, in reliance upon which the purchaser made 
the contract.*8 


Against wife. A contract of sale of real estate 
made by a husband alone, without his wife being a 
party thereto, cannot be specifically enforced against. 
the wife®* or her interest therein,®® although she 
acquiesced therein,®® or was present when a portion 
of the purchase money was paid with her apparent 
approval,°* unless she adopts or confirms the con- 
tract,°S or is estopped, by her acts, from disputing 
it.6° But where they hold by entirety and both 
execute the contract, specific performance may be 
enforced against both of them.*® Unless she. is a 
party to the contract or otherwise consents, she 
cannot be compelled to release or convey her right 
of dower®! or any other right she may have®? in 
the property; nor are her rights or interests therein 
prejudiced by a deeree of conveyance of the hus- 
band’s interest.°* Under some statutes a married 
woman may be compeiled specifically to perform a 


42. As parties to bill see infra §§ 50. Lawrie v. Lees, 14 Ch. D. 249. | Ser A3e App. Div. 359, 120 NYS 
450, 451. , 1004. ) Where a purchaser under 
51. Cross references: an executory contract to purchase 


Right to sue see supra § 79. 


43. Williams v. Coleman, 70 Cal. 
A. 400, 233 P 397; Kleinschmidt v. 
Central Trust Co., 103 Or. 124, 203 P 
598. 


[a] Rule applied.—(1) An _ oral 
promise by plaintiff's deceased father 
to pay the par value of plaintiff's 
stock in a dissolved corporation, 
without an agreement to make such 
payment from the funds of the cor- 
poration, imposed only a personal lia- 
bility on the father, which can be en- 
forced after his death only by claim 
against his executor. Kleinschmidt 
v. Central Trust Co., 103 Or. 124, 203 
P 598. (2) Where a maker executed 
a bill of sale to a third person in con- 
sideration of his agreement to pay 
the note, and to hold the maker harm- 
less from loss thereon, and the third 
person thereafter fraudulently con- 
veyed his property to his wife to 
avoid performance of the obligation 
so assumed, and where the wife was a 
party to the fraud, the maker was en- 
titled to specific performance in an 
action against the wife individually 
and as the third person’s executrix. 
Williams v. Coleman, 70 Cal. A. 400, 
233° P' 39T. 


44. Insanity as affecting contracts 
and conveyances in general see In- 
sane Persons §§ 494-543. 

Representation of insane litigants 
in general see Insane Persons §§ 538- 
610. 

45. Yauger v. Skinner, 14 N. J. Eq. 
389; Swartwout v. Burr, 1 Barb. (N. 
Y.) 495; Hall v. Warren, 9 Ves. JST. 
605, 7 Rev. Rep. 306, 32 Reprint Toe ote 

46. In re Cuming, L. R. 5 Ch. 72. 


47. Owen v. Davies, 1 Ves. 82, 27 
Reprint 905. 
Swartwout v. Burr, 1 Barb. (N. 


438. 
Y.) 495. 
49. Pegge v. Skynner, 1 Cox. Ch. 


23, 29 Reprint 1045. 


[a] Insane lessee has been held li- 
able to renew under a covenant con- 
tained in the original lease made be- 
fore he became insane. In re Doolan, 


2C, & L, 232. 


As to compelling wife to release dow- 
er see supra §§ 60-62. 

Compensation for dower where wife 
refuses to join see Supra §§ 61, 62. 

Husband or wife as party to bill see 
infra §§ 456, 457. 


52. Mix v. Baldwin, 156 Ill. 313, 
40 NE 959; Stevens v. Parish, 29 Ind. 
260, 95 AmD 636. 


[a] Thus, in a suit for specific per- 
formance against a married woman 
whose husband has not signed the 
contract of sale, he cannot be com- 
pelled.to join in the deed or to pay 


costs. Mix v. Baldwin, 156 Ill. 313, 
40 NE 959. 7 
53. Haugh v. Lanz, 187 Iowa 841, 


172 NW 199; Lanz v. Schumann, 175 
Iowa 542, 154 NW 911. 


54 D. C.—Reilly v. Cullinane, 
App. D. C. 17, 287 Fed. 994. 


Ind.—Beaver v. Trittipo, 
41. 

Iowa.—Monroe v. Servis, 179 Iowa 
583, 161 NW 653; Venator v. Swenson, 
100 Iowa 295, 69 NW 522. 


Kan.-—Musgrove v. Hodges, 46 Kan, 
164, -2% BP 12i, 


Ky.—Henderson v. Perkins, 94 Ky. 
207, 21 SW 1035. : 

Minn.—Kasal v. Hlinka, 118 Minn. 
37, 136 NW 569; Stromme v. Rieck, 
107 Minn. 177, 119 NW 948, 181 AmSR 
452. 

Mo.—Henry vy. Adkins, 194 SW 264. 


N. Y.—Maas v. Morgenthaler, 136 
App. Div. 359, 120 NYS 1004; Dixon 
v. Rice, 16 Hun 422; Schoonmaker v. 
Bonny, 6 NYSt 122. 


Pa.—Schwoerdfeger v. Kelly, 
Pa, 631, 72 A 1056. 


Ss. D.—Stenson v. Elfmann, 29 S, 
D. 59, 1835.NW 694. 


Va.— Haden v. Falls, 115 Va. 779, 
80 SE 576, AnnCasi1915C 1034. 


[a] MTlustrations.—(1) A wife can- 
not be required to execute a convey- 
ance in specific performance of a 
contract for the sale of land executed 
by her husband alone, Maas v. Mor- 


53 


24 Ind. 


223 


land acquires a legal title from the 
vendor after having assigned his in- 
terest to another, the assignor’s wife, 
not having joined in the assignment, 
no relief by way of specific perform- 
ance could be had against her. Kasal 
v. Hlinka, 118 Minn. 37, 136 NW 569. 


55. Monroe v. Servis, 179 Iowa 583, 
161 NW 653; Stromme vy. Rieck, 107 
bea 177, 119 NW. 948, 131 AmSR 
452. 

Release of dower see supra § 60. 


56. Stenson v. Elfmann, 29 S. D. 
59, 135 NW 694. 


57. Schwoerdfeger v. 
Pa. 631, 72 A 1056. 


58. Stein v. McKinney, 313 Ill. 84, 
144 NB 795. 


59. Overman v. Hathaway, 29 Kan. 
434; Lockhart v. Ferrey, 59 Or. 179, 
115 P 431. 


[a] Illustration.—A married wo- 
man may be compelled to join in mak- 
ing a title to land which her husband 
has agreed to convey, where she and 
he have received: the purchase money 
and she has stood by and seen the 
purchaser erect valuable improve- 
ments on the land in the belief that 
she would join in the conveyance. 
Overman v. Hathaway, 29 Kan. 434. 


[b]° Joining in deed.—Where in an 
action to compel specific performance 
of an agreement to sell land, the wife 
of a vendor joins in a deed with her 
husband, which is tendered in per- 
formance of the contract, she cannot 
complain that she was the owner and 
the contract to convey was not made 
with her, and that therefore, not being 
a party to the contract, she cannot be 
compelled to perform it, especially 
where that fact appears in the record 
Lock- 
ala ssh ae? 


Kelly, 223 


defendants’ 
59M Or: 


case. 


as part of 
Li; 


hart v. Ferrey, 
431. 

60. Walcis v. Kozacik, 86 Ind. A. 
484, 156 NE 589. 

61. See supra § 60. 

62. Stein v. McKinney, 313 Ill. 84,. 
144 NE 795. 


63. Windiate v. Lorman, 236 Mich, 
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contract as purchaser, but not as vendor.®* 

Against widow. A contract by a man to dispose 
of his property by will in a particular manner or 
to particular persons will not be specifically enforced 
against his widow, whom he married after the mak- 
ing of the contract, and without her having knowl- 
edge of its existence.*® But the fact that a wife 
did not sign a contract of sale made by her husband 
does not prevent specific performance thereof, aft- 
er his death, against the widow and heirs, where 
there is sufficient other real estate out of which her 
dower may be assigned.°® 

Fraud. <A contract made by a husband may be 
specifically enforced against the wife whére, for 
the purpose of avoiding the contract, the husband 
fraudulently conveys his property to his wife, to 
which fraud she is a party.°* 

[§ 94] G. Principal or Agent.°® Specific per- 
formance may be enforced against an undisclosed 
principal of a contract concerning the sale or pur- 
chase of land, entered into by his duly authorized 
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agent, in his own name, within the scope of his 
agency,®? except where the contract was executed 
by the agent under his own seal,’° unless, accord- 
ing to some authorities, the seal was not necessary 
to the validity of the contract.*1| Where, however, 
the agent acts without proper authority in making 
a contraet concerning the sale or encumbrance of 
property, it cannot be specifically enforced against 
the principal,*? nor against the agent where he does 
not own the property ;7® but it may be so enforced 
against the agent upon his subsequently acquiring 
title to the property.74 Where the agent has an 
interest in the property which he sells for his prin- 
cipal, and notice thereof is not given to a purchaser 
of the whole property clear of any restrictions, 
specific performance may be enforced against both 
the principal and agent.’® . A purchaser cannot de- 
feat specific performance of a contract for the sale 
of land on the ground that he made the contract as 
agent of another, when he failed to diselose his 
agency until after the execution of the contract.*® 


531, 211 NW 62. 


[a] Widow who did not sign an 
option to purchase land, given by her 
husband in his lifetime, is not prej- 
udiced by a decree against the admin- 
istrator of the husband’s estate de- 
ereeing conveyance of all husband's 
interest and may not complain. Win- 
diate v. Lorman, 236 Mich. 531, 211 
NW 62. 

64. See infra this note. 


[a] In New Jersey, Act June 13, 
1895 (Gen. St. p 2017) and Married 
Woman’s Act § 14 (Gen. St. p 2015), 
which authorize a married woman to 
pind herself by contract, but not to 
convey her real estate, relieve her 
from being obliged to specifically per- 
form a contract to convey, but does 
not prevent her contract to purchase 
being carried into effect by a decree 
for specific performance, where this 
does not require a conveyance of 
lands by her. Weidenbaum v. Raph- 
ael, 83 N. J. Eq. 17, 90 A 683; Moore 
vy. Baker, 65 N. J. Hq. 104, 55 A 106. 


65. Mayfield v. Cook, 201 Ala. 187, 
77S 713; Owens v. McNally, 113 Cal. 
444, 45 P 710, 33 LRA 369; Sargent 
vy. Corey, 34 Cal. A. 193, 166 P 1021. 


[a] Thus a contract whereby tes- 
tator, in consideration of relinquish- 
ment to him of parental rights over 
his sister’s minor children, agreed 
that they should succeed to his prop- 
erty will not be enforced in their 
favor as against testator’s wife, 
whom he subsequently married, and 
her infant daughter. Sargent v. Cor- 
ey, o4 Cali A. 193, 166) Po Lo02s: 


66. Bartley v. Big Branch Coal Co., 
160 Ky. 123, 169 SW 601. 


67. Williams v. Coleman, 70 Cal. 
AY 400). 233 P 397. 

[a] Thus, where the maker of a 
note executes a bill of sale to a third 
person in consideration of his agree- 
ment to pay the note, and to hold the 
maker harmless from loss thereon, 
and the third person thereafter fraud- 


ulently conveys his property to his 
wife to avoid performance of the ob- 
ligation so assumed, and the wife isa 
party to the fraud, the maker is en- 
titled to specific performance in an 
action against the wife individually. 
Williams v. Coleman, 70 Cal. ‘A. 400, 
230 P 397% 
68. Principal or agent as: 
Entitled to enforce specific perform- 
ance See supra § 81. 
Party to suit see infra § 454. 


69. Forgey v. Gilbirds, 262 Mo. 44, 
170 SW 1135; Diamond v. Talbot, 123 
Mise. 339, 205 NYS 309; Ritz v. Ru- 
bin, 201 NYS 99; Thompson v. Play- 
fair, 25 OntL 365, 20 OntWR 867. 


[a] Accepted option to purchase 
contained in a lease executed by an 
agent of an undisclosed principal may 
be specifically enforced against the 
principal subsequently disclosed. 
Diamond v. Talbot, 123 Mise. 339, 205 
NYS 309. 


Liability of undisclosed principal on 
contract in general see Agency §§ 522-— 
ils ; 


70. Randolph v. General Investors’ 
Co., 97 N. J. Eq. 493,128 A 156 [rev 
96 N. J. Eq. 227, 124 A 765]; Crowley 
Ve Liewis; 239) IN. Wo 2645) Wl4Gy INGaN roi 


As to undisclosed principals in gen- 
eral see Agency § 524. 


71. Diamond v. Talbot, 123 Misc. 
339, 205 NYS-309; Van Ingen vy. Bel- 
mont, 121 Mise. 109, 200 NYS 847. 
And see generally Agency § 524. 


[a] Thus the fact that a contract 
for the sale of land is under seal does 
not prevent the vendor from having 
specific performance against the un- 
disclosed principal of the person 
named as vendee, who was a mere 
dummy, in view of the fact that a 
seal is unnecessary. Van Ingen y, 
Belmont, 121 Misc. 109, 200 NYS 847. 


72. Farmakis y. Crown, 271 Pa. 
140, 114 A 364. 


73. Berg v. Baldwin, 84 N. J. Eq. 
90, if A 90 [aff 84 N. J. Eq. 193, 93 A 
1084]. 


[a] Thus, on a bill for specific per- 
formance of a promise to cancel a 
mortgage, where the beneficial own- 
ership was in a company, and it was 
not plain that, in making the alleged 
promise, decedent was the agent of 
such company, the ownership of the 
property not being in him, he or his 
estate could not be required specifical- 
ly to perform. Berg v. Baldwin, 84 
N, J. Eq. 90, 92 A 90 [aff 84 N. J. Eq. 
L935) Fon AL LOS4a 


74 EFarmakis v. Crown, 
140, 114 A 364. 


[a] This is “in analogy to the fa- 
miliar rule that a vendor who under- 
takes to sell for a valuable considera- 
tion, but cannot make title, will in 
equity be considered as holding for 
the benefit of his vendee any subse- 
quent title purchased by him.” Far- 
ee v. Crown, 271 Pa. 140, 144, 114 


271 Pa: 


pile Hashagen v. Keal, 83 Pa. Super. 
[a] Thus, where, in a suit for spe- 


cific performance, it appears that the 
parties entered into articles of agree- 
ment for the sale of a farm, and that, 
some time previous to the execution 


‘of the agreement, the vendor sold to 


his father water rights of a spring, 
the only source of water on the farm, 
and that no notice was given to the 
purchaser of this sale, and that lat- 
ter believed he was buying the whole 
farm clear of any restrictions or res- 
ervations, a decree was properly en- 
tered against both the father, who 
acted as agent for the son, and the 
son, requiring conveyance of the farm 
and of the spring, and of water rights 
connected therewith. Hashagen vy. 
Keal, 83 Pa. Super. 200. 


76. Griffith v. Stewart, 31 App. Cas. 
D. C. 29 [aff 217 U. S. 323, 30 SCt 528, 
54 L. ed. 782, 19 AnnCas 639]. 


For later cases, developments and changes in the law see Annotations, same title and section number, . 


§ 95] 


aie 
tracts: 


Generally see Contracts §§ 43-480. 
Bor sale of real property generally 
see Vendor and Purchaser (39 Cyc 
1183]. 
78. Ida.—Bedal vy. Johnson, 37 Ida. 
so9, 218 P 641. 


Mich.—Beaverton Power Co. v. Wol- 
verine Power Co., 245 Mich. 541, 222 
NW 703. 

N. Y.—Hughes v. Buffalo, 134 Misc. 
598, 286 NYS 255. 


N. D.—Carns v. Puffett, 
38, 176 NW 938. 


Or.—Carlson v. 
Doo Dae COD. 


Tex.—Blue v. Conner, 219 SW 533. 


W. Va.—Hastings v. Montgomery, 
95 W.Va. 734, 122 SE 155. 


Compliance with statute of frauds 
see infra §§ 120, 121. 


Illegality see infra § 157. 


79. Kinman v. Botts, 147 Iowa 474, 
124 NW 773; Beaverton Power Co. v. 
Wolverine Power Co., 245 Mich. 541, 
222 NW 708; Carns v. Puffett, 44 N. D. 
438,176 NW 93; Tanner v. Imle, (Tex. 
Orv. FAS) 225385°SW 665 ) Marshall ‘v. 
Beason, (Tex. Civ. A.) 165 SW 75. 


[a] Agreement not purporting to 
give absolute right without further 
negotiations cannot be specifically en- 
forced. Peiffer v. Newcomer, 326 Ill. 
189, 157 NE 240; Westphal v. Buen- 
ger, 324 Ill. 77, 154 NE 426; 1500 
Sherman Ave. Bldg. Corp. v. Perko- 
wie; 255 Dll. A..518: 


{[b] Statements of intention to 
give land and expressions of gratitude 
and purpose to reward do not estab- 
lish a contract. Hayworth v. Hay- 
worth, 236 SW 26. 


[c] Performance optional.—An 
agreement, whereby a landowner gave 
an easement for a subway and the 
eity agreed to construct an express 
station, could not be specifically en- 
forced against the city, where it re- 
served the right to “abandon or abol- 
ish or change the location of the sta- 
tion at any time.” Union Real Estate 
Co. v. City of New York, 183 App. Div. 
417, 170 NYS 784. 


Mutuality of obligation see supra §§ 
Ohno 

so. U. S.—Northwestern Lumber 
@o)v. Grays Harbor, étc?,-R. Co., 221 
Fed. 807, 137 CCA 365 [aff 208 Fed. 
624]. 


Colo.—Carson vy. Redding, 
78 20-2140: 


Ill.— Weir v. Weir, 287 Ill. 495, 122 
NE 868. 


Mass.+Jamestown Portland Ce- 
ment Corp. v. Bowles, 228 Mass. 176, 
117 NE 41. 


WNebr.—Mercer v. Payne, 
115 Nebr. 420, 213 NW 813. 


N. J.—Turkington v. Zuber, 100 N. 
J. Eq. 285, 134 A 840; Floyd v. Mills, 
STNG JG. 313; Lar Aero. 


Requisites and validity of con- 


44 N. D. 


O'Connor; 79F-Or: 


52 Colo. 


etCen Gow 


N. Y.—Poth v. Washington Square 
ee 


SPECIFIC PERFORMANCE 


V. CONTRACTS ENFORCEABLE* 


[§ 95] A. Requisites and Validity’7—1. In Gen- 
eral. To enable a court to decree specific perform- 
ance of an alleged contract there must be a valid,7® 
binding,’® and concluded or completed’® contract’? 


performance of 


Methodist Hpiscopal Church, 207 App. 
Div. 219,-201 NYS 776. 
Campbell, 
177 NW. 372; Pollak-v: 

Ne D507 176 Niwe 957. 
S. C.—Spears v. Long, 32 S. C. 
OSB 13:39 


Tex.—Tanner v. Imle, (Civ. A.) 25: 
SW 665; Hume v. Bogle, (Civ. A.) 20¢ 
SW 673; Brillhart v. Beever, (Civ. A.) 
198 SW 973. 


45 N. 
Rob- 


528, 


iing.—Lockett v. Norman-Wright, 
132 L. T. Rep. N. S. 532; Edwards v. 
Jones, 124 L. T. Rep. N. S. 740. 


Alta.—Nova Scotia Bank v. Mce- 
Dougall, 6 Alta. tu. 21. 
B. C.—Frewen vy. Hays, 16 B. G. 


143, 
Man.—Patterson v. 
343, 69 DomLR 81. 


“Specific performance of a con- 
tract will not be decreed, unless the 
contract has actually been = con- 
cluded.”” Mercer v. Payne, ete., Co., 
115 Nebr. 420, 433, 213 NW 813. 


[a] Estoppel to assert incomplete- 
ness.—Where parties to a contract 
had both partly performed its terms 
it was held, in plaintiff’s action for 
specific performance, that defendants 
were estopped to set up his failure to 
sign the contract as agreed. -Sparks 
Vv. Mauk, 170 Cal. 122, 148 P 926. 


Completeness in essential elements 
or material terms see infra. § 106. 


81. U. S.—Minnesota, etc., “Land, 
ete.; Co. v. Hewitt Inv.) Co.,.201 Hed. 
752 [aff 211 Fed. 1020, 127 CCA 664]. 


Ind.—Sweeny v. Greentown, 73 Ind. 
A. 534, 126 NE 635. 


Iowa.—Shisler v. Fort Dodge Cath- 
olic Cemetery Impr. Assoc., 207 Iowa 
306, 222 NW 838; Foshier v. Fetzer, 
154 Iowa 147, 134 NW 556. 


Kan.—Weinhold v. Weinhold, 115 
Kan: 395, 223 P 297; Dreher v. Schu- 
macher, 113 Kan: 321, 214 P 419; Spih- 
er. ve Jennson, SO Kan 330, 2020P 
696; Artz v. McCarthy, 109 Kan. 355, 
OO mE 9/9); 


La.—State v. Register of Convey- 
ances, 162 La. 362, 110 S 559. 


Mich.—Stout v. Porritt, 250 
13, 229 NW 409. 


Mo.—Walker v. Bohannan, 243 Mo. 
119, 147 SW 1024. 

N. D.—Carns vy. Puffett, 
438, 176 NW 93. 

Porto Rico.—Del Arroyo v. White, 
5 Porto Rico Fed. 569. 

S. C.—Workman v. Copeland, 117 
S.C. 214, 110 SH 526; Adams v. Geor- 
gia-Carolina Power Co., 101 S, C. 170, 
85 SE 312. 

Wis.—Katzer v. Schuenke, 171 Wis. 
605, 177 NW 855. 

Eng.—Von Hatzfeldt-Wildenburg v. 
Alexander, [1912] 1 Ch. 284. 

“Tf there is no contract, then there 
is nothing to enforce.” Adams ‘v. 
Georgia-Carolina Power Co., 101 8S. C. 
170, 178, 85 SH 312. 

“Tt is useless to ask a chancellor 


Scott, 32 Man. 


Mich. 


44 Ne, D. 


[58 C. J.—59] 


*By STANLEY A. HACKETT (§§ 95-125). 
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between the parties to the suit;8? the court cannot 
make a contract for the parties®® and then decree 
its specific performance,** nor can it require the 


any contract other than the one 


to enforce the specific performance of 
a contract that does not exist.”  Gu- 
tierrez del Arroyo v. White, 5 Porto 
Rico Fed. 569, 581. 


[a] Rule applied.—There is no 
contract, and. specific performance 
cannot be granted, where there is 
merely: (1) A statement, declaration, 
or expression of intention or expecta- 
tion by one person. Flannery v. Wool- 
verton, 329 Ill. 424, 160 NE 762; Keller 
v. Joseph, 329 Ill. 148, 160 NE 117; 
Collins v. Harrell, 219 Mo. 279, 118 SW 
432; Pullman v. Johnson, 55 Hun 612, 
8 NYS 775; Katzer v. Schuenke, 171 
Wis. 605, 177 NW 855. (2) A written 
agreement which has not been signed 
(Sarkisian v. Teele, 201 Mass. 596, 88 
NE 333), (3) or has been signed by 
one party only and not delivered (In 
re Brill, 183 Wis. 282, 197 NW 802). 
(4) A deed executed but not delivered 
is insufficient to constitute a contract 
to convey, which can be specifically 
enforced, unless it has been deposited 
as a perfect escrow. Minnesota, etc., 
Land, ete., Co. v. Hewitt Inv. Co., 201 
nee 752 [aff 211 Fed. 1020, 127 CCA 


82. N. J.—Northampton Tp. Bd. 
of Education v. Gibbs, 101 N. J. Eq. 
442, 1389 A 247. 


Or.—Carlson v. O’Connor, 79 Or. 333, 
IEEE weak ty(iysy, 


S$. C.—Yawkey v. Lowndes, 150 S. 
C. 493, 148 SE 554; Adams v. Georgia- 
Carolina Power Co., 101 S. C. 170, 85 
SE 312. 


Tex.—Harding v. Wilson, (Civ. A.) 
282 SW 350. 


Wash.—Lawson vy. King, 56 Wash. 
15 el Oat g 


83. Ala.—Andalusia v. Alabama 
Utilities Co., 222 Ala. 689, 133)'S 899: 


Ill.—Shaver vy. Wickwire, 335 Ill. 
46, 166 NE 458. 


Mass.—C. A. Spencer, ete., Co. v. 
Merrimac Valley Power, etc., Co., 242 
Mass. 176, 136 NE 391. 


Mich.—Stout y. Porritt, 250 Mich. 
13, 229 NW 409. 


Mo.—Baldwin y. Corcoran, 320 Mo. 
813, 7 SW (2d) 967. 


Nebr.—Mercer v. Payne, 
115 Nebr. 420, 213 NW 813. 


S. C—Fairey v. Strange, 112 S. C. 
155, 98 SE 135; Spears v. Long, 32 
SiG. 528) 11 Si 332. 


84 C. A. Spencer, ete., Co. v. Mer- 
rimac Valley Power, ete. Co., 242 
Mass. 176, 136 NE 391; Stout v. Por- 
ritt, 250 Mich. 13, 229 NW 409. 


[a] Contract creating rights.—In 
a suit to compel defendant to specifi- 
cally pertorm so-called ‘‘preliminary” 
agreements by executing further 
agreements, the court said that if the 
rights which plaintiff asserts do not 
exist under the “preliminary” con- 
tracts, ‘equity will not attempt to 
provide for specific performance of 
contracts which will create them by 
imposing additional duties upon the 
party sought to be so charged.” 
Creston Apartments Corp.. v. Philip 
Gertler Electrical Contracting Co., 
229 App. Div. 450, 242 NYS 396, 397. 


ete, iCo., 
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which the parties themselves have made.*® 
must have been mutual assent*® and understand- 
ing,®? or a meeting of the minds of the parties,*® 
arrived at by a clear and explicit acceptance of a 
proper and unrevoked offer,*® and unaffected by 
fraud, duress, undue influence, or mistake.°° 
the other essential elements of a valid executory con- 
tract,’ such as competent parties,®” a legal subject 
and a valuable consideration,’* must be 
present before a court of equity will enforce spe- 
There must be mutuality of ob- 


matter,°® 


cific performance. 


SPECIFIC PERFORMANCE 


There 


All 


ligation,®® and all the material terms of the con- 


tract must be complete®® and reasonably certain,°* 
as well as fair, reasonable, just, and equitable.°® 
Where a contract belongs to a class capable of be- 


85. Fairey v. Strange, 112 S. C. 


155, 98 SE 135. 


86. German Sav., etc., Soc. v. Mc- 
Lellan, 154 Cal. 710, 99 P 194; Mercer 
v. Payne, etc., Co., 115 Nebr. 420, 213 
NW 813; Pollak v. Roberts, 45 N. D. 
150, 176 NW 957; Adams v. Hazen, 
123 Va. 304, 96 SH 741. 


87. Cal.—German Sav., etc., Soc. v. 
McLellan, 154 Cal. 710, 99 P 194. 


Nebr.—Mercer v. Payne, etec., Co., 
115 Nebr. 420, 213 NW 813. 
N. Y.—Coles v. Bowne, 10 Paige 


526. 


N. D.—Pollak v. Roberts, 45 N. D. 
150, 176 NW 957. 


D.—Phelan 


Ss. 22 S. D. 
265, 117 NW 142. 


v. Neary, 


8s. U. S.—Eberhart v. Texas Co., 
36 EH, (2d) 198. 
Cal.—Warson Vv Talpey-Arnold 


Syndicate, 202 Cal. 656, 262 P 716. 


Fla.—Webster Lumber Co. y. Lin- 
coln, 94 Fla. 1097, 115 S 498. 


Iowa.—Lockie v. Baker, 206 Iowa 
21, 218 NW 483; Hinz v. Middlekauff, 
168 Iowa 403, 150 NW 607; Foshier 
v. Fetzer, 154 lowa 147, 134 NW 556. 


Mass.—Jamestown Portland Ce- 
ment Corp. vy. Bowles, 228 Mass. 176, 
117 NE 41. 


Minn.—Baker v. Polydisky, 144 
Minn. 72, 174 NW 526. 
Miss.—Fowler y. Nunnery, 126 


Miss. 510, 89 S 156. 


N. J.—Korflage v. Kahrs, 94 N. J. 
Eq. 440, 120 A 191 [rev (Ch.) 118 A 
353]; Street v. Harris, 93°N. J. Eq. 
83, 115 A 209 [aff 93 N. J. Eq. 503, 116 
A 926). 


N. D.—Carns v. Puffett, 44 N. D. 
438, 176 NW 93. 

Oh.—Kamarsie v. Smith, 21 Oh. Cir. 
COtrmNn. (S36. 


Okl.—Smalley v. Bond, 92 Okl. 178, 
218 P 513. 


Ss. C.—Adams v. Georgia-Carolina 
Power Co: 101 S! Cs 170! 85 SE 3122 


Va.—Seergy Vv. Morris Realty 
Corp., 138 Va. 572, 121 SE 900. 


[a] Whether there was complete 
meeting of minds warranting specific 
performance depends on all the facts 
and circumstances. Zukman v. Thle, 
99 N. J. Eq. 702,°133 A 779 [aff 100 
N. J. Eg. 598, 135. A. 92072 


89. Corbett v. Cronkhite, 239 Tl. 
9, 87 NE 874; Fowler v. Nunnery, 
126 Miss. 510, 89 S 156; Carns v. Puf- 
fett, 44 N. D. 438, 176 NW 93; Davis 
v. Brigham, 56 Or. 41, 107 P 961, Ann 
Cas 1912B 1340. And see cases in- 
fra this note. 


[a] Mere intention to accept, with- 
out notice thereof to the other party, 
is insufficient. Marshall v. Beason, 
(Tex, Civ. A.) 165 SW 75. 


{[b] Where offer is in alternative 
and the acceptance is of the “proposi- 
tion,’ there is no contract which 
would authorize the court to decree 
specific performance. Candland v. 
Oldroyd, 67 Utah 605, 248 P 1101. 


[ce] Variance between offer and 
acceptance is fatal. Wiggins v. 
Lynn, 139.Gas-29%) Ti, SES. 


[d] Acceptance held too late.— 
Kelley v. Holley, 22 Man. 601. 


{e] Counter offer.—Where defend- 
ant submitted a written offer to sell 
a farm to plaintiff for $52,000, fixing 
terms of payment and interest, and 
plaintiff replied that if defendant 
would lower the price to even $50,000 
and reduce the interest, he thought 
the parties could arrange to trade, 
plaintiff’s reply was a counter offer 
and rejection of the original proposal, 
which could not be revived by a later 
acceptance and made: the basis of a 
suit for specific performance. Role- 
oon v. Blount, 143 Ark. 307, 220 SW 
ol. 


90. See infra §§ 142-155. 

91. Adams v. Hazen, 123 Va. 304, 
96 SE 741. 

92. See infra § 118. 

98. See infra § 157. 

94 See infra § 122. 

95. See supra § 33. 

96. See infra § 106. 

$7. See infra § 96. 

98. See infra § 126. 

99. Subject matter see infra §§ 
233-318. 


cae See supra text and notes 78— 


2. Fla.—Dugan v. Powell, 91 Fla. 
1034, 109 S 202; Hotel Halcyon Corp. 
v. Miami Real Est. Co., 89 Fla. 156, 
103 S 403. 


Ga.—Massell Realty Co. 
bury, 165 Ga. 534, 141 SE 652. 


I1l.—Simpson v. Wrate, 337 Ill. 520, 
169 NE 324; 
327 Ill. 564,:158 NE 806; 
Hodalski, 181 Ill. A. 158. 


lowa.—Carter v. Bair, 201 Iowa 788, 
208 NW 283. 


Md.—Thompson y. Thomas, 
Co., 132 Md. 483, 104 A 49. 


Mo.—Edwards v. Watson, 258 Mo. 
631,° 167, Swe s119% 


Nebr.—Iske v. Iske, 95 Nebr. 603, 
146 NW 918. 


v. Han- 


Hodalski vy. 


etec.,; 


Barnett v. Meisterling,. 


[$§ 95-96 


ing specifically enforced,®® and the foregoing re- 
quirements! are fulfilled, a court of equity may de- 
cree specific performance,” and will do so where 
there is no ground or reason for refusing to make 
such a decree;* but nevertheless it may refuse spe- 
cifie performance of a contract which 1s valid* or 
which it would not, on the evidence, cancel or set 
aside;® and even though a contract may be so drawn 
and construed as to permit a recovery in damages 
for its breach, it may be proper to withhold the 
remedy of specific performance.® 


[§ 96] 2. Certainty—a. In General. 
a decree of specific performance thereof, a con- 
tract must be definite and certain,’ and free from 


To warrant 


N. C.—Love v. Harris, 156 N. C. 88, 
72 SE 150; Bryant Timber Co. v. Wil- 
son, 151 N. C. 154, 65 SE 932, 134 Am 
SR 982. 


Tex.—Wilson vy. 
211 SW 524. 


Wis.—Oconto Blectric Co. v. Ocon- 
to, 168 Wis. 165, 169 NW 293; Ding- 
man v. Hillberry, 159 Wis. 170, 149 
NW 761. 


3. Ill.—Bergman v. Bergman, 323 
TPN Sos WN ote 


Md.—Reed, etc., Products Corp. v. 
Rosenthal, 153 Md. 501, 138 A 665. 


N. J.—Franklin v.. Welt, 98 N. J. 
Eq. 602, 131 A 585. 


Oh.—Taylor v. Niles, 2 Oh. A. 293, 
30 OhsCir, Cta-445; 


W. Va.—Collins v. Thomas, 87 W. 
Va. 597, 105 SE 897. 


Grounds for refusing decree see su- 
pra §§ 5-66; infra §§ 314-413. 


4. T. B. Harms, ete., Co. v. Stern, 
222 Fed. 581 [rev on other grounds 
225 Fed. 42, 145 CCA 2]; Mercer v. 
Payne, etc:, Co., 115 Nebr. 420, 213 
NW 813. Compare Skidmore v. Leav- 
itt, “73 ‘OKlS 1967 197s 175 2 60S Erne 
court will not refuse to enforce a con- 
tract where the same can reasonably 
be sustained’’). 


[a] Specific performance is never 
decreed as “matter of course, even 
when a legal contract is Shown to ex- 
ist.” /Mercer.v.).Payne;) etc.) “Co.,) 105 
Nebr. 420, 434, 2183 NW 813. 


Discretion of court see supra § 13. 


5. Bartley v. Lindabury, 89 N. J. 
Eq. 8, 104 A 333; Hill Oil, ete., Co. v. 
White, 53 Okl. 748, 157 P 710; Su- 
perior Oil, etc., Co. v. Mehlin, 25 Okl. 
809, 108 P 545, 138 AmSR 942. 


6. Triumph Electric Co. v, Thul- 
len, 228 Fed. 762 [aff 235 Fed. 74, 148 
CCA 568]. 


7. U.S.—Preston v. Preston, 95 U. 
S. 200, 24 L. ed. 494; Carr v. Duval, 
14° Pet... 7%; 102 Ly edips6i a Colsonuws 
Thompson, 2 Wheat. 336, 4 L. ed. 253; 
Monsanto Chemical Works vy. Jaeger, 
31 F. (2d) 188; Camp Mfg. Co. v. Jor- 
dan, 292 Fed. 182; Wichita Water 
Co. v. Wichita, 280 Fed. 770; Evans 
v. Neumann, 278 Fed. 1013, 51 App. 
(D. C.) 300; Triumph Blectric Co. v. 
Thullen, 228 Fed. 762 [aff -235 Fed. 
74, 148 CCA 568]; Bradley v. Hey- 
ward, 164 Fed. 107 [aff 179 Fed. 325, 
102 CCA 509]; Davis, ete., Tempera- 
ture Controlling Co. v. Tagliabue, 159 
Fed. 712, 86 CCA. 466; Walcott v. 
Watson, 53 Fed. 429; Bowen v. Wa- 
ters, 3 -F..€as. Nov 1,725, 2 Paine 1; 
Kendall v. Almy, 14 F. Cas. No. 7,690, 
2 Sumn. 278; Smith v. Burnham, 22 
F. Cas. No. 13,019, 3 Sumn. 435; Wal- 
ton v. Coulson, 29 F. Cas. No. 17,132, 


Beaty, (Civ. A.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 96] 


pees 120 [aff-9 Pet. 62, 9 L. ed. 


Ala.—Citronelle Turpentine Co. v. 
Buhlig, 184 Ala. 404, 63 S 951; Ala- 
bama Cent. R. Co. v. Long, 158 Ala. 
301, 48 S 863; Christian, etc., Gro- 
cery Co. y. Bienville. Water Supply 
Co., 106 Ala. 124, 17 S 352; Nelson v. 
Kelly, 91 Ala. 569, 8 S 690. 


Alaska.—Hawkins vy. Wells, 5 Alas- 
ka 535, 588 [quot Cyc]. 


Ariz.—Mallory Vv. Globe-Boston 
Se ppen Min. Co;, 11 Ariz. 296, 94 P 


Ark.—Hays v. Hot Springs, Sav., 
ete., Co., 109 Ark. 617, 160 SW 854; 
Jordan v. Deaton, 23 Ark. 704; John- 
son v. Craig, 21 Ark. 533. 


Cal.—Magee vy. Magee, 174 Cal. 276, 
162 P 1023; Berry v. Woodburn, 107 
Cal. 504, 40 P 802; Magee v. McMan- 
1S31970 Cali) Sd53n912)a 454 ; = Los! An- 
geles Immigration, ete., Co-op. Assoc. 
v. Phillips, 56 Cal. 539; Minturn v. 
Baylis, 33 Cal. 129; Morrison v. Ros- 
signol, 5 Cal. 64; Chandler v. Hol- 
lingsworth, 96 Cal. A. 472, 274 P 581; 
Boulenger v. Morison, 88 Cal. A. 664, 
264 P 256; Hill v. Waiting Min. Co., 
Si-Eal. 2A. 297, 261 P 1115; Dailey.v. 
Glassell, 84 Cal. A. 311, 257 P 905; 
Shaw v. King, 63_Cal. A..18, 218. .P 
50; Wineburgh v. Gay, 27 Cal. A. 
603, 150 P 1008; Marsh y. Lott, 8 
Cal. A. 384, 97 P 163. 


Colo.—Winter v. Geobner, 21 Colo. 
279, 40 P 570 [aff 2 Colo. A. 259, 30 
Pe5ije Riverside Landy etc,, Co. v- 
Sawyer, 24 Colo. A. 442, 446, 134 P 
1011 [quot Cyc]. 


Conn.—Burns v. Garey, 101 Conn. 
323, 125 A 467; Platt v. Stonington 
Sav. Bank, 46 Conn. 476. 


Dak.—Buttz v. Colton, 6 Dak. 306, 
43 NW 717; Peck v. Levinger, 6 Dak. 
54, 50 NW 481. . 


Del.—Hudson v. Layton, 5 Del. 74, 
48 AmD 167; Simms v. Schwartz, 15 
Del. Ch. 195, '134 A 99; Mathes “v. 
Wier, 10 Del. Ch. 63, 84 A 878; Dia- 
mond State Iron Co. v. Todd, 6 Del. 
Ch. 168, 14 A 27; Crockett v. Green, 


3 Del. Ch. 466. 
D. C.—Waters v. Ritchie, 3 App. 
379; Repetti v. Maisak, 17 D. C. 366. 
Fla.—Rundel vy. Gordon, 92 Fla. 


PUL de S NS 8.6ls 
Dixon Crucible Co., 


Connor y. Joseph 
O27 ianetLo, LO 


S$ 128; Edwards v. Rives, 35 Fla. 89, 
£i-S 416s" Patrick v. Sears, 19) Fla. 
856. i 


Ga.—Blumenfeld v. Citizens’ Bank, 
Cte. COn? 168 1Ga 322,91 47- SE (579: 
Shropshire v. Rainey, 150 Ga. 566, 104 


SE 414; Potts v. Mathis, 149 Ga. 367, 
100 SE 110; Grizzle v. Gaddis, 75 Ga. 
350. 


Ill_—Shaver v. Wickwire, 335 Il. 
46, 166 NE 458; Schmidt v. Barr, 333 
Tll. 494, 165 NE 131, 65 ALR 1; Olson 
v. Forsberg, 332 Ill. 266, 163 NE 697; 
Peiffer v. Newcomer, 326 Ill. 189, 157 
NE 240; Barker v. Hauberg, 325 Il. 
538, 156 NE 806; Klein v. Hodgdon, 
S23r Til. 440, 154. NE .197; Quinn .v. 
Daly, 300 Ill. 273, 133. NE 290; Brach 
v. Matteson, 298 Ill. 387, 131 NE 804; 
Moore v. Machinery Sales Co., 297 Ill. 
564, 131 NE 141; Gronowski v. Joze- 
fowicz, 291 Ill. 266, 126 NE 108; Ger- 
ling v. Lain, 269 Ill. 337, 109 NE 972; 
Africani Home Purchase, etc., Assoc. 
v. Carroll, 267 Ill. 380, 108 NE 322; 
Schenck v. Ballou, 253 Ill. 415, 97 NE 
704, AnnCas1913A 251; McKennan v. 
Mickelberry, 242 Ill. 117, 89 NE 717; 
Hamilton v. Harvey, 121 Ill. 469, 13 
NE 210, 2 AmSR 118; Bowman v. 
Cunningham, 78 Ill. 48; Lear v. Chou- 
teau, 23 Ill. 39; Fitzpatrick v. Beatty, 
6 Ill. 454; Kimmel v. Gray, 195 Ill. A. 
406; Campbell v. Timmerman, 139 I1l. 
A. 151; Danforth v. Perry, 20 Ill. A. 
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130. 


Ind.—Louisville, etc., R. Co. v. 
Boden-Schatz-Bedford. Stone Co., 141 
Ind. 251, 39 NE 703; Island Coal Co. 
v. Streitlemier, 139 Ind. 83, 37 NE 
340; Ryan v. Summers, 81 Ind A. 225, 
142 NE 879; Harter v. Morris, 72 Ind. 
A. 189, 123 NE 23, 719. 


Iowa.—In re Shinn, 207 Iowa 103, 
222 NW 569; Fenton v. Clifton, 204 
Iowa 933, 216 NW 53; Albia Light, 
etc., Co. v. Gold Goose Coal, etc., Co., 
192 Iowa 869, 185 NW 571 [aff 176 
NW 722]; McKenzie v. Whetzel, 191 
Iowa 332, 182 NW 388; Origer v.. Kuy- 
per, 183 Iowa 1395, 168. NW 119; 
Western Securities Co. v. Atlee, 168 
Iowa 650, 151 NW 56; Gould v. Gunn, 
161 Towa 155, 140 NW 380; McDaniels 
v. Whitney, 38 Iowa 60; Olive v. 
Dougherty, 3 Greene 371. 


Kan.—Nichols v. Coppock, 124 Kan. 
652, 261 P 574. 


Ky.—Waters v. 
Marsh, 123. 


La.—Snyder v. Wilder, 146 La. 811, 


Browns 20 7 Sa ae 


84 S 104; New Orleans v. New Or- 
leans, etc., R. Co., 44 La. Ann. 64, 10 
S 401; Burke v. His Creditors, 9 La. 


Ann. 56, 59. 


Me.—Higgins v. Butler, 78 Me. 520, 
7 A 276; Jordan vy. Fay, 40 Me. 130. 


Md.—Tucker v. Hudson, 158 Md. 13, 
148 A 116; Scholtz v. Philbin, 157 
Md. 196, 145 A 487; Powell v. Moody, 
153 Md. 62, 137. A 477; Hearn “vi 
Ruark, 148 Md. 354, 129 A 366; Bond 
v. Weller, 141 Md. 8, 118 A 142; Fox 
v. Fraebel, 140 Md. 54, 116 A 876; 
Boggs v. Dundalk Realty Co., 132 Md. 
476, 104 A 45; Phoenix Pad Mfg. Co. 
v. Roth, 127 Md. 540, 96 A 762; King 
v. Prospect Point Fishing Club, 126 
Md. 213, 94 A 780; Lanahan v. Cockey, 
108 Md. 620, 71 A 314; Offutt v. Of- 
futt, 106 Md. 236, 67 A 138, 124 AmSR 
491, 12 LRANS 232; Horner v. Wood- 
land, 88 Mad. 511, 41 A 1079; Schwane- 
beck v. Smith, 77 Md. 314, 26 A 409, 24 
LRA 168; Wilks v. Burns, 60 Md. 64; 
Shriver v. Seiss, 49 Md. 384; Smith v. 
Crandall, 20 Md. 482; Griffith v. 
Frederick County Bank, 6 Gill & J. 
424; Tyson v. Watts, 1 Md. Ch. 13. 


Mass.—Fogg v. Price, 145 Mass. 
513, 14 NE 741; Lynes v. Hayden, 119 
Mass. 482; Pray v. Clark, 113 Mass. 
283. 


Mich.—Lingemann  v. 
237 Mich. 557, 212 NW 955; Slatkin 
v. Schumer, 210 Mich. 513, 177 NW 
947; Walker v. Kelly, 91 Mich. 212, 51 
NW 934; Shipman v. Campbell, 79 
Mich. 82, 44 NW 171; McMurtrie v. 
Bennette, Harr. 124. 

Minn.—Ham v. Johnson, 55 Minn. 
115, 56 NW 584; Olson v. Erickson, 
42 Minn. 440, 44 NW 317; Johnson v. 
Skillman, 29 Minn. 95, 12 NW 149, 43 
AmR 192. 


Miss.—Giglio v. Saia, 140 Miss. 769, 


Naoumson, 


106 S 513; Barnett v. Nichols, 56 
Miss. 622; Daniel v. Frazer, 40 Miss. 
507; Montgomery v. Norris, 2 Miss. 
499. 

Mo.—Terry v. Michalak, 319 Mo. 
290, 3 SW (2d) 701; Hayworth v. 
Hayworth, 236 SW 26; Lackawanna 


Coal, ete., Co. v. Long, 231 Mo. 605, 
133 SW 35; Collins v. Harrell, 219 
Mo. 279, 118 SW 432; Wendover v. 
Baker, 121 Mo. 273, 25 SW 918; Paris 
v. Haley, 61 Mo. 453; Foster v. Kim- 
mons, 54 Mo. 488. 


Nebr.—Stanton _ v. 
Nebr. 36, 118 NW _ 1092; 
Koenig, 36 Nebr. 572, 54 NW _ 842; 
Gamble v. Wilson, 33 Nebr. 270, 50 
NW 3; Baker v. Wiswell, 17 Nebr. 
52, 22 NW 111; Dickman v. Birk- 
hauser, 16 Nebr. 686, 21 NW 396. 


Nev.—Dodge v. Williams Est. Co., 
52 Nev. 364, 287 P 282. 


Driffkorn, 83 
Clarke v. 
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N. H—New England Box Co. v. 


Prentiss, 75 N. H. 246, 72 A 826. 


N. J.—Zukman vy. Ihle, 99 N. J. Eq. 
702, 133 A 779 [aff 100 N. J. Eq. 598, 
135 A 920]; Neptune Fisheries Co. v. 
Cape May Real Est. Co., 89 N. J. Eq. 
552, 105 A 212; Krah v. Wassmer, 75 
ING J) BIG. | OOS alee 74.04" Tavtnner Secon eens 
Eq. 305, 81 A 1133]; Myers v. Metz- 
ger, 63 N. J. Eq. 779, 52 A 274; Brown 
Ve Brow, isisy ING Je | qe 65 0sN @lo weve 
Taylor, 27° Ne J. Ha. 418 fato29 iN. Je 
Eq. 649]; McKibbin v. Brown, 14 N. 
J. Eq. 13; Rockwell v. Lawrence, 6 
N. J. Eq. 190. 


N. Y.—McCall Co. v. Wright, 198 N. 
514357 Ol ANE) 516, 3a) UR ANS e249: 
Stanton v. Miller, 58 N. Y. 192; Buck- 
master vv. Thompson, 36 N. Y. 658: 
Shur-On Standard Optical Co. v. Vio- 
pake Co., 221 App. Div. 261, 223 NYS 
157; Belbird Realty Corp. v. Wolf- 
son; 221 App. Div. 67, 222 NYS 659; 
National Cash Register Co. v. Rem- 
ington Arms Co., 212 App. Div. 343, 
209 NYS 40 [rév 122 Mise. 234, 202 
NYS 691, and aff 242 N. Y. 99, 151 NE 
144]; Mandel v. Guardian Holding 
Co.; 200 App. Div. 767, 193 NMS* Tits 
Racich Asbestos Mfg. Co. v. Brooks, 
146 App. Div. 14,130 NYS 382; Tousey 
Ve) Hastings) 912s fApp.a Dive noel 
NYS 344 [aff 194 N. Y. 79, 86 NE 831]; 
Maher v. Garry, 3 App. Div. 480, 38 
NYS 436; Ladd v. Stevenson, 43 Hun 
541 [aff 112 N. Y. 325, 19 NE 842, 8 
AmSR 748]; Van Siclen v. Mather, 
134 Misc. 629, 235 NYS 589; Davis v. 
Epoch Producing Corp., 91 Mise. 631, 
155 NYS 597; Smith v. Bradhurst, 18 
Mise. 546, 41 NYS 1002; Jones v. An- 
dreas,.13 NYSt 363. 


N. C\—Hardy v. Ward, 150 N. C: 
385, 64 SH 171; Breaid v. Munger, 88 
N. G2975, Capps.v. Holt, 53 NAG Las; 
Prater v. Miller, 10 N. C. 628. 


N. D.—Paul v. Leutz, 48 N. D. 1121, 
188 NW 1022. 


Oh.—Maud y. Maud, 33 Oh. St. 147; 
Columbus, etc., R. Co. v. Ohio South- 
ern RACo) 1 On. Cir! Chn275.04 One Gir, 
Dee, 151. 


Okl.—Owens v. Moraine, 105 Okl. 
285, 232 P 818; Nichlos v. Hdmund- 
son, 105 Okl. 202, 232 P 68; Bordner 
v. Gordon, 94 Okl. 165, 221 P 50; Hill 
Oil, ete., Co. v. White, 53 Okl. 748, 
157. P7103" ‘Superior Oil, ete. Co. “ve 
Mehlin, 25 Okl. 809, 108 P 545, 138 
AmSR 942. 


Or.—Edwards v. Tobin, 132 Or. 38, 
284 P 562, 68 ALR 152; Ramsey v. 
Wellington .Cot, 224. Or; 3550-250. 
297; Kleinschmidt v. Central Trust 
Co., 103 Or. 124, 208 P 598; Schlussel 
v. Hays, 89 Or. 463, 174 P 722; Wagon- 
blast v. Whitney, 12 Or. 83, 6 P 399; 
Brown v. Lord, 7 Or. 302; Odell v. 
Morin, 5 Or. 96 


Pa.—La Belle Coke Co. v. Smith, 
221 Pa. 642, 70 A 894; James vy. Penn 
Tanning Co., 221 Pa. 634, 70 A 885; 
Weaver v. Shenk, 154 Pa. 206, 26 A 
811; Hammer v. McEldowney, 46 Pa. 
334: Wevy's, Est., 30° Pa. Dist. 7349" 
Cleland v. Jerome B. Aiken, etc., Oil 
COr eo On Le 


Porto Rico.—Monroig v. Parker, 6 
Porto Rico Fed. 595; Monroig v. 
Parker, 6 Porto Rico Fed. 403. 


S. C.—Yawkey v. Lowndes, 150 S. 
C. 493, 148 SE 554; Maxwell v. Stand- 
ard Furniture Co.,,;127 S. C. 225, 120 
SE 834. 

Tenn.—McCarty v. Kyle, 4 Coldw. 
348; Knuckolls v., Lea, 10 Humphr. 
Bille 

Tex.—Jones v. Carver,,59 Tex. 2937 
Bracken v. Hambrick, 25 Tex. 408; 
Taylor v. Ashley, 15 Tex. 50; Tanner 
v. Imle, (Civ. A.) 253 SW 665. 


Utah.—Whitehill v. Lowe, 10 Utah 
419, 37 P 489. 
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doubt,’ vagueness,® and ambiguity,'® in its essential 
Clearness is re- 
must be so clear, 


elements!! and material terms.‘ 


quired.!® The terms of the contract 


Vt.—Olmstead v. Abbott, 61 Vt. 281, 
18 A 315. 


Va.—Scott v. Albemarle Horse 
Show Assoc., 128 Va. 517, 104 SE 842; 
Hoster’s Committee v. Zollman, 122 
Va. 41, 94 SE 164; 
folk Southern R. Co., 112 Va. 835, 72 
SE 659; Colonna Dry Dock Co. v. Col- 


Onea LOS) Vian 2S 0,0 Olea sien. lent 
terall v. Jackson, 80 Va. 604; Shenan- 
doah Valley R. Co. v. Lewis, 76 Va. 
833; Pigg v. Corder, 12 Leigh (39 
Weel tee 

Wash.—Rochester_ v. Yesler, 6 


Wash. 114, 32 P1057. See Faucett v. 
Northern Clay Co., 84 Wash. 382, 146 
P 857 (recognizing the rule as thor- 
oughly established, but holding that 
it does not apply in its fullness to a 
contract in part executed and which 
provides a certain and binding way of 
making it certain). 


W. Va.—Wegmann v. Clark, 94 W. 
Va. 364, 118 SE 517; Guinn v. War- 
button, 64 W. Va. 76, 60 SE 1100; 
Crawford v. Workman, 64 W. Va. 10, 
61 SE 319; Ensminger v. Peterson, 
53 W. Va. 324, 44 SH 218; Hissam v. 
Parish, 41 W. Va. 686, 24 SE 600, 56 


AmSR 892; Mathews v. Jarrett, 20 
W. Va. 415. 
Was — Poole: vee Dann Sie ediodi le Wiss 


363, 118 NW 188, 864; 

12 Wis. 382. 
Wyo.—Metcalf v. Hart, 3.Wyo. 

513, 27 P 900, 31 P 407, 31 AmSR 122. 


Eng.—Oxford v. Crow, [1893] 3 Ch. 
35; Callaghan v. Callaghan, 8 Cl. & 
F. 374, 8 Reprint 145; Taylor v. Port- 
ington, 7 De G. M. & G. 328, 56 EngCh 
253, 44 Reprint 128; Price v. Griffith, 
1 De G. M. & G. 80, 50 EngCh 63, 42 
Reprint 482; Thellusson v. Rendlas- 
ham, sh Slr, con wamcasier. v0 De 
Trafford, 8 Jur. N. S. 873; Gardner v. 
Fooks, 15 Wkly. Rep. 388; Price v. 
Assheton, 1 Y. & C. Pxch. 441. 


Alta.—Watson v. Jamieson, 3 Alta. 
L. 230. 


Man.—Campbell v. Bare, 27 Man. 
191; Major v. Shepherd, 18 Man. 504. 


Ont.—Thomson v. McPherson, 21 
OntWR 646, 3 OntWN 791, 3 DomLR 
269. 


Sask.—Ross v. Eastern Saskatche- 
wan Land Co., 4 Sask. L. 346. 


Newfoundl.—Bridgman vy. 
Newfoundl. 325. 


Austr.—Milne vy. James, 13 Austr. 
Gris Re Gs 


“The specific performance of a con- 
tract will not be decreed unless it is 
certain in its terms.’”’ Giglio v. Saia, 
140 Miss. 769, 776, 106 S 513. 


“Uncertainty in the contract is fa- 
tal to a claim for specific perform- 
ance.” Myers v. Metzger, 63 N. J. Ea. 
779, 182, 52 A 274. 


“One of the fundamental rules of 
specific performance is that perform- 
ance will not be decreed where the 
contract is not certain in its terms.” 
Kleinschmidt v. Central Trust Co., 
103 Or. 124, 146, 203 P 598. 


fa] Reason for rule.——‘"The reason 
underlying the rule was splendidly 
stated by Brown, C., in the recent 
ease of McCall v. Atchley, 256 Mo. 
39), loc. cit. 53, 164 SW 593, 598, as fol- 
lows: ‘The requirement that to au- 
thorize a decree of specific perform- 


Smith v. Wood, 


Ellis, 4 
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ance against a protesting party it 
must be certain and unambiguous, is 
founded upon the equitable theory 
that the court should withhold this 
extraordinary relief unless satisfied 
that in allowing it, it is giving effect 
to the actual as well as the technical 
and legal intention of the parties.’ ”’ 
Henry v. Adkins. (Mo.) 194 SW 264, 
267. 


[b] Contraet must be definite and 
certain or capable of being made so 
under rules of law and evidence. 
Rushton v. McKee, 201 Ala. 49, 77 S 
343; Daubmyre v. Hunter, 86 Fla. 326, 
98 S 69; Wing v. Mollett, 115 Kan. 
116) 222 SPs se 


8. U. S.—United Fuel Gas Co. v. 
Swiss Oil Corp., 41 F. (2a) 4; Wichita 
Water Co. v. Wichita, 280 Fed. 770. 

Cal.—Hill v. Waiting Min. Co., 
Calle Ane orl e 26 Eee lal Ss 


I11.—Olson v. Forsberg, 332 Ill. 266, 
163 NE 697; Barker v. Hauberg, 325 
Ill. 538, 156 NE 806; Klein v. Hodg- 
don, 323 Ill. 440, 154 NE 197. 

Iowa.—Fenton v. Clifton, 204 Iowa 
933, 216 NW 53. 

N. Y.—Van Siclen v. 
Misc. 629, 235 Nis 589. 

9. U. S—Colson v. 
Wheat. 336, 4 L. ed. 2538. 


Cal.—Shaw vy. King, 
Zi Sel Ok, 


Ga.—Blumenfeld v. Citizens’ Bank, 
ete., Co., 168 Ga. 322, 147 SH 579. 

Mich.—Bumpus | vy. 
Mich. 346, 19 NW 29. 

N. Y.—Mandel v. 


Bldg. Corp., 
INYISe Taide 


Or.—EHdwards v. Tobin, 132 Or. 38, 
284 P 562, 68 ALR 152. 
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Mather, 134 
Thompson, 2 
GouCals, Ass 
53 


Bumpus, 


National Assoc. 
200 ADD Dive LOW = LOS 


Eng.—Thellusson vy. Rendlasham, 
Li Saree 95 

10. U. S.—Wichita Water Co. v. 
Wichita, 280 Fed. 770; Minnesota 
Tribune Co. v. Associated Press, 83 
Fed. 350, 27 CCA 542 [aff 77 Fed. 
354]; Bowen v. Waters, 3 F. Cas. No. 


1,725, 2 Paine 1, 


Del.—Matthes v. Wier, 10 Del. Ch. 
63, 84 A 878. 


Il1.—Olson v. Forsberg, 332 Ill. 266, 
163 NE 697; C. D. Gammon Co. v. 


Standard Trust, ete., Bank, 327 Ill. 
489, 158 NE 810; Barker v. Hauberg, 
325. DIN S538,, 256 ING 806s) Klemy vw 


Hodgdon,. 323 Ill. 440, 154 NE 197; 
Gerling v. Lain, 269 Ill. 337, 109 NE 
972; Africani Home Purchase, etc., 
BOG v. Carroll, 267 Ill. 380, 108 NE 
Ls. 
322. 

Iowa.—Fenton v. Clifton, 204 Iowa 
933, 216 NW 53; MecDaniels v. Whit- 
ney, 38 Iowa 60. 


Md.—Wilks v. Burns, 60 Md. 64. 


Mich.—Lippman vy. Featherston, 


247 Mich. 153. 225 NW 489; Jones y. 
Wells, 31 Mich. 170. 
N. Y.—Van Siclen v. Mather, 134 


Mise. 629, 235 NYS 589, 591 [cit Cye]. 


Okl.—Miller 140 Ok1. 
271, 282 P 1104. 


Eng.—Dougias v. Baynes, [1908] A. 
QaAiiTs 


Can.—Phelps v. McLachlin, 35 Can. 


v. Roberts, 


For later cases, developments and changes in the law see Annotations, same title and section nu 
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definite, certain, and precise, and free from obscuri- 
ty or self-eontradiction, that neither party can rea- 
sonably misunderstand them,'* and the court can 


S. C. 482, 


Alta.—Watson v. Jamieson, 3 Alta. 
165. 2RO- 


Newfoundl.—Bridgman vy. Ellis, 4 
Newfoundl. 325. 


ll. Mercer v. Payne, etc., Co., 115 
Nebr. 420, 213° NW 8138; Beaver. v: 
Slane, 271 Pa. 317, 114 A 509. 


12. Turner v. Stock, 79 Cal. A. 662, 
251 P 814; Riverside Land, etc., Co. 
v. Sawyer, 24 Colo. A. 442, 134 P 1011; 
Heldt v. Heldt, 118 Okl. 103, 246 P 
608; Strack v. Roetzel, 46 Okl. 695, 
700, 148 P 1017; Cleland v. Jerome B. 
Aiken, }ete., O1ll Com 23, (ean Comes 


“Tt is a well-settled principle that 
specific performance of a contract will 
not be enforced when any material 
part of the terms or conditions are 


uncertain.” Strack v. Roetzel, su- 

pra. : 
[a] Essential terms.—A court of 

equity will not enforce by specific 


performance a contract which is in- 
definite or uncertain in any of its 
essential terms. Baldwin v. Corcoran, 
320 Mo. 813, 7 SW (2d) 967; Turking- 
Le v. Zuber, 100 N. J. Eq. 285, 134 A 
$40. 


13. U. S.—Monsanto Chemical 
Works v. Jaeger, 31 F. (2d) 188. 


Cat.—Boulenger v. Morison, 88 Cal. 
A. 664, 264 P 256. 


Fla.—Connor v. Joseph Dixon Cru- 
cible Co., 92 Fla: 716, 110 S128: 


Ill.— Shaver v. Wickwire, 335 Ill. 
46, 166 NE 458; Schmidt vy. Barr, 333 
Ill. 494, 165 NE_131, 65 ALR 1; Olson 
v. Forsberg, 332 Ill. 266, 163 NE 697; 
C. D. Gammon Co. y. Standard Trust, 
etc., Bank, 327 Ill. 489, 158 NE 810: 
Sallo v. Boas, 327 Ill. 145, 158 NE 
364; Peiffer v. Newcomer, 326 III. 
189, 157 NE 240; Gerling v. Lain, 269 
Tl. 337, 109 NE 972. 


Mo.—Hayworth v. Hayworth, 236 
SW 26. 


Okl.—Miller v. Roberts, 
2td Zo) eden OA, 


Or.—Schlussel vy. Hays, 89 Or. 463, 
WAG PAT? 2s 


Pa.—O’Connell v. Cease, 267 Pa. 
288, 110 A 266; Kitzmiller v. Thun, 6 
Pa. Distii& Cos (82.783 


See Smith v. Cotton, 17 Oh. Cir. Ct. 
N. 8S. 158 (if there is any want of 
clearness in the contract sought to 
be enforced, it rests in the sound dis- 
eretion of the court to refuse specific 
enforcement). 


“It is a settled rule in equity that 
the specific performance of a con- 
tract will not be decreed unless its 
terms are clear and capable of ascer- 
tainment from, the instrument itself.” 
Kitzmiller v. Thun, supra. 


[a] Contract held clear.—Good- 
year Tire, etc., Co. v.. Miller) 29 nh. (2d) 
353 [rev 14 FB. (2d) 776]. 


Necessity of clearness and definite- 
ness in marriage settlement see Hus- 
band and Wife § 234%. 


140 Okl. 


14. Colson v. Thompson, 2 Wheat. 
(U.S-) 836, 4 Iu ved. 253: Bhanenrers 
v. Citizens’ Bank, etec., Co., 168 Ga. 
322, 147 SE 579; Adcock v. Shaw, 167 
Ga. 710, 146 SE 478; Cleland v. Je- 
porns B. Aiken, ete., Oil Co., 23 Pa. 

Oui. 
$$ 


mber, 
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understand’® and interpret'® them, without supply- 
ing anything’? or supplanting vague and indefinite 
terms by clear and definite ones through forced or 
A greater degree of cer- 
tainty is required in a suit in equity for specific per- 
formance than in an action at law for damages;'® 


strained construction.!§ 
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ance ;74 


and as against assignee and representatives of the 


contracting parties, it is said that the requirement 
of certainty is more than ordinarily stringent.?° 
However, absolute certainty is not required;?! rea- 
sonable certainty is necessary?? and _ sufficient ;?% 
where the main features of a contract are sufficient- 


ly definite and certain, uncertainty in a subsidiary 


ile 
Laughlin, 
(2d) 1387]. 


16. Wendover v. 
One Ose NVI Ooi 
Thompson, 36 N. Y. 558; Mehl v. Von 
der Wulbeke, 2 Lans. 267 [aff 46 N. 
Y. 539]; Van Siclen v. Mather, 134 
Mise. 629, 285 NYS 589, 591 [cit Cyc]; 
Phelps v. McLachlin, 35 Can. S. C. 
4a,  Wletcher vi Holden, 19 B, C. 
567. 


17. Lockie v. Baker, 206 Iowa 21, 
218 NW 488; Donovan v. Murphy, 203 
Iowa 214, 212 NW 466; Marti v. Lude- 
king, 193 Iowa 500, 185 NW 476: 


Completeness see infra § 106. 


18. Monsanto Chemical Works v. 
Jaeger, 31 F. (2d) 188 [aff 42 F. (2d) 
1018]; Henry v. Adkins, (Mo.) 194 
SW 264, 267. 


“Hquity does not delight in sup- 
planting indefinite, vague, and am- 
biguous terms of a contract with clear 
and definite ones so that upon the 
definite terms thus produced by forced 
or strained construction it may in the 
' game breath exert its power of spe- 
cific performance. On the other hand, 
it requires that the parties come into 
court and ask its aid in merely en- 
forcing those terms which the par- 
ties themselves have made clear and 
definite.’ Henry yv. Adkins, supra. 


19. Cal.—Stanton v. Singleton, 126 
Cal. 657, 59 P 146, 47 LRA 334; Noble 
v. Reid-Avery Co., 89 Cal. A. 75, 264 
P 341; Marsh vy. Lott, 8 Cal. A. 384, 97 
126 GSI, 


Ind.—Warner v. Marshall, 166 Ind. 
88, 75 NE 582; Harter v. Morris, 72 
ind. A, 189, 123 NE 23, 719. 


Mich.—Lippman vy. Featherston, 247 
Mieh. 153, 225 NW 489; Schook v. 
Zimmerman, 188 Mich. 617, 632, 155 
NW 526 [quot Cyc]; Blanchard v. De- 
troit, etc., R. Co., 31 Mich. 43, 18 AmR 
142. 

Mo.—Foster 
488. 

N. C.—Soloman v. Wilmington Sew- 
erage Co., 142 N. C. 439, 55 SE 300, 6 
LRANS 891. 


American Steel Foundries v. 
ZOU C2) mos satis 0) 


Baker, 121 Mo. 
Buckmaster v. 


vy. Kimmons, 54 Mo. 


Pa —Thomasuve Clarks) 320 Pa Co. 
548. 

[a] Only reason for distinction “in 
the. matter of certainty between ac- 


tions for damages and suits for spe- 
cific performance is that in actions 
at law, in which the remedy is nega- 
tive in character, a conclusion may 
often be reached without any exact 
consideration of the terms of the 
contract, while the nature of the equi- 
table remedy demands that the court 
should be able to determine what the 
contract was which it is asked af- 
firmatively to enforce.’’ Warner v. 
Marshall, 166 Ind. 88, 122, 75 NE 582. 


Requisite certainty in action at law 
see Contracts § 59. 


20. Odell v. Morin, 5 Or. 96. 


21. Stevens v. Palmour, (Tex. Civ. 
A.) 269 SW 1057. 


22. Ala.—Alabama Cent. R. Co. v. 
Long, 158 Ala. 301, 48 S 368. 


Colo.—Crumley v. Shelton, 71 Colo. 
466, 208 P 460. 


Til. Yager v. L 
NE 222. pen eats 


Ky.—McKnight v. 


337 Ill. 271, 169 


Broadway Inv. 


Con Wai Kay. ey elidibe Sie 31s 
N. Y.—Hausner vy. Wickham, 186 
App. Div. 931, 105 Misc. 735, 172 NYS 


680. 
Tex.—Gatewood v. Graves, (Civ. A.) 
241 SW 264; Wilson v. Beaty, (Civ. A.) 


211 SW 524. 

Wash.—Le Marinel v. Bach, 114 
Wiaish. Gil; 196" 422° 

23. Ill.—Work v, Welsh, 160 Ill. 
468, 43 NE 719. 


N. H.—Kann v. Wausau Abrasives 
Com Sis INGE 58 5, 29) AvaiAe 


Tex.—Stevens v. Palmour, (Civ. A.) 
269 SW 1057. 


Wis.—Bull v. Bell, 4 Wis. 54. 


Can.—Andrews v. Calori, 38 Can. S. 
Caass8. 


Ont.—Clergue v. Plummer, 
WN 356. 


Sask.—Lloy v. Wells, 
281. 


[a] Meaning intelligible to court. 
—The requirement of reasonable cer- 
tainty is fulfilled if the meaning of 
the contract, taken as a whole, is 
intelligible to the court. Kann vy. 
Wausau Abrasives Co., 81 N. H. 535, 
129 A 374, 


[b] Lack of reasonable doubt.— 
A contract is certain and definite in 
its terms, if it leaves no reasonable 
doubt as to the intention of the par- 
ties and the specific thing equity is 
called upon to have performed. Ste- 
vens v. Palmour, (Tex. Civ. A.) 269 
SW 1057; Wilson v. Beaty, (Tex. Civ. 
A.) 211 SW 524. 


[ce] Extrinsic evidence.—W here, 
by the aid of evidence of the situa- 
tion and surroundings of the parties 
at the time of the execution of a con- 
tract which is indefinite or ambiguous, 
together with proof of their subse- 
quent acts in construing the written 
instrument, the court can with reason- 
able certainty determine the inten- 
tion of the parties, the contract will 
be enforced as so construed, in the 
absence of other fatal objections. 
Inglis v. Fohey, 126 Wis. 28, 116 NW 
857. 


[ad] ‘Terms to be “as usual,” etc.— 
A provision that the contract or lease, 
or some of its terms, are to be in “the 
‘sual form, of as \usual,. is snot 
necessarily uncertain. Hebert v. New 
York Mut. L. Ins. Co., 12 Fed. 807, 8 
Sawy. 198 (policy of insurance to be 
according to the form in_use by _ the 
company); Cochrane vy. Justice Min. 


10 Ont 


5 Sask. L. 
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part will not necessarily prevent specific perform- 
uncertainty in a portion of the contract 
which has been waived is not fatal;?* and if specifie 
performance of a separable part is sought, uncer- 
tainty or indefiniteness in the part of the contract 
not sought to be enforced is no defense.?° 


[§ 97] b. In Particular Classes of Contracts—(1) 
Contracts for Sale or Conveyance of Real Property. 
To be specifically enforceable by a court of equity, 
a contract for sale or conveyance of real prop- 
erty or interest therein must be definite, certain,?* 


Co., 16 Colo. 415, 26 P 780 (“settlement 
as usual” or royalty in a mining 
lease); Scannell v. American Soda 
Fountain Co., 161 Mo. 606, 61 SW 
889 (lease in the ‘usual form’”’). 


_ [le] Contracts held sufficiently def- 
inite and certain.—Davis v. Davis, 171 
Ark. 168, 283 SW 360; Stedman v. 
Tate, 326 Ill. 442, 158 NE 97; War- 
ner v. Marshall, 166 Ind. 88, 75 NE 
582; Smith v. Cameron, 92 Kan. 652, 
141 P 596, 52 LRANS 1057; Thomp- 
son v. Winterbottom, 154 Md. 581. 141 
A. 343; ‘Jones v. Parker, 163 Mass. 
564, 40 NW 1044, 47 AmSR 485; Waites 
v. Miller, 244 Mich. 267, 221 NW 171 
(contract made certain by subsequent 


agreement); Detroit Lubricator Co. 
v. Lavigne, 151 Mich. 650, 115 NW 
988; Smith v. Lore, 325 Mo. 282, 29 


SW (2d) 91; Kastens v. Ruland, 94 
N. J. Eq. 451, 120 A 21; Light v. Klein- 
ginna, 107 N. J. Hq. 149, 152A 1 (eon- 
tract aided by parol evidence); Bar- 
rett v. Miner, 119 Misc. 230. 196 NYS 
175; Sherman vy. Herr, 220 Pa. 420, 
69 A 899: McRae v. Smart, 120 Tenn. 
413, 114 SW 729; Chesapeake, etc., R. 
Con Va Williams: Slate wo: 43ers 
722, 129 S® 499 [error dism 269 U. S. 
540, 46 SCt 202, 70 L. ed. 401];: Klit- 
ten v. Stewart, 125 Wash. 186, 215 P 
513; Dells Paper, ete., Co. v. Willow 


River Lumber Co., 170 Wis. 19, 173 
NW 317. See Waldo v. Lockard, 96 
Nebr. 490, 494, 148 NW 510 (“as to 


the contention that the contract is 
not definite and certain to warrant the 
decree of the district court, it must 
be admitted that it is not what such 
a contract should be, but the parties 
appear to have understood it fully, 
as shown by their subsequent con- 
duct, and, since it has been performed 
by plaintiff and partly performed by 
defendant, and he has received and 
retained a part of the consideration, 
we are not at liberty to say that the 
contract is so indefinite as to prevent 
its enforcement by the courts’). 


24. Kleinschmidt v. Central Trust 
Co., 108 Or. 124, 208 P 5935 Kipp v. 
Laun, 146 Wis. 591, 131 NW 418. 

[a] Uncertainty in collateral mat- 


ter is not fatal. Dunis v. Director, 
121 Or. 500, 255 P 474. 


25. Singer v. Campbell, 217 Ky. 
830, 290 SW 667. 
26. . Price v. “McKay; 53" Ny dz Ba. 


588, 32 A 130; Sarter v. Gordon, 11 S 


GE ID eats 
27. Ark.—Hotopp v. Adair, 144 


Ark. 629, 223_SW 393. 


Del.—Ehrenstrom y. Phillips, 9 Del. 
Chy 74, 77 A’ 80. 


Ga.—Georgia, etc., R. Co. v. Taylor, 
142 Ga. 350, 82 SE 1058; Miller vy. 
Watson, 139 Ga. 29, 76 SE 585; South- 
eastern Realty Co. v. Griffin, 38 Ga. A. 
220, 148 SE 435. 


Tll.—Cutler v. Weibel, 339) Ill. 62; 
170 NE 705; London v. Doering, 325 
Ill. 589, 156 NE 793; Richardson v, 
Lander, 267 Ill. 181, 108 NE 46; Lon- 
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and unambiguous?® in its essential and material 
This is true regardless of 


terms and provisions.”° 


whether the contract is oral®® or in writing. 
ever, uncertainty in the contract may be removed, 
so as to permit specifie performance, by a long-con- 
tinued practical construction by the parties,** or 
by performance by plaintiff to the satisfaction of 
The fact that a part 


defendant.** st 
performed some provisions of the 


ergan v. Daily, 266 Ill. 189, 107 NE 
460; Gladville v. McDole, 247 Ill. 34, 
93 NE 86; Kingsbury v. Cornelison, 
122 Ill. A. 495. 


Ind.—Cline v. Strong, 52 Ind. A. 
286, 100 NE 569; McCauley v. Schatz- 
ley, 44 Ind. A. 262, 88 NE 972. 

Kan.—Bowen vy. Galloway, 125 Kan, 
568, 264 P 1038; Young v. Schwint, 
108 Kan. 425, 195 P 614. 


Ky.—Tharp University School _v. 
Komus Realty Co., 159 Ky. 386, 167 
SW 136. 


Md.—Ward v. Newbold, 115 
689, 81 A 793, AnnCas1913A 919. 


Mich.—Slatkin v. Schumer, 210 
Mich. 513, 177 NW 947; Kimball v. 
Batley, 174 Mich. 544, 140 NW 915. 
See Lippman v. Featherston, 247, 
Mich. 153, 225 NW 489 (a preliminary 
agreement to enter into a formal con- 
tract for the sale and purchase of 
real property cannot be specifically 
enforced where:-it is not definite and 
certain of itself and ‘has not been 
made so by extrinsic evidence). 


Md. 


Miss.—Fowler vy. Nunnery, 126 
Miss. 510, 89 S 156. 
Mo.—McCall v. Atchley, 256 Mo. 


39, 164 SW 593; Walker v. Bohannan, 
243 Mo. 119, 147 SW 1024. 


N. J.—Heller v. Sweeney, 100 N. J. 
Eq. 150, 135 A 264 [aff 102 N. J. Eq. 
60, 139 A 526]; Krah v. Radcliffe, 78 
N. J. Eq. 305, 81 A 1133 [aff 75 N. J. 
Eq. 109, 71 A 404]. 


Wash.—Swank vy. Liquidators, 160 
Wash. 50, 294 P 563; Monroe v. Sams, 
89 Wash. 51, 153 P 1090. 


[a] Contract for sale of standing 
timber.—Camp Mfg. Co. v. Jordan, 
292 Fed. 182. 


[b] Contract for exchange of real 
property.—Gabrenas, v. Romanecki, 
331 Ill. 95, 162 NE 161; Zakrzewski 


we Migher, 273.011" 55%, 116 NEY 117; 
Weintraub v. Ware, 234 Ky. 169, 27 
SW (2d) 694. 


[ce] Contracts held sufficiently 
definite and certain.—Shammas v. 
Bates, 9 F. (2d) 423 (contract to sell 
leasehold interest); Nelson v. Hus- 
ted, 182 Fed. 921; Wheat v. Thomas, 
(Cal.) 287 P 102; Stamm vy. Colvin, 
94 Cal. A. 180, 270 P 744; Singer v. 
Murphy, 338 Ill. 620; 170 NE) 777 
Miller v. Gordon, 296 Ill. 346, 129 NE 
809; Schlesinger vy. Appelbaum, 102 
N. J. Eq. 250, 140 A 290; Winslow v. 
White, 163 N. C. 29, 79 SE 258; Marso 
Vv. Heck, 50°S. Dr 332, 210 NW 153; 
Thill vy. Johnston, 60 Wash. 393, 111 
IPO 25s 


28. Cutler v. Weibel, 339 Ill. 62, 
170 NE 705; Gabrenas v. Romanecki, 
ook) Til. 95,5162) NE). 161; McCall” v; 
Atchley, 256 Mo. 39, 164 SW 593; 
Walker v. Henderson, 151 Va. 913, 145 
SE 311; Douglas v. Baynes, [1908] 
A. C. 477. 


fa] Contract held not ambignous. 
—Dodge v. Williams Est. Co., 52 Nev. 
364, 287 P 282. 


[b] Contract held not too ambigu- 


y may not have 
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How- 


contract cannot 


ous to be specifically enforced. Minge 
v. Green, 176 Ala. 343, 58 S 381. 


29. Wood v. Anderson, 199 Cal. 
440, 249 P 862; Cantor-Tuttle Co. v. 
Galloway, 97 Fla. 258, 120 S 354; Par- 
ker v. Murphy, 152 Va. 173, 146 SH 
254. 


Certainty as to particular matters 
see infra §§ 99-105. 


30. Joseph vy. Evans, 338 Ill. 11, 
170 NE 10; Adkins v. Adkins, 332 
Ill. 422, 163 NE 823; Hutton v. Busay- 
tis, 326 Ill. 453, 158 NE 156; Grove v. 
Templin,. 320 11. 597, 151, NH 514; 
Weir v. Weir, 287 Ill. 495, 122 NE 
868; Black vy. Hoopeston Gas, ete., 
Go.,, 280 Ells 263, 117 Ne 410 An; 
thony v. Hve, 109 S. C. 255, 95 SE 513; 


Hamilton v. Newbold, (Va.) 153 SH 
681; Porter v. Shaffer, 147: Va. 921, 
133 SE 614; Carter v. Jeffries, 110 


Va. 735, 67 SE 284; Wright v. Pucket, 
22 Gratt. (63 Va.) 370. 


“The rule is settled in this State 
that a parol contract for the convey- 
ance of real estate will not be spe- 
cifically enforced in a court of equity 
unless it appears to be certain, defi- 
nite and unequivocal in its terms.” 
bie v. Weir, 287 Ill. 495, 501, 122 NE 

68. 


[a] Parol contracts held sufficient- 
ly certain.—Gragg v. Hall, 164 Ga. 
628, 139 SE 339; McFaddin v. McFad- 


din, 148 Va. 90, 129 SE 248. 


Necessity of writing or part per- 
formance see infra § 120. 


31. Watson v. Fisher, 79 Cal, A. 
621, 250 P 577; Kofoed v. Bray, 69 
Mont. 78, 220 P 532. ; 


[a] Memoranda or written con- 
tracts held sufficiently definite and 
certain. Matthews y. Bartee, 209 
Ala. 25, 95 S 289; Obering v. Swain- 
Roach Lumber Co., 86 Ind. A. 632, 155 
NE 712; Davidson y. Roberson, 92 
Okl. 161, 218 P 878; Korte v. O’Neill, 
34 S. D. 241, 148 NW 12. 


32. Fagan vy. Ulrich, 166 App. Div. 
342, 152 NYS 37 [aff 119 NE 1042]. 


33. Miller v. Roberts, 140 Okl. 271, 
282 P 1104. 


34 Merten v. Fertig, 281 Fed. 908. 
35. See supra § 96. 


36. Sander v. Schwab, 315 Ill. 623, 
146 NE 509; Andrews v. Mohren- 
stecher, 295 Til. 109, 128 NE 729; 
Threlkeld v. Inglett, 289 Ill. 90, 124 
NE 368; Cohen vy. Pool, 84 N. J. Eq. 
Muh liS Ono Sear ori 


[a] Option contracts or provisions 
held sufficiently definite and certain. 
—Heyward v. Bradley, 179 Fed. 325, 
102 CCA 509; Lyle v. Munson, 213 
Mich. 250, 181 NW 1002; Leonard v. 
Schnaier, 119 Misc. 200, 196 NYS 173; 
Thon vy. Johnson, 55 Utah 424, 186 


387. Cal.—Durst v. 
A. 184, 169 P 449. 


Fla.—Cantor vy. Galloway, 97 Fla. 
258, 120 S 354. 


JOllyeweo be Cals 


[§§ 97-98 


properly be urged to show that the contract is in- 
definite and uncertain.** 

[§ 98] (2) Other Contracts. ner 
that a contract must be definite and certain in order 
to warrant a decree of specific performance there- 
of?® is applicable to an option contract,** as well 
as a contract or agreement for a lease,*’ disposition 
of property by will,?* adoption and sole heirship,*® 
release of a distributive share,*® personal services, ** | 


The general rule 


Ga.—Savannah, etc., R. Co. v. Brin- 
son, 145 Ga. 811, 89 SE 1082. 


Md.—Washington, ete. R. Co. v. 
Moss, 127 Md. 12, 96 A 273. 


N. Y.—<Antoville v. Bernard, 220 
App. Div. 210, 221 NYS 187; Noonan 
v. Mott, 194 NYS 502 [aff 194 NYS 
962]. 


Eng.—Lancaster v. De Trafford, 8 
Jur. N. S. 873; Thellusson vy. Rendla- 
sham, 11 Jur. 29: 


[a] Ninety-nine year lease.— 
Roach v. Ward, 252 Ill. A. 145. 


{b] Mining or oil and gas lease.— 
Moore v. Heron, (Cal. A.) 292 P 136; 
Owens v. Wilson, 135 Okl. 38, 273 P 
895; Superior Oil, etc., Co. v. Mehlin, 
25 Okl. 809, 108 P 545, 138 AmSR 942. 


[c] Alleged agreement to renew 
or extend lease.—Knight Light Co. v. 
Farley, 192 Ill. A. 611; Giglio v. Saia, 
140 Miss. 769, 106.S 513; Price v. 
Asheton, 1 Y. & C. Exch. 441. 


[ad] Contracts for lease or renew- 
al thereof held sufficiently certain.— 
Penilla v. Gerstenkorn, 86 Cal. A. 668, 
261 P 488; Bushman v. Faltis, 184 
Mich. 172, 150 NW 848; Mercer v. 
Payne, etc., Co., 110 Nebr. 28, 192 NW 
951; Lagumis v. Gerard, 116 Misc. 
471, 190 NYS 207; Faucett v. North- 
oer Clay Co., 84 Wash. 382, 146 P 


38. Cal.—Mensen v. Monsen, 174 
Cal. 97,162 P 90; Baumann y. Kusian, 
164 Cal. 582, 129 P:986, 44 LRANS 
756; Kurtz v. De Johnson, 42 Cal. A. 
221, 183 P 588; Parsons v. Cashman, 
23, Cal.cAw 298) 137. et 09. sae 


Il1.— Smith v. Smith, 340 Ill. 34, 172 
NE 32; Stephens yv. Collison, 313 Ill. 
365, 145 NE 81; Dunshee v. Dunshee, 
255 Ill. 296, 99 NE 593. ; 


Mo.—Heller v. Jentzsch, 303 Mo. 
440, 260 SW 979; Oliver v. Johnson, 
238 Mo. 359, 142 SW 274. 


N. J.—Lings v. Urquhart, 106 N. J. 
Eq. 506, 151 A 891; Heinisch v. Pen- 
nington, W3. N. «J. Ea. 456, 63) Aw e33 
faff 75, N. J. Hq. 606; 73 A 11187]. 


Or.—Goodin vy. Cornelius, 101 Or. 
422, 200 P 915. 


Utah.—Hargreaves vy. Burton, 
Utah 575, 206 P 262, 33 ALR 1481. 


Eng.—Macphail v.- Torrance, 25 T. 
EOS 


[a] Contract to make mutual wills 
must be unequivocal. Clements y. 
Jones, 166 Ga. 738, 144 SE 319. 


[b] Agreements held sufficiently 
definite and certain.—Oles vy. Wilson, 
57 Colo. 246, 141 P 489; Sarasohn v. 
Kamaiky, 93 N. Y. 203, 86 NE 20. 


39. Bedal v. Johnson, 37 Ida. 359, 
218 P 641. 


40. Long v. Long, 
NE 247 [aff 19 Ill. A. 


41. Ryan v. Summers, 81 Ind. A. 
225, 142 NE 879; Richardson v. Rich- 
ardson, 114 Minn. 516, 130 NW 5; 
Richardson y. Richardson, 114 Minn. 
12, 130 NW 4. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 98-100] 


manufacture,*? building or construction,*? eutting 
trees and sawing them into lumber,‘ continuous 
acts,*° the formation of a corporation,*® the issuance 
of stock,*? or the sale, purchase, delivery, or trans- 
Also, the rule applies 
to an agreement to allow or permit redemption*® 
or not to enter into any organization in the same 
line of business in certain territory whereby the 
interests of a named company will be interfered 


fer of personal property.‘§ 


with.®° 


[§ 99] c. As to Particular Matters—(1) Parties. 


To authorize a court of equity to 


performance thereof, a contract must be reasona- 


42. Wollensak v. Briggs, 20 Ill. 
A. 50 [aff 119 Ill. 453, 10 NE 23]. 


[a] Contract held sufficiently cer- 
ae v. Parker, 98 Md. 254, 57 


43. U. S.—Strang v. Richmond, 
etc., R. Co., 98 Fed. 71; Zeringue v. 
Texas, etc., R. Co., 34 Fed. 239. 


Cal.—Stanton vy. Singleton, 126 Cal. 
657, 59 P 146, 47 LRA 334. 


Pas nes v. Ludington, 51 Ill. A. 


Ind.—Morey v. Terre Haute Tract., 
ece:uco..04%, Ind. A116, 98eNE710: 


Ky.—Ecton vy. Lexington, etce., R. 
Co., 59 SW 864, 22 KyL 1133. 
Mich.—Palmer v. Pokorny, 217 


Mich. 284, 186 NW 505; Blanchard v. 
Detroit, ete., R.. Co., 31 Mich. 43, 18 
AmR 142. 


Mo.—Mastin v. Halley, 61 Mo. 196. 


N. Y.—Mayer v. McCreery, 119 N. 
Y. 434, 23 NE 1045. 
W. Va.—Petty v. Roane County 


Court, 107 W. Va. 576, 149 SE 672. 


Eng.—Brace v. Wehnert, 25 Beav. 
348, 53 Reprint 670. 


N. B.—Whitcombe v. St. John, ete.,_ 
R. Co., 43 N. B. 42. 


[a] Improvements.—Wright v. 
Wright, 31 Mich. 380; H. M. Weill Co. 
v. Creveling, 181 App. Div. 282, 168 
NYS 385 [aff 223-N. Y. 672, 119 NE 
1048]; Metcalf v. Hart, 3 Wyo. 513, 
27 P 900, 31 P 407, 31 AmSR 122. 


[b] Agreements held sufficiently 
definite and certain.—Southern Pine 
Fibre Co. v. North Augusta Land Co., 
50 Fed. 26; Ross v. Purse, 17 Colo., 
24, 28 P 473; Indianapolis Northern 
Tract. Co. v. Essington, 54 Ind. A. 
286, 99 NE 757, 100 NE 765; Lay- 
rence v. Saratoga Lake R. Co., 36 Hun 
467 [aff 42 Hun 655, 3 NYSt 743]; 
Columbus v. Cleveland, ete., R. Co., 
25 Oh. Cir. Ct. 663; Harper v. Vir- 
ginian R. Co., 76 W. Va. 788, 86 SE 
919, AnnCas1918D 1081. 

44. Bomer v. Canaday, 79 Miss. 
222, 30 S 638, 89 AmSR 593, 55 LRA 
328. 

45. Columbus, etc., R. Co. v. Ohio 
Southern ba Co., . Ohy Cine Ct 27554 
1 Oh. Cir. Dec. 151 (contract to main- 
tain railroad crossing). 


[a] Contracts held sufficiently cer- 
tain.—(1) Contract to operate a rail- 
road. Schmidtz v. Louisville, etc., R. 
Co., 101 Ky. 441, 41 SW 1015, 19 KyL 
666, 38 LRA 809. (2) Antenuptial 


contract for support. Offutt v. Off- 
utt, 106 Md. 236, 67 A 138, 124 AmSR 
491, 12 LRANS 232; Thompson _ v. 
Tucker-Osborn, 111 Mich. 470, 69 NW 
7390. 

46. Loewenberge v. De Voigne, 145 
Mo. A. 710, 123 SW 99; Rudiger v. 
Coleman, 112 App. Div. 279, 98 NYS | 
461. : 


{146 La. 811, 84 S 104; 
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bly®* certain as to the parties thereto.®2 


[§ 100] (2) Subject Matter. 
of specific performance thereof, a contract must 
be reasonably®* definite and certain as to its sub- 


To justify a decree 


Except where uncertainty or ambiguity 
has been removed or cured by the parties,®® a court 
of equity will not decree specific performance of 


a contract for the sale, exchange, or conveyance of 
land or an interest therein unless the contract des- 


compel specific 
by which it ean 


[a] Uncertain contract.—A con- 
tract to form a corporation, which 
does not specify the amount of cap- 
ital or the number of shares into 
which it shall be divided, nor the 
amount proposed to be paid in on in- 
corporation or who shall constitute 
the first board of directors, and pro- 
vides for no division of the shares 
among the incorporators, is too un- 
certain to be specifically enforced. 
Loewenberg v. De Voigne, 145 Mo. A 
710, 123 SW 99. 


47. Young v. Titcomb, (Mass.) 167 
NE 286. 

48. Ellis v. Treat, 236 Fed. 120, 149 
CCA. 330: 

[a] Oil—kKeen, etc. Oil Co. v. 
pen wader, (Tex. Civ. A.) 284 SW 

[b] Shares of stock.—Kimmel v. 


Gray, 196 Ill. A. 406. 


[ce] Exclusive right to use trade- 
mark.—Lindner Co. v. Myrod Shoe 
Co., 38 Oh. A. 182, 175 NE 879. 


[d] Secret formulas.—Berry  v. 
Moulie, 180 Cal. 137, 179 P 686. 


49. Martin v. Bank of San Jose, 
98 Cal. A. 390, 277 P 197; Dowling v. 
Doyle, 149 Ga. 727, 102 SE 27. 


50. Feenaughty v. Beall, 
654, 178 P 600. 


51. Edwards v. Brown, 308 Ill. 350, 
139 NE 618; McKnight v. Broadway 
Inv. Co., 147 Ky. 635,145 SW. 377. 


52. Reed v. Howell, 96 Fla. 426, 118 
S 208; Myers v. Metzger, 63 N. J. 


91 Or; 


-Eq. 779, 52 A 274. 


Clearness is required.—Rosen- 
158 


[a] 
baum v. Tyszka, 192 Mich. 457, 
NW 848. 


[b] Contracts held too indefinite. 
—Shoag v. Sheftel, 99 Conn. 541, 121 
A 799; Blumenfeld v. Citizens’. Bank, 
éte., Co., 1638 Ga. 322, 147 SE 579. 


{[e] Contracts held certain.—Mul- 
ler v. Cooper, 165 Ga. 439, 141 SE 3800; 
Buchhauser v. Yudelson, 287 Ill. 138, 
122 NE 100. 


[d] Contract held sufficiently defi- 
nite.—Tetenman v. Melekov, 90 Cal. 
A. 625, 266 P. 367; Beacon Oil Co. v. 
Perelis, 263 Mass. 288, 160 NE 892. 


Necessity of naming or describing 
parties see infra § 108. 


53. Alabama Cent. R. Co. v. Long, 
158 Ala. 301, 48 S 368; McKnight v. 
Broadway Inv. Co., 147 Ky. 535, 145 
SW 377. 


[a] Contracts held sufficiently def- 
inite and certain as to subject matter. 
—Pacific Tel., etc., Co. v. Davenport 
Independent Tel. Co., 236 Fed. 877, 
150 CCA 139; Allen v. Cross, 66 Cal. 
A. 130, 225 P 765; Snyder v. Wilder, 
White v. Win- 
chester, 124 Md, 518, 92 A 1057, Ann 
Cas1916D 1156; Larson v. Becker, 47 
S. D. 477, 199 NW 470; Dorsett v. 
Black Hills Tract. Co., 30 S. D. 420, 


ignates or describes the land with definiteness and 
certainty’’ or furnishes or refers to means or data 


be identified and located with cer- 


138 NW 808, AnnCas1916A 46; Ulrich 
v. Pateros Water Ditch Co., 67 Wash. 
328, 121 P 818. See Van Buren v. 
Fine, 101 N. J. Eq. 373, 139 A 486 [aff 
103 N. J. Eq. 327, 143 A 921] (where 
chattels were subsequently ascer- 
tained with certainty). 


54. Ark.—Tri-State Constr. Co. v. 
Watts, 152 Ark. 110, 237 SW 690. 


La.—Brown v. United Motor Car 
Co., 11 La. A. 84, 120 S 264. 


Minn.—Ham vy. Johnson, 55 Minn. 
115, 56 NW 584. 


N. D.—Beebe v. Hanson, 40 N. D. 
559, 169 NW 31. 


Or.—Hyland v. Oregon Agr. Co., 111 
Or 21:2) 2259 P. 728. 


See Sheehan v. Humphreys, 81 N. 
J. Eq. 416, 83 A 189 [aff 81 N. J. Eq. 
513, 87 A 1119] (refusing to decree 
performance of an alleged agreement 
for the sale and transfer of shares 
of stock where the number of shares 
to be transferred was doubtful anc 
entirely indeterminate). 


Compare Padula v. Komishane, 104 
N..J. Eq. 409, 146 A 200, 201. (She 
there be an uncertainty as ito the 
amount and character of the chat- 
tels to be transferred, this court can 
determine the matter either itself or 
by reference to a master’’). 

[a] Absolute uncertainty.—‘If the 
parties leave the subject of their con- 
tract in a state of absolute uncer- 
tainty the courts will not ordinarily 
decree specific performance.” Gilbert 
v. Wright, 195 N. C. 165, 166, 141 SE 
577. 


55. Necessity and sufficiency of de- 
scription of land: 


In contract of sale generally see Ven- 
dor and Purchaser [39 Cyc 1223]. 


TOs 


Satisfy statute of frauds 
Frauds, Statute of §§ 321-326. 


Warrant specific performance gen- 
erally see infra § 109. 


56. Harvey v. Hayes, 71 Fla. 346, 
71S 282; Frederickton, ete., Coal, etc., 
Co. v. Harding, 42 N. B. 363. And see 
cases infra this note. 

(1) 


[a] Rule applied where: 
The parties construed the contract 
so as to resolve all doubts as to de- 
scription. Tetenman v. Melekov, 90 
Cal. A. 625, 266 P 367. (2) The pur- 
chaser took, or was put in, possession. 
Keepers v. Yocum, 84 Kan. 554, 4 
P 10638, AnnCas1912A 748; Mundy v. 
Irwin, 20 N. M. 48, 145 P 1080, Ann 


see 


Cas1918D 713; In re Welsh, 45 Pa. 
Super. 115. (3) The vendee, with 
the acquiescence of the vendor, en- 


tered and laid out the right of way 
in question. Purinton v. Northern 
Illinois R. Co., 46 Ill. 297. (4) The 
parties subsequently agreed on the lo- 
eation of a boundary line. Schwarz 
v. Munson, 94 N. J. Eq. 754, 121 A 
619. 


57. U. S.—Preston v. Preston, 95 
U.S. 200, 24 L. ed. 494, © 
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tainty®’ by the aid of extrinsic evidence.®® Like | rules obtain as to the 


Alaska.—Hawkins Wells, 5 


Alaska 535. 


Vv. 


Ark.—Whatley v. Strong, 23 Ark. 
421, 

Cal.—Wood v. Anderson, 199 Cal, 
440, 249 P 862; Willmon v. Peck, 5 
Cal. “Ay. 665, 9 PB 164. 

Conn.—McMahon v. Plumb, 90 
Conn. 281, 96 A 958; McMahon v. 


Plumb, 88 Conn. 547, 92 A 113. 

Fla.—Reed v. Howell, 96 Fla. 426, 
118 S 208; Orlando Realty Board 
Bldg. Corp. v. Hilpert, 93 Fla. 954, 113 
S 100; Connor v. Joseph Dixon Cruci- 
Die Co. 92 Bia. 716, U0 Se l23s kms 
ton v. Boone, 92 Fla. 560, 109 S 580; 
Simons v. Tobin, 89 Pla. 321, 104 8 
583; Rhode v. Gallat, 70 Fla. 536, 70 
S 471. 

Ga.—Milton v. Milton, 169 Ga. 192, 
149 SH 873; Young v. Flournoy, 136 


Ga. 634, SE 807. 


Ill.— Hogan v. Orr, 341 Ill. 58, 173 
NE 162; Heroux v. Romanowski, 336 


iG 


ill. 297, 168 NE 305; Koppraseh vy. 
Satter, 331 Il. 126, 162 NH 141; Web- 
er v. Adler, 311 Ill. 547, 143 NE 95; 


Wetmore v. Watson, 253 Ill. 88, 97 NE 
Zoi; oo LRANS 733i; Lhompson Ly: 
Weeks, 32 Ill. A. 642. 


Towa.—Barrett v. Wiskus, 196 lowa 
1281, 196 NW 14. 


Minn.—Nelson v. McElroy, 140 
Minn. 429, 168 NW 179, 587; Ham v. 
Johuson, 55 Minn. 115, 56 NW 584. 


Miss.—Phelps v. Dana, 121 Miss. 
697, 88 S 745; Nickerson v. Fithian 
Land Co., 118 Miss. 722, 80 S 1. 


N. J.—Muller v. Brautigam, 84 N. J. 
Wq. 574, 94 A 584. 


Oh.—Wertheimer 
NPNS 581. 


Okl.—Bowker v. Linton, 69 Okl. 280, 
172 P 442; Powers v. Rude, 14 OkIl. 
381, 79 P 89; Ferguson v. Blackwell, 
8 Ok]. 489, 58 P 647. 


Or.—Woolsey v. Draper, 103 Or. 103, 
201° P 730; 203 PP. 582; Roadman “y. 
Harding, 63\Or. 122, 226 P9932; 

Pa.——-Coavesy we Cotteral,, °2:90)5 Pa. 
ey (en Pe a 5 Farrell v. Bowker, 
QHion Pal, say A 305; Baldridge v. 
George, 216 231, 65 A 662; Reilly 
Ve Gaurcsehi, 174 Pay 305 34 A e765 
Saye easy Vv. Thun, 6.Pai Disth & Co: 
782. 


Vin Korte Se Ol 


56; 
23 
a. 


7 
1 
P 


S. C.—Martin vy. La Boon, 116 S. C. 
97, 107 S320; 

Va.—Grayson Lumber Co. v. Youngs, 
118 Va. 122, 86 SE 826. 


Wash.—Marshall v. Hillman Iny. 
Co., 151 Wash. 529, 276 P 564. 


W. Va.—Reger v. McAllister, 70 W. 
Va. 52, 73 SE 48; Guinn v. Warbutton, 
64 W. Va. 76, 60 SE 1100. 


Wis.—Marshall, etec., Bank Vv. 
Schuerbrock, 195 Wis. 203, 217 NW 
416; Fontaine v. Riley, 189 Wis. 226, 
207 NW 256; Park v. Minneapolis, 
etc., R. Co., 114 Wis. 347, 89 NW 5382. 


“Certainty in description of land 
agreed to be conveyed, is an essential 
prerequisite to specific performance.” 
Reger v. McAllister, 70 W. Va. 52, 54, 
73 SE 48. 


“The essential basis of a decree for 
specific performance is a definite pres- 
ent agreement in regard to a specified 
piece of land, clearly designated as 
present to the minds of both parties, 
and to be conveyed by one to the oth- 
er.” Baldridge v. George, 216 Pa. 231, 
232, 65 A 662. 


[a] Reasonnble certainty 
necessary (McMahon v. 
Conn. 547, 92 A 113; 


ise @)) 
Plumb, 88 
Hagen v. Ander- 
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Sons Glee MUD MEE, ARZI GND S he WBile  Jyol> 
wards v. Brown, 308 Ill. 350, 1389 NE 
618; Franchot v. Nash, 62 Okl. 311, 
162 P 935) (2) and sufficient (Mc- 
Mahon v. Plumb, 88 Conn. 547, 92 A 
LES): 


[b] Clearness.—Specific perform- 


ance of a contract for the sale of land 


will not be decreed unless the sub- 
ject matter of the sale is clearly iden- 
tified in the contract. Richardson v. 
Stuberfield, 168 Ark. 713, 271 SW 345; 
Barnes v. Cowan, 147 Ga. 478, 94 SE 
564; Clayton v. Newberry, 138 Ga. 
735, 76 SE 63; Estes v. Winn, 136 Ga. 
344, 71 SE 470. 


[ec] Abbreviations in general use, 
relating to government surveys, as 
Ty? for MstowmMship, sung) srkuaen nor 


range, do not cause uncertainty. Ot- 
tumwa, etc., R. Co. v. MeWilliams, 71 
Iowa 164, 32 NW 315. 


[ad] Description or designation 
held too vague, indefinite, uncertain, 
or ambiguous.—(1) Place of which 
a named person is in possession. Ed- 
wards v. Rives, 35 Fla. 89, 17 S 416. 
(2) “My land, the entire tract, 728 
acres.” Barnett v. Nichols, 56 Miss. 
622. (3) A contract for the sale of 
a part only of a tract of land which 
fails to designate the specific portion 
to be conveyed. McMillan v.-«Wright, 
Se NE rie I, GI EM AS Cs 1m 
De Kalb county, being part of land 
lot No. 150 and lot 159, containing 
160 acres, more or less.’ Estes v. 
Winn), 1367 Gan 13445 71 SBi 47.0.) C5) 
An agreement “to deed and redeed to 
the old lines as they stand at pres- 
ent.” Armstrong v. Henderson, 16 
Ida. 566, 102 P 361. (6) ‘Provision 
in bond for title that seller will give 
deed to any number of acres on pay- 
ment of full pro rata part still due 
on such acres. Barnes v. Cowan, 147 
Ga. 478, 94 SE 564. (7) Contract 
for sale of ten lots with provision 
stamped across contract to the effect 
that the vendor may substitute oth- 


er lots containing same number of 
square feet. Salles v: Stafford, (La. 
A.) 182 S 140. (8) Forty-eight 


acres one mile east of a town. Gil- 
man vy. Brunton, 94 Wash. 1, 161 P 
835. (9) Three thousand acres ina 
named county and state. Rosen v. 
Phelps; \((Dexy Civ, #AS)) i600! “Siwe do4e 
(10) “130 Hollywood Cemetery lots 
in Fulton county, Georgia.” Clay v. 
McClure, 151 Ga. 464, 107 SE 45. 
“In Ranges 1 & 2B." “Rushton vv: 
McKee, 201 Ala. 49, 77 S 3438. <= (12) 
Lot and square numbers only. Wa- 
LOLS) av. VEvitehie, Si App aaa) Sruor 
(13) Street number only (Heller v. 
Cochrany 2:30) (Panwa ale a eA iooe 
(14) without indication of city, vil- 
lage (Heroux v. Romanowski, 336 Ill. 
297, L638) IN) 9305)5) Cid) county: 
state, or anything from which the lo- 
cation can be inferred (Nail v. Wil- 
son, 89 Ind. A. 700, 168 NE 25). 


[e] Description or designation 
held sufficiently definite and certain.— 
Hines v. Roller, 239 Fed. 486, 152 CCA 
364; Sadler v. Radcliff, 215 Ala. 499, 
111 S 231; Minge v. Green;-176 Ala. 
343, 58 S 381; Moore v. Exelby, 170 
Ark. 908; 281 SW 671; Harper ‘Vv. 
Thurlow, 168 Ark. 491, 270 SW 607; 
Strachan y. Drake, 61 Colo. 444, 158 
P 310) \Fox v. (\Korshinsky, 97 Flat 
5038, 121 S 560; Willingham Loan, etce., 
€o. v. Moore, 160 Ga. 550, 128 Sm 751: 
Allen v. Allen, 151 Ga. 278, 106 Sm 81; 
Bass v. African M. E. Church, 150 Ga. 
452, 104 SE 437; Bush v. Black, 142 
Ga. 157, 82 SE 530; Mosher v. Rogers, 
141 Ga. 557, 81 SE 852; Clower v. 
Godwin, 140 Ga. 128, 78 SE 714; Bar- 
nett v. Meisterling, 327 Ill. 564, 1158 
NE 806; Ames v. Ames, 46 Ind. A. 
597, 91 NE 509; Boyce v. Holloway, 
45 Ind. A. 535, 91 NE 34; Lutter v. 


For later cases, developments and changes in the law see Annotations, same title and section number.’ 
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[§ 100 


designation or deseription of 


Ogburn, 192 Iowa 525, 185 NW 17; 
Waite v. Consigny, 183 Iowa 259, 16% 
NW 200; King v. Stephens, 113 Kan, 
558, 215 P 311; Mullins v. Greer, 145 
Ky. 121, 140 SW 35; Baller v. Spivack, 
213 Mich. 436, 182 NW 70; Shaw v.- 
McNamara, 85 Mont. 389, 278 P 836; 
Friedman v. Gold, 105 N. J. Ha. a WE i 
147 A 877; Riley v. Hodgkins, 57 N. 
J. Wa. “(2'78) 4 eAl LOO wa WVrarrani es ave 
Ayres, 40).N.. ¥. (8575 «Van Dery Bent 
v. Gilling, 158 App. Div. 687, 143 NYS 
1082; Goodman v. Robbins, 180 N. C. 
239, 104 SE 364; Alston v. Savage, 
173 N. C. 213, 91 SE 842; American R. 
Co. v. Feliu, 6 Porto Rico Fed. 216; 
Stenson v. Elfmann, 26 S. D. 134, 128 
NW 588; Savles v. Abilene, (Tex. 
Civ. A.) 290°SW 2395 Beaton v.eius= 
sell, (Tex. Civ. A.) 166 SW 458; Nay- 
lor v. Parker, (Tex. Civ. A.) 139 SW 


93; Thompson v. Schneider, 127 
Wash. 533, 221 P 334. 
58. Cal.—McKevitt v. Sacramento, 


55 Cal. A. 117, 203 P 132. 


Fla.—Kington v. Boone, 92 Fla. 560, 
109 S 580. 


Ill.—Hogan v. Orr, 341 Ill. 58, 173 
NE 162; Heroux v. Romanowski, 336 
Ill. 297, 168 NE 305. 


Miss.—Kyle v. Rhodes, 
487,15 S 40. 


Mo.—Keator v. Helfenstein Park 
Realty Co., 231 Mo. 676, 132 SW 1114. 


Tex.—Kellner vy. Ramdohr, (Civ. A.) 
207 SW 169. . 


W. Va.—Kight v. Kight, 64 W. Va. 
5195.63) SHMessn. 

Wis.—Wisconsin Cent. R. Co. 
Schug, 155 Wis. 563, 145 NW 177. 


[a] Map.—A contract for the con- 
veyance of a certain lot, as shown on 
a map, which is not on file or in exist- 
ence, is too uncertain to be specifically 
enforced, where the vendor owns oth- 
er property in the vicinity. McMa- 
ee v. -Plumb, 688 Conn. 75475 49 2—) A 


[b] Recovery in litigation.—An 
agreement that an attorney shall have 
a one-third interest in lands or money 
recovered is specifically enforceable, 
although not describing any specific 
lands, as it is to be made certain by 
the recovery or settlement. Gates v. 
McLaulin, 199 Mich, 438, 165 NW 614. 


[c] Selection by agent of vendor. 
—A contract by one owning six thou- 
sand, three hundred and twenty acres 
of oil and gas lands to convey six hun- 
dred and forty acres of the probable 
average value per acre of the remain- 
ing acreage, to be selected by a des- 
ignated agent of the vendor, or, if 
he cannot act, by some other compe- 
tent geologist, is sufficiently certain 
to support specific performance, un- 
der the rules that what one agrees 
to do by another he agrees to do him- 
self, and that that is certain which 
can be made certain. Williams vy. 
Cow Gulch Oil Co., 270 Fed. 9. 


[a] Selection by purchaser.-— 
Frederickton, ete, Coal ete.) Con ove 
Harding, 42 N. B. 363. 


le]. Allowing purchaser to deter- 
mine line.—That the contract permit- 
ted the purchaser to determine the 
location of the west line of the tract 
by the determination of the height of 
the dam did not render it too uncer- 
tain to warrant specific performance. 
Vues v. Hardaway, 159 Ala. 565, 


59. U. S.—Baxter v. Calhoun, 
Fed. 111. 


Alaska.—Weiss v. Girtz, 6 Alasks 


Ark.—Kirby v. Malone, 144 Arik. 


71 Miss. 


Vee 


222 


At 


ai, 


§§ 100-101] 


land in a lease®°® or option to purehase.*t 


[§ 101! (3) Consideration, Security, and Time of 
Payment or Performance’?—(a) Price or Consid- 
A court of equity will not decree specific 
performance of a contract which does not fix the 
price or consideration clearly, definitely, certainly, 
and unambiguously, or provide a way by which it 
A particular contract 
may, of course, fix the price or consideration with 
sufficient definiteness and certainty®* or provide 


eration. 


ean be fixed with certainty.®* 


215 SW 592. 
Cal.—Finn v. Goldstein, 201 Cal. 
6057-28 (Ry be eCarnr iv. selowell,, 154 


Gal. 372, 97 PP 885; Towle v. Carmelo 
Mandvete:, Con’ 99 (Cali 3975133) BP: 1126); 


Saul v. Moscone, 16 Cal. A. 506, 118 
Vadis 

% D. C.—Bride v. Reeves, 36 App. 
76. 


Ga.—Lewis v. Trimble, 151 Ga. 97, 
106 SE 101; Tolbert v. Short, 150 Ga. 
413, 104 SE 245; McIntosh v. Roane, 
148 Ga. 273, 96 SE 387; Barnes v. 
Cowan, 147 Ga. 478, 94 SH 564; Clark 
v. Cagle, 141 Ga. 703, 82 SH 21, LRA 
POVSA SLT. 


Ill.—Cumberledge v. 
Ts 249, 85 INE 197: 


Kan.—Bacon v. Leslie, 50 Kan. 494, 
31 P 1066, 34 AmSR 134; Hollis v. 
Burgess, 37 Kan. 487, 15 P 536. 


Md.—Powell v. Moody, 153 Md. 62, 
137 A 477. 


Miss.—Kyle v. Rhodes, 71 Miss. 487, 
15 S 40; Whitworth v. Harris, 40 
Miss. 483. 


Mo.—Adrian v. Republic Finance 
Corp., 286 SW 95, 98 [quot Cyc]; 
Ranck v. Wickwire, 255 Mo. 42, 164 
Sw 460. 


Brooks, 235 


N. 
165,) 141 Si 577. 


Tex.—Kellner v. Ramdohr, (Civ. A.) 
207 SW 169. 


W. Va.—Smith v. Peterson, 71 W. 
Va. 364, 76 SE 804; Reger v. McAI- 
lister, 70 W. Va. 52, 73 SH 48; Kight 
v. Kight, 64 W. Va. 519, 63 SE 335. 


[a] 
a contract for the sale of merchant- 
able timber standing on certain land 
to define the term ‘merchantable 
timber’ does not render it too in- 
definite to support an action for spe- 
cific performance if the proof shows 
“this to be a term of such definite 
signification as to be a sufficient des- 
ignation of the timber sold without 
explanatory words accompanying it in 
the contract.” Anderson-Tully Co. v. 
Gillett Lumber Co., 143 Ark. 97, 103, 
222 SW 362. 


Admissibility of parol or extrinsic 
evidence as to property included in 
contract of sale generally see Evi- 
dence §§ 1475, 1683 et seq. 

60. See cases infra this note. 

[a] Description held too indefi- 
nite.—Bellevue Club v. Punte, 148 Md. 
589, 129 A 900. 

[b] Description held not too in- 


definite or uncertain.—(1) Macy v. 
Brown, 326 Ill. 556, 158 NW 216; King 


v. Prospect Point Fishing Club, 126, 


Mid Qsinigs vA: (780. 4 (2) Lt yseemis 
that an agreement to grant at a fu- 
ture time a lease of a described tract 
“except” a certain number of acres, 
which are not specified, is not too un- 
certain to be enforced, since it is for 


the lessor to select the acres ex- 
cepted. Jenkins v. Green, 27 Beavy. 
437, 54 Reprint aoe 


[c] Where both parties have act- 


C.—Gilbert v. Wright, 195 N. C. 


Rule applied.—The failure of 
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Rental. 


“Fair price, 


ed under lease, without question, in- 
definiteness in the description of the 
property will not defeat specific per- 
formance of a covenant to renew. 
Gorder v. Pankonin, 83 Nebr. 204, 119 
NW 449, 131 AmSR 629. 


[d] Uncertainty held removed by 
extrinsic evidence.—Joyce v. Thom- 
asini, 168 Cal. 234, 142 P 67. 


61. See cases infra this note. 
[a]. Reasonable certainty its all 
that is required in the description. 


Brooks v. Wentz, 61 N. J. Eq. 474, 49 
A 147, 


{[b] Description or designation 
held too indefinite.—Richardson y. 
Perrin, 133 Ga. 721, 66 SE 899; O’Con- 
nell v. Cease, 267 Pa. 288, 110 A 266. 


[c] Description held sufficiently 
definite and certain.—Bradley v. Hey- 
ward, 164 Fed. 107 [aff 179 Fed. 325, 
102 CCA 509]; Chicago Title, ete., Co. 
v. Illinois Merchants’ Trust Co., 329 
Tll. 334, 160 NE 597; Wagner v. Mc- 
Clay, 306 Ill. 560, 138 NE 164; West- 
ern Securities Co. v. Atlee, 168 Iowa 
650, 151 NW 56; Cummings v. Niel- 
son, 42 Utah 157, 129 P 619. 


eel Completeness see infra §§ 116, 
aT oe 


63. U. S.—Manning v. Ayers, 77 
Fed. 690, 23 CCA 405. 

Cal.—Reymond vy. Laboudigue, 
Cale OO SA 80), 


Del.—Simms v. Schwartz, 
Ch. 195, 134 A 99 


Brie C.—Repetti v. Maisak, 17 D. C. 
6. 


Ga.—Grizzle v, Gaddis, 75 Ga. 350. 


Ill.—Folsom, v. Harr, 218 Ill. 369, 
75 NE 987, 109 AmSR 297; Carson v. 
Davis, 171 Ill. 497, 49 NE 701. 


Iowa.—Wolf v. Lodge, 159 Iowa 
162, 140 NW 429. 


La.—Brown v. United Motor Co., 11 
La. A. 84, 120 S 264. 


Mich.—Rosenbaum v. Tyszka, 192 
Mich. 457, 158 NW 848; Schook v. 
Zimmerman, 188 Mich. 617, 155 NW 
526. 

Nebr.—Clarke v. Koenig, 
572, 54 NW 842. 


Nev.—Oliver v. Little, 31 Nev. 476, 
103 P 240. 


148 


15. Del. 


36 Nebr. 


N. J.—Cavanna v. Brooks, 97 N. J. 
Ba: 820" N27 Al 24%, 37 AUR, 86s Mic- 
Clung Drug Co. v. City Realty, etc., 


Cor Ol Nee Hane2 ibs 108) AS 76 folate 
SDN Je Boot, 111) A 926) Welsh 
v. Bayaud, 21 N. J. Eq. 186. 


N. -Y.—Ansorge v. Kane, 244 N. Y. 
395, 155 NE 683; Marsh vy. Marsh, 222 
App. Div. 825, 227 NYS 34 [aff 248 
N. Y. 548, 162 NIX 520]; Milliman v. 
Huntington, 68 Hun 258, 22 NYS 997. 


Oh.—Trent Milling Co. v. Wells- 
Abbott-Nieman Co., 10 Ohio A. 297. 


Pa.—Weaver v. Shenk, 154 Pa. 206, 
26 A 811; Soles v. Hickman, 20 Pa. 
180. 

Wash.—Huston v. Harrington, 58 
Wash. 51, 107 P 874, 


[58- Cai] 938% 


a way or standard by which it can be ascertained 
and determined with certainty.®® 
tract and its specific enforcement are expressly au- 
thorized by statute, it is not competent for the court, 
except on grounds which admit of no reasonable 
doubt,°® to conclude that the contract is too uncer- 
tain and indefinite as to price to be enforceable.®* 


Certainty in the amount of rental is es- 


sential in a contract to give a lease.®® 
29 66 


Where the con- 


b 


market price,’ etc. An agreement 


Wyo.—Metcalf v. Hart, 3 Wyo. 513, 
20 P5900) 31) PP 407731) Ansike izes 


Eng.—Douglas v. Baynes, [1908] A. 
C. 477. 


Alta.——Watson v. Jamieson, 3 Alta. 
Li. 230; 


B. C.—Frewen v. Hayes, 16 B. C. 


22, (Onta 1a: 


Ont.—Stow v. Currie, 
486, 16 OntWR 341. 


“Uncertainty in the price, as in any 
of the other terms in the contract, is 
undoubtedly a reason for refusing 
specific performance.” Cavanna Vv. 
Brooks, 97 N: J. Hq. 329, 334,127 A 247, 
37 ALR 361, 


[a] Amount of cash payment.—If 
the contract shows that part of the 
price is to be paid in cash, and part at 
a future time, but furnishes no data 
for determining the amount of the 
cash payment, it is too uncertain. 
Grace v. Denison, 114 Mass. 16; Krum 
v. Chamberlain, 57 Nebr. 220, 77 NW 
665. 


64 U. S.—Merten v. Fertig, 281 


Fed. 908. 


Cal.—Gilfallan v. Gilfallan, 168 Cal. 
23, 141 P 623, AnnCas1915D 784, 


Colo. Omaha Lumber Co. v. Co- 
operative, Iny. Co., 55, Colo, 2715 433 
TEX aba 

Fla.—Fox v. Korshinsky, 
503, 121 S 560. 


Ga.—Muller y. Cooper, 165 Ga. 439, 
141 SE 300. 


Ill.— Hunter v. Von Bronk, 333 Ill. 
321, 164 NE 671. 


OT aE 


Mo.—Forgey v. Gilbirds, 262 Mo. 
44,170 SW 1135. 

Va.—Ford v. Street, 129 Va. 487, 
106 SE 379. 

65. I1ll.—Hayes v. O’Brien, 149 Il. 
4035 ot INENET3)) Zot ire Awd» DaciomeNi 
601. 


Mich.—Chica'go, etc., R. Co. v. Lane, 
150 Mich. 162, 113 NW 22. 
Miss.—Wilbourns v. 
Miss. 341. 

N. J.—Lowy v. McMenimen, 94 N. J. 
Eq. 75, 118 A 340 [aff 94 N. J. Eq. 799, 
800, 120 A 731]. 


Tex.—Texas Farm 


Bishop, 62 


Bureau Cotton 


ASSOC) Vee Stovall, iiay Mexs 273,812.59 
Sw 1101. 

Utah.—Cummings v. Nielson, 42 
Utah 157, 129| PF 619. 

66. Texas Farm Bureau Cotton 
ASSOC) we Stovall, Lis, Dex, 2/03.) wos 


SW 1101 [rev (Civ. A.) 248 SW 1109]. 
67. Texas Farm Bureau Cotton 
Assoc. v. Stovall, supra. 


68. Cal.—Morrison v. Rossignol, 5 
Cal. 64; Meyer v. Lincoln Realty Co., 
14 Cal. A. 756, 113 P 333. 


Md.—Gelston v. Sigmund, 27 Md. 
834; Howard y. Carpenter, 11 Md. 
259% 

Mass.—Pray v. 


. 


Clark, 1138 Mass. 


938 [58 Gide] 
to sell at a “fair price,” the “fair market price,” 
or a “fair valuation,” ete. is generally regarded as 
not uncertain,®® since the intention of the parties 
is held to be that on their failure to agree on the 
price it shall be determined by the court.‘® In some 
jurisdictions, however, it is held otherwise as to 
market price or value,‘! at least where the property 
in question has no market price.7? 


Support. A contract, the consideration of which 
is plaintiff’s care for and support of the other party, 
is not considered objectionable for vagueness of the 
consideration." 


Assumption of loan.7# A provision in a contract 
of sale as to assumption of a loan as part of the 
purchase price must be definite and certain to au- 
thorize a court of equity to decree specific perform- 
ance of the contract.*® 


Rate of interest. It has been both affirmed’® and 
denied’? that the failure of a contract to provide the 
rate of interest on a mortgage or deferred payment 
renders the contract so uncertain as to defeat spe- 
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[§§ 101-108 


cifie performance. 


[§ 102] (b) Security. A contract providing that 
deferred payments are to be secured, but not speci- 
fying in what manner, is too indefinite;‘* and even 
where there is a provision for the giving or assump- 
tion of a mortgage, there may be such indefiniteness 
and uncertainty as to defeat specific performance,'® 
although, of course, particular provisions may be 
so worded and construed as not to be objectionable 
in this respect,°° and where a provision allowing the 
purchaser to place a first mortgage on the property 
is a mere subsidiary, and not essential, part of the 
agreement, uncertainty therein will not prevent a 
decree of specific performance.*! Where a defi- 
nite price fixed in an option means cash, the option 
is not rendered indefinite by its failure to mention 
existing mortgages.*? 


[§ 103] (c) Time for Payment or Performance 
—aa. In General. Specific enforcement ofa con- 
tract may be precluded by indefiniteness and uncer- 
tainty as to duration®® or as to the time for perform- 


N. Y.—Bamman v. Binzen, 16 NYS 
342 [aff 65 Hun 39, 19 NYS 627 (aff 
142 N. Y. 636, 37 NE 566)]. 


Ont.—Geary v. Clifton Co., 62 Ont. 
L. 257, [1928] 3 DomLR 64. 


[a] Agreement to renew lease (1) 
for aS much as any one else would 
pay is uncertain. Gelston v. Sig- 
mund, 27 Md. 334. But see Arnot v. 
Alexander, 44 Mo. 25, 100 AmD 252 
(on an agreement to renew a lease for 
“as much as any other responsible 
party will agree to give,’ the court 
may hear evidence and fix the amount 
of rent). (2) However, a provision 
in a lease for a renewal thereof at a 
rental which shall be determined by 
the parties at the time of renewal 
and which shall be reasonable under 
the then existing conditions is held 
not too indefinite and uncertain to 
enforce. Edwards v. Tobin, 132 Or. 
38, 284 P 562, 68 ALR 152.- 


69. Meyer v. Jenkins, 80 Ark. 209, 
96 SW 991; Bstes v. Furlong, 59 Ill. 
298; Lister Agricultural Chemical 


Works v. Selby, 68 N. J. Eq. 271, 59 A 
247; Myers v. Metzger, 61 N. J. Eq. 
522, 48 A 1113. [rev on other grounds 
Go NS J. a, 779, 52 A 27412" Duffy v. 
Kelly, 55 Nui Jy Eq. 627, 37 A 597; Van 
Doren v. Robinson, 16 N. J. Eq. 256. 


70. See cases supra note 69. 


71. Schwaneback v. Smith, 77 Md. 
314, 26 A 409, 24 LRA 168. 


72. New England Box Co. v. Pren- 
tiss, 75 IN. H. 246, 72 A 826. 


73. Owens v. McNally, 113 Cal. 444, 
45 0Ps 710, 33 GRA 369o "Stillines ty: 
Stillings, 67 N. H. 584, 42 A 271. 


74. Assumption of mortgage see 
infra § 102. 


75. Trust Co. of Georgia v. Neal, 
161 Ga. 965, 132 SE 385. 


76. Hawkins v. Wells, 5 Alaska 
535; Burnett v. Kullak, 76 Cal. 535, 18 
P 401; Magee v. McManus, 70 Cal. 5538, 


12 P 451; McClinteck v. Laing, 22 
Mich. 212. 
77. McCarty v. Harris, 216 Ala. 


265, 113 S 233; Cavanna v. Brooks, 97 
N. J. Eq. 329, 127 A 247, 37 ALR 361; 
sere v. Milliken, 1836 Wash. 74, 


78. Klein v. Markarian, 175 Cal. 37, 
165 P 3; Marsh v. Lott, 8 Cal. A. 384, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


97 P 168; Holliday v. Hubbard, 45 
Minn. 333, 47 NW 1134; Ladd v. Ste- 
venson, 43 Hun 541 [aff 112 N. Y. 325, 


19 NE 842, 8 AmSR 748]; Foot v. 
Webb, 59 Barb. (N. Y.) 38; Meyer 
Land Co. v. Pecor, 18 S. D. 466, 101 


NW 39; Johnson y. Plotner, 15 S. D. 
154, 87 NW 926. 


[a] Engagement to furnish secur- 
ity of “satisfactory character” is too 
indefinite and uncertain for specific 
performance. Longino v. Webb Press 
Co,, 132) a. 25,560 Si 707, 


[b] Provision held _ sufficiently 
definite and certain.—Greenleaf  v. 
Blakeman, 40 App. Div. 371, 58 NYS 
76 [mod 25 Misc. 564, 56 NYS 76]. 


79. Cal.—Buckmaster vy. Bertram, 
186 Cal. 678, 200 P 610; Morgan v. 
Dibble, 43 Cal. A. 116, 184 P 704. 


Conn.—Kearns vy. Andree, 107 Conn. 
181, 139 A 695, 59 ALR 599. 


Ga.—Blumenfeld v. Citizens’ Bank, 
etc., Co., 168 Ga. 322, 147 SE. 579. 


Ill.—Sluka v. Bielicki, 335 Ill. 202, 
167 NE 90. 


Ind.—Ryan v. Frey, 76 Ind. A. 422, 
132 NE 376. 


Minn.——Leslie v. Mathwig, 131 Minn. 
159, 154 NW 951. 


N. J.—Korflage v. Kahrs, 94 N. J. 
uae LZ OR AST Ot [rev CCl): “Saat 
o . 


[a] Thus there may be fatal in- 
definiteness and uncertainty as to: 
(1) The amount of the mortgage. 
Harder v. Lang Realty Co., 61 Cal.’ A. 
394, 214 P 1017; Sluka v. Bielicki, 335 
THO 2.02) 167 SSNS 90 iEharn ini 
School v. Komus Realty Co., 159 Ky. 
386, 167 SW 136; Bond v. Weller, 141 
Md. 8, 118 A 142. (2) Whether the 
amount of an assumed mortgage is to 
be deducted from, or added to, the 
stated purchase price. Sallo v. Boas, 
327 Ill. 145, 158 NE 364. 


Mortgage: 
Rate of interest on see supra § 101. 
Term of see infra § 104. 

80. Horton v. McKee, 68 Fed. 404; 
Carr v. Howell, 154 Cal. 372, 97 P 885; 


Singer _v. Campbell, 217 Ky. 830, 290 
SW 667. 


_ [a] Omission of terms contained 
in other mortgages.—“‘The fact that 


mortgages sometimes, or even usual- 
ly, contain other terms and covenants 
than those here prescribed does not 
render the contract uncertain. It 
merely relieves the mortgagor from 
the necessity of inserting any cove- 
nants which the contract did not 
specify. There was no uncertainty in 
the terms and covenants specified in 
the contract.” Carr v. Howell, 154 
Cal.372, 378; 97 BP 188d. 


81. McCarty v. Harris, 
265, 113 S233. 


82. Kastens v. Ruland, 94 N. J. Eq. 
451, 120 A 21. 


83. Thibadeau v. Lake, 40 Ida. 456, 
234 P 148; Henry vy. Adkins, (Mo.) 
194 SW 264. And see cases infra 
this note. 


[a] Rule applied to a contract for: 
(1) An exclusive agency for the sale 
of goods. Trent Milling Co. v. Wells- 
Abbott-Nieman Co., 10 Oh. A. 297. 
(2) <A partnership. Hart v. Hart, 


216 Ala. 


188 App. Div. 288, 176 NYS 790. (3) 
A lease. Nelson v. Kelly, 91 Ala. 569, 
8 S 690; McKnight v. Broadway Inv. 


Co., 147 Ky. 535, 145 SW 877; Bailey v. 
Free and Accepted Masons of South 
Carolina, 116 S. C. 263, 108 SE 107. 
(4) The use of a ditch. Thoemke v. 
Fiedler, 91 Wis. 386, 64 NW 1030. (5) 
Sewerage service. Soloman v. Wilm- 
ington Sewerage Co., 142 N. C. 439, 55 
SE 300, 6 LRANS 391. (6) Person- 
al services. Kurtz v. De Johnson, 42 
CakeAs 2215 183 =P 58s." Parsons wwe 
Cashman, 23 Cal. A. 298, 137 P 1109, 
eat Hill v. Hill, 149 Ga. 50, 99 SE 


b] Agreement to supply water 
“for the term of three years or long- 
er,” at the option of one of the par- 
ties at a fixed compensation per an- 
num, is not void for indefiniteness as 
to duration, and constitutes one con- 
tract which can be specifically en- 
forced; but an election to continue 
the service from “month to month” or 
“for three years, reserving the right 
to elect, to continue the service for a 
further period,” is too indefinite to be 
specifically enforced. Christian, etc., 
Grocery Co. v. Bienville Water Supply 
Co.; 106 Ala. 124, 17 S 352. 


[c] Agreements for lease held suf- 
ficiently definite and certain as to 
term or duration. Joyce v. Tomasini, 
168 Cal. 234, 142 P 67; Cochrane v. 
Justice Min. Co., 16 Colo. 415, 26 P 


§§ 103-105] 


ance** or payment.®5 


Extension of time. A contract provision for an 
extension of time until a search of title by a title 
company can be obtained is not objectionable as 
On the other hand, where time is ex- 
pressly made of the essence of the contract, a pro- 
vision for an extension of time which does not state 
who has authority to grant the extension, is too 
indefinite and uncertain to form the basis of an 


indefinite.®*® 


action for specific performance.’? 


[§ 104] bb. Failure To State Any Time.** Where 
payment by the terms of the contract is to be de- 
‘ferred, but the time of payment is not specified, 
the uncertainty is fatal.8® _ Likewise it is held in 
some,®° but not other,®! jurisdictions that where a 
mortgage is to be given, a failure to state when it 
shall mature or be payable renders the contract’ so 
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formance. 


to convey land 


[58 C.J.] 939 


On the other hand, where deferred pay- 
ment does not appear to be contemplated, a contract 


can be specifically enforced even 


though no certain and definite time is fixed for pay- 
ment of the purchase price.°? 
vision for the time of payment of interest, such as 
annually or semiannually, does not create an im- 
portant uncertainty or ambiguity;°* and a failure 
to state the time for-making a conveyance does not 
make the contract too ambiguous, uncertain, or in- 


Also a lack of pro- 


definite for specific enforcement,®* at least where 


contract.®® 


indefinite and uncertain as to defeat specific per- 


780; Boston Clothing Co. v. Solberg, 
28 Wash..262, 68 P 715; Hersey v. Gib- 
lett, 18 Beav. 174, 52 Reprint 69. 


{[d] Contract construed as intend- 
ed to continue in force until termi- 
nated by mutual consent. Mathews 
v. Berrett, 42 Utah 174, 129 P 419. 


84 Shaver v. Wickwire, 335 fll. 
46, 166 NE 458; Rosenbaum v, Tysz- 
ka, 192 Mich. 457, 158 NW 848. 


[a] Time for delivery of personal 


property.— Brown v. United Motor Car. 


Co., 11 La. A. 84, 120 S 264. 


[b] Time for giving possession of 
real property.—Donovan v. Murphy, 
203 Iowa 214, 212 NW 466; Marti v. 
Ludeking, 193 Iowa 500, 185 NW 476. 


{c] Time when right of option to 
purchase wiil arise.—Stay v. Tennile, 
159 Ala. 514, 49 S 238. 


{d] ‘Time for closing title.—Heller 
v. Sweeney, 100 N. J. Eq. 150, 135 A 
264 [aff 102 N. J. Eq. 60, 139 A 526], 


[e] Isolation of rule from reasons 
therefor.—‘‘There is no rule requiring 
certainty as to time of performance 
which can be properly isolated from 
the equitable reasons on which it is 
based.” Van Buren v. Fine, 101 N. J. 
Eq. 378, 380, 139 A 486 [aff 103 N. J. 
Eq. 327, 143 A 921]: 


[f] Contracts held sufficiently def- 
inite and certain as to time for per- 
formance. Nickerson v. Nickerson, 
209 Mich. 134, 176 NW 456; Texas 
Farm Bureau Cotton Assoc. v. Stovall, 
113 Tex. 273, 253 Sw 1101 [rev (Civ. 
A.) 248 SW 1109]; Cummings v. Niel- 
son, 42 Utah, 157, 129 P 619. 


85. Cal.—Wood v. Anderson, 199 
Cal. 440, 249 P 862; Klein v. Marka- 
rian, 175 Cal. 37, 165 P 3; Patterson 
vy. Reddish, 56 Cal. A. 197, 204 P 565. 


Conn.—Griffin v. Smith, 101 Conn. 
219, 125 A 465. 


Ind.—Cline v. Strong, 
286, 100 NE 569. 


Pa.—Bentfield v. Hastenteufel, 283 
Pa. 264, 129 A 62. 


Ss. D—Shumway v. Kitzman, 28 S. 
D. 577, 134 NW 325; Meyer Land Co, 
vy. Pecor, 18 S. D. 466, 101 NW 39. 


Compare Richards v. Calley, (Tex. 
Civ. A.) 28 SW (2d) 1095 (a provision 
in a contract of exchange that one 
party shall arrange a satisfactory 
time of payment of the indebtedness 
on his property to suit the other party 
relates to a collateral matter and un- 
certainty therein is not material). 


[a] Contracts held sufficiently def- 


52 Ind. A. 


inite and certain as to time of pay- 
ment. Joyce v. Tommasini, 168 Cal. 
234, 142 P 67; Hansen vy. Hevener, 69 
CalVALPs3ty 123t PUsGige Nox va) Kor- 
shinsky, 9%" Miaz-503, 1212S 5603 )Ha- 
kin v. Wycoff, 118 Kan. 167, 234 P 63; 
Everett v. Dilley, 39 Kan. 73, 17 P 
661; Bushman vy. Faltis, 184 Mich. 
172, 150 NW 848; Seigne v. Warren 
Auto Co., 147 Minn. 142, 179 NW 648; 
Strandberg v. Rossman, 59 Minn. 509, 
61 NW 675; Lankton v, Stewart, 27 
Minn. 346, 7 NW 360; Luczak v. Mari- 
ove, 92, N. J. Eq! 377,112 A -494 [aft 
93 N. J. Eq. 509, 116 A 925]; Martin 
v. La Boon, 116 S. C. 97, 107 SE 320; 
Wilson v. Beaty, (Tex. Civ. A.) 211 
SW 524; Thomas v. Johnson, 55 Utah 
424, 186 P 437; Dingman y. Hillberry, 
159 Wis. 170, 149 NW 761; Stout v. 
Weaver, 72 Wis. 148, 39 NW 375; Pegg 
v. Olson, 31 Wyo. 96, 223 P 223. See 
Scholtz v. Philbin, 157 Md. 196, 145 
A 487 (a land contract, providing for 
payment in cash or one third cash, 
balance in one, two, or three years, is 
enforceable by the vendor to the ex- 
tent to which it is certain, namely, 
that the vendee shall make all de- 
ferred payments, if he elects to defer 
any, in three years). 


86. Van Buren v. Fine, 101 N. J. 
Eq. 378, 139 A 486 [aff 103 N. J. Ea. 
327, 143 A 921]. 

87. Schellenbach v. Lagasse, 
Cal. 665, 262'P 304: 

88. Failure to state time as ren- 
dering contract incomplete see infra 
Seles 

89. Cal.—Burnett v. Kullak, 76 Cal. 
535, 18 P 401. 
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Conn.—Platt v. Stonington Sav. 
Bank, 46 Conn. 476. 
Del.—Simms v. Schwartz, 15 Del. 


Ch. 195, 134 A. 99. 


Ill.— Wright v. Raftree, 181 Ill. 464, 
54 NE 998. 

Ky.—Tharp Univ. School v. Komus 
Realty Co., 159 Ky. 386, 390, 167 SW 
136 [quot Cyc]. 


Minn.—Williams  v. 
Minn, 516. 

Mo.—Terry v. Michalak, 319 Mo. 290, 
296, 3 SW (2d) 701 [quot Cye]. 


N..J.—Moore v. Galupo, 65 N. J. 
Eq. 194, 55 A 628; Potts v. White- 
head, 20 N. J. Eq. 55 [aff 23 N. J. Eq. 
512]; McKibbin v. Brown, 14 N, J. 
Eq. 13. 

N. Y.—Milliman v. Huntington, 68 
Hun 258, 22 NYS 997; Foot v. Webb, 
59 Barb. 38; Jones v. Andreas, 47 Hun 
633, 13 NYSt 3638. 


Stewart, 25 


[§ 105] cc. Cure, Waiver, or Estoppel. 
may waive,°®® or become estopped to assert,®’ indefi- 
niteness of the contract as to time of payment. 
may not, however, waive a provision which was 
made, not for his sole benefit, but for the benefit of 


the time of conveyance is not of the essence of the 


A party 
He 


Oh.—Bentley v. Miller, 18 Oh, Cir. 
Ct! 365,207 On Cine DeCsaous 


Okl.—Bordner v. Gordon, 94 OkIl. 
165, 221 P 50; Strack v. Roetzel, 46 
OK. 695, 148 P 1017. 


Pa.—Zimmerman v. Rhoads, 226 Pa. 
TAS TbaeAS ZO. 


Va.—Berry v. Wortham, 96 Va. 87, 
30 SE 443. 


Wis.—Buck v. Pond, 126 Wis. 382, 
105 NW 909; Schmeling v. Kriesel, 
45 Wis. 325. 


Alta.—Ritchie v. Gibbs, 6 Alta. L. 
181; Evans v. Norris, 5 Alta. lL. 320. 


Man.—Farms v. McKenzie, 23 Man. 
120. 


Sask.—Fenske v. Farbacher, 5 Sask. 
L. 283; Ross v. Land Co., 4 Sask. L. 
346. 


[a] Where part of consideration 
was joint arrangement for lumbering 
land, and there was no agreement or 
usage as to the time to be allowed for 
lumbering, the contract was held too 
indefinite. Gates v. Gamble, 53 Mich. 
181, 18 NW 681. 


90. Burnett v. Kullak, 76 Cal. 535, 
18 P 401; Magee v. McManus, 70 Cal. 
553, 12° P4515) “TCharp (University, 
School v. Komus Realty Co., 159 Ky. 
386, 167 SW 136; McClintock v. Laing, 


22) Miche 2i2¢ (Poole we Lannisn tsa 
Wis. 363, 118 NW 188, 864. 
91. Caplan v. “Buckner, 123 Md: 


590, 91 A 481; Triebert v. Burgess, 11 
Md. 452; Cavanna v. Brooks, 97 N. J. 
Hg. 38297 er Aw 24) soli Alero Gales 
Snyder v. Greaves, (N. J. Ch.) 21 A 
291; Green v. Richards, 23 N. J. Eq. 
32° faft' 23 N. J. Ba. 536]; Chapman 
v. Milliken, 136 Wash. 74, 239 P 4; 
Lareau v. Poirier, 51 Can. S. ©; 6387 
{dism app 23 Que. K. B. 495]. Con- 
tra Nichols v. Williams, 22 N. J. Eq. 
63. : 


92. Penney v. Norton, 202 Ala. 
690, 81 S 666. 


93. Ehrenstrom v. Phillips, 9 Del. 
Chet aeur A 80: : 

94. Joyce v. Tomasini, 168 Cal. 
Pewih Ie Pe AES (e 

95. King v. Stephens, 113 Kan. 
BS, cube ey Salil 

96. Richards v. Calley, (Tex. Civ. 


A.) 28 SW (2d) 1095. 


[a] Wendee may waive all credit. 
—Levine v. Lafayette Bldg. Corp., 
103 N. J. Eq. 121, 142 A 441. 


97. Tingue v. Patch, 93 Minn. 437, 
101 NW 792. 
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the other party as well. 


to specitic performance.” 


98. Terry v. Michalak, 319 Mo. 290, 
3 SW (2d) 701. 

99. Penney v. Norton, 202 Ala, 690, 
81 S 666. 

1. Levine v. Lafayette Bldg. Corp., 
103 N. J. Eq. 121, 142 A 441. 


Que lhrenstromisv.,) Phillips; 9 Dell 


Ch. 74, 77 A 80; Westphal v. Buenger, 
BOA Tee Wiel ba INE 426)" erry’ ave 
Michalak, 319 Mo. 290, 3 SW (2d) 
701. 


3. MNecessity of concluded or com- 
pleted contract see supra §$ 95. 

4. U. Si— Wichita, Water’ «Cor wv: 
Wichita, 280 Fed. 770 [rev 271 Fed. 
973]; Kane v. Luckman, 131 Fed. 609; 


Manning v. Ayers, 77 Fed. 690, 23 
CCA 405. 
Ala.—Citronelle Turpentine Co. v. 


Buhlig, 184 Ala. 404, 63 S 951 
Alaska.—Hawkins v. Wells, 5 Alas- 
ka 535, 537 Lquot Cyc]. 
Cal.—Chandler v. Hollingsworth, 
CGuCatw As Aiea 14 oP 580 


Del.—Orenstein v. Kahn, 13 Del. 
Ch. 376, 119 A 444 [rev Kahn v. Oren- 
stein, 12 Del. Ch. 344, 114 A 165]. 


Tll—Sluka vy. Bielicki, 335 Ill. 202, 
167 NE 90; Kopprasch v. Satter, 331 
Tll. 126, 162 NE 141; Gabrenas v. Ro- 
manecki, 331 Ill. 95, 162 NE 161; C. 
D. Gammon Co. v. Standard Trust, 
ete., Bank, 327 Ill. 489, 158 NE 810; 
Corbett v. Cronkhite, 239 Ill. 9, 87 NH 
874; Lombard v. Chicago Sinai Cong., 
64 Ill. 477. 


Ind.—Ryan v. Summers, 81 Ind. A. 
225, 142 NE 879. 


Ky.—Madox v. McQuean, 3 A. K. 


Marsh. 400. 

La.—Blanks y. Sutcliffe, 122 La. 
448, 47 S 765. 

Md.—Realty Impr. Co. v. Unger, 


141 Md. 658, 119 A 450; Canton Co. ve 
Northern Cent. R. Co., 21 Md. 383. 


Mass.—Conos vy. Sullivan, 250 Mass. 
376, 145 NE 529. 


Mo.—Terry v. Michalak, 319 Mo. 
290, 296, 3 SW (2d) 701 [quot Cye]. 


Nev.—Dodge Bros. v. Williams Est. 
Co., 52 Nev. 364, 287 P 282. 


N. J.—Zukman v. Ihle, 99 N. J. Eq. 
702, 133 A 779 [aff Sukman v. Ihle, 
LOOUN. J. lg. 598; 135° A. 92073) Davila 
v. United Fruit Co., 88 N. J. Eq. 602, 
103 A 519. 


N. Y.—Ansorge v. Kane, 244 N. Y. 
395, 155 NE 683; Kayser v. Arnold, 
48 Hun 620, 1 NYS 412 [aff 124 N. Y. 
674, 27 NE 360, 4 Silv. A. 405]; Mayer 
v. McCreery, 44 Hun 628, 9 NYSt 114 
[aff 119 N. Y. 434, 23 NE 1045]. 


Or.—Bushnell vy. Dumbeck, 61 Or. 
ae ees 6. 


Pa.—Stein y. North, 3 Yeates 324. 


Va.—Colonna Dry Dock Co. v. Col- 
onna, 108 Va. 230, 61 SE 770; Berry v. 
Wortham, $6 Va. 87, 30 SE 443; Ba- 


Where a contract for the 
conveyance of real property does not provide for de- 
ferred payment, and does not fix a definite and cer- 
tain time for payment, the time can be made certain 
by an offer to deliver the deed, or a tender of the 
purchase price, within a reasonable time;°® but, 
except in some jurisdictions,t where the contract 
provides for credit or deferred payment, and is un- 
certain as to time of payment, the vendee may 
not offer to pay cash and thereby become entitled 
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terms ;* 


settlement.® 


ker v. Glass, 6 Munf. (20 Va.) 212; 
Graham vy. Call, 5 Munf. (19 Va.) 396. 

W. Va.—Pickens y. Stout, 67 W. Va. 
422, 68 SE 354. 

Wis.—Hopkins y. Gilman, 
476. 

Eng.—White v. McMahon, L. R. 
18 Ir. 460; Callaghan v. Callaghan, 
8 Cl. & EY 374, 4 Ir. a: 441, -sRe- 
print 145. 

Alta.—Bank v. McDougall, 6 Alta. 
21; Rogers v. Hewer, 5 Alta. L. 
ds 


22. Wis. 


B. C.—Frewen v. Hayes, “1 
143; Lyell v. Cormack, [1928] 
LR 902. 

N. B.—Creaghan v. 
[1928] 3 DomLR 6382. 


Ont.—Stow v. Currie, 21 Ont. L. 486, 
16 OntWR 341; Williams v. Newton, 
[1923] 1 DomLR 423. 


Sask.—-Strickland v. Ross, 
L. 347; Ross v. Land Co., 4 Sask. L. 
346. 

[a] Contract to form corporation 
cannot be specifically enforced where 
there is no Showing of an agreement 
upon the preliminary steps necessa- 
ry to its formation. Davis v. Wynne, 
(ex Cives AS11910 SivWeolos 


[b] Contracts held complete.— 
Read Drug, etc., Co. v. Nattans, 129 
Md. 67, 98 A 158; Munro v. Edwards, 
86 Mich. 91, 48 NW 689; West Heights 
Realty Corp. v.'Adelman, 107 N. J. 
Eq. 351, 152 A 196; Lareau v. Poirier, 
5 Cant SC 637s 25 Domilyre266: 


Ludeking, 


4 Dom 


Davidson, 


5. Iowa.—Marti v. 193 


Iowa 500, 185 NW 476. 
Kan.—Nichols v. Coppock, 124 Kan. 
652, 656, 261 P 574. 
Miss.—Nickerson v. Fithian Land 
Cov eL TSR IVS See 22 eS Om) ales 
Pa.—Kitzmiller vy. Thun, 6 Pa. Dist. 
& (Co. 82: 


S. C.—Maxwell v. Standard Furni- 
tune Co., UTS Co-c2b LOR Siege 


Wis.—Marshall, etc., Bank v. 
poppe 195 Wis. 203, 217° NW 
“It is fundamental that specific 


performance will not be decreed where 
the contract is incomplete 
in its terms.’ Nichols v. 
supra. 

6. Colo.—Riverside Land, etc., Co. 
ioe 24 Colo. A. 442, 134 P 


Md.—Brown y. Summerfield, 
Md. 356, 138 A 242., 


Mich.—Pfent v. Michaux, 231 Mich. 
300, 204 NW S86. 


Mo.—Baldwin y. Corcoran, 320 Mo. 
813, 7 SW (2d) 967; Terry v. Mich- 
alak, 319 Mo. 290, 3 SW (2d) 701. 


Nebr.—Mercer v. Payne & Sons Co., 
115 ‘Nebr. 420, 213 NW 813. 


Coppock, 


153 


5 Sask.’ 


[§§ 105-106 - 


[§ 106] 3. Completeness*—a. In General. To be 
specifically enforceable, a contract must be com- 
pletet in its terms,® or at least in its essential and 
material terms, parts and elements;°® it 
capable of being performed without adding to its 
and it must not leave a material and es- 
sential term or element for future negotiation and 
The court cannot supply an important 
omission or complete a defective contract for the 
purpose of specific performance.? 
all the essential elements of a contract are stated, 


it must be 


However, where 


N. J.—Morgan Realty _Co. v. Pazen, 
102 NJ. g."33, 1397A> 7125 Binnsive 
Smith, <937 Ney. Js oon 33501 Lo tA 69: 


Pa.—-Beaver v. Slane, 271 Pa. 317, 
114 A 509; Zimmerman vy. Rhoads, 
226) Pa. 174, Yio A Z0m ee 


Va.—Parker v. Murphy, 152 Va. 173, 
146 SE 254. 
7. Harter v. Morris, 72 Ind. A. 189, 


123 NE 23 [reh den 72 Ind. A. 189, 
123 NE 7197. 
8. Ind—New Albany Gas Light, 


etc., Co. v. New Albany, 139 Ind. 660, 
39 NE 462. 2 

Mad.—Scholtz vy. Philbin, 157 Md. 
196, 145 A 487. 


Minn.—Dial Toaster Corporation v. 
Waters-Genter Co., 181 Minn. 606, 233 


NW 870. 
Miss.—Phelps y. Dana, 121 Miss. 
COMME Sor IS moe 


Mo.—Wiley v. Robert, 31 Mo. 212. 


N. J.—Morgan Realty Co. v. Pazen, 
102 N. J. Eq. 33, 139,A 712; Domestic 
Tel., ete., Co. v. Metropolitan Tel., 
ete; Cos, 40eN. Ue hae2 87 \Pafinso. ane 
J. Eq. 160]; Potts v. Whitehead, 20 
IN. J, Wa. bo Gati 23: ON si Monae 
Camden, etc., R. Co. v. Stewart, 18 N. 
J. Eq. 489; McKibbin v. Brown, 14 
INE GG TUE alee 


N. Y.—Keystone Hardware Corp. v. 
Tague, 246 N. Y. 79, 158 NE 27, 53 
ALR 610; Ansorge v. Kane, 244 N. Y. 
395, 155 NE 683; Quale v. McDaniels, 
12 ASC. bi.. 21 MNS) 2226 eu esee 
Kendall v. Kendall, 200 App. Div. 706, 
193 NYS 661 (the court may decree 
specific performance of a _ contract 
which leaves for future agreement 
the particular securities which one 
party is to deposit for one-half of a 
trust fund which he unconditionally 
agreed to create). 


ee C.—Cobb v. Cromwell, 62 N. C. 


Utah.—Whitehill v. Lowe, 10 Utah 
4195 37 e589: 


W. Va.—Hermann vy. Goddard, 82 
W. Va. 520, 96 SH 792. 


B. C.—McSorley v. Murphy, [1928] 
4 DomLR 790. 


“An agreement which leaves one 
of the essential terms to be deter- 
mined by the parties mutually at a 
future time is unenforceable.” Mc- 
Sorley v. Murphy, supra. ? 


9. Tarses v. Miller Fruit, ete., Co., 
155 Md. 448, 142 A 522; Chatham- 
Trenary Land Co. vy. Swigart, 220 
Mich. 137, 189 NW 1000; Telford v. 
Ring, 79 Okl. 92, 191 P 179; Plante v. 
Fullerton, 46 OCkl. 11, 148 P 87; Zim- 
eee v. Rhoads, 226 Pa. 174; 75 A 


_ [a] Court will not read conditions 
into contract to make it enforceable 
by affirmative decree. Smart vy. Bos- 
ton Wire Stitcher Co., 50 R. I. 409 
IESE OO mes ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


SS 106-109] 


a failure to include other provisions which might 
properly have been incorporated does not prevent a 
decree of specific performance;1° and terms which 
the law implies need not be expressly stated.) 
is no defense that the agreement must be gathered 
from more than one instrument where they may 
fairly be construed as constituting one writing.1? 
It is held that a party who prepared, or whose at- 
torney prepared, the contract or a memorandum 
thereof cannot, to defeat specific performance, take 
advantage of the omission of a term or condition 
therefrom,'*® especially where the adverse party 
offers to allow the incorporation of the omitted term 


or condition in the decree.*+ 


[§ 107] b. Provision for Subsequent Contract. It 
may be proper to decree specific performance of an 


10. Brin v. Michalski, 188 Mich. 
400, 154 NW 110; Finlen v. Heinze, 
32 Mont. 354, 80 P 918. 


[a] Another agreement.—Specific 
performance of a written contract is 
not defeated by its failure to embrace 
another agreement of which enforce- 
ment is not asked. Davis v. Davis, 
171 Ark. 168, 283 SW 360. 


11. Jll.—Singer v, Murphy, 338 Ill. 
620, 170 NE.777;. Miller v. Gordon, 
296 T1l. 346, 129 NE 809. 


Kan.—McAdam vy. Leak, 
704, 208 -P 569. 


Md.—Lawson vy. Mullinix, 104 Md. 
156, 64 A 938. 


Mich.—Munro v. Edwards, 86 Mich. 
91, 48 NW 689. 


Nebr.—Bennett v. Moon, 110 
692, 194 NW 802; 31 ALR 495. 


Tex.—McAllen v. Raphael, (Civ. A.) 
96 SW 760. 


[a] Exception of easement.—The 
existence of a railroad right of way 
on land agreed to be sold, which was 
known to both parties, does not pre- 
vent specific performance of the con- 
tract because it failed to mention the 
easement, since its exception from 
the conveyance will be implied. Skin- 
ner v. Stone, 144 Ark. 353, 222 SW 
360, 11 LRA 808. 


111 Kan. 


Nebr. 


12. Dunlap v: Foss, 82 N. H. 449, 
164 AQI25 72 

13. Franklin v. Welt, 98 N. J. Eq. 
602, 131 A 585. 


14. Miller v. Gordon, 296 Ill. 346, 
129 NE 809. 


15. Noyes v. Schlegel, 9 Cal. A. 
516, 99 P 726. See Schermer y. Wil- 
Mart, 292 Pa. 55, 1270 A315, (recogmiz- 
ing that a court of equity would de- 
cree specific performance if the cir- 
cumstances required it). 


16. Union Bag, etc., Corp. v. Bisch- 
off, 255 Fed. 187; Roberts v. Hoberg, 


212 App. Div. 595, 209 NYS 437; Dia- 
mond v. Talbot, 123 Misc. 339, 205 
NYS 309. 

17. Schermer v. Wilmart, 282 Pa. 
Dp, 120 Av3sld. 

18.. Ill—London v. Doering, 325 
TT 589 l— V5G INE 795. 


Ky.-—Raccoon. Coal Co. v. Faulkner, 
168 Ky. 235, 181 SW 1106. 


Nebr.—Mercer v. Payne & Sons Co., 
115 Nebr. 420, 213 NW 813. 


N. J.—Levine v. Lafayette Bldg. 
Corp., 105 N.. J: Ha. 532, 148 A 772 
[rev 103"Na J. Eq. 121; 142, A 441]; 
Hobelman v. Cavallo, 102 N. J. Ea. 
248, 140 A 432; Schneider v. Craw- 
ford, 99 N. J. Eq. 249, 131 A 687. 


SPECIFIC PERFORMANCE 
It 


traci” 


settlement.?° 
[§ 108] ¢. In 


Primer ETUC Nae v. Bare, 27 Man. 
al 


19. Zukman v. Ihle, 99 N. J. Eq. 
702) 133 A770 Laft€"Sukman v:_ Thie, 
100 N. J. Eq. 598, 185 A 920]; Weni- 
ho v. Naegele, 99 N. J. Hq. 183, 131 A 
895, [att 100 No J. Hg. sou, U4 A 92013 
Spielvogel v. Veit, 197 App. Div. 804, 
189 NYS 899; Plauschinat v. Shapiro, 


70 Pa. Super. 606. 
20. Colo.—Carson y. Redding, 52 
Colon LE8, e220 P aL a7 


I11.—1500 Sherman Ave. Bldg. Corp. 
Vv. Perkovic, 255) 11 A: (51/8: 


Kan.—Grow v. Davis, 110 Kan. 214, 
203 P 683. 

Mass.—Callanan v. 
Mass. 113, 32 NE 941. 


Mont.—Livingston Waterworks v. 
Divineston, 53. Monty 1, 162 P 38s, 
LRA1917D 1074. 


N. J.—Tansey v. Suckoneck, 98 N. 
J. Eq. 669, 130 A 528. 


N. Y.—Kingsbridge Impr. Co. v. 
American Exchange-Pacific Nat. 
Bank, 249 0N. Ys 9%) 4062) INET 1597 sfaft 
222 App. Div: 31, 225 5NYS 355). 

Wis.—Goldstine  v. 
Wis. 141, 147 NW 7. 


21. Ga.—Muller y. Cooper, 165 Ga. 
439, 141 SE 300. 


Tll.— Winter vy. Trainor, 151 Jil. 191, 
NE 869. 


Mich.—Shipman _ v. 
Mich. 82, 44 NW 171. 


N: Y.—Stanton v. Miller, 58 N. Y. 
192. 

Pa.—James v. Penn Tanning 
221 Pa. 634, 70 A 885. 

Ss. D.—Chambers v. Roseland, 21 S. 
D. 298, 112 NE 148. 


Eng.—Commins vy. Scott, L. R. 20 
Hq. 1), -44 9. J.<Ch. 563,32, .-0.. Rep. 


“Chapin, 158 


Tolman, 157 
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Campbell, 79 


Co.; 


N. S420, +23. Wkly. Rep. 498; Potter 
Ve Duffield, I. R. 18 Hyg. )4, 43 usd: 
Ch. 472, 22 Wkly. Rep. 585; Sale v. 


Hambert, Iu. R. 18 Bq. 1, 43 lL. J. Ch. 
470, 22 Wkly. Rep. 478. 


Can.—Andrews v. Calori, 38 Can. S. 
Cro Se 


B. G—Newberry v. Bown, 21 B. C. 


556; Rathom vy. Calwell, 16 B. C. 201. 

Man.—Farms v. McKenzie, 23 Man. 
120. 

Ont.—White v. Tomalin, 19 Ont. 
py ls 

[a] “Client” of named person does 


not sufficiently describe plaintiff so 
that his identity cannot fairly be dis- 
puted. Newberry v. Brown, 20 B. C. 
483. 
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agreement to enter into a contract,'® or of an in- 
formal agreement, even though the parties contem- 
plated the subsequent execution of a formal con- 
This is true where the agreement contains 
the essential terms.!7 
be proper and necessary to refuse specific perform- 
ance of such an agreement,'® as where it is incom- 
plete'® and leaves terms for future negotiation and 


On the other hand, it may 


Particular Matters—(1) Parties. 


The memorandum of the contract must contain the 
names of the parties, or a sufficient description of 
them to enable them to be identified.?+ 


[§ 109] (2) Subject Matter-_(a) In General. 
contract to sell, 
be specifically enforced unless it describes the lan 


A 
exchange or devise land will not 


22 


[b] Unfilled blanks.—W here 
blanks for the names of the grantors 
are not filled in, and there is nothing 
to show that the vendors are to sign 
a deed, plaintiff is not entitled to spe- 
cific performance. Klein v. Hodg- 
don, 323 Ill. 440,154 NE 197. 


[e] Unselected grantee.—A’s 
agreement to convey to such mem- 
bers of B’s family as A may choose, 
is not enforceable where A dies with- 
out making a selection. Stanton v. 
Miller, 58 N. Y. 192. ; 


{[d] Wendor and purchaser held 
sufficiently designated.—Shaw v. Mc- 
Namara, 85 Mont. 389, 278 P 836. 


22. Ala—Alba y. Strong, 94 Ala. 
NGS HOS a2 428 


Alaska,—Hawkins v. Wells, 5 Alas- 
ka 535. 


Ark.—Hotopp y. Adair, 144 Ark. 
629, 223 SW 393; Stanford v. Sager, 
141 Ark. 458, 217 SW 458; Ashcraft 


v. Tucker, 136 Ark. 447, 206 SW 896. 

Cal.—Haton v. Wilkins, 163 Cal. 742, 
27 P 71; Meyer v. Quiggle, 140 Cal. 
74 P 40; Ferris v. Irving, 28 Cal. 


Hines v. Copeland, 23 Cal. A. 36, 
36° P 728. 


Kla.—Whitson v. 
1201, 115 S 512; Casler v. Anderson, 
91 Fla. 454, 107 S 681; Dixie Naval 
Stores Co. v. German-American Lum- 
ber Co., 76 Fla. 339, 79 S 836. 


Ga.—Muller v. Cooper, 165 Ga. 439, 
141 SE 300; Lancaster v. Wilson, 151 
Ga. 154, 106 SE 103. 


Ida.—Armstrong v. Henderson, 16 


a 
or 


Owens, 94 Fla. 


Ada. 566, 102 P 361. 


Ky.—Home Ins. Co. v. Wilson, 210 
Ky. 237, 275 SW 691; Reed v. Horn- 
back, 4 J. J. Marsh. 375: 


Md.—Helmik v. Pratt, 153 Md. 685, 
3G AY 59. 


N. J.—Welsh v. Bayaud, 21 N. J. 
Eq. 186; Camden, etc., R. Co. v. Ste- 
wart, 18 N. J. Eq. 489. 


Pa.—Brown v. Hughes, 244 Pa. 397, 
90 A 651; James v. Penn Tanning Co., 
221 Pa: 634, 70 A 885: Tbnyon vo Moucks 
25 Pa. Dist: 237; Minich’s, Mstate;, 21 
Pa. Dist. 605. 


Tex.— Whitehead Mi Reiger 
(Commn. A.) 6 SW (2d) 745 [aff (Civ. 
AC) 282 SW 6514] 

W. Va.—Pickens v. Stout, 67 W. Va. 


422, 68 SE 354; Crawford v. Work- 
man, 64 W. Va. 10, 61 SH 319° 


Wis.—Auer v. Mathews, 129 Wis. 
143, 108 NW 465. 

Wyo.—Freeburgh v. Lamoureux, 15 
Wyo. 22, 85 P 1054. 

[a] Description held sufficient.— 
Ryan y. Frey, 76 Ind. A. 422, 132 NE 
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or furnishes means by which it ean be identified? 
with reasonable certainty.?4 Also, a contract to eut 
and extend a canal is not susceptible of specifie per- 
formance where it does not specify the location, 
width and depth of the canal.?® On the other 
hand, specific performance of a contract for the sale 
of real property is not precluded by the failure of 
the contract to state whether or not the purchaser 
will take the perpetual fire insurance policies, if 
any, on the property.”° 


Kind of deed. It has been held not necessary, to 
authorize specific performance of a contract for the 
sale and conveyance of land, that the contract spec- 
ify the character of deed to be executed,”’ it being 
implied that a conveyance of the fee by deed with 
general warranty was intended ;?* but in some cases 
a failure to mention the kind or form of deed or 
instrument by which the property is to be conveyed 
has been held, in connection with other omissions, 
to render the agreement incomplete and unenforce- 
able.?° 


[§ 110] (b) Particular Designation or Descrip- 
tion—aa. Boundaries. The land may be described 
and sufficiently identified by its popular designation 
or name, where that distinguishes the premises from 
other property, and the boundaries are well defined 


376; Armstrong v. Henson, 139 S. C. 
156, 137 SE 439; Townsend v. Milli- 
ken, (Tex. Civ. A.) 294 SW 938 (when 
contract is considered in its entirety). 


23. Hotopp v. Adair, 144 Ark. 629, 
223 SW 393; Boyce v. Holloway, 45 
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32. ‘Caskey v. Williams, 11 SW 11, 
10 KyL 877; Jordan v. Fay, 40 Me. 130; 
Reed v. Reed, 93 N. C. 462; Grier v. 
Rhyne, 69 N. C. 346; Capps v. Holt, | 955; Forsyth v. Leslie, 74. App. Div. 
58 N. C. 153; Guinn v. Warbutton, 64 
W. Va. 76, 60 SE 1100. 
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by reputation.2° Mention of several boundaries may 
be sufficient,?1 and a designation of one boundary** 
or two boundaries*? only may be insufficient, espe- 
cially where other boundaries are to be fixed by lay- 
ing out streets and this is not done.** A designa- 
tion of the land as a certain quantity out of a larger 
described tract, as of so many acres out of a spec- 
ified tract, is insufficient, where the boundaries of 
the part are not stated or the part has not been 
carved out;?5 but where the vendor has sold the 
remai:der to a third person, there is a sufficient 
identification;?® and a designation of lot, or lot and 
block, numbers, without stating the dimensions or 
boundaries of the lots, may be sufficient,*7 at least 
where reference is made to a map or plat** which 
is a matter of public record.*® <A description by 
street number is not necessarily fatally defective.*° 


[§ 111] bb. Landmarks or Natural Features. 
Landmarks or natural features of the land which 
would not appear on a map may aid in ‘identifying 
the land to be conveyed.*+ 


[§ 112] ce. Occupation, Ownership, or Mode of 
Acquisition. The land may be identified by a state- 
ment of the vendor’s ownership, if the evidence 
shows that the vendor owns only one tract which 
answers to the rest of the description.*? Also, the 


KyL 1205]; Riley v. Hodgkins, 57 
N. J. Eq. 278, 41 A 1099; Pelletreau 
v. Brennan, 113 App. Div. 806, 99 NYS 


517, 77 NYS 826. 
But see Bak- 


Ind. A. 535, 91 NE 34. See Graham v. 
Graham, 85 Ark. 442, 108 SW 835 
(an agreement which describes no 
real estate, but-covers all partner- 
ship property, will be specifically en- 
forced as to real estate bought with 
partnership funds). 


[a] It is sufficient to refer to deed 
which describes the property accu- 
rately. Fallers v. Pring, 144 Wash. 
2245957 P 62% ‘[foll Bugge v. Pring, 
144 Wash. 698, 257 P 629]. 


24. See supra § 100. 
25. Viator v. Patout, 1 La. A. 362. 


26. Schermer v. Wilmart, 282 Pa. 
55, 127 A 315. 


[a] Policies are no part of real 
estate.—Schermer v, Wilmart, 282 Pa. 
55; 127 JA: 315. 


27. Penney v. Norton, 202 Ala. 690, 


81 S 666. 


28. Skinner v. Stone, 144 Ark. 353, 
222 SW 360, 11 ALR 808. 


29. Marti v. Ludeking, 193 Iowa 
500, 185 NW 476; Venino v. Naegele, 
99 N. J. Eq. 183. 


30. I11.—Koch y. Streuter, 218 I1l. 
546, 75 NE 1049, 2 LRANS 210; Hayes 
v. O’Brien, 149 Ill. 403, 37 NE 73, 23 
LRA 555. 


Kan.—Bacon v. Leslie, 50 Kan. 494, 
31 P 1066, 34 AmSR 134; Hollis v. 
Burgess, 37 Kan. 487, 15 P 536. 


Ky.—Winn v. Henry, 84 Ky. 48, 7 
KyL 693. 


Re Seiad oar tenon. v. Curtis, 18 Mich. 
298. 


ty C.—Simmons v. Spruill, 56 N. 


31. Sherman v. Simpson, 121 N. C. 
129, 28 SE 186; Kitchen v. Herring, 
42 N. C. 190. 


er v. Hathaway, 5 Allen (Mass.) 103 
(description “the lot of land con- 
taining fourteen acres, more or less, 
which lies on the northerly side and 
adjoining” a certain estate is suffi- 
cient on demurrer). 


33. Island Coal Co. v. Streitlemier, 
139 Ind.) 83, 37 NE 340; Holthouse’s 
App., 9° Pa. Casyi932 12, Avs40: 


oe Lynes v. Hayden, 119 Mass. 


35. Del.—Crockett v. Green, 3 Del. 
Ch. 466. 


Ill—Rampke v. Beuhler, 203 Ill. 
384, 67 NE 796 (“four lots 25 feet by 
150 feet deep,” out of a certain tract, 
which in fact had not been subdivided 
into lots); Brix v. Ott, 101 Ill. 70. 


Minn.—Nippolt v. Kammon, 39 
Minn. 372, 40 NW 266; Pierson v. 
Ballard, 32 Minn. 263, 20 NW 193. 


Nebr.—Omaha L. & T. Co. v. Good- 
man, 62 Nebr. 197, 86 NW 1082. 


N. C.—Grier v. Rhyne, 69 N. C. 346. 


Or.—Knight v. Alexander, 42 Or. 
G2 Obit 


W. Va.—Blankenship v. Spencer, 31 
W. Va. 510, 7 SE 483; Westfall v. 
Cottrills, 24 W. Va. 763; Mathews v. 
Jarrett, 20 W. Va. 415. 


Ont.—Sparks v. Clement, 40 Ont. 
L. 487. 


Compare Ring v. Ashworth, 3 Iowa 
452 (where a contract was to convey 
fifty-nine acres of an _ eighty-acre 
tract, and the vendee asked a decree 
in the words of the contract, the re- 
lief was granted). 


36. Preble v. Abrahams, 88 Cal. 
245, 26 P 99, 22 AmSR 301. 


Selection by party see infra § 115. 


37. Ochs vy. Kramer, 107 SW 260, 
32 KyL 762 [reh den 108 SW 235, 32 


38. Guillaume v. K. S. D. Land Co., 
48 Or. 400, 86 P 883 [reh den 48 Or. 
400, 88 P 586]. 


39. | Ross> v.- Purse; 
28 P 473. 


40. Matthes v. Wier, 10 Del. Ch. 63, 
84 A 878; Sallo v. Boas, 327 Ill. 145, 
158 NE 364. 


41. Hooper v. Laney, 39 Ala. 338; 
Minneapolis, ete., R. Co. v. Cox, 76 
Iowa 306, 41 NW 24, 14 AmSR 216 
(part of a described tract “lying south 
of the grove thereon”); Smith v. Wil- 
son, 160 Mo. 657, 61 SW 597 (“five 
acres in the southwest corner” of a 
certain tract, “inside the fence’’). 


42. Ill.—Guyer vy. Warren, 175 Ill. 
328, 51 NE 580. 


Ind.—Torr v. Torr, 20 Ind. 118; Cole: 


eae v. Hooper, 3 Ind. 316, 56 AmD 


Sie am pee v. Nockin, 20 Minn. 


17 Colo. 24, 


Nebr.—Ballou v. Sherwood, 32 Nebr. 
666, 49 NW 790, 50 NW 1131. 


Aes Y.—Waring. v. Ayres, 40 N. Y. 


Pa.— Johnson v. Pry, 29 Pa. Dist. 
557, 559 [quot Cyc]. 


pee ee eee v. Mays, 65 Tex. 


Utah.—Easton v. Thatcher, 
99, 25) P 728. area 


Newfoundl.—Fielden vy. 
Newfoundl. 100. 


[a] Lands of specified quality 
owned by the vendor in a locality de- 
scribed, if the lands are capable of 
identification, is a sufficient descrip- 
tion. Howison vy. Bartlett, 147 Ala. 
408, 40 S 757, 141 Ala. 598, 87 S 590 
(‘the virgin growth, long leaf, yellow 
ete timber land and rights’ so own- 
e 


Boone, 6 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 112-116] 


land may be identified by a statement that it is the 
land or property which the vendor or another ac- 
quired in a specified manner,‘*® or that it is the land 
oceupied at the time of the contract or any specified 
time by the vendor or any other specified person.*4 
Where ownership of the tract is not mentioned, the 
fact that the vendor owns but one tract does not, 
according to some authorities identify such tract 
as the one intended.t® Other cases, however, hold 
that, although the contract does not state the ven- 
dor’s ownership of the tract, such a statement is 
implied.*¢ 


[§ 113] dd. Quantity. A mere designation of the 
quantity of land to be conveyed is not a sufficient 
description of the land.47 


[§ 114] ee. Town, County, and State. A descrip- 
tion which does not mention the town, city, county, 
or state in which the land is located is insufficient*® 


43. Ala.—Farmer v. Sellers, 39 S 
772 (the land purchased by the ven- 
dor at a certain sheriff’s sale). 


l.—Fowler v. Fowler, 204 Ill. 82, 
68 NE 414. 


Ind.—Warner v. Marshall, 166 Ind. 
88, 75 NE 582. 


Mass.—Ryder v. Loomis, 161 Mass. 
161, 36 NE 836. 


Miss.—Connell v. Mulligan, 21 Miss. 
388. 


N. J.—Clawson v. Brewer, 67 N. J. 
Hq. 201, 58 A 598 [aff 700N. J. Ha: 
803, 67 A 1102]; Lewis v. Reichey, 27 
N. J. Ha. 240. 


Wis.—Stout v. Weaver, 72 Wis. 148, 
39 NW 375 (‘‘ten acres of land bought 
of T. Bardon and now in my posses- 
sion’’). 

Ont.—Bailey v. Dawson, 25 Ont. L. 
387, 20 OntWR 908. 


44. Ala.—Angel v. 
JRE SE ers) ese 


Cal.— Towle v. Carmelo Land, etc., 
Congo Cala oo Groom eet 20), 


Conn.——Hodges v. Kowing, 58 Conn. 
12, 18 A 979, 7 LRA 87. 


Md.—Engler v. Garrett, 
887, 59 A 648. 


N. C.—Simmons v. Spruill, 
(Cro Uh 


S. C.—Kennedy v. Gramling, 33 S. 
C. 367, 11 SE 1081, 26 AmSR 676. 


Tex.—Brainard v. Jordan, (Civ. A.) 
60 SW 784. 


Wis.—Docter v. Hellberg, 
415, 27 NW 176. 


45. Bartlett v. Williams, 27 Ind. A. 
637, 60 NE 715; Nippolt v. Kammon, 
39 Minn. 372, 40 NW 266; Knight v. 
Alexander, 42 Or. 521, 71 P 657; Ham- 
mer v. McEldowney, 46 Pa. 334. 51. 


. oe. 
46. Kan.—Bacon v. Leslie, 50 Kan. Bree) 


125. 


AU527. 


297. 


A 839. 


Wash. 
282. 

Simpson, 85 
387, 
42 CanSC 251. 


P94 et ALS wiodal.s 
Miss. 480; 


100 Md. 


56 N. 


955; 


65 Wis. NYS 468. 
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Ill.—Hamilton v. Harvey, 
469, 13 NE 210, 2 AmSR 118. O 


Ind.—Miller vy. Campbell, 


Ky.—Hall v. Cotton, 167 Ky. 464, 
180 SW 779, LRA1916C 1124. 52. 


Md.—Gorter v. Gale, 86 Md. 687, 39 


Mo.—Shelton v. Church, 10 Mo. 774. 


N. J.—Carr v. Passaic Land Impr., 
ete.; Cox, 922, Ny J. Bq.) 85./ 


N. C.—-Breaid v. Munger, 88 N. C. 
Pa.— Barnes v. Rea, 219 Pa. 287, 68 


Tex.—Jones v. Carver, 59 Tex. 293. 


Wash.—Rochester 
114, 32 P 4057. 


Can.—Coote v. Borland, 35 CanSC 


Ont.—Bailey v. Dawson, 25 Ont. L. 
20 OntWR 908; 
McHenry, 16 Ont. 139; 
derson, 15 Ont. L. 362, 10 OntWR 531, 
993, 16 Ont, TE 565,-12 OntWR 1037; 


48. Hammond v. Hacker, 93 
Fisher v. Kuhn, 54 
Harbers v. Brune, , (Tex. 
Civ. A.) 245 SW 746. 


49. McKevitt v. 
CaleAGe lL eyae2 0 sa A322 
17 Colo. 24, 28 P 473, 
76 Md. 243, 25 A 469; 
Brennan, 113 App. Div. 806, 99 NYS 
Levin v. Dietz, 48 Misc. 593, 96 


50. McKevitt v. Sacramento, 55 
Cale Aire 20 3aba Uses 
rett, 100 Md. 387, 59 A 648; 
v. Hornbaker, 3 N. J. Eq. 60; Brainard 
v. Jordan, (Tex. Civ. A.) 60 SW 784. 


Ala.—-Meyer 
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unless the contract is dated at a particular place*® 
or there are other data in the writing from which 
the location of the property may be inferred and 
which render express mention thereof unnecessary.®° 


[§ 115] (c) Aider by Subsequent Selection. A 
description which is insufficient in itself is rendered 
complete and sufficient when particular land is 
pointed out and designated and the purchaser en- 
ters or is put in possession;®! but a tender of a 
quitclaim deed of certain land does not have this 
effect.°? A contract giving one of the parties the 
right of selection of the lot or portion to be con- 
veyed is not incapable-of specific performance,®® 


[§ 116] (8) Consideration, Security, and Time for 
Payment or Performance—(a) In General. <A con- 
tract is too incomplete for specific performance if 
it does not fix the price or consideration or provide 
an adequate way in which it ean be fixed.®4 But the 


121 Ill. ] 245, 70 P 805. 


: r.—Richards v. Snider, 11 Or. 197, 
52 niente) peers 


Wis.—Inglis v. Fohey, 136 Wis. 28, 
116 NW 857. 


Brix v. Ott, 101 Ill. 70. 


53. Fleishman v. Woods, 135 Cal. 
256, 67 P 276; Brown v. Munger, 42 
Minn. 482, 44 NW 519; Repetto v. 
Baylor, 61 N.. J. Hq. 501, 48 A> 774: 
Prater v.. Miller, 10 N.C. 628. 


54 Fla.—Whitson v. Owens, 94 
Fla. 1201, 115 S/'512; Alton Beach 
Realty Co. v. Henderson, 92 Fla. 689, 
110 S 256; Dixie Naval Stores Co, v. 
German-American Lumber Co., 76 
Fla. 339, 79 S 836; Edwards v. Rives, 
3d Ma. 18:95 lite S416. 


Ga.—Muller v. Cooper, 165 Ga. 439, 
141 SE 300. 


Ill.—Folsom v. Harr, 218 Ill. 369, 
75 NE 987,-109 AmSR 297. 


v..~Yesler,. 66 


Mass.—Fogg v. Price, 145 Mass. 
PSC VERS ONN WE) 5 tad 4 NOR 
Miss.—Sturm vy. Dent, 141 Miss. 


648, 107 S 277. 
Mo.—Wiley v. Robert, 31 Mo. 212. 


N. H.—R. F. Robinson Co. v. Drew, 
83 N. H. 459, 144 A 67. 


N. J.—Woodruff v. Woodruff, 44 N. 
J. Eq. 349, 16 A 4, 1 LRA 380. 


Or.—Ramsey v. Wellington Co., 114 
Or: 35559285, Pazar: 


Pa.—Zimmerman vy. Rhoads, 226 
Pa. 174, 75 A 207; La Belle Coke Co. 
v. Smith, 221 Pa. 642, 70 A 894; Soles 
v. Hickman, 20 Pa. 180. 


Va.—Parker v. Murphy, 152 Va. 178, 
146 SE 254. 


W. Va.—Barnes v. Cole, 77 W. Va. 
704, 88 SE 184; Pickens v. Stout, 67 
W. Va. 422, 68 SE 354. 


Wyo.—Metcalf v. Hart, 3 Wyo. 513, 
27 P 900, 31 P 407, 31 AmSR 122. 


Fla. 


Sacramento, 55 
Ross v. Purse, 
Kraft v. Egan, 

Pelletreau v. 


Engler v. Gar- 
Robeson 


v. Mitchell, 77 


494, 31 P 1066, 34 AmSR 134. 


Me.—White vy. Mooers, 86 Me. 62, 
29 A 936. 

N. J.—Champion v. Genin, 51 N. J. 
Ea. 38, 27 A 817. 

Can.—Coote v. Borland, 35 Can. S. 
C. 282. 

Ont.—Foster v. Anderson, 15 Ont. 


L. 362, 10 OntWR 531, 998, 16 Ont. L. 
565, 11 OntWR 1037, 42 Can. S. C. 


Zale 

47. Ala.—Thompson v. Gordon, 72 
Ala. 455. 

Ark.—Fordyce Lumber Co. v. Wal- 
lace, 85 Ark. 1, 107 SW 160. 


Tll.—Work v. Welsh, 160 Ill. 468, 43 
NE 719. 

Ind.—Weaver v. Shipley, 
526, 27 NE 146. 

Iowa.—Ottumwa, etc., R. Co. v. Mc- 
Williams, 71 Iowa 164, 32 NW _ 315; 
Collins v. Vandever, 1 Iowa 573. 

Ky.—Curry v. Kentucky Western R. 
Co., 25 Kyl 1372, 78 SW 435. 


Mich.—Chicago, etc., R. Co. v. Lane, 
150 Mich. 162, 113 NW 22. 


Minn.—Kociemba v. Kociemba, 146 
Minn. 62, 177 NW 927; Baldwin v. 
Winslow, 2 Minn, 218. 


Mont.—Cobban vy. Hecklen, 27 Mont. 


127 Ind. 


{ 


[a] Incomplete mode of fixing 
rent.—(1) Where a provision to re- 
new a lease at a rent proportional to 
the increased valuation of the prop- 
erty is incomplete as to the manner 
of determining the valuation, it can- 
not be specifically enforced. Conos 
v. Sullivan, 250 Mass. 376, 145 NE 
529. (2) A lease containing a clause 
that rent for certain years should be 
regulated by appraisal by experts, 
which did not state the number of 
experts, who should select them, or 
what would be done if they disagreed, 
was too incomplete to be specifically 
enforced. H. M. Weill Co. v. Crevel- 
ing, 181 App. Div. 282, 168 NYS 385 
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statement of the consideration is sufficient if an 
adequate way is pointed out for determining the 
same.°° 

Arbitration.®® A contract providing for the fixing 
of the price by arbitrators is incomplete and unen- 
forceable®? where it is wholly executory’® and the 
mode of fixing the price is of the essence of the 
contract.°® On the other hand, specific performance 
may be decreed where there has been part perform- 
ance®® and arbitration is merely incidental and not 
of the essence of the contract.°? 


Subsequent agreement as to price may render a 
contract complete.°? It has been held that a pro- 
vision in an option to purchase, contained in a lease, 
for payment in a manner or on terms to be agreed 
on renders the contract too incomplete and insuffi- 
cient to warrant a decree of specific performance ;°* 
but it has also been held that where the lessee has 
partly performed, and defendant has wrongfully re- 
fused to accept cash or name any terms, specific per- 
formance may be decreed on condition that plaintiff 
pay cash.°+ 


Mortgage.°> The absence of particular provisions 
as to a mortgage may,°® or may not,®* render the 


[aff 223 N. Y. 672, 119 NE 1048]. 
But, where a lease contained no pro- 
vision by which a renewal rental was 
to be determined in the event of a 
disagreement of the parties, it was 
held that the court could fix a rea- 
sonable rental. Young v. Nelson, 121 
Wash. 285, 209 P 515, 30 ALR 568. 


55.* Ross v. Purse, 17 Colo. 24; 28 Pe 


(3) ]_ [a] 


specific 


mortgage on the 


SPECIFIC PERFORMANCE 


For example (1) where a con- 
tract for the sale of a portion of the 
vendors’ farm was complete, except 
for the omission of a provision that 
the balance should be relieved of a 
portion conveyed, 
which mortgage the vendee was to as- 
sume, such omission was no bar to 
performance, but 
cured by the decree. 


[§§ 116-117 


contract of sale under consideration unenforceable. 


Revenue stamps. The failure of a contract for 
the sale of realty to provide who is to pay for in- 
ternal revenue stamps required on the deed does 
not preclude specific performance®* where a statute 
in force at the time places the burden of providing 
the stamps on the vendor.®® 


Rate of interest. The failure of a contract to 
specify the rate of interest on deferred payments 
does not preclude a decree of specific performance.‘° 


[§ 117] (b) Time. Failure to specify time or 
duration may render a contract unenforceable by 
reason of incompleteness.‘? 

Time for delivery of deed must, in some,’? al- 
though not other,’* jurisdictions, be fixed and spec- 
ified in a contract for the sale of real property in 
order to render the contract enforceable. 


Time of payment. The authorities are in conflict 
on the general question of whether a contract not 
specifying the time of payment will be enforced, 
some holding that it will not,‘* and others, that the 
time will be supplied by implication so as to ren- 
der the contract enforceable.*° The court will not 


ment thereof.—Lanahan v. Cockey, 
103 Mad. 620 2701 A “olde, SM yerse we 
Forbes, 24 Md. 598; Allen v. Burke, 2 


Md. Ch. 534; Baurman v. Binzen, 16 
NYS 342 [aff 65 Hun 39, 19 NYS 


627]; Ramsey v. Wellington Co., 114 
Or-355,. 235 P2975 Oxfords v..Crows 
[1893] 3 Ch, 535; Marshall v. Ber-= 
ridge, 19 Ch. D. 233 [disappr Jaques 
Millar, 6 Ch. Div.’ 153; and expl 


could be 
Lansing Co. v. | v. 


478; Muller v_ Cooper, 165° Ga. 429; | Rogers, 183 Mich. 834, 149 NW 1000. | Blore, v. Sutton, 3 Meriv. 237, 26 Re- 
oe af ete 459 Saas 67. Le (2) That the contract fails to state | print 91]; White v. McMahon, L. R. 
Drew, 83 N. H. vs 3 ; © |whether or not the purchaser is to|18 Ir. 460: Wyse v. Russell, L. R. 11 


Marinel v. Bach, 114 Wash. 651, 196 P 
22. does not 
56. Specific performance of con- 
tracts for arbitration generally see 
infra § 276. 
57. Davila v. United Fruit Co., 88 


N. J. Eq. 602, 103 A 519. Wilmart, 282 Pa. 


take subject to an existing mortgage 
preclude specific 
ance where the contract contains a 
provision stating the full considera- 
tion. which the court is warranted in 
finding was fixed on the basis of title 
clear of incumbrances. 
5d,- 127 “AvslSvin-G) 
An agreement for the sale of réalty 
which'is construed to be for cash is 


Ir. 173; Rock Portland Cement Co. v. 
Wilson, 52-L, J. Chic 24, Dollines we 
Evans, 36 L. J. Ch. 474; ‘Cartwright 
v. Miller, 36 L. T. Rep. N.S. 398. But 
see Ginsberg v. Oltarch, 130 Mise. 891, 
224 NYS 622 (a written agreement to 
lease space in a building under con- 
struction is specifically enforceable, 
although the date for commencement 
of the lease is not expressly fixed, 


perform- 


Schermer vy. 


58. Dooley v. Resnik, 256 Mass. 
205, 152) NE 231. 

59. Dallas v. Gates; 133 Or. 300, 
289) P 497. 

60. Dooley v. Resnik, 256 Mass. 


205, 152 NE 231. 


61. Dooley v. Resnik, supra; Dal- 
las ve Gates 133 Or 2300/7289 P49: 


62. Parker v. Murphy, 152 Va. 173, 
146 SE 254. 


63. Bean v. Holmes, (Tex. Civ. A.) 
236 SW 120. 


64. Morris v. Ballard, 16 F. (2d) 
175, 56 App. (D. C.) 383, 49 ALR 1461. 


€5. Maturity or time of payment 
see infra § 117. 


66. See cases infra this note. 


[a]. Thus specific performance has 
been held to be precluded by failure: 
(1) To state the amount of a mort- 
gage to be given. Katzer v. Schuen- 
Ke, 171 Wis. 605, 177 NW 855. (2) To 
indicate on what property a second 
mortgage is to be given. Tarses v. 
Miller Fruit, etc., Co., 155 Md. 448, 142 
A 522. (3) Of a written agreement to 
make some statement as to the as- 
sumption of a mortgage and the giv- 
ing of another, alleged to be terms of 
the agreement. Gendelman y. Mon- 
gillo, 96 Conn. 541, 114 A 914. 


67. See cases infra this note. 


not incomplete and incapable of spe- 
cific performance by reason of a fail- 
ure to fill in a blank, in a stereotyped 
form, for the amount of a purchase 
money mortgage. N. HB. D. Holding 
Co. v. McKinley, 246 N. Y. 40, 157 NE 
923. (4) “All of the terms and condi- 
tions of the mortgage are not set 
forth in this executory contract, but 
there is no principle of equity requir- 
ing this to be done: 1. Because the 
usual and reasonable terms found in 
such mortgages are, in contemplation 
of the parties, a part of their con- 
tract; and 2. Because this contract 
clearly evinces what those are to be.” 
Wagner v. Eustathiw, 169 Cal. 663, 
666, 147 P 561. 


68. Schermer y. Wilmart, 282 Pa. 
5d, 2 Ar esis 

69. See Internal Revenue § 113. 

70. Clark v. Andrew, 11 F. (24a) 
958 [rev 4 F. (2d) 124]. 

71. See cases infra this note. 


_[a] Time for delivery of posses- 
sicn of real property.—Marti  v. 
Ludeking, 193 Iowa 500, 185 NW 476. 
_(b] Time for beginning subdivi- 
sion cf property and division of 


profits. Buys v. Hanchett, 243 Mich. 
Lt, 2L9 NW i. 597. 


[c] erm of lease or commence- 


where the subject matter of the writ- 
ing is such as to lead fairly to the in- 
ference that the lease is’to take effect 
when the building is ready for ocecu- 
pancy and that the lease itself is to 
be delivered within a reasonable 
time). 


[dad] Term during which contract to 
be effective.—Manufacturers’ Light, 
ee Co. v. Lamp, 269. Pa. 5i7)> 1L2° TA: 
7D 

72. Heller v. Cochran, 280 Pa. 579, 
124 A 737. 


73. N. E. D. Holding Co. v. McKin- 
ley, 246 N. Y. 40, 157 NE 923 [rev 219 
App. Div. 738, 219 NYS 870]. 


74. Whitson v. Owens, 94 Fla. 1201, 
115 S 512; Alton Beach Realty Co. v. 
Henderson, 92 Fla. 689, 110 S 256; 
Dixie Naval Stores Co. v. German- 
American Lumber Co., 76 Fla. 339, 79 
S 836; Hdwards v. Rives, 35 Fla. 89, 
17 S 416; Heller v. Cochran, 280 Pa. 
OVD ys) le ae ACn Scie Zimmerman vy, 
Rhoads 226 Was l74e%> Ak 207, 


75. Ala.—Ashurst v. Peck, 101 Ala, 
499, 14 S 541. 


Ill.—Ullsperger v. Meyer, 
262, 75 NE 482, 2 LRANS 221. 


Kan.—McAdam y. Leak, 111 Kan, 
704, 208 P 569. 


N. C.—White v. Butcher, 59 N. @. 


217, Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 117-118] 


decree specifie performance of a contract which 
provides for deferred payment of part or all of the 
consideration, but does not specify the time of the 
deferred payment.’® Where a mortgage is to be 
given, a failure to state the term or maturity of the 
mortgage prevents specific performance,*? except in 
some jurisdictions wherein a mortgage payable on 
demand is presumed to have been intended.78 


Taxes and assessments. A contract for the sale 
of real property is not rendered incomplete by fail- 
ure to provide for assumption or apportionment of 
taxes or assessments for a particular year, where 
the matter is determinable by statute or custom,?® 
or by failure to fill a date blank, in a printed form, 
relating thereto, where the matter is covered by a 
special provision elsewhere in the contract.®°® 


[§ 118] 4. Capacity and Character of Parties. 
Competent parties to a contract are essential to 
specific performance.*? In a suit for specific per- 
formance, whether defendant was incapable of trans- 
acting business at the time the contract was made 
is a pertinent inquiry,** as he may have been men- 
tally incapacitated to such a degree as will move 
the discretion of the court in declining specific per- 
formance.**+ However, mental incapacity of defend- 
ant when the time for renewal of a lease arrives is 
no defense to an action for specific performance of 
the covenant to renew, where the rent has been 


231; 82. Adams v. 
Q SE 7 
S. C.—McMillan v. McMillan, 77 8. | 26 SE 741. 
Ce oii sse Sb 434) i 83. 
Can.—Lareau v. Poirier, 51 Can. 5S. 340, 184 NW 657. 
Cc. 637 [dism app 23 Que. K. B. 495]. [a] 


76. Muller v. Cooper, 165 Ga. 439, Het 
HATES 00 puOounerv. Cistac. Ube Wane 2 
771, 103 S 100; Baldwin v. Corcoran, 84. 
320 Mo. 813, 7 SW 967; Hume vy. Bo-| 259, 204 SW 633. 
gle, (Tex. Civ. A.) 204 SW 673. 
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Hazen, 128 Va. 304, 93. 
Rickman y. Houck, 


Party held possessed of ca- 
pacity to contract.—In 
85 Pay Super. 19: 


Leathers v. Deloach, 140 Tenn. 


[58 C.J.] 945 


established in the manner agreed on.* 


Representative generally. To warrant specific 
performance of a contract entered into by a person 
purporting to represent and bind another person 
or to sell the property of another person, he must 
have had power and authority to make the con- 
tract.“° This is true where he acted as agent,’” 
guardian,** trustee,*® executor or administrator. 
The view taken in some cases is that the authority 
conferred on an agent must have been strictly pur- 
sued;?! but in other cases it is held that an excess 
of authority which is not unreasonable will not pre- 
vent specific performance.” 


Contracts between persons in confidential relation. 
Contracts between trustee and beneficiary, guardian 
and ward, husband and wife, or other persons in 
confidential relations must be marked by the utmost 
good faith or they will not be specifically enforced.®* 


Infant. The contract of an infant cannot be spe- 
cifically enforeed,®* at least where it has not been 
ratified by him after reaching majority.°® Of course, 
the fact that a person has passed infaney and 
reached majority does not prevent him from enter-- 
ing into an enforceable contract.?® 


Corporation. Specific performance of a contract 
of a corporation may be decreed in a proper case,2* 
but not where the contract is ultra vires,?® or where 


Towa.—Noecker v. Walling- 
ford; 133 Iowa 605, 111 NW 37. 

Miss.—Millsaps v. Shotwell, 76 
MISE 92S; eZ be Sooo. 

Nebr.—Greene v. Greene, 42 Nebr. 
634, 60 NW 937, 47 AmSR 724. 

Can.—Bentley v. Nasmith, 46 Can. 
S. C. 477 [rev 16 B. C. 308]; Hender- 
son v. Thompson, 41 Can. S. C. 445. 


192 Iowa 


re Connor’s 


85. Wurster v. Armfield, 67 App. Sask.—Newstead v. Rowe,.5 Sask. L. 
77. Keystone Hardware Corp. v.| Div. 158, 73 NYS 609. 269. 
Tague, 246 N. Y. 79, 158 Ni 27 [rev| g6 wood v. Sheffer, 248 Ill. 617,| Recognition and enforcement in 
218 App. Div, 820, 8 EN LS Tees 94 NE 24; Capretta_y. Capretta, 33 | equity of contracts between husband 
es Cee ee mae oe Petals % Oh. A. 232; 168 NE! 857. and wife generally see Husband and 
Foster (No. 2), 9 DomLR 836, 4| 87. Atwood v. Rose, 32 Okl, 355,| Wife § 250. 
OntwWN 694, 23 OntWR 933. Contra|122 P 929; Hagler v. Ferguson, 50 94. Bracy v. Miller, 169 Ark. 1115, 


Spielvogel v. Veit, 197 App. Div. 804, 
189 NYS 899; Lawlor v. Densmore- 
Compton Bldg. Co., 63 Misc. 458, 118 4 
NYS 468. Can. S. 
78. South Jersey Furniture Corp. Ae 9 
Ree DOrsey,. 05 IN... Ha. 530, 123 A 543 | Sok. U. 20L 
[aft 99 N. J.’ Eq. 433, 132 A-923]. 88. 
{a] To take advantage of rule and Son mee 
obtain a decree of specific perform- 


(On ASE 


Tex. Civ. A. 191, 111 SW 6738 [aff 102 
Tex, 432; 118 SW 133]; 
Co. v. Crow’s Nest Pass Coal Co., 39 
Gilmour v. 

Havner 


See Guardian and Ward § 219. 


S.—Winslow v. 
etc., R.-Co., 188 U. S. 646, 23 SCt 443, 


278> Sw 6415 643 ALR Iie. Sipesev. 
Sipes, 87 Colo. 301, 287 P1\284. 

Lack of mutuality of remedy see 
supra § 26. 

95. Jacobs v. 
408, 215 NW 305. 


Specific performance after ratifica- 
tion see Infants § $1. 


Elk Lumber 


Simon, 37 
v.. Weyl, 5 


Bucklin, 240 Mich. 


Baltimore, 


ance, the purchaser must tender a|47L. ed. 635 [aff on this point 18 App. 96. Taylor v. Holyfield, 104 Kan. 
mortgage payable on demand or|(D. C.) 438]. 58%, £80 P 2.08. 
waive the credit and tender cash. N. J.—Repetto v. Baylor, 61 N. J. 97. Giffen v. Christ’s Church, 48 


Binns v. Smith, 93 N. J. Eq: 33, 115 A 
69. 

79. Schermer v. Wilmart, 282 Pa. 
Dees eal eA ok O's 

80. Singer v. Murphy, 338 Ill. 620, 
170 NE 777. 

81. Cross references: r 
Parties to suit see infra §§ 434-459. C. 362. 


Persons: [a] 


395. 


SE 841. 


Eq. 501, 48 A 774, 
Tenn.—Barry v. Deloach, 


Va.—Jones v.. Tunis;.99 Vas 220; 37 
Can.—Gibb v. McMahon, 37 Can. S. 


Duty.—Specific 


Gal, TAts 15d5" LOY P78. Horest.Cemie- 
tery Assoc. v. Norfolk, etc., R. Co., 12 
Oh. A. 501; People’s Bank of Wilkes- 
barre v. Columbia Collieries Co., 75 
W. Va. 309, 84 SE 914. 


[a] Contract of religious corpora- 
tion.— Giffen v. Christ’s Church, 48 
Cale An Pole hol Biwi Ss. 


Contract of municipal corporation 


2 Overt. 


performance 


Against whom performance may be 
enforced see supra §§ 83-94. 

Entitled to enforce performance see 
supra §§ 67-82. 

Specific performance of contract of: 

Alien see Aliens § 43. 

Husband or wife, or both see Home- 
steads § 329; Husband and Wife 
§§ 102, 115, 117, 250, 357, 683, 652, 
PAT a tee a LA SHE 


[538 C. J.—60] 


by a trustee will be decreed where the 
contract conforms to his duty under 
the trust. Internal Imp. Fund v. 
Gleason, 15 Fla. 384. 


90. Bacharach v. Spriggs, 173 Ark. 
250, 292 SW 150; Durkin v. Connelly, 
84 N. J. Eq. 66, 92 A 906. 


91. Downing Inv. Co. v. Coolidge, 
46 Colo. 345, 104 P 392. 


92. Bromet v. Neville, 53 S. J. 321. 


see Municipa! Corporations § 2248. 


Reorganization agreement see Cor- - 
porations § 3610. 


98. Land Dev., etc., Co. v. Holmes, 
280 Fed. 719; Kohlruss v. Zachery, 
139 Ga. 625, 77 SE 812, 46 LRANS 72; 
Guilford, ete., Water Dist. v. Sanger- 
ville Water Supply’ Co., 130 Me. 217, 
154 A 567; Smith v. Flathead River 
Coal Co., 64 Wash. 642; 117 P 475. 
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it was entered into on behalf of the corporation by 
a particular officer without proper authorization, 


ratification or approval.®® 


[§ 119] 5. Writing—a. In General. 
equity may decree specific performance of an oral 
contract,! provided it has, aside from the fact that 
it is not in writing, all the requisites of a contract 
enforceable in equity,? and specific performance is 


not precluded by application of 
frauds.* 


[§ 120] b. Contract within Statute of Frauds*— 
Ordinarily, a court of equity 


(1) Oral Contract. 
will not grant specific performance 


SPECIFIC PERFORMANCE 


[§§ 118-121 


as a contract to sell, convey or devise real property 
or an interest therein,® where there has been no part 
performance? and no fraud.* 


Notwithstanding the 


statute of frauds, however, it may be proper to de- 


A court of 


> | ant is estopped 
the statute of 


of an oral con- 


tract which is within the statute of frauds,® such 


Contract of municipal corpora-, 


[a] : 
Massena, 109 Misc. 


tion.—Gibson v. 
505, 178 NYS 850. 
Entirely executory ultra vires con- 
tract see Corporations § 2527. 
99. Des Moines Life, etc., Co. v. 
Midland Ins. Co., 6 F. (2d) 228; Hm- 
pire Gas, etce,, Co. v. Lone Star Gas 


Co., 296 Fed. 699 [aff 289 Fed. 826, 
and cert den 265 U. S. 585, 44 sct 
459, 68 L. ed. 1192]; Superior Min. 


Co. v. White Coal Co., 214 Ill. A. 381; 
Daniele v. Burlington Real Est., etc., 
Coy 84 No J. Ha. 153, 92) A 5873) Jen= 
nings v. Brown, 20 Okl. 294, 94 P 557. 


[a] Contract of municipal corpo- 


ration.—Hallett v. Bellevue, 247 Pa. 
296, 93 A 477. 
1. Cal.—Wolfsen v. Smyer, 178 


Cale ev7>, iD PA 10ks Stemberzeniiv. 
Young, 175 Cal. 81, 165 P 432. 


Ga.—Lansdell v. Lansdell, 
571, 87 SE 782. 


Iowa.—Searle v. Hill, 73 Iowa 367, 
35 NW 490, 5 AmSR 688. 


Mo.—Thompson vy. Schultz, 222 Mo. 
A. 268, 296 SW 205. 


Mont.—Sanger_ v. 
Mont: 236, 211 P 349. 


Nebr.—Hannemann vy. Ott, 98 Nebr. 
492, 153 NW 506. 


N. Y.—Spears vy. Willis, 
443, 45 NE 849. 


S. D.—Hollister v. Sweet, 32 S. D. 
141, 142 NW 255. 


[a] Heir’s oral promise to abandon 
will contest.—Benner v. Lunt, 126 Me. 
167,136 A 814. 


[b] Parol agreement to assign or 
reassign patent or interest therein.— 
Whitney v. Burr, 115 Ill. 289, 3 NE 
434; Searle v. Hill, 73 Iowa 367, 35 
NW 490, 5 AmSR 688; Somerby v. 
Buntin, 118 Mass. 279, 19 AmR 459; 
Spears v. Willis, 151 N. Y. 443, 45 NE 
849; Spears v. Willis, 69 Hun 408, 
23 NYS 549; Hepworth v. Henshall, 
153 Pa. 592, 25 A 1103; Whitcomb v. 
Whitcomb, 85 Vt. 76, 81 A 97, AnnCas 
1913E 1015. 


2. Alaska.—Treat  v. 
Alaska 290. 


Cal.—Pugh v. Bell, 21 Cal. A. 530, 
132 P 286, 


Del.—Matthes vy. Wier, 10 Del. Ch. 
63, 84 A 878. 


Ill.—Joseph v. Evans, 338 Ill. 11, 
170 NE 10; Weir v. Weir, 287 Ill. 495, 
122 NE 868. 


Kan.—James v. Lane, 103 Kan. 540, 
175 P 387. 


Mo.—Forrister v. Sullivan, 231 Mo. 
345, 1382 SW 722. 


144 Ga. 


Huguenel, 65 


GIS IN anes 


Ellis, 6 


Or.—Wagonblast v. Whitney, 12 Or. 
$3,°6. Pi 399: 


Va.—Kinchloe v. Bounds, 
735, 86 SE 110. 


Requisites stated see supra §§ 95- 
118; and infra §§ 122-169. 


3. See infra § 120. 


4. Statute of frauds generally see 
Frauds, Statute of 27 C. J. p 113. 


5. Cal.—Zellner v. Wassman, 
Cal. 80, 193 (P84, 


Del.—Clark y. City of Bradford Gas, 
ete., Corp., BH! Del. iChy 178, 98) Av368:2 


Ind.—Hilker v. Curdes, 77 Ind. A. 
466, 133 NE 851. 


Mass.—Sarkisian v. Teele, 201 Mass. 
596, 88 NE 338. 


Mo.—Barnett v. Clark, 252 SW 625. 


N. Y.—Goldsmith v. Tolk, 138 App. 
Div. 287, 122 NYS 1051 [aff 203 N 
Y. 573, 96 NE 1115}. 


Ss. C.—Workman v. Copeland, 117 S. 
C. 214, 110 SE 526. 


Tex.—White v. McNeil, 
App.) 294 SW 928. 


6. Conn.—Kilday v. Schancupp, 91 
Conn. 29, 98 A 335, LRAITSITA 151: 


Fla.—-Smith v. Kallio, 94 Fla. 895, 
114 S 666. 


Ga.—Houston v. Farley, 146 Ga, 822, 
92 SE 635. 


Ill.—Edwards vy. Brown, 308 Ill. 350, 
139 NE 618; Bent v. Burley, 299 Ill. 
606, 132 NE 797. 


Ind.—Cline v. Strong, 52 Ind. A. 286, 
100 NE 569. 


Kan.—Pessemier vy. Genn, 104 Kan. 
287, 178 P 426. 


Ky.—Walker v. Dill, 
218 SW _ 247; 
LSS Weis 


Mich.—Beaverton Power Co. v. 
Wolverine Power Co, 245 Mich. 541, 
222 NW 703. : 


N. Y.—Burns v. McCormick, 233 N. 
Y. 230, 185 NE 273 [rev 194 App. Div. 
979, 185 NYS 920]. 


N. C.—Shepherd v. Gulf Refining 
Co 1938 N. Ci824y 153 (SHE 9: 


a aan ica oa v. Matson, 33 Oh, Cir. 


117 Va. 


184 


(Tex. Civ. 


186 Ky. 6388, 
Sizemore v. Bowling, 


Ct 

Okl.—Bahnsen y. Walker, 89 Okl. 
143,, 214 P 732 

Or.—Roadman v. Harding, 63 Or. 


122, 126 P 993. 


Pa.—In re Levy’s Bst., 273 Pa. 148, 
116 A 666. 


Tex.—Mondragon v. Mondragon, 
(Civ. App.) 289 SW 650 [mod on other 
grounds 257 SW 215]; Preston v. 


cree specific performance of an oral contract in 
some instances,? as where the contract has been 
partly performed,!° the refusal of specific perform- 
ance would operate as a fraud on plaintiff,‘ defend- 


to invoke the statute of frauds,*” 


or he admits the contract and does not set up or rely 
on the statute.'? 

[§ 121] (2) Written Contract. Where a contract 
within the statute of frauds is in writing, it must, 
to be specifically enforceable, comply with the stat- 


Mayo, (Civ. App.) 238 SW 1008; May 
v. Cearley, (Civ. App.) 138 SW 165. 


Va.—Morris v. Harrop, 152 SE 343. 


W. Va.—Moss v. Moss, 88 W. Va. 
135, 106 SE 429; Henderson v. Henrie, 
68 W. Va. 562, 71 SE 172, 34 LRANS 
628, AnnCas1912B 318. 


Can.—Turner v. Prevost, 17 Can. S. 
C283: 


Man.—Douglas v. Douglas, 24 Man. 
420. 


And see Orestes v. Galanis, 78 N. H. 
514, 102 A 759 (dictum). 


7. Cal.—Woerner v. Woerner, 171 
Cal. 298, 152 P 919; Forbes v. Los An- 
geles, 101 Cal. A. 781, 282 P 528. 


Ky.—Crain® vy. ‘Crain, 197 iyssisy 
248 SW 176; Hawkins v. King, 2 A. 
K. Marsh. 108. 


Mass.—Palumbo v. James, 266 
Mass. 1, 164 NE 466. 
Mich.—Beaverton Power Co. v. 


Wolverine Power Co., 245 Mich. 541, 
222 NW 703. 


Minn.—Chapel v. Chapel, 132 Minn. 
86, 155 NW 1054. 


Miss.——Beaman y. 
207. 


N. Y.—WMitchell v. Niagara, etce., 
Power Co., 191 App. Diy. 276, 181 NYS 
899 [motion amending order granted 
on other grounds 192 App. Div. 949, 
182 NYS 937]. 


Pie C.—Barnes v. Brown, 71 N. C. 


Pa.—Keebler’s Est., 20 Pa. Co. 428. 


Wash.—King v. Upper, 57 Wash. 
130, 106 P 612, 1135, 31 LRANS 606. 


Wis.—Ludwig v. Ludwig, 170 Wis. 
41, 172 NW 726. 


8. Ludwig v. Ludwig, 170 Wis. 41, 
172 NW 726. 


Refusal to perform promise to re- 
duce contract to writing see Frauds, 
Statute of § 426. 


9. Smith v. Cameron, 92 Kan. 652, 
141 P 596, 52 LRANS 1057; Clark v. 
Stetson, 115 Me. 72, 97 A 273; Mor- 
gan v. Sanborn, 225 N. Y. 454, 122 NE 
696 [rev 178 App. Div. 946, 158 NYS 
1123]; Southern Building & Loan 
Ass’n v. Jackson, (Tex. Civ. App.) 290 
SW 266. And see Arkansas Valley 
Trust Co. v. Young, 128 Ark. 42, 195 
SW 36 (dictum). 


10. See infra §§ 170-186. : 
11. See Frauds, Statute of § 426. 


12. Byers v. 
484, 287 P 988. 


13. Ranck vy. Wickwire, 255 Mo. 42, 
164 SW 460; Moore v. Ward, 71 W. 
Va. 393, 76 SE 807, 43 LRANS 390, 
AnnCasl1914C 263. 


Buck, 17 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Doheny, 105 Cal. A 


§§ 121-122] 


ute as to contentst* and signature;!> but where the 
contract, or a memorandum thereof, complies with 
the statute,+® and the facts accord with equitable 
principles, specifie performance will be granted.17 
To be specifically enforceable, a modification of a 
written contract, required by law to be in writing, 
must also be in writing;!® but it is otherwise as 
to an agreement relating merely to details of per- 
formance and not to arty of those fundamental things 


14. U. S.—Eberhart v. Texas Co., 
36 F. (2d) 198; Camp Mfg. Co. v. Jor- 
dan, 292 Fed. 182. 


Ark.—Carr v. Vance, 102 Ark. 679, 
144 SW 528. 


Ill.—Kopprasch v. Satter, 331 Ill. 
126, 162 NE 141. 
Kan.—Readicker v. Denning, 87 


Kan. 523, 125 P 29 [rev reh 86 Kan. 
Gis el221 Pr d3siy. 


. Ky.—Pope v. Myers, 
292 SW 318. 


N. Y.—Pershall v. Elliott, 249 N. Y. 
183, 163 NE 554 [rev 223 App. Div. 
. 176, 227 NYS 876]. 


Pa.—Manufacturers’ Light, etc., Co. 
Ve awop: 2o9era. Sit, 112FAC6 79s; ‘Sate 
Deposit, etc., Co. v. Diamond Coal, etc., 
Co., 234 Pa. 100, 838 A 54, LRAI917A 
596. 


218 Ky. 731, 


Tex.—Gatewood vy. Graves, (Civ. 


A.) 241 SW 264. 


Wis.—Carlock v. Johnson, 165 Wis. 
49, 160 NW 1053. 


Eng.—Blagden v. Bradbear, 12 Ves. 
Jr. 466, 8 Rev. Rep. 354, 33 Reprint 
176 (auctioneer’s receipt not disclos- 
ing price). 

[a] Property included.—W here 
there is an agreement in writing as to 
certain land, but none as to the strip 
of land in question, specific perform- 
ance cannot be decreed as to such 
strip. Collins v. Stanbon, 254 Mass. 
339, 150 NE 90. 


Compliance of writing or memoran- 
dum with statute of frauds generally 
see Frauds, Statute of §§ 304-386. 


15. Eberhart v. Texas Co., 36 F. 
(2d) 198; Kennedy v. Meyer, 227 Ill. 
A! 235; Clegg v. Bishop, 188 N. C. 564, 
125 SE 122; and cases infra this note. 


[a] Both parties.—There is some 
authority for the rule that if the con- 
tract is to be enforced in equity both 
parties must have signed the memo- 
randum. Nelson v. Shelby Mfg., etc., 
Co., 96 Ala. 515, 11 S 695, 38 AmSR 
116; Thomas v. Harrodsburg, 3 A. 
K. Marsh. (Ky.) 298, 13 AmD 165; 
Maynard v. Brown, 41 Mich. 298, 2 NW 
30; Cammeyer v. United German 
Lutheran Churches, 2 Sandf. Ch. (N. 
Y.) 186; Parrish v. Koons, 1 Pars. 
gq. Case (Pas) 79: 


[b] Where agent makes contract 
of sale, his authority must be in 
writing. Mitchell v. Art Institute of 
Chicago, 269 Ill. 381, 109 NE 1008; 
Bruns v. Huseman, 266 Il. 212, 107 NE 
462; Thomas v. Rogers, 108 Minn. 132, 
121 NW 630, 133 AmSR 421; Pickel v. 
Conn, 209 App. Div. 410, 204 NYS 448; 
Woodworth v. Franklin, 85 Okl. 27, 204 
P 452,27 ALR 590; Lee v. Polyhrones, 
57 Utah 401, 195 P 201. 


16. See cases infra this note. 


[a] Writings held sufficient as to 
contents.—Burns v. Garey, 101 Conn. 
323, 125 A 467; Peckham v. Lane, 81 
Kan. 489, 106 P 464, 25 LRANS 967, 19 
AnnCas 369; In re Cridge’s Estate, 
989 Pa. 331, 137 A 455; Pahl v. Han- 
sen, (Tex. Civ. App.) 6 SW (2d) 818; 
Anderson v. Douglas, 18 Man. 254, 


[b] Signing by defendant only 


« 
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held sufficient.—Hensel v. Calder, 135 
Md. 487, 109 A 195. 


17. Groh v. Calloway, 316 Mo. 989, 
292 SW 65; Orestes v. Galanis, 78 N: 
H. 514,102 A 759. 


[a] In absence of fraud, an in- 
strument dealing with a sale of real 
estate should be enforced where it 
satisfies the statute of frauds and is 
binding on both parties. Stout v. 
Hallsted, 239 Mich. 81, 214 NW 160. 


18. Jarman y. Westbrook, 134 Ga. 
19, 67 SE 403. : 


19. Hughes v. Knapp, 109 Kan. 
183, 197 P 862. 


20. Paralka v. Grummel, 
285; 127 A 619. 


21. Consideration for option see 
infra § 161. 


22. Forrister v. Sullivan, 231 Mo. 
345, 1832 SW 722; Pohle v. Nelson, 108 
Nebr. 220, 187 NW 772; Howells v. 
Martin, 99 N. J. Eq. 657, 134 A 173 
[rev on other grounds 101 N. J. Eq. 
LD, Lo. As OOO ie 


23. ‘U. S—Manning v. American 
Security, etc., Co. 269 Fed, 710, 50 
App. (D. C.) 194; Smith v. Reynolds, 
8 Fed. 696, 3 McCrary 157; Chapman 
v. School Dist., 5 F. Cas. No. 2,608, 
Deady 139; Lenox v. Notrebe, 15 F. 
Cas. No. 8,246c, Hempst. 251. 


Ala.—Christian Church at Pilgrims’ 
Rest v. Littleville Camp, No. 258, W. 
O. W., 185 Ala. 80, 64 S 9; Alabama 
Cent. AR. Costv:. dong, 1768. Alas 301, 
48 S 363; Tolleson v. Blackstock, 95 
Ala. 510, 11 S 284; Moon v. Crowder, 
72 Ala. 79; Borum v. King, 37 Ala. 
606; Morris’ vo.) DWewis, 33 .yAla. 53; 
Gould v. Womack, 2 Ala. 83. 


Cal.—Dore v. Southern Pac. Co., 163 
CalrLs2 i124 P shi. 


Colo.—Winter v. Geobner, 21 Colo. 
279) 40° P5710" afi 2 Colo. A. 9259, 30. 
P51]. 


282 Pa. 


Conn.—Dodd vy. Seymour, 21 Conn. 
476. 


Fla.—Maloy v. Boyett, 53 Fla. 956, 
43 S 2438. 


Ga.—Swan Oil Co. v. Linder, 
Ga. 550, 51 SE 622. 


Ill.—Joseph v. Evans, 338 Ill. 11. 
170 NE 10; Hagen v. Anderson, 317 
De vo ectAie NE, ios 8) Hdwands sy; 
Brown, 308 Ill. 350, 139 NE 618; Cor- 
bett v. Cronkhite, 239 Ill. 9, 87 NE 
874; Casstevens v. Casstevens, 227 
Tll. 547, 81 NE 709; Stubbings v. Dur- 
ham, 210 Ill. 542, 71 NE 586; Mont- 
gomery Palace Stock Car Co. v. Street 
Stable Car Line, 142 Ill. 315, 31 NE 
434 [aff 37 Ill. A. 289]; Temple v. 
Johnson, 71 Ill. 18; Holmes v. Holmes, 
44 Jll. 168; Stone v. Pratt, 25 Ill. 
25; Lear v. Chouteau, 23 Ill. 39; Webb 
v. Alton M. & F. Ins. Co., 10 Ill. 223: 
Hamilton v. Ryan, 103 Ill. A. 212 
frev on other grounds 205 Ill. 191, 
68 NE 781]. : 


Ind.—Modisett v. Johnson, 2 Blackf. 
431. : 
Iowa.—McDanields v. Whitney, 38 
Iowa 60; Holland v. Hensley, 4 Iowa 
222; Lucas v. Barrett, 1 Greene 510. 


Ky.—Berry v. Frisbie, 120 Ky. 3387, 
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which the statute requires to be reduced to writ- 
ing;'® and specific performance of a written con- 
tract is not defeated where there is no change in 
the terms of the contract, but merely a parol waiver 
of the time of performanee.?° 


[§ 122] 6. Consideration?!—a. In General. 
be specifically enforceable, a contract must be based 
on a consideration’? which is legal?* and valua- 


To 


86 SW 558, 27 Kyl 724; Blackburn v. 
Collins, 12 B. Mon. 16; Buford v. Mc- 
Kee, 1 Dana 107; McKean vy. Read, 
Litt. Sel. Cas. 395, 12 AmD 318; Banks 
v. May, 3 A. K. Marsh. 435; Ormsby 
v. Hunton, 3 Bibb 298; Northup v. 
Standifer, 23 SW 348, 15 KyL 740; 
Norehup v. Ward, 15 SW 247, 12 Kyl 


Me.—Higgins vy. Butler, 78 Me. ‘520, 
ae 276; Robinson v. Robinson, 73 Me. 
70. 


Md.—Powell v. Moody, 153 Md. 62, 
137 A 477; King v. Prospect Point 
Fishing Club, 126 Md. 213, 94 A 780; 
Cox v. Hill, 6 Md. 274; Griffith v. Wred- 
erick County Bank, 6 Gill & J. 424; 
Black vy. Cord, "2 Harrop Goose 
Shepherd v. Shepherd, 1 Md. Ch. 244; 
Tyson v. Watts, 1 Md. Ch. 13. 


Minn.—Lamprey v. Lamprey, 29 
Minn. 151, 12 NW 514; Towlerton vy. 
Davidson, 7 Minn. 408. 


Miss.—Daniel v. Frazer, 40 Miss. 
507; Vasser v. Vasser, 23 Miss. 378; 
peer v. Stark, 1 Miss. 451, 12 AmD 
83. 

Mo.—Kirk v. Middlebrook, 201 Mo. 
245, 100 SW 450; Lipscomb v. Adams, 
193 Mo. 530, 91 SW 1046, 112 AmSR 


500; Brevator v. Creech, 186 Mo. 558, 
Hy ote 527; Bosley v. Bosley, 85 Mo. 


N. H.—Eaton v. Eaton, 64 
493, 14 A 867; 
268. 


N. J.—Reich v. Reich, 83 N. J. Eq. 
448, 91 A 899; East Ridgelawn Ceme- 
tery Co. v. Frank, 77 N. J. Eq. 36, 75 
A 1006; Andrews v. Guayaquil, etc., 
RiConsheN: J. Hig 50 WinkAl 1S 102 allie ttt 
ib N, J, Bq: 1535,.72-A 35592) VL unison 
Vv. Bradford, 49 IN] J. Eat i210, 225 A 
1073; Wittingham v. Lighthipe, 46 
N. J. Hq. 429,19 A 611. 


N. Y.—Cowles v. Rochester Fold- 
ine Box Cosy-179 Ne Xe. 872 TL GN E468 
Russell v. Nelson, 99 N. Y. 119, 1 
NF 314; Geer v. Clark, 83 App. Div. 
292, 82 NYS 87; Hermann ¥. Pass- 
more, 72.Hun 526, 25 NYS 778; Bur- 
ling v. King, 66 Barb. 633; Pullman v. 
Johnson, 55 Hun 612, 8 NYS 775: Ack- 
er v. Phenix, 4 Paige 305; Washing- 
ton, ete.. Bank vy. Farmers’ Bank, 4 
Johns. Ch. 62. 


N. C.—Hardy 
385, 64 SE 171; 
9 N. (C.1302. 


Oh.—Moeller v. 
418, 89 NE 100; 


N. H. 
Doe v. Doe, 37 N. H. 


Vv." Ward), 150! (IN Ge 
Littlejohn vy. Patillo, 


Poland, 80 Oh. St. 
State v. Baum, 6 Oh. 


383; Trustee Co. v. Zimmer, 10 OhNP 
NS 455. 

Pa.—Henrici v. Davidson, 149 Pa. 
S20, ee eAs B34, 

R. I1—Taylor vy. Staples, 8 R. I. 
170, 5 AmR 556. 

S. C—Cabeen vy. Gordon, 10 S. G. 
eq. 51. 

Tenn.—McCarty v. Kyle, 4 Coldw. 
348. 


Tex.—Curlin v. Hendricks, 35 Tex. 


225; Tumlinson v. York, 20 Tex. 694; 
Short v.. Price, 17 Tex. 397; Mead. v. 
Randolph, 8 Tex. 191; Williams v. 


Graves, 7 Tex. Civ. A. 3856, 26 SW 
334. 
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ble;?4 a court of equity will not enforee a mere vol- 
This is true even though the 
contract is under seal.2* An apparent exception ex- 
ists in the case of a promise to give land, where the 
promisee has taken possession and made valuable 
improvements ;2* and a voluntary deed or obligation 
to convey intended as a voluntary settlement on the 
grantor’s wife or child, although not delivered by the 
grantor during his lifetime, will be specifically en- 
After the contract has 
been fully executed and performed by plaintiff, it 
is no longer open to an objection that originally it 


untary agreement.”® 


foreed after his death.** 


had no consideration.” 


Va.—Walker v. Henderson, 151 Va. 
913, 145 SE 311; Adams v. Hazen, 123 
Wa. "2045 296) (Si e741 Gray billie. 
Braugh, 89 Va. 895, 17 SE 558, 37 
AmSR 894, 21 LRA 133+ “Smith /v. 
Phillips, 77 Va. 548; Keffer v. Gray- 
SOL iGusVaneDlcG 44s Amiky iil Reed. 
v. Vannorsdale, 2 Leigh (29 Va.) 569; 
Darlington v. McCoole, 1 Leigh (28 


Va.) 36. See Hoster’s Committee v. 
Zollman, 122 Va. 41, 94 SE 164 (ei- 
ther valuable or meritorious consid- 


eration). 


Wis.—Hibbert v. Mackinnon, 79 


Wis. 673, 49 NW 21; Hay v- Lewis, 
39 Wis. 364; Hanson v. Michelson, 19 
Wis. 498; Smith v.. Wood, 12 Wis: 
382. 


Eng.—Robertson v. St. John, 2 Bro. 
Ch: -140,° 29 Reprint’ 81; Jefferys wv. 
Jefferys, Cr. & Ph. 138, 18 EngCh 138, 
41 Reprint 443; Wycherley v. Wych- 
erley, 2 Eden 176, 28 Reprint 864; 
Hervey v. Audland, 9 Jur. 419, 14 Sim. 
531, 37 EngCh 531, 60 Reprint 463; 
Williamson v. Codrington, 1 Ves. 511, 
27 Reprint 1174; Robson v. Collins, 
7 Ves. Jur. 130,:32 Reprint 53. 

Ont.—Barr v. Hatch, 9 Grant Ch. 
312. 

“Hquity will never enforce an exec- 
utory contract unless there is an ac- 
tual valuable consideration.”  Trus- 


tee Co. v. Zimmer, 10 OhNPNS 455, 
459, 
24. U. S.—Crowley v. Crowley, 13 


Hee C2) pou HOr Appr GD @r)t 84.0. 


Ala.—Day v. Stewart, 202 
229, 80 S 289. 


Colo.—Baum v. Concord Landa, etc., 
Cort COlOwAL 30 (lser E -heO: 


Ill—Kennedy v. Borah, 157 Ill. A. 
90. See Victor Chemical Works v. 
Tliff, 299 Ill, 5382, 132 NE 806 [rev’218 
Ill. A. 634] (an employee’s contract 
to transfer his right in a secret proc- 
ess discovered by him to his employer 
and not to use the secret process for 
his own benefit or divulge the nature 
thereof to others, made by the em- 
ployee without receiving money or 
property or increase in wages as con- 
sideration therefor, and without the 
employer binding itself to keep the 
employee for any length of time, is 
not specifically enforceable, there be- 
ing no sufficient consideration). 


N. J.—Berlant Development Co. v. 
McManus, 97 N. J. Eq. 438, 128 A 785. 


N. D.—Streeter v. Archer, 46 N. D. 
251,176 NW 826. 

[a] Failure of consideration.— 
Where a husband and wife in con- 
sideration of their settlement of dif- 
ferences and desire to live together 
as husband and wife entered into a 
contract by which the husband agreed 
to pay the wife $300 per year during 
her life for her separate use and also 
to maintain her, and the wife, when 
conditions were the same as those 


Ala. 
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when the contract was made, left her 
home, the consideration then failed, 
and she was not entitled to specific 
performance. Harrison v. Harrison, 
146 Ky... 631, 143 SW 40. 


25. Hunt v. Boyce, 176 Ark. 


303, 3 


SW (2d) 342; Bame. v. Bame, 250 
Mich. 515, 231-NW 60. 
26. Colo.—Rude v. Levy, 43 Colo. 


482, 96 P 560, 127 AmSR 123, 24 LRA 
NS 91; Winter vy. Geobner, 21 Colo. 
279, 40° S70 path 2 ColonAs 259s s0Re 
51]. 

Il1l.—Corbett v. Cronkhite, 239 Ill. 
9, 87 NE 874; Crandall y. Willig, 166 
{ll. 233, 46 NE 755. 

Ky.—Buford v. McKee, 1 Dana 107; 
Ormsby v. Hunton, 3 Bibb 298. 


Md.—Cox v. Hill, 6 Md. 274; Black 
Vv. Cond, 2. Harris i1G.100: 

Minn.—Lamprey v. Lamprey, 29 
Minn. 151, 12 NW 514. 


Mo.—Bosley v. Bosley, 85 Mo. <A. 
424, . 


N. J.—Tunison v. Bradford, 49 N. 
J. Eq. 210,22 A 1073: 


Pa.—Lennig’s Est., 6 Pa. Dist. 249, 
19) PasiGo; 2895 


Tex.—Tumlinson v. York, 


20 Tex. 


6945" Short vz Price, 17 Tex. Sor. 

Va.—Graybill v. Braugh, 89 Va. 
895, 17 SH 558, 37 AmSR 894, 21 LRA 
RSy 


Wis.—Hanson v. Michelson, 19 Wis. 
498; Smith v. Wood, 12 Wis. 382. 


Eng.—Jefferys v. Jefferys, Cr: & 


Ph. 138, 18 EngCh 138, 41 Reprint 
443; Harvey v. Audland, 9 Jur. 419, 
14S Sim fool, wie HneGhwpsis CO Res 


print 463; Williamson v. Codrington, 
1 Ves. 611, 27 Reprint 1174. 


Contra Warwick v. Edwards, 1 Bro. 
PC. 207s Reprint5.8; 2025 Wiss dive 
24 Reprint 687: Husband v. Pollard 
[cit Randal v. Randal, 2 P. Wms. 464, 
467, 24 Reprint 816]; Beard v. Nut- 
thall, 1 Vern. Ch. 427, 23 Reprint 564. 


Inquiry in equity into consideration 
of sealed instrument generally see 
Contracts § 147. , 


©ption under seal see infra § 162. 


27. See infra § 179. 

28. Jones v. Jones, 6 Conn. 111, 16 
AmD 35; McIntire v. Hughes, 4 Bibb 
(Ky.) 186. 

29. Colby v. Street, 146 Minn. 290, 


178 NW 599. 
30. As determinative of fairness or 


tag es of contract see infra 


31. _.U. S—Weeks v. Pratt, 43 F. 
(2d) 53 [cert den 51 SCt 106]; Camp 
Mfg. Co. v. Jordan, 292 Fed. 182. 


Il1.—Dunshee vy. Dunshee, 255 Tl. 
296, 99 NE 593. 


[§§ 122-123 


[§ 123] b. Inadequate or Exorbitant Considera- 
tion®°—(1) In General. 
erally that a contract will not be specifically enforced 
unless it is based on an adequate consideration.*? . 
The rule, of course, obtains in jurisdictions wherein 
it is expressly declared by statute.** However, the 
rule does not obtain in its full extent and without 
qualification in all jurisdictions wherein there is 
no statute on the subject.** 
of equity will not decree specific performance where 
there is gross inadequacy of consideration or gross 
inequality or disparity between the value of the 
| subject matter and the consideration or price.** 


Sometimes it is stated gen- 


It is true that a court 


Ind.—Harter v. Morris, 72 Ind. A. 
189, 123 NE 23 [reh den 72 Ind. A. 
189, 123 NE 719]: Cline v. Strong, 52 
Ind. A. 286, 100 NE 569. 


Md.—Warren Mfg. Co. v. Baltimore, 
119 Md. 188, 86 A 502. 


Mo.—Walker v. Bohannan, 243 Mo. 
119, 147 SW 1024; Oliver v. Johnson, 
238 Mo. 359, 142 SW 274; Forrister 
v. Sullivan, 231 Mo. 345, 132 SW 722. 


N. J.—BHEast Ridgelawn Cemetery 
Co. v. Frank, (Eq.) 104 A 594. 


Oh.—Trustee Co. v. Zimmer, 10 Oh 
NPNS 455. 

Va.—Scott v. Albemarle Horse 
Show Assoc., 128 Va. 517, 104 SE 842. 


See Ludwig v. Ludwig, 170. Wis. 
41, 47, 172 NW 726 (there must be 
“at least something that approaches 
an adequate consideration”). 


32. O’Connell v. Lampe, 206 Cal. 
282, 274 P 336; O'Hara ve Lynch, 172 
Cal. 525, 157 P 608; Haddock v. Knapp, 
171 Cal. 59, 151 P 1140; Hobbs v. Da- 
vis, 168 Cal. 556, 143 P 733; Baumann 
v. Kusian, 164 Cal. 582, 129 P 986, 
44 LRANS 756; Walter G. Reese Co. 
v. House, 162 Cal. 740, 124 P 442; Stein 
v. Archibald, 151 Cal. 220, 90 P 536; 
White v. Sage, 149 Cal. 613, 87 P 193; 
Flood v. Templeton, 148 Cal. 374, 83 
P 148; Newman v. Freitas, 129 Cal. 
283, 61 P 907, 50 LRA 548; Prince vy: 
Lamb, 128 Cal. 120, 60 P 689; Ward 
v.. Yorba, 123 Cal. 447, 56 P58; Mor- 
rill v. Everson, 77 Cal. 114, 19 P 190; 
Cooper v. Cereghino, 101 Cal. A. 290, 
281 P 630; Shaw wv. King, 63 Cal. A. 
18).218 P 503. Koblick. v~ luarson) 157 
Cal. A. 462, 207 P 929; Morgan v. Dib- 
ble, 43 Cal. A. 116, 184 P 704: Christin 
Ne Clark, 336) Calc A ian? SP sige 
Parsons v. Cashman, 23-Cal. A. 298, 
137 P 1109, 1111; Cummings v. Roeth, 
10 Cal. A. 144, 101 P 434; Valentine v. 
Streeton, 9 Cal. “A, 640, 99° PB 1107: 
Kerr v. Moore, 6 Cal. A. 305, 92 P 107; 
Babcock v. Engel, 58 Mont. 597, 194 
P 137; Traphagen vy. Kirk, 30 Mont. 
562, 77 P 58; Streeter v. Archer, 46 
N. D. 251, 176 NW 826; Carey v: Camp- 
bell, 45 N. D. 273, 177 NW 372; Beebe 
v. Hanson, 40 N. D. 559, 169 NW 31: 
ee v. Neary, 22 S. D. 265, 117 NW 


33. See infra text and notes 45-53. 
34. U. S—wWeeks v. Pratt, 43 F. 
(2d) 53 [certiorari den 51 SCt 106]. 
aoe C.—Riordan v. Sout, 17 App. 
Ute ; 
_ Ky.—Lexington, etc., R. Co. .v. Wil- 
liams, 183 Ky. 343, 209 SW 59. 


Mass.—Western R. Corp. v. -Bab- 
cock, 6 Metc. 346. P i! 


Pa.—Rupniewski v. Miazga, 299 Pa. 
190, 149 A193. e * 


_Wash.—Pasco Fruit Lands Co. vy. 
ee ka 88 Wash. 112, 152 Pp 
oO. 


For later cases, developments and changes in the law see Annotations, same title and section number 
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Also, inadequacy or exorbitancy of consideration is 
an important, and often decisive, factor when it is 
accompanied by other cireumstances which tend to 
make a decree of specifie performance inequitable,*® 
such as corruption of,?° or conspiracy with,?7 the 
agent of the other party, misrepresentation,?* undue 
influence,®® mental weakness,‘ intoxication,*! igno- 
rance of one’s legal rights,* or a marked inequality 


W. Va.—Duncan v. Duncan, 104 W. 
Va. 600, 140 SE 689; Ralphsnyder v. 
Titus, 74 W. Va. 204, 82 SE 257. 


{a] Where consideration is mere- 
ly nominal, equity will not interfere. 
Schapiro v. Howard, 113 Md. 360, 78 
A 58, 140 AmSR 414. 

[b] Practically nothing.—Where, 
in a suit for specific performance of 
a contract to exchange property, it 
appeared that complainant’s property 
was worth little more than a mortgage 
against it, subject to which defend- 
ants had contracted to take it, and 
that defendants would be compelled 
to convey their property for practical- 
ly nothing if the contract was en- 
forced, equity would not decree spe- 
cific performance. State Security, 
etc., Co. v. Shaffer, 176 Mich. 639, 142 
NW 1058. 

35. U. S.—Cathcart v. Robinson, 5 
Pet. 264, 8 L. ed. 120 [rev 20 F. Cas. 
INO. 1,947, 3 Cranch: C.. C. 3174. 

Alaska.—Treat v. Ellis, 6 Alaska 
290, 305 [quot Cye]. 

Cal.—Wilson v. White, 161 Cal. 453, 
auleO 89: 


Iowa.—Steltzer v. 
Iowa 266, 149 NW 243; 
rett, 1 Greene 510. 

Kan.— Young v. Schwint, 108 Kan. 
425, 195 P 614; Shoop v. Burnside, 78 
Kan. 871, 98 P 202. 


Ky.—Darnell v. Alexander, 178 Ky. 
404, 199 SW 17. 


Mich.—Goodman v. Wobig, 216 
Mich. 51, 184 NW 532; Van Norsdall 
v. Smith, 141 Mich. 355, 104 NW 660. 


Nebr.—Moore v. McKillip, 110 Nebr. 
575, 194 NW 465. 

N. H.—Norris v. Clark, 72 
442, 57 A 334. 


N. J.—Worth v. Watts, 76 N. J. Eq. 
299, 74 A 434 [rev 74 N. os at 80° 
70 A 357]; El Mora Dev. Co. Vv. or- 
witz, 2 N. J. Misc. 694, 130 A 651 [aff 
98 N. J. Ea. 690, 1380 A 655]. 


Oh.—Carter v. Grossnickle, 11 Oh. 
NPNS 465. 

Pa.—Schaeffer v. 
529, 148 A 197. 

Va.—Grizzle v. Sutherland, 88 Va. 
584, 14 SE 332. 

Ont.—Gough v. Bench, 6 Ont. 699. 


“When the inadequacy of price is 
reinforced by other facts showing the 
contract to be harsh and oppressive, 
it has been the unbroken policy of 
this court to refuse a specific execu- 
tion.” Darnell v. Alexander, 178 Ky. 
404, 409, 199 SW 17. 

Affecting fairness or reasonable- 
ness see infra § 129. 

36. Stromberg v. Alexander, 
Iowa 707, 154 NW 414. 

37. Gordon v. Gross, 141 Md. 490, 
119 A 267. 


38. Warren Mfg. Co. v. Baltimore, 
119 Md. 188, 86 A 502; Powers v. 
Hale, 25 N. H. 145. 

39. Cleere v. Cleere, 82 Ala. 581, 3 
S 107, 60 AmR 750. 


490. Dunlop v. Wever, 


Compton, 167 
Lucas v. Bar- 


ING dak 


Jones, 293 Pa. 


171 


(Iowa) 228 


SPECIFIC PERFORMANCE 


NW 562; Ratterman y. Campbell, 80 
SW 1155, 26 KyL 173. 
41. Knott vy. Giles, 27 App. (D. C.) 


581; Reinicker vy. Smith, 2 Harr. & 
J. (Md.) 421; Wingart v. Fry, Wright 
(Oh.) 105; Schofield v. Tummonds, 6 
Grant Ch. (Ont.) 568. 


42. Greer v. Boone, 5 .B. Mon. 
(Ky.) 554; Higgins v. Butler, 78 Me. 
520, 7 A 276; Dickman. vy. Wood, 13 
OhNPNS (271. 

43. Fla.—Gaskins v. Byrd, 66 Fla. 
432, 63 S 824. 


Kan.—Shoop v. Burnside, 78 Kan. 
8745) 98 P 202: 


Ky.—Wolford v. Steele, 84 SW 327, 
27 KyL 88. 


S. C.—Clitherall y. Ogilvie, 1 S. C. 


Eq. 250. 
fins ——Grinhthe vs pspratley ss 1 Cox 
383, 29 Reprint 1213. 
Ont.—Gough vy. Bench, 6 Ont. 699. 
44. Cal.—Cornblith v. Valentine, 


ZO ae eLOG Os 


Conn.—Dodad y. 
476. 

Ga.—Shropshire v. Rainey, 150 Ga. 
566, 104 SE 414; Christian v. Ran- 
some, 46 Ga. 138. See Hankinson. v. 
Hankinson, 168 Ga. 156, 163, 147 SH 
106 (the “principle is generally appli- 
cable in suits brought for specifie per- 
formance. joa 8 ut weweum done not 
think that this principle is applicable 
to its full extent where an oral con- 
tract to make a will, under the cir- 
cumstances and for the consideration 
set forth in the petition in this case, 
is shown’’). 


Seymour, 21 Conn. 


Miss.—Clement v. Reid, 17 Miss. 


S. C—Gasque v. Small, 21 S. C. Eq. 
(2 Clitherall vo Orilvie. 1 S.C) Ea. 
Contra Fripp v. Fripp, 14 S. C. 
ee Sartéer vy. Gordon, 1) Ss. ct 
121. 


45. U.S.—Bradley v. Heyward, 164 
Fed. 107 [aff Heyward v. Bradley, 
179) Fed. 3253, 102'CCA 509. 


Ark.—Morrison vy. Peay, 21 Ark. 110. 
Colo.—Pestal vy. O’Donnell, 81 Colo. 


202, 254 P 764; McDermott v. Lind- 
quist; 66 Colo. 88-179 P 147. 


Ill.—Kuehnle v. Augustin, 333 Ill. 
31, 164 NE 194. 


Ind.—Warner v. Marshall, 166 Ind. 
88, 75 NE 582; Boyce v. Holloway, 45 
Ind. A. 535, 91 NE 34. Contra Thayer 
v. Younge, 86 Ind. 259; Modisett v. 
Johnson, 2 Blackf. 431. 


ITowa.—Scott v. Habinck, 188 lowa 
155,174 NW 1. Contra Lucas vy. Bar- 
rett, 1:Greene 510. 


Kan.—Greenwood v. Greenwood, 96 
Kan. 591, 152 P 657 [reh den 97 Kan. 
380, 155 P 807]; Shoop vy. Burnside, 
78 Kan. 871, 98 P 202. 


Ky.—Darnell v. Alexander, 178 Ky. 
404, 199 SW 17. 

Md.—Warren Mfg. Co. v. Baltimore, 
119 Md. 188, 86 A 502. 


Mich.—Woodworth vy. Porter, 
Mich. 470, 194 NW 1015. 
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in the parties;#* and in some jurisdictions inade- 
quacy or exorbitaney of consideration, standing 
alone, is a defense to a suit for specific perform- 
ance;** but in other jurisdictions a decree of spe- 
cifie performance will not be refused because of 
mere inadequacy or exorbitance of price or con- 
sideration,*® unless it is so gross as to shock the 
conscience of the court*® 


and constitute satisfac- 


Nebr.—Moore | y. MecKillip, 110 


Nebr. 575, 194 NW 465. 


Misc.—Barrett v. Miner, 119 Misc. 
230, 196 NYS 175. 


N. C.—Warad v. 
Cn 218) 8" SH F168) 


Oh.-—Forest Cemetery Assoc.  v. 
INOLLOMK ete. Re Col, 2 "Ohs Aw 50s 


R. I—Sweeney v. Brow, 35 R. 
227, 86 A 115, AnnCasi915C 1075. 


Tenn.—Russell v. Stinson, 3 Hayw. 
1 (sale on execution). 


W. Va.—Garten v. Layton, 76 W. 
Va. 63, 84 SE 1058. 


Eng.—Borell vy. Dann, 2 Hare 440, 
67 Reprint 181; Burrowes v. Lock, 10 
Ves. Jr. 470, 32 Reprint 927; Callag- 
han) v. (Callachan 48) Cl. Geer eas 4ens 
Reprint 145. Contra Day v. Newman, 
2 Cox Ch. 77, 30 Reprint 36; Savile v. 
Savile, 1 P. Wms. 744, 24 Reprint 
596; Underwood vy. Hitchcox, 1 Ves. 
279, 27 Reprint 1031; Tilly v. Peers, 
[cit Mortlock’ v. Buller, 10 Ves. Jr. 
S01) 32 Reprint iS57q- 

B. C.—Baxter v. Rollo, 5 DomLR 
764, 21 WestLR 892. 


And see O’Connell vy. Lampe, 206 
Cal. 282, 274 P 336 (dictum as to rule 
obtaining in other jurisdictions). 


Albertson, 165 N. 


“Mere inadequacy of consideration 
is not, in and of itself, a sufficient 
reason for refusing specific perform- 
ance.” Warner v. Marshall, 166 Ind. 
88, 122, 75 NE 582. 


“Something more than inadequacy 
of price is necessary before specific 
performance will be refused.” Green- 
wood v, Greenwood, 96 Kan. 591, 595, 
isp dees CBS 


[a] Absence of fraud and unfair- 
ness.—(1) Ordinarily inadequacy of 
consideration or exorbitance of price 
will not prevent a decree of specific 
performance in the absence of fraud 
(Smith v. Smith, 340 Ill. 34, 172 NE 
32; Chicago Title, etc., Co. v. Illinois 
Merchants’ Trust Co., 329 Ill. 234, 160 
NE 597; Lee v. Kirby, 104 Mass. 420; 
BE] Mora Dev. Co: v. Horwitz,’ 2).N: Jr 
Mise. 694, 130 A 651 [aff 98 N. J. Ea. 
690, 130 A 655]; In re Orr’s Hst., 283 
Pa. 476, 129 A 565; Welsh v. Ford, 
282 Pa. 96, 127 A 431; Nunge v. Craw- 
ford, 88 Pa. Super. 516; Pasco Fruit 
Lands Co. v. Timmermann, 88 Wash. 
112, 1526P 675). (2). or cwunfairness“in 
the transaction (In re Orr’s Est., su- 
pra; Welsh yv. Ford, supra; Nunge 
v. Crawford, supra). (3) Specific 
performance of an oral contract by 
defendant heir to convey all of his 
interest in land worth $4,000 to plain- 
tiff heir in consideration of the per- 
sonalty of the estate, worth about. 
$800, will not be denied on account 
of inadequacy of consideration, where 
defendant was in no way deceived as 
to the inadequacy of the part of the 
estate he agreed to accept, and the 
division was assented to for several 


years. Engle v. Engle, 209 Mich. 275, 
176 NW 547. 
46. U. S.—Heyward v. Bradley, 


179 Fed. 325, 102 CCA 509. 
D. C.—Knott vy. Giles, 27 App. 581. 


Ill. Kuehnle v. Augustin, 333 Ill. 
31, 164 NE 194; Bear v. Fletcher, 252 
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tory evidence of fraud or mistake.*7 Where the con- 
tract was transferred to plaintiff, the adequacy or 
inadequacy of the consideration for the transfer is 
and where services constitute the 
consideration, they have been partly performed, and 
complete performance has been prevented by the 
other party, the court is not concerned with their 


immaterial ;#8 


value or sufficiency.*® 


Defendant cannot question adequacy of consider- 
ation where, with full knowledge of the facts, he has 
elected to abide by the contract,°® declared himself 
satisfied,®! or accepted and retained the agreed con- 
sideration®? or the benefits of the contract.’* 


[§ 124] (2) Rules for Determining Adequacy. In 


Ill. 206, 96 NE 997. 

Iowa.—Dunlop v. Wever, 228 NW 
562; Scott v. Habinck, 188 Iowa 155, 
174 NW 1. 

Mich.—Linsell y. Halicki, 240 Mich. 
483, 215 NW 315. 

Nebr.—Barney v. Chamberlain, 
Nebr. 785, 124 NW 482. 

Eng.—Coles v. Trecothick, 1 Smith 
K. B. 233, 32 Reprint 592. 


B. C.—Baxter v. Rollo, 
764, 21 WestLR 892. 


85 


5 DomLR 


ZS UR aD avai nige meh darenony 374 
How. 197, 13 L.,ed. 952;° Cathcart v. 
Robinson, 5 Pet. 264, 8 L. ed. 120; 


Heyward vy. Bradley, 179 Fed. 325, 102 
CCA 509; Garnett v. Macon, 10 " 
Cas. No. 5,245, 2 Brock. 185, 6 Call 
(10 Va.) 308. 


Ala.—South, ete., Alabama R. Co. 
v. Highland Ave., etc., R. Co., 98 Ala. 
400, 138 S 682, 39 AmSR 74; Goodlett 
v. Hansell, 66 Ala. 151; Andrews v. 
Andrews, 28 Ala. 432. 


Ill.—Woodrow v. Quaid, 292 Ill. 27, 
126 NE 583; Zempel v. Hughes, 235 
Ill. 424, 85 NE 641; Koch vy. Streuter, 
232 Ill. 594, 83 NE 1072; Ulisperger 
v. Meyer, 217 Ill. 262, 75, NE 482, 2 
LRANS 221; Watson v. Doyle, 130 Ill. 
415, 22 NE 613; Temple v. Johnson, 
TLL 13% 


Ind.—Hamilton y. Hamilton, 162 
Ind. 430, 70 NE 535; Boyce v. Hollo- 
way, 45 Ind. A. 535, 91 NE 34. 


Iowa.—Union Coal Min. Co. y. Mc- 
Adam, 38 Iowa 663. 


Ky.—Cox v. Burgess, 139 Ky. 699, 
96 SW 577, 29 KyL 972. 


Md.—Lawson y. Mullinix, 104 Md. 
156, 64 A 938; Maryland Clay Co. 
v. Simpers, 96 Md. 1, 53 A 424; Shep- 
Herd ave scyin OF Gille 32 -youns iy, 
Frost, 5 Gill 287. 


Mass.—Nickerson 
Mass. 416, 103 NE 939; O’Brien v. 
Boland, 166 Mass. 481, 44 NE 602; 
New England Trust Co. v. Abbott, 162 
Mass. 148, 38 NE 432, 27 LRA 271; 
Park v. Johnson, 4 Allen 259; Leach 
v.. Fobes, 11 Gray 506, 71 AmD 732; 
ae. R. Corp. v. Babcock, 6 Metc. 


Mich.—Engle v. Engle, 
275, 176 NW _ 547; 
Smith, 141 Mich. 355, 104 NW 660; 
Hunt vy. Thorn, 2 Mich. 213; Burtch 
Va tlosse. Harri 34s 


v. Bridges, 216 


209 Mich. 
Van Norsdall v. 


Mo.—Harrison v. Town, 17 Mo. 
237; Bean vy. Valle, 2 Mo. 126. 


Nebr.—Moore vy. McKillip, 110 Nebr. 
575, 194 NW 465. 


N. J.—Ketcham v. Owen, 55 N. J. 
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the question for 


the court should 


[§§ 123-125 


a suit for specifie performance of a contract, the 
question of adequacy of the price or consideration 
is to be considered as of the date of the contract,°* 


determination is not whether the 


price or consideration was the highest obtainable,°° 
but rather whether it was substantially fair, just 
and reasonable under the circumstances.°® 


While 
consider,®? it is not to be guided 


solely by,®® a comparison of the price or considera- 


has not fixed the 
each other.®° 


Eq. 344, 36 A 1095; Shaddle v. Dis- 
borough, 30 N. J. Eq. 370; Ready v. 
Noakes, 29 N. J. Eq. 497; Chubb v. 
Peckham, 13 N. J. Eq. 207; Rodman 
vy. Zilley, 1 IN; J. Haq. 320. 


N. Y.—Northrup v. Gibbs, 49 Hun 
605, 1 NYS 465; Losee v. Morey, 57 
Barb. 561; Viele\y. Troy, ete., R.2€o- 
21 Barb. 381 [aff 20 N. Y. 184]; Rob- 
bins v. Clock, 59 Misc. 289, 112 NYS 
246; Bush v. Whitaker, 45 Misc. 74, 
91 NYS 616; Seymour vy. Delancy, 3 
Cow. 445, 15 AmD 270 [rev 6 Johns. 
Ch. 222 (the leading case)]; Wester- 
velt v. Matheson, Hoffm. Ch. 37. 


N. C.—Combes v. Adams, 150 N. C. 
64, 63 SE 186; Rodman y. Robinson, 
134 N. C. 503, 47 SE 19, 101 AmSR 
877, 65 LRA 682; Whitted v. Fuquay, 
27. NE Sr 685-3, oh EAL Wilh temive 
Thompson, 21 N. C. 493. 


Pa.—Kramer v. Dinsmore, 152 Pa. 
264, 25 A 789. 


Va.—Stearns vy. Beckham, 31 Gratt. 
(72 Va.) 379, 390; White v. McGan- 
non, 29 Gratt. (70 Va.) 511; Booten v. 
Scheffer, 21 Gratt. (62 Va.) 474; Hale 
v. Wilkinson, 21 Gratt. (62 Va.) 75. 


W. Va.—Conaway v. Sweeney, 24 
W. Va. 643. 


Eng.—Callaghan y. Callaghan, 8 Cl. 
& F. 374, 4 Ir. Eq. 441, 8 Reprint 145; 
Collier v. Brown, 1 Cox Ch. 428, 29 
Reprint 1234; Griffith v. Spratley, 1 
Cox Ch. 383, 29 Reprint 1213; Abbott 
v. Sworder, 4 De G. & Sm. 448, 64 Re- 
print 907; Borell v. Dann, 2 Hare 440, 
24 EngCh 440, 67 Reprint 181; Coote 
VelCoote: 2) It. dBidie 159. lo Sats recm ses 
693; Weeks v. Gallard, 21 L. T. Rep. 
N. 8S. 655; Coles v. Trecothick, 1 
Smith K. B. 233, 32 Reprint 592: Low- 
ther v. Lowther, 13 Ves. Jr. 95, 33 Re- 
print 230; White v. Damon, 7 Ves. 
JG. 80 ssaneprinieds: : 


B. C.—Baxter v. Rollo, 5 DomLR 
764, 21 WestLR 892. 


N. S.—Dodge v. Turner, 5 N. S. 1. 
And see Kapaakea v. Morrison, 2 
Haw. 272 (dictum). 


48. Taft v. Henry, 219 Mass. 78, 
106 NE 553. 


49. Marden vy. Scott, 154 Md. 414, 
141 A 348. 


50. Galloway v. Barr, 12 Ohio 354. 


51. Wocedruff v. Hargrave, Wright 
(Oh.) 555. 9 4 


52. Boyd v. Warden, 163 Cal. 155, 
124 P 841; Nicholson v. Tarpey, 70 
Cal. 608, 12 P. 778; Meridian Oil Co. v. 
Dunham, 5 Cal. A. 367, 90 P 469. 


53. Strachan v. Drake, 61 Colo. 444, 
158 P 310; Forest Cemetery Assoc. 
Be pes ete; SR Oo. Shoe OheAs 


tion and the value of the subject matter; it is not 
necessary that they be exactly equal,°® and the law 


exact proportion they shall bear to 


[§ 125] c. Sufficient Consideration. The consider- 
ation of a contract is valid,®! good,°? valuable,°* 


54. O’Connell v. Lampe, 206 Cal. 
282, 274 P 336; Andersen v. Charles, 
52 Cal. A. 290, 198 P 641; Charbonier 
v. Arbona, 63 Fla. 384, 57 S 887; Shan- 
non v. Freeman, 117 S. C. 480, 109 SH 
406. 


55. Wilson v. White, 161 Cal. 458, 
119° P1895. 


56. Schader v. White, 173 Cal. 441, 
160 P 557; Haddock v. Knapp, 171 Cal. 
59, 151 P 1140; White'v. White, 161 
Cal. 453, 119 P 895; Law v. Title Guar- 
antee, etc., Co., 91 Cal. A. 621, 267 P 
565; Boulenger vy. Morison, 88 Cal. A. 
664, 264 P 256. 

[a] Love and affection may be 


considered and given some _ effect. 
O’Hara. vo Wattson, 17:2 Cals 525, 15a 


P6083 Vid av. Waant. 5  eCalet emo Gs 
PASTE A PBS 
57. Haddock v. Knapp, 171 Cal. 


59, 151 P 1140. 


58. Haddock y. Knapp, supra. 
59. Schader v. White, 173 Cal. 441, 
160 P-557; O’Hara v. Wattson, 172 


Cal. 525, 157 P 608; Behler v. Kunde, 
100 Cal. A.” 731, 281 P 76. See Green- 
wood vy. Greenwood, 96 Kan. 591, 595, 
152 P 657 (‘in actions for specific 
performance the term ‘adequate con- 
sideration’ does not mean the full 
equivalent of value. It means a con- 
sideration which is not so greatly dis- 
proportionate to value as to offend 
against the fair dealing which should 
characterize business transactions”). 


60. Haddock v. Knapp, 171 Cal. 59, 
151 P 1140; Cummings vy. Roeth, 10 
Cal. A. 144, 101 P 434, 


61. Stahl v. Stevenson, 102 Kan. 
447, 844, 171 P 1164; Neal v. Hamil- 
ton, Md. 150 A 867. 


62. Sheffield v. Hancock County, 
164 Iowa 561, 146 NW 439. 


63. Ala.—Gay v. Fricks, 211 Ala. 
LTS! 99S 846e 


Ark.—Hunt v. Boyce, 176 Ark. 303, 
38 SW (2d) 342. 


Colo.—Gibson v. Riehle, 26 Colo. A. 
Lote LAO POSS. 


Mo.—Cave v. Wells, 319 Mo. 930, 5 
SW (2d) 636. 


N. Y¥.—-Nugent vy. Smith, 202 App: 
Div. 279, 195 NYS. 338; Barrett v. 
Miner, 119 Misc. 230, 196 NYS 175. 


Or.—Comstock Mfg. Co. v. Schiff- 
mann, 113 Or. 677, 234 P 293. 


[a] In contract for exchange of 
real property, the promise by each 
party to convey is a valuable consid- 
eration for the other. party’s agree- 
ment, and specific performance may 
be decreed. Gibson v. Riehle, 26 
Colo. A. 127, 140 P 933. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 125-126] 


adequate,** and sufficient,®* for the purpose of spe- 
cifie performance, when it measures up to the rules 
and requirements obtaining in the particular juris- 


diction.®° 


[§ 126] 


64. U. S.—Chicago, etc., R. Co. v. 
iron yPac. Ra.Co.. 47, Heads 15) [att 
D1 Bed. 309, 2 CCA 174, and 163 U.S. 
564,16 SCt 1173, 41 L. ed. 265]. 


Cal.—Marshall v. Hilton, 289 P 165; 
Magee v. Magee, 174 Cal. 276, 162 P 
1023; Schader v. White, 173 Cal. 441, 
160 P 557; Wait v. Kern River Min., 
ete, Con 57 Cal. 16, 1061 P98. 


l11.—Dunham vy. Slaughter, 268 Ill. 
625, 109 NE 678 [rev 190 Ill. A. 497]. 


Ind.—Watson v. Mahan, 20 Ind. 223. 


Iowa.—Anderson v. Weifsmith, 229 
NW 199; Townsend v. Blanchard, 117 
Iowa 36, 90 NW 519; Ottumwa, etc., 
R. Co. v. McWilliams, 71 Iowa 164, 
32 NW 315. 


Kan.—Greenwood v. Greenwood, 96 
Kan. 591, 152 P 657 [reh den 97 Kan. 
380, 155 P 807]; Bless v. Blizzard, 86 
Kan. 230, 120 PB 351. 


Md.—Thomas vy. Gottlieb, etc., 
Brewing Co., 102 Md. 417, 62 A. 633. 


Mass.—Capen v. Capen, 234 Mass. 
355,°125 NE 692. 


Mo.—Smith v. Lore, 29 SW (2d) 
91; Kilpatrick v. Wiley, 197 Mo. 123, 
95 SW 213; Evans v. Evans, 196 Mo. 
1, 93 SW 969. 


Nebr.—Rice v. Gibbs, 33 Nebr. 460, 
NW 436. 


N. J.—Buckley v. Jersey City, 105 
N. J. Eq. 470, 148 A 630 [aff 107 N. J. 
Bq. 137, 151 A 905], 


N. Y.—wWilliston v. 
Barb. 635. 


Or.—Goodin v. Cornelius, 101 Or. 
422, 200 P 915; Woods v. Dunn, 81 Or. 
457, 159 P1158. 


W. Va.—Cady v. Gale, 
547. 

Wis.—Miller Saw-Trimmer Co. v. 
Cheshire, 172 Wis. 278, 178 NW 855; 
Conrad v. Schwamb, 53 Wis. 372, 10 
NW 395. 


Eng.—Bower v. Cooper, 2 Hare 408, 
67 Reprint 168. 


[a] Difference in value of ex- 
changed property.—Where the own- 
ers of mares exchanged them, one 
agreeing to convey an acre of land 
to the other as the difference between 
the values of the mares, which dif- 
ference was at least as much as the 
acre was worth, the party to whom 
the conveyance was agreed to be made 
was entitled to specific performance. 
Williams v. Kilpatrick, 195 Ala. 563, 
70 S 742. 

65. Ala.—Alabama Cent. R. Co. _v. 
Long, 158 Ala. 301, 48 S 363; Good- 
lett v. Hansell, 66 Ala. 151. 

Ariz.—Kimball v. Statler, 20 Ariz. 
81, 176 P 843. 

Ark.—Kelly v. Keith, 77 Ark. 31, 90 
Sw 150. 

Cal.—Peixouto y. Peixouto, 40 Cal. 
A. 782, 181 P 830. 

Ga.—Lucas v. Brock, 154 Ga. 172, 
113 SE 804. 

Tll.—Rohling v. Thole, 256 Ill. 425, 
100 NE 138; Fowler v. Fowler, 204 
Tll. 82, 68 NE 414. 


Ind.—Raymond v. Pritchard, 24 Ind. 
318; Allen v. Davison, 16 Ind. 416. 
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Williston, 41 


5 We Va. 


7. Fairness and Reasonableness**?—a, 
In General—(1) General Rule. It is a rule of early 
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origin and widespread acceptance, even being made 
the subject of codification in some states,°’ that, 
no matter how sufficient legally, any contraet, to 


be entitled to specific performance must be fair, 


Ind. T.—Allender v. Evans-Smith 
Drug Co., 3 Ind, T. 628, 64 SW 558. 


Iowa.—Dewey v. Life, 60 Iowa 361, 
NW 347. 

Kan.—Skinner v. Skinner, 126 Kan. 
601, 270 P 594, 


Md.—Shipley v. Fink, 102 Md. 219, 
62 A 360, 2 LRANS 1002; Chicora 
Fertilizer Co. v. Dunan, 91 Md. 144, 
46 A 347, 50 LRA 401. 


Mass.—Witherington .v. 
264 Mass. 166, 162 NE 300. 


Mich.—Detroit Lubricator Co. v. 
Lavigne, 151 Mich. 650, 115 NW 988. 


Miss.—Atkinson vy. Whitney, 67 
Miss) 655, 4 1S: 1644. 

Mo.—Campbell y. McLaughlin, 205 
Sw 18. : 


Nebr.—Blake v. McMurtry, 25 Nebr. 
290, 41 NW 172. 


N. J.—Law v. Smith, 68 N. J. Eq. 
81, 59 A 327; Goldstein v. Curtis, 63 
N. J. Eq. 454, 52 A 218 [aff 65 N. J. 
Hg. 382, 59 A 639]. 


N. Y.—Healy v. Healy, 55 App. Div. 
315, 66 NYS 927, 8 AnnCas 525 [aff 
31 Misc. 636, 66 NYS 82]; Phillips 
v. Berger, 8 Barb. 527 [aff 2 Barb. 
608]; Woodcock v. Bennet, 1 Cow. 
711, 18 AmD 568. 


Or.—Clark v. Hindman, 
OEMS 


Va.—Williams v. Lewis, 
(32 Va.) 686. 


Wash.—Virtue v. Stanley, 87 Wash. 
167,151 P 270. 


[a] Where there are mutual prom- 
ises, the promise of one party is a 
sufficient consideration for the prom- 
ise of the other party. Barrett v. 
Miner, 119 Misc. 230, 196 NYS 175. 


14 


Eldredge, 


265 On.) 16xG, 


5 Leigh 


66. Rules stated see supra §§ 122- 
124. 
67. Burden of proof as to fairness 


and reasonableness see infra § 537. 


68. See statutory provisions; and 
cases infra this note. 


[a] Statutes simply codification of 
long established rule: (1) ‘Section 
2345 of our Revised Civil Code pro- 
vides: ‘Specific performance cannot 
be enforced against a party to a con- 
tract’. .°. if itis not, as to him, just 
and reasonable.’ These provisions of 
our Code embody the old and well- 
established rule of equity that a court 
of chancery will not enforce a con- 
tract that is inequitable, unjust, or 
unreasonable as against the party 
sought to be charged under the con- 
tract.” Phelan v. Neary, 22 S. D. 265, 
7a SN We 42.) C2): a ne Spro vis 
sions of section 3391, Civ. Code, are 
but a codification of equitable prin- 
ciples that have existed _from_ time 
immemorial.” Marsh v. Lott, 8 Cal. 


‘| A, 384, 390, 97 P 163. 


Contracts held unreasonable 
statutes.—(1) Generally. 
Markarian, 175 Cal. 37, 165 


Lb] 
under 
Klein v. 

; Sunrise Land Co. v. Root, 160 
Cal. 95, 116 P 72; Herzog v. Atchison, 
toy Ulta Con. L531 1Call 214965) (95) | P3908; 
17 LRANS 428; Koblick v. Larson, 
57 Cal. A. 462, 207 P 929; Marsh v. 
Lott, 8 Cal. A. 384, 97 P 1638; Interior 
Securities Co. v. Campbell, 55 Mont. 


*By JAMES R. WILSON (§§ 126-169). 


just, and reasonable, in all its terms or parts, and 
in its surrounding eircumstances.°® 


£59, 178. © 582-7 Paul vy. leuea Las uN. 
D, 1121, 188 NW 1022; Carey v..Camp- 
bell, 45 N. D. 273, 177 NW 372; Phelan 
v. Neary, 22 S. D. 265, 117 NW 142. 
(2) Contract to make a will in favor 
of plaintiff. Parsons v. Cashman, 23 
Cal. A. 298, 1387 P 1109 [reh den 23 
Cal. A. 298,137 P1111]. (3) Contract 
for sale of mining stock for inade- 
quate consideration. Hobbs v. Davis, 
168 Cal. 556, 143 P 733. (4) Mining 
lease whereby lessees assumed no ob- 


ligation. Moore v. Heron, (Cal. A.) 
292 P 136. 
[c] Contracts held just and rea- 


sonable within statutes—(1) Gen- 
erally. Marshall v. Hilton (Cal.) 289 
P 165. (2) Agreement to convey 
“on demand” of purchaser construed 
to require him to make the demand 
within a reasonable time and hence 
the agreement was not inequitable or 
unfair as permitting the purchaser to 
postpone’ performance indefinitely. 
Smith v. Bangham, 156 Cal. 359, 104 
P 689, 28 LRANS 522. (3) Contract 
to convey land to the grantor’s broth- 
er on the latter’s erecting a building 
for occupancy of their parents. Ma- 
gee v. Magee, 174 Cal. 276, 162 P 1023. 
(4) Deferred payments not so small 


Wagner v. 
169 Cal. 663, 147 P 561. 
ing unfair in a purchase of stock at 
the value placed upon it by both par- 
ties to be paid for by cancelling the 
seller’s present debts and by advanc- 
ing part of the price to meet expect- 
ed obligations of the seller which she 
otherwise could not pay’’ where no 
advantage taken of seller’s necessi- 
ties. Gilfallan v. Gilfallan, 168 Cal. 
23, 141 P 623, AnnCas1915D 784. 


69. U. S.—Pope Mfg. Co. v. Gor- 
mully, 144 U. S. 224, 12 SCt 632, 36 
L. ed. 414; Mississippi, etc., R. Co. v. 
Cromwell, 91 U. S. 643, 23 L. ed. 367; 
Weeks v. Pratt, 43 F. (2d) 53 [cer- 
tiorari den 282 U. S. 892, 51 SCt 106, 
75 L. ed. 786]; Sullivan v. Curry, 40 
F. (2d) 948 [app dism 44 F. (2d) 
1020]; In re Chicago Reed, etc., Co., 
7 F. (2d) 885; Gabrielson v. Hogan, 
298 Fed. 722; Kenyon v. Weissberg, 
240 Fed. 536; Clark v. Rosario Min., 
etc., Co., 176 Feds 180, 99 CCA 534: 
Marks v. Gates, 154 Fed. 481, 83 CCA 
321, 14 LRANS 317, 12 AnnCas 120; 
Federal Oil Co. v. Western Oil Co., 
112 Fed. 373 [aff 121 FKed. 674, 57 
CCA 428]; Newton v. Wooley, 105 
Fed. 541; Nevada Nickel Syndicate v. 
National Nickel Co., Fed... 133; 
Bowen v. Waters, 3 F. Cas. No. 1,725, 
2 Paine 1. : 


Ala.—Harris v. McCarty, 218 Ala. 
195, 118 S 379; Thompson v. Jones, 39 
S 983; Sanders v. Newton, 140 Ala. 
335, 87 S 340; Andrews v. Andrews, 
28 Ala. 432; Casey v. Holmes, 10 Ala. 
776. 


Ark.—Robinson v. Florence Sani- 
tarium, 149 Ark. 355, 232 SW 590. 


Cal.—Agard v. Valencia, 39 Cal. 
292; Winchester v. Becker, 8 Cal. A. 
362, 97 P 74. 


Conn.—Golde Clothes Shop v. 
ver, 95 Conn. 678, 112 A 264. 


Del.—Sharpley v. Sharpley, 15 Del. 
Chi 11:2) 132) A®1393"— Dhrenstromiiyv. 
Phillips, 77 A 81; Godwin v. Collins, 
3 Del. Ch. 189 [aff 9 Del. 28]. 


Sil- 
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Offer of fair perfermance. 
unfair in its terms as to not be 
performance, it is usually held 


Ga.—Swint v. Carr, 76 Ga. 322, 2 
AmSR 44. 

Ida.—Bear Track Min. Co. v. Clark, 
6 Ida. 196, 54 P 1007. 


Tll.—Smith v. Smith, 340 Ill. 373, 
172 NE 736; Chicago Title, etc. Co. Vv. 
Schwarz, 339 Ill. 184, 171 NH. 169, 
Raginsky *v. Lawler, 313 Ill. 441, 145 
NE 189; Carver v. Van Arsdale, 312 
TION 4 SNe 59, vaickule save 
Schoenstadt, 307 Ill. 398, 138 NE 686; 
Victor Chemical Works v. Iliff, 299 
Til. 532, 132 NE 806 [rev 218 Ill. A. 
634]; Wisherd v. Bollinger, 2938 Il. 
357, 127 NE 657; Wolf v. Lawrence, 
O76 Dl 11) 14 INEb6%; African 
Home Purchase, etc., Assoc. v. Car- 
roll, 267 Ill. 380, 108 NE 3822; God- 
win v. Springer, 233 Ill. 229, 84 NE 
234; Koch v. Streuter, 232. Ill. 594, 
83 NE 1072; Bowman v. Cunning- 
ham, 78 Ill. 48; Temple v. Johnson, 
71 Ill. 13; Taylor v. Merrill, 55 Ill. 52; 
Stone iv. Pratt) 25, Ul és; Gear ov. 
Chouteau, 23 Ill. 39; Silberschmidt v. 
Silberschmidt, 112 ll. A. 58; India 
Tea Co. -v. Petersen, 103 “Til, An 16; 
Bates Mach. Co. v. Bates, 87 Ill.-A. 
Dobe latte oo) Uiapela smog eco oult, 
Beach Gravel, etc., Co. v. Simmons, 62 
Ill. A. 646; Dreyer v. Goldy, 62 Ill. 
A. 347 [app dism 171 Ill. 434, 49 NE 
560]. 

Ind.—Harter v. Morris, 72 Ind. A. 
189, 123 NE 23 [reh den 72 Ind. A. 
LeO tse NE iL o]G Indianapolis 
Northern Tract. Co. v. Essington, 54 
Ind. A. 286, 99 NE 757 [aff 54 Ind. 
A. 286, 100 NE 765]; Cline v. Strong, 


52 Ind. A. 286, 100 NE 569; Ames. v. 
Ames) 46) Inds vA 65.9755 ae NIE) ee 
‘ 


Goodwine v. Kelley, 33 Ind. A. 57, 
NE 832. 

Iowa.—Pickett v. Comstock, 229 N 
W 249; Dunlop v. Wever, 228 NW 562; 
Carter v. Schrader, 187 Iowa 1245, 175 
NW 329; Griffin v. Nash, 187 lowa 
345, 174 NW 233; New. York Broker- 
age Co. v. Wharton, 143 Iowa 61, 119 
NW 969; Moetzel v. Koch, 122 Iowa 
196, 97 NW 1079; Lueas v. Barrett, 
1 Greene 510. 


Kan.—Haston vy. Citizens’ State 
Bank, 132 Kan. 767, 297 P 1061; Bow- 
en v. Galloway, 125 Kan. 568, 264 P 
1038 (mother’s oral contract to give 
land to daughter); Work v. Fidelity 
Oibeetes Cos /T)..Kan. 1s 98 Sov: 
Shoop v. Burnside, 78 Kan. 871, 98 P 
202. 

Ky.—Lexington, etc., R. Co. v. Wil- 
liams, 183 Ky. 3438, 209 SW 59; Jones 
v. Prewitt, 128 Ky. 496, 108 SW 867, 
ao Kyle 58>.) Berry ov. Hrisbie, 120 
Ky. 337, 86 SW 558, 27 KyL 724; Wol- 
lums v. Horsley, 93 Ky. 582, 20 SW 
781, 14 KyL 642; Greer v. Boone, 5 
B. Mon. 554; Bastland v. Vanarsdel, 
3 Bibb 274. 


La.—Snyder v. Wilder, 146 La. 811, 
84 S 104. 


Me.—Kelley v. York Cliffs Imp. 
Co, 94° Me.” 374, 47 A “898=" Hig= 
gins v. Butler, 78 Me. 520, 7 A 276. 


Md.—Tucker v. Hudson, 158 Md. 13, 
148 A 116; Powell v. Moody, 153 Mad. 
62, 137 A 477; Tyson v. Watts, 1 Md. 
Chrels. 

Mich.—Lake Brie Land Co. v. Chil- 
inski, 197 Mich. 214, 1683 NW 929; 
Chambers v. Livermore, 15 Mich. 381. 


Minn.—Robertson v. Corcoran, 125 
Minn. 118, 145 NW 812. 


Mo.—Hersman v. Hersman, 25 Mo. 
175, 161 SW 800; Walker v. Bohan- 


If a contract is so 
entitled to specific 
that plaintiff can- 


SPECIFIC PERFORMANCE 


nan, 243 Mo. 119, 147 SW 1024; Oliver 
v. Johnson, 238 Mo. 359, 142 SW 274. 


Nebr.—Cooper vy. Chittenden, 33 
Nebr. 313, 50 NW 2. 

N. J.—Pattberg v. Gott, 102 N. J. 
Eq. 371, 140 A 795; Pinner v: Sharp, 


23 Ns Jt) q.e2i45) “Cranes vy. sWecamin; 


21 N. J. Hq. 414. 

N: ¥.—Margraf vy. Muir, 57 N. Y. 
155; Wall v. Hartford; 50) Mise 133, 
100) NWS) 392 Burlina sy Kone 22 
Thomps. & C. 545, 46 HowPr 452. 


Oh.—Columbus, etc., R. Co. v. Ohio 
Southern RR: Co. Oh: Cir, Cty 27572 
Oh .Cinge bees ais 


Okl.—Melton v. Cherokee Oil, ete., 
Co., 67 Okl. 247, 170 P 691 [certiorari 
den 247°U. S. 507, 38 SCt 427, 62 L. 
ed. 1241]; Hill Oil, etc., Co. v. White, 
53 Okl. 748, 157 P 710; Superior Oil, 
etc., Co. v. Mehlin, 25 Okl. 809, 108 
P 545, 1388 AmSR 942. 

Pa.—Reynolds v. Craft, 38 Pa. Su- 
per. 46. 


R. I.—Harkness v. Remington, 7 R. 
Daib'4. 


Ss. C—Anthony v. Eve, 109 S. C. 
5, 95 SH 513; McChesney v. Smith, 
5 S.C. 171, 89 SE 639) Marthinson 
McCutchen, 84 S. C. 256, 66 SE 120. 
Tenn.—New River Lumber Co. v. 
Tennessee. R. Co., 145 Tenn. ~266; 238 
SW 867. 

Tex.—Riggins v. Triekey, 46 Tex. 
Civ. A. 569, 102 SW 918. 


Va.—Walker v. Henderson, 151 Va. 
913, 145 SE 311; Scott v. Albemarle 
Horse Show Assoc., 128 Va. 517, 104 
SH 8425. Colonna Dry Dock ‘Go. v. 
Colonna, 108 Va. 230, 61 SE 770. 


Wash.—Fitzsimmons. y. Fitzsim- 
mons, 116 Wash.. 635, 200 P 305; Gil- 
man v. Brunton, 94 Wash. 1, 161 P 
$905 , asco Bruit, Wands "Con via mime 
mermann, 88 Wash. 112, 152 P 675. 


W. Va.—Hastings v. Montgomery, 
95 W. Va. 734, 122 SH 155. 


Wis.—Mulligan v. Albertz, 103 Wis. 
140, 78 NW 1093. 


Eng.—Redshaw v. Bedford, 1 Eden 
346; Talbot v. Ford, 13 Sim. 173, 36 
EngCh 173, 60 Reprint 66. 


[a] Gther statements of rule.— 
(1) “Courts of equity will not lend 
their aid to assist one in realizing 
upon an unconscionable bargain, even 
though the contract under which it 
is claimed possesses all technical re- 


25 
10 
Vv. 


quirements.” Koch v. Streuter, 232 
Ill. 594, 83 NE 1072, 1077. See also 
Stone; vy. Pratt,-25.1Ws 256. laueas.v. 


Barrett, 1 Greene (lowa) 510 (both 
containing somewhat similar state- 
ments). (2) “An agreement may be 


enforceable at law, and there may be 
no sufficient ground for its cancella- 
tion in equity; and yet, upon a fair 
and just consideration of the attend- 
ant and collateral circumstances, the 
court may be satisfied that the con- 
tract is unconscionable, and refuse to 
decree its performance. 
granting a decree the court must be 
satisfied not only of the existence of 
a valid contract, free from fraud and 
enforceable at law, but also of its 
fairness and of its harmony with 
equity and good conscience; and any 
fact showing that the contract is un- 
fair, unjust, and against good con- 
science will justify the court in re- 
fusing to decree its performance.” 
Federal Oil Co. v. Western Oil Co., 


Before. 
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not cure the defect by offering to perform in a 
manner not required by the contract.*° 


Limitations on application of rule. 


The general 


112 Wed. 373, 375 [afi 121 Med. 674, 
57 CCA 428]. (8) “In other words, 
a court of equity will not exercise its 
power in this direction to enforce a 
claim which is not, under all the cir- 
cumstances, just as between the par- 
ties, and it will allow a defendant 
to resist a decree where the plaintiff 
will not always be allowed relief 
upon the same evidence. A contract 
ought not to be carried into specific 
performance unless it is just and fair 


in all respects. When this relief is 
sought, ethics are considered, ; and 
a court of equity will sometimes 


refuse to set aside a contract, and 
yet refuse it performance.” 
lums! iv.) Slorsley, .93mdkGye) 582508 20 
SW 781, 14 KyL 642. (4) “To stay 
the arm of a court of equity from en- 
forcing a contract it is by no means 
necessary to prove ‘that it is invalid; 
from time to time immemorial it has 
been the recognized duty of such 
courts to exercise a discretion; to re- 
fuse their aid in the enforcement of 
unconscionable, oppressive or iniqui- 
tous contracts; and to turn the par- 
ty claiming the benefit of such con- 
tract .over toa court of’ law.” ) Pope 
Mfg. Co. v. Gormully, 144 U. S. 224, 
236, 12 .SCt 632, 36 LL. ed. 414. (5) 
“The often heard’ maxims, “He who 
goes into a court of equity must go . 
with clean hands,’ and ‘He who has 
not done equity cannot have equity,” 
have given rise to the rule of law that 
a court of equity will leave to remedy 
at law, and will refuse to interpose 
to grant relief to one who, in the mat- 
ter or transaction concerning which 
he seeks aid, has been wanting in 
good faith, honesty, or righteous 
dealing.” Kenyon y. Weissberg, 240 
Fed. 536, 537. = 


[b] Reasons for rule.—(1) “One 
of the most beneficial principles in 
the administration of equity is that 
he who seeks equity must do equity. 
Its practical operation has been such 
as to resist and counteract every pos- 
sible circumstance and incident of 
unfairness, inequality, and inequity. 
It requires the complaining party to 
stand in conscientious relations with 
his adversary to the extent, at least, 
that his demand is fair and just, and 
that the relief sought shall not be 
oppressive or hard upon him.” Mul- 
ligan v. Albertz, 103 Wis. 140, 78 NW 
1093, 1095.0 1(2))” SWihenss anss party 
comes into a court of chancery, seek- 
ing equity, he is bound to do justice, 
and not ask the court to become the 
instrument of iniquity. Where a con- 
tract. is hard, and destitute of all 
equity, the court will leave parties 
to. theirg remedy at plawai.u4s Ltlasea 
settled rule, therefore, to allow a de- 
fendant in a bill for a specific per- 
formance of a contract to show that 
it is umreasonable or unconscien- 
tious.” King v. Hamilton, 4 Pet. (U. 
S.) 81, 327,67 “br ea. S860. © 0C3) a no: 
entitle a party to such a decree, the 
contract must be reasonable, fair and 
equitable. If it is wanting in any of 
these particulars specific performance 
will not be granted, for it is only upon 
the principle that it is unjust and in- 
equitable to permit the contract to re- 
main unexecuted that a court of chan- 
cery assumes jurisdiction to enforce 
it.’ Smith v. Smith, 340 Ill. 373, 172 
NEI +736, 739: - 


70. Klein v. Markarian, 175 Cal. 
37, 165 P 3; Marsh v. Lott, 8 Cal. A. 
384, 97 P. 163; Hhrenstrom v. Phil- 
lips, (Dek) 7% As “83 God wan we 
Collins, 3 Del. Ch. 189 [aff 9 Del. 28]; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rule will not be applied in favor of a defendant who 
has accepted, and retained, benefits, accruing under 
the contract, to sueh an extent as to make it impos- 
sible to place plaintiff in a statu quo;71 and where 
specific performance is sought against a transferee 
of the promisor, and the promisor who is made a 
party defaults, the transferee cannot dispute the 
justness and fairness of the contract.*? 

[§ 127] (2) Unfairness in Obtaining Contract.7? 
Although there may be nothing connected with the 


Moetzel v. Koch, 122 Iowa 196, 97 N 
W 1079. Compare Kies v. Warrick, 
149 Minn. 177, 182 NW 998 (where, 
through mistake, the contract omit- 
ted to provide a purchase-money 
mortgage to secure deferred payments 
and upon plaintiff's offer to give such 
a mortgage specific performance was 
decreed). But see Chicago Title, etc., 
Co. v. Illinois Merchants’ Trust: Co., 
329 Ill. 334, 160 NE 597 (holding that 
the fact that plaintiff could have so 
exercised his option so as to have 
purchased, at the same price per par- 
cel, only part of the property, which 
was much more valuable than the bal- 
ance, would not defeat performance 
where plaintiff exercised his option to 
purchase the whole); McCluskey v. 
Scott, (lowa) 124 NW 796 (suggest- 
ing that although the contract may 
not provide for security for deferred 
payments, and the payment of inter- 
est thereon, performance may never- 
theless be granted where plaintiff of- 
fers to pay the entire purchase price 
with interest thereon). 


71. Indianapolis Northern Tract. 
Co. v. Essington, 54 Ind. A. 286, 99 NE 
757 [aff 54 Ind. A. 286, 100 NE 765]. 


757 
72. Stamm v. Colvin, 94 Cal. A. 


180, 270 P 744. 


[a] Unfairness as to transferee.— 
Specific performance will not be read- 
ily denied on the ground of unfair- 
ness where it is sought against a 
transferee who has purchased with 
full knowledge of the bad bargain of 
his transferor. Clough v. Cook, 10 
Del. Ch: 175, 87 A 1017. See also 
Shaw v. Thackray, 1 Smale & G. 537, 
65 Reprint 235 (holding that intoxica- 
tion by a vendor at the time of enter- 
ing into a contract with plaintiff can- 
not be set up by a transferee of the 
vendor who purchased with full no- 
tice of plaintiff's contract and the cir- 
cumstances under which it was en- 
tered into). ! 

73. Fraud 
in obtaining 
146--156. 

Good faith and diligence or plain- 
tiff after contract has been entered 
into see infra §§ 314, 315. 

74. U. S.—Leicester Piano Co. v. 
Front Royal, ete., Imp. Co., 55 Fed. 
190, 5 CCA 60; Roundtree v. McLain, 
20 EF. Cas. No: 12,084a, Hempst. 2.45: 


Ala.—Byars v. Stubbs, 85 Ala. 256, 
7 


755. 


contract see infra 8§ 


Del.—Diamond State Iron Co. v. 


Todd, 6 Del. Ch. 163, 14 A 27. 


Fla.—Dale v. Jennings, 90 Fla. 234, 
LO aS ioS 


Ga.—Swint v. 
AmSR 44. 


Ill.—Wrobel v. Wojtasiek, 341 Il. 
330, 173 NE 348; Bayne v. Cinak, 320 
Till. 23, 150 NE 344; Mohnk v. Sey- 
farth, 339 Ill. 371, 171 NE 510; Union 
Colliery Co. v. Fishback, 299 Ill. 165, 
132 NE 492; Keating v. Frint, 291 Ill. 
423, 126 NE 136; Gronowski v. Jozef- 
owicz, 291 Ill. 266, 126 NE 108; Het- 
field v. Willey, 105 Ill. 286; Fish _ v. 
Leser, 69 Ill. 394; Taylor v. Merrill, 


Carr, MOmGarnvol2,u2 


and misrepresextation | 
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or to indicate an 
fides on the part 


How Lees ae 
Ind.—Harter v. Morris, 72 Ind. A. 
189, 123 NE 23 [reh den 72 Ind. A. 189, 


123 NE 7191]. 


Iowa.—Dunlop v. Wever, 228 NW 
562; Wright v. Pirie, 188 Iowa 1166, 
176 NW 982; Muench y. Barnell, 163 
Iowa 352, 144 NW 602. 


Kan.—McAdam v. 
704, 208 P 569; Shoop y. Burnside, 78 
Kan. 871, 98 P 202; Missouri River, 
etc., R. Co. v. Brickley, 21 Kan. 275. 


# Ky.—Robenson yv. 2240 ikey: 
56, 5 SW (2d) 271. 


Mass.—Shikes v. Gabelnick, 173 NE 
495; Hodge v. Mackintosh, 248 Mass. 
181, 143 NE 43; Banaghan v. Malaney, 
200 Mass. 46, 85 NE 839, 128 AmSR 
378, 19 LRANS 871. See Giuliana v. 
Cordone, 246 Mass. 426, 141 NE 103 
(holding that there was no unfair or 
inequitable conduct). 


Mich.—Brear v. Baumgartner, 249 
Mich. 6383, 229° NW 6025’ Johnston 
Realty, ete., Co. v. Grosvenor, 241 
Mich: 32159217 INW >203; Dysarz sv. 
Janezarek, 238 Mich. 529, 213 NW 
694; Hodgson v. Lamberson, 233 
Mich. 425, 207 NW 16 [superseding 
op 203 NW 842]; Wayne Woods Land 
Co. v. Beeman, 211 Mich. 360, 178 NW 
696; Gibb v. Mintline, 175 Mich. 626, 
141 NW 538; Van Norsdall v. Smith, 
141 Mich. 355, 104 NW 660. 


Minn.—Evans v. Folsom, 
2 


Leak, 111 Kan. 


Yann, 


5 Minn. 


Miss.—Clement v. Reid, 17 Miss. 


535. 


Mo.—McElroy v. Maxwell, 101 Mo. 
294, 14 SW 1. 


Nebr.—Blondel |v. 
Nebr. 531, 114 NW 574. 


N. J.—Kennerly v. Aleck, 86 N. J. 


Bolander, 80 


Eq. 336, 98 A 445. 
N. Y¥.—Scheinberg v. Scheinberg, 
249 N. Y. 277, 164 NE 98 [motion to 


amend remittitur granted 250 N. Y. 
588, 166 NE 315; rearg den 250 N. Y. 
540, 166 NE 316]; Margraf v. Muir, 
Bae Ne Ys 155. 

N. C.—Lloyd v. Wheatly, 
267. 

Oh.—Dickman y. Wood, 13 OHNPNS 
271; Stroppel v. Plageman, 3 OhNPNS 
501. 


55 N. C. 


Pa.—Schaeffer v. Jones, 293 Pa. 
529, 148 A 197; Miller v. Fulmer, 25 
Pa. Super. 106; Kern’s Hstate, 8 Pa. 


Dist 09 we come as CG Ong Ut 
Tenn.—Rice v. Rawlings, Meigs 496. 
Tex.—Brown v. Musgrave, (Civ. A.) 

222 SW 606; Greenameyer v. McFar- 

lane, (Civ. A.) 220 SW 613. 

W. Va.—Dunean v. Dunean, 104 W. 
Va. 600, 140 SE 689. 

Wis.—Gloede v. Socha, 199 Wis. 
503, 226 NW 950; Engberry v. Rous- 
seau, 117 Wis. 52, 93 NW 824; Mulli- 
gan v. Albertz, 103 Wis. 140, 78 NW 


1093; Hay v. Lewis, 39 Wis. 364. 


Eng.—Twining v. Morrice, 2 Bro. 
Ch. 326, 29 Reprint 182; Vivers v. 
Tuck, 9 L. T. Rep. N. S. 794, 15 Re- 
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execution of the contract which will invalidate it 
at law or entitle defendant to have it set aside, spe- 
ceive performance may, nevertheless, be denied if the 
contract has not been fairly entered into because 
of plaintiff’s trickery, sharp practices, or taking of 
an undue advantage;‘4 
circumstances surrounding the making of the con- 
tract are such as to raise a strong suspicion of fraud, 


or indeed, simply if the 


inequitable motive or lack of bona 
of plaintiff.7°> In accordance with 


print 794. 
Alta.—Burns v. Minchau, 
DomLR 472. 


[a] Failure to give advice or to 
allow inexperienced defendant to ob- 
tain advice.—Leicester Piano Co. v. 
Front Royal, etc., Imp. Co., 55 Fed. 
190, 201, 5 CCA 60; Banaghan v. Ma- 
laney, 200 Mass. 46, 85 NE 839, 840, 
128 AmSR 378, 19 LRANS 871; Wayne 
Woods Land Co. v. Beeman, 211 Mich. 
360, 178 NW 696; Dickman v. Wood, 
13 OhNPNS 271. 


[b] Moral coercion.—‘Courts of 
equity refuse to enforce harsh and 
unfair bargains. If moral coercion 
produces a contract; if it is executed 
under practical compulsion; if one 
party acts unfairly and the other 
yields to the pressure of circumstanc- 
es—equity will refuse specific per- 
formance even though in law the con- 
tract would be enforced.” Scheinberg 
a3 Bee aD ere 249 NS YO 277 164" NE 

, 99. 


[ec] Secretly procuring friend to 
induce defendant to make contract.— 
Where one desirous of purchasing real 
estate of another employs as his agent 
a person having the confidence of the 
owner for the purpose of bringing 
about a sale, and the secret agent, 
without disclosing his employment by 
the purchaser, betrays the confidence 
of the owner, and through his efforts, 
the owner, without knowing the secret 
interest of the other by reason of his 
employment by the purchaser, is in- 
duced to enter into a contract for the 
sale of the real estate, the vendor, on 
discovering the interest of the secret 
agent, may refuse to perform the con- 
tract and its performance wilk not be 
enforced. Wrobel v. Wojtasiek, 341 
Tll. 330, 173 NE 348; Gloede v:. Socha, 
199 Wis. 503, 226 NW 950. Compare 
Sulzberger v. Mishke, 246 Mich. 307, 
224 NW 322 (where plaintiff paid a 
certain sum to the son-in-law of de- 
fendant in order to procure the con- 
tract, but specific performance was 
granted as defendant was in no way 
prejudiced by the payment since he 
in no way relied on the. son-in-law 
and received the full price desired for 
his property). 

[d] Other instances of unfairness. 
—(1) Defendant’s agent was _ in- 
structed to sell to highest bidder, and 
plaintiff procured thé withdrawal of a 


[1927] 1 


higher bid than his own. Hay v. 
Lewis, 39 Wis. 364. (2) Defendant 
was not familiar with local land 


values, and plaintiff so grossly exag- 
gerated the value of his lands as to 


make the contract unconscionable. 
Wagener v. Allen, 184 Iowa 894, 169 
NW 143. (3) Unintentional “chil- 


ling” of bidding at auction. Twining 
v. Morrice, 2 Bro. Ch. 326, 29 Reprint 
182. 


75. Kennedy v. Borah, 157-Ill. A. 
90; George Gunther, Jr., Brewing Co. 
v. Brywezynski, 107 Md. 696, 69 A 514; 
PAttpens. ve GOtt,. 1 O2fINe cle eiclee qe 
140 A 795; Worth v. Watts, 76 N, J. 
Eq. 299, 74 A 434 [rev 74 N. J. Eq. 
609, 70 A 357]; Blakeney v. Bagott, 3 
Bligh N. S. 237, 4 Reprint 1326, 1 Dow. 
& Cl. 405, 6 Reprint 576; Davies v. 
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this rule requiring plaintiff's conduct, in obtaining 
the contract, to be perfectly fair and equitable, it 
has been held that false and fraudulent represen- 
tations will defeat specific performance, even though 
they have not been relied on by defendant,’® or have 
If plaintiff him- 
self has not been guilty of any unfair conduct, spe- 
cific performance will not be denied because of the 
fact that defendant has deceived his wife into sign- 
ing the contract and she through her carelessness 


not resulted in damage to him.‘7 


allowed him to do it.7§ 


[§ 128] b. Determination of Fairness and Rea- 
sonableness—(1) In General. While it is undoubt- 


Oliver, 1 Ridg. App. 1. 


[a] “If ‘an atmosphere of suspic- 
ion surrounds and permeates. the 
whole case,’ a court of equity will re- 
fuse its relief.” Pattberg v. Gott, 
102 NJEq. 371, 140 A 795, 800. 


{[b] No equity in plaintiff’s claim. 
—(1) An antenuptial contract en- 
tered into by a middle-aged man with 
an aged and wealthy widow solely 
for mercenary motives was denied 
specific performance. Kennedy v. 
Borah, 157 Ill. A. 90. (2) Where de- 
fendant contracted to convey to B 
upon payment of a certain sum and B 
sold part of the land to plaintiff, who 
later purchased the original contract, 
for a small sum, under a forced sale 
pursuant to another contract to se- 
cure~the performance of which de- 
fendant had assigned his rights under 
the original contract, and plaintiff 
without further payment sought to 
compel defendant to convey the por- 
tion purchased specific performance 
was denied. Stone v. Pratt, 25 Ill. 25. 


76. Shikes v. Gabelnick, (Mass.) 
173 NE 495, ; 


[a] Reasons.—‘‘A plaintiff seeking 
specific performance must himself be 
free from blame. If he has been 
guilty of unfair conduct, though not 
enough to warrant a recission of the 
agreement, specific performance is re- 
fused because of his inequitable and 
unfair conduct.’’ Shikes v. Gabelnick, 
(Mass.) 173 NE 495. 


77. Kelly v. Central Pac. R. Co., 74 
Calis, 16 P 13386.0.5 wAmSR 4705 
Mitchell v. King, 77 Ill. 462. See Cad- 
man v. Horner, 18 Ves. Jr. 10, 34 Re- 
print 221 (where it is said, “As the 
Plaintiff has been guilty of a degree of 
misrepresentation, operating to a cer- 
tain, though a small, extent, that mis- 
representation disqualifies him fiom 
calling for the aid of a Court of 
Equity; where he must come, as it 
is said, with clean hands’’). 


Necessity for reliance and prejudice 
in general see infra §§ 149-151. 


78. Jefferson Land Co. v. Kannow- 
ski, 233 Mich. 210, 206 NW 351. See 
Witherington v. Eldredge, 264 Mass. 
166,.162 NE 300 (holding conduct of 
father entering into void marriage did 
not affect equities of daughter seeking 
to enforce oral agreement between 
herself and supposed husband and 
wife). Compare Gates v. Pickett, 56 
App. (D. C.) 306, 12 F. (2d) 841 (where 
the only claim of defendant was that 
she had been overpersuaded to aceept 
a reduced price by her own broker, 
and specific performance was grant- 
ed). 


79. Ill.—Smith v. Smith, 340 Tl. 
34, 172 NE 32; Chicago Title, etc., Co. 
v. Illinois Merchants’ Trust Co., 329 
Ill. 334, 160 NE 597; Allen y. Hayes, 
309 Ill. 374, 141 NE 188; Miédema v. 
Wormhoudt, 288 Ill. 537, 123 NE 596. 
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edly true that the courts cannot arbitrarily refuse 
specific performance on the ground that a contract 
is unconscionable or unreasonable simply because 
they deem it somewhat unwise or improyident, or 
because it is somewhat favorable to plaintiff;7® it 
is equally certain that the fairness or reasonableness 
of a contract must, of necessity, be determined large- 
ly from the special facts, or peculiar merits, of the 
particular case by the exercise of a sound judicial 
discretion;®® and in making this determination the 


courts will look, not only at the terms of the con- 


Kan.—McAdam v. Leak, 111 Kan. 
704, 208 P 569; Chanute Brick, etc., 
Co. v. Gas Belt Fuel Co., 82 Kan. 752, 
109 P 398. 


Ky.—Warren v. Goodloe, 230 Ky. 
514, 20 SW (2d) 278. 

Minn.—Ross v. Carroll, 156 Minn. 
132, 194 NW 3815. 

Va.—Davis v. Alderson, 125 Va. 


681, 100 SE 541. 


80. 
189 
Scheinberg, 
98. 

[a] Contracts denied specific per- 
formance: (1) Contract allowing one 
creditor to gain an undue advantage 
over others. Roundtree v. McLain, 20 
F. Cas. No. 12,084a, Hempst. 245. (2) 
Contract by which trustees, joining 
in the sale of the trust estate, inad- 
vertently bound themselves personal- 
ly to exonerate the estate from large 
encumbrances. Wedgwood vy. Adams, 
6 Beav. 600, 49 Reprint 958. (3) Con- 
tract to purchase land to which there 
was no access, so that the purchaser 
could have no substantial enjoyment 
of it. Denne v. Light, 8 De GM. & 
G. 774, 57 EngCh 598, 44 Reprint 588. 
See also Wadick v. Mace, 191 N. Y. 
1, 83 NE 571 (holding if contract were 
construed to include land which would 
cut off any egress to other land re- 
tained by the seller it would be in- 
equitable). (4) Contract by defend- 
ant to convey which did not require 
plaintiff to purchase, nor make him 
personally liable for the purchase 
money, but required only the giving 
of a mortgage which was to be can- 
celed as to portions plaintiff wished 
to sell if portion of mortgage were 
paid that land sold bore to whole so 
as to permit him to sell off the more 
valuable portions without paying 
their real value. Chambers v. Liver- 
more, 15 Mich. 381. 


[b] Contracts held fair and rea- 
sonable: (1) Generally. Allen v. 
Hayes, 309 Ill. 374, 141 NE 188; Prich- 
ard v. Mulhall, 140 iowa 1, 118 NW 
43; Chanute Brick, etc., Co. v. Gas 
Belt Fuel Co., 82 Kan. 752, 109 P 398: 
Western R. Corp. v. Babcock, 6 Metc. 
(Mass.) 346; Waites v. Miller, 244 
Mich, 267, 221 NW 171; Tebeau v. 
Ridge, 261 Mo. 547, 170 SW 871, LRA 
1915C 367; United Hudson Electric 
Corp. v. Sheehan, 189‘NYS 244; Welsh 
vy. Pord, 282 Pas 96" 127 “A 48i Ste= 
vens v. Palmour (Tex. Civ. A.) 269 
SW 1057; Wilson v. Beaty (Tex. Civ. 
A.) 211 SW 524; Cummings v. Niel- 
son, 42 Utah 157, 129 P 619; Hunholz 
v. Helz, 141 Wis. 222, 124 NW 257. 
(2) Agreement between widow and 
daughter, to divide principal of estate 
of deceased equally. Bullis v. Pit- 
man, 90 N. J. Eq. 88, 105 A 589. (3) 
Contract for general release of all 
claims held by defendant against 
plaintiff. Lyle v. Addicks, 62 N. J. Eq. 


Godwin y. Collins, 3 Del. Ch. 
[aff 9 Del. 28]; Scheinberg v. 
P49 SNEOY 2770, 1640 NE 


“171 CCA 637 [certiorari den 


tract itself, but also, at the relations of the parties 
and all the surrounding circumstances.*+ 


123, 49 A 1121.° (4) Contract giving 
complainant one-half interest in log- 
ging business for taking charge of it 
and discharging mortgage debt. Wig- 
gins v. Sullivan, 219 Ala. 186, 121 S 
731. (5) Contraet by owner, in con- 
sideration of money used to redeem 
land, to convey to plaintiff after re- 
demption. Dabbs v. Letson, 210 Ala. 
306, 98 S 4. (6) Contract giving 
plaintiff right to sell as agent of own- 
er and option to buy in his own name. 
Hunter v. Von Bronk, 333 Ill. 321, 164 
NE 671. (7) Contract to convey the 
surface rights in. rough coal land, 
worth comparatively little except for 
coal operations, in exchange for stoek 
of a corporation of the par value of 
one hundred dollars, and actually 
worth over fifty dollars a_ share. 
Bartley v. Big Branch Coal Co., 160 
Ky. 123, 169 SW 601. (8) Contracts 
to devise or make will. Oles v. Wil- 
son, 57 Colo. 246, 141 P 489; Houlette 
v. Johnson, 205 Iowa 687, 216 NW 
679; Taylor v. Holyfield, 104 Kan. 587, 
180 P 208; Sarasohn v. Kamaiky, 193 
N. Y. 203, 86 NE 20; Thomas v. Hens, 
224 App. Div. 252, 229 NYS 725 [aff 
250 N. Y. 580, 166. NE 332]; Hausner 
v. Wickham, 186 App. Div. 931, 105 
Mise. 735, 172 NYS 680; Goodin v. 
Cornelius, 101 Or. 422, 200 P 915. (9) 
Physician’s contract not to practice 
in same city as former associate. 
Proctor v. Hansel, 205 Iowa 542, 218 
NW 255, 58 ALR 153. (10) An oil 
and gas lease on a royalty basis. 
Washburn v. Gillespie, 261 Fed. 41, 
252 U. 
S$. 58 400 SCt 1396s 64d vedaa7 Zone 
(11) Contract by which a city granted 
a water company the right to con- 
struct waterworks and city reserved 
the right to purchase the works with- 
out a right on the part of the company 
to enforce a sale. Eau Claire v. Eau 
Claire Water Co., 137 Wis. 517, 119 
NW 555. 


81. Cal—Agard vy. 
Cal. 292. 


Ill—Fish v. Leser, 69 Ill. 394, 


Ind.—Harter v. Morris, 72 Ind. A. 
189, 123. NE: 23, 719. 


N. J.—Worth v- Watts, 76 N. J. Ba. 
299, 74 A 434 [rev 74 .N. J. Eq. 609, 70 
A 357]; Crane v. Decamp, 21 N. J. 
Eq. 414. 

Wis.—Mulligan vy. Albertz, 103 Wis. 
104, 78 NW 1093. 


[a]. Dlustration.—In an action for 
specific performance of a contract to 
convey a portion of a tract of land 
in return for services to be rendered 
in litigating title to the tract and ob- 
taining a patent therefor, it was said: 
“There is nothing from which we can 
infer : that the contract was 
unconscionable or oppressive. Her 
[defendant] claim had been rejected 
by the Land Commission, and she was 
in danger of losing the land alto- 
gether. It is alleged to have been 


Valencia, 39 


For later cases, developments and changes in the law see Annotations, same title and section number. 


: 


§ 129] 


[§ 129] (2) Elements and Circumstances Consid- 
ered. Circumstances commonly considered, and of- 
ten given. great stress by the courts in concluding 
that a contract is unfair or unreasonable, are: in- 
quar one-sidedness in the 
obligations assumed ;* provisions placing defendant 


adequacy of consideration;*2 


SPECIFIC PERFORMANCE 


nied.®° 


at the merey of plaintiff;8+ the execution of the 


contract under circumstances unfavorable to defend- 
ant because of lack of advice,*® exciting or distract- 
ing factors,** or misapprehension resulting from 
concealment or nondisclosure by plaintiff of facts 
which would materially affect the contract but of 
which defendant is ignorant;’? differences between 


wholly valueless and unavailable for 
the purpose of raising money to de- 
fray the expenses of further litiga- 
tion, and, under these circumstances, 
we do not perceive but that the con- 
tract was, on its face, fair and rea- 
sonable. It might, however, be hold 
to be otherwise, if it should appear 
on the trial, from the evidence, that 
Valencia’s [defendant’s] title was 
reasonably free from doubt; that the 
services to be rendered . . . in- 
volved no great degree of labor or 
considerable expense; that the land 
was then of great value; and as ti- 
tle then stood, that the part agreed 
to be conveyed bore no just proportion 
in value to the services to be ren- 


dered.” Agard v. Valencia, 39 Cal. 
292, 302. 
82. Cal.—Parsons v. Cashman, 23 


Cal. A. 298, 1387 P 1109. 


Ida.—Bear Track Min. Co. v. Clark, 
Gr ida, 196, 54 PP) 1007. 


Ill—Wisherd v. Bollinger, 293 Ill. 
357, 127 NH 657; Koch vy. Streuter, 232 
Til. .594, 83 NE 1072; Leonard v. 
Crane, 147 Ill. 52, 35 NE 474; Fish 
v. Leser, 69 Ill. 394. 


Iowa.—Dunlop v. Wever, 
562. 


Mich.—Johnston Realty, ete., Co. v. 
Grosvenor, 241 Mich. 321, 217 NW 20. 


Miss.—Daniel v. Frazer, 40 Miss. 
507. 


Mo.—McElroy v. Maxwell, 101 Mo. 
294, 14 SW 1. 


Oh.—Wingart v. Fry, Wright 105; 
Stroppel v. Plageman, 3 OhNPNS 501. 


Va.— Walker v. Henderson, 151 Va. 
9138, 145 SE 311. 


Eng.—Falcke v. Gray, 4 Drew. 651, 
62 Reprint 250; Young v. Clerk, Prec. 
Ch. 538, 24 Reprint 241. 


{a] Inadequacy of price with oth- 
er circumstances.—Although inade- 
quacy of price may not be sufficient 
to be in and of itself a grounds for 
refusing, performance, some_ inade- 
quacy of price coupled with other cir- 
cumstances may cause the court to 
come to the conclusion that the con- 
tract is unfair. Gabrielson v. Hogan, 
298 Fed. 722. 

‘[b] Property to be conveyed for 
work done on it.— A contract whereby 
an owner of property is to convey his 
interest in the same, without payment 
of any kind, to plaintiff upon plain- 
tiff’s doing certain work on the prop- 
erty is neither fair nor reasonable and 
will not be enforced. Bear Track 
Wines Cousve Clark, 6 Ida. 196; 54 5r 
1007. 

Inadequacy of consideration as 
grounds for refusing specific perform- 
ance see supra §§ 122-125. 


83. Kenyon v. Weissberg, 240 Fed. 
536; Moore y. Heron, 108 Cal. A. 705, 
292 P 136; Pinner v. Sharp, 23 N. J. 
Eq. 274; Hill Oil, ete., Co. v. White, 


228 NW 


53 Okl. 748, 157 P 710. 


[a] Gack of mutuality.—(1) Lack 
of mutuality making the contract so 
one-sided that there are no obliga- 
tions on the part of plaintiff that can 
be enforced by defendant, renders the 
contract unreasonable. Moore v. He- 
ron, 0 seCals A K05,02 9 ae ioe Ca) eA 
provision giving plaintiff the absolute 
right to assign the contract, whether 
the assignee be financially respon- 
sible or not, and thereby be relieved 
of all further liability, is unfair and 
unjust and will, cause a court of 
equity to refuse enforcement to the 
contract. Kenyon v. Weissberg, 240 
Fed. 536. But see Bushman vy. Faltis, 
184 Mich. 172, 150 NW 848 (holding 
that an agreement to execute a lease, 
giving plaintiff lessee the right to 
form a corporation with a minimum 
capital stock to take over the lease 
and thus be relieved from personal 
responsibility, is not so inequitable 
as to be incapable of specific perform- 
ance since it will not be presumed 
that plaintiff will attempt anything 
unjust or inequitable). A sur- 
render clause granting the plaintiff 
the right to terminate the contract at 
any time and be released from all 
further liability renders the contract 
unfair as it gives plaintiff an unfair 
and unjust advantage. Hill Oil & Gas 
Co. v. White, 157 P 710, 53 Okl. 748. 


Lack of mutuality as itself a basis 
for denying specific performance see 
see supra §§ 19-31. 


84 Talbot v. Ford, 13 Sim. 173, 36 
EngCh 173, 60 Reprint 66. 


[a] Iustrations.—(1) Specific 
performance was refused where a 
covenant in a mine lease was so in- 
cautiously worded that the lessor, at 
any time after the beginning of the 
lease, could prohibit the removal of 
the lessee’s machinery and stock in 
trade, and thus prevent the working 
of the mine to advantage. Talbot v. 
Ford, 138 Sim. 173, 36 EngCh 173, 60 
Reprint 66. (2) An agreement among 
cotenants to abide by the result of 
a partition to be made by the major- 
ity of them, which put the rights of 
the minority entirely at their mercy, 
was held unconscionable. Harkness 
v. Remington, 7 R. I. 154. 


85. Ames v. Ames, 46 Ind, A. 597, 
91 NE 509; Banaghan v. Malaney, 200 
Mass. 46, 85 NE 839, 128 AmSR 378, 
19 LRANS 871. 


86. Fish v. Leser, 69 Ill. 394; Mc- 
Carty v. Kyle, 4 Coldw. (Tenn.) 348. 


[a] Contract made during specula- 
tion boom.—A contract made at a 
time of great speculative activity, 
and during a mining boom when ex- 
citement ran high, by which a valua- 
ble homestead was to be traded for 
mine stock of speculative value was 
refused specific performance. Mc- 
Carty v. Kyle, 4 Coldw. (Tenn.) 348. 


27. Ala.—Cowan v. Sapp, 81 Ala. 


Intoxication.®° 
not such as to render defendant incapable of acting 
with understanding, and has not been brought about 
by plaintiff, it is not of itself a circumstance that 
will cause specific performance to be refused on 
the ground that the transaction is unfair;®! but 


[58 C.J.] 955 


- the business experience, knowledge, capacity of the 
parties;** and where marked and striking inequal- 
ities in the business experience or capacity of the 
parties are coupled with a highly improvident con- 
tract, specific performance is almost uniformly de- 


Apparently if the intoxication is 


525, 8 S 212. 


Ill.—Hetfield v. Willey, 105 Ill. 286; 
Fish v. Leser, 69 Ill. 394. 


Ky.—Wollums v. Horsley, 93 Ky. 
582, 20 SW 781, 14 KyL 642. 


Mass.—Banaghan vy. Malaney, 200 
Mass. 46, 85 NE 839, 128 AmSR 378, 
19 LRANS 871. 


a awn es v. Frazer, 40 Miss. 


a Y.—Margraf v. Muir, 57 N. Y. 


Eng.—Falcke v. Gray, 4 Drew. 651, 
62 Reprint 250. 


88. Ill—Fish v. Leser, 69 Ill. 394. 


Ind.—Harter v. Morris, 72 Ind. A. 
189, 123 NE 23 [reh den 72 Ind. A. 189, 
123 NE 719]. 


Ky.—Lexington, ete., R. Co. v. Wil- 
liams, 183 Ky. 343, 209 SW 59. 


Mass.—Banaghan v. Malaney, 200 
Mass. 46, 85 NE 839, 128 AmSR 378, 
19 LRANS 871. 


Mo.—McElroy v. Maxwell, 101 Mo. 
294, 14 SW 1. 


N. J.—Pinner v. Sharp, 23 N. J. Eq. 
274. 


N. Y.—Margraf v. Muir, 57 N. Y. 
155. 


Oh.—Stroppel v. Plageman, 3 OhNP 
NS 501. 


Capacity and character of parties 
see supra § 118. 


89. Iowa.—Pickett v. Comstock, 
229 NW 249; Wilson v. Larsen, 138 
Iowa 708, 116 NW 703. 


Kan.—Shoop v. Burnside, 
$71, 98° P 202° 


Ky.—Wolford v. Steele, 87 SW 1071, 
27 KyL 1177, 84 SW 327, 27 KyL 88; 
Ratterman v. Campbell, 80 SW 1155; 
26 KyL' 173; Wollums v. Horsley, 93 
Ky. 582, 20 SW 781, 14 KyL 642. 


Mass.—Banaghan v. Malaney, 200 
Mass. 46, 85 NE 839, 19 LRANS 871. 


78 Kan. 


Mich.—Dysarz v. Janczarek, 238 
Mich. 529, 213 NW 694. 
N. Y.—Cuff v. Dorland, 50 Barb. 


438 [rev on other grounds 55 Barb. 
ASI (Ge VaOuee Nin yine OO.UD)El. 


Pa.—Friend v. Lamb, 152 Pa. 529, 
25 A 577, 34 AmSR 672; Henderson 
v. Hays, 2 Watts 148; Spotts y. Hi- 
senhauer, 31 Pa. Super. 89. 


S. Di—Miller, v.. Tiexhus; 20, S. D: 
12, 104 NW 519. 


Ont.—Gough v. Bench, 6 Ont. 699. 


90. Intoxication as affecting con- 
tracts in general see Drunkards §§ 
114-123. 


91. Reinicker v. Smith, 2 Harr & J. 
(Md.) 421. See Maxwell yv. Pittenger, 
3 N. J. Eq. 156; Rodman v. Zilley, 1 
N. J. Eq. 320. 


956 [58 C.J.) 


intoxication of defendant at the time the contract 
was entered into and a showing that the bargain was 
improvident or for an inadequate consideration may 
result in a denial of specific performance,®? and 
although the intoxication may not be of such a de- 
gree as to be of itself a ground for refusing per- 
formance,?* such condition may properly be con- 
sidered in concluding whether any unfair advantage 
An even stronger case for deny- 
ing specific performance is presented where plaintiff 
himself is instrumental in bringing about the intox- } 


has been taken.°* 


2. Leonard v. Crane, 147 Ill. 52, 
NE 474: Moetzel v. Koch, 122 Iowa 
, 97 NW 1079; Smith y. Shepherd, 
Iowa 253. 

93. Intoxication to such a degree 
that defendant is incapable of giving 
a real assent see infra § 156. 


3D) 
196 
36 


94. Byrne v. Long, 15 SW 778, 12 
KyL 910. 
95. Whitesides v. Greenlee, 17 N. 


GC. 152; Wingart v. Fry, Wright (Oh.) 
105. 

96. U. S—Axelrod v. Osage Oil, 
Stes Conn 29e Bw @admiil2he Detroit & 
che hh Con Va Detroit, Dy care R, 
Co., 290 Fed. 549 [rev Detroit, T. & 
Tee Cor cvs Detroit 6 DeaiSiak RCo, 
Gere BCG) ms 4513) Cltyeot las Rolvetce 
w. La Follette Water, Light & Tele- 
phone Co., 252 Fed. 762, 164 CCA 602; 
Texas Co. v. Central Fuel Oil Co., 194 
Hedi, 114 CCA C2. 


Ala.—Blackburn — v. 
202 Ala. 434, 80 S 818. 


Tda.—Fox v.-Spokane International 
R. Co., 26 Ida. 60, 140 P 1103. 


1ll.—Voris v. Mciver,. 339 ll. 340, 
171 NE 2638. 

Kan.—Linn County Bank vy. Gris- 
ham, 105 Kan. 460, 185 P 54. 


Ky.—Schmidtz v. Louisville, etc., 
me Co. OL Key. (440 41 Siw £615. 19 
KyL 666, 38 LRA 809. 


Md.—Rogers y. Dorrance, 
419, 117 A 564, 32 ALR 573. 


N. Y.—-Prospect Park, etc., 
v. Coney Island, etc., R. Co., 144 N. 
Wey ibis 389) NE 926 doRVA 610s Ety= 
draulic Power Co. v. Pettibone Cata- 
ract Paper Co., 112 Misc. 528, 183 NYS 
373 [dismissal of app conditionally 
granted 197 App. Div. 928, 188 NYS 
927, and ‘aff 198 App: Div. 644, 191 
NYS 12]. But see McLean v. Clark, 
118 Mise. Rep. 284, 193 NYS--113 
(holding a contract to make mutual 
wills inequitable because the husband 
subsequently acquired considerable 
property while the plaintiff, wife, had 
practically none). 


Pa.—Corson v. Mulvany, 49 Pa. 88, 


McLaughlin, 


140 Md. 


18% xo}, 


88 AmD 485; Morgan v. Seott, 26 
Par blk 

Utah.—Brinton v. Van Cott, 8 Utah 
430, 933) P 218: 

Va.—Southern R. Co. v. Franklin, 


etc., R. Co., 96 Va. 693, 32 SH 485, 44 
LRA 297. 


Eng.—Haywood v. Cope, 25 Beav. 
140, 53 Reprint 589; Adams v. Weare, 
1 Bro. Ch. 567, 28 Reprint 1301; Bast- 
ern Counties R. Ca. v. Hawkes, 5 H. 
1.) Cas: 331-10" Repring 928 [at Lowe 
GoM. & Gs 736,50" Mine. Ch: (570,042 
Reprint 739]. But: see —— vv. 
White, 3 Swanst, 108 note, 19 Rev. 
Rep. 182, 36 Reprint 792 (where de- 
fendant agreed to take a lease of a 
right of way to be used in connection 
with a colliery which he expected, 
and failed, to lease; specific perform- 
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Made. 


ance refused since the right of way 
would be useless to him). 


Ont.—Hickson vy. Clarke, 25 Grant 


Ch. (CU. GC.) 173;>Commercial Bank Vv. 
McConnell, 7 Grant Ch, 323; James 
v. Freeland, 5 Grant Ch. 302; Dullea 


Ve Laylor, 34 Ur Os Baz: 


[a] Contract held not rendered un- 
fair because: (1) Asa result of plain- 
tiff’'s enterprise valuable minerals, on 
the property sold, were found to exist 
in-a greater extent than estimated 
at the time the contract was entered 


into. Bradley v. Heyward, 164 Fed. 
10%, [att U7 Oo Meds 325) L025 COA OSae 


(2) As might have been contemplated 
a contract for the sale of ores to a 
third person, at such prices as were 
paid by the plaintiff smelting com- 
pany to the majority of ore shippers 
in the district, was eventually as- 
signed to plaintiff so that plaintiff in 
a sense fixed the price. American 
Smelting, ete., Co. v. Bunker Hill, 
ete., Min., ete., Co., 248 Fed. 172. (3) 
Defendant could not subsequently get 
necessary consent of corporation to 
use premises for contemplated pur- 
pose and hence his speculation was a 
total loss. Adams v. Weare, 1 Bro. 
Cha sb6{., 28 Reprint, WO) (4) Tn= 
vention of employee turned out to be 
much more valuable than expected at 
time contract was made that inven- 


tions should belong to employer. 
Goodyear Tire, etc., Co. v. Miller, 22 
Ke (20). 353 sirew 14) Breed) AT76de 


(5) Promisor, who is to devise and 
bequeath all ‘his property to plain- 
tiff in return for services rendered 
for the remainder of his life, dies in 
a short time after the contract is en- 
tered into. Warner v. Marshall, 166 
Ind. 88, 75 NE 582; Howe v. Watson, 
179 Mass. 30, 60 NE 415; Brinton v. 
Van Cott, 8 Utah 480, 33 P 218. Con- 
tra Ramsay yv. Gheen, 99 N. C.. 215, 6 
SE 75. (6) Security afforded, for de- 
ferred payments, by lot agreed to be 
sold, was considerably decreased by 
plaintiff's removal of ore as permit- 
ted by the contract. Corson v. Mul- 
vany, 49 Pa. 88, 88 AmD 485. 


$7. U. S—Franklin Tel. 
Harrison, 145 Ut S459" J25SCe 900, 
36 L. ed. 776; Willard v. Tayloe, 8 
Wall. 557, 19 L. ed. 501; Meehan v. 
Nelson, 137 Fed. 731, 70 CCA 165. 


Ala.—Homan vy. Stewart, 103 Ala. 
644,16 S 35. 


Ariz.—Walton v. McKinney, 11 Ariz. 
ALG 94 P 1122, 12 Ariz: 207, 100 P 
471. 


Cal.—Altman y. Blewett, 93 Cal. A. 
1G, 269 8 Pei ods 


Ill—Forest Preserve Dist. of Cook 
County v. Emerson, 341 Ill. 442, 173 
Ny 4773) Chicago” Ditleetce (Co.l-va 
Illinois Merchants’ Trust Co., 329 Ill. 
334, .160 NE 597; Keogh v. Peck, 316 
Til. 318, 147 NE 266, 38 ALR 1151; 
Allen v. Hayes, -309 Ill. 874, 141 NE 
188; Adams y. Larson, 279 Ill. 268, 
116 NE 658; Anderson vy. Anderson. 
251 Ill. 415, 96 NE 265, AnnCasi1912cC 


Cossevs 


[$§ 129-130 


[§ 130] (8) Time as of Which Determination 
Fairness and reasonableness of a contract 
are to be determined as of the time it was entered 
into and, if fair when made, it is not necessarily 
rendered an improper subject for specific perform- 
ance because it becomes a hard or losing bargain for 
the defendant by reason of subsequent events which 
might have been contemplated;°* such as subse- 
quent changes in values;°’ although, as 1s shown 
clsewhere, uncontemplated subsequent events may 


3; Trabue v. Bowman, 257 Ill. A. 


192 NW 806; Larson v. Smith, 174 
Iowa 619, 156 NW _ 813; Burge v. 
Gough, 153 Iowa 183, 1383 NW 340. 


Kan.—Eakin vy. Wycoff, 
167, 234 ,P 63. 

Ky.—Wren v. Cooksey, 147 Ky. 
825,145 SW 1116; Cox v. Burgess, 139 


Ky. 699, 96 SW 577, 29 Ky 972. 
Me.—Low v. Treadwell, 12 Me. 441. 


Md.—Lueas v. Long, 125 Md. 420, 
94 A 12. 
Mich.—Coleman v. Larsen, 243 


Mich. 618, 220 NW 670; Standard Oil 
Co. v. Murray, 214 Mich. 299, 183 NW 


55; George v. Schuman, 202 Mich. 
241, 168 NW 486; Nims v. Vaughn, 
40 Mich. 356. 


Minn.—Ross v. 156 Minn. 
3:2, LOA INWe vale 

Mo.—Kirby v. Blake, 106 Mo. 109, 
266 SW 704. 

N. J.—Keim_v. Lindley, (Ch.) 380 
A 1063, 1084; Behr v. Hurwitz, 90 N. 
J. Eq. 110, 105 A 486. 

Va.—Clark v. Hutzler, 
30 SE 469. 


W. Va.—Cady v. Gale, 5 W. Va. 547. 
Wis.—Peterson y. Chase, 115 Wis. 


Carroll, 


96 Va. 73, 


239, 91 NW 687; Young v. Wrig‘ht, 
4 Wis. 144, 65 AmD 303. 
[a] Rule as to unconscionable 


price at time of contract not applica- 
ble to subsequent fluctuations.—(1) 
The rule that, if the contract price 
for the sale of land is unconscionable, 
a court of equity will refuse specific 
performance, has no application to 
fluctuations in value resulting in loss 
to one party and in profit to the oth- 
er, where the original contract price 
was fair, since all contracts of pur- 
chase and sale are made in contem- 
plation of future fluctuations in val- 
ue. Martin v. Toll, 196 Iowa 388, 192 
NW 806. (2) “It is the value of the 
property at the time of entering into 
the agreement which stamps the 
character of fairness or unfairness 
upon the transaction. While it shall 
not be permitted to the one party to 
lie by and not perform until he as- 
certains that the contract is one of 
profit and then call for a conveyance, 
not having seasonably fulfilled on his 
part, so neither will it be permitted 
to the other unwarrantably to delay 
the conveyance, and urge the rise in 
the value of the property jin the 
meantime, aS a valid reason why he 
should be absolved from his contract. 


The parties, on entering into the 
agreement, assume the risk of the 
fluctuations in the market; and 


whether the value of the property, 
which is the subject of the agreement, 
be increased or diminished by such 
fluctuations, the validity of their con- 
tract is not thereby to be effected.” 
Low v. Treadwell, 12 Me. 441, 450. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 130-134] 


cause specific performance to be denied, or only 
conditionally granted, on the ground that specific 
performance would itself involve too great hard- 


ship.°* 


[§ 131] ¢. Particular Instances or Classes of Con- 
tracts®°—(1) Contracts Disposing of Entire For- 
Among the contracts 
held too inequitable and unjust for enforcement in 
equity are those in which defendant agrees to give. 
up, for an inadequate consideration, all or a great 
part of his future acquisitions, or relinquishes his 
entire fortune for a worthless consideration.2 


[§ 132] (2) Employee’s Contract To Invent for 
Contracts by which an employee, in con- 
sideration of his employment, agrees that inventions 
or improvements made or suggested during or by the 
course of his employment, and relating to the ma- 
chinery or business of his employer, shall belong to 
and:become the property of his employer are usu- 
ally not regarded as so unconscionable or unrea- 
sonable as to be incapable of specific performance.® 


tune or Future Acquisitions. 


Employer. 
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Deferred Payments. In a number of cases contracts, 
signed only by defendant, calling for a transfer of 
property, upon payment of only a small portion of 


the purchase price, and which make no provision 


[§ 1383] (8) Contracts Not Providing Security for 


[b] Fluctuations in currency.— 
(1) A group of early Maryland. cas- 
es, decided around the period of the 
Revolutionary war, refused to spe- 
cifically enforce executory contracts 
payable in paper money or continen- 
tal currency, which was subject to 
great fluctuations and rapid deprecia- 
tions, apparently, to some extent, on 
the ground that such contracts were 
too speculative to be fair and just. 


Hopkins v. Stump, 2 Harr. & J. (Md.)% 


301; Lawrence v. Dorsey, 4 Harr. & 
M. (Md.) 205; Chapline v. Scott, 4 
iBigverc) ee Ailey (GONG) Tha Sen eih oly ave 
Wright, 3 Harr. & M. (Md.) 324, 327 


(‘Although in all contracts for the 
said bills to be paid at a future day, 
each party might be considered as 
speculating fairly on their fluctua- 
tion in value; the seller of the land 
relying on his own judgment for ob- 
taining an advantage from the ap- 
preciation, and the buyer in like man- 
ner relying for the depreciation of 
said bills, this Court ought not to give 
its aid towards enforcing the specific 
performance of any speculative en- 
gagements; but the parties should 
be left to the proper constitutional 
tribunals for estimating damages’). 
(2) Where defendant accepted con- 
federate notes in payment of proper- 
ty which ‘he agreed to convey, specific 
performance was not refused because 
by the time the action was brought 
confederate money had become 
worthless. Turley v. Nowell, 62 N. 
C. 301; Hale v. Wilkinson, 21 Gratt. 
(62-Vas) 15. But see Hudson v- 
King, 2 Heisk. (Tenn.) 560 (refusing 
specific performance against a pur- 
chaser who agreed to buy for so much 
in view of the existing value of con- 
federate currency which subsequent- 
ly became worthless). (3) But where 
plaintiff delayed in tendering pay- 
ment until after the depreciation oc- 
curred, specific performance was re- 
fused. Booten v. Scheffer, 21 Gratt. 
(62 Va.) 474; White v. Atkinson, 2 
Wash. (2 Va.) 94, 1 AmD 470. 


Effect of delay or default by plain- 
tiff see infra §§ 387-398. 


Refusal of performance because of 
a subsequent fluctuation in currency 
on the ground of hardship in per- 
formance see supra § 48. 


98. See supra § 48. 


s9. Other holdings as_ to what 
contracts are or are not fair and rea- 


sonable see supra § 128. 


1. Marks v. Gates, 154 Fed. 481, 
83 CCA 321, 14 LRANS 317, 12 Ann 
Cas 120 [aff 2 Alaska 519]; Fergu- 
son vy. Blackwell, 8 Okl. 489, 58 P 647. 


2 McCarty v. Kyle, 4 Coldw. 
(Tenn.) 348. 


3S. Goodyear Tire, etc., Co. v. Mil- 
ler, 22.0. (20)) 353) revs 14 Mead) 
776]; Mississippi Glass Co. vy. Fran- 
zen, 143 Med. 501, 74 CCA 135, 6/Ann 
Cas 707; Thibodeau vy. Hildreth, 124 
Medi 892, 160 CCART 8) 68) TikA pe s0r 
Hulse v. Bonsack Mach. Co., 65 Fed. 
864, 13 CCA 180; Detroit Lubricator 
Co. v. Lavigne, 151 Mich. 650, 115 NW 
988. See Fairchild v. Dement, 164 
Fed. 200 (holding that a contract by 
which the assignor of a patent agrees 
to convey to the assignee any future 


inventions made by him relating to 
the device of the patent or to im- 
provements thereon is not uncon- 


scionable and will be specifically en- 
forced). But see Victor Chemical 
Works va, Clift 299" il bse) oe! ING 
806 [rev 218 Ill. A. 634 (refusing to 
enforce employee’s contract to keep 
trade secrets of the employer and to 
secure to the employer any new dis- 
coveries or improvements made by 
the employee). 


[a] Fllustrations.—(1) An agree- 
ment by one employed as a machinist 
to invent, perfect, and improve lub- 
ricating valves, force-feed oil pumps, 
ete., which his employer is engaged 
in manufacturing, and that whatever 
inventions or devices may result from 
such employment in the nature of 
machinery, tools, etc., to be* used in 
connection with the employer’s busi- 
ness, Shall at the employer’s request 
be protected by patents and become 
the employer’s property, is not un- 
conscionable. Detroit Lubricator Co, 
v. Lavigne, 151 Mich. 650, 115 NW 


988. (2) A contract by which an em- 
ployee, as a condition precedent to 
his employment as operator of a 


patented machine, agrees that in case 
he can make any improvement in the 
machine, whether the same be made 
during the employment or thereafter, 
the improvment shall be for the ex- 
elusive use of the employer is not 
unreasonable or unconscionable. 
Hulse v. Bonsack Mach. Co., 65 Fed. 
S64 on CCAS 0: 


4 Klein v. Markarian, 175 Cal. 37, 
165) P 3; Marshiiy. dott, 8 Cal. “A. 


for securing the deferred payments, have been re- 
fused specific performance, as unfair and unreason- 
able, where there is nothing to show that the mat- 
ter of security had been specifically considered and 
expressly waived by defendant.* 


[§ 134] (4) Contracts of Fiduciaries. Where de- 
fendant has contracted in a representative capacity, 
as guardian or trustee, the interests of the 
or cestui que trust will also be considered in deter- 
mining the equitableness of the contract;> and a 
contract to sell trust property will not be specifically 
enforced against the trustee unless the purchase 
price is clearly shown to be equal to, or greater than, 
the value of the property.® 
plaintiff occupies a fiduciary relation to defendant, 
the transaction will be regarded with suspicion, and 
it must be especially shown that the contract is per- 


ward 


In all cases where the 


384, 97 P 168; Diamond State Iron 
Cov. Dodd 6 Mel Cha tos, 14 5Aw2 7. 
Godwin v. Collins, 3 Del. Ch. 189 [aff 
9 Del. 28]. See also Mathews vy. Ter- 
williger, 3 Barb. (N. Y.) 50 (w'here 
there were additional circumstances 
of plaintiff's insolvency and the pos- 
sibility of mistake in the contract), 
But see Bournique v. Williams, 225 
Ill. A. 12 (granting specific perform- 
ance of a contract to execute a nine~ 
ty-nine-year lease despite the conten- 
tion that the contract was unfair 
Since it did not give defendant any 
security for the payment of the an- 
nual rents, such as the erection of a 
building on the premises by the les- 
see); McCluskey v. Scott, (lowa) 124 
NW 796 (holding that the facts that 
the cash payment was small, and the 
Jand sold the only security for the 
deferred payment, would not justify 
the denial of specific performance; 
it being shown that plaintiff was a 
farmer nearby, owning land and other 
property in value many times the in- 
debtedness). 


[a] Subsequent indorsement re- 
quiring mortgage.—That the contract 
as drawn provides no security for 
deferred payments of large amounts 
shows no unfairness where the mat- 
ter of security was apparently over- 
looked and _ plaintiff subsequently 
signs on the contract an indorsement 
requiring him to give a mortgage for 
the deferred payments. Mitchell v. 


Mutch, 180 Iowa 1281, 164 NW 212. 
[b] Election by plaintiff to pay 
entire purchase price.—Failure to 


provide for notes and mortgages for 
secured payments is immaterial 
where title is not to be conveyed un- 
til entire purchase price is paid and 
purchaser has option to pay entire 
purchase price at once, which he elects 
to do. Tennant v. Rafferty, 44 S. D. 
235, 184 NW 195. 


Showing omission by parol where 
provision for mortgage agreed upon 
has been omitted from written con- 
tract see infra § 139. 


5. sherman “vy. Wright, 49° NOW. 
227. 


6. Jones v. Holladay, 2 App. (D. 
©) 279) Sherman vy. Wiican INE 
VE BAR AOpisenolay Aue NSi0Ke en SE Ny oy oy 
Div. 614, 81 NYS 1070; Goodwin vy. 
Fielding, 4 De G. M. & G. 90, 53 Eng 
Ch 71, 43 Reprint 441. 
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fectly fair and honest.? 


[§ 135] 8. Reality of Consent*—a. In General. 
Generally to be entitled to specific performance the 
contract must be one which was actually intended, 
and knowingly and understandingly entered into 
with complete and accurate knowledge of all mate- 
rial matters.? _ Hence specifie performance will or- 
dinarily be denied if it is doubtful whether there has 
ever been a meeting of minds or a full and complete 
understanding upon all of the essential terms;’° 
a misunderstanding as to an important matter is 
evident;!! the written contract sought to be enforced 
for some reason does not express the true and actual 
or the intention, as 
expressed, has not been understandingly formed be- 
cause of mistake, misapprehension, 
tation as to a material matter, in the absence of 
which the contract would not have been entered 
Since in determining the specific enforce- 


agreement of the parties;?” 


imbos* 


7. See Attorney and Client § 211; 
Guardian and Ward §8§ 269, 270; 
Trusts [39 Cyc 300]. 


8. Reality of consent as essential 
to contract generally see Contracts §§ 
245-338. 


9. See cases infra notes 10-14. 


vies Ill. Race vy. Weston, 86 IIl. 


Ky.—McKnight v. Broadway Inv. 
Cow TATA 585, 4A eS Was Tis Rat 
terman v. Campbell, 80 SW 1155, 26 
1 EGA iy HEV fE3S 


Minn.—Baker v. Polydisky, 144 
Minn. 72, 174 NW 526. 


Mo.—Louthan vy. Stillwell, 
492. 


Nebr.—In re Panko, 83 Nebr. 
119 NW 224. 


S. C.—Maxwell v. Standard Furni- 
ture Co., 127 S. C.-225, 120 SE 834. 


Ss. D.—wWatters v. Lincoln, 29 S. D. 
98, 135 NW 712. 


Wash.—Huston v. Harrington, 58 
Wash. 51, 107 P 874; Windust v. Sut- 
ton, 54 Wash. 340, 203 es 10: 


[a] “The rule is, if it ‘be doubtful 
whether an agreement has been con- 
cluded, or is a mere negotiation, a 
court of equity will not decree spe- 
cific performance; and especially is 
this so where, as here, the party at- 
tempting to enforce the contract has 
neither been let into possession nor 
done any act upon the faith of the 
contract.’” Race v. Weston, 86 IIl. 
Oil 


73 Mo. 


145, 


11. Ky.—McGowan v. Shearer, 
Ky. 312, 195 SW 485. 


La.—Patterson y. Koops, 10 La. A. 
(Orleans) 266. 


N. Y.—Eiseman v. Josephthal, 71 
Mise. 288, 128 NYS 699. 


S. C.—Yawkey v. Lowndes, 150 S. 
C. 493, 148 SE 554. 


Va.—Graham y. Hendren, 5 Munf. 
CUOVias aL ooe 


Ont.—Clergue v. Plummer, 11 Ont 
WN 85 [rev 10 OntWN 356]. 


12. IJ1l—Gronowski v. Jozefowicz, 
291 Ill. 266, 126 NE 108. 
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Kan.—Haston v. Citizens’ State 
Bank, 132 Kan. 767, 297 P 1061. 
Md.—Caplan y. Buckner, 123 Md. 


590, 91 A 481. 


Mich.—Chambers vy. Livermore, 15 
Mich. 381. 
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ability of a contract a court of equity acts upon dif- 


[§ 136] 


or misrepresen- 


N. Y.—Mathews v. Terwilliger, 3 
Barb. 50; Morganthau v. White, 31 
N. Y. Super. 395; Best v. Stow, 2 
Sandf. Ch. 298. 


S. C.—Marthinson v. McCutchen, 84 
S. C. 256, 66 SE 120. 


Eng.—Joynes v. Statham, 3 Atk. 
387, 26 Reprint 1023; Ramsbottom v. 
Gosden, 1 Ves. & B. 165, 12 Rev. Rep. 
207, 35 Reprint 65. 


13. Robinson v. Florence Sanitari- 
um, 149 Ark. 355, 232 SW 590; Mohnk 
v. Seyfarth, 339 Ill. 371, 171 NE 510; 
Chicago Title, etc., Co. v. Schwarz, 
339 Ill. 184, 171 NE 169; Mackie v. 
Schoenstadt, 307 Ill. 398, 138 NE 686; 
Diffenderffer v. Knoche, 118 Md. 189, 
84 A 416; Walker v. Henderson, 151 
Va. 913; 145 Shesi 0: 


14. Frisby v. Ballance, 5 Ill. 287, 
39 AmD 409; Chute v. Quincy, 156 
Mass. 189, 30 NE 550; Mathews v. 
Terwilliger, 3 Barb. (N. Y.) 50; Welch 
Pub. Co. v. Johnson, 78 W. Va. 350, 89 
SE 707, LRA1917A 200. 


[a] Judicial statements of distinc- 
tion.— (1) “‘There is a marked dis- 
tinction between equity jurisdiction 
to rescind a contract and jurisdic- 
tion to compel specific performance, 
founded upon the theory of discre- 
tion. In the former case the power 
of the court seems not to be discre- 
tionary, but in the latter it is to some 
extent at least. In the former the in- 
jured party cannot, as a general rule, 
obtain any relief from his contract 
in a court of law. In the latter he 
may recover damages for nonper- 
formance, and this right is the basis 
of the discretionary power of courts 
of equity to refuse specific perform- 
ance, when applications are made to 
them for enforcement of ‘hard or op- 
pressivé bargains. A unilateral mis- 
take, not induced by the opposite par- 
ty, may therefore be sufficient to jus- 
tify a court in refusing to decree spe- 
cific performance of the contract.” 
Welch Pub. Co. v. Johnson, 78 W. Va. 
350, 89 SE 707, 710, LRA1917A 200. 
(2) “When a party seeks to obtain 
the aid of a court of equity in en- 
forcing a specific performance of a 
contract, a different rule vrevails from 
that which is applied when the oth- 
er party seeks relief by the rescind- 
ing or setting aside of the agreement. 
+ + . The court will not decree a 
specific performance in cases of fraud 
or mistake.” Mathews v. Terwilliger, 
3 Barb. (N. Y.) 50, 55. 


15. U. S.—Woodworth vy. Cook, 30 
F. Cas. No. 18,011, 2 Blatchf. 151, 1 
Fish. Pat. Rep. 423. 


press Actual Agreement—(1) In General. 
the contract sought to be enforced has been reduced 
to writing, it is well settled that it may be refused 
complete enforcement, according to its terms, if 
defendant sufficiently establishes, by parol, that the 
contract, as written, does not express the true agree- 
ment of the parties by reason of the fact that 
through fraud, accident, surprise, or mistake, there 
is some material omission, insertion, or variation, 
contrary to the intention or understanding of the 
parties.!® Specific performance may thus be denied 
although the omission of a material term is due to 


ferent principles, than where cancellation or refor- 
mation of a contract is sought, specific performance 
may be denied though there is no such misunder- 
standing, fraud, or mistake, as would permit the con- 
tract to be cancelled or reformed.** 


b. Failure of Written Contract To Ex-. 
Although 


Cal.Cavalieri v. Hess, 205 Cal. 
NO Seecanae ake Oos 

Ga.—McMillan y. Branan, 149 Ga. 
737, 101 SH 792. 

Kan.—Haston v. Citizens’ State 


Bank, 132 Kan. 767, 297 P 1061. 
Me.—Bradbury v. White, 4 Me. 391. 


Md.—Gordon vy. Gross, 141 Md. 490, 
119 A 267; McLaughlin vy. Leonhardt, 
113 Md. 261, 77 A 647. 


Mich.—Berry v. Whitney, 40 Mich. 
Shy Chambers vy. Livermore, 15 Mich. 


Minn.—Bredeson y. Nickolay, 
Minn. 304, 180 NW 547. 


Mo.—Jasper County Electric R. Co. 
v. Curtis, 154 Mo. 10, 55 SW 222. 


N. J.—Williams v. M. E. Blatt Co., 
95 N. J. Eq. 326, 123 A 362: Miller 
v. Chetwood, 2 N. J. Eq. 199. 


AR Y.—Best v. Stow, 2 Sandf. Ch. 


N. C.—Pendleton vy. Dalt 5 
C.119. i. ee 


N. D.—Streeter v. Arch 4 
251, 176 NW 826. SPs eee 


S. C.—Maxwell v. Standard Furni- 
ture Co.;12%S. C./ 225,120 Sm 834. 


Va.—Printz v. McLeod, 
iO Gee 128 Va. 471, 


Wash.—Reid v. Slocum, 34 
173, 75 P 629. ie 28 


Eng.—Joynes v. Statham, 3 3 
388, 26 Reprint 1023; Clowes-v. ain: 
ginson, 1 Ves. & B. 524, 35 Reprint 
204; Ramsbottom v. Gosden, 1 Ves. & 
B. 165, 35 Reprint 65; Clarke v. Grant 
14 Ves. Jr. 519, 33 Reprint 620. ; 


Ont.—Sheardown y. Good, 11 D 
LR 318, 4 OntwNn 1344, 24 OntwR 
HAS Gould v. Hamilton, 5 Grant Ch. 
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[a]. Description including prop- 
erty not intended.—(1) Whee rhe 
description is erroneously drawn so 
as to include property not intended to 
be bought or sold by either party, and 
by mistake or inadvertence, the con- 
tract is signed while in this form 
specific performance will not be 
granted as to the property not intend- 
ed to be included. Cavalieri v. Hess, 
205 Cal. 703, 272 P 295; Bredesen v. 
Nickolay, 147 Minn. 304, 180 NW 547; 
Reid v. Slocum, 34 Wash. 173, 75 P 
629. (2) Although the language of 
the contract may be broad enough to 
include all property in which the 
promisor has an interest parol evi- 
dence may be used to cause the court 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1386-138] 


the mistake or inadvertence of defendant himself, ® 
and especially is this true where the mistake was 
induced by plaintiff!” or known to him at the time 
the contract was executed;!8 but it has been held 
that if an omission occurs, not by mistake, but solely 
because of the negligence of defendant, specific per- 
formance may be had of the contract as written,1® 


[$ 137] (2) Variations from Undisclosed Inten- 
tions of Defendant. Where the written contract in 
clear and unambiguous terms, such as can readily 
be understood by a man of ordinary intelligence, 
imposes upon defendant the obligation which it is 
sought to have him perform, and there are no ap- 
parent reasons why there should be any mistake 
or misapprehension, defendant cannot defeat specific 
performance by asserting a wholly undisclosed in- 
tention that the contract should be other than it 
is written.?° 

[§ 138] (3) Misapprehensions and Mistakes as to 
Effect or Meaning of Contract. A mutual mistake 


as to the legal effect of the terms used so that the 
contract does not express in law what the parties 
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actually agreed may cause specific performance to 
be refused.2?| A misapprehension or mistake, of 
defendant alone, as to the effect of the contract may 
cause specific performance to be refused where the 
mistake results because of defendant’s inability to 
read or understand the language in which the con- 
tract is written;?? has been induced by the conduct 
of plaintiff ;?* or the provision with respect to which 
the mistake is made is such that its legal effect is 
determined largely by legal intendment so as not 
to be readily discernible to one ‘not learned in the 
law;7* but it is often stated broadly that a mis- 
take as to the legal effect of the contract will not 
relieve defendant from specific performance,?° and 
where plaintiff has done nothing to induce a mis- 
apprehension, the terms of the contract are so clear 
and explicit that no man of ordinary intelligence 
could misunderstand them, and defendant has read 
the contract, or had ample opportunity to do so, be- 
fore executing it, the mere fact that defendant did 
not understand the meaning of the contract or its 
legal effect is no grounds for refusing specifie per- 


to refuse to compel a conveyance of 
certain land in which the promisor 
had an equitable interest, but to 
which she had disclaimed all right, 
and which neither party in making 
the contract contemplated should be 
included. Printz v. McLeod, 128 Va. 
471, 104 SE 818. (3) Nondisclosed 
intention to reserve a certain portion 
of a tract as defeating specific per- 


formance where the description of the. 


written contract clearly and unam- 
biguously covers the entire tract see 
infra’ -§ 137. 


{b] Insertion of term not assented 
to.— Where plaintiff has offered one 
price but defendant quotes a higher 
One, and plaintiff thereupon draws 
up a contract and defendant, being 
unable either to read or write, there- 
upon signs the contract thinking that 
the price fixed therein is the one 
quoted by him, but it turns out that 
the price inserted is that offered by 
plaintiff, specific performance will 
be refused. Gordon v. Gross, 141 Md. 
490,119 A 267. 


Fraud in reading written contract 
to defendant see infra S746 59: 


Generally as to parol or extrinsic 
evidence affecting writings see Hvi- 
dence §§ 1380-1729. 


16. Mathews v. Terwilliger, 3 
Barb. (N. Y.) 50; Watson v. Marston, 
4 De G. M. & G. 230, 53 EngCh 179, 43 
Reprint 495; Alvanley v. Kinnaird, 2 
Macn. & G. 1, 48 EngCh 1, 42 Reprint 
1; Wood v. Scarth, 2 Kay & J. 33, 
69 Reprint 682. 


Unilateral mistake of defendant as 
to material fact see infra § 143. 


17. Chambers v.. Livermore, 
Mich. 381. 

18. Wilken v. Voss, 120 Iowa 500, 
94 NW 1123. 3 


19. Krah v. Wassmer, 75 N. J. Eq. 
109, 71 A 404 [aff 78 N. J. Eq. 305, 81 
A 1133]; Cape Fear Lumber Co. v. 
Matheson, 69 S. C. 87, 48 SE 111. 


20. Heyward v. Bradley, 179 Fed. 
325, 102 CCA 509 [aff 164 Fed. 107]; 
Lutter v. Ogburn, 192 Iowa 525, 185 
Nw 17; Cook v. Pearce, 160 Md. 434, 
153 A 661; Hobbs v. Esquimalt, ete., 
R. Co., 29 Can. S. C. 450. 


[a] Illustrations.—(1) Where a 
purchaser intends to make his con- 
tract to purchase conditional upon 
being able to obtain other and adja- 


15 


| 


cent property but says nothing about 
this to the seller merely asking to 
buy the property next to that of the 
third party and an absolute contract 
to purchase is entered into, the pur- 
chaser cannot defeat specific perform- 
ance by asserting that he intended on- 
ly to secure an option, and that he 
meant to express a bargain for an op- 
tion in the written contract. Cook v. 
Pearce, (Md.) 153 A 661, 663 (‘“‘Con- 
tracts entered into in plain fully un- 


-derstood words should be more secure 


than they would be if open to attack 
on the ground of such oversight or 
lack of prudence as is relied upon 
here’): (2) Where there has been no 
misrepresentation and the descrip- 
tion of the property to be conveyed 
is free from ambiguity and no rea- 
sons are apparent why there should 
be misapprehension or mistake, de- 
fendant cannot defeat specific per- 
formance merely by asserting an un- 
disclosed intention not to convey all 
the property described. Heyward v. 
Bradley, 179 Fed. 325, 102 CCA 509 
[aff 164 Fed. 107]; Lutter v. Ogburn, 
192 Iowa 525, 185 NW 17. 


21. Hopwood v. McCausland 120 
Iowa 218, 94 NW 469. 


22. Gronowski v. Jozefowicz, 
Ill. 266, 126 NE 108. 


[a] Mistake because of temporary 
inability to read.—Where a proposi- 
tion prepared by the plaintiff was 
brought by the defendant’s agent to 
defendant to sign, and defendant ob- 
jected to doing so because he was 
without his glasses and could not 
read, but the agent read the proposi- 
tion and the defendant under the mis- 
taken belief, concurred in by the 
agent, that the proposition gave the 
defendant an option for a period of 
days signed the paper, which in fact 
gave the option to the plaintiff and he 
accepted the same, specific perform- 
ance was denied because of defend- 
ant’s mistake. Woldenberg v. Rip- 
han, 166 Wis. 433, 166 NW 21. 


23. Smith v. Smith, 340 Ill. 373, 
172 NE 736; Union Colliery Co. v. 
Fishback, 299 Ill. 165, 132 NE 492; 
Smith v. Toth, 61 Ind, A. 42, 111 NE 
442. : 

Fraud and misrepresentation as to 
legal meaning of terms in contract 
see infra § 148. 


24. Baker v. Polydisky, 144 Minn. 
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72, 174 NW 526. 


[a] Illustration.—Where plaintiff 
negotiated by mail for the purchase, 
from defendant, of a piece of land 
which was subject to several encum- 
brances and thereafter plaintiff sent 
defendant an option contract for the 
purchase of the land at a set price, 
which was wholly silent as to the en- 
cumbrances and therefore by legal 
intendment obligated defendant to 
pay them, but defendant, while in- 
tending that plaintiff should assume 
the encumbrances, relied upon the su- 
perior knowledge of plaintiff, and 
signed the contract, thinking that 
plaintiff would have inserted some 
provision respecting the assumption 
of the encumbrances if that were 
necessary to express the true inten- 
tion of the parties, specifie perform- 
ance was denied plaintiff unless he 
would perform the contract as under- 
stood by defendant. Baker v. Poly- 
disky, 144 Minn. 72, 174 NW 526. 


25. Hawralty v. Warren, 18 N. J. 
EKq. 124, 90 AmD 613; Powell v. Smith, 
L. R. 14 Eq. 85. But see Watson v. 
Marston, 4 De G. M. & G. 230, 53 Eng 
Ch 179, 48 Reprint 495 (denying spe- 
cific performance where a mortgagee 
with a power of sale, who had ob- 
tained a foreclosure, entered into a 
contract which inadvertently used a 
clause which required the mortgagee 
to convey under the power of sale, so 
as to be accountable to the mortga- 
gor, whereas the mortgagee intended 
to sell as absolute owner under the 
foreclosure so that there would be no 
liability to account). 


[a] WDlustration.—Where defend- 
ant contracted to give a lease for 
seven or fourteen years, thinking that 
this would entitle him to reserve the 
right to terminate the lease at the 
end of seven years, but the settled 
legal construction of such a contract 
was that the lease was to be for four- 
teen years, with the right in the les- 
see only to terminate the lease at the 
end of seven years, it was said that 
defendant’s mistake as to the legal 
effect of the contract would not pre- 
vent specific enforcement against 
him, but the court also stressed the 
point that plaintiff had so far per- 
formed under the contract that if 
specific performance were denied he 
could not be put in the same position 
that he was at the first. Powell v. 
Smith, L. R. 14 Eq. 85. 
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formanee.?° 


effect of the contract.?7 


Ambiguity in contraet. 


tion may be as claimed by plaintiff 
an original insistence by plaintiff upon such a con- 
struction as will not be granted specific performance 
does not prevent him from waiving the question of 
construction and obtaining specifie performance in 
what defendant admits 


accordance with 


26. Tll._—Broadwell v. Broadwell, 6 
T1599. 
Towa.—Martin v. Toll, 196 Iowa 


388, 192 NW 806. 
Mich.—Standard Oil Co. v. Murray, 
214 Mich. 299, 183 NW 55. 


Minn.—Caldwell v. Depew, 40 Minn. 
528, 42 NW 479. 


N. Y¥.—Greenleaf v. Blakeman, 25 
Mise. 564, 56 NYS 76 [mod 40 App. 
Div. 371; 58 NYS 76]. 


Can.—Hobbs v. Esquimalt, etc., R. 
Co.; 29 Can. S. C. 450 [rev 6 B. C. 228]. 


fa] Reasons.—‘Reliance could not 
be had upon any written contract by 
any party thereto if it were deemed 
subject to defeat because the other 
party met its enforcement with an 
allegation of misunderstanding on his 
part of its terms.” Martin v. Toll, 
196 Iowa 388, 390, 192 NW 806. 


[b] Ignorance of contents of con- 
tract or legal effect.—It is not a de- 
fense to an action to specifically en- 
force a contract executed by one since 
deceased that decedent was not in- 
formed of, and did not know, the true 
contents or legal effect of the con- 
tract when she signed it, where there 
is no claim that it was the purpose 
of the other party to the contract to 
take some unfair advantage of her 
by fraudulent means, especially 
where it is not claimed that decedent 
was mentally weak, or that duress 
was practiced upon her. Ellis- v. 
Keeler, 126 App. Div. 343, 110 NYS 
542. 


{c] Contract in unambiguous lan- 
guage.—A railroad company executed 
an agreement to sell certain lands to 
H, who entered into possession, made 
improvements, and paid the purchase 
money, whereupon a deed was deliv- 
ered to him, which he refused to ac- 
cept, as it reserved the minerals on 
the land while the agreement was for 
an unconditional sale. In an action 
by H for specific performance of the 
agreement the company contended 
that in its conveyances the word 
“Jand”’ was always used as meaning 
land minus the minerals. It was held 
that the contract for sale being ex- 
pressed in unambiguous language, 
and H having had no notice of any 
reservations, it could not be rescind- 
ed on the ground of mistake and he 
was entitled to a decree for specific 
performance. Hobbs v. Esquimalt, 


etc.,, RCo, 29 Cans S.C. 450) [rev. 6 
B. C. 228]. 

27. Haberdashers’ Co. yv. Isaac, 3 
Pile Nes Ne 


Furthermore, if defendant has been 
dulv warned of the effect of a clause in the contract 
before he signs it, he cannot thereafter defeat spe- 
cific performance by setting up surprise as to the 


Where the contract con- 
tains a somewhat indefinite or ambiguous expression 
as to a material matter, so that to enforce it as con- 
tended by plaintiff would operate as a surprise to 
defendant and would give the contract an effect 
which he did not contemplate, specifie performance 
may be denied although the technical legal construc- 


SPECIFIC: PERFORMANCE 


Ratification. 


true intention.?? 


[$§ 138-139 


The fact that defendant, at the 


time the contract is entered into, has a misunder-- 
standing of the terms of the agreement will not pre- 


vent specific performance where defendant subse- 


tions. 


FF 28 


However, 


was his 
28. Conn.—-Canterbury Aqueduct 
Co. v. Ensworth, 22 Conn. 608. 
Ind.—Smith vy. Toth, 61 Ind. A. 42, 


111 NE 442, 


Kan.—Burkhalter v. Jones, 32 Kan. 


Be 1S bys) 

N. Y.—Covart v. Johnston, 61 Hun 
G22, by NEES 7/815) atte L37aN eee ee ow.0; 
33 NE 338]. 

S. C.—Anthony v. Eve, 109 S. C. 255, 
95 SH 513: 

Eng.—Baxendale v. Seale, 19 Beav. 


601, 24 L. J. Ch. 385, 52 Reprint 484. 
But see Hart v. Hart, 18 Ch. D. 670 
(where there seemed to be some mis- 
understanding as to what was in- 
cluded within the expression ‘“‘usual 
covenants” but evidence as to nego- 
tiations was refused admission as the 
issue of mistake was not raised by 
the pleadings). 


29. Preston: va luck. 2 Che 4 oN 


Right of plaintiff to obtain per- 
formanee by offer to accept omission 
or parol variation in favor of defend- 
ant see infra § 141. 


30. Anderson v. Anderson, 251 Ill. 
415, 96 NE 265, AnnCas1912C 556. 


31. Morgan v. Porter, 103 Mo. 135, 
15 SW 289; Stoutenburgh v. Tomp- 
kins, 9 N. J. Eq. 332; /Ferussac v. 
Thorn, bb. Barbs (Ne ¥.) 423. Bleventh 
St. Church of Christ v. Pennington, 
18 Oh. Cir. Ct. 408, 10 Oh. Cir. Dee. 74. 


fa] fllustration.—In a suit spe- 
cifically to enforce a written contract 
to convey particular property at a 
price fixed therein, defendant cannot 
defeat specific performance by show- 
ing that a part of the consideration 
and inducement for the contract con- 
sists in a parol agreement on the part 
of plaintiff to erect a house of a cer- 
tain value and which agreement 
plaintiff has not performed. Morgan 
v. Porter, 103 Mo. 135, 45 SW 289. 


32. Conn.—Quinn vy. Reath, 37 
Conn, 16, 
Ill. Grand Tower, etc., R. Co. v. 


Walton, 150 Ill. 428, 37 NE 920, 


Md.—Dixon v. Dixon, 92 Md. 432, 


48 A 152. 


* Mass.—Forman vy. 
Mass. 207, 142 NE 87; Ely v. McKay, 
12, Allen 323; |Park wv.) Johnson,” 4 
Allen 259. See Reed v. Whitney, 7 
Gray 533 (holding defense not suffi- 
ciently proved). 


Mich.—Hall v. 
709, 30 NW 374. 


Gadouas, 247 


Loomis, 63 Mich. 


quently reads the contract, fully understands it, and 
thereafter ratifies the same.*° 


[§ 139] (4) Intentional Omissions and Varia- 
While there appears to be some authority 
to. the contrary,*! a majority of the cases seem 
to support the view that although material terms and 
conditions, which will operate to vary or limit the 
written contract, are intentionally left to rest on 
parol, they may, nevertheless, be shown to defeat 
specific performance unless plaintiff has complied 
with them or is willing to accept an enforcement of 
the whole agreement.*? 


N. C.—Rudisill v. Whitener, 149 N. 
C. 439, 63 SH 101. 


Eng.—Bayly v. Tyrrell, 2 Ball & B. 
363, 12 Rev. Rep. 99; Barnard v. Cave, 
26 Beav. 253, 53 Reprint 895; Martin 
Vioeycrott, 2 De G. MV& Goysoaeow 
Eng. Ch. 615, 42 Reprint 1079. 


Ont.—Jones .v. Dale, 16 Ont. 717; 
Needler v. Campbell, 17 Grant Ch. 
592. 

[a] Written contract may still be 
binding.—'‘Where persons sign a 
written agreement upon a _ subject, 
Seay and there has been no cir- 
cumvention, no fraud, NOT.) Sapo 
mistake, the written agreement binds 
in law and in equity, according to its 
terms, although verbally a provision 
was agreed to, which has not been in- 
serted in the document; subject to 
this, that either of the parties sued in 
equity upon it may perhaps be en- 
titled in general to ask the Court to 
be neutral, unless the Plaintiff will 
consent to the performance’ of the 
omitted term.” Martin v. Pycroft, 
2 De G. Me & G.-785, 795, 5t Vinee@n 
615, 42 Reprint 1079. 


[b] Parol understanding inducing 
defendant to make written contract. 
—Defendant may show by parol that 
he has been induced to execute the 
written contract by reason of some 
parol agreement on the part of plain- 
tiff which has not been incorporated 
in the writing. Grand Tower, etc., R. 
Co. v. Walton, 150 Ill. 428, 37 NE 920; 
Rudisill v. Whitener, 149 N. C. 439, 
63 SE 101. 


{c] Beasons.—(1) “Equity will 
not give the plaintiff an unfair ad- 
vantage over the defendant by enforc- 
ing one part of the contract and leav- 
ing the other unperformed.’ Rudi- 
sill v. Whitener, 149 N. C. 439, 63 SE 
101, 102. (2) ‘“‘When the term is not 
expressed in the writing neither par- 
ty can seek rectification directly by 
the insertion of what was deliberate- 
ly omitted, and as a matter of evi- 
dence one party is at the mercy of 
the other’s conscience, and against 
his oath may experience insuperable 
difficulty in establishing the omitted 
term, but where both concur in an ac- 
tion such as this for specific perform- 
ance, that there is a material ingredi- 
ent of the transaction left unexpressed 
because one party chooses to trust 
the other party without a writing, it 
seems to me eminently proper for 
the Court to deal with the whole con- 
tract, and not to pass over any part 
for technical reasons. The ground 
of interference rests really upon an 
application of the maxim ‘he who 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 140-143] 


[§ 140] (5) Immaterial Omissions and Variations. 
For a variance between the written agreement and 
the actual understanding of either or both of the 
parties to be such as will defeat performance, it 
must have a substantial or material effect upon the 
A showing that one of the 
terms agreed upon has, by clerical or other mistake, 
been omitted in reducing the contract to writing 
can have no greater effect than to cause the court 
to consider the contract as if the omitted term were 
inserted,** and if when so considered plaintiff would 
nevertheless be entitled to specific performance, it 
will be decreed despite the omission.?5 


[§ 141] (6) Enforcement despite Material Omis- 
sion or Variation. Although material, if the omis- 
sion or variation sought to be established by parol 
is one that is favorable to defendant, specific per- 


rights of defendant.?* 


, 


comes into equity must do equity.’ ” 
Jones v. Dale, 16 Ont. 717, 720. 


Right to reformation where there 
is an intentional variation from the 
true contract see Reformation of In- 
struments § 38. 


33. Lenman v. Jones, 222 U. S. 51, 
32 SCt 18,56 L. ed. 89 [aff 33 App. (D. 
Cc.) 7]; Thompson v. Yousling, 196 
Iowa 363, 192 NW 826; Robbins v. 
Clock, 59 Mise. 289, 112 NYS 246. 


[a] Illustrations.—(1) That the 
vendor in signing an absolute con- 
tract to sell, thought he was signing 
an option will not defeat specific per- 
formance against him since such a 
mistake, if any, would be entirely im- 
material. Lenman v. Jones, 222 U.S. 
51, 32 SCt 18, 56 L. ed. 89 [aff 33 App. 
CoS). €2)) Error ina Jand sale 
contract in describing two mortgages 
of eighteen thousand dollars and 
twenty-nime thousand dollars, respec- 
tively, as a mortgage for forty-seven 
thousand dollars, both bearing the 
same interest and maturing at the 
same time, was not such a variance 
as to materially affect the right of 
a purchaser defendant. Thompson Vv. 
Yousling, 196 Iowa 363, 192 NW 826. 
(3) Where a land sale contract recited 
that a forty-seven thousand dollar 
mortgage provided for optional pay- 
ments, when in fact there were two 
mortgages of eighteen thousand dol- 
Jars and twenty-nine thousand dol- 
lars, respectively, and the eighteen 
thousand dollar mortgage did not 
provide for such payment, this was a 
discrepancy properly ignored by the 
trial court as not fatal to the specific 
enforcement of the contract, where 
it was shown that the vendor on dis- 
covery thereof, immediately procured 
the consent of the holder of the eight- 
een thousand dollar mortgage _ to 

make it optional as to payment. 
Thompson v. Yousling, supra. 


34. McCormick v. Stephany, 57 N. 
J. Eq. 257, 41 A 840. 


35. Woodworth v. Cook, 30 F. Cas. 
INO, 18,011, 2 Blatchf. 151, Wish. Pat. 
Rep. 423; McCormick v. Stephany, 57 
N. J.-Big. 257, 41 A 840. 


26. 11].—Corrigan v. Ralph, 265 Il. 
571, 107 NE 155. 

Ky.—Baxter v. Brand, 6 Dana 296. 

Minn.—Kies v. Warrick, 149 Minn. 
177, 182 NW 998; Baker v. Polydisky, 
144 Minn. 72, 174 NW 526. 


N. C.—Cuthbertson v. Morgan, 149 
Ne Ou csnon, SET, 


Pa.—Whiteside v. Winans, 29 Pa. 
Super. 244. 
{a] Illustration—Where a _ pur- 
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rest on parol.?* 


fied.4° 


chaser, suing for specific perform- 
ance, admits that it was intended by 
the parties that he should pay all 
taxes levied subsequent to 1909, but 
the contract states that he should pay 
taxes levied subsequent to 1910 be- 
cause of mistake in mentioning the 
year in which the taxes were payable 
rather than the one in which they 
were levied, specific performance will 
be granted with the contract re- 
formed so as to require the purchas- 
er to pay the taxes levied subsequent 
to 1909. Corrigan v. Ralph; 265 111. 
Sil, HOT NN 5 5: 


Right of plaintiff to obtain per- 
formance by assenting to defendant’s 
understanding of ambiguous contract 
see infra § 1388.. 

37. Mass.—Park v. Johnson, 4 Al- 
len 259. 


Mich.—Anderson vy. 
Mich, 467, 16 NW 816. 


N. J.—Keim v. Lindley, (Ch.) 30 A 
1063. 


R. I.—Ives v. Hazard, 4 R. I. 14, 67 
AmD 500. 


Eng.—Barnard v. Cave, 26 Beav. 
253, 53 Reprint 895; London, etc., R. 
Goo v. Winter, 1 Cr & Ph. 57, 18 knee: 
Ch. 57, 41 Reprint 410: : 


Kennedy, 51 


Man.—Anderson v. Douglas, 18 
Man. 254. 

Compare Norfolk, etc:, R. ‘Cos v. 
McGarry, 52 W. Va. 547, 44 SE 236 


(granting specific performance of a 
verbal contract as alleged by plain- 
tiff with a reservation established by 
defendant as being a part of the true 
agreement). But see Richardson v. 
Godwin, 59 N. C. 229 (dismissing bill 
because plaintiff did not aver in his 
pleadings his willingness to take per- 
formance in accordance with the ac- 
tual understanding). 


38. Hall v. Chelsea \First Nat. 
Banks, 173" Mass, -16, 53) NE 1547 73 
AmSR 255, 44 LRA 319; Whiteaker v. 
Vanschoiack, 5 Or. 113; Levy’s Est., 
30 Pa. Dist. 349. 


39. Mistake as affecting contracts 
generally see Contracts §§ 246-271. 

Mistake in reducing contract to 
writing see supra §§ 136-141. 

Proof of mistake see infra § 536. 

4057 S.—Bradford v. Union 
Bank, 13 How. 57, 14 lL. ed. 49; King 
v. Hamilton, 4 Pet. 311, 7 L. ed. 869. 

Ala.—James v. State Bank, 17 Ala. 
69. 

Ill.—Brickey v. Linnertz, 241 Ill. 


187, 89 NE 342; Hatch v. Kizer, 140 
Tll. 583, 30 NE 605, 33 AmSR 258; 


[§ 142] c. Mistake*®—(1) Mutual Mistake. 
the contract has been entered into under a mutual 
mistake as to the existence or nonexistence of a fact 
so material that there would have been no contract, 
or at least a different one, had the truth been known, 
specific performance will ordinarily be denied unless 
the mistake is such that it can properly be recti- 
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formance may be granted, if plaintiff is willing and 
ready to perform the whole agreement, including the 
parol terms, whether the omission or variation oc- 
curred by mistake,** or was intentional.®7 
however, cannot have specifie performance of a 
written contract with a parol variation in his favor, 
where the variation has intentionally been left to 


Plaintiff, 


If 


[§ 143] (2) Mistake of Defendant Alone. A mis- 


Frisby v. Ballance, 5 Ill. 287, 39 AmD 
409; Hay v. Kirk, 116 Ill. A. 45. 


Iowa.—Carter v. Schrader, 187 
Iowa 1245, 175 NW 329; Gilroy v. 
Alis, 22 Iowa 174. 

Ky.—Fannin v. Bellomy, 5 Bush 
663; Greer v. Boone, 5 B. Mon. 554; 
Smith v. Smith, 4 Bibb 81; Yancey v. 
Green, 6 Dana 444. 


Md.—Carberry v. 
& J. 224. 


Minn.—Thwing v. Hall, ete., Lum- 
ber Co., 40 Minn. 184, 41 NW 815. 


N. J.—Planer v. Equitable L. Assur, 
Soc., (Ch.) 387 A 668 


68. 
N. Y.—Schmidt v. 


Tannehill, 1 Harr. 


Livingston, 3 


pa ee 213; Best v. Stow, 2 Sandf. Ch. 
98. 

N. C.—Leigh v. Crump, 36 N. C. 
299. 


Pa.—People’s Sav. Bank v. Alex- 
ander, 2 Pa. Cas. 287, 3 A 821; Miles 
v. Stevens, 3 PaLJ 434 [aff 3 Pa. 21, 
45 AmD 621]. 


S. C.—McChesney v. Smith, 105 S. 
C, £71, 89°SE 639. 


Va.—Millman v. Swan, 141 Va. 312, 
127 SE 166. 


Exng.—Cochrane v. Willis, L. R. 1 
Che ess WOneSh vq Clitiondh som Cie. 
ido 

[a] Specific performance refused 


because: (1) Both parties contract- 
ed under erroneous belief that defend- 
ant had title to property he agreed to 
sell. Hatch v. Kizer, 140 Ill. 5838, 30 
NE 605, 33 AmSR 258; Hay v. Kirk, 
116 Ill. A. 45. (2) The land did not 
have the timber supposed at the time 
the contract was entered into and for 
which defendant had entered into the 
contract. Thwing v. Hall, ete., Lum- 
ber Co., 40 Minn. 184, 41 NW 815. 
(3) Although parties intended to ex- 
change about equal quantities of land, 
a mistake as to the true point to com- 
mence measurements resulted in the 
contract giving plaintiff about twice 
as much land as it gave defendant. 
Gilroy v. Alis, 22 Iowa 174. (4) 
Property contracted to be purchased 
already belonged to defendant pur- 
chaser, although the parties mistaken- 
ly thought otherwise. Jones v. Clif- 
ford, sacha, Diigo. (6). iractacon= 
tracted to be sold contained an 
amount of land considerably more or 
less than that supposed when con- 
tract was. entered into. Fannin v. 
Bellomy, 5 Bush (Ky.) 663; Smith v. 
Smith, 4 Bibb (Ky.) 81; Carberry. v. 
Tannehill, 1 Harr. & J. (Md.) 224; 
Schmidt v. Livingston, 3 Edw. (N. Y.) 
213.) Leigh v. Crump, 36 N. © 299. 
But see Ratshesky v. Piscopo, 239 
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take of defendant alone is a well-established ground 


for denying specific performance 


knowledge of the mistake,*! or by his acts or omis- 
sions, although innocent, has contributed to the 
For specific per- 
formance to be denied because of a unilateral mis- 
take of defendant, or his agent, for which plaintiff 
is in no way responsible and of which he has no 
knowledge, the mistake must be an honest one which 
is not imputable to defendant’s negligence or inex- 


mistake or made it probable.*? 


Mass. 180, 131 NE 449 (holding the 
fact that the tract agreed to be con- 
veyed contained more land than 
known by the parties would not de- 
feat specific performance where quan- 
tity was not an essential element and 
was not relied on in fixing the pur- 
chase price). 

Whether a contract is for a sale in 
gross or according to quantity see 
Vendor and Purchaser [39 Cye 1311]. 

41. Cowan y. Sapp, 81 Ala. 525, 8 
S 212; Lynch v. Bischoff, 15 AbbPr 
CNY.) 357 note. 

42. Ala.—Campbell v. Durham, 86 
Ala. 299, 5 S 507. 

Ill.—Frisby v. Ballance, 5 Ill. 287, 
89 AmD 409. 


Ky.—Louisville R. Co. v. Kellner- 
Dehler Realty Co.,.148 Ky. 765, 147 
Sw 424. 


Md.—Ellicott v. White, 43 Md. 145. 


Mass.—Boynton v. Hazelboom, 14 
Allen 107, 92 AmD 7388. 


Minn.—Thwing v. Hall, etc., Lum- 
ber Co., 40 Minn. 184, 41 NW 815. 


N. Y.—Crouch v. Meyer, 18 NYS 65. 


,N. C.—Rudisill v. Whitener, 149 N. 
C. 439, 63 SE 101. 


\. Pa.—Allen-v. Kirk, 219 Pa. 574; 69 
A 50. 

W. Va.—Hastings v. Montgomery, 
95 W. Va. 734, 122 SE 155. 


Eng.—Denny v. Hancock, L. R. 6 
Chole) Jones’ Vaakimmer. 14 1Ghe iy 
588; Bascomb v. Beckwith, L. R. 8 Eq. 


100; Swaisland v. Deansley, 29 Beav. 
430, 54 Reprint 694; Higginson v. 
Ciowes, 15 Ves... dr. 516, 33 Re- 


print 850; Mason v. Armitage, 13 Ves. 
Jr. 25, 338 Reprint 204. 


N. B.—Porter v. Rogers, 
82 


[a] Misleading blue print by 
plaintiff.—Where, although not inten- 
tionally, a blue print, prepared by 
plaintiff, was so drawn as to be de- 
ceptive to one who had no knowledge 
of certain omissions therefrom, and 
defendant by looking at the blue print 
erroneously concluded that a certain 
lot thereon was adjacent to his own 
and thereupon contracted to buy it on 
that assumption, specific performance 
was refused where defendant resisted 
on the ground that he would not have 
contracted to buy the property had he 
known it was not next to his own. 
Louisville R. Co. v. Kellner-Dehler 
Realty Co., 148 Ky. 765, 147 SW 424. 


43. U.S.—Bradley v. Heyward, 164 
a 107 [aff 179 Fed. 325, 102 CCA 
09]. 


Mass.—Western R. Corp. 
cock, 6 Metc. 346. 


Minn.—Caldwell v. Depew, 40 Minn. 
528, 42 NW 479. 


N. J.—Krah v. Wassmer, 75 N. J. 
Eq. 109, 71 A 404 [aff 78 N. J. Eq. 305, 
81 A 1133]; Campbell v. Parker, 59 
N. J. Eq. 342,45 A116. But see Twin- 


42 N. B. 


v. Bab- 
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if plaintiff has 


oceur.*® 


ing v. Neil, 38 N. J. Eq. 470 (where 
it was held that equity would not aid 
plaintiff to take advantage of defend- 
ant’s carelessness by granting specific 
performance). 


S. C.—Cape Fear Lumber Co. Vv. 
Matheson, 69 S. C. 87, 48 SE 111. 
Va.—Kemper v. Ewing, 25 Gratt. 


(66 Va.) 427; Luckett v. Luckett, 10 
Leigh (37 Va.) 53. 


Eng.—Tamplin v. James, 15 Ch. D. 
215; Goddard v. Jeffreys, 51 L. J. Ch. 
57, 45 L. T. Rep. N. S. 674, 30 Wkly. 
Rep. 269. 


Can.—Hobbs v. Esquimalt, ete., R. 
Co.n029) Canuls. GC. 450s ney noldst vs 
Foster, 3 DomLR 506 [aff 9 DomLR 
836]. 

[a] Negligence of defendant’s 
agent, in obtaining erroneous infor- 
mation as to a material fact, does not 
prevent defendant from setting up his 
mistake as to that fact where it is not 
negligent for defendant to rely on the 
erroneous information given by the 
agetit. Moore v. McKillip, 110 Nebr. 
575, 194 NW 465. 


44. Towa.—Lutter 
Iowa 525, 185 NW 17. 


W. Va.—Welch Pub. Co. v. Johnson 
Realty Co., 78 W. Va. 350, 89 SE 707, 
LRAI917A 200. 


Eng.—Stewart v. Kennedy, 15 App. 
Cas. 75, 105; Tamplin v.- James, 25 
Ch. D. 215; Van Praagh v. Everidge, 
[1902] 2 Ch. 266 [rev on other 
grounds [1903] 1, Ch. 434]; Powell v. 
Smith, L. R. 14 Eq. 85; Dyas v. Staf- 
ford whi SR. irs 59037 6 Goddardaw. 
Jeffreys, 51 1. J./Ch. (5%, 45 4a, LD. Reps 
N. S. 674. 


Man.—Miller v. Dahl, 9 Man. 444. 


Sask.—Milestone v. Moose Jaw, 1 
Sask. L. 440. 


[a] Performance by plaintiff.—Al- 
though a unilateral mistake on the 
part of defendant, and in no way in- 
duced by plaintiff, might under other 
circumstances be grounds for refusing 
specific performance, it may neverthe- 
less be granted where plaintiff has 
so far performed as to create a pow- 
erful equity in his favor. "Welch Pub. 
Co. v. Johnson Realty Co., 78 W. Va. 
350, 89 SE 707, LRAI917A 200. 


v. Ogburn, 192 


45. U. S.—Rushton y. Thompson, 
35 Fed. 685. 

Alaska.—Treat v. Ellis, 6 Alaska 
290 [cit Cye]. 

Conn.—Patterson v. Bloomer, 35 


Conn. 57, 95 AmD 218. 


Del.—Coppage v. Equitable Guaran- 
ee etc. 2€o.n 10) DelwChs, 37s. JQ A 


Hawaii. Armstrong v, 
Hawaii 342. 


Me.—Kelley v. York Cliffs Imp. Co., 
94 Me. 374, 47 A 898; ° Mansfield v. 
Sherman, 81 Me. 365, 17 A 300. 


Md.—Samuel vy. Cityco Realty Co., 
141 Md. 27, 118 A 124; Henneke vy, 
Cooke, 185 Md. 417, 109 A 113; Dif- 


Keone, 17 


[§ 143 


cusable carelessness,#? and the situation must be 
such that a granting of specifie performance will 
work an unreasonable hardship on defendant as 
compared with the injury that will result to plaintiff 
from a denial of specific relief;+* but where these 
prerequisites seem to exist the courts have been 
extremely liberal in denying specific performance 
because of a mistake of this character, where the 
circumstances show it to be such as might naturally 


fenderffer v. Knoche, 118 Md. 189, 84 
A 416; Shea v. Evans, 109 Md. 229, 72 
A 600; Somerville v. Coopage, 101 
Md. 519, 61 A 318. 


Mass.—Chute v. Quincy, 156 Mass. 
189, 30 NE 550. 

Nebr.-—Moore v. McKillip, 110 Nebr. 
575, 194 NW 465. 


N. M.—Chaplin v. Korber Realty, 29 
N. M. 567, 224 P 396 [cit Cyc]. 


N. Y.—Cuff v. Dorland, 50 Barb. 438 
[rev 55 Barb. 481 (rev 57 N. Y. 560) ]; 
Mathews v. Terwilliger, 3 Barb. 50; 
Bowman y. McClenahan, 19 Misc. 438, 
44 NYS 482 [aff 20 App. Div. 346, 46 


NYS 945, 4 NYAnnCas 388]; Coles v. 
Bowne, 10 Paige 526. 
Pa.—Frankhauser v. Saul, 21 Pa. 
Dist: -978; - Morgans ist.) 29 (Pa eos 
Be Galloway v. Horne, 2 Del. Co. 


Eng.—Day v. Wells, 30 Beav. 220, 
54 Reprint 872; Webster v. Cecil, 30 
Beav. 62, 54 Reprint 812; Watson v. 
Marston, 4 De G M. & G. 230, 53 
EngCh 179, 43 Reprint 495; Neap v. 
Abbott, Coop. Pr. Cas. 333, 47 Reprint 
531; Leslie v. Tompson, 9 Hare 268, 
41 Eng. Ch. 268, 68 Reprint 503; 


| 


) 


Alvanley v. Kinnaird, 14 Jur. 897, 2° 


Macn. & G. 1, 48 Eng. Ch. 1, 42 Re- 
print 1; Wood v. Scarth, 1 Jur. N. S. 
1107, 2 Kay & J. 33, 69 Reprint 682; 
Malins v. Freeman, 2 Keen 25, 6 L. J. 
Ch. 133, 15 Eng. Ch. 25, 48 Reprint 
537; Hodson v. Thetard, 51 S. J. 482. 


N. W. Terr.—L. & T. Co. v. Purvis, 
(OA NE TS i HE BPE 


_[a] Liberal attitude where plain- 
tif not injured.—‘A court of equity 
should be liberal in granting relief 
from the consequences of mistakes 
of one party to a contract where the 
other party is not put in a worse posi- 
tion by reason of the mistake.” Cop- 
page v. Equitable Guarantee, etc., Co., 
ID Del. (Ch..3:73,1 37, 102 VAs 783. 


[b] Reasons.—‘The mere mistake 
of one party, however great, will not 
excuse him from making full com- 
pensation. When, however, applica- 
tion is made to the court, not to de- 
termine and enforce legal rights, but 
‘to do equity’ between the parties, 
the court will be careful to do only 


equity, and will not aid one party to ~ 


take advantage of the mistake of the 
other party.” Mansfield v. Sherman, 
81 Me. 365, 17 A 360, 302. 


[c] Specific performance refused. 
—(1) Where defendant contracted 
to buy plaintiff's stable under mis- 
taken belief that it was another stable 
located in the same alley which de- 
fendant had examined and intended 
to buy. Diffenderffer v. Knoche, 118 
Md. 189, 84 A 416. (2) Because de- 
fendant’s agent in quoting price from 
price list, mistakenly looked at price 
set opposite property other than that 
contracted for and hence agreed to 
sell at greatly inadequate price. Sam- 
uel v. Cityco Realty Co., 141 Md. 27 
118 A 124; Chaplin v. Korber Realty, 
29 N. M. 567, 224 P 396. (3) Where 
defendant by blunder in computation 


For later cases, developments and changeS in the law see Annotations, same title and section number. 
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Mistake in jadgment or disappointed expectations. 
A mere mistake in judgment as to matters which 
defendant must fully realize are likely to turn out 
otherwise than expected is not such a mistake as will 
cause a court of equity to deny specifie perform- 
ance.*6 


[§ 144] (3) Mistake of Law.4?7 While it is fre- 
quently stated that ignorance or a mistake of law 
1s in and of itself no ground for denying specific per- 
formanee,*® there are cases which seem to have re- 
’ fused specifie performance because of a mistake of 
this character.*® If plaintiff knows of or has in- 
duced such a mistake;®° or if in addition to the 
mistake there is some inequitable element, such as 
surprise or inadvertence,®! specific performance is 
usually denied. A mistake as to the law of another 
state or a foreign country is regarded as a mistake 
of fact,°? and mistakes with regard to a party’s 
legal rights or interests are often regarded as be- 
ing mistakes of fact to such an extent that specifie 
performance may be denied because of them;** but 


added up the prices of the lots he 
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where defendant has voluntarily entered into the 
contract for the purpose of compromising a claim 
of plaintiff, who makes no assertion as to the ex- 
tent of: his legal rights, defendant cannot defeat 
specific performance by asserting that due to a 
mistake of law plaintiff’s rights were much less ex- 
tensive than thought.*4 


[§ 145] (4) Immaterial Mistake.55,.. For any mis- 
take to defeat specific performance, it must be as 
to a matter so material that had the truth been 
known the contract as sought to be enforced would 
not have been entered into.** A mutual mistake 
at the time of execution of an original contract is 
immaterial as regards the enforcement of another 
contract subsequently entered into, after discovery of 
the mistake, and with a view to rectifying it.®7 


[§ 146] d. Misrepresentation, Concealment, or 
Fraud®s—(1) In General. A contract to be enti- 
tled to specifie performance must be free from 
fraud,°® and this is true to such an extent that spe- 


mistake of law] 554, 28 P 925, 16 LRA 614. 


wished to sell as amounting to £1100 
instead of £2100 and offered them to 
plaintiff at the former sum having al- 
ready refused to sell them to plaintiff 
for £2000. Webster v. Cecil, 30 Beav. 
62, 54 Reprint 812. (4) Where the 
land was subject to a restrictive cove- 
nant which the purchaser, by mistake, 
overlooked at the time of making the 


contract. Shea v. Evans, 109 Md. 229, 
72 A 600; Morgan’s Estate, 9 Pa. Co. 
119. Compare Morley v. Clavering, 


29 Beav. 84, 54 Reprint 558 (where 
the purchaser had knowledge of such 
eovenants although plaintiff did not 
inform him of them). (5) Because 
of mistaken understanding between 
defendant and his agent as to what 
contract the agent should make. 
Rushton v. Thompson, 35 Fed. 635; 
Day v. Wells, 30 Beav. 220, 54 Reprint 
872. 


46. Dime Savings, etc. Co. v. 
Knapp, 307. Ill. 432, 188 NE 723; Cole 
uM. Cole; 292-1. 164; 1267 Ne 17625 


Western R. Corp. v. Babcock, 6 Mete. 
(Mass.) 346; Jefferys v. Fairs, 4 Ch. 
D. 448; Morley v. Clavering, 29 Beav. 
84, 54 Reprint 558; Haywood v. Cope, 
25 Beav. 140, 53 Reprint 589. 


[a] MTilustrations.—(1) Mistake 
in judgment as to actual value of 
property. Dime Savings, eic., Co. v. 
Knapp, 307 Ill. 432, 188 NE 723. (2) 
Lease of land hoping to be able to 
find a coal vein on it. Jefferys v. 
Fairs, 4 Ch. D. 448. (3) Option giv- 
en to railroad to choose one of sev- 
eral routes but with expectation that 
they would choose a route other than 
the one finally adopted. Western R. 
Corp. v. Babcock, 6 Metc. (Mass.) 346. 
(4) Purchase of land with knowl- 
edge, or adequate means of knowing, 
of restrictive covenants, but expecting 
that they will not be enforced. Mor- 
ley v. Clavering, 29 Beav. 84, 54 Re- 
print 558. 

47. FEanitable relief against mis- 
takes of law see Equity § 69. 


Mistake as to legal effect of con- 
tract see supra § 138. 

Reformation because of mistake of 
law see Reformation of Instruments 
§§ 53-57. 

48. Wilson v. McLaughlin, 11 Colo. 
465, 18 P 739; Zane v. Cawley, 21 N. 
J. Eq. 130; Hawralty v. Warren, 18 
N. J. Eq. 124, 90 AmD 613; Powell v. 
Smith, L. R. 14 Eq. 85. 

[a] Appeal to chancellor’s con- 


does not of itself defeat the right of 
the opposite party to have a contract 
specifically performed, it may pro- 
duce a situation which appeals very 
strongly to the conscience of the chan- 
cellor.” Rist v. Porter, 192 Wis. 218, 
212 NW 275, 276. 

49. Sullivan y. Jennings, 44 N. J. 
Eq. 11, 14 A 104; Eiseman v. Joseph- 
thal, 71 Misc. 288, 128 NYS 699. 


[a] Tflinustrations.—(1) Where 
the contract was to convey free and 
clear of encumbrances but the seller 
upon the advice of legal counsel be- 
lieved that a certain statute provid- 
ing for assessments did not impose 
a lien upon the property, so that the 
purchaser would have to pay the fu- 
ture installments of assessments as 
they fell due, while the purchaser be- 
lieved that they constituted a lien 
and that the seller would have to pay 
them, and both parties thus contract- 
ed upon the basis of a misunderstand- 
ing, specific performance was refused. 
Eiseman v. Josephthal, 71 Misc. 288, 
128 NYS 699. (2) Where defendant, 
the holder of. a valid first mortgage 
who was not made a party to the 
foreclosure of a second mortgage, 
thinking that it was necessary to pro- 
tect his mortgage, bid for the prop- 
erty at the foreclosure sale, specific 
performance was denied because of 


defendant’s error in believing the pur-], 


chase to be necessary to protect his 
interests. Sullivan v. Jennings, 44 
N. J. Eq. 11, 14 A 104. 

50. Loosing v. Loosing, 85 Nebr. 
66, 122 NW 707, 25 LRANS 920; Len- 
nig’s Hst., 19 Pa. Co. 289, 6 Pa. Dist. 
249: Trigg v. Read, 5 Humphr. 
(Tenn.) 529, 42 AmD 447; Morgan v. 
Bell, 3 Wash. 554, 28 P 925, 16 LRA 
614. 

51, Mathews v. Terwilliger, 3 
Barb. (N. Y.) 50; Morganthau v. 
White, 31 N. Y. Super. 395, 


52. Patterson v. Bloomer, 35 Conn. 
57, 95 AmD 218; Morgan v. Bell, 3 
Wash. 554, 28 P 925,16 LRA 614. 

Mistake of foreign law as mistake 
of fact see Contracts § 270. 

53. U. S.—Brewster Vv. 
Spring Co., 34 Fed. 769. 

Alaska.—Treat v. Hllis, 
290. 


Tenn.—tTrigg Vv. 
529, 42 AmD 447. 


Wash.—Morgan v. Bell, 


Tuthill 
6 Alaska 
Read, 5 Humphr. 


3 Wash. 


Ont.—Lacroix v. Longtin, 22 Ont. L. 
506, 17 OntWR 877, 2 OntWN 416; 
Earley v. McGill, 11 Grant Ch. 75. 
But see Ontario Asphalt Block Co. v. 
Montreuil, 7 OntWN 323 (where de- 
fendany thought he took a fee under 
his father’s will but it turned out to 
be only a life estate and specific per- 
formance was granted against him 
with compensation for the interest, 
he could not convey). 


54. Kennedy v. Campbell, Litt. Sel. 
Cas. (Ky.) 41. 

55. Immaterial omissions and 
variations in written contract see 
supra § 140. 

56. Dewey v. Whitney, 93 Fed. 533, 
385 CCA 414; Davis v. Parker, 14 Al- 
len (Mass.) 94; Lighton v. Syracuse, 
48 Mise. 134, 96 NYS 692 [aff 112 App. 
Div. 589, 98 NYS 792 (rev on other 
grounds 188 N. Y. 499, 81 NE 464)]. 


57. Old Colony R. Co. v. Evans, 

6 Gray (Mass.) 25, 66 AmD 394. 

58. Cross references: 

Agreements in fraud of third parties 
see infra § 157. 

Fraud and inequitable conduct of 
plaintiff subsequent to execution of 
contract see infra § 315. 

Inadequacy of consideration as show- 
ing fraud see supra § 123. 

Misrepresentation and fraud as affect- 
ing validity of contracts generally 
see Contracts §§ 272-309. 

Proof of fraud and misrepresentations 
see infra § 536. 

Unfairness in obtaining contract see 
supra § 127. 


59. U. S.—Greison v. Winey, 226 
Fed. 302. 
Ark.—Robinson v. Florence Sani- 


tarium, 149 Ark. 355, 232 SW 590. 


Ga.—McMillan v. Branan, 149 Ga. 
737, 101 SE 792. 

Iowa.—Boyle v. Géling, 206 Iowa 
1208, 218 NW 506; Palo Alto County 
v. Harrison, 68 Iowa 81, 26 NW 16. 


Ky.—Robenson v. Yann, 224 Ky. 56, 
5 SW (2d) 271. 

Mda.—McLaughlin v, Leonhardt, 113 
Md. 261, 77 A 647. 

Mich.—Van Deusen vy. Brown, 167 
Mich. 49, 132 NW 472. 


Minn.—Thompson _ v. 
Minn. 4338, 234 NW 688. 
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cifie performance will usually be denied upon the 
showing of a less flagrant case of fraud than is nec- 
essary to sustain an action at law or to obtain a 
To defeat specific perform- 
ance, however, the fraud must have been committed 
on defendant and not some third person.*! 


Waiver and necessity for rescission by defendant. 
If after a discovery of the fraud, and with a full 
knowledge of all material facts, defendant ratifies, 
or otherwise expresses an intention to be bound by, 
the contract, his right to defeat specific perform- 
ance on account of the fraud may be deemed to 
have been waived®? but the fact that defendant has 


rescission in equity.®° 


N. C.—Whitaker v. Bond, 63 N. C. 
290. 


Pa.—Leahey v. O’Connor, 
488, 127 A 65. 


Va.—Walker v. Henderson, 151 Va. 
913, 145 SE 311; Ratliff v. Vandikes, 
89 Va. 307, 15 SE 864. 


Ont.—Sheardown yv. Good, 11 Dom 
LR 318, 4 OntWN 1344, 24 OntWR 
658. 


[a] Fraudulent 
with regard “to auction sale.—(1) 
Specific performance refused where 
contracts sought to be enforced re- 
sulted from an arrangement between 
plaintiff, and those who were in charge 
of an auction sale of defendant’s prop- 
erty, whereby the prices publicly bid 
were to be disregarded and other less 
prices privately agreed upon were to 
be inserted in the purchase contracts. 
Robenson v. Yann, 224 Ky. 56, 5 SW 
Cay2tl ee Where land js tobe 
sold at public auction and plaintiff 
enters into an arrangement to stifle 
the bidding, this is a fraud upon the 
vendor and plaintiff cannot have 
specific performance of the resulting 
agreement of the vendor to sell at a 
price less than could have been ob- 
tained had there been no suppressing 
of the bidding. Whitaker v. Bond, 63 
N. C. 290. (3) Plaintiff vendor’s em- 
ployment of puffers at an auction sale 
may cause specific performance to be 
denied as against a purchaser at 
such a sale. Jennings v. Hart, 10 N. 
S. 15. (4) Generally as to fraudu- 
lent conduct with regard to auction 
sales see Auctions and Auctioneers §§ 
31-34. 


[b] Fraud in reading contract to 
defendant.—(1) Where the agree- 
ment of the parties has been reduced 
to writing and defendant, being un- 


281 Pa. 


arrangements 


able to read the contract, relies upon 


plaintiff to read it to him correctly, 
but plaintiff in reading varies or omits 
terms of the writing so that as orally 
read the contract expresses the true 
agreement of the parties, whereas in 
fact it does not, and thereupon de- 
fendant is induced to sign the con- 
tract, such a fraud is practiced as will 
cause specific performance to be de- 
nied. McMillan v. Branan, 149 Ga. 
tole OL, oto oes var “Deusen” v 
Brown, 167 Mich. 49, 132 NW 472. 
(2) Denial of relief where written 
contract fails to express true agree- 
ment of parties see supra §§ 136-141. 


60. Cal.—Brandt v. Krogh, 14 Cal. 
A. 39, 111 P 275. 


Fla.—Dale v. Jennings, 90 Fla. 234, 
107 S 175; Busch v. Baker, 79 Fla. 
118, 83 S 704. 


Il]. Carver v. Van Arsdale, 312 Ill. 
220, 143 NE 579; Stephens v. Clark, 
305 Ill. 408, 187 NE 227; Keating v. 
Frint, 291 Ill. 423, 126 NE 136; Race 
v. Weston, 86 Ill. 91. 
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ance.®? 


Jowa.—Heitman v. Clancy, 167 
Towa 58, 148 NW 1011 [eit Cel]; 
Schneider y. Schneider, 125 Iowa 1, 98 
NW 159. 

Mass.—Shikes y. Gabelnick, 173 NE 
495. 

Pa.—Friend v. Lamb, 152 Pa. 529, 25 
A 577, 84 Ams 6725 “Brownie weeeat= 
cairn, 148 Pa. 387, 24 A 52, 33 AmSR 
834; Miller v. Fulmer, 25 Pa. Super. 

Tex.—Riggins v. Trickey, 46 Tex. 
Civ A 69) LOZ SWISS; 

Eng.—Clermont v. Tasburgh, 
& W. 112, 37 Reprint 318. 

Ont.—Wamsley v. Griffith, 10 Ont 
ents 


1 Jac. 


Statements as to different test 
fraud in specific performance 
cases.—(1) “Appellant invokes the 
test of whether the facts would en- 
title appellee to a rescission of the 
contract, but that is not the test, 
but the issue is, has appellant shown 
himself entitled to a specific perform- 
ance of the contract under the well- 
established rules of equity. Has ap- 
pellant shown a perfectly fair con- 
tract free from misrepresentation, 
fraud, or misapprehension, that does 
not evidence an unconscionable or 
hard bargain, and that is not in its 
performance oppressive upon appel- 
lee? Has he come doing equity at the 
same time that he is seeking equity, 
and has he come into court with clean 
hands?” Riggins v. Urickey, 46 Tex. 
Civ.g A. 569, STE O02 IS Wie OSs e "CeeeD 
am aware that a defence of fraud may 
be set up in a. specific performance 
case that might not perhaps go so far 
as would justify the setting aside or 
the rescinding of the contract.” Cam- 
eron, J..in Hannah y. Graham, 17 Man. 
baa, Dons Gao rt istenor ee ames: 
sential to establish fraud, imposition, 
or mistake with the same degree of 
certainty, in order to defeat a claim 
for specific performance, that is req- 
uisite, on these grounds, to defeat a 
recovery in an action at law on the 
instrument, or to authorize a court 
of equity to cancel the instrument and 
rescind the contract.” Race v. Wes- 
ton, 86 Ill. 91, 94. (4) “Misrepresenta- 
tion, or concealment, is not required 
to go to the extent of actionable fraud 
in order to justify a chancellor in his 
discretion in refusing to grant spe- 
cific performance of a contract in- 
duced thereby.” Busch v. Baker, 79 
Mla. 113, 117, 838 S 704, 705. 


Actions for fraud and deceit gen- 
erally see Fraud 26 C. J. p 1050. 


Fraud as a basis for cancellation or 
rescission, see Cancellation of Instru- 
ments §§ 24-34. 


61. Scott v. Habinck, 188 Iowa 155, 
174 NW 1. 


[a] Obtaining wife’s signature by 


Effect of fraud on part of defendant. 
plaintiff has been guilty of fraud in procuring the 
contract, he cannot entitle himself to specifie per- 
formance by setting up that defendant also has been 
guilty of fraud in the transaction;°* but to defeat 
specific performance defendant must rely on fraud 
of plaintiff and if defendant only has been guilty of 
fraud, there is no objection to granting the defraud- 
ed party specific performance, if he so desires.°° 


[§ 146 


not undertaken to rescind the contract immediately 
upon discovery of the fraud will not prevent the 
fraud from being set up to defeat specific perform- 


Where 


fraud.—Where a wife’s signature to 
a contract for the sale of land is nec- 
essary only that she might be re- 
quired to release her dower interest, 
and it is her husband who is really 
the contracting party and has title to 
the Iand, apparently the fact that the 
wife’s, signature was obtained by 
the fraud of the purchaser will not 
prevent him from obtaining specific 
performance against the husband. 
Scott v. Habinck, 188 Iowa 155, 174 
NW 1. 

62. U. S.—Clark v. Wheatley, 281 
Fed. 55. 


Iowa.—Scott v. Habinck, 188 Iowa 
155, 174 NW 1. 

Mass.—Brockton Olympia Realty 
Co. v. Lee, 266 Mass, 550, 165 NE. 873. 


Mich.—Raymond v. Spitzer, 164 
Mich. 482, 129 NW 711. 
Y.—Balheimer v. Reichardt, 55 


N. 
HowPr 414. 


[a] Election to proceed after dis- 
covery of misrepresentations.—The 
right to maintain a suit for specific 
enforcement of a contract of sale of 
oil leases is not defeated by the fact 
that complainant made misrepresen- 
tations in the sale, where the pur- 
chaser, after knowledge of such mis- 
representations in part, and without 
inquiry as to their extent, asks and 
obtains a modification of the contract 
on that ground. Clark vy. Wheatley, 
281 Fed. 55. 


[b] Knowledge by defendant of 
the fraud, at the time of doing the 
acts relied upon as a waiver, is es- 
sential. Taliaferro v. Boyd, 115 Ark. 
297, 171 SW 105; Moorhead vy. Ed- 
monds, 99 Kan. 343, 161 P 610. 


Waiver of fraud in obtaining con- 
pects generally see Contracts §§ 686— 


63. Newell-Murdoch Realty Co. v. 
Wickham, 183 Cal. 39, 190 P 359; Ba- 
eee Buermann, 103 N. J. Eq. 47, 142 


[a] Sole question is that ef waiv- 
er.—"‘The defendant is not, as already 
observed, asking rescission; he is re- 
sisting specific performance, and the 
question. is not whether he rescinded, 
but whether he waived the fraud and 
elected to be bound by the contract. 
The distinction is one of importance.” 
Baron v. Buermann, 103 N. J. Bq. 47 
142 A 248, 250. ; 


64. Heitman v. Clanc 167 low 
58, 148 NW 1011. ze oo 


_ la] Reasons.—‘“‘The court will not 
inquire, in a case of this kind, which 
is the more guilty and render a de- 
cree for the other because he is less 
so.” Heitman v. Clancy, 167 Iowa 
58, 66, 148 NW 1011. 


oes Jones v. Aronson, 45 Pa. Super. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Fraud of plaintifi’s assignor. 


void or only voidable.®* 


[§ 147] (2) Misrepresentations—(a) In General. 
As a general rule, if defendant has been induced 
to make the contract by reason of any material mis- 
representation on the part of plaintiff or his agent, 
specific performance will be denied, whether the 


66. Edelstein v. Sell, 269 Pa. 288. 
112 A 435; Perkins v. Lyons, 68 Wash. 
AOS; eT IS. 


_ [a] Reasons.—"This kind of relief 
is always a matter of grace and never 
of right.” Edelstein v. Sell, 269 Pa. 
288, 112 A 435. 


67. Edelstein v. Sell, 269 Pa. 288, 
112 A 435. 


68. U. S.—Grieson v. Winey, 240 
Fed. 691, 153 CCA 489; Engelstad v. 
Dufresne, 116 Fed. 582, 54 CCA 38; 
Davis v. Read, 37 Fed. 418; Thompson 
ee nee Zoe Cas No. 13,978, Pet: C. 

. 380. 


Colo.—Rinderle v. Morse, 27 Colo. 
A. 457, 150 P 245 [aff 64 Colo. 32, 169 
P 648]. 


Ill.—Schenck v. Ballou, 253 Ill. 415. 
97 NE 704,-AnnCas1913A 251; Cowan 
Ve Curran, 9216 10 598) 25 INE 322) 
Maltby v. Thews, 171 Ill. 264, 49 NE 
486 [aff 69 Ill. A. 30]; Kelly v. Ken- 
dall, 118 Ill. 650, 9 NE 261; 
Weston, 86 Ill. 91. 


Ind.—Louisville, etc., R. Co. v. Bo- 
den-Schatz-Bedford Stone Co., 141 
Ind. 251, 39 NE 703; Nichols v. Col- 
gan, 130 Ind. 341, 30 NE 301. 


Iowa.—Dunkelbarger  v. Brasted, 
212 NW 676; Crom v. Henderson, 188 
Towa 227, 175 NW 983; Heitman v. 
Clancy, 167 Iowa 58, 148 NW 1011 [cit 
Cyc]; Haack v. Scott, 124 NW 1068; 
Brown v. Smith, 89 NW 1097. 


Kan.—Moorhead vy. Edmonds, 99 


Kan. 3438, 161 P 610; Bird v. Logan, 
35 Kan. 228, 10 P 564. 


Ky.—Warfield v. Erdman, 43 SW 
708, 19 Kyl 1559; Barnett v. McCar- 
ty, 6 SW 153, 9 KyL 6388. 


La.—Leopold Weil Bldg., etc., 
v. Heiman, 167 La. 67, 118 S 694. 

Md.—Crane vy. Judik, 86 Md. 63, 38 
A129. Voi 

Mich.—Hicks v. Turck, 86 Mich. 214, 
49 NW 44. 

Mo.—Hargis v. Smith, 178 SW 72; 
Siess v. Anderson, 159 Mo. A. 656, 
139 SW 1178. 

Nebr.—Stanton  v. 
Nebr. 36, 118 NW 1092. 

N. H.—Rogers v. Mitchell, 41 N. H. 
154. 


Co. 


83 


Driffkorn, 


N. J.—Baron v. Buermann, 103 N. 
J. Eq. 47, 142 A 248; Muller v. Weiss, 
OAMN Je Gs 320, 109A 850 fant 91 
Nias oq. 12957108 A 7638); Neptune 
Fisheries Co. v. Cape May Real Est. 
Go), 89 N:-J. Eq. 552,105 A 212; King 
v. Spaeth, 50 N. J. Eq. 378, 25 A 257. 


N. Y.—Lennon v. Stiles, 4 NYS 487, 
2 Silv. Sup. 145 [aff 53 Hun 630, 2 
Silv. Sup. 145, 5 NYS 870]. 


Oh.—Fuller vy. Perkins, 7 Oh. 196. 


Pa.—Brown v. Pitcairn, 148 Pa. 387, 
24 A 52, 33 AmSR 834; Orne v. Kit- 
tanning Coal Co., 114 Pa. 172, 6 A 
858; Holmes’ App., 77 Pa. 50; Hanna 
v. Phillips, 1 Grant 253; Fisher v. 


It has been held 
that specific performance may be denied an execu- 
tory contract because of fraud, even though plain- 
tiff is but an assignee of the contract, in no way 
associated with the fraud,** and this irrespective of 
whether the fraud was such as to render the contract 
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truth.®® 
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misrepresentation was willful and intended,*’ or 
made innocently or 


with an honest behef in its 


Parol fraudulent representations, inducing 
defendant to enter into the contract, may be con- 
sidered and made the basis for denying specific per- 
formance, even though the contract expressly pro- 


vides that all the terms and representations made 


Worrall, 5 Watts & S. 478; 
Findlay Co., 38 Pa. Co. 46. 


SO olleve sve Ane sc pea lan som ©: 
349, 19 SE 646. 


AR v. Smith, 2 Coldw. 
Oo . 


Rice v. 


Va.—Ratliff v. Vandikes, 89 Va. 307, 
15 SE 864. 


Wash.—Chapman v. Hill, 77 Wash. 
475, 137 P 1041. 


W. Va.—Cleavenger v. Sturm, 59 W. 
Va. 658, 53 SH 598. 

Wis.—Wells v. Millet, 23 Wis. 64; 
Kelley v. Sheldon, 8 Wis. 258. 

Eng.—Redgrove v. Hurd, 20 Ch. D. 
1; Clermont v. Tasburgh, 1 Jac. & W. 
2S CeCe DIT) io Omen ELLOS ae ve 
Samels, 2 Johns. & H. 460, 70 Reprint 
1139; Archer v. Stone, 78 L. T. Rep. 
N. S. 34. 


Man.—Good v. Bescoby, 23 Man. 
603; Johnston v. Dowsett, 23 Man. 


Race v.: 492 


Ont.—Colonization Co. v. Fairfield, 
16 Ont. 544;. Page v. Clark, 31 Ont. 
L. 94, 6 OntWN 61, 5 OntWN 143, 25 
OntWR 82; Beckman v. Wallace, 29 
Ont. L. 96; Walmsley v. Griffith, 10 
OntyeAmeoe ic 


[a] UWnder California Civ. Code § 
3391 (3), requiring specific perform- 
ance to be denied if defendant’s as- 
sent was obtained by misrepresenta- 
tion, concealment, circumvention, or 
unfair practices, of any party to 
whom performance would become due 
under the contract, specific perform- 
ance has been refused because of: 
(1) Plaintiff's misrepresentations as 
to vaiue and amount of encumbrances 
on property to be conveyed by him. 
Cornblith v. Valentine (Cal.) 294 P 
1065. (2) Misrepresentations of 
plaintiff's assignor as to net incomes 
received from property to be trans- 
ferred to defendant. Royal Realty 
Co. v. Harvey Inv. Co., 95 Cal. A. 352, 
PAUP NEM HYD 


{b] In North Dakota, under Comp. 
L. (1913) § 7198 denying specific 
performance to contracts obtained by 
misrepresentations, concealment, or 
unfair practices, specific performance 
was refused to an option contract 
obtained from defendant by plaintiff's 
misrepresenting that it was only an 
agreement to list the property for 


sale. Streeter v. Archer, 46 N. D. 251, 
176 NW 826. 

69. Ark.—Robinson v. Florence 
Sanitarium, 149 Ark. 355, 232 SW 
590; Taliaferro v. Boyd, 115 Ark. 
297, 171 SW 105. 

Ill.— Wisherd v. Bollinger, 293 Ill. 


357, 127 NE 657. 


Towa.—New York Brokerage Co. v. 
Wharton, 143 Iowa 61, 119 NW 969; 
Flynn v. Finch, 137 Iowa 378, 114 NW 
1058. 


Ky.—Brock v. Tennis Coal Co., 101 
Sw 300, 30 KyL 1370; Brock v. Ten- 


prior to, or at the time of, the making of the con- 
tract are embraced therein.?° 


[§ 148] (b) What Constitutes. 
to defeat specific performance, must, of course, be 
untrue ;*! but if false when made, it is apparently 


A representation, 


Md.—Ginther v. Townsend, 114 Md, 
122, 78 A 908. ‘ 


Mass.—Boynton v. Hazleboom, 14 
Allen 107, 92 AmD 738. But see Pow- 
ers v. Mayo, 97 Mass. 180 (where 
plaintiff innocently misstated the val- 
ue of stock to be traded for defend- 
ant’s property and specific perform- 
ance was granted). 


Mo.—Isaacs v. Skrainka, 95 Mo. 517, 
8 SW 427. 


Nebr.—Bentley v. Space, 100 Nebr. 
486, 160 NW 887. 

N. J.—Bowker v. Cunningham, 78 
N. J. Eg. 458% 979" Al -608398 Hesst ve 
Hyannis, "(Chr) 15 eAr So: 

N. Y.—tLynch v. Bischoff, 15 Abb 
Pr 357 note; Best v. Stow, 2 Sandf. 
Ch. 298. 


Pa.—Allen v. Kirk, 219 Pa. 574, 69 


A 50; Fisher v. Worrall, 5 Watts & 

S. 47 ; 
S. C.—Barksdale v. Payne, 12 S. C. 

Eq. 174. : 
Tex.—Riggins v. Trickey, 46 Tex. 


Civ. A. 569, 102 SW 918. 


Eng.—Lamare v. Dixon, L. R. 6 H.° 
L. 414; In re Banister, £2 Ch. Dy i3r; 
Higgins v. Samels, 2 Johns. & H. 460, 
70 Reprint 1139; Wall v. Stubbs, 1 
Madd. 80, 56 Reprint 31. 


B. C.—Kidd v. Nelson, 18 B. C. 217. 
ans B.—Floyd v. Hanson, 43 N. B. 
9. 


[a] Misstatement as to quantity 
of land.—Specific performance of a 
contract for the sale of land will not 
be decreed at the instance of the ven- 
dor, where he has misled the vendee 
as to the quantity to be conveyed, 
even though he acted innocently in 
so doing. Bentley v. Space, 100 
Nebr. 486, 160 NW 887. 

Cross references: 

Cancellation or rescission because of 
innocent misrepresentation see 
Cancellation of Instruments § 23. 

Mistake of defendant innocently in- 
duced by plaintiff see supra § 143. 

Nonfraudulent misrepresentation as 
affecting contract at law see Con- 
tracts § 272. 

Specific performance, with abatement 
in price where misrepresentation 
is innocent see supra § 56. 


70. Florimond Realty Co. v. Waye, 
(Mass.) 167 NE 635, 637. 


“The court deals with a petition 
for specific performance on general 
principles of equity and without con- 
straint by narrowing contractual 
terms.” Florimond Realty. Co. v. 
Waye, supra. 


71. %Ill—Warren v. Daniels, 72 Ill. 
272. 


Md.—Stull v. Hurtt, 9 Gill 446. 


N. J.—Hallinger v. Zimmerman, 58 
Ne dad. Ba. 217, 42 A726 [afi 59°N. J. 


nis Coal Co., 97 SW 46, 29 KyL 1283.| Hq. 644, 44 A 1100]. 
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immaterial that subsequent events render it true.” 
According to some authorities the representation 
usually must be a positive one as to a past or exist- 
ing fact;7°> not a mere expression of opinion,’* or 
prediction or promise as to future events. 
heen said, however, that the strict legal rule requir- 
ing the representation to be a positive affirmation 


Ww. Broyles v. Bee, 18 W. Va. 


514, 
Alta.—Babcock v. Canadian Pac. R. 
Co., 9 Alta. L. 270. 


[a] Truthful statement as to ex- 
istence of erroneous statement of an- 
other.—Specific performance will not 
be denied to a contract for the sale of 
land in gross where the vendor made 
no representation as to the amount 
of land, but instead said that he did 
not know the quantity although he 
had heard his brother say that an 
old plat called for so many acres, if 
it is true that the brother made the 
statement represented, even though 
the land doesn’t contain the number 


Va. 


of acres indicated by the brother’s 
statement. Stull v. Hurtt, 9 Gill 
(Md.) 446. 

72. Leopold Weil Bldg., etc., Co. 


v. Heiman, 167 La. 67, 118 S 694. But 
see Goddard v. Jeffreys, 51 L. J. Ch. 57 
(where the rents being received from 
the property were not as represented 
at the time but before the day for 
performance arrived plaintiff raised 


the rents so to be as represented and 


specific performance was granted be- 
cause defendant had suffered no prej- 
udice). 


[a] MTllustration.—Where plaintiff, 
seeking to sell property which was 
Suitable only for negro inhabitants, 
represented that it was in a negro 
neighborhood, whereas in truth it was 
located in a white neighborhood by 
an ordinance segregating the resi- 
dences of white and colored persons, 
and which had been sustained by the 
supreme court of the state, the fact 
that the ordinance was later declared 
unconstitutional by the Supreme 
Court of the United States did not 
entitle plaintiff to specific perform- 
ance. Leopold Weil Bldg., etc., Co. 
v. Heiman, 167 La. 67, 118 S 694. 


False representations subsequently 
becoming true as voiding contracts 
see Contracts § 302. 


73. Wolleson v. Coburn, 63 Cal. A. 
315, 218 P 479; Bartley v. Big Branch 
Coal Co., 160 Ky. 123, 169 SW 601; 
Phyfe v. Cohen, 74 Misc. 269, 131 NYS 
620 [aff 153 App. Div. 899, 138 NYS 
1137]; Trower v. Newcome, 3 Meriv. 
704, 36 Reprint 270; Scott v. Hanson, 
LeSim. L3ee2  bneCh 13) o7eiveprine 
483 [aff 1 Russ. & M. 128, 5 EngCh 
128, 39 Reprint 49]. 


[a] Statements held too vague and 
indefinite to defeat specific perform- 
ance. Trower v. Newcome, 3 Meriv. 
704, 36 Reprint 270; Scott v. Hanson, 
1 Sim. 13, 2 EngCh 13, 57 Reprint 483 
[aff 1 Russ. & M. 128, 5 EngCh 128, 
39 Reprint 49]. 


74. Bear v. Fletcher, 252 Ill. 206, 
96 NE 997; Zemple v. Hughes, 235 Ill. 
424, 85 NE 641; Flynn v. Finch, 137 
Iowa 378, 114 NW 1058; Muller v. 
Weiss, 91 N. J. Eq. 321, 109 A 357 [aff 
91 N. J. Eq. 29, 108 A 768]; Hallinger 
v. Zimmerman, 58 N. J. Eq. 217, 220, 
42 A 726 [aff 59 N. J. Eq. 644, 44 A 
1100]; McRae v. Froom, 17 Grant 
Ch, (Ont.)' 357 


[a] Statements as to value and 
matters affecting value-—(1) An 
owner may praise his property, and 
a mere expression of opinion as to 


— 
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It has 


its value will not ordinarily amount 
to such fraud as will defeat specific 


performance. Bear y. Fletcher, 252 
TL. aeZ:0165; e916 SONG 9 Okra Zempel_ v. 
Hughes, 235 Ill. 424, 85 NE 641; 


Flynn vy. Finch, 137 Iowa 378, 114 NW 
1058; Hallinger v. Zimmerman, 58 N. 
J: Bq. 2197, 42 A 26. fatl 59 eN. Jods. 
644, 44 A 1100]; McRae v. Froom, 17 
Grant Ch. (Ont.) 357. But see Wall 
v. Stubbs, 1 Madd. 80, 56 Reprint 31 
(holding a representation that an es- 
tate was worth £5,000 more than its 
true value is such a misrepresentation 
as will defeat specific performance). 
(2) Misrepresentations as to the 
value of property, in order to induce 
defendant to enter the contract, are 
such misrepresentations as will cause 
specific performance to be denied, 
where plaintiff assumes to have spe- 
cial knowledge of the value of the 
property, and defendant trusts en- 
tirely to his good faith. Merritt v. 
Wassenich, 49 Fed. 785; Riggins v. 
Trickey, 46 Tex. Civ. A. 569, 102 SW 
918. (8) Referring defendant to 
statements of value made by a third 
person, as if they were distinterested 
comments, when in fact such state- 
ments were instigated by plaintiff, 
is such fraud as will cause specific 
performance to be denied. Smith v. 
Shepherd, 36 Iowa 253. (4) A mis- 
representation as to any fact mate- 
rially affecting the use or value of 
property will defeat specific perform- 
ance. Wisherd v. Bollinger, 293 Ill. 
357, 127 NE 657 (rent or income re- 
ceived from. property); Race v. Wes- 
ton, 86 Ill. 91 (cost of property); 
Plummer v. Keppler, 26 N. J. Eq. 481 
(cost of property); Johnston v. Dow- 
sett, 23 Man. 492 (income). 


Expressions of opinion as action- 
able fraud see Fraud §§ 20-24. 


Representations of opinion as fraud 
which will relieve from contracts 
generally see Contracts § 284. 


75. Cal.—Wolleson v. Coburn, 63 
Cald Awd 55-218. RP 2792 


Ky.—Bartley v. Big Branch Coal 
Co., 160 Ky. 1238, 169 SW 601. 


Mass.—Western R. Corp. v. Bab- 
cock, 6 Metc. 346. 


N. Y.—Phyfe v. Cohen, 74 Misc. 269, 
131 NYS 620 [aff 153 App. Div. 899, 
L38aNws Lisi: 


Sask.—McCallum v. Hart, 1 Sask. 
L. 482. 


But see Guerin v. Hefferman, [1925] 
1 Ir. 57 (where the representation 
of plaintiff that defendant would be 
able to take peaceable possession free 
from molestation by plaintiff's family 
was a material element inducing de- 
fendant to ‘enter into the contract 
specific performance was denied when 
plaintiff's representation turned out 
to be false and the members of the 
Sere made threats against defend- 
ant). 


[a] Ilustration.—Representations 
by plaintiff's agent in negotiating a 
contract for the sale of an apartment 
house that the building could be so 
altered that a larger income could be 
obtained are mere statements of opin- 
ion as to future matters and are not 
such statements of fact as will cause 
specific performance to be denied. 


tation is set up to defeat specific performance; 
and specific performance has been denied because 
of misrepresentations as to the purpose for which 
property is going to be used," as well as misrepre- 
sentations as to the legal effect or meaning of a 
term in the contract.7® Moreover, an attempt to 
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of a fact is not fully applicable where misrepresen- 


+76) 


Phyfe v. Cohen, 74 Misc. 269, 131 NYS 
620 [aff 153 App. Div. 899, 138 NYS 
1137]. 

[b] Misrepresentation as to plain- 
tiff’s intention, or a promise made 
with no intention of performing it, 
may be a misrepresentation of fact. 
Rudisill v. Whitener, 146 NC 403, 59 
SE 995, 15 LRANS 81. 


Misrepresentation of state of mind 
or intention as misrepresentation of 
fact see Fraud § 26. 


Fredictions and promises as action- 
able fraud see Fraud § 25. 


76. Bowker v. Cunningham, 78 N. 
J. Hg. 458, 79 A 608. 


[a] Reasons.—‘It is urged in be- 
half of complainant that a statement, 
to amount to a misrepresentation, 
must be the positive affirmation of an 
existing fact, and not the mere ex- 
pression of an opinion, or a promise 
or statement of intention or expecta- 
tion, or other statement as to the fu- 
ture. That is undoubtedly the rule 
as applied to certain forms of relief; 
but the application of that doctrine to 
the defense of a suit or specific per- 
formance would be clearly destruc- 
tive of the very equitable principles 
already referred to, for these prin- 
ciples impel a court of equity to deny 
this extraordinary form of relief to 
a suitor whose position as a contract- 
ing party has been attained only by 
reason of a misunderstanding on the 
part of his adversary which has been 
created or induced by his misconduct. 
The rule in this class of cases enters 
the domain of ethics, and, when so 
considered, must necessarily be ap- 
plied alike to all material misrepre- 
sentations of a complainant which 
have been operative to deceive a de- 
fendant and which have in that man- 
ner induced such defendant to enter 
into the contract. The decree deny- 
ing relief does not operate upon the 
contract or determine it fraudulent 
or void. It is merely a determina- 
tion that under the circumstances of 
the case it is not in furtherance of 
substantial justice to extend the ex- 
traordinary powers of the court to 
complainant’s aid. In this view it 
seems to me that a representation 
touching the use which a purchaser 
of a part of a lot of land is to make 
of the part purchased, if material 
and false and operative to induce the 
seller to contract to sell when he 
would not otherwise have contracted, 
must deny to such purchaser the equi- 
table relief to be found in a decree 
for specific performance.” Bowker v. 
Mies ahs 78-N. J. Eq. 458, 79 A 


77. Gibb v. Mintline, 175 Mich. 
626, 141 NW 538; Bowker v. Cunning- 
ham, 78 N. J. Eq. 458, 79 A 608; 
Brown vy. Pitcairn, 148 Pa 38; can 
52, 33 AmSR 834; Miller v. Fulmer, 
25 Pa. Super. 106. Compare Lucas v. 
Long, 125 Mee 94 A 12 (where the 
misrepresentation as to purpos ' 
held to be immaterial). abe aie a 


Bayne v. Cinak, 320 Ill. 23, 150 
NE 344. But see Wuesthoff v. Sey- 
mour, 22 N. J. Eq. 66 (holding that 
a misrepresentation as to legal rights 
not being a misrepresentation of fact 
will not defeat specific performance). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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induce a person of weak mentality to rely upon rep- 
resentations as to value and future events, as state- 
ments of fact, may constitute such fraud as will 
cause specific performance to be denied.79 


[§ 149] (c) Reliance on Representations—aa. 
Necessity of Reliance. Ordinarily specifie perform- 
ance will not be denied simply because plaintiff has 
made a misrepresentation if, instead of relying on 
it, defendant has assumed to act on his own judg- 
ment or information;’°® although, as previously 
shown, if plaintiff has willfully and fraudulently 
sought to mislead defendant, specifie performance 
may be refused because of unfair and inequitable 
conduct in obtaining the contract regardless of 
whether the defendant has relied on the misrepre- 
sentation.®1 


[§ 150] bb. Right To Rely on Representations.*®2 
A few cases, applying the doctrine of caveat emp- 
tor,** have held that reliance on a material misrep- 
resentation will not defeat specific performance 
where the representation is as to a matter concerning 
property, the truth of which defendant could and 
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the doctrine of caveat emptor does not apply as 
strictly in suits in equity for specifie performance 
as in other types of actions;*® and if a fraudulent 
misrepresentation has in fact been relied on, specific 
performance will generally be denied, even though 
there existed and were accessible to defendant the 
means and opportunity of detecting the truth by an 
exercise of ordinary prudence,’* or although de- 
fendant has gone so far as to make a partial investi- 
gation but without discovering the truth.87 There 
can, of course, be no valid claim that defendant has 
been negligent in failing to discover the fraud where 
he has not available any ready means of ascertain- 
ing the truth.88 


Representations made to induce action by third 
persons. Defendant has no right to accept and re- 
ly upon a misrepresentation made by plaintiff to 
induce another person to act in a totally different 
transaction,*® and the fact that defendant has re- 
hed upon such a representation will not cause spe- 
cific performance to be refused, if plaintiff has 
made no representation to induce defendant to en- 


should have discovered by the exercise of ordinary 
Other cases, however, have said that 


prudenee.*# 


[a] Tlustration.—Where plaintiff 
in attempting to procure defendant’s 
Signature to a lease was asked the 
meaning of the word ‘option,’ which 
appeared in the lease, and plaintiff 
knowing its true meaning replied that 
it was merely a matter of form and 
meant that in case defendant hap- 
pened to want to sell it would give 
plaintiff the first choice to buy, spe- 
cific performance was denied plaintiff 
upon his later claiming to have an 
absolute right to buy the property 
because of his exercise of the op- 
tion in the lease. Bayne v. Cinak, 
320 Ill. 23, 150 NE 344. 

Misrepresentation of legal effect as 
defense to action at law see Con- 
tracts, § 286. 


Mistakes and misapprehensions as 
to legal effect of contract see supra 
§ 138. 


79. Boyle v. Geling, 206 Iowa 1208, 

218 NW 506. t 
so. U. S.—MclIver v. 

Wheat. 53, 4 L. ed. 332. 

Ala.—Homan v. Stewart, 103 Ala. 
644, 16 S 35. 

Ark.—Lange v. Mayo, 173 Ark. 583, 
294 SW 12. 

Del.—Clough v. Cook, 87 A 1017. 

Tll.—Zempel v. Hughes, 235 Ill. 424, 
85 NE 641; Jobbins v. Gray, 34 Ill. 
A. 208. 

Md.—Rogers v. Dorrance, 140 Md. 
419, 117 A 564, 32 ALR 573; Cityco 
Realty Co. v. Friedenwald, 130 Mad. 
329, 100 A 374. 

Mass.—Brockton Olympia Realty 
Co. v. Lee, 266 Mass. 550, 165 NE 878. 

Mich.—Hull v. Hostettler, 224 Mich. 
365, 194 NW 996. 

Pa.—Phipps v. Buckman, 
401. 


Kyger, 3 


30 Pa. 


W. Va.—Crotty v. Effler, 60 W. Va. 
258, 54 SE 345. 

Eng.—Clapham v. Shillito, 7 Beav. 
146, 29 Eng. Ch. 146, 49 Reprint 1019; 
Clarke v. Mackintosh, 4 Giffard 134, 
66 Reprint 651; Cook v. Waugh, 2 
Giffard 201, 66 Reprint 85; Dyer v. 
Hargrave, 10 Ves. Jr. 505, 32 Reprint 
941. 

Ont.—Crooks v. Davis, 6 Grant Ch. 


317. 


[a] Inadequacy of consideration 
as showing reliance.—Where there 
have been misrepresentations as to 
the character’ of property to be sold 
to defendant, and it is shown that 
defendant has agreed to pay con- 
siderably more than the property is 
worth, the inadequacy of considera- 
tion may of itself be considered as 
evidence of defendant’s reliance on 
the plaintiff's misrepresentations. 
Hargis v. Smith, 178 SW 72. 


[b] No reliance where defendant 
is assignee taking with knowledge 
of misrepresentation.—Although a 
lease containing an option of renew- 
al is obtained from the original own- 
er by misrepresentations of plaintiff, 
plaintiff may nevertheless specifical- 
ly enforce the option against a sub- 
sequent purchaser of the property 
who purchases with knowledge of the 
misrepresentations and hence does 
not rely upon them. Clough v. Cook, 
10 Del. Ch. 175, 87 A 1017. 


{c] Puffing recognized and dis- 
counted.—Where both parties to a 
contract for the exchange of real es- 
tate puff somewhat as to the values 
of their respective properties, but nei- 
ther party is deceived thereby, spe- 
cific performance will not be denied 
on the ground of fraudulent misrep- 
resentations. Hull v. Hostettler, 224 
Mich. 365, 194 NW 996. 

81. See supra § 127. 

82. Right to rely on representa- 
tions generally see Contracts §§ 300, 
301. 

83. Doctrine of caveat emptor see 
Vendor and Purchaser [39 Cye 1278]. 


84 Bowles v. Round, 5 Ves. Jr. 
508, 31 Reprint 707; Hannah v. Gra- 
ham, 17 Man. 532; Crooks v. Davis, 
6 Grant Ch. (Ont.) 317. 


85. Brandt v. Krogh, 14 Cal. A. 
89, 111 P 275; Stephens v. Clark, 305 
T1408, 137 NE-227;. Baron Vv. Buer= 
mann, 103 N. J. Eq. 47, 142 A 248. 


[a] Reasons.—‘‘Where a _ misrep- 
resentation is deceitfully made, as in 


this case, the maxim. of unclean 
hands, not caveat emptor, rules the 
suit. Equity does not lend itself 


to accomplish fraud, and a showing 


ter into the contract involved.? \ 


by the wrongdoer that his hoodwinked 
victim was careless is no induce- 
ment. Where the representation, in- 
nocently made, is a harmful misrep- 
resentation, the applicability of the 
doctrine of caveat emptor depends 
upon whether the injured party is 
seeking relief or is simply resisting 
the effort of the wrongdoer to im- 
pose upon him.” Baron v. Buer- 
mann, 103 N. J. Eq. 47, 142 A. 248, 249. 


86. U. S—tLeicester Piano Co. v. 
Front Royal, etc., Imp. Co., 55 Fed. 
190, .5 CCA’ 60. 


Cal.—Brandt v. Krogh, 14 Cal. A. 
395 thse Peoio. 


Ill.—Stephens v. Clark, 305 Ill. 408, 
re NE 227; Race v. Weston, 86 Iil. 
Oil. 

Mo.—Isaacs v. Strainka, 95 Mo. 517, 
8 SW 427. 


N. J.—Baron v. Buermann, 103 N. 
J. Eq. 47, 142 A 248; Miller v. Chet- 
wood, 2 N. J. Eq. 199. 


W. Va.—Cleavenger v. Sturm, 59 
W.Va 658, Do SMO o ss 


Man.—Johnston  v. 
Man. 492. 


[a] Quitclaim deed does not pre- 
clude reliance on representation as to 
encumbrances.—Although land is to 
be sold by quitclaim deed, a vendor 
of property cannot entitle himself to 
specific performance by’ asserting 
that the purchaser did not rely on 
misrepresentations as to the exist- 
ence of encumbrances on the prop- 
erty. Isaacs v. Strainka, 95 Mo, 517, 
8 SW 427. 

87. Smith v. Land, etc., Corp., 28 


Ch. D. 7; Redgrave v. Hurd, 20 Ch. 
D. 1; Stevenson v. McHenry, 16 Ont. 
139° 


Dowsett, 23 


8s. O’Connor v. Lighthizer, 34 


Wash, 152, 75 P 643. 


89. McCane v. Wokoun, 
1010, 179 NW 332. 


90. McCane v. Wokoun, 189 ilowa 
1010, 179 NW 332. 


[a] Tllustration.—Where defend- 
ant, while acting as the agent of an- 
other who was to make a loan to be 
secured by plaintiff’s land, is misled 
by plaintiff as to the boundaries of the 
land in order to procure the loan, and 


189 Iowa 
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[§ 151] (d) Materiality and Prejudice.°' In gen- 
eral, specific performance will not be denied because 
of a false representation if it does not relate to a 
material matter,2? or has not in some way operated 
This prejudice need not 
consist of pecuniary or monetary damage;’* it be- 
ing regarded as sufficient that defendant has been 
deceived into making a contract that he would not 
have entered into had the truth been known,°°® and 
where this result has been accomplished by the mis- 
representation, it has even been considered immate- 
rial that defendant will be pecuniarily benefited.?® 
It is stated in a few cases that if the misrepresenta- 
tion is fraudulent, only slight prejudice is sufficient 
to cause specific performance to be denied. 

Representations as to identity of person contract- 
Where defendant has been 
deceived as to the person with whom he is contract- 


to defendant’s prejudice.?? 


ing with defendant.’ 


subsequently the agent in a totally 
disconnected transaction contracts to 
purchase the land, the owner is en- 
titled to specific performance against 
defendant, despite the previous mis- 
representations, since no one has a 
right to accept and rely upon misrep- 
resentations except those to influence 
whose action they were made. Mc- 
Cane v. Wokoun, 189 Iowa 1010, 179 
NW 3282. 

91. Necessity of damage to be able 
to avoid contract because of false 
representations see Contracts § 302. 


92. Colo. Wilson v. McLaughlin, 
Mik COLO. 465589, Pat ao. 


Ind.—Meyer v. Yesser, 32 Ind. 294. 


Md.—Lucas v. Long, 125 Md. 420, 
94 A 12. 

N/ J.—Scott v. Shiner, 27 N. J. Eq. 
185; Wuesthoff v. Seymour, 22 N. J. 
Hq. 66. 


Wash.—Fitzsimmons v. Fitzsim- 
mons, 116 Wash. 635, 200 P 305. 


Man.—Dart v. Rogers, 21 Man. 721. 


[a] Misrepresentations as te acre- 
age held material.—(i) That there 
were twenty-one acres in a tract of 
Jand when in truth there were only 
twenty. Flynn v. Finch, 137 Iowa 
378, 114 NW 1058. (2) That fenced 
property contained one and one-half 
acres belonging to plaintiff when in 
truth one-seventh of an acre did not 
belong to him. Taliaferro v. Boyd, 
115 Ark. 297, 171 SW 105. 


[b] Representation material al- 
though not relating to subject matter 
of contract.— Where an irresponsible 
real estate broker, with whom plain- 
tiff had listed his property for sale, 
induced the reluctant defendant to 
enter into a contract for purchase of 
the property by falsely representing 
that he, the broker, was _ financially 
responsible and if desired would at 


any time within a year relieve de- 
fendant of the contract and refund 
the money paid with interest, spe- 


cific performance was denied plain- 
tiff. Grieson v..Winey, 240 Fed. 691, 
1538 CCA 489. 

93. Cal—Morrison vy. 
Cal. 381. 


Ind.—Meyer v. Yesser, 32 Ind. 294. 


Mad.—Lucas v. Long, 125 Md. 420, 
94 A 12. 


N. J.—Scott v. Shiner, 27 N. J. Ha. 
185; Wuesthoff v. Seymour, 22 N. J. 
Eq. 66. i 


Pa.—Evans v. Fox, 8 Pa. Dist. 383, 


Lods, 39 
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same terms.” 


22) Rar Compe. 

Eng.—Goddard v. Jeffreys, 51 L. J. 
Che vb 450iiar Tepe cNe soe oleae) 
Wkly. Rep. 269; Fellowes v. Gwydyr, 
1 Russ. & M. 83, 5 Eng, Ch. 83, 39 
Reprint. 32. 


Sask.—McCallum y. 
Li 432; 


[a] Mere mortgages than repre- 
sented but no more in amount.— 
Where plaintiff represented that his 
property was encumbered by two 
mortgages aggregating a certain sum, 
but the truth was that there were 
five mortgages, although aggregating 
only the sum represented for the two, 
specific performance was granted, the 
variance being regarded as nonpreju- 
dicial to defendant. Evans v. Fox, 
Se Par Disteis Ss, evel a. COO ots 


Hart, 1 Sask. 


94. Kelly .v. Central’ Pae: RR. “Co:; 
TAI Call Sols LEME: 3865 non Amis: wei 
Mitchell v. King, 77 Ill. 462; Siess 


v. Anderson, 159 Mo. A. 656, 139 SW 
1178; Bowker v. Cunningham, 78 N. 
J. Eq. 458, 79 A 608. 


95. Kelly wv. Central” Pac. Rk: (Co:, 
(4 Cal. 557, 16 2 386, 5 Ams 470; 
Mitchell v. King, 77 Ills 462; Siess v. 
Anderson, 159 Mo. A. 656, 139 SW 
1178; Bowker v. Cunningham, 78 N. 
J. Hq. 458, 79 A 608. 


[a] TIllustration.—Where defend- 
ant has absolutely refused, and does 
not wish, to sell to plaintiff but by 
fraudulent representations as to who 
the real purchaser is is induced to 
sign a contract to sell to one acting 
as a straw man for plaintiff, specific 
performance will be refused although 
defendant would receive the precise 
price that was wanted for the prop- 
erty had the purchaser been as rep- 
resented. Siess v. Anderson, 159 Mo. 
A. 656, 139 SW 1178. 


86. Bowker v. Cunningham, 78 N. 
J. Eq. 458, 79 A 608. 


[a] Ilbustration.—Where defend- 
ant did not wish to sell for anything 
but residence purposes and she was 
induced to enter into the contract 
by plaintiff's misrepresentations as to 
his purpose, which was in truth to 
erect a store, specific performance 
was denied the court saying: ‘De- 
fendant seriously objects to a store 
being erected adjacent to her resi- 
dence and entered into the agreement 
in question in the full belief, induced 
by complainant, that he would erect 
a residence, and not a store, on the 
property which she agreed to sell 
him. ...tI1 think it ... immaterial 
whether the building will enhance 


[§ 151 


ing, as by plaintiff representing that he is an agent 
or principal, when he is not, or by plaintiff's agent 
representing that not plaintiff but another is the 
real principal, several cases have denied specific per- 
formanee irrespective of any showing that defend- 
ant would not have made the contract had the truth 
while others have granted specific 
performance, despite such a representation, where it 
did not appear that defendant would not have made 
the same contract, even had he been fully aware of 
the identity of the person with whom he was con- 
It seems to be well settled, however, that 
specific performance will be denied if the identity 
or personality of the other party is so material a 
consideration to defendant that without the misrep- 
resentation being made defendant would not have 
entered into the contract at all, or at least on the 


values in that neighborhood; for the 
fact remains that defendant does not 
desire a store for the sale of vege- 
tables adjacent to her residence, and 
contracted to sell only in the belief 
induced by complainant’s statements 
that the adjacent building to be 
erected by him would be a residence 
and not a store building.” Bowker v. 


Cunningham, 78 N. J. -Eq. 458, 461, 
79 A 608. 
97. Cleavenger v. Sturm, 59 W. Va. 


658, 53 SE 593; Cadman v. Horner, 
18 Ves. Jr. 10, 11 Rev. Rep. 135, 34 
Reprint 221. 


Denial of specific performance be- 
cause of fraudulent representations 
amounting to unfairness although de- 
fendant has not been damaged see 
supra § 127. 


98. Rights of undisclosed princi- 
pal on contracts made by agent see 
Agency §§ 555-562. 


99. New York Brokerage Co. v. 
Wharton, 143 Iowa 61, 119 NW 969; 
Ellsworth v. Randall, 78 Iowa 141, 
42 NW 629, 16 AmSR 425. 


Concealed agency see infra § 154. 


ie” Seotte.v. (Shiner ian. Sissies 
185; Fellowes v. Gwydyr, 1 Russ. & 
M. 83, 5 Eng. Ch. 83, 39 Reprint 32; 
Nash v.. Dix, 78. DT. RepsN. Si1445s 
Dart v Rogers, 21 Man. 721. 


2. ill—Cowan v. Curran, 21/6 “Ul. 
DIS, 1D INE S220 


Mo.—Siess v. Anderson, 159 Mo. A. 
656, 139 SW 1178. 


Wash.—Cohn y. Knabb, 105 Wash. 
SOO Mle LOA. 


Eng.—Archer v. Stone, 78 L. T. Rep. 
N. S. 34; Phillips v. Bucks, 1 Vern. 
Ch. 227, 23 Reprint 432) 


Can.—Henderson v..Thompson, 41 
Can. 8. C. 445. 


Man.—Good vy. 
603. 


Ont.—Page v, Clark, 31 Ont. L. 94, 
6 OntWN 61, 5 OntWN 143, 25 Ont 
WR. 82. 


[a] Misrepresentation where de- 
fendant does not wish to contract 
with plaintiff.—(1) Where an owner 
of property absolutely refuses to sell 
to another because of objection to the 
purposes for which he wishes to use 
it, and thereupon that other procures 
plaintiff to act as a straw man and 
obtain a contract for the property, 
and plaintiff, by misrepresentations 
as to purpose and the person for 
whom the property is being pur- 
chased, obtains a contract from de- 

eee 


Bescoby, 23 Man. 


Por later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 152-153] 


[§.152] (e) Representations Made by Third Per- 
Specific performance will be refused because 


sons.* 
of false representations made by 


where that person is the agent of plaintiff;+ the 
agent of both plaintiff and defendant;® or even the 
agent of defendant alone, if the misrepresentations 
have been induced or encouraged by plaintiff.® 
While it may be true that a misrepresentation by 
a third person, not the agent of plaintiff nor in any 
way connected with him, is not sufficient ground for 
denying specific performance,’ it has been held 
that specific performance will be refused because 
of misrepresentations by a third person, to whom 
plaintiff has referred defendant for information, 
even though plaintiff has not conspired with, nor 
is in no way legally responsible for the misstate- 


ments of, the third person.’ 


[§ 153] (8) Concealment and Nondisclosure?— 


fendant, such contract will not be 
Specifically enforced. Siess v. An- 
derson, 159 Mo. A. 656, 139 SW 1178. 
(2) If, in negotiations for a con- 
tract, an agent make a false repre- 
sentation as to the name of his prin- 
cipal, knowing that if he disclosed the 
true name the other party would not 
enter into the contract, the court will 
not order specific performance of: the 
contract. Archer v. Stone, 78 L. T. 34. 


[b] More advantageous contract 
for plaintiff.—Where plaintiff and de- 
fendant had negotiated with refer- 
ence to property owned by defendant 
but were unable to agree upon the 
price, and thereafter plaintiff ob- 
tained an agent who represented to 
defendant that the property was be- 
ing purchased for a third person who 
defendant was so desirous to oblige 
that he told the agent he could fix 
his own price, and in this manner 
plaintiff obtained a contract for the 
property at an under value, specific 
performance was denied. Phillips v. 
Bucks, 1 Vern. Ch. 227,.23 Reprint 432. 


[c] “fhe question is whether the 
eonsideration of the person enters as 
an element into the contract. If it 
does and there is deception as to the 
real person, the contract may not be 
enforced against the one deceived.” 
Siess v. Anderson, 159 Mo. A. 656, 
139 SW 1178, 1180. 


3. Fraud of third persons as per- 
mitting contracts to be avoided at 
law see Contracts § 287. 


4 Grieson v. Winey, 240 Fed. 691, 
153 CCA 489; Hicks v. Turck, 86 
Mich. 214, 49 NW 44. 


5. Heitman v. Clancy, 167 Iowa 58, 
148 NW 1011; Andrew v. Whitwer, 3 
Nebr. (Unoff.) 55, 90 NW 924; Rice 
yv. Findlay Co., 38 Pa. Co. 46. 


6. Schaeffer v. Jones, 293 Pa. 529, 
WAS WAS OS 


7. See Capen v. Capen, 234 Mass. 
355, 125 NE 692. But see Rice v. 
Findlay Co., 38 Pa. Co. 46 (where the 
court said that it was inclined to go 
so far as to hold that if the contract 
were obtained by the fraudulent mis- 
representations of a third person, al- 
though of this plaintiff was ignorant 
at the time of contracting, specific 
performance would be denied if plain- 
tiff at any time before bringing his 
action discovered that his claim was 
founded on fraud, for equity will not 
allow a man to take advantage of 
fraud whether it is his own or an- 
other’s). 


8. Keating v. Frint, 291 Ill. 423, 
126 NE 136. See Brandt v. Krogh, 
14 Cal. A. 39, 111 P 275 (denying per- 
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ground,;!° 


(a) In General. 
disclosure by plaintiff of a material matter, of which 
defendant is ignorant, may be a circumstance hav- 
ing a strong tendency to cause a court of equity to 
conclude that the contract is unfair or has been un- 
fairly obtained, 
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While as previously seen a non- 


and refuse performance on that 


yet, it seems that if plaintiff is under 
no duty, either at law or in equity, to make a full 
and complete disclosure of all material facts, a mere 
nondisclosure, where the parties are bargaining on 
equal terms, is not of itself such fraud as will cause 
specific performance to be denied.? 
sure of material facts will, however, result in a 
denial of specific performance where the cireum- 
stances are such as to place plaintiff under a duty 
to disclose them. 


A nondisclo- 


Such a duty exists where plain- 


tiff occupies a fiduciary relation toward defend- 


wales 


formance because of representations 
of person acting for plaintiff's bene- 
fit, although not clearly his agent). 


Denial of enforcement because of 
unilateral mistake of defendant with- 
out fault on part of plaintiff see su- 
pra § 143. 

9. Concealment and nondisclosure 
as fraud sufficient to permit contract 
to be avoided at law see Contracts §§ 
281-283. 

Failure to give advice or informa- 
tion as unfairness in obtaining con- 
tract see supra § 127. 


Mistake of defendant known to 
plaintiff see supra § 143. 


Silenee or concealment as fraud 
generally see Fraud §§ 12-19. 


10. See supra § 129. 


11. Lucas v. Long, 125 Md. 420, 94 
A 12; Brockton Olympia Realty Co. 
v. Lee, 266 Mass. 550, 165 NE 873; 
Rurnersiv. Green, plgoa! 25 Ch.2 2055 
Haywood vy. Cope, 25 Beav. 140, 53 
Reprint 589. But see Bean v. Valle, 
2 Mo. 126 (suggesting that if it had 
been proved that the vendee knew of 
a valuable lead mine, of which the 
vendor was ignorant, and such knowl- 
edge was suppressed by the vendee 
to obtain an advantageous bargain, 
specific performance would have been 
denied); Ellard v. Llandaff, 1 Ball & B. 
241 (where specific performance was 
refused of an agreement to grant a 
new lease for the surrender of an old 
lease depending on a single life, which 
life plaintiff knew was about to ex- 
pire, although defendant did not, and 
plaintiff failed to disclose this fact). 


[a] Purchaser’s nondisclosure of 
contemplated improvements enhanc- 
ing value.—(1) A failure of a pur- 
chaser to inform the seller of con- 
templated improvements in the vicin- 
ity of the property contracted for is 
not such fraud as will cause specific 
performance to be denied where there 
are no confidential relations between 
the parties. Lucas v.:Long, 125 Md. 
420, 94 A 12. (2) Duty of purchas- 
ers to disclose matters affecting val- 
ue of property see Sales § 112; Ven- 
dor and Purchaser [39 Cyc 1289]. 

12. Ill.—Hetfield v. Willey, 105 Til. 
286. 

Md.—Shea vy. Evans, 109 Md. 229, 
72 A 600. 

Mo.—McPherson v. Kissee, 239 Mo. 
664, 144 SW 410. 

Or.—Dodd v. Home Mut. Ins. Co., 
QOL Oe Ser oO Ls 29) bas 

Eng.—Phillips v. Homfray, L. R. 6 
Chigii0: ‘ 


or even though the relation may not be 


[a] Nondisclosure by insured.— 
(1) Where insured property is burned 
down on the day that the policy ex- 
pires, and the assured, without dis- 
closing the fact of loss, sends the 
policy to the company to have it re- 
newed, a court of equity will not spe- 
cifically enforce delivery of the pol- 
icy. Dodd v. Home Mut. Ins. Co., 22 
Orws, 28) Pessl, 29 %P 53. @)yebubya06 
insured to disclose material facts see 
Fraud § 18; Insurance §§ 485-491. 


[b] Failure of purchaser to dis- 
close trespass.—Where plaintiff pur- 
chaser trespassed on  defendant’s 
property by undermining the same 
and taking a considerable quantity 
of coal therefrom, and then entered 
into a contract to purchase the prop- 
erty from defendant without disclos-— 
ing the commission of the trespass, 
specific performance was denied, it 
being held that plaintiff was under a 
duty of disclosure in this case al- 
though a purchaser need not ordina- 
rily disclose matters affecting the 
value of property unknown to the 


vendor. Phillips v. Homfray, L. R. 
GR ChE 705 . 
[ec] Sellers of personal property.— 


(1) Nondisclosure by a seller of per- 
sonal property of a fact materially 
affecting the value of the property, 
which is not discoverable by the buy- 
er, and of which he is ignorant, will 
cause specific performance to be de- 
nied the seller. Hetfield v. Willey, 
105 Ill. 286. (2) Duty to disclose in 
sales of personal property generally 
see Sales §§ 97-99. 


[ad] Wendors of real estate.—(1) 
Specific performance will be denied 
a vendor of real estate if he fails to 
disclose defects or restrictions, ma- 
terially affecting the value of the 
property, which are peculiarly wit'h- 
in his knowledge and presumably un- 
known to the purchaser and not read- 
ily discoverable by him. Shea v. 
Evans, 109 Md. 229, 72 A 600; Mc- 
Pherson v. Kissee, 239 Mo. 664, 144 
SW 410. Compare Greenhalgh vy. 
Brindley, [1901] 2 Ch. 324 (where 
plaintiff vendor had made a covenant, 
to be binding on the owner for the 
time being, to pay a certain sum per 
annum as an acknowledgment that 
there was no right to a flow of light 
and air over certain adjoining ground, 
and the existence of this covenant 
was not disclosed to plaintiff wsndee 
but specific performance was, never- 
theless, granted). (2) Vendor’s duty 
to disclose see Vendor and Purchas- 
er [39 Cye 1275]: 


13. D. C.—Rawlings v. Collins, 36 
App. 72. 


Kan.—Kurt v. Moscript, 101 Kan. 


970, (58° Gata 
strictly fiduciary, in all cases where defendant con- 
fides in, or intrusts, plaintiff, and the latter knows 
that he is being relied upon truly to disclose all 
material facts involved. Regardless of the exist- 
ence of any duty to disclose, specific performance 
will be denied if, in addition to mere nondisclosure, 
there has been an active attempt to conceal material 
facts; as by saying or doing something to divert 
defendant from making inquiry,!® or by a contriv- 
ance to hurry defendant into the bargain without 
giving him an opportunity to become fully in- 
formed.'® To defeat specifie performance a nondis- 
closure must, in any event, be of a material fact ;*7 
and concealment is no grounds for denying specific 
performance if defendant has, from other sources, 
received knowledge of the matters alleged to have 
been concealed but nevertheless enters into the con- 
tract.1§ 

Nondisclosure of defendant’s agent induced or 
known by plaintiff. .Specifie performance will be de- 
nied if plaintiff is in any way connected with a 
fraudulent nondisclosure by defendant’s agent,® or 
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knowingly takes advantage of the agent’s breach of 
duty in failing to disclose to defendant matters ma- 
terially affecting his rights in the transaction.?° 


[§ 154] (b) Concealed Agency. Specific perform- 
ance will not be denied simply because the plaintiff’s 
agent in making the contract fails to disclose that 
he is acting for plaintiff as undisclosed principal ;** 
and one who has made a contract for the purchase 
of property on his own account will not be refused 
specific performance of that contract simply because 
he has failed to disclose that he has already agreed 
to sell the property to another,?? even though that 
other be a person to whom defendant has previously 
refused to sell the property at a higher price than 
he has contracted to sell it to plaintiff.2* Where the 
contract is made on behalf of defendant by an agent, 
who accepts commissions from, or acts for the ben- 
efit of, plaintiff, without disclosing that fact, the 
transaction is deemed constructively fraudulent in 
equity, and specific performance will be refused the 


contract so made.?* 


540, 167 P 1065. 


Ky.—Wolford vy. Steele, 87 SW 1071, 
27 KyL 1177, 84 SW 327, 27 KyL 88. 

N. Y.—yYork v. Searles, 97 App. 
Divatsels. 9Oy NYS 780 ares £39" oNe eye 
5738, ‘82 NE 1134]. 

Wash.—Huston vy. 
Wash. 51, 107 P 874. 


Can.—Bentley v. Nasmith, 46 Can. 
S. C.. 477 [rev 16 B. C. 308]; Hender- 
son vy. Thompson, 41 Can. 8. C. 445. 


Harrington, 58 


Man.—Watts v. Robertson, 23 Man. 
534. 


Sask.—Newstead vy. Rowe, 3 Sask. 


L. 176, 14 WestLR 509 [aft 5 Sask. 
L. 269]. 
{a] Nondisclosure by agents.— 


(1) Where an agent, whom defendant 
.has intrusted to sell his property, en- 
ters into a contract for a purchase 
of the property for himself, or one 
acting for his benefit, without dis- 
closing his interest or any other fact 
material to the transaction, specific 
performance will be denied. Kurt y. 
Moscript, 101 Kan. 540, 167 P 1065; 
Bentley v. Nasmith, 46 Can. S. C. 477 
frev 16 B. C.° 308]; Henderson vy; 
Thompson, 41 Can. S. C. 445; Watts 
v. Robertson, 23 Man. 534; Newstead 
v. Rowe, 3 Sask. L. 176, 14 WestLR 
509 [aff 5 Sask. L. 269]. (2) Specific 
performance of a contract to sell real 
estate will not be decreed at the in- 
stance of the purchaser, where it ap- 
pears that he was the principal of- 
ficer of a corporation which acted as 
broker in the transaction for the sell- 
er, and that the name of the proposed 
purchaser did not appear in the con- 
tract of sale, and was not disclosed 
to the seller until after the contract 
was signed. Rawlings v. Collins, 36 
App. (D. C.) 72. See Newell-Mur- 
doch Realty Co. v. Wickham, 183 Cal. 
89, 190 P 359 (denying specific per- 
formance where the  defendant’s 
agent was financially interested in 
the corporation with wl:ich the con- 
tract was made and that fact was 
not disclosed to the defendant). (3) 
Where a nephew of defendant who 
has been intrusted to handle the 
transaction is in secret partnership 
with plaintiff in purchasing the prop- 
erty, but this interest of the one in 
whom defendant has confided is not 
disclosed to him, there is such fraud 


For later cases, developments anid changes in the law see Annotations, 


as will cause specific performance to 
be denied. Wolford v. Steele, 87 SW 
1071, 27 Kyl 1177; 84 SW 327, 27 KyL 
88. (4) An agent suing for his com- 
mission (certain stock), who has con- 
cealed the fact that he was acting as 
agent of the other party, does not 
come into equity with clean hands, 
and will be refused relief. York v. 
Searles, 97 App. Div. 331, 90 NYS 37 
Laff 189 N.Y: 5%38,° 82 NEL 11344." (5) 
Duty of agent to notify,principal of 
material facts see Agency § 369. 


14. Byars v. Stubbs, 85 Ala. 256, 
4 S 755; Dale v. Jennings, 90 Fla. 
234, 107 S 175; Wolford v. Steele, 87 
SW. 1070, 2 Kye 17, 84S Wi Ose, 
27 KyL 88. 


{al Plaintiff confided in, although 
fiduciary relation not established.— 
(1) Where defendant, who lived a con- 
siderable distance from his land, 
wrote to plaintiff, who lived in the 
vicinity, requesting him to sell the 
land and offering him all obtained 
over a certain Sum as compensation, 
and plaintiff, with knowledge of a 
recent land boom materially increas- 
ing the value of defendant’s land, of 
which the latter was ignorant, im- 
mediately rushed to obtain a contract 
for the land at the price set in de- 
fendant’s letter, without disclosing 
the rise in value, specific performance 
was denied because of the nondisclo- 
sure. Byars v. Stubbs, 85 Ala. 256, 
48 755. (2) “It is true, the relation 
of principal and agent was not con- 
Ssummated between complainant and 
defendant; but the proposition of the 
latter to employ the former, as agent 
to sell the land, placed them in a re- 
lation, each to the other, which de- 
manded open and fair dealing. We 
do not mean to say that there was 
fraud or trickery in procuring the 
option; what we decide is, that under 
the circumstances, the complainant 
Should have disclosed to ‘defendant 
the material facts.” Byars vy. Stubbs, 
85 Ala. 256, 259, 4 S 755. 


Relations causing equity to deem 
otherwise nonobjectionable conduct 
fraudulent see Equity § 88. 


Various relations held to impose 
duty to disclose see Fraud § 18. 


15. Wollums y. Horsley, 93 Ky. 
582, 20 SW 781, 14 KyL 642; Bowman 
v. Irons, 2 Bibb (Ky.) 78, 4 AmD 686; 
Livingston v. Peru Iron Co., 2 Paige 


(N. Y.) 390 [rev on. other grounds 9 
Wend. 511] (per Walworth, Ch.); 
Trigg v. Read, 5 Humphr. (Tenn.) 
529, 42 AmD 447; Shirley v. Stratton, 
1 Bro. Ch. 440, 28 Reprint 1226; 
Young v. Clerk, Prec. Ch. 538, 24 Re- 
print 241. 


16. Walters v. Morgan, 3 De G. F. 
& J. 718, 64 Eng. Ch. 561, 45 Reprint 
1056 (in addition to nondisclosure, 
contrivance to hurry defendant into 
bargain without giving him oppor- 
tunity to become fully informed). 


17. Warren vy. Goodloe, 230 Ky. 
514, 20 SW (2d) 278. 


18. Whitted v. Fuquay, 127 N. C. 
68, 37 SE 141; Cook v. Waugh, 2 Gif- 
fard 201, 66 Reprint 85. 


spare Young v. Hughes, 32 N. J. Eq. 


20. Brown v. Musgrave, (Tex. Civ, 
A.) 222 SW 606. 


21. See Agency § 555. 


Misrepresentations as to person for 
whom contract is being made see su- 
pra § 151 note 95 [a]. 


22. Girault yv. Feucht, 
1070, 46 S 26. 


' 23. Nash vy. Dix, 78 L. T. Rep. Ne 
S. 445. es Ma 


24. I1l.—Chicago Title, ete., Co. v. 
Schwarz, 339 Ill! 184, 174 NE 169; 
Fish v. Leser, 69 Ill. 394, 


Mo.—McElroy v. Maxwell, 1 5 
294,14 SW 1. os hee 


Nebr.—Morgan v. Hardy, 1 : ° 
427, 20 NW 337. inert 


N. J.—Marsh y. Buchan, 
Hig. 596, 22° A128. 


N. Y.—Palmer y. 
671, 39 NE 378. 

Eng.—Hesse y. Briant, 6 De G. M 
& G. 623, 55 Eng. Ch. 485, 43 Reprint 


. 


120 La. 


46 N. Se 


Gould, 144 N. Y. 


[a] Knowledge of dual asency.— 
(1) Ordinarily if the dofendatt ae 
of _the agent’s relations with the 
plaintiff the dual agency is no de- 
fense. Adams vy. Larson, 279 1}. 268, 
116 NE 658. (2) But specific per- 
formance will be refused despite such 
knowledge if the agent and plaintiff 
fraudulently conspire to deceive de- 
connor Hunter vy. Griffin, 19 Ill. 


Same title and section number, 


§§ 155-157] 


[§ 155] e. Duress and Undue Influence.2* 
previously seen anything approaching duress or un- 
due influence may cause specific performance to be 
denied on the ground of unfairness in obtaining the 
contract ;*® and, of course, this remedy will be re- 
fused if it is shown that because of threats,27 or 
undue influence,?* defendant’s assent to the contract 
‘was not freely given. ‘ 


[§ 156] f. Intoxication.2® 


While the mere fact 
of intoxication is not in itself a sufficient ground 
for denying specific performance,®® the majority of 
cases support the rule that specific performance will 
be denied, regardless of whether there has been any 
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tion has so far suspended defendant’s mental pow- 
ers that, at the time of contracting, he was incapa- 
ble of giving an intelligent and understanding assent 
to the bargain;*? althongh in several cases it has 
been suggested that no matter how defendant has 
been affected by the intoxication, specific perform- 
ance will not be denied unless plaintiff has procured 


the intoxication or unduly taken advantage of it.?? 


misconduct on the part of plaintiff, if the intoxica- 


25. Duress as affecting contracts 
generally see Contracts §§ 310-325. 


Duress as grounds for cancellation 
or rescission see Cancellation of In- 
struments § 11. 


Undue influence as affecting con- 
tracts generally see Contracts §§ 326- 
338. 


Undue influence as grounds for can- 
cellation or rescission see Cancella- 
tion of Instruments § 10. 


26. See supra § 127. 

27. Leonard v. Crane, 147 Ill. -52, 
35 NE 474. 

28. Ky.—Kerrick v. Lawell, 150 


Ky. 166, 150 SW 21. 


Mo.—McElroy v. Maxwell, 101 Mo. 
294, 14 SW 1. 


Nebr.—Wilson v. Bergmann, 
Nebr. 145, 198 NW 671. 


Oh.—Stroppel v. Plageman, 3 OhNP 
NS 501. 


Pa.—Brady’s App., 66 Pa. 277. 


[a] “Mental weakness, although 
not sufficient to show an absolute 
disqualification, is a very important 
circumstance in determining whether 
a contract has been obtained through 
. undue influence, and when 
the contract is of such a nature as 
to justify the_conclusion that a par- 
ty has been imposed upon . . . 
by undue influence, a court of equity 
will not hesitate to set a contract 
SIGE ots It is also established 
that specific performance will be de- 
nied upon less proof than is required 
to set a contract aside.” Wilson v. 
Bergmann, 112 Nebr. 145, 149, 198 NW 
671. 

"29. Intoxication as: 
Circumstance considered in determin- 
ing fairness of contract see Supra 

§ 5 

Ground for canceling contracts see 
Cancellation of Instruments §8§ 41, 
42. 

30. Corrigan v. Ralph, 265 Ill. 571, 

107 NE 155. 

81. Iowa.—Moetzel v. 

Towa 196, 97 NW 1079. 
Ky.—Byrne v. Long, 15 SW 778, 12 

Kyl 910. ‘ 

Mont.—Babcock v. Engel, 58 Mont. 

597, 194 P 187. 

Pa.—Hanna v: Phillips, 1 Grant 253. 
BEng.—Cox v. Smith, 19 L. T. Rep. 

N. S- 517; Cooke vy. Clayworth, 18 

Ves. Jr. 12, 34 Reprint 222; Cragg v. 

Holme, [cit Cooke v. Clayworth, su- 

pra]. 
Ont.—Schofield v. 

Grant. Ch. 568. 

[a] Reasons.—lf defendant is so 
far under the influence of intoxicat- 
ing liquor, when he signs the con- 


112 


Koch, 122 


Tummonds, 6 


’ 


tract, that he is incapable of giving 
his assent, it is altogether immate- 
rial whether the contract is unfair, 
or any undue advantage has been tak- 
en by plaintiff; ‘for under such cir- 
cumstances the writing, though pur- 
porting to be a contract, would be 
wanting in one of the indispensable 
prerequisites of an enforceable agree- 
ment; that is to say, it would be 
voidable at the election of Engel (the 
defendant) when he became sober.” 
Babcock v. Engel, 58 Mont. 597, 194 
P 137, 138. See also Byrne v. Long, 
15 SW 778, 12 KyL 910 (containing 
Similar reasoning). 


[b] Habitual drunkenness and 
taint of insanity, although no actual 
drunkenness when contracting.— 
Where at the time the contract is en- 
tered into defendant is in such men- 
tal condition as to be unable fairly to 
understand the facts of the transac- 
tion, due to a hereditary taint of in- 
sanity and the constant use of intox- 
icating liquor, specific performance 
may be denied, although defendant 
was not clearly insane nor actually 
drunk at the time the contract was 
entered into. Mulligan y. Albertz, 
103 Wis. 140, 78 NW 1093. 


Intoxication as defense to contracts 
at law see Drunkards §§ 114-117. 


32. Maxwell v. Pittenger, 3 N. J. 
Eq. 156 [relying upon Cooke y. Clay, 
18 Ves. Jr. 12, 34 Reprint 222, where 
the court refused to grant rescission 
because of the intoxication but it al- 
so denied specific performance 
against the drunkard]; Rodman v. 
Fitleve de Neode td. oci0s 


83. Tllegality in contracts general- 
ly see Contracts §§ 339-480. 


Enforcement of contracts detri- 
mental to public welfare see supra § 
53. 

34. Kreamer v. Marl, 91 Cal. 112, 
27 P 735; New River Lumber Co. v. 
Tennessee R. Co., 145 Tenn. 266, 238 
SW 867. But see Christensen v. Jen- 
sen, (Iowa) 125 NW 675; Rasch v. 
Jensen, 144 Iowa 274, 120 NW 662 
(both holding that where the parties 
themselves have not raised the ques- 
tion the appellate court will not re- 
fuse specific performance on _ the 
ground that the contract is against 
public policy because plaintiff was 
referee at a judicial sale at which the 
defendant agreed to bid on the land 
and reconvey a portion to the plain- 
tiff). 

35. U. S.—Northern Pac. R. Co. v. 
St. Paul, ete., Lumber Co., 4 F. (2d) 
359 [rev 296 Fed. 749, and app dism 
DEO a Se oO SOs OMS Ct EUO 5, ai 0 Ula ied. 
399]; Empire Gas, etc., Co. v. Lone 
Star Gas Co., 289 Fed. 826 [aff 296 
Fed. 699, certiorari den 265 U. S. 585, 
44 SCt 459, 68 L. ed. 1192]; Mundy v. 
Shellaberger, 153 Fed. 219 [aff 161 
Fed. 503, 88 CCA 445]. 


[§ 157] 9. Legality.33 
of equity will, on its own motion,** deny specific 
performanee if it appears that the agreement sought 
to be enforced is illegal because it involves a viola- 
tion of some statutory provision,?® some other rule 


As a general rule a court 


Ala.—Scott v. Vizard, 207 Ala. 70, 
91 S 806; Pryor v.. Gowan, 204 Ala. 
257, 85 S 370; Clark vy. Bird, 158 -Ala. 
278, 48 S 359, 182 AmSR 25; Moses 
v. McClain, 82 Ala. 3.70, 2 S 741; Smith 
v. Johnson, 37 Ala. 633; Evans v. 
Kittrell, 33 Ala. 449; Cothran v. Mc- 
Coy,-33 Ala. 65; Bogan v. Camp, 30 
Ala. 276 (in violation of statute). 


Cal.—Kreamer y. Earl, 91 Cal. 112, 
27 P 735; Hudson v. Johnson, 45 Cal. 
21; Napa Valley Electric Co. v. Cal- 
ee Sy Electric Co.; 38 Cal. A. 477, 176 

699. 


Colo.—Genth vy. 
52, 273 P 644. 


Conn.—Driscoll v. New Haven, 75 
Conn, 92, 52 A 618. 


Ga.—Glennville Inv. Co. v. Grace, 
134 Ga. 572, 68 SE 301, 29 LRANS 
758; Whitley v. McConnell, 133 Ga. 
738, 66 SE 933, 27 LRANS. 287, 134 
AmMSR 2238. 


ll.—cC. D. Gammon Co. v. Standard 
Trust, etc., Bank, 327 Tl. 489, 158 NE 
810; Booth v. Edwards, 322 Ill. 489, 
153 NE 677. 


Ind.—Roth vy. Bolens, 90 Ind. A. 541, 
169 NE 340. 


Ind. T.—Sayer v. Brown, 7 Ind. T. 
675, 104 SW 877. 


Kan.—Clay Center vy. Clay Center 
Light, etc., Co., 78 Kan. 390, 97 P 377 
[reh den 78 Kan. 393, 97 P 800]. 


Gardner, 85 Colo. 


Ky.—McDermed Vv. McCastland, 
Hard. 18. 

La.—Lothrop v. Goudeau, 142 La. 
342, 76 S 794. 


Me.—Guilford, ete., Water Dist. v. 
Sangervillie Water Supply Co., 130 Me. 
217, 154 A 567; Phillips Village Corp. 
v. Phillips Water Co., 104 Me. 103, 
71 A 474, 


Mich.—O-So-White Products Co. v. 
Richards Mfg. Co., 238 Mich. 443, 213 
NW 866. 

Mo.—Sprague v. Rooney, 104 Mo. 
349, 16 SW 505; Louthan y. Stillwell, 
73 Mo. 492; Reisler v. Dempsey, 207 
Mo, A. 182; 232 Sw 229. 


N. J.—Volmney v. Nixon, 68 N. J. 
Eq. 605, 60 A 189 [aff 67 N. J. Eq. 
AO OS BAL Gols 

N. Y.—Palombi v. Volpe, 249 N. Y. 
194, 163 NH 607. 

Oh.—Doepke v. Alms, 16: Oh. A. 
116 


35 

Okl1.—Fairlawn Cemetery Assoc. v. 
Street, 54 Okl. 136, 153 P 637; Prince 
v. Gosnell, 19 Okl. 175, 92 P 164. 


Pa.—V. & S. Bottle Co. v. Mountain 
Gas Co., 261 Pa. 523, 104 A 667 [writ 


O40, 


of error dism 251 U. S. 544,° 40 .SCt 
218, 64 L. ed. 406]. 
Philippine.-—Seva vy. Berwin, 48 


Philippine 580. 
Tenn.—New River Lumber Co. y, 
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[§ 157 


of law,?® or tends to injure or is detrimental | to the public good and is contrary to publie poli- 


Tennessee R. Co., 145 Tenn. 266, 238 
SW 867. 


Wash.—Cascade Public Serv. Corp. 
v. Railsback, 59 Wash. 376, 109 P 
1062; McMillan vy. Wright, 56 Wash. 
ti4, 105) Pele: 


_. W. Va.—Dorr v. Chesapeake, etc., 
R. Co., 78 W. Va. 150, 88 SH 666, LRA 
1946E 622. 
Wis.—Week v. 
78, 20 NW 657. 


Alta.—Sheppard y. Godfrey, 9 Alta. 
L. 416, 8 WestWkly 999. 


B. C.—Johnson y. Anderson, 20 B. 
(Op, real 


Ont.—Lampel v. i 
L. 165, 12 OntWN 323, 38 DomLR 47 
(recognizing rule but holding con- 
tract sued on not to be violative of 
statute involved). 


[a] Agreements in violation of 
policy or terms of public land laws 
(1) in that the applicant agrees to 
give complainant an interest in the 
public land to be acquired, whereas 
the law intends that the land shall 
be taken only for the use and benefit 
of applicant, are illegal and will not 
be specifically enforced. Smith v. 
Johnson, 37 Ala. 633; Kreamer v. 
Harl, 91 Cal. 112, 27 PB 735; Hudson 
v. Johnson, 45 Cal. 21; Genth v. Gard- 
ner, 85 Colo. 52, 273 P 644; McDermed 
v. McCastland,. Hard. (Ky.) 18; Prince 
v. Gosnell, 19 Okl. 175, 92 P 164; Cas- 
eade Public Serv. Corp. v. Railsback, 
59 Wash. 376, 109 P 1062; McMillan 
va Wright, 56 Wash. 914.) 105 Py 176; 
Week v. Bosworth, 61 Wis. 78, 20 NW 
657; Johnson v. Anderson, 20 B. C. 
471.° Compare Clark v. Frazier, 74 
Oki. 141, 17% P 589 (where specific 
performance was granted against de- 
fendant, who had agreed to purchase 
school land for the heirs of one who 
held a lease on the same, but breached 
his trust by falsely making an affida- 
vit in violation of the land law that 
he purchased the land for himself 
and that no one else was interested 
therein). (2) Legality of contracts 
by entryman or applicant to give an- 
other an interest in public lands to 
be acquired see Public Lands §§ 542- 
569, 730. 


[b] Building required in violation 
of zoning ordinance.—A contract call- 
ing for the construction of a building 
which will be in violation of a zoning 
ordinance will not be specifically en- 
forced. C. D. Gammon Co. v. Stand- 
ard Trust, etc., Bank, 327 Ill. 489, 158 
NE 810. 


{c] Conspiracy to obtain loan by 
misrepresentations as to sale price.— 
A contract for the sale of encumbered 
land by defendant to plaintiff, where- 
by both parties agree to represent 
that the property was being sold 
for several thousand dollars more 
than it actually was so as to enable 
plaintiff to get a loan on the proper- 
ty, involves a conspiracy, on the part 
of both parties, to obtain property 
by false pretenses in violation of stat- 
ute and public policy and will not be 
specifically enforced. Booth y. Ed- 
wards, 322 Ill. 489, 153 NE 677. 


[d] Failure to file copies of letters 
patent and make affidavit as required 
by statute will render illegal and in- 
capable of specific performance a con- 
tract for the assignment of patent 


Bosworth, 61 Wis. 


Berger, 40 Ont. 


rights. Roth y. Bolens, (Ind. A.) 169 
NE 340. 

[e] Failure to obtain consent of 
utilities commission.—Where it is 


provided by statute that a utility can- 


not sell or dispose of its property 
without first being authorized by the 
public utilities commission, a con- 
tract for the sale of a utility compa- 
ny’s property which has not been so 
authorized cannot be specifically en- 
forced. Napa Valley Electric Co. v. 
Calistoga Electric Co., 38 Cal. A. 477, 
176 P 699; Seva v. Berwin, 48 Philip- 
pine 580. 


[b] Husband’s agreement as to 
homestead without consent of spouse. 
—(1) Where a statute provides that 
every sale or alienation of a ‘thome- 
stead, by a husband without the con- 
sent of the wife, shall be null and 
void, a contract by the husband alone 
to sell homestead property is illegal 
and will not be specifically enforced 
even as to the husband’s interest. 
Mundy v. Shellaberger, 153 Fed. 219 
{aff 161 Fed. 503, 88 CCA 445]; Clark 
v. Bird, 158 Ala. 278, 48 S 359, 132 Am 
SR 25; Moses v. McClain, 82 Ala. 370, 
2S 741. (2) Application of constitu- 
tional and statutory restrictions on 
transfers of homesteads to contracts 
to convey see Homsteads § 265. (3) 
Specific performance of contracts to 
convey homesteads where either hus- 
band or wife have failed to join in 
the execution see Homesteads § 329. 
(4) Partial enforcement see supra § 
64. 


[g] Installment contract unen- 
forceable where lease for same pur- 
pose illegal.aA _ statute prohibiting 
the leasing of premises to be used as 
a bawdyhouse renders illegal an in- 
stallment contract for the sale of a 
house for Such a purpose and such a 
contract will not be specifically en- 
forced. Sprague v. Rooney, 104 Mo. 
349, 16 SW 505. 


{h] Lotteries or gaming contracts. 
—A_ statute prohibiting lotteries (1) 
renders illegal and nonenforceable, 
at the instance of the lucky purchas- 
er, a contract whereby the owner of 
land, selling it in lots, agreed to give 
to each purchaser a chance to draw 
an extra lot without cost. Whit- 
ley v. McConnell, 133 Ga. 738, 66 
SE 933, 134 AmSR 223, 27 LRANS 
287. (2) Likewise, where there is 
such a statute, specific performance 
will be denied of an agreement where- 
by the owner of a number of lots en- 
ters into contracts with various pur- 
chasers to sell each, not any particu- 
lar lot, but such lot as should be de- 
termined by a subsequent drawing of 
names and numbers from a box, thus 
giving to the lucky drawers valuable 
lots for their money but to the un- 
lucky drawers lots worth considera- 
bly less than the amount paid. 
Glennville Inv. Co. v. Grace, 134 Ga. 
572, 68 SE 301, 29 LRANS 758. (3) 
Rights and liabilities of parties to 
ae ce generally see Lotteries §§ 


[i] Prize fighter’s agreement.— 
A statute prohibiting public boxing 
renders illegal and unenforceable a 
contract whereby a prize fighter is 
to box for, and be managed by, com- 
plainant and no one else. Reisler vy. 
BU Seyy 207 Mos Ay 182) 2329\sw 


[j] Subsequent statute making 
performance of a contract illegal will 
prevent specific enforcement although 
the contract was valid and legal when 
made. V. & S. Bottle Co. v. Moun- 
tain Gas-Co.,°261 Pa 52388 104A | 667 
[writ of error dism 251 U. S. 544, 40 
SCt 218; 64 L. ed. 406]; Dorr v. Ches- 
apeake, etc., R. Co., 78 W. Va. 150, 88 
SE 666, LRA1916E 622. 


{k] Ultra vires contracts of mu- 


nicipal or other quasi-public corpora- 
tion will not be specifically enforced 
at the suit of either party. Clay Cen- 
ter v. Clay Center Light, etc., Co., 
78 Kan. 390, 97 P 877 [reh den 78 
Kan. 393, 97 P 800]; Guilford, etc., 
Water Dist. v. Sangerville Water Sup- 
ply Co., 180 Me. 217, 154 A 567; _Phil- 
lips Village Corp, v. Phillips Water 
Co., 104 Me. 1038, 71 A 474. 


36. See cases infra this note. 


[a] Agreements to defraud third 
persons.—(1) Agreements which in- 
volve the perpetration of a fraud on 
third persons are illegal and will not 
be specifically enforced. Jacobs vy. 
George, 3 Ariz. 9, 20 P 183 [app dism 
150) Us Sh 415.) 14 4S Ct 150) ss eeweds 


1127]; Booth v. Edwards, 322 Ml. 
489, 1583 NE 677; Kitchen v. Coffyn, 4 
Ind. 504; Reynolds y. Boland, 202 Pa. 


642, 52 A 19; Houston v. Graff, 24 Pa. 
Co. 477; Prude v. Campbell, 85° Tex: 
4,19 SW 890; Purington v. Brown, 
(Tex. Civ.. A.) 133 SW 1080... (2):.O£ 
this nature are agreements in fraud 
of creditors and those directly con- 
nected with a scheme to defraud cred- 
itors. Dent v. Ferguson, 132 U. S. 
50, 10 SCt 13, 33 L. ed. 242; Allen v. 
Simons, 1 F. Cas. No. 237, 1 Curt. 122; 
McFarland v. Reeve, 5 Del. Ch. 118; 
Parrott v. Baker, 82 Ga. 364, 9 SH . 
1068; Boomer v. Cunningham, 22 I}. 
320, 74 AmD 155; “Smith v. Smith, 9 
SW 402, 10 Kyl 4387; Taylor v. Von 
Schraeder, 107 Mo. 206, 16 SW 675; 
Baldwin v. Campfield, 8 N. J. Eq. 


600; Mulford v. .Runk, 8 N. J. Eq. 
188; St. John v. Benedict, 6 Johns. 
Ch, (GN. Ye) fel) Mc Brerty vo by.des 


211 ‘Pa. 123, 60 A 507; Hunter vy. Mills; | 
29 S. C. 72, 6 SE 907; McGuire v. Jef- 
ferys, 40 S. C. L. 361. Compare Son- 
ger v. Patridge, 107 Ill. 529 (where 
a subsequent contract, for a new con- 
sideration, to reconvey property orig- 
inally transferred to defendant to de- 
feat plaintiff's creditors was specifi- 
cally enforced); Welfliey v. Shenan- 
doah Iron, etc., Co., 83 Va. 768, 3 SE 
376 (holding that defendant cannot 
set up his own fraud to defeat spe- 
cific performance where plaintiff es- 
tablishes his right to relief without 
disclosing fraud). (3) Likewise, 
agreements involving an arrangement 
to stifle bidding, or to prevent compe- 
tition, at a public auction sale will 
be refused specific enforcement since 
such agreements operate as a fraud 
upon the vendor. Baggott v. Sawyer, 
25 S. C. 405; Ralphsnyder v. Shaw, 
45 W. Va. 680, 31 SE 953; Schmitt v. 
Franke, 160 Wis. .347, 151 NE 798, 
AnnCas1917D 230. But see Smith v. 
Ruohs, (Tenn., Ch. A.) 54 Sw 7161 
(where the main agreement was that 
defendant was to purchase for plain- 
tiff and plaintiff's chilling of bids at 
defendant’s suggestion was merely 
incidental). 


[b] Agreements of fiduciaries.— 
Agreements, the object or tendency of 
which is to constitute a fraud or 
breach of trust or duty on the part 
of one who stands in a fiduciary or 
confidential relation, are illegal and 
will not be specifically enforced. Liv- 
ingston v. Cochran, 33 Ark. 294; Bry- 
son v. Miraglia, 158 Ga. 672, 124 SE 
167; Shelton v. Homer, 5 Metce. 
(Mass.) 462; Interior Securities Co. 
v. Campbell, 55 Mont. 459, 178 P 582; 
Balbach v. Dieffenbach, 107 N. J. Ea. 
432,152 A 778; Rochevot v. Rochevot, 
74 App. Div. 585, 77 NYS 788; Hamp- 
ton v. Buchanan, 51 Wash. 155, 98 P 
374; Mortlock v. Buller, 10 Ves. Jr. 
292, 7 Rev. Rep. 417; Good v. Bescoby, 
23 Man. 603. See Pingree v. Coffin, 12 
Gray (Mass.) 288 (holding defendant 
could not set up his own breach of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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3T 


cy. 


Violation of law of forum sufficient. 
tract is violative of the publie policy of the place 
where relief is sought, specifie performance may be 
denied although the contract is legal and enforce- 
able by the law of the place where it was entered 


into and to be performed.*° 


Exceptions to general rule. 


trust as a defense where the contract 
had been ratified by the cestui que 
trust). 


{e] Contract to enable evasion of 
criminal prosecution.—A contract to 
purchase the land of one who has 
committed a felony to enable him to 
leave the state and avoid prosecution 
is not specifically enforceable as it 
is an illegal-act to aid a felon to avoid 
prosecution. Dodson v. Swan, 2 W. 
wa. 5115.98 AmD: 787. ; 


[ad] Restraints on alienation.—An 
agreement by which stockholders of 
a corporation agree to place their 
stock in the hands of trustees, with 
power to vote the same for a num- 
ber of years, and that during that 
period the right to vote the stock can- 
not be transferred, and that the stock 
itself is to be sold to participants in 
the agreement in preference to out- 
siders, is an illegal contract in re- 
straint of alienation which not only 
equity will not enforce, but is con- 
demned by the common law. Moses v. 
Scott, 84 Ala. 608, 4 S 742. 


37. U. S.—Barnsdall v. Delaware 
Indian Oil Co., 200 Fed. 522, 118 CCA 
626; Barnsdall v. Owen, 200 Fed. 519, 
118 CCA 623. 


Ala.—American Laundry Co. v. E. 
& W. Dry-Cleaning Co., 199 Ala. 154, 
G4 S58: 


Ark.—Mitchell v. Redus, 
332, 222 SW 47. 


Ill.—South Chicago City R. Co. v. 
Calumet Electric St. R. Co., 171 Mil. 
391, 49 NE 576 [aff 70 Ill: A. 254]; 
Chicago Gas-Light, etc., Co. v. Peo- 
ple’s Gas Light, etc., Co., 121 Tll. 530, 
13 NE 169, 2 AmSR 124 [rev 20 Ill. 
A, 473]. 


N. Y.—Armstrong v. Armstrong, 1 
BNGY ots 529. 


Pa.—Foll’s App., 91 Pa. 434, 36 Am 
R671. 


Ss. Cc.—Schmid v. Whitten, 114 S. C. 
245, 103 SE 553; Baggott v. Sawyer, 
25S. C. 405. 


vVt.—Sawyer v. Churchill, 
273, 59 A 1014, 107 AmSR 762. 


, Wis.—Stickles v. Reichardt, 234 NW 
728. 


[a] Contracts denied enforcement 
because against public policy.—(1) 
Agreements interfering with perform- 
ance of duties by quasi-public cor- 
porations. South Chicago @ity7R.Co: 
v. Calumet Electric St. R. Co., 171 Ill. 
391, 49 NE 576; Chicago Gas-Light, 
etc., Co. v. People’s Gas-Light, etc., 
Co., 121 Ill. 530, 18 NE 169, 2 AmSR 
124 [rev 20 Ill. A. 473]; Guilford, etc., 
Water Dist. v. Sangerville Water Sup- 
ply Co., 130 Me. 217, 154 A 567. (2) 
Contracts to sell stock which will 


144 Ark. 


eee Nike 


Specific performance may be denied on the 
grounds of illegality although the illegal portion of 
the contract has already been performed;** and, 
while parts of a contract may be legal, specific per- 
formance will be denied the whole if the illegal por- 
tions are inseparable from the legal ones.°° 


Although a contract 
is tainted with illegality specific performance may 
be granted if public policy will be better served by 


SPECIFIC PERFORMANCE 


If the con- 


its enforcement ;*1 
addition to those of the parties, are involved, spe- 
cific performance of an illegal contract may be grant- 
ed for so long as the public interests require it.*? 


[§ 158] 10. Alternative Stipulations.+* 
contract gives defendant a choice of doing any one 
of two or more alternative acts in performance of 
the contract he cannot be compelled specifically to 
perform the contract by doing one act when he has 
elected to do another.*# 
rived for defendant to perform the contract by do- 


[58 C.J.] 973 


and where public interests, in 


If the 


Where the time has ar- 


: ing one alternative or another, and defendant re- 
fuses to perform the contract as an entirety, a court 


place the control of a public or quasi- 
public corporation in the hands of 
Plaintiff. Ryan v. McLane, 91 Md. 
175, 46 A 340, 80 AmMSR 438, 50 LRA 
501 (railroad company); Foll’s App. 
91 Pa. 434, 36 AmR 671 (national 
bank). (3) Champertous contracts. 
Casserleigh v. Wood, 119 Fed. 308, 56 
CCA 212; Bowman v. Cunningham, 78 
Ill. 48; Burling v. King, 2 Thomps. & 
C. (N. Y.) 545, 46 HowPr 452; Meloche 
Ven DCS nines 34s Came Sun Cn poder) 
Contracts in consideration of plain- 
tiff's concealment of crime or failure 
to prosecute. Mitchell v. Redus, 144 
Ark. 332, 222 SW 47. (5) Contracts in 
restraint of trade. American Laun- 
dry Co. v. E. & W. Dry-Cleaning Co., 
199 Ala. 154, 74 S 58; South Chicago 
City R. Co. v.. Calumet Electrics St. 
R. Co.) 17. 3915 49 NB 5765, .Chica- 
go Gas-Light, etc., Co. v. People’s Gas- 
Hight ete, Co. .d2 TMs 5308 13 2N 
169, 2 AmSR 124 [rev 20 Ill. A. 473]. 
See Dells Paper, ete., Co. v. Willow 
River Lumber Co., 170 Wis. 19, 173 
NW 317 (holding that only the facts 
as they exist at the time the contract 
is entered into are to be considered 
in determining whether a contract is 
against public policy in that it tends 
to create a monopoly). (6) Parent’s 
contract to transfer custody of child. 
Stickles v. Reichardt, (Wis.) 234 NW 
728. (7) Separation agreements be- 
tween husband and wife. Armstrong 
v. Armstrong, 1 NYSt 529; Sawyer v. 
Churchill, 77 Vt. 273, 59 A 1014, 107 
AmSR 762. (8) Speculative contracts 
or those entered into by a purchaser 
solely for the purpose of speculation. 
Scarborough v. Register, 123 S. C. 59, 
116 SE 97; Sumner v. Bankhead, 119 
S. CG. 78, 111 SE 891; Sehmid v. Whit- 
ten, 114 S. C. 245, 103 SE 553. But 
see Welling v. Crosland, 129 S. C. 
127, 123 SH» 776 (holding this rule 
does not render a contract for the 
sale of land incapable of specific per- 
formance simply because the pur- 
chaser intends to sell the land at auc- 
tion and realize a profit). 


[b] Contracts held not against 
public policy.—(1) Physician's agree- 
ment not to compete with former col- 
league for a limited number of years 
after the termination of their agree- 
ment to practice together. Proctor v. 
Hansel, 205 Iowa 542, 218 NW 255, 
58 ALR 153. (2) Contract of white 
man to convey land to negress house- 
keeper in return for her life-long per- 
formance of household duties held 
founded on valid consideration despite 
fact that she bore two children to the 
white man. McQuitty v. Wilhite, 247 
Mo. 163, 152 SW 598. (3) Contract 
in a quitclaim deed, executed by a 
number of landowners for purpose of 
enabling the grantees to bring a single 
suit to quiet title, which contemplated 
reconveyance to grantors on_ deter- 


of equity may decree specific performance by re- 
quiring that defendant make an election and do one 
alternative or another within a specified time, if 


mination of the suit. Cullen v. Atch- 
ison County, (Mo.) 268 SW 93. (4) 
Contract by member of board of di- 
rectors of a corporation to transfer 
to plaintiff corporation certain patents 
and patent rights not worth the par 
value of the stock which was to be 
issued by the corporation in payment 
thereof. F. A. Cigol Rubber Co. v. 
Cigol, 93: IN-wS. Eid. 657,.117 “Ay £46. 
(5) Contract of utility company to 
purchase its electrical supply exclu- 
sively from plaintiff. Montgomery 
Light, ete., Co. v. Montgomery Tract. 
Co., 219 Fed. 963 [aff 229 Fed. 672, 144 
CCA 82]. 


[c] Intent of plaintiff to conduct 
lawful business in immoral manner 
cannot be shown to defeat specific 
performance of a contract to con- 
vey the land on which the business 
is to be installed. Hamilton vy. Bell, 
37 Tex. Civ. A. 456, 84 SW 289. 


Cross references: 


Champertous contracts see Cham- 
perty and Maintenance 11 C. J. p 
Pras), 


Legality of: 
Agreements: 


Compounding offenses in general 

see Contracts §§ 393-396. 
restraint of trade see Con- 

tracts §§ 410-432. 

Contracts encouraging litigation see 
Contracts § 387. 

Parents’ agreements as to custody 
of child see Parent and Child § 
12. 

Separation agreements 
tracts § 407. 


38. Volney v. Nixon, 638 N. J. Ea. 
6084.00 A 189 [aff 67 N. J. Eq. 457, 58 
AL Dale 


In 


see Con- 


39. South Chicago City R. Co. v. 
Calumet Blectric St. R. Co., 171 Til. 
391, 49 NE 576; Lothrop v. Goudeau, 
142 La. 342, 76 S 794. 


40. Logan v. Postal Tel., etc., Co., 


157 Hed. 5,70. 
41. Smith v. Ruohs, (Tenn. Ch. A.) 
54 SW 161; Keilly v. Severson, 149 


Wis. 251, 135 NW 875. 

42. Seattle Hlectric Co. v. Sno- 
qualmie Falls Power Co., 40 Wash. 
380, 82 P 718, 1 LRANS 1082. See 
Empire Gas, etc., Co. v. Lone Star 
Gas Co., 289 Fed. 826 [aff 296 Fed. 
699 (cert den 265 U. S. 585, 44 SCt 
459, 68 L. ed. 1192)] (recognizing 
rule). 

43. Alternative promises generally 
see Contracts § 697. 

Contracts providing for payment of 
certain sum or forfeiture of certain 
rights in event of nonperformance see 
infra § 166. 

44, See infra § 167. 
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all alternatives are proper subjects for specific per- 
formance and plaintiff has simply prayed for per- 
formance in one alternative or another.*° 


Failure of one alternative.t® Although the con- 
tract by its terms gives defendant a choice between 
two alternatives, specific performance may never- 
theless be granted as to one, where it would other- 
wise be proper, if the other alternative is void for 
uncertainty,** fails by reason of defendant’s having 
disabled himself from performing it,#% or perform- 
ance of such other alternative becomes impossible 
because of the act of a third party with whom plain- 
tiff is in no way connected.*® 


Election and failure to elect.°° If defendant has 
elected to do the act which plaintiff asks to have 
performed,®! or if defendant has lost his right. to 
make an election by reason of his failure to exer- 
-cise the same within the time prescribed by the 
contract,®°? it is no objection to specific performance 
that the contract originally gave the defendant an 
alternative. 


SPECIFIC PERFORMANCE 


[§§ 158-153 


Conditional alternatives. Where, in the event of 
a certain contingency, another thing is to be done 
in lieu of the primary undertaking of defendant, 
specific performance may not be had of the primary 
undertaking if the contingency transpires;°* but 
otherwise, it remains absolute and may be specifi- 
cally enforced.*# 


[§ 159] 11. Options®*—a. In General. While 
such arrangements are not favored by courts of 
equity,°° it is now well settled that a contract, where- 
by one party, for a valuable consideration, grants 
to another an option upon terms, conditions, and for 
a time, specified, to call for the doing of a certain 
act, constitutes an irrevocable offer which, upon 
acceptance in accordance with its terms, gives rise 
to a contract that may be specifically enforced, if it 
is otherwise a proper subject for such relief, despite 
the fact that until acceptance there is no contract 
which the optionee could have been compelled to 
perform.®* Accurately speaking, it seems that it 
is ordinarily not the option itself which is speeifi- 


45. Taylor v. Mathews, 53 Fla. 776, 
44 S$ 146; Smith v. Rector, 107 N.Y. 
610, 14 NE 825; Greenleaf v. Blake- 
man, 40 App. Div. 371, 58 NYS 76 
[mod 25 Misc. 564, 56 NYS 76]. Com- 
pare Richardson v. Varn, 80 Fla. 517, 
86 S 503 (refusing specific perform- 
ance of a contract for the conveyance 
of land, providing in the alternative 
for the conveyance of an undivided 
one-half interest or a conveyance of 
a certain part of the land and divi- 
sion fences as the parties might agree 
upon in the absence of a showing of 
an agreement between the parties as 
to a division of the land, the loca- 
tion of lines, or some facts showing 
complainant’s right to an undivided 
half interest). But see Armour v. 
Gonnolly, (N. J. Ch.) 49 A 1117 [rev 
on other grounds 63 N. J. Eq. 788, 52 
A 383 (containing statements to the 
contrary although the time for de- 
fendant to perform, and in which he 
could exercise his election, had not 
yet expired) ]. 


[a] Tlustrations.—(1) Where the 
promise of defendant lessor is that 
at the expiration of the lease he will 
at his option either pay the value of 
a building erected on the premises 
by the lessee, or renew the lease for 
another term, and at the end of the 
term the lessor fails to do either, the 
lessee may obtain a decree compelling 
the lessor to specifically perform his 
contract by either paying the value 
of the building or executing a new 
lease. Smith v. Rector, 107 N. Y. 610, 
14 NE 825.’ (2) Where defendant’s 
promise is to'furnish security with- 
in six months either in the form of 
a surety bond or by collateral secur- 
ity of a certain character and amount, 
the court may grant specific perform- 
ance by decreeing that defendant shall 
perform his agreement by availing 
himself of one or the other of the 
alternatives. Greenleaf v. Blakeman, 
40, App.- Div. 371, 58:NYS 76 [mod 25 
Misc. 564, 56 NYS 76]. 


‘ plaintiff's right of election where 
defendant refuses to perform entire- 
ly see infra note 52 [a]. 


46. Effect of impossibility of per- 
forming one alternative generally see 
Contracts § 716. 


47. Greenleaf v. Blakeman, 25 
Misc. 564,.56 NYS 76 [mod 40 App. 
Div. .371, 58 NYS 76]. Compare Skid- 


more v. Leavitt, 73 Okl. 196, 175 P 
503 (where the contract allowed 
plaintiff to choose between two alter- 
native methods of payment, and it 
was held that the fact that one meth- 
od was void for uncertainty would not 
defeat specific performance since 
plaintiff had the right to elect and did 
fine) to perform the certain alterna- 
ive). 


48. Jones v. Dale, 16 Ont. 717. 

49. Fleming v. Harrison, 4 Bibb 
(Ky.) 525. 

50. Election where alternative ex- 


ists because of provision for liqui- 
dated damages or penalty see infra § 


TCO: 
51. Walton v.-Coulson, 29 F. Cas: 
No. 17,132, 1 McLean 120 [aff 9 Pet. 


62, 9 L. ed. 51]; Allender v. Evans- 
See Drug Co., 3 Ind. T. 628, 64 SW 


52. Coles v. Peck, 96 Ind. 333, 49 
AmR 161. 
[a] Illustration Where a lease 


for a term provides for the erection 
of a building by the lessee and that 
by notifying the lessee twelve months 
before the expiration of the term the 
lessor may elect either to renew the 
lease, buy the building, or sell the 
Jland, and the lessor fails to elect 
before the end of the term, the right 
of election thereby passes to the les- 
see and if he elects to buy the land 
he can have specific performance 
against the lessor for a conveyance 
of the same. Coles v. Peck, 96 Ind. 
333, 49 AmR 161. 


53. Safron v. McBurney, 269 Pa. 
392, 112 A 677; National Light, etc., 
wes v. Alexander, 85 S. C. 306, 67 SE 


[a] MliustrationWhere a  con- 
tract for the sale and purchase of 
mineral and mineral rights in land 
stipulates that in event of the ven- 
dor’s inability to secure the release of 
a mortgage lien on his mineral rights 
he will lease them to the purchaser 
for a fixed term at a royalty, if the 
vendor is unable to secure a release 
of the mortgage he cannot be com- 
pelled specifically to perform by ex- 
ecuting a conveyance, but can be com- 
pelled only to execute a lease. Na- 
tional Light, etc., Co. v. Alexander, 85 
S. C. 306,.67 SE 310. Compare Colti- 
nuk v. Hockstein, 95 N. J. Eq. ES RG 


123 A 705 [aff 97 N. J. Eq: 371,127 A 
924] (holding that where by supple- 
mental agreement giving defendant 
an additional year in which to per- 
fect title it is provided if at that time 
defendant is “unable” to convey plain- 
tiff shall have no further claim 
against him than for a lease upon 
specified terms, specific performance 
will not be denied after the lapse of 
the additional year simply because 
some liens upon the property are still 
unsatisfied where plaintiff is willing 
to take the property subject to such 
liens since defendant cannot under 
such circumstances set up that he is 
unable to convey). 


54. Baker v. Miller, 190 Cal. 263, 
212 P11; Gelman v. Rutgers Realty, 
etc., Co., 102 N. J. Eq. 466, 141 A 265. 


55. Options: 
Generally see Contracts §§ 104-106, 
183; Option-46 C. J. p 1122. 


In leases see Landlord and Tenant §§ 
121-157, 181-199. 


To: 


Buy or sell personal property see 
Sales §§ 68-72. % 


Purchase or sell real estate see Ven- 
oe Purchaser [39 Cye 1232-— 


56. Rude v. Levy, 43 Colo. 482, 96 
P 560, 127 AmMSR 123, 24 LRANS 91; 
Pinner v. Sharp, 23 N. J. Hq. 274. 


[a] Reason.—“Courts of equi 
do not look with favor upon ack. an 
rangements. Since the vendor can- 
not enforce them against the vendee, 
equity is not swift to enforce them 
against the vendor. The right to in- 
voke against the vendor the specific 
performance of options, especially 
where there is valuable consideration 
therefor, is indeed recognized. But 
since they lack the elements of a bind- 
ing contract, until performance or a 
sufficient tender of performance by 
the vendee, this kind of relief is not 
in order. It is only when the vendee 
has made his election and complied 
or in good faith attempted to com- 
ply with the terms of the option, that 
it becomes a contract enforceable by 
him in equity.” Rude v. Levy, 43 
Colo. 482, 487, 96 P 560, 127 AmSR 
123, 24 LRANS 91. : 


57. U. S.—Brown v. Slee, 103 
S: (S28) .26FE. veds 6L8* Willard a: Tay. 
loe, 8 Wall. 557, 19 L. ed. 501; Brun- 


For later cases, developments and changes in the law see Annotations, same title and section number 


a | 


} 
. 


4 159] ‘ 


son v. Carter Oil Co., 259 Fed. 656 
[app dism 268 Fed. 1020]; Dunlop v. 
Baker, 239 Fed. 198, 152 CCA 181 
[certiorari den 242 U. S. 650, 37 SCt 
242, 61 L. ed. 545]; Wilson v. Seybold, 
216 Fed. 975; Frank v. Schnuettgen, 
187 Fed. 515, 109 CCA 281; Hoogen- 
dorn v. Daniel, 178 Fed. 765, 102 CCA 
213; Woodward v. Davidson, 150 Fed. 
840 [rev on other grounds 156 Fed. 
915, 84 CCA 495, certiorari den 209 
ie, SS. 547, 28 SCt 758, 52 L. ed. 92015 
Marthinson y. King, 150 Fed. 48, 82 
CCA 360; Couch v. McCoy, 138 Fed. 
696; Mathews Slate Co. v. New Em- 
pire Slate Co., 122 Fed. 972; Johns- 
ton v. Trippe, 33 Fed. 530; Watts v. 
Kellar, 56 Fed. 1,5 CCA 394; Water- 
man _v. Waterman, 27 Fed. 827 [rev 
144 U. S. 394, 12 SCt 646, 36 L. ed. 
479]. Compare Kennerley v. Simonds, 
247 Fed. 822 (refusing specific en- 
forcement of an agreement which 
gave a publisher the option to pur- 
ehase any -of an author’s future 
works because of lack of mutuality). 


Ala.—Fuller v. Totten, 222 Ala. 174, 
131 S 435; Alabama Water Co. v. An- 
maAstons!) (253 v Adan 120,09 110,)0S>- 36% 
Eastis v. Beasley, 214 Ala. 651; 108 
S 768; Blackburn v. McLaughlin, 
202 Ala. 434, 80 S 818; Masberg v. 
Granville, 201 Ala. 5, 75 S 154; Ross 
v. Parks, L153; 30 


AmSR 47, 11 LRA 148; Davis v. 
Robert, 89 Ala. 402, 8 S 114, 18 AmR 
126. ; : 

Ariz.—Monihon vy. Wakelin, 6 Ariz. 
Bao. D0 stab. 

Ark.—Asheraft v. Tucker, 136 Ark. 
447, 206 SW 896; Meyer v. Jenkins, 
80 Ark. 209, 96 SW 991. 


Cal.—O’Connell v. Lampe, 206 Cal. 
282, 274 P 336; Smith v. Bangham, 


156 Cal. 359, 104 P 689, 28 LRANS 
522; Swanston v. Clark, 153 Cal. 300, 
95 P 1117; Stanton v. Singleton, 54 P 
587; Sayward v. Houghton, 119 Cal. 


545, 51 P 853, 52 P 44 (stock); Calan- 
chini v. Branstetter, 84 Cal. 249, 24 P 


149; Hall v. Center, 40 Cal. 63; De 
Rutte v. Muldrow, 16 Cal. 505; Laf- 
fan v. Naglee, 9 Cal. 662, 70 AmD 


678; Noyes v. Schlegel, 9 Cal. A. 516, 
99 P 726. 


Colo.—Strachan v. Drake, 61 Colo. 
444, 158 P 310; Byers v. Denver Cir- 
Plovee Coss 13, Colo, 552, 22).P 951. 


Ga.—Crawford v. Smith, 151 Ga. 18, 
105 SE 477; Black v. Maddox, 104 Ga. 
157, 30 SE 723; Perry v. Paschal, 103 
Ga. 134, 29 SE 703 [overr dicta Griz- 
zle v. Gaddis, 75 Ga. 350; Peacock v. 
Deweese, 73 Ga. 570]. 


Ill.—Anderson v. Bills, 335 Ill. 524, 
167 NE 864; Macy v. Brown, 326 Ill. 
556, 158 NE 216; Anderson v. An- 
derson, 251 Ill. 415, 96 NE 265, Ann. 
Cas1912C 556; Guyer v. Warren, 175 
Til. 328, 51 NE 580; Hawes v. Favor, 


161 Ill. 440, 43 NE 1076; Hayes v. 
O’Brien, 149 Ill. 403, 37 NE 73, 23 
LRA 555; Estes v. Furlong, 59 Ill. 


298; O’Connor v. Harrison, 132 Ill. 
A. 264. But see Bauer v. Lumaghi 
Coal Co., 209 Ill. 316, 70 NE 634 (con- 
taining suggestions to the contrary). 


Ind.—Hamilton v. Hamilton, 162 
Ind. 430, 70 NE 535; Herrman v. Bab- 
cock, 103 Ind. 461, 3 NE 142; Souffrain 
vy. McDonald, 27 Ind. 269. 

——Larson v. Smith, 174 Iowa 
@i9, 1s6 NW 813; Western Securi- 
ties Co. v. Atlee, 168 Iowa_ 650, haga 
Nw 56; Wolf v. Lodge, 159 Iowa 162, 
140 NW 429. 

— Bacon v. Kentucky Cent. R. 
eee Ky. 373, 25 SW 747, 16 KyL 
77; Louisville Bank v. Baumeister, 
87 Ky. 6, 7 SW 170, 9 KyL 845. Con- 
tra Butt v. Bondurant, 7 T. B. Mon. 


421; Boucher v. Van Buskirk, 2 A. K. 
Marsh. 345. | 
La.—Price vy. Ruston, 132 S 653. 


SPECIFIC PERFORMANCE 


Md.—King vy. Prospect Point Fish- 
ing Club, 126 Md. 213, 94 A 780; Brew- 
er v. Sowers, 118 Md. 681, 86 A 228; 
Hollander v. Metal, etc., Co., 109 Ma. 
131, 71 A 442; Thomas v. Gottlieb, 
ete., Brewing Co., 102 Md. 417, 62 Atl. 
633; Maughlin v. Perry,’ 35 Md. 352; 
Gelston v. Sigmund, 27 Md. 334; 
Stansbury v. Fringer, 11 Gill & J. 149. 
Contra Rider v. Gray, 10 Md. 282, 69 
AmD 185; Tyson v. Watts, 7 Gill 124; 
Geiger v. Green, 4 Gill 472. 


Mass.—Boston, ete., R. Co. v. Rose, 
194 Mass. 142, 80 NE 498; O’Brien v. 
Boland, 166 Mass. 481, 44 NE 602; 
Lens v. Storrs, 144 Mass. 56, 10 NE 
743. 


Mich.—King-Blair Co. v. Schloss, 
253 Mich, 243, 234 NW 481; Standard 
Oil Co. v. Murray, 214 Mich. 299, 183 
NW 55; George v. Schuman, 202 
Mich. 241, 168 NW 486; Solomon Mier 
Co. v. Hadden, 148 Mich. 488, 111 NW 
1040, 118 AmSR 586, 12 AnnCas 88. 
But see Maynard v. Brown, 41 Mich. 
298, 2 NW 30 (denying specific per- 
formance because of lack of mutual- 
ity where the vendor had the option 
for one year either to retain or sell 
the property). 


Minn.—Berkner v. Segal, 168 Minn. 
62, 209 NW 536; Hastings First Nat. 
Bank vy. Corporation Securities Co., 
128 Minn. 341, 150 NW 1084. 


Mo.—Starr v. Crenshaw, 279 Mo. 
344, 213 SW 811; Aiple-Hemmelmann 
Real Est. Co. v. Spelbrink, 211 Mo, 
671, 111 SW 480, 14 AnnCas 652; War- 
ren v. Costello, 109 Mo. 338, 19 SW 29, 
32 AmSR 369; Blount v. Connolly, 110 
Mo. A. 603, 85 SW 605. 


Mont.—Ide v. Leiser, 10 Mont. 
24 P 695, 24 AmSR 17. 


Nebr.—Watkins v. Youll, 70 Nebr. 
81, 96 NW 1042; Donahue v. Potter, 
etc., Co., 63 Nebr. 128, 88 NW 171; 
Schields v. Horbach, 28 Nebr. 359, 44 
NW 465 [aff 30 Nebr. 536, 46 NW 
629]. 

Ney.—Schroeder v. Gemeinder, 10 
Nev. 355. See Hunter v. Sutton, 45 
Nev. 430, 205 P 785 (recognizing 
rule). 


N. H.—R. F.. Robinson Co. v. Drew, 
83 N. H. 459, 144 A 67. 


N. J.—Bronsdon v. Shupe, 98 N. J. 
Eq. 67, 129 A 755 [aff 99 N. J. Hq. 449, 
131 A 921]; Meyer v. Reed, 91 N. J. 
Hqo. 2387,°108" Ax i733; 6 Thommen: vy; 
Smithis S8wNe J. ehqs 476, 003A 25: 
White v. Weaver, 68 N. J. Eq. 644, 61 
A 25; McCormick vy. Stephany, 57 
N. J. Eq. 257, 41 A 840; Duffy v. Kelly, 
55 N. J. Eq. 627, 37 A 597; Waters v. 
Bew, 52 N. J. Eq. 787, 29 A 590; Page 
v. Martin, 46 N. J. Eq. 585, 20 A 46; 
Woodruff v. Woodruff, 44 N. J. Eq. 
349, 16 A 4, 1 LRA 380; Hawralty v. 
Warren, 18 N. J. Eg. 124, 90 AmD 613; 
Van Doren y. Robinson, 16 N. J. Eq. 
256; Laning v. Cole, 4 N. J. Eq. 229. 


N. M.—Borel v. Mead, 3 N. M. 84, 2 
By222: 


N. Y.—Hamilton College v. Rob- 
erts, 223 N. Y. 56, 119 NE 97; Jandorf 
v. Smith, 217 App. Div. 150, 217 NYS 
145; Crocker v. Page, 210 App. Div. 
735, 206 NYS 481 [aff 240 N. Y. 638, 
148 NE 738]; Shea v. Southwick, 206 
App. Div. 644, 198 NYS 736; McLear 
vy. Balmat, 194 App. Div. 827, 186 NYS 
180 [aff 231 _N. Y. 548, 132 NE 883]; 
Carney v. Pendleton, 139 App. Div. 
152, 123 NYS 738; Kerr v. Purdy, 50 
Barb. 24 [rev on other grounds 51 N. 
Y. 629]; 502 Park Ave. Corporation v. 
Delmonico Hotel, 132 Misc. 502, 686, 
230 NYS 262; Grosso v. Sporer, 123 
Mise. 796, 206 NYS 227; Leonard vy. 
Schnaier, 119 Misc. 200, 196 NYS 173; 
Lewis v. Bollinger, 115 Misc. 221, 187 
NYS 563; Spitzli v. Guth, 112 Misc. 
630, 183 NYS 743; Matter of Hunter, 
1 Edw. 1. But see Wadick v. Mace, 
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191 N. Y. 1, 83 NE 571 (holding that 
Since a vendor could not have ‘had’ 
specific performance against a vendee 
because of a clause limiting the ven- 
dor’s right to the retention of deposit 
money, the vendee could not have 
specific performance against the ven- 
dor even though the vendee elected to 
perform). 


N. C.—Samonds vy. Cloninger, 189 
N: €. 610, 127 (SE “706; Blalock! v,- 
Hodges, 171 IN]. (Gs 134. 87 Sino 33s 


Ward v. Albertson, 165 N. C. 218, 81 
SE 168; Bryant Timber Co. v. Wil- 
son, 151 N. C. 159, 65 S.E. 984; Bryant 
Timber Co. v. Wilson, 151 N. @: 154, 
65 SE 932, 134 AmSR 982. See Cozad 
Vii JOHNSON, 17) Ne TC) OST 180) Sen 
(recognizing rule). 


N. D.—Horgan v.. Russell, 24 N. D. 
490, 140 NW 99, 48 LRANS 1150; Bed- 
go v. Flage, 22 N. D. 53, 132 NW 
637. 


Oh.—Gilbert v. Port, 28 Oh. St. 276. 


Or.—Dallas v. Gates, 133 Or. 300, 
289 P 497; Hdwards v. Tobin, 132 Or. 
38, 284 P 562, 68 ALR 152;- Clarno v: 
Grayson, 30 Or. 111, 46 P 426; Johns- 
ton v. Wadsworth, 24 Or. 494, 34 P 
13; House v. Jackson, 24 Or. 89, 32 P 
1027. 


Pa.—Markley v. Godfrey, 254 Pa. 
99,. 93 A735: = People’s ‘St. AR. ol we 
Spencer, 256 GPax 85) “272 A tags 
AmSR 22; ‘Newell’s’ App., 100 Pa: 
513; Napier v. Darlington, 70 Pa. 64; 
Smith’s App., 69 Pa. 474; Corson -v: 
Mulvany, 49 Pa. 88, 88 AmD 485; Kerr 
vo Day, 4 >-Pa.. 2 68 Ane oa 
Parker’s Est., 4 Pa. Dist. 221, 36 Wkly 
NC 400. 


R. I.—Collins vy. Howland, 125 A 
209. 

Ss. D.—Tennant v. Rafferty, 44 S. D. 
235, 184 NW 195. 


Tenn.—Bradford v. Foster, 87 Tenn. 
4,9 SW 195. 


Tex.—Naylor v. Parker, (Civ. A.) 
139 SW 93. 
Utah.—Cummings v. Nielson, 42 


Utah 157, 129 P 619. 
Vt.—Burleigh v. Mactier, 108 A 84, 


VWa.—Parker v. Murphy, 152 Va. 
173, 146 SE 254; Roanoke School Bad. 
v. Payne, 151 Va. 240, 144 SH 444; 
Watkins v. Robertson, 105 Va. 269, 54 
SE 38, 115 AmSR 880, 5 LRANS 1194; 
Cummins v. Beavers, 103 Va. 230, 48 
SE 891, 106 AmSR 881. Contra Wood 
vy. Dickey, 90 Va. 160, 17 SE 818. 


Wash.—Young Vv. Nelson, 121 
Wash. 285, 209 P 515, 30, AUR (568; 
Richardson vy. Harkness, 59 Wash. 
474, 110 P 9; Stevens v. Kittredge, 
44 Wash. 347, 87 P 484; Conner v. 
Clapp, 42 Wash. 642, 85 P 342. 


Ww. Va.—Carnegie Natural Gas Co. 
vy. South Penn. Oil Co., 56 W. Va. 402, 
49 SE 548; Barrett v. McAllister, 33 
W. Va. 738; 11 SE 220;- Donnally ‘v. 
Parker, 5 W. Va. 301. But see His- 
sam v. Parish, 41 W. Va. 686, 24 SE 
600, 56 AmSR 892 (indicating that an 
option to sell lacks mutuality and will 
not be specifically enforced). 


Wis.—McKinley Tel. Co. v. Cum- 
berland Tel. Co., 152 Wis. 359, 140 NW 
38; Wall v. Minneapolis, etc., R. Co., 
86 Wis. 48, 56 NW 367. 


Wyo.—Frank v. Stratford-Hand- 
cock, 13 Wyo. 37, 77 P 134, 110 AmSR 
963, 67 LRA 571. 


Eng.—Moss v. Barton, L. R. 1 Eq. 
474; Hersey v. Giblett, 18 Beav. 174, 
52 Reprint 69; Starkey v. Barton, 
[1909] 1 Ch. 284; Lawes v. Bennett, 
1 Cox Ch. 167, 29 Reprint 1111, 7 Ves. 
436. Contra Bromley Jefferys, Prec. 
Ch. 138, 24 Reprint 66, 2 Vern. Ch. 
415, 23 Reprint 867. 


Can.—St. Denis v. Quevillon, 51 
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cally enforceable but rather the contract resulting 
An option, how- 
ever, when supported by a valuable consideration, 
is more than a mere offer,®® and an attempted rev- 
ocation will not bar specific performance if there 


from an exercise of the option.** 


SPECIFIC PERFORMANCE 


is a subsequent acceptance within the time fixed 


Can. S. C. 603 [rev 23 Que. K. B. 436]. 


B. C.—Naismith v. Bentley, 16 B. 
C. 308. 
N. B.—Hunter v. Farrell, 42 N. B. 


323- : 
Ont.—Casey v. Hanlon, 22 Grant 
Ch. 445. 


Contra Jenkins v. Locke, 3 App. (D. 
C.) 485. 


And see Snell v. Mitchell, 65 
Me. 48 (where one ground for refus- 
ing specific performance was _ lack 
of mutuality in that one party could 
be compelled to sell but the other 
could not be compelled to buy). 


[a] Barly doctrine of mutuality 
modified as to options.—‘‘The doctrine 
of the earlier English and American 
eases, in which it was held that the 
want of mutuality of obligation and 
remedy would render the contract in- 
capable of specific enforcement, has, 
by the modern cases, been so modi- 
fied, that optional agreements to con- 
vey, without any corresponding obli- 
gation or covenant to purchase, will 
now be specifically enforced, in equi- 
ty, if made upon sufficient and valu- 
able consideration.’ Hayes Vv. 
© Brien, 249 Tl 403, 411, 37 NE 73, 
23 LRA 555. 


[b] Mutuality exists before relief 
is granted.—When a valid option is 
accepted, within the time and upon 
the conditions prescribed, the obliga- 
tions and remedies of the parties be- 
come mutual so that there is no ob- 
jection to specific performance on the 


grounds of lack of mutuality. Elect. 
Management, etc., Corp. v. United 
Power, ete., .Corp:,, 19, ES (2d)! 321 


Johnston v. Trippe, 33 Fed. 530; Ala- 
bama Water Co. v. Anniston, 215 Ala. 
120, 1t0 S 86; Anniston y. Alabama 
Water Co., 207 Ala. 497, 93 S 409; 
Ross v. Parks, 93 Ala. 153, 8 S 368, 3 
AmSR: 477-11) DRA -148% Smith -v. 
Bangham, 156 Cal. 359, 104 P 689, 28 
LRANS 522; Guyer v. Warren, 175 
Ili. 328, 51 NE 580; Thomas y. Gott- 
lieb, etc., Brewing Co., 102 Md. 417, 
62 A 633; Bronsdon'v. Shupe, 98 N. J. 
Eq. 67, 129 A 755 [aff 99 N. J. Eq. 449, 
131 A 921]; Hamilton College v. Rob- 
ects, 22s UN. 5o., bo) IN Oe. lion 
dort vo Smith, 217 App. Div. 150,.217 
NYS 145; Grosso v. Sporer, 123 Misc. 
796, 206 NYS 227; Lewis v. Bollinger, 
115 Misc. 221, 187 NYS 563; Giannini 
v. Foster, 119 Misc. 343, 196 NYS 247: 
Beddow v. Flage, 22 N. D. 53, 132 NW 
637; House v. Jackson, 24 Or. 89, 32 
P 1027; Newell’s App., 100 Pa. 513. 


[ec] No specific performance against 
optionee before acceptance.—Bermu- 
da Stock Farms Co. v. Gilliland Oil 
Co., 155 La. 949, 99 S 708; Bennett v. 
Petroleum County, 87 Mont. 436, 288 
P 1018; Smith v. Nichols Land Co., 
189 Wis. 115, 207 NW 302. 


[ad] Corporation’s option to pur- 
chase stockholder’s stock.—A mutual 
agreement between all stockholders 
of a corporation that whenever a 
stockholder wishes to sell any of his 
stock the corporation shall have the 
exclusive right to purchase it for a 
limited period after notice of the wish 
to sell gives to the corporation a 
valid option for the purchase of stock 
upon the conditions named and may 
be specifically enforced against one 


who purchases in violation of the 
agreement with notice of the same. 
Model Clothing House v. Dickinson, 
146 Minn. 367, 178 NW 957. 


[e] Options to purchase or sell 
land.—(1) ‘An ‘option to~ purchase 
land’ given upon a valuable consider- 
ation is a grant of the right to pur- 
chase within the time specified there- 
in, and although it is not binding 
upon the grantee thereof, until its ac- 
ceptance, it does become binding and 
mutual when the offer is accepted, 
and the payment is tendered, aS was 
done in this case. In such a con- 
tract, the purchaser pays for jhe 
privilege of his election, and the mak- 
er of the option sells him that privi- 
lege, and where the contract is free 
from fraud, and is based upon a suf- 
ficient consideration, it imposes upon 
the maker the obligation to perform 
it specifically, which equity will en- 
force.” Hoogendorn y. Daniel, 178 
Fed. 765, 768; 102 CCA 213. (2) “An 
option to buy or sell land, more than 
any other form of contract, contem- 
plates a specific performance of its 
terms; and it is the right to have 
them specifically enforced that im- 
parts to them their usefulness and 
value. An option to buy or sell a 
town lot may be valuable when the 
party can have the contract specifical- 
ly enforced, but, if he cannot do this, 
and must resort to an action at law 
for damages, his option in most cases 
will be of little or no value. No man 
of any experience in the law would 
esteem an option on a lawsuit for an 
uncertain measure of damages as of 
any value.’- Watts v. Kellar, 56 Fed. 
AOC CAs 39.45 s 


{[{] Invalid or illegal option.—(1) 
Stock Corp. L. § 53, requiring that 
every subscriber of stock whose sub- 
scription is payable in cash accom- 
pany his subscription with ten per 
cent of the amount subscribed by him 
renders invalid an option for the pur- 
chase of stock if the optionee does 
does not pay in cash ten per cent of 
the value of the stock covered by the 
option, and specific performance will 
not be granted although the option is 
subsequently accepted in accordance 
with its terms. Donovan v. Powers 
Film Products, 111 Mise. 276, 181 
NYS 157. (2) Enforcement, of illegal 
contracts generally see supra § 157. 


Options without time limitation as 
violating rule against perpetuities 
see Perpetuities § 40. 


58. Wilson v. Seybold, 216 Fed. 
975; Rude v. Levy, 43 Colo. 482, 96 P 
560, 127 AmSR 123, 24 LRANS 91; 
Tromley v. Lange, 236 Mich. 240, 210 
NW 202. 


[a] Not option but contract creat- 
ed by acceptance enforced.—(1) “An 
ordinary option is not itself a con- 
tract subject to equity’s power to com- 
pel specific performance, but only a 
continuing offer to contract in futuro 
upon acceptance and compliance with 
certain specified terms and conditions. 
If this offer is not based upon a valua- 
ble consideration, it can be withdrawn 
at any time; but if based upon such 
consideration, no matter how small, 
it cannot, under ordinary conditions, 
be withdrawn until the fixed time for 
it to run has. expired. Whether 


[§§ 159-160 


° 


for exercising the option.®° 

[§ 160] b. Acceptance.°* &§ 
will not be granted if the option has not been un- 
conditionally accepted, in full accordance with its 
terms and conditions, and within the time prescribed 


Specific performance 


specific performance can be granted > 
by equity depends upon whether the 
terms and conditions of the offer are 
accepted and complied with, whereby 
an executory contract of sale is creat- 
ed. It is such executory contract of 
sale, so created, that can be specifical- 
ly enforced. When a continuing offer 
is accepted, and its terms complied 
with, the executory contract, thereby 
created, is subject to the same rules, 
as regards specific performance, as 
any other ordinary contract made di- 
rect, without intervention of an_op- 
tion.” Wilson v. Seybold, 216 Fed. 
975, 977. (2) “It is, strictly speak= 
ing, inaccurate to speak of the specific 
performance of an option; for before 
the remedy can be invoked it has 
ceased to be an option and has ripened 
into a mutually binding and mutually 
enforceable contract.’’ Rude v. Levy, 
43 Colo. 482, 488, 96 P 560, 127 AmSR 
123, 24 LRANS 91. But see Yee Hop 
v. Nakuina, 27 Hawaii 286 (apparently 
regarding the option itself as the 
thing sought to be specifically en- 
forced). 


59. FHEastis v. Beasley, 214 Ala. 651, 
108 S 768; Matter of Hunter, 1 Edw. 
GNSS) TL. 


[a] Death of optionor.—An option 
being more than a mere offer, the 
death of the optionor before accept- 
ance will not defeat specifics per- 
formance. Eastis v. Beasley, 214 Ala. 
651, 108 S 768; Matter of Hunter, 1 


Edw. (N. Y.) 1. 


60. Marsh v. Lott, 8 Cal. A. 384, 97 
P 163; Solomon Mier Co. v. Hadden, 
148 Mich. 488, 111 NW 1040, 118 AmSR 
586, 12 AnnCas 88; Spitzli v. Guth, 
112 Misc. 630, 183 NYS 743; Ward v. 
Albertson, 165 N. C. 218, 81 SE 168: 


[a] Conveyance before option to 
purchase has expired.—(1) A con- 
veyance by the optionor, before the 
time for exercising an option to pur- 
chase has expired, to a third person 
who has notice of the agreement, will 
not prevent the optionee from having 
specific performance. Ross vy. Parks, 
93 Ala. 153, 8 S 368, 30 AmSR 47, 11 
LRA 148; Larson y. Smith, 174 Iowa 
619, 156 NW 8138. But see Triesch- 
mann vy. Blytheville Steam Laundry, 
148 Ark. 237, 230 SW 38 (holding that 
where one having an option to pur- 
chase property permits it to be sold 
to a third person before exercising its 
option, he has no equitable interest in 
the land which will support a suit 
for specific performance, but is limit- 
ed to an action at law for breach of 
the contract). (2) Effect of convey- 
ance of which optionee has notice 
where option is without consideration 
see infra § 161. (3) Specific en- 
forcement against third persons see 
Supra §§ 83-94: (4) Whether ac- 
ceptance of option to purchase. en- 
titles vendee to specific performance, 
and makes him equitable owner as of 
date of acceptance or as of date op- 
tion was given see Vendor and Pur- 
chaser [89 Cye’ 1244]. 


61. Acceptance of option: 


Distinguished from performance of 
resulting contract see infra § 333. 
For purchase and sale of real estate 


see Vendor and Purchas C 
1237-1243]. great 


SS a ae ee 
For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 160-161] 


for its exercise.62 Acceptance may be made by fil- 
ing a bill for specifie performance, within the time 
fixed for exercising the option, and offering to per- 
form all things condition precedent to a full consum- 
mation of the contract;*? but if the optionee, with- 
out accepting the option, files a bill to obtain en- 
forcement only of some right which he is to have 
preliminary to the exercise of the option specific 
performance will not be granted since in such a case 
the plaintiff still remains free to perform or not as 


62. U. S.—Waterman v. Banks, 144 
U. S. 394, 12 SCt 646, 36 L. ed. 479 
[rev 27 Fed. 827]. 


Colo.—Rude v. Levy, 43 Colo. 482, 
Ee P 560, 127 AmSR 1238, 24 LRANS 

D. C.—Soper v. Myers, 45 App. 286. 

Fla.—Finn v. Bowden, 66 Fla. 41, 
63'S 139. 

Kan.—Irrigation L. & T. Co. v. Os- 
wald, 103 Kan. 676, 176 P 135. 

Mich.—Tromley v. Lange, 236 Mich. 
240, 210 NW 202. 

Miss.—Morton y. Varnado, 127 Miss. 
332, 90 S TT. 

N. Y.—Kerr v. Purdy, 57 N. Y. 629 
[rev 50 Barb. 24]; Dittenfass v. Hors- 
ley, 177 App. Div. 143, 163 NYS 626. 

N. C.—Winders y. Kenan, 161 N. C. 
628, 77 SE 687; Hardy v. Ward, 150 
N. C. 385, 64 SE 171. 


Tex.—Grier v. Stewart, (Civ. A.) 
136 SW 1176. 
W. Va.—Pollock v. Brookover, 60 


W. Va. 75, 53 SE 795, 6 LRANS 403; 
Weaver v. Burr, 31 W. Va. 736, 8 SE 
743, 3 LRA 94. 


Can.—Roots v. Carey, 49 Can. S. C. 
211 [rev 5 Alta. L. 125, 2 West Wkly 
677]. 


B. C.—Cunningham vy. Stockham, 15 
Best 4ays 


Ont.—Beer v. Lea, 29 Ont. L. 255, 4 
OntWN 342, 23 OntWR 826. 


But see Cummings vy. Nielson, 42 
Utah 157, 129 P 619 (dictum to effect 
that an option is accepted when the 
optionee assents to a contract of 
which the option forms a part). 


[a] Reason for rule.—‘It must be 
Kept in mind that specific performance 
is of a bilateral contract arising out 
of acceptance of an option. This 
necessarily involves such an ac- 
ceptance as renders the option terms 
fully operative and mutually binding.” 
Tromley v. Lange, 236 Mich. 240, 210 
NW 202; 203. 


{b] ‘Time fixed for acceptance is of 
essence (1) and a subsequent accept- 
ance is wholly ineffectual to give a 
right to specific performance if the 
optionor is in no way responsible for 
the delay. Waterman vy. Banks, 144 
Pilea 394) 1 SCT. 646), 360 L.. ed, £79 
[rev 27 Fed. 827]; Soper v. Myers, 45 
App. (D. C.) 286; Tromtey v. Lange, 
236 Mich. 240, 210 NW 202; Grier v. 
Stewart, (Tex. Civ. A.) 136 SW _ 1176; 
Pollock vy. Brookover, 60 W. Va._75, 
538 SE 795, 6 LRANS 403. (2) But 
it seems that specific performance 
may be granted despite some delay in 
acceptance if the delay is due toa 
bona fide mistake and the optionor is 


not seriously prejudiced thereby. 
Brunson v. Carter Oil Co., 259 Fed. 
656 [app dism 268 Fed. 1020]. (3) 


Although there is no acceptance until 
after the time prescribed therefor in 
the option, if the belated acceptance Is 
concurred in by the optionor and both 
parties proceed with the contract, the 
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SPECIFIC PERFORMANCE 


he elects.&* 


tion. 


optionee cannot thereafter defeat 
specific performance by setting up his 
delay in accepting. Havre de Grace 
Water Co. of Harford County v. City 
of Havre de Grace, 150 Md. 241, 132 A 
768. (4) _ Delay in performance after 
contract is completed by acceptance 
see infra §§ 387-405. 


[c} Delay where no time pre- 
scribed.—Great delay in accepting an 
option may cause specific performance 
to be denied -although no time limita- 
tion has been expressly placed upon 
the exercise of the option. Bauer v. 
Lumaghi Coal Co., 209 Ill. 316, 70 NE 


634; Davis v. Petty, 147 Mo. 3874, 48 
Sw 944. 
[ad] Sufficiency of acceptance.—(1) 


If notice only is required to consti- 
tute an acceptance of the option, and 
notice is duly given, a subsequent de- 
fault in performance does not pre- 
vent the option from ripening into a 
contract which may be specifically en- 
forced. Berkner vy. Segal, 168 Minn. 
62, 209 NW 536; Markley v. Godfrey, 
254 Pa. 99, 98 A 785,.-(2) However, 
a mere notice of acceptance is not 
sufficient if the terms of an option 
to purchase require that acceptance 
be made by a payment of the purchase 
money or some portion thereof. Finn 
v. Bowden, 66 Fla. 41, 63 S 139; Win- 
ders v. Kenan, 161 N. C. 628, 77 SE 


6873) Hardy v. Ward, 150: N.C. 335; 
Grier v. Stewart, (Lex. “Civ, A.) £36 
SW 1176; Weaver v. Burr, 31 W. Va. 


736s Sse 4a, oO) lA S94 (3)! An 
oral notice is insufficient if a writ- 
ten notice of acceptance is required. 
Tromley v. Lange, 236 Mich. 240, 210 
NW 202. (4) A tender of complete 
performance of the conditions for ac- 
ceptance may be unnecessary where 
the optionee is able and willing to 
perform and signifies his acceptance 
but it is apparent that any tender will 
be futile because the optionor has 
placed it beyond his power to perform. 
Samonds vy. Cloninger, 189 N. C. 610, 
127 SE 706. 


[fe] Waiver.—Where the option 
simply gives plaintiff the first right 
to buy in case defendant decides to 
sell, and defendant after deciding to 
sell asks plaintiff if he wishes to ex- 
ercise his option to which plaintiff re- 
plies that he does not, and defendant 
thereupon makes a sale to a third per- 
son in which plaintiff acquiesces, 
plaintiff thereby waives his right to 
exercise the option and cannot sub- 
sequently have specific performance. 
Goodman vy. Grimmer, 34 N. M. 111, 


Time for performance by plaintiff 
see infra §§ 352-405. 


63: U. S—Buhl v. Stephens, 84 
Fed. 922. 

Ala.—EHastis v. Beasley, 214 Ala. 
GhinOs) Seuss. elackburn® vo) Me- 


Laughlin, 202 Ala. 434, 80 S 818. 


Ga.—Black v. Maddox, 104 Ga. 157, 
30 SE 7238. 

Md.—Maughlin y. Perry, 35 Md. 
352. 


[§ 161] c. Consideration. 
estopped from denying the receipt of considera- 
tion,®® or the option is under seal,®® either an op- 
tion,®* or an extension of the time within which to 
exercise an option,®® to be valid as an irrevocable 
offer must be supported by some valuable considera- 
Provided it is given before any revocation 
takes place, the consideration need not be given at 


[58 0. 3:] 977 


Unless the optionor is 


N. J.—Bronsdon v. Shupe, 99 N. J. 
Eq. 449, 131 A 921 [aff 98 N. J. Eq. 67, 
129 A 755]; Woodruff v. Woodruff, 44 
NivdJebids 33495 16) A: 43 AGT S08 
Cummins v. Beavers, 103 Va. 230, 48 


SE 891, 106 AmSR 881, 1 AnnCas 
986. ‘ 
[a] Bill filed after time for accept- 


ance.—If the bill is not filed within 
the period fixed by the option for 
acceptance, it cannot be treated as an 
acceptance of the option. Tromley v. 
Lange, «236 Mich. 240, 210 NW 202. 


64. Electric Management, etc., 
Corp. v. United Power, ete., Corp., 19 
EE (2a) Siti: Mutual be ine Comm: 
Stephens, 214 N. Y. 488, 108 NE 856, 
LRA1917C 809. 


[a] TIllustration.—Where the con- 
tract gives the optionee the right to 
have an investigation or appraisal 
made of the property before exercis- 
ing his option and the optionee seeks 
to have this right enforced without 
accepting the option specific per- 
formance will not be granted. - Elec- 
tric Management, ete., Corp. v. United 
Power, ete., Corp., 19 F. (2d) 311 (pre- 
liminary investigation); Mutual L. 
Ins. Co. v. Stephens, 214 N. Y. 488, 
108 N. E. 856, LRA1917C 809. 


65. Hoogendorn vy. Daniel, 178 Fed. 
AGS, LOZ “OCAY 243" 


[a] Estoppel to deny receipt of 
consideration.—A defendant who has 
given a written option for the pur- 
chase of property, which recites the 
giving of a valuable consideration, is 
estopped from dénying the receipt of 
such consideration as against one who 
with his knowledge and without ob- 
jection on his part purchases the op- 
tion, paying a substantial considera- 
tion therefor. Hoogendorn v. Daniel, 
178 Fed. 765, 102 CCA 213. 


‘66. See infra § 162. 
67. Ga.—Peacock v. Deweese, 73 
Ga. 570. 


I1l.—Corbett v. Cronkhite, 239 Ill. 9, 
87 NE 874; Crandall v. Willig, 166 I11. 
233, 46 NE 755. 

Ky.—Walton v. Franks, 191 Ky. 32, 
228 SW 1025. 


Mont.—Ide v. Leiser, 10 Mont. 5, 24 
P 695, 24 AmSR 17. 


Nebr.—Tidball  v. 
Nebr. 524, 93 NW 679. 


N. Y.—Pomeroy v. Newell, 117 App. 
Div. 800, 102 NYS 1098. 


Or.—Sprague v. Schotte, 48 Or. 609, 
P 1046. 


Va.—Graybill v. Braugh, 89 Va. 895, 
17 SE 558, 37 AmSR 894, 21 LRA 1383. 


W. Va.—Weaver v. Burr, 31 W. Va. 
736, 8 SE 748, 3 LRA 94. 


Ont.—Davis v. Shaw, 21 Ont. L. 474, 
15 OntWR 134, 16 OntWR 273. ’ 


68. Yee Hop v. Nakuina, 27 Hawaii 
286; Coleman v. Applegarth, 68 Md. 
21, 11 A 284, 6 AmSR 417; Cummins 
v. Beavers, 103 Va. 230, 48 SH 891, 
106 AmSR 881, 1 Ann. Cas. 986. 


Challburg, 67 


87 


978 [58 C.J.] 


the time the option is made;°® and if some consid- 
eration has been actually given or tendered,‘® its 
amount or sufficiency is generally regarded as im- 


material.‘ 


Effect of absence of consideration. t 
are some cases which appear to state unqualifiedly 


' 69. Spitzli v. Guth, 112 Misc. 630, 
183 NYS 743; Cummins v. Beavers, 
103 Va. 230, 48 SE 891, 106 AmSR 
881. 
70. George v. Schuman, 202 Mich. 
241,168 NW 486. 


[a] ender of nominal considera- 
tion sufficient.—The fact that a 
nominal consideration, recited as hav- 
ing been paid, is refused by the giver 
of an option after it has been duly 
tendered by the optionee does not 
make the contract gratuitous for want 
of consideration, since an uncondition- 
al tender is under such circumstances 


equivalent to actual payment. George 
v. Schuman, 202 Mich. 241, 168 NW 
486. 

71. Ala.—Ross y. Parks, 93 Ala. 
153, 8 S 368, 30 AmSR 47,11 LRA 
148. 

Colo.—Gordon v. Darnell, 5 Colo. 
302. 


Ill.— Guyer v. Warren, 175 Ill. 328, 
51 NE 580. 


Md.—Brewer v. 
681, 86 A 228. 


Mich.—Standard Oil Co. v. Murray, 
214 Mich. 299, 183 NW 55; Wayne 
Woods Land Co. v. Beeman, 211 Mich. 
360, 178 NW 696; George v. Schuman, 
202 Mich. 241, 168 NW 486. 


N. Y.—Leonard v. Schnaier, 
Mise. 200, 196 NYS 173. 


N. C.—Ward vy. Albertson, 165 N. C. 
218, 81 SE 168. 


Or.—Clarno v. Grayson, 30 Or. 111, 
46 P 426. : 


Va.—Cummins v. Beavers, 103 Va. 
230, 48 SE 891, 106 AmSR 881. 


[a] Reason for rule.—‘It is found 
by the court that the consideration 
agreed to be paid for the land, i. e., 
the sum of seventeen thousand dol- 
lars, was fair and adequate. The 
plaintiff having bound himself by the 
acceptance of the option to pay this 
sum, we think the question whether 
or not one dollar was an adequate 
consideration for the option is a false 
quantity. The plaintiff is not seek- 
ing in this action to enforce the op- 
tion, but to compel compliance with 
the contract which resulted from his 
exercise of the option. That con- 
tract was one whereby Bangham 
bound himself to sell the land, and 
Smith agreed to buy it, for the sum 
of seventeen thousand dollars. This 
is found by the court to be an ade- 
quate and fair consideration for the 
conveyance, and on an action by the 
vendee for specific performance of 
such contract the adequacy of the 
price paid for the option is not a ma- 
terial consideration.” Smith v. Bang- 
ham, 156 Cal. 359, 364, 104 P 689, 28 
LRANS 522. 


[b] In California (1) Civ. Code, § 
38391 subd. 1, making an adequate con- 
sideration for a contract a condition 
for the specific enforcement thereof, 
has reference to the consideration to 
be paid for the property, and has no 
application to the sufficiency of the 
consideration paid for an option to 
purchase the property at a stipulated 
price. Marsh vy. Lott, 8 Cal. A. 384, 
97 P 168. (2) The rule of the text 
applies. Smith v. Bangham, 156 Cal. 


Sowers, 118 Md. 


ak) 


SPECIFIC PERFORMANCE 


a | 


[§ 161 


that specific performance will not be granted if an 
option is without consideration,’? the true rule 
seems to be that such an “option” stands as a con- 


tinuing offer until revoked, and if accepted before 


While there 


359, 104 P 689, 28 LRANS 522; Marsh 
viaLott,.8 Cal. A. 384, 97 P 163: 


[e] 
mentis.—(1) 
provements 


Expenditures and improve- 
Expenditures and im- 
contemplated by the 
agreement granting the option and 
made in reliance upon the right to 
exercise the option constitute a suffi- 
cient consideration to make the option 
irrevocable. King-Blair Co. v. 
Schloss, 253 Mich. 248, 234 NW 481; 
Starr v. Crenshaw, 279 Mo. 344, 213 
SW 811; Clarno v. Grayson, 30 Or. 
111, 46 P 426. (2) But the fact that 
a proposed vendee, after an option 
to purchase has been given him, and 
before it has been revoked expends 
money in,investigating the land does 
not constitute such consideration as 
will make the option irrevocable and 
entitle the vendee to specific perform- 
ance where the vendor has revoked 
the option before it has been ac- 


cepted. Corbett v. Cronkhite, 239 Ill. 
9, 87 NE 874. 
[d] Options forming part of other 


contract.—(1) Sufficient considera- 
tion for an option may be found in 
the undertakings of the optionee un- 


der a lease, or other contract, of 
which the option forms a part. Davis 
v. Robert, 89 Ala. 402, 8 S 114, 18 


AmSR 126; Monihon y. Wakelin, 6 
Ariz. 225, 56 P 735; Meyer v. Jenkins, 
80 Ark. 209, 96 SW 991; O’Connell v. 
Lampe, 206 Cal. 282, 274 P 336; In 
Swanston v. Clark, 153 Cal. 300, 95 
P 1117; Stanton v. Singleton, (Cal.) 
54. P 587; Hall v. Center, 40 Cal. 63; 
De Rutte v. Muldrow, 16 Cal. 505; 
Crawford v. Smith, 151 Ga. 18, 105 SE 


417; 4Perry Vv. Paschal, 103 Ga. 134, 
29 SE 703; Hawes v. Favor, 161 Il. 
440, 43 NE 1076; Hayes vy. O’Brien, 


149 Ill. 403, 37 NE 73, 23 DURA 555; 
Herrman y. Babcock, 103 Ind. 461, 
3 NE 142; Souffrain v. McDonald, 27 
Ind. 269; Larson v. "Smith, 174 Iowa 
619, 156 NW 813; Wolf v. Lodge, 159 
Iowa 162, 140 NW 429; Bacon v. Ken- 
tucky Cent. R. Co., 95 Ky. 378, 25 SW 
747, 16 KyL 77; Louisville Bank v. 


‘Baumeister, 87 Ky. 6, 7 SW 170, 9 KyL 


845; Thomas vy. Gottlieb, etc., Brew- 
ing Co., 102 Md. 417, 62 A 633; Maugh- 


lin v. Perry, 35 Md. 852; Thommen 
Ve somith, Ss Ney J, eid. 476,— 103) Al 
25; Donahue vy. Potter, ete., Co., 63 
Nebr. 128, 88 NW 171; Schields v. 


Horbach, 28 Nebr. 359, 44 NW 465; 
Schroeder v. Gemeinder, 10 Nev. 355; 
Waters v. Bew, 52 N. J.. Eq. 787, 29 
A590; ‘Page v.. Martin, 46 Nw J. Ha. 
585, 20 A 46; Hawralty v. Warren, 
18 N. J. Eq. 124, 90 AmD 613; Crocker 
v. Page, 210 App. Div. 735, 206 NYS 
481 [aff 240 N. Y. 638, 148 NE 738]; 
Grosso v. Sporer, 123 Misc. 796, 206 
NYS 227; Lewis v. Bollinger, 115 
Misc. 221, 187 NYS 563; House v. 
Jackson, 24 Or. 89, 32 P 1027; Newell’s 
App., 100 Pa. 513; Richardson v. 
Harkness, 59 Wash. 474,110 P 9. (2) 
If the lease or other contract fails 
to become effective because of: plain- 
tiff’s failure to perform a condition 
precedent then such agreement does 
not constitute a consideration for the 
option contained therein. Frank v. 
Stratford-Handcock, 13 Wyo. 37, 77 
P 134, 110 AmSR 9638, 67 LRA 571. 
(3) When an option to purchase con- 
tained in a lease is founded on no in- 
dependent consideration, a forfeiture 
of the lease because of default by the 


retracted a contract is created which may be spe- 
cifically enforced ;7* but if revoked before accepted 


lessee extinguishes the consideration 
for the option. Polish-American 
Volunteer Defenders of America v. 
Roman Catholic Church of Our Lady 
of Chenstohowa, 102 N. J. Ha. 73, 139 
AVEOOS Se 


[e] Money payments held suffi- 
cient.—(1) Twenty-five cents. 
Marsh ivi, Wott; 8 Calle As Sos, aoe 
163. (2) Fifty cents. Ross v. 


Parks, 93 Ala. 153, 8 S 368, 30 AmSR 
47, 11 LRA 148. (©) One dollar: 
Wilson v. Seybold, 216 Fed. 975; 
Mathews Slate Co. v. New Empire 
Slate -Co.5% 122) "Rhedh: 97235 Snuthey, 
Bangham, 156 Cal. 359, 104 P 689, 
28 LRANS 522; Strachan v. Drake, 
61 Colo. 444, 158 P 310 [dist Rude_v. 
Levy, 43 Colo. 482, 96 P 560, 127 AmSR 
123, 24 LRANS 91 (where it was said 
that a recited consideration of one dol- 
lar, although actually paid, is merely 
a nominal consideration and does not 
alone, constitute the “proper” or 
“fair’ consideration usually consid- 
ered essential to a suit for specific 
performance) ]; Guyer v. Warren, 175 
Ill. 328, 51 NE 580; Standard Oil Co. 
v. Murray, 214 Mich. 299, 183 NW 55; 
Wayne Woods Land Co. v. Beeman, 
211 Mich. 360, 178 NW 696; George v. 
Schuman, 202 Mich. 241, 168 NW 486; 
Cummins v. Beavers, 103 Va. 230, 48 
SE 891, 106 AmSR 881, 1 Ann. Cas. 


986. (4) Five dollars. Ward v. Al- 
bertson, 165 N. C. 218, 81 SE 168. 
(5) Ten dollars. Electric Manage- 


ment, ete., Corp. v. United Power, etc., 
Corps. L9Shs aapieoda 


S.—Smith v. Reynolds, 8° 


VELL NOM 
Fed. 696, 3 McCrary 157. 


Hawaii. Yee Hop v. Nakuina, 27 
Hawaii 286. 


Ky.—Litz v. Goosling, 93 Ky. 185, 
19 SW 527, 14 Ky 91; 21 BRA 127. 


Mo.—Davis v. Petty, 147 Mo. 374, 48 
Sw 944. 


N. J.—-Polish-American Volunteer 
Defenders of America v. Roman 
Catholic Church of Our Lady of Chen- 
stohowa, 102 N. J. Eq. 73, 139 A 709. 


See Larson vy. Smith, 174 Iowa 619, 
631, 156 NW 813 (‘Of course, a volun- 
tary option not based upon a con- 
sideration cannot be specifically en- 
forced’). ; 


73. Cal.—Braselton v. Vokal, 53 
Cal. A. 582, 200 P 670. : 


Ill. Wagner v. McClay, 306 Tl. 
560, 138 NE 164; Threlkeld y. Ing- 
lett, 289 Ill. 90, 124 NE 368. 


Md.—Brewer v. Sowers, 


118 Md. 
681, 86 A 228. 


N. C.—Bryant Timber Co. v. Wil- 


son, 151 N. C..154, 65 SE 
AmSR 982. pia 


Pa.—Schaeffer v. Herman, 
86, 85 A 94. maar 


[a] Rule ; applies to extensions 
without consideration.—Ide y. Leiser, 
10 Mont. 5, 24 P 695, 24 AmSR 17. 


[b] Unexercised privilere to re- 
voke.—The fact that the aereemona 
gives the optionor the right te revoke 
the option at any time by tendering 
back the consideration for the option 
will not defeat specific performance 
where plaintiff has accepted the op- 
tion. before the optionor has exer- 


cised his privilege of revocation. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 161-163] 


then specific performance will not be granted al- 
though there may be a subsequent acceptance with- 


in the time originally preseribed.?# 
[§ 162] d. Under Seal. 


fact that it is under seal.7® 


[§ 163] 12. Contracts Subject to Conditions.77 


In some jurisdiction an 
option under seal is an irrevocable offer regardless 
of whether any consideration has actually been given 
for the same;'® but in others it is said that equity 
will look at the substance rather than the form and 
if there is actually no consideration the offer will 
be treated as revocable until accepted despite the 
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sole benefit of plaintiff and he has waived compli- 
ance therewith,‘* -a contract in which defendant’s 


obligation to perform is subject to some condition 


existed.S° 


precedent cannot be specifically enforced if the con- 
dition has not been fulfilled;*® but if such a con- 
tract has become absolute by reason of fulfillment 
of the condition it may be specifically enforced to 
the same extent as if no condition had originally 
If defendant 
perform, the existence ,of a condition subsequent, 
which may release him at some time in the future, 


is presently bound to 


will not prevent specific performance from being 


granted.§+ 


Unless the condition is construed as being for the 


Welch v. Fields, 230 Mich. 208, 202 
NW 915. 


74 Couch v. McCoy, 138 Fed. 696; 
Corbett v.. Cronkhite, 239 Tl, 9, 87 
NE 874: Crandall v. Willig, 166 I11. 
233, 46 NE 755; Pomeroy v. Newell, 
TPA DD. Div. 800.3102 NYS) 10985 
0 ian v. Schotte, 48 Or. 609, 87 P 


[a] Conveyances of which op- 
tionee has notice.—(1) A sale and 
conveyance to a third party by one 
who has given an option without con- 
sideration, which is brought to the 
knowledge of the optionee before-ac- 
ceptance, amounts to a sufficient rev- 
ocation to make a subsequent accept- 
ance ineffective. Walton v. Franks, 
191 Ky. 32,228 SW 1025; Coleman v. 
Applegarth, 68 Md. 21, 11 A 284, 6 
AmSR 417; Frank v. Stratford-Hand- 
cock, 13 Wyo. 37, 77 P 134, 110 AmSR 
963, 67 LRA 571; Cartwright v. Hoog- 
stoel, 105 L. T. Rep. N. S. 628; Davis 
v. Shaw, 21 Ont. L. 474, 15 OntWR 134, 
16 OntWR 273. (2) Buta sale toa 
third party is not a sufficient revoca- 
tion if the offeree receives no notice 
of it before acceptance. Threlkeld 
v. Inglett, 289 Ill. 90, 124 NE 368. 


75. U. S.—wWillard v. Tayloe, 8 
Wall. 557, 19 L. ed. 501; Dunlop v. 
Baker, 239 Fed. 193, 152 CCA 181 


[certiorari den 242 U. S. 650, 37 SCt 
242, 61 L. ed. 545]. 


Md.—Brewer v. Sowers, 
681, 86 A 228. 


Mass.—O’Brien v. Boland, 166 Mass. 
481, 44 NE 602. 


N. C.—Salmonds v. Cloninger, 189 
INC. 2610; 12% SH 706: 


Va.—Parker v. Murphy, 152 Va. 1738, 
146 SE 254; Watkins v. Robertson, 
105 Va. 269, 54 SE 33, 115 AmSR 880, 
5 LRANS 1194 [overr Graybill v. 
Braugh, 89 Va. 895, 17 SE 558, 37 
AmSR 894, 21 LRA 133]. 


WwW. Va.—Weaver v. Burr, 31 W. Va. 
736, 8 SE 743, 3 LRA 94 (dictum). 


76. Rude v. Levy, 43 Colo, 482, 
96 P 560, 127 AmSR 123, 24 LRANS 
91; Gordon v. Darnell, 5 Colo, 302: 
Corbett v. Cronkhite, 239 Ill. 9, 87 
NE 874: Crandall v. Willig, 166 Tl. 
233, 46 NE 755. But ‘see Guyer v. 
Warren, 175 Ill. 328, 51 NE 580 (in- 
dicating that if option is under seal 
jack of consideration cannot be in- 
quired into). 

[a] Seal imports consideration.— 
It is sometimes held that a seal prima 
facie imports a consideration al- 
though actual lack of consideration 
for a sealed option may be _ shown. 
Borel v. Mead, 3 N. M. 84, 2 P 222. 


77, Contracts conditional upon de- 
termination of price by arbitrators or 
appraisers see infra §$§ 276-278. 


7g. Epstein v. Mundweiler, 97_N. J. 
Bq. 375, 127 A 547; Leonard v. King, 
63 Tex. Civ. A. 224, 185 SW 742. But 


118 Md. 


see Allen vy. Angus, 69 Or. 494, 138 P 
1074, 1389 P 721 (apparently holding 
that a provision giving the plaintiff 
an option to declare the contract void 
if a certain condition precedent is not 
performed leaves the contract of no 
effect whatsoever until the condition 
happens and that if defendant elects 
to withdraw from the agreement be- 
fore the expiration of the time in 
which the condition must be complied 
with, specific performance cannot be 
had against him although the condi- 
tion is actually fulfilled within the 
time prescribed and plaintiff elects 
to have the contract performed). 


79. U. S.—Smallwood vy. McGraw, 
42 EF. (2d) 74; Carr v. Fulmer, 264 
Fed. 418. 


Ala.—Andalusia v. Alabama Util- 
Aties Co., 222 Ala. 689, 133 S 899. 

Cal.—Baker vy. Miller, 190 Cal. 263, 
pre MS alal 


Colo.—Weir Inv. Co. v. Scattergood, 
42 Colo. 54, 94 P 19. 


D. C.—Stubblefield v. Stubblefield, 
32 App. 535. 


Il]. Luebbe v. Kufke, 335 Ill. 278,, 


167 NE 74; Spadoni v. Frigo, 307 Ill. 
32, 138 NE 226; Hodalski v. Hodalski, 
181) TU. “As 158. 


Iowa.—Healy v. Hohn, 
375, 188 NW. 551. 


Mass.—Grennan vy. Pierce, 229 Mass. 
292, 118 NE 301; Ellis v. Small, 209 
Mass. 147, 95 NE 79. 

Minn.—Kasal v. Hlinka, 118 Minn. 
37, 136 NW 569; Schwab v. Baremore, 
95 Minn, 295, 104 NW 10. 

Nebr.—Boehmer v. Wellensiek, 107 
Nebr. 478, 186 NW 326. 

N. J.—Gelman y. Rutgers Realty, 
etc., Co., 102 N. J. Eq. 466, 141 A 265. 


N. Y.—Price v. McGown, 10 N. Y. 
465; Baldwin v.. McGrath, 90 App. 
Div. _199,.85 NYS 735 [rev 41 Misc, 
39, 88 NYS 582]; Reisterer v. Reis- 
terer, 82 Misc. 157, 143 NYS 307. 


N. C.—Edwards Lumber, etc., Co. 
vy. Smith, 191 N. ©. 619, 132 SH 593. 


Or.—Lexington Inv. Co. v. Watson, 
93° Ore 379, 1942P 172: 


Pa.—Safron vy. McBurney, 
Bee) LAT Gr 1. 


Ss. D.—Carpenter v. 
D, 280, 167 NW 175. 


Tex.—Northern Tex. Realty, etc, 
Co. v. Lary, (Civ. A.) 186 SW 843. 


[a] Zllustrations.—(1) A purchas- 
er of a telephone exchange cannot 
have specific performance, where 
agreement is subject to condition of 


157 Iowa 


269 Pa. 


Murphy, 40 S. 


vendor’s acquiring additional prop- 
erties which become unobtainable. 
Smallwood v. McGraw, 42 F. (2d) 


74. (2) Where a_husband’s agree- 
ment to sell is made conditional up- 
on his wife’s signature or assent and 


the wife refuses to sign or assent, 
the contract cannot be specifically en- 
forced against the husband. Spadoni 
v. Frigo, 307 Ill. 32, 138 NE» 226; 
Healy v. Hohn, 157 Iowa 375, 138 NW 
551. But see Ware vy. Hall, 116 Okl. 
70, 243 P 740 (apparently holding non- 
fulfillment of such a condition will 
not defeat specific performance if the 
wife has no interest in the property, 
either legal or equitable, so that her 
signature would be a mere formality 
and not a substantial element of the 
contract). (3) Although a testamen- 
tary trustee may have authority un- 
der the will to sell without leave of 
court, if his agreement to sell realty 
is expressly made subject to approval 
of the probate court, and such ap- 
proval is refused because of his re- 
porting to the court that he has sub- 
sequently received an offer of a high- 
er price than that fixed in the agree- 
ment, specific performance will be re- 
fused because the condition upon 
which alone the obligation to convey 
was to become operative has never oc- 
curred. Grennan v. Pierce, 229 Mass. 
292, LIS IN EY 3022 


80. Dore v. Southern Pac. Co., 163 
Cal, 182; 124 P 817;.,.Colm vs Krancis; 
30 Cal. A. 742, 159 P 237; Reformed 
Protestant Dutch Chureh v. Madison 
Ave. Bldg. Co., 163 App. Div. 359, 
148 NYS 519 [aff 214 No Y: 268, 108 
NE 444, LRA1915F 651]; Brown v. 
Moore, 62 Can. S. C. 487, 62 DomLR 
483. 

[a] Construction of instrument 
impesing restrictions to show com- 
pliance with condition.—Specific per- 
formance of a contract to purchase 
land will be granted, although it is 
conditioned that the land should not 
be subject to restrictive covenants 
prohibiting the erection of apartment 
houses, where the court construes the 
covenant and finds that it does not 
forbid such. structures. Reformed 
Protestant Dutch Church v. Madison 
Ave. Bldg. Co., 163 App. Div. 359, 148 
NYS 519 [aff 214 N. Y. 268, 108 NE 
444, LRAI915F 651]. ; 


[b] Conditional ontion to purchase 
giving the right to purchase, in case 
the owner decides to sell, is specifi- 
cally enforceable if accepted after the 
condition is fulfilled by the owner’s 
deciding to sell. R. F. Robinson Co. 
v. Draw, 83 N. H. 459, 144 A 67. 


81. Winslow v. White, 163 N. C. 
29, 79 SE 258; Welker v. City Brew- 
ing Co.) 11) Oh. .A. 127. 


[a] Iustrations.—(1) An agree- 
ment that if plaintiff would marry 
defendant’s daughter, “and would be 
good and kind to her,’ defendant 
would give him certain land, can, aft- 
er plaintiff's marriage to the daugh- 
ter be specifically enforced, since the 
provisions as to the treatment of the 
daughter are but conditions subse- 
quent which the decree will require 
to be written in the deed of convey- 
ance which defendant is compelled to 
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[§ 164] 13. Effect of Modification.*° 
tract has been modified in a valid and proper man- 
ner plaintiff may have specific performance of it 
Although plaintiff has not fully com- 
plied with the terms of a written contract, required 
by law to be in writing, speeifie performance will 
not be denied if there has been an oral modifica- 
tion relating to plaintiff’s performance, and he has 
fully performed the contract as so modifier 
oral modification in favor of defendant, even though 
it may not be enforceable because of the statute of 


as modified.** 


Winslow v. White, 163 N. C. 
(2) Where a contract 
for the sale and purchase of beer 
provides that it shall become null 
and void in the event a state prohibi- 
tion law goes into effect, and after a 
state prohibition law is passed but 
before it goes into effect defendant 
refuses to perform, he can be com- 
pelled to perform specifically until 
the law becomes effective. Welker v. 
City Brewing Co., 11 Oh. A. 117. 

82. Modification of contracts: 
Generally see Contracts §§ 604-615. 
For purchase and sale of real estate 

see Vendor and Purchaser [39 Cyc 

1350-1353]. 
2equired by statute of frauds to be 

in writing see Frauds, Statute Of 

§§ 416-418. 

Subsequent inconsistent agreements 

see infra § 165. 


83. Lawrence v. Potter, 91 W. Va. 
361, 113 SE 266. 


{a] Modification with consent of 
husband but not of wife.——Where a 
contract entered into by husband and 
wife has been modified with the con- 
sent of the husband but not that of 
the wife, the contract as modified may 
be specifically enforced against the 
husband but not against the wife. 


execute. 
29, 79 SH 258. 


Wagner v. McClay, 306 Ill. 560, 138 
NE 164. 

84. Welch v. McIntosh, 89 Kan. 
47, 130 P 641. 

[a] TIllustration.—Where the 


agreement bound defendant to convey 
only upon plaintiff’s giving a mort- 
gage for nine hundred dollars but the 
parties subsequently orally agreed to 
three hundred dollars in cash and a 
mortgage for seven hundred dollars, 
which was given by plaintiff and ac- 
cepted by defendant, the latter can- 
not defeat a decree compelling him to 
convey by claiming that plaintiff is 
seeking specific performance with a 
parol modification. Welch v. McIn- 
tosh, 89 Kan. 47, 130 P 641. 


85. Harrison v. Polar Star Lodge, 
116 Til: 279, 5 NE 543; Worden v. 
Crist, 106 T[)l. 326; Maloughney v. 


Crowe, 26 Ont. L. 579, 3 OntWN 1488, 
22 OntWR 635. 


Denial of specific performance un- 
less plaintiff complies with parol 
terms omitted from original contract 
see supra § 136. 


86. Cross references: 


Contracts terminated by nonfulfill- 
ment of conditions see supra § 163. 

Effect of delay or default by piaintiff 
see infra §§ 352-405. 

Termination and rescission of con- 
tracts generally see Contracts 8§§ 
620-691. 

Waiver or abandonment of right to 
specific performance see supra § 
65. 


87. Blanchard y. Archer, 93 App. 
Div. 459, 87 NYS 665. 
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An 


885, U.S. bddyanveeS tamOnanes 
Land Co., 271 Fed. 254; York v. Pas- 
saic Rolling-Mill Co., 30 Fed. 471. 

Ark.—Walworth vy. Miles, 23 Ark. 
653. 


Colo.—Carson v. Reading, 
178, 120 -P 147. 

Ill.—King v. Walrath, 313 Ill. 551, 
145 NE 94; Lasher v. Loeffler, 190 Ill. 
150, 60 NE 85; Cuppy v. Allen, 176 
Il. 162; 52-NE 61> Harrison vy. Polar 
Star Lodge, 116 Ill. 279, 5 NE 543; 
Crane v. Crane, 81 Ill. 165; Bowman 
v. Cunningham, 78 Ill. 48. 


Ind.—Jaques v. Vigo County, 2 
Blackf. 403. 


ON A aan v. Helmts, 230 NW 
532. 


Ky.—Washington v. McGee, 7 T. B. 
Mon. 131. 


La.—Shields v. Bain, 9 La. A. 267, 


52 Colo. 


MADE fSy Tales 
Md.—Tarses y. Miller Fruit, etc., 
Co., 155 Md! 448, 142A 522. 
Miss.—Perry v. McLain, 66 Miss. 


145, 5 S 518. 
Mo.—Tolson y. Tolson, 10 Mo. 736. 


Nebr.—State v. Pawnee City First 
State Bank, 119 Nebr. 39, 226 NW 
805; Swanson v. James, 82 Nebr. 42, 
116 NW 780. 


ae J.—Ryno v. Darby, 20 N. J. Eq. 

N. Y.—Northland Rubber Co. v. 
International Auto. League, 143 NYS 
1; Arnoux v. Homans, 25 HowPr 427. 


N.C —May v. Getty) 140 Ne C310: 
53 SE 75. 


N. D.—Mahon vy. Leech, 11 N. D. 
181, 90 NW 807. 


Okl.—Houts v. Conrad, 98 Okl. 153, 
224 P 357; Saxon v. White, 21 Ok1. 
IS )At Sy PB eres 


Pa.—Boyce v. McCulloch, 3 Watts 
& S. 429, 39 AmD 35; Huber v. 
Burke, 11 Serg. & R. 238. 


Tenn.—England Ve 
Humphr. 584. 


Jackson, 3 


Tex.—Whittenburg v. Groves, 208 
SW 901 [reh overr (Commn. A.) 208 
SW 992]. 


Utah.—Kennison y. Lundy, 45 Utah 
495, 146 P 552: 


Wash.—Palmer § y. 
Wash. 404, 197 P 613. 


W. Va.—McCully v. McLean, 48 W. 
Va. 625, 37 SE 559; Harrison v. Har- 
rison, 36 W. Va. 556,,;15 SE 87. 


Can.—Frith v. Inv. Co., 49 Can. S. 
C. 384, 6 Alta. A. 197, 10 DomLR 765 
[dism app 4 Alta. L. 238, 5 DomLR 
491, 20 WestLR 551). 


Alta.—Edmonton Constr. Co. vy. Ma- 
guire, 6 Alta. L. 91. 


Ont.—Langstaffe v. 
Grant Ch. 607. 


McBride, 115 


Mansfield, 4 


[$§ 164-165 


frauds, may be set up as a bar to specific perform- 
ance unless plaintiff yields to defendant any advan- 
tage to which he may be entitled under the modi- 


[§ 165] 14. Effect of Rescission or Termination.*® 
A contract which has terminated because the time 
limit for its duration has expired,*? because of re- 
scission or abandonment with the mutual consent 
of both parties,’* or because of caneellation or 
rescission by either plaintiff’® or defendant®® alone, 


[a] Relinguishment of contract 
and acceptance of lease by vendee.— 
Where the vendee in a contract for 
the sale of real estate, voluntarily in 
writing relinquishes his rights under 
the contract and accepts a lease of 
the premises from the former ven- 
dor, he cannot thereafter maintain an 
action for specific performance of the 
contract of purchase. Swanson v. 
James, 82 Nebr. 42, 116 NW 780. 


89. Ariz.—Walton v. McKinney, 11 
Ariz. 385, 94 P 1122 [aff 12 Ariz. 207, 
100 P 471). 


Kan.—Riley v. Allen, 71 Kan. 625, 
Sipe 186% 


N. Y¥.—Whalen y. Stuart, 194 N. Y. 
495, 87 NE 819; Kosky v. Borowko, 
224' App. Div. 764, 229 NYS 714; 
Monds v. Birchell, 59 Mise. 287, 112 


NYS 249. 
Okl.—Beatty v. Wintrode Land Co., 
53 OKI. 4118, 155. P5743 Martinis 


Spaulding, 40 Okl. 191, 137 P 882. 


Or.—Kinney vy. Schlussel, 116 Or. 
376, 239 P 818. 


Pa.—Levy’s Est., 30 Pa. Dist. 349. 


Utah.—Thackeray vy. Knight, 57 
Utah 21, 192 P 263. 


Wash.—Johnson vy. Lara, 50 Wash. 
SOShw ole demziode, 


[a] Return of consideration or 
value received by defendant.—Where 
a purchaser plaintiff, having a right 
to do so because of nonperformance 
by defendant, has rescinded or aban- 
doned the contract, the vendor may 
resist specific performance on that 
ground without tendering a return of 
consideration received, since the rule 
requiring a vendor to'return purchase 
money received where he elects to re- 
scind because of a default by the ven- 
dee has no application where no af- 
firmative relief is sought but the ven- 
dor simply seeks to defeat plaintiff’s 
demand for specific performance. 
Beatty v. Wintrode Land Co., 53 Okl. 
118, 155 P 574; Martin v. Spaulding, 
ZOW ORL OIE Hao TESS oe 


_ [b] Insistence upon performance 
in accordance with erroneous con- 
struction.—Plaintiff does not abandon 
or discharge the contract simply by 
insisting upon performance only in 
accordance with his erroneous con- 
struction of the contract which is dis- 


puted and refused by defendant. 
ie ale v.- Hummer, 18 N. J. Ha. 
90. Quarton vy. American Law 


Book Co., 143 Iowa 517, 121 NW 1009, 
32 LRANS 1; Lozon v. McKay, 203 
Mich. 364, 169 NW 11; Cross v. Grif- 
fin, 164 Mich. 17, 129 NW 10; Baies 
v. Roberts, 189 Mo. 49, 87 SW 914: 
Chandler v. Chandler, 16 Pa. Dist. 48. 


[a] Attempted repudiation or re- 
scission by defendant is ineffective 
where no right to rescind without as- 
sent of plaintiff exists. Walton y. 
McKinney, 11 Ariz. 385, 94 P 1122 [aff 
on reh 12 Ariz. 207, 100 P 471]; Swan- 


For later cases, developments and changes in the law see Annotations, same title and section number 


we 


§ 165] 


where the right to do so exists, cannot, as a gen- 
eral rule, be specifically enforced by either 
However, specific performance is not barred by an 
executory agreement to rescind which has not be- 
come operative because of defendant’s failure to 
execute it,°* nor by an executed rescission, if it 
has been obtained by fraud of defendant.®2 


Oral and implied rescissions of written contracts. 
Although the contract is in writing, and one re- 
quired by law to be in writing, an oral rescission of 
the same may generally be shown to defeat a bill 
Moreover, it is not even 


> 


for specific performance.?? 


ston v. Clark, 153 Cal. 300, 95 P 1117; 
Nickerson vy. Bridges, 216 Mass. 416, 
103 NE 939; Gill v. Newell, 13 Minn. 
462; Nass v. Munzing, 100 N. J. Eq. 
421, 136 A 344 [aff 101 N- J. Eq. 798, 
138 A 922]. 


Relief despite forfeiture or cancel- 
lation of contract by defendant be- 
cause of delay or default by plaintiff 
see infra §§ 352-405. 


91. Walker v. Wheatly, 2 Humphr. 
(Tenn.) 119. 


{a] Rule applied where the agree- 
ment was to rescind upon defendant’s 
repaying a certain sum to plaintiff 
but defendant failed to make the re- 


payment. Walker v. Wheatly, 2 
Humphr. .(Tenn.) 119. 
92. Jones v. Booth, 38 Oh. St. 405. 


But see Johnson v. Ford, 147 Tenn. 
63, 245 SW 531 (apparently holding 
that a new contract obtained by du- 
ress of defendant will defeat specific 
performance of a prior agreement 
which is inconsistent therewith). 


93. Il11—Bowman v. Cunningham, 
78 Ill. 48. - 

Ind.—Jaques v. Vigo County, 2 
Blackf. 403. 


_, Miss.—Perry v. McLain, 66 Miss. 
145, 50 S 518. 


N. Y.—Arnoux v. Homans, 25 How 
Pr 427. 


N. C.—May v. Getty, 140 N. C. 
Do SN Oe 


N. D.—Wadge v. Kittleson, 12 N. D. 
452, 97 NW 856; Mahon v. Leech, 11 
Nee 189.0) NW) 807%. 


Pa.—Boyce v. McCulloch, 3 Watts 
& S. 429, 39 AmD 35. 


Tenn.—England Wig 
Humphr. 584. 


But see Maxfield v. Terry, 4 Del. 
Ch. 618; Wilkins v. Evans, 1 Del. Ch. 
156 (both apparently taking view that 
oral rescission will not defeat spe- 
cific performance of a contract re- 
quired to be in writing unless the re- 
scission has been acted upon or the 
relations of the parties have been 
changed). 


{a] Oral substitute agreement.— 
(1) A new contract which is a sub- 
stitute for, and operates to rescind, 
the old one can be set up as a de- 
fense to specific performance al- 
though it is not in writing and could 
not be enforced because of the stat- 
ute of frauds. Frith v. Alliance Inv. 
Co., 49 Can. S. C. 384, 6 Alta. A. 197, 
10 DomLR 764. (2) Substitute agree- 
ments as rescission of original one 
see infra note 94. 


Oral rescission or termination of 
contracts required by the statute of 
frauds to be in writing see Frauds, 
Statute of § 419. 


94 U. S.—Eddy vv. 
Land Co., 271 Fed. 254. 

Colo.—McCrea vy. Ford, 24 Colo. A. 
506,,135 P 465. 


310, 


Jackson, 3 


St. Charles 
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party. 


ties.94 


Tll.—Hayne v. Fenton; 321 Ill. 442, 
151 NE 877; King v. Walrath, 313 
TU Sot) 4b NW) 94- acher! vy.) oer 
acres EXD ANN EKO, XO) NAD RSs 

Md.—Tarses v. Miller Fruit, 
Co., 155 Md. 448, 142 A 522. 

N. C.—May v. Getty, 140 N. C. 310, 
63 SH 75. 

N. D.-—Mahon vy. 
181, 90 NW 807. 


Okl.—Houts v. Conrad, 98 Okl. 153, 


etc., 


Leech, 11 N. D. 


224 P 357; Martin y. Spaulding, 40 
Okl. 191, 187 P 882. 
Pa.—Washabaugh vy. Stauffer, 81* 


Pa. 497; 
R. 238. , 


Tex.—Whittenburg v. Groves, 208 
SW 901 [reh overr (Commn. A.) 208 
SW 992 (quot Cyc)]. 


Utah.—-Thackeray  v. 
Utah 24,5 192 P 263° 


Va.—Gish v. Jamison, 96 Va. 312, 
31 SE 521. 


Wash.—Johnson v. Lara, 50 Wash. 
BOS moO ea aots 


Eng.—Garrett v. Besborough, 2 Dr. 
Sse Wirt 4402 er Moan 180. 


Alta.—Constr. Co. v. Maguire, 6 
Alltta- i,, O2, 


Ont.—Van Wagner v. Terryberry, 
5 Grant Ch. 324; Langstaffe v. Mans- 
field, 4 Grant Ch. 607. 


[a] Rescission implied.—(1) A 
court of equity will presume a re- 
scission of a written contract for the 
sale of land from the fact of a sur- 
render of possession by the vendee, 
and an acceptance of it by the ven- 
dor, and a subsequent sale by the 
vendor, as against either party who 
attempts to enforce the contract. 
King v. Walrath, 313 Ill. 551, 145 NE 
94; Mahon vy. Leech, 11 N. D. 181, 90 
NW 807. (2) Where the conduct of 
a purchaser who has defaulted in 
payments of the purchase price 


Huber v. Burke, 11 Serg. & 


Knight, 57 


clearly shows an abandonment of 
the contract of sale and his ac- 
quiescence in the relation of land- 


lord and tenant, he cannot thereafter 
have specific performance of the sale 
contract. Edmonton Constr. Co. v. 
Maguire, 6 Alta. L. 91. (3) Where 
the purchaser of a stock of goods in 
bulk refuses to complete the purchase 
and surrenders the goods, and the 
seller resumes business and disposes 
of a substantial part of the stock, 
the contract is thereby rescinded and 
the seller cannot have specific per- 
formance. McCrea y. Ford, 24 Colo. 
A. 506, 135 P 465. 


[b] Conduct held not to show aban- 
donment of rescission.—(1) Where 
a purchaser who surrendered posses- 
sion of premises subsequently col- 
lected and received the rents there- 
from. McCart v. Johnston, 79 Colo. 
S070 246 Be Zoos (2) Where: ai pur 
chaser who stated that he would lose 
land if he did not make payment as 
promised defaulted in payment, but 


New or substitute agreements. 
ter into another contract regarding the same sub- 
ject matter or transaction, which is so inconsistent 
with the original contract that the two cannot stand 
together, the original agreement is thereby rescind- 
ed and cannot be specifically enforced,®® unless the 


Los" Orda “Ose 


necessary that a rescission or abandonment be ex- 
pressly agreed upon, for specific performance will 
be denied as to a written contract where a rescis- 
sion or abandonment of the same may be deduced 
from the circumstances or the conduct of the par- 


If the parties en- 


both parties subsequently treated the 
contract as being in effect, the ven- 
dor accepting delayed payments, and 
the purchaser remaining in posses- 
sion. Buck v. De Shazo, (Tex. Civ. 
A.) 5 SW (2d) 878. (3) Where plain- 
tiff vendor wrote a letter stating that 
if the transaction were not carried 
through by a certain time he should 
hold himself free to dispose of the 
lands as he pleased, but subsequent- 
ly wrote another letter demanding 
that defendant strictly comply with 
the contract. Laughton v. Port Erin, 
[1910] A. C. 565. (4) Where a repre- 
Sentative of plaintiff lessee expressed 
the wish that defendant lessor exe- 
cute an agreed lease to a corporation 
other than plaintiff, but purpose was 
subsequently expressed to abide by 
the original agreement. Miami Real 


Hst. Co. v. Hotel Halcyon Corp., 98 
Blas 595123 Sel. 
95. Carson v. Redding, 52 Colo. 


1785-120 P1473; Ryno vw. Darby, 2Z0eN: 
J. Eq. 231; Frith yv. Alliance Inv. Co., 
49 Cant Su Cy 884) c6Altan Aly 197 mer0 
DomLR 764. 


[a] New agreement not inconsist- 
ent.—A lessee who has an option to 
purchase at any time during the term 
of an original lease does not by the 
acceptance of a new lease, contain- 
ing no option and which is to take ef- 
fect at the expiration of the original 
term, abandon his right to exercise 
the option before the original term 
expires, since the retention of the op- 
tion is not inconsistent with the tak- 
ing of a new lease which will take 
effect only if the option is not exer- 
cised. Matthewson y. Burns, 50 Can. 
SHCe 115 [revigs0 Ont, i soe One 


WN 477, 24 OntWR 834, 5 OntWN 
53). 
{b] Subsequent failure of new 


agreement.—(1) If the new agree- 
ment is entered into unconditionally 
its subsequently failure because of 
breach by one of the parties or other 
cause will not reinstate the original 
and rescinded contract. Kennison v. 
Lundy, 45 Utah 495, 504, 146 P 552 
(‘Plaintiff could not voluntarily en- 
ter into substituted agreements, and, 
when they failed or were breached, 
ask for specific performance of any 
one which he might select. Courts 
eannot legally revive rescinded or 
superseded agreements. Neither can 
the parties do that, except by mutual 
consent’’). But see Thommen v. 
Smitha, SiS pNe Jer) 416. el Oo eAumee os 
(holding the right of a lessee to ex- 
ercise an option to purchase the prem- 
ises at any time during the life of 
the lease, upon his payment of a spec- 
ified sum in cash, is not abrogated 
because the parties during the life 
of the lease enter into a contract for 
the sale of the premises upon terms 
totally different than those contained 
in the option where the new contract 
is subsequently rescinded by mutual 
concurrence of both parties, if the 
relation of landlord and tenant con- 
tinues (2) 


unaffected thereafter). 
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new agreement is not to become effective until the 
happening of some condition precedent which fails 


to transpire.®® 


[§ 166] 15. Effect of Provision for Liquidated 
Damages or Penalty®’—a. In General—(1) Penal- 
ties and Forfeitures. If the agreement is one.which 
gives defendant an alternative to perform a certain 
act or to pay a certain sum or forfeit certain rights 
in lieu thereof, and defendant elects the latter, spe- 


Where the new inconsistent agree- 
ment takes effect immediately, but 
defendant’s obligation to perform is 
subject to a condition which is not 
complied with, neither the substitute 
or original agreement can be specifi- 
eally enforced. Price v. McGown, 10 
N. Y. 465, Seld. 141. 


Oral agreement inconsistent with 
prior written one see supra note 94. 


96. McDavid vy. Sutton, 205 Ml. 
544, 68 NE 1064. 


[a] Verbal agreement to execute 
new contract never executed.—W here 
there iS a verbal’ agreement to exe- 
cute a new contract in substitution for 
the original one, but the new contract 
is never executed, there is no rescis- 
sion of the old contract and it may 
be specifically enforced. Bourke v. 
Kissack, 242 Tll. 283, 89 NE 990; 
Mathison v. Wilson, 87 Ill. 51. 


97. Cross references: 
Denial of enforcement because of 
lack of mutuality where plaintiff 


has election to perform or pay liq- 
uidated damages see supra § 29. 
Provisions for liquidated damages 
and penalties: 
Generally see Damages §§ 231-267. 
As affecting right to injunctive re- 
lief see Injunctions §§ 301, 302. 
98. U. S.—Smith v. Washington 
Gas-Light Co., 154 U. S. 559, 14 SCt 
1164, 19 L. ed. 187. 


Conn.—Goodale y. Hill, 42 Conn. 
Sale 

Tll.—Barrett v. Geisinger, 179 Ill. 
240, 53 NE 576. 

Kan.—Barker vy. Critzer, 35 Kan. 


459, 11 P 382. 
Me.—Fisher v. Shaw, 42 Me. 32. 


Mont.—Kleinsechmidt Ve Klein- 
schmidt, 9 Mont. 477, 24 P 266. 
[a] Tllustration.—Where defend- 


ant never promised to convey. to 
plaintiff but it is agreed that if he 
does not he shall give up all claims 
to other property previously trans- 
ferred to plaintiff, and defendant 
elects not to convey, specific per- 
formance will not be granted to com- 
pel him to do so. Goodale v. Hill, 42 
Conn. 311. 


{b] Provisions for return of con- 
sideration or earnest money.—(1) In 
several cases provisions to the effect 
that if a vendor fails to make good 
title or refuses to perform ‘he will 
return the earnest money paid by the 
vendee have been held to give the 
vendor an option either to convey or 
to return the earnest money and to 
prevent specific performance against 
him. Holltorf v. Walker, 97 Fla. 508, 
121 S 553; Barker vy. Critzer, 35 Kan. 
459, 11 P 382. (2) Others have held 
that a provision that in event of de- 
fendant’s refusal or inability to per- 
form he shall return to plaintiff the 
consideration received or the equiva- 
lent thereof does not make the con- 
tract alternative nor defeat specific 
performance if defendant is able to 


SPECIFIC PERFORMANCE 


[§§ 165-167 


cifie performance will be denied;°* but where de- 
fendant has agreed absolutely to do the act, which 


plaintiff seeks to have specifically performed, the 


perform. Redwine y. Hudman, 104 
Tex. 21, 183 SW 426; McLane-v. Pet- 
ty, (Tex. Civ. A.) 159 SW 891; Hud- 


man v. Henderson, 58 Tex. Civ. A. 
358, 124 SW 186. (3) If the provision 
is that defendant will return or pay 
a certain sum in lieu of performance, 
if he is unable to perform or obtain 
title, specific performance may be 
had if defendant is in fact able to 
perform or does obtain title. Baker 
v. Miller, 190 Cal. 263, 212) P 115 Gel- 
man v. Rutgers Realty, etc., Co., 102 
N. J. Eq. 466, 141 A 265. 


[c] Conditions which work forfei- 
ture not enforced as covenants.—Spe- 
cific performance of conditions sub- 
sequent in deeds will not be granted, 
the breach of which conditions work 
a forfeiture of the estate granted, for 
theirs is no covenant which the gran- 
tee has obligated himself to perform. 
Chicago Sanitary Dist. v. Chicago Ti- 
tle, ete., Co., 278 Ill. 529, 116 NE 161; 
Woodruff v. Trenton Water Power 
Co., 10 N. J. Eq. 489. 


99. U. S.—Stewart v. Griffith, 217 
US! 323, 30 SCt 528,54 alin jed- i782; 
19 AnnCas 639 [aff 31 App. (D. C.) 
29]; Indiana Mfg. Co. v. Nichols, etc., 
Co., 190 Fed. 579. 


Ala.—Melton v. 
574, 105 S 659. 
Cal.—_Whitney v. Stone, 23 Cal. 275. 


Colo.—Amanda Gold Min., etc., Co. 
v. People’s Min., etc., Co., 28 Colo. 251, 
649 P e218: 


Del.—Kenyon v. 
Chis53),, LOZAN TT Se 


Ida.—Benewah Creek Impr., etc., 
Co. v. Milwaukee Lumber Co., 41 Ida. 
783, 242 P 793. 


Stuart, 213 Ala. 


Millard, 12 Del. 


Ill.—Mackie v. Schoenstadt, 307 
Ill. 398, 138 NE 686; Mikelaiczak v. 
Kruppa, 254 Ill. 209, 98 NE 257; 
Broadwell v. Broadwell, 6 Ill. 599; 
Fitzpatrick v. Beatty, 6 Ill. 454. 

Ind.—Chamberlain Vv. Blue, 6 
Blackf. 491; Jordan y. Johnson, 50 
Ind. A. 213, 98 NE 143. 

Kan.—Knisely v. “Robinson, 111 
Kan. 300, 206 P 877. 
ica One v. Johnson, 77 Me. 

Md.—Rogers v. Dorrance, 140 Md. 
419, 117 A 564, 32 ALR 573. 

Mass.—Morgan  y. Forbes. 236 
Mass. 480, 128 NE 792; Dooley v. 


Watson, 1 Gray 414. 


Mich.—Decker vy. Pierce, 191 Mich. 
64, 157 NW 384; Miner vy. Husted, 
191 Mich. 25, 157 NW 442; Buckhout 
v. Witwer, 157 Mich. 406, 122 NW 184, 
23 LRANS 506; Powell v. Dwyer, 149 
Mich. 141, 112 NW 499, 11 LRANS 
978; Daily v. Litchfield, 10 Mich. 29. 


Minn.—John y. Timm, 153 Minn. 
401, 190 NW 890. 


Mont.—Thornburgh_  y. 
Mont..53, 27 P 381. 


Nake H.—Ewins v. Goron, 49 N. H.. 


N. C.—Gordon v. Brown, 39 N. C. 


Bish, 17 


mere presence in the contract of a stipulation add- 
ing a penalty or forfeiture to secure performance of 
the act will not of itself permit defendant to defeat 
specific performance by offering to pay the penalty 
or submit to the forfeiture.®® 


[§ 167] (2) Liquidated Damages. 


A provision 


399. 


Okl.—Dillon v. Ringleman, 155 P 
563. 


Or.—Slattery v. Gross, 96 Or. 554, 
137 =e) S007 LOOSE SS tie 


Pa.—Gillis v. Hall, 2 Brewst. 342, 
7 Phila. 422; Reece v. Hendricks, 2 
LegGaz 204, 1 LegGazRep 79. 


R. I.—Paolilli v. Piscitelli, 45 R. 1: 
eee A 531; Dike v. Greene, 4 R. 


S. C.—Rock Hill First Trust, ete., 
Bank v. Spratt, 122 S. C. 48, 113 SE 
473; Rock Hill First Trust, etce., Bank 
ve Pruitt, 121 S; C..4384, 113 Sh, 4608 
Moorer v. Kopmann, 45 S. C. Eq. 225; 
Telfair v. Telfair;-2.cSe €ehq. i: 
But see McCarter v. Armstrong, 32 S. 
C. 203, 10 SH 953,98 LRA 625. {aff 32 
S. C. 601, 11 SE 634] (refusing specific 
performance because of adequacy of 
remedy at law, a stipulation for’a 
penalty being one fact considerably 
stressed as showing such adequacy). 


Tex.—Hemming v. Zimmerschitte, 
4 Tex. 159; Texlouana Producing. 
ete: Co. iver Wallen (Commn, DA) 25m 
SW 875 [aff (Civ. A.) 241 SW 521]; 
Newton v. Dickson, 53 Tex. Civ. A. 
429, 116 SW 143. 


But see Holltorf v. Walker, 97 Fla. 
508, 121 S 553 (holding that a provi- 
sion that the vendee should forfeit 
earnest money if he failed to perform 
while the vendor should return the 
sum if he failed to convey so fixed 
the remedy of the parties in case of 
breach that specific performance 
could not be had). 


{a] Forfeiture of earnest money. 
—(1) A provision for the forfeiture 
of earnest money deposits put up by 
either or both of the parties will not 
ordinarily prevent the party not in 
default from having specific perform- 
ance of the contract. Donahoe vy. 
Franks, 199 Fed. 262; Mikelaiczak v. 
Kruppa, 254 Ill. 209, 98 NE 257; 
Knisely v. Robinson, 111 Kan. 300, 206 
P 877; John v. Timm, 153 Minn. 401, 
190 NW 890; Texlouana Producing, 
ete., Co. v. Wall, (Tex. Commn. A.) 
257 SW: 875 [aff (Civ. A.) 241 SWw 


521]; Fuersteneck vy. Clark, (Tex. 
Civ. A.) 195 SW 294. But see Rich- 
ardson. vy. Terry, (Tex, /Cive Aly 22 


SW 523; Clark v. Asbury, (Tex. Civ. 
A.) 184 SW 286 (both holding that 
a provision for the forfeiture of a 
deposit put up by a vendee precludes 
the vendor from having specific per- 
formance). (2) In some states spe- 
cific performance cannot be had of 
contracts secured by deposits of earn- 
est money, Since by statute contracts 
made with the giving of earnest may 
be rescinded at the election of either 
party upon his forfeiting the amount 
of the earnest money. Breaux. y. 
Burkenstock, 165 La. 266, 115 S 482; 
Bermuda Stock Farms Co. v. Gilli- 
land. Oil Co.) 155 a,..949)-99nS 7038. 


[b] Penal bonds.—Although the 
contract is in the form of a bond for 
the payment of money conditioned to 
be void on the conveyance of real 
estate, the courts, unless the instru- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 167] 


professing to liquidate the amount of damages re- 
coverable in case of breach will not, of course, de- 
feat specific performance if the provision is con- 
strued as being in fact and legal effect one for a 
While there are a number of cases which 
appear to go a considerable way towards indicat- 


penalty. 


ment clearly indicates a contrary in- 
tention, regard the penalty as a mere 
security for the conveyance of the 
land and the purchaser may elect to 
sue for specific performance, and can- 
not be compelled to rely upon the 
remedy for damages. Broadwell v. 
Broadwell, 6 Ill. 599; Fitzpatrick v. 
Beatty, 6 Ill. 454; Chamberlain v. 
Blue, 6 Blackf. (Ind.) 491; Jordan v. 
Johnson, 50 Ind. A: 213, 98 NE 143; 


Hubbard v. Johnson, 77 Me. 139; 
Thornburgh v. Fish, 11 Mont. 53, 27 P 
381; Ewins v. Gordon, 49 N. H. 444; 
Peliain Vo. Lelfair: (2: So Ghat "271; 
Hemming v. Zimmerschitte, .4 Tex. 
159. 

[ec] Unauthorized insertion by 
agent, of stipulation requiring de- 


fendant to pay so much for each day 
in default avoids the contract entire- 
ly and defeats specific performance 
although plaintiff is willing to waive 
the provision as to forfeiture. Hag- 
ler v. Ferguson, 102 Tex. 432, 118 SW 
133, 32 AmSR 895 [aff 50 Tex. Civ. A. 
LOD 14S W603]. 


1. U. S.—Indiana Mfg. Co. v. 
Nichols, ete., Co., 190 Fed. 579. 


Colo.—Amanda Gold Min. ete, 
Co. v. People’s Min., etc., Co., 28 Colo. 
25,64 -P 218. 


Ida.—Benewah Creek Impr., etc., 
Co. v. Milwaukee Lumber Co., 41 Ida. 
Use nero Eb 193. 


Mich.—Decker v. Pierce, 191 Mich. 
64, 157 NW 384; Miner v. Husted, 191 
Mich. 25, 157 NW 442; Buckhout v. 
Witwer, 157 Mich. 406, 122 NW 184, 23 
LRANS 506; Powell v. Dwyer, 149 
Mich. 141, 112 NW 499, 11 LRANS 
978; Daily v. Litchfield, 10 Mich. 29. 


Okl.—Dillon v. Ringleman, 55 OkKl. 
Boly al bbe P5683. 


- Pa.—Gillis v. Hall, 
7 Phila. 422. 


R. I.—Paolilli v. Piscitelli, 45 R. I. 
854, 121 A 531. 


Tex.—Lone Star Salt Co. v. Texas 
Short Line R. Co., (Civ. A.) 86 SW 
305. 

[a] Illustration.—Where the con- 
tract provided that “either party for- 
feiting the contract, by failing to 
comply therewith, is to forfeit to the 
opposite party the sum of fifty dollars, 
as liquidated damages for the non- 
performance thereof” and defendant 
contended that the parties had fixed 
another remedy so that specific per- 
formance could not be had, the court 
said: “It is sufficient answer to this 
to say that, though the parties have 
called this sum liquidated damages, 
yet as it applies to several different 
stipulations of very different degrees 
of importance, and by the terms of 
the stipulation would be _ payable 
equally on the failure to perform the 
least as of that to perform the most 
important, or the whole of them to- 
gether, it is, in legal effect, but a pen- 
alty, and not stipulated damages, 
since it is evident the parties them- 
selves could not have treated it as 
2 mere compensation for actual dam- 
ages. Asa penalty, it is no objection 
to specific performance.” Daily v. 
Litchfield, 10 Mich. 29, 37. 

2. Holltorf v. Walker, 97 Fla. 508, 
124 S$ 553; Allison v. Luhrig Coal Co., 
22 Oh. Cir. Ct. 489, 12 Oh. Cir. Dec. 
504; Bodine v. Glading, 21 Pa. 50, 59 
AmD 749: 


2 Brewst. 342, 


SPECIFIC PERFORMANCE 


[a]. Means of assessing damages 
provided.—(1) Where it is stipulated 
that upon a failure of the purchaser 
to pay for the property at a given 
date it shall be resold at the expense 
of the purchaser, the parties thereby 
fix a means for assessing the dam- 
ages and there is no need for specific 
performance. Bodine v. Glading, 21 
Pa. 50, 54, 59 AmD 749. (2) “The 
foundation of the chancery jurisdic- 
tion in decreeing specific performance 
is the supposed impossibility of do- 
ing justice to the parties by the 
award of damages for the breach. 
But where the parties themselves 
have agreed upon the compensation 
for the breach, or, what is the same 
thing in principle, have provided the 
means by which it may be ascer- 
tained, the necessity for the interfer- 
ence of the chancellor no longer ex- 
ists, and his jurisdiction falls to the 
ground.” Bodine vy. Glading, supra. 


[b] In Wexas.—(1) There are a 
few holdings to the effect that the 
mere presence of a valid stipulation 
for liquidated damages will not de- 
feat specific performance. Texas 
Farm Bureau Cotton Assoc. v. Stovall, 
113 Tex. 273, 253 SW 1101 [rev (Civ. 
A.) 248 SW 1109]; Rabinowitz v. 
North Texas Realty Co., (Civ. A.) 270 
SW 579; La Prelle v. Brown, (Civ. 
A.) 220 SW 151. (2) Other cases ap- 
pear to be to the contrary. Richard- 
Sony. -Terry,. (Civ. Aj) .2126SW 523: 
Carter v. Smith, (Civ. A.) 184 SW 244; 
Clark ‘v.. Asbury, (Civ. A.) 134 SW. 
286. (3) Still other cases, while recog- 
nizing that a mere liquidation of dam- 
ages will not defeat specific perform- 
ance, refuse such relief on the ground 
that the terms of the contract in- 
volved, either expressly or impliedly, 
bind plaintiff to accept the stipulated 
sum in satisfaction of defendant’s ob- 
ligations and therefore the contract 
is to be construed as giving defendant 
an option either to perform the pri- 
mary obligation or to stand bound to 
pay plaintiff the stipulated sum. 
Moss v. Wren, 102 Tex. 567, 113 SW 
739, 120 SW 847; Huffhines v. Bour- 
land, (Commn. A.) 280 SW 561 [aff 
(Civ. A.) 269 SW 184]; Blair v. Bird, 
(Civ. A.) 20 SW (2d) 8438, 845 (“In an 
ordinary contract for the sale of land, 
the party offering to comply with the 
same may: either have the contract 
specifically enforced, or have his dam- 
ages for breach thereof. If he should 
elect to sue for damages, he would 
thereby waive his right to _ specific 
pertormance. This right he may 
waive in advance by contracting to 
receive a fixed amount as compensa- 
tion for the damages he may suffer by 
reason of the breach of contract. 
Having bound himself to so accept 
such sum, he cannot ignore this part 
of the contract and enforce specific 
performance’); Middleton v. Moore, 
(Civ. A.) 289 SW 1045; Western Un- 
jon Tel. Co. v. Southwick, (Civ. A.) 
914 SW 987 [certiorari granted 251 
ToS. 549; 40, SChe219 645. ed. 409), 
and rev on other grounds 255 U. S. 
565, 41 SCt 446, 66 L. ed. 788]; Nel- 
son v. Butler, (Civ. A.) 190 SW 811. 
See Karr v. Stevens, (Civ. A.) 297 
SW 287 (apparently applying this 
rule). (4) The cases originating this 
doctrine seem to turn upon the pres- 
ence of words of an imperative na- 
ture requiring plaintiff to accept the 
stipulated sum. See Moss v. Wren, 
102 Tex. 567, 113 SW. 739, 103 Tex, 
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ing the existence of a contrary rule,” it seems to be 
generally held that the mere presence in the contract 
of a stipulation which actually and legally liqui- 
dates the amount of damages recoverable at law will 
not of itself defeat specific performance;? but if 
it be determined, from something in addition, that 


567, 120 SW 847 (holding that a 
seller cannot have specific perform- 
ance of a contract of purchase where 
it is-provided that a sum of money 
put up as forfeit by the purchaser 
shall be paid to the seller and “ac- 
cepted by said seller as liquidated 
damages for such injury and damage 
as the Seller may suffer by reason of 
nonperformance of this contract on 
the part of the purchaser’); Huff- 
hines v. Bourland, (Commn. A.) 280 
SW _ 561, 563 [aff (Civ. A.) 269 SW 
184] (“A stipulation contained in a 
contract of sale executed by two par- 
ties to the effect that a sum of mon- 
ey, which is placed in escrow by the 
proposed purchaser and which in law 
is regarded as liquidated damages, 
shall be paid to the seller in case the 
latter fulfills his obligations and the 
purchaser fails to perform his obli- 
gation to purchase, carries with it 
by necessary implication that the 
seller binds himself, by the stipula- 
tion, to accept such sum as compen- 
sation for his loss resulting from the 
happening of the contingency named. 
He is, by his own act, bound to his 
legal remedy for damages. Having 
thus bound himself to accept the sum 
for such damages as may be suffered 
by reason of nonperformance of the 
contract on the part of the purchaser, 
the seller cannot sue the proposed 
purchaser for specific performance of 
the contract’). But see Bourland vy. 
Huffhines, (Civ. A.) 244 SW 847 [cit 
Cyc] (holding that even where liquid- 
ated damages are definitely fixed and 
imperative words used the injured 
party nevertheless has the option to 
accept the liquidated damages or sue 
for specific performance). (5) A sub- 
sequent decision, however, appears 
to go so far as to hold that in every 
case where the parties actually and 
legally agree upon a fixed sum as 
liquidated damages the necessary im- 
plication is that plaintiff binds him- 
self to accept such sum in satisfac- 
tion of any breach and as a result he 
cannot have specific performance. 
Blair v. Bird, (Civ. A.) 20 SW (2d) 
843. 


ee ee LOK S. —- Cincinnati-Louisville 
Theater Co. v. Masonic Widows’, 
etc., Home and Infirmary, 272 Fed. 
637; Donahoe y. Franks, 199 Fed. 


262. 


Ala.—Eaton v. Sadler, 215 Ala. 161, 
110 S 10. 


Ill.—Gronowski v. Jozefowicz, 291 
Ill. 266, 126 NH 108; Koch v. Streuter, 
218 Ill; 546, 75 NE 1049, 2) LRANS 
210; Lyman v. Gedney, 114 Ill. 388, 29 
NE 282, 55 AmR 871; Carr v. Butter- 
worth, 219 Ill. A, 14. 


Iowa.—Barrett v. Wiskus, 196 Iowa 
1281, 196 NW 14; O’Brien v. Paulsen, 
192 Iowa 13851, 186 NW 440; Ketter- 
ing v. Eastlack, 130 Iowa 498, 107 NW 
T/C 


Me.—Hull v. Sturdivant, 46 Me. 34. 

Md.—Rogers v. Dorrance, 140 Md. 
419, 117 A 564, 32 ALR 573. 

Mass.—Hooker v. Pynchon, 8 Gray 
550. 

Mich.—Hedrick y. Firke, 169 Mich. 
549, 185 NW 319. 

Mo.—Wills v. Forester, 140 Mo. A, 
321, 124 SW 1090. 

Nebr.—Ruzicka v. Saylor, 107 Nebr. 
631, 186 NW 968. 
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the parties intended defendant to have an option 
either to perform or pay the sum stipulated,* or that 
the liquidated damages should be the exclusive rem- 
edy,® then specific performance may be denied. In 
any event, however, there must be such a breach 
as will make the liquidation provision operative, 
and if damages are liquidated only for a bona fide 
failure to perform, an intentional refusal to perform 
cannot so much as present the question of whether 
the defendant was intended to have an alternative.® 


N. H.—Manchester Dairy System 
v. Hayward, 82 N. H. 198, 1382 A 12. 


N. J.—Atlantic Refining Co. v. Kel- 
ly, 107 N. J. Eg. 27, 151 A 600; Cohen 
v. Cohn, 102 N. J. Eq. 245, 140 A 319 
[reve 101 ING J. Bay 400) 13s) Al 69315 
Kliem v. St. Elizabeth Sisters of 
Charity, 101 N. J. Eq. 761; 13:9 A 174; 
Nolan v. Kirchner, 98 N. J. Eq. 452, 
131 A 104; Randolph v. General In- 
VMOStOrsu Comes INT de Wid. ei. lod AS 
765 [rev on other grounds 97 N. J. Eq. 
BOS 28 6) PAC AR Gul Rittenhouse v. 
Swiecicki, 94 N. J. Eq. 36, 118 A 261; 
Brown v. Norcross, 59 N. J. Eq. 427, 


45 A 605; Crane v. Peer, 43 N. J. Ea. 
Hoes 4 Ae 72 But see St. Mary’s 
Church v. Stockton, 8 N. J. Hq. 520 


(apparently contrary but now over- 
ruled by the foregoing cases). 


N. Y.—Diamond Match Co. v. Roe- 
ber, 106 N. Y. 473, 13 NE 419, 60 AmR 
464: Phoenix Ins. Co. v. Continental 
Ins. Co., 87 N. Y. 400; Dealy v. Klapp, 
203 App. Div. 216, 196 NYS 702 [aff 
206.1N. ¥e 601,142 NE 313 )>-Palmer vy; 
Gould, 63 Hun 636, 18 NYS 638 [aff 

38 N. Y. 608, 34 NE 291 and rev on 
other grounds 144 N. Y. 671, 39 NE 
eee Dworkowitz v. Cascio, 1983 NYS 
326. 

N. C.—Crawford v. Allen, 189 N. C. 
434, 127 SE 521 [eit Cyc]: Tobaece 
Growers’ Co-op. Assoc. v. Jones, 185 
NS @..265, 117 SH 174, 33 AMR 2315 


Ss. C—ZJolly v. LZ0 TSS 1C-; 
317, 113 SE 128. 


Martin, 


Va.—Brown v. Friedberg, 127 Va. 
1, 102 SE 468. 
Wash.—McCutchen v. Brink, 129 


Wash. 1038, 224 P 605; Asia Inv. Co. v. 
Levin, 118 Wash. 620, 204 P 808, 32 
ALR 578. 


Eng.—Long v. Bowring, 
585, 55 Reprint 496. 


[a] Reasons for rule.—(1) “The 
general view is that the primary ob- 
ject of contracts of this nature is 
deemed to be performance, net non- 
performance, and it is not to be pre- 
sumed that stipulated damages for 
nonperformance is intended to defeat 
that primary object, in the absence of 
terms of the contract or its relation 
to the subject-matter which ade- 
quately disclose the contrary to have 
been the intent of the parties.’ No- 
lan v. Kirchner, 98 N. J. Eq. 452, 131 
A 104. (2) “I am unable to see how 
the mere circumstance that the par- 
ties have agreed upon, liquidated and 
fixed the sum to be recovered as dam- 
ages for the doing of a forbidden act 
renders that act any the less a for- 
bidden act, and therefore wrongful. 
ae ve If A promises B that he will 
not do a certain act which will be in- 
jurious to B, and, by way of assur- 
ing B that he will not do it, further 
agrees that if he breaks his promise 
he will pay B a sum of money agreed 
upon as damages for the injury to re- 
sult to B therefrom, I do not see how 
the acceptance of such a promise by B 
amounts to consent on B’s part to the 
doing of the injurious act upon pay- 
ment of the agreed damages.” Crane 
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circumstances. *® 


v. Peer, 43 N. J. Eq.-553,-557,.4 A 72. 
(3) “It is plain in this case that the 
contract was to convey, and not pri- 
marily to pay damages. If the plain- 
tiff had sought relief in an action at 
law, he no doubt would have been 
limited to the recovery of the dam- 
ages stipulated; but there is nothing 
in the contract to indicate that ‘the 
plaintiff should be confined to his 
remedy at law and denied his equita- 
ble right to enforce specific perform- 
ance,’ Kettering v. Eastlack, 130 
Iowa 498, 107 NW 177, 178, 8 AnnCas 
357. (4) “It will be conceded that in 
the absence of any provision for liq- 
uidated damages in a contract of pur- 
chase and sale, such as we have de- 
termined this to be that the vendor, 
upon the breach, may either sue for 
damages which have been occasioned 
by the vendee’s failure to comply 
with the contract, or he may resort 
to an action for specific performance 
of the contract. It does not seem 
logical to conclude, because the 
measure of the recovery in an action 
at law for the breach has been mu- 
tually fixed by the parties in the con- 
tract, that thereby is destroyed the 
vendor’s right of an election between 
the two remedies. The effect of plac- 
ing in the contract the measure of 
damages merely is to render certain 
the amount that the vendor is en- 
titled to retain if there has been a 
payment or to recover in an action at 
law, and does not ‘operate to deprive 
him of all his right to elect to proceed 
in an equitable action for specific per- 
formance. It is true, of course, that 
provisions for liquidated damages in 
such contractS may measure the en- 
tire right of the vendor in the event 
of breach, where the contract indi- 
cates that to be the result which both 
parties had in mind.” Asia Inv. Co. v. 
Levin, 118 Wash. 620, 204 P 808, 810, 
32 ALR 578. 


[b] Under Civ. Code § 3389, pro- 
viding that a contract otherwise prop- 
er to be specifically enforced, may be 
thus enforced, although a penalty is 
imposed, or damages are liquidated 
for its breach, and the party in de- 
fault is willing to pay the same, it is 
immaterial whether a sum specified 
in the contract be regarded as liq- 
uidated damages or as a penalty,:for 
in either case plaintiff has the right 
to waive an action at law and resort 
to equity for specific performance. 
Johnston v. Blanchard, 16 Cal. A. 321, 
TGR Pots. 


4  Gronowski v. Jozefowicz, 
Ill. 266, 126 NE 108; 
scheider, 285 Ill. 589, 
Davis v. Isenstein, 257 Ill. 260, 100 
NE 940, 45 LRANS 52; In re Tatnall, 
(N. J.) 146 A 918 [aff 102 N. J. Ba. 
445,141 A174]; Porter v. Williams, 93 
N. J. Eq. 88, 114 A 790 [aff 93 N. J. Hq. 
505, 116 A 926]; Heckman’s Bst., 236 
Pa. 193, 84 A 689; Dekowski v. Sta- 
chura, 176 Wis. 154, 185 NW 549. 


5. Clark v. Rosario Min., ete., Co., 
176 Fed. 180, 99 CCA 534; Mallory v. 
Globe-Boston Copper Min. Co., 11 
Ariz. 296, 94 P 1116; Wadick v. Mace, 
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Lunt v. Lor- 
120 SIN 23:7; 


[§§ 167-168 


[§ 168] b. Determination of Intention." Wheth- 
er or not specific performance will be denied because 
of provision in the contract for the payment by the 
defaulting party of a certain sum, as liquidated 
damages or penalty, seems to depend, on final anal- 
ysis, upon the intention of the parties, which is to 
be ascertained by an examination of the entire 
agreement, its subject matter, and the surrounding 


The disposition of the question is 


usually not made to depend upon whether a pro- 


19% Ne 2 83 NES Barrecemye 
Realty Associates, 222 App. Div. 676, 
225 NYS 36; Cooley v. Call, 61 Utah 
203, 211 P 977; Rose v. Garn, 56 Utah 
533, 191 P 645. 


6. O’Conner v. Tyrrell, 53 N. J. Ha. 
15, 30 A 1061. 

7. Determination of character of 
provision as one for liquidated dam- 
ages or penalty see Damages §§ 233— 
259. 

8s. Amanda Gold Min., etc., Co. vy. 
People’s Min., etc., Co., 28 Colo, 251, 64 
P 218; Brown v. Norcross, 59 N. J. 
Eq. 427, 45 A 605; Crane v. Peer, 43 
N. J. Big. 553, 4 A072. 


[a] Provisions held to defeat spe- 
cific performance.—(1) “The total 
sum . Shall be retained as 


liquidated damages without any fur- 
ther liability of any kind whatsoever, 
hereunder” to defendant. In re Tat- 
nall, 102 N. J. Eq. 445, 141 A 174 [aff 
146 A 918]. (2) Sum to be retained 
as liquidated damages in case of 
breach ‘‘and all other rights under 
this agreement shall be at an end.” 
Heckman’s Est., 236 Pa. 193, 84 A 689. 
(3) A provision in a contract for the 
exchange of real estate that “the 


3. “partys =). “ini -defaniti shail 
forfeit and pay to the other party the 
sum of as liquidated damages 


for such failure and breach of con- 
tract.”’” Dekowski v. Stachura, 176 
Wis. 154, 185 NW 549. 


[b] Provisions held not to defeat 
specific performance.—(1) Generally. 
O’Brien v. Paulsen, 192 Iowa 1351, 
186 NW 440; Wills v. Forester, 140 
Mo. A. 321, 124 SW 1090; Ruzicka v. 
Saylor, 107 Nebr. 631, 186 NW 968; 
Phoenix Ins. Co. v. Continental Ins. 
Co.,. 87 N.’ Y.°400;7 Dillon’ v2 Rimgte= 
man, 55 Okl. 331, 155 P 563; Brown 
v. Friedberg, 127 Va. 1, 102 SE 468. 
(2) “And for the true performance 
of all and every one of the covenants 
and agreements aforesaid, each cf 
said parties binds himself, in the 
penal sum of $100.’ Kenyon v. Mil- 
lard, 12 Del.) Ch. 53,004) Agi 78 sae-Gop) 
“And for the true performance of all 
covenants .. . the parties bindeth 
themselves - in the penal sum 
of one hundred dollars, to be paid to 
the party not in default.” Powell v. 
Dwyer, 149 Mich, 141, 112 NW 499, 11 
LRANS 978. (4) That defendant 
should not violate a certain covenant 
“under penalty of $500.” Crane v. 
Peer, 43 NJ Wqre553)r4- (A722) 1) 
That if either party failed to keep or 
perform the covenants thereof, the 
party defaulting should forfeit to the 
other the sum of one thousand dol- 
lars, such sum being the agreed 
liquidated damages. Koch vy. Streu- 
ter, 218 Ill. 546, 75 NE 1049, 2 LRANS 
210. (6) “The parties mutually bind 
themselves in the penal sum of $1,- 
000, as liquidated damages.” Lyman 
v. Gedney, 114 Ill. 388, 29 NE 282, 55 
AmR 871, (7) “Hither party who 
shall fail to perform their agreements 
shall forfeit and pay to the other the 
sum of $350 as liquidated damages.” 
Hooker v. Pyncheon, 8 Gray (Mass.) 
550. (8) “Hach of the parties makes 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 168] 


fessed provision for liquidated damages is in reality 
one for a penalty, or vice versa; but rather upon 
whether it was intended that defendant should be 


absolutely obliged to perform the 


should have an election either to perform the act 
or pay the sum stipulated;® and, as already implic- 
itly stated, a conclusion that the damages have been 
actually liquidated does not necessarily result in 
the conclusion that there was an intention to give 
Where, in addition to sim- 
ply stipulating that the party in default shall pay 


defendant an election.!° 


this agreement only upon the express 
agreement and understanding that in 
the event of default of the other par- 
ty in performing the terms of this 
agreement the defaulting party shall 
be bound to pay unto the other party 
the sum of ’$2,000, as liquidated dam- 
ages, and not as a penalty, to cover 
all damages for said breach.’ Nolan 
Ve Kirchner, 98 Ni J. Bq: 452, 131! A 
104. (9) “And for the due perform- 
ance of all the covenants and agree- 
ments herein contained ... the 
said parties bind themselves in 
the sum of $100; the said sum to be 
considered as liquidated damages to 
be paid by the defaulting party.” 
Brown v. Norcross, 59 N. J. Eq. 427, 
45 A 605 (“Here is an express decla- 
ration that the purpose in requiring 
the payment of the money is to secure 
the performance of the _ contract. 
The object sought is a single and en- 


tire thing,—the performance of the. 


agreement. There is no provision for 
an alternative whereby the parties 
are given an option to perform or to 
refuse and pay’). (10) In event of 
default by purchaser initial payment 
on purchase price “shall be forfeited 
Pte ana retained as liqui- 
dated damages for the breach of this 
contract.” Donahoe v. Franks, 199 
Fed. 262. (11) That the failure of 
the purchaser to complete the pur- 
chase ‘“‘shall operate as a forfeiture 
of sum, the same being in settlement 
of and being hereby fixed as liquidat- 
ed damages.” Asia Inv. Co. v. Levin, 
118 Wash. 620, 204 P 808, 32 ALR 578. 


{[c] Subsequent conduct of parties. 
—(1) Subsequent conduct of the par- 
ties may show that the performance 
of the act was the real thing intended 
and that the stipulation for the pay- 
ment of the sum fixed was merely to 
secure performance of the primary or 


substantial thing intended by the 
contract. Amanda Gold Min., etc., Co. 
v. People’s Min., etce., Co., 28 Colo. 


Brown v. Norcross, 59 
Cyd Gare CA Aa Ne BOS GE} Awa aweseres 
the agreement was that defendant 
would convey by a certain time and in 
case he failed to do so should pay arid 
forfeit to plaintiff a certain sum in 
lieu of the conveyance and in full sat- 
isfaction thereof, and plaintiff with 
defendant’s knowledge was permitted 
to go into possession and make valu- 
able improvements, such conduct 
tended to show that the parties in- 
tended the conveyance as the primary 
obligation under the contract, and not 
that defendant should have an option 
to convey or pay the sum stipulated. 
Amanda Gold Min. Co. v. People’s 
Min., etc., Co., supra. 

9. U. S.—Donahoe v. Franks, 
Fed. 262. 

Ala.—Eaton v. Sadler, 215 Ala. 161, 
110 S 10. 

Tl.—Koch v. Streuter, 218 Ill. 546, 
75 NE 1049, 2 LRANS 210. 


Iowa.—Kettering v. Eastlack, 130 
Towa 498, 107 NW 177, 8 AnnCas 357. 


Mo.—wWills v. Forester, 140 Mo. A. 
321, 124 SW 1090. 


251, 64 P 218; 
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provision states 


act, or that he 


Nebr.—Ruzicka 
631, 186 NW 968. 


N. J.—Nolan vy. Kirchner, 98 N. J. 


Eq. 452, 131 A 104; Brown v. Nor- 
cross, 59 N. J. Eq. 427, 45 A 605. 
N. Y.—Palmer vy. Gould, 63 Hun 


636, 18 NYS 638 [aff 188 N. Y. 608, 34 
NE 291]. 


Va.—Brown v. Friedberg, 127 Va. 1, 
102 SE 468. 


[a] Distinction as to question in- 
volved in specific performance ac- 
tions.—(1) “The unquestionable rule 
is that where, from the covenant it- 
self and the surrounding circum- 
stances, it is apparent that the pri- 
mary intent was to have the covenant 
performed, equity will enforce it. 
The disposition of the question does 
not at all depend upon any distinc- 
tion, between the terms ‘penalty’ and 
‘liquidated damages.’ Whichever 
term is used, the question is whether 
the provision is made as security for 
the performance of the contract or as 
a substitute for performance. If the 
latter, the party will be denied his 
remedy in equity, and confined to his 
recovery of damages; if the former, 


equity will decree specific perform- 
ance notwithstanding such_ provi- 
sion.” Palmer v. Gould, 63 Hun 636, 


18 NYS 638, 642 [aff 138 N. Y. 608, 
34 NE 291]. (2) “Where a suit at law 
is brought on such a contract as is 
here under consideration, the ques- 
tion often arises whether the sum to 
be forfeited is a penalty or liquidated 
damages, and whether the party seek- 
ing a recovery is entitled to the ac- 
tual damages suffered, or to the dam- 
ages mentioned in the provision. Ina 
court of chancery, however, the ques- 
tion is whether one certain act shall 
be done, or whether one of two things 
shall be done at the election of the 
party who is to perform the con- 
tract.” Koch v. Streuter, 218 Ill. 546, 
75 NE 1049, 1051, 2 LRANS 210. 


10. U. S—Donahoe v. Franks, 199 
Fed. 262. 


Iowa.—Barrett v. Wiskus, 196 Iowa 
1281, 196 NW 14; O’Brien v. Paulsen, 
192 Iowa 1351, 186 NW 440; Ketter- 
ing v. Hastlack, 130 Iowa 498, 107 NW 
177, 8 AnnCas 357. 


Mass.—Hooker v. Pynchon, 8 Gray 
550. 


Mo.—wWills v. Forester, 140 Mo. A. 
321, 124 SW 1090. 


Ne Je——Nolan v. Kirehner, 98 Na J: 
Wq. 452, 131 A 104; Crane v. Peer, 43 
N. J. Eq. 553, 4 A 72. 


NG ay Phenix sins) Co. vy. Conti-= 
nental Ins, Co., 87 N. -¥. 400. 


Va.—Brown v. Friedberg, 127 Va. 1, 
102 SE 468. 


Wash.—Asia Inv. Co. v. Levin, 118 
Wash. 620, 204 P 808, 32 ALR 578. 


[a] Reasons for rule——(1) “In 
determining whether, by the true con- 
struction of a covenant, the penalty 
is the price of the privilege of non- 
performance, the fact that the con- 
tract liquidates the damages for a 


v. Saylor, 107 Nebr. 


[58 C.J.] 985 


or forfeit a certain sum as liquidated damages, the 


that the contract shall thereupon 


become null and void, this has been held, in some 
cases, to indicate an intention to give the default- 
ing party an option, and to defeat specific perform- 
ance;'* but in other eases such statements, as well 
-as the provision for damages or forfeiture, have been 
considered as being intended for the exclusive ben- 
efit of the party not in default and to give him an 
option to have either specific performance or the 
stipulated sum in lieu thereof.'? 


If the agreement 


breach may be considered, but it is not 
a decisive, nor do we regard it as a 
very material circumstance. If the 
primary intention was that the very 
thing covenanted should be done, then 
the Sum named is in the nature of a 
penalty to secure the performance of 
the principal thing; and it can make 
no difference in the construction of 
the covenant, whether damages for 
non-performance are left to be ascer- 
tained by an issue quantum‘ dam- 
nificatus, or the parties themselves 


conclusively settle the amount.” 
Pheenix Ins. Co. v. Continental Ins. 
Co., 87 IN. ¥o.400; 406. ((2) Eothegde= 


termining criteria as to the ouster of 


equity jurisdiction comes, in the 
last analysis, to the intention of 
the parties to be gathered from 


the agreement itself in each particu- 
lar case. . The fact that the 
damages are liquidated does not of 
itself change the rule. It is a ques- 
tion of the real intention of the par- 
ties to be deduced from the whole in- 
strument and the surrounding circum- 
stances, and if it appear from these 
that the performance of the contract 
was intended, and not merely the pay- 
ment of damages in case of its breach, 
the agreement will then be enforced 
by specific performance.” Wills v. 
Forester, 140 Mo. A. 321, 124 SW 1090. 


11. Lunt vy. Lorscheider, 285 111: 
589, 121 NE 237; Davis v. Isenstein, 
257 Ill. 260, 100 NE 940, 45 LRANS 


52> Cooley v.. Call, 61 Utah 203,211 
P 977; Rose v. Garn, 56 Utah 533, 191 
P 645. 

[a] Illustration.—A stipulation in 


a contract for the exchange of real 
estate that ‘‘The willful neglect. or 
failure by either of the parties hereto 
to perform his or their respective 
parts of the undertakings hereunder 
is to subject such party to the pay- 
ment of the sum of $1500 fixed and 
liquidated damages to the party in- 
jured, and upon payment thereof this 
contract is to become null and void”, 
was held to defeat specific perform- 
ance where defendant elected to pay 
the stipulated sum and refused to go 
through with the exchange. Davis v. 
Isenstein, 257 Ill. 260, 263, 100 NE 
940, 45 LRANS 52 (“By this contract 
the sum of $1500 is not only fixed as 
liquidated damages to the party in- 
jured in case of non-performance, but 
it also provided that upon the pay- 
ment of that sum the contract is to 
become null and void. This clearly 
gives either party the option to pay 
the penalty or to convey in accordance 
with the terms of the contract. While 
it is not by express terms made an 
option contract, the language em- 
ployed will admit of no other con- 
struction. The contract in this case 
is unlike any considered in the cases 
cited by appellant, in that it provided 
that upon the payment of the amount 
fixed upon for liquidated damages the 
contract was to become null and 
void’’). 

12, U. S.—Stewart. v.. Grifith,, 227 
Th. Si) 323) 80 SCt 52385554 T. ed.a7s27 29 
AnnCas 639. 


Ala.—Eaton v. Sadler, 215 Ala. 161, 


986 [58 C.J.] 
would be unreasonable unless the person stipulat- 
ing to pay a certain sum in case he does not perform 
be considered as having an option either to perform 
or pay the sum of money, this is a strong circum- 
stance which may cause the agreement to be regard- 
ed as in the alternative.t? However, the declared 
tendency of the courts is to favor a construction 
which will preserve for plaintiff his right to specific 
performance.'4 


[§ 169] c. Effect of Election and Change in Po- 
sition of Parties. Although a provision may be such 
that plaintiff, originally, has an option either to have 
specific performance or take the sum stipulated, 
plaintiff cannot have specific performance after he 
has elected to take the damages by obtaining a judg- 
ment therefor;!® but the mere retention, after de- 
fault, of a sum to be forfeited in case of breach, 
and to be apphed on the purchase price in case of 
performance, does not of itself constitute an elec- 
tion to accept the sum as a liquidation of damages 
or as a substitute for specific performance.t® A 
provision which might otherwise permit defendant 
to elect whether he will perform or pay a sum stip- 
ulated will not defeat specific performance where 
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[§§ 168-170 


defendant has so far proceeded with performance 
on his part as to show an election to perform,** 
has lost his right of election by delay so that the 
same shifts to plaintiff,** or has permitted plaintiff 
to perform to such an extent that the damages fixed 
cannot fairly be assumed as the fair value of the 
disappointment experienced.*?® 


[§ 170] B. Oral Contracts Partly Performed*— 
1. Rule Permitting Enforcement—a. In General. To 
the general rule that the performance of a contract 
not in writing may be specifically enforced where 
the contract is not one within the statute of frauds?° 
it has become established in most jurisdictions as 
a necessary or at least proper corollary that, sub- 
ject to the usual rules respecting the availability 
of the remedy,2! the persons at whose instance? 
and against whom?* performance may be decreed, 
and the validity and sufficiency of the agreement,”* 
an oral contract may be specifically enforced where 
there has been such partial performance thereof 
as to take it out of the operation of the statute of 
frauds or to render the application of the statute 
unfair and inequitable;?® and statutes, enacted in 
several jurisdictions, which provide in substance 


110 S 10. 


Del.—Kenyon v. Millard, 12 Del. Ch. 
53, 104 A 778. See Sharpless-Hendler 
Ice Cream Co. v. Davis, 147 A 305 
(holding provision not one for liqui- 
dated damages). 


Md.—Rogers v. Dorrance, 
419, 117 A 564, 32 ALR 573. 


Mich.—Hedrick vy. Firke, 169 Mich. 
549, 185 NW 319. 


, Oh.—Egle v. Morrison, 27 Oh. Cir. 
Ct497. 


Tex.—Texlouana Producing, etce., 
Co. v. Wall, 257 SW 875 [aff (Civ. A.) 
241 SW 521]. 


140 Md. 


Wash.—McCutchen v. Brink, 129 
Wash. 103, 224 P 605. 
fa] Tllustration—Where a _ con- 


tract for the sale of real estate pro- 
vides that if the purchaser does not 
pay the balance of the purchase money 
within a time prescribed, the amount 
previously paid shall be forfeited and 
the contract shall become null and 
void, such provision is construed as 
being for the benefit of and making 
the contract voidable at the election 
of, the vendor only, and he has the op- 
tion of declaring the contract forfeit- 
ed upon the vendee’s failure to pay 
the purchase money, or to enforce the 
contract specifically. Stewart v. 
Grifith, 21780, S323, 54s ed. 782; 80 
SCt 528, 19 AnnCas 639 [aff 31 App. 
(DIC.) 29.) 


{b] Option expressly given to 
plaintiff.—(1) A provision that in 
case of default by the vendee the ven- 
dor may declare purchase money pay- 
ments forfeited as liquidated damages 
and declare the contract null and 
void, at his option, will not defeat 
specific performance where the vendor 
elects not to take the sum as liquidat- 
ed damages. Jolly v. Martin, 120 S. 
C. 317, 118 SE 128. See Mackie v. 
Schoenstadt, 307 Ill. 398, 138 NE 686 
(vendor given right to declare con- 
tract void and forfeit earnest money 
if purchaser defaulted). (2) A pro- 
vision in a contract for the sale of 
Jand that on sixty days’ default the 
contract shall be void and payments 


thereon forfeited, or that the vendor 
may elect to declare the whole of the 
purchase price due and proceed at 
once by foreclosure or otherwise, 
gives the vendor an option, after the 
sixty-day period, even though he does 
not at once elect to proceed with the 
contract and enforce performance 
thereof. Slattery v. Gross, 96 Or. 554, 
TS fie as 0.059 OF Pa Biiis 


13. Barrett v. Geisinger, 
240, 53 NE 576. 


14. Broadwell v. Broadwell, 6 Ill. 
599; Asia Inv. Co. v. Levin, 118 Wash. 
620, 204 P 808, 32 ALR 578. 


[a] Reason for rule.—‘The par- 
ties may, if they choose, stipulate 
that the obligor shall have the option 
either to do the thing or pay the pen- 
alty; but as such a provision always 
gives one party a clear advantage over 
the other, such a construction is not 
given unless it is clear, from the face 
of the instrument, that such was the 
intention of the parties.” Broadwell 
v. Broadwell, 6 Ill. 599, 612. 


15. Hoskins v. Dougherty, 29 Tex. 
Civ. A. 318, 69 SW 103. 
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16. Eaton v. Sadler, 215 Ala. 161, 
110 S 10. 
17. Walton v. Coulson, 29 F. Cas. 


No. 17,132, 1 McLean 120 [aff 9 Pet. 
62, 9 L. ed. 51]; Brown v. Norcross, 
59 N. J. Eq. 427, 45 A 605; Buntrock 
v. Hoffman, 178 Wis. 5, 189 NW 572. 


18. Amanda Goid Min., ete, Co. v. 
People’s Min., ete., Co., 28 Colo. 251, 
64 P 218; Hemming v. Zimmerschicte, 
4 Tex. 159. 


[a] Faiiure of defendant either to 
perform or pay stipulated sum.—(1) 
It has been held that if the time for 
performance passes, without defend- 
ant’s having elected whether he will 
perform the act or pay the stipulated 
sum, he thereby loses his right of 
election and _ plaintiff may have 
specific performance of the _ act. 
Hemming v. Zimmerschitte, 4 Tex. 
159. (2) <A contrary view has been 
expressed thus: “In a written con- 
tract, by which a party agrees to do 
a certain act for the benefit of an- 
other, or to pay a certain sum as 


*By EUSTACE W. TOMLINSON (§§ 170-232). 


liquidated damages for the omission, 
as the party who is to do one or the 
other may elect, this is not a case to 
which the jurisdiction of this Court, 


‘as a court of equity, will attach. It 


is not an absolute engagement to do 
the act, instead of paying the equiva- 
lent agreed upon. The essential ele- 
ment in equity jurisdiction is want- 
ing; but for the contract itself there 
is an adequate remedy at law. And 
the failure to perform, in either al- 


ternative, cannot of itself confer 
equity power.” Fisher vy. Shaw, 42 
Me. 32, 41. 

19. Moorer v. Kopmann, 45 S. C. 
Eq. 225 

20. See supra § 119. 


Statute of frauds in general see 
Frauds, Statute of 27.C. Jap 113; 


21. Availability of remedy in gen- 
eral see supra §§ 4-66. 


22. Persons entitled to enforce 
epecino performance see supra §§ 67— 


Right of vendor or lessor under 
oral contract to compel specific per- 
formance see infra §§ 236, 240. 


23. Persons against whom  per- 
eicseaie may be enforced see supra 


-24. Validity and sufficiency of oral 
contract as affecting specific per- 
formance see supra § 119. 


25. U.S.—Riggles v. Erney, 154 U. 
S. 244, 14 SCt 1083, 38 L. ed. 976. 


Ark.—Keatts v. Rector, 1 Ark. 391. 


Del.—Clark v. Bradford Gas, ete., 
Corp; U1 -DelmEh wis OSwAs S6se 


D. C.—Purcell v. Coleman, 6 D. Cc. 
eee 4 Walls CU.7S. e513, Pelle eds 


Ga.—Reed vy. Mathewson, 146 Ga. 
819, 92 SE 632; Gilmore v. Johnston, 
14 Ga, 683. 


Ida.—Wolf v. Eagleson, 29 Ida. 177, 
LST PN AA 22" 


Ill.— Black v. Hoopesten Gas, ete., 
Co., 250 Ill. 68, 95 NE 51; Gladville 
v. McDole, 247 Ill. 84, 98 NE 86. See 
Weir v. Weir, 287 Ill. 495, 122 NB 868 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 170-1711 


that the statute of frauds shall not be construed to 
abridge the powers of courts of equity to compel 
the specific performance of contracts in cases of 
part performance*® have been treated as recogniz- 
ing and preserving the power to enforce oral con- 


(recognizing the rule). 


Ind.—St. Joseph Hydraulic Co. v. 
Globe Tissue Paper Co., 156 Ind. 665, 
59 NE 995. 


Md.—Buckner v. Jones, 159 Md. 679, 
152 A 515; Neal v. Hamilton, 159 Md. 
447, 150 A 867; Buekner v. Jones, 157 
Md. 239, 145 A 550. 


Mo.—Cave v. Wells, 319 Mo. 930, 5 
SW (2d) 6386, 643 [cit C. J.J]; Kerr v. 
Smiley, 239 SW 501; Woodard v. Sto- 
well, 222 SW 815; Lorenz v. Morney, 
221 Mo. A. 409, 282 SW 59; Baker v. 
Payne, (A.) 198 SW 75. See Signaigo 
v. Signaigo, 205 SW 23 (recognizing 
the rule). - 

Mont.—Hogan v. Thrasher, 72 Mont. 
Bl Sz ose, 607, 611 fqueti@. J). 

Nebr.—Franks v. Horrigan, 120 
Webr. 1, 231 NW 27; Wiseman -.v: 
Guernsey, 107 Nebr. 647, 187 NW 55; 


Evans v. Kelley, 104 Nebr. 712, 178 
NW 630; Damkroeger v. James, 95 
Nebr. 784, 146 NW 936; Moline v. 


Carlson, 92 Nebr. 419, 138 NW 721; 
Kofka v. Rosicky, 41 Nebr. 328, 59 NW 
788, 48 AmSR 685, 25 LRA 207. 


N. Y.—Johnson v. Brooks, 93 N. Y. 
337 Laff 46 N. Y. Super. 13]; Gallagher 
v. Gallagher, 135 App. Div. 457, 120 
NUYS Loe pait. 202 .eNe) Yo vb2, 96) NE 
1115]; Baum vy. Holstein, 93 Misc. 268, 
157 NYS 966; Becker v. Buffalo Pack- 
age Co., 85 Misc. 5038, 148 NYS 782. 
See German v. Machin, 6 Paige 288; 
Phillips v. Thompson, 1 Johns. Ch, 
131 (both recognizing the rule). 


Oh:—O’Hara v. O’Hara, 16 Oh. Cir. 
St. 36:7,.9 Oh. .Cir. Dec. 293; Cooper v. 
Cooper, 8 OhS&CP 35. See Wilson v. 
Chalfant, 15 Oh. 248, 45 AmD 574; 
Kelley v. Stanbery, 13 Oh. 408 (both 
recognizing the rule). Contra Len- 
ington v. Campbell, Tapp. 137. 


Pa.—Hancock v. Melloy, 5 Pa. Dist. 
461. Compare Pugh v. Good, 3 Watts 
& S. 56,37 AmD 534 (holding that the 
fact that the fourth section of the 
English statute of frauds was not re- 
produced in the state statute did not 
affect the right to have an oral con- 
tract specifically enforced when it had 
been partly performed). 


R. I.—Tingley v. Jacques, 43 R. I. 
SOueL boo A “7812 i 


Vt.—Meach v. Stone, 1 D. Chipm. 
182.6 oA Dat 19. 

Wash.—Peterson v. Nichols, 110 
Wash. 288, 188 P 498. 

Wis.—Papenthien v. Coerper, 184 


Wis. 156, 198 NW 391. 


Bng.—Hoare v. Kingsbury, [1912] 
2 Ch. 452; Lester v. Foxcroft, Colles 
108, 1 Reprint 205; Anonymous, 2 Hq. 
Cas. Abr. 48, 22 Reprint 41; Pengall 
v. Ross, 2 Eq. Cas. Abr. 48, 22 Reprint 
401; Butcher v. Stapely, 1 Vern. Ch. 
363, 23 Reprint 524; Pyke v. Williams, 
2 Vern. Ch. 455, 23 Reprint 891. See 
Walker v. Walker, 2 Atk. 98, 26 Re- 
print 461; Buckmaster v. Harrop, 7 
ves. Jr. 341, 32 Reprint 139 (both 
recognizing the rule). 


N. B.—Moses v. French, 43 N. B. 1. 
Ont.—Coates v. Coates, 14 Ont. 195. 


See Lavoie v. Dube, 229 Mass. 87, 
118 NE 179 (dictum); Stott v. Avery, 
156 Mich. 674, 121 NW 825; Hewitt 
v. Parmenter, 181 Minn. oo 232 ey 
919 both recognizing e rule); 
ue v. Elmore, 37 S. D. 228, 157 NW 
820, 821 (recognizing the rule, and 
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holding that it “applies only to such 
agreements as would have warranted 
specific performance had the contract 
been in writing instead of. being 
oral’); Porter v. Shaffer, 147 Va. 921, 
133 SE 614; Miller v. Lorentz, 39 W. 
Va. 160, 19 SE 391 (both recognizing 
the rule). 


And see cases infra note 27; 
passim infra §§ 171-232. 


[a] In Maine (1) the rule stated in 
the text is now settled and applied. 
Woodbury v. Gardner, 77 Me. 68; 
Pulsifer v. Waterman, 73 Me. 233. (2) 
Prior, however, to the enactment of 
the act of Febr. 28, 1874, conferring 
full equity jurisdiction upon the 
courts, it was held that on account 
of limited equity jurisdiction the per- 
formance of oral contracts could not 
be enforced. even though they were 
partly performed. Farnham y. Clem- 
ents, 51 Me. 426; Patterson v. Yeaton, 
47 Me. 308; Wilton v. Harwood, 23 Me. 
131; Stearns v. Hubbard, 8 Me. 320. 
See Bubier v. Bubier, 24 Me. 42 (where 
it was said that the court could com- 
pel the performance of contracts in 
writing only). 


{[b] In Massachusetts (1) under 
the full equity jurisdiction now pos- 
sessed by the courts, an oral contract 
partly performed may be enforced by 
a decree of specific performance. Pot- 
ter v. Jacobs, “Ill Mass! 32. °(2) 
Formerly, when the equity jurisdic- 
tion of the courts was limited, there 
was no power to enforce the specific 
performance of any but written con- 
tracts, and so an oral contract, al- 
though partly performed, could not 


and 


be specifically enforced. Jacobs v. 
Peterborough, ete., R. Co., 8 Cush. 
223. 

[c] Zhus performance may be 


specifically enforced of an oral agree- 
ment under which a husband con- 
veyed realty to his wife in order to 
permit her to become surety on a bond 
for him, upon her promise to reconvey 
the property when the bond should be 
satisfied, in view of the part per- 
formance by the husband and the con- 
fidential relation between the parties 
on which the husband relied, and in 
order to prevent an abuse of confi- 
dence and the perpetration of a fraud, 
and the statute of frauds is according- 
ly no defense. Gallagher v. Gal- 
lagher, 135 App. Div. 457, 120 NYS 18 
[aff 202-N. Y.)572,-96 NHd116]-. 


Part performance as removing con- 
tracts from operation of statute of 
frauds in general see Frauds, Statute 
of §§ 427-445. ; 

What constitutes sufficient per- 
formance see infra §§ 187-232. 


26. See statutory provisions. 

27. Alaska.—Treat v. Ellis, 6 
Alaska 290. 

Cal.—Arguello v. Edinger, 10 Cal. 
150. 

Colo.—Jutten v. Deeble, 88 Colo. 


301, 295 P 496; Knoff v. Grace, 68 
Colo. 527, 190 P 526, 10 ALR 1492; 
Adcock v. Lieber, 51 Colo. 873, 117 PB 
993; Hunt v. Hayt, 10 Colo. 278, 15 P 
410. 


Ida.—Houser v. Hobart, 22 Ida. 735, 
127 P 997, 43 LRANS 410; King v. 
Seebeck, 120) dida. 6223, 118) P 292) 
Coughanour v. Grayson, 19 Ida. 255, 
113 P 724; Francis v. Green, 7 Ida. 
668, 65 P 362. See Stowell v. Tucker, 


tracts which have been partly performed.?7 
few jurisdictions, however, the rule has been denied 
recognition by the courts.28 

[§ 171] b. Origin and Development. 
permitting specific performance to be granted of 
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In a 


The rule 


7 Ida. 312, 62 P 1033 (dictum). 


_Ind.—St. Joseph Hydraulic Co. v. 
Globe Tissue Paper Co., 156 Ind. 665, 
59 NE 995. 


Mich.—Lyle v. Munson, 213 Mich. 
250, 181 NW 1002; Fowler v. Isbell, 
202 Mich. 572, 168 NW 414; Charlet 
v. Teakle, 197 Mich: 426, 163 NW 9232 
Bushnell v. Rowland, 118 Mich. 618, 
ClINIWe 21s 


Mont.—Hogan v. Thrasher, 72 Mont. 
318, 233 P 607; Stevens v. Trafton, 36 
Mont. 520, 93 P 810. 


Nebr.—Davis v. Murphy, 105 Nebr. 
839, 182 NW 365; Evans v. Kelley, 104 
Nebr. 712, 178 NW 630; Cobb v. Mc- 
Farland, 87 Nebr. 408, 127 NW 3877; 
Harrison v. Harrison, 80 Nebr. 103, 
113 NW 1042. 


N. Y.—Healy v. Healy, 55 App. Div. 
315, 66 NYS 927 [aff 166 N. Y. 624, 60 
NE 1112 (rearg den 167 N. Y. 572, 60 
NE 1112)]; Brune v. Vom Lehn, 112 
Misc. 342, 183 NYS 360 [aff 196 App. 
Div. 907, 187 NYS 928]; Roedman v. 
Hertel, 78 Mise. 55, 188 NYS 375. 


N. D.—Muir v. Chandler, 16 N. D. 


051, 113 NW 1038. 


S. D.—Wayne v. Butterfield, 50 S. D. 
463, 210 NW 663; Hanson v. Fiesler, - 
49 S. D. 442, 207 NW 449; Stenson v. 
Elfmann, 26 S. D, 134, 128 NW 588. 


Wis.—Booher vy. Slathar, 167 Wis. 
196, 167 NW 261; Scheuer v. Cochem, 
126 Wis. 209, 105 NW 573, 4 LRANS 
427; McWhinne y. Martin, 77 Wis. 
182, 46 NW 118. 


{a] Part or whole performance.— 
The fact that such a statute refers to 
cases of “part” performance does 
not prevent the specific enforcement 
of a contract which has been wholly 
performed by one party, or limit the 
power of the court to cases where a 
party has only partly performed the 
acts agreed to be performed by him. 
Bins v. Seebeck, 20 Idaho 2238, 118 P 
292. 

{[b] Statutory exception not to be 
extended.—A statutory provision that 
nothing in the statute of frauds shall 
be construed to abridge the powers of 
courts of equity to compel the specific 
performance of agreements in cases 
of part performance should not be ex- 
tended, but it is necessary to keep 
carefully within the principles which 
bound the right to claim exemption 
from the terms of the statute of 
frauds. Knoff v. Grace, 68 Colo. 527, 
190 P 526, 10 ALR 1492. 


28. Grant v. Craigmiles, 
(Ky.) 203; Blackburn v. Blackburn, 
1) SSW) 712.11 Kyi (lel: 7 Bisher tvs 
Kuhn, 54 Miss. 480; McGuire v. Ste- 
vens, 42 Miss. 724, 2 AmR 649; Catlett 
v. Bacon, 33 Miss. 269; Box v. Stan- 
ford, 21 Miss. 93, 51 AmD 142; Bea- 
man v. Buck, 17) Miss. 2073 ‘Passe iv. 
Brooks, 125 N. C. 129, 34 SH 228 [mod 
on other grounds 127 N. GC. 119, 37 SE 
151]; North v. Bunn, 122 N. C. 766, 29 
SE 776; Barnes v. Teague, 54 N. C. 
277, 62 AmD 200; Allen v. Chambers, 
89 N. C. 125; Dunn v. Moore, 38 N. 
CC.) 3645 Albeav. Griffin, 22. Ni Gro} 
Pllis v. Ellis, 16 N. C. 180, 345; Pat- 
ton v. McClure, Mart. & Y. (Tenn.) 
833.- See Dean v. Cassiday, 88 Ky. 572, 


1 Bibb 


147SW 601, 11) Kyids 1055, Geteher iv: 
Cosby, 2 A. K. Marsh. (Ky.) 106 
(dicta) ; Ridley v McNairy, 


Humphr. (Tenn.) 174 (to same effect). 
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an oral contract where it has been partly performed 
originated in connection with oral conveyances of 
land, very soon after the enactment of the statute 
of frauds,2® and has been said to have resulted from 
the: hardship of applying the statute in individual 
cases,®" especially in view of the practice then ob- 
taining of conveying land by parol and livery of 
The rule has frequently been criticised 
as leading to the frauds and perjuries which it was 
the purpose of the statute of frauds to prevent,*? 
and it has been said that it should not be extended 
to cases which do not clearly come within the equi- 
table considerations upon which the rule is found- 
ed;** but in most of the United States it appears 
to be accepted to its fullest extent.** 


It has been said that 


seizin.*! 


[§ 172] c. Basis of Rule. 


29. .See Miller v. Lorentz, 39 W. 
Va. 160, 19 SE 391 (so stating). 


[a] Early applications of rule.— 
Lester v. Foxcroft, Colles 108, 1 Re- 
print 205 (decided in 1700); Anony- 
mous, 2 Eq. Cas. Abr. 48, 22 Reprint 
41 (decided in 1717); Pengall v. Ross, 
2 Wg. Cas: Abr. 46,-22 Reprint 40; 
(decided in 1710); Butcher vy. Stapely, 
1 Vern. Ch. 363, 23 Reprint 524 (decid- 
ed in 1685); Pyke v. Williams, 2 Vern. 
455, 23 Reprint 891 (decided in 1703). 


30. Purcell v. Coleman, 6 D. C. 59, 
G2 eat 4A Wally (Uns) s Old; 1 Sule ets 
435]. 


“With a people most of whom were 
ignorant of the art of writing, and 
whose habit of seeing estates conveyed 
' by parol, and livery of seisin, was in- 
veterate, by at least four hundred 
years of age, the statute [of frauds], 
unless tempered to the times by 
judicial interpretation, was deemed 
likely to become a parent of great 
hardship in individual cases. This 
Supposed hardship of the statute, and 
the remedy which the courts applied 
are clearly and correctly stated in a 
note of Mr. Chitty to the second book 
of Blackstone’s Commentaries, which 
I shall quote: ‘Courts of Equity, 
though the practice has been lament- 
ed, have long been in the habit of 
deciding upon equitable grounds in 
contradiction to this positive enact- 
ment. The earliest case of the kind 
appears to have been that of Foxcroft 
v. Lyster (Roll’s [Colles] P. C. 108). 
By the highest tribunal in the realm 
it was decided to be against con- 
science to suffer a party who had en- 
tered into land, and expended his 
money on the faith of a parol agree- 
rent to be treated as a trespasser; 
and for the other party in fraud of 
his agreement (although that was 
only verbal) to enjoy the advantage 
of the money so laid out. This de- 
termination, though in the teeth of an 
act of Parliament, was clearly found- 
ed on sound abstract principles of 
natural justice, and confirmed as it 
has been by an almost daily succes- 
sion of analogous authorities, is not 
now to be questioned.’’’ Purcell v. 
Coleman, supra. 


31. Purcell v. Coleman, supra. See 
Miltar v. Lorentz, 39 W. Va. 160, 19 
SE 391 (where the relation of con- 
veyance by livery of seizin to the doc- 
trine of part performance of oral con- 
tracts for sale of land is pointed out 
and discussed). 


32. Keatts v. Rector, 1 Ark. 391, 
416 (“It is greatly to be regretted that 
courts of equity ever interposed their 
power to take a particular class of 
cases, of part performance, out of the 
operation of the Statute [of frauds]; 
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for in so doing, they have virtually 
repealed it, and established a rule of 
construction, not in subordination to 
the act, but in direct conflict with its 
authority, and its most important and 
salutary provisions’’); Moore _ v. 
Small, 19 Pa. 461, 466 (‘Judges have 
been borne away, by sympathy for 
parties, from the letter of the law, and 
in their benevolent efforts to accom- 
modate it to the changeful circum- 
stances of cases, copious fountains of 
litigation have been unsealed. No- 
body has lamented this judicial ami- 
ability more than the judges them- 
selves. For the last twenty years 
there there has scarcely been a judge 
of any considerable reputation, either 
in England or in the United States, 
who has not in some manner put on 
record his regrets, the results of 
large experience, that the statute has 
been so widely departed from, and his 
conviction, that more evils have re- 
sulted from such departures than they 
have remedied’); Garner v. Stubble- 
field, 5 Tex. 552, 557 (“Eminent judges 
in more modern times have regretted 
that full effect was not given to the 
statute. They have doubted the wis- 
dom of departing from the rule there- 
in prescribed, however plausible the 
pretexts which seemed to justify the 
exceptions. . . One result of the 
relaxation of the statute is beyond 
doubt: an uncertain and perplexing 
rule of action has been substituted for 
one which was plain, easily under- 
stood, and the hardships of which 
would be attributed rather to the neg- 
ligence of the party than to the doubt- 
ful state of the law’’); Lindsay v. 
Lynch, 2 Sch. & Left. 15.5 (“That stat= 
ute [of frauds] was made for the pur- 
pose of preventing perjuries and 
frauds, and nothing can be more mani- 
fest to any person who has been in the 
habit of practising in courts of equity, 
than that the relaxation of that stat- 
ute has been a ground of much perjury 
and much: fraud. if the statute had 
been rigorously observed, the result 
would probably have been that few in- 
stances of parol agreements would 
have been occurred’’). 


33. Treat v. Ellis, 
German v. Machin, 6 Paige (N. Y.) 
288; Phillips v. Thompson, 1 Johns, 
(ia TEN VEO aii. ; 


6 Alaska 290; 


34. See supra § 170 text and notes 
205 alle 
35. Rule authorizing specific per- 


formance of oral contract partially 
performed see supra § i70. 


36. Sursa v. Cash, 171 Mo. A. 396, 
156 SW 779; Crabill v. Marsh, 38 Oh. 
St. 331; Cooper v. Cooper, 8 OhS&CP 
35; Meach v. Stone, 1 D. Chipm. (Vt.) 
182, 6 AmD 719. 


[§§ 171-172 


the theory upon which a court of equity will decree 
specific performance of an oral contract whick has 
been partially performed?’ is not primarily the 
enforcement of the contract®® but rather the preven- 
tion of the use of the statute of frauds as an instru- 
ment of or cloak for fraud,®* so that defendant will 
be required to do the things he contracted to do 
where he has led the other party to change his po- 
sition in reliance upon the agreement;** or, as it 
has been otherwise expressed, the doctrine permit- 
ting specific performance rests upon the theory that 
defendant has precluded himself from invoking the 
statute by permitting plaintiff to change his posi- 
tion in reliance upon the contract to such an extent 
that the application of the statute would operate as 
a fraud upon him.’®, Misleading, fraudulent con- 


37. Ill.—Black v. Hoopeston Gas, 
ete., Co., 250 Tll. 68,95 NE. 51;) Glad- 
ville v. McDole, 247 Ill. 34, 93 NE 86. 


Mo.—Sursa v. Cash, 171 Mo. A. 396, 
156 SW 779. 


N. Y.—Woolley v. Stewart, 222 N. Y. 
347, 118 NE 847; Doty v. Rensselaer 
County Mut. F. Ins. Co., 188 App. Div. 
29, 176 NYS‘55. 


Oh.—Crabill vy. Marsh, 38 Oh. St. 
sels 

Or.—Tonseth vy. Larsen, 69 Or. 387, 
138 P 1080. 


none eet oe v. Stubblefield, 5 Tex. 


Vt.—Meach v. Stone, 1 D. Chipm. 
182, 189, 6 AmD 719. 
W. Va.—Miller v. Lorentz, 39 W. 


Vial S60 LOS Berg. Oe 


“Where redress is given in the cases 
of part performance [of oral con- ~ 
tracts], the true ground, on which it 
is given, is that of fraud. att 
ls examined as a fraud, and the agree- 
ment is produced, not merely as an 
agreement, but as the instrument and 
means of the fraud. And a specific 
performance of the agreement is de- 
creed, as the only way, in which the 
person so defrauded, can have full 
and adequate redress. Therefore al- 
though, the case of part performance, 
has been treated as an exception out 
of the statute [of frauds], yet it more 
properly belongs to the class of 
frauds, than agreements. Lip Wseuay 
fraud practiced under pretext of an 
agreement.” Meach y. Stone, supra. 


Use of statute of frauds as instru- 
ment of fraud in general see Frauds, 
Statute of § 388. 


38. Baldridge v. Centgraf, 82 Kan. 
240, 108 P 83; Sursa v. Cash, 171°Mo. 
A. 396, 156 SW 779; Cooper v. Cooper, 
8 OhS&CP 35. : 


39. U. S.—Ex p. Storer, 23 F. Cas. 
No. 13,490, 2 Ware 298. 


Ala.—Brewer v. Brewer, 19 Ala. 


Ark.—Wynn v. Garland, 19 Ark. 235 
68 AmD 190. 


Cal.—Eshleman vy. Henrietta Vine- 
yard Co., 102 Cal. 199, 36 P 579; Web- 
er v. Marshall, 19 Cal. 447; Arguello 
Vv. Edinger, 10 Cal. 150; Tohler -v 
Folsom, 1 Cal. 207; Stewart v. Smith, 
6 Cal. A. 152, 91 P 667. 


Ill.—Gladville v. McDole, 247 Il. 
a aa me 86; nts Ag Johnson,. 71 
‘ : uinn vy. ark County Tel. 
Co. 22 RTE ASSi335 Ne 


Iowa.—Moore vy, 
279, 71 AmD 409. 


Kan.—Edwards v. Fry, 9 Kan. 417; 


Pierson, 6 Iowa 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 172-175] 


duct by act or acquiescence is, thus, the underlying 
thought which moves the court to deny resort to 
the statute of frauds in such case,*° and the ques- 
tion 1s not one alone of part performance, but wheth- 
er such part performance, with the attending cir- 
cumstances, makes a case of fraud against which an 
equity court can relieve.*! 


[§ 173] d. Contracts to Which Rule Applies—(1) 
In General. The rule that an oral contract may be 
specifically enforced, in a proper case, where it 
has been partly performed‘? is not confined to con- 
tracts for the sale or purchase of land or the acqui- 
sition of an interest therein,*? except where it has 
been restricted thereto by statute, either expressly 
or by implication,** but has been said, in general, 
to be applicable to all contracts of which a court 
of equity would decree specific performance if they 
were in writing,t® and to those contracts only.?® 
The rule does not ordinarily apply, however, to 
contracts not to be performed within a year,*? ex- 
cept where they relate to real estate,*® nor to a prom- 
ise to answer for the debt, default, or miscarriage of 
another,*® nor, as is hereinafter pointed out, to con- 
tracts made in consideration of marriage,®® since 


Galbraith v. Galbraith, 5 Kan. 402. 
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“The basis for relief in a court of 
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part performance of such contracts does not, in 
general, take them out of the operation of the stat- 
ute of frauds.°' Moreover, the doctrine is ordi- 
narily inapplicable to a sale of chattels, even where 
the equitable remedy of specific performance would 
otherwise be available,®? since in such ease it is 
not part performance but the receipt and accept- 
ance of a part of the goods, or payment of part of 
the price, which takes the case out of the statute 
of frauds.°3 


[§ 174] (2) Contract Partly Oral and Partly 
Written. The rule that an oral contract may be 
specifically enforced, in a proper case, where it has 
been partly performed*+ applies to a contract partly 
in writing and partly oral,®°® and to a parol modi- 
fication of a written contract;°* but the parol por- - 
tion of such a contract is not validated or rendered 
enforceable by an act of part performance referable 
to the written portion alone.** 


[§ 175] (8) Contracts of Corporations. An oral 
contract of a corporation is specifically enforceable, 
when it has been partly performed, to the same ex- 


D. 123 (dictum). Compare Hoehne 
Ditch Co. v. John Flood Ditch Co., 68 


Me.—Green v. Jones, 76 Me. 563. 


Md.—Semmes v. Worthington, 38 
Mad. 298. 
Mich.—McMurtrie Vv. 
Harr. 124. 
Minn.—Chapel v. Chapel, 132 Minn. 
86, 155 NW 1054; Jorgenson v. Jorg- 
enson, 81 Minn. 428, 84 NW 221; 
Brown v. Hoag, 35 Minn. 373, 29 NW 
135. 
N. H.—Ham v. Goodrich, 33 N. H. 
32. : 
N. J.—Nibert v. Baghurst, 47 N. J. 
Eq. 201, 20 A 252; Brown v. Brown, 
33 N. J. Eq. 650. 


N. Y.—McKinley v. Hessen, 202 N. 
Y. 24, 95 NE 32 [rearg den 202 N. Y. 
587, 96 NE 1121]; Wheeler v. Reyn- 
olds, 66 N. Y. 227. 


Oh.—Cooper v. Cooper, 
35, 6 OhNP 99. 


Okl.—Cannon v. Unruh, 84 Okl. 36, 
202 P 182; Johnston v. Baldock, 83 
Okl. 285, 201 P 654. 


Pa.—Newkumet v. Kraft, 10 Phila. 
127. 


hex“ Sullivameve © Neal, 66 8 REx, 
433, 1 SW 185; Ann Berta Lodge No. 
42 I. O. O. F. v. Leverton, 42 Tex. 18; 
Dugan v. Colville, 8 Tex. 126. 


Utah.—Bracken v. Chadburn, 55 
Utah 430, 185 P 1021; Price v. Lloyd, 
31 Utah 86, 86 P 767, 8 LRANS 870. 


Vt.—Meach v. Stone, 1 D. Chipm. 
SO iG Ain Dag L9: 


Va.—Helton v. Johnson, 27 SE 579; 
Trout v. Trout, 25 SE 98; Lester v. 
Lester, 28 Gratt. (69 Va.) 737; Wright 
v. Pucket, 22 Gratt. (63 Va.) 370. 


W. Va.—Miller v. Lorentz, 39 W. 
Va. 160, 19 SE 391; Gallagher v. 
Gallagher, 31 W. Va. 9, 5 SE 297, 299. 


Eng.—Caton v. Caton, L. R. 1 Ch. 


Bennette, 


8 OhS&CP 


137; Britain v. Rossiter, 11 Q. B. D. 
123 (per Thesiger, L. J.); McManus 
v. Cooke, 35 Ch. D. 681; Wilson v. 


West Hartlepool R. Co., 2 De G. J. 
Cas ATs Cu bnech) oil, 46 Reprint 
459; Mundy v. Joliffe, 3 Jur. 1045, 
46 EngCh 152, 41 Reprint 334. 


Ont.—King Tp. v. Beamish, 36 
Ont. L. 325, 10 OntWN 50, 


equity is the requitable fraud result- 
ing from setting up the statute of 
frauds as a defense.’ Gladville v. 
McDole, supra. 


“The fraud which will entitle the 
purchaser to a specific performance 
is that which consists in setting up 
the statute against the performance 
after the purchaser has been induced 
to make expenditures, or a change of 
Situation in regard to the subject- 
matter of the agreement, or upon the 
supposition that iit was to be carried 
into execution, and the assumption 
of rights thereby to be acquired; so 
that the refusal to complete the exe- 
cution of the agreement is not merely 
a denial of rights which it was in- 
tended to confer, but the infliction of 
an unjust and unconscientious injury 
and loss. In such case the vendor is 
held by force of his acts or silent 
acquiescence, which have misled the 
purchaser to his harm, to be estopped 


from setting up the statute of 
frauds.” Gallagher v. Gallagher, su- 
pra. : 

40. Lyle v. Munson, 213 Mich. 250, 


181 NW 1002. 

41. Lyle v. Munson, supra; Meach 
v. Stone, 1 D. Chipm. 182, 6 AmD 719. 
See Muir v. Bartlett, 78 N. H. 313, 99 
A 553 (applying the rule). 


42. Ruie permitting specific en- 
forcement in general see supra § 170. 

43. McManus v. Cooke, 35 Ch. D. 
681. 

44. See statutory provisions. 

[a] In California, under Civ. Code 


§ 1741, which expressly recognizes the 
power of a court of equity to grant 
specific performance of agree- 
ment for the sale of real property in 
case of part performance thereof”, 
it must be presumed that the legis- 
lature by providing this exception to 
the statute of frauds intended it to 
be the sole exception thereto. Trout 
v. Ogilvie, 41 Cal. A. 167, 182 P 333. 


45. McManus v. Cooke, 35 Ch. D. 
681. 
46. Heran v. Elmore, 37 S. D. 223, 


157 NW 820. 

47. Equitable Gas Light Co. v. 
Baltimore Coal Tar, etc., Co., 63 Md. 
285. See Britain v. Rossiter, 11 Q. B. 


Colo. 531, 191 P 108 (holding that a 
verbal contract to carry plaintiff’s wa- 
ters through defendant’s ditch for 
ninety-nine years is specifically en- 
forceable by performance for one 
year, Since it was as completely per- 
formed in the first year as it could 
have been in any of the succeeding 
ninety-eight years). But see Har- 
wood v. Jones, 10 Gill & J. (Md.) 404, 
32 AmD 180 (holding such a contract 
enforceable, on the ground that per- 
mitting the statute of frauds to be 
invoked would be a fraud upon plain- 
tiff). 

48. Blunt_v.. Tomlin, 27 Ill. 93; 
Fall v. Hazelrigg, 45 Ind. 576, 15 Am 
R 278; Stitt v. Rat Portage Lumber 
Co., 96 Minn. 27, 104 NW 561. See 
Britain v. Rossiter) 11 OQ. es. apres 
(recognizing the rule). 


49. Rowell v. Smith,.123 Wis. 510, 
102 NW 1. 


50. See infra § 195. 
51. See Frauds, Statute of § 428. 
52. Specific performance of con- 


tracts relating to personal property 
in general see infra §§ 244-275. 


53. Sarkisian v. Teele, 201 Mass. 
596, 88 NE 333. 


Sale of chattels as affected by stat- 
ute of frauds in general see Frauds, 
Statute of §§ 234-303. 


54. Rule authorizing enforcement 
of oral contract partly performed see 
supra § 170. 


55. Moale v. Buchanan, 11 Gill & 
J. (Md.) 314. See Vande Berg v. Van- 
den Bosch, 242 Mich. 37, 217 NW - 
905; Stenson v. Elfmann, 26 S. D. 134, 
128 NW 588 (both applying the rule 
to a contract for the sale of land 
which was in writing as to the title 
holder and oral on the part of his: 
wife). 

56. Roberge v. Winne, 124 N. Y. 
709, 39 NE 6381; Wall v. Minneapolis, 
etc., R. Co., 86 Wis. 48, 56 NW 367. 


57, Buttz vy. Colton, 6) Dak. 306: 
43 NW 717. 

Necessity that act of part perform-| 
ance be referable to contract sought 
to be enforced see infra §§ 190-192. 
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tent as if made by a natural person.** 

[§ 176] (4) Contracts of Particular Characters*° 
—(a) Contracts To Sell or Convey—aa. In General. 
The rule permitting oral contracts to be specifically 
enforced where they have been partly performed®°® 
applies to contracts for the sale or conveyance of 
property, and indeed has been said to find its prin- 


cipal application thereto.®” 


[§ 177] bb. Sale of Equitable Interest. 


58. Howard v. Patent Ivory Mfg. 
Coo s8Ch. Ds 1563) Wilson: va sWese 
Hartlepool R. Co., 2 De G. J. & S. 
475, 67 EngCh 371, 46 Reprint 459; 
King Tp. v. Beamish, 36 Ont. L. 325, 
10 OntWN 50. 


[a] Municipal corporation.—The 
rule applies in the case of a municipal 
corporation. King Tp. v. Beamish, 
36 Ont. L. 325, 10 OntWN 50. 


59. Specific performance of con- 
tracts with respect to particular sub- 
ject matters in general see infra §§ 
233-313. 

60. Specific performance of oral 
contracts partly performed in gen- 
eral see supra § 170. 


61. U. S.—Townsend v. Vander- 
werker, 160 U. S. 171, 16 SCt 258, 40 
L. ed. 383; Brown v. Sutton, 129 U.S. 
238, 9 SCt 278, 32 L. ed. 664. 


Ala.—Rovelsky v. Scheuer, 
Ala. 419, 21 S 785. 


Ark.—Bonner v. Kimball-Lacy 
Lumber Co., 114 Ark. 42, 169 SW 
242; Arkadelphia Lumber Co. _v. 
Thornton, 83 Ark. 4038, 104 SW 169. 


Cal.—Magee v. Magee, 174 Cal. 276, 
162: 71023; -Moulton v. Harris, 94 
Cal. 420, 29 P 706; Anson v. Town- 
send, 73 Cal. 415, 15 P 49. See Wood 
v. Anderson, 199 Cal. 440, 249 P 862 
(recognizing the rule). 3 


Colo.—Strachan v. Drake, 61 Colo. 
444, 158 P 310. 


Conn.—Haton v. Whitaker, 18 Conn. 
222, 44 AmD 586. 


Del.—Shepherd v. Niles, 14 Del. 
Ch. 316, 125 A 669; Matthes v. Wier, 
10 Del. Ch. 63, 84 A 878; Pleasanton 
v. Raughley, 3 Del. Ch. 124. 


D. C.—Faunce v. Woods, 
330, 5 F. (2d) 753, 40 ALR 208; 
ry v. Whalen, 25 App. 537. 


Fla.—Demps v. Hogan, 57 Fla. 60, 
48 S 998. 


Ga.—Lucas v. Brock, 154 Ga. 172, 
113 SEH 804; Morgan y. Battle, 95 Ga. 
663, 22 SE 689. 


Ida.—Barton v. Dunlap, 8 Ida. 82, 
66 P 832. 


Ill.—Burgess v. Burgess, 306 Ill. 19, 
137 NE 403; Kane vy. Hudson, 273 Il. 
350, 112 NE 683; Harlan v. Harlan, 
273 Ill, 155, 112 NB 452; Willis v. 
Zorger, 258 111. 574, 101 NE 963; Wilke 
v. Miller, 171 Ill. 556, 49 NE 484. 


Ind.—Denlar v. Hile, 123 Ind. 68, 24 
Nit 170. See Osterhaus v. Creviston, 
62 Ind. A. 382, 111 NE 634 (dictum). 


Ilowa.—Brower v. Walker, 182 Iowa 
804, 166 NW 269; Renwick v. Ban- 
croft, 56 Iowa 527, 9 NW 367. 


Me.—McGuire v. Murray, 


114 


55 App. 
Cher- 


107 Me. 


108, 77 A 692; Green v. Jones, 76 
Me. 563. 
Md.—Caplan v. Buckner, 123 Md. 


590, 91 A 481; Moale v. Buchanan, 11 
Gill & J. 314. 


Mass.—Derby v. Derby, 248 Mass. 
310, 142 NE 786; Williams v. Carty, 
205 Mass. 396, 91 NE 392. 
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[§§ 175-178 


contract for the sale or conveyance of an equitable 
interest in property is as much the subject of spe- 
cifie performance, where it has been partly per- 
formed, as if it involved the legal title.°* 


[§ 178] (b) Leases. 3, 
agreement to execute a written lease,°* may be spe- 
cifically enforced, in a proper case, where it has 


A parol lease,®* or an oral 


been partly performed.°®® 


An oral 


Mich.—Oyler v. Fenner, 253 Mich. 
417, 235 NW 204; Bame v. Bame, 250 
Mich. 515, 231 NW 60; Vande Berg v. 
Vanden Bosch, 242 Mich. 37, 217 NW 


905; Sage v. Sage, 230 Mich. 477, 203 
NW 90; Ayres v. Short, 142 Mich. 
5015 05s NIW) Lid: 

Minn.—Mournin v. Trainor, 63 
Minn. 230, 65 NW 444. 

Mo.—Cave v. Wells, 319 Mo. 930, 


5 SW (2d) 636; Johnson v. Hurley, 
115 Mo. 513, 22 SW 492. 


Mont.—Hogan v. Thrasher, 72 
Mont. 318, 233 P 607; Southmayd v. 
Southmayd, 4 Mont. 100, 5 P 318. 


Nebr.—Hajek v. Hajek, 108 Nebr. 
503, 188 NW 181; Morrison vy. Gosnell, 
76 Nebr. 539, 107 NW 753. 


N. J.—D’Elissa v. D’Amato, 85 N. 
J. Eq. 466, 97 A 41 [aff 86 N. J. Ea. 
244, 78 A 1085]; Krah v. Wassmer, 
75 N. J. Eq. 109, 71 A 404; Starrett 
v. Boynton, 73 N. J. Eq. 669, 70 A 183. 
See Boulanger v. Churchill, 86 N. J. 
Eq. 96, 97 A 947 (dictum). 

N. Y.—Woolley v. Stewart, 222 N. 
Y. 347, 118 NE 847; McKinley v. Hes- 
sen, 202 N. Y. 24, 95 NE 32 [rearg den 
202 N. Y. 587, 96 NE 1121]; Miller v. 
Ball, 64 N. Y. 286; Doty v. Rensselaer 
County Mut. F. Ins. Co., 188 App. Div. 
29, LTGCNY'S .55:. Irwin. ve Bird, 137 
Misc. 710, 244 NYS 293. 


Oh.—O’Hara v. O’Hara, 16 Oh. Cir. 
Cty Bei or Oh. Cine Weew205. 


Okl.—Fox v. Fox, 117 Okl. 46, 245 
P 641; McMaster v. Goss, 88 Okl. 
115, 212 P 304; King v. Gants, 77 Okl. 
105, 186 P 960; Corder v. Purcell, 50 
Ok Vil 1b PAs. 


Or.—Skinner v. Furnas, 82 Or. 414, 
161 P 962; Sprague v. Jessup, 48 Or. 
211, 83 P 145, 84 P 802, 4 LRANS 410. 


Pa.—Graft v. Loucks, 138 Pa. 453, 
21 A 203; EHisenberger_v. EHisenberger, 
38 Pa. Super. 569. 


S. C.—White v. McKnight, 146 S. 
C. 59, 143 SEH 552, 59 ALR 1297; Peay 
v. Seigler, 48 S. C. 496, 26 SE 885, 
59 AmSR 731. 


S. D.—Wayne v. Butterfield, 50 S. 
D. 463, 210 NW 6638; Hanson v. Fies- 
ler, 49 S. D. 442, 207 NW 449; Karls- 
son v. Odland, 46 S. D. 350, 192 NW 
758; Stenson v. Elfmann, 26 S. D. 
134, 128 NW 588. 


Tex.—Taylor v. Rowland, 26 Tex. 
298; West Side Oil Co. v. McDorman, 
(Civ. A.) 244 SW 167. 


Vt.—Holmes y. Caden, 57 Vt. 111. 


Va.—Hamilton v. Newbold, 154 Va. 
345, 153 SE 681; Franklin v. Salem 
Bldg. Assoc., 25 SE 97; Wright v. 
Pucket, 22 Gratt. (63 Va.) 370. See 
Henley v. Cottrell Real Est., etc., Co., 
101 Va. 70, 43 SE 191 (dictum). 


Wash.—Herren v. Herren, 118 
Wash. 56, 203 P 34; Morgan v. Mor- 
gan, 103 P 478, 54 Wash. 406; Peter- 
son v. Hicks, 43 Wash. 412, 86 P 634. 


W. Va.—Preston v. West, 69 W. Va. 
24, 70 SE 853; Bryson v. McShane, 
epee Va. 126, 35 SE 848, 49 LRA 


Wis.—Papenthien v. Coerper, 184 
Wis. 156, 198 NW 391; Hege v. 
Thorsgaard, 98 Wis. 11, 73 NW 567. 


N. S.—Mahon vy. McCully, 7 N. 8. 
323. 

See Tingley v. Jacques, 43 R. I. 367, 
112 A 781 (applying ‘the rule to per- 
mit the specific performance of an 
oral agreement to transfer a contract 
for the purchase of land). 

“The ... proposition is too well 
settled to require the citation of au- 
thorities.”” White v. McKnight, 146 
S.C. 59, 143 SE 552, 554, 59 ALR 1297. 


Sufficiency of part performance see 
infra §§ 187-232. 


62. McManus v. Cooke, 35 Ch. D. 
681. 


63. Kay v. Watson, 17 Oh. 27. 


64. Ala.—Trammell v. Craddock, 
100 Ala. 266,13 S 911. 


Ark.—Bishop v. Johnson, 148 Ark. 
655, 230 SW 272; Morrison v. Peay, 
21 Ark. 110. 


Del.—Matthes v. Wier, 10 Del. Ch. 
63, 84 A 878. 


Spurr oat v. Doubet, 186 Ill. A. 
6. 


Ind.——Weaver v. Shipley, 
526, 27 NE 146. 


Md.—Schluderberg v. Dietz, 156 Md. 


127 Ind. 


-547, 144 A 774. 


Minn.—Bergstein v. Bergquist, 152 
Minn. 358, 189 NW 120. 


N. Y.—Veeder v. Horstmann, 
App. Div. 154, 83 NYS 99. 


pis Grent v. Ramsey, 7 Oh. St. 
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15 


Or.—West v. Washington, etce., R. 
Co., 49 Or. 436, 90 P 666. 


Tex.—Anderson vy. Anderson, 13 
Tex. Civ. A. 527, 36 SW 816. 


Va.—Henley v. Cottrell Real Est., 
ele: 7 Coy) 101 Via. 70, .438 eS biol 9d. 


65. Cal.—McCarger v. Rood, 
Cal pu3siss 


Conn.—Eaton vy. Whitaker, 18 Conn. 
222, 44 AmD 586. 


Fla.—Pedrick v. Vidal, 95 Fla. 952, 
116 S 857. 


Md.—Read. Drug, ete;- Co; vy. Nate 
tans, 130 Md. 465, 100 A 736; Read 
Drug, etc., Co. v. Nattans, 129 Md. 67, 
98 A 158. 


N. J.—Wharton y. Stoutenburgh, 35 
N. J. Eq. 266 [aff 39 N. J. Eq. 299]. 


WN. Y.—Dunckel v. Dunckel, 141 N. 
Y¥. 427, 36 NE 205 [aff 65 Hun 622, 21 
NYS 474 (aff 56 Hun 25, 8 NYS 888)]; 
Wendell v. Stone, 39 Hun 382; Roed- 
Sen v. Hertel, 78 Misc. 55, 188 NYS 


W. Va.—Oberman v. Red Rock it 
Co., 83 W. Va. 531, 99 SE 66. a 


See Adcock v. Lieber, 51 Colo. 
117 P 993 (dictum). ages 


66. Part performance of leases and 
agreements to execute leases in gen- 
eral see infra § 227. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 179-184] 


“ [$ 179] (c) Gifts*’—aa. In General. In accord- 
ance with, and subject to, the rules relating to the 
specific performance of gifts in general’ ovitvisea 
general rule that an oral gift of, or promise to give, 
property may be specifically enforced, when it has 
been partly performed or executed,®® unless other- 
wise provided by statute;7° but the contrary is, of 
course, true where gifts and promises to give are 
held, from their nature, to be unenforceable in eq- 
uity.71 ; 

[§ 180] bb. Charitable Gifts. The rule permit- 
ting the specific enforcement of gifts and promises 
to give which have been partly executed’? is appli- 
cable to a gift for a charitable purpose,’? as for a 
church** or a schoolhouse.7® 


[§ 181] (d) Easements or Licenses. An oral 
grant of an easement or license, or an oral agree- 
ment to make such a grant, is within the rule per- 
mitting the specific performance of an oral con- 
tract which has been partly performed.?® Thus the 


Sufficiency of part performance in/ donee of land under an oral gift al- 
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rule has been applied to a parol grant of a right of 
way or passage,‘” or of a right to maintain and use 
a ditch or watercourse on or through the promisor’s 
land,** or to flow or back water over such land,7® or 
to use water for irrigation, domestic, or manufac- 
turing purposes;*° to an oral easement of drain- 
age;*1 to an oral license to occupy land,*? or dig 
minerals thereon;*? and, in England, to a parol 
easement of light.*4 

[§ 182] (e) Agreements To Exchange. The gen- 
eral rule that the performance of an oral contract 
may be specifically enforced where it has been partly 
performed*? is applicable to an oral agreement for 
the exchange of land.*® 

[§ 183] (f) Partition Agreements.§7 Equity will 
enforce specific performance of an oral agreement 
for the division or partition of land by those inter- 
ested therein, in a proper case, where such agree- 
ment has been partly performed.*® 

[§ 184] (g) Agreements To Mortgage. An agree- 


Vt.—Adams v. Patrick, 30 Vt. 516. 


general see infra §§ 187-232. 

67. Agreements to devise property 
see infra § 185. 

68. Specific performance of gifts 
in general see infra § 296. 

69. Ark.—Guynn vy. McCauley, 32 
Ark, 97. 

Cal.—Burris v. Landers, 114 Cal. 
210, 46 P 162; Anson vy. Townsend, 73 
Cals cab, 15” P2498 

‘Colo.—Hunt v. Hayt, 10 Colo. 278, 
oe 41:0. 

Ga.—Garbutt v. Mayo, 128 Ga. 269, 
57 SH 495, 13 LRANS 58; Mims v. 
Lockett, 33 Ga. 9. 

Tll.—Claney v. Flusky, 187 Ill. 605, 
58 NE 594, 52 LRA 277. 


Iowa.—Ozias v. Scarcliff, 200 Iowa 


1078, 205 NW 986. 

Kan.—Galbraith v. 
Kan. 402. 

N. H.—Seavey v. Drake, 62 N. H. 
393. ‘ 

N. J.—National Newark, etc., Bank- 
ing Co. v. Work, 108 N. J. Eq. 76, 154 
VAY 1 

N. Y.—Freeman v. Freeman, 43 N. 
Y. 34, 3 AmR 657. 

Or.—Tonseth y. Larsen, 69,Or. 387, 
138 P 1080. 

Utah.—Hogan v. Swayze, 65 Utah 
SSO Zon Ue LOST 1103) [cit Cye].. See 
Price v. Lloyd, 31 Utah 86, 86 P 767, 
8 LRANS 870 (recognizing the rule). 

Wash.—Raymond v. Hattrick, 104 
Wash. 619, 177 P 640. 

W. Va.—Farrar v. Goodwin, 98 W. 
Va. 215, 126 SE 922; Berry v. Berry, 
Spee Vill Oos oO OE iO. 


Galbraith, 5 


Ont.—Wilson v. Cameron, 30 Ont. 
L. 486, 5 OntWN 787. 
See Trout v. Trout, (Va.) 25 SH 


98 (dictum). 
Cross references: 

Gifts for charitable purposes see in- 
fra § 180. 

Part performance of gifts and agree- 
ments to give see infra § 228. 

Sufficiency of part performance in 
general see infra §§ 187-232. 
70. See statutory provisions. 


[a] Statute inapplicable to prior 
gift.—A statute providing that no 
right to a conveyance of an estate or 
interest in land shall accrue to the 


though it be followed by possession 
thereunder and improvement of the 
land by the donee, does not apply to 
a gift made before the statute took 
effect, nor prevent the subsequent en- 
forcement thereof by specific per- 
formance. Trout v. Trout, (Va.) 25 
SE 98. 

71. Griffin v. Griffin, 206 Ala. 489, 
90 S 907; Tolleson v. Blackstock, 95 
Ala. 510, 11 S 284; Pinckard v. Pinck- 
ard, 23 Ala. 649; Evans v. Battle, 19 
Ala. 398; Forward v. Armstead, 12 
Ala. 124, 46 AmD 246. 

72. 
gift partly executed in general see 
supra § 179. 

73. See cases infra notes 74, 75. 

74. Whitsitt v. Pre-emption Presb: 
Church, 110 Ill. 125; Beaver v. Fil- 
Son, 8 Pa. 327. 

75. McLain v. White Tp. School, 
51 Pa. 196; Martin v. McCord, 5 Watts 
(Pa.) 493, 30 AmD 342. 

76. Wynn v. Garland, 19 Ark. 23, 
68 AmD 190; Fallon v. Amond, (Iowa) 
133 NW 771; Murray v. Jayne, 8 
Barb. (N. Y.) 612. See Craig v. Craig, 
2 Ont. A. 583 (recognizing the rule); 
and cases infra notes 77-84. 

Cross references: 

Part performance of oral easements 

and licenses see infra § 229. 
Specific performance of oral contract 

partly performed in general see su- 

pra, .§) 170. 

What constitutes sufficient part per- 

formance see infra §§ 187-232. 

77. Ind.—Joseph v. Wild, 146 Ind. 
249, 45 NE 467; Robinson v. Thrail- 
kill, 110 Ind. 117, 10 NE 647. 

Mich.—Kent Furniture Mfg. Co. v. 
Long, 111 Mich. 383, 69 NW 657. 

N. H.—Uncanoonuck Road Co, v. 
Orr, 67 N. H. 541, 41 A 665. 

N. Y.—Hay v. Knauth, 169 N. Y. 
298, 62 NE 395. 

Oh.—France v. McKenzie, 20 Oh. 
@iryCt7209, 11 Ohy Cir, Dec. 245. 

Tex.—Texas, ete., Ri Coy v. Jarrell, 
60 Tex. 267. 

7g. Cal.—Blankenship v. Whaley, 
ee Cale S00 ot ea to. 

Nebr.—Gilmore v. Armstrong, 48 
Nebr. 92, 66 NW 998. 

Or.—Tucker y. Kirkpatrick, 86 Or. 
677, 169 P 117. 


Specific performance of oral 


Eng.—Devonshire v. Eglin, 14 
Bea, .5380,-20 (Le J.- Chye49o aroteve 
print 389. 

79. Cook v. Pridgen, 45 Ga. 331, 12 
AmR 582; Meetze v. Charlotte, etc., 
R. Co., 23S. Cs 1; Olmstead Apporuts 
61 Vt. 281, 18 A 315. See Hazelton 
v. Putnam, 3 Pinn. (Wis.) 107, 54 
AmD 158, 3 Chandl. 117 (dictum). 

80. Francis v. Green, 7 Ida. 668, 
65 P 362; Male v. Leflang, 7 Ida. 348, 
63 P 108; St. Joseph Hydraulic Co. 
v. Globe Tissue Paper Co., 156 Ind. 
665, 59 NE 995; Norris v. Showerman, 
2 Dougl. (Mich.) 16; Tucker v. Kirk- 
patrick, 86 Or. 677, 169 P 117. 

81. Wynn v. Garland, 19 Ark. 23, 
68 AmD 190; Murray v. Jayne, 8 
Barb. (N. Y.) 612 

82. Cumberland Valley R. Co. v. 
McLananan, 59 Pa. 23. 


83. Anderson y. Simpson, 21 Iowa 
99. 


84. McManus v. Cooke, 35 Ch. D. 
681; East-India Co. v. Vincent, 2 Atk. 
83, 26 Reprint 451. 

85. Specific performance of oral 
contract partly performed in general 
see supra § 170. 

86. U. S—Caldwell v. Carrington, 
9 Pet. 86, 9 L. ed. 60. 

Ark.—Evins v. Sandefur-Julian Co., 
81 Ark. 70, 98 SW 677. 

Ill.— Baker v. Allison, 186 Ill. 613, 
58 NE 233; Fitzsimmons vy. Allen, 39 
Ill. 440. 

Iowa.—Sweeney v. O’Hora, 43 Iowa 
34. 

Mich.—Farwell_ vy. 
Mich. 342. 

Mo.—Cave v. Wells, 319 Mo. 930, 5 
SW (2d) 636; School Dist. No. 1 v. 
Holt, 226 Mo. 406, 126 SW 462, 136 
AmSR 651. ; 

Va.—Parrill v. McKinley, 9 Gratt. 
(50 Va.) 1, 58 AmD 212. 

Wis.—Jones vy. Pease, 21 Wis. 644. 

Part performance of oral agree- 
ments to exchange see infra § 232, 

What constitutes sufficient part 
performance in general see infra’ §§ 
187-232. 

87. Validity and effect in equity of 
parol partition in general see Parti- 
tion § 15. 

ss. U. S.—Riggles v. Erney, 154 
U. S. 244, 14 SCt 10838, 38 L. ed. 976. 


Johnston, 34 
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ment to give a mortgage may be specifically enforced, 
in a proper case, under the general rule relating to 
the specific performance of oral agreements partly 


performed.*® 


[§ 185] (h) Agreements To Devise.°° In accord~ 
ance with, and subject to, the general rules relating 
to the specifie performance of agreements respect- 
ing testamentary dispositions,®? an oral agreement 
under which one has undertaken to give or devise 
property by will may be specifically enforced where 


92 


it has been partly performed. 


[§ 186] (i) Family Compromises 


Ark.—Petray v. Howell, 20 Ark. 
615. 

Ind.—Green v. Vardiman, 2 Blackf. 
324. 

N. H.—Tilton v. Tilton, 9 N. H. 385. 

Pa.—McKnight v. Bell, 135 Pa. 358, 
19 A 1036; McMahan v. McMahan, 13 
Pa. 376, 58 AmD 481. 

S. C.—Kennemore y. Kennemore, 26 


S. C. 251, 1 SH 881. 


Cross references: 

Part performance of partition agree- 
ments see infra § 230. 

Specific performance of oral 
ment partly performed in 
see supra § 170. 

What constitutes sufficient part per- 
formance see infra §§ 187-232. 


Sore Clark ve Van" (Cleef to eNi Jr 
Hq. 152, 71 A 260; Dean v. Anderson, 
34 N. J. Eq. 496; Roberge v. Winne, 
144 N. Y. 709, 39 NE 631 [aff 71 Hun 
Tia 248 IN YS) 562i; “bey tPiernesr .v. 
horn, 17 IN. Ys Supers 266. 

Cross references: 

Part performance of agreements to 
mortgage see infra § 231. 

Specific performance of oral agree- 
ment partly performed in general 
see supra § 170. 

What constitutes sufficient part per- 
formance see infra §§ 187-232. 


90. Oral gifts or promises to give 
in general see supra §§ 179, 180. 


agree- 
general 


91. See infra §§ 308-313. 

92. D. C.—Ockstadt v. Bowles, 34 
App. 58. 

Ga.—Hankinson v. Hankinson, 168 


Ga. 156, 147 SE 106; Waters v. Wa- 
ters, 167 Ga. 389, 145 SE 460; Lan- 
drum v. Rivers, 148 Ga. 774, 98 SE 
477; Redford v. Lloyd, 147 Ga. 145, 
93 SE 296; Gordon v. Spellman, 145 
Ga. 682, 89 SE 749, AnnCas1918A 852; 
Heery v. Heery, 144 Ga. 467, 87 SE 
472; Alderman v. Chester, 34 Ga. 152. 


Hawaii.—Vierra v. Shipman, 26 Ha- 
waii 369. ‘ 

Ida.—White v. Smith, 43 Ida. 354, 
253 P 849, 


Iowa.—Houlette v. 
Iowa 687, 216 NW 
Doty, 200 Iowa 1047, 205 NW 964; 
Daniels v. Butler, 169 Iowa 65, 149 
NW 265 [rev on other grounds 150 
NW 1081]; Chantland vy. Sherman, 
148 Iowa 352, 125 NW 871;. Caldwell 
v. Drummond, 127 Iowa 134, 102 NW 
842. 


Kan.—James v. Lane, 103 Kan. 540, 
175 P 387; Meador v. Manlove, 97 Kan. 
706, 156 P 731; Nelson v. Schoonover, 
89 Kan. 388, 131 P 147 [reh den 89 


Johnson, 205 
679; Jordan v. 


Kan. 779, 132 P 1183, AnnCas1915A 
147]. See Bateman v. Franklin, 114 
Kan. 183, 217 P 318 (applying the 
rule). 
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ments.?? 


performed.°* 


or Arrange- 


Me.-——Brickley v. Leonard, 129 Me. 
94, 149 A 833; HBastman v. Hastman, 
117 Me, 2:76, O04 vARTS Sere Cye02 

Mich.—Sage v. Sage, 230 Mich. 477, 
203 NW 90; Bassett v. American 
Baptist Publication Soc., 215 Mich. 
126, 183 NW 747, 15 ALR 213; Nick- 
erson v. Nickerson, 209 Mich. 134, 
176 NW 456. 

Minn.—Whitman vy. Dittman, 154 
Minn. 346,,191 NW 821; Brasch v. 
Reeves, 124 Minn. 114, 144 NW 744; 
Haubrich vy. Haubrich, 118 Minn. 394, 
136 NW 1025; Stellmacher v. Bruder, 
89 Minn. 507; 95 NW 324, 99 AmSR 
609. 

Mo.—Signaigo v. Signaigo, 205 SW 
23; McFall v. Hampe, (A.) 267 SW 
54. See Taylor v. Hudson, 145 Mo. A. 
377, 129 SW 261 (dictum). 


Nebr.—Hannemann vy. Ott, 98 Nebr. 
492, 153 NW 506; Peterson vy. Bauer, 
83 Nebr. 405, 119 NW 764. 


N. J.—Lings v. Urquhart, 106 N. J. 
Bq. 506, 151 A 391; Laune v. Chand- 
less, 99 N. J. Hq. 186,131 A 634; Claw- 
son v. Brewer, 67 N. J. Hq. 201, 58 A 
598; Pflugar v. Pultz, 43 N. J. Bq. 440, 
11 A 123; Antonsanti v. Van Brunt, 
6 N. J. Misc. 83, 140 A 276. See Mc- 
Namara v. Bohn, (Hq.) 108 A 764 
(dictum). 


N. Y.—Flanagan v. Flanagan, 209 
App. Div. 190, 204 NYS 798; Healy v. 
Healy,55 App. Div. 315, 66 NYS 927, 
[aff 166 N. Y. 624, 60 NE 1112 (rearg 
denser IN] Ye Sita, s6OMNI ee See 
McCallum y. Pickens, 126 Misc. 436, 
213) INDYS 1119) att 27 “App. Dive 74s 
215 NYS 882] (dictum). 


N. D.—Torgerson v. Hauge, 84 N. 
D. 646, 159 NW 6, 3 ALR 164. 


Okl.—Robinson vy. Haynes, 147 Okl. 
95, 294 P 803. 

Or.—Traver v. Naylor, 126 Or. 193. 
268 P 75. See Mathews vy. Tobias, 101 
Or. 605, 201 P 199 (recognizing the 
rule). 


S. D.—Hanson vy. Fiesler, 49 S. D. 
442, 207 NW 449. 


Tex.—Johnson v. Johnston, (Civ. 
A.) 260 SW 1085; Cubit v. Jackson, 
(Civ. A.) 194 SW 594. 


Wash.—Avenetti v. Brown, 158 
Wash. 517, 291 P 469; McCullough v. 
McCullough, 153 Wash. 625, 280 P 70, 
281 P 995; Fields v. Fields; 137 Wash. 
592, 243, 29369) “Olisen We close. 1128 
Wash. 8, 221 P 984; Alexander v. 
Lewes, 104 Wash. 32,175 P 572; Wor- 
den v. Worden, 96 Wash. 592, 165 P 
501. 

Wis.—Doyle v. Fischer, 183 
599, 198 NW: 763, 33 ALR 7338. 

Man.—Kinsey vy. National 
15 Man. 32. 


See Jaffee v. Jacobson, 48 Fed. 21, 
1 CCA 11, 14 LRA 352 (dictum), 


Cross references: 


Wis. 


Trust, 


[§ 187] 2. Part 
In order to constitute part performance of an oral 


contract, within the rule permitting the specific per- 
formance of such contracts when partly performed,?°® 
an act must work such change in the relation of 
the parties to the contract that a failure to compel 
the complete performance thereof would work a 
fraud,®? and such that the complaining party can- 


[§§ 184-187 


A family compromise or arrangement 
resting in parol may be specifically enforced, in a 
proper case, where it has been acted upon and partly 


Performance?®=—a. In General. 


Part performance of agreements to 
devise see infra § 228. 

Specific performance of oral contracts 
partly performed in general see su- 
pra § 170. 

What constitutes sufficient part per- 
formance in general see infra §$§ 
187-232. 

93. Equitable enforcement of fam- 


ily compromises in general see 
Compromise and Settlement § 70. 
94. Riggles v. Erney, 154 U. S. 


244, 14 SCt 1083, 38 L. ed. 976; Sigler 
v. Sigler, 108 Mich. 591, 66 NW 489; 
Neale v. Neale, 1 Keen 672, 15 EngCh 
672, 48 Reprint 466; Stockley v. Stock- 
ley, 1 Ves. & B. 23, 12 Rev. Rep. 184, 
35 Reprint 9; Douglas v. Douglas, 
24 Man. 420. 

Specific performance of oral con- 
tracts partly performed in general 
see supra § 170. 

What constitutes sufficient part 
performance see infra §§ 187-232. 

95. Doctrine of part performance 
taking contracts out of statute of 
frauds in general see Frauds, Statute 
of §§ 427-455. 

96. Specific performance of oral 
contracts partly performed in gen- 
eral see supra § 170. 


me Ark.—Keatts v. Rector, 1 Ark. 


Cal. Anson v. Townsend, 73 Cal. 
ANS De nAgs 

Ill.— Shaver v. Wickwire, 335 Ill. 
46, 166 NH 458; Weir v. Weir, 287 Ill. 
495, 122 NE 868. 


Me.—Bennett v. Dyer, 89 Me. 17, 
35 A 1004. 
Mich.—Harrison v. Easson, 208 


Mich. 685, 176 NW 460. 


N. H.—Carpenter v. Tinglof, 76 N. 
H. 454, §4 A 51. 


Pa.—Sample v. Horlacher, 177 Pa. 
247, 35 A 615. 


Va.—Porter vy. Shaffer, 147 Va. 921, 
133 SE 614; Carter v. Jeffries, 110 
Va. 735, 67 SE 284; Crane’s Nest Coal, 
etc., Co. v. Virginia Iron, etc., Co., 
108 Va. 862, 62 SE 954, 1119; Venable 
Vv. Stamper, 102 Va; (30,45 Shi 73ee 
Plunkett v. Bryant, 101 Va. 814, 45 
SH 742; Henley v. Cottrell Real Bst., 
etc., Co., 101 Va. 70, 48 SE 191; Helton 
v. Johnson, 27 SH 579; Wright v; 
Pucket, 22 Gratt. (63 Va.) 370. 


Compare Hamilton v. Newbold, 154 
Va. 345, 153 SE 681; McFaddin v. Mc- 
Faddin, 143 Va. 90, 129 SE 248; Kin- 
chloe v. Bounds, 117 Va. 735, 86 SE 
110; Martin v. Martin, 112) Va. 731, 
72 SE 680; Wegmann v. Clark, 94 W. 
Va. 364, 118 SE 517 (all holding that, 
to justify the enforcement of a parol 
contract, it must have been so far 
executed that a refusal of full execu- 
tion would operate as a fraud on the 
party seeking enforcement). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 187-189] 


not be restored to his original position®’ or be ade- 


quately compensated in damages.°? 


said, where there is no change for the worse on the 
part of the promisee as a result of, or in reliance 
upon, the contract, it will not be specifically en- 
forced. A loss resulting to the complaining party 
need not, however, be accompanied by a correspond- 
ing gain to the other party in order to justify spe- 
Where a parol agreement is 
later modified by parol, a partial performance of 
the modification takes the whole agreement out of 
the statute of frauds so as to permit specific per- 
No amount of performance or 
attempted performance is sufficient to authorize the 
specific enforcement of an oral contract which is 


eifie performance.” 


formance thereof.’ 


not definite or certain.* 


[§ 188] b. By Which Party Required. 


seem to be clear, in view of the theory upon which 


Rule permitting enforcement as 
founded upon prevention of fraud see 
supra § 172. 


98. Shaver v. Wickwire, 335 III. 
46, 166 NE 458; Heran v. Elmore, 37 
DS. D. 222) 157 INiWi7820;. Peterson Vv. 
Nichols, 110 Wash. 288, 188 P 498. 


99. U. S.—Haffner v. Dobrinski, 
215 U. S. 446, 30 SCt 172, 54 L. ed. 
277 [aff 17 Okl. 438, 88 P 1042]; Price 
v. Wallace, 224 Fed. 576 [aff 242 Fed. 
ete b oy OCA (G1) 


Me.—Bennett v. Dyer, 89 Me. 17, 35 
A 1004. 


Minn.—Brown v. Hoag, 
373, 29 NW 135. 


Pa.—Sample v. Horlacher, 177 Pa. 
247, 35 A 615. 


S. D.—Heran v. Elmore, 
223, 157° NW 820: 


Va.—Porter v. Shaffer, 147 Va. 921, 
133 SE 614; Carter v. Jeffries, 110 
Va. 735, 67 SE 284; Venable v. Stam- 
per, 102 Va. 30, 45 SE 738; Plunkett 
v. Bryant, 101 Va. 814, 45 SH 742; 
Henley v. Cottrell Real Hst., etc., Co., 
WOlle Via. H70}> 43) Shi L901 vefelton sv. 
Johnson, (Va.) 27 SE 579; Wright v. 
Pucket, 22 Gratt. (63 Va.) 370. 


“To warrant a decree of specific 
performance there must be such acts 
of part performance that the com- 
plaining party cannot be replaced in 
his original position, or adequately 
compensated by damages. Acts may 
therefore be done by one party in 
part performance of the contract, and 
which he would not have done without 
it, but which nevertheless will not 
entitle him to a decree of specific 
performance, because he may be re- 
stored to his former condition and 
his loss made up by a legal remedy.” 
Heran v. Elmore, 37 S. D. 223, 157 
NW 820, 821. 


Existence and adequacy of other 
remedy as affecting right to specific 
performance in general see supra §§ 
7-12. 

Loeeacersy. lyon se lll e2tl, 169 
NE 222. 


2 Williams v. Carty, 
396, 91 NE 392. 


3. Norris v. Showerman, 2 Dougl. 
(Mich.) 16. 


4 Bell v. Anderson, 292 Ill. 605, 
127 NE 87. 


Definiteness and certainty of oral 
contract as affecting right to specific 
performance in general see supra §§ 
96-105. 


35 Minn. 


Sirf Wis, LEE 


205 Mass. 


[58 C. J.—63] 
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So, it has been 


ment.?° 


Party. 
performance of 


[58 C.J.] 998 


is based the rule that an oral contract may be spe- 
cifically enforced where it has been partly per- 
formed,® that the only acts of part performance 
which may be considered as authorizing the enforce- 
ment of such a contract are those done by,® or in 
the right of,” or for the benefit of,8 the party seek- 
ing to enforce it; 
against whom enforcement is sought are unavailing 
to the complaining party, so far as taking the con- 
tract out of the statute of frauds is concerned,°® 
but go, at most, to prove the existence of an agree- 


and so acts done by the party 


[§ 189] c. Knowledge and Acquiescence of Other 
In order that an act may constitute part 


an oral contract, within the rule 


permitting the specific enforcement of such contracts 


It would 


5. Basis of rule authorizing spe- 
cific performance of oral contract 
partly performed see supra § 172. 


6. Del.—Shepherd v. Niles, 14 Del. 
Ch. 316, 125 A 669. 


Me.—Bennett v. Dyer, 89 
35 A 1004. 


N. J.—Alexander v.* Alexander, 96 
INE Sis SEUG al0y A2AS Aw 523% 
N. Y.—Rathbun vy. 
Barb. 98. 

Tex.—Morris v. Gaines, 82 Tex. 255, 
17 SW 588. 

W. Va.—Huntington, ete.; Land 
Dev. Co. v. Thornburg, 46 W. Va. 99, 
33 SE 108. 


Eng.—Caton vy. Caton, L. R. 1 Ch. 
= 


Wim iis 


Rathbun, 6 


Alta.—Chipuke vy. Shandro, 
2 DomLR 567. 


Ont.—Campbell v. McKerricher, 6 
Ont. 85. 


And see cases infra note 9. 


But see Dorsett v. Black Hills 
Tract. Co., 30 S. D. 420, 138 NW 808, 
AnnCasl1916A 846 (apparently treat- 
ing part performance by either party, 
or by both together, as sufficient). 


7. Williams v. Evans, L. R. 19 Eq. 
547 (holding that acts done by plain- 
tiff's subtenant with the knowledge 
and approval of the landlord are as 
much part performance of an agree- 
ment to grant a lease to plaintiff, the 
enforcement of which is sought, as if 
such acts had been done by plaintiff). 
Compare Abbott v. Baldwin, 61 N. H. 
583 (holding that, under a rule that a 
verbal contract to purchase is not as- 
signable, and therefore that acts done 
by an assignee are not in pursuance 
of the contract, a purchaser by ver- 
bal contract who sells the land to a 
third person and subsequently re- 
purchases it cannot in a suit for spe- 
cific performance avail himself of im- 
provements made by such third per- 
son as a partial performance of the 
contract). 


8. See cases infra this note; and 
Murphy v. Stever, 47 Mich. 5.22, 11 NW 
368 (holding that, where a wife, whose 
husband was owner of an undivided 
half of land and in occupancy of the 
whole, purchased the other undivided 
half, she was entitled to the benefit 
of improvements subsequently made 
by her husband as her own acts of 
part performance). 


[a] Contract for benefit of third 
person.—(1) Where an oral contract 
is made for the benefit of a third per- 


[1930] 


when partly performed,'? it must be done with the 
knowledge'® and the acquiescence or consent!‘ of 


son, part performance by the prom- 
isee 1S sufficient to enable the third 
person to obtain specific performance. 
Crocker v. Higgins, 7 Conn. 342; Bor- 
uff v. Hudson, 138 Ind. 280, 37 NE 
786. (2) So, where one orally con- 
tracts to convey land to another upon 
the latter’s promise to convey or lease 
it to a third person, a conveyance by 
the first party is sufficient part per- 
formance to take the agreement out 
of the statute of frauds and enable 
the beneficiary to compel a convey- 


ance or lease by the second party. 
Crocker v. Higgins, supra; Boruff v. 
Hudson, supra. 


9. Knepper v. Eggiman, 177 Ind. 56, 


97 NE 161; Bennett v. Dyer, 89 Me. 
17, 35 A 1004; Luckett v. Williamson, 
37 Mo. 388; Huntington, ete., Land 


Dev. Co. v. Thornburg, 46 W. Va. 99, 
33 SE 108. Compare Garrick v. Gar- 
rick, 43 Ind. A. 585, 87 NE 696, 88 NE 
104 (holding that plaintiff suing to 
compel the conveyance of land to him 
by defendant under an oral contract 
must show that he has taken posses- 
sion of such land, or other acts of 
part performance, and that it is not 
sufficient to show that defendant has 
taken possession of other land con- 
veyed to him by plaintiff as consider- 
ation for the agreement); Barnes v. 
Boston, ete., R. Co., 130 Mass. 388, 390 
(holding that “if the party who re- 
sists the enforcement of the contract 
chooses not to stand on what he has 
done under and in pursuance of it, 
the other party cannot be aided by 
itey). 

10. 
Ont. 


Evidence of contract see infra § 534. 
11. Cross references: 

As to particular acts: 
Improvements see infra § 217. 
Possession see infra §§ 209, 210. 

Necessity that payment made or ten- 
dered be accepted as such see infra 
§ 200. 

12. Specific performance of oral 


contracts partly performed in general 
see supra § 170. 


13. Riggles v. Erney, 154 U.S. 244, 
14 SCt 1083, 38 LG. ed. 976; rita ve 
Mills) 170) Cals 449° 150 Bo 375 jp hritz 
we. Mills, 12 (Gals JA. 113) 106) RP 725e 
Chipuke v. Sandro, (Alta.) [1930] 2 
DomLR 567; Farms v. McKenzie, 23 
Man. 120. 


14. Rigegles v. Erney, 154 US: 
244, 14 SCt 1083, 38 L. ed. 976; Pur- 
cell v. Coleman, 4 Wall. (U. S.) 513, 
18 L. ed. 435; Fritz v. Mills, 170 Cal. 


Campbell v. McKerricker, 6 


85. 


994 [58 C.J.) 


the other party to the contract. 


[§ 190] d. Referability of Acts to Contract’’— 
It is a general rule, applicable to 
nearly if not quite all acts relied upon as part per- 
formance, within the rule that an oral contract may 
be specifically enforced where it has been partly 


(1) In General. 


449, 150 P 375; Fritz v. Mills, 12 Cal. 
A. 113, 106 P 725; Nibert v. Baghurst, 
47 N, J. Eq. 201; 20 A 252; Camden, 
etc., R. Co. v. Stewart, 18 NeJ. Eq. 


489; Vanderwoort v. Hall, 18 Man. 
682. 
15. Particular acts: 


Improyements see infra §§ 215, 216. 
Possession see infra §§ 203-206. 
Services see infra § 224. 

16. Specific performance of oral 


contracts partly performed in general 
see supra § 170. 


17. U. S.—Williams’ v. Morris, 95 
U. S. 444, 24 L. ed. 360. 


Ark.—Keatts v. Rector, 1 Ark. 391. 


Cal.—Senior v. Anderson, 115 Cal. 
496, 47 P 454; Anson v. Townsend, 73 
Cal. 415, 15 P 49; Forbes v. Los An- 
geles, 101 Cal. A. 781, 282 P 528. 


Colo.—Knoff v. Grace, 68 Colo. 527, 
190 P 526, 10 ALR 1492. 


Conn.—Van Epps v. 
Conn. 104, 36 A 1011. 


TDel.—Shepherd v. Niles, 14 Del. Ch. 
316, 125 A 669. ; 


D. C.—Manning v. American Se- 
curity, etc., Co., 50 App. 194, 269 Fed. 
710. 


Redfield, 69 


Ga.—Black v. Black, 15 Ga. 445. 


Ill.—Lounsberry v. Deverman, 299 
Ill. 493, 132 NE 485; Bell v. Anderson, 
292 Ill. 605, 127 NE 87; Weir v. Weir, 
287 Ill. 495, 122 NE 868; Seitman v. 
Seitman, 204 Ill. 504, 68 NE 461 [aff 
106 Ill. A. 671]; Wallace v. Rappeleye, 
103 Ill. 229. 


Ind.—Sands vy. Thompson, 43 Ind. 
18. 


Iowa.—Houlette v. Johnson, 205 
Iowa: 687, 216 NW 679; Franklin v. 
Tuckerman, 68 Iowa 572, 27 NW 759; 
Sweeney v. O’Hora, 43 Lowa 34. 

Me.—Bennett v. Dyer, 89 Me. 17, 35 
A 1004. 


Md.—Semmes v. Worthington, 38 


Md. 298. 
Mass.—Graves v. Goldthwait, 153 
Mass. 268, 26 NE 860, 10 LRA 763. 


See Williams v. Carty, 205 Mass. 396, 
91 NE 392 (recognizing the rule). 


Mo.—Hinkle v. Hinkle, 236 SW 30; 
Hayworth v. Hayworth, 236 SW 26; 
Hersman v. Hersman, 253 Mo. 175, 161 
SW 800; Walker v. Bohannan, 243 Mo. 
119, 147 SW 1024; Collins v. Harrell, 
219 Mo. 279, 118 SW 432; Emmel v. 
Hayes, 102 Mo. 186, 14 SW 209, 22 
AmSR 769, 11 LRA 323; Stevens v. 
Hurley, 220 Mo. A. 1050, 279 SW 723. 
See Hall v. Dodson, 274 SW 462 (rec- 
ognizing the rule). 


Mont.—Ducie v. Ford, 8 Mont. 233, 
19 P 414 [aff 138 U. S. 587, 11 SCt 417, 
Sap neds LO ods. 


N. H.—Abbott v. Baldwin, 61 N. H. 
583. 


N. J.—Lings v. Urquhart, 106 N. J. 
Eq. 506, 151 A 391; Danenhauer vy. 
Danenhauer, 105 N. J. Eq. 449, 148 A 
390 [aff 107 N. J. Eq. 597, 153 A 906]; 
Turkington v. Zuber, 100 N. J. Eq. 
285, 1384 A 840; Neibert v. Baghurst, 
(Eq.) 25 A 474; Smith v. McVeigh, 
11 N. J. Ea. 239. 
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[§§ 189-190 


performed,?® that every such act must be unequiv- 


N. Y.—Woolley v. Stewart, 222 N. 
Y. 347, 118 NE 847 [rev 169 App. Div. 
BTS, Lbd. NYS: 169) 5 McKinley v. Hes- 
sen, 202 N. Y. 24, 95 NE 32 [rev 135 
App. Div. 832, 120 NYS 257, and reh 
den 202 N. Y. 587, 96 NE 1121]; Todd 
v. Pratt, 149 App. Div. 459, 133 NYS 
949: Rathbun v. Rathbun, 6 Barb. 98; 
Phillips v. Thompson, 1 Johns. Ch. 
131; Wolfe v. Frost, 4 Sandf. Ch. 72. 
See Life Savers’ Club v. Mosher, 125 
Mise. 341, 209 NYS 741 (applying the 
rule). 


Oh.—Shahan v. 48 Oh. St. 


Swan, 


25, 26. NE 222, 29 AmSR 517; Arter 
v. Ulery, 17 OhNPNS 449. 
Tex.—Mondragon v. Mondragon, 


(Civ. A.) 239 SW 650 [mod on other 
grounds 113 Tex. 404, 257 SW 215]. 


Va.—Plunkett vy. Bryant, 101 Va. 
814, 45 SH 742. 


Wis.—Marshall, ete., Bank Vig 
Shuerbrock, 195 Wis. 203, 217 NW 
416; J. L. Gates Land-Co. v. Ostrand- 


er, 124 Wis. 287, 102 NW 558; Bowen 


v. Warner, 1 Pinn. 600. 


Eng.—Maddison vy. Alderson, 8 App. 
Cas. 467 [aff 7 Q. B. D. 174]; Humph- 
reys v. Green, 10 Q. B. D. 148; 
inson vy. Barrow, [1904] 2 Ch. 339; 
Lacon v. Mertins, 3 Atk. 1, 26 Re- 
print 803; Dale v. Hamilton, 5 Hare 
869, 26 “EneCh 369, 67 ~Reprine 955), 
Sutherland v. Briggs, 1 Hare 26,23 
EngCh 26, 66 Reprint 936; Frame V. 
Dawson, 14 Ves. Jr. 386, 33 Reprint 
569. See Gunter y. Halsey, Ambl. 
586, 27 Reprint 381 (where it was said 
that the act “must be such as could 
be done with no other view or design 
than to perform the agreement’). 
Compare Buckmaster vy. Harrop, 13 
Ves. Jr../456,76 Rev. Rep- 132.) sav Re- 
print 365 (holding that the payment 
of an auction duty, required by stat- 
ute in every sale whether or not it is 
effectual, cannot constitute part per- 
formance of an oral sale at auction). 


ae Evans v. Norris, 5 Alta. L. 


N. B.—Moses v. French, 43 N. B. 1. 


Newfoundl.—Tilley vy. Cleary, 7 
Newfoundl. 209. 


See Crain v. Crain, 197 Ky. 813, 248 
SW 176 (applying the rule); Hall v. 
Hall, 7 8. C. Eq. 269 (apparently ap- 
plying the rule in a suit by a wife 
to enforce an oral contract to convey 
property to her in return for her re- 
lease of her right of dower in other 
property); and cases infra note 20. 


“A plaintiff cannot, in the face of 
the statute, prove a verbal contract 
by parol evidence, and then show that 
it has been partly performed. This 
course of proceeding would be a vir- 
tual repeal of the statute. He must 
first prove acts done by himself, or 
on his behalf, or which point unmis- 
takably to a contract between him- 
self and the defendant which cannot, 
in the ordinary course of human con- 
duct, be accounted for in any other 
manner than as having been done in 
pursuance of a contract, and which 
would not have been done without an 
existing contract. And although 
these acts of part performance can- 
not of themselves indicate all the 
terms of the agreement sought to be 
enforced, they must’ be consistent 


Dick- | 


oeally and, ordinarily, exclusively referable to the 
contraet, in the sense that it must of itself give rise 
to an inference of the existence of the contract, and 
that the doing of it cannot otherwise reasonably 
be accounted for,!7 and that it must clearly appear 


with it, and in conformity with its 
provisions, when these shall have 
been shown by the subsequent parol 
evidence. It follows from this in- 
variable rule that acts which do not 
unmistakably point to a contract ex- 
isting between the parties, or which 
can reasonably be accounted for in 
some other manner than as having 
been done in pursuance of such a con- 
tract, do not constitute a part per- 
formance sufficient in any case to take 
it out of the operation of the statute, 
even though a verbal agreement has 
actually been made between the par- 
ties. The rule is general in its ap- 
plication, and fundamental in princi- 
ple, that acts which are referable to 
something else than the verbal agree- 
ment, and which may be ordinarily 
otherwise accounted for, do not con- 
stitute a sufficient part performance 
of it.” Pomeroy Spec. Perf. §§ 154, 
155 [quot Van Epps v. Redfield, 69 
Conn. 104, 86 A 1011, 1012]. 


Pt ISA MeCCESSAL Yaw. aslo Pete to shew 
a part performance; that is, an act, 
unequivocally referring to, and re- 
sulting from the agreement. Ms 
The act in this case . is not 
an unequivocal act; for it would have 
taken place equally, if there had been 
no agreement. The principle of the 
cases is, that the act must be of such 
nature, that, if stated, it would of 
itself infer the existence of some 
agreement.” Frame v. Dawson, 14 
Ves. Jr. 386, 387, 38 Reprint 569. 


[a] Bule applied.—(1) In a suit 
for the specific performance of an 
oral contract under which plaintiff 
undertook to build a house on prop- 
erty belonging to him and defendant 
undertook to purchase the property 
and house when completed, the mere 
construction of the house by plain- 
tiff was not sufficient part perform- 
ance to take the contract outside the 
statute of frauds, not being unequiv- 
ocally referable to the contract: but 
when defendant insisted upon certain 
alterations from the plans during the 
period of construction, and procured 
them to be made by plaintiff, there 
Was sufficient part performance. 
Dickinson v. Barrow, [1904] 2 Ch. 
339. (2) Where adjoining lot owners 
orally agreed to set buildings to be 
placed by them on their lots a certain 
distance from the street, plaintiff's 
act in erecting his building in com- 
pliance with the agreement was not 
a part performance rendering the 
agreement binding on the other party 
Since the act did not of itself point 
to any contract. Smith v. McVeigh, 
: . Eq. 239: Wolfe v. Frost, 4 
Sandf. Ch. (N. Y.) 72. (3) An oral 
agreement that, if plaintiff would dis- 
continue a pending suit for specific 
performance of a contract to convey 
land defendant would purchase the 
land and convey it to Plaintiff is not 
taken out of the statute of frauds by 
discontinuance of the action, it not 
appearing that plaintiff would not 
have discontinued it irrespective of 
the agreement. Todd yv. Pratt, 149 
App. Div. 459, 133 NYS 949,” 


_[b] “Evidence” and “fraud” theo- 
ries of rule.—(1) It seems Hae the 
general rule that an act must be un- 
equivocally referable to the contract 
in order to constitute part perform- 
ance thereof and so permit its specific 


For later cases, developments anid changes in the law see Annotations, same title and section number 
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to have been done in pursuance of the contract, so 
as to result from the contract and not from some 
other relation;!® or, as it has been expressed, the 


enforcement, is regarded in England 
as not merely a limiting principle 
on the operation of the doctrine of 
part performance, but as the very 
foundation of the doctrine, and the 
basis upon which such cases are tak- 
en out of the operation of tthe statute 
of frauds. Sutherland v. Briggs, 1 
are 26,0 5 Sutil il Pale Ch. 86, 


23 EngCh 26, 66 Reprint 936. Com- 
pare Britain v. Rossiter, 11 Q. B. D. 
123, 1381 (where it was said: “The 


true ground of the doctrine [of part 
performance] in equity is that if the 
* Court found a man in occupation of 
land, or doing such acts with regard 
to it as would, prima facie, make him 
liable at law to an action of trespass, 
the Court would hold that there was 
strong evidence from the nature of 
the user of the land that a contract 
existed, and would therefore allow 
verbal evidence to be given to show 
the real circumstances under which 
possession was taken’). (2) Accord- 
ingly, the view has been taken’ in 
England and Canada that the part 
performance need not be such as to 
work an equitable fraud upon the 
party seeking enforcement of the con- 
tract or as to estop the other party 
to insist upon the statute, but that 
the act need only afford strong cir- 
cumstantial evidence of the existence 
of a contract between the parties. 
Maddison v. Alderson, 8 App. Cas. 467, 
474, 488 (per Selborne, Lord Cnh.: 
“That equity [part performance] has 
been stated by high authority to rest 
upon the principle of fraud. .. . 
By this it cannot be meant that equi- 
ty_will relieve against a public stat- 
ute of general policy in cases admit- 
ted to fall within it this 
summary way of stating the princi- 
ple (however true it may be when 
properly understood) is not an ade- 
quate explanation, either of the pre- 
cise grounds, or of the established 
limits, of the equitable doctrine of 
part performance’; and ‘per Lord 
Blackburn: “It was thought by many 
very high authorities that the stat- 
ute did not apply when, from the na- 
ture of the proof, there could be no 
Psi. Of -perjury: = 22s. And there 
are indications that great equity 
judges on a similar principle thought 
that whenever acts had been done 
which were such as to be consistent 
only with the existence of a con- 
tract, the case was taken out of the 
mischief of the statute and the only 
question was the sufficiency of the 
proof of what the contract was’); 
Evans v. Norris, 5 Alta. L. 320, 328 
[cit Cyc] (where the act relied upon 
as part performance was rather of 
benefit than of detriment to the prom- 
isee, so that if fraud or injustice were 
to be regarded as the criterion of the 
sufficiency of the part performance 
he was not entitled to specific per- 
formance; and the court, after dis- 
cussing the “fraud’’ and the “evi- 
dence” theories of the rule, and not- 
ing that the latter was held in Eng- 
“jand, adopted it also and granted spe- 
cific performance). Gor ISomans ‘act 
which is trivial in itself may be re- 
garded as sufficient part performance 
where it definitely indicates the ex- 
ijstence of a contract. Dickinson v. 
Barrow, [1904] 2 Ch. 339 (where, in 
a suit by a vendor, who ‘had agreed to 
build a house on the lot, it was held 
that his building the house was not of 
itself an unequivocal act, as not nec- 
essarily implying a contract to sell, 
but that the making of slight altera- 
tions in the building at the instance of 
defendant implied an agreement, and 
was therefore a part performance). 
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(4) On the other hand, under this 
view, an act may constitute a grave 
fraud and yet be insufficient as part 
performance where it does not un- 
equivocally refer to the contract. 
Dale v. Hamilton, 5 Hare 369), 381,26 
EngCh 369, 67 Reprint 955 [quot 
Maddison v. Alderson, 8 App. Cas. 467, 
479; Brown St. of Frauds § 455 (quot 
Sands v. Thompson, 43 Ind. 18, 25)]. 
(“It is, in general, of the essence of 
such an,act [relied upon as part per- 
formance] that the court shall, by 
reason of the act itself, without 
knowing whether there was an agree- 
ment or not, find the parties unequiv- 
ocally in a position different from 
that which, according to their legal 
rights, they would be in, if there 
were no contract. Of this, a common 
example is the delivery of possession. 
One man without being amenable to 
the charge of trespass, is found in 
the possession of another man’s land. 
Such a state of things is considered 
as showing unequivocally that some 
contract has taken place between the 
litigant parties; and it has, there- 
fore, on that specific ground, been ad- 
mitted to be an act of part-perform- 
ance. ao - | Butl an) act whieh, 
though in truth done in performance 
of a contract, admits of explanation 
without supposing a contract, is not. 
in general, admitted to constitute an 
act of part-performance taking the 
case out of the Statute of Frauds; 
as, for example, the payment of a 
sum of money, alleged to be purchase- 
money. The fraud, in a moral point 
of view, may be as great in the one 
case as in the other; but in the lat- 
ter cases the court does not in gen- 
eral give relief’). (5) At least one 
American court appears to have 
adopted the “evidence” theory of the 
rule. Green v. Groves, 109 Ind. 519, 
10 NE 401, 404 (“The purpose of the 
statute of frauds is to prevent fraud 
and perjury; in other words, to pre- 
vent fraud by means of perjury. The 
philosophical reason why a part per- 
formance will take a parol contract 
without the statute is that the acts 
constituting such part performance 
of themselves are, to a greater or 
lesser extent, evidence of the con- 
tract’). See Sands v. Thompson, su- 
pra (apparently accepting the theo- 
ry). (6) Fraud as basis of rule per- 
mitting specific performance of oral 
contract partly performed in general 
see supra § 172. 


18. U. S—Riggles v. Erney, 154 U. 
S. 244, 14 S€t 1083, 38 L. ed. 976. 


Ark.—Ashcraft v. Tucker, 136 Ark. 
447, 206 SW 896. 


Cal.=—Fritz v. Mi'ls, 170 Cal. 449, 
150 P 375; Pearsall v. Henry, 153 Cal. 
314, 95 P 154, 159; Senior v.: Ander- 
son, ‘115 Cal. 496, 47 P 454; Fritz v. 
Millicnel Qe @al eA tls LOG Rai Zo. 


Dak.—-Buttz v. Colton, 6 Dak. 306, 
43 NW 717. 


Del.—Carlisle v. Fleming, 
fe: 


Lemels 


Tll.— Ranson v. Ranson, 233 Ml. 
369, 84 NE 210; Seitman v. Seitman, 
204 Ill. 504, 68 NE 461 [aff 106 Ill. A. 
Grails 


Me.—Bennett v. Dyer, 89 Me. 17, 35 
A 1004. " 


Mich.—Ramsdell y. Millard, Harr. 
ST8. 

Mo.—-Collins v. Harrell, 219 Mo. 279, 
118 SW 432; Rosenwald v. Middle- 
brook, 188 Mo. 58, 86 SW 200; Ste- 
vens y. Hurley, 220.Mo. A. 1050, 279 
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act must refer. to, result from, or be in pursuance 
of, the contract sought to be enforeed.1® Moreover, 
it 1s ordinarily not sufficient that the act shows or 


SW 723. See Hayworth v. Hayworth, 
236 SW 26 (applying the rule). 


Mont.-—-Hogan Vis Thrasher, 
Mont. 318, 233 P 607. 


N.. J.—Turkington y. Zuber, 100 N. 
J. Eq. 285, 134 A 840; Vogt v. Mul- 
lin, 82 N. J. Hq. .452, 89. A 533, 


Or.—Jenning v. Miller, 48 Or. 201, 
85 P 517; Reynolds v. Scriber, 41 Or. 
407, 69 P 48. See Riggs v. Adkins, 95 
Or. 414, 187 P 303 (applying the rule). 


Pa.—lLyon vy. Mouck, 43 Pa. Co. 232. 


Va.—Crane’s Nest Coal, etc., Co. 
v. Virginia Iron, ete. Co. 108) Vas 
862, 62 SH 954, 1119. See Frizzell v. 
Frizzell, 149 Va. 815, 141 SE 868 (ap- 
plying the rule). 


72 


Wash.—Blakely  v. Sumner, 62 
Wiash 206) LissPo2bie 
Wis.—Bowen vy. Warner, 1 Pinn. 


600. 


Eng.—Price v. Salusbury, 32 Beav. 
446, 55 Reprint 175 [aff 9 Jur. N. S. 
gee Brennan v. Bolton, 2 Dr. & War. 


N. S.—Gass v. Alfred Dickie Lum- 
ber Co., 44 N. S. 307. 


Ont.—Noecker y. Noecker, 41 Ont. 
L. 296. See Gallinger yv. Gallinger, 
18 OntWN 49 (denying specific per- 
formance of an oral contract by a 
father to convey land to his son 
where the acts of part performance 
by the son were not unequivocally 
referable to the contract but might 
have been done in expectation that 
the father would leave the land to 
him by will). 


See Chipuke v. Shandro, (Alta.) 
[1930] 2 DomLR 567, 569 (where it 
was Said that acts “must be done on 
the faith of the contract’). 


[a] Rule applied.—(1) In a suit 
to enforce an oral agreement that, 
in consideration of being allowed to 
live with her son, his mother would 
leave her estate to him at her death, 
the fact that the mother goes to live 
with the son is not such an act as to 
constitute part performance of the 
agreement so as to take it out of the 
statute of frauds, since her change 
of abode might be referable to the 
relationship of the parties as mother 
and son rather than to the contract. 
Noecker v. Noecker, 41 Ont. L. 296. 
(2) One who has a written lease and 
has also agreed to purchase the land 
under an oral contract of sale can- 
not claim that entry under the lease 
is part performance of the oral agree- 
ment for purchase of the land so as 
to take the agreement out of the stat- 


ute. Vogt v. Mullin, 82 N. J. Eq. 452, 
SO CAD Sse 
[b] Question of fact.—Whether 


or not the acts proved do clearly ap- 
pear to have been done with a view 
to carrying out the contract in suit 
is primarily a question of fact. 
Pearsall v. Henry, 153 Cal. 314, 95 P 
154, 159. 


19. Haniilton v. Newbold, 154 Va. 
345, 153 SEH..681; Porter v.. Shaffer, 
147 Va. 921, 133 SE 614; McFaddin v. 
McFaddin, 143 Va. 90, 129 SEH 248; 
Kinchloe v. Bounds, 117 Va. 735, 86 


SE 110; Martin v. Martin, 112 Va. 
731, 72 SE 680; Carter v. Jeffries, 110 
Va. 735, 67 SH 284; Crane’s* Nest 


Coal, ete., Co. v. Virginia Iron, etc., 
Co., 108 Va. 862, 62 SH 954, 1119; Ven- 
able v. Stamper, 102 Va. 30, 45 SE 
738: Plunkett v. Bryant, 101 Va. 814, 
45 SI} 742; Henley v. Cottrell Real 
Hst., ete, Co:, 101 Va..70, 43 SH 191; 
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tends to show the existence of some contract, but 
it must be referable solely to the particular contract 
in suit,2® although an entire absence of conflict in 
the evidence as to the terms of the contract is not 
It is not, however, requisite that an 
act, in order to constitute part performance of the 
contract, shall be an act stipulated in the contract 
itself to be done,?? but it is sufficient if it has been 
done either in performance or in pursuance of the 
contract and in reliance thereon,?* provided it is 


necessary.” 


directly connected therewith and 


Helton v. Johnson, (Va.) 27 SE 579; 
Wright v. Pucket, 22 Gratt. (63 Va.) 
370; Wegmann y. Clark, 94 W. Va. 
364, 118 SE 517. 


20. U. S.—Williams v. Morris, 95 
U. S. 444, 24 L. ed. 360. 


Cal.—Forbes v. Los Angeles, 101 
Cale Aa Sie 22 ozs. 

Md.—Semmes vy. Worthington, 38 
Md. 298; Duvall v. Myers, 2 Md. Ch. 
401. 

Mo.—Woodard v. Stowell, 222 SW 
815; Walker v. Bohannan, 243 Mo. 


119, 147 SW 1024. 


N. Y.—Phillips v. 
Johns. Ch. 131. 


Tex.—Clegg v. Brannan, 111 Tex. 
367, 234 SW 1076 [aff (Civ. A.) 190 
SW 812]. 


See Knoff v. Grace, 68 Colo. 527, 190 
P 526, 10 ALR 1492 (holding that 
taking possession of property and the 
payment of rent at monthly intervals 
do not constitute part performance 
of an oral agreement of leasing for a 
term of years, since such acts are 
equally referable to a tenancy from 
month to month); and cases supra 
note 17. 


But see Burns vy. Garey, 101 Conn. 
323, 125 A 467 (where it was said 
that the acts of part performance are 
sufficient if they are such as clearly 
to refer to some contract in relation 
to the subject matter in dispute, the 
terms of which may then be estab- 
lished by parol). 


“The work constituting perform- 
ance must be such as is referable 
solely to the contract sought to be 
enforced and not such as might be 
reasonably referable to some other 
and different contract.” Walker v. 
Bohannan, 243 Mo. 119, 147 SW 1024, 
1029 [quot Woodard vy. Stowell, (Mo.) 
222 SW 815, 820]. 


21. 
34, 


Se ds iclaimed, : .. J. that. ibe- 
cause the possession might have been 
taken under the agreement as claim- 
ed to exist by defendant, it is not 
solely referable to the contract con- 
tended for by plaintiff, and that all 
parol evidence of the agreement must 
be rejected. This cannot be the true 
rule. If the acts relied upon are of 
a doubtful or equivocal character, 
and may have been done with other 
views than as part performance of an 
agreement, they do not take the case 
out of the operation of the statute. 
But where, as in this case, the acts 
are done pursuant to, and in part per- 
formance of some agreement, and the 
sole question is whether they are done 
in performance of the contract as 
claimed by defendant, or in perform- 
ance of the contract as claimed by 
plaintiff, then the question must be 
resolved by the preponderance of the 
evidence.” Sweeney vy. O’Hora, su- 
pra. 


Thompson, 1 


Sweeney v. O’Hora, 43 Iowa 
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not merely col- 


22. Brown v. Hoag, 35 Minn. 373, 
29 NW 135. But see Knoff v. Grace, 
68 Colo. 527, 190 P 526, 10 ALR 1492 
(holding that in order to constitute 
part performance an act must be the 
performance of something required 
by the contract). Compare Black v. 
Black, 15 Ga. 445 (holding that, where 
land is purchased for purposes of 
speculation only, the act of taking 
possession of it or making improve- 
ments upon it cannot constitute an 
act of. part performance, since it is 
not in pursuance of any term of the 
contract, although the rule would be 
otherwise if the land had been pur- 
chased for the purpose of taking pos- 
session of and occupying it); Mc- 
Clure v. McClure, 1 Pa. 374 (holding 
that improvements are not part per- 
formance of an oral contract to give 
land unless made at the request of 
the donor or unless the donee is 
bound to make them by the terms of 
the contract, and that improvements 
otherwise made are not in execution 
of the contract but independent of 
it). 

23. Brown v. Hoag, 35 Minn. 378, 
29 NW 135. Compare Von Trotha v. 
Bamberger, 15 Colo. 1, 12, 24 P 883 
(where it was said: “Acts of part 
performance, such as will furnish a 
foundation for enforcing a _ verbal 
contract respecting land 
void under the statute of frauds, 
must be such as are done in pursu- 
ance, or according to the terms, of 
the contract’’). 


24. Collateral acts see infra § 192. 


25. Specific performance of oral 
contract partly performed in general 
see supra § 170. 


26. See supra § 190. 


27. Riggles v. Erney, 154 U. S. 244, 
14 SCt 1088, 38 L. ed. 976; Ducie v. 
Ford, 8 Mont. 233, 19 P 414 [aff 138 
Uns. 08% 11 SCt ali, 34: eds oon: 
J. L. Gates Land Co. v. Ostrander, 
124 Wis. 287, 102 NW 558. Compare 
Pearson vy. ©’Brien, 22 Man, 175, —4 
DomLR 413 (holding that payment 
of taxes on land is not part perform- 
ance of a contract of sale where the 
payment is made under a temporary 
arrangement while the parties are 
still negotiating as to the terms of 
the sale). 


fa] Thus (1) where plaintiff re- 
linquished an option on lands on faith 
of the agreement of defendant’s 
agent, known to plaintiff to be unau- 
thorized, that defendant would pur- 
chase the lands and convey them to 
plaintiff, the act of relinquishment, 
being merely a prior act in antici- 
pation of acceptance, was insufficient 
as part performance. J. L. Gated 
Land Co. v. Ostrander, 124 Wis. 287, 
102 NW 558. (2) Where defendant 
agreed to obtain a patent toa mining 
claim and transfer an interest to 
plaintiff, a disputing claimant, plain- 
tiffs abstention from filing an ad- 
verse claim was a mere preparatory 
act, not tending to prove the con- 


lateral thereto.?4 


[§ 191] (2) Acts Prior or Preparatory to Con- 
tract or Performance. 
act of part performance of an oral contract must, 
in order to be sufficient to authorize the specific per- 
formance of the contract,?® be in pursuance there- 
of and unequivocally referable thereto,*® an act 
done prior to the making of the contract,** or an 
act which is merely preparatory to the contract or 
its performance,?* cannot be regarded as part per- 


otherwise | 


[$9 190-191 


In view of the rule that an 


tract. Ducie v: Ford, 8 Mont. 233, 19 
P 414 [aft 1388) U. S/ 5875 1 SCurare 
S42 teed.) LOOTu 


28. U. S.—Riggles v. Erney, 154 U. 
S:.244, dd S@t 083s 38: EnwedsnoiG 
Jaffee v. Jacobson, 48 Fed. 21, 1 CCA 
11) 14 LRA 352. 


Ga.—Bell vy. Elrod, 150 Ga. 709, 105 
SE 241. 


Mass.—-Fickett 
Mass. 419. 


Mo.—Lydick v. Holland, 83 Mo. 703. 


Mont.—Ducie v. Ford, 8 Mont. 233, 
19° P 414 fafis138.U. S: 538i tie See 
417, 34 L. ed. 1091]. 


Or.—Reynolds v. 
407, 69 P 48. 


Utah.—Price v. Lloyd, 31 Utah 86, 
86 P 767, 8 LRANS 870. 


Va.—Helton y. Johnson, 27 SE 579. 


Wis.—J. L. Gates Land Co. v. Os- 
trander, 124 Wis. 287, 102 NW 558. 


Eng.—Whitchurch v. Bevis, 2 Bro. 
Ch. 559, 29 Reprint 306. ’ 


Newfoundl.—Tilley y. 
Newfoundl. 209. 


See Bell v. Anderson, 292 Ill. 
127 NE 87 (applying the rule); 
cases infra this note. 


_[a] Particular acts held insuffi- 
cient.—(1) Viewing the premises. 
Clerk v. Wright, 1 Atk. 12, 26 Reprint 
9. (2) Selecting from among several 
lots of land the particular one to be 
purchased. Barnett v. Washington 
Glass Co., 12 Ind. A. 631, 40 NE 1102. 
(3) Measuring the land. Pembroke v. 
Thorpe, 3 Swanst. 442, 19 Rev. Rep. 
254, 36 Reprint 939. (4) Making 
maps, Surveys, and drafts of agree- 
ments. Nibert v. Baghurst, 47 N. J. 
Eq. 201, 20 A 252; Gratz v. Gratz, 4 
Rawle (Pa.) 411. (5) Making plans 
for improvements. Charlton v. Co- 
lumbia Real Est. Co., 64 N. J. Ea. 
631, 54 A 444 [rev 67 N. J. Eq. 629, 
60 A 192, 110 AmSR 495, 69 LRA 
394]. (6) Purchasing a building for 
the purpose of moving it onto the 
land. Poland v. O’Connor, 1 Nebr. 50, 
$3 AmD 327. (7) Putting a house in 
readiness for occupancy. Burckhardt 
v. Greene, 26 Oh. Cir. Ct. 315 [aft 68 
Oh. St. T11, TONEY TGs EC8)edDes 
livering the rent roll and abstract of 
title to the vendee, and sending ten- 
ants to treat with him for a renewal 
of their leases. Whaley y. Bagnel, 1 
Bro. P. C. 345, Wall. 12 note, 1 Re- 
print 611. (9) The vendee’s deposit- 
ing a part payment with his agent. 
Lanz v. McLaughlin, 14 Minn. 72. 
(10) Procuring personal property 
which, under the terms of the con- 
tract, was to be given to the promisor 
in exchange for land. Wilson v, Chi- 
cago, etc., R. Co., 41 Iowa 443. (11) 
Giving instructions for a deed or 
lease. Gratz v. Gratz, 4 Rawle (Pa.) 
411; Givens y. Calder, 2 S. C. Ea. nga 
2 AmD 686; Cooke v. Tombs, Anstr. 
420; Clerk v. Wright, 1 Atk. 12, 26 
Reprint 9; Cole v. White [cit Whit- 


Ve. Durham, 90) 


Seriber, 41 Or. 


Cleary, 7 


605, 
and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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formance thereof. 


[§ 192] (3) Collateral Acts. 


done in reliance thereon. 


bread v. Brockhurst, 1 Bro. Ch. 404, 
409, 28 Reprint 1205]; Redding v. 
Wilkes, 3 Bro. Ch. C. 400, 29 Reprint 
609; Bawdes v. Amhurst, Prec. Ch. 
402, 24 Reprint 180. (12) Executing 
a deed (Reeves v. Pye, 20 F. Cas. No. 
ii 662). Cranch Ciclo 219; SPhillips 
v. Edwards, 33 Beav. 440, 3 New Rep. 
658, 55 Reprint 438; Hawkins Vv. 
Holmes, 1 PP. Wms. 770, 24 Reprint 
606) (13) or registering it before it 
had been accepted (Hawkins vy. 
Holmes, supra). 


29. Price v. Salusbury, 32 Beav. 
446, 55 Reprint 175 [aff 9 Jur. N. S. 
838]. 


30. Knoff v. Grace, 68 Colo. 527, 
190 P 526, 10 ALR 1492; Sarkisian 
v. Teele, 201 Mass. 596, 88 NE 
Manufacturer’s Light, etc., 
amp 12609 “Pa. 517) 12> A 679. 
“see cases infra notes 31-34. Com- 
pare Williams v. Carty, 205 Mass. 396, 
91 NE 392 (holding that the abandon- 
ment by the promisee of a profitable 
business in reliance upon the con- 
tract did not in itself constitute part 
performance, but that it might be 
considered in connection with tech- 
nical acts of part performance for 
the purpose of ascertaining whether 
the parties could be restored to their 
original position and whether money 
damages would be adequate compen- 
sation to the promisee for the failure 
to carry out the contract). 


Specific performance of oral con- 
tract partly performed in general see 
supra § 170. 


31. Graves v. Goldthwait, 153 
Mass. 268, 26 NE 860, 10 LRA 763. 


32. Jenning v. Miller, 48 Or. 201, 
Soe os 


[a] Contract to lease; abandon- 
ment of option on other property.— 
Where one having an option to lease 
one building abandoned it upon an 
oral agreement with the owner of 
another building to lease it to him, 
such abandonment is not such part 
performance of the agreement as to 
authorize the specific performance 
thereof, although the option was giv- 
en up in reliance upon the agreement. 
Jenning v. Miller, 48 Or. 201, 85 P 


517. 
33. Lyons v. Bass, 108 Ga. 573, 34 
SE 721: Lamas v. Bayly,-2 Vern. Ch. 


627, 23 Reprint 1011. 


[a] Thus, where defendant agreed 
to purchase certain land and sell it 
to plaintiff, if plaintiff’: would break 
off negotiations for its purchase with 


Similarly, an act of part per- 
formance of an existing contract cannot be consid- 
ered part performance of a supplementary oral agree- 
ment subsequently made which substantially varies 
the terms of the original contract.?® 


An act which is 
purely collateral to an oral contract, although it is 
done in reliance upon such contract and is prejudi- 
cial to the party seeking to enforce it, is not such 
a part performance thereof as to authorize the en- 
forcement of the contract by a court of equity.®° 
Thus the purchase by a vendee of the rights of other 
persons in the property contracted to be conveyed 
to him is not a part performance of such contract ;31 
nor is the abandonment of a right against a third 
person,*? or the breaking off of negotiations with 
him,** a part performance of a contract, although 
Moreover, even if the 
collateral act can be regarded as the consideration 
for the contract, it is ordinarily not sufficient part 
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/ QF 
tervene.*® 


[58°C F997 


performance to justify the enforcement of the agree- 
ment,** in view of the general rule that payment is 
not such performance as to authorize equity to in- 
Where, however, the agreement was 


made to induce the collateral act, and was relied 


fraud.37 


the owner, who was under no legal 
obligation to plaintiff, plaintiff's act 
of breaking off negotiations was not 
a sufficient part performance. Lyons 
v. Bass, 108 Ga. 573, 34 SE 721; La- 
mas v. Bayly, 2 Vern. Ch. 627, 23 Re- 
print 1011. 


34. Osborn vy. Phelps, 19 Conn. 63, 
48 AmD 133; Chambers v. Lecompte, 
9 Mo. 575; Whitchurch vy. Bevis, 2 Bro. 
Ch. 559, 29 Reprint 306; O’Reilly v. 
Thompson, 2 Cox Ch. 271, 2 Rev. Rep. 
41, 30 Reprint 126. 


[a] Conveyance of property to 
third person.—(1) The conveyance of 
property by plaintiff to a third per- 
son in reliance upon, or as consider- 
ation for, an agreement by defendant 
to convey to plaintiff the same or oth- 
er property is ordinarily not a part 
performance of such agreement, be- 
ing equivalent merely to payment of 
the consideration (Chambers vy. Le- 
compte, 9 Mo. 575; Whitchurch v. Be- 
vis, 2 Bro. Ch. 559, 29 Reprint 306); 
(2) but such a conveyance has been 
held sufficient where it was not made 
as or for any consideration measur- 
able in money but the entire agree- 
ment was intended as a family ar- 
rangement or compromise (Johnson 
v. Hubbell, 10 N. J. Eq. 332, 66 AmD 
773) (3) or to effect a settlement of 
a family controversy (Brown vy. Hoag, 
35 Minn. 373, 29 NW 135). 


{b] Procurement of release from 
third person.—An agreement to con- 
vey property to plaintiff on plaintiff's 
procuring a release from a third per- 
son is not partly performed by plain- 
tiff’'s procuring the release, even 
though at a large expense. O'Reilly 
v. Thompson, 2 Cox Ch. 271, 2 Rev. 
Rep. 41, 30 Reprint 126. . 


35. Payment as part performance 
see infra §§ 197-200. 


36. Gross v. Milligan, 176 Mass. 
566, 58 NE 471; Malins v. Brown, 4N. 
Y. 403; McKinley v. Wilson, (Tex. 
Civ. A.) 96 SW 112; Lowry v. Reid, 
[1927] Ir.:142. See Ward v. Etier, 113 
Tex. 83, 251 SW 1028 (apparently ap- 
plying the rule). 

Compare Sands v. Thompson, 45 
Ind. 18 (holding that, where defend- 
ant orally agreed with plaintiff that 
if plaintiff would exchange certain of 
his real estate for certain real estate 
of a third person defendant would 
purchase it at a specified price, an ex- 
change so made by plaintiff with such 
third person is not such part perform- 
ance as to enable him to have specific 
performance of the contract, since it 
is not unequivocally referable there- 


~ 


upon by the promisee, specifie performance of such 
agreement may be granted where it would be a fraud 
upon him to refuse it;*® but the proper ground of 
relief in such ease is not, it would seem, part per- 
formance, but rather the doctrine that the statute 
will not be permitted to be used as a means of 


[§ 193] e. Particular Acts as Part Performance?® 
—(1) Preliminary Statement. It has been said that, 
beyond the announcement of the general principles 
stated in a preceding section of this treatise,*® the 
courts have never assumed or attempted to lay 
down any general rule as to what acts will or will 
not constitute such part performance of an oral 
contract as to authorize its specific enforcement,*® 


to). 


[a] Purchase of property in reli- 
ance on agreement to release lien.— 
Where a purchase of property is made 
in reliance upon an agreement by the 
holder of a mortgage or other lien to 
release his lien if the purchase 
should be so made, the agreement 
may be enforced on the ground that 
the purchaser has been induced by 
it to make such change in his posi- 
tion that it would be a fraud upon 
him to allow the lienholder to assert 
the statute of frauds. Malins v. 
Brown, 4 N. Y. 403; McKinley v. Wil- 
son, (Tex.°Civ. A.) 96 SW 112. 


37. See cases supra note 36; 
Sands v. Thompson, 43 Ind. 18, 24 
(where, after pointing out that East- 
burn ¥. Wheeler, 23 Ind. 305, which 
involved a collateral act induced by 
and done in reliance on an oral agree- 
ment, decided that such act consti- 
tuted part performance authorizing 
the specific enforcement of the con- 
tract, the court said, “We may ob- 
serve that it [the Eastburn case] can- 
not, in our opinion, be upheld upon 
the ground upon which it is placed’’). 
But see Parker v. Smith, 1 Coll. Ch. 
608, 28 EngCh 608, 63 Reprint 564 
{crit Maddison v. Alderson, 8 App. 
Cas. 467] (where, under an oral agree- 
ment by a landlord with his tenants, 
four partners, to give a new lease if 
the firm should dissolve, two of the 
partners should retire, and the two 
remaining partners should carry on 
the business and assume all the lia- 
bilities of the old firm, acts done by 
such partners in accordance therewith 
were held to be acts of part perform- 
ance, taking the case out of the stat- 
ute of frauds and authorizing the spe- 
cific performance of the agreement to 
lease). Compare Newkirk vy. Stees, 
3 Sask. L. 3 (allowing the specific en- 
forcement of an oral agreement by 
which certain collateral acts were in- 
duced, to the detriment of the prom- 
isee, on the ground that the statute 
of frauds is not a weapon of offense, 
and also on the ground that such acts 
were part performance). 


Statute of frauds as instrument or 
means of fraud in general see Frauds, 
Statute of § 388. 


38. Sufficiency of part performance 
to take contract out of statute of 
frauds in general see Frauds, Statute 
of § 429. 


39. See supra § 187. 


40. Brown v. Hoag, 35 Minn. 373, 
29 NW 135; Miller v. Lorentz, 39 W. 
Va. 160, 19 SE 391. 
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but have rather contented themselves with applying 
the general principles to the facts of each case, by 
which, under a gradual process of inclusion and ex- 
clusion, it has been determined that certain states 
of fact will operate as an equitable estoppel, and 
that certain others will not.4! The sufficiency of 
particular acts or conduct to justify specific per- 
formance is, on that basis, hereinafter considered.*? 


[§ 194] (2) Acts of Vendor or Lessor. The re- 
ceipt by the vendor or lessor under an oral contract 
of payment of part or all of the consideration there- 
of is not in itself such part performance of the 
contract as to authorize its specifie enforcement at 
his suit,*® under the rule relating to oral contracts 
partly performed;44 nor will the conveyance of 
property agreed to be sold or conveyed constitute 
part performance such as to entitle the vendor to 
have the contract specifically enforced,*® since such 
conveyance is merely equivalent to payment of the 
consideration for the vendee’s undertaking to pay 
the purchase price.*® Delivery by the vendor or 
lessor, however, of possession of property to which 
the contract relates, accepted and acted upon by 
the vendee or lessee, is such an act of part perform- 
ance by the former as to entitle him to have the con- 
tract specifically enforeed;*#’ and in a number of 
cases it has been regarded as sufficient that the ven- 
dee or lessee went into possession with the knowl- 
edge or assent of the other party,*® particularly 
where some part of the consideration of the con- 
tract has been paid+? or valuable improvements 
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have been made on the premises®® by the vendor 
or lessee, unless the possession was taken not under 
the contract but by virtue of some other title or 
agreement,®! but in other cases a taking of posses- 
sion by the vendee or lessee has been held not to 
avail the vendor or lessor,®? and it would seem that, 
in strictness, there must be a delivery of posses- 
sion by the latter, since he must rely upon his own 
act of part performance.®* If the vendor or lessor, 
in reliance on the agreement, not only delivers pos- 
session but also makes substantial or extensive al- 
terations or improvements in the premises for the 
accommodation of the vendee or lessee, his equita- 
ble right to specific performance is thereby strength- 
ened;°t and the same result follows from such 
changes in or use of the property by the vendee or 
lessee that it cannot be restored to the vendor or 
lessor in its original condition or that its value is 
depreciated.*® The payment by a vendor of out- 
standing encumbrances on land orally agreed to be 
conveyed is not, however, part performance of such 
agreement, although done in pursuance of its 
terms.°° 


[§ 195] (3) Acts of Vendee, Lessee, or Donee*’ 
—(a) Marriage—aa. In General. An oral contract 
made in consideration of marriage 1s ordinarily not 
taken out of the statute of frauds®*® or rendered spe- 
cifically enforceable by the vendee, lessee, or donee, 
within the rule authorizing the specific performance 
of oral contracts which have been partly per- 
formed,°® by marriage alone,®® since by its very 


41. Brown v. Hoag, 35 Minn. 373,] D. 156; Kine v. Balfe, 2 Ball & B. 


29 NW 135. See Mathews vy. Tobias, 
101 Or. 605, 201 P 199, 201 (where the 
court said: “As to what constitutes 
sufficient acts to operate as part per- 
formance, much has been written, and 
it can only be determined from the 
circumstances of each particular 
case’) ; Brennen v. Derby, 124 Or. 
574, 265 425 (to same effect). 


42. See infra §§ 194-226. 


Part performance of contracts of 
pergeuiar characters see infra §§ 227- 
232. 


43. Guthrie v. Anderson, 47 Kan. 
383, 28 P 164, 49 Kan. 416, 30 P 459; 
Huntington, ete., Land Dev. Co. v. 
Thornburg, 46 W. Va. 99, 33 SE 108; 
Brandeis v. Neustadt], 13 Wis. 142. 


44. Specific performance of oral 
contracts partly performed in general 
see supra § 170, 


45. Clege v: Brannan, (Tex. Civ. 
A.) 190 SW 812, 814 [aff 111 Tex. 367, 
234 SW 1076, and cit Cyc]. 


46. Payment of consideration for 
promise as part performance see infra 
§§ 197-200. 


47. Wharton v. Stoutenburgh, 35 
Ne J. Edy 266 Latte sO IN, Je Hqy 2M: 
Pyke v. Williams, 2 Vern. Ch. 455, 23 
Reprint 891; O’Neal v. McMahon, 2 
Grant Ch. (Ont.) 145. But see Hef- 
jin v. Milton, 69 Ala. 354 (holding that 
delivery of possession and receipt of 
part of the purchase money are both 
necessary to take the case out of the 
statute of frauds, and that the for- 
mer without the latter is insufficient). 


48. Conway v. Sherron, 6 F. Cas. 
No. 3,147, 2 Cranch C. C. 80; Sweeney 
v. O’Hora, 43 Iowa 34; Steenrod v. 
Nine clarrers Ctcwehy.e COne2 1 mVVeuiVene Is 
Capehart v. Hale, 6 W. Va. 547; How- 
ard v. Patent Ivory Mfg. Co., 38 Ch. 


For later cases, developments ard changes in the law see Annotations, same title and section number 


343; Aylesford’s Case, 
Reprint 845. 
notes 49, 50. 


49. Nau v. Jackman, 58 Iowa 359, 
12 NW 312; Adair v. Adair, 78 Mo. 
630; Tatum v. Brooker, 51 Mo. 148; 
Reynolds v. Reynolds, 45 Mo. A. 622; 
Cramer v. Mooney, 59 N. J. Eq. 164, 44 
A 625; Harris v. Knickerbacker, 5 
Wend. (N. Y.) 638 [rev 1 Paige 209]. 


50. Murray v. Jayne, 8 Barb. (N. 
Y.) 612; Cooper v. Thomason, 30 Or. 
161, 45 P 296. ‘ 


51. Haisten v. Savannah, etc., R. 
Co.,* 51 Ga. 199 (under preéxisting 
right of eminent domain); Owings 
v. Baldwin, 1 Md. Ch. 120 [aff 8 Gill 
337] (under agreement to hold as ten- 
ant and pay rent). 


52. Bennett v. Dyer, 89 Me. 17, 35 
A 1004; Palumbo v. James, 266 Mass. 
1, 164 NE 466; Luckett v. Williamson, 
37 Mo, 388. 


53. Huntington, etc., Land Dev. 
tae v. Thornburg, 46 W. Va. 99, 33 SE 


See ke Ee} 
And see cases infra 


Necessity that acts of part per- 
formance be done by party seeking en- 
forcement of contract see supra § 188. 


54 Andrew v. Babcock, 63 Conn. 
109, 26 A 715; Forrester v. Retiable 
Transf. Co., 59 Wash. 86, 109 P 312, 
AnnCas1912A 1093; Seaman v. Asch- 
ermann, 51 Wis. 678, 8 NW 818, 37 
eH ae Rawlinson v, Ames, [1925] 


[a] Rule applied.—(1) Where a 
vendor removed fixtures, machinery, 
etc., at great expense, in preparing 
the premises for occupancy by the 
vendee, Andrew v. Babcock, 63 Conn. 
109, 26 A,715. (2) Where the lessor 
materially altered the structure to be 
leased in order to adapt it to the les- 


Seaman v. Aschermann, 51 
Wis. 678, 8 NW 818, 37 AmR 849; 
Rawlinson v. Ames, [1925] 1 Ch. 96. 


55. Pearson v. Gardner, 202 Mich. 
360, 168 NW 485, LRA1918F 384; Law- 
rence v. Saratoga Lake R. Co., 36 Hun 
CN. AY.) 46% In ne: May, 218 7Pa 2428. 
62 A 991. See Walker v. Owen, 79 
Mo. 563 (holding that, where the 
buildings on land orally contracted 
to be sold were destroyed by fire while 
in the vendee’s possession, the vendor 
was entitled to specific performance). 


[a] Rule applied.—(1) Where the 
vendee of land quarried stone there- 
on, depreciating the value of the land 
to an extent which could not be as- 
certained. In re Bay, 213 Pa. 428, 
62 A991. (2) Where a vendee railroad 
company constructed railroad tracks 
and other structures, and made exca- 
vations on the land. Lawrence vy. 
ts dies Lake R. Co., 86 Hun (N. Y.) 

(. - 


see’s use. 


ree Starin v. Newcomb, 13 Wis. 
57. Cohabitation of wife with hus- 


band after estrangement see infra § 


22. 


58. Agreements made in considera- 
tion of marriage as affected by stat- 
ute of frauds in general see Frauds, 
Statute of §§ 4-7. 


59. Specific performance of oral 
contracts partly performed in general 
see supra § 170. 


60. U. S.—Lloyd v. Fulto 9 
Si479,023 0 teaeeat aa 


Cal.—Peek v. Peek, 77 Cal. 106, 19 
P 227, 11 AmMSR 244, 1 LRA 185; Trout 
Vv. Ogilvie, 41 Cal A. 167,11 82"P ogee 


Ill.—Keady v. White, 168 Ill. 76 
48 NE 314; Richardson v. Richard. 
son, 148 Ill. 5638, 36 NE 608, 26 LRA 
305; McAnnulty vy. MecAnnulty, 120 


\ 


1§§ 195-197] 


terms marriage is necessary in order to bring the 
contract within the statute, and as has been said, 
to hold that it also takes the case out of the statute 
Where, however, 
the contract by its terms is to be performed, or a 
written contract is to be executed, before marriage, 
but by fraudulent contrivances, false excuses, or 
trick or stratagem, the promisee is prevailed upon 
to marry without waiting for such performance or 
written contract, specifie performance may be had 


would be a palpable absurdity.** 


because of the fraud.®? 


[§ 196] bb. Marriage with Other Acts. 
marriage alone is ordinarily not such part perform- 
ance of an oral contract made in consideration of 
marriage as to permit of the enforcement of the 
agreement,®* marriage together with any other act 
in pursuance of the contract may constitute such 
part performance as to take case out of the stat- 
Thus there is sufficient part per- 
formance of an oral gift of, or contract to give or 


ute of frauds.** 


Ill. 26, 11 NE 397, 60 AmR 552. 


Kan.—Green v. Green, 34 Kan. 
10 P 156, 55 AmR 256. 


Ky.—Petty v. Petty, 4 B. Mon, 215, 
30 AmD 501. 


Md.—Offutt v. Offutt, 106 Md. 236, 
67 A 138, 124 AmSR 491, 12 LRANS 
232; Crane v. Gough, 4 Md. 316; Stod- 
dert v. Tuck, 4 Md. Ch. 475. 


Mass.—Deshon vy. Wood, 148 Mass. 
132, 19 NE 1, 1 LRA’ 518. 


Mich.—Welch v. Whelpley, 62 Mich. 
15, 28 NW 744, 4 AmSR 810; Wood v. 
Savage, 2 Dougl. 316. 


N. J.—Manning v. Riley, 
Ha. 39, 27 A 810. 


N. Y.—Dygert v. Remerschnider, 32 
N. Y. 629; McCartney v. Titsworth, 
142 App. Div. 292, 126 NYS 905; Hunt 
v. Hunt, 55 App. Div. 430, 66 NYS 
Opiimetatty Yi Ne Wee 896s 644NE 159]; 
Reade v. Livingston. 3 Johns. Ch. 481, 
8 AmD 520; Browrw v. Conger, 8 Hun 
625. 


740, 


52 N. J. 


Oh.—Henry v. Henry, 27 Oh. St 
121; Finch v. Finch, 10 Oh. St. 501. 

Or.—Adams v. Adams, 17 Or. 247 
20 P 633. 


Tenn.—Hackney v. Hackney, 8 
Humphr. 452. See Hackney v. Hack- 
ney, 8 Humphr. 452 (so holding even 
though it is clearly shown that the 
promise was made with intention to 
deceive and defraud, and without in- 
tention of carrying it out). 


Va.—Hannon v. Hounihan, 85 Va. 
429, 12 SE 157. 


Hng.——Caton) v.*Caton, Ly 'Ri 1 Ch. 
137; Redding v. Wilkes, 3 Bro. Ch. 
400, 29 Reprint 609; Warden v. Jones, 
2De G. & J. 76, 59 EngCh 61, 44 Re- 
print 916; Lassence v. Tierney, 2 
Hall & T. 115, 47 Reprint 1620, 14 Jur. 
182, 47 EngCh 440, 41 Reprint 1379; 
Bawdes v. Amhurst, Prec. Ch. 402, 24 
Reprint 180; ontacute v. Maxwell, 
1 P. Wms. 618, 24 Reprint 541. 


But see Allen y. Moore, 30 Colo. 307, 
70 P 682 (holding that there is no 
distinction between a promise to be 
performed after the marriage, and a 
promise to be performed before mar- 
riage but the promisee was induced 
by fraud or false excuses to have 
the ceremony performed before per- 
formance of the promise; and that 
marriage is sufficient part perform- 
ance in either case); Nowack v. Ber- 


-ger, 133 Mo. 24, 34 SW 489, 54 AmSR 


663, 31 LRA 810 (holding marriage 
to be a sufficient part performance). 
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convey, property in consideration of marriage where 
the promisee enters into the marriage and also takes 
possession of the property in reliance on such pur- 
suance of the contract,®® especially if valuable im- 
provements on the property are afterward made.°® 
Where, however, the contract is one between the 
parties to the marriage, and the subsequent taking 
of possession or making of improvements is refer- 
able to the marital relation of the parties rather than 
solely to the contract, such acts will not, in con- 


junction with the marriage, authorize specific per- 


While formance.®7 


“Tt has long been settled that, in 
the absence of actual fraud, the fact 
of marriage is not such a perform- 
ance as will take an agreement, made 
‘upon consideration of marriage,’ out 
of the statute [of frauds]. Otherwise 
the statute would be rendered wholly 
nugatory; for, so far as the fact of 
marriage is concerned, such agree- 
ments are always performed before 
they become the subjects of judicial 
consideration; and so no case would 
ever be within the statute. Finch v. 
Finch, 10 Oh. St. 501, 507. 


61. Caton v. Caton, Hine deh. 
137. 


62. Peek v. Peek, 77 Cal. 106, 19 P 
227, 11 AmSR 244, 1 LRA 185; Allen 
v. Moore, 30 Colo. 307, 70 P 682, 26 
Golo. “197, 57 “P 698; TIP AmMSRs 255; 
Halfpenny v. Ballet, 2 Vern. Ch. 373, 
23 Reprint 836; Cookes v. Mascall, 2 
Vern. Ch. 200, 23 Reprint 730. See 
Allen v. Moore, 30 Colo. 307, 70 P 682 
(recognizing the rule). Compare 
Montacute v. Maxwell, 1 P. Wms. 618, 
620, 24 Reprint 541 (where the court 


said: “In cases of fraud, equity 
should relieve, even against the 
words of the statute; but 


where there is no fraud, only relying 
upon the honour, word or promise of 
the defendant, the statute making 
those promises void, equity will not 
interfere;’”’ and the statute of frauds 
was held to be a good defense to an 
action for the specific performance 
of an agreement made in considera- 
tion of marriage, where the promisor 
procured the promisee to go through 
the marriage ceremony without the 
prior execution of a written agree- 
ment on the ground that the writings 
were not ready, and that on his way 
home he would carry out the agree- 
ment). 


63. See supra § 195. 


64. Nowack v. Berger, 133 Mo, 24, 
34 SW 489, 54 AmSR 663, 31 LRA 810. 
And see cases infra notes 65, 66. 


Specific performance of oral con- 
tract partly performed in general see 
supra § 170. 


65. Dugan v. Gittings, 3 Gill (M4ad.) 
138, 157, 43 AmD 306; Hart v. Hart, 
3S. CGC. Eq. 5925 -Ungley v. Ungley, 5 
Ch. D. 887; Sharman y. Sharman, 67 
eet RED. yINs Sus Some 


66. White v. Ingram, 110 Mo. 474, 
19 SW 827; Surcome v. Pinniger, 3 
DelGeM, &uGe oii aL dure 96, 22 7) 
J. Ch. 419, 52 EngCh 444, 43 Reprint 
224, 


[§ 197] (b) Payment®s—aa. In General. 
general rule in nearly or quite all jurisdictions that 
payment of any part or all of the consideration for 
an oral contract 1s not, standing alone, such part 
performance thereof, within the rule relating to 
the enforcement of oral 
formed,®® as to authorize the specific performance 
of the contract,’® except where, by statute, payment 


It-is 2 


contracts partly per- 


67. Henry v. Henry, 27 Oh. St. 121; 
Finch v. Finch, 10 Oh. St. 501. 


[a] Thus (1) where an intended 
wife orally agreed in consideration 
of the marriage to convey her lands 
to her husband, the acts of the hus- 
band in taking possession of the lands 
after the marriage and making val-) 
uable improvements thereon do not 
take the case out of the statute of 
frauds, being as well referable to his 
character as husband, and his tenancy 
by the curtesy, as to the contract. 
Henry v.) Henry; 27 OhSty 1210 3629 
Where, under an oral antenuptial 
agreement, the intended wife was to 
be permitted during coverture to en- 
joy and dispose of her personal es- 
tate as if sole, in return for which 
she agreed not to claim any distribu- 
tive share of her husband’s property 
in case she survived him, the facts 
that the marriage afterward took 
place, and that during coverture the 
wife gave parts of her personal prop- 
erty to children of a former marriage 
without objection from her husband, 
do not show such part performance 
as to take the case out of the stat- 
ute of frauds or justify the specific 
performance of the agreement, since, 
on the marriage, the husband as a 
matter of law became owner of the 
wife’s personalty, and any gifts which 
he permitted her to make were in ef- 
fect his gifts, permitted to be made 
by her as a matter of grace and favor, 
and not referable solely to the con- 
tract. Minch v. Finch, 10 Oh. St.-50d2 


Referability of acts of part per- 
formance to contract in general see 
supra §§ 190-192, 


68. Payment of purchase money 
for land as creating resulting trust 
see Trusts [39 Cye 147]. 


69. Specific performance of oral 
contract partly performed in general 
see supra § 170. 


70. U. S.—Townsend v. Vander- 
werker, 160 U. S. 171, 16 SCt 258, 40 
L. ed. 383; Purcell v. Miner, 4 Wall. 
513, 18 L. ed. 435; Franklin v. Matoa 
Gold Min. Co., 158 Fed. 941, 86 CCA 


145. 16 LRANS 381. 14 AnnCas 302; 
Duff v. Hopkins, 33 Fed. 599; Small v. 
Northern Pac.- R. Co., 20 Fed.- 753; 


[app dism 134 U. S. 514, 10 SCt 614, 
33 L. ed. 1006]. 


Ala.—Robinson v. Driver, 
169, 31 S 495. 


Ark.—Bonner v. Kimball-Lacy 
Lumber Co., 114 Ark. 42, 169 SW 242; 
Underhill “‘v. Allen, 18 Ark. 466; 
Keatts v. Rector, 1 Ark. 391. 


132 Ala. 
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Cal. Woerner v. Woerner, 171 Cal. 
298, 152 P 919; Cooley v. Miller, 156 
Cal. 510, 105 P 981; Harper v. Gold- 
schmidt, 156 Cal. 245, 104 P 451; Ful- 
ton v. Jansen, 99 Cal. 587, 34 P 331; 
Forrester v. Flores, 64 Cal. 24, 28 P 
107; Forbes v. Los Angeles, 101 Cal. 
A. 781, 282 P 528; Trout v. Ogilvie, 41 
Cal. A. 167, 182 P 333; Hines v. Cope- 
landee 28) CalAw 36, 236 FPiai2 saa ssec 
Sampson v. Draeger, 88 Cal. A. 105, 
262 P 781 (applying the rule). 


7 oN 


Conn.—Lester v. Kinne, 37 Conn. 9; 
Kimberly v. Fox, 27 Conn. 307. 


D. C.—Townsend v. Vanderwerker, 
20 D GC. 197 [rev on other grounds 160 
U. S. 171, 16 SCt 258, 40 L. ed. 383]. 


Fla.—Neal v. Gregory, 19 Fla. 356; 
Price v. Price, 17 Fla. 605. 


J1l.— Weir v. Weir, 287 Ill. 495, 122 
NE 868; Gladville v. McDole, 247 Ill. 
34, 93 NE 86; Rogan v. Arnold, 233 JU. 
19, S40 IN. 58 \ [aff 135) My Ass 281]; 
Temple v. Johnson, 71 Ill. 13; Hawk- 
ins v. Hunt, 14 Ill. 42, 56 AmD 487. 
See Kohlbrecher v. Guettermann, 329 
Tll. 246, 160 NE 142 (holding that the 
statute of frauds is available as a 
defense notwithstanding payment and 
acceptance of a part of the considera- 
tion). 

Ind.—Puterbaugh v. Puterbaugh, 
131 Ind. 288, 30 NE 519, 15 LRA 341; 
Green v. Groves, 109 Ind. 519, 10 NE 
401; Suman v. Springate, 67 Ind. 115; 
Carlisle v..Brennan, 67 Ind. 12; Gos- 
sard v. Ferguson, 54 Ind. 519; Cuppy 
Votixon 29 dnd b22° 8 Stationd iv. 
Bartholomew, 2 Ind. 153; Johnston v. 
Glancy, 4 Blackf. 94, 28 AmD 45. See 
Gossard v. Ferguson, 54 Ind. 519 (ap- 
parently applying the rule). 


Kan.—Baldridge v. Centgraf, 
Kanis 240; 108) Pi 83, ShuiicituGyel; 
Guthrie v. Anderson, 47 Kan. 383, 28 
P 164 [aff 49 Kan. 416, 30 P 459]; 
Goddard v. Donaha, 42 Kan. 754, 22 P 
708; Nay v. Mograin, 24 Kan. 75. 


Me.—Douglass v. Snow, 77 Me. 91. 


82 


Md.—Washington Brewery Co. v. 
Carry, 24 A 151. 
Mass.—Barnes v. Boston, etce., R. 


Co., 130 Mass. 388; Glass v. Hulbert, 
102 Mass. 24, 3 AmR 418. 


Mich.—Pearson v. Gardner, 202 
Mich. 360, 168 NW 485, LRA1918F 
384; Grindling v. Rehyl, 149 Mich. 
641, 113 NW 290, 15 LRANS 466; 
Peckham y. Balch, 49 Mich. 179, 13 
NW 506. 

Minn.—Whitman v. Dittman, 154 
Minn. 346, 191 NW 821; Townsend v. 
Fenton, 32 Minn. 482, 21 NW 726, 30 


Minn. 528, 16 NW 421; Lanz v. Mc- 
Laughlin, 14 Minn. 72. 
Miss.—Hood v. Bowman, Freem. 


290. 


Mo.—Parke v. Leewright, 20 Mo. 85; 
Bean v. Valle, 2 Mo. 126. : 


Mont.—Boulder Valley Ditch Min., 
ete., Co. v. Farnham, 12 Mont. 1, 29 
P 277; Ducie v. Ford, 8 Mont. 233, 240, 
Loy Pelle att W38= Us iS. 58% 11 Sct 
417, 34 L. ed. 1091]. 


Nebr.—Baker v. Wiswell, 17 Nebr. 
5Zy 22 eNW? ils Poland sy. O'Connor, 
1 Nebr. 50, 983 AmD 327. 


N. H.—Brown v. Drew, 67 N. H. 569, 
42 A 177; Peters v. Dickinson, 67 N. 
H. 389, 32 A 154; Kidder vy. Barr, 35 
ING Ee 235s) Hamev. (Goodrich, 339iN- 
is bs oye . 


N. J.—Titus v. Taylor, (Ch.) 65 A 
1003; Cooper v. Colson, 66 N. J. Eq. 
828, 58 A 337, 105 AmSR 660; Ship- 
man v. Shipman, 65 N. J. Eq. 556, 56 
A 694; Cochrane v. McEntee, (Ch.) 
51 A 279; Bernheimer v. Verdon, 63 N. 
J. Eq. 312, 49 A 732; Lippincott v. 
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Bridgewater, 55 N. J. Eq. 208, 36 A 
672; Nibert v. Baghurst, 47 N. J. Eq. 
201, 20 A 252; Brown v. Brown, 33 N. 
J. Eq. 650; Campbell v. Campbell, 11 
N. J.. Hq. 2683. Cole v. Potts, 10 N. J 
Eq. 67. See Boulanger v. Churchill, 
86 N. J. Eq. 96, 97 A 947 (dictum). 


N. Y.—McKinley v. Hessen, 202 N. 
Y. 24, 95 NE 32; Russell v. Briggs, 
165 N. Y. 500, 59 NE 303, 53 LRA 556, 
Cooley- v.. luobdell, 153° N. ¥. 7596, 147 
NE 783; Miller v. Ball, 64 N. Y. 286; 
Milholland v. Payne, 169 App. Div. 
712, 155 NYS 773 [aff 218 N. Y. 675, 
113 NE 1061]; Schoonmaker v: Bonny, 
43 Hun 634, 6 NYSt 122, 26 NY 
WklyDig 273 [mod on other grounds 
TO INO Y. 1652/3 NIE OG ee arene 
v. Child, 34 Barb. 186; Brune v. Vom 
Lehn, 112 Misc. 342, 183 NYS 360 [aff 
196 App. Div. 907, 187 NYS 928]; Wil- 
liamsburg City F. Ins. Co. v. Lichten- 
stein, 98 Misc. 342, 164 NYS 345 [aff 
176) App, Div. 910) 1620 NWS oon; 
Rosen v. Rose, 13 Mise. 565, 34 NYS 
46%, 2. NyAnnCas! 1947) yRhodes sy. 
Rhodes, 3 Sandf. Ch. 279. 


N. D.—Fried v. Lonski, 
1023, 188 NW 582. 


Oh.—Shahan v. Swan, 48 Oh. St. 25, 
26 NE 222, 29 AmSR 517; Pollard v. 
Kinner, 6 Oh. 528; Sites v. Keller, 6 
Oh. 483; Arter v. Ulery, 17 OhNPNS 
449. 


Okl.—Boese v. Childress, 83 Okl. 60, 
200 P 997; Halsell v. Renfrow, 14 Okl. 
674, 78 P 118 [aff 202 U. S> 287,26 SCt 
610, 50 L. ed. 1032]. See Johnston v. 
Baldock, 83 Okl. 285, -201 P 654 
(dictum). 


Or.—Tonseth vy. Larsen, 69 Or. 387, 
138 P1080. See Roadman v. Harding, 
sere 122, 126 P 993 (recognizing the 
rule). 


Pa.—Miller v. Specht, 11 Pa. 449; 
Sage v. McGuire, 4 Watts & S. 228; 
In re Allen, 1 Watts & S. 3838; Parker 
v. Wells, 6 Whart. 153; McKee v. 
Phillips, 9 Watts 85; Beeker v. Pat- 
ten, @ Pa. Dist: 24, 10 Pa. %€o. 6438: 
Donnelly’s Est., 15 Pa. Co. 11; New- 
kumet v. Kraft, 10 Phila. 127. 


S. C.—Boozer v. Teague, 27S. C. 348, 
37S) bob) (Smith v. Smith,” £8 Sic: 
Eq. £30; Hatcher v. Hatcher, 16 S. 
C. Eq. 311; Anderson v. Chick, 8 S. C. 
Hgy sass seal lives alls WeSC ae qe 29: 


S. D.—Heran v. Elmore, 37 S. D. 223, 
157 NW 820. 


on La ee eee v. Sharp, 2 Overt. 


Tex.—Clegg v. Brannan, 111 Tex. 
367, 234 SW 1076 [aff (Civ. A.) 190 
SW 812]; Hooks v. Bridgewater, 111 
Dex plo 2 e229) Siva lalta altmeA ake eo Gi 
Bradley v. Owsley, 74 Tex. 69, 11 SW 
1052, 19 SW 340; Sullivan v. O’Neal, 
66 Tex. 433, 1 SW 185; Ward v. Stuart, 
62 Tex. 333; Jones v. Carver, 59 Tex. 
22350 -WlOCEOs Vin. J GRESyaeo) EDex.nniG4s5 
Neatherly v. Ripley, 21 Tex: 434; 
Dugan v. Colville, 8 Tex. 126; Garner 
v. Stubblefield, 5 Tex. 552; McCarty 
v. May, (Civ. A.) 74 SW 804; Wright 
v. Bearrow, 13 Tex. Civ. A. 146, 35 
SW 190; Munk v. Weidner, 9 Tex. Civ. 
A. 491, 29 SW 409. 


Utah.—Maxfield v. West, 6 Utah 
327, 23 P 754 [aff 6 Utah 379, 24 P 98], 


Vt Stark van Wilder 36m Viteminoe 
Meach av.) Stones1 (Ds -Chipm. 182,06 
AmD 719. 


Va.—Palmetto F. Ins. Co. v. Fans- 
ler, 143 Va. 884, 129 SE 727, 729 [cit 
Cyc]; Jackson y. Cutright, 5 Munf. 
(19 Va.) 308. ‘ 

Wash.—Trimble_ vy. 
Wash. 677, 165 P 1051. 


W. Va.—Moore v. Moore, 87 W. Va. 
9,104 SE 266; Biern v. Ray, 49 W. Va. 


48 N. D. 


Donahey, 96 


For later cases, developments and changes in the law see Annotations, 
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129, 38 SE 530; Miller v. Lorentz, 39 
W. Va. 160, 19 SE 391; Gatlagher v. 
Gallagher, 31 W. Va. 9, 5 SE 297. 


Wis.—Scheuer v. Cochem, 126 Wis. 
209, 105 NW 573, 4 LRANS 427; Horn 


v. Ludington, 32 Wis. 73; Starin v. 
Newcomb, 13 Wis. 519; Brandeis v. 
Neustadtl, 13 Wis. 142; Smith v. 


Finch, 8 Wis. 245; Blanchard v. Mc- 


Dougal, 6 Wis. 167, 70 AmD 458. See 
Starin v. Newcomb, 13 Wis. 519 
(dictum). 


Eng.—Hughes v. Morris, 2 De G. M. 
& G. 349, 51 EngCh 2738, 42 Reprint 
907; Clinan v. Cooke, 1 Sch. & Lef. 
22, 9 Rev. Rep, 3; Frame v. Dawson, 
14 Ves. Jr. 386, 9 Rev. Rep. 304, 33 
Reprint 569. 


BED S.—Harding v. Starr, 21 N. S. 
15 


Ont.—Thomson v. Playfair, 25 Ont. 
L. 365, 3 OntWN 1539, 20 OntWR 867, 
2 DomLR. 37 [aff 26 Ont. LL. 624, 22 
OntWR 866, 6 DomLR 263]; Hoef- 
fler v. Irwin, 8 Ont. L. 740, 4 OntWR 
172, 2 OntwR 714. 


But see Alderman vy. Chester, 34 Ga. 
152 (holding that the act of the chil- 
dren of a decedent in turning over to 
the widow all the property of the es- 
tate, under her agreement to devise 
the whole thereof to them at her death, 
constituted a sufficient performance 
of the agreement). 


[a]. Payment in chattels (1) of the 
consideration for an oral agreement 
is not sufficient part performance as 
to authorize the specific enforcement 
of the contract. Neal v. Gregory, 19 
Fla. 356. See to same effect Woerner 
ve. Woerner, 171 -Cals'298,9152) P1919) 
(2) _ Delivery of chattels as payment 
see infra § 200. (3) Conveyance or 
delivery of property as sufficient part 
performance of contract of exchange 
see infra § 232. ; 


{[b] Payment of large or small 
portion of consideration immaterial. 
—(1) In some of the earlier cases 
it was held that the payment of all or 
a substantial portion of the consid- 
eration was such performance as to 
take an oral contract out.of the stat- 
ute of frauds and render it enforce- 
able (Child v. Comber, 3 Swanst. 482,, 
36 Reprint 934. See McMurtrie v. 
Bennette, Harr. (Mich.) 124 [dictum]; 
Fannin v. McMullen, 2 AbbPrNS (N. 
Y.) 224 [holding that partial payment 
would not take the case out of the. 
statute, but that payment of the en- 
tire consideration would render it 
specifically enforceable]; Main v. 
Melbourn, 4 Ves. Jr. 720, 31 Reprint 
302 [dictum]. Compare Lacon vy. 
Mertins, 3 Atk. 1, 4, 26 Reprint 803 
[where it was said: “Paying of money 
has been always held in this court 
as a part performance’]; Owen vy. 
Davies, 1 Ves. 82, 27 Reprint 905 
[where specific performance of an 
oral contract for the sale of land was 
decreed where part of the purchase 
money had been paid, the amount not 
appearing]), (2) but that specific per- 
formance was not rendered proper by 
the payment merely of earnest money 
(Pengall v. Ross, 2 Eq. Cas. Abr. 46, 
22 Reprint 40; Seagood v. Meale, Prec. 
Ch. 560, 24 Reprint 251) (3) or other 
small portion of the consideration 
(McMurtrie v. Bennette, Harr. (Mich.) 
124; Main v. Melbourn, 4 Ves. Jr. 720, 
31s Reprinik size oCe weuim a leading 
case, however, it was held that the 
payment of all or a large portion of 
the consideration will not take a con- 
tract out of the statute any more than 
payment of a smaller portion, or per- 
mit its specific performance, and that 
no distinction ought to be drawn be- 
tween the two cases (Clinan v. Cooke, 
1 Sch. & Lef. 22); (5) and this view 
seems now to be held in all the ju- 


Same title and section number, 


§§ 197-198] 


takes oral contracts out of the operation of the 
statute of frauds"! or is expressly declared to be 
sufficient part performance,’? and except that, in 
Delaware, part payment is held to be such part per- 
formance as to authorize the specific enforcement 
of a contract where the payment is admitted in the 
payee’s pleadings’*® or proved against him in writ- 
ing.‘* While in a few cases specific performance 
of oral contracts for the conveyance of land has 
been granted on the supposed ground of preventing 
fraud where the full purchase price has been paid,?® 
it would seem that such decisions confuse the doe- 
trine of part performance with that of resulting 
trust.”® 


Reasons for rule. Despite the almost universal 
recognition of the rule that payment alone is not 
sufficient part performance, the authorities are not 
agreed as to the basis upon which it rests.77 Thus 
by some courts it has been founded upon the view 
that payment is not an unequivocal act, or referable 
solely to the contract.7* A reason more commonly 
given is that where the only act in pursuance of the 
contract is payment the remedy at law is adequate, 


since it restores the promisee to the exact position’ 


he occupied before the payment, and nonperform- 


risdictions in which the insufficiency 74. 
of payment as part performance is 
recognized at all (see cases supra this | 878. 


note)./ 75. 
Payment accompanied by other acts 


SPECIFIC PERFORMANCE 


Townsend v. Houston, 
Matthes v. Wier, 10 Del. Ch. 68, 84 A 


Chastain v. Smith, 30 Ga. 96; 
Kincaid v. Kincaid, 


[58 C.J.] 1001 


ance by the promisor accordingly does not work a 
fraud;*° from which view it has sometimes been 
lteld to follow that payment is sufficient to authorize 
specific performance where, under the circumstances 
of the particular case, it cannot be recovered by 
the payer.*° A third but less satisfactory reason, 
as to contracts affecting lands, was advanced in an 
early and leading case, that the statute of frauds, 
in the clause respecting the sale of goods, has ex- 
pressly provided that payment of the price, or a 
part thereof, shall render the contract binding, but 
contains no such provision in the clause concerning 
the sale of lands.*! 


[§ 198] bb. Effect of Nonrecoverability of Pay- 
ment Made. The application of the general rule that 
payment of part or all of the consideration of an 
oral contract is not such part performance thereof 
as to justify its specific enforcement®? is ordinarily 
not affected by the fact that the party to whom it 
was made is insolvent, so that it could not be re- 
covered from him.*? In a few cases, however, on 
rather doubtful grounds, payment has been treated 
as sufficient part performance in such circumstanc- 
es.°4 Similarly, it has been held that where the 
circumstances of the case are such that there is 


569. See to same effect Clinan vy. 
Cooke, 1 Sch. & Lef. 22. 


Existence and adequacy of remedy 
at law as affecting right to specific 
performance in general see supra §§ 


supra, 


85 Hun 141, 32 


see infra § 199. INDS 9276 fant, 157 ING eee, oS NE 71 02 
1126]; Korminsky v. Korminsky, 2 ae 
71. See statutory provisions. Mise 13821 NYS611; Fannin v. Mc- | 80: Bect of nonrecoverability of 
, faa 3 payment made see infra § 198. 
[a] Im Iowa, under a statute pro-| Mullen, 2 AbbPrNS (N. Y.) 224; John- ; 
viding that the clause of the statute | S0n v. Portwood, 89 Tex. 235, 34 SW pets Renee Neots Sch. & mee 
phere ees 596, 787. 2, tev. Rep. 3. ee Fannin v. Mc- 
of frauds prohibiting the admission of Mallen, 2 *AbbPoNS 9 (Niley) weed 


oral evidence for the creation or trans- 
fer of any interest in lands shall not 
apply ‘“‘where the purchase money, or 
any portion thereof, has been received 
by the vendor’’, an oral contract fora 
conveyance of land may be specifically 
enforced where part or all of the pur- 
chase price has been paid. Yule v. 
Fell, 123 Iowa 662, 99 NW 559; Har- 
lan v. Harlan, 102 Iowa 701, 72 NW 
286; Mitchell v. Colby, 95 Iowa 202, 
63 NW 769; Query v. Liston, 92 lowa 
288, 60 NW 524; Stem v. Nysonger, 69 
Iowa 512, 29 NW 433; Throckmorton 
v. Davidson, 68 Iowa 643, 27 NW 794; 
Franklin v. Tuckerman, 68 Iowa 572, 
27 NW 759; Nau v. Jackman, 58 Iowa 
359, 12 NW 312; Hotchkiss v. Cox, 
47 Iowa 655; Sykes v. Bates, 26 Iowa 
521. 


72. See statutory provisions. 


[a] In Georgia (1) under a stat- 
ute in terms so providing, full pay- 
ment alone, accepted by the vendor in 
an oral contract as to land, if clearly 
proved to have been made with refer- 
ence to such contract, is sufficient part 
performance thereof to justify a de- 
cree of specific performance. Rawlins 
v. Shropshire, 45 Ga. 182. (2) But 
part payment, or any payment less 
than full payment, is not in itself suf- 
ficient. Hall v. Edwards, 140 Ga. 765, 
79 SE 852; Grant v. Derrick, 134 Ga. 
644, 68 SE 422. (3) In an early case 
full payment of the purchase price 
was held, without referring to any 
statute, to be such part performance 
as to authorize specific performance 
of an oral contract to convey land. 
Freeman v. Cooper, 14 Ga. 238. But 
see Black v. Black, 15 Ga. 445 (con- 
trary dictum). 

73. Townsend v. Houston, 1 Del. 
532,27 AmD 732 [aff 1 Del. Ch. 416, 12 
AmD 109]. 


Payment or advancement of money 
as part performance of agreement to 
give mortgage see infra § 231. 


76. See cases supra note 75. 


Resulting trusts in general 
Trusts [39 Cyc 104]. 


see 


77. See cases infra notes 78-81. 

78. Clegg v. Brannan, 111 Tex. 367, 
234 SW 1076 [aff (Civ. A.) 190 Sw 
Sa2ie Miller vv.) orentz, 39. We. Var 


160, 19 SE 391; Maddison v. Alderson, 
8 App. Cas. 467, 479. 


Referability of act to contract see 
supra §§ 190-192. 

79. U.S.—Purcell v. Miner, 4 Wall. 
SUS, le mMueds 43.0. 


Ark.—Bonner y. Kimball-Lacy Lum- 
ber Co., 114 Ark. 42, 169 SW 242. 


Cal.—Woerner v. Woerner, 171 Cal. 
298, 152-P 919; Trout *v. Ogilvie, 41 
Cal. A. 167, 182 P 333. 


Tll.— Weir v. Weir, 287 Ill. 495, 122 
NE 868; Gladville v. McDole, 247 Ill. 
34, 93 NE 86. 

Kan.—Baldridge v. Centgraf, 82 
ike, PHO, DUOERISM Say iy [icy OAZzelle 


N. Y.—Rhodes v. Rhodes, 3 Sandf. 
Cire 2209" 


Pa.—McKee vy. Phillips, 9 Watts 85. 


S. D.—Heran v. Elmore, 37S. D. 223, 
157 NW 820. 

Mex —Clege jv. Brannan, 111 )Tex 
367, 234 SW 1076 [aff (Civ. A.) 190 SW 
812]. See Johnson vy. Portwood, 89 
Tex. 235, 34 SW 596, 787 (apparently 
founded upon this view). 


W. Va.—Miller y. Lorentz, 39 W. 
Va. 160,19 SE 391. 
Eng.—Frame vy. Dawson, 14 Ves. 


Jr. 386, 9 Rev. Rep. 304, 33 Reprint 


(recognizing the rule). 


82. Payment as part performance 
in general see supra § 197. 


83. Townsend v. Fenton, 32 Minn. 
482, 21 NW 726; Bradley v. Owsley, 
74 Tex. 69, 11 SW 1052, 19°SW 340% 
Miller v. Lorentz, 39 W. Va. 160, 19 
SE 391. See McKee y. Phillips, 9 
Watts (Pa.) 85 (dictum). 


“The vendee could easily have 
guarded against such a contingency 
[as the vendor’s insolvency] by not 
paying the consideration until he had 
first obtained some written evidence 
of the contract. Having by the verbal 
agreement acquired no interest in the 
land. itself, his attitude and rights are 
not materially different from that of 
any other creditor who may be unable 
to collect his debt on account of the 
insolvency of the debtor.” Bradley v. 
Owsley, supra. 


[a] Fact that insolvency existed 
at time of making agreement (1) so 
that, presumably, the promisee would 
not have paid the consideration except 
in reliance on the promise, has been 
held to be immaterial. Townsend v. 
Fenton, 32 Minn. 482, 21 NW 726. (2) 
Where, however, the insolvency was 
the factor by which the making of 
the agreement was induced, it has 
been held that the payment is such 
part performance as to authorize 
specific enforcement of the contract. 
Johnson v. Portwood, 89 Tex. 235, 34 
SW 596, 787. 


84.° Chastain v. Smith, 307Ga,.96 
(holding it proper to grant specific 
performance of an oral agreement for 
the conveyance of lands where the 
purchaser had paid the consideration 
and the vendor was insolvent, on the 
ground that in such case a refusal to 
compel performance would be per- 
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no right to recover the payment,*® or where action 
therefor is barred by a statute of limitations,*® spe- 
cific performance of the contract may be granted. 


[§ 199] cc. Payment with Other Acts. While an 
oral contract is ordinarily not sufficiently performed 
to authorize its specific enforcement by the mere 
payment of the consideration,** such payment in 
conjunction with an assumption of possession of 
property forming the subject matter of the contract 
may, as is hereinafter shown, constitute sufficient 


part performance.*® 


[§ 200] dd. Form, Medium, and Sufficiency of 
Payment.*® Payment of the consideration of an oral 
contract, in order to be sufficient; 
in connection with other acts, to authorize the spe- 
cific performance of the contract, need not be made 


SPECIFIC PERFORMANCE 


either alone or 


in money,?® but, subject to the provisions of the 


contract or to acceptance by the payee,®! the deliv- 
ery of chattels,°? or the conveyance of land to the 


mitting the statute of frauds to be 
used as an instrument of fraud); 
Fannin v. McMullen, 2 AbbPrNS (N. 
Y.) 224 (holding that full payment en- 
titled the purchaser of land to specific 
performance of a contract to convey 
it to him when the vendors were in- 
solvent and irresponsible; but it ap- 
pears that the case was properly one 
of a resulting trust). Compare John- 
son v. Portwood, 89 Tex. 235, 34 SW 
596, 787 (holding that where the ven- 
dee under a real estate contract was 
insolvent, and by oral agreement be- 
tween him, the vendor, anda third 
person, the latter advanced the bal- 
ance due on the purchase price upon 
the condition that the vendor should 
convey to him a sufficient part of the 
land to secure him for the loan, the 
payment by such third person of the 
balance of the purchase price was 
such part performance as to entitle 
him to the specific enforcement of the 
agreement to convey the land as se- 
curity, since the insolvency of the 
vendee, which was known to the ven- 
dor at the time the agreement was 
made, would leave him without rem- 
edy for the recovery of his money 
and the refusal of the vendor to per- 
form would operate as a fraud upon 
the third person). 


85. See cases infra this note. 
Compare Borden v. Curtis, 46 N. J. 
Eq. 468, 19 A 127 (holding that where 
several tenants in common, inciuding 
plaintiff and defendant, orally agreed 
to partition the common property, and 
as one of the terms of the agreement 
defendant undertook to procure the 
Surrender of a lease executed by the 
common ancestor to which the par- 
cel allotted to plaintiff was subject, 
the execution by plaintiff with his co- 
tenants of mutual conveyances or re- 
leases to effectuate the partition was 
sufficient part performance to author- 
ize the specific enforcement of de- 
fendant’s agreement to procure the 
surrender of the lease, since defendant 
received the consideration for the 
agreement, to-wit, the ownership in 
severalty of the tract allotted to him, 
and plaintiff could not be restored to 
his original position). 


[a] TIllustration.—Where plaintiff 
purchased land from a third person 
and had it conveyed to defendant, who 
verbally agreed to give plaintiff a life 
lease thereof, it was held that he was 
entitled to have specific performance 
of such agreement, since he could not 
recover the money from the payee, 
and, in view of the statute of frauds, 


In General. 


could maintain no action at law for 
damages against défendant. Kincaid 
v. Kincaid, $5 Hun 141, 32 NYS 476 
[afl 157 No Yactl5,253 NEVTI26) see 
McKinley v. Hessen, 202 N. Y. 24, 95 
NE 32 (dictum, to same effect). 


86. Cooper v. Monroe, 77 Hun 1, 
28 NYS 222. See Jorgenson v. Jor- 
genson, 81 Minn. 428, 84 NW 221 (dic- 
tum). 


Limitation of actions in general see 
Statutes of Limitations 37 C. J, p 666. 


87. See supra § 197. 


88. Payment accompanied or fol- 
lowed by possession of property as 
part performance see infra § 202. 


89. In general see Payment §§ 15- 
66. 


90. See cases infra notes 92-98. 


Payment as part performance in 
general see supra § 197. 


91. Payment in medium other than 
Howat in general see Payment §§ 39- 


92. Powell v. Higley, 90 Ala. 103, 
ge 440; Castleman v. Sherry, 42 Tex. 


93. Hege v. Thorsgaard, 98 Wis. 
ETS: INOW DCs 


Part performance of agreements to 
exchange see infra § 232. 


94. Harder v. Harder, 2 Sandf. Ch. 
(On ey Gea here 


95. Harlan v. Harlan, 102 Iowa 701, 
72 NW 286; Bowman v. Wolford, 80 
Va. 213. See Miller v. Roberts, 140 
eae 282 P 1104 (recognizing the 
rule). 


Rendition of personal services as 
part performance see infra §§ 221-225. 


96. Miller v. Roberts, 140 Okl. 271, 
282 P 1104. 


97. Yule v. Fell, 123 Iowa 662, 99 
NW 559 (surrender of possession of 
property by lessee); Bigelow v. 
Bigelow, 95 Me. 17, 49 A 49 (ven- 
dee’s giving up his employment and 
moving onto the land); Shepherd 
Vo (Bevinjee 0 (Gill 320m [ireve aen metic 
Ch. 244] (relinquishing share in fa- 
ther’s estate); Moale v. Buchanan, 11 
Gill & J. (Md.) 314 (granting indulg- 
ence by creditors); Schoonmaker vy. 
Bonnie, 43 Hun 634, 6 NYSt 122, 26 
NYWklyDig 273 [mod on_ other 
grounds 119 N. Y. 565, 28 NW 1106] 
(assumption of payment of mortgage 
which was being foreclosed). 


[§§ 198-201 


payee®? or to a third person,®* or the rendition of 
personal services,®® or the making of valuable im- 
provements on property,®® or, in general, it would 
seem, any such change of position at the request of 
the promisor and on the strength of the promise 
as constitutes a legal consideration,®’ may be a suf- 
ficient payment, 
Similarly, a check for the amount of the considera- 
tion or part of it is a sufficient payment of such 
amount where it is accepted and held by the payee, 
and would be cashed if presented to the bank upon 
which it is drawn.?® 
however, is not sufficient, nor is a deposit of mon- 
ey with a third person, to be paid over upon per- 
formance by the promisor,? but the consideration 
must be actually delivered or paid over to the party 
entitled thereto. 


[§ 201] (c) Taking and Holding Possession—aa. 
It is the rule in England* and also in 


provided it is intended as such.** 


A mere tender of payment, 


98. Hart v. McClellan, 41 Ala. 251. 


[a] hus drinks of liquor fur- 
nished by the promisee at the conclu- 
sion of an oral agreement cannot be 
deemed to be part payment of the con- 
sideration thereof, although their 
value is shown, where they were in- 
tended not aS payment but as a 
“treat”. Hart v. McClellan, 41 Ala. 
Zone 


Payment as affected by intention of 
parties in general see Payment § 1 
text and notes 16-21. 


99. Penney v. Lyle, 205 Ala. 476; 
88 S 580. 


Check as payment in general see 
Payment §§ 50-53. 


1.- Wisconsin, €t¢.,. RB. Co... Vv. Me= 
Kenna, 139 Mich, 43) 102° NW, 28i- 
Ann Berta Lodge No. 42, I. O. O. F. 
v. Leverton, 42 Tex. 18. 


2. Hagen v. Anderson, 317 Ill. 173, 
147 NE 791; Query v. Liston, 92 Iowa 
288, 60 NW 524. 


3. Auter v. Miller, 18 Iowa 405. 


4 Cole v. Pilkington, L. R. 19 A 
174; Lacon v. Mertins, 3 Atk. 1 ae 
Reprint 803, Dick. 664, 21 Reprint 430, 
1 Ves. 312, 27 Reprint 1051; Savage 
v. Carroll, 1 Ball & B. 451; Pain v. 
Coombs, 1 De G. & J. 34, 58 EngCh 
26, 44 Reprint 634; Wilson v. West 
Hartlepool R. Co., 2 De G J. & S. 
475, 67 EngCh 3871, 46 Reprint 459; 
Stewart v. Denton, Fonbl. 187; Neale 
v. Neale, 1 Keen 672, 15 EngCh 672, 
48 Reprint 466; Reddin v. Jarman, 16 
L. T. Rep. N. S. 449; Miller v. Fin- 
lay, 5 L. T. Rep. N. S. 510; Butcher v. 
Stapely, 1 Vern. Ch. 363, 23 Reprint 
524; Buckmaster v. Harrop, 13 Ves. 
Jr. 456, 33 Reprint 365; Boardman v. 


Mostyn, 6 Ves. Jr. 467, 31 i 
en 3 Reprint 
[a] Reasons for rule—(1) “The 


acknowledged possession of a strang- 
er in the land of another is not ex- 
plicable except on the supposition of 
an agreement, and has therefore con- 
stantly been received as evidence of 
an antecedent contract, and as suffi- 
cient to authorize an inquiry into the 
terms.’? Morphett v. Jones, 1 Swanst. 
172, 181, 36 Reprint 344, 1 Wils. Ch. 
100, 37 Reprint 45. (2) Since evi-_ 
dence of the contract is permissible 
and necessary to shield the purchaser 
from liability as a trespasser, that 
evidence, being before the court for 
Such a purpose, may, it has been held 
be used to establish the contract for 
the purpose of its enforcement, with- 


For later cases, developments and changes in the law see Annotations, same title and section humber, 


§ 201] 


Canada® it is the rule that the act of the promisee, 
under an oral contract for the conveyance or devise 
of real estate or an interest therein, in taking or as- 
suming and holding possession of the property to 
which the contract relates is in itself such part per- 
formance of the contract as to authorize the specific 
performance thereof, under the rule relating to the 
enforcement of oral contracts partly performed.* In 
the United States, while there are dicta in a number 
of cases, in which other and additional acts of part 


out doing violence to the statute. Ex 
p. Storer, 23 F. Cas. No. 13,490, 2 Ware 
298; Clinan v. Cooke, 1 Sch. & Lef. 22. 
See Purcell v. Coleman, 6 D. C. 59 [aff 
ZONAL (OW. SS.) 518y SS te eas ashi: 
In re Allen, 1 Watts & S. (Pa.) 383 
(both recognizing the reason stated 
as being the foundation of the Eng- 
lish rule). (3) This reason is criti- 
eized in a number of American cases, 
on the ground that, since the parol 
contract operates as a license to enter, 
and thus shields the vendee from lia- 
bility as a trespasser, no fraud or 
hardship is wrought upon him by a 
refusal of specific performance. Pur- 
cell v. Coleman, 6 D. C. 59 [aff 4 Wall. 
(U. S.) 513, 18 L. ed. 435]; Glass v. 
Hulbert, 102 Mass. 24, 3 AmR 418; In 
re Allen, 1 Watts & S. (Pa.) 383: 
Ann Berta Lodge No. 42 I. O. O. F. 
v. Leverton, 42 Tex. 18. (4) Anoth- 
er reason which has been given for 
the rule is that the act of taking pos- 
session frequently, or generally, ef- 
fects a change of condition on the 
part of the vendee, such that evic- 
tion would produce conditions of loss 
and damage, the computation of 
which by a pecuniary standard would 
be largely matter of conjecture. 
Lamb v. Hinman, 46 Mich. 112, 6 NW 
675, 8 NW 709. See Cherry v. Whal- 
en, 25 App. (D. C.) 537 (dictum, that 
possession is regarded as_ sufficient 
ground for equitable relief because 
ordinarily it works a material change 
in the promisee’s plans for the fu- 
ture). 


5. Carr v. Canadian Northern R. 
Co., 17 Man. 178, 6 WestLR 720; King 


Tp. v. Beamish, 36 Ont. L. 325, 10 
OntWN 50; Mclaughlin v. Mayhew, 
6, Ont. i 174,-2-Ontw R590; Crane ws 


Rapple, 22 Ont. 519; Magee v. Kane, 


9 Ont. 475; Harris v. Harris, 16 Ont 
WN 216. 
6. Specific performance of oral 


contracts partly performed in general 
see supra § 170. 

7. Ala.—Heflin v. Milton, 69 Ala. 
854; Danforth v. Laney, 28 Ala. 274. 


Ark.—Pledger v. Garrison, 42 Ark. 
246; McNeill v. Jones, 21 Ark. 277, 
Keatts v. Rector, 1 Ark. 391. See 
Ashcraft v. Tucker, 136 Ark. 447, 206 
Sw 896 (where it was said that pos- 
session alone is sufficient, but held 
that possession had not in fact been 
taken pursuant to the contract). 

Cal.—Calanchini v. Branstetter, 84 
Gal. 249; 24 P 149. 

Conn.—Andrew v. Babcock, 63 Conn. 
109, 26 A 715; Green vy. Finin, 35 Conn. 
178; Baton v. Whitaker, 18 Conn. 22:2, 
44 AmD 586. 

Del.—Pleasanton v. 
Del. Ch. 124. 

D. C.—Cherry v. Whalen, 25 App. 
53-1: 

Ind.—Coe v. Johnson, 93 Ind. 418; 
Johnston v. Glancy, 4 Blackf. 94, 28 
AmD 45. 

Mich.—Weed v. Terry, 2 Dougl. 344, 
45 AmD 257 [aff Walk. 501]. 

Mo.—Young v. Montgomery, 28 Mo. 
604. 
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N. H.—Kidder v. Barr, 35 N. H. 235. 


N. J.—Brown v. Pinniger, 81 N. J. 
Eq. 229, 86 A 541. 


eee v. Turner, 23 OhNPNS 


Or.—Stalker v. Stalker, 78 Or. 291, 
153 P 52; Sprague v. Jessup, 48 Or. 
211, 83 P 145, 84 P 802, 4 LRANS 410. 


Pa.—Reed v. Reed, 12 Pa. 117; In 
re Allen, 1 Watts & S. 388. 


S. C.—Coney v. Timmons, 16 S. C. 


378. 


Pipe aC eres v. Ripley, 21 Tex. 


Wash.-—Jomsland 
Wash. 487, 81 P 1094. 


W. Va.—Steenrod vy. Wheeling, ete., 
ECO. a aie Vel Wictesle 


See Muir v. Chandler, 16 N. D. 551, 
113 NW 10388 (where the court as- 
sumed for the purposes of the case, 
but expressly refrained from deciding, 
that possession alone is sufficient). 


8 U. S.—Conway v. Sherron, 6 F. 


Cass Nowe, 14%," 2 Cranch Ce Cr 80k & 
Dp. es 23 F. Cas. No. 13,490, 2 Ware 


v. Wallace, 39 


Ala.—McLure v. Tennille, 89 Ala. 
B72, 8 Si 60. 

Ark.—Pindall v. Trevor, 30 Ark. 
249; Blakeney v. Ferguson, 8 Ark. 
2. 

Conn.—Bradley v. Loveday, 98 


Conn ssl, NOs ANAL: 
Md.—Morris v. Harris, 9 Gil) 19. 


N. J.—Wharton v. Stoutenburgh, 
oo. Nu Je Ed: 266 fafi 39° N. Je bg. 299 1 


N. Y.—Lowry v. Tew, 3 Barb. Ch. 


£07. 


Pa.—Moss v. Culver, 64 Pa. 414, 3 
AmR 601; Pugh v. Good, 3 Watts & 
S. 56, 37 AmD 534. 


Va.—Parrill v. McKinley, 9 
(50 Va.) 1, 58 AmD 212. 


Wis.—Hopfensperger v. Bruehl, 174 
Wis. 426, 188 NW 171. 


“As a criterion, no objection can 
be made to it [possession alone] 
which may not as plausibly be made 
to possession with payment of pur- 
chase money or expenditure in im- 
provements superadded. Though the 
possession be shown to have been giv- 
en in reference to some existing con- 
tract, it is true that the terms of the 
bargain must still be proved by parol; 
and hence the fears of perjury which 
were entertained by the framers of 
the statute. But would not the same 
necessity for parol proof of terms, 
and the same danger of perjury exist, 
if the purchase money were paid or 
improvements were made? If loss of 
possession may be compensated, so 
may expenditure, the difference being 
only in the degree; and it’is conceded 
on all hands that it is proper to go 
beyond compensation wherever a 
rescission of the contract would be a 
fraud.” Pugh v. Good, 3 Watts & S. 
(Pa.)/ 56, 68, 37 AmD 534, 


[a] In Iowa, under a statute pro- 


Gratt. 


[58 C.J.] 1003) 


performance appear, to the effect that possession 
alone is sufficient,” in only a comparatively few in- 
stances has it actually been so held,’ and there is 
authority in many jurisdictions for the contrary view 
that, except where otherwise provided by statute,? a 
mere taking of possession, unaccompanied by other 
acts of part performance,!® is not sufficient to author- 
1ze or permit the specific enforcement of an oral con- 
tract,‘ but that there must in addition be payment 


viding that the paragraph of the stat- 
ute of frauds declaring incompetent 
any evidence of a contract for the 
creation or transfer of any interest in 
lands, unless it be in writing and 
signed by the party to be charged, 
shall not apply where the vendee, with 
the actual or implied consent of the 
vendor, has taken and held possession 
of the premises under and by virtue of 
the contract, possession alone is suf- 
ficient to authorize specific perform- 
ance of such a contract. Agne vy: 
Seitsinger, 85 Iowa 305, 52 NW 228; 


Sweeney v. O’Hora, 43 Iowa 34; An- 
derson v. Simpson, 21 Iowa 399; Ma- 
hana v. Blunt, 20 Iowa 142; Baldwin 


v. Thompson, 15 Iowa 504. 


Possession alone as part perform- 
ance of parol partition see infra § 230. 


9. See statutory provisions. 


Under statute in Iowa see supra 
note 8. 


10. Possession in connection with 
other acts see infra §§ 202, 223. 


11. Cal—HBHshleman v. Henrietta 
Vineyard Co.}7102- Cail. 199) 36) P 5719) 


D. C.—Purcell v. Coleman, 6 D. C. 
iar ar 4 Walls CO. S!) rbd), ae areas 


Ida.—Howes v. Barmon, 11 Ida. 64, 
81 P 48, 114 AmSR 255, 69 LRA 568. 


Ill.—Weir v. Weir, 287 Ill. 495, 122 


NE 868; Wright v. Raftree, 181 I11]. 
464, 54 NE 998; Holmes v. Holmes, 44 
Ill. 168. See Gladville v. McDole, 247 


Tll. 34, 93 NE 86 (dictum). 
Ind.—Ash v. Daggy, 6 Ind. 259. 


Kan.—Baldridge v. Centgraf, 
Kan. 240, 108 P 83. 


Me.—Bennett v. Dyer, 89 Me. 17, 35 
A 1004. 


Mass.—Burns v. Daggett, 141 Mass. 
368, 6 NE 727; Glass v. Hulbert, 102 
Mass. 24, 3 AmR 418. 


Mich.—Pearsgon v. Gardner, 202 
Mich. 360, 168 NW 485, LRA1918F 
384° SWiseonsin, etc., RR. Co. cv." vie= 
Kenna, 139 Mich. 438, 102 NW 281. 


N. Y.—Miller v. Ball, 64 N. Y. 286. 


82 


Okl.—Flechs y. Richie, 91 Okl. 95, 
216 P 644. 

Or.—Pulse v. Hamer, 8 Or. 251. 

Pa.—Workman v. Guthric, 29 Pa. 


495, 72 AmD 654; Poorman v. Kil- 
gore, 26 Pa. 365, 67 AmD 524; Dougan 
v. Blocher, 24 Pa. 28; Moore v. Small, 


19 Pa. 461; Woods v. Farmare, 10 
Watts 195; Galbreath v. Galbreath, 5 
Watts 146. 


Tex:—Clege vi Brannan, 11> Tex. 
367, 234 SW 1076 [aff (Civ. A.) 190 
SW 812]; Hooks v. Bridgewater, 111 
Mex 122, 229 Siw “das lb Arie Ro hon. 
Cobb v. Johnson, 101 Tex. 440, 108 SW 
811 [rev (Civ. A.) 105 SW 847]; Ann 
Berta Lodge No. 42 I. O. O. F. v. Lev- 
erton, 42 Tex. 18. 


Va.—Henley v. Cottrell Real Est., 
€tci, Co... LOL BVian 40) 43) SEO, 


And see cases infra notes i2, 13. 
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or part payment of the consideration,’? or some 


other act of part performance.® 


[§ 202] bb. Possession in Connection with Pay- 
While, as has elsewhere 
been shown, it is a general rule in many or most 
jurisdictions that neither payment of the consid- 
eration of an oral contract for the conveyance, gift, 
or devise of real estate or an interest therein,?® 
nor a taking or assumption of possession of the 


ment or Improvements.'* 


12. Holmes v. Holmes, 44 Ill. 168; 
Marshall, ete., Bank v. Schuerbrock, 
195 Wis. 203, 217 NW 416. 


[a] In Alabama, under a statute 
making void every agreement not in 
writing for the sale of lands, tene- 
ments, or hereditaments, or any In- 
terest therein, unless the purchase 
money or a portion thereof be paid 
“and” the purchaser be put _ in pos- 
session of the land by the seller, both 
possession and payment are requisite 
in order that specific performance 
may be enforced. Sherman v. Sher- 
man, 190 Ala. 446, 67 S 255; City 
Loan, etc., Co. v. Poole, 149 Ala. 164, 
43 S 13; Thompson v. New South 
Coal Co., 135 Ala. 630, 34 S 31, 93 
AmSR 49, 62 LRA 551. 

Possession and payment as part 
performance in general see infra § 
202. 

13. Bell v. Anderson, 292 Ill. 605, 
127 NE 87; Dougan v. Blocher, 24 Pa. 
28; Griggsby v. Osborn, 82 Va. 371. 

Possession in connection with other 
acts as part performance: 

Making improvements see infra § 202. 
Rendition of services see infra § 223. 

14. Possession with rendition of 
services and improvements see infra 
§ 223. 


15. See supra §§ 197-200. 
16. See supra § 201. 
17. Specific performance of oral 


contracts partly performed in gen- 
eral see supra § 170. 


18. U. S.—Townsend v. Vander- 
werker, 160 U. S. 171, 16 SCt 258, 40 
L. ed. 383; Brown v. Sutton, 129 U. 
S. 238, 9 SCt 273, 32 L. ed. 664; Bige- 
low v. Armes, 108 U. S. 10, 1 SCt 83, 
27 L. ed. 631. 


Ala.—Emond v. Robison, 213 Ala. 
150, 104 S 3238; Penney v. Lyle, 205 
Ala. 476, 88 S 580; Penney v. Norton, 
WO Alas 690; (Si. (S666) Bentley save 
Barnes, 162 Ala. 524, 50 S 361; Rovel- 
sky v. Scheuer, 114 Ala. 419, 21 S 
785; Trammell v. Craddock, 100 Ala. 
266, 13 S 911; Louisville, etc., R. Co. 
v. Philyaw, 94 Ala. 463, 10 S 83; Mc- 
Lure v. Tennille, 89 Ala. 572, 8 S 60; 
Shakespeare v. Iba, Tet Al Ss Ls 
Brewer v. Brewer, 19 Ala. 481. 


Ark.—Davis v. Martin Stave Co., 
113 Ark. 325, 168 SW 553; Arkadel- 
phia Lumber Co. v. Thornton, 83 Ark. 
403, 104 SW 169; Webb v. Marlar, 83 
Ark. 340, 104 SW 144; Cross v. Johns- 
ton, 76 Ark. 363, 88 SW 945; Coop- 
er v. Newton, 68 Ark. 150, 56 SW 
867; Kellums vy. Richardson, 21 Ark 
137. 


Cal.— Clark v. Clark, 49 Cal. 586; 
McCarger v. Rood, 47 Cal. 138. 
Colo.—Jutten v. Deeble, 88 Colo. 


DOM cone oO. 


Conn.—LEaton v. Whitaker, 18 Conn, 
222,44 AmD 586. 


Del.—Pleasanton v. 
Del. Ch. 124. 
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property,!® is, standing alone, a sufficient part per- 
formanee of the contract by the vendee, lessee, or 


donee thereof, within the rule authorizing the spe- 


D. C.—Cherry v. “Whalen, 25 App. 
537; Whitney v. Hay, 15 App. 164 [aff 
U3i WU Skit 2h SCipbs (esto meds 
758]. Compare Manning v. American 
Security, etc., Co., 50 App. 194, 269 
Fed. 710 (recognizing the rule that 
specific performance inay be granted 
where the vendee under an oral con- 
tract for the sale of land has gone 
into possession and made payments 
in accordance with the terms of the 
contract, but holding that where a 
vendee took possession and made only 
small payments in a desultory way 
from time to time, instead of the 
periodic instalments which he had 
agreed to pay, there was no such part 
performance as to justify the specific 
enforcement of the contract). 


Fla.—Pedrick v. Vidal, 95 Fla. 952, 
116 S857; Clark v. Gardner, 91 Fia:. 
1059, 109 S 192; Demps v. Hogan, 57 
Fla. 60, 48 S 998. 


Ga.—Morgan v. Battle, 95 Ga. 663, 

SE 689; Blalock v. Waggoner, 82 
Ga. 122, 8 SE 48; Simpson v. Fox, 69 
Ga. 753. Compare Black v. Black, 15 
Ga. 445 (holding that payment of the 
consideration and taking possession 
of the property is sufficient perform- 
ance of a contract for the conveyance 
of land intended for occupancy, but 
that where land is purchased as a 
speculation only, the act of taking 
possession of it is not a part perform- 
ance of any term of the contract and 
so cannot, in connection with payment 
cf the purchase money, authorize the 
enforcement of the contract). 


I11.—Wilke v. Miller, 171 Ill. 556, 49 


NE 484; Fleming v. Carter, 87 Ill. 
565; Rutherford v. Sargent, 71 Ill. 
339; Deniston v. Hoagland, 67 Ill. 


265; Fitzsimmons v. Allen, 39 Ill. 440; 
Ramsey v. Liston, 25 Ill..114; Shirley 
v. Spencer, 9 Ill. 588; Thornton v. 
Vaughan, 3 Ill. 218. 


Ind.—Denlar v. Hile, 128 Ind. 68, 24 
NE 170; Robinson v. Thrailkill, 110 
Ind. 117, 10 NE 647; Mauck v. Melton, 
64 Ind. 414; Watson v. Mahan, 20 
Ind. 223; Tibbs v. Barker, 1 Blackf. 
58; Timmonds v. Taylor, 48 Ind. A. 
531, 96 NE 331. 

Iowa.—Caldwell v. Drummond, 96 
NW 1122; Renwick v. Bancroft, 56 
Iowa 527, 9 NW 367; Chamberlin v. 
Robertson, 31 Iowa 408; Collins v. 
Vandever, 1 Iowa 573. 


Me.—Green v. Jones, 76 Me. 563. 


Md.—Schluderberg v. Dietz, 156 
Md. 547, 144 A 774; Caplan v. Buck- 
ner, 123 Md. 590, 91 A 481; Moale v. 
Buchanan, 11 Gill & J. 314; Drury v. 
Conner, 6 Harr. & J. 288. 


Short, 142 Mich. 
501, 105 NW 1115; Sigler v. Sigler, 
108 Mich. 591, 66 NW 489; Bomier 
v. Caldwell, 8 Mich. 463 [aff Harr. 67]. 


ee v. Little, 17 Minn. 

Mo.—Simmons y. Headlee, 94 Mo. 
482, 7 SW 20; Walker v. Owen, 79 Mo. 
563; Adair v. Adair, 78 Mo. 630; 
Tatum v. Brooker, 51 Mo. 148; Young 
v. Montgomery, 28 Mo. 604; Dicker- 


Mich.—Ayres v. 


‘son v. Chrisman, 


cifie enforcement of oral contracts partly per- 
formed,!7 yet it is held in nearly all jurisdictions 
that the taking and holding of possession under and 
in reliance upon an oral contract and, in addition, 
the payment of some part or all of the considera- 
tion are, conjointly, such part performance as to 
permit the contract to be specifically enforced.** 


| 
28 Mo. 134. But 
see Parke v. Leewright, 20 Mo, 85 
(apparently regarding possession and 
part payment as insufficient acts of 
part performance). 


Mont.—Southmayd v. Southmayd, 4 
Mont, 100395" P 318. 

Nebr.—Morrison v. Gosnell, 76 
Nebr. 539, 107 NW 753; Lipp v. Hunt, 


25 Nebr. 91, 41 NW 148; Haines v. 
Spanogle, 17 Nebr. 637, 24 NW 211; 
Hanlon v. Wilson, 10 Nebr. 138, 4 


NW 1031. 


N. J.—Brown v. Pinniger, 81 N. J. 
Eq. 229, 86 A 541; Collins v. Leary, 
Te IN. Jee Bags 529, 21 eA 6 Sr moe 
(Eq.) 74 A 42]; Krah v. Wassmer, 75 
N. J: iq. £09, 71 “Ac404% Pati 73 aN ese 
Eq. 305, 81 A 1133]; Starrett v. Boyn- 
ton, 73 N. J. Eq. 669, 70 A 183; Win- 
field v. Bowen, 65 N. J. Eq. 636, 56 
A 728; Cramer v. Mooney, 59 N. J. 
Eq. 164, 44 A 625; Coggswell, etc., Co. 
v. Coggswell, (Ch.) 40 A 213; Borden 
v. Curtis; 46 N. J. Eq. 468,19 A. 1273 
Ashmore v. Evans, 11 N. J. Eq. 151. 


N. Y.—Dunckel v. Dunckel, 141 N. 
Y. 427, 36 NE 405 [aff 65 Hun 622, 
21 NYS 474 (aff 56 Hun 25, 8 NYS 
888)]; Miller v. Ball, 64 N. Y. 286; 
Quinn v. Quinn, 69 App. Div. 598, 75 
NYS 83; Agan v. Barry, 66 App. Div. 
L101, 72) NYS! 667° faff 175 Ne Y= bene 
67 NE 1080]; Pawling v. Pawling, 
86 Hun 502, 33 NYS 780 [aff 150 N. 
Y. 574, 44 NE 1127]; Biden v. James, 
42 Hun 654, 3 NYSt 734 [aff 111 N. Y. 
680, 19 NB 284]; Wendell v. Stone, 
39 Hun 382; Merithew v. Andrews, 
44 Barb. 200; Traphagen v. Trap- 
hagen, 40 Barb. 537; Astor v. L’Amor- 
eux, 6 N. Y. Super. 524 [rev on other 
grounds 8 N. Y | oA 071) i Harrisiiy: 
Knickerbacker, 5° Wend. 538 [rev 1 
Paige 209]; Smith vy. Underdunck, 1 
Sandf. Ch. 579. 


Oh.—Grant v. Ramsey, 7 Oh. St. 
15%) sO’ Maratve O7nHaras 16 sOhe ein 
Ct. 367; 9, Oh. Cirs Deeis293. 


Okl.—Miller v. Roberts, 140 Ok1. 
271, 282 P 1104; Perryman v. Wood- 
wards .37 Ok]. 792, | 1133) (Pi 244 See 
Johnston v. Baldock, 843 Okl. 285, 201 
P 654; Halsell v. Renfrew, 14 Okl. 
674, 718° P 1185-2 AnnCas® 286% fatt 202 
WU. S.-287, 26 SCt 610,750 T.vedhi 1032 
6 AnnCas 189] (dicta). 


Or.—Sprague v. Jessup, 48 Or. 211, 
83 P 145, 84 P 802, 4 LRANS 410. 


S. C.—Peay v. Seigler, 48 S. C. 496, 
26 SE 885, 59 AmSR 731; i 
Klugh, 40S (Cln134; E. 680; 
Watts! ve Witt, 39S) Cle onGa tye Sb) 
822; Sweatman v. Edmunds, 28 S. C. 
58, 5 SE 165; Humbert v. Brisbane, 
25 S. C. 506; Roberts v. Smith, 21 
S. C. 455; Smith v. Smith, 18 S. G, Eq. 
reste Massey v. MclIlwain, 11 S. C. Ea. 


S. D.—Wayne v. Butterfield, 50 S. D. 
463, 210 NW 663; Markus v. Poulson, 
37 S. D. 328, 158 NW 406. 


Vt.—Holmes v. Caden, 57 Vt. lL els 
Griffith v. Abbott, 56 Vt. 356; Stark 
He wee 36 Vt. 752; Pike vy. Morey, 


For later cases, developments and changes in the law see Annotations, same title and section number 
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Similarly, it is ordinarily held that the taking and 
holding of possession of property under a contract 
and the making of valuable improvements thereon 


Va.—Hamilton v. Newbold, 154 Va. 
345, 153 SE 681; Kinchloe v. Bounds, 
Ce Via. Ws, S6.5h) 110: Kranklin: v- 
Salem Bldg. Assoc., 25 SE 97; Reyn- 
olds v. Necessary, 88 Va. 125, 13 SE 
348; Neel v. Neel, 80 Va. 584; Wilde 
WerkHox, DeRand: (22 Vay 1652 


W. Va.—Bryson v. McShane, 48 W. 
Va. 126, 35 SE 848, 49 LRA 527; Mid- 
‘dleton v. Selby, 19 W. Va. 167. 


Wis.—Keilly v. Severson, 149 Wis. 
251, 185 NW 875; Kipp v. Laun, 146 
“Wis: 591, 131 NW 418: Scheuer: v. 
‘Cochem, 126 Wis. 209, 105 NW 578, 
4 LRANS 427; Hege v. Thorsgaard, 
Powis Lily ToeNIW 6) Banta ve batt 
95 Wis. 95, 69 NW 297, 37 LRA 848; 
Frede v. Pflugradt, 85 Wis. 119, 55 
NW 159; Littlefield v. Littlefield, 51 
Wish 25.) (NVI Uvos “Blanchard Vv; 
McDougal, 6 Wis. 167, 70 AmD 458. 


Eng.—Millard v. Harvey, 34 Beav. 
237, 55 Reprint 626. 


N: B.—Moses v. French, 43 N. B. 1. 


Oni.—MecIntyre v. Stockdale, 27 
Ont. L. 460, 4 OntWN 482, 22 OntWR 
586. 


But see Parker v. Page, 270 Mass. 
167, 169 NE 915, 917 (holding that the 
taking of possession and the making 
of ‘a comparatively small partial 
payment” did not constitute sufficient 
part performance). 


[a] In Pennsylvania (1) under 
the-act of April 28, 1899 (PB. L. 157), 
empowering the court to decree the 
specific performance of a parol con- 
tract for the conveyance of real es- 
tate which has been so far executed 
by possession, by improvements, or 
by partial payments of the purchase 
money that it would be against equity 
to rescind the same, a contract ex- 
ecuted by taking possession and by 
making partial payment of the con- 


sideration may be _ specifically en- 
forced. In re Fay, 213 Pa. 428, 62 
A 991. (2) Prior to the enactment 


of the statute, however, it was held 
that possession must have been tak- 
en and valuable improvements which 
were not compensable in damages 
made unless the whole of the consid- 
eration had been paid, in which case 
the making of improvements was not 
required. Graft v. Loucks, 138 Pa. 
453, 21 A 203; Jamison v. Dimock, 95 
(3) Necessity that improve- 
ments be not compensable in damages 
see infra § 220. 


[b] Necessity that payment be 
contemporaneous with assumption of 
possession.—(1) It is not essential 
that a payment of the consideration 
or part of it shall be contemporaneous 
with the assumption of possession of 
the property. Penney v. Norton, 202 
Ala. 690, 81 S 666; Sherman v. Sher- 
CS 20 DE oat 


man, 190 Ala. 446, 

Loan, etc., Co. v. Poole, 149 Ala. 164, 
ApS 2 Wouisvalles ete RR. Cox w. 
Philyaw, 94 Ala. 468, 10 S 83. (2) 


So a payment made either before or 
after possession has been taken is 
sufficient, in conjunction with such 
possession, to take the case out of 
the statute of frauds and authorize 
specific performance. City Loan, etc., 
Co. v. Poole, supra; Louisville, etc., 
R. Co. y. Philyaw, supra. 

Form, medium, and sufficiency of 
payment see supra § 200. 

19. U. S.—Townsend v. Vander- 
werker, 160 U. S. 171, 16 SCt 258, 40 


L. ed. 383: Ex p. Storer, 23 F. Cas. 
No. 13,490, 2 Ware 298. 


Ala.—Brock v. Cook, 3 Port. 464. 
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Ark.—Hunt v. Boyce, 176 Ark. 303, 
38 SW (2d) 342; Williams v. Neigh- 
bors, 107 Ark. 473, 155 SW 917; Moore 
v. Gordon, 44 Ark. 334; Morrison v. 
Peay, 21 Ark. 110. 


Cal.—Magee v. Magee, 174 Cal. 276, 
162 P 1023; Moulton v. Harris, 94 
Cal. 420, 29 P 706; Calanchini v. Bran- 
stetter, 84 Cal. 249, 24 P 149; Tohler 
Vv. Holsom, 1 Cal. 207.  Kinsell v- 
Thomas, 18 Cal. A. 688, 124 P 220. 

Colo.—Von Trotha v. Bamberger, 15 
Colo. 1, 24 P 888: Hunt v: Hayt, 10 
Colo. 278, 15 P 410. See Adcock v. 
ieber, 51 Colo. 373, ti7 2998) Cdic-= 
tum). 


D. C.—McCormick v. Hammersley, 


1 App. 313. See Manning v. American 
Security, ete; Co., 50 App. 194, 269 
Fed. 710 (dictum). 


Ga.—Vickers v. Robinson, 157 Ga. 
731, 122 SE 405; White v. Mitchell, 
Ga. 759; Steel v. Payne, 42 Ga. 


Ida.—Barton v. Dunlap, 8 Ida. 82, 
COME ES32. 


Ill—Mahannah vy. Mahannah, 292 
Ill, 133, 126 NE 573; Corbly v. Corbly, 
PAM MUU ES, dl, INA DOT aleDd ebay aie 
Harlan, 273 Ill. 155, 112 NE 452; Tel- 
fond! vz Chicazo, tes R. Co. 72 sniie 
boOs SOONERS? Chicazo, ete: Ce. 
v. Boyd, 118 Ill. 73, 7. NE 487; Doubet 
v. Doubet, 186 Ill. A. 316. See Weir 
v. Weir, 287 Ill. 495, 122 NE 868; 
Richardson v. Lander, 267 Ill. 181, 108 
NE 46; White v. White, 241 Ill. 551, 
89 NE 682 (all recognizing the rule). 


Ind.—Starkey v. Starkey, 136 Ind. 
349, 36 NE 287; Weaver v. Shipley, 
227 Ind. 626, 27 N# 146; Drum v: 
Stevens, 94 Ind. 181; Armstrong v. 
Fearnaw, 67 Ind. 429; Fall v. Hazel- 
rigg, 45 Ind. 576, 15 AmR 278; More- 


land v. Lemasters, 4 Blackf. 383. 
Iowa.—McCoy v. Hughes, 1 Greene 
70. 


Kan.—Greiner v. Greiner, 131 Kan. 
760, 293 P 759; Burnell v. Bradbury, 
67 Kan. 762, 74 P 279; Bard v.-Elston, 
ol, Kan.) 274, 1 BP 5655 Holcombe. 
Dowell, 15 Kan. 378. See Baldridge 
v. Centgraf, 82 Kan. 240, 108 P 83 
(dictum). 


Me.—Pulsifer v. Waterman, 73 Me. 
Doo. 

Md.—Read Drug, etc., Co. v. Nat- 
tans, 129 Md. 67, 98 A 158. 


Mich.—Felt v. Felt, 155 Mich. 237, 
118 NW 953; Weed v. Terry, 2 Doug]. 
844, 45 AmD 257 [aff Walk. 501]; 
Shearer v. Gibson, 123 Mich. 467, 82 
NW 206. 


Minn.—Seigne v. Warren Auto Co., 
147 Minn. 142, 179 NW 648; Mournin 
v. Trainor, 63 Minn. 230, 65 NW +444; 
Evans v. Miller, 38 Minn. 245, 36 NW 
640. 


Mo.—Hays v. Kansas City, ete., R. 
Co., 108 Mo. 544,18 SW 1115. 


Mont.—Hogan v. Thrasher, 72 Mont. 


Swi PIR MeO Gre | Kulak | [iealie COA Woulle 
Wright v. Brooks, 47 Mont. 99, 130 
P 968; Finlen v. Heinze, 32 Mont. 


354, 80 P 918. 


N. J.—National Newark, etc., Bank- 
ing Co. v. Work, 108 N.—J. Eq. 76, 
154 A 11; Danenhauer v. Danenhauer, 
105 N. J. Hq. 449, 148 A 390 [aff 107 
N. J. Ha. 597, 158A 906]. 


N. Y.—McFadden v. Allen, 134 N. 
Y. 489, 32 NE 21, 19 LRA 446; Doty 
v. Rensselaer County Mut. F. Ins. Co., 
eS) App Dives 20.0 110) NeYiSs dd ee vles= 
siah Home for Children v. Rogers, 
161 App. Div. 366, 146 NYS 711 [aff 
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are acts which, taken together, constitute sufficient 
part performance.?® 


however, ‘it is requisite that all three elements, of 


In at least one jurisdiction, 


212 N. Y. 315, 106 NE 59]; Veeder 
v. Horstmann, 85 App. Div. 154, 83 NY 
S 99; Luessen v. Morich; 72 App. Div. 
443, 76 NYS 663; Van Epps v. Clock, 
53 Hun 638, 3 Silv. Sup. 500, 7 NYS 
21; Lawrence v. Saratoga Lake R. 
Co., 36 Hun 467; Williston v. Willis- 
ton, 41 Barb. 635; Brune v. Vom Lehn, 
112 Misc. 342, 183 NYS 360 [aff 196 
App. Div. 907, 187 NYS 928]; Schir- 
mer v. Rehill, 57 Mise. 439, 109 NYS 
745; Parkhurst v. Van Cortland, 14 
Solos Wy ee UNiga a> ee 


Oh.—Kelley v. Stanbery, 13 Oh. 408. 


Okl.—Miller v. Roberts, 140 Okl. 
2th, 292, PP» Tl04; Reid) v9 Reid 15 
Okl. 58, 241 P 797; McMaster v. Goss, 
88 Okl. 115, 212 P 304. See Johnston 
v. Baldock, 83 Okl. 285, 201 P 654; 
Halsell v. Renfrew, 14 Okl. 674, 78 P 
118, 2 AnnCas 286 [aff 202 U. S. 287, 
20 SC 6105 50. eds 032". 6 AnnGas 
189] (dicta). -But see Miller v. Rob- 
erts, 140 Okl. 271, 282 P 1104, 1208 
(dictum, that “it appears that pay- 
ment of the purchase price and pos- 
session must also be accompanied by 
the making of permanent improve- 
ments’). 


Or.—Friberg v. Bjelland, 95 Or. 320, 
186 P1113; Goff v. Kelsey, 78 Or. 337, 
153 P) 103; Stalker v.. Stalker, \7ésOr. 
291, 153 P 52; Ready v. Schmith, 52 
Or. 196) 95 PP» 8172") Seer Skinner viv. 
Furnas, 82 Or. 414, 161 P 962 (recog- 
nizing the rule). 


Pa.—Piatt v. Seif, 207 Pa. 614, 57 
A 68; Schuey v. Schaeffer, 130 Pa. 
16, 18 A 544, 549; Eberly v. Lehman, 
100- Pa. 542+" Hart v, Carroll 35 vba. 
508; Cumberland Valley R. Co. v. Mc- 
Lanahan, 59 Pa. 23; McGibbeny v. 
Burmaster, 53 Pa. 332; Zimmerman 
v. Wengert, 31 Pa. 401; Young’s Est., 
2 Pa. Dist. 637. 


S. D.—Steensland v. Noel, 28 S. D. 
522,134 NW 207. 


Tex.—Morris v. Gaines, 82 Tex. 255, 
if SIN DBS, 


Vt.—Gove v. Armstrong, 88 Vt. 115, 
92 A 10. 


Va.—East v. Atkinson, 117 Va. 490, 
85 SE 468; Milton v. Kite, 114 Va. 
256, 76 SE 313; Neece v. Neece, 104 
Va. 343, 51 SE 739; Peery v. Elliott, 
101 Va. 709, 44 SE 919. 


Wash.—Slavin v. Ackman, 
Wash. 48, 204 P 816; Peterson v. 
Hicks, 43. Wash. 412, 86 P 634;: Mc- 
Kay v. Calderwood, 37 Wash. 194, 79 
P 629; Mudgett v. Clay, 5 Wash. 103, 
31 BP 424. 


W. Va.—Berry v. Berry, 83 W. Va. 
763, 99 SE 79; Oberman v. Red Rock 
Fuel Co., 83 W. Va. 531, 99 SEH 66. 


Wis.—Wall v. Minneapolis, etc., R. 
Co., 86 Wis. 48, 56 NW 367. 


Eng.—Toole v. Medlicott, 1 Ball & 
B. 401; Floyd v. Buckland, 2 Freem. 
268, 22 Reprint 1202; Norris v. Jack- 
son,.3 Giffard 396, 8 Jur. N. S. 930, 5 
L. T. Rep. N. S. 576, 10 Wkly. Rep. 
228, 66 Reprint 464; Reddin v. Jar- 
man, 16 L. T. Rep. N. S. 449; Savage 
v. Foster, 9 Mod. 35, 88 Reprint 299; 
Stockley v. Stockley, 1 Ves. & B. 23, 
12 Rev. Rep. 184, 35 Reprint 9; Greg- 
ory v. Mighell, 18 Ves. Jr. 328, 11 Rev. 
Rep. 207, 34 Reprint 341; Anonymous, 
5 Vin. Abr. 523, pl. 40. 


See Parker v. Page, 270 Mass. 167, 
169 NE 915 (dictum); Shuter v. Pat- 
ten, 51 Ont. L. 428, 67 DomLR 577 
(apparently applying the rule). 

Nature and sufficiency of improve- 
ments sep infra §§ 215-220. 
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possession, payment, and improvements, or, in heu 
of improvements, such facts as would make the 
transaction a fraud upon the promisee if it were 
not enforced, be shown to exist before specific per- 
A fortiori, where pos- 


formance may be granted.”° 


20. Hooks v. Bridgewater, 111 Tex. 
122, 229 SW 1114, 15 ALR 216; Brad- 
ley v. Owsley, (Tex.) 19 SW 340; 
Bradley v. Owsley, 74 Tex. 69, 11 SW 
1052; Mondragon v. Mondragon, (Tex. 
Civ. A.) 239 SW 650 [mod on other 
grounds 113 Tex. 404, 257 SW 215]; 
Wells v. Foreman, (Tex. Civ. A.) 199 


SW 1174. See Jones v. Carver, 59 
Tex. 293 (apparently applying the 
rule); Johnston vy. Johnston, (Tex. 


Civ. A.) 283 SW 1109 (recognizing the 
rule). But see Reynolds v. Johnston, 
13 Tex. 214 (where specific perform- 
ance was granted on proof of posses- 
sion and the making of improvements, 
although the consideration had not 
been paid); Anderson v. Anderson, 13 
Mex. Cina AlQ-527, 36. SW Sle (dictum, 
to same effeet). Compare Neatherly 
v. Ripley, 21 Tex. 434 (where specific 
performance was granted on a show- 
ing of possession, payment, and im- 
provements made; but the court said, 
obiter, that payment and possession 
are sufficient to authorize the enforce- 
ment of a contract). 


“Krom an early time it has been the 
rule of this court, steadily adhered to, 
that to relieve a parol sale of land 
from the operation of the statute of 
frauds, three things were necessary: 
1. Payment of the consideration, 
whether it be in money or services. 
2. Possession by the vendee. And 
38. The making by the vendee of valu- 
able and permanent improvements 
upon the Jand with the consent of the 
vendor; or, without such improve- 
ments, the presence of such facts as 
would make the transaction a fraud 
upon the purchaser if it were not en- 
forced. ... Hach of these three ele- 
ments is indispensable, and they must 
all exist.’”” Hooks v. Bridgewater, 111 
oe 122, 229 SW 1114, 1116, 15 ALR 


ai. WU. Si—Union. Pacs Ri VCo. vs 
MicAlpine, 129 U. S.2 305, 9 St 286, 
32 L. ed. 673 [aff 23 Fed. 168]; Hicks 
v. Fordham, 246 Fed. 236, 158 CCA 
396; People’s Pure Ice Co. vy. 
bull, 70 Fed. 166, 17 CCA 43. 


Ala.—Price v. Bell, 91 Ala. 180, 8 
S565; Byrd v. Odem, 9 Ala. 755; 
Cummings v. Gill, 6 Ala. 562. 


Ark.—Bishop v. Johnson, 148 Ark. 
655, 230 SW 272; Rugen v. Vaughan, 
142 Ark. 176, 218 SW 205; Mooney v. 
Rowland, 64 Ark. 19, 40 SW 259; 
area” v. Hinkle, 55 Ark. 583, 18 SW 


Cal.—Manning v. Franklin, 81 
205, 22 P-550; “Day, v. Cohn; 65 
508, 4 P 511; Hoffman v. Fett, 39 
109; Arguello v. Edinger, 10 Cal. 
Meridian Oil Co. v. Dunham, 5 
A. 367, 90 P 469. 


Conn.—Green v. Finin, 35 Conn. 
Downey v. Hotchkiss, 2 Day 225. 


Fla.—Pedrick v. Vidal, 95 Fla. 
116 S 857; Taylor v. Mathews, 53 
nue: 44 $ 146; Tate v. Jones, 16 


Ga.—Scott v. Newsom, 27 Ga. 125. 


Ill.— Baker v. Allison, 186 Ill. 613, 
58 NE 233; Hall v. Peoria, etc., R. 
Co., 143 Ill. 163, 32 NE 598; Smith 
Vee VOCum,, LHOy MiGs een Wihitsitt wz 
Pre-emption Presb. Church, 110 Ill. 
125; Gudgel v. Kitterman, 108 Ill. 50; 
McNamara v. Garrity, 106 Ill. 384; 
Smith v. West. 103 Ill. 332; McDowell 
v. Lucas, 97 Ill. 489; Laird v. Allen, 


rum- 


952, 
Fla. 
Fla. 
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82 Ill. 43; Northrop v. Boone, 66 Ill. 
368% De SWOLE. ve le nacinge4 cap eo sr 
Keys v. Test, 33 Ill. 316; Mason v. 
Bair, 33 Ill. 194; Blunt v. Tomlin, 27 
Ill. 98; Stevens v. Wheeler, 25 Ill. 
300. See Holmes y. Holmes, 44 Ill. 
168 (dictum). 


Ind.—Bastian vy. Crawford, 180 Ind. 
697, 103 NE 792; Puterbaugh v. Puter- 
baugh, 131 Ind. 288, 30 NE 519, 15 
LRA 341; Swales v. Jackson, 126 Ind. 
282, 26 NE 62; Cutsinger v. Ballard, 
125 Ind. 93, 17 NE 206s" Burns vy. Pox, 
113 Ind. 205, 14 NE 541; Armstrong 
v. Fearnaw, 67 Ind. 429; Winslow 
v. Winslow, 52 Ind. 8; Lafollett v. 
Kyle, 51 Ind. 446; Haddon v. Haddon, 
42 Ind. 378; Pearson v. East, 36 Ind. 
27; Watson vy. Mahan, 20 Ind. 223; 
Stater v. Hill, 10 Ind. 176; Atkinson 
v.. Jackson, 8 Inds 31; Underhill ~~, 
Williams, 7 Blackf. 125; Moreland v. 
Lemasters, 4 Blackf. 383. 


Iowa.—Wamsley v. Lincicum, 68 
Iowa 556, 27 NW 740; Collins v. 
Vandever, 1 Iowa 573. 

Kan.—Taylor v. Taylor, 79 Kan. 
161, 99 P 814; Everett v. Dilley, 39 
Kan. 73, 17 P 661; Gregg v. Hamilton, 
12 Kan. 3338; Edwards v. Fry, 9 Kan. 
417. i 

Me.—Bigelow v. Bigelow, 95 Me. 17, 


49 A 49; Goodwin v. Smith, 89 Me. 
506, 36 A 997; Woodbury v. Gardner, 
77 Me. 68. 


Md.—Shepherd v. Bevin, 9 Gill 32 
[rev 1 Md. Ch. 244]. 


Mass.—Mason v. Albert, 243 Mass. 
433, 137 NE 661; Low v. Low, 173 
Mass; 580, .54. NE 257; Potter v. 
Jacobs, 111 Mass. 32. 


Mich.—Jacobs v. Bucklin, 240 Mich. 
408, 215 NW 305; Fowler v. Isbell, 
202 Mich. 572, 168 NW 414; Beemer 
v. Hughes, 179 Mich. 110, 146 NW 198; 
Putnam vy. Tinkler, 83 Mich. 628, 47 
NW 687; Murphy v. Stever, 47 Mich. 
522, 11 NW 368; Burtch v. Hogge, 
Harr. 31. 


Minn.—Veum vy. Sheeran, 95 Minn. 
315, 104 NW 135; Jorgenson vy. Jorg- 
enson, 81 Minn. 428, 84 NW 221; Gill 
v. Newell, 13 Minn. 462. 


Mo.—Hobbs v. Hicks, 320 Mo. 954, 
8 SW (2d) 966; Johnson v. Hurley, 
115 Mo. 513, 22 SW 492; Price v. Hart, 
29 Mo. 171; Despain v. Carter, 21 Mo. 
331; Johnson v. McGruder, 15 Mo. 365. 


Mont.—Milwaukee Land Co. v. 
Ruesink, 50 Mont. 489, 148 P 396; 


| Stevens v. Trafton, 36 Mont. 520, 93 


P 810; Cobban v. Hecklen, 27 Mont. 
245, 70 P 805. 


Nev.—Dutertre v. Shallenberger, 21 
Nev. 50%) 34eP 7449" 


N. H.—Stillings v. Stillings, 67 N. 
H. 584, 42 A 271; Hunkins v. Hunkins, 
65 N. H. 95, 18 A 655; Kidder v. Barr, 
ie EAE oe 235; Newton v. Swazey, 8 


N. J.—Fee v. Sharkey, 59 N. J. Eq. 
284, 44 A 673 [aff 60 N. J. Eq. 446, 45 
A 1091}; Casler v. Thompson, 4 N. 
J. Eq. 59. 


N. Y¥.—Winchell v. Winchell, 100 N. 
Y. 159, 2 NE 897; Gibbs v. J. M. Hor- 
ton Iee Cream Co., 61 App. Div. 621, 
71 NYS 193; Jeremiah v. Pitcher, 26 
App. Div. 402, 49 NYS 788 [aff 163 


Ne  ) 5045 code Ne es ial Damernay: 
Wright, 23 Hun 29; Richmond vy. 
Foote, 3 Lans. 244; McCray v. Mc- 


[§ 202 


session is taken, part or all of the consideration is 
paid, and valuable improvements are made, such 
acts together are ordinarily sufficient part perform- 
ance, whether or not the conjunction of all is re- 
garded as essential.*+ 


Cray, 30 Barb. 633; Wetmore _ v. 
White, 2 Cai. Cas. 87, 2 AmD_ 323; 
Town v. Needham, 8 Paige 545, 24 
AmD 246; Harder v. Harder, 2 Sandf. 
Ch. 17; Winans v. La Grange, 3 City 
HallRec 155. 


. N. D.—Mitchell v. Knudtson Land 
Co., 19 N. D. 736, 124 NW 946. 


Oh.—Cooper v. Cooper, 8 OhS&CP 
35. 6 OHNP 99. 


Okl.—Miller v. Roberts, 140 Okl. 
271, 282-P 1104; Coghill vs Hill; 106 
Okl. 215, 233 P 726; Fulp v. Sill Mfg. 
Co., 101 OKI. 226,224 Pve94s) Boeserve 
Childress, 83 OKI: +60, -200. P1997; 
Fulkerson v. Mara, 68 Okl. 272, 
P 811; Sutherland v. Taintor, 17 Okl. 
427, 87 P 900. See Halsell v. Ren- 
frew, 14 Okl. 674, 78 P 118, 2 AnnCas 
286 [aff 202 U. S. 287, 26 SCt 610, 50 
L. ed. 1032, 6 AnnCas 189] (dictum). 


Or.—Zeuske v. Zeuske, 62 Or. 46, 
124 P 203; Cooper v. Thomason, 30 
Or. 161, 45 P 296; Wallace v. Scog- 
gins, 17 Or. 476, 18 Or. 502; 21 Pr 558, 
17 AmSR 749. 


Pa.—Piatt v. Seif, 207 Pa. 614, 57 
A. 68; Derr v. Ackerman, 182 Pa. 591, 
38 A 475; Sample v. Horlacher, 177 
Pa. 247, 35 A 615; Schuey v. Schaef- 
fer, 130 Pa. 16, 18 A 544, 549; Ander- 
son. v. Brinser, 129 Pa. 376, 11 A ‘809; 
18 A 520, 6 LRA 205; Miller v. Zufall, 
113 Pa. 317, 6-A-350;, Hart v. Carroll, 
85 Pa. 508; Milliken v. Dravo, 67 Pa. 
230; Reed v. Reed, 12 Pa. 117; Aurand 
v. Wilt, 9 Pa. 54; Smith v. Patton, 
1 Serge. & R. 80; Anderson v. Greater 
Aliquippa Land Co., 19 Pa. Dist. 571; 
Shellahamer v. Wade, 25 Pa. Co. 252. 


Ss. C.—Martin vila Boon, 116 S. C. 
97, 107 SE 320; Martin v. Patterson, 
278. C. 621, 2 SE 859; Mims v. Chand- 
ler, 21 S. C. 480. 


S. D.—Stewart v. Tomlinson, 21 S. 
D. 337, 112 NW 849. 


TNex-— Ward! iv. Etier, Ws oRexsesas 
251 SW 1028; Hickman v. Withers, 
83-Tex. 575, 19 SW 138; Castleman v. 
Sherry, 42 Tex. 59; Robinson v. Dav- 
enport, 40 Tex. 333; Schrimpf v. Set- 
tegast, 38 Tex. 96; Johnson v. Bow- 
den, 37 Tex. 621; Clayton v. Frazier, 
33 Tex. 91; Howe v. Rogers, 32 Tex. 
218; Cottrell v. Teagarden, 25 Tex. 
99; Neatherly v. Ripley, 21 Tex. 434; 
Ottenhouse v. Burleson, 11 Tex. 87; 
Dugan v. Colville, 8 Tex. 126; Johns- 
ton v. Johnson, (Civ. A.) 283 SW 
1109; West Side Oil Co. v. McDor- 
man, (Civ. A.) 244 SW 167; Babcock 
ve Dewis,) 52 Tex: Civ cAl 8 113 iisiws 
bods) Kuteman. vv.) Carroll, (Gives As) 
80 SV¥¥ 842. See Cox v. Bray, 28 Tex. 
247 (dictum). 


Utah.—Hogan v. Swayze, 65 Utah 
380, 237 P 1097, 1108 [quot Cyc]. 


Vt.—Griffith v. Abbott, 56 Vt. 356. 


Va.—Fishburne v. Furguson, 85 Va. 
321, 7 SE 361; Barrett v. Forney, 82 
Va. 269; Bowman vy. Wolford, 80 Va. 
ie ea Lester, 28 Gratt. (69 

a. 37; Rhea v. Jordan, 28 Gratt. 
(69 Va.) 678. 


Wash.—Jomsland v. Wallace, 39 
Wash. 487, 81 P 1094; McKay v. 
Calderwood, 37 Wash. 194, 79 P 629; 
tee Aas x puna ye 28 Wash. 329, 68 
3 : eck v. tanfield, 1 3 
101, 40 P 635. etter 


W. Va.—Poling v. Bennett, 103 
Va. 456, 137 SE 883: Moore v. Moa 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 203] cc. Nature of Possession Required—(aa) 
Referability to Contract?*—aaa. In General. In or- 
der to be sufficient, either alone or in connection 
with other acts, as part performance of an oral 
contract, within the rule authorizing the specifie 
enforcement of oral contracts partly performed,23 
a taking or assumption and holding of possession 
of property forming the subject matter of such a 
contract must, like every other act of part perform- 
ance,** be in pursuance of, and unequivocally or 
exclusively referable to, the contract,?® and, it has 
been said, must tend to show the existence not 
merely of some contract, but of the particular con- 
tract in suit;*® and so possession is insufficient as 
part performance where it is referable to any title 
or relation other than, or different from, that cre- 
ated by or resulting from the contract of which the 
Thus there is no part 


enforcement is sought.?7 


87 W. Va. 9, 104 SE 266; Preston v. 
West, 69 W. Va. 24,70 SE 8538; Ratliff 
v. Sommers, 55 W. Va. 30, 46 SE 712; 


Campbell v. Fetterman, 20 W. Va. 
398; Tracy v. Tracy, 14 W. Va. 243; 
Vickers. -v. Sisson, 10° W. Va. 12; 


Lowry v. Buffington, 6 W. Va. 249. 


_ Wis.—McWhinne v. Martin, 77 Wis. 
182, 46 NW 118; Ingles v. Patterson, 
36 Wis. 373; Fisher v. Moolick, 13 
Wis. 321; Janesville School Dist. No. 
3, etc. v. Macloon, 4 Wis. 79. 


B. C.—Chapman vy. Edwards, 16 B. 
C. 334 (per Macdonald, C. J. A.). 

Ont.—Wilson v. Cameron, 30 Ont. L. 
486, 5 OntWN 234, 25 OntWR 216, 5 
OntWN 787. 

22. Necessity of maintaining pos- 
session under and in right of contract 
see infra § 211. 

23. Specific performance of oral 
contracts partly performed in gen- 
eral see supra § 170. 

24. See supra § 190. 


25. U. S.—Purcell v. 
Wall. 513, 18 L. ed. 435. 


Ala.—Danforth v. Laney, 28 Ala. 
4, 


Coleman, 4 


2 

Ark.—Meigs v. Morris, 63 Ark. 100, 
37 SW 302; Moore v. Gordon, 44 Ark. 
334; McNeill v. Jones, 21 Ark. 277; 
Keatts v. Rector, 1 Ark. 391. 


Cal.—Fritz v. Mills, 12 Cal. A. 113, 
106 P 725. 


Conn.—Bradley v. Loveday, 98 
Monn. 1315, 119" Amii47. 
Ga.—vVickers v. Robinson, 157 Ga. 


731, 122 SE 405. 

Ill.—Ranson v. Ranson, 233 Ill. 369, 
84 NE 210; Wright v. Raftree, 181 Ill. 
464, 54 NE 998. 


Ind.—Waymire v. Waymire, 141 
Ind. 164, 40 NE 523; Judy v. Gilbert, 
77 Ind. 96, 40 AmR 289; Rucker v. 


Steelman, 73 Ind. 396; Neal v. Neal, 
49 Ind. 419; Moore v. Higbee, 45 Ind. 
487; Garrick.v. Garrick, 43 Ind. A. 
585, 87 NE 696, 88 NE 104; Barnett 
vy. Washington Glass Co., 12 Ind. A. 
631, 40 NE 1102. 

Iowa.—Wilmer v. Farris, 40 Iowa 
309; Carrolls v. Cox, 15 Iowa 455. 

Mda.—Worley v. Wailing, 1 Harr. & 
J 208. 

Mo.—Gibbs v. Whitwell, 164 Mo. 
387, 64 SW 110; Charpiot v. Siger- 
son, 25 Mo. 63. 

N. H.—Muir v. Bartlett, 73° N. H- 
313, 99 A 553; Abbott v. Baldwin, 61 
N. H. 583; Ham v. Goodrich, 33 N. H. 
32. 

N. J.—Turkington v. Zuber, 100 N. 
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or interest.*& 


J. Eq. 285, 134 A 840. 
N. Y.—Jervis v. Smith, Hoffm. 470. 


Okl.—Reid v. Reid, 115 Okl. 58, 
241 P 797; Cannon v. Unruh, 84 Okl. 
36, 202 P 182; Johnston v. Baldock, 
83 Okl. 285, 201 © 654: Boese v. 
Childress, 83 Okl. 60, -200 P 997; Col- 


lins v. lackey, 31 Okl. 776, 128 FP) 
has, 40 LRANS 883, AnnCas1913E 
(. 


Or.—Tonseth v. Larsen, 69 Or. 387, 
138 P 1080, 1082 [quot Cyc]. / 


Pa.—Sample v. Horlacher, 177 Pa. 
247, 35 A 615; Dougan v. Blocher, 24 
Pa. 28; Greenlee v. Greenlee, 22 Pa. 
A Sage v. MeGuire, 4 Watts & S. 


4406. 


S. C.—Anderson v. Chick, 8 S. C. 
Eq. 118. 


Va.—Pierce v. Catron, 
(64 Va.) 588. 


W. Va.—Moore v. Moore, 72 W. Va. 
260, 78 SE 99. 


Wis.—Marshall, etc., Bank v. 
Schuerbrock, 195 Wis. 203, 217 NW 
416; Scheuer v. Cochem, 126 Wis. 209, 
105 NW 573, 4 LRANS 427; Blanchard 
Leer aePoueal. Ce aWais. 6 70e Am 


ese a v. Norris, 5 Adta. I: 


Man.—Pearson v. O’Brien, 22 Man. 
175, 4 DomLR 413. See Douglas v. 
eae 24 Man. 420 (recognizing the 
rule). 


See Shepherd v. Niles, 14 Del. Ch. 
316, 125 A 669 (holding that, in order 
that an entry upon property or prem- 
ises by the promisee under an oral 
contract may constitute an assump- 
tion of possession thereof it must be 
done with the intention of taking pos- 
session, so that the procurement of 
keys to a house merely in order to 
inspect it is not a taking of or entry 
into possession); and cases infra 
notes 27-39; infra §§ 204-206. 


26. Semmes v. Worthington, 38 
Mad. 298: 2Phillips y., Thompson, ,1 
HOMIE KOlae KONE NES) BuIA 


27. Del. 
Del. 421. 


Tll.— Wright v. Raftree, 181 Ill. 464, 
54 NE 998. 

Mich.—Harrison  v. 
Mich. 685, 176 NW 460. 


N. J.—Turkington v. Zuber, 100 N. 
J. Eq. 285, 134 A 840. 


Oh.—Henry v. Henry, 
121. 
R. I.—Peckham v. Barker, 8 R. I. 


23 Gratt. 


Carlisle v. Fleming, 1 


Eassom, 208 


PAE KOLO Sp 
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performance where possession is taken and held by 
the promisee as an employee,?* guest,?® or agent?° 
of the promisor, or where it is referable to a do- 
mestic or family relationship between the parties,** 
or, in case of an agreement to convey land, where 
the possession is held as the promisor’s tenant.?2 
Since the assumption of possession is required to be 
referable exclusively to the contract,*® it is insuffi- 
cient where it is doubtful whether it was taken un- 
der the contract or in another right,34 or where 
the promisee had the power to take immediate pos- 
session under a right of eminent domain.?® 
larly, possession held under the owner of one title 
or interest in property is not part performance of 
an agreement for the conveyance of another title 
Possession taken and held under a 
prior agreement is not part performance of a sub- 
sequent modification thereof,’* nor can possession 


Simi- 


Eng.—Price v. Salusbury, 32 Beav. 
446, 55 Reprint 175 [aff 9 Jur. N. S. 
sess Brennan Vv. Bolton, 2) :Dyvime: 
War. 349. 


See Harris v. Harris, 47 Ont. L. 321 
(recognizing the rule); and cases in- 
fra notes 28-39. 


Continuance of possession begun in 
cds right or capacity see infra §§ 
204-206. 


28. Gorham v. Dodge, 122 Ill. 528, 
14 NE 44. 

29. Davis v. Moore, 43 S. C. L. 215. 

30. Lay v. Lay, 75 Ark. 526, 87 SW 
1026; Crawford v. Crawford, 77 S. C. 


-| 205, 57 SE 887. 


Sl. Lay v. Lay, 75 Ark. 526, 87 SW 
1026; Meigs v. Morris, 63 Ark. 100, 
37 SW 302; Van Epps v. Redfield, 69 
Conn.) '104,36,.A )201L05,° Cartislerty: 


Fleming, 1 Del. 421; Herren v. Her- 
ren, 118 Wash. 56, 203 P 34. 


32. Widell v. Carmichael, 285 IIl. 
15, 120 NE 529; Owings v. Baldwin, 
1 Md. Ch. 120; Peckham v. Barker, 8 
Revels 
~83. See supra text and note 25. 

34. Lay v. Lay, 75 Ark. 526, 87 SW 
1026; Owings v. Baldwin, 1 Md. Ch. 
120. 

35. Haisten v. Savannah, etc., R. 
Co., 51 Ga. 199; Jacobs v. Peterbor- 


ough, etc., R. Co., 8 Cush. (Mass.) 223; 
Phillips v. Thompson, 1 Johns. Ch. 
(GNI 6D) esse 


36. Pickerell v. Morss, 97 Ill. 220; 
German v. Machin, 6 Paige (N. Y.) 
288. Compare Osborn v. Phelps, 19 
Conn. 63, 48 AmD 133 (holding that 
where land oraliy agreed to be con- 
veyed was in the possession of a third 
person under a lease from a former 
owner, the taking by the promisee of 
actual possession of the land was not 
a part performance of the contract, 
since the promisor had no control 
over the premises and could neither 
turn over possession to the promisee 
nor prevent him from taking it). 


[a] Possession held under life 
tenant not part performance of agree- 
ment to convey reversion.—Posses- 
sion taken and held under a life ten- 
ant of property cannot be regarded 
as part performance of an oral agree- 
ment by the reversioner to convey the 
Pickerell v. Morss, 97 Ill. 


reversion. : i 
220; German v. Machin, 6 Paige (N. 
YE 33 

37. Price v. Salusbury, 32 Beav. 


446, 55 Reprint 175 [aff 9 Jur. N. S. 
838, 82, luadwCh..4415 (8) 17. Ui. ep Ne Ss, 
810]. 
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taken under a subsequent arrangement be treated as 
part performance of a prior agreement;** and, a 
fortiori, possession held under a written agreement 
cannot be part performance of an oral contract.°® 


[§ 204] bbb. Continuance of Possession Com- 
menced Prior to Contract*°—(aaa) In General. 
mere fact that possession of property was taken 
prior to the making -of an oral contract relating 
thereto will not prevent such possession, when con- 
tinued after the contract is made, from being re- 
garded as an act of part performance thereof, with- 
in the doctrine authorizing the enforcement of oral 
contracts partly performed,*! where there is noth- 
ing else than the anticipated making of the contract 
to which such assumption of possession can be re- 
As a general rule, however, the continu- 
ance of a possession assumed or commenced before 


ferred.*? 


38. Von Trotha v. Bamberger, 15 
Colo, 1, 24 P8835 See Bennett v. 
Dyer, 89 Me. 17, 35 A 1004 (recogniz- 
ing the rule). 


39. Bunton v. Smith, 40 N. H. 352; 
Rankin v. Simpson, 19 Pa. 471, 57 
AmD 668. See Nay v. Mograin, 24 


Kan. 75 (holding that possession tak- 
en and held by one who, having 
agreed with common owners of realty 
to purchase the whole thereof, took a 
deed signed by less than the whole 
number of such tenants in common, 
is referable to the title acquired by 
such deed and so cannot constitute 
part performance of the oral agree- 
ment as to the remaining tenants in 
common). But see Harman v. Har- 
man, 70 Fed. 894, 17 CCA 479 (where 
the fact that the promisees received 
from the promisor a written lease of 
land contemporaneously with his oral 
agreement to devise it to them was 
held not to prevent specific perform- 
ance of the oral agreement). 


40. Necessity that possession tak- 
en under contract be continued and 
not abandoned see infra § 211. 


41. Specific performance of oral 
contracts partly performed in general 
see supra § 170. 


42. Hodson v. Heuland, 
Ch. 428. 


Possession as part performance in 
general see supra §§ 201, 202. 


43. U. S.—Winslow v. Baltimore, 
etc., R. Co., 188 U. S. 646, 23 SCt 443, 
4% Ted. 635 [rev 18 App) (D.C) 
438]; Ducie v. Ford, 138 U. S. 587, 1f 
S@t 4h7; 34 day ed. 1092- 


Ala.—Trammell v. Craddock, 93 
Ala. 450, 9 S 587; Linn v. McLean, 85 
Ala. 250, 4 S 777; Danforth v. Laney, 
28 Ala. 274. 


Ark.—Phillips v. Jones, 79 Ark. 100, 
95 SW 164, 9 AnnCas 1381. 


Cal.—Anson v. Townsend, 73 Cal. 
ANS PAS REL 49. 


Dak.—Hollenbeck vy. Prior, 
298, 40 NW 347. 


eee ee v. Fleming, 1 Del. 


Ill.—Wright v. Raftree, 181 Tll. 464, 
54 NE 998; Barrett v. Geisinger, 148 
Tll. 98, 35 NE 354; Koch v. National 
Union Bldg. Assoc., 137 Ill. 497, 27 
NE 530; Padfield v. Padfield, 92 111: 
198: -Wood -v. "Thornly,- 58 11). 464. 
Compare Simonton vy. Godsey, 174 Il. 
28, 51 NE 75 (holding that where a 
mother conveyed land to her son un- 
der an oral contract for its reconvey- 
ance to her on the happening of a 
specified event, which occurred, and 


[1896] 2 


5 Dak. 
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The 


the agreement provided that shé 
should continue in possession, her 
continued possession was under the 
agreement and therefore a sufficient 
possession within the doctrine of part 
performance). 


Ind.—Swales v. Jackson, 126 Ind. 
282, 26 NE 62;.Green v. Groves, 109 
Ind. 519, 10 NE 401; Railsback v. 
Walke, 81 Ind. 409; Carlisle v. Bren- 
nan, 6% Ind, 12; Cuppy yv. Hixon, 29 


Ind. 5225 “Johnston v. Glancy.. 4 
Blackf. 94, 28 AmD 45. 
Iowa.—Recknagle v. Schmaltz, 72 


Iowa 63, 33 NW 365; Wilmer v. Far- 
ris, 40 lowa 309; Mahana v. Blunt, 20 
Iowa 142; Olive v. Dougherty, 3 
Greene 371. 


Md.—Billingslea v. Ward, 33 Md. 


48; Rosenthai v. Freeburger, 26 Md. 
15> Wingate vebail,.2 Hark ed. 16; 

Mass.—Barnes v. Boston, ete., R. 
Co., 130 Mass. 388. 

Mich.—Harrison v. Eassom, 208 
Mich. 685, 176 NW 460; Messmore v. 
Cunningham, 78: Mich. 623, 44 NW 
145; Peckham v. Balch, 49 Mich. 179, 
13 NW 506; Moote v. Scriven, 33 
Mich. 500. 


Minn.—Snow v. Snow, 98 Minn. 348, 
108 NW 295; Bresnahan vy. Bresna- 
han, 71 Minn. 1, 73 NW 515; Went- 
worth v. Wentworth, 2 Minn. 277, 72 
AmD 97. 


Miss.—Hood vy. 
290. 


Mo.—Taylor v. Von Schraeder, 107 
Mo. 206, 16 SW 675; Emmel v. Hayes, 
102 Mo. 186, 14 SW 209, 22 AmSR 769, 
11 LRA 323; Underwood v. Under- 
wood, 48 Mo. 527; Spalding v. Con- 
zelman, 30 Mo. 177. 


Mont.—Lamme y. Dodson, 4 Mont. 
560,.2 PP) 298. 


Nebr.—Steger v. Kosch, 77 Nebr. 
147, 108 NW -165, 77 Nebr. 150, 110 
NW 983; Lewis v. North, 62 Nebr. 
552, 87 NW 312; Bigler v. Baker, 40 
Nebr. 325, 58 NW 1026, 24 LRA 255; 
Bradt v. Hartson, 4 Nebr. (Unoff.) 
889, 96 NW 1008. 


N. H.—Peters vy. Dickinson, 67 N. 
H. 389; 32 A 154. 


Ne. J.—Cole va Potts, LOUNe dep Eig. 6% 


N. Y.—Dunckel v. Dunckel, 56 Hun 
25, 8 NYS 888. 


Oh.—Crawford v. Wick, 18 Oh. St. 
190, 98 AmD 103; Armstrong v. Kat- 
tenhorn, 11 Oh. 265. 


Or.—Tonseth v. Larsen, 69 Or. 387, 
138 P 1080, 1082 [eit Cyc]; Jenning 
v. Miller, 48 Or. 201, 85 P 517. 


Bowman, Freem. 


[$§ 203-204 


the making of a contract, and under some right or 
in some capacity other than that created by or re- 
sulting from such ecntract, is not such a taking and 
holding of possession as may, either alone or in con- 
neetion with other acts, be regarded as part per- 
formance of the contract,*? since in such ease the 
possession is not necessarily referable to the con- 
tract, but may be accounted for by the former right 
or title,#* and also because there has been no change 
of position on the part of the promisee in reliance 
upon the contract which would make its nonper- 
formance a fraud upon him.*? 
uance in possession of a tenant will be referred to 
his tenancy, even though his original term has ex- 
pired, and so ordinarily cannot constitute part per- 
formance of an oral contract for the renewal of 
his lease*® or for the conveyance of the property 


Thus the contin- 


Pa.—Whiting v. Pittsburgh Opera 
House Co., 88 Pa. 100; Ackerman v. 
Fisher, 57 Pa. 457; Dougan v. Bloch- 
er, 24 Pa. 28; Greenlee v. Greenlee,, 
22 Pa. 225;- Christy v. Barnhart, 14 
Pa. 260, 52 AmD 538; Aitkin v. Young, 


12 Pa. 15; Eckert v. Eckert, 3 Penr. & 
W. 332; Jones v. Peterman, 3 Serg. 
& R. 543, 8 AmD 672; Birkbeck v. 


Kelly, 6 Pa. Cas. 343, 9 Atl, 313" Den=. 
nelly’s Hst., 3 Pay Dist. 381; Bund ae 
Brown, 2 Chest. Co. 221, 14 WklyNC’ 
489; Shelly’s Est., 4 LancLRev 186; 
Fussell v. Rhodes, 2 Phila. 165. 


S. C—MecMillan v. McMillan, 77 
S. C. 511, 58 SE 431; Poag v. Sandifer, 
26 S. C. Eq. 170; Hatcher v., Hatcher, 
KE SY Cages 


Va.—Anthony vy. Leftwich, 3 Rand. 
(24 Va.) 238. 


Wis.—Knoll v. Harvey, 19 Wis. 99; 
Blanchard v. McDougal, 6 Wis. 167, 
70 AmD 458; Bowen v. Warner, 1 
Pinn. 600. 


Eng.—Brennan v. Bolton, 2 Dr. & 
War. 349; Morphett v-~ Jonessy 1 
Swanst. 172, 36 Reprint 344, 1 Wils. 
Ch, 100, 37 Reprint 45, 18 Rev. Rep. 
48; Frame v. Dawson, 14 Ves. Jr. 386, 
9 Rev. Rep. 304, 33 Reprint 569; Wills 
v. Stradling, 3 Ves. Jr. 378, 4 Rev. 
Rep. 26, 30 Reprint 1063; Smith v. 
Turner [cit Seagood v. Meale, Prec. 
Ch, 560, 561, 24 Reprint 251]. 


44. See cases supra note 43. 


Wecessity that possession be refer- 
She eae to contract see supra 


45. See cases supra note 43. 


Fraud as basis of rule permitting 
specific enforcement of oral contracts 
see supra § 172. 


46. U. S.—Winslow v. Baltimore, 
ete;, Ro Co., 188 UL S. 646,423 SG 4438 
47 L. ed. 635. 


Ark.—Rugen vy. Vaughan, 142 Ark... 
176, 218 SW 205. 


Tlil.—Koch v. National Union Bldg. 
Assoc., 137 Ill. 497, 27 NE 530. 


Md.—Rosenthal v. Freeburger, 26 
sae 75; Spear v. Orendorf, 26 Md. 


igo fhe eRe v. Conzelman, 30 Mo. 


Oh.—Crawford v. Wick, 18 Oh. St. 
190, 98 AmD 103; Armstrong v. Kat- 
tenhorn, 11 Oh. 265. 


Or.—Tonseth v. Larsen, 69 Or. 387, 
138 P 1080, 1082 [cit Cye]; Jenning 
v. Miller, 48 Or. 201, 85 P 517. 


Pa.—Jones v. Peterman, 3 Serg. & 
R. 5438, 8 AmD 672. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 204-205] 


to him;** 


purchaser to reconvey it to him. 


sufficient.®° 


[§ 205] (bbb) In Connection with Acts Making 
The general rule 
that the rere continuance, after the making of an 
oral contract relating to property, of possession 
thereof originally taken under an antecedent right 


Possession Referable to Contract. 


or title is not such assumption or 


session as may, either alone or in connection with 
other acts of part performance, authorize the spe- 


Eng.—Frame v. Dawson, 14 Ves. Jr. 
386, 33 Reprint 569. See Hodson vy. 
Heuland, [1896] 2 Ch. 428 (recogniz- 
ing the rule). 


47. Ala.—Linn v. Mclean, 85 Ala. 
250, 4 S 777; Danforth v. Laney, 28 
Ala, 274. 


Ark.—Phillips v. Jones, 79 Ark. 100, 
95 SW 164, 9 AnnCas 131. 

Ind.—Johnston y.. Glancy, 4 Blackf. 
94, 28 AmD -45. 


Iowa.—Mahana v. Blunt, 20 Iowa 
142. 


: Md.—Billingslea v. Ward, 33 Md. 
8. 

Mich.—Messmore v. Cunningham, 
78 Mich. 623, 44 NW Be 

Mont.—Lamme vy. Dodson, 4 Mont. 
560, 2 P 298. 

Nebr.—Steger v. Kosch, 77 Nebr. 
147, 108 NW 165, 77 Nebr. 150, 110 


NW 983; Lewis v. North, 62 Nebr. 
552, 87 NW 312; Bigler v. Baker, 40 
Nebr. 325, 58 NW 1026, 24 LRA 255. 


ae J.—Cole v. Potts, 10 N. J. Ea. 
67. 


Okl.—Johnston v. Baldock, 83 Okl1.: 


285, 201 P 654. 


Or.—Tonseth v. Larsen, 69 Or. 387, 
138 P 1080, 1082 [cit Cye]. 


Pa.—Greenlee v. Greenlee, 22 Pa. 
225° Donnellys Hst., 3 Pa. Dist.1381. 


Wis.—Blanchard v. McDougal, 6 
Wis. 167, 70 AmD 458. 


Newfoundl.—Barnes vy. Stafford, 6 
Newfoundl. 113. 


48. Green v. Groves, 109 Ind. 519, 


10 NE 401; Railsback v. Walke, 81 
Ind. 409; Carlisle v. Brennan, 67 Ind. 
12; Wheeler v. Reynolds, 66 N. Y. 


227; Birkbeck v. Kelly, 6 Pa. Cas. 343, 
9 A 313. Compare Cutler v. Babcock, 
81 Wis. 195, 51 NW 420, 29 AmSR 882 
(where the contrary rule was an- 
nounced, but decree was. entered 
against the purchaser on the further 
ground that under the facts he was a 
trustee ex maleficio). 


Purchaser at judicial sale as trus- 
tee ex maleficio for former owner See 
Trusts [39 Cyc 180]. 


49. Barnes v. Boston, etc., R. Co., 
130 Mass. 388. 

50. Wilmer v. Farris, 40 Iowa 309; 
Mondragon v. Mondragon, (Tex. Civ. 
A.) 239 SW 650 [mod on _ other 
grounds 113 Tex. 404, 257 SW 215]. 

51. See supra § 204. 

52. See cases infra notes 53-61. 
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and the continued possession by the 
former owner of property sold at a judicial sale+® 
or taken under the right of eminent domain‘® is 
not part performance of an oral agreement by the 
Similarly, where 
the parties to an oral contract for the conveyance 
of land were tenants thereof in common, the mere 
contrnuance in possession by the vendee after the 
withdrawal of the vendor from possession is not 


SPECIFIC PERFORMANCE 
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cific enforcement of the contract®! is subject to the 
qualification that where the promisee in possession 
does such acts as clearly to indicate the existence 
of a new contract and as to make his possession ref- 
erable thereto rather than to the right or title 
under which it was theretofore held, such continued 
possession will, in connection with such other acts, 
authorize the enforcement of the contract.®2 


The making of valuable and per- 


manent improvements on property, under an oral 


holding of pos- 


And see Doubet v. Doubet, 186 Ill. A. 
316 (holding that where two persons 
in possession of farm land as tenants 
or joint farmers with the owner made 
an oral agreement of lease for one 
year under which they were required 
to plant crops of particular kinds, the 
planting of such crops under and in 
accordance with the terms of the con- 
tract showed such change in the char- 
acter of the possession as to make it 
sufficient as an act of part perform- 
ance). 


53. Ark.—Rugen v. Vaughan, 142 
Ia MUA A ASN rdVoyee leas alilinotsye hig 
Jones, 79 Ark. 100, 95 SW 164, 9 Ann 
Cas 131; Moore v. Gordon, 44 Ark. 
334, 

Fla.—Tate v. Jones, 16 Fla. 216. 

Ill.—Morrison v. Herrick, 130 Ill. 
631, 22 NE 537. 

Ind.—Pearson v. East, 36 Ind. 27. 


Kan.—HEdwards v. Fry, 9 Kan. 417. 


Md.—Read Drug, ete., Co. v. Nat- 
tans, 130 Md. 465, 100 A 736; Read 
Drug welcemCornv. Nattans.) U2ou Mid: 
67, 98 A 158. 


Mich.—Engle v. Engle, 209 Mich. 


275, 176 NW 547. 


Minn.—Pfiffner v. Stillwater, etc., 
Re Cone235 Minn 343: 

N. Y.—Brown v. Jones, 46 Barb. 
400. 

Tex.—Hibbert v. Aylott, 52 Tex. 
530. 

W. Va.—Campbell v. Fetterman, 20 
W. Va. 398; Vickers v. Sisson, 10 W. 
Va. 12. 


Wis.—Wall v. Minneapolis, etc., R. 
Co., 86 Wis. 48, 56 NW 367; Fisher 
v. Moolick, 13 Wis. 321. 


Eng.—Williams v. Evans, L. R. 19 
Eq. 547;. Sutherland v. Briggs, 1 
lalehee CAS, ay diobe sla le ell Ney Ae (eho BXa, 
23 EngCh 26, 66 Reprint 936; Mundy 
Vem OlMcerm ones OAD Olle ee Olan o 1D, 
5 Myl. & C. 167, 46 EngCh 152, 41 Re- 
print 334; Wills v. Stradling, 3 Ves. 
Jr. 878, 4 Rev. Rep. 26, 30 Reprint 
1063. 


[a] Improvements made by sub- 
lessee under the lessee’s authority 
are equivalent to improvements made 
by the lessee himself. Williams v. 
Evans, L. R. 19 Eq. 547. 


[b] Value of improvements.—(1) 
It has been said that there is no pre- 
cise rule, and none can be established, 
as to the cost or value of the improve- 
ments which must be made, but it is 
sufficient if the fact of their being 
made, and their character and value, 


contract for the conveyance or lease thereof, oy one 
whose possession antedates the agreement and con- 
tinues thereafter, is ordinarily held to constitute 
sufficient part performance thereof,°* provided the 
improvements are of such character and magnitude 
as to be inconsistent with his former right or re- 
lation and not reasonably accountable for thereby.** 
Improvements which are not referable to the con- 


are consistent with the theory that 
they were made with reference to the 
agreement, and inconsistent with any 
other legitimate presumption. Tate 
v. Jones, 16 Fla. 216. (2) Improve- 
ments have been held sufficient where 
they were of greater value than any 
proved benefit resulting from the 
possession of the property (Moore v. 
Gordon, 44 Ark. 334) (3) or cost as 
much as two years’ rent (Morrison v. 
Herrick, 130 Ill. 631, 22 NE 5387) (4) 
or added fifty per cent to the value 
of the land (Brown vy. Jones, 46 Barb. 
(N. Y.) 400); (5) and the extension 
of a house over the land has been 
held sufficient (Sutherland v. Briggs, 
1 Hare 26, 23 WngCh 26, 66 Reprint 
936). (6) On the other hand, slight 
improvements considerably less than 
the rental of the property have been 
held insufficient (Barrett v. Geising- 
er, 148 Ill. 98, 35 NE 354; Spalding v. 
Conzelman, 30 Mo. 177; Johnston v. 
Baldock, 83 Okl. 285, 201 P 654), (7) 
as have improvements not beyond the 
requirements of ordinary husbandry 
(Padfield v. Padfield, 92 Ill. 198; Wood 
v. Thornly, 58 Ill. 464; Bresnahan v. 
Bresnahan, 71 Minn. 1, 73 NW 515). 
(8) But it has been held that, al- 
though the improvements were of no 
great value, where the vendee, con- 
tinuing in possession and paying the 
purchase money, has lost his right to 
reimbursement because of the statute 
of limitations, he may have specific - 
performance. Veum vy. Sheeran, 95 
Minn. 315, 104 NW 135. (9) Value 
and permanency of improvements as 
affecting their sufficiency as acts of 
part performance see infra §§ > 218, 
29% 

54 I1l.—Barrett v. Geisinger, 148 
Tll. 98, 35 NE 354; Padfield v. Pad- 
field, 92 Ill. 198; Wood v. Thornly, 58 
Ill. 464. 

Mich.—Messmore v. Cunningham, 
78 Mich. 623, 44 NW 145. 


Minn.—Bresnahan v. Bresnahan, 71 
Minn. 1, 73 NW 515. 


Mo.—Spalding v. Conzelman, 30 Mo. 
ahretle 

N. Y.—Bevans v. Young, 59 Hun 
Go. is) NWS) 497 att 13S Ne YeuOsuhmoa 
NE 645]. 

Okl.—Johnston v. Baldock, 83 Okl. 
285 201 IPM G54. 

Pa.—Whiting v. Pittsburgh Opera 
House Co., 88 Pa. 100. 

Ss. C.—McMillan v. McMillan, 77 S. 
(Oe bylliile eis i a) ec ei ks 


See Ashcraft v. Tucker, 136 Ark. 
447, 206 SW 896 (holding improve- 
ments insufficient where they were of 


TOTO 2lase@. Je} 
tract cannot have the effect of making the posses- 
sion sufficient or of authorizing specific perform- 
anee;°>> and improvements made on an adjoining 
tract of land, although useful in connection with the 
land in suit, will not suffice.°® 


Payment of consideration. By some authorities 
it has been held that where one in possession of 
property at the time of making a contract for its 
purchase continues in possession and pays the whole 
or a part of the purchase price, the specific perform- 
ance of the contract is authorized;°? but the con- 
trary has also been held.°® Similarly, where a ten- 
ant continues in possession of property after the 
expiration of his term and pays an increased rental 
under an oral contract for a new lease, it has been 
held that specifie performance is proper;°® and 
where one in possession of part of particular prop- 
erty continues in occupancy thereof and takes pos- 
session of the balance, and pays rent under an oral 
lease of the whole, there is sufficient part perform- 
ance.®° 


Other acts. It has been said that any act on the 
part of a promisee continuing in possession which 
is done with the privity of the promisor, and which 
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is inconsistent with the previous holding and such 
as clearly to indicate a change in the relation of the 
parties, is sufficient.°* 


[§ 206] (ccc) Possession of Tenant in Common 
Purchasing from Cotenants.°2 The possession of 
land by one of two or more tenants in common who 
has orally agreed to purchase the interests of his 
cotenant or cotenants is ordinarily not sufficient as 
an act of part performance of the contract,°*® within 
the rule authorizing the specific enforcement of oral 
contracts partly performed,*®* since the possession 
is referable to his previous status and right,®* and 
also beeause the possession cannot in strictness be re- 
garded as exclusive,*® in view of the ordinary rule 
that possession of property by one tenant in com- 
mon is the constructive possession of all.°* Where, 
however, actual possession is taken by one cotenant 
to the exclusion of the other or others, and the con- 
sideration of the contract is paid by him and valu- 
able improvements are made on the property, such 
acts are, together, to be regarded as sufficient part 
performance,®* except where the view is taken that 
there can be no such delivery of possession by one 
cotenant to another as to take the sale out of the 


the same sort and extent as_ the 
promisee had been accustomed to 
make in his character as tenant be- 
fore the making of the contract to 
sell the land to him); and cases su- 
pra note 53. 


55. Byrne v. Romaine, 2 Edw. (N. 
Y.) 445; Eckert v. Eckert, 3 Penr. & 
W. (Pa.) 332; Frame v. Dawson, 14 
Ves. Jr. 386, 33 Reprint 569. 


[a] Thus (1) improvements are 
insufficient where they are made be- 
fore the contract (Eckert v. Eckert, 
3 Penr. & W. (Pa.) 332) (2) or where 
they are made in pursuance of a duty 
imposed ‘by an antecedent contract 
(Byrne v. Romaine, 2 Hdw. (N. Y.) 
445) (3) or by statute (Frame v. 
Dawson, 14 Ves. Jr. 386, 33 Reprint 
569). 


56. Barrett v. Geisinger, 
98, 35 NE 354. 


57. Ark.—Phillips v. Jones, 79 
Ark. 100, 95 SW 164, 9 AnnCas 131. 
See Cross v. Johnston, 76 Ark. 363, 
88 SW 945 (holding that where the 
vendee, who had been in possession 
as tenant of part of the tract sold, 
continued that possession, paid part 
of the purchase money, and took pos- 
session of and made improvements 
upon the remainder of the tract, there 
was sufficient part performance as to 
the whole of the land). 


Md.—Drury v. Conner, 6 Harr. & J. 
288. Compare Billingslea v. Ward, 
33 Md. 48 (holding that where pay- 
ment was to be made by delivery of 
chattels from time to time, and the 
promisee had furnished such chattels 
from time to time prior to the con- 
tract, and it did not appear that the 
subsequent deliveries were under the 
contract, there was no sufficient part 
performance). 


148 Til. 


N. Y.—Pawling v. Pawling, 86 Hun 
502, 33 NYS 780 [aff 150 N. Y. 574, 44 
NE 1127]. 


Pa.—Aurand v. Wilt, 9 Pa. 54. 


bane C.—Smith v. Smith, 18 S. C. Ha. 


“has? Paes v. Hox, 1 Rand. (22 Va.) 


See Potter v. Brown, 50 Mich. 436, 
Rpt 540 (apparently applying the 
rule). 


58. Ind.—Railsback v. Walke, 81 
Ind. 409; Carlisle vy. Brennan, 67 Ind. 
12; Johnston y. Glancy, 4 Blackf. 94, 
28 AmD 45. 
ieee tae rie Dye Wi, OF letehagy (ar dfs 
Mo.—Emmel vy. Hayes, 102 Mo. 186, 
14 SW 209, 22 AmSR 769, 11 LRA 323 
[overr Simmons y. Headlee, 94 Mo. 
482, 7 SW 20]. 


N. H.—Peters v. Dickinson, 67 N. 
is 73:39) 32) Ay 154. 


S. C—McMillan v. McMillan, 77 S. 
Cy ol, a8 Sky 43a" 


See Barnes v. Boston, ete., R. Co., 


130 Mass. 3888 (apparently applying 
the rule). 
59. Spear vy. Orendorf, 26 Md. 37; 


Nunn v. Fabian, L. R. 1 Ch. 35: Mil- 


ler vy. Sharp, [1899]/ 1 Ch? 622- Tan- 
yon! v.. Martin) LR. 13\irs 290 "Con-= 
nen veekitzeeraldy Lene wld br eediOG: 


Howe v. Hall, Ir. R. 4 Eq. 242; Wills 
v. Stradling, 3 Ves. Jr. 378, 4 Rev. 
Rep. 26, 30 Reprint 1063; Desart v. 
Goddard, Wallis 347. See Williams 
v. Evans, L. R. 19 Eq. 547 (dictum). 


60. Schluderberg vy. Dietz, 156 Md. 
547, 144 A 774, 


61. Place vy. Johnson, 20 Minn. 219. 


[a] Rule applied.— W here the 
owner of land orally agreed with a 
tenant to convey the property to him 
on stipulated terms at any time with- 
in five days after the expiration of 
his term, and the tenant, remaining 
in possession, notified the landlord 
within the specified time that he 
would purchase the property, and 
asked for a deed and abstract of title, 
sueh acts on the part of the vendee 
were held to be inconsistent with his 
previous holding as tenant, and such 
as clearly to indicate a change in the 
relation of the parties, authorizing 
the specific performance of the con- 


fragt Place vy. Johnson, 20 Minn. 
62. Pavol partition among tenants 


in common see infra § 230. 


For later cases, developments and changes in the law see Annotations, 


63. Ark.—Haines v. 
Ark. 79. 

Kan.—Nay v. Mograin, 24 Kan. 75. 

Mich.—Peckham vy. Balch, 49 Mich. 
179, 13 NW 506. 


N. J.—Campbell vy. Campbell, 11 N. 
J. Eq. 268. ' 


McGlone, 44 


N. Y.—Wainman v. Hampton, 110 
N. Y. 429, 18 NE 234. 
Pa.—Spencer’s App., 80°’ Pa. 317; 


McCormick’s App., 57 Pa. 54, 98 AmD 
191; Workman y. Guthrie, 29 Pa. 495, 
72 AmD 654; Galbreath v. Galbreath, 
5 Watts 146; Small v. Ehrgood, 1 
LackLegN 167. 


Tex.—Munk v. Weidner, 9 Tex. Civ. 
A. 491, 29 SW 409. 


64. Specific performance of oral 
contracts partly performed in gener- 
al see supra § 170. 


65. See cases supra note 63. 
66. See cases supra note 63. 


Exclusiveness of possession see in- 
fra §§ 207, 208. 


67. Possession of one cotenant as 
possession of all see Tenancy in Com- 
mon [38 Cye 21]. 


68. Engle v. Engle, 209 Mich. 275, 
176 NW 547; Barrett v. Forney, 82 
Va. 269; Rhea v. Jordan, 28 Gratt. 
(69 Va.) 678; Peck v. Stanfield, 12 
Wash. 101, 40 P 635. See Littlefield 
v. Littlefield, 51 Wis. 23, 7 NW 773 
(so holding where a mother, being 
tenant in common with her son, 
agreed to sell her interest to him, and 
the improvements were made by him 
after the mother’s death but during 
the lifetime of another son). Com- 
pare Henrickson y. Henrickson, 143 
Wis. 314, 127 NW 962, 33 LRANS 534 
(holding specifie performance proper 
where improvements had been con- 
structed by the promisee, although he 
had not otherwise taken actual pos- 
session). : 


Continuance of possession in con- 
nection with payment and improve- 
ments as part performance in general 
see supra § 205. 


Same title and section number, 


§§ 206-209] 


statute of frauds;°® and, similarly, it has been held 
that where a contract relates both to an interest 
im common property and to property held by the 
promisor in severalty, an assumption by the promisee 
of possession of both to the exclusion of the prom- 
isor is sufficient as an act of part performance.7° 
In the case of an oral purchase of an undivided 
interest in land from the owner of the fee, joint 
occupancy by the vendee with the vendor has been 
held to be sufficient possession.7! 


[§ 207] (bb) Exclusiveness—aaa. In General. 
Ordinarily, in‘order that the taking and holding of 
possession of real estate forming the subject matter 
of an oral contract may, either alone or in connec- 
tion with other acts, constitute such part perform- 
ance of the contract as to authorize its specific per- 
formance,’? within the rule relating to the enforce- 
ment of oral contracts partly performed,’® the pos- 
session must be exclusive in the promisee;74 and, 
as a general rule, where the promisor shares the oc- 
ceupancy or control of the land with the promisee 
the mixed possession so resulting does not satisfy 
the requirements of the doctrine.’?® The possession 
need not, however, be such as to amount to a dis- 
seisin of the former holder;*® and it has been held 
that it is sufficient where it is as exclusive as the 
terms of the contract permit.‘7 Thus where the 
contract is one for the sale of an undivided interest 


69. 
Cormick’s App., 


Spencer’s App., 80 Pa. 317; Mc- | 


bie Pa. 54, 98i-AmD | 596, 47 INE 783. 


SPECIFIC PERFORMANCE 


N. Y.—Cooley v. Lobdell, 153 N. Y. 
Devinney v. Corey, 


[SSC 2 Ode 
in property by the owner of the whole, a joint pos- 
session with the vendor is all the possession that 
the vendee can take, and is accordingly sufficient as 
such;‘* and in the ease of a promise to convey or 
devise land to a child or other near relative in return 
for care and support, it has been held that the joint 
occupancy of the premises by the promisor and 
promisee does not prevent the latter’s possession 
from being sufficient as part performance of the 
contract.*® 


[§ 208] bbb. Promisor as Lodger or Tenant of 
Promisee. The act of a promisee under an oral 
contract for the conveyance or devise of land in 
receiving the promisor into his household as a lodger 
or boarder, or permitting him to use or occupy a 
part of the premises, or other like act, does not make 
the promisee’s possession a mixed or nonexclusive 
one, so as to be ineffectual as part performance of 
the contract,*° where the promisee has the dominant 
possession and control of the property. 


[§ 209] (cc) Consent of Promisor—aaa. In Gen- 
eral. In order that the taking and assumption of 
possession of property under an oral contract may 
constitute part performance thereof, under the rule 
authorizing the specific enforcement of oral contracts 
partly performed,*? it must, like every other act of 
part performance,** be done with the knowledge and 
express or implied consent of the promisor;** and 


Mich. 253. Compare Lamb y. Hin- 
man, 46 Mich. 112, 6 NW 675, 8 NW 
709 (upholding and applying the rule 
stated in the text, but Saying that 


191; Workman vy. Guthrie, 29 Pa. 495, | 52. Hun 612, 1 Silv. Sup. 148, 5 NYS 
72 AmD 654. See Nay v. Mograin, 24 | 289 [aff 127 N. Y. 655, 28 NE 254]. 
Kan. 75 (recognizing the rule). Or.—Brown v. Lord, 7 Or. 302. 
70. McFaddin v. McFaddin, 143 Pa.—Moore v. Small, 19 Pa. 461: 
Va. 90, 129 SE 248. Frye v. Shepler, 7 Pa. 91; Wible v. 
71. Shearer v. Gibson, 123 Mich.| Wible, 1 Grant 406; Haslet v. Has- 
467, 82 NW 206. let, 6 Watts 464. 


72. Possession as part perform- 
ance in general see supra §§ 201, 202. 


73. Specific performance of oral 
contracts partly performed in general 
see supra § 170. 


74. Alaska.,—Treat v. bEllis, 6 
Alaska 290. 

Mich.—Harrison v. Eassom, 208 
Mich. 685, 176 NW 460. 

Old Reldmnvs sel ss) bid: BOIS; 


241 P 797; Boese v. Childress, 83 Okl. 
60, 200 P 997. 


Pa.—Greenlee vy. Greenlee, 
225. 


Woee as 


Bank Vv. 


Wis.—Marshall, etc., 
Schuerbrock, 195 Wis. 203, 217 NW 
416. 


And see cases infra note 75. 


75. Ala.—Trammell y. Craddock, 
93 Ala. 450, 9 S 587. 


Ark.—MeNeill v. Jones, 21 Ark. 277. 


Cal.—Peek y. Peek, 77 Cal. 106, 19 
P 227, 11 AmSR 244, 1 LRA 185. 


Ill.— Standard v. Standard, 223 Ill. 
255, 79 NE 92; Gorham v. Dodge, 122 
Til. 528, 14 NE 44; Cuddy v. Brown, 
7S T1415; Cronk v. Trumble, 66 111. 
428. 

Ind.—Johns v. Johns, 67 Ind. 440; 
Cuppy v. Hixon, 29 Ind. 522. 


Kan.—Baldwin v. Baldwin, 73 Kan. 
39, 84 P 568, 4 LRANS 957; Baldwin 
v. Squier, 31 Kan. 283, 1 P 591. 


Minn.—Bresnahan v. Bresnahan, 7 
Minn. 1, 73 NW 515. 

N. J.—Brewer v. Wilson, 17 N. J. 
Eq. 180. 


Utah.—Price v. Lloyd, 31 Utah 86, 
86 P 767, 8 LRANS 870. 


Va.—Wright v. Pucket, 
(63 Va.) 370. 


W. Va.—Woods v. Stevenson, 43 W. 
Va. 149, 27 SE 309; Gallagher v. Gal- 
lagher, 31 W. Va.'9, 5 SE 297. 


[a] Possession held insufficient: 
(1) Where the promisee merely lived 
on the land as a member of the prom- 
isor’s family. Cuddy v. Brown, 78 
Ill. 415. (2) Where his possession 
was of a small part of the premises 
only, the rest remaining in the actual 
occupancy of the promisor (Brewer v. 
Wilson, 17 Poe Lg: LhSO) 893) OL 
where some of the tenants in occu- 
pancy of land sold paid rent to the 
vendor rather than to the vendee 
(Price v. Lloyd, 31 Utah 86, 86 P 767, 
8 LRANS 870). 


Possession of tenant in common 
purchasing from cotcnants as nonex- 
clusive see supra § 206. 


76. Burns v. Garey, 101 Conn. 323, 
125 A 467. 


77. Taylor v. Taylor, 79 Kan. 161, 
99 P 814. And see cases infra notes 
(ie, eo 

78. McKay v. Calderwood, Suk 
Wash. 194, 79 P 629. See Bushnell 
v. Rowland, 118 Mich. 618, 77 NW 271 
(applying the rule where the contract 
was one by the owner of the fee to 
convey a life interest); Stratton v. 
Stratton, 58 N. H. 473, 42 AmR 604 
(to same effect). 


79. Warren v. Warren, 105 Ill. 568; 
Lloyd v. Hollenback, 98 Mich. 208, 57 
NW 110; Kinyon v. Young, 44 Mich. 
339, 6 NW 835; Twiss v. George, 33 


22 Gratt. 


it rests upon the uncertainty of the 
loss to the promisee from going into 
possession, rather than upon the 
ground of exclusiveness in the pos- 
session). 

Rendition of services accompanied 
by possession of property as part per- 
formance in general see infra § 223. 

80. Necessity that possession be 
exclusive see supra § 207. 

81. Ind.—Watson vy. 
Ind. 223. 

Me.—Woodbury vy. Gardner, 77 Me. 
68. ; 

Mich.—Ayres v. Short, 
o0L, 105 NW DLLs: 

Oh.—Cooper vy. Cooper, 8 
35, 6 OhNP 99. 


Mahan, 20 


142 Mich. 


OhS&CP 


Tex.—Babcock v. Lewis, 52 Tex. 

Civ. A. 8, 1183 SW 584. 
Vt.—Smith y. Pierce, 65 Vt. 200, 
4 


25 A 1092. 


[a] Thus, where plaintiff, a pur- 
chaser of land under an oral con- 
tract, took possession, dug a welt 


thereon, and put in the foundation of 
a stable, he. was in exclusive posses- 
sion so as to entitle him to specific 
performance of the contract, although 
he afterward allowed the vendor to 
occupy the property with him, where 
the vendor’s possession was subordi- 
nate to plaintiff's. Babcock v. Lew- 
is, 52 Tex. Civ. A. 8, 113 SW 584. 


82. Specific performance of oral 
contracts parily performed in general 
see supra § 170. 


83. See supra § 189. 


84 U. S.—Purcell v. Coleman, 4 
Walls 513, 18 Li ed. 435. 


Ark.— McNeill v. Jones, 21 Ark. 277. 


Cal.—Eshleman y. Henrietta Vine- 
ygenieoba Groves AO? KO MIE WEE) MSR Te SCS dl ENOKS | 
ter v. Maginnis, 89 Cal. 264, 26 P 


1912 (58.0. Ja] 


a surreptitious®® or forcible or fraudulent*®® taking 
of possession is not sufficient, nor is a taking of pos- 
session after the death of the promisor, without the 
So possession cannot con- 
stitute an act of part performance where it is re- 
ceived from one other than the owner of the prop- 
erty and acting without his authority,** or where 
it is taken while the promisor has no control over 
the property’® or while he is incompetent or in- 
sane.?° Where the promisor consents that the prom- 
isee may go into possession of property, however, 
it is immaterial whether or not he knows that pos- 
session is thereafter actually taken. 


[§ 210] bbb. Acts or Conduct Implying Consent. 
The acquiescence or consent of the promisor in an 
oral contract to the assumption of possession of 
property by the promisee, so that such possession 
may constitute part performance of the contract,°? 
need not be expressed, but may be imphed from his 
Thus it has been held that where 


consent of his heirs.§7 


acts or conduect.?* 
828: Fritz v. Mills, 12 Cal. A. 113, 106 
P 725. 


Del.—Shepherd v. Niles, 14 Del. Ch. 
316, 125 A 669. 


Ind.—Moore vy. Higbee, 45 Ind. 487; 
Barnett v. Washington Glass Co., 12 
Ind. A. 631, 40 NB 1102. 

Iowa.—Lowery v. Lowery, 117 Iowa 
704, 89 NW 1118. 

Mo.—Bean v. Valle, 2 Mo. 126. 

Mont.—Boulder Valley Ditch Min., 
etc., Co. v. Farnham, 12 Mont. 1, 29 
Nee Atte 

Nebr.—Poland y. O’Connor, 1 Nebr. 
50, 98 AmD 327. 


N. J.—Nibert v. Baghurst, 47 N. J. 


Mg. 201, 20 A 2525 Chamberlain. vy. 
Manning, 41 N. J. Haq. 651, 7 A 634; 
Camden, etc., R. Co. v. Stewart, 18 


N. J. Eq. 489. 


N. Y.—Czermak v. Wetzel, 114 App. 
Dive S Os LOO EIN a5) GLO ery Ise vie 
Smith, Hoffm. 470. 


Okl.—Reid v. Reid, 115 Okl. 58, 241 
P 797; Collins v. Lackey, 31 Okl. 776, 
123 P 1118, 40 LRANS 883, AnnCas 
1913E 507; Halsell v. Renfrow, 14 
Oli, 674, 78 Pa 1s fart 202, Us S..287; 
26 SCt 610, 50 L. ed. 1032]. 


Or——Pulse vs Hamer, 8 (Or: 254. 
See Pulse v. Hamer, 8 Or. 251 (dic- 
tum, that the taking of possession 
must be at the request of the prom- 
isor). 


Pa.—Sage v. McGuire, 4 Watts & 
S. 228; Gratz v. Gratz, 4 Rawle 411. 
See Baxter v. Doane, 208 Pa. 585, 57 
A 1062 (dictum). 


~ §. C.—Thomson v. Scott, 6 S. C. Eq. 
Sa) Givens Vv. Calder, 205. C, Hawaii: 
2 AmD 686. 
S. D.—Steensland v. Noel, 28 S. D. 
522, 134 NW 207, 211 [cit Cyc]. 
Tex.—Ryan v. Wilson, 56 Tex. 36. 


W. Va.—Miller v. Lorentz, 39 W. 
Va 16.0; 7198S By 33910 


Eng.—Cole v. White [cit Whitbread 
v. Brockhurst, 1 Bro. Ch. 404, 409, 28 
Reprint 1205]. 


Man.—Pearson v. O’Brien, 22 Man. 
175, 4 DomLR 413; Vanderwoort v. 
Hall, 18 Man. 682. 


Newfoundl.—Barnes vy. Stafford, 6 
Newfoundl. 113. 


Compare Ham vy. Goodrich, 33 N. 
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part of property agreed to be sold is conveyed to the 
vendee, and he takes possession of the whole, with 
the knowledge of the vendor, the latter’s consent may 
be inferred; and where the promisor stands by 
without objection and permits the promisee to hold 
possession and to make expenditures or 1mprove- 
ments on the land,®® or accepts payment of the con- 
sideration,’® such conduet will ordinarily imply as- 
sent. Similarly, it has been said that the mere fact 
that the promisee takes and retains possession with 
the promisor’s knowledge may imply that the latter 
has consented thereto;®? but it will not do so where 


ve consent is in fact shown to be lacking, or protest 


is made.?8 


H. 32 (holding that an agreement by 
a father to give his farm to his son, 
if the son would come and live with 
the father and take care of him and 
the farm during the father’s life- 
time, was properly to be construed to 
mean an agreement to convey by some 
instrument to take effect after the 
father’s death, and not to imply that 
possession was to be delivered during 
the father’s lifetime; and, according- 
ly, possession taken by the son dur- 
ing the father’s lifetime was not in 
part execution of the contract, and 
could not constitute part perform- 
ance). 


And see cases infra notes 85-90. 


{a] In Alabama, under a statute 
making oral agreements for the sale 
of land void unless the purchase mon- 
ey ora part thereof be paid and the 
purchaser be put in possession of the 
jJand by the seller, a bill for specific 
performance must allege that the 
seller put plaintiff into possession, 
or that, being in possession at the 
time the contract was made, he was 
under such agreement continued in 
possession; and a bill alleging mere- 
ly that plaintiff is in possession is 
bad on demurrer. Robinson y. Drivy- 
Gigy slay, Jey SGM) sail Sy Alby 


Acts or conduct of promisor as im- 
plying consent see infra § 210. 


85. Anson y. Townsend, 73 Cal. 
495, 45° P 49. 

86. Nibert v. Baghurst, 47_N. -J. 
Eq. 201, 20 A 252; Camden, etc., R. 


Co. v. Stewart, 18 N. J. Ha.-489; Van- 
derwoort v. Hall, 18 Man. 682. See 
Purcell vy, Coleman, 4) Wall) i@U.7S5) 
513, 518, 18 L. ed. 4385 Cwhere it was 
said that the requirement that pos- 
session be taken with the consent or 
acquiescence of the promisor ‘will 
not be satisfied by proof of a scram- 
bling or litigious possession’’). 


87. Sage v. McGuire, 4 Watts & 
S. (Pa.) 228; Ryan v. Wilson, 56 Tex. 
36; Miller v. Lorentz, 39 W. Va. 160, 


DOS BS OMe 


88. Chamberlain v. Manning, 41 N. 
Je Mo 651,57 A634. 


89. Osborn vy. Phelps, 19 Conn. 638, 
48 AmD 13838. 


90. Colteaux y. Pelton, (S. D.) 227 
NW 566. 
91. Steensland vy. Noel, 28 S. D. 


522, 184 NW 207. 


92. Necessity of promisor’s con- 


[§ 211] (dd) Continuance or Abandonment.°° 
Possession of property by the promisee under an 
oral contract, in order to constitute part perform- 
ance thereof, within the rule authorizing the spe- 
cific enforcement of oral contracts partly per- 
formed,? must be continuous,* and must be main- 


sent to assumption of possession see 
supra § 209. 


93. See cases infra notes 94-97. 


94. Starrett v. Boynton, 73 N. J. 
Eq. 669, 70 A 183; Smith v. Under- 
dunek, | ‘Sandi, Cha Ne Yn) Sas 


95. Gregory v. Mighell, 18 Ves. Jr. 
328, 34 Reprint 341. See Camden, 
ete., R. Co. v. Stewart, 18 N. J. Eq. 
489 (dictum). 


‘96. Miller vy. Ball, 64 N. Y. 286; 
nie v. Foote, 3 Lans. :CGN Ys) 
44, 


97. Eshleman v. Henrietta 
yard Co., 102 Cal. 199, 36 P 579: 


Vine- 


98. Eshleman y. Henrietta Vine- 
yard Co., supra; Jervis v. Smith, 
Hoffm. (N. Y.) 470. Compare Star- 


rett. v. Boynton, 73 Nad. Mas6é69 aw 
A 183 (holding that where, two 
months after a deed had been deliy- 
ered to the grantee and he had taken 
possession of all the property he had 
theretofore orally agreed to purchase 
from the grantors, the latter notified 
him that the description in the deed 
did not extend to a certain strip of 
the land and that he was not entitled 
to the possession of such strip, such 
notification or protest was insufficient 
to show that the vendee’s possession 
of such strip had not been taken with 
the vendors’ consent, since if the de- 


lay in notification was due to an hon- ._ 


est mistake in the description in the 
deed, whereby it did not cover all the 
property agreed to be sold, the entry 
into possession was demonstrably 
with the vendors’ consent, while if 
the disputed strip was intentionally 
omitted from the description the de- 
lay in notification was explainable 
only on the ground that the vendors 
desired the vendee so to change his 
position that he would not refuse to 
complete the purchase upon discov- 
ery of the fraud, and such a scheme 
contains, as a necessary ingredient, 
the consent of the vendors to the ven- 
dee’s entry into possession). 


99. Continuation of possession 
commenced prior to making contract 
as part performance thereof see su- 
pra §§ 204-206. 


1. Possession as part performance 
see supra §8§ 201, 202. 


2. Specific performance of oral 


contracts partly performed in general 
see supra § 170. 


3. _ Boese v. Childress, 83 Okl. 60 
200 P 997; Sample v. Horlacher, i77 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 211-213] 


tained, and not abandoned or surrendered.* More- 
over, the holding and maintenance of possession must 
be under the contract, and in right thereof;> and 
possession taken under a contract becomes insuffi- 
cient as part performance where the promisee ceas- 
es to hold it under and in right of the contract, and 
holds it in some other or different right or relation,® 
as where one in possession under a contract to con- 
vey property to him attorns to the promisor as land- 
lord.* A mere temporary cessation of possession 
or occupancy, however, without intent to surrender, 
does not vitiate the possession or destroy the right 
to specifie performance,* nor does an oral waiver 
or abandonment of the property, or expression of 
intention to waive or abandon, where there is no 
actual surrender of the possession;® and the fact 
that the promisee while holding possession under 
the contract is ousted by the promisor does not de- 
prive him of a right to specific performance.!°® 


[§ 212] (ee) Actual and Notorious Character— 
aaa. In General. In order that the assumption and 
holding of possession of property under an oral con- 
tract may constitute an act of part performance 
thereof,'! it must ordinarily be actual and notori- 
ous, as distinguished from a mere constructive pos- 
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session.’ Thus the use of a vacant tract of land 
for storage purposes,!* or the cutting of wood for 
fuel or lumber,'* or bringing materials upon vacant 
land in preparation for the construction of a build- 
ing,'® or merely by walking over the premises and 
offering them for sale'® or lease,!7 has been held 
not in itself to constitute such actual and notorious 
possession as to be sufficient part performance. Ac- 
tual occupancy, however, is not essential, where the 
promisee enters upon the property and makes val- 
uable and permanent improvements.!§ 


[§ 213] bbb. Possession of Part of Premises; 
Sale of Distinct Parcels. Where a deed made in pur- 
suance of an oral contract for the sale or convey- 
ance of land omits part of the land agreed to be con- 
veyed, it has been held that possession of the part 
conveyed is not part performance as to the part 
omitted;*® but on this point there is also authority 
to the contrary.°° Where two or more distinct par- 
cels of land are orally agreed to be sold and conveyed 
for a gross or single consideration, so that the trans- 
action is single and entire, the vendee’s assumption 
and holding of possession of one of such tracts is 
to be deemed and regarded as possession of both or 
all, so far as regards its sufficiency as part perform- 


Pa. 247, 35 A 615. And see cases in- 


fra note 4. 
4 Ala.—Chambliss y. 
Ala. 366. 


Cal.—Eshleman 
ward Co-.,'36 EF TTs:. 


Smith, 30 


v. Henrietta Vine- 


Ind.—McDaneld v. McDaneld, 136 
Ind. 603, 36 NE 286. 
Iowa.—Williamson v. Williamson, 


4 Iowa 279. 


Ky.—Sizemore vy. Davidson, 183 Ky. 
166, 208 SW 810. 


Mich.—Dragoo v. Dragoo, 50 Mich. 
573, 15 NW 910. 


Mo.---White v. Watkins, 23 Mo. 423; 


Porter v. Citizens’ Bank, 73 Mo. A. 
513. 

N. Y.—-Haight v. ‘Child, 34 Barb. 
186. 


Pa.—Grier v. Sampson, 27 Pa. 183, 
a A ke 


See Cunningham v. Cunningham, 46 
W. Va. 1, 32 SE 998 ¢dictum). 


“A man sells land by parol and 
puts the purchaser in possession, 
who, instead of remaining, quits the 
possession and leaves the land va- 
cant; can there be any doubt that 
the possession follows the legal title? 
It must vest somewhere. The rights 
and responsibilities that pertain to 
the possession of land must for ever 
attach to somebody, and in judgment 
of law they attach to the owner of 
the title when no one has the actual 
possessio pedis. Would a chancellor 
decree a conveyance to a purchaser 
by parol who had_ abandoned the 
premises and surrendered the posses- 
sion to the owner of the legal title? 
Clearly not.” Grier v. Sampson, su- 
pra. 

5. Dougan vy. Blocher, 24 Pa. 28; 
Rankin v. Simpson, 19 Pa. 471, 57 
AmD 668. 

Necessity that assumption of pos- 
session be in pursuance of and refer- 
able solely to contract see supra §§ 
203-206. 

6. Rankin v. Simpson, 19 Pa. 471, 
57 AmD 668. 


7, Rankin vy. Simpson, supra. 


8. Townsend v. Vanderwerker, 160 
URES LNG eS Cte 2 oe a4 Om lesen eda 38333 
Drum v. Stevens, 94 Ind. 181. 


[a] Thus, where the vendee of a 
half interest in property, after taking 
possession, subsequently relinquished 
it to the other half owner, no inten- 
tion to abandon the interest the ven- 
dee has acquired was shown, since 
the possession of one tenant in com- 
mon is the possession of all, and so 
such vendee did not lose his right to 
have the contract specifically en- 
forced. Townsend vy. Vanderwerker, 
LOO SUES. Lil L6cSCty258-5.40) oo .ed. 
383. 


9. Cunningham y. Cunningham, 46 
W. Va. 1, 32 SH 998. 


10. Winchell v. Winchell, 100 N. Y. 
159, 2 NE 897; O'Hara wv. O’Hara, 16 
On. (Cir-WiCt 367, 9) Ohy Cire Weer 293. 


11. Possession as part perform- 
ance in general see supra §§ 201, 202. 


12. Alaska.—Treat v. Ellis, 6 Alas- 
ka 290. 
Del.—Shepherd v. Niles, 14 Del. Ch. 


316, 125 A 669, 672 [quot Cyc]. 


Mich.—Harrison v. Eassom, 
Mich. 685, 176 NW 460. 


Minn.—Evergreen Cemetery Assoc. 
v. Armstrong, 37 Minn. 259, 34 NW 
3 
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Mo.—Charpiot v. Sigerson, 25 Mo. 
63. 

Ok1.—Boese vy. Childress, 83 Okl. 60, 
200) PLS. 

Pa.Sample vy. Horlacher, 177 Pa. 
247, 35 A 615; Ackerman v. Fisher, 
57 Ra. 457. 


W. Va.—Huntington, ete., Land De- 


velopment Co. v. Thornburg, 46 W. 
Va. 99, 33 SE 108. 

Wis.—Marshall, etc., Bank v. 
Schuerbrock, 195 Wis. 203, 217 NW 
416. 


Possession by promisee through 
tenant or vendee see infra § 214. 


18. Hunt v. Lipp, 30 Nebr. 469, 46 
NW 632; Poland v. O’Connor, 1 Nebr. 
50, 983 AmD 327. 

14. Fulton y. Jansen, 99 Cal. 587, 
34 P 331; Miller v. Zufall, 113 Pa. 317, 
6 A 350; Gangwer v. Fry, 17 Pa. 491, 


55 AmD 578; Miller v. Lorentz, 39 W. 
Va. 160, 19 SE 391. 


[a] Although act constitutes only 
possession usually taken of unculti- 
vated timber land it is not sufficient 
as:actual and notorious possession, or 
part performance of a _ contract. 
Gangwer v. Fry, 17 Pa. 491, 55 AmD 
578. y 


Cutting or removal of timber as im- 
provement of property see infra § 218 
note 49 [a]. 


15. Chamberlain vy. 
Nate Mot 65,7 Av634; 


Manning, 41 


16. Frostburg Coal Co. v. Thistle, 
20 Md. 186. 
17. Shepherd v. Niles, 14 Del. Ch. 


316, 125 A 669. 


18. Miller v. Ball, 
Stewart vo Pomilinsonyacd Sen saa ts 
112 NW 849. See Townsend v. Van- 
derwerker; 160 U. S. 171,.16 SCt 258) 


CALNE Yeas 


40 L. ed. 383 (apparently applying 
the rule). 
[a] hus (1) where the purchaser 


of a house and lot of land under an 
oral contract entered upon the prem- 
ises and set out large shade trees 
thereon, a work requiring the assist- 
ance of a team of horses and several 
men for nearly a week, the fact that 
he had not actually occupied the 
house at the time the vendor repudi- 
ated the contract and refused to exe- 
cute a conveyance does not deprive 
him of a right to have the contract 
specifically performed. Stewart v. 
Tomlinson,’ 21 S21! 337, LEZIN Ww $49; 
(2) The possession of a vendee of a 
wild, uncultivated tract of land is 
sufficient where he builds roads to it 
and upon it, constructs a shanty or 
cabin, clears out brush and cuts up 
fallen trees, and cuts timber. Miller 
Vv. Ball, 64N: ¥. 286. 


Nature and sufficiency of improve- 
ments see infra §$§ 215-220. 


19. Glass v. Hulbert, 102 Mass..24, 
3 AmR 418; Broughton v. Coffer, 18 
Gratt. (59 Va.) 184. 

Possession as part performance see 
supra §§ 201, 202. + 

20. Williams v. Carty, 205 Mass. 
396, 91 NE 392; Metropolitan Lumber 
Co. v. Lake Superior Ship Canal, etc., 
Co., 101 Mich. 577, 60 NW 278. 
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ance of the contract;?1- but where a contract con- 
templates the conveyance of two or more parcels for 
distinct considerations, or the consideration is ap- 
portioned among the parcels, so that the transac- 
tions are several and separate, possession of one of 
such tracts or parcels of land is not an act of part 
performance as to any other or others.?? 


[§ 214] ccc. Possession through Tenant or Other 
Third Person. The assumption and holding of pos- 
session of property under an oral contract need not, 
in order to constitute an act of part performance of 
the contract on the part of the promisee,** be done 
by him personally, but may be done through a ten- 
ant,?* or may be effectually accomplished by a con- 
veyance of the property by the promisee to a third 
person and possession by the latter.?® Similarly, 
where property agreed to be conveyed is in the oc- 
cupancy of a tenant of the promisor at the time of 
the making of the agreement, the attornment of 
such tenant to the promisee effects a sufficient tak- 
ing of possession by the latter,?® and on the oral 
sale or conveyance of an undivided interest in prop- 
erty occupied by a tenant, possession is sufficiently 
taken by receiving a proportionate share of the 
rents.27 It has been held that on the purchase by 


21. Ark.—Cross v. 
Ark. 363, 88 SW 945. 


Ga.—Blalock v. Waggoner, 


Johnston, 76 


of an oral 


82 Ga. 
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did not constitute part performance [ 
agreement between the 
parties for the.formation of a part- 


[§§ 213-216 


a married woman of an undivided interest in prop- 
erty of which her husband is the other coowner, 
and in possession of the whole, the possession of 
the husband is the possession of the wife so far as 
concerns the part performance of her contract.”* 


[§ 215] dd. Nature and Sufficiency of Improve- 
ments—(aa) Referability to Contract—aaa. In Gen- 
eral. The general rule that, in order to constitute 
part performance of an oral contract and so au- 
thorize its specifie enforcement,?’ an act must be 
done in pursuance of the contract, and be unequivo- 
cally referable thereto rather than to any other right 
or title,?® is applicable to the making of improve- 
ments upon land;*! and, e converso, improvements 
are ordinarily sufficient as acts of part performance 
where their making cannot reasonably be explained 
except on the ground of the existence of the con- 
tract and an intention to carry it out,?? as where 
the improvements made under an oral lease for a 
term of years are such as would not ordinarily be _ 
made by a tenant from month to month** or their 
cost exceeds the annual rental value of the land.*# 


[§ 216] bbb. Improvements on, or for Benefit of, 
Other Land. Improvements made upon,*® or for the 


Utah.—-Price v. Lloyd, 31 Utah 86, 
86 P 767, 8 LRANS 870. 


Va.—Plunkett v. Bryant, 101 Va. 


122, 8 SE 48. : 


Iowa.—Sweeney v. O’Hora, 43 lowa 
34. 


N. Y.—Smith v. 
Sandf. Ch. 579. 


W. Va.—Bryson vy. McShane, 48 W. 
Va. 126, 35 SE 848, 49 LRA 527. 

Wis.—Bartz v. Paff, 95 Wis. 95, 69 
NW 297, 37 LRA 848; Jones v. Pease, 


Underdunck, 1 


21 Wis. 644. 

Contra In re Allen, 1 Watts & S. 
(Pa.) 383. 

{a] A fortiori taking possession 


of part of the land, and continuing 
in possession of the remainder (1) is 
a sufficient possession of the whole. 
Cross v. Johnston, 76 Ark. 363, 88 
Sw 945. (2) Continuance of posses- 
sion commenced prior to contract as 
part performance in general see su- 
pra §§ 204-206. 


22. Small y. Northern Pac. R. Co., 
20 Fed. 753 [app dism 134 U. S. 514, 
10 SCt 614, 33 L. ed. 1006]. 


23. Possession as part performance 
see supra §§ 201, 202. 


24. Sweeney v. O’Hora, 43 Iowa 
34; Shearer v. Gibson, 123 Mich. 467, 
82 NW 206; Williams v. Landman, 8 
Watts & S. (Pa.) 55; Pugh v. Good, 
8 Watts & S. (Pa.) 56, 37 AmD 534. 
See Doubet v. Doubet, 186 Ill. A. 
316 (applying the rule). But see 
Harrison v. Harrison, 36 W. Va. 556, 
15 SE 87 (treating possession so held 
as insufficient). 


25. Blalock yv. Waggoner, 
122, 8 SE 48. 


26. Williams v. Landman, 8 Watts 
& S. (Pa.) 55; In re Tressler, 66 Pa. 
Super. 547. 


27. Shearer vy. Gibson, 123 Mich. 
467, 82 NW 206. Compare Scheuer v. 
Cochem, 126 Wis. 209, 105 NW 573, 4 
LRANS 427 (holding that the receipt 
by plaintiff from defendant of a share 
of the rents of land to which title had 
been taken in the name of defendant 


82 Ga. 


nership to deal in Jands). 


28. Murphy v. Stever, 47 Mich. 522, 
11 NW 368. 


29. Specific performance of oral 
contracts partly performed in general 
see supra § 170. 


30. Referability to contract of acts 
een: performance see supra §§ 190- 


31. Ark.—Morrison y. Peay, 21 
Ark. 110. 
ic v. Marshall, 19 Cal. 


Conn.—Osborn y. Phelps, 19 Conn. 
63, 48 AmD 133. 


Ga.—Vickers y. Robinson, 157 Ga. 
131, 122 SE 405. 


Ill.—Richardson v. Lander, 267 Ill. 
181, 108 NE 46; Ranson v. Ranson, 
233 Ill. 369, 84 NE 210; Wright v. 
Raftree, 181 Ill. 464, 54 NE 998; Wood 
v. Thornly, 58 Ill. 464. 


Iowa.—-Truman y. Truman, 79 Iowa 
506, 44 NW 721. 


Kan.—Nay v. Mograin, 24 Kan. 75. 


Me.—Bigelow vy. Bigelow, 93 Me. 
439, 45 A 513. 
Mich.—McMurtrie v. Bennette, 


124. 


Mo.—Anderson y. Scott, 94 Mo. 637, 
8 SW 235. 


Bae H.—Abbott v. Baldwin, 61 N. H. 
583. 


N. J.—Tunison, v. Bradford, 49 N. 
Seehlgy DUO 22 mA wh gos 


N. Y.—Ogsbury v. Ogsbury, 115 N. 
Y¥. 290, 22 NE 219. i 4 


Oh.—Henry vy. Henry, 


ai. 


Or.—Tonseth v. Larsen, 69 Or. 387, 


Harr. 


20 1OD Sts 


138 P 1080, 1082 [quot Cyc]; Wal- 

lace we, Scogeins. Wis Ore AiG 1saOr: 

502, 21 P 558, 17 AmSR 749. 
Pa.—Poorman vy. Kilgore, 26 Pa. 


365, 67 AmD 524. 


814, 45 SE 742; 
82 Va. 371. 


vanes l aia s v. McKenzie, 23 Man. 
120. 


[a] Improvements referable to ti- 
tle acquired by deed.—Improvements 
made by one who, having agreed with 
common owners of realty to purchase 
the whole thereof, took a deed signed 
by less than the whole number of 
such tenants in common, and went 
intc possession, are referable to the 
title acquired by such deed and so 
eannot constitute part performance 
of the oral agreement as to the re- 
maining tenants in common. Nay v. 
Mograin, 24 Kan. 75. 


{b] Improvement by husband un- 
der contzact with wife—(1) -An 
agreement by an intended wife to 
deed her lands to her husband is not 
part performed by marriage and his 
subsequent entry on and improve- 
ment of the land, such acts being re- 
ferable to his tenancy by the curtesy. 
Henry v. Henry, 27 Oh. St.. 121) | (2) 
The act of a husband in making im- 
provements on the land of his wife 
while they were living together there- 
on, being such an act as might nat- 
urally be done by a husband without 
agreement, does not point to an agree- 
ment binding the wife to make com- 
Reneaoy une oroy by will or other- 
wise. unkett y. Bryant, 101 - 
814, 45 SE 742. ? ae 


_ Improvements as part performance 
in connection with: 


Possession see supra § 202. 
Rendition of services see infra § 223. 


Griggsby v. Osborn, 


32. See cases infra notes 33, 34. 
33. Wallace v. Scoggins, 17 O 
rat Noe On D0 Ze 21s 5b Comluz AmSR 
34. Morrison v. Peay, 21 Ark. 110. 
35. Osborn v. Phelps, 19 Conn. 63, 


48 AmD 133; Swan Oil Co. v. Lind 
123 Ga. 550, 51 SH 1622; Aned Ea. 
Scott, 94 Mo. 687, 8 SW 285. 


Yor later cases, developments and changes in the iaw see Annotations, same title and section number, 


§§ 216-218] 


benefit of,?° other land than that to which an oral 
contract relates cannot be deemed referable solely 
to such contract and therefore do not constitute 


part performance thereof.37 


[§ 217] (bb) Consent of Promisor.?8 
ing of improvements on land by the promisee under 
an oral contract must, in order to constitute an 
act of part performance of such contract,?® be done 
with the consent or acquiescence of the promisor ;*° 
and so improvements are insufficient where they 
are made without the promisor’s knowledge,#! or 
after his death and without the consent of his 
heirs,** or with knowledge that he has repudiated 
the contract or refused to perform it,4? or under a 
foreible or unauthorized possession.*4 Express pro- 
tests against the making of improvements will not, 
however, render them insufficient as part perform- 


36. Wright v. 
464, 54 NE 998. 


37. See cases supra notes 35, 36. 


Referability of improvements to 
contract in general see supra § 215. 


38. As essential to sufficiency of 
acts of part performance in general 
see supra § 189. 


39. Improvements as part per- 
formance in connection with: 


Possession see supra § 202. 
Rendition of services see infra § 223. 


40. Richardson vy. Lander, 267 Ill. 
181, 108 NE 46; Moore v. Higbee, 45 
Ind. 487; Tunison v. Bradford, 49 N. 
J. Eq. 210, 22 A. 1073; Nibert v. Bag- 
hurst, 47 N. J. Eq. 201, 20 A 252. See 
Mournin v. Trainor, 63 Minn. 230, 65 
NW 444 (apparently recognizing the 
rule); and cases infra notes 41—44. 
Compare McClure v. McClure, 1 Pa. 
874 (holding that improvements, in 
order to constitute part performance 
of an oral promise to give land, must 
have been made at the request of the 
donor). 


iateree, acl Sil) sil: 


41. Farms v. McKenzie, 23 Man. 
120. 

42. Baldwin v. Squier, 31 Kan. 283, 
pina Osis 

43. Ill.—Wood v. Thornly, 58 Ill. 
464. 


Mo.—Parke v. Leewright, 20 Mo. 85. 


Mont.—Boulder Valley Ditch Min., 
etc., Co. v. Farnham, 12 Mont. 1, 29 


sPeoiiie 
Pa.—Aurand v. Wilt, 9 Pa. 54. 


Tex.—Ann Berta Lodge No. 42, I. 
O. O. F. v. Leverton, 42 Tex. 18. 


Compare Williams v. Carty, 205 
Mass. 396, 91 NE 392 (holding that im- 
provements were not insufficient as 
part performance because made after 
the promisee discovered that the 
promisor had fraudulently omitted 
from a deed part of the property 
agreed to be conveyed, where it was 
reasonable husbandry and good man- 
agement to proceed to make the im- 
provements). 


44, Nibert v. Baghurst, 47 N. J. 
Eq. 201, 20 A 252. 

Consent of promisor to assumption 
and holding of possession see Supra 
§§ 209, 210. 


45. Potter v. Jacobs, 111 Mass. 32. 


46. Mournin v. Trainor, 63 Minn. 
230, 65 NW 444. 
fa] Thus where one orally agrees 


to sell and convey property to another 
-with knowledge that the latter in- 
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ance where the protests are not founded upon a repu- 
diation of the contract but merely upon the prom- 
isee’s failure to comply with the terms thereof.*® 


Passive acquiescence or assent to the making of 


The mak- 


General. 


tends to take possession and con- 
struct a house thereon, and knowing 
that such improvement is being made, 
fails to object thereto, his consent or 
acquiescence is sufficiently shown. 
Mournin v. Trainor, 63 Minn. 230, 65 
NW 444. 


47. Improvements as part per- 
formance in connection with: 


Possession see supra § 202. 
Rendition of services see infra § 223. 


48. Improvements as making an- 
tecedent possession referable to con- 
tract see supra § 205. 


49. UU; S—Logue vi Langan, 
Fed. 455, 81 CCA 271. 


Ark.—Young vy. Crawford, 82 Ark. 
33, 100 SW 87. 


Cal.—Foster v. Maginnis, 
264, 26 P 828. 


Fla.—Murphy v. Hohne, 73 Fla. 803, 
74 S 973, LRA1917F 594; L’Engle v. 
Overstreet, 61 Fla. 658, 55 S 381, 384 
Feit Cycir 


Ga.—Ssarr v. West, 152 Ga. 595, 110 
SE 724. 

Ill.—Johnson v. Crouch, 325 Ill. 559, 
156 NE 754; Woodard v..Woodard, 178 
Hl. 295, 52 NE 1041. 


Me.—Bigelow v. Bigelow, 
439, 45 A 513. 


N. Y.—Cooley v. Lobdell, 153 N. Y. 
596, 47 NE 783; Ogsbury v. Ogsbury, 
115 N. Y. 290, 22 NE 219; McKinley 
v. Hessen, 135 App. Div. 832, 120 
NYS 257 [rev on other grounds 202 
N. Y. 24, 95 NE 32 (rearg den 202 N. 
Y. 587, 96 NE 1121)]; Van Epps v. 
Clock, 53 Hun 688, 3 Silv. Sup. 500, 7 
NYS 21. 

Okl.—Cannon v. Unruh, 84 Okl. 36. 
202 P 182; Johnston v. Baldock, 83 
Okl. 285, 201 P 654, 658 [quot Cyc]. 


Or.—Tonseth v. Larsen, 69 Or. 387, 
138 P 1080, 1082 [cit Cyc]. 


Pa.—Wack v. Sorber, 2 Whart. 387, 
30 AmD 269. 


R. 1.—Peckham vy. Barker, 8 R. I. 
Lagis 

Tex.—Babcock v. Lewis, 52 Tex. 
Civ. Avs, 113 Siw 584. West jv. Web- 
ster, 39 Tex. Civ. A. 272, 87 SW 196. 


Utah.—Price v. Lloyd, 31 Utah 86, 
86 P 767, 8 LRANS 870. 


Va.—tTrout v. Trout, 25 SH 98; Dar- 
lington v. McCoole, 1 Leigh (28 Va.) 
36. 

W. Va.—Moore v. Moore, 72 W. Va. 
260, 78 SE 99; Harrison v. Harrison, 
36 W. Va. 556, 15 SE 87; Gallagher v. 
Gallagher, 81 W. Va. 9, 5 SH 297. 
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89 Cal. 


93 Me. 


improvements is sufficient, and it need not be posi- 
tive or express.*® 


[§ 218] (ec) Value 


and Permanency—aaa. In 


It is a general rule that improvements 
made upon land, in order to constitute part per- 
formance of an oral contract,t* as distinguished 
from mere evidence that an antecedent possession 
of the property has become referable to the con- 
tract,** must be valuable, substantial, and perma- 
nent;*® and slight and insignificant improvements 
or changes in the property, such as might be made 
by any person as an incident to the occupation of 
the premises, are insufficient,°® as are ordinary 


Compare Farrar v. Goodwin, 98 W. 
Va. 215, 126 SH 922, 923 (holding im- 
provements sufficient where they were 
“clearly such as ordinarily would be 


| made by the owner of land as distin- 


guished from those attached by one 
occupying it as tenant”). 


And see cases infra this note; and 
note 50. 


{a] Improvements held sufficient. 
—(1) Constructing a house or shed, 
well, and corrals, and fencing and 
grubbing and clearing land, of a total 
value of seven hundred and fifty dol- 
lars. Williams v. Sweatt, (Tex. Civ. 
Ax) 7208. SW 230; (2) Repairing 
fences, and cutting out brush anda 
underbrush, although the expendi- 
tures therefor did not exceed ten per 
cent of the purchase price of the 
land, which was two hundred and 
fifty dollars. Van Epps v. Clock, 53 
Hun 638, 3 Silvy. Sup: 500, 7 NYS 21. 
(3) Cleaning out an abandoned mine, 
replacing tracks, air pipes, and ap- 
pliances, repairing machinery, run- 
ning new drifts and crosscuts, and 
opening up valuable bodies of ore, and 
mining the same. Finlen v. Heinze, 
32 Mont. 354, 80 P 918. (4) Clearing 
land, erecting fences, and sawing tim- 
ber into lumber preparatory to build- 
ing a house on the land. Vickers v. 
Robinson, 157% Gar 731, 122" SH 405: 
(5) Fencing and the construction of 
a barn, the value of such improve- 
ments being six hundred or seven hun- 
dred dollars, especially where the 
agreed purchase price of the land was 
only two hundred dollars. Wright v. 
Brooks, 47 Mont. 99, 130 P 968. (6) 
Digging a well and putting in the 
foundation for an intended building 
to be used as a stable. Babcock vy. 
Lewis, 52 Tex. Civ. A. 8, 113 SW 584. 
(7) Building roads to and upon the 
land, construction of a cabin or shan- 
ty, and clearing away underbrush and 
fallen trees. Miller v. Ball, 64 N. Y. 
286. (8) Permanent improvements 
erected at a cost of one hundred and 
eighty seven dollars on property cost- 
ing four hundred dollars. ' Wells v. 
Davis, 77 Tex. 636, 14 SW 237. 


50. Ga.—Farr v. West, 152 Ga. 595, 
110 SE 724, 


Me.—Bennett v. Dyer, 89 Me. 17, 3h 
A 1004. 


Okl.—Johnston vy. Baldock, 83 Okl. 
285, 201° P “654. 


Tex.—Cobb v. Johnson, 101 Tex, 
440,108 SW 811 [rev (Civ. A.) 105 SW 
847]; Wooldridge v. Hancock, 70 Tex. 
18, 6 SW 818; Eason v. Hason, 61 Tex, 
225; Ann Berta Lodge No. 42 I. O. O. 
F. v. Leverton, 42 Tex. 18. 


W. Va.—Moore v. Moore, 72 W. Va. 
260, 78 SE 99. 
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repairs.°? 


value of the improvements made; 


ue must be considered, so far as it affects their suf- 
ficiency, in connection with the value of the prop- 
erty upon which they are made.°® 

[§ 219] bbb. Value Less than Value of Use and 


And see cases infra this note. 


[a] What are ‘valuable improve- 
ments.”—'‘ ‘Valuable improvements’, 
as used relating to specific 


performance of a parol contract for 
the purchase of real estate, mean 1m- 
provements of such character as add 
permanent value to the freehold, and 
such as would not likely be made by 
one not claiming the right to the pos- 
session and enjoyment of the free- 
hold estate.” Farr v. West, 152 Ga. 
595, 110 SE 724 [quot Vickers v. Ro- 
binson, 157 Ga. 731, 122 SE 405, 409]. 


[b] Improvements held insuffi- 
cient.—(1) Improvements of trifling 
value, “such as all farmers’ wives 
make upon their husbands’ premises, 
in order to gratify their taste or im- 
prove their table.” Cooley v. Lob- 
Geli gt 5 3 MIN iY D9 Oper du UNI cosmetics 
(2) Construction of a hen house or 
chicken coop of a value variously es- 
timated at five dollars and a half and 
fifteen dollars. Cobb v. Johnson, 101 
Tex. 440, 108 SW 811 [rev (Civ. A.) 
105 SW 847]. (8) Construction of 
hog pen out of materials on the land. 
Bradley v. Owsley, 74 Tex. 69, 11 SW 
1052. (4) Removal of rocks to make 
a passable road through the land. 
Miller v. Zufall, 113 Pa. 317, 6 A 350. 
(5) Clearing out brush on small por- 
tions of the land, and clearing ditches. 
Ashcraft v. Tucker, 136 Ark. 447, 206 
SW 896. (6) Clearing weeds, rub- 
*bish, and bushes, which ‘did not 
amount to much,” from lots previous- 
ly cultivated, and putting on fertiliz- 
er. Farr v. West, 152 Ga. 595, 110 SE 
724, 725, (7) Betterments costing 
only two or three dollars on. the roof 
of a house. Mitchell v. Redus, 144 
Ark. 332, 222 SW 47. (8) Doing some 
electric wiring in a house, ‘“‘the na- 
ture, extent, and expense thereof not 
being disclosed in the record.” Falk 
v. Devendorf, 172 Wis. 10, 177 NW 894. 
(9) Under a parol contract for a rail- 
road right of way, the excavation of 
a small amount of dirt, involving at 
most the expenditure of a few dol- 
lars. Wisconsin, etc., R. Co. v. Mc- 
Kenna, 139 Mich. 43, 102 NW 281. 
(10) Plowing a driving park on land. 
Bennett v. Dyer, 89 Me. 17, 35 A 1004. 


51. Ham v. Goodrich, 33 N. H. 32; 
Moore v. Moore, 72 W. Va. 260, 78 SE 
99; Gallagher v. Gallagher, 31 W. Va. 
9, 5 SE 297; Millard v. Harvey, 34 
Beav. 287, 55 Reprint 626. 


52. Finlen v. Heinze, 32 Mont. 354, 
SO eo Loe Compare Barrett v. 
Schleich, 37 Or. 613, 62 P 792 (hold- 
ing that relief was not to be denied on 
account of the unsubstantial charac- 
ter of the improvements, it appearing 
that they afforded plaintiff and her 
family a home and shelter for stock, 
and were as good as her means would 
permit; “because they are poor is 
no reason why a court of equity 
should deny relief’’). 


[a] Thus improvements made by 
the promisee in a mine of which he 
took possession under an oral con- 
tract are not to be deemed insufficient 
merely because only a small amount 
of money was expended in making 
them, where they consisted in clean- 
ing out the mine, which had prac- 


The amount of the expenditure, however, 
is not the criterion,®? nor is the wisdom or unwis- 
dom of making the expenditure,°* but rather the 
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and their val- 
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Occupation. In some jurisdictions it has been held 
that improvements made upon land do not, in con- 
nection’ with payment of part of the consideration 
of an oral contract, constitute part performance 
thereof where the value of such improvements,°® 
or their value together with the amount of the 


part payment,®? is equalled or exceeded by the 


tically been abandoned, and replacing 
the tracks, air pipes, and other ap- 
pliances, repairing machinery, run- 
ning drifts and crosscuts in the mine, 
and discovering valuable bodies of 
ore, and mining and smelting the 
same. Finlen v. Heinze, 32 Mont. 354, 
80 P 918. 


53. Gallagher v. Gallagher, 31 W. 
Wels De taiey, Jah Ae 


54. See cases supra notes 52, 53. 
55. Van pps v., Clock, soou Lum 
638, 3 Silv. Sup. 500, 7 NYS 21, 26; 
Cobb v. Johnson, 101 Tex. 440,. 108 


SW 811 [rev (Civ. A.) 105 SW 847]; 
Cook v. Erwin, 63 Tex. Civ. A. 584, 133 
SW 897. See Wright v. Brooks, 47 
Mont. 99, 130 P 968 (apparently ap- 
plying the rule). 


“While the improvements were 
slight, while the expenditures of the 
yes [promisee] upon the land 
were not great, while the money val- 
ue of the improvements made by her 
was moderate in amount, it must be 
borne in mind that the purchase price 
or value of the land was moderate.” 
Van Epps v. Clock, supra. 


56. Cal.—Burris v. Landers, 114 
Cal, 30546 1625 
Pa.—Hart v. Carroll, 85 Pa. 508. 


See Lord’s App., 105 Pa. 451 (recog- 
nizing the rule); McGibbeny v. Bur- 
master, 53 Pa. 332 (holding improve- 
ments sufficient where the expense of 
making them far exceeded the value 
of the land); Toe v. Toe, 3 Grant 74; 


Eckert v. Eckert, 3 Penr. & W. 332 
(both apparently recognizing the 
rule). But see Young v. Glendenning, 


6 Watts 509, 510, 31 AmD 492 (hold- 
ing that improvements are not ren- 
dered insufficient by the fact that the 
rents or profits of the land exceed 
their value, for, ‘fon that ground, the 
equitable title would always be de- 
feasible, for a time must come when 
compensation would be complete; and 
the right of the donee would depend 
on the time when he called for the 
conveyance’’). - 


Utah.—Boland v. Nihlros, 293 P 7. 
See Price v. Lloyd, 31 Utah 86, 86 P 
767, 8 LRANS 870 (dictum). 


Va-—Drout sv) routwe (Via eo 
98. See Darlington v. McCoole, 1 
Leigh (28 Va.) 36 (apparently recog- 
nizing the rule). 


W. Va.—Gallagher v. Gallagher, 31 
WiiVi2esd, 15>) Shmeoye 


See Treat v. Ellis, 6 Alaska 290 
(dictum); Wright v. Brooks, 47 Mont. 
99, 130 P 968 (holding improvements 
sufficient where their value far ex- 
ceeded the agreed purchase price of 
the land). 


Compare Marr v. Shaw, 51 Fed. 860 
(holding that where the value of the 
improvements was far exceeded by 
advances made to the vendee by the 
vendor, there was no equity in the 
vendee’s favor because of the im- 
provements); Young yv. Crawford, 82 
Ark. 33, 100 SW 87 (where it was said 
that the fact that the rents and profits 
from the use of land greatly exceeded 
the cost or value of the improvements 
perhaps should not be made a distinct 


For later cases, developments and changes in the law see Annotations, 


value of the use and occupation of the property 


ground for refusing specific perform- 
ance, but that it should be considered 
in determining the nature and extent 
of the improvement and in testing the 
grounds alleged for equitable inter- 
vention). 


“Tt must appear” . .).., thatethe 
loss of his improvements would be a 
sacrifice to the . . . [promisee]. 
If, therefore, he had gained more by 
the possession and use of the land 
than he has lost by his improvements, 
or if he has been in faet fully com- 
pensated for the improvements, they 
will not be available to him as a 
ground for specific execution.” Gal- 
lagher v. Gallagher, supra. 


[a] In Texas (1) it has been held 
that improvements will not be re- 
garded as part performance where 
their value is equalled or exceeded by 
the value of the use and occupation of 
the land while it was in the promisee’s 
possession (Wooldridge v. Hancock, 
70 Tex. 18, 6 SW 818; Eason v. Ha- 
son, 61 Tex. 225; Ann Berta Lodge No. 


42 I. O. O. F. v. Leverton, 42 Tex. 18; 
Martin v. Martin, (Civ.. A.) 207 SW 
188. See Mondragon v. Mondragon, 


(Civ. A.) 239 SW 650 [mod on other 
grounds 113 Tex. 404, 257 SW 215] 
[holding that improvements made out 
of the revenues of the land do not 
constitute part performance]), (2) or 
even where the value of the improve- 
ments is only slightly in excess of 
the value of the use and occupation. 
(Fabra v. Fabra, (Civ. A.) 221 SW 
1008; Jackson v. Carlock, (Civ. A.) 
218 SW 578 [value of improvements 
plus amount of part payment of pur- 
chase price only exceeding slightly 
the value of the use and occupation]). 
(3) In a number of other cases, how- 
ever, the rule has been expressly de- 
nied, and it has been held that im- 
provements are sufficient as part per- 
formance even though their value is 
less than that of the use and occupa- 
tion. Hudgins v. Thompson, 109 Tex. 
433, 211 SW 586 [rev (Civ. A.) 168 SW 
659]; Wells v. Davis, 77 Tex. 636, 14 
SW 237; La Master v. Dickson, 17 
Tex. Civ. A. 473, 43 SW 911 [aff 91 
Tex. 593, 45 SW 1]; Baker v. De 
Mreese, 2 Tex, Civ. Au 524 21S 96os 
See Cook v. Erwin, 63 Tex. Civ. A. 
584, 133 SW 897; Doyle v. First Nat. 
Bank, (Tex. Civ. A.) 50 SW 480 (both 
apparently recognizing the principle). 
Compare Babcock v. Lewis, 52 Tex. 
Civ. A. 8, 1183 SW 584, 585 (where the 
court, sardy’ “Dheris UAes [promisor] 
asserts that trivial and insignificant 
expenditures and improvements which 
do not equal in value what the ven- 
dee has gained by his occupancy of 
the land do not entitle him to have 
enforced a verbal contract for the sale 
of such land. The purchase money 
paid by the plaintiff and the improve- 
ments made on the land by him were 
not trivial and insignificant, and for 
that reason we rule against him on 
the point under consideration’). 


57. Burns v. Daggett, 141 Mass. 
368, 6 NE 727. See Mason v. Albert, 
243 Mass. 433, 137 NE 661 (holding 
that an oral contract for the sale of 
property at the agreed price of three 
thousand two hundred and fifty dol- 
lars was sufficiently performed, where 


same title and section number, 
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for the period during which the promisee has had 
possession thereof. In other jurisdictions, however, 
this doctrine has been expressly rejected, it being 
held that improvements are sufficient, provided they 
are valuable and permanent,°* even though the use 
and occupation of the land has more than compen- 
sated the promisee for their cost;° 
ure to raise or consider the point in by far the 
larger number of the cases dealing with the suffi- 
ciency of improvements as part performance would 
seem to give support to this view.*°® 


[§ 220] (dd) Possibility of Compensation in Dam- 
Under the general rule that an act, in order 
to be sufficient as part performance of an oral con- 
tract, must work such change in the status or po- 
sition of the party that it would be a fraud upon 
him not to enforce the contract,*! it has been held 


ages. 


poss2ssion was held about thirty-five 
days by payments of two hundred 
dollars on account of the price and ex- 
penditures for improvements ag- 
gregating four hundred and fifty- 
eight dollars). Compare Low v. Low, 
173 Mass. 580, 54 NE 257; Potter v. 
Jacobs, 111 Mass. 32 (both holding 
that where the improvements made 
exceeded the value of the land they 
were sufficient). 


58. Value and permanency of im- 
provements in general see supra § 218. 


59. Ga.—Mims v. Lockett, 33 Ga. 


Ill.—Gaines v. Kendall, 176 Ill. 228, 
52 NE 141. 


Md.—Shepherd v. Bevin, 9 Gill. 32 
[rev 1 Md. Ch. 244]. 


Minn.—Jorgenson v. Jorgenson, 81 
Minn. 428, 84 NW 221. 


N. Y.—Young v. Overbaugh, 145 N. 
Y. 158, 39 NE 712 [aff 76 Hun 151, 27 
NYS 553]; Brune v. Vom Lehn, 112 
Misc. 342, 183 NYS 360 [aff 196 App. 
Div. (907, 187 “NYS .9289. ‘But! see 
Dunckel v. Dunckel, 56 Hun 25,8 NYS 
888 (treating improvements as insuffi- 
cient where their value was less than 
interest on the purchase price of the 
Jand). 


[a] Reason for rule.—‘‘When a 
party has placed himself in a posi- 
tion to ask for specific performance, 
either by possession or improvement, 
the thing, that is, the land, is his, or 
at least he is entitled to a convey- 
ance, a specific performance, at that 
time, and the rents, profits, issues, or 
benefits accruing to him from its use 
and occupation from that time are his, 
and not that of the vendor or donor; 
and when he is asked or required to 
appropriate these things or benefits 
in compensation for his labor, im- 
provements and expenses, he is asked 
or required to compensate himself 
with that which is his own, and for 
which he is supposed to have entered 
into the agreement.’”’ Mims v. Lock- 
ett, 33) (Gas, 1s. 


60. See cases passim supra §§ 202, 
218; and infra § 223. 

61. See supra § 187. 

62. Detrick v. Sharrar, 95 Pa. 521; 


Ballard v. Ward, 89 Pa. 358; Hart v. 
Carroll, 85 Pa. 508; McKowen v. Mc- 
Donald, 43 Pa. 441, 82 AmD 576; 
Moore v. Small, 19 Pa. 461; Donnelly’s 
Est., 15 Pa. Co. 11; Crane’s Nest Coal, 
etc., Co. v. Virginia Iron, etec., Co., 108 
Va. 862, 62 SE 954, 1119; Hoover v. 
Baugh, 108 Va. 695, 62 SE 968, 128 Am 
SR 985; Henley v. Cottrell Real HEst., 
etc., Co., 101 Va. 70, 43 SE 191; Trout 
v. Trout, (Va.) 25 SE 98. See Flan- 
nery v. Woolverton, 329 Ill. 424, 160 


® and the fail- 
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sufficient ;°? 


ance.®4 


eral. 


NE 762 (apparently recognizing the 
rule); Piatt v. Seif, 207 Pa. 614, 57 A 
68; Lord’s App., 105 Pa. 451; Moyer’s 
App., 105 Pa. 432; Dougan v. Blocher, 
24 Pa. 28 (last four cases recogniz- 
ing the rule stated in the text). 
Compare Miller v. Zufall, 113 Pa. 317, 
6 A 350 (holding that improvements 
which cannot reasonably be com- 
pensated in damages are required 
where the whole purchase money has 
not been paid). But see Jamison v. 
Dimock, 95 Pa. 52 (holding that in 
case of a parol sale of land it is not 
necessary that improvements, in or- 
der to be sufficient as part perform- 
ance, shall be incapable of being com- 
pensated in damages, although, it is 
said, it may be otherwise in the case 
of a gift of land, where the expendi- 
ture of money and labor in improving 
the property takes the place of a pe- 
cuniary consideration). 


63. Henley v. Cottrell Real Est., 
etc., Co., 101 Va. 70, 43 SE 191. 


64. Martin v. La Boon, 116 S.C. 97, 
107 SE 320. 


65. U.S.—Ohlendick v. Schuler, 30 
EL @ad) 5: 


Cal.—Edwards v. Estell, 48 Cal. 
194; Cordano v. Ferretti, 15 Cal. A. 
670, 115 P\ 657; Hayden v. Collins, 1 
(ORE At SEe)S Gils 122 Hla exis 


D. C.—Townsend v. Vanderwerker, 
20 D. C. 197 [rev on other grounds 160 
emsay lille Os Ciara 505040) Heres racic 
Faunce v. Woods, 55 App. 330, 5 EF. 
(2d) 7538, 40 ALR 208. 


Ida.—Roucker v. Richardson, 49 
Ida. 337, 288 P.167. But see Coughan- 
our v. Grayson, 19. Ida. 255, 113, P 724 
(holding the performance of serv- 
ices in investigating and reporting 
upon a mine and its output and work- 
ings, ete., constituted sufficient part 
performance). 

Ill.— Yager v. Lyon, 337 Ill. 271, 169 
NE 222; Flannery v. Woolverton, 329 
Tll. 424, 160 NE 762; Gladville v. Mc- 
Dole, 247 Ill. 34, 98 NE 86; Cloud v. 
Greasley, 125 Ill. -313, 17 NE _ 826; 
Temple v. Johnson, 71 Ill. 13; Quinn 
wv: Stark County Tel.iCo., 122 Dll: A, 
133. 

Kan.—Renz v. Drury, 57 Kan. 84, 
45 P 71; Baldwin v. Squier, 31 Kan. 
PIG, i 12 Sealy, 

Ky.—Walker v. Dill, 186 Ky. 6388, 
218 SW 247. 


Mich.—Webster v. Gray, 37 Mich. 
3%. 

Minn.—Olsen v. Dixon, 165 Minn. 
124, 205 NW 955; Whitman v. Ditt- 
man, 154 Minn. 346, 191 NW 821; Rob- 
ertson v. Corcoran, 125 Minn. 118, 145 
NW 812; Haubrich v. Haubrich, 118 
Minn. 394, 186 NW 1025; Stellmacher 
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that improvements on land for which the promisee 
may reasonably be compensated in damages are not ° 
and where the promisee himself has 
put a valuation on improvements they are thereby 
shown to be compensable and so insufficient as part 
performance within this rule.*? 
ty, however, the fact that improvements made are 
capable of appraisement and compensation has been — 
held not to affect their sufficiency as part perform- 


By other authori- 


[§ 221] (d) Rendition of Services—aa. In Gen- 
Ordinarily the rendition by the promisee in 
an oral contract of personal services of such na- 
ture that their value may reasonably be estimated 
in money is not such part performance of the con- 
tract as to authorize a decree of specific perform- 
ance thereof,®> under the rule permitting the en- 


v. Bruder, 89 Minn. 507, 95 NW 324, 99 
AmSR 609. 


Mont.—Hayes v. Moffatt, 83 Mont. 
214, 271 P 433. 


N. H.—Weeks v. Lund, 69 N. H. 78, 
45 A 249; Peters v. Dickinson, 67 N. 
H. 389, 32 A 154; Ham v. Goodrich, 
33 N. H. 32; Peters v. Dickinson, 67 
N. H. 389, 32° A 154. 


N. J.—Boulanger v. Churchill, 86 
N. J. Eq. 96, 97 A 947; Cooper v. Col- 
son, 66 N. J. Eq. 328, 58 A 337, 105 
AmSR 660. 


N. Y.—Russell v. Briggs, 165 N. Y. 
500, 59 NE 303, 53 LRA 556 [rev 12 
App. Div. 624, 44 NYS 1128]; Braun 
v. Ochs, 77 App. Div. 20, 79 NYS 100; 
Brune v. Vom Lehn, 112 Mise. 342, 
183 NYS 360 [aff 196 App. Div. 907, 
187 NYS 928]; Ludwig v. Bungart, 26 
Mise. 247, 56 NYS 51 [rev on other 
grounds 48 N. Y. App. Div. 6138, 63 
NYS 91]. 

Oh.—Newbold v. Michael, 110 Oh. 


St. 588, 144 NE 715; Shahan v. Swan, 
48 Oh. St. 25, 26 NW 222, 29 AmSR 


57; Nunn v.) Boal,+29| Oh. AL 141, 62 
NE 724. 

Okl.—Bahnsen v. Walker, 89 OkIl. 
143, 214 P 732. 

Or.—Roadman v,. Harding, 63 Or. 


122, 126 P 993; Farrin v. Matthews, 
62 Or. 517, 124 P 675, 41 LRANS 184. 


Pa.—Peifer v. Landis, 1 Watts 392. 
Tex.—Ward v. Stuart, 62 Tex. 333. 


Va.—Frizzell v. Frizzell, 149 Va. 
815, 141 SH 868. See Wright v. 
Pucket, 22 Gratt. (63 Va.) 370 (apply- 
ing the rule). 


W. Va.—Reel v. Reel, 59 W. Va. 106, 
52 SE 1023; Goodwin v. Bartlett, 43 
W. Va. 332,127 SE 325. 


Wis.—Marshall, ete., Bank  v. 
Schuerbrock, 195 Wis. 203, 217 NW 
416; Horn v. Ludington, 32 Wis. 73. 


Newfoundl.—Gosse v. Hutchings, 9 
Newfoundl. 375. 


Compare Vierra v. Shipman, 26 Ha- 
waii 369 (recognizing the rule, but 
holding that where the rendition of 
the services by the promisee prevent- 
ed him from entering upon a college 
course intended to prepare him for 
his life work, and he thereby sur- 
rendered and lost the opportunity to 
procure such education, he could not 
be restored to his original position, 
and so a refusal to compel the per- 
formance of the contract would work 
a fraud on him). 


[a] Change of residence in order 
to perform services does not render 
them sufficient part performance nor 
estop the promisor from invoking the 
statute of frauds. Olsen vy. Dixon, 
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forcement of oral contracts partly performed,*® for 
the reasons that such services are equivalent merely 
to payment of the consideration of the contrac 
and that the promisee’s remedy at law to recover 
their value is adequate;** but in those jurisdictions 
in which payment is regarded as sufficient part per- 
formance®” the rendition of services is likewise 
Similarly, where the view is taken 
that insolvency of the promisor will entitle a prom- 
isee who has paid the consideration to specific per- 
formance,’1 services are treated as part perform- 
ance where the promisor is insolvent ;‘? 
analogy to the view taken by some courts that spe- 
cifie performance is authorized where an action to 
recover a payment made is barred by a statute of 
limitations," it has been held that the rendition 


held sufficient.*° 


165 Minn. 124, 205 NW 955. 


{b] Particular services.—The rule 
stated in the text has been held ap- 
plicable to services rendered as: (1) 
A surveyor. Edwards v. Estell, 48 
Cal. 194; Webster v. Gray, 37 Mich. 
37. (2) Farm hand or foreman. 
Hayes v. Moffatt, 83 Mont. 214,'271 P 
433. (3) Business advisor or assist- 
ant in management of business and 
property. Andrews vy. Aikens, 44 Ida. 
79%; 260 P 423, 69 ALR 8. (4) Real 
estate broker. Russell v. Briggs, 165 
N. Y. 500, 59 NE 308, 53 LRA 556 [rev 
12 App. Div. 624, 44 NYS 1128]. (5) 
Legal services. Temple v. Johnson, 
71 111. 13; Farrin v. Matthews, 62 Or. 
517, 124 P 675, 41 LRANS 184; Horn 
v. Ludington, 32 Wis. 78. (6) Fur- 
nishing room, board, care, and the 
like. Stellmacher vy. Bruder, 89 
Minn. 507, 95 NW 324, 99 AmSR 609; 
Weeks v. Lund, 69 N. H. 78, 45 A 249. 
But see Pflugar v. Pultz, 43 N. J. Ea. 
440, 11 A 123 (where specific perform- 
ance of an oral agreement for which 
such services were the consideration 
was enforced, although without dis- 
cussion of the adequacy of the part 
performance). (7) Ordinary services 
of caring for and nursing an elderly 
person. Nunn v. Boal, 29 Oh. A. 141, 
162 NE 724. (8) General housework, 
or caring for a house. Brennen v. 
Derby, 124- Ora.574,, 2265, .P) 4255.09) 
Performing manual labor. Peters v. 
« Dickinson, 67 N. He 389, 32 A 154, 


66. Specific performance of oral 
contracts partly performed in general 
see supra § 170. 


67. Shahan v. Swan; 48 Oh. St. 25, 
26 NE 222, 29 AmSR 517. See Bou- 
langer v. Churchill, 86 N. J. Eq. 96, 
97 A 947 (recognizing the rule). 


Payment as part performance in 
general see supra § 197. 


Services as payment see supra § 
200. 


Gameiacer Vn VON, nso le Lue eile oo 
NE 222; Flannery v. Woolverton, 329 
Ill. 424, 160 NE 762; Gladville v. Mc- 
Dole, 247 Ill. 34, 93 NE 86; Olsen v. 
Dixon, 165 Minn. 124, 205 NW 955; 
Brune v. Vom Lehn, 112 Misc. 342, 
183 NYS 360 [atf 196 App. Div. 907, 
187 NYS 928]; Roadman y. Harding, 
63 Or. 122, 126 P 998. And see cases 
Supra note 65. \ 


Adequacy of remedy at law as af- 
fecting right to specific performance 
see supra §§ 7-10. 


ot See supra § 197 text and notes 
—74. 


70. Bird v. Trapnell, 149 Ga. 767, 
102 SE 131; Caldwell v. Drummond, 
127 Iowa 134, 102 NW 842; Harlan 
v. Harlan, 102 lowa 701, 72 NW 286; 
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ary Standard. 


and by 


Mitchell v. Colby, 95 Iowa 202, 683 NW 
769; Stem v. Nysonger, 69 Iowa 512, 
29 NW 433; Franklin v. Tuckerman, 
68 Iowa 572, 27 NW 759. 


gins See supra § 198 text and note 
72. Chastain v. Smith, 30 Ga. 96. 
geo See supra § 198 text and note 
74. Willis v. Zorger, 258 Ill. 574, 
101 NE 963; Gladville v. McDole, 247 
Ill. 34, 93 NE 86. See Flannery v. 


Woolverton, 329 Ill. 424, 160 NE 762 
(dictum). 


75. Cal.—Owens v. McNally, 113 
Cal. 444, 45 P 710, 33 LRA 369. See 
Cordano v. Ferretti, 15 Cal. A. 670, 115 
P 657 (recognizing the rule). 


Hawaii.—Vierra y. Shipman, 26 Ha- 
waii 369. 

Ida.—Andrews v. Aikens, 44 Ida. 
797, 260 P 423, 69 ALR 8. See Rouck- 
er v. Richardson, 49 Ida. 337, 288 P 
167 (recognizing the rule). 


Kan.—Taylor v. Holyfield, 104 Kan. 
587, 180 P 208; Schoonover v. Schoon- 
over, 86 Kan. 487, 121 P 485, 38 LRA 
NS 752; 


Minn.—Whitman vy. Dittman, 154 
Minn. 346, 191 NW 821; Brasch v. 
Reeves, 124 Minn. 114, 144 NW 744; 
Haubrich v. Haubrich, 118 Minn. 394, 
136 NW 1025; Stellemacher v. Bruder, 
SE tee 507, 95 NW 324, 99 AmSR 


Hn ee ee v. Hayden, 62 Mo. 101, 


Nebr.—Teske v. Dittberner, 70 
Nebr. 544, 98 NW 57, 113 AmSR 802 
[mod 65 Nebr. 167, 91 NW 181 (mod 
63 Nebr. 607, 88 NW 658) ]. 


N. J.—Cooper v. Colson, 66 N. J. 
Eq. 328, 58 A 337, 105 AmSR 660, 1 
AnnCas 997. See Boulanger | v. 
Churchill, 86 N. J. Eq. 96, 97 A 947 
(dictum). ‘ 


N. Y.—Rhodes v. Rhodes, 3 Sandf. 
Ch. 279. See Russell v. Briggs, 165 
N. Y. 500, 506, 59 NE 303, 53 LRA 556 
[rev 12 App. Div: 624, 44 NYS 1128] 
(dictum, that “there arise a case in 
which the services were of so singu- 
lar character and the relation of the 
parties so peculiar that an action at 
law for the value of the services 
would not compensate the party,’ in 
which case it seems specific perform- 
ance might be granted). 


Okl.—Eggstaff v. Phelps, 99 Okl. 54, 
226° 82. 


Or.—Mathews v. Tobias, 
605, 200 ee) £99% 


S. D:—_Quinn iv. Quinny 5) S.2 DP) 3298), 
58 NW 808, 49 AmSR 875. 


LOT Or: 


[§§ 221-222 


of services authorizes the specific enforcement of 
a contract where an action to recover their value 
would be barred.‘* 


[§ 222] bb. Services Not Measurable by Pecuni- 
Where services rendered under an 
oral contract by the promisee therein are of such 
peculiar character that it is impossible to measure 
their value by any pecuniary standard, and it is 
evident that the parties did not intend to measure 
them by any such standard, the rendition thereof 
constitutes such part performance of the contract 
as to authorize its specific enforeement,’® under the 
general rule relating to oral contracts partly per- 
formed;7® and this principle has been held appli- 
cable to services rendered in the care of an aged 
person’? or one suffering from a repulsive dis- 


Utah.—Brinton v. Van Cott, 8'Utah 
480, 33 P 218. 


W. Va.—Hurley v. Beattie, 
Va. 125, 126 SE 562. 


See Jaffee v. Jacobson, 48 Fed. .21, 
1 CCA 11, 14 LRA 352; Hayes v. Mof- 
fatt, 83 Mont. 214, 271 P 433 (dicta); 
Newbold v. Michael, 110 Oh. St. 588, 
144 NE 715 (recognizing the rule); 
and cases infra notes 77-81. 


But see Walker v. Dill, 186 Ky. 638, 
218 SW 247 (holding that the rendi- 
tion of services of such nature as 
not to admit of reduction to a mone- 
tary value will not authorize the 
specific performance of an oral agree- 
ment for the conveyance cf land, the 
promisee being left to a remedy at 
law, but in such case the value of the 
property will be considered as the 
measure of recovery). 


“There are things which money 
cannot buy; a thousand nameless and 
delicate services and attentions, in- 
capable of being the subject of ex- 
plicit contract, which money, with all 
its peculiar potency, is powerless to 
purchase. The law furnishes no 
standard whereby the value of such 
services can be estimated, and equity 
can only make an approximation in 
that direction by decreeing the spe- 
cific execution of the contract.” Sut- 
ton v. Hayden, 62 Mo. 101, 114. 


{a] Leading case.—Rhodes Ve 
Rhodes, 3 Sandf. Ch. (N. Y.) 279. 


76. Specific performance of oral 
contracts partly performed in general 
see supra § 170. 


77. Ark.—Speck v. Dodson, 
Ark. 549, 11 SW (2d) 456. 


D. C.—Whitney v. Hay, 15 App. 164 
Eat si Us (SS 22 SCt eso, 4a eee 
6d. 75381. 


Ga.—Gordon v. Spellman, 145 Ga. 
682, 89 SH 749, AnnCas1918A 852. 


fll.——Aldrich y. Aldrich, '287 111,213, 
122 NE 472. 


Kan.—Taylor v. Holyfield, 104 Kan. 
Doi OO nese 5 


Mich.—Denevan vy. Belter, 232 Mich. 
664, 206 NW 500; Howe v. Benedict, 
176 Mich. 522, 142 NW 768. See to 
same effect Sage v. Sage. 280 Mich. 
477, 203 NW 90. 


Minn.—Morrow  v. ‘Porter, 161 
Minn. 396, 202 NW 53; Svanburg v. 
Fosseen, 75 Minn. 350, 78 NW 4, 74 
AmSR 490, 43 LRA 427. See Greén- 
field v. Peterson, 141 Minn. 475, 170 
ae (apparently recognizing the 
rule). 


Mo.—Berg v. Moreau, 199 Mo. 416, 
97 SW 901, 9 LRANS 157; Hall vy. 
Harris, 145 Mo. 614, 47 SW 506; Car- 
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ease,‘* living with the promisor, either under an 
adoption or otherwise, as a member of his family or 
household, and the rendition of the customary servic- 
es as such,‘® or cohabitation by a wife with her hus- 
band after an estrangement,’? especially where the 
abandonment by the promisee of his previous busi- 
ness, plans, or home is involved.8! In particular cas- 
es, however, services rendered by one as a member 
of the family of another have been held incapable 
of being regarded as part performance of an oral 
agreement under which the promisee entered into 
the relation, on the ground that such services were 
referable in such case to the relation rather than 


ney v. Carney, 95 Mo. 353, 8 SW 729. 


Nebr.—Best v. Gralapp, 69 Nebr. 
cree 96 NW 641, 99 NW 8387, 5 AnnCas 


N. J.—Vreeland v. Vreeland, 53 N. 
de Lid. 887, 82-A’8) Phlugar Vv. Pultz, 
43 N..J. Eq. 440, 11, A 123. 


N. Y.--Flanagan v. Flanagan, 209 
App. Div. 190, 204 NYS 798; Salem v. 
Finney, 127 Misc. 387, 215 NYS 558. 


S. D—McCullom vy. Mackrell, 13 S. 
D. 262, 83 NW 255. 


Utah.—Brinion v. Van Cott, 
480, 33 P 218. 


W. Va.—Hurley v. Beattie, 98 W. 
Va. 125, 126 SE 562; Bryson v. Mc- 
Shane, 48 W. Va. 126, 35 SE 848, 49 
LRA 527. 


See Jordan v. Doty, 200 Iowa 1047, 
205 NW 964 (dictum). 


78. Bless v. Blizzard, 86 Kan. 230, 
120 P 351; Rhodes v. Rhodes, 3 Sandf. 
Ch. CN) ¥.): 12795 -Lothropsv. Marble, 
12 S. D. 511, 81 NW 885, 76 -AmSR 
626. 


79. U.S.—Brooks v. Yarbrough, 37 
B32) 527. 


Cal—MecCabe v. Healy, 138. Cal. 
81, 70 P 1008 [dist Owens v. McNally, 
113 Cal. 444, 45 P 710, 33 LRA 369]. 


Ill.— Dalby v. Maxfield, 244 Ill. 214, 
91 NE 420, 135 AmSR 312; Warren v. 
Warren, 105 Ill. 568. See Crawley 
Vv; Howe, 291. Ill. .107, 125. NE 743 
(recognizing the rule). 


Iowa.—Cook v. Ely, 116 NW_ 129. 
See Houlette v. Johnson, 205 Iowa 
687, 216 NW 679 (applying the rule). 


Kan.—Taylor v. Holyfield, 104 Kan. 
Boi 180) e208. Bichel vy.) Oliver s2.7 
Kan. 696, 95 P 396. See Bateman v. 
Franklin, 114 Kan. 183, 217 P_ 318 
(apparently applying the rule). Com- 
pare Renz v. Drury, 57 Kan. 84, 45 P 
71 [expl Anderson v. Anderson, 75 
Kan. 117, 88 P 748, 9 LRANS :229] 
(holding that the value of the serv- 
ices performed by promisee as a 
member of the promisor’s family was, 
in the particular case, ascertainable, 
and so specific performance was de- 
nied). 

Mich.—Willard _ v. Shekell, 236 
Mich. 197, 210 NW 260; Wright v. 
Wright, 99 Mich. 170, 58 NW 544, 23 
LRA 196. 


Minn.—Colby v. Street, 146 Minn. 
290, 178 NW 599; Robertson v. Cor- 
coran, 125 Minn. 118, 145 NW 812; 
Laird v. Vila, 93 Minn. 45, 100 NW 
656, 106 AmSR 420. 


Mo.—Kerr v. Smiley, 239 SW 501; 
Berg v: Moreau, 199 Mo. 416, 97 SW 
901, 9 LRANS 157; Nowack v. Berger, 
133 Mo. 24, 34 SW 489, 54 AmSR 663, 
91 LRA 810; Sharkey v. McDermott, 
91 Mo. 647, 4 SW 107, 60 AmR 270; 
Hiatt v. Williams, 72 Mo. 214, 37 
AmR 438. See Grantham v. Gossett, 
182 Mo. 651, 81 SW 895; Teats v. 
Flanders, 118 Mo. 660, 24 SW 126 (dic- 


8 Utah 
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145 Mo. A. 
(recognizing the 


ta); 
oul, 
rule). 
Nebr.—Evans v. Kelly, 104 Nebr. 
712, 178 NW 630; Rine v. Rine, 100 
Nebr. 225, 158 NW 941; Hannemann 
v. Ott, 98 Nebr. 492, 153 NW 506; 
Johnson vy. Riseberg, 90 Nebr. 217, 
33 NW 183; Hespin v. Wendeln, 85 
Nebr. 172, 122 NW 852; Peterson v. 
Bauer, 83 Nebr. 405, 119 NW 764; 
Kofka v. Rosicky, 41 Nebr. 328, 59 
NW 788, 43 AmSR 685, 25 LRA 207. 


N. H.—Weeks v. Lund, 69 N. H. 78, 
45 A 249. 


N. J.—Laune vy. Chandless, 99 N. J. 
Eq. 186, 131 A 634; Davison v. Davi- 
sony; is Noo. Eg) 2465 - Van Duyne-v. 
Vreeland, 12 N. J. Eq. 142; Van Dyne 
v. Vreeland; 1L N: J. Eq. 370. 


Nev.—Clow v. West, 37 Nev. 267, 142 
P 226. 


N. Y.—Hall v. Gilman, 77 App. Div. 
458, 79 NYS 303; Healy v. Healy, 55 
ADP me ived SL5e 66n INOS, O82 Lati adt 
Mise. 636, 66 NYS 82, and aff 166 N. 
Y. 624, 60 NE 1112 (rearg den 167 N. 
Y. 572, 60 NE 1112)]; Godine v. Kidd, 
64 Hun 585, 19 NYS 335, 29 AbbNCas 
386; Canute v. Miner, 137 Misc. 717, 
244 NYS 288. 


Oh.—Ewing v. Richards, 8 Oh. Dec. 
(Reprint) 357, 7 CincLBul 183. 

Okl.—Robinson v. Haynes, 147 Okl. 
95, 294 P 803; Egestaff v. Phelps, 99 
Okl. 54, 226 P 82, 85 [quot Cyc]; Pur- 
cell.v. Corder, 33 Okl. 68, 124 P 457. 

Or.—Kelley v. Devin, 65 Or. 211, 
US y7 12 aisy, 


SS. D——Ouinn v.' Quinn, > Si D.9328; 
58 NW 808, 49 AmSR 875. 


Taylor v. Hudson, 
129 SW 261 


Tex.—Johnson v. Johnston, (Civ. 
A.) 260 SW 1085. 
Wash.—Avenetti v. Brown, 158 


Wash. 527) 521, 291 P 469) [eit, Cyc]; 
Velikanje v. Dickman, 98 Wash. 584, 
168 P 465. 


See Torgerson v. Hauge, 34 INGE: 
646, 159 NW 6, 3 ALR 164 (applying 
the rule). 


But see Rodman v. Rodman, 112 Wis. 
378, 88 NW 218 (holding that the 
mere rendition of services, even 
though they are of a personal nature, 
is not such part performance as to 
authorize the enforcement of an oral 
contract). 


“In the case Of a contract under 
which the relation of parent and child 
is assumed, under the agreement that 
the child shall receive all the proper- 
ty of the other at death, the consider- 
ation of the contract is not so much 
the personal service of the child as 
it is the assumption of the filial re- 
lation. In such case, it may be ar- 
gued with great force that the value 
of that relation to the recipient of 
such services as naturally flow there- 
from is not susceptible of measure- 
ment in money. The fact that the 
consideration for such services or the 
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to the contract;*? and the same view'has been tak- 
en of services rendered in the care of an aged per- 
son where there is » filial or other family relation 
between the parties.*? 
in the case of services rendered as a member of a 
household or family, that where the condition of 
life of the promisee was improved by entering into 
such relationship specifie performance of an oral 
contract under which the relation was assumed and 
the services rendered will not be granted, since it 
cannot be said in such ease that a refusal of per-' 
formance by the promisor will work a fraud;8* 
but on this point there is also authority to the con- 


Moreover, it has been held, 


assumption of such relation is all of 
the property remaining at death, nat- 
urally an undetermined and indefinite 
amount, may also authorize the in- 
ference that the parties did not intend 
or expect remuneration for the seryv- 
ices rendered according to their pe- 
cuniary value.” Weeks v. Lund, 69 
N. H. 78, 83, 45 A. 249, 


Materiality of improvement in 
promisee’s circumstances as result of 
becoming member of promisor’s 
pate noe see infra text and notes 84, 

De 

Specific performance of contract to 

adopt see Adoption of Children § 27. 


80. Barbour v. Barbour, 49 N. J. Eq. 
429, 24 A 227; Webster v. Webster, 3 
Jur. N.S. 655, 27/L. J. Ch. 115315, Waklve 
Rep. 725. Ss 


Marriage as part performance see 
supra §§ 195, 196. 


81. Vierra v. Shipman, 26 Hawaii 
3869; Best v. Grolapp, 69 Nebr: 811, 96 
NW 641, 99 NW 887; Vreeland v. 
Vgeclands 53 IN. Wt Or eeiem oes Samos 


82. Conn.—Grant v. Grant, 63 
Conn. 530, 29 A 15, 38 AmSR 379. 


Tll—Wallace v. Rappeleye, 103 Ill. 
229. See to same effect Cuddy v. 
Brown, 78 fll. 415. 


Ind.—Austin v. Davis, 128 Ind. 472, 
26 NE 890, 25 AmSR 456, 12 LRA 120; 
Johns v. Johns, 67 Ind. 440. 


Oh.—Shahan v. Swan, 48 Oh. St. 
25, 26 NH 222, 226, 29° AmSR 6073 
Arter v. Ulery, 17 OhNPNS 449. 


Va.—Frizzell vy. Frizzell, 149 Wa. 
815, 141 SE 868. 


Eng.—Maddison v, Alderson, 8 App. 
Cas. 467. 


“Wedo not wish to be understood to 
hold that cases may not arise where- 
in specific performance of a contract 
in parol may be had on the ground 
that the consideration had been paid 
in personal services, not intended to 
be, and not susceptible of being, 
measured by a pecuniary standard. 
What we hold in the case before us is 
that, although the services rendered 
by the. . .  [promisee] may have 
been of such character, yet, the cir- 
cumstances under which they were 
rendered do not indicate that 
they were done pursuant to any con- 


tract or agreement whatever relat- 
ing to property.” Shahan v. Swan, 
supra. 


Necessity that services he referable 
solely to contract see infra § 224. 


83. Noecker v. Noecker, 41 Ont. 
LL. 296. 
34. Pond v. Sheean, 132 Jill. 312, 23 


NE 1018, 8 LRA 414. See Rosenwald 
vy. Middlebrook, 188 Mo. 58, 86 SW 200 
(dictum); Shahan v. Swan, 48 Oh. St. 
25, 26 NE 222, 29 AmSR 517 (appar- 
ently regarding as material the fact 
that a child’s circumstances and pros- 
pects were improved by an informal 
adoption). Compare Dicken v. Mc- 
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trary.*® 


[§ 223] cc. Services in Connection with Other 
While the rendition of “personal services by 
the promisee under an oral contract is ordinarily 
treated as equivalent merely to payment of the con- 
sideration of the contract and therefore, in most 
not in itself such part performance 
as to authorize the specific enforcement of the agree- 
ment,** by the same analogy‘? the rendition of serv- 
ices together with an entry into the possession of 
property to which a contract relates is ordinarily 
sufficient part performance thereof,** particularly 
where valuable improvements upon such property 
are made in reliance upon the contract.*?® 


[§ 224] dd. Referability to Contract. 
that personal services may, either alone or in con- 
nection with other acts, constitute such part per- 
formance of an oral contract as to’authorize its spe- 
services 


Acts. 


jurisdictions, 


cific enforcement, such 


Kinley, 163 Ill. 318, 45 NE 134, 137, 
54 AmSR 471 (denying specific per- 
formance where it was not shown that 
the promisee was “any worse off aft- 
er the adoption than she was before’). 


Rule permitting specific perform- 
ance of oral contracts partly per- 
formed as founded upon equitable 
fraud see supra § 172. 


85. Berg v. Moreau, 199 Mo. 416, 
97 SW 901, 9 LRANS 157 (holding 
that where one lives with or makes a 
home for another, and renders seryv- 
ices as a member of his family or 
household, under an oral contract, the 
mere fact that the promisee’s previ- 
ous circumstances were humble and 
poor, so that the position or arrange- 
ment was itself advantageous to him, 
does not warrant a denial of specific 
performance of the contract or affect 
his right thereto). 


86. See supra § 221. 


87. Payment in conjunction with 
other acts as part performance see su- 
pra § 199. 


88. U. S.—Brown v. Sutton, 129 U. 
S. 238, 9 SCt 273, 32 L. ed. 664. 


Cal.—Blankenship v. Whaley, 124 
Cal. 300, 57 P 79. See Manning v. 
Franklin, 81:Cal. 205, 22 P 550 (dic- 
tum). 

D. C.—Cherry v. Whalen, 25 App. 
Bale, eWihitney, Vv. Etaiy;,. ib “App. 164 
isan eid aN LORS Tits wall Sct 537, 45 L. ed. 


758]. See Manning v. American Se- 
curity, etc., Co., 50 App. 194, 269 Fed. 
710 (dictum). 

Ind.—Denlar v. Hile, 123 Ind. 68, 
poe 170; Mauck yv. Melton, 64 Ind. 

Mich.—Ayres v. Short, 142 Mich. 
501, 105 NW 1115; Twiss v. George, 
33 Mich. 253. 


Mo.—Gupton vy. Gupton, 47 Mo. 37. 
See to same effect Fuchs v. Fuchs, 48 
Mo. A. 18. 


INI aed 
H. 584, 42 A 271 


N. J.—W infield v. Bowen, 65 N. J. 
Eq. 636, 56 A 728. 

Oh.—O’Hara v. O’Hara, 16 Oh. Cir. 
Ciwa3675 9 9Oh. Cit Dee 393; Cooper 

vy. Cooper, 8 OhS&CP 35, 6 OhNP 99. 


Vt.—Smith v. Pierce, 65 Vt. 200, 25 
A 1092. 


Va.—Neel v. Neel, 80 Va. 584. But 
see Venable v. Stamper, 102 Va. 30, 
45 SE 738 (holding that where the 


Stillings, 67 N. 
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other act relied upon as part performance,** be ex- 
clusively referable to the contract, and not to any 


es. 93 


Tn drder_| Perms: 


must, like any 


promisee took possession of land and 
received the rents and profits, and 
made a home for and supported the 
promisor for less than two years, at 
the end of which time the promisor 
became dissatisfied and left, there 
was no such part performance as to 
authorize specific performance of the 
contract, since the promisee could be 
compensated in damages if any dam- 
age could be shown). 


Man.—Douglas v. Douglas, 24 Man. 
420. 

And see cases infra note 89. 

Taking possession of property as 
act of part Berd On ae in general 
see supra §§ 201-220. 

g9. Ala. pees Ve Mricks, 32107 Ava. 
PLS S399.S) 846 

jae Metin v. Hinkle, 55 Ark, 583, 
18 SW i049. 

Ill.— McDowell v. Lucas, 97 Ill. 489. 


Ind.—Cutsinger v. Ballard, 115 Ind. 
93, 17 NE 206; Burns v. Fox, 113 Ind. 
205, 14 NE 541; Lafollett v. Kyle, 51 


Ind. 446; Watson v. Mahan, 20 Ind. 
223; ‘Stater v. Hill, 10 Imad. 176; - At- 
kinson v. Jackson, 8 Ind. 31. 


Iowa.—Wamsley v. 
Iowa 556,27 NW 740. 


Kan.—Taylor v. Taylor, 
Lodo OMe silk4ae 


He ecoe WCeruuEy, v. Gardner, 77 Me. 


Md.—Hall vy. Sharp Street Station 


Lincicum, 68 


79 Kan. 


of Methodist Episcopal Church, 155 
Md. 654, 142 A 508. 
N eae v. Stillings, 67 N. 


H. 584, 42 A 27 


N. ee v. McCray, 30 Barb. 
633. See Dana v. Wright, 23 Hun 29 
(recognizing the rule). 


Tex.—Johnson v. Johnston, 
A.) 283 SW 1109. 


Va.—Fishburne v. Ferguson, 85 Va. 
S21, WS HS Glen wiesterave Lester, 28 
Gratt. (69 Va.) 737¢ 


W. Va.—Poling v. Bennett,- 103 Ww. 
Va. 456, 187 SE 883. 


Wis.—Littlefield v. Littlefield, 51 
Wis. 25, 7 NW 773. Compare Hen- 
rickson v. Henrickson, 143 Wis. 
Soe) UT NV OG 23S "LRANS 534 
(holding that, under an oral agree- 
ment between brothers owning com- 
mon interests in certain property that 


(Civ. 


if one would give his time and labor- 


and sufficient money to construct a 


other duty or relation.®? 


[§ 225] ee. Continuance and Duration of Servic- 
The sufficiency of services rendered by the 
promisee under an oral contract as part perform- 
ance thereof, either 
other acts,’ is not affected by the fact that, on ac- 
count of the death of the promisor or beneficiary, 
they continued for, or were rendered over, a short 
period only, or a period shorter than was anticipat- 
ed at the time the contract was made.°® 
until the services have been performed, however, 
as fully and completely as the nature of the case 
they cannot give rise to a right to spe- 
cific performance.® 

Termination of services by act of beneficiary. 


Where the performance of personal services has 
been begun and is being continued by a promisee 


alone or in connection with 


Unless and 


house thereon, to be occupied by the 
mother of the parties, the other would 
convey to him his interest in the land, 
the rendition of such services and ex- 
penditure of money in constructing 
the house entitled the promisee to spe- 
cific performance of the agreement). 


See to same effect Cooper v. Coop- 
er, 8 OhS&CP 35, 6 OhHNP 99. 


Nature and sufficiency of improve- 
ments see supra §§ 215-220. 


90. Services as part performance 
see supra §§ 221-223. 


91. Referability of acts to con- 
tract in general see supra § 190. 


92. Franklin v. Tuckerman, 68 
Iowa 572, 27 NW 1759; Rosenwald v. 
Middlebrook, 188 Mo. 58, 86 SW 200. 


[a] Services rendered by junior 
partner to senior.—The acts of a jun- 
ior partner in a medical practice in 
attending to the correspondence of 
the firm, looking after the wants of 
the senior partner, and caring for 
him when he had indulged excessively 
in intoxicants, are attributable as well 
to the discharge of a plain and simple 
duty aS a young, active member of 
the firm, as to an oral contract to care 
for the senior partner in considera- 
tion of a promise by the latter to de- 
vise his property to the junior. Ro- 
senwald v. Middlebrook, 188 Mo. 58, 
86 SW 200. 


Peculiar and personal services by 
member of family as not referable to 
oor tes see supra § 222 text and notes 


93. As pale Ate | mutuality of rem- 
edy see supra § 3 


94. Rendition e Services as part 
performance see supra §§ 221-223. 


95. Towa.—Harlan v. Harlan, 102 
Iowa 701, 72 NW 286. 


iKan-——Bless| v, .Bilizzard, 
2230, 120 P 351 


Mich.—Denevan y. Belter, 232 Mich. 
664, 206 NW 500. 


S. D.—Lothrop v. Marble, 12 S. D. 
511, 81 NW 885, 76 AmSR 626. 


Utah. pee v. Van Cott, 8 Utah 
CKD, S36} 126) wil 


See uote v. Porter, 161 Minn. 396, 
202 NW 53 (recognizing the rule). 


96. Hayden v. Collins; 1 Cal, A. 
259, 81 P 1120; Cronk v. Trumble, 66 
Ill. 428; Greenfield v. Peterson, 141 
Minn. 475, 170 NW 696; Teats v. Flan- 
ders, 118 ‘Mo. 660, 24 SW 126. 


86 Kan. 
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§§ 225-228] 


under the terms of an oral contract, their sufficiency 
as part performance, either alone or in connection 
with other acts, is not affected by the refusal of the 
promusor or beneficiary to receive them longer or 
by an act on his part which renders their further 
rendition impossible.%? : 


Death of promisee. It has been held that the 
death of the promisee in an oral contract calling for 
the rendition by him of personal services as a mem- 
ber of the family of another, or in the care of an 
aged person, will not prevent the specific enforce- 
ment of the contract, unless the contract otherwise 
clearly provides, where such services have been sub- 
stantially performed over a period of years and the 
beneficiary dies soon afterward or is of advanced 
age, and the promisee’s heirs offer and are able to 
continue the services.°® 


[§ 226] (e) Irretrievable Abandonment of Right 
against Promisor. Apparently by analogy to the 
view taken in some jurisdictions that payment of 
the consideration of an oral contract is sufficient 
part performance thereof, under the rule authoriz- 
ing the specific enforcement of oral contracts partly 
performed, where it cannot be recovered from the 
payee,®® it has been held that there is sufficient part 
performance where the promisee, in pursuance of 
and reliance upon a contract, compromises or dis- 
misses a pending suit or action against the promisor, 
and such action cannot be reinstated, or the claim 
on which it was founded has become barred, or he 
has otherwise irretrievably changed his position by 
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such dismissal or compromise,! or where he relin- 
quishes a right to appeal from a judgment of fore- 
closure against him,? or relinquishes or fails to 
exercise a statutory right of redemption before its 
expiration.® It has even been held that mere for- 
bearance to sue for the recovery of a debt is part 
performance of an agreement to execute a mortgage 
as security, where the debtor afterward is declared 
bankrupt;* and, similarly, that failure to defend 
a foreclosure suit or bid at the sale, in accordance 
with the terms of a contract, is sufficient to author- 
ize its specific enforcement where there is no right 
to redeem.® 


[§ 227] f. Part Performance of Contracts of Par- 
ticular Natures—(1) Leases. In accordance with 
the general rules as to what constitutes such part 
performance of oral contracts as to authorize their 
specific enforcement,® an oral contract of leasing 
or agreement to give a written lease is sufficiently 
performed on the part of the lessee by taking and 
holding possession of the demised premises and pay- 
ing rent under the contract,’ or by taking posses- 
sion and making valuable improvements,® especial- 
ly where payments of rent are also made;® and ina 
few jurisdictions it has been held that the mere 
assumption and retention of possession is itself suf- 
ficient as part performance.1° Payment of rent 
alone, however, does not authorize the specific per- 
formance of the contract. 


[§ 228] (2) Gift or Agreement To Give or Devise. 
In accordance with the usual rules respecting the 


Mighell, 18 Ves. Jr. 328, 11 Rev. Rep. 
207, 34 Reprint 341; Bowers v. Cator, 


97. ee v. Luee, 199 Mich. 507, 165 ; 157. 
NW 665. 
98. Torgerson v. Hauge, 34 N. D. 


646, 159 NW 6, 3 ALR 164. 
‘99. See supra § 198. 


Specific performance of oral con- 
tracts partly performed in general see 
supra § 170. 

1. Slingerland v. Slingerland, 39 
Minn. 197, 39 NW 146; Barbour v. 
Barbour, 49 N. J. Eq. 429, 24 A 227; 
Hancock v. Melloy, 187 Pa. 371, 41 
A 313 [aff 5 Pa. Dist. 461]; Daniels 
v. Lewis, 16 Wis. 140. 


2. Paine v. Wilcox, 16 Wis. 202. 


3. Williams v. Stewart, 25 Minn. 
516. 

4 Allender v. Evans-Smith Drug 
Co., 3 Ind. T. 628, 64 SW 558. 

5. Moore v. Gordon, 44 Ark. 334; 
Cutler v. Babcock, 81 Wis. 195, 51 NW 
420, 29 AmSR 882. Compare Wheeler 
v. Reynolds, 66 N. Y. 227 (holding that 
where the contract did not provide 
that the promisee should refrain from 
bidding at the sale, his forbearance 
so to do did not constitute a part per- 
formance). 


6. See supra §§ 187-226. 


Specific performance of oral con- 
tracts partly performed in general see 
supra § 170. 

7, Ala.—Trammell v. Craddock, 
100 Ala. 266,13 S 911; Shakespeare v. 
Alba, 76 Ala. 351.’ 


Cal.—McCarger v. Rood, 47 Cal. 138. 


Conn.—Eaton v. Whitaker, 18 Conn. 
222, 44 AmD 586. 


Ida.—Deeds v. Stephens, 8 Ida. 514, 
69 P 534. 


N. Y.—Wendell v. Stone, 
382. 


Oh.—Grant v. Ramsey, 


39 Hun 


Wt Oagy Su- 


Eng.—Nunn v. Fabian, L. R. 1 Ch. 
35; uanyon v. Martin, i. R. 18 Ir. 297; 
Conner v. Fitzgerald, L. R. 11 Ir. 106; 
Kine v. Balfe, 2 Ball & B. 348; Powell 
v. Lovegrove, 8 De G. M. & G. 357, 2 
Jur: Naso 794, 57 EneCh 277, 44 Re- 
print 427. 


But see Knoff v. Grace, 68 Colo. 527, 
190 P 526, 10 ALR 1492 (holding that 
an act, to constitute part perform- 
ance, must be something required by 
the contract to be done, and so that 
taking possession and paying rent are 
not part performance). 


Continued possession and payment 
of increased rent see supra § 205. 


8. Ark.—Morrison v. Peay, 21 Ark. 
110. 


Ga.—Steel v. Payne, 42 Ga. 207. 


Ind.—Weaver v. Shipley, 127 Ind. 
526, 27 NE 146. 


Kan.—Bard v. Elston, 31 Kan. 274, 
TPP eS. 


N. Y.—Veeder v. Horstmann, 85 
App, Div. 154, .838 NYS 99; Schirmer 
v. Rehill, 57 Misc. 439, 109 NYS 745. 


Oh=—Clark v. Cincinnati; 1) Oh, Dec: 
(Reprint) 10, 1 WestLJ 53. 


Tex.—Anderson v. Anderson, 138 
Mex. Civ. A: 527, 36 SW 816. 


Eng.—Toole v. Mendlicott, 1 Ball & 
B. 393; Twyne’s Case, 3 Coke 80b, 76 
Reprint 809; Lister v. Foxcroft, Col- 
les 108, 1 Reprint 205; Guernsey v. 
Rodbridges, Gilb. 4, 25 Reprint 3; 
Shillibeer v. Jarvis, 8 De G. M. & G. 
79, 57 EngCh 62, 44 Reprint 319; 
Butcher’s Case, 1 Eq. Cas. Abr. 21, 
pl. 9, 21 Reprint 848; Floyd v. Buck- 
land, 2 Freem. 268, 22 Reprint 1202; 
Farrall v. Davenport, 3 Giffard 363, 66 
Reprint 450 [aff 8 Jur. N. S. 1043, 5 L. 
T. Rep. N. S. 436]; Savage v. Foster, 
9 Mod. 35, 88 Reprint 299; Gregory v. 


4 Ves. Jr. 91, 31 Reprint 47. 
And see cases infra note 9. 


[a] Improvements by sublessee.— 
(1) Where a tenant in possession un- 
der a parol agreement for a lease of 
thirty years contracted to sublet the 
premises, and his sublessee expended 
money in alterations and repairs with 
the knowledge and approval of the 
lessor, the outlay by the sublessee was 
as much a part performance of the 
agreement as if made by the lessee, 
and the latter was therefore entitled 
to specific performance. Williams v. 
Bvand, LR. 19) ba, 54% 2) Bark 
performance by third persons in right 
of promisee in general see supra § 
188. 


9. People’s Pure Ice Co. v. Trum- 
bull, 70 Fed. 166, 17 CCA 43; Manning 
vo Mranktin, 18 (Gall (2:05) 225505 
West v. Washington, etc., R. Co., 49 
Or. 436, 90 P 666; Wallace v. Scog- 
fins, 17 Oxr-476; 138 Or: 5025) 200 P5585 
17 AmSR 749; Howe v. Hall, Ir. R. 4 
Eq. 244. 


10. Wharton v. Stoutenburgh, 35 
N. J. Ha 266 faft 389° IN- J. Eqs 2995 
Pain’ vv. Coombs, 1 Det Gs & dt 847 eo 


Jur. N. S. 847, 58 EngCh 26, 44 Re- 
print 63 Mortal v. Lyons, 8 Ir. Ch. 
12. Burkes vy. Simiy thio | ir, High L355 


8 dace Le 93s) Mallerivi Buiniatyspdie lines 
Rep. N. S. 510; Morphett v. Jones, 1 
Swanst. 172, 36 Reprint 344, 1 Wils. 
Ch: 1005 3%) Reprint’ 45038 Rev Rep. 
48; King Tp. v. Beamish, 36 Ont. L. 
325, 10 OntWN 50. 


1l. Rosen v. Rose, 
34 NYS 467; Townsend v. Sharp, :2 
Overt. (Tenn.) 192. But see Roed- 
mann v. Hertel, 78 Misc. 55,138 NYS 
375 (apparently regarding payment of 
rent without an assumption of pos- 
session as sufficient part perforyn- 
ance). 


18 Mise. 565; 
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sufficiency of particular acts as part performance 
of oral contracts,!? an oral gift of, or promise to 
give or devise, real property is not specifically en- 
forceable by the donee unless he has both taken 
possession of the land and made valuable improve- 
ments thereon,!* or, in lieu of improvements, shows 
other circumstances in addition to the fact of pos- 
session which render a specific performance nec- 
essary to prevent fraud.14 E conyerso, where pos- 
session is taken and held in reliance upon the gift 
or promise and improvements are made specific per- 
formance is ordinarily proper,’® except in those 
jurisdictions in which parol gifts are held to be 
nonenforceable;!® and a change by a donee of his 
place of residence, or the relinquishment of employ- 
ment or opportunities for employment, or other al- 
teration in his circumstances, in reliance upon the 
eift or promise, has been treated as strengthening 
his equities.1? 

[§ 229] (3) Easement or License. In accordance - 
with the general rules as to the part performance 
of oral contracts,+S an oral easement or license is 
ordinarily sufficiently partly performed, so that it 
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may be specifically enforced by the grantee or li- 
censee, by the construction of works or the making 
of valuable improvements on the faith of the grant 
or agreement, together with user,'® or by payment 
of the consideration and user,?° or, it has been held, 
by mere possession and user;?! but on the latter 
point there is also authority to the contrary.*” 


[§ 230] (4) Partition Agreement. While the 
mere assumption and holding of possession of prop- 
erty to which an oral contract relates is not, at the 
present day, regarded in most jurisdictions as part 
performance of the contract, within the rule re- 
lating to the enforcement of oral contracts partly 
performed,” the taking of possession, by a party 
to an oral contract for the partition of land, of the 
tract or portion thereof allotted to him has been 
held to authorize the specific performance of the 
contract,?* on the ground that the relinquishment 
of the balance of the property is a sufficient con- 
sideration,?®> or that a partition is not a sale or 
conveyance of real estate within the meaning of 
the statute of frauds.?° ~ 


[4 231] (5) Agreement To Give Mortgage. Where 


12. See supra §§ 187-226. Vv. Peters ilk we be Se Re 
eS Ludlam, 3 Gratt. 71 a.) a5, 3 
Specific performance of oral con- AmR 668. Compare Bigelow v. Bige- 


tracts partly performed in general sce 
supra § 170. 


13. Ark.—Murphy v. Graves, 170 
Ark. 180, 279 SW 359; Young v. Craw- 
ford, 82 Ark. 33, 100 SW 87. 

Ga.—Swan Oil Co. v.-Linder, 123 Ga. 
550, 51 SH 622. 

Tll.— Standard v. Standard, 223 Ill. 
255, 79 NE 92; Geer v. Goudy, 174 III. 
514, 51 NE 628; Bright v. Bright, 41 
Tll. 97. See to same effect Sloniger 
v. Sloniger, 161 Ill. 270, 43 NE 1111. 


Iowa.—Johnston v. Johnston, 19 
Iowa 74. 
Minn.—Snow v. Snow, 98 Minn. 348, 


108 NW 295. 


Mo.—Brownlee v. Fenwick, 103 Mo. 
420,15 SW 611; Anderson y. Scott, 94 
Mo. 637, 8 SW 235. 


Or.—Tonseth v. Larsen, 69 Or. 387, 
138 P 1080, 1082 [quot Cyc]. 


Pa.—Baldridge v. George, 216 Pa. 
231, 65 A 662; Ballard v. Ward, 89 Pa. 
358; Moore v. Small, 19 Pa. 461. 


Tex.—Wooldridge v. Hancock, 
Tex. 18, 6 SW 818. 


Utah.—Price v. Lloyd, 31 Utah 86, 
86 P 767, 8 LRANS 870. 


Va.—Griggesby v. Osborn, 82 Va. 371. 


See Anson v. Townsend, 73 Cal. 415, 
para 49 (apparently recognizing the 
rule). 


[a] Improvements made with 
funds of donor are not sufficient. 
Standard v. Standard, 223 Ill. 255, 79 
NE 92; Geer v. Goudy, 174 Ill. 514, 51 
NE 623. 


70 


14. Snow v. Snow, 98 Minn. 348, 
108 NW 295; Griggsby v. Osborn, 82 
Waweor ile = 

U5. estokesiava. Oliver, ~160 Va. 72: 


Farrar v. Goodwin, 98 W. Va. 215, 126 
SE 922. See Bright v. Bright, 41 Il. 
97 (dictum). But see Bigelow v. 
Bigelow, 95 Me. 17, 49 A 49 (contrary 
dictum). 


16. See supra § 179. 
17. Welch v. Whelpley, 62 Mich. 15, 
28 NW 744, 4 AmSR 810; White v. 


Pooley 74. NCE. (1, 657A. 255s) Hallsey- 


low, 95 Me. 17, .49 A 49 (holding that 
since such change of position, when 
made at the request of the promisor 
and on the strength of the promise, 
furnishes a consideration which, ex- 
cept for the statute of frauds, would 
render the agreement to give a legally 
binding contract, it renders the con- 
tract specifically enforceable, inde- 
pendent of any further- equities aris- 
ing from valuable improvements); 
Coles v.. Pilkington, L. R. 19 Eq. 174 
(holding specific performance of a 
promise to give a house proper where 
the donee, being capable of earning 
her living, was induced by the prom- 
ise to abandon a proposed business 
and to take possession of the house 
and maintain herself by letting lodg- 
ings therein). But see McKowen y. 
McDonald, 48 Pa. 441, 82 AmD 576 
(where a change of residence or oc- 
cupation not involving any sacrifice 
on the part of the donee was held not 
to assist his equities). 


18. See supra §§ 187-226. 


Specific performance of oral con- 
tracts partly performed in general see 
supra § 170. 


19. Ark.—Wynn v. Garland, 19 
Ark. 23, 68 AmD 190. 


Ga.—Cook v. Pridgen, 45 Ga. 331, 12 
AmR 582. 


Ida.—Male v. Leflang, 7 Ida. 348, 63 
P 108. 


Ind.—St. Joseph Hydraulic Co. vy. 
Globe Tissue Paper Co., 156 Ind. 665, 
59 NE 995; Joseph y. Wild, 146 Ind. 
249, 45 NE 467. 


_Mich.—WNorris  v. 
Dougl. 16. 


N. H.—Uncanoonuck Road Ca, v. 
Orr, 67 N. H. 541, 41 A 665. 


eae Y.—Murray vy. Jayne, 8 Barb. 


Or.—Tucker vy. Kirkpatrick, 86 Or. 
Cine LOW Pest 


Pa.—Cumberland Valley R. Co. vy. 
McLanahan, 59 Pa. 23. 


Showerman, 2 


S. C.—Meetze v. Charlotte, ete., . 
COM ishaor aks S 


For later cases, developments and changes in the law see Annotations, 


Vt.—Olmstead v. Abbott, 61 Vt. 281, 
182A 315;° Adams *v; Patrick, .3}0) VWitz 
516. 


Eng.—McManus vy. Cooke, 35 Ch. D. 
681; Devonshire v. Eglin, 14 Beav. 
530, 51 Reprint 389. 


20. Cal.—Blankenship v. Whaley, 
L24 Cal S005 Paros 


Ind.—Robinson v. 
Ind. 117, 10 NE 647. 


Mich.—Kent Furniture Mfg. Co. v. 
Long, 111 Mich. 383, 69 NW 657. 


Nev.—Gooch v. Sullivan, 13 Nev. 78. 


Eng.—McManus v. Cooke, 35 Ch. D. 
681; East-India Co. v. Vincent, 2 
Atk. 86, 26 Reprint 451. ‘ 


21. 
399. 


Possession and user as establishing 
easement by prescription see Hase- 
ments §§ 17-88. 


22. Howes v. Barmon, 11 Ida. 64, 
81 P 48, 114 AmSR 255, 69 LRA 568. 


23. See supra § 201, 


Specific performance of oral con- 
tracts partly performed in general 
see supra § 170. 


24. Ind.—Green v. 
Blackf. 324. 


Mo.—Cave v. Wells, 
5 SW (2d) 636. 


N. Y.—Jones v. Jones, 118 App. Div. 
148, 103 NYS 141. 


Pa.—McKnight y. Bell, 135 Pa. 358, 
19 A 1036; McMahan v. McMahan, 13. 
Pa. 376, 53 AmD 481; Rhodes v. Frick, 
6 Watts 315. 


Thrailkill, 110 


Anderson v. Simpson, 21 Iowa 


Vardiman, 2 


319. Mo. 930, 


S. C.—Kennemore y. Kennemore, % 
SS Gl Dill al Sua} Sail, ona 


25. Cave v. Wells, 319 Mo. 930, 5 
SW (2d) 636; Rhodes v. Frick, 8 
Watts (Pa.) 315. 


Possession and payment of consid- 
ae as part performance see supra 


26. McKnight v. Bell, 135 Pa. 
19: A AhOTG oa. were 


Oral contract of partition as af- 
fected by statute of frauds in general 
see Frauds, Statute of § 163. 


same title and section number, 


§§ 231-232] 


real estate has been conveyed by the promisee un- 
der and in reliance upon an oral contract to give 
a mortgage on that or other lands to secure the pay- 
ment of the consideration for such conveyance, it 
has been held that specific performance may be de- 
creed, on the ground that it would be a fraud to 
permit the promisor to have the benefit of the con- 
veyance without paying the agreed price.2*  Sim- 
ilarly, it has been held that the payment or advance- 
ment by the promisee of the money to secure the 
repayment of which the mortgage was agreed to 
be given is such part performance of the contract 
as to entitle him to have it specifically enforced ;?8 
but there is authority for the contrary view that 
the usual rule that the mere payment of the con- 
sideration of a contract is not sufficient part per- 
formance thereof?® applies, and so that the payment 
or advancement of money in reliance upon an oral 
promise to execute a mortgage does not, of itself, 


authorize the specific performance of the contract.?” 


[§ 232] (6) Agreement To Exchange. Inasmuch 
as a party to an oral contract for the exchange of 
lands occupies the double position of vendor of 
one tract and vendee of another, he is entitled, so 
far as concerns his right to specific performance of 
the contract, to the benefit of acts of part perform- 
ance done by him in either capacity.*! 


Acts done as vendor. In accordance with the gen- 


eral rules as to part performance by a vendor,*®? a | session is so taken.41 
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party to an agreement of exchange who has deliv- 
ered to the other party, or permitted such party 
to assume, possession of the tract conveyed or 
agreed to be conveyed to him is entitled to specific 
performance of the contract;*3 but, although there 
is language in a number of the cases in which pos- 
session had been so delivered or assumed,** and in 
some eases in which it does not appear whether or 
not possession had been taken,**® to the effect that 
the conveyance by one party to the other of the 
tract agreed to be so conveyed is sufficient part per- 
formance by him, the correct rule would seem to 
be that such conveyance is equivalent merely to 
payment of the consideration of the contract by the 
grantor acting in the capacity of vendee of the 
tract agreed to be exchanged therefor,?® and, aé- 
cordingly, that it alone does not ordinarily consti- 
tute part performance.** 


Acts done as vendee.*® Since the conveyance, by 
one of the parties to an exchange contract to the 
other party, of the land agreed by the former to 
be conveyed is equivalent to the payment by him, in 
his capacity as the vendee of the other tract, of 
the consideration of the contract,?® such convey- 
ance together with a taking and holding of posses- 
sion of the land agreed by the other party to be 
conveyed to him is sufficient part performance of 
the contract,*® especially where valuable improve- 
ments are made upon the property of which pos- 
Likewise, where a party, 


27. Dean vy. Anderson, 34 N. J. Eq.| supra § 170. liance thereon constitutes such part 
496; Roberge v. Winne, 144 N. Y. 709, 32 See supra § 194 performance as to entitle him to 
SOPNE 630 Watt i Ein 172724 Nos . i specifically enforce the contract, but 
562]. See Howard v. Cave, 162 Iowa 33. Caldwell y. Carrington, 9 Pet.| the decision cites and relies upon cas- 
506 (granting specific performance of| 86, 9 L. ed. 60; Stewart v. Smith, 6] es where the grantee had been given 
a parol agreement to give a mortgage,| Cal. A. 152, 91 P 667; Randall v.! possession of the tract conveyed or 
where the promisee had conveyed land| Latham, 36 Conn. 48; McClure v. Ot-| agreed to be conveyed to him, it not 


in pursuance of and in reliance on the 
contract; but the effect of the statute 
of frauds does not appear to have 
been considered by the court). 


Statute of frauds as instrument of 
fraud in general see Frauds, Statute 
of § 388. 


23. Clark v. Van Cleef, 75 N. J. Eq. 
152, 71 A 260; Sprague v. Cochran, 
144 N. Y. 104, 38 NE 1000; Blake v. 
Blake, 98 W. Va. 346, 128 SE 139. 


[a] Basis of rule.—‘‘This relief 
[specific performance] is given for 
the reason that the creditor was not 
willing to rely on the personal secu- 
rity of the debtor; and if specific per- 
formance were denied, and the credi- 
tor left to his action at law, he would 
be obliged to rely upon the personal 
liability of the debtor in spite of the 
terms of his contract, which many 
times would not answer the justice of 
the case. This case is not the 
same as where one pays the full pur- 
chase price for land, and the vendor 
refuses performance, where it is said 
the purchaser may by an action at law 
recover the sum paid. Here defend- 
ant’s [promisor’s] failure to perform 
is in the nature of a fraud on plain- 
tiff.’ Blake v. Blake, 98 W. Va. 346, 
128 SE 139, 141. 

29. Payment as part performance 
see supra § 197. 

30. Washington Brewery Co. v. 
Carry, (Md.) 24 A 151 (per Bryan, 
J.); Brown vy. Drew, 67 N. H. 569, 42 
A177; Bernheimer v. Verdon, 63 N. J. 
Eq. 312, 49 A 732. 

31. See cases infra notes 32-50. 


Specific performance of oral con- 
tracts partly performed in general see 


rich, 118 Il). 320, 8 NE 784. See Rig- 
gles v. Erney, 154 U. S. 244, 14 SCt 
1083, 38 L. ed. 976 (holding that an 
oral agreement for division of a tes- 
tator’s property, between two sets of 
devisees, was fully performed on the 
part of the first set by conveying land 
to a trustee for sale and payment of a 
proportionate share of the proceeds to 
the second set, including defendant; 
the court relying on the analogy of 
eases of oral exchange of lands fol- 
lowed by conveyance by plaintiff and 
possession taken by defendant); Hunt 
v. Turner, 9 Tex. 385, 60 AmD 167 (ap- 
parently applying the rule). Com- 
pare Garrick v. Garrick, 43 Ind. A. 
585, 87 NE 696, 88 NE 104 (where it 
appears that the court overlooked the 
double position of a party to an ex- 
change contract, and so treated a suit 
for specific performance of such a 
contract as one brought by plaintiff 
as vendee of the tract agreed to be 
conveyed to him, and held that his de- 
livery to defendant of possession of 
the tract agreed to be conveyed by 
plaintiff was not part performance of 
the contract, on the ground that plain- 
tiff as vendee was required, in order 
to be entitled to specific performance, 
to show part performance on his own 
part by taking possession of the land 
contracted to be conveyed to him). 
But see Riddell v. Riddell, 70 Nebr. 
472, 97 NW 609 (failing to apply the 
rule stated in the text). 


34. See cases supra note 33. 


35. -Farwell v. Johnston, 34 Mich. 
SAOeS BALA Vel a bLON a0) WO: msi 
Alexander v. McDaniel, 56 S. C. 252, 34 
SE 405. Compare Pearsall v. Henry, 
153 Cal. 314, 95 P 154, 159 (where it 
was said that a conveyance by one 
party to an exchange contract in re- 


clearly appearing either that posses- 
sion had or had not been delivered or 
assumed). 


36. See cases infra note 37, 


Acts done as vendee in general see 
infra text and notes 39-50. 


Conveyance of land as payment of 
consideration see supra § 200. 


387. Wright vi Bearrow, 3” Dex. 
Civ. A. 146, 35 SW 190. Compare Rid- 
dell v. Riddell, 70 Nebr. 472, 97 NW 
609, 612 (where the court said, obiter, 
that the conveyance by one party 
“might be’ a part performance where 
both conveyances were intended to be 
executed as part of one transaction, 
but that where it was made under an 
agreement by which the grantee un- 
dertook to convey or relinquish his 
interest in the estate of a decedent at 
a future time the conveyance “was: 
Simply the consideration for’ such 
agreement and was not part perform- 
ance). 

Payment by vendee az part per- 
formance in general see supra § 197. 

38. Conveyance as payment of 
consideration in capacity of vendee 
see supra text and note 36. 

39. Conveyance of land as payment 
of consideration see supra § 200. 

40. Bigelow v. Armes, 108 U. 8. 10, 
IES GERS8 2s a CCie Od Lipari ot OMI Eee 


442]; Fitzsimmons v. Allen, 39 Ill. 
440; Rhodes v. Frick, 6 Watts (Pa.) 
315; Jones v. Pease, 21 Wis. 644. 


Payment “and possession as part 
performance by vendee in general see 
supra § 202 text and note 18. 


41. Baker v. Allison, 186 Ill. 613; 
Hunkins v. Hunkins, 65 N. H. 95,18 A 
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without making or receiving a conveyance, takes 
possession of the land contracted to be conveyed 
to him and makes valuable improvements thereon, 
with the consent or acquiescence of the other party, 
there is sufficient part performance by him, in his 
capacity of vendee of such land, to authorize the 
specific enforcement of the contract.*” 


Acts in both capacities. Where a party to a con- 
tract for the exchange of lands conveys to the other 
the tract agreed by the former to be so conveyed, 
and puts such other party in possession thereof, 
and also takes possession of the tract agreed by the 
other party to be conveyed to him in exchange, thus 
partly performing the contract in both his capacities, 
as vendort? and vendee,** he is entitled to the spe- 
cific enforcement thereof.*®> Similarly, where a par- 
ty delivers possession of the property contracted 
to be conveyed by him,*® and takes possession of and 
makes improvements upon the property contracted 
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to be received by him,‘? such acts constitute suffi- 
cient part performance;*® and, where possession 
alone is regarded as sufficient part performance on 
the part of a vendee,*® the delivery of possession 
of the one tract by a party in his capacity of vendor 


and the assumption of possession of the other tract 


in his capacity of vendee authorize the specific en-— 


forcement of the contract.°° 


[§ 233] C. Subject Matter*—1. Real Property®* 
—a. In General. Where land, or any estate or in- 
terest in land, is the subject matter of the agree- 
ment, the jurisdiction to enforce specific perform- 
ance is undisputed,®? and does not depend upon the 
inadequacy of the legal remedy in the particular 
case.*? So it is said to be as much a matter of 
course for courts of equity to decree a specific per- 
formance of a contract for the conveyance of real 
estate, which is in its nature unobjectionable, as it 


_is for courts of law to give damages for its breach.** 


655. 


Payment, possession, and improve- 
ments as part performance by vendee 
in general see supra § 202 text and 
note 21. 

42. Ewins v. Sandefur-Julian Co., 
81 Ark. 70, 98 SW 677; Armstrong Vv. 
Fearnaw, 67 Ind. 429; Anderson v. 
Horn, 75 Tex. 675, 18 SW 24. 


Possession and improvements as 
part performance by vendee in gen- 
eral see supra § 202. 


43. Delivery of possession as part 
performance in capacity of vendor see 
supra text and note 33. 


44. Payment by conveyance in con- 
nection with assumption of possession 
as part performance in capacity of 
vendee see supra text and note 40. 


45. Union Pac. R. Co. v. McAlpine, 
129 U. S. 305, 9 SCt 286, 32 L. ed. 673 
[aff 23 Fed. 168]; Armes v. Bigelow, 
LOND y Cy 442 fate 0s We Ss. MO ISetess. 
27 L. ed. 681]; Brennan v. Brennan, 
66 Hun 632, 21 NYS 195; Bennett v. 
Abrams, 41 Barb. (N. Y.) 619; Wilkin- 
son v. Wilkinson, 1 S. C. Eq. 201. 


46. Delivery of possession as part 
performance in capacity of vendor see 
supra text and note 33. 


47. WPossession and improvement 
as part performance in capacity of 
vendee see Supra text and note 42. 


48. Gilbert v. Sleeper, 71 Cal. 290, 
12 P72: 


49. Possession alone as part per- 
formance by vendee in general see 
supra § 201. 


50. McLure v. Tennille, 
572, 8 S 60; Baldwin v. Thompson, 15 
Iowa 504; Moss v. Culver, 64 Pa. 414, 
38 AmR 601; Johnsten v. Johnson, 6 
Watts (Pa.) 370; Parrill v. McKinley, 
9 Gratt. (50' Va.) 1,538 AmD. 212. 


51. Specific performance as to par- 
ticular contracts see infra §§ 234-243. 


89 Ala. 


Specific performance of compromise 
agreements see Compromise and Set- 
tlement § 70. 


52. U. S.—Pensacola Provisional 
Municipality v. Lehman, 57 Fed. 324, 
6 CCA 349. 


Ala.—Morgan v. Lewis, 203 Ala. 47, 
8242S (7) leit yell. 


Ark.—Dollar v. Knight, 145 Ark. 
522, 224 SW 983, 984 [quot Cyc]. 


Del.—F. B. Norman Co. v. Du Pont 
de Nemours, 12 Del. Ch. 155, 108 A 
743 


Ga.—Clark v. Gagle, 141 Ga. 703, 82 
| SE 21, 22, LRA1915A 317 [cit Cyc]. 


Md.—Maryiand Clay Co. v. Simpers, 
96 Md. 1, 53 A 424, 


Mass.—Forman v. Gadouas, 247 
Mass. 207, 142 NE 87. 

Minn.—Bredesen v. Nickolay, 147 
Minn. 304, 180 NW 547. 

Nebr.—Bennett v. Moon, 110 Nebr. 


692, 194 NW 802, 31 ALR 495. 


N. H.—Kann v. Wausau Abrasives 
Cos 8LN: FER os05 29 SAN one: 


N. J.—Dean v. Anderson, 34 N. J. 
Eq. 496. 


N. C.—Flowe v. Hartwick, 167 N. C. 
448, 83 SE 841; Combes v. Adams, 150 
N.C. 64, 63 SE 186. 


Oh.—Columbus Trustee Co. v. Zim- 
mer, 10 OhHNPNS 455. 


Or.—Spencer v. Bales, 108 Or. 339, 
216 P 746, 748 [quot Cyc]; Larrabee v. 
Bjorkman, 79 Or. 467, 155 P 974, 976 
[quot Cyc]. 


Va.—Campbell y. Rust, 85 Va. 653, 
8 SE 664. 
53. Ark.—Dollar v. Knight, 145 


Ark. 522, 224 SW 983, 984 [quot Cyc]. 


Ga.—Clark v. Cagle, 141 Ga. 703, 82 
SE 21, LRA1915A 317. 


Mich.—Janiszewski v. Shank, 230 
Mich. 189, 202 NW 949: Brin -v. 
Michalski, 188 Mich. 400, 154 NW 110, 
112 [eit Cye]. 


N. Y.—Jones v. Barnes, 
Div. 287, 94 NYS 695. 


Or.—Spencer v. Bales, 108 Or. 339, 
216 P 746, 748 [quot Cyc]; Larrabee 
v. Bjorkman,.79 Or: 467, 155 P 974, 
976 [quot Cyc]. 


S. C.—Singleton v, Cuttino, 107 S. Cc. 
465, 92 SE 1046. 


Contra Monroig v. Parker, 6 Porto 
Rico Fed. 403. 


105 App. 


54. U. S—Marthinson v. King, 150 
Hed. 48, 82 CCA 360; Oakford v. 
Hackley, 92 Fed. 38 [rev on other 


ground 98 Fed. 781, 39 CCA 284]. 


Ariz.—Kimball v. Statler, 20 Ariz. 
81, 176 P 843. 


Ark.—Dollar v. Knight, 145 Ark. 
522, 224 SW 983, 984 [quot Cyc]. 


*By FRANK L. MORGINSON (§§ 233-313). 


Ga.—Clark v. Cagle, 141 Ga. 703, 82 
SE 21, LRAI1915A 317; Jackens v. 
Nicolson, 70 Ga. 198; Forsyth v. Mc- 
Cauley, 48 Ga. 402. 


Ill.— Fitzpatrick vy. Beatty, 6 Ill. 
54. 


Ind.—Walcis v. Kozacik, 86 Ind. A. 
484, 156 NE 589, 592 [quot Cyc]. 


Kan.—Waynick v. Richmond, 11 
Kan. 488; Slicer v. Adams, 10 Kan. A. 
SiO) en ee OOS 


Md.—Budacz v. Fradkin, 146 Md. 
400, 126 A 220; Maryland Clay Co. v. 
Simpers, 96 Md. 1, 538 A 424. 


Minn.—Bredeson v. Nickolay, 147 
Minn. 304, 180 NW 547; St. Paul Divi- 
sion No. 1, S. T. v. Brown, 9 Minn. 157 
(Gil. 144). 


Mo.—Campbell v. McLaughlin, 205 


Sw 18; Eggert v. Charles H. Heer 
pe oes C0. 02 gM. Dike oh Sie 


Nebr.—Bennett v. Moon, 110 Nebr. 
692, 194 NW 802, 31 ALR 495; Gorder 
v. Pankonin, 83 Nebr. 204, 119 NW 449, 
131 AmSR 629. 2 


N. H.—Orestes v. Galanis, 78 N. H. 
514, 102 A 759, 760 [cit Cye}]. 


N. Y.—Viele v. Troy, ete., R. Co., 21 
Barb. 381 [aff 20 N. Y. 184]. 


N. C.—Rudisill v. Whitener, 146 N. 
C.” 403, 59 SH (995, 15 8URANS* 345 
Whitted v. Fuguay, 127 N. C. 68, 37 SH 
141; Stamper v. Stamper, 121 N. CG. 
251, 28 SE 20; Barnes v. Barnes, 65 
i Os AGH 


Oh.—Tiffin v. Shawhan, 43 Oh. St. 
178, 1 NE 581; Columbus Trustee Co. 
v. Zimmer, 10 OhNPNS 455. 


Or.—Spencer yv. Bales, 108 Or. 339, 
216 _P 746, 748 [quot Cyc]; Larrabee 
v. Bjorkman, 79 Or. 467, 155 P 974, 
976 [quot Cyc]; Johnston v. Wads- 
worth, 24 Or. 494, 34 P 18. 


ap eeoart oe Bas v. Wright, 9 Pa. Dist. 


Va.—Hoover v. Buck, 21 SE 474, 


W. Va.—Collins v. Thomas, 87 W. 
Va. 597, 105 SE 897. 


_ [a] Damages nominal.—That land 
1s worth the exact contract price, so 
that for refusal by the vendor to per- 
form the vendee’s damages would be 
but nominal, is no ground for refusing 
specific performance. Bradford v. 
Smith, 123 Iowa 41, 98 NW 377. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


4 


§§ 233-235] 


Kquity adopts this principle, not because the land 
is fertile, or rich in minerals, but because it is land, 
a favorite and favored subject in England and ev- 
ery country of Anglo-Saxon origin.®® 
sumed to have a peculiar value,®** so as to give an 
equity for specific performance, without reference 
However, specific per- 
formance will not be granted as to an agreement to 
convey property which has no existence.®§ 


[§ 234] b. Particular Contracts®°—(1) In Gen- 
Subject to the requirements elsewhere dis- 


to its quality or quantity.®7 


eral. 


SPECIFIC PERFORMANCE 


Land is as- 


ereed,®°® 


be decreed.®® 


cussed,°° the form of the instrument embodying the 


55. Del.—Long vy. Chandler, 10 Del. 
Ch: 339, 92 A 256: 


Ga.—Clark v. Cagle, 141 Ga. 703, 82 
SH 21, LRAI1915A 317. 


Nebr.—Bennett v. Moon, 110 Nebr. 
692, 194 NW 802, 31 ALR 495. 


N. C.—Barnes v. Barnes, 65 N, C. 
ZOOL etcitchen! v., “Elerringe: 42) gNa «C. 
190. : 

Or.—Spencer v. Bales, 108 Or. 339, 
216 P 746, 748 [quot Cyc]; Larrabee 
v. Bjorkman, 79 Or. 467, 155 P 974, 976 
[quot Cye]. 


But see Adderley v. Dixon, 1 EngCh 
607, 57 Reprint 239 (where the reason 
was asserted that damages at law 
might be inadequate). 


56. Del.—F. B. Norman Co. v. Du 
Pont de Nemours, 12 Del. Ch. 155, 108 
A 743. 


Ga.—Clark v. Cagle, 141 Ga. 703, 82 
SH 21, LDRA1915A 317. 


Nebr.—Bennett v. Moon, 110 Nebr. 
692, 194 NW 802, 31 ALR 495. 


N. H.—Kann v. Wausau Abrasives 
COs, SIIN: He 535; 12:9) A Bits. 


N. J.—McVoy v. Baumann, 93 N. J. 
MOQ Goce, Ll eAN ico Path eos IN. J. Eg: 
SAAC wa ba bir fue Noamy (a lar 


N. C.—kKitchen v. Herring, 42 N. C. 
190. 

Or.—Spencer v. Bales, 108 Or. 339, 
216 P 746, 748 [quot Cyc]; Larrabee 
v. Bjorkman, 79 Or. 467, 155 P 974, 976 
[quot Cyc]. 

See Hazleton v. Miller, 25 App. (D. 
Coirsst fate 202, Us, S271. 26.SCrt 5675 oO 


L. ed. 939] (it is assumed that the! 


remedy at law is inadequate and in- 
complete). : 


[a] Basis.—The doctrine is based 
upon the equitable conception that 
the vendee desires the land in specie 
as sine qua non of his contract. Mc- 
Voy v. Baumann, 93 N. J. Eq. 638, 117 
A 725 [aff 93 N. J. Eq. 360, 117 A 717]. 


{b] In South Dakota the presump- 
tion under Rev. Civ. Code § 2341, that 
the breach of an agreement to transfer 
real property cannot be adequately 
relieved by pecuniary compensation, is 
not conclusive. Nelson v. Lybeck, 21 
Sib. 223, 111 Nw 546: 


57. Bennett v. Moon, 110 Nebr. 
692,194 NW 802, 31 ALR 495; Kitchen 
v. Herring, 42 N. C. 190; Spencer v. 
Bales, 108 Or. 339, 216 P 746, 748 [quot 
Cyc}; Larrabee v. Bjorkman, 79 Or. 
467, 155 P 974, 976 [quot Cyc]; Goyena 
v. Tambunting, 1 Philippine 490. 


58. Strachan v. Drake, 61 Colo. 444, 
158 P 310; Ward .v. Newbold, 115 Md. 
689, 81 A 793, AnnCas1913A 919; Lib- 
man v. Levenson, 236 Mass. 221, 128 
NE 13, 22 ALR 560; Good v. Jarrard, 
93 S. C. 229, 76 SE 698, 43 LRANS 383. 


Necessity for existence of subject 
matter generally see supra § 39 


{58 C. J—65] 


59. Defective conveyances enforce- 
able as contracts see infra § 295. 


Specific performance as to particu- 
lar contracts: 
Agreements as to eminent domain see 
Hminent Domain § 538. 


Awards relating to realty see Arbitra- 
tion and Award § 621. 

Broker’s contract see Brokers § 141 
note 40. 

By landowner of contract for pur- 
chase of railroad right of way’ see 
Railroads § 182. 

Contract of sale of married woman’s 
separate estate see Husband and 
Wife § 663. 

Contract or agreement of railroad to 
use tracks or right of way of other 
railroad see Railroads § 277. 

Contracts between telegraph or tele- 
phone companies see Telegraphs 
and Telephones [37 Cyc 1621]. 

Contract to convey homestead see 
Homesteads § 329. 

Covenant for quiet enjoyment see 
Landlord and Tenant § 705. 


Married woman’s contract to convey 
her separate estate see Husband 
and Wife § 652. 

Municipal contract see Municipal Cor- 
porations § 2248. 

Oil and gas lease see Mines and Min- 
CLASS Uo ae 

Railroad construction contracts see 
Railroads § 309. 

Stipulations see Stipulations [36 Cye 
1289]. 


To compel landlord to deliver posses- 
sion of leased premises see Land- 
lord and Tenant § 671. 


60. See supra §§ 95--169. 


Requisites of the memorandum un- 
der the statute of frauds see Irauds, 
Statute of §§ 304-386. 


61. Thornburgh v. Fish, 11 Mont. 
53, 27 P 381; Hemming v. Zimmer- 
schitte, 4 Tex. 159. 


62. Exchange of property general- 
ly see Exchange of Property 23 C. J. 
p 182. . 


Parol agreements to exchange see 
supra § 232. 


Specific performance of contracts 
for exchange of realty and personalty 
see infra § 245. 


63. See infra §§ 238-242. 

64. Goodlett v. Hansell, 66 Ala. 
ils 

65. See supra §§ 4-232; and infra 


§§ 314-413. 


66. U. S.—McAlIpine v. Union Pac. 
RaC@on vowed. 168) [ati L29=05 8.) 305; 
9 SCt 286, 32 L. ed. 673]. 

Ala. 


Ala.—Goodlett v. Hansell, 66 
ils 

Ariz.—Kimball v. Statler, 20 Ariz. 
81, 176 P 843. 
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contract is wholly unimportant.®! 


[§ 235] (2) Exchange of Property.®? 
ciples governing specific performance of contracts 
for the sale of land®* apply to contracts for the 
exchange of realty’? so that, where the remedy is 
otherwise proper,®° specific performance will be de- 
The right is not affected by the fact that 
there is an adequate remedy at law,*? although, 
where the legal remedy is more plastic and plenary 
than the equity relief, specific performance will not 


The prin- 


Cal.—Waldeck v. Hedden, 89 Cal. A. 


485, 265 P 340. 

Ill.—Evans vy. Gerry, 174 Ill. 595, 
51 NE 615. 

lowa.—Lewis v. Woodbine Sav. 
Bank, 182 Iowa 190, 165 NW 410. See 


Goettsch v. Weseman, 185 Iowa 1213, 
171 NW 674 (remedy refused for fail- 
ure of plaintiff to sustain burden of 
proof). 


Kan.—Coughlin v. Lamb, 86 Kan. 
490, 121 P 363; Linscott v. Moseman, 
84 Kan. 541, 114 P 1088. 


Nebr.—Waldo vy. Lockard, 96 Nebr. 
490, 148 NW 510; Te Poel v. Shutt, 
57 Nebr. 592, 78 NW 288. 


N. M.—Mundy v. Irwin, 20 N. M. 
BO 1S Pa LOUSO ME LOS ce AnnCas1918D 
713 [cit Cyc]. 


N. Y.—Macdonald y. Bach, 51 App. 
Div. 549, 64 NYS 831 [aff 169 N. Y. 
615, 62 NE 1097]. 


Va.—Dodds vy. Lafon, 153 Va. 110, 
149 SE 417. 


Wash.—Le' Marinel v. Bach, 114 
Wash. 651, 196 P 22; Johnson v. 
Ryan, 62 Wash. 60, 112 P 1114, 1116 
[quot Cyc]. 


See Hughes vy. Goddard, 12 OntWN 
345 (disallowing specific performance 
where representations upon which 
exchange was to be effected were 
fraudulent). 


[a] Effect of change of value.— 
Where timber land has been exchang- 
ed for other land and the timber has 
been destroyed by fire, the vendor of 
such timber land is entitled to spe- 
cific performance of the contract. 
Dodds v. Lafon, 153 Va. 110, 149 SE 
417. 


[b] Necessity of  possession.— 
That the different parties be placed 
in possession of the lands is not es- 
sential. Le Marinel v. Bach, 114 
Wash. 6515 196 P 22. 


{[c] Where deeds have been depos- 
ited in escrow under a contract to ex- 
change realty and one party has per- 
formed the conditions on which the 
deeds were deposited, specific per- 
formance of the contract should be 
decreed. Bowman y. Gork, 106 Mich. 


163, 63 NW 998. 
67. Park vy. Johnson, 4. Allen 


(Mass.) 259. 


Existence and adequacy of legal 
remedy generally as affecting right to 
specific performance see supra §§ T- 
10. 


68. Carter v. Schrader, 
1245, 175 NW 329. 


fa] Thus, where plaintiff and de- 
fendant exchanged land, and plaintiff 
was to give defendant certain notes 
which were to be fully secured by 
mortgage, specific performance was 
properly denied where the mortgage 
securing the notes was absolutely 
worthless, plaintiff's remedy at law 


187 Iowa 
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[§ 236] (3) Lease.*® While a contract for a lease 
may be specifically enforced?’ unless inequitable 
because of peculiar facts,7! the remedy is not avail- 
However, a renewal 
clause in the lease may be specifically enforced.** 
So also a lessee is entitled to specific performance 
of a lease of land with mineral rights.‘4 
contract to assign the good will of a lease, that is, 
the reasonable expectation of its renewal, has been 
An agreement for the digging of stone 
will be specifically enforced, whether it be a mere 


2 


able as to an executed lease.*? 


enforeed.*® 


license to dig or a lease.7® 


Assignment of lease. 


A contract to assign a lease 


SPECIFIC PERFORMANCE 


And, a! 


mo 


of property used in business and particularly valua- 


being more plastic and plenary than 
could be given in equity, as plaintiff 
could put up the equivalent of a good 
mortgage and recover damages. Car- 
ter v. Schrader, 187 Iowa 1245, 175 
NW 329. 

69. Leases generally see Landlord 
and Tenant §§ 379-508. 


Specific performance of contract for 


conveyance of ground rents see 
Ground Rents § 24. 
70. Ariz—Genardini y. Kline, 19 


Ariz. 558, 173 P 882. 

Del:—F. B. Norman Co. v. Du Pont 
de Nemours, 12 Del. Ch. 155, 108 A 
743; Matthes v. Wier, 10 Del. Ch. 63, 
84 A 878. 


Fla.—Clark vy. 
1059, 109° S192: 

Ga.—F., etc., Grand Five-Ten- 
Twenty-five Cent Stores v. Eiseman, 
160 Ark. 321, 127 SE 872. 

Iowa.—Minot v. Pelletier 
Iowa 505, 223 NW 182. 


Ky.—Hoegg v. Forsythe, 198 Ky. 462, 
248: SW 1008; Mattingly’s Ex’r v. 
Brents, 155 Ky. 570, 578, 159 SW 1157 
[quot Cyc]. 


Nebr.—Bennett v. Moon, 110 Nebr. 
692, 194 NW 802, 31 ALR 495; Schultz 
vy. Hastings Lodge No. 50, I. O. O. F., 
90 Nebr. 454, 133 NW 846; Jacoby v. 
Viele, 87 Nebr. 258, 126 NW 1006. 


N. Y.—Shea v. Keeney, 155 App. 
Div. 628, 140 NYS 912; Pittsburgh 
Amusement Co. v. Ferguson, 100 App. 
Div. 453, 91 NYS 666; Brune v. Vom 
Lehn, 112 Misc. 342, 183 NYS 3860 
[aff 196 App. Div. 907, 187 NYS 928]. 


Philippine.—Mas y. Lanuza, 5 Phil- 
ippine 457. 


Tenn.—Viola Normal School Bd. of 
Education v. Warren County Bd. of 
Pa Ae 160 Tenn. 351, 24 SW (2d) 


91 Fla. 


Gardner, 


CO. Oe 


Eng.—Zimbler v. Abrahams, [1903] 
1 K. B. 577; Lever v. Koffler, [1901] 
1 Ch. 543; Haywood vy. Cope, 25 Beav. 
140, 27 L. J. Ch. 468, 53 Reprint 589; 
Butler v.. Powis; 2:-Coll. 156, 33 Bng 
Ch 156, 63 Reprint 679; Kay v. John- 
soh, 2 Hem. & M. 118, 71 Reprint 406. 


Ont.—Brooke y. Brown, 19 Ont. 124; 
Kelley v. Beaume, 12 OntWN 342. 


Que.—Walsh y. Brooke, 21 Que. Su- 
per. 394. 


{a] Thus a yearly tenancy agree- 
ment may be specifically enforced. 
ever “Vai omere. 11900 | la @ha bale 
But see Clayton vy. Illingworth, 10 
Hare 451, 44 EngCh 436, 68 Reprint 
1008 (specific performance of an 
agreement for a mere tenancy from 
year to year held not enforceable on 
the ground that the remedy at law 
was adequate). : 


For later cases, developments and changes in the law see Annotations, same title and section number, 


{[b] Agreement to agree.—A mem- 
orandum of an agreement to deliver 
a lease constituted only an agreement 
to agree, and was therefore unen- 
forceable by specific performance. H. 
M. Weill Co. v. Creveling, 181 App. 
Div. 2825 168 NMS. 88> Lath, 223 0INowys. 
672, 119 NE 1048]. 


[c] Lessor’s agreement to sell de- 
mised premises does not bar lessee’s 
right to specific performance of the 
lease, since the sale may have been 
made subject to the lease, or the pur- 
chaser may have had notice thereof. 
BY. B. Norman Co. y. EH. (I. Dus Pont de 
Nemours & Co., 12 Del. Ch. 155, 108 A 
743. 


[d] That lessor has action for 
damages for failure to deliver posses- 
sion does not prevent specific per- 
formance of the lease. Mattingly’s 


Hx rn yee Brents, ib 5ekeye bii0; ISIS WE 


Bye 


Specific performance of defective 
lease see infra § 295. 


71. See case infra this note. 


[a] Contract to lease sporting 
rights.—A proposed lessee of sport- 
ing rights cannot be given specific 
performance of the agreement to 
lease where the lease has been con- 
siderably lessened in value and the 
land is being used for raising food 
during a war. Enderby v. Clark, 34 
Pes wv op il. 


Lease of sporting rights see Game 
5. 


72. Genardini 


v. Kline, 
558, 173-P 882. 
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73. U. S.—Internat. Exch. Bank v. 
Pullo, 285 Fed. 933. 

Colo.—Bechmann vy. Taylor, 80 
Colo. 68, 249 P 262. 

Del.—Clough y. Cook, 10 Del. Ch. 


Eb, 80 A LOTS 


D, C.—Sambataro y. Caffo, 57 App. 
260, 20 F. (2d) 276. 


Ill.—Hunter y.- Silvers, 15 Ill. 174 
(dictum), 


Md.—Bratt v. Weston, 74 Md. 609, 7 
A 562. 


Mass.—Mutty v. Vialle, 256 Mass. 
226, 152 NE 615; Judkins v. Charette, 
255 Mass, 76, 151 NE 81, 45 ALR 1; 
Albiani v. Bangs, 107 NE 406. 


Minn.—Luthey v. Joyce, 132 Minn. 
451, 157 NW 708, LRA1916B 1235. 


Nebr.—Gorder  y. 
Nebr. 
629. 


N. Y.—Simon v. Schmitt, 118 NYS 
ee Crawford y. Kastner, 26 Hun 


Oh.—Neel v. McCreery, 17 Oh. Cir. 
Ctr 61:2," 9 Oh. “Cir Deen 4345 


Pankonin,- 83 
204, 119 NW 449, 131 AmSR 


ble for that reason will be enforced.’ 


Surrender of possession. 
which statutory restrictions on the lessor’s recov- 
ery of possession by an action at law have made 
such remedy inadequate,’* a provision in a lease 
for surrender of possession may be enforced in an 
action for specific performance,’® but where a ten- 
ant has erected a building on leased premises under 
a clause providing for the sale of the building up- 
on expiration of the lease, he will not be compelled 
to surrender the premises merely on the landlord’s 
undertaking to pay the appraised value of the build- 


[§ 236 


In a jurisdiction in 


Wis.—Kollock vy. Seribner, 98 Wis. 
104, 73 NW 776. 

Eng.—Moss v. Barton, L. R. 1 Eq. 
474, 35 Beav. 197, 55 Reprint 870; 
Sadlier v. Biggs, 4 H. L. Cas. 435, 10 
Reprint 531. 


Newfoundl.—Hutton v. Hartery, 9 
Newfoundl. 28; Duchemin v. Des- 
Barres, 7 Newfoundl. 522. 


fa] After judgment in ejectn:ent. 
—If a lease for lives renewabie for- 
ever expires without renewal, and the 
landlord brings ejectment, the tenant 
ought not to dispute his title, but 
should give consent for judgment, 
and file a bill for renewal. Wallace 
Vo Patven. Ae ir. Wd. sos. 


{b] Even though it makes lease 
renewable perpetually from year to 
year, a decree of specific performance 
of an agreement to renew the lease 
on the same terms is proper. Clough 
v. Cook, 10 ‘Del. Ch: 175-87 APLOLE 


{[c] Payment of penalty.—Where 
a lease has been granted upon lives 
renewable _forever, with a nomine 
poence in case of the lessee’s neglect 
to renew, equity will not decree the 
lessor to renew, except upon the 
terms of paying the penalty. Done- 
raile v. Chartres, 1 Ridg. App. 122. 


[d] Where property is used for 
business, the remedy at law for 
breach of a covenant of renewal in a 
lease is inadequate. Gorder v. Pan- 
konin, 83 Nebr. 204, 119 NW 449, 131 
AmSR 629. . 


74. Oakford v. Hackley, 92 Fed. 
38 [rev.on other grounds 98 Fed. 781, 
39 CCA 284]; Hexter v. Pearce, [1900] 
1 SChe 434 


[a] Reason for rule.—In such case 
the damages are of necessity uncer- 
tain, so that the remedy at law is in- 
adequate. Oakford v. Hackley, 92 
Fed. 38 [rev on other grounds 98 Fed. 
78h; 39 CCA. 284]; 


75. Bennett v. Vansyckel, 11 N. Y. 
Super. 462. 


76. Nelson y. Bridges, 1 Jur. 753. 
But see, Booth y.- Pollard, 4 Y. & C. 
Exch. 61 (agreement to work quarry 
will not be specifically enforced). 


77. Reo Motor Car Co. y. Young, 
209 Mich. 578, 177 NW 249. 


alee See Landlord and Tenant § 
79. Levell, etc., Realty Co. vy. Leg- 


gett, 184 NYS 163. 


80. Columbia Uniy. v. Kalvin, 133 
Mise. 270, 231 NYS 622 [aff 226 App. 
Div. 775, 2385 NYS‘ 4]. 


[a] Reason for rule-—To do so 
would mean rewriting the agreement. 
coe Univ. v. Kalvin, 133 Misc. 

0, 231 NYS 622 [aff 226 App. Div. 
775, 235 NYS. 4]: a ai 


§§ 287-238] 


[§ 237] (4) Partition Agreements.*} 
agreements among codwners may be enforced.’2 


[§ 238] (5) Contracts Relating to Sale and Con- 
Specific performance 
of a contract to convey real estate is a well-recog- 
nized remedy,** the granting of which is governed 
Where otherwise the remedy 
is proper*® a contract for the sale or conveyance of 
realty will be specifically enforced.s? 
mining the application of the principles governing 
the remedy, a decree for the specific performance 
of such contract does not go as a matter of courses’ 
or absolute right,°® although it should not be arbi- 


veyance’*—(a) In General. 


by fixed principles.’® 


81. Partition agreements general- 
ly see Partition §§ 2-46. 


Parol partition agreements see su- 
pra § 183. 


82. Hardy v. Summers, 10 Gill & 
J... (Md.): 316,32 AmD- 167; Soper v. 
Kipp, 5 N. J. Eq. 2833 Sumner vv. 
Marly, 134 N. C. 233, 46 SE 492. 


83. Contract for sale of realty 
generally see Vendor and Purchaser 
so Cyc 129). 


Right of vendee to specific per- 
formance see infra § 239. 


Right of vendor to specific per- 
formance see infra § 240. 


Specific performance as to defective 
deeds see infra § 295. 


Specific performance of contract by 
municipality to purchase waterworks 
see Waters [40 Cye 771]. 


84. Bredesen vy. Nickolay, 
Minn. 304, 180 NW. 547. 


85. Bredesen vy. Nickolay, supra. 


147 


86. See supra §§ 4-233; and infra 
§§ 314-413. 

87. Fla.—Nobles vy. L’Engle, 61 
Fla. 696, 55 S 839. 


Ill. Wrobel v. Wojtasiek, 341 Ill. 
330, 173 NE 348; Kuhn v. Sohns, 324 
Tll. 48, 154 NE 401; Park v. Koop- 
mann, 311 Ill. 350, 143 NE 80. 


Minn.—Bredesen vy. Nickolay, 
Minn. 304, 180.NW 547. 


N. C.—Crawford_v. Allen, 189 N. C. 
434, 127 SE 521; Flowe v. Hartwick, 
167 N. C. 448, 83 SE 841. 


Ss. C.—Welling v. Crosland, 129 S. 
oe ie hase 6. 


Utah.—Cummings Vv. 
Witahe 15%, 29 P6195 


88. Clifton Land Co. v. Reister, 186 
Ky. 155, 216 SwW 342; Jenkins v. 
Dawes, 183 Ky. 25, 207 SW 689; Blue- 
grass Realty Co. v. Shelton, 148 Ky. 
666, 147 SW 33, 41 LRANS 384; Mer- 
rill v. Rocky Mountain Cattle Co., 26 
Wyo0..219, 1381 P 964. 


89. Nobles v. L’Engle, 61 Fla. 696, 
55 S 839; Bredesen v. Nickolay, 147 
Minn. 304, 180 NW 547; Pierce v. 
Morse, 65 N. H. 196, 18 A 792. 


90. Miller v. Clark, 301 Ill. 273, 
133 NI 685; Griffin v. Nash, 187 Iowa 
345, 174 NW 233; Hager v. Rey, 209 
Mich. 194, 176 NW 443. 


91. Ill.—Miller v. Clark, 
273, 133 NE 685. 

Ky.—Clifton Land Co. v. Reister, 
186 Ky. 155, 216 SW 342; Jenkins y. 
Dawes, 183 Ky. 25, 207 SW 689; Blue- 
grass Realty Co. v. Shelton, 148 Ky. 
666, 147 SW 33, 41 LRANS 384. 


WN. H.—Pierce v. Morse, 65 N. H. 
196, 18 A 792. 

N. Y.—Brody, Adler & Koch Co. v. 
Hochstadter, 160 App. Div. 310, 144 
NYS 6381. 


147 


Nielson, 42 


301 Ill. 


SPECIFIC PERFORMANCE 


Partition 


ingly®® entered 


But in deter- 


Wyo.—Merrill v. Rocky Mountain 
Cattle Co., 26 Wyo. 219,,181 P 964. 


92. Fagan vy. Rootberg, 320 Ill. 586, 
151 NE 491. 

93. Fla.—Nobles-v. L’Engle, 61 
Fla. 696, 55 S 839. 

Ill.—Miller v. Clark, 301 Ill. 273, 
133 NE 685. 

Iowa.—Griffin vy. Nash, 187 Iowa 


345, 174 NW 233. 


Mich.—Hager vy. Rey, 209 Mich. 194, 
176 NW 443. 

Minn.—Bredesen y. Nickolay, 
Minn. 304, 180 NW 547. 

Mo.—Campbell vy. McLaughlin, 
SW 18. 

Mont.—Thornburgh vy. 
Mont. 538, 27 P 381. 


N. C.—Whitted v. Fuguay, 127 N. 
Cc. 68, 37 SE *141. 


147 


205 


Mish, {1 


Oh.—Columbus ‘Trustee Co. v. 
Zimmer, 10 OhNPNS 455. 
Okl.—Miller v. Roberts, 140 Okl. 


271, 282 P 1104. 


Va.—Walker y. Henderson, 151 Va. 
913, 145 SE 311; Hoster v. Zollman, 
122 Va. 41, 94 SE 164. 


Specific performance generally as 
discretionary see supra §§ 13-17. 


94 Voris v. McIver, 339 Ill. 
171 NE 263; Seglin v. Lemein, 334 
Tih. 6566, 166. NE 56; Stuckrath’ v. 
Briggs, 329 Dll) 555, 62 NEY 915 Chi- 
cago Title, ete., Co. v. Illinois Mer- 
chants’ Trust Co., 329 Ill. 334, 160 NE 
597; Fagan v. Rootberg, 320 Ill. 586, 
151 NE 491; Bayne v. Cinak, 320 Ill. 
23, 150 NE 344; Dime Savings, etc., 
Co. v. Knapp, 313 Ill. 377, 145 NE 235; 
Park vy. Koopmann, 311 Ill. 850, 1438 
NE 80; Smith v. Dugger, 310 Ill. 624, 
142 NE 243; Keating v. Frint, 291 Ill. 
423, 126 NE 136; Miedema v. Worm- 
houdt, 288 Ill. 537, 123 NE 596; Rie- 
menschneider v: Tortoriello, 287 Ill. 
482. 122 NE 799. ‘ 

95. Voris v. McIver, 339 Ill. 340, 
171 NE 263; ‘Seglin v. Lemein, 334 
Tll. 566, 166 NE 56; \ Stuckrath vy. 
Briggs, 329 Ill. 555, 161 NE 91; Chi- 
cago Title, etc., Co. v. Illinois Mer- 
chants’ Trust Co., 329 Ill. 334, 160 NE 
597; Fagan yv. Rootberg, 320 Ill. 586, 
151 NE 491; Bayne v. Cinak, 320 Ill. 
23. 150 NE 344; Gottlieb v. Kaplan, 
319 Ill. 60, 149 NE 586; Park v. Koop- 
mann, 311 Ill. 350, 1483 NE 80; Smith 
v. Dugger, 310 Ill. 624, 142 NH 243; 
Keating v. Frint, 291 Ill. 423, 126 NE 
136; Miedema v. Wormhoudt, 288 Ill. 
537, 123 NE 596; Riemenschneider v. 
Tortoriello, 287 Ill. 482, 122 NE 799; 
Adams v. Larson, 279 Ill. 268, 116 NE 
658. 


340, 


96. Bayne v. Cinak, 320 Ill. 23, 150 
NE 344; Gottlieb v. Kaplan, 319 Ill. 
60, 149 NE 586: Keating v. Frint, 291 
Tll. 423, 126 NE 136. 

97. Bayne v. Cinak, 320 Ill. 23, 150 
NE 344; Keating vy. Frint, 291 Ill. 
423, 126 NE 136. 


misapprehension,?? 
fraud, where the rights of third parties have not 
intervened,” and where its provisions are clear and 
specific,* and the contract is valid,* and plaintiff is 
ready to perform,° specific performance will be grant- 
ed as a matter of right® and not as a matter of 
discretion’? or favor.* 
~sale of land is in writing,’ signed by both parties,® 


'334, 160 NE 597; 
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trarily denied,®® and is granted or withheld accord: 
ing as equity and justice seem to demand in view of 
all the circumstances in the case,®! where the rights 
of third parties have not intervened,®? being a mat- 
ter of discretion.?* 


Where fairly®* and understand- 
into, without misrepresentation,?® 
mistake,®8 oppression,®® or 


So where a contract for the 


98. Bayne vy. Cinak, 320 Ill. 23, 150 
NE 344; Keating v. Frint, 291 [11. 
423, 126 NH. 136. 


99. Seglin v. Lemein, 334 Ill. 566, 
166 NE 56; Chicago Title, etc., Co. v. 
Illinois Merchants’ Trust Co., 329 Ill. 
334, 160 NE 597; Keating v. Frint, 
291 Ill. 423, 126 NE 136; Miedema v. 
Wormhoudt, 288 Ill. 537, 123 NE 596; 
ee v. Larson, 279 Ill. 268, 116 NE 


1. Seglin v. Lemein, 334 Ill. 566, 
166 NE 56; Chicago Title, ete., Co. v. 
Illinois Merchants’ Trust Co., 329 Tl. 
3834, 160 NE 597; Miedema v. Worm- 
houat, 288 Ill. 537, 123 NE 596; Adams 
v. Larson, 279. Ill. 268, 116 NE 658. 


2. Stuckrath v. Briggs, 329 I11. 
555, 161 NE 91. 


3. Voris v. McIver, 339 Ill. 340,171 
NE 263. i 


4 Chicago Title, etc., Co. v. Illi- 
nois Merchants’ Trust Co., 329 Tl. 
Fagan v. Rootberg, 
320 Ill. 586, 151 NE 491. 


5. Stuckrath v. Briggs, 329 MIIl. 
555, 161 NE 91; Fagan v. Rootberg, 
820 Ill. 586, 151 N49. 


Performance by plaintiff see infra 
§§ 327-413. 


6 Voris v. McIver, 339 Ill. 340, 171 
NE 263; Seglin v. Lemein, 334 Il. 
566, 166 NE 56; Stuckrath v. Briggs, 
329 Ill. 555, 161 NE 91; Chicago Ti- 
tle, etc. Co. v. Illinois Merchants’ 
Trust Co., 329 Ill. 334, 160 IND#5975 
Fagan v. Rootberg, 320 Ill. 586, 151 
NE 491; Bayne vy. Cinak, 320 Ill. 23, 
150 NE 344; Gottlieb v. Kaplan, 319 
Ill. 60, 149 NE 586; Dime Savings, 
etc., Co. v. Knapp, 313 Ill. 377, 145 NE 
235; Park v. Koopmann, 311 Ill. 350, 
143 NE 80; Smith vy. Dugger, 310 I11. 
624, 142 NE 243; Keating ‘v. Frint, 
291 Ill. 423, 126 NE 136; Miedema y. 
Wormhoudt, 288 Ill. 537, 123 NE 596; 
Riemenschneider v. Tortoriello, 287 
Ill. 482, 122 NE 799; Adams vy. Lar- 
son, 279 Ill. 268, 116 NE 658. 


7. Fagan v. Rootberg, 320 Ill. 586, 
151 NE 491; Gottlieb. v. Kaplan, 319 
Tll. 60, 149 NE 586; Adams y. Larson, 
279 Ill. 268, 116 NE 658. 


8. Voris v. McIver, 339 Ill. 340, 
171 NE 263; Stuckrath v. Briggs, 329 
Ill. 555, 161 NE 91;° Fagan v. Root- 
berg, 320 Ill. 586, 151 NE 491; Park 
v. Koopmann, 311 Ill. 350, 143. NE 80; 


Riemenschneider v. Tortoriello, 287 
Ill. 482, 122 NE 799- 
9. Lewis v. Trimble, 151 Ga. 97, 


106 SEH 101; Tolbert v. Short, 150 Ga. 
413, 104 SH 245; Funk v. Browne, 145 
Ga. 828, 90 SH 64; Clark v. Cagle, 
141 Ga. 7038, 82 SE 21, LRAI915A 317; 
Dunton v. Mozley, 42 Ga. A. 295, 155 
SE 794; Abrahams v. King, 111 Md. 
104, 73 A 694. 


Necessity of writing for specific 
performance see supra §§ 119-122. 

10. Lewis v. Trimble, 151 Ga. 97, 
106 SE 101; Tolbert v. Short, 150 Ga. 
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is certain’! and fair,!2 is for an adequate consid- 
eration,'* and is capable of being performed,'* or 
where a refusal of such relief is not justified,?® 
it is as much a matter of course for a court of eq- 
uity to decree specific performance of it as it is 
for a court of law to give damages for a breach of 
A contract for the sale of real estate. 


contract.t® 


413, 104 SE 245; Funk v. Browne, 
145 Ga. 828, 90 SE 64;. Dunton v. 


Mozley, 42. Ga. A. 295, 155 SE 794. 


11. Lewis v. Trimble, 151 Ga. 97, 
106 SH 101; Tolbert v. Short, 150 Ga. 
4123, 104 SH 245; Funk v. Browne, 145 
Ga. 828, 90 SE 64; Clark v. Cagle, 141 
Ga. 703, 82 SE 21, LRAI1915A 317; 
Dunton v. Mozley, 42 Ga. A. 295, 155 
SE 794; Abrahams v.' King, 111 Md. 
104, 73 A 694. 


Necessity of certainty generally 
see supra §§ 95-105. 


12. Lewis v. Trimble, 151 Ga. 97, 
106 SE 101; Tolbert v. Short, 150 Ga. 
413, 104 SE 245; Funk v. Browne, 
145 Ga. 828, 90 SE. 64; Clark v. Cagle, 
141 Ga. 703, 82 SE 21, LRAI915A 31% 
Dunton v. Mozley, 42 Ga. A. 295, 155 
SE 794; Anderson v. Anderson, 251 
Ill. 415, 96 NE 265; Abrahams v. 
King, 111 Md. 104, 73 A 694. 


Necessity in general that contract 
be fair and reasonable see supra §§ 
126-134. 

LS Lewis v. Trimble, £51 “Gas 97, 
106 SE 101; Tolbert v. Short, 150 Ga. 
413, 104 SE 245; Funk v. Browne, 145 
Ga. 828, 90 SE 64; Clark v. Cagle, 141 
Ga. 703, 82 SE 217, LRALIIISZA 317; 
Dunton v. Mozley, 42 Ga. A. 295, 155 
SE 794; Abrahams v. King, 111 Md. 
104, 73 A 694. 


Necessity of consideration general- 
ly see supra §§ 122-125. 


14. Lewis v. Trimble, 151 Ga. 97, 
106 SE 101; Tolbert v. Short, 150 Ga. 
413, 104 SH 245; Funk v. Browne, 145 
Ga. 828, 90 SE 64; Clark v. Cagle, 
141 Ga. 708, 82 SE 21, LRAI915A 317; 
Dunton v. Mozley, 42 Ga. A. 295, 155 


SE 794; Abrahams v. King, 111 Md. 
104, 73 A 694. 
Specific performance generally 


where performance is impossible see 
supra §§ 39-44. 


15. Anderson v. Anderson, 251 Ill. 
415, 96 NE 265; Cummings vy. Nielson, 
42 Utah 157, 129 P 619. 


16. Lewis v. Trimble, 151 Ga. 97, 
106 SE 101; Tolbert v. Short, 150 Ga. 
413, 104 SE 245; Funk v. Browne, 
145 Ga. 828, 90 SE 64; Clark v. Cagle, 
141 Ga. 703, 82 SH 21, LRA1915A 317; 


Dunton v. Mozley, 42 Ga. A. 295, 
155 SE 794; Dime Savings, etc., Co. 
v. Knapp; 313 Dl. 9377, 145 NE) 235; 


Miedema v. Wormhoudt, 288 Ill. 537, 
123 NE 596; Anderson v. Anderson, 
251 Til. 415, 96.NE 265; Cumberledge 
v. Brooks, 235. Ill. 249, 85 NE 197; 
Abrahams v: King, 111 Md. 104, 73 
A. 694; Cummings v. Nielson, 42 
Utah 157, 129 P 619. 


17. Heyne v. Scheffauer, 
266, 151 NE 893. 


18. Pennsylvania doctrine of equi- 
repay ejectment see Ejectment §§ 392- 


321 Ill. 


19. See supra §§ 4-233; and infra 
§§ 314-413. 
20. U. S.—Rexford v. Southern 


Woodland Co., 208 Fed. 295 [aff 225 
Fed. 1022, 140 CCA 613]. 
Ala.—Bentley v. Barnes, 
524, 50 S 361; 
287, 


162 Ala. 
Stone v. Gover, 1 Ala. 
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Colo.—White  v. 77 


Colo. 33, 234 P 164. 


Fla.—Walker v. Close, 98 Fla. 1103, 
125 S 521 [reh den 98 Fla. 1103, 126 S 
289]; Martin v. Albee, 938 Fla. 941, 
113 Se4i5. 


Ga.—Lewis v. Trimble, 151 Ga. 97, 
106 SE 101; Clark v. Cagle, 141 Ga. 
703, 82 SE 21, LRA1915A 317. 


Ill.—Voris v. McIver, 339 Ill. 340, 
171 NE 263; Heyne v. Scheffauer, 321 
Ill. 266, 151 NE 893; Waggoner v. 
Sacther 267) ) LY 325) LONI = Sook 
Cumberledge v. Brooks, 235 Ill. 249, 
85 NE 197; Robinson v. Appleton, 
E24 W276; Dib SNGEs Ga 


Ind.—Walcis v. Kozacik, 86 Ind. A. 
484, 156 NE 589. 


La.—Stafford v. De Gruy, 172 La. 
160, 133 S 480 [rev on other grounds 
15 La. A. 653, 130. S 889]. 


Mich.—Stout v. Hallsted, 239 Mich. 
81, 214 NW 160; Ogooshevitz v. 
Arnold, 197 Mich, 203, 163 NW 946, 
165 NW 683. 


Minn.—Lloyd v. Mickelson, 
Minn. 441, 210 NW 586. 


Mo.—Eggert v. Charles H. Heer 
Dry-Goods Co., 102 Mo. 512, 15 SW 
65. 


N. H.—Pierce v. Morse, 65 N. H. 
196, 18 A 792; Dunlap v. Foss, 82 N. 
H. 449, 136 A 257. 


N. J.—Cohen v. Cohen, 102 N. J. 
Eq. 245, 140 A 319 [rev on other 
ground 101. N, Jc1HG@., 401, 1338 A693]. 


N, C.—Crawford v. Allen, 189 N. 
C. 434, 127 SE 521; Rodman v. Robin- 
son, 1384 N, C. 503, 47 SE 19, 101 Am 
SR 877, 65 LRA 682. 


Okl.—City Guaranty Bank vy. Box- 
ley, 1327 OK], e133, 0200 ser Cote Berry 
v. Second Baptist Church of Stillwa- 
bers Ok iid Ome Doo. 


Or.—In re Denning, 112 Or. 621, 229 
P 912; Slattery v. Gross, 96 Or. 554, 
187 P 300, 190 P 577; Cooper v. Thom- 
ason, 30 Or. 161, 45 P 296. 

Pa.—Dillinger v. Ogden, 244 Pa. 20, 
90 A 446, AnnCas1915C 533. 


Tenn.—Buchanan y. Brown, Cooke 
Be 


Greenamyre, 
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Va.—Matney v. Barnes, 116 Va. 713, 
82 SE 801; Croghan vy. Worthington 
Hardware Co., 115 Va. 497, 79 SE 1039. 


W. Va.—Martin vy. South Bluefield 
Land Co., 81 W. Va. 62, 94 SE 493. 


Man.—Cole-v. Cross; 22) Man:-1, 1 
DomLR 127. 


Ont.—Tinney v. Wright, 16 OntWN 
ee McDonald v. Elder, 1 Grant Ch. 


[a] Reasons for rule.—(1) In 
equity, the vendee of land under a 
contract of the vendor to convey to 
him is treated as the owner, and the 
vendor is deemed to stand seized of 
the land in trust for the vendee, and 
when the entire purchase price has 
been paid ‘the equity of the vendee 
is of the highest character, and spe- 
cific performance may not be denied, 
unless forbidden by some insuperable 
rule of law or equity. Williams vy, 
Cow Gulch Oil Co., 270 Bed. 9; Rex- 


——— eS 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§§ 238-239 | 


will not be specifically enforced where it is not fair 
and just or where its enforcement will be oppres- 
sive and inequitable.** 

[§ 239] (b) Right of Vendee.'® In a case where 
specific performance is otherwise a proper reme- 
dy,!® a vendee is entitled to specific performance of 
a contract for the sale of realty,?® recovery of the 


ford v. Southern Woodland Co., 208 
Fed. 295 [aff 225 Fed. 1022, 140 CCA 
613]; Matthes v. Wier, 10 Del. Ch. 
63, 84 A 787. (2) However, it is also 
said that the reason is that the dam- 
ages recoverable in an action at law 
are inadequate recompense for the 
loss of the real estate which he has 
contracted to purchase and which is 
assumed to have a peculiar value to 


him. Matthes v. Wier, supra; Pierce 
v. Morse, 65. N. Hl. 196,°18). An 7925 
Slattery v. Gross, 96 Or. 554, 187 P 


300, 190 P 577. 


[b] Contract construed as con- 
tract for the conveyance of realty. 
Waggoner v. Saether, 267 Ill. 32, 107 
NE 859. 


{c] Contract to purchase lease is 
enforceable. Wilhite v. Skelton, 149 
Fed. 67; 78 'CCA 635 [rev 5° Inds "De 
621, 82 SW 932]. 


[d] Conveyance of land other than 
that agreed upon cannot be compelled. 
Roberts v. Roberts, 130 Kan. 85, 285 
P 584. 


[e] Effect of purchaser’s contract 
to sell to third person.—Where a pur- 
chaser of land had contracted to sell 
it to a third person, to whom he would 
be liable in case of his inability to 
perform, he was entitled to specific 
performance of the vendors’ contract, 
where the decree asked for would not 
work hardship upon the _ vendors. 
Shannon v. Freeman, 117 S. C. 480, 
109 SE 406. 


[f] Bxecutory contract for sale of 
land may be specifically performed. 
Matthes v. Wier, 10 Del. Ch. 63, 84 


Bat WY feet Davis v. McCain, (La.) 
132 S 758; Kimberger v. Drouet, 149 
La. 986, 90 S 367; Pratt v. Rhodes, 


142 Wash. 411, 253 P 640, 256 P 503. 


{g] Joint owners.—Where plain- 
tiff and defendant jointly agreed to 
purchase land, and defendant has pur- 
chased the land but plajntitf has paid 
only part of his share, defendant is 
entitled to specific - performance. 
Gledhill v. Malouf, Lot) P “T25.os 
Utah 105. ‘ 


[h] Necessity of injury to plain- 
tiff.— Where vendee at the time of re- 
fusal of performance by the vendor 
has suffered no injury, there is no 
ground for equitable enforcement. 
ons v. Ames, 46 Ind. A. 597, 91 N. 


{i] Promotion of corporation.— 
Specific performance of a contract by 
a promoter with an owner of land to 
organize and promote a corporation 
to mine the land in return for a con- 
veyance of one half the land will not 
be decreed where, because of organ- 
ization and promotion being in the 
discretion of an official of the state, 
there is no mutuality of remedy. 
Hupp v. Lawler, (Cal. App.) 288 P 801. 


_ [j]_ Provision of lease.—A clause 
in a lease giving the lessee an elec- 
tion to purchase the property and to 
obtain a conveyance by a general war- 
anty deed may be enforced. Crom- 
artie v. Everglade Lumber Co., (Fla.) 
29S aGis 


[k] Purchase of property assigned 
for benefit of creditors—Where a 
solvent debtor made a general trust 


§§ 239-240] 


land being decreed.21_ While there is authority that 
where an adequate legal remedy exists the relief 
will not be granted,?* the vendee’s right to specifie 
performance is not affected by the existence of an 
adequate remedy at law?* and an action at law to 
recover damages for breach of contract is not re- 
garded as such adequate remedy.?4 
rule*® applies to the vendee’s right to relief ;2° 
Whether or not relief will be granted is a matter 
of grace,*7 and not of right,2% the determination 


deed in the nature of an assignment 
for the benefit of creditors, and later 
sold to a third person a part of the 
assigned property, equity had juris- 
diction on behalf of the purchaser to 
compel the trustee to satisfy the cred- 
itors’ claims so far as possible out 
of the other property, and to compel 
specific performance of the contract 


of sale. Lowry v. Gills, 143 Va. 79, 
129 SE 269. 
[1] Refusal inequitable.—Where 


dismissal of suits, part of the consid- 
eration, has taken place and it is im- 
possible to place the contracting par- 
ties in statu quo, it is inequitable to 
deny specific performance of a land 
sale contract. Castle v. Gibson, 77 
W. Va. 116, 87 SE 174. 


[m] Sale of partnership realty.— 
(1) Where partnership realty -re- 
tains its character as real estate in 
so far as it is not needed for settle- 
ment of partnership obligations, a 
contract for the sale of such realty 
may be enforced. Western Securities 
Co. v. Atlee, 151 N. W. 56, 168 Iowa 
650. (2) Retention of character as 
real estate see Partnership § 199. 


[n] Speculative contract, entered 
into in good faith, will be enforced. 
Waller v. Lieberman, 214 Mich. 428, 
183 NW 235. 


[o] Valid contracts.—Equity often 
refuses to the vendee specific per- 
formance of even valid contracts to 
convey, leaving complainant to his 
legal remedy for damages for breach. 


Burge v. Gough, 153 Iowa 183, 133 
NW 340. 
[p] Where plaintiff as vendee acts 


as agent and the owner has sold di- 
rectly to plaintiff's principal, plain- 
tiff cannot have specific performance 
of his contract of purchase, since he 
has an adequate remedy at law. 
Marthinson v. King, 150 Fed. 48, 82 
CCA 360; Thyeatt v. Jones, 87 Fed. 
268, 30 CCA 636; Hazelton v. Miller, 
PHPAD pC DiC.) set Lath 202 WU sxos wit; 
26 SCt 567, 50 L. ed. 939]. 


[qa] Where title is subsequently 
acquired, a written agreement for the 
purchase of land may then _ be en- 


forced. Smith v. Kallio, 94 Fla. 895, 
114 S 666. 
21. Slattery v. Gross, 96 Or. 554, 


L877 BP. 300,190 eon. 


22. Walcis v. Kozacik, 86 Ind. A. 
484, 156 NE 589; Herryford v. Moore, 
(Mo.) 181 SW 389; Whitney Co. v. 
Smith 6s .Or,9187)) 126) Pi 1000. see 
Armstrong v. Henson, 139 S. C. 156, 
137 SE 439; Steensland v. Noel, 28 
S. D. 522, 134 NW 207 (both cases 
holding remedy of damages inade- 
quate). 

[a] Im Michigan (1) although 
the text rule has been announced 
(Laubengayer v. Rohde, 167 Mich. 
605, 183 NW _ 535), '(2) in a _ more 
recent case the rule has been denied 
(Janiszewski v. Shank, 230 Mich. 189, 
202 NW 949). 


[b] ‘Terms of resale.—Specific per- 
formance will not be withheld be- 
cause of an adequate remedy at law 
where the purchaser resold the prop- 
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The general 


sale of realty,*# 


erty and there was no finding of the 
terms of the resale so as to estimate 
the damages as the difference between 
the prices of sale and resale. Walcis 
ee ae at 86 Ind, A. 484, 156 NE 


23. Dobbin v. Plager, 92 N. J. Eq. 
231, 111 A 404 [aff 92 N. J. Bq. 231, 
LEY Al 92615; 276 oSprine St. (Corps wv. 
Forbes, 226 App. Div. 354, 235 NYS 
523 [mod 134 Misc. 537, 235 NYS 
257]. And see supra note 20 [a] (2). 


“The jurisdiction of equity to spe- 
cifically enforce contracts for the sale 
of land is so firmly established in this 
state, and so universally acknowl- 
edged by bench and bar, that sporadic 
attacks by the undaunted upon its 
exercise, because there is an adequate 
remedy at law in damages, may be 
at this late date viewed with perfect 
complacency.’ Dobbin v. Plager, su- 
pra. 

General effect of inadequacy of le- 
gal remedy on specific performance of 
contracts concerning realty see su- 
pra § 233, 


24 U. S.—Williams v. Cow Gulch 
Oil Co., 270 Fed. 9. 


Colo.—White  v. 
Colo. 3351284 P 164: 


Ind.—Walcis  v. 
A. 484, 156 NE 589. 


Mass.—Cashman v. Bean, 226 Mass. 
198, 115 NE 574; Noyes v. Bragg, 220 
Mass. 106, 107 NE 669. 


N. J.—McVoy v. Baumann, 93 
J. Eq. 638, 117 A725 [aft ‘93 N. J. Eq. 
tei kilie AN ty Alieei 


Okl.—Berry v. Second Baptist 
Church of Stillwater, 37 Okl. 117, 130 
PM585: 


[a] Where vendor is insolvent 
money damages do not constitute an 
adequate remedy. Crawford v. Wil- 
liams, 149 Ga. 126, 99 SE 378. 


Greenamyre, 77 


Kozacik, 86 Ind. 


25. See supra § 238. 

26. See cases infra notes 27-381. 
Tes In, ne 'Connor; 85) Pa. Super. 

28. In re Connor, supra, 

29. Herryford v. Moore, (Mo.) 181 
SW 389; Ban v. Hoppins, 108 Nebr. 


840, 189 NW 6387; Collins vy. Thomas, 
87 W. Va. 597, 105 SE 897, 


30. In re Connor, 85 Pa. Super. 
19; Collins v. Thomas, 87 W. Va. 597, 
105 SH 897. 


31. Dunton v. Mozley, 
295, 155 SE 794. 


32. Pennsylvania doctrine of equi- 
table ejectment see Ejectment §§ 392— 
410. 

83. See supra §§ 4-233; and infra 
§§ 314-413. 


34. U. S—Catheart v. Robinson, 5 
Pet. 264, 8 L. ed. 120; Gabrielson v. 
Hogan, 298 Fed. 722; McClurg v. 
Crawford, 209 Fed. 340, 126 CCA 266; 
Rexford v. Southern Woodland Co., 
908 Fed. 295 [aff 225 Fed. 1022, 140 
CCA 613]; Donahoe v. Franks, 199 
Fed. 262; Raymond v. San Gabriel 


42 Ga, A. 


No 
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resting in the discretion of the court,?® as controlled 
by established doctrines and principles of equity,?° 
but in a case where specifie performance is proper, 
it may be demanded as a matter of right.*! 


[§ 240] (c) Right of Vendox.*? 
lished that in a case in which speeifie performance 
is otherwise a proper remedy*® the vendor may 
obtain specific performance of a contract for the 


It is well estab- 


the vendee being ordered to accept 


Valley, ete, Co., 53 Fed. 883, 4 CCA 
89; McConville v. Howell, 17 Fed. 104, 
5 McCrary 319; Bronson v. Cahill, 4 
F. Cas. No. 1,926, 4 McLean 19. 


Ala.—Melton v. Stuart, 213 Ala. 
574, 105 S 659, 660 [cit Cyc]; Morgan 
v. Lewis, 203 Ala. 47, 82 S 7 [cit Cyc]. 


Ark.—Robinson v. Florence Sani- 
tarium, 149 Ark. 355, 232 SW 590; 
Dollar v. Knight, 145 Ark, 522, 224 
SW 983; Wilkins v. Eanes, 126 Ark. 
339, 190 SW 99, 100 [cit Cyc]. 


Conn.—Andrew v. Babcock, 63 Conn. 
109, 26 A 715; Hodges v. Kowing,’ 
58 Conn. 12, 18 A 979, 7 LRA 87. 


Del.—Kahn v. Orenstein, 12 Del. Ch. 
344, 114 A 165 [rev on other ground 
13 Del. Ch. 376, 119 A 444]. 


Fla.—Schmidt v. Kibben, 132 S 194; 
Grentner v. Hay, 98 Fla. 546, 124 S 
816 [den reh 98 Fla. 546, 124 S-54]; 
Peon v. Gracy, 61 Fla. 593, 54 S$ 


Ga.—Lewis v. Trimble, 151 Ga. 97, 
106 SE 101; Clark v. Cagle, 141 Ga. 
708, 82 SE 21, LRA1915A 317; Jack- 
ens v. Nicholson, 70 Ga. 198; Forsyth 
v. McCauley, 48 Ga. 402. 


Tll.—Wright v. Buchanan, 287 Il. 
468, 123 NE 53; Robinson v. Appleton, 
124 Ill. 276,15 NH) 761; Burger _v- 
Potter, 32 Ill. 66; Andrews v. Sulli- 


van, 7 Ill. 327, 48 AmD 53; Dickson 
v. Turner, 149 Ill. A. 394. 
Ind.—Migatz v. Stieglitz, 166 Ind. 


361, 77 NE 400; 
Ind. 556; Conwell v. 
Blackf. 124. 


Iowa.—Kurtz v. Gramenz, 198 Iowa 
222, 198 NW 325; Cohen Bros. Iron, 
etc., Co. v. Shackelford Brick Co., 197 
Iowa 674, 198 NW 318; Jones ‘v. 
Bashaw, 193 Iowa 1245, 188 NW 769. 


Ky.—Johns v. Union Ice Cream Co., 
145 Ky. 178, 140 SW 145; McKee v. 
Beall, 3 Litt. 190. 


La.—Stafford v. De Gruy, 172 La. 
160, 133 S 430 [rev on other grounds 
15 La. A..653, 130 S 889]; Robinson 
Mineral Spring Co. v. De Bautte, 
50 La. Ann. 1281, 23 S 865. 


Md.—Maryland Clay Co. v. Simpers, 
96 Md. 1, 53 A 424; Maryland Constr. 
Co. v. Kuper, 90 Md. 529, 45 A 197. 


Mass.—Spector v. Traster, 170 NE 
567; Staples v. Mullen, 196 Mass. 132, 
81 .NE. 877; Revere Water Co. v. 
Winthrop, 192 Mass. 455, 78 NE 497 
[writ of error dism 207.U. S. 604, 28 
SCt 253, 52 L. ed. 360]; Jones v. New- 
hall, 115 Mass. 244, i5 AmR 97; Old 
Colony R. Corp. v. Evans, 6 Gray 25, 
66 AmD 394; Hilliard v. Allen, 4 
Cush. 532. 

Mich.—Pearson vv. Gardner, 202 
Mich. 360, 168 NW 485, LRA1918F 
384; Loveridge v. Shurtz, 111 Mich. 
618, 70 NW 132. 


Minn.—O. W. Kerr Co. v. Nygren, 


Porter v. Travis, 46 
Claypool, 8 


114 Minn. 521, 130 NW 1114; O. W. 
Kerr Co. v. Nygren, 114 Minn, 268, 
130 NW 1112, AnnCas1912C 538; 


Freeman v. Paulson, 107 Minn. 64, 119 
NW 651, 131 AmSR 438. 

Miss.—Dollahite v. Orne, 
590. . 


10 Miss, 
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the deed®® and to pay the purchase price,*° or if 
he refuses to accept a conveyance and pay the pur- 
chase price, the land may be ordered sold to satis- 


Mo.—Paris v. Haley,.61 Mo. 453. 
Mont.—Saint v. Beal, 66 Mont. 292, 
213 P 248. 


N. J.-—Moore v. Baker, 62 N. J. Ea. 
208, 49 A 836; Miller v. Cameron, 45 
Wes. MBG. 955) SAL IS 42,0 TRAY bie 
Young v. Collier, 31 N.' J. Ha. 444; 
Hopper v. Hopper, 16 N. J. Eq. 147. 

N. Y.—Woodruff v. Germansky, 233 
WN. Y. 365, 135 NE 601; Minister, etc., 
of Reformed Protestant Dutch Church 
in Garden St. v. Madison Ave. Bldg. 
Co., 214 N. Y. 268, 108 NE 444, LRA 
1915F 651 [aff 163 App. Div. 359, 148 
NYS 519]; Rindge v. Baker, 57 N. Y. 
209, 15 AmR 475; Crary v. Smith, 2 
N. Y. 60; Paul v. Swears, 1388 App. 
Div. 638, 122 NYS 740 [motion gr 203 
N. Y. 615, 96 NE 1124]; Viele v. Troy, 

etc, ik. Co., 21 Barb: 381 Paff 20 N.Y: 
* 4184]; Boehly v. Mansing, 52 Misc. 
382, 102 NYS 171; Lighton v. Syra- 
cuse, 48 Misc. 134, 96 NYS 692 [aff 
MO seADDp. ADive. 5589 39:8 “NYSae 792i; 
Brown v. Haff, 5 Paige 235, 28 AmD 


425; Connecticut v. Sheridan, Clarke 
533; McWhorter v. McMahon, Clarke 
400. 


N. C.—Crawford v. Allen, 189 N. C. 
434, 127 SE 521; Springs v. Sanders, 
62 N. C. 67. 

a aa ae vy. Shahan, 26 OhNPNS 
es 


Okl.—Shelton v. Wallace, 41 Okl. 
325, 137 P 694. 

Or.—Marquardt v. Fisher, 295 P 
499; In re Denning, 112 Or. 621, 229. 


P 912; Spencer v. Bales, 108 Or. 339, 
216 P 746; Slattery v. Gross, 96 Or. 
554, 187 P 300, 190 P 577; Johnston v. 
Wadsworth, 24 Or. 494, 34 P 13. 


Philippine. Repide v. Afzelius, 
Philippine 190, 196 [cit Cyc]. 


R. I.—Pollock v. Di Orio, 142 A 535. 


S. C—Hammassapoulo v. Hammas- 
Sapoulo,. W134. S) (Ci 64 131 "Sik sags 
Farm, etc., Co. of Abbeville v. Rose- 
mans O93 8. C.. 350,76 SE 979: Ham- 
mond v. Foreman, 48 S. C. 175, 26 SH 
212; Blackwell v. Ryan, 21 S. C. 112; 
Walker v. Kee, 16 S. C. 76; Gregorie 
v. Bulow, 9 S. C. Hq. 235. 


Tex.—Hooser vy. Forbes, (Civ. A.) 
33 SW (2d) 550; Gambrell v. Tatum, 
(Civ. A.) 228 SW 287. 


Va.—Sale v. 
120 SE 870. 


Wash.—Anderson v. Wallace Lum- 
ber, etc., Co., 30 Wash. 147, 70 P 247, 


Wis.—Taft v. Reddy, 191 Wis. 144, 
210 NW 364; Heins v. Thompson, ete., 
Lumber Co., 165 Wis. 563, 163 NW 
173, 177 [cit Cye]; Kipp v. Laun, 146 
Wis. 591, 131 NW 418; Curtis Lana, 
etc., Co. v. Interior Land Co., 137 Wis. 
341, 118 NW 853, 129 AmSR 1068; 
Shenners v. Pritchard, 104 Wis. 287, 
80 NW 458; Gates v. Parmly, 93 Wis. 
294, 66 NW 253, 67 NW 739. 

Eng.—Walker v. Eastern Counties 


R. Co., 6 Hare 594, 31 EngCh 594, 67 
Reprint 1300; Eastern Counties R. 
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Swann, 138 Va.. 198, 


Cos w. Hawkes, 5 JE 1, 1as. Ssh. 10 
Reprint 928. 
[a] Auctioneer’s memorandum.— 


A contfact to purchase land, made by 
a bid at an auction sale and evidenced 
by the auctioneer’s memorandum, will 
be enforced. Jackens v. Nicolson, 70 
Ga. 198. 


[b] Equity is under a duty to en- 
force contract to purchase land. Ma- 
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887. 
In Maine, under Rey. St. § 6 


ih IN 
Le] 


e 77 el 3, authorizing specific perform- 


ance of written contracts, a written 
contract for the conveyance of land 
will be enforced. Porter vy. French- 
man Bay, etc., Land, etc., Co., 84 Me. 
195, 24 A 814. 


[ad] Leading case.—Gregorie  v. 
Bulow, 9 S. C. Eq. 285. See Walker v. 
Kee, 16 S. C. 76 (So saying). 


[e] Restrictive covenant.—Where 
a contract for the purchase of realty 
provides that it is not enforceable if 
a restrictive covenant prevents the 
erection of an apartment house, and 
such apartment house is not pro- 
hibited thereby, specific performance 
is proper. Minister, etc., of Reformed 
Protestant Dutch Church in Garden 
St. v. Madison Ave. Bldg. Co., 214 N. 
Y. 268, 108 NE 444, LRAI915F 651 
[aff 163 App. Div. 359, 148 NYS 519]. 


[f] VWendor’s contractual remedies 
are not so exclusive as to prevent 
specific performance. Levand_v. 
North America Realty Co., 82 Colo. 
L225, ees Doe 


{g] Where contract contains cove- 
nant to form a corporation, and such 
corporation cannot be formed unless 
the parties unite upon a number of 
details not specified in the contract, 
specific performance cannot be grant- 
ed. Rudiger v. Coleman, 199 N.Y. 
342, 92 NE 665 [mod 129 App. Div. 
916, 114 NYS 689, and reh den 200 
N. Y. 536, 98 NE 1131]. 


35. Del.—Kahn-v. Orenstein, 12 
Del. Ch. 344, 114 A 165- [rev on other 
grounds 13 Del. Ch. 376, 119 A 444]. 


Ind.—Porter v. Travis, 40 Ind. 556. 
Md.—Maryland Clay Co. v. Simpers, 


96 Md. 1, 53 A 424. 


Mass.—Spector v. Traster, 270 
Mass. 545, 170 NE 567. 
N. J.—Miller v. Cameron, 45 N. J. 


Eq. 95, 15 A 842, 1 LRA 554. 


Or.—Johnston v. Wadsworth, 24 Or. 
494, 34 P 13. 

Philippine.—Repide v. Afzelius, 39 
Philippine 190, 196 [cit Cyc]. 

Wis.—Heins v. Thompson, 
Lumber Co., 165 Wis. 563, 163 
LS ie eit -Cy ele 


36. U. S.—Raymond v. San Ga- 
briel Valley, ete., Co., 53 Fed. 883, 4 


eter, 
NW 


CCA 89; McConville v. Howell, 17 
Fed. 104, 5 McCrary, 319. 
Del.—_Kahn vy. Orenstein, 12 Del. 


Ch. 344, 114 A 165 [rev on other 
grounds 13 Del. Ch. 376, 119 A 444], 


Fla.—Booth v. Bobbitt, 94 Fla. 704, 
114 S 518; R. B, L. McCaskill Co. v. 
Dekle, 88 Fla. 285, 102 S 252; Morgan 
v. Haton, 59 Mla 562) (52'S 305,138 
AmSR 167. 


Tll.—Wright v. Buchanan, 287 Tl. 
468, 123 NE 53; Burger vy. Potter, 32 
Ill. 66; Andrews y. Sullivan, 7 Ill. 327, 
43 AmD 53. 


Ind.—Porter v. Travis, 40 Ind. 556; 
Conwell v. Claypool, 8 Blackf. 124. 


Ma.—Maryland Clay Co. v. Simp- 
ers, 96 Ma! 1,53 A: 424. 


Mass.—Jones v. Newhall, 115 Mass. 
244, 15 AmR. 97. 


Mich.—Pearson  y. 


Gardner, 
Mich. 360, 5. LE a 


168 NW 485, LRA1918F 


haffey v. Sarshik, 101 N. J. Eq. 297,/384. 


fy the vendor’s 
sue for any unsatisfied balance of the purchase 
money remaining after the sale of the land.*7 In 


[§ 240 


so-called “lien,” and execution is- 


Minn.—Freeman v. Paulson, 107 
Minn. 64, 119 NW 651, 131 AmSR 438. 

Mont.—Saint v. Beal, 66 Mont. 292, 
213 P 248. 


NW WS 2Straus? va eNorristma: (Nema 
Eq. 33, 75 A 980; Moore v. Baker, 62 
N. J. Eq. 208, 49 A 8363, Miller wv. 


Cameron, 45 N. J. Eq. 95, 15 A 842, 1 
LRA 554. 


N. Y.—Crary v. Smith, 2 N. Y. 605 
Paul v. Swears, 138 App. Div. 638, 122 
NYS 740 [motion gr 203 N. Y. 615, 96 
NE 1124]; Viele v. Troy, etc., R. Co., 
21 Barb. 381 [aff 20 N. Y. 184]. 


N. C.—Springs v. Sanders, 62 N. C. 
6. 

Or.—Slattery v. Gross, 96 Or. 554, 
187 P8300) 1900P 57%: 7 Jbohnston ve 
Wadsworth, 24 Or. 494, 34 P 13. 


Philippine.—Repide v. Afzelius, 39 
Philippine 190, 196 [cit Cyc]. 


S. C.—Prudential Ins. Co. v. Berry, — 
L538 VS. Cy 496, 151" Si 63: 


Tex.—Gambrell v. Tatum, (Civ. A.) 
228 SW 287. : 


Vt.—Waite v. Stanley; 
92 A 638, LRA1916C 886. 


Wash.—Anderson vy. Wallace Lum- 
ber, etc., Co., 30 Wash. 147, 70 P 247, 


WwW. Va.—Marshall vy. Porter, 73 W. 
Va. 258, 80 SE 350. 


Wis.—Heins v. Thompson, etce., 
Lumber Co., 165 Wis. 563, 163 NW 
1738, LUT (eit, Cye)l? ‘Curtis, Land, ete, 
Co. v. Interior Land Co., 137 Wis. 341, 
118 NW 853, 129 AmSR 1068; Gates 
v. Parmly, 93 Wis. 294, 66 NW 253,- 
67 NW 739. 


Ont.—Thompson vy. 
OntWN 449. 


[a] In Pennsylvania.—Under Act 
June 16, 1836, affording specific re- 
lief in equity only when a recovery 
in damages will be an inadequate 
remedy, a vendor cannot by specific 
performance enforce payment of the 
purchase money. Smaltz’s App., 99 
Pax 3310; “/Deth's* App )~ 57: Pave46d5 
Kauffman’s App., 55 Pa. 382; Finley 
v. Aiken, 1 Grant 83; Dalzell v. Craw- 
ford, 1 Pars, Eq. Cas. 37, 2 PaLJ 17. 


[b] Where vendee agrees to as- 
sume payment of debt of a third par- 
ty, secured by a mortgage on the prop- 
erty, (1) specific performance of such 
agreement may be decreed. Wood- 
ruff v. Germansky, 233 N. Y. 365, 135 
NE 601. (2) But, the agreement be- 
ing performed by assumption of pay- 
ment, specific performance does not 
lie to compel payment of the note. 
Woodruff v. Germansky, supra, 


37. Ala.—Morgan v. Lewis, 
Ala. 47, 82 S 7 [cit Cyc]. 


Fla.—Schmidt v. Kibben, 132 S 194; 
Grentner v. Hay, 98 Fla. 546,124 S 54, 
Bee. paar v. Gracy, 61 Fla. 593, 


Tll—Wright v. Buchanan, 287 Tl. 
468, 123 NE 53; Robinson v. Apple-’ 
ton, 124 Ill. 276, 15 NE 761; Corbus v. 
Teed, 69 Ill. 205; Burger v. Potter, 
32 Ill. 66; Andrews v. Sullivan, 7 
Til. 327, 48 AmD .53. 


Mich.—Loveridge vy, 
Mich. 618, 70 NW 132. 


Minn.—Abbott v. Moldestad, 74 
Minn, 293, 77 NW 227, 73 AmSR 348. 


Mo.—Paris v. Haley, 61 Mo. 453. 


Nebr.—Hendrix v. Barker, 49 
369, 68 NW 531. meee 


88 Vt. 407, 


Gatchell, 13 


203 


Shurtz, 111 


For later cases, developments and changés in the law see Annotations, same title and section number 


§§ 240-242] 


such case the right does not depend upon the inade- 
quacy of legal remedy,?* although where damages 
at law are adequate, the relief will not be granted.*® 
- Whether or not a vendor will be granted specifie 
performance rests in the sound judicial discretion of 
the court.*° So the relief by specific performance is 
given to a vendor of leasehold interests. 


Reasons for granting relief. 


likewise entitled to that relief.4? 


is inadequate.*4 


be the reason for the doctrine.*> 


Y.—Connecticut v. Sheridan, 


N. 
Clarke 533. 


Va.—Wade v. Greenwood, 2 Rob. 
(41 Va.) 474, 40 AmD 759. 


Wis.—Heins v. Thompson, 
umber. .Co:,. 165. Wis. 563, £63 
Lio ek ile CLt. Cyc]. 


[a] Collection of the money from 
any of defendant’s property, or order 
of sale aS upon execution, may be de- 
creed. Anderson v. Wallace Lumber, 
ete., Co., 30 Wash. 147, 70 P 247. 


38. Ala.—Forney v. Birmingham, 
173 Ala. 1, 55 S 618. 


Fla.—Morgan v. Paton, 59 Fla..562, 
52 S°305, 1388 AmSR 167. 


Ind.—Migatz v. Stieglitz, 
361, 77 NE 400. 


Mont.—Saint v. Beal, 66 Mont. 292, 
213 P 248. 


N. Y.—Woodruff v. Germansky, 233 
N. Y. 365, 135 NE 601; Brown v. Haff, 
5 Paige 235, 28 AmD 425. 


Or.—Larrabee v. Bjorkman, 79 Or. 
467, 155 RP 974. 


Ss. C.—Hammond vy. Foreman, 48 S. 
C. 175, 26 SE 212; Gregorie v. Bulow, 
9 S. C. Ha. 235. 


[a] “What contract price can be ob- 
tained by a sale on the market does 
not affect the right to specific per- 
formance. Waratah Oil Co. v. Re- 
ward Oil Co., 139 P 91, 23 Cal. A. 638. 

General effect of inadequacy of le- 
gal remedy on specific performance 
of contracts concerning realty see 
supra § 233. 


etc., 
NW 


166 Ind. 


29. Merten v. Fertig, 281 Fed. 908; 
Jones v. Newhall, 115 Mass. 244, 15 
AmR 97. 


40. Rourke v. Peterson, 187 Iowa 
1155, 174 NW 945; Caplan vy. Buek- 
ner, 123 Md. 590, 91 A 481; Sherman 
v. Beam, 27 S. D. 218, 130 NW 442. 


Specific performance generally as 
discretionary See supra §§ 13-17. 

41. Garrison v. Geren, 159 Ark. 
9, 251 SW 39; Covert v. Brinkerhoff, 
41 Mise. 280, 84 NYS 4. 

42. See supra § 239. 


43. U. S.—Donahoe y. Franks, 199 
Fed. 262; Raymond v. San Gabriel 
Valley, etc., Co., 53 Fed. 883, 4 CCA 
89. 


Conn.—Andrew v. Babcock, 63 
Conn. 109, 26 A 715. 
Ga.—Jackens v. 

198. 


Ind.—Migatz v. Stieglitz, 166 Ind. 


Nicolson, 70 Ga. 


Various reasons 
have been advanced for the doctrine that specific 
performance may be granted the vendor. 
Jurisdictions the doctrine has been based upon the 
principle of mutuality, that is, that since the vendee 
may obtain specific performancet? the vendor is 
In other jurisdie- 
tions the reason is that the vendor’s remedy at law 
Finally, the doctrine of “equitable 
conversion,” by which the vendee is deemed a trus- 
tee of the purchase price for the vendor, is said to 
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course.*? 


In some 


vey. 


[58 C.J.] 1031 


_ Oral contract partly performed. In those jurisdie- 

tions in which specific performance is denied to a 
vendor on the ground that his remedy at law is ade- 
quate,*® specific performance of an oral contract 
partly performed will be denied as a matter of 
Moreover, the fact that the vendee has 
partly performed such oral contract does not entitle 
the vendor to specific ~performanee.?® 


[§ 241] (d) Title Bonds. Bonds conditioned to 
convey land are regarded as contracts to convey,*® 
and will be specifically enforeed,®® even though they 
contain no express covenant or agreement to con- 


[§ 242] e. Interests in Land. The right to have 
a contract for the sale or conveyance of realty spe- 
cifically enforced is not confined to contracts for 
the sale or conveyance of the fee, but includes con- 


tracts for the sale or grant of an easement,®? li- 


361, 77 NE 4003 
pool, 8 -Blackt: 124, 


Minn.,—Freeman v. Paulson, 107 
Minn. 64, 119 NW 651, 131 AmSR 438. 


N. J.—Hopper v. Hopper, 16 N. J. 
Eq. 147; Smith v. Smith, 84 N. J. Eq. 
299, 93 A 890. 

Or.—Cooper v. Thomason, 30 Or. 
161, 45 P 296 (oral contract partly 
performed). 


Philippine.—Repide v. Afzelius, 39 
Philippine 190, 196 [eit Cyc]. 


S. C.—Farm, etc., Co. of Abbeville 
V. Roseman, 93S. C, 850, 76 SH 979. 


Wash.—Anderson vy. Wallace Lum- 
ber, etc., Co., 30 Wash. 147, 70 P 247. 


Wis.—Heins vy. Thompson, etc., 
Lumber Co., 165 Wis. 563, 168 NW 
173, 177 [cit Cyc]; Kipp v. Laun, 146 
Wis. 591, 131 NW 418; Gates v. Parm- 
ae 93 Wis. 294, 66 NW 253, 67 NW 


Conwell 


[a] In Montana.— Under Rev. 
Codes (1921) § 8715, providing that 
when either party is entitled to spe- 
cific performance the other is also en- 
titled to it, where a vendor by a con- 
tract in writing agreed to sell and 
convey land to defendant for six 
thousand dollars, terms five hundred 
dollars down and the balance in in- 
stallments at stated intervals, and 
after payment of the first installment 
defendant defaulted, plaintiff was en- 
titled to enforce the contract against 
defendant. Saint v. Beal, 66 Mont. 
292, 213 P 248. 


Mutuality of remedy as ground for 
specific performance generally see su- 
pra §§ 19-31. 

44. Hodges v. Kowing, 58 Conn. 12, 
18 A 979, 7 LRA 87; Jones v. Bashaw, 
193 Iowa 1245, 188 NW 769; Mary- 
land Clay Co. v. Simpers, 96 Md. 1, 53 
A 424; Covert v. Brinkerhoff, 41 Misc. 
230,84 NYS 4. See Kahn v. Orenstein, 
12. Del. Ch. 334, 114 A 165 [rev on 
other grounds 13 Del. Ch. 376, 119 A 
444] (although expressly refusing to 
advance a reason for granting relief, 
a statutory denial of equitable juris- 
diction in a case where the legal rem- 
edy is adequate is considered). 


[a] In Massachusetts (1) the text 
rule has apparently been applied 
without reference to any _ statute. 
Revere Water Co. v. Winthrop, 192 
Mass. 455, 78 NE 497; Old Colony R. 
Corp. v. Evans, 6 Gray 25, 66 AmD 
394. (2) But under Gen. St. c 113 §$ 
2, authorizing the supreme judicial 


; court to hear and determine suits for 


specific performance of written con- 
tracts when the parties have not a 


v. Clay-; plain, adequate, and complete remedy 


at law, specific performance was re- 
fused to the vendor of a contract by 
which the vendee was to pay install- 
ments of the purchase maney, and the 
vendor to convey a proportionate part 
of the property, since the remedy at 
law would be the same as in equity, 
and not a mere recovery of damages. 
Jones v. Newhall, 115 Mass. 244, 15 
AmR 97. 


Inadequacy of legal remedy as 
ground for specific performance gen- 
erally see supra §§ 7-10. 


45. Rexford v. Southern Woodland 
Co., 208 Fed. 295 [aff 225 Fed. 1022, 
140 CCA 613]; Paris v. Haley, 61 Mo- 
453; Hendrix v. Barker, 49 Nebr. 369, 
68 NW 531; Pooley v. Budd, 14 Beav. 
34, 51 Reprint 200; Eastern Counties 
R. Co. v. Hawkes, 5 H. L. Cas. 331, 24 
L. J. Ch. 601, 10 Reprint 928; Lewis 
pepe ae 10 Mod. 503, 88 Reprint 


46. See cases supra note 44. 


47. Jacobs v. Peterborough, 
R. Co., 8 Cush, (Mass.) 223. 


ete, 


Pra Luckett v. Williamson, 37 Mo. 

49. See Vendor and Purchaser [39 
Cye 1231]. 

50. U. S.—Walton v. Coulson, 29 
F. Cas. No. 17,132, 1 McLean 120 
[aff 9 Pet. 62, 9 L. ed. 51]. 

Ill. Fitzpatrick v. Beatty, 6 III. 


454. 

Me.—Handy v. Rice, 98 Me. 504, 57 
A 847; Hubbard v. Johnson, 77 Me. 
139. 

Md.—Saunders v. Simpson, 2 Harr. 
Soin Ole , 

Mass.—Dooley v. Watson, 1 Gray 
414; Plunkett v. North Adams M. E. 
Soc., 3 Cush. 561. 


Minn.—St. Paul Division No. 1 S. 
T. v. Brown, 9 Minn. 157. 
inuisveyy lal 


Mont.—Thornburgh  v. 
Mont. 53, 27 P 381. a 
N. H.—Ewins v. Gordon, 49 N. H. 
444, 
N. Y.—Martin v. Colby, 42 Hun 1. 
Tex.—Peters v. Phillips, 19 Tex. 70, 
70 AmD 319; Hemming. v. Zimmer- 
schitte, 4 Tex. 159. 
But see La Belle Coke Co. v. Smith, 


33 Pa. Co. 550 (remedy is suit on bond 
and not specific performance). 


Slieny St. haul Dive ONO; Plauen 
Brown, 9 Minn. 157. 


52. Louisville & N. R. Co. v. Nel- 


1082 [58 C.J.] 


cense,>* mining rights,®+ a right of preémption,”* 
a mere possessory interest,°® of an equitable inter- 
est,°7 an expectancy,®® sale of trees growing on a 
certain tract of land,®® and of the undivided moiety 
of a tenant in common.®® Moreover, covenants to 
keep open drainage ditches,®' to construct sewers, 
and a covenant of fur- 
ther assurance? may be specifically enforced. 


to maintain a waterway,°® 


son, 145 Ga. 594, 89 SE 693; Craig v. 


Craig, 2 Ont. A. 588. 


[a] An agreement relating to use 
of stairway and passages in a build- 
ing may be specifically enforced. 
Creaghan Co. v. Davidson, [1929] 3 
DomLR 146. 


[b] An agreement to open streets 
(1) in land conveyed, although the 
dedication of the streets to public 
use has not yet been accepted by the 
public authorities, may be enforced. 
Edwards v. Moundsville Land Co., 56 
W. Va. 48, 48 SE 754; Cook v. Tot- 
ten, 49 W. Va. 177, 38 SE 491, 87 Am 
SR 792. (2) So a covenant in a con- 
veyance that the grantee will open a 
street for the use and benefit of the 
grantor will be specifically enforced. 
Louisville & N. R. Co. v. Nelson, 145 
Ga. 594, 89 SE 693. 


[c] Easement of right of way.— 
The rule that equity will specifically 
enforce against a promisor for val- 
ue, and others with notice, a written 
agreement to maintain passageway 
over the promisor’s land for use of 
land sold to the promisee at delivery 
of agreement, does not extend to 
promises arising merely by implica- 
tion. Apsey v. Nash, 229 Mass. 77, 
118 NE 180. 


{d] Where building line restric- 
tion (1) is based on a valuable con- 
sideration, and intended to be for the 
benefit of the promisees as owners of 
the neighboring land and the subse- 
quent owners thereof, the restriction 
is a right in the nature of an ease- 
ment, and is a proper subject of spe- 
cific performance. Codman vy. Brad- 


ley, 201 Mass. 361, 87 NH 591; Brigh- 
ton by the Sea v. Rivkin, 201 App. 
ID AG ID Gy ANAS AIS CAY Shel ayes! 


not material that the parties of one 
part in the agreement owned differ- 
ent interests in the lots for the ben- 
efit of which the restriction was cre- 
ated. Codman v. Bradley, supra. (3) 
Where the several owners of five 
city lots covenanted severally, each 
as the owner of his own lot, as to their 
respective holdings, and four trus- 
tees, then holding defendant’s estate, 
covenanted as a single owner, to ob- 
serve a specified building line, it was 
no defense to a suit to compel de- 
fendant to perform such covenant 
that their estate was not bound, be- 
cause the owners of the five estates 
covenanted severally. Codman yv. 
Bradley, supra. 


Enforceability in general see Deeds 
§§ 463-466. 


Specific performance as to railroad 
crossings over private lands see Rail- 
roads § 431. 


53. See case infra this note. 


[a] Where license to use real es- 
tate for advertising purposes was giy- 
en for a valuable consideration, to be 
enjoyed for a specified period, the 
court will decree specific performance. 
Borough Bill Posting Co. v. Levy, 
10 Mise. 608, 129 NYS 181 [aff 144 
App. Div. 784, 129 NYS 740]. 


54. Campbell v. Virginia-Carolina 
Chemical Co., 68 S, C. 440, 47 SE 716: 
Armstrong v. Maryland Coal Co., 67 
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62 event.°* 


W. Va. 589, 69 SE 195. 


[a] Sale or lease cf right to work 
minerals, etc.—(1) A lease by a ten- 
ant in common to work the minerals 
in his undivided share will be en- 
forced in a proper case, notwithstand- 
ing that some inconvenience may be 
caused to the other tenant in com- 
mon. Hexter v. Pearce, [1900] 1 Ch. 
341. (2) But a lease as to the entire- 
ty cannot be enforced as to one own- 
er only who has acted in good faith. 
Price v. Griffith, 1 De G. M. & G. 80, 
50 EngCh 63, 42 Reprint 482. (3) So 
a yendor may enforce specific per- 
formance of a contract to purchase 
his undivided interest in land and 
an interest in an ice crop, notwith- 
standing defendant’s apprehension of 
hostility of the tenant in common. 
Young v. Collier, 31 N. J. Eq. 444. 


55. Myers v. Metzger, 61 N. J. Eq. 
522, 48 A 1113 [rev on other grounds 
63 N. J. Hg. 779, 52 A 274]. 


56. Johnson y. Rickett, 5 Cal. 218. 
57. Borders v. Murphy, 78 Ill. 81; 
Buck v. Swazey, 35 Me. 41, 56 AmD 


681; Sayward v. Gardner, 5 Wash. 247, 
33 P 389, 31 P-76L; Moore vy. Brown, 
54 N. S. 459. 


[a] Thus (1) where the equitable 
owner contracts to convey an inter- 
est, subject to the approval of the 
legal owner, if the grantee will make 
improvements thereon, and the lat- 
ter does so to the knowledge of the 
legal owner, the contract will be en- 
forced. Borders v. Murphy, 78 Ill. 
81. (2) Where a cestui que trust be- 
comes the trustee of another by rea- 
son of being furnished funds for the 
purchase of the trust interest, the 
contract with his cestui que trust is 
enforceable. Buck vy. Swazey, 35 Me. 
41, 56 AmD 681. 


58. Ill.—Galbraith y. 
Pome SS) 


ee sian v. Gadsby, 175 NE 
by 


N. Y.—Nugent v. Smith, 202 App. 
Div. 279, 195 NYS 338. 


N. C.—Boles v. Caudle, 
528, 45 SH 835. 


Oh-—Hite v, “Hite, "120 Oh Sti 253, 
Seite 193 [aff 31 Oh. A. 199, 165 NE 
B) A 


Tex.—Hammett vy. Farrar, (Civ. A.) 
8 SW (2d) 236. 


[a] Time of performance.—(1) 
While expectancies and contingent in- 
terests are proper subjects of valid 
contracts, which may be specifically 
enforced in equity after the subject 
matter thereof has come into exist- 
ence by the happening of the con- 
tingent event. Cummings v. Lohr, 246 
Ill. 577, 92 NE 970. (2) Ordinarily 
the purchaser has until then no in- 
terest in the property of which equity 
will take cognizance, but has only a 
contract right so that equity will not 
compel the conveyance of an expect- 
ant interest in realty, dependent upon 
the future contingent marriage of an- 
other, Cummings y. Lohr, supra. 


59. U. S.—Marthinson v. Ki 
Fed. 48, 82 CCA 360. rea 


McLain, 84 
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[§ 243] (6) Reconveyance. 
may be granted as to an agreement by a vendee,®° 
or mortgagee*® to reconvey, or of a covenant to 
reconvey on the grantee’s failure to perform certain 
conditious,®? or upon the happening of a specified 


[§§ 249-244 


Specific performance 


[§ 244] 2. Personal Property®*—a. General Rule 
—(1) Statement of Rule. 


Subject to exceptions 


Colo.—Omaha Lumber Co. v. Co- 
operative Inv. Co., 55 Colo. 271, 133: P 
1142: 


N. Y.—St. Regis Paper Co. v. Santa 
Clara Lumber Co., 173 N. Y. 149, 65 
NE 967. 


Va.—Stuart v. Pennis, 91 Va. 688, 
22 SH 509. 

Wis.—Dells Paper 
Willow River Lumber Co., 
19, SIND VVetodace 


[a] As realty contract.—Standing 
timber constitutes an essential ele- 
ment of real estate, and a right to 
enforce specific performance of exec- 
utory contracts for its sale is based 
upon, and subject generally to the 
same rules and limitations as con- 
tracts to convey the soil. Camp Mfg. 
Co. v. Jordan, 292 Fed. 182. 


[b] In Arkansas (1) the text rule 
applies (Anderson-Tully Co. v. Gillett 
Lumber Co., 143 Ark. 97, 222 SW 362), 
(2) notwithstanding Acts (1905) p 
361, making timber in certain cases 
personal property for the purposes of 
taxation (Anderson-Tully Co. v. Gil- 
lett Lumber Co., supra). 


& Pulp Co. 
170 Wis. 


tg Underhill v. Howard, 20 Ark. 
61. Guild v. Wallis, 130 Or. 158, 
279 Pi 546. 
62. Strauss v. Estates of Long 


Beach, 181 App. Div. 876, 176 NYS 
447 [rev 105 Misc. 398, 173 NYS 142]. 


63. Pioneer Sand, etc., Co. v. Seat- 
tle Constr., etc., Co., 102 Wash. 608, 
1738 508. 


64 Werner v. Wheeler, 
Div. 358,127 NYS 158. 


142 App. 


65. Lucas v. Brock; 154 Ga: 172, 
113 SE 804; Samson y. Salvilla, 12 
Philippine 497. 

66. Porter vy. Farmers’, etc., Sav. 


Bank, 143 Iowa 629, 120 NW 6383. 


[a] Mortgagor, who has conveyed 
the premises to the mortgagee, under 
an agreement for a reconveyance 
within a year if the mortgagor ’suc- 
ceeded in selling them during that 
time, could compel the reconveyance, 
although the money with which to 
pay the mortgage debt was to be de- 
rived from the sale of the property, 
as by the terms of the contract to re- 
convey their reconveyance depended 
on the success of the mortgagor in 
finding a purchaser. Porter v. Farm- 
ers’, etc., Sav. Bank, 143 Iowa 629, 
120 NW 633. 


67. Robinson v. Robinson, 9 Gray 
(Mass.) 447, 69 AmD 301; Stamper 
v. Stamper, 121 N. C. 251, 28 Sm 20. 


{a] Particular conditions.—Sup- 
port. Robinson v. Robinson, 9 Gray 
(Mass.) 447, 69 AmD 301; ‘Stamper 
v. Stamper, 121 N. C. 251, 28 SH 20. 


68. Dodd v. Rotterman, 330 Ill. 362, 
161 NE 756. : 


[a] Forfeiture.—Court cannot en- 
force specific performance of condi- 
tion subsequent, which works forfei- 
ture. Dodd _v. Rotterman, 330 Ml. 
362, 161 NE 756. 


69. Specific performance as to par- 


For later cases, developments and changes in the law see Annotations, same title and section number 


§ 244] 


hereinafter discussed,’° in general, specific perform- 
ance is not decreed where the subject matter of the 
contract is personal property,’! since, ordinarily, 
there is an adequate remedy at law,?? as in the case 
of damages for breach of contract.7 


ticular contracts see 
249, 


70. See infra §§ 254-275. 


71. U. S.—Mechanics’ Bank v. 
ony I Pet. 299. 7 Tas ede tb2: 
Qxulahoma Natural 
(2d) 545; Conway v. White, 292 Fed. 
837; American Smelting, ete., Co. v,. 
Bunker Hill, ete., Min., etc., Co., 248 
Fed. 172; Texas Co. v. Central Fuel 
OCUBCOr WA Meds Pod t4seCAc gts Su- 
gar Beets Product Co. v. Lyons Beet 
Sugar Refining Co., 1161 Fed. 215; 
Hull v. Pitrat, 45 Fed. 94; Hapgood 
wanrresens tock: 23 Fed. 86, 23 Blatchf. 


Ala.—Southern Iron, ete, Co. v. 
Vaughan, 201 Ala. 356, 78 Ss 312, LRA 
1918E 594; Black Diamond Goal Min. 
CGomvea Jones Coall Co..200 Ala: 276, 
76S. 42, 43 [cit Cyc]; ‘Andrews v. An- 
drews, 28 Ala. 432; Savery v. Spence, 
13 Ala. 561. 


Ark.—Collins v. 
Ark. 316. 


~ Cal.—Gilfallan v. Gilfallan, 168 Cal, 
23, 141 P 623, AnnCas1915D 784; Mc- 
Garvey v. Hall, 23 Cal. 140. 


Colo.—Radetsky v. Palmer, 
146, 199 P 490. See Omaha Lumber 
Co. v. Co-Operative Inv. Co., 55 Colo. 
271, 183 P1112 (recognizing rule but 
declaring it inapplicable). 


Conn.—Cowles v. Whiteman, 
Conn. 121, 25 AmD 60. 


Del.—Francis v. Medill, 141 A 697. 


Ga.—Rimes v. Rimes, 152 Ga. 721, 
111 SE 34, 22 ALR 1030; Carolee v. 
Handelis, 103 Ga. 299, 29 SE 935; Jus- 
tices Dougherty County Inferior Ct. 
VarCrott, 18 (Gar 473: Shockley: v. Da- 
vis, 17 Ga. Pier oo AmD 23 


Hawaii.—Hawaiian Bie ee Core 
Saito, 24 Hawaii 787; Lum Wai v. 
Hong Hoon, 24 Hawaii 696. 


11].—Pierece .v. .Plumb,; 74 111.326; 
Grape Creek Coal Co. v. Spellman, 39 
Ill. A. 630 


Iowa.—Decorah First Nat. Bank v. 


infra §§ 245- 


Set- 
Griffin v. 
Gas, Corps; 13 UR: 


36 


Karatopsky, 


70 Colo. 


10 


Day, 52 Iowa 680, 3 NW 728; Rich- 
mond v. Dubuque, ete., R. Co., 33 
Iowa 422 [aff 19 Wall. (U. S.) 584, 22 


L. ed. 173, and motion den 15 Wall. 
ape La. ed. 118]. 


Ky.—Steinway v. Ria ecans 198 Ky. 
265, 248 SW 884, 885 [cit Cyc]; Si- 
mon v. Wildt, 84 Ky. 157; Madison v. 
Chinn, 3 J. J. Marsh. 230. 


Md.—Eastern Rolling Mill Co. v. 
Michlovitz, 157 Md. 51, 145 A 378; 
Waters v. Howard, 1 Md. Ch. 112; 
Sullivan v. Tuck; 1 Md. Ch. 59. 


Mass.—Adams vy. Messinger, 147 
Mass. 185, 17 NE 491, 9 AmSR 679. 


Mich.—Richardson v. Lamb, 253 
Mich. 659, 235 NW 817; Krause v. 
Hoffman, 239 Mich. 348, 214 NW 146: 
Toles v. Duplex Power 'Co., 202 Mich 
a 168 NW 495, 497 [quot Cyc]; Cole 

Cole Realty Co., 169 Mich. 347, 135 
Nw 329. 

Miss.—Scott v. Billgerry, 40 Miss. 
119; Hoy v. Hansborough, Freem. 533 


Mo.—Kocurek vy. Matychowiak, (A. 
185 SW 740, 742 [quot Cye]. 


Nebr.—Ryan v. Donley, 69 
623, 96 NW 234. é 
N. H.—Manchester Dairy System vy. 
Hayward, 82 N. H. 193, 132 A 12 
ye v. Wausau Abrasives Co. Sul 
ES So ao A 04 


Nebr. 


SPECIFIC PERFORMANCE 


2 


3 Henee, it is 


N. J.—Fike v. Fike, 3 N. J. Misc. 
485, 128 A 849 [aff 99 N. J. Eq. 424, 
132 A 922]; Dean v. Anderson, 34 N. 
J. Eq. 496; Cutting y. Dana, 25 N. J. 
Eq. 265. 


N. Y.—Johnson y. Brooks, 93 N. Y. 
337 [aff 46 N. Y. Super. 13];- Phillips 
Seabee 2 Barb. 608 [aff 8 Barb. 

(ile 


N. C.—Paddock y. Davenport, 107 


ING (OS WAND, Te) SB) AUScle 
Oh.—Glesenkamp v. Radel, 10 OhS 
&CP 559, 8 OhNP 276. 
Okl.—Flechs v. Richie, 91 Okl. 95, 
216 P 644, 648 [quot Cyé]. 
Or.—Livesley vy. Johnston, 45 Or. 
30, 76 P 18, 946, 106 AmSR 647, 65 
LRA 783. / 
Pa.—Goodwin Gas Stove, etc., Co.’s 
INN Oo. AIL SE Aj NS 736, 3 AmSR 
696; Nestel v. Knickerbocker. iby ins. 
Co., 34 LegInt 240, 12 Phila. 477. 


Porto Rico.—Central Altagracia v. 
Javierre, 8 Porto Rico Fed. 256; 
rs Vv. Miranda, 1 Porto Rico Fed. 


Tex.—Bay City Irr. Co. vy. 
(Civ. A.) 81 SW 545. 

Va.—Stuart v. Pennis, 91 Va. 688, 
22 SE 509; Summers y. Bean, 13 
Gratt. (54 Va.) 404. 


Wash.—Gleason vy. Earles, 78 Wash. 
491° 139 P-213;, bd DRANS V78b. 


Eing.—Pooley v. Budd, 14 Beav. 34, 
51 Reprint 200. 


Ont.—Flint v. Corby, 
45. 


Sweeney, 


4 Grant Ch. 


72. U. S.—Mechanics’ Bank vy. Se- 
Lon, LUPet.2299,97 *Eted. 1525 Griffin 
v. Oklahoma Nat. Gas Corp., 37 F. 
(2d) 545; Conway v. White, 292 Fed. 
837; American Smelting, etc., Co. v. 
Bunker Hill, ete., Min., etc., Co., 248 
Fed. 172; Texas Co. v. Central Fuel 
Oil Co., 194 Fed. 1, 114 CCA 21; Sug- 
ar Beets Product Co. vy. Lyons Beet 
Sugar Refining Co., 161 Fed. 215; 
Hull v. Pitrat, 45 Fed. 94; Hapgood 
Me Rosenstock, 23 Fed. 86, 23 Blatchf. 


Ala.—Andrews vy. 
432. 

Conn.—Cowles  v. 
Conn. 121, 25 AmD 60. 

Del.—Francis v. Medill, 
A 697. 

Il1.—Pierce v. Plumb, 74 Ill. 326. 

Ky.—Steinway v. Massey, 198 Ky. 
265, 248 SW 884; Simon y. Wildt, 84 
Kaya Lona t piscyslL 800; 


Md.—Sullivan vy. Tuck, 1 Md. Ch. 
59: 


Mich.—Toles v. Duplex Power Car 
Co., 202 Mich. 224, 168 NW 495, 497 
[quot Cyc]. 

Miss.—Scott v. Billgerry, 40 Miss. 
stp Ley 


‘N. H.—Manchester Dairy System v. 


Andrews, 28 Ala. 
Whitman, 10 


(Ch.) W4d 


Hay waras, of, Ne VEL 1938 is2" AU as 
Kann y. Wausau Abrasives Co.; 8 N. 
HY 535, 129 A. 374. 


Or.—Livesley v. Johnston, 45 Or. 
30, 76 P 18, 946, 106 AmSR 647, 65 
LRA 783. 

Porto Rico.—Central Altagracia v. 
Tavierre, 3 Porto Rico Fed. 256; 
Puente v. Miranda, 1 Porto Rico Fed. 
478. 


See Wagner v. 
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said that the jurisdiction to compel specific perform- 
ance does not rest upon any distinction between 
real and personal estate, but on the ground that dam- 
ages at law will not afford a complete remedy." 


ates —Bay City Irr. Co. v. Sweeney, 
(Civ. A.) 81 SW 545. 


'Va.—Summers vy. 
(54 Va.) 404. 


73. U. S.—Mechanics’ Bank y. Se- 
ton,'1 Pet. 299, 7 L. ed. 152; Conway 
v. White, 292 Fed. 837; Hull v. Pitrat, 
45 Fed. 94; Hapgood vy. Rosenstock, 
23 Fed. 86, 23 Blatchf. 95. 

Ala.—Savery v. Spence, 13 Ala. 561; 
Andrews v. Andrews, 28 Ala. 432. 


Ga.—Carolee y. Handelis, 103 Ga. 
299, 29 SEH 935; Shockley v. Davis, 17 
Ga. 177, 68 AmD 2323. 

Hawaii—Hawaiian Pineapple Co. 
v. Saito, 24 Hawaii 787; Lum Wai v. 
Hong Hoon, 24 Hawaii 696. 


Ill.—Pierce v. Plumb, 74 Tll. 326. 
Maxey, 206 Ill. A. 452. 


Iowa.—Decorah First Nat. Bank v. 
Day, 52 Iowa 680, 3 NW 728. 


: ‘astern Rolling Mill Co. v. 
Michlovitz, 157 Md. 51, 145 A 378. 


Miss.—Scott v. Billgerry, 40 Miss. 
ee Hoy v. Hansborough, Freem. 
Hoos 


Mo.—Kocurek v. Matychowiak, 
185 SW 740, 742 [quot Cye]. 


N. Y.—Phillips v. Berger, 2 Barb. 
608 [aff 8 Barb. 527]. 


Okl.—Flechs y. Richie, 91 Okl. 
216 P 644, 648 [quot Cyc]. 


Or.—Livesley v. Johnston, 45 Or. 
30, 76 P 18, 946, 106 AmSR 647, 65 
LRA 783. 


Pa.—Goodwin Gas Stove, etc., Co.’s: 
App., 117 Pa. 514, 12 A 736, 2 AmSR 
696; Nestel v. Knickerbocker L. Ins. 
Co., 34 Legint 240; 12 Philay 477. 


eee ae v. Corby, 4 Grant Ch. 
od. 

[a] Presumption of adequate 
remedy at law (1) exists (Summers v. 
Bean, 13 Gratt. (54 Va.) 404) (2) as 
statutes in some jurisdictions pro- 
vide (Gilfallan y. Gilfallan, 168 Cal. 
2359 1418 P 6238n0 AnnCasloisDi Sis 4 
Wait v. Kern River Min., etc., Co., 
157 Cal. 16, 106 P 98), (3) although 
this statutory presumption is disput- 
able (Gilfallan y. Gilfallan, supra). 
(4) The effect of such provision is to 
imply that there may be agreements 
for the transfer of personal property 
that may be specifically enforced. 
Fleishman vy. Woods, 135 Cal. 256, 67 
P 276. (5) The test of enforceabil- 
ity is whether it must be granted in 
order to afford adequate _ relief. 
Fleishman v. Wood, supra; Lumley 
v. Miller, 23 S. D. 16, 119 NW 1014. 


74. U. S.—Ohlendiek vy. Schuler, 
299 Fed. 182 [cert den 266 U. S. 608, 
45 SCt 938, 69 L. ed. 465]; American 
Smelting, ete., Co. v. Bunker Hill, ete., 
Min., ete., Co., 248 Fed. 172; Marthin- 
son v. King, 150 Fed. 48, 82 CCA 360. 


Cal.—Wait v. Kern River Min., etc., 


Bean, 13 Gratt. 


(A.) 


95, 


Co., 1576Caly 116, 106 PF L985 Semtertve 
Davis, 38 Cal. 450; Duff v. Fisher, 15 
(GEMl, «itn 


Colo.—Omaha Lumber Co. v. Co-op- 
erative Inv. Co, 55, Colo. 2 ese 
1112; Frue v. Houghton, 6 Colo. 318; 
Colorado Lana, ete., Co. v. Adams, 5 
Colon A3190;5,.387, Press 


Fla.—Le Noir v. McDaniel, 80 Fla. 
500, 86 S 435. 


Kan.—Phillips v. Bishop, 
318, 140 P 834. 


92 Kan. 
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[§ 245] (2) Particular Contracts’*—(a) Exchange 
of Property. Specific performance may be had of 
a contract to exchange chattels and realty,’® al- 
though the granting of the relief is discretionary."’ 


{§ 246] (b) Prize Contests. 


law.*® 


[§ 247] (c) Sale’°—aa. In General. While stat- 
utes in some jurisdictions authorize specific perform- 
ance of contracts for the sale of personal property,*? 


Prize coutests are 
within the rule*® that specifie performance will not 
be decreed where there is an adequate remedy at 


SPECIFIC PERFORMANCE 


tures,>° 


> 


in aceordance with the general rules*? specific per- 


Ky.—Edelen v. Samuels, 126 Ky. 
295, 103 SW 3860, 31 KyL 731. 

Me.—Telegraphone Corp. v. Cana- 
dian Telegraphone Co., 103 Me. 444, 
69 A 767. : 

Md,.—Sullivan v. Tuck, 1 Md. Ch. 
a) 


Mass.—Adams v. Messinger, 147 
Mass. 185, 17 NE 491, 9 AmSR 679. 

Mich.—Krause v. Hoffman, 239 
Mich. 348, 214 NW 146. 

Mont.—Gravelin v. Porier, 77 Mont. 
260, 250 P 823. 

N. H.—Kann v. Wausau Abrasives 
Coz, 81 Ne H. 9535, 129% A. 374. 
- N. J.—Curtice Bros. Co. v. Gatts, 
72 N. J. Hq. 831, 66 A 935. 

N. C.—Paddock v. Davenport, 107 
N. C. 710, 12 SE 464. 

Wash.—Klitten  v. 
Wash. 186, 215 P 513. 

Eng.—Adderley v. Dixon, 1 EngCh 
607, 57 Reprint 239. 

75. Specific performance of con- 


tracts for exchange of realty see su- 
pra § 235. 


Stewart, 125 


76. Reynolds v. Franklin, 41 Minn. 
279, 483 NW 538; Larson v. Becker, 47 
S. D. 477, 199 NW 470; Walker v. 


Henderson, 151 Va. 913, 145 SE 311; 
Martin y. Jarvis, 10 OntWN 282. 


77. Griffin v. Nash, 187 Iowa 345, 
174 NW 233. 


78. See supra § 244. 

79. Mosco v. Jeannot, 86 Colo. 441, 
282 P 874; Youngblood v. Daily, ete., 
Sicnal- Tribune, £6 La. A. 379,.131.5 
604. 

80. Right of purchaser see infra § 
248. 


Sale of personal property generally 
see Sales 55 C. J. p 1. 


81. See infra § 250. 
82. See supra § 244. 
833. U. S.—Virginia Shipbuilding 


Gorp. vo U'Si 22. FF. (2d) 38 [aft 292 
Fed. 440, and certiorari den 276 U.S. 
625, 48 SCt 305, 72 I. ed. 738]; Kane 
v. Luckman, 131 Fed. 609. 


Ark.—Cooper vy. Roland, 95 Ark. 


569, 130 SW 559. 


Cal.—Senter v. Davis, 38 Cal. 450; 
McLaughlin y. Piatti, 27 Cal. 451. 


Fla.—Dorman v. McDonald, 47 Fla. 
252, 36.8 52/ 


Ida.—Brady v. Yost, 6 Ida. 273, 55 
P 542. 


Iowa.—McGraw Co. v. Zonta Tire, 
ete., Co., 194 Iowa 685, 190 NW 129. 


Ky.—Caldwell v. Myers, Hard. 551. 


Md.—Neéal v. Parker, 98 Md. 254, 
57 A 213; Gottschalk v. Stein, 69 Ma. 
51, 18 A 625; Equitable Gaslight Co. 


v. Baltimore Coal-Tar, etc., Co., 63 
Md. 285. ; 


Mass.—Adams v. Messinger, 147 
Mass: 185, 17 NE 491, 9 AmSR 679. 

Mich.—Gallagher v. Studebaker 
Corp., 236 Mich. 195, 210 NW 233. 


Mont.—Alley vy. Peeso, 290 P 238. 


N. J.—Hurd vy. Groch, 51. A 278% 
Spoor-Thompson Mach. Co. v. Ben- 
nett Film Laboratories, 105 N. J. Eq. 
108; 147 AS20280 (Curtice! BroswiCoy ve 
Catts," 72 -INe a. HQ. 831,466 GALa93 5% 
Rothholz v. Schwartz, 46 N. J. Eq. 
477, 19-A 312, 19 AmSR 409. 


N. Y.—Hale v. Omaha Nat. Bank, 
49 N. Y. 626; Rawll v. Baker-Vawter, 
187 App. Div. 330, 176 NYS 189 [rev 
167 NYS 931]; Harle v. Brennig, 131 
App. Div. 742, 116 NYS 51; -Menier 
v. Donald, 98 Misc. 684, 165 NYS 50; 
Clarke v. Borough Asphalt Co., 93 
Mise. 662, 157 NYS 581. 


N. C.—Tobacco Growers’ Co-op. AS- 
soc. v. Battle, 187 N. C. 260,.121 SH 
629; Branch v. Tomlinson, 77 N. C. 
388. 


Oh.—Hughbanks v. Browning, 9 Oh. 
A. 114. 


Pa.—Schipper Bros. Coal Min. Co. 
v. Economy Domestic Coal Co., 277 
Pa. 356, 121, A 193; Strause v. Berg- 
er, 220 Pa. 367, 69 A 818; Meehan v. 
Owens, 196 Pa. 69, 46 A 263; Caton v. 
Wellershouse, 77 Pa. Super. 331; 
Southern Transp. Co. vy. Saylor, 26 
Pa. Dist. 605: 


R. I.—Manton v. Ray, 18 R. I. 672, 
29 A 998, 49 AmSR 811. 


S. C.—Young v. Burton, 16 S. C. Eq. 
ERE Sarter v. Gordon, 41 S. C. Eq. 

Hine 

Va.—Kennerly y. Columbia Chemi- 
cal Corp., 187 Va. 240, 119 SE 265. 


Eng.—Pooley v. Budd, 14 Beav. .34, 
51 Reprint 200. 


Sask.—Mennonite Land Sales Co., 
Ltd. v. Friesen, 62 DomLR 344. 


[a] In California in view of Civ. 
Code § 3308, defining detriment caused 
by the seller’s breach of contract to 
deliver personal property as the ex- 
cess of the value to the buyer over 
the contract price, and § 3387, ade- 
quate remedy presumed, a contract 
for the sale of personalty, damages 
for a breach being ascertainable, is 
not specifically enforceable; remedy 
being an action for damages. Rich- 
field Oil Co. v. Hercules Gasoline Co., 
(A.) 297 P 7. 

84 U. S.—Virginia Shipbuilding 
Corp..v. U. S., 22 EB. (2d) 38 [aft 292 
Fed. 440, and certiorari den 276 U. S. 
625, 48 SCt 305, 72 L. ed. 738]; Kane 
v. Luckman, 131 Fed. 609. 


Sete wire wh v. Piatti, 27 Cal. 


Mont.—Alley v. Peeso, 88 Mont. 1, 


[§§ 245-247 


formance of a contract for the sale of personal prop- 
erty will not ordinarily be granted,** because there 
is an adequate remedy at law,*4 as in an action for 
damages for breach of contract.** 
convey chattels having a market value cannot be 
specifically enforced,*® unless damages in lieu there- 
of would be inadequate ;** . 
therefore will not, unless there is some special rea- 
son, specifically enforce a contract for the sale of 
ordinary articles of commerce, which can at all times 
be bought in the market,** such as barroom fix- 
cattle,®® coal,®! corn,®? cotton,’* logs or 


So a contract to 


and a court of equity 


290 P 238. 

N. J.—Rothholz v. Schwartz, 46 N. 
J. Eq. 477, 19 A 312, 19 AmSR 409. 

N. Y.—Hale vy. Omaha Nat. Bank, 
49 N. Y. 626. 

Pa.—Southern Transp. Co. v. Say- 
lor, 26 Pa. Dist. 605. \ 


R. I.—Manton v. Ray, 18 R. I. 672, 
29 A 998, 49 AmSR 811. 


S. te—Sarter vv. Gordon; (11 35.8: 
Eq. 121. 
85. U. S.—Kane v. Luckman, 131 


Fed. 609. 

Cal.—McLaughlin y. Piatti, 27 Cal. 
451: 

Iowa.—McGraw Co. v. Zonta Tire, 
ete., Co., 194 Iowa 685, 190 NW, 129. 


Md.—Equitable Gaslight Co. -v. 
Balasore Coal-Tar, etc., Co., 63 Md. 
iy } 


N. J.—Curtice Bros. Co. v. Catts, 72 
N. J. Eq. 831, 66 A ‘935. 


Oh.—Hughbanks v. 
Oh. Ay 114. 


Pa.—Strause v. Berger, 220 Pa. 367, 
69 A 818; Southern Transp. Co. v. 
Saylor, 26 Pa. Dist. 605. 


Ss. C.—Sarter vy. Gordon, 
Eq. 121. 


[a] Employment.—A condition of 
a sale of mining claims that the pur- 
chaser should furnish employment to 
the seller at the mines cannot be spe- 
cifically enforced, there being a clear 
remedy at law in damages for its 
breach. Mallory v. Globe-Boston 
Popper Min. Co., 11 Ariz. 296, 94 P 


Browning, 9 


nla bese (ee 


86. Bloch v. Shaw, 78 Ark. 511, 95 
SW 806; Webb v. Durrett, (Tex. Civ. 
A.) 136 SW 1189. 


87. See infra §§ 252-260. 


88. Block v. Shaw, 78 Ark. 511, 95 
SW 806; Flechs v. Richie, 91 Okl. 95, 
216 P 644, 648 [quot Cyc]; Geo. E. 
Warren Co. y. A. L. Black Coal Co., 
AE Va. 684, 102 SE 672, 15 ALR 


89. Meehan v. Owens, 196 Pa. 69, 
46 A 263; Effinger-v. Hain, 10 Pa. 
Dist. 107. 


90. Kane v. Luckman, 131 Fed. 
609; McLaughlin y. Piatti, 27 Cal. 
451; Hendry v. Whidden, 48 Fla. 268, 
37 S 571; Lumley vy. Miller, 23 S. D. 
16, 119 NW 1014. ; 


91. Consolidated Fuel Co. v. St. 
Louis Southwestern R. Co., 250 Fed. 


.395, 162 CCA 465; Geo. BE. Warren Co. 


v. A. L. Black Coal Co., 85 W. Va. 684, 
102 SE 672, 15 ALR 1083; Fothergill 
v. Rowland, L. R. 17 Eq. 182. 


92. G. C. ‘Outten Grain 3 
Grace, 239 Ill. A. 284. 0 


93. Block v. Shaw, 78 Ark. 
atte mk. 511,095 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 247-250] 


lumber,°* pianos,®® sauerkraut,®* whisky,®? used 
cars,°* or an existing business®® and stock in trade,! 
since the remedy at law for damages for a breach 
of such contract? is regarded as complete and ade- 
quate.* Moreover, an agreement to pay for an ar- 
ticle in the products thereof will not generally be 
specifically enforced, but the remedy is by an action 
at law to recover the price in money.# 


Codperative marketing contracts. Formerly, the 
remedy of specific performance of a contract be- 
tween a codperative marketing corporation and a 
member thereof was denied on the ground of lack of 
mutuality of remedy,*® which lack of mutuality was 
occasioned by the fact that the contract necessarily 
requires continuous acts and supervision.6 How- 
ever, under statutes expressly directed to remove 
the injustice, providing that specifie performance 
is available to such corporations,’ this objection no 
longer prevails,* there being no lack of mutuality 
of remedies since the grower’s action at law for 
damages against a codperatiye organization would 
be inadequate.® Aside from such statutory availa- 
bility,t° where the contract itself provides for spe- 
cific performance, the relief will be granted.t? Fur- 
ther, it has been held that such contracts will be spe- 


94. Dorman vy. McDonald, 47 Fla. 6. 


252, 36. S 52; Neal v. Parker, 98 Md. 
254, 57 A 213; Diamond Lumber Co. 7 
v. Anderson, 216 Mich. 71, 184 NW : 


SPECIFIC PERFORMANCE 


Poultry Producers v. 
189 Cal. 278, 208 P 93. 


See statutory provisions. 


Fo84Codate L085 
cifically enforced,!? since the nature of the corpo- 
ration’s business is such that damages will not af- 
ford an adequate remedy.1? 


[§ 248] bb. Right of Purchaser.'4 Generally, a 
purchaser is not entitled to specific performance of 
his contract relating to personal property,+® since 
in the case of ordinary chattels, the recovery of 
damages calculated upon the market price of the 
goods places the purchaser in as advantageous a 
position as would a decree in equity.1® Even in 
Jurisdictions in which statutes authorize granting 
specific performance to purchasers of ascertained 
goods,'* the ordinary field for such relief is limited 
to matters relating to realty.’ 


[§ 249] (d) Resale. A contract for the resale 
of personal property easily duplicated in the market 
wil not be specifically enforeed.t® Where a sale 
contract provides that the seller may have an op- 
tion to repurchase under specified conditions, spe- 
cific performance will not be decreed where such 
conditions have not been complied with.?° 


[§ 250] b. Exceptions—(1) In General. Equity 
jurisdiction to compel performance of contracts is 
not confined to those relating to realty.?1 The gen-- 


(Civ. A.) 248 SW 1109]. 


14. Specific performance generally 
of sales contract see supra § 247. 


Barlow, 


597; Flint v. Corby, 4 Grant Ch. 8. Colma Vegetable Assoc. v. Bo- 15,, Emerzian. y. Asatoy 23 (als aAe 
(Ont.) 45. netti, 91 Cal. A. 103, 267 P'172; Tex-| 251, 137 P 1072; Bowman v. Adams, 
as’ ‘Warm’ Bureau. Cotton Assoc, v.| 45 Ida. 217; .261 P 679: Adderley v- 
: [a] Market, SS aaa pre Stovall, 113 Tex. 273, 253 SW 1101] Dixon, 1 EngCh 607, 57 Reprint 239. 
umber company exclusively -on-| frey (Civ. A.) 248 SW 109]. ; s _ 
| ieee company } al ax sale certificate.—A court 
Pe at metoriiacls so foe ag 9. See case infra this note. will not specifically enforce a con- 


with wood slabs for fuel, 


the production of its mill would per- fa] 


Illustration.—While a cotton 


tract whereby a county agreed to self 
tax sale certificates, since the pur- 


mit and thereafter breached its con- 
tract by delivering slabs to a chemi- 
eal company, the lime company’s 
remedy at law is not adequate, so as 
to prevent specific performance, in 
view of the limited nature and uncer- 
tainty of the market, etc. White 
Marble Lime Co. v. Consolidated 
Lumber Co., 205 Mich. 634, 172 NW 
603. 


95. Steinway v. Massey, 198 Ky. 
265, 248 SW 884. 
[9G Ac Guehman, Co vy. [sland 


City Pickle Co., 208 Fed. 1014, 1017 
[cit- Cye]. 

97. Langford v. Taylor, 99 Va. 577, 
39 SE 223. 

98. Gallagher v.’Studebaker Corp., 
236 Mich. 195, 210. NW 233. 


99. Carolee v. Handelis, 103 Ga. 
299, 29 SE 935; Kocurek v. Matycho- 
wiak, (Mo. A.) 185 SW 740. 


1. Carolee vy. Handelis, 103 Ga. 299, 


29 SE 935; Flechs v. Richie, 91 Okl. 
95, 216 P 644. 

2. Geo. BH. Warren..Co. v.. A. L. 
Black Coal Co., 85 W. Va. 684, 102 
SE 672, 15 ALR 1083. 

8. | Geo; HE. Warren. .Co. v. A. (L. 
Black Coal Co., supra. 

4. Sugar Beets Product Co. v 


Lyons Beet Sugar Refining Corton 


Fed. 215. 


5. Poultry Producers v. Barlow, 
189 Cal. 278, 208 P 93. But see Ore- 
gon Growers’ Co-op. ASSOC. V. Riddle, 
116 Or. 562, 241 P 1011 (contract by 
grower to sell products exclusively 
to codperative marketing association 
held not to lack mutuality of remedy 
because the duties of association are 
in the nature of personal services). 


——— 


| 


grower might sue for damages for a 
cobperative marketing association’s 
breach of its contract to market his 
cotton, such action would ordinarily 
be ineffective or inadequate, in view 
of the fact that the association has 
no capital stock, so that the contract 
is not unenforceable in equity at the 
association’s suit because of lack of 
mutuality of remedies, the grower 
being entitled to equitable relief in 
the event of a breach by the associa- 
tion. Texas Farm Bureau Cotton 
Assoe. v.. Stovall, 113..Tex., 273, 253 
SW 1101 [rev (Civ. A.) 248 SW 109]. 


10. See supra notes 7, 8. 


11. Colma Vegetable Assoc. v. Bo- 
Netti, 91 Cal A. 103, 267 .P ol 720 «Cen 
tral California Poultry Producers v. 
Murphy, 64 Cal. A. 450, 221 P 962.: 


{a] Basis of rule—(1) He who 
consents to an act is not wronged by 
it. Colma Vegetable Assoc. v. Bo- 
DECI GAC al IyAR Al O38) 2 Gir en In Cace (C2) 
That which ought to have been done 
is regarded as done. Central Califor- 
nia Poultry Producers v. Murphy, 64 
Cal. A. 450, 221 P 962. 


12. Manchester Dairy System vy. 
Hayward, 82-N. H. 193,132 A 12; Ele- 
phant Butte Alfalfa Assoc. v. Rou- 
ault, 33 Ny M. 136, 262 P 185; Tobacco 
Growers’ Co-op. Assoc. v. Battle, 187 
Ne C.260, 122 SH.) 629; “Texas Farm 
Bureau Cotton Assoc. v. Stovall, 113 
Tex, 273, 256 SW LLOL [rev (Civ. A>) 
248 SW 1109]. - 


13. Manchester Dairy System v. 
Hayward, 82 N. H. 193, 132 A 12; 
Blephant Butte Alfalfa Assoc. _v. 
Rouault, 33 N. M. 136, 262 P 185; To- 
baceo Growers’ Co-op. Assoc. v. Bat- 
tle, 187 N. C. 260, 121 SE 629; Texas 
Farm Bureau Cotton Assoc. v. Sto- 
vall, 113 Tex. 273, 253 SW 1101 [rev 


chaser has an adequate remedy at law 
by mandamus or in damages. Radet- 
sky v. Palmer, 70 Colo. 146, 199 P 490. 


16. Cal.—Emirzian v. Asato, 23 
Cal. A. 251, 187 P 1072. 


Md.—wNeal v. Parker, 98 Md. 254, 57 


‘A 213; Gottschalk v. Stein, 69 Md. 
51, 13 A 625. 
Mich.—Gallagher  v. Studebaker 


Corp., 236 Mich. 195, 210 NW 233. 


Mo.—Kocurek v. Matychowiak, (A.) 
185 SW 740, 742 [quot Cyc]. 


N. C.—Branch vy. Tomlinson, 77 N. 
C. 388. 


Okl.—Flechs v. Richie, 91 Okl. 
216 P 644, 648 [quot Cye]. 


Eng.—Adderley v. Dixon, 1 EngCh 
607, 57 Reprint 239. 


Exception to rule see infra § 250. 
17. See statutory provisions. 


18. Toles v. Duplex Power Car Co., 
202 Mich. 224, 168 NW, 495. Contra 
Michigan Sugar Co. v. Falkenhagen, 
243 Mich. 698, 220 NW 760. 


19. Bowman v. Adams, 45 Ida. 217, 
261 P1679) FisherivirPirsts Trust’ < 
Savings Bank of Muscatine, 206 Iowa 
1105, 221 NW 816; Johnson v. John- 
son, 80 W. Va. 497, 92 SH 795. 


20. Youssoupoff v. Widener, 126 
Mise. 491, 215 NYS 24 [aff 219 App. 
Div. 712, 219 NYS 942, and 246 N. Y. 
174, 158 NE 64]. 


Specific performance of option con- 
tracts generally see supra §§ 159-162. 


o1,, ‘Geo! HK. Warren Costa. (AL oie 
Black Coal ..Co.; (85. “(W.s'Va. “684-9 103 
SE 672, 15 ALR 1083. And see cases 
infra this section; and infra §§ 251— 
275. 
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eral rule is subject to many exceptions, partly 
founded on the principle of inadequacy of eieae 
at law in the particular case,?? and partly on the 
special and peculiar nature and value of the sub- 
ject matter of the contract.2* Thus, where there is 
no adequate remedy at law, specific performance 
of a contract relating to personalty will be decreed,** 
provided the remedy is otherwise proper.?° So con- 
tracts relating to chattels which have an unique and 
peculiar value may be specifically enforced.?® 


Sale. The foregoing exception?’ applies to con- 
tracts for the sale of personalty, so that where the 
remedy is otherwise proper,”* and there is no ade- 
quate remedy at law, specifie performance may be 
had,?° as in a suit by the purchaser,*® or seller.*+ 
Moreover, where a peculiar and special reason ex- 
ists, specific performance of such contract may be 


had.?2 Statutes in some jurisdictions authorize spe- 
22. Equitable Gaslight Cow Fv 26. Ark.—Collins 
Baltimore Coal-Tar, etc., Co., 63 Md.| 36 Ark. 316. 


285; Cole v. Cole Realty Co., 169 


Mich. 347, 135 NW 329. 
23. Equitable Gaslight Co. v. Bal- 
timore Coal-Tar, etec., Co., 63 Md. 285. 
24. U. S.—Griffin v. Oklahoma Nat- 
ural Gas Corp., 37 F. (2d) 545. 


24 Hawaii 696. 


265, 248 SW 884. 
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Cal.—McGarvey v. Hall, 
40. 
Hawaii.—Lum Wai v. 


Ky.—Steinway v. Massey, 


[§§ 250-252 


cifie performance of contracts for the sale of per- 
sonal property.** 

[§ 251] (2) Where Plaintiff Has Put His Price 
on Article. Where the party who seeks to recover 
a chattel of such a character that a court of equity 
would ordinarily decree its delivery to him has 
himself set a price upon it in dealings with another, 
the ground of equity jurisdiction fails.** 


[§ 252] (3) Where Specific Thing Is Desired— 
(a) In General. If the specific thing contracted for 
is desired by the plaintiff, if it cannot be duplicat- 
ed, and if his reason for desiring it or the other 
circumstances of the case are such that money dam- 
ages would not be an adequate compensation to him 
for its loss, equity will decree its delivery to him.?> 
The legal remedies of replevin®® detinue,** and tro- 
ver’ are subject to defects of procedure which 
prevent the successful plaintiff from invariably re- 


where without such coal it would be 
valuetess to E. Schipper Bros. Coal 
Min. Co. v. Economy Domestic Coal 
Couns 277 [Ran so.05 2 AGL OS. 

33. See statutory provisions. 

[a] In the Philippines, under Civ. 
Code art 1124 and Commerce Code art 


332, giving the seller the right to 
elect to enforce as to seller of per- 


v. Karatopsky, 
23 ‘Cale 
Hong Hoon, 


198 Ky. 


Ala.—Savery v. Spence, 13 Ala. 561. 

Del.—Elliott v. Jones, 11 Del. Ch. 
283, 101 A 872. 

D. C.—No-Leak-O Piston Ring Co. 
v. Chandlee, 53 App. 128, 289 Fed. 526. 

Iowa.—Richmond v. Dubuque, etc., 
R.. Co., 33 lowa. 422 {aff 19 Wall. CU. 
S.) 584, 22 L. ed. 173, and motion den 
Te VWalis one ta eds tis: 


Md.—Waters v. Howard, 1 Md. Ch. 


112; Sullivan v. Tuck, 1 Md. Ch. 59. 
Mass.—Dahlstrom Metallic Door 
Co. v. Evatt Constr. Co., 256 Mass. 


404, 152 NE 715. 


Miss.—Scott v. Billgerry, 40 Miss. 
f192 

Nebr.—Ryan v. Donley, 69 Nebr. 
623, 96 NW 234. 

N. J.—Fike v. Fike, (Ch.) 128 A 


849 [aff 99 N. J. Eq. 424, 132 A 922) 
(special reasons for specific perform- 
ance); Furman v. Clark,.11 N. J. Eq. 
306. 


N. Y.—Johnson v. Brooks, 93 N. Y. 
337 [aff 46 N. Y. Super. 13]; Phillips 
es Berger, 2 Barb. 608 [aff 8 Barb. 
5271. 


Pa,.—Nestel v. Knickerbocker L. 
Ins. Co., 34 Legint 240, 12 Phila. 477. 


Porto Rico.—Central Altagracia v. 
Javierre, 3 Porto Rico Fed. 256; 
euente v. Miranda, 1 Porto Rico Fed. 
478. 


Va.—Stuart v. Pennis, 91 Va. 688, 
22 SH 509; Summers vy. Bean, 13 
Gratt. (54 Va.) 404. 


[a] In Georgia, under Civ. Code § 
4036, providing that specific perform- 
ance of a contract will be decreed 
generally whenever the damages re- 
ecoverable at law would not be an 
adequate compensation for the non- 
performance, where the breach of the 
contract as to personalty cannot be 
adequately compensated at law, spe- 
cific performance will be decreed as 
readily as of a contract relating to 
realty. Carolee v. Handelis, 103 Ga. 
299, 29 SE 935. 


25. =e gcepre §§ 4-232; and infra 
§§ 314-41 


N. H.—Manchester Dairy System v. 
Hayward, 82 N. PSSR LS 2 eee 
Kann v. Wausau Abrasives Co., 81 N. 
H. 535, 129 A 374. 


27. See supra note 24, 


28. See supra §§. 4-232; 
§§ 314-413. 

29. U. S.—Virginia Shipbuilding 
Corp. v. U. S., 22 BS (2d) 38) [afi 292 
Fed. 440, and certiorari den 276 U.S. 
625, 48 SCt 305, 72 L. ed. 738]. 


Mont.—Alley v. Peeso, 290 P 238. 


N. J.—Curtice Bros. Co. v. Catts, 72 
INS Doe HQees880 6.6) vAww Ooi loaiun eave 
Smith, 68 N. J. Eq. 81, 59 A 327. 


N. Y.—Harle v. Brennig, 131 App. 
Div. 742, 116 NYS 51; Menier v. Don- 
ald, 98 Misc. 684, 165 NYS 50. 


N. C.—Tobacco Growers’ Co-op. As- 
ae v. Battle, 187:N. GC: 260,221 Sk 


Tex ounce pat Gas Co. v. Lone 
Star Gas’ Co., (Civ. App.) 259 SW 684 
[aff 117 Tex. 331, 3 SW (2d) 790; 58 
ALR 797]; Webb v. Durrett, (Civ. 
A.) 186 SW 1189. 


Sask.—The Mennonite Land Sales 
Co., Ltd. v. Friesen, 62 DomLR 344. 


30. Ottoson vy. Widstead, 6 Alas- 
ka 319; Senter v. Davis, 38 Cal. 450; 
McLaughlin V. ,iattivs 24 9 Cale 45s 
Municipal Gas Co. v. ‘Lone Star Gas 
Co., (Civ. App.) 259 SW 684 [aff 117 
Tex. 331, 3 SW (2d) 790, 58 ALR 797]. 


and infra 


[a] Rule applied.—(1) To sale of 
newspaper route. Senter v. Davis, 
38 Cai. 450. (2) To contracts to fur- 


nish gas for distribution to consum- 
ers. Municipal Gas Co. y. Lone Star 
Gas Co., (Civ. A.) 259 SW 684 [aff 117 
Tex. 331, 3 SW (2d) 790, 58 ALR 797]. 


31. Law v. Smith, 68 N. J. Eq. 81, 
Bo RAB oiane 


Be Branch v. Tomlinson, 77 N, C. 


[a] Thus the necessary peculiar 
and special reason exists for specific 
performance of S's contract to sell 
the output of its coal mine to E, the 
coal breaker of E being built, princi- 
pally at S’s solicitation, 'on S's land, 


sonal property may require specific 
performance. Matute v. Boo, 387 
Philippine 372. 

34. U. S—Marthinson v. King, 150 
Fed. 48, 82 CCA 360; Kane vy. Luck- 
man, 131 Fed. 609. 


Ala.—Southern Iron, ete., Co 
Vaughan, 201 Ala. 356, 78 S 212, LRA 
1918E 594. 


Mo.—Kocurek v. Matychowiak, (A.) 
185 SW 740, 742 [cit Cyc]. 


N. M.—Gillett v. Warren, 10 N. M. 
EAS ea Sete ade Or Gaye 


En ling v. Betjemann, _ 
Johns. & H. 544,6 L. T. Rep. N.S. 
70° Reprint 1175. 


35. Ala.—Southern: Iron, etc., Co. 
Vv. Vaughan, 201 Alal-356; 78'S) 21'2) 
LRA1918E 594. 


Md.—Gough vy, 
119. 


Mass.—Dahlstrom 
Co: Vv. Evatt “Constr. ‘Go.; 
404, 152 NE 715. 


N. J.—Pattison vy. Skillman, 34 N. 
J. Eq. 344 


rere hone ene ten v. Radel, 10 Oh. 
S & C 559; 8JOhNP: 276. 


Pa.—Strause v. Berger, 220 Pa. 367, 
69 A 818; McGowin v. Remington, 12 
Pa. 56, 51 AmD 584; Beasley v. Allyn, 
15 Phila. 97. 


Sere eee v. Rust, 85 Va. 653, 
8 SE 


See BNE yv. Richie, 91 Okl. 95, 216 
P 644 (recognizing rule). 6 


[a] That economical conditions 
due to war rendered it impossible to 
get other rails than those which de- 
fendant agreed to sell plaintiff did not 
entitle plaintiff to specific perform- 
ance of contract, where damages were 
ascertainable in action atlaw. South- 
ern Iron, etc., Co. v. Vaughan, 201 Ala. 
356, 78 s 212, LRA1918E 594. 


36. Gough v. Crane, 3 Md. Ch. 119; 
Beasley v. Allyn, 15 Phila. (Pa.) 97» 


37. Beasley v. Allyn, supra. 


38. Gough v. Crane, 3 Md. Ch. 119; 
Beasley v. Allyn, 15 Phila. (Pa.) 97, 


Crane, 3 Md. Ch. 


Metallic Door 
256 Mass. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 252-256] 


covering possession of the chattel. In some juris- 
dictions statutory provision is made for specific per- 
formance of contracts for the sale of specific per- 
sonalty.?° 


[§ 253] (b) Chattels Having Sentimental Value. 
Specific performance may be decreed as to contracts 
concerning chattels having a special value to the 
owner because of his sentimental interest therein— 
a pretium affectionis.?° 


Recovery of slaves. When slavery was permitted 
and recovery of a slave was desired, there was a 
conflict as to the availability of specific performance 
therefor.4: In some jurisdictions under the doc- 
trine of pretium affectionis*? recovery in specie was 
permitted as a matter of course,** unless the slaves 
were treated by the owner as merchandise and of 
value only as such,** or where the remedy was 
sought merely as accommodation to another slave.*® 
In other jurisdictions recovery was not permitted? 
on the ground that neither from the nature of the 
contract nor from the peculiar character of the 
subject matter did it appear that there was no ad- 
equate legal remedy.** 


[§ 254] (c) Unique or Rare Chattels. Where the 
contract relates to chattels of such unusual beauty,*® 


39. 
{a] In Maryland, under Code Pub. 


See statutory provisions. 
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contract within the text rule. 
way v. Massey, 198 Ky. 265, 248 SW 
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rarity,*® or distinetion®® that damages would not 
be an adequate compensation specific performance 
will be decreed.*! However,-even in the case of a 
chattel of special and unique nature, specific per- 
formance cannot bé had where the pecuniary value 
of the chattel can be ascertained.®? 


[§ 255] (d) Vessels and Other Water Craft. 
Contracts for the sale of vessels and other water 
craft may be specifically enforced,®? as, likewise, 
may a contract for the exchange of a launch and 
realty.°# 


Agreement to let house boat will not be specifi- 
cally performed where there is an adequate remedy 
at law.°® 


[§ 256] (e) Documents.°* Where documents are 
of such peculiar nature that legal remedies are in- 
adequate, specific performanee of contracts so as 
to compel- delivery will be decreed.®* Thus, specific 
performance, in such case, of contracts as to deeds,>’ 
including deeds deposited in escrow where the con- 
ditions have been fulfilled,®°® and mortgage deeds,®° 
promissory notes,®! including notes deposited in es- 
crow,°* bonds, mortgages, and stocks,®® bill of sale,®* 
documents valuable in establishing heirship,®° ben- 


power. Anonymous [cit Murphy v. 
Clark, 9 Miss. 221, 235]: (3). Paint- 


Stein- 


Ree ES Oe ing. Lowther v. Lowther, 13 Ves. Jr. 
Gen. L; (1924) art 83 § 89, providing te Q 
in part that upon the seller’s breach 41. Murphy v. Clark, 9 Miss. 221;| 92: 33 Reprint 230. (4) Treasure- 


of contract to deliver specific or as- 
certained goods, specific performance 
may be directed, and § 97, defining 
“specific goods’ as meaning goods 


[a] 


Vii iae™ Vv. Bean, 13-Gratt, (54 Va.) 


Well considered case.—Mur- 
phy_v. Clark, 9) Miss: 22d 


trove of silver altarpiece with Greek 
inscription. Somerset v. Cookson, 2 
Eq. Cas. Abr. 164, 22 Reprint 140, 3 P. 
Wms. 390, 24 Reprint 1114, 


Summers 50. Falcke v. Gray, 4 Drew. 651, 62 


identified and agreed upon at the time 
the contract was made, one contract- 
ing to buy scrap from a steel com- 
pany for a term of years held en- 
titled to specific performance. Hast- 
ern Rolling Mill Co. v. Michlovitz, 
157 Md. 51,145 A 378. 


[b] Im Ohio, under Gen. Code § 
8448, equity may decree enforcement 
of a contract to deliver specified as- 
‘certained goods, where the purchas- 
er demands that sort of relief, and 
the court finds it to be equitable and 
proper. Hughbanks v. Browning, 9 
Oh. A. 114. 


[e] In Manitoba, under Rev. St. 
(1903) ¢ 1174, providing in part that 
in any action for breach of contract 
to deliver specific or ascertained 
goods, the court may, if it thinks fit, 
on application of plaintiff direct that 
the contract be performed specifically, 
a contract for the sale of unascer- 
tained goods may be specifically en- 
forced where the seller has, with the 
buyer’s assent, appropriated goods to 
the contract. Re Western Canada 
Pulpwood Co., [1929] 4 DomLR 337. 


40. Gallagher v. Studebaker Corp., 
2386 Mich. 195, 210 NW 2338; Beasley 
v. Allyn, 15 Phila, (Pa.) 97; Sarterv. 
Gordon, 11 S., C. Eq. 121; Lloyd v. 
Loaring, 6 Ves. Jr. 773, 31 Reprint 
1302; Fells v. Read, 3 Ves. Jr. 70, 
30 Reprint 899; Pusey v. Pusey, 1 
Vern. Ch. 273, 23 Reprint 465. “See 
Flechs v. Richie, 91 Okl. 95, 216 P 
644 (recognizing rule). 


[a] Rule applied.—(1) Ancient 
horn associated with an estate. Pus- 
ey v. Pusey, 1 Vern. Ch. 273, 23 Re- 
print 465. (2) Dresses belonging toa 
todge. Lloyd v. Loaring, 6 Ves. Jr. 
773, 31 Reprint 1302. (38) Silver to- 
bacco box belonging to a club. Fells 
v. Read, 3 Ves. Jr. 70, 30 Reprint 899. 


[b] Mere preference for a particu- 
lar make of piano does not bring the 


v. Bean, 13 Gratt. (54 Va.) 404. 
42. See supra note 40. 


43. Hull v. Clark, 22 Miss: 
Butler v. Hicks, 19 Miss. 78; Murphy 
v. Clark, 9 Miss. 221; Jones v. Baird, 

Williams v. Howard, 7 
Womack v. Smith, 11 
Humphr. (Tenn.) 478, 54 AmD 51; 
Henderson v. Vaulx, 10 Yerg. (Tenn.) 
30; Summers v. Bean, 138 Gratt. (54 
Va.) 404. 


[a] In South Carolina (1) the 
text rule was well settled (Sims v. 
Shelton) 21 S29 Cy ba, 290° Brvan 
FOperte. UES. iC, eee cots | hliS We 
Commander, 20 S. C. Eq. 188; Young 


187; 


Ve Burton, Wi6ms. Ca da zoose tonrnvs ive 
Glover; lie. C= Ho wkolb se Sarter lv. 
Gordon, IIS iC, Eda, 12d), 1@2)) ‘al= 


though formerly the remedy was re- 
fused (Barley v: Farley, 6 8S. C.. Eid. 
506; Rees v. Parish, 6 S. C. Eq. 56). 


44. Murphy v. Clark, 9 Miss. 221; 
Bryan v. Robert, 20 S. CC. Eq: 334; 
Horry v. Glover, 11 S.C. Hq. 515; Sar- 
ter v. Gordon, 11 S..C. Hq. 121: 


45. Skrine v. Walker, 24 S. C. Eq. 
262. 

46. Savery v. Spence, 13 Ala. 561; 
Dudley v. Mallery, 4 Ga. 52; Cald- 


well v. Myers, Hard, (Ky.) 551. 


47. Savery v. Spence, 13 Ala. 561; 
Dudley v. Mallery, 4 Ga. 52. 


48. Falcke v. Gray, 4 Drew. 651, 62 
Reprint 250. 

49. Anonymous [cit Murphy  v. 
Clark, 9 Miss, 221, 235]; Faleke vy. 
Gray, 4 Drew. 651, 62 Reprint 250; 
Somerset v. Cookson, 2 Eq. Cas. Abr. 
164, 22 Reprint 140, 3 P. Wms. 390, 24 
Reprint 1114; Lowther v. Lowther, 
13 Ves. Jr. 95, 33 Reprint 230. 

[a] Rule applied.—(1) Two valn- 
able china jars. Falcke v. Gray, 4 
Drew. 651, 62 Reprint 250. (2) Jewel 
supposedly endowed with marvelous 


Reprint 250. 

51. Inadequate remedy at law as 
ground for specific performance gen- 
erally see supra §§ 7-10. 


52. Bowman v. Adams, 45 Ida. 217, 
261 P 679. 


53. Menier v. Donald, 98 Misc. 684, 
165, NYS, 50; 51 Wicit Cycle iblartev. 
Herwig, L. R. 8 Ch. 860, 866; Batthy- 
any v. Bouch, 4 Aspin. 380, 50 L. J. Q. 
Be 427 445 15 un RepreNe- Saal tie Clara 
ingbould v. Curtis, 21 L. J. Ch. 541. 


54 Hurd v. Groch, (N. J. Ch.) 51 A 
278. 

55. Deverell v. Milne, 34 T. L. R. 
576. 

56. Inadequate legal remedy as 


ground for specific. performance gen- 
erally see supra §§ 7-10. 


57. See cases infra notes 58-72. 


58. Williams v. Carpenter, 14 Colo. 
477, 24 PB 558; Robbins v. Porter, 12 
Ida. 788, 88 P 86. 


59. Stanton v. Miller, 65 Barb. 58, 
1 Dhomps., éa1iCoy 23 reve On oper 
grounds 58 N. Y. 192]; Baum’s App., 
113 Pa. 58, 4 A 461. 


60. Jackson v. Butler, 2 Atk. 306, 
26 Reprint 587. 

61. Roundtree v. MchLain, 20 F. 
Cas. No. 12,084a, Hempst. 245; O’Don- 
nel] v. Chamberlain, 36 Colo, 395, 91 
P 39, 10 AnnCas 931; Henderson y. 
Johns, 13 Colo, 280, 22 P 461; McMul- 
len v. Van Zant, 73 Ill. 190. 


62. Fred v. Fred, (N. J. Ch.) 50 
JN CHD 
63... Schrafft v. Wolters, 61 Ne J. 


Eq. 467, 48 A 782. ; 
64 Gaub v. Mosher, 3 N. J. Misc. 
605, 129 A 253. 
65. Pattison v. Skillman, 34 N. J. 
Eq. 344. 
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efit insurance certificates,®® letters,°* documents re- 
lating to an estate and its management, retained by 
a land agent,®® government stock certificates,°° 
ship’s certificate of register,7° books and papers of 
an organization,*! and personal chattels of peculiar 
value in business,’? may be granted. 
where documents are desired and there is an ade- 
quate remedy at law, specific performance will not 


be granted." 


[§ 257] (f) Patent Rights and Copyrights.‘* It 
is well established that an agreement to assign‘? 
or reassign’™® a patent right will be specifically en- 
forced, and likewise, that an agreement to assign 
an interest therein may be specifically enforeed.** 


66. Brett v. Warnick, 44 Or. 


75 P 1061, 102 AmSR 639. 
67. Dock v. Dock, 180 Pa. 14, 36 A 
411, 57 AmSR 617. 


68. Beresford v. Driver, 14 Beav. 
387, 51 Reprint 335, 16 Beav. 134, 51 
Reprint 728. 

69. Doloret v. Rothschild, 1 EngCh 
590, 57 Reprint 233. 

70. Gibson v. Ingo, 6 Hare 112, 31 
EngCh 112, 67 Reprint 1103. 


511, 


Wie) Lloy dy vel lioarine 167 WV eSin.Jir- 
773, 31 Reprint 1302. 
72. McGowin vy. Remington, 12 


Pa. 56, 51 AmD 584; Lingen v. Simp- 
son, 1 Sim. & St. 600, 1 EngCh 600, 
57 Reprint 236. 

73. “Rawll v. Baker-Vawter Co., 187 
App. Div. 330, 176 NYS 189 [rev 167 
INDY | 93a. 


fa] Rule applied.—To suit for re- 
covery of bonds. Rawll v. Baker- 
Vawter’ Co., 187 App. Div. 330, 176 
NYS 189 [rev 167 NYS 981}. : 


[b] That statute of limitations 
has run does not affect the rule. 
Rawll v. Baker-Vawter Co., 187 App. 
Div. 330, 176 NYS 189 [rev 167 NYS 
931}. 


74. Copyrights generally see Copy- 
right and Literary Property 13 C. J. p 
6. 


ve 


y Patents generally see Patents 48 C. 
Amor dley 


» Relief based on mutuality of rem- 
edy see infra § 275. 


75. U. S.—Goodyear Tire, ete., Co. 
NivMiller, 22 0c...(2d). 253, [rev 145.88 
(2a) 776]; Conway v. White, 9 F. (2d) 
863 [rev 300 Fed. 866]; Conway v. 
White, 282 Fed. 837; Hull v. Pitrat, 45 
Fed. 94; New York Paper-Bag Mach. 
Co. v. Union Paper-Bag Mach. Co., 32 


Fed. 783; Hapgood v. Rosenstock, 23 
Fed. 86, 23 Blatchf. 95; Nesmith v. 
Calvert, £8) Ha Cass Now 10,123 ol) 


Woodb. & M. 34; Newell v. West, 18 
F. Cas. No. 10,150, 13 Blatchf. 114. 


tag poenen v. Dawson (A.) 294 P 


Conn,—Corbin v. 
325. 


D. C.—No-Leak-O Piston Ring Co. v. 
Chandlee, 53 App. 128, 289 Fed. 526. 


Ill.—Greer v. Sellers, 64 Ill. A. 505 
[rev on other grounds 172 Ill. 549, 50 
NE 246, 40 LRA 589]. 


Mass.—Beacon Oil Co. v. Perelis, 
263 Mass. 288, 160 NE 892; Adams v. 
Messenger, 147 Mass. 185, 17 NE 491, 
9 AmSR 679; Binney v. Annan, 107 
Mass. 94, 9 AmR 10. 


Mich.—Detroit -Lubricator Co. v. 
Lavigne, 151 Mich. 650, 115 NW 988. 


Tracy, 34 Conn. 


SPECIFIC PERFORMANCE 


Conversely, 


[$§ 256-257 


The grounds of the jurisdiction are that a patent is 
in its very nature a unique thing which money com- 
pensation would not enable the plaintiff to dupli- 
eate;7S and that damages for breach of the con- 
tract are difficult to estimate.?® 
performance has been decreed as to other agree- 
ments relating to patents, as an agreement to make 
application to obtain a foreign patent and to assign 


Moreover, specifi¢ 


the patent when obtained,*® to assign a right to ob- 


It 


Mo.—Electric Secret Service Co. v. 
Gill-Alexander Electric Mfg. Co., 125 
Mo. 140, 28 SW 486. 


N. Y¥.—Koopman v. Lachman, 203 
App. Div. 354, 196 NYS’ 595. 


Wash.—Olds v. Ray-Dio-Ray Corp., 
294 P 579. 


Eng.—Cogent v. Gibson, 
557, 55 Reprint 485. 


CGan--——Powell-v. Peck, 11 Can. S: Cc. 
494 [aff 8 Ont. A. 498, and rev 26 
Grant (Ch. UOnt) 3221. 


[a] Assignment of patent right to 
one not a bona fide assignee will not 
defeat specific performance of a con- 
tract to assign the rights. Day v. 
Stokes, 97 N. J. Eq. 378, 127 A 331. 


[b] Even though the consideration 
for the agreement to assign has be- 
come worthless, due to laches on the 
part of the patent holder, specific per- 
formance will be decreed. H. H. Mil- 
ler Industries v. Roman, 37 Oh. A. 71, 
174 NE 141. 


[ec]. In Maryland under Code Pub. 
Civs tL kant t6 68) (2384) Lattowine sats 
against remedy at law, specific per- 
formance unless defendant is finan- 
cially responsible or gives bond, a 
contract for the purchase of patent 
rights, under which the buyer agreed 
to execute promissory notes for the 
purchase price, may be specifically en- 


33 Beav. 


forced by the sellers, since, in an ac-|* 


tion at law for breaching the contract, 
the sellers would be deprived of ad- 
vantages as burden of proof, etc., 
which they would have in an action on 
the notes. Teschner v. Falkenwalde, 
135 Md. 114, 108 A 467. ; 


[d] Sale by trustee.—Where a pat- 
ent is held in trust without power to 
sell or encumber and the trustee as- 
quires an undivided interest in the 
patent, his agreement to assign such 
interest will be enforced. McDuffee v. 
Hestonville, ete., Pass. R. Co., 158 Fed. 
827 [rev on other grounds 162 Fed. 
36, 89 CCA 76]. 


[e] Where patent could not be ob- 
tained because of public use for years 
prior to filing the application for pat- 
ent, specific performance of an agree- 
ment to assign the patent will not be 
decreed. Webster Electric Co. v. Po- 
dlesak, 241 Fed. 489. 


Assignment of letters patent gen- 
erally see Patents §§ 366-407. 


76. Telegraphone Corp. v. Canad- 
ian Telegraphone Co., 103 Me. 444, 69 
A 767; Maughan vy. Parkes Sewing 
Meee Co., 69 App. Div. 609, 74 NYS 


77. Blackmer vy. Stone, 51 Ark. 489, 
11 SW 693; Satterthwait v. Marshall, 
4 Del. Ch. 337; Young v. Gilmour, 59 
App. Div. 612, 69 NYS 191. 


tain a patent,®! to assign an interest in a patent 
when obtained,*? to convey future inventions relat- 
ing to the device of the patent or to improvements 
thereon,**® to give an employer property 1 iInven- 
tions and patents thereon,*+ to refrain from man- 


78. Conway v. White, 9 F.. (2d) 
863 [rev 300 Fed. 866]; Conway v- 
White, 292 Fed. 837; Hull v. Pitrat, 45 
Fed. 94; New York Paper-Bag Mach. 
Co. v. Union Paper-Bag Mach. Co., 32 
Fed. 783. 


79, * U.S. Gon way Vas Wibdbe wo me 
(2d) 863 [rev 300 Fed. 866]; Hapgood 
v. Rosenstock, 23 Fed. 86, 23 Blatchf. 
95. 


Conn.—Corbin v. Tracy, 
825. 


D. C.—No-Leak-O Piston Ring Co. 
v. Chandlee, 53 App. 128, 289 Fea. 


52 


Del.—Satterthwait v. 
Del. Ch. 337. 


Me.—Telegraphone Corp. v. Canadi- 
an Telegraphone Co., 103 Me. 444, 69 
A 767. E 


Mass.—Adams v. Messinger, 
Mass. 185, 17 NE 491, 9 AmSR 679. 


Mo.—Electrie Secret Service Co. v. 
Gili-Alexander Electric Mfg. Co., 125 
Mo. 140, 28 SW 486. 


80. Adams v. Messinger, 147 Mass. 
185, 17 NE 491, 9 AmSR 679. 


81. 
C. 382 


82. McRae v. Smart, 120 Tenn. 413, 
114 SW 729. 


83. Conway v. White, 9 F. (2d) 863 
[rev 300 Fed. 866]: Fairchild v. De- 
ment, 164 Fed. 200; Foreman’s Sys- 
tems v. Milk Dealers’ Crate Corp., 13 
Del. Ch. 351, 120 A 358; Reese’s App., 
122 Paz 392) 15-A 807. 


84. Wege v. Safe-Cabinet Co., 249 
Fed. 696, 161 CCA 606; Thompson v. 
Automatic Fire -Protection Co., 211 
Fed. 120, 128 CCA 22. faff 197. Fed. 
750]; Thompson v. Automatie Fire’ 
Protection Co., 155 Fed. 548; Mis- 
sissipi Glass Co. v. Franzen, 143 Fed. 
501, ~74 CCA 135, 6 /AnnCas!, 70%: 
Pressed Steel Car Co. v. Hansen, 128 
Fed. 444 [aff 137 Fed. 403, 71 CCA 207, 
2 URANS,1172 (cert den’ 199 U. Ss. 
608 mem, 26 SCt 749 mem, 50 L. ed. 
331 mem)]; Thibodeau v. Hildreth, 124 
Fed. 892, 60 CCA 78, 63 LRA 480: 
Hulse v. Bonsack Mach. Co., 65 Fed. 
864, 13 CCA 180; Detroit Lubricator 
Co. v. Lavigne, 151 Mich. 650, 115 NW 
988; Valley Iron Works Mfg. Co. v. 
Goodrick, 103 Wis. 436, 78 NW 1096; 
Buller, ete.) Mfs. Co. ve ‘Bartlett! 68 
Wis. 73, 31 NW 747, 60 AmR 838. 


[a] Limited by contract.—An em- 
ployer held not entitled to specific per- 
formance of a contract by an em- 
ployee to assign patents for inven- 
tions made by him as applied to a 
particular patent, patent not being 
within kind agreed to. Triumph Elec- 
tric Co. y. Thullen, 235 Fed. 74, 148 
CCA 568 [aff 228 Fed. 762]. 


34 Conn. 


Marshall, 4 


147 


Runstetler v. Atkinson, 11 D. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 257-262] 


ufacturing and selling infringing articles,®* to re- 
new a license to use a patented article,’* exclusive 
license to sell patented articles,** and as to a license 
to use patented machines in a specified business, *8 
or in manufacturing certain machines.8® But. ari 
agreement by a licensee to account for royalties as 
to the patented articles and to permit inspection of 
his books cannot be specifically enforced,®” since 
damages in an action at law form an adequate rem- 
edy and by reason of statute production of the 
books may be had in an action at law;®1 nor will 
specific performance be granted as to a restrictive 
covenant in a license contract that no apparatus 
would be sold under rights reserved by the licensor 
except on written agreement by the purchaser or 
lessee that it will not be used in commercial field, 
where the apparatus was being sold only in non- 
commercial fields.°? Specific performance of such 
an agreement will, moreover, be refused where the 
patent is void®* or worthless.°* An assignment of 
a patent on broad lines, pending at the time of 
an agreement to assign a patent on narrow lines, 
will not be decreed on the ground of fraud in with- 
holding information as to the first application.®® 
So also agreements to assign copyrights have been 


85. American Box Mach. Co. v. 
Crossman, 57 Fed. 1021 [mod on other 
grounds 61 Fed. 888, 10 CCA 146]. 


S62.) Domestic= Tels; etes- Co. v. 
Metropolitan Tel., etc., Co., 39 N. J. 


99. 


ZAS. MOUs G2); 


SPECIFIC PERFORMANCE 


Competition [38 Cyc 674]. 


U. S.—American Smelting, etc., 
Co. v. Bunker Hill, etc., Min., etc., Co., 
Great 
Transp. Co. v. Scranton Coal, etc., Co., te 
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specifically enforced.9é ae 


[§ 258] (g) Trade-Marks.°7 Specific perform- 

ance may be had of a contract to assign a trade- 
mark.®§ 
_ [§_259] (4) Where Similar Articles Cannot Read-. 
ily Be Obtained Elsewhere—(a) In General. A 
contract for the sale and delivery of articles in- 
dispensable in specie to the party asking. relief, 
unobtainable elsewhere except at considerable ex- 
pense, trouble, or loss which cannot be estimated 
in advanee, will be specifically enforced.®® 


[§ 260] (b) Convenience of Location. The mere 
fact, however, that the articles are more convenient- 
ly loeated for plaintiff’s purposes than are other 
sources of supply does not afford a ground for the 
jurisdiction.! 

[§ 261] (5) Where Damages Cannot Be Ascer- 
tained—(a) In General. Where performance of a 
contract is to extend over a considerable period of 
time, specific performance of such contract ordi- 
narily will not be granted, on the ground that dam- 
ages are difficult to estimate and establish.? 


[§ 262] (b) Delivery in Installments. It has been 


contention that purchaser should 
have merely enjoined it from selling 
to other parties; the only adequate 
remedy being specific performance 
and the needs of consumers requiring 
City Ice Co. v. Easton Merchants’ 


Lakes, etc., 


© 2 

Eq. 160 [aff 40 N. J. Eq. 287]. 239 Fed. 603, 152 CCA 4387. Ice Go.. 267 Pa. 500, 110 A 360. <4) 
87. Ball, etc., Fastener Co. v. Ball Ida.—Bowman vy. Adams, 45 Ida.|} Contract to fabricate elevator in- 
Glove Fastening Co., 58 Fed. 818, 7] 217, 261 P 679; Brady v. Yost, 6 Ida.| closures and doors is enforceable as 
CCA 498. ee Eee? (aaticles ce oie for Loge tae already fabricated, not 
ee ei 7A _ y,| continuation o usiness also con-| being readily procurable in the open 
Ree SSS AG maaan sae veyed). market. Dahlstrom Metallic Door 
318; Macon Knitting Co. v. Leicester| _Md.—Equitable Gaslight Co. v. Bal-| © Vv. Evatt Const. Co., 256 Mass. 404, 

Mills Co., 65 N. J. Eq. 138, 55 A 401. timore Coal-Tar, etc., Co., 63 Md. 285. | 152 NE 715. 
ee Ag é 7 sees A [b] Mere difficulty in obtaining 
89. Indiana Mfg. Co. v. Nichols & ar ge Spore ane ete, Be ose weet other articles is not sufficient. Spoor- 


Shepard Co., 190 Fed. 579. 


90. Brewster v. Tuthill Spring Co., 
34 Fed. 769. 


91. Brewster v. Tuthill Spring Co., 
supra. 
92. Radio Corp. v. De Forest Radio 


Tel., etc., Co., 97 N. J. Eq. 37, 127 A 
678. 


93. Kennedy vy. Hazelton, 128 U.S. 
667, 9 SCt 202, 32 L. ed. 576. 


[a] Thus (1) since letters patent 
taken out fraudulently in the name of 
a person other than the inventor is 
void (see Patents § 271 note 33), (2) 
in such case specific performance of 
an agreement to assign it will not be 
ordered (Kennedy v. Hazelton, 128 U. 
S66iZ Set 202,002) tu ed. 576), (G3) 
partly under the rule that an agree- 
ment to convey property to which the 
party has no title cannot be enforced 
(Kennedy v. Hazelton, supra), (4) and 
partly because the only possible use 
would be to impose upon the public 
by asserting rights under a void pat- 
ent (Kennedy v. Hazelton, supra). 


94. Landon-Sharp Mach. Co. ‘ 
Frankenberg, 190 Ill. A. 518. 


95. American Steel Foundries v. 
Laughlin, 30 F. (2d) 139. 


96. Thombleson v. Black, 1 Jur. 
198. 
97. Specific performance of con- 


tracts for sale of good will see Good 
Will § 22. 

98. Tilley v. De Forest, (N. B.) 9 
EastLR 28. 


Trade-mark generally see Trade- 
Marks, Trade-Names, and Unfair 


404, 152 NE 715; Butterick Pub. Co. 
v. Fisher, 203 Mass. 122, 89 NE 189, 
133 AmSR 283; Gloucester Isinglass, 
ete., Co. v. Russia Cement Co., 154 
Mass. 92, 27 NE 1005, 26 AmSR 214, 
12 LRA 563; Adams v. Messinger, 147 
Mass. 185, 17 NE 491, 9 AmMSR 679. 


N. J.—Curtice Bros. Co. v. Catts, 72 
N. J. Eq. 831, 66 A 935. 


Or.—St. David’s Parish v. Wood, 
24 Or. 396, 34 P 18, 41 AmSR 860. 


Pa.—Strause v. Berger, 220 Pa. 367, 
69 A 818. 


Porto Rico.—Central Altagracia v. 
Javierre, 3 Porto Rico Fed. 256. 


Eng.—Buxton vy. Lister, 3 Atk. 383, 
26 Reprint 1020. 


Ont.—Farwell v. Walbridge, 6 Grant 
Ch. 634; Fuller v. Richmond, 4 Grant 
Ch. 657, 2 Grant Ch. 24; Stevenson v. 
Clarke, 4 Grant Ch. 540; Flint v. Cor- 
by, 4 Grant Ch. 45. 


fa] TDlustrations.—(1) .An agree- 
ment by the holder of a patent to fur- 
nish the patented article will be en- 
forced. Adams v. Messinger, 147 
Mass. 185, 17 NE 491, 9 AmSR 679. 
(2) A contract by defendant to trans- 
port coal in certain vessels for com- 
plainant for a term of years is en- 
forceable, where plaintiff’s profits 
were dependent on water transporta- 
tion and other suitable boats cannot 
be obtained. Great Lakes,  etc., 
Transp. Co. v. Scranton Coal Co., 239 
Fed. 603, 152 CCA 437. (3) Ice pro- 
ducing company’s contract to sell ice 
to only retail ice company in the city 
where there was no other ice available 
was specifically enforceable as against 


Thompson Mach. Co. v. Bennett Film 
Agen) 105 N. J. Eq. 108, 147 A 


1. Lewman v. Ogden, 143 Ala. 351, 
42 S 102, 5 AnnCas 265; Paddock v. 
Davenport, 107 N. C. 710, 12 SE 464; 
Pollard v. Clayton, 1 Kay & J. 462, 69 
Reprint 540. 


2. Glesenkamp v. Radel, 10 
OhS&CP 559, 8 OhNP 276; and see 
cases infra this note. 


[a] Thus (1) a contract to. give 
plaintiff, owner of a grain elevator, 
the handling of all through grain car- 
ried by defendant railroad, and pay a 
specified commission per bushel, was 
not specifically enforced, since plain- 
tiff’'s damages could easily be comput- 
ed by ascertaining the amount of 
grain carried by defendant (Richmond 
v. Dubuque, etc., R. Co., 33 Iowa 422 
[aff 19 Wall. (U. S.) 584, 22 L. ed. 173, 
and error dism 15 Wall. 3, 21 L. ed. 
118]); (2) and a contract to ship a 
certain percentage of defendant’s 
freight over plaintiff’s road presented 
a case where the damages could be 
computed from data easily accessible 
(Lone Star Salt Co. v. Texas Short 
Line R. Co., 99 Tex. 434, 90 SW 863, 
3 LRANS 828). (8) An agreement 
to assign profits in a corporation to 
be formed is specifically enforceable, 
since damages are not ascertainable. 
Tennille v. Howden, 177 Fed. 631,.101 
CCA 257. { 


{b] Sale of stock of goods for a 
lump sum.—Where there is a’ pur- 
chase of a stock of merchandise for 
a lump sum, which was paid, where 
defendant delivered two thirds of the 
goods, but refused to deliver and 
secreted the remainder, thereby mak- 
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said that a contract for the sale of articles to be 
delivered in installments extending over a consid- 
erable time will be specifically enforced,*? on the 
principle that there is no basis on which damages 
can be estimated,‘ but this view has been criticized.° 


[§ 263] (c) Sale of Debt.* 


[§ 264] (d) Annuities.® 


ing the remedy. of replevin impossi- 
ble. 
formance, rejecting any possible rea- 
sgons for its decision other than the 
reasons that the sale was for a lump 
sum and had been partly carried out 
so that the damages could not be es- 
timated. Raymond Syndicate Vv. 
Brown, 124 Fed. 80. 


{[c] Sale of interest in business.— 
For similar reasons, a contract by the 
administrators of plaintiffs’ deceased 
partner in a manufacturing business 
to sell them his interest in the busi- 
ness was specifically enforced, as en- 
abling plaintiffs to continue without 
interruption a business to which they 
had contributed most of the capital. 
Ralston v. Ihmsen, 204 Pa. St. 588, 54 
A 365. 


38. U. S.—Morgan v. Patillo, 297 
Fed. 140 [rev 293 Fed. 141]; Peale v. 
Marian Coal Co., 190 Fed. 376 [mod 
on other grounds 204 Fed. 161, 122 
€CA 3971]. 

N. J.—Furman v. Clark, 11 N. J. Eq. 
306. 


N. Y.—St. Regis Paper Co. v. Santa 
Clara Lumber Co., 173 N. Y. 149, 65 
NE 967. 

Va.—Stuart v. Pennis, 91 Va. 688, 22 
SE 509. 


Eng.—Taylor v. Neville [cit in Bux- 
ton v. Lister, 3 Atk. 383, 384, 26 Re- 
print 1020]. 


4. See cases supra note 3. 


5. Peale v. Marian Coal Co., 190 
Fed. 376, [mod on other grounds 204 
wed, L6i,) 22. CCA 397)5 (Pollard Jv. 
Clayton, 1 Kay & J. 462, 69 Reprint 
540; Fothergill v. Rowland, L. R. 17 
Eq. 132. 


6. Relief based on mutuality of 
remedy see infra § 275. 


7. Gottschalk v. Stein, 69 Md. 51, 
13 A 625; Cutting v. Dana, 25 N. J. Ea. 
265; Adderley v. Dixon, 1 Sim. & St. 
607, 24 Rev. Rep. 254, 1 EngCh 607, 
o7 Revrint 2395 Wright v.° Bell, 5 
Price 325. 


[a] A contract for the purchase of 
a mortgage will not be specifically en- 
forced when it is not shown that the 
claim is doubtful, the debtor irrespon- 
Sible, or the mortgage security insuffi- 
cient, so that plaintiff has not an ade- 
quate remedy at law. Lochman v. 
Meehan, 66 Hun 633, 21 NYS 389 [aff 
142 N. Y. 666, 37 NEY 570]. 


8. Relief based on mutuality of 
remedy see infra § 275. 


9. Pritchard v. Ovey, 1 Jac. & W. 
396, 21 Rev. Rep. 195, 37 Reprint 426; 
Withey v. Cottle, 1 Sim. & St. 174, 1 
EngCh 174, 57 Reprint 70, Turn. & R. 
78, 12 EngCh 78, 37 Reprint 1024; 


Where the amount 
that can be realized against the debtor is conjec- 
tural, because of his insolvency or for other rea- 
sons, a contract to sell or purchase a debt is one 
which may be specifically enforced.’ 

An agreement to sell® 
or pay?® an annuity may be specifically enforced. 


[§ 265] (6) Stocks and Bonds—(a) Stocks and 
Bonds of Private Companies!1—aa. In United States 


The court decreed specific per- } 


SPECIFIC PERFORMANCE 


Kenney v. Wexham, 6 Madd. 355, 56 
Reprint 1126. 


10. Mutual L. Ins. Co. v. Blair, 130 
Fed. 971; Harris v. Parry, 215 Pa. 174, 
64 A 334; Aubin v. Holt, 2 Kay & J. 
66, 69 Reprint 696. 


11. Bill in nature of bill for specif- 
ic performance to compel transfer of 
stock on corporate books see Corpora- 
tions § 1166. 


Specific performance to compel cor- 
poration to issue certificates of stock 
see Corporations § 720. 


12. Frue v. Houghton, 6 Colo. 318; 
Goodwin Gas Stove, ete., Co.’s App., 
117 Pa. 514, 12 A 736, 2 AmMSR 696. 


13. U. S.—Doherty v. Rice, 186 
Fed. 204 [aff 184 Fed. 878, 107 CCA 
202]; Bernier v. Griscom-Spencer Co., 
161 Fed. 438. 


Del.—Francis v. Medill, (Ch.) 141 A 
697. 


N. Y.—Waddle v. Cabana, 220 N. Y. 
18, 114 NE 1054, 


Pa.—Goodwin Gas Stove, ete., Co.’s 
napa 117 Pa. 514, 12 A 736, 2 AmSR 
96. 


Wash.—Gleason v. Earles, 78 Wash. 
ZS be wilss@) gd Dees la | LRANS 785. 


[a] As to deceased purchaser.— 
Specific performance of contract to 
sell stock will not be denied to admin- 
istratrix of the purchaser on the 
ground the contract called for the note 
of her decedent, and because perform- 
ance became impossible by his death, 
the contract not being a personal one. 
Waddle v. Cabana, 220 N. Y. 18, 114 
NE 1054. 


14. U. S.—Ellis v. Treat, 236 Fed. 
120, 149 CCA 330; Bernier v. Griscom- 
Spencer Co., 169 Fed. 889. 


Cal.—Riverside Land Co. v. Jarvis, 
174 Cal. 316, 163 P 54; Bacon v. Gros- 
se) L65b Cal. 481,132 PP 1027" Sireas= 
urer v. Commercial Coal Min. Co., 23 
Cal. 390. 


La.—Blackshear v. Sandifer, 15 La. 
A. 423, 132 S 282. 


Ma.—Baltimore Process Co. v. My- 
Coca Co., 144 Md. 439, 125 A 179. 


Mith.—Habel v. Jeannot, 216 Mich. 
329, 185 NW 848. 


Mo.—Whiting v. Enterprise Land, 
ete., Co., 265 Mo. 374, 177 SW 589. 


Nev.—Turley v. Thomas, 31 Nev. 
181, 101 P 568, 185 AmSR 667. 


N. Y.—Colorado, ete., R. Co. v. Blair, 
163 App. Div. 698, 148 NYS 671 [rev 
81 Misc. 654, 143 NYS 510, rev 214 N. 
Y. 497, 108 NE 840, AnnCas1916D 1177, 
and rearg den 215 N. Y. 697, 109 NE 
1071]; Harle v. Brennig, 131 App. 


—(aa) In General. 
thorities are in conflict as to specifie performance 
of contracts concerning stocks.'? 
bona fide contract for the sale of actual stock will 
be enforced in every case in which specific perform- 
ance would be granted if the contract related to 
any other kind of personal property.t? 
cific performance of a contract concerning stock 
usually will not be decreed unless damages at law 
are clearly incomplete and inadequate;'* but where 
justice demands it, a contract to sell stock will be 
specifically enforced.?® 
of stock possess peculiar and unusual value, specific | 
performance will be granted.1® 
cifie performance of a contract to deliver property 


[§§ 262-265 — 
In the United States the au- 


In general, a 


Henee, spe- 


Further, where the shares 


The rule that spe- 


Div. 742, $416.5 NY Sol SB ucleriae 
Wright, 103 App. Div. 463, 938 NYS 
113 [rev on other grounds 186 N. Y. 
259, 78 NH 1062]. 


Or.—Watkins v. Record Photo- 
graphing Abstract Co., 76 Or, 421, 149 
P 478, 


Pa.—Goodwin Gas Stove, etc., Co.’s 
App., 117 Pa. 514, 12 A 736, 2 AmSR 
696. 

Va.—kKennerly v. Columbia Chemi- 
cal Corp., 137 Va. 240, 119 SH 265: 


[a] Deposit in escrow.—Where 
a contract for the sale of stock pro- 
vided that in consideration of $1 com- 
plainant had sold the stock to defend- 
ants at the price of $75 a share, pay- 
ment to be made in certain install- 
ments, and complainant to deposit the 
stock in some bank on or before a 
specified date, the bank to hold the 
stock and on payment of the price as 
provided surrender one share on the 
payment of each $75, such contract 
did not operate as a sale in presenti, 
but was instead an executory contract 
of sale, and since complainant, having 
deposited the stock in escrow, was no 
longer in a position to tender a de- 
livery of the stock on demanding pay- 
ment of the balance of the price, he 
had no legal adequate remedy for 
defendants’ failure to perform, and 
was therefore entitled to maintain a 
bill for specific performance. David 
Maia oie ane 183 Fed. 812 [aff 184 Fed. 


Inadequacy of legal remedy as 
ground for specific performance gen- 
erally see supra §§ 7-10. 


Inadequacy of legal remedy as af- 
fecting specific performance of con- 
tracts for the sale of personalty gen- 
erally see supra § 247. 


15. Doherty v. Rice, 186 Fed. 204 
Eafi “134 Hed. 3878. 107ICOGA Woon 
Amsler v. Cavitt, (Tex. Civ. A.) 210 
SW 766. 


[a] Trustees.—Where the holder 
who had power of the sale of corpo- 
rate stock, contracted to sell the same 
to a buyer on specified conditions, and 
then subsequently transferred the 
legal title to a third person having no- 
tice of the sale, the fact that the vot- 
ing of the stock was vested in trus- 
tees did not prevent equity from de- 
creeing specific performance of the 
contract! in favor of the buyer, after 
first annulling the transfer of the leg- 
al title to the third person. Doherty 
v. Rice, 186 Fed. 204 [aff 184 Fed. 878, 
107 CCA 202]. 


16. Nielsen v. Rebard, 43 Nev. 274, 
133) PR OSA 


Specific performance generally as to 
articles having peculiar and unusual 
value see supra § 250. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 265-267] 


not in existence at the time the contract was made 
will not be granted? does not apply to a contract 
for the sale of shares of stock to be issued.18 
damages at law would be inadequate, specific per- 
formance of a contract to purchase corporate bonds 


may be decreed.!® 


[§ 266] (bb) Stocks 
Procurableness; 


17. See supra § 39. 


18. Reed, etc., Products Corp. v. 
Rosenthal, 153 Md. 501, 138 A 665. 


{a] Reason for rule.—Were the 
rule otherwise, corporations could not 
market their stock, because a contract 
to purchase unissued stock would not 
be enforceable against the corpora- 
tion. Reed, ete., Products Corp. v. 
Rosenthal, 153 Md. 501, 138 A 665. 


19s, Sunbury, etc, Ri'Coryv, Cooper, 
33 Pa. 278. 


20. U. S.—Ross v. Union Pac. R. 
Co., 20 F. Cas. No. 12,080, Woolw. 26. 


Cal.—Treasurer v. Commercial Coal 
Mins Wo, 238 Cal 390: 


Conn.—Cowles vy. Whitman, 10 
Conn. 121, 25 AmD 60. 
Mass.—Adams v. Messinger, 147 


Mass. 185, 17 NE 491, 9 AmSR 679. 


Mich.—Cole v. Cole Realty Co., 169 
Mich. 347, 135 NW 329. 


N. Y.—Waddle v. Cabana, 220 N. Y. 
18, 114 NE 1054. 


Wis.—Avery v. Ryan, 74 Wis. 591, 
43 NW 317. 


Ole OSS eva) Union Pac. AR. Co) 20 
F. Cas. No. 12,080, Woolw. 26; Leach 
v. Fobes, 11 Gray (Mass.) 506, 71 
AmD 732; Nason v. Barrett, 140 Minn. 
866, 168 NW 581; Avery v. Ryan, 74 
Wis. 591, 43 NW. 317. 


22. Ryan v. McLane, 91° Md. 175, 
46 A 340, 80 AmSR 438, 50 LRA 501; 
Toles v. Duplex Power Co., 202 Mich. 
224, 168 NW 495. 


23. Smurr v. Kamen, 301 Ill. 179, 
1338 NE 715, 22 ALR- 1023 [rev 219 
l].-A. 648]; Cazier v. Mohr, 197 Ill. 
A. 550; Kimmel v. Gray, 196 Ill. A. 
406; Cole v. Cole Realty Co., 169 Mich. 
347, 185 NW 329; Nason v. Barrett, 
140 Minn. 366, 168 NW 581; Deitz v. 
Stephenson, 51 Or. 596, 95 P 803. 


{a] Agreement to rescind contract 
for exchange of corporate stock is 
within the text rule. In re Consoli- 
dated Factors Corp., 46 F. (2d) 561. 


2a ROSS; V.4Uniom Paces RCo. 720 
F. Cas. No. 12,080, Woolw. 26; Ca- 
zier v. Mohr, 197 Ill. A. 550; Kimmel 


v. Gray, 196 Ill. A. 406; Nason vy. Bar- 
rett, 140 Minn. 366, 168 NW 581; Deitz 
v. Stephenson, 51-Or. 596, 95 P 803. 


25. U S.—Hyer v. Richmond 
Mraction Co, 6s VU. S. 471, 18° SCe 
114, 42 L. ed. 547; Altoona Electrical 
Engineering, ete., Co. v. Kittanning, 
ete., St. R. Co., 126 Fed. 559; Krohn 
vy. Williamson, 62 Fed. 869. 


Cal.—Fleishman v. Woods, 135 Cal. 
256, 67 P 276; Krouse v. Woodward, 
110 Cal. 638, 42 P 1084; Treasurer v. 
Commercial Coal Min. Co., 23 Cal. 
390; Tillotson v. Findley, 87 Cal. A. 
654, 262 P 438. 


Colo.—Johnson v. Johnson, 87 Colo. 


207, 286 P 109; Frue v. Houghton, 6 


Colo. 318. 4 

Del.—U. S.. Fire Apparatus Co. v. 
G. W. Baker Mach: Co., 10 Del. Ch. 
421, 95 A 294 [rev on other grounds 11 
Del. Ch. 386, 97 A 613]. 


[58 C. J.—66] 


of Ascertainable 
Absence of Special Circumstance. 
Where the contract concerns stock commonly bought 
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Where 
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and sold in the market,?° the value of which is readi- 
ly ascertainable,” or which is fixed,?2 and the stock 
is readily obtainable,?* and there is no particular 
reason why the remedy should be required,?* specific 
performance will not be decreed. 


[§ 267] (cc) Stocks of Nonascertainable Value; 


Value; 


I1l.—Smurr v. Kamen, 301 Ill. 179, 
133 NE 715, 22 ALR 1023 [rev 219 111. 
A, 648]; Ames v. Witbeck, 179 III. 
458, 53 NE 969; Kimmel v. Gray, 196 
Til. A. 406. 


Iowa.—Schmidt v. 
Iowa 240, 112 NW 801 


Mich.—Richardson y. Lamb, 253 
Mich. 659, 285 NW 817, 818 [cit Cye]; 


Pritchard, 135 


Cole v. Cole Realty Co., 169 Mich. 
347, 135 NW 329. See Toles v.. Du- 
plex Power Car Co., 202 Mich. 224, 


168 NW 495 (recognizing principle). 
Minn.—Selover v. Isle Harbor Land 
Co., 91 Minn. 451, 98 NW 344; Moul- 
ton v. Warren Mfg. Co., 81 Minn. 259, 
83 NW 1082; Northern Trust Co. v. 
Markell, 61 Minn. 271, 68 NW 785. 


Mo.—Whiting v. Enterprise Land, 
ete., Co., 265 Mo. 374, 107 SW 589% 
Wood v. Kansas City Home Tel. Co., 
223 Mo. 537, 123 SW 6; Dennison v. 
Keasby, 200 Mo. 408, 98 SW 546 [aff 
78 SW 1041]; Butler v. Murphy, 106 
Mo. A. 287, 80 SW 3387. 


Nev.—Turley v. Thomas, 31 Nev. 
181, 101 P, 568, 185 AmSR 667. 


N. J.—Safford v. Barber, 74 N. J. 
Eq. 352, 70 A 3871; Macon Knitting 
Co. v. Leicester Mills Co., 65. N, J. Ha. 
138, 55 A 401. 


N. Y.—TopkKen v. Schwartz, 223 
App. Div. 328, 227 NYS 561 [rev 249 
INIDYe) 206, 163, NB 735-66) Ale 17. oil 
Rau v. Seidenberg, 53 Misc. 386, 104 
INOS (ex 


N. C.—Ashe v. Johnson, 
149. 


Pa.—Hichbaum v. Sample, 213 Pa. 
216, 62 A 837; Northern Cent. R. Co. 
v. Walworth, 193 Pa. 207, 44 A 253, 
74 AmSR 683; Goodwin Gas Stove, 
ete., Co.’s App., 117 Pa. 514, 12 A 736, 
2 AmSR. 696; Bartol v. Shaffer, 7 
INonthe Com2 1%, 


Va.—Kennerly v. Columbia Chem- 
ical Corp., 137 Va. 240, 119 SE 265. 


Wash.—Fox v. McKeown, 154 Wash. 
34, 280 P 939; Tri-State Terminal Co. 
v. Washington Wheat Growers’ As- 
soc., 1384 Wash. 519, 236 P 75. 


{a] In Massachusetts (1) a dictum 
in an early case follows the English 
rule (Holmes v. Winchester, 133 Mass. 
140), (2) buf the present rule is that 
of the text (New England Trust Co. 
v. Abbott, 162 Mass. 148, 38 NE 432, 
POAT SWS CHADS 


[b] In Montana under Rev. Codes 
(1921) § 8714, authorizing specific per- 
formance of an obligation when it 
would be extremely difficult to ascer- 
tain the actual damage caused by the 
nonperformance of the act to be done, 
a purchaser of stock without market 
value is entitled to specific perform- 
ance of the agreement. Alley v. 
Peeso, 88 Mont. 1, 290 P 238. 


ie Absence of market value is not 
of itself sufficient to permit specific 
performance. Butler v. Wright, 103 
App. Div. 463, 98 NYS 113 [rev _on 


55) NowC: 


other grounds 186 N. Y. 259, 78 NE 
1002]. : 
[d] Market value.—(1) In view of 


Nonprocurableness; 
the stock has no market value,?° and its value is 
not fixed,?° and cannot be readily ascertained,?* 


Special Circumstance. Where 


the definition of market value as a 
price established bye public sales or 
sales in the way of ordinary business 
(see Market § 17 note 40), (2) where 
the corporation is newly formed and 
the enterprise is an experiment, the 
fact that some stockholders are will- 
ing to sell their stock at a designated 
value does not fix that value as the 
market value (Rau v. Seidenberg, 53 
Misc. 386, 104 NYS 798). 


26. U. S.—Hyer We Richmond 
Mraets Coy 168" Ue S471 LSS Crise 
42 L. ed. 547. 


Cal.—Fleishman y. Woods, 135 Cal. 
2565 6) 2 6 


Colo.—Johnson vy. Johnson, 87 Colo. 
207, 286 P 109; Frue v. Houghton, 6 
Colo. 318. 


Minn.—Moulton v. Warren Mfg. Co., 
81 Minn. 259, 883 NW 1082; Northern 
Trust Co. v. Markell, 61 Minn. 271, 63 
NW 735. 


Mo.—Wood v. Kansas City Home 
Tels Coz, 223° Mo. 537, Las. Siva os 


R. I.—Manton v. Ray, 18 R. I. 672, 
29 A 998, 49 AmSR 811. 


Va.—Kennerly v. Columbia Chem- 
ical Corp., 187 Va. 240, 119 SE 265. 


W. Va.—McCullough y. Clark, 81 
W. Va. 743, 95 SE 787. 


27. ‘U. S.—Mutual Oil Co. v. Hills, 
248 Eed. 257, 160 CCA 335; Blue 
Point Oyster Co. v. Haagenson, 209 
Fed. 278, 282 [cit Cyc] (dictum); 
Newton v. Wooley, 105 Fed. 541; 
Krohn v. Williamson, 62 Fed. 869. 


Cal.—Krouse v. Woodward, 110 Cal. 
638, 42 P 1084. 


et ae v. Houghton, 6 Colo. 


Del.—U. S. Fire Apparatus Co. v. 
G. W. Baker Mach. Co., 10 Del. Ch. 
421, 95 A 294 [rev on other grounds 11 
Del Chiss6 ov eAw oils Is 


Ga.—Rimes v. Rimes, 152 Ga. 721, 
111 SE 34, 22 ALR 1030. 


T1l.—Hills v. McMunn, 232 Ill. 488. 
83 NE 963; Ames v. Witbeck, 179 Ill. 
458, 538 NE 969; Cazier v. Mohr, 197 
itil, pudeees Kimmel v. Gray, 196 Ill. 
A. 406. 


Minn.—Nason v. Barrett, 140 Minn. 
366, 168 NW 581; First Nat. Bank v. 
Corporation Securities Co., 128 Minn. 
341, 150 NW 1084; Moulton v. War- 
ren Mfg. Co., 81 Minn. 259, 83 NW 
1082. See Selover v. Isle Harbor Land 
Co., 91 Minn. 451, 98 NW 344 (stock 
not issued and never sold); Northern 
Trust Co. v. Markell, 61 Minn. 271, 63 
NW 735 (stocks not quoted in com- 
mercial reports nor selling in the 
market). , 


Mo.—Wood v. Kansas City Home 
Mel iCove 223 Mor "537. 11238" SiWenG: 
Baumhoff v. St. Louis, etc., R. Co., 205 
Mo. 248, 104 SW 5, 120 AmSR 745; 
Dennison v. Keasby, 200 Mo. 408, 98 
SW 546 [aff (A.) 78 SW 1041]. 


N. J.—Bronsdon v. Shupe, 98 N. J. 
Eq. 67, 129 A 755 [aff 99 N. J. Ha. 449, 
131 A 921]; Safford v. Barber, 74 N. 
J. Eq. 352, 70 A 371. 
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and the stock cannot be readily 


wise,?* or there is a particular reason why the rem- 


N. Y.—Waddle v. Cabana, 220 N. 
Y. 18, 114 NE 1054; Schwartz v. Mar- 
jolet, Inc., 214 App. Div. 530, 212 NYS 
464; Bateman v. Straus, 86 App. Div. 
540, 88 NYS 785. See Ehrich v. Grant, 
111 App. Div. 196, 97 NYS 600; Clem- 
ents v. Sherwood-Dunn, 108 App. Div. 
S2seIb. NY SeTOGm bath 18% ING Yeeros 
79 NE 11021; (holding that the fact 
that stock is not listed and sold or 
offered for sale is not sufficient to 
warrant specific performance). 

Or.—Deitz v. Stephenson, 51 Or. 596, 
95 P 803. 

Pa.—Sherman y. Herr, 220 Pa. 420, 
69 A 899; HBichbaum v. Sample, 213 
Pa. 216, 62. A 837. 


Ri I-—Manton v; Ray, 18 R. 1. 672, 
29 A 998, 49 AmSR 811. 


Vt.—Comings vy. Powell, 97 Vt. 286, 
122A. 591. 


Va.—Kennerly vy. Columbia Chemi- 
cal Corp., 137 Va. 240, 119 SE 265. 


Wash.—Fox v. McKeown, 154 
Wash. 34, 280 P 939; Tri-State Term- 
inal Co. v. Washington Wheat Grow- 
ers’ Assoc, 134° Wash. 519) 236 P75. 


W. Va.—McCullough v. Clark, 81 
W.. Va. .743,) 95 SE 781s Morgan wv. 
Bartlett, 75 W. Va. 293, 83 SH 1001, 
1008, LRA1915D 300 [cit Cyc]; Hogg 
v. McGuffin, 67 W. Va. 456, 68 SE 41, 
31 LRANS 491. 


See Toles v. Duplex Power Car Co., 
202 Mich. 224, 168 NW 495 (recogniz- 
ing principle). 


{a] “The allegation that the value 
of the stock is uncertain and not easi- 
ly ascertainable brings the case with- 
in the class of exceptional cases 
where there is not an adequate rem- 
edy at law. The true standing of a 
corporation is seldom known outside 
of its own officers. A stranger would, 
in most cases; find it difficult, if not 
impossible, to prove the real value of 
its stock, unless it is one that is rat- 
ed and for sale in the market. He 
has no access to its books; he cannot 
know its assets and liabilities; and, 
although he is willing to take the 
stock for a price, he might be quite 
unable to prove that it was worth 
that or any other price.” Manton v. 
Ray, 18 R. I. 672, 674, 29 A 998, 49 
AmSR 811. 


238. U. S.—Hyer v. Richmond 
MracteiCos, L6E8eUseS. ATI Le SCL td 4. 
42 L.’ed. 547; Mutual Oil Co. v. Hills, 
248 Fed. 257, 160 CCA 335; Moloney 
v. Cressler, 236 Fed. 636, 149 CCA 632; 
Altoona Electrical Engineering, etc., 
Co. v. Kittanning, etc., St. R. Co., 126 
ee 559; Newton vy. Wooley, 105 Fed. 
541. 


Cal.—K rouse vy. Woodward, 110 Cal. 
638, 42 P 1084. 


Bae cass v. Houghton, 6 Colo. 


Ga.—Rimes v. Rimes, 152 Ga. 721, 
111 SH 34, 22 ALR. 1030. 


Il1.—Smurr v. Kamen, 301 Ill. 179, 
133 NE 715, 22 ALR 1023 [rev 219 Ill. 
A. 648]; Hills v. MeMunn, 232 Til. 
488, 83 NE 963; Cazier v. Mohr, 197 
Ill. A. 550; Kimmel v. Gray, 196 Ill. 
A. 406. Compare Barton vy. De Wolf, 
108 Ill. 195 (that stock is seldom for 
sale is no ground for equitable inter- 
position). 


TIowa.—Schmidt v. 
Iowa 240, i12 NW 801. 


Mass.—Goodhue vy. State St. Trust 
Co., 267 Mass. 28, 165 NE 701; Adams 


Pritchard, 135 
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obtained other- 
be granted. 


v. Messinger, 147 Mass. 185, 17 NE 
491, 9 AmSR 679. 


Mich.—Richardson vy. Lamb, 253 
Mich. 659, 235 NW 817, 818 [cit Cyc]; 
Cole v. Cole Realty Co., 169 Mich. 347, 
135 NW 329. See Toles v. Duplex 
Power Car Co., 202 Mich. 224, 168 NW 
495 (recognizing principle). 


Minn.—Nason y. Barrett, 140 Minn. 
366, 168 NW 581. See Northern Trust 
Co. v. Markell, 61 Minn. 271, 63 NW 
735 (stock shares limited). : 


Mo.—Whiting vy. Enterprise Land, 
etc.,,. Co.) 65 Mon B74 MITE Si O89: 
Wood v. Kansas City Home Tel. Co., 
223 Mio, S3nee 238 SW. 


N. J.—Bronsdon vy. Shupe, 98 N. J. 
Eq. 67,129 A 755 [aff 99 N. J. Ha. 449, 
131 A 921]; Safford v. Barber, 74 N. 
J. Eq. 352, 70 A 371. 


N. Y.—Waddle v. Cabana, 220 N. 
Y. 18, 114 NE 1054; Butler:-yv. Wright, 
186 N. Y. 259, 78 NE 1002; Johnson 
Vier BKOOKS; 493 IN. Xs S38 fait 46VNERY. 
Super. 13); Winchester-Simmons Co. 
v. Simmons, 222 App. Div. 639, 227 
NYS 408; Schwartz v. Marjolet, Inc., 
214 App. Div. 530, 212 NYS 464. 


-Or.——_Deitz v. Stephenson, 51 Or. 
596, 95 P 808. 


Pa.—Sherman vy. Herr, 220 Pa. 420, 
64 A 899; Hichbaum y. Sample, 213 
Pa. 216, 62 A 837; Northern Cent. R. 
Co. v. Walworth, 193 Pa. 207, 44 A 253, 
74 AmSR 683; Goodwin Gas Stove, 
etc., Co's App., 117 Pa. 514, 12 A -736, 
2 AmSR 696; Bartol v. Shaffer, 7 
North. Co. 217. 


Vt.—Comings y. Powell, 97 Vt. 286, 
122 A 591. 


Wash.—tTri-State Terminal 
Washington Wheat Growers’ 
134 Wash. 519; 236 P 75. 


W. Va.—McCullough v. Clark, 81 
W. Va. 743, 95° SH (877 Morgan iva 
Bartlett 15° W., Va. 2935.83" SE 100. 
1003, LRA1915D 300 [cit Cyc]; Hogg 
v. McGuffin, 67 W. Va. 456, 68 SHE 41, 
31 LRANS 491. 


Compare Hckstein vy. Downing, 64 
N. H. 248, 9 A 626, 10 AmMSR 404 (that 
stock is seldom for sale is no ground 
for equitable interposition). 


{a] Transfer to non bona fide pur- 
chasers.—Under the text rule, an 
agreement between the owners of a 
corporation that stock, issued to one 
of them as security for loans, should 
be repurchased at an advanced price 
by the corporation and divided be- 
tween the parties to the contract, 
eould be specifically enforced; even 
though the owner to whom the stock 
had been issued transferred some of 
it to relatives, who had knowledge of 
the agreement and were not bona fide 
purchasers for value. Smurr v. Ka- 
men, 301 £11.-179, 133 NE 715, 22 ALR 
1023 [rev 219 Ill. A. 648]. 


ib] Even though the stock is not 
procurable in the market, where its 
value can be ascertained specific per- 
formance will not be granted. Ber- 
en vy. Griscom-Spencer Co., 169 Fed. 


{c] That shares were not specific 
or were unascertained is not a con- 
clusive reason for refusing specific 
performance. Goodhue v. State St. 
Trust -Co., 267 Mass. 28, 165 NE 701. 


COM. 
Assoc., 


22. Del.—Francis v. Medill, (Ch.) 
141 A 697; U. S. Fire Apparatus Co. 
v. G. W. Baker Mach. Co., 10 Del. Ch. 


421, 95 A 294 [rev on other grounds 
11 Del. -Ch. 386; 97) A. 613)]. 


[§ 267 


edy should be granted,?® specific performance may 


Ga.—Rimes v. Rimes, 152 Ga. 721, 
111 {SH 34°22 ARRe103 03 


Ill:—Pierce v. Plumb, 74 Ill. 326; 
Cazier v. Mohr, 197 Ill. A. 550; Kim= 
mel v. Gray, 196 Ill. A. 406. 


Minn.—Nason vy. Barrett, 140 Minn. 
366, 168 NW 581; Moulton v. Warren 
Mfg. Co., $1 Minn. 259, 83 NW 1082. 


N. H.—Eckstein v. Downing, 64 N. 
H. 248, 9 A 626, 10 AMSR 404. 


N. Y.—Harle vy. Brennig, 131 App. 
Divi 742, A1CVON YS bio Batlermiie. 
Wright, 103 App. Div. 463, 93 NYS 
113 [rev on other grounds 186 N. Y. 
259, 78 NE 1002]. 


Or.—Deitz v. Stephenson, 
596, 95 P 803. 


Tenn.—Starliper v. Gray, 136 Tenn, 
562, 190 SW 553. 


Tex.—Amsler v. 
766. 

Vt.—Comings v. Powell, 97 Vt. 286, 
122) Ay 59d. 


Wash.—Gleason y. Earles, 78 Wash. 
491, 189 P 213, 51: LRANS 785. 


W. Va.—McCullough vy. Clark, 81 
W. Va. 743, 95 SE 787; Hubbard v. 
George, 81 W. Va. 538, 94 SE 974; 
Morgan v. Bartlett, 75 W. Va. 293, 83 
SE 101; Lathrop v. Columbia Col- 
lieries Co., 70 W. Va. 58, 73 SE 299; 
Hogg v. McGuffin, 67 W. Va. 456, 68 
SE 41, 31 LRANS 491. 


See Toles v. Duplex Power Car Co., 
202 Mich. 224, 168 NW 495 (recogniz- 
ing principle). 


[a] Rule applied.—(1) Relief may 
be given to one who had subscribed 
for stock in a railroad project, against 
parties who had agreed to take a por- 
tion off his hands; since subscribers 
to such a project “were taking upon 
themselves very heavy burdens, with 
a dim prospect of future advantage.” 
Austin vy. Gillaspie, 54 N. C. 261. (2) 
A contract to buy stock, made only to 
obtain control of a patent which a 
company owns, is specifically enforce- 
able by the buyer (U. S. Fire Appara- 
tus Co. v. G. W. Baker Mach. Co., 10 
Del. Ch. 421, 95 A 294 [rev on other 
grounds 11 Del. Ch.. 386; 97 A 613q)% 
(3) and the fact that defendant ac- 
quired knowledge of the patent 
through inspection allowed by the 
seller before closing the deal was no 
ground for relief in the seller’s suit 
for specific performance (U. S. Fire 
Apparatus Co. v. G. W. Baker Mach. 


51 Or. 


Cavitt, 210 SW 


Co., supra). (4) Peculiar value. 
Graham y. Herlong, 50 Fla. 521, 39 S 
tds) Pierce iv. Plumb iter lisa Ge 


Kennedy v. Thompson, 97 App. Div. 
296, 89 NYS 963; Bateman v. Straus, 
86 App. Div. 540, 83 NYS 785; Bich- 
baum v. Sample, 213 Pa. 216, 62 A 
837; Comings v. Powell, 97 Vt. 286, 
122 A. 591, 593 [cit Cyc]. (5) Bro= 
spective increase in stock. Nason y. 
Barrett, 140 Minn. 366, 168 NW 581. 
(6) Stock desired in specie. Pierce v. 
Plumb, 74 Ill. 326; Eckstein v. Down- 
ing, 64 N. H. 248, 9 A 626, 10 AmSR 
404; Comings v. Powell, 97 Vt. 286, 
122 A 591, 593 [cit Cyc]. (7) And it 
is to be assumed that plaintiff wants 
the stock in specie. Manton vy. Ray, 
18 R. I. 672, 674, 29 A 998, 49 AmSR 
811. (8) That plaintiff advanced 
money for the purchase of the stock. 
Johnson v. Stratton, 109 Ill. A. 481. 
(9) Where, in reliance on the stock, 
plaintiff has moved his home and de- 
sires the stock to protect ‘his inter- 
est. Richardson y. Lamb, 253 Mich. 
659, 235 NW 817. (10) Where a cor- 


poration is promoted and financial as- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 268] (dd) As Giving Control of Corporation. 
Where the contract calls for the transfer of stock, 
so that its chief value is the control and influence 
given in the management of the corporation, this, 
in connection with the uncertain value of the stock, 
1s a sufficient ground for specific performance.?° 
However, in some jurisdictions the relief has been 
denied on grounds of publie policy.?* 


[$ 269] bb. In England and Canada. In England 
and Canada market value*? and market availabil- 
ity** are not the factors determining whether spe- 
cifie performance of contracts for the sale of shares 
in private companies will be decreed. 


[§ 270] (b) Government Securities. It is well 
settled that contracts concerning government securi- 
ties will not be enforced specifically,?* since they 
are procurable in the market,** and have a compar- 
atively staple value.*® 


[§ 271] (7) Contracts Relating to Judgments. 
An agreement to accept chattels in satisfaction of 
-a judgment at an agreed valuation, and credit them 
on the judgment will be specifically enforced.*7 
So an agreement to apply on a judgment debt un- 


sistance secured in return for an 
agreement to transfer stock in the 
corporation, such agreement will be 
enforced. Butler v. Murphy, 106 Mo. 
A.\ 287, 80 ‘SW 337. (11) Where the 
eontract was made to end a conflict 
between the stockholders which was 
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Co., 203 Pa. 579, 58 A 495. 
W. Va.—Bumegardner v. Leavitt, 35 

Vic Mains SERIE SES SDs GIPAD IRON, Arias 
See Francis v. Medill, 


141 A 697 (recognizing rule but hold- 
ing it inapplicable); 
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certain and unascertained items of set-off will be 
specifically enforced.?® 


[§ 272] (8) Miscellaneous Contracts Where Legal 
Remedy Is Inadequate. Numerous contracts, not 
readily admitting of classification, have been specif- 
ically enforeed on the ground that there is no ade- 
quate remedy at law. Thus specific performance 
may be had of a contract giving the right of pre- 
emption of a share in a partnership;®® an agree- 
ment to deliver up and cancel certain promissory 
notes made by plaintiff, although they were overdue 
and incapable of transfer to his prejudice;*® a con- 
tract for the settlement of pending suits between 
the parties;4* an agreement to indorse part pay- 
ments made by plaintiff on a promissory note not 
yet due;*? an agreement to assign a share of profits 
of a corporation to be formed,** a contract for sup- 
ples to keep a mill running;*4 the contract of a 
city to convert its coupon bonds into registered bonds 
at the option of the holder;*® a ereditor’s agreement 
to compromise actions against an estate on payment 
of a sum of money, such agreement not being a legal 
defense to such actions;*® a contract between an 
executor and the legatees for a division of the 


ete., R. Co., 191 Pa. 298, 304, 438 A 212. 


32. Colt v. Netervill, 2 P. Wms. 
304, 24 Reprint 741; Gardener v. Pul- 
len, 2 Vern. Ch. 394, 23 Reprint 853; 
Nesbitt v. McCartney, (Alta.) 63 Dom 
BR. 93; .iDavid.. vo Dow,,.9) vAltar ale 
499; MeGregor: v. Curry, 31 Ont. iL. 


@Dels_ Che) 


Toles v. Duplex 


threatening to put the corporation in- 
to receivership. Starliper v. Gray, 
136. Tenn. 562, 190 SW 553. (12) 
Where the stock in question has no 
present market or other tangible val- 
ue, and is only salable by one man 
having special skill in inducing per- 
sons of means to buy stock for pure 
speculation in order to have value. 
Kimmel v. Gray, 196 Ill. A. 406. 


[b] Abandonment of right to re- 
lief.— Where contracts for the pur- 
chase of stock were not completely 
executed within the time limit, the 
fact that other sellers have sold at 
less than the contract price does not 
affect the right of plaintiff to specific 
performance by the purchasers. 
Starliper v. Gray, 136 Tenn. 562, 190 
SW 553. 


[ec] Mining stock.—Stocks of min- 
ing corporations are aS a elass a fit 
subject-matter for specific perform- 
ance, owing to their great fluctua- 
tions in value, the difficulty of sub- 
stantiating that value by competent 
evidence, and stocks often have a 
peculiar value. Gilfallan_v. Gilfal- 
lan, 168 Cal. 23, 141 P 623, AnnCas 
1915D 784; Wait:v. Kern River Min., 
ete., Co., 157 Cal. 16, 106 P 98; Treas- 
urer v. Commercial Coal Min. Co., 23 
390; Frue v. Houghton, 6 Colo. 
318: Rau v. Seidenberg, 53 Misc. 386, 
104 NYS 798. See Johnson v. Brooks, 
93 N. Y. 337 [aff 46 N. Y. Super. 13] 
(specific performance as to mining 
stock decreed). 

[d] Where ep he of Abie is wee 

employees and plaintiff is such a 
litre toed he is not thereby entitled 
to specific performance. Barton v. 
De Wolf, 108 Ill. 195. 

30. Cal.—Sherwood vy. Wallin, 1 
Cal: A. 532, 82 P_566. 

Minn.—Nason y. Barrett, 140 Minn. 
366, 168 NW 581. 


Mo.—Whiting v. Enterprise Land, 
etes Co., 265—-Mo.- 374, 117. Sw 589; 
O’Neill v. Webb, 78 Mo. A. 1. 


Pa.—Rumsey v. New York, etc., R. 


Power Car Co., 202 Mich. 224, 168 NW 
495 (recognizing principle). 


[a] Thus: (1) Where delivery of 
stock is refused because of a desire 
to obtain control of the corporation, 
specific performance will be decreed. 
Schmidt v. Pritchard, 135 Iowa 240, 
112 NW 801. (2) Where the contract 
sought to be enforced shows an in- 
tention that plaintiff have the stock 
in order to have a controlling inter- 
est, specific performance is proper. 
Johnson v. Johnson, 87 Colo. 207, 286 
EOD 


31. Rimes vy. Rimes, 152 Ga. 721, 
111, SH 34, 22 AUR. 1030 ARyan -v. 
McLane, 91 Md. 175, 46 A 340, 80 Am 
SR 438, 50 LRA 501; Foll’s App., 91 
Pa. 434, 36 AmR 671. 


[a] Criticism obiter dictum.—(1) 
“Moreover, there were but 15 shares 
involved in that controversy [Foll’s 
App., Supra], and there were several 
hundred more shares in the hands of 
other persons, which were more sus- 
ceptible of purchase. ... The 
sufficiency of that reason [public pol- 
icy] for the decision of Foll’s Appeal 
may well be questioned. To the writ- 
er, it is not at all sufficient; but the 
other reason, that there was other 
stock open to purchase, was of con- 
trolling force.’ ~Northern Cent. R. 
€o. v. Walworth, 193 Pa. 207, 44 A 
263, 255, 74 AMSR 683. 7.(2)4 “But it 
was not intended to hold [in Foll’s 
Appeal, 91 Pa. St. 484, 437, 36 AmRep 
671] that there was no certainty as 
to price, except when established by 
a stock board or auctioneer’s sale. 
The value of a corporation’s stock 
not listed or otherwise offered at pub- 
lic saie depends upon the value of 
the franchise, improvements, and 
earning power, present and future, of 
the corporate property. There is no 
inadequacy of remedy at law because 
of mere conflict of testimony as to 
value; in all such cases, proximate 
truth or fact is deducible from evi- 
dence. Not so with the value of a 
picture, heir-loom, ancient manu- 
script or the like.” Rigg v. Reading, 


261, 6 OntWN 202. 


33. Duncuft vy. Albrecht, 12 Sim. 
189, 35 EngCh 162, 59 Reprint 1104. 
But see In re Schwabacher, 98 L. T. 
Rep. N. S. 127 (where shares are- 
available on the market, specific per- 
formance should not be decreed). 


34. Rollins Inv. Co. v. George, 48 
Fed. 776; Ross v. Union Pac. R. Co., 
20 F. Cas. No. 12,080, 4 Woolw. 26; 
Mossman v. Schulter, 5 Oh. Dee. (Re- 
print) 404, 5 AmLRec 425; Cappur v. 
Harris, Bumb. 135; Cud v. Rutter, 1 
IP) Wimiss 5/00, oe Vin eA brads Samples 
24 Reprint 521. 

[a] Delivery of certificates which 
give the legal title to the stock will 
be decreed. Doloret v. Rothschild, 1 
Sim. & St. 590, 24 Rev. Rep. 243, 1 
EngCh 590, 57 Reprint 233. 


35. See cases supra note 34. 
36.: See cases supra note 34. 
37. Apperson v. Gogin, 3 Ill. A: 48; 


Chicora Fertilizer Co. v. Dunan, 91 
Md, 144, 46 A 347, 50 LRA 401. 


38. Kennedy v. Davisson, 
Va. 433, 33 SE 291. 


46 W. 


39. Homfray v. Fothergill, L. R. 1 
Eq. 567. 

40. Tuttle v. Moore, 16 Minn. 123. 

To deliver documents, including 
notes see supra § 256. 

41. Burton v. Landon, 66 Vt. 361, 
29 A 374. 


#2. Kopplin v. Kopplin, 8 Tex. Civ. 
A. 625, 28 SW 220. 

43, Tennille v. Howden, 177 Fed. 
Gad) COCA S25 he 

44. Central Altagracia v. Javierre, 
3 Porto Rico Fed. 256. 

45. Benwell v. Newark, 55 N. J. Eq. 
260, 36 A 668. 

As to government bonds see supra 
§ 270. 

46. Cook v. Richardson, 178 Mass. 
125, 59 NE 675. 
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[58 C.J.] 
and Personalty.52 Where part of an entire contract 
relates to personal property, and the rest to a sub- 
ject-matter, such as land, over which the jurisdic- 
tion is ordinarily exercised, specific performance 


estate, the giving of receipts, and the discharge of 
the executor;*7? a contract to discontinue use of the 
name of a corporation and to wind up the corporate 
affairs;*® and an agreement to furnish a certain 


quantity of water necessary for irrigation purpos- 
es, regardless of the question whether the contract 
Citizens of a city may 
sue to compel a telephone company to exercise its 
franchise by operating its plant; the franchise being 
granted by the city for the citizens’ benefit and in 
consideration of the service to be furnished them, 
and the remedy at law in behalf of the citizens for 
the company’s breach of contract being inadequate.°° 


[§ 273] (9) Where Defendant Occupies Fiduciary 
If the person holding the chattel occu- 
pies a fiduciary relation toward plaintiff, as agent, 
trustee, or the like, with reference to the chattel, 
specific performance or delivery will be enforced.*? 


concerned land or not.*® 


Relation. 


edy. 


debts.°? 


[§ 274] (140) Where Contract Relates to Realty 


47. Norwood v. Tyson, 
269, 36. 80. 

48. Schmidt v. J. F. Schmidt Bros. 
@ow 272) 19340, INE 025) frevalo2 


EULA. A977]. 

49. Colorado: Tuand,, vete:, ) Cos v. 
Adams, 5 Colo. A. 190,37 Bi 395 Bay 
City, irr: Co.) v. Sweeney, Chex, ‘Civ, 


A.) 81 SW 545. 
Easements see supra § 242. 


Parol easements and licenses see 
supra § 181. 

50. Cumberland Tel., etc., 
Hickman, 129 Ky. 220, 111 SW 
Son eyo Os 

Franchise of telegraph and tele- 
phone companies see Telegraphs and 
Telephones [37 Cye 1613]. 


51. U. S.—Krohn v. Williamson, 
62 Fed. 869. 


Colo.—Henderson y. Johns, 13 Colo. 
280, 22 P 461. 


Ida.—Bowman v. Adams, 
PAWS PAE TESA SE 


N. Y.—Johnson v. Brooks, 93 
Nouoo Gelatin 46) Na Ss OUD erwelloil. 


Or.—Livesley v. Heise, 45 Or. 148, 
76 P 952; Livesley v. Johnston, 45 
Or. 30, 76 P 946, 106 AmSR 647, 65 
LRA 783. 


Pa.—-McGowin v. Remington, 12 Pa. 
56, 51 AmD 584. 


Eng.—Pooley v. Budd, 14 Beav. 34, 
51 Reprint 200; Wood v. Roweliffe, 3 
Hare 304, 25 EngCh 304, 67 Reprint 
397 [aff 2 Phil. 382, 22 EngCh 382, 41 
Reprint 990]; Nutbrown v. Thorn- 
ton, 10 Ves. Jr. 159, 32 Reprint 805; 


Conve 
Byllalls 


45 Ida. 


N. 


Helisive, Head, 3 “Ves. Jr) (710, 130) wRe= 
print 899. 
fa] An agreement by a fiduciary 


to account may be specifically en- 
forced. Ball, ete, Fastener Co. v. 
Ball Glove Fastening Co., 58 Fed. 818, 
7 CCA 498. 


52. Specific performance of con- 
tracts for exchange of realty and per- 
sonalty see supra § 245. 


53. U. S.—Merten v. Fertig, 281 
Fed. 908, 913 [cit Cyc]; Brown v. 
Smith, 109 Fed. 26; Perin v. Megib- 
ben, 53 Fed. 86, 3 CCA 443 [rev 49 
Fed. 183). 


Cal.—Fleishman v. Woods, 135 Cal. 
256, 67 P 276; Duff v. Fisher, 15 Cal. 


For later cases, developments and changes in the law see Annotations, same title and section number 


+ Corporate realty and stock. 


138, Alaa t 845: 


Tll.—Kuhn vy. Sohns, 324 Ill. 48, 154 
NE’ 401; Dunham v. Slaughter, 268 
en 109 NE 673 [rev 190 Ill. A. 
497]. 


Mass.—Hamilton v. Coster, 249 
Mass. 391, 144 ‘NH 226; Leach v. 
Fobes, 11 Gray 506, 71 AmD 732. 


Mich.—Ottawa County v. Zwager- 
man, 229 Mich. 501, 201 NW 463. 


Okl.—Flechs y. Richie, 91 Okl. 95, 
216 P 644. 


Pa.—Canton v. Wellershouse, 77 Pa. 
Super. 331. See Seger y. Walschmidt, 
19 Pa. Dist. 41 (refusing specific per- 
formance on ground personalty was 
not merely incidental). 


Tex.—Milliken Vv. Townsend, 
(Commn. A.) 16 SW (2d) 259, 260 [aff 
(Civ. A.) 294 SW 938] [cit Cyc]. 
Vt.—Fowler vy. Sands, 73 Vt. 236, 

A 1067. 

Va.—Clarke v. Curtis, 11 Leigh (38 
Va.) 559, 37 AmD 625. 


Wash.—Young vy. Porter, 27 Wash. 
551, 68 P 362. 


Wis.—Kipp v. Laun, 146 Wis. 591, 
131 NW 418. 


Money recovered by way of com- 
plete relief see infra § 298. 


50 


[a] Rule applied to contract con- 
cerning: (1) Farm with stock, imple- 
ments, and supplies. Brown _ y. 


Smith, 109 Fed. 26; Clarke v. Cur- 
tis, 11 Leigh (88 Va.) 559, 37 AmD 


625. (2) Building, realty, and fur- 
nishings. Merten vy. FEertig, 281 | 
Fed. 908; Hamilton v. Coster, 249 
Mass. 391, 144 NE 226; Milliken v. 
Townsend, (Tex. Commn. A.) 16 SW 


(2a) 259 [aff (Civ. A.) 294 SW 938]; 
Fowler v. Sands, 73 Vt. 236, 50 A 
1067. (3) Realty and shares of 
stock. Fleishman v. Woods, 135 Cal. 
256, 67 P 276; Leach v. Fobes, 11 
Gray (Mass.) 506, 71 AmD 732. (4) 
) Perin v. 
Megibben, 53 Fed. 86, 3 CCA 443 [rev 
49 Fed. 183]. (5) Mill, millsite, and 
tug. Duff v. Fisher, 15 Cal. 375. (6) 
Realty with pottery plant. Young vy. 
Porter, 27 Wash. 551-568 © 362.9 (7) 
Realty and store goods. Seger v. 
Walschmidt, 19 Pa. Dist. 41. 


54. Templeton v. Warner, 89 
Wash. 584, 154 P 1081, 157 P 458. 


{a] Statutory requirements that 


may be had of the contract as a whole, including 
the clause relating to personal property.’ 


[§ 275] (11) Relief Based On Mutuality of Rem- 
Although there is contrary authority,°’* spe- 
cifie performance of contracts for the sale of chat- 
tels and things in action has been founded on the 
principle that where the purchaser might obtain the 
remedy, the seller is likewise entitled to it.°° Thus, 
the relief has been granted on such ground in the 
cases of sales of stocks,®* patents,®? annuities,®* and 


[§ 276] 3. Arbitration or Valuation®’—a. Gener- 
al Rule. An agreement to submit a matter to arbi- 


remedy at law be inadequate prevent 
recognition ‘of doctrine of mutuality 
of remedy. W. Baker Mach. Co. 
Vv. U. S. Hire Apparatus Co:,) iL bel 
Ch. 386, 97 A 613 [rev on other 
grounds 10 Del. Ch. 421, 95 A 294]; 
Hekstein v. Downing, 64 N. H. 248, 9 
A 626, 10 AmSR 404. 


55. (Cole iv. Cole Realty jConenoo 
Mich. 347, 135 NW 329 [cit Cye]; 
Young vy. Collier, 31 N. J. Hq. 444. 


56. U. S.—Blue Point Oyster Co. 
v. Haagenson, 209 Fed. 278, 282 [cit 
Cyc] (dictum). 


Mich.—Cole vy. Cole Realty Co., 169 
Mich. 347, 135 NW 329. 


yen C.—Austin vy. Gillaspie, 54 N. C. 


W-: Va.—Hissam v. Parish, 41 W. 
Va. 686, 24 SE 600, 56 AmSR 892; 
Bumgardner vy. Leavitt, 35 W. Va. 
194, 13 SE 67, 12 LRA 776. 


Eng.—Cheale v. Kenward, 3 De G. 
& J. 27, 60 EngCh 21, 44 Reprint 1179. 


Bees Noyes v. Marsh, 123 Mass. 


Specific performance generally as 
te contracts for sale of stocks see 
Supra §§ 265-270. 


57. Cogent v. Gibson, 33 Beav. 557, 
55 Reprint 485. Contra Anderson v. 
Olsen, 188 Tll. 502, 59 NE 239 [aff 90 
Tl. A. 189]. 


Specific performance generally as 
to contracts relating to patents see 
supra § 257. 


58. Withy v. Cottle, 1 Sim. & St. 
iia ly okmgCh) 1745 5 Reprimtin io. 
Turn é& R78, Tahini @hinis.) supes 
print 1024; Kenney v. Wexham, 6 
Madd. 355, 56 Reprint 1126. 


59. Adderley v. Dixon, 1 Sim. 
& St. 607, 24 Rev. Rep. 254, 1 EngCh 
607, 57 Reprint 239. 


60. Cross references: 


Enforcement of stipulations for ap- 
praisal or arbitration as to renewal 
ope? see Landlord and Tenant § 

oo. 


Specific performance of arbitration 
clauses in charter parties see Ship- 
ping §§ 220, 221. 

Specific performance of contracts for 
paar chet ae to ascertain amount of 
ren o be paid see Landlord and 
Tenant § 1196. : 


8§ 276-277] 


tration®* or valuation,®? or an agreement, an es- 
sential part of which is that a matter shall be sub- 
mitted to arbitration®* or valuation,®‘ ordinarily 
will not be specifically enforced. So the court can- 
not compel the appointment of arbitrators.% 


61. U. S.—Wichita Water Co. v. 
Wichita, 280 Fed. 770 [rev 271 Fed. 
973]; Castle Creek Water Co. v. 
Aspen, 146 Fed. 8, 76 CCA 516, 8 Ann 
Cas 660; Tobey v. Bristol County, 23 


We Cas. = Nonwt4,065, 13. Story = S00: 
Tscheider v. Biddle, 24 F. Cas. No. 
14,210, 4 Dill. 58. 


Ala.—Caldwell v. Caldwell, 157 Ala. 
119, 47 S 268. 


Ark.—Nakdimen v. Atkinson Impr. 
Co., 149 Ark. 448, 233 SW 694. 


Conn.—Meeker v. Meeker, 16 Conn. 
O° 


Mass.~~-Dooley v. Resnik, 256 Mass. 
205, 152 NE 231; Noyes v. Marsh, 123 
Mass. 286. 

Mo.—Biddle v. Ramsey, 52 Mo. 153; 
2 arn v. Zeppenfeld, 3 Mo. A. 

Ys 


N. Y.—Greason v. Keteltas, 17 N. 
Y. 491; Dunnell v. Keteltas, 16 Abb 
Pr 205. 


Oh.—Lowe v. Brown, 22 Oh. St. 463; 
Conner v. Drake, 1 Oh. St. 166; Shafer 
v. Metro-Goldwyn-Mayer Distributing 
Corp., 36 Oh. A. 31, 172 NE 689. i 


R. I.—Grosvenor 
21, 37 A 304. 

Wis.—Schneider 
488, 101 NW 682; 
22 Wis. 476. 


Eng.—Gourlay v. Somerset, 19 Ves. 
Jr. 431, 34 Reprint 576; Agar v. Mack- 
lew, 2 Sim. & St. 418, 1 EngCh 418, 57 
Reprint 405. 


[a] Reason for rule.—(1) To do 
so would bring such courts in con- 
flict with that policy of the common 
law which permits parties in all cases 
to revoke a submission to arbitration 
already made. Greason v. Keteltas, 
eT NEY. 49125 (2). ¢ It is against. the 
policy of courts of equity to make 
decrees which they cannot enforce 
(Tobey v. Bristol County, 23 F. Cas. 
No. 14,065, 3 Story 800 [per Story, J. HS 
Greason v. Keteltas, supra); «3 
and if an arbitrator be named in tee 
decree, it would violate the policy of 
the law as to the right of revocation, 
and if not named, the decree could pe 
evaded by choosing an arbitrator who 
would refuse to act (Greason v. Ketel- 
tas, supra). (4) Moreover, a party 
should not be compelled to submit the 
decision of his rights to a tribunal 
which confessedly, does not possess 
full, adequate, and comglete means, 
within itself, to investigate the merits 
of the case, and to administer jus- 
tice. Tobey v. Bristol County, supra. 
(5) The refusal is not based on the 
ground that arbitrations are to be 
discouraged as against public policy 
(Tobey v. Bristol County, supra), 
(6) since awards of arbitrators will 
be enforced (Tobey v. Bristol Coun- 
ty, supra). 


[b] Eifect.—Trial court's order re- 
quiring defendant to observe arbitra- 
tion agreement making award en- 
forceable in any court denied defend- 
ant’s defense under arbitration con- 
tract save contract’s validity. Shafer 
v. Metro-Goldwyn-Mayer Distributing 
Corporation, 36 Oh. A. 31, 172 NE 689. 


62. U. S.—Gunton v. Carroll, 101 
U. S. 426, 25 L. ed. 985; Wichita Wa- 
Herm OO. Vv, City, OF Wichita, 280 Fed. 
770 [rev 271 Fed. 973]; Castle Creek 
Water Co. v. Aspen, 146 Fed. 8, 76 
CCA 516, 8 AnnCas 660. 

Conn.—Meeker vy. Meeker, 16 Conn. 
403. 


Ve Ent 2.0). 0. 


v. Reed, 123 Wis. 
Hopkins v. Gilman, 
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Fur- 
pet ae Mn v. Marsh, 123 Mass. 
Burkleo, 58 Mo. 


Mo.—Hug v. Van 
202. 


N. Y.—Dunnell v. Keteltas, 16 Abb 


Pr 205 

63. Wichita Water Co. v. Wichita, 
280 Eed. 770 [rev 271, Fed. 973: 
South Wales R. Co. v. Wythes, 5 De 
G. M. & G. 880, 54 EngCh 690, 43 
Reprint 1112. 

64. U. S.—Wichita Water Co. v. 
eg 280 Fed. 770 [rev 271 Fed. 
(oj. 


_Ala.—Andalusia vy. Alabama 
ties Co., 222 Ala. 689, 133 S 899. 


Md.——Griffith v. pacts County 
Bank, 6 Gill & J. 424 


Mass.—-Dooley v. Resnie 256 Ma 
205, 152 NE 231. 


Utili- 


Mo—St. bois’ va St. lows! Gas= 
light Co., 70 Mo. 69 [rev 5 Mo. 
484]. 

N. J.—Woodruff v. Woodruff, 44 N. 
J. Eq. 349, 16 A 4, 1 LRA 380. 

Vt.—Burton v. Landon, 66 Vt. 361, 
29 A 374, 

Va.—Baker v. Glass, 6 Munf. (20 
Va.) 212; Smallwood v. Mercer, 1 


Wash. (1 Va.) 290. 


Eng.—Darbey v. Whitaker, 4 Drew. 
134, 62 Reprint 52; Vickers v. Vickers, 
iD, ne, 2 Eq. 529; Richardson v. Smith, 
1 Dey lees ay (Clay, 648; Gervais v. Edawards, 
2 Dr. & War. 80; Gourlay v. Somer- 
set, 19 Ves. Jr. 431, 34 Reprint 576; 
Milnes v. Gery, 14 Ves. Jr. 400, 33 Re- 
print 574. 


[a] Clause essential.—As regards 
the right to specific performance, 
arbitration under a provision in an 
option, embodied in a franchise ordi- 
nance, giving a city an option to pur- 
chase waterworks and a power plant, 
was essential. Andalusia v. Alabama 
Utilities Co., 222 Ala. 689, 133 S 899. 


[b] Refusal to allow valuer to pro- 
ceed.—The rule has been applied, al- 
though with great reluctance, in the 
case where, after valuers are appoint- 
ed, defendant refuses to allow his 
valuer to proceed. Vickers v. Vick- 
ers, U. Rz4 Ma. 529, 535, 36 L. J. Ch. 
946 (per Wood, V. C.). 


[c] Well considered 
Louis v. St. Louis Gaslight Co., 
Mo. 69. 


{d] Leading case.—Milnes v. Gery, 
145 Ves Jr; 400 33 Reprint 574. 
Tscheider v. Biddle, 24 F. Cas. No. 
14,210, 4 Dill. 58; Andalusia v. Ala- 
bama ‘Utilities Co. 22:2, Ala, 689, 133 
S 899; Howison v. Bartlett, 147 Ala. 
408, 40 S 757, 759; Coles yv. Peck, 96 
Ind. 300) OOo 49 AmR 161 St. Louis 
v. St. Louis ’Gaslig HiteCovucd 0 lo. 69% 
106 (all so saying). 


65. U. S.—Tobey v. Bristol Coun- 
ty, 23 F. Cas. No. 14,065, 3 Story 800. 


Mfg. 


case.—St. 
70 


Iowa.—Kennedy v. Monarch 
Co., 123 Iowa 344, 98 NW 796. 


La.—Myevre v. Liberty 
Co., 156 La..496, 100 S 694: Saint v. 
Martel, UOTE lWet. MBs, 13583 S 432; Gauche 
Vv. Meiropolitan Bldg. Co., 125 La. 530, 
51S 578. 


Mo.—Frerrell v. Ferrell, 253 Mo. 167, 
161 SW 719; King v. Howard, 27 Mo. 
21; Strohmaier v. Zeppenfeld, 3 Mo. 


Realty, etc., 


A. 429. 
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ther, the court will not itself fix the price or value®® 
or substitute other valuers.®7 

[§ 277] b. Stipulation Subordinate or Unessential. 
Where the agreement to submit to arbitration®* or 
valuation®® is a subordinate or unessential part of 


(ees J.—Copper v. Wells, 1 N. J. Eq. 


N. Y.—Dunnell v. Keteltas, 16 Abb 
PnvZ0bs 


Pa.—Graham y. Murray, 
298. 


iKing.—Gourlay v. Somerset, 19 Ves. 
Jr. 431, 34 Reprint 576. 


66. Md.—Griftith Vv. Frederick 
County Bank, 6 Gill & J. 424. 


Mo.—Biddle v. Ramsey, 52 Mo. 153. 


N. Y.—Dunnell y. Keteltas, 16 Abb 
lee PAD, 

N. C.—Norfleet v. 
189, 


20 Pa. Dist. 


Southall 7Nwve 


20 Pa. 


a v. Murray, 
Dist. 298. 


R. I.—Bristol v. Bristol, etc., Water 
* | Works, 19 R. 1. 413, 34 A 359, 32 LRA 
0. 


67. Mad. wes Shae v. Wallings- 
ford, 6 Harr. & J. 485. 


ie C.—Norfleet v. Southall, 7 N. C. 


Pa.—Graham vy. 
DISTROS: 


R. I.—Bristol v. Bristol, ete., Water 


MUTT AYs cme rete 


, Works, 19 R. I. 413, 34 A 359, 32 LRA 


740. 
Tenn.—Pillow v. Pillow, 3 Humphr. 


4 


Hng.—Agar v. Macklew, 2 Sim. & 
St. 418, 1 EngCh 418, 57 Reprint 405; 
Milnes v. Gery, 14 ‘Ves. Jr. 400, 33 
Reprint 574. 


[a] Reason for rule-——To do so 
would be to make a new contract for 
the parties. Wallingsford v. Wal- 
lingsford, 6 Harr. & J. (Md.) 485; 
Norfleet v. Southall, 7 N. C. 189; Gra- 
ham v. Murray, 20 Pa. Dist. 298; Pil- 
low v. Pillow, 3 Humphr. (Tenn.) 
644; Agar v. Macklew, 2 Sim. & St. 
418, 1 EngCh 418, 57 Reprint 405; 
Milnes v. Gery, 14 Ves. Jr. 400, 33 
Reprint 574. 


68. Union Pac. R. Co. v. Chicago, 
ete; R. Co.; 163 0Ws Ss. 564, 16 (SC rsiaiese 
41 L. ed. 265 [aff 51 Fed. 309, 2 CCA 
174]; Howison v. Bartlett, 147 Ala. 
408, 40 S 757; Howison v. Bartlett, 
141 Ala.b93, + die S.0903+ St. Louis ve 
St. Louis Gaslight Co., 70 Mo. 69, 103. 
[quot Fry Spec. Perf. § 217]. 


[a] Thus, where a railroad track- 
age contract contains a clause for 
arbitration of differences as to opera- 
tion of trains and such clause is not 
essential to the contract, the track- 
age contract will be enforced. Union 
Paw Re (CONV Chicano. .CtChm in Con 
163 U. S. 564,/16 SCt 1173, 41 L. ed. 
265 [aff 51 Fed. 309, 2 CCA 174]. 


Specific performance of contract to 
arbitrate to ascertain amount of rent 
where provision is -subsidiary see 
Landlord and Tenant § 1196. 


69. U. S.—Castle Creek Water Co. 
v. Aspen, 146 Fed. 8, 76 CCA 516,:8 
AnnCas 660. 


Ala.—Anniston v. Alabama Water 
Co., 207 Ala. 497, 98 S 409; Howison 
v. Bartlett, 147 Ala. 408, 40 S 757; 
Howison vy. Bartlett, 141 Ala. 593, 37 


S 590. 


Mo.—St. Louis v. St. Louis Gas- 
light Co., 70 Mo. 69, 103 [quot Fry 
Spec. Perf. 


§ ae 


Strohmaier -yv. 
Zeppenfeld, 3 Mo. 29. 
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the contract, it may be disregarded and the rest of 
the contract specifically enforced, if the refusal to 


submit was by fault of defendant; 


self in such a case may make the valuation by ref- 


erence to a master or otherwise.‘ 


[§ 278] c. Defendant Estopped by Plaintiff’s Ex- 
Where plaintiff has gone to great ex- 
pense in reliance on the agreement, and defendant 
then refuses to appoint a valuer, the court, by the 
better considered authorities, may itself make the 
valuation, and decree specifie performance, on the 
ground that defendant is estopped by his conduct 


penditures. 


SPECIFIC PERFORMANCE 
self. 


or the court it- 


tracts for 


to set up the want of an appraisal caused by- him- 


N. -Y.—Niagara Falls Hydraulic 
Power Co. v. Pettebone-Cataract Pa- 
> Oo., 198 App. Div. 144, 191 NYS 
[aff 112 Misc. 528, 183 NYS’ 373, 
197 App. Div. 928, 188 NYS 927]. 

Vt.—-Burton v. Landon, 66 Vt. 361, 
29 A 374. 

Eng.—Richardson v. Smith, L. R. 
5 Ch. 648; Gourlay v. Somerset, 19 
Ves. Jr. 431, 34 Reprint 576; Milnes 
v. Gery, 14 Ves. Jr. 400, 33 Reprint 

4 


o(4, 


[a] Thus, where a contract of sale 
of realty and personalty contains a 
clause that the personalty shall be re- 
valued, and such clause is not an es- 
sential part of the sake contract, the 
contract may be specifically enforced. 
Richardson v. Smith, L. R. 5 Ch. 648. 


[b] Clauses held unessential.— 
(1) An arbitration clause in a fran- 
chise granted by a city to a water 
company, concerning the fixing of 
value of properties on election by the 
city to purchase, was an unessential 
part of the franchise contract, so far 
as the enforcement of a contract to 
purchase is concerned. Wichita Wa- 
ter Co. v. Wichita, 280 Fed. 770 [rev 
atl Wed?" 9739.) ~ (2)? > Aw provision in 
a contract giving plaintiff right to 
tunnel under land of defendant, for 
arbitration on objection to plans to be 
offered by plaintiff, is merely inci- 
dental and subsidiary to the substan- 
tive part of the agreement. 
Falls Hydraulic Power Co. v. Pette- 
bone-Cataract Paper Co., 198 App. 
Div. 644, 191 NYS 12 [aff 112 Misc. 
528, 183 NYS 373, 197 App. Div. 928, 
188 NYS 927]. 


[ce] Surveyor.—When the _ price 
was to depend on the acreage, and 
that was to be determined “by a com- 
petent surveyor, to be mutually 
agreed upon,” the provision for a sur- 
vey was held merely incidental, and 
the failure to agree on a surveyor did 
not defeat specific performance. 
Howison v. Bartlett, 141 Ala. 593, 37 
S 590, 147 Ala. 408, 40 8,757. 

70. U. S.—Wichita Water 
Wichita, 280 Fed.°770 [rev 271 Fed. 
Sie: 

Ala.—Anniston v. Alabama Water 
Co., 207 Ala. 497, 93 S 409. 


Ind.—Coles v. Peck, 96 Ind. 333, 49 
AmR 161. 


Mass.—Dooley vy. Resnik, 256 Mass. 
205, 152 NE 231. 


N. Y.—Dunnell v. Keteltas, 16 Abb 
Pred. 

R.: I.—Bristol v. Bristol, etc., Wa- 
ter Works, 19 R. I. 413, 34 A 359, 32 
LRA 740; Dike v. Greene, 4 R. I. 
285. 

Tex.—Schneider v. Hildenbrand, 14 
Tex. Civ. A. 34, 36 SW 784. 


Wash.—Richardson vy. Harkness, 59 


— 


Niagara, 


Wot Vi | 


Wash. 474, 110 P 9. 


71, .Gunton, Vv. Carroll lois Uns: 
426, 25 L. ed. 985; Castle Creek Wa- 
ter Co. v. Aspen, 146 Fed. 8, 76 CCA 
516, 8 AnnCas 660; Nakdimen v. At- 
kinson Impr. Co., 149 Ark. 448, 233 
SW 694; St. Louis v. St. Louis Gas- 


| light Co., 70 Mo. 69. 


72. U. S.—Tscheider v. Biddle, 24 
F. Cas. No. 14,210, 4 Dill. 58. 

Ind.—Coles v. Peck, 96 Ind. 
49 AmR 161. 

Mo.—Strehmaier v. Zeppenfeld, 3 
Mo. A. 429. 
Sap J.—Copper v. Wells, 1 N. J. Eq. 


N. Y.—Dunnell v. Keteltas, 16 Abb 
Pr 205; Robinson y. Kettletas, 4 Edw. 
67. See Greason v. Keteltas, 17 N. Y. 


333, 


4491 (holding that the proper remedy 


is an action at law for damages with 
damages to be ascertained by jury un- 
less waived). 


pastoris cies v. Brown, 22 Oh. St. 
[a]. Value of rental fixed at the 


suit of the lessor. Springer v. Bor- 
den, 154 Ill. 668, 39 NE 603 [aff 54 


Ti A. bovis delsoi iw. iKéellaeot palsy 
(N. Y.) 419. 
[b] Valuation refused, but case 


retained for other relief.—In some 
jurisdictions the court refuses to ap- 
praise the rental and decree renewal 
of the lease; but if the lease gives 
the lessor the option of taking the 
improvements at the expiration of the 
term at a valuation to be fixed by 
arbitration, the court retains the case 
and itself appraises the value of the 
improvements. Hopkins v. Gilman, 
22 Wis. 476. 


73. Building and construction con- 
tracts generally see Building and Con- 
struction Contracts 9 C. J. p 688. 


Covenants and agreements of les- 
sor as to improvements see Landlord 
and Tenant §§ 855-859. 


Specific performance of construc- 
aa contracts of states see States § 
28. 

74. See infra §§ 281-286. 


75. U. S.—La Hogue Drainage Dist. 
No. 1 v. Watts, 179 Fed. 690, 103 CCA 
236; Oregonian R. Co. v. Oregon 1 Beas 
ete., Co., "87 Bed. 733. bi Saw. 
Ross v. Union Pac. R. Co., 20 F. Gas, 
No. 12,080, Woolw. 26. 


Ark.—Leonard -v. “Plum Bayou 
Levee Dist., 79 Ark. 42, 94 SW 922, 
9 AnnCas 159. 


Cal.—Crane v. Roach, 29 Cal. <A. 
584, 156 P 375. 

Ida.—Lane v. Pacific, ete., R. Co., 
8 Ida.-230, 67 P 656. 


lll.—Henry County v. Winnebago 
Swamp Drainage Co., 52 Ill. 454; 


Son 


[§§ 277-279 | 


This rule has been frequently applied in 
cases of covenants to renew a long term lease at 
a rent to be fixed by valuers appointed by the par- 
ties, where the lessee has made valuable improve- 
ments on the strength of the covenant for renewal, 
and a failure to secure a renewal will work an in- 
justice for which an action for damages is not a~ 
complete remedy.‘? 

[§ 279] 4. Building and Construction Contracts‘* 
—a. General Rule. 
tions,** the general rule is well settled that con- 
building 


Although subject to excep- 


or construction’® or re- 


Klingbeil v. Becklenberg, 249 Ill. A. 
39. 


Ind.—Indianapolis Northern Tract. 
Co. v. Essington, 54 Ind. A. 286, 99 
NE 757 [aff 54 Ind. A. 286, 100 NE 
765]. 

Iowa.—Robinson | v. 
Iowa 463, 109 NW 775. 


Md.—Brummel v. Clifton Realty 
Co., 146 Md. 56, 125 A. 905, 909 [cit 
Cyc]; Ward v. Newbold, 115 Md. 689, 
81 A 793, 795, AnnCas1913A 919 [cit 
Cyc. 

Mo.—Kansas City v. Kansas City 
Terminal Ry. Co., 324 Mo. 882, 25 SW 
(2d) 1055: 


N. J.—Schweitzer v. National 
House, ete., Assoc., 93 N. J. Eq. 644. 
117 A 701; Williams v. Lowe, 79 N. 
J. Eq. 173, 81 A 760; Armour v. Connol- 
ly, (Ch.) 49 A 1117; Madison Athletic 
Assoc. v: Brittin, 60 N. J. Eq. 160, 4€ 
A 652; Danforth v. Philadelphia, 
ete; ‘RB: ‘Co. 30. Nee J. Hige 25: 


N. Y.—Lawrence v. Saratoga Lake 
R. Co., 36. Hun, 46%, 3 NYSE 743: 


Oh.—Great Southern Hotel Co. v. 
McClain, 4 OhS&CP 309, 3 OhNP 247. 


Pa.—Dove v. Com. ‘Title Ins.,° ete; 
Cos76 Pa. Dists aber 


S. C.—Murray v. Northwestern R. 
Co., 64 S. C. 520, 42 SH 617; McCarter 
v. Armstrong, 32 S.C. 203, 10 SH. 953, 
po 625 Laff 32 SS?) CG, 601, 1) SH 


Va.—Ewing v. Litchfield, 91 Va. 575, 
22 SE 362. 


Eng.—Errington v. Aynesly, 2 Bro. 
Ch. 341, 29 Reprint 191, Dick. 692, 21 
Reprint 440; South Wales R. Co. v- 
Wythes, 1 Kay & J. 186, 69 Reprint 
422 [aff 5 De G. M. & G. 880, 54 Bng 
Ch 690, 43 Reprint 1112]; Hepburn 
v. Leather, 50 L. T. Rep. N. S. 660: 
Greenhill _v. Isle of Wight R. Co., 
23. L. T. Rep. N. S. 885; Kay v. John- - 
son, 2 Hem. & M. 118, 71 Reprint 406. 
But see Allen v. Harding, 2 Eq. Cas. 
Abr. 17, Pl. 6, 22 Reprint 14 (curate 
of church held entitled to specific per- 
formance of a contract to build the 
church because contract Was for bene- 
fit of the church); Holt y. Holt, 2 
Vern. Ch. 322, 23 Reprint 808 (heir 
may compel administratrix and con- 
tractor to build house under contract 
of decedent). 


Ont.—Dickson vy. Covert, 1 c e 
Coe c 7 Grant 


[a] 


Luther, 134 


Brittin, 60 N. J. Eq. 160, 46 A 652: 
Lawrence v. Saratoga Lake R. Go; 36 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 279-283] 


pair,”® will not be enforced specifically. 


A contract to take down or remove a building 
will not be specifically enforced?* 
eral rule and reasons therefor?’ that the relief is 
denied in cases of building and construction con- 


practise! 


[§ 280] b. Covenants To Repair or Rebuild.8° A 
lessee’s covenant to repair’? or to rebuild’? is not 
It is held that an agree- 
ment by the lessee to build a house of a certain 
value on the demised premises is not one which a 
specifically per- 


specifically enforceable. 


court of equity will direct to be 


Hun (N.-Y.) 467, 3 NYSt 743; Dove 
v. Commonwealth Title Ins., ete., Co., 
-6 Pa. Dist. 263; Murray v. Northwest- 
ern Re Co. 6459S Ce 5205042 oS OT: 
McCarter v. Armstrong, 32 S. C. 203, 
10 SE 953, 8 LRA 625 [aff 32 S. C. 601, 
11 SH 634]; South Wales. R. Co. v. 
Wythes, 1 Kay & J. 186, 69 Reprint 
422 [aff 5 De G M. & G. 880, 54 Hng 
Ch 690, 43° Reprint 1112]), °q2)>. or 
on the ground of the inability of the 
court to supervise and enforce the 
contract (Ross v. Union Pac. R. Co., 


20 F. Cas. No. 12,080, Woolw. 26; 
Crane v. Roach, 29 Cal. A. 584, 156 
P35; Kansas, yetc.,1 Constr. Conv. 
Topeka, etc., R. Co., 135 Mass. 34, 46 
AmR 4389; Armour v. Connolly, (N. J. 
Ch.) 49 A 1117; Madison Athletic 


Assoc. v. Brittin, 60 N. J. Eq. 160, 46 
A 652; Great Southern Hotel Co. v. 
McClain, 4 OAS&CP 309, 3 OhNP 247; 
South Wales R. Co. v. Wythes, 1 Kay 
& J. 186, 69 Reprint 422 [aff 5 De G. 
M. & G. 880, 54 EngCh 690, 43 Reprint 
1112]; Greenhill v. Isle of Wight R. 
Wor cola we Rep.AN. S.8So)-., C3), Lo 
establish the general doctrine that 
eontracts for building may be spe- 
cifically enforced in equity would be 
to invite into litigation many matters 
now satisfactorily settled by the par- 
ties on a beneficial basis. Ross v. 
Wnion Pac: Ra -Co.,”.20 #. Cas. No. 
12,080, Woolw. 26. 


[b] Contract to complete building 
and to convey is not a construction 
contract within the meaning of the 
text rule. Williams v. Lowe, 79 N. 
J. Eq. 173, 81 A 760. 


[c] Purchase of material to be 
used in performance of the contract, 
which material can be paid for in 
damages, does not give a right to 
specific performance. Robinson _ v. 
Luther, 134 Iowa 463, 109 NW 775. 


[d] Rule applied.—(1) Contract to 
build or procure the building of a 
railroad. Ewing v. Litchfield, 91 Va. 
575, 22 SE 362. (2) Contract of con- 
tractor to build railroad. Strang v. 
Richmond, etc., R. Co., 101 Fed. 511, 
41 CCA 474; Ross v. Union Pac. R. 
'Co., 20 F, Cas. No. 12,080, Woolw. 26; 
Kansas, etc., Constr. Co. v. Topeka, 
etc. my (Go. 135. Mass. 34746 Ami 
439; Danforth v. Philadelphia, etce., 
R. Co., 30 N. J. Eq. 12; South Wales 
R. Co. v. Wythes, 1 Kay & J. 186, 69 
Reprint 422 [aff 5 De G. M. & G. 880, 54 
EngCh 690, 43 Reprint 1112]; Green- 
hill v. Isle of Wight R- Co., 23 L. T. 
Rep. N. S. 885. (3) Contract to erect 
a building. Magee v. Magee, 174 Cal. 
276, 162 P 1023; Crane v. Roach, 29 
Cal, A. 584, 156 P 375; Great Southern 
Hotel Co. v. McClain, 4 OhS&CP 309, 
3 OhNP 247; Pembroke v. Thorpe, 3 
Swanst. 437 note, 36 Reprint 939. (4) 
Contract with levee district to con- 
struct levee. Leonard v. Plum Bayou 
Levee Dist., 79 Ark. 42, 94 SW 922, 
9 AnnCas 159. (5) Contract to con- 
struct drainage ditch. La Hogue 
Drainage Dist. No. 1 v. Watts, 179 
Fed. 690, 103 CCA 236; San Antonio v. 
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formed.*3 


under the gen- 


Build.** 


San Antonio Irr. Co., 118 Tex. 154, 12 
SW (2d) 546. (6) To build a factory. 
Bridgeport Land, ete., Co. v. American 
Fire-Proof Steel Car Co., 94 Ala. 592, 
10 S 704. 


76. Oregonian R. Co. v. Oregon R., 
ever, Co: Shed. (83,0 lia Sawyn, oo 
Great Southern Hotel Co. vy. McClain, 
4 OhS&CP 309, 3 OhNP 247; Réead v. 
Vidal, 26 .S. C. Eq. 289; Hepburn v. 
Leather, 50 L. T. Rep. N. S. 660. 


[a] Reason for: rule.—(1) Dam- 
ages at law are an adequate remedy 
(Oregonian R. Co. v. Oregon R., etc., 
Co., 37 Fed. 733, 11 Sawy. 33; Reed v. 
Vidal, 26S. C. Eq. 289), (2) and specif- 
ically enforcing the contract would 
be attended with great difficulties and 
embarrassments (Oregonian R. Co. v. 
Oregon R., ete., Co., supra; Reed v. 
Vidal, supra). 

77. Armour v. Connolly, (N. J. Ch.) 
49 A 1117. 


78. See supra note 75. 


79. Armour v. Connolly, (N. J. Ch.) 
49 A 1117. 

80. Covenant by landlord to repair 
see Landlord and Tenant §§ 771-787. 


Specific performance of covenants 
to build or construct see infra § 282. 


81. Oregonian R. Co. v. Oregon 'R., 
eten Co, Si Meds ass, Litisawy sss" 
London v. Nash, 3 Atk. 512, 26 Re- 


print 1095; Lueas v. Commerford, 3 
Bro. Ch, 166, 29 Reprint 469; Mosely 
v. gree 3 Ves. Jr. 184, 30 Reprint 
YE 


[a] Lessee’s covenant to repair a 
railroad, extending over a period of 
many years, will not be specifically 
enforced. Oregonian R. Co. v. Oregon 
R., ete., Co., 37 Fed. 738, 11 Sawy. 33. 


[b] Performance impossible.—De- 
cree will be refused where perform- 
ance physically impossible. Waite v. 
O’Neil, 76 Fed. 408, 22 CCA. 248, 34 
LRA 550. 


82. Lucas v. Commerford, 3 Bro. 
Ch. 166, 29 Reprint 469. 


83. Barnes v. Ludington, 51 Ill. A. 
90. 


[a] Reason for rule-—Where the 
lessee is bound to have a building 
erected at a specified minimum cost, 
common experience teaches that it 
would be impossible for a court to 
settle on plans, to be prepared, the 
cost of execution of which should 
exactly equal the sum named, and it 
would be beyond its powers to force 
the lessors to accept a less costly 
structure, or to require the lessee to 
build one at greater expense. Barnes 
vy. Ludington, 51 Ill. A. 90, 


84. Klingbeil v. Becklenberg, 
Till. A. 39; Beck v. Allison, 56 N. Y. 
366, 15 AmR 430 [rev 4 Daly 421}; 
Galland v. Shubert Theatrical Co., 
124 Misc. 371, 208 NYS 144 [rev on 
other grounds 220 App. Div. 704, 221 
NYS 437]; Paxton v. Newton, 2 Smale 


249 
AG 
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Specific performance of a landlord’s cov- 
enant to make repairs is rarely decreed.$*. 


[§ 281] ¢. Exceptions—(1) In General. The gen- 
eral rule‘® is subject to exceptions.*® 


[§ 282] (2) Lessor’s or Lessee’s Covenant To 
A lessor’s covenant to build or construct 
may be specifically enforced,®’® and a lessee’s cove- 
nant to build, as distinguished from his covenant 
to repair,*® also may be specifically enforced.2® A 
grantee’s covenant to build on the premises conveyed 
ordinarily will not be specifically enforced.®4 


[§ 283] (8) Definite Construction; 


Substantial 


& G. 437, 65 Reprint 470. 


{a] Execution of lease or other in- 
strument containing covenant to re- 
pair may be decreed. Paxton v. New- 
ton, 2 Smale & G, 437, 65 Reprint 470. 


85. See supra § 279. 


86. Gas Securities Co. v. Antero, 
etc., Reservoir Co., 259 Fed. 423, 170 
CCA 399 [certiorari den 250 U. S. 667, 
40 SCt 13, 63 L. ed. 1198]; Klingbeil 
v. Becklenberg, 249 Ill. A. 39; Brum- 
mel v. Clifton Realty Co., 146 Md. 56, 
125 A 905, 909 [quot Ward v. New- 
bold, 115 Ma. 689, 81 A 793, AnnCas 
1918A, 9191; Jones v. Parker, 163 
Mass. 564, 40 NH 1044, 47 AmSR 485. 
See Indianapolis Northern Tract. Co. 
v. Essington, 54 Ind. A. 286, 99 NH 
757 [aff 54 Ind. A. 286, 100 NE 765] 
(stating that there is no universal 
rule of nonenforceability). 


87. Iessee’s covenant to make im- 
provements see Landlord and Tenant 
§§ 817-826. 

Specific performance of covenant to 
build in instrument creating ground 
rents see Ground Rents § 63 note 97. 


Specific performance of covenants 
to repair or rebuild see supra § 280. 


88. ' Jones v. Parker, 163 Mass. 564, 
40 NE 1044, 47 AmSR 485. . 


[a] Thus where the lessor agreed 
to improve the premises to fit them 
for lessee’s uSe, the lessee’s legal ac- 
tion in ejectment or for possession of 
the premises is not adequate and com- 
plete, and equity will grant him a de- 
cree for specific performance of the 
contraet. . oh) )-B. Normans Cora. Ou 
Pont de Nemours, 12 Del. Ch. 155, 108 
A 743. 


[b] Where incidental relief.—The 
text rule does not prevent the court 
from specifically enforcing the con- 
tract as incidental to other relief in 
exceptional cases. Williams v. Lowe, 
79 N. J. Eq. 173, 81 A 760. 


{[c] Where irreparable injury 
would result if repairs were not made, 
specific performance is proper. Val- 
loton v. Seignett, 2 AbbPr (N. Y.) 121. 

89. See supra § 280. 

New Orleans v. New Orleans, 
etc., R. Co., 44 La. Ann. 64, 10 S 401; 
London’ v. Nash, 3 Atk. 512, 515, 26 
Reprint 1095, 1 Ves. 12, 27 Reprint 


859 Cubitt v.. Smith, 10) Jur: IN: 'S: 
1123; Anonymous, Freem. Adios 
Franklyn v. Tuton, 5 Madd. 469. But 


see Kay v. Johnson, 2 Hem. & M. 118, 
71 Reprint 406 (based on application 
of the general rule as to building 
contracts). 


[a] Reason for rule.—"To build is 
one entire thing, and if not done pre- 
vents that security which the [lessor] 
has for the rent, by virtue of the 


Jease.” London v. Nash, 3 Atk. 512, 
515. 
91. Madison Athletic Assoc. v. 


Brittin, 60 N. J. Hq. 160, 46 A 652. 
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Interest; Land Obtained from Complainant—(a) In 
Specific performance may be granted of 
a contract to build or construet where the work to 
be done is defined,®? where complainant has a ma- 


General. 


terial interest in the performance 


which cannot be adequately compensated for by 
damages,®* and where the land in question was ob- 
tained from defendant by the contract.”* 
some dispute as to whether it is necessary that all 
three conditions concur in order to permit specific 
While there is authority that con- 


performanee.°®? 


fa] Reason for rule.-—Damages at | 
law for breach of covenant are an 
adequate remedy. Madison Athletic 


Assoc. y. Brittin, 60 N. J. Eq. 160, 46 
A 652. 

92. U. S.—Wheeling Tract. Co. v. 
Belmont County Bd. of Comrs., 248 
Fed. 205, 212, 160 CCA 283 [cit Cyc]. 

Ala.—South, etc., Alabama R. Co. v. 
Highland Avenue, etc., R. Co., 98 Ala. 
400, 13 S 682, 39 AmSR 74. 

Mda.—Brummel y. Clifton Realty 
Co., 146 Md. 56, 125 A 905. 

N. J.—Gregory v. Ingwersen, 
Jeebig: Wi9i9: 

N. Y¥.—Stuyvesant v. New York, 11 
Paige 414. 

Oh.—Columbus v, Cleveland, ete., R. 
(SOn20) Oh: (Cir: Ct. 663° 

S. C.—McCarter v. Armstrong, 32 
S.C 203, 10 SH 953,°8 LRA 625) [aft 
32 S. C. 601, 11 SE 634]. 


Va.—Grubb v. Starkey, 90 Va. 831, 
20 SE 784. 

Eng.—Wolverhampton v. Commons, 
(1901]°1 K. B. 1515; Storer v. Great 
Western R. Co., 2 Y¥: & Coll. 48, 21 
EngCh 48, 63 Reprint 21; Greene v. 
West Cheshire R.-Co..L. R.,..13 Ha. 
44; Wilson v. Furness R. Co., L. R. 
9 Eq. 28. 

Belge of certainty see supra § 


32 N. 


93. U. S—Wheeling Tract. Co. v. 
Belmont County Ba. of Comrs., 248 
Fed. 205, 212, 160 CCA 2838 [cit Cyc]. 


Ala.—South, etc., Alabama R. Co. 
v. Highland Ave., etc., R. Co., 98 Ala. 
400, 13 S 682, 39 AmSR 74. 


Md.—Brummel vy. Clifton Realty 
Co., 146 Md. 56, 125 A 905. 


N. J.—Gregory v. Ingwersen, 32 N. 
No LEO Py IBIS) 

N. Y.—Strauss v. Long Beach Est., 
187 App. Div. 876, 176 NYS 447 [rev 
105 Misc. 398, 1738 NYS 142]; -Stuy- 
vesant v. New York, 11 Paige 414. 


Oh.—Columbus vy. Cleveland, ete., 
En Co.,eco) Oh Cirs iCtG63: 


Va.—Grubb v. Starkey, 90 Va. 831, 
20 SE 784; Birchett v. Bolling, 5 
Munf, (19 Va.) 442. 


Eng.—Wolverhampton v. Emmons, 
(1901] 1K. B. 1515; Storer v. Great 
Westerns Cons io tiived.2 Chime 
Greene v. West Cheshire R. Co., L. 
R. 13 Eq. 44; Wilson v. Furness R. 
Conlin Ro shan s2sy 


{a] Ilustration.—(1) Where com- 
plainant purchased a strip of land on 
which there was a stairway to de- 
fendant’s building and covenanted so 
to construct his building that a joint 
stair case would give both access and 
to make doors in the party wall for 
such purpose according to specifica- 
tions, and such work was not done 
according to the specifications, since 
such covenant was part of the con- 
sideration and there is no adequate 


SPECIFIC PERFORMANCE 


of the contract 


There is 


remedy at law, specific performance 
is proper. Gregory v. Ingwersen, 32 
N. J. Eq. 199. (2) So, where land con- 
tiguous to the grantor’s grazing farm 
is conveyed, with a covenant that the 
grantee shall construct a pipe and 
trough to furnish the stock with 
spring water in lieu of creek water 
muddied by grantee’s mining opera- 
tions, specific performance should be 
decreed. Grubb vy. Starkey, 90 Va. 
831, 29 SE 784. (3) Where the ven- 
dor sells with a covenant that the 
vendee shall erect specified buildings, 
thereby intending to increase the rate- 
able value of his property, of which 
intention the vendee had knowledge, 
specific performance is proper. Wol- 
verhampton v. Emmons, [1901] 1 K. 
B. 1515. (4) Where the vendor con- 
tracted to complete the painting of a 
bath tub and woodwork, install an 
adequate heating plant, ete., and the 
vendee was financially unable to do 
so, equity would decree specific per- 
formance. Brummel y. Clifton Real- 
ty Co., 146 Md. 56, 125 A 905. 


[b] But specific performance of 
defendant’s agreement to build a 
drain on his land has been refused, 
the legal reinedy of damages being 
deemed adequate. Robinson v. Luth- 
er, 134 Iowa 463, 109 NW 775; Mc- 
Carter v. Armstrong, 32 S. C. 203, 10 
SE 953, 8 LRA 625 [aff 32 S. C. 601, 11 
SE 634] (also because the drain was 
to be maintained forever). 


[ce] Public interest.—A contract 
for drainage work, under the ‘facts 
shown, that is, work liable to be 
damaged, securing other contractor 
impossible, and work to be done was 
definite, is specifically enforceable in 
equity. Mattamuskeet Drainage Dist. 
Bd. of Comrs. v. Wills, 236 Fed. 362. 


94. U. S.—Wheeling Tract. Co. v. 
Belmont County Ba. of Comrs., 248 
Fed. 205, 212, 160 CCA 283 [cit Cyc]. 


N. J.—Gregory v. Ingwersen, 32 N. 
Je Hqe 199: 


N. Y.—Stuyvesant v. New York, 11 
Paige 414. 

Va.—Grubb v. Starkey, 90 Va. 831, 
29 SE 784. 


Eng.—Wolverhampton v. Emmons, 
[1901] 1 K. Bob's; Storer vi Great 
Western -R. Co.; 12 a3. Ch. 653 Wail= 
son vz PurcesstR: Cos bs Re 9 Has 28. 


95. See cases infra notes 96, 97. 


96. Wolverhampton y. Emmons, 
fSO Di al AG. BBA abe 


97. Brummel v. Clifton Realty Co., 
146 Md. 56, 125 A 905. And see cases 
infra this note. 


[a] Construction not on land con- 
veyed.—If the construction is to be 
on defendant’s land, and there has 
been performance by plaintiff so that 
defendant is enjoying the benefit 
thereof in specie, specific performance 
may be had. South, ete., Alabama R. 
Co. v. Highland Ave., etc., R. Co., 98 
Ala. 400, 13 S 682, 39 AmSR 74; Co- 
lumbus v. Cleveland, ete, R. Co., 25 


[§§ 283-284 


currence is essential,®® it would seem that the pres- 
ence of any one element is sufficient.°* 


, 


[§ 284] (b) Contract for Railroad Right of Way®* 
—aa. In General. 
applied to the case of an agreement by a railroad 
company acquiring a right of way from a landowner 
on the faith of its promise to construct some work 
for the owner’s convenience, as a crossing over? or 
a crossing or passageway beneath its tracks;* to 
bridge its tracks;* 


The foregoing rule®® has been 


as also to fence its right of 


Oh, City Ct, 663;~ Greene fv eyiess 
Cheshire R. Co., L. R. 13 Eq. 44; Hep- 
burn Vv.) leather, 50) by a sep anew. 
660. 

98. Effect of hardship or public 
inconvenience see infra § 285. 


Railroad right of way generally see 
Railroads §§ 166-301. 

Specific performance by railroad of 
duty to construct private crossing see 
Railroads § 431. 

Specific performance of contract of 
railroad to construct siding see Rail- 
roads § 309 note 74. 


Specific performance of contract to 
construct railroad see supra § 279. 


99. See supra § 283. 
1. Fox yv. Spokane International R. 
Co., 26 Ida. 60, 140 P 1103; Baker v. 


Chicago, etc., R. Co., 57 Mo. 265; Ai- 
kin v. Albany, ete.; R. Co., 26 Barb. 
GNESY a2 si9e 


2. I1l.—Baltimore, etc., R. Co. 
Brubaker, 217 Ill. 462, 75 NE 523. 


Mo.—Owens v. Carthage, ete., R. 
Co., 110 Mo. A. 320, 85 SW 987; Blair 
Sager Louis, etc., R. Co., 92 Mo. A. 
538. 


Nebr.—Gloe v. Chicago, etc., R. Co., 
65 Nebr. 680, 91 N. W. 547. 


N. Y.—Post v. West Shore R. Co., 
123 N.Y. 580, 26 NE 7; Aikin v. -Al- 
bany, etc., R. Co., 26 Barb. 289. 


W. Va.—Johnson v. Ohio River R. 
Co., 61 W. Va. 141, 56 SE 200. 


HEng.—Storer v. Great Western R. 
Co:; 2° Y¥e&, Collin 4s) W215 EneCheas. 
63 Reprint 21. 


Can.—Leslie v. Pere Marquette R 
Co., 24 Ont. L. 206, 19 OntWR 613, 2 
OntWR 1316. 


[a] Geading case.—Storer v. Great 
Western” Ro Con il2 eo Sanh oanooems 
R. & Can. Cas. 106, 2 Y. & Coll. 48, 21 
Eng. Ch. 48, 63 Reprint 21. See John- 
son v. Ohio River R. Co., 61 W. Va. 
141, 56 SE 200, 203 (so saying). 


3. Indianapolis Northern Traction 
Co. v. Essington, 54 Ind. A. 286, 99 
NE 757 [aff 54 Ind. A. 286, 100 NK 
765]; Kansas City v. Kansas City 
Terminal R. Co., (Mo.) 25 SW (2d) 
1055; Lawrence v. Saratoga Lake R. 
Co., 36 Hun (N. Y.) 467; Raphael v. 
Thames Valley R. Co., L. R. 2 Ch. 147. 
But see Brown v. Boston, etec., R. Co., 
106 Me. 248, 76 A 692 (continuous 
duty). , 


_[a] In Indiana (1) the statutory 
right of the landowner to enter on a 
right of way, granted a railroad by a 
deed requiring construction and main- 
tenance of an overhead farm crossing, 
and to construct such crossing and 
recover damages therefor (see Rail- 
roads §§ 226, 231), (2) is not such full, 
complete, and adequate remedy as 
will defeat specific performance (In- 
dianapolis Northern Tract. Co. v. Es- 
sington, 54 Ind. A. 286, 99 NE 757, 
100 NE 765). 


Vv. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 284-287] 


way;* to build cattle guards;® to build a station;® 
to put in a sidetrack for plaintiff’s accommodation ;? 
water gate and a eul- 
However, an agreement of the 
railroad company to keep cattle guards in repair in 
consideration of being conveyed a right of way is 


or to build a road,® a wharf,°® 
de-sae,'° or drain. 14 


not specifically enforceable. ee 


[§ 285] bb. Hardship or Public Inconvenience. 
Where the construction of such works by a railroad 
company for the benefit of a grantor of the right 
of way confers a benefit on plaintiff that is slight 
in comparison with the additional burden placed on 
the company,'* or considerably increases the dan- 
ger in operating the road,'* specific performance has 


[bob] Reason for rule.—‘“‘In such 
case the plaintiff [landowner] has no 
right to enter upon the lands conveyed 
to the defendant and erect the struc- 
ture, in the absence of a statute au- 
thorizing him so to do, and he is 
therefore without adequate remedy 
unless the court may compel the spe- 
cific performance of the contract. In 
the absence of such remedy, the de- 
fendant may retain and enjoy the land 
without yielding to the plaintiff the 
consideration upon which the convey- 
ance was based.” Indianapolis North- 
ern Tract. Co. v. Essington, 54 Ind. A. 
286, 99 NE 757, 758 [aff 54 Ind. A. 286, 
100 NE 765]. To same effect Kansas 
City v. Kansas City Terminal R. Co., 
(Mo.) 25 SW > (2d) 1055. 


4, ‘Lane v. Pacific, etc., R. Co., 8 
Ida. 230, 67 P 656; Baker v. Chicago, 
€té., ns Cot, ae Mo. 265; Kelly v. Ny- 
pano R. Co., 2 23) Pa. Co. 177; Fortescue 
v. Lostwithiel, etc., R. Co., [1894] 3 


Chey 620 Contra Cincinnati, ete., R. 
Co. v. Washburn, 25 Ind. 259. 
[aj] Building on plaintiff’s land 


adjoining land conveyed.—The princi- 
ple of the text was extended to com- 
pel the building of a retaining wall 
along the line of grantor’s lots, by the 
grantee of a right of way, in Flege 
v. Covington, etc., El. R., etc., Co., 122 


Ky. 348, 91 SW 738, 28 KyL 1257, 121 
AmSR 463 
5. 


Canes v. Chicago, ete., R. Co., 57 
Mo. 265. 

6. Cal.—Herzog v. Atchison, etc., 
R. Co.) 153 Cal. 496, 95 P 898, 17 LRA 
NS 428. 


Mo.—Hubbard vy. Kansas City, BOs 


R. Co., 63 Mo. 68. 
N. Y.—Lawrence v. Saratoga Lake 
R. Co., 36 Hun 467. 


N:. C.—Parrott v. Atlantic, etc., 
R. Co., 165 N. C. 295, 81 SH 348, Ann 
Cas1915D 265. 


S. C.—Murray v. Northwestern R. 
Go:, 64 S. ©. 520, 42 SE 6l7. 


Eng.—Fortescue v. Lostwithiel, etc., 
RR. Co., [1894] 3 Ch. 621. 


But see Blanchard v. Detroit, etc., 
R. Co., 31 Mich: 43, 18 AmR 142 (too 
vague). 


7. Taylor v. Florida Bast Coast 
RAnCo) sot] Mla. (635, 45, 5 574, 127 
AmSR "155, 16 LRANS 307, 14 AnnCas 
472% Lane v. Pacific, ete., R. Co., 8 
Ida. 230,, 61 2 65650. Greene iv. West 
Cheshire R. Co., L. R. 13 Eq. 44; Todd 
v. Midland Great Western R. Co., L. 
R. 9 Ir. 85; Lytton v. Great Northern 
R. Co., 2 Kay & J. 394, 69 Reprint 836. 


8. Ferguson v. Omaha, etc., R. Co., 
227 Fed. 513, 142 CCA 145; Fortescue 
v. Lostwithiel, ete., R. Co., [1894] 3 
Ch. 621; Raphael v. Thames Valley R. 
Co; E: ’R. 2 Ch. 147; Wilson v. Fur- 
ness R. Corn: RA 9 Eq, 28; Sanderson 
Vv. Cockermouth, etc., Cos 11 Beav. 
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been refused. 


performanee ;'* 
a long period of 


497, 50 Reprint 909. But see Cart- 
wright v. Oregon Plectric R. Co., 88 
OL 15 96.) A Pe adbs “damages vade- 
quate remedy). 


9. Wilson v. Furness R. Co., L. R. 
9 Hq. 28. 

10. Blair v. St. Louis, ete., R. Co., 
92 Mo. A. 588. 

il. (Bellove Dayton, retc, 2h. Co.78 
Oh Cire Ct Wl e2 -OhwaCir ~Decy ko 
Whitcombe v. Saint John, etc., R. Co., 
43 NB. 42, Contra, Yazoo, etc., RCo: 
v. Payne, 93 Miss. 50, 46 S 405. 

12. Columbus, ete., R. Co. v. Wat- 


son, 26 Ind. 50. 


13. Cal.—Herzog v. Atchison, etc., 
RV COn loo Cale. Gs Idee soe. Li eluiwA: 
NS 428. 

Ill. Baltimore, ete., R. Co. v. Bru- 
baker, 217 Ill. 462, 75 NE 523; Chi- 
cago, ete., R. Co. v. Reno, 113 Ill. 39; 
Chicago, ete., R. Co. v. Schoeneman, 
90) Tk 258. 


Me.—Goding v. Bangor, ete., R. Co., 
94 Me. 542, 48 A 114. 


Md.—Linthicum v. Washington, 
CLG 5) RC Onl 24s Mdie268,— 928 AOI: 


N. J.=Speer v. Hrie R. Co., 68 Ni 
J, dg, 615, 60 A 197 [rev 64 N. J. Ba. 
601, 54 A 539]. 


N. Y.—Conger v. New York, etc., R. 
Con 20 INS YSr2 9, 23) NDP 9837> Miund= 
feldt v. New York, etc., R. Co., 102 N. 


Y. 708, 7 NE 404, 1 Silv. A. 93. 


N. C.—Parrott v. Atlantic, etc., R. 
Co., 165 N. C. 295, 81 SH 348, AnnCas 
1915D 265. 


W. Va.—Johnson v. Ohio River 
Co., 61 W. Va. 141, 56 SE 200. 
See also supra § 47. 


fa] Convenient use of premises 
cannot be prevented by the defense of 
hardship and injustice in maintaining 


R. 


farm crossings. Baltimore, etc, R. 
Co. v. Brubaker, 217 Ill. 462, 75 NE 
523. 

[b] Bule doubtful.—“Whether in 


a case where there has been a deter- 
mined and wilful breach of an agree- 
ment by a railway company, the ele- 
ment of public inconvenience ought 
to be introduced to prevent a decree 
for specific performance is at least 
questionable.” Raphael v. Thames 
Walleye Com lake 21Chnelaie 


14. U. S.—Seaboard Air Line R. 
Go. v. Atlanta, etc, R. Co. 35 E.. (2d) 


609 [certiorari den 281 te Si, Lally tow) 
Sct 333, 74 L. ed. 1152]. 
Cal.—Herzog v. Atchison, ete., R. 


Co., 153 Cal. 496, 95 P 898, 17 LRANS 
428. 
Conn.—Windham Cotton Mfg. Co. v. 
Hartford, etc., R. Co., 23 Conn. 373. 
TlL—Chicago, etc., R. Co. v. Reno, 
HIG} AOR). 
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[§ 286] (c) Contract for Street Railroad Use of 
Street. A street railroad company may be compelled 
specifically to perform a contract that, 
for permission to use streets, it will repair the pave- 
ment as specified.?® 


in return 


[§ 287] 5. Contracts Involving Continuous Acts 
—a. Statement of Rule.'® 
that a court of equity will ordinarily decree specific 
performance only when it can dispose of the mat- 
ter in controversy by a decree capable of present 
it will not decree a party to per- 
form a continuous series of acts extending through 


It is a settled principle 


time,'* requiring constant supervi- 


cree te v. Bangor, etc., R. Co., 
94 Me. 542, 48 A 114. 

WwW. : Er ie DS 
Western Maryland R. Co., 
271, 99 SH 457, 4 ALR 522. 


See also supra § 53. 


15. _ Burgess, ete. Vv. Reading 
ibinenoksnges Hankey, MOGs, Bi ieei, Zas6)) IPT 
A 495; Collingdale We Philadelphia 
Rapid) Transit Co., 274 Pay i24)) 17 
A 909; Sayre vy. Waverly, etc., Trac- 
tion Co., 270-Pa. 4172, 113 0A 4245) Bur- 
gess, etc., v. Chambersburg, ete., R. 
Co., 258 Pa. 57, 101 A 922; Patton Tp. 
v. Monongahela St. R. Co., 226 Pa. 
872, 75 A 589., 


[a] Supervision required.—Equity 
cannot compel specific performance of 
a contract by a street railway com- 
pany based on an ordinance, to repair 
streets to the extent that it was liable 
under the ordinance where supervi- 
sion for a long time would be re- 
quired. Pittsburgh v. Pittsburgh R. 
Co., 284 Pa. 193, 83 A 67. 


16. Exceptions to rule see infra 
§§ 290, 291. 


17. HEngemoen v. Rea, 
576 [certiorari den 278 U. S. 627, 49 
SCt 28, 73 L. ed. 546]; Arizona Edison 
Co. v. Southern Sierras Power Co., 17 
.. (2d) 739 [eertiorari den 274 U.S, 
Tbs 47 SCt-768, 71 Le ed: 13367 +. Shue 
bert v. Woodward, 167 Fed. 47, 92 
CCA 509; Berliner Gramophone Co. v. 
Seaman, 110 Fed. 30, 49 CCA 99; 
Roquemore v. Mitchell, 167 Ala. 475, 
52 S 423, 140 AmSR 52: Tombigbee 
Valley R. Co. v. Fairford Lumber Co., 
155 Ala. 575, 47 S 88; Electric Light- 
ing Co. v. Mobile, ete., R. Co.; 109 ‘Ala. 
190, 19 S 721, 55 AmSR 927; Indian- 
apolis Northern Tract. Co. v. Essing- 
ton, 54 Ind. A. 286, 99 NE 757 [aff 54 
Ind. A. 286, 100 NE 765]; Houston 
Electric ‘Co. v. Glen Park Co., \(Fex. 
Civ, A.) 155) SW, 965. 


18. U. S.—Arizona Edison Co. v. 
Southern Sierras Power Co., 17 F. 
(2a) 739 [cert den 274 U. S. 757, 47 
S@t 768, 72 Ta ed. 1336)5 . Laurens Wv. 
Northern Iowa Gas, etc., Co., 262 Fed. 
712 {aff 282 Fed. 432]; Pantages v. 
Grauman, 191 Hed. 317, 112 CCA 61; 
New Orleans Sewerage, etc., Bd. v. 
Howard, 175 Fed. 555, 99 CCA 177; 
Shubert v. Woodward, 167 Fed. 47, 92 
CCA -509; General Electric Co. v. 
Westinghouse Plectric, ete, Co., 144 
Fed. 458; Berliner Gramophone Co. y. 
Seaman, 110 Fed. 30, 49 CCA 99. 


Ala.—Olive v. Fayette County, 219 
Wile. Ll2. 120 SS iss) Bessemer= Coal! 
etc., Co. v. Bullard, 215 Ala. 433, 111 
S 5; Alabama Water Co. v. Jasper, 
211 Ala. 280, 100 S 486; Black Dia- 
mond Coal Min. Co. v. Jones Coal Co., 
200 Ala. 276, 76 S 42; American Laun- 
dry Co. v. BE. & W. Dry-Cleaning Co., 
199 Ala. 154, 74 S 58; Stewart v. 
White, 189 Ala. 192, 66 S 623; Roque- 
more v. Mitchell, 167 Ala. 475, 52 5 


own v. 
84 W. Va. 


26 F. (2d) 
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sion by the eourt,!® and the exercise of special skill,?° 
taste,?! labor,*? ‘knowledge, and judgment.+* 


SPECIFIC PERFORMANCE 


[§ 288] b. Application to Particular Contracts*° 


423,140 AmSR 52; Tombigbee Valley 
R. Co. v. Fairford Lumber Co., 155 
Ala. 575, 47.S 88; Hilectrice Lighting 
Go, Mobile. ete Ra Cov, LOoeeAta: 
GIO MeL OP Se Kathe) 6.5: AmSR 927. 


Cal.—Southern California Poultry 
Producers v. Barlow, 189 Cal. 278, 208 
P 93; Magee v. Magee, 174 Cal. 276, 
162— PP) 1028; L025 eit Cyc -Pacitic 
Blectric R. Co. v. Campbell-Johnston, 
153 Cal. 106, 94 P 623; Sheehan v. 
Vedder, 108 Cal. A. 419, 292 P 175 
(superseding op (App.) 285 P 724]. 


Fla.—Taylor v. Florida Hast Coast 
R. Co., 54 Fla. 635, 45 S 574, 127 AmMSR 
155, 16 LRANS 307, 14 AnnCas 472. 


Ga.—Rosenkrantz v. Chattahoochee 
Bricks Co. T4U Gaw £30: Se SH 2255 
Greer v. Pope, 140 Ga. 743, 79 SE 846. 


*Tll._—Schmitt v. King, 234 Ik. A. 
335; Hernreich v. Lidberg, 105 Ill. A 
495; Harley v. Chicago Sanitary 
Dist., 54 Ill. A. 337; Grape Creek Coal 
Co. va Spellman, 39 Ill: “A. 630. 


Ind.—Louisville, ete. R. 
Bodenschatz-Bedford Stone Co., 
indian 254,939. NES 703s 
Northern Tract. Co. v. 
Ind. Ay 286,099 NEL T57 


Cox? we 
141 

Indianapolis 
Essington, 54 
[aff 54 Ind. A 


286, 100 NE 765]; Dukes v. Bash, 29 
Ind. A. 103, 64 NE 47. 
N. J.—Wharton v. Stoutenburgh, 35 


N. J. Eq. 266 [aff 39 N. J. Hq. 299]. 


N. Y.—Syracuse Reduction, ete., Co. 
v. City of Syracuse, 172 App. Div. 224, 
159: NYS 2138, 215 “[qaot Standard 
Fashion Co. v. Siegel-Cooper Co., 157 
N. Y. 60, 51 NE. 408, 43 LRA 854, 68 
AmSR 749]; Goddard v. American 
Queen, 44 App, Div. 454, 61 NYS 133 
[rev 27 Misc. 482, 59 NYS 46]; Fargo 
v. New York, etc., R. Co:,; 3 Misc. 205, 
23 NYS 3860. 


N. D.—Kidd v. McGinnis, 1 
331, 48 NW 221. 


Tex.—Beckham v. Munger Oil, ete., 
Co., (Civ. A.) 185 SW 991; Houston 
Electric Co. v. Glen Park Co., (Civ. 
A.) 155 SW 965; Carrico v. Stevenson, 
(Civ. A.) 135 SW 260. 


Wash.—Cahalan Inv. Co. v. Yakima 
Central Heating Co., 113 Wash. 70. 
193 P2210. 


19. U. S.—Alexander v. Hamilton, 
287 Fed. 508; Life Preserver, etc., Co. 
v. National, etc., Co., 252 Fed. 139, 164 
CCA! 251. [eert \den 248 U. S. 571; 39 
SCt 11, 63 Li: ed. 426]> Pantages vy. 
Grauman, 191 Fed. 317, 112 CCA 61; 


ING ED: 


New Orleans Sewerage, ete, Bd. v. 
Howard, Wis Meds i555, 99 CCA 77: 
Shubert v. Woodward, 167 Fed. 47, 
92 CCA 509; General Electric Co. v. 
Westinghouse Hlectric, ete., Co., 144 
Fed. 458 


Ala.—Olive v. Fayette County, 219 
Ala. 172, 121 S 703; American Book 
©o, vz State, 216 "Ala. (367) 113 S$) 592° 
Black Diamond Coal Min. Co. v. Jones 
Coal Co., 200 Ala. 276, 76 S 42; Ameri- 
ean Laundry Co. v. E. & 4 
Cleaning Co., 199 Ala. 154, 74 S 58; 
Stewart v. White, 189 Ala. 192, 66 Ss 
623; Tombigbee Valley R.' Co. vw. Fair- 
ford Lumber Co., 155 Ala. 575, 47 S 88, 


Cal.—Southern California Poultry 
Producers v. Barlow, 189 Cal. 278, 208 
P)935) Pacific Hlectric) R. Co, v. Camp= 
bell-Johnston, 153 Cal. 106, 94 P 623; 
Chandler v. Hollingsworth, 96 Cal. A. 
472, 274 P-581. 


Ga.—Greer v. Pope, 140 Ga. 743, 
SE 846. 


79 


234 Ill. A. 


335; Hernreich v. Lidberg, 105 Ill. A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


495: Harley v. Chicago Sanitary Dist., 
54 Ill. A. 337; Grape Greek Coal Co. 
v. Spellman, 39 Ill. A. 630. 


Ind:——Lowisville,, eters he Co. aN. 
Bodenschatz-Bedford Stone Co., 141 
Ind. 251, 39 NE 708; Indianapolis 
ears Tract. Co. v. Essington, 54 


Ind. 286, 99 NE 757 [aff 54 Ind. A. 
286, {00 NE 765]; Dukes v. Bash, 29 
Ind. A. 103, 64 NE 47, 


Miss.—Jones v. Mississippi Farms 


Co., 116 Miss. 295, 76 S 880. 


N. H.—Kann v. Wausau Abrasives 
oe 81 NN H.585 129 Als Ts. 


N. J.—Wharton v. Stoutenburgh, 
N. y. Eq. 266 [aff 39 N. J. Eq. 2994. 


N. Y.—Syracuse Reduction, etec., Co. 
v. Syracuse, 172 App. Div. 224, 159 
NYS 213, 215 [quot Standard Fashion 
Gor “Vv: Siegel-Cooper CO.; ei plveiN oy 
60, 51 NE 408, 43 LRA 854, 68 AmSR 
749]; Goddard v. American Queen, 44 
App: ‘Div. 454, 64 NYS, Lo3afrewoo7 
Mise. 482, 59 NYS 46]; Fargo v. New 
York, éte:;-R. Co., 3) Mise. 205,-23 NYS 
360. 


N. D.—Kidd v. McGinnis, 
331, 48 NW 221. 


Pa.—Edison Illum. Co. v. Eastern 
Pennsylvania Power Co., 253 Pa. 457, 
98 A 652, 654 [cit Cye]; Culbertson 
v. Albright, 29-Pa, Dist? 951.959 Jicit 
Cyc]. 


Tex.—Beckham y. Munger Oil, etce., 
Co., (Civ. TA) E85 Siw 99L RC arriconvs 
Stevenson, (Civ. A.) 135 SW 260. 


Wash.—Cahalan Inv. Co. v. Yakima 
Central Heating Co., 113 Wash. 70, 
193 P1210: 


W. Va.—Martin vy. South Bluefield 
Land Co., 81 W. Va. 62, 94 SE 493. 


{a] Bule criticized.—(1) “The con- 
tention [text rule] rests on decisions. 
The law does move with the 
times, and usually moves first in the 
lower courts; indeed, the historic 
function of Supreme Courts is to pre- 
vent too rapid advance. For me the 
statement (or perhaps dictum) of 
Life Preserver, etce., Co. v. National, 
etc., Co., 252 Fed. 139, 164 CCA 251 
[cert den 248 U..S. 571; 39. SCt 11, 63 
L. ed. 426] still represents the present 
state of the law, viz. protracted su- 
pervisions of a business should not 
be assumed, but it is not true that it 
cannot be assumed. Everything de- 
pends on how insistently the justice 
of the case demands the court’s as- 
sumptions of difficult, unfamiliar, and 
contentious business problems.” 
Kearns-Gorsuch Bottle Co. v. Hart- 
ford-Fairmont Co., 1 F. (2d)- 318, 319. 
(2) By obiter dictum it has been said 
that the text rule, admitted to be for- 
merly the law, has been changed to 
prevent a travesty of justice, and that 
specific performance of contracts re- 
quiring supervision has been decreed. 
Blair v. St. Louis, etc., R. Co., 92 Mo. 
A. 538. It is to be noted that this 
dictum is based on the limited excep- 
tion to the rule as to railroad operat- 
ing contracts. 


20. U. S.—lLaurens v. Northern 
Iowa Gas, éte., Co., 262 Fed. 712 [aff 
282 Fed. 432]. 


Ala.—Alabama Water Co. v. Jasper, 
211 Ala. 280, 100 S 486; Tombigbee 
Valley R. Co. v. Fairford Lumber Co., 
155 Ala. 575, 47 S 88. 


Cal.—Pacific Electric R. Co. v. 
Campbell-Johnston, 153 Cal. 106, 94 
P 623 


35 


in. D 


—(1) Mining Contracts. Equity will not specifically 
enforce a contract to work a mine,?® or to sell all 
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R. Go., 54. Pla. 635, 45 0S 574, 127 
AmSR 155, 16 LRANS 307, 14 AnnCas 
472. 


N. Y.—Syracuse Reduction, etc., 
Co. v. Syracuse, 172 App. Div. 224, 159 
NYS 213, 215 [quot Standard Fashion 
Co. Vv. Siegel- Cooper Co., 157 N. Y. 60, 
51 NE 408,.43 LRA 854, 68 AmSR 
749]. 


Tex.—Houston Electric Co. v. Glen 
Park Co., (Civ. A.) 155 SW 965. 


Ww. Va.—Martin v. South Bluefield 
Land Co., 81 W. Va. 62, 94 SE 493. 


21. Syracuse Reduction, ete., Co. 
v. Syracuse, 172 App. Div. 224, 159 
NYS 213, 215 [quot Standard Fashion 
Co. v. Siegel-Cooper Co., 157 N. Y. 60, 
51 NE 408, 43 LRA 854, 68 AmSR 
749). 


22. Laurens v. Northern Iowa Gas, 
ete.,, (‘Co., 2625 Hed. 7,12 lait 7282 shed: 
432]; Alabama Water Co. v. Jasper, 
211 Ala. 280, 100 S 486; Houston Elec- 
trie. Co. vv. \Glen- Park Co), Chex. Cine 
oe ee SW 965. 


U. S.—Shubert v. Woodward, 
167 Fred. AK. 92UCC AMS O92 


Ala.—Black Diamond Coal Min. Co. 
v. Jones Coal Co., 200 Ala. 276, 76 S 
42; Tombigbee Valley R. Co. v. Fair- 
Fond Lumber Co., 155 Ala. 575, 47 S 
8 


Cal.—Pacific Electric R. Co. 
Peiagheh Johnston, 153 Cal. 106, 94 p 


apadie i v. Florida Hast Coast 
R. Co., 54 Fla. 635, 45 S 574, 127 AmSR 
155, 16 LRANS 307, 14 AnnCas 472. 


Pa.—Edison Illum. Co. v. Hastern 
Pennsylvania Power Co., 253 Pa. 457, 
98 A 652; Culbertson vy. Albright, 29 
Pa nDist 95. 


24. U. S.—Laurens v. Northern 
Iowa Gas, etce., Co., 262 Fed. 712 [aff 
282 Fed. 432]; Shubert v. Woodward, 
167 Fed. 47; 92 CCA 509. 


Ala.—Black Diamond Coal Min. Co. 
v. Jones Coal Co., 200 Ala. 276, 76 S 


42; Tombigbee Valley R. Co. v. Fair- 
gerd Lumber. Co.,°155 ‘Ala.’ 545, 47° S 


Cal.—Pacific Electric R. Co 
ee ans Johnston, 153 Cal. 106, 94 P 


Fla.—Taylor v. Florida East Coast 
R. Co., 54 Fla. 635, 45°:S 574, 137 
Pose "155, 16 LRANS 307, 14 AnnCas 


N. Y.—Syracuse Reduction, ete., Co. 
v. Syracuse, 172 App. Div. 224, 159 
NYS 213, 215 [quot Standard Fashion 
Co. v. Siegel- -Cooper ,;Cos," Ebi aN ae 
ae NE 408, 43 LRA 854, 68 AmSR 


Tex.—Houston Electric Co. v. Glen 
Park Co., (Civ. A.) 155 SW 965. 


25. Building and construction con- 
tracts see supra § 279 note 74 [a] (2). 


Personal service contracts see in- 
fra § 300. 


26. Cal.—Sheehan v. Vedder, 108 
Cal. App. 419, 292 P 175 [superseding 
op. (App.) 285 P 724]. 


Ill.—_ Grape Creek Coal Co. vy. Spell- 
man, 39 Ill. A. 630. 


Or. Payer v. Grayson, 30 Or, 
46 P 426. i 


Pa.—Koch’s App., 93 Pa. 434. 


se campbelt v. Rust, 85 Va. 6 
8 SE 664 A 


mn git neney v. Westminster 


§§ 288-291] 


the product of a mine27 since that involves the op- 


eration of the mine.28 


[§ 289] (2) Miscellaneous Contracts. 
going rule*® has been applied to numerous other 
contracts, such as a contract to furnish a perpetual 
supply of marble from defendant’s quarry;?° to ae- 
cept, as part of the purchase price, invoices on lum- 
ber manufactured in a mill sold defendant, the con- 
tract running for years;*! to collect garbage;°? to 
give renewal premium commissions;?? to drill oil 
to deliver all produce raised on 
land;*® to give an exclusive license to manufacture 
a patented article;*® to a grantee’s agreement to 
pump water from a well on the land conveyed;37 
to incorporate a telephone company;** to maintain 
a gin plant;°® to make monthly payments on realty 


or gas wells;34 
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in a proposed building;#1 to move a house and dig 


a well,*? to operate a sawmill,#? and to sell the en- 


The fore- 


Infrequent. 


purchased ;*° to lease a storeroom and floor space 


Brymbo Coal Co., L. R. 9 Eq. 538; 
Booth v. Pollard, 4 Y. & C. Exch. 61. 


But see Wilhite v. Skelton, 149 
HWed.467; 278) CGA 635° [rev 5 Ind: "T. 
621, 82 SW 932] (acts not so numer- 
ous, complicated, or important that 
the court cannot wisély and efficient- 
ly direct them). 


[a] Corporation to be formed.—An 
agreement for the sale of mining 
property, conveyance to be made to a 
corporation to be formed to work the 
property, imposes such _ conditions 
that the agreement could not be ade- 
quately enforced. Saunders v. Mc- 
Donough, 191 Ala. 119, 67 S 591. 


[b] Lease may be executed.—But 
where there is a contract for a lease 
of mines, to be worked in a specified 
manner, there may be a decree to exe- 
cute the lease, leaving the lessor to 
his legal remedies for future breaches 
of covenants therein. Wharton v. 
Stoutenburgh, 35 N. J. Eq. 266 [aff 39 
IN ows ud. 29 Ou): 

27. U. S—United Fuel Gas Co. v. 
Swiss Oil Corp., 41 F. (2d) 4. 

Ala.—Black Diamond Coal Min. 
Co. v. Jones Coal Co., 200 Ala. 276, 76 
S 42. 

Tll.— Grape Creek Coal Co. v. Spell- 
man, 39 Ill. A. 630. 

WwW. Va.—Geo. E. Warren Co. v. A: 
L. Black Coal Co., 85 W. Va. 684, 102 
SE 672, 15 ALR 1083. : 

Eng.—Pollard v. Clayton, 1 Kay & 
J. 462, 69 Reprint 540. 

2g. Grape Creek Coal Co. v. Spell- 
man, 39 Ill. A. 630; Geo. EB. Warren 
Co. v. A. L. Black Coal Co., 85 W. Va. 
684, 102 SE 672, 15 ALR 1083; Pollard 
v. Clayton, 1 Kay & J. 462, 69 Reprint 
540. . 

29. See supra § 287. 

Oo. Rutland Marble Co. v. Ripley, 
10 Wall. (U. 8S.) 389, 19 L. ed. 955. 


31. Stewart v. White, 189 Ala, 192, 


66 S 623. 

22. Syracuse Reduction, etc., Co. 
vy. Syracuse, 172 App. Div. 224, 159 
NYS 213. 


33. Schmitt v. King, 234 DIT. Av 335; 


4, Breeden v. Hopkins, 210 App. 
Div. 412, 206 NYS 282; Texas Pacific 
Coal, etc., Co. v. Barker, (Tex. Civ. 
A.) 252 SW 809. 


35. Alexander v. Hamilton, 287 
Fed. 508; Manchester Dairy System 
y. Hayward, 82 N. H. 193, 132 A 12; 
Elephant Butte Alfalfa Assoc. v. 
Rouault, 33 N. M. 136,:262 P 185. 


36. Life Preserver Suit Co. v. Na- 


tional Life Preserver Co., 252 Fed. 
139, 164 CCA 251 [certiorari den 248 
ESA b71,639 SCt due 63.lue eds 4261: 


37. Thiebaud v. Union Furniture 
Co., 148 Ind. 340, 42 NE 741. 


38. Hernreich v. Lidberg, 105 Ill. 
A. 495. } 


39. Beckham y. Munger Oil, 
Co., €Tex. Civ. A.) 185 SW 991. 


40. Bessemer Coal, etc., Co. v. Bul- 
lard, 215 Ala. 433, 111 S 5. 


41. Bromberg v. Eugenotto Constr. 
Co., 158 Ala. 323, 48 S 60, 19 LRANS 
ip 


dD. 


etc., 


42. Olive v. Fayette County, 219 


Ala. 172, 121 S 703. 


43. Tombigbee Valley R. Co. v. 
Fairford Lumber Co., 155 Ala. 575, 47 
S 88. 

44. Blue Point Oyster Co. v. Haag- 
enson, 209 Fed. 278. 


45. See supra § 290. 


46. Texas Farm Bureau ,Cotton 
Ass’n v. Stovall, 113 Tex. 2738, 253: SW 
1101 [rev (Civ. A.) 248 SW 1109]; 
Municipal Gas Co. v. Lone Star Gas 
Co., | (Civ. 2A.) 259 SW 684 Lafi 127 
MExa. Sol mOoLE OWA, “COGN LO Onecbioe ULE 
797); Martin vy. South Bluefield Land 
Co., 81 W. Va. 62, 94 SE 493. 


47. Black Diamond Coal Min. Co. 
v. Jones Coal Co., 200 Ala. 276, 76 S 
42; Municipal Gas Co. v. Lone Star 
Gas Co., (Civ. A.) 259 SW 684, 690 
fait) PTs Dex, 331. 3 SIW ) C20)" 790; (53 
ALR 797]; Houston Hlectric Co. v. 
Glen Park Co., (Tex. Civ. A.) 155 SW 
965. 


“The idea of the dignity and lei- 
sure of a court of equity which once 
obtained is out of place in a sys- 
tem of government in which, service 
to the public rather than personal 
comfort is the real test of the dig- 
nity of the courts. Courts of equity 
now consider more the results that 
might follow a denial of a decree for 
specific performance than the time 
and labor required of the court to en- 
force such specific performance. 
They look more to the nature of the 
impending wrong and the extent and 
character of its consequences, than 
to the time consumed and the labor 
endured in avoiding these conse- 
quences.” Municipal Gas Co, vy. Lone 
Star Gas Co., supra. 


[a] Where supervisory control is 
not necessary (1) specific perform- 
ance. may be decreed. American 
Smelting, etc., Co. v. Bunker Hill, etc., 
Min., ete., Co., 248 Fed. 172. (2) Thus, 
where provision is made for submis- 
sion to named arbitrators of matters 


tire output of an oyster bed.4+ 


[§ 290] c. Exceptions—(1) In General. 
er, the foregoing rule*® is one of decision and not 
a limitation of the court’s jurisdiction,#® and is sub- 
ject to exceptions,** particularly in-cases in which 
the public has an interest,*® where statutes confer 
the jurisdiction,*® or where there are controlling 
equities of complainant.°° 


[§ 291] (2) Where Breaches of Contract Will Be 
Contracts have been held not to fall 
within the rule, although lasting over a considerable 
period, where violations of the decree could only oc- 
cur at considerable intervals, and each violation 
would be a single completed act.*+ 


Howey- 


affecting the price, supervisory con- 
trol is not necessary. American 
Smelting, etc., Co. v. Bunker Hill, 
etc., Min. etcs\Coisupra. 13) jbhat 
a contract for the sale of oil produc- 
tion required deliveries to be made 
during a term of years is no objection 
to its specific enforcement in equity, 
since supervision is not required. 
Texas Co. v. Central Fuel Oil Co., 194 
Ned. 1,°114 CCA 2l.) (4) Defendant's 
agreement to maintain its water- 
works system for a long term of 
years, with fire hydrants, was enfore- 
ed, because of the necessity to plain- 
tiff city of fire’ protection. The de- 
cree was thought to require neither 
exercise of skill and judgment, nor 
undue supervision by the court. 
Bounds v. Hubbard City, 47 Tex. Civ. 
A. 233, 105 SW 56; Hubbard City v. 
Bounds, (Tex. Civ. A.) 95 SW 69. 


48. U. S.—Alexander v. Hamilton, 
287 Fed. 508; Shubert v. Woodward, 
167 Fed. 47, 92 CCA 509. 


Ala.—Black Diamond Coal Min. Co. 
v. Jones Coal Co., 200 Ala. 276, 76 S 
42; Stewart v. White, 189 Ala. 192, 
66 S 623. 


N. Y.—Standard Fashion (Co, v. 
Siegel-Cooper Co., 157 N. Y. 60, 51 NB 
408, 48 ALR 854, 68 AmSR 749. 


Pa.—Edison Illum. Co. v. Eastern 
Pennsylvania Power Co., 253 Pa. 457, 
98 A 652; Edison Illum. Co. v. East- 
ern Pennsylvania Power Co., 23 Pa. 
Dist. 475. 


Tex.—Beckham y. Munger Oil, ete., 
Co.,, (Civ. ,A.)H185 SW 991. 


Wash.-.—Cahalan Iny. Co. v. Yakima 
Central Heating Co., 113 Wash. 70, 
193 .-P* 210. ‘ 


W. Va.—Martin v. South Bluefield 
Land Co., 81 W. Va. 62, 94 SE 493. 


49. See statutory provisions. 


fa] In Pennsylvania equity juris-- 
diction is conferred by statute. Corn- 
wall, ete, R. Co.’s Appeal. 125 Pa. 
232, 17 A 427,11 AmSR 889. 


50. Great Lakes, etc., Transp. Co. 
v. Seranton Coal Co., 239 Fed. 603, 152 
CCA 437; Shubert v. Woodward, 167 
Fed. 47, 92 CCA 509. 


[a] Statutory right to remedy, as 
in the case of a codperative market- 
ing contract, controls. Texas Farm 
Bureau Cotton Assoc. v. Stovall, 113 
Tex. 273, 253 SW 1101 [rev (Civ. A.) 
248 SW 1109]. 

51. Texas Co. ‘y. Central Fuel Oil 
Co., 194 Fed. 1, 114 CCA 21; Goddard 
v. American Queen, 44 App. Div. 454, 
61 NYS 133 [rev 27 Misc. 482, 59 NYS 
46]. 
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[§ 292] d. Railway Operating Contracts®?—(1) 
Whether a railway operating contract 
will be specifically enforced is a matter of some 
In a remarkable series of cases, begin- 
ning with the year 1890,°* contracts involving the 
operation of railroads, often of the utmost complex- 
ity and extending over a very long term of years, 
or perpetually, have been enforced specifically.°* In 
accordance with the general rule®® the minority rule 
is that specific performance of railway operating 


In General. 


dispute.°* 


contracts will not be decreed.°* 


[§ 293] (2) To Maintain Station and Stop Trains 
An agreement by a railway company, in 
consideration of the conveyance to it of land, to 
maintain a station at a certain place for the gran- 
tor’s convenience,®* and to stop, trains thereat,°° 
will be specifically enforced unless to do so would 
be to subordinate public to private interests,®° or 
would so hamper the railroad company that it could 


Thereat. 


52. Cross references: 
Specific performance to: 

Compel operation of railroad by 
lessee see Railroads § 518 notes 
82-88. 

Enforce railroad’s public duty to 
operate see Railroads § 1094. 
Bill in nature of bill for specific per- 
formance of agreements to use 
tracks, right of way, or other prop- 
erty of another railroad see Rail- 

Toads § 277. 


538. Prospect Park, ete., R. Co. _v. 
Coney. Island, etc., R. Co., 144 N. Y:. 
152, 39 NE 17, 26 LRA 610; Lone Star 
Salt Co. v. Texas Short Line R. Co., 
99 Tex. 434, 90 SW 863, 3 LRANS 
828. 


54. Texas Co. y. Central Fuel Co., 
194 Fed. 1, 19, 114 CCA 21 [quot Cyc]; 
New River Lumber Co. vy. Tenn. R. 
Co., 136 Tenn. 661, 191 SW _ 334, 339 
[quot Cyc]; M. M. & D. D. Brown v. 
Western Md. R. Co., 84 W. Va. 271, 
99 SE 457, 460, 4 ALR 522 [quot Cyc]. 


55. U. S.—Union Pac. R. Co. v. 
Chicago, etc., R. Co., 163 U. S. 564, 16 
SCtl 1173, 4 “Ek ‘edi 265" Latk ole hea: 
309, 2 CCA 174, 47 Fed. 15]; Joy v. 
Stpluowmisyos: Wi Oo LS Ctezton oF 


L. ed. 843 [aff 29 Fed. 546]; Texas 
Cow vie Central; Fuel (Co,, 194 Weds J, 
19S i424 CCA 21) [quot Cyels. (Grand. 


Trunk Western R. Co. v. Chicago, 
ete; R. Co5 141 Fed, 785; 73° CCA" 43 
{certiorari den 201 U. S. 645, 26 SCt 
760, 50 L. ed. 903]. 


Ky.—Schmidt vy. Louisville, ete., R. 
Co., 101 Ky. 441, 41 SW 1015, 19 KyL 
666, 38 LRA 809. 


N. Y.—Prospect Park, etc., R. Co. 
v. Coney Island, etc., R. Co., 144 N. Y. 
152, 39 NE 17, 26 LRA 610. 


Pa.—Cumberland Valley R. Co. v. 
Gettysburg, ete, GR. Con Line Par bi, 
35 A 952. 


Va.—Sotthern R. Co. v. Franklin, 
ete., R. Co., 96 Va. 693, 32 SE 485, 44 
LRA 297. 


WwW. Va.—M. M. & D. D. Brown v. 
Western Md. R. Co., 84 W. Va. 271, 99 
SE 457, 460, 4 ALR 522 [quot Cyc]. 


See Black Diamond Coal Min. Co. v. 
Jones Coal Co., 200 Ala. 276, 76 S 42, 
43 [cit Cyc] (recognizing but not ap- 
plying doctrine). 


‘{a] In Tennesseé (1) railroad op- 
erating contracts are specifically en- 
forced (New River Lumber Co. y. 
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general.® 


ereed.®? 
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not properly discharge its duties to the public in 


‘[§ 294] (8) Other Operating Contracts. Specific 
performance of a contract by which a railroad com- 
pany agrees with a city, which has given it land 
and money, to maintain permanently its general 
offices and machine shop in the city cannot be de- 
Other contracts between shippers and rail- 
ways, calling for continuous acts, have in a number 
of instances been refused enforcement, as a contract 


with a quarry to furnish facilities for shipping 


Tennessee R. Co., 136 Tenn. 661, 191 
SW $34; . Louisville, ‘ete: "Ri Co. ev. 
Mississippi, ete., R. Co., 92 Tenn. 681, 
22 SW 920), (2) although there is 
early contrary authority (McCann vy. 
South Nashville St. R. Co., 2 Tenn. 
Ch. %738 [dictum]): 


[b] Basis of rule.—These deci- 
sions are partly based on public in- 
terest involved, and partly as merely 
permitting the exercise of rights de- 
fined by contract so that supervision 
by the court is rarely necessary. 
Lone Star Salt Co. v. Texas Short 
line wR. Coz, 99) Lex 5434 S00 SWVieoos, 
3 LRANS 828. 


56. See supra § 290. 


57. Ala.—Hlectric Lighting Co. v. 
Mobile ete’, Ri Co. lige Ala. 19105 19 
S 721, 55 AmSR= 927. 


Cal.—Pacific Hlectric R. Co. v. 
Campbell-Johnston, 153 Cal. 106, 94;P 


623. 


Md.—Whalen y. Baltimore, ete., R. 
Co., 108 Md. 11, 69 A 390, 129 AmSR 
423, 17 LRANS 130. 


Miss.—Jones v. Mississippi Farms 
Co., 116 Miss. 295, 76 S880. 


Oh.—Matthews vy. Southern Ohio’ 
Traction-Co., 25 Oh. Cir. Ct. 652; Port 
Clinton R. Co. v. Cleveland, etc., R. 
Co., 13 Oh. St. 544 


[a] Thus (1) duties imposed by 
ordinances which required a street 
railway company to announce the 
names of streets and the crossings of 
other railroads, and to keep for sale 
tickets on the cars, to keep within a 
prescribed speed iimit, and té operate 
a sufficient humber of cars necessa- 
ry for the public convenience and de- 
mand, could not be specifically en- 
forced (Matthews v. Southern Ohio 
Traction Co., 25 Oh. Cir. Ct. 652: Lone 
Star Salt Co. v. Texas Short Line R. 
Coy, 99 Pex. 4347) 90) “Siwy 863,00) wees 
NS 828); (2) and performance of a 
contract for the operation of a log- 
ging road will not be granted under 
the rule that specific performance of 
a contract in reference to personal 
property will not be decreed (Sims vy. 
Vanmeter Lumber Co., 96 Miss. 449, 
51 S 459). 


58. Fla.—Taylor v. Florida East 
Coast R. Co., 54 Fla. 635, 45 S 574, 
127 AmSR 155, 16 LRANS 307, 14 Ann 
Cas 472. 


Towa.—Minneapolis, ete., R. Co. v. 
Cox, 76 Iowa 306, 41 NW 24, 14 Am 
SR 216. 


stone,** to carry produce of woods across the rail- 
road to the station,*+ or to ship and receive and 
forward a certain percentage of freight.°° 

[§ 295] 6. Conveyances Enforceable as Contracts. 
An instrument in writing, intended as a conveyance 
of lands, wanting in some essential element to pass 
the legal title, will be regarded as an agreement to 
convey, and performance of it will be enforced.°® 


N. Y.—Lawrence v. Saratoga Lake 
R. Co., 36 Hun 467, 3 NYSt 743. 


S. C.—Murray v. Northwestern R. 
Co., 64 S. C. 520, 42 SE 617. 


W. Va.—Harper v. Virginian Ry. 
Cee W. Va. 788, 86 SE 919, 921 [cit 
yc]. 


Eng.—Fortescue Ve Lostwithiel, 
ete:, (RT Con [iso4g 3 he 6215 


Contra Willson v. Winchester, etc., 
R. Co., 99 Fed. 642, 41 CCA 215 [aff 
82 Fed. 151]. 


59. Taylor v. Florida East Coast 
R. Co., 54 Pla. 635;945 Sv p14, ta Aan 
SR 155, 16 LRANS 307, 14 AnnCas 
472; Lawrence v. Saratoga Lake R. 
Co.,. 363eun (CNS -Y¥a) U46%. sNwist aoe 
Hood v. Northeastern R. Co., L. R. 8 
Eq. 666 [aff 5 Ch. 525]. But see At- 
lanta, etc., R. Co. v. Speer, 32 Ga. 550, 
79 AmD 305 (agreement to receive 
and deliver grantor’s freight at a 
platform is not specifically enforce- 
able). Contra Blanchard v. Detroit, 
ete, R. Coy 3d) Miche4 3, 8) Annas 


60. Ford vy. Oregon Electrie R. Co., 
60 Or. 278, 117 P 809, 36 LRANS 358, 
AnnCas1914A 280; Harper v. Vir- 
ginian R. Co. "16° W. Viae 188786 LS 


61. Harper y. Virginian R. Co., su- 
pra. 
62. Texas, etc., R. Co. v. Marshall 


6 U. S. 398, 10 .SCt 846,34 B, ea. 
De 


63. Louisville, ete., R. Co. v. Bo-, 
denschatz-Bedford Stone Co., 141 Ind. 
251, 39 NE 708. 


64. Fortescue v. Lostwithiel, etc., 
RR. Co., [13941 63 (Chie. 


65. Lone Star Salt Co. v. Texas 
Short Line R. Co., 99 Tex. 434, 90 SW 
863 [rev 86 SW 355]. 


66.- Ala.—Gay_v. Fricks, 211 Ala. 
119, 99 S 846; Hollis v. Harris, 96 
Ala, 288, 11 S 877; Sparks v. Wood- 
stock Iron, ete., Co., 87 Ala. 294, 6'S 


195; Roney. v. Moss, 74 Ala. 390: 
Goodlett v. Hansell, 66 Ala. 151. 
Cal.—Heinlen vy. Martin, 53 Cal. 


321. 

Md.—Tiernan vy. Poor,-1 Gill & J. 
216, 19 AmD 225; Browne vy. Browne, 
1 Harr. & J. 430; Somerville vy. True- 
man, 4 Harr. & M. 43, 1 AmD 389, 


Mo.—Kirkpatrick y. Peas 
471, 101 SW 651. Se)? ee. 


N. Y.—Wendell v. Wadsworth, 20 
Johns. 659 [aff 5 Johns. Ch. 224]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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So, where a defectively executed lease is treated as 
a contract to lease,°* specific performance may be 
Since a deed invalid as a deed because 
of defective execution by an agent may be construed 
in equity as a contract,®® specific performance will 
hie to compel the execution of the deed in a proper 


_ granted. 


manner.’? 


[§ 296] 7. Gifts.” 


Wis.—Dreutzer v. Lawrence, 58 
Wis. $594, .17-) NW 4235 Conrad v. 
Schwamb, 53 Wis. 372, 10 NW 395. 


Compare McCall v. McCali, 3 Day 
(Conn.) 402 (defectively executed 
deed, accompanied by possession, is 
regarded as a voluntary defective 
conveyance which will be validated). 


But see Overman y. Kerr, 17 Iowa 
485 (if the instrument was not suffi- 
ciently delivered to be valid as a deed, 
it cannot be treated as sufficiently 
delivered to be valid as a contract). 


‘ AE See Landlord and Tenant § 
10. 

68. Reed v. Moore, 91 Fla. 900, 109 
S 86; Bournique v. Williams, 225 Ill. 
A. 12; Pero v. Miller, 32 Oh. A. 174, 
166 NE 242. 

[a] Thus specific performance of 


an agreement for a ninety-nine year 
lease of described realty, at a stated 
annual rental without revaluation, 
was decreed where there was neither 
fraud nor undue advantage, notwith- 
standing there was no covenant to 
pay the taxes and assessments to be 
levied, and no agreement for the erec- 
tion of an appropriate building, nor 
any of the other provisions usual in 
a ninety-nine year lease, as not being 
unfair and inequitable. Bournique v. 
Williams, 225 Til. A. 12. 


69. See Agency § 355. 


70. Gillespy v. Hollingsworth, 169 
Ala. 602, 53 S 987. 


[a] Specific performance instead 
of reformation.—A deed executed by 
a husband and wife, which although 
otherwise complete fails through a 
misdescription to convey the land in- 
tended, must be treated as an execu- 
tory contract by the husband to con- 
vey, which equity will enforce after 
the homestead right ceases, against 
the husband or against the heirs aft- 
er his death intestate, although not 
against his widow. Conrad Vv. 
Schwamb, 53 Wis. 372, 10 NW 395. 


71. Cross references: 
Enforcement of promise to give in 
general see Gifts § 20. 
Gifts generally see Gifts 28 C. J. p 
617. 


Oral gifts and promises to give: 

As specifically enforceable where 
partly performed see supra §8§ 
179, 180. 

What constitutes part performance 
of see supra § 228. 


72. Winslow v. Winslow, 52 Ind. 
8; Fidelity Trust Co. v. Newark Milk, 
Stee Co, uS99N: J. Hq. 9224, 108 A 54; 


Dillwyn v. Llewellyn, 31 L. J. Ch. 
658. 

73. See statutory provisions. 

74, Ark.—Guynn v. McCauley, 32 
PAST sO 


J1l.—Lonergan vy. Daily, 266 Ill. 189, 
107 NE 460. 

Ind.—Neal v. Baker, 198 Ind. 393, 
153 NE 768 [superseding op. (A.) 147 
NE 635]. ; 

N. J.—Fidelity Trust Co. v. Newark 
Milk, ete., Co., 89 N. J. Eq. 224, 108 A 
54. 


In general, a parol gift,’ or, 
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as is sometimes provided by statute,’* a promise of a 
gift,’* of land is not specifically enforceable. 
where the parol gift of,7° or promise of a gift of,7* 
land has so induced the donee to make a change of 
condition that to refuse specific performance would 
be inequitable, as where the donee has obtained pos- 


But 


session and has been induced by such gift,’? or 


Or.— Fonseth v. Larsen, 69 Or. 387, 
138 P 1080. 


Jtah.—Darke v. Smith, 14 Utah 35, 


45 P 1006. 

Wash.—Coleman vy. Larson, 49 
Wash. 321,95 P 262: 

[a] Agreement between parent 


and child.—Moore vy. Pierson, 6 Iowa 
279, 71 AmD 409. 


[b] Rent contract is not such a 
promise to give as will be specifically 
enforced. Coffey v. Cobb, 143 Ga. 539, 
85 SE 693. ‘ 


ont Galbraith v. Galbraith, 5 Kan. 


[a] A gift not relied on by the 
promisor will not be specifically en- 
forced. Anderson v. Scott, 94 Mo. 


637, 8 SW 235. 


76. Cal.—Burris v. Landers, 114 
Canes 10% Gee iai6.2s 
Conn.—Wainwright v. Talcott, 60 


Conn. 48, 22 A 484. 


Tll.— Lonergan y. Daily, 266 Ill. 189, 
107 NE 460. 


Ind.—Horner v. 
6, 60 NE 732. 

Iowa.—Campbell Vv. 
Iowa 9 

Mich.—Russell v. Russell, 94 Mich. 
122, 53 NW 920; Welch v. Whelpley, 
62 Mich. 15, 28 NW 744, 4 AmSR 810. 

Mo.—West v. Bundy, 78 Mo. 407.: 

N. J.—Tunison v.. Bradford, 49 N. 
Jel 2! Ole eee ALO Tee COUN 2a mvc 
Young, 45 No J. Ha: 27, 16 A 921. 

N. Y.—Freeman v. Freeman, 43 N. 
VitoA nol CANIS ODIs 
77. U. S.—Neale v. Neale, 9 Wall. 
1, 9 Ee ed. 590. 


Cal.—Burris v. Landers, 114 Cal. 
310, 46 P 162; Manly v. Howlett, 55 


Clarlk, 27> ind. As 


38 


Mayes, 


Cal. 94. 

Ga.—Sikes v. Seckinger, 164 Ga. 96, 
37 SE 833; Bell v. Mention, 152 Ga. 
625, 110 SE 883 (both dictum). 

Ind.—McFerran v. McFerran, 69 
Ind... 29: 

Kan.—Galbraith v. Galbraith, 5 
Kan. 402. 


Md.—Whitaker v. McDaniel, 113 
Md. 388, 78 A 1; Loney v. Loney, 86 
Mad. 652, 38 A 1071; Hardesty v. Rich- 
ardson, 44 Md. 617, 22 AmR 57. 


Mo.—Dozier v. Matson, 94 Mo. 328, 
7 SW 268, 4 AmSR 388. 


Nebr.—Wylie v. Charlton, 43 Nebr. 
840, 62 NW 220; Dawson v. McFad- 
din, 22 Nebr. 131, 34 NW 338. 


N. H.—Seavey v. Drake, 62 N. H. 
393. 

Pa.—Young Ve Flendenning, 6 
Watts 509, 31 AmD 492. 

Va.—Halsey v. Peters, 79 Va. 60; 
Burkholder v. Ludlam, 30 Gratt. (71 
Va.) 255, 32 AmR 668. 

Wash.—Coleman  y. larson, 49 
Wash. 321, 95 P 262. 

W. Va.—Sponaugle v. Warner, 98 


W. Va. 532, 127 SE 403. 
[a] Value of use and occupation. 


promise of a gift,** to make valuable permanent 


—That value of use and occupation to 
the donor exceeds the cost of the im- 
provements does not affect the rule. 
yells v. Davis, 77 Tex. 636, 14 SW 

[b] Gifts between parent and 
child are particularly within the text 


rule. Neale v. Neale, 9 Wall. (U. S.) 
1, 19 L. ed. 590; Sikes v. Seckinger, 
164 Ga. 96, 137 SE 833 (dictum); 


Bell v. Mention, 152 Ga. 625, 110 SE 
883 (dictum); Clancy vy. Flusky, 187 
Ill. 605, 58 NE 594, 52 LRA 277; Loney 
Vv. Loney; 86 Md. 652, 38. A. LoTvd: 
Hardesty y. Richardson, 44 Md. 617, 
22 AmR 57. 


[c] In Virginia the doctrine was 
abolished by Code § 2413, requiring 
gifts to be in writing and denying 
validity even where possession and 
i a Trout v. Trout, 25 SH 
98. 


78. Conn,—Wainwright v. Talcott, 
60 Conn. 43, 22 A 484. 


Ill.—Lonergan v. Daily, 266 Ill. 189, 
107 NE 460. 


Iowa.—Peters v. Jones, 35 Iowa 
512; Moore vy. Pierson, 6 Iowa 279, 71 
AmD 409. 

Mich.—Briggs v. Briggs, 113 Mich. 
371, 71 NW 632; Fairfield v. Barbour, 
51 Mich. 57, 16 NW 230. 


Mo.—West v. Bundy, 78 Mo. 407. 


N. H.—Phelan v. Adam, 79 N. H. 
348, 108 A 814. 


N. J.—France v. France, 
Eq. 650. 


N. Y.— Freeman v. Freeman, 43 N. 
Y. 34, 3 AmR 657; Lobdell v. Lobdell, 
36 N. Y. 327; Patterson v. Copeland, 
52 HowPr 460. 


Or.—Thayer v. Thayer, 69 Or. 138, 
138 P 478. 


Utah.—Karren v. Rainey, 30 Utah 


8 Noe 


7, 83 P 333; Darke v. Smith, 14 Utah 
35, 45 P 1006. 
[a] Under statutes in some juris- 


dictions, if possession of lands has 
been given under a voluntary agree- 
ment on a meritorious consideration, 
and valuable improvements have been 
made on the faith thereof, equity will 
decree a performance of the agree- 
ment. Garbutt v. Mayo, 128 Ga. 269, 
57 SE 495,13 LRANS 58; Hadden vw. 
Thompson, 118 Ga. 207, 44 SE 1001; 
Causey v. Causey, 106 Ga. 188, 32 SE 
138; Floyd v. Floyd, 97 Ga. 124, 24 
SE 451; Howell v. Ellsberry, 79 Ga. 
475, 5 SE 96; Hamilton v. Price, 72 
Ga. 214; Hughes v. Hughes, 72 Ga. 
173; Studer v. Seyer, 69 Ga. 125; 
Porter vy. Allen, 54 Ga. 623. 


[b] Promise of parent to child is 
particularly within the text rule. 
Burlingame v. Rowland, 77 Cal. 315, 
19 P 526, 1 LRA 829; Dunn v. Berk- 
shire, 175 Ill. 243, 51 NE 770; Fouts 
v. Roof, 171 Ill. 568, 50 NE 653; Kurtz 
v. Hibner, 55 Ill. 514, 8 AmR 665; Pe- 


ters v. Jones, 385 Iowa 512; Moore v. 
Pierson, 6 Iowa 279, 71 AmD 409; 
Briggs v. Briggs, 113 Mich. 371, 71 


NW 632; France v. France, 8 N. J. Eq. 
650; Gove v. Armstrong, 88 Vt. 115, 
92 A 10 [cit Cyc]; Lorentz v. Lorentz, 
14 W. Va. 761. 
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improvements to the land, where such parol gift,” 
or promise to give,®° is supported by a sufficient 
consideration, as where the donee has obtained pos- 
session and has been induced thereby to make val- 
uable permanent improvements to the land,*? al- 
though it is said that gifts of,** and promises to 
give,*® land, being of necessity voluntary, are not 
specifically enforceable; and where there has been 
a sufficient part performance to take the agreement 
out of the statute of frauds,** specific performance 


79. Ill.—Clancy v. Flusky, 187 Il. 
605, 58 NE 594, 52 LRA 277. 


Md.—Haines v. Haines, 6 Md. 435 
(dictum ). 

N. H.—Seavey v. Drake, 62 N. H. 
SB 


Pa.—Houston’s Hst., 5 Pa. Dist. 413. 
Tex.—Murphy v. Stell, 43 Tex. 123. 


Va.—Burkhalder v. Ludlam, 30 
Gratt. (71 Va.) 255, 32 AmR 668. 


80. Swales v. Jackson, 126 Ind. 282, 
26 NE 62; Law v. Henry, 39 Ind. 414; 
Horner v. Clark, 27 Ind. A. 6, 60 NE 
732; West v. Bundy, 78 Mo. 407. 


81. U. S.—Neale v. Neale, 9 Wall. 
1, 19 LL. ed. 590. 


Ark.—Guynn vy. McCauley, 32 Ark. 
OT: 


Tll.—Claney v. Flusky, 187 Ill. 605, 
58 NE 594, 52 LRA 277; Sanford v. 
Davis, 181 Ill. 570, 54 NE 977; Dunn 
v. Berkshire, 175 Ill. 243, 51 NE 770; 
Fouts v. Roof, 171 Ill. 568, 50 NE 653; 
Irwin v. Dyke, 114 Ill. 302, 1 NE 913; 
Langston v. Bates, 84 Ill. 524, 25 AmR 
466; Kurtz v. Hibner, 55 Ill. 514, 8 
AmR 665. 


Ind.—Horner vy. Clark, 27 Ind. A. 6, 
60 NE 732. 
Mo.—West v. Bundy, 78 Mo. 407. 


N. H.—Seavey v. Drake, 62 N. H. 
BIOs 

N. Y.—Freeman v. Freeman, 43 N. 
Ya 34; 3)-AmR) 657. 


SC. SEN ter Vp WLS se oo (Seen tas 
6 SE 907. 


Tex.—Murphy v. Stell, 43 Tex. 123. 
Contra Boze v. Davis, 14 Tex. 331. 


W. Va.—Lorentz v. Lorentz, 14 W. 
Va. 761. 


Eng.—Dillwyn v. Llewellyn, 
J..Ch. 658, 10 Wkly. Rep..742. 


[a] Slight expenditure.—About 
one hundred dollars expended in im- 
provements ona section of land worth 
thirteen to fourteen dollars an acre 
is not sufficient to call for specific 
performance of a parol gift. Atchley 
v. Perry, 55 Tex. Civ. A. 538,120 SW 


31 L. 


1105. 
[b] Equitable plea in suit for 
ejectment does not make available 


an adequate and complete remedy so 
as to prevent specific performance. 
Whitaker v. McDaniel, 113 Md. 388, 78 
A 1; Reich v. Reich, 83 N. J. Hq. 448, 
91 A 899. 


82. Griffin v. Griffin, 206 Ala. 489, 


90 S 907; Pinckard v. Pinckard,’ 23 
Ala. 649; Evans v. Battle, 19 Ala. 
398. 

83. Tolleson v. Blackstock, 95 Ala. 


510, 11 S 284; Forward v. Armstead, 
12 Ala. 124, 46 AmD 246, 


84. See supra § 228. 
85. Cross references: 


Contract to insure see Insurance § 
182. 


SPECIFIC PERFORMANCE 


will be decreed. 


Equitable enforcement generally of 
executory fire insurance contracts 
see Fire Insurance § 39. 


Specific performance of contract to 
issue paid-up life insurance policy 
see Life Insurance § 164. 


86. Eagle Star, etc., Dominions 
Ins. Co., v. Moore, 9 F. (2d) 296 [aff 
5 F. (2d) 358]; Hebert v. Mut. L. Ins. 
Co., 12 Fed. 807, 8 Sawy. 198; Palmet- 
to F. Ins. Co. v. Allen, 148 Miss. 97, 
114 S 145; Tucker v. Farmers’ Mut. 
F. Assoc., 71 W. Va. 690, 77 SE 279. 


87. U. S.—Franklin F. Ins. Co. v. 
Colt, 20 Wall. 560, 22 EL. ‘ed. 423; 
Tayloe v. Merchants’ F. Ins. Co., 9 
How. 390, 138 L. ed. 187; Eagle Star, 
etc., Dominions Ins. Co. v. Moore, 9 F. 
(2d) 296 [aff 5 F. (2d) 358]; Hebert v. 
aa L. Ins. Co., 12 Fed. 807, 8 Sawy. 
198. 


Ky.—Security F. Ins. Co. v. Ken- 
tucky M. & F. Ins. Co., 7 Bush 81, 3 
AmR 301. 


Miss.—Palmetto F. Ins. Co. v. Allen, 
148 Miss. 97, 114 S 145. 


Mo.—Baile v. St. Joseph F. & M. 
Ins. Co., 73 Mo. 371. 


N. Y.—Carpenter v. Mut. Safety Ins. 
Co., 4 Sandf. Ch. 408. 


Or.—Dodd v. Home Mut. Ins. Co., 22 
Or. 3, 28 P 881, 29 P 3 (dictum). 


Tex.—Westchester Fire Ins. Co. v. 
Robinson, (Civ. App.) 192 SW 793. 


W. Va.—Johnson y. Dixie Fire Ins. 
Co., 108 W. Va. 512,152 SH 11; Tucker 
v. Farmers’ Mut. F. Assoc., 71 W. Va. 
690,77 SE 2795 Croft v. Hanover 
Ins: Co., 40 W. Va. 508, 21 SHE 854, 
52 AmSR 902. 


[a] Change of policy.—Conversion 
of policy into other form of insurance 
without re-examination, on payment 
of the difference between premiums 
already paid and those required under 
converted policy, under provision en- 
titling insured thereto, can be en- 
forced in a suit for specific perform- 
ance. Attna L. Ins..Co. v. Dunken, 
266 U. S. 389, 45 SCt 129, 69 L. ed. 342 
[rev (Tex. Civ. A.) 248 SW 165]. 


[b] Renewal (1) of fire insurance 
policy may be specifically enforced. 
Palmetto F. Ins. Co. v. Allen, 148 Miss. 
97, 114 S 145; Republic Ins. Co. v. 
Poole, (Tex. Civ. App.) 257 SW 624. 
(2) Where insured property is 
burned on the day that the policy ex- 
pires, and insured, without disclosing 
the fact of the loss, sends the policy 
to the company for the purpose of 
procuring an indorsement showing a 
renewal, a court of equity will not en- 
force the delivery of the policy. 
SG Home Mut. Ins. Co., 22 Or. 3 


[c] Payment by bonds of desig- 
nated value (1) as required by the 
policy will prevent specific enforce- 
ment of an insurance policy (Griesa v. 
Mutual L. Ins. Co., 169 Fed. 509, 94 
CCA 635 [certiorari den 215 U. S. 600, 
30 SCt 400, 54 L. ed. 344]), (2) since, 
on insurer’s refusal to perform, the 


’ 


[§ 297] 8. Insurance.*® é : 
a contract to insure or to deliver a policy of insur- 
ance may be specifically enforced,** even though a 
loss has already oceurred, where there was a valid 
agreement before the loss;*8* and in the latter ease, 
the court, having acquired jurisdiction of the cause, 
will retain it for the purpose of adjusting the loss 
and awarding damages.*® 
formance may be decreed of an agreement that the 


‘ 
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It is well settled®® that 


Moreover, specific per- 


beneficiary may recover the value of 
the bonds (Griesa v. Mutual L. Ins. 
Co. supra). 


[ad] Bule applied to marine insur- 
ance policy. Chase v. Washington 
Mut, Ins: Gos, 12. Barb,- GN Yo) move, 


ss.. .U.. S.—Franklin.,F. Ins. yCoo ve 
Colt, 20 Wall. 560, 22 L. ed. 423; Tay- 
loe v. Merchants’ F. Ins. Co., 9 How. 
390, 13 L. ed. 187. 


Ind.—Kentucky Mut. 
Jenks, 5 Ind. 96. 


Miss.—Palmetto, F. Ins. Co. v. Al- 
len, 148 Miss. 97; 114 S 145; Franklin 
Hp ins: ‘Go. v., Taylor; 52) Miss .44i6 


Tex.—Westchester F. Ins. Co. 
Robinson, (Civ. App.) 192.SW 798. 


Va.—Wooddy v. Old Dominion Ins. 
Co., 31 Gratt. (72 Va.) 362, 31 AmR 
732. ; 


Ineo Commvi. 


Vv. 


W. Va.—Croft v. Hanover F. Ins. 
sey 40 W. Va. 508, 21 SE 854, 52 AmSR 
9 


[a] Contract to issue policy must 
be clearly proved.—Neville v. Mer- 
chants’, etc., Mut. Ins. Co., 19 Oh. 452; 
Suydam v. Columbus Ins. Co., 18 Oh. 
459. 


[b]: Renewal (1) of fire insurance 
policy is within the rule (Palmetto F. 
Ins. Co. v. Allen, 148 Miss. 97, 114 S 
145; Republic Ins. Co. v. Poole, (Tex. 
Civ: Avy 257 S624); (2). and ‘a-parol 
contract for renewal in the future 
when. the policy expires will not be 
specifically enforced against the com- 
pany (Westchester F. Ins. Co. 
Robinson, (Tex. Civ. A.) 192 SW 793 


89. U. S.—Franklin F. Ins. Co. 
v. Colt, 20 Wall. 560, 22 i. ed. 423; 
Commercial Mut. Ins. Co. v. Union 
Mut. Ins: Co. 19. How. 383,25 te eae 
636; Tayloe v. Merchants’ F. Ins. Co., 
9. How. 390, 13 L. ed. 187;. Hebert v: 
fens L. Ins. Co., 12 Fed. 807, 8 Sawy. 


Ind.—Kentucky Mut. 
Jenks, 5 Ind. 96. 


Ky.—Security F. Ins. Co. v. Ken- 
tucky M. & F. Ins. Co., 7 Bush 81, 3 
AmR 301. 


Mo.—Baile v. St. Joseph F. & M. 
Ins. Co., 73 Mo. 371. 


N. Y.—Carpenter v. Mutual Safety 
Ins. Co., 4 Sandf. Ch. 408. 


Or.—Dodd_v. Home Mut. Ins. Co., 
22 Or. 3, 28 P 881, 29 P 3 (dictum). 


Va.—Wooddy v. Old Dominion Ins. 
we 31 Gratt. (72 Va.) 362, 31 AmR 


W. Va.—Tucker v. Farmers’ Mut. F, 
MSSOC Tle We, Var 76905 571s SHeTO= 
Croft v. Hanover F. Ins. Co., 40 W. Va. 
508, 21 SE 854, 52 AmSR 902. 


[a] Reasons for rule——(i1) In an 
action at Jaw plaintiff would recover 
only nominal damages for the failure 
to issue the policy. Carpenter v. 
Mutual Safety Ins. Co., 4 Sandf. Ch. 
(N. Y.) 408. (2) Proceedings at law, 
if loss has occurred, would be more 
complicated and embarrassing than on 


ve 
Ne 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 297-299] 


premium shall be paid partly in cash and partly 
by a receipted bill for services rendered the com- 


pany.°° 


[§ 298] 9. Loans, Advances, or Payment of Mon- 
ey.” An agreement to borrow a sum of money and 
give security for it cannot be specifically enforced ;2 
and this is also true of an agreement to lend money, 
Further, a contract 
or agreement for the payment of money is not spe- 
cifically enforceable,®+ and this rule extends to con- 
tracts essentially for the payment of money, as an 
agreement to give plaintiff a written statement as 


whether on security or not.?? 


the policy. Tayloe v. Merchants’ F. 
ee Co:, 9 How. (U.. S.).390, 13 L. ed. 


[b] Rule applied to: (1) Fire in- 
Surance. Franklin F. Ins. Co. v. Colt, 
20. Wall.. CU. S.) 560, 22 Li: ed. 423; 


Tayloe v. Merchants’ F. Ins. Co., 9 
How. (U. S.) 390, 13 L. ed. 187; Se- 
curity F. Ins. Co. v. Kentucky M. & F. 
Ins. Co., 7 Bush (Ky.) 81, 3 AmR 301; 
Baile v. St. Joseph F. & M. Ins. Co., 
73 Mo. 371; Dodd v. Home Mut. Ins. 
Co.22, Or. 3, 28 P1881; 29 Ps: (dictum); 
Wooddy v. Old Dominion Ins. Co., 31 


Gratt. (72 Va.) 362, 31 AmR_ 732; 
Tucker v. Farmers’ Mut. F. Assoc., 
AW Via. 690, 775 SEH 279 52 Croft iv. 


Hanover F. Ins. Co., 40 W. Va. 508, 21 
SE 854, 52 AmSR 902. (2) Life in- 
Surance. Hebert v. Mut. L. Ins. Co., 
12 Fed. 807, 8 Sawy. 198; Kentucky 
Mut. ins: Co, ve Jenks, 5 dnd, 96:-.7.(3) 
Marine insurance. Commercial Mut. 
ins Co, vo Union sMutiolns:: Co., 19 
How. (U. S.) 318, 15 L. ed. 636. 


90. Otis v. Provident Savings L. 
ASS. DOC., avo, Ll, ZA. 70. 


91. Action by vendor of land see 
supra § 240. 

92. Kenner vy. Slidell Sav., etc., 
‘Aissoe.,.- 170° Lua..- 547, 128 -S 475 
(dictum); Conklin v. People’s Bldg. 
IN SSOC 4 dee Fe un Yi 2. Ac Glo 
(dictum); Rogers vy. Challis, 27 Beav. 
175, 54 Reprint 68; Western Wagon, 


CtCe 50. Ve aVest, nilso2h L-Chy 271 
(dictum). 
[a] Reason for rule—Damages at 


law would be an adequate remedy. 
Rogers v. Challis, 27 Beav. 175, 54 
Reprint 68. 


93. Colo.—Leach v. Fuller, 65 Colo. 


68, 173 P 427, 428 [quot Cyc]. 


Iowa.—Hixson v. First Nat. Bank, 
198 Iowa 942, 200 NW 710. 


La.—kKenner v. Slidell Sav., 
Assoc., 170 La. 547, 128 S 475. 


N. J.—Conklin v. People’s Bldg. 
Assoc., 41 N. J. Eq. 20, 2 A 615. 


N. Y.— Bradford, etc., R..Co. v. New 
(work, ete., R. Co., 123 N. ¥. 316; 25 
NE 499, 11 LRA 116. 


N. C.—Norwood v. Crowder, 177 N. 
C. 469, 99 SE 345. 


Eng.—South African Territories v. 
Wallington, [1898] A. C. 309; Larios 
vy. Gurety, L. R. 5 PB. C. 346; Western 
Wagon, etc., Co. v. West, [1892] 1 Ch. 
271, 275; Sichel v. Mosenthal, 30 Beav. 
371, 54 Reprint 932. 


[a] Reasons for rule.—(1) An 
adequate remedy may be had in dam- 
ages. Hixson v. New Sharon First 
Nat. Bank, 198 Iowa 942, 200 NW_710; 
Bradford, etc., R. Co. v. New York, 
etc., R. Co., 123 N. Y. 316, 25 NE 499, 
11 LRA 116; Norwood v. Crowder, 177 
N. GC. 469, 99 SE 345; South African 
Territories v. Wallington, [1898] A. 
CG. 309; Larios v. Gurety, L. R. 5 P.C. 
346. (2) Where the agreement in- 
volves a mortgage and pledge of stock, 
the court eannot enforce the details. 


etc., 


SPECIFIC PERFORMANCE 


evidence of his 


installments.97 


| 


Kenner vy. Slidell Sav., ete., Assoc., 170 
a Ate aes) 40, 


94. Ark.—Starrett v. Dickson, 136 
Ark. 326, 206 SW 441. 

Ill-—Pierce vy. Plumb; 74 Ill. 326; 
Boomer v. Cunningham, 22 Ill. 320, 


74 AmD 155. 


Jowa.—Hull v. Hull, 117 Iowa 63, 90 
NW 496. 


La.—McGaw v. O’Beirne, 
584, 52 S 775. 


Peete ee: v. Nickerson, 14 Allen 


N. Y.—Woodruff v. Germansky, 233 
INSU Yes 655) L3o NE 60s 


Pa.—Pittsburgh, ete., R. Co.’s App., 
99 Pa. 177; Hanratty v. Gardiner, 24 
Pa. Dist. 983; Van Dyke vy. Wilson, 
22 Pa. Dist. 787. 


R. I.—Duffy v. Providence Teaming 
Co., 49 R.-I. 476, 144 A 106. 


S. C.—Miller v. Newell, 20 S. C. 123, 
47 AmR 833. 


Eng.—Crampton v. Varna R. Co., L. 
Re Wiha 562: 


Man.—Belgo-Canadian Real Estate 
Co. v. Allan, [1925] 1 DomLR 41. 


[a] Thus (1) an agréement to pay 
a certain fund to one creditor instead 
of another, the promise being the only 
right to preference, is not specifically 
enforceable. Boomer v. Cunningham, 
22, Tik320, 74 AmbDy1554 (2)5 (So, a 
contract that, in consideration of mar- 
riage, a party would give to the pro- 
spective wife all his property, being 
under the facts a contract to pay 
money, is not specifically enforceable. 
Hull v. Hull, 117 Iowa 63, 90 NW 496. 
(3) An agreement to pay attorney 
out of a verdict to be recovered is 
within the rule. Miller v. Newell, 20 
So O23 472 Am R833..." (4) A. \con- 
tract to turn over city warrants is not 
enforceable. Van Dyke v. Wilson, 22 
Pa. Dist. 787. (5) A settlement of a 
suit, defendant agreeing to pay a 
stipulated sum in return for a judg- 
ment for defendant, is not specifically 


126 La. 


enforceable. Bradley v. May, 214 
Mich. 194, 188 NW 64; Hanratty v. 
Gardiner, 24 Pa. Dist. 983. 


{b] Reason for rule.—An action 
for damages, is.a complete and ade- 
quate remedy. Starrett v. Dickson, 
136 Ark. 326, 206 SW 441; Pierce v. 
Plumb, 74 Ill: 326; Boomer v.° Cun- 
ningham, 22 Ill. 320, 74 AmD 155; Hull 
v. Hull, 117 lowa 63, 90 NW 496; Mc- 
Gaw v. O’Beirne, 126 La. 584, 52 S 
775; Woodruff v. Germansky, 233 N. 
Y. 365, 135 NE 601; Pittsburgh, etc., 
R. Co.’s App., 99 Pa. 177;. Hanratty v. 
Gardiner, 24 Pa. Dist. 983; Van Dyke 
v. Wilson, 22 Pa. Dist. 787; Duffy v. 
Providence Teaming Co., 49 R. I. 476, 
144 A 106; Miller v. Newell, 20 S. C. 
123, 47 AmR°*833. 


[c] Workmen’s Compensation Act. 
—EHquity will not specifically perform 
an employer’s contract relative to 
payment of compensation, in accord- 
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right to recover money,®® to pay 


money in gold or silver coin,®* or to pay money in 
Where the charter of a corporation 
requires its contracts to be sealed, the fact that for 
want of this formality a contract for the payment 
of money is not enforceable at law does not give 
rise to an equity for its specific performance.®® 
However, where the court has jurisdiction on other 
grounds, it may order payment of money in pur- 
suance of a contract by way of complete relief.®® 


[§ 299] 10. Partnership. Ordinarily, an agreement 
to enter into a partnership,! as an agreement to 


ance with the Compensation Act, to 
an employee injured while unloading 
a vessel in navigable waters. Duffy 
v. Providence Teaming Co., 49 R. I. 
476, 144 A 106. 


[ad] Land contract.—A decree for 
specific performance of a contract for 
the sale of land held not to call sole- 
ly for payment of money. Bohlen v. 
Black, 237 Pa. 399, 85 A 470. 


95. Morgenstern v. Burkhardt, 9 
Mise. 417, 30 NYS 190; Puente v. 
Miranda, 1 Porto Rico Fed. 478. 


[a] Written assignment of inter- 
est (1) in sale of realty may be com- 
pelled by specific performance, where 
the consummation of the sale was to 
take place twenty-five years in the 
future and severance of interest would 
then be possible. Dilworth v. Nicola,. 
203 Pa. 305,62 1A. 9095) (C2) ie Wiherera 
stockholder transferred her stock to 
another stockholder, who thereby ac- 
-quired control, in consideration of an 
agreement to transfer to her an un- 
divided interest in the assets, subject 
to a due proportion of debts, the con- 
tract was subject to specific perform- 
ance as to the duty to furnish a list 
of the assets. Longino v. Webb: 
Press Co., 132 La. 25, 60 S 707. 


96. Howe v. Nickerson, 14 Allen 
(Mass.) 400; Wilson v. Morgan, 27 N. 
Y.. Super. 58, 1 AbbPrNS..174, .30 
HowPr 386. But see Hall v. Hiles, 
2 Bush (Ky.) 5382 (where gold and 
silver have different market value 
from other money, specific perform- 
ance should be granted). 

97. Brough v. Oddy, 8 L. J. Ch. O. 
S: 23, 5 EngCh 55, 39 Reprint 22, 12 
EngCh 215, 48 Reprint 86. 

98. Crampton v. Varna R. Co., L. 
R. 7 Ch. 562. 

99. Grand Rapids, ete., R. Co. v.. 
Grand Rapids, ete., R. Co., 174 Mich. 
534, 140 NW 906; Livingston v. Paint- 
er, 43 Barb. (N. Y.) 270, 19 AbbPr 28, 
28 HowPr 517. 

1. U. S.—Hyer v. Richmond Trac- 
tion Co., 168 U. S. 471, 18 SCt 114, 42 
L. ed. 547. 

Cal.—Thomason v. De Greayer, 31 
P 567; Powell vy. Maguire, 43 Cal. 11. 

Ill. Clark vy. Truitt, 183 Ill. 239. 
55 NE 683 [aff 81 Ill. A. 652]. 

Md.—Maxa v. Jones, 148 Md. 459, 
129 A 652. 

" Mass.—Somerby  v. 
Mass. 279, 19 AmR 459. 

N. Y.—Goldberg v. Kirschstein, 36 
Misc. 249, 73 NYS 358. 

Oh.—Pater v. Schumaker, 21 Oh. A. 
528, 153 NE 230. 


f 
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Pa.—Meason v. Kaine, 63 Pa. 335. 
Tex.—White v. McNeil, (Civ. <A.) 
294 SW 928. 


Wash.—Lucopoulos v. Sotriopoulos, 
111 Wash: 400, 191 P 149. 

W. Va.—Cross v. Hopkins, 6 W. Va. 
323. 
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enter into a partnership for a fixed term,” or a part- 
nership at will,? will not be specifically enforced, 
particularly where personal skill, 
services in the management of the business would 
Specific performance les to secure 
to a partner his interest in property to which, by 
the partnership agreement, he is entitled.° 
case of a partnership for a fixed term, where there 
has been part performance on plaintiff’s part, and 
it is essential to the ends of justice that the status 
of the parties be fixed by the execution of the part- 
nership articles, this may be decreed,* although the 


be required.4 


Bng.—Cowell v. Watts, 2 Hall & T. 
924, 47 Reprint 1665; Ord v. John- 
stone, 1 Jur. N. S. 1063, 4 Wkly. Rep. 
37; Scott v. Rayment, L. R. 7 Eq. 112. 


[a] Part not within rule.—Where 
a portion of an agreement to enter a 
partnership provides for conveyance 
of oil drilling rigs, the legal remedy 
is adequate and it is not subject to be 
specifically enforced. White v. Mc- 
Neil, (Tex. Civ. A.) 294 SW 928. 


[b] Yo continue partnership.— 
Partner cannot be compelled to con- 
tinue consent to partnership by suit 
for specific performance. White v. 
MeNeil, (Tex. Civ. A.) 294 SW 928; 
Cross v. Hopkins, 6 W. Va. 323. 

2. Satterthwait v. Marshall, 4 Del. 
Chi-337;) Cross v. Hopkins, 6) W. iVa- 
323; Scott v. Rayment, L. R. 7 Ea. 
2s 

[a] 
remedy at law. 
RA eg els 


3. See supra § 37. 


4., Clark w. Truitt, 283, Lu 239) 65 
NB 683 faff 81 Ill. A. 652];, Buck v. 
Smith, 29 Mich. 166, 18 AmR 84. 


5. Elliott v. Jones, 11 Del. Ch. 283, 
TOBA Pi2seesOomerby. ve eBuntin,. 1418 
Mass. 279, 19 AmR 459. 


[a] Thus, where parties entered 
into a partnership agreement as toa 
race horse, defendant might be re- 
quired specifically to perform by con- 
veying to plaintiff an undivided one- 
half interest in the animal, although 
continuance of the partnership could 
not be decreed. Elliott v. Jones, 11 
Del. Ch. 343, 101 A 874. 

6. Hart v. Hart, 188 App. Div. 283, 
176 NYS 790; Goldberg v. Kirsch- 
stein, 36 Misc. 249, 73 NYS 358; Hng- 


Reason for rule.—Adequate 


land v. Curling, 8 Beav. 129, 50 Re- 
print 51. 
7. U. S.—Karrick v. Hannaman, 


168 U. S. 328, 18 SCt 135, 42 L. ed. 484. 


Conn.—Morris v. Peckham, 51 Conn. 
128. 


Ill.— Werden v. Graham, 107 Ill. 169. 

N. Y.—Goldberg v. Kirschstein, 36 
Misc. 249, 73 NYS 358. 

Eng.—Hibbert vy. Hibbert [cit Scott 
v. Rayment, L. R. 7 Eq. 112]. 


8. Hart v. Hart, 188 App. Div. 283, 
E76 NYS! (905. Tilman v. "Cannon. 3 
Humphr. (Tenn.) 637. 


9. Whitney v. Dewey, 158 Fed. 
385, 86 CCA 21; English v. Milligan, 


27 Nebr. 326, 43 NW 120. 


10. U. S.—Rutland Marble Co. v. 
, Ripley, 10 Wall. 339, 19 L. ed. 955; 
Solinsky v. McPherson, 45 F. (2d) 
778; Weeks v. Pratt, 43 BF. (2d) 58 
[certiorari den 282 U. S. 892 mem, 51 
SCt 106 mem, 75 L. ed. 786 mem]; 
Shubert v. Woodward, 167 Fed. 47, 92 
CCA 509; Adams v. Murphy, 165 Fea. 
304, 91 CCA 272 [rev 7 Ind. T. 395, 


Scott v. Rayment, L.]| 4 
¢ 
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attention, and 


In the 


of personal 


104 SW 658]. 


Ala.—Poe v. Kemp, 206 Ala. 228, 
89 S 716; Roquemore v. Mitchell, 167 
Ala. 475, 52 S 423,140 AmSR 52; Gard- 
ner v. Knight, 124 Ala. 273, 27 S 298; 
Iron Age Pub. Co. v. Western Union 
Tel. Co., 83 Ala. 498, 3 S 449, 3 AmSR 
758. ; 

D. C.—Roller v. Weigle, 49 App. 
102, 261 Fed, 250. 


Ga.—Willingham y. Hooven, 74 Ga. 
233, 58 AmR 435. 


Ill.—Oswald v. Nehls, 233 Ill. 438, 
84 NE 619: Grape Creek Coal Co. v. 
Spellman, 39 Ill. A. 630. 


Ind.—Thiebaud v. Union Furniture 
Co., 143 Ind. 340, 42 NE. 741; In “re 
Clark, i) SB laelket = 22-2. tA Dees 
Indianapolis Northern Tract. Co. v. 
Essington, 54 Ind. A. 286, 99 NE 757 
Laff 54 Ind. A. 286, 100 NE 765]; 
Dukes v. Bash, 29 Ind. A. 103, 64 NE 
ie 


Iowa.—Elijah v. Mottinger, 161 
Iowa 371, 142 NW 1038; H. W. Gos- 


sard Co. v. Crosby, 1382 Iowa 155, 109 
NW 488, 6 LRANS 1115; Wood v. 
Iowa Bldg., etc., Assoc., 126 lowa 464, 
102 NW 410. 


La.—Snyder v. Wilder, 146 La. 811, 
84 S 104. 


Mich.—Heth v. Smith, 
328, 141 NW 583. 


175 Mich. 


Minn.—Alworth ~v. Seymour, 42 
Minn. 526, 44 NW 1030. 
Miss.—Chambers v. Davis, 128 


Miss. 613, 91 S 346, 22 ALR 114 (dic- 
tum); Bomer vy. Canady, 79 Miss. 222, 
30 S 638, 89 AmMSR 593, 55 LRA 328. 

Mo.—Falder v. Dreckshage, (A.) 
227 SW 929: Beach v. Bryan, 155 Mo. 
A. 33, 133 SW’ 635. 

N. H.—Kann v. Wausau Abrasives 
@o;, Sil IN-SEy bio bam Aus e 


INS Y¥i=—Martineve Platt. briNeiS tus 4s 
See Hamblin v. Dinneford, 2 Edw. 
529 (matters of personal service are 
for the law). 


Oh.—Nunn v. Boal, 29. Oh, A. 141, 
162 NE 724; Hayman v. Campbell, 
2 OhNPNS 213. 

Pa.—Ohio Pail Co. v. Cork, 222 Pa. 
430, di A 05a. 


R. I.—Smart v. Boston Wire Stitch- 
er Co., 50 R. I. 409, 148 A 803. 

S. C.—McCarter v. Armstrong, 32 
S. C. 208, 10 SE 953, 8 LRA 625 [aft 
BSE Ck GOlk ik Sis) G86 | 


Tex.—Houston Electric Co. v. Glen 
Park Co., (Civ. A.) 155 SW 965; Car- 
ae v. Stevenson, (Civ. A.) 135 SW 


Va.—Campbell v. Rust, 85 Va. 653, 
8 SE 664. 


Eng.—Firth v. Ridley, 33 Beav. 516, 
55 Reprint 468; Johnson v. Shrews- 
bury, jete:; (Ra Cos 3 DeaGy iin 7s 6G. 
914, 52 EngCh 710, 43 Reprint 358; 
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parties will not be compelled to act under them after 
the execution.’ So, in case of such part performance, 
defendant may be compelled to 
agreement to convey property to the firm.* \ 
ever, a partnership agreement under which, on dis- 
solution, one partner is entitled to a conveyance 
from the other of lis interest in partnership prop- 
erty is enforceable.?® 

[§ 300] 11. Personal Services—a. General Rule. 
In general, specific performance does not he to en- 
force a provision in a contract for the performance 
services?° 


carry out his 
How- 


requiring special knowl- 


Gillig v. McGhee, 15 Ir. Ch. 48; Fitz- 
patrick v. Nolan, 1 Ir. Ch. 671; White 
v. Boby, 37 L. T. Rep. N. S. 652. 


[a] In California, under the ex- 
press provisions of Civ. Code § 3390, 
a contract for personal services can- 
not be specifically enforced. South- 
ern California Poultry Producers v. 
Barlow, 189 Cal. 278, 208 P 93; Roy 
v. Pos, 183 Cal. 359, 191 P 542; Wake- 
ham v. Barker, 82 Cal. 46, 22 P 1131; 
Sheehan v. Vedder, (A.) 292 P 175 
[superseding op. 285 P 724]; Hill v. 
Waiting Mining Co., 87 Cal. A. 297, 
261.P 1115; Archer v. Miller, 73 Cal. 
A. 678, 239 P 92; Emerzian v. Asato, 
23 Cal. A, 251, 137 P 1072..~See Jol- 
liffe v. Steele, 9 Cal. A. 212, 98 P 544. 


[b] Contract construed not to be 
for personal services. Humphryes 
Mfg. Co. v. David Williams Co., 70 
Misc. 354, 128 NYS 680. 


{c] Reasons for rule.—(1) Spe- 
cific performance in such a _ case 
would trench too closely on invol- 
untary servitude. Southern Cali- 
fornia Poultry Producers v. Barlow, 
189 Cal. 278, 208 P 93; Willingham v. 


Hooven, 74 Ga. 233, 58 AmR 435; 
Elijah v. Mottinger, 161 Iowa 371, 
142 NW 1038. (2) “Any system or 


plan by which the court could order 
or direct the physical coercion of the 
laborer would be wholly out of har- 
mony with the spirit of our institu- 
tions, and his imprisonment would 
take away his power to make specific 
performance. Even if such authority 
existed its exercise would be unde- 
sirable. If the relation of employer 
and employee is to be of value or 
profit to either it must be marked by 
some degree of mutual confidence and 
satisfaction, and when these are gone 
and their places usurped by dislike 
and distrust, it is to the advantage 
of all concerned that their relations 
be severed.” H. W. Gossard Co. v. 
Crosby, 132 Iowa 155, 168, 109 NW 
483, 6 -URANS 1115. (©) “Butta 
covenant for service, if performed at 
all, must be personally performed 
under the eye of the master; and 
might, as in the case before us, re- 
quire a number of years. Such a 
performance, if enforced by law, 
would produce a state of servitude as 
degrading and demoralizing in its 
consequences, as a state of absolute 
slavery; and if enforced under a gov- 
ernment like ours, which acknowl- 
edges a personal equality, it would be 
productive of a state of feeling more 
discordant and irritating than slav- 
ery itself. Consequently, if all other 
contracts were specifically enforced 
by law, it would be impolitie to ex- 
tend the principle to contracts for 
personal services.” In re ‘Clark, 1 
Blackf.) (ind:) 1:22; 124,.12)° Amp 213% 
(4) Courts have no efficient means 
of compelling specific performance of 
Such contracts. Shubert v. Wood- 
ward, 167 Fed. 47, 92 CCA 509. (5) 
In view of the peculiar personal re- 
lation resulting from a contract of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


) 
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edge,'? ability,1? experience,!? or the exercise of 
judgment,** skill,t® taste,1® diseretion,!? labor,2§ 
tact,’® energy,?° or integrity,?! particularly where 
the performance of such services would be continu- 
However, where 
services have an unique and peculiar value, specific 


ous over a long period of time.?? 


Service, it would be inexpedient, from 
the standpoint of public policy, to 
attempt specifically to enforce the 
contract. Southern California Poul- 
try Producers v. Barlow, 189 Cal. 278, 
208 P 93. (6) It would be difficult 
or impossible to enforce the contract. 
Southern California Poultry Produc- 
ers v. Barlow, supra. (7) The right 
of a person to refuse to serve, even 
though under a binding contract to 
do so, is part of the constitutional 
personal liberty of the land. Bir- 
mingham Trust, etce., Co. v. Atlanta, 
etc., R. Co., 271 Fed. 743. 


{d] Personal services material or 
mechanical in character ordinarily are 
not specifically enforceable. Greer v. 
Pope, 140 Ga. 748, 746, 79 SE 846 
[quot Roquemore v. Mitchell, 167 Ala. 
475, 52 S 423, 140 AmSR 52; Grant- 
Jeter Co. v. American Real Estate 
Co., 159 Ga. 80, 125 SH 73]. 


ll. U. S.—Shubert v. Woodward, 
167 Fed. 47, 92 CCA 509. 


Ky.—Edelen v. Samuels, 
295, 103 SW 360, 31 KyL 731. 


Mich.—Heth v. Smith, 175 Mich. 
328, 141 NW 583. 


Mo.—Falder v. Dreckshage, (App.) 
227 SW 929. 


N. Y.—Martin v. Platt, 5 NYSt 284. 


12. Heth v. Smith, 175 Mich. 328, 
141 NW 583; Falder v. Dreckshage, 
(Mo. A.) 227 SW 929. 


13. Shubert v. Woodward, 167 Fed. 
47, 92 CCA 509; Grape Creek Coal Co. 
v. Spellman, 39 Ill. A. 630; Falder v. 
Dreckshage, (Mo. A.) 227 SW 929; 
Harlow v. Oregonian Pub. Co., 45 Or. 
o202 78 P 13%, 


14. U. S.—Rutland Marble Co. v. 
Ripley, 10 Wall. 339, 19 L.-ed. 955; 
Shubert v. Woodward, 167 Fed. 47, 92 
CCA 509. 


Ala.—Roquemore v. Mitchell, 167 
Ala. 475, 52 S 423, 140 AmSR 52; 
Bridgeport Land, etc., Co. v. Ameri- 
can Fire-Proof Steel Car Co., 94 Ala. 
592, 10 S 704;- Iron Age Pub. Co. v. 
Western Union Tel. Co., 83 Ala. 498, 
3 S 449, 3 AmSR 758. 


Tll.—Grape Creek Coal Co. v. Spell- 
man, 39 Ill. A, 630. 


Mich.—Heth v. Smith, 175 Mich. 
328, 141 NW 583. 


Miss.—Bomer yv. Canady, 79 Miss. 
222, 30 S 638, 89 AmSR 593, 55 LRA 
328. 

Mo.—Falder 
227-SW 929. 


N. Y.—Martin v. Platt, 5 NYSt 284. 


Or.—Harlow v. Oregonian Pub. Co., 
45 (Ors 520} 78: P7137. 


R. I.— Smart v. Boston Wire Stitch- 
er Co., 50 R. I. 409, 148 A 808. 


Va.—Campbell v. Rust, 85 Va. 653, 
8 SE 664. 


15. U. S.—Rutland Marble Co. v. 
Ripley, 10 Wall. 339, 19 L. ed. 955; 
Shubert v. Woodward, 167 Fed. 47, 92 
CCA 509. 


Ala.—Roquemore vy. Mitchell, 167 
Ala. 475, 52 S 423, 140 AmSR 52; 
Bridgeport Land, etc., Co. v. Ameri- 
can Fire-Proof Steel Car Co.; 94 Ala. 
592, 10 S 704; Iron Age Pub. Co. v. 
Western Union Tel. Co., 83 Ala. 498, 
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stances.?* 


3S 449, 3 AmSR 758. 


Ga.—Willingham v. Hooven, 74 Ga. 
233, 58 AmR 435. 


Ind.—Thiebaud v. Union Furniture 
Co., 143 Ind. 340, 42 NE 741. 


Ky.—Edelen vy. Samuels, 
295, 103 SW 360, 31 KyL 781. 


Mich.—Heth v. Smith, 175 Mich. 
328, 141 NW 583. 


Miss.—Bomer y. Canady, 79 Miss. 
228. 30 S 638, 89 AmSR 593, 55 LRA 


126 Ky. 


N. Y.—Martin v. Platt, 5 NYSt 284. 


Or.—Harlow v. Oregonian Pub. Co., 
45-Or: 520; V8 Piet. 


R. I.—Smart v. Boston Wire Stitch- 
er Co., 50 R. I. 409, 148 A 803. 


Va.—Campbell v. Rust, 85 Va. 653, 
8 SE 664. 


16. Thiebaud v. Union Furniture 
Co., 143 Ind. 340, 42 NE 741; Bomer 
v. Canady, 79 Miss. 222, 30 S 638, 89 
AmSR 593, 55 LRA 328. 


17. U. S.—Shubert v. Woodward, 
167 Fed. 47, 92 CCA 509. 


Ala.—Roquemore v. Mitchell, 167 
Ala. 475; -52> S) 423, 140 -AmSR 52; 
Bridgeport Land, etc., Co. v. American 
Fire-Proof Steel Co., 94 Ala. 592, 10 
S 704; Iron Age Pub. Co. v. Western 
Union Tel. Co., 83 Ala. 498, 3 S 449, 
38 AmSR 758. 


Ind.—Thiebaud v. Union Furniture 
Co., 143 Ind. 340, 42 NE 741. 


Mo.—Falder v. Dreckshage, 
227 SW 929. 


S. C.—McCarter v. Armstrong, 32 
S.C: 203, 10 SH 953, 8 LRA 625 [aft 
32S. C. 601, 11 SE 634]. 


18. Rutland Marble Co. v. Ripley, 
LOR Wall. (Uses) 839. 00. Ea ed. 9955; 
Willingham v. Hooven, 74 Ga. 233, 58 


(A.) 


AmR 435; Campbell vy. Rust, 85 Va. 
6538, 8 SE 664. 
19. Grape Creek Coal Co. v. Spell- 


man, 39 Ill. A. 630. 


20. Harlow v. Oregonian Pub. Co., 
LSS Ose, HeKO Wiesm le Hew 


21. Heth v. Smith, 175 Mich. 328, 
141 NW 583; Falder v. Dreckshage, 
(Mo. A.) 227 SW 929; Harlow v. 
Oregonian Pub. Co., 45 Or. 520, 78 P 
73.7. 


22. U. S—Rutland Marble Co. v. 
Ripley, 10 Wall. 339, 19 L. ed. 955. 


Ala.—Poe v. Kemp, 206 Ala. 228, 89 
S 716; Roquemore v. Mitchell, 167 
Ala. 475, 52 S 423, 14 AmSR 52; Iron 
Age Pub. Co. v. Western Union Tel. 
Co., 83 Ala. 498, 3 S 449, 3 AmSR 758. 


Ill.—Grape Creek Coal Co. v. Spell- 
man, 39 Ill. A. 630. 


Ind.—Thiebaud v. Union Furniture 
Co,, 143 Ind. 340, 42 NE 741. 


La.—Snyder v. Wilder, 146 La. 811, 
84 S 104. 


Mich.—Heth v. Smith, 
328, 141 NW 583. 

Mo.—Falder v. Dreckshage, 
A.) 227 SW 929. 

N. J.—Young Lock Nut Co. v. 
Brownley Mfg. Co., (Ch.) 34 A 947. 


Or.—Harlow v. Oregonian Pub. Co., 
45 Or. 520, 78 P 7387. 


175 Mich. 


(Mo. 
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performance has been awarded under some circum- 


[§ 301] b. Application to Particular Contracts— 
(1) Contracts of Business Employment. Direct spe- 
cifie performance has been refused of contracts to 
act as agent,?* manager, 


25 


corporate director,?® re- 


S. C.—McCarter v. Armstrong, 32 
S. C. 203, 10 SE 953, 8 LRA 625 [aff 
32 S. C. 601, 11 SE 634]. 


Eng.—Ryan v. Mutual 
Westminster Chambers 
[1893] 1 Ch. 116. 


For indirect enforcement of such 
contracts by injunction against en- 
gaging in other employment see In- 
junctions §§ 307-314. 


23. Manchester Dairy System v. 
Mayward, 82 N. Eh 193; 132) Arto: 
Kann v. Wausau Abrasives Co., 81 N. 
H. 535, 129 A 374; Bronk vy. Riley, 50 
Hun 489, 3 NYS 446. 


24. Colo.—Baum v. Concord Land, 
ete: Co., 24 'Coloy AW397- 13380R 160; 


Ind.—Dukes y. Bash, 29 Ind. A, 103, 
64 NE 47. 


Tontine 
Assoc., 


Iowa.—Wood v. Iowa Bldg., etc., 
Assoc., 126 Iowa 464, 102 NW 410. 
Minn.—Alworth v. Seymour, 42 


Minn. 526, 44 NW 1030. 


N. J—yYoung Lock Nut Co. v. 
Brownley Mfg. Co., (Ch.) 34 A 947. 


Okl.—Schilling v. Moore, 34 Okl. 
155, 125 P 487. 


R. I1.—Smart v. Boston Wire Stitch- 
er Co., 50 R. I. 409, 148 A 803. 


Tex.—Ansley Realty Co. v. Pope, 
105 Tex. 440, 151 SW 525 [rev (Civ. 
A.) 135 SW 1103]. 


Eing.—Oegden v. Fossick, 4 De G. 
F. & J. 426, 65 EngCh 331, 45 Reprint 
1249; Stocker v. Wedderburn, 3 Kay 
& J. 393, 69 Reprint 1162; White v. 
Boby, 3% a. eRep. NS e 652, 26 
Wkly. Rep. 133. 


fa] Reason for rule.—Damages 
form an adequate remedy. Dukes v. 
Bash, 29 Ind. A. 103, 64 NE 47; Woods 
v. Iowa Bldg., etc., Assoc., 126 Iowa 
464, 102 NW 410. 


[b] Rule applied to: 
to sell realty. Shilling v. Moore, 34 
Okl. 155, 125 P 487; Ansley Realty 
Co. v. Pope, 105 Tex. 440, 151 SW 525 
Brew Civ, 2A®) oS bee SiWy 0 Si ean Gee) 
Discover and obtain property due a 
widow. Alworth v. Seymour, 42 
Minn. 526, 44 NW 1030. (3) Secure 
right of way. Dukes v. Bash, 29 Ind. 
A. 103, 64 NE 47. (4) Sell articles. 
Smart v. Boston Wire Stitcher Co., 
50 R. I. 409, 148 A. 803; Ogden’ y. 
Fossdick, 4 De G. F. & J. 426, 65 Eng 
Ch 331, 45° Reprint©1249. (5) >). Sell 
patented articles. Stocker v. Wed- 
derburn, 3 Kay & J. 393, 69 Reprint 
1162; White v. Boby, 37 L. T. Rep. 
N.S. 652, 26.-Wkly. Rep. 233: (6) 
Sell stock. Wood v. Iowa Bldg., etc., 
Assoc., 126 Iowa 464, 102 NW 410. 


25. Shubert v. Woodward, 167 Fed. 
47, 92 CCA 509; Roller v. Weigle, 49 
App. (D. C.) 102, 261 Fed. 250; Stock- 
er v. Brockelbank, 3 Macn. & G. 250, 


(1) Agent 


49 EngCh 189, 42 Reprint 257; Gillig 
v. McGhee, 13 Ir.,Ch. 48. 
[a] Rule applied to: (1) Man- 


ager of theater. Shubert v. Wood- 
ward, 167 Med. 47, 92--CCA: 509... (2) 
Manager of baths. Gillig v. McGhee, 
13 Ir. Ch. 48. (3) Manager of man- 
ufactory. Stocker v. Brockelbank, 3 


Macn. & G. 250, 49 EngCh 189, 42 
Reprint 257. 
26. Montgomery v. Montgomery, 


OSE) Waren, ins A ON Ee 
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ceiver of rents,?7 to furnish a company of first-class 
actors,2® to distribute newspapers and collect sub- 
scriptions,?® to saw lumber,*® to collect stock,*? to 
supervise settlement work,?? or to be the confiden- 


tial servant of a railroad.?* 


[§ 302] (2) Other Contracts of Personal or Pro- 
Other instances where direct 
specific performance is refused on the principle above 
stated are agreements to support or care for the 
other party to the contract;*° a contract to sing,*® 
to act,7 or to write;** a contract by an inventor*® 
contracts requiring mechanical 


fessional Service.’* 


or an attorney;?° 


27. Pickering v. Ely, 7 Jur. 1479, 
2. Y. & Coll. 249, 21 EngCh 249, 63 Re- 
print 109. 

28. Welty v. Jacobs, 171 Ill. 624, 
49 NE 723, 40 LRA 98 [aff 64 Ill. A. 
285]. 


29. Harlow v. Oregonian Pub. Co., 
45 Or, 520, 78 P 737. 

30. Roberts v, Kelsey, 38 Mich. 
602. 

31. Hayman v. Campbell, 2 OhNP 
NS 213. 

32. Barker v. Hauberg, 325 Ill. 538, 
156 NE 806. 


33. Johnson v. Shrewsbury, etc., 
R. Co., 3 De G. M. & G. 914, 52 EngCh 
710, 438 Reprint 358. 


34. For indirect enforcement of 
these and similar contracts by in- 
junction against engaging in other 
employment see Injunctions §§ 307- 
314. 


35. Poe v. Kemp, 206 Ala. 228, 89 
S 716; Gardner v. Knight, 124 Ala. 
273, 27 S 298; Chadwick v. Chadwick, 
121 Ala. 580, 25 S 631; Oswald v. 
Nehls, 233 Ill. 438, 84 NE 619; Ryan 
v. Summers, 81 Ind. A. 225, 142 NE 
879; Mowers v. Fogg, 45 N. J. Eq. 
120, 17 A 296. But see Hackett v. 
Hackett, 67 N. H. 424, 40 A 434 (con- 
tract with consent of cestui que trust 
to convey trust property in return 
for agreement to support cestui que 
trust during life is specifically en- 
forceable); Chub) v. Peckham, 13 N. 
J. Eq. 207 (voluntary agreement 
made in good faith will be specifical- 
ly enforced). 


[a] Contract by trustees, with 
consent of cestui que trust, to con- 
vey trust property to a person who 
promises to support cestui que trust 
during life is not a continuous con- 
tract involving skill, personal labor, 
or cultivated judgment. Hackett v. 
Hackett, 67 N. H. 424, 40 A 434. - 


Specific performance of contract to 
devise or bequeath property in re- 
turn for care and support see infra 
By SL2. 


36. Sanquirico v. Benedetti, 1 
Barb. (N. Y.) 315; Mapleson v. Del 
Puente, 13 AbbNCas (N. Y.) 144. 


37. Hamblin v. Dinneford, 2 Edw. 
(N. Y.) 529; Ford v. Jermon, 6 Phila. 
(Pa.) 6. 


[a] Reason for rule.—‘“One reason 
why the courts will not attempt to 
force an unwilling performer before 
the public, is the harshness of com- 
pelling obedience by imprisonment, 
and the difficulty or rather impossti- 
bility of knowing whether his obedi- 
ence is real of illusory, when he final- 
ly consents to appear.” Ford v. Jer- 
Mon oe hile (Pa) 16; 27 


38. Clarke v. Price, 2 Wils. Ch. 157, 
37 Reprint 270. 


39. Weeks v. Pratt, 43 F. (2d) 53 
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To Indemnify. 
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skill;#! a contract for menial services;*? and other 
contracts of service and employment.** 


[§ 303] 12. Security or Indemnity—a. Contract 


Agreements to indemnify plaintiff 


may be enforced specifically,** unless such agreement 


cert. den 282 U. S. 892° niem, tbl SCt 
106 mem, 75 L. ed. 786 mem]; Wol- 
lensak v. Briggs, 119 Ill. 453, 10 NE 
23; Firth v. Ridley, 33 Beav. 516; 
Stocker v. Wedderburn, 3 Kay & J. 
393, 69 Reprint 1162. 


{a] Contract in relation te patent. 
—A contract by which defendant gave 
plaintiff one-half interest in a patent 
of an invention completed by defend- 
ant, in consideration of defendant’s 
paving the expense of making a 
model, securing the patent, etc., be- 
ing in effect an assignment of an in- 
terest therein, was not an agreement 
for personal services, so as to pre- 
vent the specific performance thereof. 
McRae v. Smart, 120 Tenn. 413, 114 
SW 729. 


40. Adams v. Murphy, 165 Fed. 304, 
91 CCA: 272° [rev 7 Ind. T. 395, 104 
SW 658]; Martin v. Platt, 5 NYSt 284. 


41. Wakeham v. Barker, 82 Cal. 46, 
22 P 1131; Edelen v. Samuels, 126 
Ky. 295, 103 SW 360, 31 KyL 731. 


[a] Rule applied to: (1) Con- 
tract of baseball player. Alleghany 
Baseball Club v. Bennett, 14 Fed. 257. 
(2) Contract to paint. Wakeham v. 
Barker §82)|Calac46,n220 4) Lis kranC3)) 
Contract to cut timber and saw: it into 
lumber. Neal v. Parker, 98 Md. 254, 
57 A 213; Adams v. Messinger, 147 
Mass. 185, 17 NE 491,°9 AmSR 679: 
Bomer v. Canady, 79 Miss. 222, 30 S 
638, 89 AmSR 593, 55 LRA 328. 


42. In re Clark, 1 Blackf. (Ind.) 
122, 12° AmD. (213% Ryan ve, Mutual 
Tontine Westminster Chambers As- 
soc., [1893] 1 Ch. 116. 


43. Webb v. England, 29 Beav. 44, 
54 Reprint 541. 


_[a]. Rule applied.—(1) A _ provi- 
sion in a contract of sale requiring 
the purchaser to use the team and 
wagon solely within the business of 
the seller cannot be specifically en- 
forced. Elijah v. Mottinger, 161 
Iowa 371, 142 NW 1038. (2) <A con- 
tract to permit complainant to carry 
out defendant’s contract with a coun- 
ty to load gravel from a pit belong- 
ing to the county, and to sell gravel 
therefrom, and to assign defendant’s 
contract with the county to complain- 
ants if the county consented, will not 
be specifically enforced. Roquemore 
v. Mitchell, 167 Ala. 475, 52 S 423, 140 
AmSR 52. 


44. Del.—Reybold v. Herdman, 2 
Del. Ch. 34, 


Ga.—Shockley v. Davis, 17 Ga. 177, 
63 AmD 233. 


FO ease ee v. Blue, 6 Blackf. 


N. J.—Bosch Magneto Co. v. Rush- 
more, 85 N. J. Eq. 98, 95 A 614. 


N. Y.—Champion vy. Brown, 6 Johns. 
Ch. 398, 10 AmD 343. 


Tenn.—Wilson y. Davidson County, 
3 Tenn. Ch. 536. 


is more than a mere contract to indemnify.*® 
a creditor has an action for damages for breach of 
a contract of guaranty,#® he cannot obtain specific 
performance of such contract;**7 but where a sure- 
ty has the right to go into a court of equity to com- 
pel payment of the debt by the principal,** he may 
| do so by a bill for specifie performance. 


Since 


49 


Eng.—Anglo-Australian L. Assur. 
Co. v. British Provident Life, etc., 
Soc., 3 Giff. 521, 66 Reprint 515, 4 
De. G.. F..& J..341,.65 Ch. 264, 45) Re= 
print 1215; Ranelagh v. Hayes, 1 
Vern. Ch. 189, 23 ‘Reprint 405. See 
Pemby v. Mathew, 1 Bro. Ch. 52, 28 
Reprint 979, Dick. 550, 21 Reprint 384 
(issue directed on bill to compel exe- 
cution of indemnity bond). 


Man.—Horsman v. Burke, 
245. 


Que.—Beaubien v. 
Super. 199. 


But see Foote v. Garland, Sm. & 
M. Ch. (Miss.) 95; Hoy v. Hans- 
borough, Freem. (Miss.) 533 (damag- 
es at law adequate). 


{a] Reason for rule.—Specific per- 
formance is decreed of contracts of 
indemnity on the principle on which 
bills quia timet are entertained. 
Reybold v. Herdman, 2 Del. Ch. 34; 
Chamberlain v. Blue, 6 Blackf. (Ind.) 
491; Champion v. Brown, 6 Johns. 
Ch. (N. Y.) 398,10 AmD 343. 


[b] Nominal damages.—An action 
at law for failure to give an indem- 
nity bond giving nominal damages 
does not furnish such complete and 
adequate remedy as bars relief by 
specific performance. Bosch Magneto 
eri v. Rushmore, 85 N. J. Eq. 93, 95 A 


4 Man. 


Ekers, 24 Que. 


Leading case.—Ranelaugh v. 
1 Vern. “Ch 189; 923 Reprint 
See Chamberlain v. Blue, 6 
Blackf. (Ind.) 491, 492; Wilson v. 
Davidson County, 3 Tenn. Ch. 536, 
542; Horsman v. Burke, 4 Man. 245, 
248 (all so saying). 


Grounds cf jurisdiction of bills quia 
timet see Quieting Title §§ 3-6. 


45. Pierce v. Plumb, 74 Ill. 326. 
f [a] Thus, where the agreement to 
indemnify is an agreement to pay 


debts of another as the purchase 
price of property sold to the de- 
fendant, specifie performance will not 
be decreed. Pierce vy. Plumb, 74 Ill. 


326. 
[b] Reason for rule-—Remedy at 
ae ga unas Pierce v. Plumb, 74 


46. See Guaranty § 172. 


47. Roberts v, Keene, 74 Misc. 238, 
133_NYS 1091. 


eae See Principal and Surety § 
49. Roberts v. Keene, 74 Misc. 238, 


133 NYS 1091. 


[a] Thus, where defendants econ- 
tracted that plaintiffs should buy 
specified stock for them and that they 
would indemnify plaintiffs from loss, 
plaintiffs were principals and defend- 
ants sureties as regards each other, 
so that specific performance was prop- 
er. Roberts vy. Keene, 74 Misc. 238, 
133 NYS 1091. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 304-307] 


[§ 304] b. Contract To Pay Off Lien. 
ments to pay off a len by mortgage, judgment, or 
otherwise, held by a third person on plaintiff’s prop- 
erty or on property contracted to be conveyed, have 
been enforced,®® unless there is an adequate reme- 


dy at law.®1 


[$ 305 ] c. Contract To Give Mortgage®?—(1) 
Mortgage on Realty. An agreement to give a mort- 
gage on land is specifically enforceable,®? unless 


50. Reilley v. Roberts, 34 N. J. Ea. 
299; Malins v. Brown, 4 N. Y. 403; 
Sasa v. Abrams, 41 Barb. (N. Y.) 


51. Blood v..Crew Levick Co., 171 
Pa. 339, 33 A 348. 


52. Mortgage of realty generally 
see Mortgages 41 C. J. 218. 


Specific performance of parol con- 
tract partly performed to execute a 
eee or deed of trust see supra § 
184, 

53. Ala.—Brown v. E. Van Win- 
kle Gin, etc., Works, 141 Ala. 580, 3 
S 243, 6 LRANS 585. 

Ark.—Lowe v. Walker, 77 Ark. 103, 
9? SW 22. 


Iowa.—Vigars v. Hewins, 184 Iowa 
683, 169 NW 119. 

Mich.—Fletcher v. Hagerman, 120 
Mich. 466, 79 NW 690; Hicks v. 
Turek, 72 Mich.:311, 40 NW 339. 


Minn.—Irvine v. Armstrong, 
Minn. 216, 17 NW 343, 


N. J.—Dean y. Anderson, 34 N. J. 
Eq. 496. 

Oh.—Ogden v. Ogden, 4 Oh. St. 182. 

Pa.—Morris v. McCutcheon, 213 Pa. 
349, 62 A 982; Corkin v. Blake, 4 
Phila, 10. 

Philippine.—Repide v. Afzelius, 39 
Philippine 190. 


Sec —Hutzler: v.) Phillips; 26S. iC. 
136, 1 SE 502, 4 AmSR 687. 


Wash.—Edwards v. Beck, 57 Wash. 
80, 106 P 492. 


~ W. Va.—Blake v. Blake, 98 W. Va. 
346, 128 SE 139, 141 [cit Cyc]. 
Eng.—Matthews vy. Goodday, 8 Jur. 
N. S. 90; Hermann v. Hodges, L. R. 
16 Eg. 18; Ashton v. Corrigan, L. R. 
isatiqn (6. 410i, J, Ch-.965— Hunter, v. 
Langford, 2 Molloy 272. 
Man.—Thompson v. Yockney, 23 
Man. 571, 14 DomLR 332, 25 WestLR 
602. 7 
Ont.—Cummings v. Doel, 10 OntWR 


31 


331; McKay v. Reed, 1 Ch. Chamb. 
208. 
[a] Absolute power of sale.— 


When a person had agreed to execute 
a mortgage of premises in the usual 
form, containing an absolute power 
of sale, in consideration of money 
due, and had, when requested to do so, 
failed to execute such mortgage, a 
decree for specific performance is 
Hermann v. Hodges, L. R. 


roper. Hod: 
76 Pa. 18; Ashton v. Corrigan, L. R. 
13) 50-706. 

[b] Basis of rule.—(1) Equity re- 
gards as done that which ought to 
be done. Lowe v. Walker, 77 Ark. 103, 
91 SW 22. (2) Specific performance 


is decreed on the principle that the 
specific act contracted for, and not 
mere pecuniary compensation prac- 
tically required. Iryine v. Armstrong, 
31 Minn. 216, 17 NW 343. (3) Spe- 
cific performance is necessary in such 
cases, not only because the contract 
affects the realty, but because the 
agreement for security ipso facto 
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Agree- 


[§ 307] 


shows that plaintiff was unwilling to 
trust to defendant’s personal respon- 
sibility, and to deprive him of the 
security bargained for is to leave him 
to a remedy to which he was unwill- 
ing to trust. Dean vy. Anderson, 34 N. 
J. Eq. 496. 


[c] Agreement to bid certain 
amount at foreclosure sale, if mort- 
gagee would foreclose (1) was not an 
agreement’ to purchase (Gregg v. Eng- 
land Loan Co., 171 Ark. 930, 287 SW 
161); (2) and hence the mortgagee 
was not entitled to specific perform- 
ance where foreclosure was had 
(Gregg v. England Loan Co., supra). 


[d] Not matter of course.—(1) In 
accordance with the principle in the 
case of a contract for the sale of real- 
ty, the remedy in the case of a mort- 
gage of land is not granted as a mat- 
ter of course. Brown v. E. Van Win- 
kle Gin, etc., Works, 141 Ala. 580, 39 
S 243, 6 LRANS 685. (2) Specific per- 
formance of contract for sale of real- 
ty as not granted as matter of course 
see supra § 238. 


54. Dazey v. Elvin, 153 Mo. A. 435, 
134 SW 85; Fidelity, etc., Co. v. Buck- 
ley, 75 N. H. 594, 73 A 641. 


[a] Where defendant is solvent 
and the land is in the hands of an in- 
nocent purchaser, a money judgment 
will constitute an adequate remedy. 


Dazey v. Elvin, 153 Mo. A. 435, 134 
SW 85. 
55. Chattel mortgages generally 


see Chattel Mortgages 11 C. J. p 387. 


56. Conn.—City F. Ins. Co. v. Olm- 
sted, 33 Conn. 476. 


Md.—Alexander v. Ghiselin, 5 Gill 
138: Sullivan: ve Duck, 1 Mad Cu... 59. 


Nebr.—Skala v. Michael, 109 Nebr. 
305, 190 NW 878; Ryan v. Donley, 69 
Nebr. 623, 96 NW 234; Sporer v. Mc- 
Dermott, 69 Nebr.- 533, 96 NW 232, 
659. 


N. Y.—Hale v. Omaha Nat. Bank, 
49 N. Y. 626; Low v. Swartwout, 171 


| App. Div. 725, 157 NYS 1067. 


Pa.—Morris v. McCutcheon, BES Pa. 
349, 62 A 982. 


R. I.—Chafee v. Sprague, 
189, 13 A 121. 


Tex.—Speer y. Allen, (Civ. A.) 135 
SW 231. 

N. B.—Jones v. Brewer, 1 N. B. Eq. 
630. 


Contra Connolly v. Montreal Park 
and Island Ry. Co., 22 Que. Super. 322. 


[a] Agreement to give pledge of 
chattels as security for plaintiff's ad- 
vances, it is held, may be enforced, 
wherever violation of the agreement 
cannot be correctly estimated in dam- 
ages. Sullivan v. Tuck, 1 Md. Ch. 
59: 

[b] A contract by testator’s chil- 
dren to convey securities of estate to 
the testator’s grandchildren, in con- 
sideration of release of interest in the 
estate, may be specifically enforced 
within the court’s discretion, the Uni- 
form Sales Act giving the buyer of 
the ascertained goods the right to spe- 


aUsJerd ae wf 


13. Separation Agreements.*® 
specific performance is otherwise a proper remedy, 
separation agreements®® and separate maintenance 
agreements®+ may be specifically enforced. 


[58 C.J.] 1059 


there is an adequate remedy at law.°4 


[S$ 306] (2) Chattel Mortgage.®® 
cific performance may be granted of a contract to 
give a chattel mortgage,°* except where there is an 
adequate remedy at law.57 


Likewise, spe- 


Where 


cific performance. Krause v. Hoff- 
man, 239 Mich. 348, 214 NW 146. 


{c] Necessity of inadequate legal 
remedy.—The right of action for spe- 
cific performance, by virtue of which 
equitable lien of mortgage covering 
after-acquired property is established, 
lies only when there is no adequate 
remedy at law. Low v. Swartwout, 
171 App. Div. 725, 157 NYS 1067. 


57. Glesenkamp vy. Radel, 10 OhS 
&CP. 559, 8 OhNP 276. 


58. Oross references: 


Equitable enforcement of separate 
maintenance agreements see Hus- 
band and Wife § 877. 


Equitable enforcement of separation 
Waters tas see Husband and Wife § 


Specific performance of agreements as 
to marriage settlements see Hus- 
band and Wife § 235. 


59. See supra §§ 4-232; 
§§ 314-413. 


60. Richards v. Richards, (Mass.) | 
169 NE 891; Doty v. Rensselaer Coun- 
ty Mut. Fire Ins. Co., 194 App. Div. 
841, 185 NYS 466; Bullock v. Bullock, 
134 Misc. 250, 234 NYS.705 [aff 227 
App. Div. 714, 286 NYS 760]; Chand- 
ler v. Chandler, 16 Pa. Dist. 48; Hart 
Ve Wart) 18i7Ch.) DS 670s besamcanus 
Wood, 12 Ch. D. 605; Fletcher v. 
Fletcher, 2 Cox Ch. 99, 30 Reprint 46; 
Wilson v. Wilson, 1 H. L. Cas. 538, 9 
Reprint 870 (agreement for separa- 
tion in consideration of abandonment 
by wife of proceedings for nullity of 
marriage); Gibbs v. Harding, L. : 
5° Ch. 336; Seeling v. Crawley,” 2 
Vern. Ch. 386. 


[a] Agreement for sale of proper- 
ty.—Where, prior to a divorce, hus- 
band and wife agree that community 
property shall be sold and the pro- 
ceeds shared equally, but the hus- 
band later refuses to sign the con- 
tract of sale, the agreement may be 
specifically enforced. Biggi v. Big- 
gi, 98 Cal. 35, 32 P 808, 35 AmSR 141. 


{[b] Cause of separation will not, 
in an action for specific performance 
of separation articles, be investigated. 
Wilson v. Wilson, 1 H. L. Cas. 538, 9 
Reprint 870. 


[ce] Effect of custody and control 
of children.—The court will not re- 
fuse to decree the specific perform- 
ance of articles of separation because 
it is provided that the wife shall have 
the custody or control of children of 
the marriage. Hart v. Hart, 18 Ch. 
16); 


{d] Substitution of performance. 
—Where the husband agrees to keep 
a house insured and repaired for the 
wife’s use and such house is de- 
stroyed by fire, the husband cannot re- 
quire the wife to live in another of 
his houses in lieu of rebuilding the 
. Doty v. Rensselaer County 
. F. Ins. Co., 194 App. Div. 841, 
185 NYS 466. 

61. Thompson v. Thompson, 178 
App. Div. 610, 165 NYS 892; Green- 
leaf v. Blakeman, 40 App. Div. 371, 58 
NYS 76 [mod on other grounds 56 


and infra 
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[§ 308] 14. Testamentary 


General. 


tion.°®4 


[§-309] b. Remedy in Nature of S 


Misc. 564, 56 NYS 76 and aff 166 N. Y. 
626, 60 NE 1111]; Adams v. Adams, 32 
Pa. Super. 353; Fletcher v. Fletcher, 
2 Cox Ch. 99, 30 Reprint 46; Gibbs v. 
Harding, 1i,.R.) 5) -Ch..,326...7Contra 
Guth vy. Guth, 3. Bro. C. C6145. Me- 
Gregor v. McGregor, 21 Q. B. D. 424. 


[a] Marriage contract.—Specific 
performance is not the proper remedy 
to enforce the marriage contract. 
McKinnon v. McKinnon, 2 Pa. Dist. 
& Co. 108. 

62. Cross references: 

As to legal remedy for the breach of 
such contract see Wills [40 Cyc 
1070]. 

Contract to make a will in general see 
Wills [40 Cye 1063]. 

Specific performance of agreement to 


make mutual wills after revoca- 
tion see Wills [40 Cye 2117]. 


63. U. S.—McKinnon v. McKinnon, 
56 Fed. 409, 5 CCA 530 [rev 46 Fed. 
aelsile 


Cal.— Wolf v. Donahue, 206 Cal. 213, 
273 P 547; Flood v. Templeton, 148 
Cal. 374, 83 P 148; Owens v. McNally, 
ites Cals 4445 45—P. 710) So, irvA 369: 
Hoyt v. Thomas, 58 Cal. A. 14, 207 P 


LOSS Christin sve, Clark, 236) Caliy vA. 
414,173 P. 109; Barry v.. Beamer; 8 
Call ACY 2005) 96a P 1313) Stewarts vi. 


Smith, 6 Cal. A. 152, 91 P 667; Schaadt 
v. New York Mut. L. Ins. Co., 2 Cal. 
A: 715, 84 P 249. 


Colo.—Swedish Evangelical Free 
Church v. Benson, 77 Colo. 370, 237 P 
165; Carl v. Northeutt, 48 Colo. 47, 
108 P 994. 


Ga.—Landrum y. Rivers, 148 Ga. 
774, 98 SE 477. 
Hawaii.—Vierra v. Shipman, 26 


Hawaii 369. 


' Me.—Eastman vy. Eastman, 117 Me. 
276,/104 A 1. 


Mass.—Noyes v. Noyes, 233 Mass. 
55, 123 NE 395. 


Mich.—Nickerson vy. Nickerson, 209 
Mich. 134, 176 NW 456. 


Minn.—Robertson v. Corcoran, 125 
Minn. 118, 145 NW 812. 


Mo.—Mahoney v. Handley, 250 SW 
379; Wanger v. Marr, 257 Mo. 482, 
497, 165 SW 1027, 1032. 

Nebr.—Best v. Gralapp, 69 Nebr. 
a 96 NW 641, 99 NW 837, 5 AnnCas 


N. J.—Johnson v. Hubbell, 10 N. J. 
Eq. 332, 66 AmD. 773. 


N. Y.—Rastetter v. Hoenninger, 214 
N. Y. 66,108 NE 210; Thomas v. 
Hens, 219 App. Div. 627, 220 NYS 785; 
Gates v. Gates, 34 App. Div. 608, 54 
NYS 454; Shakespeare v. Markham, 
10, lun 311 lati. 72 N. ¥. 4001: Salem 
v. Finney, 127 Misc. 387, 215 NYS 553; 
Rochester Trust, etc., Co. v. Brown, 
116 Misc. 184, 189 NYS 678. 


Oh.—Ralston v. McBurney, 27 O. 
C. A. 310; Gramann vy. Borgmann, 14 
OhHNPNS 449. 


Pa.—lIn re McGinley’s Est., 257 Pa. 
478, 101 A 807. 


Tex.—Masterson v. Harris, 107 Tex. 


Disposition®?—a. In 
While it is often stated that specific per- 
formance will be decreed as to contracts to devise 
or bequeath property,®* an agreement to make a cer- 
tain disposition of property by will is one which, 
strictly speaking, is not capable of a specific execu- 
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pecific Perform- 


73, 174 SW 570 [answer to certified 
questions conformed to (Civ. A.) 179 
SW 284]; Jordan v. Abney, 97 Tex. 
296, 78 SW 486;) Gerlich v. Myers, 
(Civ. A.) 290 SW 270; Dyess v. Rowe, 
(Civ. A.) 177 SW 1001. 


Va.—Plunkett v. Bryant, 101 Va. 
814, 45 SE 742. 


Wash.—Fields vy. Fields, 137 Wash. 
520 eato pe oOo. 


[a] Leading case.—Johnson Vv. 
Hubbell, 10 N. J. Ey. 332, 66 AmD 773. 
See Owens v. McNally, 113 Cal. 444, 
45 uP G:0,, Tlie) Sova kVAL COIs Bary ave 
Beamer, 8 Cal. A. 200, 96 P 373, 378; 
Lawrence v. Prosser, 88 N. J. Eq. 43, 
101 A 1040, 1042; Gramann v. Borg- 
mann, 14 OhNPNS 449, 459 (all so 
saying). 

64. U. S.—Ohlendiek v. Schuler, 
299 Fed. 182 [certiorari den 266 U.S. 
608, 45 SCt 93, 69 L. ed. 465]. 


Ala.—Allen vy. Bromberg, 
Sia, 418 SITihes 


Cal.—Rundell v. McDonald, 62 Cal. 
A. T21, 227 BP 1082s Trout yve- Ogilvie, 
41 3G all SAC LG, LSeiLe. wee 


Hawaii.—Vierra v. Shipman, 26 Ha- 
waii 369. 

Ill.—Whiton vy. Whiton, 179 Ill. 32, 
53. NE -722, 727, [aff 79 D1. A; 99, and 
quot 3 Parsons Contracts p 407]. 


Kan.—Braden v. Neal, 132 Kan. 387, 
295 P 678; Anderson v. Anderson, 75 
Kan. 117, 88 P 743, 9 LRANS 229. 


Me.—Brickley v. Leonard, 129: Me. 
94,149 A 833. 


Md.—White v. Winchester, 124 Md. 
518, 92 —A 1057, 1058, AnnCasi916D 
1156 [quot Cyc]. 


N. Y.—Hausner vy. Wickham, 186 
App. Div. 931, 172 NYS 680, 681 [quot 
Pomeroy Equity Jurisprudence p 
746}; Colby v. Colby, 8r Hun -221, 30 
NYS 677, 24 NYCivProe 148. 


N. C.—Morgan v. Tillet, 55 N. C. 39. 


S. C.—Turnipseed v. Sirrine, 57 S. 
Cx 5597 SO SE Toe OraIm sian SO. 


Va.—Milton v. Kite, 114 Va. 256, 
76 SE 313; Burdine v. Burdine, 98 
Va. 515, 36 SH 992, 81 AmSR 741. 


Wis.—In re Brill, 183 Wis. 282, 197 
NW 802. 


[a] Beasons for rule.—(1) Spe- 
cific enforcement cannot be had dur- 
ing the lifetime of the promisor be- 
cause all testamentary papers are, 
from their nature, revocable, nor aft- 
er his death, because it is no longer 
possible for him to make a will. Al- 
len v. Bromberg, 147 Ala. 317, 41 S 
771; Rundell v. McDonald, 62 Cal. A. 
721, 217 P 1082; Braden v. Neal, 132 
Kan. 387, 295 P 678; Anderson v. An- 
derson, 75 Kan. 117, 88 P 743, 9 LRA 
NS 229; Morgan v. Tillet, 55 N..C. 
39; Milton v. Kite, 114 Va. 256, 76 SE 
313; Burdine v. Burdine, 98 Va. 515, 
36 SH 992. 81 AmSR 741, (2) Any 
testamentary instrument is by its na- 
ture revocable, and, after the death 
of the promisor, cannot be performed. 
Klussman vy. Wessling, 238 Ill. 568, 
87 NE 544, 546 [quot 3 Parsons Con- 
tracts § 406]; Whiton v. Whiton, 179 


149 Ala. 
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ance—(1) General Rule. However, it is within the 
jurisdiction of a court of equity to do what 1s equiv- 
alent to a specific performance of such an agree- 
ment,®® and such a contract may be enforeed after 
the death of the promisor by fastening a trust on 
the property in the hands of heirs, devisees, and 
personal representatives®® and others holding the 


Ls 32) e523) NE 722,, 027) feath cO ep eae 
99, and quot 3 Parsons Contracts § 
407]. 


65. U. S.—Ohlendiek v. Schuler, 
299 Fed. 182 [cert den 266 U. S. 608, 
69 L. ed. 465, 45 SCt 93]. 


Ala.—Stone v. Burgeson, 215 Ala. 
23, 109 S 155; Allen v. Bromberg, 147 
Ala. 317, 41 S 771. 


Ill.—Whiton v. Whiton, 179 Til. 32, 
53 NE 722, 727 [aff.79 Ill. A. 99, and 
quot 3 Parsons Contracts p 407]. 


Kan.—Dillon v. Gray, 87 Kan. 129, 
1232) 8/58. 


Md.—White v. Winchester, 124 Md. 
518, 92 A 1057, 1058, AnnCas1916D 
1156 [quot Cyc]. 


Mo.— Wright v. Tinsley, 30 Mo. 389. 


N. Y.—Colby vy. Colby, 81 Hun 221, 
30 NYS 677, 24 NYCivProc 148. 


Va.—Milton vy. Kite, 114 Va. 256, 76 
SE 313; Burdine v. Burdine, 98 Va. 
515, 36 SE 992, 81 AmSR 741; 


66. U.S.—Brooks v. Yarbrough, 37 
F. (2d) 527; Ohlendiek v. Schuler, 299 
Fed. 182 [cert den 266 U..S: 608, 45 
SCt 93, 69 L. ed. 465]. 


Ala.—Stone v. Burgeson, 215 Ala. 
23, 109 S 155; Allen vy. Bromberg, 
147 Ala. 317, 41 S 771. 


Ark.—Black y. Hill, 
174 SW 526. 


Cal.-—Staples v. Hawthorne, 208 
Cal. 578, 283 P 67 [superseding op 
(A.) 277 P 1107]; Monsen v. Monsen, 
14 Cal. = 973 162° Py 905 Morrison sy. 
Land, 169 Cal. 580, 147 P 259; Rundell 
v..McDonald, 62. Cal, A. 721, 217) P 


117 Ark. 228, 


1082; Trout v. Ogilvie, 41 Cal. A. 167, 
182 P 3333 Barry v.-Beamer, 3 Catt 


A. 200, 96 P 378. 


Colo.—Oles v. Wilson, 57 Colo. 246, 
141 P 489. 


Ga.—Maddox v. Rowe, 23 Ga. 431, 
AmD 535. 


Hawaii.—Vierra v. Shipman, 26 Ha- 
wali 369. . 

Ill._—Klussman vy. Wessling, 238 Ill. 
568, 87 NE 544; Oswald v. Nehls, 233 
Tll. 438, 84 NE 619; Barrett v. Geis- 
inger, 179 Ill. 240, 53 NE 576; Whiton 
Vv. Whiton;y 179. Tl932,53 INE. W722, 127 
[aff 79 Ill. A. 99, and quot 3 Parsons 
Contracts p 407]; Pfeiffer v. Kemper, 
244 Til. A, 474. . 


Iowa.—Baker v. Syfritt, 147 Iowa 
49, 125 NW 998. 


Kan.—Braden v. Neal, 132 Kan. 387, 
295 P 678; Dillon’ v. Gray, 87 Kan. 
129, 123 P 878; Anderson v. Anderson, 
75 Kan. 117, 88 P 743, 9 LRANS 229; 
Newton v. Lyon, 62 Kan. 306, 62 P 
1000, 62 Kan. 651, 64 P 592. 


Me.—Brickley v. Leonard, 129 Me. 
94, 149 A 833. 


Md.—White v. Winchester, 124 Md. 
518, 92 A 1057, 1058, AnnCas1916D 
1156 [quot Cyc]. 


Mich.—Burgess v. Jackson Circuit 
Judge, 249 Mich. 558, 229 NW 481. 


68 


Miss.—Anding vy. Davis, 38 Miss. 
574, 77 AmD 658. 
Mont.—Sanger v. Huguenel, 65 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§ 309] 


property with notice of the contract®? or as volun- 
teers.°* While this remedy is more usually granted 
' in the case of contracts relating to real property,°®® 
the jurisdiction extends to contracts relating to per- 
sonal property’® under the rule?! that jurisdiction ‘ 
to compel specific performance does not rest upon 


Mont. 236, 211 P 349. 


Nebr.—Best v. Grolapp, 
811, 96 NW 641, 99 NW 837. 


WN. J.—Lawrence v. Prosser, 88 N. 
J. Eq. 43, 101 A 1040. 


N. Y.—Phalen v. U. S. Trust Co., 
MSOs IN EY ta Sa on IN 94 3 er) TR ALN S 
734; Parsell v. Stryker, 41 N. Y. 480; 
Smith v. Furst, 186 App. Div. 452, 174 
NYS 481 [rearg den 188 App. Div. 892, 
175 NYS 922]; Hausner v. Wickham, 
186 App. Div. 931, 172 NYS 680, 682 
(quot Pomeroy Equity Jurisprudence 
p 746]; Colby v. Colby, 81 Hun 221, 
30 —NYS 677, 24 NYCivProce 148; 
Shakespeare v. Markham, 10 Hun 311 
{aff 72 N. Y. 400]; Schley v. Donlin, 
131 Mise. 208, 225 NYS 453; Barrett 
v. Miner, 119 Misc. 230, 196 NYS 175; 
Rhoades v. Schwartz, 41 Misc. 648, 
85 NYS 229. 


N. C.—Earnhardt v. Clement, 137 N. 


69 Nebr. 


Ca 91-49 SH) 49" “Price v. Brice, 133 
N. C. 494, 45 SE 855. 
Oh.—Emery v. Darling, 50 Oh. St. 


160, 33 NE 715; Ralston v. McBurney, 
6 Oh, A, 303. 


Or.—Mathews Vv. 
605, 201° P 199. 


R. I.—Spencer v. Spencer, 25 R. I. 
239, 55 A 637. 


S. C.—Kerr v. Kennedy, 105 S. C. 
496, 90 SE 177; Turnipseed v. Sirrine, 
57 S. C. 559, 35 SE 757, 76 AmSR 580; 
Fogle v. St. Michael’s Church, 48 S. 
C. 86, 26 SE 99; Gary v. James, 4 S. 
CA Hav as5. 


Tenn.—Starnes v. Hatcher, 121 
Tenn. 430,07 Lit. hSW. 2495 Greens v. 
Broyles, 3 Humphr. 167, 39 AmD 156. 


Va.—Milton v. Kite, 114 Va. 256, 
76 SE 313; Plunkett v. Bryant, 101 
Va. 814, 45 SE 742; Burdine v. Bur- 
dine, 98 Va. 515, 36 SE 992, 81 AmSR 
741. 


Wis.—In re Brill, 183 Wis. 282, 197 
NW 802. 


Eng.— Ridley v. 
478, 55 Reprint 720. 


Ont.—Walker v. Baughner, 18 Ont. 
448. 


[a] Effect of divorce and alimony. 
—That a person promising to be- 
queath his property to adopted chil- 
dren had married their mother before 
the promise was made, and had ob- 
tained a divorce after twenty years 
and been required to pay her alimony, 
is not in satisfaction of the claim so 
as to prevent enforcement of the 
promise after his death. Hannemann 
v. Ott, 98 Nebr. 492, 153 NW 506. 


[b] Lost will.—Where a will has 
been executed but has been lost, the 
contract in compliance with which the 
will was made will be specifically en- 
forced. Naylor v. Shelton, 102 Ark. 
30, 143 SW 117, AnnCas1914A 394. 


[c] Form of the agreement.—lIf 
the agreement is that the promisee 
shall receive the property at the 
death of the promisor, or that it shall 
be left to him, or that it shall belong 
to him at the death of the promisor, a 
failure to specify the mode of carry- 
ing out the promise does not impair 
its binding force. There need be no 
express promise to make a will. Sut- 
ton v. Hayden, 62 Mo. 101; Best v. 
Grolapp, 69 Nebr.’ 811, 96 NW 641, 99 
NW 837; Jordan v. Abney, 97 Tex. 


ZMel ots aliily Kore 


Ridley, 34 Beav. 


SPECIFIC PERFORMANCE 


296, 78 SW 486. 


{d] Specific performance of a con- 
tract to make a will does not depend 
on the question whether the contract 
will support an action at law. Phalen 
Ven Us Soe DRUSty CO. wl Som NieeremliionuaS 
NE 943, 7 LRANS 734, 9 AnnCas 595. 


Le] Will made in violation of the 
contract should be probated.—Since 
the contract can be specifically en- 
forced only by fastening a trust 
upon the property, and enforcing the 
trust against the persons claiming 
under the wrongful will, such will 
should first be probated. Allen vy. 
Bromberg, 147 Ala. 317, 41 S 771. 


{f{] Well considered case.—Bol- 
man v. Overall, 80.Ala. 451, 2 So. 624, 
60 AmR 107. See Ralston v. Mc- 
Burney, 6 Oh. A. 308, 309 (so saying). 


[g] Covenant to make no distinc- 
tion between the covenantor’s chil- 
dren in the distribution of his estate 
by will has been enforced. Phalen v. 
Onno Lush Gon icOm Nae Veli Goneo eNED 
943, 7 LRANS 734, 9 AnnCas 595. 


[h] Contract not to change, alter, 
or revoke will may be enforced 
against the devisees under a later 
will. Kine v. Farrell, 71 App. Div. 
2195 75 NYS 542. 


67. Ala.—Allen v. Bromberg, 
Ala. 317, 41 S 771. 


Iowa.—Baker y. Syfritt, 147 Iowa 
49, 125 NW 998. 


Kan.—Braden v. Neal, 132 Kan. 387, 
295 BP 678; Dillon wv. ‘Gray, 87 -Kan: 
129, 123 P 878; Anderson v. Anderson, 
75 Kan, 117, 88 P 7438, 9 LRANS 229. 


Md.—White v. Winchester, 124 Md. 
518, 92 A 1057, 1058, AnnCas1916D 
P56 quiet Cyc, 


N. Y.—Parsell v. Stryker, 41 N. Y. 
480; Hausner v. Wickham, 186 App. 
Div. 931, 172 NYS 680. 


R. I.—Spencer v. Spencer, 25 R. I. 
239, 55 A 637, 

Va.—Milton v. Kite, 114 Va. 256, 76 
SE 313; Plunkett v. Bryant, 101 Va. 
814,-45 SE 742; Burdine v. Burdine, 
98 Va. 515, 36 SE 992, 81 AmSR 741. 


{a] Husband of promisor, not in- 
formed of a prior agreement to devise 
property to plaintiff, is not vested 
with rights superior to _ plaintiff's. 
Rundell v. McDonald, 62 Cal. A. 721, 
217 P 1082. 

68. White v. Winchester, 124 Md. 
518, 92 A 1057, 1058, AnnCas1916D 
1156 [quot Cyc]. 

69. Ohlendiek v. Schuler, 299 Fed. 
182 eert den 266 UW. SS) 608, 45 SCt 
93, 69 L. ed. 465]. 

70. Ohlendiek v. Schuler, supra; 
McKinnon vy. McKinnon, 56 Fed. 409, 
5 CCA 530 [rev 46 Fed. 713]; Law- 
rence v. Prosser, 88 N. J. Eq. 43, 101 
A 1040. 

71. See supra § 244. 

72. Ohlendiek v. Schuler, 299 Fed. 
182 [cert den 266 U. S. 608, 45 SCt 93, 
69 L. ed. 465]. 

73. Cal.—Wolf v. Donahue, 206 
Cal. 213, 273 P 547; Owens v. McNal- 
ly, 113 Cal. 444, 45 P 710, 33 LRA 369. 

Hawaii.—vVierra v. Shipman, 26 Ha- 
waii 369. 

T11—Smith v. Smith, 340 Ill. 34, 172 
NE 32. 
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any distinction between real and personal estate, 
but on the ground that damages at law will not af- 
ford a complete remedy.7? 
erning specific performance of contracts apply,7* 
as that there must be an adequate consideration,’* 
the contract must be fair and reasonable,’* cer- 


The ordinary rules gov- 


Minn.—Whitman v. 154 


Minn. 346, 191 NW 821. 
Mo.—Wright v. Tinsley, 30 Mo. 389. 


N. J.—Johnson v. Hubbell, 10 N. J. 
Eq. 332, 66 AmD.7738. 

S. C—Fogle v.. St. Michael’s 
Church, 48 S. C. 86, 26 SE 99. 


__Tex.—Dyess v. Rowe, (Civ. A.) 177 
SW 1001. 


W. Va.—Jefferson v. Simpson, 83 
W.. Va. 274, 98 SH 21:2. 


[a] Mere understanding between 
the parties, not amounting to a con- 


Dittman, 


tract, does not suffice. Johnson v. 
Johnson, 16 Minn. 512. 
74. U. S.—Ohlendiek v. Schuler, 


299 Fed. 182 [cert den 266 U. S. 608, 
45 SCt 93, 69 L. ed. 465]. 


Kan.—James y. Lane, 103 Kan. 540, 
175° PB 387. 


Me.—Brickley v. Leonard, 129 Me. 
94, 149 A 833. 


Mont.—Sanger  v. 
Mont, 236, 211 P 349. 


N. J.—Howells v. Martin, 99 N. J. 
Eq. 657, 134 A 173 [rev. on other 
grounds 101 N. J. Eq. 275, 137 A 565]. 


N. Y.—Healy v. Healy, 55 App. Div. 
315, 66 NYS 927, 8 NYAnnCas 325 
[aff 166 N. Y. 624, 60 NE 1112]; Gates 
v. Gates, 34 App. Div. 608, 54 NYS 
454; Shakespeare v. Markham, 10 
Hun 311 [aff 72 N. Y. 400]; Rhoades 
Nore Rayne, 41 Mise. 648, 85 NYS 


Wis.—In re Brill, 183 Wis. 282, 197 
NW 802. 


[a] Statutory provision applies to 
contracts to make a will. Christin 
Vv. Clarks, 36 2@alsvAs iia wise eae 
Stewart v. Smith, 6 Cal. A. 152, 91 P 
667; Schaadt v. New York Mut. L. 
Ins. Co:, 2/Cal. A. 715, 841 P 249: 


Adequacy of consideration gener- 
ally see supra §§ 123,°124. 

75. U. S.—Ohlendiek vy. Schuler, 
299 Fed. 182 [cert den 266 U. S. 608, 
45 SCt 93, 69 L. ed. 465]. 

Ga.—Landrum vy. Rivers, 
774, 98 SH 477. 

Ill.—Woods v. Evans, 113 Ill. 186, 
55 AmR 409. 

Kan.—James v. Lane, 103 Kan. 546, 
Wb Pees Sl 


Me.—Brickley v. Leonard, 129 Me 
94, 149 A 8383. 


N. J.—Howells v. Martin, 99 N. J. 


Huguenel, 65 


148 Ga. 


Eq. 657, 1384 A 173 [rev on other 
sroundsl Lok Nec. Hop e2itbs MISA 
565]. 


N. Y.—Gates v. Gates, 34 App. Div. 
608, 54 NYS 454; Shakespeare v. 
Markham, 10 Hun 311 [aff 72 N. Y. 
400]; Rhoades vy. Schwartz, 41 Misc. 
648, 85 NYS 229. 


Or.—Mathews v. 
605,) 201) Poo. 


Wis.—In re Brill, 183 Wis. 282, 197 
NW 802. 


[a] Contracts held fair.—Dalby vy. 
Maxfield, 244 Ill. 214, 91 NE 420, 135 
AmSR 312; Bateman v. Franklin, 114 
Kan. 183, 217 P 318; Nordboe v. Frye, 
107 Kan. 291, 191 P 282. 


{b] Contracts held unfair.—Spe- 
cific performance of an adoption 


Tobias, 101 Or. 
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tain,?® definite,77 free from fraud 


ence,*® mutual,*® must be in compliance with the 
statute of frauds,*® and its enforcement must not 1n- 
volve an invasion of the legal or equitable rights of 
However, where the legal 
remedy is full and adequate and does complete jus- 
tice, the relief will not be granted,** but this does not, 
follow unless it is the only remedy that affords the 


an innocent third party.*? 


plaintiff adequate relief.** 
Power of appointment by will. 


agreement to devise was refused | 
chiefly for the reason that it might 
have proved unfair to the promisor’s 
children, if he ‘had had any, and to 
his wife, if she had survived him. 
Woods v. Evans, 113 Ill. 186, 55 AmR 
409. 


[c] Contract held reasonable.— 
Thomas v. Hens, 224 App. Div. 252, 
229 NYS! 725) [aff=250 (Nw Y. 9582," 266 
NE 332]. 


{d] Statutory provision applies 
to contracts to make a will. Chris- 
Lintev. Gltark,, 36. Cally evra [4 eelviot sey 
109; Stewart v. Smith, 6 Cal. A. 152, 
NIP 667: 


Fairness and reasonableness gener- 
ally see supra §§ 126-134. 


76.8 ©al.—Chbristiny ve Clark ss6) Cals 
A. 414,°173 P 109; Stewart v. Smith, 
6 Cala A boo Pr 667 Schaadcny. 
New York Mut. L. Ins. Co., 2 Cal. A. 
715, 84 P 249. 


Ill.— Woods v. Evans, 113 Ill. 
55 AmR 409. 


Kan.—James y. Lane, 103 Kan. 540, 
illpisy ME ENC 


Miss.—Beaver v. Crump, 
34, 23 S 432. 


N. J.—Howells v. Martin, 99 N. J. 
Eq. 657, 184 A 173 [rev on other 
sTrounds. 10d 2 Nas. EDO. 27 Sy eelon AA: 
565]. 


N. Y.—Ripsom v. Hart, 64 App. Div. 
593, 72 NYS 791; Healy v. Healy, 55 
Apps Div*815) *66=N YS W927 SONY 
AnnCas 325 [aff 166 N. Y. 624, 60 
NE 1112]; Gates v. Gates, 34 App. 
Div. 608, 54 NYS 454; Shakespeare 
v. Markham, 10 Hun 311 [aff 72 N. 
Y. 400]; Rhoades v. Schwartz, 41 
Mise. 648, 85 NYS 229. 


Wis.—In re Brill, 183 Wis. 282, 197 
NW 802. 


[a] Statutory provision applies to 
contracts to make wills. Sanger vy. 
Huguenel, 65 Mont. 236, 211 P 349. 


{a] Contracts held uncertain.— 
(1) It has been held that the prom- 
isor’s agreement to give a “child’s 
part of his estate’ is too uncertain as 
to the covenant to be specifically en- 
forced. Woods v. Evans, 113 Ill. 186, 
55 AmR 409. (2) Uncertainty thas 
been found to exist in a promisor’s 
agreement to give his entire estate 
(Ripsom v. Hart, 64 App. Div. 593, 
72 NYS 791. But see Gates v. Gates, 
34 App. Div. 608, 54 NYS 454 [simi- 
lar language held _ sufficiently cer- 
tain]), (3) or all the balance of his 
property that he did not specifically 
devise or bequeath (Beaver v. Crump, 
76 Miss. 34, 28 S 432); (4) but these 
holdings seem opposed both to rea- 
son and the weight of authority (see 
supra § 308). 


77. U.S.—Brooks vy. Yarbrough, 37 
B.. (2d), 527. 


186, 


76 Miss. 


Specifie perform- 
ance will not be granted of a contract to make a will 
as to property concerning which there is a power 
of appointment by will,** since such power cannot 
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or undue influ- 


Cal.—Christin v. Clark, 36 Cal. A. 
714, 173 P 109; Stewart v. Smith, 6 
Gali 7As, T5291) Paie67 secSochaaaditay. 
New York Mut. L. Ins. Co., 2 Cal. A. 
715, 84 P 249, 


Kan.—James y. Lane, 103 Kan. 540, 
LD PSieile 


N. J.—Howells v. Martin, 99 N. J. 
Eq. 657, 134 A 173 [rev on other 
grounds 101 N. J. Eq. 275, 137 A 565]; 
Lawrence v. Prosser, 88 N. J. Eq. 48, 
101 A 1040. 


N. Y.—Healy v. Healy, 55 App. Div. 
315, 66 NYS 927, 8 NYAnnCas 325 [aff 
166 N. Y. 624, 60 NE 1112]; Gates v. 
Gates, 34 App. Div. 608, 54 NYS 454; 
Shakespeare v. Markham, 10 Hun 311 
Pafic 72 IN. Yo 7400]9" Rhoades, ev: 
Schwartz, 41 Misc. 648, 85 NYS 229. 


Or.—-Mathews vy. Tobias, 101 Or. 
605, 201 P 199. 


Wis.—In re Brill, 183 Wis. 282, 197 
NW 802. 


[a] Instrument invalid as wil, 
not made in pursuance of any con- 
tract, will not be enforced as a con- 
tract. Studer v. Seyer, 69 Ga. 125; 
Lawrence v. Prosser, 88 N. J. Eq. 
43, 101 A 1040. 


[b] Contract held definite.—In ‘re 
Neitman’s Estate, 193 Wis. 305, 214 
NW 345. 


78. See case infra this note. 


[a] Statutory provision applies to 
contracts to make a will. Stewart v. 
Smith, 6 Cal. A. 152, 91 P 667. 


79. Mathews vy. Tobias, 101 Or. 605, 
201 P 199; Rose y. Oliver, 32 Or. 447, 
52 P 176; In re Brill, 183 Wis. 282, 


197 NW 802. 


80. Stewart v. Smith, 6 Cal. A. 152, 
Sine) 66a. 
81. Stewart v. Smith, supra; 


Healy v. Healy, 55 App. Div. 315, 66 
NYS 927, 8 NYAnnCas 325 [aff 166 
N. Y. 624, 60 NE 1112]. 


82. Cal.—Zellner v. Wassman, 184 
Cal. 80, 193 P 84; Morrison v. Land, 
169 Cal. 580, 147 P 259; Flood v. Tem- 
pleton, 148 Cal. 374, 88 P 148; Hoyt 
v. Thomas, 58 Cal. A. 14, 207 P 1038; 
Christin v..Clark, 36 Cal. A. 714, 173 
P 109. See Keefe v. Keefe, 19 Cal. A. 


310, 125 P 929 (construed to devise. 


interest in realty specifically en- 
forceable, since remedy at law is in- 
adequate). 


Colo.—Swedish Evangelical Free 
epuen v. Benson, 77 Colo. 370, 237 P 


Ida.—Andrews v. Aikens, 
797, 260 P 423, 69 ALR 8. 


Me.—Brickley vy. Leonard, 129 Me. 
94,149 A 833. 


Mo.—Oliver v. 
359, 142 SW 274. 


Oh.—Babcock vy. Seitz, 122 Oh. St. 


44 Ida. 


Johnson, 238 Mo. 


4 


[§§ 309-311 |} 


be exercised by a contract to make a will.*® 


[§ 310] (2) During Life of Promisor. 
specific performance*® nor the remedy in the na- 
ture of specific performance*’ will be granted as to 
a breach of such contract during the lifetime of the © 
promisor, the remedy in such case being an action 
at law for damages.*® 
probate of a will made in violation of the contract 
does not defeat plaintiff’s right to enforce the con- 
tract;*® but plaintiff was held to have ratified the 
will by prosecuting against the estate a claim for 
his services rendered under the contract.®° 


[§ 311] (3) Contract To Devise or Bequeath to 


A failure to object to the 


453, 172. NE 275. 


[a] Mere forbearance by mortga- 
gor to assert a fixed monetary demand 
against a mortgagee’s claim on fore- 
closure, in consideration of an agree- 
ment by the mortgagee to devise the 
mortgaged property to the mortgagor, 
does not warrant specific performance 
against the mortgagee’sS executors 
and ‘heirs, since the mortgagor’s rem- 
edy by action for damages is ade- 
quate. Flood y. Templeton, 148 Cal. 
SUL Sond NAOs 


{b] It is immaterial that plaintiff 
has kept no memoranda, and is un- 
able to testify to the time devoted 
thereto or the value thereof. Hoyt 
v. Thomas, 58 Cal. A. 14, 207 P 1038. 


[c] Rule applied.—(1) Plaintiff’s 
injury from deceased’s breach of con- 
tract to devise property to her, in 
consideration of her giving up a pro- 
posed trip to Sweden, moving from 
Massachusetts to Colorado, and pay- 
ing frequent visits to deceased and 
his wife, could be fully compensated 
in money, and specific performance 
was erroneous. Swedish Evangelical 
Free Church v. Benson, 77 Colo. 370, 
237 P 165. (2) An agreement to will 
“jewelry and personal effects’? will 
not be specifically enforeed, where it 
does not appear that they were of 
such a rare nature that they could 
not be duplicated, or had a sentimen- 
tal value. Christin v. Clark, 36 Cal. 
ACE a3 bP 209: 


83. Landrum v. ‘Rivers, 148 Ga. 
774, 98 SE 477. 


84. Vinton v. Pratt, 228 Mass. 468, 
117 NE 919, LRA1918D 343; Farmers’ 
L, & T. Co. v. Mortimer, 219 N. Y. 290, 
114 NE 389, AnnCas1918E 1159. 


yt See Powers § 115 note 65 [a] 
86. Poe v. Kemp, 206 Ala. 228, 89 
S 716; Chantland v. Sherman, 148 


Iowa 352, 125 NW 871. Contra Lov- 
ett v. Lovett, 87 Ind. A. 427, 157 NE 
104 [den reh 155 NE 528]. 


[a] Reason for rule.—The will 
may be made at any time during life. 
Upon repudiation of such an agree- 
ment by denying its existence or by 
disposing of the property to be willed, 
a cause of action may accrue for the 
enforcement of the agreement 
through analogous relief by way of 
rescission or the recovery of dam- 
ages. Chantland v. Sherman, 148 
Iowa 352, 125 NW 871. 


87. Stone v. Burgeson, 21 : 
109 S 155. Aaesices 


88. See Wills [40 Cyc 1070]. 


89. Phalen v. U. S. Trust Co., 186 
N. Y. 178, 78 NE 943, 7 LRANS 734, 
9 AnnCas 595. 


90. Laird v. Laird, 115 Mich. 4 
73 NW 382. 3 ae 


For later cases, developments and changes in the law see Annotations, same title and section number 


Neither : 


§§ 311-314] 


Child. 


requirements are fulfilled.®2 


a contract to adopt.°* 


A contract to care for a child and to devise 
or bequeath to it the property of the promisor is 
a contract specifically enforceable,®! provided other 
Such contract is to 
be distinguished from the contract to adopt,®* since 
it may exist concurrently with, or separate from, 
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’ 


mutual wills.98 


[§ 312] (4) Contract To Devise or Bequeath in 
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Return for Care or Support. Further, where specifie 
performance is otherwise a proper remedy, °5 a con- 
tract to devise or bequeath property in return for 
support or care is specifically enforceable.°® 


[§ 313] (5) Contract To Make Mutual Wills. 
The foregoing rules®? apply to contracts to make 


VI. GOOD FAITH AND DILIGENCE*» 


[§ 314] A. In General. 


91. Cal.—Staples v. Hawthorne, 
208 Cal. 578, 283 P 67 [superseding 
op (A.) 277 P 1107]; Monsen v. Mon- 
sen, 174 Cal. 97, 162 P 90; Furman v. 
Craine, 18 Cal. A. 41, 121 P 1007. 


Colo.—Oles vy. Wilson, 57 Colo. 246, 
141 P 489. 


Ill.—Woods y. Evans, 


113 Ill. 186, 
55 AmR 409; 


Jones v. Bean, 136 Ill. 


A. 545. 
Iowa.—Webb v. McIntosh, 178 Iowa 
156, 159 NW 637; Chehak v. Battles, 


133 Iowa 107, 110 NW 330, 8 LRANS 
1130, 12 AnnCas 140. 


Kan.—Anderson v. Anderson, 
Kan. 117, 88 P 743, 9 LRANS 229. 


Mich.—Jones v. Ireland, 225 Mich. 
467, 196 NW 369; McCrilles v. Sut- 
ton, 207 Mich. 58, 173 NW’ 333. 


Minn.—Robertson v. Corcoran, 125 
Minn. 118, 145 NW 812. 


Mo.—Signaigo v. Signaigo, 205 SW 
23; Healey v. Simpson, 113 Mo. 340, 
20 SW 881; Sutton v. Hayden, 62 
Mo, 161. 


Mont.—Burns v. Smith, 
251, 53 P 742, 69 AmMSR 6538. 


Nebr.—Pemberton vy. Pemberton, 76 
Nebr. 669, 107 NW 996. 


N. J.—Salomonsson v. 
105 N. J. Eq. 87, 147 A 116. 


N. Y.—Winne vy. Winne, 166 N. Y. 
263, 59 NE 832, 82 AmSR 647; Healy 
Vv. Healy, 55 App. ADIV. 23 Luo, 66 NYS 
O27 Latt. 167, N.%. 572, 60. NE 1112]; 
Gates v. Gates, 34 App. Div. 608, 54 
NYS 454; Barrett v.' Miner; 119 Misc. 
230, 196 NYS 175. 


Tenn.—Starnes_ Vv. 
Tenn. 330, 117 SW 219. 


Tex.—Jordan v. Abney, 97 Tex. 296, 
78 SW 486; Allen v. Mulkey, (Civ. 
A.) 19 SW (2d) 936 [rev on other 
grounds (Commn. A.) 386 SW (2d) 
198]; Cubit vy. Jackson, (Civ. A.) 194 
Sw 594. 


15 


21 Mont. 


Olofsson, 


Hatcher, 121 


‘Wash.—Fields v. Fields, 137 Wash. 
592, 243 P 369. 

Ont.—Walker y. Boughner, 18 Ont. 
448. 

[a] Whether contract will support 
an action at law does not affect spe- 
cific enforcement. Winne v. Winne, 
166 N. Y. 263, 59 NE 832, 82 AmSR 
647. 

92. Anderson v. Anderson, 75 Kan. 
117, 88 P 743, 9 LRANS 229. 

93. See Adoption of Children § 21 
note 94 [a]. 

94. Erwin v. Erwin, 17 NYS 442 
{aff 139 N. Y. 616, 35 NE 204]. 


95. See supra §§ 4-232; and infra 
§§ 314-413. 


96. U. S.—Ohlendiek v. Schuler, 


Specific performance of 
a contract rests in the sound judicial discretion of 
the court, and in accordance with general princi- 


299 Fed. 182 [cert den 266 U. S. 608, 
45 SCt 93, 69 L. ed. 465]. 


Ala.—Stone v. Burgeson, 215 Ala. 
23, 109 S 155; Poe v. Kemp, 206 Ala. 
228, 89) S°716. 


Ark.—Black vy. Hill, 
174 SW 526; 
Ark. 30, 
394. 


Cal.—Wolf v. Donahue, 206 Cal. 
213, 273 P 547; Zellner v. Wassman, 
184 Cal. 80, 193 P 84; Owens v. Mc- 
Nally, 113 Cal. 444, 45 P 710, 33 LRA 
369; Hoyt v. Thomas, 58 Cal. A. 14, 
207 P 1088; Trout v. Ogilvie, 41 Cal. 
A. 167, 182 P 333; Barry v. Beamer, 
8 Cal. A. 200, 96 P 383. 


Ga.—Landrum vy. 
774, 98 SE 477. 


Ill.— Oswald v. Nehls, 233 Ill. 
84 NE 619. 


Iowa.—Cook v. Ely, 116 NW 129. 


Kan.—James vy. Lane, 103 Kan. 540, 
ile BPe3st; (Dillon v. Gray, 87 7kanz 
129, 123 P 878. 


Me.—Brickley v. 
94, 149 A 833. 


~ Mo.—Mahoney v. Handley, 250 SW 
379; Oliver v. Johnson, 238 Mo. 359, 
148 SW 274. 


Nebr.—Best v. Grolapp, 69 Nebr. 
811, 96 NW 641, 99 NW 837, 5 AnnCas 
491. 


N. J.—Schutt v. Methodist Episco- 
pal Church Missionary Soc., 41 N. J. 
Bq. 115, 3° A398: 


N. Y.—Shakespeare v. Markham, 10 
Hun 311 [aff 72 N. Y. 400]; Salem 
vy. Finney, 127 Mise. 387, 215 NYS 
BSR 


Oh.—Ralston v. McBurney, 6 Oh. A. 
303. 


Or.—Rose v. Oliver, 32 Or. 447, 52 
Pa1765 


S. C.—kKerr v. Kennedy, 
496, 90 SE 177. 


Tex.—Turner v. Montgomery, (Civ. 
A.) 286 SW 624 [aff (Commn. A.) 293 
SW 815]; Dyess v. Rowe, (Civ. A.) 
177 SW 1001. 


Vt.—Page v. Cave, 93 “Vt. 190, 106 
A 774. 

Va.—Milton v. 
SE 313. 

Wis.—In re Brill, 183 Wis. 282, 197 
NW 802. 


TLIP-ATK. 3228; 
Naylor y. Shelton, 102 
143 SW 117, AnnCas1914A 


Rivers, 148 Ga. 


438, 


Leonard, 129 Me. 


105 S.C. 


Kite, 114 Va. 256, 76 


97. See supra § 309. 

98. Ga.—Clements v. Jones, 166 
Ga. 738, 144 SH 319. 

Iowa.—Baker v. Syfritt, 147 Iowa 


49,125 NW 998. 


Mo.—Wanger v. Marr, 257 Mo. 497, 
165 SW 1032. 


*By BERNARD J. KENNY (§§ 314-413), 


ples of equity jurisprudence,” complainant must have 
acted in good faith,? must come into equity with 


N. J.—Howells v. Martin, 99 N. J. 
Ng. 657,-134 A 173 [rey ,on other 
grounds 101 N. J. Eq. 275, 137 A 565]; 
Tooker v. Vreeland, 92 NESE Eq. 340, 
112 A 665 [aff 93 N. IEAM 224. 115 
A 255]; Duvale vy. Duvale, 54 N. Js 
Ng. 581, 35 A 750.. 


N. Y.—Rastetter v. Hoenninger, 214 
N. Y. 66, 108 NE 210. 


Pa.—In re McGinley, 257 Pa. 478, 
101 A 807. 


Va.—Williams y. Williams, 123 Va. 
643, 96 SE 749. 


Wash.—Prince yv. Prince, 64 Wash. 
696, 117 P 260; Prince v. Prince, 64 
Wash. 552, 117 © 255. 


99. In suits: 

In equity generally see Equity § 150 
et seq. 

For: 


Accounting generally see Accounts 
and Accounting § 56 et seq. 


proce of contract see Contracts § 
Sule 


Cancellation of instrument see Can- 
Sie of Instruments §§ 89— 


Enforcement of vendor’s lien see 
Vendor and -Purchaser [39 Cye 
1846 et seq]. 

Equitable ejectment see Ejectment 
§ 392 et seq. 

Foreclosure of mortgages 
Mortgages § 1081 et seq. 
Injunction to restrain breach of 
contract see Injunctions §§ 49-58, 

281, 290-292. 

Reformation of instrument see 
Reformation of Instruments §§ 
105-107. 

To set aside fraudulent conveyance 

see Fraudulent Conveyances: § 618. 

1. See supra §§ 13-17. 


2. Maxims of equity generally sce 
Equity §§ 150-210; Injunctions §§ 49— 


see 


58, 290-292. 

3. U. S.—Rutland Marble Co. vy. 
Ripley. 10 Wall. 389, 19 L. ed. 955; 
Willard v. Tayloe, 8 Wall. 557, 19 L. 
ed. 501. 

Ala.—Gentry y. Rogers, 40 Ala. 442. 

Cal.—Conrad v. Lindley, 2 Cal. 173. 

Ky.—Skinner v. Creasy, 116 SW 
Yl aeXe 

Md.—George Gunther, Jr., Brewing 
Co. v. Brywezynski, 107 Md. 696, 69 


A 514. 


N. J.—Newark vy. Lindsley, 
114 A 794. 


N. Y.—Hamilton College Trustees 
Vv. Roberts, 223 Ne Yo 756,40 deo ON oes 


N. C.—Craver v. Sorrell, 196 N. C. 
561, 146 SH 228. 


(Ch.) 
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clean hands,# and do what is just and equitable to 
There are few cases in which courts 
of equity will insist on the maxim that he who seeks 
equity must do equity® with more rigor than in suits 
for the specific performance of contracts.’ The facts 
and circumstances of each ease must control the 
court in its determination of the question of com- 
Specific performance will 
be denied where plaintiff is guilty of acts amounting 
to fraud® or false representations,'® or which are 
Where two parties enter into a con- 


defendant.° 


plainant’s good faith.* 


misleading.’* 


N. Di—Raasch v. Goulet, 57 N. D. 
674, 223 NW 808; Nelson vy. McCue, 
37 N. D.1183;, 168 NW 724. 


W. Va.—Buffalo Coal & Coke Co. v. 
Vance, 71 W. Va. 148, 76 SE 177. 


{a] Exercise of option.—In a suit 
for specific performance of an option 
contract to convey land to be chosen 
by plaintiff at a future date, the fact 
that the grantee could possibly, in 
the opinion of experts, get along 
without the land did not show bad 
faith in their exercise of the option. 
Hamilton College Trustees v. Rob- 
ects, 22a N. Vs bo, 119 NE 97. 


4. U. S.—Elkhorn-Hazard Coal Co. 
v. Kentucky River Coal Corp., 20 F. 


(2d) 67; Shubert v. Woodward, 167 
Fed. 47. 

Ark.—Livingston y. Cochran, 33 
Ark, 294. 


Mich.—Lake Erie Land Co. v. Chil- 
inski, 197 Mich. 214, 163 NW 929. 


Mo.—Houtz v. Hellman, 228 Mo. 
655, 128 SW 1001. 


Mont.—Interior Securities Co. v. 
Campbell, 178 P 582. 


N. Y.—Dempsey v. O’Rourke, 
NYS 925. 


Okl.—Flechs v. Richie, 91 Okl. 95, 
216 P 644. 


Pa.—Chandler v. Chandler, 220 Pa. 
311, 69 A 806; Reynolds v. Boland, 
202 Pa. 642; 52 A 19. 


Tenn.—Caldwell vy. Virginia F. & 
MM.) Ins; "Co.; 124° ‘Tenns .593, 139) Sw 
698. 


Utah.—Swanson vy. Sims, 170 P 774. 
Va.—Morris v. Harrop, 152 SE 343. 


Eng.—Cadman vy. Horner, 18 Ves. 
Jr. 10, 34 Reprint 221. 


[a] Illustration.—Where it ap- 
pears that those seeking to enforce 
as purchasers a contract for the sale 
of land acted through the medium of 
an irresponsible person, so that at 
the time the contract was signed no 
one was bound to the vendor, and the 
purchase was evidently a trick to hold 
the land pending the rise or fall of 
real estate market, those actually in- 
terested as purchasers did not come 
into equity with clean ‘hands in seek- 
ing to enforce the contract. Houtz vy. 
Hellman, 228 Mo. 655, 128 SW 1001. 


{[b] Umauthorized discounts to 
vendee.—Where the secretary of a 
realty company had fraudulently al- 
lowed discounts to plaintiffs on pay- 
ments on a land contract, the fact 
that the company had selected such 
dishonest agent would not affect 
plaintiff's later right to be heard ina 
court of equity. Commer vy. Potter, 
232 Mich. 263, 205 NW 172. 


5. Ala.—Irvin v. Bailey, 
467. 


Cal.—Ballard y. Carr, 48 Cal. 74. 
Fla.—Pensacola Gas Co. vy. Provi- 


156 


72 Ala. 
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ance.?? 


sional Municipality, 33 Fla. 348. 


Ida.—Rule v. Pope, 37 Ida. 165, 215 
P 532. 

Iowa.—Brown v. Widen, 
158. 

Kan.—MecMichael y. Crawford, 104 
Kan. 748, 1805P “Wii. 

Ky.—Clay vy. Turner, 

Mass.—Barrell_ v. 
Mass. 383, 155 NE 193. 

Mich.—Smith vy. Stewart, 245 Mich. 
452, 222 NW 713 [cit Cyc]; Goodman 
v. Wobeg, 216 Mich. 51, 184 NW 532. 

N. J.—-Boonton v. United Water 
Supply” Co. 38 .2Ne J. Han 615) 202s A 
454. 


103 NW 


3 Bibb 52. 
Britton, | 258 


Ont.—Jones y. Dale, 16 Ont. 717. 


[a] Omitted term in written con- 
tract.—Where, in an action for spe- 
cific performance of an agreement for 
the sale of lands, it appeared that 
the parties intentionally omitted 
from the writing a part of the agree- 
ment as to the tenor of which both 
parties agreed, and defendant asked 
to have this inserted in the judgment 
for specific performance, but plain- 
tiff objected, it was held that, on the 
principle that he who comes into eq- 
uity must do equity, it was proper 
that the omitted portion of the agree- 
ment should be inserted as claimed. 
Jones v. Dale, 16 Ont. 717. 


6. See Equity §§ 151-162. 


7. Haggerty v. Elyton Land Co., 
89 Ala. 428, 7 S 651; Henley v. Eng- 
ler, 118 Ark, 283, 176 SW 330; Short 
v. Kieffer, 142 Ill. 258, 31 NE 427; 
Eastman vy. Plumer, 46 N. H. 480. 


ue Nash vy. Milford, 38 App. D. C. 


9. George Melies Co. v. Motion 
Picture Patents Co., 200 Fed. 342, 118 
CCA 448 [aff 190 Fed. 859]; *Kuntz v. 
Tonnele, 80 N. J. Eq. 373, 84 A 624; 
Everitt v. Everitt, 206 App. Div. 408, 
201 NYS 425; Dempsey vy. O’Rourke, 
156 NYS 925; Flechs y. Richie, 91 
Ol! 95, 216 P 644. 


Fraud generally see Fraud 26 C. J. 
p 1050. 


Mistake, misrepresentation, frand, 
and duress as affecting reality of con- 
sent see supra §§ 135-155. 


fa] Ilustrations.—(1) Plaintiff, 
who procured a contract to sell real- 
ty by fraud from an old woman un- 
der physical disability, and who was 
guilty of inequitable conduct 
throughout the transaction, could not 
have specific performance after the 
agreed vendor’s death against her 
heirs at law, although the adminis- 
trator, by collusion with plaintiff, 
made no contest. Dempsey Vv. 
O’Rourke, 156 NYS 925. (2) Fraud 
in procuring a marriage may be 
pleaded as a defense in an action for 
specific performance of a separation 
agreement providing for future sup- 
port, as proof of fraud might tend 
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tract, the purpose of which is to deceive a third per- 
son, equity will not compel its specific perform- 
Relief will be denied a vendor where by 
the means of transfer of title he endeavors to avoid 
possible claims by his own judgment creditors.** 


[§ 315] B. Fraud or Inequitable Conduct of 
Plaintiff Subsequent to Contract. 
with principles hereinbefore stated,’* plaintiff may 
be barred of relief by specific performance where 
subsequent to the inception of the contract he has 
been guilty of fraud or inequitable conduet.*° Thus 


In accordance 


to influence the court in determining 
the question whether equitable relief 
should be granted. Everitt v. Ever- 
itt, 206 App. Div. 408, 201 NYS 425. 


10. Leicester Piano Co. v. Front 
Royal, etc., Imp. Co, 55 Fed. 190, 5 
CCA 60; Barnett v. Doty, 197 Iowa 
647, 197 NW 996; Irving v. Wagner, 
175 Iowa 198, 157 NW 134; Cadman 
v. Horner, 18 Ves. Jr. 10, 34 Reprint 
PA 


[a] Misrepresentation of encum- 
branees.——Where a contract for the 
exchange of lands described an en- 
cumbrance on plaintiff's property as 
three thousand seven hundred and 
sixty-nine dollars, which suggested 
a single encumbrance of that amount, 
a deed tendered by him purporting to 
except from the covenants of war- 
ranty mortgages aggregating four 
thousand dollars imposed an obliga- 
tion on defendant greater than stated 
in the written proposition, and, in 
view of collusion of defendant’s agent 
either with plaintiff or his agent in 
procuring defendant to execute the 
contract and deposit her deed and 
check in escrow, defeated suit for 
specific performance. Barnett v. 
Doty, 197 Iowa 647, 197 NW 996. 


11. Cummims v. Martzen, 273 Il. 
45, 112 NE 347. ° 


[a] Thus, where plaintiff and his 
agent did not correct the evident im- 
pression of defendant, an illiterate 
foreigner, that the deal was ended 
under the agreement, and their con- 
duct, although not fraudulent, was 
misleading, denial of specific perform- 
ance is not error. Cummins v. Mart- 
zen, 273 Ill, 45, 112 NE 347. 


12. Reynolds v. Boland, 202 Pa. 
642, 52 A 19. 


13. Brugman v. Charlson, 44 N. D. 
114, 171 NW 882, 4 ALR 400. 


14 See supra § 314. 


15. Waller v. J. H. Lewis & Co., 
137 Ark. 3, 203 SW 697; Fagan v. 
Rootberg, 320 Ill. 586, 151 NE 491; 
Cummins v. Martzen, 273 Ill. 45, 112 
NE 347; J. A. Migel, Inc. v. Bachofen, 
96 N. J. Eq. 608, 126 A 396: Golden 
Valley Land, ete., Co. v. Johnstone, 
25 N. D. 148, 141 NW 76. 


[a]. Thus, where a purchaser of 
land, fraudulently conspiring with his 
father, took cotton that had been 
mortgaged to the vendor by the father 
and from the proceeds paid one of 
his purchase-money notes, and offered 
to pay his other notes, he was not en- 
titled to specific performance. Waller 
v. Lewis, 137 Ark. 3, 203 SW 697. 


[b]_ Not inequitable conduct.—(1) 
Specific performance of contract for 
sale of standing trees of specified size 
will not be denied because the pur- 
chaser’s agents had branded trees of 
smaller size where such branding did 
not create a confusion as to the num- 
ber of trees. Ellswick v. Yellow Pop- 
lar Lumber Co., 162 Ky. 450, 172 SW 
675. (2) Where owners of a corporate 


For later cases, developments and changes in the law see Annotations, same title ana section number, 
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a complaining party will be barred of relief when 
he is guilty of overreaching or unconscientious con- 
duct,'® as where he wrongfully alters the contract.17 
Relief will be denied a complainant who voluntarily 
1s the occasion of any obstacle to performance by 
Thus a purchaser will be denied relief 
where he makes it difficult or impossible for the 
vendor to convey,1® as where he purchases and fore- 
closes a mortgage on the premises,?° or purchases 
the premises from a third person who is yet the 
Specific performance of a contract to 
lease will not be granted an expectant tenant where 
his declarations and conduct were such as to induce 
the landlord reasonably to believe that the contract 
is abandoned and to cause him to lease the premises 


defendant.18 


owner.?! 


to another.?? 
Recording contract. 


business entered into an agreement 
whereby certain stock was issued to 
one of them as security for a loan, 
to be repurchased by the corporation 
at an advanced price and divided, in- 
cluding dividends, the other owner 
did not surrender his rights to spe- 
cific performance by participating in 
an annual meeting and by accepting 
a bonus and sitting by while dividends 
were declared and paid on the stock, 
some of which had been transferred 
to third parties who had knowledge 
of the agreement. Smurr vy. Kamen, 
301 Ill. 179; 133 NE 715, 22 ALR 1023 
[rev 219 Ill. A. 648, 649]. 


[ec] Fraud of vendor’s agent.— 
Where plaintiff in specific perform- 
ance purchased land from defendants 
though defendants’ agent, defend- 
ants were not justified in refusing to 
consummate the transaction because 
of the fraud of their agent, to which 
plaintiff was not a party, in retaining 
for himself part of the down payment 
in excess of his commissions, it ap- 
pearing that the contract of pur- 
chases did not specify the amount of 
down payment which should be de- 
manded. Johnson v. Wolfe, 223 Mich. 
10, 198 NW 892. - 


16. McCord v. Bridges, 205 Ala. 
692,89 S 39; Jones v. Hawk, 64 Wash. 
inet 6b. 642° 


17. Carson v. Woods (Mo.) 177 SW 
623. 

18. McMichael v. Crawford, 104 
IMT en pL OnE) BU tios Ca VOLIM. wiv 


Czostkowski, 243 Mich. 219, 219 NW 
935. 


[a] Increasing obligations of de- 
fendant.—The owner of a _ building 
cannot sue for specific performance 
of a contract for the heating of a 
building, where he had breached the 
contract by permitting alterations 
which increased the load on the heat- 
ing plant until he compensated the 
other party to the contract for the 
damages sustained in the past by the 
breach and restored the building to 
its original condition. Farmers’ L. 
Ins. Co. v. Foster Building, etc., Co., 
272 Fed. 864 [certiorari den 42 SCt 
94, 257 U. S. 654, 66 L. ed. 418]. 


19. McMichael v. Crawford, 104 
Kans 8078, 1802 TCT. 
[a] Thus, where a buyer con- 


tracted with an agent for the sale of 
Jand, which became the personal con- 
tract of the agent, and thereafter the 
buyer attempted to buy the land 
through other agents, who brought 
an action against the owner for spe- 
cific performance of a contract ob- 
tained from him by fraud in which 
an injunction was granted forbidding 
the transfer of the land, it was such 


Where a contract does not 
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the vendor.?# 


Taking possession of property before time. 
mere fact that a vendee takes possession of real 
estate before the time fixed by the contract is not 
in itself such inequitable conduct as will preclude 
rehef where such occupancy is not detrimental to 
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provide that it should not be recorded, the record- 
ing of the contract by complainant on defendant’s 
repudiation is not such an act as will bar complain- 
ant of equitable relief by specific performance.?3 


The 


[§ 316] ©. Ability, Readiness, and Willingness 
To Perform—1. 
seeking specific performance must show that he has 
performed, or offered to perform or is ready, able, 


In General. In general a party 


and willing to perform, all the essential acts re- 


a violation of the buyer’s obligation 
to the agent with whom he made the 
original contract as to defeat his ac- 
tion against the agent for specific 
performance. McMichael v. Crawford, 
104 Kan. 778, 180 P 777. 


20. Smith v. Price, 
189 SW 167. 


21. Pivoz v. Grant, 250 Mich. 86, 
229 NW 589. 


[a] Tllustration.—Under a _ con- 
tract between plaintiff and a vendee 
whereby it is agreed that the vendee 
shall acquire title from his vendor 
and convey it to plaintiff, specific per- 
formance will be denied plaintiff 
where he purchases the title from the 
fee owner and takes a deed in the 
name of a third person. Pivoz v. 
Grant, 250 Mich. 86, 229 NW 589. 


22. Schultz v. Hastings Lodge No. 
ee O. O. F., 90 Neb. 454, 133 NW 
46. 


23. Miller v. Gordon, 296 Ill. 346 
129 NE 809; Cohen v. Segal, 253 +I1l. 
34, 97 NE 222. > 


24. Fagan v. Rootberg, 320 Ill. 586, 
151 NE 491. 


25. U. S.—Conway v. White, 292 
Fed. 837; Ellis v. Treat, 236 Fed. 120, 
149 CCA 330; Moody v. Eastern Ore- 
gon Land Co., 180 Fed. 532 [rev on 


125 Ark. 589, 


tae, grounds, 198 Fed. 7,219), CCA 
P35]. 

Ala.—Cudd v. Wood, 205 Ala. 682, 
89 S 52. 

Ark.—Henley v. Engler, 118 Ark. 
283, 176 SW 330. 

Conn.—Stierle v. Rayner, 92 Conn. 


180, 102 A 581. 


Fla.—Pensacola Gas Co. v. Pensa- 
cola Provisional Municipality, 33 Fla. 
322, 14 So 826. 


Idaho.—Olympia Min. Co. vy. Kerns, 
1s Idahovbi)4; (9a (2) 9.2. 


Ill.—Schmidt v. Barr, 333 Ill. 494, 
165 NE ¥81, 65 ALR. 1;.' Johnson’ vy. 
Crouch, 325 Ill. 559, 156 NB 754; Lan- 
ski wt’ Chicazo-. Title, “etc, ~ Co., 324 
Ill. 367, 155 NE 296; Kellogg v. Kart- 
te, 323 Ill. 443, 154 NE 231; Hayne v. 
Fenton, 321 Ill. 442, 151 NE 877; 
Carver v. Van Arsdale, 312 Ill. 220, 
143 NE 579; Harris v. Hich, 306 IIl. 
303, 137 NE 804; Miller v. Shea, 300 
Ill. 180, 133 NE 183; Congregation 
Dorshe Tov Anshe Poland v. Congre- 
gation Bnai David Ohave Zedek, 300 


Ill. 115, 1383 NE 48; Budelman v. 
American dns. -Co.,297) Tll.1 222, 130 
NE 513; Mitchell v. White, 295 Ill. 


135, 128 NE 803; Willhite v. Schurtz, 
294 Ill. 309, 128 NE 551; Cable v. Hoff- 
man, 2%3 Tl) 272) td2s NE 6707 “Gunn 
Verein Hiche v. Kionka, 255 Ill. 392. 
99 NE 684, 43 LRANS 44, 


quired by the contract.?° 


It is not sufficient to 


Iowa.—Richardson vy. Short, 201 
Iowa 561, 207 NW 610, 202 NW 836; 
Braig v. Frye, 199 Iowa 184, 199 NW 
977; Colyn v. Vander Wilt, 198 Iowa 
527, 198 NW 524; Richman v. Iowa 
Farm Land Co., 197 Iowa 429, 197 NW 
309; Billick v. Davenport, 164 Iowa 
105, 145 NW 470; Hambleton v. Jame- 
son, 162 Iowa_186, 143 NW 1010. 


Ky.—Lowther-Kaufman Oil & Coal 
Co. v. Gunnell, 184 Ky. 587, 21 SW 
593 sleiy Cyc]: 


La.—Seeger v. Seeger, 169 La. 611, 
125S2732; Stafford jv; Richard? i20 
La. 76, 46 S 107; Joffrion v. Gumbel, 
123 La. 391, 48 S 1007. 


Mass.—Harris Realty Co. v. Ep- 
stein, 165 NE 402. 


Mich.—Smith v. Stewart, 245 Mich. 
452, 222 NW 7138 [cit Cyc]; Goodman 
v. Wobeg, 216 Mich. 51, 184 NW 532. 


Miss.—Lewis vy. Woods, 5 Miss. 86, 
34 AmD 110. 


Mo.—Oliver v. Johnson, 238 Mo, 359, 
142 SW 274. 


Neb.—Plymouth Bank v. Ritchey, 
115 Neb. 493, 213 NW 587; Miller v. 
Ruzicka, 111 Neb, 815, 198 NW 148. 


N. H.—Eastman v. Plumer, 46 N. 
H. 464. 


N. J.—Acquackanonk Building, etc., 
Assoc. v. Parsonnet, 107 N. J. Eq. 
48, 151 A 865; Merlis v. G. & M. Cor- 
poration, (Ch.) 143 A 139; Kutschin- 
ski v. Thompson, 101 N. J. Eq. 649, 
138 A 569; B. Holding Co. v. Dubois, 
100 N. J. Ha. 424, 136 A 518; Bi & B: 
Inv. Cov’ v./ Kaufman, 100 No ha 
411, 136 A 186; Kobrin v. Drazin, 97 
N. J. Eq. 400, 128 A 796. 


ean. Y.—Hodges v. Breakey, 190 NYS 
oOo. 

N. C.—Crawford y. Allen, 189 N. C. 
434, 127 SE 521. 


N. D.—Golden Valley Land & Cattle 
Co. v. Johnstone, 25 N. D. 148, 141 NW 
76. 

Oki.—Flechs v. Ritchie, 91 Okl. 95, 
216 P 644. 


Pa.—Girard Mammoth Coal Co. v. 
Raven Run Coal Co., 275 Pa. 439, 119 
A 495; In re Kutz, 259 Pa. 548, 103 A 
293; Chandler v. Chandler, 220 Pa. 
311, 69 A 806. 


Ss. D.—Smith v. Johnson; 35 S. D. 
563, 153 NW 3876 [rev reh 35 S. D. 151, 
151 NW 46]. 

Tenn.—McRae v. Smart, 120 Tenn. 
413, 114 SW 729. 

Tex.—Witte v. Barry, (Civ. App.) 16 
SW (2d) 548; Jones v. Adkins, (Civ. 
App.) 281 SW 299; McLemore’ v. 
Compton, (Civ. App.) 275 SW 487. 


W. Va.—Buffalo Coal, etc., Co. vw 


1066 [58 C.J.] 
show that the opposite party is in default but com- 
plainant must show himself without default,?° that 
is, the’ moving party is required to show that he 
has been in no default in not having performed the 
agreement, and that he has taken all the proper 
steps toward performance on his part, or can show 
a reasonable and just excuse for nonperformance.** 
While a repudiation of the contract by the purchas- 
er excuses the necessity of a tender of perform- 
ance,?5 the necessity of being in a position at the 
proper time fully and completely to perform the 
contract is not dispensed with.?® On the contrary, 
complainant ordinarily is entitled to specific per- 
formance where he alleges and proves that he has 
complied substantially with the conditions of the 
contract or is able, ready, and willing to perform.*° 
The rule that a party seeking specific performance 
must show that he has performed the conditions 
he is bound to perform is not to be applied in any 
case so as to work a great injustice.*! 


Modification of contrast.** Where the parties by 
their own interpretation of, or attitude toward, the 
contract abandon some feature thereof,?* the party 
seeking specific performance must perform the con- 


Vance, 71 W. Va. 148, 76 S. E. 177. 32. Effect of 
Wis.—Dickey v. Pugh, 110 Wis. 400, | Supra § 164. 
85 NW 963. 33. 
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Modification of contracts in 
general see Contracts §§ 604-615. 


[§ 316 


traci as modified.?4 


Future terms. Complainant must not only show 
that he has complied or is ready, able, and willing 
to comply with the provisions of the contract in 
respect of what ought to have been done by him, 
but that he is able, ready, and willing to comply 
with the provisions in respect of what he will be 
required to do in the future.*® 


Entire and severable contracts. Where a contract 
is entire and not severable,?® complainant must 
perform or offer to perform the entire contract,** 
but the rule is otherwise where the contract is di- 
visible.?8 a 


Willingness to perform. Specific performance 
will be denied a plaintiff who is able, but unwill- 
ing, to perform at the time fixed by the contract.*° 


Ability to perform.t® Except in so far as a sub- 
stantial performance is regarded as sufficient,*? in 
accordance with general principles of equity,*? spe- 
cific performance will be denied complainant where 
he is unable to perform the conditions of the con- 
tract.43 Thus relief will be denied where complain- 


Ala.—Irwin v. Bailey, 72 Ala. 467. 


Cal.—By-Products Fuel Mach. Co. 
v. Dawson, 294 P 19; Sturgis v. Galin- 
do, 59 Cal. 28, 43 AmR 239. 


modification see 


Alta. 
LR 498. 


Ont.—Meharry v. Mills Co., 16 Ont 
WN 238. 


Sask. 
L. 411; 


-Sutherland v. Jones, 68 Dom 


Douglas v. Sharpe, 9 Sask. 
Goode v. Buro, 6 Sask. L. 92. 


26. Wimer v. Wagner, 323 Mo. 
1156, 20 S Wi, C20)" 6505 Hrank Pure 
Food Co. v. Dodson, 281 Pa. 125, 126 
A 243. 


27. Bothwell v. Schmidt, 248 Ill. 
586, 94 NE 82. 


28. See infra § 335. 


29. Bothwell v. Schmidt, 248 fll. 
586, 94 NE 82; Witte v. Barry, (Tex. 
Civ. App.) 16 SW (2d) 548. 


30. U. S.—Conway v. White, 292 
Fed. 837; Rexford v. Southern Wood- 
land Co., 208 Fed. 295 [aff 225 Fed. 


1022, 140 CCA 613]. 


D. C.—Twyman v. McKay, 46 App. 
DC 128% 


Ga.—Bush v. Black, 142 Ga. 157, 
82 SE 530. , 


Idaho.—Leaf v. Codd, 240 P 593. 


Ill.— Kennedy v. Neil, 333 Ill. 629, 
165 NE 148; Wandall v. Byrnes, 328 
Yl. 161, 159 NE 218; Needhardt v. 
Frank, 325 Ill. 596, 156 NE 769; Cohen 
v. Segal, 253 Ill. 34, 97 NE 222. 


Mich.—Smith v. Rattray, 231 Mich. 
218, 203 NW 844. 


Neb.—Waldo v. Lockard, 
490, 148 NW 510; Peterson y. Bauer, 
83 Neb. 405, 119 NW 764 (contract 
to adopt and devise property). 


96 Neb. 


N. Y.—Leona Holding Corp. v. Bige- 
low, 176 App. Div. 500, 163 NYS 252. 


Ohio.—Forro v. Buckeye Realty, 34 
Ohio App. 299, 170 NE 878. 


Porto Rico.—Monroig v. Parker, 6 
Porto Rico Fed. 595. 


Va.—Hairston v. Hill, 118 Va. 339, 
87 SE 573. 


Boot PTOLRO lV. smith, 27 eS. Cw Wha. 
oO . 


34. Mitchell v. White, 295 Ill. 135, 
128 NE 803. 


35. Conway v. White, 292 Fed. 837; 
Pensacolas Gas Co. v. Provisional 
Municipality, 33 Fla. 322, 14 So. 826; 
Launtz v. Vogi, 133 Ill. App. 255; Hud- 
son y. Cozart,. 179 N. C. 247, 102 SE 
278 (erection of plant after execution 
of deed). 


86. See Contracts §§ 525-530; 
Vendor and Purchaser [39 Cyc 1304]. 


37. Clark v. West, 137 App. Div. 23, 
122 NYS 380 [aff 201 N. Y. 569, 600, 95 
NE 2125) 1126) > Hudson we (eozane, 
179 N=C. 247, 102. SEH 278) (option. to 
purchase); Reynolds v. Hooker, 76 
Vt. 184, 56 A 988; Vanderwoort v. 
Hall, 18 Man. 682. 


[a] Thus, where an option was 
given one for the purchase of stock, 
and another of real estate, with the 
understanding that if one was car- 
ried out the other should be able also, 
a specific performance of the con- 
tract for the sale of the stock will not 
be decreed at the suit of the prospec- 
tive purchaser, here he does not 
tender performance of the contract 
for the sale of the real estate. Reyn- 
olds v. Hooker, 76 Wt. 184, 56 A 988. 


38. Bower v. Bagley, 9 Wash. 642, 
38 P 164. 
39. Kobrin v. Drazin, 97 N. J. Eq. 


400. 128 A 796. 


40. Performance by defendant im- 
possible see Supra §§ 39-44. 


41. See infra §§ 352, 407-411. 

42. See Equity § 160. 

43. U. S.—-Empire Gas, etc., Co. v. 
Lone Star Gas Co., 289 Fed. 826 [aff 


296 Fed. 699 (cert den 265 U.S. 585, 44 
SCt 459, 68 L. ed. 1192)]; Rexford v. 
Southern Woodland Co., 208 Fed. 295 
[aff 225 Fed. 1022, 140 CCA 613]; 
Slaughter v. La Compagnie Francaise 
Des Cables Telegraphiques, 113 Fed. 
21 [aff 119 Fed. 588, 57 CCA 19]; Jaf- 
fee v. Jacobson, 48 Fed. 21, 1 CCA 11, 
14 LRA 352. 


Conn.—Fischer v. Kennedy, 106 


Conn. 484, 138 A 508. 


Ga.—Smith v. David, 168 Ga. 511, 
148 SE 265. 


Idaho.—Hart v. Turner, 39 Idaho 
50, 226 P 282. 


IH.—Wood v. Sheffer, 248 Ill. 
94 NE 24. 


Iowa.—McGaffin v. Helmts, 230 NW 
632; Braig v. Frye, 199 Iowa 184, 199 
NW 977; Hixson v. First Nat. Bank, 
198 Iowa 942, 200 NW 710. 


Ky.—Glenn v. Lowther, 219 Ky. 383, 
293 SW 947; May v. Fenton, 7 J. J: 
Marsh. 306; Johnston v. Mitchell, 1 A. 
K. Marsh. 225, 10 AmD 727; Turner . 
v. Clay, 3 Bibb 52. 


La.—Stafford v. De Gruy, 172 La. 
160, 133 S 430 [rev on other grounds 
15 La. App. 653, 130 S 889]. 


Md.—Carswell v. Walsh, 70 Md. 504, 
WBA S38. 


Mass.—Rice v. D’Arville, 162 Mass. 
559, 39 NE 180; Thaxter v. Sprague, 
159 Mass. 397,'34 NE 541. 


Mich.—Starkweather  y. Bentley, 
247 Mich. 503, 226 NW 251; Goodman 
v. Wobig, 216 Mich. 51, 184 NW 532. 


N. J.—Patterson v. J. D. Loiseaux 
bee Co., 93 N. J. Eq. 446, 116 A 


N. Y.—Buxbaum v. Devoe, 123 App. 
Div. 653, 107 NYS 1053; Hudson River 
Water Power Co. vy. Glens Falls Port- 
land Cement Co., 107 App. Div. 548, 
95 NYS 421 [mod 109 App. Div. 919, 
95 NYS 1137 and aff 186 N. Y. 597, 
79 NE 1107]. ; 


Okl.—Bertrand v. Appleby, 135 Okl. 
237, 275 P_ 341; Powell v. Adler, 69 
Ol. 291, 172° 552 


Wash.—Coonrod v. Studebaker, 53 
Wash. 32, 101 P 489, ‘ 


W. Va.—Big Huff Coal Co. v. Thom- 
as, 76 W. Va. 161, 85 SH 171; Henking 
v. Anderson, 34 W. Va. 709, 12 SE 869. 


Can.—Wallace v. Hesslein, 29 Can. 
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§§ 316-317] - 


ant has put performance out of his power,!4 as where 
he changes or alters the subject matter of the con- 
tract,*® or reconveys the property or a substantial 
part thereof to a third person.*® Where a purchas- 
er 1s unable to pay the purchase price except from 
money to be obtained by a resale of the property 
after a conveyance to him, equity will not decree 
specific performance,*? but it has also been held 
that the fact that the purchaser is to use the prop- 
erty as security in order to raise the purchase price 


is no bar.#§ 
Repudiation of contract. 


SiGe 171. 


Man.—Vanderwoort 
Man. 682, 


Sask.—Lormor y. Cherry, 4 Sask. L. 
18. 


Ve ial. (18. 


[a] Thus, where a complainant 
agreed as part of the consideration for 
the sale of land to give an assignment 
of an agreement to purchase certain 
other lands and to provide a tenant 
thereon, the refusal of the proposed 
tenant to sign a lease was a bar to 
specific performance of the principal 


contract. Vanderwoort v. Hall, 18 
Man. 682. : 
{b] Partial failure of considera- 


tion.— Where decedent entered into an 
oral contract with plaintiff by which 
they were to be married on a certain 
date, plaintiff agreeing to care for him 
during his life, in consideration of 
which decedent promised to leave his 
property to her by will, but, before 
the date set for the consummation of 
the marriage, decedent died, without 
willing the property to plaintiff, 
specific performance of the agreement 
could not be enforced, since a part of 
the consideration was a promise to 
marry, which could not be performed. 
Bartley v. Greenleaf, 112 Iowa 82, 83 
N. W. 824 


[ec] Consent of third person.—lt is 
no objection to the specific enforce- 
ment of a contract for the assignment 
of insurance policies that the policies 
could not be assigned without the con- 
sent of the company indorsed there- 
on, where the evidence showed that 
although such indorsement had not 
been made, yet the insurance agent 
had consented to the transfer. Ly- 
man v. Gedney, 114 Ill. 388, 29 NE 
282, 55 AmR 871. 


44. Norcross v. Consolidated Hills- 
borough Ditch Co., 75 Colo. 158, 225 
P 207; Bell v. Anderson, 292 Ill. 605, 
127 NE 87; Mueller v. Gollober, (Tex. 
Civ. App.) 252 SW 1076. 


[a] Thus (1) plaintiffs seeking to 
enforce performance of an_ alleged 
contract to carry their water in a par- 
ticular ditch without charge, except 
the advantage gained by defendant by 
its retention of the unused residue of 
plaintiffs’ water, were not entitled to 
equitable relief, where by sales of wa- 
ter unused by them they had de- 
stroyed or substantially reduced the 
residue and disabled themselves to 


erform. Norcross v. Consolidated 
fiillsborough Ditch Co., 75 Colo. 158, 
oOo) P2071 2 )ae nia suit. for. specific 


performance of a contract to assign 
a patent, where plaintiff had assigned 
his rights to the patent to others and 
had made himself unable to perform 
his agreement to employ defendant as 
plant superintendent, and, on repay- 
ment of advances by plaintiff out of 
the profits, to permit defendant to be- 
come a partner, and where defendant 
was not to be adequately rewarded for 


Ordinarily a party will 
not be decreed specific performance where he has 
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repudiated*® or abandoned the contract,®° or his 
default is either willful or through reckless or in- 
excusable indifference.54 


[§ 317] 2. Plaintiff's Insolvency. The insolvency 
of plaintiff is an objection of more or less weight, or 
of no weight at all, depending on the circumstances 
of the particular case.°2 Where plaintiff is unable to 
perform the contract on his part,®? or it is uncertain 
\whether he can fulfill the stipulations because of his 
insolvency, equity in the exercise of a sound discre- 


tion’ may refuse relief by specifie performance.®5 


his patent, specific performance will 
not be granted. Goodman y. Wobig, 
216 Mich. 51, 184 NW 532. 


45. Westown Realty Co. v. Keller, 
143 App. Div. 458, 128 NYS 518. 


46. Bell v. Anderson, 292 Ill. 605, 
127 NE 87; Eagle Land Co. v. Jar- 


rell, 94 W. Va. 564, 119 SE 556. 


47. Willhite v. Schurtz, 294 Ill. 309, 
128 NE 551. 


48. Brown v. Reichling, 86 Kan. 
640, 121 P1127; Waller v. Lieberman, 
214 Mich. 428, 188 NW 235; Papen- 
en v. Coerper, 184 Wis. 156, 198 NW 
o . 

49. U. S—Elkhorn-Hazard Coal 
Co. v. Kentucky River Coal Corpora- 
tion, 20 F. (2d) 67; Galluchat v. Pitt- 
man, 288 Fed. 917 [aff 288 Fed. 928]; 
Northwestern Lumber Co. v. Grays 
Harbor, etc., R. Co., 208 Fed. 624 [aff 
221 Fed. 807, 137 CCA 365]. 


Ala.—Cooper vy. Cooper, 
477, 78 S 383. 


Ark.—Huffman v. Fudge, 124 Ark. 
208, 187 SW 644. 


I1l.—Landon-Sharp Machine Co. v. 
Frankenberg, 190 Ill. App. 518. 


201 Ala. 


Ky.—Hyden v. Perkins, 30 Ky. L. 
583, 99 SW 290. 
Minn.—Enkema v. McIntyre, 136 


Minn. 293, 161 NW 587. z 


N. H.—Eastman vy. Plumer, 46 N. H. 
464. 


N. J.—Acquackanonk Building, ete., 
Assoc. v. Parsonnet, 107 N. J. Eq. 48, 
151 A 8653;'B. & B: Inv. Co. v. Kauf- 
man, 100 N. J. Eq. 411, 136 A 186. 


N. Y.—Clark v.-West, 137 App. Div. 
23, 122 NYS 380 [aff 201 N. Y. 569, 
600, 95 NE 1125, 1126]; Clarkson Bldg. 
Corp. v. Schafer-Nebenzahl Inv. Co., 
1388 Mise. 750, 247 NYS 458; 2409 
Broadway Corp. v. Lange, 128 Misc. 
DLS, 2a YAS. 616.6% 


Tex.—McLemore v. Compton, (Civ. 
App.) 275 SW 487. 


Election of inconsistent remedy see 
supra § 66. ‘ 


[a] Effect on heirs of ancestor’s 
attempt to repudiate—Where the 
owner of land, after having agreed to 
surrender it to another for a limited 
time for specific purposes, endeavors 
to repudiate the agreement by refus- 
ing to surrender possession, and such 
other person thereupon obtains pos- 
session by asserting the right to pos- 
session secured to him by the agree- 
ment, specific performance of the 
agreement, when sought by the heirs 
of the owner of the land, will not be 
denied merely because of their an- 
cestor’s unsuccessful attempt to repu- 
diate the agreement. Nash v. Mil- 
ford, 33, App. D: C. 142. 


50. Espenhain v. Barker, 121 Or. 
621, 256 P 766; Voight v. Fidelity Inv. 


The fact that plaintiff has performed the contract in 
part in the past is no answer to his inability to per- 


Co., 49 Wash. 612, 96 P 162. 


Delay as indicating abandonment 
see infra § 389. 


Waiver or abandonment of right see 
supra §§ 65, 66. 


[a] Thus, where a purchaser, un- 
der a contract for the sale of land 
which provides for the payment by 
him of the price in installments and 
of taxes and assessments, and which 
made time of the essence of the con- 
tract, fails for three years to make 
any payments whatever either of the 
installments or interest thereon, or of 
the taxes and assessments, and quits 
possession of the property, he aban- 
dons the contract, and cannot enforce 
specific performance thereof, especial- 
ly where the property, being western 
land, was subject to ‘hoom”’ fluctua- 
tions. Voight v. Fidelity Inv. Co., 49 
Wash. 612, 96 P 162. 


51. Arrow Holding Corp. v. Mc- 
Laughlin, 116 Mise. 555, 190 NYS 720. 


52. Conway v. White, 9 F. (2d) 863 
[rev 300 F. 866]; Buckland y. Hall, 
8 Ves. Jr. 92, 32 Reprint 287. F 


53. Inability to perform in general 
see supra § 316. 


54. Discretion of court see supra 
§§ 13-17. 
55. U. S.—Brush-Swan Electric 


Light Co. v. Brush Electric Co., 
Fed. 37, 2 CCA 669 [rev 49 Fed. 5]. 


Ala.—Sims v. McEwen, 27 Ala. 184. 


Tll.—Hernreich v. Lidberg, 105 Ill. 
App. 495. 


Minn.—Thompson v. 
Minn. 433, 234 NW 688. 


Eng.A—McNally v. Gradwell, 16 Ir. 
Ch. 512; Plunkett v. Dease, 10 Ir. Eq. 
124; Pearson v. Knapp, 1 Myl. & K. 
312, 7 Eng. Ch. 312, 39 Reprint 699; 
De Minckwitz v. Udney, 16 Ves. Jr. 
466, 33 Reprint 1061; Buckland v. 
Hall, 8ieVess Jr. 92; 32) Reprint isis 
Boardman v. Mostyn, 6 Ves. Jr. 467, 
31 Reprint 1147; Price v. Assheton, 1 
Y.& C.? xch. 441; ©’ Herlihy ove, 
Hedges, 1 Sch. & Lef. 123; Willing- 
ham v. Joyce, 3 Ves. 168, 30 Reprint 
haat 


[a] Agreement to incorporate.— 
An agreement to organize a corpora- 
tion will not be enforced where three 
of the four proposed incorporators 
are insolvent. Hernreich v. Lidberg, 
105 Ill. App. 495. - 


[b] Contracts to lease.—Plunkett 
v. Dease, 10 Ir. Eq. 124; Neal v. Mack- 
kenzie, 1 Keen 474, 15 EngCh 474, 48 
Reprint 389; Pearson v. Knapp, 1 
Myl. & K., 312,,.7 Eng. Ch. 312, 39 Re- 
print 699; De Minckwitz v. Udney, 16 
Ves. Jr. 466, 33 Reprint 1061; Buck- 
land v. Hall, 8 Ves. Jr. 92, 32 Reprint 
287; Boardman v. Mostyn, 6 Ves. Jr. 
467, 31 Reprint 1147; Price v. Asshe- 
ton, 1 Y. & C. Exch. 441. 
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form further on account of insolvency. 
insolvency is a defense, it is only because it shows 
that plaintiff is not in a situation to perform his 


covenants with defendant.°? The 


may, in certain cases, so condition its decree that 
the insolvency of plaintiff is no objection.°® 
in an ordinary contract of sale, the insolvency of 
the buyer as plaintiff is immaterial as delivery of 
the goods may be conditioned on payment of the 
If plaintiff has performed his 
covenants with defendant, it is no objection that he 
may not be able to perform those he may have en- 


purchase price.®? 


tered into with some one else.°° 


Giving security. The objection of insolvency may 
be met by giving security for performance.°+ 


Definition and proof of insolvency.°? 
not necessary that the party should be proved to 
have taken the benefit of the insolvency acts,°* there 


Brea ford, CUCM a O wav New 


56. 
, 123 IS, MG 316, 25 NE 


York, ete, R. 
499, 11 LRA 6. 


57. Conway v. White, 9 F. (2d) 863 
[rev 300 Fed. 866]. 


58. Tyree v. Williams, 
(Ky.) 365,6 AmD 663. 


Conditional decrees see infra § 628. 


59. Sarter v. Gordon, 11 S. C. Hq. 
121. 


60. Conway v. White, 
863 [rev 300 Fed. 866]. 


61. McFarlane vy. Williams, 107 Il. 
33. But see Rice v. D’Arville, 162 
Mass. 559, 39 NE 180 (where, in a suit 
to restrain the breach of the negative 
covenants of a contract the offer by 
plaintiff of a bond for performance 
was insufficient to justify a decree 
where it appeared that plaintiff was 
unable to pay defendant for her sery- 
ices). 


[a] Insolvency of proposed lessee. 
—Where a party agrees to lease prop- 
erty to another, the insolvency of the 
proposed lessee is no reason for deny- 
ing spécific performance when he of- 
fers sufficient security for the pay- 
ment of the rent. McFarlane y. Wil- 
liams, 107 Ill. 33; Tyree v. Williams, 
38 Bibb (Ky.) 365, 6 AmD 663. 


{b] Warranty of solvent person.— 
Insolvency of plaintiff is no objection 
to the specific execution of a contract 
for the exchange of lands, where the 
decree conditions the conveyance to 
plaintiff with warranty of a solvent 
person as security: Tyree v. Wil- 
liams, 3 Bibb (Ky.) 365, 6 AmD 663. 


62. Different meanings of insolv- 
ency see Insolvency § 1 et seq. 


63. Neal v. Mackkenzie, 1 Keen 
474, 15 EngCh 474, 48 Reprint 389. 


64. Neal v. Mackkenzie, supra. 


[a] Particular default in payment 
of rent to a landlord of the premises 
last occupied by the proposed lessee 
in a contract to lease is not such as 
will disentitle him to specific per- 
formance where there is testimony of 
unexceptionable witnesses to his 
financial responsibility. Neal +v: 
Mackkenzie, 1 Keen, 474, 15 Eng.- Ch. 
474, 48 Reprint 389. 


65. See Assignments §§ 44-49. 


66. Crosby v. Tooke, 1 Myl. & K. 
431, 7. EngCh 431, 39 Reprint 745; 
Morgan v. Rhodes, 1 Myl. & K. 435, 
7 EngCh 435,.39 Reprint 746. 


67. Cross references: 


3 Bibb 


9 BF. (2d) 
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56 But when 


court, however, 


Thus, 


General. 


Mert te 


While it is 


Burden of proof see infra § 542. 

Impossibility to convey good title 
where performance sought against 
vendor see supra §§ 41-43. 

Necessity of title generally see Ex- 
change of Property § 60; Vendor 
and Purchaser [39 Cyc 1441 et seq]. 

Right of rescission on failure of, oF 
defects in, title see Vendor and Pur- 
chaser [39 Cyc 1406-1415]. 

Time of acquiring or perfecting title 
see infra §§ 378-386. 

Waiver of defects by purchaser to 
compel performance see supra §§ 
54-64. 


68. See supra § 316. 

69. Gross v. Anderson, 194 Iowa 
825, 190 NW 181. 

70. See infra §§ 378-386. 

71. Cloud on title see Quieting Ti- 


tle § 23 et seq. 


What constitutes good title see Hx- 
change of Property § 61 et seq; Ven- 
dor ana Purchaser [39 Cye 1450-1506]. 


72. Specific provisions calling for 
good title see Vendor and Purchaser 
[89 Cyc 1445]. . 


73. See Vendor and Purchaser [39 
Cye 1441, 1442]. 


74 U.S.—Ankeny v. Clark, 148 U. 
S. 345, 13 SCt ae 37 LL. ed. 475 [aff 
1 Wash. 549, 20 P 583]; Morgan v. 
Morgan, 2 Wheat. 290, He its ed, 242 
Savage v. Shields, 293 Fed. 863; Yess 
v. Bowen, 241 Fed. 659, 154 COA 417 
[atte 3 Fed. 510]; Omaha v. Omaha 
Water Co., 192 Fed. 246, 112 CCA 504; 
Lindsey V. Humbrecht, 162 Fed. 548. 


Ala.—Cudd v. Wood, 89 So. 52, 205 
Ala. 682; Boylan v. ‘Wilson, 79 So. 
364, 202 Ala. 26. 


Cal.—Morgan y. Dibble, 43 Cal. A. 
116, 184 P 704. 


Colo.—Price vy. Immel, 48 Colo. 163, 
109° P 94m: 


Conn.—Stierle v, Rayner, 92 Conn. 
180, 102 A 581. 


Del.—Brown v. Davis, 15 Del. Ch. 
37, 1381 A 142; Kittinger v. Rossman, 
12 Del. Ch, 276; 112 A 388. 


Fla.—McKinnon vy. Johnson, 54 Fla. 
538, 45 S 451 


1 Sea yrs v. Fenton, 321 Ill. 442, 
151 NE 877; Cobb v. ‘Willrett, 313 
Le Sieeelea NE 834; Smith v. Dug- 
ger, 310 Ill. 624, 142 NE 243; Weber- 
pals _v. Jenny, 300 Ill. 145, 133 NE 
62; Baker v. Baker, 284 Ill. 537, 120 
NE 525 Dole v. Shaw, 282 Ill. 642 
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must be such proof of a general insolvency as a 
court of equity can act o 


Assignment of contract. Where a contract is as- 
signable,®> the insolvency of the assignor is no de- 
fense to a suit for specific performance by the as- 
signee where the assignee 1s solvent. os 


[§ 318] 3. Title of Vendor or Lessor®’—a. In 
In accordance with general rules,°* a ven- 
dor suing for specifie performance must be able to 
convey such title as he contracts to convey,®? and 
within the proper time.‘° 
feasible title’? is contemplated by the contract ei- 
ther in these express words or in language equiva- 
or where the contract is silent as to the na- 
ture of the estate to be conveyed,** unless the pur- 
chaser assumes the risk as to title, in a suit by a 

vendor he must be able to convey such title.** While 
the purchaser may, in a suit by him for specific per- 


n.°4 


Where a good and inde- 


118 NE 1044; Cable v. Hoffman, 273 


Tll. 272, 112 NE 670; Bothwell v. 
Schmidt, 248 Ill. 586, 94 NE 82; Smith 
v. Hunter, 241 Ill. 514, 89 NE 686, 


132 AmSR 231; Powell v. Huey, 241 - 
Tll. 132, 89 NE 299; Krause v. Kraus, 
58 Ill. A. 559 [aff 162 Ill. 328, 44 NE 
736). 


Iowa.—Dudycha v. Brennan, 196 
Iowa 1005, 195 NW 991; Gross v.. An- 
derson, 194 Iowa 825, 190 NW_131; 


Crom v. Henderson, 188 Iowa 227, 175 
NW 983; Brown v. Widen, 103 NW 
158. , 


Kan.—McNutt v. 
424, 108 P 834, 


Ky.—Milan v. Young, 211 Ky. 714, 
277 SW 1018; Lowther-Kaufman Oil, 
etc., Co. v. Gunnell, 184 Ky. 587, 
212 SW 593 [cit Cyc]; Garth v. Run- 
ner, 121 SW 681; Jarman v. Davis, 
47. B. Mon. 115. 


Md.—Shea v. Evans, 72 A 600, 109 
Md. 229. 


Nellans, 82 Kan. 


Mass.—Costello v. Tasker, 227 
Mass. 220, 116 NE 573. 
Mich.—Barber y. Lang, 237 Mich. 


98, 211 NW 70; Nelson v. Gibe, 162 
Mich. 410, 127 NW 304 


Minn.—Joslyn v. Irwin Dick Co., 
168 Minn. 269, 209 NW 889; lLind- 
sum v. Helk, 139 Minn. 100, 165 NW 


Miss.—Allendale Heights Co. 
Eyrich, 156 Miss. 142, 125 S 706. 


Mo.—Barthel v. Engle, 261 Mo. 307, 
168 SW 1154; Ranck v. Wickwire, 
255 Mo. 42, 164 SW 460. 


N. J.—Thomas v. Scheible, 91 N. J. 
Eq. 451,-111 A 519; Deseumeur v. 
Rondel, 76 N. J. Eq. 394, 74 A 703. 


N. Y.—Chesebro v. Moers, 233 N. 
Y. 75, 184 NE 842, 21 ALR 1270; Dela- 
van v. Duncan, 49 N. Y. 485; Link 
Realty, etc., Co. v. Public Constr. Coy 
169 “App. (Div. 883 153 oIN YS! 0828 
Groden v. Jacobson, 129 App. Div. 508, 
114 NYS 183; Maupai v. Jackson, 64 
Mise. 407, 118 NYS 513 Laff 139 App. 
Div. 524, 124 NYS 220]; Bates v. 
Delavan, 5 Paige 299, 


N. C.—Thompson v. Appalachian 
Power Co., 158 N. -C.. 587, 73; SHE -888: 
Triplett Vv. Williams, 149 Neg iC 394, 
63 SE 79, 24 LRANS 514; Trimmer 
Vv. Gorman, 129 eINS ECs 1645 ’39 SE 804. 


S. C.—Jones v. Williams, 89 S. CG. 
574, 72 Si 546. 


Ss. D.—-Bates v. Smith, 48 S. D. 602, 
205 NW. 661; Sherman v. Beam, 27 
S. D. 218, 130 NW 442, 443 [cit Cret: 


Ve 
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formance, waive the defects in his vendor’s title and 
compel specific performance with compensation,*® 
an unwilling purchaser will not be compelled at the 
suit of the vendor to accept a defective or doubtful 
title with compensation.7® The same rules are ap- 
pheable where a lessor sues to compel the specific 
performance of an agreement for a lease’? or under- 
lease.** While the vendor may be allowed an op- 
portunity to perfect his title within a reasonable 
time after the contract date, provided time is not 
essential,’® when it appears that within the time 
allowed the vendor’s title is in fact defective’? or 
doubtful*! specific performance ordinarily will be 
refused,*? notwithstanding an offer of indemnity by 
the vendor,®* unless, from the nature of the defect 
or encumbrance satisfaction may be made out of the 
purchase price.*+ While a vendor may be excused 
from tendering a deed where the purchaser repudi- 
ates the contract,®> the necessity of being ready, 
able, and willing to convey a good title at the proper 
time is not dispensed with.*® It is as much the duty 
of the vendor to be able to convey good title as it 
is the purchaser’s duty to point out the defects in 
the vendor’s title.87 If the vendor cannot convey 


Tex.—Witte v. Barry, (Civ. A.) 16 


SPECIFIC PERFORMANCE 


tain tax leases, made a written agree- 
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a good and clear title as he contracts to do, it is im- 
material that the purchaser may be also in default.88 
Where, however, the title of the vendor is such as 
he agreed to convey, if he is not in default in other 
particulars, he is entitled to specific performance.%® 


No title.°° Where the vendor or lessor suing for 
specific performance has no title at the time fixed 
for performanee, relief will be denied.21_ The rea- 
son for the rule exists whether the vendor sues to 
compel the payment of an installment of the pur- 
chase price or the entire purchase price.®2 Where, 
however, the vendor contracts as agent for the owner. 
of the title, it is sufficient if he tenders the requi- 
site deed from such third person.®? 


Loss of title. The general rule requiring plaintiff 
to be able, ready, and willing to perform®* imposes 
on a vendor seeking specific performance the duty 
to preserve the property and control of the title 
thereto.°® Hence specific performance will be de- 
nied where his inability to convey is due to a loss 
of title to a substantial part of the property,®® as 
where he conveys the property or a substantial part 
to a third person.®* A conveyance, however, to a 


v. Shackelford Brick Co., 197 Iowa 


SW (2d) 548; Middleton v. Moore, 
(Civ. A.) 289 SW 1045; Giles v. Union 
Land Co., (Civ. A.) 196 SW 312; Al- 
ling v. Vander Stucken, (Civ. A.) 194 
SW 443;-Roos v. Thigpen, (Civ. A.) 
140 SW 1180; Webb v. Durrett, (Civ. 
A.) 136 SW 1189; Clifton v. Charles, 
53 Tex. Civ. A. 448, 116 SW 120. 


Va.—Goodloe v. Woods, 115 Va. 540, 
80 SE 108. 


Wash.—Coonrod v. Studebaker, 53 
Wash. 32, 101 P 489. 


W. Va.—MeNeil v. McClung, 76 SE 
aie. Middleton v. Selby, 19 W. Va. 
LOM: 

Wis.—Chandler v. Gault, 181 Wis. 
5, 194 NW. 33. 


Man.—Major v. Shepherd, 18 Man. 
504. 

Sask.—Wellwood v. Haw, 
Wat 23s 


[a] Right to possession.—Where 
difficulties arising from the conduet 
of the vendor with his cotenant pre- 
vent the purchaser from obtaining 
possession under a contract to con- 
vey in fee simple clear of encum- 
brances, equity will not decree spe- 
cific performance in favor of the ven- 
dor, although there is no express 
covenant to deliver possession, 
Dech’s App., 57 Pa. 467. 


[bj] Destruction of buildings.—TIf, 
when the house on plaintiff’s prop- 
erty was burned after plaintiff had 
agreed to exchange land with de- 
fendant, plaintiff had not complied 
with his part of the contract by ten- 
dering an abstract showing clear ti- 
tle, ete., plaintiff could not compel 
specific performance without making 
allowance for depreciation of his 
property by the destruction of the 
house. Ranck v. Wickwire, 255 Mo. 
42, 164 SW 460. 


75. See supra §§ 54-64. 
76. Brisbane v. Sullivan, 93 A. 


705, 83 N. J. Eq. 182 [rev on other 
grounds 99 A 197]. 


7%. Krause v, Kraus). 58,211. App. 
559 [aff 162 Ill. 328, 44 NE 736]; 
Reeves v. Greenwich Tanning Co., 2 
Hem. & M. 54, 71 Reprint 380; Leath- 
em v. Allen, 1 Ir. Ch. 683. 


[a] Agreement for leasehoid.— 
Where plaintiffs, who held under cer- 


2 Sask. 


ment to assign them to defendant, 
“with all and singular the premises 
therein mentioned, and the buildings 
thereon, together with the appur- 
tenances, to have and to hold the 
same” for the remainder of the term 
mentioned in the leases, with a cove- 
nant that the assigned premises were 
free from encumbrances, the agree- 
ment called for the conveyance of a 
leasehold interest, and, if the leases 
were invalid, plaintiffs could not en- 
force specific performance, even if de- 
fendant obtained possession under the 
agreement. Bensel v. Gray, 44 N. Y. 
Super. 372 [aff 80 N. Y.-517]. 


[b] Consent of third person.— 
Where the consent of a landlord was 
necessary to an assignment of the 
lease, specific performance will not 
be decreed unless such consent is ob- 
tained. Mackey Wall Plaster Co. v. 
U. S. Gypsum Co., 244 Fed.-275 [aff 
252 Fed. 397, 164 CCA 321]. 


78. Hyde v. Warden, 3 Exch. D. 
2. 

79. See infra § 381. 

£0. What constitutes defective ti- 


tle see Exchange of Property § 61; 
Vendor and Purchaser [39 Cye 1450- 
1506]. 


81. See infra § 413. 


Soe RexXaS OOM eV, Elernring 19 (By 
(2a) 56;' Clark v. Rosario Min., etc., 
Co., 176 Fed. 180, 99 CCA 5384; Boy- 
lan v. Wilson, 202 Ala. 26, 79 S 364; 
Stierle v. Rayner, 92 Conn. 180, 102 
A 581. 

83. Trimmer v. Garman, 129 N. C. 
161, 39 SE 804. See also Vendor and 
Purchaser [39 Cyc 1536]. 


84. See infra § 413. 
85. See infra § 341. 


86. Bothwell v. Schmidt, 248 Ill. 
586, 94 NE 82; Witte v. Barry, (Tex. 
Civ. A.) 16 SW (2d) 548. 


87. Jones v. Williams, 89 S. C. 574, 
72 SE 546. 


88. Costello v. Tasker, 227 Mass. 
220, 116 NE 578. See Link Realty, 
etc., Co. v. Public Constr. Co., 169 App. 
Div. 88, 153 NYS 1032. 


s9. I1l1.—Smith v. Dugger, 310 I1l. 
624, 142 NE 243. 


Iowa.—Cohen, etc., Iron, etc., 


674, 198 NW 318. 
Ky.—Pierce v. Marrs, 153 Ky. 748, 


156 SW 404. 

La.—Metairie Park v. Currie, 168 
La. 588, 122 S 859. 

Md.—Beranek y. Caccimaici, 157 


Md. 144, 145 A 369. 


N. J.—Merrill v. Peterson, 108 N. 
J. Eq. 79, 154 A 9; Standard Realty 
Co. v. Gates, 99 N. J. Eq. 271,132 A 
487; Neill v. Petry, 96 N. J. Eq. 478, 
126 A 608; Brown v. Wencher, 94 N. 
J. Hq; 710, 120 A> 63:7. 


N. Y.—Patterson v. Johnson, 181 
App. Div. 162, 168 NYS 161. 

S. C.—Cohen vy. Goldberg, 144 S. C. 
70, 142 SE 36. 

S. D.—Marso v. Heck, 50 S. D. 332, 
BLO IN W ot Sosa r 

90. Loss of title see infra this sec- 
tion. 


91. Ala.—Melton' v. 
Ala. 574, 105 S 659. 


Colo.——Reagan vy. Daniels, 70 Colo. 
373, 201 P 889. 

Fla.—McCann v. Ware, 80 Fla. 803, 
Si SONY 

Ky.—Milam v. Young, 211 Ky. 714, 
277 SW 1018; White v. Morgan, 19 
KyL 844, 42 SW 403. 

N. J.—Ten Eyck v. Manning, 52 N. 
J. Eq. 47, 27 A 900 (title was in com- 
plainant’s wife). 


Stuart, 213 


Tex.—Hughes vy. Buchanan, (Civ. 
A.) 271 SW 158. 
92. Reagan v. Daniels, 70 Colo. 


373, 201 P 889. 


93. McDonald v. Bach, 29 Misc. 96, 
60 NYS 557 [aff 51.App. Div. 549, 64 
NYS 831]. 


94. See supra $73.16. 


95. Berdineau v. Shock, 21 Colo. 
App. 198; 121. P 146; Hixson v. First 
Nat. Bank, 198 Iowa 942, 200 NW 710; 
Smith v. Johnson, 35:S. D. 568, 153 
NW 376 [nev 35 S. D. 151, 151, NW 
46]; Broder v. Ring, 14 Sask. L. 54. 


96. Smith v. Johnson, 35 S. D. 563, 
Tho) NWeesie [35 SS. De ol. Tos Nw 
46). 


97. lIowa.—Griffey v. Lubben, 196 


Co. | Iowa 465, 193 NW 410. 
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third person, which the vendor has a right to termi- 
nate before the time of performance with the pur- 
chaser does not disenable performance by the ven- 
dor.°S Where the title to the property is lost be- 
cause of the purchaser’s default, the vendor will 
not be deprived of specific performance.°® 


Legal title in third person.! Where the parties 
to the contract contemplate the transfer of the legal 
and equitable title to the land, the equitable title 
alone is not a good title,? and, unless it is possible 
for the court to decree a conveyance of the legal 
title from a third person to the purchaser, specific 
performance will not be decreed. However, where 
the vendor contracts to deliver or to cause to be 
delivered a good title to the purchaser, it is suffi- 
cient, it has been held, if the vendor, at the time of 
the trial, has a contract for the title and can cause 
a conveyance to be made to the purchaser.* 


[§ 319] b. Partial Failure. While a purchaser 
may waive the defects in the vendor’s title and com- 
pel specific performance by the vendor,’ except in 
cases of immaterial default admitting of compen- 
sation,® if the contract is an entire one, the vendor 
cannot succeed if his title fails as to part of the 
land, or a partial interest therein.? 


Ky.— Eversole v. Eversole, 27 KyL 99. Lindholm 


385, 85 SW 186 (vendor had parted 


with mineral rights). [al 
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Wash. 243, 181 P 876. 
Foreclosure 


[$§ 318-320 


[§ 320] ¢. Title Such as Contract Calls For.* A 
contract for the sale of real estate may contain ex- 
press provisions as to the estate to be conveyed, in 
which ease such provisions will govern.® While the 
purchaser cannot claim a better title than the con- 
tract calls for,!® in all cases where the vendor 1s 
plaintiff he must be in a position to convey such ti- 
tle as he contracts to convey.1! While a good title 
is sufficient where the contract contemplates such 
title,t2 even though the title may be considered a 
good title, nevertheless a good title is insufficient 
if such title does not meet the requirements of the 
contract. Where the contract calls for a good 
record title, such title must be furnished,** and a 
title by adverse possession, although it may be good, 
is insufficient.1> An express stipulation of the pur- 
chaser that there should be no objections to the 
title does not oblige the court to grant relief.*® 


Satisfactory title. In accordance with rules else- 
where considered,'7? according to some decisions an 
agreement by the vendor that the title tendered shall 
be satisfactory to the purchaser or his attorney 
justifies the purchaser in refusing to accept the 
title tendered so as to preclude specific performance 
if the attorney in good faith, and not capriciously, 
declares himself dissatisfied.18 —. } 


32 SW 844. 


W. Va.—Heavner v. Morgan, 30 W. 
Va. 335, 4 SE 406, 8 AmSR 55. 


vie» Patrick,. 2107. 


of mortgage.— 


La.—Marsh v. Lorimer, 164 La. 175, 
113 S 808; McMillan vy. Lorimer, 16 
La. 185, 113 S 812. 


Nebr.—Francis v. Garlow, 112 Nebr. 
355, 199 NW 531. 


N. J.—Strater v. Flynn, (Ch.) 91 A 
591. 


N. Y.—Kosky v. Borowko, 224 App. 
Div. 764, 229, NYS. 714; Groden™ v. 
Jacobson, 129 App. Div. 508, 114 NYS 
183. 


N. D.—Shelly v. Mikkelson, 5 N. D. 
22, 68 NW 210. 


W. Va.—Eagle Land Co. v. Jarrell, 
94 W. Va. 564, 119 SE 556; Core v. 
Wigner, 32 W. Va. 277, 9 SE 36. 


Ont.—Bowes v. Vaux, 43 Ont. L. 
521. 


Sask.—Broder v. Rink, 14 Sask. L. 
4, 


[a] Mortgaging property.—Where 
a vendor, who had contracted to con- 
vey the land free of encumbrance, 
executed two mortgages on the land 
on the day fixed for the purchaser’s 
performance, he thereby rendered 
himself unable to perform and waived 
his right to compel performance by 
the purchaser, notwithstanding his 
claim that he intended to satisfy 
those mortgages from the payment 
made by the purchaser. Griffey v. 
Lubben, 196 Iowa 465, 193 NW 410. 


98. Jones v. Bashaw, 193 Iowa 
1245, 188 NW 769. 


[a] Lease with right of termina- 
tion.— Where a contract for sale of a 
farm provided for performance in 
March, and the vendee notified the 
vendor in December preceding that 
he would be unable to perform the 
contract, the leasing of the farm by 
the vendor in January, on condition 
that the lessee would surrender the 
premises on request, did not disable 
him from performance so as to pre- 
clude specific performance. Jones v. 
Bashaw, 193 Iowa 1245, 188 NW 769. 


Where the vendor agreed to sell to 
the purchaser the certificate of sale 
to the purchaser’s property obtained 
at a foreclosure sale on a second 
mortgage, the fact that the title is 
lost to both parties by the foreclo- 
sure of the first mortgage placed on 
the property by the purchaser will 
not bar relief. Lindholm vy. Patrick, 


| 107 Wash, 243, 181 P 876. 


1. Time of acquiring legal title 
see infra §§ 378-386. 


2. -See Vendor and Purchaser [39 
Cyc 1465]. 


3. Shankland’s App., 47 Pa. 113 
(plaintiff, a cestui que trust, forbid- 


den to alienate his interest); Van 
Zandt v. Garretson, 21 R. I. 418, 44 
A 2213 Read. v. Power) 125. © Ae 


(where plaintiffs are cestuis que trust 
and the only remaining duty for the 
trustee to perform is to convey the 
legal title to them); Newberry v. 
French, 98 Va. 479, 36 SE 519. 


4 Scott v. Thorp, 4 Hdw. (N. Y.) 
1. But see Bensel v. Gray, 80 N. Y. 
517 [aff 44 N. Y. Super. 372] (where 
the title acquired by the vendor was 
different from the title he contracted 
to convey and hostile to it). 


5. See supra §§ 55-64. 
6. See infra §§ 407-411. 


7. Ala.—McCreary v. Stallworth, 
212 Ala. 238, 102 S 52, 

Nebr.—Moore y. Markel, 112 Nebr. 
743, 201 NW 147. 

N. Y.—Nicklas v. Keller, 9 App. 
Div. 216, 41 NYS 172 (strip one foot 
wide along the front of a city lot). 

N. C.—Bird v. Bradburn, 127 N. GC. 
411, 837 SE 456; Mincey v. Foster, 125 
N. C. 541, 34 SE 644. 

Pa.—Freetly v. Barnhart, 51 Pa. 
279 (defect in one of several leases 
sold). 

Tenn.—Reed v. Noe, 9 Yerg. 283. 


Tex.—Burwell v. Sollock, (Civ. A.) 


Alta.—Lee v. Sheer, 8 Alta. L. 161. 
Sask.—Wellwood v. Haw, 2 Sask. 
Tao 


8. [a] Agreement to take such ti- 
tle as vendor had.— 


9. See Vendor and Purchaser [39 
Cye 1309). 


10. Beckwith v. Marryman, 2 Dana 
(Ky.) 371 (where the vendee agreed 


to accept an infant’s deed); Maxfield 
v. Bierbauer, 8 Minn. 413; Pillsbury 
v. Alexander, 40 Nebr. 242, 58 NW 


859; Edmund v. Boring, 30 Ohio C. A. 
238; Broyles v. Bee, 18 W. Va. 514; 
Seeks v.-Cross, 22 Man. -1,/1. DomLR 


{a] Assumption of mortgage by 
purchaser.— Where there is no agree- 
ment in a contract that a mortgage 
existing on the property shall remain, 
the fact that the mortgagee will not 
permit the mortgage to remain is no 
bar_to relief. Franklin v. Welt, 98 
N. J. Eq. 602, 131 A585. 


ll. Ex p. Hodges, 24 Ark. 197; 
Winne v. Reynolds, 6 Paige (N. Y.) 
mit Nichol v. Nichol, 4 Baxt. (Tenn.) 


12. See supra § 318. 

13. Danzer v. Moerschel, (Mo.) 214 
SW 849, 7 ALR 1162. 

14 Alling v. Vander Stucken, 
(Tex. Civ. App.) 194 SW 443. 

15. Page v. Greeley, 75 Ill. 400; 


Noyes v. Johnson, 1389 Mass. 436, 31 
NE 767; Danzer v. Moerschel, (Mo.) 
214 SW 849, 7 ALR 1162; Neill v. 
McClung, 76 SE 878, 71 W. Va. 458. 


16... New York Li. Ins. !Co-::v.-Gil- 
hooly, 61 N. J. Hq. 118, 47 A 494; In 
re Scott, [1895] 2 Ch. 603. 


17. See Vendor and Purchaser [39 
Cye 1509]. See also Contracts § 768. 
18. Ga.—Horovitz v. Mendel Real 


Estate & Investment Co., 145 Ga. 866 
90 SE 57. - e 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 321-323] 


[S$ 321] d. Purchaser’s Knowledge of Defects. 
While, in a suit by the purchaser for specific per- 


formance, knowledge of the defects of title at the 


time of entering the contract may deprive him of 
an abatement,!® in a suit by the vendor, if the con- 
tract stipulates for a good title, or for a warranty, 
im accordance with rules elsewhere considered,?° the 
purchaser’s knowledge of defects in the title?! at 
the time of entering into the contract does not de- 
prive him of his right to insist on a good title.22 
The fact that the purchaser by an examination of 
the records might have discovered the defects does 
not alter the vendor’s obligation to furnish a good 
title.2* Where, however, the contract is silent as 
to the character of the title to be conveyed, the legal 
implication that the vendor engages to furnish a 
good title** may be overcome by proof of the pur- 
chaser’s knowledge of the defect or encumbrance.?* 


[§ 322] e. Waiver of Defects in Title.2® In ac- 
cordance with rules elsewhere considered,?7 a pur- 
chaser entitled to object to known defects in the 
vendor’s title may waive the right either expressly 
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or by implication.2® Thus known defects may be 
waived when the intention to do so is shown by the 
purchaser’s acceptance of a sum of money,?® by 
continuing negotiations after knowledge of the de- 
fects,*° or by taking possession and exerting acts 
of ownership over the property.*1 The taking of 
possession, however, amounts only to evidence of 
an acceptance of the title which may be rebutted 
by circumstances showing that it was not intended 
by the parties to have that effect.?? 


[§ 323] D. Notice and Demand by Plaintiff??—1. 
In General. According to some decisions the. party 
seeking specific performance should not only show 
that he has performed, or offered to perform, the 
acts which form the consideration of the understand- 
ing sought to be enforced, but that, before the filing 
of the bill he has demanded the performance of the 
contract by defendant and that it has been refused.**# 
At least, where performance is conecurrent,** it is 
the duty of the one who seeks specific performance 
to demand performance by the other party.?® Ac- 
cording to other decisions a demand previous to the 


La.—Callaghan v. Natalbany Lum- 
ber Co., 13 La. A. 253, 126 S 534. 


Oh.—Crigler v..Blair,. 4 Oh. Cir: Ct. 
324, Oh. Cir. Dec. 573; Sargent v. Sib- 
ley, 6 Ohio Dec. (Reprint) 1219, 13 
AmLR 33, 11 CincLBul 145, 177. 


Tex.—Giles v. Union Land Co., (Civ. 
A.) 196° SW 312. 

Ont.—Boulton v. Bethune, 21 Grant 
Ch. 110, 478. 


19. See supra § 59. 

20. See Vendor and Purchaser [39 
Cyc 1513]. 

21. What constitutes knowledge 


see Vendor and Purchaser [39 Cyc 
3 Hs%p BGS fs 

22. U. S.—Farrington v. Tourtel- 
lot, 39 Fed. 738. 

Cal.—Morgan y. Dibble, 43 Cal. A. 
116, 184 P 704. 


N. C.—Mincey v. Foster, 125 N. C. 
541, 34 SE 644. 


Pa.—Speakman v. 
Pa. 363. 


Tenn.—Blakemore v. 
Baxt. 470. 


Va.—Jackson v. Ligon, 3 Leigh (30 
Va.) 161. 


[a] Constructive notice of terms 
of original lease.—(1) A party who 
enters into an agreement for an un- 
derlease, without inquiring into the 


Forepaugh, 44 


Kimmons, 8 


covenants of the original lease, has } 


constructive notice of all usual cove- 
nants in the original lease. Flight v. 
Barton, 3 Myl. & K. 282, 10 EngCh 
282, 40 Reprint 108. (2) But on an 
_agreement to grant an underlease the 
grantee has constructive notice of the 
provisions of the original lease only 
when he has had a fair opportunity 
of ascertaining what they were. 
Hyde vy. Warden, 3 Ex. D. 12” =1€9)) 
Where a party entered into an agree- 
ment with a lesSee for an underlease, 
and informed the lessee of the na- 
ture of the business which he meant 
to carry on in the premises, and the 
lessee did not apprise him that there 
“was a covenant in the original lease 
prohibiting such business, the silence 
of the lessee was equivalent to a rep- 
resentation that there was no such 
prohibitory covenant. Flight v. Bar- 
-ton, supra. 


23. Nichol 


v. Nichol, 4 Baxt. 
Tenn.) 145. , 


24. See Vendor and Purchaser [39 
Cyc 1441, 1442]. 


25. Leonard v. Woodruff, 23 Utah 
494, 65 P 199. 


26. Right of purchaser to waive 
and compel performance see supra §§ 
55-64. 


Time of perfecting title waived see 
infra § 373. 


27. See Vendor and Purchaser [39 
Cye 1524]. 


28. 
R. Co., 79 Md. 424, 29 A 821. 


[a] Rights under a sealed instru- 
ment may be waived by parol._—W here 
defendant seeks to defeat complain- 
ant’s right to specific performance on 
the ground that there was an unpaid 
mortgage on complainant’s property 
about which nothing whatever was 
said in the contract, which was un- 
der seal, complainant may show by 
parol that defendant had agreed to 
let the mortgage stand and receive the 
money from defendant instead of 
having defendant pay it off, as he had 
intended doing. Zempel v. Hughes, 
235 Ill. 424, 85 NE 641. 


29. Stovall v. London, 5 Munf. (19 
Va.) 299. . 
80. Sea Girt Est: v. Sutton, 7 N. J. 


Misc. 833, 147 A 388 [aff 106 N. J. Eq. 
285, 150 A 920]; Melick v. Cross, 62 
N. J. Eq. 545, 51 A 16; Fordyce v. 
Ford, 4 Bro. Ch. 494, 29 Reprint 1007. 


31. Ark.—Beck v. Bridgman, 40 
Ark. 382, 


Iowa.—Dierksen vy. Pahl, 194 Iowa 
713, 190 NW 423. 


Ky.—Clarke v. Fishback, 203 Ky. 
265, 262 SW 265. 


Md.—Canton Co. v. Baltimore, etce., 
R. Co., 79 Md. “424, 29 A 821. 


Mo.—Jamison v. Van Auken, 210 S 
Ww 404. 


N. Y.—Guynet v. Mantel, 11 N. Y. 
Super. 86 (the defects being such as 
may be removed or compensated). 


Can.—Wallace vy. Hesslein, 29 Can. 
SH ee Aleks 

[a] Sale by purchaser.—Clarke v. 
Fishback, 203 Ky. 265, 262 SW 265. 


32. Bensel v. Gray, 44 N. Y. Super. 
372 [aff 80 N. Y. 517] (agreement to 
assign leasehold); Hyde v. Warden, 3 
Ex. D. 72 (contract for grant of un- 


Canton Co. v. Baltimore, etc., 


derlease). 
33. In suits by: 
Vendor to: 


Enforce vendor’s lien see Vendor 
and Purchaser [39 Cyc 1850]. 


Recover possession see Vendor and 
Purchaser [39 Cyc 1892]. 

Recover purchase money see Vendor 
and Purchaser [39 Cyc 1913]. 

Recover damages see Vendor and 
Purchaser [39 Cyc 1984]. 

Vendee: 

To recover purchase money paid 
see Vendor and Purchaser [39 
Cyc 2050]. 

For: 

Abatement of nuisance see Nui- 
sances § 362. 

Accounting see Accounts and Ac- 
counting § 80. 

Breach of contract generally see 
Contracts §§ 740-745. 

Cancellation of instruments see 
Cancellation of Instruments § 
94; 


see 
533; 


Foreclosure of mortgage 
Chattel Mortgages §§ 532, 
Mortgages §§ 1085, 1086. 


Reformation of instrument see 
Reformation of Instruments § 
106. 


Tender of: 
Deed see infra §§ 337-341. 
Purchase money see infra §§ 342-350. 


34. Bell v. Thompson, 34 Ala. 633; 
Harless v. Petty, 84 Ind. 269. 


[a] Notice of closing contract.— 
In a suit by a purchaser for specific 
performance of a contract to sell 
land, providing for settlement on or 
before June 1, 1920, and also provid- 
ing for five days’ notice of readiness 
to settle, where it appeared that de- 
fendant repudiated the contract four 
days before June 1, whereupon plain- 
tiff sued for specific performance, 
no notice was required of an_ in- 
tention to close the contract on June 
1; such notice was only required if 
the purchaser availed himself of the 
privilege of the closing before such 
date. Boehm v. Platt, 115 Misc. 55, 
189 NYS 16. 


35. See Contracts § 545. 
36. Hodges v. Breakey, 190 NYS 53. 


LOZ) 158 eC. Jia 
action is unnecessary and affects only the question 
of costs,*? at least where under the contract there 
is a present liability of defendant to perform with- 
out a demand by plaintiff.28 If, however, it appears 
that the covenantor has put himself in such an at- 
titude in respect of the alleged contract as makes 
it plain that a demand would be unavailing, the law 
will not exact the mere idle ceremony.*® The fact 
that plaintiff demands more than he is entitled to 
does not deny him to have judgment for what he is 
entitled to,*° especially where defendant in refus- 
ing performance does not object on that account.# 


Demand for possession. Where demand for a 
deed is made on the tender of the final payment, no 
additional demand for possession is necessary as 
the demand for a deed, if complied with, confers 
the right of possession.*? 

[§ 324] 2. Demand for Conveyance.*® According 
to some decisions before a purchaser can enforce 
specific performance of a contract to convey real 
estate he must have made a demand for a convey- 
ance.t# Where, however, the agreement fixes the 
time for making the conveyance, it is the duty of 


87.. Liewis “v., Ludlam, 115° “Mise: 
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Harless v. Petty, 84 Ind. 269; Reed v. 


[§§ 323-324 


the vendor to execute a proper deed without demand 
by the purehaser,*® and where the furnishing of 
indicia of title by the vendor is a condition preced- 
ent to any act on the part of the purchaser,*® the 
purchaser need not make a demand.** According 
to other decisions, some of which recognize the ne- 
cessity of a demand for a conveyance in an action 
for damages for breach of contract,*® in equitable 
actions, such as specific performance, in which costs 
are largely in the discretion of the court,*® the fail- 
ure of the vendee to tender performance®® and de- 
mand a conveyance before filing the bill is said to 
affect only the question of costs.°+ As against a 
subsequent purchaser of the vendor with notice’* 
a demand for a conveyance is not necessary.°? 


Demand excused.®* Where a demand is consid- 
ered necessary, it is excused where the vendor can- 
not perform®® because of illness®® or death,°’ or 
where the demand would be met by a refusal,°® or 
where the vendor repudiates the contract®® by re- 
selling the land,®® or where the vendor remains out- 
side the state.64 Likewise, where the vendee is 


Land Co., 214 Ala. 638, 108 So. 740. 


347, 189 NYS 636; Pittsburgh v. Pitts- 
bureh> Ro 'Co.,) 2347 Pal W938; Ss AA 67 
(contract to repair). 

38. Bruce v. Tilson, 25 N. Y. 194, 
198. 


“The distinction between an action 
for a specific performance in equity 
and a suit at law for damages, for 
non-performance, is this, that in the 
latter, the right of action grows out 
of a breach of the contract, and a 
breach ‘must exist before the com- 
mencement of the action, while in the 
former, the contract itself, and not 
a breach of it, gives the action. A 
demand of performance before suit 
brought is only important in refer- 
ence to the costs of the action, and 
has no bearing upon the merits or the 
rights of the parties. But by a de- 
mand and refusal, the party liable to 
perform is put in the wrong and in 
the situation of unreasonably resist- 
ing the claim of his adversary, and is, 
therefore, chargeable with costs.” 
Bruce v. Tilson, supra. 


39. Denlar v. Hile, 123 Ind. 68, 24 
NE 170; Burns v. Fox, 113 Ind. 205, 
14 NB 541. 


40. Fletcher v. Wireman, 152 Ky. 
565, 153 SW 982. But see Riemen- 
schneider vy. Tortoriello, 287 Ill. 482, 
122 NE 799 (where a life tenant, hav- 
ing a power of sale, contracts to con- 
vey the property by warranty deed, 
the purchaser is not entitled to spe- 
cific performance of the contract, 
where, instead of deinanding a war- 
ranty deed from the life tenant, he 
demanded that remaindermen join in 
the conveyance). 


41. Keogh v. Peck, 
NE 266, 38 ALR 1151 
Ae Lutte Davis. 13s CaljpAsnilo: 
110 P 690. 
43. In suit to recover: 
Damages see Vendor and Purchaser 
[39 Cye 2087]. 
Purchase money see Vendor and Pur- 
chaser [39 Cyc 2047]. 
Duty of purchaser to tender deed 
for execution see infra § 351. 
44. Bell v. Thompson, 34 Ala. 633: 
Burns y. Fox, 113 Ind. 205, 14 NE 541; 


316 Ill. 318, 147 


Hodges, 80 Ind. 304; Mather v. Scoles, 
35 Ind. 1; Timmonds y. Taylor, 48 
Ind. A. 531, 96 NE 331; Vennum_ v. 
Babcock, 13 Iowa 194; Wright v. Le- 
Claire, 4 Greene (Iowa) 420. See 
Goodale v. West, 5 Cal. 339 (where it 
would appear that a demand was as- 
sumed to be necessary). 


[a] “The reason for the rule 
which requires a demand _ before 
bringing. suit is that the covenantor 
may be afforded a fair opportunity 
to perform his contract, after becom- 
ing aware that the covenantee desires 
to receive the title, without being 
harassed with a suit to compel him to 
do that which he would have done, 
upon reasonable request, without com- 
pulsion.” Burns v. Fox, 113 Ind. 205, 
206, 14 NE 541. 


45. Timmonds y. Taylor, 48 Ind. 
A. 531, 96 NE 331; Maris v. Masters, 
31 Ind. A. 235, 67 NE 699. 


46. See Vendor and Purchaser [39 
Cye 1305-1308, 1326]. 


47. Forest Preserve Dist. v. Emer- 
son, 341 Ill. 442, 173 NE 477; Krab- 
benhoft v. Gossau, 337 Ill. 396, 169 NE 
258; Neidhardt v. Frank, 325 Ill. 596, 
156 NE 769. 


48. See Vendor and Purchaser [39 
Cye 2087]. 


49. Sée infra §§ 637-640. 
Costs § 165. 


50. See infra § 342. 


51. Gray v. Dougherty, 25 Cal. 266; 
Smith v. Stewart, 245 Mich. 452, 222 
NW 713; Morris v. Hoyt, 11 Mich. 9; 
Bruce v. Tilson, 25 N..Y..194; Mur- 
ray v. Harbor, ete., Bldg. & Savings 
Assin, 91 App. Div. 397, 86 NYS 799. 


52. Right to specific perforinance 
against subsequent purchasers see su- 
pra §§ 86, 87. 


53. Elsbury v. Shull, 
556, 70 NE 287; 
10 Mich, 29. 


54. Performance excused see in- 
fra § 335. 

Excuses for tender by: 
Vendor see infra § 341. 
Purchaser see infra §§ 348-350. 

55. Eastis v. Mountain Terrace 


See also 


Be] Abele Ln IN. 
Daily v. Litchfield, 


For later cases, developments and changes in the law see Annotations, 


See also Vendor and Purchaser [39 
Cyc 2089]. 


56. Eastis v. 
Land Co., supra. 


57. Collins v. Vandever, 1 Iowa 573. 


[a] Demand on vendor’s devisees. 
—Complainant could sue for specific 
performance of a contract to convey 
standing timber without making a 
demand on the vendor’s devisees, 
proper demand and refusal having 
been made on the vendor in his life- 
ons Wilson vy. Seybold, 216 Fed. 


58. Wilson v. Seybold, 216 Fed. 
975; Kelsey v. Clausen, 257 Ill. 402, 
100 NE 984; Timmonds v. Taylor, 48 
Ind. A. 531,96: NE 331; St., Baul-Div. 
No. 1S. T. v., Brown, 11 Minn. 356. 


[a] Thus, where two tenants in 
common entered into agreements 
making a voluntary partition of the 
land and specifying for mutual con- 
veyances to be made, and one fully 
performed the contract, on her part, 
she was not required to make a de- 
mand before suing to enforce specific 
performance. Kelsey y. Clausen, 257 
Ill. 402, 100 NE 984. 


_[b] Effect of tender of considera- 

tion.—The refusal of the vendor to 
receive a proper tender of the con- 
Sideration is equivalent to a refusal 
to make the deed, and a demand of a 
deed is unnecessary. St. Paul Div. 
No. 1S. T. v. Brown, 11 Minn. 356. 


59. Gray v. Dougherty, 25 Cal. 266; 
Denlar v, Hile, 122 Ind. 68, 24 NE 
170 (administrator of vendor); Harsh- 
man v. Mitchell, 117 Ind. 312, 20 NE 
228; Cutsinger v. Ballard, 115 Ind. 
93, 17 NE 206 (heirs of vendor); 
Burnsyv. ox, 113 And? 22050494 =Nips 


Mountain Terrace 


541; Bronnenberg v. Indiana Union 
Tract. Co., 59 Ind. A: 495, 109 NE 
784; Jordan vy. Johnson, 50 Ind. A. 


213, 98 NE 143; Timmonds v. Taylor, 
48 Ind. A. 531, 96 NE 331; Kirkham 
v. Moore, 30 Ind. A. 549, 65 NE 1042; 
Gove v. Armstrong, 88 Vt. 115, 92 A 
roe Cunningham y. Brown, 44 Wis. 


‘60. Chesbrough v. Vizard Inv. Co., 
156 Ky. 149, 160 SW 725. 


61. West v. Chase, 3 Ind. 301. 


same title and section number. 


§§ 324-327] 


brought into court as a defendant to entitle him to 
specific performance on his counterclaim, a demand 


for a conveyance is unnecessary.®? 
[§ 325] 38. Sufficiency of Notice 


The filing of the bill and tender of the ‘price is suf- 
ficient notice to the vendor, it has been held, that 


SPECIFIC PERFORMANCE 


able time.®® 


[§ 326] E. Restoration of Status Quo. 


[58 C.J.] 1073 


dee should demand performance within a reason- 


Unlike 


and Demand.** | suits for rescission,*? the remedy of specific per- 


the purchaser insists on performance.*# 


To whom made. 


Time for demand. Where the time for perform- 


Where pending the consumma- 
tion of the contract the property is sold to a third 
person, the demand for a deed should be made on 
such third person and not on the original owner.®® 


ance is not definitely fixed bythe contract, the ven- 


62. Harshman v. Mitchell, 117 Ind. 
312, 20 NE 228. 


63. Sufficiency of tender by: 
Vendor see infra §§ 338, 339. 
Purchaser see infra §§ 344-346. 


64. Nickerson v. Bridges, 216 
Mass. 416, 103 NE 939. 
65. San Antonio Union School 


Dist. of Monterey v. Huston, 45 Cal. 
AL 228 O87) 95 

66. Heydrick v. Dickey, 154 Ky. 
475, 157 SW 915 [reh den 155 Ky. 222, 
159 SW 666] (option). ‘ 

67. See Contracts § 678; Vendor 
and Purchaser [39 Cyc 1377, 1423]. 

68. Hawkeye Securities Fire Ins. 
Co. v. Central Trust Co. of Des Moines, 
(lowa) 227 NW 637. 


69. Necessity of performance: 
Generally see Contracts §§ 693-789. 
Contracts for: 

Exchange of property see Exchange 

of Property §§ 56-58. 

Real estate see Vendor and Pur- 

chaser [39 Cyc 1441 et seq]. 


Sale and purchase of Personal prop- 
erty see Sales § 283 et seq. 


As affecting mutuality of remedy 
see supra §§ 18-34. 


70. See infra § 335. 


71. Conditions precedent see Con- 
tracts § 532. 


72. U. S.—Rogers Locomotive, 
ete., Works v. Helm,'154 U.S. 610, 14 
SC@t 1177, (22 LL. ed. 562; Roberts vy. 
Steelman, 1 F. (2d) 180 (mutual and 
dependent covenants); Montana Wa- 
ter Co. v. Billings, 214 Fed. 121 [app 
dism 224 Fed. 1021, 139 CCA 665] 
(furnishing water); Cronen v. Moore, 
210 Fed: 239, 127 CCA 57; Shubert v. 
Woodward, 167 Fed. 47, 92 CCA 509; 


Bernier v. Griscom-Spencer Co., 161 
Fed. 438. 
Ala.—Lasusa v. Gibson, 221 Ala. 


610, 130 S 332; Farmer v. Sellers, 137 
Ala. 112, 33 S 829 (election by plain- 
tiff and another). 


Ariz.— Brooklyn  Min., ete., Co. -v. 
Miller, 13 Ariz. 217, 108 P 471 [aff 33 
SCt 251, 227. U. S. 194, 57 L. ed. 478] 
(dismissing suit); Costello v. Fried- 
RIA WOuARIiZn ation eiay Py OS. 

.Cal.—Montgomery v. De Picot, 153 
Cal. 509, 96 P 305, 126 AmSR 84 (de- 
livery of notes for deferred pay- 
ments). 


D. C.—Griffith v. Stewart, 31 App. 


D. GC. 29; Jenkins v. Locke, 3 App. 
D. C. 485; Lipscomb v. Watrous, 3 
ADDaD. (Cel. j 


T1l.—Schenck v. Ballou, 252 Ill. 415, 

97 NE 704, AnnCas1913A 251 (exten- 
sion of encumbrance); Robinson _ v. 
Yetter, 238 Ill. 320, 87 NE 363 [aff 
« 143 Ill. A.'172]; Cassel v. Cassel, 104 


[58 C. J.—68] 


Ill. 361; Bates v. Wheeler, 2 Ill. 54; 
Launtz v. Vogt, 133 IH? App. 255. 


Iowa.—Davis v. Maton, 234 NW 252 
(renewal of mortgage); WVenator y. 
Swenson, 100 Iowa 295, 69 NW 522 
(contract conditioned on consent of 
vendor's wife); Matter of Smith, 56 
Iowa 270, 9 NW 197. 


Kan.—Diffiley v. Ryan, 116 Kan. 278, 
226 P 759; Commonwealth Oil Co. v. 
Neosho Oil, Gas & Refining Co., 106 
Kan. 723, 189 P 966. 


Ky.—Vaughan v. Vaughan, 161 Ky. 
401, 170 SW 981, AnnCasi916B 1027 
(dismissal of suit); Stacy v. Feltner, 
142 Ky. 754, 135 SW 276; Stevenson v. 
Dunlap, 7 T. B. Mon. 134; Campbell 
v. Harrison, 3 Litt. 292 (mutual and 
dependent covenants). 


La.—New Orleans Polo Club v. New 
Orleans Jockey Club, 128 La, 1044, 55 
S 668; Pratt v. McCoy, 128 La. 570, 
54 S 1012 (furnishing money); Staf- 
ford v. Richard, 121 La. 76, 46 S 107; 
Joffrion v. Gumbel, 123 La. 391, 48 
S 1007; French vy. Zbornitzy, 11 La. 
LOT ee; (Sieltinte 


Me.—Glidden v. Korter, 90 Me. 269, 
38 A 159; McIntire v. Bowden, 61 Me. 
153 


Mass.—Putnam v. Grace, 161 Mass. 
237, 37 NE 166 (agreement to assign 
lease subject to obtaining consent of 
lessor). See Washburn v. White, 197 
Mass. 540, 84 NE 106 (where the evi- 
dence, in an action by a lessee for 
specific performance of an option to 
purchase contained in the lease, was 
held to warrant findings that plain- 
tiffs had failed to do what was neces- 
sary to preserve their rights as pur- 
chasers and were acting in bad faith). 


Mich.—Abbott v. Charlevoix, 224 
Mich. 250, 195 NW 104. 


Miss.—Tyler v. McCardle, 17 Miss. 
230. 


Mo.—Kansas City v. Kansas City 
Terminal R. Co.,.25 SW (2d) 1055; 
Walker v. Bohannan, 243 Mo. 119, 
147 SW 1024; Electric Secret Serv- 
ice Co. v. Gill-Alexander Electric Mfg. 
Co., 125 Mo. 140, 28 SW 486; Buck- 
ner v. Midland Farm & Land Co., (Mo. 
A.) 190 SW 419. 


Mont.—In re Grogan, 38 Mont. 540, 
100 P 1044. 


N. Y.—Lighton v. Syracuse, 188 N. 
Y. 499, 81 NE 464 (conditioned on 
passing of an act by the legislature) ; 
Brody, etce., Co. v. Hochstadter, 160 
App. Div. 310, 144 NYS 631 (obtain- 
ing loan of money); Grennell v. Great- 
er New York Dev. Co., 153 App. Div. 
862,,138 NYS .511 [aff 214 N. Y. 642, 
108 NE 1095] (furnishing certificate 
of health); Pittsburgh Amusement 
Co. v. Ferguson, 115 App. Div. 241, 
101 NYS 217 [aff 193 N. Y. 635, 86 NE 
1131] (agreement for long lease; de- 
fault and delay of lessee); Peck v. 
Pinkney, 57 Hun 592, 10 NYS 932 


formance does not require proof of the restoration 
of the status quo.®§ 


[§ 327] F. Necessity of Performance®®—1. Con- 
ditions Precedent—a. In General. 
ance is waived or excused,’® a plaintiff seeking to 
enforce a contract depending on the performance 
of a condition precedent’! must show that he has 
complied with such condition.72 It is otherwise with 


Unless perform- 


(determination of pending suit in de- 
fendant’s favor); Wales v. Stout, 41 
Hun 644, 3 NYSt 299 [rev on other 
grounds 115, N. Y¥. 638, 21) NEP L027, 
2 Silv. Al. 327]; John Farina, Ine., v. 
Rigas, 1386 Mise. 384° 240° NYS "76; 
Moss v. Rubenstein, 117 Misc. 385,‘ 
191 NYS 496; Leinhardt v. Solomon, 
57 Misc. 238, 109 NYS 144 (vendor’s 
failure to place mortgage on the 
land as agreed). 


N. D.—Nelson v. McCue, 37 N. D. 
183, 163 NW 724; Easton v. Lock- 
hart, 10 N. D. 181, 86 NW 697 (plain- 
tiff, vendee, to obtain a loan of 
money ). 


Or.—Comstock Mfg. Co. v. Schiff- 
mann, 113 Or. .677, 234 Pi 29330) Dawid 
v. Anderson, 34 Or. 439, 56 P 523 (de- 
livery of goods by vendee). 


Pa.—Chandler v. Chandler, 220 Pa. 
311, 69 A 806. 


Porto Rico—Battle v. Lichtenstein, 
33 Porto Rico -136. ° 


Tenn.—Caldwell v. Virginia F. & M. 
Ins. €Co., 1389 SW 698, 124 Tenn. 593: 
McRae v. Smart, 120 Tenn. 413, 114 
SW 729. 


Tex.—Galbraith v. Reeves, 82 Tex. 
SD ALS. | US WV OOs Haldeman _ v. 
Chambers, 19 Tex. 1; Evangelical 
Lutheran Bethel Church v. Love, 
(Civ, A.) 243 SW 616; Johnson v. 
Mangum, (Civ. A.) 227° SW 750; 
Kuehn v. Meredith, (Civ. App.) 187 
SW 386 (furnishing money to obtain 
patent); Ross v. Blunt, (Civ. A.) 166 
Sw 913. 


Va.—Harvie v. Banks, 1 Rand. (22 
Va.) 408; Jones v. Roberts, 3 Hem. 
eae (13 Va.) 436, 6 Call 187, 3 AmD 
576. ‘ 


Wash.—Smith v. Barber, 97 Wash. 
18, 165 P 873; Cook v. Dane, 43 Wash. 
588, 86 P 947. 


Wyo.—Frank v. Stratford-Hand- 
cock, 13 Wyo. 37, 77 P 134, 110 AmSR 
963, 67 LRA 571. 


Eng.—Lamare v. Dixon, L. R. 6 H. 
L. 414 (agreement for lease; nonper- 
formance by lessor); Williams vy. 
Brisco, 22 Ch. D. 441 (agreement to 
grant a lease to nominee of plaintiff; 
appointment of nominee a condition); 
Bastin v. Bidwell, 18 Ch. D. 238 (to 
renew lease on performance of cove- 
nants to repair, etc.); Finch v. Un- 
derwood, 2 Ch. D. 310 (same); Brace 
v. Wehnert, 25 Beav. 348, 53 Reprint 
670 (agreement for lease; no plan ap- 
proved); Scott v. Liverpool, 3 De G. 
& J. 334, 60 Eng. Ch. 261, 44 Reprint 
1297 [aff 1 Giffard 216, 65 Reprint 
891] (payment of damages for breach 
of covenant as a third person shall 
award); Cheeke v. Lisle, 2 Freem, 
302, 22 Reprint 1224, Rep. Cas. t. 
Finch 98, 23 Reprint 53; Feversham 
v. Watson, 2 Freem. 35, 22 Reprint 
1042; Job v. Banister, 2 Kay & J. 374, 
69 Reprint 827 (to renew lease on 
condition that lessee shall have kept 
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a condition subsequent,7? or a covenant or stipula- 
tion which plaintiff vendee is not obliged to perform 
Plaintiff will not be de- 
nied specific performance for failure to perform 
acts which are not conditions of the contract.’® 


until after conveyance.’ * 


Where the public has an interest 


performing its obligations under the contract, equity 
will not permit a forfeiture under 
one party on default of the other so as to deny spe- 
cifie performance, but will remit the party to a suit 


for damages.‘® 


[§ 328] b. Payment of Consideration’’—(1) In 
of the purchase price 
or other consideration is made a condition preced- 


General. Where payment 


covenants); Parker v. Frith, 1 Sim. 
& St. 199, 1 Eng. Ch. 199, 57 Reprint 
80 (agreement to take lease; default 
of lessor by delay in making title and 
giving possession). 


Alta.—Evans v. Norris, 5 Alta. L. 
320. 

Ont.—McDonald vy. Rose, 17 Grant 
Ch. (657. 


Que.—Kupperheimer vy. MacGowan, 
PRIQuer KBs 215. 


[a] Compliance with Torrens Law. 
—Where land is registered under the 
Torrens Law (L. [1913] ¢c 90), a pur- 
chaser, who has not caused the con- 
tract to convey to be noted in book for 
registration of titles, as required by § 
10, and who has not made and filed an 
affidavit of his claim under § 25, is 
not entitled to specific performance of 


the contract. Dillon v. Broeker, 178 
INGE C6500 0.05 SH 1 Ol; 
73. Des Moimes Univ. v. Polk 


County Homestead, etc., Co., 87 Iowa 
36, 53 NW 1080; Minneapolis, etc., R. 
Co. v. Cox, 76 Iowa 306, 41 NW 24, 14 
AmSR 216; Boehm v. Rieder, 127 A 
Mode OT ON. Wie MASC ite Late LaO eA. Oi. 
98 N. J. Eq. 668]. 


Conditions subsequent 
tracts § 533. 


74. Ky.—Mitchell v. Long, 5 Litt. 
71; Lloyd v. O’Rear, 59 SW 4838, 22 
KyL 10600. 


Mo.—Pomeroy v. Fullerton, 113 Mo. 
440, 21 SW 19. 


see Con- 


N. D.—Ackerman v. Maddux, 26 
N. D. 50, 148 NW 147. 
Tex.—Greenameyer v. McFarlane, 


(Civ. A.) 220 SW 613. 


Va.—Tidewater R. Co. v. Hurt, 109 
Va. 204, 63 SE 421. 


[a] Damages for trespass.—W here 
a railroad company constructed its 
line under a written contract for the 
purchase of a right of way, specific 
performance will not be denied be- 
- cause it had not made reparation for 
independent trespasses on other land 
of the owner of the right of way. 
Timpson, etc., R. Co. v. Smith, (Tex. 
Civ. A.) 165 SW 86. 


75. Williams v. 
Ark. 473, 155 SW 917. 


[a] Thus, where the sale of land 
was not conditional on the purchas- 
er’s carrying on a business on the 
land purchased, his sale of the busi- 
ness did not operate to defeat his 
bill-for relief. Williams v. Neigh- 
bors, 107 Ark. 4738, 155 SW 917. 


76. Municipal Gas Co. v. Lone Star 
Gas Co., 259 SW 684 [aff 3 SW (2d) 
C90 itt Mex. 881, 58 AUR 797). 


77. Payment under option see in- 
fra Sioooe 


Neighbors, 107 


SPECIFIC PERFORMANCE 


in each party’s 


the contract by 


Time of payment see infra §§ 375, 


37 


78. See Contracts § 532; Vendor 
and Purchaser [39 Cye 1558, 1559]. 


79. See infra § 335. 


so. U. S.—Eastern Oregon Land 
Cow V. Moody, 1985.07, 1349)CCAMIS5 
[rev 180 Fed. 532]. 


Ala.—Caller v. Vivian, 8 Ala. 903 
(payment of judgment). 


Ark.—Robbins v. Kimball, 
414,18 SW 457, 29 AmSR 45. 


Cal.—Salisbury v. Yawger, 184 Cal. 
783, 195 P 682; Boulenger v. Morison, 
88 Cal. A. 664, 264 P 256; Lanning v. 
Talmage, 66 Cal. A. 48, 225 P 25. 


Colo.—Berdineau v. Shock, 21 Colo. 
AGEL 8S, 120 (P46. 


Hawaii.—Carvalho v. 
Hawaii 323. 

I11.—Johnson v. Crouch, 325 Ill. 559, 
156 NE 754; McDonald v. Bartlett, 
324 Ill. 549, 155 NE 477; Willhite v. 
Schurtz,= 294 Ill. 309, 128. NE 551; 
Wood v. Sheffer, 248 Ill. 617, 
24; Murphy v. Schnell, 248 Ill. 182, 
93 NE 738; Brink v. Steadman, 70 
Ill. 241; Parker v. Sargent, 201 III. 
Aw S43 / Strauss ye Bors aii 2enl iia ead 
466 (payment of salary to defendant). 


Kan.—Crane v. Coons, 105 Kan, 214, 
182 P 554. 


Ky.—Watson v. Chandler, 133 Ky. 
757, 119 SW 186; Sprigg v. Alben, 6 
J. J. Marsh. 158. 


La.—Davis v. McCain, 132 So. 758; 
Pruyn. vi Gay, 1065S0..1536,' 159 a. 
981+ [rev 2 La. A. 787]. 


Mass.—Pearlstein v. 
Mass. 228, 131 NE 853. 


Mich.—Wolverine Packing Co. v. 
Hawley, 251 Mich. 215, 231 NW 617; 
Starkweather v. Bentley, 247 Mich. 
503, 226 NW 251; Scheidt v. Roe, 169 
Mich. 582, 185 NW 271. 


Neb.—Rossbach y. Micks, 89 Neb. 
821, 132 NW 526, 42 LRANS 444; 
Spier v. Schappel, 86 Neb. 335, 125 
NW 609. 


N. J.—Pileggi v. Thorn, 100 N. J. 
Ey. 585, 135 A 796; Friedlander v. 
Lehr, 99 N. J. Eq. 680, 134 A 316 [aff 
101 N. J. Eq. 740, 1389 A 24}; Thom- 
messen v. Absecon Land Co., 130 A 
518, 98 N. J. Eq. 696; Town of Boon- 
ton v. United Water Supply Co., 88 N. 
J. Eq. 61, 102 A 454, 


Okl.—Bertrand v. Appleby, 135 Okl. 
237, 275 P 341; Adams v. McGraw, 99 
Okl. 65, 225 “P- 98/0. 


Or.—Manaudas y. Heilner, 29 Or, 
VAP APRESS ES IES. 


a.—Hannan v. Carroll, 283 Pa. 61, 
A 657; Schipper Bros. Coal Min- 
Co. v. Economy Domestic Coal 


55 Ark. 


Gaspar, 27 


Novitch, 239 


P 
128 
ing 


[§§ 327-329 


ent,78 unless excused or waived,’® payment must 
ordinarily be made in order to entitle plaintiff to 
specific performance ;*° 
should not be denied on plaintiff’s failure to pay 
sums not agreed to be paid.*? 
to the purchaser may cause equity to enforce the 
contract, although the purchaser has defaulted in 
payment of the price,** where the injury is nom- 
inal, failure to pay as agreed will deprive the pur- 
chaser of specific performance.** 

[§ 329] (2) Claims of Third Persons. 
plaintiff is required, as a condition precedent, to 
pay or extinguish claims of third persons, he must 
show performance.** ° 


but specific performance 


While great injury 


Where 


Co), 277 Pav 356¢ 121A. 1935: Salot -v- 
Hechtmann, 270 Pa. 228, 113 A 191. 


Porto Rico.—Batlle v. Lichtenstein, 
33 Porto Rico 136 (payment for im- 
provements made). 


S. D.—Keller v. Garneaux, 40 S. D. 
53, 166 NW 305. 


Tex.—Groves v. Whittenberg, 
Sw 889 [aff (Commn. A.) 208 
901]; Jones v. Akins, (Civ. A.) 
Sw 299; Marshall v. Beason, 
As)! 165-9'Wi iid: 


Vt.—Vermont Marble Co. v. Mead, 
85 Vt. 20, 80 A 852. 


Wash.—Miller v. Paul, 155 Wash. 
193, 283 P 699; Boger v. Bell, 84 
Wash. +697, 146 BP 179, 149, Puss25 
Packard v. Booth, 62 Wash. 333, 113 P 
774; Voight v. Fidelity Ins. Co., 49 
Wash. 612, 69 P 162 (payment of in- 
stallments and taxes); Wintermute 
vy. Carner, 36 P 490, 8 Wash. 585. 


W. Va.—Searfoss v. Bowen, 98 W. 
Va. 176, 126 SE 574; Columbus Onyx, 
etc., Co. v. Miller, 74 W. Va. 686, 82 
SE 1078. 


Can.—Cushing v. Knight, 46 Can. 8. 
555. 

Man.—Tytler v. Genung, 24 Man. 
148. 


Ont.—Meharry v. Mills Co., 16 Ont 
WN 238. 


Sask.—Goode v. Buro, 6 Sask. L. 
92; Midgeley v. Bacon, 4 Sask L. 152 
(payment of note); Lormer v. Cherry, 
4 Sask. L. 118. 


81. Doos v. Rotterman, 330 Ill. 362, 
161 NE 756; Bateman v. Hopkins, 161 
N. C. 220, 76 SE 731; Clizer'v. Krauss, 
57 Wash. 26, 106 P 145. 


[a] Taxes.— Where taxes and as- 
sessments to be paid by the purchas- 
ers are not a personal charge against 


165 
SWw 
281 
(Civ. 


Cc. 


the owner of the land, it is no defense: 


in a suit for specific performance of 
a contract to sell land, which pro- 
vides that the purchasers should pay 
all taxes and assessments on the 
premises after the date of the con- 
tract, that plaintiff did not allege that 
the taxes and assessments had been 
paid. Clizer v. Krauss, 57 Wash. 26, 
106 P 145. 


82. Buck v. De Shazo, (Tex. Civ. 
App.) 5 SW (2d) 878; Packard v. 
Booth, 62 Wash. 333, 113 P 774. 


83. Packard vy. Booth, supra. 


84. U. S.—Potter v., Couch, 141 We. 
S.92:96, 1D SCta L005] 85 iig-ediae ue 
Neate v. Union Sav. Assoc., 42 Fed. 

Ala.—Florence Gas, etc., Co. v. Han- 
by, 101 Ala. 15, 13 S 343 (mortgage). 


He ee v. Atherton, 32 Cal. 


Iil.—Westphal v. Buenger, 324 Til. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 330] c. Personal Services.85 


formance of personal services by plaintiff is a con- 


SPECIFIC PERFORMANCE 


Where the per- 
of title. 


dition precedent, plaintiff will be denied specific 


performance unless such services 
formed.*¢ 


that it was insufficient.’7 
[§ 331] d. Improvements.’s 


FieL?® 


[§ 332] e. Furnishing Abstract of Title. 
the payment of the purchase price is conditional on 
the vendor’s furnishing an abstract showing a good 
and marketable title,°° to entitle the vendor to spe- 


77, 154 NE 426 (assumption of mort- 
BZage); Clark v. Jackson, 222 Ill. 13, 
78 NE 6 (payment of interest on mort- 
gage). 


Mo.—Clay v. Mayer, 183 Mo. 150, 81 
SW 1066 (mortgage). 


Tex.—Johnson vy. 
App.) 227 SW 750. 


Wash.—Smith v. Barber, 97 Wash. 
PSG bees Soe 


Sask.—Douglas v. Sharpe, 
IL, 411. 


[a] Thus (1) where the buyer of 
land obligated himself orally to pay 
seventy-six dollars into bank to the 
seller’s credit, to pay the seller’s two 
hundred dollar note, with accrued in- 
terest, to the bank and legally to as- 
sume payment of the seller’s seven 
hundred dollar vendor’s lien notes to 
a third person, with unpaid accrued 
interest, and to pay taxes, but there- 
after made no arrangement with the 
bank or with the third person by 
which he could be bound for paying 
or carrying their notes, did not pay 
in the seventy-six dollars, and allowed 
the taxes to go delinquent, he is not 
entitled to specific performance of the 
contract from the seller and his wife. 
Johnson v. Mangum, (Tex. Civ. App.) 
227SW 750. (2) Where the contract 
provided that plaintiff make payment 
to the state of certain sums due ona 
contract with the state for the same 
property, default in such payment 
would deprive plaintiff of specific per- 
formance. Smith v. Barber, 97 Wash. 
18, 165 P 873. 


85. Mutuality of remedy see supra 
§§ 19-31. 

86. U. S.—Colson v. Thompson, 2 
Wheat. 336, 4 L. ed. 253 (making a 
survey); Denniston v. Coquillard, 7 
¥F. Cas. No. 3,801, 5 McLean 253. 


Alaska.——McMahon y. Meehan, 2 
Alaska 278. 

Ark.—Armstrong v. Cashion, 16 SW 
666 (legal services). 


@al.—Roy v=. Pos, 183 Cal. 35950197) 
P 542 (care of aged person); Moore 
v. Tuohy, 142 Cal. 342, 75 P 896; Lat- 
tin v. Hazard, 91 Cal. 87, 27 P 515 (op- 
erating railroad); Cooper v. Pena, 21 
Cal. 403. 

Ga.—Brooks v. Miller, 118 Ga. 676, 
45 SE 485 (securing a partition of the 
land). 

Ill.— Bennett v. Burkhalter, 257 Ill. 
572, 101 NE 189, 44 LRANS 733 (car- 
ing for children); Hamilton vy. Har- 
vey, 121 Ill. 469, 18 NE 210, 2 AmSR 
118 (securing location of a factory) ; 
- Weingaertner v. Pabst, 115 Ill. 412, 
5 NE 385 (contract to support defend- 
ants during their lives); Hale v. 
Bryant, 109 Ill. 34 (to effect settle- 


Mangum, (Civ. 


9 Sask. 


f But when performance of such services 
1s accepted by the vendor, his heirs cannot object 


Plaintiff’s failure to 
erect buildings or to make improvements on the 
property to be conveyed, or on other property, when 
such act is a condition precedent, defeats the re- 


have been per- 


[§ 333] f. Options.92 
ceptance or election within the time specified®? in 
an option and performance of the conditions and 
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cific performance he must tender such abstract®1 


It takes both proper ac- 


terms of such option, or an offer to perform them, 


to change the option into a resulting contract.9* 
But if the optionee does nothing to indicate that 
he does not intend to exercise his option, he is not 
estopped from suing for specific performance after 
exercising his option in the manner prescribed.?® 


As a requisite for the acceptance of an option, pay- 


Where 


ment with creditors); Stow v. Robin- 


son, 24 Ill. 532. 

Ind.—Brewer vy. Thorp, 3 Ind. 262. 

Ky.—Breckenridge v. Clinkinbeard, 
2 Witt. 127, 13 Amp 261 (egal serv- 
ices). 

Mich.—Kimball v. Batley, 174 Mich. 
544, 140 NW 915 (care of aged per- 
son). 

Mo.—Southworth v. Hopkins, 11 
Mo. 331 (contract to support defend- 
ant); Ackerson v. Fly, 99 Mo. App. 
116, 72 SW 706 (services prevented by 
death of party to whom they were to 
be rendered). 

N. Y.—Burling v. King, 66 Barb. 
6333 Martin: «v.. Platt, 5 NYSt 284 
(legal services). 

N. C.—Cabe v. Dixon, 57 N. C. 4386. 


Pa.—Naftzinger v. Roth, 93 Pa. 448 
(support contract); Pierce v. Mc- 
Cracken, 3 Pa. Cas. 559, 6 A 723 (sup- 
port contracts); Stein. wv. North, 3 
Yeates 324 (promisor impliedly re- 
served to himself sole right of judg- 
ing of promisee’s compliance). 

Tenn.—Hall v. Ross, 3 Hayw. 200 
(contract to locate land warrants). 


Tex.—Cook v. Roberson, (Civ. App.) 
46 SW 866. 

Va.—Cox v. Cox, 26 Gratt. (67 Va.) 
305 (support; prevented by vendee’s 
death). 

Wash.—Page v. Carnine, 29 Wash. 
387, 69 P 1093 (agreement to lease, 
on condition that plaintiff draw up the 
lease and pay the rental in advance). 

Wis.—Martin v. Veeder, 20 Wis. 
466 (legal services). 


87. Mills v. McCaustland, 105 Iowa 
187, 74 NW 930. 


88. Mutuality of remedy see supra 
§§ 19-31. 

so. U._S.—Davis v.. Read, 37 Fed. 
418 (building not done in a substan- 
tial and workmanlike manner). 

Colo.—Boyes v. Green Mountain 
Falls Town, ete., Co., 3 Colo. App. 295, 
Sore ave 

Dl Maser vey luyOnn oo alll aie) dO, 
NE 222; Livingston County v. Henne- 
berry, 41 Ill. 179. 

Ky.—Enterprise Imp. Co. v. Wilson, 
Pike tay tl SW 437. 

Mich.—Kimball v. Batley, 174 Mich. 
544, 140 NW 915. 

Miss.—Allendale Heights Co. v. Ey- 
rich, 156 Miss. 142, 125 S 706. 

N. Y.—Flanders v. Rosoff, 111 App. 
Div. 1, 97 NYS 514 [aff 188 N. Y. 616, 
81 NIS 1164] (substantial structural 
defects in the building). 

Pa.—Datz v. Phillips, 137 Pa. 203, 


ment of the price or other consideration may or 
may not be made necessary just as the parties see 
fit to provide for in the option agreement.®® Where, 
by the terms of the option, the parties contemplate 


20 A 426, 21 AmSR 864. 


Wash.—Benham v. Columbia Canal 
Co., 74 Wash. 110, 132 P 884. 


W. Va.—Frame v. Frame, 32 W. Va. 
463, 9 SE 901, 5 LRA 323. 


Eng.—Counter v. MacPherson, 5 
Moore P. C. 83, 13 Reprint 421 (re- 
pairs and erection of warehouse). 


nee alae v. Bown, 4 Grant Ch. 
439. 


90. Duty cf vendor to furnish ab- 
stract of title see Vendor and Pur- 
chaser [39 Cye 1516]. 


91. Jll.—Hayne v. Fenton, 321 Ill. 
442, 151 NE 877; Cobb vy. Willrett, 
313 Ill. 92, 144 NE 834. 


Iowa.—Colyn vy. Vander Wilt, 198 
Iowa 527, 198 NW 524; Barrett v. 
Wiskus, 196 Iowa 1281, 196 NW 14; 
Dudycha v. Brennan, 196 Iowa 1005, 
195 NW 991; Gross v. Anderson, 194 
Iowa 825, 190 NW 1381; Billick v. 
Davenport, 164 lowa 105, 145 NW 470: 
Lillienthal v. Bierkamp, 133 Iowa 42, 
110 NW 152. 


Mich.—Barber y. Lang, 237 Mich. 
98, 211 NW 70. 
Pa.—Pennsylvania Min. Co. v. 


Thomas, 204 Pa. 325, 54 A 101. 


Tex.—Alling v. Vander Stucken, 
(Civ. A.) 194 SW 443. 

Sufficiency of abstract see Vendor 
and Purchaser [39 Cyc’1517]. 


[a] Opinion accompanying ab- 
stract.—Where a contract for the sale 
of land provided that the purchaser 
agreed to accept a copy of abstract 
with the written opinion of the ven- 
dor’s attorney as satisfactory evi- 
dence of good title, the vendor could 
not specifically perform, where it has 
not tendered such opinion along with 
the abstract, the fact that the con- 
tract had been partially performed 
being under Rev. Code (1919) § 759 
of no effect. Swallow v. Kolterman, 
46S. D. 2838, 192 NW 720. 


92. Nature of options see Con- 
tracts § 104; Landlord and Tenant §§ 
181-199; Sales § 68 et seq; Vendor 
and Purchaser [39 Cyc 1232 et seq]. 


Right to specific performance of 
options see supra §§ 159-162. 


93. See infra § 366. 


94. Carr v. Rawlings, 158 Ga. 619, 
123 SE 875; Parker’s Hst., 6 Pai Dist: 
139, 19 Pa. Co. 347 (compliance with 
provisions of lease a condition to ex- 
ercise of option to purchase); Cum- 
mings y. Nielson, 46 Utah 294, 150 P 
295. 

95. Larson v. Smith, 174 Iowa 619, 
156 NW 813. 


96. Cates v. MeNeil, 169 Cal. 697, 
147 P 944. 
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that payment of the price or other consideration is 
an essential act to constitute an acceptance of the 
option, the purchaser not only must signify his ac- 
ceptance or election by notice, but within the time 
stipulated must pay or tender the price in the man- 
ner prescribed so that the resulting contract may 
On the other hand, if ac- 
ceptance of the option by some act other than pay- 
ment is contemplated by the parties, payment need 
not be made within the life of the option, but will 
be governed by the terms of the resulting contra¢ 


[§ 334] g. Performance by Assignee. 
signee of a contract®® ordinarily takes no greater 
rights than his assignor has,+ and in order to obtain 
specific performance he must complete the vendee’s 
payments on the original contract as a condition of 


spring into existence.** 


SPECIFIC PERFORMANCE 


t.98 


An as- 


obtaining his decree,” and perform other parts of the 


97, Cal.—levy v. Lyon, 153 Cal. 
213, 94 P 881; Marsh v. Lott, 8 Cal. 
A. 384, 97 P 163. 


Colo.—Rude v. Levy, 43 Colo. 482, 
96 P 560, 127 AmSR 123, 24 LRANS 
91. 


Ill.—Lonergan y. Goodman, 241 Ill. 
200, 89 NE 349. 


Ind.—Hays v. Carr, 83 Ind. 275. 


Iowa.—Vennum vy. Babcock, 13 
Iowa 194. 


Mich.—Rashken vy. Smith, 236 Mich. 
440, 210 NW 485. 


Miss.—Morton  v. 
Miss. 332, 90 S 77. 


ING. — Hardy Ver Ward, 15000N. Cc. 
385, 64 SE 171. ; 

Oh.—Parry v. Tobacco Ins. Co., 1 
Cine. Super. 251 (payment of rent 
and taxesa condition precedent to ex- 
ercise of option). 


Or.—Deitz v. Stephenson, 
596, 95 P 803 (sale of stock). 


S. C.—Cape Fear Lumber Co. v. 
Small, 84 S. C. 484, 66 SE 880. 


Mex. Petty Ve) Wilkins, s(Civ. A.) 
190 SW 531. 

See also Vendor and Purchaser [39 
Cye 1239]. 


[a] Fender of rent.—Wrhere the 
holder of an option to purchase. con- 
tained in a lease exercises the option 
between rent days, a proportionate 
amount of the rent must be tendered 
for the period of occupancy before 
the exercise of the option under Civ. 
Code § 19385, providing that, when 
the hiring of a thing is terminated 
before the time agreed on, the hirer 
must pay the due proportion of the 
hire for such use as he actually made 
of the thing. Mott v. Cline, 200 Cal. 
JAYAN sued yea ited 


ate U. S.— Grey v. Nickey, 271 Fed. 


Cal.—Cates v. McNeil, 169 Cal. 697, 
147 P 944. 


Colo.—Byers v. Denver Circle R. 
C6. absiColos-552,. 22" P.951; 


Ga.—Carr v. Rawlings, 158 Ga. 619, 
123 SE 875 (notice sufficient). 


N. J.—Zimmerman y. Brown, (Ch.) 
36 A 675. 


N. Y.—Stanley v. Gannon, 109 Misc. 
611, 180 NYS 602 [aff 182 NYS 952]; 
Reed v. St. John, 2 Daly 213 (de- 
posit of notice of acceptance in post 
office a day before expiration of time 
sufficient). 


N. D.—Horgan v. Russell, 24 N. D. 


Varnado, 127 


ale KO, 


490, 140 NW 99, 43 LRANS 1150 (no- 
tice sufficient). 


W. Va.—Barrett v. McAllister, 33 
W. Va. 738, 11 SE 220 [overr Weaver 
Ve Burr, oly Wr Vida to Ol Su Ln tose 
LRA 94). 


Eng.—wNicholson y. Smith, 22 Ch. D. 
640 (notice of intention sufficient). 


“What the respondents acquired 
under the option clause was an ir- 
revocable right of option to purchase 
the property at a specified price, if 
they should at the end of ten years 
elect to do so and all that was nec- 
essary on their part to do as far as 
the terms of the option are concerned 
in order to constitute a binding con- 
tract for the sale and purchase of the 
premises was to give notice of their 
acceptance of the right. This they 
did. Payment of the purchase price 
at that time was not a condition re- 
quired by the option and it is not for 
the court to incorporate terms in it 
which the parties to it did not incor- 
porate or even mention. Of course, 
payment would be essential before 
respondents would be entitled to a 
conveyance of the land but that is a 
matter pertaining to the performance 
of the contract of purchase and sale 
which has been created by the ac- 
ceptance.” Cates v. McNeil, 169 Cal. 
697, 706, 147 P 944. 


99. Right of assignee to specific 
performance see supra §§ 70-73. 


1. See Assignments § 150. 


2. Kellogg v. Kartte, 323 Ill. 443, 
154 NE 231; Merchant Land Co. v. 
Barbour, 65 Or. 235; 130)-P) 976 [reh 
6beOre 23sec Erabone 


3. U. S.—Buchannon y. Upshaw, 1 
How. 56, 11 L. ed. 46. 


Cal.—Sturgis v. Galindo, 59 Cal. 28, 
43 AmR 239. 


Ill.—Kellogg v. Kartte,.323 Ill. 443, 
154 NE 231; Carver v. Lasater, 36 Ill. 
182; Montana Wheat Land Co. v. Dan- 
aher, 225 Ill. A. 364 [aff 308 Ill. 620, 
139 NE 876]. 


Ind.—Thompson y. Allen, 12 Ind. 
539; Elliott v. Lewallen, 1 Ind. 534, 
Smith 284. : 


Ky.—Kennedy v. Davis, 
Mon. 372; 
Marsh. 43; 
Bibb 303; 
590. 


Md.—Tubman y. Anderson, 4 Harr. 
(ia IES BSI - 


Mass.—Wass _ yv. 
Mass. 394; Love v. 
Mass. 446. 


(ance se 
Tunstal vy. Taylor, 1 A. K. 

Rennick y. Hendricks, 4 
Greenup v. Strong, 1 Bibb 


Mugridge, 
Sortwell, 


128 
124 


[§§ 333-335 


consideration which the vendee has not performed. 
He is bound to do all which the vendee would 
be required in equity and good conscience to per- 
form before obtaining a conveyance.? 


[§ 335] h. Performance Excused, Waived, or In- 
possible by Act of Defendant.* AI 
is able, ready, and willing to perform the conditions 
of the contract remaining to be performed,” his fail- 
ure fully to perform before suit will not bar relief 
where performance is exeused.* Failure to perform 
or fully to perform the necessary conditions 1s ex- 
cused where performance is rendered impossible by 
the act of defendant,’ as where he leaves the state.® 
Failure to perform may be waived or excused by 
mutual consent,? and is excused where defendant 
repudiates the contract.t° Failure to make payment 


So long as plaintiff 


Mich.—Smith v. Stewart, 245 Mich. 
459, 222 INIWi ase 


N. Y.—Jones v. Lynds, 7 Paige 301. 


Or.—Smith v. Martin, 94 Or. 132, 
185 P 236. 
4. Cross réferences: 


Performance excused or waived gen- 
erally see Contracts §§ 706-739, 
764-766. 


Tender or offer before suit excused 
See infra §§ 341, 348-350. 


Time for performance: 
Excused see infra §§ 371, 403, 404. 


Waive see infra §§ 373, 405. 
eats of defects in title see supra 
322. 


5. Cape Girardeau-Jackson Inter- 
urban Ry. Co. v. Light & Develop- 
ment Co. of St. Louis, 277 Mo. 579, 
210 SW 361. 


6. Cape Girardeau-Jackson Inter- 
urban R. Co. v. Light & Development 
Co. of St. Louis, supra. 


7. Zempel v. Hughes, 235 Ill. 424, 
85 NE 641; Clancy v. Flusky, 187 Ill. 
605, 58 NE 594, 52 LRA 277 (to sup- 
port); Wisconsin, etc., R. Co. v. Bra- 
ham, 71 Iowa 484, 32 NW 392 (to lo- 
cate a railroad); Bristol vy. Bristol, 


ete., Water Works, 19"R., 4137/84 
359, 32 .URA 7400 

8. Shannon vy. Freeman, 117 S. C. 
480, 109 SE 406. 


9. Portland, ete., R. Co. v. Grand 
Trunk R. Co., 63 Me. 90: Price “v. 
Morgan, (Ch.) 10 A 663 [aff 45 N. J. 
Eq. 788, 19 A 623]; Harris v. Shorall, 
230 N. Y. 343, 130 NE 572. 


10. D. C—lLenman v. Jones, 33 
App. D.C [att 222T2SA 51, S2uSGE 
18, 56 L. ed. 89]. 


Ga.—Smith y. 
148 SE 265. 


Ill.—Singer y. Murphy, 338 Ill. 620, 
LOD INVES ive 


Iowa.—Kilby v. Fitzpatrick, 193 
Iowa 714, 187 NW 580 (nonpayment). 


Mich.—Hedrick vy. Firke, 169 Mich. 
549, 135 NW 319 (delivery of ab- 
stract). 


Mo.—Starr v. Crenshaw, 279 Mo. 
344, 213 SW 811; Cape Girardeau- 
Jackson Interurban R. Co. v. Light & 
Development Co. of St. Louis, 277 
Mo. 579, 210 SW 361. 


aii J.—Murphy v. Marshall, 151 A 


David, 168 Ga. 511, 


5 


Ohio.—George Wiedemann Brewing 
ees v. Maxwell, 78 Oh. St. 54, 84 NE 


For later cases, developments and changes in the law see Annotations, same title and section number, 


is excused where defendant refuses payment,!1 or 
by the vendee’s mistaken construction of the con- 
A condition precedent will not be insisted 
on when it is too vague.t® Depreciation in the value 
of the property does not alone excuse the purchaser 
Defendant may waive1® the 
performance of conditions, as where he himself has 
broken them,*® or where no objection is made,17 
or his objection is based on other grounds,!§ or 
where he takes and continues in possession of the 
While a waiver of time will excuse 
performance within the stipulated time,?° unless the 
conditions subsequent are also waived, plaintiff must 
be ready, able, and willing to perform such future 
Plaintiff’s mere silence as to matters on 
which defendant is required to act does not amount 
to a waiver of defendant’s performance.” 


mracth=- 


from performance." 


property.?® 


terms.?! 


Or.—Tortora v. Wyatt, 125 Or. 240, 
266 P 251 (satisfying mortgage on 
land). 


S. C.—Alexander y. Herndon, 84 S. 
C. 181, 65 SE 1048. 


{a] Resale of property by vendor. 
—Failure to pay an installment ona 
contract for land is excused, so as not 
to defeat specific performance, where 
the vendor sold the timber on .the 
premises and received the proceeds 
thereof, which in equity belonged to 
‘the purchaser and amounted to more 
than enough to satisfy the indebted- 
ness on the contract. Alexander v. 
‘Herndon, 84S. C. 181, 65 SE 1048. 


ll. Fambrough vy. Townson, 204 
Ala. 251, 85 S 476. 


120) Lrimble. =v; 
. (Ohio) 310. 


13. Morris v. Hoyt, 11 Mich. 9. 


14. Hammassapoulo v. Hammas- 
sapoulo, 134 S. C. 54, 131 SE 319. 


15.0 Bbonlen ty. black, 237) .Pa. 399; 
85 A 470 (failure of vendor to place 
deed in escrow waived). 


[a] Retention of defective check. 
—Where a contract was entered into 
and receipt given for one hundred and 
fifty dollars paid down, which repre- 
sented a check for such amount 
drawn by plaintiff, but in which he 
inadvertently placed his own name as 
payee, defendant was estopped from 
questioning the validity of the con- 
tract of sale by reason of such defec- 
tive check, where he retained it after 
being unable to cash it, and refused 
tender of the balance due, without 
notifying plaintiff that the check was 
defective, plaintiff tendering the 
amount of such check to defendant on 
discovering, after action brought, 
that the check was defective. Town- 
send y. Henry, 192 NYS 224. 


{b] Payment not waiver.—Where 
‘a provision in a contract for the sale 
of real estate on monthly payments, 
that on the purchaser’s death during 
the agreement the vendor would ei- 
ther return the money paid, or convey 
without other consideration, never be- 
came operative because of the pur- 
chaser’s failure to furnish a physi- 
cian’s certificate required by the 
agreement, the payments of monthly 
installments could not operate as a 
waiver of that requirement. Gren- 
nell v. Greater New York Develop- 
ment Co., 153 App. Div. 362, 138 NYS 
511 [aff 214 N. Y. 642, 108 NE 1095]. 


Waiver generally see Waiver [40 
Cyc 252-289]. 

16. Work vy. Welsh, 160 Ill. 468, 43 
_NE 719. 

17. Ackerman y. Maddux, 26 N. D. 


Elliott, Wright 


SPECIFIC PERFORMANCE 


formance.?* 


Options.?° 


The rule 


50, 1483 NW 147 (amount of payment). 


18. Buchhauser vy. Yudelson, 287 
Ill. 138, 122 NE 100; Jackson v. Rog- 
sash See On, 20s ASI Opes 


_ [a]_ Assignment of insurance pol- 
icy.—In an action for specific per- 
formance of a contract to purchase 
land, the contract providing that an 
insurance policy should be assigned to 
defendant, the fact that the assign- 
ment of policies of insurance could 
not be shown would not bar a decree 
for specific performance, where de- 
fendant did not refuse performance 
because policies were not properly as- 
signed and the parties were all pres- 
ent at the time of tender of the deed 
for the purpose of performing the con- 
tract and could have made the assign- 
ment instantly. Buchhauser vy. Yu- 
delson, 287 Ill. 138, 122 NE 100. 


19. Bancone v. Pinto, 108 N. J. Eq. 
397, 154 A 529 (failure to make im- 
provements). 


20. See infra § 3873. 


21. Hudson v. Cozart, 
247, 102 SE 278. 

[a] Thus, where an option for the 
purchase of land required the op- 
tionee as a part of the consideration 
to erect a tobacco redrying plant in 
time for the tobacco market of 1916, 
the refusal of the optioners to con- 
vey did not waive the erection of such 
plant, although they thereby waived 
the requirement as to time. Hudson 
v. Cozart, 179 N. C. 247, 102 SE 278. 


22. Virtue v. Stanley, 87 Wash. 
L6Te Lod! P2702 


Bes) BN «Cr 


23. See Contracts § 766. 
24. Virtue v. Stanley, supra. 
25. Time of performance excused 


or waived see infra § 373. 
26. See cases infra this note. 


{a] Option to renew  lease.— 
Where a lessee was entitled to exer- 
cise an option to renew a lease on 
full compliance with the conditions 
of the existing lease, a technical vio- 
lation of the lease by subletting a 
part of the premises would not pre- 
vent enforcing the option where the 
lessor with knowledge of the viola- 
tion made no objection until trial. 
King-Blair Co. v. Schloss, 253 Mich. 
243, 234 NW 481. 


[b] Option in lease to purchase.— 
(1) A subletting of part of the prem- 
ises in violation of the lease would 
not prevent specific performance of 
the lessee’s right under the option to 
purchase where the lessor, having 
knowledge of the violation, made no 
objection. Polish-American Volun- 
teer Defenders of America v. Roman 
Catholic Church of Our Lady of Chen- 
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that, where strict compliance has been waived by 
a party, he cannot thereafter insist on such a com- 
pliance without reasonable notice? has no appli- 
cation where there has been no waiver of strict per- 


Nonperformance of the conditions on 
which an option may be accepted may be waived.?® 
While payment of the consideration may constitute 
the necessary act manifesting an acceptance, on the 
repudiation of the agreement by the vendor or les- 
sor, it has been held that a tender of the considera- 
tion is unnecessary~’ so long as there is a readiness, 
ability, and willingness to pay;?8 and it is sufficient 
if a tender is made in the pleadings.?° 
is also excused where defendant is outside the 
state,?° or reconveys the property,*! or avoids the 


A tender 


stohowa, 102 N. J. Eq. 73, 139 A 709. 
(2) Failure by the lessor to require 
a deposit to secure return of the 
premises in good condition from the 
lessee according to the lease, in view 
of acceptance of rent by the lessor, 
does not avoid the lease and option 
to purchase contained therein, and is 
no defense in a suit for specific per- 
formance of the option to purchase 
by the lessee. Schlegel v. Bott, 93 
Ni J... (330; 25 A 5 78" bath, 93 SNe 
Eq. 607, 117 A 605]. 


27. Cal.—Stanton v. Singleton, 54 
P 587 (option to purchase); Dowd vy. 
Clarke, 54 Cal. 48 (option to purchase 
in, lease); “Ray Thomas,” Ine:, -y 
Cowan, 99 Cal. A. 140, 277 P 1086 (op- 
tion to purchase); Penilla v. Gersten- 
korn, 86 Cal. A. 668, 261 P 488 (op- 
tion to renew lease). 


Ind.—Turner y. Parry, 27 Ind. 163. 


Mass.—Cole vy. Killam, 187 Mass. 
213, 72 NE 947; Mansfield v. Hodg- 
don, 147 Mass. 304, 17 NE 544 (op- 
tion to purchase). 


Mont.—Winslow v. Dundom, 46 
Mont. 71, 125 P 136 (option to pur- 
chase). 


Nebr.—Harper y. Runner, 85 Nebr. 
343, 123 NW 313 (option in lease to 
purchase). 


N. J.—Meyer v. Reed, 91 N. J. Ea. 
Sat A 733 (option to purchase or 
sell). 


N. Y.—Farley v. Secor, 167 App. 
Div. 80, 152 NYS 787 (option to pur- 
chase). 

Oh.—George Wiedemann Brewing 
Co. v. Maxwell, 78 Oh. St. 54, 84 NE 
BOD: 


Or.—McCarty 
356, 144 P 499, 


S.' C—Cape Fear Lumber Co. v. 
Small, 84 S. C. 434, 66 SE 880. 


S. D.-—Herman y. Winter, 20 S. D. 
196, 105 NW 457. 


Utah.—Cummings  v. 
Utah 157, 129 P 619. 


Wis.—Kreutzer v. Lynch, 122 Wis. 
474, 100 NW 887. ; 


28. Winslow v. Dundom, 
ths U2 SLs. 


29. Dowd v. Clarke, 54 Cal. 48; 
Meyer v. Reed, 91 N. J. Eq. 237, 109 
Aev733" McCarty. v. Helbline sis wor: 
356, 144 P 499; Cummings v. Nielson, 
AON tAn Lo tg Tsou 


30. Herman vy. Winter, 
196, 105 NW 457. 

31. Coley v. English, 209 Ala. 68§, 
S 909; Maughlin v. Perry, 35 Md. 


v. Helbling, 73 Or. 


Nielson, 42 


46 Mont. 


20h Sc Ds 


96 
352 
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purchaser to prevent a tender.*? 


need not leave the state to indicate his election to 


purchase under the option.** 


Personal services excused. Where performance of 
personal services is rendered impossible by the re- 
pudiation of the contract by the promisor, specific 
performance will be allowed, it has been held, al- 
though there has not been a substantial performance 
in fact,?* so long as plaintiff has shown a willing- 
ness and ability to have performed;**® but accord- 
ing to other decisions under such circumstances re- 
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The purchaser 


him.?7 


lief will be denied®* at least in the absence of a 


32. Brewer vy. Sowers, 118 Mad. 
681, 86 A 228; Schaeffer v. Coldren, 
237 Pa. 77, 85 A 98, AnnCasi914B 
LCS: 

Thomas vy. Heddon, 186 Ind. 


33. 
48, 114 NE 218. 

34. Alexander v. Lewes, 104 Wash. 
Soe LD be Oa 

[a] Agreement to devise to a son- 
in-law in consideration of past and 
future support will be specifically en- 
forced against a claim of no substan- 
tial performance where the testator 
in a few days after the making of 
the contract left his son-in-law’s 
home to live with other relatives. 
Alexander y. Lewes, 104 Wash. 32, 
ito (Eos 

35. Alexander v. Lewes, supra. 


ROvava Oss Loa. Cala ooo alo vee 
Moore v. Tuohy, 142 Cal. 342, 7 
O’Brien v. Perry, 130 Cal. 526 
62 P 927; King vy. Gildersleeve, 79 
Cale, 504. 25 ey 961 Cooper vo Bena, 
21 Cal. 408. 


Mutuality of remedy as affecting 
relief see supra §§ 19-31. 


[a] Contract to devise land, made 
in consideration for care and support 
to be furnished owner by plaintiff 
during the owner’s lifetime, will not 
be specifically enforced, where plain- 
tiff did not furnish such care and sup- 
port more than one third of the re- 
mainder of the owner’s lifetime, al- 
though plaintiff was able and will- 
ing, but was prevented from so doing 
by the owner, notwithstanding Civ. 
Code §§ 1511, 1512, in the absence of 
showing that plaintiff in reliance on 
the agreement had expended a consid- 
erable amount of labor or money on 
the property agreed to be devised to 
her, since during the owner’s life- 
time plaintiff could not have been 
compelled to perform, and the owier 
could not have been compelled to ac- 
cept plaintiff's performance, and since 
plaintiff in such case has an adequate 
remedy at law in an action for dam- 
ages for the breach. Roy v. Pos, 183 
Calv3o9, 19h UP 542: 


37. Roy v. Pos, supra. 


38. U. S.—Rutland Marble Co. v. 
Ripley, 10 Wall. 339, 19 L. ed. 955; 
Shubert v. Woodward, 167 Fed. 47, 
92 CCA 509; Ohio Steel Barb Fence 
Co. v. Washburn, ete., Mfg. Co., 26 
Fed. 702. But see Southern Pine 
Fibre Co.-v. North Augusta Land Co., 
53 Fed. 318 (where there was ewi- 
dence of good faith of plaintiff). 


Ky.—Grundy v. Edwards, 7 J. J. 
Marsh. 368, 23 AmD, 409 (covenant 
not to carry on a trade). 


N. J.—Young Lock Nut Co. y. 
Brownley Mfg. Co., (Ch.) 34 A 947; 
Thorp v. Pettit, 16 N. J. Eq. 488. 

Pa.—Datz v. Phillips, 137 Pa. 203, 
20 A 426, 21 AmSR 864. 

Vt.—Bodwell v. Bodwell, 66 Vt. 101, 


Or 


28 A 870. 


Va.—Grubb v. Moore, 108 Va. 72, 60 
SE 757 (contract for sale of insur- 
ance agency). 


Eng.—Lamare v. Dixon, L..R. 6 H. 
L. 414; Tildesley v. Clarkson, 30 Beav. 
419, 54 Reprint 951. 


[a] Postnuptial contract between 
a separated husband and wife, by the 
terms of which the wife relinquishes 
her rights in the husband’s property 
and the husband gives up the custody 
of their chlid, will not be enforced 
at the instance of guardians of the 
child against the wife where she has 
been deprived of its custody as pro- 
vided by the contract. Bodwell v. 
Bodwell, 66 Vt. 101, 28 A 870. 


[b] Separation agreement.—Whhere 
an agreement of separation provided 
that the husband should pay a cer- 
tain sum monthly to the wife, and 
should receive the rentals from a 
house standing in the wife’s name, 
and the wife persistently purchased 
goods at stores, and had the ‘bills 
charged to the husband, and, after he 
had deducted such bills from his 
monthly payments, she notified the 
tenant of the house to pay the rent 
to her, it was held that she was not 
entitled to a decree against the hus- 
band for specific performance of his 


agreement. Chandler y. Chandler, 
220 Pa. 311, 69 A 806. 
[c] Performance of representa- 


tions.— Failure of plaintiff to make 
good.his representations as to future 
acts to be performed by him, which 
were a material inducement to de- 
fendant to enter into the contract, 
constitutes a defense to specific per- 
formance, although the representa- 
tions were no part of the contract, 
and although there is no doubt as to 
plaintiff's legal right under the con- 


tract. Hammer y. Michael, 243 N. 
Y. 445, 154 NE 305; Beaumont v. 
Dukes, Jac. 422, 4 Eng. Ch. 422, 37 


Reprint 910; Myers v. Watson, 1 Sim. 
N. S. 523, 40 Eng. Ch. 523, 61 Reprint 
202; Coventry v. McLean, 22 Ont. 1. 


39. See Van Dyke v. Cole, 81 Vt. 
379, 70 A 593, 1103 (where it was held 
that, although the vendee has not jus- 
tified his cutting of timber on the 
land after notice that the assignees 
of the vendor intended to insist on 
their legal rights under the contract 
in case of future breaches, the con- 
tract giving the vendor a right to de- 
clare it forfeited in case of cutting 
of timber except for use on the prem- 
ises, this will not deprive him of the 
right to specific performance, he hav- 
ing the equitable title and the right- 
ful possession of the land, and, al- 
though the assignees of the vendor 
have the legal title, the extent of 
their interest in equity being as se- 
curity for the amount due, and the 
right of forfeiture being only in aid 
of the security, and the value of the 
amount cut being only seventy dol- 


[§§ 385-336 


showing that plaintiff has so altered his position 
that to deny relief would operate as a fraud on 


. 


[§ 336] 2. Breach of Essential Covenant. Plain- 
tiff’s willful violation of an essential covenant, which 
was a material inducement to defendant to enter 
into the contract, is a defense to specific enforce- 
ment of the contract,?® unless the equities of the 
case require its enforcement.*® 
to a contract to lease, or to renew a lease, where 
plaintiff has broken an essential covenant,*® and to 


The rule is applied 


lars, and; while the amount due on 
the contract is seven hundred dollars, 
the place, with the improvements 
made by the vendee, being worth from 
two thousand five hundred dollars to 
three thousand dollars, and the ven- 
dee if denied specific performance, be- 
ing without adequate remedy). 


40. Bamberger v. Johnson, 86 Md. 
38, 37 A 900; Gannett v. Albree, 103 
Mass. 372 (where plaintiff had, by 


taking boarders, broken a covenant to 
use the building strictly as a private 
dwelling); Lamare v. Dixon, L. R. 6 
H. L. 414 (breach by lessor); Lewis 
v. Bond, 18 Beav. 85, 52 Reprint 34 
(breach by lessee); Nesbitt v. Meyer, 
1 Swanst. 223, 36 Reprint 366, 1 Wils. 
Ch. 97, 37 Reprint 44 (waste); Gour- 
lay v. Somerset, 1 Ves. & B. 68, 35 
Reprint 27; Hill v. Barclay, 18 Ves. 
Jr. 56, 34 Reprint 238 (waste). 


[a] Breach must be willful.—The 
breach by the lessee must be willful 
and deliberate, and such as would 
work a forfeiture and render the lease 
void had it been granted. Rankin v. 
lay, 2. De \G. i GA Je-65.263 he oie 
45 Reprint 546. See Pain v. Coombs, 
3 Jur.:N. S. 307, 3 Smale & G. 449, 
65 Reprint 732 (where the evidence 
of a willful breach was doubtful). 


[b] Covenant to be inserted.— 
Where there is an agreement for a 
lease, of such a nature that, in the 
usual course, a certain covenant 
would be introduced in it, and the in- 
tended lessee has done that which 
would be a breach of such covenant, 
he cannot compel the specific per- 
formance of the agreement. . Tunno 
Ve Lewisel LAs? Chitty 


_[c] Agreement to underlet.—Spe- 
cific performance of articles to grant 
a lease to plaintiff was decreed, al- 
though he had contracted to under- 
let contrary to those articles. Wil- 
liams v. Cheney, 3 Ves. Jr. 59, 30 Re- 
print 893.24 


[ad] Acquiescence by tenant.— 
Where the subject of a contract was 
an agreement to take the lease of a 
house, and the proposed tenant went 
into possession at oncé, and occupied 
for two years, but, while continuing 
In occupation, from time to time 
called on the landlord to fulfill prom- 
ises which the tenant alleged to have 
been the inducement for the contract 
and paid rent, but always paid it un- 
der protest, it was held that these 
circumstances did not amount to such 
acquiescence as to prevent the tenant 
from ultimately refusing to perform 
the contract, but that the payments 
were to be treated as merely made in 
respect of the actual use and occupa- 


tion, and_in no other character. La- 
mare vy. Dixon, L. R. 6 H. L. 414, 
[e] Decreeing performance and 


antedating lease.—It has been held 
that if there has been a breach of an 
agreement for a lease, or what wouid 
have amounted to a breach of the 


For later cases, developmetts and changes in the law see Annotations, same titic and section number 
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a contract to purchase contained in a lease.41 But 
a breach of an independent covenant, as distin- 
guished from a condition, which is not a material 
inducement to the contract, is not a bar to specific 
performance.*2 


[§ 337] G. Tender or Offer before Suit‘*—1. Suit 
by Vendor—a. In General. Whether a deed should 
be tendered by the vendor before filing a bill for 
specific performance is a question upon which there 
appears to be a contrariety of opinion, although in 
some cases the different conclusions may result from 
terms of the particular contract under considera- 
tion. Generally speaking, the rules of equity con- 
cerning the necessity of an actual tender?! are not 
so stringent as those of the law.*® According to some 
decisions a tender of the deed before suit is neces- 
sary,*® and the rule that it is sufficient for a vendor 
to perfect his title at the rendition of the decree+7 
does not apply to excuse a tender of the deed made 
a condition precedent to sue.t8 According to other 
decisions a tender of the deed by the vendor before 
suit is unnecessary,*® and the failure to make a ten- 
der affects only the question of costs.°° A tender 
in the pleadings is suffigaent.°! Where the payment 
of the purchase money or a part thereof by the pur- 
chaser and the conveyance by the vendor are con- 
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current and dependent acts®? the vendor, before he 
may maintain a bill for specific performance, must 
tender to the purchaser such a conveyance as is re- 
quired by the contraet,>? but since the purchaser is 
not entitled to the deed unless payment is made si- 
multaneously, the tender of the deed may be condi- 
tional.°* Where, however, under the contract, the 
obligation of the vendor to convey only arises upon 
the performance by the purchaser of his obligations, 
a tender of the deed before suit is not necessary,>® 
but it is sufficient to tender the deed in the petition 
or complaint and upon trial.>¢ 


Unilateral agreements. Where the agreement is 
unilateral,°’ in the sense that the vendor is not 
originally bound to perform, a tender of the deed 
before filing the bill has been held necessary.*§ 


Persons suing in vendor’s right. Parties who are 
permitted to sue in the vendor’s right, but who are 
not clothed with the legal title, are not obliged to 
tender a deed before suit; as the vendor’s adminis- 
trator®® or the assignee of a purchase-money note.®°® 


[§ 338] b. Sufficiency of Tender*!—(1) In Gen-~ 
eral. A literal and precise tender is not generally 
required,®? but it should be an effort, in good faith, 
to comply with the requirements of the contract.®? 


covenants which ought to have been 
introduced into the lease had it been 
granted, which would have worked a 
forfeiture, and that is clearly made 
out, a specific performance will not 
be decreed; but if there is a conflict 
of evidence as to whether any breach 
has been committed, the proper de- 
cree, on a suit for specific perform- 
ance, is to direct the lease to be dat- 
ed at a time antecedently to the al- 
jeged breach, and to require from 
plaintiff an undertaking to agree, in 
any action, that the lease was exe- 
cuted on that day. Noonan v. Orton, 
91 Wis. 283; Rankin v. Lay, 2 De G. 
F. & J. 65, 68 Eng. Ch. 65, 45 Reprint 
546. See Blackett v. Bates, 2 Hem. 
& M. 270, 71 Reprint 467 (although 
equity will not make a decree for the 
specific performance of an agreement 
to repair a railway simpliciter, it 
will do so if the agreement forms a 
collateral part only of a larger agree- 
ment, and the relation of lessor and 
lessee has been created between the 
parties). 

41. Forbes v. 
Clys (Ont.), 6d: 


42. . Grige ve Landis; 217 N. J. Eq. 
494 (covenant not to assign); Acker- 
man v. Maddux, 26 N. D. 50, 143 NW 
147 [cit Cyc]; Price v. ‘Parsons, 6 


Connolly, 5 Grant 


Alta. L. 365 (notice under accelera- 
tion clause); Hunt vy. Spencer, 13 
Grant Ch. (Ont.) 225. 


. 43. Tender generally see Tender 
[38 Cye 127]. 
Mecessity of tender of deed: 
Generally see Vendor and Purchaser 
[39 Cye 1537]. 
In actions: ; 
For equitable ejectment see Eject- 
ment § 397. 2 
ce vendor’s lien see Vendor 
ee a ati aner [39 Cye 1850]. 
To recover damages see Vendor and 
Purchaser [39 Cyc 1984]. 
r possession of property 
Sa endo and Purchaser [39 
Cye 1893]. 
To recover purchase money see 
Vendor and Purchaser [39 Cyc 
1906-1911]. 


Necessity of tender by purchaser 
see infra §§ 342-350. 


44, “Tender” [38 Cyc 1381}. 
45. See Equity §§ 161, 162. 


46. Mather vy. Scoles, 35 Ind. 1; 
Cook v. Bean, 17 Ind. 504; Counce 
Veupstudley, Si Me. s 430) 18 Aw 288s 
Wee ene v. Korte, 8 OhioNPNS 
oO . 

47. 

48. 


49. 
197 NW 


See infra § 384. 
Cook v. Bean, 17 Ind. 504. 


Huie v. Falde, 197 Iowa 289, 
58; Stevenson v. Polk, 71 
Iowa 278, 32 NW 340; Grimmell v. 
Warner, 21 Iowa 11; Winton v. Sher- 
man, 20 Iowa 295; Rutherford v. Hav- 
en, 11 Iowa 587; Thomson v. Smith, 
63 N. Y. 301; Freeson v. Bissell, 68 
N. Y. 168; Stevenson v. Maxwell, 2 
N. Y. 408; Beebe v. Dowd, 22 Barb. 
(CN. Y.) 255; Bufford v. Ashcroft, 72 
Tex. 104, 10 SW 346. 


[a] “Whe reason of the rule is that 
a court of equity can so mould the 
judgment or decree as to fully pro- 
tect the rights of the vendee.”’ Ste- 
venson v. Polk, 71 Iowa 278, 285, 32 
NW 340. 

50. Boston v. Nichols, 47 Ill. 
Stevenson v. Maxwell, 2 N. Y. 408; 
Beebe v. Dowd, 22 Barb. (N. Y.) 255. 


Costs in specific performance see in- 
fra §§ 637-640. 


51. Bidwell 
Ch )mebn ALO 4k. 

52. See Contracts §§ 538-545; Ven- 
dor and Purchaser [39 Cye 1305]. 


53. U. S.—Martindale v. Waas, 8 
F. 854, 3 McCrary 108. 

Fla.—Miami Bond, etc., Co. v. Bell, 
133 S 547; Booth v. Bobbitt, 94 Fla. 
704, 1140S 513" [eit Cyc]. 


Ill.—Greengard v. Bernstein, 343 
Ill. 416, 175 NE 424; Miller v. Shea, 
300 Ill. 180, 1833 NE 183. 

Kan.—Soper v. Gabe, 55 Kan. 646, 
Ate) 969. 

Miss.—Kimbrough v. Curtis, 50 
Miss. 117; Mhoon v. Wilkerson, 47 


Miss. 633; Klyce v. Broyles, 37 Miss. 
524: Wckford v. Halbert, 30 Miss. 273. 


353; 


Ve Ganson sm CNa. coe 


Mo.—Lanyon y. Chesney, 186 Mo. 


540, 85 SW 568. 


Or.—Knolhoff v. Mark, 68 Or. 437, 
136 P 893, AnnCas1915D 1229, 


[a] Reason for rule-—‘“The reason 
upon which the principle rests is, 
that it is not to be presumed that the 
vendee will pay his money without 
receiving the equivalent in the title 
to the land. Nor that the vendor will 
convey without receipt of the money.” 
Kimbrough vy. Curtis, 50 Miss. 117, 120. 


Effect of delay where acts are con-- 
current see infra § 401. 


54. See infra § 338. 


55. Huie v. Falde, 197 Iowa 289, 
197 NW 58. 


56. Huie v. Falde, supra. 


57. See Contracts § 1T; 
and Purchaser [39 Cye 1232]. 


58. Miller v. Cameron, 45 N. J. Eq. 
95-115) Av842, 1 iv AN a5 4. 


59. Faulkner v. Williman, 16 SW 
352, 183 KyL 106; Wheeler v. Crosby, 
20) Ebunte CN ya)! 2120; 


60. Boyce v. Francis, 56 Miss. 573; 
Kimbrough v. Curtis, 50 Miss. 117. 


61. Generally see Tender [38 Cyc 
137-158]. 
Sufficiency of tender of conveyance: 
Generally see Vendor and Purchaser 
[39 Cye 1546-1550]. ' 
In action to recover purchase money 
see Vendor and Purchaser [39 Cyc 
1908]. 


Deposit in court see infra § 463. 


@2. Kentucky’ Distilleries, etc., Co. 
v. Blanton, 149 Fed. 31, 80 CCA .343 
[cert den 205 U.S. 543, 27 SCt 790, 51 
L. ed. -922, and aff 120 Fed. 318]. 


63. Blanton v. Kentucky Distil- 
leries, etc, Co., 120 Fed. 318 [aff 149 
Fed, 31, 80\CCA 343, cert den’ 205-0. 
S. 548, 27 SCt 790, 51 L. ed. 922] (de- 
fective tender, made in good faith, 
sufficient); Townsend v. Milliken, 
(Tex. Civ. A.) 294 SW 938. 

{a] Payment of encumbrance from 
purchase money.—Under a contract of 
sale of land free from encumbrances, 
there was a sufficient tender to enti- 


Vendor 


1080 [58 C.J.] 
A tender of the deed is insufficient where it is ac- 
companied by a demand for a sum not due.®* In 
connection with concurrent covenants,°® where pay- 
ment of the price and delivery of the deed are to 
be simultaneous acts, the rule allowing a condition- 
al tender by a purchaser of the purchase money is 
applicable to a vendor’s tender of the deed.°* In 
such case the vendor’s tender of the deed may be 
conditional upon the payment of the amount due 
by the purchaser.°? 


To whom made. The tender is properly made to 
the. person directed by the vendee to receive it.°® 
In ease of an assignment of the contract by the 
original purchaser, the tender is properly made to 
him, rather than to the assignee.°® Where the pur- 
chaser dies, the tender is properly made to his ex- 
ecutor, since he represents the testator’s means of 
paying the purchase price.‘° 


[§ 339] (2) Sufficiency of Deed.7* Although an 
immaterial variance between the deed and contract 
is not fatal,*2 the vendor must,’? but need only,‘* 
tender such deed as is provided for by the ¢con- 
tract. Where stipulated in the contract the vendor 
must tender a general warranty deed.7° A deed 
which makes an unwarranted reservation of rights,7° 
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or which subjects the title to a larger encumbrance 
than agreed to,77 is insufficient. The deed must 
be properly executed.7® The description of the 
premises need only conform to the terms of the 
contract,7® and it is a sufficient compliance if 
the identity of the premises can be established,*° 
but a purchaser is under no duty to accept a deed 
whieh contains no adequate description of the land 
so that it may be identified.*? 


By whom made. While the purchaser is ordinari- 
ly entitled to a conveyance from the one who con- 
tracts to convey it,*? where a mortgage assumed by 
the purchaser is foreclosed during the pendency of 
the action, the court may order the vendor to c¢on- 
vey by warranty deed in accordance with the con- 
tract together with a deed from the purchaser at 
the foreclosure sale.$? 


[§ 340] c. Waiver of Objections to Tender.** 
Unless the objection to the sufficiency of the tender is 
made at the time of the tender, such objection is con- 
sidered to be waived.®> A specific objection to the 
tender, it seems, cannot be set up in defense to the 
vendor’s bill when the vendee refused the tender 
generally,®® or where he objected to it on some other 
ground.§7 


CCA 504, 192 Fed. 246; McDonald v. ] 138 NW 18. 


tle the vendor to specific perform- 
ance, although the land was subject 
to a lien of a trust deed, where at 
the time of tendering the deed the 
vendors arranged to pay the trust 
deed with money they were to receive 
from the purchaser, and by arrange- 
ment with the holder of the trust 
deed had a release of it in their pos- 
session ready to be delivered to the 
purchaser. Buchhauser v. Yudelson, 
287 Tl. 138, 122 NE 100. 


[b] Recording fee for release. of 
mortgage.—The fact that plaintiffs in 
tendering a release of a mortgage did 
not tender a fee for recording it 
should not bar a decree of specific 
performance, where defendant then 
owed plaintiffs nine thousand dol- 
lars from which he could have de- 
ducted the fee. Buchhauser v. Yudel- 
son, 287 Ill. 138, 122 NE 100. 


64. Bidwell v. Garrison, (N. J. Ch.) 
36 A 941. 

65. See Contracts § 545. 

66. Booth vy. Bobbitt, 94 Fla. 704, 
114 S 513. 

67. Booth vy. Bobbitt, supra; Har- 


ris vy. Halverson, 192 Wis. 71, 211 NW 
2915. 


68. Grant v. Howard, 9 D. C. 235. 
69. Corbus v. Teed, 69 Ill. 205. 


70. Brinkerhoff v. Olp, 35 Barb. 
GNERYE) 20 


71. Generally see Vendor and Pur- 
chaser [39 Cyc 1553-1557]. 


Requisites and validity of deeds see 
Deeds §§ 34-1838. A 


72. Townsend v. Milliken, (Tex. 
Civ ‘A.) 294 SW $38) “Chapman wi 
Milliken, 136 Wash. 74, 239 P 4. 


[a] Thus a tender of a homestead 
deed from husband and wife atthor- 
ized specific enforcement of exchange 
contract although the deed provided 
for payment of taxes by the grantee 
and a contract for prorating them. 
Townsend v. Milliken, (Tex. Civ. A.) 
294 SW 938. 


73. Omaha v. Omaha Water Co., 112 


Minnick, 147 Ill. 651, 55 NE 367; Myr- 
tle Realty Co. v. Kaller, 131 App. Div. 
281, 115 NYS 694. 


74 Ennis v. Bell, 52 N. S. 31. 


75. McDonald y. Minnick, 147 Ill. 
651, 35 NE 367. 


76. Pittsburg, ete., R. Co. v. Fisch- 
Sees ae ete, €o., 208) Pasw3, .du 


77. Alexander v. Wunderlich, 118 
Pa. 610, 12 A 580. 


Sufficieney of title see infra §§ 408- 
411, 413. 


[a] Variance between contract and 
deed does not exist where the con- 
tract provides for a conveyance sub- 
ject to a mortgage of eight thousand 
dollars and the guaranty policy show- 
ed a trust deed for twelve thousand 
dollars, where the proof showed that 
four thousand dollars on the trust 
deed were paid. Braude v. Wardy, 
340 Ill. 180, 172 NE 161. 


78. Knolhoff v. Mark, 68 Or. 437, 
136 P 893, AnnCas1915D 1229 (hold- 
ing that the purchaser is entitled to 
a deed that has been so subscribed, 
sealed, witnessed, acknowledged, and 
certified as to be entitled to be re- 
corded in the public records of deed). 


79. Ennis y. Bell, 52 N. S. 31. 


80. Massell Realty Co. v. Hanbury, 
165 Ga. 534, 141 SE 653; Franklin v. 
Welt, 98 N. J. Eq. 602, 131 A 585; 


Smith v. Johnson, 30 S. D. 200, 138 
N. W. 18. 
[a] Thus (1) where the deed de- 


scribes the property as laid down on 
a certain map filed in Essex County, 
when in fact the map is filed in the 
register’s office in Union County, the 
incorrect recital of the filing of the 


map does not invalidate the deed. 
Franklin v. Welt, 98. N. J. Eq. 602, 
131 A 585. (2) The fact that a deed 


tendered described the land by lots 
while the sale contract described it 
by sectional subdivisions did not ren- 
der the tender insufficient, where the 
two descriptions identified the same 
land. Smith v. Johnson, 30 S. D. 200, 


For later cases, developments and changes in the law see Annotations, 


[b] Not substantial compliance.— 
Tender of a deed conveying lot hav- 
ing sides of thirty-three feet one and 
one-fourth inches, ninety-three feet 
ten inches, fourteen feet one and one- 
half inches, and ninety-eight feet 


| five and three-fourth inches respec- 


tively, is not a substantial compliance 
with the contract describing the lot 
as “33x95 irregular.” Von Bargen v. 
Ginsberg, 218 App. Div. 545, 218 NYS 
601 [rev 126 Mise. 702, 214 NYS 1]. 


81. Coley v. Williams, 98 Okl. 143, 
224 P 345, 


82. Bourland v. Huffhines, 
Civ. A.) 244 SW 847. 


[a] Joint conveyance.—Where the 
contract for the sale of land provided 
for a warranty of title to all the land 
from the vendor named in the con- 
tract, a conveyance executed by the 
vendor and a joint owner did not en- 
title the vendor to a specific perform- 


(Tex. 


ance. Bourland vy. Huffhines, (Tex. 
Civ. App.) 244 SW 847. 
83. Marso v. Heck, 50S. D: 332, 


210 NW 153. 


84. Generally see Tender [38 C 
141, 144, 150]. % : aa 


Waiver of objection to tender of 
conveyance see Vendor and Purchaser 
[39 ‘Cye 1549]. 


85. Corbus v. Teed, 69 Ill. 205; 
yee aaa v. McMahan, 10 Paige (N. 


[a] Objection to amount of land.— 
Where a purchaser accepts the deed 
tendered and pays the price, he can- 
not later sue to compel the convey- 
ance of a difference in the acreage 
between the contract and deed, as 
such objection should be made at the 
time the deed was tendered or is 
deemed waived, under Civ. Code § 
2076 so providing. Smiley v. Read 
163 Cal. 644, 126 P 486. : 


86. Tiernan v. Roland, 15 Pa. 429. 


87. Justice v. Soderlund, 225 M. 
320, 114 NE 628; Baker v. Hall. 158 
Mass. 361, 33 NE 612; Broemsen y. 
Agnic, 70 W. Va. 106, 73 SE 253. 


same title and section number, 


§§ 341-342] 


[§ 341] d. Tender Excused.*® Whatever contra- 
riety of opinion may exist as to the original neces- 
sity of tendering a deed before suit,®® in accordance 
with rules elsew here considered®°® the decisions are 
in accord in excusing a tender where the purchaser 
expressly repudiates the contract or takes such a 
position with reference to it that a tender would 
be a useless and idle ceremony.®*! Likewise, a ten- 
der is excused where the purchaser evades it,®? or 
where the purchaser, having the duty of preparing 
the deed,®? refuses to do so on demand.°* An aver- 
ment by. the purchaser in his answer that the ven- 
dor has no legal title does not excuse a tender of 


88. Generally see Contracts § 747; 


Tender [38 Cyc 134]. [al 
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the deed, for the purchaser may be willing on a 
proper tender to accept the deed and rely on the 
warranty of title for protection.®® 


[§ 342] 2. Suit by Purchaser®*—a. In General. 
While, according to some decisions, it would appear 
that a tender®’ by the purchaser 'pefore suit,?> or 
at least an offer to perform®® is necessary, the rules 
of equity concerning the necessity of an actual ten- 
der before suit are generally not so stringent as 
those of the law.! Accordingly, in many decisions 
an actual tender by the purchaser before suit is 
not necessary,” and it is held that the failure to 


Miss. 633; Stewart v. 
Co., 15 Miss. 568. 


Raymond R. 


Tender of deed excused: 
Generally see Vendor and Purchaser 
[39 Cye 1541-1546]. 
In actions: 
For equitable ejectment see Eject- 
ment § 397. 
To enforce vendor’s lien see Ven- 
.dor and Purchaser [39 Cyc 1850]. 
To recover possession see Vendor 
and Purchaser [39 Cyc 1893]. 
To recover purchase money see Ven- 
dor and Purchaser [39 Cyc 1910]. 


Tender by purchaser excused see 
infra §§ 348-350. 


89. See supra § 337. 
90. See Equity § 161. 


91. U. S—Donahoe v. Franks, 199 
Fed. 262; McCullough v. Sutherland, 
153 F. 418; Blanton v. Kentucky Dis- 
tilleries, ete., Co., 120 F. 318 [aff 149 
F. 31, 80 CCA 343 (cert den 205 U.S. 
543,,21- SCE 790, 52 Li: ed. 922). 


Cal.—Ehrhart v. Mahony, 170 Cal. 
148, 148 P 934. 


Tll.—Kuehnle y. Augustin, 333 Ill. 
31, 164 NE 194; Mackie v. Schoen- 
stadt, 307 Ill. 398, 138 NE 686; Buck- 
len v. Hasterlik, 155 Ill. 423, 40 NE 
bol Pat 5i BN. A. 33213; Lyman ‘v. 
Gedney, 114 Ill. 388, 29 NE 282, 55 
AmR §&71. 


Kan.—Monarch Portland Cement 
€o. v. Washburn, 89 Kan. 874, 133 P 
156. 


Mass.—Staples v. Mullen, 196 Mass. 
132, 81 NE 877. 
Mo.—Meyers v. Ustick, 243 SW 833. 


Mont.—Long v. Needham, 37 Mont. 
408, 96 P 731. 

Nebr.—Johnson v. Higgins, 177 
Neb: 35, 108 NW 168; Solt v. Ander- 
son, 62 Neb. 153, 86 NW 1076 [rev reh 
63 Neb. 734, 89 NW 306]. 

N. J.—Potter v. Lumsden, 93 N. J. 
Eq. 476, 117 A 31; Brown v. Norcross, 
59 N. J. Eq. 427, 45 A 605; Oakey v. 
Cook, 41 N. J. Eq. 350, 7 A 495; Max- 
well v. Pittenger, 3 N. J. Eq. 156. 


Ney Orary ve Snuth, 2 Na Y.605 
Pittsburgh Amusement Co. v. Fergu- 
son, 100 App. Div. 453, 91 NYS 666. 


Oh.—BFlieventh St. Church of Christ 
v. Pennington, 18 Oh. Cir. Ct. 408, 10 
Oh. Cir Dec, 74. 

Pa.—Girard Mammoth Coal Co. v. 
Raven Run Coal Co., 275 Pa. 439, 119 
A 495. 

S. D.—Brace v. Doble, 3 S. D. 110, 
52 NW 586 [aff reh 3 S. D. 416, 53 NW 
859]. 

Tex.—Stroburg v. 
203 SW 391. 

Va.—Wolford v. Jackson, 
280, 96 SE 237 [cit Cyc]. 

Repudiation of contracts in gen- 


7 


Walsh, (Civ. A.) 


123 Va. 


a certificate of title before suit is ex- 
cused where the purchaser Lopyciates 
the contract. Teague Inv. Co 

Setchel, 44 Cal. A. 664, 186 P 1046: 
Cohen v. Segal, 253 Ill. 34, 97 NE 222. 


[b] Repudiation by one of several 
purchasers.—A single remark by one 
of fourteen purchasers that the pur- 
chasers did not intend to take the 
land was not a repudiation of the con- 
tract dispensing with the necessity 
of a- tender where it did not appear 
that such purchaser had authority to 
speak for the other purchasers. Sop- 
er v. Gabe, 55 Kan. 646, 41 P 969. 


92. Buess v. Koch, 10 Hun (N. Y.) 
299, 53 HowPr 92. And see Zempel 
v. Hughes, 235 Ill. 424, 85 NE 641. 


93. See infra § 351. 


94 Blanton v. Kentucky Distil- 
leries, etc., Co., 120 Fed. 318 [aff 149 
Fed. 31, 80 CCA 843 (cert den 205 U. 
S. 543, 27 SCt 790, 51 L. ed. 922) 1. 


95. Lanyon v. Chesney, 186 Mo. 
540, 85 SW 568. - 


96. Tender generally see Tender 
[88 Cyc 127]. 


§ Wteaies for conveyance see supra 
24 
Necessity of: 
Tender by purchaser: 
Generally see Vendor and Purchas- 
er [39 Cye 1561]. 
In suits for: 
Equitable ejectment see Eject- 
ment § 399. 
Recovery of damages see Vendor 
and Purchaser [39 Cyc 2087]. 
Recovery of purchase money see 
Vendor and Purchaser [39 Cyc 
2047). 
Tender by vendor see supra §§ 337- 
341. 
97: 


98. 
213, 94 P 881; 
Cate eo: 
5 Gal 339) Moen vi. 
119, 52. AmD 2915 
Cal Ar3s84°97 © 163: 


Colo.—Berdineau v. Shock, 21 Colo. 
Pe MOSM 2d P2426, 

Ga.—Whelchel v. Waters, 152 Ga. 
614, 111 SE 25; Burkhalter v. Roach, 
142 Ga. 344, 82 SE 1059; Grooms v. 
Grooms, 141 Ga. 478, 81 SE 210; Mar- 
tin v. Thompson, 141 Ga. 31, 80 SE 
318: Miller v. Watson, 139 Ga. 32, 
76 SE 585; Terry v. Keim, 122 Ga. 43, 
49 SE 736; Askew v. Carr, 81 Ga. 685, 
8 SE 74. 

Kan.—Sanford v. Bartholomew, 33 
Kan. 88, 5 P 429. 


Ky.—Greenup Vv. 
590. 
Me.—Furbish v. White, 25 Me, 219. 


Miss.—Mhoon v. Wilkerson, 47 


“Tender” [38 Cyc 1381]. 


Cal.—Levy v. Lyon, 153 Cal. 
Dorris v. Sullivan, 90 
Goodale v. West, 
Simmons, 1 Cal. 
Marsh v. Lott, 8 


Strong, 1 Bibb 


Or.—Smith v. Martin, 94 Or. 132, 
185 BP) 236. 


Pa.—In re Kutz’s Estate, 
548, 103 A 293; Hughes v. Antill, 23 
Pa. Super. 290 (necessity of tender 
CoS hel abs ejectment see Ejectment 


R. I.—Doyle v. Harris, 11 R. I. 539. 


S. D.—Stenson v. Elfmann, 29 S. D. 
59, 1835 NW 694. 


Newfoundl.—Bridgman vy. Ellis, 4 
Newfoundl. 325. 


[a] Other contracts than sale of 
land.— Westcott v. Mulvane, 58 F. 
305, 7:CCA 242 (to sell stock); New 
York Paper-Bag Mach. Co. v. Union 
Paper-Bag Mach. Co., 32. F. 783 (to as- 
sign patent); National Oleo Meter 
Co. v. Jackson, 56 N. Y. Super. 609, 3 
NYS 826. Z 


99. Vawter v. Bacon, 89 Ind. 565; 
West v. Chase, 3 Ind. 301; Slaughter 
v. Harris, 1 Ind. 238; Bearden v. 
Wood, 1 A. K. Marsh. (Ky.) 450. 


1. See Equity §§ 161, 162. 


2. Stafford v. Richard, 121 la.-76, 
46 S 107; Maughlin v. Perry, 35 Md. 
352 (option to buy exercised by filing 
bill); Smoot v. Rea, 19 Md. 398; Lew- 
is v. Prendergast, 39 Minn. 315, 40 
NW 66. 


[a] “The reason for this equitable 
rule is that in such cases the court 
ean grant such relief as a party may 
show himself entitled to, and upon 
such conditions as will protect the 
other party.’ Lewis v. Prendergast, 
39 Minn. 301, 303, 40 NW 66. 


{[b] ‘The technical rules that gov- 
ern pleas of tender in actions at law 
are manifestly not applicable to the 
circumstances of suits in chancery. 
and a court of chancery is not bound 
by any fixed rule on this subject by 
which it will allow the substantial 
ends of justice to be perverted or de- 
feated by the omission of an unim- 
portant or useless act which nothing 
but the merest technicality could re- 
quire.’”” Kennedy v. Neil, 333 Ill. 629, 
165 NE 148, 150. 


[c] Mortgagor and mortgagee.— 
A tender is unnecessary where the 
relation of the parties is that of 
mortgagor and mortgagee rather than 
of vendee and vendor. Smith v. Shel- 
don, 65 -LHy 219. 


[d] Exchange of land for interest 
in fence.—Where plaintiff agreed to 
transfer to defendant, an adjoining’ 
landowner, One-half interest in a 
fence on the line between them, and 
defendant agreed in consideration for 
such transfer to transfer to plaintiff 
an acre of land, it was held, in the 
absence of an agreement to transfer 
an interest in the fence by deed, that 
plaintiff could bring suit for the 
specific performance of defendant’s 
agreement to transfer the acre of land 
without tendering to defendant a deed 


259 Pa. 
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demand a conveyance* or to tender the purchase 
price only affects the question of costs.* 
may be error to award plaintiff costs in the absence 
of a tender before suit,® it is sufficient toward the 
maintenance of the suit that plaintiff offers to per- 
form in his pleadings,® or tenders the money into 
court,’ as the contract itself, rather than a breach 
thereof, gives plaintiff his right of action for spe- 
Where the contract is not fair 
and reasonable,® the question whether a tender has 
Where the vendor is 
under an obligation first to furnish an abstract of 
title as a condition precedent to any act on the part 
of the purchaser,!! the purchaser need not demand 
performance!” or tender payment?*® on the vendor’s 


cific performance.* 


been made is immaterial.?? 


of the interest in the fence. Ready v. 
Schmith, 52 Or. 196, 95 P 817. 


fe] In Ilinois.—(1) To entitle a 
purchaser to maintain specific per- 
formance it is sufficient that he is 
ready and offers to pay any sum 
which may be found due, and the 
technical rules which govern pleas of 
tender in actions at law are inapplica- 
ble. Kennedy v. Neil, 333 Ill. 629, 
165 NE 148. (2) In other decisions 
it would appear that a tender is nec- 
essary, although it is questionable 
whether a formal tender is meant. 
Gladstone v. Warshovsky, 332 Ill. 376, 
163 NE 777; Lanski.v. Chicago Title 
& Trust Co., 324 Ill. 367, 155 NE 296; 
Willhite v. Schurtz, 294 Ill. 309, 128 
NE 551; Wood v. Sheffer, 248 Ill. 617, 
94 NE 24; Scott v. Shepherd, 8 Ill. 
483 (although only a small sum was 
due); Doyle v. Teas, 5 Ill. 202; Parker 
v. Sargent, 201 Ill. A. 574. 


{f] In Texas.—(1) An _ actual 
tender is not necessary where the 
purchaser pleads and proves a will- 
ingness to pay, but is entitled to re- 
lief, provided that, within a time 
fixed in the decree, he shall pay the 
amount due. Lockwood vy. Frost, 
(Tex. Civ. A.) 285 SW 874 (option to 
purchase); Fordtran v. Donovant, 54 
Tex. Civ. A. 564, 118 SW 768; Kalk- 
losh v. Haney, 4 Tex. Civ. A. 118, 23 
SW 420. (2) Where land is pur- 
chased by defendant from a third per- 
son under an agreement to convey to 
plaintiff, a tender of the amount due 
is necessary to a decree conveying 


title. 
Tex.—Hunter v. Clayton, (Civ. A.) 
36 SW 326. 


3. See supra § 324. 


4 U. S—Hosmer v. Wyoming R., 
ete:, Co., 129. F. 883, 65 CCA 81. 


Ala.—Alexander v. Abernathy, 215 
Ala. 41, 108 S 849 [overr Mitchell v. 
Wright, 155 Ala. 458, 46 S 473]; Zir- 
kle v. Ball, 171 Ala. 568, 54 S 1000; 
Taylor v. Newton, 152 Ala. 459, 44 S$ 
583; Ashurst v. Peck, 101 Ala. 499, 14 
S 541. 


Mich.—Smith v. Stewart, 245 Mich. 
452, 222 NW 712; Morris v. Hoyt, 11 
Mich. (9: But see Richardson  y. 
Lamb, 253 Mich. 659, 235 NW 817 
(tender of performance by purchaser 
of stock is necessary). 


Minn.—Kies v. Warrick, 149 Minn. 
177, 182 NW 998; Lewis v. Prender- 
gast, 39 Minn. 315, 40 NW 66; Minne- 
apolis, ete., R. Co. v. Chisholm, 55 
Minn. 374, 57 NW 63; St. Paul Land 
re v. Dayton, 39 Minn. 315, 40 NW 


N. J.—Meyer v. Reed, 91 N. J. Eq. 
237, 109 A 733; Schrieber v. Menning- 
ham, 73 N. J. Eq. 134, 75 A 818. 


failure to deliver the abstract. Where the stipu- 
lations of the contract are mutual and dependent,** 
that is, where the deed is to be delivered upon the 
payment of the price, according to some decisions 
a tender of the price or balance thereof is necessary 
to put the vendor in default,t® but the tender may 
be conditional.?® 


[§ 343] b. Amount Unascertained. Where the 
vendee does not know the exact amount payable or 
an accounting is necessary to determine the amount, 
a strict tender is excused, and an offer to pay what 
is due is sufficient, or a tender of a less sum than 
is due, if the vendee supposes it to be the correct 
sum.?7 


While it 


neglect will only affect the question 
Murray v. Harbor, etc., Bldg. & Sav-|of costs.” Lewis v. Prendergast, 39 
ings Ass’n., 91 App. Div. 397, 86 NYS | Minn. 301, 302, 39 NW 802. 

799; Stevenson v. Maxwell, 2 N. Y. 9. See supra §§ 126-134. 


408; Andrews v. Davis, 5 NYSt 859. 
But see National Oleo Meter Co. v. 10. Porter v. Anderson, 14 Cal. A. 
TALGy wilds wees be 


Jackson, 56 N. Y. Super. 609, 3 NYS 

826 (tender of price as condition pre- 11. See Vendor and Purchaser [39 

cedent to assignment of patent is Cye 1305-1308, 1326]. y 
12. See supra § 324. 


necessary before suit). 
5 et See infra § 640. See also Costs! 43. worest Preserve Dist. v. Emer- 
; son, 341 Ill. 442, 173 NE 477; Krab- 


6. Minneapolis, ete., R. Co. v. Chis- | Penhoft v. Gossau, 337 Ill. 396, 169 NE 


N. Y.—Bruce v. Tilson, 25 N. Y. 194; 


holm, 55 Minn. 374, 57 NW 63; Scheer- | 258; Neidhardt v. Frank, 325 Ill. 596, 
er v. Scheerer, 287 Mo, 92, 229 SwW|156 NE 769; Mishelsky v. Carman; 
192; Schreiber vy. Menningham, 73 N. | 320 Ill. 123, 150 NE 676. 


J. Eq. 134, 75 A 818. 


[a] In Iowa.—(1) An allegation 
that plaintiff is ready, able, and will- 
ing to perform and has demanded per- 
formance and tendered the considera- 
tion into court is sufficient, and in 
equity is regarded as the equivalent 
of a formal tender before suit. West- 
ern Securities Co. v. Atlee, 168 Iowa 
650, 151 NW 56. (2) In other deci- 
sions it would appear that an actual 
tender before suit is necessary. Ven- 
num v. Babcock, 13 Iowa 194; Olive 
v. Dougherty, 3 Greene 371; Garretson 
v. Vanloon, 3 Greene 128, 54 AmD 492; 
Huff v. Jennings, Morr. 454. 


7. ‘Taylor v. Kaufman, (Tex. Civ. 
A.) 267 SW 526; Johnson v. Mans- 
field, (Tex. Civ. A.) 166 SW 927. 


8. Bruce v. Tilson, 25 N.Y. 194. 


14.. See Contracts § 538; 
and Purchaser [389 Cyc 1305]. 


15. Eastern Oregon Land Co. v. 
Moody, 198 F. 7, 119 CCA 135 [rev 180 
F. 532]; Shouse v. Doane, 39 Fla. 
95, 21 S 807; Greengard v. Bernstein, 
343 Ill. 416, 175 NE 424. 


Effect of delay where acts are con- 
current see infra § 401. 


16. See infra § 345. 


17. U. S.—Hines v. Roller, 239 F. 
486, 152 CCA 364. 


Colo.—Rust v. Strickland, 21 Colo. 
EU, 40.P 350 [att 1 Colo, A Sots a sire 
141]; Dargin v. Cranson, 12 Colo. A. 
368, 55 P 619. 


. D. C—Johnson v. Tribby, 27 App. 
Dies 281. 


Vendor 


[a] Discussion of rule.—‘‘Upon 2 
the question of the necessity an a _ dill v. Alber, 261 Ill. 124, 103 
tender or offer to perform by the NE 612; Downing v. Plate, 90 Ill. 268 
plaintiff, and a demand of perform- (vendor had destroyed the contract 
ance on part of defendant, before suit |" Which the payments were in- 
for specific performance, the deci- | °rsed). 
sions in this country are conflicting, Iowa.—Totty v. Harris, 82 Iowa 


and often confused in their statement 
of the rule. They seem frequently to 
fail to distinguish between an action 


645, 48 NW 1050. 


of this kind and one at law for dam- 
ages for non-performance of the con- 
tract, or for a recovery of the pur- 
chase-money paid. In order to put a 
party in default in case of dependent 
covenants, so as to subject him to 
such actions, undoubtedly there must 
be a tender or offer of performance by 
the other party to the contract, and a 
demand of performance on his part. 
But in an equitable action for specific 
performance, in our judgment, the 
true rule in principle, and amply sus- 
tained by authority, is that no such 
offer or demand by plaintiff before 
suit is necessary; that it is enough 
that he is ready and willing to per- 
form at the time of bringing the ac- 
tion, (unless his rights have been 
lost by laches,) and that he offers to 
perform in his complaint. The plain- 
tiff’'s performance can be provided for 
in the judgment, and his previous 


ese v. Gregory, 13 Gray 


fore ees v. Deichman, 49 Mo. 


N. J.—Worch vy, Woodruff, 61 N. J. 
Hig. fo, AT. As i25: 7 


R. I.—Fournier y. 
35, 139 A 655. 


a OR ae 2a v. Wells, 22 Man. 


Cass, 49° R. I. 


See Clarno v. Grayson, 30 Or. 111 
46 P 426 (tendér not dispensed with 
because there is an unadjusted ac- 
count). 


fa] When plaintiff claimed to 
have fully paid, and this was dis- 
proved, the bill should not be dis- 
missed, but he should be given an op- 
Pe eee . ee rt balance as condi- 
ion, of relief. Mason y. Atki 
Ark. 491, 84 SW 630. ae Be 


For later cases, developments and changes tn the law see Annotations, same title and section number, 


§§ 844-345) 


[§ 344] ¢. Sufficiency of Tender?8—(1) In Gen- 
eral. When the purchaser appears at the appoint- 
ed time and place ready and willing to pay, and the 
vendor fails to appear, a sufficient tender has been 
made.'® The purchaser tendering the money need 
not count it out.?° 


Amount of tender. The purchaser ordinarily must 
tender the full amount of the purchase money due 
under the terms of the contract,?! together with 
other sums due,?? and having tendered the full 
amount due he is entitled to specific performance.?% 
The vendor is not entitled to a tender of sums not 
due under the contract,2* such as attorney’s fees?5 
or rent.°° Where, under the contract, the vendor 
is to pay the taxes accruing pending a conveyance, 
the purchaser may deduct the amount of taxes which 
the vendor failed to pay.2* In a case which calls 
for specific performance with abatement of the 
price,?® only a proportional part of the price need 
be tendered.?° 


Medium. Where the contract calls for a cash 
payment and interest-bearing notes, a tender of the 
full amount in cash is insufficient.2° Where a ten- 
der of notes for deferred payments is required, the 
personal note of an assignee is sufficient if the con- 
tract does not contemplate the note of the assignor.?4 


By whom made. Tender of payment may be made 
by an assignee of the contract,*? but a tender by 
a stranger to the contract has been held insuffi- 
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To whom made. Ordinarily, the purchase money 
should be tendered to the owner,?4 and a tender to 
one who holds a mere dower interest is insufficient.?® 
Where, pending the consummation of the contract, 
the property is resold to a third person, tender should 
be made to such person rather than to the original 
owner,*® especially where the subsequent purchaser 
takes with notice.?7 A tender is sufficient if made 
to the party designated in the contract,?* so that a 
tender to a third person so designated is sufficient.?? 
A tender to a designated agent is sufficient, al- 
though by the vendor’s death the agency is revoked.*1 
But a payment to an agent whoge agency the pur- 
chaser knows to have been revoked is insufficient 
where the vendor does not receive the money.*? 
Where tenants in common make a contract to sell 
land which is void as to one, a tender to him alone 
is not sufficient.*3 


Place. A deposit in a bank is not a good tender 
where the agreement does not provide for payment 
at such place.*+ 


Tender of specific articles. Where payment is to 
be made in chattels, setting aside the chattels at the 
place of the contract has been held sufficient.*® 


[§ 345] (2) Conditional Tender.*® An offer or 
tender to be effective must not impose a condition 
not warranted by the contract.47 Where the pur- 


18. Generally see Contracts §§ 
748-760; Exchange of Property § 71; 
Tender [38 Cyc 137-158]. 


Sufficiency of tender: 
By purchaser: 


Generally see 
chaser [39 Cyc 1563-1566]. 
In action: 


Of equitable ejectment see Eject- 
ment § 399 note 9. 

To recover damages see Vendor 
and Purchaser [39 Cyc 2087]. 


By vendor see supra §§ 338, 339. 


19. Krazer v. Hovey, 195 Mich. 160, 
161 NW 887. 


z 20. McDaneld_ v. 
Greene (Iowa) 335. 


21. Hills v. Hills, 94 Ind. 436; Bid- 
well v. Garrison, (N. J. Ch.) 36 A 941; 
Krom v. Kaiser, 7 Alta. L. 467. 


[a] Amount of vendor’s equity.— 
Where premises were encumbered to 
the extent of thirteen thousand dol- 
lars and complainant sought to en- 
force an option to purchase for six- 
teen thousand five hundred dollars, 
a tender of four thousand dollars to 
defendant for their equity was insuffi- 
cient. Kastens'v. Ruland, 94 N. J. 
Bq. 451, 120 A 21. 


22. Vance v. Newman, 72 Ark. 359, 
80 SW 574, 105 AmSR 42 (taxes); 
Webster v. Manning, 52 Iowa 738, 3 
NW 454 (interest); Wright v. Le 
Claire, 4 Greene (Iowa) 420 (costs 
and charges of the conveyance, when 
the vendee is required by the contract 
to pay these); Schluter vy. Gentilly 
Terrace Co., 164 La. 663, 114 S 586 
(interest and taxes). 

23. Langton v. Kops, 41 N. D. 442, 
171 NW 334. 

[a] Tender of balance.—In an ac- 
tion for specific performance of a con- 
tract to convey a lot for five hundred 
dollars. plaintiff's tender of four hun- 
dred dollars in court was sufficient, 


Kimbrell, 3 


Vendor and Pur- 


where one hundred dollars was in pos- 
session of defendant through his 
agent by whom the sale was made and 
defendant had never offered to return 
it to plaintiff. Taylor v. Kaufman, 
(Tex. Civ. App.) 267 SW 526. 


24. Kennedy v. Neil, 333 Ill. 629, 
165 NE 148. 

25. Kennedy v. Neil, supra. 

26, Jacksonwn, sRogers. tt iSe) GC, 


49, 96 SE 692 (option to purchase). 
27. Clinton v. Shugart, 126 Iowa 
179, 101 NW 785. 
28. See supra §§ 54-62. 


29. Marshall v. Caldwell, 41 Cal. 
611; Wheeler v. Gahan, 206 Ky. 366, 
267 SW 227. 


30. Barbour v. Hickey, 2 App. D. C. 
207, 24 LRA 763. 

31. Montgomery v. De Picot, 153 
Cal. 509, 96 P 305, 126 AmSR 84. 


32. Poehler v. Reese, 78 Minn. 71, 
80 NW 847. 


33. Banton v. March, 2 Sask. L. 
484, 

34. Kimball v. Tooke, 70 Ill. 553. 

35. Kimball v. Tooke, supra. 

36. San Antonio Union School 
Dist. v. Huston, 45 Cal. App. 224, 187 
P95. 

By oe IPH IDSING Nee as Se HN ne 


Brown, 9 Minn. 157. 


38. Shirey v. All Night and Day 
Bank, 166 Cal. 50, 134 P 1001; May 
v. Haynie, (Iowa) 236 NW 98. 


39. Shirey v. All Night and Day 
Bank, 166 Cal. 50, 134 P 1001. 


[a] Thus, where plaintiff pur- 
chased real estate from an agent with 
the agreement that a deed would be 
issued by a bank to which the agent 
had conveyed the property as secur- 
ity, a tender of payment of the loan 
to the bank was sufficient to enable 


plaintiff to sue the real owner to com- 
pel a conveyance, where all the par- 
ties were before the court, although 
the agent had procured title from the 
owner by fraud, of which the pur- 
chaser had no notice. Shirey v. All 
Night and Day Bank, 166 Cal. 50, 134 
P 1001. 


reat Hand v. Jacobus, 25 N. J. Ea. 
41. Mueller v. Nortmann, 116 Wis. 


468, 93 NW 5388, 96 AmSR 997. 
42. Clark v. Mullenix, 11 Ind. 532. 


43. Ledwith v. Reichard, 203 Pa. 
277; 02 AS25 1: 


44. Richardson v, Lamb, 253 Mich. 
659, 2385 NW 817. 


45. West v. Chase, 3 Ind. 301. 


46. Generally see Tender [38 Cyc 
153, 154]. ; 


Contracts: 
Generally see Contracts § 759. 


Real estate contracts see Vendor and 
Purchaser [39 Cyc 1564]. 


Bla LAPIS) Ve Molehs (3 016. ule Oe alton 
NE 804; Slater v. Howie, 49 Kan. 337, 
30 P 413; Cornell v. Hayden, 114 N. Y. 
271, 21 NE 417; Sokolski v. Butten- 
wieser, 96 App. Div. 18, 88 NYS 973 
[aff 183) Ne 557, 76 NE) 11/087. 


[a] Thus where a vendor was not 
in default for failing to furnish an ab- 
stract of title, he was under no obliga- 
tion to furnish another, and hence, 
Where the purchaser’s demand of per- 
formance was based on the statement 
that vendor was in default of pay- 
ment in respect thereto, and her 
tender of payment was based on the 
condition that he should perform the 
part of the contract in which he was 
alleged to be in default, it was based 
on a condition which the purchaser 
had no right to impose and could not 
be made the basis for a decree of spe- 
cific performance. Harris v. Hich, 306 
Tll. 3803, 187 NE 804. 
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chaser is only entitled to a deed after having paid 
all sums due under the contract, a tender of payment 
conditionally on the delivery of the deed is not suf- 
In connection with mutual and concur- 
rent covenants,*® where payment of the price and 
delivery of the conveyance are to be simultaneous 
acts, an offer to pay by the purchaser, coupled with 
an ability to pay, on condition that the vendor con- 
eurrently performs his part by executing a deed, 


ficient.#§ 


is a good and sufficient tender.®° 


[§ 346] (3) Keeping Tender Good.*1 
ly it is not necessary that a tender of the considera- 
tion be kept good? by keeping the money intact®* 
payment into court,®+ especially where de- 
fendant has repudiated the contract®® or where the 
refusal of the vendor to perform causes the vendee 
to use part of the money to purchase other prop- 


or by 


exbyeo 


[§ 347] d. Waiver of Objections to Tender.°7 


[b] In Georgia the rule is broadly 
stated that an unconditional tender of 
the purchase price before suit is a 
prerequisite to the purchaser's right 
to specific performance. Fraser v. 
Jarrett, 153 Ga. 441, 112 SE 487; 
Whelchel v. Waters, 152 Ga. 614, 111 
SE 25; Burkhalter v. Roach, 142 Ga. 
344, 82 SE 1059; Grooms v. Grooms, 
141 Ga. 478, 81 SE 210; Martin & 
Smith v. Thompson, 141 Ga. 31, 80 SE 
318 Miller v. Watson, 139 Ga. 32, 
76 SE 585; Terry v. Keim, 122 Ga. 43, 
49 SE 736; Askew v. Carr, 81 Ga. 685, 
8 SE 74. 


48. Eastern Oregon and Co. v. 
Moody, 198 Fed. 7, 119 CCA 135 [rev 
180 Fed. 532]. 

49. Concurrent covenants see Con- 
tracts § 545; Vendor and Purchaser 
[39 Cye 1305]. 

50. D. C.—Grice v. Jones, 33 App. 
iBy (Oe Ai (hte 

Fla.—Martin v. Albee, 93 Fla. 941, 
113 S 415; Orlando Realty Bd. Bldg. 
Corporation v. Hilpert, 93 Fla. 954, 113 
S 100; Shouse v. Doane, 39 Fla. 95, 
21 S 807. 

Ill.— Macy v. Brown, 326 Ill. 556, 158 
NE 216; Forthman vy. Deters, 206 Ill. 
159, 69 NE 97, 99 AmSR 145. 


Ind. ige, 45 Ind. 576, 
15 AmR 278; Lynch v. Jennings, 43 
Ind. 276; Ames ‘v. Ames, 46. Ind. 


App. 597, 91 NE 509; Maris v. Masters, 
31 Ind. App. 235, 67 NE 699. 


Iowa.—Lawson v. McKenzie, 44 


Iowa 663. 

Mass.—Cobb v. Library Bureau of 
New Jersey, 264 Mass. 431, 162 NE 
902 (stock subscription); Cole v. Kil- 
lam, 187 Mass. 213, 72 NE 947; Irvin 
v. Gregory, 13 Gray 215. 


N. J.—Worch v. Woodruff, 61 N. J. 
Eq. 75, 47 A 725 (sufficient if he was 
ready and willing to pay the contract 
price at the time fixed). 


N. Y.—Murray v. Harbor, ete., As- 
soc, 91° App. Div: 397, 86 NYS) 799 
[aff 184 N. Y. 596, 77 NE 1191]; Ben- 
net v. Bennet, 10 App. Div. 550, 42 
NS 435; Bellinger v. Kitts, 6 Barb. 
Zo. 

Oh.—Moore v. Moulton, 5 Ohio Dec. 
(Reprint) 534, 6 AmLR 466. 


Or.—Comstock Mfg. Co. 
man, 113 Or. 677, 234 P 293. 


R. I.—Fournier v. Cass, 49 R. I. 35, 
139 A 655 [cit Cyc]: 


v. Shiff- 
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Ordinari- 


General. 
iGe 


Me Sask.—Maloney v. Whitlock, 1 Sask. 
Peal 


[a] “In such case, it is not neces- 
sary on the part of the purchaser to 
make a strict tender, and actually to 
deliver over the money unconditional- 
ly, without his deed; it is sufficient 
that upon reasonable notice to the 
owner he is ready and willing to per- 
form, and when the performance is 
the payment of money, that he has the 
money and is able and prepared to 
pay, and demands the deed, and the 
other absolutely refuses to receive the 
money and execute the deed.”’ Irvin v. 
Gregory, 13 Gray (Mass.) 215, 218 
(per Shaw, 2% 


Lett Generally see Tender [38 Cyc 
158]. 


In action to recover damages see 
Vendor and Purchaser [39 Cyc 2087]. 


52. Martin v. Harper, 193 Iowa 
259, 186 NW 897. 


[a] In California, Civ. Code § 1500, 
providing that an obligation for the 
payment of money, is extinguished by 
a due offer of payment, if the amount 
is immediately deposited in the name 
of the creditor, with some bank of 
deposit within the state; and notice 
given to the creditor has no applica- 
tion to a tender before suing for spe- 
cific performance, but only applies 
where the object and purpose of the 
tender is to extinguish the obligation. 
Marshall v. Hilton, (Cal.) 289 P 165; 
Peck v. Coyle, 19 Cal. App. 390, 125 P 
1073; Kerr v. Moore, 6 Cal. App. 305, 
925 Pore 

53. Pearce v. Third Ave. Improve- 
ment Co., 221 Ala. 209, 128 S 396. But 
see Kimball v. Tooke, 70 Ill. 553 
(money must be kept intact). 


54 McDaneld v. Kimbrell, 3 
Greene (lowa) 335. 
Payment into court see infra § 463. 
pees Lindholm vy. Patrick, 107 Wash. 
LOL PSG. 


oa Fleming v. O’Donohue, 306 Ill. 
595, 188 NE 183 (tender of full amount 
also made at trial). 

57. Generally see Tender [38 Cyc 
141, 144, 150]. 

Contracts: 

Generally see Contracts §§ 752, 760. 
Real estate contracts see Vendor and 
Purchaser [39 Cyc 1566]. 


58. Cal—Mott v. Cline, 200 Cal. 
434, 253 P 718; Cates v. McNeil, 169 


For later cases, developments and changes in the law see Annotations, 


[§§ 345-348 


no objections are made to the sufficiency of the 
tender or demand at the time,°® or if defendant then 
repudiates the contract, 58 he cannot set up defects 
in the tender or demand as a defense to the suit. 
Objections to a tender accompanied by unwarranted 
conditions are waived where at the time no objec- 
tion to the conditions is made,®°°® and if no objec- 
tion is made to the amount*®! or medium,®? such ob- 
jection is waived. 
tender at the time it is made on a specific eroune, 
he waives possible objections to it on other grounds.°* 

A purchaser is excused from tendering specie where 
the vendor leads him to believe that such medium 
of payment will not be demanded.®* 
who has assigned the contract cannot object to the 
sufficiency of the assignee’s tender to the vendor.®® 


If the vendor objects to the 


A purchaser 


[§ 348] e. Tender or Offer Excused®°—(1) In 
Whatever difference of opinion may exist 
as to the original necessity of a tender of the con- 


Cal. 697, 147 P 944. 
I]ll.—Morgan v. Herrick, 21 Tll. 481. 


Iowa.—Nilles v. Welsh, 89 Iowa 491, 
56 NW 657; McDaneld v. Kimbrell, 
3 Greene 335. 


Pa.—Pennsylvania Min. 
Thomas, 204 Pa. 325, 54 A 101. 


Ss. D.—J. I. Case Threshing Mach. 
Co. v. Farnsworth, 28 S. D. 4382, 134 
NW 819. 


Wis.—Fery v. Pfeiffer, 18 Wis. 510 
(as to demand for deed). 


59. Chamberlain v. Black, 55 Me. 
87; McCormick y. Stephany, 61 N. J. 
Eq. 208, 48 A 25 (as to demand for 
deed); Zeimantz v. Blake, 39 Wash. 
6, 80 P 822; Rousech vy. Schindler, 7 
Terry. 92. 


60. Cates v. 
147 P 944, 


61. Lucy v. Davis, 
126 P 490 (taxes). 


62. Schaeffer v. Coldren, 
77, 85 A 98, AnnCasi914B 175. 


63. Ill.—Rankin v. Rankin, 216 Tl. 
132, 74 NE 763° [aff/117 Tl. App. 636]; 
Monson v. Bragdon, 159 Ill. 61, 42 NE 


Co. 


McNeil, 169 Cal. 697, 


163 Cal. 611, 


237 Pa. 


Md.—Jaeger v. Shea, 130 Md. 1, 99 


A 954, 


Mass.—Boston, etc., R. Co. v. Rése, 
194 Mass. 142, 80 NE 498. 


N. J.—Kastens v. Ruland, 94 N. J. 


Has 4515 W220" Are 1 (option to pur- 
chase). 

S.. C.—Cape Fear Lumber Co. v. 
Small, 84 S. C. 434, 66 SE 880 (option 


to purchase), 
Wash. —Fallers v. Pring, 144 Wash. 


224, 257 P 627 [fol 144 Wash. 698, 257 
ie 629]. 
64. Skinner v. Stone, 144 Ark. 353, 


222 SW 360, e aie 808; 
Auble, 4 N. Je 315. 
6525 Gildicys ced 13 Minn. 462. 
66. Cross references: 


Generally see Contracts 
§ 309; Tender [38 Cyc 


Demand for eect ee 
Supra § 324 


In other aeons concerning land see 


aca Vv. 


§ 747; Sales 
134]. 


excused see 


Vendor and Purchaser 3 
econ [39 Cye 
Tender by vendor excused see supra 


§ 341. 
same title and section number, 


, 


§§ 348-349] 


sideration before suit,°7 in accordance with general 
rules,°* it appears to be quite well settled that a 
formal tender is excused where the tender would be 
The rule, however, 
does not apply where a forfeiture has been declared 
by the vendor acting within the terms and limits 
of the contract prior to the time of tender.7° A ten- 
der is excused where defendant repudiates the con- 
tract,’ or makes an unwarranted demand upon the 


a useless and idle ceremony.*® 


2 


vendee,*? or where defendant is a nonresident and 
outside the state,“ or leaves the state.74 
is also excused where defendant intentionally avoids 
giving the purchaser an opportunity of making it.7> 


On the death of the vendor, 


Death of vendor. 


67. See supra § 342. 
68. See Equity § 161. 
69. Ala.—Eastis v. Mountain Ter- 


race Land Co., 214 Ala. 638, 108 S 
740; Jenkins v. Harrison, 66 Ala. 345. 


Ga.—Fraser v. Jarrett, 153 Ga. 441, 
112 SE 487. 


Ill.— Greengard v. Bernstein, 343 Il. 
416, 175 NE 424; Barnett v. Meister- 
ling, 327 Ill. 564, 158 NE 806. 


Ind.—Walcis v. Kozacik, 86 Ind. A. 
484, 156 NE 589. 


Kan.—Arnett v. Westcott, 107 Kan. 
693, 193 P 377. , 


Mass.—Hazen _ v. 
Mass. 302, 152 NE 342. 


Mich.—Ogooshevitz v. Arnold, 197 
Mich. 203, 163 NW 946,165 NW 6388. 


Miss.—Gannaway v. Toler, 122 
Miss. 111, 84 S 129 [cit Cyc]. 


Mont.—In re Grogan, 38 Mont. 540, 
100 P 1044; Christiansen vy. Aldrich, 
30 Mont. 446, 76 P 1007. 


N. Wee enr v. Purdy, 50 Barb. 24. 


Eng.—Hunter v. Daniels, 4 Hare 
420, 67 Reprint 712. 


N. W. Terr.—Rousech v. Schindler, 
i Merry bi, 92, 


[a] Tender of worthless stock as 
a condition precedent to specific per- 
formance of a contract to assign let- 
ters patent in exchange for stock 
would not be required. H. H. Miller 
Industries Co. v. Roman, 37 Oh. A. 
71, 174 NP 141. 


70. Boger v. Bell, 
146, P 179, 149! PB 352. 


71. -See infra § 349. 


72. Fraser v. Jarrett, 153 Ga. 441, 
112 SE 487; Selleck v. Tallman; 87 
N. Y. 106 [aff 11 Daly 141]; Babcock 
WV. lewis, 52) Dex. Civi A. 8, 113-SW 
584; Marvin v. Blasdell, 3 Sask. L. 
64; Maloney v. Whitlock, 1 Sask. L. 
41. ; 


Warwick, 256 


84 Wash. 697, 


73. Young v. Daniels, 2 Iowa 126, 
63 AmD 477; Tyler v. Onzts, 93 Ky. 
331, 20 SW 256,14 KyL 321. 

74. Doherty v. Rice, 186 Fed. 204 
Rationsae Wedie S.7Sy SLO7 CCAS 202] 
(shares of stock); Christiansen v. 
Aldrich, 30 Mont. 446, 76 P 1007. 


75. Mich.—Frazer 
Mich. 160, 161 NW 887. 

N. J.—Connely v. Haggarty, 65 N. 
dang. 596; 560A) 371 [ati 68 °N2 J. Ha. 
794, 64 A 1133]. 

Oh.—Ohio, etc., R. Co. v. Crary, 1 
Disn. 128, 12 Oh. Dec. (Reprint) 529. 

Pa.—Conover v. Wright, 9 Pa. Dist. 
688. 

R. I.—Hall v. Whittier, 10 R. I. 530. 
\B. C.—Dornberg v. Somerville, 
[1929] 1 DomLR 811 (contract to 


v. Hovey, 195 
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of court.7® 


A tender 


transfer shares of stock). 


76. Collins v. Vandever, 1 Iowa 
573; Deglow v. Meyer, 12 KyL 954, 
15 SW 875 (tender of notes). But see 
Martin v. Thompson, 141 Ga. 31, 80 
SH 318 (where an offer to pay the 
price on delivery of a deed was de- 
clined by the administratrix of the 
deceased obligor, who stated that the 
heirs were dissatisfied with the’gale, 
such statements did not dispense with 
the necessity of a lawful tender of 
the price before suit for specific per- 
formance). 


77. Ala.—Root v. Johnson, 99 Ala. 
90,10 S 298. 


Cal.—Ray Thomas v. Cowan, 
Cal. A. 140, 277 P 1086. 


Ga.—Miller v. Watson, 139 Ga, 32, 
76 SE 585. 


Ill.—Neidhardt v. Frank, 325 Ill. 
596, 156 NE 769; Scott v. Beach, 172 
Ill. 273, 50 NE 196; Watson v. White, 
152 Ill. 364, 38 NE 902; Mathison v. 
Wilson, 87 Ill. 51. 


Ind.—Jordan v. Johnson, 50 Ind. A. 
213, 98 NE 143, 


Iowa.—Veeder v. McMurray, 70 
Iowa 118, 29 NW 818; Hopwood v. 
Corbin, 63 Iowa 218, 18 NW 911; 
Laverty v. Hall, 19 Iowa 526. 

Kan.—Niquette v. Green, 81 Kan. 
569, 106 P 270. 

Ky.—Harris v. Greenleaf, 117 Ky. 
817, 79 SW 267, 25° KyL 1940; Tyler 
v. Onzts, 93 Ky. 331, 20 SW 256, 14 
Ky l321, 


Miss.—Gannaway  v. 
Miss. 111, 84 S 129. 


Vt.—Comings v. Powell, 97 Vt. 286, 
122 A 591. 


78. Tevis v. Tevis, 259 Mo. 19, 167 
SW 1003, AnnCas1917A 865. 


Payment into court see infra § 463. 
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Toler, 122 


79. U. S.—Grey v. Nickey Bros., 
271 Fed. 249; Pollock v. Brainard, 26 
Fed. 732. 


Ala.—Campbell v. Lombardo, 153 
Ala. 489, 44 S 862; Root v. Johnson, 99 
Ala. 90, 10 S 293; Stewart v. -Cross, 
66 Ala. 22. 


Ark.—Hollowoa v. Buck, 
497, 296 SW 74. 


Cal.—Sheplar v. Green, 96 Cal. 218, 
31 'P 42. 


Tll.—Singer v. Murphy, 338 Ill. 620, 
170 NE 777; Neidhardt v. Frank, 325 
Til 5916, 1565 INE 7695" Mishelsky wv. 
Carman, 20m Wu i235) V5 0S=NiB) 16776, 
Cumberledge v. Brooks, 235 Ill. 249, 
85 NE 197; Scott v. Beach, 172 Il. 
273, 50 NE 196; Dulin v. Prince, 124 
Tll. 76, 16 NE 242; Mathison v. Wil- 
son, 87 Ill. 51. 

Ind.—Parker v. McAllister, 14 Ind. 
12 (tender of notes and mortgage); 
Jordan v. Johnson, 50 Ind. A. 213, 98 


174 Ark. 
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tender need not be made to the personal represent- 
ative, since he cannot make ‘a deed without order 


Tender in pleadings sufficient. Where a tender of 
the consideration is rendered useless by the conduct 
of defendant, it is sufficient on the part of plaintiff 
to set forth in his complaint that he is ready, able, 
and willing to pay the consideration,*? or that plain- 
tiff pays the consideration into court.7§ 


[§ 349] (2) Repudiation of Contract. The neces- 
sity of a tender is dispensed with where defendant 
repudiates the contract’? or makes any declaration 
which amounts to a repudiation, or takes any posi- 


NE .143; Kepler v. Wright, 31 Ind. 
A. 512, 68 NE 618 (tender of notes 
and mortgage). 


Iowa.—Western Securities Co. v. 
Atlee, 168 Iowa 650, 151 NW 56; Mal- 
loy v.. Foley, 155 Iowa 447, 133 NW 
778, 186 NW 131; Veeder v. McMur- 
ray, 70 Iowa 118, 29 NW 818; Hop- 
weer v. Corbin, 638 Iowa 218, 18 NW 


Kan.—Arnett v. Westcott, 107 Kan. 
693, 193 P 377; Niquette v. Green, 81 
Kan.) 669, 1065P 2705 


Ky.—Klatch v. Simpson, 237 Ky. 
84, 34 SW (2d) 951; Bolen v. Jenkins, 
167 Ky. 295, 180 SW 351 [quot Cyc]: 
Neal v. Finley, 136 Ky. 346, 124 Sw 
348; Harris v. Greenleaf, 117 Ky. 817, 
79 SW 267, 25 Kyl 1940; Tyler v. 
Opals: 93 Ky. 331, 20 SW 256, 14 KyL 

i es 


Me.—Jameson v. Head, 14 Me. 34 
(vendor refused to give assignee, 
Bd information of the amount 
ue). 


Mass.—Roche v. Fairbanks, 254 
Mass. 7, 149 NE 548; Dennett v. Nor- 
wood Housing Ass’n, 241 Mass. 516, 
135 NE $866; Tobin v. Larkin, 183 
Mass. 389, 67 NE 340. 


yee: dar tear: v. Eaton, 21 Minn. 
9) 


Mo.—Tevis v. Tevis, 259 Mo. 19, 167 
SW 1003, AnnCas1917A 865; Edwards 
v. Watson, 258 Mo. 631, 167 SW 119; 
Deichmann v. Deichmann, 49 Mo, 107. 


N. J.—Ritz Realty Corp. v. Eypper, 
103 N. J. Bq. 24, 141 A 921 [aff 101 
N: J.-Eiq. 403,138 A+900]% 


N. Y.—Baumann vy. Pinckney, 
N. Y. 604, 23 NE 916. 

N. C.—Bateman vy. Hopkins, 157 N. 
C. 470, 73: SE 133, AnnCas1918C 642 
Beit Cyiene 


Oh.—George Wiedemann Brewing 
Co. v. Maxwell, 78 Oh. St. 54, 84 NE 


118 


DID5) Brockiy. LHidy,l3s5OhsiSt. 13065 
Sanford v. Harbage, 34 Oh. Cir. Ct. 
617. 


Or.—Tortora v. Wyatt, 125 Or. 240, 
266 P 251; Whitney Co. v. Smith, 63 
Or. 187, 126 P 1000; Merrill v. Hex- 
ter 52) Ore138,°94 P 9723-96 P865; 
West v. Washington R. Co., 49 Or. 
436, 90 P 666; Guillaume v. K. S. D. 
rang Co., 48 Or. 400, 86 P 883, 88 P 
586. 


Pa.—Hopp v. Bergdoll, 285 Pa. 112, 


131 A 698; Martin v. Cybulski, 282 
Pa. 297, 127 A 778: Shattuck vs Cun- 
TNS ham, wl 66. Paw B65," oi Ay elaGs 


Whiteside v. Winans, 29 Pa. Super. 
244. Tender in equitable ejectment 
under Pennsylvania practice see 
Ejectment § 399. 


S. D—McPherson v. Fargo, 10 S. D. 
611, 74 NW 1057, 66 AmMSR 723. 


Tenn.—Bradford v. Foster, 87 Tenn. 
4, 9 SW 195. 
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tion which would render a tender, so long as the 
position taken is maintained, a vain and idle cere- 
The commencement of an action of eject- 
ment,*! or unlawful detainer,*? or to quiet title,** 
is a repudiation of the contract which entitles the 
purchaser to file a cross complaint for specific per- 
formance without a prior tender of the price. 
rule making a tender of performance unnecessary 
on defendant’s refusal to perform has no applica- 
tion where the refusal of defendant is rightful and 
conditioned on the failure of plaintiff to perform.** 


[§ 350] (3) Inability of Vendor To Perform. If 
a tender of the purchase price or other sums be- 
fore suit is necessary,®® it is excused where the ven- 
dor or seller has put it out of his power to per- 
form,’* as where he has conveyed the property** or 


mony.®° 


a part thereof®® to a third person. 


Tex.—Taylor v. Kaufman, (Civ. A.) 
267 SW 526; Babcock v. Lewis, 52 
Tex. Civ. A. 8, 113 SW 584. 


vVt.—Van Dyke v. Cole, 81 Vt. 379, 
70 A. 5938, 1103. 


Va.—Matney v. Barnes, 116 Va. 713, 
82 SE 801; White v. Dobson, 17 Gratt. 
(58 Va.) 262. 

Wash.—McLeod v. Morrison, 66 
Wash. 683, 120 P 528, 38 LRANS 783. 


Wis.—Cunningham vy. Brown, 44 
Wis. 72; Wright v. Young, 6 Wis. 127, 
70 AmD 453. 

B. C.—Brown y. Roberts, 17 B. C. 
16, 2 DomLR 523. 


Ont.—Strathy v. Stephens, 5 OntW 
N 119. 


‘Tf the defendant puts himself in 
an attitude of default tender to him 
is unnecessary. It could serve no pur- 
pose so far as he is concerned and 
would be a mere formality. Equity 
does not insist on purposeless con- 
duct and disregards mere formalities. 
Consequently all that is required in 
such cases is that the plaintiff shall 


place himself in favor with the 
court, and this may be done by a 
proper offer in the pleadings.” Ni- 


quette v. Green, 81 Kan. 569, 581, 106 
P 270. 


[a] Compromise settlement.— 
Where a railroad, whose locomotive 
set the fire, agreed with insurers of 
buildings to reimburse them to the 
extent of fifty per cent of the loss, 
and a dispute arose as to the amount 
to be paid, the act of insurer in bring- 
ing suit on the alleged original lia- 
bility was notice of an attempted re- 
scission of the compromise, so as to 
obviate the necessity of tender by the 
railroad. Boston & M. R. R. v. Union 
as Fire ins: Co., 92.<Vtr 187, 102) 4 
1 ‘ 


[b] Well considered case.—Bate- 
man v. Hopkins, 157 N. C. 470, 73 SE 
133, AnnCas1913C 642. 


Repudiation of contracts in gen- 
eral see Contracts §§ 725-732. 


80. Ala.—Campbell v. Lombardo, 
153 Ala. 489, 44 S 862. 


Colo.—Flora v. Glover, 69 Colo. 210, 
193°P 665. 


Ga.—Cobbs Land Co. v. Colonial 
Hall Co., 157,,Ga.. 236, 121 SH) 395: 
Whelchel v. Waters, 152 Ga. 614, 111 
SE 25; Tolbert v. Short, 150 Ga. 413, 
104 SE 245; Burkhalter v. Roach, 142 
Ga. 344, 82 SE 1059; Miller v. Wat- 
son, 139 Ga. 32, 76 SE 585 [cit Cyc]. 


Mass.—Irvin v. Gregory, 13 Gray 
oO. 


SPECIFIC PERFORMANCE 


The 


Purchaser. 


vVt.—Comings v. Powell, 97 Vt. 286, 
122 0A, 591: 


fa] Objections to contract ten- 
dered.—An offer to pay the entire pur- 
chase price, and the vendor’s state- 
ment that he would have rejected ten- 
der thereof, removed objections to the 
contract tendered. Fallers v. Pring, 
144 Wash. 224, 257 P 627 [foll 144 
Wash. 698, 257 P 629]. 


81. Van Dyke v. Cole, 81 Vt. 379, 
70 A 593, 1103. 

82. Cates v. McNeil, 169 Cal. 697, 
147 P 944. 

83. Sheplar v. Green, 96 Cal. 218, 
31 P 42, 

84. Wimer v. Wagner, 323 Mo. 
1156, 20 SW (2d) 650. 

85. See supra § 342. 

86. English v. Mound House 


Plaster Co., 192 Fed. 717; Turman v. 
Smarr, 145 Ga. 312, 89 SE 214. 


87. U.S.—English v. Mound House 
Plaster Co., 192 Fed. 717; Pollock v. 
Brainard, 26 Fed. 732 (resale after 
petition filed). 


Ala.—Rice v. Rice, 199 Ala. 672, 75 
S 21; Taylor v. Newton, 152 Ala. 459, 
44 S 583. 


Ga.—McLeod y. Hendry, 
167, 54 SE 949. 


Ill.—Zempel v. Hughes, 235 Ill. 424, 
85 NE 641; Watson v. White, 152 Ill. 
364, 38 NE 902. But see Doyle v. 
Teas, 5 Ill. 202 (a suit for specific 
performance against a vendor and 
subsequent purchaser with notice is 
an affirmance that title is within the 
reach of the purchaser and contra- 
dicts the excuse that the vendor con- 
veyed the title). 


a ph Meare RES AE v. Hall, 19 Iowa 


Ky.—Klatch v. Simpson, 237 Ky. 
84, 34 SW (2d) 951; Carr v. Melone, 
227 Ky. 719, 13 SW (2d) 1031. 


__ Mass.—Hazen v. Warwick, 
Mass. 302, 152 NE 342. 


sh oe ee v. Gibson, 15 Minn. 


126 Ga. 


256 


Nebr.—Kellkogg v. Lavender, 9 Nebr. 
418,2 NW 748, : i 


Pa.—Baum vy. Dubois, 43 Pa. 260; 
Glen Mfg. Co. v. Glatfelter, 88 Pa. 


Super. 308. 


Sask.—Smeaton vy. L ne 
a y 4 Sask. 


[a] ease of premises by lessor.— 
Where lessors, who had covenanted 
to renew, leased to a person other 
than the tenant long before the re- 


For later cases, developments and changes in the law see Annotations, 


Defects in title.°° 
before suit is excused where, by reason of encum- 
brances or defects of title, defendant is unable to 
convey such title®® as he contracted to convey to 
the purchaser.”+ 
price the purchaser must act in good faith and the 
existing grounds of objection to the title must be 
plausible enough to cause a prudent person to hes- 
itate,?? and, if they be so, although turning out to 
constitute no defect, his right subsequently to spe- 
cific performance will not be defeated.°® 


[§ 351] f. Preparation and Tender of Deed by 
In accordance with rules elsewhere con- 
sidered,®* in the United States generally it is not 
necessary for the purchaser, in the absence of ex- 
press stipulation, to prepare and tender the deed to 
the vendor for execution,®® especially where it is 


[$§ 349-351 


A tender of the consideration 


In refusing to pay the purchase 


newal lease was demandable, the ten- 
ant was excused from tender of the 
down payment required for the re- 
newal lease as a condition to his right 
specifically to enforce the covenant. 
Fergen v. Lyons, 162 Wis. 131, 155 
NW 935. 


[b] Assignment of purchase-mon- 
ey note.—Where the note given by the 
purchaser was assigned by the ven- 
dor, it was not necessary that the 
purchaser prove payment of the note 
OS eat Williams v. Bentley, 29 

a. 3 


Remedies of vendee where vendor 
has conveyed see supra §§ 83-94. 

88. Coley v. English, 209 Ala. 688, 
96 S 909 [cit- Cyc]: 

89. As excuse for delay in pay- 
ment see infra §§ 371, 404. 

Right of purchaser to waive de- 
fects see supra §§ 54-64. 

90. Sufficiency of title see,infra §§ 
408-411, 413. 


91. U. S.—Wilson v. Seybold, 216 
Fed. 975. 


Cal.—Luchetti v. Frost, 65 P 969. 


Ill.—Greengard v. Bernstein, 343 
Ill. 416, 175 NE 424; Mathison v. 
Wilson, 87 Ill. 51. 


Iowa.—Conner vy. Baxter, 124 Iowa 
219, 99 NW 726. 


Kan.—Brown v. Reichling, 86 Kan. 
640, 121 P 1127; Niquette v. Green, 
81 Kan. 569, 106 P 270. 


Mich.—Ogooshevitz v. Arnold, 197 
Mich. 208, 163 NW 946, 165 NW 633. 


Mo.—Edwards vy. Watson, 25 4 
631, 167 SW 1119. ay 


N. J.—Roche v. Osb 
mare orne, (Ch.) 69 


N. Y.—Delavan v. Duncan, 49 N. Y. 
485; Kerr v. Purdy, 50 Barb. 24. 


S. C.—Prothro vy. Smith 
anaes Fe Lith, 20 Ss, eee 


je Wilson v. Seybold, 216 Fea. 
93. Wilson v. Seybold, supra. 
94. See Vendor and Purchaser [39 


Cye 1550, 2050, 2088]. 


95. U. S.—Taylor v. Longwor 
Pet. 172, 10 L. ed. 405 (Story, tye ay 


Ala.—Forrester v. Granber 
Ala, 402, 100 S 551: Zirkle Be 
171 Ala. 568, 54 S 1000; Ashurst v. 
Peck, 101 Ala. 499, 14 S 541. i 


Cal.—Goodale vy. West, 5 Cal. 339, 


Ga.—Wellmaker v. Wh 3 
Ga. 201, 51 SE 436. Se Sey ueaae 


ame title and section number, 


§§ 351-352] 
apparent that the vendor would 
cute it.°6 


Express stipulation. 


his right to costs.°® 


{§ 352] H. Time for Performance by Plaintiff1— 


Iowa.—Young v. Daniels, 2 Iowa 


fo) 
126, 63 AmD 477. 

Mich.—Frazer v. Hovey, 195 Mich. 
160, 161 NW 887 [cit Cyc]; Daily v. 
Litchfield, 10 Mich. 29. 

Minn.—St. Paul Div. No. 1 S. T. v. 
Brown, 9 Minn. 157. 


R. I.—Doyle v. Harris, 11 R. I. 539. 


96. Bell v. Wright, 31 Kan. 236, 1 
PS 595. 

97. Lipscomb v. Watrous, 3 App. 
TOE Oe is 

98. Hardy v. Ward, 150 N. C. 385, 


64 SE 171. 

99.- Seeley v. Howard, 13 Wis. 336. 

1. Computation of time see Time 
[38 Cyc 309-334]. 

Time for performance of contracts: 
Generally see Contracts §§ 775-785. 
For: 

Exchange of property see Exchange 

of Property § 224. 
Lease see Landlord and Tenant § 
530. 


Sale and purchase of: 

Personal property see Sales §§ 327-— 
349, 507-513. ‘ 

Real estate see Vendor and Pur- 
chaser [39 Cyc 1326-1345]. 

Time to sue, limitations and laches 

see infra §§ 418-433. 
2. Time not essential: 
Generally see Contracts § 783. 
Contracts for: 
Exchange of property see Exchange 
of Property § 70. 

Sale and purchase of land see Ven- 
dor and Purchaser [39 Cyc 1337, 
1367). 

3. See Contracts § 783; 
of Property § 70; Vendor 
chaser [39 Cyc 1337]. 

4. See statutory provisions. 


[a] Statute applied.—Stevens Vv. 
Trafton, 36 Mont. 520, 93 P 810. 

5. See infra §§ 355-370. 

6. U. S.—Taylor v. Longworth, 14 
Pet. 172, 10 L. ed. 405 [aff 15 F. Cas. 
No. 8,490, 1 McLean 514] (Story, J.); 
.Brashier v. Gratz, 6 Wheat. 528, 5 L. 
ed. 322; Martindale v. Waas, 8 F. 
854, 3 McCrary 108. 


Ala.—Emond vy. Robison, 213 Ala. 
150, 10400 (823°. Jforrester v. .Gran- 
berry, 211 Ala. 402, 100 S 551. 


Ark.—Vance v. Newman, 72 Ark. 
359, 80 SW 574, 105 AmSR 42. 

Cal.—Steele v. Branch, 40 Cal. 3. 

Colo.—Flora v. Glover, 69 Colo. 210, 
193 P 665; Byers v. Denver Circle R. 
Co., 18 Colo. 552, 22 P 951. 

Del.—Coyle v. Kierski, 10 Del. Ch. 
229, 89 A 598. 

{ll.—Wood v. Sheffer, 248 Ill. 617, 94 
NE 24; Smith vy. Brown, 10 Ill. 309. 


Ind.—kKeller v. Fisher, 7 Ind. 718; 
Brumfield v. Palmer, 7 Blackf. 227; 
Maris v. Masters, 31 Ind. A. 235, 67 


Exchange 
and Pur- 


The purchaser is under a 
duty to prepare and tender the deed where the par- 
ties so stipulate in the contract originally,®’ or by 
subsequent agreement,?® but even in such ease it 
has been held that the failure to do so only defeats 
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refuse to exe- 


1. In General; Time Not Essential.2 


[58 C.J.) 1087 


While at law 


the general rule is to the effect that a time stipu- 


lated in a contract for its performance is of its es- 
sence,* in equity by statute, and by judicial deci- 
sion, time will not be regarded as’ essential unless 
it affirmatively appears that the parties either ex- 
pressly or by implication or notice® regarded time 
as an essential element. 


Where time is not made 


essential, the failure of plaintiff to perform on the 


NE 699. 


Iowa.—Des Moines University v. 
Polk County Homestead, etc., Co., 87 
Iowa 36, 53 NW 1080; Young vy. Dan- 
iels, 2 Iowa 126, 683 AmD 477. 


Kan.—Brown v. Reichling, 86 Kan. 
640, 121 P 1127 [cit Cyc]. 


Ky.—Tyler v. Onzts, 93 Ky. 331, 20 
SW 256, 14 KyL 321; Kercheval v. 
Swope, 6 T. B. Mon. 362; Boyce v. 
Pritchett, 6 Dana 231. 


Me.—Snowman v. Harford, 55 Me. 
197; Hull v. Sturdevant, 46 Me. 34; 
70nes v. Robbins, 29 Me. 351, 50 AmD 


Md.—Stern v. Shapiro, 138 Md. 615, 
114 A 587. 


Mass.—Dennett v. Norwood Hous- 
ing Assoc., Inc., 241 Mass. 516, 135 
NE 866; King v. Connors, 222 Mass. 


261, 110 NE 289; Mansfield v. Wiles, 
221 Mass. 75, 108 NE 901; Barnard 
v. Lee, 97 Mass. 92. 


Mich.—Waller v. Lieberman, 214 
Mich. 428, 183 NW 235. 
Miss.—Jones v. Loggins, 37 Miss. 


546; Runnels v. Jackson, 1 Miss. 358. 


Mo.—Wimer v. Wagner, 323 Mo. 
1156, 20 SW (2d) 650 [cit Cyc]. 


N. H.—Pennock v. Ela, 41 N. H. 189. 


N. J.—Merlis v. G. & M. Corpora- 
tion, (Ch.) 148 A139; City of Newark 
v. Lindsley, (N. J. Ch.) 114 A 794; 
Doherty v. Egan Waste Co., 91 N. J. 
Eq. 400, 111 A 499; Gerba v. Mitruska, 
84 N. J. Eq. 79, 141, 94 A 34; Jeffries 
v. Charlton, 74 N. J. Eq. 430, 70 A 145; 
Dynan v. McCullock, 46 N. J. Eq. 11, 
18 A 822; King v. Ruckman, 21 N. J. 
Eq. 599 [rev 20 N. J. Eq. 316]; Mer- 
ritt v. Brown, 21 N. J. Eq. 401; Huff- 
man v. Hummer, 17 N. J. Eq. 263. 


N. Y.—Schmidt v. Reed, 132 N. Y. 
108-330) UN Eire os. setup bell = ve "Von 
Schoening, 49 N. Y. 326 [rev 58 Barb. 
498]; Strasbourger v. Hesu_ Realty 
Co., 198 App. Div. 805, 191 NYS 135; 
Hun v. Bourdon, 57 App. Div. 351, 68 


NYS 112; Voorhees v. De Meyer, 2 
Barb. 37; Schifferdecker v. Busch, 
130 Mise. 625, 225 NYS 106; Mer- 


cantile Nat. Bank v. Heinze, 75 Misc. 
551, 135 NYS 962. 


N. C.—Taylor v. Kelly, 56 N. C. 240; 
Searlett v. Hunter, 56 N. C. 84; Falls 
vy. Carpenter, 21 N. C. 237, 28 AmD 592. 


Oh.—Brock v. Hidy, 13 Oh. St. 306; 
Schaengold’ v. Dick, 36 Oh. A. 78, 172 
NE 839. 

Or.—Wright v. Astoria, 45 Or, 224, 
77 P 599; Knott v. Stephens, 5 Or. 
235. 

Ss. C.—Hammassapoulo v. Hammas- 
sapoulo, 134 S. C. 54, 131 S. E. 319; 
Prothro v. Smith, 27 S. C. Eq. 324. 


Tenn.—Mullens v. Big Creek Gap 
Coal & Iron Co., (Ch. A.) 35 SW 439; 


Chadwell v. Winston, 3 Tenn. Ch. 
110. 
Tex.—Younger v. Welch, 22 Tex. 


417; Primm v. Barton, 18 Tex, 206. 
Va.—Hamilton y. Newbold, 153 Si 


very day fixed for performance does not defeat his 


681; Morris v. Harrop, (Va.) 152 SE 
343; Beckett v. Kornegay, 150 Va. 
636, 148 SE 296; Smith y. Profitt, 82 
Va. 832, 1 SE 67. 


W. Va.—Cosby v. Honaker, 57 W. 
Va. 512, 50 SE 610; Vaught v. Cain, 
31 W. Va. 424,7 SE 9; Ballard v. Bal- 
lard, 25 W. Va. 470; Tavenner v. Bar- 
rett, 21 W. Va. 657; Abbott v. L’Hom- 
medieu, 10 W. Va. 677. 


Wis.—Reed v. Jones, 8 Wis. 392. 


Eng.—Parkin v. Thorold, 16 Beav. 
59, 51 Reprint 698; Jamshed Khod- 
aram Iranai v. Burjorji Dhunjibhai, 
32 T. L. R. 156; Seton v. Slade, 7 Ves. 
Jr. 265, 32 Reprint 108. 


[a] “There is no doubt, that time 
may be of the essence of a contract 
for the sale of property. It may be 
made so by the express stipulations 
of the parties, or it may arise by im- 
plication, from the very nature of the 
property, of the avowed objects of the 
seller or the purchaser. And even 
when time is not, thus, either express- 
ly or impliedly, of the essence of the 
contract, if the party seeking a spe- 
cific performance has been guilty of 
gross laches, or has been inexcusably 
negligent in performing the contract 
on his part; or if there has, in the 
intermediate period, been a material 
change of circumstances, affecting the 
rights, interests or obligations of the 
parties; in all such cases, courts of 
equity will refuse to decree any spe- 
cific performance, upon the plain 
ground, that it would be inequitable 
and unjust. But except under cir- 
cumstances of this sort, or of an 
analogous nature, time is not treated 
by courts of equity as of the essence 
of the contract;, and relief will be 
decreed to the party who seeks it, if 
he has not been grossly negligent, 
and comes within a reasonable time, 
although he has not complied with 
the strict terms of the contract.” 
Taylor v. Longworth, 14 Pet. (U. S.): 
102,\174;.10 ed... 405- [afl 15. BY Cas. 
ae 8,490, 1 McLean 514] (per Story, 
JE); 


[b] Reasons for rule—(1) ‘‘The 
principal grounds of the doctrine are 
that the rule of the common law, re- 
quiring performance of every con- 
tract at the appointed day, is often 
harsh and unjust in the operation; 
that although some time of perform- 
ance by each party is usually named 
in any agreement for the sale of land, 
it is often not regarded by the par- 
ties as one of the essential terms of 
their contract; and that a court of 
chancery has the power of moulding 
the remedy according to the cirecum- 
stances of each case, and of making 
due compensation for delay, without 
punishing it by a forfeiture of all 
right to relief.” Barnard v. Lee, 97 
Mass. 92, 93 (per Gray, J.). (2) The 
complicated nature of titles in Eng- 
land, rendering the making out of an 
abstract of title a matter of much 
time and labor, is said to have been an > 
important reason for the origin of 
the rule. See Scott v. Fields, 7 Oh. 
Pt. II 90; Seton v. Slade, 7 Ves. Jr. 
265, 32 Reprint 108. 
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suit for specific performance,? provided lis delay 
does not make enforcement inequitable,* but a rea- 
sonable time after the date fixed for performance 
The doctrine finds support in 
the analogy of the relation between vendor and ven- 
dee to that between mortgagee and mortgagor ;*° 
and in the general view of courts of equity that the 
equitable estate in the land ordinarily passes to the 
vendee from the date of the contract of sale.’? 
While on the default of a party to the contract time 
may then be made the essence of the contract by 
proper notice,1? in the absence of such notice time 
will not be regarded as essential if it was not in- 
While the foregoing rule 
allowing performance by plaintiff after the date stip- 
ulated in the contract has been most frequently ap- 


usually is allowed.® 


tended so originally.** 


7. Ua Si—Brashiery Vee (Gratz 
Wheat. 528, 5 L. ed. 322; Coe v. Brad- 
ley, 5 BY Cas. No, 2,941) 9 Off. Gaz. 
541. 


Colo.—White v. Greenamyre,* 77 
Colo. 33, 234 P 164; Flora v. Glover, 
69 Colo. 210, 193 P 665; Byers v. 


Denver Circle R. Co., 18 Colo. 552, 22 
LOR og Ne 

Md.—Horwitz v. Kreuzer, 
AVA Ww aldiT: HA 568) Pratt yy. Grays 
Md. 472, 115 A 764; 
130 Md. 1, 99 A 954. 

Mass.—Boston, etc. R. Co. v. Rose, 
194 Mass. 142, 80 NE 498. 


Minn.—Austin v. Wacks, 30 Minn. 
335, 15 NW 409. 


N. J.—Mahaffey v. Sarshik, 101 N. 
J. Eq. 297, 137 A 887; City of Newark 
v. Lindsley, (Ch.) 114 A 794. 


N. D.—Fargusson v. Talcott, 7 N. 
D;, 183, 03. NY 207; 


Oh.—Schaengold y. Dick, 36 Oh, A. 
78, 172 NE 839. 


Wash.—Bower vy. Bagley, 9 Wash. 
642, 38 P 164. 


Wis.—Harmanson v. Slatter, 
Wis. 426, 187 NW 177. 


[a] “A court of equity will relieve 
against delay in the performance of 
a contract, and enforce specific per- 
formance, notwithstanding plaintiff's 
failure to perform according to the 
date assigned, if justice can be done 
between the parties, and there is 
nothing in their stipulations, the na- 
ture of the property, or the surround- 
ing circumstances which would make 
such course inequitable.” Morgan v. 
Forbes, 236 Mass. 480, 128 NE 792, 
794, 


’ Relief against forfeiture see Equity 
§ 78; Wendor and Purchaser [39 Cyc 
1368]. 

8. See infra §§ 353, 387-405. 

9. See infra § 353. 


10. Leggett v. Edwards, Hopk. (N. 
Y.) 5380; Williams v. Williams, 50 
Wis. 311, 315, 6 NW 814. 


“Such contracts have always been 
regarded in equity as analogous to 
equitable mortgages; the vendor 
standing as mortgagee in fee, and the 
vendee as owner of the equity of re- 
demption.” Williams vy. Williams, su- 
pra. 


Nature of mortgage in equity see 
Mortgages § 2. 

11. Mercantile Nat. Bank v. 
Heinze, 75. Misc. 551, 135 NYS 962: 
Seton v. Slade, 7 Ves. Jr. 265, 32 Re- 
print 108. 


140 Md. 
139 


176 


Jaeger v. Shea,’ 
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patents,?® 


debts.?? 


for default.?? 


gence.7* 


[a] “fhe reason for the difference 
is that at law no interest or title 
passes as a rule under an executory 
contract until the performance or 
tender, whereas in equity an interest 
is deemed to have become vested as 
soon as the contract is executed and 
the fixing of a time for payment of 
the consideration or performance by 
the other party is deemed prima fa- 
cie formal and not of the essence of 
the transaction.” Mercantile Nat. 
Bank v. Heinze, 75 Misc. 551, 185 NYS 
962, 967. 


Equitable conversion of title see 
Conversion § 8; Trusts [39 Cyc 147]; 
Ra: and Purchaser [39 Cye 1302- 

304]. 


12. See infra §§ 367-370. 


13. Mahaffey v. Sarshik, 101 N. J. 
Eq. 297, 137 A 887; Scudder v. Leh- 
man, 142 App. Div. 631, 127 NYS 470; 
Buck v. De Shazo, (Tex. Civ. A.) 5 
SW (2d) 878. 


14. White v. Greenamyre, 77 Colo. 
33, 234 P 164; Scudder v. Lehman, 142 
App. Div. 631,127 NYS 470; Kaufman 
v. Hastings, 184 P 265, 93 Or? 623. 


15. See cases infra this note. 


[a]. Delay by vendee.—Steele v. 
Branch, 40 Cal. 3 (erecting improve- 
ments); Farley v. Vaughn, 11 Cal. 227; 
Des Moines University v. Polk County 
Homestead, etc., Co., 87 Iowa 36, 53 
NW 1080 (erection of building); Bo- 
mier v. Caldwell, 8 Mich. 463; Aus- 
tin v. Wacks, 30 Minn. 335, 15 NW 
409 (execution of mortgage); New 
Barbadoes Toll Bridge Co. v. Vree- 
land, -4_N. J. Ha. 1575 | Day ve Hunt, 
112 N. Y. 191, 19 NE 414 .(execution 
of bond and mortgage); Leaird v. 
Smith, 44 N. Y. 618, 42 HowPr 56 (ex- 
ecution of bond and mortgage); Far- 
ris v. Bennett, 26 Tex. 568. 


16. Ill.—Andrews vy. Sullivan, 7 Ill. 
327, 48 AmD 58. 


Ind.—Emmons vy. Kiger, 23 Ind. 483; 
Brumfield v..Palmer, 7 Blackf, 227. 


rKy.—TLapp v. Nock, 89: Ky. 414019 
SW 713, 11 KyL 611 (no time fixed in 
voltae Woodson y. Scott, 1 Dana 

70. 

Neb.—Pollard vy. Larson, 115 Neb. 
136, 211 NW 998. 3 


N. J.—Sharp v. Trimmer, 24 . 
Eq. 422. oe 


INC Xe Fiuns van Bourdon, 
Div. 351, 68 NYS 112. 


Iing.—Gibson vy. Patterson, 1 Atk. 
12, 26 Reprint 8 [said to be falsely 
reported; see Harrington v. Wheeler, 
4 Ves. Jr. 689, 31 Reprint 354]. See 
pied. eae and Purchaser [39 Cyc 


57 App. 


transfer shares of stock,** 
A few cases appear to depart from the 
general rule, and to indulge the presumption that 
time is essential unless some definite excuse is shown 


[§§ 352-353 


plied in contracts for the exchange of property** 
and in the sale and purchase of real estate’® where- 
in the vendor may tender his deed,!* or perfect his 
title,17 or the vendee may pay the amount due’ 
after the time stipulated, the rule also finds support 
in suits for the specific performance of other con- 
tracts, such as agreements for the conveyance of 
agreements to lease, 


20 


agreements to 
and compromise of 


[§ 353] 2. Time as Material; Necessity of Dili- 
While time may not be essential,?° ordi- 
narily it is regarded as material,?° and, in accord- 


Tender of deed before suit see supra 
§§ 337-341. 


17. See infra §§ 381-386. 
18. See infra § 375. 
19. No-Leak-O Piston Ring Co. v. 


Raasce: 289 Fed. 526, 53 App. D. C. 


20. Louis K. Leggett Co. v. Rose, 
152 Md. 146, 136 A 651; Shepheard v. 
Walker, L. R. 20 Eq. 659: Jamshed 
Khodaram Irani v. Burjorji Dhunjib- 
hai, 32. /T. due $R. foes) Cartan oe is ure 
10 Ir. Ch. 387. And see Molloy v. 
Mean, 7% Ino Hq. 590. 


21. James v. Columbia Securities 
Co., 246 Mass. 210, 141 NE 72. 


aoe Fred v. Fred, (N. J. Ch.) 50 A 
23. Conn.—Potter vy. Tuttle, 22 

Conn. 512. 

pit ae Rage v. Conley, 16 Gray 


Mo.—Russell v. Geyer, 4 Mo. 384; 
Rector v. Price, 1 Mo. 373. 


N. Y.—Babcock v. Emrich, 64 How 
Prv43.5. 


“Tex.—Whiteman vy. 
Tex. 441. 


24. Diligence in bringing suit see 
infra §§ 420-433. 


25. See supra § 352. 


26. Minn.—Austin vy. 
Minn. 335, 15 NW 409. 


N. J.—Fox v. Friedrich, 96 N. J. Ea. 
456, 126 A 535. 


N. Y¥.—Schmidt v. Reed, 132 N. Y. 
108, 30 NE 373; Hubbell v. Von Schoen- 
ing, 49 N. Y. 326 [rev 58 Barh. 4981: 
Kitching v. Browne, 119 Misc. 513, 197 
NYS 441; E. M. Kane Co. v. Jaretzki, 
119 Misc. 419, 196 NYS 791. 


_N._D.—Johnson Constr. Co. v. Aus- 
tin, 55 N. D. 905, 215 NW 484. 


Pa.—Remington v. Irwin, 14 Pa. 
a Jaffe v. Johnson, 30 Pa. Dist. 


Castlebury, 8. 


Wacks, 30 


Eng.—Harrington v. Wheeler, 4 Ves. 
Jr. 689, 31 Reprint 354. : 


“Although the time may not neces- 
sarily be of the essence of a contract 
for the sale of real estate, it is treated 
in this state as material in such sense 
that unreasonable or unexcusable de- 
lay of one of the parties to it may . 
deny to him relief; and when, during 
his default or delay, circumstances 
have intervened which will render 
subsequent performance by the other 
party prejudicial or detrimental to 
him, those facts are properly matters 
of consideration, and will ordinarily 
relieve him from the obligation of the 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 353-355] 


ance with general principles of equity,27 a party 
cannot call upon equity for specific performance 
unless he shows that he is prompt and diligent in 
his performance of the contract?* and in the insti- ° 
tution and prosecution of the suit.2° 
is not essential, a party seeking specifie performance 
ordinarily has, in the discretion of the court,?° a 
reasonable time within which to complete perform- 
ance,*' and it is sufficient if a diligent plaintiff com- 
pletes performance at the time of the hearing;*2 
or, in special cases, after the decree ;33 but whenever 
he is not prompt and diligent so that enforcement 


contract.” Schmidt v. Reed, 132 N. 
bY (548,80) Ni GBI 335.374. 


27. See Equity §§ 179-181. 


28. U. S.—Raymond v. San Gabriel 
Valley Land, etc., Co., 53 Fed. 883, 4 
CCA 89. 


Ark.—Bracy v. Miller, 169 Ark. 
1115, 278 SW 41, 48 ALR 114; Ash- 
more v. Noble, 148 Ark. 374, 230 SW 
13; Hargis v. Ederington, 113 Ark. 
433, 168 SW 1095. 


Del.—Kittinger v. Rossman, 12 Del. 
Ch. 276, 112 A 388; Coyle-v. Kierski, 
10 Del..Ch. 229, 89 A 598. 


Fla.—Nobles v. L’Engle, 61 Fla. 696, 
55 S 839; Hathcock v. Societe Anony- 
me, 54 Fla. 631, 45 S 481; Asia v. His- 
er, 38 Fla. 71, 20 S 796. 


La.—Joffrion v. Gumbel, 123 La. 
391, 48 S 1007. 
Md.—Raith v. Cohen, 142 Md. 38, 


119 A 700; Newman v. Johnson, 108 
Md. 367, 70 A 116. 


Mich.—Caplan v. Rausch, 235 Mich. 
693, 209 NW 812. 


N. J.—City of Newark v. Lindsley, 
(Ch.) 114 A’ 794; Merles v. G. & M. 
Worporation, (Ch) 143. A 1393, Pyatt 
Mi UV ONS. OL UNG. Ga oS. 25, A 984. 
Merritt v. Brown, 21 N. J. Eq. 401. 


N. Y.—Schmidt v. Reed, 132 N. Y. 
108, 30 NE 3738; Begen v. Pettus, 144 
App..Div. 476, 129 NYS 218; Kitch- 
ing v. Browne, 119 Misc. 513,197 NYS 
441; Maupai v. Jackson, 64 Misc. 407, 
118 NYS 513 [aff 189 App. Div. 524, 
124 NYS 220]. 


N. D.—Raasch v. Goulet, 57 N. D. 
674, 223 NW 808. 


Oh.—Campbell v. Hicks, 19 Oh. St. 
433. 


Okl.—Freeman y. King, 111 Okl. 27, 
238 P 850. 

Pa.—In re Kutz’s Estate, 259 Pa. 
548,103 A 293; Washabaugh v. Stauf- 
fer, *81 Pa. 497; Rogers v. Williams, 
8 Phila. 123. 


Utah.—Roberts v. Braffett, 33 Utah 
535592 P 789. 


Wash.—Towner y. Blue, 59 Wash. 
164, 109 P 601. 


Eng.—Milward v. Earl Thanet, 5 
Ves. Jr. 720, 31 Reprint 823. 


Can.—Wallace vy. Hesslein, 29 Can. 
S:,€.-471. 


Alta.—Evans v. Norris, 5 Alta. L. 
320. 


Ont.—Meharry v. Auburn Woolen 
Mills Co., 16 OntWN 238. 


eThe CxXpression “.) . to the ef- 
fect that the party insisting on a 
specific performance must be ‘ready, 
desirous, prompt and eager to per- 
form the contract’ simply means that 
such party must not only be willing 
to perform it, but he must use, with- 
out unnecessary delay, all the means 


[58 C. J.—69] 


SPECIFIC PERFORMANCE 


Where time 


In General. 


practically at his command to per- 
form it.” Tapp v. Nock, 89 Ky. 414, 
de) SW “TES, Wd Keydu 612; 


Diligence in making contract see 
supra § 143. 


29. See infra §§ 420-433. 
30. See supra §§ 13-17. 
31. U. S—Giddens v. Estero Bay 


ene 18 F. (2d) 265 [aff 14 F. (2d) 


Cal.—McKevitt v. City of Sacra- 
mentoy Fo Cab wAy 17522038 Po1s2. 


Colo.—White y. Greenamyre, 
Colowsss,- 2a4e eb wl G4. 


Del.—Jones v. Carpenter, 13 Del. 
Ch. 172, 117 A 559; Kittinger v. Ross- 
man, 12 Del. Ch. 276, 112 A 388. 


Ga.—Bragdon vy. Williams, 159 Ga. 
180, 125 SE 64. 


Ill.—Andrews v. Sullivan, 7 Ill. 327, 
43 AmD 538. 


Ky.—Buckhorn Coal & Lumber Co. 
v. Lewis, 232 Ky. 415, 23 SW (2d) 
596; Kimsey v. Posey, 148 Ky. 54, 145 
SW 1121. 


Md.—Jaeger v. Shea, 130 Md. 1, 
A 954. 


Mass.—Mansfield v. 
Mass. 75, 108 NE 901. 


Nebr.—Mercer v. Payne’ & Sons 
Co., 115 Nebr. 420, 213 NW 813. 


N. J.—Mahaffey v. Sarskik, 101 N. 
J. Eq. 297, 137 A 887; Nass v. Mun- 
zing, 100 N. J. Eq. 421, 136 A 344 [aff 
HOUMING =e Dae Go Sslss Ae o2 2) Par 
terson v. J: D. Loiseaux Lumber Co., 
92 N. J. Eq. 569, 114 A 336 [rev on 
other grounds 93 N. J. Eq. 446, 116 A 
697]; McNally v. Palmer, (N. J. Ch.) 
100 A 335. 


N. Y.—Harris v. Shorall, 230 N. Y. 
343, 130 NE 572; Saperstein v. Me- 
chanics’ & Farmers’ Savings Bank of 
Albany, 228 N. Y. 257, 126 NE 708; 
Scudder v. Lehman, 142 App. Div. 631, 
127 NYS 470. 


Oh.—Zeidman vy. Davis, 37 Oh. A. 
418504 INE 7.9.0. 


W. Va.—Bowden v. Laing, 103 W. 
Va. 733, 138 SH 449; Ruckman v. 
Hay, 92 W. Va. 97, 114 SH 514; West 
Virginia Power & Transmission Co. 
v. Voight, 91 W. Va. 581, 114 SE 138; 
Rollyson v. Bourn, 85 W. Va. 15, 100 
SE 682. 

Eng.—Venn v. Cattell, 27 L. T. Rep. 
N. S. 469. 

[a] Delivery of possession by the 
vendor may be made within a reason- 
able time after the contract date 
where time is not essential. Mahaf- 
fey v. Sarskik, 101 N. J. Eq. 297, 137 
A 887. 

Time made essential by reasonable 
notice see infra §§ 367-370. 


Time of payment see infra § 375. 
Time of perfecting title see infra 


77 


99 


Wiles, 221 


/ 
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would be inequitable, relief will be denied.?4 
[§ 354] 3. No Time Fixed in Contract. Where 


no definite time is fixed in the contract for perform- 
ance, in accordance with general rules,®® plaintiff 
is entitled to a reasonable time in which to fulfill 
his agreement,?® and may, in default of the exer- 
cise of reasonable diligence, be barred of relief where 
enforcement would be inequitable.?7 


[§ 355] 4. Time As of Essence of Contract®*—a. 
Where the parties expressly,?® or by 
implication,*°® or by notice,*! make it essential that 


§§ 381-386. 
32. Fred v. Fred, (N. J. Ch.) 50 
A 776; Moore’s Estate, 8 Pa. Dist. 84; 


Mullens v. Big Creek Gap Coal, etc., 
Co., (Tenn. Ch. A.) 35 SW 439. 


_[a] Thus, where a contract pro- 
vided for the satisfaction of a judg- 
ment by plaintiff, it was sufficient 
that he was able to enter satisfac- 


tion at the time of the hearing. Fred 
vee red «CGN. J. Ch.) 50 Ay 776; 
{b] Affixing stamps to deed.— 


Where the failure to affix stamps to 
the deed does not annul it, it is time 
enough to affix and cancel the stamps 
if specific performance is decreed. 
Dollar v. Knight, 145 Ark. 522, 224 


-SW 983. 


Acquiring or perfecting title before 
decree see infra § 384. 


iwayaieny before decree see infra § 


33. Townsend vy. Lewis, 35 Pa. 125. 


Perfecting title after decree see in- 
fra § 386. 


34 See infra §§ 387-405. 
35. See Contracts § 776. 
36. Kan.—Audo v. Western Coal & 


Mining Co., 99 Kan. 454, 162 P 344. 


Ky.—Kirkpatrick v. Lebus, 184 Ky. 
139, 211 SW 572 (shares of stock); 
Tapp v. Nock, 89 Ky. 414, 12 SW 713, 
I ikcy Li 6ltt 


Mich.—MecArthur  v. Cheboygan, 
156 Mich. 152, 120 NW 575. : 


N. Y.—More vy. Smedburgh, 8 Paige 
600 [aff 26 Wend. 238]. 


Tenn.—Chadwell  v. 
Tenn. Ch. 110. 


Tex.—HEnglish vy. Underwood, (Civ. 
A 15 SWo-(20)e, 10337 eS vonneson cuv. 
Mansfield, (Tex. Civ. A.) 166 SW 927. 


W. Va.—Broemsen y. Agnic, 70 W. 
Va. 106, 73 SE 253. 
Time of payment see infra § 375. 


Time of perfecting title see infra 
§ 381. 


Winston, 38 


37. See infra § 388. 
38. Time as of essence of con- 
tract: 


Generally see Contracts § 783. 
In contracts for: 


Exchange of property see Exchange 
of Property § 70. 

Sale and purchase of land see Ven- 
dor and Purchaser [39 Cye 1337— 
1345]. 

Parol evidence to show time essen- 

tial see Evidence § 1479. 


“Essence” defined see 21 C. J. p 
8. 

39. See infra §§ 356-361. 

40. See infra §§ 362-366. 

41. See infra §§ 367-3879, 


1090 [58 C.J.] 
the conditions of the contract be performed at a 
stipulated date, equity ordinarily must enforce the 
contract according to its terms,*? so that perform- 
ance at the exact time is essential, and any default, 
which is not waived or excused,** will defeat the 
right to specific performance.*# While plaintiff is 
merely held to a performance within a reasonable 
time where time is not essential,*® when time is of 
the essence of the contract, it is necessary for the 
party seeking performance to show that he has 
done everything required of him within the exact 
time stipulated.4¢ When time is essential, the 
question of reasonable delay or laches is not in- 
volved, for performance must be made at the ex- 
act time specified.*7 


Modification of contract. Although a contract 
may not make the time of performance an essential 
element, still the parties subsequently, either by an 
additional contract,*® or by conduct bearing that 
interpretation, make it an essential element, and 
unless such time is waived or extended,*® perform- 
ance within such extended time must be complet- 
ed.°° Similarly, where time as essential 1s waived 
or extended, the parties may make the new time also 
essential.°+ 


42, Cal.—Grey v. Tubbs, 438 Cal. 


SPECIFIC PERFORMANCE 


Roberts v. Braffett, 33 Utah 51, 92 P 


[§§ 355-856 


Intention as controlling. Whether time is to be 
regarded as of the essence of the contract 1s a mat- 
ter of intention of the parties as gathered from the 


‘contract and surrounding facts and circumstane- 


es.o2. The acts of the parties subsequent to the 
execution of the contract may have an important 
bearing in determining the question whether time 
was intended to be essential.°? Where the contract 
does not make time expressly essential and the in- 
strument contains no terms a fair construction of 
which would make time essential, unless time is es- 
sential by implication or by notice, it will not be 
deemed as of the essence of the contract.°* 


[§ 356] b. Time Expressly Made Essential—(1) 
In General. Except as hereinafter noted,°’ where, 
by the terms-of the contract itself, the parties agree 
that time shall be of the essence of the contract, 
either in these express words or in language equiv- 
alent,®® clearly indicating that it was so intend- 
ed,®>7 time must be regarded as essential, and, in 
accordance with the general rule,®* plaintiff must 
perform or offer to perform within the time speci- 
fied,®® unless his delay is sufficiently excused or 


‘ 


N. J.—Doherty v. Egan Waste Co., 


359, 

Il].—Cobb vy. 
144 NE 834; 
Creek Coal Co., 


Willrett, 313 Tll. 92, 
Dikeman v. Sunday 
184 Till. 546, 56 NE 


864; Skeen v. Patterson, 180 Ill. 289, 
54 NE 196; Stow v. Russell, 36 Il. 
18; Kemp v. Humphreys, 13 Ill. 573; 


Smith v. Brown, 10 Ill. 309. 


Kan.—Missouri River, ete., 
v. Brickley, 21 Kan. 275. 


Md.—Budacz v. Fradkin, 146 Md. 
400, 126 A 220. ; 


Nebr.—Whiteman Vv. 
Nebr. 181, 76 NW _ 547; 
Bergen, 3 Nebr. 209. 


N. Y.—Mercantile Nat. Bank v. 
Heinze, 75 Mise. 551, 185 NYS 962; 
Wells v. Smith, 7 Paige 22, 31 AmD 
274 [aff 2 Edw. Ch. 78]. 


Pa.—Doughty v. Cooney, 266 Pa. 
337, 109 A 619; Westerman v. Means, 


Raxco; 


Perkins, 56 
Morgan vy. 


12° Pa. 97; Jaffe v: Johnson) 300Pa. 
Dist. tor 
[a] Motive of parties in making 


time essential will not be inquired 
into. Grey v. Tubbs, 43 Cal. 359. 


Sffect of relief against forfeiture 
see infra § 361. 


43. See infra § 373. 


44. Roberts v. Steelman, 1 F. (2d) 
180; Cobb v. Willrett, 313 Ill. 92, 144 
NE 834; Benedict v. Lynch, 1 Johns. 
Ch. (N. Y.) 370; Roberts v. Braffett, 
30 Utah 51, 92 P7789. 


[a] Well considered case.—Rob- 
erts v. Braffett, 33 Utah 51, 92 P 789. 

Forfeiture of payments or improve- 
ments see Equity § 78; Vendor and 
Purchaser [39 Cyc 1369]. 

45. See supra §§ 352, 353. 


46. Kennedy v. Wilbur, 335 Ill. 33, 
166 NE 541; Carver v. Van Arsdale, 
312 Ill. 220, 143 NE 579. 


Time of payment see infra § 376. 

Time of perfecting title see infra § 
380. 

47. 
490, 


Horgan v. Russell, 24 
140 NW 99, 


N=.) 
43 LRANS 1150; 


789. 


48. Right of parties to modify con- 
tract see Contracts §§ 604-615; Sales 
§ 217 et seq; Vendor and Purchaser 
[39 Cye, 1350]. 


49. See infra §§ 372, 373. 


50. Barry v. Ruskin, 99 N. J. Eq. 
130,133 Al 528 Patt LO0 EN. Je id.2 5p 15 
135 A 914]; Doctorman v. Schroeder, 
92 N. J. Ha. 676, 114 A 810 (time of 
extension expressly essential); Glick 
v. Galier, 116 Oh. St. 41, 155 NE 385 
(time of extension expressly essen- 
tial); Henry v. Dudley, 91 W. Va. 
696, 114 SEH 286. 


51. See infra § 374. 


52. U. S.—kKentucky Distilleries, 
etc., Co. v. Warwick Co., 109 Fed. 280, 
48 CCA 368. 


Colo.—Flora vy. Glover, 69 Colo. 210, 
L985 Pos. 


Ill.—Zempel v. Hughes, 235 Ill. 424, 
85 NE 641; Smith v. Brown, 10 Il. 
309; Andrews v. Sullivan, 7 Ill. 327, 
43 AmD 53. 


Iowa.—Garretson y. 
Greene 128, 54 AmD 492. 


Kan.—Missouri River, ete., R. Co. 
v. Brickley, 21 Kan. 275. 
Mass.—Barnard y. Lee, 97 Mass. 92. 


.N. Y.-—Mercantile Nat. Bank of 
City of New York y. Heinze, 75 Misc. 
551, 185 NYS 962. 


Vanloon, 3 


ee eee v. Irwin, 14 Pa. 
B35 
Wis.—Harmanson vy. Slatter, 176 


Wis. 426, 187 NW 177. 


ea ee v. Gould, 9 Ont. A. 


Ascertaining intention of parties 
to contracts generally see Contracts 
§§ 482-484, 783. 


a 53. Kemp v. Humphreys, 13 Ill. 
573; Garretson vy. Vanloon, 3 Greene 
(Iowa) 128, 54 AmD 492; Hermanson 
v. Slatter, 176 Wis. 426, 187 NW 177. 


54. Ga.—Clower vy. Godwin, 14 
Ga.-128, 78 SE 714. a 


1 N.' J. Ha. 400, 111 A 499. 


N. Y.—Day v. Hunt, 112 N. Y. 191, 
19 NE 414; Voorhees v. De Meyer, 2 
Barb. 37. 


Oh.—Schaengoild vy. Dick, 36 Oh. A. 
78, 172 NE 839. 


N. W. Terr.—Rousech v. Schindler, 
(a Lerr se Li. 923 


55. Effect of forfeiture clause see 
infra § 361. 


56. Sufficiency of language see in- 
fra §§ 357-361. 


57. Intention as controlling see su- 
pra $7355. 


58. See supra. § 355. 
59. See cases infra this note. 


“At law, time was of the essence 
of the contract, even if nothing more 
was stipulated than a date for com- 
pletion. Equity relieved against this, 
and it became a rule that, unless 
there was something to shew that 
the parties really intended time to 
be of the essence of the contract, 
then completion within a reasonable 
time was sufficient. This rule is well 


understood, but the mistake must not ~_ 


be made of applying it to the case 
where the parties have by their 
agreement not merely stipulated for 
a definite time for payment, but have 
also expressly declared their inten- 
tion in SO many words that time shall 
be of the essence of the contract.’ 
Stringer v. Oliver, 7 Terr. L. 126, 128. 


[a]. Purchaser plaintiff.—Cheney 
v. Libby, 134 U. S. 68, 78, 10 SCt 498, 
338.L. ed. 818; Vint v. King, 28 F. 
Cas. No. 16,950; Gatewood v. Hughes, 
214 Ala. 674, 108 S 562; Haggerty v. 
Elyton Land Co., 89 Ala. 428, 7 S 651 
(erection of improvements); Bennett 
v. Hyde, 92 Cal. 131, 28 P 104; Martin 
v. Morgan, 87 Cal. 203, 25 P 350, 22 
AmSR 240; Grey v. Tubbs, 43 Cal. 
359; Berdineau vy. Shock, 21 Colo. A. 
198, 121 P 146; L’Engle v. Overstreet, 
61 Fla. 653, 55 S 381 (option in lease 
to purchase); Machold y. Farnan, 14 
Idaho 258, 94 P 170; Montana Wheat 
Land Co. v. Danaher, 225 Ill. A. 364 
[aff 308 Ill. 620, 189 NE 876]; Stow 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 356-357] 


waived.®° 


by the parties.®? 


Option of vendor. A provision.as to performance 
by the purchaser that “time is of the essence,” or a 
provision of forfeiture,®* has been construed as in- 
tended for the benefit of the vendor alone who may 
waive the stipulation and demand performance by 


the vendee.*# 


[§ 357] (2) Sufficiency of Language*°—(93) In 


v. Russell, 36 Hl. 18; Heckard v. 
Sayre, 34 Ill. 142; Milnor v. Willard, 
34 Ill. 38; Steele v. Biggs, 22 Ill. 643; 
Chrisman v. Miller, 21 Ill. 227; Kemp 
v. Humphreys, 13 Ill. 573; Smith~ v. 
Brown, 10 Ill. 309; Ewing v. Crouse, 6 
Ind. 312; Peterson y. Rankin, 161 Iowa 
431, 143 NW 418; Foot v. Bush, 1090 
Iowa 522, 69 NW 874; Miller v. Hugh- 
es, 95 Iowa 223, 63 NW 680; Carter v. 
Walters, 91 Iowa 727, 59 NW 201; 
Iowa R. Land Co. v. Mickel, 41 Iowa 
402; Prince v. Griffin, 27 Iowa 514; Da- 
vis v. Stevens, 3 Iowa 158; Tomlinson 
v. Smith, 2 Iowa 39; Missouri River, 
etc., R..Co. v. Brickley, 21 Kan. 275; 
Budacz v. Fradkin, 146 Md. 400, 126 
A 220; Stern v. Shapiro, 138 Md. 615, 
114 A 587; Abrams v. Eckenrode, 136 
Md. 244, 110 A 468; Smith & Rice Co. 
v. Canady, 213 Mass. 122, 99 NE 968; 
Garcin v. Pennsylvania Furnace Co., 
186 Mass. 405, 71 NE 793; Judd -v. 
Skidmore, 33 Minn. 140, 22 NW 183; 
Glass v. Rowe, 103 Mo. 513, 15 SW 
334; Russell vy. Geyer, 4 Mo. 384; 
Bradley v. Union Pac. R. Co., 76 Nebr. 
172, 107 NW 238; Jewett v. Black, 
60 Nebr. 173, 82 NW 375; Whiteman 
v. Perkins, 56 Nebr. 181, 76 NW 547; 
Brown v. Ulrick, 48 Nebr. 409, 67 NW 
168; Patterson v. Murphy, 41 Nebr. 
818, 60 NW 1; Canfield v. Tillotson, 
25 Nebr. 857, 41 NW 812; Morgan v. 
Bergen, 3 Nebr. 209; Collins v. De- 
laney Co., 71 N. J. Eq. 320, 64 A 107; 
Grigg v. Landis, 19 N. J. Eq. 350 [rev 
on other grounds 21 N. J. Eq. 494]; 
Blanchard y. Archer, 93 App. Div. 459, 
87 NYS 665; Baldwin v. McGrath, 90 
App. Div. 199, 85 NYS 735 [rev 41 
Mise. 39, 88 NYS 582]; Baumann v. 
Pinkney, 14 Daly 241, 8 NYSt 370 [rev 
on other grounds 118 N. Y. 604, 23 
NE 916]; Wells v. Smith,’ 7 Paige 
22, 31 AmD 274 [aff 2 Edw. Ch. 78]; 
Benedict v. Lynch, 1 Johns. Ch. 370, 
7 AmD 484; Fargusson v. Talcott, 
7 N. D. 188, 73 NW 207; Brewer v. 
Connecticut, 9 Oh. 189; Scott v. 
Fields, 7 Oh. Pt. II 90; Brophy v. Mc- 
Gurk, 15 Oh. A. 73; Clarno v. Gray- 
son, 30 Or. 111, 46 P 426; Snider v. 
Lehnherr, 5 Or. 385; Westney v. Ark- 
wright, 283 Pa. 551, 129 A 588; Luc- 
chese v. Kochanowsky, 273 Pa. 433, 
117 A 184; McKuen v. Serody, 269 
Pa. 284, 112 A 460; Mansfield v. Red- 
ding, 269 Pa. 357, 112 A 4387; Dough- 
ty v. Cooney, 266 Pa. 337, 109 A 619; 
Axford v. Thomas, 160 Pa. 8, 28 A 
443; Reed v. Breeden, 61 Pa. 460; 
Dauchy v. Pond, 9 Watts 49; Carey 
vy. Gilpin, 28 Pa. Dist. 892; MeGlynn 
vy. London, 26 Pa. Dist. 561; Note v. 
Patten, 20 Pa. Dist. 193; Note v. Pat- 
ten, 38 Pa. Co. 3238; Ives v. Arm- 
strong, 5 R. I. 567; Chambers vy. Rose- 
land, 21 S. D. 298, 112 NW 148; Cow- 
Jey vy. Foster, 143 Wash. 302, 255 P 
129; Voight v. Fidelity Inv. Co., 49 
Wash. 612, 96 P 162; Thompson vy. 
Robinson, 65 W. Va. 506, 64 SE 718, 
17 AnnCas 1109; Barclay v. Messen- 
ger, 43 L. J..Ch. 449; Honeyman v. 
Morryat, 21 Beav. 14, 52 Reprint 763; 


While time may be expressly made of 
the essence of an offer or option, and ordinarily is 
essential by implication,®! upon the acceptance of 
the option the time of performance of the resulting 
contract is not necessarily essential unless made so 


SPECIFIC PERFORMANCE 


General—aa. Language Sufficient. 
whether time is of the essence is a matter of in- 
tention,®® and while many contracts make time as 
of the essence in such express language, it is not 
necessary that it be so expressly declared.®* 
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The true test of 


under 


a statutory provision providing that time is not es- 


sential unless it is expressly declared to be of the 
essence of the contract,®® in order to make time 
essential it is not necessary that it should be de- 
clared to be so in the words of the statute.%? 
against the vendee, it is often held sufficient if the 
contract declares that it shall be void in case the 


As 


vendee fails in’ performance before a certain day.7° 


Mareh y. Banton, 45 Can. S. C. 338; 
Porter Vainiioler 23Canos Ss) Cig cope 
Ritchie v. Gibbs, 6 Alta. L. 181; Hicks 
v. Laidlaw, 22 Man. 96, 2 DomLR 460; 
Labelle v..O’Connor, 15 Ont. L. 519, 
11 OntWR 95; Foster v. Anderson, 
15 Ont. L. 362, 10 OntWR 531, 998, 
£6 Ont. L. 565,, 117 Ont wR 1037, 42 
Can. S. C. 251; Meretsky v. Murphy, 
19 OntWN 360; Drinkle v. Steed- 
man, 7 Sask. L. 20; Midgeley v. Ba- 
con, 4 Sask. L. 152; Lormor v. Cher- 
ry, 4 Sask. ‘L. 118; Hall v. Turnbull, 
2 Sask. L. 89, 10 WestL.R 536. See 
also Vendor and Purchaser [39 Cye 
1340, 1369]. 


{b] Vendor plaintiff.—Woodruff v. 
Semi-Tropic Land, etc., Co., 87 Cal. 
275, 25 P 354; Cleary v. Folger, 84 
Cal. .316, 24 P 280, 18 AmSR 187 (on 
counterclaim); Cobb v. Willrett, 313 
Ill. 92, 144 NE 834; Button Land Co. 
v. Noon, 163 Iowa 547, 145 NW 67; 
Johnson vy. Burdett Town Co., 7 Kan. 
A. 134, 53 RP 87; Tarses v. Miller 
Mruit, ete: Co., Tb5siMd. 4485) 1497 A 
522; Howe v. Conley, 16 Gray (Mass.) 
552; Stanek v. Jindra, 162 Minn. 452, 
203 NW 215; Wilson v. Perry, 110 
Nebr. 535, 194 NW 455; Drake v. Gaff- 
ney; 183 Apps Dive 577.171 NYS Tel 
[aff 228 N. Y. 596, 127 NE 911] (fur- 
nishing insurance); Dillon v. Ringle- 
man, 55 ORK) $3i; 7155. °° -663. .fauct 
Cyc]; -Seaton v. Mapp, 2 Coll. 556, 33 
EngCh 556, 63 Reprint 859; Hipwell 
v. Knight, 4 L. J. Exch. 52, 160 Re- 
print 163; Levy v. Lindo, 3 Meriv. 
81, 36 Reprint 32; Lloyd v. Ripping- 
dale, 1 Y. & C. Exch. 410, 160 Reprint 
aed Simson vy. Young, 56 Can. S. C. 

{c] Policy of rule was well de- 
fended by Walworth, C. J., in Wells 
¥. smith; -7\ Paige (N. ¥:.) 22, 24,531 
AmD 274: “Although in theory the 
interest is sSupposed.to be a fair 
equivalent for the non-payment of 
money at the time agreed upon, we 
all know that in point of fact, the 
person to whom it is due frequently 
sustains great losses in consequence 
of the disappointment, which the le- 
gal rate of interest cannot compen- 
sate. On the other hand, it frequent- 
ly happens that the perfecting of the 
title and the delivery of possession 
of the premises at the time contem- 
plated by the purchaser, is of essen- 
tial benefit, to him; which cannot be 
compensated by damages which are 
ascertainable by the ordinary rules 
of computing damages.” 


[ad] Agreement for assignment of 
patents.—Telephone Corp. vy. Canadi- 
an Tel. Co., 103 Me. 444, 69 A 767. 


{e] Exchange of property.—Skeen 
v. Patterson, 180 Ill. 289, 54 NE 196 
(vendor’s failure to pay back inter- 
est on an encumbrance, which it was 
his duty to pay, fatal); Douglas v. 
Sharpe, 9 Sask. L. 411. 


{f] Sale of stock.—Mosdell v. 
Jardine, (B. C.) [1929] 4 DomLR 617. 


As against the vendor, a provision that if title is 


[g] Delivery of possession of 
premises must be made to a vendee 
at the time stipulated in the contract 
where time is essential. Howe v. 
Conley, 16 Gray (Mass.) 552. 


Forfeiture of payments and im- 
provements see Equity § 78; Vendor 
and Purchaser [39 Cyc 1369]. 


Time of payment see infra § 376. 
Time of perfecting title see infra § 


60. See infra §§ 371-373. 

61. See infra §§ 365, 366. 

62. Grey v. Nickey Bros., 271 Fed. 
249; Stanley v. Gannon, 109 Misc. 611, 


180 NYS 602 [aff 182 NYS 952]; Hor- 
gan v. Russell, 24 N. D. 490, 140 NW 
99, 43 LRANS 1150; Foster v. Ander- 
son, 15 Ont. L. 362; 10 OntWR. 531, 
998) [aff 16 Ont. Lb. 565,,.117° Ontwk 
1037 ‘afi, 42, Can. S.3C.- 251) 2 


63. See infra § 359. 


64. Raymond vy. San Gabriel Val- 
ley Land, etc., Co., 53 Fed. 883, 4 CCA 
89; Hamra y. Mitchell, 133 Okl. 264, 
271 P 1042; Dillon v. Ringleman, 55 
ORI, Bolk, Hobs e563 | Lquot. Cyel. aisee 
also Vendor and Purchaser [39 Cyc 
1340 notes 71, 72]. 


65. Construction of contracts: 
Generally see Contracts §§ 481-592. 
Contracts for: 


Exchange of property see Exchange 
of Property § 31. 

Sale and purchase of land see Ven- 
teenie Purchaser [39 Cye 1295— 
12 ui 


66. See supra § 355. 


67. Ky.—Asher vy. Roberts, 206 Ky. 
186, 266 SW 1089 [cit Cyc]. 

Md.—Stern v. Shapiro, 138 Md. 615, 
114 A 587. 


Nebr.—Jewett vy. Black, 60 Nebr. 
173, 82 NW 375. 


N. J.—Merles v. G. & M. Corpora- 
tion, (Ch.) 143 A 139. 


N. D.—Fargusson y. Talcott, 7 N. 
DPU3. Te. Nia 20 


[a] Forms of stipulations making 
time essential stated. See Milnor v. 
Willard, 34 Ill. 38. 


68. See statutory provisions. 

69.) Miller: vy. “Cox, 196) (Cal, 339; 31 
Pwsie Bennett vy. “Hyde, 92 Cal, 134, 
28 P 104. 


70. U. S.—vVint v. King, 28 F. Cas. 
No. 16,950. 


Cal.—Bennett v. Hyde, 92 Cal. 131, 
28 P 104 (where, however, time was 
expressly essential in extension 
agreement); Martin v. Morgan, 87 
Cal. 208, 25 P 350, 22 AmSR 240. 


yll.—Kemp v. Humphreys, 13 
573. 
Minn.—Judd vy. Skidmore, 33 Minn. 


Ill. 
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not completed within a fixed time 


be released from his contract makes time of the 


essence.’ 
Presently. 


clearly and unmistakably shown.‘* 


make time essential cannot be inferred from the 
mere appointment of a day for the delivery of a 
deed or the payment of the price.‘° 
the vendor gives a bond to execute a deed upon 


payment of the price does not of 
essential.7® 


140, 22 NW 183. 


N. J.—Collins v. Delaney, 71 N. J. 
Eq. 320, 64 A 107 (also contains for- 
feiture clause). 


N. Y.—Wells v. Smith, 7 Paige 22, 
24, 31 AmD 274; Benedict v. Lynch, 
1 Johns. Ch. 370, 7 AmD 484. 


Oh.—Scott v. Field, 7 Oh. Pt. If 90: 


Pa.—Reed v. Breeden, 61 Pa. 460; 
Dauchy v. Pond, 9 Watts 49. 


Eng.—Barclay v. Messenger, 
J. Ch. 440. 


B. C.—Beaumont v. Harris, 28 B. 
Cz 144: 


But see Jones v. Robbins, 29 Me. 
351, 50 AmD 593 (where the condition 
that “in case the obligee shall neglect 
or refuse to pay the note according to 
its tenor, the bond shall be void’ did 
not make time essential). 


See also Vendor and Purchaser [39 
Cye 1369 note 48]. 


[a] Right of resale-—Time is 
made essential by a stipulation that 
on the vendee’s default the vendor 
shall have the right to sell the land 
at any time thereafter. Tomlinson vy. 
Smith, 2 Iowa 39. 


[b] Right to retake land.—A pro- 
vision that on the vendee’s default 
the vendor may take back the land 
by repaying the amount paid by the 
vendee made time essential. Grigg 
VW andiss 19 UN. 95.25q.) 350. [rev on: 
other grounds 21 N. J. Eq. 494] (time 
also essential by implication). 


[ce] Release of vendor from con- 
tract.—Time is essential under a stip- 
ulation that, if the vendee fails in 
performance, the vendor shall ve re- 
leased from performance. Brewer v. 
Connecticut, 9 Oh. 189. 


[d] Stipulation making contract 
void in case of default does not ap- 
ply against one who is not in default. 
Baldwin v. McGrath, 41 Misc. 39, 83 
NYS 582 [rev on other grounds 90 
AppoeDive Loon so. NYS: 735. 


43 L. 


71. Hipwell v. Knight, 4 L. J. 
Exeh. 52. 
72. Hawkins v. Studdard, 136 Ga. 


tat, TL SEY Tt, 


73. Intention as controlling see 
supra § 355. 


74. Miller v. Cox, 96 Cal:.339, 31 
Pe LOL oma aye) Profitt, sSaamvicrns oon 
849, 1 SE 67. 


[a] Payment of interest on defer- 
red payments.—A provision in the 
contract for a certain rate of inter- 
est upon deferred payments if made 
at maturity, and for a higher rate 
if made after maturity, and the ad- 


A contract which requires perform- 
ance “presently” means it must be performed at 
once and not within a reasonable time.7? 


[§ 358] bb. Language Insufficient. 
to make time of the essence of the contract must be 
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the vendee shall 


[§§ 357-359 


Promptly. A provision in a contract that the ven- 
dor shall execute a deed if the vendee complies 


promptly with his contract does not make time 


essential.*7 


The intent?? 


An intention to 


The facet that 


itself make time 


[§ 359] (b) Forfeiture of Payments and Improve- 
ments’*—aa. In General. 
ly contains a forfeiture provision to the effect that, 
on the vendee’s failure to perform any or all of the 
stipulations within the time lmited, the contract 
shall be void and the vendee shall forfeit the pay- 
ments and improvements made, it is indicative that 
the parties intended’® that the time of performance 
is essential, and it will be so regarded so as to bar 
a vendee of relief by specific performance,*® and, 


Where the contract mere- 


except where such provision is construed as a pen- 


the payments to remain unpaid after 
due, indicate that time was not essen- 
tial. Gumaer v. Draper, 33 Colo. 122, 
79) P0405 


75. U. S.—Brashier v. 
Wheat. 528, 5 L. ed. 322. 


*Colo.—Flora v. Glover, 69 Colo. 210, 


Gratz, 6 


£93. P6665 | kauoet Cyc: 
Me.—Jones v. Robbins, 29 Me. 351, 
50 AmD 593. ~ 


Mass.—Morgan v. Forbes, 236 Mass. 
480, 128 NE 792; King v. Connors, 222 


Mass. 261, 110 NE 289; Barnard v. 
Lee, 97 Mass. 92. 
Mich.—Waller v. Lieberman, 214 


Mich. 428, 1838 NW 235. 


Neb.—Langan vy. Thummel, 24 Nebr. 
265, 38 NW 782. 


N. J.—Dynan v. McCullock, 46 N. 
Ae AMC abil, sli ea 


N. Y.—Hun v. Bourdon, 
Div. vsoi5, 6S INYS, aall2: 


N. C.—White v. Butcher, 59 N. C. 
231; Taylor v. Kelly, 56 IN. ©? 240% 
Scarlett v. Hunter, 56 N. C. 84.: 


Okl.—Dillon vy. Ringleman, 55 Okl. 
331, 156 P 563 [quot Cyc]. ‘ 


Or.—Kaufman v. Hastings, 93 Or. 
623, L84 P2655 % 


57 App. 


Pa.—Shrut v. Huselton, 272 Pa. 118, 
ie A 43; Remington vy. Irwin, 14 Pa. 
Va.—Smith v. Profitt, 82 Va. 832, 


849, 1 SE 67. 


Wash.—Virtue v. Stanley, 87 Wash. 
V67, Wot 2270 Leit* Cyent 


W. Va.—Ballard v. Ballard, 25 W. 
Va. 470. 


Eng.—Roberts v. Berry, 3 De G. M. 
& G. 284, 52 EngCh 222, 43 Reprint 112 
[aff 16 Beav. 31, 51 Reprint 687]; 
Boehm v. Wood, 1 Jac. & W. 419, 37 
Reprint 435, 


But see Asher vy. Roberts, 206 Ky. 
186, 266 SW 1089 (payment within 
twelve months would indicate that 
time was essential although the de- 
cision seems to be based on the con- 
ou en of the agreement as an op- 
ion). 


_[a]  MTllustrations.—(1) A provi- 
sion that “this contract is to be con- 
strued strictly as to payments” does 
not make time essential. ‘It is usual,” 
said the court, “if not absolutely 
necessary, when parties desire that 
time should be ‘of the essence of a 
contract,’ to use those words, or their 
equivalent, in framing the contract.” 
Langan vy. Thummel, 24 Neb. 265, 271, 
38 NW 782. (2) A provision that 
all deeds and conveyances necessary 
to complete this transaction will be 


} ditional fact that the vendor allowed J executed and exchanged within fifteen 


days from date did not_ make time 
essential. Kaufman wv. Hastings, 93 
Or. 623, 184 P 265. 


{[b] Date of maturity of note given 
for a deferred payment of the pur- 
chase price does not make such time 
as essential to performance by the 
purchaser. Jaeger v. Shea, 130 Md. 
1, 99 A 954. 


Time of payment see infra §§ 375, 
6. 


76. Asia v. Hiser, 38 Fla. 71, 20 S 
796. 

77. Jones v. Loggins, 37 Miss. 546. 

78. “Forfeiture” defined see Fines, 
Forfeitures, and Penalties §§ 43-45. 

Relief against forfeitures see 
Equity §§ 76-81; Vendor and Pur- 


chaser [389 Cye 1367-1370]. 


79. Intention as controlling see 
Supra § 355. 


80. Ala.—Haggerty v. Elyton Land 
Co., 89 Ala: 428, 7 S 651. 


Cal.—Bennett v. Hyde, 92 Cal. 131, 
28 P 104 (where, however, time was 
expressly essential in extension 
agreement); Woodruff v. Semi Tropic 
hand etes:(©o., Sh Calw2io, 25s eo4s 
Cleary v. Folger, 84 Cal. 316, 24 P 280, 
18 AmSR 187 (time also expressly es- 
sential); Grey v. Tubbs, 43 Cal. 359. 


Ida.—Machold v. Farnan, 14 Idaho 
258, 94 P 170 (time also expressly es- 
sential). 


Iil.—Phelps v. Illinois Cent. R. Co., 
63 Ill. 468; Stow v. Russell, 36 Ill. 18 
(one half of price paid); Steele v. 
cae 22 Ill. 643 (one half of price 
paid). 


Ind.—Ewing v. Crouse, 6 Ind. 312. 


lowa.—Carter v. Walters, 91 Iowa 
727, 59 NW 201. 


Md.—Stern y. Shapiro, 138 Md. 615, 
ike A 587 (‘sale to be concluded with- 
in thirty days of deposit, otherwise 
the deposit to be forfeited’). 


Mass.—Garcin v. Pennsylvania Fur- 
nace Co., 186 Mass. 405, 71 NE 7938. 


Mich.—Tattan v. Bryant, 198 Mich. 
515, 165 NW 778. But see Morris v. 
Hoyt, 11 Mich. 9 (where time was not 
essential ipso facto without a declara- 
tion so far as forfeiture was con- 
cerned under a contract providing 
that on the vendee’s default his right 
and interest should cease and im- 
provements and payment should be 
retained as liquidated damages). 


Neb.—Jewett v. Black, 60 Nebr. 173; 
82 NW 3:75; Canfield v. Tillotson, 25 
Neb. 857, 41 NW 812. 


N. J.—Collins v. Delaney, 71 N. J. 
Eq. 320, 64 A 107 (contract also null 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 359-361] 


alty instead of a forfeiture,®* and except in so far 
as the question is affected by a waiver of the time 
mit,** a forfeiture of the amounts paid or improve- 
ments made may be allowed.*? But in a suit by the 
vendor such a clause, as well as an express stipu- 
lation that “time is of the essence,”’+ is held to be 
for his benefit which he may waive and compel per- 
formance by the vendee.*® 


[§ 360] bb. Election To Forfeit.86 Time will not 
be regarded as essential’’ so as to bar relief by 
specific performance where the contract contains 
language to the effect that in case of default it shall 
be lawful for the vendor, if he so elects, to treat 
the contract as void and retain the money paid 
as liquidated damages,** and in order for the ven- 
dor to declare a forfeiture, a proper*® and prompt 
declaration must be made or the right will be deemed 
to be waived.?° However, it must be noted that 
time ordinarily is material,®! so that payment must 
be made within a reasonable time.®? Although the 
contract makes time as of the essence in so many 
words,®*® it has been held that the effect of such 
express stipulation is qualified by a clause -giving 
the vendor the option to declare the contract void 
and forfeit the payments,®* although there is au- 


and void). 


N. Y.—Baumann v. 14 made). 


Pinkney, 


Daly 241,.8 NYSt 370 [rev on other 89. 
grounds 118 N. Y. 604, 23 NE 916]. Cyc 1388, 1384]. 
90. 


Oh.—Scott v. Fields, 7 Oh. Pt. II 


90 (Ove aleseily alsy7ale 


Or.—Snider v. Lehnherr, 5 Or. 385. 
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formal declaration of forfeiture was 
See Vendor and Purchaser [39 
See Vendor and Purchaser [39 


Waiver in respect of time of per- 
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thority to the contrary.5 


[§ 361] cc. Forfeiture Construed as Penalty.°¢ 
In accordance with the inclination of equity to dis- 
favor forfeitures,®? in some jurisdictions the provi- 
sion for a forfeiture of payments or improvements 
on the default of the purchaser is construed merély 
to impose a penalty to secure prompt performance 
and not to make time essential, and when such ap- 
pears to have been the intention of the parties, if 
the party in default afterward tenders a perform- 
ance promptly and with reasonable diligence, eq- 
uity will not enforce the forfeiture,®’ but, in ac- 
cordance with rules herein considered,®® will decree 
specific performance, notwithstanding the default, 
on making payment with interest. 


Time expressly essential. Although specific per- 
formance ordinarily is denied a.vendee where he 
fails to perform at a time expressly made essential 
by the terms of the contract,” some of the decisions 
construe the forfeiture provision as a penalty, and 
by way of relieving against a forfeiture disregard 
the effect of such express stipulation and allow the 
vendee specific performance on payment of the 
balance due.* 


feited and treated as liquidated dam- 
ages in case of the failure on the part 
One Fe Sylvester to make settle- 
ment as aforesaid” did not make time 
essential. Sylvester v. Barn, 132 Pa. 
467, 19 A 337. 


2. See supra §§ 355, 356. 


/ 


an fty 9 3. Richmond v. Robinson, 12 Mich. 
Eee onnaryeerhomad e160 tPaess\ oe tee ie aes HED 193; Orchard Lands v. Kilmer, [1913] 
28 A 443; Note v. Patten, 20 Pa. Dist. 91. See supra § 353. A. C. 319; Snell v. Brickles, 49 Can. 
LOS? 92. See infra § 375. S. C. 360 [rev 28 Ont. L. 358, 4 OntWN 
S. D.—Chambers v. Roseland, 21 S.| 93: See supra § 356. Ea hes ODEN, 20 DOEk ct 
D. 298, 112 NW 148. ? - L. 119, tw 4 ee In 
4 , 94. Coles v. Shepard, 30 Minn. 446,| re Dagenham Dock Co., L. R. 8 Ch. 
Can.—March v. Banton, 45 Can. S.| 16 NW_153. 1022 (where it appears that specific 
C. 338. 95. Missouri River, etc., R. Co. v.| Performance was decreed as well as 
See also Vendor and Purchaser [39] Brickley, 21 Kan. 275. See Fargusson esl pea forfeiture). See also 
Cyc 1343, 1344]. Veahaleotty i eNae Dee TS3hei3) IN We «2107 3 
z : M (where it was said that a provision {a] Discussion of rule.—(1) 
81. See infra § 361. making the vendee liable in damages | “Time can not be made essential in a 
S27 See imetra isn lo. di not qualify eed ahs A aid stipulation | contract, merely by so declaring, if it 
83. See Equity § 78; Vendor ana | ™@*!n8 time essential). would be unconscionable to allow it. 
Purchaser [39 Cyc 1369). 96. “Forfeiture, fine, or penalty” | Parties may stipulate to make it so, 


84. See supra § 356. 


So Dana Valet. aml Inv. Co. 42 
Minn. 194, 44 NW 55. See also Ven- 
dor and Purchaser [39 Cyc 1340, 1369]. 


86. Procedure in declaration of 
forfeiture see Vendor and Purchaser 
[39 Cye 1383-1388]. 


87. Intention as controlling see 
supra § 355. 


gs. Armstrong v. Pierson, 5 Iowa 
317 (vendor was at liberty to consid- 


.er the contract forfeited); Young v. 
Daniels, 2 Iowa 126, 68 AmD 477 
(vendor may elect to consider the 


contract at an end); Coles v. Shepard, 
30 Minn. 446, 16 NW 153 (option of 
vendor); Curtis v. Factory Site Co., 
Sie On 'C.7AS 65° Pier v. ee, 14 S. D: 
600, 86 NW 642 (right to declare con- 
tract void); Hall v. Delaplaine, 5 Wis. 
206, 68 AmD 57. See Morris v. Hoyt, 
11 Mich. 9 (where a contract de- 
elaring a forfeiture on the vendee’s 
default was treated as an election to 
forfeit necessitating a declaration of 
forfeiture by the vendor). See also 
Vendor and Purchaser [39 Cyc 1344 
note 10J. But see Kimball v. Tooke, 
70 Ill. 553; Prince v. Griffin, 27 Iowa 
514 (where the vendor’s option to de- 
clare a forfeiture was said to make 
time essential, although it appears a 


see Fines, Forfeitures, and Penalties 
§§ 43-45. 

Penalty or liquidated damages see 
Damages §§ 232, 235. 


97. See Equity § 76; Contracts § 
52s 
98. See Equity § 78; Vendor and 


Purchaser [39 Cyc 1368]. 


99. Time as material see supra § 
Ser 


Time of payment see infra § 375. 


1. Cal.—Steele v. Branch, 40 Cal. 
3 (provision for forfeiture of improve- 
ments intended as penalty merely). 


Mich.=-—Curry. Vv. "Curry, (213 Mich, 


309, 182 NW 98. 


Miss.—Burrough v. Jones, 79 Miss. 
214, 30 S 605. 


Pa.—Sylvester v. Born, 132 Pa. 467, 
19 A 337; Decamp v. Feay, 5 Serg. & 
R. 323, 9 AmD 372. 


Eng.—Cornwall v. Henson, [1900] 
2 Ch. 298; Vernon v. Stephens, 2 P. 
Wms. 66, 24 Reprint 642. 


Sask.—Drinkle v. Steedman, 7 Sask. 
L. 20. 
fa] [ 
present deposit .. . 


Thus an agreement that “this 
to be for- 


where the stipulation is reasonable; 
but as in stipulated damages, if the 
stipulation is not reasonable, court 
will not regard it.”” Richmond v. Rob- 
inson,y 12 YMichs 9de e201 (2) seis: 
conclusion then was that an express 
stipulation making time of the es- 
sence of a contract for the sale and 
purchase of land is efficacious in 
equity aS well as at law and that, 
where clearly established and there 
is no ground for suggesting fraud, 
surprise, accident or mistake, it will 
be enforced unless there has been 
waiver by the party claiming the 
benefit of it. I have had no reason to 
change my opinion. There are cer- 
tainly no circumstances from which 
waiver can be inferred in» this case 
and, unless we are to hold that such 
a stipulation should be disregarded, 
however clear and explicit, I am un- 
able to see how. the purchaser can ob- 
tain specific performance.” Snell v. 
Brickles, 49:Can. S. C. 360, 381 [rev 
28 Ont. L. 358, 4 OntWN 707, 24 Ont 
WR 28). 


[b] Plaintiff’s inequitable conduct 
may bar him of relief from forfeiture 
and by specific performance. Gram 
v. Wasey, 45 Mich. 223, 7 NW 84, 
762. 


Liquidated damages construed as 
penalty see Damages § 235. 
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[§ 362] c. Time Essential by Implication—(1) In 
Although time is not made essential by 
express stipulation, the intention of the parties?® 
to the contract to make time as of the essence may 
be implied from the nature of the contract itself, 
or of the subject matter, or of the circumstances 


General. 


under which the contract is made.® 


be implied as essential by statements of the ven- 
dor that the vendee must be ready on the date fixed,’ 
or by the hesitancy of a party when granting ex- 
Where a vendee 
is already in possession of land as a lessee, the time 
of performance by the vendor is not to be regarded 


tensions of time for performance.* 


as essential.® 


[§ 363] (2) Nature of Property or Consideration. 


4 See supra §§ 356-361. 


5. Intention as controlling 
Supra § 355. 


6. See cases infra this note. 


[a] Purchaser plaintiff.—Ken- 
tucky Distilleries, etce., Co. v. War- 
wick Co., 109 Fed. 280, 48 CCA 363; 
Brown v. Covillaud, 6 Cal. 566 (very 
low rate of interest on deferred pay- 
ment shows that time of payment was 
essential); Coyle v. Kierski, 10 Del. 
Ch. 229, 89 A 598; Durant v. Comegys, 
3 Idaho 204, 28 BP 425: ‘Shortall v. 
Mitchell, 57 Ill. 161; Longworth v. 
Conwell, 2 Blackf. (Ind.) 469; Garret- 
son v. Vanloon, 3 Greene (Iowa) 128, 
54 AmD 492; Hawley v. Jelly, 25 


see 


Mich. 94; Wimer v. Wagner, 323 Mo. 
1156, 20 SW (2d) 650; Pickering v. 
Pickering, 38 N. H. 400; Nageli v. 


Lenimer, (N. J. Ch.) 16 A 205; Muller 
v. Brautigam, 84 N. J. Eq. 574, 94 A 
§84:) Grige v.y Landis,) 19" N. oJ: + Ba: 
350 [rev on other grounds 21 N. J. Eq. 
494]; Charlton v. Sheil, 95 Misc. 
321, 158 NYS 944; Abernathy v. 
Florence, 51 Tex. Civ. App. 573, 113 
SW 161; Booten v. Scheffer, 21 Gratt. 
(62 Va.) 474; Henry v. Dudley, 91 W. 
Va. 696, 114 SE 286; Payne v. Banner, 
7 Jur. 1051; Newman v. Rogers, 4 Bro. 


Ch. 391, 29 Reprint. 950;. Doloret’ v: 
Rothschild.) Ly JeuCh-- OSes 
EngCh 590, 57 Reprint 233; Coslake 


Ve Pile Lt Russ: 376,°46 BneCh 335" 38 
Reprint 146; Crossfield v. Gould, 9 
Ont. App. 218. 


[b] Vendor plaintiff.—Waterman 
v. Banks, 144 U. S. 394, 12 SCt 646, 36 
L. ed. 479; Myers v. League, 62 Fed. 
654, 10 CCA 571 [cert den 159 U. S. 
260, 15 SCt 1041, 40 L. ed. 146]; Kit- 
tinger v. Rossman, 12 Del. Ch. 276, 112 
AT sss 5 Ursuline Community v. 
Huneke, 11 Oh. Dec. (Reprint) 30, 24 
CincLBul 153; Cowles v. Gale, L. R. 


WCh. 123 oTilley,. vs. Thomas; Ec tn3 
Ch. 61; Day v. Luhke, L. R. 5 Eq. 336; 
Patrick vi Milner, 2. °C IDES Bx 


Seaton v. Mapp, 2 Coll. 556, 33 EngCh 
556, 68 Reprint 859; Arkwright v. 
Stoveld, 3 L. J. Ch. O. S. 49; Withey 
Ve Cottle, ihe I, ChsOo is. PLM hnseh 
174, 57 Reprint 70, Turn. & R. 78, 12 
EngCh 78, 37 Reprint 1024; Lewis 
Syetswup gies 10 Mod. 5038, 88 Reprint 


[ec] Isease from ecclesiastical cor- 
poration.—Carter v. Ely, 4 L. J. Ch. 
241, 8 EngCh 211, 58 Reprint 817. 


[d] Payment of expenses of litiga- 
tion.— The time of payment was es- 
sential by implication under a con- 
tract whereby, in consideration of @ 
conveyance of certain land, the vendee 
agreed to hire counsel and pay the 
expenses of litigation, where it ap- 
peared that the vendor was without 
other means to defray such expenses. 


- 
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Thus time may 


Abernathy v. Florence, 51 Tex. Civ. 
App. 573, 113 SW 161. 


{e] Contract unreasonable.—That 
an unreasonable contract must be per- 
formed according to its letter or 
equity will not interfere. Garnett v. 
Macon, 10 F. Cas. No. 5,245, 2 Brock. 
185, 6 Call. (10 Va,) 308. 


Time of payment see infra § 376. 
Time of perfecting title see infra § 
80. 


9 
vo 

7. Coyle v. Kierski, 10 Del. Ch. 229, 
89 A 598; Stern v. Shapiro, 138 Md. 
615, 114 A 587 (forfeiture clause also 
in contract). 


[a] Thus, where the vendee was 
told that “this is to be settled in 
thirty days and if it isn’t settled in 
thirty days you do not get the house,” 
time was of the essence of the con- 
tract. Stern v. Shapiro, 138 Md. 615, 
114 A 587. 


8. Kittinger v. Rossman, 12 Del. 
Ch. 276; 112 A-3883 Hart iv.. TuPrer,; 
389 Idaho 50, 226 P 282; Wimer v. 
Wagner, 323 Mo. 1156, 20 SW (2d) 
650. But see Mahaffey v. Sarshik, 101 
N. J. Eq. 297, 137 A 887 (where the 
extension of time by a vendor at the 
vendee’s request was not considered 
as making time as of the essence). 


9. Doherty v. Egan Waste Co., 91 
N. J. Eq. 400, 111 A 499; Gerba v. 
Co 84 N. J. Eq. 79, 141, 94 A 
4. 


10. Intention as controlling see su- 
pra’ § 355: 


11. Pickering v. Pickering, 38 N. 
H. 400; Patrick v. Milner, 2 C. P. D. 
342; Newman v. Rogers, 4 Bro. Ch. 
391, 29 Reprint 950. 


[a] Lease dependent on lives.— 
Time of essence. Ormond y. Ander- 
son, 2 Ball & B. 370, 12 Rev. Rep. 103. 


12. Withey v. Cottle, 1 Sim. & St. 
174, 1 EngCh 174, 57 Reprint 70, 
Turn. & R. 78, 12. HngCh 78, 37 Re- 
print 1024. 


13. Goldsmith v. Guild, 10 Allen 
(Mass.) 239. See also Contracts § 
783. And see cases infra this note. 


[a] Oil lands.—Parker y. Ryan, 
143 Okl. 187, 287 P 1006. 


{b] Mining property.—Waterman 
v. Banks, 144 U.S. 394, 12 SCt 646, 36 
L. ed. 479; Grotefend v. May, 33 Cal, 
A. 321, 165 P 27; Durant v. Comegys, 
3 Idaho 204, 28 P 425; Macbryde v. 
Weekes, 22 Beav. 583, 52 Reprint 1214 
(lease of mines); Cronholm y. Cole, 
(B. C.)- [1928] 2 DomLR 65. See also 
Mines and Minerals § 533. 


[c] Timber lands.—Rogers Vv. 
Saunders, 16 Me. 92, 33 AmD 635; Har- 
dy v. Ward, 150 N. C. 385, 64 SE 171: 
Arkwright v. Stoveld, 3 L. J. Ch. O. 


[$$ 362-365 


The intent?® of the parties to make time essential 
may be implied where the nature of the estate sold 
is such that its value necessarily inereases or dimin- 
ishes with the lapse of time, as in the case of a re- 
version,! or’a life annuity,’? or where the value of 
the property® or of the consideration" is necessarily 
uneertoin and fluetuating. 

[§ 364] (3) Purpose of Transaction. ; 
tent!® of the parties to the contract to make time 
essential may be implied from the avowed objects 
of the sellers, purchasers, or lessees, as where it is 
important for the success of defendant’s business 
undertakings that plaintiff comply with his contract 
promptly, and this was understood by the parties.*® 


[§ 365] (4) Unilateral Agreements—(a) In Gen- 


The in- 


S. 49. 


[d] Lands rapidly rising in value 
and dealt with as speculation.—Myers 
v. League, 62 Fed. 654, 10 CCA 571 
feert den 159°U: S. 260, 15 SCt: 1041, 
40 L. ed. 146]; Robinson v. Harris, 
21 Can. S. C. 390 [rev 19 Ont, A. 134 
(aff 21 Ont. 43)]. 


[e] Government stock.—Doloret v. 
Rothschild, 1 Sim. & St. 590, 24 Rev. 


Bie 243, 1 EngCh 590, 57 Reprint 
33. 
[f] Stock of whisky.—Kentucky 


Distilleries, etc., Co. v. Warwick Co., 
109 Fed. 280, 48 CCA 363. 


[g] Property likely to increase 
greatly in value because of an ex- 
pected public improvement.—Hawley 
v. Jelly, 25 Mich. 94. 


[h] In this country time is more 
important than in England, since the 
value of land is more fluctuating here 
than there. Barnard v. Lee, 97 Mass. 
92; Goldsmith v. Guild, 10 Allen 
(Mass.) 239. 


Effect of delay where property finc- 
tuates in value see infra §§ 396-399. 


14. Goldsmith v. Guild, 10 Allen 
(Mass.) 239 (contract made in war 
time, when the price of gold was sub- 
ject to great fluctuation); Booten vy. 
Scheffer, 21 Gratt. (62 Va.) 474 (pay- 
ment to be in confederate currency, 
which was steadily depreciating); 
Lewis v. Lechmere, 10 Mod. 508, 88 
Reprint 828 (consideration to be 
raised by sale of south sea stock, 
which greatly fluctuated in value). 
See also Vendor and Purchaser [39 
Gye 1342) 137 Ole 


15. Intention as controlling see su- 
pra § 355. 


16. Ala.—Hagegerty v. Elyton Land 
Co., 89 Ala. 428, 7 S 651, 2 7 


Del.—Kittinger v. Rossman, 12 Del. 
Ch. 276, 112 A 388. 


I11.—Shortall v. Mitchell, 57 Ill. 161. 


Ind.—Longworth v. Conwell, 2 
Blackf. 469. 3 
Iowa.—Young v. Daniels, 2 Iowa 


126, 63 AmD 477. 
Kan.—Kinsley Milling 
Wait, 112 Kan. 809, 213 P 160. 


Ky.—Browning v. Huff, 204 Ky. iss, 
263 SW 661. 


Md.—North Ave. Land Co. y. Bal- 
timore, 102 Md. 475, 63 A 115. 


Co. Wa 


N. J.—Kobrin v. Drazin, 97 N. J. 
Eq. 400, 128 A 796; Agens v. Koch, 
74 N. J. Eq. 528, 70 A 348; Grigg v. 
Landis, 19 N. J. Eq. 350 [rev on other 
grounds 21 N. J. Eq. 494]. 


ayn Y.—Smith v. Browning, 157 NYS 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§§ 365-366] 


eral. Where the agreement is unilateral,’ or there 
are not mutual remedies, the time of performance 
of the conditions as\ stipulated in the contract is 


usually regarded as essential.1§ 


[§ 366] (b) Options.!® 


Oh.—Ursuline Community v. Hun- 
eki, 11 Oh. Dec. (Reprint) 30, 24 Cine 
LBul 153. 


Eng.—Tilley v. Thomas, L. R. 3 Ch. 
61; Payne v. Banner, 7 Jur. 105. 


See also Vendor and Purchaser [39 
Cye 1342]. 


fa] Thus a contract dated Sep- 
tember 22 provided for a conveyance 
of vacant land on or before October 
15, and that on the passing of title 
the purchaser might take possession. 
The purchaser intended to build and 
early possession was important, if not 
necessary, to effect the object of the 
purchase. Vendors knew that the 
purchaser intended to build, and that 
he desired immediate unclouded pos- 
session. It was held that while the 
contract itself did not make it so, con- 
sidering its terms with the other facts 
stated, time of passing title was of 
the essence of the contract. Agens 
v. Koch, 74 N. J. Eq. 528, 70 A 348. 


{[b] Proposed use of property.— 
“The purposes for which the property 
is to be used by the purchaser and 
the disclosure thereof of the seller is 
also an element considered in aScer- 
taining the intention and understand- 
ing of the parties.” Kittinger v. 
Rossman, 12 Del. Ch. 276, 112 A 388, 
390. 


{c] Contract to take lease for pur- 
pose of trade.—Specific performance 
was refused because the lessor had 
long delayed to make title and give 
possession. Parker v. Frith, 1 Sim. 
& St. 200, 1 EngCh 199, 57 Reprint 
80. 

[dad] Sale of public house.—(1) It 
has been held that on’sale of a pub- 
lic house as a going concern, time is 
essential to the vendee (Cowles v. 
Gale pie hent ch. ba [vender Of sli- 
cense]; Seaton v. Mapp, 2 Coll. 556, 
33 EngCh 556, 63 Reprint 859 [lease- 
hold; time also expressly essential]), 
(2) and may be to the vendor (Day v. 
Luhke, L. R. 5 Eq. 336; Coslake v. 
Till, 1 Russ. 376, 46 EngCh 335, 38 
Reprint 146 [vendor tenant at will]). 


[e] Rule applied.—(1) Where ven- 
dor’s object was to secure improve- 
ment of building lots. Grigg v. Lan- 
dis, 19 N. J. Eq. 350 [rev on _ other 
grounds 21 N. J. Hq. 494]. (2) Where 
vendor’s object was to raise a large 
sum of money immediately. Shortall 
v. Mitchell, 57 Ill. 161. (3) Where im- 
provements agreed to be made must 
be made promptly, to induce others to 
purchase from defendant land com- 
pany. Haggerty _v. Elyton Land Co., 
g9Ada. 428; 7 So. 651.\) (4) Where 
vendee defendant needed land for im- 
mediate use for waterworks. North 
Ave. Land Co. v. Baltimore, 102 Md. 
475, 63 A 115. (5) Where defendant 
vendee’s lease was about to expire. 
Ursuline Community v. Huneke, 11 
Oh. Dec. (Reprint) 30, 24 CjnecLBul 
153. (6) Where a residence was sold 
for immediate occupation. Tilley v. 
Thomas, L. R. 3 Ch. 61. (7) Where 
prompt payment for patent sold was 
necessary to obtain foreign patents. 
Payne v. Banner, 7 Jur. 1051. 


17. See Contracts § 17; Vendor and 
Purchaser [39 Cye 1343]. 


18. U.S.—Prentice v. Betteley, 19 
F. Cas. No. 11,381, 2 Lowell 289. 


Ill. Lowery v. Niccolls, 11 Ill. A. 
450. 


. 


While an option agree- 
ment may make time expressly essential, even in 
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the absence of such express stipulation, if the agree- 
ment 1s an option, the time of performance in the 
manner prescribed in the agreement ordinarily is 


regarded as essential,?° and performance, unless ex- 


_Ky.—Stembridge v. Stembridge, 87 
Ky. 91, 7 SW 611, 9 Kyl 948: Jones 
v. Noble, 3 Bush 694; Page v. Hughes, 
2 B. Mon. 439. 


Mass.—Smith, ete., Co. v. Canady, 
213 Mass. 122, 99 NE 968. 


Mo.—Hollman y. Conlon, 
369, 45 SW 275. 


Or.—Clarno v. Grayson, 30 Or. 111, 
124, 46 P 426 (where, however, time 
was expressly essential and _  per- 
formance timely). 


tke die eee v. Means, 12 Pa. 


ae C.—Doar v. Gibbes, 8 S. C. Eq. 
reales 

Va.—Keffer v. Grayson, 76 Va. 517, 
44 AmR 171. 


See Coyle v. Kierski, 10 Del. Ch. 
229, 89 A 598 (party not bound, at 
least held to extreme diligence in 
performance). 


Termination of offer 
time see Contracts § 111. 


19. Cross references: 
Options: 
Generally see Contracts § 104. 


Defined see Option 46 C. J. p 1122 
and cross references there listed. 


To purchase: 


pret Sete property see Sales §§ 
68-72. 

Real estate see Landlord and Ten- 
ant §§ 181-197; Vendor and 
Purchaser [89 Cyc 1179, 1232- 
1247]. 

To renew lease see Landlord and 

Tenant §§ 121-157. 


Time of payment under option see in- 
fra. 5 3i0r 


20. U. S.—Kelsey v. Crowther, 162 
U. S. 404, 16 SCt 808, 40 L. ed. 1017; 
Waterman v. Banks, 144 'U. S. 394, 12 
SCt 646, 36 L. ed. 479; Standiford v. 
Thompson, 135 Fed. 991, 68 CCA 425; 
Woods v. McGraw, 127 Fed. 914, 63 
COAT >oulcere- den ot Us S-6cks. 20 
SCE 198 49 Liv edn 90s) Popes v. 
Hoopes, 84 Fed. 927 [aff 90 Fed. 451, 
33 CCA 595 (cert‘den 175 U.S. 728, 
90 SCtU%1023, 44 Li. ed. (339) 1 Dutt 
vy. Hopkins, 33 Fed. 599 [éxpl Blanton 
v. Kentucky Distilleries, etc., Co., 120 
Fed. 318, 353 (aff 149 Fed. 31, 80 CCA 
343, “cert den 205 U. S. 543, 27 SCt 
790, 51 L. ed. 922)]. 


Ala.—Christian, etce., 
v. Bienville Water Supply Co., 
Ala, 124, 17 S53 352. 


Ariz.—Monihon v. Wakelin, 6 Ariz. 
Zp, EY IE ey 


Conn.—Roberts v. Norton, 66 Conn. 
1, 38 A 582; Phipps v. Munson, 50 
Conn, 267. 


Ill.— Bennett v. Giles, 220 Ill. 393, 
77 NE 214; Dikeman v. Sunday Creek 
Coal Co., 184 Ill. 546, 56 NE 864; 
Harding v. Gibbs, 125 Ill. 85, 17 NE 
60, 8 AmSR 345; Longfellow v. Moore, 
102 Ill, 289. 


lowa.—Frey v. Camp, 131 Iowa 109, 
107 NW 1106. 


Ky.—Asher vy. Roberts, 206 Ky. 186, 
266 SW 1089 [cit Cyc]; Heydrick v. 
Dickey, 154 Ky. 475, 157 SW 915 [reh 
den 159 SW 666, 155 Ky. 222]; Magof- 
fin v. Holt, 1 Duv. 95; Brock v. Ten- 
nis Coal Co., 29 KyL 1283, 97 SW 46, 


143 Mo. 


by lapse of 


Grocery Co. 
106 


cused or waived,?! must be made within the time 
stipulated, or within valid extensions thereof.?2 


If, 


30 KyL 1370, 101 SW 200. 


Md.—Coleman v. Applegarth, 68 Md. 
21, 11 A 284, 6 AmSR 417; Maugh- 
lin v. Perry, 35 Md. 352. 


Mass.—Hunt v. Bassett, 168 NE 
783; Cobb v. New Jersey Library Bu- 
reau, 264 Mass. 431, 162 NE 902; Mor- 
ep ge Forbes, 236 Mass. 480, 128 NE 


Mo.—Glass_v. Rowe, 103 Mo. 513, 
15 SW _ 384; Mason v. Payne, 47 Mo. 
517; .-Curtis v. Sexton, 142 |Mo.’ A: 


179, 125 SW 806. 


N. J.—Potts v. Whitehead, 20 N. J. 
Eq. 55 [aff 23 N. J. Eq. 512). 


N.Y Kerry. Purdy,.61. Nuvi 6297 
Codding v. Wamsley, 1 Hun 585, 4 
Thomps. & C. 49 [aff 60 N. Y. 644]. 


PONE °C.—Willis v. Forney, 45 N. C. 


Oh.—Longworth v. Mitchell, 26 Oh. ' 
St.0s34: 


Pa.—Patchin v. Lamborn, 31 Pa. 
314. But see Sylvester vy. Born, 132 
Pa. 467, 19 A 337 (dicta to the con- 
trary). 


S. D.—Chambers v. Roseland, 21 
S. D. 298, 112 NW 148; Herman vy. 
Winter, 20 S. D. 196, 105 NW 457. 


Vt.—Sowles v. Hall, 62 Vt. 247, 20 
A 810, 22 AmSR 101. 


B._C.—Cronholm v. Cole, [1928] 2 
DomLR 65 (value of property also 
fluctuating). 


Man.—Freehold Inv. Co. v. West- 
land, 29 Man. 412. 


See also Contracts §§ 111, 783; 
Sales § 72; Vendor and Purchaser [39 
Cye 1343]. 


[a] Stock ‘subscriptions.—Cobb v. 
New Jersey Library Bureau, 264 
Mass. 431, 162 NE 902. 


[b] Option in lease to purchase.— 
Harding v. Gibbs, 125 Ill. 85, 17 NE 
60, 8 AmSR 345; Frey v. Camp, 131 
Iowa 109, 107 NW 1106; Hunt v. Bas- 
sett, (Mass.) 168 NE 783; Codding v. 
Wamsley, 1 Hun 585, 4 Thomps. & C. 
49 [aff 60 N. Y. 644]. 


[ec] Option to renew or extend 
lease.—Monihon v. Wakelin, 6 Ariz. 


225, 56 P_735; Dikeman v. Sunday 
Creek Coal Co., 184 Ill. 546, 56 NE 
864. 

{d] Option to repurchase.—Ben- 


nett v. Giles, 220 Ill. 393, 77 NE 214. 


[e] Option to sell—Magoffin vy. 
Holt( it: Duv “ky, 195° Curtis iv sSex 
ton, 142 Mo. A. 179, 125 SW 806. 


[f{] Acceptance and exercise of 
option mean the same thing. Law- 
rence v. Pringle, 17 B. C. 250. 


21. See infra §§ 371-373. 


22. Ark.—Zearing v. Crawford, 
ete., Co., 102 Ark. 573, 145 SW 226. 


Cal.—Mott v. Cline, 200 Cal. 434, 
POse ABd ef (altos a <6 


Del.—Jones v. Carpenter, 12 Del. 
Ch. 272,112 A 374. 
Fla.—Orlando Realty Bd. Bldg. 


Corp. va, dlilpert; 93 Blario 54s isees 
100. 


Mass.—Cobb v. New Jersey Library 
Bureau, 264 Mass. 431, 162 NE 902. 


Pa.—Rhodes v. Good, 271 Pa. 117, 
114 A 494. 
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however, performance is made within the life of the 
option this is sufficient performance by plaintiff to 


entitle him to relief.? 


[§ 367] d. Time Made Essential by Notice24—(1) 
Although time was not originally an 
essential part of the contract,?° still a party may, 
by a proper notice, bind the other party, who 1s in 
default, to perform his part of the contract within 
a reasonable time to be specified in such notice; and 
if the party receiving such notice does not perform 
within the time so specified, his right to specific 
performance is lost,2° unless the time made essential 
by notice is waived or excused;?? but if time was 
not originally essential, or if originally of the es- 
sence, has been waived,** it does not become essen- 
tial unless notice insisting upon compliance within 
a reasonable time be given the defaulting party.”® 


In General. 


Sufficiency of notice. 


23. Macy v. Brown, 326 Ill. 556, 
158 NE 216; Clarno v. Grayson, 30 
Or. 111, 46 P 426; Lockwood v. Frost, 
(Tex. Civ. A.) 285 SW 874; Mueller 
vy. Nortmann, 116 Wis. 468, 98 NW 
538, 96 AmSR 997. 


24. Notice as prerequisite to res- 
cission or forfeiture by vendor see 
Vendor and Purchaser [39 Cye 1383]. 


25. See supra §§ 352. 
26. See cases infra this note. 
[a] Notice given vendee plaintiff. 


—Jones v. Carpenter, 13 Del. Ch. 172, 
117 A 559; Coyle v. Kierski, 10 Del. 
Ch. 229, 89 A 598 [cit Cye];, Asia v. 
Hiser, 38 Fla. 71, 20 S 796; Chabot v. 
Winter Park Co., 34 Fla. 258, 15 S 
756, 43 AmSR 192; Ditto v. Harding, 
Tells Wii Boldt va Marlyenceo eondaAe 
434, 70 NE 271, 104 AmSR 255; Foster 
v. Ley, 32 Neb. 404, 49 NW 450, 15 
LRA 737; Wyatt v. Bergen, 2 N. J. 
Mise, 1169) 130 Al 595" [atk 991 Ned. le 
738, 130 A 597]; Myers v. De Mier, 52 
Ncev. G47 Latt 4 Daly 1343. )eyPrath ove 
Clark, 118 App. Div. 633, 103 NYS 612 
[aff 49 Misc. 146, 98 NYS 700, and ap- 
peal dism 196 N. Y. 502, 89 NE 1110]; 
Tibbs v. Morris, 44 Barb. 138; John 
Farina, Ine., v. Rigas, 136 Misc. 384, 
240 NYS 76; Klingenstein v. Alexan- 
der, 57 Misc. 236, 109 NYS 143; Hatch 
Wa (Coppa 4 ewoOhnes (Chu GNo ay muooioe 
Campbell*® vy. Hicks? 19 ,Oh. Sts 74335 
Roberts v. Braffett, 33 Utah 51, 92 P 
789; O’Keefe v. Taylor, 2 Grant» Ch. 
(Ont.) 95. 


[b] Notice given vendor plaintiff. 
—Tarses v. Miller Fruit, etc., Co., 155 
Md. 448, 142 A 522; Mecray v. Gold- 
man, 102 N. J. Eq. 559, 142 A 9; Ma- 
haffey v. Sarskik, 101 N. J. Eq. 297, 
137 A 887; Schmidt v. Reed, 1382 N. Y. 
108, 30 NE 873; Dominick v. Michael, 
6 N. Y. Super. 374; Leinhardt v. Solo- 
mon, 57 Mise. 238, 109 NYS 144; Her- 
manson y. Slatter, 176 Wis. 426, 187 
NW 177; Macbryde v. Weekes, 22 
Beav. 533, 52 Reprint 1214 (one 
month); Nott v. Riccard, 22 Beav. 
307, 52 Reprint 1126 (two weeks); 
Benson v. Lamb, 9 Beav. 502, 50 Re- 
print 438 (ten days); Southcombe v. 


Exeter, 6 Hare 213, 31 EngCh 213, 67 
Reprint 1145 (two months). 
[c] Agreements for lease.—Sharp 


v. Wright, 28 Beav. 150, 54 Reprint 
323 (lease of coal mine); Huxham y. 
Liewellyn, 28 L. T. Rep. N. S. 577: 
Heophy v. Hill, 2 Sim. & St. 29, 1 Eng 
Ch 29, 57 Reprint 255. See also Con- 
tracts § 783; Vendor and Purchaser 
[39 Cyc 1341, 1370]. 


The notice must be explic- 
it to the effect that the contract will be terminated 
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if not completed within the time set,?° but a writ- 
ten notice, it has been held, is not necessary.** 


[§ 368] (2) Necessity of Reasonable Notice. The 


27. See infra § 373. 
28. See infra § 373. 


29. Moore’s Est., 8 Pa. Dist. 84, 22 
Pa. Co, 266. 


80. Coyle v. Kierski, 10 Del. Ch. 
229, 89 A 598 [cit Cyc]; Schultz v: 
Pollock, 102 N: J. Has 157,144 A 920; 
Cosby v. Honaker, 57 W. Va. 512, 50 
SE 610; Reynolds v. Nelson, 6 Madd. 
18, 22 Rev. Rep. 225, 56 Reprint 995. 


[a] Sufficient notice.—A notice to 
a vendee that “unless this money is 
in my hands by January 15th . ..I 
will declare a forfeiture and rescis- 
sion of the sale agreement with you, 
and will dispose of the property to 
another party who is desirous of pur- 
chasing the same’ was_ sufficient. 
Hoherts Vv. Braffett, 33 Utah 51, 62, 92 
Piso. 


[b] Insufficient notice.—Letters by 
purchasers’ solicitor to vendors’ 
solicitor not fixing a definite time aft- 
er which purchasers would consider 
contract ended if not performed, did 
not make time as of essence of the 
contract. Schultz v. Pollock, 102 N, 
J. Eq. 157, 189 A 902 [aff 144 A 920]. 


Sl. Asia v. Hiser, 38 Fla. 71, 20 
S$ 796. See also notice § 54. 
32. N. J.—Nass v. Munzing, 100 


N. J. Eq. 421, 136 A 344 [aff 101 N. 
J. Eq. 798, 138 A 922]. 


N. Y.—Hubbell v. Von Schoening, 
49 N. Y. 326 [rev 58 Barb. 498]; Hun 
Ba eens 57 App. Div. 351, 68 NYS 


N. D.—Arnett v. Smith, 11 N. D. 55, 
88 NW 1037. 


Tex.—Buck vy. De Shazo, (Civ. A.) 
5 SW (2d) 878. 


N. W._Terr.—Rousech v. Schindler, 
iW Terris 


33. See infra § 400. 


34. Del.—Coyle v. Kierski, 10 Del. 
Ch. 229, 89 A 598 (two days notice to 
vendee reasonable). 


Fla.—Chabot _v. Winter Park Co., 
34 Fla. 258, 15 S 756, 483 AmSR 1992. 


Mo.—Mastin v. Grimes, 88 Mo. 478. 


S. C—Thompson y. Dulles, 26 S. Cc. 
EKq. 370. 


Eng.—Crawford v. Toogood, 13 Ch. 
D. 153; McMurray v. Spicer, L. R. 5 
Eq. 527; Wells v. Maxwell, 32 Beav. 
408, 55 Reprint 160 [aff 9 Jur. N. S. 
1021]; Pegg v. Wisden, 16 Beay. 239, 
51 Reprint 770; Parkin v. Thorold, 16 


For later cases, developments and changes in the law see Annotations, 


notice, to be effectual, must prescribe a reasonable 
time, or it may be disregarded,*? except as 1t may 
impose on the party in default the duty of acting 
more promptly.** 
depends on the circumstances of each case,** and is 
to be judged as of the date when given.’ » 


[§ 369] (3) Notice of Immediate Abandonment. 
A notice to take effect immediately or a notice that 
the contract is now at an end is ineffectual for such 
purpose,?® although it may have the effect of caus- 
ing the court to scrutinize more carefully the sub- 
sequent delay of the party receiving the notice.** _ 


[§ 370] (4) Notice before Default. V 
is some indication that notice may be given in ad- 
vance of any default by the other party,°* the rule 


The reasonableness of the time 


While theré 


Beav. 59, 51 Reprint 698; King v. Wil- 
son, 6 Beav. 124, 49 Reprint 772. 


{a] “Such a notice ought to fix 
the longest time that could be rea- 
sonably required for the performance 
of the acts which remained to be 
done.” Crawford v. Toogood, 13 Ch. 
D153 £55 (persi ry, te 


{[b] Acquiescence in notice.—It is 
said that if the party to whom the 
notice is given makes no reply to it, - 
he must be held to have acquiesced, 
but this is doubtful. Chabot v. Win- 
ter Park Co;, 34 bila. 258, 15 Sp 00.05 aco 
AmSR 192. 


{c] Effect of notice is waived by 
proceeding in the purchase after the 
expiration of the time fixed. King vy. 
Wilson, 6 Beav. 124, 49 Reprint 772. 


[d] Notice held reasonable.—For- 
ty days for payment of money. Cha- 
bot v. Winter Park Co., 34 Fla. 258, 15 
S 756, 48 AmSR 192. 


[e] Notice held insufficient.—(1) 
Five days to vendee. Mastin v. 
Grimes, 88 Mo. 478. (2) One week for 
vendor. McMurray v. Spicer, L. R. 5 
Eq. 527; King v. Wilson, 6 Beayv. 124, 
49 Reprint 772. (3) Nine days to 
vendor. Thompson vy. Dulles, 26 S. 
C. Eq. 370. (4) Fifteen days for ven- 
dor. Parkin v. Thorold, 16 Beav. 59, 
51 Reprint 698. (5) One month for: 
vendor. Wells v. Maxwell, 32 Beav. 
408, 55 Reprint 160 [aff 9 Jur. N. S. 
1021]. (6) Thirty five days to ven- 
dee. Crawford v. Toogood, 13 Ch. D. 
153. (7) Six weeks for vendee. Pegg 
Vv. dee 16 Beav. 239, 51 Reprint 
770. 

35. Coyle v. Kierski, 
229, 89 A 598. 


36. Ill—Watson v. White, 152 Ill. 
364, 38 NE 902; Thayer v. Wilming- 
ton Star Min. Co., 105 Ill. 540; Mur- 
phy v. Lockwood, 21 Ill. 611. 


N. Y.—Beebe v. Dowd, 22 Barb. 255; 
rv eRe v. Michael, 6 N. Y. Super. 
oO . 


Tex.—Buck v. De Shazo, (Civ. A.) 5 
SW (2d) 878. 


W. Va.—Cosby v. Honaker, 57 W. 
Va. 512, 50 SE 610. 


Eng.~-Webb v. Hughes, L. Ee 10 
Eq. 281; Taylor v. Brown, 2 Beav. 
180, 17 EngCh 180, 48 Reprint 1149, 


Ont.—McDonald y. Elder, 1 
Chy5la. Grau’ 


37. See infra § 400. 
38. See Ditto v. Harding, 73 Ill. 
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§§ 370-371] 


has been stated that before a party to a contract 
can be in a position to give a notice to make time 
of the essence of the contract, the other party must 
have been guilty of some laches or unreasonable or 


unnecessary delays.*9 


[§ 371] e. Excuses for Default with Respect to 
Time.*® Although time is originally essential,4! non- 
performance of the contract at the stipulated time 
is excused when defendant himself is the cause of 
the delay*? or where he repudiates the agreement. 


Although the time 
of payment is essential, it may be excused at the 


Time of payment excused.*4 


117; Schmidt v. Reed, 132 N. Y. 108, 
30 NE 373 (where, however, the de- 
cisions seem to rest on the ground 
of delay in performance). 


[a] Default in payment of install- 
ment.—Where a vendee defaulted in 
the payment of an installment, no- 
tice to perform within a reasonable 
time made time essential, although it 
appeared at the time such notice was 
given that the vendee was not yet in 
default of the remaining installments. 
Asia v. Hiser, 38 Fla. 71, 20 S 796. 


39. Green v. Sevin, 13 Ch. D. 589, 
[per Fry, J.] (where no time for per- 
formance fixed by contract); Rousech 
v. Schindler, 7 Terr. L. 92. : 


40. Delay in performance excused 
See infra §§ 403, 404. 


41. See supra §§ 355-370. 


42. Fla.—L’Engle v. Overstreet, 
Gis Bilas 1Obo,200) Ssostbeit Cyc]. 


Ga.—Studdard v. Hawkins, 139, Ga. 
743, 78 SE 116. 


Wash.—Fallers v. Pring, 144 Wash. 
224, 1257 P 627. [foll Bugge v. Pring, 
144 Wash. 698, 257 P 629] (return of 
abstract of title). 


Eng.—Burke v. Smyth, 9 Ir. Eq. 135 
(agreement for lease); Morse v. Mer- 
est, 6 Madd. 26, 22 Rev. Rep. 226, 56 
Reprint 999 (arbitration delayed by 
defendant). 


Sask.—Campbell v. MacKinnon, 2 
Sask. L. 345. 


43. Louis K. Liggett Co. v. Rose, 
152 Md. 146, 136 A 651 (contract for 
lease); Lee v. Stone, 21 R. I. 123, 42 
A 717 (tender of deed); Cudney v. 
Gives, 20 Ont. 500. 


44. Tender or offer before suit ex- 
cused see supra §§ 348-350. 


45. Ill.—Neidhardt v. Frank, 325 
ni 596," 156 NE 7695: Kleming v. 
O’Donohue, 306 Ill. 595, 138 NE 183. 


Mich.—Hager v. Rey, 209 Mich. 194, 
176 NW 443. 


Pa.—Schwartz v. Wesoky, 
SSS Leo cA uo et OSS/ Ss Tust., 
Dist. & Co. 673. 


Ss. C.—Shannon v. Freeman, 117 S. 
C. 480. 109 SE 406 [cit Cyc]. 


Ont.—Rogers v. Hazelhurst, [1930] 
2 DomLR 609; Foster v. Anderson, 
15 Ont. L. 362, 10 OntWR 531, 998 [aff 
16 Ont. L. 565, 11 OntWR 1037 (aff 42 
Canes, C251) 1% 


{a] Subsequent installments.— 
Repudiation of the contract by the 
vendor at time of tender of the first 
installment of the price, it has been 


281 Pa. 
6 Pa. 


held, does not excuse the vendee from: 


tendering subsequent installments as 
they fall due. Kimball v. Tooke, 70 
Til. 553. 

46. Ala.—Bass v. Gilliland, 5 Ala. 
761. 

Conn.—Potter v. Tuttle, 22 Conn. 
512. 
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specified time where defendant repudiates the con- 
tract,*® or is the cause of the delay,*® as where he 
induces the purchaser to delay payment,** or evades 
a tender by the purchaser,*® or the vendor cannot 


be found*® or is outside the state,®° or conveys to 


titiese parte: 


form.°® 


Ga.—Studdard v. Hawkins, 139 Ga. 
743, 78 SE 116. 


Ill.— Kennedy v. Neil, 333 Ill. 629, 
165 NE 148; Barnett v. Meisterling, 
327 Ill. 564, 158 NE 806; Kopeyka v. 
Woodstrom, 305 Ill. 69, 137 NE 137; 
ere Vv. Arends, 390 11, 221; 60 NE 


Ky.—Hart v. Brand, 1 A. K. Marsh. 
159, 10 AmD 715. 


Me.—Hull vy. Noble, 40 Me. 459 
aORy of agreement withheld by ven- 
or). 


Md.—Budacz v. Fradkin; 146 Md. 
400, 126 A 220. 


N. J.—Bourgeois v. Edwards, (Ch.) 
104 A 447. . 


Pa.—Paralka v. Grummel, 282 Pa. 
235, 127 A 619; Owens v. Congo, 12 
Pa. Dist. & Co. 318. 


Can.—Newberry v. Langan, 47 Can. 
Sy On Lew LT PBS On ssy idist Cushing vs 
Knight, 46 Can. S. C. 555]. 


Ont.—McSweeney v. Kay, 15 Grant 
Ch. 432. 


Sask.—Campbell v. MacKinnon, 2 
Sask. L. 345. 


fa] Assignment of judgments.— 
Where a buyer of judgments delayed 
a short time in tendering the balance 
of the price on account of failure of 
seller’s attorney to provide an assign- 
ment, the seller cannot defend the 
buyer’s suit for specific performance 
on the ground of delay. Bourgeois v. 
Edwards, (N. J. Ch.) 104 A 447. 


47. Studdard v. Hawkins, 139 Ga. 
743, 78 SE 116; Humphrey v. Brown, 
291) Pa. 53, 139) A 606. 


48. Ebert v. Arends, 190 Ill. 221, 
60 NE 211; Baumann vy. Pinckney, 118 
N. Y. 604, 23 NE 916. 


49. Emerson v. Fleming, 246 Ill. 
353, 92 NE 890; Clark v. Sears, 3 
Iowa 104; McLean v. Sellers, 44 Mont. 
389, 120 P 242. 

50.~ Brown v. Hill, 280 Pa. 1,124 A 
184; Loughney v. Quigley, 279 Pa. 
396, 124 A 84. 

51. Auxier v. Taylor, 102 Iowa 673, 
72) NW 291: , 

52. Cal.—Luchette v. Frost, 65 P 
969; Farley v. Vaughn, 11 Cal. 227. 

Colo.—Price v. Immel, 48 Colo. 163, 
109 P 941. 


Conn.—Potter v. Tuttle, 22. Conn. 
512. 
Md.—Budacz v. Fradkin, 146 Ma. 


400, 126 A 220; Derrett v. Bowman, 


61 Md. 526. 

N. J.—Dunwoody v. Goldfarb, 107 
Nog Ho. 2c0. 152 AvssiG: 

Or.—McCarty v. Helbling, 
856, 144 P 499. 

S. D.—Hobart v. Frederiksen, 20 S. 
D, 248, 105 NW 168. 


Wash.—Wright  v. 
Wash. 587, 1381 P 239. 


Ger (Ore, 
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a third person,°? or there are well founded objections 
to the title,°* or the failure to make payment on the 
date specified is due to an honest mistake on plain- 
Poverty or inability to pay is no ex- 
cuse,°* and the failure to pay on the date stipu- 
lated is not excused by the vendor’s failure to per- 
form conditions which he has not agreed to per-: 
Infancy and widowhood of the purchaser’s 


But see McKuen vy. Serody, 269 Pa. 
284, 112 A 460 (the allegation that de- 
fendants could not convey title at 
the designated time was a mere con- 
clusion; the way to ascertain wheth- 
er they could do so was to make a 
tender on or before the day named). 


[a] Discovery of defect after de- 
fault and which is therefore not the 
reason for the default cannot be urged 
as an excuse for failure to make pay- 
ment punctually. Shortall v. Mitch- 
Gul BigP AMIE alae 


[b] Unfounded objection to title 
is a bar to the vendee’s suit, since he- 
cannot use the action of specific per-° 
formance to gain time in which to 
make payment. Steinhardt v. Baker, 
20 Misc. 470, 46 NYS 707 [aff 25 App. 
Div. LOT, 349| INYS: 35 7si(Catt- 16 omiNeee 
410, 57 NE 629)]. 


[ec] Failure of vendor to furnish 
abstract of title (1) within the time 
agreed did not excuse a tender of 
payment within the time stipulated. 
Kentucky Distilleries, ete., Co. v. War- 
wick Co., 109 Fed. 280, 48 CCA 363. 
(2) Buyer and assignee, not ordering 
examination of title until over two 
months after date of the contract, 
assumed the consequences of the ti- 
tle company’s inability to complete 
the work before the date fixed for 
settlement, and could not compel spe- 
cific performance by the vendor re- 
scinding the contract on the buyer’s 
failure to perform within the time 
agreed on. Barry v. Ruskin, 99 WN. 
J: Ka: 1730, 133) Ay 528° [att 100) Nevde 
Wg. 55%, 135) Ay 914)" 


53. Ebert v. Arends, 190 Ill. 221, 
60 NE 20 Dodd ve Tart, (Allen 
(Mass.) 371; Pierce v. Morse, 65 N. H. 
196, 18 A 792; Shipman v. Cummins, 
19 NYS 974. 


[a] @hus specific performance of 
a contract to sell real estate will be 
decreed where the purchaser’s fail- 
ure to perform on the day fixed was 
caused by a mistake in marking the 
date on his calendar of engagements, 
and where he appeared six days later 
ready to perform, and there was no 
rise in the value of the property in 
the meantime. Shipman vy. Cummins, 
19 NYS 974. 


54 Machold v. Farnan, 14 Idaho 
258, 94 P 170; Wood v. Sheffer, 248 
Ill. 617, 94 NE 24; Milnor v. Willard, 


S42 Ses: 

55. Wood v. Sheffer, 248 Ill. 617, 
94 NE 24. 

[a] “hus, where a vendor had not 


agreed to deliver an abstract of title 
to the vendee prior to the date fixed 
for the delivery of the deed and for 
the payment of the price, his failure 
to deliver the abstract prior to the 
date fixed for closing, which prevented 
the vendee from borrowing the mon- 
ey with which to pay for the land, 
was no excuse for the vendee’s fail- 
ure to place herself in readiness to 
perform on that day, so as to entitle 
her to enforce specific performance. 
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heirs do not extend the time of payment.*® 


Forfeiture contracts. Although a forfeiture clause 
in the contract may have the effect of making the 
time of payment essential and of working a for- 
feiture of payments and improvements,’ failure to 
make payment punctually may be excused so as to 
bar a forfeiture®® and to allow specific performance 
where defendant is the cause of the delay®® as where 
he evades a tender,®® or where he is unable to con- 
vey a good title according to the agreement,°* or 
where the purchaser’s delay is due to an honest 
mistake.°2 Where the payment of the price is to 
be made when a good and sufficient deed is ready 
for delivery, failure of the purchaser to make pay- 
ment on the contract date is not a ground for for- 
feiture where the vendor was not then ready with 
the deed.*? 


Options. While time is ordinarily considered as 
of the essence of an option,®* by statute®® and by 
judicial decision acceptance of the option in the 
manner prescribed within the time stipulated is ex- 
cused where prevented by acts of the other par- 
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where the failure to exercise the option within the 
time prescribed is due to an unavoidable accident.°* 
Failure of the vendor to furnish an abstract of 
title, as agreed, does not excuse, it has been held, 
the purchaser’s failure to tender payment within 
the specified time.®?® : 


[§ 372] f. Extension of Time by Agreement.’° 
Although the time of performance is originally es- 
sential, the parties may modify the contract’ by 
an oral? or written agreement extending the time 
for performance so that the time originally stipu- 
lated no longer governs in the matter of perform- 
ance." : 


Options. Although time is ordinarily of the es- 
sence of an gption,’* the time within which an op- 
tion must be accepted may be extended by the par- 
ties,’® but an extension of time will not be allowed 
unless the parties so agree,’® or, in accordance with 
the rules in some jurisdictions,’* unless the modi- 
fication of the option as to time is supported by 
consideration, it is revocable at any time before ac- 
ceptance.*® 


ty,®® as where he evades tender at the time,®’ or 


wees v. Sheffer, 248 Ill. 617, 94 NE 
4. 


{[b] Refusal of vendor to await 
payment.—Where the purchaser re- 
quested the vendor to remain at the 
office of the purchaser’s attorney 
while he procured from a nearby bank 
money to make a tender, the vendor’s 
refusal to do so did not constitute or 
excuse a tender, where the contract 
provided that the price should be paid 
and the conveyance made on or be- 
fore a date subsequent’ thereto. 
Smith, etc., Co. v. Canady, 213 Mass. 
122, 99 NE 968. 


{c] Failure to give copy of con- 
tract to purchaser seeking specific 
performance after expiration of time 
for making payments did not justify 
his failure to make payments. Stuck- 
rath v: Briggs, 329 Ill. 555, 161. NE 
SLE 


56. Cornel! v. Hayden, 114 N. Y. 
Pita rile INNO, 2 Sly 


57. See supra §§ 359-361. 


58. See Equity § 76 et seq; 
dor and Purchaser [39 Cyc 1371]. 


59. Cheney v. Libbey, 134 U. S. 68, 
10 SCt 498, 38 L. ed. 818; Hickman vy. 
Chaney, 155 Mich. 217, 118 NW 9983. 


60. Zempel v. Hughes, 235 Ill. 424, 
85 NE 641; Boyd v. Richards, 29 Ont. 
L. 119, 4 OntWN 1415. 


61. Walton v. McKinney, (Ariz.) 
94 P 1122; Peck v. Brighton Co., 69 
Tll. 200; Wallace v. McLaughlin, 57 
Tll. 53; Mix v. Beach, 46 Ill. 311. But 
see Wimer v. Wagner, 323 Mo. 1156, 
20 SW (2d) 650 (when time is of es- 
sence, if purchaser desires specific 
performance, he must make tender, al- 
though vendor is: unable to convey ti- 
tle). 

62. Haas v. Coburn, 22 Idaho 47, 
124 P 476; Edgerton v. Peckham, 11 
Paige (N. Y.) 352 (both cases, mis- 
take as to date of payment). 


63. Frankenfield v. Ross, 
487, 159 NE 819. 

64. See supra § 366. 

65. See statutory provisions. 


[a] Statutes applied.—(1) Where 
a lessee’s delay. of ten days in ac- 
eepting an option in a lease to pur- 


Ven- 


328 Ill. 


chase was due to the lessor, Civ. Code 
§ 1511, providing that the want of 
performance of an obligation is ex- 
cused when it is prevented or delayed 
by an act of the creditor, applies. 
Connolly v. Lake County Canning Co., 
95 Cal. A. 768, 273 P 611 (election by 
payment). (2) Under Civ. Code § 
1439, providing that before any party 
to an obligation can require another 
party to perform he must fulfill all 
conditions precedent and be able and 
offer to fulfill all conditions concur- 
rent, a vendor unable to perfect title 
cannot put the purchaser under an 
option in default even if the purchaser 
is unable to make payment during 
such time. McElwee v. Beckwith, 198 
Cal. 341, 244 P 1084. 


66.—Wilkins v. Evans, 1 Del. 
156 (election by payment). 


67. Schaeffer v. Coldren, 237 Pa. 
77, 85 A 98, AnnCasi914B, 175. 

68. Monihon y. Wakelin, 6 Ariz. 
225, 56 P 735 (option to renew lease; 
election by notice); Judkins vy. Cha- 
rette, 255 Mass. 76, 151- NE 81, 45 
ALR 1 (option to renew lease). 

69. Kelsey v. Crowther, 162 U.S. 
404, 16 SCt 808, 40 L. ed. 1017. 

70. As bar to right of rescission or 
forfeiture see Vendor and Purchaser 
[39 Cye 1393]. 

71. Modification of contracts: 
cone ly, see Contracts §§ 604-615, 


Ch. 


Real estate contracts see Vendor and 
Purchaser [39 Cyc 1350-1353]. 


72. Statute of frauds as affecting 
parol variation see Frauds, Statute 
of, §§ 416-418. 

73. Cal.—Spencer v. McCament, 7 
Cal. A. 84, 93 P 682. 


Ill.—Kissack v. Bourke, 224 Ill. 352, 
79 NE 619; Carroll v. Tomlinson, 192 
Ill. 398, 61 NE 484, 85 AmSR 344; 
O’Neal v. Boone, 82 Ill. 589; Dement 
v. Bonham, 26 Ill. 158 (no agreement 
but such assurances as were binding 
on vendor’s conscience). 


Me.—Hull v. Sturdivant, 46 Me. 34, 
Mass.—Staples v. Mullen, 196 Mass. 
132). 81 INE) 877. 


ie. ee Ae 


Goodburn, 
Mich. 1 
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Neb.—Izard v. Kimmel, 26 Neb. 51, 
41 NW 1068. 


N. H.—Warren v. Dodge, 83 N. H. 
47,138 A 297 (payment). 


N. M.—Kingston v. Walters, 16 N. 
M,. 59, 118 P 594 (payment). 


W. Va.—Cosby v. Honaker, 57 W. 
Va. 512, 50SH 610. 


Wis.—Benson vy. Cutler, 53 Wis. 107, 
10 “NW, S82. 


Eng.—Parkin v. Thorold, 16 Beav. 
59,51 Reprint 698. 


[a] Extension and waiver distin- 
guished.—"‘A new contract fixing a 
new date for performance and a waiv- 
er of performance at the time fixed 
in the original contract, or an estop- 
pel which prevents the setting up of 
noncompliance within the time fixed, 
are not the same thing. In the case 
of a new contract or the modification 
of an existing one both parties are 
bound by the terms of the new con- 
tract, and have a right to insist on 
the new date fixed therein for per- 
formance. In the case of a waiver 
the original contract remains; the 
purchase money is due; the seller 
merely waives strict enforcement as 
to time, so as to prevent him from 
declaring a forfeiture on account of a 
past failure.” Studdard v. Hawkins, 
TI Ga T43" To Si iG, ad ON 


_[b] Ineffectual extension.—Spe- 
cific performance of a contract for 
the sale of real estate, signed by hus- 
band and wife, and providing for a 


settlement within fifteen days from — 


date, would not be decreed, where 
agreement extending contract for six- 
ty days was signed only by the wife 
and never acquiesced in by the hus- 
bar ce extent as to bind him in 
aw. estney v. Arkwright 

551, 129 A 588. Boe a 


74 See supra §§ 365, 366. 


75. Keyport Brick, etc., Mfg, 
v. Lorillard, (Ch.) 19 A 381 ate 48 
N. J. Eq. 295, 22°A 203). 


76. Codding v. Wamsley, 1 H 
aa 4 Thomps. & C. 49 [aff 60 N. Y: 


77. See Contracts §§ 104, 607. 


78. Coleman y. Applegart 
21, 11 A 284, 6 AmSR 417— Be 


For later cases, developments and changes in the law see Annotations, same title and section number 


[§§ 371-372 | 


ows 


i 


ype 


§ 373] 


[§ 373] g. Waiver of Time Limit.79 Although 
the time for performance is of the essence of the 
contract it may be waived®® by the party entitled 
to insist upon it.81 Thus the default may be waived 
by acts recognizing the contract as subsisting’? by 
continuing negotiations’? and permitting plaintiff 
to expend money in reliance thereon.®4 


Time of perfecting title waived.*® Although the 
vendor must perfect his title within the stipulated 
time where time is essential,** the purchaser may 
waive the time limit.8’ Thus the time within which 
title must be perfected may be waived by the pur- 
chaser by recognizing the contract as subsisting,®® 
as where he continues in possession of the property 
under the contract.*® Where such time is waived 
and time is no longer essential, the title may be per- 
fected at any time before decree.®° 


Time of payment waived. Although time for the 
payment of the purchase price may be of the es- 
sence of the contract, such time may be waived by 


79. Waiver of: 
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vendor made no tender 
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the vendor or lessor,®1 and where time is no longer 
essential, payment may be made within a reasona- 
ble time.°? Thus the time of payment may be 
waived where the vendor treats the contract as sub- 
sisting,®* as where he retains the deposit without 
any right of forfeiture,®* or fails to deliver posses- 
sion,®® or sues for the price,®* or promises to cure 
defects in his title,°? or where he assures the pur- 
chaser he will not insist upon time.®’ Default as 
to any particular payment is waived by accepting 
such payment after it is due,®® but the fact that 
the vendor accepts such payment furnishes no ex- 
cuse for not meeting subsequent payments prompt- 
he 


Forfeiture contracts. While a clause providing 
for the forfeiture of payments and improvements 
may make the time of payment essential and may 
work a forfeiture of payments and improvements,’ 
the time limit and the right of forfeiture may be 
waived,? and specific performance decreed. Thus 


5 SW (2d) 878. 
of perform- 


Delay see infra § 405. 
Time as: 
Bar to right of rescission or for- 
feiture see Vendor and Purchaser 
[39 Cye 1394 et seq]. 
Essential generally see Contracts § 
784, 
To real estate contracts see Vendor 
and Purchaser [39 Cyc 1345]. 

80. Waiver generally see Waiver 
[40 Cye 252-289]. 

81. U. S.—German Sav. ‘Inst. v. 
De la Vergne Refrigerating Mach. Co., 
70 Fed. 146, 17 CCA 34. 

Ga.—Moody v. Griffin, 60 Ga. 459. 

Iowa.—Armstrong vy. Pierson, 5 
Iowa 317. 

Me.—Snowman v. Harford, 55 Me. 
197; Low v. Treadwell, 12 Me. 441. 

N. C.—Crawford vy. Allen, 189 N. C. 
434, 127 SE 521. 


Pa.—Jaffe v. Johnson, 30 Pa. Dist. 
79; Moore’s Hst., 8 Pa. Dist. 84, 22 
Pa. Co. 266. 


Ss. C.—Ramsay v. Brailsford, 2 S. 
Chg, 582, 2 Amb 698. 


Eng.—Pegg v. Wisden, 16 Beav. 
239, 51 Reprint 770; Hudson y. Bart- 
ram, 3 Madd. 440, 56 Reprint 566. 


Ont.—Devlin v. Radsky, 22 Ont. L. 
399, 16 OntWR 569, 17 OntWR 665; 
Foster v. Anderson, 15 Ont. L. 362, 
10 OntWR 531, 998 [aff 16 Ont. L. 565, 
11 OntWR 1037 (42 Can. S. C. 251)]. 


g2. Griffith v. Stewart, 31 App. D. 
C. 29, [aff 217 'U. S. 323, 30 SCt 528, 
54 L. ed. 782, 19 AnnCas 639]; Shouse 
v. Doane, 39 Fla. 95, 21 S 807; Kerney 
vy. Johnson, (N. J.) 144 A 808. 


“Where one party toa contract has 
been negligent in performing his part 
of a contract, he is estopped from 
coming into a court of equity, and 
basing his defense upon contingencies 
that might have prevented the other 
party from keeping his agreement had 
he been called upon to do so. Grif- 
fith v. Stewart, 31 App. Cas. 29, 43 [aff 
217 U. S. 328, 30 SCt 528, 54 L. ed. 
782, 19 AnnCas 639]. 


83. Griffith v. Stewart, supra; Bak- 
er v. Puffer, 299 Ill. 486, 132 NE 429 
[cit Cye] (failure to make prompt 
objections to title). 

[a] Death of vendor.—Where the 
-yendor of land died two days before 
the day fixed for consummation of 


ance, and the executor of the vendor 
tendered performance within a rea- 
sonable time after obtaining author- 
ity to do so, it was held that the fail- 
ure of each party to the contract to 
perform on the day fixed was a waiver 
by each of the default of the other, 
and the executor was entitled to spe- 
cific performance of the contract. 
Griffitn v. Stewart, 31 App. (D. C.) 29 
[ater iSarore, e015 Ole pias. 54. lua. 
ed. 782, 19 AnnCas 639]. 


84. Des Moines University v. Polk 
County Homestead, ete., Co., 87 Iowa 
36, 53 NW 1080 (erection of build- 
ings). 

85. Waiver of defects of title see 
supra § 322. 

86. See infra § 380. 


87. Shonsey v. Clayton, 107 Neb. 
695, 187 NW 118; Rice v. Knight, 18 
OntWN 393. 


88. Nebr.—Shonsey v. Clayton, 107 
Nebr..695, 187 NW 113. 

N. J.—Kobrin v. Drazin, 97 N. J. 
Eq. 400, 128 A 796. 


-Wis..-Hermanson v. Slatter, 176 
Wis. 426, 187 NW 177. 
Eng.—Hipwell v. Knight, 4 L. J. 


Exch. 52,1 Y. & C. Exch. 401, 160 Re- 
print 163; Seton v. Slade, 7 Ves. Ape 
264, 6 Rev. Rep. 124, 32 Reprint 108. 


Can.—Robinson v. Harris, 21 Can. 
S. Cc. 390 [rev 19 Ont. App. 134 (aff 
21 Ont. 43). 

@9. Schlake v. Healey, 108 Nebr. 
35, 187 NW 427 (possession by a _ten- 
ant); Schroeppel v. Hopper, 40 Barb. 
(Ne Yn). -42bcee Vileleav, Troy, ete. i. 
Co., 21 Barb. 381 [aff 20 N. Y. 184]. 


90. See infra § 384. 


91. Shull v. Goerl, 91 Nebr. 516, 
136 NW 735; McClaskey v. Albany, 
641 \Barb. © GN. OY.) 38105 6 Hamra © iv: 
Mitchell, 133 Okl. 264, 271 P 1042; 
Guest v. Boston, 7 Terr. L. 173. 


92. See infra § 375. 
93. Ala.—Bass v. Gilliland, 5 Ala. 
761. 


Cal.—Lewis v. Fowler, 80 Cal. A. 
717, 252 P 786 (payment of rent). 
* Mich.—Frazer v. Hovey, 195 Mich. 
160, 161 NW 887. 

Nebr.—Shull v. Goerl, 91 Nebr. 516, 
136 NW 735. 

Tex.—Buck v. De Shazo, (Civ. A.) 


eae eru lion v. Newbold, 153 SE 
681. 


Ont.—Devlin v. Radsky, 22 Ont. L. 
399, 16 OntWR 569, 17 OntWR 665. 


94. Shull v. Goerl, 91 Nebr. 516, 
136 NW 735. 


95. Paralka v. Grummel, 
235, 127 A 619. 


96. Minert v. Emerick, 6 Wis. 355; 
Guest v. Boston, 7 Terr. L. 173. 


97. Lancaster v. Roberts, 144 Ill. 
213,33 NiB2 7. 


98. Dement v. Bonham, 26 Ill. 158. 


99. U. S—Brown vy. Guarantee 
Prust,-etce., \Co.,! 128 Wy Sa 403,09) (SCE 
127, 32 L. ed. 468. 


Mee v. McLemore, 50 Ala, 


Conn.—Lounsberry v. 
Conn. 291. 


1ll—Thayer v. Wilmington Star 
Min. Co., 105 Ill. 540. 


Iowa.—Collins v. Vandever, 1 Iowa 
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Kan.—Wilson v. Emig, 44 Kan. 125, 
24 P 80; Kansas Lumber Co. vy. Har- 
rigan, 36 Kan. 387, 13 P 564. 


Sara reer v. Jacobs, 111 Mass. 


Mich.—Ingersoll v. Horton, 7 Mich. 
405; Wallace v. Pidge, 4 Mich. 570. 


Nebr.—Merriam v. Goodlett, 36 
Nebr. 384, 54 NW 686, 

Nev.—Lake v. Lewis, 16 Nev. 94, 

N. J.—Schloetterer v. Wagner, 
(Ch.) 21 A 863. 

N. Y.—Richmond vy. Foote, 3 Lans. 
244; Voohees v. De Meyer, 2 Barb. 
37; Cardes v. Kenney, 5 Silv. Sup. 4, 
7 NYS 849. 

[a] Payment to stranger not rati- 
fied or adopted by the vendor has no 
such effect. Durham v. Roberts, 33 
Ga. Suppl. 123. 

1. Phelps v. Illinois Cent. R. Co., 
63 Ill. 468. 

2. See supra §§ 359-361. 

3. See Equity § 80; Vendor and 
Purchaser [39 Cyc 1391 et seq]. 

4. Ill.—Watson v. White, 152 Ill. 
364, 38 NE 902. 

Nebr.—Paulman vy. Cheney, 18 Nebr. 
392, 25 NW 495. 2 


N. H.—Pierce v. 


Morse, 65 N. H. 


L0G: [58 GC. Je] 
a right to insist on a forfeiture so as to affect the 
right to specific performance may be waived by a 
course of conduct inconsistent with the intention of 
holding the purchaser or lessee strictly to the terms 
of the agreement, as where the vendor accepts pay- 
ments after the time limit,® or by his failure to de- 
liver possession,’ or by permitting the purchaser to 
remain in possession and expend money on the 
property;’ but unless there is a waiver of the 
time limit, forfeiture may be allowed® and specilic 
performance denied.'° 


Options. Although time is ordinarily of the es- 
sence of an option,'t the requirement as to the 
time within which an option must be accepted may, 
in accordance with general rules,'? be waived,'* as 
where the optioner by his conduct treats the option 
as subsisting after the time stipulated.’ 


[§ 374] h. Effect of Waiver or Extension.'® 
Where the time of performance is waived or extend- 
ed to an indefinite time, time ceases to be essential,'® 


196, 18 A 792; Ewins v. Gordon, 49] 26 S. D. 273, 128 NW 611. 
N. H. 444. [al 

N. J.—Grigg v. Landis, 21 N. J. Eq. | stipulating 
494, 


Okl.—Berry v. Second Baptist 
Church of Stillwater, 37 Okl. 117, 130 by 
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Thus a vendor in a contract 
for the payment of the 
price in installments, and for a for- 
feiture on default, was held to have 
waived his right to claim a forfeiture 
receiving payments at 


[$§ 373-375 


unless made so by a proper notice.17 Where the 
right to claim a forfeiture because of default in 
the time of payment is waived, the condition ean- 
not be revived so as to affect the right to specific 
performance, unless, in aceordance with general 
rules18 a reasonable notice is given the purchas- 
er.12 Not only may the parties make the time 
of an extension essential where the time of perform- 
ance of the original contract was not of the essence,”° 
but an extension of the original and essential time 
limit will be considered essential where the parties 
expressly so stipulate?! or where the extension is to 
a specified date implying that the parties intended” 
that the time of the extension shall be as essential 
as it was in the original contract.?? 


[§ 375] 5. Time of Payment?*—a. In General. 
Where the time of performance originally is not 
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In accordance with general rules 


hereinbefore considered,*! the time of payment or- 
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118 N. Y. 604, 28 NE 916]; Charlton v. 
Sheil, 95 Misc. 321, 158 NYS 944; 
Klingenstein v. Alexander, 57 Misc. 
236, 109 NYS 143; Babcock’ v. Emrich, 
64 HowPr 435; Wells v. Smith, 7 
Paige 22, 31 AmD 274 [aff 2 Edw. Ch. 
78]; Hatch v. Cobb, 4 Johns. Ch. 559; 
Benedict v. Lynch, 1 Johns. Ch. 370. 


N. D.—Fargusson y. Talcott, 7 N. 


D. 183, 73 NW 207. 


Oh.—Campbell v. Hicks, 19 Oh. St. 
433; Brewer v. Connecticut, 9 Oh. 189; 
Scott v. Fields, 7 Oh. Pt. II 90; Brophy 
v. McGurk, 15 Oh. App. 73. 


Okl.—Parker v. Ryan, 143 Okl. 187, 


287 P 1006. 


Or.—Clarno v. Grayson, 30 Or. 111: 
Snider v. Lehnherr, 5 Or. 385, 4 


Pa.—Morrell vy. Broadbent, 291 Pa. 
508, 140 A 500; Westney v. Ark- 
wright, 283 Pa. 551, 129 A 588: In re 
Levy, 273 Pa. 148, 116 A 666; Piacen- 
tino v. Young, 272 Pa. 556, 116 A 407: 
Mansfield v. Redding, 269 Pa. 357, 113 
A 437; McKuen v. Serody, 269 Pa. 284 
112 A 460; Axford v. Thomas, 160 Pa’ 
8, 28 A 443; Reed v. Breeden, 61 Pa. 
460; Dauchy v. Pond, 9 Watts 49; 
Carey v. Gilpin, 28 Pa. Dist. 8992: 
Richman v. Stuart, 26 Pa. Dist. 947: 
McGlynn v. London, 26 Pa. Dist. 561: 
Note v. Patten, 20’Pa. Dist. 193, 38 


same title and section numper, 
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§§ 376-377] 


waived or excused.5! 


Options. If by the terms of an option, payment of 


iPa., Cos 328. 


S. C.—Williams v. McManus, 90 S. 
Cc. 490, 73 SE 1088. 


S. D.—Chambers v. Roseland, 21 S. 
D. 298, 112 NW 148. 


Tex.—Abernathy v. Florence, 51 
Tex. Civ. App. 573, 113 SW 161 (pay- 
ment of expenses of litigation as ac- 
crued). 


, . Utah.—Roberts v. Braffett, 33 Utah 
515992 2 789. 


Va.—Keffer v. Grayson, 76 Va. 517, 
44 AmR 171; Booten v. Scheffer, 21 
Gratt. (62 Va.) 474. 


Wash.—Cowley v. Foster, 143 Wash. 
302, 255 P 129; Benham v. Columbia 
Canal ‘Co; 74 Wash. 110, 132 P 884; 
Kiefer v. Carter Contr., etc., Co., 59 
Wash. 108, 109 P 332; Voight v. Fidel- 
ity Inv. Co.3749 (Washy 612596 PeLr62. 


W. Va.—Henry v. Dudley, 91 W. Va. 
696, 114 SE 286. 


Wis.—Hall v. Delaplaine, 5 Wis. 
206, 68 AmD 57. 
Eng.—Newman v. Rogers, 4 Bro. 


Ch. 391, 29 Reprint 950; Payne v. Ban- 
ner, 7 Jur. 1051; Barclay v. Messen- 
ger, 438 L. J. Ch. 440; Doloret v. 
Rothschild, 1 Sum. & St. 590, 24 Rev. 
Rep. 243, 1 EngCh 590, 57 Reprint 233; 
Ceslake v. Till, 1 Russ. 376, 25 Rev. 
Rep. 75, 46 EngCh 335, 38 Reprint 
146. 


Can.—Porter v. Hale, 2aCan ise Ce 
265. 


Alta.—Ritchie v. Gibbs, 6 Alta. L. 
181. 

B. C.—Mosdell v. Jardine, [1929] 4 
DomLR 617; Beaumont v. Harris, 28 
B. Cr 144.! 


Man.—Hicks v. Laidlaw, 
96, 2 DomLR 460. 


N. W. Terr.—Stringer v. Oliver, 7 
Merrs Li 126. 


Ont.—Crossfield v. Gould, 9 Ont. 
App. 218; Labelle v. O’Connor, 15 Ont. 
LL. 519, 1% OntWR 95; Meretsky v. 
Murphy, 19 OntWN 360. 


Sask.—Douglas v. Sharpe, 9 Sask. 
L. 411; Midgeley v. Bacon, 4 Sask. 
L. 152; Lormor v. Cherry, 4 Sask. L. 
118; Hall v. Turnbull, 2 Sask. L. 89, 
10 WestLR 536. 


[a] Sale of stock.—Mosdell v. Jar- 
dine, (B. C.) [1929] 4 DomLR 617. 


22 Man. 


[b] Sale of patent.—Payne v. Ban- 
mer, 7 Jur. 1051. 
[ec] Time limit erroneously insert- 


ed.—Where a bill,for specific per- 
formance averred that defendant 
agreed to sell property, settlement to 
be made within sixty days from 
August 18, unless extended by mutual 
consent, and on September 28 plaintiff 
notified defendant settlement would 
be on October 18, and answer alleged 
that no agreement had been made for 
settlement within sixty days, but that 
it should be on or before May 1, fol- 
lowing, defendant having admitted 
the sixty-day limit was erroneously 
inserted, plaintiff’s right to specific 
performance was not lost by tender 


The rule that time may be 
made of the essence of the contract has application, 
not only to cases where a single payment in full is 
provided by the contract, but to cases of payment 
by installments and the time of payment may be 

essential as to each and every successive install- 
ment.°? Where the time of payment of each install- 
ment is essential, they must be tendered at the ex- 
act times specified in the contract.®? 
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55 


sions thereof. 


of performance one day after the 
sixty days expired. O’Bara vy. Bielec- 
Kaeo ae SOEs Aone 
Forfeiture of payments and im- 
provements see Equity § 78; Vendor 
and Purchaser [39 Cyc 1369-1370]. 
Time for payment generally sce 
Vendor and Purchaser [39 Cyc 1565]. 


51. See supra §§ 371-373. 
noe Asia vy. Hiser, 38 Fla. 71, 20 S 


53. Cold. Berdinéau v. Shock, 21 
Colo. App. 108, 121 P 146. 


Ill.—Montana Wheat Land Co. v. 
Danaher, 225 Ill. App. 864 [aff 308 
Ill. 620, 1389 NE 876]. 


Ind.—Boldt v. Early, 33 Ind. App. 
434, 70 NE 271, 104 AmSR 255. 


Ky.—Asher v. Roberts, 206 Ky. 186, 
266 SW 1089 [cit Cyc]. j 
Mich.—Lamar v. Detroit Apart-, 


Peay Corp., 237 Mich. 206, 211 NW 
oO. 

Wash.—Kiefer v. Carter Contr., etc., 
Co., 59 Wash. 108, 109 P 332. 


W. Va.—Thompson y. Robinson, 65 
POE kag 506, 64 SE 718, 17 AnnCas 


Ont.—Labelle v. O’Connor, 15 Ont. 
Te blo, A Ont Wits 95: 


Sask.—Lormor vy. Cherry, 4 Sask. 
Tae AS: 

54. See supra §§ 365, 366. 

55. U. S.—Richardson y. Hard- 


Wwuick, wWlO6 UWS) 252s SCt (21357. Ih. 
ed. 145; Rexford v. Southern Wooda- 
land Co., 208 Fed. 295 [aff 225 Fed. 
1022, 140 CCA 613].. 


Ala.—Coley v. English, 209 Ala. 
688, 96 S 909; Hubert v. Sistrunk, 53 
S 819. 


Ill.— Bostwick v. Hess, 80 Ill. 138 
(time of payment also made express- 
ly essential). 


Iowa.—Frey v. Camp, 131 Iowa 109, 
107 NW 1106; Hopwood v. McCaus- 
land, 120 Iowa 218, 94 NW 469 (deci- 
sion also based on estoppel of ven- 
dee); Usher v. Livermore, 2 Iowa 117; 
Shuffleton’v. Jenkins, Morr. 427. 


Ky.—Asher v. Roberts, 206 Ky. 186, 
246 SW 1089; Stembridge v. Stem- 
bridge, 87 Ky. 91, 7 SW 611, 9 KyL 
948; Jones v. Noble, 3 Bush 694. 


Mass.—Hunt v. Bassett, 168 NE 
783; Cobb v. New Jersey Library Bu- 
reau, 264 Mass. 431, 162 NE 902; 
Harve v. Bross, 216 Mass. 57, 104 NE 
350; Carter v. Phillips, 144 Mass. 100, 
10 NE 500. 


Mich.—Bailey v. Grover, 237 Mich. 
548, 213 NW 137; Rashken v. Smith, 
236 Mich. 440, 210 NW 485; Olson v. 
Sash, 217 Mich. 604, 187 NW 346; Lau 
v. McKechnie, 202 Mich. 284, 168 NW 
438. 

Minn.—Steele y. Bond, 32 Minn. 14, 
18 NW 830. 


Mo.—Hollman vy. 
369, 45 S.W. 275. 


Conlon, 143 Mo. 


[58 C.J.] 1108 


the whole or part of the consideration is intended 
to constitute the act of acceptance, not only is it 
essential that the consideration for the resulting con- 
tract be paid or tendered, so as to vest the equitable 
estate in the purchaser, but the time of such pay- 
ment or tender is essential, and in accordance with 
general rules,°* payment must be made within the 
time stipulated in the option or within valid exten- 


[§ 377] 6. Furnishing Abstract of Title. Where 


Nv. C:—Hardy vy. “Ward, 150) N-wG- 
385, 64 SH 171. 


Tex.—Killough v. Lee, 2 Tex. Civ. 
A. 260, 21 SW 970. 


Utah.—Kelsey v. Crowther, 7 Utah 
519, 27 P 695. [aff 162 U. S.' 404, 16 
SCt 808, 40 L. ed. 1017]. 


W. Va.—-Pollock y. Brookover, 
W. Va. 75, 53 SE 795, 6 LRANS 403. 


Eng.—Ensworth vy. Griffiths, 5 Bro. 
P. C. i84, 2 Reprint 615; Ranelagh 
v. Melton, 2 Dr. & Sm. 278, 62 Reprint 


60 


62103, Weston Vv. Collins, 11 Sur, Nese 
190; Davis v. Thomas, 1 Russ. & M. 
506, 5 HngCh 506, 39 Reprint 195, 


eran 416, 12 EngCh 416, 48 Reprint 


fey eee eS v. Herron, 3 Alta. Li 


B. C.—Lawrence y. Pringle, 17 B. 
C. 250. 


Man.—Freehold Inv. Co. v. West- 
land, 29 Man. 412. 


“The language of the option con- 
templates a cash payment within the 
life of the lease. The mere announce- 
ment by plaintiff within the time that ~ 
he was ready to purchase the prop- 
erty is not enough. He was not giv- 
en the privilege of purchasing the 
property if he signified his accept- 
ance of the offer before the expira- 
tion of the lease but was given the 
privilege of purchasing it. He must 
be something more than ready to pur- 
chase, he must actually purchase it 
before the lease expires, by paying 
or tendering the consideration.” Lau 
v. McKechnie, 202 Mich. 284, 288, 168 
NW 438. 


fa] Thus, under a provision in a 
lease that the tenant “is given the 
option to at any time purchase during 
thetitermivof \thisiplease Soria. ake 
$8,000,” to be entitled to specific per- 
formance, tenant must tender the full 
price during the term of the lease, 
as well as express his desire to pur- 
chase during that time. Lau v. Mc- 
Kechnie, 202 Mich. 2841168 NW 438. 


{b]. Cash payment.—Where the 
terms of an offer called for the entire 
purchase price in cash within ten 
days, payment of the entire price in 
cash must be made within the time 
specified and a tender of a certified 
check in part payment after the time 
designated is insufficient in the ab- 
sence of a waiver. Harve v. Bross, 
216 Mass. 57, 104 NE 350. 


[ec] “The word ‘buy,’ in the writ- 
ing, means, not simply an acceptance 
of the offer, but a purchase complet- 
ed by payment.” Killough v. Lee, 2 
Tex. Civ. A. 260, 21 SW ‘970. 


[d] “The word ‘purchase’ ordina- 
rily means the act of acquiring prop- 
erty by the payment of the price.” 
Hunt v. Bassett, (Mass.) 168 NE 783, 
784. 

{e] Payment of mortgage debt.— 
Where a vendor agreed to convey 
certain premises if the vendee on a 
certain day would pay a part of the 
mortgage indebtedness owed by the 
vendor to his grantor, the time of 


1104 [58 C.J.] 
the payment of the purchase price is conditional 
on the vendor’s furnishing an abstract showing ti- 
tle,*° and the time for furnishing such abstract is 
essential, in accordance with rules elsewhere consid- 
ered,®? the abstract of title must be ready and deliv- 
ered at the time stipulated®* unless such delivery 
at such time is waived or excused.°® If time is not 
essential, the abstract must be ready within a rea- 
sonable time after the date stipulated.®° 


[§ 378] 7. Time of Acquiring or Perfecting Ti- 
tle°\—a. In General. For a vendor to enforce spe- 
cific performance of a contract it is not essential 
that when he made the contract he should have had 
such title as he obligated himself to convey or such 
means and right to acquire it, as would have en- 
abled him to fulfill it on his part.°? While accord- 
ing to some decisions equity will not enforce the 
contract if, at the time it is made, the vendor has 
no interest whatsoever in the property to be con- 
veyed but has merely entered into the agreement as 
a speculation,®* ordinarily it is sufficient if he is 
able to convey the property when, by the terms of 
the contract or the equities of the case, he is re- 


3 LRA 739; 
379; 
367; 


payment of the debt was essential. 
Stembridge v. Stembridge, 87 Ky. 91, 
7 SW 611, 9 KyL 948. 


Excuses for default see supra § 
Sills 


Tendring v. 


Doce 
104 NE 158; 
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Moss v. Hanson, 17 Pa. 
Ley v. Huber, 
Abr. 680, pl. 9, 22 Reprint 572. 


Heller v. McGuin, 261 ill. 588, 
Dennett v. Norwood 


[§§ 377-380 


quired to do so in order to entitle him to the con- 
sideration.®* 


[§ 379] b. When Contract To Be Performed. Al- 
though the vendor at the time of the execution of 
the contract does not have the title he contracts to. 
convey, where the contract is not speculative, ordi- 
narily it is sufficient if he is able to convey a good 
title at the time the contract is to be performed,** 
especially where the purchaser knew at the time the 
contract was made that the vendor did not have the 
title he contracted to convey.*® It is enough if, at 


with the right to call for a conveyance and acquires 
the title contracted for by the vendee before the 
time for performance.** 


[§ 380] c. Time As of Essence of Contract. While 
it is not essential that the vendor have title at’ the 
time the contract is entered into,®* if the time of 
performance is made of the essence of the contract,°° 
in accordance with general rules,‘° a vendor must 
be ready to convey such title as the vendee con- 
tracted for at the exact time stipulated for perform- 
ance,‘! unless such time of performance is waived 


er [39] Cye 1529]. 
66. Olson v. 
331, 155 NW 301. 


67. Tahoe Pines Co. v. Newman, 59 
Cal. A. 186, 210 P 445; Townshend v. 
Goodfellow, 40 Minn. 312, 41 NW 1056, 


3 Watts (Pa.) 


London, 2 Eq. Cas. 12 ee 


Rogness, 


the time of the contract, he had an equitable title, — 


Waiver with respect to time see su- 
pra §§ 372, 373. 

Payment generally see Vendor and 
Purchaser [39 Cyc 1239]. 


56. See supra § 332. 


57. See Vendor and Purchaser [39 
Cyc 1520]. 


58. Button Land Co. v. Noon, 163 
Towa 547, 145 NW 67; Lillienthal v. 
Bierkamp, 133 Iowa 42, 110 NW 152. 


59. See supra §§ 371-373. 


60. Cohen Bros. Iron, etc., Co. v. 
Shackelford Brick Co., 197 Iowa 674, 
198 NW 318; Eller v. Newell, 159 
Iowa 711, 141 NW 52; Dillon v. Rin- 
gleman, 55 Okl. 331, 155 P 563. 


61. Cross references: 


Application of rules in other actions 
on real estate contracts see Vendor 
and Purchaser [39 Cye 1529-1536]. 

As affecting question of mutuality 
see supra § 22. 

Right of purchaser to take defective 
title see supra §§ 54-64. 


62. Cal.—Tahoe Pines Co. vy. New- 
man, 59 Cal. A. 186, 210 P 445. 


Ky.—Nolan vy. Highbaugh, 196 Ky. 
563, 245 SW 146. 


Nebr.—Coleridge Creamery Co. 
Jenkins, 66 Nebr. 129, 92 NW 123. 


N. J.—Cavanna v. Brooks, 97 N. J. 
Ba. 329, 127 A 247, 87 ALR 361. 


Va.—Parker v. Murphy, 152 Va. 173, 
146 SE 254. 


[a] Option.—The enforceability of 
an option contract does not depend on 
whether optionor had good title when 
option was given or not, if he is able 
to perform when option is exercised. 
Parker v. Murphy, 152 Va. 1738, 146 
SE 254. 

Generally see Vendor and Purchas- 
er [39 Cyc 1529]. 


63. Townsend vy. Goodfellow, 40 
Minn. 312, 41 NW 1056, 12 AmSR 736, 


Vv. 


Housing Assoc., 241 Mass. 516, 135 
NE 866; Mansfield v. Wiles, 221 Mass. 
75, 108 NE 901; Dresel v. Jordan, 104 
Mass. 407; Armstrong v. Maryland 
Coal Co:; 67) Wez-Vaa 589) 69 SiH 195° 


[a] Lease with option to pur- 
chase.—Mansfield v. Wiles, 221 Mass. 
75, 108 NE 901. 


{b] Property subject to mortgage. 
—Dennett v. Norwood Housing As- 
soc., 241 Mass. 516, 135 NE 866. 


65. U. S.—Day v. Mountin, 
Wed.) 756.0 7016 GA 11902 


Ariz.—Steward v, Sirrine, 34 Ariz. 
49° 26% P 598. 


Cal.—McKevitt ve Sacramento, 55 
Cala ACMA 22203. sees 2e 


Ill.—Braude v. Wardy, 340 Ill. 180, 
172 NE 161; Heller v. McGuin, 261 
Ill. 588, 104 NE 158; Gibson v. Brown, 
214 Ill. 330, 73 NE 578. 


Iowa.—Olson y. Rogness, 173 Iowa 
331, 155 NW 301.4 


Ky.—Nolan vy. Highbaugh, 196 Ky. 
563, 245 SW 146; Collins v. Park, 93 
Ky. 6, 18 SW 1013, 13 KyL 905. 


Md.—Maryland Constr. Co. v. Ku- 
per, 90 Md. 529, 45 ‘Av197,. 


her aa koe v. Jordan, 104 Mass. 
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Minn.—Townshend y. Goodfellow, 
40 Minn. 312, 41 NW 1056, 12 AmSR 
1365-3 HRA’ 739: 


Mont.—Cobban y. Hecklen, 27 Mont. 
245, 70 P 805. 


Nebr.—Johnson_ vy. 
Nebr. 35, 108 NW 168. 


N. D.—Golden Valley Land & Cattle 
Co. v. Johnstone, 25 N. D. 148, 141 
NW 76. 


S. C.—Mobley v. Quattlebaum, 101 
S. C. 221, 85-SH 585. 


Alta.—Crump v. MeNeill, 14 Alta. 
L. 206. : 


Generally see Vendor and Purchas- 


Higgins, 77 


12 AmSR 736, 3 LRA 739; Cavanna.-. 
v. Brooks, 97 N. J. Eq. 329, 127 A 247, 
37 ALR 361; Moss v. Hanson, 17 Pa. 
379; Tiernan v. Roland, 15 Pa. 429; 
Ley v. Huber, 3 Watts (Pa.) 367. 


68. See supra §§ 378, 379. 

69. See supra §§ 355-370. 

70. See supra § 355. 

71. Cal.—Woodruff v. Semi-Tropic 


Land, etc., Co., 87 Cal. 275, 25 P 354: 
Cleary v. Folger, 84 Cal. 316, 24 P 280, 
18 AmSR 187. 


Conn.—Stierle v. Rayner, 92 Conn. 
180, 102 A 581; Button Land Co. v. 
Noon, 163 Iowa 547, 145 NW 67. 


Kan.—Kinsley Milling Co. v. Wait. 
112-Kan. 809, 213 P 160. 


_Md.—North Ave. Land Co. vy. Bal- 
timore, 102 Md. 475, 63 A 115. 
Minn.—Stanek y. Jindra, 162 Minn. 
452, 203 NW 215. 
Mo.—Rector v. Price, 1 Mo. 373. 


N. J.—Wyatt v. Bergen, 2 N. J. 
Mise. 1169,,130 A 595 [aff 99 N. J. 
L. 738,130 A 597]. 


Oh.—Glick v. Galier, 116’ Oh. St. 41, 
155 NE385: 


Wash.—Curtis y. Oliphant, 141 
Wash. 496, 251 ~P 849; Gilman vy. 
Brunton, 94 Wash. 1, 161 P 835. 


Wis.—Harmanson y. 
Wis. 426, 187 NW 177. 


Eng.—Tilley v. Thomas, L. RB. 3 Ch. 
61; Seaton v. Mapp, 2 Coll. 556, 33 
EngCh 556, 63 Reprint 859; Withey 
Vv. Cottles*1)Simie& (St.174, do mineeh 
174, 57 Reprint 70, Turn. & R. 78, 12 
EngCh 78, 37 Reprint 1024; Hipweil 
Vv. Knight, ¥ore (Ch mxchy 401F 160 
Reprint 163; Lewis vy. Lechmere, 10 
Mod. 503, 88 Reprint 828; Lloyd v. 
Rippingdale, 1 Y. & C. Exch. 410, 160 
Reprint 167. 


Ont.—Winnifrith v. Finkleman, 6 
OntWN 432, 26 OntWR 667. 


Slatter, 176 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 380-382] 


or excused.** The principle which permits a vendor 
to perfect his title at the time of the decree?? ap- 


plies only where time is not an essential element 
of the contract.74 


[§ 381] d. Time Not as of Essence of Contract— 
(1) In General. If the time of performance is not 
regarded as essential, in accordance with general 
rules,’® it is not necessary that the vendor be in a 
position to convey at the time fixed in the contract 
such title as contracted for by the purchaser,’® but, 
provided he acts in good faith and specific perform- 
ance can be enforced without injustice to the ven- 
dee,‘* he is entitled, ordinarily, to a reasonable time 
and opportunity to obtain the title he contracted 
to convey,’*® especially where the purchaser at the 
time the contract was made,*® or before the time 
for closing,*® knew of the defect and makes no ob- 
jection until suit 1s brought. What is a reasonable 
time is a question of fact.S1 This rule is equally ap- 
plicable to cases where time was originally of the 
essence of the contract but has been waived.’? 


See also Vendor and Purchaser [39 
Cye 1531-3. 


[a] Sufficiency of abstract of title 
must be determined as of the date 


207, 100 PB 471 )). 
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Cal.—McKevitt v. Sacramento, 55 
CalhrAa tai 203 P32. 


[98 Cede] 1105 
While specific performance may be granted if the 
vendor has a good title at the time of the trial,’ in 
accordance with general rules hereinbefore stated, *4 
equity will not extend that favor to a vendor who 
has not done all that was reasonable to make a good 
title within a reasonable time’® or who is able but 


unwilling to perform at the time fixed in the con- 
chactias 


No time fixed in contract. Where no time is fixed 
in the contract for the passage of title to the ven- 
dee, in accordance with general rules,’? the vendor 
has a reasonable time in which to complete his title,’® 
but if his delay would make enforcement inequita- 
ble he will be barred of relief.8® 


[§ 382] (2) Rescission by Purchaser.°° The right 
of the vendor to time in which to perfect his title 
is subject to the limitation in some jurisdictions, and 
especially in England, that the purchaser, on learn- 
ing of the state of the title, has the right to rescind 
the contract,°' and where rescission is thus made 
the vendor is not entitled to specific performance.°®” 


BF. (2d) 56. 


Colo.—White wv: 


Greenamyre, 177 
Colon ss cet bee le4. 


when abstract is to be furnished and 
deal closed where time is essential. 
Hayne vy. Fenton, 321 Ill. 442, 151 NE 
877; Cobb v. Willrett, 313 Ill. 92, 144 
NE 834; Baker v. Baker, 284 Ill. 537, 
120 NE 525; Smith v. Hunter, 241 Ill. 
514, 89 NE 686, 182 AmSR 231; Skeen 
v. Patterson, i180 Ill. 289, 54 NE 196. 


[b] Tender on Sunday.—Where 
the contract making time essential 
called for a conveyance on the first 
day of June, which fell on Sunday, 
when no tender was made, a tender 
on the following day would be suffi- 


cient. Cudney v. Gives, 20 Ont. 500. 
72. See supra § 373. 
73. See infra § 384. 
74. Skeen v. Patterson, 180 Ill. 289, 


54 NE 196. 
75. See supra §§ 352, 353. 


76. Md.—Maryland Constr. Co. v. 
Kuper, 90 Md. 529, 45 A 197. 


N. J.—Gerba v. Mitruske, 84 N. J. 
Eq. 79, 141, 94 A 34. 


N. Y.—Hun v. Bourdon, 
Div. 351, 68 NYS 112. 


N. D.—Woodward v. McCollum, 16 
N. D. 42, 111 NW 623. 


Okl.—Dillon vy. Ringleman, 55 Okl. 
3oL,, loo 563; 


Ss. C.—Wightman v. Reside, 2 S. C. 
Eq. 578; Osborne vy. Bremar, 1 S. C. 
Eq. 486. 


Eng.—Parkin v. Thorold, 16 Beay. 
59, 51 Reprint 698; Taylor v. Brown, 
2 Beav. 180, 17 EngCh 180, 48 Reprint 
1149; Fordyce v. Ford, 4 Bro. Ch. 494, 
29 Reprint 1007; Pincke v. Curteis, 
4 Bro. Ch. 329, 29 Reprint 918; Boehm 
v. Wood, 1 Jac. & W. 419, 21 Rev. 
Rep. 213, 37 Reprint 435; Radcliffe 
v. Warrington, 12 Ves. Jr. 326, 33 Re- 
print 124; Seton v. Slade, 7 Ves. al th ic 
264, 6 Rev. Rep. 124, 32 Reprint 108; 
Wynn v. Morgan, 7 Ves. Jr. 202, 32 
Reprint 82; Hertford y. Boore, 5 Ves. 
Jr. 719, 5 Rev. Rep. 149, 31 Reprint 
823. 


77, Shonsey v. Clayton, 107 Nebr. 
695, 187 NW 113. 


7g. Ariz—Walton v. McKinney, 11 
Ariz. 385, 94 P 1122 [aff reh 12 Ariz. 


[58 C. J.—70] 


57 App. 


Ga.—Smith v. David, 168: Ga. 511, 
148 SE 265 [cit Cyc]. 


Ky.—Buckhorn Coal, ete., Co. v. 
Lewis, 232 Ky. 415, 283 SW (2d) 596; 
Kimsey v. Posey, 148 Ky. 54, 145 SW 
1121; Posey v. Kimsey, 146 Ky. 205, 
L142 7°SW 7035) Logan we Bull, 7&8) Kye 
607; Gaither v. O’Doherty, 12 S. W. 
306, 11 KyL 594. 


Mass.—Mansfield v. 
Mass. 75, 108 NE 901; 
dan, 104 Mass. 407. 


N. J.—Mahaffey v. Sarshik, 101 N. 
J. Eq. 297, 187 A 887; Merlis v. G. & 


Wiles, 221 
resel v. Jor- 


M. Corporation, 143 A 139; McNally 
v. Palmer, 100 A 335. 
N. Y.—Begen v. Pettus, 80 Misc. 


120, 140 NYS 765 [aff 167 App. Div. 
622, 153 NYS 43 (motion dism 216 N. 
Yi 76150 11! INE 1085): 


W. Va.—Ruckman v. Hay, 92 W. 
Va. 97, 114 SE 514; Rollyson y. Bourn, 
85 W. Va. 15, 100 SE 682. 


Alta.—Pugh v. Knott, 12 Alta. L. 
899; Goodchild v. Bethel, 8 Alta. L. 
98. 


Generally see Vendor and Purchas- 
er [39 Cye 1531]. 


79. Ga.—Mims v. Jones, 135 Ga. 
541, 69 SE 824. 

Iowa.—Sharp v. Bremer, 192 Iowa 
797, 185 NW 449. 

Va.—Reeves v. Dickey, 10 Gratt. 
(51 Va.) 138. 

W. Va.—Dodson vy. Hays, 29 W. Va. 


Di Ger et w4elebe 

Alta.—Goodchild vy. Bethel, 8 Alta. 
L. 98. 

80. Eppig v. Gruhn, 94 Misc. 443, 
159 NYS 549. 

Sipe Smith va Davids alos™ Gam 6155 
148 SE 265. 

82. Shonsey v. Clayton, 107 Nebr. 
695, 187 NW 113. 

Waiver with respect to time see su- 
pra § 373. 

83. See infra § 384. 

84 Necessity of diligence see su- 
pra § 353. 

85. U. S.—Texas Co. v. Herring, 19 


Del.—Kittinger v. Rossman, 12 Del. 
lao was TER IN SkSe 


Ill.— Bothwell v. Schmidt, 248 Ill. 
586, 94 NE 82. 


Iowa.—Hller v. Newell, 
711, 141 NW 52. 


Mich.—Meshew v. Southworth, 133 
Mich. 335, 94 NW 1047. 


N. Y.—Begen v. Pettus, 144 App. 
Div. 476, 129° NYS 21'8:" Maupai iv. 
Jackson, 64 Mise. 407, 118 NYS 513 
[aff 139 App. Div. 524, 124 NYS 220]; 
Park Slope ,Amusement Corp. v. 
Schultheis, 127 Misc. 884, 217 NYS 
rae 


Oh.—Zeidman yv. Davis, 37 Oh. App. 
418, 174 NE 790; Condorodis v. Kling, 
33 Oh. App. 452, 169 NE 836. 


Delay in performance see infra §§ 
387-405. 


86. Kobrin v. Drazin, 97 N. J. Eq. 
400, 128 A 796. 


87. See supra § 354. 


88. U. S.—Texas Co. v. Herring, 
LOBE 2620). 6. 


Ky.—Collins v. Park, 93 Ky. 6, 18 
SW 10138, 13 KyL 905; Tapp v. Nock, 
89 Ky. 414, 12 SW 713, 11 KyL 611. 


N. Y.—More v. Smedburgh, 8 Paige 
600 [aff 26 Wend. 238]. 


N. D.—Arnett v. Smith, 11 N. D. 
55, 88 NW 1037. 


Oh.—Ursuline Community v. Hu- 
neke, 11 Oh. Dec. (Reprint) 30, 24 
CincLBul 153. 


89. See infra § 388. 


20. Effect of rescission or termi- 
nation see supra § 165. 


91. See Vendor and Purchaser [39 
Cyc 1410]. 


92. Md.—North Ave. Land Co. v. 
Baltimore, 102 Md. 475, 63 A 115. 


Mass.—Richmond v. Gray, 3 Allen 
25. 


Va.—Jackson v. Ligon, 3 Leigh (30 
Va inLel. 


Eng.—Bellamy v. Debenham, [1891] 
1 Ch. 412; Wylson v. Dunn, 34 Ch. D. 
569; Brewer v. Broadwood, 22 Ch. D. 
105; Weston v. Savage, 10 Ch. D. 736: 
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Where, however, the purchaser knew of the defects 
in the title at the time the contract was made, he 
cannot rescind before the time fixed for performance 
so as to bar relief by specific performance.®? 


[§ 383] (3) Perfecting Title pending Suit. Where 
time is not of the essence of the contract,®* in ac- 
cordance with, and subject to, the general rules 
hereinbefore considered,®® the vendor, bringing suit 
within a reasonable time,®® and using diligence in 
remedying the defects, is allowed to perfect the 
title pending the suit;°7 but a vendor who knowing- 
ly conceals or misrepresents the state of his title 
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such title.?8 


eree.® 


will not be granted specific performance although, 


Forrer v. Nash, 35 Beav. 167, 55 Re- 
print 858; Dowson vy. Solomon, 1 Dr. 
& Sm. 1, 62 Reprint 278; Hoggart v. 
Scott, 1 Russ. & M. 293, 5 EngCh 293, 
39 Reprint 113, Taml. 500, 12 EngCh 


500,) 48 Reprint, 199; 31 greys wep: 
abe WA 
Ont.—Robinson v. Harris, 21 Ont. 


43 [aff 19 Ont. App. 134 (rev on other 
Broundss 21 iGaniS.665 5900) f  baisley, 
v. Wills, 19 Ont. 303. 


93. Goodchild v. Bethel, 8 Alta. L. 
98; St. Denis v. Higgins, 24 Ont. 230. 


94. See supra §§ 352, 353, 357-370. 
95. See supra § 381. 

96. See infra §§ 420-438. 

97. Ga—Smith v. David, 168 Ga. 


511, 148 SE 265 [cit Cyc]. 


Ky.—Buckhorn Coal, etc., Co. v. 
Lewis, 23 SW (2d) 596, 282 Ky. 415; 
Logan v. Bull, 78 Ky. 607; Finnegan 
Vee Summers, 928) Ky 2180.90 ss Ww 
261; Hisle v. Witherspoon, 19 KyL 
1013, 42 SW 842; Gaither v. O’Doh- 
erty, 11 KyL 594, 12 SW 306 (after 
suit is brought against vendor for 
rescission). 

Mo.—Scannell v. American Soda 
Fountain Co., 161 Mo. 606, 61 SW 889. 


N. J.—Oakey v. Cook, 41 N. J. Eq. 
350, 7 A 495; Second Union Co-op. 
Land, etc., Soc. v. Hardy, 31 N. J. Eq. 
442, 


N. Y.—Reiners v. Niederstein, 55 
App. Div. 80, 67 NYS 41. But see 
Huber v. Burke, 11 Serg. & R. (Pa.) 
238 (defects must be removed when 
suit is brought). 


Generally see Vendor and Purchas- 
er [39 Cye 1533-1534]. p 


98. Spencer v. Sandusky, 46 W. Va. 
582, 33 SH 221. 


99. See supra §§ 3538, 381. 

1. See supra §§ 352, 357-370. 

2. See infra §§ 420-433. 

38. Wooding v. Crain, 10 Wash. 35, 


38 P 756; Williamson v. Neeves, 94 
Wis. 656, 69 NW 806. 


4 U. S.—Hepburn v. Dunlop, 1 
Wheat. 179, 4 L. ed. 65; Hepburn v. 
Auld, 5 Cranch 262, 3 L. ed. 96; Ken- 
tucky Distilleries, etc., Co. v. Blanton, 
149 Fed. 31, 80 CCA 343 [aff 120 Fea. 
218, and cert den 205 U. S. 543, 27 SCt 
790, 51 Li. ed. 922]. 


Ky.—Woodson vy. Scott, 1 Dana 470. 


Neb.—Schlake v. Healey, 108 Neb. 
35, 187 NW 427 (time limit waived). 


N. Y.—Strasbourger v. Hesu Realty 
Co., 198 App. Div. 805, 191 NYS 133; 
Scudder v. Lehman, 142 App. Div. 631, 
127 NYS 470; Pakas v. Clarke, 136 
App. Div. 492, 121 NYS 192 [aff 203 N. 
Y. 534, 96 NE 1124]; Baumeister v. 
Demuth, 84 App. Div. 399, 82 NYS 
835; Baumeister v. Demuth, 84 App. 


For later cases, developments and changes in the law see Annotations, same title and section n 


Div. 394, 82 NYS 831 [rev 40 Misc. 22, 
81 NYS 148, and aff 178 N. Y.1630,.721 
NE 1128]; Viele v. Troy, etc., R. Co., 
21 Barb. 381 [aff 20 N. Y. 184]; Schif- 
ferdecker v. Busch, 130 Misc. 625, 225 
NYS 106; Joseph Loria, Inc., v. Stan- 
ton Co., 115 Misc. 640, 190 NYS 131; 
Hugel v. Habel, 56 Misc. 402, 106 NYS 
581 [rev 132 App. Div. 327, 117 NYS 
78]; Baldwin v. Salter, 8 Paige 473; 
Garden St. Reformed _ Protestant 
Dutch Church v. Mott, 7 Paige 77, 32 
AmD 613. 


Oh.—Pugh vy. Chesseldine, 11 Oh. 
109, 37 AmD 414; Wilson vy. Tappan, 
6 Oh 72: 


Wis.—McKinney v. Jones, 
39, 11 NW 606, 12 NW 381. 


Eng.—Wynn v. Morgan, 7 Ves. Jr. 
202, 32 Reprint 82 (sufficient if it ap- 
pears, by report of the master, that 
a good title can be given at the time 
of the report). 


Ont.—Paisley v. Wills, 19 Ont. 303. 


[a] Release of judgment lien.— 
Where a land sale contract did not 
make time of the essence in perfect- 
ing title, 
stances had occurred at the time of 
filing a release of judgment subse- 
quent to the closing of title, the re- 
lease would cure the objection as to 
the judgment being a lien on the land. 
Joseph Loria, Inc., v. Stanton Co., 115 
Misc. 640, 190 NYS 131. 


5. U. S.-—Mackey Wall Plaster Co. 
v. U. S. Gypsum Co., 244 Fed. 275. 


Ala.—Melton v. Stuart, 213 Ala. 574, 
105 S 659. 


Cal.—Dore v. Southern Pac. Co., 163 
Cal. 182, 124 P 817; Allstead v. Nicol, 
123 Cal. 594, 56 P 452; McKevitt v. 
Sacramento, 55 iCal. App: 11°75 203 =e 
132. 


55 Wis. 


D. C.—Robb v. Crawford, 56 App. 
D. C. 394, 16 F. (2d) 339. 


Ill—Braude v. Wardy, 340 Ill. 180, 
172 NE 161; Heller v. McGuin, 261 
Ill. 588, 104 NB 158. 


Kan.—Monarch Portland Cement 
ea v. Washburn, 89 Kan. 874, 133 P 
156. 


Ky.—Gillock v. Hoover, 207 Ky. 21, 
268 SW 592. 


Md.—Louis K. Liggett Co. v. Rose, 
152 Md. 146, 136 A 651; Hammer vy. 
Westphal, 120 Md. 15, 87 A 488; Mary- 
land Constr. Co. v. Kuper, 90 Md. 529, 
45 A 197; Goodwin v. White, 59 Md. 
503; Gill v. Wells, 59 Md. 492; 
Buchanan vy. Lorman, 3 Gill 51. 


Mass.—James v. Columbia Secur- 
ities Co., 246 Mass. 210, 141 NE 72; 
Dennett v. Norwood Housing Assoc., 
241 Mass. 516, 185 NE 866. 


Be ae v. Williamson, 37 Mo. 


Nebr.—Seaver v. Hall, 50 Nebr. 878, 


[§ 384] (4) Before Trial or Decree. 
ance with, and subject to, rules hereinbefore stat- 
ed,®® where time is not of the essence of the con- 
tract,: it is sufficient if the vendor, bringing suit 
within a reasonable time,” perfects his title at the 
time the suit is commenced,* or at the time of trial 
or hearing,* or if it is ready at the time of the de- 
Ordinarily in the absence of some special 
equity in favor of the vendor,® title must be per- 


and no change of circum-‘ 


i 
) 


“E99 382-384 | 


after suit is brought, the defects are cured if at the 
time of the hearing the purchaser objects to taking 


In accord- 


70 NW 378 [aff reh 52 Neb. 316, 72 NW 
Py liA : 


N. J.—Joachim v. Belfus, 107 N. J. 
Eq. 240, 152. A. 161s . Rosenson. wv 
Bochenek, 102 N. J. Eq. 5438, 141 A 
753 [rev 101 N. J. Eq. 479, 138 A 533]; 
Larkin v. Koether, (Ch.) 137 A 849; 
Kobrin v. Drazin, 97 N. J. Eq. 400, 
128 A 796; Nass v. Munzing, 100 N. J. 
Eq. 421, 136 A 344 [aff 101 N. J. Ea. 
798, 138 A 922]; Randolph v. General 
Investors} Co., 96 N. J. Eq. 227, 124 A 
765 [rev on other grounds 97 N. J. Ea. 
493, 128 A 156]; McNally v. Palmer, 
100 A 335; Gerba v. Mitruske, 84 N. J. 
Eq. 79, 141, 94 A 34; Agens v. Koch, 
74°N. J. Hg. 528, 70 A 348. 

N. Y.—Jenkins v. Fahey, 73 N. Y. 
855 [rev 11 Hun 351]; Seymour v. 
Delancy, 3 Cow. 445, 15 AmD 270 [rev 
6 Johns. Ch. 222]; Brown v. Haff, 5 


Paige 235, 28 AmD 425; Pierce v. 
Nichols, 1 Paige 244. 
Oh.—Schaengold vy. Dick, 36 Oh. 


App. 78, 172 NE 839; O’Farrell v. Sun- 
ener Coal>Cos"20 Ohne Cir, Ct. N; 
. oo. 


Pa.—Moss v. Hanson, 17 Pa. 379; 
Tarr v. Glading, 1 Phila. 370. But see 
Huber -v.\ Burke, “11 Sere’ & Ri 238 
(where the defects must be removed 
when suit is brought). 


S. C.—Lyles ,v. Kirkpatrick, 9 S. 
P 265; Dubose v. James, 16 S. C. Eq. 


Tenn.—Fraker vy. Brazelton, 12 Lea 
278; Blackmore v. Shelby, 8 Humphr. 
439; Mullens v. Big Creek Gap, etc., 
Co., (Ch. App.) 35 SW 439. 


Va.—Peers v. Barnett, 12 Gratt. (53 
Va.) 410 (title becomes good by lapse 
of time); Mays v. Swope, 8 Gratt. (49 
Va.) 46. 

W. Va.—Broemsen v. Agnic, 70 W. 
Va; 106, 73) SH 2535 Corey. Wigner, 
32 W. Va. 277, 9 SE 36 (title becomes 
good by lapse of time); Vaught v. 
Cain, 31 W. Va. 424; Tavenner vy. 
Barrett, 21 W. Va. 657. 


Wis.—Gates v. Parmly, 93 Wis. 294 
66 NW 253, 67 NW 739. ‘ 


Eng.—Bennet College vy. Carey, 3 
Bro. Ch. 390, 29 Reprint 602; Salis. 
bury v. Hatcher, 2° Y: & Coll. 54, 21 
EngCh 54, 63 Reprint 24; Eyston v. 
Symonds, 1 Y. & Coll. 608, 206 EngCh 
608, 62 Reprint 1038; Hoggart vy. 


>. 


Scott, 5 Russ. 293, 5 EngCh 293, 39 


Reprint 113, Tam]. 600, 12 EngCh 500, 
48 Reprint 199; Paton v. Rogers, 6 
Madd. 256, 56 Reprint 1088; Langford 
v. Pitt, 2 P. Wms. 629, 24 Reprint 


890: Wynn v. Morgan, 7 Ves. Jr. 202, 


32 Reprint 82; Townsend v. Champer- 
nowne, 3 Y. & C. Exch. 505, 180 Re- 
print 801. 4 
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Generally see Vendor and Purchas- 
er [89 Cyc 1533-1534], 5 
6. See infra § 386. 


he Ties eee 
umber, 


§§ 384-387] 


fected at the time of the final decree.? 


[§ 385] (5) Continuance for Perfecting Title. 
Where time is not of the essence of the contract, 
the vendor may be allowed time after bringing suit 
to perfect his title or obtain evidence of its suffi- 
ciency, but as in the ease of continuances general- 
ly,?° such privilege is not granted as a matter of 
course,*? and is not to be granted in cases which 
would prejudice the rights of the purchaser,!2 or 
hee the vendor fraudulently concealed the de- 
eet. 


[§ 386] (6) After Final Decree. In some juris- 
dictions it has been held that when the vendor, by 
reason of the silence or conduct of the purchaser 
regarding the title to be conveyed during the-nego- 
tiations or in the progress of the cause, has lost an 
opportunity to perfect his title before the decree, 
this opportunity still will be afforded to him by the 
allowance of a reasonable time after the decree if it 
can be done without hardship to the vendee,!* but in 
the absence of some such special equity the court 
has no discretion to extend the time after the final 
decree.*® 


7. Joachim v. Belfus, 108 N. J. Eq.; Boardman vy. Bubert, 325 Ill. 38, 155 
NE 784 (two months); 
55 Ill. 307 (thirteen years); 
vis Fcoch;,’ 126. Lowa 131, 
Larimer v. Chicago, 


199, 154 A 530 [gr reh 107 N. J. Eq. 
240, 152 A 161]. 


8. See supra §§ 352, 356-370. (eleven months); 
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[§ 387] 8. Delay in Performance!*—a, In Gen- 
eral. While the stipulated time for performance 
may not be of the essence of the contract, it may 
be an element sufficiently material,!7 in the circum- 
stances of a particular case, to justify a refusal of 
relief if complainant’s delay is unreasonable, inex- 
cusable and unjustified.'S To relieve a party from 
the consequences of delay and permit a grant of spe- 
cific performance the delay must be excusable, and 
the situation of the parties or of the property must 
remain unchanged so that injury may not result.!® 
Tm addition to the denial of relief in suits to enforce 
real estate contracts, relief has been denied because 
of delay in the case of other contracts, such as 
agreements to assign a judgment?°® or patent right,?1 
to sell stock,?? to organize a corporation,?* to re- 
new a lease** or notes,?® to cancel a note,?® to ex- 
ecute a mortgage,*’ to erect a bridge across grant- 
ed premises,”* to erect a railroad station on com- 
plainant’s land,?°® to sell slaves,?® to deliver a con- 
tract of insurance,*! to permit the use of a ditch,?? 
to keep open a lane,®* to accumulate a fund to be 
paid in leu of dower,** and in the case of awards.?5 


per. 456 (twelve years). 


21. New York Paper Bag Mach. 
Co. v. Union Paper Bag Mach. Co., 
32 Fed. 783; Harrigan v. Smith, (N. 
J. Ch.) 40 A 13 (five years). 


Fitch v. Boyd, 
Fendley 
101 NW 766 


9. Beckwith vy. Marryman, 2 Dana|etc., R. Co., 38 Iowa 679 (fourteen 
(Ky.) 371; Grillenberger v. Spencer,| years); Glenn v. Lowther, 219 Ky. 22. See cases infra this note. 
7 Misc. 601, 27 NYS 864. 383, 293 SW 947; Davis v. McCain, [a] Purchaser plaintiff.—Davis v 


(La.) 132 S 758 (eleven years); 


Raith 


10. See Continuances §§ 4, 5; infra : Davis, . 225) U.S. 90; 8. SCh 825° iaet. 

§§ 568-572. v. Cohen, 142 Md. 38, 119 A 700 (five| eq. 635; York v. Passaic Rolling-Mill 

any months); De Crette v. Bonaparte, 139} Go, 30 Fed, 471: Diamond State Iron 

11. Christian v. Cabell, 22 Gratt.| Md. 252, 114 A 880; Justice v. Soder- COE Ane Del Ch. 163. 14. & 27 
(63 Va.) 82. lund, 225 Mass. 320, 114 NE 623 (three a UG eh Ra y , 

Poe Mich (five years); Wonson y. Fenno, 129 

12. Peo. v. Stock Brokers’ Bldg. Se aa Stewart, nee i 1ch.| Mass. 405; Ringler v. Jetty, 35 Misc. 

Co., 92 N. Y. 98 [mod 28 Hun 274]; 713 (ten years); Oakman| 750, 72 NYS 362; Schimpif v. Dime 


Christian v. Cabell, 22 Gratt. (63 Va.) 
82. 


[a] Thus the ‘courts have never 
gone so far as to hold the action open 
and undetermined to enable the seller 
to bring suit against other parties, 
and try the experiment of an effort to 
secure a good title at some uncertain 
date in the future.” Peo. v. Stock 
Brokers’ Bldg. Co., 92 N. Y. 98 [mod 
28 Hun 274]. 


13. Christian .v. Cabell, 22 Gratt: 
(63 Va.) 82. 


14. Joachim v. Belfus, 107 N. J. 
Wigs 240-152, A: 161; Van, Riper. .v. 
Wickersham, 77 N. J. Eq. 232, 76 A 
1020, 30 LRANS 25, AnnCas1912A 319. 


[a] Failure of vendee to object to 
title until the very day of the hear- 
ing creates such’an equity in favor 
of the vendor that he will be allowed 
a reasonable time after the decree to 
perfect his title. Van Riper v. Wick- 
ersham, 77 N. J. Eq. 232, 76 A 1020, 
30 LRANS 25, AnnCas1912A 319. 


15. Bothwell v. Schmidt, 248 Il. 
586, 94 NE 82; Joachim v. Belfus, 108 
N. J. Eq. 199, 154 A 530 [gr reh 107 
IN, J. Hq. 240, 152 A161]. { 


16. Delay as ground for rescission 
or forfeiture see Vendor and Purchas- 
er [39 Cye 1368, 1411]. 


Time to sue, limitations, and laches 
“see infra §§ 418-433. 


17. See supra § 353. 
18. See cases infra this note. 


[a] Delay of purchaser fatal.— 
Giddens v. Estero Bay Estates, 18 F. 
(2d) 265 [aff 14 F. (2d) 171]; Grote- 
fend ‘v. May, 83 Cal. A. 321, 165 ok 
27 (eight years); Hopkins v. Lewis, 
18 Cal. App. 107, 122 P 433 (six years); 


v. Esper, 206 Mich. 315, 172 NW 3875 
(two months); Fox v. Fridrich, 96 
N. J. Eq. 456, 126 A 535 (two months); 
Hatche vy. sCovbs 4. JOlns, (Ou GN. ays.) 
559; Mahon v. Leech, 11 N. D. 181, 90 
NW 807; Kirby v. Harrison, 2 Oh. 
St: 326,59 AmD 677; In re Kutz, 259 
Pa. 548, 103 A 293; Jones v. Jones, 
11 Phila. (Pa.) 559; Roberts v. Braf- 
fett, 33 Utah 51, 92 P 789 (two and one- 
half years); Wilkinson v. Poling, 74 
W. Va. 399, 82 SH 47 (four years); 
Firth v. Greenwood, 1 Jur. N. S. 866 
(three years); Harrington v. Wheeler, 
4 Ves. Jr. 686, 31 Reprint 354; Wal- 
lace v. Hesslein, 29 Can. S. C. 171; 
Frederickson v. Stanton, 6 Sask. L. 
105;-Stewart v. Borm, 4 Sask. L. 260. 


[b] Delay of vendor fatal.—Kit- 
tinger v. Rossman, 12 Del. Ch. 276, 
112 A 388; Macheca v. Bernard, 167 
La. 5738, 119 S 878 (Seven years); 
Begen v. Pettus, 144 App. Div. 476, 
129 NYS 218; Johnson Const. Co. v. 
Austin, 55 N. D. 905, 215 NW 484 (two 
and one-half years); Zeidman y. 
Davis, 37 Oh. App. 418, 174 NE 790; 
Condorodis v. Kling, 33 Oh. App. 452, 
169 NE 836 (sixty-four days); Kerlin 
v. Knipp, 33 PittsbLegJNS (Pa.). 420; 
Venn 'v. Cattell,.27_ Le Ti Rep. N. S. 
469 (three months delay furnishing 
abstract); Guest v. Homfray, 5 Ves. 
Ins Si) 31) Reprint 8755\7 Nixon Vv. 
Logie, 4 Man. 366. 


[c] Delay of lessor fatal.—Parker 
Vv. Erith, 1 Sim. °& St. 199; 2. EngCh 
199, 57 Reprint 80. 


19. Hayne v. Fenton, 321 Ill. 442, 
151 NE 877; Wood v. Sheffer, 248 Ill. 
617, 94 NE 24; Young v. Daniels, 2 
Iowa 126, 68 AmD 477; Kitching v. 
Browne, 119 Misc. 513, 197 NYS 441; 
Hutcheson v. McNutt, 1 Ohio 14. 


20. Clark v. Edwards, 58 Pa. Su- 


Deposit, etc., Bank, 208 Pa. 380, 57 A 
767; Rogers v. Van Nartwick, 87 Wis. 
414, 58 NW 757; Levy v. Stogdon, 
[1899] 1 Ch. 5 (reversionary inter- 
est). J 
[b] Vendor plaintiff.—Demarest v. 
McKee,:2 Grant (Pa.) 248 (delay until 
stock becomes valueless); Umfried 
v. Brooks, 14 Wash. 675, 45 P 310. 


23. Hernreich v. Lidberg, 105 Il. 
A. 495 (one year). 

24. Myers v. Silljacks, 58 Md. 319 
(twelve years). 

25. .Cohn v. Mitchell, 115 Dll. 124, 
3 NE 420. 

26. Wendover v. Baker, 
273, 25 SW 918. 

27. Nelson v. Hagerstown Bank, 27 
Md. 51 (eleven years); Insurance 
Co. of North America v. Union Canal 
Co., 2 PaLJ 65 (fifteen years). 


28. Williams v. Hart, 116 Mass. 
513 (twenty years). 


121 Mo. 


29. Thurmond v. Chesapeake, etc., 
R. Co., 140 Fed. 697, 72 CCA 191 (six- 
teen years). 

30. Strickland v. Fowler, 21 N. C. 
629 (nine years). 


31. Markey v. Mutual Ben. L. Ins. 
Cos, LE se Cas No. 9: 09N8 


32. Thoemke y. Fiedler, 
386, 64 NW 10380. 


83. McCue v. Ralston, 9 Gratt. (50 
Va.) 4380 (twenty years). 


34. Sullings v. Sullings, 
(Mass.) 2384 (fifteen years). 


35. Chicago, etc., R. Co. v. Stew- 
art,19 Fed. 5; McNeil v. Magee, 16 F, 
Cas, No. 8,915, 5 Mason 244, 
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iS 388] b. No Time 


denied relief.*7 


[§ 389] c. Delay As Indicating Abandonment. 
Unexplained delay or acquiescence for an unrea- 
sonable length of time is evidence of an abandon- 
ment of the contract by plaintiff.** 


[§ 390] d. Mere Lapse of Time. 
a reasonable time for performance 
may be allowed*® and the mere lapse of time does 
not necessarily bar plaintiff of relief.*° 


not essential, 


Fixed for Performance. 
Where no time of performance is fixed by the con- 
tract, the law implies that it is to be performed 
within a reasonable time,*® so where plaintiff de- 
lays performance an unreasonable time he may be 
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Where time is | In General. 


No rule 


respecting the length of the delay which will be fa- 


cr See supra §§ 354, 375, 381. 
ie, Si—TexasiCovawe | Herring, 
19 om (2d) 56. 
Tll.—Willhite v. Schurtz, 294 Ill. 309, 
128 NE 551. 
Ind.—Horner vy. Clark, 27 Ind. A. 
6, 60 NE 732. 


Md.—Lawson v. Mullinex, 104 Md: 


156, 64 A 938. 


Mass.—Whitney v. Cheshire R. Co., 
910 Mass. 263, 96 N. EB. 676 (thirty- 
eight years unreasonable); Williams 
v. Hart, 116 Mass. 513. 

N. H.—Pickering v. Pickering, 38 
N. H. 400 (ten years delay unreason- 
able). 


N. J.—Cramer v. Mooney, 59 N. J. 
Hq. 164, 44 A 625. 


N. Y.—Hughes v. Buffalo, 134 Misc. 
598, 236 NYS 255. 

Okl.—Crutchfield v. Griffin, 139 Okl. 
35, 280 BP 1075. 


Tex.—English v. Underwood, 
A.) 5 SW (2d) 1033. 


Va. 
Va.) 83 

Wis.—Williamson vy. 
Wis. 656, 69 NW 806. 


[a] Unreasonable time.—A tender 
of an oil lease nine and one-half 
months after execution of agreement, 
and over thirty days after acquiring 
title, was not within a reasonable 
a Texas Co. vy. Herring, 19 F. (2a) 
56. 


(Civ. 


Neeves, 94 


Ark.—Swaim v. Beakley, 133 


38. 
Ark. 406, 202 SW 476. 


-Ill.—McLaurie v. Barnes, 72 Ill. 73 
(six years and nine months). 


Ind.—Bennett Vv. Welch, 25 Ind. 140, 
87 AmD 354. 


Ky.—Cocanougher v. Green, 93 Ky. 
519, 20 SW 542, 14 KyL 507. 


N. J.—Fox v. Fridrich, 96 N. J. Eq. 
156. 126 A 535 (two months). 


N. C.—Robinet v. Hamby, 132 N. C. 
ane 43 SE 907; Love v. Welch, 97 N. 
. 200, 2 SE 242 (three years). 


Okl.—Freeman v. King, 111 Okl. 27, 
238 P 850 (three years). 


Or.—HEspenhain v. Barker, 121 Or. 
621, 256 P 766; Collins v. Keller, 62 
Or, 169) 124 P.682. 


Pa.—In re Stewart, 278 Pa. 318, 123 
A 287 (ten years delay); Magee vy. 
Hutton, 5 Pa. Dist. & Co. 


Tex.—De Cordova v. Smith, 9 Tex. 
129, 58 AmD 136. 


Va.—Anthony v. Leftwich, 3 Rand. 
(24 Va.) 238. 


Wash.—Voight v. Fidelity Inv. Co., 
49 Wash. 612, 96 P 162; Hogan v- 
Kyle, 7 Wash. 595, 35 P 399, 38 AmSR 
910. 


W. Va.—Wellman v. Virginian R. 
Co., 85 W. Va. 169, LOL SH 252. 


Waiver or abandonment of right 
see supra §§ 65, 66 


39. See supra § 353. 


40. South Jersey Furniture Cor- 
poration v. Dorsey, 95 N. J. Eq. 530, 
123 A 548 [aff 99 N. J. Eq. 433, 1382 A 
9931]; Becker va. Patten, \l" Ban Dist 
24, 10 Pa. Co. 643 (sixteen days). 


41. Newark y. Lindsley, (N. J. Ch.) 
114 A 794, 


42. See infra § 419. 


43. U. S.—Townsend v. Vander- 
werker, 160 U. S. 171, 16 SCt 258, 40 
L. ed. 383; Coulson v. Walton, 9 Pet. 
62, 83, 9 L. ed. 51 (forty eight years); 
Mound Mines Co. v. Hawthorne, 173 
Fed. 882, 97 CCA 394; Nowell v. Mc- 
Bride, 162 Fed. 432, 89 CCA 318; Hun- 
ter v. Marlboro, 12.F. Cas. No. 6,908, 
2 Woodb. & M. 168. 


Cal_—Altman vy. Blewett, 93 Cal. A. 
SilG, 26Om Eo. 


Ga.—Clower vy. Godwin, 140 Ga. 128, 
78 SE 714 (nearly five years); Brown 
v. Newsom, 24 Ga. 466 (twenty years). 


Il,— Louisville, etc.) RR.” Cony. T= 
linois Cent. R. Co., 174 Ill. 448, 51 NE 
824; Litsey v. Whittemore, 111 Ill. 267 
(four months, no time fixed for per- 
formance); McFarlane v. Williams, 
107 Ill. 33 (three months after de- 
fendant’s refusal) 


Iowa.—Fisher v. Carrol 
Fair, etc., Assoc., 103 Iowa 745, 72 NW 
684 (four years); Butler v. Archer, 76 
Iowa 551, 41 NW 309 (one month). 


Ky.—Bean v. Brown, 202 Ky. 215, 
259 SW 47; Fletcher v. Wireman, 152 
Ky. 565, 153 SW 982; Harris v. Green- 
leaf, 117 Ky. 817, 79 SW 267, 25 KyL 
1940; Spalding v. Alexander, 6 Bush 
160; Henry v. Graddy, 5 B. Mon. 450; 
Woodson v. Scott, 1 Dana 470; Logan 
v. McChard, 2 A. K. Marsh. 224; Stone 
v. First Nat. Bank, 4 KyL 438. 


Md.—Pratt v.. Gray, 1395 Md. 47.2) 


County 


115 A 764; Caplan v. Buckner, 123 
Md. 590, 91 A 481. 
Mass.—Ryder v. Robinson, 109 


Mass. 67. 


Mich.—Farrell v. Hannan Real Es- 
tate xchange, 251 Mich. 669, 232 NW 
209; Mead v. Detroit-Traverse Realty 
Co., 251 Mich. 478, 232 NW 355; Mc- 
Arthur v. Cheboyan, 156 Mich. 152, 
120 NW 575; Kimball v. Goodburn, 
32 Mich, 10. 

Minn.—Joslyn v. Schwend, 89 Minn. 
(ARS OSs NOVO 


been no intervening rights of third persons. 


[§ 391] e. Prejudicial Change in Conditions—(1) 
Although plaintiff’s delay has not per- 
sisted so long as to amount to,an abandonment of 
the contract, specific enforcement of the contract 
may be inequitable** where the situation of the par- 


[$§ 388-391 


tal to relief can be laid down, but each case must 
depend on its peculiar circumstances.*? 
the lapse of time may be important in connection 
with the statute of limitations in bringing suit,** 
a delay will not deprive plaintiff of relief if he had 
never abandoned the contract, and defendant has 
suffered nothing from the delay for which he can- 
not be compensated in the decree, and there have 


Except as 


3,43 


in Wolf v. Great 


Mont.—Dis. op. 
Co., 15 Mont. 49, 


Falls Power, ete., 
38 P 115. 


N. H.—White v. Poole, 74 N. H. 71, 
65 2A, 12/55. 


N. J.—Rapps v. Tulenko, 102 N: J: 
Eq. 207, 140 A 244; Nass v. Munzing, 
100 N. J. Eq. 421, 136 A 344 [aff 101 
N. J. Eq. 798, 138 A -922)3> Day eye 
Devitt, 79 N. J. Eq. 342, 81 A 368; 
Pred iv. 5E red, Nes. i\Ch» 50nA Ttiee 
Miller v. Miller, 25 N. J. Eq. 354 (two 
and one half months); Connelly v. 
Ward, 2 N.-J. Misc. 44, 123 A 149. 


N. Y.—Willis v. Dawson, 34 Hun 
492 (three weeks’ delay excused by 
inability to get title examined); 
Begen v. Pettus, 80 Mise. 120, 140 
NYS 765 [aff 167 App. Div. 622, 153 
NYS 438, motion den 216 N. Y. 761, 111 
NE 1085, and mod 223 N. Y. 662, 119 
NE 549]; Robbins v. Clock, 59 Misc. 
289, 112 NYS 246; Northrup v. Gibbs, 
1 N. Y. S. 465 (seven and one half 
oe Waters v. Travis, 9 Johns. 
450. 


N. C.—Faw v. Whittington, 
C. 321. 


Pa.—Pennsylvania Min. Co. v. Mar- 
tin, 210 Pa? 53; 59 A 436 (two years)s 
Remington v. Irvin, 14 Pa. 143 (six 
months); Ginsburg vy. Collins, 84 Pa. 
Super. 221 


S. C.—Osborne v. Bremar, 
Eq. 486 (three years). 


S. D.—Steinmetz v. Porter, 46 S. D. 
251,192 NW 181; J. I. Case Threshing 
Mach. Co. v. Farnsworth, 28 S. D. 432, 
134 NW 819. 


Tenn.—Craig v. Laiper, 2 Yerg. 198, 
24 AmD 479 (thirty years). 


Tex.—Riley v. McNamara, 83 Tex. 
11, 18 SW 141; Campbell v. McFaden, 
v1 Rex.) 28, 9 SW. 138" Cforty four 
years); Younger vw. Welch, 22) ‘Tex 
417; Clay County and, ete!, Co. w 
Skidmore, 26 Tex. Civ. A. 472, 64 SW 
815; Robinson v. Thompson, (Civ. A.) 
52 SW 117. 


Utah.—Dis. op. in Roberts v. Braf- 
fet,.32 Utah 51, 92°P 789. 


Va.—Beckett v. Kornegay, 150 Va. 
636,143 SE ‘296. 


Wash.—Erickson v. Cook, 67 Wash. 
251, 121 PP) $25; Tacoma Water Supply 
Conv. Dumerwuth, 51 Wash. 609, 99 P 
741; Wooding v. Crain, 10 Wash. 355 
38 P 556 (three months and twenty 
days). 


W. Va.—Bowden y. Laing, 103 W. 
Va. 733, 138 SE 449. 


Wis.—Maltby v. Austin, 65 Wis. 
527, 27 NW 162 (three years). 


44, Enforcement inequitable or in- 
volving hardship see supra §§ 46-53. 


72 N. 


J. S5¢: 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 391-395] 


ties or the property during the delay has changed.*® 


[§ 392] (2) Where Party’s Purpose Fails. 
delay is frequently fatal where the circumstances 
have so changed that the purpose of the other party 
in entering into the contract is defeated,*® as where 
the vendor delays in completing the contract and 
the property was desired by the purchaser for im- 


mediate use.*7 


[§ 393] (3) Evidence Lost or Obscured. The fact 
that during plaintiff’s delay defendant’s evidence 
has been lost, or has become obscure or uncertain 
by lapse of time, thus putting him at a disadvan- 
tage in presenting his defense, is a circumstance 
of great weight against plaintiff.+® 


[§ 394] (4) Expenditures by Vendor or His Gran- 


45. U. S.—Triumph Electric Co. v. 
Thullen, 228 Fed. 762 [aff 235 F. 74, 
148 CCA 568]; Stevens v. McChrystal, 
150 F. 85, 80 CCA 389 (mining prop- 
erty); White v. Wansey, 116 F. 345, 
538 CCA 63.4: 


Ill.—McLaurie v. Barnes, 72 Ill. 73. 


Iowa.—Dunwoody v. Wood, 191 
Towa 655, 182 NW 785. 


La.—Joffrion v. Gumbel, 123 La. 
391, 48 S 1007. : 


Mass.—Whitney v. 
Mass. 263, 96 NE 676; 
a2 Allen 323. 


Mich.—Smith y. Lawrence, 15 Mich. 
499. 


N. J.—Meidling v. Trefz, 
Bq. 638, 23 A 824. 


N. Y.—Westown Realty Co. v. Kel- 
ler, 143 App. Div. 458, 128 NYS 518; 
Maupai v. Jackson, 139 App. Div. 524, 
124 NYS 220 [aff 64 Misc. 407, 118 
NYS 513]; Johnson v. Duncan, 2 How 
PrNS 366. 

N. D.—Raasch wv. Goulet, 57 N. D. 
674, 223 NW 808 [quot Cyc]. 


Ohio.—Breuer vy. Hayes, 10 Oh. Dec. 
(Reprint) 583, 22 CincLBul 144. 


Cheshire, 210 
Ely v. McKay, 


48 N. J. 


Pa.—In re Stewart, 278 Pa. 318, 123 
Posi in re wevys avo Pa. 143116 A: 
666; Porter v. Dougherty, 25 Pa. 405 


(surrender of possession and eleven 


years’ delay); ‘Tarr v. Glading, 1 
Phila. 370. 

R. I.—Miller v. Bronson, 26 R. I. 
62, 58 A 257. 


Su OC — Martini ve almer, (elses. 
17, 104 SE 308. 


Va.—Clark v. Hutzler, 
30 SE 469. 


W. Va.—Wellman v. Virginian R. 
Co., 85 W. Va. 169, 101 SE 252; Buf- 
falo Coal & Coke Co. vy. Vance, 71 W. 
Via o4 Sy TO ol Laie. 


Eng.——Pilson v. Spratt, L. R. 25 Ir. 
Hue iavies! VeCaryillaiwenhow P.O. 26.r0 
Reprint 462; Walker v. Jeffreys, 1 
Hare 341, 23 EngCh 341, 66 Reprint 


I6MViaw 73, 


1064; Drew v. Norbury, 9 Ir. Eq. 171, 
524; Parker v. Frith, 1 Sim. & St. 199 
note, 1 EngCh 199, 57 Reprint 80 


(mines and blast furnaces); London 
v. Mitford, 14 Ves. Jr. 42, 33 Reprint 
437. 


[a] Thus: (1) Where at the time 
of trial, ten of the twenty-four renta- 
ble apartments were vacant, while 
only one was yacant when the con- 
tract was made, there was such a 
change of condition as to make it in- 
equitable to defendant to compel 
specific performance by him even if 
plaintiff would be entitled to specific 
performance after rescission of the 


contract by defendant upon Dlaintifesn iN. Je Woe 204, Lo TA 34; 
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The 


contract.®° 
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tee. The fact that the vendor incurs large expense 
in connection with the property or makes extensive 
improvements thereon in reliance on the purchaser’s 
supposed abandonment of the contract is entitled 
to great weight in connection with the purchaser’s 
delay,*® and the same is true with regard to im- 
provements put upon the premises by a third person 
to whom the vendor has made conveyance after the 


[§ 395] (5) Rights Acquired by Third Persons. 
The intervening rights and equities of third persons 
are to be considered when plaintiff’s conduct is such 
that it might reasonably be supposed that he has 
abandoned the contract, even though those rights 


are not such as to give rise to the defense of bona 


failure to convey as agreed upon the 
date fixed for performance. Westown 
Realty Co. v. Keller, 143 App.. Div. 
458, 128 NYS 518. (2) Specific per- 
formance of a contract to convey land 
will not be decreed where plaintiffs 
failed to make payment within the 
time limit set forth in the contract, 
and defendants, as Successors to. the 
deceased vendor, had no knowledge 
of the contract, and the land was 
partitioned and the part involved al- 
lotted to a minor, and increased 
greatly in value, and the plaintiffs 
failed to assert their claim for 12 
years, although the plaintiffs were 
ignorant and did not know the effect 
of what they did. Martin v. Palmer, 
115 S. C. 17, 104 SE 308. (3) Where 
the purchaser relying on the vendor’s 
delay, has tied up money in another 
business, specific performance will be 
denied. Marr -Vv.1Gladine, el Phila, 
(Pa.) 370; Miller v. Bronson, 26 R. 
I. 62, 58 A 257. 


46. Brashier v. Gratz, 6 Wheat. (U. 
S.) 528.5 ‘Le ed.°322' (Prattiv. Carrol}, 
8 Cranch (U. S.) 471, 3 L. ed. 627; Da- 
Vise vi Read 37h 41s Smithy. 
Christmas, 7 Yerg. (Tenn.) 565; Pigg 
v. Corder, 12 Leigh (39 Va.) 69. 


47. Parsons v. Gilbert, 45 Iowa 33 
(four months’ delay); Powell v. Ber- 
ry, 91 Va. 568, 22 SE 365 (sale during 
real estate ‘‘boom,’’ delay of a year 
and a half). 


48. Conn.—Hurd v. Hotchkiss, 
Conn. 472, 45 A 11. 


i= Vier shal vies ocks sO. ells 
McCornack v. Sage, 87 Ill. 484; Lake 
Shore, ete., R. Co. v. Hoffert, 40 Ill. A. 
631. 
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Ky.—Glenn v. Lowther, 219 Ky. 
383, 293 SW 947; Calvert v. Nichols, 
8 B. Mon. 264. 


Mich.—Cook v. Stafford, 86 Mich. 
163 (long delay and death of wit- 
ness). 

Mo.—Wendover v. Baker, 121 Mo. 
273, 25 SW 918 (death of witness). 


N. J.—Johnson v. Somerville, 33 _N. 
J. Eq. 152; Eyre v. Eyre, 19 N. J. Eq. 
102. 

Va.—Anthony v. Leftwich, 3 Rand. 
(24 Va.) 238. 

W. Va.—Wellman v. Virginian R. 
Co., 85 W. Va. 169, 101 SH 252; Frame 
v. Frame, 32 W. Va. 463, 9 SE 901, 5 
LRA 323. 

49. Iowa.—Findley v. Koch, 126 
Iowa 131, 101 NW 766 (eleven months 
delay). ; 

Mo.—Davis v. Petty, 147 Mo. 374, 48 
Sw 944. ° 

INs J — box, Mridrieh, 96 IN. J. Kid. 
456, 126 A 535; Penrose v. Leeds, 46 
Merritt v. 


fide purchase for value.®! 


Brown, 21 N. J. Eq. 401. 


N. Y.—Woodenbury v. Spier, 122 
App. Div. 396, 106 NYS 817 (eighteen 
months). 


peer ay eon v. Rozell, 106 Pa. 
ie 

Va.—Bowles v. Woodson, 
(47 Va.) 78. 


Wis.—Goldstine v. 
Wis. 141, 147 NW 7. 


50. Ill—Warder v. Cornell, 105 
Dil. “L693: —lelehart (ve Vallone 
63; Whitaker v. Robinson, 65 Ill. 411; 
Hough v. Coughlan, 41 Ill. 130. 


Mich.—Cathro v. Gray, 108 Mich. 
429, 66 NW 346. 


Pa.—Miller v. Henlan, 51 Pa. 265. 


Tex.—Herman v. Gieseke, (Civ. A.) 
33 SW 1006. 


Ont.—Van Wagner v. Terryberry, 5 
Grant Ch. 324. 


[a] Injury to public—Where a 
city granted a right of way through 
its streets to a railroad, ten years’ 
delay by the latter, during which resi- 
dences and -a school building were 
erected along the right of way, was 
held fatal. Bast St. Louis Connecting 
R. Co. v. East St. Louis, 81 Ill. A. 109 
laff 182 Ill. 433, 55 NE 533]. 


GC Gmabt. 


Tolman, 157 


51. Ill.—Roby v. Cossitt, 78 Ill. 
638. 

Ky.—Dougherty v. Riddle, 5 B. 
Mon. 575 (subsequent purchaser); 
McCracken vy. Finley, Ky. Dee. 195 
(devisees). 


Md.—De Crette v. Bonaparte, 139 
Md. 252, 114 A 880; Newman v. John- 
son, 108 Md. 367, 70 A 116. 


Mich.—Farrell v. Hannan Real Es- 
tate Exchange, 251. Mich. 669, 232 NW 
209; Stuart v. Gonyea, 246 Mich. 109, 
224 NW 386; Russell v. Nester, 46 
Mich. 290, 9 NW 420 (subsequent pur- 
chaser). 

Minn.—Enkema_v. McIntyre, , 136 
Minn. 293, 161 NW 587 (subsequent 
purchaser); Oliver Min. Co. v. Clark, 
65 Minn. 277, 68 NW 23. 


N. J.—Haughwout v. Murphy, 22 N. 
J. Eq. 531 (subsequent purchaser) ; 
Van Doren v. Robinson, 16 N. J. Hq. 
256 (subsequent purchaser). 


N. Y.—Klingenstein v. Alexander, 
57 Misc. 236, 109 NYS 143. 


a.—In re Levy’s Estate, 273 Pa. 


Be 
148, 116 A 666. 

Va.—Anthony v. Leftwich, 3 Rand. 
(24 Va.) 238 (devisee). 

W. Va.—Wellman v. Virginian Ry. ° 
Co., 85 W. Va. 169, 101 SE 252. 


Wis.—Goldstine v., Tolman, 
Wis. 141, 147 NW 7. 


157 
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[§ 396] (6) Change in Value®’—(a) Increase in 
In the absence of circumstances indicating 
that the purchaser’s delay was in bad faith for 
the purpose of speculating on the rise in value, the 
mere fact that the value has increased since the con- 
tract was executed will not warrant the court in 
A purchaser may not, however, 
withhold performance to speculate on an increase 
in value,°t and specific enforcement of a contract 
may bé considered inequitable where the property 


Value. 


denying relief.°* 


Ont.—Langstaffe v. Mansfield, 4 
Grant Ch. 607 (apparent acquiescence 
in sale to third person); Hook v. Mc- 
Queen, 4 Grant Ch. 231 [aff 2 Grant 
Ch. 490]. 


52. Nature of property as affect- 
ing essentiality of time see supra § 
363. 


53. Ala.—Gainer v. Jones, 176 Ala. 
408, 58 S 288. 


Ariz.—Walton v. McKinney, 11 
Ariz. 385, 94 P 1122 [aff 12 Ariz. 207, 
OO SE S47]. 


Ga.—Brown v. Newsom, 24 Ga. 466. 


Ill.— Forest Preserve Dist. of Cook 
County v. Emerson, 341 Ill. 442, 173 
NE 477; Keogh v. Peck, 316 Ill. 318, 
147 NE 266, 38 ALR 1151; Brown v. 
Brown, 274 Ill. 325, 113 NE 634; An- 
derson v. Anderson, 251 Ill. 415, 96 NE 
265, AnnCas1912C 556. 


Iowa.—Mathews v. Gillis, 1 Iowa 
242 (one year). 

Kan.—Eakin vy. Wycoff, 118 Kan. 
167, 234 P 63. 

Ky.—East Jellico Coal Co. v. Car- 
ter, 97 SW 768, 30 KyL 174. 

Mich.—Wallace v. Pidge, 4 Mich. 


570. 


Mo.—In re Ferguson, 124 Mo. 574, 
27 SW 6513. 


Neb.—Harrison v. Rice, 78 Neb. 654, 
111 NW 594, 78 Neb. 659, 114 NW 151. 


N. C.—Hairston v. Bescherer, 141 
N. C. 205, 53 SE 845 (nine year delay 
by vendee in possession); Falls v. 
Carpenter, 21 N. C. 237, 28 AmD 592. 


Pa.—Sylvester v. Born, 132 Pa. 467, 
19 A 337 (rise in value due to other 
purchases by plaintiff); In re Welsh’s 
Estate, 45 Pa. Super. 115. 


Wash.—Richardson  v. 
Wash. 499, 133 P 1010. 


Can.—Bark-Fong v. Cooper, 49 Can. 
$5 C..14 frewls Be Ch 272]. 


54. U. S.—McCabe v. Matthews, 
HHS Us. 500; £5 SCt £90, 39 TE edazos. 


Cal.—Requa v. Snow, 76 Cal. 590, 
18 P 862; Green v. Covillaud, 10 Cal. 
317, 70 AmD 725; Brown vy. Covillaud, 
6 Cal. 566. 


Ill.— Marshall v. Perry, 90 Ill. 289; 
Hedenberg v. Jones, 73 Ill. 149; Hoyt 
Ven busbury, COD 331: 


Ky.—Williams v. Starke, 2 B. Mon. 
196; McClure v. Purcel, 3 A. K. Marsh. 
61. 


N. H.—Pickering v. Pickering, 
N. H. 400. 


Tenn.—Pillow v. Pillow, 3 Humphr. 
644; Smith v. Christmas, 7 Yerg. 565. 


Man.—Dalziel yv. Land, etc., Co., 20 
Man. 736. 


55. U. S.—Holt v. Rogers, 8 Pet. 
420, 8 L. ed. 995; Brashier v. Gratz, 
6 Wheat. 528, 5 L. ed. 322; Giddens v. 
Estero Bay Estates, 18 F. (2d) 265 
[afl 24 eB (20) 72s MElall wo Gaim- 
brill, $3 EF. 709 [aff-92' 32) 34°C@A! 


Sears, 74 


38 
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delay.°® 


the delay.°* 


190]; Marr v. Shaw,—51 Fed. 860; 
Mundy v. Davis, 20 F. 353 [aff 125 U. 
S. 90, 8 SCt 825, 81 I. ed. 635]; Chi- 
cago, etc., R. Co. v. Stewart, 19 Fed. 5. 


Ala.—Goodwin v. Lyon, 4 Port. 297. 


Ark.—Swaim v. Beakley, 133 Ark. 
406, 202 SW 476. 


Colo.—White  v. 
Colo. 33, 234 R 164. 


Del.—Diamond State Iron Co. v. 
Todd, 6 Del. Ch. 163, 14 A 27. 


Fla.—Hendry v. Benlisa, 37 Fla. 609, 
20 S 800, 34 LRA 283. 
Ill.—Gladstone v. Warshovsky, 332 


i 376, L63 INES 717 3 Stuckrathe iv. 
Briggs & Turivas, 329 Ill. 555, 161 NE 


Greenamyre, 77 


91; Kellogg v. Kartte, 323 Ill. 443, 
154 NE 231; Morse v. Scibold, 147 Il. 
318, 35 NE 369; Iglehart v. Vail, 73 
Ti, 163. 


Ind.—Boldt v. Early, 33 Ind. A. 434, 
70 NE 271, 104 AmSR 255. 


Iowa.—Findley v. Koch, 126 Iowa 
131, 101 NW 766; Henderson v. Beat- 
ty, 124 Iowa 163, 99 NW 716. 


Ky.—Glenn v. Lowther, 219 Ky. 
383, 293 SW 947; Pond Creek Coal 
Co. v. Coleman, 204 Ky. 221, 263 SW 
748; Williams vy. Starke, 2 B. Mon. 
196. 


La.—Davis v. McCain, 132 S 758; 
Powell v. Codifer & Bonnabel, 167 
La. 97, 118 S 817; Schluter v. Gentilly 
Terrace Co., 164 La. 663, 114 S 586; 
founion v. Gumbel, 123 La. 391, 48 S 

dite 


Me.—Rogers v. Saunders, 16 Me. 92, 
33 AmD 635. 


Mass.—Boston, etc., R. Co. v. Bart- 
lett, 10 Gray 384. 


Mich.—Stuart v. Gonyea, 246 Mich. 
109, 224 NW 886; St. Pierre v. Mas- 
son, 243 Mich. 60, 219 NW _ 687; 
Schoenfeld v. Kemter, 211 Mich. 464, 
179 NW 243; reen v. Reder, 199 
Mich. 594, 165 NW 807; Van Buren v. 
Stocking, 86 Mich. 246, 49 NW 50. 


Minn.—Anderson vy. Luther Min. 
Co., 70 Minn. 23, 72 NW 820; Holin- 
as v. Piete, 50° Minn.927, 52) NW 


Mont.—Wolf vy. Great Falls Water 
ree ete., Co., 15 Mont. 49, .38 P 


N. J.—Cohen v. Miller, 97 N. J. Ea. 
440, 128 A 790; Cranwell v. Clinton 
Beaty Cot G7 ING Je bigt 540558) A 

ov. 


N. Y.—Peters v. Delaplaine, 49 N. 
Y. 362; Darrow v. Bush, 45 App. Div. 
262, 61 NYS 2; Kitching v. Browne, 
119 Mise. 513, 197 NYS 441. 


N. C.—Love v. Welsh, 97 N. C. 200, 
2 SE 242. 

N. D.—Mahon vy. Leech, 11 N. D. 
181, 90 NW 807. 


Okl.—Parker v. Ryan, 143 Okl. 187, 
287 P 1006; Crutchfield v. Griffin, 139 
Okl. 35, 280 P 1075. ' 


Or.—Collins vy. Keller, 62 Or. 169, 
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has largely increased in value during the purchaser’s — 


[§ 397] (b) Decrease in Value. A delay of the 
vendor accompanied by a decrease in value does not 
necessarily preclude relief where the delay is not 
in bad faith,°® or where he is not responsible for 
However, a decrease in value accom- 
panying the vendor’s delay is a circumstance which 
may warrant a denial of relief to the vendor where 
the delay was speculative and not in good faith.°* 


124 P 681. 


Pa.—lIn re Stewart’s Estate, 278 Pa. 
318, 123 A 287; In re Levy’s Estate, 
979 Par 148. 1168A 600- RUS as 
peal, 117 Pa. 310; 11) Av >53;eRuss 
sell v. Baughman, 94 Pa. 400; Miller 
vy. Henlan, 51.-Pa, 265; \Du Bois’ ¥v. 
Baum, 46 Pa. 537; Dauchy v. Pond, 
9 Watts 49; Patterson v. Martz, 8 
Watts 374, 34 AmD 474; Allen v. Col- 
vin, 33 PittsbLJNS 85. 


R. I.—Peckham v. Barker, 8 R. I. 
nie : 

S> ¢—Martin «vi Palmers LUbeS: ec. 
17, 104 SE 308. 


Tex.—De Cordova v. Smith, 9 Tex. 
129, 58 AmD 136; English v. Under- 
wood, (Civ. A.) 5 SW (2d) 1033; Bale- 
ja v. Henderson, (Civ. A.) 241 SW 
1080; Harper v. Hughes, (Civ. A.) 
143 SW 715. 


Va.—Beckett v. Kornegay, 150 Va. 
636, 143 SH 296; Crawford v. Work- 
man, 61 SE 319; Darling v. Cumming, 
92 Va. 526, 23 SE 882. 


Wash.—Benham v. Columbia Canal 
Co., 74 Wash. 110, 132 P 884; Stew- 
art v. Yesler, 46 Wash. 256, 89 P 705. 


W. Va.—Wellman v. Virginian Ry. 
Co., 85 W. Va. 169, 101 SE 252; Craw- 
ford v. Workman, 64 W. Va. 10, 61 
SE 319. 


Wyo.—Merrill v. Rocky Mountain 
Cattle Co., 26 Wyo. 219, 181 P 964. 


Ont.—Walker -v. Brown, 14 Grant 
Ch. 237; Crawford v.. Birdsall, "8 
Grant Ch. 415; Longstaffe v. Mans- 
field, 4 Grant Ch. 607; Hook v. Mc- 
Queen, 4 Grant Ch. 231 [aff 2 Grant 
Ch. 490]. 


Sask.—Enkema v. Cherry, 5 Sask. 
L. 61 (two years); Batteil v. Hud- 
son’s Bay Co., 1 Sask. L. 169. 


56. Clark vy. Hutzler, 96 Va. 73, 30 
SE 469 (delay of two months). 


57. Maryland Constr. Co.’ vy. Keu- 
per, 90 Md. 529, 45 A 197. 


58. U. S.—Holgate v. Eaton, 116 
U. S. 38, 6 SCt 224, 29 L. ed. 538; 
Texas Co. v. Herring, 19 F. (2d) 56; 
Cooper v. Brown, 6 F. Cas. No. 3,191, 
2 McLean 495; Garnett v. Macon, 10 
F. Cas. No. 5,245, 2 Brock. 185, 6 Call 
(10 Va.) 308; McKay v. Carrington, 
1 McLean 50, 16 F. Cas. No. 8,841. 

D. C.—Crowley v. Crowley, 56 App. 
D. C. 340, 13 F. (2d) 311 (delay of two 
years in perfecting title). 

Ill.—Cohn _ yv. Mitchell, 115 Ill. 124, 


ee 420; Tobey v. Foreman, 70 Ill. 


Kan.—Johnson y. Burdett Tow 
Co.; 7 Kan. A: 134, 53 P 87. ° = 
Ky.—Smith v. Cansler, 83 Ky. 367. 
Mo.—Brown vy. Massey, 138 Mo. 
38 SW 939. ‘ fio Pa 


N. J.—Reddish vy. Miller, 27 N. J. 
Eq. 514; Young v. Rathbone, 16 N. J. 
Eq. 224, 84 AmD 151. 


S. C.—Colcock v. Butler, 1 S: C. Ka. 
307; Gregorie v. Bulow, 9 S. C. ag 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 398-402] 


[§ 398] (c) Depreciating Currency. Where the 
price 1s payable in a currency which is rapidly de- 
preciating, a comparatively slight delay in payment 
beyond the time stipulated has been held fatal to 
the purchaser.®® 


[§ 399] f. Delay in Unilateral Agreements. While 
time ordinarily is considered essential in the per- 
formance of unilateral agreements, or where the 
remedies are not mutual,®° at least the party not 
bound is held to the exercise of extreme diligence 
and delay is regarded with special strictness.°1 


[§ 400] g. Delay after Notice To Complete. Al- 
though a notice given to the party in default to 
complete his performance within a specified time 
may be ineffectual for its purpose because pre- 
seribing an unreasonably brief time,®? it may im- 
pose on the party receiving it the duty of acting 
with a greater degree of promptness.°* 


[§ 401] h. Plaintiff Not in Default until Tender 


235. 


SPECIFIC PERFORMANCE 


150. 54 Reprint 323; Huxham v. Llew- 


Pasw@ jek se, ie 
by Defendant. Where time is not essential®4 and 
the tender of the deed and payment were to be con- 
current acts,°° and neither party has tendered per- 
formance and demanded performance by the other, 
neither party is in default, and the contract remains 
in force until barred by the statute of limitations®® 
or until notice is given requiring performance with- 
in a reasonable time, or until the situation of the 
parties is so greatly changed that specific perform- 
ance would be inequitable.®7 


[§ 402] i. Purchaser or Lessee in Possession. 
When the purchaser or lessee takes or retains pos- 
session under the contract, his possession amounts 
to a continued assertion of his claim, and is incon- 
sistent with any inference of abandonment.®’ Pos- 
session in many cases is sufficient to warrant specific 
performance notwithstanding a delay.®® Valuable 
improvements made on the land by the purchaser in 
possession strengthen the presumption against aban- 
donment of his claim.7° 


Iowa.—Armstrong v. 
Iowa 317. 


Pierson, 5 


Va.—McAllister v. Harman, 101 Va. 
17, 42 SE 920; Newberry v. French, 
98 Va. 479, 36 SE 519; Gish v. Jami- 
son, 96 Va. 312, 31 SH’ 521; Rison v. 
Newberry, 90 Va. 513, 18 SE 916; 
Hendricks v. Gillespie, 25 Gratt. (66 
Va.) 181; Bryan v. Loftus, 1 Rob. (40 
Va.) 12, 39 AmD 242. 


Man.—Nixon v. Logie, 4 Man. 366. 


59. Ky.—Meux vy. Helm, Ky. Dec. 
252, 2 AmD 716. 


N. J.—Merritt v. Brown, 
Eq. 286. 


N. C.—Whitaker v. Bond, 63 N. C. 
290. 


Pa.—Andrews v. Bell, 56 Pa. 343. 


Va.—Booten vy. Scheffer, 21 Gratt. 
(62 Va.) 474. 


60. See infra §§ 365, 366. 


61. Del.—Coyle v. Kierski, 10 Del. 
Ch. 229, 89) A /d598. 


TOL IN Sis 


Die rcehig vee VWallard, dc.) Uliasz: 
Hoyt v. Tuxbury, 70 Ill. 331. 

Ky.—Kentucky Iron, etc., Co. v. 
Adams, 106 SW 1198, 32 KyL 823. 

La.—Joffrion v. Gumbel, 123 La. 
391, 48 S 1007. 

Me.—Rogers v. Saunders, 16 Me. 


92, 33 AmD 6285. 


N. J.—Milmoe v. Murphy, 65 N. J. 
Eq. 767, 56 A 292; Ketcham v. Owen, 
55 N. J. Eq. 344, 36 A 1095; Meidleng 
v. Trefz, 48 N. J. Eq. 638, 23 A 824; 


Stoutenburgh v. Tompkins, 9 N. J. 
Eq. 332. 

N. C.—Francis v. Love, 56 N. C. 
321. 


Ok1.—Crutchfield vy. Griffin, 139 Okl. 
Bb, 280 P L075. 

Pa.—Nicholson v. 
TOS TOMA: 984. 

62. See supra §§ 368-370. 

63. Del.—Coyle v. Kierski, 10 Del. 
Ch. 229, 89 A 598. 

-Fla.—Chabot v. Winter Park Co., 
34 Fla. 258, 15 S 756, 43 AmSR 192 
(thirteen years). 


Md.—Newman v. Johnson, 108 Md. 
367, 70 A 116. 

Mass.—Fuller v. Hovey, 2 Allen 
324, 79 AmD 782 (three years). : 

Mich.—Russell v. Nester, 46 Mich. 
290, 9 NW 420. 


Ertel, 231 Pa. 


ellyn, 28 L. T. Rep. N. S. 577. 


64. See supra §§ 352, 357-370. 
[a] Where time is essential the 
rule is otherwise. Wells v. Smith, 


7 Paige \(N. Y.) 22,31 AmD 274. 


65. See Contracts § 545; Vendor 
and Purchaser [39 Cyc 1305]. 


66. Colo.—Hoagland v. Murray, 53 
Colo. 50, 123 P 664 [cit Cyc]; Byers 
Vv. Denver sCircle RCo, 13 Colo. 552; 
22) (Py 951s 


Miss.—Walton y. Wilson, 30 Miss. 
76. 


N. J.—Melick v. Cross, 62 N. J. Eq. 
545 ba AY 16; 


N. Y.—Van Campen v. Knight, 65 
N: Y. 580 [aff 63 Barb. 205]; Hubbell 
v. Von Schoening, 49 N. Y. 326 [rev 
58 Barb. 498]; Leaird v. Smith, 44 
N. Y. 618; Bennett v. Bennett, 10 App. 
Div. 550, 42 NYS 485. 


N. C.—White v. Butcher, 50 N. C. 
231. 


Pa.—Remington v. 
1438. 


R. I.—Bright v. James, 35 R. I. 128, 


Irvan, +214) Pas 


85 A 545, AnnCas1915B 1099 [quot 
Cyel: 

S. D.—Spolek v. Hatch, 21 S. D. 
386, 113 NW 75. 


Tex.—Riley v. McNamara, 83 Tex. 
es Lee SV Upton uve, Maurice 
(Civ. A.) 34 SW 642. 


Utah.—Roberts v. Braffet, 33 Utah 
Blo Aiea 


Wash.—Katz_ v. Hathaway, 66 
Wash. 355, 119 P 804; Lewis v. Wel- 
lard, 62 Wash. 590, 114 P 455; Mudg- 
ett v. Clay, 5 Wash. 103, 31 P 424. 


Limitation of action see infra § 
419. 

67. Peters v. Delaphaine, 49 N. Y. 
362. 

68. In re Welsh’s Estate, 45 Pa. 


Super. 115. : 

69. U. S.—Mason v. Wallace, 16 F. 
Cas. No. 9,255, 8 McLean 148; Mason 
v. Wallace, 16 F. Cas. No. 9,256, 4 
McLean 77. : 

Ala.—Louisville, etc., R. Co. v. Phil- 
yaw, 94 Ala. 463, 10 S 83. 

Gal.— Day wv. Cohn,’ 65 Cal. 
P 511; Barsolou v. Newton, 
223. 

Conn.—Pritchard vy. Todd, 38 Conn. 


508, 4 
63 Cal. 


Eng.—Sharp v. Wright, 28 Beay.! 413; Green v. Finin, 35 Conn. 178. 


Ky.—Buck v. Holloway, 2 J. J. 
Marsh. 163 (twenty years); Tyree v.. 
Williams, 3 Bibb 365, 6 AmD 668. 


Md.—Caplan v. Buckner, 123 Md. 
590, 91, A 481: Somervillei vw True- 
mann, 4 Harr. & M. 43, 1 AmD 389 
(sixty or seventy years). 


Mass.—Ryder'v. Loomis, 161 Mass. 
161, 36 NE 836; Western R. Corp. v. 
Babcock, 6 Mete. 346. 


Mich.—Detroit United R. Co. v. 
Smith, 144 Mich. 235, 107 NW 922. 


Minn.—Minneapolis, ete., R. Co. v. 
Chisholm, 55 Minn. 374, NW 68; 
Gill v. Bradley, 21 Minn. 15. 


N.- H.—Pennock y. Ela, 41 N. H. 
AsO Rae ‘ 


N. J.—Pennsylvania R. Co. v. U. S. 
Pipe-Line Co., (Ch.) 33 A 809. 


N. Y.—Bruce vy. Tilson, 25 N. Y. 
194; Vorhees vy. De Meyer, 2 Barb. 
87; Cordes v. Kenney, 5 Silv. Sup. 4, 
peas 849; Miller v. Bear, 3 Paige 

6. 


N. C.—Scearlett v. Hunter, 56 N. C. 


84 


are C.—Smith v. Smith, 16 S. C. Eq. 


Va. 
406. 


Wash.—Mudgett v. Clay, 5 Wash. 
103, 31 P 424. 


W. Va.—Lowther Oil Co. v. Miller- 
Sibley Oil Co., 53 W. Va. 501, 44 SE 
433. 


Zane v. Zane, 6 Munf. (20 Va.) 


Wis.—Seaman v. 
Wis. 547, 15 NW 788. 


Hng.—Shephard v. Walker, L. R. 20 
Hq. 659 (lessee, possession and pay- 
ment of rent); Carton y. Bury, 10 Ir. 
Ch. 387 (lessee); Burke v. Smyth, 9 
Ir. Eq. 1385; Clarke v. Moore, 7 Ir. Eq. 
515; Crofton v. Ormsby, 2 Sch. & Lef. 
583, 9 Rev. Rep. 107. 


[a] Possession insufficient.— 
O’Donnell v. Jackson, 69 Cal. 622, 11 
P. 251 (three years); Weber v. Mar- 
shall, 19 Cal. 447; Lewis v. Woods, 
5 Miss. 86, 34 AmD 110 (two years); 
Brown vy. Haines, 12 Ohio 1 (two or 
three years); Roberts v. Braffet, 33 
Utah 51, 92 P 789. 


70. U.S.—Taylor v. Longworth, 14 
Pet. 172, 10 L. ed. 405; Mound Mines 
Co. v. Hawthorne, 173 Fed. 882, 97 
CCA 394; Mason v. Wallace, 16 F. 
Cas. No. 9,255, 3 McLean 148; Mason 


Ascherman, 57 


1112 [58e@- 2] 


[§ 403] j. Excuses for Delay’1—(1) In General. 
Plaintiff’s delay is unimportant when it is excused.*? 
A delay by plaintiff in completing the contract is 
usually excused when it is caused by defendant.7* 
In order to avail himself of plaintiff’s delay, de- 
fendant must have been ready and willing to per- 
form all the terms of the contract on his par 
Defendant cannot set up his own delay.*® 
is not excused by defendant’s failure to comply with 
plaintiff’s unwarranted demands.‘® 


ability to pay is no excuse.‘* 


[§ 404] (2) Delay Caused by Defective ‘Title. 
Except where the objection to the vendor’s title is 
frivolous or urged in bad faith,’* or the purchaser 


v. Wallace, 16 F. Cas. No. 9,256, 4 Mc- 
Lean 77. 


Iowa.—Armstrong vy. Pierson, 5 


Iowa 317. 
N. J.—Cranwell v. Clinton Realty 
Co., 67 N. J. Eq. 540, 58 A 1030; 


Thompson y. Keeler, (Ch.) 42 A 1043. 
Pa.—Todd v. Pfoutz, 3 Yeates 177. 


Ont.—O’Keefe v. Taylor, 2 Grant 
Gh: 95. 
71. Excuses for default with re- 


spect to time as essential see supra 
§ 371. 


72. See cases infra this note. 


{al To issue insurance policy.— 
Belt y. Brooklyn L. Ins. Co., 12 Mo. A, 
100 (delay caused by defendant’s rep- 
resentation). 


{b] To purchase mortgage.—Law 
v. Smith, 68 N. J. Eq. 81, 59 A 327 
(four years). 


{c] To deliver notes on satisfac- 
tion of judgment.—Fred y. Fred, (N. 
Je Ch.) 50 Al 176: 


[d] To assign patent.—Harring- 


tony: Smith, 67 N. J: Hq. 635, 42 A 


579 [rev (Ch.) 40 A 13]. 


{e] To discontinue snit.—Deen v. 
Milne, 113 N. Y. 303, 20 NE 861 (ten 
years harmless delay). 


{f] To sell personal property.— 
Livesley v. Johnston, 48 Or. 40, 84 P 
1044. 


73. U. S.—Gunton y. Carroll, 101 
U. S. 426, 25 L. ed. 985; Broatch v. 
Boysen, 175 Fed. 702, 99 CCA 278. 


Cal. Keer vy. Moore, 6 Cal. A. 305, 
PELOT. 


Colo.—Price v. Immel, 48 Colo. 163, 
109 P 941. 


Iowa.—Brown v. Ward, 110 Iowa 
123, 81 NW 247. 


Mich.—Peters vy. Canfield, 74 Mich. 
498, 42 NW 125. 


N. Y.—Lawlor v. Densmore-Comp- 
ton Bldg. Co., 63 Mise. 458, 118 NYS 
on 135 App. Div. 920, 120 NYS 
pine ; 


Oh.—Eleventh St. Church of Christ 
v. Pennington, 18 Oh. Cir. Ct. 408, 10 
Oh. Cir: Dec. 74. 


Pa.—Pringle v. Smith, 289 Pa. 356, 
137 A 603. 


Tex.—Scarborough 
Tex. 1129. 


Vt.—Burton y. Landon, 66 Vt. 361, 
29 A 374. 


Va.—Beckett v. Kornegay, 150 Va. 
636, 1438 SE 296. 


Wash.—Erickson vy. Cook, 67 Wash. 
201, 121 P 825. 
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cuse 


may be waived 
t.74 ine 
A delay subsisting.*? 


Poverty or in- 


General. 
with the terms 


[a] Thus, where plaintiff signed a 
written agreement to pay the price 
of premises in cash, whereupon she 
was to be entitled to a conveyance 
from defendant, its separate but con- 
temporaneous promise to take as part 
payment a mortgage payable from 
commissions plaintiff might earn in 
making sales for it, if unenforceable, 
was such a representation as excused 
her failure to make prompt payment 
of the installments of cash provided 
for, and estep it from asserting her 
default, and so to entitle her to spe- 
cific performance. Lawlor v. Dens- 
more-Compton Bldg. Co., 63 Mise. 458, 
118 NYS 468 [aff 135 App. Div. 920, 
120 NYS 1131]. 


74. Tate v. Pensacola Gulf, etc., 
Co., 37 Fla. 439, 20 S 542, 53 AmSR 
251; House vy. Beatty, 7 Oh. Pt. II 84. 


75. Dunn v. Vakish, 10 Okl. 388, 61 
P-926. 


76. Ryder vy. Johnson, 153 Ala. 482, 
45 $181; Taylor v. Merrill, 55 Ill. 52; 
Chicago, etc., R. Co. v. Wisconsin, 
ete. R. €o., 76 Iowa 615, 44 NW 375; 
yyereees v. Garvey, 4 Hun (N. Y.) 


77. 
62. 


78. Mack v. McIntosh, 181 Ill. 633, 
54 NE 1019; Hoyt v. Tuxbury, 70 Ill. 
331; Newark v. Lindsley, (N. J. Ch.) 
114 A 794; Rogers v. Williams, 8 
Philasi(Par= 123. 


79. Brashier v. Gratz, 6 Wheat. (U. 
S.) 528, 5 I. ed: 322. 


Haggerty v. Blake, 1 Ball & B. 


80. U. S.—Taylor v. Longworth, 
14 Pet. 172, 10 L. ed. 405; Wilson v. 
Seybold, 216 Fed. 975; Cleaver v. 


Taylor, 98 Fed. 900, 39 CCA 338. 


Ala.—Johnston vy. 85 Ala. 
286, 4 S 748. 


Ariz.—Walton v. McKinney, 94 
1122. 2 ¥ 


Jones, 


Ga.—Ellis vy. Bryant, 120 Ga. 890, 
48 SE 352. 

Ill.—Synder v. Spaulding, 
480. But see Morse y. Seibold, 147 
Ill. 318, 35 NE 369 (vendee cannot 
wait four years until title is made 
good by prescription). 


Si eee 


Ilowa.—Fisher y. Carroll County 
Fair, etc., Assoc., 103 Iowa 745, 72 
ere 684; Shreck y. Pierce, 3 Iowa 

Kan.—Brown vy. Reichling, 86 Kan. 
640, 121 P 1127 [quot Cyc]. 

La.—Cognevich y. Blazio, 159 La. 


1019, 106 S 550. 


Mich—Lambert v. Weber, 83 Mich. 
395, 47 NW 251. 


Minn.—Oliver Min. Co. y.-Clark, 69 
Minn. 75, 71 NW 908. 


N. J.—Kleim y. Lindley, 30 A 1063. 


[§ 405] k. Waiver of Delay.*? 


[§§ 403-406 


agrees to take such title as the vendor has,’® a rea- 
sonable objection to the vendor’s title is a good ex- 
for the purchaser’s delay.*°® 


Plaintiff’s delay 
by defendant’s acquiescence there- 


as by acts recognizing the contract as still 
Where a purchaser at the time the 
contract is made has knowledge of the’ circumstane- 
es which cause the delay, he cannot defeat the ven- 
dor’s suit because of the anticipated delay.*+ 


[§ 406] I. Sufficiency of Performance**—l. In 
Performance must be made in accordance 


of the contract. In determining 


N. Y.—Greenblatt v. Hermann, 144 
N. Y. 13, 38 NE 966; Liebman vy. Hall, 
110 Mise. 365, 180 NYS 514. 

Oh.—Galloway v. Barr, 12 Oh. 354. 

Wash.—Stevens v. Kittredge, 44 
Wash. 347, 87 P 484 (failure of vendor 
to furnish abstract). 

W. Va.—Clark v. Gordon, 35 W. Va. 
%35, 14 SE 255; Watson v. Coast, 35 
W. Va. 463, 14 SE 249. 


81. Waiver of default where time 
is essential see supra § 373. 


82. Lawrence v. Dodge, 199 Iowa 
539, 202 NW 111. 


83. See cases infra this note. 


[a] Waiver of purchaser’s olay a: 
Bardsolou v. Newton, 63 Cal. Zag 
Murphy v. Lockwood, 21 Ill. 611; Ben- 
nett v. Welch, 25 Ind. 140, 87 AmD 


354; Eubank vy. Hampton, 1 Dana 
(Ky.) 343; Waller v. Lieberman, 214 
Mich. 428, 183 NW 235; Welch v. 


Whelpley, 62 Mich. 15, 28 NW 744, 
4 AmSR 810; Thompson v. Keeler, 
(N. J. Ch.) 42 A 1043; Williston v. 
Williston, 41 Barb. (N. Y.) 635; Beck- 
Be v. Kornegay, 150 Va. 636, 143 SE 
296. 


[b] Waiver of vendor’s delay.— 
Emmons y. Kiger, 23 Ind. 483; Brush 
v. Vandenbergh, 1 Edw. (N. Y.) 21; 
Morgan v2 Scott; 26> Pa. 5bilse Vaileevs 
Nelson, 4 Rand. (25 Va.) 478; Pincke 
Siig we 4 Bro. Ch. 329, 29 Reprint 


84. Hammassapoulo y. Hammassa- 
poulo, 134 S. C. 54, 131 SE 319. 


85. Cross references: 


Sufficiency of performance of con- 
tracts: 


Generally see Contracts §§ 767-788. 
For: 


Exchange of property see Ex- 
change of Property §§ 59-70. 


Sale and conveyance of real es- 
tate see Vendor and Purchaser 
[39 Cyc 1441 et seq]. 
In suits to restrain.breach of con- 
tract see Injunctions § 290. 


To take oral contract out of stat- 
ee of frauds see supra §§ 187— 


Time for performance see supra §§ 
352-405. 


86. McHale v. Reilly, 274 Pa. 175, 
11%, A 912: 


[a] Thus, where a vendor gave an 
option to an agent of an unincorpo- 
rated society and the society, in at- 
tempting compliance with the agree- 
ment, requested vendor to execute a 
deed to the society’s agent in trust 
for the society, and to accept a bond 
and mortgage for the society, in a 
suit for specific performance, it was 


For lator cases, developments and changes in the law see Aunotations, same titke and section number. 


§§ 406-407] 


whether plaintiff has’ tendered performance of the 
contract it is necessary to examine and construe’? 
the terms of the contract as well as the acts done in 
performance thereof.’* In order to support a decree 
for the specific performance of an oral agreement. it 
is necessary that there be performance to such an 
extent as-to render it inequitable to deny relief.S® 


[§ 407] 2. Substantial Performance®’—a. In Gen- 
eral. While at law strict performance in accordance 
with the contract is ordinarily necessary,®! in eq- 
uity by statute®? and by judicial decision, at least 
in the absence of express stipulations making strict 
complhance with the contract essential, some varia- 
tions from the strict performance of a contract at 
times may be ignored®*® so that the contract is suf- 
ficiently performed where the party seeking to en- 
force it has in good faith reasonably comphed with 
all matters of substance within the requirements of 
the contract.?* Compensation to defendant for the 
variation in performance by plaintiff may be al- 
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[o8 Cadi} 2113 
lowed.°® Where the statute conditions relief by 
specific performance on a substantial performance 
by plaintiff, plaintiff must first substantially perform 
all the conditions precedent which are required by 
the contract.°® The principle upon which courts of 
equity direct specific performance of contracts which 
have not been strictly performed is said to be that, 
conceding a breach, a court of equity may grant re- 
hef when such appears to be in accord with the in- 
tent of the parties when the contract was made.®? 
Under this view equity does not make a new con- 
tract for the parties.°® 


Time for performance. [xcept where time is es- 
sential, the rule allowing substantial performance 
is applicable to the time of performance by plain- 
triitines 


What constitutes substantial performance. The 
stipulations of the contract may be regarded as sub- 
stantially performed where a variance is inadvert- 
ent or unintentional and unimportant.2 The non- 


necessary for plaintiff to show that 
all members of the society agreed to 
be liable for the debt, or to point to 
some statute which made them So, or 
to prove some action by the society 
which made them liable, and where 
it was not so averred or proved, the 
tender of the bond and mortgage did 
not give the vendor that to which 
she was entitled, and specific per- 
formance could not be decreed. Mc- 


tale wv. Reillyt 274 Pay dit5, dat “A 
912. 
87. Construction of contracts: 


Generally see Contracts § 481 et seq. 
For: 
Exchange of property see Ex- 
change of Property § 31 et seq. 
Sale and purchase of: 
Personal property see Sales § 167 
et seq. 


Real estate see Vendor and Pur- 
chaser [39 Cyc 1295 et seq]. 


88. Miller v. Ruzicka, 111 Nebr. 
815, 198 NW 148. 
[a] Quarrying.—Clearing and 


grading of land and rock thereon, 
drilling of holes for blasts and firing 
of same, constituted ‘quarrying” 
within a contract to buy land, which 
contract required plaintiff to quarry 
certain rock as a condition to his 
right to enforce it. Fisk v. Shore 
Line Electric Ry. Co., 87 Conn. 209, 
87 A 876. 


{b] Misbehavior of adopted child. 
—Where husband and wife, pursuant 
to a parol contract to adopt, rear, 
and educate an infant child and to 
make it an heir as if their own, take 
a boy, who remains in their family 
6n that footing until majority, and 
then leaves with their consent, and 
after their death intestate he sues for 
a child’s share in their estate, his 
faults of character and behavior dur- 
ing minority do not prove nonper- 
formance of filial duty invalidating 
contract, where it was not rescinded 
on that ground. Tuttle v. Winchell, 
104 Nebr. 750, 178 NW 755, 11 ALR 
814. 


89. Roadman y. Harding, 
122, 126 P 993. 


90. As affecting mutuality of rem- 
edy see supra §§ 19-31. 

Right of party not in default to 
part performance see supra §§ 54-64. 


91. See Contracts § 786. 


63 Or. 


See statutory provisions. 


[a] Statutes appiied.—Furtinate 
v. Butterfield, 14 Cal. A. 25, 110 P 962; 
Seth v. David, 168 Ga. 511, 148 SE 


93. Saperstein v. Mechanics’, etc., 
Sav. Bank, 228 N. Y. 257, 126 NE 708. 


94. U. S.—Secombe v. Steele, 20 
How. 94, 15 L. ed. 833; Conway v. 
White, 9 F. (2d) 863 [rev 300, Fed. 
866]; Galluchat v. Pittman, 288 Fed. 
917 [aff 288 Fed. 928]; La Follette 
v. La Follette Water, Light & Tele- 
phone Co., 252 Fed. 762, 164 CCA 602 
{cit Cyc]; Howe v. Howe, etc., Ball 
Bearing Co., 154 Fed. 820, 83 CCA 536 
(default in an incidental matter); 
German Sav. Inst. v. De la Vergne 
Refrigerating Mach. Co., 70 Fed. 146, 
17 CCA 34 (substantial performance 
by vendor and retention of benefits by 
vendee, so that original position can- 
not be restored); Holt y. Field, 25 
Hed: 123. 


Cal.—Howard v. Throckmorton, 48 
Cal. 482; Ballard v. Carr, 48 Cal. 74 
(both cases legal services). 


Colo.—Vanadium Corporation of 
Colorado v. Willis, 81 Colo. 310, 255 
O85: 


Ill.—Grant v. Springer, 330 Ill. 280, 
161 NE 718; Fagan yv. Rootberg, 320 
Ill, 586, 151 NE 491. 


Iowa.—Fitzgerald v. Britt, 43 Iowa 
498; Shaw v. Livermore, 2 Greene 338. 


Ky.—Topeka Water-Supply Co. v. 
Root; 56 i\Kan,. 487, 42. P 715. (legal 
services); Church vy. Steele, 1 A. K. 
Marsh, 328; Peart v. Taylor, 2 Bibb 
556 (where the thing stipulated to be 


done by plaintiff has been rendered 
unnecessary by statute). 
Me.—Snowman y. Harford, 55 Me. 


ENG 


Md.—Coale v. Barney, 1 Gill & J. 
324 (failure to perform a merely nu- 
gatory act). 

Miss.—McCorkle v. Brown, 17 Miss. 
167. 

Mo.—Buckner v. Midland Farm & 
Land Co., (App.) 190 SW 419. 

Neb.—Adams v. Thompson, 28 Neb. 
53, 44 NW 74. 

N. H.—Kann vy. Wausau Abrasives 
Co., 81 N. H. 535, 129 A 374. 

N. J.—Doherty v. Egan Waste Co., 
91° N. J. Ba. 400) 11, A 4995 Fiulmes vy. 
Thorpe, 5 N. J. Eq. 415. 


N. Y.—Klaweiter v. 


Hubner, 68 


Hun 338, 22 NYS 815. 


N. D.—Ackerman v. Maddux, 26 N. 
D. 50, 143 NW 147. : 


Or.—Kaufman y. Hastings, 93 Or. 
623, 184 P 265. 


Porto Rico.—Monroig v. Parker, 6 
Porto Rico Fed. 595. 


S. D.—Marso v. Heck, 50 S. D. 332, 
210 NW 153; Gray v. Gray, 48 S. D. 
470, 205 NW 29. 


Tex.—Campbell v. McFadin, 71 Tex. 
28, 9 SW 138; Bell v. Warren, 39 Tex. 
106. 


Vt.—Adams v. Patrick, 30 Vt. 516. 


{a] Failure to give security for 
payments did not defeat the right to 
specific performance by a _vendee 
where such payments were made as 
yey fell due. Sims v. Knight, 71 Ala. 
LS 


[b] Leasing contract by which 
landlord agreed to convey portion of 
land to tenant at end of term was 
substantially complied with by ten- 
ant. Gray v. Gray, 48 S. D. 470, 205 
NW 29. 


Sufficiency of: 
Payment see infra § 412. 
Title see infra § 413. 


95. Hulmes v. Thorpe, 5 N. J. Eq. 
415. 

96. By-Products Fuel Mach. Co. v. 
Dawson, (Cal. A.) 294 P 19; Peck v. 


Coyles A252 L073 LS KCaleeAp pe 3905 
Smith v. David, 168 Ga. 511, 148 SE 
265 [cit Cyc]. 


97. Flora v. Glover, 193 P. 665, 69 
Colo. 210 (breach as to time). 


98. Flora v. Glover, 
99. See supra § 353. 
1. Generally see Contracts § 786. 


2 U. S.—La Follette v. La Fol- 
lette Water, Light & Telephone Co., 
252 Fed. 762, 154 CCA 602. 

Cal.—Furtinati v. Butterfield, 14 
Cals Apps 25; 110. P 962. 

Colo.—Vanadium Corporation of 
Colorado v. Willis, 81 Colo. 310, 255 
P 985 (furnishing securities). 

Iowa.—Fitzgerald v. Britt, 43 Iowa 
498; Shaw v. Livermore, 2 Greene 338. 

Kan.—Welch v. McIntosh, 89 Kan. 
AT ASO Pe GA 


N. J.—Hulmes v. Thorpe, 
Eq. 415. 
Tex.—Campbell v. McFadin, 71 Tex. 


supra. 
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performance of a material part of the contract will 
prevent the performance from amounting to a sub- 
Where a lessee under a lease 
has the option of a renewal of the lease upon com- 
pliance with the terms of the existing lease, a tech- 
nical violation of the lease will not prevent the les- 
see accepting the option, especially where the lessor 
with knowledge of the violation made no objection.* 

[§ 408] b. Title or Estate of Vendor'—(1) Slight 
In a suit by a vendor for spe- 
cific performance if he is unable, from any cause, 
not involving bad faith on his part, to convey each 


stantial performance.* 


Defect in Quantity. 


28, 9 SW 139; Bell v. Warren, 39 Tex. 
106 (both cases, contract to locate 
lands; all steps performed except 
payment of fees for the patent). 


[a] Illustrations.—(1) Where one 
agreed in writing to convey to a rail- 
road company five acres of land, on 
condition that the company would lo- 
eate its depot upon a certain forty 
acre tract or upon any five acres ad- 
joining, and the depot was located 
upon a tract which touched a corner 
of the forty acres but did not lay 
alongside of it, it was held that there 
had been a substantial compliance. 
Fitzgerald v. Britt, 43 Iowa 498. (2) 
A city, which approved of the source 
from which a company was to supply 
water, cannot resist specific per- 
formance of a contract for water for 
fire protection because of minor de- 
fects in the water, due to such source, 
which cannot be removed by use of 
reasonable appliances and methods. 
La Follette v. La Follette Water, 
Light & Telephone Co., 252 Fed. 762, 
164 CCA 602. 


[b] Slight variation or default on 
the part of a purchaser in the 'per- 
formance of work to be done by him 
before the deed was to be delivered 
will not prevent a decree for specific 
performance if the difference is a 
proper subject for compensation in 


money. Hulmes v. Thorpe, 5 N. J. 
Eq. 415. 
3. U. S.—Glenwood Springs Vv. 


Glenwood Light & Water Co., 202 Fed. 
678, 121 CCA 88, LRA1915C.438; Shu- 
bert v. Woodward, 167 Fed. 47, 92 CCA 
509; Davis v. Read, 37 Fed. 418 (buila- 
ing not done in a substantial work- 
manlike manner). 


Ark.—Moody v. Kahn, 174 Ark. 1072, 
298 SW 353. 


Cal.—Roy-v. Pos, 1838 Cal. 3599 
P 542. 


Ill.—Bennett v. Burkhalter, 257 
Til, 572, 101 NE 189, 44 LRANS&<733 
(care of children for life). 


Kan.—Holland v. Holland, 97 Kan. 
169, 155 P 5 [mod reh 98 Kan. 698, 158 
jeealaatGale 


Minn.—Reynolds v. Pike-Hornin 
Granite Co., 149 Minn. 73, 182 NV 
906. 


- _Neb.—Bank of Plymouth vy. Ritchey, 
115 Neb. 493, 213 NW 587. 


N. Y.—Harris v. Shorall, 188 App. 
Div. 330, 177 NYS 214; Flanders v. 
Rosoff, 111 App. Div. 1, 97 NYS 514 
[aff 188 N. Y. 616, 81 NE 1164] (sub- 
stantial structural defects in build- 
ing); Reisterer v. Reisterer, 82 Misc. 
157, 143 NYS 307; Ball v. Brooks, 173 
NYS 746 (agreement to adopt). 


Tex.—Kuehn v. Meredith, (Civ. A.) 
187 SW 386. 


Eng.—Tildersley v. Clarkson, 30 
Beav. 419, 54 Reprint 951 (defects in 
furnishing house). 
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[a] MTllustrations.—(1) Where a 
contract for the purchase of property 
from plaintiff provided for the con- 
struction of a brick veneer garage, the 
construction of a garage partially of 
stucco was a material breach so that 
plaintiff could not, in a suit for spe- 
cific performance, compel defendant 
to take the premises and pay for them 
under the contract. Moody v. Kahn, 
174 Ark. 1072, 298 SW 353., (2) Where 
defendant leased to plaintiff for ten 
years a tract of land in which there 
was a partially. developed stone quar- 
ry, and agreed to convey to him one- 
half of the land at the expiration of 
the lease and plaintiff exempted him- 
self from liability for failure to de- 
velop the quarry, but the parties con- 
templated such development as a 
vital part of the consideration for a 
grant of one-half the lands, specific 
performance was rightly denied where 
there was no such development or 
effort to develop. Reynolds v. Pike- 
Horning Granite Co., 149 Minn. 73, 
182 NW 906. 


[b] Support of aged person for 
life.—Furnishing of support by plain- 
tiff for only six months was not a sub- 
stantial compliance with a contract 
to devise land in consideration of 
plaintiff furnishing support to an 
aged person for life where such per- 
son lived for a year and a half after 
plaintiff's cessation of support. Roy 
Vv. Pos, 183'Cal.1 359, 197 Pes 42. 


4 _King-Blair Co. v. Schloss, 253 
Mich. 243, 234 NW 481. 


5. Cross references: 


Defects of title as ground for rescis- 
sion see Vendor and Purchaser [39 
Cye 1407-1409]. 

Right of purchaser to waive defects 
and compel performance see supra 
§§ 54-64. 

Time of acquiring or perfecting title 
see supra §§ 378-386. 


6 U. S.—Hepburn Wp 
Cranch 262, 3 L. ed. 96. 


TI— De Wolf ve "Pratewe2? ill Poet 


Kan.—Keepers v. Yocum, 84 Kan. 
554, 114 P 1068, AnnCas1912A 748 [cit 
Cyc]; Kuhn vy. Freeman, 15 Kan. 423 
(where a small portion of the land 
had been taken under eminent domain 
by a railroad). 


Md.—Ahrens v. Ijams, 158 Md. 412, 
148 A 816; Reigart v. Fisher, 149 Ma, 
336, 131 A 568; Hammer y. Westphal, 
120 Md. 15, 87 A 488 [cit Cye]; Foley 
v. Crow, 37 Md. 51 (where one lot out 
of four could not be conveyed). 


Auld, 5 


N. J.—Sea Girt Estates v. Sutton, 
106 N. J. Eq. 285, 150 A 920 [aff 7 N. 
J. Misc. 833, 147 A 388]; Hughes y. 
Hadley, 96 N. J. Eq: 467, 126 A 33; 
Van Blarcom y. Hopkins, 63 N. J. Hq. 
466, 52 A 147 (ninety-three feet front- 
age instead of one hundred feet). 


N. Y.—Beyer v. Marks, 32 N. Y. 
Super. 715; Vedder v. Evertson, 3 


[§§ 407-408 


and every parcel of the land contracted to be sold, 
and it is apparent that the part which cannot be con- 
veyed is of small importance, or is immaterial to 
the purchaser’s enjoyment of that which may be 
conveyed to him, in such case the vendor may insist 
on performance with compensation to the purchaser, 
or a proportionate abatement from the agreed price, 
if that has not been paid.° 
applies to cases where land is sold in gross or by 
metes and bounds, but the acreage or quantity is mis- 
stated, provided the deficiency is not a considera- 
Before the vendor will be permitted to 


The rule of the text 


Paige 281. 


Ohio.—Bowler v. Brush Electric 
Light Co., 10 Oh. Dec. (Reprint) 582, 
22 CincLBul 136 (lot one hundred and 
sixty-five feet deep instead of one 
hundred and seventy-five). 


Or.—Heltzel v. Baird, 90 Or. 156, 175 
P 851 (shortage of about one-tenth of 
an acre out of twelve). 


Pa.—Stoddart v. Smith, 5 Binn. 355 
(five lots lacking out of forty-five 
sold). 


Philippine-—Goyena v. 
ing, 1 Philippine 490. 


Tenn.—Charles B. James’ Land & 
Investment Co. v. Vernon, 129 Tenn 
637, 168 SW 156, 52 LRANS 959. 


Va.—Farris v. Hughes, 89 Va. 930, 
17, SE 5218. 


W. Va.—Morgan v. Brast, 34 W. Va. 
332, 12>SE) 710; Creigh wo Bogssy 219 
W. Va. 240. 


Eng.—Poole v. Shergold, 2 Bro. Ch. 
118, 29 Reprint 1163, 1 Cox Ch. 273, 29 
Reprint 68, 1 Rev. Rep. 37; Corless v. 
Sparling, Ir. R. 9 Eq. 335 (deficiency 
of half the acreage, but waste land 
of nominal value); Stapylton v. Scott, 
13 Ves. Jr. 425, 33 Reprint 353; Mc- 
Queen v. Farquhar, 11 Ves. Jr. 467, 32 
Reprint 1168 (six acres of large es- 
tate); Calcraft v. Roebuck, 1 Ves. 
Jr. 221, 1 Rev. Rep. 126, 30 Reprint 
311 (two acres out of one hundred 
and eighty-six). 


Alta.—Franco-Belgian Iny. Co. v. 
Duggan, 15 Alta. L. 248. 


Sask.—McRay v. Prohar, 8 Sask. L. 
8, [1925] 3 DomLR 1199. 


{a] Ilustration.—Where the con- 
tract calls for the conveyance of 
one hundred and fourteen acres, and 
a deficiency is claimed of two and one- 
half acres, which appears to be of 
small importance and not material 
to the purchaser’s enjoyment of that 
which may be conveyed, the court 
will decree specific performance, with 
a ratable deduction of the purchase 
money by way of compensation. 
Keepers v. Yocum, 84 Kan. 554, 114 P 
1063, AnnCas1912A 748 [cit Cyc]. 


[b] Receipt of more than pur- 
chased.—Purchaser, receiving the 
precise lot agreed upon, cannot avoid 
specific performance on the ground 
that he will receive more than he pur- 
chased. Larkin v. Koether, 102 N. J. 
Eq. 329, 140 A 920 faff 101 N. J. Eq. 
176, 137 A 849]. 


[c] Well considered case.—Van 
Blarcom v. Hopkins, 63 N. J. Eq. 466 
52 A 147 (per Pitney, V. C.). : 


7. UN. di.—_Van | Blarcom aay; 
kins, 63 N. J. Eq. 466, 52 A 147. 


N. M.—Mundy v. Irwin, 20 N, 
43, 145 P 1080, AnnCas1918D 713. 


Ni Beyer! Vay Marks 32 i 
Super. 715. Pees 


Oh.—Bowler  v. 


Tanbunt- 


Hop- 


M. 


Brush Electric 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 408-412] 


insist on performance with compensation it must 
appear that he has made a bona fide effort to ac- 
The right of the 
vendor to insist upon performance with compensa- 
tion does not exist where the agreement provides 
that on the inability of the vendor to make title the 
contract shall be void and the deposit shall be re- 


quire the outstanding interests.’ 


turned.? 


[§ 409] (2) Small Encumbrance or Defect in 
Quality. In accordance with rules hereinbefore con- 
sidered,*° where the title to the land is defective 
by reason of a small encumbrance! or where there 
is a slight defect in the quality of the land or build- 
so long as the defective title is immaterial 
to the purchaser’s enjoyment of the property, spe- 
cific performance may be decreed with compensa- 


ings,? 


tion to the purchaser. 


Light Co., 10 Oh. Dec. (Reprint) 582, 
22 CincLBul 136. 


Va.—Farris v. Hughes, 89 Va. 930, 
17 SE-518. 

W. Va.—Morgan v. Brast, 34 W. Va. 
332, 12 SE 710 (sixty-six acres out of 
three hundred). 


8. Franco-Belgian Inv. Co. v. Dug- 


gan, 15 Alta. L. 243. . 
9. Bowes v. Vaugh, 43 Ont. L. 521. 
10. See supra § 408. 

1l. N. J.—Doherty v. Egan Waste 


Co., 91 N. J. Eq. 400, 111 A 499. 


N. Y.—Leibowitz v. Lashins, 220 
App. Div. 776, 222 NYS 48 (easement) ; 
Guynet v. Mantel, 11 N. Y. Super. 86; 
Winne v. Reynolds, 6 Paige 407 (nom- 
inal ground-rent, and reservation of 
non-existent minerals and water- 
rights); Ten Broeck vy. Livingston, 1 
wonns. Ch. 357: 


Pa.—Thompson v. Carpenter, 4 Pa. 
132, 45 AmD 681. 


Eng.—Howland v. Norris, 1 Cox Ch. 
59, 29 Reprint 1062; Bowles v. Wal- 
ler, Hayes 439 (quit rent); Smith v. 
Tolcher, 4 Russ. 302, 28 Rev. Rep. 
103, 4 EngCh 302, 38 Reprint 819 (tith- 
es); Esdaile v. Stephenson, 1 Sim. & 
St. 122, 24 Rev. Rep. 151, 1 EngCh 
122, 57 Reprint 49 (undisclosed quit 
rent); Binks v. Rokeby, 2 Swanst. 
222, 19 Rev. Rep. 68, 36 Reprint 600 
(small portion of estate subject to 
tithes); Horniblow v. Shirley, 13 Ves. 
Jr. 81, 88 Reprint 225; Halsey v. 
Grant, 13 Ves. Jr. 73, 33 Reprint 222. 


Alta.—Pugh v. Knott, 12 Alta. L. 
See 

Ont.—Ferris v. Ellis, 48 Ont. L. 374. 

[a] Encroachment on adjoining 


property.— Where a building on the 
property encroached slightly on ad- 
joining property because of clap- 
boards nailed to the wall, relief will 
be awarded where defendant will re- 
ceive all the land he bargained for, 
and be entitled to an abatement of the 
purchase price in an amount suf- 
ficient to pay the cost of making the 
pbuilding conform to the true line. 
Doherty v. Egan Waste Co., 91 N. J. 
Bq. 400, 111 A 499. 


[b] Election to pay off or suffer 
abatement.—Where a contract for the 
sale of all a corporation’s stock, fran- 
chises, and property provided that the 
vendors should satisfy certain out- 
standing bonds or suffer an abate- 
ment of the price equal to the amount 
due thereon at the time of the trans- 
fer, and the vendees thereafter repu- 
diated their obligation to complete 
the contract, the vendors in a suit to 
enforce specific performance were en- 
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[§ 411] (4) Substantial Encumbrance.1® 
the encumbrance is such that it may be discharged 
by an application of the purchase money?® an unwill- 
ing purchaser who has a right to an unencumbered 
title will not be forced to take a title affected with 
a substantial encumbrance.!* 


[§ 412] 3. Sufficiency of Payment.1% Where pay- 
ment of the purchase price or other sums is neces- 


[58 C.J.] 1115 


[§ 410] (3) Substantial Defect in Quantity or 
Estate. Unless the defect is waived by the purchas- 
er,*® equity will not compel specific performance by 
an unwilling vendee where the defect in quantity, 
title, or estate is a substantial and material one, even 
though compensation is offered for the defect, since 
that would be to force a new contract upon defend- 


Unless 


sary, there must be a sufficient payment to author- 


titled to elect whether they would 
pay the bonds or suffer an abatement 
of the price. McCullough y. Suther- 
land, 153 Fed. 418. 


Reneving encumbrances by appli- 
rep meets purchase money see infra §§ 


12. Towner v. Tickner, 112 Ill. 217 
(premises slightly out of repair; a 


few fixtures lacking); Smyth v. 
Sturges, 108 N. Y. 495, 15 NE 544 
(fixtures); King v. Bardeau, 6 Johns. 


Ch. (N. Y.) 38, 10 AmD 312 (position 
of building misdescribed); Grant v. 
Munt, Coop. 173, 14 Rev. Rep. 231, 10 
EngCh 173, 35 Reprirt 520 (dry rot 
in a house); Stewart v. Conyngham, 
1 Ir. Ch. 534, 573 (small part of land 
not timber land); Scott v. Hanson, 
1 Russ. & M. 128, 27 Rev. Rep. 141, 5 
FingCh 128, 39 Reprint 49; Dyer v. 
Hargrave, 10 Ves. Jr. 505, 8 Rev. Rep. 
36, 32 Reprint 941. 


13. See supra § 322. 
14-15. U. S.—Kenner vy. Bitely, 45 
Fed. 133. 


Iowa.—F inch v. Gates, 229 NW 832; 
Donner v. Redenbaugh, 61 Iowa 269, 
16 NW 127. 


Ky.—Louisville & N. R. Co. v. 
Fuson, 203 Ky. 708, 262 SW 1086; 
Gaither v. O’Doherty, 12 SW 306, 11 
KyL 594; Snedaker-v. Moore, 2 Duv. 
542; McKean v. Read, Litt. Sel. Cas. 
395. 12 AmD 318; McKinny v. Watts, 
3 A. K. Marsh. 268. 


Md.—Reigart v. Fisher, 149 Md. 
336, 131 A 568; Vickers v. Baltimore, 
102° Mid: 487; 63 (A 1207 North <Atve. 
Land Co. v. Baltimore, 102 Md. 475, 
638 A DES. 


Mo.—Hill v. Rich Hill Coal Min. 
Co., 119 Mo. 9, 24 SW 223. 


N. J.—Hughes v. Hadley, 96 N. J. 
Eq. 467, 126 A 33; Gosman v. Pfistner, 
80 N. J. Eq. 432, 83 A 781; New York 
im. ins. Gos.v; Gilhooly,, 62 N: J. Eq. 
118, 47 A 494. 


N. Y.—Clark v. Merinsky, 122 Misc. 
168, 202 NYS 273. 


N. C.—Bryan v. Read, 21 N. C. 78. 


Tenn.—Cunningham v. Sharp, 11 
Humphr. 116; Buchanan v. Alwell, 8 
Humphr. 516. 


Va.—Jackson vy. Ligon, 3 Leigh (30 
Vay 261% 


Eng.—Perkins v. Ede, 16 Beav. 193, 
51 Reprint 751 (small but material 
defect); Peers v. Lambert, 7 Beav. 
546, 29 HEngCh 546, 49 Reprint 1178 
(jetty, essential to use of wharf); 
Prendergast v. Eyre, 2 Hogan 79 (sale 
of two lots for entire sum); Roffey 
vy. Shallcross, 4 Madd, 227, 20 Rev. 


Rep. 293, 56 Reprint 690 (vendor has 
only undivided lease); Knatchbull v. 
Grueber, 1 Madd. 153, 56 Reprint 58 
[aff 3 Meriv. 124, 17 Rev. Rep. 35, 36 
Reprint 48] (small but material de- 
fect); Casamajor v. Strode, 2 Myl. & 
K. 706, 726, 7 EngCh 706, 39 Reprint 
1114; Hick v-Phillips; Prec7€hs 575; 
24 Reprint 258 (one sixth of the land 
is copyhold instead of freehold); Dal- 
by v. Pullen, 3 Sim. 29, 6 EngCh 29, 
57 Reprint 911 [aff 1 Russ. & M. 296, 
30 Rev. Rep. 123, 5 EngCh 296, 39 
Reprint 114] (vendor has only undi- 
vided lease); Stapylton v. Scott, 13 
Ves. Jr. 425, 33 Reprint 353; Drewe 
v. Corp, 9 Ves. Jr. 368, 32 Reprint 644 
(leasehold for four thousand years in- 
stead of freehold). 


Alta.—Lee v. Sheer, 8 Alta. L. 161 
(valuable minerals). 


eens B.—Floyd v. Hanson, 43 N. B. 


Piatt ae cees v. Vaux, 43 Ont. L. 


[a] Substantial defect in quantity. 
—A vendor may not have specific per- 
formance of contract to purchase land 
with a deduction for the deficiency 
upon tender of a deed conveying one 
hundred and twenty-six acres, where 
contract provided for the conveyance 
of two hundred and fifty acres ‘‘more 
or less,’’ even though the vendee rail- 
road contracted to purchase solely to 
get aright of way across land. Louis- 
ville & N. R. Co. v. Fuson, 203 Ky. 
708, 262 SW 1086. 


[b] Substantial defect in quality. 
—Where the vendor destroyed orna- 
mental timber which was desirable to 
the enjoyment of the premises as a 
residence, specific performance was 


denied. Magennis v. Fallon,*2 Molloy 
588. 
16. See infra §§ 413, 586. 


17. O’Kane v. Kiser, 25 Ind. 168; 
Wyatt v. Bergen, 2 N. J. Misc. 1169, 
TSO CAS bob: atl 9 SN) aedisn den noi oaunl Ome 
597] (encroachment); ~Hinckley v. 
Smith, 62 Ne ¥. 20 tmvottessey in 
excess of purchase-price); Caballero 
v. Henty, L. R. 9 Ch. 447; Barton v. 
Downes, Fl. & K. 505 (reservation of 
mines and minerals and the right to 
search for them); Fildes v. Hooker, 
3 Madd. 193, 56 Reprint 481 (sale by 
lessee, whose lease was subject to 
covenants with provision for reéntry; 
indemnity against a possible loss of 
possession would not answer); 
Stewart v. Alliston, 1 Meriv. 26, 15 
Rev. Rep. 81, 35 Reprint 587. 


18. Generally see Payment §§ 3-. 
66. 


Time of payment see supra §§ 375, 
376, 


LEO) oS nGe de] 


ize specific performance.!® Payment must be made 
according to the terms of the contract.*? Where the 
contract contemplates payment in cash, payment 
to the vendor’s agent by a certificate of deposit and 
note is insufficient.21 A subpurchaser of part of 
the property cannot compel a conveyance from the 
original vendor except upon payment of the whole 
amount due from the original purchaser for the en- 
tire tract.22 An offer to pay the purchase price 
by the delivery of a certified check, which is not 
objected to as not being in money, is a sufficient 
compliance with the contract.22 Where under the 
terms of the contract upon loss the insurance pro- 
ceeds on a policy secured by the purchaser are to 
be paid to the vendor to the extent of the unpaid 
balance, payment of such proceeds to the extent due 
is a sufficient payment in the absence of a showing 
that such payment was to be applied on other in- 
debtedness.24 In a suit against a third person ac- 
quiring title subject to an outstanding option on the 
land, which by proper acceptance is converted into 
a contract of sale,2° a deposit of the balance of the 
price in a bank to the eredit of the optioner with 
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[§§ 412-413 


In accordance with general rules?? a substantial 
compliance in the matter of payment is sufficient.** 


By whom made. A payment of the balance of 
the purchase price is sufficient if made to the owner 
by an insurer after destruction of the property.*® 


To whom made. Payment may be made to an 
agent or trustee designated in the contract to receive 
it.2° Wihere a purchaser offers to buy property and 
upon acceptance of his offer to pay the vendor a 
stipulated amount, payment by the purchaser to his 
assignee on account of the vendor is not a sufficient 
payment to bind the vendor where such assignee is 
not the agent of the vendor.*1 On the vendor’s 
death, payment to the vendor’s heirs is sufficient,*? 
even though such heirs are minors.*? 


[§ 413] 4. Sufficiency of Title.2* While a pur- 
chaser may waive the defects of the vendor’s title 
and compel specific performance,*®® in a suit by the 
vendor for specific performance of a contract under 
which he is obligated to convey a good title®® equity 
will not compel an unwilling purchaser to take a 


notice to him and to such third person is sufficient.2® | title of which there is reasonable doubt.** To foree 
19. Keller v. Garneaux, 40 S. D. 53, | (although the deficiency was small] 161. 

166 N. W. 305. ee performance of option re- Ind.—Smith v. Turner, 50 Ind. 367. 
fa] Drawing sight draft.—Where EESIEE oc Epes, tic ON elias Sone 

purchasers of land, who paid one hun- [a]. Thus, where a _ purchaser oe cies Soa MA y 

dred dollars down, and agreed to pay | agreed to give a second mortgage in 

thirteen hundred dollars cash before] part payn®ent of real estate, the Ky.—Senning v. Bush, 62 SW 489, 

a given date at a bank, on such date|agreement was substantially com- | 63 SW 284, 23 KyL 60. 

did not appear at the bank, but at] plied with by a mortgage subject to La.—Scheuermann v. De Latour, 

most telephoned the bank and author-| three other mortgages, their total]139 fa. 549, 58 S 223; Lindner v. 


ized it to draw a sight draft on them, 
it not appearing that the draft was to 
be used for the amount necessary to 
take up the seller’s deed, or that the 
proceeds were to be used for such 
purpose, or that the bank was direct- 
ed to use the proceeds for such pur- 
pose, or that the drawing of the draft 
had any connection whatever with 
the ldnd transaction, the buyers were 
not entitled to specific performance 
against the seller, who appeared with 
the deed ready to perform at the prop- 
er time. Keller v. Garneaux, 40 S. D. 
53, 166 NW 305. 


20. O’Donnell v. Henley, 
406, 158 NE 692. 


[a] Thus a purchaser tendering a 
second mortgage on other property in 
nlace of a contract which seller was 
to accept in lieu of cash, was not en- 
titled to specific performance. O’Don- 
nell v. Henley, 327 Ill. 406, 158 NE 
692. 


327 Il. 


21. Wilken v. Voss, 120 Iowa 500, 
94 NW £123. 


22. Hoover v. Baugh. 108 Va. 695, 
62 SE 968, 128 AmSR 985. 


23. Sheffield v. Hancock 
164 Iowa 561, 146 NW 439. 


County, 


24 Greenberg v. Seeger, 238 Mich. 
159, 213 NW 109. 
25. Rights of optionee against 


pergcdacne purchasers see supra §§ 
86, 87 


26. Horgan v. Russell, 24 N. D. 490, 
140 NW 99, 43 LRANS 1150. 


27. See supra § 407. 


Welch v. McIntosh, 89 Kan. 
47, 130 P 641; Ackerman v. Maddux, 
26) NDs 50; 143 NW 147; Gillespie v. 
Wells, 22 Man. 355. But see Sanford 
Vs Bartholomew, 33 Kan. 38, 5 P 429 
(tender of amount slightly less than 
sum due ineffectual); Richardson vy. 
Lamb, 253 Mich. 659, 235 NW 817 


amount being that for which the par- 
ties knew the property was incum- 
bered. Welch v. McIntosh, 89 Kan. 
47, 130 P 641. 


29. Godfrey v. Alcorn, 215 Ky. 465, 
284 SW 1094, 51 ALR 925. 


30. Adams y. Canutt, 
422, 119 P 865. 


66 Wash. 


ols. Youngs va ‘Cistac,, 57 Tia. Wi, 
103 S 1060. 

32. Eller v. Motley, 99 S. C. 20, 82 
SE 992. 

33. Eller v. Motley, supra. 

34. Cross references: 


Defects of title as ground for rescis- 
sion see Vendor and Purchaser [39 
Cye 1407-1409]. 


scober pt inquiry into title see infra 
568. 


Substantial compliance see supra §§ 
408-411. 


Time of perfecting title see supra §§ 
378-386. 


35. See supra §§ 54-64. 


36. Necessity of making good title 
see je §§ 318-322. 


37. U.S.—Hess v. Bowen, 241 Fed. 
659, 154 CCA 417 [aff 237 Fed. 510]. 


Ala.—Cuadd v. Wood, 205 Ala. 682, 
89 S 52; Boylan v. Wilson, 202 Ala. 
26, 79 S 364 [cit Cyc]. 


Del.—Brown y. Davis, Bs) BX KO) oY 
Blo dee Aeet ae Kittinger v. Rossman, 
12 Del. Ch. 276, 112 A 388 


Ill.—Hayne v. Srikae 321 Tll. 442, 
151 NE 877; Cobb v. Willrett, 313 Ill. 
92,144 NE 834; Smith v. Dugger, 310 
Ill. 624, 142 NE 243; Weber v. Jenny, 
300 TL. 145, 233 NE 62; , Baker vy. 
Baker, 284 Til. 537, 120 NE 525; Dole 
v. Shaw, 282 Ill. 642, 118 NE 1044; 
Smith v. Hunter, 241 Th. 514, 89 NE 
686, 132 AmSR 231; Close v. ‘Stuyve- 
sant, 132 Ill. 607, 34 NE 868, 3 LRA 


Newfield, 5 La. A. (Orleans) 281. 


Mass.—Costello v. Tasker, 227 
Mass. 220, 116 NE 573; Institution 
for Savings in Newburyport and its 
Vicinity v. Puffer, 201 Mass. 41, 87 
NE 562. 


Mich.—Bradway v. Miller, 200 Mich. 
648, 167 NW 15. 


Minn.—Hedderly v. Johnson, 42 
Minn. 443, 44 NW 527, 18 AmSR 521. 


Miss.—Morrison y. Kinstra, 55 
Nae ie 


J.—Joachim v. Belfus, 107 N. J. 
Ba 240, 152. A 161; Pound v. Pleister, 
106 N. J. Eq. 101, 150 A 58 {aff 153 Ne 
D0 ae Osta Needs ‘Eq. BUC]; Nerhle eve 
Petry, 96. Ni wie Has 47s. 126 A 608; 
Pasternack v. Alter, 95 ING Eq. 377, 
123 A 885; Brown v. Wencher, 94 N. 
Jey eG. 710, 1/20)5 ALY GS tC. Schultz v. 
Garibaldi, 92 N. J. Hq. 320, 112 A 854; 
Kohlrepp. Vv. .Ram, 79 N. i Jt-BPaqsrsce 
Sat fh Oa= Doutney v. Lambie, 78 N. 
J. ¥q: 277, 78 A 746; Van Riper Vv. 
Wickersham, mT Ne els Hq. 232, 7°76 AS 
1020, 30 LRANS 25, AnnCas1912A 319; 
Deseumeur Vv. Rondel, 16. --Ne ede Eq. 
394, 74 A 703; Montrose Realty, ete., 
ie Vv. Zimmerman, CNIWS.2Che) aie 


N: 3 Y.-—Dethlofiery. V Olt, 12 Aer 
Div. 201, 158 NYS 522: McKean v. 
Hill, 166 App. Div. 18, i51 NYS 689; 
Adami Vv. pickeeen, 164 App. Div. 472, 
Toe [aff 221 N. Y. 556, 116 NE 


N. C.—Thompson vy. Appalachian 
Power @os, 158 N.C. 587) 73 4Snseon 


N. D.—Brugman v. Charlson, 44 N. 
D. 114, 171 NW 882, 4 ALR 400. 


Ohio.— Wertheimer y. Kerte, 8 Ohi 
ING PoSINS Sano sue ie 


Tex.—Bourland 
(Commn. A.) 269 sw. "184 [Laff (Civ. 
A.) 280 SW 561]; Texas Auto Co. vy. 
Arbetter, (Civ. A.) 1 SW (2d) 334. 


Huffhines, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 413] 


upon him a title which he may be compelled to de- 
fend in the courts is to impose upon him a hard 
bargain; and this a court of equity, in the exercise 


gs 


of its discretion,*®® will refuse to do, irrespective 
of the question whether the title is actually good or 
While, according to some authoritiés, more 
particularly the earlier ones, a distinetion is recog- 
nized between law and equity and a title which is 
doubtful, to the extent that equity will refuse spe- 
cific performance in behalf of the vendor, may still 
not be bad in fact so that it will not support a re- 
covery or amount to a defense in an action at law; 
the distinction is now no longer recognized by the 
weight of authority and the rule as to what consti- 
tutes a good or marketable title is the same in law 
and in neither jurisdiction is the 
vendor entitled to foree a doubtful title on an un- 
The rule also applies to an 
agreement for a lease so that equity will not compel 
performance by the lessee if the lessor’s title is de- 


bad.*° 


and in equity; 


willing purchaser.?° 


Va.—Griffen  v. 19 


Gratt. (60 Va.) 571. 
' Sask.—Wellwood vy. Haw, 2 Sask. L. 
23. 


Cunningham, 


And see cases infra note 39. 


88. Discretion of court see supra 
§§ 13-17. 


39. U. S.—Lindsey v. Humbrecht, 
162 Fed. 548; Garnett v. Macon, 10 
io. Cas.l-NO. cos245, 2 Brock. 85, 6 
Call (10 Va.) 308. 


Cal.—McCroskey v. Ladd, 28 P 216. 


D. C.—American Security, etc., Co. 
v. Muse, 4 App. D. C. 12. 


Tll.—Maltby v. Thews, 171 Ill. 264, 
49 NE 486 [aff 69 Ill. A. 30]; Street 
v. French, 147 Ill. 342, 35 NE 814. 


Iowa.—Brown v. Widen, 103 NW 
158. 


La.—Bodcaw Lumber Co. v. White, 
191 Lia. 715, 46 S782; Michener v. 
Reinach, 49 La. Ann. 360, 21 S 552; 
Lockhart v. Smith, 47 La. Ann. 121, 
16 S 660; Beer v. Leonard, 40 La. 
Ann. 845, 5 S 257. 


Md.—Shea v. Evans, 109 Md. 229, 
72 A 600; Second Universalist Soc. v. 
Dugan, 65 Md. 460, 5 A 415; Gill v. 
Wells, 59 Md. 492. ‘ 


Mass.—Newburyport Sav. Inst. v. 
Puffer, 201 Mass. 41, fe INS 62); 
Daniell v. Shaw, 166 Mass. 582, 44 
NE 991; Richmond v. Gray, 3 Allen 
25. 

Mich.—Powell v. Conant, 33 Mich. 
396. 

N. J.—Fisher v. Eggert, (Ch.) 
64 A 957; Zane v. Weintz, 65 N. J. 


Eq. 214, 55 A 641; Richards v. Knight, 
64 N. J. Eq. 196, 538 A 452; Paulmier 
v. Howland, 49 N. J. Eq. 364, 24 A 
268; Dobbs v. Norcross, 24 N. J. Eq. 
327 (land in possession of and 
claimed by third party); St. Mary’s 
Church v. Stockton, 8 N. J. Eq. 520. 


N. Y.—Fleming v. Burnham, 100 
Nay. 1) 2°NE 905; Downey v. Seib, 
102 App. Div. 317, 92 NYS 431 [aff 
185 N. Y. 427, 78 NE 66, 8 LRANS 
49, 113 AmSR 926]; Felix v. Devlin, 
90 App. Div. 103, 86 NYS 12 [aff 91 
App. Div. 613, 88 NYS 1101]; Bul- 
lard v. Bicknell, 26 App. Div. 319, 49 
NYS 666 (and in possession of third 
party); McGrane v. Kennedy, 16 
Daly 241, 10 NYS 119; Seymour v. 
Delancey, Hopk. 436, 4 AmD 552 [aff 
5 Cow. 714]. 


N. C.—Triplett v. Williams, 149 N. 
C. 394, 68 SE 79, 24 LRANS al4. 
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Ohio.—Kellerman v. Government 
Loan, ete., Co., 7 OhioS&CP 408, 39 
CincLBul 203. 


Or.—McCarty v. Helbling, 73 Or. 
356,144 P 499 [quot Cyc]. 

Pa.—Herman v. Somers, 158 Pa. 
424, 27 A 1050, 38 AmSR 851; Holt’s 


Appeal, 98 Pa. 257 (faulty surveys); 
Herzberg v. Irwin, 92 Pa. 48; Kosten- 
bader v. Spotts, 80 Pa. 430; Freetly 
v. Barnhart, 51 Pa. 279; Speakman v. 
Forepaugh, 44 Pa. 363; Nicol v. Carr, 
35 Pa. 381; People’s Sav. Bank’s Ap- 
peal, 2 Pa. Cas. 287, 3 A 821; Wether- 
ill v. Mecke, Brightly 135; Bumberger 
v. Cliffinger, 5 Watts & S. 311. 


S. C.—Butler v. O’Hear, 1 S. C. Eq. 
382, 1 AmD 671. 


S. D.—Sherman vy. Beam, 27 S. D. 
218,130 NW 442, 443 [cit Cyc]. 


; Tex.—Littlefield v. Tilsley, 26 Tex. 
53. 


W. Va.—Spencer v. Sandusky, 
W. Va. 582, 33 SH 221. 


Eng.—Pegler v. White, 33 Beav. 
403, 3 New Rep. 557, 55 Reprint 423; 
Cooper v. Denne, 4 Bro. Ch. 80, 29 
Reprint 788, 1 Ves. Jr. 565, 30 Re- 
print 491; Shapland v. Smith, 1 Bro. 
Ch. 75, 28 Reprint 994 (1780) (said 
by Lord Eldon to be the first modern 
case which established the principle); 
Marlow v. Smith, 2 P. Wms. 198, 24 
Reprint 698; Sloper v. Fish, 2 Ves. & 
B. 145, 35 Reprint 274 (principle said 
to have been repeatedly acted upon 


46 


by Lord Hendricke); Stapylton v. 
Scott, 16 Ves) Jr: 272, 1.0) Rev. Rep. 
179, 33 Reprint 988 (Lord Eldon); 


Vancouver v. Bliss, 11 Ves. Jr. 458, 8 
Rev. Rep. 227, 32 Reprint 1164 (Lord 
Eldon); Roake v. Kidd, .5 Ves. Jr. 
647, 31 Reprint 785. 


40. See Vendor and Purchaser [39 
Cyc 1450]. 


What constitutes doubtful title see 
Vendor and Purchaser [39 Cyc 1450 
et seq]. 


41. Baskcomb v. Phillips, 6 Jur. N. 
S. 363 (helding that if a party agrees 
to let an estate and files a_ bill 
for the specific performance of the 
agreement, it will be dismissed, with 
costs, if, in the course of the suit, 
it should appear that the intended 
lessor had a defective title; even 
though the objections on which the 
refusal to take the-lease was ground- 
ed were frivolous and untenable). 


42. Smith v. Hunter, 241 Ill. 514, 
89 NE 686, 132 AmSR 231. 


43. Dole v. Shaw, 282 Ill. 642, 118 


fective or doubtful.4! 
to defeat a bill for specific performance by the ven- 
dor is that the vendor’s title is doubtful in its char- 
acter?” and the court will. not compel the purchaser 
to accept a doubtful title upon the possibility that 
it may be perfected by a future proceeding in court.4* 


Other claimants parties to suit. 
or persons interested in the title, other than the 
vendor, are parties to the suit for specific perform- 
ance,** so that their claim may be settled by the 
decree therein, the objection cannot be raised that 
the title exposes the vendee to litigation.*® 


[58 C.3:] 1117 


All the purchaser need show 


If the claimants. 


Discharge of Encumbrances from Purchase Price. 
If the purchase price is sufficient to pay mortgages 
or other,encumbrances against the property, and 
the nature of the encumbrances is such that pay- 
ment will thereby clear the title, the existence of 
such encumbrances is no bar to relief.*® 
the cash payment is inadequate to discharge the 


But where 


NE 1044. 


44 Joinder of parties see infra §§ 
438-440. 


45. Barly v.Douglass, 110 Ky. 813, 
62 SW 860, 28 KyL 298; Robinson v. 
Henning, 4 SW 322, 9 KyL 141 (for- 
mer owner made a party and ratifies. 
his defective deed); Chesman vy. Cum- 
mings, 142 Mass. 65, 7 NE«23) (no 
question of fact being involved; con- 
struction of will). 


46. U.S.—City of Omaha v. Omaha 
Water Co., 192 Fed. 246, 112 CCA 
504; Megibben v. Perin, 49 Fed. 183 
[rev 53 Fed. 86, 3 CCA 443]. 


Kan.—Keepers v. Yocum, 84 Kan. 
554, 114 P 1068, AnnCas1912A 748; 
Guild) vi Atchison® ete: Re Co;, ot 
Kam 1.0; 45) P3827 5. AmSiReoiha ose. 
RA 77. 


Ky.—Bean v. Brown, 202 Ky. 215, 
259 SW 47; Posey v. Kimsey, 146 Ky. 
205, 142 SW 703. 


La.—Grimshaw v. Hart, 6 Rob. 265 
(mortgagee’s offer to release, on ven- 
dee’s compliance with terms of the 
sale). 


Mich.—Strickland vy. 
Mich. 310, 43 NW 449. 


N. J.—Kobrin v. Drazin, 97 N. J. Eq. 
400, 128 A 796. 


N. Y.—Weintraub v. Siegel, 133 
App. Div. 677, 118 NYS, 261 [rev 57 
Misc. 246, 109 NYS 215]; Frain v. 
Klein, 18 App. Div. 64, 45 NYS 394; 
Guynet v. Mantel, 11 N. Y. Super. 86; 
Rinaldo v. Hausmann, 52 HowPr 190, 
1 AbbNCas 312; Keating v. Gunther, 
10 NYS 734 [aff 129 N. Y. 659, 30 NE 
65]. 

N. C.—Farmers’ Tobacco Ware- 
house Co. v. Hastern Carolina Ware- 
house Corporation, 185 N. C. 518, 117 
SE 625. 

Oh.—Sanford v. Harbage, 
Cir? Ct 6h Vicie Cre}. 


S. D.—Riley v. Wheat, 45 S. D. 320, 
187 NW 425; Edmison v. Zborowski, 
9S. D. 40, 68 NW 288. 


Tex.—Upton v. Maurice, 
34 SW 642. 
Alta.—Goodchild v. Bethel, 8 Alta. 


L. 98; Manufacturers’ L. Ins. Co. v. 
Walsh, 8 Alta. L. 90. 


Sask.—McCallum v. Hart, 1 Sask. 
L. 482. 

[a] Possibility of claims by un- 
known assignees of mortgage notes 
was met by a decree providing for 
indemnity out of the purchase money. 
Rife v. Lybarger, 49 Ohio St. 422, 31 


Barber, 76 


34 Ohio 


(Civ. Asy 
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encumbrances, relief may be denied,** although, it 
has been held, the encumbrancers verbally agree to 
release their encumbrances and accept the mortgage 
If the time for com- 


to be given by the purchaser.*® 


[§ 414] A. Jurisdiction—-1. In General. 
performance being an equitable remedy,°® an ac- 
tion for specitic performance must be prosecuted 
in a court having. equity jurisdiction.?? 
the proper and interested parties are before a court 
of equity it has jurisdiction to decree specific per- 
Where defendant 
makes his residence in the jurisdiction in which the 
suit is brought, suit is properly brought in the chan- 
cery court therein notwithstanding the agreement 
sued on was made in another jurisdiction.** 
utory provision giving a probate court jurisdiction 
to decree specific performance of contracts to con- 
vey land does not deprive chancery courts of their 


formance of a valid contract.°? 


NE 768, 17 LRA 403. 


{b] Encumbrance created after 
contract is not bar to the vendor’s 
suit if he gives adequate security for 
the vendee’s indemnity. Thompson v. 
Carpenter, 4 Pa. 132, 45 AmD 681. 


Payment out of purchase price 
provided by decree see infra § 586. 


47. Hinckley v. Smith, 51 N. Y. 21; 
Reeder v. Schneider, 3 Thomps. & C. 
CN. Yo) 104. 

48. Hinckley v. Smith, 51 N. Y. 21; 
Reeder v. Schneider, 3 Thomps. & C. 
CN Yoo) aa 04. 

49. Brandon Laundry Co. v. Han- 
na, 19 Man. 8. 


50. See supra § 2. 
51. Oles v. Wilson, 57 Colo. 246, 
141 P 489; In re Bank’s Estate, 80 


Mont. 159, 260 P 128; Dunn v. Wal- 
lingford, 47 Utah 491, 155 P 347. 


{a] Rule applied.—When a _ pro- 
spective heir conveys his interest be- 
fore the death of the ancestor, an ac- 
tion for specific performance can be 
brought only in a court of equity, 
and probate courts have no jurisdic- 
tion of the matter. Dunn v. Walling- 
ford, 47 Utah 491, 155 P 347. 


[b] Statutory provisions giving 
county courts probate jurisdiction but 
not of actions involving title to real 
estate do not give them jurisdiction 
to entertain a suit for specific per- 
formance of a contract to convey, so 
that where the promisor dies without 
complying with his promise to de- 
vise property, the district court, but 
not the county courts, has jurisdic- 
tion of an action to enforce specific 
performance of the promise. Lacey 
v. Zeigler, 98 Nebr. 380, 152 NW 792. 


52. Voris v. Melver, °339- Til. 340, 
171 NE 263. 


53. Dennison v. Dennison, 98 N. J. 


Eq. 230, 130 A 463 [99 N. J. Hg. 883, 


133 A 919]. 


54. Raginsky vy. Lawler, 
441, 145 NE 189. 


55. Dunham v. Slaughter, 268 Ill. 
625, 109 NE 673 [rev 190 Ill. A. 497]. 


313 Ill. 


56. Petri v. Doughty, 75 Colo. 551, 
227 P 388. 

57. U. S.—Watkins v. Holman, 16 
Pet, 25, 10 L. ed. 873; Caldwell v. 
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[By JosepH W. Rouse] 
Specific 


Where all 
court, © 


A stat- 


Carrington, 9 Pet. 86, 9 L. ed. 60; 
Massie v. Watts, 6 Cranch 148,°3 L. 
ed. 181; Lack v. Robineau, 9 F. (2d) 
406; Western Union Tel. Co. v. Pitts- 
burg, etc., R. Co., 137 Fed. 435. 


Ala.—Hume y. Kirkwood, 216, Ala. 
Bed, lls. 613e 


Cal. Redwood Inv. Co. v. Exley, 
64’ Cal. Al'455, 221 P9738. 


D. C.—Griffith v. Stewarts, 31 App. 
D. C29 [aff 217 U.S. 323; 30 .SCt 5238, 
54 L. ed. 782, 19 AnnCas 639]. 


Ill.—Poole v. Koons, 252 Iil. 49, 96 
NE 556; Case v. McKirgan, 243 Ill. 
AS 168: 

Iowa.—Rea v. Ferguson, 126 Iowa 
704, 102 NW 778; Barringer v. Ryder, 
119 Iowa 121, 93 NW 56. 


Me.—Eaton v. McCall, 86 Me. 346, 
29 A 1103, 41 AmSR 561. 


Mass.—Brown v. Desmond, 100 
Mass. 267; Davis v. Parker, 14 Allen 
94 [aff 12 Wall. (U.°S.)—257, 20) E.xed: 
287]; Pingree v. Coffin, 12 Gray 288. 


Mich.—Niemetta v. Teakle, 210 
Mich. 590, 178 NW 37. 


Minn.—O. W. Kerr Co. v. Nygren, 
114 Minn. 521, 130 NW 1114; O. W. 
Kerr Co. v. Nygren, 114 Minn. 268, 
130 NW 1112, AnnCas1912C 538. 


Mo.—Olney v. Eaton, 66 Mo. 5638. 


Nebr.—Biall v. Fall, 75 Nebr: 1:04, 
113 NW 175, 121 AmSR 767. 


Age J.—Wood v. Warner, 15 N. J. Eq. 


N. Y.—Newton v. Bronson, 13 N. Y. 
587, 67 AmD 89; Cleveland v. Burrill, 
25 Barb. 532; Myres v. De Mier, 4 
Daly 343 [aff 52 N. Y. 647]; Sutphen 
v. Fowler, 9 Paige 280; Ward v. Ar- 
redondo, Hopk. 213, 14 AmD 543; 
Shattuck v. Cassidy, 3 Edw. 152; De 
Klyn v. Watkins, 3 Sandf. Ch. 185. 


N. C.—Orr vy. Irwin, 4 N. C. 351. 


goQhe Penn v. Hayward, 14 Oh. St. 


eee ee v. Wright, 9 Pa. Dist. 


Va.—Farley v. Shippen, Wythe 254. 


W. Va.—Woodcock y. Barrick, 79 
W. Va. 449, 91 SEH 396. 


Eng.—Archer v. Preston, 1 Eq. Cas. 


| cree for 


-[§§ 413-415 


pletion of the title arrives before the maturity of 
the encumbrance and the encumbrancers are unwill- 
ing to accept prepayment, relief may be denied.*® 


VII. JURISDICTION AND VENUE 


jurisdiction over such matters,54 and the enforce- 
ment by a court of equity of an agreement of set- 
tlement made by heirs of a decedent has been held 
not to interfere with the jurisdiction of a probate 
A court having jurisdiction to grant spe- 
cifie performance may do so even though other re- 
lief, which it cannot grant, is also asked for.°® 


[§ 415] 2. Land Out of Jurisdiction. 
decree for specific performance operates or may be 
made to operate directly upon the person of defend- 
ant, the relief may be had where the land is in an- 
other state or country, if defendant is properly sub- 
jected to the jurisdiction of the court;°* but specific 


Since the 


Abr. 133, -pl‘3,, 21 Reprint (933; / Case 
v. Rudele, 2 Vern. Ch. 280, 238 Re- 
print 781; Kildare v. Eustace, 1 Vern. 
Ch. 419, 23 Reprint 559; Penn v. Bal- 
timore, 1 Ves. 444, 27 Reprint 1132. 


Alta.—Hill v. Spraid, 2 Alta. L. 148. 


Man.—Smith v. Ernst, 22 Man. 363; 
Burley v. Knappen, 20 Man. 154. 


Ont.—Campbell v. Barrett, 7 Ont 
WN 205 [mod 32 Ont. L. 157, 6 Ont 
WN 360, 26 OntWR 344]. 


But see Combest vy. Glenn, (Tex. 
Civ. A.) 142 SW 112 (where the court 
was of the opinion that a suit could 
not be maintained in the state to com- 
pel specific performance of a con- 
tract to convey land located in the 
republic of Mexico). 


[a]. “The leading case (1) upon 
this doctrine in England is Penn v. 
Lord Baltimore, 1 Ves. 444 in which 
the chancellor of England decreed a 
specific performance of a contract 
respecting -lands lying in North 
America.” Fall v. Fall, 75 Nebr. 104, 
113 NW 175, 178, 121 AmSR 767. (2) 
“This case was followed in Massie v. 
Watts, 6 Cranech (U. St). 148,.13) Ta. ed: 
181, in a learned opinion of Chief 
Justice Marshall, which examined 
and reviewed the cases prior to Penn 
v. Lord Baltimore (supra). Fall v. 
Fall, supra. (3) “This case settled 
the law upon this point, and its prin- 
cipal doctrine has ever since been 
recognized and enforced by the courts 


of chancery in this country.” Fall 
v. Fall, supra. 
[b] Bxchange of lands.—The court 


may decree specific performance when 
plaintiff's land is out of the jurisdic- 
tion. Jones v. Tucker, 53 Can. S. CG. 
431, 8 Sask. L. 387; Montgomery v. 
Ruppensburg, 31 Ont. 433. 


[c] Enforcement of decree.—The 
court in such case, while it cannot 
pass title by its decree, may enforce 
the decree by attachment for con- 
ee Penn_v. Hayward, 14 Oh. St. 


[d] A statute providing that de- 
specific performance shall 
operate aS conveyance does not ap- 
ply to suit involving lands in another 
state so as to prevent jurisdiction. 
Sane v. Kirkwood, 216 Ala. 534, 113 


For later cases, developments and changes in the law see Annotations, same title and section number 
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performance cannot be decreed unless the court has 
Jurisdiction of all of the necessary defendants.*® 


_[§ 416] 3. Defendant Out of Jurisdiction. A suit 
for specific performance of a contract to transfer 
property has been held to be sufficiently in rem to 
permit of a decree when the property is in the ju- 
risdiction but defendant is absent therefrom.®? 
Where a nonresident vendor conveys to a third per- 
son having knowledge of the previous conveyance to 
plaintiff, a decree of specific performance may be 
rendered notwithstanding the court has no juris- 
diction of the vendor if it has jurisdiction of the 
third person.®° 


[§ 417] B. Venue. Statutes in the various juris- 
dictions determine the proper venue for suits for 
specific performance.*t In actions to secure spe- 
cific performance of a contract to convey land some 
statutes have been construed to permit the filing of 
the bill either in the county of defendant’s residence 
or the county in which the land is located®? or in 
the county where the contract was made,®? while 
others require suit to be brought in the county where 
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[58° Cake LLL 
plaintiff or defendant resides. Where the suit 
for specific performance is regarded as being in 
personam it need not be brought in the county where 
the land is located®® and the statutes governing the 
bringing of suits to recover real estate or any estate 
or interest therein have been held not to apply to 
suits for specifie performance,** although the con- 
trary has been held.*7 Where an action for specific 
performance of a contract to convey land is deemed 
partly local and partly transitory, statutory provi- 
sions determining the venue of purely local actions 
do not apply,®* but the action should be brought in 
accordance with the statute providing for venue of 
actions not purely local,®® and in the absence of any 
statute may be brought in the county where the land 
is situated.7° In the absence of any statute to the 
contrary, the suit may be brought in a court having 
jurisdiction of the property or in one having juris- 
diction of the person of defendant only.71 It has 
been held that an action for the specific performance 
of a contract to convey land is so analogous to an 
action to foreclose a mortgage that statutory pro- 
visions governing venue in the latter cases apply,’? 


Burkitt v. 


58. Penn v. Hayward, 14 Oh. St. 
302 (hut where court has acquired 
jurisdiction of only part of neces- 
sary defendants, suit dismissed). 


59. Wait v. Kern River Min., etc., 
Con V5, Calatsé., LOG PP 98; meleh v. 
Hooper, 119 Mass. 52; Safarik v. 
Greenwald, 1 Oh. Cir. Ct. N. S. 219; 
Bush y. Aldrich, 110 S. C. 491, 96 SE 
922. 


[a] Constitutional and statutory 
provisions as to jurisdiction and pow- 
ers of court of common pleas, and 
provisions that sales upon court or- 
der shall pass the right of the parties, 
give that court power to compel spe- 
cific performance of a contract of a 
nonresident to convey lands within 
the state and within the jurisdiction 
of the court. Bush v. Aldrich, 110 


S. C. 491, 96 SE 922. 
60. Snell v. Hill, 263 Jll. 211, 105 
NE 16; Fowler v. Fowler, 204 Ill. 


82, 68 NE 414. 
61. See statutory provisions. 


[a] Particular statute construed 
and applied.-cUnder a statute pro- 
viding that suit for specific perform- 
ance of a contract to sell real estate 
may be brought in the county where 
the land lies, or where defendants, 
or any of them, reside and may be 
summoned, a court in the county 
where the land is located has juris- 
diction. Strain v. Statler, 112 OkIl. 
So, 2400p. 614. 

[b] Necessity of compliance with 
statute.—Tested by the averments of 
a petition, a suit for damages for 
breach of contract to convey lands, 
for specific performance, for dam- 
ages, and for judgment and title and 
possession is a suit for specific per- 
formance, and not in the alternative 
for possession, and as such requires 
the court to sustain a defendant’s 
plea of privilege to be tried in the 
county of his residence. Garrison v. 
Stokes, (Tex. Civ. A.) 151 SW 898. 


Burrow v. Clifton, 186 Ala. 297, 


62. 
65 S 58. 
[a] Action against nonresident of 


state may be brought in the county 
where the land is situated. Gartrell 
vy. Stafford, 12 Nebr. 545, 11 NW 732, 
41 AmR 767. 

63. Morgan v. Eaton, 59 Fla. 562, 
52 S 305, 138 AmSR 167. 


[a] Thus a suit to enforce spe- 


cific performance of an agreement to 
convey land need not be brought in 
the county where the land lies but 
may be brought in the county where 
the agreement was made. Morgan v. 
ee 59 Fla. 562, 52 S 305, 138 AmSR 


64, See statutory provisions; 
cases infra this note. 


[a] ,Particular statutes construed 
and applied.—(1) A statutory provi- 
sion that suit for Specific performance 
“may” be brought where any of de- 
fendants reside does not require 
bringing it there. Pollard v. Larson, 
115 Nebr.-136, 211 NW/7998 (suit, for 
specific performance may be brought 
in any county where service may be 
had). (2) Although not all defend- 
ants reside in the county in which the 
suit is brought, where some of them 
against whom substantial relief is 
asked reside therein suit may proper- 
ly be brought in that county. Jack- 
son v. Jackson, 127 Ga. 183, 56 SH 
318. (3) Defendant must’ be one 
against whom substantial relief is 
sought. Lowe v. Mann, 74 Ga. 387. 
(4) If none of defendants reside in 
the county where suit is brought, the 
bill will be dismissed. Wactor v. 
Saulsbury, 73 Ga. 811 


65. Ind.—Dehart v. Dehart, 15 Ind. 
167; Coon v. Cook, 6 Ind. 268. Contra 
Parker v. McAllister, 14 Ind. 12 (un- 
der later statute). 

Kan.—Timma yv. Timma, 72 Kan. 
73, 82 P 481; Close v. Wheaton, 65 
Kan, 830, 70 P 891. 


Mass.—Davis v. Parker, 14 Allen 
94-[aff 12 Wall. (U. S.) 257, 20 L. ed. 
287]. 

Porto Rico.—Gonzales v. 
24 Porto Rico 374: 

Tex.— Miller v. Rusk; 117 Tex. 170: 

Man.—Plainview Farming Co., Ltd. 
vy. Transcontinental Townsite Co., 
Ltd., 25 Man. 677. 


66. Kan.—Close v. Wheaton, 65 
Kan. 830, 70 P 891: 


Okl.—Welch v. Ladd, 
L16 P5738. 

Porto Rico.—Gonzales v. 
24 Porto Rico 374. 

Tex.—Miller v. Rusk, 17 Tex. 170; 
Hearst v. Kuykendall, 16 Tex. 327; 
Texas Farm Mortg. Co. v. Starkey, 


and 


Lebron, 


29 Okl. 93, 


Lebron, 


(Civ. A.) 25 SW (2d) 229; 
Wynne, 62 Tex. Civ. A. 560, 132 SW 
$16;. Lucas. v..Patton, 49 Tex. Civ. A: 
62,107 Sw 1143. 


Wash.—Morgan v. Bell, 
554, 28 P 925, 16 LRA 614. 


[a] Whus: (1) An action to com- 
pel specific performance of a con- 
tract to convey land without any ele- 
ment ‘of trust cin it-is) an caiction: in 
personam, and must be brought in the 
district where the defendants reside, 
as required by Act Congr. March 1, 
1895 § 7, construed with Act Congr. 
May 2, 1890 § 32. Welch y. Ladd, 
29 Oki. 933, 116 P 573. <)> Where 
the petition asserted a cause of ac- 
tion for specific performance of a 
land contract, suit could not be main- 
tained in the county where the land 
was, where defendant’s domicile was 


3 Wash. 


elsewhere. Texas Farm Mortg. Co. v. 
Starkey, (Tex. Civ. A.) 25 SW. (2d) 
229. (3) Where petition, in tres- 


pass to try title, was insufficient, but 
set up cause of action for specific 
performance of contract to convey, 
venue must be determined as though 
the object of the suit was specific 
performance alone. Ballard v. Ellerd, 
(Tex. Civ. A.) 199° SW 305. 


67. Bradford v. Smith, 123 Iowa 
41, 98 NW 377; Donaldson v. Smith, 
122 Iowa 388, 98 NW 1388; Ensworth 
v. Holly, 33 Mo. 370; Hall v. Gilman, 
77 App. Div. 464, 79 NYS 307; Kearr 
v. Bartlett, 47 Hun (N. Y.) 245. 


68. State v. Pine County Dist. Ct., 
141 Minn. 491, 169 NW 420; State v. 
District Court of Pennington County 
Dist. Ct., 1388 Minn. 336, 164 NW 1014. 


[a] Extent to which action is 
local.— Action for specific perform- 
ance of a contract for sale of land is 
local or in rem only incidentally and 
to extent the judgment therein may 
decree title to land if defendant re- 
fuses to convey it in obedience to com- 
mand of the court. State v. Penning- 
ton County Dist. Ct., 138 Minn. 336, 
164 NE 1014. 


69. See statutory provisians. 
70. Burrall v. Eames, 5 Wis. 260. 


71. Epperly v. Ferguson, 118 Iowa 
47, 91 NW 816; Owens v. HAll, 13 Oh. 
St. 571; Safarik v. Greenwald, 1 Oh. 
Cire Ct miNieon alos 


72. Councill v. Bailey, 154 N. C. 54, 
69 SH 760. 
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but in other jurisdictions similar statutory provi- 
sions have been held inapplicable.** Although an 
action by defendant is pending against plaintiff in 
the county of plaintiff’s residence, suit for specific 
performance need not be brought there by plaintiff 
but may be brought in the county of defendant’s 
residence under a statute so providing.** Where a 
suit for specific performance by a vendor of realty 
involves an attempt to enforce his lien, the suit has 


VIII. 


SPECIFIC PERFORMANCE 


[§§ 417-419 


been held to be within the statutory provisions re- 
quiring an action for the sale of real property un- 
der a mortgage lien or other encumbrance to be 
brought in the county where the land is located.*? 
The fact that the contract involves an exchange of 
personalty does not prevent suit from being brought 
in the county where the land is located where the 


statute so provides.*® 


TIME TO SUE, LIMITATIONS, AND LACHES 


[By JosmpH W. Rouse] 


[§ 418] A. Time To Sue. A bill for specific per- 
formance filed before the time for performance has 
arrived is filed prematurely.77 Where the contract 
has been repudiated, the other party is entitled to 
sue at once, although the time fixed for complete 
performance has not arrived.‘* Where, however, 
the vendor of land has repudiated his contract of 
sale, but has not put it out of his power to comply 
therewith, it has been held that a suit for specific 
performance is premature* when brought prior to 
the time specified for execution of the deed.*® An 
action by the vendor before the time fixed for pay- 
ment is premature;*® and where conveyance is not 
to be made until payment, the vendee usually can- 
not maintain his bill until payment is due.** Hvyen 
where the suit is premature it is nevertheless of no 
consequence if defendant elects to resist performance 
and defeat the action on the merits instead of by 


ance. 


73. Dorsey v. Omo, 93 Md. 74, 48 
234 SW 180. 


A 741; Morgan v. Bell, 3 Wash. 554, 


Lane v. Rolfe, 


tendering performance.*? Where specific perform: 
ance can be ordered without prejudice to defendant’s 
rights, the fact that the exact time for performance 
by defendant had not yet arrived does not defeat 
the action.s? A vendee need not wait until his de- 
ceased vendor’s will contest is determined before 
bringing his bill for specific performanee.’* A bill 
to enforce a contract to lease a building when com- 
pleted cannot be maintained while the building is in 
the course of construction.£®> Where defendant has 
in bad faith acted as though the time for perform- 
ance had arrived, a suit for specific performance is 
not premature.°® 


[§ 419] B. Limitations. Some jurisdictions have 
by statute established a period of limitation after 
which a suit for specific performance cannot be 
brought,** and a suit cannot be maintained after the 


591; Thompson y./Yousling, 196 Iowa 


149 Ark. 670, 
363, 192 NW 826; Jones v. Boyd, 80 N. 


28 P 925, 16 LRA 614., 


74. Harvey v. Atlanta, etc., 
Bank, 164 Ga. 625, 139 SE 147. 


75. Henderson v. Perkins, 94 Ky. 
207, 21 SW 10385, 14 KyL 782; Collins 
v. Park, 93 Ky. 6,18 SW 1013, 13 KyL 
905; State v. Snohomish County 
Super."Ct,, ls Wash U8 7743 © 19. 


76. Orr v. Thomas, 105 Kan. 
185 P 1046. 


77. Burrow v. Clifton, 186 Ala. 297, 
65 S 58; Barrell v. Britton, 252 Mass. 
504, 148 NE 134. 


[a] Rule applied.—Where, at the 
time bill for specific performance was 
filed, payment which would have en- 
titled purchaser to the deed was not 
due, specific performance was rightly 
denied. Barrell vy. Britton, 252 Mass. 
504, 148 NE 134. 


[b] Action held not premature.— 
(1) Where a contract for the sale 
of land provided that the purchaser 
should go into possession at a certain 
date and be deemed a tenant for one 
year, and pay a rental of six per cent 
of the purchase price if the purchaser 
failed to complete payment as pro- 
vided in the contract during the year, 
but on title to the premises being 
quieted in the vendor, the purchaser 
should become the owner, it was not 
in the alternative, so as to permit the 
purchaser either to rent or to pur- 
chase, and to make a bill for specific 
performance brought by the vendor 
before the end of the year premature. 
Dime Savings, etc., Co. v. Knapp, 307 
Ill. 432, 138 NE 723. (2) Where the 
vendor, after a good tender by the 
purchaser, failed to offer an accepta- 
ble deed and failed to offer a clear 
title as required, the purchaser was 
entitled to sue for specific perform- 


Nat. 


624, 


78. Ala.—Anniston v. Alabama 
Water Co., 207 Ala. 497, 93 S 409. 


Colo.—Long v. Wright, 70 Colo. 173, 
197) Pe vOnG. 


D. C.—Grice v. Jones, 33 App. 278. 


Ill.—Bear v. Fletcher, 252 Ill. 206, 
96 NE 997. 


Kan.—Parks v. Monroe, 
368, 161 P 638. 


N. J.—Rittenhouse v. Swiecicki, 94 
N. J. Eq. 36, 118 A 261; Stein v. Fran- 
Cis; SINE Eide 205) LOAN 3 ie 40 
[quot Cyc]. 


N. Y.—Corney v. Kline Bldg., etc., 
Co. Lol App Diva too ol Sie INA Seo 
Belanewsky vy. Gallaher, 55 Misc. 150, 
105 NYS 77. 


S. C.—Fanning v. Bogacki, 111 S. C. 
376, 98 SE 137; Payne v. Melton, 67 
S2Ce23i38, 45) SE al54. 


W. Va.—Miller v. Jones, 68 W. Va. 
526, 71 SH 248, 36 LRANS 408. 


Wyo.—Pegg v. Olson, 223 P 223. 


Ont.—Towers v. Christies, 6 Grant 
wee Dullea v. Taylor, 34 U. C. Q. 


99 Kan. 


[a] Contract relating to invention. 
—Where defendant had repudiated 
his agreement to give plaintiff an in- 
terest in an invention to be patented, 
and denied his rights thereunder, 
plaintiff could then bring suit for 
specific performance of the agreement, 
although the device had not been pat- 
ented. McRae v. Smart, 120 Tenn. 
413, 114 SW 729. 


79. Mosher vy. Rogers, 141 Ga. 557, 
81 SE 852; Crosby v. Georgia Realty 
Co., 138 Ga. 746, 76 SE 38. 


80. Greenbaum vy. Austrian, 70 Ill. 


Cu .258. 


81. ‘Troy v. Clarke, —30\.Cali 
May v. Sullivan, 37 Miss. 541. 


[a] Thus, where the owner of 
premises gave an option to purchase 
them for one hundred thousand dol- 
lars, payable thirty thousand dol- 
lars cash, balance on or before four 
years, four and one-half per cent net, 
and agreed to convey free from en- 
cumbrance, it was held that should 
the contract be interpreted to con- 
template the payment of thirty thou- 
sand dollars and the execution of a 
deed upon payment of the balance of 
seventy thousand dollars, with four 
and one-half per cent interest per an- 
num, the owner meanwhile to hold 
possession, an‘action for specific per- 
formance upon tender of the thirty 
thousand dollars only was premature. 
Marsh v. Lott, 8 Cal. A. 384, 97 P 163. 


82. Thompson v. 196 
Iowa 363, 192 NW 826. 


83. Bogard v. Barham, 56 Or. 269, 
108 P 214. 


84 Eastis v. Mountain Terrace 
Land Co., 214 Ala. 638, 108 S 740. 


85. Friedman v. McAdory, 85 Ala. 
61, 4S 835. S 


86. Williams v. Cow Gulch Oil Co., 
270 Fed. 9. 


87. See statutory provisions. 


[a] Particular statute construed 
and applied.—In a suit to recover title 
to certain lots, if it could be regarded 
as an action for specific performance, 
it is barred after four years under the 
statute of limitations in force in Tex- 
as. Knapp v. Read, (Tex. Civ. A.) 21 
SW (2d) 705. 


419; 


Yousling, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


-8§ 419-421] 


expiration of the period specified.’* 
ute provides a period of limitation for bringing a 
suit for specific performance, a suit brought before 
the expiration of that period is not subject to the 
defense of laches*® nor barred by limitations.°° 
rule is laid down in some jurisdictions that the gen- 
eral statutes of limitations applicable to actions at 
law do not apply to actions for specific perform- 


ance.*! 


[§ 420] C. Laches—1. In General. 
ing a defense to the enforcement of equitable rights 


88. Winne v. Queens Land, etc., 
Co., 166 App. Div. 314, 149 NYS 664; 
Edwards v. Beck, 57 Wash. 80, 106 P 
492. 


89. Hazzard v. Morrison, (Civ. 
App.) 130 SW 244 [aff 104 Tex. 589, 
143 SW 142]. 

90. Lowell v. Kier, 50 Cal. 646; 
Cubit v. Jackson, (Tex. Civ. A.) 194 
SW 594; Gamble v. Martin, 60 Tex. 


@iv. A. 517, 129 SW 386. 


91, -earrottiv. Ra Con165 IN. Ca 295, 
81 SE 348; Swan v. Shanhan, 1 Oh. 
irs St. 26) 1 Oh Cir, Decril9 Peake 
v. Young, 40 S. C. 41, 18 SH 237; Var- 
deman vy. Lawson, 17 Tex. 10; Holman 
v. Criswell, 15 Tex. 394; Hemming v. 
Zimmerschitte, 4 Tex. 159. 


92. Defined see Equity § 211. 

93. See Equity § 212. 

94. See supra § 353. 

95. U. S—Fordham v. Hicks, 224 
Fed. 810; Thurmond v. Chesapeake, 
CEG Coy 9140) bed. (69%, 12)5' CCA: 
191. 


Alaska.—Elliott v. Elliott, 3 Alaska 
352. 

Ark.—Ashmore v. Noble, 230 SW 13; 
Uzzell v. Gates, 103 Ark. 191, 146 SW 
495, 1184. 


Cal.—Superior California Fruit 
Land Co. v. Grossman, 32 Cal. A. 357, 
162 P 1046. 


Fla.—Hathcock y. Société Anonyme 
La Floridienne, 54 Fla. 631, 45 S 481. 


Idaho.—Rule v. Pope, 37 Idaho 165, 
DADE Ee Soa. 


TIll.— Hayne v. Fenton, 321 Ill. 442, 
151 NE 877; Bauer v. Lumaghi Coal 
Co., 209 Ill. 316, 70 NE 634; Hough v. 
Coughlan, 41 Ill. 130. 4 

Iowa.—Whitmore v. Griffey, 199 
Iowa 1080, 203 NW 244; Brown v. 
Ward, 110 Iowa 123, 81 NW 247. 


Md.—Powichrowski v. Sicinski, 139 
Md. 376, 114 A 899. 


N. J.—Massie v. Asbestos Brake 
Co., 95 N. J. Eq. 298, 123 A 155 [rev on 
other grounds 95 N. J. Eq. 320, 126 A 
669]; Ocean City Assoc. v. Headley, 
GOIN: We dda 322,50 00 AU Fis Wiernitt. ve 
Brown,*21 N. J. Eq. 401; Lawrence v. 
Lawrence, 21 N. J. Eq. 317; Haugh- 
wout v. Murphy, 21 N. J. Eq. 118 [aff 
22 N. J. Eq. 53]; Van Doren v. Robin- 
son, 16 N. J. Eq. 256; Gariss v. Gariss, 
16 N.-J; Hq. 79. 


N. M.—Raton Waterworks Co. v. 
Raton, 22 N. M. 464, 164 P 826. 


N. Y.—Delavan v. Duncan, 49 N. Y. 
485; Ringler v. Jetter, 35 Misc. 750, 
72 NYS 362. 

N. D.—Slimmer v. Martin, 42 N. D. 
255, 172 NW 829. 

Okl.—Parker v. Ryan, 143 Ok. 187, 
287 P1006; Ware v. Hall, 116 Okl. 70, 
243 P 740. 


Pa.—Porter v. Dougherty, 
405, 


25 Pa. 
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Where a stat- 


95 


The suit. 


_ [§ 421] 2. What Constitutes—a. In General. 
in other cases where equitable relief is sought,°* 
whether the right to specific performance should be 
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generally,?* not only must a party seeking specific 
performance be prompt in the performance of his 
part of the contract,®* but it is equally necessary 
that he exercise reasonable diligence in bringing 


As 


denied by reason of laches depends upon the circum- 


Laches?? be- 


Va.—Scott v. Albemarle Horse 
Show Assoc., 128 Va. 517, 104 SH 842; 
Adams v. Hazen, 123 Va. 304, 96 SE 
741; Hoster v. Zollman, 122 Va. 41, 94 
SE 164; Clinchfield Coal Co. v. Clint- 
vou Coal, etc., Co., 108 Va. 433, 62 SE 


W. Va.—Bluestone Coal Co. v. Bell, 
38 W. Va. 297, 18 SE 493. 


Wis.—Thoemke v. Fielder, 91 Wis. 
386, 64 NW 1030; Seaman vy. Ascher- 
man, 57 Wis. 547, 15 NW 788. 


Eng.—Levy v. Stogdon, [1899] 1 
Ch. 5; Spurrier v. Hancock, 4 Ves. 
Jr. 667, 31 Reprint 344. 


_ Can.—Harris v. Robinson, 21 Can. 
re €..390: [rev 19 Ont. A. 134, 21 Ont 


[a] Plaintiff held barred by laches. 
—(1) Any right of a mortgagee of 
one having an executory contract for 
purchase of land to have it specifically 
enforced is barred by laches where he 
has waited till five years after the 
purchaser has abandoned his contract, 
and the land has been sold to another. 
Uzzell v. Gates, 103 Ark. 191, 146 SW 
495 [mod on other grounds on reh 
103 Ark. 191, 146 SW 1184]. (2) <As- 
suming plaintiff grantee had cause for 
complaint when his grantor included 
in a deed fifty inches instead of sev- 
enty-five inches of water, plaintiff's 
passivity for over twelve years makes 
him guilty of laches barring him from 
relief of specific performance. Ko- 
foed v. Bray, 69 Mont. 78, 220 P 532. 
(3) Five years’ delay on the part of 
the seller of stock in an asphalt com- 
pany in applying for specific perform- 
ance of his contract with the buyer 
that the company should purchase all 
its cement from the seller barred the 
suit. Clarke v. Borough Asphalt Co., 
Ob) bie, UHOe Tle INES) ticle (4) 
Plaintiff, failing without excuse to 
take any steps to have her claim es- 
tablished as a debt entitled to prefer- 
ence until long after death of the 
debtor, is barred by laches from ob- 
taining specific performance of a parol 
agreement of the debtor to mortgage 
his property to plaintiff. Nelson v. 
Hagerstown Bank, 27 Md. 51. (G5) 
Preferred stockholders, seeking, after 
completed merger, specific perform- 
ance of contract to be paid par value 
and dividends on dissolution, are 
guilty of laches. Windhurst v. Cen- 
tral Leather Co., 107 N. J. Eq. 528, 153 
A 402. (6) Where, in pursuance of an 
oral agreement to convey land, a deed 
was given and the parties then re- 
garded the transfer as closing the 
transaction, and the deed was accept- 
ed without protest and retained fifteen 
years without seeking further relief, 
although the grantor lived for over 
thirteen years and was a near neigh- 
bor of the grantee, the grantee was 
precluded from relief after the gran- 
tor’s death. Wilbur v. Toothaker, 105 
Me. 490, 75 A 42, 18 AnnCas 1190. (7) 
Where plaintiff by his delay in seek- 
ing enforcement has abandoned the 
contract he is barred by laches. 
Ocean City Assoc. v. Headley, 62 N. J. 


stances of the particular case®’ and is determined 
by the good judgment of the court judicially ap- 


Eq, 322, 00 A 78. 

{b] Plaintiff held not guilty of 
laches.—(1) A bill for specific per- 
formance of contract for lease brought 
within seven months after termina- 
tion of negotiations does not show 
laches or negligence in seeking rem- 
edy. Hotel Halcyon Corp. v. Miami 
Real Hst. Co., 89 Fla. 156, 103 S 403. 
(2) Complainant, ina bill for specific 
performance, filed fourteen days after 
defendant agreed to deliver deed, but 
failed to do so, is not guilty of laches. 
Luczak v. Mariove, 92 N. J. Eq. 377, 
112 A 494 [aff 93 N. J. Eq. 501, 116 A 
925]. (3) Complainant, asking spe- 
cific performance of a parol contract 
for the sale of land, is not guilty of 
laches or of insisting on a stale claim 
Where, upon default of defendant, he 
brought suit in a state court and, 
after certain proceedings, dismissed 
said suit and filed the present suit. 
Fordham v. Hicks, 224 Fed. 810. (4) 
Plaintiffs beginning specific perform- 
ance suit within three months after 
dismissal of defendant’s suit, in 
which they had filed cross-complaint, 
are not guilty of laches. Wheat v. 
Thomas, (Cal.) 287 P 102. (5) Where 
demand was made on the vendor for a’ 
deed only a week before his death, and 
he put off the vendee on a plea of his 
physical condition, a suit brought 
against the vendor’s administratrix 
soon after his death to enforce specific 
performance was brought with rea- 
sonable promptness. Harvey Vv. 
Hayes, 71 Fla. 346, 71 S 282: 


96. Generally see Equity § 217. 


97. U. S.—Coulson ve Walton, 9 
Pet. 62, 9 lL. ed. 51 [aff 29°. Cas> No. 
17,132, 1 McLean 120]; Consolidation 
Coal Co. v. Yonts, 25 F. (2d) 404. 

D. C.—Bride v. Reeves, 36 App. D. 
C. 476; Nash v. Milford, 33 App. D. C. 
142, 

Fla.—De Huy v. Osborne, 96 Fla. 
435, 118 S 161. 

Iowa.—Laverty v. Hall, 19 Lowa 526. 

Kan.—Golden v. Claudel, 85 Kan. 
465, LVS PW. 

Md.—Nelson v. Hagerstown Bank, 
27 Md: 51. 

Mo.—Hobbs v. Henley, 186 SW 981. 

N. H.—Pickering v. Pickering, 38 N. 
H. 400. - 

Ne d—Cox ve Brown, 87 No od. Ea. 
462, 101 A 260; Remer v. Benedict, 81 
N. J. Eq. 21, 88 A 382 [aff 81 N. J. Eq. 
222, 88 A 383]. 

Okl.—Ware v. Hall, 116 Okl. 70, 243 
P 740. 

S. C.—Fanning v. Bogacki, 111 S. C. 
376, 98 SE 137. 

S. D.—Marso v. Heck, 50 S. D. 332, 
210 NW 153. 

Tex.—Smith v. Hampton, 13 Tex. 
459; De Cordova v. Smith, 9 Tex. 129, 
58 AmD 136. 

Vt.—Comings v. Powell, 92 Vt. 286, 
122 A 591. 
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phed.®§ 


[§ 422] b. Mere Lapse of Time. 
with the rules governing equitable relief generally 
where some time has elapsed between the acquisi- 
of a swt in eq- 


tion of the right and the bringing 


“The laches or delay, in order to 
be effectual as a bar to the party 
bringing a specific performance suit, 
must be accompanied with circum- 
stances and facts showing an inten- 
tion on his part to abandon the con- 
tract. It must be unreasonable and 
injurious to the other party.” Hamii- 
ton v. Newbold, (Va.) 153 SE 681, 682. 


[a] Rule applied.—(1) In the ab- 
sence of any circumstances making it 
inequitable to grant specific perform- 
cance, the vendor does not lose his 
right to specific performance by a de- 
lay of four months and twenty-six 
days in bringing action. Marso v. 
Heck, 50 S..D. 332, 210 NW 153. (2) 
A suit for specific performance of the 
covenants in a lease, brought twelve 
years after the lease was made, is not 
barred by laches where it appears 
that the parties engaged in a lengthy 
dispute over the construction of the 
lease. Edison Illum. Co. v. Eastern 
Pennsylvania Power Co., 253 Pa. 457, 
98 A 652. -(3) Where the vendee had 
his son pay the vendor and take deed 
as security, and had repaid the son 
prior to his death, and the son agreed 
with the other heirs to waive his in- 
terest, if permitted to receive the 
rents for two years, suit by heirs is 
not on a stale demand. Christopher 
v. Mooty, 155 Ga. 286, 117 SH 90. (4) 
An oral contract by which defendant 
purchased land at a partition sale and 
agreed to hold the same for plaintiffs 
until defendant had reimbursed him- 
self out of the rents is valid at com- 
mon law, and, where the reimburse- 
ment contemplated required a long 
time, a delay by plaintiff of about 
nineteen years in beginning suit was 
not laches. Fanning v. Bogacki, 111 
S. C. 376, 98 SE 137. (5) Where the 
owner of improved land subject to two 
deeds of trust conveyed it to another 
under an agreement whereby the lat- 
ter was to hold it, and apply the rev- 
enues to the payment of the debts se- 
cured by the deeds of trust and other 
charges, and then reconvey it to the 
owner, and the grantee afterwards ac- 
quired the notes secured by the deeds 
of trust, foreclosed one of the deeds 
of trust, and purchased the property in 
his own name at the foreclosure sale, 
and afterwards treated the property 
as his own, the heirs of the grantor 
are not guilty of laches precluding 
them from maintaining a bill against 
the heirs of the grantee for specific 
performance of the agreement to re- 
convey, where the bill was filed about 
a year after they were entitled to 
specific performance, but about eight 
years after the foreclosure sale, es- 
pecially where there is nothing to 
show that the delay prejudiced de- 
fendants. Nash v. Milford, 33 App. 
(D. C.) 142. (6) Where complainant 
is not in default, and has acted under 
the contract and attempted to procure 
its performance, his delay is not 
lJaches. Coulson v. Walton, 9 Pet. (U. 
S.) 62, 9 L. ed. 51 [aff 29 F. Cas. No. 
17,132, 1 McLean 120]. 


[b] Death of person with whom 
the contract sought to be enforced 
was made is a circumstance strongly 
indicating laches when coupled with 
delay. Wendover v. Baker, 121 Mo. 
273, 25 S. W. 918; Byre v. Byre, 19 
N. J. Eq. 102. 


98. Consolidation 
Yonts, 25 F. (2d) 404. 


Coal’ [Cory v. 
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uity to enforce it,9® an unexplained delay for a long 


In accordance 


See Equity §§ 218, 219. 


1. Ue ‘S.=Sharpl ve Wes oO ned: 
458; Thurmond v. Chesapeake, etce., 
ROICO., elhOr Weds 6 OTae Wie yO CAL mois 
Stewart v. / llen, 47 Fed. 399; McCabe 
v. Matthews, 40 Fed. 338; York v. 
Passaic Rolling-Mill Co., 30 Fed. 471; 
McNeil v. Magee, 16 F. Cas. No. 8,915, 
5 Mason 244; Markey v. Mutual, etc., 
ins; Co.,06 as Casino: 9, 093° 


Cal.—Alegretti v. Gardner, 
A. 564, 241 P 408. 


Del.—Sharpley v. Sharpley, 15 Del. 
Chie toeiMAs. ue oe 

D. C.—-Barbour 
207, 24 LRA 763. 


Fla.—De Huy v. Osborne, 96 Fla. 
435, 118 S 161; Knox v. Spratt, 23 Fla. 
64,6 S 924. 


Ill.—Bauer v. 
209 Ill. 316, 


9S. 


74 Cal. 


v. Hickey, 2 App. 


Lumaghi Coal Co., 
I TO) ING 6345 eabia teh ony. 
Kizer, 140 Ill. 583, 30 NE 605, 38 Am 
SR 258; Beach v. Dyer, 93 Ill. 295; 
Marshall v. Peck, 91 Ill. 187; Fitch 
w. Willard, 73 -Ill. 92; McLaurie v. 
Barnes, 72 Ill. 73; Brink v. Steadman, 
70 Ill. 241; Alexander v. Hoffman, 70 
Dl. 114" lake. Shoressete: Rs Cogn. 
Hoffert, 40 Ill. A. 631. 


Iowa.—Hall v. Doran, 13 Iowa 368. 
Ky.—Calvert v. Nichols, 8 B. Mon. 


264; Baird w Baird, 5 J. J. Marsh. 
580% McMillin v. McMillin, 7 T. B. 
Mon. 560. 

Md.—Polianski vy. Polianski, 138 


Md. 598, 114 A 571. 


faichs eitison v. Dodge, 33 Mich. 


Minn.—Northrup v. 
Minn. 105, 38 NW 810. 


Mont.—Wolf v. Great Falls Water 
Power, etc., Co., 15 Mont. 49, 38 P 115. 


Ne J-—_ozier Vv. Hill 68. Nw bide 
300, 59 A 234; Young v. Young, 45 N. 
J. Eq. 27, 16 A 921; Johnson v. Som- 
erville, 33 N. J. Hg. 152° [33 N.S? Wa: 
621 mem]; Haughwout v. Murphy, 21 
ING Je Hal 113 latt 22 5Newd. VBiqe bse 
aan Doren vy. Robinson, 16 N. J. Eq. 


N. Y.—Delavan v. Duncan, 49 N. 
Y. 485; Darrow v. Bush, 45 App. Div. 
262, 61 NYS 2; Van Zandt v. New 
York; 21 N..Y.jSuper. 370. 


N. C.—Lewis v. Coxe, 39 N. C. 198: 
Strickland v. Fowler, 21 N. C. 629; 
Tate v., Conner, 17 N. C. 224. 


N. D.—Slimmer vy. Martin, 42 N. D. 
255, 172 NW 829. 


Oh.—Scott v. Barber, 14 Oh. 547. 


Pa.—Zeigler v. Houtz, 11 Watts & 
S. 533; Shisler’s Est., 2 Pa. Dist. 588 
13 Pa. Co. 513. : 


S. C.—Hodge v. Weeks, 31 8. C. 
9 SE 953. ae 


Leb de Sead So Vv. aber etes 3 Yere. 
A raig v. Leiper, 2 Yerg. : 
AmD 479. tf ry Neg tb og 


Tex.—Dull v. Blum, 68 Tex. 299, 4 
SW 489; Taylor v. Campbell, 59 Tex. 
315; McFaddin vy. Williams, 58 Tex. 
625; McKin v. Williams, 48 Tex. 89: 
Glasscock v. Nelson, 26 Tex. 150: 
Smith v. Hampton, 13 Tex. 459; De 
Cordova v. Smith, 9 Tex. 129, 58 AmD 
136; Mead v. Randolph, 8 Tex. 191, 


Va.—Hoster v. Zollman, 122 Va. 41, 


Stevens, 39 


time has been held to constitute laches.* 
mere delay unattended by any circumstances mak- 
ing it inequitable to render relief is not generally 
regarded as laches? and will not affect the right to 


| Sixty years. 


However, 


94 SE 164; Grayson Lumber Co. v. 
Young, 118 Va. 122, 86 SE 826; Clinch- 
field Coal Co. v. Clintwood Coal, ete., 
Co., 108 Va. 433, 62 SE 329; Richard= 
son v. Baker, 5 Call (9. Va.) 514. 


Wash.—Tacoma Water Supply Co. 
v. Dumermuth, 51 Wash. 609, 99 P 
741. 


Wyo.—Metcalf v. Hart, 3 Wyo. 513, 
27 P 900, 31 P 407, 31 AmSR 122. ; 


Eng.—Sharp v. Wright, 28 Beav. 
150, 54 Reprint 323; Walker v. Jef- 
freys, 1 Hare 341, 23 EngCh 341, 66 
Reprint 1064; Powis v. Dynevor, 35 
L. T. Rep. N. S. 940. 


Ont.—Brown vy. Crawford, 16 Ont 


WN 369; Young v. Bown, 6 Grant 
Ch. 402. 
{a] Plaintiff is barred by laches 


he has delayed: (1) Three 
years. Sharp v. West, 150 Fed. 458. 
(2) Five years. Fitch v. Willard, 73 
Ill. 92. (8) Seven and one-half years. 
Stewart v. Allen, 47 Fed. 399. (4) © 
Hight years. Brink v. Steadman, 70 
Ill. 241; McCabe v. Matthews, 40 Fed. 
338. (5) Ten years. Glasscock v. 
Nelson, 26 Tex. 150. (6) Eleven years. 
McLaurie v. Barnes, 72 Ill. 73. » (7) 
Johnson v. Somerville, 
J. Hq ooze 


where 


DOW IN elle 
mem]. 


[b] Effect of death.—A long delay 
after the death of the one party 
should not be excused except upon 
clear proof of complainant’s rights. 
Sayer v. Humphrey, 216 Ill. 426, 75 
NE 170. 


2. U. S.—Nowell v. McBride, 162 
Fed. 432, 89 CCA 318 [cert den 215 
U. S. 602, 30 SCt 402, 54 L. ed. 344]. 


Ga.—Louisville, etc., R. Co. v. Nel- 
son, 145 Ga. 594, 89 SE 693. \ 


Ill.—Voris v. Mctiver, 339 Ill. 340, 
171 NE 263; Louisville, ete., R. Co. v. 
Illinois Cent. R. Co., 174 Ill. 488, 51 
ae Ree McFarlane v. Williams, 107 


Kan.—Arnett v. Westcott, 107 Kan. 
693 LOS. onele 


Mich.—Cock v. Stafford, 86 Mich. 
163, 48 NW 785. 


Neb.—Harrison v. Rice, 78 Neb. 654, 
eae 594 [aff 78 Neb. 659, 114 NW 
ili le 


<2 


N., J.—Harrigan v. Smith, 57 N. J. 
Eq. 635, 42 A 579 [rev 40 A 13]; Mil- 
ler v. Miller, 25. N. J. Hq. 354; New 
Barbadoes Toll Bridge v. Vreeland, 4 
Nadpmiqe lions 


N. Y.—Robbins v. Clock, 59 Misc. 
289, 112 NYS 246: i 


N. C.—Faw v. Whittington, 72 N. 
Cxssi2ites - 


Okl.—Miller v. Roberts, 
PAT rns eck ala ly ES 
Okl. 70, 243 P 740. 


/Pa.—Pennsylvania Min. Co. vy. Mar- 
tin, 210 Pa. 53,59 A-486. 


Vt.—Comings v. Powell, 97 Vt. 
122,A 591. sgcee 


Va.—Roanoke School Bad. v. P 
151 Va. 240, 144 SH 444, Pare 


W. Va.—Broemsen v. Agnic, 7 
Va. 106, 73 SE 253. & V SRE: 


Wis.—Seaman v. 
Wis. 547, 15 NW 788. 


Eq. 152 [33 N. 


( 140 Okl. 
Ware v. Hall, 116 


Ascherman, 57 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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specific performance unless the ease is barred by 
the statute of limitations.* Where plaintiff has fully 
performed his contract and asserted his rights there- 
under continuously and no adverse claim was ad- 
vanced for a long time his bill for specifie perform- 
ance isnot barred by laches by reason of the long 
The circumstances of the particular case 
being the determining feature upon which the court 
will decide whether a delay amounts to laches,® the 
statute of lmitations whieh would affect an action 
at law does not determine laches in seeking specific 
performance,® and while courts of equity have in 


delay.* 


Eng.—Clark v. Moore, 7 Ir. Eq. 515. 


[a] Thus filing of suit within 
Jess than three months after refusal 
of defendant to perform is not, in the 
absence of special circumstances, de- 
lay constituting laches. McFarlane 
v. Williams, 107 Ill. 33. 


3. See supra § 419. 


4 Louisville, ete., R. Co. v. Phil- 
yaw, 94 Ala. 463, 10 S 83. 
5. See supra § 421. 


6. Cal—Superior California Fruit 
Land Co. v. Grossman, 32 Cal. A. 357, 
162 P 1046. 


Ky.—Cocanougher v. Green, 93 Ky. 
519, 20 SW 542. 

Mont.—Wolf v. Great Falls Water 
Power, etc., Co:, 15 Mont. 49, 38 P 115. 


N. J.—Cox v. Brown, 87 N. J. Ea. 
462,101 A 260. 


Pa.—Fidelity-Philadelphia Trust Co. 
Vv. Simpson, 293 Pa. 577, 143 A 202. 


Eng.—Talmash v. Mugleston, 4 L. 
Je Chi O. S?'200. 
{a] Rule applied.—Specific per- 


formance of a contract to purchase 
eorporate stock could not be had 
twenty-three years later, not because 
of the statute of limitations but be- 
cause the corporation had authorized 
the issue of preferred stock, to which 
plaintiff assented. Fidelity-Philadel- 
phia Trust Co, v. Simpson, 
577, 143 A 202. 


7, T1l.—Castner v. Walrod, 83 Ill. 
171,25 AmR, 369. 

Iowa.—Johnson  v. 
Iowa 49. 

N. Y.—McCotter v. Lawrence, 4 
Hun 107, 6 Thomps. & C. 392. 


Okl.—Miller v. Roberts, 


Hopkins, 19 


140 Okl. 


271, 282 P 1104; Ware v. Hall, 116 
Okl. 70, 243 P 740. 
Tex.—McFaddin v. Williams, 58 


Tex. 625. 


vVt.—Collard v. Tuttle, 4 Vt. 491, 24 
AmD 627. 

{a] Thus, where plaintiff has de- 
layed beyond a period which would 
bar an action at law, his remedy of 
specific performance is barred in the 
absence of circumstances excusing 
the delay. McCotter v. Lawrence, 4 
Hun (N. Y.) 107, 6 Thomps. & C. 392. 

gs. U. S.—Markey v.. Mutual, etc., 
Ins. Co., 16 F. Cas. No. 9,091. 

Ala.—Enslen v. Woodlawn Realty, 
etc., Co., 210 Ala. 40, 97 S 80. 

Tll.—Grant v. Springer, 330 Ill. 280, 
161 NE 718; De Proft v, Heydecker, 
297 Ill. 541, 1381 NE 114. 

Okl.—Miller v. Roberts, 
971, 282 P 1104; Ware v. Hall, 
B@icl. 70, 243 P7140. 

R. I.—Knowles v. Knowles, 33 R. I. 
491, 82 A 257. ; 

Tex.—Reed v. West, 47 Tex. 240. 


140 Okl. 
116 


293 Pa.. 
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circumstances ;§ 


Grantor.!° 


Wash.—Roche v. Madar, 104 Wash. 
Zon dion eo Laan St n> BSi5i7 


9. Cocanougher v. Green, 93 Ky. 
519, 20 SW 542; Wolf v. Great Falls 
Water Power, etc., Co., 15 Mont. 49, 
Sob, LLb= Cox wavbrowm, on WNL de Lid: 
462, 101 A 260; Groesbeck v. Morgan, 
206 N. Y. 385, 99 NE 1046; Péters v. 
Delaplaine, 49 N. Y. 362; Darrow v. 
Bush, 45 App, Div. 262, 61 NYS. 2. 


10. Generally see Equity § 224. 


11. U. S.—Walton v. Coulson, 29 
HW. Cas. Nos 27,132" fafi 96Pet. (625 9 tu: 


ed. 51]. 
Ala.—Sewell v. Peavey, 187 Ala. 
322, 65 S 803; Jones v. Gainer, 157 


Ala. 218, 47 S 142, 13 AmSR 52; Peck 
v. Ashurst, 108 Ala. 429, 19 S 781. 


Ark.—Hanson v. Brown, 139 Ark. 
60, 213 SW 12; Hargis v. Ederington, 
113 Ark. 433, 168 SW 1095; Skipwith 
v. Martin, 50 Ark. 141, 6 SW 514. 


Colo.—Foster v. Coffey, 71 Colo. 
171, 204 P 900; Coffee v. Emigh, 15 
Colom s4n on Pe Oa LO Laat Lo 5. 


Fla.—West Palm Beach v. Lake- 
side Cemetery Assoc., 67 Fla. 176, 64 
Sonos 


Ga.—Russell v. Napier, 80 Ga. 77, 
4 SE 857. 


Ill.—Dodd v. Rotterman, 330 Ill. 
362, 161 NE 756; Snell v. Hill, 263 Il. 
211, 105 NE 16; Sheldon v. Dunbar, 200 
Till. 490, 65 NE 1095; Hall v. Peoria, 
ete:, pR. Co, 243 Ts 163, 32,.NH 598; 
Bragg v. Olson, 128 Til. 540, 21 NE 
519; Whitsitt v. Pre-emption Presb. 
Ghurch, 110+IN1. 125. 

Ind.—Stretch v. Schenck, 23 Ind. 77. 


Iowa.—Laverty v. Hall, 19 Iowa 
526. 

Md.—Keys v. Keys, 148 Md.. 397, 
129 A 504. 


Mass.—Low v. Low, 173 Mass. 580, 
54 NE 257; Western R. Corp. v. Bab- 
cock, 6 Mete. 346. ; 

Mich.—Rodgers v. Beckel, 172 
Mich. 544, 138 NW 202; Stonehouse 
vy. Stonehouse, 156 Mich. 43, 120 NW 
23. 

Mont.—Hogan Vv. Thrasher, Vier 
Mont: Sotsnt2338. Phw0%5 Wrights. 
Brooks, 47 Mont. 99, 130 P 968. 


N. H.—Hunkins v. Hunkins, 65 N. 
H, 95, 18 A 655. 


N. J.—D’Elissa v. D’Amato, 85 N. J. 
Eq. 466, 97 A 41 [aff 86 N. J. Ea. 244, 
98 A 1085]; Ashmore v. Evans, 11 N. 
J. Eq. 151; New Barbadoes Toll 
Bridge v. Vreeland, 4 N. J. Eq. 157. 


N. Y.—Waters v. Travis, 9 Johns. 
450. 

N. C.—Price v. Gaskins, 
224: Washburn v. Washburn, 
C306; 

Pa.—Master v. Roberts, 244 Pa. 342, 
90 A 735; McClure v. Fairfield, 153 
Pa. 411, 26 A 446; White v. Patterson, 
139 Pa. 429, 21 A 360, 27 WklyNC 527. 


62 Nie LC: 
39 N. 


[58 C. J.J] 1123 


some instances adopted the statute as a measure of 
time beyond which plaintiff will be deemed guilty of 
laches‘ a delay for less than such period will not 
be considered laches in the absence of any special 


but a delay for less than the stat- 


utory period will amount to laches where such cir- 
cumstances exist.? 


[§ 423] c. Delay by Grantee in Possession or his 
One who is in possession of property 
may, without being guilty of laches, delay indefi- 
nitely his suit for specific performance to compel 
a conveyance of the property to him,!! and his de- 


Vt.—Van Dyke v. Cole, 81 Vt. 379, 
70 A 593, 11038. 


Va.— Williams vy. Lewis, 
(32 Va.) 686. 


Wash.—Shorett v. Knudson, 74 
Wash. 448, 133 P 1029; .Mudgett v. 
Clay, 5 Wash. 103, 31 P 424. 


W. Va.—Bartlett v. Johnson, 89 W. 
Va. 45, 108 SE 431; Mills v. McLana- 
han,.70 W. Va. 288, 73 SEH 927; Nuttall 
v. McVey, 63 W. Va. 380, 60 SE 251; 
Norman vy. Bennett, 32 W. Va. 614, 9 
SE 914; Abbott v. L’Hommedieu, 10 
Wye Vides Otc 

Eng.—Sharp v. Milligan, 22 Beav. 
606, 52 Reprint 1242. But see Powis 
v. Dynevor, 35 L. T. Rep. N. S. 940 
(plaintiff in possession held not en- 
titled to specific performance of parol 
agreement to lease after having de- 
layed twenty-two years before seek- 
ing his remedy). 


[a] The possession must be under 
the contract.—Milis v. Haywood, 6 
ChaD.- 1968 

{[b] Bule applied.—(1) Surviving 
wife and children of purchaser, in 
possession of land under bond for ti- 
tle, were not precluded by limitations 
or laches from bringing bill for spe- 
cific performance, although their 
right was not asserted until the 
bringing of suit to quiet title to the 
land by vendor’s assignee. Hanson v. 
Brown, 139 Ark, 60, 213 SW 12. (2) 
Complainant was not guilty of such 
laches as a matter of law as bars 
specific performance of his deceased 
father’s agreement to convey in con- 
sideration of his services, where he 
took possession, Subsequently ob- 
tained a deed, which he recorded, be- 
lieving it to be a valid conveyance, 
and held possession under it for twen- 
ty years. Stonehouse v. Stonehouse, 
156 Mich. 43, 120 NW 23. (3) Where 
vendee had been in possession un- 
der parol agreement since 1908, 
failure to demand conveyance be- 
coming due under agreement in 1919 
until 1922, was not laches, no in- 
jury having resulted from delay, and 
continued possession being assertion 
of claim. Hogan v. Thrasher, 72 
Mont. 318, 233 P 607. (4) Where a 
tenant in possession continuously for 
four years prior to filing his bill of- 
fered to pay the stipulated price under 
an option to purchase contained in the 
lease, his bill to compel specific per- 
formance was not barred by laches. 
Master v. Roberts, 244 Pa. 342, 90 A 
735. (5) Suit for specific perform- 
ance of daughter’s written contract to 
reconvey to mother on demand at 
any time must be decided on contract, 
regardless of alleged laches in de- 
manding reconveyance. Dodd v. Rot- 
terman, 330 Ill. 362, 161 NE 756. (6) 
One remaining in possession of land 
under a lease and option to buy exe- 
cuted by the owner’s deceased hus- 
band without written authority, con- 
stantly demanding a deed after ex- 
piration of the last renewal, and con- 
tinuing to pay interest after de- 
ceased’s death to his and the owner’s 
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promptly,2° as a comparatively brief, unexplained, 
delay after repudiation may amount to laches,** al- 
though the length of time necessary to amount to 


lay will not operate to defeat his right in the absence 
of special circumstances intervening to make specific 


enforcement impossible or inequitable,'* as his pos- 
session is regarded as a continuous assertion of his 
claim.!® He need not sue until after repudiation of 
his rights in the property!‘ or until after his posses- 
In some jurisdictions statutory 
provisions making delay by a vendee in possession 
not laches!® have been applied to suits for specific 
performance.'* Where the grantee in possession un- 
der a parol gift delays for a long time and innocent 
third persons have acquired rights during his delay 
he cannot obtain specific performance of the parol 
A vendee in possession cannot object on 
the ground of laches where the vendor’s delay has 


sion is disturbed.!® 


gift. 


in no wise prejudiced him.*® 


[§ 424] d. Delay after Repudiation or Forfeiture 
Upon repudiation of a contract the 
party seeking specific performance must file his bill 


of Contract. 


son, who gave receipts therefor as 
such, is not guilty of laches in fail- 
ing to sue for specific performance of 
the contract to convey until after the 
owner served notice to quit and 
brought suit in forcible entry and de- 
tainer nine years after expiration of 
such renewal and two years after de- 
ceased’s death. Simpson v. Nelson, 
71 Colo. 490, 208 P 455. (7) Suit to 
enforce grant of expectancy as heir 
to land is not barred by laches, al- 
though not brought until long after 
the right of action accrued, where 
there was no evidence that defend- 
ants, heirs of grantor, claimed any 
interest in the land until shortly be- 
fore filing of suit. Keys v. Keys, 148 
Md. 397, 129 A 504. (8) A corpora- 
tion was not guilty of laches, barring 
its right to specific performance, in 
relying upon a contract with its man- 
ager for the sale of future inventions 
made by him, and not requiring an 
assignment of the patents for those 
inventions. Klauder-Weldon Dyeing 
Mach. Co. v. Weldon, 166 App. Div. 
415, 151 NYS 1068 [aff 87 Misc. 95, 
150 NYS 273] (corporation was in 
possession and had equitable right to 
use, aS there was no reason for insist- 
ing on legal title). 


12. Rodgers v. 
544, 138 NW 202. 


13. Hargis v. Edrington, 113 Ark. 
433, 168 SW 1095; Hogan v. Thrasher, 
72 Mont. 318, 233 P 607; Wright v. 
Brooks, 47 Mont. 99, 130 P 968. 


14, Derby v. Derby, 248 Mass. 310, 
142 NE 786; Stonehouse v. Stone- 
house, 156 Mich. 43, 120 NW 23. 


15. Coffee v. Emigh, 15 Colo. 184, 
25 P 83, 10 LRA 125; Hall v. Peoria, 
Cte wk. Co. 143 Te 16385 325NE 598) 


Beckel, 172 Mich. 


16. See statutory provisions. 
17. Knaggs Vv. Cleveland-Clitfs 
Iron Co., 287 Fed. 314; Brennan v. 


Ford, 46 Cal. 8; Hampton v. Bailey, 
9 KyL 423, 5 SW 383. 


18. Frame v. Frame, 32 W. Va. 463, 
9 SE 901, 5 LRA 323. 


19. Bohlen v. Black, 237 Pa. 399, 85 
A 470. 


20. Storch v. Tepperman, 99 N. J. 
Eq. 48, 131 A 626. 


21. Cal.—Linehan v. Devincense, 
170 “Cal. 307; 149° P5845 Marsh! vy 
Lott, 156 Cal. 648, 105 P 968. 


Ill. Hayne v. Fenton, 321 Ill. 442, 
151 NE 877; Montana Wheat Land 
Co. v. Danaher, 225 Ill. A. 364 [aff 139 


ticular ease.” 


his right.?# 


laches depends upon the circumstances of the par- 


Likewise, a delay after defendant 


has declared a forfeiture under the terms of the 
contract will constitute laches in the absence of 
equitable circumstances explaining the delay;** but 
where the party seeking performance has himself 
fully performed, no amount of delay will constitute 
laches until there has been an open disavowal of 


[§ 425] e. Prejudicial Change in Conditions—(1) 
In General. It being generally necessary that delay, 
to constitute laches, be accompanied by some other 


circumstances rendering the relief of specific per- 


Ae 876]; Scott v. Desire, 175 Ill. A. 
HAMS, 


N. J.—Agens v. Koch, 74 N. J. Eq. 
528, 70 A 348; Ketcham v. Owen,’ 55 


N. J. Eq. 344, 36 A 1095; Gariss v. 
Gariss) \l6 INI. Eqs 19. 

N. Y.—McWilliams -¥. Long, 32 
Barb. 194, 19 HowPr 547. 

S. C.—White v. Bennett, 28 S. C. 


Eq. 260. 


Eng.—Alloway v. Blaine, 26 Beav. 
575, 53 Reprint 1020; Huxham v. 
Llewellyn, 28 lL. T. Rep. N. S. 577; 
Watson v. Reid, 1 Russ. & M. 236, 5 
EngCh 236, 39 Reprint 91; Heaphy v. 
Hill) 2 Sim. & St. 29) 1 HneCh 29; 57 
Reprint 255. 


Ont.—Crawford v. Birdsall, 8 Grant 
Ch. 415. 


[a] Absence of defendant, to- 
gether with other circumstances, rea- 
sonably conducive to the belief that 
negotiations remained open excuses 
delay. Agens v. Koch, 74 -N. J. Eq. 
528, 70 A 348. 


[b] Rule applied.—(1) Delay of 
two years held laches. Gariss v. 
Gariss, 16 N. J. Eq. 79; White v. Ben- 
nett, 23) S) Cy Dale2600>-@) Delayaor 
five years held laches. McWilliams 
‘a qeae: 32 Barb. (N.Y.) 194, 19 How 

r z 


22. Golden v. Claudel, 85 Kan. 465, 
TLS Eas 
[a] Dlustrations.—(1) Where the 


vendee of land delayed an action for 
specific performance of three years 
and fifteen days after repudiation of 
the contract by the vendor, during 
about half of which time an action 
by the agents of the vendor to recoyv- 
er their commission was pending, 
wherein the vendor interposed as a 
defense the want of authority of the 
agents to conclude a binding con- 
tract in his name, which is one of the 
defenses presented in the action for 
specific performance, and the vendor 
stated to third persons that if de- 
feated in that action he would make 
the conveyance, and this statement 
was communicated to the vendee, 
whose attorneys advised that com- 
mencement of the action for specific 
performance be delayed until the de- 
termination of the action for commis- 
sions, which was determined adverse- 
ly to the vendor, the action for spe- 
cific performance was not barred by 
laches. Golden v. Claudel, 85 Kan. 
465, 118 P 77. (2) Where a contract 
for the exchange of lands was entered 
into in February, 1910, and a few days 


formance inequitable,?* the permission of mere lapse 
of time without any alteration of conditions?® such 
as would result in prejudice to defendant?*? or some 


thereafter defendants repudiated the 
contract and complainants tendered 
a deed and performance under the 
contract both in September and No- 
vember of that year, and began an ac- 
tion for specific performance in Feb- 
ruary, 1911, as there was no material 
change in the value of either prop- 
erty, and the rights of no third per- 
sons intervened, complainants were 
not barred.by laches; for a delay 
which neither evidences an abandon- 
ment nor operates to the prejudice of 
the other party is no defense to a bill 
for specific performance. Cohen v. 
Segal, 253 Ill. 34, 97 NE 222. 


23. Beach y. Dyer, 93 Ill. 295. 


24. Cutsinger v. Ballard, 115 Ind. 
93, 17 NE 206. 


25. See supra § 422. 
fen D. C.—Bride v. Reeves, 36 App. 


1ll.—Mackie v. Schoenstadt, 307 Il. 
398, 138 NE 686. 
Ky.—Thomas v. Haly Coal Co., 189 


‘Ky. 698, 225 SW 1053. 


Mass.—Noyes v. Bragg, 220 Mass. 
106, 107 NE 669. 


Pa.—In re Dunbar, 51 Pa. Super. 


216. 
27. Cal.—Steinberger v. Young, 175 
Cal. 81,) 165. (PB 432%. McGibbone ve. 


Schmidt, 172 Cal. 70, 155 P 460; Boone 
v. Templeman, 158 Cal., 290, 
947, 189 AmSR 126. 


Ida.—Bedal v. Johnson, 37 Idaho 
359, 218 P 641. 
Mass.—Taft v. Henry, 219 Mass. 


78, 106 NE 553; Ryder v. Loomis, 161 
Mass. 161, 36 NE 836. 


Mo.—Johnson v. Antry, (Mo.) 5 SW 
(2d) 405. 3 


N. Y.—Deen v. Milne, 113 N. Y. 308, 
20 NE 861; Bennet v. Bennet, 10 App. 
Diy. 550, 42 NYS" 435: 


Pa.—Hopp v. Bergdoll, 285 Pa. 112, 
LST ZA 69 82 


Tenn.—Louisville, etc., R. Co. v. 
Mississippi, etc., R. Co., 92 Tenn. 681, 
22 SW 920. 


Vt.—Comings v. Powell, 97 Vt. 286, 
122A 5691. 


W. Va.—Blake vy. Blake, 98 W. Va. 
346, 128 SE 139. 


[a] Kule applied.—(1) Where a 
realty purchaser, mistaking the ter- 
mination of the contract because of 
unauthorized acts of the vendor, sued 


For later cases, developments and changes in the law see Annotations, same title and section number, - 
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third person?® ordinarily is not laches. 
will, however, be considered barred by laches where 
by reason of the delay conditions have so changed 
that a decree of specific performance would work 
hardship on defendant,?° or where during the delay 
some third person has acquired rights which would 
Where, however, the 
third person acquired his interest with full knowl- 
edge of plaintiff’s rights such interest is not an 
intervening equity rendering the delay laches.?1 


be affected by such decree.®® 


for payments made by her and was 
nonsuited, defendant, contending the 
contract was in force, her delay of 
eighteen months after the nonsuit in 
suing for specific performance does 
not constitute laches. McGibbon v. 
Schmidt, 172 Cal. 70, 155 P 460. (2) 
Where one who has adopted a child, 
and agreed to leave her his property 
on his death, conveys practically all 
his property to a wife of a later mar- 
riage, in consideration of love and 
affection, and thereafter dies, a suit 
three years later to set aside such 
conveyances and to enforce the adop- 
tion agreement is not barred by lach- 


es in the absence of prejudice to de-° 


fendant. Bedal v. Johnson, 37 Ida. 
359, 218 P 641. (3) In a suit for the 
specific performance of a contract to 
seil corporate stock, where one of the 
plaintiffs and defendant had been 
warm personal friends, and plaintiff 
desired to avoid any controversy with 
defendant, and did not require the 
stock until a considerable time, which 
fact they made known to defendant, 
but on his refusal to carry out his 
agreement they took immediate steps 
to enforce it, the absence of laches 
on the part of plaintiffs might well 
be inferred. Comings v. Powell, 97 
Vt5286, 122 A 591. 


28. McGibbon v. Schmidt, 172 Cal. 
70, 155 P 460; Parkside Realty Co. v. 
MacDonald, 166 Cal. 426, 137 P 21. 


29. U. S—Thurmond v. Chesa- 
peake, ete., R. Co., 140 Fed. 697, 72 
CCA 191; McNeil v. Magee, 16 F. Cas. 
No. 8,915, 5 Mason 244. 


Ark.—Fielder v. Warner, 
158, 95 SW 452. 


Ill.— Montgomery Palace Stock Car 
Co. v. Street Stable Car Line, 142 Ill. 
315, 31 NE 434 [aff 37 Ill. A. 289]. 


N. J.—Penrose v. Leeds, 46 N. J. 
Eq. 294, 19 A 134. 


N. Y.—Huntington v. Titus, 50 App. 
Div. 468, 64 NYS 58 [aff 169 N. Y. 579, 
61 NE 1135]; Ringler v. Jetter, 35 
Misc. 750, 72 NYS 362. 


N. C.—Francis v. Love, 
321. 


Oh.—Harris v. Wallace Mfg. Co., 
84 Oh. St. 104, 95 NE 559. 


Pa.—Shisler’s Est., 2 Pa. Dist. 588, 
to ba. Cos d1'3. 


S. C.—Blackwell v. Ryan, 21 S. C. 
112. 


Va.—Gish v. Jamison, 96 Va. 312, 
31 SE 521. 


[a] Assignment of patent.—Equity 
will refuse to decree specific perform- 
ance of a contract to assign future 
improvements in a patented invention, 
where defendant, believing the latter 
to be an independent invention not 
embraced in the contract to assign, 
with the plaintiff's full knowledge 
devotes four years to expenditure of 
money and effort to perfect the latter 
device. Harris v. Wallace Mfg. Co., 
84 Oh. St. 104, 95 NE 559. 


[b] Improvement of property by 


defendant during plaintiff's long de- 
lay is sufficient to bar relief. Pen- 


78 Ark. 


56 N. C. 


SPECIFIC PERFORMANCE 


Plaintiff 


wee v. Leeds, 46 N. J. Eq. 294, 19 A 


[ec] Rule applied.—Where a town 
has neglected for one hundred and 
twenty five years to sue for perform- 
ance of a contract to construct and 
maintain a crossway over a dam, and 
property values have so decreased in 
value that to insist on compliance 
would amount to confiscation of de- 
fendant’s property, specific perform- 
ance will be denied. Huntington v. 
Titus, 50 App. Div. 468, 64 NYS 58 
[aff 169 N. Y. 579, 61 NE 1135]. 


30. Fla.—Nobles v. L’Engle, 
Wla. 696, 55 S 839. 


I1l.— Miller v. Clark, 301 Ill. 273, 133 
NE 685; Warder v. Cornell, 105 Til. 
169; O’Neal v. Boone, 82 Ill. 589; Igle- 
hart v. Vail, 73 Ill. 63; Whitaker v. 
Robinson, 65 Ill. 411. See Parker v. 
Sargent, 201 Ill. A. 574. 


Ky.—Ewing v. Beauchamp, 6 B. 
Mon. 422; Dougherty v. Riddle, 5 B. 
Mon. 575. 


La.—Krotz Springs Oil, ete., Co. v. 
Shirk, 172 La. 194, 133 S 442. 


Minn.—Oliver Min. Co. v. Clark, 65 
Minn. 277, 68 NW 23; McDermid v. 
McGregor, 21 Minn. 111. 


N. J.—Gardner Valve Mfg. Co. v. 
Pea artan, 87 N. J. Eq. 689, 102 A 
893. 


61 


N. Y.—Broadway Corp. v. Lange, 
128 Mise, 118, 217 NYS 666. 


N. C.—Holden vy. Purefoy, 
C. 163, 12 SE 848. 


N. D.—Slimmer v. Martin, 42 N. D. 
255, 172 NW 829. 


108 N. 


Mie ee v. Dougherty, 25 Pa. 
[a] Rule applied.—(1) Where the 


vendee has waited until after valu- 
able improvements have been made 
in the property by some innocent third 
person he is barred by laches. War- 
der v. Cornell, 105 Ill. 169; Iglehart 
v. Vail, 73 Ill. 68; Whitaker v. Robin- 
son, 65 Ill. 411. (2) Where there is 
is an unexplained delay of about five 
years in bringing action and a fur- 
ther delay of about four years before 
entry of judgment, the land in the 
meantime being in. possession of 
third parties, specific performance 
will not be decreed. Slimmer v. Mar- 
tin, 42 N. D. 255, 172 NW 829. (3) 
Where consideration was paid for 
town lot, but by mistake-a deed was 
given for another lot, the purchaser 
was not entitled fo specific perform- 
ance of the contract to convey the 
lot purchased by him, in view of the 
fact that he permitted the matter to 
stand until there was a conveyance 
of such lot and a building constructed 
by a third party. Miller v. Clark, 301 
Tll. 273, 183 NE 685. (4) One having 
an unexercised option to purchase 
land if without title, is barred by 
laches from seeking to obtain one to 
prejudice of subsequent purchasers 
from owner. Krotz Springs Oil, etc., 
Co. v. Shirk, 172 La. 194, 133 S 442. 


31. Bride v. Reeves, 36 App. D. C. 
476; Thomas vy. Haly Coal Co., 189 Ky. 


[§ 426] (2) Change in Value. 
other circumstances sufficient to cause the delay to 
constitute laches*? a delay during which there is 
“no fluctuation of the value of the property which 
is the subject of the contract is not ordinarily lach- 
es.3° If, however, plaintiff has delayed seeking spe- 
cific performance for a period of time during which 
the property has changed in value, his laches may 
bar him from obtaining relief.34 


[§ 427] f. Failure To Prosecute Action. 
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In the absence of 


Failure 


698, 225 SW 10538; Noyes v. Bragg, 220 
Mass. 106, 107 NE 669; Crofton v. 
Ormsby, 2 Sch. & Lef. 583. 


[a] Thus conveyances and con- 
tracts relating to land, made by its 
owner after he had entered into a 
contract to sell the land, do not raise 
intervening equities or laches on the 
part of the purchaser under the con- 
tract, where his bill for specific per- 
formance of such contract against 
the selier and the parties to such 
conveyances and contracts although 
filed nearly three years after his con- 
tract was made, shows that he re- 
corded the contract within five days 
after its execution, and that such par- 
ties also had actual notice of it, un- 
less by such delay they reasonably 
believed he did not intend to insist 
upon performance. . Bride v. Reeves, 
36 App. D. C. 476. 


32. See supra §§ 421-425. 
33. Cal.—Tutt v. Davis, 13 Cal. A. 
eilisys UA 122 OOS 


Fla.—Nobles v. L’Engle, 58 Fla. 494,. 
51 S 409; Nobles v. L’Engle, 58 Fla. 
480, 51 S 405. 


Ill.—Mackie v. Schoenstadt, 307 Ill. 
398, 188 NE 686. 


N. J.—Law v. Smith, 68 N. J. Eq. 
81, 59 A 327. 


Wash.—Tacoma Water Supply Co. 
Spec ck meaner 51 Wash. 609, 99 P 


[a] Illustration.—A delay of three 
months in suing to specifically per- 
form a contract to convey does not 
show laches, especially where no fluc- 
tuation in value of the property in the 
meantime appears. Tutt v. Davis, 13 
Cal.- A. 715, 110) P 690;  Mackie= iv. 
Schoenstadt, 307 Ill. 398, 138 NE 686, 


34. U. S.—Davison v. Davis, 125 
U: S. 90, 8 SCt 825, 31 L. ed. 635; Holt 
v. Rogers, 8 Pet. 420, 8 L. ed. 995; 
Consolidation Coal Co. v. Yonts, 25 
F. (2d) 404; Stevens v. McChrystal, 
150 Fed. 85, 80 CCA 39. 


D. C.—Bride v. Reeves, 40 App. D. 
Cc. 473; Barbour v. Hickey, 2 App. D. 
C. 207, 24 LRA 763. 


Fla.—De Huy v. Osborne, 96 Fla. 
485, 118 S 161. 


N. H.—Pickering v. 
N. H. 400. 

N. J.—Penrose v. Leeds, 46 N. J. 
Eq. 294, 19 A 134: Johns v. Norris, 22 
N. J. Eq. 102 [rev 27 N. J. Eq. 485]. 


Pickering, 38 


N. Y.—Groesbeck v. Morgan, 206 
N. Y. 385, 99 NH 1046; Peters v. Del- 
aplaine, 49 N. Y. 362; Darrow v. 
Bush, 45 App. Div. 262, 61 NYS 2. 

N. C.—Francis v. Love, 56 N. C. 
321. 

R. I.—Peckham v. Barker, 8 R. I. 
Ts 
Tenn.—Campbell v. Bartlett, 122 
Tenn. 208, 122 SW 250, 25 LRANS 639. 

Va.—Gish v. Jamison, 96 Va. 312, 
31S. E. 521; Ford v. Euker, 86 Va. 75, 
9 SE 500. 

Eng.—Sharp v. Wright, 28 Beay. 
150, 54 Reprint 323. 
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diligently to prosecute a suit for specific performance 
may be laches notwithstanding the suit was season- 


ably begun.*° 


[§ 428] 3. Excuses for Delay—a. Delay Induced 
by Defendant. Although plaintiff may, by reason of 
lapse of time, forfeit by his laches his right to spe- 
cific performance,** -where the cause of the delay in 
seeking the remedy is the conduct of defendant the 
Thus, where plaintiff’s delay 
was due to defendant’s attempt to perfect the title 
which was to be conveyed to plaintiff, defendant can- 
not urge laches as a defense,** and so where defend- 
ant has promised from time to time to cure the de- 
fective title to the property conveyed.*® 


2 


delay is not laches.** 


B. C.—Matsui v. Brown, Zhe ec. 


502. 


Ont.—Walker v. Brown, 14 Grant 
Ch. 237; Crawford v. Birdsall, 8 
Grant Ch. 415. 


[a] Rule applied.—A married wo- 
man’s disability, like that of an in- 
fant, is not an excuse for unreason- 
able delay in making payment; and 
after a great lapse of time, and a 
large increase in the value of the 
property, a married woman, notwith- 
standing her disability, will not be 
awarded specific performance of a 
contract of sale evidenced by 4a title 
bond in favor of her father, on which 
the purchase money was long due 
when he died. Campbell v. Bartlett, 
122 Tenn. 208, 122 SW.250, 25 LRANS 
639. 


{b] Delay held _ sufficient.—(1) 
Seven months. De Huy v. Osborne, 
96 Fla. 435,118 S161. (2) Four years 
and nine months. Groesbeck v. Mor- 
gan, 206 UN. Y. 385,99 NE 1046 
{rev 140 App. Div. 9438, 125 NYS 1123]. 
(3) Twenty years. Consolidation Coal 
Co. v. Yonts, 25 F. (2d) 404. 


35. Bower v. Pound, 68 Colo. 457, 
190 P 425; Hatch v. Kizer, 140 Ill. 
583, 30 NE 605, 33 AmSR 258; Alex- 
ander v. Hoffman, 70 Ill. 114. 


{a] Thus, where, although defend- 
ant vendee, in an action to quiet ti- 
tle, filed in apt time his cross com- 
plaint for specific performance, yet, 
after the case was retired from the 
docket, allowed the suit to remain in 
abeyance and did not move to re- 
docket for a period of over nine years, 
during which the property greatly in- 
creased in value, and the vendor 
placed improvements thereon, the de- 
fendant’s laches was fatal to his suit; 
for laches may consist in a failure to 
prosecute with diligence a suit sea- 
sonably begun. Bower vy. Pound, 68 
Colo. 457, 190 P 425. 


{b] No lack of diligence is shown 
in the prosecution to final decree of 
a suit for specific performance of a 
contract for conveyance, assignment, 
or transfer of oil and gas property, 
within a period of less than four years 
within which voluminous depositions 
were taken on both sides, and third 
parties’ rights have not intervened, 
although the property has greatly 
increased in value by the enterprise 
-and at the cost of defendant. Law- 
bene VeneOluer 90 uWiee Viaiq bd» tol'S GH} 


36. See supra § 422. 


37. ‘U. S.—Chadeloid Chemical Co. 
v. H. B. Chalmers Co., 243 Fed. 606, 
156 CCA 304. 


Ala.—Enslen vy. Woodlawn Realty, 
etc:, Co.,,210 Ala. 40, 9% S80, 


Cal.—Karns v. Olney, 80 Cal. 90, 22 
P 57, 13. AmSR_ 101. 


EOS ee ene 
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could not conve 


Delay in 
D. C.—Bride v. Reeves, 36 App. 
476. 
Haw.—Hurst v. Kukahi, 25 Haw. 
194, 


Ill.— Simons v. Morris, 333 Ill. 183, 
164 NE 179; Lancaster v. Roberts, 
144 Tl], 213, (33° INE 27;  litseypv. 
Whittemore, 111 Ill. 267; Hamilton v. 
Rook, 62 Ill. 139. 


Ky.—Asher v. 
1828, 156 SW 1067. 


Md.—Lawdon vy. Mullinix, 104 Md. 
156, 64 A 938. 


Simpson, 154 Ky. 


Mass.—Codman y. Bradley, 201 
Mass. 361, 87 NE 591. 
Mich.—Gregor v. Olde, 218 Mich. 


187, 187 NW 290. 


Mo.—Belt v. Brooklyn L. Ins. Co., 
12) Mo. -Ay 200. 


N. J.—Shultz vy. Pollock, 102 N. J. 
Eq. 157, 139 A 902 [aff 144 A 920); 
Randolph y. General Investors’ Co., 
96 N. J. Hq.°227, 124 A 765: [rev on 
other grounds 97 N. J. Eq. 4938, 128 A 
156]; Patterson v. J. D. Loiseaux 
Lumber Co., 92 N. J. Hg. 569, 114 A 
336 [rev on other grounds 93 N. J. 
Eq. 446, 116 A 697]. 


N. Y.—Delavan vy. Duncan, 4 Hun 
29; Williston v. Williston, 41 Barb. 
635. 

Wis.—-Dingman vy. 
Wis. 170, 149 NW 761. 


dng.—Burke v. Smyth, 9 Ir. Ea. 
SOs 


Ont.—Rice v. Knight, 18 OntWN 
393; Forsyth vy. Johnson, 14 Grant 
Ch. 639 (where vendor caused the de- 
lay by his own arrangement with the 
infant’s relatives). 


[a] Iustrations.—(1) Delay oc- 
easioned by defendant’s failure to 
give abstract of title is not laches. 
Litsey v. Whittemore, 111 Ill. 267. 
(2) Where seller requested the heirs 
to sign an affidavit that they were 
sole heirs, it is inferred that this was 
done to allay doubt that he would not 
perform the contract, and in view of 
this conduct the heirs were not guilty 
of laches. Simons vy. Morris, 333 Ill. 
183, 164 NE 179. (3) Delays in trial 
caused by defendants’ counsel are not 
laches to the vendor’s specific per- 
formance suit. Shultz v. Pollock, 102 
N. J. Eq.) 157, 189 A902 [aff Hirr. & 
App. 144 A 920]. (4) Delay of seven 
years from execution of contract for 
exchange of land before suing for 
specific performance is not ground 
for denial of relief where excuse for 
the delay was shown to be conduct 
of defendant in failing to have the 
land Surveyed, and the contract fixed 
no time for performance. Asher vy. 
Simpson, 154 Ky. 183, 156 SW 1067. 
(5) Suit to compel assignment of pat- 
ents, pursuant to agreement to as- 


Hillberry, 159 


 § 
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suing for specifie performance of a contract to con- 


vey is not laches where defendant, not having title, 
Viewty 


Where defendant, after refus- 


ing to extend an agreement subsequently verbally 
agreed to do so plaintiff's delay after the initial 
refusal is not laches.*+ : 


[§ 429] b. Relationship between Parties. As in 
the case of enforcement of equitable rights general- 
ly,*2 where a close relationship exists or existed be- 
tween the parties to the contract, specific perform- 
ance of which is sought, a long delay during the 
existence of the relationship will not generally be 
considered laches;*? but the hesitancy of applying 
the rule of laches in cases of relationship does not 


sign all future inventions, is not 
barred by delay of five or six years, 
where defendants had concealed the 
facts as to the inventions and the in- 
ventor. Chadeloid Chemical Co. v. 
H. B. Chalmers Co., 243 Fed. 606, 156 
CCA 304. (6) In a suit for specific 
performance of a contract to convey, 
in which plaintiff and her husband 


had paid for the land in installments, 


and defendant and his predecessor re- 
ceived the installments after plain- 


tiff had paid the entire amount owed — 


and had asked for an accounting 
which had been refused, plaintiff was 
not estopped from maintaining the 
suit by laches. Gregor v. Olde, 218 
Mich. 187, 187 NW 290. (7) Where 
defendant’s land, subject to a build- 
ing line restriction during certain re- 
construction thereon, was inclosed by 
a high board fence along the side- 
walk, and plaintiffs brought suit 
promptly to enforce the restriction 
after discovering that defendant’s 
erection was outside the building 
line, plaintiffs were not barred by 
laches. Codman y. Bradley, 201 Mass. 
361, 87 NE 591. 


38. Stauch v. Daniels, 240 Mich. 
295, 215 NW 311; Saverance v. Lock- 
bart, ST72S2C,. 1odecs se Sieh p. 

39. 
213, 338 NE 27. 


40. Thompson y. Myrick, 20 Minn. 
205 [aff 99 U. S. 291, 25 L. ead. 324]; 
Melton v. Smith, 65 Mo. 315; Camp- 


bell v. McFadin, 71 Tex. 28, 9 SW 138; 


Williams v. Talbot, 16 Tex. 1. 


[a] Thus, where suit was delayed 


forty-four years until defendant got — 


title, and during that time plaintiff’s 
rights were continuously recognized, 
the delay was not laches. 
v. McFadin, 71 Tex. 28, 9 SW 138. 


41. Thompson v. Keeler, (N. J.) 42 
A 1048. 


42. See Equity § 249. 


43. Mich.—Nickerson v. Nicker- 
son, 209 Mich. 134, 176 NW 456. 


Mo.—Hall v. Dodson, 274 SW 462. 


N. J.—Remer v. Benedict, 81 N. J. 
Eq. 21, 88 A 382 [aff 81 N. J. Eq. 222, 
88 A 383]. 


Vt.—Gove v. Armstrong, 88 Vt. 11 
92 A 10. 5 : 


Ont.—MeGregor v. Curry, 31 Ont. 
L. 261, 6 OntWN 203. eA 


_[a]_ Rule applied.—(1) In an ac- 
tion for specific performance of an 
agreement between father and son 
for a deed a delay of one year and a 
half after the death of the father and 
forty-four years after making the 
contract is not laches which would 
preclude equitable relief. Nickerson 
v. Nickerson, 209 Mich. 134, 176 NW 
456. (2) Where a vendor and pur- 


Lancaster v. Roberts, 144 Ill. } 


Campbell — 
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operate where the delay continues for a long time 


after the death of the party with whom the contract 
was made.t+ 


[§ 430] c. Ignorance of Rights. Ignorance which 
could have been remedied by reasonable diligence is 
no excuse,*® but ignorance brought about by con- 
cealment of facts by defendant excuses delay.4® 
Where both parties were ignorant of the ineffective- 
ness of a reconveyance, delay for a long time before 
discovery of its invalidity is not laches.47 A short 
delay in bringing suit because plaintiff deemed his 
rights unenforceable is not laches.t8 Plaintiff is not 
guilty of laches where suit is brought within a rea- 
sonable time after becoming aware of his rights.‘ 
Failure or delay to insist on performance is not 
laches where plaintiff was unaware that performance 
was possible.®® That plaintiff “supposed” he could 
not enforce his claim is no excuse for a long delay.?4 
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[58 C.J] 1127 
Where plaintiff acquiesced in defendant’s repudia- 
tion of a bond or conveyance a delay thereafter for 
a long period is not excused by plaintiff's mistaken 


belief that he could not recover anything from de- 
fendant.°? 


[§ 431] d. Attempted Settlement. Delay in suit 
by reason of a bona fide attempt at settlement is 
not laches.°3 


[§ 432] e. Litigation by Plaintiff. Delay caused 
by plaintiff himself by litigation is no excuse for 
laches.°# 


[§ 433] f. Incompetence. Laches will not ordi- 
narily be imputed to one incompetent to act on his 
own behalf,®® and the neglect of an infant’s relatives 
to act for him will not prevent the infant from suing 
after attaining majority.°¢ 


IX. PARTIES‘? 


[By Henry H. Sxyizs] 


[§ 434] A. General Rules—1. In General. Gen- 
erally speaking the rules relating to the parties 
to suits in equity in general®® govern and control the 
necessary or proper parties to a suit for specific per- 
formance,*®® except to the extent that particular rules 
arise from the peculiar nature of this action.®° 


Formal or nominal parties.*1 One for whose ben- 
efit the suit is brought should be treated as plaintiff 
prosecuting the case,°? although he is nominally a 
-defendant,°* and therefore if the other defendant 
had no remedy against such use plaintiff, nominally 


1 


defendant, there was no mutuality and the suit for 
specific performance must fail;** but where there 
is a cross-demand for damages to the property, an 
answer of certain defendants, admitting the allega- 
tions of the petition, ratifying the acts of plaintiff, 
and joining in a prayer for judgment, does not con- 
stitute them plaintiffs.®* 


[§ 435] 2. Parties to Contract.®* All the parties 
to a contract which is sought to be enforced are gen- 
erally either necessary or: proper parties to a suit 


chasers lived together as one family, 
and the vendor was old and did not 
wish to be troubled to make a con- 
veyance, and the purchasers, for the 
same reason, did not wish to sue for 
specific performance, but paid him 
interest on the amount due on the 
price as a debt, the facts were suffi- 
ecient to excuse their laches in suing 
for specific performance. Remer v. 
Benedict, 81 N. J. Eq. 21, 88 A 382 [aff 
SION, J.'Hig.:222,0887A'383].° <3) That 
defendant’s sister did not institute 
proceedings against her brother dur- 
ing his lifetime to compel the spe- 
cific performance of an oral contract 
to convey property in consideration 
for defendant’s caring for father and 
mother does not constitute laches, 
precluding defendant’s relief in par- 
tition proceedings of brother’s estate. 
Hall v. Dodson, (Mo.) 274 SW 462. 
(4) Failure of a mother to demand a 
deed of her son, under his contract 
therefor, and delay of suit till-a year 
after his death, is not laches defeat- 
ing specific performance. Gove Vv. 
Armstrong, 88 Vt. 115, 92 A 10. 


44. Hobbs v. Henley, (Mo.) 186 
Sw 981. 
[a] Thus a suit by a devisee 


against other devisees to establish a 
parol agreement to transfer land in 
fee alleged to have been made with 
testatrix, his mother, who devised 
him a life estate therein, was barred 
by laches where not brought until 
eight years after her death. Hobbs 
vy. Henley, (Mo.) 186 SW 981. 


45. Stevens v. McChrystal, 150 
Fed. 85, 80 CCA 89; Haggerty v. Ely- 
ton Land Co., 89 Ala. 428, 7 So 651; 
Eshleman v. Henrietta Vineyard Co., 
(Cal.) 36 P 775. 


[a] Illustration.—Where, after re- 


ceiving a deed, plaintiff allows a long 
time to elapse before discovering the 
deed did not convey all property 
which it should have, such delay is 
the result of negligence and will bar 
relief. Eshleman vy. Henrietta Vine- 
yard Co., (Cal.) 86 P 775 (holding 
further that even ‘had the negligence 
been excusable, thirty-five months 
between the discovery of the error 
and the bringing of the suit was too 
long a delay). 


46. Karns v. Olney, 80 Cal. 90, 22 
5 ils Amor Lot: 


47. McAllen y. Raphsel, (Tex.) 96 
SW 760. > 


438. Brown v. Sutton, 129 U. S. 238, 
9 SCt 273, 32 L. ed. 664. 


49. Steinberger v. Young, 175 Cal. 
81, 165 P 482; Applegate v. Wells- 
burg Banking, etc., Co., 68 W. Va. 477, 
69 SE 901. 


50. EF. B. Norman Co. v. Du Pont 
de Nemours, 12 Del. Ch. 155, 108 A 
743. 


51. Jones v. Perkins, 76 Fed. 82; 
Lozier v. Hill, 68 N. J. Eq. 300, 59 A 
234. 

52. Wright vy. Fullerton, 30 F. Cas. 
No. 18,079, 2. Biss. .336. 


53. Colo.—Consolidated Juchem 
Ditch, ete., Co. v. Old, 62 Colo. 470, 
L638 EP srs? 


TJl._-Fleming v. O’Donohue, 306 Ill. 
595, 1388 NE 183. 


N. J.—Van Buren yv. Fine, 101 N. J. 
Eq. 373, 139 A 486 [aff 103 N. J. Ea. 
327,. 143 A 921]; Day v. Stokes, 97 
Nid. Woe 378, 027 A338. 

Oh.—Eleventh St. Church of Christ 
v. Pennington, 18 Oh. Cir. Ct. 408, 
10,Oh. Cir. Dec. 74. 


Wyo.—Metcalf v. Hart, 3 Wyo. 513, 
27 P 900, 31 P.407, 31 AmMSR 122. 

54. Myers v. Silljacks, 58 Md. 319. 

55. Putnam vy. Tinkler, 83 Mich. 
628, 47 NW 687; Dragoo v. Dragoo, 50 
Mich. 573, 15 NW 910; Craig v. Leip- 
er, 2 Yerg. (Tenn.) 193, 24 AmD 479. 


56. Putnam vy. Tinkler, 83 Mich. 
628, 47 NW 687. 

57. Cross references: 
Parties: 

In general see Parties 47 C. J. p 1. 


In equity in general see Hquity §§ 
253-356. 


Persons: 
Against whom performance may be 
enforced see supra §§ 83-94. 
Entitled to enforce performance 
see supra §§ 67-82. 
58. See Equity §§ 253-356. 


59. International Paper Co. v. 
Hudson River Water Power Co., 92 
App. Div. 56, 86 NYS 736. And see 
cases passim infra §§ 435-440. 


60. See infra §§ 435-459. 


61. See generally Equity §§ 301, 
302; Parties §§ 48-638. 


62. Antero, etc., Reservoir Co. v. 
Lowe, 69 Colo. 409, 194 P 945. 
63. Antero, etc., Reservoir Co. v. 


Lowe, supra. 

64. Antero, ete., Reservoir Co. v. 
Lowe, supra. 

65. Woerheide v. 
(Mo.) 270 SW 370. 

Change of position as plaintiff or 
defendant in genezal see Equity § 307; 
Parties § 318. 

66. Particular persons as parties 
see infra §§ 441-459. 
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for its specific performance,*’ although it was made 
for the benefit of a third person, if there is nothing 
to indicate that it was for such person’s sole bene- 
In some jurisdictions, it has been held that 
the general rule of equity pleading, that all persons 
interested in the event of the 
suit or in the subject matter should be made par- 
ties either as plaintiffs or as defendants,®’ does not 
have full application to a suit for specifie perform- 


fit. 68 


who are materially 


SPECIFIC PERFORMANCE 


ance;*° but ordinarily the only necessary or proper 


parties to such a suit are the original parties or 


67. Ark.—Petray v. Howell, 20 
Ark. 615. 
Kan.—Babst v. Babst, 130 Kan. 826, 


288 P 593. 


IN. J.—Pennsylvania, ete, R.. Cos Vv. 
Ryerson, 36 N. J. Eq. 112. 

N. Y.-—Bostwick v. Beach, 103 N. Y. 
414, 9 NE 41. 


Pa.—Maguire v. Heraty, 
381, 30 A 151, 48 AmSR 800 


Porto Rico.—Nicot v. Valdecilla, 28 
Porto Rico 524. 


{a] Illustration.—The spouse of 
one of the members of a family sign- 
ing a contract of family settlement, 
and who herself signs such compact, 
is a proper party to action for spe- 
cific performance to require perform- 
ance of her nominal part of the con- 
tract. Babst v. Babst, 130 Kan. 826, 
288 P 593. 


Where the party has conveyed or 
assigned see infra §§ 441-447. 


163 Pa. 


68. Simmons y. Henderson, 207 
Ala. 692, 93,S 624. 
{a] TDlustration.—Although a bill 


for specific performance of contract 
made with plaintiff's wife and son al- 
leged that it was made for plaintiff's 
benefit, where only the mames of the 
wife and the son appear in the body 
of the contract as purchasers, there 
is nothing in the contract to indicate 
that it was for plaintiff's sole bene- 
fit, and they ‘had not transferred their 
nominal or real interest to plaintiff, 
they were necessary and proper par- 
ties, and demurrer was properly sus- 
tained. Simmons vy. Henderson, 207 
Ala. 692, 93 S 624. 


Agent in whose name contract was 
made as necessary party see infra § 
454. 


69. See Equity § 253. 
70. Springfield State Nat. Bank v. 
Ue Si ins Co. 1238 Shs tee Sai By 


396 [aff 142 Ill. A. 624]; Washburn, 
ete., Mfg. Co. v. Chicago Galvanized 


Wire Fence Co., 109 Ill. 71. And see 
cases infra notes 71-77. 

71. U. S.—Willard v. Tayloe, 8 
Wall? 557,. 19 “LL. ed. 5025 “Bryaniav. 
Barriger, 251 Wed: 328; Cella ‘v. 


Brown, 144 Fed. 742, 75 CCA 608 [cert 
den 202 U. S. 620, 26 SCt 766, 50 L. 
ed. 1174]; Moulton y. Chafee, 22 Fed. 
26. 


Ark.—Tomblér v. Sumpter, 97 Ark. 
480, 134 SW 967. 


Del.—Ehrenstrom vy. Phillips, 9 Del. 
Ch. 74, 77 A 80. 


D. C.—Bride v. Reeves, 36 App. D. 
C. 476. 


Ill.—Clark v. Jankowski, 255 Ill. 
129, 99 NE 338; Springfield State Nat. 
Bank ve U.S... Ins. Co; 238 Tl. 148; 
87 NE 396 [aff 142 Ill. A. 624]; Wash- 
burn, etc., Mfg. Co. v. Chicago Gal- 
‘ vyanized Wire Fence Co., 109 Ill. 71; 


Gibbs v. Blackwell, 37 Ill. 191. 
Md.—Johns Hopkins Univ. v. Mid- 


dleton, 76 Md. 186, 24 A 454; Crook v. 
Brown, 11 Md. 158. 
Miss.—Harrington vy. Pinson, 30 


Miss. 30. 


N. J.—Mechanick v. Duschaneck, 99 
N. J. Eq. 86, 132 A 854; Brisbane v. 
Sudlivam,! 93 Na dS. s5i7- 8 lee ces 
Bacot v. Wetmore, 17 N. J. Eq. 250. 


Va.—Stemman v. Hagan, 108 Va. 
563, 62 SE 348, 128 AmSR 978. 


Eng.—Peacock vy. Penson, 11 Beav. 
355, 50 Reprint 854; Paterson v. Long, 
5 Beav. 186, 49 Reprint 548; Tasker 
v. Small, 3 Myl. & CG. 63, 14 Hng@h 
63, 40 Reprint 848. 


Man.—Ecroyd y. Rodgers, 23 Man. 
633 
[a] Reason for rule.—‘The Court 


assumes jurisdiction in such cases, 
because a Court of law, giving dam- 
ages only for the non-performance of 
the contract, in many cases does not 
afford an adequate remedy. But, in 
equity, aS well as at law, the con- 
tract constitutes the right, and’ regu- 
lates the liabilities of the parties; 
and the object of both proceedings is 
to place the party complaining as 
nearly as possible in the same situa- 
tion as the Defendant had agreed that 
he should be placed in. It is obvious 
that persons, strangers to the con- 
tract, and, therefore, neither entitled 
to the right, nor subject to the lia- 
bilities which arise out of it, are as 
much strangers to a proceeding to en- 
force the execution of it as they are 
to a proceeding to recover damages 
four the preach) of site asker iv. 
Small, 3 Myl. & C. 63, 68, 40 Reprint 
848 [quot Cella v. Brown, 144 Fed. 
(42, 755, 115 CCA 6081. 


{[b] Rule applied.—(1) In a suit 
for the specific performance of a con- 
tract for the exchange of real estate, 
a third person, interested in a sale of 


‘the property and entitled to a com- 


mission in the event of the carrying 
out of the contract, is not a necessa- 
ry party. Clark v. Jankowski, 255 111. 
129, 99 NE 338. (2) On the expira- 
tion of life insurance policies, in- 
sured, and a bank to whom they had 
been assigned as collateral, obtained 
a continuance of the insurance, re- 
newed by policies made payable to 
the bank, its successors, or assigns, 
issued in place of the originals which 
they surrendered. It was ‘held that 
the only parties to the last contract 
were the insurer and thé bank, and, 
conceding that insured and his wife 
had an equity therein, it did not nec- 
essarily follow that they should be 
made parties to a bill by the bank 
for specific 


Laff 142 Ill. A. 624]. 
{c] In Florida (1) the parties to 


the contract are generally the only 
proper parties to a suit for specific 


Joint contract. 


(§ 435 


privies to the contract,’? or the persons who, by the 
death of such parties,’ by the conveyance of the 
land,*® or assignment of the whole contract,‘* have 
succeeded to their interests as heirs, devisees, exec- 
utors, assignees, etc.,"° except where some special 
circumstances authorize a departure from the rule, 
and other interested persons to be made parties,’® 
as where possession is sought. by the suit and the 
person in possession will be affected by the decree." 


All the parties to a joint con- 


performance (Fagan y. Barnes, 14 
Fla. 53); (2) and Acts (1919) c 7839, 
while in force, authorizing parties in 
interest to be made parties to suits 
to foreclose mortgages or other liens, 
did not apply to suits for specific per- 
formance (Smith v. Milham, 94 Fla. 
1159, 115 S 532). 


72. See infra §§ 449-453. 

73. See infra §§ 445-447. 

74. See infra §§ 441-443. 

75. Willard v. Tayloe, 8 Wall. (U. 
S.) 557, 19 L. ed. 501; Morgan v. Mor- 
gan, 2 Wheat. CU. (S23), 290, 4) bameas 
242; Collins v. Leary, 74 N. J. Ha. 


852, 71 A 603; Roberts v. Marchant, 
1 Phil. 370, 19 EngCh 370. 


[a] Heirs.—(1) Where one agreed 
wtih complainant’s husband to con- 
vey property to complainant merely 
for convenience, but there was no 
agreement that she should ‘hold it in 
trust for her husband’s heirs, they 
were not necessary parties to a suit 
by her for specific performance of the 
agreement to convey (Collins v. 
Leary, 74 N. J. Eq. 852, 71 A 603); 
(2) but where defendant’s. husband 
agreed to convey to complainant ~ 
property which complainant and ‘her 
husband thereafter occupied, but de- 
fendant and her husband’s heirs 
brought ejectment therefor after his 
death, in a suit for specific perform- 
ance of the agreement to convey and 
to restrain the ejectment action, the 
heirs were proper parties for the pur- 
poses of the injunetion (Collins y. 
Leary, Supra). 


76. Willard v. Tayloe, 8 Wall. (U. 
S.) 557, 19 L. ed. 501; Cella v. Brown, 
144 Fed. 742, 75 CCA 608 [cert den 
202 U. S. 620, 26: SCt 766.1 50 dWu.veds 
1174]; Ehrenstrom y. Phillips, 9 Del. 
Ch. 74, 77 A 80; Cowan v. Kane, 211 
Ill. '72, 71 NE 1097; Chicago, ete., R. 
Co. ve Chicago, etc, Ri S0., dole 
156 [aff 260 Ill. 246, 103 NE 264]; 
Butler v. Portarlington, 4 Ir. Eq. 1. 


{a] A person who, in the name of 
another, makes a contract for the pur- 
chase of real estate, and who alone 
is interested in the contract, is a 
necessary party. Cowan y. Kane, 211 
Ill. 572, 71 NE 1097. 


{b] In a suit for the renewal of a 
lease, a person entitled to a portion 
of the interest sought to be renewed 
may be made a defendant. Butler vy. 
Portarlington, 4 Ir. Eq. 1. 


[c} A terminal company is a nec- 
essary party to a bill against a rail- 
road company to enforce covenants 
to use the terminal facilities of such 
terminal company exclusively, al- 
though the “tenant” companies own- 
ing all the stock therein are before 
the court. Chicago, etc., R. Co. Vv. 
Chicago, sete, RR; Cos 172 Tis sAe ia 
[aff 260 Ill. 246, 103 NE 264]. 


Persons interested as parties cener- 
ally see infra § 436. : i 


77. Winchester y. 


Mid-Hants ‘ 
Coca) Re bm. dies i 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 435-436] 


tract, whether vendors or vendees, or lessors or les- 
sees, must join or be joined in the suit,7® and if some 
of such parties refuse to join as plaintiffs, they may 
but it has been held 
that one of two joint optionees to purchase land may 
maintain specific performance without joining 
plaintiff the other optionee, who has repudiated the 


pe joied as defendants;'® 


contract.®° 


[§ 436] 3. Persons Interested*!—a. In General. 
In most jurisdictions, the general rule of ‘equity 
pleading*®? referred to in the preceding section*®® 
applies, and all persons are necessary parties to a 


78. Ala.—Carlisle v. Carlisle, 77 
Ala. 339. 

Ga.—McLellan Stores Co. v. Rol- 
lins, 166 Ga. 378, 143 SE 369; Wil- 


liams v. Shuman, 141 Ga. 114, 80 SE 
625. 


~111.—Wurn vy. Berkson, 305 Ill. 231, 
137 NE 141 [rev 223 Ill. A. 86, and 
mod on other grounds 309 Ill. 526, 
141 NE 293]; Davis v. Pfeiffer, 213 
Til. 249, 72 NE 718. 
cer a ompson v. McKee, 119 SW 
ae 
N. Y.—Powell v. Finch, 12 N. Y. Su- 


per. 666. 
Or.—Knott v. Stephens, 3 Or. 269. 


Tex.—Morrison vy. Hazzard, 99 Tex. 
583, 92 SW 33; Banco Minero v. Ross, 
(Civ. A.) 1388 SW 224. 


[a] Rule applied.—A joint lessee’s 
petition for specific performance of a 
lease and damages, which does not 
join as party the remaining lessee 
released by the lessor, is demurrable. 


McLellan Stores Co. y. Rollins, 166 
Ga. 378, 143 SE 369. 
{b] Specific performance of a 


joint bond for title can not be decreed 
in a suit to which one of the two 
obligees is not a party. Williams v. 


Shuman, 141 Ga. 114, 80 SE 625. 

79. Cook v. Hadly, Cooke (Tenn.) 
465. 

80. Schaeffer v. Herman, 237 Pa. 


86, 85 A 94. 


81. Particular persons as parties 
see infra §§ 441-459. 


82. See Equity § 253. 
83. See supra § 436. 
g4. U. S.—Caldwell v. Taggart, 4 


Ret. 190, 7 L. ed. $28. 


Ala.—Hays v. Hall, 4 Port. 374, 30 
AmD 530. 


Cal.—Hobbs v. Davis, 168 Cal. 556, 
143 P 733; Agard v. Valencia, 39 Cal. 
292. 

Ida.—Moody v. Crane, 34 Ida. 103, 
£99 P-bo2. 

Iowa.—Crosby v. Davis, 9 Iowa 98. 

Ky.—Rochester v. Anderson, Litt. 
Sel. Cas. 143. 

Mich.—Baldwin  v. 
Mich. 604, 12 NW 873. 


Minn.—Seager v. Burns, 
141. 


Mo.—Moore v. McCullough, 5 Mo. 
141. 


Nebr.—Behr v. Willard, 
601, 10 NW 525. 


N. Y.—Schwartz v. Marjolet, Inc., 
214 App. Div. 530, 212 NYS 464; Mc- 
Cotter v. Lawrence, 4 Hun 107, 6 
Thomps. & C. 392; Woodward v. As- 
pinwall, 5 N. Y. Super. 272 (defend- 
ant’s surety); Miller v. Bear, 3 Paige 
466. 


N. C.—Swepson vy. Rouse, 65 N. C. 


Fletcher, 48 


4 Minn. 


11 Nebr. 
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suit for specific performance who are materially 
interested in the enforcement of the contract,®4 or 
in the subject matter thereof,’* or the latter are at 
least proper parties ;%® 
is a necessary party, and has not been joined, the 
fact that he appears as a witness at the trial is not 
sufficient to waive the rule.s* A person for whose 


and where such a person 


benefit the contract was made is a proper party to 


34, 6 AmR 735. 


N. D.—Meyer vy. Casselton First 
Nat. Bank, 48 N. D. 1006, 188 NW 580; 
Boehm v. Long, 43 N. D: 1, 172 NW 
862, 865 [cit Cyc]. 

Pa.—Hoffeditz v. 
Ras 570.) 128 A 5095 
LPAS 83. 


Bosserman, 282 
Alexander’s App., 


S. C.—Midland Timber Co. y. Pret- 
ty mar, 93 Sa CH 13), 75 SE) 1042. 
Tex.—Allison vy. Schilling, 27 Tex. 


450, 86 AmD 622. 


B. C.—Beaumont y. Harris, 28 B. C. 
70, 59 DomLR 628. 


[a] Illustrations.—(1) Where a con- 
tract is so drawn that what is to be 
done by one party is the considera- 
tion for that which is to be done by 
the other, specific performance of any 
portion of it cannot be had without 
bringing all the parties in interest 
before the court, so as to give oppor- 
tunity for disposing of the whole con- 
troversy. Baldwin y. Fletcher, 48 
Mich. 604, 12 NW 873. (2) One who 
paid the price and to whom it was 
agreed that a purchase money mort- 
gage should be given is a necessary 
party to a suit by the vendee’s heirs. 
Alexander’s App., (Pa.) 11 A 83. 


[b] Setting aside agreement.— 
Where, in an action for specific per- 
formance of a contract, giving plain- 
tiff stock as extra compensation, he 
alleges that defendant entered into 
agreements with third parties where- 
by its net profits were concealed or 
diminished and paid excessive sala- 
ries and disbursed unnecessary Sums 
to third parties for purpose of di- 
minishing plaintiff's extra compensa- 
tion, such third parties are necessary 
parties only to set aside the agree- 
ments. Schwartz v. Marjolet, Inc, 
214 App. Div. 530, 212 NYS 464. 

85. Buckner v. Jones, 157 Md. 239, 
247, 145 A 550 [quot Cyc]; Stevens 
v. Hurley, 220 Mo. A. 1050, 1056, 279 


SW 723 [cit Cyc]; Triplett. v. Wil- 
liams, 149 N. C. 394, 63 SE 79, 24 LRA 
NS '514;. Moore vy. Hirsh, 13 Pa: Dist. 
208: 30". Pav Co. 72 “Collins, v= Stone, 


142 Pa. Dist,.432: 


[a] Rule applied.—Where an oral 
agreement was made to extend the 
lease of a tenant, but before termina- 
of the existing lease the prop- 
erty was leased to others, the ten- 
ant could not have specific perform- 
ance of such oral agreement without 
joining the other lessees as defend- 


ants. Stevens v. Hurley, 220 Mo. A. 
1050, 279 SW 723. 
[b] Remaindermen.—A married 


woman contracting to convey real es- 
tate, conveyed to her for life with 
remainder to her children cannot com- 
pel specific performance without 
making her children parties. Trip- 
lett v. Williams, 149 N.C. 394, 68 SE 
79, 24 LRANS 514. 


{c] An assignee in bankruptcy of 
a vendor of land, who executes a bond 
for title, but has not received the 


a bill for its specific performance,** and should be 
made a party to a suit to enforce performance of 
a provision of the contract affecting him.*® 


Persons without sufficient interest. 


Conversely, 


whole of the purchase money, is a 
necessary party defendant to a suit 
by the purchaser, for specific per- 
formance of the contract to convey. 
Swepson v. Rouse, 65 N. C. 34, 6 AmR 
735. 


86. La—Whann v. Hiller, 110 La. 
566, 34 S 689. 


Mich.—Horton y. Hubbard, 83 Mich. 
123, 47 NW 115. 


nhs erate Sots v. Burns, 4 Minn. 


Mo.—Jewell Realty Co. v. Dierks, 
322 Mo. 1064, 18 SW (2d) 1043, 1048 
[cit Cyc]. 

N. Y.—Walton v. Meeks, 120 N. Y-. 
79, 23 NE 1115; International Paper 
Co. v. Hudson River Water Power Co., 
92 App. Div. 56, 86 NYS 736. 


N. D.—Boehm v. Long, 43 N. D. f, 
172 NW 862, -865 [cit Cyc]. 


Pa.—Williams y. Leech, 28 Pa. 89. 


Va.—Hudson v. Max Meadows 
Land, ete., Co., 97 Va. 341, 33 SE 586. 


[a] Ilustrations.—(1) Although a 


,conveyance of land to the grantor’s 


sister and her subsequent conveyance 
to his wife were not expressly in 
trust for the grantor’s benefit, if by 
the terms of the deeds to them -he 
had the title, and the power and right 
to sell the property, under the liberal 
rules of equity as to parties, they 
would be proper defendants in an ac- 
tion for specific performance of a con- 
tract by him to convey the land to an= 
other. Hast River, etc., Land Co. v. 
Kindred, 128 App. Div: 146, 112 NYS 
540. (2) Where specific performance 
or rescission of a contract is demand- 
ed in the alternative in the same ac- 
tion, one affected by the rescission is 
a proper party defendant, although he 
would not be affected by a decree for 


specific performance. International 
Paper Co. v. Hudson River Water 
Power Co., 92 App. Div::56,- $6. NYS 
736. 

87. Moore. v:.Hirsh,, 13 Ba. Dist 
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ss. Segall v. Loeb, 218 Ala. 433, 
ASS Coss e 
[a] Thus, where purchasers of a 


corporation contract with the sellers 
by which the sellers agree to indem- 
nify the purchasers and corporation 
against loss from obligations not 
scheduled in the contract of sale, the 
corporation is a proper party in a 
bill for specific performance of the 
contract to indemnify, since it was 
made for the benefit of the corpora- 
tion. Segall y Loeb, 218 Ala. 433, 118 
S 633. 


Right to enforce contract see supra - 
§ 68. 


gg. Burgin v. Suge, 204 Ala. 270, 
85 S 5383; Mootz v. Petraschefski, 137 
Wis. 315, 118 NW’ 865. 


{a] Thus, where a contract for 
support in consideration of a convey- 
ance required plaintiffs to pay to de- 
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persons are neither necessary nor proper parties to 
the suit, who have or claim no legal or beneficial in- 
terest in the suit or its subject matter,®® and whose 
interests, if any, will not be affected in any way 
thereby,”! or whose presence is not necessary to a 
determination of the rights between the parties to 
A person whose reputed equity in the 


the suic.?? 
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ests.°° 


title.?s 


land is indicated only by uncertain and indefinite 


evidence is not a necessary party to a suit for specific 
performance of a land contract;°? and in a suit for 
specific performance of a contract to buy property, 
involving the construction of a will as a secondary 
and collateral question, it is unnecessary and bur- 
densome to require all parties interested in the will 


to be joined in the proceeding.** 


fendant’s daughter, O, four hundred 
and fifty dollars on her becoming 
eighteen years of age, such daughter 
was a necessary party to a suit by 
which plaintiffs sought toe enforce 
performance of a provision of the 
contract by which, on the payment of 
one thousand dollars, they would be 
relieved from all obligations there- 
under, except as to the payment to O, 
in which action defendants claimed a 
right to rescind for breach of a con- 
dition subsequent. Mootz v. Petra- 
schefski, 137 Wis. 315, 118 NW 865. 


{b] Rule applied.—A bill to spe- 
cifically enforce a contract to procure 
the record release of a mortgage on 
land described in the contract as be- 
longing to complainant, and to re- 
form such contract to show that com- 
plainant’s sister owed the mortgage 
debt and owned the mortgaged land, 
is demurrable where the sister is not 
made a party defendant and there 
was no averment of facts showing 
complainant to be the real beneficia- 
ry. Burgin v. Sugg, 204 Ala. 270, 85 
S 533. 


90. U. S.—lLiebling v. Florida 
Realty Inv. Corp., 14 F. (2d) 234 [aff 
24 F. (2d) 688]; McCullough v. Suth- 
erland, 153 Fed. 418. 


Conn.—New Haven Sand Blast Co. 
v. Dreisback, 102 Conn. 169, 128 A 
320; Crocker v. Higgins, 7 Conn. 342. 


Ga.—Wardlaw v. Hammond, 146 
Ga. 643, 92 SE 42; Pearson v. Cour- 
son, 129 Ga. 656, 59 SE 907. 


Ill.—-Kopeyka v. 
Til. .69,; 137 NE 137. 


Ky.—Henriott v. Cood, 153 Ky. 418, 
155 SW 761; Sprowl v. Blankenbaker, 
127 SW 496; Dumesnil v. Dumesnil, 
92 Ky. 526, 18 SW 229, 13 KyL 770. 


Minn.—Janochosky y. Kurr, 120 
Minn, 471, 139 NW 944; Rudd v. Fos- 
seen, 82 Minn. 41, 84 NW 496. 


N. J.—Borden y. Curtis, 46 
Eq. 48, 19 A 127. 


N. D.—Bennett v. Glaspell, 
D. 239, 107 NW 45. 


W. Va.—Freeman y. Swiger, 83 W. 
Va. 425, 98 SE 440. 


{a] Custodian without considera- 
tion.—In a suit for specific perform- 
ance of a covenant for a conveyance 
of future improvements in a patent 
which defendant assigned to plain- 
tiff, one to whom defendant assigned 
an application for patent on an im- 
provement is not a necessary party 
to warrant a decree for plaintiff, 
where the court found that no con- 
sideration was given by it, but that 
it was merely a custodian for de- 
fendant, and the assignee not being a 
party, will not be concluded by the 


Woodstrom, 305 


N. J. 


15 N: 


is sought.? 


decree. New Haven Sand Blast Co. 
v. Dreisback, 102 Conn. 169, 128 A 
320. 


{[b] Corporation.—Where the own- 
ers of all the stock in a corporation 
agreed to convey the same to defend- 
ant and to execute a deed to the cor- 
poration’s property, the corporation 
as such is not a necessary party. Mc- 
Cullough vy. Sutherland, 153 Fed. 418. 


[ec] Grantees subject to power.— 
(1) Grantees in a deed who take sub- 
ject to the exercise by another, of a 
power of appointment, are not neces- 
sary parties to an action, by one to 
whom the donee of the power has 
appointed the property, to compel a 
specific performance of a contract for 
its sale, the exercise of the power of 
appointment having deprived them of 
all interest. Dumesnil vy. Dumesnil, 
92!) Ky. "5216, 18° SW s2297"13 Kyl 770: 
(2) Where a trustee holding proper- 
ty for the life of one person, with re- 
mainder to the beneficiary’s heirs, 
with power in the trustee to sell the 
land and reinvest the proceeds, and 


the trustee exercises the power of | 


selling the land, the remaindermen 
have no interest therein, and are not 
necessary parties to an action which 
questions the power of the trustee to 
make the sale. Henriott v. Cood, 153 
Ky. 418, 155 SW 761. 


[d] Oi lessee.—Where a married 
woman, joined by her husband, sells 
and agrees to convey an interest in 
oil and gas in land separately owned 
by her, the lessee operating a well 
on such land is not a necessary par- 
ty to a purchaser’s suit against hus- 
band and wife’s heirs to compel spe- 
cific performance, where the bill does 
not seek an accounting as to oil or 
gas taken from land. Freeman vy. 
Swiger, 83 W. Va. 425, 98 SH 440. 


[e] Persons not claiming an inter- 
est in the portion of the property 
which is the subject of the suit are 
not necessary parties. Rudd v. Fos- 
seen, 82 Minn. 41, 84 NW 496. 


{f] Stockholders of a corporation 
are not proper parties to a suit against 
the corporation for specific perform- 
ance of a contract. -Iuiebling  v. 
Florida Realty Inv. Corp., 14 F. (2d) 
234 [aff 24 F. (2d) 688]. 


91. Chapman v. West, 17 N. Y. 125 
[aff 10 HowPr 367]; Johnson v. Man- 
gum, (Tex. Civ. A.) 227 SW 750. 


{a] Bank.—In suit for specific 
performance of contract to sell and 
convey land in return for plaintiff 
buyer’s agreement to pay $76 into 
bank for defendant seller, and to pay 
the seller’s $200 note held by the 
bank, the bank could not have recov- 
ered of plaintiff for the $76, nor re- 
quired plaintiff to pay the note and 


For later cases, developments and changes in the law see Annotations, same title and section number 


Persons claiming adverse or inconsistent inter- 
A third person claiming an adverse or in- 
consistent interest in the suit or its subject matter 
is not a proper party either as plaintiff or defend- 
ant,?® unless his claim is in some manner connected 
with the purchaser’s equity,’ or with the vendor’s 


[§ 437] b. Holder of Title, or Owner.°® One who 
holds the legal title to the property in respect of 
which specific performance is sought, although he 
has no beneficial interest therein,t is a necessary 
party defendant, if a conveyance of the legal title 
If there are several owners of the prop- — 
erty, all of them are necessary parties,* and relief — 


[§§ 436-437 


the trial court properly exercised its 
discretion in declining to require or . 
permit the bank to be impleaded as a 
defendant. Johnson v. Mangum, 
(Tex. Civ. A.) 227° SW ‘750. 


92. Thompson v. Automatic Fire 
Protection Co., 197 Fed. 750 [aff 211 
Fed. 120, 128 CCA 22]. 


93. Canterberry v. 
Va.1, 1205S) 79. 


94. Maddalena v. Masso, 
92, 135 A 601. 


95. In suits in equity in general 
see Equity § 273. 


Meee as party see infra §§ 438, 


Miller, 95 W. 


48 R. I 


43 


96. Ashley v. Little Rock, 56 Ark. 
391, 19 SW 1058; De Hoghton vy. 
Money, L. R. 2 Ch. 164. 


97. Ashley v. Little Rock, 56 Ark. 
391, 19 SW 1058; Carder vy. Johnson, 
84 W. Va. 709, 100 SE 502. 


[a] Claimants of an easement on 
land sold by an executory contract of 
sale, purporting to have been granted 
by the vendor, his heirs or assigns, 
while,the purchaser was in posses- 
sion, are proper parties to a purchas- 
er’s bill. for specific performance of 
the contract. Carder v. Johnson, 84 
W. Va. 709, 100 SE 502. 


98. Ashley v. Little Rock, 56 Ark. 
391, 19 SW 1058; Lopez v. Ferrer, 25 
Porto Rico 296. 


99. In suit in equity in general see 
Equity § 256. 2! 


1. See cases infra note 2. 


Trustee as party in general see 
infra § 459. 


2. U.S.—Preston v. Walsh, 10 Fed. 
315 [rev on other grounds 109 U. S. 
297, 3 SCt 169, 245, 27 L. ed. 940]. 


Ark.—Wilson v. Spry, 145 Ark. 21, 
223 SW 564. 


Fla.—Muldon y. 
496, 49 S 124. 


Ky.—Rochester v. Anderson, Litt. 
Sel. Cas. 143; Slaughter v. Nash, 1 
hitt. 322° 


_La.—Richmond v. African M. KE. 
Zion Church, 4 La. App. 191. 


Brawner, 57 Fla. 


Mich.—Smith v. O’Dell, 240 Mich. 
185, 215 NW 408. ‘ho 


aie Y.—Mowbray v. Dieckman 
App. Div. 120, 41 NYS 82. Ye 


Wis.—Morrow v. Lawrence iv. 
Wis. 574. ; wah 


3. Arkadelphia Lumber Co. vy. 
Mann, 78 Ark. 414, 94 SW 46; McCot- 
aes ewe heha ta a Eeum CNS FY a tone 

omps. & C. 392; Lopez v.’ Fer ‘ 
25 Porto Rico 296. YS ea 
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will not be granted against one of them only,* al- 
though he is agent and attorney in fact for the oth- 
ers,° and whether objection for want of parties is 
raised by demurrer or otherwise or not.® If one 
of the owners is undisclosed, he may properly be 
made a party;? but a codwner, who. does not sign a 
contract executed by his coowners, is not a neces- 
sary party to a suit to enforce the contract, where 
there is nothing to show that he is not willing to ear- 
ry out the agreement, and no relief is asked against 
him;* but he is a proper party to the suit. The 
holder of an equitable or beneficial ownership in 
property is a proper,’® but not a necessary,? party 
to a suit against the holder of the legal title for spe- 
cific performance of a contract to transfer or con- 
vey; and in an action for specific performance of 
a contract of sale against a corporation and two 
officers in whose name the title to the property is 
held, the corporation is a proper party but is not 
a necessary one where it does not. appear that it 
has any equitable title to the property.'? 


' 


Holder in escrow. One who holds the deed as an 
escrow and refuses to deliver it is a proper party 
defendant to a bill for specific performance where 
delivery of the deed is part of the relief asked for.1? 


[§ 438] 4. Joinder of Parties in General't—a. 


Plaintiffs.‘° Only persons having a common inter- 
4 Arkadelphia Lumber Co. v. 13. 
Mann, 78 Ark. 414, 94 SW 46. 102 Nw rise 
Ta. 571. 


Belief generally’ see infra §§ 574- 
627. 

5. Arkadelphia Lumber Co. v. 
Mann, 78 Ark. 414, 94 SW 46. 


6 Arkadelphia Lumber Co. v. 
Mann, supra. 


15. 
In: 
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Rea v. Ferguson, 126 Iowa 704, 
Davis v. 4 


14. Joinder of particular persons 
as parties see infra §§ 441-459. 
Joinder of plaintiffs: 


General see Parties §§ 108-137. 
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est in enforcing the contract against defendant may 
Join as plaintiffs;® and, on the other hand, all who 
are interested in having the contract performed must 
join, or be joined, in a suit therefor,*? or a valid 
excuse for not joining them must be shown.18 Where 
the one transaction benefits several plaintiffs, there 
is no misjoinder of parties because they are not all 
interested to the same extent;!® but the mere fact 
that the act of one may prove beneficial to another, 
does not authorize joining the latter.2° Where sev- 
eral persons join in the suit, the fact that one of 
them is not entitled to specific performance because 
he is not a party to the contract sought to be en- 
forced does not prevent relief from being granted to 
the other plaintiff who is a party.?? 


Waiver of defects for nonjoinder.22 Under the 
codes, a defect of parties plaintiff is waived when 
not taken by demurrer or answer.?® 


[§ 439] b. Defendants. In accordance with gen- 
eral rules,?* all persons may be joined as parties 
defendant, in a suit for specific performance, who 
have a community interest, with respect to the sub- 
ject matter, adverse to plaintiff,?> or whose pres- 
ence is necessary to a complete determination of 
the questions or rights involved.?* A principal con- 
tractor and his surety may be joined as defendants 
in a suit for specific performance of the contract,?* 


veyance thereof to him by the vendor, 
objection that there is a defect of par- 
ties plaintiff is not taken either by 
demurrer or answer, it will be regard- 
ed as waived. Dreutzer v. Lawrence, 
58 Wis. 594, 17 NW 423. 


24. Joinder of defendants: 
In general see Parties §§ 141-183. 


Henry, 4 


; : aie ores tis a In suits in ui i reneral 

7. Hopkins y. Baremore, 99 Minn. Suits in equity, in general see Equity § 309. Doha eee ares 
413, 109 NW 831. Equity §§ 305-307. ae 

z P 4 Of assignees as see infra § 441. 25. Jenkins v. Wiley, 300 Mo. 110, 

[a] An undisclosed owner is a x ze 254 SW 94; Otto v. Young, 227 Mo. 
proper party defendant to a suit to en- 16. Wood v. Perry, 1 Barb. (N. Y-)| 193, 127 SWw.9. 
force specific performance of a con-|114; Wood vy. Berry, 2 Sandf. Ch. (N. 
tract for the purchase of real estate,| Y.) 7. [a] TIllustration.—There is a suffi- 


executed by the purchaser upon the AS 


cient unity of interest in the owners 


representation of the actual owners 
that the vendor signing the contract 
is the only party in interest. Hop- 
kins v. Baremore, 99 Minn. 413, 109 
NW 831. 


8. Stanton v. Singleton, (Cal.) 54 
P 587; Reimer vy. Rosen, 29 Man. 241. 


9. Reimer v. Rosen, supra. 


10. Menier v. Donald, 98 Misc. 684, 
165 NYS 50. 


fa] ‘Thus, where a complaint in an 
action to enforce a specific contract 
for the sale of a steamship alleged 
that the company holding the regis- 
tered title held it for the benefit of 
an individual defendant and the other 
defendant, the individual defendant is 
a proper, if not a necessary party. 
Menier v. Donald, 98 Misc. 684, 165 
NYS 50. 


11. Menier v. Donald, supra; Led- 
better v. Higbee, 13 Tex. Civ. App. 267, 
385 SW 801. 


[a] ‘Ehus, in an action against the 
holder of the legal title to a land cer- 
tificate, to compel a conveyance of the 
certificate under an agreement there- 
for, the holders of another agreement 
by defendant to pay the certificate to 
them need not be made parties. Led- 
better v. Higbee, 13 Tex. Civ. App. 
267, 35 SW 801. 


' 12. Wrightsville Hardware Co. v. 
Assets Realization Co., 159 App. Div. 
849, 144 NYS 991. 


proper parties in general 
supra §§ 436, 437. 


17. McCotter v. Lawrence, 4 Hun 
CN Ye) 107, “6 “Lhomps S (Cis 92% 
Powell v. Finch, 12 N. Y. Super. 666; 
Spier v. Robinson, 9 HowPr (N. Y.) 
325; Alexander’s App.,* (Pa.) 11 JA 
83. 


As necessary parties in general see 
supra § 436. 

18. McCotter v. Lawrence, 4 Hun 
(N. Y.) 107, 6 Thomps. & C. 392. 


{a] Defect not remedied by decree. 
—A decree directing conveyance to 
plaintiff and her coédwners does not 
remedy failure to join them, since 
they have a right to elect to accept 
specific performance or sue for dam- 
ages. McCotter v. Lawrence, 4 Hun 
(N. Y.) 107, 6 Thomps. & C. 392. 


19. Stewart v. Smith, 6 Cal. App. 
1525). 90 HPI 66%< 


20. Wood v. Perry, 1 Barb. (N. Y.) 
114. 
21. Harper v. Thurlow, 168 Ark. 


491, 270 SW 607. 


22. See generally Equity §§ 312- 
328. 
23. Dreutzer v. Lawrence, 58 Wis. 


594, 17 NW 423. 


[a] Thus, where, in an action 
brought by one to whom the purchas- 
er in a land contract has conveyed a 
portion of the land, to compel a con- 


of interests in land and another, who 
contracted in his own name to sell 
the same, to justify joining them as 
defendants in one suit for specific per- 
formance. Otto v. Young, 227 Mo. 
193, 127 SW 9. 


As proper or necessary parties in 
general see supra § 436. 3 


26. Colleton Merc., etc,,, Co. v. 
Savannah River Lumber Co., 280 Fed. 
358; Cook v. Powell, 160 Ga. 831, 129 
SE 546; Jenkins v. Wiley, 300 Mo. 
110, 254 SW 94; Lazzell v. Keenan, 77 
W. Va. 180, 87 SE 80. 


fa] Thus, ina suit for specific per- 
formance, the purchaser of land sub- 
ject to liens and adverse claims could 
make lienors and adverse claimants 
parties to have their claims ascer- 
tained, and, if possible, discharged out 
of the purchase money. Lazzell v. 
Keenan, 77 W. Va. 180, 87 SE 80. 


{b] Third party also suing same 
defendant for specific performance 
under another contract involving the 
same property may properly be 
joined as a party @defendant, in order 
that all interests adverse to plaintiffs 
might be determined. Jenkins v. 
Wiley, 300 Mo. 110, 254 SW 94. 


27. American Book 
216 Ala. 367, 113 S 592. 


Joinder of principal and surety in 
general see Principal and Surety § 
342. 


Co. v.. State, 
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but on a contract to convey in severalty, one pur- 
chaser need not join the other purchasers as par- 
and in an action to compel the 
transfer to plaintiff of shares given for organizing 
a company, the joinder of two officers of the com- 
pany as individuals is improper where no fraud 
is charged against them or the company and where 


ties defendant ;?5 


they were not parties to any of 


So also it has been held that the purchaser can- 
not make a person, who elaims title to the land 


adversely to the vendor, a party 


the purpose of settling the validity of his claim 
or title in chancery;*® but as to this there is au- 
If there has been a mis- 
joinder of defendants, plaintiff may be compelled 
to elect against which he will proceed.*? 


{§ 440] 5. Bringing in New Parties; Interven- 
In accordance with the general rules,?* if a 


thority to the contrary.*? 


tion. 

28. Towle v. Carmelo Land, etc., 
Co:, 99 Cal. 397, 33 P 1126. 

29. Whitehill v. Lowe, 10 Utah 


419, 37 P 589. 


30. Ashley v. Little Rock, 56 Ark. 
391,19 SW 1058; Eagle F. Co. v. Lent, 
6 Paige (N. Y.) 635; Lange v. Jones, 
5 Leigh (32 Va.) 192. 


31. Lopez v. Ferrer, 25 Porto Rico 
296. 
[a] In Kentucky.—(1) “What- 


ever may be the practice with some 
of the courts, this one and a number 
of others hold that in an action for 
specific performance adverse claim- 
ants or those asserting a cloud upon 
the title may be made parties defend- 
ant and their claims litigated in that 


suit.” National Finance Corp. v. 
Robinson, 193 Ky. 649, 655, 237 SW 
418. (2) “This rule is but follow- 


ing the equitable practice of settling 
all questions in one action so as to 
avoid a multiplicity of suits and cir- 
cuity of action.” National Finance 
Corp. v. Robinson, supra. 


32. Davies v. Sovereign Bank, 8 
OntWR 484 [app dism 8 OntWR 554]. 


[a] Motion for election held too 
late where made when action was 
ready for trial. Davies v. Sovereign 
Bank, 8 OntWR 484 [app dism 8 Ont 
WR 554]. 


33. See Equity §§ 335-349; Parties 
§§ 184-318. 


34. See supra § 436. 
35. Whann v. Hiller, 110 La. 566, 
34 S 689; Heavner v. Morgan, 30 W. 


Va. 335, 4 SE 406, 8 AmSR 55. 


fa] Ilustrations—(1) A vendee 
defendant may bring in persons claim- 
ing rights to the land so as to de- 
termine whether such rights render 
the property unavailable for his pur- 
poses. Whann v. Hiller, 110 La. 566, 
34°S 689. (€2)° Where, in a suit to 
subject land for the payment of the 
purchase money, the purchaser de- 
fends that portions of the land are 
held by others, naming them, by title 
paramount, and shows that the 
grounds on which such third persons 
claim portions of the land are such 
as will put a reasonable man in just 
apprehension of losing his land, 
plaintiff, if he inSists that his own 
title is good, and the land is his, must 
make such third persons, whose claim 
he disputes, defendants to the bill, so 
that a proper decree may be entered, 
pretecting the rights of all persons 
interested. Heavner v. Morgan, 30 
W. Va. 335, 4 SE 406, 8 AmSR 55. 
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the contracts.?® 


to the suit for 


_ 36. Clergue v. Preston, 2 OntWR 


50. 


Bringing in new parties in equity 
by amendment in general see Equity 
§ 335. 


37. See case infra this note. 


[a] In Ontario, under Rule 602, 
the court may permit new interested 
parties to be brought in by notice, 
and may nsake a decree binding them 
as well as the vendor and purchaser. 
Ferris v. Ellis, 48 Ont. L. 374. 


38. Ga.—Tanner v. White, 146 Ga. 
338, 91 SE 59. 

Ill.—Congregation Dorshe Tov 
Anshe Poland v. Congregation Bnai 


David 
NE) 48 

Iowa.—McCullough vy. Connelly, 137 
Iowa 682, 106. NW 756, 114 NW 301, 
15 LRANS 823. 


Mo.—Carter v. Mills, 30 Mo. 432. 


N. Y.—Ladd v. Stevenson, 112 N. Y. 
325, 19 NE 842, 8 AmSR 748. 


Pa.—Andrews v. New Bethlehem 
eeu w. Glass Co.) 268 Pa. 5655 113) A 
90. 


Tex.—Norvell v. Phillips, 46 Tex. 
161; Bangs v. Sullivan, 33 Tex. Civ. 
App. 30, 73 SW 74. 


W. Va.—Easley Coal Co. v. Brush 
Créek Coal Co., 112 SE 512. 


{a] Some property right or in- 
terest must be prejudicially affected 
before one may intervene. Andrews 
v. New Bethlehem Window Glass Co., 
268 Pa. 565, 112 A 90. 


{b] Claimant of paramount title.— 
(1) Intervention, in an action to 
specifically perform a land contract, 
by one claiming a paramount title, 
is permitted to the end that the rights 
of all parities claiming an interest in 
the property may be settled in one 
action. McCullough vy. Connelly, 137 
Iowa 682, 106 NW 756, 114 NW 301, 15 
LRANS 823. (2) A third person, 
who claims the same land by an al- 
leged superior title under the person 
against whom such specific éenforce- 
ment is sought, may be permitted to 
come in and defend, if a decree be- 
tween the original parties of the suit 
would affect his rights injuriously, as 
by casting a shadow on his title. 
Carter v. Mills, 30 Mo. 432. 


[ce] A lessor may intervene in a 
suit by a stranger to the lease to com- 
pel an assignment thereof on the 
sround of lack of right in the lessee 
or his assignee to assign, whether as- 


Ohave Zedek, 300 Ill. 115, 133 
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person, so interested in the suit or subject matter 
as to make him a necessary, or at least a proper, 
party thereto,?+ is not made a party to the suit, he 
may be brought in as a party, at the instance of 
plaintiff or defendant,** such as by amendment of 
the pleadings,*® or by notice;?7 or he may be per- 
mitted to come in by intervention,** provided he 
either joins plaintiff in claiming what is sought by 
the petition or complaint,*® or unites with defendant 
in resisting the claim of plaintiff,*? or presents a 
demand adverse to both plaintiff and defendant ;** 
and in some jurisdictions this rule exists by virtue 
of a statutory provision.*? 
stranger to such suit may not be allowed to inter- 
vene and become a party thereto without or against 
plaintiff’s consent,#* where he is not a party to the 
contract sought to be enforced, and does not have 
such an interest as to make him a proper or neé- 


Ordinarily, however, a 


signment with the consent of the les- 
sor is made a ground of forfeiture or 
not, even though it should be found 
on the hearing that there is a right 
to assign; because he has a litigable 
interest in all of the questions upon 
which the right to assign depends. 
Easley Coal Co. v. Brush Creek Coal 
Co.,-CW. Va.) 112 SH 512, 


[d] Objection.—The fact that 
necessary parties to the suit have 
been allowed, at their own instance, to 
make themselves parties as interven- 
ers, is not ground for complaint. Nor- 
vell v. Phillips, 46 Tex. 161. 


Intervention by assignee see infra § 
41. 


39. 
465, 145 NW 896. 


40. Tanner v. White, 146 Ga. 338, 
91 SE 59; Steltzer v. Compton, 164 
Iowa 465, 145 NW 896; Bryce v. 
Jenkins, 8 B. C. 32. 


[a] Illustration.—In a suit by a 
daughter against her father for spe- 
cific enforcement of a parol gift, in- 
tervention petition of an alleged pur- 
chaser from the father denying plain- 
tiff’s claims and alleging collusion and 
asking to be made a party defendant, 
should be granted. Tanner vy. White, 
146 Ga. 338, 91 SE 59. 


[b] One of several purchasers.— 
Where the owner of property author- 
ized two agents to make a sale for 
him, and each of them entered into a 
contract for sale, in a suit by one 
purchaser for specific performance, 
the other had a right, on his own ap- 
plication, to be added as a party de- 
souea ne. Bryce v. Jenkins, 8 B. C. 


41. Steltzer v. Compton, 164 Iowa 
465, 145 NW 896. 


42. Boehm v. Long, 43 N. D. 1, 172 
NW 862. 


{a] Statutory provision that any 
person may before the trial intervene 
in an action or proceeding if he has 
an interest in the matter in litigation, 
in the success of either party, or an 
interest against both, applies to an 
action for specific performance. 
Poche Voubong) 43) ND lea 72) Niu 


43. Steele v. Taylor, 1 Minn. 274. 


[a] Evidence of consent.—On an 
application by purchasers of land at 
execution sale to be made parties to a 
suit in regard to the same, the failure 
of plaintiff to appear is no evidence of 
consent that such purchasers may be 
made parties. Steele vy. Taylor, 1 
Minn. 274, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Steltzer v. Compton, 164 Iowa 


iy 
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essary party,** or where he is not in such privity 
to the contract between plaintiff and defendant as 
will permit granting him relief.t® A person cannot 
intervene with independent rights or equities which 
will be in no way affected by the outcome of the 
original controversy.*® Where intervention is made 
by the members of a religious society, on its behalf, 
they become the real parties to the ltigation.47 If 
the intervener abandons his claim, and withdraws 
from the action, any decree entered will not be con- 
elusive upon him.*8 


[§ 441] B. Particular Persons as Parties‘®°—1. On 
Assignment of Contract—a. Assignee.°° An as- 
signee, to whom is absolutely transferred an inter- 
est in a contract for the sale of property, or his 
representative, is a necessary and indispensable par- 
ty to a suit against the vendor for specific perform- 
ance of the contract,®! and he may be permitted to 
intervene in such a suit by the purchaser.®? An as- 
signee of a lease is a proper party to a suit against 
the lessor to compel him to give his consent to the 
assignment, in accordance with the terms of the 
lease.°3 


44. Tombler v. Sumpter, 97 
480, 134 SW 967; Bangs v. Sullivan, 
33 Tex. Civ. A. 30, 73 SW 74; Langlois 


15 LRANS 8238. 
49. 
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Ark.| Iowa 682, 106 NW 756, 114 NW 301, 


Receiver as necessary party to 
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As necessary party. An assignee of a partial in- 
terest in a contract of sale is not a necessary party 
to a suit for specific performance of the contract, 
brought by the purchaser assignor.®* Where, how- 
ever, the purchaser has assigned his entire interest, 
the assignee has been held a necessary party to his 
suit,°> but not to a suit by the vendor against the 
purchaser.°® 


An assignee pendente lite may be substituted as 
party plaintiff, where defendant’s rights will not 
be prejudiced thereby.5? 


Assignment as collateral. An assignee of a con- 
tract of sale of land, assigned by the vendor as col- 
lateral security, is a proper party to an action to 
enforce it.°§ 


Intermediate assignees. Intermediate assignees, 
through whose hands the contract has passed and 
through whom plaintiff claims title, have been held 
necessary parties to a suit for specific performance 
of a contract of sale.>® 


Joinder.®® Where the purchaser assigns to sey- 
eral persons, giving each a separate conveyance to 


56. Rose v. Swann, 56 Ill. 37; 
Hanchett v. McQueen, 32 Mich. 22; 
Walker v. Henderson, 151 Va. 913, 


we Chaput, 32 Que, K. B. 178, 70 Dom suit for specific performance see Re- 145 SE 311. 
LR 8038. ceivers § 561 text and note 75. [a] Only the purchaser is a neces- 
{a] TIllustration.—A father who 50. Assignee as party to suit in| ©3274 party defendant to a suit by the 


has made a donation inter vivos of his 


vendor for specific performance of the 


farm property to his son, reserving to 
himself the right of habitation and 
usufruct, and a hypothec on the prop- 
erty as security, has no interest as 
intervenant in opposition to an action 
against the son for the enforcement 
of an agreement for the sale of the 
property by him, the donor’s rights 
under the deed of donation not hav- 
ing been affected by the sale. Lang- 
loisvv. Chaput, 32; Que. K. B. 178, 70 
DomLR 803. 


45. Municipal Gas Co. v. Lone Star 
Gas Co., (Tex. Civ. App.) 259 SW 684 
fatcelige Rex. 3315.3. SW —(2d) 17905258 
PAE 9) Me 


46. Tombler v. Sumpter, 97 Ark. 
480, 134 SW 967; Steltzer v. Comp- 
ton, 164 Iowa 465, 145 NW 896. 


_ [a] Makers of usurious notes can- 
not intervene independently and as- 
sert usury, in an action for specific 
performance of a contract providing 
that defendant should accept such 
notes as part of the consideration, 
which action is defended on_ the 
ground that the notes are usurious, 
Steltzer v. Compton, 164 Iowa 465, 145 
NW 896. 

47. Congregation Dorshe Tov 
Anshe Poland v. Congregation Bnai 
David Ohave Zedek, 300 Ill. 115, 183 
NE 48. 

[a] Rule applied.—Where, on a 
suit against a religious congregation 
to compel specific performance of a 
contract to sell property, members of 
the defendant congregation  inter- 
vened it was incumbent on plaintiff 
to show readiness and offer on its part 
to perform, and it was not entitled to 
rely on admissions in the answer of 
the first defendant; the real parties 
to the litigation being plaintiff and 
interveners. Congregation Dorshe 
Tov Anshe Poland v. Congregation 
Bnai David Ohave Zedek,, 300 Ill. 115, 
133 NE 48. 

Action by or against . religious 
‘society or members in general see 
Religious Societies §§ 209-214. 


48. McCullough vy. Connelly, 
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equity in general see Assignments § 
218. 


Sl: Lonsworth wv. “Taylor, 15 FF. 
Cas. No.. 8,490, 1 McLean 395 [aff 14 


Pet. 172, 10 Li. ed. 405]; Craver’ v. 
Spencer, 40 Fla. 135, 23 S 880. 

52. Schaeffér vy. Herman, 237 Pa. 
86, 85 A 94. 


Intervention in general see supra § 
440, 


53. Hedgecock Vis 
Wash. 404, 263 P 593. 


[a] TIllustration.—In an action to 
compel lessors to specifically perform 
a covenant in a lease providing that 
the lease could not be assigned with- 
out the written consent of the lessors 
but consent should not be withheld 
for captious reasons, the assignee of 
a lessee, desiring that consent be giv- 
en to obtain an effective assignment, 
is a proper party plaintiff. Hedge- 
cock v. Mendel, 146 Wash. 404, 263 P 
593. 


54. Willard v. Tayloe, 8 Wall. (U. 
S.) 557, 19 L. ed. 501; Prince v. Bates, 
19 Ala. 105; Taylor v. Hurst, 186 Ky. 
T1415, 216 SW 9S Lauot Cyell; Hoskins 
v. Dougherty, 29 Tex. Civ. App. 318, 
69 SW 103. 


55. Fla.—Craver v. 
Fila. 135, 28 S 83802 


Ind.—Melrose v. 
POS By Liska) INO Ae 


ky Abe iallone Fie, Aphubesic, Avs Tay.) (be 
15, ZUG ISW 95 Lauot Cyels 


Mich.—Brewer v. Dodge, 
os) 


Pa.—Scholl v. Schoener, 1 Woodw. 
200. 


[a] Necessary and proper.—In an 
action for specific performance of a 
realty sale contract, one claiming to 
be the assignee of the contract was 
both a necessary and proper party, on 
the ground that there can be no com- 
plete determination of the question 
of ownership of the property with- 
out him. Melrose vy. Besser, 77 Ind. 
App. 3, 133 NE 27. 


Mendel, 146 


Spencer, 40 


Besser, 77 Ind. 


28 Mich. 


contract of sale; so that one to whom 
the purchaser had sold, although not 
made a party, was bound by the de- 
cree for sale of the property for pay- 
ment of the purchase money due the 
original vendor. Steinman v. Hagan, 


108 Va. 563, 62 SHE 348, 128 AmSR 
978. 
[b] Rule applied.—To a vendor’s 


bill for specific performance, asking 
for the determination of conflicting in- 
terests set up by the vendee and his 
wife and one to whom the vendee has 
assigned in trust for creditors, the 
beneficiaries under the trust, consist- 
ing of the vendee’s creditors, are not 
necessary parties. Hanchett v. Mc- 
Queen, 32 Mich. 22. 


57. Denton v. White, 23 Wis. 91. 


[a] Thus, under a statutory provi- 
sion that no action shall abate by the 
transfer of any interest therein, but 
the court may allow the person to 
whom the transfer is made to be sub- 
stituted in the action, or the action 
may be continued in the name of the 
original party, an application in a suit 
for specific performance, praying that 
the land, instead of being conveyed 
directly to plaintiff, be conveyed to 
one to whom he assigned the contract 
for value pending the suit, should be 
granted where the basis of the decree 
had been settled, and the findings had 
not been filed or judgment entered, 
and it did not appear that defendant’s 
rights would in any way be injured by 
granting it. Denton v. White, 23 Wis. 
yale 


Assignee pendente lite as party in 
general see Assignments § 219. 


58. Butler v. Rockwell, 14 Colo. 
125, 238 P-462. 

59. Hancock v. Beckham, 5 Litt. 
(ik) ile asl ais (Cle JIN, ‘ 
Marsh. (icy nm 40) MelIntire v. 
Hughes, 4 Bibb (Ky.) 186; Parberry 
v. Goram, 3 Bibb (Ky.) 107; Wood- 
ward v. Clark, 15 Mich. 104; Allison 
v. Shilling, 27 Tex. 450, 86 AmD 622. 


60. Joinder of parties in general 
see supra §§ 438, 439. 


11384 [58 C.J.] 


separate parcels, they may join in an action against 
and where the assignment is of a 
part or a partial interest in the land, an assignee 
cannot sue alone, where the contract cannot be en- 


the vendor;°! 


forced by piecemeal.®? 
[§ 442] b. Assignor.®? 


tract assigned.°®° 


61, Owen v. Frink, 24 Cal. 171. 


62. McCotter v. Lawrence, 4 Hun 
(N. Y.) 107, 6 Thomps. & C. 392; Lord 
v. Underdunck, 1 Sandf. Ch. (N. Y.) 
46. 


63. Assignor as party to suit in 
equity in general see Assignments §§ 
214-216. 


64. Martin v. Platt, 5 NYSt 284. 


65. Cheltenham Tp. v. Philadelphia 
Rapid Transit Co., 292 Pa. 384, 141 A 
259. 

[a] Township, as assignor, is not 
a proper party plaintiff in a suit 
against a street railroad company for 
specific performance of a contract re- 
quiring the railroad company to main- 
tain a passageway at an intersection 
with a road taken’ over by the state, 
where the road became a part of the 
state highway, under Act of May 31, 
1911 (St. [1920] § 19199), since the 
state thereby assumed exclusive con- 
trol, and the act had the effect of sub- 
stituting the state as party to the 
agreement, and not merely working 
an assignment of the contract.” Chelt- 
enham Tp. v. Philadelphia Rapid 
Transit Co., 292 Pa. 384, 141 A 259. 


66. U. S.—Cheney v. Bilby, 74 Fed. 
52) 20 ©CA 291. 


Ala.—Blair Vv. Morris, 212 Ala. 91, 
101. S 745; Davis v. Williams, 121 Ala. 
542, 25 S 704; Shakespeare v. Alba, 76 
Ala. 351. 


D. C.—Lenman v. Jones, 33 App. D. 
Cyromlatt weg Ula. ol, Soe OC. Ls £56 
L. ed. 89]. 


Ill.—Kopeyka v. Woodstrom, 
Ill. 69, 1837 NE 137. 


Ind.—Colerick v. Hooper, 3 Ind. 316, 
56 AmD 505. 


Me.—Miller v. Whittier, 32 Me, 203. 


Mass.—Currier v. Howard, 14 Gray 
ig ll 


N. J.—Gaub v. Mosher, 3 N. J: Misc. 
605, 129 A 2538. 


N. Y.—Miller v. Bear, 3 Paige 466. 


Tex.—Allison v. Shilling, 27 Tex. 
450, 86 AmD 622. 


[a] “Where the assignee has the 
whole equitable interest in himself, 
so that nothing remains to be done 
by the assignor, who has parted with 
his entire interest in the property, 
both at law and in equity,” it is not 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


A person who has as- 
signed all his interest in a contract made with him 
is not a necessary party plaintiff in a suit for spe- 
cific performance thereof ;°* nor is he a proper par- 
ty plaintiff where by statute the effect of the trans- 
fer is to substitute the assignee as party to the con- 
Thus where a purchaser or lessor 
has sold and assigned absolutely all of his interest 
in a contract of sale or lease, he is not a necessary 
party to a suit for specific performance by the as- 
signee against the original lessor or vendor,®® where 
it appears that there ean be no future liability to 
him on the part of either of the other parties;®? 
although he may be a proper party to the suit,®* as 
for the purpose of settling in the suit the question 
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necessary that the assignor should be 
made a party toa suit by the assignee 
for specific performance of the orig- 
inal contract of sale. Miller v. Bear, 
3 Paige (N. Y.) 466, 468. 


{[b] Matter of record.—Defendant 
cannot object that the assignment is 
not evidenced by a formal written in- 
strument or deed, and that the as- 
signor therefore should be a party, 
Where the fact of the assignment is 
asserted by the parties thereto, upon 
the record, in a mode whicn will estop 
them from asserting the contrary, as 
against defendant. Cheney v. Bilby, 
74 Fed. 52, 20 CCA 291. : 


{c] In Kentucky (1) an assignor 
is not a necessary party to a bill by 
the assignee for performance of a 
bond for land (Kennedy v. Davis, 7 T. 
B. Mon. 372); (2) but by some earlier 
cases it was held that the assignors 
of a contract for the conveyance of 
land were necessary parties to a suit 
by the assignee against the obligors 
for specific performance of the con- 
tract. (Bradley v.- Morgan; ‘2 Al FG 
Marsh. 369; Sander v. Macey, 4 Bibb 


457; Allen v. Crockett, 4 Bibb 240; 
McIntire v. Hughes, 4 Bibb 186). 
67. Lenman v. Jones, 33 App. D. 


C. 7 [aff 222 U. S. 51, 32 SCt 18, 56 
L. ed. 89]. 


68. Shakespeare v. Alba, 76 Ala. 
s0L5 'Combs Vv. Tarlton, 2 - Bi) Mon: 
(Ky.) 191; Gaub v. Mosher, 3 N. J. 
Misc. 605, 129 A 253. 


[a] For contribution.—Where the 
assignee of a bond for the conveyance 
of land, suing for specific perform- 
ance, had to pay, as the necessary 
means of obtaining a title, more than 
he was bound to pay, he should make 
his assignor a party, who should be 
made to contribute his ratable share 
of the burden. Combs v. Tarlton, 2 B. 
Mon. (Ky.) 191. 


[b] Lessee assignor.— Where a 
lessee unconditionally assigns his in- 
terest in the lease, he is a proper par- 
ty to a bill by his assignee to compel 
a specific execution of the agreement 
to make a lease; but, the validity of 
the assignment not being assailed, 
and the lessor not alleging the in- 
solvency of the assignee, nor other- 
wise showing the necessity of bring- 
ing in the lessee as a party, he is not 
a necessary party. Shakespeare vy. 
Alba, 76 Ala. 351. 


69. Blair v. Morris, 212 Ala. 91, 101 


[§§ 441-443 


of the validity of the assignment;*® nor in such a 
case is the assignor a necessary party to a suit for 
specific performance by the original lessor or ven- 
dor against the assignee,*® or to a suit against the 
assignee for the specific performance of a contract of 
sale by him to another.‘ 
signment is not absolute, but there remains some 
interest, right, or liability, in the assignor which 
can be affected by the decree, he is a necessary, or 
at least a proper, party to the sui 


[§ 443] c. Original Vendor.’ 
dor or grantor is not a necessary party to a suit 
by an assignee against the vendee assignor and 
other assignees merely to settle rights in the ven- 
dee’s equity;** but where the assignee seeks to en- 
force both contracts, he may sue both the original 
vendor and his assignor;7> and where specific per- 
formance of the assignment contract involves the 
construction of the original grant and affects the 
vital interests of the original grantor, the latter is 


Where, however, the as- 


t.7? 


The original ven- 


S 745 [cit Cyc]; Voorhees v. De Myer, 
Sandf. Ch. (N., Y.) 614 [aff 2 Barb. 


70. Louisville, ete., R. Co. v. Illi- 
nois Cent. R. Co., 174 Ill. 448, 51 NE 
824. 

71. Betton v. Williams, 4 Fla. 11. 


72. Colo.—Butler v. Rockwell, 14 
Colo. 125, 23 P 462. 


Ky.—Craig v. Johnsen, 
Marsh. 572. 


ee ie oo v. Clark, 15 Mich. 


(i 
vo 
37 


BPC id |: 
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Mo.—Huter v. Gallagher, 4 Mo. 364 
(assignor of interest as heir). 


N. Y.—Corning v. Roosevelt, 11 NYS 
758, 18 NYCivProc 399, 25 AbbNCas 
220 (sale of stock); Lord v. Under- 
dunck, 1 Sandf. Ch. 46. 


Pa.—Dobkin vy. Landsberg, 273 Pa. 
174, 116 A 814, 


Tex.—Allison v. Shilling, 
450, 86 AmD 622. 


Va.—Hoover vy. Donally, 3 Hen. & M. 
(13 Va.) 316. 


[a] Obligation to indemnify ven- 
dor.—A vendor of land subject to a 
mortgage will not be compelled by 
equity to convey the land to an as- 
signee of the purchaser unless the 
original purchaser is made a party to 
the suit, so that it can be conclusively 
determined after hearing all parties 
interested that the right of the vendor 
to indemnity from the purchaser 
against the mortgage debt would not 
be merged in the obligation of the as- 
signee, arising from the conveyance to 
him. Fineman v. Cutler, 273 Pa. 189, 
116 A 819; Dobkin v. Landsberg, 273 
Pa. 174, 116 A 814. 


[b] Where there is a dispute be- 
tween the original purchaser and the 
assignee as to the right of the latter 
to a conveyance of the property, both 
should be made parties. Miller v. 
Bear, 3 Paige (N. Y.) 466. 


{c] Rule applied to assignor of 
contract of sale as collateral. Butler 
v. Rockwell, 14 Colo. 125, 23 P 462. 


73. On subsequent conveyance or 
sale see infra § 447. 


74. Sproull v. Miles, 82 Ark. 
102 SW 204. ia kis 


75. Welch v. McIntosh, 89 Kan. 
130 P 641. eee 


27° Tex: 


——_—_——_____.. 


§§ 443-445] 


a necessary party.7¢ 


Separate vendors. Where the assignor had con- 
tracts for the purchase of separate tracts from sev- 
eral owners and assigned the contracts to plaintiff, 
the latter cannot join such several owners in one 
suit to compel specific performance.7? 


[§ 444] 2. On Assignment of Purchase-Money 
Note. A vendor who transfers a purchase money 
note, by delivery merely, retaining the legal title, 
is a necessary party to a suit for specific perform- 
ance of the contract in consideration of which the 
note was given,‘*® or to a suit for specific perform- 
ance by the maker of the note against the assignee, 
although the assignee also took a conveyance of 
the land for which the notes were given, as security, 
and therein agreed to comply with the terms of the 
bond given by the prior vendor for conveyance to 
his vendee.*® The assignee of such a note is a-nec- 
essary party to a suit against the vendor for spe- 
cifie performance upon payment of the balance;%°? 
or at least 1s a proper party thereto.*? 
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[§ 445] 3. On Subsequent Conveyance or Sale of 
Property or Interest—a. By Vendor. In a suit for 
specific performance of a contract to convey or lease 
land, all parties claiming an interest in the land 
obtained from the vendor or lessor subsequent to 
the contract, and with notice of the contract, have 
been held to be necessary*? or proper’® parties de- 
fendant. Where a vendor or lessor, after entering 
into a contract of sale or lease, sells and conveys 
the property to a third person, who has notice of 
the previous contract, the subsequent purchaser oc- 
cupies the position of a trustee and may be com- 
pelled to perform the original contract,’* and there- 
fore is a proper and necessary party to a suit for 
specific performance of such contract by the first 
purchaser or lessee against the vendor,®* particu- 
larly where the bill for specifie performance sets up 
fraud in the conveyance to a third person;®* and 
under some statutes if such purchaser is not made 
a party to the suit, he may properly intervene as 
a party therein;** but it has been held that such sub- 
sequent purchaser 1s not a necessary party where 


76. Midland Timber Co. v. Pretty- 
man,93.S:.C. 13, 75 SH 1012. 

37. Laughead v. Beale, 24 Pa. Co. 
465, ‘ 

78. Camody v. Webster, 197 , Ala. 
290, 72 S 622. 

79. Packwood v. Gridley, 39, Ill. 
388. 

80. Polloek v. Wilson, 3 Dana 
{Ky.) 25. 

81. Gentry v. Gentry, 87 Va. 478, 
12 SE 966. 

[a] Thus, in a suit by the vendee 


for specific performance of a contract 
to convey land, an infant, to whom 
part of the purchase money notes 
were by direction of the vendor made 
payable, is a proper party. Gentry 
‘vy, Gentry, 87 Va. 478, 12 SE 966. 

g2. Hawaii.—Yip Lan v. Ahulii, 23 
Hawaii 307, 312 [cit Cyc]. 

Mich.—Morris v. Hoyt, 11 Mich. 9. 


Mo.—Stevens v. Hurley, 220 Mo. 
App. 1050, 1056, 279 SW 723 [cit Cyc]. 


N. Y.—International Paper Co. v. 
Hudson River Water Power Co., 92 
App. Div. 56, 86 NYS 736. 


Pa.—Collins v. Stone, 11 Pa. Dist. 
432. 
83. Hoefling v. Borsen, 190 Iowa 


645, 180 NW 750. 


[a] hus, where a son, claiming a 
two-thirds interest in his deceased 
father’s land, which his mother had 
agreed to convey to a third party, en- 
tered into a stipulation to which the 
third party consented in writing 
whereby it was agreed that the 
mother was to perform’ the contract, 
the son became a party to the con- 
tract to convey, and was properly 
joined in the third party’s action ROW 
specific performance. Hoefling v. 
Borsen, 190 Iowa 645, 180 NW 750. 


84. See supra § 86. 
85. Ala.—Simmons v. Henderson, 
907 Ala. 692, 98 S 624; Bentley v. 


Barnes, 162 Ala. 524, 50 S 361; Porter 
vy. Worthington, 14 Ala. 584. 

Del.—Ehrenstrom v. Phillips, 9 Del. 
Oh 41 ALeS0. 


Fla.—Freeman v. Tucker, 79 Fla. 
402, 404, 84 S 174 [quot Cyc]. 
Tll.—Threlkeld v. Norris, 300 Ill. 


223, 133 NE 285. 
Kan.—Atchison, etc., R. Co.-v. Ben- 


ton, 42 Kan. 698, 22-P 698. 


Ky.—Pringle v. Samuel, 1 Litt. 43, 
13 AmD 214. 


Mich.—Daily v. Litchfield, 10 Mich. 
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, Miss.—Stone v. Buckner, 20 Miss. 
vo. 

Mo.—Jewell Realty Co. v. Dierks, 
322 Mo. 1064, 18 SW (2d) 1043, 1048 


[eit Cyc]. 
Mont.—Alley v. Peeso, 290 P 238. 


N. J.—McVoy v. Baumann, 93 N. J. 
Es 00 AUST 1ie [ath 938 Nagas Nas 
638, 117 A 725]. 


N. Y.—Holden v. Efficient Crafts- 
man Corp., 234 N. Y. 437, 188 NE 85; 
Le Long v. Siebrecht, 196 App. Div. 
74,187 NYS 150; Jurgensen v. Morris, 
194 App. Div. 92, 185 NYS 386; Kan- 
trowitz v. Rothweiler, 48 Hun 614, 
15 NYSt 297; Fullerton v. McCurdy, 4 
Lans. 132. 


Okl.—Amis v. Graham, 131 Okl. 162, 
268 P 216. 


Or.—Cantwell v. Barker, 62 Or. 12, 
124 P 264. 


Vt.—Peryer v. Pennock, 95 Vt. 313, 
ING ASOD 7 AGE 8.63, 


Va.—Walker v. Henderson, 151 Va. 
913, 145 SH 311. 


{a] Illustrations.—(1) The own- 
er of an option to purchase land can- 
not recover judgment, after sale to 
another for specific performance, or 
for any form of relief affecting title 
or possession, in an action in which 
the purchaser is not made defendant. 
Holden v. Efficient Craftsman Corp., 
234 N. Y. 437, 1388 NE 85; Saperstein 
v. Mechanics’, ete., Sav. Bank, 228 N. 
Y. 257, 126 NE 708; Mandel v. Guard- 
ian Holding Co.,-192 App. Div. 390, 
182 NYS 686. (2) There can:be no 
decree of specific performance of an 
option for the purchase of coal, oil, 
and gas underlying a tract of land 
where the property has been conveyed 
to a third person with knowledge of 
the ho:der of the option, and the gran- 
tee has not been made a party to the 
bill. Threlkeld v. Norris, 300 Ill. 2238, 
133 NE. 285. (3) Where a. lessee 
contends that he was not given an op- 
portunity to purchase the property in 
accordance with the terms of his 
lease, giving him first option in case 
of sale during the term, the purchaser 
from the lessors is a necessary party 
to a decree for specific performance. 


Jurgensen v. Morris, 194 App. Div. 92, 
185 NYS 386. : 


[b] Bxecution purchaser.—Where; 
prior to the sale of land under execu- 
tion against the vendors, it had been 
sold to complainant, who was in pos- 
session and had paid the price, the 
execution purchaser was a proper and 
necessary party to complainant’s suit 
for specific performance. Cantwell v. 
Barker, 62 Or. 12, 124 PB 264. : 


[c] Subsequent purchaser of ease- 
ment.—In purchaser’s suit for specific 
performance against vendors in which 
it is claimed that the vendor subse- 
quent to execution of the contract con- 
veyed to third party a right of way to 
which the purchaser was entitled un- 
der his contract, the third person 
should be made a party to the action 
in order that the rights of the party 
as to such right of way may be ad- 
judicated. Peryer v. Pennock, 95 Vt, 
Sills. lO eAN OO, lena sAUsEC Soa 


{d] In Pennsylvania a bill for spe- 
cific performance against the vendor 
in an option to purchase land should 
not include as parties defendant per- 
sons who claim no title under the con- 
tract, but assert rights arising out of 
a subsequent option representing a 
different transaction. Schaeffer | v. 
Herman, 237.Pa. 86, 85 A. 94. 


86. Freeman v. Tucker, 79 Fla. 402, 
848 174. , 
87. Ladd v. Stevenson, 112,.N. WY. 


325, 19 NE 842, 8 AmSR 748; Boehm 
v. Long, 43 N. D. 1,.172 NW 862. 


{a] Illustrations.—(1) Under .a 
statute providing that where a per- 
son not a party to an action has an 
interest in the subject thereof, or in 
land, the title to which may be af- 
fected by the judgment, he must, on 
his application, be made a party, a 
subsequent purchaser, and ‘his gran- 
tees, of land against which is sought 
to be specifically enforced an alleged 
agreement by the former owner to 
execute a mortgage thereon, are prop- 
erly allowed to come in as‘ defendants. 
Ladd v. Stevenson, 112 N. 'Y..°325, 19 
NE 842, 8 AmSR 748 (Code Civ. Proc. 
§ 452). (2) Where plaintiff sued for 
specific performance of a contract to 
purchase realty, and pending the ac- 
tion defendant conveyed to plaintiff 
an intervener’s claim to have pur- 
chased from defendant and to be en- 
titled to specific performance ;of his 
contract as.against both plaintiff and 
defendant, showed:a proper case for 
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both contracts are still executory,** or where the 
subsequent purchase is made after the prior pur- 
chaser had defaulted on his contract ;** and although 
it is proper to make intermediate grantees parties 
to the bill,®® it has been held that where it is alleged 
that subsequent conveyances were in fraud of plain- 
tiff’s rights, intermediate grantees against whom no 
relief is sought are not necessary parties.°? 


Purchaser pendente lite. A purchaser pending a 
suit by another against his vendor for specific per- 
formance of a prior contract to sell the subject mat- 
ter of the suit ordinarily is not a necessary party 
to the suit,°? especially where the purchaser pen- 
dente lite expressly takes subject to the first pur- 
chaser’s rights;°* but it has been held that he is 
a necessary party where the legal title has been con- 
veyed to him, in order that a conveyance of such 
title may be decreed,®* or where the land has been 
sold and the conveyance registered before registra- 
tion of a certificate of lis pendens.°° 


A prior purchaser from the vendor is a necessary 
party defendant to a suit by a subsequent purchas- 
er, where the determination of the validity of his 
contract is sought;°* and if he is not made a party, 
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[§§ 445-447 


he has a right to intervene in the suit, if a decree 
might cloud his title.‘ 


[§ 446] b. By Purchaser; Subpurchaser.°* 
Where, after a purchaser has agreed to sell to a 
third person, but has not assigned his contract of 
sale, suit for specific performance against the orig- 
inal vendor is brought by the subpurchaser, the 
original purchaser is a proper and necessary party 
thereto,®® particularly where he executes a bond to 
make title to such subpurchaser.t Ordinarily, a sub- 
purchaser is a proper party,? but not a necessary 
party,®? to a suit by the original purchaser against 
his vendor; unless his equities are such as to make 
him a necessary party.* 


[§ 447] c. Original Vendor as Party. The orig- 
inal vendor is a proper party to a suit-for specific 
performance by one who claims under a prior con- 
tract of sale with such vendor, against a subsequent 
purchaser from the vendor and to whom he has con-_ 
veyed the property.® It has also been held that 
the original vendor is a necessary party to such 
suit;® but, by the weight of authority, if he has con- 
veyed his whole interest, he is not a necessary par- 
ty,’ particularly where by reason of the subsequent 


intervention. Boehm v. Long, 43 N.f Va.—Hoover vy. Donally, 3 Hen. &]in the title bond to A who had paid 


D, 1,172 NW ‘862. 

Intervention in general see supra § 
440. 

88. Ehrenstrom vy. Phillips, 9 Del. 
Chin daa Ax 80: 


89. Harrington v. Pinson, 30 Miss. 
30. 

[a] Thus where the obligee of a 
bond for title, conditioned for convey- 
ance of land, brings a bill for specific 
_performance, he cannot make a party 
one who purchased from the obligor 
after the obligee’s note given for the 
purchase money was overdue and the 
obligor had treated the contract as 
at an end. Harrington v. Pinson, 30 
Miss. 30. 

90. Taylor v. Newton, 152 Ala. 459, 
44S 583. 

91. Cieniewicz v. 
Ch. 3625 128: Ao 527; 
ley, 15 Nz J. Ea. 93. 


92. Secombe v. Steele, 20 How. (U. 
S.) 94, 15 L. ed. 833; Steele v. Taylor, 
1 Minn. 274; King v. Gants, 77 Okl. 
105, 186 P 960; Edwards v. Norton, 55 
Tex. 405. 


93. Harrigan v. Smith, 40 A'13 [rev 
on other grounds 57 N. J. Eq. 635, 42 
Abi Sit. 


94. Casady v. Scallen, 15 Iowa 93. 
95. Leftley v. Moffat, (Ont.) [1925] 
3 DomLR 825. 
96. Van Keuren v. 
Jog. 239) 66 <A 920. 
97, Carter v. Mills, 380 Mo. 432% 
98. Assignee of purchaser as party 
see supra § 441. 

99. Ill.—Alexander v. Hoffman, 70 
eet 

Ky.—Henderson v. Pickett, 4 T. B. 
Mon. 54, 16 AmD i130. 


Sliwka, 14 Del. 
Downing v. Ris- 


Siedler, 73 N. 


Mich.—Woodward y. Clark, 15 Mich. 


104. 
Pa.—Maguire v. Heraty, 163 Pa. 381, 
ie 151, 43 AmSR 800, 35 WklyNC 
Tex.—Allison v. 
450, 86 AmD 622. 


Shilling, 27 Tex. 


M. (13 Va.) 316. 


[a] Execution purchaser.—Where 
a person, claiming to have succeeded 
to the equitable rights of a pur- 
chaser of land, by sale on execution 
against him, seeks a specific execu- 
tion of the contract against the ven- 
dor, the original purchaser is a nec- 
essary party to the bill, since it is 
his right to contest the validity of 
the judgment and execution. Alexan- 
der v. Hoffman, 70 Ill. 114. 


1. Lipps v. Varner, 149 Ga. 166, 99 
SE 532. 

[a] Thus, where one in possession 
under an executory contract sells the 
land to another, with the consent of 
his vendor, who executes a bond to 
make title to the second purchaser on 
payment of the price, and to give him 
possession at a certain time, the first 
purchaser may properly be made a 
party defendant in the second pur- 
chaser’s suit against the obligor in 
the bond to enforce specific perform- 
ance, etc. Lipps v. Varner, 149 Ga. 
166, 99 SE 532. 


2. Rose v. Swann, 56 Ill. 37; Nel- 
thorpe: v. bolzate, jl Colla Charz0e 16s 
Reprint 384. 


3. Rose v. Swann, 56 Ill. 37; Crook 
v. Brown, 11 Md. 158; Fenwick vy. 
Bulman, L. B. 9 Eq. 165. 


[a] In Manitoba, in an action for 
specific performance of an agreement 
for the sale of land, or, on default, 
for other relief including possession, 


a subpurchaser, whose interest is 
known to plaintiff, is a necessary 
party defendant, and he should be 


named as an original defendant, but, 
where this has not been done, he can- 
not be added in the master’s office un- 
der King’s Bench Act, rule 40, Rev. 
St. (1913) c 46, as that rule is con- 
fined to cases where no direct relief 
is sought against the party to be 
added. Hobart v. Zalondek, 33 Man. 
407, [1923] 3 WestWkly 246. 

4 Hurst v. Thompson, 73 Ala. 158. 

{a] Thus a bill for specific per- 
formance of a contract for the sale 


of lands, brought by the purchaser, 
who had transferred half his interest 


half: of an installment due under 
such bond to the vendor, cannot be 
maintained without joining A. Hurst 
v. Thompson, 73 Ala. 158. 


5. Ala.—Simmons v. Henderson, 
207 Ala. 692, 93 So 624; Taylor avez 
Newton, 152 Ala. 459, 44 S 583. 


Ind.—Elsbury vy. Shull, 32 Ind. App. 
556, 70 NE 287. ; 


Md.—Northwest Real Est. Co. v. 
Serio, 156 Md. 229, 144 A 245. 


Mo.—Jewell Realty Co. v. Dierks, 
322 Mo. 1064, 18 SW (2d) 1043. 


Or.—Cantwell v. Barker, 62 Or. 12, 
124 P 264. 


Man.—Smith y. Ernst, 22 Man. 317, 
1 DomLR 547. 


But see Bristol v. Bristol, etc., Wa- 
ter’ Works;7 19. Ry 1.74133 345An 35 ones2 
LRA 740 (holding that, where the 
person to whom a city has granted the 
exclusive right to maintain water- 
works in the city, with an option on 
the part of the city to purchase the 
same, has conveyed all his interest 
in the works constructed, he is not a 
proper party to an action by the city 
to compel a conveyance to it of the 
waterworks). 

[a] It is preper to join as defend- 
ant the vendor’s grantor, when the 
essential purpose of the suit is to 
remove the obstacle to the purchase 
presented by a requirement, in the 
deed to the vendor, of such grantor’s 
consent to any subsequent _ sale: 
Northwest Real-Est. Co. v. Serio, 156 
Md. 229, 144 A 245. 


{b] In case of fraud.—One alleged 
to have conveyed property without 
consideration to escape the conse- 
quences of a contract to sell it to an- 
other is a proper party to the latter’s 
suit for specific performance. Jewell 
Realty Co. v. Dierks, 322 Mo. 1064, 18 
SW (2d) 1043. 

6. Daily v. Litchfield, 10 Mich. 29; 
Harrington v. Pinson, 30 Miss. 30; 
yews vy. Madisons, 1 Munf. (15 Va.) 

7. Ala.—Simmons_ y. 
207 Ala. 692, 93 So 624. 


Ga.—Pearson y. Courson, 129 Ga. 


Henderson, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 447-449] 


purchaser accepting payments from the first pur- 
chaser there has been a virtual substitution and 
privity between them.’ The original vendor is not 
a proper party to a suit by the purchaser from him, 
against the latter’s subpurchaser,® nor is he a nec- 
essary party to a suit by the subpurchaser against 
his vendor;!° but it has been held that he is a prop- 
er party thereto,’? as are also his heirs, in case of 
his death.?2 


[§ 448] 4. Qn Enforcement of Judicial Sale.1? 
The proper and only necessary party plaintiff in a 
suit to enforce a sais under an order of court against 
the purchaser is the officer who made the sale,!* or 
his successor in office.'° Where the suit is brought 
by the purchaser against the sheriff to compel a con- 
veyance, the former owner, who claims a right to 
redeem, is a necessary party defendant.'® 


[§ 449] 5. On, Death of Party or Beneficiary!7— 
a. In General. On the death of one who has con- 


656, 59 SE 907. 


Iil.—Fowler Beg owdsry 204 a 82, 
68 NE 414; Grafton Dolomite one 
Cosven Sts duouls, ete: .) Co,, 1199) Tl 12 DomLR 
458, 65 NE 424. 12. 


Kan.—Topeka Water-Supply Co: v. 115 P 431. 
Root, 56 Kan. 187, 42 P 715. 


R. I.—Burrill v. Garst, 19 R. I. 38, 
31 A 436. 13. 


Tex.—Hart v. Wilson, (Civ. A.) 281 89 
S. W. 399, 340 [rev on other grounds G 
(Commn. A.) 288 S. W. 133, overr 14. 
Campbell v. McFadden, 9 Tex. Civ. A. 
379, 31 S. W. 436, and cit Cye]. 


Vt.—Vermont Marble Co. v. Mead, | est 


contract of 


549. 


Rbe Vitwr20- S0>-AU 85257, Wan Dyke av. 

Cole, 81 Vt. 379, 70 A 593, 1108. chase. 
Wis.—Noonan y. Orton, 4 Wis. 335. 15. 
Alta.—Manufacturers’ L. Ins. Co. v.| SE 237. 

Walsh, 8 Alta. L. 90. 16. 


[a] Illustration.—Where a vendor, 
B, having only a contract for title 
from A, agrees to sell to C and sub- 
sequently causes the deed to be ex- 17 
ecuted to another party, D., in C’s < 


131-133. 
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land to plaintiff in furtherance of the 
resale. 
more, 49 CanLJ 551, 24 OntWR 1774, 


Lockhart v. Ferrey, 59 Or. 179, 
Heirs of deceased vendor as parties 

in general see infra § 452. 

: Enforcing compliance with bid 

in general see Judicial Sales §§ 84—- 

Cureton v. 

Bowne v. Ritter, 26 N. J. Eq. 456. 


[a] Creditors claiming an 
in the proceeds are 


Wright, 


parties plaintiff to enforce the pur-| Y- 
Cureton v. Wright, 73 Ga. 8. 


Peake v. Young, 40 S. C. 41, 18 

Crosby v. Davis, 9 Iowa 98. 
Proceeding by purchaser to enforce 21. 

right in general see Judicial Sales §§ 22. 


Cross references: 


foSt@ zai kort 
tracted to dispose of his property by will, in a par- 
ticular manner, but has failed to do so, all the bene- 
ficiaries under such contract may join as plaintiffs 
in a suit for the specific performance thereof,!® and 
may join as parties defendant all persons who claim 
or represent adverse interests nm the subject mat- 
ter.'° The heirs of decedent are proper parties to 
such a suit,?° but are not necessary parties there- 
to,*? particularly where their rights are by repre- 
sentation, and those who represent their interests 
are parties defendant.?? As to the personal estate, 
the administrator thereof, having the personal prop- 
erty in his possession, is a necessary party defend- 
ant;** and as to real estate affected by the contract, 
a devisee thereof, if there has been a will not in 
accordance with the contract, is a necessary party 
defendant,”* as are also the executors of the will,?° 
except where they are not charged with any duty 
involving the property in question.?® -Such a suit 
may proceed against a sole heir, who is in posses- 


the son’s will, and proper, although 
probably not a necessary party as 
executor of the son’s will. Milliner 
v. Morris, 219-App. Div. 425, 219 NYS 
166. 


Dixon v. Dun- 


[b] Specific beneficiaries proper, 
but not necessary, parties.—Where 
defendant’s testator, who agreed to 
devise and bequeath one-third of his 
property to plaintiff, made small leg- 
acies and left the remainder of his 
property to residuary legatees, the 
rights of the :residuary legatees may 
be determined in a proceeding where- 
in the specific beneficiaries are not 
made parties, for such parties, while 
proper, are not indispensable. Oles 
Wilson, 57 Colo. 246, 141 P 489. 


Joinder of parties defendant in gen- 
eral see supra § 439. 


20. Heath v. Heath, 18 Misc. 521, 
42 NYS 1087. 
Heath v. Heath, supra. 


Rundell v. McDonald, 62 Cal. 
A, 721,217, P 1082; Fastman v. Bast= 
man, 117 Me. 276, 104 A 1. 


TiciekCr ly i338 


inter- 
not proper 


suit against B and D, A is not a nec- | Enforcement against: [a] hus, in an action against 
essary party since C does not seek to Devisees and heirs see supra §§ 89—] Surviving husband as administrator 
eancel the deed. Pearson v. Courson, 92. of his deceased wife’s estate to en- 


129 Ga. 656, 59 SE 907. 


[b] In ejectment action.—Where 
one holding a title deed from a for- 
mer owner brings ejectment against 
a tenant in possession of land, the 
latter cannot, by an equitable plea, 
claim from plaintiff specific perform- 
ance of a parol contract.alleged to 295 P 678 
have been made between defendant : 
and the person from whom plaintiff 
bought, and of which it is averred 
that plaintiff had notice, without mak- 
ing plaintiff’s feoffor a party. Grizzle 19. 
v. Gaddis, 75 Ga. 350. : P 489; 


ecutors 
1979-2050. 


Executors and administrators see 
Supra §§ 89-92. 
Parties to action by or against de- 
cedent’s estate in general see : 
and Administrators §§|as 


18. Braden v. Neal, 132 Kan. 387, 


Jcinder of parties plaintiff in gen- ocr 
eral see supra § 438. 


Oles v. Wilson, 57 Colo. 246, 141 24, 
Braden v, Neal, 182 Kan. 387, 


force an agreement between plaintiff 
and deceased that she would devise 
property to him, the heirs of deceased 
other than the husband are not indis- 
pensable parties, since the husband 
administrator represents the es- 
tate and the interests of all the heirs. 


K)x- 


Rundell v. McDonald, 62 Cal. App. 
Zip dy PAN EM aA 

Milliner v. Morris, 219 App. 
Div. 425, 219 NYS 166. 

Brooks v. Yarbrough, 37 F. 


(2d) 527; Milliner v. Morris, 219 App. 


8. Lovejoy v. Potter, 60 Mich, 95, 
26 NW 844 [dist Daily v. Litchfield, 
10 Mich. 29]. 


9. Gibbs v. Gibson, 9 WestWkly 


190. 
10. Fenwick v. Bulman, L. R. 9 
Eq. 165. 


11. Dixon v. Dunmore, 49 CanLJ 
551, 24 OntWR 774, 12 DomLR 549. 


[a] Thus, a landowner who con- 
tracted to sell land to a purchaser, 
who, in turn, agreed to sell it to 
plaintiff, is a proper party to an ac- 
tion for specific performance of the 
latter agreement, where, with full 
knowledge of such contract, he had 
agreed with his vendee to convey the 


[58 C. J.—72] 


295 P 678; Milliner v. Morris, 219 App. 
Div. 425, .219 NYS 166. 


[a] Rule applied.—Where R left 
all his property to his son in viola- 
tion of an agreement to devise, and 
the son died devising the remainder 
to M, who was executor of the son’s 
estate and administrator with the will 
annexed of R’s estate, in an action to 
enforce the contract to devise, as re- 
spects personalty, decedent’s admin- 
istrator and the devisee of decedent's 
sole devisee wasS a necessary party, 
and the sole devisee’s executor a prop- 
er party; M was a necessary party as 
administrator of R’s estate, as re- 
spects R’s property in his possession, 
and in his individual capacity as own- 
er of legal title to R’s realty under 


Div. 425, 219 NYS 166. 


[a] Undisputed specific devisee 
of land under a probated will is the 
only necessary party defendant in a 
suit for specific performance of tes- 
tatrix’s contract to devise it to plain- 
tiff. Brooks v. Yarbrough, 37 F. (2d) 
Baie 

Devisees as necessary parties on 
death of: 

Purchaser see infra § 450. 
Vendor see infra § 452. 

25. Milliner v. Morris, 

Div. 425, 219 NYS 166. 


26. Hastman v. Eastman, 117 Me. 
276, 104 A 1; Rhoades v. Schwartz, 
41 Misc. 648, 85 NYS 229. 


219 App. 


1138 [58 C. J.] 
sion of deceased’s estate, as sole defendant,?7 and, 
in such a case, deceased’s administrator is not a 
necessary party.*% In a surviving husband’s action 
against the heirs of his wife for specifie perform- 
ance of her agreement to make a mutual will in his 
favor, the estate, of which the husband is himself 
the administrator, is a proper party defendant;”° 
but the ereditors of her estate are not necessary 
parties defendant.?® One who claims property as a 
remainderman under a marriage agreement between 
his parents and brings a bill for specific perform- 
ance of such agreement should not make the lega- 
tees in his father’s will parties defendant,*? as the 
executor represents the adverse interest under the 
will.?? 


On the death of a beneficiary under such a con- 
tract, the proper and necessary parties to a suit for 
specific performance of the contract are his heirs,** 
and not his personal representative.** 


[§ 450] b. Of Purchaser—(1) In General. As a 
general rule the heirs of a deceased purchaser, un- 
der a contract of sale, are necessary and proper 
parties to a suit against the vendor for specific per- 
formance of the contract;**® and all of them are 
proper parties, although it has been agreed among 
them that only a part of them shall receive the con- 
veyance and pay the price.*® A failure to make some 
of the heirs parties, however, has been held not to 
invalidate a decree of specific performance directing 
a deed to plaintiffs as heirs, since those to whom 


SPECIFIC PERFORMANCE 


[$8 449-451 


the deed is made will hold the title as trustees for 
themselves and the other heirs entitled to its bene- 
fit see 

Where purchaser has devised his interest in the 
property under the contract of sale, the devisees are 
necessary parties;?8 and where the devise has been 
made to a certain person, the devisee in suing for 
specific performance need not join the purchaser’s 
heirs as parties plaintiff*® or defendant,*® unless 
the validity of the will is to be questioned.*+ 


Widow of the purchaser is also a necessary party 
complainant, where she was entitled to dower in her = 
husband’s estate in the lands at the time of his 
death,*? or has some other possible interest in the 
property ;4+* but it has been held that she is not an 
indispensable party to such a suit by the heirs, 
where her interests will not be materially affected 
by the deeree.*4 , 


In suit by vendor, the heirs or devisees of the 
deceased purchaser are proper and necessary defend- 
ants, where the conveyance is to be made to them,*® 
notwithstanding there is no administration of the 
estate.*® : 


[§ 451] (2) Personal Representatives. The per- 
sonal representative of a deceased purchaser is a 
proper party plaintiff to a bill for specific perform- 
ance of the contract of purchase, where the purchase 
money is unpaid or the fact of payment is contro- 
verted,** or where the bill contains an alternative 


27. Burgamy v. Holton, 165 Ga. Husband or wife as parties in gen- | 246, 80 SE 351. 

384, 141 SE 42. eral see infra §§ 456, 457. 38. Baker v. Struck, 130 Misc. 62 
28. Burgamy v. Holton, supra. 30. Kline vy. Ellett, 165 App. Div. 223 NYS 613; Buck v. Buck, 11 Paige 
29. Kline v. Bllett, 165 App. Div. | 616, 151 NYS 281. ee calOVE He gils ie Wt 

i 3 > , i 

peer NE 28 _ Creditors as parties in general see] 39, wcClure v. Otrich, 118 Ill. 320 
[a] Reason tos Sper ene infra § 455. 8 NE 784; Spier v. Robinson, 9 How 

had the right to administer upon the Pee, oe Pr CN ea) oa, é 

estate of his wife, and is the only 31. Harrington v. McLean, 62 N. C. ‘ : 

258. [a] Thus, where a decedent en- 


person now legally representing that 
estate. As the alleged cause of ac- 
tion affects both the real and personal 
estate of the deceased, her admin- 
istrator is clearly a proper and nec- 
essary party to the litigation. . . . 
If the decedent had left a will, the 
plaintiff would have acquired her 
property under it subject to her debts, 
and a specific performance of the 
agreement will leave the property 
subject to her debts, if any exist. 
There seems to be no equitable con- 
sideration, therefore, why he should 
not be joined as a party defendant. 
Neither is it suggested how the ac- 
tion could properly proceed as to the 
personal estate, if the administrator 
is not a party. The plaintiff cannot 
be compelled to allow another to ad- 
minister upon his wife’s estate, or 
forego the benefits of the agreement 
alleged in the complaint. There are 
two answers to the contention of the 
defendant: (1) There is no defect of 
parties defendant. The estate is 
named as a party defendant. It can- 
not be said that the estate is not a 
party to the action because the ad- 
ministrator as an individual is the 
plaintiff. It does not vacate his of- 
fice or deprive him of the right to rep- 
resent the estate. (2) The action is 
equitable in its nature, and a court 
of equity is not deprived of its pow- 
er to determine the case because the 
plaintiff is the administrator of his 
wife’s estate, and as such is a party 
to the action.” Kline v. Ellett, 165 
Apps Div. 616, 0 515NiWS, 28de 28 2: 


32. Harrington v. McLean, supra. 


33. Healey v. Simpson, 113 Mo. 340, 
20 SW 881; Rhoades v. Schwartz, 41 
Mise. 648, 85 NYS 229. 


[a] Mother as heir of a deceased 
child is a necessary party to a suit 
by another child to enforce a con- 
tract to devise realty to her for the 
benefit of her two children, one of 
whom has died. Rhoades v. Schwartz, 
41 Misc. 648, 85 NYS 229. 


34. Healey v. Simpson, 113 Mo. 340, 
20 SW 881. 


35. Burrow v. Clifton, 186 Ala. 
297, 65 S 58; Nevill v. Rentzell, 39 
Ark. 289; Hand v. Jacobus, 19 N. J. 
Eq. 79; Rhoades v. Schwartz, 41 Misc. 
648, 85 NYS 229; Champion v. Brown, 
6 Johns. Ch. (N. Y.) 398, 10 AmD 343; 
Miller v. Bear, 3: Paige (N. Y.) 466; 
a Underdunck, 1 Sandf. Ch. (N. 


; [a] Rule applied.—Where, pend- 
ing a suit by a husband and wife, for 
the specific performance of an agree- 
ment to convey real estate to the wife, 
the wife dies, and her children are 
not made complainants, and there is 
no order that the suit should proceed 
in the name of the surviving com- 
plainant, no decree can be made. 
Hand v. Jacobus, 19 N. J, Ha, ‘79, 


36. Jackson v. 12 
183, 56 SH 318. Same 


37. McLanahan v. Mills, 73 W. Va. 


Jackson, 


titled to a conveyance of land under a 
contract fully performed on his part, 
has devised the same to his widow, 
and she files her bill to enforce the 
contract, the children of the deceased 
testator are not necessary or proper 
parties, as no decree can be entered 
either for or against them. McClure 
v. Otrich, 118 Il]. 320, 8 NE 784. 


40. Spier v. Robinson, 9 H 
GNe Yo es25s nee 


41. Spier v. Robinson, supra. 


42. Burrow v. Clifton, 186 Ala. 297, 
5.8 58; Hill v. Smith, 32 N. J. Eq. 
73 


[a] Widow is proper party, where 
her claim for dower is not antagonis- 
tic to, or inconsistent with, the claim 
of the heir; both derive from the 
same source. Young v. Young, 45 N 
TG: 2716 AN Oet 9 


43. Kornegay v. Morris, L235 .INo ee 


128 ok SH 375. 


ee Deniston v. Hoagland, 67 Ill. 


45. Hays v. Hall, 4 Port. (A 
374, 830 AmD 530; Booth vy. Bobet’. 
94 Fla. 704, 114 S 513 [cit Cyc]: Jack. 
eou BERS 56 Miss. 781; Town- 
send_v. Champernowne, 9 Pri 
147 Reprint 44, dea a 


a Jackson v. McCoy, 56 Miss. 
47. McKay v. Broad, 70 Ala. 277: 
Downing v. Risley, 15 N. J. may ae 


Miller v. Henderson, 10 N. J. Eq. 320° 


For later cases, developments and changes in the law see Annotations, 


Same title and section number, 


§§ 451-452] 


prayer for the repayment of moneys spent by the 
purchaser in improvements;#* but where all the 
purchase money has been paid and the contract has 
been fully performed on the purchaser’s part, his 
personal representative, except where by statute he 
1s entitled to possession and control of the property, 
until the administration is completed,*®? is not a 
proper’? or a necessary®! party to a suit by the 
heir or devisee, even though decedent’s will directs 
the personal representative to take all just and prop- 
er means to insure a conveyance of the property to 
the devisee.°? 


As defendant. Where the suit for specific per- 
formance is brought by the vendor, the purchaser’s 
personal representative should ordinarily be made 
a party defendant, when any payment remains to 
be made;°* but he is not a necessary party where 
the relief asked is the sale of the land for the pur- 
chase money, and not as against the personal as- 
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[§ 452] c. Of Vendor—(1) In General. As a 
general rule the heirs of a deceased vendor are nee- 
essary parties plaintiff to a suit by his_personal rep- 
resentative against the purchaser for specific per- 
formance,°® since the decree will divest them of the 
legal title which vested in them on the death of their 
ancestor.°® The heirs, however, are not necessary 
parties plaintiff to such a suit, where the personal 
representative is given by statute the power to bring 
the suit, without joining the heirs, and to execute 
a conveyance of the property,®? or where the heirs 
have consented to the conveyance and have volun- 
tarily vested title in the personal representative.®® 
It has also been held that where the vendor dies 
pending a suit by him for specific performance, and 
his personal representative is made plaintiff in his 
stead, his heirs are not necessary parties plaintiff.®® 


In suit by purchaser for specific performance, if 
the land has not been devised, all the heirs of the 


sets.5*# 


48. Young v. Young, 45 N. J. Eq. 
Rasta Onan 9212 


49. Zeuske v. Zeuske, 62 Or. 46, 124 
OS 5 


50. McKay v. Broad, 70 Ala. 377; 
Hill v. Smith, 32 N. J. Eq. 473; Buck 
v. Buck, 11 Paige (N. Y.) 170. 


{a] Administrater cannot join with 
heir where damages are sought for 
trespass committed on the land, since 
he and the heir would have no com- 
mon right in or to the damages if re- 


covered. McKay v. Broad, 70 Ala. 
sie 

51. McKay v. Broad, supra. 

52. Buck yv. Buck, 11 Paige (N. Y.) 
170. 

53. Booth v. Bobbitt, 94 Fla. 704, 


114 S 513 [eit Cyc]. 


54. Jackson v. McCoy, 56 Miss. 
781. 

55. U. S.—Morgan v. Morgan, 2 
Wheat. 290, 4 L. ed. 242. 


Ala.—Hays v. Hall, 4 Port. 374, 30 
AmD 530. 


T11.— Butman 
104, 72 NE 821; 
Ill. 66. 

Ky.—Brackett v. Boreing, 28 KyL 
386, 89 SW 496; Phillips v. Breck, 79 
AsV. 46);5,3 IV Lio th. 


Miss.—Mitchell v. 
118. 


Mo.—Perry v. Roberts, 23 Mo. 221. 


N. Y.—Schroeppel v. Hopper, 40 
. Barb. 425. 
N. C.—Thomas v. Reavis, 196 N. C. 
254, 145 SE 226; Haar v. Schloss, 168 
N. C. 97, 83 SE 306. 


Eng.—Roberts v. Marchant, 1 Hare 
547, 23 EngCh 547, 66 Reprint 1148. 


[a] In Ontario it has been held 
that an infant heir should not be 
joined as coplaintiff, but should be 
made a party defendant, in order that 
the contract might be established 
against him. Hamilton v. Walker, 12 
Grant Ch. 172. ' } 

56. Mitchell v. Shell, 49 Miss, 118. 


57. Griffith v. Stewart, 31 App. D. 
C. 29 [aff 217 U. S. 328, 30 SCt 528, 54 
L. ed. 782, 19 AnnCas 639] (Maryland 
statute). 

- [a] What law governs.—In a suit 
brought in the District of Columbia 
by a Maryland executor to enforce 
specific performance of a co 


v. Butman, 213 I11. 
Burger v. Potter, 32 


Shell, 49 Miss. 


vendor are generally necessary parties defendant,®° 


made with his testator in that state 
concerning land there, it was held 
that the laws of that state must gov- 
ern in ascertaining the rights of the 
parties, and that in Maryland an 
executor had authority to bring suit 
to enforce the specific performance of 
a contract for the sale of real estate, 
made by his testator during his life- 
time, without joining the heirs as 
parties complainant, and had author- 
ity to execute a conveyance that 
would pass the legal title to such real 
estate. Griffith v. Stewart, 31 App. D.: 
Cr 29) Latt 217 WAS. 323, 80, SCth28, 54 
L. ed. 782, 19 AnnCas 639] (constru- 
ing Md. Code § 81 art'93, and cit D. 
CpiCode s4327 fot Ur Ss. Strat: ia baad: 
G Sb4i)).. 


58. Schroeppel v. Hopper, 40 Barb. 
CN. UY.) 425. \ 
59. Massell Realty Co. v. Hanbury, 


165 Ga. 534, 141 SE 653; Armstrong v. 
Maryland Coal Co., 67 W. Va. 589, 69 
SE 195. 


[a] Reasons for rule.—‘In the 
case at bar the suit was originally 
brought by the vendors, for specific 
performance of the contract by the 
vendee. The yendors set up the con- 
tract of sale, and alleged that they 
were able, ready, and willing to con- 
vey the property to the vendee upon 
the payment of the purchase-money. 
We have here a solemn admission in 
judicio by the vendors of the making 
of the contract. The heirs at law of 
the deceased vendor are bound by this 
admission. They can not dispute it. 
Therefore there is no necessity to 
make them parties in order to give 
them an opportunity to contest the 
existence of the contract. But it may 
be said that the title to an undivided 
half interest in the land involved 
passed to the heirs at law of the de- 
ceased vendor upon his death, and 
that they should be made parties so 
that they could be required by the 
final decree to convey the land to the 
purchaser upon the payment of the 
purchase-price. The suit having been 
instituted by their ancestor, and he 
having set up this contract in his pe- 
tition and sought to have it specific- 
ally performed, his heirs are estopped 
by this admission in judicio from 
denying or contesting the contract. 
The contract of sale by the deceased 
vendor converted this realty into per> 
sonalty, over which his personal rep- 
resentative has full control. . . . In 
such circumstances the purpose of 
the suit is to force the purchaser to 
pay the purchase-money; and _ the 


ntract | cause’of action for its recovery vests 


in the personal representative of the 
deceased owner, and not in his heirs 
at law.” Massell Realty Co. v. Han- 
bury, 165 Ga. 584, 551, 141 SE 653. 


{b] Thus, where a vendor in his 
lifetime sues for specific performance 
of a contract for sale of land, and 
tenders with his bill, or in the cause 
and pending the suit his deed in exe- 
cution of the contract, and dies be- 
fore decree, his heirs are not neces- 
sary parties to a valid decree of spe- 
cific performance and delivery of the 
deed thus tendered; the deed of the 
vendor being sufficient to pass the ti- 
tle of the grantor, relating back to 
the date of such tender. Armstrong 
v. Maryland Coal Co., 67 W. Va. 589, 
69 SH 195. 

60. U. S.—Morgan v. 
Wheat. 290, 4 L. ed. 242. 


Ala.—Harris v. Johnson, 176 Ala. 
445, 58 S 426; Moore v. Murrah, 40 
Ala. 573; Porter v. Worthington, 14 
Ala. 584. 

Fla.—Rain v. Roper, 15 Fla. 121. 

Ill—Dunean v. Wickliffe, 5 Ill. 452. 


Ky.—Craig v. Foster, 3 J. J. Marsh. 
285; Carr v. Callaghan, 3 Litt. 365. 

Mo.—McQuitty v. Wilhite, 218 Mo. 
586, 117 SW 730, 131 AmSR 561. 

N. H.—Kidder v. Barr, 35 N. H. 235; 
Newton v. Swazey, 8 N. H. 9. 

N. J.—Collins v. Leary, 74 NOW, 
Eq. 852, 71 A 603; Miller v. Hender- 
son, 10 N. J. Eq. 320. 

Pa.—Rohrbacker’s Hst., 2 Pa. Dist. 
106, 12 Pa. Co. 4388; -Wilsoms Eist., 7 
Pa. Co. 459. 

Philippine.—Araneta_ v. 
pano, 14 Philippine 117. 


Tenn.—Hale v. Darter, 5 Humphr. 


Morgan, 2 


Monteli- 


79 
Va.—Boyd v. Magruder, 2 Rob. (41 
Va.) 761. 


W. Va.—Gallatin Land, ete., Co. v. 
Davis, 44 W. Va. 109, 28 SH 747. 


{a] Reason for rule.—This is nec- 
essary in order to afford the heirs an 
opportunity of contesting the fact 
whether their ancestor had done an 


act by which their interest in the 
property alleged to be conveyed 
should be divested. Carr v. Cal- 


laghan, 3 Litt. (Ky.) 365. 


[b] Unsuccessful purchaser can- 
not complain that all the heirs are not 
before the court, since it is a matter 
of no concern to whom the land is ad- 
judged if he is not entitled to it. 
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except such of them as have already conveyed in 
pursuance of the contract,®! and except where the 
bringing of sueh suit against the personal represent- 
ative alone is authorized by statute.°? 


Vendor’s widow who claims a dower or any other 
interest in the property is a proper party defendant 
to such suit by the purchaser.** 


Where vendor has devised his interest in the prop- 
erty, under contract of sale, the devisees of the land 
are necessary parties to a suit for the specifie per- 
formance of the contract;** and where the suit is 
brought by the purchaser, they are necessary par- 
ties defendant.®® Where the land is expressly de- 
vised to the executors, residuary .devisees are not 
necessary parties to a bill to compel the executors 
to execute a conveyance,®* or where the executor 
has the power of sale and conveyance, devisees are 
not necessary parties to a suit by him for specific 
performance of a contract of sale of land, sold to 
pay specific legacies;°* but where the vendor died 
possessed of a large amount of real property, other 
than that contained in the bond for conveyance, and 
leaves a residuary devisee, the complainant may 
bring in the heirs together with the residuary devi- 
see.°* 

[§ 453] (2) Personal Representatives. The per- 
sonal representative of a deceased vendor is a nec- 


Bogard v. Turner, 23 KyL 625, 63 SW 
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J. Eq. 149, 44 A 461 [aff 60 N. J. Ea. 
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essary party plaintiff, where the decree will require 
the purchase money to be paid to him.®® He is also 
ordinarily a necessary party defendant in a suit by 
the purchaser, since he is entitled to receive pay- 
ment;7° and is also a proper party defendant in 
such a suit as the representative of creditors to pay 
whom the property may be needed;*! but he is not 
a necessary party defendant, where by statute the 
suit may be brought against the heirs alone,’” or 
where he is also a devisee and is made a party in 
that character,?® or where the object of the bill is 
exclusively for specific execution of a contract, and 
not for compensation,?* or where he is not charged 
with any duty involving the land in question;*® and 
is not a necessary or proper party, where, because 
of full performance before suit by plaintiff, he has 
no interest in the ease.7® It has been held that the 
fact that one who gave an oral contract for land 
is dead and his administrator is made one of the 
defendants does not prevent the granting of specific 
performance.*7 


[§ 454] 6. Agent or Principal.** Where a person 
acts merely as agent for one of the parties to the 
transaction out of which the suit for specific per- 
formance arose, the principal is the necessary and 
proper party to the suit,’® and the agent ordinarily 
is not a necessary or proper party thereto,®® even 


principal or agent in general see 


426. 411, 45 A 966]; Newark Sav. Inst. v. | Agency §§ 604-607. 
61. Barnard v. Macy, 11 Ind. 536. sayeaiet: J. Ea. 406. eee one Inv. Co. v. George, 48 
; , Tr eee Glee. DE . C.—Castel v. Strange, 54. N. C.| Fed. 776; U.S. Fire Apparatus Co. v. 
cae oe te Nags pee leet ae 324 (where an account of profits is|G. W. Baker Mach. Co., 10 Del. Ch. 
Towa 256. 48 NW 73: Judd v. Mosely, | Sought). 421, 95 A 294; Brown v. Cash, 165 
30 Iowa 423; Shannon v. Taylor, 16 W. Va.—Hill v. Proctor, 10 W. Va. Towa 221, 145 NW 80; Morton v. Hage 


erman, 39 Minn. 277 note, 39 NW 497; 


Tex. 413; Ottenhouse v. Burleson, 11] 59. . 
tex. 87; Kegans v: Allcorn, 9 Tex: ; Morton y. Stone, 39 Minn. 275, 39 NW 
25: Thompson v. Duncan, 1 Tex. 485. kdehicnce /s0MeetS eye 6 Cal. Un-| 496. A 

[a] Such statute is permissive and ; : : : fa] illustra tion.—-4 corporation, 
does not preclude suit against the|,,lowa.—Judd v. Mosely, 30 Iowa] Which, acting through an agent. con- 

aes j ee Siios 423. tracted to sell to another corporation 
heirs. Judd v. Mosely, 30 Iowa 423. stock in a third, buyer corporation 

{b] It is proper to join the heirs Ky.—Allen v. Troutman, 1 Ky. Op.] knowing that agent was acting for 
or devisees as parties, although such 66. seller corporation, the latter was the 
joinder is not necessary. Ottenhouse Miss.—Southworth vy. Brownlow, 84] Proper party to enforce the contract. 


v. Burleson, 11 Tex. 87. 


Miss. 405, 36 S 522. 


U. S. Fire Apparatus Co. v. G.: W. 
Baker Mach. Co., 10 Del. Ch. 421, 95 A 


63. Armstrong v. Wyandotte Bridge 
Co., McC. (Kan.) 166. 


64. Coles v. Feeney, 
493, 29 A 172; 


65. Harris v. Johnson, 176 Ala. 
445, 58 S 426; Craig v. Johnson, 3 
J. J. Marsh. (Ky.) 572; ‘Newark Sav. 
Inst. v. Jones, 35 N. J. Eq. 406; Rohr- 
backer’s st.) 2° Pa. Dist-7106, 12° Pa. 
Co. 438; Wilson’s Est., 7 Pa. Co. 459. 


66. * Lee v. 5 T. B. Mon. 
(Ky.) 238. 


67. Varble v. Collins, 168 Ky. 247, 
181 SW 1115, AnnCas1916D 448. 


b2ieN., Jia Eg: 


Colston, 


68. Hubbard v. Johnson, 77 Me. 
139. 
69." Hays v. Hall, 4 Port, CAla.) 


374, 30 AmD 530; Muldrow v. Mul- 
drow, 2 Dana (Ky.) 386; Steenrod v. 
Wheeling; etc:, R.°“Co., 27°-Ws Va. 14 


70. U. S.—Bedilian v. Seaton, 3 F. 
Cas. No. 1,218, 3 Wall. Jr. 279. 


Fla.—Rain v. Roper, 15 Fla. 121. 


Ky.—Sanders v. Macey, 4 Bibb 457 
(where compensation for deficiency is 
claimed). 


N. H.—Kidder v. Barr, 35 N. H. 235.. 
N. J.—Kempton v. Bartine, 59 N. 


N.. J: —Coltax: ve iColfax, %32Nindt 
Kq. 206. 


[a] Where representative not 
party and no title shown.—Where the 
administrator of a decedent, who con- 
tracted to convey land, is not made a 
party to a bill for specific perform- 
ance, and complainant admits that 
decedent had no title, it is error to 
decree specific performance. South- 
oe v. Brownlow, 84 Miss. 405, 36 S 


72. Judd v. Mosely, 30 Iowa 423. 
73. Watson v. Mahan, 20 Ind. 223. 
74 Cowan v. Hite, 2 A. K. Marsh. 


(Ky.) 238. 


75. Eastman v. Eastman, 117 Me. 
276, 104 A 1. 


76. McCabe v. Healy, 138 Cal. 81, 
70 P 1008; Stewart v. Smith, 6 Cal. 
A. 152, 91 P 667; Armstrong v. Wyan- 
dotte Bridge Co., McC. (Kan.) 166; 
Freeman v. Swiger, 88 W. Va. 425, 
98 SE 440. 


77. Gove v. Armstrong, 88 Vt. 115, 
92 A 10. 
78. In suits in equity in general 


see Equity § 267. 
Parties to action by or against 


294, 

{b] City is necessary defendant to 
a suit for specific performance of a 
contract for sale of its bonds made 
by city officers as mere agents for the 
Cue Rollins Inv. Co. v. George, 48 F. 

76. 

[c] Intervention.—Where an agent 
sues to recover an agreed share of 
the profits of land bought by defend- 
ant from plaintiff’s principal for the 
benefit of both plaintiff and defend- 
ant, the principal, not knowing of the 
agent’s interest, could intervene and 
claim the agent’s interest. Brown v. 
Cash, 165 Iowa 221, 145 NW 80. 


80. Ala.—Haton v. Sadler, 215 Ala. 
161, 110 S 10. 


Cal.—San Diego Water Co. v. San 


Diego Flume Co., 108 Cal. 549, 41 P 
495, 29 LRA 839. 


Ill.— Roby v. Cossitt,.78 Ill. 638. 
Ind.—Dahoney v. Hall, 20 Ind. 264. 


N. Y.—Baeck v. Meinken, 33 Misc. 
371, 68 NYS 428; Boyd v.. Vander- 
kempya! Barbach. sie. 


Wash.—Capps_ iv. 
Wialishee 3S, oon ea Lie. 


W. Va.—Tavenner v. B 
a7 AS arrett, 21 W. 


Frederick, 44 


For later cases, developments and changes in the law see Annotations, same title and section number 
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though he is a party to the contract ;%1 except where 
the contract was made in his name,*? or where his 
relation to the transaction is such as to make him 
a trustee.’ Where a contract of sale designates 
the purchaser as agent without designating his prin- 
cipal, both the agent and his principal are necessary 
parties to a suit to compel a conveyance, in order 
that it may be determined who was the principal 
and what obligation the agent and principal owed 
to the vendor;** but it has been held that where 
the complaint does not show that the contract was 
made by defendant as agent for any one in partic- 
ular, the undisclosed principal is not a necessary 
party defendant.®® 


[§ 455] 7. Creditors. In a suit for specific per- 
formance of a contract to convey land, it is proper 
for plaintiff to join as defendants subsequent judg- 
ment*® or attachment or execution®’ creditors of 
the vendor; but an individual creditor of an as- 
signor of a contract for the sale of land has no stand- 
ing to intervene and object to a suit against the 
assignor for specific performance of the contract, 
where the assignor’s trustee in bankruptcy makes 
no objection after notice;** and where, pending such 
a suit, the purchase money is paid into court, and 
creditors of the vendor obtain judgments against 
him, and sell the property, they are not necessary 
parties to the suit.5° General creditors of a broker 
have no interest in, and are not necessary parties 
to, a suit by such broker against his principals who 
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the sellers of the stock, to compel performance of 
a contract.?° 


Under indemnity contract.? Creditors to whom 
claims are payable, under a contract of indemnity, 
are not only proper, but necessary, parties to a suit 
for specific performance of such contract.?2 


[§ 456] 8. Husband or Wife—a. Husband.?! A 
husband is a proper and necessary party to a suit 
by his wife, or her representative, against a third 
person for specific performance of a contract, where 
he has signed the contract with her,?* or where he 
has a direct and substantial interest in the suit,?® 
as where he has a possible right of curtesy in lands, 
the subject matter of the suit;9° or where his pres- 
ence is necessary to enable her to comply with her 
contract ;°7 unless some reason is shown why he 
should not or need not be made a party;®* but he 
is not a necessary party plaintiff with her to a suit 
for specific performance of a contract of sale, to 
which he was not a party;°? and where his rights, 
if any, will not be prejudiced by his omission as a 
party,’ and where he is hostile to the suit;? nor is 
he either a necessary or proper party to a suit 
against her for specific performance of a contract 
as to her property, where she has been relieved of 
the disabilities of coverture by decree.® 


[§ 457] b. Wife.t A wife who, together with a 
husband, is a party to a contract, is a necessary par- 
ty, either as plaintiff or defendant, to a suit for its 


had authorized the purchase of stock, and against 


Eng.—Nelthorpe v. Holgate, 1 Coll. 
203, 63 Reprint 384. - 


Ont.—Halero v. Cloughley, 12 Ont 
WW 311. 


[a] One who has no interest in 
‘lease or leased property, and who 
holds the lease in his name as agent 
of the real parties in interest, is not 
a necessary party defendant to a suit 
to compel performance of an agree- 
ment for an extension of the lease and 
a sublease. Capps v. Frederick, 44 
Wash. 38, 86 P 1128. 


81. Eaton v. Sadler, 215 Ala. 161, 
110 S 10. 
taj 'Lhus, in’ a suit for) specific 


performance of a contract of sale, 
providing for division of part pay- 
ment, if forfeited, between agent and 
vendor, the agent is not a necessary 
party, if a party to the contract, since 
the agreement between agent and 
vendor would determine disposition 
of part payment. Eaton vy. Sadler, 
205 Adas 161,110; S710. 


82. Pennsylvania, ete., R. Co. v. 
Ryerson, 36 N. J. Eq. 112. But see 
Capps v. Frederick, 44 Wash. 38, 86 P 
1128 (agent holding lease in his name 
for real parties in interest held not 
necessary party). 


83. Tavenner v. Barrett, 21 W. Va. 
656. 
84. Fineman v. Cutler, 273 Pa. 189, 


116 A 819. 


[a] Rule applied in a suit to com- 
pel a vendor to convey property sub- 
ject to a mortgage to the assignee of 
the purchaser in the contract. Fine- 
man v. Cutler, 273 Pa. 189, 116 A 819. 


85. Menier v. Donald, 98 Misc. 684, 
165 NYS 50. 


86. Morgan v. Morgan, 3 Stew. 
(Ala.) 383, 21 AmD 638; Seager v. 
Burns, 4 Minn. 141; Cantwell v. 
Barker, 62 Or. 12, 124 P 264, 265 [cit 


Cyels 

87. Horton v. Hubbard, 83 Mich. 
123, 47 NW 115; Brown v. Prescott, 
63 N. H. 61; Cantwell v. Barker, 62 
Or 12.0124 Pe2 64265) civ Cyeil: 


88. Reynolds’ Est., 35 Pa. Co. 31. 


89. Secombe y. Steele, 20 How. (U. 
S694, 5 Lised. 833, 


90. Roberts v. Keene, 74 Misc. 238, 
133 NYS 1091. 


91. Parties to actions on indemnity 
contracts in general see Indemnity 
§ 57. 

92. Segall v. Loeb, 218 Ala. 433, 
118 S 633; Croone v. Bivens, 2 Head 
(Tenn.) 339; Call v. Scott, 4 Call (8 
Va.) 402. 

93. Husband as party to suit in 
equity by or against wife in general 
see Husband and Wife §§ 732, 733. 


94. Heller v. Baird, 191 Wis. 688, 
210 NW 680. 


95. Ainger v. White, 85 Vt. 446, 
82 A 666. 
[a] Tlustration.—A husband liv- 


ing with his wife on a farm is a nec- 
esSary party to a suit by her against 
the administrator of a decedent’s es- 
tate to compel specific performance 
of decedent’s agreement with the wife 
to devise the farm to her after she 
and her husband had lived thereon, 
and done all that was required of 
them under the agreement, where the 
bill does not show that, by the agree- 
ment, the farm was to be devised to 
her as heresole and separate estate. 
Ainger v. White, 85 Vt. 446, 82 A 666. 


96. Tzeses v. Green, 105 N. J. Eq. 
12, 146 A 5938; Day v. Devitt, 79 N. J. 
Eq. 342, 81 A 368. 


97. Patterson v. J. D. Loizeaux 
Lumber Co., 93 N. J. Eq. 446, 116 A 
697 [rev 92 N. J. Eq. 569, 114 A 336]. 


[a] Rule applied.—Where a con- 


specific performance.° 


She is also a necessary party 


tract for the sale of property to a 
married woman required her to give 
a mortgage for the purchase price, 
which she could not do without her 
husband joining, the wife: does not 
show ability to perform, where the 
husband does not join in the bill for 
specific performance and profess his 
readiness to execute the mortgage. 
Patterson v. J. D. Loizeaux Lumber 
Co., 93 N. J. Faq. 446, 116 A 697 [rev 
92 N. J. Eq. 569, 114 A-336]. 


98. Tzeses v. Green, 105 N. J. Eq. 
12, 146 A 593; Ainger v. White, 85 
Vt. 446, 82 A 666. 


99.) Corblys v.. Corbly. 230ml as. 
1A, SINE 393 


1. Corbly v. Corbly, supra. 
2. Corbly v. Corbly, supra. 


[a] Thus, where a complainant 
seeks to have a life interest declared 
in property as the consideration for 
her assignment to defendant of a con- 
tract for the purchase of the prop- 
erty, complainant’s husband, who was 
not an actual party to the agreement 
and who is hostile to the suit, is not 
a necessary party although he en- 
joyed the benefit of the wife’s life 
interest before he abandoned her. 
Corbly v. Corbly, 280 Ill. 278, 117 NE 
393. 

3. Sims v. Adams, 78 Ala. 395. 


Removal of disabilities of cover- 
ture by decree in general see Hus- 
band and Wife § 324. 


4. Wife as party to suit in equity 
by or against husband in general see 
Husband and Wife §§ 734, 735. 


5. Wurn v. Berkson, 305 Ill. 231, 
137 NE 141 [rev on other grounds 223 
Ill. App. 86, and mod 309 Ill. 520, 141 
NE 293]. / 


[a] Illustration.—Where a _ con- 
tract for lease was signed by the 
wife of a prospective tenant, and the 
wife also signed a tentative copy of 
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to a suit by her husband for specific performance 
by a third person of a contract of sale of real estate, 
the title to which is in the wife,® or where the con- 
tract gives the husband the option of taking a deed 
already made to him and his wife.*’ By reason of 
her inchoate right of dower, she is a proper, although 
not a necessary, party to her husband’s suit for spe- 
cific performance of an agreement by which cer- 
tain land is to be conveyed to him in consideration 
of a deed of his land.’ She is not a necessary party 
plaintiff, where the only interest she has in the con- 
tract sought to be enforced is in community with 
her husband, and he is empowered to sue in behalf 
of the community, without joining her,’ or where 
the suit is for specific performance of a contract 
which does not require the deed to be made to her or 
the vendor’s lien notes to be executed by her, al- 
though the purchaser husband has requested the 
vendor to execute a deed to her.t® 


As defendant. A wife is not a proper party de- 
fendant to a suit against her husband for specifie 
performance of a contract by him to which she is 
not a party,'! to convey real property in which she 
has only a contingent dower or other interest,!* 
or an inchoate right of dower which she cannot be 
compelled to release, and which will not be affected 
by a decree of performance,** or in which she has 
no dower right;'* or for specific performance of 
a contract by the husband as executor to sell land, 
over which he had a power of sale.1®° The wife of 
one who purchased land pending a suit against his 


SPECIFIC PERFORMANCE . 


[§§ 457-458 


grantor and himself for specifie performance of 
the grantor’s contract to convey is not a necessary 
party to the suit,'® but she is at least a proper par- 
ty defendant to the purchaser’s suit, where her hus- 
band, the vendor, after the contract for sale, con- 
veys the lands to her, who was not a party to the 
contract, and she conveys to a third person.** 


Divorce agreement; remarriage.‘* Where an 
agreement between husband and wife, embodied in 
their divorce decree, is conditioned on the creation 
of a trust fund, the benefit of which shall go to a 
minor daughter, after the wife’s remarriage, the 
wife, after remarriage, is not a necessary party to 
an action by the daughter to compel the father to 
perform the agreement.+? 


[§ 458] 9. Lienholders; Mortgagor or Mortgagee. 
Where a contract of sale of land calls for title free 
from encumbrances, it is within the discretion of 
the trial court to permit or direct that lenholders 
be joined as parties in a suit for specific perform- 
ance of the contract.2° A subsequent mortgagee of 
land with notice of a prior contract of sale thereof 
is a proper party to a suit by the purchaser for spe- 
cific performance of the contract.*! A prior mort- 
gagee of land has been held\not to be a proper par- 
ty defendant to a suit by a purchaser thereof for 
specific performance by the vendor of his con- 
tract to convey;** nor a necessary party to a suit 
by the vendor for specific performance of the con- 
tract, where his interests will not be affected by the 
suit,?® as where the sale is made subject to the mort- 


the lease, which was not entered into, 
and the negotiations showed that she 
was to be made a party to the lease, 
the prospective tenant may not have 
specific performance of the contract, 
in a suit in which the wife is not 
made a party. Wurn v. Berkson, 305 
Tll. 231, 137 NE 141 [rev on other 
grouids 223 Ill. App. 86, and mod 
309 Ill. 520, 141 NE 293]. 


6. Muldon y. Brawner, 57 Fla. 496, 
49 S 124. - 


Lire MeGigey WII MUVECYSSS cao arden Ih I Eq. 
109, 71 A 404 {af— 78 N. J. Ba. 305, 
SIPAS TAs3iTs 


[a] Thus, if one suing to specifi- 
cally enforce a contract to convey 
land would exercise an option to take 
a deed already made to him and his 
wife by the vendor and his wife, his 
wife should be a party complainant, 
and the bill should allege the execu- 
tion of the deed and pray for its de- 
livery. Krah v. Wassmer, 75 N. 


Eq. 109, 71 A 404 [aff 78 N. J. Ea. 
305, 81 A 1133]. 

8. Knepper v. Eggiman, 177 Ind. 
56, 97 NE 161. 

9. Milliken v. Townsend, (Tex. 
Commn. A.) 16 SW (2d) 259 [aff 
(Civ. App.) 294 SW 938]. 

10. Beaton v. Fussell, (Tex. Civ. 
A.) 166 SW 458. 

11. Dixon v. Anderson, 252 Fed. 


694, 164 CCA 534; 
36 App. D. C. 476; 8 
thaler, 136 App. Div. 359, 120 NYS 
1004; Rochford v. Harbeson, 29 Pa. 
Dist. 895. 


[a] Rule applied.—On a bill for 
specific performance of an agree- 
ment for an exchange of properties, 
not signed by defendant’s wife, she 
is not a necessary party, as if she is 


Bride v. Reeves, 
Maas v. Morgen- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


unwilling to join in the conveyance 
the court may nevertheless require 
defendant to execute a deed in ac- 
cordance with his contract. Dixon 
MG aah 3 eis 252 Fed. 694, 164 CCA 


12. Taylor v. Mathews, 53 Fla. 776, 
44 S 146; Deniston v. Hoagland, 67 
Ill. 265; Galbraith v. Gedge, 16 B. 
Mon. (Ky.) 631. 


[a] Wife of surviving partner has 
no vested interest in real estate held 
as partnership stock, and need not be 
made a party to a suit to enforce 
specific performance of a contract for 
its sale. Galbraith v. Gedge, 16 B. 
Mon. (Ky.) 631. 


13. Bride v. Reeves, 36 App. D. C. 
476; Solomon y. Shewitz, 185 Mich. 
620, 152 NW 196, 3 ALR 557;. Rich- 
mond v. Robinson, 12 Mich. 193; 
Young v. Paul, 10 N. J. Eq. 401, 64 
AmD 456; Maas v. Morgenthaler, 136 
App. Div. 359, 120 NYS 1004. 


[a] In Wisconsin, however, it has 
been held that defendant’s wife is a 
proper, but not a necessary, party 
defendant to such suit, since she has 
an inchoate right of dower, and should 
she refuse to join in a conveyance or 
release her dower interest, it might 
become necessary to determine the 
value thereof and deduct it from the 
contract price. O’Malley v. Miller, 
148 Wis. 393, 134 NW 840. ‘ 


Inchoate right of dower in general 
see Dower §§ 105-200. 


14. Woolsey v. Draper; 103 Or. 103, 
201 Pvi7s0; e203 cbs 2s 


Dower rights of wife in general 
see Dower 19 C. J. p 448. 


15. Rochford v. Harbeson, 29 Pa. 
Dist. 895. 
16. Adams v. Rhodes, 143 Arky 172; 


220 SW 29. 


17. McVoy v. Baumann, 93 N. J. 
Eq. 360, 117 A 717 [aff 93 N. J. Ea. 
Go Sem aTeeAl “Tobie 


18. Effect in general see Divorce 
§§ 455, 456. 


19. Kendall v. Kendall, 
Div. 706, 193 NYS 661. 


{a] Reason for rule.—‘‘Manifestly 
the trust could not be set up now for 
the benefit of the plaintiff’s mother, 
and therefore any right of action she 
may have must necessarily be one 
for damages owing to the defendant’s 
failure to set up the trust, and would 
not be involved in the determination 
of the issues arising in this suit in 
equity to compel the defendant to 
set up the trust for the benefit of the 
plaintiff.” Kendall v. Kendall, 200 
App. Div. 706, 193 NYS 661, 664. 


20. 251 Fed. 
328. ; 
21. Jowers v. Phelps, 33 Ark. 465; 
International Paper Co. v. Hudson 
River Water Power Co., 92 App. Div. ° 

56, 86 NYS 736. . 


22. Chapman v. West, 17 N. Y. 125 
Laff 10 HowPr 367]; Tasker v. Small, 
3 Myl. & C. 63, 40 Reprint 848. 


{a] Plaintiff cannot bring in prior 
mortgagees of the land in question 
and other land, in order to adjust his 
equities with reference to the order 
of sale on a future foreclosure, or to 
secure the application of the purchase 
money he is to pay to the payment 
of the mortgage debt. Chapman v. 
West, 17 N. Y. 125 [aff 10 HowPr 367]. 


23. McCullough v. Sutherland, 153 
F. 418; Alabama Water Co. v. An- 
niston, 215 Ala. 120, 110 S 36; Jones 
v. School Dist. No. 48, 137 Ark. 414, 
208 SW 798. 


200 App. 


Bryan v. Barriger, 


— 
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gage.°* But on the other hand it has been held that 
a prior mortgagee or encumbrancer may be made a 
party to the suit if, by doing so, the title to the 
land can be cleared in a reasonable time, and with- 
out injury to the purchaser;?° and that such a mort- 
gagee 1s a necessary party to a suit to compel the 
execution of securities on real estate, although a 
decree is asked which will operate only on the in- 
terest of the party promising the security.?° 


Chattel mortgagee of a crop is a necessary party 
to a suit for specific performance of a contract of 
sale of the crop, where the validity of the mortgage 
is questioned;** but a mortgagee of a lease, with 
notice of and subject to an agreement to sublease, 
1s not a proper party to a suit for specific perform- 
ance by the sublessee.*§ 


Mortgagor is not a necessary party to a suit for 
specific performance by the mortgagee against a pur- 
chaser under a power of sale in the mortgage.?® 


[§ 459] 10. Trustee or Cestui Que Trust. In ac- 
cordance with the rules relating to cestuis que trus- 
tent as parties to suits in equity in general,®° a ces- 
tui que trust, as a general rule, is a necessary party 
to a suit for specific performance of a contract, 


Thus, where, at the time of a 
contract for the sale of all of the 
stock, assets, etc., of a corporation, 
there existed to the knowledge of all 
the parties a mortgage on the cor- 
porate property to a trustee to se- 


[a] 
26. 


27. 


SPECIFIC PERFORMANCE 


etc., Co., 97 Va. 341, 33 SE. 586. 
Caldwell v. Taggart, 4 Pet. (U. 
S.) 190, 7 L. ed. 828. 


Bishop v. Alabama Farm Bu- 
reau Cotton Ass’n, 215 Ala. 388, 110 
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which affects his interests, as such beneficiary,?1 
particularly where the trustee apparently has as- 
sumed an attitude hostile or adverse to the benefici- 
ary.** According to some authorities, however, a 
cestul que trust is not a necessary party to a suit 
for specific performance by or against the trustee, 
in which the trustee represents his interests;33 but 
he may properly be, made a party to such suit,?4 
and where matters are involved in the suit in which 
the trustee does not or has no authority to represent 
his interests, he is a proper and necessary party 
thereto.*® It has been held that a cestui que trust, 
under a will, is not a necessary party to a suit, by 
or against the trustee, to enforce a contract of sale 
made by the testator;*® and that where a purchas- 
er has made a conveyance in trust for creditors, such 
creditors, whether allowable parties or not, are at 
least not necessary parties to a bill by the vendor 
for specific performance.** Where the legal title 
to property is vested in the trustee, merely to secure 
the payment of money to a third person, the latter 
has no interest in the land itself, and is not a nee- 
essary party to a suit by the equitable owner to com- 
pel the trustee to convey the legal title tc him.*® 


Trustee. In accordance with the general rules,®® 


Chicago Title, etc., Co. v. Illi- 
nois Merchants’ Trust Co., 329 Ill. 
334, 160 NE 597; Bridgman v. Mc- 
Intyre, 150 Mich. 78, 113 NW 776. 


[a] Thus, where a contract to 


34. 


cure certain outstanding bonds, which 
the vendors agreed either to pay prior 
to conveyance or to suffer an abate- 
ment of the price equal to the amount 
due on the bonds on the day the con- 
veyance was made, the trustee was 
not a necessary party to a suit to en- 
force specific performance. McCul- 
lough v. Sutherland, 153 Fed. 418. 


[b] Holders of water company’s 
second mortgage bonds are not neces- 
sary parties to a city’s bill for spe- 
cific performance of the company’s 
contract to sell the waterworks to 
the city, which agreed to issue its 
second mortgage bonds to them. 
Alabama Water Co. v. Anniston, 215 
Ala. 120, 110 S 36. 


[c] Sale of part; mortgage of 
whote.—The fact that an owner of 
jand who has contracted to sell part 
thereof has mortgaged ‘the whole 
does not prevent a suit for specific 
performance by the purchaser with- 
out making the mortgagee a party; 
his interests not being affected by 
the suit. Jones v. School Dist. No. 
48, 137-Ark. 414, 208 SW 798. 


24. Irvin v. Irvin, 207 Ala. 493, 93 
SRo LT: 
[a] Rule applied.—Where a bill 


for specific performance shows that it 
is not the purpose of the parties to 
the sale or of complainant to ques- 
tion, controvert, or affect, by the re- 
lief sought, the title or interest of 
the trustee of the mortgage on the 
Jjand, but that the sale of the land 
is subject to the mortgage, and that 
the lien sought to be fixed by the 
decree is in subordination to such 
title and interest of the mortgagee, 
and the full discharge of the mort- 
gage and the execution of the decree 
will not affect the rights or remedies 
the mortgagee has against the mort- 
gagor or his Jands, the bill is not de- 
murrable for failure to join the trus- 
tee and mortgagee. Irvin v. Irvin, 
“207 Ala. 493, -93°S-51T. , 


25. Hudson v. Max Meadows Land, 


S a1. 


238. 
55 Reprint 496. 


29. Corder v. Morgan, 18 Ves. Jr. 
344, 34 Reprint 347. 


30. See Trusts [39 Cyc 453). 

31. Fla.—Internal Imp, Fund v. 
Gleason, 15 Fla. 384. 
Md.—Buckner  v. 

239, 145 A 550. 
Mo.—White v. Watkins, 23 Mo. 423. 


Jones, 


N. Ji—Day v. Devitt, 79'N. J. Ea. 
342, 81 A 368. 
N. C.—Thompson v. Appalachian 


Power Co., 158 N. C. 587, 73 SE 888. 


[a] Residuary beneficiary.—A 
grantor in a deed of trust, who is 
also residuary cestui que trust, is a 
necessary party to a suit brought by 
a purchaser at the trustee’s sale for 
specific performance of the contract 
of sale. White v. Watkins, 23 Mo. 
423. 


[b] Classis of church.—In an ac- 
tion to enforce specific performance 
of a contract for the purchase of 
college property, which was under the 
control of the classis of a church, the 
entire body need not be made parties 
plaintiff where there was a board of 
trustees sufficiently representative to 
bind the church. Claremont College 
v. Riddle, 165 N: C. 211, 81 SE 288. 


32. Title Guarantee, etc., Co. v. 
Henry, 208 Cal. 185, 280 P 959 [rev 
(App:) 274 P5725. internal ; Imp: 
Fund y. Gleason, 15 Fla. 384. 


33. Chicago Title, etc., Co. v. IIl- 
linois Merchants’ Trust Co., 329 Ill. 
334, 160 NE 597; Gibbs v. Blackwell, 
37 Ill. 191; Bridgman v. McIntyre, 
150 Mich. 78, 113 NW 776; Colorado, 
ete, Rei Co. VerBlair, S204 INP MY? <4o%, 
108 NE 840, 215 N. Y. 697, 109° NE 
1071, AnnCas1916D 1177; Gillies v. 
Manitoba Commercial Bank, 9 Man. 
165. 


Long v. Bowring, 33 Beav. 585, 


157 Md.f 


convey describes the purchaser as 
“trustee,” but does not express a 
trust, the trustee and cestui que trust 
may join in a bill for specific per- 
formance. Bridgman v. McIntyre, 
150 Mich. 78, 113 NW 776. 


35. Colorado, ete., R. Co. v. Blair, 
214 N. Y. 4°7, 108 NE 840, 215 N. Y. 
697, 109 NE 1071, AnnCas1916D 1177. 


36. Bissell v. Heyward, 96 U. S. 
580, 24 L. ed. 678; Newark Sav. Inst. 
v. Jones, 35 N. J. Eq. 406; Harden- 


bergh v. McCarthy, 130 App. Div. 538, 
114 NYS 1073. 


[a] Rule applied.—(1) The ab- 
sence of persons having an interest in 
the construction of a will from a suit 
by trustees under a will to compel 
a purchaser of the trust property to 
complete his purchase does not make 
it improper to require specific per- 
formance, there being no disputed 
question of fact, and the question of 
law involved not being so doubtful 
as to render the title unmarketable. 
Hardenbergh v. McCarthy, 130 App. 
Div. 538, 114 NYS 1073. (2) Where 
a testator devised his estate to his 
executors, in trust to provide an in- 
come for his widow and daughter dur- 
ing the widow’s life, the trust to ter- 
minate at her death, and the estate to 
be divided among testator’s children, 
the executors took title under the ex- 
press trust, and were the proper par- 
ties to carry out a contract by testa- 
tor to sell part of the land; and 
where, in an action against them for 
specific performance, it appeared that 
defendants were prepared to give full 
title as to the dower interest, the 
court properly refused to make the 
widow and heirs at law defendant. 
Hald v. Claffy, 131 App. Div. 251, 115 
NYS 561. 


37. Hanchett v. McQueen, 32 Mich. 
22; Goddin v. Vaughn, 14 Gratt. (55 
Va.) 102. 

338. Smith v. Sheldon, 65 Ill. 219. 

39. See Trusts [39 Cyc 452]. 
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a trustee is generally a proper and necessary party 
to a suit for specific performance of a contract, af- 
fecting the subject matter of the trust,#® and which 
involves the performance of some duty on his part ;*1 
but not where he has no interest in the controver- 
sy in any legal sense.*2, A person holding the legal 
title to land, as trustee for the vendor is a necessary 
party with the vendor in a suit for specific perform- 
ance of a contract for the sale or encumbrance of 
the property.*% 
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Previous trustee, who has been removed, and who 
did not join in the sale, is not a necessary party to 
a suit to compel a specific performance of a sale of 
the trust estate.*# 


Public trustee is a proper, but not a necessary, par- 
ty defendant to a suit for specific performance of 
a contract secured by a deed of trust in which he 
is named as trustee.*® 


X. PROCESS AND APPEARANCE*#¢ 
[By Henry H. Sxyuus] 


[§ 460] General rules relating to process*’ and 
appearance*’ in other civil actions, particularly 
those rules which relate to process and appearance 
in suits in equity,*® ordinarily apply in a suit for 
specific performance.°® In a suit against several 
purchasers, who haye entered into the contract of 
sale as an entirety, all of them must be served with 
process,°! and where, because of the lack of such 
service, jurisdiction is not obtained over the person 
of one of them, specific performance of the entire 
contract cannot be decreed against another purchas- 
er who voluntarily appears.°” 

Suit in personam. Where the suit is regarded as 


40. Warner v. Wood, 200 Fed. 542,| (N. Y.) 581. 
118 CCA 636; Wilson v. Spry, 145 Ark. 45 
21, 223 SW 564; Mowbray v. Dieck- 106 136 P 1014 
man, 9 App. Div. 120, 41 NYS 82; Mc- z : 
Cadden v. Central Trust Co., 92 Misc. [a] 


McKeown v. Lawrence, 56 Colo. 


Thus, in an action for breach 


in personam,°* relief may be granted against defend- 
ant only where he has been personally served with 
process.°* Accordingly, in the absence of statute, 
a suit to compel the specific performance of an or- 
dinary contract to sell and convey real estate, as 
a suit in personam,°® may be maintained only where 
defendant has been personally served with process 
within the jurisdiction,®* or where he voluntarily 
appears in the suit;°7 or, in case of a nonresident, 
where he enters the jurisdiction and is personally 
served with process,°* and in such a case it is not 
sufficient that the nonresident defendant is construe- 
tively served with process by publicaiion,®® or is 


156 Ind. 1, 4, 58 NE 1057 (where the 
court said: “The statutes of this 
State authorize constructive service 
of non-residents only in certain cases, 
of which a case for specific perform- 


413, 156 NYS 73. 


41. McCadden v. Central Trust Co., 
92 Mise. 413, 156 NYS 73. 


‘fa] Thus, in an action by a holder 
of a temporary bond of a corporation 
to compel delivery of a permanent 
bond, the trustee, which had refused 
to certify bonds for plaintiff, is a 
necessary party. McCadden v. Cen- 
tral Trust Co. of New York, 92 Misc. 
413, 156 NYS 73. 

42. San Diego Water 
Diego Flume Co., 108 Cal. 
495, 29 LRA 839. 


[a] Thus, where trustees are -ap- 
pointed under a contract to control 
and operate certain properties for 
the use and benefit of the respective 
parties to the contract, such trustees 
are Simply the agents of the parties 
to the contract, and have no inter- 
ests in the controversy in any legal 
sense, and are not required to be 
joined as parties defendant in an 
action for specific performance of the 


San 
41 P 


Com. 
549, 


contract. San Diego Water Co. v. 
San Diego Flume Co., 108 Cal. 549, 
41 P 495, 29 LRA 839. 

43... Wilson -v. Spry, 145 Ark. 21, 


223 SW 564; Mowbray v. Dieckman, 
9 App. Div. 120, 41 NYS 82; Morrow 
v. Lawrence University, 7 Wis. 574. 


[a] Corporation as trustee.—In a 
purchaser’s action against vendor for 
specific performance under agreement 
for an option to purchase lands, a cor- 
poration holding the naked title there- 
to in trust for the vendor, without 
beneficial interest therein, is a neces- 
sary party, that it might be required 
to make a deed to effectuate the trans- 
fer. Wilson v. Spry, 145 Ark. 21, 223 
SW 564. 


Holder of legal title as necessary 
party in general see supra § 437. 


44. Champlin v. Parish, 3 Edw. 


of the terms cf a loan contract se- 
cured by a deed of trust to the public 
trustee, with prayer for specific per- 
formance, or in the alternative for a 
rescission of the agreement, the pub- 
lic trustee, while not a necessary par- 
ty defendant, is a proper defendant. 
McKeown v. Lawrence, 56 Colo. 106, 
136 P 1014. 

46. Process and appearance in 
equity in general see Equity §§ 357-— 


373. 


47. See Process 50 C. J. p 432. 

48. See Appearances 4 C. J. p 1312. 

49. See Equity §§ 357-373. 

50. See cases infra this note, and 
notes 51-71. 

[a] Service on foreign corporation. 


—In a suit against a foreign corpo- 
ration having a usual place of busi- 
ness in the state, for specific perform- 
ance of a contract to assign and con- 
vey letters patent of the United 
States, and personal chattels in the 
state, service by subpcena upon the 
treasurer of the corporation is not 
sufficient. Desper v. Continental Wa- 
ter Meter Co., 137 Mass. 252. 


‘ 51. Banco Minero v. Ross, 
Civ. App.) 138 SW 224, 


(Tex. 


52. Banco Minero v. Ross, supra. 
53. See supra § 2. 
54. Huntington First Nat. Bank v. 


Henry, 156 Ind. 1, 58 NE 1057. 


[a] Thus, in an action on a note 
delivered to plaintiff as collateral se- 
curity for a loan, and which by mu- 
tual mistake and inadvertence was 
not indorsed, plaintiff is not entitled 
to an order of court for the indorse- 
ment of the note, where the payee 
is a nonresident and was brought into 
court only by constructive notice. 
Huntington First Nat. Bank v. Henry, 


ance is not one’’). 

55. See generally supra § 2. 

56. U. S.—Boswell v. Otis, 9 How. 
336, 18 L. ed. 164. 

Ind.—Light v. Doolittle, 77 Ind. A. 
187, 183 NH 413. 


Kan.—Horner v. Ellis, 75 Kan. 675, 
90 P 275, 121 AmSR 446. 


Md.—Worthington vy. Lee, 61 Md. 
530. 
Mass.—Merrill v. Beckwith, 163 


Mass. 5038, 40 NE 855. 


Tex.—Banco Minero vy. Ross, (Civ. 
A.) 138 SW 224. 


meat Worthington v. Lee, 61 Md. 
ov. 
58. Dooley v. Watson, 1 Gray 


(Mass.) 414; Shafer v. O’Brien, 31 W. 
Va. 601, 8 SE 298; Burrall v. Hames, 
5 Wis. 260. 


[a] Foreign corporation.—A per- 
sonal decree may be rendered for spe- 
cific performance against a foreign 
corporation upon which actual. serv- 
ice has been had within the state un- 
der the provisions of the state stat- 


ute. Shafer v. O’Brien, 31 W. Va. 601, 
8 SE 298. 

59. U. S—Adams vy. Heckscher, 83 
Fed. 281. ; 


Ga.—Reeves v. Tarnok, 161 Ga. 838, 
131 SE 891; Bank of Floral City v. 
Warnock, 144 Ga. 117, 86 SE 249; 
aa v. Flowers, 133 Ga. 216, 65 SE 


Di —Snell ty) Hall 263) Tl ote Ob 
NE 16; Fowler v. Fowler, 204 Ill. 82, 
68 NE 414. 


Kan.—Horner vy. Ellis, 75 Kan. 675, 
90 P 275, 121 AmSR 446. 


Mont.—Silver Camp Min. 
Dickert, 
LRA 940 


CO sve 
31 Mont. 488, 76 P 967, 67 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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personally served outside the state.®° 


Suit imrem. Where, however, the suit, as in case 
of a suit for the conveyance of real estate, is re- 


garded as in rem,*! in accordance 


construing statutes, relating to constructive service 
of process by publication,®? service by publication 
in the manner provided by statute’? may be made 


on a nonresident defendant.®4 
Extraterritorial service. 


nonresident defendant, where th 


In accordance with gen- 
eral rules,°> personal service without the state, as 
authorized by some statutes,*® may be made on a 
suit for specifie 
performance is one in rem;*7 but not where the 
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with the rules, 


defendant personally.%s 
izes such service on one or more of the principal 
defendants, service locally on a defendant who is not 
a principal defendant, is not sufficient to sustain ex- 
traterritorial service on a defendant against whom 
a personal decree would be required.®® 


On personal representative. 
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Where the statute author- 


Under a statutory 


provision that specific performance of a decedent’s 


relief, if granted, would require a decree against 


[§ 461] A preliminary injunction, as an ancillary 
of specific performance,’® may, in the discretion of 


Tex.—Hearst v. Kuykendall, 16 Tex. 
327; Kinkead v. Clark, (Civ. A.). 239 
SW 717. 


[a] Constructive service by pub- 
lication is not sufficient where the 
purchaser, instead of demanding, and 
offering to accept, such title as de- 
fendant may have, he demands as con- 
ditions precedent to a decree passing 
the title, that defendant be required 
to furnish him, as agreed, with an 
abstract showing a perfect title, and 
pay him money damages resulting 
from the delay in performing the con- 


tract. Adams v. Heckscher, 83 Fed. 
281. 

60. See infra text and notes 67, 68. 

61. See supra § 2. 

62. See Equity § 367; Process §§ 
105-212. 

63. See statutory provisions. 

64. U. S.—Boswell v. Otis, 9 How. 
336, 13 L. ed. 164; Hollingsworth v. 
Barbour, 4 Pet. 466, 7 L. ed. 922; 
Adams v. Heckscher, 83 Fed. 281; 


Single v. Scott Paper Mfg. Co., 55 Fed. 
553; Porter Land, etc., Co. v. Baskin, 
43 Fed. 323. 

Cal.—Seculovich v. Morton, 101 Cal. 


673, 36 P 387, 40 AmSR 106; Tutt v. 
Davis, 13 Cal. A. 715, 110 P 690. 


D. C.—Simmons v. Fry, 19 D. C. 
472. 

Ga.—Watters v. Southern Brighton 
Mills, 168 Ga. 15, 147 SE 87. 


Ky.—Grubbs v. Steele, 15 B. Mon. 
570. 

Md.—Hollander v. Central Metal, 
etc., Co., 109 Md. 131, 71 A 442, 23 
LRANS 1135. 

Mont.—Silver Camp Min. Co. v. 
Dickert, 31 Mont. 488, 76 P 967, 67 
LRA 940. 

N. J.—McVoy v. Baumann, 93 N. J. 
GOS Say tele AlN 2 Dynal 29'S) Nip diem Cle 
360,117 A 717]. 


N. Y.—Garfein v. McInnis, 248 N. 
Y. 261, 162 NE 73. 


Or.—Hawkins v. Doe, 60 Or. 
119 P 754, AnnCas1914A 765. 


S. C.—Bush v. Aldrich, 96 SE 922. 


437, 


Va.—Clem v. Givens, 106 Va. 145, 
55 SE 567. 
[a] Illustrations.—(1) A suit for 


specific performance of a contract for 
the conveyance of land situated with- 
in the jurisdiction of the court, the 


XI. INJUNCTIONS”, 
[By Henry H. Sxyues] 


decree in which suit operates, by stat- 
ute, ipso facto to convey the prem- 
ises regardless of the action or in- 
action of the parties in complying 
with the decree, is a proceeding in 
rem within the rule that such pro- 
ceeding may be maintained as to prop- 
erty within the jurisdiction of the 
court, although the defendants can- 
not be personally served within the 
jurisdiction. McVoy v. Baumann, 93 
Ne eBige 638. U1 TAN 12/5. fra fh 9)3) ING rd. 
Hove 360; “LET Al ea (2p) inder 
Statutes providing that, in suits to 
enforce contracts, the court may or- 
der notice to be given non-resident 
defendants, and prescribing how the 
notice shall be given, and authoriz- 
ing appointment of a trustee to exe- 
cute a deed decreed to be executed, 
While a nonresident cannot be com- 
pelled to execute a deed under a con- 
tract to convey, the court can ap- 
point a trustee to convey his title, and 
to that end the proceedings are in 
rem and not in personam, and sustain- 
able by publication service. Hol- 
lander v. Central Metal, etc., Co., 109 
Md. 131, 71 A 442, 23 LRANS 1135. 


{b] A specific performance suit by 
a purchaser or his assigns is quasi 
in rem, and, if proper proceedings for 
so-called “service by publication’’ be 
duly had, jurisdiction may thereby be 
acquired for a valid and effectual de- 
cree against nonresident defendants 
who neither appear voluntarily nor 
are served with process in this state. 
McVoy v. Baumann, 93 N. J. Hq. 360, 
HAN Ae ATs Tati: OoNiw Oe) EUGesOo.O,. daly 
ING YAM Ke 


{c] Form of order of publication. 
—Where the suit is not only for spe- 
cific performance, but seeks to compel 
defendant to furnish an abstract 
showing a perfect title, and also mon- 
ey damages for delay in performance, 
an order of publication stating that 
the suit is “to obtain judgment for 
specific performance of contract to 
convey” certain specified lands is not 
a sufficient compliance with a statu- 
tory provision requiring the order to 
state briefly the ‘‘object and general 
nature’”’ of the petition. Adams v. 
Heckscher, 83 Fed. 281. 


{d] Description of land in order 
of publication.—An order for publica- 
tion service in a Suit to specifically 
perform a contract to convey suffi- 
ciently described the land where it de- 
scribed it as a lot of ground on the 
east side of a ten-foot alley in the 
rear of specified streets, as being sub- 
ject to a specified annual ground-rent 


contract to convey shall not be decreed unless the 
executor or administrator has been personally served 
with a copy of the petition and notice of the proceed- 
ings,’° a decree ordering a conveyance is errone- 
ous where no such service has been made.74 


the court,** be granted for the purpose of preserv- 
ing the status quo until the determination of the 


created by a lease between specified 
persons, of specified date, recorded 
ata specified place; and where it spec- 
ified defendant’s interest in the re- 
version, and stated that plaintiff no- 
tified defendants of its desire to re- 
deem the rent, and sent them a deed 
Which they refused to execute. Hol- 
lander v. Central Metal, etc., Co., 109 
Md. 131, 71 A. 442, 23 LRANS 1135. 


65. See Equity § 367; Process §§ 
213-219. 

66. See statutory provisions. 

67. Garfein v. McInnis, 248 N. Y. 


261, 162 N.E. 73. 


68. Adams v. Heckscher, 80 Fed. 
742; Light v. Doolittle, 77 Ind. A. 187, 
133 N-E. 413; Spurr v. Scoville, 3 
Cush. (Mass.) 578; Graybill v. Mau, 
30 Pa. Dist. 488. F 


69. Graybill v. Mau, supra. 
70. See statutory provisions. 
71. Sander-Boman Real-Estate Co. 


v., Yesler, 2 Wash. 429, 27 P. 269. 


_ [a] Published notice of proceed- 
ings, directed to ‘‘the personal repre- 
sentatives and all persons interested 
in the estate,” is not insufficient be- 
cause not directed to the “creditors, 
heirs, devisees, or personal represen- 
tatives” of the decedent. Sander- 
Boman Real-Estate Co. v. Yesler, 2 
Wash. 429, 27 PB. 269. 


72. Injunction and specific per- 
Foreence compared see Injunctions § 


Injunctions in general see Injunc- 
tlLon'Stoe, Care Del. 


73. Lewman v. Ogden, 143 Ala. 351, 
42 So. 102, 5 AnnCas 265; Chambers 
v. Alabama Iron Co., 67 Ala. 353; 
Florin v. Rayman, 176 Ill. A. 106; Al- 
len v. Burke, 2 Md. Ch. 534. And see 
cases infra notes 74-77. 


74. Lowery v. Cole, 47 Mont. 64, 
ee 410. And see cases infra notes 
75-77. 


{a] Discretion not abused.—The 
fact that the complaint seeking spe- 
cific performance of a contract, under 
the terms of which defendant agreed 
inter alia to take over certain lots 
owned by plaintiffs in discharge of a 
judgment held by her, and asking a 
preliminary injunction restraining 
conduct on defendant’s part which, 
but for the restraint, would result 
in a condition rendering a final de- 
cree in favor of plaintiffs ineffective, 
fails to allege that defendant was 
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controversy on its merits, where it appears from 
the bill that the suit for specific performance is 
at least prima facie based on good grounds,‘® al- 
though some features of the contract cannot be 
and when necessary to do complete 
justice in the case, both a mandatory and restrain- 
Sueh an injune- 
tion has been held proper for the purpose of pre- 
serving the property involved in such condition as 
to enable the court on final hearing to render ef- 
fective its decree in case it should be in-favor of 


enforced ;*° 


ing injunction may be granted."? 


insolvent, does not render the court’s 
action in granting the injunction er- 


roneous. Lowery v. Cole, 47 Mont. 
64, 130 P. 410. 

75. U. S.—Texas Co. v. Central 
Fuel Co., 194 Medi 1, 114 CCA 21; 


Henry L. Doherty & Co. v. Rice, 186 
Fed. 204 [aff 184 Fed. 878, 107 CCA 


202]; Ross v. Union Pac. R. Co., 20 
F. Cas. No. 12,080, Woolw. 26. 

Cal.—Farnum v. Clarke, 148 Cal. 
610, 84 P. 166. 

Del.—Hlliott v. Jones, 11 Del. Ch. 
283, 101 A. 872. 

Ga.—Purcell v. Pilgrim, 152 Ga. 


61, 108 S.E. 515; Dowling v. Doyle, 
149. Ga. ,12%,.102 .S:E. 27; _Gunby: wv. 
Thompson, 56 Ga. 316. 


Tll.—-Florin v. Rayman, 176 Ill. A. 
06, 


Ky.—-Stovall v. McCutchen, 107 Ky. 


577, 54 S.W. 969, 92 AmSR 373, 47 
LRA 287. i 
Mass.—Bauer Wis International 


Waste Co., 201 Mass. 197, 87 N.E. 637. 
Miss.—Bellamy v. Shelton, 26 Miss. 
0. 


Mont.—Lowery v. Cobe, 47 Mont. 
64, 130 P. 410. 

N. J—Hurd v. Groch, (Ch.) 51 A. 
-278; Huffman v. Hummer, 17 N. J. 
Eq. 263. 


N. C.—Combes v. Adams, 150 N. C. 
64, 63 S.E. 186. 


Porto Rico.—Semidey v. Izquierdo, 
10 Porto Rico Fed. 114. 


Vt.—Wilkins v. Somerville, 80 Vt. 
48, 66 A. 893, 11 LRANS 1183, 130 Am 
SR 906. 


Va.—Parker v. Murphy, 152 Va. 173, 
146 S.E. 254. 


Wash.—Dare v. Mt. Vernon 
Cos lei Wash. 11% (208 E609: 


W. Va.—Carnegie Natural Gas Co. 
v. South Penn Oil Co., 56 W. Va. 402, 
49 S.E. 548. 


Wis.—Inglis v. Fohey, 136 Wis. 28, 
LG RNAW*. S57: 


Eng.—Strelley v. Pearson, 
1D Pa 15 leh 


Ont.—In re Skill, 17 Ont. L. 186, 11 
OntWR 191, 339%12 OntWR 361. 


[a] Tliustrations.—(1) Where 
plaintiff sued for the specific per- 
formance of a contract to convey real 
estate in his possession, the court 
properly preserved the status quo 
pending the litigation by granting an 
injunctional order restraining de- 
fendant from interfering with plain- 
tiff's possession, and by requiring 
plaintiff to pay a monthly rental into 
court to abide the event of the ac- 
tion. Inglis v. Fohey, 136 Wis. 28, 
116 N.W. 857. (2) In an action for 
specific performance of an agreement 
to take a colliery lease, where the les- 
see had long retained possession and 
had worked the coal and then threat- 
ened to cease pumping, a motion for 


Inv. 
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even though the 
forceable;§? but 


an injunction to restrain the lessee 
from ceasing pumping was a proper 
motion for the preservation of the 
property pending the action. Strel- 
ley v. Pearson, 15 Ch. D. 113. 


{b] Injunction may be granted to: 
(1) Enjoin a vendor’s judgment for 
recovery of land. Bellamy v. Shelton, 
26 Miss. 250. (2) Prevent defend- 
ant from disposing of the property 
prior to trial. Elliott v. Jones, 11 Del. 
Ch: ~ 283)" 101" AL 487258) (3) abrevent 
lessee installing pool tables in room 
sublet to another, under contract of 
latter to install such tables. Purcell 
v. Pilgrim, 152 Ga. 61, 108 SE 515. 
(4) Prevent vendor withdrawing 
deed from escrow. Wilkins v. Somer- 
ville, 80 Vt. 48, 66 A. 893, 130 AmSR 
906;,. Li GRANS' 11835 ‘(5) »)Prement 
operation of oil well. Carnegie Nat- 
ural Gas Co. v. South Penn Oil Co., 
56 W. Va. 402, 49 S.H. 548. (6) Pre- 
vent trespass interfering with plain- 
tiff’s possession. Hodfield v. Bartlett, 
66 Miss..634, 29 N.W.. 639. €7) -Re- 
strain, in an action for specific per- 
formance of a contract to buy land, 
an action. at law by the purchaser to 
recover the deposit money until the 
question of waiver of time essence 
clause of the contract can be deter- 
mined at final hearing. Huts Thea- 
tres v. Shender, 99 N. J. Eq. 483, 133 
A. 525. (8) Restrain grantee from 
taking possession under conveyance 
from owner in breach of prior con- 
tract giving optionee first privilege 
of buying property. Parker v. Mur- 
Phy;) L522 Viak alse lL 46h Ss 254659169) 
Restrain merchant from keeping open 
place of business after a certain hour, 


in violation of agreement of mer- 
chants to close at that time. Stovall 
v. McCutchen, 107 Ky. 57%, 54. SW. 


969, 92 AmSR 373, 47 LRA 287. 


[c] Assignee of a contract for the 
sale of land, who brings an action 
for specific performance of the con- 
tract, is entitled to incidental injunc- 
tive relief restraining the vendors 
from disturbing the possession of one 
holding under a contract from the as- 
signee. Dare v. Mt. Vernon Inv. Co., 
121 Wash. 117, 208 P. 609. 


{d] Effect against subsequent pur- 
chasers.— Where a creditor, instead of 
suing to reach and apply equitable as- 
sets to his debts or of seizing the 
debtor’s goods on attachment, sues 
for specific performance of an agree- 
ment to turn over the goods to him, 
if the debt is not paid, an injunction 
against removing, incumbering or dis- 
posing of the goods pending the bill 
does not operate as an equitable at- 
tachment or lien superior to the rights 
of a purchaser of the goods after 
such agreement. Hesse v. Lockwood, 
264 Mass: 524, 163 N.E. 86. 


76. Elliott v. Jones, 11° Del. 
283,°1012 ASL872. 


(Taf baylol, We Florida East Coast 
R. Co., 54 Fla. 635, 45 So. 574, 127 Am 


Ch. 


on 155, 16 LRANS 307, 14 AnnCas 
to. 
78. Rice v. H. L. Doherty & Co., 
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plaintiff;78 or where an, injury apprehended from 
breaches of the contract is of a nature not capable 
of adequate compensation in damages at law;’° or 
where defendant probably will, before the hearing, 
render himself incapable of executing the contract,*” 
or where he is contractually excluded from using 
the subject matter.$+ f 
liminary injunction to restrain a violation of the 
contract may be granted if the equities require it, 


It has been held that a pre- 


contract is one not specifically en- 
on the other hand it has been held 


184 Fed. 878, 107 CCA 202 [aff 186 
Fed.. 204]; Rivers v. Landrum, 145 
Ga. 103, 88 S.H.''576; Cole v. Cole 
Realty Co., 169 Mich. 347, 135 N.W. 
en Lowery v. Cole, 47 Mont. 64, 130 
P. 410. 


[a] Illustration.—Where a bill for 
specific performance of a contract 
with a corporation to’ purchase shares 
of its own stock alleges the prospec- 
tive sale and dissipation of defend- 
ant’s property and the impairment of 
its financial responsibility, plaintiff is 
entitled to an injunction to preserve 
the assets of defendant. Cole v. Cole 
Etes ity Co., 169 Mich. 347,-135 N.W. 


[b] Injunction may be granted to: 
(1) Restrain administration of prop- 
erty as that of decedent, pending a 
suit to enforce a contract of decedent 
to bequeath property to plaintiff. 
Rivers v. Landrum, 145 Ga. 103, 38 
S.E. 576. (2) Enjoin foreclosure 
sale of property covered by the con- 
tract. Lowery v. Cole, 47 Mont. 64, 
130 P. 410. 


79. Chambers v. Alabama Iron Co., 
67 Ala. 353; Halstead v. Schnitzpahn, 
152 N.Y.S. 561. And see cases supra 
note 78. 


{a] Injury not shown.—In an ac- 
tion for specific performance of a con- 
tract, by which defendant agreed to 
furnish plaintiff with certain patented 
devices at a fixed price and plaintiff 
agreed to equip a sales office for plac- 
ing the device on the market and to 
take a specified number within a spec- 
ified time, and which recites a con- 
sideration, allegations that defend- 
ant’s refusal to perform will cause 
irreparable loss, without an allegation 
of defendant’s insolvency, and that it 
will be difficult to establish the meas- 
ure of damages if there is no specific 
performance, does not show facts 
from which irreparable injury will 
follow, so as to justify an injunction 
pendente lite. Halstead v. Schnitz- 
pahn, 152 N.Y.S. 561. 


80. Ross v. Union Pac. R. 
F. Cas. No. 12,080, Woolw. -26. 


81. Chadeloid Chemical Co. v. H. 
B. Chalmers Co., 243 Fed. 606, 156 
CCA 304. 


[a] Use of patents or inventions. 
—In a suit to compel the assignment 
of patents an injunction restraining 
defendants from any future use of the 
patents or inventions is proper, where 
defendants are excluded by contract 
from any use of the patents or inven- 
tions. Chadeloid Chemical Co. v. H. 
B. Chalmers Co., 243 Fed. 606, 156 
CCA 304. 


82. Texas Co. v. Central Fuel Co., 
194 Fed. 1, 114 CCA 21. 


Injunction and specific performance 
compared in general see Injunctions § 


Injunction as alternative or addi- 
tional relief see infra § 585. 


Cory 20 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that such an injunction will be granted only where 
a decree of specific performance cannot be en- 


forced.82 


Injunction not granted. A temporary ancillary 
Injunction will not be granted, even though plain- 
tiff may be subject to loss and inconvenience,** where 
the allegations of the bill do not warrant a decree 
for specific performance;*® as where the contract 
1s disputed or uncertain in its terms;%® or where 
plaintiff’s right sought to be protected is for any 
reason doubtful,*? or where it does not appear that 
an injunction is appropriate and just,** or neces- 
sary for plaintiff’s protection;$® or where it does 
not appear that there is any danger of loss to com- 
plainant for which he cannot obtain compensation 
It should not be granted on an ex 
parte application where the effect of the injunction 
would be to deprive the party enjoined of his right 
of property to the thing in dispute.®! 


Application to agreement to lease, or in lease. 


in damages. 


83. Roquemore v. Mitchell, 
Ala. 475, 52 So. 423, 140 AmSR 52; 
Farnum v. Clarke, 148 Cal. 610, 84 P. 
166; McKevitt v. Sacramento, 55 Cal. 
wee l17, 203. P..132. : 


[a] “Injunction is only granted as 
‘auxiliary to the decree; and, where 
the decree itself cannot be enforced, 
the court will not attempt to restrain, 
but will leave the party complaining 
of the breach to his remedy at law.” 
Roquemore v. Mitchell, 167 Ala. 475, 
480, 52 So. 423, 140 AmSR 52. 


[b] ®hus where money was left to 
a city in trust to purchase land for a 
park and equip it, and the proper offi- 
cers entered into a contract to pur- 
chase certain land, and the sellers 
brought an action for specific per- 
formance, it was proper for the court, 
when it determined that a contract 
existed which was capable of being 
specifically performed, to prevent the 
breach of the agreement by injunc- 
tion, the city intending to divert the 
fund. McKevitt v. City of Sacramen- 
EO. Wal. Al 1073203 RP. 132. 


Injunction and specific performance 
compared see Injunctions § 281. 


84. Swift v. Delaware, etc., R. Co., 
66 N. J. Eq. 34, 57 A. 456. 


85. U. S.—Ross v. Union Pac. R. 
Co., 20 F. Cas. No. 12,080, Woolw. 26. 


Ala.—Roquemore v. Mitchell, 167 
Ala. 475, 52 So. 423, 140 AmSR 52; 
Lewman y. Ogden, 143 Ala. 351, 42 So. 
102, 5 AnnCas 265. 


Fla.—Taylor v. Florida Hast Coast 
R. Co., 54 Fla. 635, 45 So. 574, 127 
AmSR 155, 16 LRANS 307, 14 Ann 
Cas 472. 

Mada.—Gelston v. Sigmund, 27 Md. 
334; Geiger v. Green, 4 Gill 472; Al- 
len v. Burke, 2 Md. Ch. 534. 


N. J.—Campbell v. Hough, 73 N. J. 
Eq. 601, 68 A. 759 (contract “palpably 
unenforceable’); Swift v. Delaware, 
etc., R. Co., 66 N. J. Hq. 34, 57 A. 456; 
Parkhurst v. Kinsman, 6 N. J. Eq. 
600. 

N. Y.—Fargo v. New York, etc., R. 
Co., 3 Misc. 205, 23 N.Y.S. 360. 

N. C.—Jones v. Boyd, 80 N. C. 258 
(suit premature). 

R. I.—Hazard v. Hope Land Co., 69 
A. 602, 849, 18 LRANS 293. ; 
; e6. Lucas v. Milliken, 

816. 
87. 


139 Fed. 


Lucas v. Milliken, supra. 
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AT , : : r 
Where specific performance is sought by a lessee 
to force the making or renewing of a lease in ac- 


cordance with a prior agreement, injunction will ’ 


88. Taylor vy. Florida East Coast 
R. Co., 54 Fla. 635, 45 So. 574, 127 Am 
SR 155, 16 LRANS 307, 14 AnnCas 
472; Powichrowski v. Sicinski, 139 
Md. 376, 114 A. 899. 


[a] As to property not connected 
with contract.—In an action for spe- 
cific performance of a contract to pur- 
chase a building and stock of goods, 
court could not interfere by injunc- 
tion with disposition of property of 
defendants in no way connected with 
the contract. Powichrowski v, Sicin- 
ski, 139 Md. 376, 114 A. 899. 


Shammas v. Bates, 9 F.(2d) 
423; Quaker Oil & Gas Co. v. Jane 
Oil & Gas Co., 63 Okl. 234, 164 P. 671; 
Josey v. Perlstein, 48 Tex. Civ. App. 
355, 107 S.W. 558. 


[a] Filing of suit‘ (1) for spe- 
cific performance of a contract for a 
lease, is ample protection against any 
person who may, pending the suit, 
lease of defendant, and therefore ob- 
viates the necessity of an injunction 
against defendants entering into such 
a contract. Josey v. Perlstein, 48 
Mem Cive App: 355,, LOT -S.W.1bos. 2) 
Operation and effect of lis pendens in 
general see Lis Pendens §§ 86-108. 


{[b] Recording a contract of sale 
(1) sought to be specifically enforced 
is ‘notice to the world, and any one 
dealing with the defendants with re- 
lation to the property would take it 
cum onere of complainant’s right,” 
and therefore obviates the necessity 
of an injunction restraining a sale 
of the property. Shammas v. Bates, 
90H) (20) 4238) 424.6-(2). Record” of 
contract for sale of land as notice in 
general see Vendor and Purchaser 
[39 Cye 1230, 1732]. 


90. Lucas vy. Milliken, 139 Fed. 816. 
91. Lucas v. Milliken, supra. 
[a] Thus, in a suit for specific 


performance of an alleged contract 
for the sale to complainant of stock 
of a corporation to which defendant 
holds the legal title, a preliminary 
injunction should not be granted on 
an ex parte showing which deprives 
defendant of his right to possession, 
and the incidental right to vote the 
stock, which he is entitled to exercise 
until an adverse determination on the 


merits. Lucas! v. Milliken, 139 Fed. 
816. 
92. Clark v. Gardner, 91 Fla. 1059, 


109 So. 192; Farmers’ Bank, etc., Co. 
v. Palms Pub. Co., 86 Fla. 371, 98 So. 
143; Hobbs v. Chamberlain, 55 Fla. 
661, 45 So. 988; Blumenfeld v. Aron- 


lie to restrain eviction proceedings.®? A lessee who 
exercises an option to purchase, contained in the 
lease, and sues for specific performance thereof, is 
entitled to an injunction restraining the lessor from 
evicting him for refusal to pay rent after tender.?* 
But it has been held that in an action by the land- 
lord for specific performance of a covenant in the 
lease, requiring a surrender of possession, a manda- 
tory injunction on motion and affidavits requiring 
defendant to remove from the premises forthwith, 
amounts to a determination of the action in advance. 
of the trial and should not be granted.?# 
owner who is sued for specific performance of an 
agreement to execute a lease by a party in posses- 
sion, doubts comylainant’s ability to respond for 
intervening damages, if allowed to retain posses- 
sion pending the suit, he should apply to the court 
for an order protecting his interest,®® and if instead 


Where an 


LSTAINGYESs 


son, 196 App. Div. .189, 
195 


585; Loughman vy. Lilliendahl, 
App. Div. 867, 187 N.Y.S. 401. 


{a] Against summary proceeding. 
—(1) A tenant, suing for specific 
performance of the landlord’s agree- 
ment to renew the lease, is entitled 
to an injunction against summary 
proceeding for his removal from the 
premises pending the suit, where the 
court in which the summary proceed- 
ing was pending has no jurisdiction 
to require the landlord to execute a 
renewal or extension of the lease, and 
hence cannot afford adequate relief. 
Loughman v. Lilliendahl, 195 App. 
Div. 867, 187 ONSY.S. 401. 8)(2). Such 
injunction may be granted, on condi- 
tion that plaintiff stipulate for a ref- 
erence and immediate trial, where it 
is claimed that the injunction is 
sought for delay. Loughman vy. Lil- 
liendahl, supra. 


[b] Assignment of lease.—In a 
suit for specific performance of les- 
see’s agreement to assign remainder 
of lease term and its interest in prem- 
ises, the court in maintaining pres- 
ent status of parties, until trial and 
determination of rights of litigant by 
injunction may restrain defendant 
lessee from maintaining summary 
proceedings to remove tenants from 
building. Weinstein v. J. Hamburg- 
Soe Co., 192 App. Div. 151, 182 N.Y.S,. 


Injunction against action by land- 
lord to recover possession in general 
see Landlord and Tenant § 1789. 


93. Johnson v. Wilson, 165 Ga. 810, 
142 S.E. 70; Pace v. Neely, 113 Ga. 
901, 39 S.H. 420. 


[a] Rule applied to transferee of 
lease.—Johnson v. Wilson, 165 Ga. 
810, 142 S.E. 70. 


{b] Suit by wife, eviction of hus- 
band.—Where a married woman’s suit 
for specific performance of a land 
contract is pending, and defendant 
sues out a warrant to evict plaintiff's 
husband, with whom plaintiff resides 
as a tenant holding over, injunction 
will issue at plaintiff's instance to re- 
strain execution of the warrant, if it 
appears that the specific performance 
suit is prosecuted in good faith and 
is well founded, Dowling v. Doyle, 
149 Ga. 727, 102 S.H. 27. 


94. Levell, etc., Realty Co. v. Leg- 
gett, 184 NYS 163. 


95. Hay v. Collegiate Alumne As- 
soc., 50 App. (D. C.) 387, 273 Fed. 351. 


1148 [58 C.J.] 
of doing so, he ousts complainant, an order restor- 
ing complainant to the possession is proper, although 
no injunction has been obtained restraining the own- 
er from interfering with complainant’s possession.?® 


Practice.°* Such injunctive relief need not be 
asked for in a separate suit, but may be requested 
in the suit for specific performance ;°* and where 
the motion for an injunction is made after the fil- 
ing of the answer, it must be founded upon the 
merits confessed in the answer.®® <A preliminary 
injunction restraining all interference with plain- 
tiff’s possession should not be granted upon an un- 
verified motion, without the hearing of evidence and 
without requiring a bond.* 


Dissolution of injunction.» Such a preliminary 
injunction will be dissolved, where plaintiff with- 
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draws his prayer for specific performance and asks 
for damages,? or where an answer is filed denying 
the averments of the complaint. But it will not 
be dissolved where the answer admits the material 
allegations upon which the equity of the bill rests, 
and sets up new matter in avoidance.® An injune- 
tion against defendants entering into a contract of 
lease with a third person is properly dissolved up- 
on the filing of the suit for specific performance of 
a contract for a lease. Where an injunction has 
been granted to restrain defendant from dealing 
with the property during the suit for specific per- 
formance, an objection that time is of the essence 
of the contract will not avail him to dissolve the 
injunction.* Where the injunction has been dis- 
solved, a decree of specific performance may be en- 
tered after a full hearing on the merits.7% 


XII. RECEIVERS’ 
[By Henry H. Sxyuzs] 


[§ 462] In a suit for specific performance, a re- 
ceiver may be appointed to take charge of the sub- 
ject matter, where it is in danger of being lost, re- 
moved, or materially injured,® and where necessary 
to subserve and enforce the rights of the parties, 
he may be directed to sell the property and distrib- 
ute the proceeds,!® or to pay them into court.12 In 


a suit for specific performance of a contract of pur- 
chase and sale of real estate, a receiver may -be ap- 
pointed to take charge of the property and receive 
and hold the proceeds pending the suit, where the 
purchaser is in possession and insolvent, and the 
property is inadequate security for the debt;!2 or, 
where it is shown that a valuable building cannot 


Hay v. Collegiate Alumnz As- 
soc., supra. 


97. Practice in suits for injunction 
in general see Injunctions §§ 454-661. 

98. Gessler v. Erwin Co., 182 Wis. 
315, 193 NW 363. 

[a] Thus, where one granted ex- 
clusive license to manufacture and 
sell a patented article in foreign coun- 
tries, in suing for specific perform- 
ance, asks an injunction against in- 
terference with his sales and prose- 
cutes the suit with diligence, he is un- 
der no obligation to bring separate 
suits for injunction to enable him to 
continue performance of the contract 
pending the suit. Gessler v. Erwin 
Co., 182 Wis, 315, 193 NW 363. 


99. Whitaker v. Bond, 63 N. C. 290. 


[a] Thus, where the answer to a 
bill for specific performance of a con- 
tract to sell land, alleges that defend- 
ant was a trustee of the land, and 
as such sold it at public auction, that 
complainant became the purchaser 
but did not comply with the terms 
thereof, an injunction to restrain de- 
fendant from prosecuting’ an action 
of ejectment for the land, should not 
be granted. Whitaker.v: Bond, 63 
INGA: 72:90; 


1. Pendelton v. Laub, 95 Iowa 722, 
64 NW 653. 

2. Dissolution of injunction in gen- 
eral see Injunctions §§ 670-736. 


58 Fed. 


96. 


3. Wescott v. Mulvane, 


305, 7 CCA 242. 


4 Gariss v. Gariss, 13 N. J. Eq. 
320; Rockwell v. Lawrence, 5 N. J. 
Eq. 20. 


[a] Ilustration.—Where on a bill 
for specific performance of an alleged 
agreement to sell land, an injunction 
is issued to restrain a subsequent pur- 
chaser from bringing ejectment to re- 
cover possession, and the vendor’s an- 
swer denies the agreement and that 
of the subsequent purchaser any 


knowledge thereof the injunction 
should be dissolved, notwithstanding 
that the purchaser, knowing nothing 
of the facts, could neither admit nor 
deny them. Rockwell v. Lawrence, 5 
N. J. Eg. 20. 


5. Justices Pike County Inferior 
Ct Vv. Griftin,-ete, Plank Road. Conmit 
Ga. 246; Huffman v. Hummer, 17 N. 
J. Eq. 2638. : 


[a] Thus, where, in a bill for spe- 
cific performance, and also to enjoin 
a trespass, the answer admits the 
trespass, and in words, denies the 
agreement set out in the bill, but ad- 
mits the facts, in part, which make 
up the agreement, and the facts, in 
part, which show that it was entered 
into, upon a motion to dissolve upon 
the coming in of the answer, there 
is enough admitted to retain the in- 
junction. Justices Pike County In- 
ferior Ct. v. Griffin, etc!, Plank Road 
Co., 1h Gaz 246: 


6. Josey v. Perlstein, 48 Tex. Civ. 
A. 355, 107 SW 558. 


WV. sHuffiman vosEummer, iia iNs- 
Eq. 263 
7144. Ejisenberger vy. WBHisenberger, 


38 Pa. Super. 569. 

8. Receivers in general see Receiv- 
ers 53 C. J. pedi 

9. Galloway v. Campbell, 142 Ind. 
324, 41 NE 597; Giroux v. Bockler, 98 
Ors5393,) 404 178. 


[a] In Philippine, where a pur- 
chaser of goods refuses to comply 
with his contract and accept the 


goods, and the seller sues for spe- 
cifie performance, the court may, up- 
on the application of either party, or- 
der the goods to be taken into the 
custody of an officer of the court or 
of a receiver to be specially appointed 
es Matute v. Boo, 37 Philippine 
(a. ’ . 

10. Giroux v. Bockler, 98 Or. 398, 
OPiS 


[a] 


corporation and its mercantile busi- 
nesS assumed charge and subsequent- 
ly refused to execute notes for pay- 
ments’ stipulated, and the _ seller 
brought suit for specific performance, 
and a receiver was appointed, a di- 
rection for sale of the property by 
the receiver to the highest bidder, 
proceeds to be used to pay expenses 
under the receivership sale, unpaid 
bills contracted by defendant for 
goods, balance due to plaintiffs less 
one-half of receivership expenses due, 
and transfer of the capital stock and 
remainder to the defendant as his 
share of the proceeds, is the proper 
remedy. Giroux v. Bockler, 98 Or. 
3985, 194) PLS: 


gs Matute v. Boo, 87 Philippine 


Payment into court in general see 
infra § 463. 


12. Gunby v. Thompson, 56 Ga. 
316; Phillips v. Hiland, 52 Miss. 721; 
Reade v. Hamlin, 62 N. C. 128. 


[a] Mortgage foreclosure princi- 
ple applies.—The principle “that a 
mortgagee who files his bill for a fore- 
closure, accompanied by a prayer for 
the appointment of a receiver of the 
rents and profits pendente lite, is en- 
titled to have such appointment made 
where he shows that the mortgaged 
property is insufficient to pay the debt 
and the mortgagor is personally insoi- 
vent” (see Mortgages § 1686) applies 
“where a vendor of land by title bond, 
files his bill for specific performance.” 
Phillips v. Eiland, 52 Miss. 721, 722. 


[b] Wasting property.— Where the 
purchaser in possession is suffering 
the property to go to waste, and it 
has already become insufficient secu- 
rity for the price outstanding, and the 
vendor has made reasonable proposi- 
tions for a rescission of the contract, 
and an arbitration of differences, the 
appointment of a receiver of the prop- 
erty Se TROD EE: Reade v. Hamlin, 62 


Thus, where the buyer of alN. C 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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be insured pending litigation unless a receiver is 
appointed, and that defendant is collecting and 
appropriating the rents.1? But in accordance with 
the general principles and grounds affecting the 
appointment of receivers,!* a receiver should not be 
appointed in such a ease, where the necessity there- 
for is not clear and urgent,!® as where there does 
not appear to be any danger of the property being 
injured, lost, destroyed, or removed,!* or where the 
appointment will place an unreasonable burden on 
the property.** It has also been held that plaintiff, 
in such a ease, cannot, before judgment, have a re- 
ceiver appointed of defendant’s personal property.18 
In a suit for specific performance of a contract to 
assign a lease to oil land, a receiver may be appoint- 
ed to operate the wells pending the action, where 
defendant is a nonresident without much property 
in the state, and is operating the wells and selling 
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the product.?® 


Right to apply for receiver.2° Plaintiff in asking 
for a receiver must show that he is in a situation 
to fulfill the contract,?+ and where defendant has a 
right to require an immediate performance of the 
agreement, plaintiff must show a present ability to 
perform it,?* and it is not sufficient to show thet 
he may possibly be able to perform at the hearing 
of the cause.** To justify appointment of a special 
receiver of property in a suit for specific perform- 
ance of a contract of sale and purchase of land, 
plaintiff must show a clear right to the property 
itself.?* 


Vacation of order.*® An order appointing a re- 
ceiver must be vacated, where the suit has been 
brought prematurely.°® 


XIII. DEPOSIT IN COURT?’ 


[By Brernarp J. Kenny] 


[§ 463] While according to some decisions mon- 
ey admitted to be due should be brought into court,?§ 
ordinarily it is not necessary for the purchaser to 


bring the purchase money into court on filing the 
bill, and an offer of payment in the bill is suffi- 
cient.*° It is sufficient if the money is paid in when 


13. Leonard v. King, 63 Tex. Civ. 
A, 224,135 SW 742. 


14. See Receivers §§ 19-35. 


15. Pace v. Blackman, 151 Ga. 15, 
105 SE 490 (appointment held erro- 
neous under code provision to that 
effect). 


16. Pomerantz v. Mintz Realty Co., 
141 App. Div. 864, 126 NYS 649. 


[a]. hus, where in an action for 
specific performance of a contract for 
the sale of real estate, it appears that 
$1,300 has been paid on the purchase 
price, with only $250 remaining to be 
paid, that the property is in posses- 
sion of plaintiff’s assignor, holding 
under the contract, and there is noth- 
ing to indicate that all of the rights 
of a defendant, who subsequently to 
the contract becomes the record own- 
er, having purchased, as alleged by 
piaintiff, at a foreclosure Sale in col- 
lusion with defendant vendor and in 
fraud of plaintiff's rights, will not be 
secure, the appointment at the in- 
stance of such defendant of a receiv- 
er of the rents and profits pending the 
action is improper. Pomerantz v. 
Hartman, 141 App. Div. 864, 126 NYS 
649. 


“ 15. Walters v. Walters, 
467, 23 NE 1120. 


[a] Thus, where a son agreed to 
cultivate his father’s farm for him 
during the latter’s life, and the father 
agreed to leave the farm to his son 
at his death, and the son cultivated 
the farm, as agreed, until his death, 
which occurred before that of his 
father, the son’s widow and heirs 
could not, in a suit for specific per- 
formance, have the farm placed in the 
hands of a receiver during the fa- 
ther’s life, as this would unreason- 
ably burden the property with the 
compensation of an outside party, be- 
sides being made to support the wid- 
ow and children of the son, in addi- 
tion to the support of the father and 
his wife. Walters v. Walters, 132 I1l. 
467, 23 NE 1120. 


18. Budnyk v. Kushneiyk, (Alta.) 
[1925] 1 DomLR 246, [1924] 3 West 
Wkly 900. 


[a] Severed crop.—A vendor su- 
ing the purchaser for specific per- 


He AG 


formance of a contract for the sale 
and purchase of land cannot, in the 
absence of an attornment or express 
right of distress, have a receiver be- 
fore judgment of a crop grown on 
the land but severed therefrom. 
Budnyk v. Kushneiyk, (Alta.) [1925] 
1 DomLR 246, [1924] 3 'WestWkly 
900. 


19. Galloway v. Campbell, 142 Ind. 
324, 41 NE 597. 


Assignment of oil lease in general 
see Mines and Minerals §§ 737-753. 


Specific performance of mining con- 
tract or lease in general see supra § 
288. 


20. To whom appointment of re- 
ceiver available in general see Receiv- 
ers §§ 12-15. 


21. Baldwin v. Salter, 8 Paige (N. 
Neo: 
Readiness and willingness to per- 


form in general see supra §§ 316- 
322. 


22. Baldwin v. Salter, 8 Paige (N. 
Y.) 473. 
Readiness and willingness to per- 


form in general see supra §§ 316— 
322. 


23. Baldwin v. Salter, 8 Paige (N. 
B'S) 28s > 
24. Lawrence v. Montgomery Gas 


Co., 84 W. Va. 382, 99 SE 496. 


[a] Where contract is that of cor- 
poration, and it and a deed pursuant 
thereto have been executed and de- 
livered by its president and _ secre- 
tary in due form, and plaintiff has 
thereby presented a clear prima facie 
right, the burden of showing want 
of authority of the officers of the 
corporation, relied on as a defense, 
is on the corporation, and if it fails 
to discharge such burden, the ap- 
pointment of a receiver will not be 
disturbed on appeal, in the absence of 
a contrary showing. Lawrence v. 
Montgomery Gas Co., 84 W. Va. 382, 
99 SE 496. 


25. Wacation of order appointing 
receiver in general see Receivers §§ 
93-95. 


26. Jones v. Boyd, 80 N. C. 258. 


27. Cross references: 


aes see Tender [38 Cye 171- 


Keeping tender good see supra § 346. 
Real estate contracts: 


Generally see Vendor and Purchaser 
[39 Cyes1566]. 

In_ action to recover damages see 
oe and Purchaser [39 Cyc 


28. Suydam vy. Martin, Wright 
(Ohio) 384; Guillaume v. K. S. D. 
Land Co., 48 Or. 400, 86 P 8838, 88 P 
586; Dwyer v. Wright, 162 Pa. 405, 29 
A 754; Gore v. Kinney, 10 Watts (Pa.) 
139; Inman v. Kutz, 10 Watts (Pa.) 
90; Minsker v. Morrison, 2 Yeates 
(Pa.) 344. 


[a] After forfeiture on a pur- 
chaser’s bill for specific performance 
after forfeiture for failure to pay 
taxes and purchase money install- 
ments, the money due should have 
been brought into court to assure it 
that terms upon which relief from 
forfeiture might be granted would be 
complied with. Lozon v. McKay, 169 
NW 11, 203 Mich. 364. 


[b] Nonresident purchaser in de- 
fault may be compelled to pay the 
purchase money into court. Binns 
v. Mount, 28 N. J. Eq. 24. 


29. U. S.—Wilson v. Seybold, 216 
Fed. 975; Johnson v. Sukeley, 13 F. 
Cas. No. 7,414, 2 McLean 562. 


.Ala.—Pearce v. Third Ave. Im- 
provement Co., 221 Ala, 209, 128 S 
396; Bass v. Gilliland, 5 Ala. 761. 


Ill.—Webster v. French, 11 Ill. 254. 
But see Doyle v. Teas, 5 Ill. 202 (pay- 
ment into court necessary). 


Ind.—F all v. Hazelrigg, 45 Ind. 576, 
15 AmR 278; Lynch y. Jennings, 43 
Ind. 276. 


Iowa.—Martin v. Harper, 193 Iowa 
259, 186 NW 897; McDaneld vy. Kim- 
brell, 3 Greene 335. 


La.—Anse La Butte Oil, ete., Co. v. 

Babb, 122 La. 415, 47 S 754. 
Minn.—Lamprey v. St. Paul, 

R. Co., 86 Minn. 509, 91 NW 29. 


Mo.—Pomeroy %. Fullerton, 113 Mo. 
440, 21 SW 19. 


etc., 
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the court so directs.2° At> any rate, the purchaser 
need not pay the money into court where the amount 
is uncertain,®! or where he has right of possession 
before payment of the purchase money,** or where 
there are encumbrances upon the property,** or 
where a tender has been refused.** 


Tender of deed into court. While a tender of the 
deed into court on filing of a bill by the vendor has 
been held necessary,*® since the vendor may per- 
feet his title before the decree where time is not 
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essential,?® a tender of the deed on filing the bill 
is unnecessary in such circumstances.** 


Sufficiency of payment. A check has been held 
not to constitute payment®® into court, but to be 
a mere offer to pay;*® but it has also been held 
that an allegation that the draft tendered and re- 
fused may be retained by the vendor as payment 
coupled with the fact that the draft is in the hands 
of the clerk of court is a sufficient payment into 
court.*° 


XIV. SURVEY 
[By Henry H. Sxyuzs] 


[§ 464] Where, in a suit for specific performance 
of a contract for the sale of land, it is uncertain as 
to how much or what land should be conveyed, un- 
less the defect of proof is of such a nature as to 
warrant a dismissal of the bill,*! the court may 
order a survey of the land to be made,*? and may 


appoint a surveyor for this purpose.** Where dur- 
ing the course of the survey one of the parties rais- 
es objections thereto, the court, before rendering 
judgment, should hear both sides regarding the sur- 
veyor’s report, as submitted, and should give the ob- 
jecting party an opportunity to defend his rights.*°% 


XV. PLEADING#+ 


[By Givpert G. Finuey] 


[§ 465] A. In General. Except as the rule may 
be modified by statutes or rules of court, in suits 
for specific performance great accuracy of aver- 
ment is required.*® All matters to be relied on must 
be raised by the pleadings*® and no material fact 


N. Y.—Birdsall v. Waldron, 2 Edw.) Va. 656. 
3156. 38. 

Tex.—Beaton v. Fussell, (Civ. A.) 39 
166 SW 458. But see Stevens v. Pal- 3 
mour, (Civ. A.) 269 SW 1057 (where 
deposit in the registry of court was 
necessary). 


Vt.—Washburn v. Dewey, 17 Vt. Al. 


4,9 SW 195 


92 


Wash.—Dare v. Mt. Vernon Inv. 
Co., 121 Wash. 117, 208 P 609. 


{a] In Oklahoma, when the pur- 42. 
chaser tenders the price which is re- 
fused, Comp. L. (1909) § 5671, pro-| App., 58 Pa. 211. 
viding that when a tender is alleged [a] 
in any pleading, it shall not be nec- 


See Payment §° 50: 
Bradford v. Foster, 


40. Milwaukee Land Co. 
Sink, 50 Mont. 489, 148 P 396. 


Hancock =v. ‘Hancock, I i278. 
Mon. (Ky.) 121, 15 AmD 92. 


Dismissal before hearing in gen- 
eral see infra § 567. 


Hancock v. Hancock, 1 T. B. 
Mon. (Ky.) 121, 15 AmD 92; 


Thus, where the agreement ex- 


may be left to be supplied by proof.47 ; 

[§ 466] B. Bill, Complaint, or Petition**—1. In 
General. The bill, complaint, or petition in an ac- 
tion for specific performance must state facts show- 
ing a cause of action for specific performance*® and 


427, 126 SE 246 (parol); Mecaskey v. 
Dunlap (Tex. Civ. A.) 276 SW 944. 
(2) For sale of portion of community 
property by divorced husband. Mur- 
phey v. Murphey, 31 N. M. 356, 246 P 
907. (3) Governing newspaper sub- 
seription contest. Long v. Chronicle 
Pub. Co., 68 :Calir:A. “171,228; Pa 872 
(4) In lease conferring option to pur- 
chase. Turman vy. Smarr, 145 Ga. 312, 
89 SE 214; Owen’s Hst., 28 Pa. Dist. 
667. (5) Of corporation to issue cor- 
rect stock certificate. Applegate vy. 
Wellsburg Banking, ete., Co., 68 W. 
Va. 477, 69 SE 901. (6) Of corpora- 
tion to purchase mining claim. No- 
well v. McBride, 162 F. 432, 89 CCA 


87 Tenn. 


v. Rue- 


Herdic’s 


essary to deposit the money in court 
when the pleading is filed, but it shall 
be sufficient if the money is deposited 
in court at the trial or when ordered, 
applies. Berry v. Second Baptist 
Church of Stillwater, 37 Okl. 117, 130 
BP 585. 


30. Dare v. Mt. Vernon Inv. 
121 Wash. 117, 208 P 609. 


31. Kerr v. Hammond, 97 Ga. 
25 SE 337; Hunter v. Bales, 24 
299; Dalrymple v, Cole, 170 N. C. 
86 SE 988. 


32. D’Arras v. Keyser, 26 Pa. 


33. Dalrymple v. Cole, 170 
102, 86 SE 988. 


34. McLear v. Balmat, 194 App. 
Div. 827, 186 NYS 180 [aff 231 N. Y. 
548, 132 NE 883,.leave to withdraw 
app -eranted 231 IN. Y¥._599; 1382 NH 
904]; Sanford v. Harbage, 34 Ohio 
Cint Ct. 617-" Berry. wo Second Bap- 
tist Church of Stillwater, 37 Okl. 117, 
130 P 585. 


35. Mason v. Richards, 
36. See supra §§ 381-385. 


37. Vaught v. Cain, 31 W. Va. 424, 
7 SE 9; Tavenner vy. Barrett, 21 W. 


249. 
NSEC: 


Sh All 525; 


For later cases, developments and changes in the law see Annotations, same title and section number. 


cludes certain parts of a tract with- 
out fully describing them, the court 
may order the whole tract to be sur- 
veyed and the reservations to be laid 
off. Herdic’s App:, 58-Pa. 211; 


{[b] Confirmation of surveyor’s re- 
port.—Wigginton v. Ewell, 13 KyL 
825, 17 SW 740. 


43. Herdice’s App., 58 Pa. 211. 


4312. Calzada v. Pagan, 20 Porto 
Rico 431 


44. In action for specific enforce- 
ment of award see Arbitration and 
Award §§ 624, 625. 


45. Roquemore v. Mitchell, 167 Ala. 
475, 52 So, 423, 140 AmSR 52; Mon- 
roig v. Parker, 6 Porto Rico Fed. 595. 


uae: Midgeley v. Bacon, 4 Sask. L. 


47. American Realty Co. v. opin 
sky, 101 W. Va. 742, 133 SE 618. 


(eae: Generally see Equity §§ 389— 
o2. 

49. See Finty v. Kinder, 194 Il. 
A. 115; and cases infra this note, 


fa] Cause of action held stated to 
enforce contract: (1) For exchange of 
land. McMillan v. Benfield, 159 Ga. 


318 [cert den 215 U. S. 602, 30 SCt 
402, 54 L. ed. 344]. (7) Of decedent 
to convey. Carpenter v. Douglass, 104 
Miss. 74, 61 So. 161, 425. (8) Of de- 
cedent to purchase. Frank v. Schnu- 
ettgen,) Toh “Med y7515,5 109n CON 
281; Cordino v. Liberty Realty, etc., 
Co. 102 Land 70, 1335S.434- (9) LO 
family settlement. Babst v. Babst, 
130 Kan. 826, 288 P 593. (10) Of sale 
of land subject to dower. Will B. Mil- 
ler Co. v. Bannon, 221 Ky. 677, 299 SW 
567. (11) Of settlement of judgment. 
McSweeney Packing Co. v. Beshlin, 
211 Fed. 922, 128 CCA 300. (12) To 
adopt. 'Copelan v. Monfort, 153 Ga. 
558, 113 S.E. 514. (18) To assign and 
deliver note. Camody v. Webster, 197 
Ala. 290, 72 So. 622. (14) To borrow 
money and purchase land to be man- 
aged by plaintiff. Burwell v. Hill, 149 
Ga. 363, 100 S.E. 108. (15) To buy 
timber land, borrow money for mill, 
and execute mortgage therefor, J. 
D. Kilgore Lumber Co. vy. Halley, 140 
Ark. 448, 215 S.W. 653. (16) To con- 
vey land held as security for debt. 
Renitz v. Williamson, 149 Ga. 241, 99 
8.E. 869. (17) To convey land in con- 
sideration for services.. Johnson y. 
Johnston (Tex. Civ. A.) 260 S.w. 
1085 (parol contract); Atkins v. 
Sayer, 95 W. Va. 403, 121 S.B. 283 


—_ 


alleged that vendor, 
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not facts which state an entirely different cause of 


action.®° 


[§ 467] 2. Mode and Form*®!—a, Pleading with 
! Plaintiff may frame his bill in an 
alternative form and aver facts of a different nature 


Double Aspect. 


(parol contract). (18) To convey 
property in consideration of moving 
from residential quarters. Barker v. 
Haubers, 325 Ill. 538, 156 N.. 806. 
(19) To devise land in payment of 
Services. Roberts v. Carlisle, (Tex. 
@iv. A.) 287 S.W..110. (20) To exe- 
cute deed for land dedicated. Gartrell 
v. McCravey, 144 Ga. 688, 87 S.E. 917. 
(21) To give land. Spooner v. Cobb, 
155 Ga. 458, 117,S.H. 320; Porter v. 
Woodworth, 213 Mich. 341, 181 N.W. 
1019. (22) To give premises for chil- 
dren’s house. Messiah’ Home _ for 
Children v. Rogers, 161 App. Div. 366, 
146 NYS 711 [aff 212 N. Y. 315, 106 
N.E. 59). (%3)-To lend money to build 
elubhouse. Columbus Club y. Simons, 
11.0) Oki.) 48; 236 |P: 12, 41 AGR 350: 
(24) To make reciprocal will. Brown 
v. Webster, 90 Neb. 591, 134 N.W. 185, 
of LRANS 1196. (25) To make will. 
Suber v. Black, 168 Ga. 439, 148 S.3. 
81; Hardeman v. Ellis, 162 Ga. 664, 
1385 S.H. 195; Rivers v. Landrum, 145 
Ga. 1038, 88 S.E. 576; Heery v. Heery, 
144° Gai l467,) 87 (Siwy ’4'722. 26). To 
purchase land from mortgage pur- 
chaser and hold for plaintiff. Cook 
v. Powell, 160 Ga. 831, 129 S.E. 546. 
(27) To purchase realty. Fuller v. 
Totten, 222 Ala. 174, 131 So. 485 (op- 
tion); Lassus v. Gourgott, 169 La. 
MiG aSsOn O25 45.0:. WeiKerr, Co: Vv. 
Nygren, 114 Minn. 521, 130 NW 1114; 
O. W. Kerr Co. v. Nygren, 114 Minn. 
268, 130 N.W. 1112, AnnCas1912C 538; 
Woodruff v. Germansky, 233 N. Y. 365, 
135 N. EB. 601;. Welling v. Crosland, 
29 S.C. 127, 123 SE. 776. = (28) Lo 
reconvey land conveyed to mortgagee. 
Zimmern v. Williams, 190 Ala. 442, 
67 So. 277. (29) To release leases and 
make others. Clark v. Sloan, 117 Okl. 
808, 246 P. 425. (30) To remove tax 
lien. Daitzman v. Rembrandt Realty 
Co., 210 App. Div. 484, 206 NYS 161. 
(31) To sell realty  Enslen v. Wood- 
lawn Realty, etce., Co, 210 Ala. 40, 97 
So. 80; Shreve v. Carter, 177 Ark. 
815, 8 S.W. (2d), 443 (where it was 
after title has 
passed, secretly altered deed and sub- 
sequently conveyed to wife who 
claimed adversely); Valdosta Mach. 
Co. v. Finley, 164 Ga. 706, 139 S.E. 
337 (alleging part payment of pur- 
chase price and insolvency: of de- 
fendant); Harvey v. Atlanta, etc., 
Nat. Bank, 164 Ga. 625, 139 S.H. 147; 
Kite v. Vickery, 153 Ga. 301, 111 S.H 
904; Sutton v. Pope, 152 Ga. 399, 110 
S.B. 157 (parol); Armor v. Stubbs, 150 
Ga. 520, 104 S.B. 500; Miller v. Wat- 
son, 139 Ga. 29, 76 S.E. 585; Buckner 
v. Jones, 157 Md. 239, 145 A. 550 (ti- 
tle held by third person under secret 
trust); Long v. Osborn, 119 Neb. 758, 
930 N.W. 686; Gosling. v. Jones, 70 
Utah 49, 257 P. 1058; Marshall v. Por- 
ter, 73 W. Va. 258, 80 S.E. 350. (32) 
To sell to plaintiff’s wife and son for 
plaintiff's benefit. 
derson, 207 Ala. 692, 93 So. 624. 


[b] Cause of action held not stat- 
ed.—(1) Adjustment between bank 
receivers and _ corporation, under 


which corporation agreed to indorse 
note. Nalty v. Cohn, 117 Miss. 190, 
78 S 3. (2) Adoption contract under 
waich services had been rendered. 
Kowalski v. Guaranty Trust Co., 224 
Mich. 122, 194 NW 581. (3) Agree- 
ment to give plaintiff a share in cot- 
ton mill in return for experience. 
Beveridge v. Crawford Cotton Mills, 
257 Fed. 832 [aff 262 Fed. 381]. (4) 
Agreement to issue corporate bonds, 
secured by a deed of trust covering 


Simmons v. Hen- 
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all of the corporation’s real and per- 
sonal property. Beal y. United Prop- 
erties Co., 46 Cal. A. 287, 189 P 346. 
(5) Agreement to make will. Hoope- 
ston Public Library v. Eaton, 283 Ill. 
449, 119 NE 647. (6) Contract for la- 
bor on mining claim. Rouker  v. 
Richardson, 49 Idaho, 337, 288 P 167. 
(7) ‘Contract in lease for rotation of 
crops. Thruston v. Bailey, 157 Ky. 
29, 162 SW 525. (8) Contract to keep 
eotton insured. Murphy Hardware 
Co. v. Rhode Island Ins. Co., (Ga.) 
111 SE 808. (9) Contract to sell land 
as against purchaser from vendor. 
Blair v. Bird, (Tex. Civ. A.) 20 SW 
(2d) 848. (10) Oral contract for pur- 
chase of real _ estate. Smalley v. 
Bond; 92.sOkl-. L785) 2u8. © “sas. ib) 
Oral contract, later reduced to writ- 
ing, for the exchange of realty. Jel- 
lings v. Baldwin, 29 Haw. 494. (12) 
Oral conveyance from wife and moth- 
er-in-law. McCallister v. McCallis- 
ter, 342 Dl 230, 173 NB 74507 3) 
Parol contract to legitimate child and 
give share in estate. Gillis v. Mc- 
Nair, 168 Ga. 230, 147 SE 382. (14) 
Parol partition. Reed vy. Mathewson, 
146 Ga. 819, 92 SH 632. (15) Voting 
trust or pooling agreement between 
majority stockholder and minority 
stockholders. Rosenkrantz vy. Chat- 
tahoochee Brick Co., 147 Ga. 730, 95 
SE 225. (16) Written contract for 
sale of land, not described, which was 
not signed and of which complainant 
was not in possession. Smith v. 
Waldron, 91 Fla. 38, 107 S 365. 


[ec] Not creditor’s bill—A com- 
plaint against surviving wife individ- 
ually and as executrix, alleging hus- 
band’s agreement to pay note execut- 
ed by plaintiff, and to hold plaintiff 
harmless from loss thereon, and hus- 
band’s fraudulent conveyance of all 
of his property to the wife to evade 
performance of such agreement, and 
wife’s title in trust for estate of de- 
ceased husband, held a complaint for 
specific performance of such agree- 
ment, and not a creditor’s bill stating 
separate causes of action. Williams 
v. Coleman, 70 Cal. A. 400, 233 P 397. 


{d] Not action for reformation.— 
A complaint held to set out a cause 
of action for the specific performance 
of an option contract for the sale of 
land, and not for the reformation of 
the deed. Bryan y.,Canady, 169 N. 
C. 579, 86 SE 584. 


50. See cases infra this note. 


[a] Action for money demand.— 
(1) A complaint in suit by a party 
who had been in possession of land 
under a lease held to state a cause 
of action for two money demands, for 
breaking ground and making repairs, 
and not an action to enforce specific 
performance of a covenant to give 
plaintiff the first right of purchase. 
Lunke v. Egeland, 46 Mont. 403, 128 
P 610. (2) Where a complaint for 
specific performance did not state 
facts entitling complainant to equita- 
ble relief, which was the only relief 
demanded, defendant was entitled to 
have demurrer to the complaint for 
want of facts sustained, although 
from the facts stated a cause of ac- 
tion for money damages could be 
spelled out. Dingwall vy. Chapman, 63 
Misc. 193, 116 NYS 520. 


{[b] Foreclosure of mortgage lien. 
—A complaint, in the ordinary form 
of an action to foreclose a mortgage 
lien alleging defendants’ execution of 


[58 C. J.J] 1151 


in its support, provided the title to relief will be the 
same in either alternative.®? 
in an action to enforce a contract to convey prop- 
erty, plead in the alternative for the value of the 


He need not, however, 


a promissory note and mortgage se- 
curing it and nonpayment of the note, 
states action to foreclose a mortgage 
lien, and not for specific performance 
of an agreement to sell land, although 
the mortgage, a copy of which is em- 
bodied in the complaint, states that 
the amount of the secured note was 
the balance due on the purchase price 
of the mortgaged property; the origi- 
nal agreement for the purchase and 
sale of the land having been execut- 
ed by the conveyance of the land, and 
the payment of part of the price, and 
the giving of a note and mortgage for 
the balance. Fraser v. Bentel, 161 
rane 390, 119 P 509, AnnCasi9i3B 
Dd Loe 


_lej Bill to establish trust.—A_ pe- 

tition praying that plaintiff's agent 
be enjoined: from assigning hiis in- 
terest in a contract to buy land; which 
defendant had wrongfully taken in 
his own name, and that he be. re- 
quired to assign to plaintiff all his 
seeming interest therein, did not pre- 
sent a claim for specific performance 
but sought relief for the agent’s 
fraudulent breach of a fiduciary duty 
by the establishment of a resulting 
trust. Havner Land Co. v. MacGreg- 
or, 169 Iowa. 5, 149 NW 617. 


{d] Parol trust in lands.—<A bill 
alleging that all the parties agreed 
that the property in question should 
be sold and divided equally in order 
to avoid litigation, and the agreement 
was put in writing and made an ex- 
hibit; that, to carry out the agree- 
ment as to the sale and distribution, 
all the parties executed a deed to de- 
fendants conveying all their interests 
in the property; that the grantees in 
the deed wholly failed to perform 
their contract, and are converting the 
property, and cancellation and spe- 
cific performance are prayed for; was, 
for the enforcement of a parol trust in 
Jands, and not for specific perform- 
ance of a _ contract. O’Briant v. 
O’Briant, 160 Ala. 457, 49 S 317. 


[e] Injunction.—Petition held te 
state cause of action for injunction 
to restrain removal of oil-drilling 
equipment and casing delivered to 
plaintiff under an executed contract, 
and not an action for specific per- 
formance of an executory contract to 
drill well. Hinton vy. D’Yarmett, 
(Tex. Civ. A.) 212 SW 518. “Injunc- 
tion” and “specific performance” com- 
pared see Injunctions § 281. 

[f] Action held one for specific 
performance.—An action brought to 
confirm sale at auction of land in 
which. infants. had interest, wherein 
it appeared from the purchaser’s an- 
swer that ‘the contemplated rescission 
of contract, held in effect an action 
for specific performance. Hammas- 
sapoulo v. Hammassapoulo, 134 S. C. 
54, 181 SE 319. 


51. In equity generally see Equity 
§ 426. 
52. Gerrish v. Towne, 3 Gray 


(Mass.) 82. 


fa] Thus it is no objection to a 
bill that it prays for specific perform- 
ance of a contract to convey land, and 
also to enforce a trust resulting from 
the payment for the land with plain- 
tiff’s money. Gerrish v. Towne, 3 
Gray (Mass.) 82. 


53. Cheek vy. Nicholson, (Tex. Civ. 
A.) 133 SW 707. 
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[§ 468] b. Joinder of Actions.** Under the stat- 
utes governing the rules of procedure in the vari- 
ous jurisdictions®® it has been held that plaintiff 
may, in one count, sue for specific performance of 
the contract, and, in another count, for damages for 
breach of the contract,** and that plaintiff may pre- 
sent in one count the facts upon which his claim 
for specific performance and his claim for damages 
are based.°? There is an improper joinder of caus- 
es of actions where defendant in one bill seeks to 
enforce a contract to purchase land from one de- 
fendant and also to enforce another contract to 
sell the same land to another defendant.°* 


[§ 469] 3. Construction.*® tn determining the 
sufficiency of the petition its allegations should be 
considered as a whole.®® In some jurisdictions the 
petition is construed most strongly against the pe- 
titioner;®' in others it is construed liberally.®? 

[§ 470] 4. Certainty and Definiteness. The bill, 
complaint, or petition must state the facts necessary 
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[§§ 468-472 


to entitle plaintiff to the relief sought clearly and 
fully.°? Clear and definite averments of fact, not 
mere conclusions, are required,®* but it is not neces- 
sary to allege matters of evidence,®° a general charge 
or statement of the matter of fact being sufficient.°° 
The facts alleged should be sufficient to enable the 
court to draft a decree upon a default.°7 Where 
the allegations in a bill for the specific performance 
of a contract appear to be meager when contrasted 
with the facts as disclosed by the evidence, and pre- 
sents a case where plaintiff has failed to make a 
full and candid disclosure in his bill, the court may 
refuse to grant the relief sought.®* 


[§ 471] 5. Venue. In an action to enforce a con- 
tract concerning realty, a complaint which leaves 
in doubt whether the land is located within the 
county, is insufficient as against a special demur- 
rer.®? 

[§ 472] 6. Parties. The complaint must show the 
interest entitling plaintiff to sue7® and the facts 


Prayer for alternative relief see in- 
fra § 504. 

54. Right to pray for additional 
or alternative relief see infra § 504. 


55. See statutory provisions. 


56. Armor v. Stubbs, 150 Ga. 520, 
104 SE 500; Naylor v. Parker, (Tex. 
Civ 7A.) 13:9 Siw 93> 

{a] Petition not demurrable.— 
Where the first count seeks specific 
performance of a contract for sale, 
a second, asking for damages for fail- 
ure to perform, does not render the 
petition demurrable. Armor Vv. 
Stubbs, 150 Ga. 520, 104 SE 500. 


57. McMahon y. Plumb, 90 Conn. 
281, 96 A 958. 


58. Reed v. Noe, 9 Yerg. (Tenn.) 
283. 
59. Construction of: 


Bills in equity see Equity § 425. 
Pleadings in civil actions generally 
see Pleading §§ 104-120. 
60. Shreve v. Carter, 177 Ark. 815, 
8 SW (2d) 448; Woodruff v. German- 
Sky. 0233 INOS ¥i'365, LoS 7 NE reo. 


61. Ala.—Sewell v. Peavey, 187 
Ala. 322, 65 S 803. 
Ga.—Clements v. Jones, 166 Ga. 


738, 144 SE 319. 


Ida.—Cox v. Ross, 44 Ida. 110, 255 
P3.09s 


Ill.—Sherman Ave. Bldg. Corp. v. 
Perkovic, 255 Ill. A. 518. 
Ky.—Heydrick v. Dickey, 154 Ky. 


475, 157 SW 915 [reh den 155 Ky. 222, 
159 SW 666]. 

[a] Effect of rule.—The rule that 
a bill for specific performance must 
be construed against the pleader does 
not require the court to assume the 
existence of defensive matter as, for 
example, that plaintiff's possession 
under the contract of sale has been 
changed into a tenancy. Sewell vy. 
Peavey, 187 Ala. 322, 65 So. 803. 


62. Woodruff v. Germansky, 233 N. 
Yas OOM oO IN. OOH. 


63. Fla.—Smith v. Kallio, 94 Fla. 
895, 114 So. 666. 

Ga.—Clements v. Jones, 166 Ga. 
738, 144 S.H. 319. 

Ill—Grove v. Templin, 320 Mil. 


597, 151 N.E. 514; Edwards v. Brown, 
308 Ill. 350, 139 N.E. 618. 


Md.—Hollander y. Central Metal, 
etes Conn 109. Midar dods M7 An 4s 23 
LRANS 11385; Newman y. Johnson, 
108 Md. 367, 70 A 116. 


Ss. D.—Oldham v. Egan, 44 S. D. 
424, 184 N.W. 249; Walkin v. Nokken, 
38 S. D. 289, 161 N.W. 194. 


Va.—Clinchfield Coal Co. yv. Clint- 
wood Coal, etc., Co., 108 Va. 433, 62 
S.E. 329. 


Sask.—Cockwell v. Standard Pub. 
Co., 4 Sask. L. 132, 19 WestLR 57. 


{aJ] Thus: (1) A bill for specific 
performance should be sufficiently 
clear as to existence of contract, will- 
ingness and ability of complainant to 
perform, and failure or refusal of de- 
fendant, so court may determine 
whether case clearly merits relief. 
Smith v. Kallio, 94 Fla. 895, 114 So. 
666. (2) In a suit for specific per- 
formance, a bill alleging contract 
made with defendants’ predecessor 
forty years prior to commencement 
of the action, whereby defendants’ 
predecessor agreed to convey a cer- 
tain parcel of land in consideration of 
plaintiff's agreement to grant the 
predecessor @ road over land to be ac- 
quired by plaintiff, without alleging 
whether the agreeinent was in writ- 
ing, or where the courses and dis- 
tances given in the bill came from, 
or even when the lines were run, or 
became known, or whether plaintiff 
made or tendered a deed to the road 
to the predecessor, or whether plain- 
tiff demanded that a deed for the land 
be conveyed by the predecessor, and 
without explaining the delay in seek- 
ing relief, is too indefinite to entitle 
plaintiff to relief. Wetherall v. Hoff- 
man, 142 Md. 686, 121 A. 847. (3) 
The facts must be stated so definite- 
ly and clearly that the court can de- 
termine from the bill whether the 
contract is fair, just, and not uncon- 
scionable, and whether the circum- 
stances are such that equity requires 
that the contract should be specifical- 
ly enforced. Grove vy. Templin, 320 
Tl. 597, 157 N.E 514. "(4) “Al cross= 
bill for specific performance of dece- 
dent’s agreement to convey title to 
realty by deed or will in considera- 
tion of services rendered is too indefi- 
nite and uncertain in not alleging val- 
ue of property, decedent’s physical 
and mental condition, acts done in 
performance of contract or anything 
indicating inability to recover value 
of services from estate. Grove v. 


Templin, supra. (5) A bill specifical- 
ly to enforce a contract signed by one 
defendant to convey land held by an- 
other defendant should show such sit- 
uation. Krah v. Wassmer, 75 N. d.- 
Eq. 109, 71 A. 404 [aff 78 N. J. Ea. 
305, 81 A. 1133]. 


[b] Case stated.—Plaintiff’s alle- 
gations of contracts with a decedent, 
and after his death with his widow, 
and of full performance thereof, held 
sufficient, in a contest between plain- 
tiff and administrator of widow and 
defendants claiming under her with 
notice, to support action for specific 
performance. Bird y. Trapnell, 147 
Ga. 50, 92 S.H. 872. 


64. Chandler y. Bodekes, 219 Ala. 
Bon; 122° So) 435. 


65. Bechmann vy. Taylor, 80 Colo. 
68, 249 P. 262. 


66. Hollander vy. Central Metal, 
ete., Co., 109 Md. 138i TL Ay 442554455 
23 LRANS 1135. 


“Tt is not necessary to charge min- 
utely all the circumstances which 
may conduce to prove the general 
charge.” Hollander vy. Central Metal, 
ete., Co., supra. 


{a] Plaintiff assignee.—In a suit 
specifically to perform a contract to 
convey to lessees and their assigns, 
it was sufficient to allege that plain- 
tiff was an assignee of the leasehold 
interest, without setting forth cir- 
cumstances tending to prove that 
fact. Hollander vy. Central Metal, 
ete:; (Co., 109 Md. L3i5 Tl AL 440) So8 
LRANS 1135. ; 


67. Burke v. Mead, 159 Ind. 252, 
64 N.E. 880; Harter v. Morris, 72 Ind. 
A. 189, 123 N.E. 23, 719; McCauley v. 
Schatzley, 44 Ind. A. 262, 88 N.E. 972; 
American Realty Co. v. Lopinsky, 101 
W. Va. 742, 133 S.E. 618. 


68. Newman y. Johnson, 108 Md. 
SOC iC ORACe LLG. 


69. Bingham y. Asher, 165 Ky. 53, 
176 S.W. 3438. 


70. See eases infra this note. 


[a] Thus a complaint alleging 
plaintiff seeking specific performance 
desired to procure title to land for 
purpose of assigning it is not defec- 
tive as failing to show plaintiff was 
the real party in interest. Bauer- 
meister v. Sullivan, 87 Ind. A. 628, 160 
N-E. 10a: 


[b] Bill hela demurrable as not 


For later cases, developments and changes in the law see Annotations, same title and sestion number, 


§§ 472-473] 


showing the propriety of making particular persons 


defendants.71 


[§ 473] 7. Averments as to Contract—a. In Gen- 
eral. The bill or complaint must show that a valid, 
binding, and enforceable contract exists.7? 


showing complainant’s interest. 
Earein v. Sugg, 204 Ala. 270, 85 So. 


71. Le Grand Co. v. Richman, 82 
INS Je Eq. 481,91 A> 723. 


{a]_ QlustrationIn a suit for 
Specific performance, a demurrer will 
be sustained where defendants are 
not parties to the written contract, 
and there is no averment that the 
contract was not exactly as the par- 
ties intended it to be, or that com- 
plainant did not know that defend- 
ants were the parties, and that one 
with whom he was contracting was 
simply their agent. Le Grand Co. v. 
Richman, 82 N. J. Eq. 481, 91 A. 7238. 


72. Chandler v. Bodeker, 219 Ala. 
357, 122 So. 435; Grow v. Davis, 110 
Kan. 214, 203 P. 683; Bowker v. Lin- 
ton, 69 Okl. 280, 172 P. 442; Brennen 
We Derby, 124 Or. 574, 265 P. 425. 


[a] Contract with defendant re- 
quired.—A complaint in specific per- 
formance, based on a contract of A 
to convey property to B when he ac- 
quired the legal title, and the “‘ratifi- 
cation” thereof by C, is insufficient, 
where it does not allege the relation 
of principal and agent, express or im- 
plied, between B and C, and the vest- 
ing of the legal title in B, ratification 
meaning to give validity to the act of 
another. Guadalupe County Bd. of 
Education v. O’Bannon, 26 N. M. 606, 
195 P. 801. 


[b] Wnenforceable contract.—A. 
petition for specific performance of 
an oil and gas lease, unenforceable 
unless plaintiff began drilling within 
a certain time, which discloses that 
defendant had withdrawn from the 
contract before plaintiff commenced 
to drill so that the contract was ren- 
dered without effect is insufficient. 
Grow v. Davis, 110 Kan. 214, 203 P. 
683. 


73. Ark.—Koons v. Markle, 94 Ark. 
572, 127 S.W. 959. 


Ga.—Clements v. Jones, 
738, 144 S.E. 319. 


Kan.—Wiggam v. Shouse, 105 Kan. 
637, 185 P. 396. 


Nebr.—Nebraska Wheat Growers’ 
Assoc. v. Roach, 115 Nebr. 412, 213 
N.W. 587. 


Okl.—Bowker vy. Linton, 69 Okl. 280, 


166 Ga. 


172 P. 442; Plante v. Fullerton, 46 
Okl. 11, 148 P. 87. ‘ 
Or.—Leadbetter vy. Price, 103 Or. 


222, 202 P. 104. 


S. C.—Welling v. Crosland, 129 S. 
Crl20, 123) S:B. 076. 


[a] Allegations held sufficient.— 
(1) Contract between plaintiff and de- 
cedent for specified interest in estate 
of decedent at this death. Bird v. 
Trapnell, 147 Ga. 50, 92 S.B. 872. (2) 
Contract to lease realty. Sakata v. 
Yoshikawa, 22 Hawaii 288. (3) Ex- 
ecutory contract between plaintiffs 
and signers of a trust agreement to 
purchase plaintiffs’ land. Welling v. 
Crosland, 129 S. C. 127, 123 S.H. 776. 
(4) Where the complaint showed that 
plaintiff vendor had sent papers and 
documents to a bank as requested by 
vendee, vendee’s right to examine the 
papers and see if they were correct 
did not show that the minds of the 
parties never met on the terms of the 
contract. Merten vy. Fertig, 281 F. 
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It must 


908. 


[b] Allegations held insufficient. 
—(1) Petition held not to show mu- 
tual consent of parties to the terms 
of the contract. Smalley v. Bond, 92 

Kl. 178; 218 P. bis. (2)) Alpetition 
to require performance of a codpera- 
tive marketing contract, not alleging 
notice of acceptance aS a member of 
the association, fails to state a cause 
of action where the marketing con- 
tract, to become effective, required 
notice to defendant that his applica- 
tion for membership in the associa- 
tion had been accepted. « Nebraska 
Wheat Growers’ Assoc. y. Roach, 115 
Nebr. 412, 218 N.W. 587. (3) Where 
complaint alleges a contract which 
it states is contained in exhibits made 
a part of the action, which exhibits 
merely show. offers to purchase ‘on 
plaintiff’s part and that defendant 
merely considered the offer, but not 
that it was ever accepted by him, the 
complaint is insufficient, no contract 
being established by the allegations. 
Koons v. Markle, 94 Ark. 572, 127 
S.W. 959. (4) Allegations that plain- 
tiff paid note which he and others had 
indorsed and was never repaid held 
insufficient to show contract to pur- 
chase maker’s warehouse. Wisener 
v. Trapp, 216 Ala. 595, 114 So. 196. 
(5) Pleading showing that acts of pe- 
titioner in assuming relationship of 
child to decedent were done'with ref- 
erence to void adoption contract made 
by petitioner’s father, and not, as 
contended, under separate contract 
with decedent. Mulkey v. Allen, 
(Tex. Commn. A.) 36° S.W.(2d) 198 
[rev (Civ. A.) 19 S.W.(2d) 936]. 


[ec] Counter offer.—(1) A petition 
is insufficient which shows that de- 
fendant’s offer was not met by un- 
qualified acceptance but instead by 
acceptance qualified by additional 
conditions. Wiggam v. Shouse, 105 
Kan. 637, 185 P. 896; Plante v. Ful- 
lerton, 46 Okl, 11, 148 P. 87- (2) 
Contract is not shown where accept- 


ance of first offer to purchase realty 


was not insisted on, but a counter 
proposition was made which was not 


accepted. Casler v. Anderson, 91 
Fla. 454, 107 So. 631. 
[d] Option contract.—(1) In an 


action for performance of an option 
contract the complaint must show 
an unqualified and unequivocal ac- 
ceptance of the offer contained in the 
option so as to convert the option 
into a binding contract of sale. Lead- 
better v. Price, 103 Or. 222, 202 P. 104. 
(2) A bill based on an option making 
time of the essence, iS insufficient 
which does not allege that the option 
was exercised within the time given, 
an allegation that complainant was 
ready, willing, and able at all times 
to comply with the contract not be- 
ing sufficient. Lack v. Robineau, 9 
F.(2d) 406. (3) A petition to enforce 
an option contract to convey land is 
fatally defective unless averring that 
plaintiff purchaser within the time 
specified notified vendor of his accep- 
tion of the option and his election to 
be bound thereby. Cornell v. Tuck, 
104 Nebr. 759, 178 N.W. 612. (4) In 
a suit by the vendor to enforce an 
option contract, a complaint which 
fails to allege that defendant exer- 
cised his option to buy is bad. Mitz- 
laff v. Midland Lumber Co., 338 Ill. 
575, 170 N.H. 695. (5) Where an op- 


[58 C.J.] 1153 


show a completed contract as distinguished from 
uncompleted negotiations to contract, a mere un- 
derstanding, or an unperformed intent to*contract.73 
Ordinarily there must be some showing of a consid- 
eration for the contract.7 


It is not necessary .to 


tion contract requires written notice 
of acceptance to be given before ex- 
piration of time the complaint must 
allege that this was done. W'heeling, 
etc., R. Co. v. Wheeling Coal R. Co., 94 
W. Va. 536, 119 S°E. 551 (6) A com- 
plaint showing an accuptance of an 
option to purchase within Civ. Code 
§ 1489 is sufficient. Walter G. Reese 
es Vv. House, 162 Cal.” 740, 1124" PY 


fe] Award of prize.—A complaint 
alleging that first prize was awarded 
to plaintiff in a contest does not show 
a conditional award, because certifi- 
cate required judges’ approval and 
announcement recited tentative 
award. Hoff v. Daily Graphic, 132 
Mise. 597, 230 N.Y.S. 360. 


[f] Execution of mutual wills.— 
A bill for specific performance of an 
agreement to make mutual wills must 
show a specific agreement to make 
them and not merely the execution of 
mutual wills not made in pursuance 
of such an agreement. Clements v. 
Jones, 166 Ga. 738, 144 S.H. 319. 


[ge] Mode of alleging acceptance. 
—(1) Acceptance of defendant’s offer 
need not be expressly alleged, where 
the complaint shows that plaintiff 
performed the conditions of the of- 
fer. Hall v. Gilman, 77 App. Div. 458, 
TIP IN. YS: UO se aso) INVOLVE EO Caracal 
Olmstead v. Abbott, 61 Vt. 281, 81 A. 
315. (2) Where approval of title by 
purchasers was necessary to make 
a contract for sale of land binding 
upon the sellers, an allegation that 
plaintiffs tendered the purchase price 
and demanded a conveyance of title 
in terms of the contract was the 
equivalent of an allegation of ap- 
proval of the title by the purchasers. 
Manning vy. Sams, 143 Ga. 205, 84 S.B. 
451. 


74. @ox vy. Cox, 59) Ala. 5913) Linse 
v. Zastrow, 63 Mont. 241, 207 P. 119; 
In re Grogan, 38 Mont. 540, 100 P. 


1044; Finlen vy. Heinze, 28 Mont. 548, 
73 P. 123; Tumlinson v. York, 20 Tex. 
694. See also Mayger v. Cruse, 5 


Mont. 485, 6 P. 333 (holding that the 
facts showing the character of the 
consideration should be before the 
court before it should be called upon 
to say that the contract is fair, just, 
reasonable, and equal in all its parts). 


[a] Allegations held sufficient.—(1) 
Improvements by institution in re- 
liance on gift entitling it to enforce 
performance of the gift. Messiah 
Home for Children vy. Rogers, 212 N. 
Y. Slibs) LOG NEE. 69) 6 (2)  Plaimertivg 
surrender to widow of a decedent of 
his equitable rights in decedent’s es- 
tate to support widow’s contract to 
convey land to plaintiff at her death. 
Bird v. Trapnell, 147 Ga. 50, 92 S.E. 
872. : 


{b] Allegations held insufficient. 
—(1) In a suit for specific perform- 
ance of an agreement to convey land, 
which agreement was either a parol 
gift or a contract to sell, the petition 
was demurrable, where plaintiff fail- 
ed to allege that She made permanent 
improvements on the land sued for, 
after termination of the relation of 
landlord and tenant between herself 
and defendant and while she held pos- 
session as vendee. Coffey v. Cobb, 
146 Ga. 689, 92 S.H. 57. (2) A com- 
plaint for specific performance of 
contract to convey land, specifying 


a 
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aver a delivery of the contract if it appears that 
the contract was made and accepted.” 


[§ 474] b. Time and Place of Execution. It has 
been held necessary to state when the alleged con- 
tract was made,7® and, if the contract is one involv- 
ing realty, the place where it was entered into."* 


[§ 475] c. Ability of Person To Contract. Ordi- 
narily, if the person against whom the contract 1s 
sought to be enforced is a person generally compe- 
tent to contract, it is not necessary to show power 
to make the contract sought to be enforced,’* al- 
though under the circumstances of particular cases 
such allegations may be required.?® A binding con- 
tract will not be presumed against persons not gen- 
erally competent to contract,>® but the facts show- 
ing the validity of the contract must be alleged.*? 


[§ 476] d. Contract Made through or with Agent. 
If the contract is made through an agent that fact 
need not be alleged,®? it being sufficient to aver 
merely the fact of execution;** nor, where the bill 
shows that the contract was made by an agent, is 


it necessary to allege that the agent had authority 


the consideration as “the sum of one 78. Smitz v. Wright, 64 Fla. 485,]to act, the facts constituting such 
dollar and other valuablé considera- |} 60 S 225. ratification need not be _ alleged. 
tions, the receipt of which is (Harding v. Parshall, 56 Ill. 219), (2) 


hereby acknowledged,” not specifying SE 154 
nature of other valuable considera- 
tions, is demurrable for failure to [a] 


79. Scott v. Scott, 169 Ga. 290, 150 


Thus a petition alleging that 


to act.84 However, if the bill shows that the con- 
tract was made by an agent it must show that such 
person was the agent of the owner of the property,*? 


and if the contract is made by an agent for a mar-— 


ried woman, the bill must, in jurisdictions requiring 
married women’s contracts for the sale of land to 
be acknowledged, show a power of attorney, execut- 
ed and acknowledged by her, and a proper certifi- 
cate of acknowledgment.*® 


Contract of sale with agent. An agent seeking spe- 
cific performance of a contract to sell to himself 
property listed with himself for sale must, in order 
to disclose a valid contract of sale, allege a termi- 
nation of the agency,’’ a full disclosure to defend- 
ant of all material facts known to plaintiff as to 
the value and salability of the property,** and that 
a valid contract of sale was entered into after the 
dissolution of the confidential relation.*? 


[§ 477] e. Contracts within Statute of Frauds. 
Although it is held in a few jurisdictions that in an 


action for specific performance, if the complaint 


does not allege that the contract was in writing the 
presumption is that it was in parol,®® as a general 


it being sufficient merely to aver that 
such person ratified it (Harding v. 
Parshall, supra). 


show the consideration for the con- 
tract. Linse v. Zastrow, 63 Mont. 
241, 207 BP, 119. 


[ec] General averment sufficient.— 
A general allegation that the con- 
tract was founded on a valuable con- 
sideration is sufficient against a gen- 
eral demurrer. Patillo v. Jones, 113 
Ga. 330, 38 S.E. 745; Byars v. Thomp- 
son, 80 Tex. 468, 15 S.W. 1087. 


{d] Sealed instrument.—The rule 
applies to a bond under seal, for title 
to land. Tumlinson y. York, 20 Tex. 
694. : 


[e] Acknowledgment of consider- 
ation.—An obligation acknowledging 
the consideration of a_ specified 
amount may be sued on without fur- 


ther averment. Younger vy. Welch, 
22 Tex. 417. 
{f] Statement of what considera- 


tion was.—A cross complaint alleg- 
ing that plaintiff knew the facts and 
that the building of the road was the 
inducement did not show that the 
actual consideration for the option 
to purchase was an agreement by the 
purchaser to select a certain route 
and construct a railroad thereon. Mc- 
as VeritOw jel 3, Cal ieAne oUesmdicouias 


Necessity of showing adequacy of 
consideration see infra § 480. 


75. Stanton y. Singleton, (Cal.) 54 
P. 587; Fogarty v. Smith, 100 S.w. 
829, 30 KyL 1287. 


76. Lansdell v. Lansdell, 144 Ga. 
571, 87 SE 782; Williams v. Shuman, 
141 Ga. 114, 80 SE 625; Mulkey vy. Al- 
len, (Tex. Commn. A.) 36 SW (2d) 198 
[rev (Civ. A.) 19 SW -(d) 936]; 
American Realty Co. v. Lopinsky, 101 
W. Va. 742, 183 SE 618. 


77. Hume vy. Kirkwood, 216 Ala, 
534, 113 S 613. 


[a] Purpose of rule.—So that the 
court may determine by what law 
the contract is to be governed. Hume 
v. Kirkwood, 216 Ala. 534, 113 S 613. 


deceased orally agreed to adopt chil- 
dren procured from the superintend- 
ent of an orphan’s home which did 
not show the superintendent’s power 
to enter into such a contract, is in- 


sufficient. Scott v. Scott, 169 Ga. 290, 
150 SE 154. 
{b] Purchase of school lands.—A 


petition for specific performance of a 
contract to sell state school land, 
which alleges the execution of the 
contract and the refusal of defendant 
to make a deed, and which avers that 
plaintiff resided within a radius of 
five miles of the land, and was not 
disqualified from becoming a pur- 
chaser, and that he was in a position 
to comply with requirements as as- 
signee, sufficiently shows that plain- 
tiff could comply with the law in the 
purchase of school lands. Pope vy. 
Taliaferro, 51 Mex Give As 20701 15, 
Sw 309. 


80. Smitz v. Wright, 64 Fla. 485, 
60 S 225. 


81. Knox vy. Childersburg 
Com 86 “Alan 8005. Sb se 
Wright, 64 Fla. 485, 60 S 225. 


[a] Married woman’s contract.— 
(1) A conveyance of realty by a mar- 
ried woman must be shown to be in 
writing, signed by her, and the assent 
and concurrence of the husband 
be manifested by his joining in the 
alienation. Knox v. Childersburge 
Land Co., 86 Ala. 180, 5 S 578. (2) 
Execution and acknowledgment of a 
contract to convey land by married 
woman must be alleged. Smitz vy. 
Wright, 64 Fla. 485, 60 S 225. 


82. Harding v. Parshall, 56 Ill. 
219; Hanchett v. McQueen, 32 Mich. 
22; Beguelin v. Lee, 44 Hun 627, 8 
NYSt 798. 


83. Harding v. Parshall, 
219; Hanchett vy. McQueen, 32 Mich. 
22; Beguelin v. Lee, 44 Hun 627, 8 
NYSt 798. 


[a] Ratification.—(1) If the con- 
tract made by the agent was ratified 
by the person for whom he purported 


Land 
Smitz v. 


56 Ill. 


84 Beguelin v. Lee, 44 Hun 627, 8 — 


NYSt 798; Whitaker-Glessner Co. v. 
Clark, 98 W. Va. 19, 126 SE 340. 


{a] Imference of authority.—The 
averment that plaintiff gave notice 
of acceptance of offer to sell neces- 


sarily implies that the agent was duly | 
Whitaker-Gless- | 
ner Co. v. Clark, 98 W. Va. 19, 126 SH 


authorized to act. 


340 
85. Roby v. Cossitt, 78 Ill. 638. 


[a] 
owner when it may, with as much 
propriety, 
mean that he was the agent of an- 
other person, not the owner. Roby v. 
Cossitt, 78 Ill. 638. 


86. Kotok v. Rossi, 
327,120 A208, 


94 N. J. Hae 


87. Jewell Realty Co. v. Dierks, _ 
322 Mo. 1064, 18 SW (2d) 1048. 
[a] Principal’s knowledge of 


agent’s intent to buy.—dAllegations 


that defendant urged and assisted — 


plaintiff to procure loan to purchase 


property, held not to show that par- — 
letter — 
contract. — 
Jewell Realty Co. v. Dierks, 322 Mo. 


ties interpreted defendant’s 
listing property as sale 


1046, 18 SW (2d) 10438. 


88. Jewell Realty Co. v. Dierks, 
supra. 
[a] Failure to allege.—In the ab- 


sence of such an allegation the court — 
will not presume that the agent did © 


not acquire knowledge as to the value 
and salability of the property. Jewell 
Realty Co. v. Dierks, 322 Mo. 1046, 
18 S.W.(2d) 1043. 


89. Jewell Realty Co. v. 
supra. 


90. Waymire v. Waymire, 141 Ind. 
164, 40 N.E. 523; Percifield v. Black, 
132 Ind. 384, 31 N.E. 955; Myers vy. 
Taneyhill, 213 Ky. 333, 280 S.W. 1115; 
Givens v. Mason, 205 Ky. 432, 266 
S.W. 7; Walker v. Lopez, 13 Porto 
Rico Fed. 1. 


Dierks, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Thus the court will not infer : 
that such person was the agent of the © 


construe the pleadings to | 


: 
a 


§ 477] 


rule complainant is not required to negative the ap- 
pleation of the statute of frauds.®! | 
the contract alleged is within the operation of the 
statute of frauds, it will be presumed, if nothing 
appears to the contrary, that it was in writing,” 
and it is not necessary to allege affirmatively that 


_ [a] Agreement partially in writ- 
ing.—A petition alleging a written 
agreement whereby defendant as- 
Sumed a parol lease in favor of plain- 
tiff is insufficient to show that the 
terms of the letting were omitted by 
mistake where it alleges that defend- 
ant agreed to execute and carry out 
any lease which may have been 
named by the lessor to plaintiff, thus 
showing that the terms of the oral 
lease were not intended to be incor- 
porated in the agreement. Tracy v. 
Deshon, 157 Ky. 226, 162 SW 1116. 


91. Kotok v. Rossi, 94 N. J. Eq. 
327, 120 A. 208. 


92. U. S.—English v. Mound House 
EAaSsten Co. 1 92) Eyhlts 4 


Cal.—Smith v. Taylor, 82. Cal. 533, 
mo PP. 217; Nunez v." Morgan, 77 Cal. 
427, 19 P. 753; McGinn v. Willey, 24 
Cal. A. 303, 141 P. 49. But see Hines 
v. Copeland, 23 Cal. A. 36, 136 P. 728 
(holding that under a statute provid- 
ing that contracts for the sale of real 
property or an interest therein are in- 
valid unless in writing, a complaint in 
a suit for specific performance which 
fails to show that the contract is in 
writing is insufficient). 

Ga.—Crovatt v. Baker, 130 Ga. 507, 
61 S.E. 127. 


Tll.— Fowler v. Fowler, 
68 NE 414. 

S. D.—Sundback vy. Gilbert, 8 S. D. 
359, 66 N.W. 941. 


204 Ill. 82, 


Wis.—Pettit v. Hamlyn, 43 Wis. 
314. 
[a] Assignment of contract.—‘If 


it was indispensable that the assign- 
ment should be in writing, it will be 
presumed, unless the contrary ap- 
pears in the pleading itself, that it 
was in writing.” English v. Mound 
House Plaster Co., 192 Fed. 717, 719. 


[b] Authority of agent.—VWhere it 
is alleged that plaintiff acted by her 
attorney, if there is nothing upon the 
face of the bill to show whether or 
not the agent was authorized in writ- 
ing, it will not be presumed that his 
authority was a mere verbal one, and 
within the statute of frauds, because 
the bill does not allege that his au- 
thority was in writing. Fowler v. 
Fowler, 204 Ill. 82, 68 N.E. 414. 


93. U.S.—English v. Mound House 
Piaster Co., 192 F. 717. 
Ala.—Trammell v. 
Ala. 450, 9 So. 587. 

Cal.—Nunez v. Morgan, 77 Cal. 427, 
19-P. 753. 

Fla.—Smith v. Kallio, 94 Fla. 895, 
114 So. 666. 

Minn.—Benton vy. Schulte, 31 Minn. 


Craddock, 93 


312, 17 N.W. 621. 


Mo.—yYoung Men’s Christian As- 
soc. v. Dubach, 82 Mo. 475; Wildbahn 
v. Robidoux, 11 Mo. 659. 

N. J.—Douma v. Powers, 92_N. J. 
Eq. 25, 111 A. 401 [overr East_Ridge- 
lawn Cemetery Co. v. Frank, (Ch.) 104 
A. 594; Titus v. Taylor, (Ch.) 65 A. 
1003]. 

Ss. C.—Hubbell v. Courtney, 5 S. C. 
87. 

Ss. D.—Sundback y. Gilbert, 8 S. D. 
359, 66 N.W. 941. 

Tex.—Fahey v. ‘Benedetti, (Civ. A.) 

161 S.W. 896. 
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Ordinarily, if 


ies Va.—Capehart v. Hale, 6 W. Va. 


ere uat v. Hamlyn, 43 Wis. 


[a] Assignment of contract.—A 
bill by an assignee of a contract to 
convey land for specific performance 
need not allege that the assignment 
was in writing. English v. Mound 
House Plaster Co., 192 Fed. 717. 


_[b] Effect of answer.—An allega- 
tion in the answer that the contract 
was not in writing cannot affect the 
question as to the sufficiency of the 
es Pettit v. Hamlyn, 43 Wis. 


94. Ark.—Underhill 
Ark. 466. 

Cal.—Fowler v. Sutherland, 68 Cal. 
414, 9 BP. 674. 


Del.—Clark v. Bradford Gas, ete., 
Corp., 11 Del. Ch. 178, 98 A 368. 


Ill.—Grove v. Templin, 320 Ill. 597, 
151 NE 514. 


Ind.—Judy v. Gilbert, 77 Ind. 96, 
40 Am. Rep. 289; Moore v. Higbee, 
45 Ind. 487; Garrick v. Garrick, 43 
Ind. A. 585, 87 N.E. 696, 88 N.E. 104. 


Mass.—Miller 196 Mass. 
395, 82, N.E. 39. 


Meth eee v. Caldwell, 8 Mich. 


v. Allen, 18 


Vou, 


Mo.—Chambers v. Lecompte, 9 Mo. 
Dio * 


Or.—Mathews v. Tobias, 101 Or. 
605, 201 P. 199; Skinner v. ‘Furnas, 
82 Or. 414, 161 P. 962. 


Tex.—Purington v. 
A.) 133 S.W. 1080. 


Vt.—Meach v. Stone,’1 D. Chipm. 
182, 6 AmD 719. 


[a] Complaint held sufficient.—(1) 
Kubn W., Kuhn, da2 Kan. 155, <210 LP. 
343; Fahey v. Benedetti, (Tex. Civ. A.) 
161 S.W. 896. (2) Bill for specific per- 
formance of an oral lease agreement, 
within the statute of frauds, which 
lease bill shows to have been partly 
performed, is not demurrable. Hall 
v. Sharp St. Station of M. E. Church, 
155 Md. 654, 142 A. 508. (3) A bill 
alleging a parol contract for the sale 
of land for one hundred and eighty 
dollars, to be paid in installments, 
and that plaintiff's decedent was put 
in possession under the contract and 
paid the purchase price in full, suf- 
ficiently showed payment referable 
to the contract sought to be enforced 
to take the case out of the statute of 
frauds. Miller v. Glenn, 208 Ala. 265, 
93 So. 898. (4) A petition alleging 
that plaintiff bought the land from 
defendant who delivered possession 
to plaintiff, that plaintiff improved 
the land and remained continuously 
in possession from the date of pur- 
chase until filing of the suit, that the 
price was paid partly by delivery of 
cattle and the balance by certain 
debts which plaintiff held against de- 
fendant, that plaintiff had tendered 
the evidences of indebtedness and de- 
manded a deed, but that defendant 
had delayed until the debts were 
barred by the statute of limitations, 
and then repudiated the contract. 
Means v. Means, 135 Ga. 801, 70 S.B. 
654. 

{[b] Payment.—A bill alleging that 
defendant accepted and retained a 
check given in payment and that the 


Brown, (Civ. 


the contract is in writing.°? 
or complaint shows that the contract was by parol, 
and was one which by the statute of frauds is re- 
quired to be in writing, it must clearly and distinctly 
allege such facts, constituting acts of part perform- 
ance, as will take the contract out of the statute.?4 


1155 


[58 C.J.] 


If, however, the bill 


check would be cashed if presented is 
not insufficient for failure to show 
payment of purchase money. Penney 
v. Lyle, 205 Ala. 476, 88 So. 580. 


Ce] Possession.—(1) Complaint 
must allege that pursuant to the 
terms of the contract possession of 
the premises was taken by the pur- 
chaser. Skinner vy. Furnas, 82 Or. 
414, 16l° P.) 9622) 2) “Ani allesation 
that the parties ‘‘went into possession 
of said property” held insufficient as 
a mere conclusion of the pleader. 
Grove v. Templin, 320 Ill. 597, 151 
N.E. 514. (3) If improvements are 
alleged to have been pursuant to the 
oral agreement it will be inferred that 
possession also was pursuant to the 
agreement. Barrett v. Schleich, 37 
Ore 613; 625 PR. 792. 1(4). A complaint 
for specific performance of a verbal 
contract for the sale of land must 
not only allege that a full considera- 
tion has been paid for the land and 
permanent and valuable improve- 
ments made thereon, but also that the 
purchaser took exclusive possession 
of the land. Purington v. Brown, 
CTex (Civ. Ac) 13:37 1S. Wae LOS Ose), 
Vendee who sues for specific perform- 
ance and relies upon possession to 
take the case out of the statute must 
show a possession of the land or in- 
terest therein, delivered to him by the 
vendor pursuant to the contract un- 
der which he seeks a conveyance. 
Garrick v. Garrick, 43 Ind. A. 585, 87 
N.E. 696, 88 N.E. 104. (6) A com- 
plaint must allege possession under 
the contract, or aver facts showing 
the case to come under an exception 
to the general rule requiring an alle- 
gation of possession, as of an agree- 
ment to devise for services of such 
a nature or character that it is im- 
possible to estimate their value to 
the promisor by any pecuniary stand- 
ard, and where there was no inten- 
tion to measure their value by such 
standard. Mathews v. Tobias, 101 
Or. 605, 201 P. 199. (7) Complainant, 
in a suit to specifically enforce a con- 
tract to convey land, having been in 
possession since a_ certain. date, 
should show that fact in his bill. 
Krah v. Wassmer, 75 N. J. Eq. 109, 71 
A. 404. [afi 7S NN. J Bah e305 sith 
L332 


{d] Improvements.—A complaint 
for specific performance of an oral 
contract to convey land must, if the 
parties are related, allege that the 
purchaser has made improvements on 
the land. Skinner v. Furnas, 82 Or. 
414, 161 P. 962. 


[e] Oral contract to execute writ- 
ten agreement.—In a suit to enforce 
specifically a verbal contract to enter 
into a written contract, which agree- 
ment is within the operation of the 
statute of frauds, specific perform- 
ance will not be decreed where there 
is no allegation of part performance, 
or the making of any outlay after the 
making of the oral agreement. Clark 
v. Bradford Gas, ete., Corp., 11 Del. 
Ch. 178, 98 A. 368. 


{f] If it appears from bill that 
there was no sufficient memorandum 
within the statute of frauds, and acts 
of part performance are not alleged, 
the bill is demurrable. Miller v. 
Burt, 196 Mass. 395, 82 N.E. 39. 


{g] Complaint construed as one 
based upon parol agreement of sale 
aecompanied by a part performance, 
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If the complaint alleges a written contract which is 
within the operation of the statute of frauds because 
it does not contain all the terms of the contract, the 


complaint is insufficient.®® 


Designation of parties. 


A petition which shows 
that the writing relied on was not signed by plain- 
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even though it alleges that plaintiff acted through 
his agent, the party signing the instrument.°7 


[§ 478] f. Terms of Contract—(1) In General. 


The plaintiff’s pleading must show what the contract — 


tiff and did not mention his name is demurrable®® 


and not upon any writing. Brown v. 
Pinniger, 81 N. J. Eq. 229, 86 A. 541. 


Wright v. Reid, 111 Conn. 141, 
149 A. 239; Sullivan vy. Ladden, 101 
Conn. 166, 125 A. 250. 


96. Moore v. Adams, 153 Ga. 709, 
113 S.E. 383, 23 ALR 925. 


[a] Reason for rule.-—The name 
of plaintiff not appearing anywhere 
in the instrument, there is no valid 
contract. Moore v. Adams, 153 Ga. 
109, 1138.5.) 383) 28°-ALR 925. 


97. Moore v. Adams, supra, 


[a] Effect of statute.—A statute 
which makes the form in which the 
agent acts immaterial does not au- 
thorize the agent to contract for his 
principal in a form which would be 
insufficient if the principal acted for 
himself. Moore v. Adams, 153 Ga. 
709, 113 S.H. 388, 23 ALR 925. 


98. Cox v. Cox, 59 Ala. 591; Clem- 
rie v. Jones, 166 Ga. 738, 144 S.E. 
Sos 


99. Ala.—Hume v. Kirkwood, 216 
Ala. 534, 113 So. 613; Hodge v. Ala- 
bama Water Co., 205 Ala. 472, 88 So. 
585; Adams v. Powell, 205 Ala. 91, 87 
So. 346; Penney v. Norton, 202 Ala. 
690, 81 So. 666; Pepper v. Horn, 197 
Ala. 395, 73 So. 46; Mitchell v. Wright, 
155 Ala. 458, 46 So. 473; Iron Age 
Pub. Co. v. Western Union Tel. Co., 
83 Ala. 498, 3 So. 449, 3 AmSR 758. 


Cal.—Burnett v. Kullak, 76 Cal. 
535, 18 P. 401; Beal v. United Proper- 
ties Co., 46 Cal. A. 287, 189 P. 346. 


Fla.—Rundel v. Gordon, 92 Fla. 
1110, 111 So. 386; Dixie Naval Stores 
Co. v. German-American Lumber Co., 
M6) Mla e839, 09 Son Sees | Maloy lve 
Boyett, 53 Fla. 956, 43 So. 243. 


Ga.—Clements v. Jones, 166 Ga. 
738, 144 S.E. 319; Lansdell v. Lans- 
dell, 144 Ga. 571, 87 S.E. 782. 


Idaho.—White v. Smith, 43 Idaho 
354, 253 P. 849. 


Ill.— Grove v. Templin, 320 Ill. 597, 
151 N.E. 514. See Finty v. Kinder, 
MO Aes Asy 5: 


Fee ey v. Butler, 4 Litt. 


Md.—Bellevue Club v. Punte, 148 
Md. 589, 129 A. 900; Hearn v. Ruark, 
148 Md. 354, 129 A. 366; Wetherall v. 
Hoffman, 142 Md. 686, 121 A. 847; 
Boggs v. Dundalk Realty Co., 132 Md. 
476, 104 A 45; McDowell y. Biddison, 
120 Md. 118, 87 A. 752. 


Mo.—Lackawanna Coal, etc., Co. v. 
Long, 231 Mo. 605, 13838 SW 35. 


N. Y.—Ankele v. Blankner, 197 App. 
Div. 684, 189 N.Y.S. 876 [app dism 
232 N. Y. 557, 134 N.E. 570]. 


Or.—Skinner vy. Furnas, 82 Or. 414, 
161 P. 962. 


Pa.—Parker’s Est., 4 Pa. Dist. 221, 
16 Pa. Co. 345, 36 WklyNC 400. 


Re I—ee v. Stone, 21 Rif. 1:23, 
42 A. 717 

Tex.—Ward v. Stuart, 62 Tex. 333; 
Jones v. Jones, 49 Tex. 683; Mulkey 
vy. Allen, (Commn. A.) 36 S.W.(2d) 198 
[rev (Civ. A.) 19 S.W.(2d) 936]. 


Wash.—O’Connor v. Jackson, 23 


Wash, 224, 62 P. 761. 


W. Va.—Capehart v. Hale, 6 W. Va. 
547. 


[a] Reasons for rule—(1) That 
the court may not be left to inference 
or uncertainty as to the terms of the 
contract or the rights of the parties. 
Pepper v. ‘Horn, 197 Ala. 395, 73 So. 
46; Rundel v. Gordon, 92 Fla. 1110, 
111 So. 386; Dixie Naval Stores Co. 
v. German-American Lumber Co., 76 
Fla. 339, 79 So. 836; Maloy v. Boyett, 
53 Fla. 956, 43 So. 243. (2) That the 
court can see that the contract is one 
which it is equitable to enforce. Ma- 
loy v. Boyett, supra. 


{>] RBule will be relaxed in a bill 
for specific performance (in effect a 
ecreditor’s bill) brought by creditors 
of a deceased contracting party. 
Light St. Bridge Co. v. Bannon, 47 
Md. 129. 


{c] (Allegations held snufficient.— 
(1) A bill alleging: That when com- 
plainant became of age his father 
agreed that, if complainant would re- 
main at home until his mother’s 
death, and do the housework, etc., 
which complainant did, the father 
would pay him more than he could 
earn elsewhere; that the property 
involved was purchased by the fa- 
ther to secure complainant a perma- 
nent business location and in con- 
sideration of such services; that the 
father while living claimed no inter- 
est in the property, and at different 
times stated that it was purchased 
for complainant pursuant to _ the 
agreement, and he would execute a 
deed, and he-did execute one which 
was recorded; and that ever since its 
execution complainant had been in 
possession believing that his title 
was valid, although the deed was sub- 
sequently adjudged not to have been 
delivered. Stonehouse v. Stonehouse, 
156° Mich; 438,.120 IN. W. 23.05 (2) Oral 
contract to leave property on death of 
promisor. White v. Smith, 43 Idaho 
354, 253 P. 849. 


[d] Allegations held insufficient.— 
(1) That plaintiff was the owner of 
certain lots, and that petitioner has 
sold them to one of the defendants on 
condition that title was perfect, and 
that defendant says the title is doubt- 
ful, but there being nothing else in- 
dicating what the contract was. 
Davidson v. Bartow Inv. Co., 138 Ga. 
673, 75 SE 980. (2) Bill not stating 
when the contract is to be performed, 
Where it is to be performed, whether 
in or out of the state, where it was 
entered into, the consideration agreed 
to be paid, and not giving the name of 
the alleged agent of defendant with 
whom the contract was made so that 
issue may be taken on his authority. 
Iron Age Pub. Co. v. Western Union 
Tel. Co., 83 Ala. 498, 3 So. 449, 3 AmSR 
758. (3) That plaintiff conveyed 
land to his wife pursuant to an agree- 
ment wherein she agreed to pay fif- 
teen hundred dollars within a reason- 
able time and five hundred dollars to a 
third person, and further agreed that 
plaintiff, the wife, and the third per- 
son should each have a one-third in- 
terest, and that in the event of the 
death of either plaintiff or the wife 


is which is to be performed.°* _ ; 
ately, clearly, and precisely all its essential terms,°® 


It must state accur- 


the share of the one dying should go 
to the survivor, but not alleging to 
whom the fifteen hundred dollars was 
to be paid or when the conveyance of 
the one-third interest was to be made, ~ 
and not showing that the wife re- — 
ceived the title in trust. Ankele v. 

Blankner, 197 App. Div. 684, 189 N.Y.S. 

876 [appeal dism 232 N. Y. 557, 134 

N.E. 570]. (4) Failing to specify 

the terms of mortgage to be given as 

part of the purchase price. Burnett 

v. Kullak, 76 Cal. 535, 18 P. 401. © (5): 

Contract to assume and execute mort- 

gages, bill not stating terms, duration, 

and interest. Lee vy. Stone, 21 R. I. 

123, 42 A. 717. (6) Allegation of an 

agreement by a corporation to issue 

first mortgage bonds, secured by a 

deed of trust on all of its property, 

and to deposit all securities of other 

corporations with the trustee, with- 

out allegation of who the trustee was 

to be, or what duties he was to per- 

form, or how the pledged property 

was to be sald in event of default, or 

what remedy the bondholders were 

to have in event of default of interest. 

Beal v. United Properties Co., 46 Cal. 

App. 287, 189 P. 346. (7) That cer- 

tain definite agreements were to be 

set aside for the purpose of entering 

into a new agreement, failing to in- 

dicate the terms of the new agree- 

ment. Boggs v. Dundalk Realty Co., 

132 Md. 476, 104 A. 45. (8) Allega- 

tion of contract to convey real estate, 

failing to include certain papers al- - 
leged to have been executed. Horwitz 

v. Kreuzer, 140 Md. 414, 117 A. 563. 

(9) Complaint, not showing whether 

agreement was to get placer or home- 

stead patent, in which latter case 

agreement would be invalid. Cox v.. 
Ross, 44 Idaho 110, 255 P. 309. (10) 

Not containing allegations relating to 

an abstract of title, or the time for 

the discovery of defects in the title, 

or in which they were to be cured, or 

what title was to pass, or who was to 

perfect title, or what was to be done 

if the defects discovered were incura- 

ble, not definitely alleging when per- 

formance of the contract was to be 

completed, and not containing allega- 

tions as to whether there was to be 

any security for the deferred pay- 

ments. Lackawanna Coal, etc., Co. v. 

Long, 231 Mo. 605, 133 S.W. 385. 


[e] Reasonable certainty.—(1) 
The terms of the contract must be ex- 
pressed with reasonable certainty. 
Rundel v. Gordon, 92 Fla. 1110, 111 So. 
386. (2) What is reasonable in any 
case must depend upon the subject 
matter of the agreement, the purpose 
for which it was entered into, the 
situation and relation of the parties, 
and the circumstances under which it 
was made. Rundel v. Gordon, 92 Fla. 
1110, 111 So. 386. 


[f{] Time for performance.—The 
time for performance of the contract 
must be set out. American Realty 
Co. v. Lopinsky, 101 W. Va. 742, 133 
S.E. 618. But see Phillips v. Jones, 
79 Ark. 100, 95 S.W. 164, 9 AnnCas 131 
(holding that failure to allege the 
time agreed on for performance does 
not make the bill demurrable, since 
it is presumed, in the absence of the 
allegation, that the contract was to be 
performed in a reasonable time). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 478] 


so as to leave none of them in doubt 


It need not, however, set out other contracts which 
are not sought to be enforced, but are material facts 
The bill or complaint must not show 
a contract which appears vague, uncertain, or am- 
it must show a contract the essential 
terms of which are certain, definite, and clear. The 
terms of the contract must be set forth with such 


in the case.? 


7 23 
biguous; 


Ig] Terms as to payment.—(1) | 
Times and amount of payment for the 
land must be alleged. Jones v. Jones, 
49 Tex. 683. (2) Vendor plaintiff 
must allege that defendant agreed to 
Capehart v. Hale, 6 W. Va. 547. 
The consideration for the agree- 
ment, the time and manner of its per- 
formance, and in fact all of its essen- 
tial terms and stipulations, must be 
clearly and definitely alleged. Jones 
v. Jones, supra. (4) Party seeking 
to enforce contract to convey land for 
which he has agreed to pay in money, 
labor, or in some other manner, must 
inform the court by proper pleadings, 
what sum of money was to be paid, 
what labor performed, or what and 
how much of other property was to 
be delivered in payment. Ward v. 
stuart, 62 Tex. 333. (5) <A. bill for 
specific performance was not demur- 
rable for indefiniteness of land con- 
tract, notwithstanding the absence of 
a provision for interest and amount of 
deferred payments where the price 
was stated with a provision for down 
payment and for purchaser to assume 
all city liens. Fox v. Korshinsky, 97 
mia. 503, 121 So. 560: 


[h] Inferences proper.—In an ac- 
tion to compel specific performance of 
an agreement to transfer a _ store 
building, ‘etc., and pay a certain sum 
in cash and give a note for another 
sum in consideration of the transfer 
of other property, it could be inferred 
from an allegation in the complaint 
that the cash payment was to have 
been made when the parties’ ex- 
changed deeds that it was intended 
that the note should be given at the 
same time. Bogard v. Barhan, 56 Or. 
269,108 P. 214. 

[i] Matters to be alleged.—The 


bill should allege what each party was 
to do under the contract. Lackawan- 


na Coal, etc., Co. v. Long, 231 Mo. 
605, 133 S.W. 35. 
[j] Verdict as curing defective 


statement.—A verdict which states 
contract specially and particularly 
cures insufficient statement of con- 
tract by petition. Despain v. Carter, 
21 Mo. 3381. 


¥.) Iron Age Pub: Co. v.- Western 


Union Tel. Co., 83 Ala. 498, 3 So. 449, 3 
AmSR 758. 


2. Colm v. Francis, 30 Cal. App. 
742, 159 P. 237; Stevens v. Palmour, 
(Tex. Civ. App.) 269 S.W. 1057. 


{a] Illustrations.—(1) In a suit 
for specific performance of a contract 
to lease land, complaint showing that 
defendant had contracted to sell to 
another, who was in possession ad- 
verse to plaintiff, is not indefinite, .al- 
though it does not set out the con- 
tract of sale, it being sufficient to 
make it clearly appear that such a 
contract had been made and that un- 
der it claims adverse to plaintiff’s al- 
leged rights are made. Colm v. Fran- 
cis, 30 Cal. App. 742, 159 P. 237. (2) 
Where a contract for the sale of land, 
which defendants sought to have spe- 
cifically enforced, contained a refer- 
ence to a former contract, the only 
purpose of which was to evidence an 
agreement that defendant was to have 
interest paid on notes of the first con- 
tract credited on the purchase price of 
the second contract, it was not neces- 
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or uncertainty.1 
creed.® 


sary for defendant to plead the orig- 
inal contract in its entirety. Stevens 
ae ene (Tex. Civ. App.) 269 S.W. 


3. Maloy v. Boyett, 53 Fla. 956, 48 
So. 248. 


4 Adcock v. Shaw, 167 Ga. 710, 146 
S.E. 478; Clements v. Jones, 166 Ga. 
738, 144 S.Ie. 819; Burke v. Mead, 159 
Ind. 252, 64 N.E. 880; Waymire v. 
Waymire, 141 Ind. 164, 40 N.E. 523; 
Harter v. Morris, 72 Ind. App. 189, 123 
N.E. 23, 719; Terry v. Michalak, 319 
Mo. 290, 3 S.W.(2d) 701; Ward v. 
Stuart, 62 Tex. 333, 336. 


“The contract cannot be presumed 
to be clearer or more specific, nor the 
performance of it more complete, than 
they are alleged to be in the petition.” 
Ward vy. Stuart, supra. 


[a] Contract alleged held sufficient- 
ly definite—(1) Complaint held to 
state contract reasonably certain as to 
its subject matter, stipulations, pur- 
poses, parties, and the circumstances 
under which it was made. Hall v. Gil- 
man, 77 App. Div. 458, 79 N.Y.S. 303. 
(2) An agreement between plaintiff 
and defendant that the latter would 
take up indebtedness due by petition- 
er, would enter possession of land, and 
credit remainder of net proceeds re- 
ceived from rents on principal and 
interest due by purchaser to defend- 
ant. Cook v. Powell, 160 Ga. 831, 129 
S.E. 546. (3) A complaint which al- 
leges the execution of the contract as 
set out, consisting of a lease and an 
option to the lessee to purchase dur- 
ing the term at a fixed price, and 
which avers that the lessee elected to 
purchase, that the contract was fair 
and reasonable, that the price agreed 
on was in fair proportion to the value 
of the property, and prays for the 
reformation of the contract relating 
to the rights of the parties in the 
event the lessee does not purchase un- 
der the option, shows a contract suffi- 
ciently certain on its face to support a 
suit for performance, especially after 
the contract has been reformed as 
prayed for. Swanston v. Clark, 152 
Cal. 300, 95 P. 1117. (4) An answer, 
in the nature of an equitable counter 
or cross action, alleging a contract 
between defendant and deceased for 
conveyance of realty in return for 
moving thereon and making improve- 
ments. Vesser v. Neff, (Mo.) 214 S.W. 
185. 


[b] Contract alleged held uncer- 
tain.—Complaint which, unaided by 
any extrinsic averment, merely sets 
out a written contract for defendant 
to purchase stock in a corporation to 
be formed, which contract is uncer- 
tain in that it fails to state the busi- 
ness the corporation is to engage in, 
is insufficient even though defendant 
had objected to a tender of perform- 
ance by plaintiff upon a_ different 
ground. Burke v. Mead, 159 Ind. 252, 
64 N.E. 880. 


[c] Payments.—(1) <A _ bill for 
specific performance of a land sale 
contract, not designating amounts or 


times of deferred payments, is de- 
murrable. Terry v. Michalak, 319 
Mo. 290, 3 S.W.(2d) 701. (2) Where 


complaint states contract for pur- 
chase of realty which is uncertain and 
indefinite as to the terms of payment, 
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particularity that specific performance may be de- 
The contract may be set out according to 
its legal effect® or in hee verba,’ but in the latter 
case if the contract set out is uncertain and ambigu- 
ous the pleading must put some definite construc- 
tion on it by averment.? However, if the contract 
is made an exhibit to the bill, it, and not what is 
alleged, must control, if there is a variance.® It has 


it is insufficient. Waymire v. Way- 
mire, 141 Ind. 164, 40 N.EB. 528. (3) 
A complaint, in an action for specific 
performance of a land exchange con- 
tract, providing that defendant should 
execute to plaintiff a mortgage and 
that the note evidencing the mortgage 
debt should provide for ‘the usual 
prepayment privilege,” is insufficient 
because of indefiniteness of the con- 
tract alleged as to amount and time 
of prepayment. Harter v. Morris, 72 
Ind. App. 189, 123 N.E. 23, 719. 


5. Kowalski v. Guaranty Trust Co., 
224 Mich. 122, 194 N.W. 581. 


6 Joseph v. Holt, 37 Cal. 250. 


7. Martin v. Baines, 217 Ala. 326, 
116 So. 341; Durkee v. Cota, 74 Cal. 
Sid, 8kG babs dosephi Va, ELOlt. soeale 
eon Sakata v. Yoshikawa, 22 Hawaii 


[a] Limitation of rule.—The rule 
which permits the pleader to declare 
upon a contract in hee verba is, and 
must be, limited to cases where the 
instrument set out contains the 
formal contract, showing in express 
terms the promises and undertakings 
upon both sides, and does not extend 
to mere notes or memoranda made, 
not as constituting a formal contract, 
but merely for the purpose of pro- 
viding written evidence of its terms 
sufficient to take it out of the Statute 
EMERG Joseph v. Holt, 37 Cal. 


[b] Better method.—If. the con- 
tract is in writing, the insertion of a 
copy of it in the complaint is the sim- 
plest and most satisfactory mode of 
showing to the court its purport and 
roan effect. Joseph v. Holt, 37 Cal. 


[ce] Werbal contract.—A bill for 
specific performance of a contract, set- 
ting out alleged copy of contract in 
hee verba, is not objectionable as 
pleading verbal contract. Martin v. 
Baines, 217 Ala. 326, 116 So. 341. 


[d] Exhibit.—(1) A copy of the 
contract may be attached to the billas 
an exhibit and adopted as a part there- 
of. Sakata v. Yoshikawa, 22 Hawaii 
288. (2) In Missouri the written in- 
strument on which the suit is based 
must be filed with the petition but it 
is not to be considered in determining 
the sufficiency of the _ pleading. 
Keator v. Helfenstein Park Realty 
Como L AMON (61. O,uiho a Sie lice eGo) 
Copies of the contracts attached to 
the pleadings as exhibits will not aid 
the pleading on demurrer. Lacka- 
wanna Coal, etc., Co. v. Long, 231 Mo. 
605, 1383 S.W. 35. 


[e] Statement necessary.—In an 
action for specific performance of a 
contract for the sale of land, the con- 
tract must be set up in the petition, 
either in terms or in _ substance. 
Davidson v. Bartow Inv. Co., 138 Ga. 
673, 75 S.E. 980. 


8. Durkee v. Cota, 74 Cal. 3138, 16 
135 

9. Jellings v. Baldwin, 29 Hawaii 
494; Dreyer v. Goldy, 62 Ill. App. 347 


[app dism 171 “111, 484, 49" INvE: 
560]. See also Cohen v. Jones, 274 
Pa. 417, 118 A. 362 (in a suit for spe- 
cific performance of a contract to pur- 
chase land, defendants cannot justly 
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been held insufficient merely to allege that a contract 
was made as shown by an exhibit attached, without 
any allegations as to the tenor, contents, or effect 
of such contract,!® it being necessary to aver the 
legal obligations created by the contract.*? 
contract alleged is so imdefinite and uncertain as 
to be insufficient to sustain a decree plaintiff, if he 
claims that other writings cured the defects, must 
allege that they were executed in compliance with 
the agreement, or were accepted and acquiesced in 


as complying therewith.1? 


Negation of other terms. 


complain of a mere exaggeration in 
the bill as to its frontage and depth, 
where the trial court ordered convey- 
ance merely of the land described in 
the contract). But see Blackshear v. 
Sandifer, 15 La. App. 423, 132 So. 282 
(where court refused petition for spe- 
cific performance of agreement for 
sale of stock alleging matters not con- 
tained in agreement). 


[a] Oral contract later reduced to 
writing.—In a suit in equity for spe- 
cific performance of an oral contract, 
alleged to have been later reduced to 
writing, where such writings are at- 
tached to the complaint as exhibits 
they control as to the terms of the 
contract. Jellings v. Baldwin, 29 
Hawaii 494, 


10. Guadalupe County v. Johnston, 
Lyfex,:. Civ. App. 713, 20,S.W.1833: 


11. Guadalupe County v. Johnston, 
supra. 
[a] Bffect of exhibit.—An exhibit 


may be evidence of a contract but its 
terms cannot take the place of allega- 
tions of its legal effect.- Guadalupe 
County v:; Johnston, 1 Tex. Civ. App. 
V713,-20) S.W.. 833. 


12. McCauley v. Schatzley, 44 Ind. 
App. 262, 88 N.E. 972. 


[a] Reason for rule.—If such alle- 
gations are made they constitute an 
issuable fact and may be tried, but 
if plaintiff is allowed to aver that the 
writings altogether constitute a writ- 
ten contract defendant would not be 
able to prove that the writings did not 
comply with the agreement made, 
since a written contract may not be 
contradicted by parol proof. MecCau- 
ley v. Schatzley, 44 Ind. App. 262, 88 
INTE S 72), 

13. Penney v. Norton, 202 Ala. 690, 
81 So. 666, 668. 


“A plaintiff is only required to show 
affirmatively a right to relief, or to 
recover; he is not required to nega- 
tive all possible defenses.’’ Penney v. 
Norton, supra. 


14. Zeringue v. Texas, etc., R. Co., 
34 F. 239. 

15. Ala.—Penney vy. Worton, 202 
Ala. 690, 81 So. 666. 


Cal.—Beal v. United Properties Co., 
46 Cal. App. 287, 189 P. 346. 


D. C.—McCormick v. Hammersley, 1 
App. PD: CG. 313. 


Fla.—Casler v. Anderson, 
454, 107 So. 631. 


Ga.—Shockley v. Davis, 17 Ga. 177, 
63 AmD 233 


Ill.—Hecke v. Meyer, 68 Ill. App. 65. 


Ind.—Kirkman y. Kenyon, 17 Ind. 
607. 


Ky.—Gray v. Davis, 3 J. J. Marsh. 


91° Ela. 


If the bill shows a con- 
tract which is definite and certain enough to be per- 
formed it need not negative any other terms or con- 
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ditions.** 


Negotiations. 


If the stricken out.1*4 


il 
[9§ 478-479 || 


Allegations respecting negotiations — 


between the parties prior to the reduction of the 
contraet to writing are immaterial and should be 


[§ 479] (2) Identification of Property Covered. 
It is essential that.a bill, complaint, or petition seek- 
ing specific performance of a contract for the con- 
veyancing, mortgaging,, leasing or transferring of 


property shall identify the property covered*® and 


381. 


Miss.—Nalty v. Cohn, 117 Miss. 190, 
78 So. 3. 


Mo.—Heron v. Peisch, 240 Mo. 221, 
144 S.W. 413. 


N. C.—Mallory v. Mallory, 45 N. C. 
80; Allen v. Chambers, 39 N. C. 125. 


Or.—Bogard v. Barhan, 52 Or. 121, 
96 P. 673, 132°; AmMSR 676. 


[a] Description held sufficient.— 
(1) <A petition in an action to compel 
dedieators to execute a deed pursuant 
to their agreement to donate land for 
public purposes. Gartrell v. McCra- 
vey, 144 Ga. 688, 87 S.H. 917. (2) A 
description of a lot as situated in a 
certain district in the state and coun- 
ty and on the south side of a public 
road, leading from one town to anoth- 
er about a mile west of a railroad sta- 
tion, and containing an acre, more or 
less, fronting the road which bounds 
it on the north and adjoining land of 
certain other parties named. Raines 
v. Stokely, 152 Ga. 156, 108 S.E. 903. 
(3) A petition describing the prop- 
erty definitely, and also as containing 
10 acres more or less, and known as 
the L. home place, and as the only 
land owned by the vendor in that 
county. Whelchel v. Waters, 152 Ga. 
624, "21 See 25. 


[b] Description held insufficient.— 
(1) Ina suit for specific performance 
of a contract to exchange land where- 
by plaintiff was to convey a portion 
which defendant might select from a 
larger tract in return for a certain lot, 
a complaint is insufficient which does 
not give a description of the tract 
from which defendant was to make 
his selection. Kirkman v. Kenyon, 17 
Ind. 607. (2), A bill for specific per- 
formance of a contract to give a mort- 
gage is insufficient which fails to de- 
scribe the lands or to give their acre- 
age or value. Nalty v. Cohn, 117 
Miss. 190, 78 So. 38. (3) A complaint 
for specific performance of agreement 
to convey “West % of Lot 17, Tract 


1000,” to be obtained from others. 
pa v. Stellar, (Cal. App.) 288 P. 
{c] Precision and certainty re- 


quired.—Penney v. Norton, 
690, 81 So. 666. 


[d] Choses in action.-—W here 
transfer of choses in action is sought, 
description sufficient to identify them 
should be made. Shockley v. Davis, 
17 Ga. 177, 68 AmDec 233. 


[e] Way appurtenant.—In a suit 


202 Ala. 


for performance of contract for the} 


lease of land with an option to pur- 
chase, where the agreement did not 
definitely describe a way to the land, 
plaintiff, in order to have the way de- 
scribed in a lease executed by the 
court, must allege and prove extrinsic 
facts showing the location and de- 


| no section, 


i the 


that the contract alleged, for which specific per- 
formance is sought, shall describe and identify the 
property with sufficient certainty to be enforceable.*® 


scription of the way. Joyce v. Toma- 
sini, 168 Cal. 234, 142 P. 67. 


16. See cases infra this note. 


[a] Contracts held sufficient as to 
description.—(1) Writings describ- 
ing land purchased by tract number, 


construed with allegations as_ to 
boundaries. Arrendale v. Dockins, 
166 Ga. 62,143 SH 570. (2) Contract 


identifying land by tract number as 
purchased from plaintiff. Arrendale 
v. Dockins, 166 Ga. 62, 143 S.E. 570. 
(3) Contract to exchange land de- 
seribing property by street number. 
Jennings v. Williams, 167 Ga. 615, 146 
S.E. 452. (4) Description of land as 
twenty-three acres of land situated on 
the northeast corner of Virginia ave- 
nue and Whipple avenue, and known 
as a part of the Whipple tract. Mims 
v. Jones, 135 Ga. 541, 69 S.H. 824. (5) 
Description of land in contract sought 
to be specifically enforced is sufficient 
where enough is stated to identify the 
particular tract intended to be con- 
veyed. Wooten v. Dermott Town-Site 
Co., (Tex. Civ. App.) 178 S.W. 598. 


[b] Contract held insufficient as to 
description.—(1) A letter from de- 
fendant in which she agreed to convey 
‘it’ for a certain sum, there being no 
other description of the property. 
Strode v. Ackerman, 141 Ky. 700, 133 
S.W. 767. (2) Contract describing 
the property as our land of ten hun- 
dred and sixty acres. Eaton v. Wil- 
kins.63Calie 1425.2" (re Velen Go) meee 
promise to execute a mortgage to se- 
cure a debt, without designating or 
describing the property to be mort- 
gaged, and not even stating whether 
it was to be real or personal estate is 
too vague and indefinite to be en- 


forced. Sanderson v. .Stockdale, 11 
Md. 563. 
[c] Test of sufficiency.—If there 


is enough in the writing to afford a 
key which, aided by extrinsie evidence 
will make certain that which is ap- 
parently uncertain, it is sufficient. 
Arrendale v. Dockins, 166 Ga. 62, 143. 
S.E. 570. 


[d] Extrinsic evidence necessary. 
—A memorandum of a land contract, 
reciting that the seller bargained and 
sold his farm containing forty acres, 
township, range, county, 
or state being specified, nor any town, 
village, or city designated as being 
the place where the contract was con- 
summated, and which alleged the cor- 
rect description bargained for, is not 


| demurrable because of uncertainty of 


description, since it may be shown by 
extrinsic evidence that there was only 
one tract of land to which the descrip- 
tion given could apply, in which case 
memorandum would be good. 
Burns vy. Witter, 56 Or. 368, 108 P 129. 


{e] Uncertainty cured.—Uncer- 
tainty of the description in the con- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 479-480] 


If the contract is with relation to realty the peti- 
tion must show that a particular tract, as distin- 
guished from other parcels, is intended,!7 and 
the description must be such that it ean be ap- 
plied to a particular piece of property.18 
scription should be sufficient to enable the court to 
enter a decree upon the allegations of the bill or 
complaint,'® or at least with such certainty that 
the court may ascertain the boundaries of the land 
However, it has been held 
that if the description enables the realty to be iden- 
tified with reasonable certainty by extraneous evi- 
If the description in the 
contract alleged appears equally applicable to more 
than one tract, the petition must allege facts which 
show that there is in fact only one tract to which 
If the petition shows 
that although at the time the contract was made 


by ordering a survey.?° 


dence that is sufficient.21 


22 


the description is applicable. 


tract may be removed by a description 

in the bill and answer. Connell v. 

Mulligan, 21 Misc. 388. 
Description of subject 

necessary to: 

Fulfill requirement 
frauds see Frauds, 
320-328. 

Make contract specifically enforceable 
see supra §§ 100, 109-115. 

17. Triplette v. Lucas, 94 Fla. 159, 

113 So. 685. ‘ 


matter 


of statute of 
Statute of §§ 


18. Triplette v. Lucas, supra. 

19. Askew v. Carr, 81 Ga. 685, 8 
S.E. 74; Allen v. Chambers, 39 N.C. 
£25. 

20. Allen v. Chambers, supra. 

21. Beal v. United Properties Co., 


46 Cal. A. 287, 189 P. 346; Triplette v. 
Lucas, 94 Fla. 159, 113 So. 685; Keator 
v. Helfenstein Park Realty Co., 231 
Mo. 676, 132 S.W. 1114. But see Mc- 
Cormick v. Hammersly, 1 App. D. C. 
313 (holding that a description of 
property, which enters into and affects 
muniments of title, Should be suffi- 
ciently specific to enable a person 
from the bill itself to identify the 
property, and should not be left to the 
result of investigation or inquiry into 
other documents). 


[a] Description held sufficient.— 
Triplette v. Lucas, 94 Fla. 159, 113 So. 
685; Keator v. MHelfenstein Park 
Realty Co., 231 Mo. 676, 132 SW 1114. 


{b] Parol evidence.—(1) A peti- 
tion containing description of realty 
sufficiently definite to admit of parol 
evidence to fix the boundaries of the 
property is sufficient. Lyle v. Phil- 
lips, 141 Ga. 618, 81 S.H. 867. (2) A 
petition need not so fully describe the 
Jand as to enable it to be identified 
from a mere reading of the descrip- 
tion, but a description which affords 
the means whereby the identification 
may be made perfect by parol evi- 
dence is sufficient. Keator v. Helfen- 
stein Park Realty Co., 231 Mo. 676, 132 
S.w. 1114. 


$2. Harrigan v. Dodge, 200 Mass. 
357, 86 N.B. 780. See 
Jones, 163 Ala. 637, 50 So. 887 (hold- 
ing that where a deed reserved a right 


of way to and from certain lands be- | 


longing to the estate of deceased ly- 
ing west of the lands conveyed, and 
the lands were accurately described 
in the bill to enforce the demand, it 
being alleged that they were the only 


lands belonging to the estate lying) 


west of the lands conveyed the domi- 


nant estate was sufficiently described 
to entitle the court to decree specific) 


performance). BilGpescet. Meme. 
Clarke, 22 Fla. 515, 1 So. 149 (holding 


also Webb v.| 
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is suff’ zient.28 
The de- 


part of the bill 


[§ 480] g. 


that it is not necessary to allege that 
defendant has only one tract answer- 
ing the description in the contract). 


[a] Zlustration.—A bill for the 
specific performance of a contract to 
convey real property set out a memo- 
randum of the sale, describing the 
property as “the three houses belong- 
ing to the Frances Dodge estate in 
Danvers,’ and another memorandum 
describing the property as “the three 
houses and land that rightfully be- 
longs thereto, in Danvers, belonging 
to the Dodge estate.”” It was held that 
the bill must set out in substance that 
the. three houses referred to in the 
memoranda were the only ones owned 
by defendant in the town, as otherwise 
it would be demurrable. Harrigan v. 
Dodge, 200 Mass. 357, 86 N.E. 780. 


23. Wilkins v. Hardaway, 159 Ala. 
565, 48 So. 678. 


[a] Survey.—Where the bill 
averred that, pursuant to the contract, 
the survey was made, and the exact 
description and area of the _ tract 
agreed to be sold ascertained, it was 
held sufficient as against demurrer to 
show that any uncertainty in the de- 
scription in the contract was removed. 
Wilkins v. Hardaway, 159 Ala. 565, 
48 So. 678. : 


24. Fox v. Korshinsky, 97 Fla. 503, 
121 Sot 560; -Sturtz v. (Ommoen, 32"S; 
D. 396, 143 N.W. 288. 


[a] Clerical error.—Where a con- 
tract for an exchange of land, and the 
prayer of a complaint to enforce spe- 
eific performance, described it as the 
south half “and” the northwest quar- 
ter of a certain section, the fact that 
the first paragraph of the complaint 
described it as the south half “of” the 
northwest.quarter of such section did 
not render the complaint demurrable. 


Sturtz v. Ommen, 32 S. D. 396, 143 
N.W. 288. 
25. As prerequisites to granting of 


specific performance see supra §§ 122- 
134. 


26. Grove v. Templin, 320 Ill. 597, 
604, 151 N.E. 514; Edwards v. Brown, 
308 T1./350y 139 N.E. 618; 1500 Sher- 
man Ave. Bldg. Corp. v. Perkovic, 255 
Tll. App. 518. See Skelton v. Beavers, 
162 Ga. 757, 134 S.EH. 620 (holding it 
error to sustain a general demurrer 
to petition where the contract alleged 
was specific and definite, and its terms 
not inequitable or unenforceable as a 
matter of law, specific performance 
not being rendered inequitable by 
promisor’s early death, which must 
have been within the contemplation of 
the parties). 

fa] Complaint insufficient.—In a 
suit to enforce specific performance 


Adequate 
Justness, and Reasonableness.?° 
cific performance it must appear that the contract 
is fair, and just, 
ifornia it is held that the complaint must show the 
adequacy of the consideration and that the contract 
is, as to defendant, just and reasonable, and that 
it would not be inequitable to enforce it.27 
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the exact description and area of the property to 
be conveyed was indefinite and uncertain, the exact 
description and area has since been ascertained, it 
Even though there is a variance in 
the description of the property between the allega- 
tions of the bill and the contract which is made a 


and incorporated in it, if the de- 


scription is sufficiently clear it answers the require- 
ments of correct pleading.?* 


Consideration, Fairness, 


In a bill for spe- 
In Cal- 


and not unconscionable. 


However, 


of a parol contract to devise real es- 
tate, a bill not alleging the age of de- 
ceased at the time the contract was 
made, or that her physical condition 
was such that she required any serv- 
ices from plaintiff in caring for her, 
or the nature of the services which 
he rendered in carrying out the al- 
leged contract, but merely alleging 
that he had made great sacrifices in 
order to afford her comfort and hap- 
piness, and that his services could not 
be fully compensated for in money, 
and that he had no remedy at law, was 
insufficient on demurrer. Edwards y. 
Brown, 308 Ill. 350, 139 N.H, 618. 


27. Lynn v. Knob Hill Impr. Co., 
1% (Cal. 56, 1695 Pre 1009% Miagscen ve: 
Maree, 174, Call. (276). olhbig teen Oo sr 
Gibbons v. Yosemite Lumber Co., 172 
Calis 1582eb) OG. Ea ado us ve 
Knapp, 171 Cal.59, 151 PL 1140) Mie= 
Rae v. Ross, 170 Cal. 74, 148 B. 2153 
Young v. Matthew Turner Co., 168 Cal. 
671, 143 P.-1029);5, Joyee ve. Tomasini, 
168 \Cak (234 142) Ps 6 eraser we 
Bentel, 161° Cal. 390,. 119 PB. 509; Ann 
Casi913B 1062; Sunrise Land Co. v. 
Root, 160) Cale 95.741 1 GIP? ikcaisers 
y. ‘Barron; 153 sCal.-"783,) 96 2h See; 
Herzog v. Atchison, etc., R. Co., 153 
Cal: 496, 95 PY 898, 17 LRANS 428; 
White v. Sage, 149 Cal. 613, 87 P. 1938; 
Flood v. Templeton, 148 Cal. 374, 838 
P. 48; Fleishman v. Woods, 135 Cal. 
256, 67 Po 276s) Stiles v. ‘Cain, 134 Car, 
170,°66_P. 2313 Prinee Vv. Wambs 123 
Cal. 120, 60 P. 689; Windsor v. Miner, 
12:4 Cal. 492, 57 PB. 386: Coleman yy. 
Dawson, ‘(Cal Apy) 294 Pe koe Miva 
guna Land, ete., Co. v, Greenwood, 92 
Cal. App. 570, 268 P. 699; Boulenger v. 
Morison; 88 Cal. App. 664, 264 P. 256; 
Walker v. Clark, 80,Cal. App. 520, 
252 P. 334; Williams v. Foss, 69 Cal. 
App. 705, 28) -P. (766; ‘Andersen. 
Charles, 52 Cal. App. 290, 198 P. 641; 
Armstrong v. Sacramento Valley 
Realty (Co., 52 Cal Ap pp DOr Seton 


217; O’Connell v. Fowler, 46 Cal. App. 
460. 189 P. 322; Ehrhart v. Mahony, 


43 Cal. App. 448, 184 P. 1010; Bishop 
v. Barndt, 43 Cal. App. 149, 184 P. 901; 
Peixouto v. Peixouto, 40 Cal. App. 782, 
181 P 830; Superior California Fruit 
Land, Co. v.. Grossman, ‘32. Cal vApp: 
357, 162 P. 1046; Colm v. Francis) 30 
Cal Nppwolto. Loo vis woe C) LOE Bian 
Anderson, 14 Cal. App. 716, 113 P. 345; 
Martin v. Condrey, 13 Cal. App. 618, 
110 BP. 457; Loeffler v. Wright, 13 Cal. 
App. 224, 109 Pl 269. Hritziv. Muillony 
Cal. App. 113, 106 P. 725; Kiger vy. Mc- 
Carthy Co, LO Cal. Appr 308 /oTOirs 
928; Stiles v. Hermosa Beach Land, 
AEC CO Cal. PAD Dacca hemor 
Kerr v. Moore, 6.Cal. App. 305, 92 P. 
LO 


fa] Compiaint held sufficient.—(1) 
Generally. Minaker v. Sunset Bldg., 
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the failure of the complaint to allege that the con- 
sideration was equitable and adequate is not fatal 
where the issue is tendered by the answer and evi- 
dence received and a finding made thereon.?® 
other jurisdictions, although it is necessary that the 
bill or complaint show the consideration for the 
contract,?® the inadequacy of the consideration is 
treated as a matter of defense,?° so that the com- 
plaint need not allege that the consideration for the 
contract was adequate and that as to defendant the 


contract was just and equitable.*+ 


etc., Co., 25 Cal. App. 771, 145 P. 542. 
(2) Agreement to convey land in ex- 
change for interest in patent. Cole- 
man v. Dawson, (Cal. App.) 294 P. 13. 
(3) Coéperative marketing agree- 
ment. Colma Vegetable Assoc. V. 
Bonetti, 91 Cal. App. 103, 267 P. 172. 
(4) An allegation that the property 
is reasonably worth a specified sum. 
Walter G. Reese Co. v. House, 162 Cal. 
740, 124 BP. 442. (5) Allegations 
that the purchase price was fair and 
reasonable, and that the contract was 
as to defendants just, reasonable, fair, 
and equitable. Ehrhart v. Mahony, 
43 Cal. App. 448, 184 P. 1010. (6) 
Allegation as to a contract for the ex- 
change of properties, that property to 
be conveyed by plaintiff equaled in 
value the money and properties which 
defendant agreed to convey, with oth- 
er allegations as to reasonableness. 
Wolleson v. Coburn, 63 Cal. App. 315, 
218 P. 479. (7) A complaint, specif- 
ically alleging that specified service 
rendered, and a specified sum agreed 
to be paid for the premises, was and 
is a just, fair, and adequate considera- 
tion and price for the land therein de- 
scribed. Brown v. Sebastopol, 153 
Wald 4 06) ao Ogee oO IEC AUN Siamianice 
(8) A complaint which contained a 
direct statement or averment that the 
other parties thereto did receive an 
adequate consideration, and in addi- 
tion contained in its allegations an 
affirmative showing that they all re- 
ceived an adequate consideration, 
and that as to them the agreement 
was just. Armstrong v. Sacramento 
Valley Realty Co., 52 Cal. App. 110, 
198 P. 217. (9) A complaint for per- 
formance of a contract for lease al- 
leging that plaintiff as consideration 
therefor was to develop the petroleum 
deposits, do all work and pay defend- 
ant one-eighth the proceeds. Colm vy. 
Francis, 30 Cal. App.. 742, 159 P. 237. 


Complaint held insufficient.— 
(1) Generally. Sunrise Land Co. v. 
Root, 160 Cal. 95; 116.2. 72. (2) “An 
allegation that a land contract “was 


fair, equitable, and _ reasonable.’ 
Smiley v. Read, 163 Cal. 644, 126 P. 
486. (3) Allegation in terms that 


the agreement is just and reasonable 
as to defendants, and that he received 
adequate consideration. Andersen v. 
Charles, 52 Cal. App. 290, 198 P. 641. 
(4) An allegation that the purchase 
price was not disproportionate to 
value. Finn v. Goldstein, 201 Cal. 605, 
258 P. 85. (5) The contract for ex- 
change of described properties which 
merely describes it by metes and 
bounds cannot show the real values 
of the properties, and so, although 
made part of the complaint for spe- 
cific performance, will not supply the 
allegation and proof of its justness 
and reasonableness, required of plain- 
tiff. Porter v. Anderson, 14 Cal. App. 
716, d03 P7345. (6) A complaint 
which alleges the value of the land, 
but does not allege the period over 
which the mortgage notes to be de- 
livered to the defendants were to run, 
or how many notes there were, or 
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must plead the 
In 


how they were payable, or what was 
their value, is insufficient. Andersen 
v. Charles, supra. 


[c] Effect of failure to allege.—A 
complaint which fails to show that 
the consideration is adequate, and 
that the contract is just, reasonable, 
and fair to defendant signally fails to 
state a cause of action for specific 
performance. Porter v. Anderson, 14 
Cal. App. 716, 113 P. 345. 


[ad] Amendment striking allega- 
tion.— Where a complaint was amend- 
ed at the trial by striking therefrom 
the paragraph alleging that it was 
fair and equitable and furnished ade- 
quate consideration for the convey- 
ance, the complaint thereby became 
insufficient to state a cause of action. 
O’Connell v. Fowler, 46 Cal. App. 460, 
189 P. 322. 


[e] Answer as aiding complaint.— 
The complaint, insufficient because 
not alleging the justness and reason- 
ableness of the contract as to defend- 
ant, is not aided by the answer charg- 
ing fraudulent representations by 
plaintiff, where no evidence is intro- 
duced, but the case is tried on the 
pleadings. Porter v. Anderson, 14 
Cal. Apps 71/6113 Pi 345: 


(f] Effect of allegation of fraud.— 
An allegation of complainant, in aid 
of the ultimate relief sought, specific 
performance, that the conveyance of 
the property by defendant with whom 
the contract was made to the other 
defendant was fraudulent does not 
change the character of the action 
from one for specific performance so 
as to relieve plaintiff of the necessity 
of pleading and- proving the justness 
and reasonableness of the contract. 
Porter v. Anderson, 14 Cal. App. 716, 
LU3 (P2345; 


[g] Effect of presumption as to 
censideration.—Civ. Code §§ 1614, 
1615, providing that a writing is pre- 
sumptive evidence of a contract and 
that the burden of showing want of 
consideration is on the person seeking 
to avoid a contract, do not apply as a 
matter of pleading in a suit for spe- 
cific performance of a contract to sell 
personal property whatever force 
they may have as a matter of evi- 
dence. Young v. Matthew Turner Co., 
168 Cal. 671, 143 P. 1029. 


[h]_ Proper method of pleading.— 
(1) Such consideration may be suffi- 
ciently shown by the general allega- 
tions of the complaint. Armstrong v. 
Sacramento Valley Realty Co., 52 Cal. 
App: 1102198) PP 2172 eine dcamaot 
necessary for the complaint to declare 
in the very words of the code that 
there was “an adequate consideration 
for the contract” and that it was “just 
and reasonable.” Wolf v. Donahue, 
206 Cal. 213, 273 P. 547; Magee v. Ma- 
gee, 174 Cal. 276, 162 P. 1023; Joyce 
v. Tomasini, 168 Cal. 234, 142 P. 67; 
Boyd v. Warden, 163 Cal. 155, 124 P. 
841; Sunrise Land Co. v. Root, 160 
Cal. 95, 116 P. 72; Armstrong v. Sac- 
ramento Valley Realty Co., 52 Cal. 


and their value, 
being sufficient.*? 

Contract as to will. In an action for specific per- 
formance of a contract to devise or bequeath prop- 
erty it has been held necessary to allege facts which 
show that an adequate consideration was given for 
the contract?* so as to enable the court to determine 
whether the services were adequate and whether the 


[§ 480. 


Plaintiff suing for specifie perform- 
ance of a parol agreement to convey lands as a gift 


erection of improvements thereon 
allegations of possession alone not 


App. 110, 198 P. 217; Peixouto v. Peix- 
outo, 40 Cal. App. 782, 181 P. 830; 
Crane v. Roach, 29 Cal. App. 584, 156 
P. 375; Martin v. Condrey, 13 Cal. 
App. 618, 110 P. 457. (3) The bare 
allegation that the contract is sup- 
ported by good consideration and is 
just and reasonable is insufficient. 
Joyce v. Tomasini, 168 Cal. 234, 142 
P. 67; Walker v. Clark, 80 Cal. App. 
520, 252. PB. 334. (4) ‘Ehese allega- 
tions standing alone would be objec- 
tionable as embodying the mere con- 
clusion of the pleader. Wolf v. Dona- 
hue, 206 Cal. 218, 273, P. 547; Magee 
v. Magee, 174 Cal. 276, (1625 Bo d02s82 
(5) The complaint must aver facts 
showing that the consideration pro- 
vided for in the contract is adequate 
and that the contract is just and rea- 
sonable as to defendant. Joyce v. 
Tomasini, supra. (6) The proper 
mode of pleading is to set forth the 
facts from which the court may con- 
clude that the contract is supported 
by an adequate consideration and is, 
as to the defendant, fair and just. 
Wolf v. Donahue, 206 Cal. 213, 273 P. 
547; Magee v. Magee, 174 Cal. 276, 162 
P. 1023; Boyd v. Warden, 163 Cal. 155, 
124 P. 841; Armstrong v. Sacramento 
Valley Realty Co., 52 Cal. App. 110, 
198 P. 217; Peixouto v. Peixouto, 40 
Cal. “App! 718235180 PI 830le (Cees 
complaint must allege the value of the 
property to be conveyed as compared 
with the agreed consideration. La- 
guna Land, etc., Co. v. Greenwood, 92 
Cal. App. 570, 268 P. 699; Williams v. 
Foss, 69 Cal. App. 705, 231 P. 766. 


28. Brooke v. Quigley, 33 Cal. App. 
484, 165 P. 731. 


29. See supra § 473. 

30. Bauermeister v. Sullivan, 87 
Ind. App. 628, 160 N.E. 105; Linse v. 
Zastrow, 63 Mont. 241, 207 P. 119; In 


re Grogan, 38 Mont. 540, 100 P. 1044; 
Finlen v. Heinze, 28 Mont. 548, 73 P. 
123; Sturtz v. Ommen, 32 S. D. 396, 
143 N.W. 288. 


Necessity for defendant to allege 
iene of consideration see infra 


31. Bauermeister v. Sullivan, 87 
Ind. App. 628, 160 N.E. 105; Saint v. 
Beal, 66 Mont. 292, 213 P. 248; In re 


Grogan, 88 Mont. 540, 100 P. 1044; 
Finlen v. Heinze, 28 Mont. 548, 73 P. 
123; Sturtz v.'Ommen, 32 S. D. 396, 
143 N.W. 288. 


32. Barker y. 
296 PB. 196. 


33. Sullivan v. Curry, 40 F. (2d) 
948 [app dism 44 F. (2a) 1020]; Shrop- 
shire v. Rainey, 150 Ga. 566, 104 S.B. 
414; Potts v. Mathis, 149 Ga. 367, 100 
S.E. 110. See also Crain v. Crain, 197 
Ky. 8138, 248 S.W. 176 (holding peti- 
tion demurrable because since the 
value of the services rendered was 
not averred their value will be con- 
strued to be nominal). 


_[a] Matters to be alleged.—Plain- 
tiff must allege the value of the prop- 
erty which deceased promised to will, 


McKellar, (Idaho) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 480-484] 


contract was fair and equitable.*4 


[§ 481] h. Legality of Contract. 
pears unequivocally on the face of the complaint 
that the contract is illegal that fact will not be in- 


ferred.?5 


[§ 482] i, Annulment or Abandonment of Con- 
A complaint which shows that plaintiff aban- 
doned the contract does not state a case for specific 
Where the petition states facts 
showing defendant’s waiver of reserved right to an- 
nul contract in a certain contingency it is unnec- 
essary to allege that defendant did not thereafter 
elect to annul it or that the conditions under which 
annulment was authorized did not arise.°?7 


tract. 


performance.*° 


and the value and extent of the sery- 
ices which were the consideration 
for the contract, if they are such as 
may be valued. Shropshire v. Rainey, 
150 Ga, 566, 104 S.H. 414; Potts v. 
Mathis, 149 Ga. 367, 100 S.E, 110. 


34. Potts v. Mathis, supra. 


35. Hoff v. Daily _ Graphic, 
Mise. 597, 230 N.Y.S. 360. 


fa] Complaint insufficient as set- 
ting up illegal contract.—In a suit 
to enforce an illegal contract to di- 
vide property, an allegation that 
plaintiff owned personal property is 
insufficient to support a complaint on 
the ground that such personal prop- 
erty had no connection with the il- 
legal transaction where the court 
found plaintiff entitled to a one-half 
interest therein. Genth v. Gardner, 
85 Colo. 52, 273 P. 644. 


Necessity of pleading illegality of 
contract as defense see infra § 515. 


36. See Landon-Sharp Mach. Co. v. 
Frankenberg, 190 Ill. A. 518. 


87. Standard Oil Co. v. Rice, 195 
Ind. 653, 145 N.E. 768. 


88. Brown v. Roberts, 17 B. C. 16, 
2 DomLR 523, 1 WestWkly 987. 


89. Nelson v. Atlanta, etc., R. Co., 
135 Ga. 572, 69 S.E. 1118; Hobart v. 
Kehoe, 110 Minn. 490, 126 N.W. 66, 
136 AmSR 524. 


40. Short v. Kieffer, 142 Ill. 
31 N.E. 427. 


41. Ala.—Chandler v. Bodeker, 219 
Ala. 357, 122 So. 435; Taylor v. New- 
ton, 152 Ala. 459, 44 So. 583; Hart v. 
McClellan, 41 Ala. 2015 Cox vy. Boyd, 
38 Ala. 42. 


Cal.—Lynn v. Knob Hill Impr. Co., 
177 Cal. 56, 169 PP, 1009; Gilfallan v. 
Gilfallan,. 168 Cal. 22, 141 P. 623, Ann 
Cas1915D, 784; Chadbourne v. Stock- 
ton Sav., etc., ’Soc., 88 Cal. 636, 26 P. 
529. 


Ga.—Watkins y. Hendricks, 137 Ga. 
330, 738 S.E. 581. 


Il1.—Klimowicz vy. Colmon, 331 Ill. 
140, 162 N.E. 112. 


Ind.—Burke v. Mead, 159 Ind. 252, 
64 N.E. 880; Dougherty v. Humpston, 
2 Blackf. 273; Atkins v. Kattman, 50 
Ind, A. 233, 97 N.E. 174; Norris v. Nor- 
ris, 3 Ind; A. 560, 28 N.E. 1014. 


Iowa.—Colyn v. Vander Wilt, 198 
Iowa 527, 198 NW. 524; Huie v. Falde, 
197 lowa 289, 197 N.W. 58; Dierksen 
v. Pahl, 194 Towa 713, 190 N.W. 423. 


Wyandotte 


132 


258, 


Kan.—Armstrong __ v. 
Bridge Co., McC. 167. 


Ky.—Passmore v. Moore, 1 J. J. 
Marsh. 591; Davis v. Harrison, 4 Litt. 
261. 


La.—Horn v. Graffagnino, 121 La. 


263, 46 So. 305. 
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need not in his pleadings object to the sufficiency of 


Unless it ap- 


defendant’s notice of cancellation of the contract 
since the onus of establishing such cancellation rests 
upon defendant.*8 


[§ 483].8. Compliance with Contract—a. Occur- 


tions.?® 


al. 
fault.*° 
Plaintiff 


Mass.—Thaxter vy. 159 


Mass, 397, 34 N.E. 541. 
Miss.—Harper v. Lacey, 62 Miss. 5. 


Mo.—Lackawanna Coal, etc., Co. v. 
Long, 231 Mo. 605, 133 s/w. 35. 


Mont.—Mayger y. Cruse, 
435, 6 Py 83o. 


Neb.—Fisher v. Buchanan, 2 Neb. 
(Unoff.) 158, 96 N.W. 339. 


N. Y.—Weintraub vy. F. M. B. Real- 
ty, Co., 196 Appl Divi525, 087 IN.veS: 
904; Strong v. Harris, 84 ‘Hun 314, 32 
N.Y. S. 349. But see Thomson vy. 
Smith, 63 N. Y. 301 (where it was 
said that it is unnecessary to allege 
an offer to perform before suit 
brought, but that an offer in the com- 
plaint is sufficient). 


N. C.—Edwards Lumber, ete., Co. 
Vv. Smith, 191 N. C. 619, 132 S.B. 593; 
Wilson v. Lineberger, 92 N. C. 547. 


Okl.—Houts v. Conrad, 98 Okl. 153, 
224 P. 357. 


Pa.—Parker’s Hst., 6 Pa. Dist. 139, 
19 Pa. Co. 347; Parker’s Est., 4 Pa 
ae 221, 16 Pa. Co. 345, 36 WklyNG 


‘ 


Sprague, 


5 Mont. 


Tex.—Beldon vy. McColl, (Civ. A.) 21 
S.W. (2d) 87; Bourland v. Huffhines, 
(Civ. A.) 244 S.W. 847. 


Va.—Harman v. Moss, 117 Va. 676, 
86 S.E. Ally Clinchfield. Coal Co. v. 
Clintwood Coal, etc., Co., 108 Va. 433, 
62 S.B. 329. 


Wash.—O’Connor v. Jackson, 23 
Wash, 224, 62 P. 761. 

W. Va.—Wheeling, ery ae Rw Cowkvs 
Wheeling Coal R. Co., 94 W. Va. 536, 
19 Sey od 

[a] Allegations of performance 


held sufficient.—(1) Exchange of real 
property. Sturtz v. Ommen, 32 S. D. 
396, 143 N.W. 288. (2) Services under 
contract for adoption. Johnson _ v. 
San Diego County Super. Ct., 102 Cal. 
App. 178, 283 P. 881. (3) Deposit. of 
money. McElwee vy. Beckwith, 198 
Cal. 341, 244 P. 1084. (4) Contract to 
execute will. Cox v. Hutto, 216 Ala. 
ey Males, Clie (Cs) General allega- 
tions. Eaton v. Sadler, 215 Ala. 161, 
110 So. 10; Lynn v. Knob Hill Impr. 
Conmiacalenb 6, 69 ea lO OIF Glial 
lan’ v. Gilfallan, UE SmeGalpcios mil 4 eae 
623, AnnCas1915D 784. 


[b] Payment.—(1) A complaint al- 
leging that payments have been made 
is sufficient to show performance to 
the extent of the payments alleged 
without showing the time or manner 
thereof. Gosling v. Jones, 70 Utah 
49, 257 PB. 11058. (2) An allegation 
that under a contract for the sale of 
land payment was due January 1, 
and that on January 10 payment was 
made by check and retained by de- 
fendant, is sufficient as against de- 

murrer on the ground that the bill did 


rence of Conditions Precedent. 
quires the occurrence of certain conditions before 
defendant can be required to perform, the complaint 
or bill must allege the occurrence of such condi- 


If the contract re- 


[§ 484] b. Plaintiff’s Compliance—(1) In Gener- 

Complainant must show that he is not in de- 
He must by his pleading show that he has 
performed,** or offered or tendered performance,*? 


not show payment or offer to pay 
within time, it not being alleged that 
time was of the essence of the con- 
tract. Penney v. Lyle, 205 Ala. 476, 88 
So. 580. (3) In a suit for specifie per- 
formance of a contract to convey real- 
ty, whereby plaintiff, the purchaser, 
was to pay a certain amount in cash 
and the balance by executing. and de- 
livering his bond, and by assumption 
of a mortgage, a complaint, failing to 
allege a tender of plaintiff's personal 
bond or a demand for performance by 
plaintiff, is insufficient. Weintraub v. 
F. M. B. Realty Co., 196 App. Div. 525, 
187 N.Y.S. 904. 


42. ‘AlaneuRonL enone v. Mitchell 
Bros., 167 Ala. 475, 52 So. 423, 140 
AmSR 52; Mitchell v. Wright, 155 Ala. 
458, 46 So. 473; Taylor v. Newton, 152 
Ala. 459, 44 So. 583; Hart v. McClel- 
lan, 41 Ala. Dy Cox v. Boyd, 38 Ala. 
49. McKleroy v. Tulane, 34 Ala. 78. 


Cal.—Loeffler v. Wright, 18 Cal. A. 
224, 109 P. 269. 


D. C.—Bride v. Reeves, 36 App. D. 
C. 476. 


Ga.—Coleman v. Barber, 137 Ga. 22, 
72 S.BE. 399; Coleman y. Easterling, 
93) Gar (29) dishSenin 819% 


Ind.—Dougherty v. 
Blackf, 273. 


Iowa.—Colyn v. Vander Wilt, 198 
Iowa 527, 198 N. W. 524; Huie’v. 
Falde, 197 Iowa 289, 197 NiW. 58; 
Dierksen v. Pahl, 194 Iowa 713, 1990 
N.W. 423 


‘Humpston, 2 


Mass.—Thaxter v. Sprague, 159 
Mass. 397, 34 N.E. 541. 
Neb.—Fisher v. Buchanan, 2 Neb. 


(Unoff.) 158, 96 N.W. 339. 


Tex.—Bourland vy. Huffhines, (Civ. 
A.) 244 S.W. 847. 


Va.—Clinchfield Coal Co. v. Clint- 
wood Coal, ete., Co., 108 Va. 433, 62 
S.E. 329. 


[a] Allegations held sufficient.— 
Cieniewicz v. Sliwka, 14 Del. Ch. 362, 
128 A. 527; Dugan v. Powell, 91 Fla. 
1034, 109 So. 202; Clark v. Cagle, 141 
Ga, 7.03; = 82S. Ey 20) WR ATOTSAY Sah75 
Monahan v. Harvard Brewing Co., 241 
Mass. 286, 185 N.E. 133; Beddow v. 
Mlage, 22 N. D. 53, 132 N.W. 637; 
SL Ommen, 32 S. D. 396, 148 N. 


. 


[b] Allegations held insufficient.— 
Roquemore v. Mitchell, 167 Ala. 475, 
52 So. 423, 140 AmSR 52; Coleman v. 
Barber, 137 Ga. 22, 72 S.H. 399. 


[c] Tender as showing contract 
not abandoned where vendor declared 
a land contract, in which time was 
made essential, forfeited for failure to 
meet a deferred payment promptly, 
a petition in purchaser’s action for 
specific performance, brought about 
eighteen months later, which alleges 
that shortly after refusal to accept an 


D62 sssiGexIe| 
or show a sufficient exeuse for nonperformance or 
failure to tender or offer’ performance**® of those 
terms and conditions of the contract upon his part 
to be performed prior to or concurrent with the per- 
formance by defendant of the terms and conditions 
of the contract by him to be performed,** or, in a 
proper case, such acts of part performance that a 
refusal of full execution would place him in a situ- 
ation which does not lie in compensation.*® He 
must also aver his readiness, ability, and willingness 
to perform those terms and conditions of the con- 
tract upon his part to be performed, which he has 
not as yet performed if any such there be whether 
they be conditions precedent, concurrent, or subse- 
quent, and offer so to do.*® Plaintiff need not plead 
performance of terms and requirements of the con- 
tract which are not conditions precedent to per- 
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[S§ 484-486 


and decisions in some jurisdictions, a general aver- 
ment of performance by plaintiff of conditions, or 
of all things necessary to entitle him to relief, is 
sufficient.48 In other jurisdictions, however, a gen- 
eral averment of performance is insufficient, it be- 
ing necessary to allege specifically the performance 
of the various conditions and terms of the contract 
to be performed by plaintiff.4° If the complaint 
states facts showing the performance of the con- 
dition, a general averment of performance by plain- 
tiff is unnecessary.®° It is insufficient to allege per- 
formance on information and belief.°' If the peti- 
tion shows that plaintiff has not complied with con- 
ditions precedent imposed upon him by the contract 
it is demurrable.** 

[§ 486] (3) Offer or Tender before Suit. In some 
jurisdictions a general allegation of tender or offer 


formance by defendant.** 
[§ 485] (2) Performance. 


overdue payment the purchaser ten- 
dered the full amount of the unpaica 
purchase price, and that plaintiff has 
been at all times ready, able, and will- 
ing to pay the balance, shows that the 
delay in bringing suit did not indicate 
acquiescence or abandonment of the 
contract. Holman y. Joslin, 110 Kan. 
674, 205 P. 629 [motion dism 110 Kan. 
674, 204 Poo. 


43. Ala.—Chandler v. Bodeker, 219 
Ala) 357, 1122>So. 485; Cox v2 Boyd, 38 
Ala. 42. 


Cal.—Hobbs v. Davis, 168 Cal. 556, 


1438 P. 733; Chadbourne v. Stockton 
Saiv., ete, Soc., 88 Cal. 636, 26 P. 
529. 

Ga.—Watkins vy. Hendricks, 137 Ga. 


330; 738 S.B. 581. 


Ind.—Atkins v. Kattman, 
A, 233, 97 N. HA174. 


Neb.—Fisher v. Buchanan, 2 Neb. 
(Unoff.) 158, 96 N.W. 339. 


[a] Payment or tender thereof.— 
(1) Where a petition for specific per- 
formance of a contract of sale of 
Jand in which time was of the es- 
sence did not allege payment or ten- 
der thereof and set forth no reason 
excusing nonperformance on the part 
of the purchaser, it was demurrable. 
Watkins v. Hendricks, 137 Ga. 330, 73 
S.E. 581. (2) A bill which showed 
that defendants refused to permit a 
survey of the land purchased by 
plaintiff, which under the contract al- 
leged was necessary to ascertain the 
amount to be paid, alleged facts suf- 
ficient to excuse tender of payment. 
Matney v. Barnes, 116 Va. 713, 82 S.B. 
801. (3) Defendant’s conspiracy to 
prevent plaintiff's examination of a 
mine which was necessary to enable 
him to obtain money from others to 
pay installment on contract for the 
sale of mining stock held insufficient 
as excuse for failing to tender install- 
ment when due. Hobbs v. Davis, 168 
Cal p64 3 se iiooe 


_[b] Prayer for damages.—The ad- 
dition of a prayer that, if for any 
reason specific performance cannot 
be decreed, damages in lieu thereof 
be awarded, is not sufficient to save 
the petition from being dismissed on 
demurrer. Watkins v. Hendricks, 137 
Ga..380, 73 S.E, 581. 


44, Necessity that plaintiff per- 
form or tender offer to perform 
Copaliens precedent see supra §§ 327-— 


50 Ind. 


45. Harman v. Moss, 117 Va. 676, 


Under the statutes 


of performance is sufficient,°* but such an allega- 


86 S.E. 111. ; 
46. See infra § 488. 
47. Dollar v. Knight, 145 Ark. 522, 


224 S.W. 982; Kuhn y. Kuhn, 107 Kan. 
olay LO he seve : 


[a] Payments.—A petition for the 
enforcement of a contract for the di- 
vision of land need not allege the 
making of payments accruing after 
its taking effect. Kuhn v. Kuhn, 107 
Kan. 391) 191 "Py 437. 


4s. Ala.—Chandler v. Bodeker, 219 
Ala. 357, 122 So. 435. 


Ind.—Burk v. Mead, 159 Ind. 252, 64 
N.E. 880. 


Mich.—Daily yv. Litchfield, 10 Mich. 
29. 


Mo.—Pomeroy v. Fullerton, 113 Mo. 
440, 21 S.W. 19. 


S. D.—Stenson v. Elfmann, 26 S. 
D. 134, 128 N.W. 588; De Ford v. Hyde, 
10 S. D. 386, 73 N.W. 265; Sundback 
v. Gilbert, 8 S. D. 359, 66 N.W. 941. 


Wash.—Adams v. Canutt, 66 Wash. 
422, 119 BP. 865. 


[a] Thus: (1) An allegation that 
plaintiffs, having complied with all 
the agreements to be by them per- 
formed, are entitled to have defendant 
bank perform the agreements required 
by the contract to be performed by 
it, is a sufficient allegation that taxes 
and sums agreed to be paid the ven- 
dors have been paid, and that the 
land has been farmed in a proper 
manner, as required by the contract. 
Adams v. Canutt, 66 Wash. 422, 119 
P. 865. (2) An averment that com- 
plainant had complied with all the 
terms and conditions of the contract 
on his part up to the time of re- 
spondent’s refusal to carry out the 
contract is sufficient. Chandler v. 
Bodeker, 219 Ala. 357, 122 So. 485. 
(8) An allegation that said plain- 
tiff duly performed all the conditions 
of said contract on his part to be 
performed is sufficient and he need 
not allege payment or tender. Pom- 
Ane v. Fullerton, 113 Mo. 440, 21 S.w. 


[b] Statement of facts not neces- 
Sar,.—1c 1S not necessary for plain- 
tiffs to set out in their complaint the 
various acts constituting a perform- 
ance of the said conditions, but it is 
sufficient to allege generally that the 
party duly performed all the condi- 
tions on his part. Stenson v. Elf- 
mann, 26 S. D. 134, 128 N.W. 588. 


49. Short v. Kieffer, 142 Ill. 258, 31 


tion is not sufficient in the face of specific allega- 


N.E. 427 [aff 43 Ill. A. 5151; Davis v. 
Harrison, 4 Litt. (Ky.) 261; Deglow 
v. Meyer, 12 KyL 954, 15 S.W. 875; 
Jones v. Jones, 49 Tex. 683; Harman 
v. Moss, 117 Va. 676, 86 S.E. 111. 


[a] Conclusion of pleader is in-< 
sufficient.—General and indefinite 
conclusion of the pleader that he has 
done all things necessary is insuffi- 
cient. Short v. Kieffer, 142 Ill. 258, 
3d IN. 427, 


{b] Facts must be alleged.—Plain- 
tiff must allege the facts constituting 


performance or part performance so - 


that the court may judge of their suf- 


ficiency. Harman v. Moss, 117 Va. 
676, 86 S.H. 111. 
50. Elsbury v. Shull, 32 Ind, A. 


556, 70 N. E, 287, 


51. New York, etc., R. Co. v. Law- 
ton; (35 N. J) Eq..386. 


[a] Positive averment.—Perform- 
ance should be-shown by specific and 
positive averment. New York, etc., 
Ry Co. v. awton,385) N.dedae Sos 


52. Hooven vy. Oklahoma Cotton 
Growers’ Assoec., 118 Okl. 238, 247 P. 
39; Carmichael v. Oklahoma Cotton 
Growers’ Assoc., 117 Okl. 24, 245 RP. 
598; Oklahoma Cotton Growers’ As- 
soc. v. Salver, 114 Okl. 77, 243 P. 232; 
Note v. Patten, 38 Pa. Co. 323. 


53. Bride v. Reeves, 36 App. D. GC, 
47630 St... Paul QDive) INO« dee Steriays 
Brown, 9 Minn. 157; Weintraub vy. F. 
M. B. Realty Co., 196 App. Div. 525, 
187 N.Y.S. 904. 


[a] Rule applied where the acts 
to be done by plaintiff and defendant 
are mutual and concurrent. St. Paul 
HAE No. 1 S. T. v. Brown, 9 Minn. 


[b] Form of tender.—A bill which 
does not set out the form of the 
tender in detail, but merely alleges 
that the plaintiff offered to pay the 
money when he demanded thé con- 
veyance is sufficient, especially where 
other allegations show that defend- 
ant did not intend to convey. Bride 
v. Reeves, 86 App. D. C. 476. 


[c] In Georgia.—(1) A general al- 
legation, in a petition for specific per- 
formance, of an unconditional and 
continued tender, made within the 
time specified in the contract, is good 
as against a general demurrer, and, 
if defendant desires a more definite 
allegation with respect to the tender 
he should call for it by special demur- 
rer. Crovatt v. Baker, 130 Ga. 507, 
61 S.E. 127. (2) If a balance is due 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tions showing failure of due performance.®+ In other 
jurisdictions a general allegation of offer or tender 
is insufficient,°> it being necessary that the facts 
constituting the offer or tender be given.*¢ 


[§ 487] (4) Excuse for Failure 
formance or Tender Performance. 


he must show the balance due, or 
state good reasons why he could not 
ascertain the balance, and allege a 
tender of a specific sum. Coleman v. 
Hasterling, 96 Ga. 29, 18 S.E. 819. 


54 Weintraub v. F. M. B. Realty 
@o;, 196 App: Div. 525, 187 N.Y.S, 904. 


{a] Thus, where a contract for the 
sale of realty provided that plaintiff 
should give his bond as part payment 
of the purchase price, an allegation 
that plaintiff's assignee was “ready, 
willing, and able to execute, acknowl- 
edge, and deliver to defendant a bond 
and mortgage” is insufficient to meet 
the contract requirement of a person- 
al bond of plaintiff. Weintraub v. 
FE. M. B. Realty Co., 196 App., Div. 525, 
187 N.Y.S. 904. 


55... Hart .. McClellan, 41 ‘Ala. 
Bows Dutt Vv. “Hisher,. 15° Cal. «375; 
Burke v. Mead, 159 Ind. 252, 64 N.E. 
880. See also Takekawa v. Hole, 17 
Cal. A. 653, 121 P. 296 (holding that a 
bill showing affirmatively that com- 
plainant was in default as to de- 
ferred payments on the contract was 
fatally defective). 


[a] Averments held insufficient.— 
(1) That plaintiff has “offered and has 
always been ready and willing to 
comply with his contract.” Hart v. 
McClellan, 41 Ala. 251. (2) An aver- 
ment that tender of payment had been 
repeatedly made and that plaintiff 
has been at all times, and still is, 
ready and willing to pay, is insuffi- 
eient in that the tender should have 
been stated with greater particular- 
ity as to time. Duff v. Fisher, 15 Cal. 
375. 


‘56. Hart v. HcClellan, 41 Ala. 251; 
MecKleroy v. Tulane, 34 Ala. 78. 


57. Martin v. Merritt, 57 Ind. 34, 
26 AmR 45. 


[a] Facts held to show it unneces- 
sary to aver a tender.—(1) De Wolf 
v. Pratt, 42 Ill. 198. (2) It is suffi- 
cient to show that a tender of the 
balance of the purchase price would 
have been refused by the vendor as 
full payment. Stewart v. Cross, 66 


| Ala. 22. 


[b] Excuse for delay in making 


tender.—A petition is not subject to 


a general demurrer because it shows 


that plaintiff did not tender perform- 


ance within the contract time, where 
it also shows that defendant delayed 
furnishing an abstract, as agreed, and 
that plaintiff tendered performance 
within a reasonable time after the 
abstract was furnished. Robinson v. 


Collier, 53 Tex. Civ. A. 285, 115 S.W. 


915. 

58. Jones v. Carpenter, 12 Del. Ch. 
272, 112 A. 374; Edwards Lumber, etc., 
@ovev. Smith, 191 N. €..619, 132) 8.E, 
593; In re Levy, 273 Pa. 148, 116 A. 
666; Bourland_v. Huffhines, (Tex. 
Civ. A.) 244 S.W. 847. 


[a] Allegatiors of waiver held 
sufficient.—(1) An allegation that the 


Performance, or 
tender of performance need not be alleged if the 
petition shows facts sufficient to excuse the failure 
to do so.°? Thus performance or tender of perform- 
ance need not be alleged if the complaint or bill 
shows that defendant has waived it®® or has failed 
to perform that part of his contract which was to 
be performed prior to plaintiff’s performance,®® or 


SPECIFIC PERFORMANCE 


To Allege Per- 


vendor waived a requirement for 
payment upon specific dates where it 
appears that the variations from the 
contract had been fully executed. 
Minaker v. Sunset Bldg., ete., Co., 25 
CalVAe it ts tts Pi baoe MCoeAl pill aie 
not demurrable as showing that plain- 
tiff had breached contract, where, un- 
der facts alleged, there is sufficient 
evidence to sustain finding of waiver 
on defendant’s part. Kann v. Wau- 
PWM eee Coa SLeNG Eso Leo 


[b] Allegations of waiver held in- 
sufficient.—An allegation that de- 
fendant duly extended performance of 
the contract between him and com- 
plainant for the sale and conveyance 
of land to a date after the doing of 
the wrongful act hereinafter alleged, 
and that at no time was the agree- 
ment terminated or canceled, was in- 
sufficient as an excuse for complain- 
ant’s failure to perform or tender per- 
formance. Jones v. Carpenter, 12 Del. 
Ch, 202) Io VA. 3h4) 


[ec] Waiver of tender.—Allegations 
to the effect that the vendor had 
caused legal title to be taken in his 
wife’s name to avoid operation of the 
contract, and that the vendee had in- 
formed the vendor that he was ready, 
willing, and able to pay the purchase 
price, and the vendor informed him he 
need not tender the money as he 
would refuse to accept it or allow his 
wife to execute a deed, sufficiently al- 
leged the vendor’s waiver of neces- 
sity of tender of the agreed price and 
of the deed for execution by the wife. 
Zipperer v. Helmnly, 148 Ga. 480, 97 
Sl Ove 


{d] Waiver of time  limit.—If 
plaintiff relies on a waiver of the time 
limit for performance, such waiver 
must be averred in the bill. In re 
Levy, 273 Pa. 148, 116 A 666. 


59. Meckel v. 231 Ill. 
540, 83 N.E. 209. 


[a] Thus if a bill seeking convey- 
ance of land purchased avers that 
plaintiff was not to pay the unpaid 
portion of the purchase price until 
certain instruments were ready for 
delivery, and that defendant has nev- 
er caused them to be ready for de- 
livery, it is not necessary to aver 
tender of the balance of the purchase 
Meckel v. Johnson, 231 Ill. 540, 


Johnson, 


price. 
83 N.E. 209. 
60. English v. Mound House Plas- 


ter Co., 192 Fed. 717; Deglow v. Mey- 
er, 15 S.W. 875, 12 KyL 954; Long vy. 
Needham, 37 Mont. 408, 96 P. 731; 
Finlen v. Heinze, 32 Mont. 354, 80 P. 
918; Christiansen vy, Aldrich, 30 Mont. 
446, 76 P. 1007; Kotok v. Rossi, 94 N. 
J. Eq. 327, 120 A. 208. 


[a] Rule applies where vendors 
by conveying property to another and 
by mortgaging the same had put it 
out of their power to perform their 
contract. English v. Mound House 
Plaster Co., 192 Fed. 717. 
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if it is apparent from the pleading that a tender of 
performance would have been useless,°° as where 
it is alleged that defendant repudiated the contract 
and refused to perform it*! or where defendant at- 
tempted to rescind it.®? 
for plaintiff to aver his ability and willingness to 
comply with the contract** and offer so to do,®* es- 
pecially where he offers by the bill to bring into 
court the unpaid portion of the purchase price.°® 

[§ 488] (5) Readiness, Willingness, and Ability 
To Perform®*—(a) In General. 


plaintiff must by his pleading offer to perform the 
unperformed part of his contract.®7 


In such ease it is sufficient 


As a general rule 


He must show 


[b] Court order necessary to car- 
ry out contract.—In an action to com- 
pel conveyance of property an alle- 
gation that the vendor died leaving 
devisees and an executor, none of 
whom could pass the title, and that 
plaintiff is ready to perform is suffi- 
cient as, if tender of performance had 
been made, a conveyance could not 
have been executed, and therefore the 
only remedy was to apply to the 


court. Deglow v. Meyer, 12 KyL 954, 
156 S.W. 875. 
61. Ray Thomas, Inc. v. Cowan, 99 


Cal. A. 140, 277 P. 1086; Mier vy. Had- 
den, 148 Mich, 488, 111 N.W. 1040, 118 
AmSR 586, 12 AnnCas 88; Long v. 
Needham, 387 Mont. 408, 96 P. 731; 
Finlen v. Heinze, 32 Mont. 354, 80 P. 
918; Christiansen v. Aldrich, 30 Mont. 
446, 76 P. 1007; Comings v. Powell, 97 
Vt. 286, 122 A. 591. 


[al Excuse averred.—Martin vy. 
Merritt, 57 Ind. 34, 26 AmR 45. 


[b] Rule applied to agreement to 
sell corporate stock. Comings v. 
Powell, 97 Vt. 286, 122 A. 591. 


62.- Boston, ete, BR. Col Vv: Union 
iat BE ams: Cosn92\ Vit. h3%5. 101) As 
12, ' 


63. Ala.—Irvin v. Irvin, 207 Ala. 
493, 93 So. 517; Campbell v. Lom- 
bardo, 153 Ala. 489, 44 So. 862. 


Cal.—Ray Thomas, Inec., v. Cowan, 
99 Cal. A. 140, 277 P. 1086. 


T1l.—Meckel 
540, 88 NE 209. 

Iowa.—Braig v. Frye, 199 Iowa 184, 
LOO IN Wie! 72 

Mont.—Shaw v. McNamara, 85 


Mont. (839), 2787 Vea .s36e.. Binienesy, 
Heinze, 32 Mont. 354, 80 P. 918. 


N. J.—Oakey v. Cook, 41 N. J. Eq. 
350, 7 A495. 


Vr JOnnsOn. sole ite 


Vt.—Boston, ete., R. Co. v. Union 
Nat. Bins Com 2" eV itemlton enon mae 
1012. 

/ 64 Mier v. Hadden, 148 Mich. 488, 


111 N.W. 1040, 118 AmSR 586, 12 Ann 
Cas 88; Christiansen v. Aldrich, 30 
Mont. 446, 76 P. 1007; Boston, etc., 
R., Co./v. Union;Mut. FF. Ins.Co., 92 
Vite LST 01s AL OZ; 


65. Meckel v. Johnson, 231 Ill. 540, 
83 N.E. 209. 


66. Right to amend pleading to 
show readiness, willingness, and abil- 
ity to perform see infra § 518. 


67. U. S.—Horton v. McKee, 68 
Fed. 404. 

Ala.—Jenkins v. Harrison, 66 Ala. 
345. 


Ill.—Dintleman v. Gilbert, 140 Il. 
597, 30 N.E. 766. 


ha. Horm. v. (Gratffaquino;, 124 Wa, 
263, 46 So. 305. 
Me.—Hubbard v. Johnson, 77 Me. 


139. 
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that he is ready, able, and willing to comply with 
his part of the contract.*® However, it has been 
held that since the court may render a decree con- 
ditional upon plaintiff’s performance®® the failure 
of plaintiff to offer in his bill to comply with his 
part of the contract is not necessarily fatal,’° and 
in at least one jurisdiction a formal allegation by 
plaintiff of readiness and willingness to perform his 
unperformed part of the contract has been held 
unnecessary on the ground that it is implied by 
bringing the suit.74 


Tender into court. In some jurisdictions, if plain- 
’ tiff’s nonperformance consists of the failure to pay 
a part of the purchase price due on realty of which 
he seeks a conveyance, he must offer to pay it and 
bring it into court.72 In other jurisdictions, how- 
ever, if plaintiff alleges a tender at the proper time, 
and that he is ready and willing to perform, it is 
not necessary for him to show a tender into court 
of the amount due.7? However, if a purchaser su- 
ing for specific performance pleads tender of con- 
sideration and that he is ready, able, and willing to 
perform, a defective plea of proffer of considera- 
tion into court does not render the petition insuffi- 
cient."4 

[§ 489] (b) In Lieu of Keeping Tender Intact. 


SPECIFIC PERFORMANCE 


Ill.—Klimowiez v. Colnon, 331 Ill. 
140, 162 N.E. 112; Nielsen v. Gail, 217 


[§§ 488-491 


If tender of a sum of money on or before a certain 
time was essential it is not necessary to allege that 
the money was kept intact or paid into court, but 
an averment of ability, readiness, and willingness to 
pay when decreed is sufficient.*° 


[§ 490] (c) Prior to, or at Commencement of, 
Suit. In some jurisdictions it has been stated that 
plaintiff must allege that he has at all times been 
ready, able and willing to perform his part of the 
contract;7® in other jurisdictions he must allege 
that at the time of the commencement of the suit 
he was ready, able, and willing to perform his part 
of the contract;77 and in still other jurisdictions 
that if conditions of the contract were to be per- 
formed by both parties plaintiff must allege that 
he was ready, able, and willing to perform his part 
thereof on or before the date agreed upon for per- 
formance, if time is made of the essence, or within 
a reasonable time if it is not, and that he so noti- 
fied the other party.*® 


[§ 491] (d) In Lieu of Prior Tender. In some 
jurisdictions it has been held that where it is nee- 
essary to plead a tender of performance a general 
allegation of readiness and willingness to perform 
is not sufficient.7® Jn others it has been held that 
if the bill avers plaintiff’s readiness and ability to 


tiff’s performance see infra § 616. 
70. Lee v. Electric Typographic 


Mass.—Wass v. Mugridge, 128 
Mass. 394. 

Mo.—Lumley vy. Robinson, 26 Mo. Til, A. 190. 
864, 


Okl.—Houts v. Conrad, 98 Okl, 153, 
224 P. 357. 


Va.—Hoover v. Baugh, 108 Va. 695, 
62 S.E. 968, 128 AmSR 985. 


[a] Offer of performance snuffil- 
cient.—In a suit to compel convey- 
ance of a half interest in property 
which complainant and defendant’s 
wife purchased, making defendant 
their agent to collect rents, ete., but 
which complainant claimed defendant 
purchased on mortgage foreclosure 
which he had fraudulently hastened 
in order to defraud complainant of 
his rights under the contract, com- 
plainant’s demand in his bill for an 
accounting, and his offer therein to 
pay what was due on his part of the 
contract price within the time pro- 
vided by the contract, was a suffi- 
cient offer of performance, defendant 
having denied complainant’s rights, 
ee v. Allen, 160 Ala. 529, 49 So. 
430. 

[b] Where full performance al- 
leged.—A bill which alleges that 
plaintiff has fully paid the stipulated 
price, but contains no offer to pay any 
balance found due, must, if the mas- 
ter finds a balance still due and un- 
paid, be amended so as to _ contain 
such an offer. Hubbard vy. Johnson, 
(IGS, BIBS 


[ec] Waiver of | objection.—The 
omission of the offer to perform is not 
fatal, where such omission is not 
objected to. Crosby v. Moses, 48 N. 
Y. Super. 146 [mod on other grounds 
92 N.9¥., 634]. 


68. Ala.—Chandler v. Bodeker, 219 
Ala. 357, 122 So. 435; Martin v. 
Baines, 217 Ala. 326, 116 So. 341; 
Coley v. English, 209 Ala. 688, 96 So. 
909; Cox v. Boyd, 38 Ala. 42. 


Cal.—Buckmaster v. Bertram, 186 
Cal. 673, 200 P. 610; Frixen v. Castro, 
58 Cal. 442. 


Ind.—Moore v. Higbee, 45 Ind. 487; 
Garrick y. Garrick, 43 Ind. A. 585, 87 
N.E. 696, 88 N.E. 104. 


Iowa.—Braig v. Frye, 199 Iowa 184, 
199 N.W. 977. 


La.—Joffrion v. Gumbel, 123 La. 
391, 48 So. 1007. 

Md.—Horwitz vy. Kreuzer, 140 Md. 
414, 117 A. 568. 

Mont.—Mayeger v. Cruse, 5 Mont. 


485, 6338. 


N. C.—Wilson vy. Lineberger, 92 N. 
Cr 547. 


ae ae App., 4 Pa. 52, 45 AmD 


Wash.—O’Connor vv. 
Wash. 224, 62 P. 761. 


W. Va.—Clay v. Deskins, 36 W.Va. 
350, 15 S.E: -85. 


Sask.—Broder v. Rink, 14 Sask. L. 
54; Grummett v. Gibson, 13 Sask. L. 
414, 53 DomLR 741, [1920] 3 West 
Wkly 195; Landes v. Kusch, 8 Sask. 
We 7 WestWkly 1076, 30 WestLR 


[a] Rule applies notwithstanding 
the complaint shows a repudiation of 
the contract by defendant so as to ex- 
cuse any tender of performance. 
Buckmaster vy. Bertram, 186 Cal. 673, 
200 P. 610; Garrick v. Garrick, 43 Ind. 
A. 585, 87 N.E. 696, 88 N.H. 104. 


[b] Allegations held sufficient.— 
Ate ce v. Stuart, 213 Ala. 574, 105 So. 


Jackson, 23 


[ec] Allegations held insufficient.— 
Buckmaster v. Bertram, 186 Cal. 673, 
200 P. 610; Horwitz v. Kreuzer, 140 
Md. 414, 117 A. 563. 


Inability of plaintiff to perform as 
ground for demurrer see infra § 520. 


Necessity to allege tender where 
defendant has repudiated contract see 
supra § 487. 


69. Decree conditional on plain- 


Co., 68 Fed. 519. 


71. Hatcher. v. 
1a Sylsle 


VPS MOILING A NA Dib, Male ING (Gl. WUS> 


[a] Chattels—In the Philippines, 
in an action by a seller of personal 
property for specific performance, the 
complaint should contain an offer to 
surrender the property into custody 
of the ‘court. Matute v.” Boose 
Philippine 372. 

73. Le Vine v. Whitehouse, 37 
Utah 260, 109 P. 2, AnnCas1912C 407. 


[a] In such case the decree for 
plaintiff is made conditional on pay- 
ment within a specified time. Le Vine 
v. Whitehouse, 37 Utah 260, 109 P. 2, 
AnnCas1912C 407. 


74 Skidmore v. 
L9G SLU5 Ps 50st 


75. Pearce v. Third Ave. Impr. Co., 
221 Ala. 209, 128 So. 396. 


76 j™Braig v. Frye, 199 Iowa 184, 
UO INS Me 

[a] Where defendant repudiated 
contract, the bill must show that 
plaintiff was, or would have been if 
the defendant had not repudiated his 
contract, able and ready on the ap- 
pointed day to perform the contract. 
McKleroy v. Tulane, 34 Ala. 78. 


77. Garbelman v. Hoffman, 328 Ill. 
193, 159 IN. 220% 


[a] Effect of defendant’s default. 
—The rule applies even though de- 
fendant was in default in the per- 
formance of the conditions of the 
contract to be performed by him. 
Garbelman v. Hoffman, 328 Ill. 193, 
159 N.Y 220. 


78. Orlando Realty Ba. Bldg. Corp. 
v. Hilpert, 93 Fla. 954, 113 So. 100. 


[a] Rule applied to a contract for 
sale of land requiring payment on de- 
livery, of conveyance. Orlando Realty 
Bd. Bldg. Corp. v. Hilpert, 93 Fla. 
954, 113 So. 100. 


79. Williams. v. 


Hatcher, 16 S. 9G: 


Leavitt, 73 Okl. 


Shuman, 141 Ga. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 491-493] 


comply with the contract it is unnecessary to allege 
a technical tender;®° also, if the conditions of the 
contract are concurrent, plaintiff need not allege an 
actual tender,®+ but it 1s sufficient to allege that he 
was ready, able, and willing to perform, that he so 
notified defendant, and that the obligations of -the 
parties to the agreement were concurrent.®? 


[§ 492] (e) Title of Plaintiff Vendor. 
plaintiff must by his pleading show that his title is 
sufficient to comply with the terms of his contract. 
It is not indispensable that a vendor plaintiff 
should in apt terms specify the character of title 
he proposes to convey,°* but it is sufficient for him 
to tender a performance of the contract in accord- 
ance with its terms®® and if any defects in the title 
offered exist it 1s incumbent upon defendant to 
The failure of plaintiff to allege 
ownership of the land at the time of bringing suit 
is not fatal where the complaint alleges plaintiff’s 


point them out.§° 


114, 80 S.E. 625; Atkins v. Kattman, 
50) Ind. A. 9233, 97 NB 14. 


80. Jaeger v. Shea, 130 Md. 1, 99 
A. 954; Chicora Fertilizer Co. v. Du- 
nan, 91 Md. 144, 46 A. 347, 50 LRA 
401; Maughlin v. Perry, 35, Md. 352. 


81. Martin v. Albee, 93 Fla. 941, 
PLB SO, 405. 


82. Martin v. Albee, supra. 


83. Mitzlaff v. Midland Lumber 
Co., 338 Ilk-575, 170 N.H. 695; Baker 
v. Baker, 284 Ill. 537, 120 N.H. 525; 
Page v. Greeley, 75 Ill. 400; Union, 
etc., Bank, etc., Co. v. Corley, (Miss.) 
133 So. 232; Freeman v. Stokes, 12 
Philan (Gea. ): 219. 


[a] Sufficient title shown.—(1) 
Petition by holder of a life estate 
with power to sell the property and 
reinvest the proceeds. Erbelding v. 
Moore, 150 Ga. 445, 104 S.E. 225. (2) 
Petition alleging that: the land is 
owned in fee simple by plaintiff. 
Daily v.. Litchfield, 10 Mich. 29. (3) 
A petition averring that ccmplain- 
ant’s title was derived by quitclaim 
deed from the grantor who, at the 
time of execution of the deed, was 
seized of a fee simple estate in the 
land Baum v.-Canter, (N. J.) 144 A. 
588 [rev (Ch.) 140 A. 226]. (4) Peti- 
tion alleging that curative act vali- 
dated guardian’s deed under which 
he held. Fleming v. Leibe, 95 N. J. 
ma, 129, 122 A. 616. (5) Petition al- 
leging that abstract of title to oil 
lease was furnished purchaser, and 
title approved by him as required by 


contract. Verschoyle v. Thomas, 
(Tex. Civ. A.) 261 S.W. 554. 
[b] Allegations insufficient to 


show title.-—Where plaintiff’s title de- 
pends on all the heirs of a testator’s 
having been parties to, and bound 
by, the decree in a partition suit, the 
bill is insufficient if it fails to show 
who the heirs were, there having been 
no finding on the subject in the par- 
tition suit. Baker v. Baker, 284 Ill. 
537, 120' N.E. 525. 


[ec] ‘Title of married woman.—A 
married woman seeking specific en- 
forcement of a contract to exchange 
property must set out her title clear- 
ly so as to show her right and whence 
derived. Freeman vy. Stokes, 12 Phila. 
(easy 219 


[d] Words descriptio personzs.— 
Where a bill for specific performance 
avers plaintiff is the owner of the 


land in fee simple, other words refer- |° 


ing to plaintiff as “Rt. Rev. Bishop of 
Wheeling” are descriptive and do not 
show a title in him only in trust for 
the use and benefit of the church so 
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as to affect the allegation of a per- 
fect title. Donahue v. Rafferty, 82 W. 
Va. 535, 96 S.E. 935. 


{e] Inferences.—An averment that 
complainant’s title was derived by 
quitclaim deed warranted legal infer- 
ence that grantee acquired only such 
title as grantors possessed at time of 
conveyance. Baum v. Canter, (N. J.) 
144 A,.588 [rev (Ch.) 140 A. 226]. 


84. Posey v. Kimsey, 146 Ky. 205, 
142 S.W. 703. 


85. Posey v. Kimsey, supra; Lar- 
rabee v. Bjorkman, 79 Or. 467, 155 P. 
974; Sturtz v. Ommen, 32 S. D. 396, 
143 N.W. 288. 


[a] Thus: (1) In an action for 
specific performance of a contract for 
the exchange of real estate, a petition 
which alleges that plaintiff is ready 
and willing to carry out the contract, 
that he has offered to deliver a deed 
of his land to defendant, in accord- 
ance with the contract, on the execu- 
tion and delivery to him of a deed 
from defendant on the conditions 
specified in the contract, and that he 
executed a deed of his land to defend- 
ant with instructions to deliver the 
same to defendant on the delivery of a 
deed by defendant, etc., sufficiently al- 
leges that plaintiff is the owner of the 
land, and has a good title. Posey v. 
Kimsey, 146 Ky. 205, 142 S.W. 703. 
(2) Allegations that complainant had 
prepared and duly executed all proper 
deeds conveying his land to defend- 
ant, and brought the deeds into court, 
were sufficient. Sturtz v. Ommen, 32 
S. D. 396, 148 N.W. 288. (3) Allega- 
tion that plaintiff duly performed all 
the conditions of the contract on his 
part and tendered defendants a war- 
ranty deed covering their land is suf- 
ficient. Larrabee v. Bjorkman, 79 Or. 
ACU.) Lopes SA. 


[b] As against general demurrer. 
—The failure of plaintiff to allege in 
so many words that he is the owner 
of the premises by him to be con- 
veyed does not necessarily render the 
complaint subject to a general demur- 
rer, although it may be subject to a 
motion to be made more definite and 
certain. Sturtz v. Ommen, 32 S. D 
396, 143 N.W. 288. 


86. Posey v. Kimsey, 146 Ky. 205, 
142 S.W. 703. 

87. Tortora v. Wyatt, 125 Or. 240, 
266 P. 251. 

8g. GCudd v. Wood, 205 Ala. 682, 89 
So. 52. 

89. Goodkind v. Bartlett, 
419, 38 N.H. 1045. 


153 Ill. 
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ownership on the date of contract and avers that 
plaintiff is ready, able, and willing to perform his 
part of the contract.8? 
tion that plaintiff has a good title is not sufficient 
where the bill as a whole shows his title to be doubt- 
ful,®§ and if the bill alleges facts, some of which 
show plaintiff’s title to be sufficient and other facts 
stated show it to be insufficient, the petition will 
be held insufficient.®® 
er by defendant of defects in the title he must al- 
lege such a waiver.°° 


[§ 493] (f) Form of Averment. Although it has 
been held necessary that plaintiff should particu- 
larize his offer to comply,®t as a general rule no 
particular form of expression need be observed in 
making the allegation as to ability and willingness.°2 
It may be made in very general terms®? and is suffi- 
cient whenever ability and willingness to perform 
are clearly manifested.°* 


However a specific allega- 


If plaintiff relies on a waiv- 


However, a mere state- 


[a] Tlustration.—A petition which 
alleges that a certain party whose 
wife’s dower was unreleased once 
held title to the land, and also recites 
a decree finding that such party had 
no title, is insufficient to show title 
free from dower rights. Goodkind vy. 
Bartlett, 153 Ill. 419, 38 N.B. 1045. 


90. Page v. Greeley, 75 Ill. 400; 
Alling v. Vander Stucken, (Tex. Civ. 
A.) 194 S.W. 443. 


91. Horton v. McKee, 68 F. 404. 
92. Jenkins v. Harrison, 66 Ala. 


345 


[a] 
mal.—Jenkins v. Harrison, 
345. 


93. Kissack v. Bourke, 224 Ill. 352, 
79 N.E. 619; Clexton v. Tunnard, 119 
App. Div. 709, 104 N.Y.S. 665; Mc- 
Claskey v. Albany, 64 Barb. (N. Y.) 
310. 


[a] Payment of taxes.—An offer 
of payment and full performance in- 
cludes taxes which plaintiff is re- 
quired by the contract to pay. Morris 
v. Hoyt, 11 Mich. 9. 


[b] Where account necessary to 
ascertain balance due.—(1) If plain- 
tiff pleads a willingness to pay what- 
ever sum is due, it is immaterial that 
he states incorrectly the balance due 
(Hull v. Peer, 27 11. 312; Brown v. 
Ward, 110°lowa 123,781 NWio247: 
International Paper Co. v. Hudson 
River Water Power Co., 92 App. Div. 
56, 86 N.Y.S. 736); (2) or that the al- 
leges that full payment had been 
made (Mix v. Beach, 46 Ill. 311); (38) 
but it is held that plaintiff must show 
the balance due or that there is a 
dispute on that point or in some way 
lay the foundation for an accounting 
between the parties (Wakeham vy. 
Barker, 82 Cal. 46, 22 P. 1131). 


94. Jenkins v. Harrison, 66 Ala, 
345. And see cases infra this note. 


,fa] Allegations held sufficient.— 
Milton Realty Co. v. Wilson, 214 Ala. 
143, 107 So. 92; Blackburn v. Mc- 
Laughlin, 202 Ala. 434, 80 So. 818; 
Grant v. Pizzano, 264 Mass. 475, 163 
N.E. 162; Lowery v. Cole, 47 Mont. 
64, 130 P. 410; Sanford v. Harbage, 
34 Oh. Cir. Ct. 617; Ward v. Graham, 
(Tex. Civ. A.) 224 S.W. 294; Houch- 
ins' v. Holcomb, 106 W. Va. 79, 144 
S.E. 884; Conklyn v. Shenandoah Mill- 
ing Co., 68 W. Va. 567, 70 S.E. 274. 


[b] Offer to do equity.—Chandler 
v. Bodeker, 219 Ala. 357, 122 So. 435; 
Eaton vy. Sadler, 215 Ala. 161, 110 So. 
10. 


The allegation is merely for- 
66n Alay 
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ment that plaintiff was:at all times ready, able, and 
willing to carry out the contract on his part is not 
sufficient when the admitted facts on the face of 


the bill refute the assertion.®° 


[§ 494] c. Defendant's Compliance—(1) Default 
Defendant’s failure or refusal to 
perform must clearly appear from the bill or com- 
Thus plaintiff must show a demand upon 
defendant or some sufficient excuse for failure to 
If the facts alleged show that 
a demand upon defendant to perform his part of 
the contract would be futile, it 1s unnecessary to 


of Defendant. 
plaint.?® 


make a demand.°? 


[c] Averment as to ability.—(1) 
A decree dismissing a bill for specific 
performance of option cannot be jus- 
tified on the ground that the bill did 
not allege complainants were able to 
comply with option, it alleging they 
were ready, willing, and anxious to 
perform, and making offer to pur- 
chase and pay, and it, without its suf- 
ficiency being questioned, being an- 
swered, and the proofs showing they 
were ready, able, and willing. Threl- 
keld v. Inglett, 289 Ill. 90, 124 N.E. 
368. (2) A complaint alleging that 
plaintiff is ready and willing to per- 
form, without averring ability to per- 
form, is insufficient on special demur- 
rer thereto. Martin v. Baines, 217 
Ala. 326, 116 So. 341; Horwitz v. 
Kreuzer, 140 Md. 414, 117 A. 563. 


95. Clinchfield Coal Co. v. Clint- 
wood Coal, etc., Co., 108 Va. 433, 62 
SE 329. 

96. Ala.—Bell v. Thompson, 34 
Ala. 633. See Segall v. Loeb, 218 Ala. 
433, 118 So. 633 (holding a bill for 
specific performance of a contract to 
indemnify purchasers of corporate 
stock against existing claims demur- 
rable for failure to allege claims as- 
serted against a corporation were val- 
id). But see EHason v. Roe, 185 Ala. 
71, 64 So. 55 (holding that an aver- 
ment and proof of a specific declina- 
tion to execute title is unnecessary to 
the equity of a bill for specific per- 
formance, but can only affect costs). 


Ariz.—Mallory v. Globe Boston 
Copper Min. Co., 11 Ariz. 296, 94 P. 
1116. 


Cal.—Lattin v. Hazard, 85 Cal. 58, 
24 BP. 611; Dodge v. Clark, 17 Cal. 
586. 


D. C.—Woarms v. Hammond, 5 App. 
338. 


Ind.—Blasingame y. Blasingame, 24 
Ind. 86. 


La.—E. Sondheimer Co. v. Rich- 
land Lumber Co., 121 La. 786, 46 So. 
806; Southern Sawmill Co. v. Bald- 
win Lumber Co., 120 La. 975, 45 So. 
961. 


N. Y.—De Lacy v. Walcott, 2 Misc. 
132, 21 N.Y.S. 619. 


Or.—Hull v. Angus, 60 Or. 95, 118 
P. 284. 


Tex.—Holman v. Criswell, 15 Tex. 
394. 


[a] Averment of default held suf- 
ficient.—(1) Averment of defendant’s 
“neglect,” after demand, to execute 
deed, criticised but held sufficient. 
Woarms v. Hammond, 5 App. D. C. 
338. (2) An averment that obligee 
failed and refused and still fails and 
refuses to perform the stipulations 
and conditions of the contract is suf- 
ficient. Holman ‘y. Criswell, 15 Tex. 
394. (3) Allegations that plaintiff 
made unqualified tender and defend- 
ant unqualified refusal to convey are 
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tracted for.®® 


the contract is 


' In General. As 


sufficient in bill for specific perform- 
ance to put defendant in default. 
Grant v. ‘Pizzano, 264 Mass. 475, 163 
N.E. 162. 


[b] Averment of default held in- 
sufficient.—(1) A petition, filed with- 
in seven months from the making of 
a contract, which alleges that defend- 
ant agreed to deliver a certain quan- 
tity of lumber within ten months, 
that defendant has delivered a part 
thereof, that defendant is about to 
sell all of its property in and perma- 
nently remove his business from the 
state, but which does not allege that 
defendant is in default on its contract 
or intends making default, or that the 
alleged contemplated sale and removr 
al will result in such default, dis- 
closes no cause of action for either 
specific performance or the recovery 
of damages. E. Sondheimer Co. v. 
Richland Lumber Co., 121 La. 786, 46 
So. 806. (2) Where the petition al- 
leges that plaintiff has elected to ac- 
cept an option whereby under a con- 
tract with defendant for the delivery 
of five million feet of lumber an ad- 
ditional five million feet were to be 
delivered at prices to be fixed under 
certain conditions by a third person, 
and there is no allegation that the 
prices have been fixed, and plaintiff 
prays judgment condemning déefend- 
ant to deliver the lumber, an excep- 
tion of no cause of action should be 
sustained, and the demand is proper- 
ly rejected. Southern Sawmill Co. v. 
eee ee Lumber Co., 120 La. 975, 45 

Oo. 3 


[c] Particularity of averment.— 
A general averment of breach is suf- 


ficient. Holman y. Criswell, 15 Tex. 
394. 
{d] Construction of bill.—Where, 


in a suit to enforce specific perform- 
ance of a contract to purchase a pulp 
drier and to pay therefor in pulp at 
twelve dollars per ton, with leave to 
sell pulp to farmers, the bill alleged 
that all defendant’s dried pulp was 
shipped on its own account direct to 
the L Milling Co., and that defendant 
had refused to deliver pulp to com- 
plainant, it impliedly negatived the 
claim that defendant sold pulp to 
farmers at thirteen dollars a ton, for 
which complainant was entitled to an 
accounting. Sugar Beets Product Co. 
ue ee Beet Sugar Refining Co., 161 


[e] Notice to defendant.—In an 
action by the purchaser of land, who 
had an option to pay the note given 
in part payment- for the purchase 
price or to require the vendor, on “30 
days’ notice in writing of their de- 
sire to sell under the terms of this 
agreement,” to repurchase the land, a 
complaint which avers as to notice 
that a notice in writing was prepar- 
ed, issued and signed by the purchas- 
ers, without averring that such notice 
was issued to the vendor, but only 


: For later cases, developments and changes in the law see Annotations, 


allege that such a demand was made.°* 
necessary for plaintiff to negative the acceptance of 
consideration other than, and in lieu of, that con- 


[§§ 493-495 


It is not 


Defendant’s bad faith. A complaint which alleges 
that defendant’s failure and refusal to comply with 


without just or lawful reason or 


excuse sufficiently alleges that defendant’s breach 
was in bad faith. 


[§ 495] (2) Defendant’s Ability To Perform—(a) 


a general rule the bill or complaint 


that it was issued, is bad on demur- 


rer. Hull v. Angus, 60 Or. 95, 118 P. 
284. 
[f] Conditions to be performed by 


defendant.—Complaint need not al- 
lege the performance of conditions 
which were to be performed by de- 
fendant or which depend on-him for 
performance. Fanning v. Lehman, 
123; App, Div. 9067-107 New Seraele 
Downs v. Lehman, 123 App. Div. 11, 
LOT NYS: 329. 


[g] Breach of marriage settlement. 
—Plaintiff claiming specific perform- 
ance of a marriage settlement by his 
father need not set out his father’s 
will made in violation of the settle- 
ment. Harrington v. McLean, 62 N. 
C. 258. 


Defendant’s default as affecting 
costs see infra § 640. 


Necessity of proving defendant’s 
default see infra § 525. 


97. Carter v. Thompson, 41 Ala. 
375; Bell v. Thompson, 34 Ala. 633: 
Burns) vs) Hox, 113 Ind: 205 14 Nniae 
541; Blasingame v. Blasingame, 24 
Ind. 86; Harless v. Petty, 84 Ind. 269; 
Reed v. Hodges, 80 Ind. 304; Hey- 
drick v. Dickey, 154 Ky. 475, 157 S.W. 
Rent [reh den 155 Ky. 222, 159 S.W. 


[a] Sufficient averment of de- 
mand.—Milton Realty Co. v. Wilson, 
214 Ala. 143, 107 So. 92. 


[b] Purchaser pending suit.—An 
amended complaint need not allege a 
demand for a conveyance from a pér- 
son who purchased the land pending 
the suit with notice. Kirkham v. 
Moore, 30 Ind. A. 549, 65 N.B. 1042. 


_{c] Time of demand.—In an ac- 
tion commenced eight years after ex- 
ecution of a contract a petition alleg- 
ing that plaintiff demanded that de- 
fendants furnish him with an ab- 
stract and deed alleges a demand just 
prior to bringing the suit, which is 
not within a reasonable time. Hey- 
drick v. Dickey, 154 Ky. 475, 157 Sw. 
een den 155 Ky. 222, 159 S.w. 


98. Rischard y. Miller, 182 Cal. 
351, 188 P. 50; MeGratty v. Krantz 
Mie: Co., 183 App. Div. 207, 170 N.Y.S. 


99. Black v. Hoopeston Gas, ete. 
Co., 250 Ill. 68, 95 N.B. 51. ; 


{a] Thus a bill for the specifie 
performance of a contract to convey 
land to complainant in consideration 
of his performing work for defend- 
ant need not aver that he has not re- 
ceived compensation for his work 
and the fact that he has must be 
shown by defendant. Black v. Hoope- 


pees Gas, ete., Co., 250 Ill. 68, 95 N.E. 


‘1. Hansen v. Hevener, 
337) 02310 Pesos ©? <Cb 


same title and section number, 


$§ 495-496] 


need not allege defendant’s ability to perform, as 
his inability is a matter of defense;? it is sufficient 
if it does not appear therefrom that performance 
In some jurisdictions, however, it 
-is necessary to allege defendant’s ability to per- 
form,* it being necessary if the action is to enforce 
a contract to transfer property to plaintiff for the 
complaint to allege title in the defendant.® 
either rule, however, if the bill or complaint shows 
that the vendor has no title or that he does not 
have a title sufficient to enable him to perform, the 
However, a complaint al- 
leging only a part ownership by defendant and seek- 


is impossible.* 


suit will be dismissed.® 


2. Ark.—Greenfield v. Carlton, 30 

Ark. 547. 
Mass.—Harrigan  yv. 

Mass. 357, 86 N.E. 780. 


Monrnt.—Christiansen y. Aldrich, 30 
Mont. 446, 76 P. 1007. See also Ide 
v. Leiser, 10 Mont. 5, 24 P. 695, 24 
AmSR 17 (holding that the complaint 
need not allege that defendant is the 
owner of the land when the action is 
brought, where it does allege that 
he was owner when ‘he made the of- 
fer). si 


N. J.—Borden vy. Curtis, 
Ba. 468, 19 A. 127. 


Or.—Columbia River Co. v. Smith, 
33°Or, 137, 162 P.. 831, 163 P..309 [quot 
Cy cil. “ - 

Tex.—Tyrrell-Combest Realty Co. 
WeevPullen, = (Civ. A.)s 268 “Sow. 10d 
[quot Cyc]. 

WwW. Va.—Applegate v. Wellsburg 
Banking, etc., Co., 68 W. Va. 477, 69 
S.E. 901. But see Loar v. Wilfong, 
63 W. Va. 306, 61 S.E. 333 (holding 
that in a suit for specific performance 
of a written agreement to convey cer- 
tain land on terms named and place 
the vendee in possession, ,an allega- 
tion that the vendor being or pre- 
tending to be seized and possessed in 
fee simple of the land, describing it, 
and being so seized on that day, to 
wit, etc., is a sufficient averment of 
title in the vendor). 


i {a] _Ownership.—It is not neces- 
sary to allege that defendant is the 
owner of the premises he contracted 
to convey. Harrigan v. Dodge, 200 
Mass. 357, 86 N.B. 780; Tyrrell-Com- 
pest Realty Co. v. Mullen, (Tex. Civ. 
A.) 268 S.W. 1011. 


{[b] Issuance of stock.—In a suit 
by a shareholder against the corpora- 
tion to compel the issuance of a cor- 
rect certificate of stock, the inability 
of the corporation to issue the shares 
is a matter of defense, which the 
pill need not negative. Applegate v. 


Dodge, 200 


46 N. J. 


Wellsburg Banking, ete., Co., 68 W. 
Va. 477, 69 S.E. 901. 
8. Borden v. Curtis, 46 N. J. Eq. 


468, 19 A. 127; Columbia River Co; 
v. Smith, 83 Or. 137, 162 P. 831, 163 P. 
309; Tyrrell-Combest Realty Co. v. 
Mullen, (Tex. Civ. A.) 268 S.W. 1011. 


4 Lyons v. American Cigar Co., 
121 La. 593, 46 So. 662; McDonald v. 
Skinner, 124 Misc. 545, 209 N.Y.S. 219; 
Hollander v. Lustik, 79 Misc. 103, 140 
N.Y.S. 659; Broder v. Gordon, 50 Misc. 
282, 100 N.Y.S. 463. 


[a] Insufficient allegation.—An 
allegation in an action for specific 
performance that defendant has made 
no effort to carry out the contract is 
not an equivalent of an allegation 
that defendant is able to do so, as the 
failure to make the effort may be 
based on knowledge of its futility. 


Lyons v. American Cigar Co., 121 La. | 


593, 46 So. 662, 
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is sufficient.? 


Under 


party.?° 


[b] Solvency of decedent’s estate. 
—Caylor v. Caylor, 22 Ind. A. 666, 52 
N.E. 465, 72 AmMSR 331 (one seeking 
to enforce a promise to deliver all of 
a decedent’s property must allege 
that the estate is solvent or that it 
has been settled). 


5. U. S.—Kennedy v. Hazelton, 128 
(Ue 7667, 9S.Cts 202 32ale sedis 16. 


Mich.—Rodgers yv. Beckel, 172 Mich. 
544, 1388 N.W. 202. 


Mo.—Heron vy. Peisch, 240 Mo. 221, 
144 S.W. 413; Lackawanna Coal, ete., 
ae v. Long, 231 Mo. 605, 133 S.W. 


N. Y.—McDonald v. Skinner, 124 
Misc. 545, 209 N.Y.S. 219; Hollander 
v. Lustik, 79 Misc. 103, 140 N.Y.S. 659; 
Broder y. Gordon, 50 Misc. 282, 100 
N.Y.S. 463. But see Moore v. Bur- 
rows, 34 Barb. 173 (holding in an ac- 
tion to compel conveyance by de- 
scendant, that it was unnecessary to 
allege that the ancestor died seized 
of the property or that the title to 
said premises is vested in defendant 
by descent or otherwise). 


R. I.—Manton v. Ray, 18 R. I. 672, 
29 A. 998, 49 AmSR 811. 


Wash.—Morrisey  v. 
Wash. 487, 107 P. 191. 


[a] Allegations held sufficient.— 
(1) Setting out of lease in hee verba. 
Rodgers vy. Beckel, 172 Mich. 544, 138 
N.W.. 202, 205; Tebeau v. Ridge, 261 
Mo. 547, 170 S.-W. 871, LRA1915C 367. 
(2) Allegation of possession, claim 
of ownership, and execution of war- 
ranty deed by defendant. Richards v. 
Johnson, (Mo.) 261 S.W. 53. (3) Al- 
legation of ownership at time of con- 
tract. Penney vy. Lyle, 205 Ala. 476, 
88 So. 580; Weintraub v. Kruse, 195 
App. Div, 807, 187 N.Y.S. 713; Hankel 
vy. Denison, 34 Wash. 51, 74 P. 822. 
(4) Allegation of possession and 
ownership of stock at time of con- 
tract. Manton v. Ray, 19 R. I. 423, 
36 A. 1125. 


{[b] Allegations held insufficient. 
—Of defendant’s “being or pretend- 
ing to be possessed or otherwise en- 
titled to certain shares of stock.” 
Manton v. Ray, 18 R. I. 672, 29 A. 998, 
49 AmSR 811. 


[ec] Time of ownership.—A _ pur- 
chaser must allege the vendor’s own- 
ership at the time of the execution 
of the contract or at the time of the 
commencement of the action. Morri- 


Strom, 57 


sey v. Strom, 57 Wash. 487, 107 P. 
aN 
[d] Alternative allegation.—Ven- 


dee must allege either that vendor 
has title, or that he can conform to 


decree. McDonald y. Skinner, 124 
Misc. 545, 209 N.Y.S. 219. 
6. Ark.—Chaffin v. Harpham, 166 


Ark. 578, 266 S.W. 685. 


Cal.—Haton v. Wilkins, 163 Cal. 742, 
127 P. 71. 


[§ 496] (b) Character of Defendant’s Title, 
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ing performance to the extent of defendant’s ability 
The fact that the bill shows that full 
performance depends on the consent of a third per- 
son does not render it insufficient.§ 
defendant’s wife to execute with him a contract 
for the conveyance of land will not prevent specifie 
performance where plaintiff alleges that he did not 
know defendant was married and offers to accept 
a deed from defendant alone.? 
to enforce his contract to purchase realty may trav- 
erse the bona fides of a deed by his vendor to a third 


The failure of 


Plaintiff in an action 


It 


Fla.—Knox vy. Spratt, 19 Fla. 817; 
Williams vy. Mansell, 19 Fla. 546. 


N. Y.—Messenger vy. Chambers, 53 
Mise. £17;)103 IN.Y.S. 2100: 


Tex.—Tyrrell-Combest Realty Co. 
v. Mullen, (Civ. A.) 268 S.W. 1011. 


See Bosley v. Peck, 192 Ill. A. 366 
(holding bill insufficient which show- 
ed that at time of filing plaintiff knew 
it was impossible for defendant to 
perform). 


[a] Yhus: (1) A bill which shows 
that the contract is for a good title 
and that defendant has no good title 
and that the court cannot compel him 
to do acts by which he can acquire 
it is insufficient. Knox v. Spratt, 19 
Fla. 817. (2) In suit to enforce as- 
signment of gas and oil lease where 
plaintiff alleges a prior assignment 
by the assignor to others under an 
escrow agreement the petition is in- 
sufficient in the absence of a showing 
that such prior assignment was un- 
enforceable. Chaffin vy. Harpham, 166 
Ark. 578, 266 S.W. 685. 


[b] Contract by defendant to sell 
to another.—A complaint for specific 
performance of contract to lease land, 
which alleges that the obligor has 
made a contract for sale to another 
and put him in possession is not de- 
murrable as showing no interest in 
the obligor, since it shows her to be 
still the legal owner. Colm vy. Fran- 
cis, 80 Cal. A. 742, 159) B. 237. 


7 Ryan v. Evans, 195 Ind. 570, 145 
N.E. 6. ; 

[a] Tllustration.—A complaint 
alleging an agreement for the ex- 
change of properties, plaintiff’s per- 
formance, and that defendant, al- 
though he had represented himself 
as owner and agreed to convey cer- 
tain lands, had but a two-thirds in- 
terest therein, the remainder belong- 
ing to his wife, and praying specific 
performance to extent of defendant’s 
ability and damages in proportion to 
his inability to perform, held to state 
cause of action for specific perform- 
ance. Ryan v. Evans, 195 Ind. 570, 
145 N.E. 6. 


8 Lee Wah Koon y. Maui Dry 
Goods, etc., Co., 29 Hawaii 669; Bor- 
den v. Curtis, 46 N. J. Eq. 468, 19 A. 
127; Jacobson v. Rechnitz, 46 Misc. 
Sia, Wisk INE eS alirets 


[a] Reason for rule.—Defendant 
may be able to obtain the consent of 
the third person, and presumably is. 
Lee Wah Koon y. Maui Dry Goods, 
etc., Co., 29 Hawaii 669; Jacobson v. 
Rechnitz, 46 Misc. 135, 93 N.Y.S. 173. 


9. Fox v. Korshinsky, 97 Fla. 503, 
121 So. 560. 


10. Harvey v. Randall, 99 N. J. 
Eq. 859, 133 A. 208 [rev 98.N. J. Ha. 
104, 130 A. 470]. 

Creation of lis pendens so as to pre- . 
vent alienation of subject matter dur- 
ing suit see Lis Pendens § 95. 
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is unnecessary to show what title defendant vendor 
has if plaintiff is entitled to a conveyance of what- 
ever interest defendant may have,'! nor is it nec- 
essary for plaintiff to negative the existence of en- 
cumbrances on the property.1? However, if plain- 
tiff, who was to receive a title such as any title com- 
pany would insure, alleges, as an excuse for his 
failure to tender the purchase price at the time spec- 
ified in the contract, that the title company to which 
he applied for insurance required a survey, which 
was obtained promptly, after which he tendered 
the balance of the purchase price, he must also al- 
lege that the title tendered by defendant was not 
such as the contract called for.1? If persons have 
been joined with the vendor as defendants because 
they claim an interest in the property it is sufficient 
to allege that they have, or claim, an interest in the 
property, without stating what the interest is.*4 


[§ 497] 9. Inadequacy of Legal Remedy.*® Since, 
as a general rule, the remedy at law must be inad- 
equate in order for plaintiff to obtain specific per- 


11. King v. Gildersleeve, 79 Cal. 
504, 21 P. 961; Cottrell v. Cottrell, 20. 
81 Ind. 87. See Rice v. Bush, 16 Colo. Co., supra; 


484, 27 P. 720 (holding allegation that 
defendant and a third person were 
the equitable owners of the proper- 
ty but that the legal title stood in 
the name of the third person suffi- 
cient in substance as against a mo- 


167, 136 A. 814; 


[a] 


arable 
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Co., 157. Cale, 106 7B. 98. 


Wait v. Kern River Min., etc., 
Benner v. Lunt, 126 Me. 

Goodwin vy. Smith, 89 
Me: 506, 36 A. 997. 


Inadequacy of remedy shown. 
—(1) Devisee need not assert irrep- 
injury in 


[§§ 496-497 


formance of a contract,!® ordinarily the bill, com- 
plaint, or petition must show that plaintiff does 
not have an adequate remedy at law.** Generally, 
however, it is not necessary to allege in express 
terms that plaintiff does not have an adequate legal 
remedy,§ or that the breach cannot be adequately 
compensated in damages;® but it is sufficient if 
the facts as brought out in the pleadings show such 
to be the case.2° An express allegation that the 
legal remedy is inadequate is insufficient where other 
facts alleged show the contrary.”1 If the contract 
which plaintiff is seeking to enforce is one for the 
transfer of personal property, the presumption be- 
ing that such an agreement can be compensated in 
damages,22 it is necessary for plaintiff to allege 
facts showing that he has no adequate remedy at 
law.2? If the contract is for the transfer of real- 
ty, in a few jurisdictions it must appear by the 
allegations in the bill that plaintiff does not have 
a plain, adequate, and complete remedy at law; 
in the majority of jurisdictions, however, it is held 


520. 
R. I.—Manton v. Ray, 18 R. I. 672, | 
29 A. 998, 49 AmSR 811. ; 


S. D.—Steensland v. Noel, 28 S. D. 
522, 134 N.W. 207. 


Vt.—Angus v. Robinson, 62 Vt. 60, 
19 ‘A. 993. 


entre’ | wasn aempletonin Warner, 89 


suit to 


tion for judgment on the pleadings). 


12. Grant v. Pizzano, 264 Mass. 
475, 163 N.H. 162. 

13. McGlynn vy. London, 26 Pa. 
Dist. 561. 

14. Seager v. Burns, 4 Minn. 141. 

15. As prerequisite to specific per- 


formance see supra §§ 7-11. 
16. See supra § 7. 


17. “Herzoe v. Atchison) ¢te; TR: 
Co., 153 Cal. 496, 95 P. 898, 17 LRANS 
428; Leach v. Fuller, 65 Colo. 68, 173 
P. 427; Mather v. Simonton, 73 Ind. 
595. 

{a] Rule applied.—(1) In an ac- 
tion to obtain specific performance of 
a contract to establish a railroad sta- 
tion at an agreed point, the complaint 
must allege special circumstances 
taking the case out of general rule 
that remedy for breach of contract 
is by an action,for damages. Herzog 
v. Atchison, etc., R. Co., 153 Cal. 496, 
95 P. 898, 17 LRANS 428. (2) Al- 
legations that defendants will pay 
only four cents for gas when it is 
claimed that they should pay eight 
cents therefor, they not being alleged 
to have refused to take the amount 
of gas which it is claimed they should 
take states no case for equitable re- 
lief, but purely one at law for the 
recovery of money. Clear Creek Oil, 
etc., Co. v. Ft. Smith Spelter Co., 274 
FE. 906. 


18. Wait v. Kern River Min., etc., 
Co., 157% Cal. 16, 106 P. 98; Interna- 
tional Paper Co. v. Hudson River Wa- 
ter Power Co., 92 App. Div. 56, 86 
INENZISE YRKIS 


[a] In Maine Equity Rules, Rule 
4, 20 A. xiii, abolished the necessity of 
pleading that plaintiff has not a 
“plain, adequate and complete remedy 
at law”, such allegation being known 
as the “jurisdiction clause.” Benner 
v. Lunt, 126 Me. 167, 136 A. 814; Good- 
win v. Smith, 89 Me. 506, 36 A. 997. 


19. Wait v. Kern River Min., etc., 


agreement to abandon will contest, 
Where record shows necessity of ex- 
pense to establish will. Benner vy. 
Lunt, 126 Me. 167, 136 A. 814. (2) 
In an action for specific performance 
of a contract for the transfer of stock, 
if the complaint shows that the stock 
is that of a mining corporation, whose 
property consists of certain mining 
claims of unknown value, the inade- 
quacy of a legal remedy for damages 
is sufficiently shown even though it 
is not in terms alleged that the stock 
does not have an established market 
value. Wait v. Kern River Min., etc., 
Cope law@eals Gel OGes os: 


21. Southern Tron, etc., Co. 
Vaughan, 201 Ala. 356, 78 So. 
LRAI1918E 594. 


[a] Thus, in a suit for specific per- 
formance of contract to sell railway 
rails, where plaintiff alleged that he 
had sold the rails to a third person, 
his damages were easy of ascertain- 
ment, and the allegation that he 
would be irreparably damaged, did 
not make a case of damage which 
could not be fixed by a jury at law. 
Southern Iron, etce., Co. v. Vaughan, 
a Ala. 356, 78 So. 212, LRAI9138m 


22. See supra §§ 244-275. 


23. U. S.—Bernier vy. 
Spencer Co., 161 F. 438. 


Ala.—Southern Iron, 
Vaughan, 201 Ala. 356, 
LRAI918E 594. 


Cal. Young v. Matthew Turner 
Co., 168 Cal. 671, 143 P. 1029; Wait 
v. Kern River Min., etc., Co., 157 Cal. 
reife P. 98; Senter v. Davis, 38 Cal. 


ve 
212, 


Griscom- 


ete., Co. 


Vv. 
78 So. 212, 


Del.—Francis y. Medill, (Ch.) 141 
TAG Oe @ 


Ga.—Rimes v. Rimes, 152 Ga. 721, 
111 S.E. 34, 22 ALR 1030. 


N. Y.—Harle y. Brennig, 131 App. 
Div. 742, 116 N.Y.S. 51; Dingwall v. 
Chapman, 63 Misc. 193, 116 N.Y.S. 


For later cases, developments and changes in the law see Annotations, 


Wash. 584, 154 P. 1081, 157 P. 458. 


“The rule is that where the con- 
tract relates to personal property, the 
complaint must allege special rea-« 
sons, bringing the contract within 
some of the exceptions to the general 
rule that specific performance of such 
contracts will not be granted.” 
Steensland v. Noel, 28 S. D. 522, 134 
N.W. 207, 210. 


[a] Allegations held sufficient in 
case of contract: (1) Requiring free 
transmission of railroad messages, 
Baltimore, ete., R. Co. v. Western Un- 
ion Telegraph Co., 241 F. 162 [aff 242 
Em.) 914, 155 bCCA (502% (att a243.nuA 
S. 471, 39) S.Ct. 162,063, IuaeedsiS65)ie 
(2) For the sale of stock. Manton 
v. Ray, 18 R. I. 672, 29 A. 998, 49 Am 
SR 811. (3) To deliver to plaintiff 
excess output of defendant’s garnet 
mine. Kann v. Wausau Abrasives 
Co., 81 N. H. 535, 129 A. 874. (4) For 
purchase of stock. Alley v. Peeso, 
88 Mont. 1, 290 P. 238. (5) For sale 
of timber. Omaha Lumber Co. v. Co- 
op. Inv. Co., 55 Colo. 271; 133° P, 17495 


_ (b] Allegations held insufficient 
in case of contract.—(1) To purchase 
stock. Francis y. Medill, (Del.) 141 
A. 697; Rimes v. Rimes, 152 Ga. 721, 
111 S.E. 34, 22 ALR 1030; Morrison 
v. Chapman, 63 Misc. 195, 116 N.Y.S. 
522; Dingwall v. Chapman, 63 Misc. 
193, 116 N.Y.S. 520. (2) To sell stock 
for which defendant was to deliver. 
a note in payment. Templeton vy, 
Warner, 89 Wash. 584, 154 P. 1081, 157 


[c] Allegation of insolvency.—A 
petition which shows that damages 
would furnish adequate relief is in- 
sufficient to show inadequacy of rem- 
edy where it does not allege defend- 
ane SR One hee Iron, éte., 

o. v. Vaughan, 201 Ala. 356 5 
212, LRA1918E 594. Be” 


24. Porter vy. Frenchman’s B 
ete, Land, etc., Co., 84 Me. 195, 24 A 
814; McCall v. Atchley, 256 Mo. 39, 


164 S.W. 598. 


same title and section number, 
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that since there is a presumption in such cases that 
plaintiff has suffered injury for which there is no 
adequate remedy at law,?° it is not necessary for 
him to make any averment showing the inadequacy 
of his legal remedy,?* that being apparent from the 
nature of the subject matter.27 However, if the 
complaint, in an action for the specific performance 
of a contract relating to realty, does not contain 
an allegation that the plaintiff has no adequate rem- 
edy at law and the facts as disclosed indicate that 
he does have an adequate remedy at law the com- 
plaint is insufficient.28 In an action to enforce 
an agreement to make a will and devise property to 
plaintiff the complaint must show either by direct 
averment or from a description of the character 
of the services rendered that a money payment 
Bee not furnish adequate compensation to plain- 
tif 78 J 


In Maryland where the statute provides that spe- 
cific enforcement of a contract shall not be refused 
merely on the ground that plaintiff has an ade- 

“quate remedy in damages unless defendant shall 
show that he has property from which such dam- 
ages may be made or shall give a bond with satis- 
factory security to perform the contract or pay 
costs and damages adjudged against him for its 
breach, the omission of plaintiff to plead that he 
has no adequate remedy at law is not a fatal omis- 
sion.®° 


[§ 498] 10. Laches. If plaintiff has delayed a 
long time in seeking the relief asked he must allege 
facts and circumstances sufficient to excuse such 


25. See supra §§ 233-243. 
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cific performance, an affirmative alle- 


[58 C.J.] 1169 


delay.?1 


[§ 499] 11. Damages. A petition which fails to 
allege facts sufficient to authorize specific perform- 
ance is insufficient to sustain a cause of action for 
damages for breach of contract where it makes no 
allegations on which damages can be predicated.?2 
itis not essential to the statement of a good cause 
of action for specific performance of a contract to 
assign corporate stock that the bill show complain- 
ant entitled to an accounting for the amount of div- 
idends the stock has earned.?# 


[$ 500] 12. Value of Property. In an action for 
specific performance of a contract to convey land 
it 1s not necessary to allege the value of the land.?4 


[§ 501] 13. Knowledge of Dower Interest. <A 
purchaser seeking specifie performance of a con- 
tract for the sale of realty in which the vendor’s 
wife did not join should allege that at the time of 
entering into the contract he either did or did not 
know of the wife’s interest as the fact might be 
and frame the prayer of the bill for conveyance of 
what the husband can give, with abatement of the. 
price or not according to the fact.?® 


[§ 502] 14. Infringement of Homestead. In an 
action for specific performance of contract to con- 
vey land, the complaint need not negative the ex- 
istence of a homestead right in the land.?6 


[§ 503] 15. Fraud. In a bill for specific perform- 
ance based on fraud, the charge of fraud should be 
distinctly stated;°7 it should be certain both as to: 


565, 48 So. 678; Dalrymple v. Cole,. 


26. Ind.—Bauermeister v.  Sulli- 


van, 87 Ind. A. 628, 160 N.E. 105. 


Mass.—Noyes vy. Bragg, 220 Mass. 
106, 107 N.E. 669. 


Mont.—Lowery v. Cole, 47 Mont. 
64, 130 P. 410; Christiansen vy. Ald- 
rich, 30 Mont. 446, 76 P. 1007; Ide 
Vv. Jueiser, 10 Mont. 5, 24 P. 695, 24 
AmSR 17. 

N. Y.—Wasserman v. Manson, 225 
App. Div. 342, 233 N.Y.S. 80; Belanew- 
sky v. Gallaher, 55 Misc. 150, 105 
INNES CHL 


S. D.—Steensland v. Noel, 28 S. D. 
522, 1384 N.W. 207. 


Tex.—Bishop v. Tartt, 48 Tex. Civ.: 


A. 551, 107 S.W. 359. 


[a] Need not plead reason for re- 
lief.—Noyes v. Bragg, 220 Mass. 106, 
107 N.E. 669. 


27. Steensland vy. 
522, 134 N.W. 207. 


28. McDonald v. Skinner, 124 Misc. 
545, 209 N.Y.S. 219. 


29. Hoyt v. Thomas, 50 Cal. A. 329, 
195 Ps, 260° 


[a] Effect of allegation as to val- 
ue.—(1) The fact that plaintiff has 
fixed a definite sum as being the val- 
ue “or thereabouts” of the services 
rendered does not alone vitiate the 
statement of a good cause of action 
for the relief demanded, provided the 
complaint contains such a description 
of the services performed as to enable 
the court to say that the value of 
such services cannot be adequately 
measured in money terms. Hoyt v. 
Thomas, 50 Cal. A. 329, 195 P. 260. 
(2) If the complaint fails to disclose 
services rendered by plaintiff of such 
a character as to entitle him to spe- 


[58 C. J.—74] 


Noel, 28 S. D. 


gation of the money value of the 
services rendered makes it appear 
that plaintiff could have secured full 
redress by a money claim against de- 
cedent’s estate. Hoyt v. Thomas, su- 
pra. 


30. Brummel v. Clifton Realty Co., 
146 Md. 56, 125 A. 905. 


81. Clinchfield Coal Co. v. Clint- 
wood Coal, etc., Co., 108 Va. 438, 62 
SeHs29. 


[a] Thus, in a suit brought after 
1905 to enforce specific performance 
of an agreement to convey mineral 
rights in land, executed in’ 18838, the 
burden was on complainant to give 
sufficient reasons why the suit was 
not brought sooner, and to state spe- 
cifically the impediments to an ear- 
lier prosecution thereof. Clinchfield 
Coal Co. v. Clintwood Coal, etc., Co., 
108 Va. 433, 62 S.H. 329. 


32. Lackawanna Coal, etc., 
Long, 231 Mo. 605, 183 S.W. 35. 


83. Bernier v. Griscom-Spencer 
Co., 161 F. 438. 


34. Cheek v. Nicholson, (Tex. Civ. 
A.) 133 S.W. 707; Brainard v. Jordan, 


Cosvs 


| (Tex. Civ. A.) 60 S.W. 784. 


‘Necessity of alleging value of 
property in order to determine ade- 
quacy of consideration see supra § 480 
notes 27 [h] (7), 338 [a]. 


35. Rundel v. Gordon, 92 Fla. 1110, 
111 So. 386; Rosenow v. Miller, 63 
Mont. 451, 207 P. 618. 


{a] Thus complaint must allege 
that plaintiff contracted in ignorance 
of the fact that defendant was a mar- 
ried man, or that his wife was or ever 
had been in the state. Rosenow v. 
Miller, 63 Mont. 451, 207 P. 618. 


36. Wilkins v. Hardaway, 159 Ala. 


156 N. C. 353, 72 S.H. 451. 


[a] Infringement of homestead’ 
not shown.—(1) A complaint by a 
purchaser, which shows that the ven- 
dor was married and that his wife did 
not join in the contract, but which 
does not show the existence of a 
judgment lien on the property at the- 
date of the contract, or any prior 
mortgage reserving the homestead, or- 
that the contract was void as to cred- 
itors and no homestead allotted in 
other land. Dalrymple y. Cole, 156 
N. C. 353, 72 S.H. 451. (2) Bill which 
does not show that the land for which: 
a conveyance is sought is part of 
defendant’s homestead, although it 
does not appear that it is a part of 
a larger tract owned by defendant, 
as it will not be assumed that it was 
a part of defendant’s homestead from 
such fact alone. Wilkins v. Harda- 
way, 159 Ala. 565, 48 So. 678. (3)> 
Purchaser’s bill for specific perform-- 
ance of a real estate contract show- 
ing that buildings were primarily ~ 
mercantile, with rear sleeping room, 
merely incidental. Phillips v. Nor- 
ris, 222 Ala. 603, 133 So. 697. 


37. Lanford v. Moore, 145 Md. 420, 
125 A. 686; Cockwell v. Standard Pub. 
Co., 4 Sask. L. 132, 19 WestLR 57. 


[a] Sufficiency of allegation.—(1) 
A petition alleging that the vendor’s.. 
representation at the time of sale as: 
to the width of a lot, sold as a cer- 
tain number of feet front, More or 
less, was not only false, but false 
within his knowledge, and that it was 
acted on by the purchaser to her in- 
jury, alleges actual fraud by the ven- 
dor. Mangham v. Cobb, 160 Ga. 182, 
127 S.E. 408. (2) A petition for spe-- 
cific performance alleging that de- 
fendant agreed to take up indebted- 
ness due on land by the petitioner and’ 


TAOS ose Cee. 
the conduct characterized as fraudulent** and as 
to the parties intended to be accused.*® If defend- 
ants omitted to include in their deed a portion of 
the land contracted for, it is not necessary in an 
action to obtain full performance of the contract 
to allege that the part not included in the deed was 
omitted therefrom by accident, fraud, or mutual 
mistake as in a suit to set aside a deed on such 
erounds.4® Also, if allegations of fraud only go to 
show the motives which actuated defendant in his 
refusal to perform, such allegations are immate- 
melee 


[§ 504] 16. Prayer for Relief.4* In an action in 
which plaintiff seeks specifie performance, his bill, 
complaint, or petition should contain a prayer ask- 
ing for that relief.4® However, although it has been 
held that plaintiff will not be entitled to specific 
performance unless his prayer for relief indicates 
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a demand for that remedy,‘ in other jurisdictions it 
is held that if the statements in the petition make 
out a case for specific performance such relief may 
be granted even though there is no express prayer 
therefor.4®° Where plaintiff, the vendor, seeks to 
recover on the specific promise of defendant, the 
vendee, a prayer for judgment for the amount due 
under the contract is sufficient.*® If defendant does 
not answer or make a defense, plaintiff cannot ob- 
tain specific performance unless his prayer for re- 
lief shows an intention to obtain such relief;** but 
if defendant answers or makes a defense, plaintiff 
may, under a prayer for general relief in an equi- 
table suit specially praying for other relief, obtain 
specific performance if the allegations of the bill 
state a cause of action therefor.*® Plaintiff may, 
in addition to his prayer for specific performance, 
ask for such other additional or incidental relef 
as he may be entitled to,#® also he may pray for 


to enter into possession, which pos- 
session was to be that of the peti- 
tioner, and to credit the net proceeds 
from rents on the principal and in- 
terest due by the petitioner to de- 
fendant, was not subject to special 
demurrer, on the ground that it did 
not state facts to constitute legal 
fraud on plaintiff. Cook vy. Powell, 
160 Ga. 831, 129 S.E. 546. 


Pleading fraud generally see Fraud 
§§ 144-160. 


38. Lanford v. Moore, 145 Md. 420, 
125 A. 686. 


[a] Necessity of alleging.—In a 
suit to enforce specific performance 
of a contract of sale of land the suit 
was founded on affirmance of the 
contract as set forth in the bill, and 
it was not necessary to allege that 
the purchaser was induced to contract 
through any material misrepresenta- 
tion of defendants. Cashman vy. Bean, 
226 Mass. 198, 115 N.H. 574. 


39. Lanford v. Moore, 145 Md. 420, 
125 A. 686. 


{a] Insufficient allegation.—In a 
suit against a vendor, an allegation 
that the vendor defaulted under his 
contract to purchase the property 
from other defendant and “entered in- 
to a different contract” to purchase 
an undivided interest, for the purpose 
of defrauding plaintiff, did not suf- 
ficiently charge such other defendant 
and her ‘husband with fraud to make 


them proper parties. Lanford --v. 
Moore, 145 Md. 420, 125 A. 686. 
40. Green v. Harshaw, 187 N. C. 


213, 121 S.H. 456. 


41. McCaddon v. Central Trust Co., 
92 Misc. 413, 156 N.Y.S. 73. 


[a] MQllustration.—In an action by 
the holder of a temporary bond to 
compel a corporation and trustee to 
exchange it for a permanent bond, 
allegations of fraud were immaterial, 
for the undue failure or refusal to 
deliver the permanent bond, and not 
the ethics of the default, was the 
gravamen of the wrong of which 
plaintiff complained. MecCaddon vy. 
Central Trust Co., 92 Mise. 4138, 156 
N-Y.S. 73. 


oar Generally see Pleading §§ 188- 
3. 

Whether considered part of com- 
plaint or petition see Pleading § 188. 


43. Towle v. Jones, 24 N. Y. Super. 
$7, 19 AbbPr 449. 


[a] Prayer as determining form 


of action.—If the complaint sets 
forth facts which may support equal- 
ly an action at law or one for specific 
performance, its character is deter- 
mined by the relief demanded. Bate- 
man v. Straus, 86 App. Div. 540, 83 
N.Y.S. 785. 


44. Pound y. Smith, 146 Ga. 431, 
91 S.B. 405. 
Recovery Co. v. Mabee, 288 F.- 401 
(holding prayer of a bill for specific 
performance too general and vague 
to be the basis of a decree as to a 
part of the relief prayed for). 


[a] Basis of text rule. ‘The 
plaintiff in an equitable petition will 
never be granted any relief unless 
there is a prayer asking for the spe- 
cific relief sought, or unless there 
is a prayer for general relief and the 
nature of the case is such that under 
the prayer for general relief some 
character of relief. may be granted 
which is consistent with the case 
made by the petition and with the 
specific prayers therein.” Pound vy. 
Smith, 146 Ga. 431, 91 S.E. 405, 407. 


45. Lansdell vy. Lansdell, 144 Ga. 
571, 87 S.E. 782; Bryan v. Canady, 
169 N. C. 579, 86 S.Ei 584; Smith yv. 


Smith, 4 Rand. (25 Va.) 95. 


{a] Prayer implied.—A_ general 
prayer need not be expressed, but one 


is always implied. Bryan v. Cana- 
dy, 169 N. C. 579, 86 S.E. 584. 
[b] Petition not demurrable.— 


Lansdell v. Lansdell, 144 Ga. 571, 87 
S.E. 782. 


{c] Bill without general or special 
prayer is sufficient if it makes out a 
case for specific performance and the 


defect is not questioned. Smith v. 
Smith, 4 Rand. (25 Va.) 95. 
46. Verschoyle v. Thomas, (Tex. 


Civ. A.) 261 S.W. 554. 


47. Illinois Cent. R. Co. v. David- 
son, Ky.) 115>S.W. 7705) Strong vy; 
Harris, 84 Hun 314, 32 N.Y.S. 349. 


[a] On demurrer.—(1) One can- 
not enforce performance where his 
demand is for relief by injunction. 
Kienle v. Fred Gretsch Realty Co., 
133 App. Div. 391, 117 N.Y.S. 500. (2) 
In an action for partition, plaintiffs 
cannot have a decree for specific per- 
formance of a contract to divide the 
estate, such relief not being prayed 
for. Strong y. Harris, 84 Hun 314, 
32 N.Y.S. 349: 


48. U.S.—Tayloe v. Merchants’ F. 
Ins. Co., 9 How. 390, 406, 13 L. ed. 187; 
Hepburn v. Dunlop, 1 Wheat. 179, 4 


See also By-Products |/519 


L. ed. 65 (bill for rescission). 


Ill. Williamson v. Warfield,  etc., 
Go., (186) Tl. “Ay 168. [att fine 2oor) tee 
487, 84 N.E. 706]. 


Ky.—Illinois Cent. R. Co. v. David- 
son, 115 S.W. 770. 


Mass.—Franklin v. Green, 2 Allen 


N. C.—Green v. Harshaw, 187 N. C. 
2138, 121 S.B. 456; Councill v. Bailey, 
154 N. C. 54, 69 S.B. 760. 


Or.—Bliss v. Miller, 119 Or. 578, 
250 P. 218, 763; South Portland Land 
irae Munger, 36 Or. 457, 54 P. 815, 


Va.—Shenandoah Valley R. Co. v._ 
Dunlop, 86 Va. 346, 10 S.E. 239. 


“A prayer for general relief in a 
bill includes’ specific performance 
where the allegations of the bill are 
such as to entitle the complainant to 
that relief.” Pearson v. Millard, 150 
N. C. 311, 63 S.E. 1053 [quot Green vy. 
rene 187 N. C. 213, 121 S.E. 456, 


_ [a] Rule applied to bill in equity 
in which the specific prayer for re- 
lief only asks that note and mort- 
gage be canceled, Franklin v. Green, 
2 Allen (Mass.) 519. 


[b] Effect of answer on prayer.— 
If an answer is filed, the prayer is 
immaterial. Bryan v. Canady, 169 N. 
C, 579, 86 S.E. 584. 


[ce] Legal action.—In an action for 
breach of contract the fact that de- 
mand is made for money judgment 
only does not prevent a judgment for 
specific performance where on the 
trial the facts alleged and proved en- 
title plaintiff to that relief. Kuntz v. 
sornuee 99 App. Div. 191, 90 N.Y.S. 


But see Towle y. Jones, 24 N. Y. 
Super. 87, 19 Abb. Pr. 449 (holding 
that, in an action brought to obtain 
legal relief only, that relief being the 
recovery of money only, specific per- 
formance cannot be granted). 


{d] Early case.—It was held in 
an early case that under a prayer for 
general relief plaintiff cannot have 
specific performance on a bill for re- 
scission. Rochester vy. Anderson, Litt. 
Sel. Cas. (Ky.) 143. 


49. U. S.—Peale v. Mari 
Co., 172 Fed. 639. Sh este 


Ala.—Cox v. Hutto, 216 Ala. 232, 
113 So. 40; Neal v. Williams, 168 Ala. 
310, 58 So. 94. ; 


Cal.—San Diego Water Co. v. San 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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specific performance and in the alternative for dam- 
ages or such other relief as he may be entitled to 
Im case specific performance cannot be granted.>° 
It has been held, however, that if it is the manifest 
intent of plaintiff to set up a cause of action for 
specific performance and his demand for damages 
1s only an alternative prayer for relief, if defend- 
ant is unable to perform, he must sufficiently al- 
lege a cause for specific performance,®! and if he 
does not, it is insufficient even though a search of 
the complaint would disclose allegations sufficient 


Diego Flume Co., 108 Cal. 549, 41 P. 
495, 29 LRA 839. 


Fla.—Hotel Haleyon Corp. v. Miami 
ae Estate Co., 89 Fla. 156, 103 So. 


N. C.—Green v. Harshaw, 187 N. C. 
213, 121 S.BE. 456. 


[a] Illustrations.—(1) In a bill for 
specific performance of contract for 
a long term lease, prayer for a re- 
ceiver, and injunction to restrain de- 
fendant from incumbering or selling 
property, is incidental and permis- 
Sible. Hotel Halcyon Corp. v. Miami 
Real Estate Co., 89 Fla. 156, 103 So. 
403. (2) Im addition to specific per- 
formance prayer may ask for dam- 
ages to which plaintiff is also enti- 
tled. Peale v. Marian Coal Co., 172 
Fed. 639. (3) Prayer for adjudica- 
tion of title in plaintiffs is appropri- 


ate, under bill for specific perform- 
ance of contract to make will. Cox 
Ven LAUttO, 216, Ala, -232, 113 So. 40: 


(4) Where a bill showed that com- 
plainants were induced to purchase 
certain land by defendants’ fraud and 
misrepresentation, and that complain- 
ants went into possession and made 
improvements, and that they were 
still indebted for a part of the price, 
and that by the terms of the contract, 
on refusal of complainants to pay the 
balance of the purchase money, de- 
fendants might annul the contract, 
and the bill prayed for specific per- 
formance, and for an abatement of 
the purchase price as ancillary to re- 
lief by way of specific performance, 
the bill was not demurrable, conced- 
ing that complainants might have had 
an action at law to recover the money 
paid. Neal v. Williams, 168 Ala. 310, 
53 So. 94. 


[b] No joinder of actions.—Prayer 
for an accounting, for damages and 
for a specific performance of the con- 
tract, and for general relief, does not 
render the petition open to objection 
that several causes of action were 
joined without being separately stated 
where the right to all the relief 
sought is based on the same facts. 
San Diego Water Co. v. San Diego 


Flume Co., 108 Cal. 549, 41 P. 495, 29 
LRA 839. 3 
[c] Issuance of execution.—Where 


the vendor seeks specific performance 
to require the purchaser to pay the 
balance due, prayer that on failure to 
do so execution be issued against de- 
fendant for the balance found due is 
usually appropriate. Booth v. Bob- 
bitt, 94 Fla. 704, 114 So. 513. 


{[d] Failure of petition to support 
incidental relief.—If the allegations 
are insufficient to support the subor- 
dinate relief sought, that will not 
nullify the equity of the bill if it oth- 
erwise states a good cause of action 
for specific performance. Nelson y. 
Hammonds, 173 Ala. 14, 55 So. 301. 


50. Ark.—Shreve v. Carter, 177 
Ark, 815, 8 S.W. (2d) 443. 


Kan.—Brush v. Boyer, 104 Kan. 168, 
178 P. 445; Stramel v. Hawes, 97 Kan. 
120, 154 P. 232; Huey v. Starr, 79 Kan. 
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Ky.—Ruehl v. Davidson, 237 Ky. 53, 
34 S.W. (2d) 937. 


Mo.—Jewell Realty Co. v. Dierks, 
322 Mo. 1064, 18 S.W. (2d) 1043. 


N. Y.—Schuyler  v. Kirk-Brown 
Realty Co.) 193" App. Div. 2691) 134 
a ie 95 [aff 109 Misc. 258, 178 NerY.S. 
19) . 


S. C.—Davenport v. Latimer, 53 S. 
(EL Ges VEEh ShIBE SGROs 


Nana ee v. Sheppard, 13 Tex. 


Wash.—Konnerup v. Frandsen, 8 
Wash. 551, 36 P 498. 


Sask.—Cockwell v. Pub. Co., 4 Sask. 
Li. 132. 


[a] Bule applied, although the 
pleader knows that the other party 
cannot perform. Stramel v. Hawes, 
ot, Kane 205nlb 4a Pa 232: 


[b] Zllustration.—One perform- 
ing services for deceased could, in 
the same petition, seek enforcement 
of contract to devise real estate or 
judgment for the value of services 
rendered. Ruehl vy. Davidson, 34 S.W. 
(2d) 9387, 237 Ky. 53. 


[ce] Objection as stating two 
causes of action.—That petition for 
specific performance prays damages 
for breach of contract in alternative 
does not render it objectionable as 
stating two causes of action. Jewell 
Realty Co. v. Dierks, 322 Mo. 1064, 
18 S.W. (2d) 1043: 


{d] Well established practice.—In 
actions for the specific performance 
of a contract, it is the well established 
practice to ask, in the alternative, for 
money damages if the court finds it 
inequitable or impossible to compel 
specific performance. Brush y. Boy- 
er, 104 Kan. 168, 178 P. 445. 


[e] Construction of prayer.—In 
construing a complaint containing no 
prayer for general relief, it was held 
that the only relief sought was that 
plaintiff specifically perform a con- 
tract by executing a deed, or in lieu 
thereof that plaintiff have a money 
judgment. Floral City Bank v. War- 
nock, 144 Ga. 117, 86 S.B. 249. 


51. Kelsey v. Distler, 133 App. Div. 
SiG Lie N: Yes. L084: 


52. Kelsey v. Distler, supra. But 
see Schuyler v. Kirk-Brown Realty 
Com 19385 App. -Div.0269>, 184 Nise. 95 
[aff 109 Misc. 258, 178 N.Y.S. 568] 
(holding that, where the complaint 
for specific performance failed to state 
facts entitling plaintiff to that relief, 
but contained a prayer for a money 
judgment in case defendant could not 
make good title, and stated facts en- 
titling plaintiff to recover damages 
at law, a demurrer to the complaint 
for failure to state a cause of action 
was properly overruled). 


{a] Complaint held insufficient.— 
A complaint specifically to enforce a 
contract to procure for plaintiffs au- 
thority to represent certain com- 
panies, and whereby defendant agreed 


[oS Cedi LL 


to state a cause of action at law for damages.®2 
The fact that plaintiff asks for more than he is 
entitled to will not vitiate his complaint.®? 


[§ 505] C. Cross Bill, Cross Complaint, or Coun- 
terclaim®‘—1. In Action for Specific Performance.®*® 
In a suit for specific performance defendant may 
file a cross bill, cross complaint, or counterclaim, 
and such cross pleading may be retained for full 
relief, although plaintift’s bill or complaint is dis- 


not to act as their agent himself, and 
to turn over to plaintiffs the records 
of business already done by him un- 
der his agency, alleging that other 
parties defendant had instigated a 
breach of the contract by defendant 
to advantage themselves, and by de- 
fendant’s influence obtained an agency 
under which they were doing busi- 
ness, does not state a case against 
such other parties defendant for equi- 
table relief in connection with specific 
performance against defendant, where 
the contract was not to procure plain- 
tiffs an exclusive agency, and it is not 
alleged that such other parties de- 
fendant have anything in their pos- 
session to which plaintiff would be en- 
titled on specific performance, and it 
is not apparent that their agency fs 
inconsistent with the enjoyment of 
every right which would be plaintiffs’ 
were the contract performed. Kelsey 
VaubDistler. 1335 Apps UDiv. 916s mseg 
N-YeSs aioe: 


53. Zimmern v. Williams, 190 Ala. 
442, 67 So. 277; Douglass v. Ransom, 
198 Wis. 445, 224 N.W. 473. 


[a] Claim for damages.—A Dill 
stating case for specific performance 
is not demurrable because of inclu- 
sion of claim for damages which could 
not be allowed. Zimmern y. Williams, 
190 Ala. 442, 67 So. 277. ’ 


54. In equity generally see Equity 
§§ 596-617. 

In civil actions generally see Plead- 
ing §§ 380-391. 


Relief to defendant see infra §§ 
615-627. 
55. Right to set up invalidity of 


award in equitable action for its en- 
forcement by answer rather than 
cress bill see Arbitration and Award 
§ 625. 

205 


Ala.—Adams v. Powell, 


56. 
Ala. 91, 87 So. 346. 

Cal.—Gish v. Ferrea, 10 Cal. A. 53, 
LO Pave 


Colo.—Burris v. Anderson, 27 Colo. 
506, 62 P. 362. 


Ill._—Grand Tower, etc., R. Co. v. 
Walton, 150 Ill. 428, 37 N.B. 920; 
Ralls v. Ralls, 82 Ill. 248. 

N. J.—Hess v. Evans, (Ch.) 15 A. 


310. 


N. Y.—Balleisen v. Schiff, 121 App. 
Div. 285, 105 N.Y.S. 692. 


N. C.—Cuthbertson vy. Morgan, 149 
N.C. 72, 62 S.H. 744: 


[a] Damages.—In an action by a 
railroad for specific performance of 
contract to convey a right of way, 
defendant, by cross bill, may set up 
a claim for damages by reason of the 
railroad’s locating its right of way 
along a line different than it con- 
tracted for. Grand Tower, etc., R. Co. 
v. Walton, 150 Ill. 428, 37 N.E. 920. 


[b] Reformation.—In an action 
for specific performance of contract, 
defendant may counterclaim for its 
reformation. Cuthbertson v. Morgan, 
149 N. C. 72, 62 S.E. 744. 
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[§ 506] 2. To Obtain Specific Performance. 
a cross bill, cross complaint, or counterclaim for 
specific performance the rules applicable in actions 


for specific performance control.°* 


not necessary, however, in order to secure perform- 
ance by a plaintiff who in his bill offers to per- 
form,®® or to secure to a defendant vendee the re- 
turn of the earnest money or deposit where the title 
Thus, in a bill for specific per- 
formance defendant may, by his answer, show a con- 
tract different from that insisted on by plaintiff and 
obtain performance thereof without the necessity 
If defendants, in an action 
for the balance of the purchase money due on a sale 


offered is bad.°® 


of filing a cross bill.®° 


[ce] Return of deposit.—In an ac- 
tion by the vendor for specific per- 
formance of contract for the sale of 
realty, plaintiff's withdrawal of his 
demand for specific performance be- 
cause of a sale of the property does 
not oust the court of jurisdiction to 
give plaintiff damages for defendant’s 
breach and require it to decree in fa- 
vor of defendant’s counterclaim for 
the return of his deposit and for dam- 
ages. Balleisen v. Schiff, 121 App. 
Div. 285, 105 N.Y.S. 692. 


{d] Partition.—After dismissal of 
a bill for specific performance of al- 
leged contract, involving land held 
in common, a cross bill for partition 
should be retained. Adams v. Powell, 
205 Ala. 91, 87 So. 346; Ralls v. Ralls, 
82 Ill, 243. 


[e] Quieting title—In an action 
for specific performance of a contract 
to transfer land, defendant may, by 
eross bill, ask to have his title to the 
land quieted, as both the action for 
specific performance and that to quiet 
title are equitable, and relate to the 
same subject matter. Gish v. Fer- 
rea, 10 Cal. A.-53, 101, PR. 27. 


[f] Cross complaint against co- 
defendant.—In an action for specific 
performance of contract to convey a 
mining claim in which the principal 
defendants set up as a defense a con- 
tract, of which plaintiff had notice, to 
convey the claim to their codefend- 
ants, such codefendants may, by cross 
complaint, obtain specific performance 
of their contract with the principal 
defendant, after plaintiff’s bill has 
been dismissed. Burris vy. Anderson, 
27 Colo. 506, 62 P. 362. 


{g] Relief against plaintiff and 
other interested parties.—In an ac- 
tion for specific performance of con- 
tract to convey land, defendants may, 
by cross complaint, allege title in 
themselves and pray for relief against 
plaintiff and other interested parties 
brought in by the cross complaint. 
ee v. Burris, 35)>Colo. bi2) 94 


[h] Intervention.—A person occu- 
pying land under a parol contract to 
purchase may intervene in a suit by 
a subsequent purchaser for specific 
performance, and obtain the value of 
his improvements. Kelly v. Johnson, 
135 N. C. 647, 47 S.B. 674. 


57. See supra §§ 466-504; and cases 
infra this note, 


[a] Cross petition held sufficient 
to state case for enforcement of oral 
gift under which defendant went into 
possession and made valuable im- 
provements, Keltner vy. Threlkel, 316 
Mo. 609, 291 S. W. 462. 


[b] Proper parties.—(1) The ven- 
dor, sued for down payment by the 
purchaser’s assignee, is entitled to 
bring in the original vendee and coun- 
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In 
A eross bill is 


signee alone.®? 


lous.®® 


terclaim for specific performance 
against him. Nasha Holding Corp. 
v. Ridge Bldg. Corp., 221 App. Div. 238, 
223 N-Y.S. 223. (2) In assignee’s ac- 
tion to recover down payment, spe- 
cific performance may be decreed 
against the purchaser’s assignee on 
the vendor’s counterclaim. Nasha 
Holding Corp. v. Ridge Bldg. Corp., 
supra. 


58. Dorsey v. 
(Md.) 356. 


59. Adams v. Valentime, 33 Fed. 1. 


[a] Thus, where, in a suit for per- 
formance of a land contract, the ven- 
dee showed an unmarketable title, 
he was entitled to recover his de- 
posit, taxes paid, and expense of 
searching the title, under Court and 
Pract. Act (1905) § 316, providing that 
respondent may in an equity suit 
avail himself of any matter which 
would be open to him on a cross bill, 
by setting up the matter in his an- 
owen: Lowe v. Molter, (R. I.) 71 A. 


60. Owings’ Case, 1 Bland (Md.) 
370, 17 AmD 311; Redfield v. Glea- 
son, 61 Vt. 220, 17 A 1075, 15 AmSR 
889; Fife v. Clayton, 13 Ves. Jr. 546, 
33 Reprint 398. 


61. Ross v. Glover-Ball Co., 
Ga. 109, 118 S\E. 691. 


[a] Reason for rule.—If the as- 
signment is not in writing, defend- 
ant can sue on behalf of the assignee 
for specific performance, but if it is 
in writing he cannot. Ross v. Glover- 
Ball Co:,8156) Ga 09 aa 8 S3B. 69ds 


62. Lanyon v. Chesney, 186 Mo. 
540, 85 S.W. 568. 


[a] Facts held to state defense.— 
(1) Answer alleging that the pur- 
chaser must pay for acreage owned 
by the vendor within boundaries of 
highway is a defense to an action for 
specific performance of contract, not 
including highway. Spence y. Frantz, 
195) Wis 699-27 INE Wey 10.0uee C2) aven= 
dor’s answer to complaint for specific 
performance of a land contract, deny- 
ing the vendor’s express agreement to 
remove tax lien, for which the ven- 
dee refused title, sets up good defense. 
Daitzman v, Rembrandt Realty Co., 
210 App. Div. 484, 206 N.Y.S. 161. 


[b] Construction.—(1) Defend- 
ant’s first separate defense declaring 
that plaintiff represented to defend- 
ants that plaintiff would attach a 
rider with certain words, but instead 
a rider differently worded was at- 
tached, did not amount to an admis- 
sion that defendants gave to the rider 
the same meaning as is given to it 
by plaintiff. Salem King’s Products 
Conv. Ramp;, (Or). 196 aein4 01s nC) 
Provision manifesting readiness and 
willingness to perform, but asking for 
the return of a down payment and not 
for specific performance, should not 


Campbell, 1 Bland 
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[§§ 506-507 


of realty, by their answer allege an assignment of 
the bond for title but do not allege that it was in 
writing, and seek specific performance of the con- 
tract of sale in behalf of their assignee, such an- 
swer is not insufficient on the ground that the right 
to specific performance is shown to be in the as- 


[§ 507] D. Answer or Plea—1. In General. The 
answer should not leave in doubt the nature and 
character of the defense interposed.®? 
apprise plaintiff of the nature of the defense intend- 
ed to be set up,°* and must not be evasive®* or frivo- 
Defendant may traverse plaintiff’s allega- 


It should 


be construed as manifestation of will- 
ingness to perform and to accept per- 
formance at the time of the trial, 
where, after the interposing of the 
answer, the government entered the 
World War and the resulting condi- 
tions were such as would render spe- 
cific performance inequitable. Biggs 
v. Steinway, 191 App. Div. 526, 182 
N.Y.S. 101 [rev on other grounds 229 
ING YS SUE RAED ING DR Hale hh 


{c] Plea of non est factum.—Veri- 
fied answers, denying generally every 
allegation in petition and averring 
that defendants never executed al- 
leged contract, sufficiently deny sign- 
ing and delivery or execution thereof. 
under Rev. St. (1919) § 1415. Mere- 
dith v. Brock, 322 Mo. 869, 17 S.W. 
(2d) 345. 


[d] Shortage of quantity.—Alle- 
gations that plaintiff falsely repre- 
sented that certain fences marked the 
east and west boundary lines of the 
tract sold, when, in fact, such east 
and west lines were each twenty-nine 
rods further east than the fences 
pointed out, did not aver a _ short- 
age in the quantity of land to be con- 
veyed, as the quantity would still be 
the same if the boundaries were as al- 
leged. Day v. Egertsen, 140 Wis. 629, 
123 N.W. 150. : 


_ fe] Admission in answer.—Where, 
in a suit for specific performance of 
a contract to exchange property, one 
of the complainants owned the prop- 
erty conveyed to defendant, but was 
not named in the written offer of ex- 
change, which was accepted, and 
which was the only written contract, 
but the bill alleged that she was a 
party to the contract, which was ad- 
mitted in the answer, it was not er- 
ror to grant relief to her. Cusack y. 
Budasz, 187 Ill. 392, 58 N.B. 326. 


63. Linder y. Barnett, 318 Ill. 259, 
149 N.E. 239. 


64. Louisville, etc., R. Co. vy. Phil- 
yaw, 94 Ala. 463, 10 So. 83. 


[a] Answer not evasive—In an 
action by a_subpurchaser alleging 
payment and exhibiting a receipt 
therefor, the answer which denies the 
fact of payment directly and cir- 
cumstantially and which denies that 
defendant executed the receipt is not 
evasive for failure to allege that de- 
fendant never authorized any one else 
to sign the receipt. Louisville, etc., 
a Co. v. Philyaw, 94 Ala. 463, 10 So. 


65. Oliver yv. Croswell, 42 Ill. 41. 


[a] Defenses held frivolous.—In 
an action for specific performance of 
contract of sale defendant’s offer to 
make a deed to plaintiff, where de- 
fendant had shortly before conveyed 
une destrear ES EERO to a person 
not a party to the suit. i . 
Croswell, 42 Ill. 41. aaa 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 507-512] 


tions, or he may plead in confession and avoidance, 
or he may do both.°* He must set up in his an- 
swer any affirmative defense on which he intends 
to rely.*7 <A plea in confession and avoidance is 
necessary only when defendant proposes to admit 
the truth of a material allegation made by plaintiff, 
and to avoid liability thereon by affirmative proof 
of matters which destroy the effect of the allega- 
tions admitted.®§ 


[§ 508] 2. Jurisdiction. A plea to the jurisdic- 
tion which does not negative the statutory excep- 
tions to the rule that an action must be brought in 
a particular county is bad.*®® 


[§ 509] 3. Adequate Remedy at Law.*° By the 
rule in some states the defense that plaintiff’s rem- 
edy at law is adequate must be pleaded, and if it 
is not, defendant cannot raise the objection at the 
trial.71 


[§ 510] 4. Defense of Statute of Frauds. Al- 
though there is authority to the contrary,’? as a 
general rule, if defendant admits the contract and 
does not set up the statute of frauds, he cannot 
have the benefit of the statute;7* and, in some ju- 
risdictions, if defendant admits the contract or 
does not deny it, it may be enforced, even though 
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of the statute.74 In other jurisdictions, however, 
even though defendant in his answer admits the con- 
tract he yet may avoid it by pleading the statute.75 
Under a denial of the contract defendant may have 
the benefit of the statute, although it is not pleaded, 
for plaintiff must then prove a contract in writing.7¢ 
If plaintiff alleges part performance, an answer 
pleading the statute of frauds, but not denying the 
acts of part performance, is insufficient.77 


[§ 511] 5. Bona Fides of Purchase. A codefend- 
ant who claims that he is an innocent purchaser of 
the property involved must plead it.78 He must de- 
ny notice of plaintiff’s rights;7® such denial must 
be full, positive, and precise.8° He must deny any 
knowledge of plaintiff’s title,s4 and also he must 
deny any knowledge of circumstances from which 
notice may be reasonably inferred.’ However, if 
the complaint alleges that he had notice of plain- 
tiff’s rights, it is sufficient for him to allege that he 
had been informed that some bargain had been made 
respecting the estate, but that it had ceased to be 
binding, and that he believed such to be the fact.8? 


[§ 512] 6. Vendor’s Title. By the rule in some 
jurisdictions, in order to entitle the vendee to an 
exhibition of the vendor’s title, he must allege either 
an entire want of title, or point out the particular de- 


in his answer he sets up and insists on the benefit 


[b] Answer held immaterial.—An- 
Sswer alleging defendant’s interpreta- 
tion of the contract and his excuses 
for not complying with it, such as 
that he acted on advice of counsel 
and pursuant to such advice invested 
his money elsewhere, states immate- 
rial matters which do not constitute 
a defense. Ochs v. Kramer, 107 S.W. 
260, 32 KyL 762, 108 S.W. 235, 32 KyL 
1205. 


{c] Answer held not sham.—dAn- 
swer that defendant has conveyed 
all the land he agreed to convey is 
not a ‘“‘sham” pleading. Young v. 
Phifer, 72 N. C, 529. 


66. See cases infra §§ 507-515. 


67. Linder v. Barnett, 318 Ill. 259, 
149 N.E. 239. 


[al Equitable defenses must be 
specifically pleaded. Crawford v. Al- 
len, 189 N. C. 434, 127 S.H. 521. 


68. Staten v. Hammer, 121 Iowa 
499, 96 N.W. 964. 


[a] hus, where the complaint al- 
leges agency and a sale under the 
authority conferred, a denial puts 
these allegations in issue, and a spe- 
cial plea of excess of authority is not 
required. Staten v. Hammer, 121 
Iowa 499, 96 N.W. 964. 


69. Cavin v. Hill, 83 Tex. 73, 18 
S.W. 323. 


[a] Averments considered in test- 
ing plea.—The plea must be tested by 
its own averments and cannot be aid- 
ed by other parts of the record. Cav- 
in v. Hill, 83 Tex. 73, 18 S.W. 323. 


70. In equity generally see Equity 
§§ 14-47. 


71. Le Vie v. Fenlon, 39 Misc. 265, 
79 N.Y.S. 496; Goldberg v. Kirsch- 
stein, 36 Misc. 249, 73 N.Y.S. 358; 
Stuyvesant v. Weil, 26 Misc. 445, 57 
N.Y.S. 592 [rev on other grounds 41 
App ivempbly) DSN Do. Oolaeao INN 
CivProc 319 (rev 167 N. Y. 421, 60 N. 
BH. 738, 53 L.R.A. 562)]. 

[a] Only method of raising objec- 
tion.—A statement by way of de- 
fense that plaintiff has an adequate 


remedy at law for damages seems to 
be the only means of raising the ob- 
jection for a denial of plaintiff's al- 
legation that his loss is irreparable, 
and that a judgment for damages 
would not compensate him would not 
constitute a plea of legal adequacy. 
Goldberg v. Kirschstein, 36 Misc. 249, 
73 N.Y.S. 358. But see Butler v. 
Wright, 103 App. Div. 463, 93 N. Y. S. 
113 [rev on other grounds 186 N. Y. 
259, 78 N.E. 1002] (holding that no 
affirmative allegation of plaintiff’s 
remedy at law is necessary where 
plaintiff's allegation of irreparable 
damage and inadequacy of legal rem- 
edy is denied). 


72. Asher v. Brock, 95 Ky. 270, 24 
S.wW. 1070, 15 Kyi 631. 


[a] Reason for rule.—An oral sale 
of land is void. Asher v. Brock, 95 
Ey AGO ean eV Vien LOMO mda ecy Ae 63s. 


73. Douglass v. Snow, 77 Me. 91; 
Krah v. Wassner, 75 N. J. Eq. 109, 71 
A 104 [aff 73 IN. J. Hq:'305, 81 A 113837; 
Mausert v. Feigenspan, 68 N. J. Ea. 
671, 68 A 610, 64 A 801; Walker v. Hill, 
2 N. Je DG, LOI path 22 Nod. Bq. sie 
Cunningham y. Cunningham, 46 W. 
Va. 1, 32 S.E. 998; Ridgway v. Whar- 
ton, 8 De G. M. & G. 677, 6 H. Li. Cas. 
238, 2 Eq. Rep. 839, 52 Eng. Ch. 528, 43 
Reprint 266 [aff 4 Jur. N. S. 178, 27 
L. J. Ch. 46, 10 Reprint 1287]. 


[a] Particularity of pleading.— 
The point intended to be raised under 
the statute must be clearly stated 
in the pleading. North v. Loomes, 
PUSS Che 378: 


{b] Extent to which contract en- 
forced.—W here the statute of frauds 
is not set up in the answer, the con- 
tract can be enforced so far as ad- 
mitted by the answer, but only to that 
extent. Mausert v. Feigenspdn, 68 
N. J. Eq. 671, 63 A. 610, 64 A. 801. 


74. Mahana v. Blunt, 20 Iowa 142; 
Auter v. Miller, 18 Iowa 405. 


[a] Denial of contract held suffi- 
cient.—Where plaintiff alleged that 
on a certain day named he entered 
into a verbal contract with defendant, 
an answer which denies that on the 


fects of which he complains.®4 


But by the original 


day named defendant entered into 
such contract; denies that at the time 
stated defendant by any valid con- 
tract agreed to sell and convey the 
real estate set forth; and denies that 
defendant made any lawful contract 
with plaintiff for the sale of the real 
estate on the terms as stated, is a 
sufficient denial of the contract. Ma- 
hana v. Blunt, 20 Iowa 142. 


75. Thompson v. Tod, 23 F. Cas. 
No. 13,978, Pet. €. C. 380; Barnes v. 
Teague, 54 N. C. 277, 62 AmD 200. 
Contra Smith v. Brailsford, 1 S. C. 
Eq. 350 (where defendants signed an- 
swer acknowledging the agreement 
was held such an assent in writing as 
overruled his plea of the statute of 
frauds). 


76. Bradley Real Estate Co. v. 
Robbins, 7 Ind. Terr. 94, 103 S.W. 777; 
Wildbahn v. Robidoux, 11 Mo. 659; 
Walker v. Hill, 21 N. J. Eq. 191 [aff 
22 N.J.Eq. 5138]; Dunn v. Moore, 38 
N. C. 364. 


77. Bowers v. Cator, 4 Ves. Jr. 91, 
31 Reprint 47. 


78. Bechmann v. Taylor, 80 Colo. 
68, 249 P. 262. 


pte Minor v. Willoughby, 3 Minn. 


{a] Plaintiff’s failure to allege no- 
tice.—Defendant must deny notice, al- 
though it be not charged. Minor v. 
Willoughby, 3 Minn. 225. 


80. Minor v. Willoughby, supra. 


[a] Evasive denial—An answer 
which simply states that defendant is 
ignorant as to the time when plain- 
tiffs’ possession commenced and when 
their improvements were made, and 
which does not deny that defendant 


-had full knowledge of this possession 


and the improvements before he pur- 
chased, is evasive and defective. Mi- 
nor v. Willoughby, 3 Minn, 225. 


81. Minor v. Willoughby, supra. 
82. Minor v. Willoughby, supra. 


83. Buttrick v. Holden, 13 Metc. 
(Mass.) 355. 


84 Barton v. Wamsley, 194 Iowa 


Lia" (58*GeIe] 
chancery practice the objection need not be stated 
in the answer, or taken until the hearing before the 
master, on reference to settle the terms of the con- 
veyance.*® <A denial of plaintiff’s title and an aver- 
ment of his inability to make a good title is insuffi- 
cient to state a defense where the answer itself sets 
forth the souree and character of plaintiff’s title 
from which it appears that the title is good.*® 


Tender of abstract. Where defendant was to fur- 
nish an abstract showing a good and merchantable 
title, an allegation in the answer that defendant 
“has performed upon his part all and everything 
which he was to do and perform under and by vir- 
tue of said agreement” sufficiently pleads tender of 
an abstract.*7 


Answer to cross action. In a vendors’ cross action 
for specific performance, a purchaser’s answer al- 
leging defective title need not specify the defects 
where it refers to the opinion of the purchaser’s at- 


torney, of which the vendors had notice pointing out 


the specific defects.*® 


[§ 513] 7. Setting up Different Contract. On a 
bill for specifie performance, defendant cannot ad- 


591, 190 N.W. 18; Spaeth v. aia 
95 Kan. 320, 148 P. 651, LRAI1915E 
271; Buckhorn Coal, ete., Co. v. Lewis, 
232 Ky. 415, 23 SW (@d) 596; . Posey 


he only signed 
performed, of 
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son why the title should not be en- 
forced that he did not make it, that 
it on condition, not 
another contract be- 


[$§ 512-515 


mit that there was a contract, and then set out a 
materially different contract from the one alleged 
in the bill, making the one so set out binding on 
complainant, although the parties are bound by the 
statements in the answer in so far as they are admis- 
sions, or admissions without substantial variation 
from the bill;’® and, where defendant admits a sub- 
stituted contract, complainant can have specific per- 
formance thereof, if he chooses to perform it on his 
part.°° If the answer alleges that the original agree- 
ment was altered by a subsequent agreement, if must 
state whether the subsequent agreement was oral 
or written.?+ 


[§ 514] 8. Laches. According to the prevailing 
rule, plaintiff’s laches not set up in defense will not 
prevent a specific performance.®? However, in a few 
jurisdietions, laches need not be specially pleaded 
as a defense in order to be considered.®* 


[§ 515] 9. Other Matters of Defense. Various 
other matters of defense which, it has been held, 
must be directly pleaded in the answer, are fraud ;°* 
mistake;®® appraiser’s fraud, misconduct, or mis- 
take;°° homestead right in the land;*? the vendor’s 
wife’s unwillingness to join in the deed;?° forfei- 


93. Hagerman yv. Bates, 24 Colo. 
71, 49 P. 139 [rev on other grounds 
5 Golo. A.-391, 38 P. 1100]; “Poston 
v. Ingraham; 76. S.C. \U67, 056 Same 


v. Kimsey, 146 Ky. 205, 142 S.W. 703;] ing made, and without objections al-| 780, 781. 

Collins v. Park, 93 Ky. 6, 18 S.W.] lows plaintiff to testify that he had ; yey . 
1013, 13 KyL 905; Logan v. Bull, 78} good title. Stroburg v. Walsh, (Tex. “The better opinion is that it 
Ky. 607; Daily v. Litchfield, 10 Mich.| Civ. App.) 203 S.W. 391. (laches) need not be _ specifically 
29. See Skillman vy. Hamilton, 1 pleaded, but may be considered at 


Bush (Ky.) 248 (holding that the [d] 
prima facie presumption of the ac- 
ceptance of deeds arising from their 
acknowledgment and registration is 
sufficiently repelled by the positive 
denial of defendant in his answer). 


[a] Allegations held insufficient.— 
(1) Answer alleging that the ab- 
stract furnished by plaintiff showed 


and 


answer. 
540, 85 S.W. 568. 


certain building restrictions, and 
failing to allege that the covenant | objection, 
restricting the land was not released, | infra § 527. 
was not sufficient to show that the 
vendor failed to furnish an abstract Sous eal ka ave 
showing good and merchantable title] (Mass.) 378; 
or to raise an issue on allegations | Younge 1. 
that such an abstract was furnished. 

gg v. Herman, 71 Mont. 10, 227 P. 86. 


Offer tc rescind.—If defend- 
ant sets up the defense that plain- 
tiff is unable to perform because of 
he must offer to 
restore possession of the premises 
rescind the contract, and these 
facts should be plainly stated in the 
Lanyon v. Chesney, 186 Mo. 


a defective title, 


Effect of defenses proved without 
although not pleaded see 


Johnson, 7 
Warren y. Richardson, 


Ochs y. Kramer, 107 S.W. 260, 


the hearing as a matter affecting the 
merits of the claim in the judicial 
conscience.” Poston  v. Ingraham, 
supra. ’ 


94. Fitzpatrick v. -Beatty, 6 IN. 
454; Goodman vy. Robbins, 180 N. C. 
239, 104 S.E. 364; Watkins v. Davison, 
61 Wash. 662, 112 P. 743. 


[a] Allegation of fraud insuffi- 
cient.—In an action for specific per- 
formance of contract to sell or ex- 
change lands, an answer attempting 
to set up plaintiff’s fraudulent repre-: 
sentations as to his lands and water 
rights did not state facts sufficient 
to constitute actionable fraud. Dren- 
nen v. Williams, 59 Colo. 301, 148 P. 


Allen 


476. (2) The answer of defendant | 32 KyL 762, 108 S.W. 235, 32 KyL | 265, AnnCas1917A 664. 

which does not point out any defect | 1205. BSS A ee soe 

in the title of the land of plaintiff, 87. e . oodman v. Robbins, 180 N. C. 
except that a lien exists thereon, does Bereta ss Viv Keegan) 109 (Baa 220 i 0 et ciey cote 

not put on plaintiff the necessity of : x ‘ : : 

exhibiting his title or doing more than 88. Sweet v. Berry, (Tex. Civ. 96. Guild v. Atchison, etc., R. Co., 


to remove the encumbrance to obtain 


the decree prayed for. Posey v. 
Kimsey, 146 Ky. 205, 142 S.W. 703. 
(3) In an action to enforce specific 


performance of a contract to exchange 
realty, defendant cannot avoid his 
contract on the indefinite plea that 
the title of the others is encumbered 
by liens and clouds so that the title 
is unsatisfactory, unmerchantable, 
and defective, without pleading any 
specific defects. Spaeth v. Kouns, 95 
Kan. 820, 148 PB. 651, LRA1915E 271. 


[b] Collateral facts.—Defendant 
must allege collateral facts which 
impeach plaintiff's title. Barton v. 
Wamsley, 194 Iowa 591, 190 N.W. 18. 


[c] Waiver of issue of title.—De- 
fendant waives issue of title where 
he does not plead want of title in 
plaintiff, but alleges as a specific rea- 


App.) 236 S.W. 531. 


89. Krah v. Wassmer, 75 N. J. Ha. 
109, 71 A. 404 [aff 78 N. J. Eq. 305, 
SL Ay i tess 


90. Krah v. Wassmer, supra. ° 


91. Stevenson vy. Cavanna, 2 Pa. 
Dist. & Co. 185 


92. U. S.—Hunter v. Marlboro, 12 
F. Cas. No. 6,908, 2 Woodb. & M. 168. 


SGU UNE Se vy. Brighton Co., 69 Ill. 


Iowa.—Thompson vy. 
Iowa 234, 103 N.W. 117. 


Kan.—Wyatt v. Hodges, 108 Kan. 
471, 196 P.. 237. 


tbe WOR Saari v. Lawson, 17 Tex. 


Colby; 12% 


For later cases, developments and changes in the law see Annotations, 


57 Kan. 70, 45 P. 82, 57 AmSR 312, 
33 LRA 77. 


97. Stevenson y. Jackson, 40 Mich. 
702; Brown v. Eaton, 21 Minn, 409. 


98. Campbell vy. Beard, 57 W. Va. 
501, 50 S.K. 747. But see Haden v. 
Falls, 115 Va. 779, 80 S.E. 576, Ann 
Casl915C 1034 (holding the fact that 
defendants, in a suit to compel per- 
formance of a husband’s sole agree- 
ment to convey land, did not object 
by answer or otherwise to the specific 
enforcement of the contract on the 
ground that the vendor was married 
would not prevent the court from 
denying the relief on that ground, 
where the wife refused to join in the 
conveyance, and complainant, the 
purchaser, demanded an abatement of 
the purchase price or indemnity be- 
cause of her refusal to join). ~ 


Same title and section number. 


” 


s 


» , f a oie “ ‘ 
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Where, 


§§ 515-517] 


ture ;°° rescission;1 mutual abandonment;? and de- 
The illegality of 
the contract need not be alleged as a defense.* In 
some jurisdictions the facts which would render 
the remedy a hardship need not be pleaded in the 
r;” in others, however, it is necessary to plead 
them if they are not disclosed by the contract.¢ 


Effect of undertaking not to defend. In an action 
for specific performance of an agreement to pur- 


fendant’s inability to perform.? 


5 


answer ;° 
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its 


chase leasehold houses wherein defendant gave an 


undertaking not to deliver any defense in the event 
of plaintiff’s undertaking not to move for judgment 
in default of defense until a date named, and he 
subsequently found that the lease was invalid, the 


__99. Gosling v. Jones, 70 Utah 49, 
aon Po 1058: 


1. Swanston v. Clark, 153 Cal. 300, 
95 P. 1117; Linder v. Barnett, 318 
Ill. 259, 149 N.E. 239. 


[a] Allegation held sufficient.— 
An answer alleging that defendants 
accepted an offer to terminate the 
contract, and that it was agreed be- 
tween the parties that the contract 
should be rescinded, set forth facts 
sufficient to show mutual rescission 
of the contract. gg v. Herman, 71 
Mont. 10,°227 P. 476. 


[b] Right to rescind..—-Defendant 
averring rescission must allege facts 
showing that he had a good right to 
rescind and for what cause a rescis- 
sion was made. Swanston v. Clark, 
Ho siCaly 300,95 P. 1117: 


[ec] Offer to repay expenditures.— 
in a suit to enforce specific 
performance of a contract, consisting 
of a lease for a specified term, and of 
an option to the lessee to purchase 
during the term at a fixed price, com- 
plainant alleges the making of valu- 
able improvements by the lessee on 
the faith of the option to purchase, 
an answer attempting to allege a re- 
scission by the lessor of the contract, 
prior to the election by the lessee to 
purchase, which does not offer to re- 
pay the lessee the moneys expended 
by him in improvements on the land, 
but only to repay the moneys ‘paid’ 
the lessor by the lessee, and “to re- 
store everything received” by the les- 
sor under the agreement, is insuffi- 
ecient on demurrer. Swanston v. 
“Clark, 153 Cal. 300, 95 P. 1117. 


2. Lipscomb v. Amend, 49 Tex. 
Civ. App. 300, 108 S.W. 483. 


[a] Allegation of facts showing 
abandonment sufficient.—In an action 
for specific performance of contract 
to convey an oil lease, an answer al- 
ljeging that plaintiff, to bind the bar- 
gain, gave a check on a nonexistent 
bank, and that.she had no bank de- 
posit as claimed, coupled with the 
fact that plaintiff did not return as 
agreed and deposit the sum in cash, 
and made no attempt to enforce the 
contract for a long time, is not open 
to demurrer. Greenameyer v. McFar- 
lane, (Tex. Civ. A.) 220 S.W. 613. 


[b] Answer to intervener’s plea.— 
In an action of trespass to try title 
in which the purchaser from plain- 
tiff intervened, asking specific per- 
formance of his contract of sale, 
plaintiff's answer to the intervener’s 
plea is insufficient to support a elaim 
of forfeiture and abandonment of, or 
failure by the purchaser to perform, 
his contract where it alleges plain- 
tiff’s inability to perform because of 
unlawful interference by a third 
party and that plaintiff desired to 
perform the contract, and fails to al- 
lege that notice of default had been 
given as required by the contract. 
Occidental L. Ins. Co. v. Montgomery, 
(Tex. Civ. App.) 226 S.W. 750. 


3. Greenfield v. Carlton, 30 Ark. 
ane See Cazier v. Mohr, 197 Ill. A. 
oO . 


Necessity that plaintiff allege de- 
fendant’s ability to perform see su- 
pra §§ 495, 496. 

4. Gardner Valve Mfg. Co. v. Haly- 
burton, 87 N. J. Eq. 689, 102 A. 893. 


But see Hoff v. Daily Graphic, 132 
Mise. .59%5 23107 IN. ¥.S. 7360) “Choldineg, 
that illegality of contract should be 
alleged as defense, and cannot be in- 
ferred from complaint, unless un- 
equivocally appearing). 


[a] Reason for rule.—The court 
will not, for any delinquency of de- 
fendant in the matter of pleading, 
lend its assistance to an illegal con- 
tract. Gardner Valve Mfg. Co. v. 
Palv burton, 87 N. J. Eq. 689, 102 A. 

93. 


5. Miles v. Dover Furnace Iron 
Coup LZowiNe Wi, 294, 126) INTHE 261. SB ut 
see Bullock v. Bullock, 134 Misc. 250, 
234 N.Y.S. 705 [aff 227 App. Div. 714, 
236 N.Y.S. 760] (holding, in an ac- 
tion to enforce a separation agree- 
ment entered into in New Jersey, that 
equitable defense that the agreement 
was iniquitous or oppressive should 
have been pleaded under controlling 
New Jersey decisions). 


[a] Such facts are not new matter 
constituting a defense, for they do 
not affect the liability of defendant 
for his breach, but respect merely 
the form of the remedy which the 
court should administer. Miles v. 
Dover Furnace Iron Co., 125 N. Y. 294, 
26 N.E. 261. 

6. Bauermeister v. Sullivan, 87 
Ind. Rep. 628, 160 N.B. 105; Indian- 
apolis Northern Tract. Co. v. Essing- 
ton, 54 Ind. A. 286, 99 N.E. 757, 100 
N.E. 765. 


7. Scott v. Moxon, 81 L. T. 774. 
8. Elston v. Jasper, 45 Tex. 409. 
[a] Ratification after recovery of 


sanity.—If defendant pleads insanity 
and plaintiff intends to rely on ratifi- 
cation of the contract after removal 
of the disability, he must plead it. 
Elston v. Jasper, 45 Tex. 409. 


[b] Plaintiff must be given an op- 
portunity to answer defendant’s cross 
bill. Metcalf v. Hart, 3 Wyo. 513, 27 
P. 900, 31 P. 407, 31 AmSR 122. 


9. Geo. H. Paul Co. v. Shaw, 86 
Kan. 136, 119 P. 546, 37 LRANS 1123, 
AnnCas1913B 956. 


[a] Deed.—An allegation in the 
answer that plaintiff vendor has never 
tendered a deed executed by himself 
is met by allegations in the reply 
that no previous objection had been 
made on that ground to the deed 
which he had tendered, and that he 
had at all times been and was still 
able and willing to furnish such a 
deed. Geo. H. Paul Co. v. Shaw, 86 
Kan. 136, 119 P. 546, 37 LRANS 1123, 
AnnCas1913B 956. 


10. See Equity §§ 618-657; Plead- 
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court may grant leave to plead that defense.7 


[§ 516] E. Subsequent Pleadings. If plaintiff in- 
tends to rely on new matter confessing and avoid- 
ing the defense set up in the answer, he must plead 
An answer alleging the insufficiency of plain- 
tiffs tender is met by a reply alleging that defend- 
ant had never before objected to the tender on the 
ground alleged and offering to perform in a man- 
ner such as to obviate the objection made. 


[§ 517] F. Amendments to Pleadings!°—1. In 
General. In specific performance the courts are giv- 
en a liberal discretion in allowing supplemental 
pleadings'! or amendments to the bill or com- 


ing §§ 581-814. 
11. See cases infra this note. 


[a] After decree.—Where, in a 
bill for specific performance of a con- 
tract to sell, executed by defendant 
cotenant as sole owner,‘ when, in fact, 
he held only a half interest, the court 
decreed a conveyance from such de- 
fendant as if he were the owner of 
the entire tract, on condition that 
complainant deposit the entire pur- 
chase money in the registry of the 
court for the use and benefit of such 
defendant, complainant, under sueh 
decree, was entitled, as against de- 
fendants to the original cause, to de- 
posit the full purchase price, and to 
file a bill praying in the alternative 
for such title as the parties defend- 
ant to original bill could convey, and 
for an abatement of the purchase 
money to compensate him for the loss 
of the remaining interest. Bartee v. 
Matthews, 212 Ala. 667, 103 So. 874. 


[b] Setting up action for breach 
of contract.—Where plaintiff sued for 
specific performance of an option con- 
tract to sell a fractional interest in a 
vessel and, by supplemental com- 
plaint, pleaded that the interest had 
been sold for a specified sum, but did 
not plead any damages, the action 
could not be sustained as one for 
breach of contract. Young v. Mat- 
hen Turner Co., 168 Cal. 671, 143° Bs 

02:9. 


{[c] Parties.—Where plaintiff sued 
for specific. performance of a con- 
tract to convey, alleging payment of 
price, and asking for a decree requir- 
ing the vendors to convey the lots 
which had been attached by the ven- 
dor’s creditor and sold to him on exe- 
cution, a supplemental complaint, 
making the purchaser a party defend- 
ant, alleging his purchase under exe- 
cution, that he had knowledge of 
plaintiff's claim, and asking that he 
be decreed to have no interest therein, 
alleged sufficient facts to bring the 
purchaser into the suit aS a party in 
privity of title with the vendors. 
Cantwell v. Barker, 62 Or. 12; 124 P. 
264. 

[d] Supplemental answer (1) to 
show that by act of third party, pend- 
ing suit, specific performance has be- 
come impossible, is proper. Wilbur 
v. Gold. ete., Tel.'Co.; 52 N. Y. Super. 
189. (2) In a suit for specific per- 
formance of a contract to convey land, 
when defendant has filed an answer 
denying the making of such agree- 
ment, either written or verbal, and 
relying on that defense alone, and 
where depositions have been taken on 
both sides and the cause submitted 
by consent of the parties for final 
hearing and determination, defendant 
will not be permitted to file an amend- 
ed or supplemental answer setting up 
an entirely new and different defense 
from that of his original answer, he 
having knowledge of all the facts at 
the time of filing his original answer. 
Loar v. Wilfong, 638 W. Va. 306, 61 
S.E. 333. 
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plaint!? or the answer.18 


General rules governing supplemen- 
tal pleadings in: 
Civil actions generally see Pleading 
§§ 791-810. 
Equity see Equity §§ 658-668. 
12. Colo.—Weddingfeld v. Greger- 
sen, 73 Colo. 582, 216 P. 1053. 


Ill.— Mason v. Bair, 33 Ill. 194. 


Md.—Buckner v. Jones, 157 Md. 
239, 145 A. 550. 
Minn.—Gagnon v. Barnes, 155 
Minn. 348, 193 N.W. 685. 
J.—Fearey v. Hayes, 44 N. J. 


N. 
Eq. 425, 15 A. 592. 
Okl.—Fox v. Fox, 117 Okl. 46, 245 
PGA dl. 


S. D.—Van Abel v. Wemmering, 33 
S. D. 544, 146 N.W. 697. 
(1) 


[a] Amendments allowed: 
That deed for vendor to subsequent 
grantee had not been delivered. Pear- 
son v. Courson, 129 Ga. 656, 59 S.E. 
907. (2) Amendment asking ac- 
count of payments made and that 
if any balance is still due plaintiff 
be permitted to pay it. Pennock v. 
Ela, 41 N. H. 189. (3) Amendment 
alleging date of contract. Fetter- 
ling’s Est., 1 Woodw. (Pa.) 169. 


[b] Amendment refused.—Petition 
for specific performance, alleging con- 
tract to buy land on assumption of 
loan in specified amount, is not amend- 
able by alleging particulars and 
amount of outstanding loan on prop- 
erty, the contract being too indefinite 
to permit specific performance. Trust 
Co. v. Neal, 161 Ga. 965, 132 S.E. 385. 


{c] Right to amend.—(1) Plain- 
tiff may-amend his bill if his cause 
of action originally shows his legal 
right to recover the property he sub- 
sequently claims and secures. Bahl 
v. Menger, 283 Pa. 508, 129 A. 459. 
(2) Amendments should at ail times 
be liberally allowed when they do 
not lead to surprise and injury. Wed- 
dingfeld v. Gregersen, 73 Colo. 582, 
21L60P. 1053. 


[d] To conform to proof.—In a 
suit for specific performance of an 
oral agreement to devise land, per- 
mitting plaintiff at the close of the 
evidence to amend the petition, so as 
to include land which was devised 
him under a will, and as to which de- 
fendants disclaimed interest, is not 


error, Nox w. Hox, 117 Ol. 46, 245 
P. 641. 
[e] For partial relief.—(1) Ina 


suit for specific performance of con- 
tract for the sale of premises in the 
form of a lease, with an option in 
favor of the lessee to purchase the 
property, not signed by the wife of 
the lessor, the court properly permit- 
ted plaintiff to amend his bill so as 
to apply to the lessor alone. Bahl v. 
Menger, 283 Pa..508, 129 A. 459. (2) 
Amendment asking relief against one 
cotenant, the agreement being void as 
to the other cotenant is proper. 
Campbell v. Hough, 73 N. J. Eq. 601, 
68 A. 759. 


[f{] Amendment by striking alle- 
gations.—Plaintiff may amend by 
striking certain allegations, but where 
those allegations are mingled and con- 
nected with other allegations affect- 
ing the asserted right of plaintiff, and 
the two sets of allegations are not 
distinct and separate, it is not a prop- 
er mode of amendment to strike in 
general terms so much of the allega- 
tions as to leave the court uncertain 
as to what was withdrawn. Funk y. 
Browne, 145 Ga. 828, 90 S.E. 64. 


[g] Discretion after final hearing. 
—Denial of application after final 


———— 
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hearing and filing by the vice chan- 
cellor of his conclusions, for permis- 
sion to amend a bill for specific per- 
formance by adding the names of the 
present title holders, whose good 
faitii was not challenged, either by 
bill of proof, and of whose existence 
claimant had knowledge before filing 
the bill, was within discretion of the 
vice chancellor. Friedlander vy. Lehr, 
98 N. J. Eq. 359, 129 A. 241. 


[h] Parties—(1) In a _ specific 
performance suit, the court, after tes- 
timony was taken, properly allowed 
an amendment bringing in the real 
owner 2S a party where such amend- 
ment was necessary completely to ad- 
judicate the right of all the parties 


and to give complainants full relief. 


Buckner v. Jones, 157 Md. 239, 145 A. 
550. (2) Plaintiff has the right at 
any time to strike the name of one 
or more defendants, provided a co- 
defendant has not prayed for any re- 
lief against such defendant, or cross 
relief has not been prayed against 
plaintiff. Pearson v. Courson, 129 Ga. 
656, 59 S.H. 907. -(8) Where the ven- 
der married after executing a land 
contract, an amendment making the 
wife a party was proper. J. J. New- 
berry Co. v. Shannon, 63 ALR 133, 
167 N.E. 292. 


[i] To show plaintiff’s interest in 
contract.—Plaintiffs, a firm of real 
estate brokers, in an action for the 
specific performance of a contract to 
sell lands, may be permitted at the 
trial thereof to amend their state- 
ment of claim so as to show that such 
agreement was made in the name of a 
member of the firm for its benefit. 
Edgar v. Caskey, 5 Alta. L. 245, 4 Dom 
LR 460, 21 WestLR 444, 2 WestWkly 
413. 


[i] Minority of parties as affect- 
ing right.— Where defendants who are 
minors are before the court, an error 
in the description of the land con- 
tained in the petition may be correct- 
ed by amendment. Cashion y. Gar- 
gus, 267 Mo. 68, 183 S.W. 301. 


{k] Description of property.—(1) 
Amendment correcting a misdescrip- 
tion of the land covered by the con- 


tract is proper. Sweat vy. Hendley, 
123 Ga. 332, 51 S.H. 331; Mason v. 
Bair, 33 i 194 eo VAS petition 


specifically to perform a contract de- 
Scribing property by lot, block num- 
ber, and streets, was sufficient to al- 
low an amendment more particularly 
describing property. Mendel v. Dobbs, 
167 Ga. 604, 146 S.E. 447. (3) Ina 
suit by a vendor to compel specific 
performance by the purchaser in pos- 
session, an amendment to the com- 
plaint by correcting a misdescription 
of the land and by adding a clause for 
the reformation of the contract by 
correcting the description was proper, 
the mistake being a clerical error 
only. Van Abel v. Wemmering, 33 S. 
D. 544, 146 N.W. 697. 


[1] Reformation.—(1) An amend- 
ment asking reformation of a con- 
tract which plaintiff seeks to enforce 
is proper if it is necessary in order 
that the real matter in controversy 
may be fairly tried and justly decid- 
ed. Fearey v. Hayes, 44 N. J. Ea. 
425, 15 A. 592. (2) In an action for 
specific performance of a land con- 
tract, a trial amendment to the com- 
plaint to ask reformation of the con- 
tract, in that, through inadvertence, 
a provision had been omitted that the 
conveyance should be made subject 
to the encumbrances existing thereon, 


was proper. Gagnon vy. Barnes, 
(Minn.) 193 N.W. 685. 
[m] Waiver and  estoppel.—An 


amendment to the petition in which 


[§ 517: 


The petition may be | amended in form or in substance,** even though it 


waiver and estoppel, as regards time 
of tender, were set up was properly 
allowed over an objection that it 
sought to add to or vary the terms 
of the written contract sued on. 
Studdard v. Hawkins, 139 Ga. 743, 7% 
S.E. 116. 

[n] Exhibit evidencing different: 
contract.—In an action for specific 
performance of contract to convey 
land, the refusal to allow plaintiff to: 
amend by setting up, a writing show- 
ing his indebtedness and defendant’s. 
undertaking to convey, not purport- 
ing to be a contract, and different in 
terms from that sued on, is_ not 
error. Williams v. Bruce, 110 S. C. 
421, 96 S.E. 905. 


[o] Offer to perform in lieu of 
prior tender.—A mere statement, in 
an amendment to a petition seeking 
to enforce specific performance of a 
bond for title, of an offer to pay or 
a willingness to pay does not take 
the place of a tender where no rea- 
son excusing tender is alleged. Wil- 
liams v. Shuman, 141 Ga. 114, 80 S.E. 
625. 


13. Jones v. Williams, 89 S. C. 574, 
72 S.E. 546; Davis v. Alderson, 125. 
Va. 681, 100 S.E. 541. 


fa] Amendments allowed.—(1) 
In a son’s equitable petition for spe- 
cific performance of land claimed as 
a gift from his father, amendments 
to the father’s answer alleging ad- 
vancements to the son and payment 
of taxes should have been allowed, it 
being proper and equitable to settle 
all these matters in one suit. Smith 
v. Smith, 167 Ga. 368, 145 S.H. 661. 
(2) Ina suit by one claiming, under 
a contract of adoption, property of 
the adopting parent not disposed of 
by will, it was not error to permit 
the answer to be amended to set up: 
that plaintiff and deceased became es- 
tranged and disavowed any relation- _ 
ship. Lansdell v. Lansdell, 144 Ga. 
SEES SS YESH. 


[b] Amendments not allowed.— 
(1) Amendment denying agreement, 
so as to plead the statute of frauds, 
was refused, on account of unfair 
conduct of defendants. Stern v. Do- 
heny, = 295 MiSc.5 WE 6 2a Somaaas 
(2) An amendment offered by de- 
fendant in a suit specifically to en- 
force a contract to devise, alleging 
that the administrator was estopped 
from setting up title in plaintiff 
against the estate, is without merit, 
in view of ruling that he was com- 
petent as a witness to testify in re- 
gard thereto. Hankinson vy. Hankin- 
son, 168 Ga. 156, 147 S.E. 106. 


[ce] Pleading piecemeal.—iIn a suit 
for specific performance of a con- 
tract to purchase land where the land 
was sold on default of defendant pur- 
chaser, and bought in by the vendor 
a supplemental answer filed at the 
time the sale was reported for con- 
firmation which set up the vendor’s 
possession of land from the time. of 
contract to suit, and asked for an 
allowance for use and occupation was 
properly disallowed, as the parties 
cannot be allowed to try their case 
piecemeal. Davis vy. Alderson, 125 Va. 
681, 100 S°E. 541. 


[d] Amendment to amendment.— 
Where decree required defendant to 
file objections to plaintiff’s title with- 
in a stated time, which was done, de- 
fendant could thereafter amend such 
objections by adding other objections 
unknown to him at the time his ob- 
jections were first filed. Jones v. 
Williams, 89 S. C. 574, 72 S.B. 546. 


14. Mims v. Jones, 135 Ga. 541, 69 
S.E. 824. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is verified,*® and the fact that plaintiff has obtained 
a temporary restraining order on the petition prior 
to his offer to amend does not bar the amendment. 
‘Ordinarily amendments will not be allowed which 
add or substitute a new cause of action,!? or which 
set up inconsistent claims'® or defenses.!® 


[§ 518] 2. To Show Willingness 


Perform. The bill or complaint may be amended so 
as to show that complainant is ready, able, 
willing and offers to perform the agreement on his 


‘part.?° 


15. Mims v. Jones, supra. 


Amendment to sworn bills generally 
‘see Equity § 639. 


16. Mims v. Jones, 135 Ga. 541, 69 
S.E. 824. 


17. Ga.—Bryson v. Miraglia, 158 
Ga. 672, 124 S.H. 167; Sweat v. Hend- 
Hey L28'Ga soe, Of ku. soll. 


Mich.—House vy. Dexter, 
246. 


Mo.—Prehm vy. Porter, 165 Mo, 115, 
65 S.W. 264. 


Nebr.—Stevens v. Sibbett, 31 Nebr. 
612, 48 N.W. 465. 


S. C.—Martin v. Palmer, 115 S. C. 
17, 104 S.B. 308. 


[a] Amendment not stating new 
cause.—(1) In an action by the as- 
Signee of a portion of a contract of 
purchase against the assignor and the 
vendor, the assignee may amend the 
petition to show that during the pen- 
dency of the suit. he has acquired 
the assignor’s interest in the contract 
and thereby all the interest in such 
contract. Stevens v. Sibbett, 31 Nebr. 
612, 48 N.W. 465. (2) In an action 
by a purchaser for specific perform- 
ance of a contract of sale of land to 
which the vendor had only a bond for 
title when the contract was made, 
and the original petition prayed that 
defendant be required to transfer to 
plaintiff the bond for title, an amend- 
ment adding to the prayer, ‘‘or that 
the defendant ... be required to-ex- 
ecute to petitioners a good and suffi- 
cient warranty deed to the land,” did 
not add a new cause of action. Mims 
v. Jones, 135 Ga. 541, 69 S.H. 824. 
(3) Mere correction of a misde- 
scription of the terms of a contract, 
or of the land covered by it, would 
not be adding a new and _ distinct 
cause of action. Sweat v. Hendley, 
123 Ga. 332, 51 S.H. 331. 


[b] Change of parties plaintiff.— 
A bill in equity, filed by the admin- 
istrator of one deceased to compel 
specific performance of a contract to 
convey to such deceased certain land, 
cannot be amended on trial, so as to 
make the heirs of the deceased com- 
plainants parties instead of the ad- 
ministrator, aS such a change would 
not be an amendment but the substi- 
tution of a new suit for an old one. 
House v. Dexter, 9 Mich. 246. 


[c] Cause of action in third per- 
son.—Where plaintiff, in an action 
for specific performance of an alleged 
contract to convey land, died, an 
amendment by her administrator, al- 
leging that the contract was a con- 
tract of plaintiff's child, and praying 
for a decree declaring title to be in 
the child, and that defendant account 
for rents, etc., did not allege a cause 
of action in plaintiff, and was not 
germane to the original petition, and 
was properly disallowed. Bryson v. 
Miraglia, (Ga.) 124 S.E. 167. 


[d] Specific performance to refor- 
mation.—Where an action for specific 
performance was based on a con- 


9 Mich. 
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and Ability To 


and 


[§ 519] 3. To Ask for Damages. 
that plaintiff may by amendment change a cause 
of action as stated in the complaint from a legal to 
an equitable one or vice versa, where the facts re- 
lied on are the same in both pleadings and the 
cause of action is really the same so that defend- 
ant is not called on to answer a different charge by 
reason of the amendment, but only the same one,?2 
a plaintiff may amend so as to change an action for 
specific performance to one for damages for the 


[Sore rJel Lada 


Under the rule 


breach of the contract;?? and where plaintiff has 


tract of sale of land, an amendment 
asking reformation of a deed would 
change the cause of action. Martin 
v. Palmer, (S. C.) 104 S-E. 308. 


[e] Supplemental complaint.—A 
new and distinct cause of action can- 
not be substituted by way of Boo ag 
mental complaint. Young v. Mat- 
ee Turner’ Co., 168 Cal. "6715 143 P. 


18. Pope v. Ledbetter, 216 Ala. 302, 
113 So. 20. But see Elliot v. Barry, 
15 Alta. L. 329, [1920] 2 WestWkly 
478 [rev [1920] 1 WestWkly 777] 
(holding it proper to amend a claim 
for specific performance by adding an 
alternative plea for rescission on the 
ground of fraud where plaintiff be- 
came aware of the fraud after the 
commencement of the action). 


[a] Claim consistent with con- 
tract.—An amendment asking for an 
accounting for excessive rent paid if 
plaintiff is not entitled to specific per- 
formance is demurrable where such 
an accounting would be inconsistent 
with the contract relied on. Pope v. 
Ledbetter, 216 Ala. 302, 113 So. 20. 


19. Babcock, etc., Co. v. Mosher, 
189 Fed. 632. 


[a] Illustration.—In a _ suit for 
specific performance of a contract to 
assign improvement patents, where 
defendants ‘answered alleging that 
the patents in question were not for 
improvements, but for separate and 
distinct inventions, and admitting 
that they hati not disclosed the pat- 
ents to complainants, defendants were 
not entitled, after the commencement 
of the taking of prima facie proofs, 
to amend so as to allege the incon- 
sistent defense that defendants had 
disclosed the subsequent patents to 
complainants’ assignor, who declined 
to receive them, admitting as to some 
of them that they were not for im- 
provements, and for this reason com- 
plainants were estopped to maintain 
a suit for specific performance. Bab- 
cock, etc., Co. v. Mosher, 189 Fed. 632. 


20. Me.—Hubbard v. Johnson, 77 
Me. 139. 


Mich.—Palmer v. Palmer, 114 Mich. 
509, 72 N.W. 322. 


Pa.—Chess’ App., 4 Pa. 52, 45 Am 


D 668. 


Vt.—Wilkins v. Somerville, 
48, 66 A. 893, 11 LRANS 1183, 
AmSR 906. 


Va.—Parker v. Murphy, 152 Va. 173, 
146 S.H. 254. 


[a] Defect in form.—The failure 
of plaintiff to allege that he is willing 
and offers to perform the agreement 
on his part is a defect of form merely. 
Chess’ App., 4 Pa. 52, 45 AmD 668. 


[b] Where accounting necessary. 
—Amendment offering to pay balance 
found due on accounting is proper. 
Hubbard v. Johnson, 77 Me. 139. 


[c] Time of amendment.—Allega- 
tion of willingness to perform may 
be added at the hearing. Palmer v. 


80 Vt. 
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Palmer, 114 Mich. 509, 72 N.W. 322. 
21. See Pleading § 686. 


22. Ark.—tlLane v. Rolfe, 149 Ark. 
670, 234 S.W. 180. 

Cal.— Butte Creek Cons. Dredging 
Co. v. Olney, 173 Cal. 697, 161 P. 260. 

Colo.—Hoehne Ditch Co. vy. John 
Klood | Ditch -Co., Colo.) 2332 be eons 


Weddingfeld v. Gregersen, 73 Colo. 
DSoap cL OM ODO. 
Ga.—lLane v. Lodge, 139 Ga. 93, 


76 S.E. 874. 


Iowa.—Rohrbach v. Hammill, 
Iowa 131, 143 N.W. 872. 


N. Y.—Reynolds v. Wynne, 127 App. 
Div, GO mIIsNeyas. 248. 


he C.—Bligh v. Gallagher, 29 B. C. 


But see Dobler v. Smith, 147 Okl. 
20, 294 P. 1089 (holding that, since 
damages will not be granted in lieu 
of specific performance unless plain- 
tiff would be entitled to specific per- 
formance but for intervening facts 
which render a decree useless or in- 
adequate, an amendment of a cross 
petition to set up an action for dam- 
ages is properly refused where de- 
fendant was primarily seeking spe- 
cific performance and the proof failed 
to establish the right to that relief); 
Mansfield v. Trusts, 22 Man. 49, 1 
DomLR 503 (application at end of 
argument to change claim from that 
for specific performance to one for 
damages denied as defendants were 
not prepared to meet that without 
notice). 


[a] Rule applied where defendant 
always denied plaintiff’s right to spe- 
cific performance and was not induced 
to change his position by the com- 
mencement of the suit in equity. 
Rohrbach v. Hammill, 162 Iowa 181, 
143 N.W. 872. 


[b] No change of cause of action. 
—Where, after commencing a suit for 
Specific performance and damages for 
breach, plaintiff discovered defend- 
ant’s lack of title to a portion of 
the property, an amended complaint 
alleging that fact and demanding 
damages therefor did not alter the 
cause of action. Butte Creek Cons. 
proceae Co. v. Olney, (Cal.)- 161 BP: 


[c] After performance pending 
suit.—In a suit by the purchaser for 
specific performance, plaintiff could, 
after defendant had performed pend- 
ing suit, amend his complaint and 
ask damages for breach of contract 
because of delay in performance. 
Lane v. Rolfe, 149 Ark. 670, 234 S.W. 
180. 


{d] Renunciation of contract.— 
(1) That, pending suit for specific 
performance of contract to carry wa- 
ter through defendant’s ditch, plain- 
tiff treated defendant’s wrongful re- 
fusal to carry out the contract as re- 
nunciation and build itself a new 
ditch, did not preclude amendment 
of complaint to seek damages for 
breach of contract. Hoehne Ditch Co. 
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sued for specific performance with his right reserved 
to' demand damages in another suit, if defendant 
in a reconventional demand claims damages for 
breach of the contract, plaintiff may file a supple- 
mental and amended petition claiming damages in 
Where the petition seeks specific 
performance of the contract and damages for its 
breach, if plaintiff is unable to obtain specific per- 
formance, he may amend so as to state the damages 
more specifically without changing the suit into an 


the alternative.?* 


action at law.?* 


[§ 520] G. Objections to Pleadings—1. Demurrer 
As in civil actions generally?® de- 
fects in pleadings in specific performance may, as 
a general rule, except in those jurisdictions where 
demurrers have been abolished,”?® be objected to by 
A demurrer to a bill, complaint, or 
petition will be sustained where it fails to state a 
cause of action for specific performance.** 


—a. In General. 


demurrer.*7 


v. John Flood Ditch Co., (Colo.) 
233 P. 167. (2) Where, after suit 
for specific performance was. be- 


gun, plaintiff treated defendant’s re- 
fusal to carry water through its ditch 
as renunciation of contract, and by 
independent petition sought permis- 
sion to change the point of diver- 
sion of water, the fact that the pro- 
posed change would enable plaintiff 
to make better use of priorities did 
not bar its right to change the_suit 
to one for damages. Hoehne Ditch 
Co. v. John Flood Ditch Co., supra. 


{e] Impossibility of performance. 
—That specific performance of con- 
tract to carry water through defend- 
ant’s ditch was impossible and of no 
further value to plaintiff authorized 
an amendment changing suit for spe- 
cific performance to one for damages 
for breach of contract. Hoehne Ditch 


Co. v. John Flood Ditch Co., (Colo.) 
Zoo le. 1G tT 
| Damages in alternative.— 


Plaintiff may amend his prayer so as 
to obtain damages in case specific 
performance is refused. Fitzpatrick 
v. Engard, 4 Pa. Dist. 383. 


23. Union Sawmill Co. v. Summit 
Lumber Co., 123 La. 663, 49 So. 278. 

24 Riverside Land, etc., Co. v. 
Sawyer, 24 Colo. App. 442, 134 P. 
1011. 

25. See Equity §§ 456-504; Plead- 
ing §§ 452-580. 

26. See statutory provisions; and 


Equity § 504; Pleading § 457. 
27. See cases infra this section. 


28. Perrin v. Smith, 135 App. Div. 
127, 119 N.Y.S. 990; Meyer v. Kauff- 
mann, 105 Misc. 512, 173 N.Y.S. 601; 
Oldham vy. Bgan, 44 S. D. 424, 184 N. 
W. 249. 


[a] Petition stating different cause 
of action.—Where a complaint for 
specific performance did not state 
facts entitling complainant to equita- 
ble relief, which was the only re- 
lief demanded, defendant was entitled 
to have a demurrer to the complaint 
for want of facts sustained, although 
from the facts stated a- cause of ac- 
tion for money damages would be 
spelled out. Dingwall v. Chapman, 63 
Mise. 193, 116 N.Y.S. 520. 


[b] Fraud and duress.—In a peti- 
tion to compel specific performance 
of a written contract respecting land, 
allegations tending to show that the 
contract was obtained by fraud and 
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Thus be sustained.*! 


duress were demurrable. Herring v. 
Smith, 141 Ga. 825, 82 S.B. 132. 


29. Martin v. Bank of San Jose, 
98 Cal. A. 390, 277 P. 197; Clements 
v. Jones, 166 Ga. 738, 144 S.E. 319; 


Oldham y. Egan, 44 S. D. 424, 184 
N.W, 249. 
30. Martin v. San Jose Bank, 98 


Cal? (AS38930 R S27 Ie Pwo (esi thieves 
Peterson, 71 W. Va. 364, 76 S.E. 804. 


81. Van Dyke v. Norfolk Southern 
R., Co.,, 112, Va., 835, 72 S.H. 659. 


32. Wood v. Lett, 195 Ala. 601, 71 
So. 177; Edwards v. Trustees of Bap- 
tist Church, 147. Gays, (“924Ssa els 
Affirime v. Mandel, 267 Pa. 387, 111 
A. 255; Jumper v. Dorchester Lumber 
CO. LIPS. Ce aie Somuen een: 


[a] When statute not available on 
demurrer.—(1) Although a biH for 
specific performance of a contract to 
sell land shows title in a third party, 
it cannot be assumed on demurrer 
that the statute of frauds will pre- 
vent enforcement of the contract, 
where it declares that the vendor 
owns.and controls the land. Lathrop 
v. Columbia Collieries Co., 70 W. Va. 
58, 73 S.E. 299. (2) <A petition al- 
leging part performance of an oral 
contract is not demurrable on the 
ground that the contract is within the 
statute. Richards v. Plaza Hotel, 171 
Ga. 827, 156 S.E. 809. 


33. Waters v. Waters, 167 Ga. 389, 
145 S.E. 460. 


_ [a] Persons with future interest 
in premises.—A petition for specific 
performance, showing on its face that 
third persons not joined will be enti- 
tled to interest in premises, is demur- 
rable. Waters v. Waters, 167 Ga. 
389, 145 S.E. 460. 


34. Lanford v. Moore, 145 Md. 420, 
125 A. 686. 


{a] Dismissal on demurrer.—In a 
suit on the theory that the vendor’s 
default, as to an agreement under 
which he contracted to purchase the 
property from the other defendants, 
was. a fraud on plaintiff, in the ab- 
sence of sufficient averments that the 
other defendants were parties to the 
alleged fraud, dismissal of the bill 
as against them was proper. Lanford 
v. Moore, 145 Md. 420, 125 A. 686. 


35. Crosby v. Georgia Realty Co. 
138 Ga. 746, 76 S.B. 38. % i 


36. Mitzleff v. Midland Lumber Co., 
338 Ill. 575, 170 N.B. 695. 
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defendant may demur to a bill, complaint, or peti- 
tion which is defective in that it is uncertain and 
indefinite,?® or where the contract set out is insuf- 
ficient,?° as where it is not shown to be complete 
and certain,®+ or it appears unenforceable as within 
the statute of frauds;?2 or where it appears that | 
necessary parties have not been joined** or that cer- 
tain parties have been improperly joined;** or that 
the action is prematurely brought;*° where ecom- 
plainant’s inability to perform the agreement ap- 
pears;°° where the complaint shows that defendant 
did not own the property at the time he entered into 
the contract of sale;37 where defendant has an ad- 
equate remedy at law;*S or for laches apparent on 
the face of the pleading.*® 
rule a demurrer to an insufficient bill because of the 
magnitude of the interests involved.*°® 
complaint, or petition states a cause of action for 
specific performance, a demurrer thereto will not_ 


The court cannot over- 


If the bill, 


Thus, if otherwise sufficient, a de- 


37. Bird v. Lester, (Tex. Civ. App.) 
166 S.W. 112. 


38. Leach v. Fuller, 65 Colo. 68, 173 
P. 427; Donovan v. Powers Film 
Products, 111 Misc. 276, 181 N.Y.S. 
157; Sunbury, etc., R. Co. v. Cooper, 
oo Paeite. 


[a] Thus (1) a complaint seek- 
ing specific performance of an option 
to purchase stock, partially exercised 
by a purchase thereunder. alleging an 
acceptance of, and a tender for, the 
remainder, but not showing compli- 
ance with Stock Corp. L. § 53, requir- 
ing payment of ten per cent cash and 
showing that the stock has an ascer- 
tainable value and an adequate rem- 
edy at law for damages, is demur- 
rable. Donovan v. Powers Film Prod- 
ucts, 011. Mise... 276,431 NL ¥eSa) Pace 
(2) Plaintiff’s complaint for specific 
performance of contract is demurra- 
ble where it does not allege special 
circumstances taking the case out of 
the general rule that remedy for 
breach of contract is by an action 
for damages. Leach v. Fuller, 65 
Colo. 68, 173. Bu 42%. 


[b] Failure to demur as waiver.— 
The question of the adequacy of the 
legal remedy, apparent on the face 
of the bill, is waived unless taken by 
demurrer. Sunbury, etc, R. Co. v. 
Cooper, 33 Pa. 278. 


[c] Im Maryland, where statute 
provides that the court shall not re- 
fuse specifically to enforce a contract 
on the ground of adequate legal reme- 
dy, unless defendant shows that he has 
property sufficient to enable him to 
respond in damages or furnishes bond 
with sufficient security, failure to give 
defendant an opportunity to show 
that it had property, from which 
damages for breach of contract could 
be made, or furnish bond, is not er- 
ror, where the court, in overruling 
demurrer to bill, granted leave to 
file answer within fifteen days, which 
would have been extended if neces- 
sary to enable defendant to make such 
showing or furnish bond. Baltimore 
Process Co. v. My-Coca Co., 144 Md. 
439, 125 As 179, 


39. Monahan vy. Harvard Brewing 
Co., 241 Mass. 286, 135 N.B. 133. 


40. Van Dyke v. Norfolk Souther 
RCo 112 Wa.8855)-72) Sa 659. s 


41. Anderson-Tully Co. v. Gillett 
Lumber Co., 143 Ark. 97, 222 S.w. 362: 
Kalil v. Florida Nat. 
543, 88 So. 383. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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murrer to complainant’s pleading will not be sus- 
tained for failure to state matters which are con- 
sidered matters of defense to be set up by defend- 
L in Also, if the demurrer raises 
objections which go not to the foundation of the 
suit, but rather to the procedure in the cause, it will 
A demurrer will not be sus- 
tained for failure of the complaint to show the au- 
thority of an agent with whom the contract was 


ant in his answer.*2 


not be sustained.?? 


made.*# 


Exercise of equitable discretion. A demurrer does 
not raise the question whether the court, in its dis- 
cretion, on consideration of all the equitable cir- 
cumstances of the case, should enforce specifie per- 


[a] Thus (1) where the allega- 
tions of the bill of complaint and the 
admissions of a demurrer thereto, as 
to the signing of the necessary writ- 
ings, show a right to specific per- 
formance of a contract to convey 
lands, the demurrer should not be 
sustained. Kalil v. Florida Nat. Bank, 
81 Fila. 543, 88 So. 383. (2) The 
petition for specific performance of a 
contract by defendants to convey land 
to the city for park purposes, alleg- 
ing performance by the city of condi- 
tions imposed by the contract, is not 
Subject to general demurrer on .-the 
ground that the agreement was with- 
out consideration, or that it was ultra 
vires, or that it did not appear that 
the agreement was in writing. Quit- 
man v. Jelks, 139 Ga. 238, 77 S.H. 76. 
(3) Where, in a suit to enforce spe- 
cific performance of a contract for the 
exchange of property, it appeared that 
there were acts to be performed and 
obligations to be assumed by each 
party in accomplishing the transac- 
tion, and the bill of complaint clearly 
indicated that the remedy at law was 
inadequate, a general demurrer to the 
bill was properly overruled. Chiles v. 
Straw, 66 Fla. 48, 62 So. 832. (4) In 
a suit for specific performance, a com- 
plaint alleging defendant’s insolvency 
and a consequent inadequacy of rem- 
edy is good as against demurrer. An- 
derson-Tully Co. v. Gillett Lumber 
Co., 143 Ark. 97, 222 S.W. 362. ©) A 
complaint, which showed on its face 
that the contract sought to be en- 
forced was capable of being made 
definite by reference to a map, if the 
map were in existence, is not demur- 
rable. McMahon vy. Plumb, 88 Conn. 
547, 92 A. 113. 


[b] Objection to title—A demur- 
rer to a petition for specific perform- 
ance, which petition averred that de- 
fendant refused to complete the con- 
tract for fear of an attack on the 
title, was properly overruled, as the 
defense attempted to be interposed by 
such demurrer was not even sufficient 
to put plaintiffs on exhibition of their 
title. McCrocklin v. O’Donaghue, 159 
Ky. 564, 167 S.W. 901. 


[ec] Objection to joinder of inter- 
ested party.—Allegations of a _ peti- 
tion, in a suit for specific perform- 
ance, that another is interested in the 
contract with plaintiff are sufficient, 
on general demurrer, to authorize his 
joinder as a party plaintiff. Tolar v. 
South Texas Development Co., (Tex. 
Civ. App.) 153 S.W. 911. 


42. See cases infra this note. 
[a] Defendant’s inability to per- 
form.—(1) Complaint is not de- 


murrable for failure to allege defend- 
ant’s ability to perform in jurisdic- 
tions where defendant’s inability to 
perform is a matter of defense to be 
pleaded in the answer. Columbia 
River Co. v. Smith, 83 Or. 137, 163 P. 
309. (2) Where defendants by de- 
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formance.45 


murrer admit averments of a cross 
bill alleging commencement by them 
of an ejectment action, in which they 
alleged ownership of realty in suit, 
they cannot contend that the bill is 
defective in not alleging defendant’s 
ownership of land at the commence- 
ment of the suit or the ability of de- 
fendants to convey title. Columbia 
River Co. v. Smith, 83 Or. 137, 163 P. 
309. (3) The vendor's inability to 
furnish merchantable title is a mat- 
ter of defense, not available by de- 
murrer to complaint seeking specific 
performance. Douglass v. Ransom, 
198 Was. 445, 224 NoW:. 478) (4) 
Where one contracts to sell the land 
of another, representing that he has 
power to convey, a bill by the vendee 
for specific performance is not in- 
sufficient, on demurrer, because the 
vendor may not have title. Lathrop 
v. Columbia Collieries Co., 70 W. Va. 
585) 18 S.H.299. « (5). ) A bill. bythe 
purchaser against the vendor and his 
wife for specific performance of a con- 
tract of sale of land, not signed or 
accepted by vendor’s wife, she, how- 
ever, having joined in an undelivered 
deed, is good on demurrer, it not ap- 
pearing from the bill that defendant 
had refused to execute the contract 
because of the wife’s revocation of 
her undelivered deed and her refusal 
to join her husband in the delivery 
thereof, such matters being of de- 
fense. Walter v. De Moss, 88 W. Va. 
538, 107 S.E. 289. 


[b] Failure of plaintiffs to meet 
conditions of their contract.—An ob- 
jection that plaintiffs and their as- 
signor had failed to meet certain cove- 
nants and conditions of their con- 
tract, and were therefore not entitled 
to enforce performance, is matter of 
defense which cannot be urged on de- 
murrer. Adams v. Canutt, 66 Wash. 
422, 119 PB. 865. 

[ec] Time of tender.—Unless a bill 
for performance of a contract to con- 
vey land, which does not specify the 
time for payment of the purchase 
price, shows affirmatively that a ten- 
der of the purchase price was not 
made within a reasonable time, such 
matter would be defensive matter 
available only by plea or answer, and 
not on demurrer. Penney v. Norton, 
202 Ala. 690, 81 So. 666. 


[d] Invalidity not apparent on 
bill— Any incapacity of a railroad 
company to take land for a certain 
purpose is not ground for demurrer 
to its petition for specific perform- 
ance, of contract for conveyance of 
land wot showing that the land was 
not for a use authorized. Wooten v. 
Dermott Town-Site Co., (Tex. Civ. 
App.) 178 S.W. 598. 

[e] WVoidable character of contract. 
—Code (1923) § 8046, rendering con- 
veyances in consideration of support 
of the grantor voidable at the gran- 
tor’s option, must be set up by plea 
or answer, not demurrer to bill for 


Effect of ruling as dismissing action. 
on a chambers hearing of a demurrer to a petition 
that plaintiff have a certain number of days to pre- 
sent an amendment and that otherwise the case stand 
dismissed does not dismiss the petition so that the 
court on final hearing cannot allow amendments filed 
but not .presented to the judge for allowance with- 
in the time specified.*® 

Demurrer to answer. 
murrer fo an answer which, although it admits the 
execution of the contract, does not admit all of the 
facts essential to entitle plaintiff to a decree and 
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An order 


It is error to sustain a de- 


specific performance of contract to 
make will. Cox vy. Hutto, 216 Ala. 
232, 113 So. 40. 

{f] Falsity of description.—W here 
contract set forth on its face contains 
a complete and certain description of 
a tract of land, its falsity is ground 
for defense to be set up by answer, 
not by demurrer. Williams v. Lan- 
gevin, 40 Minn. 180, 41 N.W. 936. 


[g] Matters to be considered at 
trial—Failure of purchaser’s com- 
plaint to allege that earnest money 
was not returned could not be consid- 
ered on demurrer to complaint, but 
was a matter for trial. Douglass v. 
Ransom, 198 Wis. 445, 224 N.W. 473. 


43. Scott y. Carter, GN: Jz Ch) "76 
A. 1056. 


[a] Tliustration.—A bill for the 
specific performance of a contract to 
purchase real estate is not demur- 
rable on the ground that the allega- 
tions as to the vendor’s title under a 
will admitted to probate in a foreign 
jurisdiction and as to the certificate 
recorded as authorized by P. L. (1898) 
pp 722, 723 §§ 24, 25, are insufficient, 
as the objections relate not to the 
substance of the bill, but to the man- 
ner of proving complainant’s case. 
Scott v. Carter, (N. J. Ch.) 76 A. 1056. 


- 44 Anderson-Tully Co. v. Gillett 
Lumber Co., 143 Ark. 97, 222 S.w. 
362. 

45. Standard Fashion Co. v. Siegel- 


Cooper Co., 157 N..Y. 60, 51 N.E. 408, 
68 AmSR 749, 43 LRA 854; Menier v. 
Donald, 98 Misc. 684, 165 N-Y.S. 50; 
Welling’ vi-Croesiand; 129° S. Clisk aes 
S.E. 776; Municipal Gas Co. v. Lone 
Star Gas Co., (Civ. App.) 259 S.W. 684 


[afte TT Pex331, 39 Siw. (2d) 790.58 
ALR 797]; Cheney v. Cook, 7 Wis. 
413. 

[a] Thus, where the complaint 


shows a prima facie case for specific 
performance, and the question wheth- 
er that relief should be granted de- 
pends on a showing to be made by de- 
fendants that there are equitable con- 
siderations involved justifying a re- 
fusal of that remedy, that question 
should not be entered into on a demur- 
rer to the complaint. Welling v. 
Crosland, \129 S.C. 12.7,1123 SE. 776: 


{[b] Decree requiring court’s su- 
pervision.—The rule that specific per- 
formance will not be decreed where 
contracts show that they extend over 
a long period of time and would in- 
volve the court’s supervision is one of 
decision, and not of limitation of 
equity jurisdiction, and application 
thereof in suit for specific perform- 
ance of contract to furnish natural 
gas for distribution could not be de- 
termined on demurrer. Municipal 
Gas Co. v. Lone Star Gas Co., (Civ. 
App.) 259 S.W. 684 [aff 117 Tex. 331, 
8 S.W.(2d) 790, 58 ALR 797]. 


46. Zipperer v. Helmnly, 148 Ga. 
480, 97 S.E. 74. , 
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which does allege facts constituting matter of af- 
firmative defense.*? 


[§ 521] b. General or Special. A general demur- 
rer or exception will not be sustained where the com- 
plaint is good in part.t® An allegation of tender 
defective in not being sufficiently definite may be 
reached by a special, but not by a general, demur- 
rer.49 A special demurrer to require the name of 
the agent by and through whom plaintiff corporation 
contracted with defendant should be sustained.*? 


[§ 522] c. Determination. In passing on a gener- 
al demurrer or exception every reasonable intend- 
ment arising on the pleading excepted to shall be 
indulged in favor of its sufficiency.°+ If the bill is 
sustainable on any lawful theory, demurrer will not 
lie.5? 

[§ 523] 2. Motion To Dismiss. It is proper to 
dismiss on motion a petition which shows on its 
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[§§ 520-525 


face that the cause is barred by the statute of lim- 
itations.°3 


[§ 524] 3. Motion To Make More Definite and 
Certain. In some jurisdictions the remedy, where 
a complaint is indefinite and uncertain, is by a mo- 
tion to make the complaint more definite and spe- 
cific, and not by demurrer unless it is so indefinite 
and uncertain as wholly to fail to state a cause of 


action.°# 


[§ 525] H. Issues, Proof, and Variance**—1. Is- 
sues Raised and Matters To Be Proved. As in civil 
actions generally®® the issues are confined to those 
raised by the pleadings.®? Defendant is not entitled 
to avail himself of a defense not stated in his an- 
swer,°’ even though such defense should appear in 
the evidence;*®® and, if plaintiff relies on waiver to 
destroy a defense, he must allege and prove it.®° 


47. Benedict v. Minton, 83 Neb. 


782, 120 N.W. 429. 


48. Wooten v. Dermott Town-Site 
Co., (Tex. Civ. App.) 178 S.W. -598; 
Smith v. Peterson, 71 W. Va. 364, 76 
S.E. 804. 


[a] Description insufficient as to 
part.—A petition for specific perform- 
ance of a contract for two tracts is 
not subject to general demurrer, be- 
eause description of one tract is In- 
sufficient. Wooten vy. Dermott Town- 
Site Co., (Tex. Civ. App.) 178 S.W. 598. 


49. Crovatt v. Baker, 130 Ga. 507, 
61 S.E. 127. 


50. Bass v. African M. E. Church, 
150 Ga. 452, 104 S.H. 437. 


51. Robinson v. Collier, 
Civ. App. 285, 115 S.W. 915. 


[a] Assignee’s assumption of obli- 
gation.—In an action by an assignee 
of a contract of sale of land for spe- 
cific performance, on demurrer to the 
complaint it will be assumed, in the 
absence of any allegations in the com- 
plaint, that plaintiff assumed the ob- 
ligations which rested on the assign- 
or. Schuyler v. Kirk Brown Realty 
Co., 178 N.Y.S. 568. 


[b] aches not inferred.—(1) In 
a suit for specific performance of a 
contract to convey real estate brought 
nearly three years after the contract 
was made, it cannot be inferred on de- 
murrer to the bill that parties with 
intervening equities reasonably be- 
lieved from the delay that plaintiff 
did not intend to insist on perform- 
ance. Bride v. Reeves, 36 App. 476. 
(2) Inan action for specific perform- 
ance against the administrator of a 
decedent, where the date of decedent’s 
death was not alleged, it could not be 
held on demurrer that plaintiff was 
barred by laches. Bird v. Trapnell, 
147 Ga. 50, 92 S.E. 872. 


bs "Lex. 


S20) Scott, iv. Carter, ACNae Jy. Cha) 
On Ace OG. 
53. Elrod v. Bagley, 150 Ga. 329, 


103 S.E. 841. 


Motion to dismiss on ground that 
petition shows that claim is barred by 
statute of limitations see Dismissal 
and Nonsuit § 89. 


54. Shreve v. Carter, 177 Ark. 815, 
8 S.W.(2d) 443; Starkey v. Starkey, 
136 Ind. 349, 36 N.E. 287; Walkin v. 
Nokken, 38 S. D. 289, 161 N.W. 194. 

Demurrer as proper where contract 


so indefinite as wholly to fail to state 
cause of action see supra § 520. 


55. 
678; 


Generally see Equity §§ 670-— 
Pleading §§ 1144-1211. 


56. See Pleading § 1147. 

57. See Kimmel y. Gray, 196 Ill. 
App. 406. 

[a] Title—In a vendor’s suit, an 


answer alleging that the vendor had 
no title raised a material issue, al- 
though the suit involved only a par- 
tial payment, and not the entire pur- 
chase price or the last installment 
due. Reagan v. Daniels, 70 Colo. 373, 
201 P. 889. 


[b] Due date of payment.—In a 
vendor’s suit, where the complaint 
filed April 6, 1920, alleged that a speci- 
fied payment was to be made by April 
1, 1920, and that it had not been made, 
an answer admitting the contract as 
pleaded by plaintiffs, except that it 
alleged that there should appear 
therein the provision that such pay- 
ment was to be made by April 10, 
tendered an issue as to the date on 
which such payment was to be made. 
Heeean v. Daniels, 70 Colo. 373, 201 


[c] Fraud.—Where a bill for spe- 
cific performance of contract for the 
sale of land shows that the contract 
is incomplete, because a formal agree- 
ment was never executed, relief can- 
not be had on the theory that a formal 
agreement was not entered into by 
reason of defendant’s fraud, in the 
absence of allegations to that effect. 
Kuskin v. Guttman, 98 N. J. Eq. 617, 


130 A. 829 [aff 99 N. J. Eq. 887, 132 A. 
922]. 
{d] Relief on theory different than 


alleged.—In an action to compel the 
execution and delivery of a written 
contract pursuant to an oral agree- 
ment, relief will not be granted on the 
theory that, the contract having been 
signed by the president of defendant 
corporation, although not by its secre- 
tary, the action is one for the delivery 
of a written contract, where such 
theory is not embraced in the allega- 
tions of the bill. Clark y. Bradford 
Gee ete, Corp ll Del Chowl7s,9ShAL 


[e] As affected by parties.—In a 
suit to enforce an agreement for the 
conveyance of a half interest in an 
oil lease, the amount paid by a receiv- 
er to the purchasers under order of 
court is not properly an issue in the 
case, the receiver not being joined. 
West Side Oil Co. v. McDorman, (Tex. 
Civ. App.) 244 S.W. 167. 


{[f] Matters incidentally involved. 


—In a bill for specific performance of 
contract to indemnify against loss 
from obligations not scheduled in a 
contract of sale, the sellers could not 
complain because claims scheduled 
were incidentally involved. Segall v. 
Loeb, 218 Ala. 433, 118 So. 633. 


58. McGinn v. Willey, 24 Cal. App. 
303, 141 P. 49; Potter v. Fon Du Lac 
Park Dist., 337 Ill. 111, 168 N.E. 908; 
Oregon Growers’ Co-op. ASS’n v. 
Lentz, 107 Or. 561, 212 P. 811. 


[a] Thus (1) in a suit for the spe- 
cific performance of a contract to con- 
vey real estate, a new contract alleged 
to have been substituted cannot be 
relied on, unless pleaded and a finding 
thereon will be disregarded. McGinn 
v. Willey, 24 Cal. App. 303, 141 P. 49. 
(2) In an action by a coédperative 
marketing association against one of 
its members to restrain defendant 
from selling his crop to others than 
plaintiff in violation of a contract for 
the sale of the crops for five years, 
and for specific performance, a con- 
tention by defendant that plaintiff 
improperly charged defendant with a 
proportion of the losses suffered by 
plaintiff during one of the years cov- 
ered by the contract was unavailing, 
where the right to make such deduc- 
tion was not negatived in defendant’s 


answer. Oregon Growers’ Co-op. 
epee Vv. duentz; 107 Ors 615 ones 
59. Potter v. Fon Du Lac Park 


Dist., 337 Ill. 111, 168 N.E. 908. 


60. Alling v. Vander Stucken, 
(Tex. Civ. App.) 194 S.W. 448. 


[a]. Estoppel.—tIn a suit by ven- 
dors for specific performance of con- 
tract to purchase land, if the receipt 
signed by some of the purchasers to. 
the vendors for commissions for sell- 
ing land would estop such purchasers 
to deny that title of the vendors was: 
imperfect, it could be of no avail to. 
the vendors, if not pleaded. Alling 
v. Vander Stucken, (Tex. Civ. App.) 
194 S.W. 443. 


{[b] Waiver of title defect.—In a 
suit by the vendor for specific per- 
formance of contract to purchase 
land, in which the petition alleged 
full compliance with the contract, and 
the defense was that the vendor had 
not complied with a provision of con- 
tract requiring him to furnish an ab- 
stract showing merchantable title, if 
plaintiff desired to depend on waiver 
of defects in title, it should have 
pleaded such waiver in the alterna- 
tive and proved it. Alling v. Vander 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 525-527] 


Matters not put in issue need not be proved,*! nor 
should issues immaterial to the decision of the case 
Plaintiff must prove the material 
facts necessary to support his case,®? and defendant 
must prove the facts relied on as a defense,** unless 
such facts are admitted by the adverse party.%> 


Issue as to homestead. A general denial, inter- 
posed to an answer alleging that the land in con- 
troversy was a homestead at the time of the con- 


be decided.&2 
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Stucken, (Tex. Civ. App.) 194 S.W.y/ clear, certain, and unambiguous in its 
443. She ee v. Derby, 124 Or. 
A . . ; » 425; Sprague v. Jessup, 

61. Reilly v. Cullinane, 53 App. (D. 48 Or. 211, 83 P. 145, 84 P. 802, 4 


CHT 28H 994. 


{a] Tllustrations.—(1) Where 
the bill showed that a married man 
contracted to convey a _ good title, 
which necessarily implied a convey- 
ance of the wife’s dower interest, and 
that plaintiff was informed by defend- 
ant that he could not carry out his 
agreement, because of his wife’s re- 
fusal to join in the conveyance, and 
the answer averred that the wife did 
refuse to,convey her dower right, the 
wife’s refusal to convey was not put 
in issue, and defendant was not re- 
quired to make proof of such refusal. 
Reilly v. Cullinane, 53 App. D. C. 17, 
287 F. 994. (2) On suit specifically 
to perform a contract to convey, a 
vendor cannot complain of a purchas- 
er’s failure to show payment of taxes 
as required by the agreement, where 
no issue on that point is made by the 
pleadings. Moody v. Eastern Oregon 
and ‘Co,, 180. F. 532 [rev on other 
grounds 198 F. 7, 119 CCA 135]. 


62. See cases infra this note. 


[a] TIllustrations.—(1) Questions 
of ultra vires in a franchise granted 
to a water company are not involved 
in the company’s suit for specific per- 
formance of the city’s contract to 
purchase a plant. Havre de Grace 
Water Co. v. Havre de Grace, 150 Md. 
241, 182 A. 768. (2) In a vendor’s 
specific performance suit on the issue 
whether title was merchantable, 
pleading alleging that the purchaser 
rejected title because of decline in 
value of oil lease purchased was prop- 
erly stricken on exception. Owens v. 
Jackson, (Tex. Civ. App.) 35 S.W.(2d) 
186. 


63. See cases infra this note. 


[a] Contract.—(1) Plaintiff must 
prove the existence of the contract de- 
clared on. Ockstadt v. Bowles, 34 
App. D. C. 58; Clements v. Jones, 166 
Ga. 738, 144 S.E. 319; Lockie v. Baker, 
206 Iowa 21, 218 N.W. 483; Banks v. 
Weaver, (Ns Je Chi) 48 Ay 515. (2) 
Existence of definite contract to make 
mutual wills must be proved, to com- 
pel execution thereof. Clements v. 
Jones, 166 Ga. 738, 144 S.H. 319. (3) 
In a suit for specific performance of 
a contract to devise property, where 
the fact of the promise was denied, 
plaintiff must establish the fact of 
such agreement and the definite or 
specific terms thereof. Makinson v. 
Shumick, 196 Iowa 980, 193 N.W. 407. 
(4) A vendor suing for the specific 
performance of a contract of sale in 
the form of a title bond must prove 
the execution of the contract, in the 
manner and form alleged. Thompson 
v. Eversole, 162 Ky. 836, 173 S.W. 165. 


[b] Exercise of option.—Plaintiff 
suing for specific performance of con- 
tract for sale of corporate stock must 
allege and prove that he exercised op- 
tion within time limited. Johnson v. 
Johnson, 87 Colo. 207, 286 P. 109. 


[c] Certainty of contract.—Before 
specific performance of a contract will 
be decreed it must be shown by full, 
complete, and satisfactory proof to be 


LRANS 410. 


[d] Description of property.—(1) 
A description of specific property 
sought to be impressed with a con- 
tract to convey must be proved. 
Heron v. Peisch, 240 Mo. 221, 144 S.W. 
413. (2) In a suit for specific per- 
formance of a contract to exchange 
lands where the description of de- 
fendant’s land is sufficient but that of 
plaintiff’s requires extrinsic evidence 
to apply it, plaintiff must allege and 
prove such extrinsic matter as will 
definitely apply the description to the 
land intended to be conveyed by him. 
Tonys v. Trimble, 151 Ga. 97, 106 S.E. 


[e] Fairness of contract.—Plain- 
tiff must prove that the contract was 
just and reasonable and the considera- 
tion adequate. Haddock v. Knapp, 
171 Cal. 59, 151 P. 1140; Boulenger v. 
Morrison, 88 Cal. App. 664, 264 P. 256; 
aiken vy. Clark) 80 Caly App. 520; 252 
RP. 334. 


{[f] Walue of property.—In a suit 
for specific performance of contract 
for exchange of land, plaintiff must 
prove that the land he is to convey is 
of the value alleged. Jackson v. Gold- 
berg, (Tex. Civ. App.) 283 S.W. 860. 


{g] Performance.—(1) Plaintiff 
must prove performance of all condi- 
tions on his part or tender of perform- 
ance. Colyn v. Vander Wilt, 198 Iowa 
527,/ 198 N.W..524° Huie v. Falde, 197 
Iowa 289, 197 N.W. 58; Dierksen v. 
Pahl, 194 Iowa 7138, 190 N.W. 423. (2) 
Plaintiff must prove performance or 
waiver thereof. Edwards Lumber, 
eter, Coy simithy lol Nee Gc. 6195) 132 
S.E. 5938. (3) Plaintiff must prove 
compliance with the contract on his 
part, or such acts of part performance 
that a refusal of full execution will 
prevent proper compensation. Har- 
Man VawWLOss, 117 pV ars OG, SO ose tk, 
(4) Plaintiff must prove perform- 
ance or tender of performance of the 
terms of the contract on his part, or 
that defendant is estopped or has 
waived such performance. Bourland 
v. Huffhines, (Tex. Civ. App.) 244 S. 
W. 847. (5) Where general allegation 
of performance is controverted, plain- 
tiff must establish the facts showing 


performance. Corbett v. Kingan, 16 
Ariz. 440, 146 P. 922. 
{h] Ability, willingness, and 


readiness to perform.—Plaintiff must 
prove ability, willingness, and readi- 
ness to perform. Coley v. English, 
209 Ala. 688, 96 So. 909; Garbelman 
v. Hoffman, 328 Ill. 193, 159 N.E. 220; 
Harris v. Hich, 306 Ill. 303, 137 N.E. 
804. 


[i] Title—In a suit for specific 
performance of contract for the sale 
of lands, complainant must prove title 
free from reasonable doubt. Union, 
etc., Bank, etc., Co. v. Corley, (Miss.) 
133 So. 232. 


{i] Matters which need not be 
proved.—(1) Plaintiff in an action 
for specific performance of an execu- 
tory contract for the sale of land is 
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tract and prior and subsequent thereto, raises the 
issue of the continuous homestead character of the 
property and renders pertinent evidence showing 
its abandonment as a homestead. 

[§ 526] 2. Proof—a. In General. In all cases for 
specific performance the proof establishing the con- 
tract alleged must be clear and explicit, leaving no 
room for reasonable doubt.%? 


[§ 527] b. Evidence Admissible under Pleadings. 


not required to supplement a showing 
of a legal right to performance with 
an affirmative showing of equities in 
his favor. Louwagie v. Haney, 153 
Minn. 436, 190 N.W. 892. (2) A 
wife’s willingness to join in her hus- 
band’s conveyance or exchange of 
properties need not be affirmatively 
shown, as the law presumes her will- 
ingness to unite with him in convey- 
ing the property which he has agreed 
to convey. Dixon v. Anderson, 252 
F. 694, 164 CCA 534. 


64 See cases infra this note. 


[a] Forfeiture of contract.—Ven- 
dor defendant claiming forfeiture of 
land sale contracts had burden to 


prove it. Gosling y. Jones, 70 Utah 
49; 25% P1058. 
[b] Illegality of contract.—(1) 


Unless the contract appears illegal on 
its face, defendant must prove its il- 
legality, if such is the fact (Oregon 
Growers’ Co-op. Ass’n yv. Lentz, 107 
Or.. 561, 212 P. 811), (2) and in his 
proof he must show how and why it 
is unlawful (Oregon Growers’ Co-op. 
Ass’n v. Lentz, supra). 


65. See cases infra this note. 


[a] Existence of contract.—(1) 
A charge in the answer of breach of 
contract is in effect an admission in 
the record of the existence of such 
contract. Potter v. Fon Du Lac Park 
Dist., 337 Dll. 111, 168 N.EF 908. (2) 
The board of park district resisting 
specific performance of a land con- 
tract, whose answer merely relied on 
breach and the statute of frauds, 
could not claim that the contract was 
illegal for want of express authority 
in its president. Potter v. Fon Du 
Lac Park Dist., supra. 


[b] Identity of property.—If the 
complaint describes the property and 
the correctness of the description is 
admitted in the answer, there can be 
no question about the identity of the 
property in controversy. Sprague v. 
Jessup, 48 Or. 211, 83 P. 145, 84 P. 
802, 4 LRANS 410. 


[c] Mistake in description.—Issue 
as to whether a tract of land had been 
omitted from the description in de- 
fendants’ deed by mistake was waived 
by the defendants’ subsequent admis- 
sion in open court that they had 
executed the contract and that it cov- 
ered all the tracts. Bryan v. Canady, 
169 N. C. 579, 86 S.B. 584. 


66. Bell v. Crabb, (Tex. Commn. 
App.) 244 S.W. 871 [rev (Civ. App?) 
220 S.W. 623]. 


67. Adams v. Powell, 205 Ala. 91, 
87 So. 346; Andrews v. Andrews, 28 
Ala. 432; Bellevue Club v. Punte, 148 
Md. 589, 129 A. 900; Stern v. Shapiro, 
138 Md= 615, 114A. 5875 Rickard iy, 
Neff, 130 Md. 89, 99 A. 940; McDowell 
v. Biddison, 120 Md. 118, 87 A. 752; 


Hopkins v. Roberts, 54 Md. 312; Sem- 
mes v. Worthington, 38 Md. 298; 
Smith v. Crandall, 20 Md. 482; Oliver 


v. Johnson, 238 Mo. 359, 142 S.W. 274; 
Hayworth v. Hayworth, (Mo.) 236 S. 
WwW. 26. 

{a]. Evidence to sustain other 
theory.—A judgment for .plaintiff for 
specific performance cannot prevail, 
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The general rule that evidence which tends to prove 
or disprove an issue presented by the pleadings is 
admissible and that evidence of matters not put in 
issue by the pleadings is not admissible®* applies 
Under a general 
denial or plea of the general issue defendant may 
show matter which tends to contradict and defeat 
plaintiff’s averments,’° but matters of affirmative 
defense cannot be shown,*! for they must be spe- 
cially pleaded before they can be shown and made 
However, it has been held 
that, if a defense, although not pleaded, is proved 
without objection it will prevent specific perform- 
anee;*® but a defense which is not set up in the 
answer and which is absolutely inconsistent with 


in suits for specific performance.°® 


12 


available as a defense. 


on the theory of a constructive trust, 
where there is no evidence to show 
the existence of the parol agreement 
on which the judgment was based. 
Kennison v. Lundy, 45 Utah 495, 146 
Pe 5525 


68. See Equity §§ 676, 677; Plead- 
ing § 1167. 4 

69. See cases infra this note. 

[a] Evidence admissible.—(1) In 


a vendor’s action for specific perform- 
ance brought by plaintiff as guardian, 
a complaint alleging plaintiff's readi- 
ness and ability to perform and an 
answer consisting of a denial coupled 
with a so-called defense that the con- 
tract was not made with plaintiff as 
guardian permitted the buyer, if the 
title was defective, to establish the 
defects. Kmetz v. De Ronde, 231 N. 
Waco late Neto OTe Ca). lncantealc= 
tion by a railroad for specific per- 
formance of a bond to convey a right 
of way, wherein defendant agreed to 
convey when the railroad had com- 
pleted its line between certain points, 
an allegation in the complaint that 
plaintiff “fully and completely per- 
formed each and every covenant and 
agreement on their part to be kept 
and performed,” was sufficient to ad- 
mit proof that the railroad was con- 
structed between the points required 
by the bond. Southern Pac. Co. v. 
Erickson, 103 Or. 311, 204 P. 942. 


{b] Evidence not admissible.—(1) 
Where a judgment debtor has a cause 
of action for specific performance 
sought to be enforced by a creditor, 
adversary’s cause of action for money 
advanced not pleaded, is not admissi- 
ble as defense, counterclaim, or set- 
off. Roxoline Petroleum Co. v, Wil- 
SOM MOOK als AOSD bie OO: wala een 
an action for specific performance of 
an agreement to give plaintiff a life 
lease in return for a deed of certain 
property, plaintiff having lived in the 
house for a number of years under the 
agreement, evidence as to the amount 
of taxes paid by defendant during 
such time is not admissible, as that is 
not in issue. De Kahn v. Chase, 177 
Cale 2 Sie) V7.0 aes GOS.’ (3): ini anvae= 
tion for specific performance, under 
allegations of the answer and counter- 
claim that plaintiff falsely and fraud- 
ulently pointed out certain fences as 
the east and west boundary lines, 
when they were in fact twenty-nine 
rods further east, defendant cannot 
show that plaintiff represented in 
writing that the tract contained 
eighty acres when it only contained 
seventy, a representation by written 
description that a tract is half of a 
certain quarter section not being 
equivalent, in an action for deceit or 
for rescission to one that it contains 
eighty acres. Day v. Egertsen, 140 
Was? C29 L238 INIW., LOOMS) Int tan 
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action for specific performance and 
for accounting, refusal to receive evi- 
dence respecting partition is not er- 
ror where before trial appellant dis- 
missed cross complaint ‘in so far as 
he asks for a partition.” Roark v. 
Southern Trust, ete., Bank, (Cal. 
App.) 4288) Ra 110: 


[c] FPraud.—(1) Fraud in defend- 
ant cannot be shown as the ground of 


a decree, unless it be substantially 
averred in the bill. Crocker v. Higgins, 
7 Conn. 342. (2) Allegations in an- 


swer in suit for specific performance 
of contract for the sale of land that 
defendant was unacquainted with 
legal terms and the force and effect 
of the language used, and that he 
would not have executed the contract 
if its legal effect had been explained 
to him as plaintiff contended, was suf- 
ficient to show legal fraud and en- 
titled defendant to introduce evidence 
as to the understanding of the parties 
at and before the signing of the con- 


tract. Bourland v. Huffhines, (Tex. 
Civ. App.) 244 S.W. 847. 

70. See cases infra this note. 

[a] Defective title.—(1) Where 


plaintiff in a suit for specific perform- 
ance had contracted to furnish a mar- 
ketable title, a general denial of per- 
formance entitled defendant to ob- 
ject that the house on the lot extend- 
ed over the lot line. Henning v. 
Smith, 151 N.Y.S. 444. (2)) Vendor’s 
want of merchantable title may be 
shown under general denial. Obering 
v. Swain-Roach Lumber Co., 86 Ind. 
App. 632,155 N.Bei12." But see Bar- 
ton v. Wamsley, 194 Iowa 591, 190 
N.W. 18 (holding that defense that 
the vendor had conveyed equitable in- 
terests in the land to third parties, 
which constituted clouds on the title, 
could not be shown under a general 
denial). 


{[b] Incorrect survey.—Landowner 
may prove under general denial, in 
city’s suit for specific enforcement of 
option contract, that survey was in- 
eorrect> -Hopkins_tv., Dallas;, (Tex. 
Civ. App.) 297 S.W. 347. 


71. See cases infra this note. 


_{a]| Mistake and fraud.—In an ac- 
tion for specific performance of con- 
tracts for the sale of lands, mistake 
and fraud in the contracts cannot be 
proved, where the only defense plead- 
ed was the general issue. Goodman 
v. Robbins, 180 N. C. 289, 104 S.B. 364. 


[b] Want of consideration may 
not be considered. Consolidated 
Juchem Ditch, ete., Co. v. Old, 62 Colo. 
470, 163 P. 78. But see Plains Iron 
Works Co. v. Haggott, 68 Colo. 121, 
188 P. 735 (holding that, in a suit for 
specific performance of an agreement 
by persons capitalizing a corporation 
to give stock to the persons inducing 


Under denial of contract. 
contraet evidence that plaintiff corporation has not 
contracted because it has not spoken through the. 
only agents authorized to speak for it,"? or of the 
illegality of the purpose for which the sale was 
made, is admissible.*® ; 
tum defendant may show that the contract is not 
his,*® and that it is invalid.®° 


[§ 527 


the allegations of the answer will not prevent spe- 
cifie performance.‘* 
plaintiff complied with the terms of the contract, 
evidence is admissible to prove the terms of the 
contract,7> as well as to prove whether they were 
complied with by plaintiff.7® ‘ : 


Under an issue as to whether 


Under a denial of the 


Under a plea of non est fae- 


them to do so, want of consideration 
was available as a defense, although 
not pleaded). 


[ec] Laches.—(1) Laches may not 
be considered. Consolidated Juchem 
Ditch, etc., Co. v. Old, 62 Colo. 470; 
163 P. 78. (2) Laches must be pre- 
sented by answer, and cannot be met 
by demurrer or motion, and this in 
order that plaintiff may have an op- 
portunity to explain away such laches. 
Consolidated Juchem Ditch, etc., Co. 
v. Old, supra. 


72. See cases infra this note. 


[a] TD lustration.—In specific per- 
formance of contract for sale of real 
estate, the fact that plaintiff, in of- 
fering to pay price, tendered deed 
naming his wife the grantee, is not 
available as defense where not plead- 


ed in answer. Jaeger v. Shea, 130 
Md. 1, 99 A. 954, 
[b] Mistake in instrument.—In 


suit for specific performance of com- 
promise agreement, answer admitting 
tender of deed conveying life estate, 
is insufficient to authorize proof of an 
intention other than that deducible 
from the language of the compromise 
agreement. Flores v. Flores, (Tex. 
Civ. App.) 200 S.W. 1157. 


_[c] Rescission.—iIn suit for spe- 
cific performance of contract to con- 
vey land, defense of rescission is af- 


firmative one, and must’ be set up in 


answer in order for defendant to take 
advantage of it, even though it appear 
from the evidence. Linder v. Barnett, 
318 Ill. 259, 149 N.E. 239. 


{d] Lack of consideration.—Lack 
of consideration for option to seli 
realty, not alleged in answer, could 
not be considered. Pittsburgh Real 
Estate Co. v. Rudolph, 301 Pa. 502, 
153 A. 438. : 


[e] Equitable defenses to specific 
enforcement of contract cannot be 
proved unless they are specifically 
pleaded. Crawford v. Allen, 189 N. GC. 
434, 127 S.E. 521. 


73. Shea v. Evans, 109 Md. 229 
A. 600. : Kg 


74. West Heights Realty Corp. v. 
Adelman, 107 N. J. Eq. 351, 152 A. 196. 


75. Drennan vy. Wilkes, 179 N. C. 
512, 103 S.B. 9. 


76. Drennan vy. Wilkes, supra. 


77. Catholic Foreign Mission Soc. 
v. Oussani, 215 N. Y. 1,109 NEL 80, 
AnnCasl1917A 479. 


78. Sprague v. 


Rooney, 
849, 16-S.W. 505. 


104 Mo. 


79. Roth v. Bolens, (Ind. App. 

N.E. 340. c cw 
80. Roth v. Bolens, supra. 
[a] Rule applied where contract is 


For later cases, developments and changes in the law see Annotations, same title and section number 


ae 
ee ee 


§§ 527-528] 


Adequacy of legal remedy. An allegation that 
plaintiff has no adequate remedy at law is sufficient 
to admit proof of the necessity for relief in equity.®+ 


[§ 528] 3. Variance—a. In General. 


void ab initio and not merely voidable. 
Pot vy. Bolens, (Ind. App.) 169 N.E. 


[b] Assignment of patent.—In- 
validity of assignment of patent:for 
failure to comply with the require- 
ments of the statute may be shown. 
eet v. Bolens, (Ind. App.) 169 N.E. 


81. Shea v. Keeney, 155 App. Div. 
628, 140 N.Y.S. 912. 


82. See generally 
Pleading §§ 1187-1211. 


83. Ariz.—Bush v. Root, 14 Ariz. 
344, 128 P. 52. 


Tll.—Clark v. Jankowski, 
205 99 IN. ts 38. 


Towa.—Dierksen v. Pahl, 194 Iowa 
713, 190 N.W. 423. 


Mo.—Walker v. Bohannan, 243 Mo. 
119, 147 S.W. 1024. 


N. Y.—Harris v. Shorall, 188 App. 
Dive SSO INIT NGY-Sy 214, 216. 


Utah.—Free v. Little, 31 Utah 449, 
88. PB. 40%. 


“It is still requisite that the judg- 
ment or decree of the court should be 
secundum allegata et probata.” Har- 
ris v. Shorall, supra. 


[a] Material variance shown: (1) 
Where plaintiff alleged payment of 
the price to a third person on an in- 
debtedness- of defendant, while the 
evidence showed a payment under an 
agreement by defendant to reimburse 
him. Bush y. Root, 14 Ariz. 344, 128 
PR. 52. (2) Alleging full perform- 
ance, proving a waiver of such per- 
formance by defendant, on account of 
facts subsequent to the beginning of 
the action, which were not pleaded 
by way of supplemental petition or 
amendment to conform the pleadings 
to the proof. Dierksen v. Pahl, 194 
Iowa 713, 190 N.W. 4238. (3) Alleg- 
ing full performance of land contract 
making time of the essence, proving 
delivery of postdated check for first 
payment. N. R. 8S. Realty Corp. v. 
Bernard S. Forman, Inc., 220 App. Div. 
591, 222 N.Y.S. 172. 


[b] Variance not shown.—(1) In 
a suit to compel conveyance to plain- 
tiff of an application for improvement 
patent, pursuant to covenant for fu- 
ture conveyances, complaint alleging 
that defendant was either sole or joint 
inventor or instigated and controlled 
the improvement, but fraudulently 
failed to join in application, is con- 
sistent with proof of joint invention, 
by third persons, especially in_view 
of defendant’s denial. New Haven 
Sand Blast Co. v. Dreisbach, 102 Conn. 
60s 128) A.3202" (2) "in aesuit” by. 
the vendee’s assignee for the specific 
performance of a contract for the sale 
of real property an allegation that the 
vendee sold all her rights under the 
contract to complainant is supported 
by a contract by which the vendee 
agreed to sell the land to complainant, 
and by a deed to him, purporting to 
be from both vendor and vendee, but 
signed only by the latter, reciting the 
transactions on which it is founded. 
Lenman v. Jones, 222 U.S. 51, 32 S.Ct. 
18, 56 L. ed. 89 [aff 33 App. D. C. vals 


{[c] Variance between answer and 
defense.—In a suit to compel defend- 
ant to perform an agreement to ex- 
change city property for a farm, an 
answer that defendant was informed 
by plaintiff that the true eastern 
boundary of the farm was the new 


Equity’ § 678; 


255 Ill. 
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In specific 


channel of a river is not supported 
by testimony that the boundary line 
shown him was situated east of the 
new channel. Clark vy. Jankowski, 
255 IH. 129, 99 N.H. 338. 


(d] Recovery on different theory. 
—Where the purchaser sued on the 
contract for specific performance he 
could not recover on the theory that 
his right was that of an equitable 
owner to redeem. Free v. Little, 31 
Utah 449, 88 P. 407. 


84. Ala.—Citronelle Turpentine Co. 
Vv. Buhlig; 184 Ala. 404, 63 So. 951; 
McDonald v. Walker, 95 Ala. 172, 10 


So. 225; Price v. Bell, 91 Ala. 180, 8 
So. 565; Derrick v. Monette, 73 Ala. 
75; Riddle v. Cameron, 50 Ala. 263; 
Ellerbe v. Ellerbe, 42 Ala. 643; Wil- 
liams v. Barnes, 28 Ala.-613; Sims 
v. McEwen, 27 Ala. 184; Aday v. 
Hehols, 28 Ala: 353, 52> AmD) 225; 


Goodwin v. Lyon, 4 Port. 297. 


Cal.—Roffinella v. Roffinella, 191 
Cal. 753, 218 P. 397; Salisbury v. Yaw- 
Ser U4 Cals, oo bes, Ose 


Del.—Burton v. Vessels, 5 Del. Ch. 
a McFarland v. Reeve, 5 Del. Ch. 


Ga.—Kimbrough v. Harwell, 158 Ga. 
256, 122 S.E. 879; Rives v. Lamar, 94 
Ga. 186, 21 S.B. 294. 


Il]l.—Tiernan y. Granger, 65 Ill. 351. 


Iowa.—Lockie v. Baker, 206 Iowa 
21, 218 N.W. 483; Ross v. Ross, 148 
Iowa 729, 127 N.W. 1034. 


Md.—Bellevue Club v. Punte, 148 
Md. 589, 129 A. 900; McDowell v. Bid- 
dison, 120 Md. 118, 87 A. 752; Cars- 
well v. Walsh, 70 Md. 504, 17 A. 335. 


Mich.—Stott v. Avery, 156 Mich. 
674, 121 N.W. 825; Brown v. Brown, 
47 Mich. 378, 11 N.W. 205; Munsell v. 
Loree, 21 Mich. 491; Wilson v. Wil- 
son, 6 Mich. 9, - 


Mo.—Arfstrum v. Baker, 214 S.W. 
859; Thomson vy. Thomson, 211 S.W. 
52; Oliver v. Johnson, 238 Mo. 359, 
142 S.W. 274; Ringer v. Holtzclaw, 112 
Mo. 519, 20 S.W. 800; Moore v. Mc- 
Cullough, 5 Mo. 141. 


N. J.—Banks v. Weaver, (Ch.) 48 A. 
553 


N. Y.—Lally v.. Cronen, 247 N. Y. 
58, 159 N.E. 723; Haight v. Child, 34 


Barb. 186; Harris v. Knickerbacker, 5 
Wend. 638; Forsyth y. Clark, 3 Wend. 
637. 


Tex.—Loop Land & Irrigation Co. 
vy. Ogburn, (Civ. A.) 180 S.W. 914. 


Va.—Beal v. Roanoke, 90 Va. 77, 17 
S.B. 738. 


Wash.—Wall v. McEnnery’s Est., 
105 Wash. 445, 178 P. 631. 


W. Va.—Cooper v. Cooper, 65 W. 
Va. 712, 64 S.K. 927; Patrick v. Hor- 
ton, 3 W. Va. 23. i 


“In all cases for specific perform- 
ance, the proof must in 
every essential particular correspond 
with the terms of the contract thus 
set up.” Carswell v. Walsh, 70 Md. 
504, 507, 17 A. 335. 


[a] Examples of substantial and 
fatal variance: (1) Alleging a mort- 
gage, proving a conditional sale. 
Swift v. Swift, 36 Ala. 147. (2) Al- 
leging a gift, proving a sale. Porter 
vy. Allen, 54 Ga. 623. (38) Alleging a 
sale, proving an agreement to assign 
a contract for sale. Ringer v. Holtz- 
claw, 112 Mo. 519, 20 S.W. 800. (4) 
Alleging sale of fee, proving right to 
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performance as in other actions’? the proof must 
conform to the pleading.’* Plaintiff must prove the 
contract as laid in the bill, not some other con- 
tract;** nor can plaintiff allege one contract, prove 


erect a building. Beal v. Roanoke, 90 
Vavetis Li: Sa etiose (5) Alleging 
payment, proving accord and satisfac- 
tion. Moore v. McCullough, 5 Mo. 
141. (6) Alleging that the contract 
of sale was‘between plaintiff and two 
sellers, defendants, proving that the 
contract was between one of such sell- 
ers and plaintiff’s uncle, or between 
such seller and plaintiff's agent. Sal- 
isbury v. Yawger, 184 Cal. 783, 195 P. 
682. (7) Alleging an agreement for 
Support by one person and proving 
that another agreement was made 
with a different person. Cooper v. 
CoopersiGS Wie, wie on nO4 See Ore 
(8) Alleging contract to make mu- 
tual wills revocable on notice, proving 
intention to make mutual wills ir- 
revocable, except with others’ con- 
sent. ‘Lally v. Cronen, 247 N. Y-. 58, 
159 N.E. 723. (9) Alleging a writ- 
ten contract to purchase land, proving 
an oral contract, and part perform- 
ance. Loop Land, etc., Co. v. Ogburn, 
(Tex: Civ. App.) 180 S.W. 914. (10) 
Proving written modification of con- 
tract sought to be enforced, modifica- 
tion not being alleged. Cooper v. 
Cereghino, 101 Cal. App. 290, 281 P. 
630. (11) Alleging lease for entire 
premises, proving that part of prem- 
ises were to be reserved. Roffinella v. 
Roihnella, 19i ‘Calo 753s 2Le eas oe 
(12) Alleging that a father agreed 
to convey certain land to his children 
subject to a life estate in his wife, 
proving that the mother promised 
that certain land should be put in her 
name for the children and that she 
would keep it unencumbered. Thom- 
son v. Thomson, (Mo.) 211 S.W. 52. 
(13) Alleging contract to adopt, 
proving contract to devise. Arf- 
strum v. Baker, (Mo.) 214 S.W. 859. 
(14) Alleging contract to leave prop- 
erty, proving contract to adopt. Wall 
v. McEnnery’s Estate, 105 Wash. 445, 
Tes) TER Mahl 


[b] Variance not shown: (1) 
Where the petition alleged a misde- 
scription in the contract for the sale 
of land by defendant’s testatrix and 
stated a correct description, and such 
allegations were shown by evidence. 
Bender v. Bender, (Tex. Commn. App.) 
187 S.W. 735 [rev on other grounds 


222. SAWav S474 (2) By failure to 
prove an alleged stipulation in the 
contract which the law implies. An- 
drews v. Andrews, 28 Ala. 432. (3) 


Alleging contract to convey specified 
land ‘together with all appurtenances 
thereto belonging,’ proving contract 
to convey the land and a water right 
used in connection therewith. Gel- 
wicks v. Todd, 24 Colo. 494, 52 P. 788. 
(4) Alleging an agreement between 
plaintiff and defendant, proving an 
agreement between plaintiff and some 
twenty landholders, which agreement 
is a several contract on the part of 
the different landholders and so stated 
to be in the writing. New Barbadoes 
Toll Bridge Co. v. Vreeland, 4 N. J. 
Ha. 157. (5) Alleging that defend- 
ant obligated himself to convey the 
land “in fee simple by warranty deed” 
while the bonds offered in evidence 
are conditioned that defendant would 
convey land “‘by a good and valid deed 
or deeds in common form.” Phillips 
v. Herndon, 78 Tex. 378, 14 S.W. 857, 
22 AmSR 59. (6) Where money was 
to be tendered within one year from 
execution of bond executed on April 
15, 1839, an allegation that it was ten- 
dered on April 14, 1840 and within one 
year from the execution of the bond 
embraces proof of a tender on Aprii 
8, 1840. Buffum v. Buffum, 11 N. H. 
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a different and illegal one, and then recover on the 
However, an immaterial vari- 


contract alleged.®® 
ance is not fatal.8¢ 


[$ 529] b. Liberal or Strict Application of Rule 
In some jurisdictions a corre- 
spondence between the pleadings and proofs is more 
rigidly exacted in cases of specific performanee than 
In such states, an 


absolute correspondence is required not only between 


—(1) In General. 


in any other class of cases.’* 


every essential averment and the 


between every redundant and superfluous averment 
with respect to a material fact, or descriptive of 
a matter or thing necessary to be alleged.*® In other 


jurisdictions, however, the rule is 


451, 
[ce] Substantial correspondence.— 
(1) One suing specifically to perform 


a contract to convey must establish a 
contract substantially as claimed by 
him. Ross v. Ross, 148 lowa 729, 127 
N.W. 1034. (2) Bill must be sup- 
ported by evidence proving the con- 
tract substantially as stated. Stott v. 
Avery, 156 Mich. 674, 121 N.W. 825. 


85. McMillan y. Wright, 56 Wash. 
LA OS edi: 


[a] Tllustration.—A person seek- 
ing specific performance of an alleged 
contract of defendant to convey his 
rights as entryman on public land, 
after proving a contract to convey 
part of the land, after defendant had 
made final proof, which was illegal, 
could not procure enforcement of the 
contract alleged. McMillan Vv. 
Wright, 56 Wash. 114, 105 P. 176. 


sé. U. S.—Beckwith v. Clark, 188 
Fed. 171, 110 CCA 207. 

Ala.—Williams v. Kilpatrick, 195 
Ala. 563, 70 So. 742; Cantrell v. Can- 


trell, 178 Ala. 273, 59 So. 652. 


Ill. Lyman v. Gedney, 114 Ill. 388, 
29 N.E. 282, 55 AmR 871. 


N. J.—Ashmore vy. Evans, 11 N. J. 
Eq. 151. 


Pa.—kKern v. 
139 A. 450. 


Wash.—Roche v. Madar, 104 Wash. 
Rit, IU Eyed BA ashe sh BI Es, CSTE 


[a] Examples of immaterial vari- 
ance.—(1) Discrepancy in the plead- 
ings and proofs as to whether the 
bond for title contained a covenant 
for the entire title, or only for the ti- 
tle of the vendor. Bogan v. Daugh- 
drill, 51 Ala. 312. (2) Allegation of 
less sum than is found to be due. 
Brown v. Ward, 110 Iowa 123, 81 N. 
W. 247. (3) Allegation that full pay- 
ment has been made coupled with an 
offer to pay any sum that may be 
found to be still unpaid, proof that 
the last installment of the purchase 
money was still due. Mix yv. Beach, 
46 Ill. 311. (4) Alleging that the land 
plaintiff agreed to convey was free 
of encumbrances except for a mort- 
gage of a specified amount, and proy- 
ing two mortgages to the same person 
totaling the amount alleged. Ly- 
man v. Gedney, 114 Ill. 388, 29 N.B. 
282, 55 AmR 871. (5) Alleging pay- 
ment to defendant, proving payment 
to defendant’s brother for the ben- 
efit and by the direction of defend- 
ant. Bigbee v. Bigbee, 50 Mich. 467, 
15 N.W. 553. (6) Alleging a contract 
of, and an entering on, the duties of 
employment, and a continuance there- 
in until wrongful discharge by de- 
fendants, and proving withdrawal of 
one attorney and his subsequent re- 
employment under the same contract, 


Smith, 290 Pa. 566, 
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proof, but also 


less stringently 


and a later wrongful discharge of 
both attorneys. Roche v. Madar, 104 
Wash 21, 175. 2. cok A oredes, Soren mn Gin) 
Alleging that the contract of sale 
was made by three letters, the last 
of which was dated June 25, 1906, 
proving that the contract was made 
by one telegram and five letters, the 
last of which was dated June 30, 
1906. Beckwith v. Clark, 188 F, 171, 
110 CCA 207. (8) Misnomer in that 
bill averred an obligation to convey 
whereas the exhibit referred to show- 
ed an executed conveyance. Cantrell 
v. Cantrell, 178 Ala. 273, 59 So. 652. (9) 
Alleged payment of four hundred dol- 
lars on contract and proof that six 
hundred dollars was paid. Kern v. 
Smith, 290 Pa. 566, 189 A. 450. (10) 
Failure in bill for specific perform- 
ance to incorporate lease under which 
plaintiffs held property pending re- 
conveyance by agent taking title. 
Kern v. Smith, 290 Pa. 566, 139 A. 
450. (11) Misstatement of the con- 
sideration for the contract. Williams 
v. Kilpatrick, 195 Ala. 563, 70 So. 742. 
(12) Proof of brokers’ receipt of ini- 
tial payment did not show variance 
under complaint for specific perform- 
ance, alleging making of initial pay- 
ment and tender of balance. Strahan 
v. Haynes, 33 Ariz. 128, 262 P. 995. 


[b] Immaterial variance as to de- 
scription of property.—Cairncross v. 
McGrann, 37 Minn, 130, 33 N.W. 548. 


87. Johnston v. Jones, 85 Ala. 286, 
4 So. 748; Bogan v. Daughdrill, 51 Ala. 


ae 


[a] Variance held fatal.—Differ- 
ence of one year between allegation 
and proof as to date of contract. 
a eee v. Jones, 85 Ala. 286, 4 So. 


88. Jones v. Mahone, 157 Ala. 105, 
47 So. 195: McDonald v. Walker, 95 
Ala. 172, 10 So. 225; Allen v. Young, 
88 Ala. 338, 6 So. 747; Webb v. Craw- 
ford, 77 Ala. 440; Ellerbe v. Ellerbe, 
42 Ala. 643; Williams v. Barnes, 28 
Ala. 613. 


89. Beckwith v. Clark, 188 F. 171, 
110 CCA 207. 


90. Beckwith v. Clark, supra. 


91. Ill—Lyman vy. Gedney, 114 Ill. 
388, 29 N.E. 282, 55 AmR 871. 


Mich.—Taft v. Taft, 73 Mich. 502, 
41 N.W. 481. 


Mo.—Kerr v. Smiley, 239 S.W. 501. 


Mont.—Milwaukee Land Co. vy. Rue- 
sink, 50 Mont. 489, 148 P. 396. 


aoe v. Smith, 290 Pa. 566, 139 


A 


Woop a ca v. Zane, 6 Munf. (20 Va.) 


[a] Variance is immaterial: (1) 
Where the evidence, although it does 
not technically correspond to the al- 


[§§ 528-530 


enforced; it does not require that the proof shall 
correspond with every immaterial detail that may 
be set forth in the pleading,®® but it relates to the 
substantial averments of the pleading which state 
the cause of action and to those only,®® so that, if 
the proof substantially supports the bill in its gen- 
eral aspect, it is sufficient.°? 
various codes of procedure®? that no variance shall 
be deemed material unless it has actually misled the 
adverse party to his prejudice has been applied in 
actions for specific performancé.®® 


[§ 530] (2) To Parol Contracts—(a) In General. 


Although in a few jurisdictions it seems to make 
no difference in its application,®* ordinarily the 


The rule laid down in 


= > 
legations, nevertheless supports them 
in their general scope and meaning. 
Milwaukee Land Co. v. Ruesink, 50 
Mont. 489, 148 P. 396. (2) Where the 
variances are circumstantial and, do 
not change the substantial merits 
enough to be regarded as changing 
the issues. Taft v. Taft, 73 Mich. 
502, 41 N.W. 481. (3) Where the sub- 
stance of the promise of decedents, 
alleged in a complaint for specific 
performance, to adopt plaintiff, and 
that at their death she would in- 
herit their property, was the promise 
to adopt, adoption giving the right 
to inherit, so that proof of promise 
to adopt, and declarations of dece- 
dents who had no children that plain- 
tiff should have their property when 
they died, was enough. Kerr v. 
Smiley (Mo.) 239 S.W. 501. 


{b] Equity inclined to disregard 
form.—Although the rule is that the 
allegata and probata ought to corre- 
spond, yet a court of equity always in- 
clines to get over form in favor of 
substance where the case in proof is 
clearly such as would, if properly set 
forth in the bill, entitle plaintiff to a 
decree. Zane v. Zane, 6 Munf. (20 
Va.) 406. 


92. See statutory provisions. 
ar Ind.—Farley v. Eller, 29 Ind. 


Mont.—Milwaukee Land Co. v. Rue- 
sink, 50 Mont. 489, 148 P. 396. 


N. Y.—Lobdell v. Lobdell, 36 N. Y. 
327, 2 Transcr. A. 363, 4 AbbPrNS 56, 
33 HowPr 347 [rev 32 HowPr 1]. 


Or.—Stokes v. Brown, 20 Or. 530, 26 
12) AS(Hule 


Ss. C.—Columbia Water Power Co. 
v. Columbia, 5 S.C. 225. 


[a] Wariance held immaterial: (1) 
Variance as to when and how the bal- 
ance of the purchase price was to be 
paid, where the subject matter, the 
parties, the consideration, and the ob- 
ligation to make payment were proved 
as alleged. Milwaukee Land Co. v. 
Ruesink, 50 Mont. 489,148 P. 396. (2) 
Allegation that contract is in favor 
of J. J. Stokes and is dated Aug. 21, 
1889, and proof that contract is in 
favor of J. J. Stokes & Co., and is 
dated June 20, 1889. Stokes v. Brown, 
20 Ore. 530, 26 P. 561. (3) Alleging 
a Sale, proving a Lobdell v. 


n fb] peaweree aoe prove that 
e has been misled. tokes v. B 
20 Or. 530, 26 P. 561. Bee 


94. Minn.—Cairncross v. M 
37 Minn. 130, 33 N.W. 548. oo 


N. Y.—Lobdell v. Lobdell, 36 N. Y. 
327, 2 Transcr. A, 363, 4, AbbPrNS 56, 
33 HowPr 347 [rev 32 HowPr akils 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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rule as to variance is applied with greater strictness 
in the case of oral contracts than otherwise.?> How- 
ever, a slight variance as to the time when®® or the 
place where®’ the contract was made has been held 
Also, where plaintiff offers to pay the 
balance of the purchase price, a variance as to the 
time plaintiff was to pay installments on the pur- 


immaterial. 


chase price is immaterial.?8 


[§ 531] (b) Enforcement of Defendant’s Version 
Although some of the early ecasés hold 
to the contrary,®® as a general rule, where defend- 


of Contract. 


Haight v. Child, 34 Barb. 186; Har- 


ris v. Knickerbacker, 5 Wend. 638. 


Pa COR v. Blythe, 3 Hayw. 


Tex.—Briscoe v. Bright’s Adm’r, 
(Commn. A.) 231 S.W. 1082 [rev (Civ. 
A.) 202 S.W. 183]. 


Ieng.—Mortimer v. Orchard, 2 Ves. 
Jr..243, 30 Reprint 615. 


See also McCullough v. McCullough, 
Hoa NVashy 625.) 280. —. 400, 280 Ps u995 
(holding adopted child under probate 
decree reserving rights in action to 
enforce contract to make will not 
limited thereby to proof of precise 
contract originally alleged). 


“In other words, eliminating every 
allegation not substantially supported 
by evidence and eliminating all proof 
not fairly alleged, if there be left 
sufficient evidence of a contract which 
meets the requirements of the law, 
then the objection of variance between 
the allegations and the proof, arising 
as,it does upon the sufficiency of the 


evidence to support the judgment 
should be overruled.” Briscoe v. 
Bright, (Tex. Commn. A.) 231 S.W. 


1082, 1084 [rev (Civ. A.) 202 S.W. 183]. 


[a] Variance held material.—Vari- 
ance as to payment of interest on 
price. Harris v. Knickerbocker, 5 
Wend. (N. Y.) 638. 

[b] Variance held immaterial: 


(1) Alleging a verbal agreement on 
the part of deceased to cancel certain 
notes in consideration of ‘‘legal serv- 
ices theretofore and thereafter to be 
rendered” by plaintiff, and proving 
suck promise if plaintiff would con- 
tinue to do decedent's work as he had 
done, as long as decedent lived. Bris- 
coe v. Bright, (Tex. Commn. A.) 231 
S.W. 1082 [rev (Civ. A.) 202 S.W. 183]. 
(2) Alleging parol contract to con- 
vey ten acres of land, proving con- 
tract to convey two acres by absolute 
deed, and the right to enjoy the use 
and occupation of eight acres so long 
as plaintiff retained and operated his 
sawmill upon the two-acre tract. 
Cairneross v. MeGrann, 37 Minn. 130, 
33 N.W. 548. 


[c] Admission of parol contract 
essentially different from that al- 
leged in the bill does not authorize 


a decree for performance. Haight v. 
@hildiy 34. Barb. GNA Y.)eAS86: 
95. Ala.—Adams -v. Powell, 205 


Ala. 91, 87 So. 346; Pepper v. Horn, 
197 Ala. 395, 73 So. 46; Jones v. Ma- 
henner 57 Ala. 105,47 So. 19522 Price 
v. Bell, 91 Ala. 180, 8 So. 565; Allen 
v. Young, 88 Ala. 338, 6 So. 747; Hl- 
lerbe v. Ellerbe, 42 Ala. 643; Williams 
v. Barnes, 28 Ala. 613; Sims v. Mc- 
Ewen, 27 Ala. 184; Goodwin v. Lyon, 
4 Port. 297. 


Fla.—Maloy v. Boyett, 53 Fla. 956, 
43 So. 243. 


Ga.—Rives v. Lamar, 94 Ga. 186, 21 
S.IE. 294. 


Md.—Chesapeake, etc., Canal Co. v. 
[58 C. J.—75] 
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thus varied. 


Young, 3 Md. 480. 


Mich.—Kimball v. Batley, 174 Mich. 
544, 140 N.W. 915; Brown v. Brown, 
47 Mich. 378, 11 N.W. 205; Munsell v. 
Loree, 21 Mich. 491; Bomier v. Cald- 
well, 8 Mich. 463; Wilson v. Wilson, 
6 Mich. 9. 


Mo.—Hayworth v. Hayworth, 236 
S.W. 26; Walker v. Bohannan, 243 Mo. 
119, 147 S.W. 1024; Oliver v. Johnson, 
238 Mo. 359, 142 S.W. 274. 


N. J.—Banks vy. Weaver, 
AMEDD. 


Va.—Anthony y. Leftwich, 3 Rand. 
(24 Va.) 238. 


W. Va.—McCully v. McLean, 48 W. 
Var 625,887 Saki 1559. 


As to proof of oral contracts see in- 
fra ($$ 555,) 556. 


“Tn no other class of cases is cor- 
respondence between the allegations 
of the bill and the proof produced to 
establish them more rigidly exacted.” 
pepuer ve torn, 197 Alas 395,573 -50- 


{a] Examples of fatal variance: 
(1) Allegation that agreement was to 
convey to wife, proof that agreement 
was to convey to husband, and that 
the husband afterward directed the 
conveyance to be made to the wife, to 
which the other party assented. Wil- 
son v. Wilson, 6 Mich. 9. (2) Alleg- 
ing contract of decedent to give all 
his property, proving contract to give 
farm. Walker v. Bohannan, 243 Mo. 
119, 147 S.W. 1024. (3) An allega- 
tion of a contract for the purchase 
of land for cash payable at a time 
certain and proof that the contract 
was subsequently modified to pro- 
vide for payment at an indefinite time. 
Gachet v. Morton, 181 Ala. 179, 61 So. 
817. 


[b] Material variance as to de- 
scription of property.—(1) Munsell v. 
Loree, 21 Mich. 491. (2) Misdescrip- 
tion through error in misplacing the 
initial point so that acre for which 
conveyance was sought was mis- 
placed at least the width of railroad’s 
right of way. Price v. Bell, 91 Ala. 
180, 8 So. 565. 


96. Sherman y. Sherman, 190 Ala. 
446, 67 So. 255. 


(Ch.) 48 


97. Jenkins v. Gordon, (Mo. A.) 256 
S.W. 136. 
[a] Variance held immaterial. 


Alleging oral contract to adopt en- 
tered into in town named, proving 
that it was made on a farm ten miles 
from such town. Jenkins v. Gordon, 
(Mo. A.) 256 S.W. 136. 


98. Ashmore v. Evans, 11 N. J. Eq. 
alia 
99. Levandowski v. Althouse, 136 


Mich. 631, 99 NW 786; Byrne v. Ro- 
maine, 2 Edw. (N. Y.) 445. 


[a] Thus, where complainant de- 
eclared on oral contract and defendant 
alleged and the proof showed the 
contract to be written, complainant 
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ant, in a suit on an oral contract, sets up a con- 
tract different from that alleged by plaintiff, and 
defendant’s version is sustained by the proof, and 
plaintiff’s acts of part performance apply equally 
well to either version, plaintiff' or defendant? 
may have specific performance of the contract as 


[§ 532] (3) To Allow Partial Recovery. An ap- 
parent exception to the equity doctrine as to vari- 
ance is found in the rule that plaintiff may be per- 
mitted to recover a portion of his claim.* 


However, 


cannot enforce such written contract 
in that action. Levandowski v. Alt- 
house, 136 Mich: 6315599" NJW. coos: 


[b] | In Alabama defendant may ob- 
tain specific performance of the con- 
tract as varied if he requests it, but 
plaintiff cannot. Sims v. McEwen, 27 
Ala. 184. 


1. U. S.—Bradford v. The Union 


Bank of Tennessee, 13 How. 57, 14 
L. Ed. 49. 
Fla.—St. Andrews, etc., Land Co. 


v. Campbell, 5 Fla. 560, 566, 567. 


Va.—McComas v. Easley, 21 Gratt. 
(62 Va.) 238. 


, W. Va:—Norfolk, ete., Ry Coss Me- 
Garry, 52 W. Va. 547, 44 S.H. 236; 
West Virginia Oil, etc., Co. v. Vinal, 
14 W. Va. 637. 


_ Eng.—Mortimer v. Orchard, 2 Ves. 
Jr. 243, 30 Reprint 615. 


[a] Illustration.—Where the bill 
stated one case and plaintiff’s only 
witness proved another, and the two 
defendants by answer stated a dif- 
ferént one from them both, perform- 
ance was decreed on the statement of 
the answers. Mortimer v. Orchard, 2 
Ves. Jr. 243, 30 Reprint 615. 


[b] Election as to remedy.—The 
court may, on proof of the contract 
set up by defendant, either dismiss 
the bill or give plaintiff his election 
between specific performance of the 
contract as proved and a rescission. 
Gee ase v. Hasley, 21 Gratt. (62 Va.) 


2. Thompson v. Hawley, 14 Or. 199, 
12eP 26s Garrettsy. Goll, 61 aWiomvier 
221, 56 S.B. 351. 


3. Ala.—Homan v. Stewart, 
Ala. 644, 16 So. 35; 
drill, 51 Ala. 312. 


Apart e! v. Conner, 6 Harr. & J. 


Mich.—Prendergast v. Prendergast, 
206 Mich? 525, 173 IN. W. 3%i- 


Nev.—Brandon v. West, 28 Nev. 500, 
83 P. 327, 29 Nev. 135, 85 P. 449, 88 
PP Ls0: 


S. C.—Latimer v. Marchbanks, 57 S. 
C. 267, 35 S.E. 481. 


[a] Reason for rule.—The rule of 
secundum allegata et probata means 
no more than that recovery cannot be 
had on a claim foreign to or not en- 
compassed by the pleadings; that re- 
covery whether in whole or in part 
must be according to that which is 
alleged and proved; it does not follow 
that plaintiff must prove every al- 
legation and recover in full or not at 
all. Prendergast v. Prendergast, 206 
Mich, 525, 173 N.W. 377. 


[b] Examples of part performance 
granted: (1) Sale of thirty-three acres 
alleged, decree for twenty. Latimer 
v. Marchbanks, 57 S. C. 267, 35 S.B. 
481. (2) Alleged sale of four hun- 
dred acres, decree of eighty acres. 
Bogan v. Daughdrill, 51 Ala. 312. (3) 
Allegation that plaintiff bought lot 21 
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in a suit to enforce a parol gift, proof that a whole 
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tract was given has been held not to support an 


[§ 533] A. Presumptions and Burden of Proof— 
The usual rules as to presumptions 
in civil actions® are applicable in actions to enforce 
specific performance of contracts.* As in other civil 
actions? the burden of proof rests upon the party 
who has the affirmative of the issue.® 
is primarily on the party seeking for specific per- 
formance to show his right® in equity and good con- 
science?® to the relief sought, and on the person 
against whom such relief is sought to establish his 
affirmative defenses.11 So, when a person not a party 
to a contract of sale sues for specifie performance, 
he has the burden of showing an assignment of the 
contract to him,” and notice thereof to the vendor 
or his agent,!* or that he had assumed the obliga- 
tion of the contract and become bound to defendant 
In an action against a ven- 


1. In General. 


for its performance.** 


in block 2 in the city of Anniston, 
proof that he bought only a part of 
that lot. Homan v. Stewart, 103 Ala. 
, 644, 16 So. 385. (4) Allegation to con- 
vey eighty acres, proof as to forty 
acres, Prendergast v. Prendergast, 
206 Mich. 525, 173 N.W. 377. 


4 Rives v. Lamar, 94 Ga. 186, 21 
S.E. 294. 


5. See Evidence §§ 25-88. 


6. Pearce v. Third Ave. {mpr. Co., 
221 Ala. 209, 128 S 396; Enslen v. 
Woodlawn Realty, ete., Co., 210 Ala. 
40, 97 S 80; Bealmear v. James, 147 
Md. 274,128 A 40; Luczak v. Mariove, 
92 N. J. Eq. 377, 112 A. 494 [aff 93 N. 
J. Eq. 501,°216. A. 92515. ,Orfield v. 
Harney, 83 N.. D. 568, 157 N.W. 124. 
See cases infra text and note 18; and 
passim §§ 534-542. 


7. See Evidence §§ 13-24, 


8. See infra note 9 et seq. See 
also infra §§ 534-542. 

9. Ala.—McCarty v. Schleihauf, 
218 Ala. 85, 117 So. 678; American 


Book Co. v. State, 216 Ala. 367, 113 So. 
592. 


Cal.—W indsor 
492, 57 P. 386. 


Fla.—Charbonier vy. Arbona, 63 Fla. 
384, 57 So. 887. 


Ill.—Brach vy. Matteson, 298 Ill. 387, 
131 N.E. 804. 


Ind.—Swales 
282, 26 N.E. 62. 


Md.—Gordon 
119 A. 267. 


Mich.—Kapelovitch v. 
Mich. 427, 203 N.W. 134. 


Mo.—Hobbs v. Hicks, 320 Mo. 954, 
8 S.W.(2d) 966; Dazey v. Elvin, 153 
Mo. A. 435, 184 S.W. 85. 


Mont.—Hayes v. Moffatt, 83 Mont. 
24a 2ideks 433. 


N. J.—Kelleher v. Bragg 
Eq. 25,124 A 530 [aff 97 N. 
128 A. 921]. 


N. D.—Meyer v. First Nat. Bank, 
48 N. D. 1006, 188 N.W. 580. 


Okl.—Spradling vy. Glenn, 
75, 218 P. 824. 


v. Miner, 124 Cal. 


v. Jackson, 126 Ind. 


v. Gross, 141 Md. 490, 


White, 230 


SGP ING de 
Eq. 547, 


2 


95 Okl. 


XVI. EVIDENCE — 


[By Apert DrForest TYLER] 


The burden 


eurred.!® 


S. D.—-Smith v. Johnson, 30 S. D. 
200, 188 N.W. 18. 


Tex.—Waller v. Ross, (Civ. A.) 284 
S.W. 228. 


Va.—Tazewell Coal, ete., Co. v. Gil- 
lespie,, 113s Vial 134; 114" Vasil 4ats a 75 
S.E. 757; Hagan vy. Taylor, 110 Va. 
9 65 SS. 4872 


Alta.—Franco Belgian Inv. Co. v. 
Duggan, 15 Alta. L. 243. 


10. Kamenjarin v. Williams, 327 
Ill. 261, 158 N.E. 568; Harney v. Hell- 
gren, 322 Ill. 126, 152 N.E. 481; EHEise- 


.man vy. Josephthal, 71 Misc. 288, 228 


N.Y.S. 699. 


11. U. S.—Millward v. Vulcan Fur- 
nace, étc., Co., 26 F,(2d) 78; Union 
Switch, etce., Co. v. Day, 16 F.(2d) 4 
feert iden, 273. U. S756, 4% S.Ct 4459) 
71 L. ed. 876). 


ea o v. Underhill, 24 Ark. 
124. 


J11.—Weece v. Gaunt, 327 Ill. 21, 158 


N.E. 353; Eaton v. Schneider, 185 Ill. 
508, 57 N.B. 421. 
“eee Crawford vy. Paine, 19 Iowa 


Ky.—Lexington y. Lindsay, 2 A. K. 
Marsh. 443. 


La.—Vanek vy. Mason, 4 L. A. (Or- 
leans) 213. 


N. J.—Crandall v. Graham, 93 N. J. 
Hae 675; 115 A. 78) Latt <93° IN, al 
675, 117 A. 926]; Cramer v. Mooney, 
59 N. J. Hq. 164, 44 A. 625. 


N. Y.—Hamilton College v. Rob- 


erts, 223 N. Y. 56, 119 N.E. 97; Ferus- 
sac v. Thorn, 1 Barb. 42; Bergens v. 
Zimmerman, 131 Misc. 488, 226 N.Y.S. 
Ges Wheeler v. Wheeler, 2 N.Y.S. 
496. , 


Or.—Jensen v. Anderson, 
OMI Gs) Ges Sealey 


Tex.—Durst v. Swift, 11 Tex: 273; 
Morgan vy. Harper, (Commn. A.) 219 
S.W. 888 [rev on another ground 236 
S.W.. 71]. 


Wash.—Fox v. McKeown, 154 
Wash. 34, 280 P. 939; Kleeb v. Mc- 
Inturff, 71 Wash. 419, 128 P. 1076. 


W. Va.—Harper v. Virginian R. Co 


122 Or. 


76 W. Va. 788, 86 S.B. 919, AnnCas!157 N.W. 124. 


cuniary compensation.'® 
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allegation of the gift of a part.* 


dor for specific performance of a contract to sell, 
inability of defendant to perform because of want 
of title is a matter of defense to be proved by him;*® 
and where a contract provides that it shall be un- 
enforceable if certain events occur within a specified 
time, the burden is on defendant, setting up such 
provisions as a defense, to prove that they have oc- 


Inadequacy of remedy at law. In a suit to enforce 
a contract other than one for the sale of land, the 
burden is on plaintiff to show that ordinary reme- 
dies at law are inadequate;!7 but in the case of a 
contract for the sale of land, it will be presumed 
that a breach cannot adequately be relieved by pe- 
It will not be presumed — 
that the shares of stock in a close corporation can — 
either be procured on the market, or that they have 


1918D 


[a] 
action 


1081. 


Rule applied.—(1) In lessee’s 
for specific performance of 
option to purchase, defendant pur- 
chaser from lessor had the burden 
of proving lessee consented to sale 
free from option. Weece v. Gaunt, 
327 TIS 21, 158 NH. (353 92)" Ine 
suit to enforce specific performance 
of a contract to maintain a depot, the 
burden was on defendant railroad 
company to show that it could no 
longer perform the contract consist- 
ently with its duties to the public or 
without being itself unduly burdened. 
Harper v. Virginian R. Co., 76 W. Va. 
788, 86 S.E. 919, AnnCas1918D 1081. 


{[b] Bad faith in exercise of op- 
tion.—In a suit for specific perform- 
ance of an option contract which the 
grantor refused to perform, the bur- 
den of showing bad faith or an un- 
reasonable exercise of the 


was upon the grantor. Hamilton 


option — 


College v. Roberts, 223 N. Y. 56, 119% 


N.E. 97. 


12. Kellogg v. Kartte, 323 Ill. 443, 
154 N.E. 231; Kapelovitch v. White, 
230 Mich. 427, 203 N.W. 134. 


13. Kapelovitch v. White, 
Mich. 427, 203 N.W. 134. 


14. Kellogg v. Kartte, 323 Ill. 443, 
154 N.B. 231. 


15. 
Mullen, (Tex. Civ: A.) 268 'S:wa 0iMe 


16. Bergens v. Zimmerman, 131 
Misc. 488, 226 N.-Y.S. 275. 


[a] Conditions subsequent.—Pro- 
visions avoiding, at the end of one 
year, a contract for the sale of land 
in caSe of the purchaser’s death, or 
the failure of his company, or gen- 
eral business depression, are not con- 
ditions precedent to the enforcement 
of the contract, but are conditions 
subseauent, and defendant has the 
burden of proving the existence of 
such conditions as affirmative de- 
fenses. Bergens v. Zimmerman, 131 
Misc. 488, 226 N.Y.S. 275. 


17. Leach v. Fuller, 65 Colo. 68, 
173 P. 427; Anders v. Crowl, 210 Iowa 
469, 229 N.W. 744. 


18. Orfield v. Harney, 33 N. D. 568, 


230 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Tyrrell-Combest Realty Co. v. 


ia 
a 
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any market value.19® 


[§ 534] 2. Existence and Terms of Contract. The 
burden is on plaintiff to show the existence of the 
contract sought to be enforced? and its terms ;*1 
and no presumptions will be indulged in favor of 
the execution of a contract whereby an aged widow 
consents to the distribution of the estate among her 
So, where two signers of a contract, 
sued for specific performance, claim that the con- 
tract was not to become operative unless signed by 
a third person, the burden is on them to prove such 
In the absence of definite terms in a 
contract for the sale of land, the court, will, if nec- 
essary, presume that a mortgage to be executed in 
part payment of the price was to be payable on 
demand, and to earry the legal rate of interest 


children.?? 


defense.2 


after demand.2+ 


[§ 535] 3. Validity of Contract in General. The 
burden is on defendant, setting up the invalidity 


19. Safford v. Barber, 74 N. J. Eq. 
352, 70 A. 371. 


20. Ark.—Standard Rice Milling 
Won ve Scotty 174 Ark, 1180) 295. S.W.. 
401; Chittim v. Gossett, 228 S.W. 393; 
Vaughan y. Callaway, 94 Ark. 621, 126 
S.W. 1067. 


Cal.—Laird v. McPhee, 90 Cal. A. 
56, 20) be DOL: 


Ill. Brach v. Matteson, 298 Ill. 387, 
131 N.E. 804; Mould v. Rohm, 274 
Ill. 547, 113 N.E. 991; Godschalk v. 
Fulmer, 176 Ill. 64, 51 N.E. 852. 


Iowa.—Lockie v. Baker, 206 Iowa 
21, 218 N.W. 483; Ross v. Ross, 148 
Iowa 729, 127 N.W. 1034. 


Md.—Travelers’ Ins. Co. v. Scott, 
154 Md. 414, 141 A. 348; Rickard v. 
Neff, 130 Md. 89, 99 A. 940. 


Mass.—-Bradley v. Haven, 208 Mass. 
300, 94 N.E. 268. 


Mich.—Kraus vy. Vandevanter, 237 
Mrrehiolos. 2d l “NIWi= 953) (Clute ov. 
Clute, 230 Mich. 372, 202 N.W. 952; 
Drolshagen v. Drolshagen, 230 Mich. 


444, 202 N.W. 959. 


Minn.—Koch vy. Fischer, 122 Minn. 
123, 142 N.W. 18. 


Mo.—Koob v. 
S.W. 102. 


Ousley, (Mo.) 240 


Nev.—Forsyth v. Heward, 41 Nev. 
BOD, Ob. k2 1. 
N. J.—Smith v. Meyer, 107 N. J. 


Eg. 590, 153 A. 591. 


Okl.—Johnston v. Baldock, 83 Okl. 
285, 201 P. 654. 


Ss. C.—Williams v. Bruce, 110 S. C. 
421, 96 S.E. 905. 


Via Starkg eVekstaliyed sop Vad 10, 
112 S.E. 680. 2 


[a] Acceptance of offer.—(1) One 
seeking specific performance of agree- 
ment to make an oil lease must prove 
that he accepted the owner’s offer to 
Jease.- Laird v. McPhee, 90 Cal. A. 
136, 265 P. 501. (2) The agent of the 
trustees of land wrote to plaintiff, of- 
fering ‘him the land for a_ certain 
price, but mentioning no rights of 
way. Plaintiff replied, ordering the 
agent to close the deal, stating that 
he understood that “rights of way are 
included as we talked.” Subsequent- 
ly the agent wrote plaintiff, stating 
that the matter was closed, and that 
the rights of way as he understood 
were included ‘as we talked over.” 
The last letter was not received by 
plaintiff until after he had received 
from one of the trustees a letter de- 
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of the contract as a defense, to establish such de- 


Certainty. 


ner.°° 


tial or fiduciary 


clining to sell the property. It was 
held, in an action by the purchaser 
for specific performance of the con- 
tract, that the burden was on plain- 
tiff to show an acceptance of his 
counter offer by the agent before the 
agent’s authority was terminated by 
the letter sent plaintiff by the trus- 
tee, and there could be no recovery 
where there was no evidence on which 
it could be determined when the let- 
ter from the agent to plaintiff in re- 
ply to his counter offer was put in 
the mail. Bradley v. Haven, 208 
Mass. 300, 94 N.E. 268. 


[b] Contract to bequeath or de- 
vise.—Burden of proving agreement 
to leave property by will is on plain- 
tiff when the genuineness of dece- 
dent’s signature is denied under oath. 
Shisler v. Catholic Cemetery Impr. 
Assoc., 207 Iowa 306, 222 N.W. 838. 


[c] Application of doctrine de 
minimis non curat lex.—Where Ge- 
fendant claimed that there was no 
contract in that acceptance did not 


comply with offer as to payment of |' 


taxes for twelve days, plaintiff was 
not entitled to specific performance 
under the maxim de minimis non cur- 
at lex, in the absence of proof as to 
the amount of the difference between 
what should be the taxes for the 
twelve days, which the offer required 
should be prorated. Brach v. Matte- 
son, 298 Ill. 387, 131 N. E. 804. 


[d] Statutory provisions;  veri- 
fied denial. Under Rev. St. (1919) § 
1415, verified answers, denying sign- 
ing and delivery of an alleged con- 
tract, imposed the burden on _ plain- 
tiff to prove its execution. Meredith 
v. Brock, 322 Mo. 869, 17 S.W.(2d) 
345. 


21. ° U. S.—Monsanto Chemical 
Works v. Jaeger, 42 F.(2d) 1018 [aff 
31 F.(2d) 188]; Moyer v. Butte Min- 
ers’ Union, 246 F. 657, 158 CCA 613 
faff 232 F. 788, and certiorari den 245 
Ge eSMGrl w388:Ct 1 Ove 62 ed. 254.00], 


Ark.—Chittim v. Gossett, 228 S.W. 
3. 


Tll.—Brach v. Matteson, 298 Ill. 387, 
131 N.E. 804; Godschalk v. Fulmer, 
176 Ill. 64, 51 N.E. 852. 

Minn.—Koch v. Fischer, 122 Minn, 
235 Lag IN Wie Loe 


Mo.—Adrian v. 
Corp., 286 S.W. 96; 
240 S.W. 102. ; 

22. In re Panko, 83 Nebr. 145, 119 
N.W. 224. 


Burden of proving fraud where con- 


Republic Finance 
Koob vy. Ousley, 


enforced is on plaintiff. 
a contract to do something forbidden by law is pre- 
sumed to know that such contract is invalid.2§ 


[§ 536] 4. Fraud or Mistake. 
specific performance, will not be presumed,*! but 
is an affirmative defense which must be proved like 
any other fact;*? but where one holding a confiden- 


fense.*° So where defendant defends on the ground 
that his offer to contract was withdrawn before the 
contract was executed, he must establish such de- 
fense,°® but the burden of proving ratification of an 
agent’s acts im signing the contract sought to be 


O7 
7 


One seeking to enforce 


Where a contract to convey land is 
sought to be enforced, the burden is on plaintiff to 
prove that it contains all the material terms?® ex- 
pressed in a clear, definite, and unequivocal man- 


Fraud, defeating 


relation to another brings suit for 


fidential relations exist see infra § 
536. 


23. Stanton v. Singleton, 
Unrep. Cas. 129,954 P. 587. 


24 iuczak v. Mariove, 92 N. J. Eq. 
377, 112 A. 494 faff.93 IN. Ji Hq. 502, 
116 A. 925]. 


25. Chianese v. Cachia, 3 N. J. 
Mise. 1224, 131 A. 60; Coppolina v. 
Radice, 30 Oh. A. 179, 164 N.E. 643. 


[a] Rule applied.—(1) Where a 
vendor, on being sued for specific per- 
formance, set up the affirmative de- 
fense that she had a husband living 
at the time of the contract, and hence 
specific performance could not be had 
against her because of her husband’s 
failure to join, the burden was on 
her to prove such defense. Chianese 
Ve Cachia. 3) IN. Ja vuisSoseliaiad 9 te te cae 
60. (2) One asserting contract was 
invalid because of ‘his intoxication at 
time of execution thereof had burden 
to prove invalidity. Coppolina v. 
Radice, 30: Oh..A. 17/9, £64 N.E. 643... 


26. Kuehnle v. Augustin, 333 nas 
3), 164 N.B&. 194. 


a Koob v. Ousley, (Mo.) 240 S.wW. 
02. 


6 Cal. 


28. C. D Gammon Co. v. Standard 
to gh etc., Bank, 327 Ill. 489, 158 N.E. 
0. 


[a] Ilustration.—Plaintiff is pre- 
sumed to know that contract to erect 
a garage and stable violated a zoning 
ordinance limiting buildings to 8 
horse stalls only. C. D. Gammon Co. 
v. Standard Trust, ete., Bank, 327 
Ill. 489, 158 N.E. 810. 


29. Allman v. Rich, 76 Cal. A. 601, 
245 RP. 439; 


30. Allman v. Rich, supra; Wrest- 
leryy. duppy,. 20m Mil 1245 Sin ING. 
404; Godschalk v. Fulmer, 176 Ill, 64, 


51 VN. EB. 852: 5 
31. See cases infra note 32. 


32. Ill.-—Kuska vy. Vankat, 341 Ill. 
358, 173 N.H. 343; Voris v. McIver, 
339 Tll. 340, 171 N.H. 263; Krabben- 
hoft v. Gossau, 337 Ill. 396, 169 N.E. 
258; Mackie v. Schoenstadt, 307 IIl. 
398, 138 N.E. 686; Woodrow v. Quaid, 
292 D1 27, 126 NEB. 583. 


Iowa.—Fear v. Fear, 152 Iowa 700, 
133 N.W. 109. 


Ky.—Singer vy. Campbell, 217 Ky. 
830, 290 S.W. 667. 
Mass.—Park v. Johnson, 4 Allen 


259. 


Tex.—Jackson v. Goldberg, (Civ. 


1188 [58 C.J.] 
specific performance of a contract between them, the 
burden is on him to estabhsh the validity of such 
contract.?* ‘The burden of proof is on defendant 
to make out his defense of mistake.** So, where 
defendant alleges that a provision in a lease giving 
plaintiff an option to purchase the premises was 
inserted by mistake, the burden is on defendant to 
overcome the presumption that when he signed the 
lease he knew that it contained the option sought 
to be enforced.*® 


[§ 537] 5. Fairness of Contract, and Sufficiency 
and Adequacy of Consideration. Where defendant 
seeks to show that a contract is unfair and inequita- 
ble by reason of extrinsic facts not disclosed by the 
contract itself, the burden is on him to prove such 
facts as a defense.*® On the other hand, it has been 
held that where a vendee seeks to enforce a contract 
by executors for the sale of land belonging to the 
estate, the burden of proving that the price agreed 
to be paid was adequate is on plaintiff,?* and that in 
a suit for performance of an alleged adoption con- 
tract by decedent, complainant must not only estab- 
lish the execution of the contract and full perform- 
ance on her part, but also must show that the agree- 
ment was full and complete, certain, fair, and just 
in all its parts and provisions.** In jurisdictions 
where the statute declares that specific performance 


A.) 283 S.W. 860. 
Mich.—Hodgson v. Lamberson, 


933° Mich 425. 207 N.W. 16 [super- | @wyer, 

3 Mich. 425, .W. s is Ripert 

seding op. 203 N.W. 842]. contract was fair 
Mo.—Jewell Realty Co. v. Dierks, 


322 Mo. 1064, 18 S.W.(2d) 1043. 1082]. 


SPECIFIC PERFORMANCE 


tiff, an attorney, to his client, since 
deceased, plaintiff, a vigorous young 
had burden of proving that 
Bright v. Briscoe, 
(Tex. Civ. “A.)* 202 “S.W. 1838 irev on 
other grounds (Commn. A.) 231 S.W. 


[8§ 536-538 


of a contract cannot be enforced if the party against 
whom performance is sought has not received an 
adequate consideration, or if it is not, as to him, 
just and reasonable,*® it has been held that, while a 
valuable consideration will be presumed where the 
contract is in writing,*® and the burden is on de- 
fendant seeking to invalidate a written contract for 
want of a sufficient consideration to support it, to 
prove such defense,4! yet it will not be presumed 
that there was an adequate consideration*? and 
plaintiff has the burden of showing both that the 
consideration was adequate*® and that the contract 
was in all respects fair and just.*# 


Partial failure of consideration. The burden is 
on defendant to establish his defense of partial fail- 
ure of consideration for a contract to sell land.*° 


[{ 538] 6. Contracts within Statute of Frauds; 
Part Performance. Where a vendee sues to enforce 
specific performance of a contract for the sale of 
land and defendant denies the contract, the burden 
is on plaintiff to show that the contract was executed 
in compliance with the requirements of the statute 
of frauds.4® So the burden is on plaintiff to show, 
either that a contract within the statute of frauds 
was in writing;** or that it has been fully*® or part- 
ly*® performed, and that the acts relied on as part 


is as to them 
Windsor v. 


whether the contract 
just and reasonable?” 
Miner, supra. 


44. Ehrhart v. Mahony, 170 Cal. 
148, 148 P. 934; Kaiser v. Barron, 153 
Cal. 788, 96 P. 806; White v. Sage, 149 
Cal. 613, 87 P. 193; Windsor v. Miner, 


N. J.—Pattbere v. Gott, 102 N. J. 
Mg. std, LA0tAs A915. 


Or.—Schlussel v. Hays, 89 Or. 463, 
AAP a. 


Tex.—Bright v. Briscoe, (Civ. A.) 
202 S.W. 183 [rev on other grounds 
(Commn. A.) 231 S.W. 1082]. 


fa] Illustrations.—(1) A brother 
in whom his sister imposed implicit 
confidence has the burden to show 
that there was no deception, misun- 
derstanding, or undue influence in ob- 
taining an attempted assignment of 
property subject to testamentary 
trust. Pattberg v. Gott, 102 N. 
Bq. 371, 140 A. 795. (2) In action-for 
specific performance of a parol agree- 
ment to convey land, where plaintiff 
had for many years assisted prom- 
isor in the management of her prop- 
erty and advised her concerning her 
business affairs, the presumption of 
invalidity of the agreement raised by 
confidential relationship of the par- 
ties can be overcome only by clear 
proof of good faith of former and full 
knowledge and independent consent 
of latter. Schlussel’ v. Hays, 89 Or: 
463, 174 P: 722. (3) Where a broker 
sues for specific performance of a 
contract to sell to him realty listed 
with him for sale to others, he has 
the burden of proving that the agency 
had been dissolved, and that ‘he fully 
informed the owner of the facts com- 
ing to his knowledge during the agen- 
cy, with regard to the value or mar- 
ket price of the property, and that 
the owner,. with such knowledge, vol- 
untarily sold the property to plain- 
tiff, without deception by the latter. 
Jewell Realty Co. v. Dierks, 322 Mo. 
1064, 18 S.W.(2d) 1048. (4) In suit 
for specific performance of oral con- 
tract to cancel notes given by plain- 


For later cases, developments and 


34. Cawley v. Jean, 189 Mass. 220, 


75 N.B. 614; Western R. Corp. v. 
Babcock, 6 Mete. (Mass.) 346; Brad- 
bury v. White, 4 Me. 391; Palouse 


City Christ Church v. Beach, 7 Wash. 
Os Bemesy, IMs 


35. Meade v. Brown, 218 Mich. 556, 
188 N.W. 514. 


36. Chicago Title, ete., Co. v. Illi- 
nois Merchants’ Trust Co., 329 Ill. 334, 
160 N.E.. 597; Indianapolis Northern 
Tract. Co. v. Essington, 54 Ind. A. 286, 
LOO SNES 765, Laff ib4 Indy Al 2386p 99 
N.E. 757]. 


37. Bettcher v. Knapp, 94 N. J. Eq. 
s2an LO Aces oe as “ 


38. Mould v. 
113 N.E. 991. 


39. See statutory provisions. 


40. Porter v. Stockdale, 32 Cal. A. 
(Dra, US sey 


41. Saint v. Beal, 66 Mont. 292, 213 
P. 248. 


ete Feu ageks v. Knapp, 171 Cal. 59, 
~ 1140; orter v. Stockda 3 
Cal. A. 792,164 P. 33. roe oe 


43. Ehrhart v. Mahony, 17 
148, 148 P. 934; Kaiser v. eon tes 
Cal. 788, 96 P. 806; White v. Sage, 149 
Cal. 613, 87 P. 193; Windsor v. Miner 
124 Gal. 492, 494, 57 PB. 386" Porter vo 
Stockdale, 32 Cal. A. 792, 164 P. 33. 


ua the absence of any averment or 
evidence as to the value of the land 
involved in the controversy, either as 
to the whole of it or as to any portion 
of it, with nothing stated upon which 
to base any estimate of the value or 
worth of the option and privilege to 
purchase, how is the court to deter- 
mine whether defendants have re- 
ceived an adequate consideration or 


Rohm, 274 Ill. 547, 


124 Cal. 492, 57 P. 386; Johnson v. 
Bridge, 60 Cal. A. 629, 218 P. 5123; In- 
terior Securities Co. v. Campbell, 55 
Mont, 459, 178 P. 582. 


45. Williams v. 
Ala. 568, 70 So. 742. 


46. Clegg v. Bishop, 188 N. C. 564, 
TPA ASS Bs Ie, 


47. Allman v. Rich, 76 Cal. A. 601, 
245 P. 489; Smith v. Peterson, 71 W. 
Va. 364, 76 S.E. 804. 


48. Johnston v. Baldock, 83 
285, 201 P. 654. 


49. Ark.—Chittim v. 
S.W. 3938. 


Cal.—Wood v. Anderson, 
440, 249 P. 862. 


‘Ga.—Steed v. Bentley, 152 Ga. 267, 
109 S.E. 498, 499. 


Ind.—Luzader vy. Richmond, 128 
Ind. 344, 27 N.E. 736; Swales v. Jack- 
son, 126 Ind. 282, 26 N.E. 62. 


Minn.—Koch y. Fischer, 122 i 
123, 142 N.W. 18. mee 


Mo.—Townsend v, Hawkins, 45 Mo. 


Kilpatrick, 195 


Ok. 
Gossett, 228 


199e Car. 


e 


yen PACU Fetes ae eee 169 
pp. Div. 678, 155 N.Y.S. 169 
N. Y¥. 347, 118 N.E. 847]. baka 


Okl.—Johnston y. Bal 
285, 201 P. 654, Mae 


Va.—Wiley v. Colst 
10 SE. ae iston, 86 Va. 520, 


W. Va.—Smith v. Pet 
Va. 364, 76 S.B. 804, SEER Oe 


[a] Party seeking to enforce oral 
lease has the burden of proving part 
performance. Chittim vy. Gossett, 148 
Ark. 654, 228 S.W. 393. 


changes in the law see Annotations, same title and section number, 


§§ 538-541] 


performance were done in reliance on the ¢ontract.>° 


[§ 539] 7. Modification or Novation of Contract. 
Where plaintiff alleges that the contract was mod- 
ifted after its execution, he has the burden of prov- 
So the burden is on defendant 
to establish his defense that there had been a nova- 
tion whereby plaintiff agreed to pay an additional 


ing modification.>4 


price, but had failed to do so.*? 


[§ 540] 8. Rescission, Cancellation, or Abandon- 
Where defendant, while admit- 
ting the execution of the contract, claims that it 


ment of Contract. 


50. Danforth v. Laney, 28 Ala. 274 
(burden is on plaintiff to show that 
possession was under the oral con- 
tract if that is denied); Koch _ v. 
Fischer, 122 Minn. 123, 142 N.E. 18. 


51. Moody v. Kahn, 174 Ark. 1072, 
298 S.W. 353. 

So eyalliams=s ove Kalpatrick sy. £95 
Ala. 563, 70 So. 742. 

53. Voris v. McIver, 339 Ill. 340, 
171 N.E. 263; Selman v. Geary, 334 


Tll.-642, 166 N.E. 455; 
ton, 48 S. D. 205, 203 
S. D. 588, 211 N.W. 453. 


Huwe v. Moul- 
N.W. 457, 50 


54. Rae v. Klotter, 329 Ill. 59, 160 
N.E. 147. 
55. Robinett v. Hamby, 132 N. C. 


Soon toe) S907; Richardss ve Calley; 
(Tex. Civ. A.) 28 S.W.(2d) 1095 [con- 
forming to answer to certified ques- 
tions (Commn. A.) 23 S.W.(2d) 684, 
25 S.W.(2d) 329]. 


56. Ark.—Moody v. Kahn, 174 Ark. 
TOR 6 20S CSW oS tL Oxe Vo CELUtton:, 
142 Ark. 530, 219 SW. 28. 


Ill.—Gladstone v. Warshovsky, 332 
Ill. 376, 163 N.E. 777; Olson v. Fors- 
berg, 332 Ill. 266, 163 N.E. 697; O’Don- 
Nellis vn Henley, 327 Dlls. 406, 158° NE: 


692> Quinn v. Daly, 300 Tl 273, 133 
N.E. 290; Dorshe Tov Anshe Poland 
Cong. v. Cong. Bnai David Ohave 


Zedek, 300 Ill. 115, 133 N.E. 48; Brach 
v. Matteson, 298 Ill. 387, 131 N.E. 804; 
Turn Verein Biche v. Kionka, 255 Ill. 
892, 99 N.E. 684, 43. LRANS 44. 


Iowa.—Goettsch v. Weseman, 185 
Towa 1213) Wid INIW. 674. But. see 
Crawford v. Paine, 19 Iowa 172 (bur- 
den on defendant to establish default 
by way of avoidance). 


Ky.—Preece v. Wolford, 196 Ky. 


710, 246 S.W. 27. 

Md.—De Crette v. Bonaparte, 139 
Mad. 252, 114 A. 880. 

Mich.—Clute v. Clute, 230 Mich. 


872, 202 N.W. 952. 


Mo.—Hill v. Cheatham, 129 Mo. 71, 
Sh Siw 26. 


N. H.—Manchester Amusement Co. 
vy. Conn, 80 N. H. 455, 119 A. 69. 


N, Y¥.—N._R. S. 
Bernard 8S. Forman, 
Div. 591, 222 NYS 172; 
76 Mise. 71, 136, NYS 887 
App. Div. 908 mem, 142 
mem]. 


Okl.—Johnston vy. Baldock, 83 Okl. 
285, 201 BP. 654. 


SP C.—Pennington: Vv. 
BEY SONS TAO SEO yb 


Tex.—Sweet v. Berry, (Civ. A.) 236 
S.W. 531; Cook v. Roberson, (Civ. A.) 
46 S.W. 866. 


[a] Covenant to renew lease.— 
Lessee suing for specific performance 
of a covenant to renew had the bur- 
den of proving the performance of its 
own covenant on which its right to 
renewal was conditioned. Manches- 
ter Amusement Co. v. Conn, 80 N. H. 


Realty Corp. v. 
Ine., 220 App. 
Hall v. Hyle, 
[app 157 
INES mesa: 


Pennington, 
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has been rescinded,®* canceled,®* or abandoned,** 
the burden is on him to prove such claim. 


[§ 541] 9. Performance by Plaintiff. 
has the burden of showing performance®® or an 
offer to perform®? on his part, or a valid excuse for 
failure to perform,®*® as by proof that such failure 
was caused by some default on the part of defend-. 


Plaintiff 


ant,°® or that defendant had waived the right to 


object.°° 


455, 119 A. 69. 


{b] Particular conditions.—(1) If 
lessee’s promise to clear timber be re- 
garded as precedent inducement, les- 
see, seeking specific performance of 
option to purchase, must show per- 
formance. Chicago Title, etc., Co. v. 
Illinois Merchants’ Trust Co., 329 Ill. 
334, 160 N.E. 597. (2) Assignee of. a 
land contract making assignment in- 
valid unless duplicate was furnished 
vendor had the burden of showing 
compliance. William F. Nance Realty 
Co. v. Wood-Wardowski Co., 242 Mich. 
110, 218 N.W. 680. 


{e] Furnishing abstract.—Ven- 
dors seeking specific performance of 
a contract requiring them to furnish 
an abstract showing merchantable ti- 
tle at the time fixed for performance 
had the burden of proving that they 
had furnished such an _ abstract. 
Sweet v. Berry, (Tex. Civ. <A.) 236 
Win bisa 


Burden on plaintiff vendor to show 
title see infra § 542. 

57. Ark.—Fox v. Hutton, 142 Ark. 
530, 219 S.W. 28. 

Tl].—Quinn v.. Daly, 300 Ill. 273, 133 
N.E. 290; Congregation Dorshe Tov 
Anshe Poland v. Congregation Bnai 


David Ohave Zedek, 300 Ill. 115, 133 
N.B. 48; Brach v. Matteson, 298 Mil. 
387, 131 N.E. 804. 

Iowa.—Goettsch v. Weseman, 185 
Iowa 1213, 171 N.W. 674. 

S. C.—Williams v. Bruce, 110 S. C. 
Ale BG Sale QOS, 

Tex.—McLemore v. Compton, (Civ. 


A.) 275 S.W. 487; Wilbanks v. Selby, 
CCA AD) 22 Sui: tiles 


58. U. S.—Texas Co. v. Herring, 19 
(2d) 56. 
Ark.—Fox v. Hutton, 142 Ark. 530, 
219 SW. 28. = 

Ill.— Gladstone v. Warshovsky, 332 
INN BASS WGSey GELB Th 

Ky.—Preece v. Wolford, 196 Ky. 
710, 246 S.W. 27. 3 

Mass.—Strumskis v. 
Mass. 550, 168 N.H. 157. 


N. D.—Johnson Constr. Co. v. Aus- 
tin, 55 N. D. 905, 215 N.W. 484. 


FE. 


Tilenas, 268 


Man.—McGregor Vv. Chalmers, 
11 DomLR 157, 24 WestLR 176. 


[a] Rule applied.—Where defend- 
ant contracted to sell plaintiff an in- 
terest in oil, gas, and mineral rights 
owned by her and her two sisters, 
and which were then in litigation 
with L, one of the conditions of the 
contract being that plaintiff would 
procure a release from L, and L 
thereafter made a release as to the 
interests of all three sisters before 
plaintiff had procured any enforceable 
agreement with him, plaintiff was not 
entitled to specific performance, with- 
out showing that he would have ob- 
tained the release, if defendant and 
her sisters had not made such settle- 
ment, and that his inability to per- 


The burden of proof is also on plaintiff 
to show his readiness, willingness, and ability to per- 
form his unperformed part of the contract.®? 


The 


form was caused by such settlement. 
Biles v. Gandy, 278 Fed. 150. 


[b] Excusing delay.—The party 
responsible for a substantial delay, 
where time is material, to be entitled 
to specific performance, must show 
facts excusing delay. Jchnson 
Constr. Co. v. Austin, 55 N. D. 905, 215 
N.W. 484. 


59, iKox a2 Mutton, 142 .Arke530- 
219 S.W. 28; Turn Verein Biche v. 
Kionka, 255 Ill. 392, 99 N.E. 684, 43 
LRANS 44; Preece v. Wolford, 196 
Ky. 710, 246 S.W. 27; Strumskis v. 
Tilenas, 268 Mass. 550, 168 N.E. 157. 


[a] Repudiation by defendant.— 
Where defendant had announced his 
intention not to complete the trans- 
action, plaintiff was not bound toe 
prove that he had tendered deed. 
Strumskis v. Tilenas, 268 Mass. 550, 
168 N.E. 157. 


60. Davis v. Folmar, 203 Ala. 336, 
83 So. 60; Mott v: Cline, 200 Cal. 434, 
253 P. 718; Goettsch v. Weseman, 185 
Towar @2035 Vil) sNeWi 1Giidese Nis hereise 
Realty Corp. v. Bernard S. Forman, 
Ine., 220 App. Div. 591, 2232 NYS 172. 


[a] Rule applied.—(1) Where a 
land sale contract of its own terms 
and force worked a forfeiture of the 
same on default in the payment of 
notes without affirmative action on 
the part of the vendor, such forfei- 
ture could be wajived, and the burden 
of showing waiver rested upon the 
complainant purchaser suing for spe- 
cific performance. Davis v. Folmar, 
203 Ala. 336, 83 So. 60. (2) Assignee 
of option, seeking specific perform- 
ance, must prove that the owner 
waived insufficient amount of tender. 
Mott v. Cline, 200 Cal. 434, 253 P. 718. 
(3) The burden of proof is on one 
claiming specific performance of an 
option to purchase land to establish 
that he exercised his option within 
the time stipulated, or that the time 
was continued. Hall v. Hyle, 76 Misc. 
71,136 NYS 887 [aff 157 App. Div. 903, 
142 NYS 1121]. 


61. U. S.—Ellis v. Treat, 236 Fed. 
120, 149 CCA 330. 


Ark.—Fox v. Hutton, 142 Ark. 530, 
219 SW 28. 


Ill.— Gladstone v. Warshovsky, 332 
Tis S76. LéscIN. Bee V7i7: Olson wo Mors- 
berg, 332 Ill. 266, 163 N.F. 697: Gor- 
belman v. Hoffman, 328 Ill. 193; 159 
N.E. 220; O’Donnell v. Henley, 327 
Il]; 406, 158 N.E. 692; Turn Verein 
Biche v. Kionka, 255 Ili. 392, 99 NEE 
684, 48 LRANS 44. 


Towa.—Anders v. Crowl, 210 Iowa 
469, 229 N.W. 744. 

Ky.—Preece v. Wolford, 196 Ky. 
710, 246 S.W. 27. 

Md.—De Crette v. Bonaparte, 139 
Md. 252, 114 A. 880. 

Mass.—Strumskis v. Tilenas, 268 


Mass. 550, 168 N.E. 157. 


N. C.—Hudson v. Cozart, 179 N. C. 
247, 102 S.B. 278. 


Tex.—McLemore v. Compton, (Civ. 


1190 [58 C. J.J 
statutory presumption of payment from lapse of 
time does not apply to a vendee seeking specific per- 
formance, so as to absolve him from the burden of 
proving payment.°? 


[§ 542] 10. Title of Vendor. In an action by the 
vendee to enforce a contract of sale he need not 
offer proof of the vendor’s title.°* In an action 
by a vendor where the vendor’s title is denied, the 
burden is on him to show a good title,®4 or a title 
which the contract called for;°° but where the ven- 
dor makes a sufficient showing of title, and the ven- 
dee, as an affirmative defense, alleges that there are 
defects therein, the burden is on the vendee to show 
wherein the title is defective or insufficiently estab- 
lished.*® So, where the vendee refuses an abstract 
of title for examination, every presumption is against 
his objection to the title on the ground that there 
was a conveyance in the chain of title by heirs at 
law of a decedent, and no showing that decedent 
has no creditors having a right to resort to the realty 
for payment,®* but the burden is on the vendee to 
rebut this presumption by showing that there were 


A.) 275 S.W. 487. 
Sask.—Broder v. Rink, 14 Sask. L. 


i 


[a] 


54 
land 


[a] Ability to perform, services.— 
Specific performance of a contract 
which entailed the rendition of serv- 
ices by complainants must be denied, 
where they did not show their ability of 


chase, 


showing 
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Sask.—Broder v. Rink, 14 Sask. L. 


Rule applied.—A vendor of 
attempting to obtain 
performance of a contract for its pur- 
and tendering title which he 
claims has been rendered valid by the 
statute of limitations, has the burden 
that all 


a 


~ 1§§ 541-543 


such ecreditors.¢8 Where the vendee refuses to per- 
form on the ground that the land_is subject to cer- 
tain building restrictions, and the vendor claims that 
such restrictions have been abandoned, an abandon- 
ment will not be presumed from the fact that the 
owner for whose benefit the restrictions were cre- 
ated has not taken steps to prevent violations, where 
his property is’ not affected by the violations.®° 


Title subject to approval of third person. Where 
a contract for the sale of land provides that the title 
shall be approved by the vendee’s attorney, the ven- 
dor, in order to enforce specific performance where 
his title is rejected by the attorney has the burden 
of proving that such rejection was arbitrary or in 
bad faith.7° 


Waiver of issue of title. It is not incumbent on 
the vendor to prove title where the vendee waives 
the issue.*+ ; 


[§ 543] B. Admissibility—1. In General. Ordi- 
narily, the general rules as to admissibility of evi- 


Co. v. Wagner, 154 Md. 588, 141 A. 
337. (2) Where the contract which 
the purchaser sought to have specifi- 
cally enforced was for the sale of 
land subject to an outstanding mort- 
gage, there is no presumption that 
since the execution of the contract 
the mortgage ‘has been foreclosed and 
the title rendered unconveyable. En- 
slen v. Woodlawn Realty, ete., Co., 


specific 


persons who 


[ 
: 
| 
a 
: 


TERA 


to perform. Ellis v. Treat, 236 Fed. 
120, 149 CCA 330. 

Title of plaintiff vendor see infra 
§ 542. ; 

62. Lawrence v. Ball, 14 N. Y. 477; 
Morey vy. Farmers’ L, & T. Co., 14 N. 
V5 302; 


63. Prince v. Bates, 19 Ala. 105; 
Gartrell v. Stafford, 12 Nebr. 545, 11 
N.W. 732, 41 AmR 767. 


64. Ga.—wWillingham L. & T. Co. 
y. Moore, 163 Ga. 679, 186 S.E. 795. 


Tll,—Garbelman v. Hoffman, 328 Ill. 
193, 159 N.E. 220; Allen v. Hayes, 309 
Tll. 374, 141 N.E. 188; Pfaff v. Cils- 
dorf, 173 Ill. 86, 50 N.E. 670; 
forth v. Perry, 20 Dll. A. 130. 


Ky.—Beckwith v. Kouns, 6 B. Mon. 
992- Hightower v. Smith, 5 J. J. 
Marsh. 542; Tomlin v. McChord, 5 J. 
J. Marsh. 135; Bartlett v. Blanton, 4 


Dan- 


J. J. Marsh. 426; Edwards v. Hand- 
ley, Hard. 602, 3 AmD 745. 
N:.* J.—Cornell v. Andrus, 36 N. J. 


Eq. 321. 

N. Y.—New York Investors v. Man- 
hattan Beach Bathing Parks Corp., 
229 App. Div. 593, 243 NYS 548; Rey- 
del v. Reydel, 10 Misc. 273, 31 NYS 1; 
Wilson v. Holden, 16 AbbPr 133; 
Schultz v. Rose, 65 HowPr 75. 


Oh.—Walsh v. Barton, 24 Oh. St. 
28. 
Pa.—Creigh v. Shatto, 9 Watts & S. 
82. 

S. D.—Huwe v. Moulton, 50 8S. D. 
588, 211 N.W. 453, 48 S. D. 205, 2038 
N.W. 457; Sherman v. Beam, 27 8S. D. 
218, 130 N.W. 442. 


Tenn.—Topp v. White, 12 Heisk. 
165. 
Tex.—Maurice v. Upton, (Civ. A.) 


41 S.W. 504; Upton vy. Maurice, (Civ. 
A.) 34 S.W. 642. 
“ Ba eraconenia v. Bethel, 8 Alta. 


~~ 


For later cases, developments 


might claim any interest in the land 
are not laboring under disability, 
which by any chance might stop the 
running of the statute. Roos v. Thig- 
pen, (Tex. Civ. A.) 140 S.W. 1180. 


[b] Wendor has burden of show- 
ing amount of encumbrances.—Mau- 
rice v. Upton, (Tex. Civ. A.)'*41 SW. 
504. ‘ 

65. Strumskis v. Tilenas, 268 Mass. 
550, 168 N.E. 157. 


66. Ala.—Enslen Ws Woodlawn 
ava ete., Cor, 220 Alar 405-97 “Se. 


Kan.—Van Gundy v. Shewey, 90 
Kan. 253, 183 P. 720, 47 LRANS 645. 


Ky.—Wolverton v. Baynham, 226 
Ky. 214, 10 S.W.(2d) 837. 


Md.—Hammer y. Westphal, 120 Md. 
15, 87 A. 488. 


N= Y.—Beren ‘va Rettusiy 167 e App. 
Div. 622, 153 N.Y.S. 43 [aff 80 Misc. 
120, 140 N.Y.S. 765, motion to dism 
app den 216 N. Y. 761, 111 N.H. 1085, 
mod on other grounds 223 N. Y. 662, 
119 N.E. 5494. 


fa] Rule applied.—(1) Purchaser 
to avoid specific performance on 
ground of defect in title of vendor ac- 
quired under decretal sale was re- 
quired to show affirmatively that pro- 
ceedings in former suit were void. 
Wolverton v. Baynham, 226 Ky. 214, 
10 S.W.(2d) 837. (2) An objection 
that there may be liens superior to 
the judgment under which the execu- 
tion sale at which the vendor pur- 
chased was made will not defeat an 
action for specific performance by the 
vendor, in absence of some showing 
that such liens in fact existed. Ham- 
me v. Westphal, 120 Md. 15, 87 A. 

{b] There is no presumption (1) 
that a sewage disposal plant about a 
mile from the property defendant con- 
tracted to purchase would damage 
I the property. J. T. Donohue Realty 


and changes in the law see Annotations, 


210 Ala. 40, 97 So. 80. © 


[c] In Michigan the rule is laid 
down that “if the vendee accepts a 
contract in which the ownership of 
the vendor is assumed, and agrees to 
pay for the land without requiring 
the vendor to produce evidence of his 
title, the burden will be on him to 
show defects. The presuinption will 
be, in the absence of any showing, 
that he satisfied himself respecting 
the title when he made his bargain.” 
Baxter v. Aubrey, 41 Mich. 18, 16, 1 
N.W. 897 [quot Garden City Sand Co. 


Vo eMiiller, Lod “DNS 225235 et ee Ne 
Lows 

67. Allen v. Hayes, 309 111.°374, 141 
N.E..,188. 

68. Allen y. Hayes, supra. 

69. Bealmear v. James, 147 Md. 
274, 128 A. 40. 

70. Dixie Oil Co. v. McBurnett, 


(Tex. Commn. A.) 6 S.W.(2d) 83 [rev 
(Civ. A.) 2 S.W.(2d) 485]. 


Wil. Richards v. Calley, (Tex. 
Commun. A.) 23 S.W.(2d) 684, 25 S.W. 
(ey ORE weeks, to certified ques- 
ions conformed to (Civ. A.) 28 S.Ww. 
(2d) 1095]. : 


{a] Illustration.—Where contract 
for exchange of properties provided 
for delivery of abstracts only if de- 
manded, and defendant’s answer in 
suit for specific performance did not 
plead want of title in plaintiff, and 
defendant’s testimony showed that he 
never questioned plaintiff's title, but, 
had abstracts been tendered, he would 
have refused them on theory that 
trade ‘had been called off, defendant 
as matter of law waived issue of 
plaintiff's title, and plaintiff need not 
prove title to maintain suit for spe- 
cific performance. Richards vy. Cal- 
ley; (Tex.<Commn. A.) “23 S.W.(2d) 
684, 25 S.W.(2d) 329 [answer to cer- 
tified questions conformed to (Civ. 
A.) 28 S.W.(2d) 1095]. 


same title and section number. 
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dence in civil actions’? are applicable in actions for 
Any evidence otherwise 
competent is admissible which tends to prove or dis- 


specific performance.7 


prove‘* even in a slight degree?® 
or issue. 


Thus evidence is admissible on behalf of 
plaintiff to show the inadequacy of legal remedies,‘ ® 
and the equities of his ease,7* and on behalf of de- 
fendant to show the impossibility of performance 
by him,’* or any other reason why the contract 
should not be enforced;*® but evidence which is ir- 
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a material fact 


missible.*8 


relevant, immaterial, or incompetent under such rules 


72. See Evidence §§ 89-1729. 


73. See infra note 74 et seq. 
also infra §§ 544-552. 


74. Cal.—Title Guarantee, etc., Co. 
v. Henry, 208 Cal. 185, 280 P. 959 [su- 
perseding op (A.) 274 P. 572]. 


Conn.—Ackerman vy. Loforese, 
Conn. -700,. 151 A. 159. 


Ga.—Jennings v. Williams, 167 Ga. 
615, 146 S.E. 452; McWilliams v. Mc- 
Williams, 166 Ga. 792, 144 S.E. 286; 
Odum v. McArthur, 165 Ga. 103, 139 
S.E. 870; Cook v. Powell, 160 Ga. 831, 
129 S.E. 546; Bass v. African M. E. 
Ghureh,155 Ga. 57, 116 S.B. 316; Lu- 
eas sv. Brock, 154° Ga. 172,°113 S.B. 
804; May v. Sorrell, 153 Ga. 47, 111 
S.E. 810; McMillan v. Brannon, 147 
Ga. 118, 93 S.E. 81; Hand Trading 
Momy. chnason, 39 Ga. L565 "26: *Son. 
1022; Becker v. Donalson, 138 Ga. 
634, 75 S.E. 1122; Bashinski v. Swint, 
133 Ga. 38, 65 S.B. 152. 


Ill. Rieger v. Brandt, 329 Ill. 21, 
160 N.E. 130. 


Ind.—Foster v. Kinger, 
N.E. 136. 


Iowa.—May v. Haynie, 236 N.W. 
98. 


Mich.—Watkins v. Minor, 214 Mich. 
380, 183 N.W. 186. 


Tex.—West Side Oil Co. v. McDor- 
man, (Civ. A.) 244 S.W. 167; Crabb 
vy. Bell, (Civ. AD 220 S.W. 623 [rev 
on other grounds (Commn. A.) 244 
S.W. 371]. 


[a] Evidence held admissible.— 
(1) In a suit for specific performance, 
based on the ground of a “virtual 
adoption” of plaintiff by defendant 
and her ‘husband as their child, a pa- 
per tending to throw light on the 
terms and conditions under which 
plaintiff as a child was received into 
the home of defendant, the surviving 
wife, was relevant and _ material. 
Ezell v. Mobley, 150 Ga. 257, 103 S.E. 
Seo) (2) Ina, Suit. for specifie’ per- 
formance of a contract whereby de- 
fendant was alleged to have pur- 
chased land for plaintiff, under an 
agreement to take possession and to 
credit net proceeds from rents on 
debt of plaintiff, there was no error 
in permitting plaintiff to testify he 
had never disclaimed or stated that 
he did not have right to redeem and 
take up land. Cook v. Powell, 160 
Ga. 831, 129 S.E. 546. (3) In suit for 
specific performance of insurance op- 
tions, evidence of coverage secured 
under options similar to plaintiff's is 
competent. Rosenberg v. Equitable 
Life Assur. Soc. of U. S., 193 N. C. 126, 
136 S.B. 364. 


75. New Haven Sand Blast Co. v. 
Dreisbach, 102 Conn. 169, 128 A. 320. 


76. Watkins v. Minor, 214 Mich. 
380, 183 N.W. 186. 


[a] Location of land.—The en- 
forcement of an option agreement for 
a sale of land rests in the sound dis- 
eretion of the court, and permitting 
plaintiff to show that the land in 


See 


Pus 
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question was in the very heart of a 
district Which plaintiff was purchas- 
ing and developing was competent to 
show that money compensation for 
the breach was inadequate, and that 
the performance of the option was the 
only adequate relief. Watkins v. Mi- 
nor, 214 Mich. 380, 183 N.W. 186. 


77. Coles v. Denslow, 270 F. 22. 


[a] Expenditures.—In a suit for 
specific performance of an option for 
sale of land, evidence as to expendi- 
tures made on the land by the op- 
tionees is relevant as to the equities 


of the case, and is competent. Coles 
v. Denslow, 270 F. 22. 
78. Title Guarantee, etc., Co. v. 


Henry, 208 Cal. 185, 280 P. 959 [su- 
perseding op (A.) 274 P. 572]; Al- 
eo We SaVvaLenL SNS CH 213509 1s Su 


Want of title see infra § 552. 


79. Thompson y. Clapp, 180 N. C. 
247, 104 S.B. 523; Herren v. Rich, 95 
N. C. 500: Haskell v. White Oil Corp., 
(Tex. Civs A.) 2438 (S:W 506. 


Cross references: 

Abandonment or rescission of con- 

tract see infra § 550. 

Fraud or mistake See infra § 547. 
Want of: 

Consideration see infra § 548. 

Title in: 

Defendant see infra § 552. 
Plaintiff see infra § 552. 

89. Ga.—McDermott v. Lankenau, 
170 Ga. 585, 154 S.E. 149; Jennings 
v. Williams, 167 Ga. 615, 146 S.E. 
452; McWilliams v. McWilliams, 166 
Ga. 792, 144 S.E. 286; Odum v. Mc- 
Arthur, 165 Ga. 103, 139 S:E. 870; 
Odum vy. McArthur, 160 Ga. 281, 127 
S.E. 848; Becker v. Donalson, 138 Ga. 
634, 75 S.B. 1122. 

T1l.— Aldrich y. Aldrich, 287 Ill. 213, 
122, iN... 472. 

Kan.—Steele vy. Burrows, 118 Kan. 
S0e2osne.. L027: 


Mass.—Richards y. Richards, 270 
Mass. 113, 169 N.E. 891; Hodge v. 
Mackintosh, 248 Mass. 181, 143 N.E. 
43. 


Mo.—Kirby v. Balke, 306 Mo. 109, 


266 S.W. 704. 


Okl.—Egegstaff v. Phelps, 99 Okl. 
54, 226 P. 82. 
S. D.—Gray vi Gray, 48 .SiubD! -470; 


205. N-W. 29; J.. I: Case Threshing 
Mach. Co. v. Farnsworth, 28 S. D. 432, 
134. N. W. 819. 

Tex.—West Side Oil Co. v. McDor- 


man, (Civ. A.) 244 S.W. 167; Haskell 
v. White Oil Corp., (Civ. A.) 243 S.W. 


506; Dooley v. Boiders, (Civ. A.) 128 
S.W. 690. 
[a] Evidence held inadmissible.— 


(1) In a suit by a vendee for specific 
performance, where there was no pub- 
lic sale or fiduciary relation, evidence 
that plaintiff had dissuaded third per- 
sons from buying at a higher price, 


should be excluded.®° 
specific performance is a matter resting largely in 
the sound discretion of the court,*! the courts have 
always indulged great latitude in hearing evidence 
to determine whether, in equity and good conscience, 
performance should be enforced.’ 
force specific performance of a contract for the ex- 
change of land all collateral facts that tend to prove 
the value of the land plaintiff is to convey are ad- 
As in other civil actions,** self-serving 
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However, since the right to 


In a suit to en- 


and that defendant had given this as 
her reason for refusing to perform 
was properly excluded. Whelchel v. 
Waters, 152 Ga. 614, 111 S.B. 25. (2) 
Where the original contract for sale 
of land by way of description refer- 
red to a certain bond for title, rejec- 
tion of a deed of maker of bond for 
title was not error. McMillan v. 
Brannon, 147 Ga. 118, 93 S.EB. 81. (3) 
In an action for specific performance 
of contract to adopt and to permit 
adopted child to inherit property, 
child’s testimony as to foster par- 
ents’ conversation, in which they re- 
vealed to her the true facts of her re- 
lationship as a daughter, and as to 
foster mother’s written consent to 
her marriage, was immaterial. Egeg- 
staff v. Phelps, 99 Okl. 54, 226 P. 82. 


[b] Motives actuating defendant 
in signing contract sought to be en- 
forced are immaterial. Richards v. 
ee 270 Mass. 113, 169 N.E. 


{e] Loss of profits.—In a vendor’s 
action to enforce specific performance 
of a sale contract, it was improper 
to permit him to testify as to the 
amount of his loss from not having 
obtained any use or profits of the 
land. Smith vy. Johnson, 30 S. D. 200,, 
138 N.W. 18. 


[d] Custom and usage—In a suit 
to compel specific performance of a 
written leasing contract by which 
landlord agreed to convey a portion, 
of the land to tenant, evidence of cus- 
tom and usage between landlord and 
tenant as to division of crops was 
immaterial. Gray v. Gray, 48 S. D. 
470, 205 N.W. 29. 

[e] Interest of third person in 
property.—In a suit for specific per-- 
formance of a contract for exchange 
of property, evidence that earnings 
of defendant’s wife, who was not a 
party to contract nor suit, were in- 
vested in his property was inadmis- 
sible, in the absence of a showing 
that plaintiff had any notice of her 
claim before filing of answer alleging” 
her refusal to execute deeds on learn- 
ing the facts as to the value and 
quality of plaintiff's land. Kirby v. 
Balke, 306 Mo. 109, 266 S.W. 704. 


[fj] Excuse for nonperformance by 
defendant.—In an action for the spe-: 
cific performance of a contract to 
purchase an oil lease, evidence by an 
agent of plaintiff that an offer higher 
than that made by defendant had 
been received pending the negotia- 
tions between plaintiff and defendant 
was inadmissible as affecting the 
good faith of defendant in refusing 
to perform the contract after certain 
wells in the vicinity had proven to 
be dry holes. Haskell v. White Oil 


Corp., (Tex. Civ. A.) 243 S.W. 506. 
81. See supra § 13. 
82. Kilcoin vy. Ortell, 302 Ill. 531, 
135) IN. 16. 
@3. Jackson v. Goldberg, (Tex. 


Give “A>! 283" SW. 86.0. 
84. See Evidence § 193. 
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declarations are generally incompetent.*® 


Action by assignee. 


[§ 544] 2. Existence, 


The existence’? 


material on such issues. 


vant.?? 


Intention and understanding of parties. 


85. Woods y. Woods, (Mo, A.) 13 
S.W.(2d) 569. 


7 


86: Tutt, v. Davis, 13° Cal. A. 715, 
110 P. 690. 

87. U. Si—Marr vy. Shaw, ol Bb. 
860. 


Ariz.—Strahan v. Haynes, 33 Ariz. 
128, 262 P. 995. 


Ark.—Canaday v. Southern Land, 
ete., Co., 147 Ark. 120, 227 S.W. 26. 


Ga.—May v. Sorrell, 153 Ga. 47, 111 
S.B. 810. : 


11l.— Pillsbury v. Reidy, 304 Ill. 420, 
136 N.H. 679. 


Md.—Ady v. Jenkins, 133 Md. 36, 
104 A. 178. 


Mo.—Vesser v. Neff, 214 S.W. 185. 


Tex.—Tolar v. South Texas Dev. 
Cory (Civ ADE L538 SW. ol: 


Wash.—Wagner vy. Peshastin Lum- 
ber Co., 149 Wash. 328, 270 P. 1032. 


[a] Evidence held admissible.— 
(1) In an action for specific perform- 
ance of a contract to devise proper- 
ty, a check to plaintiff from decedent 
was competent as evidence of a trans- 
action between them, and was ad- 
missible for what it was worth. 
Pillsbury v. Reidy, 304 Ill. 420, 136 
N.E. 679. (2) In an action for spe- 
cific performance of a contract where- 
by defendant agreed to furnish the 
amount of the cash payment for land 
purchased by plaintiff, and to furnish 
money for improvement of the land, 
the second contract between the par- 
ties, unenforceable because theie was 
no mutuality of obligation, in that 
plaintiff was not bound to pay any 
money, was competent as evidence to 
prove that by it the parties had not 
waived the provisions of their origi- 
nal contract. Canaday v. Southern 
gana Dev,.Co., 147 Ark, 120, .2275S°W. 

6. 


{b] Evidence held inadmissible.-— 
(1) In a suit against an administra- 
tor for specific performance of his in- 
testate’s parol contract to convey 
land, the admission of unsigned deeds 
purporting to convey the land to 
plaintiff was error, especially where 
it did not appear that the intestate 
prepared the instrument. Steed v. 
Bentley, 152 Ga. 267, 109 S.B. 498. 
(2) Inan ejectment action, where de- 
fendant sought specific performance 
of his deceased father’s agreement to 
convey to him the land in question, 
testimony that, subsequent to the al- 
leged agreement, the father otherwise 
disposed of the property by a will 
which had disappeared, was inadmis- 


For later cases, developments and changes in the law see Annotations, 


One suing for specific per- 
formance of a contract to convey may introduce 
a memorandum of the contract, and a written assign- 
ment to him of the purchaser’s rights thereunder.*® 


Execution and Delivery, 
Terms, and Construction of Contract—a. In General. 
and delivery,®® terms,*? and con- 
struction,®® of the contract, as well as the identity 
of the subject matter®! and parties,?? may be shown 
by any competent evidence which is relevant and 
Where the price to be paid 
is disputed, evidence that the value of the property 
is much greater than the amount named is rele- 
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and understood 


of the contract 
eluded differed 


tract to convey 
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erally competent to show what the parties intended 


by the contraet.°* Thus defendant 


may show that his understanding as to the meaning 


and the extent of the property in- 
from that of plaintiff at the time 


the contract was made.?° 


Declarations and conduct of parties. The declara- 
tions and conduct of the parties, not in the presence 
of each other, are competent to prove an oral con- 


land,®* or to transfer property by 


will;97 and a parol contract to devise in return for 
care may be shown by acts and statements.?* 
in a suit to enforce a contract to make a will, plain- 
tiff may show, by the physician who attended de- 
cedent in his last illness, that decedent desired to 


So, 


make a will in plaintiff’s favor.°® Direct evidence 


It is gen- 


sible. Vesser v. Neff, (Mo.) 214 S.W. 
185. 
[e] Letter confirming a sale and 


purchase of canned goods embodying 
the terms of the contract and refer- 
red to in the bill for specific perform- 
ance, is admissible in evidence. Ady 
v. Jenkins, 133 Md. 36, 104 A. 178. 


[d] Receipt for price.—In a pur- 
chaser’s suit for specific performance 
of a parol contract for the sale of 
land, a receipt given purchaser for 
part payment was admissible as evi- 
dence of the parol sale. Shannon vy. 
Staha, (Tex. Civ. A.) 233 S.W. 1038. 


88. Title Guarantee & Trust Co. v. 
Henry, 208 Cal. 185, 280 P. 959 [su- 
perseding op (A.) 274 P. 572]; Kil- 
coin’ vy. Ortell,a302. Eis bed, isis eNeE. 
16. 


89. Moulton v. Harris, 94 Cal. 420, 
29 P. 706; Krah. v. Wassmer, 75 N. 
J. Eq. 109, 71 A. 404 [aff 78 N. J. Ba. 
ODO due Acn les Sule 


SO; New) pork (Cent. Comma. 
Stoneman, 236 Mass. 81, 127 N.E. 506; 
H. M. Weill Co. vy. Creveling, 181 App. 
Div. 282, 168 N.Y.S. 385 [aff 223 N. Y. 
672, 119 N.E. 1048]. 


91. Odum y. McArthur, 165 Ga. 
103, 139 SE. 870; Helmik v. Pratt, 
153 Md. 685, 139 A. 559; Watson v. 
Mitchell, 128 Va. 312, 104 S.E. 825. 


[a] Evidence held admissible.—In 
a suit for specific performance of a 
parol gift of six hundred acres of 
land, where the answer admitted a 
gift of two hundred and ninety four 
acres only, it was error to refuse de- 
fendant’s offer to prove by plaintiff’s 
witness that the land tendered was 
greater in value than the land con- 
veyed by decedent to his daughter, 
part of which plaintiff sought to re- 
cover, to show that the land tendered 
constituted plaintiff’s fair share of 


the estate. Odum y. McArthur, 160 
Ga. 281, 127 S.H. 848. 
92. Raymond y. Stone, 246 Mass. 


421, 141 N.E. 100; Davidson v. Hurty, 
116 Minn. 280, 133 N.W. 862, 39 LRA 
NS 324. 


[a] Evidence held admissible.—A 
real estate company entered into a 
contract to sell defendant certain 
real estate on stipulated terms. The 
contract contained a provision that it 
should be approved by the owner. 
Plaintiff was the owner, and her hus- 
band was her business manager, and 
he indorsed upon the contract the 
words: “Approved. W..P. Davidson.” 
Plaintiff then carried out all of the 
provisions of the contract, and ten- 
dered a 


of an agreement by testator to adopt a child and 


nants, executed by herself and hus- 
band. It was held that parol evi- 
dence was admissible to prove that 


husband acted with her authority. 
Davidson v. Hurty, 116 Minn. 280, 133 
N.W. 862, 39 LRANS 324. 


{b] Evidence held inadmissible.— 
(1) in a suit for specific performance, 
involving a dispute as to whether the 
contract was with plaintiff or his de- 
ceased wife, whose executor was join- 
ed as defendant, a memorandum in 
an account book, claimed to consti- 
tute a memorandum of sale to the 
wife, was properly excluded, where 
it was not signed by defendant ven- 
dor, and did not contradict anything 
to which he testified and did not ap- 
pear to have any probative force as 
against plaintiff, especially w'here the 
question of statute of frauds was not 
involved, and the executor had not 
filed a cross bill, so as to be entitled 
to affirmative relief. Raymond vy. 
Stone, 246: Mass. 421, 141 N.H. 100. 
(2) Where the executor of a deceased 
wife, was made a defendant, a letter 
written the wife by the vendor con- 
cerning the transaction was properly 
excluded, where it did not contradict 
the vendor’s evidence, and there was 
nothing to show that it was admissi- 
ble against plaintiff. Raymond v. 
Stone, supra. 


93. Brown v. Weaver, 113 Ala. 228, 
20 So. 964, 


94. Watson v. 
312, 104 S.E. 825. 
fra note 95. 


[a] Illustration.—In an action for 
specific performance of a _ contract 


Mitchell, 128 Va. 
And see cases in- 


deed with the usual cove-. 


selling land at auction, evidence of 
competing bidders as to their under- 
standing with vendor that, if the 
property brought a certain amount, a 
cannery lot would be included, was 
admissible to show vendor’s inten- 
tion. Watson yv. Mitchell, 128 Va. 312, 
104 S.E. 825. 


95. Burr v. Knowles, 72 Iowa 764, 
34 -N.W. 303; Veth v. Gierth, 92 Mo. 
97, 4 S.W. 432; Coles v. Bowne, 10 
Paige (N. Y.) 526; Cortelyou’s App., 
102 Pa. 576. 


Mayo v. Mayo, 302 Ill. 584, 135 
N.E. 90; Wrestler v. Tippy, 280 Tl 
124, 117 N.B. 404. 


97. Yager y. Lyon, 337 Ill. 2 
N.E. 222. beatin 


98. Houlette v. Johnson, 205 I 
687, 216 N.W. 679. Be 


99. Landrum Vv. 
774, 98 S.B. 477. 


same title and section number, 


Rivers, 148 Ga. 


plaintiff was the owner, and that her. 


§§ 544-547] 


leave her by will a part of his estate may be cor- 


roborated by testator’s statements of his purpose to 
do so.4 


_Parol evidence is necessarily admissible in an ac- 

tion for specific performance of a land contract not 
in writing for the purpose of proving such contract,” 
where the party offering the same has pleaded full 
performance on his part;? and where a landowner 
executed a lease and a written option to purchase, 
bearing different dates, parol evidence is admissible 
to show that they were executed at the same time and 
as parts of the same transaction.‘ Extrinsie¢ evi- 
dence is admissible to show that time was intended 
to be essential, since such evidence does not vary the 
contract, but rather confirms it.* So parol evidence 
is admissible to show that a note or memorandum 
of a contract for the sale of land is not complete, 
and that, by the true agreement, terms of payment 
other than those apparent from the writing had been 
agreed upon.® Parol evidence is also admissible to 
explain the meaning of terms actually employed in 
a written contract,” but not to supply an agreement 
as to matters on which there has been no meeting 
of minds. So, where a writing itself supplies in- 
formation from which it may naturally and legiti- 
mately be inferred that the parties intended it to 
affect a definite tract of land, parol evidence is ad- 
missible to connect the description contained in the 
contract with the land which was intended to be de- 
scribed. An imperfect memorandum of a contract 
to convey land may be used to aid in proving the 
terms of the contract.?° 


Effect of production of written memorandum. 
Where a vendee declares on an oral contract partly 
performed, the production bv the vendor of a writ- 
ten memorandum, signed by him alone, which meets 
the requirements of the statute of frauds, will not 
prevent the vendee from showing that the writing 
is not his contract, that he has never assented to 
it or adopted it, and that it is nothing but the self- 
serving declaration of the vendor.** 


5 er, 83 Nebr. 405 9. Helmik v. 
Peterson y. Bau A Hee hee 


O’Neal v. 


1. 
119 N.W. 764. 
10. 
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Pratt, 
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[§ 545] b. Surrounding Circumstances. The cir- 
cumstances under which the contract was made may 
generally be shown,!? even though the contract was 
in writing.’* Hvidence of surrounding circumstane- 
es or collateral facts which may show the probability 
or improbability of the existence of the contract,!* 
or which may throw light on the true nature of the 
contract if its terms are in dispute,!® is admissible, 
subject to the exercise of a fair discretion by the 
trial court;1® but where defendant admits the exe- 
cution of the contract, and no question of fraud is 
involved, evidence of the cireumstances surround- 
ing its execution,’? such as the fact that he was 
without the benefit of counsel,’ is immaterial. 


[§ 546] 3. Validity of Contract in General. Since 
mutuality of remedy need not exist at the time the 
contract was made,'® in a suit by the vendor for 
specific performance of a contract of sale evidence 
that, at the inception of the contract, defendant could 
not compel plaintiff to convey is inadmissible.2® To 
show the mental capacity of the vendor at the time 
a contract of sale was executed, evidence as to trans- 
actions previous thereto, and shortly afterward, is. 
admissible.?4 


Authority of agent. In a suit to enforce perform- 
ance of a contract to convey, signed by an agent, 
the agency may, in the absence of statute, be estab- 
lished by parol.?? 


| [§ 547] 4. Fraud, Mistake, or Unfairness. -Since 
the right to specific performance is a matter resting 
largely in the sound and reasonable discretion of 
the court,** much liberality is permitted in inquiring 
into the circumstances as to whether there has been 
fraud, unfairness, or advantage taken in securing 
the contract;?+ and while parol evidence is not ad- 
missible to vary a written contract,?° such evidence 
is admissible on behalf of defendant against whom 
a written contract is sought to be enforced to rebut 
plaintift’s equity?® and show that defendant was 
induced to enter into the contract by fraud or mis- 


19. 
20. 


153 Md. 685, See supra § 21. 


Levand v. North America Real- 


McMahon, 2 Grant] ty Co., 82 Colo. 121, 257 RP. 355. 


2. Hattaway v. Dickens, 163 Ga. bs 
85, UBC SSR iG Ch. (Ont.) 145. 21. Rubins v. Hamnett, 294 Pa. 
3.° Levandowski_v. Levandowski, 11. Clever y. Clever, 38 Pa. Super. | 295, 144 A. 72. 
44S. D. 565, 184 N.W. 794; Gilfillan | 66. 22. Lipkowitz v. Freedman, 96 
v. Schaller, 32 S. D. 638, 144 N.W. 12. Printup v. Mitchell, 17 Ga. 558,| Conn. 84, 113 A. 152. 


33. 63 AmD 258. 


6 nN eis ea 23. See supra § 13. 
4. Crystal Lake Cemetery Assoc. 1s; U. S—Crown Orchard Co. v. arovtie: 3 
Vv. maerihowsns 129 Minn. 1, 151 N.W.| pennis, 220 F. 516 [rev on other ook baie v. Ortell, 302 Ill. 53%,. 
418. grounds 229 F. 652, 144 CCA 62]. g Dom : 
. . a ata se te Tes é Relevancy.—In an action by a 
5. Quinn v. Roath, 37 Conn. 16;| 11—spert vy. Wilson, 190 Ill. 629,/ [a] in ar 
' 3 a 43. 29 [¢ ~ utah jl. vendee to compel specific perform- 
Phurston,v, Arnold, 43 Lowa ee USING: yee Perey pet ; | ance of a contract for the sale of 
[a] Value of land.—In suit for Md.—Ginther v. Townsend, 114 Md.| jana, no abandonment being pleaded, 


specific performance and for damages | 122, 78 A. 908. 
in alternative, court could consider 
statement in plaintiff's petition as to 
value of land in determining question 


of value fluctuation. English v. Un- Pa.—-Campbell 


derwood, (Tex. Civ. A.) 5 S.W.(2d) | Serge. & R. 171. 
ee Va.—Ratcliffe v. 
6. N. E. D. Holding Co. v. McKin-| (24 Va.) 5387. 


ley, 246 N. Y¥. 40, 157 N.E. 923. And 


N. Y.—Lennon v. Stiles, 2 Silv. Sup. 
145, 4 N.Y.S. 487, 


the admission of evidence of abandon- 
ment could not be justified as tending 
to show original bad faith on the part 
of the vendee and as affecting the 
credibility of his testimony, where 
the case was clearly not one of the 
vendee’s original bad faith. Lips- 
comb vy. Amend, 49 Tex. Civ. A. 300, 
108 S.W. 483. 


5 N.Y.S. 870. 
v. McClenachan, 6 


Allison, 3 Rand. 


rr vy. Shaw, 51 F. 860. ; 

see infra § 547. Asap EAL ea ce 25. See cases infra notes 26-28. 

‘ 15. Moulton vy. Harris, 94 Cal. 420, : z 
7. H. M. Weill Co. v. tae 29 P. 706 Parol evidence to vary writings 
i N.Y.S. 5 [a era i ; enerally see Evidence 1380-1729, 
223 Ney B72, 119 NE 1048]. : 16. Wunder vy. Turner, 120 Minn. & te sSpt8 

3 N. Y. , aa : 18. 138 N.W. 770. 26. King v. nec Fe ING ee or 
ill Co. y. Creveling, su- : ; 599; Miller v. Chetwood, 2 N. ‘J. Hq. 
ee Bete seen he acto v. Richards, (Mass.)|j99: Terren v. Rich, 95 N. C. 500: 
5 i iti 169 N.E. . Towner v. Lucas, 13 Gratt. (54 Va.) 
Barol evidence to” vary Wiin7Ss. | 48s. Richards. vy. Richards, supra. | 705; Ratcliffe v. Allison, $ Rand. (24 


generally see Evidence §§ 1380-1729. 
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representations,27 or that the contract, by reason of 
fraud or mistake, does not express the true agree- 
ment of the parties.28 Evidence of a statement of 
defendant to plaintiff, made after the contract was 
entered into, that no fraudulent representations were 
made to defendant is admissible as bearing on the 
truth of his claim of fraud;?® but where defendant 
claimed that plaintiff misrepresented the value of 
the land contracted for, the exclusion of statements 
made by plaintiff some time before the sale, as to 
such value, was held not material error, the value 
of the land being largely. a matter of opinion.*° 


[§ 548] 5. Consideration. Any competent evi- 
dence which is relevant and material on the ques- 
tion as to the adequacy of the consideration is ad- 
missible.*4 Defendant may show by parol that the 
contract was without consideration,*” and parol ey- 
idence is admissible to show that the consideration 
had been paid.** In a suit for specifie performance 
of a contract to devise land in consideration of serv- 
ices rendered, evidence as to the value of the serv- 
ices is irrelevant and immaterial.** 


[§ 549] 6. Part Performance of Contract within 
Statute of Frauds. In an action to enforce specific 
performance of a land contract within the statute 
of frauds, evidence tending to show part perform- 
ance by the purchaser is admissible,*° and where the 
purchaser claims to have made full payment, evi- 


Va.) 537; Clowes v. Higginson, 1 Ves. 
& B. 524, 35 Reprint 204. 


27. Ga.—McMillan v. Branan, 
rane Sis LOM PS EE O26 


Md.—Ginther v. Townsend, 114 Md. 
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258; Smith v. Smith, 4 Bibb 81. 
Me.—Bradbury vy. White, 4 Me. 391. 


Mass.—Western R. 
cock, 6 Mete. 346; 
roy, 17 Mass. 303, 9 AmD 148. 


/ 
[§§ 547-551 


dence as to improvements made by him, and their 
cost, is admissible;?* but if the purchaser claims 
part performance and introduces evidence of pos- 
session under an oral lease, defendant may show 
the terms of the lease and the relations of the par- 
ties thereunder, to explain the nature of plaintifi’s 
possession.*? A written memorandum of the con- 
tract, insufficient in itself, may be used for the pur- 
pose of showing that possession was taken by con- 
sent.°® 


[§ 550] 7. Rescission or Abandonment of Con- 
tract. It is permissible for defendant to show by 
parol that the written contract sought to be en- 
forced has been rescinded®® or abandoned;*°? but 
evidence that a purchaser in possession of land un- 
der a contract of sale has bought land in another 
state and has offered or intends to sell the land held 
under the contract sought to be enforced, is inad- 
missible to show abandonment of such contract.*! 
Evidence that plaintiff is in possession of the land 
and has made improvements thereon is admissible 
to rebut defendant’s claim of abandonment.*? 


[§ 551] 8. Performance by Plaintiff or Excuse for 
Nonperformance. Any evidence, otherwise compe- 
tent, is admissible which tends to show whether 
plaintiff has performed all the conditions of the 
contract on his part,*#® or was ready, able, and will- 


1104; Gilfillan v. Schaller, SS. DE 


638, 144 NW 133. 


“Tn determining whether possession 
of- real estate, continued after a 
change of ownership, expiration of a 
lease thereof, or other similar altera- 


32 


Corp. v. Bab- 
Dwight v. Pome- 


122, 78 A. 908. 


Mass.—Park y. Johnson, 
259; Dwight v. Pomeroy, 
303, 9 AmD 148. 


Tex.—Greenameyer Vv. 
(Civ. A.) 220 S.W. 618. 


Va.—Ratcliffe v: Allison, 3 Rand. 
(2A Vay DOK: 


Eng.—Gordon y. Hertford, 2 Madd. 
106, 56 Reprint 274; Clowes v. Hig- 
ginson, 1 Ves. & B. 524, 35 Reprint 
204. 


fa] Ilustrations.—(1) In a suit 
for the specific performance of a con- 
tract to convey realty in considera- 
tion of the transfer of a stock of 
goods, wherein defendant contended 
that fraudulent representations were 
made as to its character and value, 
it was competent to show what the 
stock brought at a receiver’s sale aft- 
-er the date of the contract, and the 
manner and extent of the advertising. 
McMillan v. Branan, 149 Ga. 737, 101 
Soh 92 (2). In a suit fom speciiic 
performance of a contract to convey 
an oi] and gas lease, evidence that 
plaintiff deposited a worthless check 
to bind the bargain is admissible, to 
show fraud on the part of plaintiff in 
obtaining the execution of the con- 
tract by defendant. Greenameyer v. 
McFarlane, (Tex. Civ. A.) 220 S.W. 


4 Allen 
17 Mass. 


McFarlane, 


613. 

28. U. S.—Cathcart v. Robinson, 5 
Pet. 264, 8 L. ed. 120; Newton v. 
Wooley, 105 F. 541; Woodworth v. 


Cook, 30 F. Cas. No. 18,011, 2 Blatchf. 
151. 

Conn.—Quinn v. Roath, 37 Conn. 
16; Osborn v. Phelps, 19 Conn. 63, 
48 AmD 133. 


Ky.—Harrison y. 


Talbot, 2 Dana 


For later cases, developments and changes in the law see Annotations, same title and section 


Mich.—Berry v. Whitney, 40 Mich. 
8 Chambers y. Livermore, 15 Mich. 


Mo.—Jasper County Electric R. Co. 
V.- Curtis, “154 MO-PLO; bw SaWauer ee 


pow Y.—Best y. Stow, 2 Sandf. (Ch: 


N. C.—Herren v. Rich, 95 N. C. 500; 
Pendleton v. Dalton, 62 N. C. 119. 


Va.—Averett v. Lipscombe, 76 Va. 
a Ratcliffe v. Allison, 3 Rand. (24 
Ba) VBS e, 


ool. 

Eng.—Joynes v. Statham, 3 Atk. 
388, 26 Reprint 1023; Baxendale v. 
Seale, 19 Beav. 601, 52 Reprint 484; 
Watson vy. Marston, 4 De G. M. & G. 
230, 58 EngCh 230, 43 Reprint 495; 
Gordon v. Hertford, 2 Madd. 106, 17 
Rev. Rep. 195; Clowes v. Higginson, 
Lo) Ves! (S&S 7 Ba y524) sooeimepring M2045 
Clarke v. Grant, 14 Ves. Jr. 519, 33 
Reprint 620; Calverley vy. Williams, 1 
Ves. Jr. 210, 30 Reprint 306. 


Ont.—Gould vy. Hamilton, 5 @ 
Ch. 192. Pon APE 


29. Hubbard y. Schlump, 106 Conn. 
216, 137 A. 644. 


30. Ross v. Cox, 93 Kan. 33 

P. 227. ; presi 
31. May v. Sorrell, 153 Ga. 4 

S.E. 810. eg 
32. Short v. Price, 17 Tex. 397; 


Jefferys v. Jefferys, Cr. & Ph. 138. 
33. Vincent vy. Larson, 1 Idaho 241, 


34. Gordon v. Spellman, 148 
394, 96 Sis 1006. ce 


35. Rienzo v. Cohen, 112 Conn. 
427, 430, 152 A 394; Schluderberg vy, 
Dietz, 156 Md. 547, 144 A. 774; Mil- 
ler’ -v. Roberts, 140 SOiihe2 7108289) sp 


tion of conditions, is a mere holding 
over or is under a contract contem- 
plating and authorizing continued 
possession, all the circumstances 
tending to characterize it are to be 
considered—including ‘labor and ex- 
penditures, if any, in making improve- 
ments which the party in possession 
would not naturally have made ex- 
cept in reliance upon an agreement.” 
Rienzo v. Cohen, supra. 


[a] Evidence of improvements 
made is admissible. Miller v. Roberts, 
140 Okl. 271, 282 P. 1104; Gilfillan vy. 
Schaller, 32 S. D. 638, 144 N.W. 133. 


36. May v. Sorrell, 153 Ga. 4 
S.F. 810. ee 


37. Harrison v. Eassom, 208 Mi h. 
685, 176 N.W. 460. 


38. Parkhurst v. Van Cortland, 14 
Johns: JONG )ad5) eR Ainie A aie 


39. Thompson v. Clapp, 180 N. C. 
247, 104 SE 523. a . 


40. Thompson v. Clapp, supra. 


{aj Iustration.—In an action for 
specific performance of a contract to 
convey land, it was error to refuse to 
permit plaintiff to testify whether he 
had not agreed “that if the survey 
was not made within two weeks that 
the sale should be considered off,” 
since a parol waiver of a written con- 
tract under the statute of frauds 
amounting to complete abandonment 
will bar specific »performance. 
ae v. Clapp, 180 N. C. 247, 104 


41. Floren v. Larson, 29 
135 N.W. 672. S. D. 63, 


42. Durham vy. Breathwit 
Civ. AD 88, Nol SW. 890 th ae 


43. Cal.— Furman y. Craine, 18 Cal. 


number, 


§§ 551-553] 


ing to perform,** or that defendant had waived per- 
formance ;*° _but evidence of performance by plain- 
tiff is inadmissible in the absence of any evidence 


of the execution of the contract.46 


[§ 552] 9. Title of Vendor. 


23\y Sky al eS TUONO Ye 


Ga.—May v. Sorrell, 153 Ga. 47, 111 
S.E. 810. 


Kan.—Harrel v. Neef, 80 Kan. 348, 
102 P. 838. 
Minn.—Davidson  v. Hurty, 116 


Minn, 280, 133 N.W. 862, 39 LRANS 
324. 

Okl.—King v. Gants, 77 
186 P. 960. 


Tex.—Collier v. Robinson, 61 Tex. 
Civ. AL 164, 129° SAW.4.3889. 


[a] Evidence held admissible.— 
(1) In a suit for the specific perform- 
ance of a contract binding one to 
adopt a plaintiff and make her an 
heir, evidence that plaintiff per- 
formed her duties as a child in reli- 
ance on the status believed to exist 
was admissible. Furman v. Craine, 
reeiCaleayrA pps 41.0 liza Re LOOT: (2) 
Where one claiming title to land by 
reason of full payment therefor un- 
der an insufficient bond for title, and 
seeking specific performance, claimed 
that he was to pay incumbrances, and 
that he did pay a certain mortgage, 
the mortgage was admissible, whether 
or not the description therein was suf- 
ficient, as he was -entitled to credit, 
whether the mortgage was valid or 
invalid, if he paid it under the agree- 
ment. May v. Sorrell, 153 Ga. 47, 111 
Sie EOL 0: (3) Where defendant, 
claiming to have purchased and fully 
paid for land and seeking specific per- 
formance, claimed that a: mortgage 
was paid by him as part of the price, 
the fact that the vendor testified that 
the mortgage had previously been 
paid did not render it inadmissible, 
as it is not a good objection to rele- 
vant testimony that one of the liti- 
gants controverts it. May v. Sorrell, 
supra. (4) Where defendant, seeking 
specific performance of a contract to 
convey land, claimed to have paid a 
note of the vendor as part of the 
price, the note was admissible over 
objections that the vendor had testi- 
fied he owed nothing on the note, and 
it was barred by limitations and could 
not be enforced. May v. Sorrell, su- 
pra. (5) In a suit for specific per- 
formance of a contract to sell land, 
proof of.efforts by the vendor to ful- 
fill its terms, especially that he had 
tendered an abstract of title and a 
deed, was properly allowed.  Baleja 
v. Henderson, (Tex. Civ. A.) 241 SW 
1080. (6) Evidence that the pur- 
chaser had bought other land, after 
the period had expired in which un- 
der the contract the sale was to be 
closed and payment made by him, was 
admissible as tending to show breach. 
Baleja v. Henderson, supra. (7) Tes- 
timony that plaintiff had not offered 
to pay for the land until the time for 


Okl. 105, 


In a suit by a ven- 
dee for specific performance of a contract: for the 
sale of land, evidence is competent on behalf of 
plaintiff to show that defendant was able to convey 
title,#” and on behalf of defendant to show want of 
title as an excuse for failure to convey.*® 
competent, in a suit by a vendor to enforce perform- 
ance, to show by the vendee’s agent that the rea- 
son for the vendee’s refusal to perform was that 
no title was furnished by the vendor.?? 
ters affecting the vendor’s title necessarily rest in 
parol, it is competent so to show them in a suit for 
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specific performanee.®° 


Waiver and cure of defects. 
ble to show that the objections to the vendor’s title 


Evidence is admissi- 


had been cured and that the vendee had accepted 


the title.>1 


LO Rule. 
So it is 


Where mat- 
7 nthe 
ing,” 


payment expressed in the contract 
had expired and he had decided to sue 
was admissible, the evidence showing 
that plaintiff's belated offer was in- 
spired by an attorney. Baleja v. Hen- 
derson, supra. (8) In a suit for spe- 
cific performance of an agreement by 
testator to adopt a child and leave 
her one half of his estate by will, 
performance on the part of the child 
is shown by evidence that she became 
a member of testator’s family, re- 
mained eighteen years, performed 
dutifully every detail of her relation 
during that time, and left with his 
consent. Peterson v. Bauer, 83 Nebr. 
405, 119 NW. 764. 


44. McGriff v. McGriff, 154 Ga. 560, 
115 SH 24> Crossland vy. Hart, (Tex: 
Civ. A.) 234 S.W. 558; Bitof v. Hoppe, 
186 Wis. 409, 202 N.W. 699. 


[a] Bvidence held admissible.— 
(1) In a suit for specific performance 
of a parol contract, chattel mortgages 
given by plaintiff to secure small 
credits were admissible as throwing 
some light on his ability to make the 
cash payment which he claimed to 
have made. McGriff v. McGriff, 154 
Gar eb60n Wis Sh 2-2) ana. pur= 
chaser’s action for specific perform- 
ance, testimony that purchaser went 
to vendor’s residence with deed to be 
executed by vendor and with money 
to make cash payment and note to be 
given vendor for balance of purchase 
money, but that vendor was not home, 
was admissible to show the readiness 
of purchaser to carry out his part of 
the contract. Crossland v. Hart, (Tex. 
Civ. A.) 234 S.W. 558. 

45. Boyd v. Warden, 163 Cal. 153, 
124 P. 841; Gosling v. Jones, 70 Utah 
49,.257 P. 1058. 


[a] Conduct and statements of 
vendor (1) are admissible to show 


waiver. Gosling v. Jones, 70 Utah 49, 
257 P. 1058. (2) In a suit to enforce 
specific performance of a _ contract 


to sell real estate, where the vendor 
relied on forfeiture of the contract 
for nonpayment of the price, evidence 
that the vendor had offered a dis- 
count for an immediate payment of 
the full price, and had offered to give 
a deed on payment of a specified sum, 
was admissible to show that the ven- 
dor did not treat the contract as at 


anend. Boyd v. Warden, 163 Cal. 155, 
124 PB. 841. 

46. Corbett v. Kingman, 19 Ariz. 
134, 166 P. 290. 

47. Naylor v. Parker, (Tex. Civ. 


A.) 139 S.W. 93; Collier v. Robinson, 
61 Tex. Civ..A. 164, 129 S.W. 389. 


[a] Abstract showing title in de- 
fendants was admissible to show their 
ability to perform. Naylor v. Parker, 
GBextiCiy, Ac rls USAW OS. 


[§ 553] C. Weight and Sufficiency®2—1. Exist- 
ence and Terms of Contract and Right to Relief in 
General—a. Contracts Generally—(1) Statements of 
To entitle plaintiff to a decree for specific 
performance, the existence and terms of the con- 
tract sought to be enforced, and other facts essen- 
tial to a recovery, must be established by that high 
degree of proof which has variously been charac- 
terized by the terms “clear,” “clear and convine- 
“clear and satisfactory,” or other equivalent 
expressions,°®® and this rule has especial applica- 


48. Alston v. Savage, 173 N. C. 213, 
91 SE 842. 


[a] IFvustration.—In an action by 
vendee under a contract of the life 
tenant to convey the Jand for specific 
performance, evidence of life tenant’s 
subsequent contract to convey to an- 
other, recorded before plaintiff's con- 
tract was recorded, was admissible. 
Alston v. Savage, 173 Ni e@, 213; 94 
S.E. 842, 


49. Haskell v. White Oil Corp., 
(Tex. Civ. A.) 243 S.W. 506. 


50. Hall v. Ely, 91 N. J. Eq. 92, 108 
A. 370; Dixie Oil Co. v. McBurnett, 
(Bex. Civ. A.) 2 SJW.(2d) 485 > [rev 
on other grounds (Commn., A.) 6 S.W. 
(2d) 83]. 


[a] Rule applied.—In a vendor’s 
suit for specific performance of a con- 
tract to purchase two separate tracts, 
evidence of transactions between the 
parties before the contract was made 
is admissible to show knowledge of 
both parties as to defect in the title 
to one tract, and their disregard of 
that tract as a substantial element in 
purchase price, the contract express- 
ing nothing on that point. Hall v. 
Hly, 91 N. J. Hq. 92, 108 A. 3770: 


51. Bourland v. Huffhines, 
Civ. A.) 244 S.W. 847. 


[a] Rule applied.—In a suit for 
specific performance of a contract to 
sell land, evidence that the purchas- 
er’s attorney reported the-defects in 
the title to the vendor, and that the 
vendor corrected them after which 
the title was passed by the attorney, 
was admissible to establish the ven- . 
dor’s contention that the objection to 
the contract had been cured, and that 


(Tex. 


the purchaser had accepted the title 
and waived any objection thereto: 
Bourland v. Huffhines, (Tex. Civ. A.) 
244 S.W. 847. 

52. Generally see Evidence §&§ 
1730-1806. 

53. U. S.—Moyer v. Butte Miners’ 


Union, 246.48" 6577 a'5b8 CCA 643)" faith 
232 EF. 788, and certiorari den 245 
UsS..671, 38 SCt 191, 62 L. ed. 540]. 


Ala.—Wilder v. Reed, 216 Ala. 29, 
112° So. 312. 


Ark.—Dodgson v. Mercer, 158 Ark, 
641, 245 S.W. 481. 


Cal.—Allman vy. Rich, 76 Cal. A. 601, 
245 P. 439. 


D. C.—Stubblefield v. 
32 App. 535. 


Ga.—Smiley v. Smiley, 144 Ga. 546, 
87 S.E. 668. 


Ill.—Cutler v. Weibel, 339 Ill. 62, 
170 N.E. 705; Schmidt v. Barr. 333 Ill. 
494,165 N.H.131, 65 ALR. 1; Burgess 
v. Burgess, 306 Ill. 19, 137 N.E. 4038; 


Stubblefield, 
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tion to contracts resting in parol®* 


persons who have died since 


420, 136 


Pillsbury v. Reidy, 304 Ill. 
: 679. : S00 TN: 


N.E. 679; Sadler v. Drennan, 
335, 133 N.E. 870; Anderson v. Augus- 
tana College, 300 Ill. 72, 132 N.E. 826; 
Boehme vy. Fraase, 291 Tl, HTL L26N. 
Aldrich, eT tlle 


Bm. 534; Aldrich v. 
Pale 5 WAP) INI eras MacQueen v. An- 
derson, 275 [ll. 409, 114 N.E. 159; 
Mould y. Rohm, 274 tl. 547, 113 N.E. 
991. 

Towa.—Lockie v. Baker, 206 Iowa 
21, 218 N.W. 488; Ross v. Ross, 148 
Iowa 729,127 N.W. 1034; Kinman y. 


Botts, 147 Iowa 474, 124 N.W. 773. 


Ky.—Monroe v. Bailey, 145 Ky. 794, 
141 SW 412. 


La.—Llopis v. Mills, 5 La. A. 647, 


Md.—Bellevue Club v. Punte, 148 
Mad. 589, 129 A..900; Fox v. Fraebel, 
LAOM Vidielb4, 116) Aas (6 Blume. sve 
Blunt, 136 Md. 194, 110 A. 473; Mun- 
dorff v. Kilbourn, 4 Md. 459. 

Mich.—-Kinney v. Kinney, 
311, 189 NW. 897. 

Mo.—Adrian v. 
Corp., 286 SW 95. 

N. J.—West Heights Realty Corp. 
v. Adelman, 107 N. J. Eq. 351, 152 A. 
196; Wilson v. Windolph, 103 N. J. 
Hq. 275, 148 A. 346; Turkingtom v. 
Zuber, 100 N. J. Eq. 285, 134 A. 840. 


N. Y.—Racich Asbestos Mfg. Co. 
v. Brooks, 146 App. Div. 14, 130 N.Y.S. 
382. 


Ss. C.—Hammassapoulo v. Hammas- 
SAVOULO. | Los 4) ©, D4 Lees Hee Ook: 
Maxwell v. Standard Furniture Co., 
127 S. C. 225, 120 SE 834; Williams v. 
Bruce, 110 S. C. 421, 96 S.E. 905. 


Tenn.—Henderson v. Henderson, 
159 Tenn. 126, 17 S.W.(2d) 15, [den 
reh 158 Tenn. 452, 14 S.W.(2d) 714]. 


220 Mich. 


Republic Finance 


Va.—Scott v. Albemarle Horse 
Show Assoc., 128 Va. 517, 104 S.E. 
842; Adams v. Hazen, 123 Va. 304, 96 
S.E. 741. 


Wash.—Cahalan Inv. Co. v. Yakima 
Control Heating Co., 113 Wash. 70, 
193 P. 210; Monroe v. Sams, 89 Wash. 
553: Pa 1090: 


And see cases infra this note. 


Sufficiency of evidence in particular 
instances see cases infra § 554. 


54. U. S—Farley v. Hill, 150 U. 
S. 572, 14 SCt 186, 37 L. ed. 1186; Dal- 
zell v. Dueber Watch-Case Mfg. Co., 
HAGA  SwiShd ks SCt 88ibe i MiLewed. 
749; Pioneer Reduction Co. v. Beedle, 
260 F. 801, 171 CCA 527; Hildreth vy. 
Duff, 148 F. 676, 78 CCA 410 [aff 143 


FH. 139]; Pressed Steel Car Co. v. Han- 
sen, 128 F. 444 [aff 137 F. 403, 71 CCA 
207, 2 LRANS 1172]. 

Ala.—Hagood v. Spinks, 219 Ala. 
503, 122 So. 815. 

Iida.—Thompson v. Burns, 15 Ida. 
572, 99 P..111; Prairie Dev. Co. v. Lei- 
berg, lb: Idak 379.98) Pa 616! 

Tli—mWaegner v. McClay, 306 Il. 
560, 138 N.B. 164; Wolf v. Lawrence, 
276 Ill. 11, 114 N.E. 567; Lake Shore, 
etc Ron ve bluttent 40 sly Aca 6 sides 

Iowa.—Albia Light, ete., Co. v. Gold 
Goose Coal mete. Co. Lom INV. ae. 
185 N.W. 571. 

Me.—Wilbur v. Toothaker, 105 Me. 
490, 75 A. 42, 18 AnnCas 1190. 

Md.—Pattison v. Brydon, 150 Md. 


575, 133 A. 328. 


Mich.—Drolshagen v. Drolshagen, 
230 Mich. 444, 202 N.W. 959; Kinney 
v. Kinney, 220 Mich. 311, 189 N.W. 


their 
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tion.°® In some 
must be such as 


and made with 
alleged execu- 


897. 


Wagner, 59 


C : Vv. 
Mont. 386, 196 P. 978. 


Nebr.—In re Panko, 83 Nebr. 145, 


119 N.W. 224; McCann v. Adtna Ins. 
Co., 3 Nebr. 198. 
N. J.—Korflage v. Kahrs, 94 N. J. 


Eq. 440, 120 A. 191 [rev 118 A. 353]. 
N. Y.—Pickett v. Michaels, 120 App. 


IDNA Sine ay INES SE esl 

Oh.—Neville v.. Merchants’, etc., 
Mut. Ins. Co., 19 Oh. 452; Suydam v. 
Columbus Ins. Co., 18 Oh. 459. 

Or.—Leadbetter v. Price, 103 Or. 
222, 202 P. 104. 

S. D.—Steensland v. Noel, 28 S. D. 
522, 134 N.W., 207. 

Tex.—Briscoe v. Bright, (Commn. 
A.) 231 S.W. 1082 [rev (Civ. A.) 202 
S.W. 183]. 

Utah.—Montgomery vy. Berrett, 40 
Utabee3'3'5,) 02d) Wes 8569s 

Va. lie, 
29) (Sela 38.2/5 

W. Va.—McCully v. McLean, 48 W. 
Was 625531 ene 50. 

Wis.—Fontaine v. Riley, 189 Wis. 
226, 207 N.W. 256; Hibbert v. Mac- 


kinnon, 79 Wis. 6738, 49 N.W. 21. 


Ont.—Walker v. Boughner, 18 Ont. 
an Orr wWrasOrnr, 2a sGranty Chaco, 
407. 


And see cases infra this note. 


[a] Prenuptial agreement.—There 
can be no decree for specific perform- 
ance 6f a prenuptial agreement to 
make wife beneficiary of war risk in- 
surance, in the absence of clear and 
convincing proof of the existence and 


terms of the agreement. Layne v. 
US Ss pom eZ) eee. 
[b] Agreement to cancel notes.— 


It is only essential that the terms 
of an oral contract with a decedent 
to cancel notes in consideration of 
services be shown by evidence suffi- 
ciently clear for the court to deter- 
mine what those terms were without 
resorting to inference or conjecture. 
Briscoe v. Bright, (Tex. Commn. A.) 
RE 1082 [rev (Civ. A.)-202 S.W. 


[c] Agreement to porches bonds. 
——Wanlevarveae lille 50) Leese oes Or 
ASG WS Tein ede 1086: 


[d] Contract to execute mortgage. 
—Pereau v. Frederick, 17 Nebr. 117, 
22 ON.Wis 23)5% 


{e] Contract to assign patent or 
invention.—Dalzell v. Dueber Watch- 
Case Mfg. Co., 149 WU. Si 315, 13 Sct 
886, 37 oa ed. 749; Portland Iron 
Works v. Willett, 49 Or. 245, 89 P. 
421, 90 P. 1000. 


{f{] Contract to assign benefit cer- 
tificate of insurance.—Rockecharlie v. 
Rockecharlie, (Va.) 29 S.B. 825. 


[g] Contract of 
Cann v. Adtna Ins. 
Neville v. 


insurance.—Mc- 
Cox 3a Nebris 198% 
Merchants’, ete., Mut. Ins. 
Co., 19 Oh. 452; Suydam v. Columbus 
Ins. Co., 18 Oh. 459; Royal Indemn. 
Cos v. Goodman, 32 Oh, AY 316) i168 
N.E. 61. 


{h] Contract between aged mother 
and her children.—Specific perform- 
ance of a contract between an aged 
devisee and her children, under which 
the most of the property left to the 
widow is to be surrendered, will not 
be enforced unless the evidence is 
clear. In re Panko, 83 Nebr. 145, 119 


[§ 553 


cases it has been held that the proof 
to leave no room for doubt,°® or for 


N.W. 224. 

Contracts: 

For sale or exchange of real property 

see infra §§ 555-556. 

EO. 

Adopt see infra § 558. 

Devise or bequeath see infra § 557. 

Sufficiency of evidence in particular 
instances see infra § 556. 

55. U.S.—Frenzer vy. Frenzer, 2 F. 
(2d) 218 [certiorari den 289 Wi Seo ide 
46 SCt 101, 70 L. ed. 419]. 

Md.—Travelers’ Ins. Co. v. 
154 Md. 414, 141 A. 348. 

Mich.—Kinney v. Kinney, 220 Mich. 
317,189 N.W. 897. 

Mo.—Thompson v. Schultz, 222 Mo. 

268, 296 S.W. 205. 

N. J.—Berg v. Baldwin, 84 N. J. Ea. 
90, 92 A. 90 [aff 84 N. J. Hq. 193, 93 A 
1084). 

Or.—Leadbetter v. Price, 103 Or. 
222, 202 P. 104; Kleinschmidt v. Cen- 
tral Trust Co., 103 Or. 124, 208 P. 598; 
Herr v. McAllister, 92) Or. 581, 181 PB. 
741. 

Pa.—lIn re Miller, 283 Pa. 302, 129 A. 
80. 


Scott, 


BN 


Va.—Cooper v. Cooper, 65 W. 


W. 
Va. 712, 64-S.E. 927. 
Parol contracts to: 
Adopt see infra § 558. 
Convey land see infra §§ 555, 556. 
pes or bequeath property see infra 


Sufficiency of evidence in particu- 
lar instances see infra § 554. 


56. U. S.—Hennessey v. Wool- 
worth, 128 U. S. 438, 9 S.Ct, 109, 32 


L. ed. 500. 

Cal.—De Kahn vy. Chase, 177 Cal. 
281, 170 PB. 608. 

Ill.— Cutler v. Weibel, 339 Ill. 62, 


170 N.E, 705. 


Iowa.—Origer v. Kuyper, 183 Iowa 
1395, 168 N.W. 119: But see Minion v. 
Adams, 181 Iowa 267, 164 N.W. 593 
(holding that the evidence must be 
clear, satisfactory, and convincing, 
although not necessarily entirely free 
from inconsistencies or sufficient to 
establish the case beyond all contro- 
versy). 
Md.—Rickard v. 

me OAOs 


Neff, 130 Md. 89, 
99 A 


Minn.—Baker vy. Polydisky, 144 
Minn. 72, 174 N.W. 526. 
N. J.—Rabinowitz v. Rooney, 97 


N. J. Eq. 49, 128 A. 882 [mod 138 A, 
870]. 


N. Y.—WNational Cash Register Co. 
v. Remington Arms Co., 212 App. Div. 
843, 209 N.Y.S. 46 [rev on other 
grounds 122 Misc. 234, 202 N.Y.S. 691, 
and aff 242 N. Y. 99, 151 N.B. 144]. 


W. Va.—Kennedy v. Burns, 84 W. 
Va. “701, 101 Stee 556335 Coopermeave 
Cooper, 65 W. Va. 712, 64 S.B. 927. 


[a] Equity will not grant relief: 
(1) Where doubt upon a vital fact 
exists. Rickard v. Neff, 130 Md. 89, 
99 A. 940. (2) Where it is doubtful 
whether the contract sought to be 
enforced was actually made. Hen- 
nessey v. Woolworth, 128 U. S. 438, 9 
S.Ct. 109, -32 Li ‘ed. 500; | Bakers wz 
Polydisky, 144 Minn. 72, 174 N.W. 526; 
National Cash Register Cosnyn Rem- 
ington Arms Co., 212 App. Div. 343, 
209 N.Y.S. 40 [rev 122 Mise. 234, 202 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 


§§ 553-554] 


reasonable doubt.57 


Other statements as to the degree or quantum of 
proof are, that the contract must be proved with 
reasonable certainty;°S that more certainty is nec- 
essary than is required in actions at law or in most 
and, although it has been stated that 
the contract and its terms must be proved by a pre- 
ponderance of the evidence,®° it is the general rule 
that something more than a mere preponderance is 
required;®! that the essential facts entitling plain- 
tiff to relief must be shown by a clear or decided 
preponderance of the evidence,®? and that, if the 
proof is substantially evenly balanced, relief will 


civil cases,°® 


INDY S569 land afl 242, 3N. Y. 99 5d 
N.E. 144]; Watters v. Lincoln, 29 S. 
D980 1854 NW... 72s kennedy Vv: 
murs, S42. Wii Va. TOY, 10%, S.tey 156 
(for fear of doing a greater wrong 
than by leaving the parties to their 
legal remedy). (3) Where the evi- 
dence leaves essentials of agreement 
in uncertainty, or when it is doubt- 
ful whether contract was completed. 
Levine v. Lafayette Bldg. Corp., 103 
INS J Bq. £21; 142 A. 441. 


[b] Contract to execute note and 
mortgage.—A partner is not entitled 
_to specific performance against the 
father of another partner of the fa- 
ther's oral contract to execute a note 
and mortgage to reimburse the part- 
ner for amount he invested in the 
firm, where the terms of the alleged 
oral agreement are in doubt and evi- 
dence is not convineing. Origer v. 
Kuyper, 183 Iowa 1395, 168 N.W. 119. 


57. Hall v. Wingate, 159 Ga. 630, 
126 S.E. 796; Anderson v. Augus- 
tana College, 300 Ill. 72, 132 N.E. 826; 
Reynolds v.’ Wetzler, 254 Ill. 607, 98 
N.E. 993;- Hearn v. Ruark, 148 Md. 
354, 129 A. 366; Gorsuch v. Kollock, 
139 Md. 462, 115 A. 779; Polianski v. 
Polianski, 1388 Mu.-598, 114 A. 571; 
Semmes v. Worthington, 38 Md. 298; 
Missouri Pac. R. Co. v. McCarty, 97 
Mo. 214, 11 S.W. 52; Buck v. Meyer, 
195 Mo. A. 287, 190 S.W. 997. But see 
Blunt v. Blunt, 136 Md. 194, 197, 110 
A. 473 (holding that the statement 
that the proof must leave no room for 
reasonable doubt ‘‘must not be under- 
stood as importing the rule of crim- 
inal law into an equity case’’). 


“In respect to the character of 
proof required to establish a contract 
sought to be enforced, it is the duty 
of the plaintiff to make out the case 
set up in the bill with such distinct- 
ness, certainty, and legality in all its 
parts that the court may have no dif- 
ficulty in deciding exactly what the 
contract was. The proof must be 
clear and explicit, leaving no room 
for reasonable doubt, and must in 
every essential particular correspond 
with the terms of the contract set up 
inthe bill.” Miller Equity § 676 
[quot Stern v. Shapiro, 138 Md. 615, 
§26, 114 A. 587]. 


[a] “fo doubt is to refuse relief.” 
—Hearn v. Ruark, 148 Md. 364, 358, 
229 A366. 

[b] Verbal contract to convey let- 
ters patent.—Melville v. Waring, 159 
Mo. A. 395, 141 S.W. 12. 

Parol contracts to: 

Adopt see infra § 558. 

Convey land see infra §§ 555, 556. 

Devise or bequeath property see in- 
fra ‘$1657 

58. Sallo v. Boas, 327 Til. 145, 158 
N.E. 364; Quinn v. Daly, 300 Ill. 273, 
133 N.E. 290; Brach v. Matteson, 298 
Ill, 387, 131 N.E. 804; Moore v. Ma- 
chinery Sales Co., 297 Til. 564, 131 


SPECIFIC PERFORMANCE 


be denied.®* 


Defenses. °4 


performance.°®* 
lar Cases. 


N.E. 141; McKennan v. Mickelberry, 
PAW ASO AEC SO) INIA R (a l/s 


59. Bellevue Club v. Punte, 148 
Md. 589, 129 A. 900; Blunt v. Blunt, 
LSGe Mids 194) AO AWS 7/3340 (@larkw vy: 


Clark, (Utah) 279 P. 502; Trenchard v. 
Reay, 70 Utah 19, 257 P. 1046; Caha- 
Jan Inv. Co. v. Yakima Central Heat- 
Ine TCO LVS Wiis) a LO so oie aliOe 
60. Ark.—Wilson v. Spry, 145 Ark. 
21, 223 S.W. 564. 


Tll.— Schmidt v. Barr, 333 Ill. 494, 
165° N.Bo 1315 65 ALR 1: 


Mo.—Meredith v. Brock, 
869, 17 S.W.(2da) 345. 


Wash.—Camp Mfg. Co. v. Jordan, 
292 Fed. 182. 


W. Va.—Johnson v. Dixie Fire Ins. 


322 Mo. 


Con 108 mW Vaio DL eae 52 SoH: 
61. Rice v. Rigley, 7 Ida. 115, 61 P. 
290; Leadbetter v. Price, 103 Or. 222, 


202 P. 104; Cahalan Inv. Co. v. Yaki- 
ma Central Heating Co., 113 Wash. 
70, 193 PB. 210; Fontaine v. Riley, 189 
Wis. 226, 207 N.W. 256; Dewey -v. 
Spring Valley Land Co., 98 Wis. 83, 
qe IN.W. 565. ; 


62. Phillips v. Jones, 103 Ark. 550. 
146 S.W. 513; Moore v. Gordon, 4% 
Ark. 334; Fleischman v. Moore, 79 
Ill. 539; Huwe v. Moulton, 48 S. D 


205, 203 N.W. 457, [rev 50 S. D. 588, 
211 N.W. 453]. 


[a] A decree not against the clear 
preponderance of the evidence will be 
sustained.—Smith Vv. Arkadelphia 
Milling Co., 149 Ark. 670, 234 S.W. 983. 


63. Sadler v. Drennan, 301 Ill. 385, 
133 N.E. 870; Rabinowitz v. Rooney, 
97 N. J. Eq. 49, 128 A. 882 [mod 138 
A. 870]. 

[a] Authority of agent.—Where 
the testimony is substantially in bal- 
ance as to an agent’s oral authority 
to sign a contract for the sale of real 


estate, the bill for specific perform- 
ance should be dismissed. Farrier v. 
Shaw, (N. J.) 118 A. 339. 


64. Particular defenses see infra 


§§ 562-566. 


65. Harper v. Virginian R. Co., 76 
W. Va. 788, 86 S.E. 919, AnnCas1918D 
1081. 


66. Ranck v. Wickwire, 255 Mo. 42, 
164 S.W. 460; Veth v. Gierth, 92 Mo. 
97, 4 S.W. 432; Melville v. Waring, 
159 Mo. A. 395, 141 Sow. 12; Trigg’ v. 
Read, 5 Humphr. (Tenn.) 529, 42 AmD 
447; Riggins v. Trickey, 46 Tex. Civ. 
A. 569, 102 S.W. 918 [quot Greenamey- 
er v. McFarlane, (Tex. Civ. A.) 220 
S.W. 613, 618]; Crotty v. Effler, 60 W. 
Va. 258, 54 S.H. 345, 9 AnnCas 770. 


67. Carver v. Van, Arsdale, 312 Ill. 
220, 143 N.E. 579; Stephens v. Clark, 
305 Ill. 408, 187 N.B. 227; Crutchfield 
v. Griffin; 139 Okl. 35, 280 P. 1075. 


68. See cases infra this note. 
[a] Evidence held sufficient to: 
(1) Establish contract generally. 


(58 Co Je} TL97 


It has been held that defenses to 
the relief sought must be established satisfactorily,®* 
although it has also been said that much less strength 
of proof is required to defeat specific performance 
than to enforce the remedy,*® and that proof which 
would be insufficient to warrant a rescission of the 
contract may authorize the court to refuse specific 


[§ 554] (2) Sufficiency of Evidence in Particu- 
Cases are referred to in the notes where 
sufficiency of evidence to establish the contract,®® 


Warner v. Wood, 200 Fed. 542, 118 
CCA 636 (contract for equal division 
of profits of mining operations); 
Grant v. Derrick, 134 Ga. 644, 68 S.E. 
422; Foley v. Schmidt, 115 Kan. 621, 
224 P. 489; Beacon Oil Co. v. Perelis, 
263 Mass. 288, 160 N.E. 892 (contract 
to assign patent); Lawrence v. Ver- 
mander, 242 Mich. 377, 218 N.W. 6593 
Millen v. Potter, 190 Mich. 262, 157 
NEW. 0d: RY AS Cizol Rubber?! Couwsve 
eee er INE ie Maem Maae. Gls UA ahs 
(contract to assign patents); Capora- 
li v. Santangelo, 149 App. Div. 911, 133 
N.Y-S. 504: _eollins” vi) Collinss 451 
Wash. 201, 275 BP. 571 (contract be- 
tween heirs for equal distribution of 
estate); Roche v. Madar, 104 Wash. 21, 
175 P. 314, [aff 104 Wash. 21, 181 P. 
857]; Heins v. Thompson, etc., Lum- 
ber Co., 165 Wis. 563, 163 N.W. 173. 
(2) Establish parol contract. Hoehne 
Ditch Co. v. John Flood Ditch Co., 68 
Colo. 531, 191 P. 108; Engle v. Engle, 
209 Mich. 275, 176 N.W. 547 (contract 
between heirs for division of estate); 
Killian v. Heinzerling, 47 Mise. 511, 
95 N.Y.S. 969 [rev 114 App. Div. 410, 
99° N.Y-S:) 1086]; Briscoe’ ve) Bright; 
(Tex. Commn. A.) 231 S.W. 1082 [rev 
(Civ. A.) 202 S.W. 183] (contract to 
cancel notes); George v. Fritsch L. 
& T. Co., 69 Utah 460, 256 P. 400 (con- 
tract not to build garage on certain 
property). (3) Establish parol con- 
tract with person since deceased. 
Thompson v. Schultz, 222 Mo. A. 268, 
296 S.Ww. 205. (4) Show contract 
made by .agent was unauthorized. 
Crumley v. Shelton, 71 Colo. 466, 208 
P. 460. (5) Show revocation of the 
authority of defendant’s agent to sell 
the land. Morgan v. Harper, (Tex. Civ. 
A.) 219 S.W. 888 [rev (Commun. A.) 
236 S.W. 71]. (6) Show that a third 
person when executing contract was 
acting for himself and not as agent 
of defendant. Luft v. Arakelian, 33 
Cal. Azi463,:165 P. 712. (7) Show that 
neither of defendants signed contract, 
nor authorized any one to sign it for 
them. Fleming v. Little Rock Cham- 
ber of Commerce, 137 Ark. 615, 206 
S.w. 895. (8) Show that plaintiffs 
rejected written offer of sublease, and 
that their subsequent tender was re- 
fused. Mendelson v. Roland, 66 Utah 
487, 243 P 798. 9 (9)* Show! thatthe 
contract became effective as a bind- 
ing obligation at the time of its exe- 
eution. Lippert v. Kowalke, 154 
Minn. 126, 191 N.W. 246. (10) Sup- 
port finding that it was mutually 
agreed that the contract of sale 
should not be binding until signed by 
defendant’s wife. Healy v. Hohn, 157 
Iowa 375, 138 N.W. 551: (11) Support 
finding that there was no agreement 
that the contract should not be bind- 
ing until signed by defendant’s hus- 
band. Bates v. Harris, 144 Ky. 399, 
138 S.W. 276, 36 LRANS 154. 

[b] Evidence held insufficient to: 
(1) BHstablish contract generally. 
Moyer v. Butte Miners’ Union, 246 
Fed. 657, 158 CCA 613 [aff 232 Fed. 788, 
and certiorari den 245 U. S, 671, 38 S, 


1198 [58 C.J.] 


the terms thereof,®® and the right to the relief sought 


generally,’® have been determined. 


[§ 555] b. Parol Contracts Relating to Land—(1) 
The rule requiring plaintiff to es- 


General Rules. 


SPECIFIC PERFORMANCE 


[§§ 554-555 


ence and terms of the contract sought to be enforced, 


and the other essential facts necessary to a recov- 


tablish, by clear and convincing evidence, the exist- 


Ct. 191, 62 L. ed. 540]; Webster Elec- 
tric Co. v. Podlesak, 241 Fed. 489 (con- 
tract for transfer of patent); Baum 
vy. Concord Land, ete., Co., 24 Colo. 
A. 397, 133 P. 760; Ford v. Lighthall, 
328--11).-107, 159 N.E. 298; Elwell v. 
Hicks, 238 Ill. 170, 87 N.E. 316; Fen- 
ton v. Clifton, 204 Iowa 933, 216 N.W. 
53; Rickard v. Neff, 130 Md. 89, 99 A. 
940; Kapelovitch v. White, 230 Mich. 
427, 203 N.W. 134; Birney v. Ready, 
216 Mich. 7, 184 N.W. 462; Wunder v. 
Turner, 120 Minn. 13, 138 N.W. 770; 
Meredith v. Brock, 322 Mo. 869, 17 
S.W.(2d) 345; Fleming v. Riegel, 90 
SO 109) 72)S.E: 888s Ross .v-Biunt, 
(Tex. Civ. A.) 166 S.W. 913; Fredlock 
v. Fredlock, 70 W. Va. 607, 74 S.E. 
865; Miller v. Neely, 19 OntWN 413. 
(2) Establish parol contract. Pioneer 
Reduction Co. v. Beedle, 260 Fed. 801, 
171 CCA 527 (contract to share joint- 
ly in ner reeds Boehme v. Fraase, 
291 Ill. 571, 126 N.E. 534 (contract be- 
tween heirs to purchase interests of 
others); Kimmel v. Gray, 196 Ill. A. 
406;. Albia Light, ete., Co. v. Gold 
Goose Coal, etc., Co., 192 Iowa 869, 185 
N.W. 571 [aff 176 N.W. 722] (contract 
for sale of personalty); Hearn v. 
Ruark, 148 Md. 354, 129 A. 366 (con- 
tract for sale of personalty); Shotwell 
v. Physicians’ Stationery Co., 220 
Mich. 695, 190 N.W.:.692 (contract for 
transfer of corporate stock); Baum v. 
Holstein, 93 Misc» 268, 157 N.Y.S. 966; 
Kleinschmidt v. Central Trust Co., 
LOSS Or 1245 203 Ps 598k) -Halesiete= 
Mfg. Co. v. Norcross, 199 Pa. 283, 49 
A. 80 (although four witnesses testi- 
fied for plaintiff, and defendant alone 
for himself): Rockecharlie v. Rocke- 
charlie, (Va.) 29 S.E. 825 (contract to 
transfer certificate in benefit society); 
Hibbert v. Mackinnon, 79 Wis. 673, 49 
N.W. 21. (contract to transfer mining 
stock). (3) Establish contract with 
person since deceased. Travelers’ 
Ins; Co, v.. Seott, 154 Md. 414, 141 A: 
348; Leadbetter v. Price, 103 Or. 222, 
202 P. 104. (4) Prove tftat vendor’s 
husband, who did not join in contract, 
was living at the time of conveyance. 
Chianese v. Cachia, 3 N. J. Mise. R. 
1224, 131 A. 60. (5) Show that de- 
fendant vendor ratified sale made by 
her alleged agent. Rubenstein v. 
Files, (La.) 84 So. 33; Cram vy. Long, 
154 Wis. 13, 142 N.W. 267. 


69. See cases infra this note 


[a]. Evidence held sufficient to es- 
tablish terms of contract.—Beacon 
Oil Co. v. Perelis, 263 Mass. 288, 160 
N.E. 892 (contract to assign inven- 
tion); Harris v. Bedell Co., 222 App. 
Div, 467.0236) N. YS.) 5135 [afi 7248 N, 
Y. 611, 162 N.E. 545]; Fagan v. Ulrich, 
166 App. Div. 342, 152 N.Y.S. 37 [aff 
119 N.E. 1042]; Smith v. Johnson, 30 
S. D. 200, 1838 N.W. 18 (evidence in a 
vendor’s action to enforce the specific 
performance of a written sale con- 
tract, providing that the land shall be 
paid for in cash or by accepted mort- 
gage, held to sustain a finding that 
the term “accepted mortgage” was in- 
tended by the parties to refer to a 
mortgage then on the land). 


[b] Evidence held insufficient to 
establish terms of contract.—(1) 
Genetally. Camp Mfg. Co. v. Jordan, 
292 Fed. 182; Allman v. Rich, 76 Cal. 
A. 601, 245 Pp, 439; Monroe v. Bailey, 
145 Ky. 794, 141 S.w. 412; Palombi v. 
Volpe, 222 "App. Div. 119, 226 N.Y.S. 
135 [aff 249 N. Y. 194, 163 N.E. 607]. 


(2) Parol contract. Melville v. War- 
ing, 159 Mo. A. 395, 141 S.W. 12 (con- 
tract to transfer patent to corpora- 
tion); Fontaine v. Riley, 189 Wis. 226, 
207 N.W. 256. 


70. See cases infra this note. 


[a] Evidence held sufficient to: 
(1) Warrant decree for specific per- 
formance generally. Grady v. Grady- 
Gatlin, (Ark.) 31 S.W.(2d) 130; Kitt 
Vv. Runge, 86 "Golo, 47.9) 2282" Po L067; 
Levand v. North America Realty Co., 
82 Colo. 121, 257 P. 355; Giammatteo 
v. Penna, (Del.) 147 A. 250; Pe Vane 
v. De Vane, 149 Ga. 783, 102 S.E. 145; 
Seaman v. ‘Hass, 332 Il. 31, 163 N.E. 
32934 Grant. Ve Springer, 330 Ill. 280, 
161 N.E. 718; Lidikevicz v. Kopala, 
315 Ill. 404, 146 N.E. 461; Cazier v. 
Mohr, 197° dll; A. 2550;1) Kimmel yv- 
Gray, 196 Ill. A. 406; Cohen v. Schim- 
berg, 165 Ill. A. 170; Junkin v. Plain 
Dealer Pub. Co., 181 Iowa 1203, 165 N. 
W. 339; Leinbach v. Dyatt, 112 Kan. 
782, 212 P 894; Moorhead v. Edmonds, 
99. Kan. 343,160 P. 6105, Boleny vw 
Jenkins, 167 Ky. 295, 180 S.W~. 351; 
Freeburg v. Honemann, 126 Minn. 52, 
147 N.W. 827; Welch v. Holmes, 220 
Mich. 584, 190 N.W. 644; Fisher v. 
Lawson, 102 Nebr. 398, 167 N.W. 415; 
Abel v. Gill, 95 Nebr. 279, 145 N.W. 
637 [reh den 95 Nebr. 279, 147 N.W. 
686]; Ritz Realty Corp. v. Eypper, 
103 oN. Jo moi 24) 140 AS 9218 Late sion 
N. J. Eq. 403,:138 A. 900]; Cohen v. 
Cohn, 102) No J. Hq.) 235,' 140, A. 319 
[rev 101 N. J. Eq. 401, 1388 A. 693]; 
Berg v. Baldwin, 84 N. J. Bq. 90, 92 


AS IOS Late) SA NNO pst ano or ene 
1084]; Luby v. Washington Sterling 
Corp., 216" Apps Divs 255, i204 INOYCS? 
595; Lane v. Barnard, 185 App. Div. 
754, 173 N.Y.S. 714 [rev 103 Misc. 
107, 170- N.YOS., 946]; O'Farrell <v. 


Sunday Creek Coal Co., 20 Ohio Cir. 
Ct. N. S. 438; Parker v. Simcox, 89 
OkI* 30, 213 P 729; Kins’ v. Gants, 7% 
Okl. 105, 186 P. 960; Miles v. Hem- 
BO Ox eeie 1S sly] tee ee eteecioe 
. 696; Knowles v. Knowles, 
33 R. I..491, 82 A. 257; Lynch v. Hud- 
son, (Tex. Civ. A.) 15-SW (2d) 203; 
Waller v. Ross, (Tex. Civ. A.) 284 S.W. 
228; Mann v. White, (Tex. Civ. <A.) 
236 S.-W. 783; Anderson v. Clayton, 
SO ital 17843, 0 lta Gere 4a Roanoke 
School Bd. v. Payne, 151 Va. 240, 144 
S.E. 444; Haake v. Allan, 127 Va. 65, 
102 S.E. 655; Ravencliff Dev. Co. v. 
Lafferty, 103 W. Va. 539, 138 S.B. 104; 
Kipp v. Laun, 146 Wis. 591, 131 N.W. 


418. (2) Warrant recovery under 
parol contract. Kleinschmidt v. Cen- 
tral -Erust, -Cor.l03. Orivalos Z03iP: 


598. (3) Show value of corporate 
stock agreed to be sold was not read- 
ily ascertained, or that it had a pe- 
culiar value to plaintiff, so that rem- 
edy at law to recover damages was 
inadequate., Mutual Oil Co. v. Hills, 
248 Fed. 257, 160 CCA 335; Nason v. 
Barrett, 140 ‘Minn. 366, 168 N.W. 581; 
First Nat. Bank v. Corporation Se- 
curities Co., 128 Minn. 341, 150 N.W. 
1084. (4) Show that purchaser on 
breach of contract by vendor had 
elected to sue for damages, preclud- 
ing specific performance. Sluka v. 
Bielicki,, 335 Ill.) 202. 167 IN: 90. 
(5) Support finding as to rental 
value of property of which defendant 
wrongfully retained possession after 
time appointed for delivery. Wolle- 
son v. Coburn, 63 CalvA. 316, 218 BP. 
479. (6) Support finding that de- 
fendants suffered damage in sum of 


ery,’! is especially applicable where it is sought to 
enforce a parol contract for the conveyane 


e,”? 


two hundred and fifty dollars by 
plaintiff's possession of defendants’ 
premises. Cornblith Vv. Valentine, 
(Cal.) 294 P. 1065. 


[b] Evidence held insufficient to 
warrant: (1) Decree of specific per- 
formance generally. Jenkins Petro- 
leum Process Co. v. Sinclair Refining 
Go., 32 F.(2d) 252 [mod 32° F.(2d) 
247]; American Book Co. v. State, 216 
Ala. 367, 113 So. 592; Smith v. Arka- 
delphia Milling Cos, 149. Ark. 670, 234 
S.W. 983; Ives-v. Etz, 137 Ark. 615, 
206 S.W. 311; Cornblith v. Valentine, 
(Cale 29% Pp. 1065; Hershey v. Los 
Angeles Pac. Co., 171 Cal. 353, 153 P. 


230; Schaefer v. United Bank, etce., 
Co), 1104 Cali *A) 635, 236 Pe 7225) Dodd 
v. Rotterman, 330 Ill. 362, 161 N.E. 


756; Harney v. Hellgren, 322 Ill. 126, 
1527 N.H!.481>: Harter: wis Morris) i 
Ind. A. 189, 123 N.E. 23 [reh den 72 
Ind. A. 189, 123 N.E. 719]; Stromberg 
v. Alexander, 171 Iowa 707, 154 N.W. 
414; Hellberg v. Hyland, 168 La. 493, 
122 So. 593; Hesse v. Lockwood, 264 
Mass. 524, 163 N.E. 86; New York 
Cent. R. Co. v. Stoneman, 236 Mass. 
81, 127 N.E. 506; Union Co-op..Co. v- 
Adolfson, 103 Nebr. 394, 171 N.W. 902; 
Sayre v. Lemberger, 92 N. J. Eq. 656, 
114 A. 454 [rev 92 N. J. Eq. 373, 112 
A. 490]; Harris v. Bedell Co., 222 
App. Div. 467, 226 N.Y.S. 513 [aff 248 
N. Y. 611, 162 N.E. 545]; Hall v. Hyle, 
16 Mise, 71,136 9N-YoS. $87 sfiat stow 
App. Div. 903, 142 N.Y.S. 1121]; Guss- 
ner v. Miller, 44 N. D. 587, 176 N.W. 
359; Quintal v. Hartsog, 116 Ok!. 29, 
243 P. 731; Vanlandingham vy. New- 
berry, 104 Okl. 98, 230) Pe 7263 
Waite, 53 Or. 143, $9 (es 283; 
Ktzs 259) har 548, 103 A. 293. 
Recovery under parol contract. 
er v. Buffalo Package Co., 
503; 148 NUYS: 782: 


71. See supra § 553. 


72. U.S.—Rogers Locomotive, ete., 
Works v. Helm, 154 U. S. 610, 14 SCt 
1177, 22 L. ed. 562; Webster Electric 
Co. v. Podlesak, 241 Fed. 489; Logue 
v. Langan, 151 Fed. 455, 81 CCA Ths 
Jones v. Patrick, 145 Fed. 440; White 
v. Wansey, 116 Fed. 345, 53 CCA 634; 
Walcott_v. Watson, 53 Fed. 429; Bedi- 
lian v. Seaton, 3 F. Cas. No. 1,218, 3 
Wall. Jr. 279; Kendall v. Almy, 14 F. 
Cas. No. 7,690, 2 Sumn. 278; Smith 
v. Burnham, 22 F. Cas. No. 13,019, 3 
Sumn, 435. 


Ala.—Wilder v. Reed, 216 Ala. 29, 
112) So. 312; Burt v. Moses, 211 Ala. 
4%, 99" So, 106; Harrison v. ‘Harrison, 
198 Ala. 159, 73 So. 454; Barnes v. 
White, 195 Ala. 588, 71 So. 114; Jones 


Fisk v. 
In re 

(2) 
Beck- 
85 Mise. 


v. Jones, 155 Ala. 644, 47 So. 80; 
Daniel v. Collins, 57 Ala. 625; Aday 
v. Echols, 18 Ala, 363, 52 AmD 225; 
Goodwin v. Lyon, 4 Port. 297. 
Alaska.—Treat v. Ellis, 6 Alaska 
Williams v. Renza, 4 Alaska 


290; 
154. 


Ark.— Walk v. Barrett, 177 Ark. 265, 
6 S.W.(2d) 310; Chittim Vv. Gossett, 
148 Ark. 654, 228 S.W. 393; Fielder 
v. Warner, 78 Ark. 158, 95 S.w. 452, 
Moore v. Gordon, 44 Ark. 334; Sutton 
v. Myrick, 39 Ark. 424; Whatley Vv. 
Strong, 23 Ark. 421. 


Cal.—Allman y. Rich, 76 Cal. <A. 
601, 245 BP. 439. 


Conn.—Cady v. Cadwell, 5 Day 67. 


Del.—Simms v. Schwartz, 15 Del. 
Chalo sls sano. 


For later cases, developments anid changes in the law see Annotations, same title and section number, 


§ 555]. 


SPECIFIC PERFORMANCE 


[58 C.J.], 1199 
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lease,*® or exchange? of land, and the rule is ap- | plied with even stronger reason where the con- 


D. C.—Manning v. American Se- 
CUPICY, CtGs CO.0 50" Apps CD. (Gy). 194) 
269 Fed. 710. 


Fla.—Williams v. Bailey, 69 Fla. 
225, 67 So. 877; Maloy v. Boyett, 53 
Prla.956, 43 So. 243. 


Ga.—Hall v. Wingate, 159 Ga. 630, 
126 S.E. 796; Williams v. Segers, 147 
Ga. 219, 93 S.E. 215; Smiley v. Smiley, 
144 Ga. 546, 87 S.E. 668; Coffey v. 
Cobb, 140 Ga. 661, 79 S.E. 568; Hig- 
ginbotham v. Cooper, 116 Ga. 741, 42 
S.E. 1000; Shropshire v. Brown, 45 
Ga, 175. ° . 


Ida.—Thompson v. Burns, 15 Ida. 
572, 99 P. 111; Prairie Development 
Co. v. Leiberg, 15 Ida. 379, 98 P. 616; 
Rice v. Rigley, 7 Ida. 115, 61 P. 290. 


Il11l.— Cutler v. Weibel, 339 Ill. 62, 
170 N.E. 705; Gabrenas v. Romanecki, 
solr Tl. 95,162 N.E 161; C. D. Gam- 
mon Co. v. Standard Trust, ete., Bank, 
327 Ill. 489, 158 N.E. 810; Hutton v. 
Busaytis, 326 Tl. 453, 158 Nib. 156; 
McDonald v. Bartlett, 324 Ill. 549, 155 


N.E. 477; Weir v. Weir, 287 Ill. 495, 
122 N.E. 868; Aldrich v. Aldrich, 287 
Ill. 213, 122 N.E. 472; Rotes v. Rotes, 
Pie Lie SLSSee Lao INGE. LaGr Wane ve 
Hudson; 24s Gls 350; 7 102 New 683; 
Lonergan v. Daily, 266 Ill. 189, 107 
N.E. 460; Willis v. Zorger, 258 Ill. 


574, 101 N.E. 963; Kofsky v. Kofsky, 
254 Ill. 88, 98 N.E. 287; Patterson v. 
Patterson, 251 Ill. 153, 95 N.B. 1051; 
Anderson v. Manners, 243 Ill. 405, 90 


N.E. 728; Elwell v. Hicks, 238 Ill: 
170, 87 N.B. 316; White v. White, 
231 Ill. 298, 83 N.E. 234; Casstevens 


v. Casstevens, 227 Ill. 547, 81 N.H. 709, 
118 AmSR 291; Standard v. Standard, 
ote Lila 25D, COL UN Be 292 WV re bit ny 
Raftree, 181 Ill. 464, 54 N.E. 998; 
Woodard v. Woodard, 178 Ill. 295, 52 
INH. 104i Cuppy v. Allen, 176° Ti. 
162, 52 N.E. 61; Barrett v. Geisinger, 
148 Til: 98,.735 N-B. 354; Vose_ v. 
Strong, 144 Ill. 108, 33 N.E. 189 [aff 
45°11]. A..98]; Clark v. Clark, 122 Il. 
888, 138 N.B. 553; Langston v. bates, 
84 Ill. 524, 25 AmR 466; Worth v. 
Worth, 84 Ill. 442; Ralls v. Ralls, 82 
Tll. 243; Gosse v. Jones, 73 {ll. 508; 
Allen v. Webb, 64 Ill. 342; Danforth v. 
Perry, 20 Ill. A. 130. 


Ind.—Cutsinger v. Ballard, 115 Ind. 
93, 17 N.E. 206; Kline v. Indiana 
Trust Co:, 74 Ind. A. 351, 125 N.H. 434. 


Iowa.—Groh v. Miller, 196 Iowa 
1367, 195 N.W. 259; McInnerny v: 
Graham, 174 .N-W.,395; Witte. v. 


Gardner, 162 Iowa 117, 143 N.W. 835; 
Ross v. Ross, 148 Iowa 725, 127 N.W. 
1034; Wills v. Westendorf, 140 Lowa 
253, 118 N.W. 376; Rudolph v, Covell, 
5 Iowa 525; Fairbrother v. Shaw, 4 
Towa 570; 


Olive v. Dougherty, 3 
Greene 371. 


Kan.—Bichel v. Oliver, 77 Kan. 696, 
95 P. 396; Long v. Duncan, 10 Kan. 


294. 
. Me.—Brickley v. Leonard, 129 Me. 
94,149 A. 833. 


Md.—De Crette v., Bonaparte, 139 
Nas 2529) “114 A. $805 Polianski- v: 
Polianski, 138 Md. 598, 114 A. 571; 
Shipley v. Fink, 102 Md. 219, 62 A. 
360, 2 LRANS 1002; Polk v. Clark, 92 
Md. 372, 48 A. 67; Ridgway v. Ridg- 
way, 69 Md. 242, 14 A. 659; Hopkins 
v. Roberts, 54 Md. 312; Reese v. 
Reese, 41 Md. 554; Smith v. Crandall, 
20 Md. 482; Stoddert v. Tuck, 5 Md. 
18; Hall v. Hall, 1 Gill. 383; Simmons 
v. Hill, 4 Harr. & M. 252, 1 AmD 398, 
Beard v. Linthicum, 1 Md. Ch. 345; 
Owings v. Baldwin, 1 Md. Ch. 120. 


Mich.—Bame v. Bame, 250 Mich. 
515, 231 N.W. 60; Kinney v. Kinney, 
29930 Mich. 311, 189 N.W. 897; Wright 
vy. Wright, 31 Mich. 380; Ramsdell v. 


Millera, Harr. 373; McMurtrie v. Ben- 
nette, Harr. 124. 


Minn.—Kociemba yv. Kociemba, 146 
Minn. 62, 177 N.W. 927; Berndt v. 
Berndt, 127 Minn. 238, 149 N.W. 287; 
yas v. Ray, 40 Minn. 34, 41 N.W. 

Mo.—Heller v. Jentzsch, 303 Mo. 
440, 260 S.W. 979; Hayworth v. Hay- 
worth, 236 S.W. 26; Meek v. Hurst, 
219 S.W. 619; Bryant v. Stahl, 217 
S.W. 31; Collins v. Harrell, 219 Mo. 
279, 118 S.W. 432; McKee v. Higbee, 
180 Mo. 263, 79 S.W. 407; Gibbs v. 
Whitwell, 164 Mo. 387, 64 S.W. 110; 
Cherbonnier vy. Cherbonnier, 108 Mo. 
252, 18 S.W. 1083; Veth v. Gierth, 92 
Mo. 97, 4 S.W. 432; Campbell v. Hay- 
den, 181 Mo. A. 681, 168 S.W. 363. 


Nebr.—Powers v. Norton, 103 Nebr. 
761, 174 N.W. 223; Overlander -v. 
Ware, 102 Nebr. 216, 166 N.W. 
[aff 103 Nebr. 375, 171 N.W. 901]; 
McNea v. Moran, 101 Nebr. 476, 163 


N.W. 766; Thompson v. Foken,. 81 
Nebrs 261 115, NSWis 270s Aliewis . ve 
North, 62) Nebr. 552; 87 INUW:. 32% 


Worthington v. Worthington, 32 Nebr. 
334, 49 N.W. 354; Baker v. Wiswell, 
I” Nebrs 52, 22NeWe 1d. 


N. J.—Banks v. Weaver, 48 A. 515; 


Le Pard v. Russell, 39 A. 1059; 
Turkington v. Zuber, 100 N. J. Ea. 
285, 1384 A. 840; Friedman v. Slaff, 


95°-N. S. g. (617, 123) A. 719, [aft 95 
N. Joya: 716.757.1724 A, 92515 MeBvoy 
v. Brooks, 89 N. J. Eq. 37, 103 A. 403; 
Wolfinger v. McFarland, 67 N. J. Eq. 
687, 54 A. 862, 638 A. 1119; Rutan v. 
Crawford, 45 N. J. Eq. 99, 16 A, 180; 
Clow v. Taylor, 27 N. J. Eq. 418 [aff 
29 N. J. Eq. 469]; Green v. Richards, 
23 N. J. Bq. 32) [aff-23 N: J. Eq. 536]; 
Petrick v. Ashcroft, 19°N..J. Eqs 3393 
Cooper v. Carlisle, LT N. J. Wg. 525; 
Brewer v. Wilson, 17 N. J. Eq. 180; 
Lokerson vy. Stillwell, 13 N. J. Ea. 
Smith v. McVeigh, 11 N. J. Eq. 
Cole v. Potts,.10 Ne, S.-Eq. 67; 


7 
9 
N. Y.—Lobdell v. Lobdell, 36 N. Y. 
7,02 “ranscr. A. yb. 4 (AbbrRrN Ss 
° 347; Jayne v. Brown, 


93 App. Div. 617, 88 N.Y:.S. 589; Mc- 
Ineres v. Hogan, 61 HowPr 446. 
Okl.—Bilby v. Bilby, 133 Okl. 27, 


Webster v. Neal, 119 Okl. 
93, 248 P. 596; Reid v. Reid, 115 Okl. 
58, 241 P. 797; Johnston v. Baldock, 
83 Okl. 285, 201 P. 654. 


Or.—Hayes v. Hayes, 89 Or. 630, 
174 P. 579;. Hawkins v. Doe, 60 Or. 
437, 445, 119 P. 754, AnnCas1914A 765 
[cit Cyc];* Odell v. Morin, 5 Or. 96. 


Pa.—Ricketts v. Capwell, 228 Pa. 
268, 77 A. 464; Sample v. Horlacher, 
177 Pa. 247, 35 A. 615; Miller v. Zu- 
fall 113 Pawi317, 6 VA. Bd0.) Greentec 
v. Greenlee, 22 Pa. 225; Charnley v. 
Hansbury, 13 Pa. 16; Toe v. Toe, 3 


271 P.. 145; 


Grant 74; Woods v. Farmare, 10 
Watts 195; Cleland v. Aiken, 23 Pa. 
Co. 1; Fussell v. Rhodes, 2 Phila. 


165; Fetterling’s Est., 1 Woodw. 169. 


S. C.—McMillan v. McMillan, 77 S. 
Cy sii, SSS). 4315 (Church of) the 
Advent v. Farrow, 28 S. C. L. 378. 

Tenn.—Morrison v. Searight, 4 
Baxt. 476. 


Tex.—Bracken v. Hambrick, 25 Tex. 
408; Mondragon v. Mondragon (Civ. 
A.) 239 S.W. 650 [mod 257 S.W. 2151; 
Fabra v. Fabra, (Civ. A.) 221 S.W. 
1008; Cook v. Embrey, 46 Tex. Civ. 
A. 128, 101 S.W. 844. 


Utah.—Adams v. Manning, 46 Utah 
82, 148 P. 465. 


Va.—Starke v. Starke, 133 Va. 310, 
112 S.%. 680;.. Cranes Nest Coal, ete,, 
Co. v. Virginia Iron, etc., Co., 108 Va. 
862, 62 S.H. 954, 1119; Creecy v. Grief, 


108 Va. 320, 61 S.E. 769; Colonna 
Dry Dock Co. v. Colonna, 108 Va. 230, 
61 S.E. 770; Venable v. Stamper, 102 
Va. 30, 45 S.E. 738; Pennybacker v. 
Maupin, 96 Va. 461, 31 S.E. 607; Wiley 
v. Colston, 86 Va. 520, 10 S.B. 507; 
Shenandoah Valley R. Co. v. Lewis, 
76 Va. 833. 


Wash.—Savage v. Rodenbeck, 126 
Wash. 29, 216 P. 869; Monroe v. 
Sams, 89 Wash. 51, 153-P. 1090; 


Erickson v. Cook, 67 Wash. 251, 121 
PIr825. 4 


W. Va.—Bell v. Whitesell, 64° W. 
Va. 1, 60 S.E. 879; Knight v. Knight, 
51 W. Va. 518, 41 S.E. 905;° McCully 
v. McLean, 48 W. Va. 625, 37 S.H. 559; 
Sturm v. McGuffin, 48 W. Va. 595, 37 
S.E. 561; Gillaspie v. James, 48 W. , 
Va. 284, 37 S.H. 598; Huntington, etc., 
Land Dev. Co. v. Thornburg, 46 Wale 
99, 33 S.H. 108; Harris vy. Elliott, 45 
W. Va. 245, 32 S.H. 176; Fishack v. 
Ball, 34 W.. Va. 644, 12 S.B. +856: 
Boggs v. Bodkin, 32 W. Va. 566, 9 S. 
E. 891, 5 LRA 245; -Gallagher v. 
Gallagher, 31 W. Va. 9, 5°-S.B. (297; 
Partick v. Horton, 3 W. Va. 23. 


Wis.—Royston v. Frost, 229 N.W. 
71; Marshall, ete., Bank v. Schuer- 
brock, 195 Wis: 203, 217 N.W. “416; 
Fontaine v. Riley, 189 Wis. 226, 207 
N.W. 256; Dewey v. Spring Valley 
Co., 98 Wis. 83, 73 N.W. 565; Had- 
field v. Skelton, 69 Wis. 460, 34 N.W. 
397; Tiernan v. Gibney, 24 Wis. 190: 
Knoll v. Harvey, 19 Wis. 99; Blanch- 
ard v, McDougal, 6 Wis, 167, 70 AmD 
458; ‘Hazelton v. Putnam, 3 Pinn. 
107, 54 AmD 158, 3 Chandl. 117. 


Eng.—Mortal v. Lyons, 8 Ir. Ch. 
112; Lindsay v. Lynch, 2 Sch. & Lef. 
1, 9: Rev. Rep. 54. , 


N. B.—Kerr v. Cunard, 42 N. B. 
454; Mosses v. French, 43 N. B..1; 
Calhoun v. Brewster, 1 N. B. Eq. 529. 


Ont.—Harris v. Harris, 47 Ont. L. 
321, 53. DomLR 389, 16 OntWN 216; 
Craig v. Craig, 2, Ont. A. 5838; Jibb \v. 
Jibb; 24 Grant: Ch. 487;, Orr yv.- Orr, 
21 Grant Ch. 397; Nicol v. Tacka- 
berry, 10 Grant Ch. 109. 


“Proof of such contract must be 
of the most. demonstrative charac- 
ter.” Barbour v.. Barbour, 51 N. J. 
Eq. 267, 271; 29 A. 148. 

Sufficiency of evidence to show: 
Acts of part performance see infra § 

561. 

Existence and terms of contract of 
sale in particular cases see infra 

§ 556 
Parol gift of land see infra § 559. 
Performance, good faith, and dili- 

gence of plaintiff see infra § 565. 
Title of vendor see infra § 566. 


73. Ark.—Bishop v. Johnson, 
Ark. 655, 230 S.W. 272. 

Cal.—De Kahn v. Chase, 
28d Om OOS: 

Mich.—Kirchberg _ v. 
228 Mich. 41, 199 N.W. 602. 

Va.—-Henley v. Cottrell Real Bst., 
ete Com 101) Varn 10,0 43.o5. 0 Ol ms 

W. Va.—Weemann v. Clark, 94 W. 
Va. 364, 118 S.E. 517. 

Eng.—Pilling v. Armitage, 12 Vez. 
JTeis ooukepmiuntrol. 

Syiliciency of evidence in particular 
instances see infra § 556. 

74. Purcell v. Miner, 4 Wall. (U. 
S.) 513, 18 lL. ed. 435; Gabrenas v. 
Romanecki, 331 Ill. 95, 162 N. BE. 161; 
Harney v. Berney, 6 Newfoundl. 152. 

Sufficiency of evidence in particular 
instances see infra § 556. 
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tract was made with a person since deceased,’° or 
between parent and child.*® The land which 1s the 
subject matter of the contract must be clearly identi- 
fied,?? the price or consideration must be clearly and 
definitely shown,** and if the sale is on credit, the 
time for payment should be clearly proved.'® 
it is not necessary that the contract be proved by 
direct evidence, circumstantial evidence being suffi- 
cient, if sufficiently convineing,’® and where the 
facts including the acts of the parties raise a con- 
vincing implication that the contract was actually 
made and satisfy the court of its terms and perform- 
ance, it is sufficient to justify its enforcement.** 
The uncorroborated testimony of plaintiff or of a 
single witness, when contradicted, is insufficient ;*? 


75. U. S.—Frenzer v. Frenzer, 
F.(2d) 218 [cert den 269 U. S. 574, 
46 SCt 101, 70 L. ed. 419]. 


Ill.—Keller v. Joseph, 329 Ill. 148, 
160 N.E. 117; Adkins v. Adkins, 332 
422221635) NE. 82385) Garren vv. 
Shook, 306 Ill. 154, 187 N.E. 489; Bur- 
gess v. Burgess, 306 Ill. 19, 137 N.E. 
403; Fletcher v. Osborn, 282 Ill. 143, 
118 N.E. 446; Wrestler v. Tippy, 280 
Ill. 124, 117 N.E. 404; Bower v. Liv- 
ingston, 251 Il). 330, 96 N.B. 244; 
Anderson y. Manners, 243 Ill. 405, 90 
N.E. 728. 


Iowa.—Helmers v. Brand, 203 Iowa 
587, 213 N.W. 384; Ross v. Ross, 148 
Iowa 729, 127 N.W. 1034. 


Md.—Harman v, Hurst, 160 Ma. 96, 
153 A. 24. 


Mich.—Hiles v. First Nat. Bank, 237 
Mich. 278, 211 N.W. 629; Denevan v. 
Belter, 232 Mich. 664, 206 N.W. 500; 
Kinney v. Kinney, 220 Mich. 311, 189 
N.W. 897. 


Mo.—Vesser v. Neff, 214 S.W. 185; 
McQuitty v. Wilhite, 247 Mo. 163, 152 
S.W. 598; Sitton v. Shipp, 65 Mo. 297. 


Nebr.—Hajek v. Hajek, 108 Nebr. 
503, 188 N.W. 181; McHEntarffer v. 
Payne, 107 Nebr. 169, 185 N.W. 329. 


N. Y.—Northrup v. Scott, 85 Mise. 
515, 148 N.Y.S. 846. 


Or.—Hawkins v. Doe, 60 Or, 437, 119 
P. 754, AnnCas1914A 765. 


“The testimony of the living to 
oral agreements and admissions of 
the dead, which radically change the 
recorded titles and interests in real 
estate 65f deceased persons and of 
their heirs or devisees, is not of a 
high character, and reliance should 
be placed upon it with great caution. 
Especially is this true where many 
years have intervened between the 
times of the alleged making of such 
agreements and admissions and the 
death of the party or parties whose 
titles or interests are assailed by 
such testimony. Clear, satisfactory, 
and convincing evidence is indispen- 
sable to sustain an oral agreement of 
a deceased person to convey, charge, 
or change his title or interest in real 
estate. A meeting of the minds of 
the parties to such an agreement up- 
on the same terms at the same time 
must be clearly shown.” Frenzer vy. 
Frenzer, 2 F.(2d) 218, 220 [certiorari 
eniee Ways. one, 461SCt LOl 70 eds 


Sufficiency of evidence in particular 
instances see infra § 556. 


76. Ill.—Adkins v. Adkins, 332 Il. 
422, 168 N.E. 823; Burgess vy. Burgess, 
306 Ill. 19, 187 N.E. 403; Crawley v. 
Howe, 291 Ill. 107, 125 N.E. 743; Har- 
lan va, Harlan, vas. DV 155% ilo aN 
452; Greer v. Goudy, 174 Ill. 514, 51 
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Doubt; 
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land. 


2{N.E. 623. 


Iowa.—Ross vy. Ross, 148 Iowa 729, 
127 N.W. 1034. 


Or.—Brown v. Lord, 7 Or. 302. 
Pa.—Ackerman v. Fisher, 57 Pa. 


457; Eckert v. Eckert, 3 Penr.’ & W. 
332; Fetterling’s Est., 1 Woodw.. 169. 


Wash.—Monroe v. Sams, 89 Wash. 
51, 153 P. 1090. 


[a] Clearer proof is required of 
parol contract to convey between fa- 
ther and son, than when between 
strangers. Stephens y. Collison, 313 
Ill. 365, 145 N.E. 81; Richardson v. 
Lander, 267 Ill, 181, 108 N.E. 46. 


[b] The evidence must do more 
than indicate a vague intention to 
convey as between relatives. Monroe 
vy. Sams, 89 Wash. 51, 153 PB. 1090. 


77. Ala.—Burt v. Moses, 211 Ala. 
47, 99 So. 106; Brown v. Weaver, 
113 Ala. 228, 20 So: 964. 


Dak.—Hollenbeck vy. Prior, 5 Dak. 
298, 40 N.W. 347. 


Ga.—Higginbotham v. Cooper, 116 
Ga. 741, 42 S.E. 1000; Dwight v. 
Jones, 115 Ga. 744, 42 S.E. 48. 


Iowa.—McKay v. Home for Friend- 
less Children; 161 N.W. 47; Kirkpat- 
rick y. Pettis, 127 Iowa 611, 103 N.W. 
956. 

Ky.—McGowan v. Shearer, 176 Ky. 
32; 195) Sewer sso. 


Mo.—Paris v. Haley, 61 Mo. 453; 
Foster v. Kimmons, 54 Mo. 488. 


N. H.—White v. Poole, 74 N. H. 71, 
65 A. 255. 

Or.—Wagonblast v. 
ORES Sa Ome soos 


Pa.—Croneberger v. Conrad, 248 Pa. 
612, 94 A. 255; Small vy. Ehrgood, J 
LackLegN 167. 


Tex.—Taylor v. Ashley, 15 Tex. 50. 


Wis.—Fontaine vy. Riley, 189 Wis. 
226,. 207 N.W. 256; Lamberson v. 
aper sce, 175 Wis: 398, 184 N.w. 

8. 


Whitney, 12 


[a] The test of definiteness is said 
by some decisions to be the same as 
if the contract were in writing. 
White v. Poole, 74 N. H. 71, 65 A. 255; 
Blankenship v. Spencer, 31 W. Va. 510, 
7 S.E. 433. 

78. Ala.—Burt v. Moses, 211 Ala. 
47, 99 So. 106. 


Ga.—Smiley v. Smiley, 144 Ga. 546, 
87 S.E. 668. 


Iowa.—McKay v. Home for Friend- 
less Children, 161 N.W. 47. 


Okl.—Webster v. Neal, 119 Okl. 93, 
248 P. 596. 


Or.—Wagonblast v. Whitney, 12 Or. 


reasonable doubt. 
courts have used even stronger terms than “clear 
and convincing,” or “clear and satisfactory” in stat- 
ing the degree of proof required to prove the exist- 
ence and terms of parol agreements relating to 
Thus it has been said that the proof must 
be “clear and conelusive,”’* “indubitable,”** “indis- 
putable,’s® or “free from suspicion; 
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but the mere fact that there is some conflicting testi- 
mony as. to the making of the contract or its terms 
does not necessitate the refusal of the relief.*? 
der-the statutes in some jurisdictions,** a parol con- 
tract for the conveyance of land may be enforced 
against a defendant when established by his own tes- 


Un- 


In some eases the 


2990 


and that 


\ 
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Pa.—Croneberger v. Conrad, 248 Pa. 
612, 94 A. 255; Small v. Ehrgood, 1 
LackLegN 167. 


Wis.—Eckel v. Bostwick, 88 Wis. 
493, 60 N.W. 784. 


N. B.—Calhoun v. 
BY Hig. 529° 


Sufficiency and adequacy of con- 
sideration see infra § 562. 


79. Brown v. Weaver, 113 Ala. 228, 
20 So. 964; Aday v. Echols, 18 Ala. 
353, 52 AmD 225; Ash v. Dagey, 6 
ee 259; Tiernan v. Gibney, 24 Wis. 
190. 


€0Q. Ross v. Ross, 148 Iowa 729, 127 
N.W. 1034 (holding that circum- 
stances must be strong, satisfactory, 
and not explainable on any other the- 
ory equally as convincing). And see 
cases infra note 81 


81. Aldrich v. Aldrich, 287 D1, 213; 
122 N.E. 472; Willis v. Zorger, 258 Ill. 
574, 101 N.E. 963; Bichel v. Oliver, 77 
Kan. 696, 95 P. 396; Brickson v. Cook, 
67 Wash. 251, 121 P. 825; Leslie v. R. 
Co., 25 Ont. L, 326, 20 OntWR 832, 24 
Oe 206, 19 OntWR 613, 2 OntWN 
131 . 


82. 
286; 


Brewster, 1 N. 


Soper v. Mryers. 45 App. (D. C.) 
Phenixsins, Comw.) Rinkl 0 Snes 
533; Patrick v: Horton, 3) We Vanl23e 
Pilling v. Armitage, 12 Ves. Jr. 78, 
33 Reprint 31; Mortimer v. Orchard, 
2 Ves. Jr. 242, 30 Reprint 615. 


83. Edenfield v. Boyett, 150 Ga. 
654, 104 S.B. 641; Wharton v. Stout- 
enburgh, 35 N. J. Eq. 266 [aff 39 N. 
J. Eq. 299]; Mudgett v. Clay, 5 Wash. 
103, 31 P. 424; Foran vy. Stafford, 6 
Newfoundl. 151. 


84. See statutory provisions. 
85. Auter v. Miller, 18 Iowa 405. 
86. See infra text and notes 87-93. 


87. Garren v. Shook, 306 Ill. 154, 
137 N.E. 489; Anderson v. Augustana 
College, 300 Hl. 72, 132 NE. 8265 Cor= 
bly v.. Corbly, 280 Wily 278) dy Nee 
393; Mitchell v. Chicago Art Inst., 
269 Ill. 381, 109 N.E. 1008; Reynolds 
v. Wetzler, 254 Ill. 607, 98 N.E. 993; 
Bilby v. Bilby, 183 Okl. 27, 271 P. 145. 


83. Schuey’s App., 130 Pa. 16, 18 
A. 544, 549 (terms must be shown by 
“full, complete, satisfactory and in- 
dubitable proof’’). 


89. Sage v. McGuire, 4 Watts & S. 
(Pa.) 228, 229 (“indispensable to 
prove, by the most clear and indis- 
putable evidence, the precise terms 
and nature of the agreement’). 


90. Williams v. Bailey, 69 Fla. 225, 
67 So. 877; Hutton v. Busaytis, 326 
Ill. 453, 158 N.E. 156; Pickens v. Stout, 
67 W. Va. 422, 68 S.E. 354. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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specific performance will not be decreed unless the 
proof is such as to leave no room for doubt.?* 
other cases it is laid down that the proof must leave 
no room for “reasonable doubt,”®? or that the con- 
tract and its terms must be proved with reasonable 
certainty.°* On the other hand, proof beyond a rea- 
sonable doubt has been criticized as’ too exacting,®4 
or the term “reasonable doubt” has been held to mean 
no more than that plaintiff must satisfy the jury by 
clear and unequivoeal evidence that the contract was 


entered into.?® 


Preponderance of evidence. 


91. U. S.—Hennessey  v. W ool- 
worth, 128 U. S. 438, 9 SCt 109, 32 kL. 
ee See Camp Mfg. Co. v. Jordan, 292 


Ga.—Williams y. Segers, 147 Ga. 
sii Ge SSIS PALL 

Ill.—Seitman v. Seitman, 204 Ill. 
504, 68 N.E. 461. 

Minn.—Baker vy. Polydisky, 144 
Minn. 72, 174 N.W. 526. 

Mo.—Hayworth vy. Hayworth, 236 


SW 26. 


N. J.—Levine v. Lafayette Bldg. 
Corp. 03 Ne J. Wa? 1217 W42 A. 4405 


N. Y.—Northrup v. Scott, 85 Misc. 
515, 148 N.Y.S. 846. 


S. D.—Watters v. Lincoln, 29 S. D. 
98, 135 N.W.1712. 

Wis.—Tiernan v. Gibney, 24 Wis. 
L902. Knollev Harvey, 19 Wis. 99; 
Blanchard v. McDougal, 6 Wis. 167, 
70 AmD 458. 


92. Ga.—Hattaway v. Dickens, 163 
Gan (ob) 13% 8.8). 57;) Bassi v. African 
Mer Church, dbp Ga. 5%, 116 S.-H 816i 
Barr, Vay WViest, Lo22Ga. 595) 110 7s. . 


W724: Allen v. Allen, 151 Ga. 278, 106 
S.E. 81; Tidwell v. Garrick, 149 Ga. 
290, 99 S.E. 872; Lloyd v. Redford, 
148" Ga, 575, 9% S.Ey 5235 Redman 


Bros. v. Mays, 129 Ga. 435, 59 S.H. 212; 
Dwight v. Jones, 115 Ga. 744, 42 S.E. 
Ase) Beall Vv. Clarke (i Gas sess Print- 
up v. Mitchell, 17 Ga. 558, 63 AmD 
258. 


Ida. 
UD ee Ctl 


11]1—Adkins v. Adkins, 332 Ill. 422, 
163 N.E. 823; Stepheris v. Collison, 
Bowie 86a 145 eNvH. 8- Garren v. 
Shook, 306 Ill. 154, 187 N.H. 489; An- 
derson v. Augustana College, 300 Ill. 


Deeds v. Stephens, 10 Ida. 332, 


72, 132 N.E. 826; Weir v. Weir, 287 
Til. 495, 122 N.E. 868; Wolf v. Law- 


rence, 276 Ill. 11, 114 N.B. 567; Lon- 
eLeaun ve Dally. 266 TIN. 189) LOT INS: 
460; Reynolds v. Wetzler, 254 Ill. 607, 
SSaNen 993) (hicago, ete, RR. Co.cv. 
Chipps, 226 Ill. 584, 80 N.E. 1069; 
Seitman v. Seitman, 204 Ill. 504, 68 
N.E. 461 [aff 106 Ill. A. 671]. 


Md.—-Schriver v. Garden Theatre 
Co., 141 Md. 14, 118 A. 116; Gorsuch v. 


Kollock, 139 Md. 462, 115 <A. 779; 
Polianski_ v. Polianski, 138 Md. 598, 
da SARTO 71. 


Mo.—Hobbs v. Hicks, 320 Mo, 954, 
8 S.W.(2d) 966; Snuffer v. Freeman, 
274 S.W. 37; Hinkle v. Hinkle, 236 
S.w. 30; McCune v. Graves, 273 Mo. 
584, 201 S.W. 894; Hersman v. Hers- 
man, 253 Mo. 175, 161 S.W. 800; Walk- 
er v. Bohannan, 243 Mo. 119, 147 S.W. 
1024; Kirk v. Middlebrook, 201 Mo. 
245, 100 S.W. 450; Russell v. Sharp, 
192 Mo. 270, 91 S.W. 134, 111 AmSR 
496; Rosenwald v. Middlebrook, 188 
Mo. 58, 86 S.W. 200; Kinney v. Mur- 
ray, 170 Mo. 674, 71 S.W. 197; Cher- 
bonnier v. Cherbonnier, 108 Mo. 252, 


[osuC.0y.—— 10H) 


ANC It has sometimes been 
said that plaintiff must prove his case by a prepon- 
derance of the evidence;?*® but it has also been held 
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that something more than a mere preponderance is 
required,®” and that there must be a clear, decided, 
and convincing preponderance of the evidence.?® 
Declarations and admissions. 
tions and admissions of the parties are admissible 
to prove a contract to econvey,®® and may be suffi- 
cient, if corroborated, to establish such econtract,1 
such evidence will be scrutinized with care.” 
admissions of the vendor, or mere declarations of 
an intention to convey, especially when made to mere 


Although declara- 


Vague 


strangers to the transaction in chance conversations, 


18 S.W. 1083; Taylor v. Von Schraed- 
er, 107 Mo. 206, 16 S.W. 675; Rogers 
v. Wolfe, 104 Mo. 1, 14 S.W. 805; 
Missouri Pac. R. Co. v. McCarty, 97 
Mo. 214,11 S.W. 52; Berry v. Hartzell, 
91 Mos 132) 30 S2We 5827) ) Melville ww. 
Waring, 159 Mo. A. 395, 141 S.W. 12. 


N. J.—Turkington v.' Zuber, 100 N. 
J. Hq. 285, 1384 A. 840; Moore v. Ga- 
LUPO 65 INSe de. Eqn 94, 155 An 16285 


Brown v. Brown, 33 N. J. ‘Eq. 650; 
Brewer vy. Wilson, 17 N. J. Eq. 180. 


Ont.—Gould y. Hamilton, 5 Grant 
(Oln5 (WE COS) alee 


93. Ark.—Hays v. Hot Springs 
Savings, Trust, ete., Co., 109 Ark. 617, 
160 S.W. 854. 


Gar Shropeliire v. Brown, 45 Ga. 


Ill.—Cutler v. Weibel, 339 Ill. 62, 
170 N.E. 705; Brach v. Matteson, 298 
Ill. 387, 131 °N.E. 804. 


Okl.—Miller v. Roberts, 
Ohi ya Scie ies LO, 


Wash.—Herren v. Herren, 118 Wash. 
56, 203° PP. 3437)" Towner vy. Blue, 59 
Wash. 164, 109 P. 601. 


[a] Proof that removes all uncer- 
tainty is not required. Herren v. 
Herren, 118 Wash. 56, 203 P. 34. 


94. Phillips v. Jones, 103 Ark. 550, 
146 S.W. 5138; Moore v. Gordon, 44 
Ark, 3343 Goff v. Kelsey, 78 Or. 337, 
153 P. 103; West v. Washington, etc., 
R. Co., 49 Or. 436, 90 P. 666; Steens- 
land v. Noel, 28 S. D. 522, 134 N.W. 
207. * 


[a] Mere conflict of evidence is 
not, of itself, sufficient to deny relief. 
Steensland v. Noel, 28 S. D. 522, 134 
N.W. 207. 

95. Warren v. Gay, 123 Ga. 243, 51 
S. E. 302 (reviewing Georgia cases on 
the subject). 


140 Okl. 


96. Sadler v. Drennan, 301 Ill. 335, 
133 N.E. 870. See Wenclawiak v. 


Sieracki, 282 
ing that ina 


Pa. 256, 127 A. 625 (hold- 
suit to enforce a contract 
for the sale of real estate, so far as 
establishing execution or nonexecu- 
tion of the contract, the degree and 
quality of proof required would be 
the same as in any ordinary issue of 


fact, and not that required of one who,, 


admitting execution of a_ written 
document, sets up a collateral and in- 
dependent ground for repudiating it 
in whole or in part). 

97. Webster v. Neal, 
248 P. 596; Fontaine v. Riley, 
Wis. 226, 207 N.W. 256. 
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98. Phillips v. Jones, 103 Ark. 550, 
146 S.W. 513; Moore v. Gordon, 44 
Ark. 384; Prendergast v. Prender- 


gast, 206 Mich. 525, 173 N.W. 377; Le 
Vee ve Le Vee, 93 Or. 370, 181 PB. 351 
[reh den 93 Or. 370, 183 P. 773]. 


{al Generally a tenant in common, 
suing for specific performance of his 


are not of themselves sufficient to establish a spe- 
cifically enforceable contract to convey.® 


Acts inconsistent with contract. 


Evidence that, 


cotenant’s parol agreement to convey 
his interest in the common property, 
must prove the agreement, as well as 
his part performance of it, clearly and 
unequivocally by the preponderance 
of the evidence. Le Vee v. Le Vee, 
93 Or. 370,181 2) 351 [reh den ts3rGr 
DLO, eco mnenuioue : 


99. See supra § 544. 
1. Lockhart v. White, 77 Ga. 786. 


2. Keller v. Joseph, 329 Ill. 148, 
160 N.B. 117; Shahan y. Swan, 48 Oh. 
St. 2555 26 IN.ER 22,2. 29) Ama Sika pie 
(agreement to convey proved by evi- 
dence of declaration made forty years 
before suit). 


3. U. S._—Purcell v. Miner, 4 Wall. 
513, 18 L. ed. 435; Walcott v. Watson, 
sjeh 1 CIP 


Ill.—Keller v. Joseph, 329 Ill. 148, 
160 N.E. 117; Crawley v. Howe, 291 
Ill. 107, 125 N.®. 7438; Wrestler v. 
Tippy, — 280) Lh 1245 i INTE 404s 
Lonergan v. Daily, 266 Ill. 189, 107 NE 
460; Standard v. Standard, 223 Tl. 
255, 79 N.E. 92; Shovers v. Warrick, 
152) Tl. 355, 38: NB. 792. 


Iowa.—Ross v. Ross, 148 Iowa 729, 
127 N.W. 1034; Recknagle v. 
Schmaltz, 72 Iowa 63, 33 N.W. 365; 
Wilmer v. Farris, 40 Iowa 309. 


Minn.—Lowe v. Lowe, 83 Minn. 206, 
86 N.W. 11. 


Mo.—Walker v. Bohannan, 243 Mo. 
119, 147 S.W. 1024; Berry v. Hartzell, 
91 Mo. 132, 3 S.W. 582; Underwood v. 
Underwood, 48 Mo. 527. 


Nebr.—Dickman v. Birkhauser, 
Nebr. 686, 21 N.W. 396. 


N. J.—Wolfinger v. McFarland, 67 
Ni. Hor 687, b4.,A5) 862, 63. An 19: 


Pa.—In_re Shaffer, 205 Pa. 145, 54 
Ae Tals ankin v. Simpson, 19° Pa. 
471, 57 AmD 668; Moore v. Small, 19 
Pa. 461; Hugus v. Walker, 12 Pa. 173; 
Toe v. Toe, 3 Grant 74. 


Va.—Helton v. Johnson, 27 S.E. 579. 


Wis.—Bowen v. Warner, 1 Pinn. 
600. ; 

Ont.—Harris v. Harris, 47 Ont. L. 
321, 53 DomLR 389, 16 OntWN 216. 

{a] Such declarations are “the 
most unsatisfactory species of evi- 
dence, on account of the facility with 
which they may be fabricated, the im- 
possibility of contradicting them, and 
the mistakes and failure of recollec- 
tion. The posthumous recol- 
lections of a neighborhood, as to the 
words of a testator, should weigh but 
little when set against his written 
will.’”’ Moore v. Small, 19 Pa. 461, 
469 (per Woodward, J.). 


[b] Declaraticns or admissions of 
decedent.—(1) Mere statements of 
decedent that plaintiffs were going to 
or had come to live with him, and that 
he was going to leave them his prop- 
erty, were insufficient to establish a 
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after an alleged contract to convey land in return 
for care and support, the vendor paid taxes there- 
on,* or that the vendees filed a claim against the de- 
ceased vendor’s estate for such care and support,” 
is not conclusive against the existence of the con- 
tract, although the filing of such a claim will detract 
very materially from the weight to be given to de- 
cedent’s declarations expressive of his intention to 
So the fact that plaintiff in 
a prior suit alleged an earlier date than that testified 


convey to plaintiff.° 


contract to convey the land to them. 
Wrestler v. Tippy, 280 Ill. 124, 117 
N.E. 404. (2) In a suit specifically 
to perform a decedent’s contract to 
convey, oral admissions or declara- 
tions said to have been made by him 
being subject to imperfections do not 
as a rule furnish satisfactory evi- 
dence. Ross v. Ross, 148 iowa 729, 
127 N.W. 1034. 


4.: Aldrich v. Aldrich, 287 Ill. 2138, 
N.E. 472; Anderson v. Manners, 
Ill. 405, 90 N.E. 728. 


5. Aldrich v. Aldrich, 287 Ill. 213, 
122 N.H. 472; Fletcher v. Osborn, 282 
Til. 143, 118 N.E. 446, LRA1918C 331. 


{a] The filing of such claim is a 
mere legal precaution, and not a con- 
fession of disbelief in tke validity 
of the alleged contract. Aldrich v. 
Aldrich, 287 Ill. 213, 122 N.E. 472. 


6. Wrestler v. Tippy, 280 Ill. 124, 
117 N.E. 404. 


7 McQuitty vy. Wilhite, 247 
168, 152 S.W. 598. 


8. See supra § 555. 
9. See cases infra this note. 


[a] Evidence held sufficient to es- 
tablish: (1) Contract to convey gen- 
erally. Laughton v.° McDonald, 61 
Gal AS OS eo See TOMS) Malini biSiy ay. 
Douglass, 92° Fla. 224, 109 So. 306; 
Edenfield v. Boyett, 150 Ga. 654, 104 
S.E. 641; Thomas v. Huston, 29 Ida. 
130, 157 P. 951; Grant v. Springer, 330 
Ill. 280, 161 N.E. 718; Linder v. Bar- 
nett, 318 Ill. 259, 149 N.H. 239; Aldrich 
vw. Aldrich, 287 Ill. 213, 122 N.B. 472; 
Corbly v. Corbly, 280 Ill. 278, 117 N.B. 
393: Harlan v. Harlan, 273 Ell. 165, 112 
N.E. 452; White v. White, 231 Ill. 298, 
83 N.E. 234; Cutsinger v. Ballard, 115 
ind. 93, 17 N.E. 206; Frederick v. 
Frederick, 191 Iowa 202, 182 N.W. 195; 
Buckner v. Jones, 159 Md. 679, 152 A. 
515; Weininger v. Weininger, 140 Md. 
227,117 A. 568; Nickerson v. Bridges, 
216 Mass. 416, 103 N.E. 939; Quinn v. 
Feaheny, 252 Mich. 526, 233 N.W. 403; 
Fowler v. Isbell, 202 Mich. 572, 168 
N.W. 414; Woodard v. Walker, 192 
Mich. 188, 158 N.W. 846; Hopkins v. 
O’Donnell, 169 Minn. 427, 211 N.W. 
823; Koeciemba v. Kociemba, 146 Minn. 
62, 177 N.W. 927; Janochosky v. Kurr, 
120 Minn. 471, 139 N.W. 944 (evidence 
held to show that plaintiffs, who pos- 
sessed the right to redeem, refrained 
from doing so in reliance on an oral 
agreement of the holder of a sheriff’s 
certificate that he would, after expira- 
tion of the time for redemption, trans- 
fer to them their respective interests, 
on being paid their pro rata share); 
Smith v. Lore, (Mo.). 29 S.W.(2d) 91; 
Hobbs v. Hicks, 320 Mo. 954, 8 S.W. 
(2d) 966: Cave v. Wells, 319 Mo. 930, 
5 S.W.(2d) 636; Bryant v. Stahl, (Mo.) 
217 S.W. 31; Falder v. Dreckshage, 
(Mo. _A:) -227 S.W. 929; Harrison v. 
Harrison, 80 Nebr. 103, 113 N.W. 1042; 
Krah v. Wassmer, 75 N. J. Eq. 109, 71 
Ae 404 Sfatheis, Needy SEG. es Ob ae cilewAl 
1133]; Ketchum v. Zeeland Mere. Co., 
20 IN. DD, 119; 150 NOW. 453; Ducker vy. 
IGE PAtLiCk, 160, OL Gite LO9s ion lugs 
Stalker v. Stalker, 78 Or. 291, 153 P. 


122 
243 


Mo. 


a ee 
Yor later cases, developments and changes in the law see Annotations, same title and 
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as a witness.’ 


Cases. 


Sprague v. Jessup, 48 Or. 211, 83 
145, 84 BP. 802,-4 LRANS 410; 
Schuey’s App., 130 Pa. 16, 18 A. 544, 
549; Fanning v. Bogacki, 111 S. C. 
376, 98 S.E. 137; Poling v. Bennett, 
103 W. Va. 456, 137 S.B. 883; Beck v. 
Duncan, 6) Sask... 1. 358.. “2)) 1 Con] 
tract with person since deceased. 
Bixler v. Seeberg,. 207 Ala. 53, 91 So. 
875; Burgess v. Burgess, 306 Ill. 19, 
137 N.E. 403; Fletcher v. Osborn, 282 
Tll. 143, 118 N.H. 446, LDRAI1918C 331; 
Willis v. Zorger, 258 Ill. 574, 101 N.E. 
968; Anderson v. Manners, 243 Ill. 
405, 90 N.E. 728; Minion v. Adams, 181 
Iowa 267, 164 N.W. 593; Monroe v. 
Servis, 179 Iowa 5838, 161 N.W. 653; 
Tuhey v. Donovan, 106 Kan. 499, 188 
P. 250; Denevan v. Belter, 232 Mich. 
664, 206 N.W. 500; Nickerson v. Nick- 
erson, 209 Mich. 134, 176 N.W. 456; 
Prendergast v. Prendergast, 206 Mich. 
525, 173 N.W. 377; Howe v. Benedict, 
176 Mich. 522, 142 N.W. 768; Bryant 
v. Stahl, (Mo.): 217 S.W. 31; McQuitty 
ve Wilhite, 247 Mo. 163, 152 S.W. 598; 
Davis v. Murphy, 105 Nebr. 839, 182 
N.W. 365; Collins v. Leary, 74 A. 42 
fmod-T7-EN.o Tie Bae D290 Tir AS LOLS as 
Hayes v. Hayes, 89 Or. 630, 174 P. 579; 
Moseley v. Smith, 109 S. G. 170, 95 S.E. 


523 
bes 


503; Karlsson v. Odland, 46 S. D. 350, 
192 N.W. 758; Lamberson v. Lam- 
berson, 175 Wis. 398, 184 N.W. 708. 
(3) Contract to lease. Hotel Hal- 
cyon Corp. v..Miami Real Est. Co., 89 
Fila. 156, 103 So. 403; Foran wv. Staf- 
ford, 6 Newfoundl. 151. (4) That 


the contract, although made in plain- 
tiff’'s name, was in fact made with her 
husband, who was the real party in in- 
terest. Atkinson v. Thomas, 138 Ark. 
47, 210 S.W. 779. (5) That option to 
purchase land was not withdrawn be- 
fore acceptance. Braselton v. Vokal, 
53: Cal. AL 5825 200) Bs 67.0: 


[b] Evidence held insufficient to 
establish: (1) Contract to convey 
generally. Harrison v. Harrison, 198 


Ala. 159, 73 So. 454; Linehan v. Devin- 
cense, 170 Cal: 307, 149 P. 584; Fuller 
Vv. Pierce, 92 eitla. 129 09 Som 238. 
Allen v. Allen, 151 Ga. 278, 106 S.B. 


$1; Thompson v. Burns, 15 Ida. 572, 
99 P. 111; Peiffer v. Newcomer, 326 
Ill. 189,-157 N.E. 240; . Lonergan v. 


Daily, 266 Ill. 189, 107 N.E. 460; Reyn- 
olds v. Wetzler, 254 Ill. 607, 98 N.E. 
993; Kofsky v. Kofsky, 254 Ill. 88, 98 
N.E. 287; White v. White, 241 Ill. 551, 
89 N.E. 682; Dalton v. Treinen, 191 
Iowa 1185, 181 N.W. 437; McKenzie v. 
Whetzel, 191 Iowa 332, 182 N.W. 388; 
McKay v. Home for Friendless Chil- 
dren, (Iowa) 161 N.W. 47; Bonawitz 
v. Meech, (Iowa) 144 N.W. 1011: Wit- 
te v. Gardner, 162 Iowa 117, 143 N.W. 
835; Rubenstein v. Files, 146 La. G27, 
84 So. 33; Willbur v. Toothaker, 105 
Me. 490, 75 A. 42, 18 AnnCas 1190: 
Geise v. Packendorf, 137 Md. 675, 112 
A. 3; Bame v. Bame, 250 Mich. 515, 
231 N.W. 60; Clute v. Clute, 230 Mich, 
372, 202 N.W. 952; Allen v. Ludington 
State Bank, 169 Mich. 139, 135 N.w. 
4545 Miller v. Miller, 125 Minn. 49, 
145 N.W. 615; Hoehn v. Hoehn, (Mo.) 
297 S.W. 954; Forrister v. Sullivan, 
231 Mo. 345, 132 S.W. 722; Powers vy. 
Norton, 103 Nebr. 761, 174 N.W. 223; 
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to by him in the present suit in reference to the time 
of making the contract merely affects his credibility 


[§ 556] (2) Sufficiency of Evidence in Particular 
The above rules* have been appled in many 
cases, reference to which is made in the notes, where 
the courts have determined the sufficiency of the evi- 
dence to establish the contract sought to be en- 
forced,? its terms and conditions,‘® including the 


Roberts v. Cox, 91 Nebr. 553, 136 N.W. 
831; McEvoy v. Brooks, 89 N. J. Eq. 
37, 103 A. 403; Phillips v. Phillips, (N. 
J.) 95 A. 621; Bilby v. Bilby, 133 Ok 
27,271 P. 145; Heldt v. Heldt, 118 Okl. 
103, 246 P. 608; Levy v. American Ice 
Co., 303 Pa. 64, 154 A. 126; Croneberg- 
er v. Conrad, 248 Pa. 612, 94 A. 255, 


248; Watters v. Lincoln, 29 S. D. 98, 
135 N.W. 712; Starke v. Starke, 133 
Va. 310, 112. S38. 6803 <Monroer we 


Sams, 89 Wash. 51, 153 P. 1090; War- 
wick v. Warwick, 60 Wash. 467, 111 P. 
568; Royston v. Frost, (Wis.) 229 
N.W. 71; Weinzirl v. Weinzirl, 176 
Wis. 420, 186 N.W. 1021; Madler v. 
Kersten, 170 Wis. 424, 175 N.W. 779. 
(2) Contract with person since de- 
ceased. Frenzer v. Frenzer, 2 F.(2d) 
218 [cert den 269 U. S. 574, 46 S.Ct. 
101, 70 L. ed. 419]; Adkins v. Adkins, 
332 Ill. 422, 163 N.E. 823; Garren v. 
Shook, 306), Til. .454, 137. N.t 24895 
Crawley v. Howe, 291 Ill. 107, 125 N.E. 
743; Rotes v. Rotes, 277 Ill. 1838, 115 
N.E. 116; Elwell v. Hieks) 238, ii5 
170, 87 N.E. 316; Helmers v. Brand, 
203 Iowa 587, 213 N.W. 384; Groh v. 
Miller, 196 Iowa 1367, 195 N.W. 259; 
Ross v. Ross, 148 Iowa 729, 127 N.W. 
1034; Daniels v. Hummel, 108 Kan. 
422, 195 P. 604; Willbur v. Toothaker, 
105 Me. 490, 75 A. 42, 18 AnnCas 1190; 
Wetherall v. Hoffman, 142 Md. 686, 
121 A, 847; Hiles v. First Nat. Bank, 
237 Mich. 278, 211 N.W. 629; Kinney 
v. Kinney, 220 Mich. 311, 189 N.W. 
897 (where some of the alleged gran- 
tees of a contract by a father to con- 
vey land to his children upon his 
death denied that they ever made such 
an agreement with their father, that 
they rendered no such services as. 
were referred to by him, and that 
they had no knowledge of the contract 
until after his death); Kimball v. 
Batley, 174 Mich. 544, 140 N.W. 915; 
Varty v. Christ, 175 Minn. 27, 220 N.W. 
154; Hersman v. Hersman, 253 Mo. 
175, 161 S.W. 800; Walker v. Bohan- 
nan, 243 Mo. 119, 147 S.W. 1024; 
O’Connor v. Waters, 88 Nebr. 224, 129 


N.W. 261; Hawkins v. Doe, 60 Or. 437, | 


119 P. 754, AnnCas1914A 765; Harris 
v. Harris, 47 Ont. L. 321, 53 DomLR 
389, 16 OntWN 216; Adolph v. Good, 
5 Sask. L. 106. (8) Contract to ex- 
change. Gabrenas v. Romanecki, 331 
Till. 95, 162 N.E. 161; Harter v. Morris, 
72 Ind. A. 189, 123 N.E. 719 Fden reh 
72 Ind. A. 189, 123 N.E. 23]; Kennison 
v. Lundy, 45 Utah 495, 
(4) Contract to lease. Laird v. Mc- 
Phee,, 90 Cal. A. 136, 265 P.501>/mule 
ler v. Hansen, 187 Ill. A. 417; Schriver 
v. Garden Theatre Co., 141 Md. 14, 118 
A. 116: Mutty v. Vialle, 256 Mass. 
226, 152 N.E. 615; Racich Ashestos 
Mfg. Co. v. Brooks, 146 App. Div. 14, 
130 N.Y.S. 382; Blackmore-Danzig Co. 
v. Silsbee, 131 Misc. 340, 225 N.Y.S. 
767; Lindsay v. Lynch, 2 Sch. & Lef. 
1, 9 Rev. Rep. 54. (5) Withdrawal 
of offer to exchange before acceptance. 
ee Vv. Augustin, (333 11> si.sres 


10. See cases infra this note, 


[a] Evidence held sufficient to es- 
tablish terms of contract: (1) “Bo 
convey generally. Martin v. Yonce, 
section number. 


146 PP.) 552t gee 


§§ 556-557] 


identity of the land*? and the price or consideration 
to be paid,? and the right to specific performance 


generally.'3 


{§ 557] c. Contracts To Devise.!4 
to the weight of evidence are applied with the ut- 
most strictness to oral contracts, one party to which 
So the law does not look with fa- 


has since died.?® 


163 Ga. 694, 137 S.E. 17; Edenfield v. 
Boyett, 150 Ga. 654, 104 S.B. 641; 
Spadoni v. Frigo, 307 Ill. 32, 138 N.B. 
226 (evidence held to show that the 
contract entered into by a husband, 
in the absence of his wife, was condi- 
tioned upon her consent thereto, and 
that she had never’ consented); 
Broderick v. Driscoll, 301 Ill. 174, 133 
N.E. 724; Eakins v. Steckel, 182 Iowa, 
. 1277, 166 N.W. 561; Zimmerman v. 
Dawson, 222 Ill. A. 212 (evidence held 
to show that the agreement to sell 
was not to be consummated until ap- 
proved by the probate court); Howard 
v. Cave, 162 Iowa 506, 144 N.W. 307; 
Germer v. Gambill, 140 Ky. 469, 131 
S.W. 268; Caplan v. Buckner, 123 Md. 
590, 91 A. 481 (conveyance to be made 
Subject to a ground rent); United 
Fuel, etc., Co. v. F. M. Sibley Lumber 
Conn azcu Nich. 9 40159 192) NW 694; 
Klett v. Klett, 175 Mich. 224, 141 N.W. 
668; Heller v. Jentzsch, 303 Mo. 440, 
260 S.W. 979; Schlussel v. Hays, 89 
Or, 463, 174 P. 722 (evidence held to 
show that owner agreed to convey 
_ bungalow to plaintiffs in considera- 
tion of their being married and board- 
ing and caring for her the remainder 
of her life); Hazzard v. Morrison, 
(Tex. Civ. A.) 1380 S.W. 244 [aff 104 
Mex: 589, 143. (S7W.. 142]:'. (2) To 
lease. Bishop v. Johnson, 148 Ark. 
655, 230 S.W. 272; De Kahn v. Chase, 
177 Cal. 281, 170 P..608; Poth v..Wash- 
ington Sguare’ M. KE. Church. 207 
App. Div. 219, 201 N.Y.S. 776; Black- 
more-Danzig Co. v. Silsbee, 131 Misc. 
340, 225 N.Y.S. 767 (evidence held to 
show that offer of lease for twenty, 
twenty-five, and thirty years was not 
offer with option as to duration, but 
ontionnl offer of one of terms named). 
(3) To exchange. Kilecoin v. Ortell, 
302 Ill. 531, 135 N.E. 16 (evidence held 
to show that the delivery of the con- 
tract was on condition that it should 
not be binding on defendants unless 
they were satisfied with the land they 
were to receive after they inspected 
it). (4) With person since deceased. 
Aldrich v. Aldrich, 287 Tll. 213, 122 
N.E. 472; Mallett v. Grunke, 107 Nebr. 
173, 185 N.W. 310: In re-Cridge, 289 


Passo elo eAn t4bos aluambersont wv. 
Fuamberson, 175 Wis. 398, 184 N.W. 
708. 


[b]1 Evidence held insufficient to 
establish terms of contract: (1) To 
Burt v. Moses, 211 Ala. 47, 


convey. 
99 So. 106: Simms v. Schwartz, 15 
Del. Ch. 195, 134 A. 99; Weir v. Weir, 
987 Ill. 495- 122 N.E. 868; Wolf v. 


Lawrence, 276 Ill. 11, 114 N.E. 567; 
Kilby v. Fitzpatrick, 193 Iowa 714, 
187 N.W. 580; McGowan vy. Shearer, 
176 Ky. 312. 195 S.W. 485; Harvey v. 
Beckman. 64 Misc. 395, 118 N.Y.S. 602; 
Bilby v. Bilby, 133 Okl. 27, 271 P. 145; 
Goff v. Kelsey, 78 Or. 337, 153 P. 103: 
Lichty v. Daggett, 23 S. D. 380, 121 
N.W. 862; Fabra v. Fabra, (Tex. Civ. 
A.) 221 S.W. 1008; Daugherty v. Lée- 
wrieht, (Tex. Civ. A.) 174 S.W. 841; 
Adams v. Manning, 46 Utah 82, 148 
P. 465. (2). To Jease. Chittim v. 
Gossett, 148 Ark. 654, 228 S.W. 393. 


11. See cases infra this note. 


[a] Evidence held sufficient.— 
Tolbert v. Short, 150 Ga. 413, 104 S.R. 
245; Ferguson v. Cabell, 141 Ky. 499, 
133 S.W. 539 (evidence held to show 
that a contract to convey “one lot 
with blacksmith shop thereon” was 


|} S.W. 149; 
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estate.?® 
The rules as 


intended to include an entire lot, and 
not merely the smaller part on which 
the shop stood); White v. Poole, 74 
N. H. 71, 65 A. 255; Persky v. Wolic- 
ki, 288 Pa. 98, 1385 A. 609 (evidence 
held to show garage included in 
agreement for conveyance of bakery); 
Watson v. Mitchell, 128 Va. 312, 104 
S.E. 825 (evidence held to sustain the 
purchaser’s contention that a cannery 
lot was included); Hrickson vy. Cook, 
67 Wash. 251, 121 P. 825; Morrow v. 
ea ee Eo 159 Wis. 154, 149 N.W. 
) . 


{[b] Evidence held insufficient.— 
Burt v. Moses, 211 Ala. 47, 99 So. 106; 
Phillips v. Jones, 103 Ark. 550, 146 
S.W. 513; Gorsuch v. Kollock, 139 
Md. 462, 115 A. 779; Foster v. Kim- 
mons, 54 Mo. 488; Bell v. Thompson, 
122 S. C..400, 115 S.EL 633; Weee v. 
Boehm, 184 Wis. 215, 199 N.W. 210. 


12. See cases infra this note. 


{a] Evidence held sufficient.— 
actin v. Yonce, 163 Ga. 694, 137 S.E. 


[b] Evidence held insufficient.— 
Burt v. Moses, 211 Ala. 47, 99 So. 106. 


13. See cases infra this note. 


[a] BEvidence held sufficient to 
show: (1) Right to relief generally. 
tobinson v. Wade, 220 Ala. 693, 127 
Sa LO Smith tv. David, L6s Ga, sid, 
148 S.E. 265; Dodd v. Rotterman, 330 
PWS 36255 161 NBS L756s Manlove. ve 
Lemmon, 272 Ill. 120, 111 N.B. 739; 
Hedrick v. Donovan, 248 Ill. 479, 94 
NN... 144; Abrams v. Sinn, 193 Lowa 
528, 187 N.W. 491; Scott v. Habinck, 
188 Iowa 155, 174 N.W. 1;  Whitlatch 
v. Brown, 179 Iowa 371, 161 N.W. 289; 
Brown v. Oesterreich, 95 Kan. 820, 149 
P. 675 (as against demurrer); Ni- 
quette v. Green, 81 Kan. 569, 106 P. 
270; Golden v. Cornett, 176 Ky. 133, 
195 S.W, 1080; Golden v. Lewis, 176 
Ky. 28, 195 S.W. 144 [reh overr 177 
Ky. 366,197 S.W. 798]; Cornett v. Ken- 
tucky River Coal Co., 175 Ky. 718, 195 
Maret v. Sanders, 144 Ky. 
89, 137 S.W. 844; Blunt v. Blunt, 136 
Md. 194, 110 A 473; Potomac Lodge 
Nov sb (Ol Omb. tv. Miller; Liseifas 
405, 84 A. 554; Frazer v. Hovey, 195 
Mich. 160, 161 N.W. 887; Gagnon v. 
Barnes, 155 Minn. 348, 193 N.W. 685; 


Brendemuhl v. Schwager, 155 Minn. 
321, 193 N.W. 455; Shaw v. McNa- 


mara, 85 Mont. 389, 278 P. 836; Wat- 
kins v. Harrison, 110 Nebr. 439, 194 
N.W. 435;°Olson v. Hanika, 87 Nebr, 
49, 126 N.W. 1005; Dorfman v. Segal, 
98 N. J. Ba. 357, 129 A 123; Nelson v. 
Golden, 84 Okl. 29, 202 P. 308; Fulker- 
Ssonuvoe Mara, 68 OR arZclT3) Po sits 
Skinner v. Furnas, 82 Or. 414, 161 P. 


962; Martin v. Cybulski, 282 Pa. 297, 
127 A 778; Combest v. Glenn, (Tex. 
Gives). d42 USaWedl2ie “Hogan wiv: 


Swayze, 65 Utah 380, 237 P. 1097. (2) 
That injury from refusal to carry out 
parol agreement to convey land could 
not be compensated in damages. Ho- 
gan v. Thrasher, 72 Mont. 318, 233 P. 
607. (3) That refusal to accept land 
was justified under contract that it 
should not be binding except on cer- 
tain conditions. Kilcoin v. Ortell, 302 
TSS. 1350 NE. 16: 


[b] Evidence held insufficient to 
show: (1) Right to relief generally. 
Wilder v. Reed, 216 Ala. 29, 112 So. 
312; Sharpley v. Sharpley, 15 Del. 
Ch. 112, 132 A. 139; Stephens v. Col- 
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vor on contracts to will or leave to another on the 
promisor’s death the whole or a part of the latter’s 
Courts of equity will subject the evidence 
of such a contract to close serutiny,!? and it must be 
established by the clearest and most: convincing 
proof,'* a mere preponderance of the evidence being 


lison, 3138 Ill. 365, 145 N.B. 81; Ames 
v. Ames, 46 Ind. A. 597, 91 N.B. 509; 
Larabee v. Gilbert, 195 Iowa 501, 190 
N.W. 932; Bowen v. Galloway, 125 
Kan. 568, 264 P. 10838; McKnight v. 
Broadway Inv. Co., 147 Ky. 535, 145 
S.W. 377; Tattan v. Bryant, 198 Mich. 
515, 165 N.W. 778; Ickler v..Mullen, 
196 Mich. 616, 162 N.W. 954; Hinkle 
v. Hinkle, (Mo.) 236 S.W. 30; Goodall 
v. Swartsley, 108 Nebr. 753, 189 N.W. 


164; Croker ‘v. Shurley, 86 Okl. 178, 
207 P. 91; Pearson v. Albro, (R. I.) 
128 7A. 5703) Folk vy; Brooks, 91S: 1G 


7, 74 S.E. 46; Shives v. Sinclair, 44 
S. D. 247, 188 N.W. 548; Pickens v. 
Stout, 67 W. Va. 422, 68 S.B. 354; Fon- 
taine v. Riley, 189 Wis. 226, 207 N.W. 
256. (2) That bidders at auction of 
real estate knew that vendor ordered 
sale stopped or would repudiate sale, 
as regards right to specific perform- 
ance. Herndon v. Stanton, 221 Ala. 
427, 129 So. 18. (3) General business 
depression sufficient to relieve pur- 
chaser under contract to convey. 
Bergens v. Zimmerman, 131 Misc. 488, 
226 NYS 275. 


14. Contracts to adopt and make 
adopted child heir see infra § 558. 


‘15. Oral contracts with persons 
since deceased: 


Generally see supra § 553. 
Mbovg 
Adopt see infra § 558. 
Convey, exchange, or lease, land see 


supra § 555. 
16. Davier v. Kaiser, 280 Ill. 334, 
117 N.E. 420; Soho v. Wembrough, 


145 Md. 498, 125 A. 767; O’Connor v. 
Waters, 88 Neb, 224, 129 N.W. 261. 


17. Anderson v. Augustana Col- 
lege, 300 Tl. 72, 132 N.E. 826; Mould 
v. Rohm, 274 Ill. 547, 113 N.E. 991; In 
re Shinn, 207 Iowa 103, 222 N.W. 569; 
Lings v. Urquhart, 106 N. J. Eq. 506, 
TAS 3.902 

18. U. S.—Price v. 
Fed. 576 [aff 242 Fed. 
61]. 

Ark.—Walk v. Barrett, 177 Ark. 
265, 6 S.W.(2d) 310; Williams v. Wil- 
liams, 128 Ark. 1, 193 S.W. 82. 


Cal.—Staples v. Hawthorne, 208 Cal. 
578, 283 P. 67 [superseding (A.) 277 
P. 1107]; Steinberger v. Young, 175 
Cal. 81, 165 P. 482; Blane v. Connor, 
167 Gale 719, 14) Pi. 297% 5) Barry iv 
Beamer, 8) Cal. A200) 962. 373. 


Colo.—Fellhauer v. 
Golo..358;, 225 P: 844, 


D. C.—Ockstadt v. Bowles, 34 App. 
58; Coveney v. Conlin, 20 App. 303. 


Ga.—Ellis v. Reagan, 172 Ga. 181, 
157 S.E. 478. 


Hawaii.—Vierra v. Shipman, 27 Ha- 
waii 457. 

Ida.—White v. Smith, 43 Ida. 354, 
253 P. 849. 


Tl1l.-—Smith v. Smith, 340 Ill. 34, 172 
INGE 32s Vagervyv. Lyon, 337 Dil 274: 
L690" N. Et 2223) burns vo wWirst Wat. 
Bank, 304 Ill. 292, 186 N.E. 695; Mayo 
v. Mayo, 302 Ill. 584, 135 N.E. 90; Bent 
v. Burley, 299 Ill. 606, 132 N.E. 797; 
Davier v. Kaiser, 280 Ill. 334, 117 N.E. 
420; Vail v. Rynearson, 249 Ill. 501, 
94 N.E. 942; Ranson v. Ranson, 233 
Tll. 369, 84 N.E. 210; Shovers v. War- 


Wallace, 224 
221, 155, CCA 


Fellhauer, 75 
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rick, 152 Ill. 355, 38 N.H. 792; Shaw Ve 
Schoonover, 130 Ill. 448, 22 N.B. 589. 


Iowa.—In re Shinn, 
222 N.W. 569; Houlette v. Johnson, 
205 Iowa 687, 216 N.W. 679; Kisor v. 
Litzenberg, 203 Iowa 1183, 212 N.W. 
343: Ozias v. Scarcliff, 200 Lowa 1078, 
205 N.W. 986; Jordan v. Doty, 200 
Iowa 1047, 205 N.W. 964; Campbell v. 
Kerr, 173 N.W. 66; Collins v. Collins, 
138 Iowa 470, 114 N.W. 1069; Briles v. 
Goodrich, 116 Iowa 517, 90 N.W. 354. 

Kan.—Bowen v. Galloway, 125 Kan. 
568, 264 P. 1038; Berry v. Davenport, 
106—~Kan. 393, 188 P. 223; James v. 
Lane, 103 Kan. 540, 175 P. 387. 

Ky.—Hilton v. Gano, 6 KyL 526. 

Me.—Eastman v. Eastman, 117 Me. 
276, 104 A. 1. 


Md.—Neal v. Hamilton, 150 A. 867; 
Soho v. Wimbrough, 145 Md. 498, 125 
A. 767; Semmes v. Worthington, 38 
Ma. 298; Mundorff v. Kilbourn, 4 Md. 
459; Shepherd v. Shepherd, 1 Md. Ch. 
244 [rev on other grounds 9 Gill 32]. 

Mich.—Smith vy. Lull, 152 Mich. 126, 
115 N.W. 1002. 

Minn.—Sheehan v. Nelson, 168 


Minn. 426, 210 N.W. 284; Robertson 
v. Corcoran, 125 Minn. 118, 145 N.W. 


8 


Mo.—Russell v. Sharp; 192 Mo. 270, 


91 S.W. 134; Asbury v. Hicklin, 181 
Mo, 658, 81 S.W. 390; McKee v. Hig- 
bee, 180 Mo. 268, 79 S.W. 407;  McEI- 


vain v. McElvain, 171 Mo. 244, 71 S.W.’ 


Kinney v. Murray, 170 Mo. 674, 
71 S.W. 197; Alexander v. Alexander, 
150 Mo. 579, 52 S.W. 256; Teats v. 
Flanders, 118 Mo. 660, 24 S.W. 126; 
Sitton v. Shipp, 65 Mo. 297; Under- 
wood v. Underwood, 48 Mo. 527. 
Mont.—Sanger v. Huguenel, 
Mont. 236, 211 P. 349. 
Nebr.—Remaly v. Sweet, 106 Nebr. 
327, 183 N.W. 663; Peterson v. Bauer, 
83 Nebr. 405, 119 N.W. 764; 


142; 


65 


Rau v. 


Rau, 79 Nebr. 694, 113 N.W. 174: 
Nev.—Forsyth v. Heward, 41 Nev. 
SUS wo l6GO ee 2. Parote viads 
N. J.—Everett v. Gunther, 107 N. 
J tog. S90, £52 A. 59ls Lings: vs Urau- 
hawt a LOGe ING, Jia Qe DOG; eldil Am [Sous 


McTague v. Finnegan, 54 N. J. Eq. 
454, 35 A. 542; Larison v. Polhemus, 
SOUN J. HG: 5.065 fats, Ne te homs03i: 
Ackerman v. Ackerman, 24 N. J. Eq. 
315 [aff 24 N. J. Eq. 585]; McNamara 
v. Bohn, (Ch.) 108 A. 764. 


N. Y.—Tousey v. Hastings, 194 N. 
Wo, SOON... Sons Holtiy. Tuite, 238 


(Nap ve) Le. SO NG. 3645) Elamilin: ar 
Stevens, Lie IN. . 39>) 69 IN Kets: 
Thomas v. Hens, 224 App. Div. 252, 


A29NY-S. 725 Lafi250 NO ¥. 580.166 
N.E. 382]; Smith v. Furst, 186 App. 
Div. 452, 174 N.Y.S. 481 [rearg den 
LSS D: UDLVenE Oo are On NaN sO egies 
Wildman v. Jones, 150 App. Div. 514, 
135 N.Y.S. 428 [app dism 209 N.Y. 531, 
102 N.E. 1117]; Townsend v. Perry, 
146 App. Div. 225, 130 N.Y.S. 951 [rev 
124 N.Y.S. 143]; Conlon v. Mission of 
Immaculate Virgin, 84 App. Div. 507, 


82 N.Y.S. 998 [mod 39 Misc. 215, 79 
N.Y.S. 406]; Braun v. Ochs, 77 App. 
ibthig BOK Re INO ee ll ODE Ripsom v. 


Hart, 64 App. Div. 593,-72 N-Y.S. 791 
(must be “abundant evidence of the 
most satisfactory and convincing 
character’’); Gall v. Gall, 64 Hun 600, 
19 N.Y.S. 332, 29 AbbNCas 19: [aff 138 
N. Y. 675, 34 N.E. 515] (a much quot- 
ed opinion); McCallum vy. Pickens, 
126 Mise, 436, 213 NeY.S: 119 [aff 217 
Ap Dine ei) 2's INGYe Ss 882i Sa ker 
lian v. Heinzerling, 47 Mise: 511, 515, 
95 N.Y.S. 969 [rev 114 App. Div. 410, 
99 N.Y.S. 1036] (evidence “should be 
given and corroborated in all substan- 
tial particulars by disinterested wit- 


207 Iowa, 103, 
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nesses”); Conlon vy. Mission of Im- 
maculate Virgin, etc., 39 Misc. 215, 
79 N.Y.S. 406; Spencer v. De Watt CS 
Hay Library Assoc., 37 Misc. 608, 76 
IN; Yn Oo: 

Ok].—Robinson v. Haynes, 147 Okl. 
95, 294 P. 803. 

Or.—Traver v. Naylor, 126 Or. 193, 


268 P. 75; Mathews v. Tobias, 101 Or. 
605, 201 P. 199; Herr v. McAllister, 92 
Or) 581; U8 Py 743 Richardson my. 


Orth, 40 Or. 252, 66 P. 925, 69 PB. 455. 
R. I.—Spencer v. Spencer, 26 R. I. 
7, DS A. T66- 

S. C.— Brown v. Golightly, 106 3s: 
i) 

Ss 

0 


519, 91 S.B. 869, Ann@as1918A 1185. 
. D.—Kroeger v; Warren, 31 S: D: 
7) A ING Wis 915. 


Utah.—Clark vy. Clark, 74 Utah 290, 
279) Ps 502: 

Va.—Burruss v. Nelson, 132 Va. 17, 
110 S.EB. 254; Lightner vy. Lightner, 23 
S.H. 301. 

Wash.—Wall wv. McEnnery, 
Wash. 445, 178 P. 6381. 


Ont.—Walker v. Boughner, 
448. 


[a] Where the agreement is thirty 
years old, precision of language is not 
to be expected. Van Duyne v. Vree- 
Lande 2Ne ee Oe h422 


{[b] If the deceased made a will in 
violation of the contract, the court in 
enforcing the contract undertakes to 
set aside a testamentary act, and 
therefore weighs the evidence of the 
contract in the most scrupulous man- 


105 


18 Ont. 


ner. Shaw v. Schoonover, 130 Ill. 448, 
22 N.E. 589; Semmes v. Worthington, 
38 Ma. 298. 

[c] The interest cf witnesses in 


the outcome of an action to enforce 
an alleged oral contract to bequeath 
and devise. property to plaintiff may 
be considered when weighing their 
testimony. Fisher v. Fallon, 142 
INES. Ue ; 

[d] A contract to make mutual 
wills must be established by clear 
and convincing evidence. Wanger v. 
Marr, 257 Mo. 482, 497, 165 S.W. 1027, 
1032; Howells v. Martin, 99 N. J. Eq. 
657, 134 A. 173 [rev on other grounds 
OLIN Jo 2b TS ee AR eS Goll meleeullsy 
v. Cronen, 247 N. Y. 58, 159 N.EB. 723. 

{e] Evidence held sufficient to es- 
tablish contract.—Williams v. Wil- 
liams, 128 Ark. 1, 193 S.W. 82; Bar- 
ry v. Beamer, 8 Cal. A.-200;, 96 Po 378; 
Ellis v. Reagan, 172 Ga. 181, 157 S.E. 
478; Vierra v. Shipman, 27 Hawaii 
457; White v. Smith, 43 Ida. 354, 253 
PP. 849; Mayo v. Mayo, 302) Til. 584, 
135 N.E. 90; Davier v. Kaiser, 280 I11. 
334, 117 N.E. 420; Vail v. Rynearson, 
249 Til. 501, 94 N.E. 942; Dalby v. 
Maxfield, 244 Ill. 214, 91 N.E. 420, 135 
AmSR 312; Houlette v. Johnson, 205 
Iowa 687, 216 N.W. 679; Ozias v. Scar- 
cliff, 200 Iowa 1078, 205 N.W. 986; 
Garman v. Wettengel, 199 Iowa 1150, 
203 N.W. 266; Chantland v. Sherman, 
148 Iowa 352, 125 N.W. 871; Berry 
v. Davenport, 106 Kan. 393, 188 P. 
223; Catheart v. ‘Myers,-97 Kan. 727, 
156 P. 751; Eastman v. Hastinan, 117 
Me. 276, 104 A. 1;\ Neal v. Hamilton, 
(Md.) 150 A. 867; Puddy v. Sharpe, 
248 Mich. 147, 226 N.W. 853; Outland 
v. Outland, 237 Mich. 122, 211 N.Ww. 
32; Jones v. Ireland, 225 Mich. 467, 
196 N.W. 369; Woodworth vy. Porter, 
224 Mich. 470, 194 N.W. 1015; Ho- 
gan v. Hogan, 187 Mich. 278, 153 N.Ww. 
O78: Ratt =vew Dat 7/3) Wich 02 eal 
~ 481; Varty iv. Christ, 175) Minne 
27, 220 N.W. 154; Morrow vy. Porter, 
161 Minn. 396, 202 N.W. 53; Colby v. 
Street, 151 Minn. 25, 185 N.W. 954; 


25, 


Reve 


Mahoney v. Handléy, (Mo.) 250 S.W. 
379: Denesia v. Denesia, 116 Nebr. 
789, 219 N.W. 142; Damkroeger v. 
James, 95 Nebr. 784, 146 N.W. 936; 
Johnson y. Riseberg, 90 Nebr. 217, 
133 N.W. 183; O’Connor v. Waters, 
88 Nebr. 224,°129° N.W.. 2615" Hesper 
v. Wendeln, 85 Nebr. 172, 122 N.W. 
852: Tooker v. Vreeland, 92 N. J. Eq. 
3403 LOLA. 665 Watt 93. Na mda 224 
115 A. 255] (contract to make mutual 
wills); Boulanger v. Churchill, 86 N. 
J. Eq. 96, 97 A. 947; Thomas v. Hens, 
224 App. Div. 252, 229 N.Y.S. 725. [aff 
250 N. Y. 580, 166 N.E. 332]; Duffy v. 
Wilson, 110 Misc. 1, 180 N.Y.S. 669; 
Robinson v. Haynes, 147 Okl. 95, 294 
P. 803; Webb v. Woodcock, 133 Or. 
541, 290 Pit 751; Traver wv. Naylor 
126 Or. 193, 268 P. 75; Woods v. Dunn, 
81 Or. 45%, 159 PS Libs: StucKeranya 
Truett, 124 3S.) Cy 1225 I eS bieeo 
Brown v. Golightly, 106 S. C. 519, 91 
S.E. 869; Avenetti v. Brown, 158 = 
Wash. 517, 291 P.. 469. 


{f] Bvidence held insufficient to 
establish contract.—Ohlendiek Vv. 
Schuler, 30 F.(2d) 5; Frenzer v. Fren- 
zer, 2 F.(2d) 218 [certiorari den 269 
U.S. 574, 46 S'Ct, 10L,) 70) di sede4rone 
Ehlers v. Rose, (Ark.) 30 S.W.(2d) 
$49; Walk vw Barrett, 177 Ak? 268 
6 S.W.(2a) 3103) Harris. Dossenr 
158 Ark. 642, 251 S.W. 696; Staples v. 
Hawthorne, 208 Cal. 578, 283 P. 67 
[superseding (A.) 277 P. 1107]; Mon- 
sen v. Monsen, 174 Cal. 97; 162° BP: 
90; Blane v. Connor, 167 Cal. 719, 141% 
P. 217;- Corison. v. Willianis, 53 “Gar 
A. 282, 208 P. 331; Swedish Evangeli- 
cal Free Church of U. S. of America 
v. Benson,/77 Colo. 370; 23% Pa Loa. 
Allen v. Sackett, 76 Colo. 431, 231 P. 
1110; Fellhauer v. Fellhauer, 75 Colo. 
358, 225 P. 844; Hutcheson v. Mehaf- 
fey, 162 Ga. 630, 134 S.E. 756; Pills- 
bury v. Reidy, 304 Ill. 420, 136 N.E. 
679; Anderson vy. Augustana College, 
300 Ill. 72, 132 N.E. 826; Bent v. Bur- 
ley; 299 Til; 606,132 NB. 4975 “Ines 
Shinn, 207 Iowa 103, 222 N.W. 569; 
Jordan v. Doty, 200 Iowa 1047, 205 
N.W. 964; Makinson v. Shumick, 196 
Iowa 980, 193 N.W. 407; McInnerny 
v. Graham, (Iowa) 174 N.W. 395; 
Horner v. Maxwell, 171 Iowa 660, 153 
N.W. 331; Bowen v. Galloway, 125 
ixan. 568, 264 P. 1038; James v. Lane, 
103 Kan. 540, 175 P. 387; Fair .v. Nel- 
son, 96 Kan. 13, 149 P. 432; Soho v. 
Wimbrough, 145 Md. 498, 125 A. 767; 
Drolshagen yv. Drolshagen, 230 Mich. 
444, 202 N.W. 959; Sheehan v. Nel- 
son, 168 Minn. 426, 210 N.W. 284; 
Greenfield y. Peterson, 141 Minn. 475, 
170 N.W. 696; Woodard v. Stowell, | 
(Mo.) 222 S.W. 815; Beyer v. Schlen- 
ker, (Mo.) 181 S.W. 69; Oliver v. 
Johnson, 238 Mo. 359, 142 S.W. 274; 
Wilburn V- Wagner, 59 Mont. 386, 196 
P: 978; Lings v. Urquhart, 106 IN. Je 
Eg... 506, 151 A. 391; Haberman v. 
Kaufer, 70 N. J. Eq. 381, 61 A. 976: 
Gallaher v. Vanaman, 8 N. J. Misc. 
790, 152 A. 77; Ennis v. Chichester, 
187 App. Div. 53, 175 N.Y.S. 244 [aff 
221 N.Y. 663, L2G 3NtEe 906Ti2 Wale 
man v. Jones, 150 App. Div. 514, 135 
N.Y.S. 428 [app dism 209 N. Y. 531, 
102 N.E. 1117]; Townsend v. Perry, 
146 App. Div. 225, 130 N.Y.S. 951 [rev 
124 N.Y.S. 143]; McCallum v. Pick- 
ens, 126 Misc. 436, 213 N.Y.S. 119 [aff 
217 App. Div. 714, 215 NvY.S. 8821; 
McLean v. Clark, 118 Misc. 284, 193 
N.Y.S. 113 (contract to make mutual 
wills); Ball v. Brooks, 173 N.Y.S. 746; 
Fisher v. Fallon, 142 N.Y.S. 72: HEr- 


skine v. Erskine, 107 S. C. 233, 92 
S.H. 465; Clark vy. Clark, (Utah) 279 
P. 502; Fields vy. Fields, 137 Wash. 


592, 243 P. 369;* Wall v. McHnnery, 
105 Wash. 445, 178 PB. 631. 


_ Sufficiency of evidence as to valid- 
ity of contract see infra § 562. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


insufficient.1° In some cases it has been said tha 
the evidence must be so convincing as to leave no 
room for doubt,?° while in others the statement has 
been made that the evidence must be such as to leave 
no room for reasonable doubt,?! or must prove the 
contract with reasonable certainty.22> On the other 
hand it has been held that proof beyond a reasonable 
doubt is not required ;?* but the uncorroborated evi- 
dence of plaintiff is insufficient.24 In determining 
the weight of the evidence, the court will consider 
the equities of the case;*> and if they are strongly 
in favor of plaintiff, they amount to corroboration 
of the direct testimony in support of the contract 
claimed.?® Parol evidence of the contract may be 
strengthened by the production of an invalid will 
made in an attempt to carry out the contract.27 In 
addition to proof of the making of the contract, 
plaintiff must clearly show'its terms,?* and, if he was 
to render services to deceased as a consideration for 
the contract, that the services rendered could not 
adequately be compensated in money.?® The facet 
that plaintiff was paid for special services in caring 
for deceased is not inconsistent with the existence 
of a contract by the latter to leave plaintiff all his 
property in consideration of care and companion- 
ship.®° 


Declarations and admissions of deceased. In con- 
tracts to devise, the proof, in addition to inferences 
from the situation, circumstances, and relations of 
the parties, must generally consist of evidence of 
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verbal declarations made by the deceased to third 
persons,*' and which evidence of such declarations 
may be sufficient, if supported by other evidence, to 
establish the contract,*? it must be scrutinized with 
care.** Vague admissions, mere declarations. of an 
intention to confer a benefit, or loose and unconnect- 
ed statements made to different persons at various 
times in chance conversations, do not, unless well 
corroborated, furnish proof of such a character as 
will warrant specifie performance of an oral con- 
tract to devise or bequeath.*+ Direct evidence that 
the contract was made may be sufficiently corrobo- 
rated by the declarations of deceased against his in- 
terest,*° as by statements of his purpose to leave his 
property to plaintiff.?® 


Written contracts. Where plaintiff relies upon a 
written contract to devise, he must produce sufficient 
evidence to establish the contract ;?7 but it has been 
held that the high degree of proof essential to es- 
tablish an oral contract of this kind?® does not apply, 
where plaintiff relies on a written agreement,®? ex- 
cept as to the terms of the contract which are not 
shown by the writing.*° 


[§ 558] d. Contracts To Adopt and Make Child 
Heir.*! The rules as to the weight of evidence nec- 
essary to justify specific performance of a contract 
to devise** are equally applicable, where it is sought 
to enforce a contract to adopt a child and give him 
the rights of an heir.4® Such contracts must also 
be proved by clear and convincing evidence;** and 


19. Suber v. Black, 168 Ga. 439, [151 Minn, 25, 185 N.W. 954. [a] Evidence hela insufficient to 
148 S.¥. 81; Sheehan vy. Nelson, 168 [a] Evidence held sufficient: (1) establish the execution or delivery of 


Minn. 426, 210 N.W. 284. 


20. Steele v. Steele, 161 Mo. 566, 
bl SSW. 8152 Cross vy. Cleary, 29 Ont. 
542, 545. 


21. Ga.—Ellis v. Reagan, 172 Ga. 
181, 157 S.E. 478; McDermott v. Lan- 
kenau, 170 Ga. 585, 154 S.E. 149; Su- 
ber v. Black, 168 Ga. 439, 148 S.E. 81; 
Gordon y. Spellman, 148 Ga. 394, 96 
S.E. 1006. 


Ill.—Davier v. 


contract. 


finding that 


ment. 


Kaiser, 280 Ill. 334, 


Md.—Semmes v. Worthington, 38 
Md. 298. fal 

Mo.—Waller v. George, 322 Mo. 573, 
16 S.W.(2da) ‘63; Woodard v. Stowell, 
222 S.W. 815; Oliver v. Johnson, 238 | 142 P. 226. 
Mo. 359, 142 S.W. 274; Grantham v. [b] 
Gossett, 182 Mo. 651, 81 S.W. 895; 
Asbury v. Hicklin, 181 Mo. 658, 81 260 
S.W. 390; Kinney v. Ua, me Mo. : 
CHAM Oe iet gt: UCM an svi. ampe, 
(A.) 267 S.W. 54. 185 N.W. 954. 


N. Y.—Holt v. Tuite, 188 N. Y. 17, 31. 
80 N.E. 364. 


Okl.—Robinson v. Haynes, 147 Okl. 
95, 294 P. 803; Pancoast v. Eldridge, 32. 
134 Okl. 247, 273 P. 255. i 81, 165 P. 432. 


22. Outland v. Outland, 237 Mich. 33. 


Evidence 


158 Wash. 517, 291 P. 469. 


23. Goodin v. Cornelius, 101 Or. 34. 
422, 200 P. 915. I 


24.. Goodall v. Smoke, 18 OntWN 
116 [app dism 18 OntWN .247]. 


25. Kisor vy. Litzenberg, 203 Iowa 
1183, 212 N.W. 343. 25. 


26. Kisor v. Litzenberg, supra. 


27. Maddox yv. Rowe, 23 Ga. 431, 36. 
68 AmD 535. 


28. Yager v. Lyon, 387 Ill. 271, 169 87. 


12h Bee 


Peterson 


‘NE, 222: Vail v. Rynearson, 249 Ill.] Cemetery Impr. Assoc., 207 Lowa 306))| 


501, 94 N.E. 942; Colby v. Street,! 222 N.W. 838." 


25, 185 N.W. 954. 
such 
made covering all deceased’s proper- | seq. 
ty, but not that a part sees of the 39. 
property was subject to the agree- ‘ ee 
Brasch v. Reeves, 124 Minn. Co., 157 Wash. 507, 289 P. 36. 

114, 144 N.W. 744. 

29. Hoyt v. Thomas, 50 eae es oe 
195 P. 260; Colby v. Street, 151 Minn. : 
117 N.E. 420. 25, 185 N.W. 954: 


Nev. 267, 142 P. 226. 


Clow v. West, 37 


held sufficient.— 43. 
Morrow v. Porter, 161 Minn. 396, 202 
N.W. 53; Clow v. West, 37 Nev. 267, 44, 


Evidence held 
Hoyt v. Thomais, 50 Cal. A. 329, 195 P. 


30. Colby v. Street, 151 Minn. 25, 


See cases infra notes 32, 33. 


Admissibility of declarations and, oe 
admissions see supra § 544. 625. 


Steinberger v. 


Cherry v. Whalen, 25 App. (D. 
122, 211 N.W. 32; Avenetti v. Brown,|C.) 537; Forsyth v. Heward, 41 Nev. 
d 305, 316, 170 P. 21 [quot Cyc]. 

James v. Lane, 103 Kan. 540, N. J.—Dusenberry v. Ibach, 99 N. 
TS Kraus v. Vandevanter, 
87 Mich. 168, 211 N.W. 95; 

v. Higbee, 180 Mo. 263, 79 S.W. 407; 
Forsyth v. Heward, 41 Nev. 305, 316, 
170 P. 21 [quot Cyc]. 

Kisor v. Litzenberg, 203 Iowa [a] 
11783, 212 N.W. 343. 

Bauer, 
405, 119 N.W. 764. 

Shisler v. Fort Dodge Catholic! law, and will weigh such evidence 


To identify the property which con-) %" agreement to leave property by 
stituted the subject matter of the 
Colby v. Street, 151 Mirn. 
(2) To justify a 


will. Shisler v. Fort Dodge Catholic 
Cemetery Impr. Assoc., 207 Iowa 306, 
222 N.W. 838. 


agreement was 38. See supra text and note 18 et 
Jones v. Seattle Title Trust 


40. Jones v. 
Co., supra. 


Adoption agreements ceneral- 
ly see Adoption of Children §§ 17-30. 


42. See supra § 557. 
See cases infra note 44 et sea. 


Ala.—Prince v. Prince, 194 
Ala. 455, 69 S. 906. 


insufficient.— Ida.—Bedal v. Johnson, 37 Ida. 359, 
218 P. 641. 


Iowa.—Daniels v. Butler, 169 Iowa 
65, 149 N.W. 265, 150,.N.W. 1081. 


Kan.—Pantel v. Bower, 104 Kan. 
8S 8 eae dae 


Mo.—Barnett v. 


Seattle Title Trust 


Clark, 252° SW. 


Nebr.—Wiseman y. Guernsey, 107 
Nebr. 647, 187 N.W. 55; Cain v. Dowl- 
ing, 105 Nebr. 741, 181 N.W. 930. 


Nev.—Forsyth v. Heward, 41 Nev. 
BOS, edehOe et eal: 


Woungaiioe Cal. 


er, (J, Bae 89,183 A. 186) Taft 100uNi de 
McKee | Hq. 345, 134 A. 916]. 


Wis.—Winke yv. Olson, 164 Wis. 427, 
160 N.W. 164. 


Courts of equity accept with 
caution evidence offered in support of 
a contract to make a disposition of 
the property of a deceased, per- 
son different from that provided by 


83 Nebr. 


scrupulously. Hutton vy. 
SO Om eed oguedioGmeN EitealiD Or 


Busaytis, 


1206 [58 C.J.] 


a mere preponderance of the evidence is insuffi- 
cient,?® although there is authority to the contrary.*° 
been stated that the evidence 
as to leave no reasonable doubt 
made,** but this has been held 
not to mean bevond reasonable doubt as the term 


In some eases it has 
must be so convincing 
that the contract was 


is used in criminal eases.*5 


[§ 559] e. Parol Gift of Land. In the case of a 
parol gift of land, the requisite of clear, unequivocal, 
and convincing evidence is especially important ;*? 
and while such gift need not necessarily be shown 
-by undisputed evidence,°° it must be established with 
a reasonable degree of certainty,°! or, as sometimes 
held, by evidence which leaves no room for reason- 
and such evidence must be sufficient 
to identify the subject matter as to location and 
In Pennsylvania the rule is well estab- 
lished that much stronger evidence is required to 


able doubt;°? 


quantity.°* 


[b] Evidence held sufficient.— 
Prince v. Prince, 194 Ala. 455, 69 S. 
906; Bedal v. Johnson, 37 Ida. 359, 
218 P. 641; Lee v. Bermingham, 199 
ill. A. 497;. Phillips v. Bishop, 92 
Kan. 313, 140 PB. 834;° Buck, vy. Meyer, 
195 Mo. A. 287, 190 S.W. 997; Briggs 
v. Kemp, 102 Nebr. 354, 167 N.W. 212. 


{c] Evidence held insufficient.— 
Hutton v. Busaytis, 326 Ill. 453, 158 


N.B. 156; Mould v. Rohm, 274 Il 
547, 113 N.E. 991; Dreher v. Schu- 
macher elis, Kant oele youd meee 
Barnett v. Clark, (Mo.) 252 S.W. 625; 
Johnson’ v. Kern, 117 Nebr. 536, 221 
N.W. 959, 225 N.W. 38; Sower v. 
Wells, 111 Nebr. 334, 196 N.W. 693; 
Wiseman v. Guernsey, 107 Nebr. 647, 
LST UNEWE) 55% “Cain tv 


Dowling, 105 
y 


Nebr. 741, 181 N.W. 930; Dusenberry 


Vv. Ibach, 99 N. J. Hg. 39, 133 A. 186 
fate 200. NY, Bige 8 45yit34 AN SOR Gi 
Winke v. Olson, 164 Wis. 427, 160 
N.W. 164. 

45. Daniels v. Butler, 169 Iowa 65, 
149 N.W. 265, 150 N.W. 1081. 

46. Lee v. Bermingham, 199 MIll. 
A. 497. 

47. Baker v. Payne, (Mo.)- 198 
S.W. 75; Buck v. Meyer, 195 Mo. A. 
287, 190 S.W. 997; Winke v. 


Olson, 
164 Wis. 427, 160 N.W. 164. 4 


48. Daniels v. Butler, 169 Iowa 65, 
149 N.W. 265, 267, 150 N.W. 1081. 


“Some of the cases say that the 
terms and character of such a con- 
tract must be established by evidence 
so clear and forcible as to leave no 
reasonable doubt in the mind of the 
chancellor. We apprehend this does 
not mean beyond all reasonable doubt, 
as in a criminal case. A mere pre- 
ponderance of the evidence is enough, 
but it must be so clear and satisfac- 
tory as to convince the mind.” Dan- 
iels vy. Butler, supra. 


‘49. U. S—Logue v. Langan, 151 F. 
455, 81 CCA 271. 

Ark.—Young v. Crawford, 82 Ark. 
Seen 00 SSW. Sits 

Ill—wWolfe v. Bradberry, 140 Ill. 
578, 30 N.E. 665 (preponderance of 


evidence shows a tenancy at will); 
Galloway v. Garland, 104 Tll. 275 


4/2. 
Towa.—Bevington y. Bevington, 133 
Iowa 351, 110 N.W. 840, 9 LRANS 508, 
12 AnnCas 490; Lich v. Lich, 81 Iowa 
84, 46 N.W. 763; Truman vy. Truman, 
79 Iowa 506, 44 N.W. 721; Johnston 
v. Johnston, 19 Iowa 74. 


Mich—wWright v. Wright, 31 Mich. 
380; Jones v. Tyler, 6 Mich. 364. 


COE ne ee LS nn nn nn eee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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the notes. 


[§ 560] f. Action on Lost Instrument.’* 
the action is based upon an alleged lost instrument, 
the same degree of proof is required as is necessary 
for the establishment of a parol contract within the | 
statute of frauds;°® the existence and terms of the 
contract must be shown by clear, convincing, and 
satisfactory evidence;*°° but where the execution of 
a bond for title and payment of the price are admit- — 
ted, proof of the contents of the bond is not neces- 


Sanye:> 


Utah.—Boland v. Nihlros, 293 P. 7. 


Va.—Lightner vy. Lightner, 23 S.E. 
a0de 

W.. Va.—Stone v. Hill, 52 W. Va. 
63, 43 S.E. 92. 

50. Bevington vy. Bevington, 133 


Towa 351, 110 N.W. 840, 9 LRANS 508, 
12 AnnCas 490. 


51. Meigs v. Morris, 63 Ark. 100, 
S.W. 302; Bevington v. Bevington, 
8 Iowa 351, 110 N.W. 840, 9 LRANS 
8, 12 AnnCas 490. 


52. Woods y. Woods, 
S.W.(2d) 569. 


53. Moss v. Moss; 88 W. Va. 135, 
106 S.E. 429. 


54. Erie, etc., R. Co. v. Knowles, 
117 Pa. 77, 11 A. 250; Shellhammer v. 


CIO. # 


7 
9 
os) 
0 


(Mo. A.) 13 


Ashbaugh, 83 Pa. 24; Poorman v. 
Kilgore, 26 Pa. 365, 67 AmD 524; 


Eckert v. Eckert, 3 Penr. & W. (Pa.) 


332; Shelly’s Estate, 4 LancLRev 
(Pa.) 186. 
[a] Statement of rule and reason 


therefor.—‘“It is so natural for par- 
ents to help their children by giving 
them the use of a farm or house, and 
then to call it theirs, that no gift 
or sale of the property can be infer- 
red from such circumstances. It is 
so entirely usual to call certain books, 
or utensils, or rooms, or houses, by 
the name of the children who use 
them, that it is no evidence at all 
of their title as against their parents, 
but only a mode of distinguishing the 
rights which the parents have allot- 
ted to the children as against each 
other, and in subjection to their own 
paramount right. The very nature of 
the relation, therefore, requires the 
contracts between parents and chil- 
dren to be proved by a kind of evi- 
dence that is very different from that 
which may be sufficient between 
strangers. It must be direct, posi- 
tive, express, and unambiguous.” 
Poorman v. Kilgore, 26 Pa. 365, 372, 
67 AmD 524 [quot Rau y. Rau, 79 
Nebr. 694, 113 N.W. 174; Brown v. 
herds T-Or.802;, 33S. 


55. Meigs v. Morris, 63 Ark. 100, 
37 S.W. 302; Geer v. Goudy, 174 Ill. 
514, 51 N.E. 623; Moss v. Moss, 88 
W. Va. 135, 106 S.E. 429; Meadows v. 
Meadows, 60 W. Va. 34, 53 S.E. 718; 
Harrison vy. Harrison, 36 W. Va. 556, 
15 S.E. 87. 

[a] Goose declarations by a par- 


ent to third persons, which by a 
forced construction may have led 


Statute of Frauds.°? 


[$§ 558-561 


support a gift from parent to child than a transac- 
tion between strangers,®°* and statements to the 
same effect are found in other jurisdictions.°® Cases 
in which the evidence was held sufficient®® or in- 
sufficient®? to establish a parol gift are referred to in 


Where 


[§ 561] 2. Part. Performance of Contracts within 
To warrant specific perform- : 


some of them to believe in the exist- © 


ence of an intention on his part to 


bestow title to the land on ‘his son — 


are insufficient. Moss v. Moss, 88 W. 
Va. 135, 106 S.BH. 429. 


Fee Vesser v. Neff, (Mo.) 214 S.W. 
oO. 


57. Allen v. Allen, 151 Ga. 278, 
106 S.E. 81; Johnston y. Johnston, 
19 Iowa 74; Woods v. Woods, (Mo. 
A.) 13 S.W.(2d) 569; Thayer v. Thay- 
er,.69 (Or. Ta8hAse" Page. 

58. Lost instruments generally see 
Lost Instruments 38 C. J. p 247. 


59. Adrian vy. Republic Finance 
Corporation, (Mo.) 286 S.W. 95; Mc- 
Kee v. Higbee, 180 Mo. 263, 79 S.W. 
407; Van Horn y. Munnell, 145 Pa. 
497, 22 A. 985. 

Parol: 

Contracts: 


Generally see supra § 553. 


Relates to lJand see supra §§ 555—_ 
oo. 


To: 
Adopt see supra § 558. 
Devise see supra § 557. 
Gifts see supra § 559. 


60. lowa.—Dunn vy. McGovern, 116 
Iowa 663, 88 N.W. 938. : 


Ky.—Madeira vy. 
Mon. 595. 


Mo.—Adrian y. Republic Finance 
Corp., 286 S.W. 95; McKee v. Hig- 
bee, 180 Mo. 263, 79 S.W. 407; Ted- 
ford v. Trimble, 87 Mo. 226. 


Hopkins, 12 B. 


497; 22 A. 985: 
W. Va.—Mills v. McLanahan, 70 W. 
Va. 288, 73 S:E. 927. 


{a] Evidence held sufficient to es- 
tablish the loss and contents of the 
title bond sought to be enforced. 
Mills v. McLanahan, 70 W. Va. 288, 
GS) Ses Vat 


Pa Vardeman y. Lawson, 17 Tex. 


[a] For the reason that what are 
the usual contents of a bond for title 


is well understood. Vardeman_ y. 
Lawson, 17 Tex. 10. 
62. Generally see Frauds, Statute 


of §§ 427-445. 


Right to specific performance 
oral contracts as dependent on p 
performance see supra §§ 170-232. 


of 


Pa.—Van Horn y. Munneéll, 145 Pa. 
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§§ 561-562] 


ance of a parol contract to convey land, not only 
must the contract and its terms be clearly and con- 
vineingly established,** but the acts of part per- 
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formance relied on to escape the operation of the 


statute of frauds must likewise be clearly, definitely, 
and satisfactorily proved;** and such acts must be 
shown, by the same high degree of proof, to be strict- 
ly and exclusively referable to the contract and done 
The same rules have been 
apphed to other contracts within the statute of 
frauds,*® such as oral contracts to devise land,®* and 
In some eases it has been held 


in performance thereof.®* 


parol gifts of land.®* 


63. See supra § 555. 

64. Ala.—Hagood v. Spinks, 219 
Ala. 503, 122 So. 815; Pike v. Pettus, 
1 Ala. 98. : 


Ark.—Chittim vy. Gossett, 148 Ark. 
654, 228 S.W. 398. 


D. C.—Manning v. American Secu- 
muy, etc., Co., 50 App. 194, 269 EF. 710. 


Ii].—Adkins v. Adkins, 332 Ill. 422, 
163 N.E. 823; Stephens y. Collison, 
Sloe. s65, 245 NIB. 813° Ranson” vy, 
Ranson, 233 Ill. 369, 84 N.E. 210. 


Iowa.—Fairbrother vy. Shaw, 4 lowa 
570; Williamson vy. Williamson, 4 
Iowa 279. 


Md.—Owinegs v. Baldwin, 8 Gill 337; 
matiene Hai, 1 Gul s8ss— Simalim ve 
Owings, 1 Md. Ch. 363. 


Mich.—Munsell y. Loree, 21 Mich. 
491. 


Mo.—Hobbs v. Hicks, 320 Mo. 954, 
8 S.W.(2d) 966. 

Nebr.—McNea v. Moran, 101 Nebr. 
476, 163 N.W. 766; Lewis v. North, 
62 Nebr. 552, 87 N.W. 312. 


N. J.—Turkington v. Zuber, 100 N. 
J. Eq. 285,134 A. 840; Force v. Dutch- 
er, 18 N. J.. Eq. 401. 

Okl.—Robinson v. Haynes, 147 Okl. 
95, 294 P. 803; Webster v. Neal, 119 
Okl. 93, 248 P. 596; Reid v. Reid, 115 
Okl. 58, 241 P. 797; Johnston v. Bald- 
ock, 83 Okl. 285, 201 P. 654. 

Or.—Le Vee v. Le Vee, 93 Or. 370, 
Hete Paysolr £183 SP U7 85u) Hayes & ve 
Hayes, 89 Or. 630, 174 P. 579. 

Pa.—Croneberger v. Conrad, 248 Pa. 
612, 94 A. 255. 

Tex —Cobb v. Johnson, 101 Tex. 
440, .08 S.W. 811 [revi (Civ. A.) 105 
S.W. 847]. 

Utah.—Price v. Lloyd, 31 Utah 86, 
86 P. 767, 8 LRANS 870. 

Wis.—Marshall, etc., Banks) Uv. 
Schuerbrock, 195 Wis. 203, 217 N.W. 
416. 

And see cases infra this note. 

[a] Writing—The evidence of 


part performance need not be in writ- 
Hall v. Hall, 1 Gill (Md.) 383. 


ing. 
[b] Evidence held sufficient to 
show: (1) Part performance general- 


ly. Arkansas Valley Trust Co. v. 
Young, 128 Ark. 42, 195 SW 36; Mc- 
Ginn v. Willey, 24 Cal. A. 303, 141 P. 
49; Coughanour v. Grayson, 19 Ida. 
255, 113 P. 724; Harlan v. Harlan, 
973 Ill. 155, 112 N.E. 452; Buckner 
vy. Jones, 159 Md. 679, 152 A. 515; Pud- 
dy v. Sharpe, 248 Mich. 147, 226 N.W. 
853; Van Henennaam v. Reyerse, 240 
Mich. 454, 215 N.W. 389; Goldstein v. 
Applebaum, 214 Mich. 538, 133 N.W. 
27; Fowler v. Isbell, 202 Mich. 572, 
168 N.W. 414; Brown v. Brown, 163 
Mich. 337, 128 N.W. 195; Ritchie v. 
Jennings, (Minn.) 233 N.W. 20; Mur- 
phy v. Anderson, 128 Minn. 106, 150 
N.W. 387; Hobbs v. Hicks, 320 Mo. 
954, 8 S.W.(2d) 966; Scheerer v. 


Scheerer, 287 Mo. 92, 229 S.W. 192; 
Williams v. Sweatt, (Tex. Civ. A.) 208 
S.W. 230. (2) Possession taken by 
vendee. Fordham y. Hicks, 240 F. 
751; Frederick v. Frederick, 191 Iowa 
202, 182 N.W. 195; Eakin v. Wycoff, 
118 Kan. 167, 234 P. 63; Robinson v. 
Haynes, 147 Okl. 95, 294 P. 803; Reid 
v. Reid, 115 Okl, 58, 241 P. 797; Ben- 
don v. Parfit, 74 Wash. 645, 134 P. 
185. (3) Making of improvements by 
vendee. “Laughton v. McDonald, 61 
Cal. A. 678, 215 P. 707; Reid v. Reid, 


115 "OKs 258, 2419R! 7975 Stalker ow. 
Stalker, 78 Or. 291, 153 P. 52; Ben- 
don v. Parfit, 74 Wash. 645, 134 P. 
185. (4) Part payment of purchase 
money. Fordham v. Hicks, 240 F. 
751; Frederick v. Frederick, 191 Iowa 


202, 182 N.W. 915. See Milholland v. 
Payne, 169) AppriDiv. 712) 55) NAYES! 
Tia Patt 218 INSY.675,°113 Ne Hs L061 
(where the evidence was held to war- 
rant a finding that a payment was in 
part consideration of defendant’s ob- 
ligation to transfer the land, but such 
payment was held not in itself a suf- 
ficient part performance). 


[ec] Evidence held insufficient to 
show: (1) Part performance general- 
ly. Bame v. Bame, 250 Mich. 515, 231 
N.W. 60; Behn v. Hutton, 241 Mich. 
423, 216 N.W. 918; Chapel v. Chapel, 
132 Minn. 86, 155 N.W. 1054; Thom- 
as v. Rogers, 108 Minn. 132, 121 N.W. 
630, 133 AmSR 421: Cannon v. Un- 
ruh, 84 Okie vo6u2020 Po 82 705 irow- 
bridge v. Gillette, 76 Or. 228, 148 P. 
876; Brown v. Lord, 7 Or. 302; Mar- 
shall, ete., Bank v. Schuerbrock, 195 
Wis. 203, 217 N.W. 416. (2) Posses- 
sion taken by vendee. Wood v. An- 
derson, 199 Cal. 440, 249 P. 862; Mar- 
shall, ete., Bank v. Schuerbrock, 195 
Wis. 203, 217 N.W. 416. 


65. Ala.—Pike v. Pettus, 
98. 

Ill.—Adkins v. Adkins, 332 Ill. 422, 
. 823; Stephens v. Collison, 
365, 7145) N.E. 81; Kane -v, 
Hudson, 273 Ill. 350, 112 N.E. 683; 
Ranson v. Ranson, 2338 Ill. 363, 84 N.E. 
210 


Iowa.—Helmers vy. Brand, 203 Iowa 
587, 213 N.W. 384; Ozias v. Scarcliff, 
200 Iowa 1078, 205 N.W. 986; McKay 
v. Home for Friendless Children, 161 
N.W. 47; Collins v. Collins, 138 Iowa 
470,114 N.W. 1069; Williamson v. Wil- 
liamson, 4 Iowa 279. But see Sween- 
ey v. O’Hora, 48 Iowa 34 (sufficient 
if the connection of the acts with the 


71 Ala. 


contract is established by a pre- 
ponderance of evidence). 
Mich.—Engle v. Engle, 209 Mich. 


275, 176 N.W. 547. 

Mo.—Walker v. Bohannan, 243 Mo. 
119, 147 S.W. 1024. 

Nebr.—Lewis v. North, 62 Neb. 552, 

NN.W. 312. 

N. J.—Turkington v. Zuber; 100 N. 
J. Ha. 285, 1384 A. 840; Hyre v. Eyre, 
19 N. J. Hq. 102. 

N. Y.—Jervis v. Smith,. Hoffm. 470. 


Okl.—Cannon v. Unruh, 84 Okl. 36, 


87 
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that the fact that a purchaser went into possession 
of the premises may be established by a preponder- 
ance of the evidence.°® 


[§ 562] 3. Validity and Fairness of Contract, and 
Reality of Consent. 
that, to defeat specific performance, a weaker case is 
required than is necessary to enforce the remedy,7° 
and that the evidence of fraud or mistake may be 
sufficient as a defense in an action for specific per- 
formance even though it is insufficient to justify a 


The rule has been laid down 


202 P. 182. 


Tex.—Habra v. Fabra, (Civ. A.) 221 
S.W. 1008. 


_ Utah.—Price v. Lioyd, 31 Utah 86, 
86 P. 767, 8 LRANS 870. 


Va.—McFaddin v. MecFaddin, 
Via 902 eS He oage 


W. Va.—Wegmann y. Clark, 94 W. 
Va. 364, 118 S.E. 517. 


Eng.—Gregory v. Mighell, 18 Ves. 
ae 328, 11 Rev. Rep. 207, 34 Reprint 
fen S.—Harding v. Starr, 21 N. S. 


And see cases infra this note. 


[a] Where contract is by father 
to convey to child, the evidence must 
show that possession was taken un- 
der the contract, and not permissive- 
ly as a benefit to the child. Burgess 
v. Burgess, 306 Ill. 19, 137 N.E. 403, 


[b] Evidence held sufficient to 
show possession taken and improve- 
ments made by virtue of contract. 
Ozias v. Scarcliff, 200 Iowa 1078, 205 


143 


N.W. 986; Hogan v. Swayze, 65 Utah 
380; 237 Po 1097. 
[c] Evidence held insufficient to 


show possession taken or improve- 
ments made by virtue of contract. 
Phillips) yo Phillips; GN. ihe os one 
621; Goff v. Kelsey, 78 Or. 3387, 153 
P. 103; Hawkins v. Doe, 60 Or. 437, 
119 P. 754, AnnCas1914A 765: Carter 
v. Jeffries, 110 Va. 735,67 S.E. 284: 


66. Jenkins Petroleum Process Co. 


v. Sinclair Refining Co., 32 F. (2a) 
252 [mod 32 F. (2d) 247]; Kipp v. 
Laun, 146 Wis. 591, 131 N.W. 418; 


Adolph v. Good, 5 Sask. L. 106. 


67. Fellhauer v. Fellhauer, 75 Colo. 
358, 225 P. 844: Lounsberry v. Dever- 


man, 299 Ill. 498, 132 N.B. 485; Math- 
ews v. Tobias, 101 Or. 605, 201 P. 
199; Goodin v. Cornelius, 101 Or. 


422, 200 P. 915. 


[a] Evidence held sufficient to 
show part performance.—Goodin v. 
Cornelius, LOL Or.1422; 200 By Oi: 


[b] Evidence held insufficient to 
show part performance.—Fellhauer v. 
Fellhauer, 75 Colo. 358, 225 P. 844; 
Lounsberry v. Deverman, 299 Ill. 493, 
132 N.E. 485 


68. Williamson v. Williamson, 4 
Iowa 279; Woods _v. Woods, (Mo. A.) 
13 S.W.(2d) 569 (proof must leave 
no room for reasonable doubt); Price 
v. Lloyd, 31 Utah 86, 86 P. 767, 8 
LRANS 870; Marshall, etc., Bank v. 
Schuerbrock, 195 Wis. 203, 217 N.W. 


416. See also cases supra passim § 
559. 
69. Tidwell v. Garrick, 149 Ga. 


290, 99 (S.H. 8772. 


70. Woolums v. Horseley, 93 Ky. 
582, 585, 20 SW 781 [quot Darnell v. 
Alexander, 178 Ky. 404, 408, 196 S.W. 
17]; Crotty v. Effler, 60 W. Va: 258, 
54 S.E. 345, 9 AnnCas 770. And see 
supra § 558. 


. 
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rescission of the contract.*4 


lish fraud.*? 


serious doubt.*4 


ity.7? 


the contract was just, reasonable, 
fraud or misrepresentation,** such facts must be so 
clearly established as to enable the court to see that 
it would be unjust and against good conscience to 
refuse specific performance ;*® and where a young 


71. Carver v. Van Arsdale, 312 Ill. 
220, 143 N.E. 579; Stephens v. Clark, 
305 It. 408, 1387 N.E. 227; Clark v. 
Maurer, 77 Iowa 717, 42 N.W. 522. 


72. Robinson v. Florence Sanitari- 
um, 149 Ark. 355, 232 S.W. 590; Krab- 
benhoft v. Gossau, 337 Ill. 396, 169 N. 
BH. 258 (must be proved by weight of 
the testimony); Green River Coal 


Min. Co. v. Brown, 140 Ky. 332, 131 
S.W. 13. 
73. Green River Coal Min. Co. v. 


Brown, supra. 


74. Green River 
Brown, supra. 


75. Chandler v. Pomeroy, 143 U. 
S. 318, 12 SCt 410, 36 L. ed. 169 [rev 
AG.H. o30 15 .Wuska Vv. Vankat) 340) IT: 
358,:173 N.E. 348; Wisherd v. Bol- 
linger, 293 Ill. 357, 127 N.E. 657; Abra- 
hams v. King, 111 Md. 104, 73 A. 694; 
Pring v. M. B. Goldenburg Co., 15 N. 
TE, BBW THOU ES SyAte 


[a] In case of family settlement, 
the evidence of fraud in procuring it 
must be very clear. Chandler v. Pom- 
eroy, 1438 U. S. 318, 12 S. Ct. 410, 36 
Ee ‘ed. 169 [rev 46 FF. 533). 


76. Steele v. Kluter, 204 Iowa 153, 
214 N.W. 522; Rogers v. Odell, 36 
Mich. 411; West Heights Realty Corp. 
Ve AGelmeaa LOWS IN dss FIG. cooled en 


Coal Min. Co. v. 


196; Masterton v. Beers, 31 N. Y. Su- 
per. 406. 
77. Coppolina v. Radice, 30 Oh. A. 


179, 164 N.E. 648. 


[a] Intoxication.—Where defend- 
ant asserts that the contract sought 
to be enforced was invalid because of 
his intoxication at the time of its ex- 
ecution, such invalidity must be 
proved by clear and convincing evi- 
dence. Coppolina v. Radice, 30 Oh. A. 
179, 164 N.E. 643. : 


78. See supra §§ 536, 537. 


9. Carver v. Van Arsdale, 312 Ill. 
220143 NSB, 579: 


so. Ames v. Ames, 46 Ind. A. 597, 
91 N.E. 509. 


81. Swedish Evangelical Free 
Church of U. S. of America v. Benson, 
Ta GOlOmon Ove o ert Oot 


[a] Evidence held insufficient to 
show sufficient consideration for con- 
tract of deceased and wife to devise 
estate to plaintiff. Swedish Pvangel- 
ical Free Church of U. S. of America 
vy. Benson, .77 Colo. 370, 287 P. 165. 


@2. Hardeman v. Ellis, 162 Ga. 664, 
135. S.m. 195. 


83. Braude v. Wardy, 340 Ill. 180, 


It has accordingly been 
held or implied in some cases that a preponderance 
of the evidence is necessary and sufficient to estab- 
So it has been held that a preponder- 
ance of the evidence is required to show that the 
contraet was unfair and unjust,?*? although, in so 
holding, the court makes it plain that the preponder- 
ance must be so convincing as to leave no room for 
In a number of eases it has been 
said that clear and convincing, or satisfactory, evi- 
dence is essential to defeat specific performance on 
the ground of fraud,’*® mistake,*® or mental incapac- 
Where the burden is on plaintiff to show that 


SPECIFIC PERFORMANCE 


and free from 


of 


definiteness 


172 N.E. 161 (evidence held to show 
no indefiniteness in contract.for sale 
of lots 26, 27, described in deed as 
lots 26, 27, “block 4’’). 


84. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show fraud or concealment gen- 
erally. . Royal Realty Co. v. Harvey 
inva (Con) For Cale Ay Goo25 22 eee S0br 
Bayne vieCinaks 320) LM 237150 IN. 
344; Wisherd v. Bollinger, 293 Il. 
357, 127 N.E. 657; Yarcho y. Dawson, 
(lowa) 233 N.W. 21; . Boyle v. Geling, 
206 Iowa 1208, 218 N.W. 506; Han- 
son v. Olson, (Iowa) 201 N.W. 36; 
Heitman v. Clancy, 167 Towa 58, 148 
N.W. 1011; Button Land Co. v. Noon, 
163 Iowa 547, 145 N.W. 67; Robenson 
Vv. Nanni 224 sky. 50s 5 Saw. Gal) s20b: 
Darnell v. Alexander, 178 Ky. 404, 
199 S.W: 17; Sanders v. Idol, (Ky.) 122 
S.W. 512; Warren Mfg. Co. v. Balti- 
more, 119 Md. 188, 86 A. 502; Muller 
v. Weiss, 91 N. J. Eq. 29, 108 A. 768 


Lathe ie No aS bighs Se O9BeACr cone 
Brown v. Musgrave,(Tex. Civ. A.) 
222 S.W. 606; Greenameyer v. Mc- 


Farlane, (Tex. Civ. A.) 220 S.W. 613; 
Whitcomb v. Sager, 82 Wash. 572, 144 
P. 922. (2) To support decree deny- 
ing specific performance of contract 
to convey land to broker on ground 
of prior unreported offer of larger 
amount and contract for sale thereof 
at profit. Rieger v. Brandt, 329 Ill. 
21, 160 N..130,, (8) Do show mis- 
representations or concealment as to 


character or value of property. 
Stephens =v. Clark, 305 Ill. 408, 137 
N.E. 227; Crom v. Hénderson, 1388 
lowa 227, 175 N.W. 983; : Murray 
Bros; etc: uand “Cow wie kesseyv 133 
Towa 739, 166 N.W. 460; Kanar v. 
Schuster, 221 Mich. 620,—-192 N.W. 
562; Wilson v. Henderson, (Mo.) 191 


SW. 72. 7%; Harsis v. Smith, Gfo;) 
178 S.W. 72; Liebman v. Hall, 110 
Mise. 365,-180 N.Y.S. 514; Marthin- 
son v. McCutchen, 84 S. C. 256, 66 
S.E. 120; Brown v. Musgrave, (Tex. 
Civ. A.) 222 S.W. 606. (4) To show 
that defendant was ignorant of facts. 
Brown v. Musgrave, (Tex. Civ. <A.) 
222 S.W. 606. (5) To show that de- 
fendant was not negligent in fail- 
ing “to discover fraud. Jones” “ve 
Hawk, 64 Wash. 171, 116 P. 642. 


[b] Evidence held insufficient: 
(1) To show fraud or concealment 
generally. Coles v. Denslow, 270 Fed. 
22; Robinson v. Florence Sanitarium, 
149 Ark. 355, 232 S.W. 590; Pestal v. 
O’Donnell, 81. Colo. 202, 254 PB: 764; 


Chandler v. Hollingsworth, 12 Del. 
Ch. 362, 103 A. 355; Wrobel v. Woj- 
tasiek, 341 Tilly 330; 173 IN 348- 


Braude v. Wardy, 340 Ill. 180, 172 N. 


[§ 562 


and vigorous person seeks to enforce an advanta- 
geous contract against one who at the time was 1n no 
mental condition to engage in business, a court of 
equity will carefully scrutinize the transaction, and 
resolve all doubts in the evidence in favor of the 
weaker party.°° 
performance of oral or written contracts to devise 
will not be enforced except on the strictest and most 
satisfactory proof of a sufficient consideration.*? To 
determine whether services rendered under an agree- 
ment to devise constituted an adequate or grossly in- 
adequate consideration, evidence of the value of the 
property to be devised, or the value and extent of 
the services, is not essential to a recovery.*? 


Sufficiency of evidence in particular cases. 
ence is made in the notes to particular cases deter- 
mining the sufficiency of the evidence on the question 


So it has been held that specific 


Refer- 


of the contract,** fraud,*+ mis- 


H. 161; Voris v. McIver, 339 Ill. 340, 
1 N.E. 263; Krabbenhoft v. Gossau, 
3 Tll. 396, 169 N.E. 258; Kuehnle 
v. Augustin, 333 Ill. 31, 164 N.B. 194; 
Schiavone v. Ashton, 332 Ill. 484, 163 
N.E. 828; Fagan v. Rootberg, 320 Ill. 
586, 151 N.E. 491; Gottlieb v. Kaplan, 
3819 Ill. 60, 149 N.E. 586; Mackie v- 
Schoenstadt, 307 Ill. 398, 138 N.E. 
686; Adams v. Larson, 279 Ill. 268, 
116 N.E. 658; Harris v. Anthony, 260 
Ill. 286, £03 NB. 19952 Mitchellitvy. 
Mutch, 180 fowa 1281, 164 N.W. 212; 
Larson v. Smith, 174 Iowa 619, 156 
N.W. 813; Webber v. Harter, 154 
Iowa 317, 134 N.W. 947; Bartley v. 
Big Branch Coal Co., 160 Ky. 123, 169 
S.W. 601; Fletcher v. Wireman, 152 
Ky. 565, 153 S.W. 982; Northern Coal, 
etc., Co. v. Bates, 146 Ky. 624, 143 
S.W. 13; Hemsing v. Wiener-Loeb 
Grocery Co., 157 La. 189, 102 So. 303; 
Abrahams v. King, 111 Md. 104, 73 
A. 694; Drysdale v. Marheine, 240 
Mich. 529; 215 N.W.(329;. Krause v. 
Hoffman, 239 Mich. 348, 214 N.W. 146; 


Reo. Motor ‘Cars Coy vo Younes. 209 
Mich. 578, 177 N.W. 249; George v. 
Schuman, 202 Mich. 241, 168 N.W. 
486; Sorge v. Dickie, 199 Mich. 251, 
165 N.W. 781; McBride v. Thomp- 
son, 1575 “Mich? 136, 149) INSWee 5446 


Kautenberger v. Johnson, 131 Minn. 
214, 154 N.W. 943; Kirby v. Balke, 
306 Mo. 109, 266 S.W. 704; Forgey 
Vv. Gilbirds, 262° Mo. 44, 170) (Shwe 
1135; Schlesinger v. Appelbaum, 102 
Ni J. Ha. 250%) 140) (AS92910 iConte 
v. Drew, 55 N. J. Haq. 387, 36 Al soe 
Paulson v. Hammond, 49 N. D. 265, 
191 N.W. 462; Humphrey v. Brown, 
291 Pa. 58, 139 A. 606; Volk v. Volk, 
alo Pawsls, o216 Ay 8t- ei Collinge 
Collins, 151 Wash. 201, 275 BP. 571; 
Le Marinel_v. Bach, 114 Wash. 651, 
L9G VE. 223" Paseo bruit. LandssGounvaz 
Timmermann, 88 Wash. 112, 152 P. 
675; Bahrs v. Runkle, 79 Wash. 45, 
139 P, 637; Watkins v. Davison, 61 
Wash. 662, 112 P. 743; Bitof v. Hoppe, 
186 Wis. 409, 202 N.-W. 699. (2) To 
show misrepresentations as to loca- 
tion, size, or value of property. 
Lange v. Mayo, 173 Ark. 583, 294 S.w. 
12%; Wolleson v. Coburn, 63. Gale 
315, 218 P. 479; Brennan vy. Cochran, 
44 App. (D. C.) 322; Kuska v. Van- 
kat, 341 T1938) "173 Nm. (S43) Tae 
motte v. Steidinger, 266 Ill. 600, 107 
N.E. 850; Olson v. Rogness, 173 Iowa 
331, 155 N.W. 301; Coleman v. Lar- 
sen, 243 Mich. 618, 220 N.W. 670; 
Gavorin v. Czostkowski, 243 Mich. 
219, 219 N.W. 935; Linsell v. Halicki, ~ 
240 -Mich. 483, 215 N.W. 315; Krause 
v. Hoffman, 239 Mich. 348, 214 N.Ww. 
146; Murray v. White, 42 Mont. 423, 
113 P. 754, AnnCas1912A 1297; Giroux 
v. Bockler, 98 Or: 398, 194° PL) 178% 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 562-564] 


take,** or duress*® in procuring the contract; capac- 
ity of defendant to contract ;87 legality of,8* or con- 
sideration for,*® the contract and its fairness and 


justness generally.°° 


[§ 563] 4. Modification or Extension of Contract. 
A parol modification®' or extension®? of a written 
contract must be shown by clear and convincing evi- 
Cases, in which the sufficiency of the evi- 
dence to show a modification®? or extension®* of the 
contract has been determined, are referred to in the 


dence. 


notes. | 


[§ 564] 5. Abandonment or Waiver, and Rescis- 


Welsh v. Ford, 282'Pa.-96, 127 A. 431; 
Welch v. Rundell, 38 S. D. 418, 161 
N.W. 612. (3) To show relation of 
trust and confidence between parties. 
Robinson v. Florence Sanitarium, 149 
Ark: 355, 232 S.W. 590; Volk v. Volk, 
Alien Leaks. Bitters ald aw Nae ey bP Ge Minko) 
show that defendant relied om repre- 


sentations of plaintiff. Dime Sav., 
ClLOnE OCOueva ISNapDise loo lia lt wlab 
INDE: 235. 

85. Meade v. Brown, 218 Mich. 556, 
188 N.W. 514. And see cases infra 
this note. 

[a] Evidence held sufficient to 


show mistake.—Smith v. Smith, 340 
Til. 373, 172 N.E. 736; Union Colliery 
Co. v. Fishback, 299 Ill. 165,132 N.E. 
492; Gronowski v. Jozefowicz, 291 Ill. 
266,126 N.E. 108; McDonald v. Benge, 
138 Iowa 591, 116 N.W. 602; Gordon 
v. Gross, 141 Md. 490, 119 A. 267; 
Henneke v. Cooke, 135 Md. 417, 109 A. 
113. 


[b] Evidence held insufficient to 
show mistake.—Lutter v. Ogburn, 192 
Towa 525, 185 N.W. 17 (evidence held 
to show,that the mistake of defendant 
owner of a lot in contracting to con- 
vey it without reserving, as she in- 
tended to do, a strip ten feet wide, 
was not of the character to warrant 
denial of .decree of specific perform- 
ance); Cook v. Pearce, (Md.) 153 A. 
661; Diebel v. Diebel, 116 Minn. 168, 
133 N.W. 463; West Heights Realty 
Corp. v. Adelman, 107 N. J. Eq. 351, 
152 A. 196; Paul v. Harris, 40 Wyo. 
261, 276 P. 444. 

86. See cases infra this note. 


[a] Evidence held insufficient to 
show duress.—Dime, Sav, etc., Co. v. 
Knapp,‘ 313 Ill. 377, 145 N.H. 235; 
Carrano v. Colombel, 164 La. 739, 114 
So. 637; Falder v. Dreckshage, (Mo. 
A.) 227 S.W. 929; Dorrian v. Davis, 
GN. J:) 146 A. 659; Prince v.-Prince, 
64 Wash. 552, 696, 117 P. 255, 260. 


87. See cases infra this note. 


{a] Evidence held sufficient to 
show incapacity.—Church v. Bruce, 
141 Wash. 630, 251. P. 854. 


[b] Evidence held insufficient to 


show incapacity.—La Rowe v. McGee,’ 


171 Ga. 771, 156 S.E. 591 (intoxica- 
tion); Bedal v. Johnson, 37 Ida. 359, 
918 P. 641: Chicago Title, etc., Co. 
v. Illinois Merchants’ Trust Co., 329 
Tll. 334, 160 N.E. 597; Adams v. Lar- 
son, 279 Ill. 268, 116 N.E. 658; Rick- 
man v. Houck, 192 Iowa 340, 184 N. 
W. 657 (insanity); Snittjer v. Paterni, 
181 Iowa 961, 165 N.W. 175 (intoxica- 
tion); Focke v. Havel, 110 Kan. 690, 
205 P. 349; Webb v. Woodcock, 138 
Or. 541, 290 P. 751 (insanity); Rubins 
v. Hamnett, 294 Pa. 295, 144 A. 72. 


88. See cases infra this note. 


[a] Evidence held sufficient to 
show illegality.—C. D. Gammon Co. 
y. Standard Trust, etc., Bank, 327 
Til. 489, 158 N.E. 810; Gardner Valve 
Mfg. Co. v- Halyburton, 87 ING Jacl 
$89, 102 A. 893. 


SPECIFIC PERFORMANCE 


suspicion.?* 


{[b] Evidence held insufficient to 
show illegality.—Brown vy. Brown, 
PCE AUB Bee alBls) DSRID aeke . eratoxeins 


osky v. Kurr, 120 Minn. 471, 139 N.W. 
944 (evidence held not to show that 
an agreement of the holder of a 
sheriff’s foreclosure certificate that he 
would, after expiration of the time 
for redemption, transfer to the plain- 
tiffs, who possessed the right to re- 
deem their respective interests, on 
being paid their pro rata Share, was 
made to unlawfully deprive a third 
party of property interests or rights). 
e 


89. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To show want of consideration. 
Krouse vy. Stewart, 10 La. A. 454, 121 
So. 229. (2) To show inadequacy or 
unfairness of consideration. Corn- 
blith v. Valentine, (Cal.) 294 P 1065; 
Boulenger vy. Morison, 88 Cal. A. 664, 
264 P. 256. (3) To show adequacy 
and fairness of consideration. Smith 
v. Schrader. 80 Cal.'A. 478, 251 P. 967; 
Pestal v. O’Donnell, 81 Colo. 202, 254 


P. 764; Wolf v. Eagleson, 29 Ida. 177, 
ete tie Volk Mo Molk. 02 (2, Pa. 
378, 116 A. 312. (4) To show suffi- 
ciency of consideration. Mutter v. 
Metzger, 324 Ill. 569, 155 N.B. 280. 
(5) To show that the consideration 


for 'a promise to pledge stock was a 
bygone and not a present or future 
one. Andrews v. Guayaquil, ete., R. 
CO. omNe Jia Ceo ON 7DieAResS lea hatt 
io Ne JS HOw a3os van Acrooo |. 


[b] Evidence held _ insufficient: 
(1) To show consideration. Wild- 
man v. Jones, 150 App. Div. 514, 135 
NIY-:S, 428 [app dism 209 N.Y. 531, 
102° N.E L117)].. .(@2) To show want 
of consideration. Larson v. Smith, 
174 Iowa 619, 156 N.W. 813; Ball v. 
White, 50 Okl. 429, 150 P. 901. (3) 
To show inadequacy or unfairness of 


consideration. Kuehnle v. Augustin, 
333 Ill. 31, 164 N.E. 194; Woodrow 
v. Quaid, 292 Ill. 27, 126 N.E. 583; 


Reo Motor Car Co. v. Young, 209 Mich. 


BTS. 077) NW 249%. Morgeys wii Gil- 
birds, 262 Mo. 44, 170 S.W. 1135; Cop- 
polina v. Radice, 30 Oh. A. i179, 164 
N.E. 643; Welsh v. Ford, 282 Pa. 96, 
127 A. 431; Shannon v. Freeman, 117 
S. C. 480, 109 S.B. 406. 

90. See cases infra this note. 


[a] Evidence held sufficient to 
show contract unfair or inequitable.— 


Rinderle v. Morse, 27 Colo. A. 457, 
LOM PL 245 athe 6ar Colo. e325 Noo Rs 
648]. 

{b] Evidence held insufficient to 


show contract unfair or inequitable. 
Baker v. Miller, 190 Cal. 263, 212 P. 


11; In re Cheda, 58 Cal. A. 433, 209 
Pre u0ce Chicagos litle, eter Co... 
Illinois Merchants’ Trust Co., 329 
WS 84 we 6 Ol Ne 0.90715 sO) avis 
Brown, 274 Ill. 325, 113 N.E. 34; 
Harris v. Anthony, 260 Ill. 286, 103 
N.E. 199; Green River Coal Min. Co. 


vy. Brown, 140 Ky. 332, 131 S.W. 13; 
Forgey v. Gilbirds, 262 Mo. 44, 170 
S.w. 1135; Simpson v. Green, (Tex. 


sion of Contract. 
abandonment of the contract sought to be enforced 
must be clear,®® and cannot be proved by mere loose, 
casual declarations to third persons.°¢ 
of a rescission of a written contract by a subsequent 
parol agreement must be clear, positive, and above 
That the vendee in a contract of sale 
leaves the state is not conclusive evidence of an aban- 
donment of the contract,®® nor does evidence that a 
vendor conveyed the land to a third person on the 
understanding that the original contract should be 
carried out show an abandonment by the vendor.®? 
So the fact that the vendor’s title was not good is 
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The proof of an oral waiver or 


So evidence 


Commn. A.) 231 S.W. 375 [rev (Civ, 
Po) PAX SOW OXdeyI 


91. Murphy v. Anderson, 128 Minn. 
106, 150 N.W. 387. 


92. Eagle v. Pettus, 109 Ark. 310, 
159 S.W. 1116 (extension of written 
lease with option to purchase). 


93. See cases infra this note. 


[a] Evidence held sufficient: (1) 
To sustain a finding that a written 
option to purchase land was modified 
by parol and the parol agreement 
acted on, so-as to warrant specific 
enforcement thereof. Murphy Vv. 
Anderson, 128 Minn. 106, 150 N.W. 387. 
(2) To show modification of a con- 
tract to sell standing timber, so as 
to require the purchaser to prepare 
the deeds, instead of the vendor, as 
originally provided. Hardy v. Ward, 
50: ING SCS 885.2 164 (Sis Alen) ee nO) 
show a written modification of con- 
tract to transfer municipal construc- 
tion certificates. Pratt v. McCoy, 128 
lia. 570, 54 So, 1012: 


[b] Evidence held insufficient to 
show modification.—McGinn vy. Wil- 
ley, 24 Cal. A, 303, 141 P. 49; Powell 
v. Huey, 241 Ill. 132, 89 N.E. 299. 


94. See cases infra this note. 


[a] Evidence held sufficient to 
show extension.—Fischer v. Kennedy, 
106 Conn. 484, 138 A. 503; Roche v. 
Fairbanks, 254 Mass. 7, 149 N.E. 548; 
McCarty v. Heibling, 73 Or. 356, 144 
>. 499 (evidence sufficient to show 
that the contracting parties agreed 
that the time fixed by the contract 
for closing the transaction was ex- 
tended until a patent was issued by 
the government and recorded and 
plaintiff given notice thereof). 


95. U. S.—Garnett v. Macon, 10 
BH. Cas. No. 5,245, 2 Brock. 185, 6 Call 
(Va.) 308. 


Tll.—Cook County Forest Preserve 
Dist. v. Emerson, 341 Ill. 442, 173 N.E. 
477; Selman v. Geary, 334 Ill. 642, 
166 N.E. 455; Frankenfield v. Ross, 
328 Ill. 487, 159 N.E. 819; Turn Verein 
Biche v. Kionka, 255 Ill. 392, 99 N.E. 
684, 48 LRANS 44. 


Ky.—Warden v. Bennett, 145° Ky. 
325, 140 S.-W. 538. 

N. J.—Huffman v. Hummer, 18 N. 
J. Eq. 83. 

N. C.—Robinett v. Hamby, 
C. 853, 43 S.B. 907. 


W. Va.—Cunningham v. Cunning- 
ham, 46 W. Va. 1, 32 S.m: 998; Bal- 
lard v. Ballard, 25 W. Va. 470. 

N. S.—Harding v. Starr, 21 N. S. 
121. 


Default of plaintiff see infra § 565. 


132 N. 


96. Cunningham v. Cunningham, 
46 W. Va. 1, 32 S.B. 998. 
97. Selman v. Geary, 334 Ill. 642, 


166 N.B. 455. 
98. Creamer v. Ogden, 16 Ind. 176. 
99. Tiernan vy. Roland, 15 Pa. 429. 


SPANO atoms Ose ei 


not conclusive on the issue whether the vendee aban- 
doned the contract by declining to proceed further 
Particular cases in which the 
evidence was held sufficient to show an abandonment 
or waiver,? or a rescission,® of the contract, and 
other cases in which the evidence of abandonment 
or waiver,‘ rescission,® or repudiation® was held in- 


with the transaction.? 


1. Carter v. Smith, (Tex. Civ. A.) 


184 S.W. 244. 
2. Ark.—Hargis v. Ederington, 113 
Ark, 433, 168 S.W. 1095; Eagle v. 


Pettus, 109 Ark. 310, 159 S.W. 1116. 
Ill._—Bladel v. Carroll, 336 Ill. 168, 


167 N.E. 790; Lounsberry v. Dever- 
man, 299 Ill. 493, 132 N.E. 485. 
Iowa.—Hoard v. Hatch, 182 N.W. 


197; McKay v. Home for Friendless 
Children, 161 N.W. 47; Hambleton v. 
Jameson, 162 Iowa 186, 143 N.W. 1010. 


Ky.—Cundiff v. Miller, 165 Ky. 271, 
176 S.W. 1152. 


N. J.—Patterson v. J. D. Loiseaux 
Lumber Co., 93 N. J. Eq. 446, 116 A. 
697 [rev 92 N. J. Eq. 569, 114 A. 336]. 


Okl.—Sparks v. Helmer, 142 OKI. 
219, 286 P. 306; Adams v. McGraw, 
JNOklL 65,9225.) Pavo80se, Martine ev: 
Spaulding, 40 Okl. 191, 137 P. 882. 


Or.—Espenhain v. Barker, 121 Or. 
621, 256 P. 766. 


Tex.—Carter v. 
184 S.W. 244. 

3. Brown Loan, etc., Co. v. Rudich, 
Ve Gawe214, 121 Si 21r “Johnson 
vy. Crouch, 325 Ill. 559, 156 N.B. 754 
(evidence sufficient to show purchas- 
er had notice of termination of con- 
tract); Warden v. Bennett, 145 Ky. 
325, 140 S.W. 538; Snow v. Gould, 
119 Me. 318, 111 A. 337. 


4 Ark.— Vogler v. Dyer, 149 Ark. 
670, 234 S.W. 504. 


Ill. Frankenfield v. Ross, 328 Ill. 
487, 159 N.E. 819; Weece v. Gaunt, 
SAE ANDI SABE Bhs INO, Reh (Geib ave ho oye 
that lessee having option to purchase 
had not consented to sale by lessor, 
free from such option, so as to waive 
his right under the option, was not 
against weight of evidence); Hill v. 
Alber, 261 Ill. 124, 103 N.B. 612; Niel- 
sen v. Gail, 217 Ill. A. 190. 


Kan.—Arnett v. Westcott, 107 Kan. 
6938, 193° Ps 307. 


Smith, (Civ. A.) 


Nebr.—Denesia v. Denesia, 116 
Nebr. 789, 219 N.W. 142. 
N. J.—Schlesinger v. Appelbaum, 


102 N. J. Eq. 250, 140 A. 290. 


N. C.—Thornburgh v. Mastin, 93 N. 
C258: 


Wash.—Bendon v. Parfit, 74 Wash. 
645, 134 P. 185. 

Wis.—Lamberson v. GUamberson, 
175 Wis. 398, 184 N.W. 708. 

5. Ark.—Feibelman vy. 
Ark, 297, 216 S.W. 702. — 

tll.—Selman v. Geary, 334 Ill. 642, 
166 N.E. 455; Rae v. Klotter, 329 Ill. 
59, 160 N.E. 147. 

Mass.—Richardson Shoe Mach. Co. 
v. Essex Mach. Co., 207 Mass. 219, 93 
N.E. 650. 

S. C.—Paimer v. Richardson, 22 S. 
Cy Eid. £6: : 


S. D—Huwe v. 


Hill, 141 


I Moulton, 48 S. D. 
205, 203 N.W. 457 [rev,on other 
grounds 50 S. D. 588, 211 N.W. 453]. 

6. Gershonowitz v. Neider, 95 N. 
J. Hq. 580, 123 A. 530. 


7. Part performance of contracts 
eerie statute of frauds see supra 
§ 561. 


For later cases, developments and changes in 
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Title of vendor see infra § 566. 
8. See Evidence §§ 1730-1806. 
9. See cases infra this note. 


[a] Evidence held sufficient to 
show good faith.—Woodruff v. Gann, 
89 Cali Ai! 345° 264 P0789;  Biskav. 
Shore Line Electric R. Co., 87 Conn. 
209, 87 A. 876. 

[b] Evidence held insufficient to 
show good faith.—Pioneer Reduction 
Co. v. Beedle, 260 Fed. 801, 171 CCA 
527; McLaughlin v. Leonhardt, 113 
Md. 261, 77 A. 647; George Gunther, 
Jr., Brewing Co. v. Brywezynski, 107 
Md. 696, 69 A. 514; Ranck v. Wick- 
wire, 255 Mo. 42, 164 S.W. 460; 
Streeter v. Archer, 46 N. D. 251, 176 
N. W. 826; McLemore v. Compton, 
(Tex. Civ. A.) 275. S.W. 487. 


10. See cases infra this note. 
[a] Evidence held sufficient: (1) 
To show diligence generally. Dodd v. 


Rotterman, 330 Ill. 362, 161 N.E. 756; 
Neidhardt v. Frank, 325 Ill. 596, 156 
N.E. 769; Brown v. Brown, 274 Ill. 
325, 113 N.E. 634; Abrahams v. King, 
111 Md. 104, 73 A. 694; Roche v. Fair- 
banks, 254 Mass. 7, 149 N.E. 548; 
Fulkerson v. Mara, 68 OKl. 272, 173 
P. 811. (2) To show tender by pur- 
chaser within time fixed in contract. 
Smith v. Rattray, 231 Mich. 218, 203 
N.W. 844; Brin v. Michalski, 188 
Mich: 400, 2545 IN-We S210... C3 )0) Abo 
justify a finding that a vendor con- 
tracting to convey the entire title, 
one-half of which he owned, acted 
with diligence to obtain the outstand- 
ing title, as required by the contract, 
entitling him to compel performance 
by the purchaser. Spencer v. Lyman, 
2h Son 47 Ly Lote Way S02 


[b] Evidence held insufficient: (1) 
To show diligence generally. A. G. 
Lehman Co. v. Island City Pickle Go., 
208 Fed. 1014; Levin v. Hamilton, 233 
Mich. 203, 206 N.W. 526; Nelson v. 
Hamra, 127 Okl. 141, 259 P. 838; Don- 
nelly v. Hobbs, 62 Wash. 569, 114 P. 
429; Towner v. Blue, 59 Wash. 164, 
MOORE an O0 ue (2) To justify finding 
plaintiff delayed performance of con- 
tract to exchange lands an unreason- 
able time and for speculative reasons. 
White v. Greenamyre, 77 Colo. 33, 234 
Pp. 164. (3) To show that time was 
of the essence of the contract, thus 
justifying defendant in renouncing it, 
following unreasonable delay of 
plaintiff in examining titles and ac- 
cepting deeds tendered by him within 
the time agreed on. Newark v. Linds- 
ley, (N. J. Ch.) 114 A. 794. 


11. See cases infra this note. 


[a] Bvidence held sufficient: 
To show performance by plaintiff 
generally. Tahoe Pines Co. v. New- 
man, 59 Cal. A. 186, 210 P. 445; Jen- 
nings v. Williams, 167 Ga. 615, 146 
S.E. 452; Hall v. Wingate, 159 Ga. 
630, 126 S.E. 796; Krabhenhoft v. Gos- 
sau, 337 Ill. 396, 169 N.E. 258; Macy 
v. Brown, 326 Tll. 556, 158 N.E. 216: 
Burgess v. Burgess, 306 Ill. 19, 137 
N.E. 403: Wail v. Rynearson. 249 TI. 
501, 94 N.E. 942; Stewart v. Todd, 190 
Iowa 283, 173 N.W. 619, 180 N.W. 146, 
20 ALR 1272; Olson v. Rogness, 173 
Towa 331. 155 N.W. 301: Schluter v. 
Gentilly Terrace Co., 164 La. 663, 114 
So. 586; Howe v. Benedict, 176 Mich. 
522, 142 N.W. 768; Kociemba v. Ko- 


(1) 


an Sere Sa Sa es eS ee ae a ee 
the law see Annotations, same title and section number. 


[§§ 564-565 


sufficient, are referred to in the notes. 


[§ 565] 6. Performance, Good Faith, and Dili- 
gence of Plaintiff.’ i 
performance, the evidence must be sufficient under 
the general rules® to show the exercise of good faith,® 
and diligence’® by plaintiff, and his performance,"* 


To warrant a decree for specific 


ciemba, 146 Minn. 62, 177 N.W. 927; 
Merrill v. Thompson, 252 Mo. 714, 161 
S.W. 674; Peterson v. Bauer, 83 Neb. 
405, 119 N.W. 764; Day v. Stokes, 97 
N. J... Bg. 878) 127° A. 3838h3 (Connellysivs 
Ward, 2 N. J. Misc. 44, 123 A. 149; 
Humphrey v. Taylor, 106 Okl. 38, 233 
P. 180; Biddison v. Interurban Land 
Goi, (Bex: Give 2AL) 152 SW Lo, 
Jones v. Seattle Title Trust Co., 157 
Wash. 507, 289 P. 36; Moore v. Ward, 
71 W. Va. 393, 76 S.E. 807, 43 LRANS 
390, AnnCasi914€ 263; Cutter v- 
Greene, 185 Wis. 163, 201 N.W. 38738. 
(2) To show payment by vendee. 
Luey v: Davis, 163. Cal. 611, .126° FP: 
490; Peck v. Coyle, 19 Cal. A. 390, 125 
P. 1073; Clayton v. Fletcher Sav., etc., 
Go., 89 Ind. A. 431, 155 N.E. 539; Pe=- 
ters v. Livingston, 120 Kan. 133, 242 
P. 454; Brown vy. Holifield, 203 Ky. 
473, 262 S.W. 611; Ashurst v. Roberts, 
200 Ky. 755; 255 S.W.- 528; Scott v. 
Jenkins, 155 Ky. 817, 160 S.W. 487; 
Buckner vy. Jones, 159 Md. 679, 152 A. 
515; Gregor v. Olde, 218 Mich. 187, 
187 N.W. 290; Furst v. Kruschwitz, 
216 Mich. 571, 185 N.W. 712; Mills v. 
McLanahan, 70 W. Va. 288, 73 S.B. 
927. (3) To show performance of 
agreement to furnish services, sup- 
port, or care as consideration for con- 
tract to convey or devise land. Ben- 
nett v. Hinson, 163 Ga. 703, 136 S.E. 
893; White v. Smith, 43 Ida. 354, 253 
P. 849; Aldrich v. Aldrich, 287 Tll. 
2138, 122 N.E. 472; Anderson v. Man- 
ners, 243 Ill. 405, 90 N.E. 728; Hou- 
lette v. Johnson, 205 Iowa 687, 216 
N.W. 679; Minion v. Adams, 181 Iowa 
267, 164 N.W. 593; ‘Travelers’ Ins. Co. 
v. Scott, 154 Md. 414, 141 A. 348; Out- 
land v. Outland, 237 Mich. 122, 211 
N.W. 32; Woodworth v. Porter, 224 
Mich. 470, 194 N.W. 1015; Howe v. 
Benedict, 176 Mich. 522, 142 N.W. 768; 
Colby v. Street, 151 Minn. 25, 185 
N.W. 954; Fishback v. Prock, 311 Mo: 
494, 279 S.W. 38; McQuitty v. Wilhite, 
247 Mo. 163, 152 S.W. 598; Denesia v. 


Denesia, 116 Nebr. 789, 219 N.W. 142; | 


Davis v. Murphy, 105 Nebr. 839, 182 
N.W. 365; Woods v. Dunn, 81 Or. 457, 
159 P. 1158. (4) To establish-that de- 
cedent bought land intending to deed 
it to plaintiff, his son, on condition 
that the latter should clear it, work 
it, and make his home thereon, and 


that the plaintiff had fulfilled his ob- — 


ligation entitling him to specifie per- 
formance by deed thereto. Nicker- 


son v. Nickerson, 209 Mich. 134, 176 


N.W. 456. (5) To warrant a finding 
that the vendor perfected his title 
within the time limit fixed by the con- 
tract. Unruh v. Roemer, 135 Minn. 
127, 160 N.W. 254 


{b] Evidence held insufficient: (1) 
To show performance by plaintiff 
generally. Fox v. Hutton, 142 Ark. 
530, 219 S.W. 28; Schmidt v. Barr, 333 
Ill. 494, 165 N.E. 131, 65 ALR 1; Ol- 
son v. Forsberg, 332 Ill. 266, 163 N.E. 
697; Johnson v. Crouch, 325 Ill. 559, 
156 N.E. 754; McDonald v. Bartlett, 
324 Ill 549, 155 N.E. 477; Wolf Vv 
Lawrence, 276 Ill. 11, 114°N.B. 567: 
Godschalk _v. Fulmer, 176 Til. 64, 52 
N.®, 852; Davis v. Haton, (Iowa) 234 
N.W. 252; Hoard v. Hatch, (Iowa) 
182 N.W. 197; Goettsch v. Weseman 
185 Iowa 1213, 171 N.W. 674: Peter. 
son v. Rankin, 161 Iowa 431, 148 N.w. 
418; Wolverine Packing Co. v. Haw- 
ley, 251 Mich. 215, 231 N.W. 617; Kim- 


§§ 565-566] 


or offer,'? or readiness, ability, and willingness'* to 
perform all the conditions on his part, or a valid ex- 
cuse for failure to perform,!* such as waiver by de- 
fendant;1° and it has been held that all these facts 
essential to a recovery must be proved by clear and 


satisfactory evidence.'® 


[§ 566] 7. Title of Vendor and Ability To Per- 
form. The general rules'? are applicable in suits to 


ball v. Batley, 174 Mich. 544, 140 N.w. 
915; McConnell v. Bristow, 155 Minn. 
487, 194 N.W. 19; Smith v. Smith, 87 
N. J. Eq. 370, 100 A. 889; Nelson v. 
Hamra, 127 Okl. 141, 259 P. 838; Smith 
v. Johnson, 35 S. D. 151, 563, 151 N.W. 
46, 153 N.W. 376; Kane v. Gwinn Inv. 
Co., 123 Wash. 320, 212 P. 256; Colum- 
bus Onyx, etc., Co. v. Miller, 74 W. 
Va. 686, 82 S.H. 1078. (2) To show 
payment by. vendee. Honore  v. 
Lemm, 181 Cal. 420, 184 P. 664; Cof- 
fey v. Cobb, 140 Ga.'661, 79 S.E. 568; 
N. R. S. Realty Corp. v. Bernard S. 
Forman, Inec., 220 App. Div. 591, 22 
N.Y.S. 172; Duffy v. Egeland, 26 N. 
D135, 143 N.W. 350. (8) To show 
performance of agreement to furnish 
services, support, or care as consider- 
ation for contract to convey or devise 
land. Helmers v. Brand, 203 Iowa 
587, 213 N.W. 384; Clute v. Clute, 230 
Mich. 372, 202 N.W. 952; Kimball v. 
Batley, 174 Mich. 544, 140 N.W. 915; 
Woodard v. Stowell, (Mo.) 222 S.W. 
815; Lexington Inv. Co. v. Watson, 98 
Or. 379, 194 P. 172. (4) To show col- 
Jusion in vendor’s cancellation of con- 
tract of purchase for failure of pur- 
chaser to perform on his part. Glad- 
stone v. Warshovsky, 332 Ill. 376, 163 
N.E. 777. (5) To establish that ven- 
dor performed obligation to furnish 
abstract of title showing good and 
merchantable title. Vangsness v. Bo- 
wall S. .)) 235. NW. 601. 


Sufficiency of evidence of abandon- 
ment of contract see supra § 564. 


12. See cases infra this note. 


[a] Evidence held _ sufficient.— 
Hawkins v. Coston, 214 Ala. 135, 107 
So. 50; Marshall v. Hilton, (Cal.) 289 
P. 165; McGinn v. Willey, 24 Cal. A. 
303, 141 P. 49; Raines vy. Stokely, 152 
Ga. 156, 108 S.E. 908; Abrahams v. 
King, 111 Md. 104, 73 A. 694; Elbom 
v. Pavsner, 225 Mich. 213, 196 N.W. 
442; Wallowa Lake Amusement Co. 
v. Hamilton, 70 Or. 433, 142 P. 321; 
Lindholm v. Patrick, 107 Wash. 243, 
181 P. 876. 


[b] Evidenee held insufficient.— 
Peck v. Coyle, 19 Cal. A. 390, 125 P. 
1073; Gladstone v. Warshovsky, 33 
Ill. 376, 163 N.E. 777; Cobb v. New 
Jersey Library Bureau, 264 Mass. 431, 
162 N.E. 902; Hannan v. Carroll, 283 
Pa. 61, 128 A. 657; Williams v. Bruce, 
ie: Su CG. 421, 96 SB. 905; Triplett wv. 
Gudebrod, 115 Va. 669, 79 S.E. 1045. 


1%. See cases infra-this note. 


[a] Evidence held sufficient: (1) 
Generally. Marshall v. Hilton, (Cal.) 
289 P. 165; Wilson v. Coffey, 92 Cal. 


A. 343, 268 P. 408; Peck v. Coyle, 19 
Cal. A. 390, 125 P. 1073; Mishelsky v. 
Carman, 320 Ill. 123, 150 N.E. 676; 
Raginsky v. Lawler, 313 Ill. 441, 145 
N.E. 189; Roche v. Fairbanks, 254 
Mass. 7, 149 N.B. 548; Mathews v. 
Berrett, 42 Utah 174, 129 P. 419; Ben- 
don v. Parfit, 74 Wash. 645, 134 P. 
185. (2) To show that vendee was 
able but unwilling to perform his 
contract. Otto v. Young, 227 Mo. 
19327 = S.-W. 

[b] Evidence held_ insufficient.— 
Morgan v. Dibble, 43 Cal. A. 116, 184 
P. 704; Schmidt v. Barr, 333 Ill. 494, 
165,N.6. 131, 65 ALR 1; Lanski v. 
Chicago Title, ete., Co., 324 Ill. 367, 
155 N.E. 296; Culbertson v. Smith, 
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chase;'°® 


193 Iowa 4386, 187 N.W. 38; Merlis v. 
Gove (Corps, \CNi dd. Cho) tow AS 1389) 


Title of plaintif€ vendor see infra 
§ 566. 
14. See cases infra this note. 


[a] Evidence held sufficient to 
show excuse.—Connolly v. Lake Coun- 
ty, Cannine Co. 95) Cals AW G68" alo. ee 
611; Haas.v. Coburn, 22> Ida. 47, 124 
P. 476; Mishelsky v. Carman, 320 Ill. 
123, 150 N.E. 676. 


[b] Evidence held insufficient to 
show excuse.—Raith v.° Cohen, 142 
Md. 38, 119 A. 700; Stern v. Shapiro, 
138 Md, 615, 114A. 587; Johnsen 
Constr. Co. v. Austin, 55 N. D. 905, 215 
N.W. 484; Giroux v. Bockler, 98 Or. 
398) VIZ ILS: 


15. See cases infra this note, 


[a] Evidence held sufficient: (1) 
To show waiver generally. Depue v. 
Cordell, 327 Ill. 254, 158 N.E. 442; 
Rausch v. Hanson, 26 S. D. 2738, 128 
N.W. 611. (2) To show waiver as to 
time of performance. Sorge v. Dickie, 
9S “Michi. 251) 165 IN IWin 108; OLto v. 
Younes, 227 Mo. 1935 127 Sew. 92 (3) 
To show that vendee waived tender of 
abstract on certain date. Robar v. 
Isham, 310 Ill. 585, 142 N.H. 460. (4) 
To show waiver of a formal tender. 
Kastens v. Ruland, 94 N. J. Eq. 451, 
120 A, 21. 


{b] Evidence held insufficient: (1) 
To show waiver generally. Lake 
Shore Country Club v. Brand, 339 Ill. 
504, 171 N.E. 494; Goettsch v. Wese- 
man,!) 185) Sowa, 12103, 172 INZW. 1674; 
Hermanson vy. Slatter, 176 Wis. 426, 
187 N.W. 177. (2) To show waiver by 
defendant of failure to_tender deed 
and abstract. Colyn v. Vander Wilt, 
198 Iowa 527, 198 N.W. 524. 


16. O’Donnell v. Henley, 327 Ill. 
406, 158 N.E. 692; Turn Verein Eiche 
v. Kionka, 255 Ill. 392, 99 N.I. 684, 
43 LRANS 44; Powers v. Norton, 103 
Nebr. 761, 174 NW 228; Hawkins v. 
Doe, 60 Or. 437, 119 P. 754, AnnCas 
1914A 765; Bright v. Briscoe, (Tex. 
Civ. A.) 202 S.W. 183 [rev (Commun. 
A.) 231 S.W. 1082]. 


17. See Evidence §§ 1730-1806. 
18. See cases infra this note. 
[a] Evidence held sufficient: (1) 


To show that the vendor had no title. 
Hambleton v. Jameson, 162 Iowa 186, 
143) INUW 2) L000, AC) “Lo sustain: the 
findings that one who took a convey- 
ance of land, after the owner had 
executed a written contract to sell to 
another, did so with notice of the ex- 
istence of the contract, and with a 
purpose to defeat the rights of the 
earlier buyer. Leinbach v. Dyatt, 112 
Kan. 782, 212 P. 894. (3) To show a 
waiver by all the parties to the con- 
tract of a provision for cancellation 
of the contract if title could not be 
made good within sixty days. Haz- 
zara v. Morrison, (Tex. Civ. A.) 130 
S.W. 244 [aff 104 Tex. 589, 143 S.W. 
142]. 

[b] Evidence held insufficient to 
show that a subsequent purchaser 
from the vendor took with notice of 
plaintiff's claim. Fontaine v. Riley, 
189 Wis. 226, 207 N.W. 256. 


19. See cases infra this note. 
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enforce specific performance of land contracts in de- 
termining the sufficiency of the evidence on issues 
relating to the vendor’s title,1’ whether a want of, 
or defect in, title is alleged by the vendee as an ex- 
cuse for failure to perform his contract to pur- 
or as a ground for abatement of the pur- 
chase price,’° or is set up by the vendor as a defense 
in an action against him to compel him to convey.?!. 


[a] Evidence held sufficient: (1) 
To show want of title. Liskov. 
Smoke Hole Gun Club, 182 Ark. 1185, 
30_S.W.(2d) 219. (2) To show that 
title was not marketable according to 
contract and to warrant refusal to 
require specific performance by pur- 
chasers. Texas Auto Co. v. Arbetter, 
(Bex, Civ. A.) 1 Siwi@d) ©3340 ie 
To show existence of liens which 
plaintiff vendor was unable to re- 
lease. | Realty Impr. Co. v. Unger, 141 
Md. 658, 119 A. 450. (4) To warrant 
finding that building on adjoining lot 
encroached on complainant’s ~ lot. 
Herring v. Esposito, 94 N. J. Eq. 348, 
119 A. 765. (5) To show the existence 
of restrictions on the land which 
were substantial encumbrances there- 
on, and that defendant vendee had 
no knowledge thereof when the con- 
tract was made. Scott v. Smith, 48 
R. I. 66, 135 A. 327... (6) Do suppor’ 
finding that plaintiff vendor refused 
to record release of encumbrance. 
Joslyn v. Irwin-Dick Co., 168 Minn. 
269, 209° INIW. 889s, (7)* Lo. sustain 
finding that defendant vendee was 
ignorant of the state of plaintiff’s ti- 


tle. Strumskis v. Tilenas, 268 Mass. 
550, 168 N.E. 157. (8) To warrant 


finding that purchasers knew of true 
boundaries and acreage of property 
contracted to be sold. Sea Girt Es- 
tates v. Sutton, 7 N. J. Mise. 833, 147 
A. 388 [aff 106 N. J. Eq. 285, 150 A. 
920]. (9) To show. title. Dore v. 
Southern Pac. Co., 163 Cal. 182, 124 P. 
817; Moseley v. Gilham, 156 La. 216, 
100 So. 403; Pearce v. Freeman, 122 
OkKl, 285, 254 P. 719: Mathews v. Ber- 
rett, 42 Utah 174, 129 P. 419. -(10) To 
show nonexistence of encumbrances 
making title defective... Johnson vy. 
Flick, 167 La.-354, 119 So. 254. (11) 
To show that certain patents did not 
cover any portion of land. Buckhorn 
Coal, etc., Co. v. Lewis, 232 Ky. 415, 
23 S.W.(2d) 596. (12). To show that 
oil lease tendered was the lease de- 
fendant agreed to accept. Garrison 
v. Geren, 159 Ark. 9, 251 S.W. 39. 


[b] Evidence held insufficient: 
(1) To show title. Crow Creek Gravel, 
etc., Co. v. Dooley, 182 Ark. 1009, 33 
S.W.(2d) 869; Huwe v. Moulton, 50 
S. D. 588, 211 N.W. 453 [rev 48 S. D. 
205, 203 N.W. 457]; Sherman vy. Beam, 
27 S.W. 218, 130 N-W. 442. (2) To 
show defect in title. Rosenson v. 
Bochentk, 102 N. J. Eq. 543, 141 A. 
753 [rev 101l N. J. Has 479) 138A 53395 
(3) To sustain finding that intended 
purchasers had notice of restrictions 
to which lot was subject. Scott v. 
Smith, 48 R. I. 66, 135 A. 327. 


20. See case infra this note. 
[a] Evidence held sufficient, in a 
suit for specific performance of a 


contract to convey premises and for 
an abatement from the contract price 
because of depreciation in market val- 
ue caused by the existence of a lease 
on the premises, to support a master’s 
finding that no definite amount of 
damage to complainant by. reason of 
the lease was shown. Kuhn vy. Epp- 
stein, 239 Ill. 555, 88 N. HE. 174. 

21. See cases infra this note. 

[a] Evidence held sufficient: (1) 
To justify finding that defendant was 


owner of and able to convey real prop- 
erty. Orfield v. Harney, 33 N. D. 568, 


1212) (58 -C: J] 


Where the papers in a former suit were lost, but 
the record was supplied, and established the regulari- 
ty of a commissioner’s deed in such suit to a vendor’s 
predecessor, the evidence is sufficient to warrant a 
decree for specific performance by the vendee, not- 
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husband.?2 


withstanding his claim that the lost papers might 


XVII. DISMISSAL BEFORE HEARING?‘ 


[By Witu1am G. Bannon] 


[§§ 566-568 


have disclosed a weakness in the vendor’s title.2” On 
the other hand it has been held that an affidavit that 
2 married woman had no children is not sufficient to 
obviate the possibility of a right of curtesy in the 


[§ 567] General rules as to dismissal in suits in | equity’® apply in suits for specific performance.?® 


[§ 568] A. In General. General rules governing 
the trial of civil actions’? and hearings in equity~* 
ordinarily apply in suits for specific performance.*? 


157 N.W. 124. (2) To show that ven- 
dor allowed judgment on his prop- 
erty to be taken to create a lien so as 
to prevent specific performance of a 
sale to vendee. Greengard v. Bern- 
stein, 343 Ill. 416, 175 N.B. 424. (3) 
To show that plaintiff was without in- 
formation warranting him as an or- 
dinarily prudent man in believing de- 
fendant to be the owner of the land, 
and court did not err in dismissing 
the petition and relegating the par- 
ties to an action at law for damages. 
Cotter v. Gilman, 191 Iowa 795, 180 
INSU. 275. (4) ToUsustain finding 
that contract between defendants and 
third person to sell lots was not en- 
tered into in good faith before con- 
tract with complainant but for the 
purpose of making it appear that de- 
fendant was unable to convey a good 
title to plaintiff. Gray v. Solomon, 
So Smee r ASS. ai7Ol MINH OST Ch) Lo 
show, in an action for specific per- 
formance of a contract for the sale 
of land, to which defendant vendor 
had no title at the time of making 
the contract, but acquired title with- 
in the time of performance provided 
by the contract, that defendant ven- 
dor had contracted to purchase the 
land before contracting to sell to 
plaintiff. Nolan v. Highbaugh, 196 
Ky. 563, 245 S.W. 146. (6) To show 
that vendee had information, before 
he entered into the contract, putting 
him on inquiry as to right of vendors, 
testamentary trustees, to sell part of 
the land included, and so not enti- 
tled to specific performance with 
abatement from price. Hughes v. 
Hadley, 96 N. J. Eq. 467, 126 A, 33. 
(7) To show that subsequent bona 
fide purchasers of lot from defend- 
ant vendor had no knowledge of con- 
tract to convey. Morris. vo Curtin, 
321 Tll. 462, 152 N-E. 210. 


[b] Evidence held insufficient: (1) 
To establish defense that it was im- 
possible for vendor to perform his 
contract. Durham v. Breathwit, 57 
Mex (ClvieAs oO, g Lad mOaWVig SO Olea 
To show that a mortgage on the 
property agreed to be sold to plain- 
tiff could not have been removed by 
the application of the purchase mon- 
ey. Dennett v. Norwood Housing As- 
soc., 241 Mass. 516, 1385 N.E. 866. 


22. Wolverton v. Baynham, 226, Ky. 
214, 10: S.W.(2d) 837. 


23, Pzeses, v.,Green, 105 N. J. Ea. 
U2 UA GA 59.35 
24. Cross references: 


Awarding complete relief see infra §§ 
574, 581. 


~promoter 


XVIII. TRIAL OR HEARING 
[By Witiiam G. Bannon] 


Decreeing damages or compensation 
in lieu of specific performance see 
infra §§ 602-613. 

Dismissal on determination of issues 
see infra § 571. 

Pleading see supra §§ 465-532. 

Relief in lieu of specific performance 
see infra § 581. 


25. See Equity §§ 800-806. 
26. See cases infra this section. 
[a] Fropriety of dismissal recog- 


nized.—(1) Where only a moot ques- 
tion remains. Puget Sound Power, 
etc., Co. v. Seattle, 271 F. 958 (ques- 
tion not moot). (2) Where plaintiff 
purchaser failed to comply with an 
order of court directing him to fur- 
nish a copy of the contract for the 
sale of real property which he sought 
to enforce and which defendant de- 
manded in accordance with a rule of 
court. ~Brym Bella and Cons bus 
nell, MOL Nee Jde (HOsr sic w Loo mean sore 
(3) Where it appeared on the face of 
the bill that the suit was one to en- 
force a parol trust in lands. O’Briant 
O’Briant, 160 Ala. 457, 49 So. 317. (4) 
Where certain interested persons were 
not made parties to the suit. Casa- 
vant v. Scott, 129 Me. 501, 152 A. 632. 


[b] Propriety of dismissal denied. 
—(1) It has been laid down that an 
objection which does not arise on the 
allegations of the bill is not a ground 
for dismissal. Dixon y. Anderson, 
252 EF. 694, 164 CCA 534, (2) Thus, on 
a bill for specific performance, an ob- 
jection by defendant that the con- 
tract for the sale of real property 
by him could not be enforced, because 
it was not signed by his wife, not 
arising on the allegations in the bill, 
furnished no ground for dismissal. 
Dixon vy. Anderson, supra. (3) It is 
not a ground for dismissal that de- 
fendant could only partially perform 
the contract which it is sought to en- 
force. Dixon v. Anderson, supra. (4) 
In some jurisdictions, although the 
complaint fails in an attempt to state 
a cause of action in equity for spe- 
cific performance, if an answer has 
been put in and any cause of action 
is stated, regardless of the relief de- 
manded the complaint should not be 
dismissed on motion for judgment 
on the pleadings. Perrin v. Whipple, 
TAS IN YS 9940) 3b) Appl Di vameloe 
Perrin v. Smith, 119s NOY.S: 990.35 
App.! Dive 127. (5) Thus) where va 
of a corporation sued for 
specific performance of an agreement 
to organize such corporation, and, al- 
though the complaint stated no equi- 
table cause of action, it alleged a 


‘formance; 


Questions of title. While questions as to the con- 
struction or legal effect of written instruments at- 
fecting title to land involved in a suit for specific 


cause of action for damages for 
breach of the contract, a motion for 
judgment upon the pleadings, dis- 
missing the complaint, was properly 
denied. Perrin v. Whipple, 135 App. 
Div. 132; .1190NGY.S: 994; ePerringie 
Smith, 235 App. Div. £279 119 Novess 
990. 


27. See Trial [88 Cye 1238]. 
28. See Equity §§ 708-720. 
29. See cases infra this section; 


and §§ 569-572. 


[a] Statement of court not mis- 
leading in respect of burden of proof. 
—Strumskis v. Tilenas, (Mass.) 168 
N.E. 157. 


[b] Matters invoived.—(1) Where 
a purchaser claimed the right un- 
der a municipal ordinance to a con- 
veyance by the municipality of cer- 
tain lands as an appurtenance to the 
lot specifically included in the con- 
tract, in a suit by the purchaser for 
specific performance, the right to the 
appurtenance might be decided, al- 
though plaintiff was not entitled toa 
conveyance from the municipality un- 
til title to such lot was acquired by 
him. Funk v. Browne & Leacy, 145 
Ga. 828, 90 S.-H. 64. 9 @2) In avsuiteby 
the vendor for specific performance 
of a contract for the sale of land in 
which several defenses were set up 
and also a counterclaim for the de- 
posit of defendant purchaser, it was 
improper to grant judgment for de- 
fendant by default on the counter- 
claim, for want of pleading thereto 
by plaintiff, and to retain for trial 
the cause of action for specific per- 
c the whole issue as to the 
right to specific performance should 
be tried. Smith v. Ransom, 18 OntWR 
916, 2 OntWN 921. 


[c] Election as to relief desired.— 
Under a complaint for specific per- 
formance or foreclosure of the ven- 
dee’s lien, election to foreclose the 
vendee’s lien made, at the trial was 
too late. Thau & Trupin Const. Co. 
v. McBride Realty Co., 231 App. Div. 
764, 245 N.Y.S. 689. 


_ [dad] Adjournment.—Where there 
is an apparently substantial claim 
which may affect the title of a vendor 
who sues for specific performance of 
a contract for the sale of an inter- 
est in real property, the court has 
directed the suit to stand over until 
a specified date in order to give such 
third person an opportunity to take 
the necessary steps to establish his 
claim. “George v. Thomas, 90 L. 7. 
505, 52 W. R. 416. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 568-569] 


performance may be determined,*® and the view has 
been taken that the court should, so far as possible, 
settle doubtful questions of law affecting title,?! ae- 
cording to some cases, unless the necessary parties 
are before the court,*? in a suit by the vendor for spe- 
cific performance, equity will not settle disputed 
questions of title,?* but, under some circumstances, 
equity may hold the bill pending an adjudication of 
the title in a court of law.*# 


Order of proof. In a suit to enforce specific per- 
formance of an oral contract to convey land, the or- 
der of introduction of evidence in respect of part 
performance and of the terms of the contract is 
within the discretion of the trial court,?*® and it is 
not error to admit parol evidence of the terms of the 
contract before proof of part performance has been 
made.?® 


[§ 569] B. Issues to Jury and Questions of Law 
and Fact.°* While, in the absence of statutory or 
constitutional provision otherwise providing, neither 
party is entitled to a jury trial as of right,** as in 
the case of equitable proceedings in general,*® spe- 
cial issues on matters of fact may be framed under 
the direction of the court;*® but the decision of the 
jury is merely advisory and not binding on the 
court.4! In some jurisdictions, however, by statute 
a jury trial of issues of fact is a matter of right.*? 


30. Danaher v. Hildebrand, 72 
Mise. 240, 131-N.Y.S. 127. 


31. Deseumeur v. Rondel, 76 N. J. 
Eq. 394, 74 A. 7038. 


32. See infra § 413. 


33. Hess v. Bowen, 241 F. 659, 154 
COAT Ai alas 2a Ee bl 0N se Pound “Wv. 


A. 497. 


N. D.—Merritt 
Lay 
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Mo.—Waddington v. Lane, 202 Mo. 
OO WOO Ws T1e3 9. 


land netes (Co:, ZONA. 496, 0152 NW 


Oh.—Moore v. Moulton, 5 
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Waiver. A party may waive the right to a jury 
trial to which he might be entitled.** 


Questions of law and fact.*4 Questions of law are 
for the court or chancellor*® even where the parties 
are entitled of right to a jury trial of questions of 
fact;*® and in those jurisdictions in which the par- 
ties are not entitled of right to a jury trial questions 
of fact are for the court.47 Even where there are 
legal questions involved which have been settled by 
the verdict of a jury, in the absence of a statute re- 
quiring the submission of all issues to the jury, eq- 
uitable issues involved are for the court to deter- 
mine,** and, according to some cases, even where is- 
sues of fact must be submitted to, and decided by, a 
jury, it is the right and duty of the court to decide, 
upon the admitted facts and those found by the jury, 
whether, in the exercise of a sound discretion, plain- 
tiff is entitled to specific performance.*® Where the 
evidence is conflicting,®® or where conflicting or di- 
verse inferences may be drawn from the evidence,*! 
the question is one of fact. While the view has been 
taken that, as a general rule, questions as to the 
marketability of the title of real property involved, 
where such questions depend on the surrounding eir- 
cumstances, are questions of fact,>? for the jury, 
where questions of fact must be submitted to the 
jury,°* according to some cases, even though the jury 
must determine the facts in the case of conflicting 


[a] MTlustration.—Where the facts 
as to an agreement for the sale and 
purchase of land are undisputed, it 
is a question of law for the court to 
say what is a reasonable time for 
performance, no time of payment be- 
ing specified in the contract. Collins 
v. Keller, 62 Or. 169, 124 P. 681. 


Adams County 


Oh. Dec. 


Pleister, 106 N. J. Eq. 101, 150 A. 58 
athe lOmin, ede Hg: 6S, e lbs. Ao 20M. 
Doutney v. Lambie, 78 N. J. Eq. 277, 
78 A. 746. 


34. Schulz v. Garibaldi, 
Eq. 320, 112 A. 854. 


85. Shanan v. Swan, 48 Oh. St. 25, 
26 N:E. 222, 29 AmSR 517. 


[a] In G@regon a general statute 
(Hills L. Annot. § 830), providing that 
the order of proof shall be in the dis- 
eretion of the court, has been ap- 


92. N. J. 


plied. Barrett v. Schleich, 37 Or. 613, 
62 P.pig2: 
36. Shahan v. Swan, 48 Oh. St. 25, 


DEUNLE. 222, 29 AmSR 5175, Barrett ‘v. 
Schleich, 37 Or. 613, 62 PB. 792. See 
Minn v. Fabian, L. R. 1 Ch. 35. 


Part performance of oral contract 
as affecting right to maintain suit 
for specific performance in general 
see supra §§ 170-232. 


37. Ejectment on equitable title in 
Pennsylvania see Wjectment § 405. 


3s. See Juries § 47. 
39. See Equity § 721. 


40. Hinkle v. Hinkle, 55 Ark. 583, 
18 S.W. 1049; Huey v. Starr, 79 Kan. 
781, 101 P. 1075, 104 P. 1135; Moore v. 
Moulton, 5 Oh. Dec. (Reprint) 534, 6 
AmLR 466; Ball v. White, 59 Okl. 
ADO mlb Ombre OLe see, Henry iV. Mc- 
Kittrick, 42 Kan. 485, 22 P. 576. 


[a] Discretion of court.—As 
whether interrogatories should be 
submitted to the jury is within the 
discretion of the court. iBall ave 
White, 50 Okl. 429, 150 P. 901. 


41. Ark.—Hinkle v. Hinkle, 55 Ark. 
583, 18 S.W. 1049. 


jll.—Lee v. Bermingham, 199 Tl. 


to. 


(Reprint) 534, 6 AmLR 466. 
Ok1.—Ball v. White, 50 OKl. 429, 150 
Pe 9.0gk 
In equity 
Equity § 735. 


42. See statutory provisions. 


Constitutional or statutory provi- 
sions for juries in equitable proceed- 
ings in general see Juries passim §§ 
30-51. 

Statutory provisions for jury trials 
in actions for recovery of money only 
or of specific real or personal prop- 
erty see Juries § 28. 


43. Greason v. Keteltas, 
491; Reynolds v. Wynne, 
Div. 69, 111 N.Y.S, 248. 


Waiver of jury trial in general see 
Juries §§ 104-144. 


44. In actions between vendor and 
purchaser of real property in general 
see Vendor and Purchaser [39 Cyc 
1872, 1976, 1989, 2069, 2102]. 


Questions of law and fact in civil 
actions in general see Trial [38 Cyc 
1511-1532]. 


45. Lee v. Bermingham, 199 Ill. A. 
497. See Dupuy v. Williams, 91 8. C. 
185, 74 S.H. 381 (per Watts, Jie) 
(where defendant in ejectment by an- 
swer made a general denial and also 
asked for specific performance of an 
alleged contract by plaintiff to sell 
the land in question to defendant, 
there was no evidence to take the case 
to the jury as to the existence of the 
contract). 

[a] Illustration.—Construction and 
effect of agreement. Lee vy. Berming- 
ham, 199 Ill. A. 497. 


46. Collins v. Keller, 
Pei ed eile 


suits in general see 


7 ING 0 
127 App. 


62 Or. 169, 


47. Moon v. Moon, 107 Kan. 466, 
192 P. 840. 


48. Poston v. Ingraham, 76 S. C. 
LG To ee DiOu Sets Oe 


49.— Boles v. Caudle, 133 N. C. 528, 
45 S.E. 835; Whitted v. Fuquay, 127 
N:, ©. 168,-37 4S. P41: 


50. Hall v. Wingate, 
126 S.E. 796; 
Ga. 737, 101 S.E. 792; -‘Bredesem v- 
Nickolay, 147 Minn. 304, 180 N.W. 547; 
Hart v. Huie, (Tex. Civ. App.) 15 S.W. 
(2d) 654; Wagner’ v. Peshastin Lum- 
ber Co., 149 Wash. 328, 270 P. 1032. 


51. Tousey v. Hastings, 194 N. Y. 
79, 86 N.H. 8381; Durham v. Breathwit, 
5 Nex. Civa App. 38, L200 (SW 78910 
Woldenberg v. Riphan, 166 Wis. 433, 
166 N.W. 21. See Groves v. Whitten- 
berg (Tex. Commn. App.) 165 S.W. 
889 [aff on other grounds 208 S.W. 901 
(reh den 208 S.W. 992)] (recognizing 
rule). 


52. Bealmear v. James, 
274, 128 A. 


fa] Thus (1) whether building re- 
strictions in a particular locality have 
been waived or abandoned ordinarily 
is a question of fact depending on acts 
and conduct. Bealmear v. James, 147 
Md. 274, 128 A. 40. (2) Building re- 
strictions were not shown as matter 
of law to have been waived or sur- 
rendered, although they were violated 
in a number of instances, in the tract 
where the lot was located, where there 
were no violations in the block in 
which the lot was located, and persons 
owning lots therein were not in any 
way injured or affected by violations. 
Bealmear v. James, supra. 


53. Willingham Loan & Trust Co. 
v. Moore, 160 Ga. 550, 128 S.E. 751. 


159 Ga. 630, 


147 Md. 


McMillan v. Branan, 149: 


‘ 
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evidence,** the ultimate question as to the sufficiency 
of the title,>® and as to the effect of the actual facts 
on the marketability of the title,°® is for the court. 
Under the evidence, certain questions have been 
treated as questions for the trier of the facts.°* 


[§ 570] C. Instructions to Jury. 


54. Texas Auto Co. v. Arbetter, 
(Tex. Civ. A.) 1-S.W.(2d) 33¢. 


55. Bourland v. Huffhines, (Tex. 
Commn. App.) 269 S.W. 184 [aff on 
other grounds 280 S.W. 561]; Texas 
Auto Co. v. Arbetter, (Tex. Civ. A.).1 
S.W.(2d) 334. 


[a] If facts are undisputed, the 
whole responsibility and duty is upon 
the court, who must determine in each 
case whether the established facts are 
sufficient to create a reasonable doubt 
as to the sufficiency or validity of 


the title. Texas Auto Co. v. Arbetter, 
(Tex. Civ. A.) 1 S.W.(2d) 334. 

56, “"Lexas Auto Cox. v. .Arbetter, 
supra. 

57. See cases infra this note. 

[a] IUustrations.—(1) Question 


as to whether the contract for sale of 
land was made. Malken v. Hemming 
Bros S2 Conne 293,03 Aneto 9 C2) 
Question as to whether defendant, 
who signed the memorandum as to 
the sale of land, did so as agent for 
the codefendants. Malken v. Hem- 
ming Bros., supra. (3) Issue to the 
terms of the contract. Younger v. 
Welch, 22 Tex. 417. (4) Question as 
to whether the land was sold by the 
acre or in solido. Bird vy. Bradburn, 
TOTEN. C4) Silos. He 456.) 90). Lose 
as to adequacy of consideration. Wil- 
son v. White, 161 Cal. 453, 119 P. 895; 
Willeoxon v. Eason, 19 Ga. 565. (6) 
Question as to whether a parol con- 
tract for the sale of land was made 
out by the evidence so clearly, strong- 
ly, and satisfactorily as to leave no 
reasonable doubt of the agreement. 
Raines v: Stokely, 152 Ga. 156, 108 
S.E. 9038. (7) Issue as to nature, suffi- 
ciency, and effect of part performance 
alleged by plaintiff in a suit to en- 
force an oral contract to lease a din- 
ing room of a _ hotel. Richards v. 
Plaza’ Hotel, 171 Ga. 827, 156 S.E. 809. 
(8) Issue as to whether improve- 
ments were such as amounted to a 
part performance. Looney vy. Wat- 
SONI a Gan oo, caste Veo. Co) ae lise 
sue as to conspiracy and fraud set up 
by defendants. Combes v. Adams, 150 
N. C. 64,763 S.B. 186. (10) Issue as 
to whether plaintiff's vendor acted 
in good faith. Waddington v. Lane, 
ZOZ I NIO Ce oouce, LO0s ISoWime Ls 97 Clad) 
Question as to whether plaintiff ten- 
dered an abstract showing a good title 
in respect of an oil lease within a 
reasonable time. Haskell vy. White 
Oil Corporation, (Tex. Civ. App.) 243 
S.W. 506. (12) Questions as to 
whether the withdrawal of a deed by 
the grantor from a depositary was au- 
thorized, or grantee consented to the 
return of the deed, or had deferred 
payment beyond a reasonable time for 
the examination or correction of the 
title. >) Bott. vieWrizght, 62 Tex: Civ: 
App. 632, 132 S.W. 960. (13) Ques- 
tion, ina suit by a mother against her 
sons to enjoin transfer or signing or 
collecting notes given-for the pur- 
chase money of certain land belonging 
to her, but held in defendants’ name, 
and which had been sold by them, and 


for title to the remaining land so held, 


and for specific performance of an 
agreement to convey to plaintiff, as to 
whether, under the pleadings and evi- 
dence, plaintiff was entitled to at least 
part of the relief sought. Gillespie v. 
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Where issues 


Gillespie, 150 Ga. 106, 102 S.E. 824. 
(14) Issue as to damages for an al- 
leged breach of covenant by plaintiff 
vendor. Ayres v. Robins, 30 Gratt. 
(71 Va.) 105. (15) Question, where, 
in an action on a covenant in a 99— 
year lease to plaintiff, of a portion of 
a telephone system, which bound the 
lessees to furnish free service to the 
lessors, there was evidence that the 
lessees had sold the entire system and 
placed it beyond their power to carry 
out the covenant, and that the pur- 
chaser from them refused to do so, as 
to whether the lessees were liable in 
damages, in lieu of specific perform- 


ance. Greer v. Pope, 140 Ga. 743, 
79 S.B. 846. 
58. Submission of issues in gen- 


eral see supra § 569. 


59. See Equity § 730; 
Cye 1594-1818]. 


Assignment of error in respect of 
instruction in equity proceeding see 
Appeal and Error § 2553. 


60. Richards v. Plaza Hotel, 171 
Ga. 827, 156 S.E. 809; Gillespie v. Gil- 
lespie, 150 Ga. 106, 102 S.B. 824; Nay- 
lor Me Parker, (Tex. Civ. App.) 139 S. 
W... 93. 


[a] Issue submitted.—Instruction 
held not erroneous as leaving to the 
jury the nature of the contract for 
the conveyance of land, enforcement 
of which was sought. Sherman v. 
Bird, 164 Ga. 696, 139 S.E. 333. 


[b] Emphasizing immaterial evi- 
dence.—Instruction held not erro- 
neous as emphasizing an immaterial 
portion of the evidence of plaintiff in 
a suit to enforce the performance of 
a contract to convey land. Sherman 
Vv. Bird Ses Ga 696) Looe Sse Ss. 


[c] Degree of proof.—In a suit to 
enforce an oral contract for the sale 
of land, it was permissible to read in 
connection with the charge as to the 
degree of proof as to entering into 
possession and making improvements 
the provisions of Code §§ 5731, 5732 as 
to the preponderance of evidence. 
Tidwell v. Garrick, 149 Ga. 290, 99 
S.E. 872. 


[ad] Instruction on plaintiff’s 
theory.— Where the theory of plain- 
tiff’s action was that he was to deliv- 
er to defendant cotton for which de- 
fendant was to deliver machinery to 
him, and that defendant’s agreement 
to take the cotton for the machinery 
was not conditioned that it had been 
grown at any particular time or place 
or was of any particular grade, an 
instruction, in an action to compel the 
performance of the contract by deliv- 
ery of the machinery, that, if it was 
believed that the contract was as 
claimed by plaintiff, to find for him, 
regardless of when and where the cot- 
ton was raised, was not error. Car- 
penter v. Coffey, (Tex. Civ. App.) 245 
S.w. 1041. 


Le] Effect of surrender of bond for 
title—In a suit by a purchaser, for 
the specific performance of a contract 
for the conveyance of land, an in- 
struction as to the effect of the sur- 
render by the purchaser of a bond for 
title was not erroneous as too re- 
strictive in respect of the purpose of 
surrender. Woodward v. Fuller, 145 


Trial pes 
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are submitted to the jury,®* in accordance with rules 
as to instructions in civil suits in general, and sub- 
ject to applicable qualifications and limitations 
where strict equity rules of procedure govern,’® the 
court should give proper instructions in respect of 
the issues submitted. 
be in accordance with the applicable rules of law ;°? 


60 Thus the instructions should 


Ga. 252, 88 S.H. 974. 


{f] Contract to devise.—In suit 
specifically to perform a parol agree- 
ment to devise an estate, a charge not 
to determine whether a will involved 
was freely made was proper. Mc- 
Dermott v. Lankenau, 170 Ga. 585, 154 
S.E. 149. 


{g] Property involved.—in a pur- 
chaser’s suit for specific performance, 
involving description, it was not error 
to instruct that the vendor would not 
be bound to convey any tract other 
than that sold, and that performance 
would not be decreed if the vendor’s 
offer to do that had been refused. 
Burkhalter v. Roach, 142 Ga. 344, 82 
S.E. 1059. ‘ 


{h] Suit for specific performance 
and for damages as alternative.— 
Where plaintiff sought to recover 
damages in case specific performance 
should be denied and the question as 
to the authority of a defendant co- 
tenant to bind his defendant cotenant 
in making the contract for the sale 
of land was involved, since the same 
evidence which would support a re- 
covery of damages would also support 
a decree for specific performance at 
least so far as the interest of the ten- 
ant executing the contract was con- 
cerned, the court should have charged 
that, in the absence of fraud by plain- 
tiffs in procuring the contract, it was 
valid and binding on the cotenant 
executing the same at all events, and 
on his cotenant also, if the latter au- 
thorized its execution or ratified it 
afterward. Naylor v. Parker, (Tex. 
Civ. App.) 139 S.W. 93. 


61. Landrum v. Rivers, 
774, 98 S.H. 477; Williams v. Sweatt, 
(Tex. Civ. App.) 208 S.W. 230. 


[a] Instruction erroneous.—In a 
suit for specific performance of a. 
parol contract to convey land, a 
charge that, if -plaintiff. had ess 
tablished the parol contract to the 
requisite degree of certainty, he was 
entitled to a decree, was erroneous as 
not imposing also the burden of show- 
ing performance of the services con- 
stituting the consideration for the 
contract. 
267, 109 S.B. 498. 


{b] Requested instruction erro- 
neous.—In a suit for specific perform- 
ance of an alleged agreement by de- 
fendant to purchase land for plaintiff, 
hold it for the latter, and credit the 
net proceeds of rents on the principal 
and interest due by plaintiff to defend- 
ant, there was no error in the refusal 
of defendant’s instruction that, if 
plaintiff swapped the land in question 
and took possession of the land traded 
therefor, plaintiff would not be en- 
titled to recover. Cook v. Powell, 160 
Ga. 831, 129 S.-H, 546." 


ae Instruction not erroneous.— 
rent recoverable by plaintiff, if he 
was entitled to the specific perform- 
ance of a contract to make plaintiff 
heir of certain property. HEzell v. 
Mobley, 150 Ga. 257, 103 S.B. 238. (2) 
A charge as to marketability of title 
in a suit to enforce a contract for the 
sale of land. Willingham Loan & 
Trust Co. v. Moore, 163 Ga. 679, 136 
S.E. 795. (3) A charge as to what 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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should be warranted or supported by the evidence®? 
and pleadings ;** and should not be argumentative®4 
The giving of a re- 


or confusing or misleading.*® 


would constitute a contract to leave 
property to plaintiff on the deaths of 
the promisors in consideration of his 
refraining from leaving the promis- 
ors. Hardeman vy. Ellis, 162 Ga. 664, 
135 S.E. 195. (4) <A charge as to 
declarations of intention in a suit for 
the specific performance of a contract 
to leave property on the deaths of the 
declarants. Hardeman v. Ellis, supra. 
(5) A charge in a suit to enforce an 
oral contract for the sale of land. 
Grage v. Hall, 164 Ga. 628, 139 S.E. 
339. (6) Where, in a suit by the 
wife of defendant in a fieri facias 
against plaintiff in fieri facias for 
specific performance of an alleged oral 
contract by such plaintiff to convey to 
plaintiff in the suit for specific per- 
formance the lot levied on, the peti- 
tion in the suit for specific perform- 
ance alleged that prior to the contract 
the lot had been sold to plaintiff's hus- 
band, who received a bond for title, 
and further that an action against de- 
fendant for breach of contract would 
not afford relief, a charge that defend- 
ant in the suit for specific perform- 
ance had no right to trade this land 
to plaintiff in such suit, if it had been 
traded to plaintiff's husband, and he 
held it under bond for title, unless the 
husband surrendered the contract, 
and that defendant would have no 
right to sell it to anybody without the 
husband’s consent, was not erroneous. 
Reid v. Torrence, 158 Ga. 846, 124 S.E. 
BYE 


{d] Charge as to weight and suffi- 
ciency of evidence.—(1) Charge as 
to the sufficiency of evidence to estab- 
lish a contract of adoption was suffi- 
cient. Lee v. Bermingham, 199 IIl. 
App. 497. (2) Charge as ‘to the 
weight and sufficiency of evidence to 
show, and to warrant the enforcement 
of, an oral contract for the transfer 
or conveyance of land was sufficient. 
Tidwell v. Garrick, 149 Ga. 290, -99 S.E. 
872; Becker v. Donalson, 138 Ga. 634, 
75 S.H. 1122; Warren v. Gay, 123 Ga. 
Mase Siew by 302. Cao. ina Suit) for 
the specific performance of a contract 
to devise land in consideration of 
services rendered, a charge that plain- 
tiff could not recover, unless proving 
by the preponderance of the evidence 
elearly and strongly and so satisfac- 
torily as to leave no reasonable doubt 
tha the alleged contract MS Uae 
was improperly refused. xordon Vv. 
Spellman, 148 Ga. 394, 96 S.E. 1006. 
(4) Where an agreement, of which 
specific performance was asked, was 
evidenced by a writing, there was no 
error. in charges requiring proof by 
a preponderance of testimony only, 
and defining preponderance of testi- 
mony as defined in Civ. Code (1910) § 
Dsl. Bass v. African Methodist 
Episcopal Church, 155. Ga. 57, 116 S.E. 
816. 


62. FEzell v. Mobley, 150 Ga. 257, 
103. S.E 288: and cases infra this 
note. 

[a] Charge not applicable to 


facts.—Charge that defendant’s de- 
nial of the contract must be on oath. 
Ezell v. Mobley, 150 Ga. 257, 103 S.E. 
238. 


[b] Charge warranted or support- 
ed by evidence.—(1) Charge as to 
signing of the contract by the ven- 
dor during a lucid interval], in an ac- 
tion for specific performance of a 
contract to sell land, defended on the 
ground that the vendor was insane. 
Focke v. Havel, 110 Kan. 690, 205 P. 
349. (2) Instruction as to the sur- 
render by the purchaser of a bond for 
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title, in a suit by the purchaser for 
the specific performance of a contract 
for the conveyance of land. Wood- 
ward v. Fuller, 145 Ga. 252, 88 S.E. 
974. (8) Instructions in accordance 
with defendant’s contentions, in an 
action for land, in which defendant 
asked specific performance of a con- 
tract to reconvey. Lucas v. Brock, 
154 Ga. 172, 113 S.E. 804. (4) Charge 
in a suit to enforce an oral contract 
for the sale of land. Gragg v. Hall, 
164 Ga. 628, 139 S.B. 339. (5) Charge 
as to the enforceability of an oral 
contract to make a will. Hankinson 
v. Hankinson, 168 Ga. 156, 147 S.E. 
106. (6) Charge, in a suit to enforce 
specific performance of a contract 
for the sale of land, evidenced by a 
writing, was warranted by the evi- 
dence under the petition. Bass v. 
African Methodist Episcopal Church, 


Loo Garsbi, 116 S. Bie 816." (7) ina 
suit for a partnership accounting, 


where defendant partner filed a cross 
bill for specific performance of an 
oral contract between plaintiff and 
defendant for the sale of plaintiff’s 
interest in certain timber land, in- 
volved in the partnership, and in part- 
nership assets, plaintiff's evidence 
sustained an instruction that plain- 
tiff contended at trial, that, if timber 
on a certain plantation was sold for 
more than a named price, defendant 
was to participate equally in the ex- 
cess. Hall v. Wingate, 159 Ga. 630, 
126 S.E. 796. (8) In such ease evi- 
dence as to the existence of the oral 
contract for the sale was sufficient to 
warrant an instruction as to the bur- 
den of proof and issues in respect 
of such contract. Hall v. Wingate, 
supra. (9) In such case a charge 
that defendant claimed that plain- 
tiff gave him until the expiration of 
the partnership between them on a 
named date, to comply with plaintiff's 
alleged agreement to sell on the terms 
claimed by defendant, was supported 
by the evidence. Hall v. Wingate, 
supra. (10) In such case evidence 
authorized an instruction on defend- 
ant’s claim that ‘he agreed to pur- 
chase plaintiff's interest and that 
plaintiff knew that defendant accept- 
ed the offer made, and that, as a re- 
sult of defendant’s efforts, defendant 
procured a purchaser of the timber 
at a named price. Hall v. Wingate, 
supra. 


[ec] Requested instruction proper- 
ly refused.—In a daughter’s suit 
against her father for specific per- 
formance of a parol contract to give 
land, followed by the making of im- 
provements, the failure to charge as 
to the presumption of a gift from the 
child’s possession of the land was not 
error. Spooner v. Cobb, 155 Ga. 458, 
LI, Se. 220: 


63. See cases infra this note. 


[a] Instructions warranted or 
supported by pleadings.—(1) Charge 
in a suit to enforce an oral contract 
for the sale of land. Gragg v. Hall, 
164 Ga. 628, 139° S.B. 339. (2) dIn- 
struction as to the surrender by the 
purchaser of a bond for title, in a 
suit for the specific performance of a 
contract for the conveyance of land. 
Woodward vy. Fuller, 145 Ga. 252, 88 
S.E. 974. (3) Instructions, in accord- 
ance with defendant’s contention, in 
an action for land in which defend- 
ant asked specific performance of a 
contract to reconvey. Lucas sv. 
Brock, 154 Ga. 172, 113 S.E. 804. (4) 
Where, in two different counts, plain- 
tiff claimed land by gift and also by 
seven years’ possession, a charge that 
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quested instruction, although correct, which is fully 
covered by an instruction already given, ordinarily 
may be refused.®¢ 


recovery by defendant required a find- 
ing both that there had not been a 
gift and also that there had not been 


continuous adverse possession for 
seven years was proper. Smith v. 
Smith, 167 Ga. 368, 145 S.E. 661. 

64 Landrum v. Rivers, 148 Ga. 


774, 98 S.H. 477. 


65. Hardeman v. Ellis, 162 Ga. 664, 
135 S.H. 195; Ezell v. Mobley, 150 Ga. 
257, 103 S.H. 238. 
fa] Instruction misleading.—(1) 
In an action for specific performance, 
a charge that a party may deny the 
original execution of the contract 
sought to be enforced, or its existence 
in the shape then subsisting, and that 
in either event, if the contract be in 
writing and so declared upon, the de- 
nial must be under oath, which was 
not applicable to the facts, was er- 


ror, where it might have been mis- 
leading. Ezell v. Mobley, 150 Ga. 
Zod, 103: Sse 23/8. (82), In "a acwitaco 


enforce performance of an oral con- 
tract for the conveyance of land, it 
is misleading to read the provisions 
of Code §§ 5731, 5732, as to the mean- 
ing of preponderance of evidence in 
connection with a charge as to the 
degree of proof necessary to estab- 
lish the oral contract. Tidwell v. 
Garrick, 149 Ga. 290, 99 S.B. 872. 


[b] Instruction not confusing or 
misleading.—(1) In a suit to enforce 
specific performance of a contract to 
convey land. Sherman v. Bird, 164 
Gay 6967139 Ssh. nsaseCa) ine aa Ss Une 
to enforce a contract for the sale of 
land, evidenced by a writing. Bass 
v. African Methodist Episcopal 
Chureh, 155 Ga. 57,416 SS. 865 4 (3) 
Charge that the evidence to show an 
oral agreement to make a will should 
satisfy the jury to a “moral and rea- 
sonable certainty.” Hankinson v. 
Hankinson, 168 Ga. 156, 147 S.E. 106. 
(4) In a suit for specific performance 
of a parol contract to give ‘certain 
land, the giving together of ' certain 
instructions as to the sufficiency of 
proof as to the gift and an instruc- 
tion as to the sufficiency of proof 
as to the making of improvements by 
plaintiff, was not erroneous, as mis- 
leading and confusing. Spooner v. 
Cobbs 155 (Gav, 458, eit US: 32 02eS)) 
Parts of charge in a suit for the spe- 
cific performance of a contract:.\to 
make a will in favor of plaintiff, stat- 
ing issues as to the agreement of de- 
cedent as to what he would leave by 
his will upon certain considerations 
stated, was not misleading, but clear- 
ly presented the real issue. Land- 
rum v. Rivers, 148 Ga. 774, 98 S.B. 
477. (6) An instruction that “insan- 
ity can only be proved by clear and 
reasonable evidence,’ but which also 
states that “before you find the de- 
fendant of unsound mind, you should 
believe such fact established by a 
preponderance of the evidence,” was 
not So misleading as to compel re- 
versal of a judgment based thereon. 
Focke v. Havel, 110 Kan. 690, 205 P. 
349. 


{c] Requested charge properly 
refused.—Charge, in a suit to enforce 
performance of a contract to leave the 
promisors’ property to plaintiff on 
the death of the promisors, as to es- 
sentials of the contract was properly 
refused. Hardeman y. Ellis, 162 Ga. 
664, 135 S.E. 195. 


66. Gragg v. Hall, 164 Ga. 628, 139 
S.E. 339; Hall v. Wingate, 159 Ga. 
630, 126 S.E. 796; Landrum y. Rivers, 
148 Ga. 774, 98 S.E. 477. 
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[§ 571] D. Dismissal, Nonsuit, and Direction of 
Verdict. The general practice of dismissing, on final 
hearing, a bill for specific performance, for want of 
equity,°? applies in suits for specific performance,°® 
and the bill may also be dismissed where plaintiff 
fails to make out his right to specific performance,*? 
or where, at the hearing, plaintiff refuses to accept 


defendant’s tender of performance in accordance 
with the contract and insists on the determination of 
issues not presented by the pleadings.’° 
to some cases the bill of a purchaser for specifie per- 
formance of a contract for the purchase of real prop- 
erty should not be dismissed on the ground that 
there has been a failure to pay the purchase price, 
without a determination of the issue as to payment, '! 
and, even if the issue as to payment is decided 
against plaintiff, the bill should not be dismissed 


67. 
63. 
[a] 


See Equity § 807. 
See cases infra this note. 


Tllustrations.—(1) Where de- 
fendant has substantially complied 
with the contract, enforcement of 
which is sought, the bill may be dis- 
missed. City, of WSeattley va euset 
Sound Power & Light Co., 284 F. 659 
[rev 282 F. 712, and cert den 262 U.S. 
143,43 S.Ct. 520) 67 i ed. 12100, (C2) 
Where allegation of defendant’s abil- 
ity to convey is a necessary part of 
plaintiff's pleading in a suit to en- 
force specific performance of a con- 
tract for the sale of real property, a 
dismissal because of want of such 
allegation is proper, even though al- 
ternative relief for damages is ask- 
ed. Hollander v. Lustik, 79 Mise. 103, 
140 N.Y.S. 659. (3) A petition to en- 
join the setting apart of a year’s sup- 
port, and seeking specific perform- 
ance, not stating a case for specific 
performance, was properly dismissed, 
where plaintiff had an adequate rem- 
edy at law in the court of ordinary. 
Adcock v. Shaw, 167 Ga. 710, 146 S.E. 
478. 
69. See cases infra this note. 


[a] Illustrations.—(1) Where, not 
only is the bill defective, but the evi- 
dence fails to show plaintiff entitled 
to relief, the bill should be dismiss- 
ed, although plaintiff moves for leave 
to amend. Marshall v. Porter, 73 W. 
Va. 258, 80 S.E. 350. (2) The court 
properly dismissed the purchaser’s 
bill, where there was no assurance of 
ability to carry out the contract. 
William F. Nance Realty Co. v. Wood- 
Wardowski Co., 242 Mich. 110, 218 
N.W. 680. (3) Where the proof does 
not justify relief under a contract for 
the sale of land, as reformed during 
the trial, the action should be dis- 
misse@. M. Sigbert Awes.Co. v. Has- 
lam, 37 N. D. 122, 163 N.W. 265. 


{b] Dismissal without prejudice. 
—In a Suit for specific performance, 
when it is found that specific per- 
formance is not possible, owing to de- 
fendant not. having title to the prop- 
erty, and that plaintiff is not entitled 
to alternative relief by awarding 
damages, but it appears that plain- 
tiff may subsequently have the right 
to specific performance, the suit 
should be dismissed without preju- 
dice to the right of plaintiff subse- 
quently to sue, and without attempt- 
ing to adjudicate the merits. Wright 
Vatsuydam, =59° Wash. 530; di0) Pa -8) 
108 P. 610. 


70. Moore Realty Co. v. Holdman, 
HOSeNG. Moesst, Laon Aer sede 


71. Hill v. Evans, 148 Ark. 
228 S.W. 381. 


654, 
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According 


72. Hill v. Evans, supra; 
v. Atkins, 73 Ark. 491, 84 Sow 630. 


Requiring payment by plaintiff pur- 
chaser as condition to grant of spe- 
cific performance see infra § 619. 


73. See Trial [38 Cyc 1541-1592]. 


Dismissal of bill at close of plain- 
tiff’s case under strict equity rule in 
general see Equity § 808. 


74. Potts v. Mathis, 147 Ga. 495, 
94 S.B. 767. 


75. See cases infra this note. 


[a] Tlustrations.—(1) Nonsuit 
was properly allowed in an action for 
the specific performance of a contract 
to convey real estate, in the absence 
of evidence that plaintiff had per- 
formed or that defendant ‘had waived 
performance. Edwards Lumber & 
Land ‘Co. vo Smith, LoL NsiC: 629) 132 
S.E. 593. (2) Where, in a purchas- 
er’s suit for specific performance of 
a contract to convey land, there was 
no evidence of lawful tender of the 
price or waiver, a nonsuit was prop- 
erly granted. Martin & Smith v. 
Thompson, 141 Ga. 31, 80 S.E. 318. 
(3) Nonsuit was properly granted in 
an action to compel the conveyance 
of land in the absence of proof of 
defendant’s ability to perform. 
Hayes v. Towns, 137 Ga. 284, 73 S.E. 
518. (4) Under Civ. Code § 3391, pro- 
viding that specific performance can- 
not be enforced against a party toa 
contract if he has not received an 
adequate consideration, where plain- 
tiff, in an action for the specific per- 
formance of an agreement to con-, 
vey land, failed to prove adequacy of 
consideration, although the issue was 
made by the pleadings, and his atten- 
tion was called to it, judgment of 
nonsuit in a trial by the court was 
proper. Porter v. Stockdale, 32 Cal. 
A. 792, 164 “PP: 33° (5) In an aetion 
against the administrator of a wid- 


ow, alleged to have been the sole 
heir of her deceased husband, and 
against ‘her heirs, for specific per- 


formance of a parol contract to de- 
vise property to plaintiff, entered into 
by the deceased husband, a nonsuit 
was properly granted. Potts v. Math- 
is; VAT) Gay 7495)" "94 SSeny view (6) 
Where plaintiff sued to compel de- 
fendant to deliver a certain number 
of shares of stock or the value there- 
of, and did not prove the value, a non- 
suit should be ordered. Lamb vy. 
panenal Film Co., 130 La. 1026, 58 So. 
67. 


76. See cases infra this note. 
[a] Tlustrations.—(1) Where the 
evidence in an action to recover a 


one-third interest in a decedent’s es- 
tate on the theory that plaintiff had 
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without giving plaintiff an opportunity to perform.‘? 
Under rules applicable in civil actions in general,** 
in some jurisdictions it is apparently permissible for 
defendant to move for a nonsuit after the presenta- 
tion of plaintiff's case,7* and where plaintiff’s evi- 
dence is insufficient to make out his case, a nonsuit 
may be granted,’® and where the evidence is insuffi- 
cient to authorize a verdict for plaintiff, it is proper 
to direct a verdict for defendant ;7® and in such case 
it is improper to direct a verdict for plaintiff,"" al- 
though in some jurisdictions a nonsuit is improper 
where plainti# establishes the essentials of his case, 
even though his evidence also establishes matters 
which constitute an affirmative defense.*® 
however, the evidence establishes the case as laid 
in plaintiff’s pleading which sets up a cause of action, 
a nonsuit should not be granted,*® and where the 


Where, 


Mason | been adopted by decedent failed to 


show any legal adoption or facts cre- 
ating equitable rights in plaintiff, a 
verdict was properly directed for de- 
fendant. Rahn v. Hamilton, 144 Ga. 
644, 87 S.E. 1061. (2) In an action to 
compel the execution of a deed to 
land which plaintiff claimed to have 
purchased orally and paid for, evi- 
dence as to payment was insufficient 
to make a question for the jury; 
hence a verdict for defendant was 
properly directed. Boiders v. Dooley, 
154 S.W. 614. 


77. See case infra this note 


[a] Action premature.—wW hure the 
only relief sought by the petition was 
to have a decree for the execution of 
a deed and to have title decreed in 
plaintiff, and the suit was premature, 
it was improper to direct a verdict 
for plaintiff and to enter a decree in 
his favor for the relief sought. Cros- 
by v. Georgia Realty Co., 138 Ga. 746, 
76 S.E. 38. 


78. Resnik vy. Morganstern, 
Conn. 38, 122 A. 910. 


[a] Reason for rule.—‘Plaintiff is 
not bound to meet it [an affirmative 
defense] in establishing his case. If 
this were not so, a plaintiff would be 
compelled to assume the burden of 
proving, not only his own case, but 
meeting the specific defenses of the 
defendant.” Resnik v. Morganstern, 
100 Conn. 38, 122 A. 910, 911. 


[b] Thus nonsuit, in an action 
for specific performance of a contract, 
is improperly granted, where plain- 
tiff has proved the essential elements 
of his complaint, although the evi- 
dence also established that the con- 
tract Sued upon ‘had been rescinded, 
that being an affirmative defense 
which plaintiff was not required to 
meet. Resnik vy. Morganstern, 100 
Conn. 38, 122 A. 910. 


79. Kite v. Vickery, 
111 S.E. 904. 


[a] Nonsuit not authorized under 
evidence.—(1) Suit for specific per- 
formance of an agreement or contract 


100 


153 Ga. 301, 


to sell or convey real _ property. 
Raines v. Stokely, 152 Ga. 156, 108 
S.E. 903; Gillespie v. Gillespie, 150 


Ga. 106, 102 S.E. 824. (2) Where a 


petition by the holder of a bona for , 


title to have his right to a deed from 
defendant on payment of the price 
established was sufficient and the 
case was proved substantially as laid, 
it was error to grant a nonsuit. Kite 
v. Vickery, 153 ‘Gal-30i, 111 SiB> 90 
(3) Nonsuit in respect of a claim for 
damages was, under the evidence, im- 
proper, in a suit to compel specific 
performance of a contract to permit 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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evidence is sufficient to support a verdict for plain- 
tiff*° or makes an issue for the jury,** the court 
should not direct a verdict or give a peremptory in- 


struction. 


Demurrer to evidence. 


evidence has been sustained.®2 
[§ 572] E. Findings 


connection with a telephone exchange, 
or, in the alternative, to recover dam- 
ages for breach of contract, although 
nonsuit, in respect of specific per- 
formance, as to the transferee of a 
party to the contract, was properly 
granted. Greer v. Pope, 140 Ga. 743, 
79 S.E. 846. (4) Nonsuit was improper 
where there was no question as to the 
contract but there was an issue, un- 
der tlhe pleadings and evidence, as to 
the amount due from plaintiff. Hoop- 
these DavAeS LOG wINaN Co 2360, Sh Sede 
oF 


[ob] Error in deed discovered at 
trial— The court may properly re- 
fuse a motion for a nonsuit, notwith- 
standing an error in description ina 
deed placed in escrow by plaintiff, in 
accordance with the terms of. the con- 
tract, and permit plaintiff to execute 
and tender a new deed, containing a 
correct description, where the error 
was not discovered by plaintiff until 
presentation of the motion for a non- 


Suit. Pestal v. O’Donnell, 81 Colo. 
202, 254 P. 764. 

80. See case infra this note. 

[a] Illustration.—In a suit by an 


administrator against the transferee 
of decedent to compel specific per- 
formance of a contract to convey 
land, the evidence did not justify the 
direction of the verdict for defendant. 
Renitz v. Williamson, 149 Ga. 241, 99 
S.E. 869. 


81. See cases infra this note. 


[a] Illustrations.—(1) Evidence 
was sufficient to make an issue for 
the jury, in an action for the en- 
forcement of deceased’s contract to 
give plaintiff his property in return 
for care during lifetime. Burroughs 
v. Smith, 294 S.W. 948. (2) In an 
action for the specific performance 
of a contract to purchase an oil lease, 
a peremptory instruction for plain- 
tiff was not justified. Haskell v. 
White Oil Corporation, (Tex. Civ. A.) 
243 S.W. 506. 


82. See case infra this note. 


[a] Illustration.—In an action for 
the specific performance of an agree- 
ment between plaintiff's mother and 
defendant that defendant and defend- 
ant’s husband would take plaintiff in- 
to their home and raise plaintiff as 

“their own child, and that on their 
death plaintiff would inherit as their 
child as if they died intestate, de- 
murrer to~ plaintiff's evidence was 
properly sustained. Pantel v. Bower, 
104 Kan. 18,178 P. 241. 


83. Findings of master or simi- 
lar officer see infra § 573. 


84. See Equity § 720; 
Cyc 19538-1990]. 


85. See cases passim this section. 


[a] Form of finding.—In Califor- 
nia the finding need not set forth in 
hee verba that the contract was sup- 
ported by an adequate consideration 
in order to meet the provision of Civ. 
Code § 3391 that specific performance 
may not be granted against a party 
who has not received an adequate 
consideration for the contract. Sun- 


[58 C. J.—17] 


Trial [38 


aD Where plaintiff’s evidence 
is insufficient to make out his case, a demurrer to 


and Verdict.®* 
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rules as to findings of fact and conclusions of law 
in trials by the court in civil actions generally$* 
apply in suits for specific performance;** as, for 


example, that findings should state the ultimate 


facts sss 


should not contain mere recitals of evi- 
dence** or conclusions of law;8* that findings which 


are not material should be disregarded;%® that find- 


General 


eens Co. v. Root, 160 Cal. 95, 116 
meee . 


: [b] . Inferential or imported find- 
ing or conclusion.—(1) In a suit by 
a lessee to compel the owners to ex- 
ecute a new lease and to restore pos- 
session to plaintiff, a general finding 
that, at the time of entry by defend- 
ant, a lease was in full force and ef- 
fect for_a further term imported a 
finding that the lessee’s covenant re- 
lating to repairs had not been vio- 
lated. Judkins y. Charette, 255 Mass. 
UG LOL NE Sd, Ab ecA Ry. eon G2))aelnnueas, 
suit for the specific performance of 
a contract for sale of the land, the 
court’s findings that occupation of the 
premises by the purchaser was a suf- 
ficient part performance to remove 
the bar of a statute and permit in- 
troduction of parol evidence as to a 
parol contract, and that a decree of 
specific performance should be ren- 
dered, invédlved a ruling that the court 
found conclusive proof of the exist- 
ence of a contract, and that it was 
fair and founded upon a valuable con- 
sideration, and that in the exercise 
of the court’s discretion it should be 
specifically enforced. Griffin v. 
Smith; £01 Conn. 219, 125 A.) 465. (3) 
The exercise of the court’s discretion 
is a finding of fact as to whether or 
not granting specific performance 
would be equitable in view of all the 
circumstances. Manchester Dairy 
System v. Hayward, 82 N. H. 193, 132 
Ate 12-) Norris) va Clark, (2c Nw El) 442) 
57 A. 884. (4) Deeree for specific 
performance carries implied finding 
that compelling defendant to convey 
is equitable. Dunlap v. Foss, 82 N. 
1B Ce BIO a. Gi (5) Plaintiff's 
readiness and willingness need not 
be stated in the findings when the 
facts found show such readiness and 


willingness. Owen y. Frink, 24 Cal. 
AA fieles 
86. Miller v. Gusta, 103 Cal. A. 32, 


283 P. 946. 


87. Walcis v. Kozacik, 86 Ind. A. 
484, 156 N.E. 589. 


{a] Finding not confined to re- 
citals of evidence.—Findings ina suit 
by the purchaser to enforce a specific 
contract for the sale of real property. 
Walcis v. Kozacik, 86 Ind. A. 484, 156 
N.E. 589. 


88. Miller v. Gusta, 103 Cal. A. 32, 
283 P. 946; Walcis v. Kozacik, 86 Ind. 
A. 484, 156 N.E. 589. 


[a] Finding not conclusion of law. 
—Finding of the amount due from 
plaintiff on the contract which he 
sought to enforce, based on other find- 
ings of fact, is an ultimate fact and 
not a conclusion of law. Walcis v. 
Kozacik, 86 Ind. A. 484, 156 N.H. 589. 


89. Cornblith v. Valentine, (Cal.) 
2994 P. 1065; Gadsby v. Gadsby, 
(Mass.) 175 N.E. 495. 


{a] Striking finding.—In a suit for 
specific performance of a contract to 
share expectancies in an estate sup- 
ported by plaintiff's agreement to ad- 
minister without charge, a finding as 
to the fee which would be allowed by 
the inheritance tax division for ad- 
ministering the estate was properly 


ings should be consistent;°® and that they should 
support the judgment or decree. 


A finding or 


stricken, as it was not material as 
bearing on the question of adequacy 
of consideration. Gadsby v. Gadsby, 
(Mass.) 175 N.B. 495. 


90. See cases infra this note. 
[a] Findings not inconsistent.— 
(1) A finding that the vendor was 


the owner of the land at the time of 
conveyance to defendant is not in 
conflict with a finding that the ven- 
dor previously made the deed to an- 
other purporting to convey the land 
in controversy and later corrected 
such deed by a quitclaim deed. Shaw 
v. McNamara & Marlow, 85 Mont. 
389, 278 P. 836. (2) In a suit for spe- 
cific performance of a contract to re- 
convey an assignable license under a 
patent and a patent, findings that 
the assignments by defendant corpo- 
rations conveyed all the property 
used in doing business, and were vot- 
ed in a private meeting of two di- 
rectors, were insufficient to overcome 
findings of no fraudulent intent. 
Feaster vy. Feaster Film Feed Co., 229 
Mass. 550; 118 N.H. 912. “C3) “In an 
action for the specific performance 
of a contract for the sale of land by 
requiring the purchaser to pay the 
contract price, findings of specific 
facts relating to the consideration for 
the contract, were consistent with a 
finding of ultimate fact of no con- 
sideration. Moon v. Moon, 107 Kan. 
466, 192 P. 840. (4) In a suit for spe- 
cific performance of a contract to ex- 
change real property, there was no 
legal inconsistency between a finding 
that plaintiff's property was worth 
one thousand eight hundred dollars, 
defendants’ two thousand five hun- 
dred dollars, and that the considera- 
tion was not adequate, nor the con- 
tract fair. Haddock vy. Knapp, 171 
Cal. 59, 151 P. 1140. (5) Am ultimate 
finding that the price was not ade- 
quate was not necessarily inconsist- 
ent with a finding that a particular 
charge of fraud in the answer is un- 


true. Haddock v. Knapp, supra. 
91. Miller v. Gusta, 103 Cal. A, 32, 
283 P. 946; and cases infra this note. 
[a] Findings held insufficient.— 


(1) A finding in a suit to enforce spe- 
cific performance of a contract for 
the sale of real property that the 
sale was “legally and fairly’ made is 
not a sufficient finding that defend- 
ant received an adequate considera- 
tion which, under Civ. Code § 3391, is 
necessary in order to warrant the 
grant of specific performance. Sun- 
rise Land Co. v. Root, 160 Cal. 95, 116 
P. 72: (2) In an action for the spe- 
cific performance of a contract for 
the exchange of realty, furniture, and 
furnishings, a finding that the con- 
sideration was adequate for the con- 
veyance of realty was insufficient to 
support a judgment for plaintiffs un- 
der Civ. Code § 3391, requiring an 
adequate consideration. Miller v. 
Gusta, 103° Cal. A. 32,283 B. 9462 13) 
The absence of a finding of adequacy 
of consideration, in a suit for spe- 
cific performance of a contract for the 
exchange of real property, required 
reversal of judgment for plaintiff, un- 
der Giv. Code § 3391. Walker v. 
Clark, 80 Cal. A. 520, 252 P. 334. (4) 
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statement of fact should be reasonably construed®* 
and should also be construed in the light of the con- 
text;®8 and a finding which is equivocal may be in- 
terpreted in the light of the written contract and 


Findings did not warrant judgment 
against plaintiff on the ground of the 
existence of an adequate remedy at 
law, in a suit to enforce specific per- 
formance of a contract for the sale 
of land in which it appeared that 
plaintiff had made a contract of re- 
sale. Walcis v. Kozacik, 86 Ind. A. 
484,156 N.H. 589. (5) Where defend- 
ant pleaded that the agreement was 
obtained by fraudulent representa- 
tions, a finding that the agreement 
was obtained through representations 
which were in part untrue and prom- 
ises which were not intended to be 
fully carried out, and that there had 
been no substantial performance, 
without a finding what these repre- 
sentations or promises were, or 
whether the representations and 
promises were material, and without 
a showing whether the failure to 
perform was in fact substantial, 
was insufficient on which to base an 
inference of fraud which would au- 
thorize denial of relief to plaintiff. 
Evener Mfg. Co. y. Fink, 108 Minn. 
532, 122 N.W. 160. (6) Findings that 
plaintiff seeking specific performance 
of an agreement for the exchange of 
lands, had deposited “abstracts to the 
several tracts,’ did not amount to a 
finding that good title was shown 
thereby, or that they were submitted 
to defendant, nor was a recital in 
the special finding that plaintiff had 
“fully performed all the terms and 
conditions” sufficient under Burns St. 
Annot. (1914) §§ 376, 577, since such 
recital was a mere conclusion of law. 


Ryan, v. Evans, 195 Ind. 570, 145 
N.E. 6. 
[b] Finding held sufficient.—(1) 


Finding that a contract to will in- 
testate’s property to complainants in 
consideration of Support was made as 
alleged, that it was fair and equita- 
ble, and that the value of complain- 
ants’ services could not be estimat- 
ed in money was a sufficient finding 
of the making of the contract and 
of the legal fact of its enforceability 
HUE eGuily se seurh “ve Bell, $2) e@al, DA. 
530, 132 P. 286. (2) Findings were 
sufficient to sustain the specific con- 
tract pleaded, enforcement of which 
was sought. Vesser v. Neff, (Mo.) 
214° SW. 185. (3) Finding as’ to 2 
lease of real property, with option to 
purchase, in respect of a supplemen- 
tary agreement as to purchase and in 
respect of breach of contract, was 
sufficient to warrant a decree for spe- 
cific performance against the vendors 
as tenants by the entirety. Walcis 
v. Kozacik, 86 Ind. A. 484, 156 N.E. 
589. (4) Findings that a wife, co- 
defendant of her husband, signed a 
contract for the exchange of land and 
placed it in the hands of a broker 
with the understanding that he should 
get a certain clause removed, that 
the broker delivered the contract on 
instructions froin the husband, and, 
on assurance from the other party 
that the clause did not mean what 
the wife understood it to mean, that 
the wife when informed of delivery 
did not object and accompanied ther 
husband when he entered into nego- 
tiations for the lease of the property 
received, warranted a decree of spe- 
cific performance at the instance of 
the other party. Gage v. Leslie, 117 
Kan. 399, 231 P. 841. (5) Findings 
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the pleadings.°®* 


in a suit for the specific performance 
of a contract for the transfer of stock 
as payment for_ services rendered 
were sufficient. Wait v. Kern River 
Min., ete., Co., 157 Cal. 16, .106 P. 98. 
(6) Findings that one party by let- 
ter requested that the number of 
shares to be purchased be reduced 
to a certain number, and that by let- 
ter the other party accepted the pro- 
posal for modification of the contract 
and extended the right to purchase 
and pay for the reduced number at 
any time prior to a certain date, was 
clearly a finding of a contract, in ac- 
cordance with the terms of the com- 
plaint, and in connection with other 
findings, would sustain a judgment 
for specific performance. Joslin v. 
Stewart, 28 Ariz. 585, 238 P. 390. (7) 
Findings that defendants were in- 
duced to become parties to an ex- 
change agreement by fraudulent rep- 
resentations and that the considera- 
tion was inadequate were sufficient 
to sustain a judgment denying spe- 
eifie performance. Cornblith v. Val- 
entine, (Cal.) 294 P. 1065. 


[ec] Damages in lieu of specific 
performance.—(1) Findings were in- 
sufficient to support a judgement for 
damages in lieu of specific perform- 
ance. Saperstein v. Mechanics’, etc., 
Savings Bank, 228 N. Y. 257, 126 N.E. 
708. (2) Findings that the parties 
to an exchange agreement had placed 
certain prices on lands, at which the 
various tracts were held by each 
party, prior to the execution of the 
contract, and that “they are the fair 
and reasonable value of such lands 
for all the purposes of this contract, 
and the parties cannot now dispute 
them,” did not amount to a finding 
that such prices were fair market 
values, or that any binding agreement 
as to values had been made, or that 
facts existed that estopped the par- 
ties, to deny such values and would 
not support a judgment for damages 
for plaintiff, based on his failure to 


obtain title to part of the land. 
Ryan v. Evans, 195 Ind. 570, 145 
N.E. '6. 

92. See cases infra this note. 


[a] Construction and effect of par- 
ticular findings.—(1) In a purchaser’s 
action for specific performance of a 
written contract to convey a house 
and lot by warranty deed, wherein 
the execution of the contract was ad- 
mitted and defendant claimed that 
the contract, prepared by plaintiff, did 
not conform to the real agreement of 
the parties, and that defendant by 
excusable oversight signed it without 
observing the mistake, a finding that 
the allegations of the complaint were 
true, and that he tendered perform- 
ance, ana that defendant refused to 
perform, negatived the defense of 
mistake. Bredeson vy. Nickolay, 147 
Minn. 304, 180 N.W. 547. (2) Finding 
in specific performance suit. that a 
prior suit to reform the contract was 
instituted and that findings made in 
Such Suit were attached and by ref- 
erence made part thereof was not a 
finding that the findings in the first 
suit were true. Burke vy. Meyerstein, 
94 Cal. A. 349, 271 P. 348. (3) Where 
a lease provided that the lessee should 
secure performance of the lease by 
giving a chattel mortgage on all or 


sistent with findings of fact.°? 
and findings by the jury in civil actions generally®® 
apply in suits for specific performance.’ 


[§ 572 


Conclusions of law should be con- 
Rules as to verdicts 


part of the crops grown on the prem- 
ises during the term, upon the les- 
sor’s demand and, after an _ install- 
ment of rent became due and was un- 
paid, the lessee executed a chattel 
mortgage upon the crops and other 
chattels to a third person, a finding 
by the court, in an action by the les- 
sor for specific performance of the 
contract, that demand was duly made 
by the lessor, for the mortgage was 
equivalent to a finding that the les- 
sor made such demand in due time 
and proper manner and prior to the 
execution of the mortgage to the 
third person. Rogers v. Trumble, 86 
Nebr. 316, 125 N.W. 600. 


93. Harlow v. Pulsifer, 
472, 120 A. 6217. 


{a] Thus in a purchaser’s suit 
for specific performance of a eontract 
for the sale of real property, a find- 
ing by the chancellor that defendant, 
at the request of plaintiff, extended 
“the time for payment of the balance 
for 30 days from day of sale, that 
within said period of 30 days the 
plaintiff tendered the balance of the 
purchase price, and requested a con- 
veyvance, 
that plaintiff did not enter into pos- 
session of the farm,’ meant that 
plaintiff did not enter into possession 
within the thirty-day period. MHar- 
aa v. Pulsifer, 122 Me. 472, 120 A. 

Le 


94 Orr v. Thomas, 105 Kan. 624, 
185 P. 1046. 


95. See case infra this note. 


[a] Inconsistency not shown.— 
Judkins v. Charette, 255 Mass. 76, 151 
N.E. 81, 45 ALR 1. 


96.. See Equity § 732; 
Cye 1876-1929]. 


97. 
[a] 


122 Me. 


Trial [38 


See cases infra this note. 
Consistency.—In a suit for 


whieh defendant refused, © 


a4 


the specific performance of a con- | 


tract to convey land which had great- 
ly enhanced in value because of the 
discovery of oil on adjacent proper- 


ty, the jury’s finding that the vendor 


did not know there was a producing 
well on adjacent land was not open 
to attack, because it was also found 
that he knew there was a derrick, 
ete., on the adjacent property. Brown 


v. Musgrave, (Tex. Civs A.) 222°S. woe 


606. 


[b] Certainty.—A verdict for 
plaintiff in a suit for specific per- 
formance, which provided that plain- 
tiff was to receive rents from a cer- 
tain date, 
was void for uncertainty, where it 
did not find the amount of such ex- 


penses, and there was nothing in the © 


pleadings or evidence by which they 
could be fixed. Fraser y. Jarrett, 155 
Ga. 141, 112 Sie 437. 


[c] Sufficiency in relation to judg- 
ment.—Where, in a suit for specific 
performance, a depositary of the deed 
and money was made a party as a 
stakeholder, a verdict “We, the jury 
find for plaintiff,” was sufficient to 
authorize a judgment disposing of all 
the issues as between all the parties, 
yet oe Sep T ELEN Durham 
Vv. reathwit, 57 Tex. Civ. i 
BER CiveTAM ss irre 


For later cases, developments and changes in the law see Annotations, same title and section number 


less operating expenses, - 


Saket ene Re a em er 
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XIX. REFERENCE?®® 
[By WituiaAm G. Bannon] 


[§ 573] In accordance with general rules,?® the 
propriety of referring certain matters to a master 
or similar officer for inquiry and a report has been 
recognized,' as, for example, questions as to a ven- 
dor’s title? where it appears doubtful whether the 
vendor can make such a title as would authorize a 
decree for specific performance.* A reference should 
not be had, however, in the absence of a statute re- 
quiring it, where the question as to title is solely one 
of law,* as, for example, where the court itself can 
see upon the pleadings and proof that the title is 
insufficient and cannot be cured,® or that the title 
is not defective.* There may be a reference to state 
accounts and ascertain the amount due under the 
contract involved;? and under a statute providing 
for a referenge to take an account necessary for 
the information of the court before judgment, it has 
been held that a reference may be had where a stock 
of goods was sold in connection with real property.® 
Under some statutes, however, in a suit for specific 
performance and for an accounting, a reference to 
take an aecount may not be had before an issue 
as to the existence of the alleged-contract, duly rais- 
ed, has been determined.? While it has been held 
that the question as to the amount to be deducted 


98. References in general see Hq- 
uity §§ 600-797; References 53 C. J. 
p 670. 


99. See Equity §§ 755-762; 
erences § 642. 


1. See cases passim this section. 


[a] Illustrations.—(1) Where, in 
a suit for the specific performance of 
a contract to convey real property, 
plaintiff has offered to pay any bai- 
ance that may be due, and defendant 
has offered to convey on payment of 4. 
such balance, the court has referred} Va.) 102; 
to a master a question as to whether | (30 Va.) 161. 
an earlier agreement was superseded 5 
by a subsequent agreement. Mitchell 313: 
v. Hill, 122 Me. 378, 120 A. 58. (2) er. 374 
In a suit by the vendor for specific Ie vier 
performance of a contract for the sale 6. 


137; 


Ref- 3. 
512; 
376; 
Wiainio LT. 


should 


cause title 


Rogers, 1 Ves. & B. 351, 35 Reprint 
Moss v. Matthews, 
279, 30 Reprint 1010. 


Scott v. Thorpe, 1 Edw. (N. Y.) 


Gentry v. Hamilton, 
Beverly v. Lawson, 3 Munf. (17 


[a] Scope of report.—The master il 

report how the vendor can > 
to be made. 
Thorpe, 1 Edw. (N. Y.) 512. 


Goddin vy. Vaughn, 14 Gratt. (55 
Jackson vy. Ligon, 3 Leigh 


Tillotson v. Gesner, 33 N. J. Eq. 12. 
Dominick v. Michael, 6 N. Y. Su- 


Willbanks v. Duncan, 4S. C. Eq. [a] 


from the price for the inchoate dower of a vendor’s 
wife, if specific performance with abatement is per- 
missible in such case, cannot be referred to a master 
to determine, since the exercise of judicial power 
is involved,*® the propriety of a reference to deter- 
mine and report as to the amount of an abatement 
has been recognized where the right to an abatement 
has been determined by the court.1! The court need 
not submit a question on ‘which no evidence is of- 
fered,'” nor, without notice to defendant vendor, 
after a decree pro confesso, may a reference be had 
to investigate the title of defendant where the ques- 


tion is not within the issues presented by the plead- 
ings.+ 


Consent to trial by referee. Defendant’s assent 
to trial by referee is not a waiver of the objection 
that the legal remedy is adequate.4 


Findings and report. It is for the court and not 
the officer to whom the matters are referred to make 
findings as to the major equities.1° Rules as to the 
sufficiency and effect of the master’s or referee’s 
findings or report in civil actions generally!® apply 
ina suit for specific performance.'? Before the mas- — 


Heese v. Laun, 146 Wis. 591, 131 N.w. 


9.5 Cayard iv. Texas Crué¢e Oil, etc., 
Co., 118 App. Div. 299, 103 N.Y.S. 437, 
388 NYCivProc 351. 


10. Cowan vy. Kane, 211 Ill. 572, 71 
N.S! 1097. 


Levine v. Lafayette Bldg. Cor- 
poration, )103° IN. I. hgh i2 sos 
441; Triplett v. Ivins, 93 N. J. Eq. 
202, 112 A. 509, 115 A. 927. See On- 
tario Asphalt Block Co. vy. Montreuil, 
29 Ont. L. 5384, 5 OntWN 289 (appar- 
ently recognizing rule). 


Kirkland v. O’Kelly, 218 Ala. 
68, 117 So. 420; Roberts v. Cambridge, 
170 Mass. 199, 49 N.E. 84. 


Tllustration.—In the absence 


SAM ESL, JT. 


38 N.©C. 


Scott v. 


of improved real property and person-| 536; Middleton v. Selby, 19 W. Va.| of,proof of the amount paid for taxes 
al property, under which contract the | 167. and insurance by the vendor, after 
parties had recognized that the ven- 7. Mitchell. v. Hill, 122° Me, 373, the deal was closed, the court was au- 


dor should, pending payment, use the 


thorized to render final decree in the 


12:0 “AS. 58 etiubbanrd vy. Johnson, (7.7 ” F : 
“ ty and make an allow- 4% es s , vendor’s specific performance suit, 

Perron chatter Bea: and not re- Me. 139; Stevenson v. eae a without a reference to the register 
placed, a reference might be had to ae TA Te a sae agree to ascertain the Bipeunts paid. Kirk- 

’ -V- , ; me es land v. O’Kell 18 Ala. 68,117 So. 
EE ah a es Ce aatt ved OntWN 280 (apparently recognizing | 490. NY, y 
Buren Ar Fine, 101 N. J. Eq. 373, 139 rule). : ; 13. Jackson Realty Co. -v. Yeat- 
A. 486 [aff 103 N. J. Eq. 327, 148 A. [a] Thus, where, in a suit for spe-| man, 219 Ala. 3, 121 So. 415. 
921]. (3) To ascertain the amount] cific performance of a contract to 


of damages in lieu of specific per- 
formance of a contract to deliver 
eertain shares of mining stock, the 


in full 


convey realty, plaintiff had not paid 14. 
the amount due, 
therefore not entitled to a 


Butier “vv. Wright, .103) 7 App. 
Div. 463, 93 N.Y.S. 113 [rev on other 


andy Was) rounds deéiN., Yu-069 47s NL raane 


convey- 


court has directed a reference to a 
master-in-ordinary, unless the par- 
ties agreed upon some other refer- 
ence. Goodall v. Clarke, [1909] 14 
OntWR 785, 1 OntWN 95 [app dism 
14 OntWR 1276, 1 OntWN 288]. 


2. Jackson Realty Co. v. Yeatman, 
219 Ala. 3, 121 So. 415; Willbanks v. 
Duncan, 4 S. C. Eq. 536; Middleton v. 
Selby, 19 W. Va. 167; Pitura v. Har- 
asym, (Man.) [1925] 3 DomLR 473. 
See Ontario Asphalt Block Co. v. Mon- 
Treuil, 29 Ont. L. 534, 5 OntWN 289 
(apparently recognizing rule). 


{a] In England on a bill’ fori sper 
cific performance it was the usual 
practice, where the only question was 
as to the vendor’s title, to direct a 
reference to report thereon. Paton v. 


ance, but offered to pay any balance 
that might be found due, and defend- 
ants offered to convey on payment of 
such balance, the suit was referred 
to a master to determine the balance. 
Mitchell vy. Hill, 122 Me. 378, 120 A. 
58. 


8. Kipp v. Laun, 146 Wis. 591, 131 
N.W. 418. 


{a] Thus, under St. (1898) § 2864 
subd 2, authorizing a reference to 
take an account, a reference was 
proper in a suit specifically to per- 
form a contract to purchase a going 
business, where it was necessary to 
ascertain the existence of items on a 
particular date, what property had 
been disposed of since then, what 
jtems had been since acquired, etc. 


15. Jones y. Stollenwerck, 218 Ala. 
637, 119 So. 844. 


[a] hus the determination as to 
the right to specific performance is 
for the trial ‘court, and not for the 
register to whom the case is referred. 
Jones v. Stollenwerck, 218 Ala. 637, 
119 So. 844. 


16. See Equity §§ 774, 775, 789; 
References §§ 164-181, 184-192. 


17. See cases infra this note. 


[a] Illustrations.—(1) Findings 
by the master did not show the terms 
of a claimed oral contract for the 
conveyance of land with sufficient 
certainty to entitle plaintiff to spe- 
cific performance. Muir v. Bartlett, 
78 N. H. 318, 99 A. 553. (2) Finding 


1220 [58 C.J.] 


ter’s finding can become binding, it must be ap- 
proved by the court;'® the master cannot be re- 
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quired to act judicially and to execute his own de- 
cree.19 


XX. RELIEF 
[By Wituram G. Bannon] 


[§ 574] A. In General. In accordance with gen- 
eral rules in equity and subject to applicable quali- 
fications and limitations?® the court, in a suit for 
specific performance, may,*? and is its duty Lone 
determine, as far as possible, all the rights and 
claims of the parties concerning the subject matter 
and make such disposition of the cause as will af- 
ford complete relief, within the scope of the plead- 
ings and issues,?* even though questions ordinarily 
cognizable only at law may be involved.** In some 
jurisdictions, however, if, in respect of a prayer for 
specific performance in one phase, the bill may not 
be entertained, it may not be retained to grant spe- 
cific performance as to another matter involved 
where, in respect of the latter, there is an adequate 
remedy at law.2° The general aim of the court 
should be to grant such relief as will best accom- 
plish the ends of justice,?® without too close atten- 
tion to technical or narrow questions,*? and, in gen- 
eral, the court may refuse specific performance un- 


of the master in a suit for specific 
performance, against the existence of 
a contract, may render immaterial 
questions as to defendant’s title. 
Greenhood v. Richardson, 226 Mass. 
208, 115 N:B. 296. 


18. Boston v. Nichols, 47 Ill. 353. 


Hitchcock, 


to determine whether the contract is 
fair and advantageous to such corpo- 
ration and to approve the same and 
direct a conveyance. 

149 App. 
N.Y.S. 271 [rev on ground that foreign 
religions did not require court’s con- 


less the party who seeks it submits to such condi- 
tions or terms in connection with the subject mat- 
ter as justice and equity require.** While the re- 
lief granted rests largely within the discretion of 
the court,?® the discretion must be sound ‘and not 
arbitrary®® and must find its justification in the 
circumstances of the case.*t A decision refusing 
specific performance of a contract ordinarily leaves 
open the question as to the binding effect of the 
contract at law.*? 


Time to which relief relates. In accordance with 
the rule applicable in equity in general,** the court 
may adapt its relief to the state of facts existing at 
the time of entry of final decree** and the court 
may determine as to a title involved in accordance 
with a judgment at law between the parties rendered 
after the hearing in the suit for specific perform- 
ance.?° 


[§ 575] B. Enforcement, and Conformity to 


Idaho 807, 128 P. 981; Wolf v. Law- 
renee, 276 "Dl, 11, 114 NBL 567 iB 
v. Fallaw, 109 S. C. 306, 96 S.E. 147. 


27. Pease v. Teller 
22 Idaho 807, 128 P. 981. 


Enforcement of contract according 


(1912) Muck v. 


Dive "328,) nic! Corporation, 


19. Boston v. Nichols, supra. 
20. See Equity §§ 117-129, 845. 


21. U. S.—Peale v. Marian Coal 
(OOE,. IUICA AN TG. 

Ark.—Nakdimen v. Atkinson Im- 
provement Co., 149 Ark. 448, 233 S.W. 
694. 


Ga.—Miller v. Watson, 139 Ga. 29, 
76 S.E. 585; McDonald v. Davis, 43 
Ga. 356. 


Ill.— Wolf v. Lawrence, 276 Ill. 11, 
114 N.E. 567; Griffin v. Griffin, 163 Ill. 
216, 45 N.E. 241. 


Kan.—Braden v. Neal, 132 Kan. 387, 
295. 1. bas wartland:. Ret, rCo4. wv: 
Cheatum, 125 Kan. 457, 264 P. 738. 


Ky.—Harris v. New, 167 Ky. 262, 
180 SW 375. 

Md.—Linthicum y. Washington, 
ete., Electric R. Co., 124 Md. 263, 92 
A. 917; Shipley v. Fink, 102 Md. 219, 
62 A. 360, 2 LRANS 1002. 


Nebr.—Lacey v. 
380, 02. NEW). uo. 


N. Y.—International Paper Co. v. 
Hudson River Water Power Co., 92 
App. Div. 56, 86 N.Y.S. 736. 


{a] Illustration.—Where a court 
of equity can afford complete relief 
by one decree, it may take jurisdic- 
tion over the entire subject matter 
and require specific performance of 
an entire contract to devise property 
although part of the property cover- 
ed by the contract was money. Lacey 
Aad Tae 98 Nebr. 380, 152 N.Ww. 
792. 


[b] Approving conveyance.— 
Where a religious corporation makes 
a contract to convey its real property, 
a court of equity in a suit to compel 
specific performance has jurisdiction 


Zeigler, 98 Nebr. 


sent to conveyance (212 N. Y. 283, 106 
N.E. 75, AnnCasi1915D 566)]. 


22. Norcross v. Consolidated Hills- 
borough Ditch Co., 75 Colo. 158, 225 P. 
207; Harris v. New, 167 Ky. 262, 180 
S.W. 375; Colby v. Street, 168 Minn. 
57, 209 N.W. 537; Bull v. Fallaw, 109 
S. C. 306, 96 S.E. 147. And see cases 
supra note 21. 


23.. See infra § 579. 


24. McDonald v. Davis, 43 Ga. 356. 
And see cases supra notes 21, 22. 


[a] Plaintiff’s offer to have rights 
determined.—Where one contracting 
to buy corporate stock offers, on seek- 
ing specific performance, to perform 
on his part and submits himself to 
the court to decree what may be 
proper in enforcing the rights of the 
seller, enforcement of the legal and 
equitable rights of the parties may 
be effected by one decree, if the seller 
either accepts the offer, so that the 
buyer may not afterward retract it, 
or refuses the offer, and unsuccess- 
fully resists specific performance. 
Henry L. Doherty & Co. v. Rice, 186 
Fost 204 [aff 184 Fed. 878, 107 CCA 
02). 


25. O’Briant v. O’Briant, 49 So. 
317, 160 Ala. 457. 
[a]. Thus, where an action for 


specific performance, is brought to 
enforce a parol trust in lands and per- 
sonal property, and the bill must be 
dismissed as to the lands because a 
parol trust in lands cannot be en- 
forced, it cannot be retained to re- 
quire defendants to carry out the con- 
tract as to the personal property, as 
complainants have a complete and 
adequate remedy at law so far as 
the contract relates to personalty. 
erat v. O’Briant, 160 Ala. 457, 49 
oO. 2 


26. Pease vy. Teller Corporation, 22 


to its terms see infra $§ 575-578. 
28. See infra § 616. 


29. Rosenberg v. Haggerty, 189 N. 
Y. 481, 82 N.E. 503: 


30. Rosenberg v. Haggerty, supra. 
31. Rosenberg v. Haggerty, supra. 


[a] Suspending operation of de- 
cree.—It is not a proper exercise of 
discretion to suspend the operation of 
the decree against the vendor because 
of the pendency of an ejectment ac- 
tion, there being no culpable conduct 
on the vendor’s part. Rosenberg v. 
Haggerty, 189 N. Y. 481, 82 N.E. 508. 


32. Bates v. Smith, 48 S. D. 602, 
205 N.W. 661. 


33. See Equity § 846. 


34. Bauer v. International Waste 
Co., 201 Mass. 197, 87 N.B. 687; Su= 
perior Oil, ete., Co. v. Mehlin, 25 Okl. 
809, 815, 108 P. 545, 1838 AmSR 942; 
Downey v. National Fire Ins. Co. of 
Hartford, Conn., 77 W. Va. 386, 87 S.E. 
487; Cutter v. Greene, 185 Wis. 163, 
201 N.W. 373. 


“In equity the relief admin- 
istered is such as the nature of the 
case and the facts justify at the close 
of the litigation.” Superior Oil, etc., 
Co. v. Mehlin, supra. 


35. Laupahoehoe Sugar Co. v. La- 
lakea, 27 Hawaii 817. 


{a] Thus, in a suit for specific per- 
formance of a contract to renew a 
lease, equity has jurisdiction to find 
and declare the state of the title of the 
lessors in accordance with prior judg- 
ments at law between the same par- 
ties, even though such judgments 
were not rendered until after the 
hearing in the equity suit. Laupa- 
hoehoe Sugar Co. v. Lalakea, 27 Ha- 
waii 817. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 575] 


Terms, of Contract**—1. In General. 
the court, in granting specific performance, is, as 
far as possible, to put the parties in the condition 
in which they would have been if the contract had 
been duly performed according to its terms.37 


36. Cross references: 


Conformity to pleading and proof see 
infra § 579. 

Contract provision for 
infra § 594. 

Provisions as to taxes 
ments see infra § 593. 


Relief to defendant in general see in- 
fra §§ 615-621. 


37. Lynch v. Wright, 94 Fed. 703; 
Sohier v. Williams, 22 Fed. Cas. No. 
13,160, 2 Curt. 195; Bostwick v. Beach, 
105 N. Y. 661, 12 N.E. 32. See Tiernan 


interest see 


and assess- 


v. Granger, 65 Ill. 351 (apparently 
recognizing rule). 
Adjustment of rents, profits, and 


interest see infra §§ 594-600. 


38. U. S.—Hunt y. 


Rousmaniere, 1 
Stel a Tokay CO sre ts 


Ala.—Gachet v. Morton, 181 Ala. 
179, 61 So. 817; Homan v. Stewart, 
103 Ala. 644, 16 So. 35; Bogan v. 
Daughdrill, 51 Ala. 312. 


Ga.—Burkhalter 
344, 82 S.E. 1059. 


Ill—Rampke vy. Buehler, 
384, 67 N.E. 796. 


Md.—Lithicum: v. Washington, ace 
Elec. R. Co.,-124 Md. 263, 92 A. 917 


N. J.—Patterson vy. J. D. ners 
Lumber Co., 93 N. J. Eq. 446 [rev 92 
Ned oie 5695 114 AN 9336) ¢ Bosch 
Magneto Co. v. Rushmore, 85 N. J. Eq. 
935095 A. 6 14, 


v. Roach, 142 Ga. 


203 Ill. 


Okl.—Spradling y. Glenn, 95 OkKIl. 
Tosa oe. O24. 

Pa.—Philadelphia, ete., R. Co. v. 
Lehigh Coal, ete., Co., 36 Pa. 204. 

Tex.—Lone Star Salt Co. v. Texas 
Short Line R. Co., 99 Tex. 434, 90 


S.W. 863, 3 LRANS 828. 


Va.—Rison v. Newberry, 90 Va. 513, 
18 S.E. 916. 


W. Va.—Miller v. Jones, 68 W. Va. 
526, 71 S.E. 248, 36 LRANS 408. 


Eng.—Rudd v. Lascelles, [1900] 1 
Ch. 815. 

See Abel v. Bischoff, 99 App. Div. 
248, 90 N.Y.S. 990 [mod 185 N. Y. 568, 
77 N.E. 1181] (decree entered not 
justified by condition of cause). 


And see cases infra notes 39-41. 


39. U. S.—BEllis v. Treat, 236 Fed. 
330, 149 €.C.A. 330: 

Colo.—Starbird v. Jacobs, 46 Colo. 
507, 105° BP. 872: 

Ill.—Rampke v. Buehler, 
384, 67 N.E. 796. 

Kan.—Huey v. Starr, 
101 Pers, LOf Bs 1135. 


N. Y.—Tausk v. Siry, 110 Misc. 514, 
180 N.Y. 9: 439: 


203 Ill. 


79 Kan. 781, 


Okl.—Spradling vy. Glenn, 95 OkI. 
Thwasee PH 824. 

Pa.—Himrod v. McFayden, 283 Pa. 
103, 128 A. 733. 

Eng.—Rudd v. Lascelles, [1900] 1 
Ch. 815. 

40. Ala.—Bentley v. Barnes, 162 
Ala. 524, 50 So. 361. 

Ga.—Cobbs Land Co. v. Colonial 


Hill Co., 157 Ga. 236, 121 S.H. 395. 


Ill.—Krabbenhoft v. Gossau, 337 Il. 
396, 169 N.E. 258; Schmidt v. Barr, 
333 Ill. 494, 165 N.E. SIGHS Rss NIB 8S male 
See Kimmel v. Gray, 196 Ill. A. 406. 


SPECIFIC PERFORMANCE 


The aim of 


The 


lowa.—Coy v. Minneapolis, ete., R. 
Co., 116 Iowa 558, 90 N.W. 344. 

Wash.—Hamilton vy. Norris, 
Wash. 326, 258 -P. 4. 


See Kerwin Mach. Co. v. Baker, 199 
Mich. 122,.165 N.W. 625 (where, also, 
a provision which defendant sought 
to have insemed in decree would not 
have been of benefit to either party). 


And see cases infra note 41. 


[a] Illustrations.—(1) A decree 
for specific performance, ordering a 
conveyance subject to mortgages as- 
sumed by the purchasers, was not er- 
roneous. Krabbenhoft v. Gossau, 337 
Ill. 396, 169 N.E. 258. (2) A’ decree 
of specific performance, requiring the 
vendors to furnish a title guaranty 
policy as agreed, was not erroneous, 
in the absence of any showing that it 
was beyond their power to perform in 
this respect, where the contract pro- 
vided for the furnishing of such pol- 
icy. Ackerberg v. Dies, 269 Ill. 392, 
109 N.E. 1021. (3) A provision of a 
decree as to guarding a railroad 
crossing is proper when in conform- 
ity with the contract. Louisville, 
CtGin nie Con Ven Ullinols. Cente Rios, 
174 Ill. 448, 51 N.E. 824. (4) Where a 
contract between a landowner and 
certain real estate operators provided 
that, after the operators had sold a 
sufficient amount of the land to give 
the owner the full purchase price 
agreed upon, he was to convey the un- 
sold portions and assign the uncol- 
lected notes given by the purchasers 
to the operators, the owner was prop- 
erly required specifically to perform 
on payment by the operators of the 
balance of the purchase money owing 
to the owner under the contract. 
Cobbs Land Co. v. Colonial Hill Co., 
157 Ga. 236, 121 S.He'395. 


41. U. S.—Hunt v. Rousmaniere, 1 
Pet. 1, 7 L. ed. 27;, Hepburn y. Dun- 
lop, 1 Wheat. 179, 4 L. ed. 65; Hillis 
v. Treat, 236 Fed. 120, 149 CCA 330. 


Ark.—Barrett v. Durbin, 106 Ark. 
332, 153 S.W. 265. See Chittim v. Gos- 
sett, 148 Ark. 654, 228 S.W. 393 (the 
usual covenants in a lease contract, 
such as covenants for quiet enjoy- 
ment and as to repairs, and payment 
of taxes cannot be supplied by intend- 
ment in a decree for specific perform- 
ance). 

Cal.—Beal v. United Properties Co. 
of California, 46 Cal. A. 287, 189 P. 
346. . 

Ga.—Kraft v. Hendry, 150 Ga. 155, 
103 S.E. 169. 


Tll.—Olson v. Forsberg, 332 Ill. 266, 
163 N.E. 697; Gronowski v. Jozefo- 
wicz, 291 Ill. 066, 126 N.E. 108: Cable 
vy. Hoffman, 273 Til. 272, 112 N.E. 670. 


Iowa.—Granfield_ v. Rowlings, 53 
Iowa 654, 6 N.W. 


Kan.—Gage v. Leslie, 123 Kan. 72, 
254m. 862. 


Ky.—Lloyd v. O’Rear, 22 KyL 1000, 
59 S.W. 483. 


Md.—Lithicum v. Washington, etc., 
Elec, R. Co., 124 Md, 263, 92 A. 917. 


Minn.—Turner v. Even, 160 Minn. 
DISMLOONE NI) dole See. LeuUney, wav. 
Joyce, 132 Minn. 451, 157 N.W. 708, 
LRA1916E 1235 (specific performance 
es 

J.—Bosch Magneto Co. v. Rush- 
kh 85 N. J. Eq. 93, 95 A. 614; Swift 
v. Delaware, etc., R. Co., 66 N. J. Ea. 
452, 58 A. 939. 
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contract, the enforcement of which is decreed, must 
be the contr act which the parties actually made, 83 
as the court will not make a contract for the par- 
ties,*® and the relief granted may,*® and, in gen- 
eral, must,*! conform to the terms of the ‘contract, 


N. Y.—Caldwell v. 
Super. 523; Tausk v. Siry, 110 Misc. 
514, 180 N.Y.S. 439. 


N. C.—Harper v. Battle, 180 N. C. 
375, 104 S.B. 658, 20 ALR 357. See 
Crawford v. Allen, 189 N. C. 434, 127 
S.E. 521 (apparently recognizing rule). 

Or.—West v. Washington R. Co., 
49 Or. 436, 90 P. 666. 

Pa.—Himrod v. McFayden, 283 Pa. 
103, 128 A. 733; Philadelphia, etc., R. 
a v. Lehigh Coal, etce., Co., 36 Pa. 


Croft, 54 N. Y. 


Ss. D.—Dalton v. Snyder, 43 S. D. 
401, 179 N.W.. 493. 


Tex.—Richards v. Calley, (Civ. A.) 
28 S.W.(2d) 1095 [conforming to an- 
swer to certified question dealing 
with other matters 23 S.W.(2d) 684 
(mod 25 S.W.(2d) aol Rae v. 
Smith, (Civ. A.) 184 S.W. 


Vt.—Smith & Nye v. oe 94 Vt. 
200) LAO RA 2: 


Va.—Sale v. Swann, 138 Va. 198, 120 
S.E. 870; Dickenson v. Scott, 119 Va. 
497, 89 S.E. 869; Pence v. Life, 104 
Va. 518, 52 S.E. 257; Rison v. New- 


berry, 90 Va. 513, 18 S.E. 916. 
Wash.—State v. Mackintosh, 99 
Wash, 341, 169 P. 831; Richardson y. 


Sears, 74 Wash. 499, 133 P. 1010: 


W. Va.—Miller v. Jones, 68 W. Va, 
526, 71 S.E. 248, 36 LRANS 408. 


Wis.—Cutter v. Greene, 185 Wis. 
TGS OT ING Wi esos 
Eng.—vVickers v. Hand, 26 Beav. 


630, 538 Reprint 1041. 
See Courcier v. Graham, 2 Ohio 341, 
And see cases supra notes 38, 39. 


[a] Illustrations.—(1) On a bill 
specifically to perform an agreement 
to give bond for the faithful perform- 
ance of a contract to save the obligee 
harmless in respect of Suits against 
him, equity will enforce the agree- 
ment in its own language and leave it 
to courts of law to decide the extent 
of the indemnity. Bosch Magneto Co. 
v. Rushmore, 85 N. J. Eq. 93, 95 WA. 
614. (2) Where an exchange contract 
provided that each party should as- 
sume an indebtedness against the 
land conveyed to him, judgment re- 
quiring each to take land only subject 
to the indebtedness against it was 
erroneous. Richards v. Calley, (Tex. 
Civ. A.) 28 S.W.(2d) 1095 [conform- 
ing to answer to certified questions 
dealing with other matters (Commn. 
A.) 23 S.W.(2d) 584 (mod 25 S.W. (2d) 
329)]. (3) Where a contract for the 
exchange of lands provided that de- 
fendants should receive a cash pay- 
ment of one thousand five hundred 
dollars and be given a second mort- 
gage for three thousand two hundred 
and fifty dollars on the lands which 
they were to transfer, a decree for 
specific performance of the contract, 
which gave complainants, who, pend- 
ing the date of the contract and of 
the decree, had paid off a second mort- 
gage on their property, the option of 
turning in the mortgage in lieu of 
the cash payment, etc., Was erroneous, 
as defendants did not assume pay- 
ment of the second mortgage on com- 
plainants’ property, and might not 
have intended ever to satisfy the 
same. Gronowski v. Jozefowicz, 291 
Ill. 266, 126 N.E. 108. (4) In a suit 
to enforce specific performance of a 
eontract by which defendant agreed 
to transfer certain mining claims to 
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at least so far as is practicable under the circum- 
stanees,#2 and, subject to the rules permitting, un- 
der certain cireumstances, specific performance as 
to a substantial part of the contract, with com- 
pensation as to other matters,** the relief granted 
should include the enforcement of the entire con- 
But where exact enforcement of the con- 
tract is impracticable, plaintiff may sometimes have 


tract.*4 


a corporation, Y 
sideration of the transfer to him of 
all the capital stock of the corpora- 
tion, and to transfer to other parties 
to the contract a certain percentage 
of the shares, a decree directing the 
transfer to such other parties of in- 
dividual interests in the mining claim 
was erroneous. Ellis v. Treat, 236 
Fed. 120, 149 CCA 330. (5) Where a 
contract by which a person who was 
agent for various insurance compa- 
nies agreed to procure for another 
such agencies and to refrain from 
acting as agent for such companies, 
since the contract did not bind the 
promisor absolutely to obtain such 
agencies for such others because the 
companies might not consent, at most 
the court could direct the promisor to 
endeavor in good faith to obtain the 
agencies. Kelsey v. Distler, 141 App. 
Div. 78,125 N.Y.S. 602. (6)2Where a 
railroad right of way deed bound the 
company to maintain two farm cross- 
ines, a decree of specific performance, 
declaring that complainant was en- 
titled to enjoy an easement for it- 
self, its agents, ete., on foot or in 
vehicles, over the land was erroneous 
as in effect authorizing a highway 
instead of the farm crossing provided 
for in the deed. W. M. Ostrander, 
Inec., v. United New Jersey R. & Canal 
Come swN, Ui LUGO 40,) GAM ACE BLS (i, 
Where a covenant for the establish- 
ment of a crossing over a railroad 
company’s right of way provided for 
a particular kind of crossing, a court 
of equity cannot direct a different 
sort of crossing. Linthicum v. Wash- 


ington, B. & A. Electric R. Co., 124 
Md. 2638, 92 A. 917. (8) Under a pro- 
vision in a lease for renewal, the 


lessees were not entitled to execution 
in duplicate, and a provision in the 
decree for specific performance for 
such execution and for delivery of a 
copy to each party was erroneous. 
King v. Prospect Point Fishing Club, 
126 Md. 2138, 94 A. 780. (9) Delivery 
of a deed in advance of the payment 
ut the price may be ordered where 
the contract so provides. Granfield 
v. Rowlings, 53 Iowa 654, 6 N.W. 31. 
(10) Decree for lessee should secure 
his contract privilege of exercising an 
option to purchase during the term. 
West v. Washington R. Co., 49 Or. 
436, 90 P. 666. (11) Equity will not 
compel a mortgagee to take what 
he has not agreed to take to relieve 
the premises of operation of liens or 


encumbrances in order to give the 
purchaser a clear title. Degheri v. 
Carobine, 102 N. J. Eq. 264, 140 A. 


406 [rev 100 N. J. Eq. 493, 135 A. 518], 
(12) Objection to a judgment requir- 
ing specific performance of a _ con- 
tract to purchase realty, on the 
ground that it required defendant to 
assume a mortgage on the property, 
was without merit although the con- 
tract itself showed that the property 
was to be conveyed free and clear 
from all encumbrances whatsoever, 
except certain taxes and restrictions 
and reservations then of record, 
where the decree provided that pay- 
ments should be made by defendant 
only upon the tender by plaintiff of 
@ guaranteed certificate of title as 
provided for by the contract. Jack- 


SPECIFIC PERFORMANCE 


so eonform.*® 


to be formed in con-fson v. Snow, 62 Cal. A. 56, 216 P. 60. 


(13) Decree of specific performance of 
an antenuptial contract, which direct- 
ed defendant to make a full and com- 
plete release of all interest in the 
estate of his wife, was too broad, and 
was limited to declare the contract 
binding and to order defendant to 
keep it according to their terms. 
Smith & Nye v. Munsel, 94 Vt. 201, 
110 A. 12. (14) In an action to en- 
force a promise to give plaintiff an 
interest in property bought by de- 
fendant at a foreclosure sale, the 
court cannot require defendant to 
purchase plaintiff's interest at the 
valuation to be fixed by a referee, or 
else to submit to a sale of the prop- 
erty. Goldman v. Cohen, 167 App. 
Div.'666, 153) INGY:S; ) 41. ne Gib) pinta 
suit by a wife against her husband 
for specific performance of an oral 
agreement, in consideration of dis- 
missal of divorce proceedings where- 
by the husband was to transfer to the 
wife a one-half interest in his busi- 
ness, a judgment decreeing that plain- 
tiff had a one-half interest in such 
business, and requiring plaintiff to 
account every six months for increase 
and income as long as the business 
should continue, was erroneous. Hart 
v. Hart, 188 App. Div. 283, 176 N.Y.S. 
790. (16) A corporation controlled 
by L made a contract of sale of land 
to a partnership, composed of .L and 
plaintiff. Plaintiff sued the corpora- 
tion and L for specific performance. 
L contended and testified that the 
contract had been forfeited, and that 
the. contract price was greater than 
claimed by plaintiff, and aided the 
corporation throughout the litigation, 
but insisted that, if specific perform- 
ance should be granted, he was en- 
titled to participate in the fruits of 
the litigation. It was held that plain- 
tiff's interest was not increased by 
the inconsistent acts of L, so as to 
entitle plaintiff, on specific perform- 
ance being granted substantially on 
the terms claimed by him, alone to 
perform on the part of the purchas- 
ers, to the exclusion of L. Whipple 
v. Lee, 58 Wash. 253, 108 BP. 601. 


[b] Terms of contract as re- 
formed (1) are to be given effect as 
far as possible. Rogers v. Hinckle, 
249 Fed. 548, 161 CCA 474. (2) Where 
a contract for the sale of land which 
required the purchaser to give a 
mortgage for the balance due was re- 
formed by the court to conform to the 
agreement that he should assume an 
existing mortgage for that amount, 
the court in decreeing specific per- 
formance against the vendor should 
direct that the deed executed in con- 
formity with its judgment should 
contain a provision requiring the 
grantee to assume personal liability 
for the mortgage. Dalton v. Snyder, 
43S. D. 401, 179 Now. 493. 


[ec] Contract to give mortgage.— 
In consolidated actions by a dealer 
against the owner of real property for 
specific performance of a contract to 
secure, by mortgage, money advanced 
for repairs to a house, and by a con- 
tractor against the dealer and defend- 
ant in the first-mentioned action, for 
the balance due the contractor for 
making such repairs, where the claim 
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approximate relief in some other form which will 
secure to him the substantial advantages of the con- 
tract,*® and where performance has been delayed or 
prevented by defendant so that relief conforming 
to the literal terms of the contract would be inequi- 
table to plaintiff, or impossible, the relief need not 
So, where it would be inequitable 
to refuse specific performance of an oral contract 


of the contractor was not a personal 
liability of the dealer nor a lien 
against the premises, it is error to di- 
rect the dealer to pay the contractor 
the balance due him, and include such 
payment in the mortgage given by 
the owner. Hollister v. Sweet, 32 S. 
D. 141, 142 N.W. 255. 


{d] Contract containing alterna- 
tive provisions.—A decree for specific 
performance of a contract to sell land 
must follow the substantial, if not 
the precise, terms, of the contract, so_ 
that it cannot be entered where the 
contract is alternative in favor of the 
purchaser, permitting him to perform 
or to forfeit a payment for breach. 
Carter v. Smith, (Tex. Civ. A.) 184: 
S.W. 244. ; 


42. Harper v. Battle, 180 N. C. 375, 
104 S.H. 658, 20, ALR 357° Sate ve 
Swann, 138 Va. 198, 120 S.E. 870. 


43. See supra §§ 54-64. 


44. Beal v. United Properties Co. 
of California, 46 Cal. A. 287, 189 P. 
346; Rison v. Newberry, 90 Va. 5138, 
18 S.E. 916. See Bilansky v. Hogan, 
190 Mich. 463, 157 N.W. 13 (specific 
performance will not be decreed un- 
less the court can, at the time, en- 
force the whole contract on both 
sides, or such part of it as the court 
can ever be called upon to enforce). 


[a] Separable provision not sup- 
ported by consideration.—In a suit by 
the purchaser for specific perform- 
ance of a contract to sell land and 
for the payment by defendant of com- 
missions for its sale, the agreement 
to pay commissions being without 
consideration, but separable from the 
sale contract, specific performance 
may be decreed without awarding 
commissions. Welch v. Holmes, 220 
Mich. 584, 190 N.W. 644. 


45. Weidenbaum vy. Raphael, 83 N. 
Jo Bqe “175790 VALS 683 > Bennetts 
Abrams, 41 Barb. (N. Y.) 619; Harper 
v. Battle, 180 N. C. 375, 104 S.B. 658, 
20 ALR 357 [quot Cyc]; Rector, ete., 
of St. David’s Parish v. Wood, 24 Or... 
396, 34 P. 18, 41 AmSR 860. 


[a] Illustrations.—(1) Where de- 
fendant agreed to discharge a mort- 
gage not yet due on the land, the de- 
cree should provide that, on defend- 
ant’s failing to procure a discharge, 
the amount of the mortgage be made 
by execution and the money paid in- 
to court, to be invested for that pur- 
pose. Bennett v. Abrams, 41 Barb. 
(N. Y.) 619. (2) Where defendant, a 
quarryman, was unable, because of 
insolvency, to supply the stone con- 
tracted for and necessary to comple- 
tion of plaintiff’s building, the decree 
permitted plaintiff to enter on defend- 
ant’s premises and use his machinery 
for the purpose of procuring the 
stone. Rector, ete., of St. David’s 
Parish v. Wood, 24 Or. 396, 34 P. 18, 41 
AmSR 860. ° 


Additional and alternative relief 
see infra §§ 581-613. 


Relief to defendant and perform- 
ance by plaintiff see supra §§ 615-621. 


46. Colo.—Price v. Immel, 48 ‘ 
163, 109 P. 941. ae 


Til.—Krabbenhoft v. Gossau, 337 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number: 
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for the sale of real property, it has been held that 
defendant vendor may not successfully complain of 


enforcement in a manner the most favorable to him 


of all possible alternatives.47 


Contract provision as to form of relief. Notwith- 
standing a provision in a contract that, in ease of 
breach, an injunction to prevent further breach and 
a decree for specific performance may be had, the 
court is not bound to grant the relief so provided 
for unless, under the particular circumstances, the 
granting of such relief would accord with well es- 
tablished principles and rules of equity.*§ 


Matters reserved by contract for defendant’s de- 
termination. According to some eases, although the 
right or privilege to pass on certain matters prelim- 
inary to performance, is reserved to defendant by 
the contract, if he acts, or fails to act, arbitrarily 
and without right, the court may itself pass on such 
matters, either by itself*® or under certain circum- 
stances, through a person designated by it.*? 


Time for performance of decree.®! The court 
may,°” and, usually, should,®* fix a time for the per- 
396, 169 N.E. 258. Ala. 47, 


Ky.—Chesapeake & O. Ry. Co. v. 
City of Dayton, 177 Ky. 502, 197 S.W. 
969 [mod on other grounds 199 S.W. 
25]. 


TOS peo acts 


Mass.—Dresel v. Jordan, 104 Mass. 


SPECIFIC PERFORMANCE 


82 So. 7. 
Colo.—Price v. Immel, 48 Colo. 163, 


Ill.—Thayer v. Wilmington Star 
Mining Co., 105 Ill. 


N. C.—Bateman v. Hopkins, 157 N. 


[58 C.J.] 1223 


formance of the terms of the decree, the time fixed 
to be reasonable under the circumstances ;°* but the 
mere fact that the time is not fixed in the decree 
itself is not necessarily error where the .court ex- 
pressly retains jurisdiction for the enforcement of 
the decree.>® 


Option as to performance. Ordinarily, a decree 
for specifie performance should not leave the mat- 
ter of performance optional with either party.°° 


[§ 576] 2. Property and Title.*7 Subject to cer- 
tain qualifications in respect of the enforcement of 
partial performance with or without compensation,** 
a person may not be compelled to transfer or con- 
vey property other than that which by his contract 
he agreed to transfer or convey,°® nor may a party 
be compelled to accept property or an interest there- 
in other than that for which he contracted.°° 


[§ 577] 8. Method and Terms of Payment and 
Amount Payable.®! While, in accordance with gen- 
eral rules,®? the relief granted, in respect of the 


58. See supra §§ 54-64. 


59. Beal v. United Properties Co. 
of California, 46 Cal. A. 287, 189 P. 
346; Burkhalter v. Roach, 142 Ga. 
344, 82 S.B. 1059; McConnell v. Dun- 
lap, Hard (Ky.) 41, 3 AmD 723; Webb 
v. Conn, 1 Litt. (Ky.) 82, 13 AmD 225; 


540. 


407 C. 470, 73 S.B. 133, AnnCas1913C 642.| Richardson v. Sears, 74 Wash. 499, 
N. J.—King v. Ruckman, 24 N. J. ps : 133 P. 1010. See D. W. Alderman & 
Bq. 558. 285 SW. Sid; Kalkiosh v, Haney, 4 | Sons Co. v, McKnight, 95 8. C, 245, 78 
Leuf Labar, 280 Pa.| Tex. Civ.-A. 118, 23 S.W. 420 " | 8:E. 982 (in a suit for specific per- 
Pa.—Leufgreen v. Labar, g : Te : renee ; formance of contract for sale of land 
215, 124 A. 448. Utah.—Le Vine v. Whitehouse, 37|by the acre, small triangle claimed 
[a] Where defendant has put af Utah 260, 109 P. 2, AnnCas1912C 407. | by ine person not a party held to be 
out of his power to perform in litera ASIA OHe : excluded). 
i — y of Bremerton v. Brem- 
accordance with the contract, he may erton Water, etc., Co., 88 Wash. 362, fa]? Titesttations Chim Wienenea 


be compelled to perform in a practi- 
cable way that will carry out the pur- 
pose and spirit of the contract. 
Chesapeake & O. Ry. Co. v. City of 
Dayton, 177 Ky. 502, 197 S.W. 969 
[mod on other grounds 199 S.W. 25]. 


47. Belongia v. Belongia, 193 Wis. 
419, 214 N.W. 340. 


153 P. 372. 


53. 
(Ont.) 244. 


S.W. 


48. Oregon Growers’ Co-op. Ass’n 54. 
v. Lentz, 107 Or. 561, 212 P. 811. 233 P. 1027. 
notes 52, 53. 
49. Reilly v. Reilly, 135 Iowa 440, 
110 N.W. 445; Louis K. Liggett Co, 55. 
vy. Rose, 152 Md. 146, 136 A. 651; Com-| 139 N.E. 405. 
pare Goldberg v. Feldman, 108 Md. [a] Thus, 


330, 70 A. 245 (where relief was. de- 
nied). 
[a] TIllustrations—(1) In decree- 


McDonald v. Elder, 3 Grant Ch. 
See Chesapeake, etc., R. 
Co, v. City of Dayton, 177 Ky. 502, 197 
969 —-mod 199 S.W. 25] (where 
time for performance was fixed). 
see cases supra note 52 


Steele v. Burrows, 118 Kan. 90, 
And see cases supra 


Hess v. Weicker, 


in a purchaser’s suit 
specifically to’ enforce an option to 
purchase, where the decree provided 
for execution of a deed by the master 


contract for a sale of land in a speci- 
fied tract did not include shore lands, 
a decree of specific performance, re- 
quiring the vendor to convey the 
shore lands in front of the tract, was 
erroneous, Richardson v. Sears, 74 
Wash. 499, 133 P. 1010. (2) Ina suit 
for specific performance of a contract 
by a corporation to issue bonds pay- 
able in fifty years, secured by a deed 
of trust, the court cannot require the 
issuance of evidences of indebtedness 
payable forthwith and _ enfor'ceable 
through foreclosure of a lien. Beal 
v. United Properties Co. of California, 
46 Cal. A. 287, 189 P. 346. (3) When 
an agent consummated a purchase of 
land under an agreement that he 
should have a one-sixth interest in 


And 


308 Ill. 270, 


ing specific performance of a con- 
tract to lease, requiring the lease to 
be guaranteed to the lessor’s satis- 
faction, the court may approve the 
guarantors where, under the contract, 
defendant lessor did not have the 
right arbitrarily to reject a satisfac- 
tory guarantor. Louis K. Liggett Co. 
v. Rose, 152 Md. 146, 136 A. 651. (2) 
Where there was an oral agreement to 
convey certain premises when the 
promisors were “through with it,” the 
promisees had performed their part 
of the agreement, and the promisors 


repudiated the agreement, the court | 


directed a conveyance, subject to the 
homestead rights of the promisors. 
Reilly v. Reilly, 135 Iowa 440, 110 
N.W. 445. 

50. Coale v. Barney, 
(Md.) 324. 

51. Wime for performance of de- 
crees in equity in general see Equity 
§ 869. 

52. 203 


1 (Gill. .& J. 


Ala.—Morgan v. Lewis, 


in chancery on refusal by defendants, 
the court expressly retaining juris- 
diction for the execution of the de- 
cree, the decree was not open to the 
objection that it was unfair because 
it did not set the time within which 
complainant was to tender the bal- 
ance of the purchase price, for the 


| chancellor would require tender with- 


in a reasonable time in accordance 
with the decree; so aS to protect the 
rights of all parties. Hess v. Weic- 
ker, 308 Ill. 270, 139 N.E. 405. 


56. Thompson v. Burns, 15 Idaho 
572,99 P: 1115. Witte v. Barry, (Tex. 
Civ. A.) 16 S.W.(2d) 548. 


[a] Option to plaintiffi.—Where 
specific performance is decreed, the 
contract is merged in the decree, and 
it must not be so entered as to leave 
it optional with plaintiff whether he 
will perform. Thompson v. Burns, 15 
Idaho 572, 99, Bs 111. 


57. Terms and form of conveyance 
or transfer see infra § 578. 


the tract conveyed to his principal, 
the agent was not entitled to a de- 
eree in his suit for specific perform- 
ance for the whole of his interest in 
any particular portion of the land, but 
could only have decree for a one-sixth 
undivided interest of, the whole. 
Brooke v. Quigley, 33 Cal. A. 484, 165 
Paslode 


60. McClain v. Roberts, 194 Iowa 
1026, 187 N.W. 444; Ellicott v. White, 
43 Md. 145; Rison v. Newberry, 90 
Va. 513, 18 S.E. 916. Compare Bow- 
man v. Waugh, 223 Ill. A. 563 (decree 
as to title was not objectionable). 


{a] Thus the court cannot compel 
acceptance of a lease where the fee 
was bargained for. Ellicott v. White, 
43 Md. 145. 


61. Relief to defendant vendor in 
respect of punenene price in general 


see infra § 


62. See supra § 575, 


1224 [58 C.J.] 


method or medium,*? and terms,** of payment should, 
as far as possible, conform to the applicable provi- 
sions of the contract, defendant’s prevention of per- 
formance in accordance with the terms of the con- 
tract,®> or impossibility of performance in accord- 
ance with the strict terms of the contract, because 
of lapse of time®® or other eventuality,°’ may au- 


63. Cal.—Waldeck v.,Hedden, 89 


Cal, A. 485, 265 P. 340. 


Ind.—Ryan v. Evans, 195 Ind. 570, 
145 N.E. 6. 

N. J.—Patterson v. J, D. Loiseaux 
Lumber Co., 93 N. J. Eq. 446, 116 A. 
697 [rev 92 N. J. Eq. 569, 114 A. 336]. 


N. Y.—Roberts v. Hoberg, 212 App. 
Div. 595, 209 N.Y.S. 4387. 


Pa.—Philadelphia, ete., R. Co. v. 
Lehigh Coal, etc., Co., 36 Pa. 204. 

Wash.—Constantine v. Caswell, 
Viera, (oul El Bee fc 

[a] Payment in chattels.—Where 
payment to be in chattels cannot de- 
cree payment in money. Constantine 
vo Caswell, 46 Wash. 651, 91 Poi. 


[b] Purchase-money mortgage.— 
Where memorandum for the sale of 
realty, reciting receipt of $500; 
“Price of $58,000. First mortgage 
$28,000; second purchase money 
mortgage, $20,000 (seller has 
the option to have the second mort- 
gage amortized at the rate of $1,000 
per year), additional $1,000 to be paid 
on the signing of the contract, .. . 
$8,500 to be paid on the delivery of 
the deed,” held that judgment for the 
vendee properly required the vendor 
to take the second mortgage for twen- 
ty thousand dollars subject to the ex- 
isting first mortgage. Roberts v. Ho- 
bere.) 212" App. Div. 595,7 209) SNOY-S; 
437. 

[c] Assignment of land contract 
and mortgage.—Where a contract for 
the exchange of property provided 
that defendant was to procure for 
plaintiff an assignment of a certain 
land contract and a mortgage, for 
which defendant was to receive a 
eredit for each, in a certain amount, 
but did not provide that on his failure 
to secure the assignments the 
amounts should be paid in any other 
manner, upon defendant’s failure to 
procure such assignments, the court 
could not require defendant to pay 
the amounts in money. Hyland v. 
Oregon Ager? Co., 111 Or) 20250225 Ps 
728. 

[d] Exchange of property.—W here 
defendant is unable to convey, in ac- 
cordance with a contract for the ex- 
change of real property, the authority 
of the court to decree payment in 
cash has been denied. Waldeck v. 
Hedden, 89 Cal. A. 485, 265 P. 340; 
Ryan v. Evans, 195 Ind. 570, 145 N.E. 


46 


6; Sternberger v. McGovern, 56 N. Y. 
oe Compare cases infra § 601 note 76 
fa]. 

64. I1l.—Cable v. Hoffman, 273 Iil. 


DH. WO INplo. COE 
Minn.—Turner v. Even, 160 Minn. 
Oe 990 NeW ols 
Pa.—Himrod v. McFayden, 282 Pa. 
103, 128 A. 733; Philadelphia, etc., R. 
Co. v. Lehigh Coal, etc., Co., 36 Pa. 
204. 


Tex.—Stevens v. Palmour, (Civ. A.) 
269 S.W. 1057. 

Wash.—Wright v. Suydam, 
Wash, 530, 108 PR. 610; 110) BP. 8) 

Va.—Pence v. Life, 104 Va. 518, 52 
S.E. 257. 


W. Va.—Miller v. Jones, 68 W. Va. 
526, 71 S.E. 248, 36 LRANS 408. 


59 


SPECIFIC PERFORMANCE 


Wis.—Cutter v. Greene, 185 Wis. 


168, 201 N.W. 378. 
And see cases passim this section. 


[a] Illustrations.—(1) Provision 
of a contract permitting the purchas- 
er of land to tender the purchase 
price due and to demand a deed at 
any time must be given effect. Him- 
rod v. McFayden, 282 Pa. 103, 128 A. 
733. (2) Requirement in a decree of 
payment of the purchase price before 
the vendor furnished complete mer- 
chantable abstract or merchantable 
title guaranty policy was erroneous 
where the contract provided for pay- 
ment when the abstract or policy was 
furnished. Cable v. Hoffman, 273 Ill. 
202, 212. NBs 6708 (3) Vendor who 
contracted to sell certain real prop- 
erty, the purchase price to be se- 
cured by a mortgage payable in cer- 
tain specified installments, could not 
be compelled to transfer, on an an- 
nual ground rent of a specified amount 
the principal to be extinguished in 
the same amounts and at the same 
time as the payments under the mort- 
gage were to be made, especially 
where, contrary to the intention of 
the vendor, the payments under the 
ground-rent plan would go to trus- 
tees under a mortgage of the prop- 
erty and not to the vendor. Philadel- 
phia, etc., R. Co. v. Lehigh Coal, etc., 
Co., 36 Pa. 204. (4) Judgment grant- 
ing the purchaser specific perform- 
ance of a contract for the sale of land, 
which directed that the vendor’s lien 
notes should bear the same date as 
the deed to be executed by the vendor, 
and which probably would not be 
final for three years, was inequitable 
to the vendor, as permitting the pur- 
chaser to occupy and enjoy the land 
without paying interest on the pur- 
chase price or rent. Stevens v. Pal- 


mour, (Tex. Civ. A.) "269'-Sow. L057 
65. Colo.—Price v. Immel, 48 Colo. 
TOS y LO ees Occ 


Md.—Louis K. Liggett Co. v. Rose, 
152 Md. 146, 136 A. 651. 


N. J.—King v. Ruckman, 24 N. J. 
Eq. 556. 


Pa.—Leafgreen vy. Labar, 
215, 124 A. 443. \ 


R. I.—Najarian v. Boyajian, 48 R. 
PL2LSN VSG A T6Ts 


W. Va.—Hogg v. McGuffin, 67 W. 
Va. 456, 68 S.E. 41, 31 LRANS 491. 


Wis.—Cutter v. Greene, 185 Wis. 
G8) 201 UNE We Sitios 


[a] Time for payment.—(1) Where 
the postponement of the execution of 
a contract for the sale of real es- 
tate has been occasioned by the fault 
of the defendant vendor, the pur- 
chaser may have the same length of 
time in a decree for the specific per- 
formance of the contract for the pay- 
ment of the price that the contract 
provides. Price v. Immel, 48 Colo. 
163, 109 P. 941; King v. Ruckman, 24 
N. J. Eq. 556. (2) In decreeing spe- 
cific performance of a contract to 
lease, the date set as the starting 
point should be retained for the com- 
putation of the term, but the begin- 
ning of the payment of rental is a 
matter for decree to determine. Louis 
K. Liggett Co. w. Rose, 152 Md. 146, 
136 A. 651. (3) Ina case in which the 


280 Pa. 


[§ 577 


thorize or require a departure from the strict terms 
of the contract, although even where defendant ven- 
dor has improperly refused to convey, where the 
period of delayed payments provided for by the 
contract has expired, the court has declined to allow 
him a further period.°® 
tive provisions,®® and of a provision not more oner- 


The propriety of alterna- 


purchaser was in default, the ven- 
dors were entitled to a decree as of 
the date they tendered the deed, where 
the abstract of title was then in due 


form, showing merchantable title. 
Cutter v. Greene, 185 Wis. 163, 201 N. 
W. (3:73: 

[b] Medium or method of pay- 


ment.—(1) Although the contract pro- 
vided for payment by the transfer of 
chattels, where defendant purchaser 
had sold the chattels to a third person, 
payment in money might be required. 
Jones* vi, Dale, s1640Ont. TATA} 162). eke 
one is entitled to specific performance 
of a contract for exchange of cor- 
porate stock, and one of the parties 
transfers to an innocent purchaser 
the stock which he is to transfer in 
exchange, equity may give the other 
party a charge on the purchase mon- 
ey yet in the hands of the purchaser. 
Hogg v. McGuffin, supra. 


[ce] Purchase-money mortgage.— 
(1) A mortgage, contemplated by the 
parties to a partially performed oral 
land contract, should run from deliv- 
ery of the deed, in decreeing specific 
performance. - Najarian v. Boyajian, 
48 R. I. 213, 136 A. 767. (2) An objec- 
tion to a decree for specific perform- 
ance for a purchaser that it was im- 
possible to comply with his agreement 
to give a mortgage to mature in four 
years, that period having already ex- 
pired, was not tenable where such im- 
possibility was caused by the ven- 
dor’s delay in hastening a foreclosure 
suit by which he was to acquire ti- 
tle and which he agreed to prosecute 
with diligence. Leafgreen v. Labar, 
280 Pa. 215, 124 A. 443. 


66. Rogers v. Hinckle, 249 F. 548, 
161 CCA 474; Sale v. Swann, 138 Va. 
198, 120 S.E. 870. 


[a] Rule applied where the time 
for payment of installments by de- 
fendant purchaser had elapsed pend- 
ing the litigation. Sale v. Swann, 138 
Va. 198, 120° SsHt 870; 


67. Weidenbaum vy. Raphael, 83 N. 
Je EG. TO OAL RG Sse 


[a] Death of purchaser.—Where 
a married woman agreed to purchase 
Jand, to assume a mortgage thereon, 
and to give a purchase-money mort- 
gage for part of the purchase price, 
and died before the day fixed for pass- 
ing title, leaving infant heirs, in a suit 
by her administrator for specific per- 
formance it was held that, although 
the personal estate was insufficient to 
pay the price, and the infant heirs 
could not make any valid contract or 
give a bond for further payments, a 
decree could be made, subject to the 
consent of plaintiff, for conveyance 
upon payment of the price, less the 
existing mortgage. Weidenbaum vy. 
Raphael, 83 N. J. Eq. 17, 90 A. 683. 


68. Crockett v. Gray, 39 5 
18 P. 905. 5k mea 


Time for payment on requiri ay- 
ment to defendant vendor in ‘eonen 
see infra § 620. 


69. Price v. Immel, 109 P. 941, 48 
Colo. 163; Prichard v. Mulhall, 140 
Iowa 1, 118 N.W. 43. 


[a] IUustrations.—(1) Where a 
contract for the sale of real estate 
provided for notes for the. unpaid 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 577] 


ous than the terms of the contract,’° as to payment, 
has been recognized. So reasonable provision may 
be made in the decree to give plaintiff purchaser 
an opportunity to carry out its provisions.74 
the contract is silent as to the terms and conditions 
of a purchase-money mortgage, the court may pro- 
vide that the mortgage shall contain the usual terms 


price secured by deed of trust on the 
premises, the objection to a decree for 
specific performance at the suit of the 
purchaser, which provides for the pay- 
ment of the price in cash, is cured by 
a provision giving the vendor the 
right to elect to take part cash and 
notes for the balance in conformity 
to the contract. Price v. Immel, 48 
Colo. 163, 109 P. 941. (2) But it was 
held that, in a suit to compel specific 
performance of a land contract by 
the purchaser, a decree giving defend- 
ant the option to settle according to 
the contract or to pay the full pur- 
chase price, with interest, was prop- 
er. Prichard v. Mulhall, 140 Iowa 1, 
118 N.W. 43. 


70. Wilson y. Beaty, (Tex. Civ. A.) 
211K S.W. 524. 


{a] Contract providing option not 
exercised by purchaser.—A decree in 
suit for specific performance requir- 
ing defendant purchaser to execute 
one promissory note instead of an in- 
definite number was not more oner- 
ous than the terms of the sale con- 
tract which contemplated several 
notes and in which defendant pur- 
chaser was given the privilege of pay- 
ing off all or any part of the notes 
at any time within the limit of five 
years, where the decree would compel 
defendant to pay no more than if he 
had given a number of notes, and he 
was not prejudiced thereby, especially 
where he refused to exercise his op- 
tion to have several notes. Wilson v. 
Beaty (Tex. Civ. A.) 211 S.W. 524. 


71. Noyes v. Bragg, 220 Mass. 106. 
107 N.E. 669. 


[a] Notice by defendant vendor.— 
A decree of specific performance held 
properly to provide for passage of 
papers at the registry of deeds, and 
to require defendant vendor to give 
plaintiff purchaser forty-eight hours’ 
notice of the time defendant would be 
prepared to deliver the deed. Noyes 
v. Bragg, 220 Mass. 106, 107 N.E. 669. 


72. WHarrel v. Neef, 80 Kan. 348, 102 
RP. 838. 
73. Adjustment of rents, 


profits, 
and interest see infra §§ 594-600. 


Contract provision for interest see 
infra § 594. 


Provisions as to taxes and assess- 
ments in general see infra § 593. 


74, Ill.—Lidikevicy v. Kopala, 315 
Ill. 404, 146 N.E. 461; Thayer v. Wil- 
mington Star Mining Co., 105 Ill. 540. 


Ky.—Altoona Trust Co. v. Ison, 170 
Kyan106,) 186 (S)Werbl 5) imod W711 key. 
217, 188 S.W. 344]. 


La.—Tridico v. Merenda, 
1063, 120 So. 857. 


Mass.—Noyes v. Bragg, 220 Mass. 
106, LOT INE, 669° 


Mich.—Mentlikowski v. Wisniewski, 
139 N.W. 874, 173 Mich. 642. 


Neb.—Paulman v. Cheney, 18 Neb. 
392, 25) IN. W.. 495. 


N. J.—Jersey City v. Flinn, 78 A. 
391; Jersey City v. Jersey City Wa- 
ter Supply Co., 76 N. J. Eq. 607, 76 A. 
3 [mod on other grounds 74 N. J. Eq. 
104, 70 A. 497]. 


N. C.—Hooper 
236, 81 S.E. 1063. 


167 La. 


v. Davies, 166 N. C. 
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Where 


N. D.—Baldwin vy. Opsvig, 56 N. D. 
698, 219 N.W. 112. 

Wash.—Martin  v. 
Wash. 344, 235 P. 787. 


W. Va.—Miller v. Jones, 68 W. Va. 
526, 71 S.E. 248, 36 LRANS 408. 


Wis.—Inglis v. Fohey, 136 Wis. 28, 
116 N.W. 857. 


{a] Installments not due.—(1) 
Payment of an installment of the 
price, not yet due, should not be re- 
quired. Boston v. Nichols, 47 Ill. 
Sie (2) Although a purchaser of 
land sold to be paid for in install- 
ments.may be entitled to specific per- 
formance for breach of contract by 
the vendor, the court cannot compel 
the vendor to receive the price until 
it is due and payable under the agree- 
ment. Noyes v. Bragg, 220 Mass. 106, 
107 N.E. 669; Miller v. Jones, 68 W. 
Va. 526, 71 S.E. 248, 36 LRANS 408. 
Compare Paulman v. Cheney, 18 Neb. 
392, 25 N.W. 495 (decree directing 
payment of price before it is due not 
set aside on behalf of vendor). 


[b] Deductions for payments to 
third persons or for contract provi- 
sions not performed.—(1) Where the 
assignee of the purchaser assumes 
and agrees to pay the mortgages on 
the land, the amount to be deducted 
from the purchase price, such provi- 
sion and the provisions of the original 
contract and payments made under 
such contract will determine the 
amount payable. Baldwin v. Opsvig, 
56) IN. DS 698, 209i ING Wie de2es 8 C2)) Via va 
vendor’s suit for specific performance 
of a land sale contract providing that 
the purchaser should apply to the bal- 
ance of the purchase price three 
fourths of the net income of the prem- 
ises each year after deducting water 
assessments, the judgment was erro- 
neous, where it included in_ the 
amount which was to be paid to plain- 
tiff the sum paid by plaintiffs for de- 
linquent water assessments to pre- 
vent foreclosure and sale of the lands, 
since, such assessments not having 
been paid and deducted, the net in- 
come payable was erroneously in- 
creased by that amount. Martin v. 
Talimany 134 Wash. .344, (235 “P.0787. 
(3) In an action specifically to enforce 
a contract for the construction of a 
waterworks system and compel a con- 
veyance to the city of the system and 
determine what amount the. city 
should pay therefor, a decree deter- 
mining that there should be deducted 
from the price agreed on the cost of 
establishing sewage and _ disposal 
works, so as to prevent contamina- 
tion of a river, which contamination 
had been contracted against, and then 
modifying such provision by giving 
the waterworks company leave to 
present a plan for preventing the pol- 
lution of the river which would be less 
expensive, and if found good the cost 
of that plan to be deducted from the 
contract price, is fair and just, ane 
affords no ground for criticism. Jer- 
sey City v. Jersey City Water Sup- 
ply Co., 76 N. J. Eq. 607, 76 A. 3 [mod 
on other grounds 74 N. J. Eq. 104, 70 
A. 497]. (4) In such case, in deter- 
mining what the city should pay in 
consideration of the conveyance, the 
court cannot charge the waterworks 
company one half the cost of build- 
ing a fence around a reservoir, be- 
cause of the provisions of the fence 


Tallman, 134 
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and conditions of a real estate mortgage.?? 

Amount payable.** 
and the amount paid thereunder govern in fixing the 
amount payable by a purchaser,’* but defendant ven- 
dor may not successfully object to a decree directing 
plaintiff purchaser to pay an amount in excess of 
that specified in the contract.7 


The provisions of the contract 


Where defendant 


act, where there was nothing in the 
contract providing for such fence. 
Jersey City v. Jersey City Water Sup- 
ply Co., supra. (5) In such case, 
where, when the city sued to compel 
the conveyance of the plant, sewers 
were built on lands of a third party 
under a license, the title to which 
Jands was liable to be terminated, 
which could be taken and closed as an 
outlet for the sewers at the will of a 
stranger, it was held, upon decree- 
ing specific performance of the con- 
tract to convey the plant, that the 
cost of adequate sewers, which might 
have to be substituted by the water- 
works company if the canal was 
closed, should not be deducted from 
the contract price, an adequate bond 
by the water company in the amount 
of such cost to reimburse the city 
for what it may be required to ex- 
pend in changing the sewers suffi- 
ciently protecting the city. Jersey 
City ve olin CNie Jen Gn )ai Seto ean 


[c] Other illustrations—(1) <A 
purchaser in a valid contract to con- 
vey real estate who has paid the price 
is entitled to a decree for specific per- 
formance, and, if there is a balance 
unpaid, the amount must be ascer- 
tained, and payment directed. Hooper 
v. Davies, 166 N. C. 236, 81 S.B. 1063. 
(2) In a suit for specifie performance, 
the allowance of a credit on the price 
for a payment of five hundred and 
twenty-five dollars and another pay- 
ment of five hundred dollars wag er- 
roneous, where there was no evidence 
that any payments except a payment 
of five hundred dollars and a payment 
of twenty-five dollars were made. 
Altoona Trust Co, v. Ison, 170 Ky. 
LOG, LSS aa Wikes OiLop tOC sit tmKay mney lize 
188 S.-W. 344]. (3) A purchaser was 
entitled to credit on the purchase 
price of an amount paid to an agent 
at the time of execution of the con- 
tract. Tridico v. Merenda, 167 La. 
1063, 120 So. 857. (4) A purchaser, 
having a contract to purchase real 
estate, agreed to convey a part of the 
premises to a third person, who 
agreed to pay therefor four thousand 
two hundred and twenty-five dollars. 
The third person paid twenty-five dol- 
lars to the purchaser, to be returned 
when a contract was entered into by 
the vendor with both parties to the 
other agreement. The purchaser ob- 
tained the legal title, and the third 
person sued for specific performance. 
It was held that a judgment award- 
ing specific performance, and requir- 
ing the third person to pay four thou- 
sand two hundred dollars into court, 
was proper, the condition for the re- 
turn of the twenty-five dollars hav- 
ing ceased to exist. Inglis v. Fohey, 
136 Wis. 28, 116 N.W. 857. (5) The 
amount of rent paid by lessees un- 
der a lease with option to purchase, 
after the commencement of a_ suit 
for specific performance of the con- 


tract to convey, was properly de- 
ducted from the purchase price. 
Mentlikowski v. Wisniewski, 173 


Mich, 642, 139 N.W. 874. 


75. Barnett v. Meisterling, 327 Ill. 
564, 158 N.E. 806. 

[a] Rule applied where the pur- 
chaser had volunteered to pay certain 
taxes and the court included in the 
decree an amount equal to the amount 
of such taxes. Barnett v. Meisterling, - 
327 Ill. 564, 158 N.E. 806. 
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avoids a decree for specific performance of some of 
several lots, by setting up the statute of frauds, a 
deposit by the purchaser on all the lots may properly 
be allowed as a credit for the lots, the conveyance ot 
The purchaser may, under cer- 
tain circumstances, be entitled to a credit for an ad- 
vaneement by way of costs properly taxed."* 
accordance with the general rule that the court may 
adapt its relief to the state of facts existing when 
the decree is entered,’® the amount payable is the 
amount due at the time of the decree,’® and the court 
may, under proper pleading and proof, include in- 
stallments of the purchase price which fall due pend- 


which is decreed.*® 


8oO 


ing suit. 


{§ 578] 4. Terms and Form of Conveyance or 
Transfer.s! While a change in conditions after the 


76. Sargent v. Realty Traders, 82 
N. J. Eq. 331, 88 A. 1048, AnnCas1915C 
488, 


77. Ackerberg v. Dies, 269 Ill. 392, 
109 N.E. 1021 (where, however, par- 
.ticular items had not been properly 
taxed). 


78. See supra § 574. 
79. Shaw v. Bayard, 4 Pa. 257. 
80. Bauer v. International Waste 


Co., 201 Mass. 197, 87 N.H. 637. 


{a] Payment of installments.—A 
purpose of a suit being to enforce 
payment of installments under a con- 
tract, and all payments under it hav- 
ing become due before entry of the 
decree, and the prayer being broad 
enough, and the parties having been 
fully heard, the decree should be for 
payment of the installments due at 
commencement of the suit, and for 
those which thereafter became due. 
Bauer v. International Waste Co., 201 
Mass. 197, 87 N.E. 637. 


81. Compliance of deed or convey- 
ance with decree see infra § 6381.. 


82. Noyes v. Bragg, 220 Mass. 106, 
107 N.E. 669. 


[a] Ilustration.—Where, 
a contract to convey land, the pur- 
chaser had accepted payment for 
rights acquired by a telephone com- 
pany, a decree of specific perform- 
ance should only require a convey- 
ance of good title subject to the tele- 
phone company’s rights. Noyes v. 
Bragg, 220 Mass, 106, 107 N.E. 669. 


83. Cutter v. Greene, 185 Wis. 163, 
201 N.W. 3738. . ‘ 


[a] To whom conveyance made.— 
The trial court was justified in enter- 
ing a decree for the conveyance to 
defendant individually notwithstand- 
ing the contract required the deed to 
run to defendant or to one whom he 
might designate, and defendant had 
designated the N Company, in view 
of defendant’s prior refusal to accept 
a deed running to the N Company, de- 
fendant’s answer alleging that he was 
ready, able, and willing to perform 
and the facts that the N Company 
was not a party to the contract or to 
the suit and that defendant was pres- 
ident of the N Company and con- 


pending 


trolled it. Cutter v. Green 5 i 
168, 201 N.W. 373. on SER Was, 
84. See cases infra this note, 


[a] Waiver shown.—(1) Where a 
vendee, in a suit for specific perform- 
ance of a contract for conveyance 
with general warranty and abstract 
of title, accepted a decree divesting 
the title of the vendor ana vesting it 
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In 


[§§ 577-578 


making of the contract,*? or the conduct of the 
prospective grantee,** may justify a departure from 
the strict terms of the contract, and the prospective 
grantee may waive his right to enforcement In ac-_ 
cordance with the contract,*4 ordinarily, the court, in 
providing for a conveyance or other formal transfer, 
should follow and give effect to the terms of the 
contract,®® as, for example, in respect of the de- 
scription of the property to be transferred,®® the 
nature of the deed,** and the person or persons to 
whom the conveyance or transfer should be made.** 
While the court should, in deecreeing a conveyance of 
land, identify the boundaries with reasonable cer- 
tainty,*® there is no hard and fast rule requiring a 


description or designation of the property, that is te 


in plaintiff, it would be assumed that 
the vendee took such decree without 
objection, and waived performance of 
the contract in so far as it required 
a conveyance with warranty or an 
abstract of title. Jasper v. Wilson, 
14 N. M. 482, 94 P. 951, 28 LRANS 
982. (2) Under a contract to convey 
land excepting walnut trees, a decree 
of specific performance failing specif- 
ically to provide for such exception 
was not necessarily erroneous, where 
defendant could have excepted to the 
deed prepared by the master or moved 
for correction of the decree. Cornett 
v. Kentucky River Coal Co., 175 Ky. 
718, 195 S.W. 149. 


[b] Waiver not shown.—If_ the 
contract calls far a warranty. deed, 
the vendee does not waive his right 
to such a deed by accepting a quit- 
claim deed under mistake. Point St. 
Iron Works v. Simmons, 11 R. I. 496. 


85. Ky.—Lloyd v. O’Rear, 22 KyL 
1000, 59 S.W. 483. 


Mass.—Boston, ete., R. Co. v. Rose, 
194 Mass. 142, 80 N.E. 498. 


Mich.—Abraham v. Stewart, 83 
Mich. 7, 46 N.W. 1030, 21 AmSR 585. 


N. J.—Mausert v. Feigernspan, 68 N. 
J. Eq. 671, 63 A. 610, 64 A. 801. 


Wash.—State v. Mackintosh, 169 P. 
831, 99 Wash. 341. 


fa] Tlustrations.—(1) Provisions 
of a lease. Mausert v. Feigenspan, 
68 N. J. Eq. 671, 63 A. 610, 64 A. 801. 
(2) Conveyance subject to building 
restrictions mentioned in contract. 
Abraham vy. Stewart, 83 Mteh, 7, 46 N. 


W. 11080,°21s AmSiRy 585) &6) ICon-= 
veyance of right of way. Lloyd v. 
O’Rear, 59 S.W. 483, 22 KyL 1000. 


(4) Provisions as to construction by 
plaintiff of certain improvements on 
lands retained by defendant vendor. 
Boston, etc., R. Co. v: Rose, 194 Mass. 
142, 80 N.E. 498. (5) Provision of a 
decree of specific performance of a 
contract for a lease and for a sale 
at the expiration of the lease, for in- 
serting in the lease a stipulation as 
to sale, was warranted by the con- 
tract. State v. Mackintosh, 99 Wash. 
34h, 169° Bsa 


86. Burkhalter v. Roach, 142 Ga. 
344, 82 S.E. 1059; Myrtle Realty Co. 
v. Kalter, 131 App. Div. 281, 115 N. 


Y.S. 694; Peden v. Owens, 14 S. C. 
BHgqu.b5. 2 
[a] Thus the purchaser of lots is 


entitled, on a suit for specific per- 
formance, to a deed describing them 
by metes and bounds, and as in the 
contract of sale, as known as cer- 
tain lots in a certain block on a map 
of the property belonging to vendor. 


be transferred or conveyed, to be in accordance with 
the strict letter of the contract,?® and the court may 


Myrtle Realty Co. v. Kalter, 131 App. 
Div. 281, 115 N.Y.S. 694. 


87. Coy v. Minneapolis, ete, R. 
Co., 116 Iowa 558, 90 N.W. 344; Darby 
v. Richardson, 3 J. J. Marsh. (Ky.) 
544, 

[a] Yiustration.—If the contract 
merely calls for a quitclaim, it is er- 
roneous to decree a warranty deed. 
Darby v. Richardson, 3 J. J. Marsh. 
(Ky.) 544. 


[b] If contract is to convey pos- 
sessory title merely, a deed which 
will convey such title is sufficient. 
Dae v. Cranson, 12 Colo. A. 368, 55 
P. oe 


88. Kraft v. Hendry, (Ga.) \103 S. 
BE. 169. ¢ 


[a] Tllustrations.—(1) Where 
four partners were lessees, and one 
entered into parol agreement for a 
new lease for another term, requir- 
ing them to keep building in repair, 
after retirement of one of the part- 
ners, and after statutory disposses- 
sory proceedings, an action by re- 
maining partners for injunction and 
to require execution of the new lease 


was not maintainable, as the owner — 


under the parol agreement would have 
been entitled to look to all the part- 
ners for preservation of property and 
the payment of rent, and a lease to 
remaining partners would be a sub- 
stantially different contract. Kraft v. 
Hendry, (Ga.) 1038 S.B: 169. (2) ““Dhe 
deed should not be made to the hus- 
band of the purchaser. Sproule v. 


Winant UCT. B. Mon 195,518" Amp 
[b} On joint purchase, where the 


purchasers have given their several 
notes for certain portions of the pur- 
chase money, conveyance may be de- 
creed to each in proportion to the 
amount paid or secured to be paid by 
him. Brothers v. Porter, 6 B. Mon. 
(Ky.) 106. 


{c] Deed to partnership.—Where 
the vendee is a firm, the deed should 
be decreed to be executed to the in- 
dividual partners as tenants in com- 
Bee rplig ewe Goodfellow, 40 

inn. 7 SINAW.- SOS Gree: 

736, 83 LRA 739. abies 


'_ 89. Tribble v. Davis, 3 J. J. 
Gir). 633. Marsh. 
90. 


St. Xavier College v. i 
33 Ohio Cir. Ct: 468... © ee 


[a] Thus, where it is clear that a 
contract for the conveyance of land 
applies to certain land, an attempted 
description in the contract is not 
necessarily controlling. St. Xavier 
died ha v. Briggs, 33 Ohio Cir. Ct. 


For later cases, developmeuts and changes in the law see Annotations, same title and section number, 


SRS) 8 
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include descriptive matter which properly describes 
the property,®* or an item,®? covered by the con- 
tract, although such descriptive matter or item is 
not specifically mentioned in the contract, provided 
the proof authorizes the inclusion of the matters 
not mentioned.®* So the deeree may refer to plain- 
tif’s complaint for a description of the land in- 
volved.®* If the contract is silent as to warranties 
in the deed, a deed with covenants of warranty may 
be required, according to some eases,®*® but, accord- 
ing to other cases, the court may not compel the 
giving of a deed with covenants of warranty and 
seizin.°® A contract to execute a lease calls for a 
lease with the usual provisions.°* The court may 
direct the lease to be dated at a time antecedent to 
alleged breaches, in order to give plaintiff his action 
on the covenants.°§ 


Person not party to contract. A grantee of the 
property who takes with knowledge of plaintiff’s 
right: to a conveyance may be required to convey only 
by a quitclaim deed, it has been held, where the con- 


91? Baller v. Spivack, 213 Mich. 
436, 182 N.W. 70; St. Xavier College 
8 


V. ‘Briges, 33’ Ohio Cir. Ct. 468. Real Estate Co., 
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Davis v. Harrison, 4 Litt. (Ky.) 261; 
Neptune Fisheries Co. v. Cape May 


WN. J.) 105 A. gid 
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veyance to him was by quitclaim deed,®® but a gran- 
tee of a vendor under a deed containing full cove- 
nants has been required to convey by a similar deed 
where the purchaser plaintiff was entitled to such 
a deed under the contract.1_ In general, the heirs or 
representatives of a deceased party to a contract are 
not required to convey with general warranties.” 
In a suit by an assignee of the purchaser, the decree 
may direct the conveyance to be made directly to 
such assignee,* even where the purchaser attempts 
to avoid the assignment.* 


Acknowledgment. Notwithstanding a contract for 
the conveyance of a homestead estate was not ac- 
knowledged, the court may, it has been held, prop- 
erly require an acknowledgment of the release of the 
homestead.°® 


[§ 579] C. Relief Authorized by Pleading and 
Proof in General.° In accordance with general rules 
and subject to appleable qualifications and limita- 
tions,’ the relief granted in a suit for specific per- 
formance may,® and it is now well settled 


Denton v. White, 26 Wis. 679. Com- 
pare Payne v. Wallace, 6 T. B. Mon. 
(Ky.) 380 (where certain intermediate 


: : Sargent v. Realty Traders, 82 N. J.| conveyances were required). 
[a] MDlustrations.—(1) <A _ perti- ; ’ - ? eT 
nent description of land, to which, pats fer peace Eien CA ee [a] Intervention by assignee.— 
under the contract, the purchaser is J. Ba. 554: Hall v. Layton, 40 Tex. Where one of two joint optionees to 


clearly entitled, may be inserted in 
the decree. St. Xavier College v. 
Brizes3s Ohio Cir’ Ct; 468. (2). tn 


55. See Stengel v. Sergeant, 74 N. J. 
Eq. 20, 68 A, 1106 (recognizing rule). 


purchase land repudiates the contract, 
rand the other sues for specific per- 
formance on tender of the price, the 


an action for specific performance of 
a contract to sell property located at 
a certain street number, it was ap- 
propriate when the decree was settled 
to incorporate in it a description by 
lot number. Baller v. Spivack, 213 
Mich. 436, 182 N.W. 70. 


92. Hogan v. Thrasher, 
318, 233 P. 607. 


[a] Appurtenances.—Directing the 
transfer of certain land “with the ap- 


72 Mont. 


purtenances” was proper, although 
the word ‘appurtenances’ was. not 
used in the contract, since the ap- 


purtenances would pass in any event. 
Hogan v. Thrasher, 72 Mont. 318, 233 
ew OOK. 


93. Weintraub v. Kruse, 195 App. 
Div. 807, 187 N.Y.S. 713. 


[a] Description.—Where a _ con- 
tract sought to be specifically en- 
forced was for sale of ‘“‘house, 20 
Jerome street, Brooklyn,” and plain- 
tiff’s evidence was as to the point 
the front line began, and as to front- 
age in feet, but not as to depth, or 
width of rear line, a decree describ- 
ing the property by metes and bounds 
was not warranted. Weintraub. v. 
Kruse, 195 App. Div. 807, 187 N.Y.S. 
(ales 


94. Foster v. Bowman, 
237, 7 N.W. 513. 

95. Ind.—Linn v. Barkey, 
69. 

Kan.—Paris v. Golden, 96 Kan. 668, 
153 P. 528, 97 Kan. 174, 154 P. 1123. 


Mo.—McGinness v. Brodderick, 192 
S.W. 420.- 

N. C.—Henry v. Liles, 37 N. C. 407. 

Ohio.—Stanley v. Bedinger, 2 Ohio 
Cir. Ct. 344, 1 Ohio Cir. Dec. 522 

See Larson v. Smith, 174 Iowa 619, 


156 N.W. 813; Coy v. Minneapolis, 
eke} R. Co., 116' Iowa 558, 90 N.W. 


344, 

And see Vendor and Purchaser [39 
Cyc 1556 note 98]. 

96. Dodd v. Seymour, 21 Conn, 476; 


55 Iowa 


i Sind: 


Compare Vendor and Purchaser [39 
Cyc 1556 notes 97, 98]. 


“Tf the defendant has such a title 
[an unencumbered title in fee], a re- 
lease or quit-claim deed would be as 
effectual to transfer it, as a deed with 
covenants; and if he has not such 
title, a deed with covenants would 
not transfer it.” Dodd v. Seymour, 
21 Conn. 476, 480. 


97. Eaton v. Whitaker, 18 Conn. 
222, 44 AmD 586; Bennett v. Moon, 
110 Nebr. 692, 194. N.W. 802, 31 ALR 
495. 


98. Noonan v. Orton, 21 Wis. 283. 


99. Peterson v. Ramsey, 78 Nebr. 
235,81 L10NEWie 728. 


1. Lovejoy v. Potter, 60 Mich. 95, 
26 N.W. 844. 


2. Moore v. Moore, 87 W. Va. 9, 
104 S.E. 266; Boggess v. Robinson, 
5 W. Va. 402. See Hill v. Ressegieu, 
17 Barb. (N. Y.) 162° Cholding ‘also 
that covenants are not required of 
infant heirs). 


fa] Special warranty.—That heirs 
of the vendor can only be required 
to make a deed with special warranty 
see Boggess v. Robinson, 5 W. Va. 
402. 


[b] In Wisconsin, under St. (1919) 
§ 3501, empowering the court, in spe- 
cific performance for land which de- 
cedent was by written contract bound 
to convey, to require the executor or 
administrator “to convey the estate” 
in like manner as decedent ought if 
living, or in certain circumstances to 
require the heirs instead of the ex- 
ecutor or administrator ‘‘to convey 
the estate,” or to join with the execu- 
tor or administrator in the convey- 
ance, or itself by its judgment to 
pass the title, a deed with usual 
covenants of warranty is not re- 
quired of an heir even though de- 
ceased might have been bound to 
give a deed with the usual covenants. 
Van Camp v. Patrick, 173 Wis. 1, 179, 
N.W. 744. 


3. Schaeffer v. Herman, 237 Pa. 86, 
85 A. 94; Crow v. Crow, 29 Pa. 216; 


court can direct a conveyance direect- 
ly to plaintiff's assignees, who have 


intervened as parties plaintiff. 
Schaeffer v. Herman, 237 Pa. 86, 85 
A. 94. 


4. Gill v. Newell, 13 Minn. 462 
(where vendor did not object). 


5. Ackerberg v. Dies, 269 Ill. 392, 
109 N.E. 1021. ; 


6. Pleadings and proof in general 
see supra §§ 465-532. 
7 See Equity §§ 854-861. 


aoe Ill.—Cazier v. Mohr, 197 Ill. A. 
0. 


N. H.—Fidelity & Deposit Co. v. 
Buckley, 75 N. H. 506, 77 A. 402. 


N. C.—Blalock v. Hodges, 171 N. 
C. 134, 87 S.H. 983. : 


Porto Rico.—Fano y. Robledo, 12 
Porto Rico Fed. 47. 


Wash.—Klitten  v. 
Wash. 186, 215 P. 513. 


[a] Property to be transferred.— 
(1) Even though the bill, the allega- 
tions of which in this regard are ad- 
mitted, and the proof establish a de- 
scription of the land more specific 
than that contained in the contract, 
the decree may in substance follow 
the pleading in regard to the descrip- 
tion where it is evident that the con- 
tract and bill refer to the same land, 
and a reformation of the contract is 
not necessary. Fano v. Robledo, 12 
Porto Rico Fed. 47. (2) A decree 
directing the delivery by defendant 
to plaintiff of certain property, in ac- 
cordance with the bill, may not suc- 
cessfully be attacked as erroneous on 
the alleged ground that defendant 
does not own or control the property, 
where defendant did not set up in 
his pleadings, or satisfactorily prove, 
lack of ownership or control. Cazier 
vy. Mohr, 197 Ill. A. 550. (3) Where 
defendant vendor asserted willingness 
to convey land excepting one acre 
included in the land by mistake, he 
could not successfully complain of 
a decree requiring conveyance of the 
land, excepting the one acre. . Bla-j 


Stewart, 125 
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must,® be authorized by the pleadings and proof. 
More specifically, relief awarded to plaintiff must be 
authorized by, or be in conformity with, his plead- 
ing!® in respect of the contract to be enforced," 
the description of the property involved,*? and the 
amount to be paid as purchase price.’* The mere 
fact, however, that an item was not mentioned in the 
pleading or proof in a suit for specific performance 
of a contract for the conveyance of land does not 


lock v. Hodges, 171 N. C. 184, 87 S. 
BE. 983. See Rio Mimbres Irr. Co. v. 
Ervein, 23 N. M. 190, 167 P. 723 (in 
a contractor’s suit for specific per- 
formance of a contract, originally 
made with the territorial land com- 
missioner for the construction of an 
irrigation plant and for the convey- 
ance of certain public lands to per- 
sons holding an agreement with such 
contractor, where it appeared that 
plaintiff's object was substantially ac- 
complished by the judgment, it could 
not complain of the court’s failure to 
award more land to him). 


[b] Contract to give mortgage.— 
(1) The allegations, in a bill seek- 
ing specific performance in asking 
that defendant be required to mort- 
gage certain property to plaintiffs as 
he had agreed to do, that plaintiffs 
are surety for defendant, that the 
debt has become due and payment 
demanded, which defendant has neg- 
lected to make, authorize a decree 
vequiring defendant to perform his 
obligation in the absence of any facts 
tending to show that it would be in- 
equitable. Fidelity & Deposit Co. v. 
Buckley, 75 N. H. 506, 77 A. 402. (2) 
An allegation that any judgment at 
law against defendant buyer would 
be worthless, supported by evidence 
that defendant had no other visible 
property than the chattels purchased 
from plaintiffs, was sufficient to sup- 
port a decree of specific performance 
of an agreement to execute a chattel 
mortgage on the goods sold by de- 
fendant, on default in the payment of 
the notes given in payment of the 
chattels. Klitten v. Stewart, 125 
Wash. 186, 215 P. 513. 

9. Ala.—Jackson Realty Co. v. 
Yeatman, 219 Ala. 3, 121 So. 415. 

Cal.—Roy v. Pos, 183 Cal. 359, 191 
Pp. 542. 

Ga.—Davis v. Flowers, 154 Ga. 260, 
114 S.B. 200. 

Iowa.—Newman v. French, 138 Iowa 
482,116 N.W. 468, 128 AmSR 212, 18 
LRANS 218. 


Mo.—Hildegick v. Nothstine, 316 
Mo. 333, 289 S.W. 939; Whiting ‘v. 
Enterprise Land, etc.,’ Co., 265 Mo. 


anes, UIT SW 589. 


N. Y.—Hart v. Hart, 188 App. Div. 
283, 176 N.Y.S. 790; Gettins v. Boyle, 
Use A pD.a Div.) A990 Iii ING, Sen valde 
186 App. Div. 966, 173 N.Y.S. 907. 


Or.—Tucker v. Kirkpatrick, 86 Or. 
i7itla: GLORY See a lialle 


See Kimmel v. Gray, 196 Ill. A. 406. 


[a] Illustrations.—(1) A court 
of equity should decree that which is 
equitable under the evidence, and 
should adjust the decree to the evi- 
dence, irrespective of failure to make 
specific objection to the sufficiency of 
the allegations and prayer to entitle 
plaintiff to the kind or form of relief 
asked; and hence the court should 
deny specific performance of a con- 
tract where plaintiff was not entitled 
to it, although defendant did not raise 
the question of plaintiff’s right to 
such relief, but contended solely that 
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there was no such contract. Newman 
v. French, 138 Iowa 482, 116 N.W. 468, 
128 AmSR 212, 18 LRANS 218. (2) 
In a suit for specific performance, in 
which there was a general verdict for 
plaintiff, a decree including matters 
of which there was no mention and 
no foundation in the pleadings was 
erroneous, being prejudicial to plain- 
tiff. Davis v. Flowers, 154 Ga. 260, 
14 SS 200 23) e Intalisuit fomespe= 
cific performance in which there was 
a general verdict, a decree proposed 
by plaintiff was properly refused as 
inappropriate in part to the facts al- 
leged in the pleadings. Davis v. 
Flowers, supra. (4) In a suit by 
the purchaser for specific performance 
of a land contract, a decree against a 
codefendant of the vendor was error, 
where the codefendant’s plea of ad- 
verse possession and title, independ- 
ent of a deed from the vendor, were 
ignored. Hilgedick v. Nothstine, 316 
Mo., 333, 289 S5W.. 9295 ©)" Wihere; 
in an action specifically to enforce a 
contract to devise property, specific 
performance is denied, plaintiff is not 
entitled to a decree setting aside a 
mortgage on the property executed 
by the owner in breach of such con- 
tract, where no cause of action for 
setting aside the mortgage is sepa- 
rately stated, a cause of action for 
setting aside such mortgage being 
separate and distinct from the action 
for specific performance. Roy v. Pos, 
133 (Cal 359) Lol we. 542° 


[b] Construction of pleading.— 
Where the purchaser sues for spe- 
cific performance of a land sale con- 
tract, and alleges his willingness 
to accept a warranty deed conveying 
such title as the vendor had when ac- 
tion was brought, such allegation is 
not an offer to take the property sub- 
ject to an existing mortgage. Paris 
v.. Golden, 96° Kana 668-053, Ps 528; 
reh den 97 Kan. 174, 154 P.1123. 


10. I1l.—Russell v. 
Ill. 660, 30 N.E. 606; 
Cord, 105 Ill. 459. 


Iowa.—Locke v. Baker, 
21, 218 N.W. 483. 


Ky.—Davis v. Harrison, 4 Litt. 261. 


Mo.—Whiting v. Enterprise Land 
Sap eee: Co. 265. Mowe Tsar. SOW 


Conners, 140 
Brown v. Mc- 


206 Iowa 


N. Y.—Munro vy. Allaire, 2 Cai. Cas. 
183, 2 AmD 330. 


Okl.—Owens v. Purdy, 90 Okl. 256, 
2H Ps £2 be 


[a] fllustrations.—(1) Where a 
prayer is for specific performance, 
and the facts stated in the petition 
are not sufficiently definite to enable 
the court to determine what specific 
things are required to bé done, it is 
not error to refuse to make an order 
for specific performance. Owens vy. 
Purdy, 90) OK 9256, .207 a2 benno) 
In a suit to compel specific perform- 
ance of a covenant to pay all revenue 
taxes on certain lots held by defend- 
ant as tenant, it was error to direct 
payment of taxes for certain years 
where the bill contained no allegation 
that such taxes were unpaid. Brown 
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prevent the making of provision for the inclusion of 
such item in the deed, where it would have passed 
under the deed without a specific reference. ** 
Prayer. While, in order that specific performance 
may be granted, the necessity that it should be sought 
in some affirmative manner has been recognized,*® 
where there is a prayer for specific performance, 
judgment therefor may be granted, where otherwise 
authorized, although there is also a prayer for other 


Vv. McCord; 105-111 459., (3) Andes 
cree in specific performance to com- 
pel the president of a corporation to 
convey land to it, and for the issu- 
ance of shares of stock to plaintiff, 
was not justified by the pleadings. 
Whiting v. Enterprise Land & Sheep 
Co:,; 265. Mos, 3749 177 sSiWia DS 92 Cae 
Where a lessee having an option to 
renew gave a like option to a sub- 
lessee of part of the premises, but 
failed to exercise his option, and the 
sublessee rented from the original 
owner, a bill by the sublessee to re- 
quire the lessee to pay for certain 
repairs and to pay taxes, assess- 
ments, and insurance premiums did 
not authorize the decree for specific 
performance, especially as it was not 
asked. Stern Co. v. Friedman,® 218 
Mich. 258, 187 N.W. 281. 


ll. Mllis jv. Treat, "2365 Meda wtaee 
149 CCA 330. 
{a] Thus where the complaint al- 


leged that defendant agreed to trans- 
fer certain mining claims to a corpo- 
ration to be formed and to deliver 
a percentage of.stock to complainants, 
the corporation not having been 
formed, defendant could not be or-. 
dered to convey a similar percentage 
of the claims to complainants. Ellis 
v. Treat, 236 Fed. 120, 149 CCA 330. 


12. Holman v. Vallejo, 19 Cal. 498. 


[a] Description of land.—Holman 
v. Vallejo, 19 Cal. 498. 


13. Holman v. Vallejo, supra; 
Smith v. Gallentin, 78 Ill. A. 21; Buck- 
horn Coal & Lumber Co. vy. Lewis, 
232 Ky. 415, 23 S.W.(2d) 596. 


[a] Tllustrations.—(1) Decree re- 
quiring payment of a less sum than 
the bill admits to be due is errone- 
ous. Smith v. Gallentin, 78 Ill. A; 
21. (2) Judgment reciting that land 
contained le«s acres than the amount 
alleged in the petition, but requiring 
the purchaser to pay the entire pur- 
chase price, was improper. Buck- 
horn Coal & Lumber Co. v. Lewis, 232 
Ky. 415, 23 S.W.(2d) 596. 


14. Hogan v. Thrasher, 233 P. 607, 
72 Mont. 318. 


[a] “Appurtenances.”—A decree, 
ordering a conveyance as per agree- 
ment of certain land “with the ap- 
purtenances,” where appurtenances 
were not mentioned in the pleadings 
or proof, was valid, the addition be- 
ing immaterial, as the appurtenances 
would pass under the deed without 
mention. Hogan v. Thrasher, 72 
Mont. 318, 233 P. 607 (party who was 
directed to convey had acquired a 
valuable water right appurtenant to 
the land). 


15. Jefferson Park Land Co. vy. 
Pascoe, 246 Mich. 96, 224 N.W. 420. 


[a] Right of defendant in suit for 
cancellation.—A decree providing for 
specific performance of a contract for 
the purchase of land, for a purchaser 
who does not ask for affirmative re- 
lief in a suit against him for cancella- 
tion of the contract, is not authorized. 
Jefferson Park Land Co. v. Pascoe, 
246 Mich. 96, 224 N.W. 420. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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specific relief.*® In accordance with the general rule 
in equity, and subject to applicable qualifications and 
limitations,*? where the bill or complaint in a suit 
for specific performance contains a prayer for gener- 
al relief, the court may grant any relief consistent 
with the facts pleaded and proved.18 While there 
is authority for the view that the court may grant re- 
lief upon the issues tendered by the pleadings, even 
though such relief is inconsistent with the specific 
relief prayed for,1® the view is taken in some juris- 
dictions that under a prayer for general relief in a 
suit for specific performance of a contract, plaintiff 
is not entitled to any relief which is not consistent 
with the case made by the petition?® and germane to 
the prayer for specific relief.?1 


[§ 580] D. Relief in Relation to Parties in Gen- 
eral.** In accordance with general rules in equity 
suits, and subject to applicable qualifications and 
limitations,?* the court may not, in a suit for spe- 
cific performance, adjudicate in respect of a per- 
son’s rights or interest in real property involved so 
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as to bind such person, where he has not been made 
a party to the suit.2* The court may, however, grant 
such relief for or against the various parties to the 
suit as the condition of the cause permits,?> and 
while the rights of parties defendant, as between 
themselves, may not be determined, in the absence 
of any issues as to such rights under the pleadings,?® 
in a suit for specific performance brought by a pur- 
chaser against the vendor and a subsequent purchas- 
er from the vendor the decree should, if possible, 
provide for the complete adjustment of the matter 
as to all parties,?* including the rights between the 
vendor and such subsequent purchaser.28 Where 
the joint owners of a contract seek to enforce it, if 
any are not entitled to relief, no relief may be grant- 
ed.*® A defendant who holds under defendant ven- 
dor, but who is a mere volunteer and not a bona fide 
holder, ordinarily is not entitled to protection where 
specific performance of a contract to sell real prop- 
erty is granted in a suit by the purchaser.?° 


Suits against heirs and representatives of deceased 


32, 107 N.B. 859; Harris v. New, 167 


a6.) Petri ve Doughty, 75 Colo. 551, Form of conveyance see supra § 
227 BP. 388: 578. 

17. See Equity § 858. 23. See Equity § 847. 

18. Cal.—Crane v. Roach, 29 Cal. 24. Ark.—Haines v. Rumph, 147 
Ay 584,156 Pi 375. : Ark. 425, 2.2/8 iS. W,. 46. 

Colo.—Gilpin v. Watts, 1 Colo. 479. Cal.—Smith v. Baugham, 156 Cal. 


Ill.—Seely v. Board of Education 
of Green Valley Community High 
School Dist. No. 306, 315 Ill. 186, 146 
N.E. 187. 


Iowa.—Reiger v. Turley, 
491, 1381 N.W. 866. 


Mo.—Whiting v. Enterprise Land, 
etc., Co., 265 Mo. 374,177 S.W. 589. 


Okl.—Owens v. Purdy, 90 Okl. 256, 
Zisgieee se o1D 


R. I.—Capwell v. Spencer, 48 R. I. 
401, 137 A. 699. 


W. Va.—Canterberry vy. Miller, 95 
DVWicnm Wan be 2 OS. Bis 9) 


[a] Tllustrations.—(1) Vendor 
held entitled to specific performance 
of a school district’s contract to pur- 
chase a site selected by the school 
board, under a general prayer for re- 
lief, notwithstanding an allegation of 
the bill that the site was selected by 
the voters. Seely v. Board of Educa-) 
tion of Green Valley Community High 
School Dist. No. 306, 315 Ill. 186, 146 
N.E. 187. (2) Court held authorized 
by general prayer for relief to order 
the conveyance of the whole legal 
title to one complainant, the original 
purchaser, who had sold part of the 
land, although the bill also prayed 
for a conveyance to each of a portion 
of the legal title. Capwell v. Spencer, 
AS nes Ol, lot, As 699). 


Specific performance under prayer 
for general relief in suit for specific 
relief other than specific performance 
see supra § 504. 


19. Reiger v. Turley, 151 Iowa 491, 
131 N.W. 866. 


20. Rosenkrantz v. Chattahooche 
Brick Co., 147 Ga. 730, 95 S.H. 225; 
Whiting v. Enterprise Land, etc., Co., 
265 Mo. 374, 177 S.W. 589. 


21. Rosenkrantz v. Chattahooche 
Brick Co., 147 Ga. 730, 95 S.E. 225. 
See White v. Sikes, 129 Ga. 508, 59 
S.E. 228, 121 AmSR_ 228. 


22. Persons against whom con- 
tract enforceable in general see supra 
§§ 83-94. 

Conveyance to assignee of purchas- 
er see supra § 578. 


151 Iowa 


359, 104 P. 689, 28 LRANS 522. 


N. Y.—MacCabe v. Jones, 49 Hun 
GOT I ENGYES. 639: 


Or.—Tucker v. Kirkpatrick, 86 Or. 
(itis DUBE) es wile, 


Pa.—Brown v. Pitcairn, 1 Pa. Adv. 
Rep. 551, 30 WklyNC 35. 


[a] Ilustrations.—(1) Where the 
grantors delivered a deed to attor- 
neys for delivery to the grantees, and 
thereafter gave instructions that the 
deed should not be delivered, the 
grantees, in an action for specific per- 
formance of a contract by part of 
the grantors to convey, were not enti- 
tled to a decree ordering the attorneys 
to deliver the deed, where one of the 
grantors, not made a party to the 
action, had directed the attorneys not 
to deliver the deed until performance 


of certain conditions. Haines  v. 
Rumph, 147 Ark. 425, 228 S.W. 46. 
(2) The decree cannot require per- 


sonal covenants binding parties in- 
terested, who have not appeared or 
been personally served, since specific 
performance is a remedy in personam. 
Worthington v. Lee, 61 Md. 530. (3) 
Where a purchaser of the same prop- 
erty was not made a party to plain- 
tiff’s suit for specific performance of 
a prior contract of sale, his rights 
could not be affected by a decree of 
specific performance for plaintiff, and 
hence specific performance would not 
be decreed, unless plaintiff would 
take and pay for his vendor’s title, 
without regard to’ the validity of a 
subsequent purchaser’s claim. Smith 
v. Baugham, 156 Cal. 359, 104 P. 689, 
98 LRANS 522. (4) If the purchas- 
er is not a party, and the court finds 
against the assignment, it is error 
also to find against the validity of 
the contract. MacCabe v. Jones, 1 N. 
Y.S. 639. (5) In a suit for specific 
performance of an agreement by de- 
fendant to give plaintiff and another 
one half of a water right, where 
plaintiff only claimed one fourth, it 
was error to decree the one half to 
plaintiff until such other, not a party, 
should pay plaintiff a certain amount. 
Tucker v. Kirkpatrick, 86 Or. 677, 169 
1a AL 


25. Waggoner v. Saether, 267 Ill. 


Ky. 262, 180 S.W. 375. 


[a] Tllustrations.—(1) Where, 
under a will, the wife of the testator 
was to receive only one half of the 
estate if she remarry, in a suit by 
her to enforce specific performance of 
a contract for the sale by her of cer- 
tain shares of stock which constituted 
part of the estate, it was proper to 
determine, and to protect, the rights 
of the contingent remaindermen, in 
respect of one half of the proceeds of 
the stock. Harris v. New, 167 Ky. 
262, 180 S.W. 375. (2) Where a ven- 
dor held under a valid contract to 
convey to him, and the holders of the 


legal title were made parties to a 
cross bill for specific performance 
and submitted themselves to the 


court’s jurisdiction, it had jurisdic- 
tion to compel a direct conveyance to 
the cross complainant. Waggoner v. 
Saether, 267 Ill. 32, 107 N.B. 859. 


[b] Right to object.—Defendant 
resisting specific performance can- 
not object to the decree because it ad- 
judges to one of the parties to the 
contract too large an interest and 
too little to others. Harrison v. 
Town, 17° Mo. 23.7. 


26. Larson v. Smith, 174 Iowa 619, 
156 N.W. 8138. 


[a] Thus, in a suit for specific 
performance against the vendor and 
a subsequent purchaser with notice, 
the issues did not authorize a decree 
affecting the rights of defendants 
as between themselves. Larson vy. 
Smith, 174 Iowa 619, 156 N.W. 813. 


27. Patterson v. J. D. Loiseaux 
Lumber’ Co., 92. N. J2 Bay 569. 14 tA 
336 [rev on other grounds 93 N. J. 
Hq. 446, 116 A. 697]; Saldutti v. Flynn, 
TZ Ned. Miquel 5.7, 65. An 246: 


28. Patterson v. J. D. Loiseaux 
Lumber Co... 92 N. J.) aq. 569) 24 GAS 
336 [rev on other grounds 93 N. J. 
Wan 44655, 216 MAL 697s Salduttivens 
Plynn, 72 N: J. Eq. 157, 65 A: 246. 


[a] Tllustration.—Repayment to a 
subsequent purchaser of the purchase 
money and taxes paid. Patterson v. 
J. DS Loiseaux Lumber) Co:, 925Ns Je 
Eq. 569, 114 A. 336 [rev on other 
grounds 93 N. J. Eq. 446, 116 A. 697]. 


29. Davis v. Williams, 130 Ala. 
530, 30 So. 488, 54 LRA 749, 89 AmSR 
55. 

30. Noyes v. Bragg, 220 Mass. 106, 
107 N.E. 669. 
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party to contract. The decree may require defendant 
personal representative of a deceased party to the 
contract, the enforcement of which is sought, to 
transfer his interest as representative in an item cov- 
ered by the contract,*! and may vest in plaintiff pur- 
chaser, in a suit for specific performance of a con- 
tract for the sale of land, the title of defendant heirs 


of the vendor.*? 


31. Murphy v. Murphy, 217 Mass. 
233, 104 N.E. 466. 


[a] Illustration.—In a suit to com- 
pel specific performance by the ad- 
ministratrix of a deceased partner, 
of a partnership contract for the 
transfer to the surviving partner of 
the interest of the deceased partner, 
a provision in the decree requiring 
the administratrix to assign all in- 
terest which she had as administra- 
trix in the saloon license owned by 
the firm was proper. -Murphy v. Mur- 
phy, 217 Mass. 233, 104 N.E. 466. 


32. Baston v. Roe, 185 Ala. 71, 64 
So. 55. 
[a] Rule applied where some of 


the defendants being infants and some 
beyond the court’s jurisdiction, they 
being present by their solicitors. 
Eason v. Roe, 185 Ala. 71, 64 So. 55. 

Enforcing contract against heirs or 
representatives of deceased person in 
general see supra §§ 89-91. 


Form of conveyance see supra § 
578. 

33. Joinder and splitting causes of 
action see Actions §§ 188-307. 


Relief to defendant in general see 
infra §§ 615-627. : 

34. See supra § 574; Equity §§ 
117-129, 845. . 


35. Ark.—Nakdimen vy. ‘Atkinson 
Impr. Co., 149 Ark. 448, 233 S.W. 694. 


Fla.—Bostwick v. Florida Cent. & 
W. R. Co., 61 Fla. 850, 56 So. 290. 


Kan,—Orr v. Thomas, 105 Kan. 624, 
185 P. 1046. 


Md.—Jaeger v. Shea, 130 Md. 1, 99 
A. 954; Shipley v. Fink, 102 Md. 219, 
62 A. 360, 2 LRANS 1002. 


Mich.—Pavella v. Miller, 239 Mich. 
88, 214 N.W. 102. Compare Smith v. 
Stewart, 245 Mich. 452, 222 N.W. 713 
(right of redemption under foreclo- 
sure decree was not available in a suit 
for specific performance). 


Minn.—Porten v. Peterson, 
Minn. 152, 166 N.W. 183. 


Miss.—Mitchell y. Graham, 8 So. 
46. 


139 


-Vt.—Cunningham v. Blanchard, 85 
Vt. 494, 83 A. 469. 


Compare Switzer v. Commissioners 
for Loaning Certain Moneys of the 
United States, 134 App. Div. 487, 119 
N.Y.S. 383 (nvlaintiff’s right to cer- 
tain alternative relief depends upon 
his ability to show that, so far as he 
is concerned, he is entitled to specific 
performance). 


[a] Tllustrations.—(1) Although 
specific performance of an oral con- 
tract in respect of land could not be 
enforced, the court recognized the 
right of plaintiff to have certain mort- 
gages, which he had relinquished in 
the performance of such contract on 
his part, revived in so far as the 
rights of innocent purchasers were 
not involved. Mitchell v. Graham, 
(Miss.) 8 So. 646. (2) Wherea ven- 
dor repudiated an oral contract for the 
sale of real estate and claimed that 
the purchaser in possession had no 


SPECIFIC PERFORMANCE 


or incidental or 


interest, and the purchaser sued for 
specific performance, to which he was 
not entitled because installments of 
the purchase price were not due,’the 
court should enter a judgment deter- 
mining the equitable rights of the 
vendor and the purchaser, and adju- 
dicate the purchaser’s equitable title 
resting upon the vendor’s legal title. 
Porten v. Peterson, 139 Minn. 152, 166 
N.W. 183. (3) Ina suit for specific 
performance of a contract for the 
sale of a half interest: in lands pur- 
chased by defendants, a decree for 
plaintiff properly gave to plaintiff an 
equal interest in a contract for the 
sale of a portion of the tract entered 
into by defendants. Jaeger v. Shea, 
130 Md. 1, 99 A. 954. (4) In a suit 
for specific performance of a contrazt 
to convey land, where the proofs 
show that a deed was in fact made, 
but has been lost or destroyed, a court 
of equity has power to compel the 
execution of a conveyance to take the 
place of the lost or destroyed deed. 
Bostwick v. Florida Cent. & W. R. 
Cos 61 Nias) 850; (56 So. 29027 Gd) 
Where an aged woman, her daughters 
joining, conveys land to her son in 
consideration of his contract to sup- 
port, he, having overestimated his 
ability to perform his obligation of 
kindness and forbearance, in view of 
her infirmity of age and illness, in 
consequence of which she left his 
home, should be required to substitute 
some other kind of support than that 
provided, and cannot complain of a 
decree that he pay her a certain fair 
sum per month, except when she Shall 
live with him, if she elect to return 
to his home. Hathaway v. Hatha- 
way, 161 Mich. 13, 125 N.W. 683. 


{b] Plaintifi’s abandonment of 
claim.—In an action by a purchaser 
for specific performance of a con- 
tract for the sale of land, where the 
master reports encumbrances on the 
land in excess of the contract price, 
and the suit for specific performance 
is practically abandoned and the 
court decrees a sale of the land to 
satisfy such encumbrances, and the 
proceeds of the sale exceed the 
amount of the encumbrances, plaintiff 
is not entitled to such surplus. Bull 
v. Fallaw, 109 S. C. 306, 96 S.E. 147. 


36. Norcross v. Consolidated Hills- 
borough Ditch Co., 75 Colo. 158, 225 
P. 207; International Harvester Co. 
of America v. Monroe Banking & 
ee sie Co; LOSS SiC 24 STS he 


[a] Foreclosure of mortgage.—(1) 
Where defendant did not deliver to 
plaintiff a mortgage as agreed and 
plaintiff sued to compel the delivery 
of, and to establish, the mortgage, 
it not then being due, plaintiff, the 
mortgage having become due pending 
suit, is entitled to foreclosure of the 
same. International Harvester Co. of 
America v. Monroe Banking & Mer- 
Cantile:: Coy Ose Sa ©.m2 4S Tae Sas 
1012. See Ogden v. Ogden, 4 Oh. St. 
182 (where a lien was enforced by de- 
cree instead of a mortgage). (2) A 
court of equity, having taken juris- 
diction of an action to compel spe- 
cific performance of an alleged con- 
tract to carry plaintiffs’ water free 
of charge through defendant’s ditch, 
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[§ 581] E. Alternative, Additional, and Inciden- 
tal or Ancillary Relief**—1. In General. In accord- 
ance with general rules as to granting complete re- 
lief in respect of the subject matter and as to re- 
taining jurisdiction for that purpose, and subject to 
applicable qualifications and limitations,** the right | 
of the court to grant such alternative,*° additional,*® 


ancillary** relief, as is necessary to. 


after a finding in effect that no con- 
tract existed, should nevertheless. 
proceed to do full justice by deter- 
mining the terms upon which such 
transportation should be made where 
defendant could not equitably refuse 
entirely. Norcross v. Consolidated 
Hillsborough Ditch Co., 75 Colo. 158, 
225 RP. 2072 


37. Del.—Old Time Petroleum Co. 
v. Turcol, (Ch.)-153 A.. 562. 


Ill.—Hayes v. O’Brien, 149 Ill. 408,, 


387 NE. 73,°238 LRA’ 555. 
Kan.—Marland Refining Co. v. 

Cheatum, 125 Kan. 457, 264 P. 738. 
Mich.—Hanchett v. McQueen, 32 


Mich. 22. 


Mo.—Baker v. St. Louis, 7 Mo. App. 
429 [aff 75 Mo. 671]. 


N. Y.—Colorado & S. Ry. Co: v. 
Blair, 81 Misc. 654, 148 N.Y.S. 510 [rev 
on other grounds 163 App. Div. 698, 
148 N.Y.S. 671, rev 214 N. Y. 497, 108 
N.E. 840, AnnCas1916D 1177, and reh 
den 215 N= Y. 697, 109 N.H. 1071]. 


Oh.—Eliopolus vy. Burger, 22 Oh. N. 
PiNPSp Les. 


Wash.—Dare v. Mt. 
Wash. 117, 208 P. 609. 


Pie v. Peters, LR. 20 bee 


Vernon, 121 


} Alta.—Walker v. Barker, 6 Alta. L. 


244, 


{a] Tlustrations—(1) In a suit 
for specific performance of a contract 
to sell a filling station, the court, on 
granting specific performance, may 
award possession as incidental relief 
and provide for a writ of assistance 
to put plaintiff in possession. Mar- 
land Refining Co. v. Cheatum, 125 
Kan, 457, 264 P. 738. (2) In connec- 
tion with specific performance, there 
may be granted an order for inter- 
pleader between conflicting claimants, 
as for example, between a vendor of 
real property and his lessee (Eppstein 
v.. Kuhn, .225 111) 115,80: NE 80, 10 
LRANS 117), (3) and a purchaser of 
real property and his assignee for 
creditors (Hanchett v. McQueen, 32 
Mich, 22). (4) Direction for deliv- 
ery of possession may be made on 
granting decree requiring conveyance. 
Baker v. St. Louis, 7 Mo. App. 429 [aff 
75 Mo. 671]. 


[b] Redelivery of possession to 
vendor pending suit.—(i) In the ab- 


sence of special circumstances where 
the court, in a suit by the vendor al- 
lows a purchaser of land in possession 
a period of time within which to rem- 
edy his default in payment, it will 
not, during such period, direct re- 
delivery of possession to the vendor. 
Walker v. Barker, 6 Alta. L. 244. (2) 
Where a decree has been rendered in 


a separate action requiring trustees 
under a mortgage to release certain 
corporate stock, the execution of the 
release may be required of the trustees 
in an action for the specific perform- 
ance of a contract for the purchase 
of that stock in which the trustees are 
joined as defendants. Colorado & S. 
Ry.,, Co. V.icBlainy Sa .iMases 654, 148 
N.Y.S. 510 [rev on other grounds 163 
App. Div. 698, 148 N.Y.S. 671 (rev 214 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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work out the equities of the parties to the suit, has 
been recognized or upheld, the authority of the court 
to retain jurisdiction to grant alternative relief, 
where specific performance is not granted, extend- 
ing, according to some cases, even to matters with 
regard to which it would not originally have had 
Jurisdiction ;** but where plaintiff fails to establish 
any basis for equitable relief, the authority of the 
court to retain the case to grant other relief, in re- 
spect of which the remedy at law is complete and 
The relief must, of 
course, be such as is within the jurisdiction of the 


adequate, has been denied.®® 


court to grant.*° 


Pleading, proof, and parties. 


N. Y. 497, 108 N.E. 840, AnnCas1916D 
1177, and reh den 215 N. Y. 697, 109 
N.E. 1071) ]. (3) Where defendant 
has refused to permit the persons 
designated for the purpose, in a con- 
tract for the assignment by defendant 
of a lease, to make a valuation of per- 
sonal property which defendant had 
agreed to sell in connection with the 
assignment of the lease, the court 
could make an order directing defend- 
ant to permit the designated person to 
make the valuation. Smith v. Peters, 
L. R. 20 Eq. 511. (4) Lessee seek- 
ing specific performance of an option 
to purchase was entitled, in the same 
suit, to have the question of the for- 
feiture of the lease tried out and to 
set up a right in equity to be relieved 
against forfeiture. Old Time Petro- 
leum Co. v. Turcol, (Del. Ch.) 153 A. 
562. 

38. Linthicum v. Washington, etc., 
Blectric R. Co., 124 Md. 263, 92 A. 917; 
Nelson v. Title Trust Co., 52 Wash. 
258, 100 P. 730. See Cathcart v. Rob- 
inson, 5 Pet. (U. S.) 264, 8 L. ed. 120 
(apparently recognizing rule). 


Damages or compensation in lieu of 
specific performance see infra §§ 602— 
613. 

39. O’Donnell v. Henley, 327 Ill. 
406, 158 N.E. 692; Brauer v. Laugh- 
lin, 235 Ill. 265, 85 N.E. 283. 


{a] ime for objecting to reten- 
tion of jurisdiction.—If the bill be of 
that class in which a court of equity 
might maintain and grant relief as at 
Jaw, although denying the equitable 
relief which has been prayed, the rule 
that the case will be dismissed be- 
cause there is an adequate and com- 
plete remedy at law does not apply, 
unless it is taken at the earliest op- 
portunity. Waite v. O’Neil, 72 F. 348 
[aff 76 F. 408, 22 CCA 248, 34 LRA 
550]. 

40. Day v. Washburn, 76 N. H. 203, 
81 A. 474. 

[a] Relief not beyond scope of ju- 
risdiction.— Where, in a suit for spe- 
cific performance of a contract to will 
claimant all decedent’s property, a 
will in accordance with the contract 
was offered merely as evidence of a 
contract alleged, the decree entered 
did not have the effect of setting up 
such will, or of annulling the probate 
of a later one, by which a part of tes- 
tator’s property was willed to others, 
Day v. Washburn, 76 N. H. 203, 81 A. 


474. 

41. Hume v. Kirkwood, 216 Ala. 
534, 113 So. 613; Davimos v. Green, 83 
N.. J. Eq. 596, 92 A. 96; Luther v. 
Luther, 216 Pa. 1, 64 A. 868; Cookson 
v. James, 181 Wis. 1, 193 N.W. 864. 


The rehef must be 
authorized by the pleadings*! and proof,? and there 
should not be an attempt to adjudicate as to the 
rights of a person who is not a party to the suit.*3 
Under a prayer for general relief, however, the court 
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proof. 


[a] MTlustrations.—(1) Where 
there are no allegations in a bill for 
specific performance justifying the 
prayer for such other and further re- 
lief by way of correction of, addition 
to, or change in, the memorandum of 
the contract, the enforcement of 
which is sought, such relief cannot be 
afforded. Davimos v. Green, 83 N. J. 
Eq. 596, 92 A. 96. (2) ‘The refusal 
of discovery sought as ancillary to 
specific performance is not erroneous 
where, from the face of the bill, it ap- 
pears that complainant has knowl- 
edge of the facts as to which discov- 
ery is sought. Hume y. Kirkwood, 216 
Ala. 534, 113 So. 613. 


42. Starbird v. Jacobs, 46 ° Colo. 
507, 105 P. 872; Cookson v. James, 181 
Wis. 1, 193 N.W. 964. 


[a] Alternative relief.—W here 
both parties ask for specific perform- 
ance, although neither can demand 
itas a matter of right, and no alterna- 
tive relief is requested by either, or 
warranted by the facts, the court can- 
not grant any alternative - relief. 
Cookson v. James, 181 Wis. 1, 193 
N.W. 964. 


43. Cookson v. James, supra. 


[a] Thus, in an action for specific 
performance of a contract to exchange 
lands, a judgment providing for the 
cancellation of a deed of the lands 
where defendant was to convey to 
plaintiff, executed by defendant, at 
plaintiff's request to a third person 
not a party to the action, if plaintiffs 
exercised an option granted them by 
the judgment to cancel the contract, 
instead of executing to defendant a 
deed of the property agreed to be con- 
veyed by them, was erroneous, defend- 
ant being entitled to the deed on per- 
formance of his part of the contract 
in the manner directed by plaintiffs, 
and not being interested in a con- 
troversy between plaintiff and de- 
fendant’s grantee. Cookson v. James, 
St Wis Le Los eNVW.904e 

44. Cal. Crane v. Roach, 
App. 584, 156 P. 375. 

Ga.—Hamil v. Flowers, 133 Ga. 216, 
65 S.E. 961. 

Mich.—Pavella v. Miller, 239 Mich. 
88, 214 N.W. 102. 

Minn.—Porten v. Peterson, 
Minn. 152, 166 N.W. 183. 

Ont.—Clark v. Ely, 11 Grant Ch. 98. 

45. Bostwick v. Florida Cent., etc., 
R. Co., 61 Fla. 850, 56 So. 290; Reiger 
v. Turley, 151 Iowa 491, 131 N.W. 866. 

fa] Thus, on a cross complaint by 


the purchasers of land against their 
assignee to whom the vendor con- 


29 Cail: 


139 
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may properly grant such relief as is consistent with 
the pleading** and proof;*® but there is authority 
for the view that relief which is entirely distinet 
from, and repugnant to, the prayer for specifie per- 
mance, cannot be granted under the general prayer.*® 


[§ 582] 2. Rescission of Contract and Restora- 
tion of Property in Lieu of Specific Performance.‘? 
Where specific performance of a contract to convey 
land is denied, its rescission may be decreed,*® as, 
for example, where specific performance is sought by 
the vendor*® or the purchaser®® under a contract for 
the sale of land, or by a party to a contract for the 
exchange of property ;°! 
plaintiff, he may, in a proper case, have a decree for 
the restoration of the possession of the land,®? and 
an accounting of the rents and profits.5® 
must, however, be authorized by the pleadings®* and 


and where the vendor is 


Rescission 


veyed the land, for specific perform- 
ance of such grantee’s contract to 
erect a house, where the purchasers’ 
complaint was for general as well as 
specific relief, the court was war- 
ranted in granting them any relief 
consistent with the facts pleaded and 
proved. Crane vy. Roach, 29 Cal. A. 
53450156 Peis. 


46. Ward v. Newbold, 115 Md. 689, 
81 A. 793, AnnCas1913A 919. 


47. Rescission on behalf of defend- 
ant see infra § 623. 


48. Henry v. Benlisa, 37 Fla. 609. 
20 So. 800, 34 LRA 288. 


49.- Block vs Donovan, 13) N; Do; 
99 N.W. 72. See Elliot v. Barry, 15 
Alta. Ja, 3293 


[a] Interest of infant defendants. 
—Where the vendor asks for specific 
performance or rescission as the court 
may direct, the court should act for 
the best interests of the infant de- 


fendants. Greenbaum vy. Austrian, 70 
Fi 597. 
50. Hendry v. Benlisa, 37 Fla. 609, 


20 So. 800, 34 LRA 283. See Gilchrist 
v. Buie, 21 N. C. 346 (where, however, 
the question as to the failure to 
rescind was not duly raised). 


51. Allum v. Stockbridge, 8 Baxt, 
(Tenn.) 356. 
52. Gilpin v. Watts, 1 Colo. 479; 


Gregorie v. Bulow, 9 S. C. Eq. 235; 
Bryan. v..Gofttus, IyRobp. (40. Va.)_L2, 
39 AmD 242. 


[a] Pleading.—Restoration may 
be granted under a prayer for general 
relief provided restoration is con- 
sistent with the facts pleaded. Gilpin 
v. Watts, 1 Colo. 479. 


53. See infra § 590. 


54. Perrow v. Webster, 124 Va. 321, 
He pSeiah J7irdl) 


[a] Pleading not authorizing 
rescission.—A bill quia timet in the 
nature of a bill for specific perform- 
ance by the purchaser of land from 
one who acquired title to part of the 
land under the county clerk’s tax deed 
did not support a decree for rescission 
of the eontract of sale. Perrow v. 
Webster, 124 Va. 321, 97 S.E. 770. 


{b] General prayer.—Under a com- 
plaint seeking specific performance 
and containing a prayer for general 
relief, the equity court had power to 
grant rescission of the contract. 
Badger v. Scobell Chemical Co., 129 
Misc. 612, 222 N.Y.S. 315 [aff 222 App. 
Div. T1229 225 Neos.) (8ialse Alam ive 
Stockbridge, 8 Baxt. (Tenn.) 356. 


55. Perrow v. Webster, 124 Va. 321, 
97 S.E. 770; Cookson v. James, 181 
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Rescission on noncompliance with decree for spe- 
Under the English and Canadian 
practice, in a suit for specific performance of the 
contract involved, by a vendor of real property,’® 
by a party to a contract for the exchange of lands,°‘ 
or by a lessor as party to a contract to lease real 
property,°® plaintiff, on defendant’s failure to com- 
ply with a decree for specific performance, is enti- 
tled to an order rescinding the contract, without 
making defendant’s subpurelasers or assignees par- 
ties either to the action or the motion to reseind;°® 
and, in the absence of a provision in the contract to 
the contrary, the vendor is entitled to receive or re- 
tain deposits or payments made by the purcaaser,®° 
although a party is not entitled both to have the con- 


cific performance. 
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tract rescinded and also to claim damages for a 


Wis. 1, 193 N.W. 964. See Haste v. 
Goodman, (Alta.) 66 DomLR 360 (not 
a case for rescission). 


[a] Illustration.—In an action for 
specific performance of a contract to 
exchange lands, where defendant al- 
leged that he had fully performed, and 
demanded that plaintiffs be required to 
give the deed contracted for, the court, 
on finding that defendant had per- 
formed, erred in giving plaintiffs the 
option to convey the property or can- 
cel the contract, instead of dismissing 
their suit and requiring them to exe- 
eute and deliver a deed to defendant 
within'a reasonable time. Cookson v. 
James, 181 Wis. 1, 193 N.W. 964. 


56. Clark v. Wallis, 35 Beav. 460, 
55 Reprint 974; Henty v. Schroder, 12 
Ch. D. 666; Sweet v. Meredith, 4 
Giff. 207, 66 Reprint 680; Hall v. Bur- 
Nell [Lodge Ch. 5513 (Olde vz Olde, 
[1904] 1 Ch. 35; Jeffery v. Stewart, 80 
L.-T. Rep. N.S. 17; Best v. Dusses- 
soye, 30 Man. 270; Plainview Farming 
Co., Ltd. v. Transcontinental Townsite 
Co., Ltd., 25 Man. 677; Standard Trust 
Go. v. Little; 8 Sask: L. 205, 8 West. 
Wkly. 112, 31 WestLR 269. See 
Foligno v. Martin, 16 Beav. (Eng.) 
586 (relief granted); Davidson v. 
Sharpe, [1920] 1 WestWkly 888 (ap- 
parently recognizing rule); Holford 
ve rims e65 Solo Je G68: 

57. Plainview Farming Co. Ltd. v. 
Transcontinental Townsite Co., Ltd., 
25 Man. 677. 


5S. VWVatSON® Ve COs8 WR. 6 Ono. 
219, : 
59. Plainview Farming Co., Ltd. v. 


Transcontinental Townsite Co., Ltd., 
25 Man. 677. 


60. Clark v. Wallis, 35 Beav. 460, 
55 Reprint 974; Hall v. Burnell, [1911] 
2 Ch. 551; Best v. Dussessoye, 30 Man. 
270; Standard Trust Co. v. Little, 8 
Sask OF 205, 8° WiestWkly It125531 
WestLR 269. See Holford v. Trim, 65 
Sol. J. 768. 

{a] Bule applied where a deposit 
to bind the bargain was in the hands 
of a stakeholder. Hall v. Burnell, 
pPEStid. 2 Ch. 551 ContracJackson, ¥. 
De Kadich, [1904] W. N. 168. 


Forfeiture on strict foreclosure see 
infra § 589. 

6). Henty vv. Schroder, 12 Ch. -D, 
666; Hutchings v. Humphreys, 54 L. 
J. Ch. 650; Jeffery v. Stewart, 80 L. 
T. Rep. N. S. 17. But see Sweet v. 
Meredith, 4 Giff. 207, 66 Reprint 680 
(apparently recognizing the right to 
damages). : 

62. See cases infra this note. 


[a] Prayer for general relief.—(1) 
Where a trustee of land contracted to 
sell a part thereof to a purchaser, who 


took and retained possession under 
the contract, which was recorded, and 
thereafter the trustee conveyed to a 
beneficiary, who, pending suit by the 
purchaser, under a bill asking specific 
performance and general relief, sold 
to a third person, who intervened, the 
bill by the purchaser, although in the 
form of specific performance, must 
be treated as one to quiet title and 
relief granted accordingly. Snell v. 
Ha 263" Lie oT 05) NBG s Gh) 
Where parents agreed with a woman 
that, if she would marry their son, 
they would convey to her and the son 
jointly one hundred and sixty acres, 
and after the marriage one hundred 
and twenty acres thereof were deeded 
to the son and his wife and accepted 
by them, and the son’s wife subse- 
quently sued his parents for specific 
perfotmance of the contract to convey 
one-hundred and sixty acres, also 
praying for general relief, and it ap- 
peared that the grantor, without the 
son's wife’s consent, obtained a return 
of the deed, and destroyed it before 
it was recorded, the court, although 
refusing specific performance, should 
confirm and quiet the title of the son’s 
wife in the land conveyed. Svanda v. 
Svanda, 86 Neb. 203, 125 N.W. 585. 


63. Snell v.- Hill, 263 Ill. 211, 105 
N.E. 16; Svanda v. Svanda, 86 Neb. 
203, au2io) INSWe 5s: 


[a] Scope of relief.—In a suit for 
specific performance, where the an- 
swer alleged that a portion of the land 
constituted defendant’s homestead, 
and no reply was filed denying such 
allegation, where the decree of the 
lower court denying relief is reversed, 
and plaintiff’s title to the land quiet- 
ed, title therein being held to have 
been vested in her by a deed from de- 
fendant husband alone, the lower 
court will be directed to allow the 
pleadings to be reformed, if desired, 
and ascertain whether the land con- 
veyed by defendant husband alone 
included any part of the homestead, 
and, if so, to exclude from the decree 
such part not exceeding two thousand 
dollars in value. Svanda vy. Svanda, 
86 Neb. 203, 125 N.W. 585. 


64. See cases infra this note. 


_ {a]_ Tlustrations.—(1) The court, 
in order to give complete relief, may 
cancel as a cloud on the title a deed 
previously executed by defendant ven- 


dor but never delivered. Miller vy. 
Watson, 139) Ga. 29; 76 SUR: 585.0 (©) 
In a suit by the beneficiaries of 


spouses’ contract for disposition of 
their property by @ survivor for en- 
forcement of the contract, the court 
will, on the death of the survivor, in 
enforcing performance thereof, set 
aside the deed and will executed in 
contravention of the contract. Brad- 
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breach of the agreement.°* 


[§ 583] 3. Quieting Title and Canceling Deeds. 
Provided the pleadings authorize such relief,°* in a 
suit to compel the specifie performance of a contract. 
to convey lands, the court may quiet plaintiff’s ti- 
tle,°* and, as incident to granting specific perform- 
ance, the court may also quiet title or cancel out- 
standing instruments affecting title,°* and may, in 
general, perfect the title.®° 


[§ 584] 4. Accounting. In accordance with gen- 
eral rules and subject to applicable qualifications and 
limitations,®°® in a suit for specific performance, an 
accounting may be had as alternative relief, or as 
incidental to alternative relief,®” or as incidental to 


en v. Neal, 182 Kan. 887, 295 P. 678. 
(3) The court could quiet title in a 
suit by a purchaser in respect of a 
subsequent purchaser with notice of 
plaintiff's rights. Larson vy. Smith, 
174 Iowa 619, 156 N.W. 813. y 


65. Huber v. Johnson, 174 Ky. 697,. 
192 S.W. 821. 


[a] Thus all adverse claims to the 
title held by plaintiff may be adjudi- 
cated and the title perfected. Huber 
v. Johnson, 174 Ky. 697, 192 S.W. 821. 


66. See supra § 581. 


67. Ala.—A. D. Smith & Sons v. 
Securities Co. of America, 198 Ala. 
493, 73 So. 892. 


Kan.—Orr v. Thomas, 105 Kan. 624,. 
L352 1046: 


Oh.—Miller v. Bates, 29 Oh. App. 7, 
162 N.E. 781. 


Okl.—Boese v. Childress, 83 Okl. 60, 
200 (RS 99%. 


Vt.—Cunningham y. Blanchard, 85- 
Vt. 494, 83 A. 469. 


[a] Tlustrations.—(1) An action 
for specific performance of an un- 
denied contract for the exchange of 
real and personal property, wherein 
defendant joins in prayer for specific 
performance as to the real estate, is 
maintainable, although the trial court 
finds that it cannot be specifically en-. 
forced for want of mutuality in all its 
terms, where it has been partly per- 
formed by transfer of a bank aceount 
and by payments and expenditures as 
to personalty, as the court may retain 
jurisdiction and order an accounting 
and give such judgment as justice: 
may require. Orr v. Thomas, 105 Kan. 
624, 185 P. 1046. (2) Having juris- 
diction to compel specific performance 
of an agreement to reduce an oral 
contract relating to land to writing, 
equity would retain jurisdiction to: 
compel an accounting pursuant to the 
agreement. Cunningham v. Blanch- 
ard, 85 Vt. 494, 83 A. 469. (3) Inan 
action for specific performance of an 
oral land sale agreement, where the 
court determined that plaintiff. pur- 
chaser would be entitled to a lien for 
the money paid out upon a mortgage 
judgment and taxes, and that defend- 
ant would be entitled to an offset for 
rental while plaintiff was in posses- 
sion, and suggested that the parties 
might come to an agreement, but they 
did not do so, an accounting was or- 
dered. Boese vy. Childress, 83 Okl. 
60, 200 P. 997. (4) Upon denial of 
specific performance of a contract to 
sell corporate stock, an accounting 
could be ordered, where it was prayed 
and a trust relation subsisted between 
the parties. A. D. Smith & Sons v.. 
Securities Co. of America, 198 Ala.. 
493, 73 So. 892. 


For later cases, developments and changes in the law see Annotations, same title and section number,. 
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a decree for specific performance,*® but such relief 
must be authorized by the pleadings.*® The right to 
an accounting, in connection with the allowance of 
specific performance, has been denied, however, 
where the obligation to pay arose out of an implied 
contract and the amount is properly determinable 
at law on principles of quantum meruit,7° and where 
specific performance of an agreement to assign a 


68. Hart v. Hart, 188 App. Div. 
283, 176 N.Y.S. 790; Kelsey v. Distler, 
PA AD DAD lyse Con he Neves. 602s 


IBnieh® ve dames, 35 Ry 14'499- 87 A. 
316, AnnCas1915B 1099. See McDon- 
ald v. Davis, 43 Ga. 356 (apparently 
recognizing rule); Griffin v. Griffin, 
163 Ill. 216, 45 N.E. 241 (right to state 
account recognized) ; Birney Vv. 
Ready, 216 Mich. 7, 184 N.W. 462 (ac- 
counting decreed in: connecting with 
grant of relief claimed in cross bill). 


[a] Iilustration.—A contract was 
made to the effect that the principal 
defendant having the agency of sev- 
eral fire insurance companies as part 
of his contract for the sale of his 
agency would procure for plaintiffs 
from the companies authority to 
represent them, and would himself 
refrain from acting as their agent, 
and would turn over to plaintiffs the 
records of the agency, and it was held 
that, in a suit for specific perform- 
ance, Where the decree orders a turn- 
ing over to complainant of defendant’s 
books and papers in aid of the per- 
formance of the contract, such decree 
may also carry the incidental remedy 
of an accounting from the date the 
principal defendant should have per- 
formed also sought by the complaint. 


Kelsey v. Distler, 141 App. Div. 78, 
125 N.Y.S. 602. 
[b] Scope of accounting.—In a 


purchaser’s action for specific per- 
formance of a contract for the sale of 
land, complainant, on showing that a 
mill included in the contract was re- 
moved by the vendors to other prop- 
erty and there destroyed, was entitled 
to have such property included in the 
decree for an accounting. Bright v. 
James, 35 R. I. 492, 87 A. 316, AnnCas 
Od 51099: 


69. See cases infra this note. 


[a] Pleadings insufficient.—(1) A 
contract for the purchase of stock ina 
corporation owning a hotel stipulated 
that the buyer should be employed as 
the manager of the hotel at a fixed 
salary, and that in case the hotel 
made a profit he should be entitled to 
have one fourth thereof credited on 
the balance due on the stock contract- 
ed for. He was removed from his 
position as manager and brought: a 
suit specifically to enforce the con- 
tract by requiring his restoration to 
the position of manager and for the 
transfer and delivery to him of the 
corporate stock. There was no allega- 
tion that any profits had accrued or 
were due, nor was there any claim 
made for damages, and he made no 
tender of performance by alleging his 
willingness and ability to pay any 
balance that might be found due after 
applying profits to the liquidation of 
the debt. It was held that the court 
was without authority to enter a de- 
cree providing for the appointment of 
a referee to take an accounting of 
damages and of the earnings and 
profits of the hotel, and for the ap- 
plication of the same on the stock 
purchased, and the payment of the 
balance, if any, to the buyer. Deitz Vv. 
Stephenson, 51 Or. 596, 95 P. 803. (2) 
In a bill in the nature of specific per- 
formance of respondent’s agreement 
to bequeath and devise by will cer- 
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patent.‘ 


tain property to complainant, an alle- 
gation that items of account between 
the parties were complicated did not 
authorize equity to retain the bill 
especially where the specific allega- 
tions of the bill contradict the theory 
of a complicated account. Stone y. 
Burgeson, 215 Ala. 23, 109 So. 155. 


[b] Pleading sufficient.—W here 
the bill contained a prayer for general 
relief and also a special prayer for an 
accounting, and the facts alleged au- 
thorized an accounting whether or 


not specific performance should be 
granted, an accounting, on denial of 
specific performance, was proper. A. 


D. Smith & Sons v. Securities Co. of 
America, 198 Ala. 493, 73 So. 892. 


70. Collins v. Leary, 77 N. J. Eq. 
529, 77 A. 518 [mod (Ch.) 74 A. 42]. 


[a] TIllustration.—Where L_  con- 
tracted with the owner of a patent on 
a certain dredging bucket to convey 
to such owner’s wife, complainant in 
the present action, certain real estate 
in partial consideration for the use of 
the patented bucket, and also to pay a 
money consideration, the amount of 
which was left to subsequent negotia- 
tion but which was never determined, 
a court of equity in a suit to compel 
performance of the contract had no 
jurisdiction to direct an accounting 
and determination of the amount of 
the money payment, such determina- 
tion being within the jurisdiction of 
a court of law in an action on a quan- 
tum meruit on an implied promise. 
Collins v. Leary, 77 N. J. Eq. 529, 77 A. 
518 [mod (Ch.) 74 A. 42]. Compare 
Collins v. Leary, 74 N. J. Eq. 852, 71 
A. 603 (where apparently the riglt to 
an accounting was recognized). 


71. Kennedy v. Hazelton, 128 U. S. 
667, 9 S.Ct. 202, 32 L. ed. 576. 


{a] Reason for rule.—A decree for 
profits could only proceed on the 
ground that plaintiff is at least the 
equitable owner of the patent, and 
there can be neither legal nor equita- 
ble ownership of a void patent. Ken- 
nedy v. Hazelton, 128 U. S. 667, 9 S.Ct. 
202, 32 L. ed. 576. 

72. Injunction and specific per- 
formance compared see Injunctions § 
281. 

73. U. S.—Oklahoma Natural Gas 
Corp. v. Municipal Gas Co., 38 F. (2d) 
444, 

Ala.—Webb v. Jones, 163 Ala. 637, 
50 So. 887. 


Conn.—New Haven Sand Blast Co. 
v. Dreisbach, 102 Conn. 169, 128 A. 320. 


Del.— Clough- v. Cook, 10 Del. Ch. 
1 DoS ACG NFe 

Ill.—Corbly v. Corbly, 280 Ill. 278, 
117 N.E. 393; Hayes v. O’Brien, 149 
Ill. 403, 37 N.E. 78, 23 LRA 555. . 

Mass.—Dooley v. Merrill, 216 Mass. 
500, 104 N.E. 345. ; 

N.J-—_ Collins v. ueary; Gi Noes. Ha: 
529, 77 A. 518 [mod on other grounds 
(Ch.) 74 A. 42]. 

Vt.—Boston, 
Mart, BY ins -Co., 
874. 


W. Va.—Carnegie Natural Gas Co. 


Co. v. Union 
seen With wake 


OUG. kee 
83 Vt. 


[§ 585] 5. Injunction.?2 
cific performance, there may be granted, in an ap- 
propriate case, a final injunction,’® and while it has: 
been laid down that an injunction is granted in a 
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patent is refused on the ground that the patent is 
void, the bill cannot be retained for an account of 
profits received by defendant for the use of the 


In connection with spe- 


v. South Penn Oil Co., 56 W. Va. 402,. 
49 S.H. 548. 


la] Restraining other proceedings.. 
—(1) Ina suit to compel defendant 
landlord specifically to perform a pro- 
vision of the lease to give a renewal,. 
a decree perpetually restraining de- 
fendant from prosecuting an action, 
commenced after the suit for specific 
performance, before a justice of the 
peace to obtain possession may prop-- 
erly be made where plaintiff is en- 
titled to specific performance of the: 


provision for renewal. Clough v.. 
Cook £10) Dels Chwi ses pee Aelonune 
(2) In a suit to enforce plaintiff’s 


claim to a life interest in certain real 
property, based on an oral contract 
with defendant, where plaintiff was. 
entitled to specific performance, it 
was proper to grant injunctions per- 
petually restraining defendant's. 
maintenance of pending or threat- 
ened suits for possession. Corbly 
Vv. 1 Corbly; 9280 “HS O2e- Sele Nee 
3938. (3) Ina suit to compel specific 
performance of a contract for the set- 
tlement of a certain claim, the court 
may perpetually enjoin the further 
prosecution of an action at law on the 


claim. Boston, etc., R. Co. v. Union 
Mute, Bo Ins; Co. 983 AV Op sye sim 
874. (4) So an action of ejectment 


by persons claiming under the vendor 
to recover the property from persons. 
claiming under the purchaser may be 
enjoined. Collins v. Leary, 77 N. J. 
Hq. 529, 77 A. 518 [mod on other 
2rounds. (Ch). T4 Ay 4242") 66) tn an 
action by the purchaser to enforce 
the specific performance of a contract 
to convey certain real property, an 
injunction to restrain a subsequent 
grantee of the vendor from maintain- 
ing an action of forcible entry and de- 
tainer against a tenant of the pur- 


chaser might be granted. Hayes v. 
O’Brien, 149 Ill. 403, 37 N.B. 73, 23 
LRA 555. 

[b] Other illustrations.—(1) 


Where a servient tenant denied the 
dominant tenant’s right to the use 
of a way under an easement reserved 
in a deed, which was clearly appurten- 
ant to the dominant estate, it was the 
duty of the court to enforce specific 
performance by establishing the right, 
defining the way, and enjoining dis- 
turbance of the way, if it had not been 
previously fixed either by deed or act 
of the parties. Webb v. Jones, 163 
Ala. 637% 50 So; 887. (2)" Enea isultito 
enforce the specific performance of a 
contract pursuant to which defendant 
municipal corporation had leased a 
pipe line to plaintiff, an injunction 
to restrain the municipal corporation 
and another lessee of such corporation 
from interfering with plaintiff’s con- 
nections with the leased line and from 
furnishing gas to plaintiff's customers: 
on such land was granted, in connec- 
tion with the decree for specific per- 
formance. Oklahoma Natural Gas 
Corp. v. Municipal Gas Co., 38 F.(2d) 
444, (3) Ina suit to compel convey- 
ance to plaintiff of an application for 
a patent, pursuant to a covenant for 
future conveyances, the court was 
warranted in making its decree of spe- 
cific performance effectual by a man- 
datory injunction requiring defendant 
to keep such application alive and 
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suit for specific performance only as ineidental to 
the execution of the decree, and that, where the de- 
cree of specific performance cannot be enforced, an 
injunction will not be granted, complainant being left 
to his legal remedy,** there is authority for the view 
that, even where for sufficient reasons specific per- 
formanee is refused, the ease may be such as to au- 
thorize the grant of an injunction.*® An injunction 
in aid of a decree for specifie performance should 
not, however, be broader than the terms of the con- 
tract, specific performance of which is decreed,’® 
and where injunctive relief is sought as ancillary to 
specific performance, if complainant is not entitled 
to specific performance, he is not entitled to injune- 
tive relief.‘77 An injunction against a suit at law 
has been denied where plaintiff in the suit for specific 
performance had a defense at law, but not in equity, 
to the action at law, and the equities of the case did 
not require interference by injunction,’® and the 
right of plaintiff to a perpetual injunction against a 
judgment in ejectment against him, on denial of 
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plaintiff's right to specific performance has been 
denied on the ground that the facts on which the 
right to an injunction was claimed should have been 
set up in the action of ejectment.** : 


[§ 586] 6. Discharge of Encumbrances in Connec- 
tion with Specific Performance. In a suit either by 
the vendor’? or by the purchaser*? to enforce a con- 
tract for the sale of real property, where the en- 
cumbranees, the continued existence of which is not 
contemplated by the contract, can be discharged by 
mere payment, and are not larger in amount than the 
purchase money due, the court may make provision 
for payment of the encumbrances out of the moneys 
that are payable to the vendor, and, in this connee- 
tion, may direct that the amount should be paid di- 
rectly to the holders instead of to the vendor*? even 
though such holders are not before the court;** or 
the court may authorize the purchaser to discharge 
the encumbrances*? on failure of the vendor to dis- 
charge them*® and to take credit on, or reimburse 
himself from, the purchase price. So, in a proper 


unimpaired pending appeal. ah Le eee 102 Conn. 169, 128 A. 320. | Man.—Gillespie v. Wells, 22 Man. 
Haven Sand Blast Co. v. Dreisbach . 355. 
> : 77. Hume v. Kirkwood, 216 Ala. 

102 Conn. 169, 128 A. 320. (4) One 534, 113 So. 613. See Hudson v. Max Meadows Land, 
marrying a woman with notice that ete. Co., 97 Va. 341, 33 S.E. 586 (ap- 
she has made a binding contract to 3. e Aba. : 2, RU hate J 

convey land, not disclaiming interest, ee PRR RIS ge BE IO IGBTS Petey secve tiie ee 

but answering to the merits in a suit f [a] Pleading.—Relief to complain- 
of specific performance, may be en- 79. Agard v. Valencia, 39 Cal. 292.) ant “in specific performance suit, 
joined perpetually from asserting any 80. Blanton v. Kentucky Distil-| whose bill proceeds on assumption 


title thereto. Dooley v. Merrill, 216 
Mass. 500, 104 N.E. 345. 


Interlocutory injunction see supra § 
as 


74, Roquemore & Hall v. Mitchell 
Bros:, 167 Ala. 475, 52 So. 423, 140 
AmSR 52. 

75. Texas Co. v. Central Fuel Oil 


Co., 194 F. 1, 114 C. C. A. 21; Newman 
v. French, 138 Iowa 482, 116 N.W. 468, 
128 AmSR 212, 18 LRANS 218. 


{a] Diustration—Where defend- 
ant induced plaintiff, his daughter, to 
give up her home in the country, and 
go to live in town, in a house to be 
purchased by him, which was to be- 
long to plaintiff in return for her per- 
sonal services in making a home and 
earing for him, and soon afterward 
defendant left plaintiff, and conveyed 
the house to others, it was held that, 
although plaintiff was not entitled to 
specific performance, defendant 
should be restrained from conveying 
the premises free from plaintiff's 
claims, and from interfering with her 
possession and enjoyment thereof so 
long as she continued to perform or to 
be ready and able to perform the con- 
tract on her part, and the fee-simple 
title to the premises should be made 
to vest in her when her obligations 
under the contract shall have been 
fully performed, and she shall be oth- 
erwise entitled to a decree on her con- 
tract. Newman v. French, 138 Iowa 
482, 116 N.W. 468, 128 AmSR 212, 18 
LRANS 218. 


[b] Determination as to remedy 
awarded.—Remedy eventually award- 
ed, whether specific performance or 
injunction against breach of defend- 
ant’s negative promise, must depend 
on equitable consideration of evidenti- 
ary facts and circumstances. 
v. Wausau Abrasives Co., 81 N. H. 
Dove) Aweat a. 


Enforcing contracts by means of in- 
junction generally see Injunctions, 
passim §§ 281-367. 


76. New Haven Sand Blast Co. v. 


Kann |* 


leries, etc., Co., 120 F. 318 [aff 149 F. 
31, 80 CCA 343, cert den 27 SCt 790, 
205 U. S. 543, 51 L. ed. 922]; Guild v. 
Atchison, ete., R. Co., 57 Kan. 70, 45 


P. 82, 57 AmSR 312, 33 LRA 77; May 
v. Getty, 140 N. C. 310, 53 S.E. 75. 
[a] Tllustration.—Decree that 


sufficient part of the price be applied 
to pay the balance of purchase price 
due from plaintiff vendor to a third 
person from whom plaintiff had pur- 


chased. May v. Getty, 140 N. C. 3810, 
53 [Sab aro: 
[b] Rule applied where lienhold- 


ers were parties. Blanton v. Ken- 
tucky Distilleries, ete., Co., 120 F. 
318 [aff 149 F. 31, 80 CCA 343 (cert 
den 205_U. S. 543, 27 S€t 790, 51 L: 
ed. 922)]. 


[e] Purchaser in possession with 
knowledge of encumbrance.—W here 
an encumbrance is less than the pur- 
chase price or so small proportionate- 
ly that full and adequate protection 
can be afforded, or consists of a dock- 
eted judgment, the amount of which 
is amply secured on appeal, specific 
performance of the contract to buy 
may be enforced by a decree making 
proper provision for relief of the 
property, especially where the pur- 
chaser has gone into possession fully 
aware of the encumbrance and is ex- 
ercising full control over the proper- 
ty as owner. Farmers’ Tobacco Ware- 
house Co. v. Eastern Carolina Ware- 
house Corporation, 185 N. C. 518, 117 
S.E. 625. 


81. Cal.—Grant v. Beronio, Oh Cal: 
496, 32 P. 556. 


N. J.—Stein v. Francis, 91 N. J. 
Eq.- 205, 109 A. 737; Van Keuren vy. 
Siedler, 73 N. J. Eq. 239, 66 A. 920. 


N. Y.—Bostwick v. Beach, 103 N. Y. 
414, 9 N.E. 41; Jerome v. Scudder, 25 
N. Y. Super. 169. 


N. C.—Gallimore v. Grubb, 156 N. 
Creo Os, Ven Seen Ones 


S. C.—Payne v. Melton, 69 S. C, 370, 
48 S.B. 277. 


yt 


that defendant has title, is limited to 
investing him with defendant’s title 
and does not warrant provision for 
payment of encumbrances out of pur- 
chase price, Jackson Realty Co. 
v. Yeatman, 219 Ala. 3,412) sSe; aes: 


82. Grant v. Beronio, 97 Cal. 496, 
32 P. 556; Gallimore v. Grubb, 156 N. 
C. 575, 72 S.E. 628. See Mackey Wall 
Plaster Co. v. U.S. Gypsum Co, 244 
F. 275 [aff 252 F. 397, 164 CCA 321] 
(in a vendor’s suit for specific per- 
formance, if there are encumbrances 
for which the vendor is responsible, 
purchase money deductions can be 
made in the decree). 


[a] Payment of full purchase to 


vendor.—A judgment for plaintiff for — ; 


the full purchase price in a suit by 


the vendor for the specific perform- | f | 


ance of a contract to purchase land 
was erroneous where plaintiff had not 
discharged all the indebtedness 
against the land, aS a payment to 
plaintiff would not be a satisfaction 
of the indebtedness. Bourland v. 
Huffhines (Civ. A.) 244 S.W. 847. 


83. Grant v. Beronio, 97 Cal. 496, 
32 P. 556; Gallimore v. Grubb, 156 
INE CP 575 S72 Sanne 2S amee : 


Making encumbrancers parties see 
supra § 458. 


84. Meade v. Brown, 218 Mich. 556, 
188 N.W. 514; 


niewski, 173 Mich. 642, 139 N.W. 874. 


[a] Encumbrance created after 
contract.—Where, subsequent to the 
making of the contract for the sale 
of land, the vendor conveyed to a 
third person as security, a decree of 


specific performance may authorize © 


the purchaser to pay off the encum- 
brance and have credit therefor on the 
purchase price. Smith v. Mathis, 174 
Mich. 262, 140 N.W. 548. 


85. Hunt v. Smith, 139 Ill. 296, 28 


N.E. 809; Gallimore v. Grubb, 156 N. 13 


C. 575, 72 S.E. 628. 


[a] Form of decree.—Hunt 
Smith, 139 Ill. 296, 28 N.E. 809. 


For later oases, developments and changes in the law see Annotations, same title and section number, 
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case, there may be a direction,** or a condition,’? 
that the vendor, or other person obligated to convey, 
shall discharge or remove the encumbrance, or shall 
convey free of encumbrances, and in a suit by the 
purchaser provision for the discharge or cancella- 
tion of encumbrances created by the vendor after 
making the contract has been made.$’ 
the encumbrances exceed the balance due on the pur- 
chase price, provision for the application of such 
balance on the encumbrances, together with a di- 
rection for conveyance free from the encumbrances, 
has been made.*® -On the other hand, the impropri- 
ety of directing or authorizing certain payments,?® 


86. Reese v. Hoeckel, 58 Cal. 281: 
Willingham Loan &.Trust Co. v. 
Moore, 160 Ga. 550, 128 S.E. 751. 


[a] Release or security.—The ven- 
dee, plaintiff, may demand that the 
vendor procure a release or secure 
plaintiff for the payment of the mort- 
gage. Reese v. Hoeckel, 58 Cal. 281. 


[b] Bxchange of property.— 
Where the contract involved an ex- 
change of property, provision for the 
discharge of encumbrances may be 
made in the decree. Smith v. David, 
168 Ga. 511, 148 S.B. 265. 


87. Axelrod v. Osage Oil & Refin- 
ing, Cor ea9-E. (2d) 7125) Preble wn. 
Abrahams, 88 Cal. 245, 26 P. 99, 22 
AmSR 301;' Nichols v. Bealmear, 36 
“op. Ds C. 352! Phillips’ vy Phillips, 
(N. J. Eq.) 122 A. 620. 


[a] fIllustrations.—(1) Decree for 
defendant’s purchase of a half inter- 
est in a mineral lease, conditioned on 
plaintiff's tender of valid title in good 
standing with Indian Agency and Sec- 
retary of Interior, free from encum- 
brances, within 30 days, sufficiently 
protected defendant. Axelrod v. 
Osage Oil & Refining Co., 29 F.(2d) 
712. (2) In a suit by the vendor, a 
decree which authorizes judgment 
against defendant only on deposit by 
plaintiff with the court of a deed free 
from encumbrance is not objection- 
able. Preble v. Abrahams, 88 Cal. 
245, 26 P. 99, 22 AmSR 301 (see form 
of decree). (3) Vendor would be 
granted specific performance, on con- 
dition that he produced deeds to re- 
move uncertainty in title. Brengard 
v. Meighan, 100 N. J. Eq. 387, 136 A. 
502. 


Imposing conditions on granting 
specific performance in general see 
infra § 616. 


88. See cases infra this note. 


[a] Purchase money mortgage.— 
(1) The vendor as defendant may be 
compelled to cancel and release a pur- 
chase money mortgage on the prem- 
ises, taken by him from a subsequent 
purchaser, having notice of plaintiff's 
rights, to whom the vendor sold the 
property in violation of plaintiff's 
rights as purchaser (Larson v. Smith, 
174 Iowa 619, 156 N.W. 813), (2) and 
such subsequent purchaser, when a 
party to the suit, may be required to 


give a quitclaim deed to plaintiff 
(Larson v. Smith, supra). C3t)r AEE 
would be improper, however, to re- 


quire such subsequent purchaser to 
give a warranty deed. Greengard v. 
Bernstein, 343 Ill. 416, 175 N.E, 424; 
Larson v. Smith, supra. 


[b] Judgment.—Where the vendor 
incurred a lien against property to 
avoid specific performance of the sale 
contract, a decree granting specific 
performance with a holding that the 
judgment in question was not a lien 


was proper under the _ evidence. 
Greengard v. Bernstein, 343 Ill. 416, 
175 N.E. 424. . 
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[ec] Judgment.—Where vendor in- 
curred a lien against property to avoid 
specific performance of the sale con- 
tract, a decree granting specific per- 
formance with a holding that the 
judgment in question was not a lien 
was proper under the evidence. 
Greengard v. Bernstein, 343 Ill. 416, 
175 N.E. 424. 


89. Keinholz v. Hansford, 2 Sask. 
L. 86, 10 WestLR 534. 


90. See cases infra this note. 


, [a] Gien disclaimed by vendor.— 
A purchaser cannot require the ven- 
dor to pay a judgment which the ven- 
dor claims is not alien, nor can the 
purchaser require the amount of the 
judgment to be deposited; the pur- 
chaser must either elect to take the 
title as it is or recover back his de- 
posit and expenses. Tausk v. Siry, 
110 Misc: 514, 180 N-Y.S:. 439. 


[b] Bncumbrances not created by, 
or for the benefit of, vendor.—Where 
a lessee, having the right to purchase 
the premises during the term at a 
fixed price, elected to purchase, and 
tendered the price, but the lessor re- 
fused to convey, and the lessee re- 
mained in possession of the premises, 
and sued for specific performance, it 
was held that since the lessee received 
the use of the premises after the ten- 
der, and was not liable for rent, it 
would be inequitable to compel the 
lessor to pay taxes and other encum- 
brances thereafter created, and not 
made or suffered by him or at his in- 
stance, or for his benefit. Swanston 
Ver Clarksiii33 (Cale 300795. Plat in7. 


[ce] Suit pending on encumbrance. 
—Where both vendor and purchaser 
were contesting a suit on a mortgage, 
the vendor could not be required by 
decree in the specific performance suit 
to satisfy the mortgage within thir- 
ty days. Davenport v. Latimer, 53 S. 
C. 563, 31 S.E. 630. 


{d] Interest.—In a suit for spe- 
cific performance ,of an agreement to 
convey land on which defendants had 
placed a mortgage, a provision of the 
decree permitting plaintiff to retain 
the principal and one year’s interest 
on the mortgage, and pay it to the 
mortgagees, was not justified where 
the year’s interest was not then due. 
Meade v. Brown, 218 Mich. 556, 188 N. 
W. 514. 


[e] Independent suit by vendee to 
compel discharge of encumbrances.— 
Where the vendor is willing to have 
the encumbrances discharged from 
the purchase money at the time of 
conveyance, a bill to compel their dis- 
charge from the vendor’s funds before 
that time will not be entertained. 
Van Keuren v. Siedler, 73 N. J. Eq. 
239, 66 A. 920. 


91. See case infra this note. 


[a] Ordering suit by vendor to re- 
move encumbrances.—A decree that 
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or of directing the vendor to take certain proce- 
dure,®* for the purpose of, or looking to, the dis- 
charge of encumbrances has been asserted. 


[§ 587] 7. Admeasurement of Dower. 
by the administrator and infant heirs of a decedent 
to enforce specific performance of an oral contract 
for the conveyance of lands to the decedent, on grant- 
ing specific performance, the court may not admeas- 
ure the dower of the widow of decedent.?? 


[§ 588] 8. Vendor’s Lien or Claim for Unpaid 
Purchase, Sale, and Redemption®?—a. In General. 
The propriety of establishing®* or enforcing®® a 


In a suit 


defendant, the vendor, should prose- 
cute suits to remove clouds on the ti- 
tle, and that plaintiff meanwhile 
should remain in possession without 
paying the purchase money into court 
is erroneous. _Easton y. Lockhart, 10 
N. D. 181, 86 N.W. 697. 


92. Zeuske v. Zeuske, 62 Or. 46, 124 
Pe 2035 


[a] Rule applied where the widow 
sued as administratix. Zeuske v. Zeu- 
ske, 62 Or. 46, 124 P. 208: 


93. Judgment or decree in suit to 
enforce vendor’s lien in general see 
Tee and Purchaser [39 Cye 1873-— 


94. Obering v. Swain-Roach Lum- 
ber ‘Cosi 86. Ind. A.: 632), 155) N Bie La: 
Howard v. Cave, 162 Iowa 506, 144 N. 
W. 307; Scholtz v. Philbin, 157 Md. 
196, 145 A. 487. 


[a] Deferred payments.—In a spe. 
cific performance decree, the vendor 
should be preserved lien for deferred 


payments. Scholtz vy. Philbin, 157 
Md. 196, 145 A. 487. 
[b] Bule applies even though the 


contract contains no express stipula- 
tion for a vendor’s lien. Obering v. 
Swain-Roach Lumber Co., 86 Ind. A. 
632, 155 N.E. 712. See Tewksbury v. 
Howard, 138 Ind. 103, 37 N.E. 355 (rec- 
ognizing rule). 


[c] Exchange of lands.—A judg- 
ment enforcing a contract for the ex- 
change of lands, failing to decree to 
each party a lien securing payment of 
any encumbrance, which either might 
be forced to discharge on lands pre- 
viously owned by him. was erroneous. 
Richards v. Calley, (Tex. Civ. A.) 28 
S.W.(2d) 1095 [conforming to answers 
to certified questions (Commn. A.) 23 
S.W.(2da) 684 (mod 25 S.W.(2d) 329) ]. 


95. Hooser v. Forbes, (Tex, .Civ. 
A.) 33 S.W.(2d) 550; Canterberry v. 
Miller, 95 W. Va. 1, 120 S.E. 79. 


[a] 


dor’s suit for 


Foreciosure.—(1) In a ven- 
specific performance, 
relief obtained is recovery of the 
purchase price, and equity allows 
foreclosure of vendor’s implied lien 
on property to secure the _ price. 
Hooser v. Forbes, (Tex. Civ. A.) 33 
S.W.(2d) 550; Gambrell v, Tatum, 
(Tex. Civ. A.) 228 S.W. 287. (2) Ven- 
dor’s right to foreclosure of eguita- 


ble lien is material and, in case of 
purchaser’s insolvency, essential to 
complete relief. Hooser v. Forbes, 


supra. 

[b] Pleading.—In a vendor’s suit 
specifically to enforce a land contract, 
if it appears that the vendor has ex- 
ecuted and delivered to the purchaser 
a deed conveying the property and re- 
taining a vendor’s lien to secure the 
deferred purchase price, the court 
may, under the plaintiff's prayer for 
general relief, decree enforcement of 
the vendor’s lien. Canterberry v. Mil- 
ler, 95 W. Va. 1, 120 S.E. 79. 
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vendor’s lien, in a suit by the vendor for specific per- 
formance of a contract for the sale of real property, 
has been recognized, and a like rule has been recog- 
nized in a suit for specific performance of defend- 
ant’s agreement to give a mortgage on land received 
While apparently 
there is authority to the contrary,®* in some jurisdic- 
tions, at least, a final decree in the vendor’s favor 
does not award execution generally for the debt and 
In such ease the court may properly direct 
a sale of the premises in the event of the purchaser’s 
failure to make payment of the purchase price in ac- 


from plaintiff on an exchange.°® 


costs.°§ 


96. Howard v. Cave, 162 Iowa 506, 
144 N.W. 307. 

97. Thomas v. Wood, 37 F. (2d) 856 
(holding general decree on which ex- 
ecution might issue for purchase mon- 
ey not erroneous); Heins v. Thomp- 
son & Flieth Lumber Co., 165 Wis. 
563, 163 N.W. 173. Anderson v. Wal- 
lace Lumber, etc., Co., 30 Wash. 147, 
70 P. 247 (payment may be enforced 
by collection of the money from any 
of defendant’s property); Standard 
Trust v. Little, 8 Sask. L. 205, 31 West 
LR 769, 8 WestWkly 1112 (dictum). 


[a] Form of relief.—Where a ven- 
dor is entitied to specific perform- 
ance of a contract for sale of land, 
the judgment should provide for the 
enforcement of payment of the 
amount adjudged to be due on such 
contract up to time of reéntry of 
judgment in the court below, includ- 
ing back taxes, by execution only, but 
without prejudice to plaintiff proceed- 
ing by action to enforce by strict 
foreclosure, in lieu of so collecting 
such amount due, or in ease of fail- 
ure to so collect. Heins v. Thomp- 
son & Flieth Lumber Co., 165 Wis. 


Hoo 6s! NW. to. 

98. Andrews v. Sullivan, 7 Ill. 327, 
43 AmD 53. 

99. Ala.—Morgan v. Lewis, 203 
Ala. 47; 82 So. 7. 

Fla.—Grentner v. Hay, 98 Fla. 546, 
124 So. 54, 816. 

Ill.— Bear v. Fletcher, 252 Ill. 206, 
96 N.E. 997; Burger v. Potter, 32 Ill. 
66; Andrews v. Sullivan, 7 Ill. 327, 43 
AmD 53. 

Mich.—Loveridge v. Shurtz, 111 
Mich. 618, 70 N.W. 132. 

Minn.—Freeman vy. Paulson, 107 
Minn. 64, 119 N.W. 651, 131 AmSR 
438. 


Miss.—Mosby v. Wall, 23 Miss. 81, 
55 AmD 71; Dollahite v. Orne, 10 Miss. 
590. 


Neb.—Bockelman v. Spires, 110 Neb. 
234, 193 N.W. 334. 


N. H.—Rollins v. Brock, 78 N. H. 
456, 101 A. 636. 


N. Y.—Strauss v. Bendheim, 32 
Misc. 179, 66 N.Y.S. 247; Connecticut 
v. Sheridan, Clarke 533. 


S. C.—Singleton y. Cuttino, 107 S. 
C. 465, 92 S.E. 1046; Peake v. Young, 
40 S. C. 41, 18 S.E. 237. See Blackwell 
ve Ryan, 21 S.-C, 112 Wwecognizine 
rule). 


S. D.—Brace v. Doble, 3 S. D. 110, 
52 N.W. 586 [reh den 3 S. D. 416, 53 
N.W. 859]. 


Va.—Sale v. Swann, 120 S.E. 890, 
138 Va. 198; Wade v. Greenwood, 2 
Rob. (41 Va.) 474, 40 AmD 759; Bever- 
ley v. Lawson, 3 Munf. (17 Va.) 317. 
But see Rose v. Nicholas, Wythe 268 
(decree for sale refused). 


Wash.—Anderson v. Wallace Lum- 
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ber, etc., Co., 30 Wash. 147, 70 P. 247. 


Wis.—Harris v. Halverson, 192 Wis. 
71, 211 N.W. 295. Heins v. Thompson, 
etc., Lumber Co., 165 Wis. 563, 163 N. 
W. 173 (apparently recognizing rule). 


Eng.—Griffiths v. Vezey, [1906] 1 
Ch. 796. 

Sask.—Standard Trust Co. v. Lit- 
tle, 8 Sask. L. 205, 31 WestLR 769, 8 
WestWkly 1112. 


See Penrose v. Leeds, 46 N. J. Eq. 
294, 19 A. 134 (where a sale was di- 
rected on the theory that, while 
plaintiff sought to compel the con- 
veyance to him of the land involved, 
he had in effect elected to sell the 
land to defendant and was entitled to 
a decree for its value and for a sale 
if the amount fixed should not be paid 
by defendant); Johnston y. Madson, 
9 Alta. Li. 332. 


[a] Contract provision for resale. 
—The court may give effect to a pro- 
vision of the contract reserving to the 
vendor the right to resell the prop- 


ore Griffiths v. Vezey, [1906] 1 Ch. 
{b] Commissioner.—If the court 


finds that there should be a sale it 
should appoint a commissioner to sell 
and distribute the proceeds. Rollins 
Vv. Broek, 978 Ne E456" 10T VAM636: 


[ec] Failure to give purchase mon- 
ey mortgage.—Where defendant ptv- 
chaser had refused to give a purchase 
money mortgage for the balance of 
the purchase price, as provided for 
by the contract, the court could, on 
establishing a lien for the amount for 
which the mortgage should have been 
given, direct a sale to pay the amount 
which might and should have been due 
if the mortgage had been given, where 
the entire balance was about to fall 
due, since nothing would be gained 
directing the execution of the 
mortgage and by having plaintiff pro- 
ceed immediately to foreclose it. 
Brace v. Doble, 3 S. D. 110, 52 Now. 
586 [reh den 3 S. D. 416, 53 N.W. 859]. 


{d] Terms of sale following terms 
of contract.—The terms of the sale 
should not differ from the provisions 
of the applicable contract in respect 
of material matters. Dickenson v. 
Scott, 119 Va. 497, 89 S.E. 869. 


fe] Sales of purchaser’s interest. 
—(1) A decree for the specific per- 
formance of a contract for the sale 
of real estate may provide for a sale 
of the purchaser’s interest in the 
event he does not choose to pay the 
purchase price within a specified time 
and receive the deed. Attebery v. 
Blair, 244 Ill. 3638, 91 N.E. 475, 135 
AmSR 3842. (2) But a judgment or- 
dering the sale of defendants’ inter- 
est in property, which interest was 
worthless, was erroneous and was 
modified. Taft v. Reddy, 191 Wis. 144, 
210 N.W. 364. 


[f] Pleading insufficient.—Provi- 
sions of a decree in a suit by the ven- 
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cordance with the decree,®® awarding the purchaser 
any surplus resulting from the sale.* I 
held, however, that where a certain sum 1s adjudged 
a lien on lands under a parol contract, the party 1n 
possession should be allowed a reasonable time to 
pay before sale of the lands.’ 


Suit by purchaser. 
in which defendant vendor demands counter relief 
by decree for the payment of the purchase price,* 
sale of the land may be directed at the request, and 
for the protection, of the vendor, with provision for 

| the payment of the surplus to plaintiff.° 


It has been 


In a suit by the purchaser,? 


The view 


dor for specific performance of a 
contract to purchase land, directing 
a public sale m case defendant pur- 
chaser did not make payment, was er- 
roneous as not within the relief ask- 
ed, where no relief, other than spe- 
cific performance, was asked, and 
there was no allegation that defend- 
ant was unable or unwilling to per- 
form when he could be certain of ob- 
taining that for which he contracted. 
Mills v. Trustees of Zion Chapel in 
Cambridge, 119 Md. 510, 87 A. 257. 


1. Strauss v. Bendheim, 32 Misc. 
179, 66 N.Y:S. 2473. Connecticutmiv. 
Sheridan, Clarke (N. Y.) 533; Bur- 
nap v. Sindberry,~108- N. CC. 307,.22 
S.E. 1002; Harris v. Halverson, 192 
Wis. 71, 211 N.W. 295. And see cases 
supra note 99. 


[a] Deductions.—(1) Legal costs 
and expenses should be deducted. 
Strauss v. Bendheim, 32 Mise. 179, 


66. N.¥JS. 247. (2) Costs and dis- 
bursements of the action should be 
deducted. Harris v. Halverson, 192 
Wis. 71, 211) NeW: 295: 


2. Tillinghast v. Henderson, 59 S. 
C2388, 38 SIE. 5. 


3. Clark v. Hall; 7, Paige. GND Wa) 
382; Jones v. Jones, 148 N; C. 358, 
62 S.E. 417; Burnap v. Sidberry, 198 
N. C. 307, 12 S.E. 1002. See Worden v. 
Crest, 106 Ill. 326 (where plaintiff 
was not entitled to complain of a de- 
cree directing the sale of land and 
payment of a certain claim out of the 
proceeds, if plaintiff failed to pay 
such claim within a certain time). 


fa] Failure to comply with direc- 
tion for sale in suit against admin- 
istrator of vendor.—The court, in a 
suit against the administratrix and 
heirs of a deceased vendor for spe- 
cific performance of the contract of . 
sale of realty, directed the administra- 
trix on the payment of the purchase 
money to execute a deed, and adjudged 
that payment should be made by a 
designated date, and that in default 
thereof the land should be sold for 
cash, retaining the case for the dis- 
position of the price. The purchaser 
failed to comply with the judgment 
and the administratrix failed to ad- 
vertise the lands for sale and three 
months later executed a deed to the 
purchaser on his paying the price and 
interest. It was held that the judg- 
ment was proper and that the con- 
veyance was valid, since the effect of 
the judgment was to declare that the 
heirs held the legal title, as trustees, 
to secure the purchase money, as if 
the deceased had held at his death a 
mortgage on the land to secure the 
debt. Jones v. Jones, 148 N. GC. 358, 
62 S.E. 417. 


4. Burnap v. Sidberry, 108 N. ¢. 
3075) Le Sako, L0025 

5. Clark v. Hall, 7 Paige (N. Y.) 
382; Burnap v. Sidberry, 108 N. C. 
307, 12 S.E. 1002. See Jones v. Jones, 
148 N. C. 358, 62 S.E. 417 (recogniz- 
ing rule). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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has been taken that a sale may not be had for the 
benefit of the plaintiff purchaser, without the con- 
sent of the vendor,*® but a different view was taken 


ina ease in which the purchaser had performed in 
part.’ 


Deficiency.* While there is authority to the con- 
trary, it has been held or recognized that the court 
may provide for a personal judgment for the balance 
of the purchase price remaining unsatisfied after the 
sale,'® and may give effect to a provision of the con- 
tract imposing liability on the purchaser for a de- 
ficiency occurring on an authorized resale by the 
vendor after the purchaser’s default.11 While the 
court may, in a decree entered in advance of sale, 
establish plaintiff’s right to an execution for any 
deficiency,'? and there is even authority for the view 
that the decree may provide for the issuance of exe- 
cution against the purchaser to enforce payment of 
any deficiency,'* it has been held that a decree may 
not direct the clerk to issue execution, as on a judg- 
ment at law, for any deficieney.!4 


Establishment of lien on other lands. Under a 
statute providing that whenever by any decree any 
party to a suit in equity may be required to perform 
any act other than the payment of money the court 
may order that the same may be a lien upon the real 
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or personal property, or both, of such party until 
such decree shall be fully complied with,!® where, 
in a vendor’s suit for specific performance, the court 
directs defendant to give promissory notes, secured 
by vendor’s lien, for the balance of the purchase 
price, the len may extend to lands of defendant oth- 
er than those as to which specific performance is 
granted.1® 


[§ 589] b. Strict Foreclosure or Forfeiture and 
Redemption.'7 While it has been said that a decree 
of strict foreclosure is now unusual,'*® in some ju- 
risdictions it has been held or recognized that a de- 
cree of strict foreclosure on behalf of the success- 
ful vendor, namely, that in default of payment with- 
in a specified time the vendee be foreclosed of all 
his right and equity in the premises, may be grant- 
ed.'®° While the view apparently has been taken 
that the vendor has an option as to whether there 
shall be a sale or a strict foreclosure,?° it has been 
laid down, in a ease in which defendant purchaser 
had repudiated the agreement, that whether the re- 
lief should take the form of a strict foreclosure or 
a sale depends on which the court finds would be 
more equitable.*! In some jurisdictions a bill by the 
purchaser of land for specifie performance may, in 
a proper case, be treated as a bill to redeem, and re- 
demption permitted,?? where the bill contains a 


6. Thayer v. Wilmington Star Min. 
Cor, LO deh 254 0. 


[a] Reason for rule.—If the land 
should sell for less than the amount 
due, the vendor would be deprived of 
the land for less than the stipulated 
price. Thayer v. Wilmington Star 
Min. Co., 105 Ill. 540. 


7. Summers vy. Wortham, 63 S.W. 
436, 28 KyL 571. 


[a] Surplus, if any, was to be 
paid to plaintiff purchaser. Sum- 
mers vy. Wortham, 63 S.W. 436, 23 KyL 
571. 


8. In suits to enforce vendors’ 
‘liens see Vendor and Purchaser [39 
Cyc 1876]. 


9. R. E. lL. McCaskill Co. v. Dekle, 


SSibtlanwa Sion LOZUSONL Zo; Rose* Vv. 
Nicholas, Wythe (Va.) 268. See Mos- 
by v. Wall, 23 Miss. 81, 55 AmD 71 
(decree against the person not per- 
missible). 


fa] Thus in a vendor’s suit for 
specific performance of a land con- 
tract, where, in accordance with the 
decree, the land is sold and the pro- 
ceeds applied in part payment of the 
purchase price, no lien being involved, 
entry of a deficiency decree for the 
balance is unauthorized, in view of 
Acts (1919) c 7839, circuit court rule 
89. R. E. L. McCaskill Co. v. Dekle, 
88 Fla. 285, 102 So. 252. 


10. Ala.—Morgan yv. 
Ala. 47, 82 So. 7. 

Ky.—Ochs v. Kramer, 107 S.W. 260, 
32 Kyl 762, 108 S.W. 235, 32 KyL 
1205. 


Lewis, 203 


Mich.—Loveridge v. Shurtz, 111 
Mich. 618, 70 N.W. 132. 
Nebr.—Bockelman y. Spires, 110 


Nebr. 234, 193 N.W. 334. 


N. yY.—Strauss v. Bendheim, 32 
Misc. 179, 66 N.Y.S. 247; Clark v. 
Hatl, 7 Paige 382; Connecticut v. 
Sheridan, Clarke 533. 


Wis.—Harris v. Halverson, 192 Wis. 
71, 211 N.W. 295; Taft v. Reddy, 191 
Wis. 144, 210 N.W. 364. 


See Eypper v. Ross, (N. J.) 141 A. 


795 (where an order for payment of 
a deficiency had been entered); Heins 
v. Thompson, etc., Lumber Co., 165 
Wis. 563, 163 N.W. 173 (apparently 
recognizing rule). 


rane Griffiths v. Vezey, [1906] 1 Ch. 
796. 
[a] Calculation of deficiency.—De- 


fendant purchaser is entitled to cred- 
it for the amount of his deposit which 
the vendor received. Shuttleworth 
v. Clews, [1910] 1 Ch. 176 [question- 
ing and exp] Griffiths v. Vezey, [1906] 
1eCh: 79160) 

[b] Execution.—Judgment may be 


enforced by execution. PiarGi swe vs 
Halverson, 192 Wis. 71, 211 N.W. 295. 


12. Attebery v. Blair, 244 Ill. 363, 
91 N.E. 475, 1835 AmSR 342; Corbus 


v. Teed, 69 Ill. 205; Burger v. Pot- 
ter, 32 Ill. 66. 

13. Morgan y. Lewis, 203 Ala. 47, 
S28SOr Ue 

14. Attebery v. Blair, 244 Ill. 363, 
91 N.E. 475, 1385 AmSR 342. 

[a] Reason for rule.—The deter- 


mination of the amount of the defi- 
ciency is a judicial act which cannot 
be delegated to the master or clerk. 
Attebery v. Blair, 244 Ill. 363, 91 N.E. 
475, 185 AmSR 342. 


15. See statutory provisions. 


16. Vincent v. McElvain, 304 Ill. 
160, 1386 N. E. 502. 


[a] Decree within provisions of 
statute.——A decree ordering defend- 
ant, in a vendor’s suit for specific 
performance, to execute and deliver 
to plaintiff promissory notes secured 
by a vendor’s lien, in addition to pay- 
ing a caSh sum, was authorized, al- 
though it created a lien against other 
property of defendant to secure per- 
formance of such contract, the effect 
of delivering the notes in accordance 
with the decree being to discharge 
and release the lien on such lands. 
Vincent y. McElvain, 304 Ill. 160, 136 
N.E. 502. 


17. In suit by purchaser see infra 
§ 620. 


_ Retention of payments on rescis- 
sion see supra § 582. 


18. Jones vy. Jones, 148 N. C. 358, 
62 S.H. 417. 


19. Todd v. Simonton, 1 Colo. 54; 
London, etce., Mortg. Co. v. McMillan, 
78 Minn. 538, 80 N.W. 841; Rollins v. 
Brock wig) iN. He Sedge LOOM Asso reeaas 
N. H. 456, 101 A. 636; Adams v. Ash, 
46 Hun (N. Y.) 105; Connecticut v. 
Sheridan, Clarke (N. Y.) 538. See 
Michigan Land, etc., Co. v. Doherty, 
77 Mich. 359, 43 N.W. 988 (defendant 
purchaser could not complain of de- 
cree forfeiting and annulling his 
rights under a contract for the sale 
of timber); Heins v. Thompson, etc., 
Lumber Co., 165 Wis. 5638, 163 N.W. 
173 (apparently recognizing rule). 


[a] Werms.—In a suit for specific 
performance of defendant’s parol 
agreement to give plaintiff his note 
for a specified amount secured by 
mortgage on the farm which plaintiff 
was to convey, if the court found 
there should be strict foreciosure, it ~ 
would fix a reasonable time for de- 
fendant to pay the amount due plain- 
tiff. Rollins v. Brock, 78 N. H. 456. 
101 A. 636. 


20. Adams vy: Ash, 46 Hun (N: Y.) 
105; Connecticut vy. Sheridan, Clarke 
CNie YY.) 5332 


21. Rollins v. Brock, 78 N. H. 456, 
101 A. 636. 


[a] Disclaimer of intention to re- 
deem.—In suit for specific perform- 
ance of defendant’s parol agreement 
to take a deed from plaintiff and give 
plaintiff a note secured by a mort- 
gage for the amount advanced by 
plaintiff in payment to former own- 
ers, where defendant, who under such 
agreement had paid a portion of the 
purchase price to the former owners 
prior to their conveyances to plaintiff, 
had disclaimed any intention of re- 
deeming the property, the court prop- 
erly held that defendant’s right to re- 
deem should be forever foreclosed. 
Rollins v. Brock, 79 N. H. 331, 109 A. 
44, 


22. Starkweather v. Bentley, 
Mich. 503, 226 N.W. 251; 
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prayer for general relief. 


enforce a contract for the conveyance of land,” 
and, also, where in a suit by the vendor, the pur- 
chaser fails to comply with the decree for specific 
performance, and the contract is canceled.?® 


Miller, 239 Mich. 88, 214 N.W. 102; 
Lozon v. McKay, 203 Mich. 364, 169 
N.W. 11. See Hubbell v. Ohler, 213 


Mich. 664, 181 N.W. 981 (where, how- 
ever, the bill contained a prayer for 
relief from forfeiture). 


23. Pavella v. Miller, 239 Mich. 88, 
214 N.W. 102. 


24. Dickenson v. Scott, 119 Va. 497, 
89 S.E. 869. 


25. Dudley v. Hayward, 11 F. 543: 
Stapp v. Ward, 3 A. K. Marsh. (Ky.) 
129; Payne v. Graves, 5 Leigh (32 
Va.) 561; Fishack v. Ball, 34 W. Va. 
644, 12 S.E. 856; Moore vy. Ligon, 
30 W. Va. 146, 3 S.B. 572. 


[a] Computation.—(1) The court 
has applied the rule that the rental 
value shall be fixed in the light of 
the condition of the land when plain- 
tiff took possession (Moore y. Ligon, 
30 W. Va. 146, 3 S.BH..572), (2) or of 
any part of the land cleared by him 
(Fishack v. Ball, 34 W. Va. 644, 12 
S.E. 856). (3) Thus, in applying the 
legal rule set forth in Code c 91 § 2, 
it was held that plaintiff was charge- 
able with the annual rental value of 
that part of the premises as was im- 
proved and fit for. cultivation when 
he took possession, but not for the 
use of any improvements made by 
him. Fishack vy. Ball, 34 W. Va. 644, 
12°S.E. 856. 


{b] Pleadings.—The rule applies, 
even though defendant has not filed a 
cross bill but prays for the account- 
ing in his answer. Payne v. Graves, 
5 Leigh (32 Va.) 561. 


Recovery of rents as damages see 
infra § 610 note 1. 


4 ae Clark v. Hall, 7 Paige (N. Y.) 
82. 

27. Watts v. Waddle, 6 Pet. 389, 
8 L. ed. 487; Gregorie v. Bulow, 9 
SVC. Ed. 235: Bryan*v. Lofftus, 1. Robi 
(40 Va.) 12, 39 AmD 242. 


[a] Under a prayer for general 
relief, although plaintiff vendor is 
denied specific performance, he has 
been permitted to recover the rents 
and profits accruing during defend- 
ant’s possession of the land. Watts 
v. Waddell, supra. 


28. Clark v. Wallis, 35 Beav. 460, 
55 Reprint 974. See Coates v. Coates, 
14 Ont. 195 (decree in alternative for 
specific performance with compensa- 
tion or for the recovery of certain 
rents and profits upheld). 


29. Blondel v. Bolander, 80 Nebr. 
531, 114 N.W. 574 (but vendee may 


The terms for redemp- 
tion should not differ from the provisions of the ap- 
plicable contract in respect of material matters.** 


[§ 590] 9. Recovery of Rents and Profits Where 
Specific Performance Denied or Decree Therefor 
Not Complied with. Where specific performance of 
a suit to compel the conveyance of land is denied,*”° 
or plaintiff fails to accept a conveyance and pay the 
purchase price in accordance with the decree,*® 
plaintiff may, in a proper case, be compelled to ac- 
count for rents and profits or for the rental value 
while he was in possession of the land involved; 
and a like rule has been applied where specific per- 
formance was refused in a suit by the vendor to 
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The 


deduct for his expenditures and serv- 
ices for vendor). 


30. Blondel v. Bolander, supra. 


81. Pearce v. Third Ave. Improve- 
ment Co., 221 Ala. 209, 128 So. 396: 


[a] Illustrations.—(1) Vendor un- 
der contract for sale of real proper- 
ty, aS plaintiff. Fuller v. Totten, 222 
Ala: 174, 130 Sor 435... Purchaser, 
under contract for sale of real prop- 
erty, as plaintiff. Pearce v. Third 
Ave. Improvement Co., 221 Ala. 209, 
128 So. 396. 


32. Twyman v. McKay, 46 App. D. 
COR 


[a] Agreement for disposal of 
property on death of promisor.—Al- 
though plaintiff was entitled to spe- 
cific performance of an agreement by 
which a decedent had agreed to plain- 
tiffs receiving certain property on 
decedent’s death, plaintiff was not en- 
titled to compensation for services 
rendered decedent, which services ap- 
parently were the consideration for 
decedent’s agreement. Twyman vy. 
McKay, 46 App. D. C. 128. 


33. U. S.—Oklahoma Natural Gas 
Corp. v. Municipal Gas Co., 38 F.(2d) 
agi Peale vy. Marian Coal Co., 172 F. 


Ala.—Hooper v. Savannah, etc., R. 
Co., 69 Ala. 529. 


La.—Gulf Refining Co. v. Hayne, 
148 La. 340, 86 So. 891. 


N. J.—Kuntz v. Tonnele, 80 N. J. 
Eq. 373, 84 A. 624. 


N. Y.—Post v. West Shore R. Co., 
50) Huns 301, al Naveses aes Lamod vom! 
ees grounds 123 N. Y. 580, 26 N.E. 
Tea 


Oh.—Krawetski v. Nowak, 
A. 4239, 152. IN<EITs 8286 
Burger, 22 OhNPNS 183. 


Or.—West v. Washington R. Co. 
49 Or. 436, 90 P. 666. 


Pa.—-Sayre v. Waverly, etc., Tract. 
Co,, 270 Pa, 412, 113 -A, 424 Jones’ v. 
Aronson, 45 Pa. Super. 148. 


Va.—Grubb vy. Starkey, 90 Va. 831, 
20 S.E. 784. 


Wis.—Dells Paper and Pulp Co. v. 
Willow River Lumber Co., 170 Wis. 
19, 173 N.W. 317; Stack v. Hickey, 
151 Wis. 347, 138 N.W. 1011. 


Man.—Smith vy. Ernst, 22 Man. 363. 


Ont.—Leslie v. R.-Co., 24 Ont. L. 
206, 19 OntWR 613, 2 OntWN 1316. 


Sask.—Milestone y. Moose Jaw, 1 


PATON: 
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right of plaintiff in possession, however, to credit 
for proper expenditures, in behalf of defendant own- 
er, for taxes and repairs,*® and in carrying on hiti- 
gation involving the property,®° has been recognized. 


[§ 591] 10. Damages or Compensation in Con- 
nection with Specific Performance—a. In General. 
While, ordinarily, plaintiff is not entitled both to 
specific performance and also to damages for failure 
to perform,*! or to compensation for services ren- 
dered, in addition to the property received under the 
decree for specific performance of a contraet pur- 
suant to which the services were rendered,** under 
certain circumstances, the court, having acquired 
jurisdiction, may award damages or compensation, 
or award compensation, to which plaintiff is enti- 
tled, where the decree, in so far as it provides only 
for specific performance, does not give complete re- 
lief,?® provided such additional relief is authorized 


Sask. L. 440. See Halldorson, v. Hol- 
izki, 12 Sask. L. 498 (apparently rec- 
ognizing rule). 


[a] Illustrations.—(1) In grant- 
ing to a gas company specific per- 
formance of a lease of a pipe line 
which was terminated by a city with- 
out due notice, damages sustained 
were recoverable. Oklahoma Natu- 
ral Gas Corporation: v. Municipal Gas 
Co., 38 F.(2da) 444. (2) As incidental 
to specific performance of a contract, 
by a purchaser railroad, to do certain 
work, the vendor may recover dam- 
ages for nonperformance. Hooper v. 
Savannah, ete, R., 69:-Alas 529,  €3) 
In a suit by a municipality in which 
specific performance of a street rail- 
way company’s contract to make 
street improvements was granted, the 
court, to prevent a multiplicity of 
suits, might grant complete relief by 
directing such company to pay the 


loss which its failure to perform has © 


caused the municipality. Sayre v. 
Waverly, ete., Tract. Co., 270 Pa. 412, 
113 A. 424. (4) The court, having 
taken jurisdiction for the determina- 
tion of equitable issues involved in a 
suit by the purchaser for specific 
performance of a contract for the 
sale of logs and pulpwood, properly 
determined and awarded damages 
sustained by plaintiff from defend- 
ant’s breach to the time of judgment. 
Dells Paper & Pulp Co. v. Willow Riv- 
er Lumber Co., 170 Wis. 19, 173 N.W. 
317. (5) Even though it is assumed 
that there can be no ownership of cil 
lying underground, and that oil was 
not sold by an oil and gas lease, the 
lessor nevertheless fully divested 
himself of the right to exploit the 
land for oil, and vested the lessee 
fully and completely with that right 
in so far as his interest in the land 
was concerned, so that, when he, in 
conjunction with coéwners, operated 
on the land for oil, he was merely ex- 
ercising a right belonging to the les- 
see, the fruits of the exercise of that 
right must belong to the lessee, un- 
der Civ. Code art 501, and the lessee 
was entitled to the damages in a suit 
for specific performance. Gulf Refin- 
ing Co. of Louisiana vy. Hayne, 148 La. 
340, 86 So. 891. (6) In a suit by the 
purchaser of real property, in addi- 
tion to specific performance, damages 
for failure of defendant to procure 
a Torrens title, as agreed, were re- 
coverable by plaintiff. Smith v. 
Ernst, 22 Man. 368. (7) The court 
may give damages for failure to per- 
form a portion of the vendee’s cove- 
nant which, in the court’s discretion, 
it declines to specifically enforce. 
Post v. West Shore R. Co., 50 Hun 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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by the pleadings** and proof.?5 


the void contract.?? 


Award against person not party to contract. Dam- 
ages as for a breach of the contraet may not prop- 
erly be assessed against a party to the suit who is 
not a party to the contract,** and, in enforcing a 
decedent’s agreement to devise land to plaintiff, the 
persons to whom decedent devised the land, in vio- 
lation of the agreement, may not be charged with 
payment of a mortgage which decedent had placed 


DOdee 3) N-Y.S. 172) [mods on ~other 
grounds 123 N. Y. 580, 26 N.E.. 7). 
(8) On specific performance of a con- 
tract, for an entire consideration, to 
release all demand against complain- 
ant, and to cause certain notes to be 
executed, where the time for payment 
of the notes expired before the suit 
is brought, the court, having jurisdic- 
tion to enforce the release, may as- 
sess damages for failure to execute 
the notes. Lyle v. Addicks, 62 N. J. 
Hq. 123, 49 A. 1121. 


[b] Performance of contract by 
defendant pending suit (1) does not 
prevent the court from retaining ju- 
risdiction to award damages. Grubb 
v. Starkey, 90 Va. 831, 21 S.E. 784. 
(2) The court of chancery may prop- 
erly retain jurisdiction of a purchas- 
er’s suit to allow plaintiff a certain 
sum obtained from him by fraud in 
addition to directing a conveyance of 
the premises involved. Kuntz _v. 
Tonnele, 80 N. J. Eq. 373, 84 A. 624. 
(3) Court could award, in a suit by 
the purchaser, specific performance 
by directing conveyance, and dam- 
ages to the purchaser for the vendor’s 
failure to make agreed improvements. 
Krawetski v. Nowak, 21 Oh. A. 429, 
152 N.H. 323. 


[ec] Discovery for the purpose of 
determining damages recoverable, in 
addition to specific performance, iS 


permissible. Peale v. Marian Coal 
Co., 172 F. 639. 

34. See cases infra this note. 

[a] Pleading not authorizing re- 


lief.—In a suit for specific perform- 
ance of a contract to pay plaintiff in 
cash and stock for procuring persons 
to organize a corporation to take over 
property, the decree, so far as it ren- 
dered judgment for cash commissions 
against individual defendants, who 
were exonerated by the complaint, 
was erroneous. Plains Iron Works 
Co. v. Haggott, 68 Colo. 121, 188 P. 
735. 

35. Jones v. Aronson, 45 Pa. Su- 
per. 148. 


[a] Proof not sufficient.—Proof to 
support a claim for counsel fees and 
expenses in a Suit against plaintiff's 
agents to compel the reconveyance 
to plaintiff of certain property, as 
agreed, which property such agents 
had purchased from plaintiff, through 
a third person, without plaintiff's 
knowledge. Jones vy. Aronson, 45 Pa. 
Super. 148. 


36. See supra § 297. 


So, in ease of the 
specific performance of a contract to issue a poley 
of insurance, where a loss or death has already oc- 
eurred, usually, jurisdiction will be retained for the 
purpose of decreeing payment of the policy.?® 


Oral contract to convey. In addition to granting 
to purchaser specifie performance of an oral con- 
tract for the sale of land, on the ground of part 
performance, the court will not, as an incident there- 
to and as part of the purchaser’s relief, give damages 
for an independent cause of action growing out of 
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on the land after the agreement.?® 


Measure of damages or compensation; items in- 
In accordance with general rules*! de- 
fendant is liable for the natural and direct or proxi- 
mate consequences of his wrongful aet or omission,*? 
and not for remote or speculative damages.*® Plain- 
tiff may, however, be entitled to certain expenditures 
made by him, which should have been made by de- 
fendant.** Thus, in a suit by the vendor for specific 
performance of a contract for the sale of real prop- 
erty, plaintiff has been permitted to recover for in- 


surance premiums*® and expenses for the care and 


37. Harsha v. Reid, 45 N. Y. 415. 


[a] Rule applied to a warranty as 
to the quality of the flax growing on 
the land when the sale was made, 
Harsha yv. Reid, 45 N. Y. 415. 


38. Standard Fashion Co. v. Sie- 
gel-Cooper Co., 44 App. Div. 121, 60 
INVES meio Oe 


[a] TIllustration.—Where the con- 
tract involved was one by which 
plaintiff was entitled to the exclusive 
privilege of selling paper patterns in 
the department store of one of de- 
fendants, another defendant, who sold 
patterns in‘such store during the pe- 
riod of such exclusive privilege, could 
not be held liable as for a breach of 
contract. _Standard Fashion Co. v. 
Siegel-Cooper Co., 44 App. Div. 121, 
COMIN OY, Suwiogs 

39. Alexander y. Lewes, 104 Wash. 
See oe Apa. 

40. Cross references: 

Deductions of expenditures where 
vendor accounts for rents and prof- 
its see infra § 600. 

Delay and injury to freehold see in- 
fra § 592. 

Reimbursement of defendant for im- 
provements, repairs, and advances 
on grant of specific performance 
see infra § 618. 

41. See Damages § 69. 


{a] For failure to furnish Tor- 
rens title, as agreed, for the land, as 


to which specific performance is de- 


creed, the damages are the .cost of 
bringing the land under the Torrens 
system. Smith v. Ernst, 22 Man. 363. 


42. See cases infra note 43. 


43. Allen v. Hayes, 309 Ill. 374, 141 
N.E. 188; Dakin v. Cope, 2 Russ. 170, 
3 EngCh 170, 38 Reprint 299. 


[a] Tustrations.—(1) On a sale 
of a leasehold property, together with 
the good will of a business conduct- 
ed thereon and stock in trade, the 
purchaser, who failed to perform and 
ultimately was compelled to perform, 
should not be charged with losses 
sustained by plaintiff seller after the 


date when defendant should have 
performed. Dakin v. Cope, 2 Russ. 
170, 3 EngCh 170, 88 Reprint 299. 


(2) Damages arising from vendor’s 
inability to comply with a contract 
for the purchase by him of other real 
property resulting from defendant’s 
breach of contract in failing to ac- 
cept title and pay for plaintiff's prop- 
erty, are not recoverable. AMen v. 


404, 146 N.E. 461; 


upkeep of the property,?° since the date when, by the 
terms of the contract, the property was to be con- 
veyed to defendant purchaser. 
specific performance of defendant’s agreement to 
buy a leasehold, plaintiff vendor is entitled to recov- 
er his expenditures for rent#? and other necessary 
outgoings*® of the premises from the date when de- 
fendant should have performed. While in some cases 


So, in a suit for the 


Hayes, 309 Ill. 874, 141 N.E. 188. 


_ ([(b] As to extent of compensation 
in case of a contract to assign a lease, 
where plaintiff is kept out of posses- 
sion for a part of the term see Rad- 
ford v. Wilson, 15 N.Y.Super. 237. 


44. Lidikevicz v. Kopala, 315 Ill. 
Matute v. Cheong 
Boo, 37 Philippine 372; Stack v. Hick- 
ey, 151 Wis. 347, 138 N.W. 1011. See 
Bear v. Fletcher, 252 Ill. 206, 96 N.E. 
997 (allowance for improvements 
may be made under certain circum- 
stances). 


[a] Expenses in connection with 
abstract.—Where specific perform- 
ance of a contract for a deed was re- 
quired of the vendor, the purchaser 
was entitled to expenditures made by 
him for the continuation of an ab- 
stract which the vendor should have 


paid. Lidikevicz v. Kopala, 315 Ill. 
. 404, 146 N.E. 461. 
[b] Expenditures for care and 


storage of prrsonal property.—In the 
Philippine Islands, in granting to the 
seller of personal property a decree 
for specific performance, the court 
has awarded to him the amount ex- 
pended for the care and storage of 
the property. Matute v. Cheong Boo, 
37 Philippine 372. 


45. Hamilton vy. Coster, 249 Mass. 
391, 144 N.H. 226. See Stack v. Hick- 
ey, 151) Wis. 3475-138) NW Wott 
(plaintiff in a suit for specific per- 
formance of a contract for the ex- 
change of real property was allowed 
the amount of insurance premiums 
paid). ; 


46. Hamilton yv. Coster, 249 Mass. 
391, 144 N.H. 226. See Stack v. Hick- 
ey, 151 Wis. 347, 138 N.W. 1011 (plain- 
tiff in a suit for specific performance 
of a contract for the exchange of real 
property was allowed his expendi- 
tures for repairs). 


47. Carrodus v. Sharp, 20 Beav. 56, 
52 Reprint 523; Dakin v. Cope, 2 
Russ. 170, 3 EngCh 170, 38 Reprint 
299. 


[a] Interest. should be _ added. 
Dakin v. Cope, 2 Russ, 170, 3.EngCh 
PRO 8s) ReEDLING 209 c., 


48. Carrodus v. Sharp, 20 Beav. 
56, 52 Reprint 523; Dakin v. Cope, 2 
Russ. 170, 3 EngCh 170, 38 Reprint 
299. 

{a] Interest should be added. 


Dakin v. Cope, 2 Russ. 170, 3 EngCh 
170, 38 Reprint .299. 


12402" {53 (Cr 3e] 
it has been held that plaintiff may not recover as 
damages counsel fees expended on account of the 
litigation,*® the view has been expressed that, pro- 
vided there is proof of the particular items,°°® in a 
suit to compel defendant’s compliance with his agree- 
ment to reconvey property which defendant, while 
acting as agent for plaintiff, had fraudulently pur- 
chased from plaintiff, plaintiff could recover compen- 
sation for loss of time®! and for expenses,°®” includ- 
ing counsel fees,®°* but, in such case, the court. re- 
fused to award punitive damages in connection with 
the grant of specific performance.** For any loss 
sustained by the vendor of farm property, in oper- 
ating the farm after the purchaser has declined to 
take title, the vendor is not entitled to compensa- 
tion.®° 


[§ 592] b. Delay in Transferring or Conveying 
Real Property; Injury to Freehold.®® Provided the 
pleadings®’ and proof®* are sufficient to authorize 
the additional relief in a suit by the purchaser for 
specific performance of a contract to convey real 
property, plaintiff is entitled, in addition to an award 
of specific performance, to recover damages for de- 
fendant’s delay in performance,’® which resulted in 
keeping plaintiff out of possession,®® although a re- 


49. Zimmern v. Williams, 190 Ala. 1 Miss. 
442, 67 So. 277; Manning v. Cohen, 
124 La. 869, 50 So. 778. 


106, 


could legally 


SPECIFIC PERFORMANCE 


119 So. 
Pointer, 67 Miss. 297, 7 
dor’s failure to cancel lease, which he] do so 
do under its 


155; 


[8§ 591-592 


fusal of damages on the ground that the amount was 
fully offset by the amount of interest on the purchase 
price, for which plaintiff was liable, has been sus- 
tained.®t So, also, a lessee may be entitled to inei- 
dental damages for having been kept out: of posses- 
sion of the leased premises.°? Where the vendor has 
failed to complete a house on the land involved, the 
purchaser may, under certain circumstances, com- 
plete the work at the vendor’s expense, provided he 
does so at a reasonable expense and in accordance 
with the terms of the contract.°* The purchaser may 
be entitled to damages for injury to the freehold by 
the. vendor’s** or, under certain circumstances, a 
third person’s®® improper acts or neglect. The right 
of plaintiff purchaser to recover for waste has been 
denied, however, where defendant has placed im- 
provements on the land greater in value. than the 
amount of the damage caused by the waste.*® 


Measure of damages.°* Damages which are too re- 
mote are not, of course, recoverable for delay in mak- 
ing conveyance or transfer,®* and a decree may not 
award damages for an alleged loss of a sale of the 
land on account of defendant’s failure to convey,°®® 
at least where damages for the loss of a resale were 
remote dnd speculative and not such as would nat- 

e 


chasers that they would complete the 
construction if the vendors failed to 
within a reasonable time. 
101 °Conn. 3233.25 


Thurman v. 
So. 215 (ven- 


terms, | Burns vy. Garey, 


Ray pa v. Aronson, 45 Pa. Su-| Gousea delay). A. 467. 
: A ‘ N. Y.—Worrall v. Munn, 38 N. Y. 64. Lynch v. Wright, 94 FE. 703; 
OEE ONES GV STON Sena CPs 1S Bright v. James, 35 R. I. 492, 87 A. 
52. Jones v. » Aronson, supra 316, AnnCas1915B 1099; Latimer v. 


(where, however, there was no proof 
as to amount). 


53. Jones y. Aronson, supra. 
54. Jones v. Aronson, supra. 


55. Cotton vy. Butterfield, 14 N. D. 
465, 105 NW. 236. 


56. Damages for: 


Breach of contract to convey land in 
general see Vendor and Purchaser 
[39 Cye 21038-2119]. 

Waste in general see Waste [40 Cye 
534, 535]. 

Relief to defendant see 

615-627. 


57. See cases infra this note. 


[a] Pleading sufficient.—Loss of 
rental, as damages for wrongful de- 
tention for a period pending suit, 
was in issue under pleadings and 
properly allowed where the complaint 
asked for a specific amount and “for 
such other sumS as may accrue before 
the rendition of judgment.’ Coleman 
Ve Dawson, (Cali A.) 294 P. 13° Can- 
der? Clive (Code: $3238, and.CodesCiyv. 
Proc: § 580): 


{b] Pleading insufficient.—State- 
ment in prayer: “For $1200 damages 
for withholding the same.’”’ Chase vy. 
Biainy (Cala A.) 2388 Pe. 681. 


[ec] Amount alleged.—Ordinarily 
damages may not be awarded in an 
amount exceeding that alleged and 
demanded in the complaint. Orfield 
Ne Harney, 33 Ne DD: 568.154 INSWs 
124. 


58. Latimer v. Marchbanks, 57 S. 
C. 267, 35 S.E. 481; Marvin v. Blas- 
dell, 3 Sask. L. 64. 

59. Cal.—Abbott v. 76 Land & Wa- 


tereCon, £6l Cale 42) 118 P6425 sOhase 
v. Blair, (A.) 288 P. 681. 


Miss.—McVay vy. Castenara, 


infra §§ 


152 


N. D.—Orfield v. Harney, 33 N. D. 
568, 157 N.W. 124; Beddow v. Flage, 
22, INS De 53;ebe2) NeW =) 60 Ue 


Oh.—Dayton, ete., R. Co. v. Hatch, 
1 Disn. 84, 12 Oh. Dec. (Reprint) 501. 


Sask.—Marvin v. Blasdell, 3 Sask. 
L. 64. 


But see King v. Poggioli, 32 Austr. 
C. L. R. 222 (where damages were not 
awarded). 


60. N. Y.—Worrall v. Munn, 38 N. 
Y. 137; Benson vy. Tilton, 24 HowPr 
494 [aft 419Ne ¥. 6292 


N. D.—Beddow vy. Flage, 22 N. D. 
53, 132 NOW. 637. 


S. C.—-Latimer v. 
StOh PADIKe SIE tig e Oh ZEsal 


Alta.—Haste vy. Goodman, 66 Dom 
LR 360. 


Sask.—Harris v. Darroch, 1 Sask. L. 
TBM 


And see cases supra note 59. 


[a] In Gouisiana various provi- 
sions of Rev. Civ. Code §§ 1926, 1930, 
2826, in respect of specific perform- 
ance and damages, have been con- 
strued te authorize the award of 
damages to the purchaser, in addi- 
tion to specific performance. Man- 
ning v. Cohen, 124 La. 869, 50 So. 778. 


61. Baskin v. Strang Land Co., 104 
Kan’, 320, 179 Pe 356. 


62. Cleaton yv. Gower, 
Finch 164, 23 Reprint 90. 


63. Burns v. Garey, 101 Conn. 323, 
125 A. 467. 


[a] Rule applied.—Where as to 
land on which there was an uncom- 
pleted house, the vendors had long 
been in complete default on their 
written agreement to complete the 
house, and remained in default after 
receiving a notification from the pur- 


Marchbanks, 57 


IVep eats 


For later cases, developments and changes in the law see Annotations, same title and section nu 


Marchbanks, 57 S. C. 267, 35 S.E. 481; 
Foster v. Deacon, 3 Madd. 394, 56 
Reprint 550. 


[a] Ilustration.—Deterioration of 
vacant building. Lynch v. Wright, 
94 F. 703. 


_ [b] Scope of relief.—Only such 
injury as the vendor may have done 
to the freehold, and such compensa- 
tion aS may be just for the use and 
detention, are properly subjects of in- 
quiry _in this action. Latimer v. 
Pe aaa aaa dT Ss *C. 26058 35a Sene 


65. Worrall v. Munn, 38 N. Y. 137: 
ee v. Wride, 11 Grant Ch. (Ont.) 
245. ‘ 


fa]  Ilustrations.—(1) Waste com- 
mitted by the grantee of the vendor 
to the time of assessment of dam- 
ages is recoverable. Worrall v. 
Munn, 38 N. Y. 137. (2) Interest on 
the amount allowed for waste is re- 
coverable only for the time that the 
purchaser is let into possession. 
Worrall y. Munn, supra. (3) Vendor 
may be accountable for dilapidations 
by persons in possession, occurring 
prior to the vendor’s making good ti- 
tle. Fisken vy. Wride, 11 Grant. Ch. 
(Ont.) 245. 


66. Abrahamson y. Lamberson, 68 
Minn. 454, 71 N.W. 676. 


67. Interest on purchase money 
paid as damages see infra § 599. 


og Marvin vy. Blasdell, 3 Sask. L. 


{a]  Tllustration.—Forced sale of 
chattels covered by a mortgage giv- 
en to secure a loan to be used for a 
payment on the purchase price was 


too remote. Marvin y. Blasdell f 
Sask. L. 64. es 
69. Zimmern y. Williams, 190 Ala. 


BAO eSOoeiL le 


mber, 
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urally have resulted from the delay.7° The view has 
been expressed that rules as to damages for the de- 
tention of real property, applicable in a court of 
law, do not necessarily apply in a suit by the pur- 
chaser, in which specific performance is granted,?? 
and that in such case the court will, as far as possi- 
ble, place the parties in the same situation in which 
they would have been if the contract had been per- 
formed according to its terms;*? while, usually, this 
is,accomplished by an adjustment in respect of rents 
and profits and of interest on the purchase money 
as hereinafter indicated,’* this rule is not inflexible 
and the court, as a court of equity, may give redress 
according to the circumstances of the case,7* and 
may, in a proper case, permit reimbursement of 
plaintiff for expenditures rendered useless as a di- 
rect result of defendant vendor’s breach.*® 
been held, however, that rent paid by the purchaser 


seeking specific performance, for 


after the vendor should have conveyed, may not. be 
While a determina- 
tion of the amount of deterioration in the value of 
the land is a proper,*? and, in some eases, the only,7® 
method of determining damages for waste, it is not 


made the basis of recovery.*® 


70. 
704. 

“Special damages resulting from a 
failure to make a resale can only be 
‘recovered where the contract for re- 
sale was brought to the knowledge 
of the defendant, and where, by rea- 
son of his special knowledge of the 
circumstances, he impliedly under- 
takes, in case of his failure to make 
the conveyance, to_pay such special 
damages by way of indemnity.” 
Lynch y. Wright, supra. 


Lynch vy. Wright, 94 F. 703, 


Tie WVOLrrallave WLunn, 36 UNe Yi. ko 1. 

72. Worrall v. Munn, supra. 

73. See infra §§ 594-600. 

‘74. Worrall v. Munn, 38 N. Y. 137. 
aK ie Marvin v. Blasdell, 3 Sask. L. 

76. Smith v. Schrader, 80 Cal. A. 
48, .251 PY) 967: Baker .v.. Buffer, 


299 Ill. 486, 132 N.E. 429. 


77. Worrall v. Munn, 53 N. Y. 185. 
78. Worrall v. Munn, supra. 
79. Worrall v. Munn, supra. 
[a] Value of material taken.— 


Where waste was committed by tak- 
ing from the land material which had 
been part of the land, the value of 
the material so taken may be the true 


measure of damages. Worrall ov. 
Win, 53 IN. ¥. 185. 
80. Bright v. James, 35 R. I. 492, 


Si AREO LOM ANN Casi O15 1Ss 10.99% 
81. Bright v. James, supra. 


82. As between vendor and pur- 
chaser in general see Vendor and Pur- 
chaser [39 Cyc 1633-1637]. 


Deduction of taxes from rents and 
‘profits see infra § 600. 


83. Ill.—Lidikevicz v. Kopala, 315 
Ill. 404, 146 N.E. 461. 


Md.—Brewer v. Sowers, 118 Md. 
681, 86 A. 228. 

Mass.—Hamilton y. Coster, 249 
Mass. 391, 144 N.H. 226. See Noyes 


v. Bragy, 220 Mass. 106, 107 N.E. 669 
(apparently recognizing rule). 


Mich.—Beardsley v. Grin@iey, 236 
Mich. 453, 210 N.W. 486. 
Wash.—Hamilton vy. Norris, 144 


Wash. 326, 258 P. 4. 


SPECIFIC PERFORMANCE 


It has 
plaintiff.*4 
other premises, 


W. Va.—Miller v. Jones, 68 W. Va. 
526, 71 S.BE. 248, 36 LRANS 408. 


[a] Agreement to sell free and 
clear of encumbrances.—(1) A con- 
tract requiring the vendor to convey 
free and clear of all encumbrances, 
authorizes a decree requiring the ven- 
dor to pay all taxes and assessments 
which were a lien upon the property 
when the contract was entered into 
(Hamilton vy. Norris, 144 Wash. 326, 
258 P. 4), (2) and, it seems, all taxes 
accrued at the time of the decree 
(Brewer v. Sowers, 118 Md. 681, 86 
A. 228). 


[b] Terms of option.—On decree- 
ing specific performance of an option 
contraet, purchaser was properly re- 
quired to reimburse taxes paid by 
grantors which under the terms of 
option were to be assumed by him. 
Beardslee v. Grindley, 236 Mich. 453, 
210 N.W. 486. 


84. Pearce v. Third Ave. Improve- 
Ment COmely Alam a0o, 2S: SOnesoons 
Price v. Immel, 48 Colo. 1638, 109, P. 
941; Krabbenhoft vy. Gossau, 337 Ill. 
396, 169 N.E. 258. 


fa] TIllustrations.—(1) Chancellor 
did not err, in purchasers’ specific 
performance suit, in charging ven- 
dors with taxes and assessments aft- 
er the time fixed by contract where 
purchasers were kept out of title and 
possession by vendors’ default. 
Krabbenhoft vy. Gossau, 3387 Ill. 396, 
169 N.E. 258. (2) Where a vendor 
refused to comply with his contract, 
and the purchaser, who did not ob- 
tain possession, obtained a decree of 
specific performance, the purchaser 
was properly relieved from the pay- 


ment of taxes which he would have. 


been required to pay had the contract 
been consummated within the time 
prescribed therein. Price v. Immel, 
48 Colo. 163, 109 P. 941. (3) On pur- 
chaser’s decree for specific perform- 
ance, vendor in default and retain- 
ing title and possession of property 
could not recover taxes paid while in 
default. Pearce v. Third Ave. Im- 
provement Co., 221 Ala. 209, 128 Soa 
396. 

85. Kan.—Hoppas v. Bremer, 
Kan. 609, 115 Kan. 2, 220 P. 251. 

Mass.—Davis v. Parker, 14 Allen 
94 [aff 12 Wall. (U. S.) 257, 20 L. ed. 
287). 
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the exclusive method in all instances.7° 
held that, where the vendor, under the reasonable 
belief that the purchaser had abandoned the con- 
tract, cut and sold timber, the damages should be 
fixed at the value of the standing timber,*® and that 
plaintiff is not entitled to recover the profits obtain- 
ed by the vendor on the sale.*# 


[§ 593] c. Taxes and Assessments. *? 
dinarily, the terms of the contract as to the payment 
of taxes and assessments on the real property in- 
volved should be followed in determining which par- 
ty is hable therefor,’* defendant’s prevention of the 
performance of the contract in accordance with its 
terms may, in some respects at least, authorize a de- 
parture from the literal terms of the contract where 
conformity to such terms would be inequitable to 
In the absence of any contravening 
equities or contract provision, the purchaser may 
be charged for taxes accruing after the date on 
which the conveyance or transfer should have been 
made,*° but in some instances the party who re- 
ceives the rents and profits for a particular period 
has been charged with the taxes for that period,*® 


[58 C.J.] 1241 


It has been 


While, or- 


N. J.—Seven Mile Beach Co. v. Dol- 
Ves, all Ne die ng. 170M 6 Gree ods 


N. C.—Crawford vy. Allen, 189 N. 
Cre 434s io, “Siw 52 


S. D.—Phillis v. Gross, 39 S. D. 434, 
164 N.W. 971. 


Fe Bng.—Dakin v. Cope, 2 Russ. 170, 
38 EngCh 170, 38 Reprint 299. 


See Bear y. Fletcher, 252 Ill. 206, 
96 N.E. 997 (apparently recognizing 
rule); Creigh v. Boggs, 19 W. Va. 240 
(right to reimbursement recognized). 


_[a] Interest may be added. Phil- 
aa v. Gross, 39 S. D. 4384, 164 N.W. 
Sets 


[b]| Leasehold.—(1) In the case of 
specific performance of defendant’s 
agreement to purchase a leasehold, 
plaintiff was permitted to recover for 
taxes accrued and paid after the date 
on which defendant should have per- 
formed. Carrodus v. Sharp, 20 Béav. 
56, 52 Reprint 523; Dakin v. Cope, 2 
Russ. T70; 13) BnesCn li Owsesehepring 
299. (2) Interest should be added. 
Dakin v. Cope, supra. 


[ec] In suit by purchaser the right 
of the vendor to be reimbursed for 
taxes paid after the date on which 
he Should have conveyed has been up- 
held. Hoppas v. Bremer, 114 Kan. 
609) LibtKan. 2, 220 Pi 251) Davis) ve 
Parker, 14 Allen (Mass.) 94 [aff 12 
Wall. (U. S.) 257, 20 Te ed) 287]: 


66. Mitchell v. Mutch, 189 Iowa 
1150, 179 N.W. 440; Kimsey v. Posey, 
148 Ky. 54, 145 S.W. 1121; Nowicki 
se Kapeiczak, 195 Mich. 678, 162 N.W. 
266. 

[a] Vendor in default.—A vendor, 
sued for specific performance, who 
had retained possession and received 
the rents and profits of the land, was 
liable for taxes accruing between the 
time of the contract and the trial, 
and it was within the jurisdiction of 
the court to adjudicate such question. 
Mitchell v. Mutch, 189 Iowa 1150, 179 
N.W. 440. 


{[b] Exchange of property.—In the 
case of an exchange of property each 
party has been charged with taxes 
on the property which was to be con- 
veyed to him under the contract 
where he was awarded the rents of 
such property. Kimsey v. Posey, 148 
Ky. 54, 145 S.W. 1121. 


1242 (58) C.J.] 
and the view has been taken that the purchaser 
should not be charged for taxes accruing prior to 
the tender of a deed curing defects in title, even 
though the delay in perfecting title was due to pur- 
chaser’s conduct.s? In the case of an exchange, a 
direction for the setting off, and properly crediting 
the balance, of taxes paid by each party on the prop- 
erty to be conveyed by him has been upheld.** A 
statutory provision imposing on the vendor a pro 
rata share of the taxes for the current year, deter- 
mined by the date of the delivery of the deed, in the 
absence of a controlling provision in the contract to 
the contrary, has been given effect.*® Notwithstand- 
ing the default of the vendor, the purchaser obtain- 
ing specifie performance has been required to pay 
for paving and other betterment assessments not 
incurred by the act of the vendors.®® A subsequent 
purchaser from the vendor has been granted relief 
against a purchaser who obtains specific perform- 
ance, in respect of taxes paid by such subsequent 
purchaser, which the successful purchaser was un- 
der a duty to pay.°+ 


[§ 594] d. Adjustment of Interest, Rents, and 
Profits®??—(1) In General. Where there is delay in 


[c] Lessee exercising option to 


PECIFIC PERFORMANCE 


leged in his petition for specific per- 


[§§ 593-594 | 


the completion of a contract for the sale or convey- 
ance of real property, an adjustment of the rights 
of the parties may be made by providing for an ac- 
counting as to the rents and profits, or for the pay- 
ment of interest on the purchase price,®? and in this 
regard the general rule is to adjust the rights of the 
parties so as to give to each as nearly as possible 
what he would have received if the contract had 
been performed according to its terms,?* and the 
letter of the contract will not be permitted to stand 
in the way of an equitable adjustment.*® Where, 
however, only one of the parties has been in de- 
fault, and it is not practicable to render to both what 
each would have had by performance on the day 
fixed, the party in default must be the loser rather 
than the other party.°* While the presence of a 
specific provision for the payment of interest on the 
purchase price is not necessary in order to permit 
the allowance of interest,?’? in accordance with gen- 
eral rules,°® in the absence of any contravening eq- 
uity, the terms of a provision in the contract as to 
payment of interest by the purchaser will be given 
effect in the case of real®® or of personal proper- 


of her suit for specific performance 


purchase.—Where the lessee of part 
of certain premises was entitled to 
specific performance of an option to 
purchase the whole premises, and the 
vendor was obligated to account for 
rents and profits from the date of the 
filing of the lessee’s bill for specific 
performance, the lessee was charged 
for all taxes and special assessments 
which fell due after the filing of the 
bill. Nowicki v. Kapeiczak, 195 Mich. 
678, 162 N.W. 266. 


Adjustment of rents and profits in 
general see infra § 594. 

87. Begen v. Pettus, 223 N. Y. 662, 
119 N.E. 549. 

88. Stack v. Hickey, 151 Wis. 347, 
138 N.W. 1011; Hunholz v. Helz, 141 
Wis. 222, 124 NW. 257. 


gs9. Patterson y. J. D. Loiseaux 
Lumber Co., 92 N. J. Eq. 569, 114 A. 


so08, LreVve 930 N. Je Bq.) 446,° LG: Ax 
697]. . 

90. Pearce v. Third Ave. Improve- 
ment Co., 221 Ala. 209, 128 So. 396. 

91. American Cedar & Lumber Co. 
v. Gustin, 236 Mich. 351, 210 N.W. 
300. 

{a] Interest should be included. 


American Cedar & Lumber Co. v. 
Gustin, 236 Mich. 351, 210 N.W. 300. 


92. Cross references: 
Interest on: 


Expenditures see passim supra §§ 
591-593. 


Purchase price of real property in 


general see Vendor and Purchas-’ 


er [39 Cye 1567-1574]. 

Recovery of rents and profits where 
specific performance denied see su- 
pra § 590 

Right to rents and profits as between 
vendor and purchaser of real prop- 
erty in general see Vendor and Pur- 
chaser [39 Cyc 1628-1631]. 


93. Clark v. Cagle, 141 Ga. 703, 82 
S.E. 21, LRA1915A 317; Brewer v. 
Sowers, 118 Md. 681, 86 A. 228; Bost- 
wick v. Beach, 105 N. Y. 661, 12 N.E. 
32. And see cases passim infra §§ 
595-600. 


[a] Thus, where the vendor al- 


formance that the purchaser refused 
to receive possession, and that there- 
upon it became necessary to retain 
possession, and that plaintiff had of- 
fered to account for the rents, etc. 
and execute a bond for title or a deed, 
these matters could be adjusted by 
the decree. Clark v. Cagle, 141 Ga. 
703, 82 SS. 21, LRAT9I5A 317. . 


94. U. S.—Lyneck. v. Wright, 94 Fed. 
708; Sohier v. Williams, 22 F. Cas. 
No. 135160,, 2..Curt.. 195. 


Md.—Brewer v. Sowers, 
681, 86 A. 228 [quot Cyc]. 


Minn.—Colby v. Street, 168 Minn. 
57, 209 N.W. 537; Abrahamson v. 
sree fore WS DMinnl 35; SiN Ow: 
768. 


N. Y.—Bostwick v. Beach, 105 N. 
Y. 661, 12 N.E. 32; Worrall v. Munn, 
BS Nis NER AIS 


N. D.—Pillsbury v. J. B. Streeter, 
Jr Co-, 15 Ns De Lia, LOT NGW,. 405 


Wis.—Stack v. Hickey,. 151 Wis. 


118 Md. 


347, 188 N.W. 1011. 

Eng.—De Visme v. De .Visme. 1 
Hall & T. 408, 47 Réprint 1470, 1 
Macn. & G. 336, 47 EngCh 269, 41 Re- 
print 1295. 

[a] Promise to devise.—In a suit 


for specific performance of a promise 
to devise real property, the proceeds 
of which were impressed with a trust 
in favor of plaintiff, the court had 
power to decree payment of interest 
which was, or should have been, re- 
ceived pending suit. Colby v. Street, 
168 Minn. 57, 209 N.W. 537. 


[b] In the case of an exchange of 
real property, each party has been 
charged with rents of the land which 
he was to convey. Stack vy. Hickey, 
supra. : 


95. Jersey City vo Plynn, 74° N. J. 
Eq. 104, 70 A. 497 [mod on other 
grounds 76 N. J. Eq. 607, 76 A. 3]. 


{a] Rent payable by purchaser in 
possession.—-Where the purchaser 
was in possession of the property un- 
der her contract which required her 
to pay stipulated rent until vendor 
perfected his title, she was required 
to pay such rent during the pendency 


in which she was successful, although 
the vendor had previously perfected 
his title. Patterson v. J. D. Loiseaux 
Lumber Co., 92 N. J. Eq. 569, 114 A. 
336 [rev on other grounds 93 N. J. 
Eq. 446, 116 A. 697]. 


96. Sohier v. Williams, 22 F. Cas. 
No. 135160, 2 Curt.°195. 


97. Pillsbury v. J. B. Streeter, Jr., 
Co./15 NEDO 4, 200 INOW: 40 eAael 
see cases passim infra §§ 595-600. 


98. See supra § 575. 


99. Ark.—Barrett v. Durbin, 
Ark, 332, 153 S.W. 265. 


Ga.—Perdue v. Young, 154 Ga. 220, 
113 S.E: 801. ; 


Va.—Sale v. Swann, 138 Va. 198, 120 
S.E. 870. 


Wis.—Cutter v. Greene, 
163, 201 N.W. 3738. 


Eng.—Vickers v. Hand, 
630, 53 Reprint 1041. 


Ont.—Henderson' y, 
Grant Ch. 379. 


Sask.—Quinlan vy. 
Sask. L. 61. 


See Jefferson Park Land Co. v. Pas- 
coe, 246 Mich. 96, 224 N.W. 420 (pro- 
vision in specific performance decree, 
suspending accrual of interest on con- 
tracts after commencement of suit to 
date of decree, was unwarranted, ex- 
cept as to purchasers tendering un- 
paid purchase price). 


[a] Compound interest.—(1) Where 
the purchaser sought specific per- 
formance it was held that he was en- 
titled to relief only on complying 
with a provision of the contract for 
compounding interest where interest 
payments were not made when due. 
Henderson v. Dickson, 9 Grant Ch. 
(Ont.) 3879. (2) An order directing 
payment of interest on installments 
of interest which contract did not 
contemplate was error, where it was 
impossible to fix any date from which 
legally to compute such _ interest. 
Cutter v. Greene, 185 Wis. 163, 201 N. 
W. 373. (3) Where the contract to 
sell land provided for compound in- 
terest at eight per cent, a purchaser 
seeking specific performance must 


106 


185 Wis. 
26 Beav. 
Dickson, 9 


O’Connell, 4 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ty. Subject to rules hereafter stated? a purchaser 
who is not in default is not necessarily chargeable 
with interest.* 


[§ 595] (2) Tender of, or Setting Aside, Pur- 


chase Money. While there is authority for the yiew - 


that a mere tender by the purchaser is not of itself 
sufficient to prevent the award of interest on the 
purchase price of real property,® at least where 
there is no showing that the purchaser did not have 
the use of the money after the tender,* and an in- 
sufficient tender will not prevent the running of in- 
terest,’ it has been laid down that the purchaser may 
be discharged from the duty of paying interest by 
a tender of the purchase-money when it became due 
and a continued readiness to pay it since ;® or by duly 
appropriating the purchase money for the benefit of, 
or subject to the order of, and giving notice of such 
appropriation to, the vendor,® as, for example, by 
depositing the money in a bank,!° or, it has been 
held, with an individual,!! with notice to the vendor 
and subject to his order, to be delivered to him on 
the execution and delivery of a deed. 


pay interest at that rate. Barrett v. 


Durbin, 106 Ark. 332, 153 S.W. 265. and allowed 
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ant in specific performance, claiming ] 
rental 


[58 C.J.) 1248 

[§ 596] (3) Purchaser in Possession. In the ab- 
sence of due tender or appropriation of the pur- 
chase money for the benefit of the vendor,!? a pur- 
chaser of real property, in possession, is ordinarily 
required to pay interest on the unpaid purchase 
price,’ even though, by the terms of the contract, 
the purchase price is not payable until the deed is 
made,'* and the vendor is unable to make title at 
the time appointed;'® this is by way of eompensa- 
tion for the profits the purchaser receives during the 
vendor’s inability: to make title.4® So a provision 
of the contract for payment of interest and for the 
payment of principal when the conveyance should 
be ready for delivery, under which the purchaser is 
let into possession, must be given effect, unless the 
vendor is in willful default and the purchaser has 
made due appropriation of the purchase price for 
the benefit of the vendor.17 


[§ 597] (4) Purchaser in Default. In general the 
purchaser of real property in default is charged with 
interest on the purchase money, the vendor not be- 
ing in default,'® especially where the purchaser has 


[c] Attempt to tender, and pay- 


value between |ment into court.—Where an owner 


[b] Installments accruing pending 
suit.—(1) Trial court was warranted 
in ordering payment of installments 
of interest falling due between date 
of decree and date as of which spe- 
cific performance was decreed. Cut- 
ter v. Greene, 185 Wis. 163, 201 N.W. 
373. (2) Where installments of in- 
terest became due and payable on 
notes in the interval between date of 
decree and of the date as of which 
specific performance was decreed, the 
findings and judgment should have 
provided that payment of interest 
should be indorsed upon the notes, 
and in naming a date, other than the 
date of tender of deed by the vendor 
for computation of interest, the court 
erred. Cutter v. Greene, supra. 


1. Tiernan v. Granger, 65 Ill. 351; 
Tri-State Terminal Co. v. Washington 
Wheat Growers’ Ass’n, 134 Wash. 519, 
PRG BAY syn 


[a] Preferred stock.—In a suit for 
specific performance of a contract for 
delivery of preferred stock of an 
association in payment for warehous- 
es, interest was properly allowed, 
where properties were to be paid for 
in’ stock bearing interest from Aug. 
10, 1921, and complaint was not filed 
until Aug. 4, 1922, and there was no 
claim of insolvency or that rights of 
ereditors were involved, or that there 
were not sufficient net profits out of 
which to pay interest. Tri-State 
Terminal Co. v. Washington Wheat 
Growers’ Ass’n, 134 Wash. 519, 236 P. 
ieee 

2. See infra §§ 595, 598. 


3. City of Omaha vy. Omaha Water 
Co., 192 Fed. 246, 112 CCA 504; Bright 
vy. James, 35 R. I. 492, 87 A. 316. 


4. Effect of tender on right to in- 
terest on purchase price of real prop- 
erty in general see Vendor and Pur- 
chaser [39 Cye 1561]. 


Tender as condition to right to spe- 
cific performance see supra §§ 337— 
351; 

5. Rankin v. Rankin, 216 Ill. 132, 
TAMING RL T6ere bart. ito Bil. AS 6865 
Sweeney v. Brow, 40 R. I. 281, 100 A. 
593; Le Vine v. Whitehouse, 37 Utah 
260, 109 P. 2, AnnCas1912C 407. 


[a] Subsequent use by purchaser. 
—The successful purchaser complain- 


time of refused tender and decree, 
having used the money tendered to 
pay a note, interest thus saved should 
be allowed respondent. Sweeney v. 
Brow, 40 R. 1. 281, 100 A. 593. 


6. Pearce v. Third Ave Improve- 
ment Co., 221 Ala. 209, 128 So. 396. 


7 Hickman v. Chaney, 155 Mich. 
2A ert SNE 229 9.3. 


[a] Illustration.—In a_ suit for 
specific performance of a contract to 
convey land, where the amounts 
tendered by complainant were not 
sufficient to pay the amounts then due 
on the contract when tendered, he 
should pay interest on the amount 
due up to the time of the decree be- 
low. Hickman v. Chaney, 155 Mich. 
24s 11S, IN.W. 5993. 


8. Ala.—Bass v. Gilliland, 5 Ala. 
761. 

Ind.—Bronnenberg v. Indiana Union 
Traction Co., 59 Ind. A. 495, 109 N.E. 
784. 

Ky.—Hart v. Brand, 1 A. K. Marsh. 
L590, AmDe as: 

Md.—Jaeger v. Shea; 130 Md. 1, 99 
A. 954. 

Mass.—Davis v. Parker, 14 Allen 
94 [aff 12 Wall. (U. S:) 257, 20 Lu. ed. 
287). 

Sask.—Quinlan vy. O’Connell, 4 Sask. 
L. 61. 


See Hoppas v. Bremer; 114 Kan. 609, 
115 Kan. 2, 220 P. 251 (where interest 


was refused); Worrall v. Munn, 38 
N. Y. 137 (apparently recognizing 
rule). 


[a] Proof as to use of funds by 
purchaser.—A vendor against whom 
a decree for specific performance has 
been rendered cannot complain that 
he was not allowed interest without 
showing that the purchaser has used 
the money or derived benefit from it. 
Bronnenberg v. Indiana Union Trac- 
tion Co., 59 Ind. A. 495, 109 N.E. 784. 


{[b] Discretion’ of court.—In spe- 
cific performance of a contract for 
the sale of land, allowance of inter- 
est only to the date at which plain- 
tiff offered payment was within the 
discretion of the court, although the 
fund offered for payment was not 


kept available but was devoted to 
other uses. Jaeger v, Shea, 130 Md. 
1, 99 A. 954, 


of land who gave complainant an op- 
tion remained in possession while at- 
tempting to defeat specific enforce- 
ment of the contract, he is not, upon 
specific performance being awarded, 
entitled to interest on the unpaid pur- 
chase money which the purchaser 
made every effort to tender to the 
owner and then paid into. court. 
Tied v. Sowers, 118 Md. 681, 86 A. 


9. Beckwith v. Clark, 188 Fed. 171, 
110 CCA 207; Bostwick v. Beach, 103 
N. Y. 414, 9 N.E. 41. See Pearce v. 
Third Ave. Improvement Co., 221 Ala. 
209, 128 So. 396 (apparently recogniz- 
ing rule). 


10. Bostwick v. Beach, 103 N. Y. 
41409 N.E. °41,°105 NYS 66112 SN 


32; Kershaw v. Kershaw, L. R. 9 Eq. 
56; Stevenson v. Davis, 23 Can. S. C. 
629; Quinlan v. O’Connell, 4 Sask. L. 


61. See Emerson v. Fleming, 246 Ill. 
353, 92. N.E. 890 (apparently recogniz- 
ing rule). 


11. Quinlan v. O’Connell, 4 Sask. 
Weal 
12. Effect of tender or appropria- 


tion see supra § 595. 


13. Schuessler v. Hatchett, 58 Ala. 
181; Rankin v. Rankin, 216 Ill. 132, 
74 N.E. 763 [aff 117 Ill. A. 636]. 


14, Pillsbury v. J. B. Streeter, Jr., 
Cos LANs D174, 107) NEW 4408 


15. Minard v. Beans, 64 Pa. 411. 
16. Minard v. Beans, supra. 
17. Stevenson v. Davis, 23 Can. 


S. C. 629 [rev 19 Ont. A. 591 (aff 21 
Ont. 642)]. 


18. U. S.—Sohier v. Williams, 22 
F. Cas. No. 13,160, 2 Curt. 195. 
Mass.—Hamilton v. Coster, 249 


Mass. 391, 144 N.E. 226.) 


Mich.—Richards v. White, 44 Mich. 
622, 7 N.W. 233. 


N. J.—St. John The Baptist Greek 
Catholic Church v. Baron, (N. J. Eq.). 
73 A. 422 

Pa.—Andrews v. Tower, 
ilatale 

See Roberts v. Lovejoy, 28 Tex. 641 
(apparently recognizing rule). 

[a] Good faith of purchaser in re- 
jecting deed tendered by vendor does 
not aifeet the application of the rule. 


3 Phila. 


1244 [58 C.J.] 
been in possession;'® and a like rule has been ap- 
plied even where the vendor was also in default or 
there was delay in making title.*° 


Purchaser’s reciprocal right to rents and profits. 
Notwithstanding the default of the purchaser, if he 
is charged with interest and the vendor has remained 
in possession and control of the premises, it 1s usu- 
ally proper,?! and necessary,”” to require the vendor 
to account for the rents and profits, or for what he 
reasonably might have received in the way of rents 
and profits, or for use and occupation ;?* and where 
the vendor has retained possession and the purchaser 
has not received the rents and profits, the court has 
declined to charge the purchaser with interest.** 
It has been held that the rental value charged should 
not exceed the amount of interest payable.*° The 
circumstances may be such as to exempt the vendor 
from accounting for rents and profits notwithstand- 
ing he is entitled to, and is allowed, interest.*® 


Period for payment of interest and for accounting 
for rents and profits. According to the cireumstanc- 
es of the case, the interest may run from the date 


Sohier v. Williams, 22 F. Cas. No, 13,- 
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N. D. 465, 105 N.W. 236. 


[§§ 597-598 


the purchase price should have been paid,” or the 
purchaser should have taken possession** under the 
contract, or from the date when the vendor makes 
good title,?® until the date of payment;*° and the 
period for the accounting by the vendor, in respect 
of rents and profits, is, in general, determined by the 
period for which interest is to be paid.** Defendant 
purchaser has been charged with interest on the 
purchase price of certain machinery, bought in con- 
nection with the purchase of a leasehold, from the 
date on which plaintiff could make the transfer of 
the leasehold.*? 


[§ 598] (5) Vendor or Other Holder of Title in 
Default.** While the matter of the adjustment of 
rents and interest where the vendor, under a contract 
for the sale of real property, was in default is with- 
in the sound discretion of the court,?* ordinarily, 
where the vendor or other person obligated to con- 
vey real property, was in default, and the other party 
was kept out of possession, the person obligated to 
convey is lable, or must account, for the rents and 
profits,?®> or for the rental value or for use and oc- 


34 Fleming v. O’Donohue, 306 Ill. 
595, 188 N.E. 183; Haffey v. Lynch, 
LOSiINiWa 6G So Nee olen 


160, 2 Curt. 195. 24. Singleton v. Cuttins, 107 S. C. 
{[b] Compound interest nee eae 465, 92 S.H. 1046. 
required. Richards v. White, 4 Lich. 5 r 25 
622.7 N.W, 233; Morris. v. Hoyt; 11 |qqete ey eto ne ee 
Mich. 9. Sets : 
26. Bateman v. Hopkins, 160 N. C. 
19. Mason v. Wallace, 16 F. Cas. 59, 76 SE. 263; Phillisiv. Gross, 36 


No. 9,256, 4 McLean 77; Viele v. Troy, 
ete: RCo.) 21s Barbased) fait, 20 N. Ye 
Ls4i3. Pillsbury wv. ds Bo Streeter, Jz; 
Cols INE ID. 1745 107 NAW, 405 


20. Morrison v. Bauer, 42 Hun 660, 
4 NYSt 701; Cotton v. Butterfield, 14 
N. D. 465, 105 N.W. 236. 

21. Morrison v. Bauer, 42 Hun 660, 
4 NYSt 701; Andrews v. Tower, 3 
iPlenillsrs KES) alate 

22. I111.Bear v. Fletcher, 
206, 96 N.H. 997. 

Ky.—Wren v. Cooksey, 147 Ky. 825, 
145 S.W. 1116. 

N. D.—Cotton v. Butterfield, 14 N. 
D. 465, 105 N.W. 236. 


252 Ill. 


Va.—Davis v. Alderson, 125 Va. 
681, 100 S.H, 541. 
Wis.—Benson v. Cutler, 66 Wis. 


305, 28 N.W. 134. 


Eng.—Phillips v. Silvester, L. R. 8 
Ohi: 


[a] Rule applies in respect of rent 
which the vendor might have received 
but for his willful neglect and de- 
fault. Benson v. Cutler, 66 Wis. 305, 
28 N.W. 134; Phillips v. Silvester, L. 
Rasa Che siic. 


[b] Amount.—(1) What the ven- 
dor is chargeable with is the value of 
the actual benefit which was or 
should have been received, and not 
estimated rents or profits. Davis v. 
Alderson, 125 Va. 681, 100 S.E. 541. 
(2) A decree for specific performance 
against a purchaser of a farm giving 
him credit for only the actual rental 
was not inequitable, though it 
amounted to less than one per cent 
for the total purchase price and less 
than taxes and interest on the exist- 
ing mortgage. Allen v. Hayes, 309 
Ill. 374, 141 N.E. 188. 


23. Cotton v. Butterfield, 14 N. D. 
465, 105 N.W. 236. 


{a] Election.—Purchaser may 
elect to take the value of the use, or 
net profits. Cotton v. Butterfield, 14 


S. Dz 434, 164 N.W. 971; Leggott v. 
Metropolitan BR. ‘Cos TAR >7Cn. 2 a1e- 
See Dakin v. Cope, 2 Russ. 170, 3 
EngCh 170, 38 Reprint 299 (occupa- 
tion rent of leasehold property was 
not chargeable to the seller of the 
leasehold, good will, and stock in 
trade, in suit by him against the pur- 
chaser). 

[a] TIllustration.—A purchaser su- 
ing for specific performance was not 
entitled to rents and profits received 
by vendor before the former complied 
with a condition of his contract and 
the judgment in his favor by tender- 
ing a release of the land from a mort- 
gage debt. Bateman v. Hopkins, 160 
IN LO G9 GES Piss) 


27. Sohier v. Williams, 22 F. Cas. 
No. 13,160, 2 Curt. 195; St. Sohn The 
Baptist Greek Catholic Church v. 
Baron,’ (N. J. Eq.) 73 A. 422; Cotton 
ey eels 14 N. D. 465, 105 N.W. 


28. Hamilton v. Coster, 249 Mass. 
391, 144 N.E. 226; Andrews v. Tower, 
3. PhilawiGeay mde: 


29. Begen v. Pettus, 223 N. Y. 662, 
119 N. E. 549. See Merchants’ Bank 


v. Thomson, 55 N. Y. 7 (recognizing 
rule). 
[a] Thus a decree for specific per- 


formance of contract to purchase land 
should not charge purchaser with in- 
terest prior to tender of a deed curing 
defects in title, although delay in 
perfecting title was due to purchas- 
er’s conduct. Begen v. Pettus, 223 N. 
Y. 662, 119 N.E. 549. 


30. St. John The Baptist Greek 
Catholic Church vy. Baron, (N. J. Eq.) 
Td SA aD, 

Sl. Bear v. Fletcher, 252 Ill. 206, 
96 N.E. 997; Andrews v. Tower, 3 
Phitas (Pasian 


32. Carrodus v. Sharp, 20 Beav. 56, 
52 Reprint 523. 


33. Rents and profits when pur- 
chaser in default see supra § 597. 


[a] Tllustrations.—(1) Awarding 
to plaintiff purchaser rents and 
profits collected from the date the 
contract would have been performed, 
less expenses for maintenance and 
operation and interest on the pur- 
chase price is within the discretion 
of the court. Fleming v. O’Donohue, 
306 Ill. 595, 138 N.E.'183. (2) Where 
a suit for specific performance of a 
contract to convey was delayed for a 
number of years by an ejectment suit 
against the vendor, which subsequent- 
ly proved groundless, while the su- 
preme court in its discretion might 
have relieved the vendor from liabil- 
ity for the rental value of the land 
from the time when she should have 
conveyed, upon her offer to waive in- 
terest on the purchase money, its re- 
fusal to do so was not error as a 
matter of law. Haffey v. Lynch, 193 
ING YA Or ONE Bee igs 


35. U. S.—Beckwith v. Clark, 188 
Red. 171, 1105 CCAL2 0% 


Ala.-—Pearee v. Third Ave. Im- 
Beoventeny, Co:, 221 Ala. 209, 128 Ses 
Ark.—Keatts v. Rector, 1 Ark. 391. 


Cal.—Swain v. Burnette, 76 Cal. 
299, 18 P. 394; Heinlen v. Martin, 53 
Gal. 3:21) 


Ga.—Ezell v. Mobley, 150 Ga. 257, 
103° Sibiz 238: 


Ill.—Lidikeviez v. Kopala, 315 Ill. 
404, 146 N.E. 461; Emerson v. Flem- 
ing, 246 Ill. 353, 92 N.E. 890; Nielsen 
v. Gail, 217 Ill. “A. 190. 


Kan.—Gage v. Leslie, 123 Kan. 72, 
254° Py 362: 


La.—Fassbender v. Ghergich, 156 
La. 308, 100 So. 436; Manning vy. 
Cohen, 124 La. 869, 50 So. 778. 


Minn.—Abrahamson y. Lamberson,, 
79 Minn. 135, 81 N.W. 768. 


N. J.—Naughton v. Elliott, 72 N. J. 
Eq. 564, 65 A. 858. 


N. Y.—Bostwick v. Beach, 103 N. 
Y. 414, 9 N.E. 41; Taylor v. Taylor, 43 
Bees 578; Worrall v. Munn, 38 N. Y. 


N. C.—Harper v. Battle, 180 N. C. 
375, 104 S.E. 658, 20 ALR 357; Sugg 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cupation;*° and the vendor may be compelled to ac- 
count for rents received from a third person after 
possession had been given to the purchaser.3? 
purchaser is not, of course, entitled both to the 
rents and profits and to the value of the use of the 
land,** or to be compensated for the alleged loss of 
profits or gains which he might possibly have real- 
ized had he been in possession of the land,®® and, 
according to one view, the vendor should not be 
charged with the rental value, in contradistinction to 
the rent actually received, in the absence of proof 
that he was responsible for delay in failure to realize 


the rental value.*® 


Vendor’s reciprocal right to interest. While, ordi- 
narily, in the absence of due tender or appropriation 
of the purchase money by the purchaser, for the ben- 
efit of the vendor,*! where the vendor in default is 


v. Stowe, 58 N. C. 126. 


Ohio.—Eliopolus v. Burger, 22 Ohio 
NPNS 183. 


[a] In case of exchange of real 
property plaintiff has been awarded 
the rents of the land which should 
have been conveyed to him, which 
rents were in excess of the rents of 
the land to be conveyed by him and 
Which were awarded to defendant 
ee aacs. v. Posey, 148 Ky. 54, 145 S.Ww. 


[b] Rent which might have been 
obtained.—Vendor may be chargeable 
with rent which, without his wilful 
neglect or default, he might have re- 
ceived. Naughton v. Elliott, 72 N. J. 
Eq. 564, 65 A. 858. 


[c] Interest on rent received.— 
Where reconveyance by defendant to 
plaintiff, in accordance with their 
agreement, was decreed, and plaintiff 
was charged with interest on the 
amount to be paid by him, defendant 
should be charged with interest on 
the amount of rent received by him. 
Porter v. Farmers’ & Merchants’ Sav- 
ings Bank, (Iowa) 133 N.W. 372. 


{d] Money received on sale of 
property.—A purchaser suing for 
specific performance of the contract, 
which he has performed, is entitled, 
not only to a decree of specific per- 
formance, but to a decree for moneys 
realized by the vendor, while holding 
the legal title in trust on a sale of 
the property by the vendor.to a third 
person, under an express agreement 
that the vendor was acting as trustee 
for, and would account for the mon- 
ey received to, the purchaser. Mc- 
Ginn v. Willey, 24 Cal. A. 303, 141 P. 
49, 


36. Cal.—Heinlen v. Martin, 53 
Cal. 321. 
Mich.—Nowicki v. Kopeleczak, 195 


Mich. 678, 162 N.W. 266. 


Minn.—Abrahamson v. Lamberson, 
79 Minn. 135, 81 N.W. 768; Smith v. 
Gibson, 15 Minn. 89. 


Ni Yi Hattey vo lynch, 193 5N. Y- 
67, 85 N.E. 817; Bostwick v. Beach, 
LOS=N. 1. 44, 9 NEE. 415. Taylor-v. 
Taylor, 48 N. Y. 573; Worrall vy. 
Munn, 38 N. Y. 137; Benson v. Tilton, 
24 HowPr 494 [aff 41 N. Y. 619]. 


S. D.—Gira v. Harris, 14 S. D. 537, 
86 N.W. 624. 4 


Va.—Bolling v. Lersner, 26 Gratt. 
(67 Va.) 36 [error dism 91 U.S. 594, 
23 L. ed. 366]. 

[a] Fair and reasonable rent may 
properly be charged. Bolling v. Lers- 
ner, 26 Gratt. (67 Va.) 36 [error dism 
91 U. S. 594, 23 L. ed. 366]. 


[b] Interest (1) on estimated rents 
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The 


was properly allowed, it was held, in 
view of Acts (1826-1827) p 26 c 27 § 
3, providing that interest shall here- 
after be allowed on rent in arrears. 
Bolling v. Lersner, 26 Gratt. (67 Va.) 
36 [error dism 91 U. S. 594, 23 L. ed. 
366] (purchase price and _ interest 
thereon had been paid). (2) But in 
allowing to the purchaser the rental 
value of the land from the time the 
vendor should have conveyed, and to 
the vendor interest on the purchase 
money, the rule of partial payments 
should be applied, and the vendor 
should not be charged with interest 
on the rental value from the termina- 
tion of each year, but the rent should 
be applied to the interest annually 
accruing on the purchase money, and 
should not itself bear interest, the 
rental being Jess than the annual in- 
terest. Haffey v. Lynch, 193 N. Y. 67, 
35) NCHS LSi i: 


[c] No rent received.—The rule 
may apply where the vendor received 
no rent for the property involved, 
where the property actually had a 
rental value. Haffey v. Lynch, 193 N. 
Whey Wife Sey aN igl Diy ei livte 


{[d] Proof.—There must be evi- 
dence as to rental value in order to 
warrant an award therefor. Brewer 
v. Sowers, 118 Md. 681, 86 A. 228; 
Latimer v. Marchbanks, 57 S. C. 267, 
35 S.H. 481. 


37. Craig v. Greenwood, 24 Neb. 
557, 39. N.W, 599. 


38. Abrahamson v. Lamberson, 79 
Minn. 135, 81 N.W. 768. 


29. Worrall v. Munn, 38 N. Y. 137. 


[a] Thus it would not be proper 
to allow the purchaser the profits 
which he might have realized from 
making brick from clay found on the 
land and selling such brick. Worrall 
v. Munn, 38 N. Y. 137. . 


40. Seymour v. Laverty, 
Eq. 430, 120 A. 36. 

41. Effect of tender and appropria- 
tion see supra § 595. 

42. U. S.—Beckwith v. Clark, 188 
Hedy, Tore GA 207%. 

Ala.—Pearce v. Third Ave. Im- 
provement Co., 221 Ala. 209, 128 So. 
396 

Ill.—Marx vy. Oliver, 246 Ill. 316, 92 
N.E. 864. 

La.—Manning vy. Cohen, 124 La. 869, 
50 So. 778. 


Mass.—Eastman_ v. 
Mass. 348, 1 N.E. 346. 


Minn.—Abrahamson Vv. 
son, 79 Minn. 135, 81 N.W. 
Minn. 454, 71 N.W. 676. 


N. Y.—Bostwick v. Beach, 103 N. Y. 


94 N. J. 


Simpson, 139 


Lamber- 
768, 68 
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charged with the rents and profits, or for rental value 
or use and occupation, for a certain period, the pur- 
chaser is chargeable with interest on the unpaid pur- 
chase money for a like period,*? a vendor in posses- 
sion who refused to perform is not of right entitled 
to interest on the unpaid purchase money where spe- 
cific performance is decreed;** the purchaser may 
elect either to pay the interest on the unpaid pur- 
chase money during the time he had been wrongfully 
deprived of the possession, and take the rents and 
profits received or which might have been received 
by the vendor during the same time, or he may allow 
the vendor to retain the rents and profits, and avoid 
the payment of interest,44 and the court will not 
charge such purchaser with interest in excess of the 
amount of rents and profits with which the vendor 
may be chargeable.*® 


It has been held that a pur- 


414, 9 N.H. 41. 


N. C.—Harper v. Battle, 180 N. C. 
375, 104 S.E. 658, 20 ALR 357; Alston 
v. Connell, 145 N. C. 1, 58 S.H. 441. 


See Sweeney v. Brow, 40 R. I. 281, 
100 A. 593 (recognizing rule). 


[a] Rate.—Legal interest should 
be paid, if no other rate is stipulated. 
wae v. Connell, 145 N. C. 1, 58 S.E= 


43. Mitchell v. Mutch, 189 Iowa 
1150, 179 N.W. 440; Crockett v. Gray, 
39 Kan. 659, 18 P. 905; Hart v. Brand, 
1 A. K. Marsh. (Ky.) 159, 10 AmD 715; 
Hayes v. Elmsley, 23 Can. S. C. 623. 


44, lhynch v. Wright, 94, | 7032 
Mitchell v. Mutch, 189 Iowa 1150, 179 
N.W. 440; Merchants’ Bank y. Thom- 
son, 55 N.Y. 7; Worrall v..Munn, 53 
N. Y. 185, 188. But see Abrahamson 
v. Lamberson, 71 N. W. 676, 68 Minn. 
454 (where there was no proof as to 
mesne profits or reasonable value of 
use and occupation). 


“Tt is not because the rental value: 
of the land is, or is supposed to be, 
equal to the interest on the purchase- 
money that the right of election is 
given. It is, often, and perhaps in 
most cases it is less. But the enjoy- 
ment of the possession of the land, 
according to the contract, may be of 
more value to the purchaser, or he 
may regard it as of more value to him 
than the amount of rents and profits 
he might realize from the use. The 
possession of the premises by the pur- 
chaser is by the contract of sale treat- 
ed as of equal value to him as the 
interest on the purchase-money. And 
when the vendor wrongfully refuses: 
to give possession, and resists the 
performance of the agreement, he 
ought not to be allowed to reap the 
benefit of the contract and compel the 
vendee to pay interest on the pur- 
chase-money, if it turns out that the 
interest exceeds the rental value of 
the land.’”’ Worrall v. Munn, supra. 


[a] Election to take rents not 
shown.—The fact that before default 
on the vendor’s part the purchaser 
had served notice on the vendor’s ten- 
ant to vacate is not an election to 
claim rents and profits so as to estop: 
the purchaser from electing to take 
a remission of interest on the pur- 
chase price. Mitchell v. Mutch, 189 
Iowa 1150, 179 N.W. 440. 


45. Ala.—Pearce v. Third Ave. 
Improvement Co., 221 Ala. 209, 128 So. 
396 

Kan.—Crockett v. Gray, 
659, 18 BP. 905. 

N. J.— Kine vy. Ruckman, 24° Ni. di: 
Eq. 556. 


N. Y.—Worrall v. Munn, 53 N. Y. 


oie) deta 
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chaser who has been relieved from the payment of 
interest during a period in which the vendor was in 
default, is not entitled to the rents and profits for 
that period,*® and’ where a purchaser has, in addi- 
tion to obtaining specific performance, been awarded 
damages for the vendor’s wrongful withholding of 
possession,*? the vendor may not properly be re- 
quired to account for the rents and profits of the 
premises for the period for which damages are 
awarded.*§ 


Fixing period for accounting for rents and profits 
and for payment of interest. The beginning of the 
period of accounting for the rents and profits of the 
property involved has been fixed at the time pos- 
session should have been delivered or the deed or 
conveyance given,*® especially where the purchaser 
is charged with interest from that date.°° Ordina- 
rily, a purchaser out of possession is not chargeable 
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would begin to run, while the vendor is in default,?* 
but only from the date that a proper deed is tendered 
or proper title made.®? It has been held that the 
vendor is entitled to interest on the price until finally 
paid,®* and not merely to the date when the pur- 
chaser brought the suit for specifie performance.°* — 


Contract for sale of corporate stock. In a suit by 
the buyer for specific performance of a contract 
for the sale of corporate stock, the buyer’s conduct 
prior to suit may preclude the award to him of 
dividends on such stock, that were received by 
defendant,®>> and defendant is not entitled to in- 
terest on the purchase price where the dividends 
received by him exceeded the interest.°° 


[§ 599] (6) Purchaser’s or Mortgagee’s Right to 
Interest.°’ The circumstances may be such as to 
entitle the purchaser of real property to interest 
on payinents made by him, where specific perform- 


with interest from the date when otherwise interest 


185. 


S. C.—Shannon v. Freeman, 117 S. C. 
480, 109 S. E. 406. 


Tex.—Crossland v. 
App.) 234 S.W. 558. 


And see cases supra note 44, 


{a] Rule applies where the lands 
involved are unproductive. King v. 
Ruckman, 24 N. J. Eq. 556. 


46. Hayes v. Elmsley, 23 Can. S. 
C. 623. See Brewer v. Sowers, 118 
Md. 681, 86 A. 228 (apparently recog- 
nizing rule). 


47. Recovery of damages in gen- 
eral see supra § 592. 


48. Abrahamson v. Lamberson, 79 
Minn. 135, 81 N.W. 768. 


49. Ill.—Lidikeviez v. Kopala, 315 
Tll. 404, 146 N.E. 461; Emerson v. 
Fleming, 246 Ill. 353, 92 N.B. 890. 


Kan.—Gage v. Leslie, 123 Kan. 72, 
254 °P. 362. 


Ky.—Kimsey v. Posey, 148 Ky. 54, 
145 S.W. 1121. 


N. Y.—Haffey v. Lynch, 193 N. Y. 
67, 85 N.E. 817; Bostwick v. Beach, 
1103) N; 3¥j 414.9 INH 41 


N. C.—Harper v. Battle, 180 N. C. 
375, 104 S.E. 658, 20 ALR 357. 


Oh.—Eliopolus v. Burger, 
NPNS 183. 


Va.—Bolling v. Lersner, 26 Gratt. 
(67 Va.) 86 [error dism 91 U. S..594, 
23 L. ed. 366]. 


See HEzell v. Mobley, 150 Ga. 257, 
103 S.E. 238 (apparently recognizing 
rule); Nowicki v. Kapelezak, 195 
Mich. 678, 162 N.W. 266 (from filing 
of the bill for specific performance). 


[a] Exchange of property.—(1) 
Party obtaining specific performance 
of a contract for the exchange of 
property is entitled to rents and 
profits from the time of delivery un- 
der contract. Gage v. Leslie, 123 Kan. 
72, 254 P. 362. (2) Wherea contract 
for the exchange of land provided for 
possession to be given on a certain 
date, it was proper, in an action for 
specific performance, to award to each 
party the rents of the land taken by 
him under the contract after such 
date. Kimsey y. Posey, 148 Ky. 54, 
145 S.W.,. 1121. 


50. Harper v. Battle, 180 N. C. 375, 
104 S.E. 658, 20 ALR 357. 


51. Wilson v. Seybold, 216 F. 975; 


Hart, (Civ. 


22 Oh 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Price v. Immel, 48 Colo. 163, 109 P. 
941; Altoona Trust Co. v. Ison, 171 
Ky. 217, 188 S.W. 344: [mod 170 Ky. 
706, 186 S.W. 515]; Hayes v. Elmsley, 
23 Can. S. C. 628. But see Conover v. 
Wright, 9 Pa. Dist. 688 (notwithstand- 
ing the failure to complete the con- 
tract was due to the vendor’s default, 
the purchaser was charged with inter- 
est from the date the purchase price 
was payable). 


[a] Contract provision for inter- 
est.—(1) Interest on purchase price, 
under decree for specific performance, 
will not be allowed from the due date 
under the contract, where the vendor 
retained possession. Altoona Trust 
Co. v. Ison, 171 Ky. 217, 188 S.W. 344 
[mod 170\Ky. 706, 186 S.W. 515]... (2) 
Where a vendor refuses to perform 
his contract, and the purchaser ob- 
tains a decree for specific perform- 
ance, the price should draw interest 
only from the date the decree is to be 
complied with by the purchaser, and 
not from the date when the contract 
should have been performed, or from 
the date when, accerding to the con- 
tract, the payments were to be made 
or secured. Price v. Immel, 48 Colo. 
168, 109 P. 941. (3) The vendor’s 
willful default may discharge a pur- 
chaser, who has not obtained posses- 
sion, from the payment of interest 
during the period of such default, not- 
withstanding a provision of the con- 
tract that if from any cause payment 
is not made by a certain date interest 
shall be paid from that date. Hayes 
v. Elmsley, 28 Can. S. C. 623. 


[b] Date title was declared sound 
in prior action.— Where a contract for 
the sale of timber was not performed 
because the vendor’s title was defec- 
tive, but was subsequently held valid 
as to a portion of the land, complain- 
ant, on electing to enforce specific 
performance as to such portion, was 
liable for interest from the date the 
soundness of the title was finally de- 
termined in a prior aetion until he 
paid the price into court. Wilson y. 
Seybold, 216 F. 975. 


[c] Interest pending suit.—Where 
a decree for specific performance of 
a contract to convey land fixed no time 
for hearings for determination of 
amount to be paid by complainant 
purchaser or for payment of the 
amount, and responsibility for delay 
in proceedings for determination of 
amount to be paid by complainant 
rested upon both parties, vendor was 
not entitled to interest. Bright v. 


ance is granted.°’ Thus, where the purchase money 


(2) 


Wilcox, 42 R. I. 404, 108 A. 177. 


52. Lombard v. Chicago Sinai 
Cong., 64 Ill. 477; Altoona Trust Co. v. 
Ison, 171 Ky. 217, 188 S.W. 344 [ex- 
tending op on rehearing 186 S.W. 
515]; Bright v. James, 35 R. I. 492, 
87 A. 316, AnnCas1915B 1099. 


53. Noyes v. Bragg, 220 Mass. 106, 
107 N.E. 669. 


54. Noyes v. Bragg, supra. 


55. Comings _& Livingston  v. 
Powell, 97 Vt. 286, 122 A, 591. 


[a] Thus plaintiff is not entitled 
to the dividends on the stock where 


he had actual knowledge that they sai 


were being paid to defendant each 
year, and made no protest, and where 
plaintiff’s failure to assert his rights 
more speedily resulted from a desire 
to avoid litigation with defendant un- 
til the stock was actually needed. 
Comings & Livingston vy. Powell, 97 
Vt. 286, 122 Ay 591, 


56. Comings & . Livingston >v. a 
Powell, supra. 
-57. Interest on rents and profits 


see passim supra §§ 594-598. 
58. See cases infra this note. 


[a] Ilustrations.—(1) Interest 
on purchaser’s deposit in escrow was 
an element of his damages for ven- 
dor’s delay in performance. Smith v. 
Schrader, 80 Cal. App. 478, 251 P. 967. 
Where the purchaser tendered 
the payment due and kept his tender 
good up to the time of trial and elect- 
ed not to require an accounting as to 
rents and profits, the tender was 
equivalent to payment, and the vendor 
in default was charged interest on 
the amount tendered. Mitchell v. 
Mutch, 189 Iowa 1150, 179 N.W. 440. 
(3) Executor, who, pursuant to con- 
tract with heirs of decedent for the 
purchase of land of the decedent, paid 
a stipulated sum to the estate, which 
was used in payment of decedent’s 
debts, but could acquire title only as 
trustee, was entitled, on decree re- 
quiring specific performance of such 
agreement by the heirs, to interest 
from the time of payment. Cornett 
v. Horn, 206 Ky.: 139, 266 S.W. 1070. 
(4) Where complainant during the 
pendency of his suit for specific per- 
formance paid into court the amount 
due on a mortgage on the property in 
order to prevent a foreclosure sale, 
and to which plaintiff was subrogat- 
ed, he is entitled to interest upon the 
principal of the mortgage from the 
time he paid it into court until he 


—_ 
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has been paid and no rents and profits are recover- 
able by the purchaser, the purchaser is entitled to 
interest on the amount paid as damages for being 
kept out of possession®® to the date on which the 
purchaser obtains possession,®° or, if he has not ob- 
tained possession when the assessment is made, 
then to the time of assessment.®1 


Agreement to give mortgage. A person who agrees 
to give a mortgage may be chargeable with interest 
for the period of his default.®2 


[§ 600] (7) Deductions from Rents and Profits.*? 
A vendor who is compelled to account for rents and 
profits may be entitled to deductions for proper ex- 
penditures for maintaining the premises,°‘ for im- 
provements,®°° for taxes,°® for the necessary expense 
of raising, securing, and marketing crops raised on 
the land,®’ and even for the rent of other property 
which he had hired for the purpose of giving pos- 
session of the property covered by the contract in- 
volved.*® There is, however, authority for the view 
that where the person obligated to convey has wrong- 
fully oceupied the property to the exclusion of the 
person entitled to a conveyance, there must be an 
accounting for the rental value without deductions, *® 
and where the value of the use and occupation with 
which the vendor is ehargeable equals or exceeds 
the amount of his expenditures, he is not entitled 
to any reimbursement.?° 


[§ 601] e. Abatement or Compensation for De- 
ficiency or Defect. In awarding damages, compensa- 
tion, or abatement in price, for partial nonperform- 
ance, where specific performance of contracts for 
the transfer of real property is enforced in part," 
the court may apportion the price and damages in 
“accordance with the evidence,‘? and, in the case of 
should be put into possession. Brew-, 890; 

er v. Sowers, 118 Md. 681, 86 A. 228. 
59. Worrall v. Munn, 38 N. Y. 137. 


[a] Simple interest on the _ in- 
terest so allowed as damages, from 


son, 15 Minn. 89. 
[a] 
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Abrahamson v. Lamberson, 79 
Minn. 135, 81 N.W. 768; 


Interest on amount of taxes.— 
The purchaser should not be charged 
with interest on the amount of the 
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deficiency in quantity, the view has been expressed 
that the compensation is usually based on the aver- 
age or unit value as agreed upon between the par- 
ties.‘* While, in the case of a deficiency in quanti- 
ty, the court has recognized the propriety of deduct- 
Ing a sum which bears the same proportion to the 
whole price as the amount of land lacking bears to 
the whole area of land agreed to be conveyed,** in 
some cases the value of the land lost in relation to 
the value of the whole tract has been used as a ba- 
sis for a ratable deduction,’® and there is authority 
for the view that the value of the property which 
cannot be conveyed may be considered separately in 
determining the amount of the deduction or com- 
pensation.*® It has even been held that a purchas- 
er who is compelled to perform his contract may be 
entitled to a deduction of the amount which he must 
pay to acquire a tract of land to take the place of 
a deficiency in quantity,77 and a provision of the 
contract for the method of determining the amount 
of the deduction for parcels of land which the ven- 
dor cannot convey should ordinarily be given effect.78 
In the case of encumbrances or burdens on the title, 
a deduction has been made on a fractional basis, 
in which the loss oceasioned by the encumbrance is 
fixed at the amount of such loss to the purchaser,?? 
and where the vendor contracted to convey the whole 
property, when, in fact, he owned only an undivided 
interest, the amount of the compensation or abate- 
ment has been fixed at a fractional share of the 
purchase price, determined by the fractional undi- 
vided interest in the land which the vendor did not 
own,*® but where the vendor, who contracted to 
sell the fee, owned only an estate less than the fee, 
the amount of the compensation or deduction has 
been fixed by deducting from the purchase price 


said number shall be conveyed, com- 
pensation to be made in money, this 
compensation shall be made by esti- 
mating the deficit according to the 
average value per acre of the whole 
tract, in its natural and unimproved 


Smith v. Gib- 


the end of each year to the date of as- 
' sessment or report, should be allowed. 
Worrall v. Munn, 38 N. Y. 137. 


60. Worrall v. Munn, supra. 
61. Worrall v. Munn, supra. 


62. Castelli v. Burns, 156 App. Div. 
200, 140 N.Y.S. 1057. 


[a] Thus a person agreeing to pur- 
chase land at a foreclosure for the 
benefit of a subsequent 
and execute new mortgages to such 
mortgagee, one for the amount of an 
advance made to a fund for the pur- 
chase on foreclosure, and one for the 
amount of the advance covered by the 
existing mortgage to such mortgagee, 
would be required in a decree for spe- 
cific performance to account for in- 
terest from the date of his purchase 
to the date the mortgages are given, 
there being no proof as to the profits. 
Castelli v. Burns, 156 App. Div. 200, 
140 N.Y.S. 1057. 

63. Reimbursement of defendant 
for expenditures in general see infra 
§ 618. 

64. Abrahamson v. Lamberson, 79 
Minn. 135, 81 N.W. 768; Smith v. 
Gibson, 15 Minn. 89; Phillips v. Sil- 
vester, L. R. 8 Ch. 173. 


65. Bear ’v. Fletcher, 252 Ill. 206, 
96 N.E. 997. 


66. Bear v. Fletcher, supra; Emer- 
son v. Fleming, 246 Ill. 353, $2 N.E. 


\ 


mortgagee, | 


taxes as the rent is applicable to the 
discharge of the taxes. Haffey v. 
Lyneh, L93sN. Yi675 785 NB 381-7. 

Liability for taxes in general see 
supra § 593. 5 

67. Abrahamson v. Lamberson, 79 
Minn. 135, 81 N.W. 768. 

68. Wren vy. Cooksey, 147 Ky. 825, 
145 S.w. 1116. 


69. Heinlen v. Martin, 53 Cal. 321. | 


70. Ogooshevitz v. Arnold, 197 
Mich. 208, 163 N.W. 946, 165 N.W. 
633. 


71. Enforcement in part with com- 
pensation, damages, or abatement in 
price in general see supra §§ 54-64. 


72. Huey v. Starr, 79 Kan, 781, 101 
Py toms atOS itso. 


73. Waldeck v. Hedden, (Cal.) 265 
Po BA 0% 

74. Capstick v. Crane, 66 N. J. Eq. 
841, 57 A. 1045; Stockton v. Union Oil, 
etc., Co., 4 W. Va. 273. 


75. Moses v. Wallace, 7 Lea 
(Tenn) 413) Mullins vy. Aiken, © 2 
Heisk. (Tenn.) 535; Hill v. Buckley, 
17 Ves. Jr. 394, 34 Reprint 153. Com- 
pare Patrick v. Marshall, 2 Bibb (Ky.) 
40, 4 AmD 670 (holding that in a de- 
cree ordering the conveyance of a cer- 
tain number of acres, part of a large 
tract of land, and, if a part only of 


state, at the time of making the esti- 
mate). 


76. Dixon v. Anderson, 252 F. 694, 
164 CCA 534; Foster v. Klinger, (Ind. 
App.) 175 N.E. 136; Docter v. Hell- 
berg, 65 Wis. 415, 27 N.W. 176 (allow- 
ance made for value of buildings); 
Silvert v. Carlson, 24 Man. 790. 


[a] Where separate parcels of 
land were to be conveyed (1) the 
actual value of the parcel or parcels 
which could not be,conveyed has been 
taken as the measure of compensation 
(Dixon v. Anderson, 252 F. 694, 164 
CCA 5384; Silvert v. Carlson, 24 Man. 
790), (2) as, for example, in the case 
of an exchange of lands in which the 
contract stated a valuation (Dixon v. 
Anderson, supra; Silvert v. Carlson, 
supra). 

77. Reigart v. Fisher, 149 Md. 336, 
131 A. 568. 


78. >Duluth, ete. R. Cot tv, surban 
Inv. Co., 148 Minn. 450, 182 N.W. 605. 


79. Koon v. Maui Dry Goods & 
Grocery Co., 30 Hawaii 313. 


80. Collins wv. Smith, 1 Head 
(Tenn.) 251. Compare Franco-Belgian 
Inv. Co. -v. Duggan, 15 7Adtay. 1.7243 
(where the vendor did not have title 
to underlying coal and it was recog- 
nized in a suit by him for specific 
performance, that he should, if possi- 
ble, acquire the outstanding mining 
rights by purchase). 
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the value of the estate which the vendor actually 
had.5+ In any event, in the case of a defect in title, 
the amount of compensation should not exceed the 
purchase price.*? 


Dower. In case the vendor is unable to procure 
a release of his wife’s dower or similar right, the 
value of such right is deducted from the purchase 
price, according to some cases,*? and it has been 
held in this connection that it is the present value 
of the right,** or the value at the time of the con- 
veyance,*® and not the full sum to which the wife 
would be entitled if her husband were dead;*® nor 
is it the difference between the market value of the 
whole land with her release and the value without 
such release.8? Where the applicable rule provides 
only for indemnity against loss and a widow, under 
the statute of the particular jurisdiction, is entitled 
to a specified share of her husband’s estate, outright, 
the amount reserved as indemnity has been fixed at 
the fractional share, specified in the statute, of 
the purchase price.*® 

Compensation for improvements which have been 
destroyed. Where the loss of improvements on real 
property sold, occurring since the making of the con- 
tract, must be borne by the vendor, the abatement 
in price, to be paid by plaintiff purchaser, has been 


determined by the market value of the property . 


Brisbane v. Sullivan, 83 N. J.{ 20 L. ed. 287]. 


81. 
Hose o2 9S A l0o™ reve Onu OLner . 
grounds 99 A. 197]. See Ontario As- 88. Eee sonny § 62. 
phalt Block Co. v. Montreuil, 29 Ont. 89. Phinizy v. Guernsey, 
L. 534, 5 OntWN 289 [aff 52 Can. S. C. 346, 36 S.E. 796, 
541, 27 DomLR 514] (apparently| LRA 680. 
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78 AmSR 207, 50 
Compare Kuhn v. Eppstein, 
145 Ill. App. 536 [aff 239 Tl. 
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with and without the improvements on the day the 
contract was made,*® the purchaser in no event be- 
ing required to pay an amount in excess of the pur- 
chase price fixed by the contract.°° 


Pleading. While the view has been taken that 
plaintiff may be entitled to compensation or pro- 
tection in respect of defects in title under a prayer 
for general relief,®! in some jurisdictions partial 
performance with compensation or indemnity may 
not be had unless specially prayed for.°?? 


Relief in respect of parties and land. Where the 
vendor has died, a decree for damages in favor of 
plaintiff purchaser, for part of the land as to which 
specific performance may not be had, should run 
against the vendor’s heirs jointly,®* and land which 
was fraudulently conveyed by the vendor to one of 
the heirs should be subjected to the payment of the 
damages.°# 


[§ 692] 11. Damages or Compensation on Denial 
of Specific Performance®*—a. In General. In ac- 
cordance with general rules in equity and subject 
to applicable qualifications and limitations,’® and 
those heretofore and hereafter stated,®? under cer- 
tain circumstances, the court may, on refusing to 
grant specific performance, award, in lieu thereof, 
damages for breach of contract,?* as, for example, 


eral relief and it did not appear that 
complainant desired partial compli- 
ance with the contract, with compen- 
sation, a decree upon bill and answers 
for partial performance with compen- 
sation could not be sustained. Nep- 
tune Fisheries Co. v. Cape May Real 


111 Ga. 


555, 88 


— 


recognizing rule). 

[a] Rule applied where, it was 
held, defendant vendor had only an 
estate pur autre vie, whereas he had 
contracted to sell the fee. Brisbane 
Ve Sullivan, 83 IN: J. Bid. 182) 93: vA; 
705 [rev on other grounds 99 A. 197]. 


{[b] Determination of value of life 
estate—Where defendant vendor, 
who had only a life estate, made a 
contract for the sale of the fee, a 
reference was directed to determine 
the value of the life estate on the 
basis of the contract price as the 
value of an absolute estate in fee. 
Triplett v. Ivins, 93 N. J. Eq. 202, 112 
A. 509. 

82. Koon vy. Maui Dry Goods, etc., 
Co., 30 Hawaii 313. 


83. «Hazelrig. v.. Hutson, 13 Ind. 
481; Davis v. Parker, 14 Allen (Mass.) 
94; Wright v. Young, 6 Wis. 127, 70 
AmD 4538. 


[a] Inchoate right in fee.—Where 
the wife’s right is an inchoate right of 
one third in fee, the vendor may not 
successfully complain of a deduction 
based on a life estate in one third. 
een v. Merritt, 57 Ind. 34, 26 AmR 

[b] As to rents and interest where 
a portion of the price is withheld as 
indemnity for vendor’s widow’s dower 
see Springle v. Shields, 17 Ala. 295. 

84 Hazelrig v. Hutson, 18 Ind. 
481; Wright v. Young, 6 Wis, 127, 70 
AmD 453. 

85. Davis v. Parker, 14 Allen 
(Mass.) 94 [aff 12 Wall. (U. S.) 257, 
20 L. ed. 287]. 


86. Hazelrig v. Hutson, 18 Ind. 481, 


S720 Davis) vi. vearker, 914) Aden 
(Mass.) 94 [aff 12 Wall. (U. S.) 257. 


N.E. 174] (market value immediately 
before and immediately after destruc- 
tion considered). 


[a] For details as to method of 
computation see Phinizy v. Guernsey, 
111 Ga. 346, 36 S.E. 796, 78 AmSR 207, 
50 LRA 680. 


90. Phinizy v. Guernsey, 111 Ga. 
nae 36 S.E. 796, 78 AmMSR 207, 50 LRA 


Bartee v. Matthews, 212 Ala. 
667, 103 So. 874; Hession v. Linas- 
truth, 96 Iowa 483, '65 N.W..399; San- 
born vy. Nockin, 20 Minn. 178. 


[a] Illustrations.—(1) It has 
been held that under the general pray- 
er indemnity against the wife’s in- 
choate dower may be had. MHession y. 
Linastruth, 96 Iowa 4838, 65 N.W. 399. 
(2) Damages for refusal of defend- 
ant’s wife to join in the deed may be 
awarded under general prayer. San- 
born v. Nockin, 20 Minn. 178. C3i) 
Purchaser of whole tract from coten- 
ant, believing latter was sole owner, 
was entitled, under his prayer for aa- 
ditional and general relief, to a con- 
veyance from such cotenant of the 
latter’s half interest, with abatement 
of purchase price, if he was willing 
to accept that partial relief as being 
all the court could decree. Bartee v. 
Matthews, 212 Ala. 667, 103 So. 874. 


92. Campbell v. Hough, 73 N. J. 
Eq. 601, 68 A. 759; Milmoe v. Murphy, 
65: N. J; Eq: 767, 56° A. 1292. 


{a] Illustrations.—(1) The rule 
was applied where the wife of vendor 
refused to relinquish her inchoate 
dower, or to join in the transfer of a 


mortgage on the premises, which 
mortgage was owned by her. Bradley 
v. Johnson, 36 N. J. Eq. 66. (2) 


Where the prayer was limited to gen- 


For later cases, developments and changes in the law see Annotations, 


Estate. Co.,.89 N..J., Baw 552,) 05m 
212. 


93. Cogwell v. Lyon, 3 J. J. Marsh. 
(Ky.) 38. 

94. Cogwell v. Lyon, supra. 

95. Cross references: 


Election between action at law _and 
suit in equity in general see HElec- 
tion of Remedies §§ 35-43. 

Recovery of: 

Damages by defendant where spe- 
C Barton meee denied see infra 


specific performance denied see 
supra § 590. 


96. See Equity §§ 117-129. 
ee See supra § 581; infra §§ 603— 
98. Ark.—Nakdimen v. Atkinson 


Impr. Co., 149 Ark. 448, 233 S.W. 694. 


Colo.—McCart v. Johnston, 7 lo. 
397, 246 P. 259. ee 


Kan.—Nicholson  y. 
Kan. 124, 210°P, 482) 


Ky.—Chicago, ete., R. Co. v. 
167 Ky. 624, 181 S.W. 666. mga 


Mich.—Commer y. Pott i 
263, 205 N.W. 172. tr ee 


Minn.—Petrich  y. 
Minn. 451, 172 N.W. 770. 


Berkner, 142 


Mo.—Hamilton y. Hamilton, 59 Mo. 
—— eee 


same title and section number, 


Rents and profits by vendor where, 


§ 602] 


the damages sustained by the purchaser,®® or by the 
where he seeks specifie performance of a 
contract to convey real property; and in some eases 
mm jurisdictions in which code procedure is opera- 
tive, the code has been referred to as authority 
; In some jurisdictions, 
while the authority to retain the case is recognized, * 
the question as to retention is regarded as one 
largely within the discretion of the court.* 
a cause of action for the specifie performance of 
an alleged contract fails because there was in fact 
no such contract, an alternative cause of action for 
damages for breach of the contract is likewise bound 
to fail,> and the propriety of awarding damages 
in a case in which specific performance has been 
asked and may properly be decreed, has been de- 
So, also there is no error in refusing dam- 
ages for breach of the contract, where the contract 
itself provides the measure of damages in the for- 


vendor,! 


for retaining jurisdiction.2 


nied.® 


232. 


N. J.—Fike v. Fike, 128 A. 849 [aff 
99° N. J. Hq. 424, 132 A. 922]. 


N. Y.—Olsen v. U. S. Fidelity, etc., 
Co;, 230 NAY. 31, 128'N-B. 908; Casino 
Hall v. Levinson, 223 App. Div. 721, 
226 N.Y.S. 671; Albany Heights Real- 
ty Co. v. Vogt, 182 App. Div. 736,169 
N.Y.S. 1049. 


N. C.—Bryant Timber Co. v. Wil- 
Sone eee 154, (65 SH. 932, 134 
AmSR 982. 


Oh.—Dayton; ete., R: Co. v. Hatch, 
1 Disn. 84, 12 Oh. Dec. (Reprint) 501. 


Okl.—Dobler v. Smith, 294 P. 1089; 
Ball v. White, 150 P. 901. 


Wash.—Winckler v. Strickler, 
Wash. 635, 127 P. 206. 


Ont.—Brown v. Brown, 2 OntWN 
1242, 19 OntWR 447. See Lee v. Gun- 
dy, 15 OntWN 292. 


{a] Contract to pay commissions. 
—In a suit for specific performance 
of a contract to pay commissions on 
a sale in corporate stock, a court of 
equity having obtained jurisdiction 
by the demand for equitable relief 
will award money damages if specific 
performance cannot be granted. Ol- 
sen v. U. S. Fidelity & Guaranty Co., 
DOOUNG Wie ol 2s) NB, 908. 


[b] Exchange of property.—(1) 
In a suit by owner of land for specific 
performance of a contract for the ex- 
change of land for a stock of goods, 
a decree awarding complainant dam- 
ages and denying specific performance 
was a proper exercise of discretion. 
Winckler v. Strickler, 70 Wash. 635, 
O77.) 2068 1(2)) In-vani action for 
specific performance of a contract to 
exchange lands, where the trial court 
in its discretion refused enforcement 
because defendant signed it under a 
mistake as to its contents not caused 
by fraud or its equivalent on plain- 
tiff’s part, it was proper to allow 
plaintiff damages covering losses in- 
curred in reliance upon the contract. 
Nicholson v. Fawley, 112 Kan. 124, 
210 P. 482. 


[ec] Contract to sell mortgage for 
plaintiff mortgage taken by him.— 
Rule has been recognized where the 
contract was one by which defendant, 
while acting as an agent for the sale 
of plaintiff’s land, agreed to sell a sec- 
ond mortgage to be taken back by 
plaintiff on the sale, and which was 
actually taken by plaintiff. Petrich 
v. Berkner, 142 Minn. 451, 172 N.W. 
770. 


[d] Agreement of railroad com- 
pany to fence and ditch right of way. 


[58 €. J.—-79] 
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Where 


—In an action for specific perform- 
ance of a covenant by a railroad, in a 
deed to it of a right of way, to fence 
and ditch, the court should require 
the company to perform the contract 
or give adequate damages as an al- 
ternative. Chicago, Jetc.;, R, (Co. vy. 
Dodds, 167 Ky. 624, 181 S.W. 666. 


Le] Party wall.—Where, in a suit 
to compel performance of a covenant 
to construct a building and a party 
wall on a lot conveyed, complainant 
recovered a judgment for the cost of 
the wall in case defendant should fail 
to erect it within the time limited by 
the court, complainant, if he collected 
the judgment and failed to erect the 
wall and the same should afterward 
be erected by defendant, would not be 
entitled to use the wall without pay- 
ment for the privilege, while if com- 
plainant erected the wall after col- 
lecting the judgment, defendant or 
his vendee would be permitted to use 
it witheut making further contribu- 


tion. Hagins v. Sewell, (Ky.) 99 S.W. 
673. 
[f] Waiver of claim for damages. 


—Where the petition alleged all the 
facts in relation to the contract, and 
prayed for specific performance and 
for the amount named as a penalty for 
failure to convey, plaintiff at the close 
of the testimony could waive claim 
for damages. Berry v. Second Bap- 
tist Church of Stillwater, 37 Okl. 117, 
130 P. 585. 


99. Saperstein v. Mechanics’, etc., 
SAVel banka ace Nn Yee cons lia Ol aNiaes 
708; Bulkley v. Rouken Glen, Inc., 
222 App. Div. 570, 226 NYS 544 [aff 
248 N. Y. 647, 162 N.E. 560]; Raasch 
v. Goulet, 57 N. D. 674, 223 N.W. 808; 
McFarlane v. Dixon, 176 Wis. 652, 187 


INSWioe671l) 1 48 eAIURe Les  Rraneiis, Vv. 
Brown, 22 Wyo. 528, 145 P. 750. See 
Lauderdale Power Co. v. Perry, 202 


Ala. 394, 80 So. 476 (apparently recog- 
nizing rule). 


la vMicCart) vo Jonnston,, Wo ©olo, 
39 esto. Eo 2095, Albany, Jtetehts 
Realty Co. v. Vogt, 182 App. Div. 736, 
169 N.Y.S. 1049. 


2. Fox v. Wallace (Ind. App.) 151 
N.E. 835; Huey v. Starr, 79 Kan. 781, 
LODE. 1075 10 teees das os eHlienryaav. 
McKittrick, 42 Kan. 485, 22 P. 576. 


3. Brockton Olympia Realty Co. v. 
Lee, 266 Mass. 550, 165 N.E. 873. 


{a] MTllustrations: (1) Contract 
to sell land. Nickerson vy. Bridges, 
DUG IASS A a1i6,) LOS INGE °9'3:9.) = n((2') 
Landlord’s agreement to make repairs 
and alterations. Grennan v. Murray- 
Miller Co., 244 Mass. 336, 138 N.E. 
a9L. 3) Lessee’s agreement to 


[58 C.J.] 1249 


feiture of the initial payment, which has been made.? 
A purchaser of real property who is not entitled 
to specific performance is not entitled to recover 
damages for withholding such property.’ In some 
cases a distinction has expressly been made between 
an application to a court of equity to assess dam- 
ages arising from a failure to convey, and an ap- 
pleation for the repayment of the purchase price,® 
and the view has been expressed that while ordi- 
narily, on refusal of specific performance, the court 
will not award damages as such,'® it may decree 
the return of the purchase price.?! 


Effect of rescission of contract. Where the court 
decrees a rescission of the contract, on refusing plain- 
tiff’s prayer for specific performance, the case may 
not be retained for an award of damages.}? 


Pleading and proof. Relief by an award of dam- 
ages must be authorized. by the pleadings!? and 


erect a building upon the premises. 
Wentworth v. Manhattan Market Co., 
218 Mass. 91, 106 N.E. 118; Went- 
worth v. Manhattan Market Co., 216 
Mass. 374, 103 N.E. 1105. 


[b] Want of written agreement.— 
Purchaser who was not entitled to 
specific performance in respect of cer- 
tain land not included in a deed to 
him, because there was no agreement 
in writing covering such land, and no 
fraud was shown, could not recover 
damages. Collins v. Stanbon, 254 
Mass. 339, 150 N.E. 90. 


4  Florimond Realty Co. v. Waye, 
268 Mass. 475, 167 N.E. 635; Booras v. 
Logan, 266 Mass. 172, 164 N.H. 921; 
Institution for Savings v. Puffer, 201 
Mass. 41, 87 N.E. 562. See Seretto v. 


Schell, 247 Mass. 173, 141 N.E. 871 
(bill dismissed); and cases supra 
note 3 

[a] Insolvency of defendant.— 


Where, in a suit for specific perform- 
ance, no enforceable contract is shown 
to authorize relief, that defendant is 
insolvent will not authorize the court 
to assess damages for a breach, rather 
than to remit him to an action at law. 
Sarkisian v. Teele, 201 Mass. 596, 88 
N.E. 333. 


5. Artz yv.. McCarthy, 109 Ian 355; 
199 P99. 


6. Hoppas v. Bremer, 114 Kan. 609, 
220) cPig 2516°°915" > Kant 25° Davis ove 
Gleaves, 5 Litt. (Ky.) 142: Boyd v. 
Vanderkemp, 1 Barb. Ch. (N. Y.) 278. 


[a] Thus where the subsequent 
purchaser from the vendor took with 
notice, so that a decree for specific 
performance may be had against him, 
it is error to decree damages instead. 
Boyd v. Vanderkemp, 1 Barb. Ch. (N. 
NG) PAE 

7. Sumner v. Bankhead, 119 S. C. 
TS LAS RESO. 


8. Terry v. Michalak, 319 Mo. 290, 
3 S.W.(2d) 701. 


9. Stearns v. Beckham, 
(72 Va.) 379. 


31 Gratt. 


10. Stearns v. Beckham, supra. 
11. See infra § 611. 
12. Dow v. McVey, 174 Iowa 553, 


156 N.W. 706; Thwing v. Hall, etce., 


Lumber Co., 40 Minn. 184, 41 N.W. 
815. 
13. U. S.—McKinney v. Big Horn 


Basin Development Co., 167 F. 770, 93 
CCA 258. 


Cal.—Olsen v. Lovell, 91 Cal. 
20 Ps TOs 


Colo.—McCart v. Johnston, 72 Colo. 
3901 24 Oe 209. 
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proof.14 


eral relief.'® : 


Transfer to law docket. 


Minn.—Baker v. Polydisky, 144 


Minn. 72, 174 N.W. 526. 

Mo.—Jewell Realty Co. v. Dierks, 
322 Mo. 1064, 18 S.W.(2d) 1043. 

Nev.—Oliver v. Little, 81 Nev. 475, 
103.P. 240. 

N. Y.—Saperstein v. Mechanics’, 
etc., Sav. Bank, 228 N. Y. 257, 126 N.E. 
708. 

Okl.—Schilling v. 
ADD aD es 4S Us 

Pa.—Reilly v. Magee, 272 Pa. 406, 
116 A... 310, 

Tex.—Hall v. Layton, 10 Tex. 55. 

See Smith v. Kelley, 56 Me. 64. 


{a] Plaintiff's pleading insuffi- 
cient.—(1) Complaint in which no 
damages are stated or claimed is not 


Moore, 34 Okl. 


sufficient. Prince v. Lamb, 128 Cal. 
120, 129, 60 P. 689; Baldo v. Ferrari, 
223, App, Div, 494, <22/ 80 ENeYas: © 609); 


Jurgensen v. Morris, 194 App. Div. 92, 
185 N.Y.S. 386. (2) Under Civ. Code, 
§ 3306, providing that the damage for 
the breach of an agreement to con- 
vey land is the price paid and ex- 
penses in examining the title and pre- 
paring the necessary papers, with in- 
terest, and in case of bad faith the 
difference between the price and the 
value of the estate agreed to be con- 
veyed ‘“‘at the time of the breach” and 
the expenses incurred in preparing to 
enter on the land, where a complaint 
in an action for specific performance 
does not show that the value of the 
estate to be conveyed at the time of 
the breach was in excess of the agreed 
price, and there is no allegation show- 
ing any other damage, plaintiff will 
not be entitled to damages on his fail- 
ure to show that he is entitled to spe- 
cific performance. Marsh vy. Lott, 156 
Cal. 6438, 105 P. 968. (3) Complaint 
and findings in an action for specific 
performance of an option for the sale 
of land to plaintiff, not asking for spe- 
cific performance of contract as mis- 
takenly understood by defendants, to 
which plaintif& was entitled, while en- 
titling plaintiff to modification of a 
judgment for defendant and to such 
relief. Baker v. Poljdisky, 144 Minn. 
72,174 N.W. 526. 


{b] Pleading sufficient.—(1) Com- 
plaint in a suit by a vendor sufficient- 
ly alleges cause of action for damages 
for breach of contract. McCart v. 
Johnston, 79 Colo. 397, 246 P. 259. (2) 
A complaint for specific performance 
of a contract to pay for complainant’s 
services in corporate stock, alleging 
that the services were performed for 
defendant, at his request, and were 
of the value of twenty-five thousand 
dollars, stated a cause of action on a 
quantum meruit, on which plaintiff 
could recover, although he was not 
entitled to specific performance. 
Oliver v. Little, 31 Nev. 476, 103 P. 
240. (3) A court of equity, declin- 
ing to grant specific performance may 
decree compensatory damages, where 
both sides seek equitable relief, and 


For later cases, developments and changes in the law see Annotations, same title and section number 


While there is authority for the view that 
there should be a prayer for damages,’ and that an 
award may not be granted under a prayer for gen- 
eral relief,'® the right of plaintiff to an award of 
damages or money compensation even though he 
does not specifically ask for damages has been rec- 
ognized,'? as, for example, under a prayer for gen- 


In a ease in which dam- 
ages were asked in case specific performance could 
not be granted, the court declined to transfer the 
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Jurisdiction. 
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ease to the law docket where the petition alleged 
that the damages were too vague and indefinite to 
be the cause of an action at law.'® 


[§ 603] b. Case One for Equitable Cognizance or 
In accordance with general rules in 
equity,?° in cases in which strictly equitable rules 
have been recognized or applied, it has been laid 


down that the case may not be retained to award 


the complaint pleads the alternatives 
of specific performance and money 
damages. Albany Heights Realty Co. 
v. Vogt, 182 App. Div. 736, 169 N.Y.S. 
1049. (4) In a suit to compel spe- 
cific performance of a contract to 
convey an interest in land by the 
grantee of the original vendor with a 
prayer for proper and equitable re- 
lief, the court on finding that plain- 
tiff was not entitled to specific per- 
formance, because she had made an 
assignment of her contract which she 
was not entitled to rescind, notwith- 
standing the price of the assignment, 
had not been paid, can require defend- 
ants, who had acquired also the in- 
terests of the assignee of the contract, 
to pay the stipulated price for the as- 
signment, even though plaintiff ob- 
jects to such judgment. Thomas v. 
Haly Coal Co., 189 Ky. 698, 225 S.W. 
1053; 


14. Colo.—Starbird v. Jacobs, 
Colo: *507,, 105 Pi" 372. 


Minn.—Baumegartner vy. Corliss, 115 
Minn. 11, 131 N.W. 688. 


N. Y.—Jurgensen v. Morris, 194 
App: Div. 92, 185-N:;Y.S. 386. See 
Biggs v. Steinway, 191 App. Div. 526, 
182 N.Y.S. 101 [rev on other grounds 
22:9 Ne Xs 3208 1335 NCE. 20 |eis@nase 
v. Hogan, 27 N. Y. Super. 89, 3 AbbPr 
NS 57 (where specific performance re- 
fused for plaintiff’s default, no dam- 
ages awarded). 


Pa.—Reilly v. Magee, 272 Pa. 406, 
116 A. 310. 


Wash.—Perkins v. Lyons, 68 Wash. 
498,123 P. 793. 


Eng.—Pease v. Courtney, [1904] 2 
Ch. 503: 


Sask.—Enkema y. Cherry, 5 Sask. 
Et (61. 
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See Lake Erie Land Co. v. Chilinski, 
197 Mich. 214, 163 N.W. 929 (account- 
ing in respect of certain personal 
property denied). 


{a] Proof insufficient.—Starbird v. 
Jacobs, 46 Colo. 507, 105 P. 872; Mar- 
kert v. Feinblatt, 224 App. Div. 525, 
231 N.Y.S. 524 [mod on other grounds 
250 N. Y. 613, 166 N.E. 344]; Pease v. 
Courtney, [1904] 2 Ch. 503. 


{b] Fraud preventing recovery.— 
Where a broker obtained a contract 
for the conveyance of land by persons 
owning unequal interests therein, by 
negotiating with them separately and 
misrepresenting to the one that the 
other had agreed to his terms, he was 
guilty of such fraud as prevented his 
assignee from recovering damages in 
lieu of specific performance of the 
contract. Perkins v. Lyons, 68 Wash. 
ASS Lest ies pd orn 


15. Reilly v. Magee, 272 Pa. 406, 
116 A. 310. 


16. Yost v. Devault, 9 lowa 60; 
Ward v. Newbold, 115 Md. 689, 81 A. 
793, AnnCas1913A 919. 


17. Huey v. Starr, 91 Kan. 781, 101 


damages to the party to whom specific performance 
is denied where such party would, in no event, be 
entitled to specific performance,?! and no other 


P. 1075, 104 P. 1135; Dobler v. Smith, 


(OK1.) 294 P. 1089. 


18. Cushman v. Bonfield, 139 Ili. 
219, 28. N.E. 937 [aff 36 Ill. A. 436]; 
Barlow v. McDowell, 118 Ill. A. 506; 
Booras v. Logan, 266 Mass. 172, 164 
N.E. 921; Dobler v. Smith, (Okl.) 294 
P. 1089. See McCormick v. Oklahoma 
City, 203 Fed. 921, 122 CCA 215 [ap- 
peal dism 236 U. S. 657, 35 SCt 455, 59 
L. ed. 771] (where, however, there 
was no valid or complete contract); 
Nicholson v. Fawley, 112 Kan. 124, 
210 P. 482 (where relief was granted). 


[a] In New Jersey damages for a 
breach of agreement to transfer per- 
sonal property may be awarded under 
a prayer for general relief, or with- 
out such prayer, under chancery rule 
60. Fike v. Fike, 128 A. 849 [aff 99 
N. J. Eq. 424, 132 A. 922]. 


19. Beveridge v. Crawford Cotton 
Mills, 257 Fed. 832. 


20. See Equity § 123. 


,21. U. S.—Beveridge v. Crawford 
Cotton Mills, 257 Fed. 832; Cooney v. 
Collins, 176 Fed. 189, 99 CCA 543; 
Marks v. Gates, 154 Fed. 481, 83 CCA 
321, 14 LRANS 317, 12 AnnCas 120; 
Zeringue v. Texas, ete., R. Co., 34 Fed. 
239; Fallon v. Missouri, etc., R. Co., 
8 F. Cas. No. 4,629, 1 Dill. 121. 


Ala.—Olive v. Fayette County, 219 
Ala..1%2,, 1215 So. 703; 


D. C.—Bride v. Reeves, 40 App. (D: 
Cea Tse : 


Fla.—Lewis v. Yale, 4 Fla. 418, 437. 


Ill.—Farson v. Fogg, 205 Ill. 326, 
68 N.E. 755. 


Iowa.—Dunlop v. Wever, 228 N. 
W. 562. 


Md.—Brehm v. Sperry, 92 Md. 378, 
48 A. 368. Poa 


Mo.—Heron v. Peisch, 240 Mo. 221, 
144 S.W. 413; Mueller v. Wall (App.) 
251 S.W. 119; Falder v. Dreckshage, 
(App.) 227 S.W. 929. See Jeweli Re- 
alty Co. v. Dierks, 322 Mo. 1064, 18 
S.W.(2d) 1043 (where damages were 
not recoverable); Heron v. Peisch, 
240 Mo. 221, 144 S.W. 413 (right to 
compensation denied). 


Okl.—Dobler vy. Smith, 14 . 
294 P. 1089. 0 ae 


Or.—Cartwright v. Oregon Electric 
Ry. Co., 88 Or. 596, 171 P. 1055. 


Wis.—Park v. Minneapolis, etc. & 
Co., 114 Wis. 347, 89 NW. §39.-” - 


See Morss v. Elmendorf, 11 Paige 
(N. Y.) 277 (where there was macees 
mistake as to the existence of the 
Subject matter, the case is not one 
for damages). -: 


[a] Adequate remedy at law.— 
Where the existence of an adequate 
remedy at law precluded jurisdiction 
in a court of equity of suit for specific 
performance, the question of damages 
prayed for in such suit could not be 
considered. Cartwright vy. Oregon 
Mleetric GRhv.Oo, sec sm@n 596... te 


§ 603] 


special equity or ground for equitable interference 
appears.” Thus a party who is not entitled to spe- 
cific performance because of his own default or want 
of equity cannot recover damages.?? 
hand, the authority of the court to retain the case 
to award damages or compensation has been rec- 
ognized where certain equities in plaintiff’s favor 
-appear,”* as, for example, where plaintiff makes 
out a case which ordinarily would warrant specific 
performance?* but such relief is inappropriate be- 
cause of some act of defendant?® 


1055. 


{[b] Specific performance refused 
because of necessity for continued 
supervision of performance.—(1) 
Court, declining specific performance 
of contract to remove dwelling, could 
not retain case for assessment of 
damages. Olive v. Fayette County, 
219 Ala. 172, 121.So. 703. (2) A con- 
tract leasing to complainant floor 
space in a building being erected, not 
being enforceable specifically, because 
of the impossibility of supervising the 
work, damages for the breach of the 
contract will not be awarded. Brom- 
berg v. Eugenotto Constr. Co., 158 
Ala. 328, 48 So. 60, 19 LRANS 1175. 


[c] Right to recover on quantum 
nzeruit.—Complainant ina suit specif- 
ically to enforce a void contract can- 
not recover on quantum meruit for 
services performed thereunder, his 
right of action therefor, if any, be- 
ing at law, where the parties are en- 
titled to trial by jury. McKinney v. 
Big Horn Basin Development Co., 
167 Fed. 770, 98 CCA 258. 


[ad] Contract showing on face that 
specific performance may not be 
granted.—Where suit for specific per- 
formance is brought on a contract 
which shows on its face that, in case 
of its breach by defendant, complain- 
ant is not entitled to a specific per- 
formance, but is limited to the re- 
covery of a stipulated sum as liq- 
uidated damages, the court cannot re- 
tain the suit for the purpose of 
awarding damages. Clark v. Rosario 
Min. & Mill. Co., 176 Fed. 180, 99 CCA 
534. Compare Cathcart v. Robinson, 
BobeteacWeis.)) 264,68) a4,ed.. 120 
(amount specified as penalty, with in- 
terest, awarded). 


22. Ala.—Bromberg v. Eugenotto 
Const. Co., 158 Ala. 323, 48 So. 60, 
19 LRANS 1175; Sims v. McEwen, 
27 Ala. 184. See Nelson v. Lee, 53 
So. 1023 (where plaintiff had an adé- 
quate remedy at law and therefore 
‘damages could not be awarded). 


Tll.—O’Donnell v. Henley, 327 Ill. 
406, 158 N.E. 692; Prideaux v. Miller, 
215 Ill. App. 429. 


Iowa.—Fisher v. First Trust & Sav- 

‘ings Bank of Muscatine, 206 Iowa 

1105, 221 N.W. 816; Braig v. Frye, 
199 Iowa 184, 199 N.W. 977. 


Mich.—Farrell v. Hannan Real Es- 
tate Exchange, 251 Mich. 669, 232 N. 
Ww. 669; Robinson v. Campbell, 222 
Mich. 111, 192 N.W. 644; Bourget v. 
Monroe, 58 Mich. 563, 25 N.W. 514. 


Mo.—Gupton v. Gupton, 47 Mo. 37. 


N. Y.—Saperstein v. Mechanics’ & 
Farmers’ Savings Bank of Albany, 
228 N. Y. 257, 126 N.E. 708. 


[a] Damages against agent.—In 
an action for specific performance of 
a contract to convey real estate, in 
which the owner of the real estate 
and his alleged agent were both made 
parties defendant, and the finding of 
the court exonerated the owner be- 
cause the agent had no written au- 
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On the other | performanee.2§ 


or because of | asserted.29 


thority to sell the property, the court, 
having no jurisdiction to decree spe- 
cific performance of the contract and 
there being no other special equity 
which would support jurisdiction, had 
therefore no jurisdiction to award 
plaintiff damages against the agent 
who had sold the property in his own 
name, plaintiff having been acquaint- 
ed with the facts as to ownership. 
eer v. Wall, (Mo. A.) 251 S.W. 


[b] Recovery of money loaned.— 
Complainant having sued specifically 
to perform an alleged contract where- 
by defendant was to hold corporate 
stock in trust for her and for an ac- 
counting, and having failed to prove 
any allegation authorizing equitable 
relief, it is error for the chancellor 
to retain jurisdiction to award a de- 
cree for money loaned, there being 
no showing why her remedy was not 
as complete and adequate-at law as 
in. equity. Brauer v. Laughlin, 235 
Ride 85 N.E. 283 [rev 138 Ill. A. 


[c] Pleading and proof as to 
ground for equitable relief.—Some 
grounds of equitable relief must be 
alleged in the bill and established on 
the hearing. O’Donnell v. Henley, 327 
Ill. 406, 158 N.E. 692; Robinson v. 
roa deNee 222° Mich. 111,:°192 N.W. 


23. Dow v. McVey, 174 Iowa 553, 
156 N.W. 706; Findley v. Koch, 126 
Iowa 131, 101 N.W. 766; Farrell v. 


Hannan, 251 Mich. 669, 232 N.W. 209; 
Raasch v. Goulet, 57 N. D. 674, 223 
N.W. 808. 


[a] Gaches.—Purchasers’ assignee, 
if not entitled to specific performance 
because of laches, cannot properly be 
awarded money damages. Farrell v. 
Hannan Real Estate Exchange, 251 
Mich. 669, 232 N.W. 209 


24. Ludlum y. Buckingham, 35 N. 
Je Hq.s T1y > Phillips ... Thompson, 1 
Johns. Ch. (N. Y.) 131. See Dobler 
v. Smith, (Okl.) 294 P. 1089 (recog- 
nizing rule). 


[a] Contract within statute of 
frauds.—Where specific performance 
was refused because the contract was 
within the statute of frauds, and 
plaintiff had no adequate remedy at 
law, the case was retained to award 
damages. Phillips v. Thompson, 1 
Johns, Ch. (N. Y,) 131. 


25. Morrison v. Land, 169 Cal. 580, 
147 P. 259; Messer vy. Hibernia Sav., 
éte.; Soc., 149 GCalio122, 84 P. 1836; 


Armstrong v. Sacramento Valley Re- 
alty ©o., 52) Cal. As 1405198 Pewaukee; 
Linthicum vy. Washington, etc., Hlec- 
trie’ R. Co., 92: A. 917, 124 Md. 263; 
273. See Marks v. Gates, 154 Fed. 
481, 88 CCA 321, 14 LRANS 317, 12 
AnnCas 120: Braig v. Frye, 199 Iowa 
184, 199 N.W. 977 (both cases recog- 
nizing rule). 

26. Armstrong v. Sacramento Val- 
ley Realty Co., 52 Cal. A. 110, 198 P. 
217; Findley v. Koch, 126 Iowa 131, 
101 N.W. 766; Commer v. Potter, 232 
Mich. 263, 205 N.W. 172. See Falder 


Codes and practice acts. 
notwithstanding the distinctions between equitable 
and legal actions have been modified by statute, the 
necessity that the case presented be one of equita- 
ble cognizance, in order to authorize the award of 
damages in leu of specific performance, has been 
In other jurisdictions, however, provi- 
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some change in condition;27 and in some eases a 
rather liberal rule has been applied in retaining 
jurisdiction to award damages in liéu of specifie 


In some jurisdictions, 


v. Dreckshage, (Mo. A.) 227 S.W. 929 
(recognizing rule). 


[a] Delivery of personal property’ 
to another, pending suit.—Where the 
court had jurisdiction to grant spe- 
cific performance under the provision 
of Uniform Sales Act (Comp. L. 
[1915] § 11899), which authorizes a 
court having the powers of a court 
of equity to grant specific perform- 
ance of a contract for the delivery of 
specific or ascertained goods, the right 
to award damages was recognized 
where part of the goods was, pending 
suit, delivered to a third person who 
had a prior contract with defendant 
for the same goods. Michigan Sugar 
Co. v. Falkenhagen, 243 Mich. 698, 
220 N.W. 760. 


[b] Defendant’s refusal of court’s 
extension of offer to convey.—In an 
action for specific performance of a 
compromise agreement, where the 
court had extended to defendants an 
opportunity to convey in accordance 
with the agreement, of which oppor- 
tunity they declined to avail them- 
selves, the court thereupon properly 
afforded relief by way of a’ money 
judgment for the sum provided in the 
agreement to be paid. Armstrong v. 
Sacramento Valley Realty Co., 52 Cal. 
A TLOR LYS Pe Zante 


27. Findley vy. Koch, 126 Iowa 131, 
101 N.W. 766. 

28. See cases infra this note. 

[a] Plaintiff chargeable with 


laches.— Where specific performance 
was refused because of plaintiff's 
laches, jurisdiction to award damag- 
es was retained because the statute of 
limitations had run and _ plaintiff, 
therefore, had no remedy at law. 
eons v. Scott, 76 Wis. 662, 45 N.W. 
532. 


[b] Nature of contract.—(1) Un- 
der the rule that, where chancery has 
properly assumed jurisdiction, it will 
determine all issues, in a case where 
specific performance of a lease provi- 
sion for renewal was not practicable 
because continued supervision by 
court would be required, plaintiff was 
entitled to recover in the same suit 
damages for defendant’s breach of 
the contract. Nakdimen v. Atkinson 
Improvement Co., 149 Ark. 448, 233 
S.W. 694. (2) Although a contract 
for the sale of a homestead will not 
be enforced, damages for breach of 
the contract may be recovered when 
plaintiff sues for damages in the al- 
ternative. Blue v. Conner, (Tex. Civ. 
A.) 219 S.W. 5338. 


29. Morgan v. Dibble, 43 Cal. A. 116, 
184 P. 704. And see cases passim §§ 
602-606. Compare Hansen v. Heven- 
6p 69. Calw Ay 33%) 2el we. sol, Gtanuse 
appear that prima facie plaintiff had 
the right to specific performance) ; 
Crane v. Roach, 29 Cal. A. 584, 156 P. 
375 (where the purchaser of a lot 
assigned his contract of purchase,, 
and conveyed his interest in the lot, 
to a third person, and agreed to re- 
purchase from such third person, the 
lot with a building to be erected 
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sions of the codes and practice acts have been con- 
strued as modifying the strictly equitable rules above 
stated,?° and it has been held or recognized that 
damages may be awarded, even though specific per- 
formance is refused because of the nature of the 
subject matter involved,*! because the terms of the 
contract are not certain,*? or because the complaint 
does not state facts permitting specific perform- 
ance;°3 but plaintiff’s pleading must be sufficient 
to support an award of damages.** 
jurisdictions, under the statutory provision permit- 
ting the uniting, in plaintiff’s pleading, of causes of 
action, both legal and equitable, arising out of the 
same transaction, if, in addition to the equitable 
cause of action, the facts, as stated, give rise to a 


thereon in a suit by such third per- 
son to quiet title, in which defend- 
ant purchaser prayed for specific per- 
formance and general relief, a de- 
cree that such third person keep the 
lot and pay to defendant purchaser 
his outlay plus the enhanced value 
of the lot was held proper). 


[a] Adequate remedy at law.—It 
has been laid down that damages may 
not be recovered where plaintiff has 
no right to specific performance be- 
cause of the existence of an adequate 
remedy at law. Morrison v. Land, 
169) Cale ps 0,147 er. 229s 


[b] Valid contract, unfair and in- 
equitable.—Where, although a con- 
tract for the sale of land was valid, 
equity, in refusing to grant specific 
performance, because the contract 
was not just and reasonable and the 
consideration adequate, cannot grant 
the vendor damages for the expenses 
incurred in order to fulfill his part of 
the contract. Morgan v. Dibble, 43 
Cal A 116.7184, Poe. 


{e] Pleading.—W here organizer 
did not state a cause for specific per- 
formance of a contract for the organ- 
ization of a corporation to develop 
a granite quarry, the organizer could 
not recover damages. Hupp v. Law- 
ler, (Cal. A.) 288 P. 801. 


30. Riverside Land, etc. Co. v. 
Sawyer, 24 Colo. A. 442, 134 P. 1011; 
Welling v. Crosland, 129 S. C. 127, 123 
S.E. 776. 


[a] England and Canada.—(1) In 
England, under a statute providing 
that the court of equity may, either 
in addition to, or in substitution for, 
the relief prayed for, grant that re- 
lief which otherwise would be prop- 
er to be granted by another court, 
the court of equity did not have pow- 
er to award damages for a breach 
of contract where it had no jurisdic- 
tion to decree specific performance 
for want of the subiect matter where- 
on its decree would operate (Fergu- 
SOD] AVWillLSOney Lae ae Ohi 7/70) mene) 
nor did it have power to award dam- 
ages where no agreement was made 
out which could be enforced by the 
court (Lewers v. Shaftesbury, L. R. 
2 Eq. 270). (3) There is, however, 
authority for the view that under the 
statute conferring jurisdiction as to 
law and equity on the same court 
damages may be awarded where spe- 
cific performance is refused because 
of the nature of the contract. El- 
more v. Pirrie, 57 L. T. Rep. N. S. 333, 
335. (4) In a case in one of the 
Canadian provinces it has been laid 
down, however, in discussing the ef- 
fect of the Judicature Act, that dam- 
ages may not be awarded where no 
contract is proved. Kerr v. Cunard, 
42 N. B. 454. 
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pleaded.?® 


In still other 
General. 


31. Mossman v. Schulter, 5 Ohio 
Dec. (Reprint) 404, 5 AmLRec 425. 


fa] Thus an action to enforce con- 
tract to deliver government bonds 
was retained in respect of damages, 
although there was an adequate rem- 
edy at law, retained for damages. 
Mossman vy. Schulter, 5 Ohio Dec. (Re- 
print) 404, 5 AmLRec 425. 


32. Riverside Land & Irrigation 
Co. v. Sawyer, 24 Colo. A. 442, 134 P. 
1011. 


33. Riverside Land, 
Sawyer, supra. 


34 See cases infra this note. 


[a] Complaint held  sufficient.— 
Riverside Land & Irrigation Co. v. 
Sawyer, 24 Colo. A. 442, 134 P. 1011. 


[b] Complaint insufficient.—Win- 
ter -v. ‘Goebner, 2 Colo. Al 259, 30 PR. 
51 [aff 21 Cole. 279, 40 P. 570). 


35. McMahon v. Plumb, 90 Conn. 
281, 96 A. 958; Margraf v. Muir, 57 
N: Y. 155; Beek v. Allison, 56 N. Y. 
366, 15 AmR 430. 
Kirk-Brown Realty Co., 193 App. Div. 
269, 184 N.Y.S. 95 (right to recover 
damages); Gilbert v. Bunnell, 92 
App. Div. 284, 86 N. Y. S. 1123 (dis- 
missal improper where there was an 
adequate remedy at law). Compare 
Cooley v. Lobdell, 153 N. Y. 596, 47 
N.E. 783 (as specific performance was 
barred by statute of limitations, ac- 
tion for damages was also barred); 
Matthews v. Matthews, 133 N. Y. 679, 
31 N.E. 519 (right to damages, under 
the particular circumstances, denied). 
But see Switzer v. Commissioners for 
Loaning Certain Moneys of The Unit- 
ed States in New York County, 134 
App. Div. 487, 119 N.Y.S. 383 (plaintiff 
is not entitled to the granting of a 
prayer for alternative relief by way 
of a lien or damages, unless he es- 
tablishes a right te specific perform- 
ance, which is denied, beeause it can- 
not be enforced); Kelsey v. Distler, 
1338 App: Divel 96y Aldie Nees a084 
(equity may not administer the le- 
gal remedy where the inability to en- 
force is due to the essential nature 
of the contract, in which case the 
action fails, and plaintiff is remitted 
to his action at law). 


[a] In Oklahoma (1) the rule 
has apparently been recognized see 
Dobler v. Smith, 294 P. 1089; Fraley 
v. Wilkinson, 79 Okl, 21, 191 P. 156. 
(2) In a suit for specific perform- 
ance of a contract to drill an oil and 
gas test well, and for damages, the 
court may refuse to decree specific 
performance on the ground that the 
relief asked for is impractical, and 
in lieu thereof may award such dam- 
ages as the proof shows the plaintiff 
is entitled to. Okmulgee Producing 
& Refining Co. v. Baugh, 111 Okl. 203, 


6tes; 2 COs" ave 


See Schuyler v., 
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legal liability for damages, the action for damages 
is retained?® and proceeds as an action at law,*° but 
damages may not be awarded in the absence of al- 
legations showing a ground for such award,** and it 
has been held that, where specific performance is 
denied because the case is not one of equitable cog- 
nizanee, the court may not retain jurisdiction to 
award damages if a purely equitable action has been 


[§ 604] c. Impossibility of Performance—(1) In 
While in some of the eases the rule rec- 
ognizing the authority of the court to retain the 
case for damages has been laid down without any 
express limitation in respect of plaintiff’s knowledge 
of the impossibility of specific relief,*® in the absence 


239 P. 900. (3) Where the com- 
plaining party utterly fails to bring 
himself within some one of the ex- 
ceptions to the general rule that a 
court of equity will not order the 
specific performance of a contract for 
a sale of personal property, if he 
desires alternative relief by way of 
an award for damages, he must plead 
the damages he has sustained in a 
separate cause of action, which, un- 
der the code, can be joined with the 
action for specific performance. Dob- 
ler v. Smith, supra. 


36. Saperstein v. Mechanics’, etc., 
Savings Bank, 228 N. Y. 257, 126 N.B 
708; Beck v. Allison, 56 N. ¥.0366; 
15 AmR 430. See Gilbert v. Bunnell, 
92 App. Div. 284, 86 N.Y.S. 1123 (case 
transferred from special term calen- 
dar to calendar for trial of issues by 
jury); Goldthwart v. Lynch, 9 Utah 
186, 33 P. 699 (necessity for trans- 
fer from equity calendar to legal cal- 
endar for trial by jury). 


37. McMahon y. Plumb, 90 Conn. 
281, 96 A. 958. 


38. Saperstein v. Mechanics’, etc., 
Savings Bank, 228 N. Y. 257, 126 N.E. 
708; Bowen v. Webster, 3 App. Div. 
86, 38 N.Y.S. 917. See Beck v. Alli- 
son, 56 N. Y. 366, 15 AmR 430 (ap- 
parently recognizing rule). 


[a] Allegations of complaint in- 
sufficient to support recovery of dam- 
ages.—Saperstein v. Mechanics’, etc., 
Savings Bank, 228 N. Y. 257, 126 N.E. 
708; Bowen v. Webster, 3 App. Div. 
86,38 NocS. 917 


39. U. S.—Mobile County v. Kim- 
ball, 102 U. S. 691, 706, 26 L. ed. 238. 
See Marks v. Gates, 154 Fed. 481, 83 
CCA 321, 14 LRANS 317, 12 AnnCas 
120 (where, however, damages were 
not awarded). 


Ky.—Rankin v. Maxwell, 2 A. K. 
Marsh. 488, 12 AmD 431; Gerault v. 
Anderson, 2 Bibb 543; Reading v. 
Ford, 1 Bibb 338. 


Mo.—Jewell Realty Co. v. Dierks, - 


322 Mo. 1064, 18 S.W.(2d) 1043. 


Ohio.—Gibbs v. Champion, 3 Ohio 
335); Rees v.. Smith, 1 Ohio 124 - 93 
AmD 599. 


Va.—Henderson v. Lightfoot, 5 Call 
(9 Va.) 241. 


Ont.—Forsyth v. Johnson, 14 Grant 
Ch 639. 


Sask.—Lloy v. Wells, 5 Sask. L. 
oon Alexander vy. Gesman, 3 Sask. L. 


oO 


See Woodcock v. Bennet, 1 Cow. (N. 
Y.) 711, 13 AmD 568; Greenaway v. 
Adams, 12 Ves. Jr. 395, 33 Reprint 
149 (where right to damages was 
recognized); Sandford v. Murray, 2 
Alta. L. 87 (where damages were 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of modification of the rule by statute,*° it has been 
held or recognized that where specific performance 
was impossible at the time of the commencement of 
the suit, and plaintiff knew or was informed at that 
time of the impossibility, the court, on denying the 
equitable relief, will not retain the case for the. pur- 
pose of awarding damages, but will leave plaintiff 
to his legal remedy,*! even ‘though the inability was 


caused by the act of defendant.*? 


awarded), 


{a] In Pennsylvania (1) where 
a court of equity has jurisdiction and 
the relief prayed for cannot be grant- 
ed, compensation in damages may be 
awarded. Maguire v. Heraty, 163 Pa. 
381, 30 A. 151, 43 AmSR 800; Reeder 
wMorrullinger, 151..Pa. 287. 24 AS 1104: 
Glen Mfg. Co. v. Glatfelter, 88 Pa. 
Super. 303. Compare Rankin v. Cros- 
by, 25 Pa. Co. 45 (where defendant 
vendor had already executed a deed 
conveying all the title he had to the 
land in controversy, assessment of 
damages could not be had). (2) 
Where plaintiff purchaser of land ob- 
jected to an award of a money judg- 
ment in his favor, on the denial of 
specific performance because of a 
failure to show that the wife of de- 
fendant vendor joined in the contract, 
the court should not have rendered 
a money judgment. Saler v. Lessy, 
76 Pa. Super. 15. 


[b] In Texas under the blending of 
law and equity, the right of plain- 
tiff to recover damages has been rec- 
ognized or upheld, although he had 
knowledge of defendant’s inability to 
perform when the suit was brought. 
Cross v. Everts, 28 Tex. 523; Taylor 
v. Rowland, 26 Tex. 293. See Mitchell 
v. Sheppard, 13 Tex. 484 (under the 
Texas practice damages may be as- 
sessed, under proper pleadings, even 
though right to specific performance 
denied). 

49. Effect of code and practice acts 
see ae § 605 

41. gakyeer cay v. Hazelton, 9 
Sant, B02. Me2ASe WtSa LOOK eos ais eOs 
576. 

Ala.—EKastman v. Reid, 101 Ala. 320, 
13 So. 46. 


Del.—Jones v. Carpenter, 13 Del. 
Gheeii2 at 7PAS 559. 

Fla.—Freeman v. Tucker, 79 Fla. 
402, 84 So. 174. 

Tll.—Threlkeld v. Norris, 300 


220, lost NBs 2oos  Harsom =v.) Log 
205 Ill. 326, 68 N.E. 755 {rev 105 rai 
AES 72.5 Mack v. McIntosh, 181 Ill. 
633, 54 N.E. 1019; Sellers v. Greer, 
172 Til. 549, 50 N.E. 246, 40 LRA 589 
rey 464) Ws cAS 50a SaUur ve. Merris, 
iis, 0 DY ey a Ray Day pO OAT. 
Mauzey, 33 Ill. 227; Prideaux v. Mil- 
Tere 2l'> pL A. 429: Bosley v. Peck, 
192 TT tAL. 366. See Ranson v. Ran- 
son, 233 Ill. 369, 84 N.E. 210. 


Iowa.—Cotter v. Gilman, 191 Iowa 
795, 180 N.W. 275; Dow v. McVey, 
174 Iowa 553, 156 N.W. 706; Eggert 
v. Pratt, 126 Towa 727, 102 N.W. 786. 


Me.—Hill v. Fiske, 38 Me. 520. 


Mich.—Barton v. Molin, 195 N.W. 
797, 225 Mich. 8; Robinson vy. Camp- 
bell, 192 N.W. 644, 222 Mich. 111; 
James S. Holden Co. v. William Tait 
Realty Co., 216 Mich. 633, 185 N.W. 
837. 


Mo.—McQueen v. Chouteau, 20 Mo. 
222, 64 AmD 178. 


N. J.—Van Keuren v. Siedler, 73 
N. J. Eq. 239, 66 A. 920 (plaintiff had 
constructive notice of the encum- 
brance which made the title unmar- 
ketable);. Logan v. Flattan, 73 N. Je 
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ability. 


formance.** 


Hq. 222, 67 A. 1007 
Corp. v. Hackensack Meadows Co., 
72 N. J..Eq. 285, 64 A. 976. 


N. Y.—Messenger v. Chambers, 53 


Public Service 


Mise. 117, 103 N.Y.S. 1100; Morss Vv. 
Elmendorf, 11 Paige 277; Kempshall 
v. Stone, 5 Johns. Ch. 193: Hatch v. 


Cobb, 4 Johns. Ch. 559; Wiswall v. 
McGowan, Hoffm. 125 [rev on other 
grounds 2 Barb. 270 (aff 10 N. Y. 465, 
Seld. 141)]. See Saperstein v. Me- 
chanics’, etc., Savings Bank, 228 N. Y. 
257, 126 N.E. 708 (rule considered in 
connection with code _ provisions). 
Compare Snow vy. Monk, 81 App. Div. 
206, 80 N.Y.S. 719 (as to award dam- 
ages when defect of title existed when 
contract was made). 


N. D.—Knudtson v. Robinson, 18 N. 
D. 12, 118 N.W. 1051. 


Pa.—Kerlin v. Knipp, 207 Pa. 649, 
Be Poet Bartol v. Shaffer, 7 North. 
oO. ius 


S. D.—Leisch v. Baer, 
123 N.W. 719. 


Nae aE v. Tunis, 99 Va. 220, 37 


24 S. D. 184, 


S.E. 


Wash.—Smith v. Flathead River 
Coal Co., 64 Wash. 642, 117 P. 475; 
Wright v. Suydam, 59 Wash. 530, 108 
P. 610, 110 P. 8; Peters v. Van Horn, 
37 Wash. 550, 79 P. 1110; Morgan. v. 
ae 3 Wash. 554, 28 P. 925, 16 LRA 


See Toda v. Gee, 17 Ves. Jr. 273, 34 
Reprint 106 (except in very special 
cases, it is not the course of proceed- 
ing in equity to file a bill for specific 
performance of an agreement, pray- 
ing in the alternative, if it cannot be 
performed, an issue, or an inquiry 
before the master with a view to dam- 
ages). 


[a] TIllustrations.—(1) Damages 
in lieu of specific performance will 
not be awarded, where the purchaser 
knew of the vendor’s inability to con- 
vey the real property involved, before 
bringing suit. Jones v. Carpenter, 13 


Del. Ch. 172, 117 A. 559; Freeman v. 
Tucker, 79 Fla. 402, 84 So. 174; Saur 
Ma eMerriss 145) Dll 115, 34 Nem 252): 
Prideaux v. Miller, 215 Ill. App. 429; 
Cotter v. Gilman, 191 Iowa 795, 180 
N.W. 275; James S. Holden Co. v. 
William Tait Realty Co., 216 Mich. 
GSS Le Sime Ne Ves SolGs Kempshall Mis 
Stone, Bohne. «Ch SON Varroa: 


Leisch v. Baer, 24 S. D. 184, 123 N.W. 
719. Compare Fisher v. Kay, 2 Bibb 
(Ky.) 434 (where the right to award 
damage was recognized, although 
plaintiff knew, when the action com- 
menced, that the land involved had 
been conveyed to another, but an- 
other ground for equitable relief had 
also been set up by plaintiff). (2) 
Plaintiff could not recover damages 
on denial of right to specific perform- 
ance of a contract of defendant rail- 
road company to pave the street in 
front of plaintiff's property, in con- 
sideration for, and in full payment 
of, damages to such property result- 
ing from the proposed construction 
of defendant’s street railroad, since 
plaintiff knew that defendant had no 
power, without the consent of the 
municipality, to make the improve- 
ment. Farson v. Fogg, 205 Ill. 326, 
68 N.E. 755 [rev 105 Ill. A. 572]. (3) 
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Where plaintiff did not know of defendant’s dis- 
In this country, however, the rule is gen- 
erally accepted that, although the disability exist- 
ed at the time of beginning the suit, the case may 
be retained for the assessment of damages, pro- 
vided plaintiff brought his bill in good faith, without 
knowledge of the disability, supposing and having 
reason to suppose himself entitled to specific per- 


Where, at the time an action for spe- 
cific performance was commenced, 
plaintiff purchaser knew that spe- 
cific performance could not be had 
as to a part of the lands, and defend- 
ant has died pending the action, and 
his heirs at law and devisees and 
executors have been substituted and 
the estate has been finally settled, 
jurisdiction will not be retained for 
the purpose of assessing damages for 
a failure to convey but the action 
will be dismissed. Knudtson v. Rob- 
inson, 18 N. D. 12, 118 N.W.1051. 


[b] Waiver or loss of right to ob- 
ject.— Where, after the enforceability 
of a contract for the sale of real prop- 
erty had been upheld in an action by 
the purchaser to recover the amount 
paid and while the litigation was 
pending, but before the transfer of 
the case to the equity side of the 
court. and plaintiff’s filing a bill for 
specific performance, defendant ven- 
dor sold ‘the property, the court, on 
holding that the purchaser was enti- 
tled to specific performance, eould 
award purchaser damages in lieu 
thereof, in the absence of a conten- 
tion by the vendor in his pleading or 
brief that the court was without ju- 
risdiction to award damages. Bar- 
won v. Molin, 225 Mich. 8, 195 N.W. 
ONG 


42. Kennedy v. Hazelton, 128 U. 
S. 667, 9 SCt 202, 32 L. ed. 576; Jones 
v. Carpenter, 13 Del. Ch. 172, 117 A. 
5695) Saur v. Berris,’ 145. Ti). 115,34 
N.E. 52; ‘Martin v. Bateman, 111 
Wash. 634,-191 P. 759. And see cases 
supra note 41. 


[a] Tllustrations.—(1) Rule ap- 
plies where defendant had conveyed 
the real property involved. Jones v. 
Carpenter, 13 Del. Ch. 172, 117 A. 559; 
Saur v. Ferris, 145 Ill. 115, 34 N.E. 
52; Martin v. Bateman, 111 Wash. 
634, 191 P. 759. (2) Where suit by 
the purchaser for specific perform- 
ance of an option contract for the 
purchase of coal, oil, and gas must 
fail because plaintiff, with knowledge 
that defendant had granted the prop- 
erty to a third person, failed to make 
such third person a party, equity will 
not retain jurisdiction to permit com- 
plainant to recover his damages 
against defendant. Threlkeld v. Nor- 
ris; 300) Tl 2239133 NE 285- 


43. Fla.—Freeman v. Tucker, 79 
Fla. 402, 84 So. 174. 
Tll.—Bosley v. Peck, 192 Ill. A. 


366; Chicago Sanitary Dist. v. Mar- 
tin; 129 Ill. A. 308 


Iowa.—Dow v. McVey, 174 Iowa 
553, 156 N.W. 706; Renkin v. Hill, 49 
Iowa 270. See Cunningham y. Depew, 
Morr. 463. 


Ky.—Slaughter v. Tindle, 1 Litt. 
358. See Warford v. Camron, 3 Bibb 
434 (damages properly awarded, 
where, apparently, the fact that de- 
fendant had sold the property, the 
conveyance of which was sought, was 
discovered after the suit was brought 
and the bill was amended to suggest 
relief other than specific perform- 
ance). 

Mass.—Milkman v. Ordway, 106 
Mass. 232 (a leading case); Andrews 
v. Brown, 3 Cush. 130. 
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Where defendant disables himself, pending suit. 
The case may usually be retained to award dam- 
ages where, pending suit, defendant puts it out of 
Thus where the vendor 
was able to perform at the beginning of the suit, 
but afterward puts it out of his power to perform 
by conveying to a bona fide grantee for value, the 
court will retain the suit and assess the purchaser’s 


his power to perform.** 


damages.*° 


Pleading and proof. Where specific performance 


Mich.—Craine v. Miller, 240 Mich. 
357, 215 N.W. 355. See Marussa_v. 
Temerowski, 204 Mich. 271, 169 N.W. 
926 (where decree for damageS was 
upheld). 

N. J.—Ludlum vy. Buckingham, 
N. J. Eq. 71 [aff 39 N. J. Ea. 563]. 


N. Y.—Woodcock v. Bennet, 1 Cow. 
711, 13 AmD 568. See Saperstein v. 
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Mechanics’, etc., Savings Bank, 228 
N. Y. 257, 126 N.H. 708 (apparently 
recognizing rule); Barbara Hope 


Theatres v. S. Kaplan & Co., 223 App. 
Div. 83; 227 N.Y.S. 22 (right to reecov- 
er money award recognized). Contra 
Wiswall v. McGown, 2 Barb. 270 [mod 
1 Hoffm. 125, and aff 10 N. Y. 465]. 


N. D.—Mitchell v. Knudtson Land 
Co., 19 N. D. 736, 124 N.W. 946. 


Okl1.—Columbus Club v. Simons, 110 
Okie 48.7236 Pai 2) 41 SADR 350". See 
Ball v. White, 150 P. 901 (where right 
to recover damages was recognized). 


Pa.—Fitzpatrick v. Engard, 4 Pa. 
Dist. 383. 


Wash.—Cunningham vy. Duncan, 4 
Wash. 506, 30 P. 647. See Nelson v. 
Title Trust Co., 52 Wash. 258,100 P. 
730 (holding that if one suing to com- 
pel defendant to convey lots as staked 
when he contracted to purchase, and 
for damages for misrepresentation, 
or, in the alternative, to rescind, 
proved any cause of action, an in- 
voluntary dismissal leaving him to 
sue at law for damages was improp- 
er). 


[a] Rule applied: (1) Where de- 
fendant assignee of the vendor had 
sold to an innocent purchaser the 
real property covered by the contract, 
the specific performance of which was 
sought by the assignee of the pur- 
chaser. Craine v. Miller, 240 Mich. 
3857, 215 N.W. 355. (2) Where plain- 
tiff alleged that the subsequent pur- 
chaser had notice of the contract. 
Renkin v. Hill, 49 Iowa 270. (3) 
Where plaintiff merely had doubts as 
to the vendor’s title. Slaughter v. 
Tindle, 1 Litt. (Ky.) 358. 


[b] No request for such relief.— 
Although, on denying specific per- 
formance of a contract to convey, for 
want of equity, the court could have 
retained the bill to award plaintiff 
damages, it was not improper to fail 
to do so, where he did not request 
such course; the court being entitled 
to leave plaintiff wholly to his rem- 
edy at law. Banaghan v. Malaney, 
200 Mass. 46, 85 N.E. 839, 128 AmSR 
378, 19 LRANS 871. 


44. Milkman v. Ordway, 106 Mass. 
232; Baumgartner v. Corliss, 115 
Minn. 11, 131 N.W. 638; Livesley v. 
Johnston, 48 Or. 40, 84 P. 1044. See 
Phez v. Salem Fruit Union, 103 Or. 
514, 201 P. 222, 205 P. 970 (right to 
damages recognized). 


45. U. S.—Altoona Electrical En- 
gineering, etc., Co. v. Kittanning, etc., 
ie OO 26 Hs b.5.9: 


Ill.— Oliver v. Croswell, 42 Ill. 41: 
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[§§ 604-605 


is refused because of defendant’s inability to per- 
form, the pleading*® and proof*? must be such as to 
warrant the award of damages. 


[§ 605] (2) Effect of Codes and Practice Acts. 
In some eases in jurisdictions in which liberal rules 
of procedure exist by virtue of the code or practice 
acts, the authority of the court to retain the case 
in order that damages may be awarded has been 


upheld or recognized where it is impossible to decree 


N. Y.—Pitt v. Davison, 12. AbbPr 
385 [rev 37 Barb. 97]; Wiswall v. Mc- 
Gowan, Hoffm. 125 [mod on other 
grounds 2 Barb. 270, Seld. 141 (aff 10 
N. Y. 465, Seld. 141)]. 


Oh.—Chapman v. Mad River, etc., 
Ry. Cos, 16 One Star luo. 


Wis.—Fleming v. Ellison, 124 Wis. 
36, 102 N.W. 398. 


See Barton v. Molin, 225 Mich. 8, 
195 N.W. 797 (apparently recognizing 
rule); Denton v. Stewart, 1 Cox Ch. 
258, 29 Reprint 1156 [exp] Todd v. Gee, 
17 Ves. Jr. 274]. 


46. Hardy v. Ward, 150 N. C. 385, 
64 S.BE. 171. 

47. Baumgartner v. Corliss, 115 
Minn 21, 23u5iINIWs 1 638s) “blardy. ve 


Ward, 150 N. C. 385, 64 S.H. 171; Har- 


ris v. Hollums, (Lex: Civ. <A>) "267 
S.W. 307. 
[a] Performance of contract by 


plaintiff.—Where time is of the es- 
sence of an option contract to pur- 
chase standing timber, the purchaser 
must show strict compliance with the 
terms of the contract as to time of 
payment, in order to recover damages 
for failure to convey when specific 
performance is denied because defend- 
ant has parted with title before suit 
was commenced. Hardy v. Ward, 150 
N. €C..385, 64 S.E. 171: 


[b] Nature of damages.—Where a 
broker sued to enforce the transfer 
to him of a vendor’s lien note, as his 
agreed commission, judgment in al- 
ternative for recovery on quantum 
meruit for the services rendered in 
payment of which the transfer was 
to be made, is improper, where the 
evidence establishes a contract, prop- 
er alternative judgment being for 
breach of the contract, if defendant 
failed and refused to perform: Har- 
ris vi Hollums, (Tex.-Civ. A») 267 S. 
W. 307. 


48. Stramel v. Hawes, 97 Kan. 120, 
154 BP) .232; 


[a] In Georgia (1) the applicabil- 
ity of the code provision that if, for 
any cause, specific performance is im- 
possible, the court may proceed to 
assess damages for the breach of the 
contract (Civ. Code § 4639) has been 
recognized in cases where, in the 
course of the trial, it develops 
that, through no fault of plaintiff, but 
on account of defendant himself, per- 
formance is impossible. Lane v. 
Lodge, 139 Ga. 93, 76 S.E. 874; Causey 
v.. Causey, 106 Ga. 188)"32 |S.E. 138. 
(2) If, in an action by the purchaser 
for specific performance of a contract, 
it should be developed that the ven- 
dor does not own the whole interest 
in the property, and, therefore, that 
specific performance is impossible, 
defendant cannot complain if the 
court proceeds on proper prayer to 
assess damages. Collier v. Moore, 31 
Ga. App. 227, 120 S.B. 441. (3) Where 
decedent breached contract to be- 
queath and devise specific property 
for services rendered and to be ren- 
dered, and by reason of acts of dev- 


specific performance*® and plaintiff had knowledge 


isee and legatee of decedent specific 
performance was impossible, damages 
may be awarded. Gordon v. Spellman, 
145 Ga. 682, 89 S.E. 749, AnnCas1918A 
852. See Spearman vy. Wilson, 44 Ga. 
473 (right of way to award damages 
recognized). (4) The rule has been 
recognized in a case in which specific 
performance could not be granted be- 
cause defendants had _ transferred 
their interest in certain telephone 
lines and an exchange, with which, 
under the contract involved, plaintiff 
was entitled to a connection. Greer 
v. Pope, 140 Ga. 743, 79 S.E. 846. 


[b] In New York (1) without any 
specific reference to any alteration of 
the applicable rules by the code or 
practice act or plaintiffs knowledge 
or lack of knowledge of defendant's 
disability, the propriety of retaining 
the case on the question of damages, 
where specific performance is not 
granted, has been recognized (Kelsey 
v. _Distler, 133. App. Div. .916, 117 
N.Y.S. 1084. See Mowbray v. Dieck- 
man, 41 N.Y.S. 82,.9 App. Div. 120 
{where right to award of damages 
was recognized]), (2) as, for example, 
where impossibility of performance 
is due to defects in defendant’s title 
to real property involved, or his lack 
of title (O’Beirne v. Bullis, 38 N.Y.S. 4, 
2 App. Div. 545 [aff 158 N. Y. 466, 53 
N.E. 211]; Bulkley v. .Rouksen Glen, 
Inc., 222 App. Div. 570, 226 N.Y.S. 544; 
Elliott v. Asiel, 120 App. Div. 829, 105 
N.Y.S. 655; O’Beirne v. Bullis, 80 Hun 
570;,,30..N. ¥S. -588 lath Jou Ney Sone 
45 N.E. 873]; Grosso v. Sporer, 123 
Misc. 796, 206 N.Y.S. 227; Giannini 
v. Foster, 119 Misc. 348, 196 N.Y.S. 
247. See Clarkson Bldg. Corporation 
v. Schafer-Nebenzahl Investing Co., 
138 Misc. 750, 247 N.Y.S. 458 [claim 
for damages flowing from breach of 
contract for sale of realty is not in- 
consistent with claim for specific per- 
formance]). (3) The court in its dis- 
cretion may refuse to decree spe- 
cific performance of a contract, but 
award a money judgment in lieu 
thereof, where it is doubtful if defend- 
ant would be able to perform. Rohde 
v. Heselden, 134 N.Y.S. 103. (4) 
Where it is determined that specific 
performance is impossible, because of 
financial inability of the purchaser to 
conform with the terms of the con- 
tract, the court has power to award 
damages for breach of a contract by 
the purchaser. Casino Hall, Ine. v. 
Levinson, 226 N-Y.S. 671. (5) It is 
only in the event specific performance 
cannot be decreed that the court is 
justified in continuing the action as 
one for damages. Levy v. Knepper, 
117 App. Div. 163, 102 N.Y.S. 313. See 
Styles v. Blume, 12 Misc. 421, 33 N.Y. 
S. 620 [rev 30 N.Y.S. 409] (apparently 
recognizing rule). Compare Will v. 
Barnwell, 60 Mise. 458, 112 N.Y.S. 462 
[rev 180 App. Div. 906, 115 N.Y.S. 
1149 and dism 195 N. Y. 561, 88 N.B. 
1135] (to justify a decree for damages 
in a suit for specific performance of 
a contract to convey, it must appear 
that specific performance cannot be 
had). (6) Equity court may award 
damages without amendment of 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the facts rendering specific performance impos- 
sible, when suit was commenced,‘? without a refer- 
ence to any particular statutory provision other than 
a reference to the abolition of distinctions between 
actions at law and suits in equity.°° In some juris- 
dictions, while the rule that the case may not be 
retained to award damages where plaintiff knew, 
when he brought suit, that specific performance 
could not be had has not been affected by provisions 
of the codes or practice acts where a purely equitable 
cause of action has been pleaded,*! under the stat- 


utory provisions which authorize 


plaintiff’s pleading, of causes of action, both legal 
and equitable, arising out of the same transaction, 
if, in addition to the equitable cause of action, the 
facts, as stated, give rise to a legal liability for 
damages, if specific performance may not be de- 


SPECIFIC PERFORMANCE 


the uniting, in 


lief. 


creed, the action for damages is retained®? and pro- 


pleading before trial, if specific per- 
formance has become _ impossible. 
Zauderer v. Market St. Long Beach 
Realty Corporation, 128 Misc. 364, 218 
N.Y.S. 669 [aff 221 App. Div. 760, 222 
N-Y:S: 925]. 


[ec] In England (1) notwithstand- 
ing Lord Cairns’ Act, where it would 
have been impossible to grant spe- 
cific performance, plaintiff could not 
recover any damages. Lavery v. Pur- 
sell, 39 Ch. D. 508. (2) Where, pend- 
ing suit, plaintiff himself rendered 
performance impossible, he would not 
be entitled to recover damages. Hip- 
grave v. Case, 28 Ch. D. 356. (3) It 
seems that under the present prac- 
tice where defendant has rendered re- 
lief impossible damages may be 
awarded. Cornwall v. Henson, [1900] 
2EChig 298. See Day v. Singleton, 
[1899] 2 Ch. 320 (right to damages 
recognized). 


[d] Canada.—(1) In Ontario un- 
der the statutory provision which 
gives the high court jurisdiction pos- 
sessed by the former courts both of 
law and of equity, damages may be 
awarded where defendant by his own 
act disables himself from_perform- 
ing. Leftley v. Moffat, [1925] 3 Dom 
LR 825; McIntyre v. Stockdale, 27 
Ont. L. 460, 4 OntWN 482, 23 Ont 
WR 586, 9 DomLR 293; Lee v. Gundy, 
15 OntWN 292; Goodall v. Clarke, 14 
OntWR 785 [app dism 14 OntWR 
1276]. See Campbell v. Barrett, 7 
OntWN 205, 32 Ont. L. 157 [mod 6 
OntWN 360, 26 OntWR 344]. (2) In 
Manitoba a like rule applies in the 
case of the court of queen’s bench. 
Boultbee v. Shore, Man. t. Wood 376. 


See Johannson v. Gudmundson, 19 
Man. 83 (right to damages recog- 
nized); Miguez v. Harrison, (Man.) 


20 DomLR 233 (as to court which may 
award damages). 


49. Stramel v. Hawes, 97 Kan. 120, 
154 P. 232; Caple v. Crane, 31 Oh. C. 
A. 225, 10 Oh. App. 461. See Miller 
v. Bates, 29 Ohio App. 7, 162 N.E. 781, 
(right to relief was recognized al- 
though apparently plaintiff purchaser 
had notice of changed conditions 
which would prevent conveyance by 
defendant); McLennan y. Church, 163 
Wis. 411, 158 N.W. 73 (apparently 
recognizing rule); Hall v. Delapline, 
5 Wis. 206, 68 AmD 57 (where right 
to damages was_ recognized). But 
see Ferguson v. Kelley, 4 OhNPNS 
126 (where, however, the complaint 
apparently was purely one in equity 
and there was no express demand for 


damages). 

50. Caple v. Crane, 31 Oh. C. A. 
225,10 Oh. A. 461. 

[a] In California (1) it has been 


held that in view of the fact that un- 


der the code a suit in equity is not 
distinguishable from an action at law, 
the fact that when the action was 
commenced plaintiff knew that de- 
fendant could not perform does not 
necessarily prevent the award of dam- 
ages in lieu of specific performance 
(Hansen v. Hevener, 69 Cal. A. 337, 
231 P. 361), (2) especially where 
defendant by his own act made spe- 
cific performance impossible (Hansen 
v. Hevener, supra). (3) Compare 
cases. supra § 603 note 29. 


51. Saperstein v. Mechanics’, etc., 
Sav. Bank, 228 IN. Y. 257, 126 N: EB. 
708; Leisch v. Baer, 24 S. D. 184, 123 
N.W. 719. See Messenger v. Chamb- 
ers, 53 Misc. 117, 103 N.Y.S. 1100 (ap- 
parently recognizing rule). Compare 
Giannini v. Foster, 119 Misc. 343, 196 
N.Y.S. 247 (where right to damages 
was recognized). 


52. Saperstein v. Mechanics’, etc., 
Sav. Bank, 228 N. Y. 257, 126 N.E. 708; 
Haffey v. Lynch, 143 N. Y. 241, 38 N. 
E. 298; Sternberger v. McGovern, 56 N. 
Y. 12 [rev 4 Daly 456]; Messenger v. 
Chambers, 53 Misc., 117, 103 N.Y.S. 
1100; Leisch v. Baer, 24 S. D. 184, 
123 N.W. 719. See Barlow v. Scott, 
24 N. Y. 40 (case retained under early 
code practice). 

53. Saperstein v. Mechanics’, etc., 
Savings Bank, 228 N. Y. 257, 126 N. 
E. 708; Haffey v. Lynch, 143 N. Y. 241, 
38 N.E. 298; Sternberger v. McGovern, 
56 N. Y. 12 [rev 4 Daly 456]; Messen- 
ger v. Chambers, 53 Misc. 117, 103 N. 
Y.S.°1100; Leisch v. Baer, 24 S. D. 
184, 123 N.W. 719. See Stevenson v. 
Buxton, 37 Barb. (N. Y.) 13, 15 Abb 
Pr 352 (court should have transferred 
ease to circuit for trial). 2 

[a] Case transferred from special 
term to jury calendar.—Messenger v. 
Chambers, 53 Misc. 117, 103 N.Y.S: 
1100. Compare Krasnow v. Topp, 
128 App. Div. 156, 112 N.Y.S. 546 (case 
not transferred). 


Jury trial see Juries § 47. 


54, Fox v. Wallace, 88 Ind. A. 235, 
151 N.E. 8385. 

55. Ill.—Chicago Sanitary Dist. v. 
Martin, 227 Ill. 260, 81 N.E. 417, 10 
AnnCas 227. [aff 129 Ill. A. 308]. 


Md.—Linthicum v. Washington, 
etc., R. Co., 124 Md. 268, 92 A. 917. 


Mass.—Nickerson v. Bridges, 216 
Mass. 416, 103 N.E. 9389; Wentworth v. 
Manhattan Market Co., 103 N.E. 1105, 
216 Mass. 374. 

Minn.—Buckley v. Patterson, 39 
Minn. 250, 39 N.W. 490 (for mistake). 

N. Y.—Albany Heights Realty Co., 
v. Vogt, 182 App. Div. 736, 169 N.Y.S. 
1049. See Barbara Hope Theatres v. 


ceeds as an action at law.53 
ever, it has been held that, notwithstanding the code 
provisions, where plaintiff knew of the impossibil- 
ity before suit, damages may not be awarded in the 
equitable proceeding.** 


[§ 606] d. Specific Performance Refused Because 
of Hardship or Impracticability. 
properly be awarded where the court, in the exercise 
of its discretion, refuses specific performance be- 
cause of the great hardship of that relief to de- 
fendant,°> or because enforcement of the decree 
would be useless®® or impracticable.*7 


[§ 607] e.: Specific Provision for Alternative Re- 
While it is not necessary that a decree for 
specific performance should contain a provision in 
the alternative awarding damages for the breach if 


[58 C.J.] 1255 


In some cases, how- 


Damages may 


! 


S. Kaplan & Co., 223 App. Div. 83, 227: 
N.Y.S. 22 (right of landlord to re- 
cover amount allowed to lessee in, 
abatement of rent, in consideration of | 
lessee’s making structural changes, 
recognized, if lessee did not intend to 
use leased building for purpose orig-; 
inally contemplated); Hart v. Brown, | 
6 Misc. 238, 27 N.Y.S. 74 (where the, 
court recognized the power of the 
court at special term to determine the ' 
damages, but said that a better way 
was to have the question of damages 
tried by the jury at the circuit). | 


pion trae Moore v. Imeson, 15 OntWN'! 
1, 


[a] Illustrations.—(1) Where pur-. 
chaser, relying on permission of board |! 
of appeals to use property for de-' 
sired purpose, gave notice that he 
closed contract, vendor, in suit for 
specific performance or for damages 
as alternative, although denied spe- 
cific performance because it would be} 
inequitable on account of later ju-! 
dicial holding that board of appeals 
had no authority to grant such per- 
mission, could recover such damages 
as were incurred on the faith of pur- 
chaser’s notice. Albany Heights} 
Realty Co. v. Vogt, 182 App. Div. 
736, 169 N.Y.S. 1049. (2) Where spe- 
cific performance of a covenant to 
establish crossing over a _ railroad 
track was denied because it would 
require an expenditure by defendant 
of an amount nearly equal to, if not 
greater than, the value of plaintiffs’ 
interest in their land, the court of 
equity could assess the damages suf- 
fered by the landowner. Linthicum v. 
Washington, B. & A. Electric R. Co., 
124 Md. 263, 92 A. 917. 


56. Cincinnati Southern R. Co. v. 
Hooker, 26 Oh. Cir. Ct. 392 (land im- 
mediately subject to the right of em- 
inent domain); Oregon Growers’ Co- 
op. Ass’n v. Riddle, 116 Or. 562, 241 
1225 AKO Eie. 


[a] Time for performance expired. 
—Suit by marketing association spe- 
cifically to enforce contract to sell 
fruit will not be dismissed, although 
time for delivery has expired, where 
plaintiff established its equities in 
respect of specific performance, un- 
der L. § 6954, amended by L. (1921) 
p 486. Oregon Growers’ Co-op. Ass’n 
v. Riddle, 116 Or. 562, 241 P. 1011. 


57. Speer v. Erie R. Co., 68 N. J. 
Eq. 615, 60 A. 197 [rev 64 N. J. Hq. 
601, 54 A. 539]; Sadlier v. New York, 
185 N. Y. 408, 78 N.E. 272 (recogniz- 
ing rule); Columbus Club v. Simons, 
110 Okl. 48, 236 P. 12, 41 ALR 350; 
Oregon Growers’ Co-op. Assoc. v. Rid- 
dle, (Or.) 241 P. 1011. See Falder v. 
Dreckhage, (Mo. A.) 227 S.W. 929 
(recognizing rule). 


1256 -<[58>C. J] 
the decree for performance can be complied with,®® 
and there is even authority for the view that a 
decree for specific performance or, in the alterna- 
tive, for damages if defendant cannot perform is 
erroneous,®? it has been held or recognized that it 
is permissible to give defendant an option to per- 
form or to pay a specified amount,°° or specifically 
to make the decree in the alternative,®! and also that 
the decree should award damages only in the alter- 
native, permitting the party against whom it runs to 
perform if he can.°? In a suit to compel the con- 
veyance of property, a decree in the alternative may 
not be granted, where its indirect operation is like- 
ly to result in defendant husband’s coercing his 
wife to join in the conveyance of community prop- 
erty although she had not joined in the agreement 
to convey.°? The propriety of permitting plaintiff 
to elect either to have specific performance on the 
terms laid down or to have damages in lieu has 
been recognized.®* 


[§ 608] f. Relief in Respect of Parties; Against 
Whom Relief.Given. Relief by an award of dam- 
ages or compensation should not be granted, where 
a person, whose presence is necessary to establish 
the right to damages, is not a party to the suit.*® 
While the fact that a subsequent grantee of land 
from defendant vendor took with notice of the rights 
of plaintiff purchaser does not necessarily require 
that a judgment for purchase money paid in heu of 
specific performance, should run against such sub- 
sequent grantee,°° circumstances may warrant a 
218 Ala. 


58. Harris v. McCarty, 
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tablished in such action, as the ditch 
company was not a party. 


[§§ 607-609 


money judgment against a subsequent purchaser — 


from, or other person holding under, the vendor,°‘ 
or a judgment for purchase money paid, against a 
person who has acted in collusion with the vendor 
to prevent performance.*® But a decree for the 
repayment of purchase money may not be given 
against the heirs of defendant, in the absence of a 
showing that property of the vendor came to such 
heirs.6® The heirs of a vendor as defendant may 
not be required to pay damages in the absence of 
pleading and proof that the estate is not in process 
of administration and that_assets of the vendor have 
come into their hands.7° <A direction that a prior 
purchaser from defendant vendor should pay to 
plaintiff purchaser amounts due from such prior 
purchaser, under his contract, to reimburse plain- 
tiff purchaser for purchase money paid by him to 
such vendor has been made where such prior pur- 
chaser is a party defendant.74_ The fact that all 
plaintiffs may not show the same damage, does not 
prevent a recovery of damages, if there has been 
a breach of the contract.7 The impropriety of two 
separate decrees in favor of each of two plaintiffs, 
one a party to the contract, and the other his as- 
signee, each decree being for one half of the total 
damages, has been asserted.7* 


[§ 609] g. Measure of Damages and Items Recov- 
erable—(1) In General. While the courts have ap- 
parently exercised discretionary powers in deter- 
mining the amount recoverable,** it has been held 


N.W. 172. 
Starbird 


195, 118 So. 379. 


59. Levy v. Knepper, 117 App. Div. 
163, 102 N.Y.S. 313 (court should de- 
cide whether or not specific perform- 
ance can be granted). 


[a] Finding of financial inability 
of purchaser.—Where there is a tind- 
ing that it is impossible for defend- 
ant purchaser to perform, it is im- 
proper to direct specific performance, 
and, in the event that defendant fails 
to perform, that plaintiff have judg- 
ment for money damages. Casino 
Hall, Ine. v. Levinson, 226 N.Y.S. 671. 


60. Whitcombe v. Saint John, etc., 
R. Co., 43 N. B. 42. 


61. Orfield vy. Harney, 33 N. D. 568, 
157 N.W. 124, 


62. Eastman v. Reid, 101 Ala. 320, 
13 So. 46; Heok v. Ross, 1 Hen. & M. 
(Ll Va.) 310. 


63. Childs v. Reed, 34 Idaho 450, 
202 P. 685. 


64. Halldorson v. Holizki, 12 Sask, 
L. 498. 


65. Starbird v. Jacobs, 
507, 105 P. 872. 


[a] Ilustration.—Defendant with 
covenant of warranty sold to plain- 
tiff land and a right to a certain num- 
ber of inches of water to be deliv- 
ered by a ditch company on an annual 
payment. On refusal to deliver the 
water, plaintiff sued defendant for 
specific performance, and the court 
gave judgment for plaintiff with dam- 
ages for the delay and an alternative 
judgment of damages in a sum ‘repre- 
senting the diminution in value of the 
premises occasioned by total failure 
to deliver the water. It was held 
that the alternative judgment could 
not stand, as it must necessarily be 
based on defendant’s failure of title 
to the water, which could not be es- 


46 Colo. 


v. Jacobs, 46 Colo. 507, 105 P. 872. 


66. ‘Lembach v. Dyatt, 112 Kan. 
782, 212 P. 894. 


{a] Ilustration.—Where, in an 
action by the buyer, a decree of spe- 
cific performance of a land contract 
is prevented by the existence of a 
mortgage, the release of which the 
seller defendant has not procured, 
personal judgment being rendered 
against him for the return of the part 
of the purchase price paid, findings 
by the trial court that a third person 
to whom the seller executed a deed 
took it with knowledge of the prior 
contract, for the purpose of depriv- 
ing the buyer of his rights, do not 
require the extension of the person- 
al judgment so that it will run 
against such third person also. Lein- 
a ee Vs Dy Atty pig 2wianeei Sion cle mees 


67. Collier v. Moore, 31 Ga. A. 227, 
120 S.E. 441; Commer y. Potter, 205 
N.W. 172, 232 Mich. 263. 


[a] Illustrations.—(1) A subse- 
quent purchaser from plaintiff’s ven- 
dor may be required to answer in 
damages, on denial of specific per- 
formance, Where such subsequent 
purchaser would stand in the place of 
the vendor for the purpose of spe- 
cific performance. Collier v. Moore, 
31 Ga. A. 227, 120 S.E. 441. (2) Where 
plaintiff held a land contract with a 
realty company, which defendant au- 
thorized, and a mortgage on the hold- 
ings of the realty company was fore- 
closed without knowledge of plaintiff, 
who continued to make payments to 
defendant, and after the period of re- 
demption expired defendant had, un- 
der an option, redeemed the land in 
his own name, plaintiff may have a 
money judgment in the event spe- 
cific performance cannot be had. 
Commer v. Potter, 232 Mich. 263, 205 


68. Powell v. Young, 45 Md. 494. 
69. Forman v. Stickney, 77 Ill. 575. 
70. Taylor v. Rowland, 26 Tex. 293. 


71. Buccilli v. Padgen, 231 Mich. 
393, 204 N.W. 130. 


[a] Ilustration.—Where the prior 
purchaser’s contract was upheld, the 
court directed that he make his pay- 
ments to plaintiff purchaser, instead 
of to the vendor, until the full 
amount due plaintiff is paid, unless 
defendant vendor sooner discharges 
the claim of plaintiff by payment. 
Buccilli v. Padgen, 231 Mich. 393, 204 
N.W. 130. 


72. Greer v. Pope, 140 Ga. 743, 79 
S.E. 846. 


73. EHastman vy. Reid, 101 Ala. 320, 
13 So. 46. 


74. See cases infra this note. 


{a] Illustrations.—(1) Testatrix, 
who had contracted for a sufficient 
consideration to give real estate to 
plaintiff, prevented her from perform- 
ing her part of the agreement, and 
devised the property to one who con- 
veyed it to a bona fide purchaser. 
Plaintiff for six months after the pro- 
bate of the will made no claim on the. 
executor or devisee, but by her silence 
enabled the devisee to make the con- 
veyance. It was held that a decree 
for substituted specific performance 
of the contract must require the 
devisee to refund the amount re- 
ceived from the real estate, and the 
balance, if any, remaining due to 
plaintiff must be adjusted on equita- 
ble principles. Lasher v. McDermott, 
144 App. Div. 843, 129 N.Y.S. 416 [aff 
205 N. Y. 558, 98 N.E. 1106]. (2) For 
breach of the lessee’s agreement to 
make alterations, on refusal of spe- 
cific performance because of hardship 
or impossibility, the court would be 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 609-610] 


or recognized that the proper measure of damages 
is that which would be applied in an independent 
action to recover for breach of the contract, specific 
performance of which is denied,** and the general 
rule that damages should not be remote or specula- 
Ordinarily plaintiff is 
limited to the amount of recovery demanded in 


tive’® has been applied.?? 


his pleading.*8 


[§ 610] (2) Breach of Agreement To Sell or 
Transfer Property. General rules applicable in an 


justified in denying relief on condi- 
tion that the lessee pay the lessor 
the amount which the lessee received 
free under the lease in consideration 
of making the alterations. Barbara 
Hope Theatres v. S. Kaplan & Co., 
228e App. Div. 830224 N.S: 22: 


75. Colo.—Starbird v. Jacobs, 105 
BP. 872. 


Mass.—Grennan v. Murray-Miller 


Co., 138-N.E., 591) 
Minn.—Petruck v. Berkner, 142 
Minn. 451, 172 N.W. 451. 


Okl1.—Okmulgee Producing & Re- 
fining Co. v. Baugh, 111 Okl. 203, 239 
Ps '900: 


Or.—Livesley v. Johnston, 48 Or. 
40, 84 P. 1044. ; : 


See Lewis v. Woodbine Savings 
Bank, 182 Towa 190, 165 N.W. 410 (or- 
dinarily alternative relief in equity 
and compensatory damages at law 
are measured by the same rule); 
Whicher v. Trust Co., 22 Ont. L. 460, 
17 OntWR 788, 2 OntWR 383 [rev 19 
Ont. L. 605, 14 OntWR 888] (where 
damages were awarded for failure of 
trustees under a mortgage to redeem 
bonds offered to them). 


[a] Agreement to sell mortgage 
taken by plaintiff.—(1) In a suit to 
compel specific performance of de- 
fendant’s agreement to sell at its face 
value, for plaintiff, a purchase-money 
mortgage on land, which mortgage 
was taken by plaintiff as part con- 
sideration on the sale by him of such 
land, the measure of damages is the 
difference between the face value of 
the mortgage and its market value. 
Petruck v. Berkner, 142 Minn. 451, 172 
N.W. 451. (2) A judgment, however, 
for the face of the mortgage was af- 
firmed with directions for the sur- 
render by plaintiff to defendant of the 
mortgage and note secured thereby, 
although the measure of damages 
indicated was not technically cor- 
rect, since the question had not been 
raised below by exception to a charge 
to the jury on the subject. Petruck 
v. Berkner, supra. 


[b] Landlord’s covenant to make 
repairs or alterations.—(1) The dam- 
ages sustained by a lessee for failure 
of his lessor to make certain repairs 
and alterations as provided in the 
lease are the difference between the 
rent reserved and the actual value of 
the term (Grennan v. Murray-Miller 
Co., 244 Mass. 336, 138 N.E. 591) (2) 
and not the amount the lessee would 
have to spend to make the alterations 
(Grennan v. Murray-Miller Co., su- 
pra). (3) Damages for Jandlord’s 
breach of covenant to repair in gen- 
eral see Landlord and Tenant § 801. 


[c] ‘Lessee’s covenant to make im- 
provements.—(1) Where a lessee was 
to have the use of a building to be 
erected by him on the premises dur- 
ing the term, the measure of damages 
was a sum equal to the present worth 
of the building, that is, the fair cost 
of the building reduced to such a sum 
as, with interest at six per cent, 
would produce the amount of the fair 
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action by the purchaser of real property for breach 
of the contract to sell?® ordinarily apply in deter- 
mining the damages recoverable in lieu of specific 
performance in a suit by the purchaser for specific 
performance,*® at least where, under the code or 
practice acts, plaintiff may, and does, unite, in the 
same complaint, 


a cause in equity for specific per- 


formance and a cause at law for damages in lieu of 


specific performance.®! 
to recover purchase money paid,*2 with interest*?® 
from the date of payment,** and expenses®® of ex- 


cost at the end of the term. Went- 
worth v. Manhattan Market Co., 218 
Mass. 91, 106 N.H. 118. (2) Damages 
for breach of lessee’s covenant to 
make improvements in general see 
Landlord and Tenant § 826. 


{d] Contract to drill test well.— 
(1) For breach of a contract to drill 
test wells for oil and gas the measure 
of damages is the cost of drilling the 
wells. Okmulgee Producing & Refin- 
ing Co. v. Baugh, 239 P. 900, 111 Okl. 
203. (2) Measure of damages for 
failure of contractor to sink oil well 
eee oa see Mines and Minerals 


{e] Transfer of water right.—(1) 
In a suit to compel specific perform- 
ance of a contract contained in a deed, 
by which defendant grantor purport- 
ed to transfer the right to receive 
water for irrigation purposes, the 
measure of damages is the value of 
such water. Starbird v. Jacobs, 
(Colo.) 105 P. 872. (2) Damages for 
breach of contract as to transfer of 
water right in general see Waters 
[40 Cyc 764]. 


76. See Damages §§ 71, 86. 


77. Casino Hall v. Levinson, 223 
App. Div. 721, 226 N.Y.S. 671; Okmul- 
gee Producing & Refining Co. v. 
Baugh, 111 Okl. 203, 239 P. 900. 


fa] Contract to drill test well.— 
Rentals paid by plaintiff for other 
lands which might have yielded oil 
and gas are not recoverable on the 
theory that he held such lands, and 
paid the rent, awaiting performance 
by defendant. Okmulgee Producing 
& Refining Co. v. Baugh, 111 Okl. 2038, 
239 P. 900. 


78. [a] Thus, where the case was 
tried on the theory that, if specific 
performance could not be had, plain- 
tiff should recover the amount speci- 
fied in the complaint, and there was 
no amendment in that regard, plain- 
tiff is limited, in his recovery, to the 
amount so specified. Casino Hall v. 


evinsonee2sn CADP: seDives el, aao 
ING Yen eOuLa 
Conformity of judgment as to 


amount in general see Judgments § 
101. 


79. See Vendor and Purchaser [39 
Cye 2103-2119). 


80. See Cuff v. Darland, 57 N. Y. 
560 [rev 55 Barb. 481]; and cases in- 
fra notes 81-99. 


$1. Maregraf v. Muir, 57 N. Y. 155. 


g2. Ark.—American Land Co. v. 
Grady, 33 Ark. 550. 


Kan.—Huey v. Starr, 79 Kan. 781, 
102 BP. 1075, 104 Ps 1135. 


No» ¥— Walton +. .berry, 120 N., Y. 
79, 23 N.E. 1115; Margraf v. Muir, 57 
N. Y. 161; McCarten v. Smith, 163 
App. Div. 900, 148 N.Y.S. 89; Elliott 
v. Asiel, 120 App. Div. 829, 105 N.Y.S. 
655; Eickwort v. Powers, 17 N.Y.S. 
137 [appeal dism 137 N. Y. 628, 33 
N.E. 745];. Schwimmer v. Roth, 111 
Misc. 654, 182 N.Y.S. 12; Schorr v. 
Gewirz, 39 Misc. 186, 79 N.Y.S. 134. 


Thus plaintiff is entitled 


Pa.—Huffman v. Bradshaw, 17 Pa. 
Super. 205; Fitzpatrick v. Engard, 4 
Paw Distesis 


Wash.—Cunningham v. Duncan, 4 
Wash. 506, 30 P. 647; Morgan v. Bell, 
3 Wash: 554, 28 P..925, 16 LRA 614. 


B, C.—Butchart v. Maclean, 15 B. C. 
254. 


See Wetmore v. Gilbert, 48 N. B. 
208 (return of purchase money de- 
creed). 


[a] Purchase money paid less 
earnest money.—Where purchaser as- 
plaintiff was denied specific perform- 
ance because of delay in bringing ac- 
tion and because defendant had sold 
property, plaintiff was permitted to 
recover the purchase money paid, less 
the amount of the deposit as earnest 
Cee Butchart v. Maclean, 15 B. C. 


[b] In a suit by the assignee of 
the purchaser, who had been induced 
by the vendor’s innocent representa- 
tion that the contract was in force, to 
accept the assignment, when in fact 
it had been forfeited for default in 
payment (1) plaintiff may recover the 
amount paid for the assignment and 
payments made by him to the defend- 
ant vendor under the contract. Lee v. 
Gundy, 15 OntWWN 292. (2) The right 
to recover the amount paid on the 
contract by the purchaser was denied 
where the contract was forfeited for 
nonpayment. Lee v. Gundy, supra. 


[c] Bxpress prayer for such dam- 
age iS unnecessary where plaintiff 
has alleged payment and the right to 
recover is shown. Huey v. Starr, 79 
Kant (8t)) LOU Ps 07S, 104 sea etis. 


{d] In California under Code § 3306 
fixing the measure of damages, recov- 
ery of the amount paid on the con- 
tract has been recognized as. the cor- 
rect measure of damages. Harris v. 
McCarty-Vaugh-Evans Corp., (App.) 
283 P. 111; Gregg v. Carey, (App.) 83 
P. 282: 

Award, as compensation, of pur- 
chase money paid in general see infra 
Snes 


83. Magraf v. Muir, 57 N. Y. 161; 
Elliott v. Asiel, 120 App. Div. 829, 105 


N.Y.S. 655; Schwimmer v. Roth, 111 
Mise. 654,,182 N.Y.S. 12; Schorr v. 
Gewirz, 39 Misc. 186, 79 N.Y.S. 134; 


Huffman v. Bradshaw, 17 Pa. Super. 
205; Morgan v. Bell, 3 Wash. 554, 28 
P. 925, 16 LRA 614. Compare Hick- 
wort v. Powers, 17 N.Y.S. 137 [appeal 
dism 137 N. Y. 628, 33 N.B. 745] (in- 
terest was denied where purchaser 
had in good faith made an offer to 
return the amount paid and _ plain- 
tiff's expense in examining title). 


84. Cunningham Vv. Duncan, 4 
Wash. 506, 30 P. 647; Morgan v. Bell, 
8 Wash. 554, 28 P. 925, 16 LRA 614. 


85. Huffman v. Bradshaw, 17-Pa. 
Super. 205; McCune v. Good, 34 Ont. 
L. 51, 8 OntWN 367. 

{a] Limitation——The view has 


been taken that the recovery for ex- 
penses is limited to the expenses in- 
curred by plaintiff before he had 
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or recognized that the measure of damages is the 
market value of the property contracted to be con- 
veyed, deducting therefrom the amount of the pur- 
chase price that remains unpaid,®* and where the 
full purchase price has been paid, the measure of 


damages is the value of the land®’ at the time of 


amining the title.8* In some jurisdictions, however, 
in the absence of any willful prevention of per- 
formance, on the part of the vendor,*’ or his bad 
faith or knowledge of his inability to convey at the 
time of contracting,®® the purchaser cannot recov- 
er substantial damages for the loss of his bargain, 


and where, in such case, the purchaser has not made 
any payment or expenditure, he can recover only 
Where, however, the vendor is 
guilty of bad faith,®° or where he willfully prevents 
performance,®! as, for example, where he has vol- 
untarily put it out of his power to perform,°? or 
refuses to make title, although it is within his power 
so to do,®* or, according to some cases, where he has 
voluntarily or knowingly contracted to convey in 
a manner beyond his power,®* the purchaser may 
recover for the loss of his bargain. Where the right 
to recover for loss of bargain exists, ordinarily, the 
measure of such loss is the difference between the 
contract price and the value of the land at the time 
of the breach,’® and, in some cases, where part of 
the purchase price has been paid, it has been held 


re) 


nominal damages. 


knowledge of the defect in title. Mc- 
Cune v. Good, 34 Ont. L. 51, 8 OntWN 
367. 


86. Walton v. Berry, 120 N. Y. 79, 
23 N.E. 1115; McCarter v. Smith, 163 
App. Div. 900, 148 N.Y.S. 89; Elliott 
v. Asiel, 120 App. Div. 829, 105 N.Y.S. 
655; BEickwort v. Powers, 17 N.Y.S. 
137, [appeal dism 137 N. Y- 628, 33 
N.E. 745]; Schwimmer v. Roth, 111 
Mise, 654, 182) NiyY.S...123 | Schorr x. 
Gewirz, 39 Misc. 186, 79 N.Y.S. 134; 
Fitzpatrick v. Engard, 4 Pa. Dist. 87. 
See Wetmore v. Gilbert, 48 N. B. 208 
(right to recover expenses of search- 
ing title recognized). 


87. McCune vy. Good, 34 Ont. L. 51, 
8 OntWN 367. 


{a] Contract to convey what ven- 
dor did not own.—Only nominal dam- 
ages are recoverable, in the absence 
of willful nonperformance, where de- 
fendant contracted to convey that 
which he did not own. McCune vy. 
Good, 34 Ont. L. 51, 8 OntWN 367. 


{b] The assignee of a purchaser, 
who was induced by innocent mis- 
representations by the vendor that 
the contract was still in force, to take 
the assignment could not recover for 
Joss of profits. Lee v. Gundy, 15 Ont 
WN 292. 


[c] Where the purchaser’s over- 
reaching of vendor was the ground 
for refusing specific performance, the 
purchaser could not claim the benefit 
of his bargain. Gough v. Bench, 9 
Ont bra 43i1 


88. Walton v. Berry, 120 N. Y. 791, 
23 N.E. 1115; Schwimmer vy. Roth, 111 
Mise. 654, 182 N.Y.S. 12; Eickwort 
v. Powers, 17 N.Y.S. 137 [appeal dism 
137 N. Y. 628, 33 N.E. 745] (only pur- 
chase price paid and expenses of ex- 
amining title recoverable); Morgan 
v. Bell, 3 Wash. 554, 28-P. 925,16 LRA 
614; Meighen v. Couch, 23 Man. 117. 
See Ontario Asphalt Block Co. vy. 
Montreuie, 52 Can. S. C. 541, 27 Dom 
LR 54 (damages in addition to abate- 
ment in purchase price). 


[a] Payment for assignment of 
contract.—Amount paid by plaintiff 
for the assignment of the contract to 
him, by the purchaser, is not recoyv- 
erable. Schwimmer v, Roth, 111 Misc. 
254, 182 N.Y.S. 12. 


89. Margraf v. Muir, 57 N. Y. 161; 
Pumpelly v. Phelps, 40 N. Y. 59. 


damages.+ 


provements.” 


90. Pumpelly v. Phelps, 
Schorr v. Gewirz, 39 Misc. 


supra: 
LG! #79 


NYS 134; Rohde v. Heselden, 134 N. 
Y.S. 103; McLennan v. Church, 163 
Wis. 411, 158 N.W. 73. Compare 


Powell v. Young, 45 Md. 494 (where 
only purchase price with interest was 
awarded but plaintiff purchaser did 
not appeal). 


91. McIntyre v. Stockdale, 27 Ont. 
L. 460, 4 OntWN 482, 23 OntWR 586. 


92. Craine v. Miller, 240 Mich. 357, 
215 N.W. 355; Dustin v. Newcomer, 8 
Ohio 49; Gibbs v. Champion, 3 Ohio 
335; Phillips v. Herndon, 78 Tex. 378, 
14 S.W. 857, 22 AmSR 59. See Glen 
Mfg. Co. v. Gladfelter, 88 Pa. Super. 
303 (where the measure used was the 
amount paid to a third person by 
plaintiff purchaser for land which de- 
fendant vendor had inadvertently in- 
es in a deed to such third per- 
son). 


93. Cornell v. Rodabaugh, 117 
Iowa 287, 90 N.W. 599, 94 AmSR 298. 
See Day v. Singleton, [1899] 2 Ch. 320 
(substantial damages recoverable). 


94. Pumpelly v. Phelps, 40 N. Y. 
59; Bulkley v. Rouken Glen, Inc., 222 
App. Div. 570, 226 N.Y.S. 544; Grosso 
An 123 Misc. 796, 206° N.Y.S. 


a 


95. Iowa.—Cornell v. Rodabaugh, 
eu Iowa 287, 90 N.W. 599, 94 AmSR 


Mich.—Crane vy. Miller, 240 Mich. 
357, 215 N.W. 355. 


N. Y.—Pumpelly v. Phelps, 40 N. 
Y. 59; Bulkley v. Rouken Glen, Inc., 
222 App. Dive “ST 0;7220y IN YaSa 544% 
Grosso v. Sporer, 123 Misc. 796, 206 
N.Y-S. 227. 


Ohio.—Dustin v. Newcomer, 8 Ohio 
49; Gibbs v. Champion, 3 Ohio 335. 


Wyo.—Francis v. Brown, 22 Wyo. 
528, L445 Pe 750: 


Ont.—Bennett v. Stodgell, 36 Ont. 
L. 45, 9 OntWN 464 [allowing appeal 
9 OntWN 174]. 


See Huey v. Starr, 79 Kan. 781, 101 
P. 1075, 104 P. 1135 (apparently rec- 
ognizing rule); Leeds v. Penrose, 46 
N. J. Eq. 294, 19 A. 134 (where relief 
was granted to plaintiff); Phillips v. 
Herndon, 78 Tex. 378, 14 S.W. 857, 22 
AmSR 59 (value of land recoverable 
where purchaser had paid purchase 


= > 
For later cases, developments and changes in the law see Annotations, 


the breach,®* with interest from such time. 
performance of a contract for the sale of land was 
denied in a suit by the purchasers, they could not 
recover the amount of rentals of the property, as 
Where the strict legal rule of damages 
governs and defendant vendor is not chargeable 
with bad faith, in some jurisdictions the purchaser 
in possession is not entitled to recover, as dam- 
ages, for improvements made by him or for the in- 
creased value of the premises produced by such im- 


Personal property in general.* 
measure of damages in lieu of specific performance 
in a suit by the buyer is the difference between the 
market price and the contract price, on the day of 


59 Where 


In general, the 


price); Combs v. Scott, (Wis.) 45 
N.W. 532 (where value of land at 
time of breach was fixed). 


fa] Where defendant vendor has 
voluntarily put it out of his power to 
perform by conveying the property 
involved to a third person, ordinarily, 
the measure of damages is the differ- 
ence between the actual value of the 
premises at the time of the breach 
and the purchase price fixed by the 
contract. Crane v. Miller, 240 Mich. 
357, 215 N.W. 355. But see Barton v. 
Molin, 225 Mich, 8, 195 N.W. 797 (in 
a case in which defendant vendor was 
unable to perform because he had dis- 
posed of the premises to a third per- 
son fixing damages at the amount 
paid by plaintiff vendor has been re- 
garded as an equitable solution of the 
matter). 


que Sandford v. Murray, 2 Alta. L. 


[a] Where the vendor resold at an 
advanced price, he was chargeable 
with the price received on the second 


sale, with interest, less the amount 
due on the purchase price. Sugg v. 
Stowe, 58 N. C. 126. 

97. McConnell v. Dunlap, 2 Bibb 
(Ky.) 41. 

[a] Date when valuation fixed.— 
The value was fixed as of date when 


jury was impaneled. McConnell v. 
Dunlap, 2 Bibb (Ky.) 41. 


98. Ball v. White, 50 Okl. 429, 150 
Ps 901. 


99. Ball v. White, 50 Okl. 429, 150 
P. 904. 


1. Cummings v. Roeth, 10 Cal. A. 
144, 101 P. 434; Boyd v. Vanderkemp, 
I Barb.’ Ch. (N._Y¥2)* 273) “Compare 
cases supra § 590 note 25. 


Recovery of rents and profits by 
vendor where specific performance de- 
nied see supra § 590. 


2. Walton v. Berry, 120 N. Y. 
23 N.B. 1115. ei ios 


Compensation for improvements in 
general see infra §§ 611, 612. 


: 3. Damages for breach of contract 

yi 

Buyer in general see Sales 1041- 
1053%. He 


Seller in general see Sal — 
te ales §§ 1144 


same title and section number, 


« 


§§ 610-611] 


the breach,* with interest,® and where plaintiff, to 
whom the transfer was to be made, has performed, 
the value of the personal property to be transferred 
has been taken as the measure of damages.* Where, 
however, the purchaser of shares of stock unduly 
delayed in applying therefor, so that he was not 
entitled to specific performance, he could recover 
only the amount that he had paid, with interest.7 


Exchange of property.’ Where specific perform- 
ance of a contract for the exchange of real property 
is refused because the sale of defendant’s property 
under a mortgage had rendered him unable to con- 
vey, the measure of plaintiff’s damages, it has been 
held, is the expense that he has ineurred,® and where 
specific performance was refused because of hard- 
shin to defendant and it was not shown that the 
value of his property was greater than the nominal 
value on the exchange, only nominal damages for 
loss of bargain can be recovered.1° The right of 
plaintiff to recover for the nonuse of the real prop- 
erty which he was to have conveyed on the exchange 
has been recognized, however,'! and in case of de- 
fendant’s refusal in bad faith to perform a contract 
for the exchange of real property after perform- 
ance by plaintiff, the market value of the property 
which defendant had agreed to convey is the meas- 


84 P. 1044; Richardson v. Shenk, 13 


OntWR 913. 


{a] When breach occurs.—Where 
the seller of shares of stock sent a} 1 


16. 
4-90. 
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4 lLivesley v. Johnston, 48 Or. 20. | ee iene 84, 12 Ohio Dec. (Reprint) 


Compensation 
ments in general see Improvements §§ 
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ure of damages.1? The amount of a fee, which plain- 
tiff has paid, or is liable for, to a real estate agent 
1s recoverable in the case of a breach of a contract 
for the exchange of real property,t? but an attor- 
ney’s fee paid in the present suit is not recoverable.!4 
For breach of a contract to convey land in payment 
of shares of stock, the measure of damages is based 
on the value of the land which should have been 
conveyed, and not on the nominal value of the 
stock.+® 


[§ 611] h. Compensation for Services, Expendi- 
tures, and Return of Price'*—(1) In General. As a 
general rule, if plaintiff fails to make out a case 
for specifie performance, and no special equity in- 
tervenes, he is not entitled to have the case re- 
tained to award him compensation for services ren- 
dered,‘* or for improvements!’ or expenditures, !® 
or to have the return of purchase money paid de- 
creed,?° especially if the failure to make out a case 
for specific performance results from plaintiff’s own 
default.2! Where, however, plaintiff has no full and 
adequate remedy at law, or there are special equities 
in his favor, the propriety of retaining the case to 
award compensation for expenses incurred or for 
moneys paid or advanced, under the contract, has 
been recognized or upheld.?? So where a purchaser 


Fla. 258, 15 So. 756, 48 AmSR 192. 


Iowa.—Findley v. Koch, 126 Iowa 
131, LOL N.We 766. 


Ohio.—Scott v. Barber, 14 Ohio 547. 
Eng.—Howe v. Smith, 27 Ch. D. 80. 


for improve- 


telegram to the buyer instructing the 
latter not to send draft until the buy- 
er should hear from the seller fur- 
ther, the breach did not occur on the 
receipt of the telegram, but did oc- 


cur after a reasonable time had 
elapsed. Richardson v. Shenk, 13 
OntWR 913. 


5. Livesley v. Johnston, 48 Or. 40, 
84 P. 1044. 


6. Fike v. Fike, 128 A. 849 [aff 99 
N. J. Eq. 424, 132 A. 922]; Welts v. 
Paddock, 139 Wash. 668, 247 P. 953. 


7. Wonson v. Fenno, 129 Mass, 
405. 


8. Damages for breach of contract 
for exchange of property in general 
see Exchange of Property § 82. 


9. Roach y. Irvin, 245 Pa. 162, 91 
A. 243. 


[a] Hand. money paid exceeding 
expense.—Where the hand money 
paid plaintiff was more than sufficient 
to cover all damages suffered, plain- 
entitled to a decree for 


tiff was not 
Roach vy. Irvin, 245 


money damages. 
Pa. 162,°91 A243. 


10. Moore v. Imeson, 15 OntWN 
291. 
11. Nicholson v. Fawley, 112 Kan. 


124, 210 P. 482. 

12. Messer v. Hibernia Sav., etc., 
Soc., 149 Cal. 122, 84 P. 835 (court ap- 
plied rule of Civ. Code § 3306); Fisher 
vy. Kay, 2 Bibb (Ky.) 434. { 

[a] ®ime as of which value taken, 
—The time when the jury was sworn 
was taken as the time as of which 
the value was to be fixed. Fisher v. 
Kay, 2 Bibb (Ky.) 434. 

13. Nicholson v. Fawley, 112 Kan. 
124, 210 P. 482; Moore v. Imeson, 15 
OntWN 291. 

14. Nicholson v. Fawley, 112 Kan. 
124, 210 P. 482. 

15. Dayton, ete., R. Co. v. Hatch, 


Purchase price as part of measure 
of damages see supra § 610. 

17. Sims v. McEwen, 27 Ala. 184 
(relief refused because uncertain 
whether plaintiff can perform his 
part). 

18. Chabot v. Winter Park Co., 34 
Bias 2585 15 Son 156) 43" Ams 192: 
Branham vy. Artrip, 115 Va. 314, 79 


S.E. 390. 

19. Nelson v. Lee, (Ala.) 53 So. 
1023. 

20. U. S.—Rexford v. Southern 
Woodland Co., 208 Fed. 295 [aff 225 
Fed. 1022, 140 CCA 613]. 

Ill.—O’Donnell v. Henley, 327 Ill. 


406, 158 N.E. 692. 


N. C.—Murdock v. 
NetGe Tis 


N. D.—Raasch v. Goulet, 57 N. D. 
674, 223 N.W. 808, 817 [quot Cyc]. 


Ohio.—Scott v. Barber, 14 Ohio 547. 


W. Va.—Amich v. Ellis, 53 W. Va. 
421, 44 S.E, 257. 


See Bride v. Reeves, 40 App. D. C. 
473 (where, however, an order for the 
payment by defendant vendor to 
plaintiff, as a condition of dismissing 
the bill, apparently on concession by 
defendant, was affirmed). 


[a] Where the contract is on its 
face void in law, the award of pur- 
chase money paid has been denied on 
the ground that the equity jurisdic- 
tion is merely colorable. Amick v. 
Bilis, 58° W. Va. 421, 44° S.E. 257: 
Compare Moore vy. Ligon, 30 W. Va. 
146, 3 S.E. 572 (return of purchase 
money paid into court for married 
woman has been decreed where spe- 
cific performance of her agreement to 
convey part of the land was denied). 


ot. U. S.—Rexford v. Southern 
Woodland Co., 208 Fed. 295 [aff 225 
Fed. 1022, 149 CCA 613]. 


Fla.—Chabot v. Winter Park Co., 3 


Anderson, 57 


B. C.—Butchart “v. Maclean, 16 B. 
C. 243. 


Sask.—Hnkema v. Cherry, 5 Sask. 
Eee: 


But see Kelley v. Sheldon, 8 Wis. 
258 (although equitable relief denied 
by reason of plaintiff’s fraud, case 
should have been retained to direct 
repayment of purchase money paid, 
with interest). 


{a] Repudiation or abandonment of 
contract.—(1) The return of the pur- 
chase money may not be decreed 
where the purchaser has abandoned 
or repudiated the contract. Butchart 
v. Maclean, 16 B. C. 243.. (2) Where 
by delay plaintiff purchaser had lost 
the right to claim specific perform- 
ance and it appears that he has repu- 
diated the contract, he could not re- 
cover the amount paid on the signing 
of the agreement as a deposit and in 
part payment of the purchase money. 
Howe v. Smith, 27 Ch. D. 89. 


[b] Payment not substantially 
exceeding interest.—Complainant, in 
a suit for specific performance, not 
being entitled to such relief, and the 
amount paid on his contract not 
greatly exceeding the amount of in- 
terest that would have accrued had 
he performed his contract, was not 
entitled, to recover any part of the 
amount so paid, on the vendors de- 
claring the contract forfeited. Rex- 
ford v. Southern Woodland Co., 208 
Fed. 295 [aff 225 Fed. 1022, 140 CCA 
613]. 

22. U. S.—Lindenberger Cold Stor- 
age, etc., Co. vy. J. Lindenberger, Inc., 
235 BH. 542. 5 

Md.—Girault v. Adams, 61 Md. 1. 
See Cross v. Iler, 103 Md. 592, 64 A. 
33 (right to compensation for moneys 
advanced for the purchase of real es- 
tate, recognized). 

Mass.—Booras vy. Logan, 164 N.H. 
921. 
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or other person who seeks the conveyance of land 
fails to make out a case for specific performance, 
but he has no full and adequate remedy at law, or 
there are special equities in his favor, the bill has 
been retained to award compensation for his expen- 


Mich.—Klett v. Klett, 175 Mich. 


224, 141 N.W. 668. 

N. J.—Cooper vy. Wells, 1 N. J. Ea. 
10. 

Okl.—Superior Oil, etc., Co. v. Meh- 
lin, 25 Okl. 809, 108 P. 545, 138 AmSR 
942. 

Wis.—Hopkins y. Gilman, 22 Wis. 
476. 


[a] Tllustrations—(1) Compensa- 
tion for lessee’s improvements, les- 
sor having refused to name arbitra- 
tors, has been awarded. Copper Vv. 
Wells, 1 N. J. Eq. 10. (2) Compensa- 
tion for payments and improvements 
made under a contract to make a 
lease has been allowed. Superior Oil, 
ete., Co. v. Mehlin, 25 Okl. 809, 108 P. 
545, 188 AmSR 942. (3) Where spe- 
cific performance was dénied in a suit 
by a lessee to compel the renewal of 
the lease, compensation for the value 
of improvements was awarded. Hop- 
kins v. Gilman, 22 Wis. 476. (4) 
Provision has been made for the pay- 
ment by defendant of loans negotiat- 
ed by plaintiff for the benefit of de- 
fendant. Lindenberger Cold Storage, 
etc., Co. v. J. Lindenberger, Inc., 235 
BK. 542. 


23. Smith v. Krall, (Idaho) 75 
N.W. 263; Vittengl v. Vittengl, 156 
Iowa 41, 135 N.W. 63; Booras v. Lo- 
gan, 266 Mass. 172, 164 N.H. 921; 
Klett v. Klett, 175 Mich. 224, 141 N.W. 
668. 


{a] Contract treated as rescinded. 
—Where the contract has been treat- 
ed as rescinded by act of one of the 
parties, so that specific performance 
may not be had, the purchaser may 
be protected in respect of payments 
made by him to discharge a lien on 
the property, by provision for his be- 
ing paid such amount, or being sub- 
rogated to the lien of the mortgage. 
Vittengl v. Vittengl, 156 Iowa 41, 135 
N.W. 63. 


{b]. Where both parties were in 
default, the court has directed the 
repayment to plaintiff purchaser of 
the amount of taxes paid by him. 
Smith v. Krall, (Idaho) 75 P. 263. 


24. Ala.—Lauderdale Power Co. v. 
Perry, 202 Ala. 394, 80 So. 476; Wil- 
liams v. Kilpatrick, 195 Ala. 563, 70 
So. 7425 Irvin’ v. Irvin, 209 Ala. 498, 
93 So. 517; Powell y. Higley, 90 Aia. 
103, 7 So. 440. 


Fla.—Chabot v. Winter Park Co., 
84 Fla. 258, 15 So. 56, 43 AmSR 192. 


Ky.—Stapp v. Ward, 3 A. K. Marsh. 


129. 7 /Turnstal ws 'Taylor;, LA; IK: 
Marsh. 43. 

Mich.—Klett v. Klett, 175 Mich. 
224, 141 N.W. 668. 


Or.—Hodgson v. Martin, 90 Or. 105, 
15 PG. 


Tenn.—Pilcher y. Smith, 2 Head 
208. 


Utah.—Duke v. Griffith, 13 Utah 
361, 45 P. 276 (improvements made 
in good faith). 


W. Va.—Fishack v. Ball, 34 W. Va. 
644, 12 S.E. 856; Moore v. Ligon, 30 
W. Va. 146, 3 S.E. 572. 


See Loranger vy. Haines, 19 OntWN 
366 (directing that complaint be dis- 
missed on defendant’s paying to 
plaintiff an amount expended by the 
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latter for the construction of a house, 
in accordance with offer in defend- 
ant’s answer interest not to be al- 
lowed except as set off against an oc- 
cupation rent). 


fa] Contract to devise.—Where 
owner of land agreed to devise land to 
plaintiff in consideration that plaintiff 
and family would move upon the land 
and board and lodge him, and plaintiff 
moved upon land and made improve- 
ments thereon, but failed to give own- 
er the comfortable home, good food, 
and respectful treatment contemplat- 
ed by the contract, the court, in an 
action for specific performance of the 
contract, although denying specific 
performance, will compensate plain- 
tiff for the value of the improvements 


made. Hodgson vy. Martin, 90 Or. 105, 
area lS Ot al, 

Bbre TUNStal seven Vv lLOt me ale Acm ccs 
Marsh. (Ky.) 42; Williams v. Cham- 


pion, 6 Oh. 169; Winston v. Winston, 
144 Va. 848, 130 S.E. 784. 


26. U. S.—Dudley v. Hayward, 11 
BY 643. 


Ala.—Irvin v. Irvin, 207 Ala. 493, 
93 So. 517; Powell v. Higley, 90 Ala. 
103, 7 So. 440. See Williams v. Kil- 
patrick, +195 Alas 563." 70) S08 42 
(plaintiff entitled at least to differ- 
ence in value between two mares 
which was the consideration for de- 
fendant’s agreement to convey). 


Fla.—Chabot v. Winter Park Co., 
ial Hila. 258, | Ube'Son) T56, wean eAans 


Ida.—Smith v. Krall, 75 P. 263. 


Ill.—Kennedy v. Wilbur, 335 Ill. 33, 
166 N.E. 541. 


Ind.-—Maris v. Masters, 31 Ind. A. 
235, 67 N.E. 600. 


Iowa.—Vittengl v. Vittengl, 156 
Towa 41, 135 N.W. 638. See Cunning- 
ham v. Depew, Morr. 463 (restitution 
of amount of the purchase price or- 
dered). 


Kan.—Thomas y. Neloms, 104 Kan. 
Bats elites BOG 


Ky.—Lowe v. Maynard, 115 S.W. 
214; Newman v. Moore, 94 Ky. 147, 
21 S.W. 759, 15 KyL 1. 42 AmSR 343; 
Stapp v. Ward, 3 A. K. Marsh. 129. 


Md.—Powell vy. Young, 45 Md. 494. 


ek es ce v. Meer, 146 N.E. 
Mich.—Buccilli v. Padgen, 231 
Mich. 393, 204 N.W. 130. 
Mo.—Clay v. Mayer, 183 Mo. 150, 


81 S.W. 1066. 


N. D.—Raasch v. Goulet, 57 N. D. 
674, 223 N.W. 808. 


Oh.—Kamarsie v. Smith, 21 Oh.Cir. 
Ct.N.S. 36. 


R. I—Scoppio v. Cannella, 45 R. I. 
15512 ORAS Cir. 


Tenn.—Pilcher v. Smith, 2 Head. 
208. 

Tex.—Blair y. Bird, 
S.W.(2d) 848. 

Va.—Stearns v. Beckham, 31 Gratt. 
(72 Va.) 379. See Porter v. Shaffer, 
147 Va. 921, 133 S.E. 614 (apparently 
recognizing rule). 


Can.—March y. Banton, 45 Can. S. 
Carsoue 
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ditures,?? for improvements,?* or for services,”* 
made or rendered on the faith of the contract, or 
to decree the return of purchase money paid;*° 
even in the ease of an illegal contract.?* 
is not, however, entitled to recover compensation for 


Plaintiff 


N. S—McDougall vy. Allen, 65 Dom 
LR 320. 


Ont.—MeIntyre v. Stockdale, 27 
Ont. L. 460, 4 OntWN 482, 23 OntWR 
586. 


Sask.—Smeaton v. Lynn, 4 Sask. L. 
187. 


See Leuschner v. Duff, 7 Cal. A. 721, 
95 P. 914 (return of deposit under 
agreement to execute and deliver a 
contract of sale of real property); 
Schneider v. Winchester Development 
Co., 8 N. J. Misc. 249, 149 A. 636 (ree- 
ognizing rule); Fraser v. Lands, 20 
B. C. 508 (directing payment to plain- 
tiff of moneys paid with interest and 
expense, if conveyance not made); 
Wetmore v. Gilber, 48 N.B. 208 (re- 
turn of deposit decreed). 


[a] Failure to obtain wife’s con- 
sent.—Such restitution has been or- 
dered on failure of defendant to ob- 
tain the consent of his wife. Maris 
v. Masters, 31 Ind. A. 235, 67 N.E. 
699. 

[b] Where both parties were in 
default the court has directed the re- 
payment of purchase money paid. 
Smith v. Krall, (Idaho) 75 P. 263. 


[ec] Rescission.—(1) On rescission 
of the contract, the court may direct 
the return of purchase money paid 
(Bowles v. Woodson, 5 Leigh (32 Va.) 


561; March v. Banton, 45°Can. So €. 
338; O’Neill v. Drinkle, 1 Sask. L. 
402. See Fuccilli v. Padgen, 231 Mich. 


593, 204 N.W. 130 [compensation al- 
lowed]) (2) or, under certain circum- 
stances, the value of the considera- 
tion given by plaintiff (Allum_ v. 
Stockbridge, 8 Baxt. (Tenn.) 359). 
(3) Where the contract was treated 
as rescinded by act of one of the 
parties, so that specific performance 
could not be had, the purchase money 
paid may be awarded to the purchas- 
er. Vittengl v. Vittengl, 156 Iowa 
411, 135 Naw 03: 


{d] On relief from forfeiture re- 
turn of amount paid has been direct- 
ed. Smeaton v. Lynn, 4 Sask. L. 187: 
Hall v. Turnbull, 2 Sask. L. 89, 10 
WestLR 536; Banton v. March, 2 
Sask. L. 484. 


[e] Interest (1) may properly be 
awarded (Maris v. Masters, 31 Ind. A. 
235, 67 N.H. 699: Clay v. Mayer, 183 
Mo. 150, 81 S.W. 1066; Bowles v. 
Woodson, 5 Leigh (32 Va.) 561) (2) 
from the date of payment (Lowe v. 
Maynard, (Ky.) 115 S.W. 214; Powell 
v. Young, 45 Md. 494; Kamarsic v. 
Smith, 21 Ohio Cir. Ct. N. S. 36; Scop- 
pio v. Connella, 45 R. I. 155, 120 A. 
867; Stearns v. Beckham, 31 Gratt. (72 
Va.) 379; McIntyre v. Stockdale, 27 
Ont. L. 460, 4 OntWN 482, 23 OntWR 
586; O’Neill v. Drinkle, 1 Sask. L. 
402). (3) Where plaintiff’ purchaser 
was compelled to account for rents 
while in possession, defendant was 
properly chargeable with interest for 
the purchase money paid, from the 
date of payment. Stapp v. Ward, 3 A. 
K. Marsh. (Ky.) 129. 

{f] Adjudication.—Decree that, 
on return of purchaser’s deposit, his 
bill be dismissed, adjudicated right 
to recover deposit. Booras vy. Logan, 
266 Mass. 172, 164 N.E. 921. 


27. State v. Wallace, 49 N. D. 1076, 
194 N.W. 710. 


[a] Ilustrations.—(1) Where act- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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expenditures not within the contemplation, or made 
on the faith, of the agreement,?® or for improve- 
ments where he establishes his right to specific per- 
formance.?® Some cases indicate that the right to 
compensation turns on whether or not the award may 
be made a lien on the land involved.?° 


Statutory provisions as to improvements. Under 
a statute expressly conferring power on the chan- 
cery court in respect of the award of compensation 
for improvements, where specific performance is de- 
nied to a purchaser of land, because of his default, 
the court may, it has been held, properly award the 
purchaser a sum for permanent and valuable im- 
provements made in good faith,*! but the view has 
been taken that betterment statutes which apply to 
possessory actions for the recovery of real property 
do not authorize the award of compensation to plain- 
tiff in a suit to enforce a contract for the sale of land 
to him.?? 


Nature of improvements. According to some cases, 
the right to compensation for improvements is con- 
fined to improvements of a permanent character 
which are placed upon, and become part of, the real 


118 So. 446. 


32. 
SHS (ES HIDE SEE 


ing pursuant to a contract, invalid by 
reason of applicant not being a mem- 
ber of the home buyers’ league and 
the price being in excess of that au- 
thorized, the state built a ‘house for 
a purchaser, purporting to act under 
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Branham vy. 
North End Workers’ 
Supply Co-Op. Ass’n vy. Sablich, 
Wash. 111, 198 P. 738. 
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property. 


Measure and amount of compensation. There is 
usually a credit or set-off in respect of rents or rent- 
al value of the premises while plaintiff was in pos- 
session in case o,f an award of the return of purchase 
money paid** or of the value of improvements,?® and 
where the rental value exceeds the value of the im- 
provements, compensation has been denied.?* The 
amount allowed for improvements has been fixed at 
the value of the improvements less the fair rental 
value of the land without the improvements,?7 and 
where no rent is allowed on the improvements, it has 
been held that the purchaser may not complain of 
an estimation of the value of the improvements as 
of the date of taking the account.*§ 


Pleading. An award of compensation for the 
items here considered must be authorized by the 
pleadings.*® While it has been held that compen- 
sation for improvements may not be awarded under 
a prayer for general relief where such award is not 
warranted by the case made by the pleadings,*® it 
is generally recognized that an award, otherwise 
authorized, may be made under a prayer for gen- 


chaser the rental value of the prem- 
ises, such rental value not to include, 
however, rental value for any im- 
provement made by him. Fishack v. 
Ball, 34 W. Va. 644, 12 S.B. 856. 


Paseo, dolby Were 


116 


the home buyers’ league, and the 33. Ranson v. Ranson, 233 Ill. 369, ae) eye v. Ward, 3 A. K. Marsh. 
purchaser who went into possession | 84 N.E. 210. y- ; : 

and made certain advancements and 34. U. S—Dudley v. Hayward, 11 39. See cases infra this note. 
improvements, the contract would not | yw 543. eh = : she [a] Pleading insufficient.—(1) In 


be specifically enforced, but in an ac- 
tion to enforce it equitable consider- 
ations will be applied and an alterna- 
tive judgment directed, giving the 
purchaser an option to obtain a re- 
turn of advancements made with in- 
terest subject to a deduction for a 
reasonable rental during the time the 


Tenn.—Allum 
Bats 39s 


(C2 Wek) BH. 


N. D.—State v. Wallace, 
L076, 194 NW. 710. 


Va.——Stearns v. Beckham, 31 Gratt. 


a suit for specific performance, where 
there was also a prayer for general 
relief, it was not error to refuse to 
order defendants to return deposits 
made in denying the specific perform- 
ance, where there was no pleading 
to support such relief, and the decree 
was expressly made without preju- 


49 N. D. 


Stockbridge, 8 


property was in the purchaser’s pos- 
session, or to require the state to con- 
vey on the payment or securing by 
him of the reasonable value of the 
property. State v. Wallace, 49 N. D. 
1076, 194 N.W. 710. (2) In estimat- 
ing the amount of advances, there 
must be taken into consideration the 
value of the improvements, not nec- 
essarily the cost to the purchaser, 
and taxes paid by him. State v. Wal- 
lace, 49 N. D. 1076, 194 N.W. 710. 


28. Lauderdale Power Co. v. Per- 
ry, 202 Ala. 394, 80 So. 476; Kinney 
Vee Sehnlussel, 116 Or--376, 239° Pe 818: 


[a] Illustrations.—(1) Where the 
contract provided that, on full pay- 
ment of the purchase price of land, 
plaintiff was authorized to go on the 
premises and construct a road, and 
plaintiff had not approved title or paid 
the purchase price, and the contract 
had not consequently gone into effect, 
plaintiff could not recover for any ex- 
penses made off the premises in pre- 
paring to construct such road, plain- 
tiff knowing full terms of contract. 
Kinney v. Schlussel, 116 Or. 376, 239 
P. 818. (2) Court should not require 
reimbursement of sums expended for 
surveying, platting, and advertising 
property for resale. Lauderdale Pow- 
er Co. v. Perry, 202 Ala. 394, 80 So. 
476. 


29. People’s Pure-Ice Co. v. Trum- 
bull, 70 F. 166, 17 CCA 48. 

30. Ranson v. Ranson, 233 Ill. 369, 
84 N.E. 210. 

Lien in general see infra § 613. 


31. Swalm v. Gill, 151 Miss. 630, 


W. Va.—Moore v. Legon, 30 W. Va. 
146, 3 S.H. 572. See Hall v. Wilkin- 
son, 35, W. Va,» 167, 12.8.E, 1118 5Cre= 
turn of purchase money was decreed 
where defendant had agreed to take 
back the land). 


[a] Date as of which value fixed. 
Rental value of the land when 
plaintiff took possession iS proper 
measure of reduction. Moore vy. Le- 
gon, 30 W. Va. 146, 3 S.B. 572. 


35. Stapp v. Ward, 3 A. K. Marsh. 
(Ky.) 129; Pilcher v. Smith, 2 Head 
(Tenn.) 208. 

36. Hinkle v. Hinkle, (Mo.) 236 
S.W. 30. 

37. Griffin v. Griffin, 206 Ala. 489, 


90 So. 907. 


[a] TIllustration.—In a _ suit for 
specific performance of a verbal gift 
of land, which donee improved, where 
defendant in cross complaint prayed 
for rental value, the court in denying 
specific performance and awarding 
compensation for the improvements 
should allow plaintiff the value of the 
improvements, at the time of the trial, 
less the fair rental value of the land 
without the improvements, and the 
amount should not be confined to 
what was actually paid out so as to 
exclude labor and work done by the 
donee in making the improvements. 
Griffin v. Griffin, 206 Ala. 489, 90 So. 
OEE ( 

[b] In West Virginia the court 
has upheld an allowance for improve- 
ments under the rule for actions in 
ejectment fixed by the code, by de- 
ducting from the value of the im- 
provements allowed to plaintiff pur- 


dice to plaintiff’s right to sue at law 
for the deposit money. Mansfield v. 
Redding, 269 an 35, a A e43 (ema) 
Value of improvements may not be 
awarded where such relief is incon- 
sistent with the averments and 
prayer of the bill. McDole v. Kings- 
ley, 163 Ill. 4338, 45 N.H. 281. 


[b] Pleading sufficient.—(1) Even 
though the complaint shows on its 
face that the contract is void and, 
therefore, that specific performance 
may not be had, the return of the 
purchase money may be decreed if the 
complaint is sufficient to state a cause 
of action for the recovery of the 
purchase money. Harris & Hull v. 
McCarty - Vaughan-Evans Corpora- 
tion, LO2 Cal A. AG Ale 283i alll (20) 
Although plaintiff did not expressly 
ask for a rescission of the contract 
in his alternative claim for the 
amount paid on the purchase price at 
the time the contract for sale of lands 
to plaintiff was entered into, the re- 
turn of the money could be decreed 
as the prayer for rescission was nec- 
essarily implied. March v. Banton, 
AD Can. S.1Cy 33'8. 


40. Rush v. Brown, 101 Mo. 586, 14 
Sie “Sine Croce: yen Thole, BO JING. Ce 
83. 


[a] Where statute requires that if 
the recovery of money is sought, the 
amount thereof shall be stated or 
such facts as will enable defendant 
and the court to ascertain the amount 
demanded, a prayer for general re- 
lief is not a sufficient basis for an 
award of a judgment for the purchase 
price. Rush vy. Brown, 101 Mo. 586, 
14 S.W. 735. 
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ed, according to some cases, in respect of improve- 
ments, that such improvements are substantial.°°-°* 
Even in certain jurisdictions in which the doctrine 
of part performance is not recognized, restitution 
and compensation may be made or allowed.°? The 
right to recover for money expended®* and for serv- 
ices rendered®* on the faith of the agreement has, 


however, been denied in some cases. 


eral relief.*1 


[§ 612] (2) Parol Contracts or Gifts.4° Where 
specific performance of a parol contract respecting 
lands may not be decreed because of the statute of 
frauds, it has been held or recognized that com- 
pensation may be awarded for moneys expended or 
advanced#* or services rendered** on the faith of 
the contract. So in an action for the specific per- 


formance of a parol contract for the sale or con- 
veyance of land, where plaintiff fails to make out 
the contract or the acts of part performance with 
the degree of proof required, the case may be re- 
tained to decree restitution of the purchase price 
or part thereof paid by him,** and to award com- 
pensation for services,*® for expenditures,*” and for 
improvements,*® rendered or made in good faith and 
induced by the agreement, especially in jurisdictions 
in which, under the code or practice acts, there is 
only one form of civil action and equity and law 
may be administered in the same action;*® provid- 


41. Iowa.—Reiger v. Turley, 151 


Iowa 491, 131 N.W. 866. 

Mass.—Booras v. Logan, 266 Mass. 
172, 164 N.E. 921. 

Okl.—Superior Oil, ete., Co. v. Meh- 
lin, 25 Okl. 809, 108 P. 545, 138 AmSR 
942. 

Tenn.—Allum _ v. 
Baxt. 356. 

Tex.—Blair v. 
S.W.(2d) 843. 

Va.—Winston vy. Winston, 144 Va. 
848, 130 S.E. 784. 


Stockbridge, 8 
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fa] Ilmustrations.—(1) Purchase 
money paid. , Reiger v. Turley, 151 
Iowa 491, 131 N.W. 866; Booras v. 


Logan, 266 Mass. 172, 164 N.E. 921; 
Blair v. Bird, (Tex. Civ. A.) 20 S.W. 
(2d) 843. See Rexford v. Southern 
Woodland Co., 208 F. 295 [aff 225 F. 
1022, 149 CCA 613] (apparently rec- 
ognizing rule). (2) Value of chattel 
given as consideration. Allum vy. 
Stockbridge, 8 Baxt. (Tenn.) 356. 
Services rendered. Winston v. 
ston, 144 Va. 848, 130 S.E. 784. (4) 
Expenditures under a _ contract to 
make a lease. Superior Oil, etc., Co. 
v. Mehlin. 25 Okl. 809, 108 P. 545, 138 
AmSR 842. (5) Improvements. Su- 
perior Oil, etc., Co. v. Mehlin, supra. 


42. Right to specific performance 
of oral contract or gift see supra §§ 
170-232. 


43. Girault v. Adams, 61 Md. 1]; 
Green v. Drummond, 31 Md. 71, 1 
AmR 14; Bowie v. Stonestreet, 6 Md 
418. See Cross v. Iler, 103 Md. 592, 
64 A. 33 (right to compensation for 
moneys advanced for the purchase of 
real estate recognized). Compare 
Porter v. Shaffer, 147 Va. 921, 133 S.E. 
614 (compensation refused). 


44. Pancoast v. Eldridge, 134 Okl. 
247, 273 BP. 255. 


{a] hus the reasonable value of 
services performed under a contract 
to devise may be recovered against 
promisor’s estate, where specific per- 
formance cannot be had. Pancoast 
v. Eldridge, 134 Okl. 247, 273 P. 255. 


{b] In California, under code pro- 
cedure, the right of plaintiff to recov- 
er for services rendered when specific 
performance of an agreement to leave 
money by will was refused and the 
contract could not be enforced at law 
because of the statute of frauds, to 
recover for the value of services ren- 


Gift. 


land.*? 


been denied.°® 


dered on the faith of the contract, 


has been recognized. Zellner_ v. 
Wassman, 184 Cal. 80, 193 P. 84. 

45. Ala—Allen v. Young, 88 Ala. 
338 6. So. 747s Aday ve mcholsig us 


Ala. 353, 52 AmD 225; Mialhi v. Las- 


sabe, 4 Ala. 712. 


Ind.—Johnston y. Glancy, 4 Blackf. 
94, 28 AmD 45. 


Mo.—Devore v. Devore, 138 Mo. 181, 
39 S.W. 68. 


S. C—McMillan v. McMillan, 77 S. 
Cot SSeS leas 


Tenn.—Hilton y. Duncan, 1 Coldw. 
313: 


Va.—Anthony v. Leftwich, 3 Rand. 
(24 Va.) 238. See Payne vy. Graves, 
5 Leigh (32 Va.) 561 (recognizing 
rule). 


[a] 
the date of payment. 
sabe, 4 Ala. 712. 


46. Trenchard v. Reay, 70 Utah 19, 
257 P. 1046. 


47. Allen v. Young, 88 Ala. 338, 6 
So. 747; Fowler v. De Lance, 146 Mich. 
630. 110 N.W. 41; Trenchard vy. Reay, 
70 Utah 19, 257 P. 1046. 


[a] Tllustration.—Disbursements 
for expenditures in connection with 
the illness and burial of the owner. 
Fowler v. De Lance, 146 Mich. 630, 
110 N.W. 41. ¥ 


48. Ala.—Jones v. Gainer. 157 
Ala. 218, 47 So. 142, 181 AmSR 52: 
Aday v. Echols, 18 Ala. 353, 52 AmD 
225: Goodwin v. Lyon, 4 Port. 297. 


ge inet ager ye as v. McKellar, 296 P. 
Ind.—Johnston v. Glancy, 4 Blackf. 
94, 28 AmD, 45. 


Mich.—Fowler v. De 
Mich. 630, 110 N.W. 41. 


S. C.—McMillan v. McMillan, 77 S. 
CP 511558) Se 43: 


Utah.—Trenchard vy. Reay, 70 Utah 
19, 257 P. 1046. 


Va.—Anthony y. Leftwich, 3 Rand 
(24 Va.) 238. 


Pe B.—Kerr v. Cunard, 42 N. B. 
oe 

See Evans v. Miller, 38 Minn. 245, 
36 N.W. 640 (alternative decree for 


conveyance or for value of improve- 
ments). : 


49. Trenchard v. Reay, 70 Utah 19. 


Interest may be allowed from 
Mialhi v. Las- 


Lance, 146 


When specific performance of an oral gift 
of, or promise to give, land is refused because of 
uncertainty of the proofs, the court may neverthe- 
less require the donor to pay for the improvements,°?® 
but, according to some cases, compensation should 
not be awarded for expenditures for repairs®® or for 
services rendered in clearing and breaking new 
Where the real property involved was sold 
for less than the amount awarded for improvements, 
the right of the donee to share for the deficiency 
with other creditors, in the estate of the donor, has 


257 P. 1046. 


50-51. Barker v. McKellar, (Idaho) 
296 P. 196. 


52. Asher v. Brock, 95 Ky. 270, 24 
S.W. 1070, 15 KyL 631; Speers v. Se- 
well, 4 Bush (Ky.) 239; Pendleton v. 
Dalton, 92 N. C. 185; Love v. Neilson, 
54. N. C. 339; Ellis v. Ellis, 16 N. C. 


398. 

[a] Ilustrations.—(1) Purchase 
money. Asher vy. Brock, $5 Ky. 270, 
24 S.W. 1070, 15 Kyl 631; Wilkie v. 


Womble, 90 N. C. 254: Barnes v. 
Brown, 71 N. C..507. See Sneed v. 
Bradley, 4 Sneed (Tenn.) 301 (recog- 
nizing rule). (2) Improvements. 
Barnes v. Brown, 71 N. C. 507. (3) 
Services rendered. Speers vy. Sewall, 
4 Bush (Ky.) 239. 


53. Horn v. 
(Ex 


{a] Finding that no contract was 
made prevents award of compensa- 
tion for moneys advanced. Wrig- 
ae v. Wrigglesworth, 45 Wis. 


Ludington, 32 Wis. 


54 Horn v. Ludington, 32 Wis. 73. 


55. Worth v. Worth, 84 Ill. 442; 
Duckett v. Duckett, 71 Md. 357, 18 A. 
535. See Barker v. McKefiar, (Ida- 
ho) 296 P. 196; Loranger y. Haines, 
19 OntWN 366 (payment of compen- 
sation directed). But see Harfis v. 
Harris, 47 Ont. L. 31 (where compen- 
sation was refused). 


[a] Rule applies to improvements 
of a permanent character which en- 
hanced the value of the land. Ran- 
oh v. Ranson, 233 Ill. 369, 84 N.E. 


[b] Interest on value of improve- 
ments from the date of making them 
has been allowed. Ranson vy. Ran- 
son, 233 Ill. 369, 84 N.E. 210; Worth 
v. Worth, 84 Ill. 442. 


{c] In Alabama, while a court of 
equity is not authorized to grant spe- 
cific performance of a parol gift of 
lands (see supra § 296), compensation 
may be awarded to the donee for im- 
provements, Griffin v. Griffin, 206 
Ala. 489, 90 So. 907 


Lien see infra § 613. 


56. Millard v. Harvey, 
237, 55 Reprint 626. 


57. Ranson y. Ranson, 23 
84 N.E. 210. ares 


58. King vy. Thompson, 13 Pet. 128, 


34 Beay. 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 


§§ 612-613] 


Deductions or credits. In determining the amount 
of the compensation a deduction should be made, or 
credit given to defendant, for the rent and profits 
or rental value of the premises while plaintiff was 


in possession.®? 


Pleading, issues, and proof. 


therefor is necessary,®°? and that, 


for general relief, an award for improvements may 
be made,** and the return of purchase money paid 


may be decreed.*® 


10 L. ed. 91 [rev 23 F. Cas. No. 13,963, 
5 Granch-C; iG.493 1: 


59. Griffin v. Griffin, 206 Ala. 489, 
90> So. 907; Allen v. Young, 88 Ala: 
338, 6 So. 747; Worth v. Worth, 84 
Ala. 442; Capps v. Holt, 58 N. C. 153; 
McMillan v. McMillan, 77 S. C. 511, 


58 S.E. 43; McComas v. Hasley, 21 
Grattsi(624 Va.)y 23 

[a] Return of purchase money 
awarded.—(1) In determining the 


amount which defendant should re- 
fund for purchase money paid, rent 
or rental value has been credited to 
defendant (McMillan vy. McMillan, 77 
S.C. 5115558. S.E. 43) (2) fora period 
after defendant had withdrawn offer 
to sell (Allen v. Young, 88 Ala. 338, 
6 So. 747). (3) Defendant’s right to 
reimbursement for rents lost has been 
denied, however, where plaintiff is 
willing to perform and defendant sets 


up the statute of frauds. Mialhi v. 
Lassabe, 4 Ala. 712. 
{b] Award for improvements.— 


Rents received by plaintiff have been 
deducted from the value of the im- 
provements. Worth v. Worth, 84 Ala. 
442. 


60. Barnes v. Brown, 71 N. C. 507. 


[a] Where defendant denies that 
the made contract pleaded by plaintiff, 
the case is not one for compensation. 
Dunn v. Moore, 38 N. C. 364. 


61. Cordano v. Ferretti, 15 Cal. A. 
670. 115 P. 657. 


{a] Illustration.—The rule_ that, 
where equity has taken jurisdiction 
of a case, it will do complete justice 
between the parties and award the 
relief the evidence justifies, if with- 
in the issues, although not specifical- 
ly prayed for, does not justify the 
court, in a suit for the specific per- 
formance of a parol contract to con- 
vey real estate in consideration of 
personal services to be rendered, to 
give judgment for the value of the 
services, in the absence of any issue 
as to their value. Cordano v. Fer- 
retti, 15 Cal. A. 670, 115 P. 657. 


62. See cases infra this note. 


[a] Contract other than that al- 
leged.—Where the proof establishes a 
contract other than that alleged by 
plaintiff, which plaintiff has by his 
own act lost the right to enforce, 
compensation will not be granted. 
Goodwin ‘v. Lyon, 4 Port. (Ala.) 297. 


[b] Compensation for services 
rendered in the support of a certain 
person has been denied on the denial 
of specific performance for lack of 
proof of the alleged oral contract for 
the sale to plaintiff of real property, 
of which specific performance was 


prayed. Shafer’s Appeal, 110 Pa. 382, 
29 A. 365. 
63. See cases infra this note; and 


notes 64, 65. 


In order that eom- 
pensation may be awarded it must be authorized by 
the pleadings,®® issues,®! and proof.®? 1 
award of compensation is otherwise authorized, there 
is authority for the view that no specifie prayer 


SPECIFIC PERFORMANCE 


[58 C.J.] 1263 


[$ 613] i. Lien for Compensation o1 Damages. 
While a purchaser of real property, to whom spe- 
cific performance of the contract has been denied, 
1s not entitled to a lien on such property in respect 


of the amount recoverable as damages for the loss 


Where 


an 


under a prayer 


of his bargain,®® the court may, in a proper ease, 
impose a lien on the real property, in favor of a pur- 
chaser, donee, or other person, on denial of his prayer 
to compel the conveyance to him of such real prop- 
erty, as security for compliance with an award for 
the return of purchase money paid’;*? with an award 
for expenditures made;°% 
the value of services rendered,®® of property trans- 


and with an award for 


ferred to defendant,’° and of improvements made;71 


{a] Statutory provision as to re- 
lief under pleadings.—Under a statu- 
tory provision that in any case other 
than that in which there is no an- 
Sswer the court may grant plaintiff 
any relief consistent with the case 
made by the complaint, embraced 
within the issue, where, under such 
circumstances, the complaint specifi- 
cally to enforce an oral agreement to 
convey land authorizes an award of 
compensation for improvements, such 
relief may be granted, although there 
is no specific prayer for damages. 
peeeer v. McKellar, (Idaho) 296 P. 


64. 


65. 
254; 


Love v. Neilson, 54 N. C. 339. 


Wilkie v. Womble, 90 N. C. 
Capps’ vi, Molt, 58 INV CL 153. 


[a] Illustration.—Where, in his 
answer, defendant offered a fair set- 
tlement, under a prayer for general 
relief the court referred the matter 
to the clerk of court to state an’ ac- 
count charging defendant with pay- 
ments and crediting him with a rea- 
sonable rent. Capps v. Holt, 58 N. C. 
153. 

66. Robinson y. Campbell, (Mich.) 
192 N.W. 644; Cornwalt v. Henson, 
[1900] 2 Ch.-298. Compare Leids v. 
Penrose, 46 N. J.. Eq. 294, 19 A: 134: 
Price v. Palmer, 23 Hun (N. Y.) 504 
(where a lien was imposed). 


67. Ala.—Irvin v. Irvin, 207 Ala. 
493, 93 So. 517; Allen v. Young, 88 
Ala. 338, 6 So. 747; Oday-v. Echols, 
18 Ala. 353, 52 AmD 225. See Wil- 
liams v. Kilpatrick, 195 Ala. 563, 70 
So. 742 (defendant owner of land 


could not complain of imposition of. 


lien for difference between values of 
mares traded by plaintiff and defend- 
ant, which difference was the con- 
sideration for conveyance of land by 
defendant). 


Kan.—Thomas vy. Neloms, 104 Kan. 
866, 179 .ba 307. 


Ky.—Lowe vy. Maynard, 115 S.W. 
214; Newman v. Moore, 94 Ky. 147, 
21 S.W. 759, 15 KyL 1, 42 AmSR 343; 
Speers v. Sewell, 4 Bush 239. See 
Asher v. Brock, 95 Ky. 270, 24 S.W. 
1070, 15 KyL 634 (apparently recog- 
nizing rule). 

Mo.—Devore v. Devore, 138 Mo. 181, 
39 S.W. 68. 


N. Y.—Van Der Bent v. Gilling, 158 
App. Div. 687, 143 N.Y.S. 1082. See 
Muck v. Hitchcock, 149 App. Div. 323, 
134 N.Y.S. 271 [rev on other grounds 
212 IN. ¥.- 283, 106 NB... 75, AnnCas 
1915D 566]. But see Klim v. Sachs, 
102 App. Div. 44, 92 N.Y.S. 107 (where 
a lien was denied). 


R. I.—Scoppio v. Cannella, 45> Rol: 
155, 120 A. 867. 


Tenn.—Hilton v. Duncan, 1 Coldw. 
813. See Sneed v. Bradley, 4 Sneed 301 
(apparently recognizing rule). But 
see McNew v. Toby, 6 Humphr. 27 


{ (ien denied in case of parol contract 
for sale of land). 


Va.—McComas v. Easley, 21 Gratt. 
(62 Va.) 23. 


Sask.—O’Neill v. Drinkle, 1 
L. 402; 
Li, 394. 


[a] Interest from the date of pay- 
ment has been provided for. McCo- 
mas v. Hasley, 21 Gratt. (62 Va.) 23. 


_ [b] On rescission a lien could be 
imposed. Pilcher v. Smith, 2 Head 
(Tenn.) 208. 


[ce] Rule applied: (1) Where the 
land had been sold to purchasers with 
actual notice of plaintiff’s rights. 
Lowe v. Maynard, (Ky.) 115 S.W. 214. 
(2) Where there were partial pay- 


Sask. 
Bannerman vy. Green, 1 Sask. 


ments. Devore vy. Devore, 138 Mo. 
181, 39 S.W. 68. 
[d] Subrogation in respect of 


mortgage paid.—Where plaintiff was 
to pay off a mortgage on lands of de- 
fendant as part of the consideration 
for defendant’s conveyance of part of 
such lands and specific performance 
was refused, it was decreed that 
plaintiff should be subrogated to the 


security of the mortgage which he 
paid. Irwin v. Bailey, 72 Ala. 467. 


68. Klett v.. Klett, 175 Mich. 224, 
141 N.W. 668; Moore v. Ligon, 30 W. 
Va. 146, 3 S.I. 572. See Matthias v. 
Warrington, 89 Va. 533, 16 S.E. 662 
(lien for advance imposed). Compare 
Nelson v. Lee, 53 So. 1023. But see 
Klim v. Sachs, 102 App. Div. 44, 92 
N.Y.S. 107 (where a lien was denied). 


69. Speers vy. Sewell, 4 Bush (Ky.) 
239; Williams v. Champion, 6 Ohio 
169; Hodson v. Martin, 90 Or. 105, 
TD Me Ol. 


[a] Rule applied to services which 
enhanced the value of the land. Hod- 
Ssonuv.g Martin, «90. Or, 105, 1b Pao i 


70. Powell v. Higley, 90 Ala. 103, 
7 So. 440. : 

71. ‘U. S.—King v. Thompson, 13 
Pett 1233 0 Teds Oniiirevi 23 Cas? 
No. 13,963, 5*Cranch Cy C.93]5) Kine 
v. Thompson, 9 Pet. 204, 9 L. ed. 102. 


Ala.—Irvin v. Irvin, 207 Ala.'493, 93 
So. 517; Jones v. Gainer, 157 Ala. 
218, 47 So. 142, 131 AmSR 52; Allen 
v. Young, 88 Ala, 338, 6 So. 747; Aday 
v. Echoes, 18 Ala. 353, 52 AmD 225. 


Ida.—Barker v. McKellar, 296 P. 
196. 

Ill.—Ranson v. Ranson, 233 Ill. 369, 
84 N.E. 210. 

Mich.—Klett v. Klett, 175 Mich. 224, 
141 N.W. 668. 

Va.—McComas y. Hasley, 21 Gratt. 
(62 Va.) 23. 


{a] Parol gift.—Where _ specific 
performance of a so-called oral gift 


of, or promise to give, land is denied 
because of the uncertainty or insuf- 
ficiency of the proofs, the court may 


1264 [58 C.J.] 
and a like rule has been recognized in respect of 
compensation awarded on denial to the prospective 
lessee of specific performance of a contract to make 
a lease,’? and in respect of compensation for im- 
provements on denial to a lessee of specific perform- 
ance of a provision of the lease as to the valuation 
of improvements by arbitrators.7*® It has been held, 
however, that a hen for expenditures made in a 
futile attempt to purchase and resell the property 
involved should not be imposed.** Plaintiff, who 
renounces any desire for specifie performance which 
he could have had at the trial, is not entitled to the 
alternative judgment of foreclosure of a vendee’s 
lien where the title at that time was marketable.7*® 
Where the rental value of the lands during the pe- 
riod of plaintiff’s possession exceeds the value of 
the improvements, for which a lien might otherwise 
be allowed, the right to a hen has been denied.7® 


Damages awarded to grantor in lieu of specific 
performance of his grantee’s covenant to make eer- 
tain improvements have been made a len on the 
land conveyed.?7 


Property subject to lien. The lien usually covers 
only such land as is ineluded in the contract in- 
volved,’* but there is authority for the view that, 
for an award for the return of purchase money paid 
for real property, the court may extend the lien to 
the purchase money to be paid to defendant vendor 


establish a lien on the land in favor | 236 S.W. 30. 


of the donee, for the value of improve- 
ments made by him. King v. Thomp- W. 673 
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77. Hagins v. Sewell, (Ky.) 99 S. 


[§§ 613-615 


by a prior purchaser whose contract is upheld.’® 


Pleading. A prayer for general relief authorizes 
the imposition of a lien in a proper case.*° 


[§ 614] F. Relief in Lifetime of Promisor as to 
Agreement To Devise or Bequeath. Although an 
agreement to make a will may not be specifically en- 
forced during the life of the party agreeing to exe- 
cute the will,*! on his repudiation of such an agree- 
ment by denying its existence or by disposing of 
the property to be willed, a cause of action may 
accrue for the enforcement of the agreement through 
analogous relief.8? The agreement may be indirectly 
enforced during the promisor’s lifetime, by a decree 
canceling a conveyance made by him to another in 
violation of the agreement,®* or a decree that the 
grantee in such conveyance hold the title subject to 
the purposes of the agreement;** by an injunction 
against conveying the property®® or against mak- 
ing a will devising the property in violation of the 
agreement ;%° or by a decree that the promisor hold 
the property in trust for his own use during his 
life, with remainder in fee to complainant or his 
heirs;8* or that on performance or readiness to per- 
form by plaintiff he will be entitled to the land on 
the death of the promisor.*® 


[§ 615] G. Relief to Defendant—l, On Grant of 
Specific Performance—a. In General. The decree 


[a] Promise by parents; enforce- 
ment after death of father.—Where a 
contract was made between parents 
and a son that if he would live with 


son, 13 Pet. 128, 10 L. ed. 91 [rev 23 
Hie CacliuNou-3.900,) p.©ranche@ C293); 
King v. Thompson, 9 Pet. (U. S.) 204, 
9 L. ed. 102. Compare Millard y. Har- 
vey, 34 Beav. 237, 55 Reprint 626 (lien 
for expenditures for ordinary repairs 
denied). 


72. Superior Oil & Gas Co. v. Meh- 
lin, 25 Okl. 809, 108 P. 545, 138 AmSR 
942. 


[a] Tlustration.—Where a _ lease 
sought to be specifically enforced is 
found to be such as not to support a 
decree of specific performance, but 
there is no fraud, and plaintiff has 
paid a money consideration thereon, 
and in good faith entered thereunder 
and made valuable and lasting im- 
provements, the court in denying spe- 
cific performance will decree it a 
lien upon the premises for compensa- 
tion awarded. Superior Oil & Gas Co. 
v. Mehlin, 25 Okl. 809, 108 P. 545, 138 
AmSR 942. 


73. Ranson v. Ranson, 233 Ill. 369, 
84 N.E. 210; Duckett v. Duckett, 71 
Md. 357, 18 A. 535; Cooper v. Wells, 
ENG) Aa L0e 


74. Lauderdale Power Co, v. Per- 
ry, 202 Ala. 394, 80 So. 476. 


75. Thau & Trupin Constr. Co., Inc. 
v. McBride Realty Co., Inc., 231 App. 
Div. 764, 245 N.Y.S. 689. : 


76. Hinkle v. Hinkle, (Mo.) £36 S. 
Ww. 30. 
[a] Thus, where plaintiff lived on 


defendant’s farm under an alleged 
oral contract to convey land to him 
jin return for support during the re- 
mainder of her life, and the rental val- 
ue of the land in his possession equal- 
ed or exceeded the value of the im- 
provements made by plaintiff, the 
jand will not be charged with a lien 
in his favor for the value of the im- 
provements. Hinkle v. Hinkle, (Mo.) 


78. Van Eenennaam y. Reyerse, 240 
Mich. 454, 215 N.W. 389. 


_ fa] IWustration.—Plaintiff, seek- 
ing specific performance of a contract 
for the sale of land to him, was er- 
roneously given a lien on land other 
than that covered by the contract in 
the event defendant failed to per- 
form a contract for the purchase by 
defendant from a third person of the 
land sold to plaintiff and of the land 
on which the lien was impressed. 
Van Eenennaam y. Reyerse, 240 Mich. 
454, 215 N.W. 389. 


79. Buccilli v. 
393, 204 N.W. 130 


[a]  Illustration.—Where A _ con- 
tracted to purchase a lot and a frame 
building to be erected thereon, from 
P, a subsequent oral agreement for-a 
brick building was a modification of 
the original agreement, and the extra 
cost became part of the purchase 
price, and where a subsequent pur- 
chaser was refused specific perform- 
ance but was allowed compensation 
for purchase money paid, the lien de- 
creed would attach to the full pur- 
chase price payable under the con- 
tract as so modified. Buccilli v. Pad- 
gen, 231 Mich. 393, 204 N.W. 130. 


80. Kirksey v. Means, 42 Ala. 426. 
See Williams v. Kilpatrick, 195 Ala. 


Padgen, 231 Mich. 


. 563, 70 So. 742 (relief granted under 


general prayer); Matthias v. War- 
rington, 89 Va. 533, 16 S.B. 662. 


[a] Gien on personal property.— 
Under a prayer for general relief, 
the court may declare and enforce 
a lien on personal property, created 
by the contract involved. Kirksey vy. 
Means, 42 Ala. 426. 


81. See supra § 310. 


82. Chantland v. Sherman, 


14 
Iowa 352, 125 N.W. 871. ; 


For later cases, developments and changes in the law see Annotations, 


them on the farm and support them 
he should have the land at their death, 
and he was placed in possession and 
continued therein until his father’s 
death, eighteen years thereafter, the 
rents and profits were devoted to the 
support of the parents until the death 
of the father and after that to the 
support of the mother, and he paid the 
taxes and made lasting improvements, 
he was entitled to a deeree declaring 
him to be the owner of the land sub- 
ject to the rights of the mother to the 
rents and profits during life, and to 
the condition that he continue to per- 
form the terms of the contract dur- 
ing her life. Taylor v. Taylor, 79 Kan. 
16D OSE PSH 45 


_83. Hogan v. Hogan, 187 Mich. 278, 
153 N.W. 678; Bird v. Pope, 73 Mich. 
483, 41 N.W. 514; Davison v. Davison, 
V3 Ne Jada. 2468 


84. Whitney v. Hay, 15 App. (D. 
Cy) 164 att 845 Us S877, pede SCtanens 
45 L. ed. 758]; Teske v. Dittberner, 
65 Neb. 167, 91 N.W. 181, 101 AmSR 
ce ne seat oe 98 N.W. 57, 113 

m ; an Dyne vy. Vreel 
11 N. J. Ba 370, —— ee 


85. Whitney v. Hay, 15 App. (D. 
C.) 164 [aff 181 U.S. 77, 21 Sict. 537, 
45 L. ed. 758]; Hogan v. Hogan, 187 
Mich. 278, 153 N.W. 678; Carmichael 
v. Carmichael, 72 Mich. 76, 40 N.W. 
173, 16 AmMSR 528, 1 LRA 596: PAnear 
v. Pultz, 43 N. J..Eq. 440, 11 A. 123% 


86. Duvale v. Duvale, 54 N. J. Ea. 
581, 35 A. 750 [rev on other erouras 
56 N. J. Eq. 375, 39 A. 687, 40 A. 440]. 


87. Gupton v. Gupton, 47 Mo, 87: 
Duvale v. Duvale, 54 N. J. Eq. 581 a 
A. 750 [rev on other grounds 56 N. J 
Eq. 375, 39 A. 687, 40 A. 440]. ail 


88. Davison vy. Davi 
Eq. 246. ao ae 


same title and section number, 


§§ 615-616] 


must provide for full performance by plaintiff,8® and 
if there are acts to be done on plaintiff’s part before 
he is entitled to performance by defendant, the de- 
cree should be so framed that defendant cannot be 
compelled to perform except on the condition that 
So, under the terms of 
particular contracts, the decree should require con- 
current performance by the parties.°! 


plaintiff do such acts.9° 


Cancellation of contract. 


from further vexation on it.®? 


Reformation of contract. Where, in an action for 


8g9. U. S.—Cronin v. Moore, 210 F. 
PAB), AVA: OGY N GIE, 

Ala.—Kight v. Luke, 69 Ala. 423. 

Ark.—Barrett v. Durbin, 106 Ark. 
Sou, 15a 1S: W. 265; Holman. v. Low- 
rance, 102 Ark. 252, 144 SW 190 [quot 
Cyeq: 

Det.—U. S. Fire Apparatus Co. v. 
G. W. Baker Mach. Co., 10 Del. Ch. 


421, 95 A 294 [rev on other grounds 
97 A. 613]. 


Ga.—Smith v. David, 168 Ga. .511, 
148 S.E. 265. 


Decne nO. v. Gadsby, 175 N.E. 


N. J.—Smith v. Smith, 84 N. J. Eq. 
299, 938 A. 890. 


N. C.—Crawford v. Allen, 189 N. C. 
434, 127 S.E. 521. 


Oh.—Owens vy. Hall, 13 Oh. St. 571. 


Wyo.—Freeburgh vy. Lamoureux, 15 
Wyo. 22, 85 P. 1054. 


See Maffett v. Thompson, 32 Or, 546, 
52 P. 565, 53 P. 854 (lessee must pay 
arrears of rent); Burleson v. Burle- 
son, 15 Tex. 423 (court authorized to 
vest in defendant one half of head- 
right, one half of which was claimed 
by plaintiff). 


[a] Provision for care and main- 
tenance.—Romary v. Romary, 91 Kan. 
240, 137 BP. 982 [mod to permit addi- 
tional relief and reh den 91 Kan. 921, 
139 P. 489]. 


[b] Payment of disconnected 
claims may, by the contract, be made 
a condition precedent. Kight v. Luke, 
69 Ala. 423. 


90. U. S.—Henry L. Doherty & Co. 
v. Rice, 186 F. 204 [aff 184 F. 887, 107 
CCA 202]. 


Ark.—Holland v. Lowrance, 102 
Ark. 252, 144 S.W. 190 [quot Cyc]. 


Colo.—Gilpin v. Watts, 1 Colo. 479. 

Ida.—Olympia Min. Co. v. Kerns, 13 
LG sik, Sie dee ae 

Ill.—Thayer v. Wilmington Star 
Min. Co., 105 Ill. 540. 

Ky.—Orear v. Tanner, 1 Bibb 237. 


N. Y.—Birdsall v. Waldron, 2 Edw. 
315. 


Tenn.—Doherty  v. 
PennwChe Zo: 


Va.— Watts v. Kinney, 3 Leigh (30 
Via) 272, 23) Amp! 266. 


[a] Conveyance by plaintiff ven- 
dor.—Gilpin v. Watts, 1 Colo. 479; 
Birdsall v. Waldron, 2 Edw. (N. Y.) 
315; Watts v. Kinney, 3 Leigh (30 
Va.) 272, 23 AmD 266. 


[b] Clerk of court custodian of 
deed.—In a suit by the vendor, it is 


[58 C. J.—80] 


Stevenson, 3 


On granting specific 
performance, the court may properly direct plain- 
tiff to deliver up the contract for cancellation in 
order that defendant performing may be protected 
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ditions as will 
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the specific performance of a contract, plaintiff re- 
fuses to submit to a decree for reformation as prayed 
for by defendant, and to perform the contraet as 
reformed, the court may dismiss the action.®? 


[§ 616] b. Imposing Conditions Not Provided for 
by Contract in General. 
cific performance may prescribe in decree such con- 


The court in awarding spe- 


do equity between the parties.®* 


Where, because of mistake, the happening of an un- 
foreseen contingency, or other equitable consider- 
ation affecting the subject matter of the suit, a lit- 
eral enforcement of this contract would be produe- 
tive of undue hardship, the court may usually grant 


relief on condition that plaintiff assent to such mod- 


proper for the decree to make the 
clerk of the court custodian of the 
deed, to be delivered to the vendee on 
payment of the purchase money. Cor- 
bus v. Teed, 69 Ill. 205. 


[ec] Conditional decree held erro- 
neous in not reserving to the court 
to determine the sufficiency of the 
performance by the vendor plaintiff 
see Jarman v. Davis, 4 T. B. Mon. 
Csy.) e115. 


[d] Idle or useless provision.—A 
decree for vendor was not erroneous 
for failing to provide when posses- 
sion was to be delivered where de- 
fendants had refused to take posses- 
sion or recognize the contract as 
valid. Midkiff v. Glass, 139 Va. 218, 
123 S.H. 329. 


[e] Bond election.—In an action 
to enforce a provision in a waterworks 
franchise, giving the city a right to 
purchase, the court cannot order a 
bond election, but may require pay- 
ment to be tendered within a reason- 
able time fixed by it. Bremerton v. 
Bremerton Water & Power Co., 88 
Wash.'362) 153) P. 372° 


91. Gadsby v. Gadsby, (Mass.) 175 
N.E. 495. 
[a] Exchange of stock.—Cazier v. 


Mohr, 197 Ill. A. 550. 
92. Gilchrist v. Buie, 21 N. C. 346. 


[a] Surrender of bond for title.— 
Hardin v. Neal Loan, etc., Co., 125 Ga. 
820, 54 S.B. 755. 


93. Cuthbertson v. Morgan, 149 N. 
C. 72, 62 S.E. 744. 


94. Fambroush v. Townson, 204 
Ala. 251, 85 So. 476; Wolf v. Lawrence, 
276 Ill. 11, 114 N.E. 567; Skidmore v. 
Heavitt, 73) Ok 19659175 BP. 503; Rist 
v. Porter, 192 Wis. 218, 212 N.W. 275, 


[a] Where contract is ambiguous, 
the party seeking performance has 
little ground for complaint as to the 
terms on which specific performance 
is granted. City of Bremerton v. 


Bremerton Water & Power Co., 88 
Wishes O2,iek oye ice: 
95. U. S.—Willard v. Tayloe, 8 


Wall. 557, 19 L. ed. 501; King v. Ham- 
ilton, 4 Pet: 311) °% L. ed. 2694" City of 
La Follette v. La Follette Water, 
Light & Telephone Co., 252 F. 762, 
164 CCA 602; Cronen v. Moore, 210 F. 
239, 127 CCA 57; Westinghouse Air- 
Brake Co. v. Chicago Brake, etc., Co., 
Sop Ey ASO. 


Ga.—Hardeman v. Pllis; 162 Ga. 
664, 1385 S.E. 195; Kirkland v. Down- 
ing, 32 S.E. 632. 


Iowa.—King v. Raab, 123 Iowa 632, 
99 N.W. 306. 


Mass.—Barrell v. Britton, 258 Mass. 
383), 0055 ON. Es 193. 


ifications or conditions as justice requires,®® espe- 


N. J.—Behr v. Hurwitz, (Ch.) 105 
A. 486; Brisbane v. Sullivan, 83 N. J. 
Eq. 182, 93 A. 705 [rev on other 
grounds 99 A. 197]. 


Oh.—Wald v. Bien, 14 OhNPNS 145. 


Wis.—Rist v. Porter, 192 Wis. 218, 
212 N.W. 275. 


Ont.—Maloughney v. Crowe, 26 Ont 


ER 579, 22--OntwN. 6355 «3 Ontwin 
1488. 
[a] Ilustrations.—(1) Where the 


tract sold was much larger than either 
party thought, and a decree was given 
only on condition that plaintiff pay 
pro rata for the surplus land. King v. 
Hamilton, 4 Pet. (U. S.) 311, 7 L. ed. 
869. (2) Where the agreement was 
to accept in satisfaction of defend- 
ant’s judgment against plaintiff provi- 
sions made for plaintiff’s creditors in 
a deed of trust, and defendant was ig- 
norant that time had elapsed in which 
creditor might have the benefit of the 
deed of trust, specific performance of 
the agreement was directed only on 
condition that defendant should be al- 
lowed to come in under the trust 
deed. Mechanic’s Bank v. Lynn, 1 Pet. 
CUS S:) 376,50 i eds 135.) 9G) elain= 
tiff has been required to reimburse 
defendant for a street assessment un- 
expectedly laid upon the property. 
King v. Raab, 123 Iowa 632, 99 N.W. 
306. (4) Provision has been made for 
an unforeseen contingency. Wright 
v. Vocalion Organ Co., 148 F. 209, 
WOE CCAS 183 Sire Uo Es oon Co): 
In decreeing specific performance 
against a city of a contract for hy- 
drants and street lights, which has a 
number of years to run, the court may 
properly impose certain conditions, 
including conditions as to the relo- 
eation of certain hydrants and street 
lights. City of La Follette v. La Fol- 
lette Water, Light & Telephone Co., 
252 F. 762, 164 CCA 602. (6) Equity, 
in a decree of specific performance of 
a contract for exchange of real es- 
tate, could require plaintiff to put a 
water system on land to be conveyed 
by plaintiff in good working order, in 
accordance with his representation, 
and deposit with the clerk an affidavit 
that he had done so. Gage v. Leslie, 
117 Kane 399s) 2380 MPs 8405 (7) Asta 
condition to his. right to a decree, 
plaintiff must surrender his claim for 
a warranty deed from the vendors, 
who were merely life tenants, or sub- 
mit himself to a perpetual injunction 
against suing for violation of any of 
the vendor’s covenants touching the 
land where plaintiff purchaser was de- 
creed compensation based on the fact 
that defendant vendor had only an 
estate per autre vie, although he had 
contracted to convey a fee. Brisbane 
Ve Sullivan, S3iNw Jos LS2 937A 705, 
[rev on other grounds 99 A. 197]. 


[b] Terms not expressed in writ- 
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cially where defendant demands such relief®® or 
where he asks for a settlement of the equities be- 
tween the parties and the cause has proceeded to a 
hearing on that theory.°7 It has been held, how- 
ever, that conditions may not be imposed where 
no issue in respect thereof has been raised by the 
pleadings,®* and plaintiff in a suit to compel spe- 
cific performance of a decedent’s contract to devise 
certain real property and to bequeath certain per- 
sonal property to plaintiff may not be required to 
surrender the personal property which had been be- 
queathed to him as a condition of the conveyance of 
the real property to him.®® While there is appar- 
ently authority to the contrary,’ plaintiff cannot be 
compelled, as a condition to obtaining specific per- 
formance, to discharge a claim against him growing 
out of an entirely distinct transaction, or not ¢con- 
nected with the subject matter of the suit.? 


Relief of plaintiff from forfeiture. In a purchas- 
er’s action on a contract of sale of land, forfeited 
by reason of default, equitable conditions under 
which he may be relieved of the forfeiture may be 
imposed.* 


[§ 617] c. Damages Recoverable by Defendant. 
In a suit by the vendor for specific performance, the 
court in the exercise of its ancillary jurisdiction 
and as a condition to granting specific performance 
may award damages sustained by defendant pur- 
chaser arising from the acts of plaintiff and his 
agents respecting the subject matter of the con- 
tract.* So, also, the right of defendant purchaser 


ten agreement.—(i) Where defendant Ly 
as part of a compromise and settle- | 356. 
ment of a suit for breach of mar- 
riage promise insisted on, and com- 2. 
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Secrest v. McKenna, 20 S. C. Eq. 
See Evans v. Belmont Land Co., 
92 Tenn. 348, 21 S.W. 670. 


U. S.—Cronen v. Moore, 210 F. 


[§§ 616-618 


for compensation for deterioration resulting from 
plaintiff vendor’s wanton withholding of posses- 
sion has been recognized.* Damages to defendant 
purchaser due to the vendor’s delay as to convey- 
ing the premises, which are so speculative as to 
make it impracticable to forecast them, are not re- 
coverable;* and there is authority for the view 
that a court of equity has not the adequate machin- 
ery to compute the alleged damages suffered by de- 
fendant purchaser for loss of profits due to delay 
on the part of the vendor in conveying the premises.” 
Where there was no sufficient reason for defendant 
purchaser’s refusal to accept title to the property, 
he may not recover damages for alleged loss of prof- 
its due to the lack of certain improvements on the 
premises. For a breach of an express warranty 
as to the condition of personal property received 
by defendant vendor as part of the consideration 
for the conveyance of land, he may recover dam- 
ages in connection with a decree for specific per- 
formance.®2 The court may render an affirmative 
judgment in favor of defendants for damages 
through delay in performance where the facts are 
alleged in defendant’s answer, although they are 
not set up by way of counterclaim or cross com- 
plaint.?° 


[§ 618] d. Relief in Respect of Expenditures and 
Advances by Defendant.'t The court may, where 


the equities between the parties so demand, require — 


that defendant. be reimbursed or compensated for 
expenditures or payments made by him,?? as, for 


[a] Rule applied where defendant 
claimed damages arising out of inter- 
ference with his possession and en- 
joyment of the premises. Nagle v. 
Newton, 22 Gratt. (63 Va.) 814. 


plainant agreed to furnish, a certif- 
jieate retracting certain assertions 
against her character by relatives of 
complainant and certifying to defend- 
ant’s good character, complainant 
was not entitled to specific perform- 
ance without furnishing such state- 
ment, although the requirement was 
not part of the written contract of 
settlement. Cronen v. Moore, 210 F. 
239, 12% CCA 57. (2), Where, under 
the contract, plaintiff purchaser is 
entitled to a deed before all payments 
are made, as a condition of granting 
the relief, plaintiff has been required 
to assume existing mortgages and to 
protect defendant in respect of future 
taxes and insurance on the property. 
Barrell v. Britton, 258 Mass. 383, 155 
INGE Oe 


96. Humpfner v. Beers, 171 App. 
Div. 184, 157 N.Y.S. 345 [aff 224 N. 
We 06805 121 IND S 73. 


[a] Renewal covenant in lease.— 
A tenant may be required as a con- 
dition to enforcing his deceased land- 
lord’s renewal covenant 2gainst the 
latter’s trustees to permit insertion 
of a negative stipulation preventing 
his acquiring any easement in other 
lands of the estate. Humpfner v. 
Beers; 171 App. Divi 184) 157 NVY.S. 
345 [aff 224 N. Y. 681, 121 N.E. 873]. 


97. Mausert v. Feigenspan, 68 N. 
J. Eq. 671, 64 A. 801 [aff 68 N. J. Eq. 
671, 63 A. 610]. 


98. Gettins v. Boyle, 184 App. Div. 
499, 171 N.Y.S. 711, 186 App. Div. 966, 
173 N.Y.S. 966. 


99. Eastman v. Hastman, 117 Me. 
276, 104 A. 1. 


: 163 N.W. 946, 165 N.W. 633. (4) The 
For later cases, developments and changes in the law see Annotations, same title and section number 


239, 127 CCA 57. 


Ala.—Pulliam v. Owen, 25 Ala. 492. 
See Kight v. Luke, 69 Ala. 423 (ree- 
ognizing rule). 

Cal.—Meridian Oil Co. v. Dunham, 
5 Cal. App. 367, 90 P. 469. 

Ill.—Stewart v. Metcalf, 68 Ill. 109. 


Mich.—Putnam vy. Tinkler, 83 Mich. 
628, 47 N.W. 687. 


Minn.—Thompson vy. Winter, 42 
Minn. 121, 438 N.W. 796, 6 LRA 236. 


N. Y.—Seaman v. Van Rensselaer, 
10 Barb. 81. 


Tex.—Cook v. Cook, 77 Tex. 85, 13 
S.W. 847. 


Eng.—Gibson v. Goldsmid, 5 De G. 
M. & G. 757, 54 EngCh 595, 43 Reprint 


1064 [rev 18 Beav. 584, 5 gil 
oon 2 Reprint 
[a] Rule applied to: (1) Inde- 


pendent account between the parties. 
Putnam vy. Tinkler, 83 Mich. 628, 47 
N.W. 687. (2) Vendee’s trespass on 
other land of vendor. Pulliam v. 
Owen, 25 Ala. 492. (3) Default in 
performance of separate contract. 
Stewart v. Metcalf, 68 Ili. 109. (4) 
Independent claim which cannot be 
enforced by reason of plaintiff’s in- 
solvency. Thompson y. Winter, 42 
Minn. 121, 43 N.W. 796, 6 LRA 236. 


3. Hubbell v. Ohler, 213 Mich, 
181 N.W. 981. sate 


[a] Costs of proceedings to - 
force forfeiture.-Stickney” Vv. Pare 
menter, 35 Mich. 237. 


4. Nagle v. Newton, 
Wa vests n, 22 Gratt. (63 


ost Phillup v. Silvester, L. R. 8 Ch. 


6. Phillips v. Phillips, (N. J. Ch.) 
122 A. 620. 


Ze Phillips ... Phillips, .<N. Jo:Chm 


122 A. 620. 
8. Phillips v. Phillips, supra. 


9. Donnell v. Smith, 123 Me. 235, — 


122 A. 572. 


10. Cornblith v. Valentine, 
294 P. 1065. 


11. Adjustment as to: 


(Cal.) 


Feats and profits see supra §§ 594— 


monn and assessments see Supra § 


12. Stacy v. Feltner, 142 Ky. 754 
135 S.W. 276; Stack v. Hickey 151 
Wis. 347, 188 N.W. 1011. 


[a] Illustrations.—(1) Defend- 
ant vendor may he granted a reason- 
able cost of repairs and improvements. 
Lidikevicz v. Kopala, 315 Tll. 404, 146 
N.E. 461; Barsht v. Tagg, [1900] 1 
Ch. 231. (2) A recovery may be per- 
mitted of a payment made by defend- 
ant to plaintiff in the belief that an 
oral agreement to rescind the contract 
to convey, which was afterward en- 
forced, was valid. Stacy vy. Feltner 
142 Ky, 754, 135 S.W. 276. (3) The 
decree in an action by the purchaser 
should provide for reimbursement to 
the vendor for paying an obligation 
which the purchaser had expressed 
willingness to assume and which he 
did not claim made the title defective. 
Ogooshevitz v. Arnold, 197 Mich. 203, 


§§ 618-619] 


example, the vendor should be reimbursed for re- 
pairs and improvements which he was allowed by 
the terms of the contract to make at the purchaser’s 
expense or which he made with his consent, or 
which were made during the negotiations leading to 
the contract and payment of which was provided 
for in the contract.1* Defendant vendor may be 
reimbursed for expenditures rendered necessary by 
default of plaintiff purchaser in paying the purchase 
price.*® So provision should be made for the re- 
funding of advances made by the vendor under 
the contract,'® but provision should not be made 
for improvements voluntarily made by the vendor 
without notice to, or request from, the purchaser!? 
or over the protest of the purchaser,'® nor should 
he be allowed for improvements on other lands which 
have enhanced the value of the land sold,!® or for 
unprovements made beyond the sum named in the 
contract, or after defendant, wrongfully withhold- 
ing possession, received notice from plaintiff.2° De- 
fendant vendor who is in default cannot recover for 
the expense of repairs made in maintaining the prop- 
erty while in default.21 The vendor should not be 
reimbursed for expenditures rendering the title that 
to which plaintiff is entitled under his contract.22 
On enforcing an option to purchase contained in a 


vendor is entitled to payment of sums 14. 


paid for either principal or interest on 
mortgages, the amount of which the 
purchaser was entitled to deduct from 
the purchase price. Lidikevicz v. 
Kopala, supra. (5) A sum paid bya 
defendant vendor to remove tax en- 
cumbrances where plaintiff purchas- 
er was in possession and hound to pay 
the taxes may be declared a lien on| 73 A. 422. 
the land. Lillie v. Case, 54 Iowa 177, [a] 
66 N.W. 254. (6) On _ specific en- 
forcement by a lessee of an agreement 
permitting purchase of the premises 
_ the owner may be allowed for perma- 
nent improvements made after the 
agreement. Mentlikowski v. Wisniew- 
ski, 173 Mich. 642, 139 N.W. 874 (such 
as pavements and sidewalks); Behr 
v. Hurwitz, 90 N. J. Eq. 110, 105 A. 


[a] 


15. St. 


ums, water rents, 


16. 
452; 
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Crossland v. Hart, 
App.) 234 S.W. 558. 


Pleading.—Recovery may be 
had, even though right thereto is not 
specifically pleaded. 
Hart, (Tex. Civ. App.) 234 S.W. 558. 


Catholic Church v. Baron, (N. J. Ch.) 


For example, the vendor may 
be allowed the interest on expenses of 
obtaining loans and insurance premi- 
and necessary at- 
torney’s fees paid by him. 
the Baptist Greek Catholic Church v. 
Baron, (N. J. Ch.) 73 A. 422. 


Campbell v. Lear, 2 Bibb (Ky.) 
Rosenberger v. Jones, 
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lease the lessor cannot be reimbursed for expendi- 
tures made in making premises tenantable or habit- 
able for plaintiffs.2* The purchaser who has fully 
performed his contract to pay a particular sum and 
to release the premises from a mortgage need not 
repay to the vendor interest paid by him on the 
mortgage not induced by any request or conduct 
on the part of the purchaser.?* In some eases the 
propriety of granting reimbursement to defendant 
for voluntary expenditures beneficial to the property 
involved, has been recognized.25 Fire insurance 
premiums must be repaid to the vendor by a pur- 
chaser who collected a balance of the purchase price 
from insurer.” 


Lien. Where defendant is entitled to reimburse- 
ment for advances, they may be made a lien on 
the land involved.?7 


[§ 619] e. Payment, or Security Furnished, by 
Purchaser**—(1) In General. While the court may 
not require the purchaser of real property in a suit 
by him to pay an amount in excess of that fixed by 
the contract,?® the decree may and usually must 
provide for full payment of what is due under the 


to recover expenditures in perfecting 
title, nor permitted to .convey less 
than the whole title which he held. 
American Cedar & Lumber Co. v. 
Gustin, 236 Mich. 351, 210 N.W. 300. 


(Tex. Civ. 


Crossland v. 


23. Mentliowski v, Wisniewski, 173 
John’ the ‘Baptist Greek Mich. 642, 139 N.W. 874. 
24 Bateman v. Hopkins, 161 N. C. 


220, 76 S.E. 731. 


25. Benson v. Cutler, 55 Wis. 107, 
10 N.W. 82, 66 Wis. 305, 28 N.W. 134. 


[a] Contrary to order.—The ven- 
dor has been reimbursed for money 
expended in good faith, although con- 
trary to the orders of the vendee. 
Benson v. Cutler, 53 Wis. 107, 10 N.W. 
82, 66 Wis. 305, 28 N.W. 134. 


St. John 


118 Mo. 


486 (improvements ordered under sub- 
sequently enacted tenement house 
act). (7) Repayment may be made 
to defendant from the rent of a sum 
expended to get a former tenant to 
vacate where specific performance of 
the contract to lease is decreed against 
a lessor and subsequent lessee with 
notice. Louis K. Liggett Co. v. Rose, 
152 Md. 146, 136 A. 651. 


13. Eastman vv. Simpson, 139 
Mass. 348, 1 N.E. 346; Adrian v. Re- 
public Finance Corp., (Mo.) 286 S.W. 
95, 100 [quot Cyc]; Bell v. Bradner, 
31 N. J. Eq. 47; Mead v. Martens, 21 
App. Div. 134, 47 N.Y.S. 299 [aff 162 
Ne Yeu626), 57° NB? L107]. -See’ De 
Walsh v. Braman, 160 Ill. 415, 43 N.E. 


597. 


[a] For example, a son to whom a 
father had agreed to transfer a part of 
a lot must repay moneys advanced 
by the father for improvements and 
purchase price. Wally v. Wally, 286 
Pa. 413, 133 A. 627. 


[b] Removal of buildings.——-The 
court may, on motion, allow the ven- 
dor to remove buildings which he had 
erected upon the land under a claim 


of right. Fitzgerald v. Clark, 6 Gray 
(Mass.) 393. 
[c] Statement of account as to im- 


provements see Benson v. Cutler, 66 
Wis. 305, 28 N.W. 134. 


559, 24 S.W. 203; Dodge vy. Miller, 81 
Hun 102, 30 N.Y.S. 726. See Cana- 
joharie, etc., Church v. Lerber, 2 Paige 
(N. Y.) 43 (advances made by defend- 
ant before plaintiff's incorporation). 


17. Blankenhorn v. Edgar, 193 
Iowa 184, 186 N.W. 893. 


fa] Building destroyed by fire.— 
Where the contract provided that de- 
struction of improvements should be 
the loss of the purchaser, to whom 
insurance should be paid, plaintiff 
purchaser should not be charged with 
the cost of rebuilding a barn de- 
stroyed by fire. Blankenhorn vy. Ed- 
gar, 193 Iowa 184, 186 N.W. 893. 


18. Adrian v. Republic Finance 
Corp., (Mo.) 286 S.W. 95. 
19. Locander v. Lounsbery, 24 N. 


J. Eq. 417 [rev 25 N. J. Eq. 554]. 


20. Alston v. Connell, 145 N. C. 1, 
58 S.B. 441. 


21. Pearce v. Third Avenue Im- 
provement Co., 221 Ala. 209, 128 So. 
396. 

22. American Cedar and Lumber 
Co. v. Gustin, 236 Mich. 351, 210 N.W. 
300. 

[a] Purchaser with notice.—Pur- 
chaser of land, who was required to 
convey to prior purchaser, of whose 
rights he had notice, was not entitled 


[b] In Louisiana (1) under Civ. 
Code § 501, where the lessor of oil 
lands only had part interest in land 
and the lessee was prevented from be- 
ginning operations within the time re- 
quired by the lease, and after the ex- 
piration of such time the lessor and 
his co6wners put down a well and pro- 
duced oil, the lessor’s interest in the 
oil well and oil should not be given 
over to the lessee in an action for 
specific performance, without the lat- 
ter being required to reimburse the 
expenses incurred by the lessor in put- 
ting down the well. Gulf Refining Co. 
of Louisiana v. Hayne, 148 La. 340, 
86 So. 891. (2) Such relief could not 
be extended to defendant, where no 
demand therefor was contained in the 
answer (Gulf Refining Co. of Louis- 
iana v. Hayne, 148 La. 340, 86 So. 891), 
(3) but under a prayer for equity the 
right to urge it in another suit should 
be reserved (Gulf Refining Co. of 
Louisiana v. Hayne, supra). 


26. Godfrey v. Alcorn, 215 Ky. 465, 
284 S.W. 1094, 51 ALR 925. 


27,  Kluharty. ve Beatty, 14. Wives 
514. 
28. Determination of amount see 


supra § 577. 
Sale for payment see supra § 588. 


29. Rousech v. Schindler, 7 Terr. 
Tr 925 
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contract,®° including interest.** 


the contract otherwise provides. 


hand, it is error to dismiss the purchaser’s bill and 


30. U. S.—Rogers v. Hinckle, 249 


FF. 548, 161 CCA 474. 

Ala.—Alexander v. Abernathy, 215 
Ala. 41, 108 So. 849; Zirkle v. Ball, 171 
Ala. 568, 54 So. 1000. 


Ark.—Holman v. Lowrance, 
Ark. 252, 144 S.W. 190. 


Cal.—Allen v. Dailey, 92 Cal. A. 308, 
268 P. 404. 

Tll.—Lidikeviez v. Kopala, 315 Ill. 
404, 146 N.E. 461; Thayer v. Wilming- 
ton Star Min. Co., 105 Ill. 540; Allison 
ao Clarkw le Toa. 

Iowa.—Roberts v. Campbell, 59 
Towa 675, 13 N.W. 846; Jones v. Alley, 
4 Greene 181. 

Kan.—Baskin v. Strang Land Co., 
104 Kan. 320, 179 P. 356. 

Ky.—Brewer v. Peed, 7 J. J. Marsh. 
230; Sibert v. Kelly, 6 T. B. Mon. 669; 
Logan v. McChord, 2 A. K. Marsh. 224. 


Miss.—Cook v. Reynolds, 58 Miss. 


102 


243; Stone v. Buckner, 20 Miss. 73. 
Mo.—Delassus v. Poston, 19 Mo. 
425. 


N. Y.—Wheeler v. Wheeler, 2 N.Y.S. 
496. 

N. C.—Hooper v. Davies, 166 N. C. 
236, 81 S.E. 1063; Burnap v. Sidberry, 
108 N. GC: 307, 12 S.E. 1002. 


Oh.—Huntington v. Rogers, 9 Oh. 


St. 511; Hutcheson v. McNutt, 1 Oh. 
14; Taft v. Leavitt, Wright 389. 

Pa.—Wally v. Wally, 286 Pa. 413, 
133 A. 627. 


SiC.—bBourke va Bocquet, 17 S.C: 
Eq. 142. 

S. D.—Phillis v. Gross, 39 S. D. 434, 
164 N.W. 971. 


Tex.—Hickman v. Withers, 83 Tex. 
575, 19 S.W. 138; Davison v. Poole, 65 
Tex? 376: "Daniel v Hill, 23 °Pex. 571; 
Kalklosh v. Haney, 4 Tex. Civ. App. 
118, 23 S.W. 420. 


Va.—McComas v. Easley, 21 Gratt. 
(62. Va.) 23. 


Wash.—Wintermute v. 
Washi 585, 36) 2749.0: 


W. Va.—McCully v. McLean, 48 W. 
Va. 625, 37 S.-H. 559° 


Sask.—Timmins v. Smith, 3 Sask. 
L. 264; Campbell v. McKinnon, 2 Sask. 
E345. 


[a] Unconditional decree is proper 
only when payment is proved. Logan 
v. McChord, 2 A. K. Marsh. (Ky.) 224. 


[b] Outstanding judgment for 
price does not alter the rule. Winter- 
mute v. Carner, 8 Wash. 585, 36 P. 
490. 


[ec] Mortgage notes.—Plaintiff as- 
signee of the purchaser was required 
to pay certain mortgage notes on the 
premises payable to, and owned by, 
defendant vendor, which by his con- 
tract the purchaser had agreed to pay, 
although some of the notes had at 
one time been in the hands of the pur- 
chaser and had been delivered by him 
to the defendant vendor. Thayer v. 
Wilmington Star Min. Co., 105 Ill. 540. 


[ad] Payment for extension.—Pay- 
ment of the amount due and unpaid 
as a consideration for the extension 
of the time for payment of the pur- 


Carner, 8 


It is improper to 
leave the vendor to his legal remedy for the pur- 
chase price,*? and the court usually will direct that 


a deed shall be made only after payment, unless 
s 33 
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On the other 


chase money, with interest, is proper- 


ly required. Crawford vy. Allen, 189 
N. C. 434; 127 S.E. 521. 
{e] Part of tract.—(1) In suit by 


a purchaser against his vendor for a 
part of a tract which such vendor had 
contracted to purchase from another 
defendant, the latter defendant may 
not be compelled to convey unless 
provision is made for payment of the 
amount due such defendant under its 
contract to convey. Wright v. Suy- 
dam, 59 Wash. 530, 108 P. 610 [rev 59 
Wiash: 530; 110 Posi C2) intaysunt 
to compel conveyance of a part of the 


tract of land for which payment had 


been made, under an uncertain and 
ambiguous provision of a contract for 
the sale of the whole tract, under the 
pleadings the court properly held 
plaintiff liable for the unpaid pur- 
chase price of the whole tract, and 
foreclosed the contract as an equita- 
ble mortgage. Baskin v. Strong, 104 
Kan, $20; L790. 256. 


[f] Rule applied where the agree- 
ment to convey was evidenced by a 
bond for title conditioned to convey 
on payment by the purchaser, even 
though the promissory note evidenc- 
ing the purchase price was barred by 


the statute of limitations. Cook v. 
Reynolds, 58 Miss. 243. 
[g] Undisclosed principal.—T he 


fact that the decree requires plaintiff, 
instead of plaintiff’s undisclosed prin- 
cipal, to pay an amount in cash, as- 
sume an existing mortgage, and give 
another mortgage for the balance of 
the purchase price has been regarded 
as immaterial. Allen v. Dailey, 92 
Cal. A. 308, 268 P. 404. 


[h] Sufficiency of decree.—(1) A 
decree in a suit by a purchaser to 
enforce specific performance of a con- 
tract and cancel a deed by the vendor 
to a third person, which directs the 
purchaser to pay the price on the 
tender to him of deeds by the vendor 
and the third person is not defective 
for failing to specify whether the 
vendor or the third person shall re- 
ceive the money, since it will not be 
assumed that any difference will arise 
between defendants as to which one 
the money is to go. Pace v. Cline, 22 
Colo. App. 254, 125 P. 127 [rev 59 Colo. 
138, 147 PB. 672]. (2). A decree of 
specific performance providing for 
tender of purchase price to either of 
two defendant trustees to whom the 
vendor had conveyed was proper, pay- 
ment to one being payment to both. 
Chicago Title & Trust Co. v. Illinois 
Merchants’ Trust Co., 329 Ill. 334, 160 
N.E. 597. (3) <A decree that the con- 
tract shatl be specifically performed 
means performed by both parties and 
is not erroneous for failing to provide 
for payment of consideration. Git- 
tleson v. McKnight, 75 Cal. App. 698, 
245 P. 889. (4) A decree ordering 
defendant to execute the deed ‘in ac- 
cordance with the terms of said con- 
tract” must be construed to require 
simultaneous payment and delivery 
and is not erroneous as failing to re- 


quire the purchaser to pay the bal-} 


ance remaining unpaid on delivery of 
the deed. Neidhardt v. Frank, 325 11). 
5916)" 56 NSE 69. 9 Ch) in arsuit cor 
specific performance of a contract to 
sell land, which the vendor put in the 
hands of a real estate agent for sale 
for two thousand two hundred and 


[§ 619 


require him to pay the purchase price uncondition- 
ally and so enable the vendor to collect such price 
without conveying the land.** 
requires execution of a deed before final payment, 
the deeree should generally provide security, by 
mortgage or otherwise, for the deferred payments.*? 


Where the contract 


fifty dollars but which, in order to 
obtain a commission which the vendor 
refused to pay, the agent sold for two 
thousand five hundred dollars, five 
hundred dollars of which was paid 
down, and two hundred and fifty dol- 
lars of which was paid to the own- 
er, failure of the decree to make 
final disposition of the two hundred 
and fifty dollars so received by the 
owner, which he refused to retain and 
which was in the hands of the agent, 
was not error, of which defendant 
vendor may complain, where the de- 
cree provided for full payment to him 
of what he should receive. Shaw v. 
O’Byrne, 64 Utah 139, 228 P. 570. (6) 
Decreeing payment to the attorney of 
either of two defendants, who had dif- 
ferent interests and liabilities, and 
covenants standing between them, is 
erroneous. Greene vy. Cook, 29 Ill. 
186. 


[i] Lien for the amount, due may 
be imposed on the land. Hickman y. 
Withers, 83 Tex. 575, 19 S.W. 138. 


31. Rogers v. Hinckle, 249 F. 548, 
161 CCA 474; Bourke v. Bocquet, 1 S. 
C. Eq. 142; Hickman y. Withers, 83 
Tex. 575, 19 S.W. 138; Brown v. Rob- 
erts, 17 B.C. 26,)2) DomigiR 528) sand 
cases supra note 30. 


Adjustment of interest, rents and 
pronts in general see supra §§ 594- 


32. Holman v. Lowrance, 102 Ark. 
252, 144 S.W. 190. 


33. Holman v. Lowrance, supra; 
Pleasanton v. Raughley, 3 Del. Ch. 
124; Allison v. Clark, 1 Ill. 348. 


[a] Decree held insufficient.—Hol- 


man v.,Lowrance, 102 Ark. 252, 144. 


S.W. 190. 


34. Conklyn v. Shenandoah Milling 
Cor 68 Wa Va. Sou, 470) SoBe oe 


35. Iowa.—Wamsley v. Lincicum, 
68 Iowa 556, 27 N.W. 740; Renwick v. 
Bancroft, 59 Iowa 116, 12 N.W. 801; 
Renwick v. Bancroft, 9 N.W. 367. 


Mass.—Barrell v. Britton, 258 Mass. 
883, 155 N.E. 193. But see Boston, 
etc., R. Co. v. Rose, 194 Mass. 142, 80 
N.E. 498 (work to be done by vendee 
secured by inserting agreements in 
deed, and not by conditions subse- 
quent). 


Mich.—Beardslee v. Grindley, 
Mich. 453, 210 N.W. 486. 

N. J.—Van Scoten v. Albright, 5 N. 
J. Eq. 467. iF 


Va.—Mayo v. Purcell, 3 Munf, 
Va.) 248. pa 


[a] Vendor must make title before 
the vendee executes the mortgage. 


236 


Syehy Vv. Purcell, 3" Munf, #@7 svao) 
[b] Where vendee is to furnish 


support to the vendor, the annual 

amount is to be determined by the 

court wna made a lien on the land. 
amsley v. Lincicum, 68 I 

27 NW. 740. oe eine 


[ec] Mortgage is sufficient. - 
wiles Vv. Bancroft, 59 Iowa 116, 12 Nw. 


[ad] Venlior’s lien—On decreeing 
specific performance of option requir- 
ing a warranty deed with no provision 
for security for deferred installments, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 619-621] 


The duty of payment as a condition of the decree 
remains, it has been held, although the unpaid pur- 
chase-money notes,** or notes given for the pur- 
chaser’s assignment of the contract,?? have come 
into the possession of plaintiff who seeks to compel 
a conveyance to him at a greatly reduced price. 
Where plaintiff has made substantial payment, he 
should not, of course, be required to pay a second 
time.?§ 

Payment optional with plaintiff. While a condi- 
tional decree leaving it optional with plaintiff to pay 
has been upheld where the decree also made con- 
veyance by defendant conditional on payment,?® usu- 
ally the decree should not have performance on the 
part of plaintiff optional as to him.*° 


Payment into court. The decree may properly 
direct payment into court within a specified time and 
a conveyance when such order is complied with;*! 
and a direction for payment into court for the ben- 
efit of the vendor is a sufficient protection for him.*? 


[§ 620] (2) Date for Payment.*? While, in gen- 
eral, the court should not extend the time of pay- 
ment,** it is proper for the court to fix a date before 
which payment shall be made,*® the time allowed 
to be reasonable under the circumstances;*® and, 
on compliance with the condition by the vendee, the 
vendor should be required to convey.** According 
to some cases the decree may, and usually does,*® 


a vendor’s lien on the property may 
be decreed for such amount. Beards- 


SPECIFIC PERFORMANCE 


s Viable Vine v. Whitehouse, 109 


[58 C.J.] 1269 


and should,*® provide for a denial of plaintiffs right 
to specific performance and for a dismissal of the 
suit®® or for the extinguishment of plaintiff’s right 
and interest under the contract®! in default of pay- 
ment within the time fixed in the contract, but it 
seems that fixing the date does not make plaintiff’s 
right to enforcement of the decree dependent on 
payment by the day fixed, in the absence of an ex- 
plicit declaration to that effect in the decree.°2. The 
view has also been taken that, in a suit by the pur- 
chaser, the court may direct that on plaintiff’s fail- 
ure to accept the conveyance and pay the purchase 
price, his right to specifie performance should be 
barred, and that he should deliver up the premises.®? 


[§ 621] f. Relief to Subsequent Purchaser from 
Vendor or to Other Interested Third Persons. A 
subsequent purchaser from the vendor is entitled to 
be reimbursed for his own payments from the money 
decreed to be due from the plaintiff purchaser to 
the vendor,®* and for improvements made by him,*® 
at least where such subsequent purchaser had only 
constructive notice and the improvements were made 
in good faith without protest on the part of the pur- 
chaser who seeks specific performance.®®. So, too, 
the rights of other third persons, parties defendant 
to the suit, who have an interest in the land involved, 
to a share of the purchase price have been recog- 
nized.°* <A prior grantee of the vendors under a 
deed which was ineffective because one of the ven- 


Utah 260, 109 P. 2, AnnCas1912C 407. 
49. Bateman v. Hopkins, 157 N. 


lee v. Grindley, 236 Mich. 453, 210 N.W. 


486 

36. Burnap v. Sidberry, 108 N. C. 
307, 12 S.H. 1002; Daniel v. Hill, 23 
Tex. 571. 

37. Taft v. Leavitt, Wright (Ohio) 
389. 


388. Hall v. Green, 14 Oh. 499. 
{a] 


by vendee, 


er, the vendee. 
499. 


39. Annan v. Merritt, 13 Conn. 478. 


40. Ackerberg v. Dies, 269 Ill. 392, 
109 N.E. 1021. 


41. Pleasanton v. Raughley, 3 Del. 
Ch. 124; Larson v. Ford, 252 Ill. App. 
L919: 

42. Bateman v. Hopkins, 157 N. C. 


470, 73 S.E. 133, AnnCas19138C 642. 


43. 
terms of payment in general see su- 
Dra 8h HU Ce 

44. Lombard vy. 
Mone: (on llla2 15 
(Kan) 187 P2905. 


45. 
Mand 6te., Co.109 Cal. 116,41 Py 78s. 


Del.—Pleasanton v. Raughley, 3 
Del. Ch. 124. ; 
Ill.—Hess v. Weicker, 308 Ill. 270, 


139 N.E. 405; Ackerberg v. Dies, 269 
Til. 392, 109 N.B. 1021. 


N. C.—Bateman v. Hopkins, 157 N. 
C. 470, 73 S.E. 138, AnnCas19138C 642. 

Ss. ©:—Bourke v. Bocquet, 1 S. €: 
Eq. 142. 


Tex.—Kalklosh v. Haney, 
Civ. App. 118, 23 S.W. 420. 


Chicago 


4 Tex. 


Where consideration was in- 
dorsement of certain notes to vendor 
defendant was bound to 
convey, although by his laches in tak- 
ing steps to collect the notes of the 
makers he had discharged the indors- 
Hall v. Green, 14 Oh. 


Effect of vendor’s default on 


Sinai 
Crockett v. Gray, 


Cal.—Giddings v. Seventy-Six 


Wash.—Bremerton vy. Bremerton 
Water, etc., Co., 88 Wash. 362, 153 P. 
372; Lawrence v. Halverson, 41 Wash. 
534, 83 P. 889. 


B. C.—Brown v. Roberts, 17 B. C. 
16,2 DomLR 523. 


[a] Provisions of decree.—In de- 
crees for specific performance of a 
contract for purchase, a time for pay- 
ment of the purchase money should 
be limited, or, in default, the bill dis- 
missed. In such cases also the decree 
should direct a set-off between the un- 
paid money and the costs. McDonald 
v. Elder, 3 Grant Ch. (Ont.) 244. 


46. Bateman v. Hopkins, 157 N. C. 
470, 73 S.BH. 133, AnnCas1918C 642. 


[a] Where no time was fixed, a 
delay of nine months was not unrea- 
sonable, since the vendor might have 
tendered a deed and demanded per- 
formance, at least in the absence of a 
showing of prejudice. Renwick v. 
Bancroft, 59 Iowa 116, 12 N.W. 801. 


[b] Provisions held reasonable.— 
(1) Ten days was not unreasonable 
where it was apparent that plaintiff 
did not intend to perform. Giddings 
v. Seventy-Six Land, etc., Co., 109 Cal. 
TUG Alm aion ec) enacts Ulta Oa C= 
counting and to compel execution of a 
deed in accordance with the terms of 
an installment contract for the pur- 
chase of land, where plaintiff or her 
predecessors had been in default over 
two years, and all except the last of 
the monthly installments were past- 
due, refusal to give plaintiff eighteen 
months in which to redeem or pay 
balance due was not error, no for- 
feiture being declared and plaintiff 
being granted an extension of sixty 
days in which to make payment. 
Steele v. Burrows, 118 Kan. 90, 233 P. 
1027. 


47. Bateman v. Hopkins, 157 N. C. 
470, 738 S.E. 188, AnnCas1913C 642. 


48. Le Vine v. Whitehouse, 37 


C. 470, 73 S.B. 133, AnnCasl913C 642? 
See Mason v. Atkins, 73 Ark. 491, 84 
S.W. 630 (recognizing rule). 

50. Le Vine v. Whitehouse, 37 
Utah 260, 109 P. 2, AnnCas1912C 407. 


51. Rogers v. Hinckle, 249 Fed. 
548, 161 CCA 474; Ackerberg v. Dies, 
269 ll. 392, 109 N.BE. 1021; Whayer 
v. Wilmington Star Min. Co., 105 Ill. 
540. But see Abel v. Bishoff, 99 App. 
Div. 248, 90 N.Y.S. 990 [mod on oth- 
er grounds 185 N. Yo 568, 7% NIB; 
1181] (forfeiture not authorized). 

Strict foreclosure in general see 
supra § 589. 

52. Seventy-Six Land, etc., Co. v. 
San Francisco Super. Ct., 93 Cal. 139, 
28) BR. 1813. 

53. Clark v. Hall,.7 Paige (Nye) 

2. 

54. Del.—Long v. Chandler, 11 Del. 
Ch 125.) OSVAG aS; 

Ky.—Faraday Coal, ete. Co. v. 
Owens, 80 S.W. 1171, 26 KyL 243. 


Miss.—Ellis v. Ward, 15 Miss. 651. 


N. J.—Brinton v. Scull, 55 N. J. Eq. 
747, 35 A. 843. 


Pa.—Borie v. Satterthwaite, 180 Pa. 
542, 37 A. 102 [aff 12 Mont. Co. 194]. 


[a] Whole purchase price.—Pay- 
ment of the purchase price to a sub- 
sequent purchaser with notice, who 
had paid to the vendor the same price 
as that fixed in the contract for sale 
to plaintiff, will be decreed. Long 
v. Chandler, 11 Del. Ch. 125, 98 <A. 
189. 

[b] Tien on the land involved for 
purchase money paid may be im- 
posed. Ellis v. Ward, 15 Miss. 651. 


55. Ellis v. Ward, 15 Miss. 651. 


56. Hunter v. Coe, 12 N. D. 505, 97 
N.W. 869. : 


Bye Grand shrinks Pacy. Eg CO ave 
Vincent, [1909] 12 WestLR 403 (loss 


1270 [58.G: Je] 
dors was of unsound mind, who. has paid the pur- 
chase price and made improvements, may be entitled 
to relief in respect of such purchase price and im- 
provements.°§ 


[§ 622] 2. On Failure of Specific Performance— 
a. In General. Where specific performance 1s re- 
fused, a defendant vendor is not entitled to a judg- 
ment for the purchase price®® or for the enforcement 
of a lien®® in the absence of a counterclaim or prayer 
for affirmative relief. Relief will not be granted to 
defendant which would amount to an adjudication 
of matters not presented by the issues.°t Where the 
contract is unenforceable, defendant vendee who 
owns purchase money notes which-are a lien on the 
land may have a decree enforcing them where he has 
sought such relief by way of counterclaim.°? Where 
it is sought to compel performance by defendant of 
aets which he has agreed to do in consideration of 
delivery of a deed, he may be entitled to have the 
deed reformed to comply with the contract of sale, 
although specifie performance is denied on the 
ground that his agreement is without considera- 
tion. Where specific performance of a contract for 
the sale of land is refused on the theory of both 
parties in a suit by the vendor in which defendant 
purchaser by counterclaim seeks specific perform- 
ance, defendant is not entitled to specific perform- 
ance on plaintiff’s theory where defendant’s conduct 
has been inequitable in the whole transaction.®* 
Where the facts and circumstances are such that 
specific performance in behalf of the purchaser 
should not be granted, it 1s error for the court, on 
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[§§ 621-624 


directing the premises to be sold for the satisfaction 
of liens and encumbrances, to order a surplus to be 
paid over to plaintiff.°° 


[§ 623] b. Rescission. Rescission or cancellation 
of the contract is not given as a matter of course 
where specific performance is refused;*® but on 
proper pleadings and proof is usually granted where 
the contract was obtained by such fraud or false 
representations,®*’ mutual mistake,°* or want or de- 
fect of title,°® as would warrant the relief in a suit 
for rescission, and may be granted where it appears 
that plaintiff in the original bill does not desire a 
continuance of the contract if specific performance 
is not granted,*° subject to sueh terms as are re- 
quired by the equities of the situation.*1 According 
to some cases defendant as a condition to relief on 
a cross bill for cancellation of the contract may be 
required to pay the damages, if any, to which plain- 
tiff might be entitled;*2 and a defendant vendor has 
been given the option of having a contract for the 
sale of land canceled on returning the amount paid 
by plaintiff.7? Where defendant in an action seek- 
ing specific performance of a contract for the ex- 
change of real estate files a cross bill to cancel the 
contract as a cloud on his title, such rehef will not 
be granted where the grounds alleged for cancella- 
tion are not established, although other grounds for 
cancellation may appear.** 


[§ 624] c. Restoration of Possession. The court 
may, in a proper case, restore defendant to posses- 
sion of the property on denying specific perform- 
ance?’ under appropriate pleadings and proof,*® on 


429. 


of interest or easement in land in- 65. Bull v. Fallaw, 109 S. C. 306, 
volved). 96 S.E. 147. 

58. Topeka Water-Supply Co. v. 66. Davis v. Eaton, (Iowa) 234 N. 
Root, 56 Kan. 187, 42 P. 715. W. 252; Humbard v. Humbard, 3 


59. Ferguson v. Cabell, 141 Ky. 


499, 133 S.W. 539. : 
60. Ferguson v. Cabell, supra. 
In suit by vendor see supra § 588. 


61. Miller Saw-Trimmer Co. v. 
Cheshire, 172 Wis. 278, 178 N.W. 855. 


[a] Infringement of patent.— 
Where defendants, in a Suit for spe- 
cific performance of a contract to as- 
sign patents, asked confirmation of 
their rights under the patents, but the 
issues did not present the question of 
infringement by those patents of a 
patent owned by plaintiff, the court 
in denying specific performance will 
not confirm defendant’s rights, which 
would amount to an adjudication of 
noninfringement, but will dismiss the 
cross complaints without prejudice to 
a suit on proper issues to protect de- 
fendant’s rights. Miller Saw-Trim- 
mer Co. v. Cheshire, 172 Wis. 278, 178 
N.W. 855. 


62. Brown v. Allen, 204 Ky. 76, 263 
Sawer Ate 
63. Berlant Development Co. v. 


McManus, 97 N. J. Eq. 438, 128 A. 


785 


64. Street v. Harris, 93 N. J. Eq. 
83) ibe AS.209> [ati~93. Ne Ja ag 5035 
116 A. 926]; 


fa] Rule applied where prior to 
suit defendant had refused to accept 
a fair offer from plaintiff looking to 
an adjustment of the matters in dis- 
pute. Street v. Harris, 93 N. J. Ea. 
$3, LLdoeA5 209" [ati 93. IN. J. bas 508, 
116 A. 926]. 


Head (Tenn.) 100; Simpson v. Belch- 
er, 61_W. Va. 157, 56 S.B. 211. Com- 
pare Bates v. Smith, 48 S. D. 602, 205 
N.W. 661 generally, when specific 
performance of a contract is denied, 
chancery will decree its rescission). 


[a] Rescission properly denied.— 
eta 3 v. Wever, (lowa) 228 N.W.: 
o . 

67. Cleavenger v. Sturm, 59 W. Va. 


658, 53 S.E. 593; Temperance Coloni- 
zation Co. v. Fairfield, 16 Ont. 544. 


68. Thwing v. Hall, ete., Lumber 
Co., 40 Minn. 184, 41 N.W. 815. 

69. Calhoon v. Belden, 3 Bush 
(Ky.) 674; Paul v. Leutz, 48 N. D. 
1121, 188 N.W. 1022. 

[a] In Alberta, where defendant 


purchaser contended in a suit by the 
vendor for the specific performance 
of a. contract for the sale of land that 
all minerals other than gold and sil- 
ver had been reserved and that a por- 
tion of the land was subject to cer- 
tain rights under the North-West Ir- 
rigation Act, the court, on motion of 
defendant purchaser, made an order 
that such purchaser be discharged 
from the contract unless plaintiff 
vendor made a good title to the min- 
erals as well as to the surface to 
the satisfaction of a judge within a 
specified ‘time. Lee vy. Sheer, 8 Alta. 


I. 61s 

70. Southern Lumber Corp. v. 
Doyle, 204 Fed. 829. 

71. Southern Lumber Corp. vy. 
Doyle, supra. 

72. Prideaux v. Miller, 215 Ili. A. 


73. Campbell v. McKinnon, 2 Sask, 
Li. 345; 


74. Wrobel v. Wojtasiek, 341 Ill, 
330, 173 N.B. 348. 


75. J. Bice & Sons v. Robinson, 
210 Ala. 471, 98 So. 462; Rector v. 
Lewis, 172 Cal. 1, 155 P. 75; Gluck 
v. Rynda Development Co., 99 N. J. 
Eq. 788, 134 A. 363 [aff 100 N. J. Ea. 
554, 185 A. 917]; Fisher v. Fallon, 
142 N.Y.S. 72. But see Fuller v. 
Hansen, 187 Ill. A. 417 (where relief 
was denied on cross bill seeking pos- 
session where right to possession was 
not involved under original bill). 


[a] Real and personal property.— 
Where plaintiff made no objection to 
the blending in one counterclaim of 
a cause of action for ejectment and 
one for replevin, real and personal 
property involved were restored to 
eee Fisher v. Fallon, 142 N. 


{b] Complainants wrongfully in 
possession.—Gluck v. Rynda Dev. Co., 
99 N. J. Ha. 1885-134 A. 363 [aff 106 
N. J. Eq. 554, 1385 A. 917]. 


76. See cases infra this note, 


{a] Under general denial in a suit 
by the purchaser to enforce an agree- 
ment for the sale of land defendant 
was not entitled to a decree adjudg- 
ing title in one of defendants and di- 
recting issuance of a writ of posses- 
Sion in his favor. McDaniel v. Mitch- 
ell, 98 Ga. 40, 21 S.B. 993. 


[b]_ Under cross complaint in a 
suit for specific performance of a 
contract for the exchange of property 
the court may properly restore pos- 
session to. defendant. Rector vy, 
Lewis, 172 Cal. 1, 155 BP. 75. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


; 
: 
' 
; 


§§ 624-627] 


the principle that a court of chancery has power and 
authority to fix the status of the respective parties.*7 


[§ 625] d. Quieting Title. 


purchaser was void.’ 


[§ 626] e. Return of Purchase Money and Reim- 
bursement for Expenditures.*' Ina suit by the ven- 
dor, if there is a decree for defendant because it ap- 
pears that the vendor cannot furnish a good title or 


77. J. Bice & Sons v. Robinson, 
210 Ala. 471, 98 So. 462. 


[a] Cross bill unnecessary.— 
Where the court found that respon- 
dent was the real owner, and that 
ecomplainants had breached the con- 
tract under which they entered, and 
that their possessory rights had ter- 
minated, the court was authorized to 
restore respondent’s possession with- 
out the necessity of a cross bill. J. 
Bice & Sons v. Robinson, 210 Ala. 471, 
98 So. 462. 

78. Mancuso v. Rosso, 81 Nebr. 
786, 116 N.W. 679. 


79, Wurn v. Berkson, 305 Ill. 231, 
137 N.B. 141 [mod 309 Ill. 520, 141 
N.E. 2938 (rev 223 Ill. A. 86)]. 


[a] hus, where a suit for specific 
performance of a contract for lease 
must fail because complainant did 
not join his wife, who was to sign 
the lease, the fact of nonjoinder would 
not of itself authorize affirmative re- 
lief on the cross bill to remove the 
contract as a cloud on title, but such 
relief would depend on whether the 
record sustained the allegations of 
the cross bill. Wurn vy. Berkson, 305 
Ti. 231, 137 N.E. 141 [rev 223 Ill. A. 
86, and mod 309 Ill. 520, 141 N.E. 293]. 


80. Fetterman v. Franklin, 88 Okl. 
1, 211 P. 408. 


[a] Rule applied where plaintiff 
purchaser sought enforcement of a 
contract which was’ void because the 
land involved was a homestead and 
the wife of defendant vendor had not 
joined in the contract of ‘sale. Fet- 
terman v. Franklin, 88 Okl. 1, 211 P. 


403. 


81. Damages see infra § 627. 

g2. Ga.—Willingham Loan & Trust 
Co. v. Moore, 163 Ga. 679, 136 S.E. 
795. 


—Gri n, 196 Iowa 
465.193 Now. 410 wold vy, Newgaard, 
123’ Iowa 233, 98 N.W. 640. 

La.—Macheca v. Bernard, 167 La. 
573, 119 So. 878. 

Mass.—Weiner vy. Simons, 267 Mass. 
327, 166 N.E. 765. 
*  Minn.—Stanek v. Jindra, 162 Minn. 
452, 203 N.W. 215. 

N. J.—Cleveland v. Bergen Bldg., 
etc., Co. (Ch.) 55 A. nba lrg 

— v. Gaffney, 183 App. 

Div. 577, ES LYS. 131 [afl 228 N. 


: In an action for spe- 
cific performance of a contract, where the answer 
1s a general denial, it is error to quiet defendant’s 
title against plaintiff’s claim to the property in- 
volved.** Defendant is not, on a cross bill, entitled 
to a decree in his favor removing the contract, the 
specific enforcement of which is sought, as a cloud 
on his title, unless the proof sustains the allegations 
of the cross bill.*® So, in a suit by the purchaser, a 
decree quieting title of a defendant to whom defend- 
ant vendor of the real property in question and the 
other holder of the title had conveyed the land is 
proper, on refusal of specific performance to the pur- 
chaser on the ground that the contract to sell to sueh 
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for other reasons, the vendee is entitled to a decree 
for return of the money paid under the contract,’2 
with interest,** and sometimes for expenditures 
made by him,** with interest,*® provided the plead- 
ings authorize such recovery.*® A like rule has been 
applied in a suit by the owner of standing timber to 
enforce a contract for the sale of such timber.’? 
The purchaser may be charged with the rents with 
which he is chargeable’*’ and for waste for which 
he is aecountable.’® 
is refused to plaintiff purchaser of real property, who 
has been in possession, he may be compelled to ac- 
count for rents and profits.9° 


So, where specific performance 


[§ 627] f. Damages. Under general rules in such 
cases,®* and if the proof warrants the recovery,®? 
on refusal of specific performance in a suit by the 


vendor of real property, defendant purchaser may 


Y. 596, 127 N.E. 911]; Empire Realty 
Corp. v. Sayre, 107 App. Div. 415, 95 
N.Y.S: 371: Williams .v.. Eldred ‘Re- 
fining Co. of New York, 130 Misc. 721, 
224 N.Y.S. 349; Leinhardt v. Solo- 
mon, 57 Mise. 238, 109 N.Y.S.. 144. 
See Westown Realty Co. v. Keller, 143 
App. Div. 458, 128 N.Y.S. 518 (recog- 
nizing rule). 


R. I.—Lowe v. Molter, 71 A. 592. 


Tex.—Maurice v. Upton, (Civ. A.) 
41 S.W. 504. 


Va.—McAllister v. Harman, 101 Va. 
17, 42 S.H. 920. 


N. B.—Floyd v. Hanson, 43 N. B. 
339. 


Ont.—Temperance Colonization Co. 
v. Fairfield, 16 Ont. 544. 


[a] On rescission.—Where defend- 
ant purchaser had properly rescinded 
the contract, his right to recover the 
amount paid by him was upheld. 
Stanek v. Jindra, 162 Minn. 452, 203 
N.W. 215. 

[b] Accounting may be had where 
defendant is chargeable with certain 
items. McAllister v. Harman, 101 Va. 
17, 42 S.E. 920. 

{c] Lien for the amount paid 
may, it seems, under certain circum- 
stances, be decreed see Cleveland v. 
Bergen Bldg., etc., Co., (N. J. Ch.) 55 
Ane LA. 

83. Willingham Loan, etc., Co. v. 
Moore,” 163) ‘Gar 679, .1361)S.E. 795, 
Macheca v. Bernard, 167 La. 573, 119 
So. 878; Leinhardt v. Solomon, 57 
Mise. 238, 109 N.Y.S. 144; Lowe v. 
Molter, (R..1.) .71 A. 592. See Wes- 
town Realty Co. v. Keller, 143 App. 
Div. 458, 128 N.Y.S. 518 (recognizing 
rule). 

84. Lowe v. Molter, (R. I.) 71 A. 
592. See Fishack v. Ball, 34 W. Va. 
644, 12 S.E. 856 (improvements after 
agreement for exchange of property). 


[a] Expenses of examining the ti- 
tle, may be recovered. Lowe v. Molt- 
er, (Rw) WL A. (592. 

[b] Taxes paid.—Purchaser was 
entitled to recover taxes paid by him. 
Lowe v. Molter, (R. I.) 71 A. 592. 


85. Lowe v. Molter, supra. 


86. Scott v. Desire, 175 Ill. A. 215; 
Seger v. Walschmidt, 19 Pa. Dist. 41. 


[a] In absence of cross bill, hand 


money paid by defendant purchaser 
was not recoverable. Seger v. Wal- 


recover the purchase money paid, with interest, and 
the expenses incurred in the attempt to carry out 
the contract and which were caused or assumed by 
its obligations,®* but, in some jurisdictions, ordina- 


schmidt, 19 Pa. Dist. 41. 


87. Southern Lumber Co. v. Doyle, 
204 Fed. 828. 


[a] Thus on a cancellation of the 
contract defendant was entitled to re- 
cover: (1) Purchase money paid. 
Southern Lumber Co. v. Doyle, 204 
Fed. 828. (2) One half the costs 
and expenses éf inspectors and esti- 
mators. Southern Lumber Co.  v. 
Doyle, supra. 


88. McAllister v. Harman, 101 Va. 
17, 42S... 920; 


89. McAllister v. Harman, supra. 


90. Payne v. Graves, 5 Leigh (32 
Va.) 561. 
[a] Interest on yearly rents 


should not have been allowed as the 
yearly rents should have been credit- 
ed as they accrued against an amount 
due from plaintiff purchaser. Payne 
v. Graves, 5 Leigh (32 Va.) 561. 


91. See Vendor and Purchaser [39 
Cye passim 2103-2119]. 


92. Williams v. Eldred Refining 
Co. of New York, 130 Misc. 721, 224 
N.Y.S. 349. 


[a] Amount paid for option.— 
Where option provided that the price 
thereof should apply on purchase 
price, or, in event of nonexercise, be 
retained as liquidated damages, and 
defendant was ready and willing to 
perform, and offered to do so, but the 
vendor was unable to perform, but 
sued for specific performance, defend- 
ant could recover on counterclaim 
the price of the option. Drake v. 
Gaffney, 183 App. Div. 577, 171 N.Y.S. 
131 [aff 228 N. Y. 596, 127 N.E. 911). 


[b] Expenditures made for ex- 
amining title cannot be allowed the 
purchaser on refusal of specific per- 
formance to the vendor for his fail- 
ure and inability to convey as agreed, 
where it is not shown that the 
amount expended was the reasonable 
value of services in examining title. 
Westown Realty Co. v. Keller, 143 
App. Div. 458, 128 N.Y.S. 518. 


93. Drake v. Gaffney, 183 App. 
App: Sie Lil Nov S. 130) Patt e228 iNe 
Y. 596, 127 N.E. 911]; Empire Realty 
Corp. v. Sayre, 107 App. Div. 415, 95 
INES. SiAle 

[a] Expenses in examining title.— 


‘That the vendee may recover his ex- 


penses, such as attorney’s fees, in 
the examination of the title see 
Drake v. Gaffney, 183 App. Div. 577, 


1272) [532 Ced a) 
rily, in the absence of bad faith on the part of the 
vendor, the purchaser may not recover for other 
expenses incurred by him®* or for the loss of his 
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bargain.®®> Damages for loss of profits are not recov- 
erable by defendant purchaser in the absence of 
proof sufficient to show actual damage.°® 


XXI. JUDGMENT OR DECREE 
[By Wituram G. Bannon] 


[§ 628] A. In General. Many matters involving 
the contents of the decree or judgment in proceed- 
ings for specific performance have been considered 
in preceding sections in discussing the propriety and 
sufficiency of an award of particular relief.°7 Fur- 
ther, general rules as to judgments®* and decrees®® 
are applicable. The decree or judgment must be 
sustained by the pleadings? and the evidence;* its 
provisions must be practical‘ and definite,° although 
a decree requiring the performance of an agreement 
by defendant need not do so in express terms.® Pro- 
visions in the decree as to personal property as to 
which the contract is too indefinite to be enforced 
may be disregarded as surplusage; the contract is 
severable as to such property.’ 


Provisions as to conveyance. A decree for spe- 
cific performance in behalf of the vendor, ordering 
the vendee to pay the purchase money, should direct 
the delivery of a conveyance by the vendor,® and, al- 
though by statute a decree for specific performance 
operates as a deed without a conveyance by the ven- 


dor, an order for the execution of a conveyance does | remedy at law 


not invalidate the decree.® A decree requiring the 
execution of a deed of conveyance will be interpreted 
as calling for a warranty deed when that was the 
kind of conveyance provided for in the contract.’° 


Final or interlocutory. The final decree or judg- 
ment must dispose of all of the issues in the ‘case.** 
A decree may be regarded as final when it decides 
and disposes of the right to specific performanee, al- 
though it retains jurisdiction for some incidental re- 
lief,!” such as the execution of a deed by a master or 
defendant’s failure to do so.1? A decree for partial 
specific performance and a continuing order in the 
nature of an interlocutory decree to observe the be- 
havior of the parties is unauthorized.t+ An order 
may be made allowing a sale to be carried out pend- 
ing the trial of an adverse claim against the vendor 
plaintiff on proper terms to secure claimant if he has 
a claim.?° 

Refusing specific performance. A decree refusing 
specific performance, if intended merely to deny 
specific performance and to remit the parties to their 
without prejudice to such action, 


IMdeNaY; 5 Loe Lark 223 Nee vege 9 Orland 
N.E. 911]; Raynor vy. Lyon, 46 Hun 
(N. Y.) 227; Williams v. Eldred Re- 
fining Co. of New York, 130 Misc. 721, 
224 N.Y.S. 349; Leinhardt v. Solomon, 
57 Misc. 238, 109 N.Y.S. 144. 


94. Empire Realty Corp. v. Sayre, 
LOwAp pa Divc415,79'5) Nov Sie tke 


[a] Ilustration.—Broker’s com- 
mission in obtaining contract. Em- 
pire Realty Corp. v. Sayre, 107 App. 
Diva eo DEN. Vee oe 


[b] Recovery of legal expenses in 
an action to test the validity of a 
municipal ordinance affecting the use 
of the property has been denied 
where defendant was entitled to re- 
fuse to accept title because of such 
ordinances and the expenses were 
not incurred at the instance and re- 
quest of plaintiff. Williams v. El- 
dred Refining Co. of New York, 130 
Misc. 721, 224 N.Y.S. 349. 


95. Empire Realty Corp. v. Sayre, 
107 App. Div. 415, 95 N.Y.S. 371. 


96. Macheca v. Bernard, 167 
573, 119 So. 878. 


[a] Rule applied where defendant 
failed to show that the person to 
whom defendant had agreed to re- 
sell the property was willing, ready, 
and able to comply with the contract 
of resale. Macheca v. Bernard, 167 
La. 573, 119 So. 878. 


97. See supra §§ 574-627. 

98. See Judgments 33 C. J. p 1042. 

99. See Equity §§ 820-968. 

1. See cases infra this section; 
and § 629. 

2. See Wilson v. Coffey, 92 Cal. A. 
343, 268 P. 408 (holding prayer for 
specific performance irrelevant to the 
point at issue). 

[a] MTlustration.—A decree requir- 
ing plaintiff and his wife to convey 
should be corrected where plaintiff’s 


La. 


wife was not a party, and there was 
nothing in pleadings, evidence, or 
findings to show he had one. Hogan 
v. Thrasher, 72 Mont. 318, 233 P. 607. 


{[b] Immaterial variance.—Decree 
quieting title, on bill for specific per- 
formance, held only a formal discrep- 
ancy, and no cause for reversal. 
Thomas v. Brown, 10 Ohio St. 247. 


[ec] Alteration of decree.—(1) 
After decree for specific performance 
the court has no authority to enter 
a judgment for damages, and appoint 
a referee to ascertain the same, on 
the ground that specific performance 
has failed. Koehler v. Brady, 87 App. 
Div. 326, -84 N.Y.S. 457 [aff 181 N. Y. 
503, 73 N.H. 1125]. See Hastman v. 
Simpson, 139 Mass. 348, 1 N.E. 346 
(where there was no disability on 
vendor’s part). (2) After a condi- 
tional decree directing defendant to 
convey on payment of the purchase 
money, a decree ordering the payment 
of the purchase money cannot be 
made without a cross bill. Etchi- 
son v. Dorsey, 1 Bland (Md.) 535. 


3. Dey v. Nelkin, 131 La. 154, 59 
So. 104. 

4. Jefferson Park Land Co. v. Pas- 
coe, 246 Mich. 96, 224 N.W. 420. 


5. Jefferson Park Land Co. v. Pas- 
coe, 246 Mich. 96, 224 N.W. 420; Giles 
v. Union Land Co., (Tex. Civ. A.) 196 
S.W. 312; Curé et Marguilliers de St. 
Charles de Lachenaie v. Archambault, 
9 Que. Pr. 369. 


[a] Transfer of stock.—In a suit 
to enforce a contract to give stock 
in payment for services, a decree re- 
quiring transfer of the stock to plain- 
tiff was erroneous, where the stock 
was held in trust, and the decree did 
not indicate which of the cestuis que 
trust should bear the loss. Plains 
Tron Works Co. v. Haggott, 68 Colo. 
WPA ar aE, WShay, 


6. Hogan v. Thrasher, 


s 72 Mont. 
318, 233 P.607. 


[a] Illustration.—Where defend- 
ant, seeking specific performance of 
agreement to swap lands, had exe- 
cuted deed to land due plaintiff, to 
take effect on consummation of ex- 
change, and deposited it in court, a 
decree was valid, although failing to 
order performance by defendant, 
where it provided that plaintiff re- 
ceive deed deposited with clerk in 
return for performance. Hogan vy. 
Thrasher, 72 Mont. 318, 233 P. 607. 


7. Gittelson v. McKnight, 75 Cal. 
A. 698, 243 P. 889. 


es Cooper v. Morgan, [1909] 1 Ch. 

[a] Judgment permitting plaintiff 
to recover the balance found due on a 
contract of sale of realty should di- 
rect the clerk to deliver the deed from 
plaintiff on satisfaction of the judg- 
ment. Wolff v. Cloyne, 156 Cal. 746, 
106 P. 104. 

9. Cooper v. Johnson, 151 Ga. 608, 
107 S.E. 849. 


10. Paris v. Golden, 96 Kan. 668, 
153 P. 528 [reh den 97 Kan. 174, 154 P. 
1s Sse 

11. Sprague v. Carroll, (Mo. 

S.W. 63. " CS) see 

{a] Cross complaint, claiming an 
equitable interest in the property, is 
disposed of by a decree finding against 
such claim, notwithstanding the cross 
complaint is not dismissed and the 
decree’s operation is limited to the 
property involved in the suit. 
aprasue v. Carroll, (Mo.) 188 S.W. 


12. Eich v. Czervonko, 330 Ill. 455, 
161 N.E, 864 [cert den 278 U. S. 642, 
49 SCt.37, 73 Li. ed. 557]. 


13. Eich v. Czervonko, supra. 


x es Selinger POR. Coad Mining Co. 
Z conomy omestic Coal Co. 
Pa. 356, 121 A. 193. Sarr 


15. Jennison v. Copeland, 3 Dom 
LR 52, 3 OntWN 795, 21 OntWR 689. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 628-629] 


should be definite in that respect.1® 


Amendments and supplemental decrees. The 
court may amend its final decree by extending the 
time for payment of the purchase money.'? A sup- 
plemental decree for the purpose of enforcing the 
original decree must be authorized by the main de- 
cree.** <A plaintiff who has elected to sue for spe- 
cific performance and secured a judgment therefor 
will not be permitted arbitrarily to abandon the con- 
tract and convert the judgment for specific perform- 
ance into one for damages to be measured by the dif- 
ference between the contract price and the estimated 
cost of executing the contract.!® 


[§ 629] B. Construction and Operation.2° The 
entire decree is to be considered in determining the 
meaning of particular phrases therein.2!_ Where 
the court in its original decree found generally for 
plaintiff on all of the issues and on rehearing vacat- 
ed that decree on the ground alone of a defect of 
parties plaintiff, the two decrees when considered 
together are equivalent to a finding for plaintiff on 
the facts.2* When a prayer for damages for breach 
of contract is in the alternative, the legal effect of 
a decree of specific performance is to deny a recoy- 
ery of damages.** A decree for specific perform- 
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ance is not a bar to a claim by the purchaser for 
damages for loss of profits by a resale, where the 
purchaser at the time of filing the suit for specifie 
performance had no knowledge that he would sus- 
tain such damages.?# 


Parties. The decree cannot operate as to a person 
not a party or privy to the proceeding,?® but it is 
valid and binding as against subsequent voluntary 
purchasers, whether made parties or not.?° 


Adjudication as to title. When a defect in title 
is necessarily the subject of adjudication in an action 
for specific performance, a decree of specific per- 
formance as against the purchaser removes the ques- 
tion as to the marketability of the title.2* The legal 
title obtained by a purchaser under a decree for spe- 
cific performance of a land contract does not relate 
back to the beginning of the suit so.as to support an 
action of trespass against a lessee of a defendant 
who holds the legal title and actual possession,?® or 
an action for breach of warranty against the ven- 
dor’s grantor.?® Dismissal of the bill for specific 
performance of a contract for the sale of land, be- 
cause the vendor is able to make a good title at any 
time before decree, is a bar to a new bill for the 
same object.®° 


are therein mentioned” did not, 
as claimed, leave open the question 


16. Davis v. Eaton, (Iowa) 234 N. 24. McVay v. Castanera, 156 Miss. | as 
W. 252; Barrett v. Wiskus, 196 Iowa | 785, 126 So. 832. 
1281, 196 N.W. 14. 25. Work v. Welsh, 160 Ill. 468, 
[a] Decree held proper.—A decree | 43 N.B. 719; Banco Minero v. Ross, 
which provided, “This decree shall] 106 Tex. 522, 172 S.W. 711; Ferris v. 
not in any way be operative or used] Ellis, 48 Ont. L. 374. 
as a bar to any suit at law that in [a] For example, where a_ suit 


the future may be brought by the 
complainant,” is valid under the au- 
thority of a court of equity to dis- 
miss a petition for specific perform- 
ance without prejudice to the peti- 
tioner’s right to sue at law on the 
contract. Knickerbocker Hotel & Re- 
aleyiCouve Clabby, 94-N. J. Bay 73. 
118: A. 833. 


[b] As to issues not properly be- 
fore court.—In a purchasers’ suit for 
specific performance, it was error for 
the court to dismiss the purchasers’ 
elaim for money paid with prejudice. 
Wimer v. Wagner, 323 Mo. 1156, 20 
S.W.(2d) 650. 


17. Adams v. Ash, 46 Hun (N.. Y.) 
105. 
18. Turner v. Even, 160 Minn. 238, 


AOS) NSW eS; 

19. Lichauco vy. Cho-Chun-Chac, 19 
Philippine 258. 

20. Construction and operation of: 


ee generally see Equity §§ 862-— 


Judgment generally see Judgments 

§§ 794-814. 

21. Jones v. Williams, 89 S. C. 574, 
72 S.E. 546. 

22. Griffith v. Stewart, 31 App. D. 
C. 29 [aff 30 SCt 528, 217 U. S. 323, 54 
L. ed. 782, 19 AnnCas 639]. 

23. Crossland v. Hart, (Tex. Civ. 
A.) 234 S.W. 558. 


was brought in a foreign court to 
compel specific performance of a con- 
tract by plaintiff to purchase certain 
land, a judgment against plaintiff did 
not authorize a bank in which part 
of the price was deposited, and which 
was not a party, to pay over the mon- 
ey to the vendor. Banco Minero vy. 
Ross, 106 Tex. 522, 172 S.W. 711. 


26. Steele v. Taylor, 1 Minn. 274. 


27. Guy v. Hansow, 86 Kan. 933, 
ipa Nee ahi). 


[a] Becree in an action by the 
seller to enforce a contract for the 
sale of land finding that the seller 
is able to perform and that his deed 
would convey a good and sufficient 
title establishes the validity of the 
title. Kmetz v. De Ronde, 231 N. Y. 
ey, BEET INDO MO acne Hele yoy ay, IB? 
142, 181 N-Y.S. 94, and rearg den 
ode Neue 4 ad oN Ls dan 


[b] Provision as to conveyance 
and exceptions.—Where in a vendor’s 
action for specific performance the 
findings were explicit that the seller 
was ready and able to perform and 
the buyer in default, and that de- 
livery of a deed which the vendor 
was ready to tender would convey a 
good and sufficient title, a judgment 
requiring the purchaser to make pay- 
ment and providing that the vendor 
should deliver such deed “conveying 
the fee to said premises to said D. 
[defendant] with full covenants free 
from all incumbrances except such 


Whether such deed when delivered 
would convey title in accordance with 
the contract, the effect of the provi- 
sion referred to being to define the 
conveyance and the form of the ex- 
ceptions. Kmetz v. De Ronde, 231 N. 
Y. 255, 131 N-E. 907 [rev 191 App. Div. 
142, 181 N.Y.S. 94, and rearg den 231 
N. Y. 641, 132 N.E. 921]. 


[c] Provision for further relief. 
—A provision in a decree for spe- 
cific performance that each party to 
the action might apply at any time 
thereafter for such other, further, 
or different relief as was just and 
equitable did not neutralize the ad- 
judication of the issues where the 


judgment had not in fact been 
changed or opened. Kmetz v. De 
Rende,, 231 IN. WY. 255, 131 N. E907 


freve 1915 Apps, Div.) 142) 184 INi Yass 
94, and rearg den 231 N.Y. 641, 132 
N.E. 921]. 


28. Goetchius vy. Sanborn, 46 Mich. 
330, 9 N.W. 437. 


29. Vancourt v. Moore, 26 Mo. 92. 


[a] Thus, where one in possession 
under a contract for conveyance is 
ousted by title paramount to that of 
the grantor of the vendor, who con- 
veyed to the vendor with warranty, a 
subsequent decree for the specific per- 
formance of the contract cannot, un- 
der the doctrine of relation, be made 
to relate back to the commencement 
of the action prior to the eviction, so 
as to pass to the vendee the right of 
action for breach of warranty against 
the vendor’s grantor. Vancourt v. 
Moore, 26 Mo. 92. 


30. Hepburn v. Dunlop, 1 Wheat. 
(U. S.) 179, 4 L. ed. 65. 
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XXII. PERFORMANCE OR ENFORCEMENT OF DECREE*? 


[§ 630] A. Performance.*? 


are simultaneous acts.®® 


31. Enforcement and performance 
of decrees in equity in general see 
Equity §§ 865-870. 


32. Performance of decrees in eq- 
nity in general see Equity §§ 865-870. 


33. Renwick v. Bancroft, 59 Iowa 
116, 12 N.W. 801; Morris v. @Walsh, 
14 AbbPr (N. Y.) 387; Rosenberg v. 
Equitable Life Assur. Soc. of U. S., 
LI SPUNE (ORS al? SINISE DY Re Xes le 


[a] Performance held _ sufficient 
(1) of decree directing the tender of 
a mortgage to secure deferred pay- 
ments. Renwick v. Bancroft, 59 
Iowa 116, 12 N.W. 801. (2) Tender 
of a policy, providing for payment of 
stated sums during total permanent 
disability beginning after the policy 
became effective, complies with a 
judgment requiring the issuance and 
delivery of a policy containing a per- 
manent disability clause ordinarily in- 
serted in like policies issued by in- 
surer, in the absence of evidence con- 
tradicting affidavits as to such fact, 
insurer not being required to afford 
such protection, for which insured 
was not required to pay, before the 
date of the policy. Rosenberg v. 
Equitable L. Assur. Soc., 195 N. C. 3, 
141 S.E. 361. 


[b] Demand for conveyance.—A 
judgment directing defendant to exe- 
cute a conveyance on the written de- 
mand of plaintiff is sufficiently com- 
plied with as to demand, by the serv- 
ice of a copy of the judgment with a 
written demand, and the presentation 
to defendant two months afterward 
of a proper conveyance for his execu- 
tion; and it is not subject to the ob- 
jection that the written demand was 
not made at the time of requiring the 
conveyance. Morris v. Walsh, 14 Abb 
Prine Yes) S802 


34. U. S.—WNational Waterworks 
Co. v. Kansas City, 65 F. 691. 


Ga.—Horne v. Rodgers, 38 S.E. 768, 
113 Ga. 224. 


La.—Taylor v. Jaenke, 163 La. 853, 
113 So. 1238. 


were Y.—Morris vy. Walsh, 14 AbbPr 
Wash.—Wright- v. 
Wash, 550, 140 P. 578. 


[a] Performance held sufficient.— 
Where the decree requires several 
defendants to complete a land pur- 
chase contract should a clear title be 
tendered, and provides for judgment 
against each for his proportionate 
part of the amount due should they 
refuse to accept a due tender, a ten- 
der of the whole property to each, 
with a demand for the whole price, 
is valid and sufficient to put them in 
default for rejection thereof. Tay- 
lor v. Jaenke, 113 So. 123, 163 La. 853. 


[b] Performance held insufficient. 
—(1) A decree giving the purchaser 


Suydam, 79 


Performance of a 
judgment or decree of specific performance must 
comply with the terms and conditions thereof.** 
Thus the decree must be complied with as to the 
nature or kind of deed or conveyance directed to be 
executed and delivered in performance thereof,** 
and as to the time and manner of payment of the 
purchase money ;**® and when the decree so provides 
the delivery of the deed and payment of the money 


[By Henry H. Sxyzes] 


the right to collect surface and sub- 
terranean waters, although the sup- 
ply of such waters on the premises 
of the vendor shall be cut off, is not 
performed by the execution of a war- 
ranty deed in statutory form as such 
form of deed would not preserve such 
right. Wright v. Suydam, 79 Wash. 
550, 140 P. 578. (2) A decree which 
requires the filing of good and suffi- 
cient warranty deed in fee simple is 
not complied with by the vendor’s fil- 
ing a title which originated partly 
from an invalid sale. Horne v. Rodg- 
ers, 113 Ga. 224, 38 SB. 768. °(3)) A 
decree requiring a waterworks com- 
pany to convey a clear title to its sys- 
tem of waterworks is not satisfied by 
a conveyance of the legal title only, 
where such company is supplying wa- 
ter, under a continuing contract, to 
another party than the one to whom 
the conveyance is made. National 
Waterworks Co. v. Kansas City, 65 F. 
691. (4) Under a decree for specific 
performance requiring plaintiff at the 
same time that defendant makes pay- 
ment to deliver a deed conveying the 
fee “‘to D. with full covenants, free 
of all incumbrances except such as 
are therein mentioned,’ defendant is 
not required to accept a deed con- 
veying to him the fee with full cove- 
nants, where there are other incum- 
brances than those mentioned in the 
contract and decree. Kmetz v. De 
Ronde, 191 App. Div. 142, 181 N.Y.S. 
94 [rev on other grounds 231 N. Y. 
255, 131 N.E. 907 (rearg den 231 N. 
Y. 641, 132 N. E. 921)]. 


[ec] Statute not applicable.—Stat- 
utes relating to a tender by a debtor 
to a creditor, imposing no duty on the 
creditor, do not apply to a tender by 
a vendor of land, under a decree for 
specific performance on a commuta- 
tive contract for the sale of real prop- 
erty. Taylor v. Jaenke, 163 La. 853, 
113 So. 123 (Code Pract. arts 404-418; 
Civ. Code art 1913). 


Relief in respect of form of deed see 
supra § 578. 


35. Neidhardt v. Frank, 
596, 156 N.E. 769. 


36. Neidhardt v. Frank, supra. 


fa] Thus a decree ordering the 
vendor to execute a deed in accord- 
ance with the terms of the contract, 
which provides for payment on a deed 
being ready for delivery, requires 
simultaneous payment of the pur- 
chase money and delivery of a deed. 
Neidhardt v. Frank, 325 Ill. 596, 156 
N.E. 769. 


37. Bennett v. Kroger, 
411, 185 N.W. 7; 
comb, 17 Vt. 183. 


{a] Illustrations.—(1) A  judg- 
ment of specific performance of a 
contract for the sale of land in favor 
of a vendor cannot be enforced 


325 Ill. 


192 Iowa 
Preston vy. Whit- 


Performance of conditions; 
Where the party in whose favor the decree 1s ren- 
dered fails to perform a condition thereof on which 
the rights decreed depend, he is not entitled to en- 
force such rights against the opposite party,** and 
the latter is entitled to be relieved of the decree,** 
and to a return of any partial payment he has made 
before the judgment.*? : 
a vendor to file with the clerk a good and sufficient 
warranty deed in fee simple, the vendor must ten- 


effect of default. 


Where the decree requires 


against the purchaser, where the ven- 
dor has sold the land to a third per- 
son. Preston v. Whitcomb, 17 Vt. 
183. (2) Where the decree in a ven- 
dee’s suit for specific performance 
provided that, if he should pay a spec- 
ified amount and comply with the oth- 
er terms of the contract, then forfei- 
ture would not be declared, but that, 
if he failed to do so within thirty 
days, the petition would be dismissed, 
and the terms of the decree were not 
performed, he thereafter had no righ 
of possession entitling him to rent, 
assuming that ‘ttheretofore he had 
such right of possession. Bennett v. 
Kroger, 192 Iowa 411, 185 N.W. 7. 


88. Rosenstein v. Burr, 83 N. J. 
Eq. 491, 90 A. 1037; Markert v. Fein- 
blatt, 135 Mise. 327, 238" N-YsSo1204= 
et ae Zborowski, 13 S. D. 182, 82 N. 
Ww. e 


[a] Illustration.—W here com- 
plainant is granted specific perform- 
ance of a contract to convey land, but 
fails within the time limited by the 
decree to pay the price, defendants 
are entitled to be relieved of the de- 
eree. Rosenstein v. Burr, 83 N. J. Eq. 
491, 90 A. 1037. 


[b] Rule applied.—Where the de- 
cree requires the purchaser to per- 
form on condition that the vendor fur- 
nish an abstract of the property, 
showing it clear of all liens, and that, 
if, on the vendor’s compliance with 
such condition, the purchaser fails 
to perform, the vendor may sell the 
property to produce a fund to pay the 
purchase price, and that, if the prop- 
erty sells for less than the purchase 
price, a deficiency judgment may be 
had, and the vendor without attempt- 
ing to remove clouds on the title, or 
furnish any abstract as required, ex- 
ecutes and records a deed, and there- 
after sells the property, and secures 
a deficiency decree, without any no- 
tice having been given to the pur- 
chaser except service of notice of an 
application to confirm the sale, the 
vendor having failed to comply with 
the decree, the purchaser is under no 
obligation to perform, and is entitled 
to have the sale set aside. Peck v. 
Zborowski, 13 S. D. 182, 82 N.W. 387. 


_ [ce] Defense.—The fact that de- 
fendant, in a suit to compel specific 
performance of a contract for the ex- 
change of realty, purchased from an- 
other property which plaintiff had . 
contracted to exchange, and which 
plaintiff claimed he sold to such oth- 
er because of defendant’s failure to 
fulfill his contract, would not con- 
stitute a defense to defendant’s mo- 
tion to have judgment for plaintiff 
discharged as being satisfied. Mar- 
kert v. Feinblatt, 135 Misc. 327, 238 
N.Y.S. 204. 

39. 


ee Preston vy. Whitcomb, 17 Vt. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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der a good and sufficient marketable title before he 
can compel the purchaser to accept the deed and pay 
the purchase money ;*° and, if there is a defect in the 
title filed, it is immaterial whether the purchaser had 
notice of it before or after the rendition of the de- 
cree.*+ Where, in pursuance of the judgment, a deed 
is deposited with the court to be disposed of as it 
sees fit, the purchaser cannot be relieved from his 
purchase because of the death of the grantor.*? 


Time for performance.‘? Where the decree is 
that the purchaser shall receive a deed when he 
makes a tender of the price, but no time is fixed for 
such tender, a reasonable time is intended.44 Under 
a statutory provision that, where delay in perform. 
ance is capable of exact compensation, and time has 
not been expressly declared to be of the essence of 
the contract, an offer of performance, with an offer 
of such compensation, may be made at any time after 
it is due, the mere fact that the decree fixes the date 
when, according to the contract, the purchaser is to 
make payment does not make his right to enforce- 
ment of the Judgment depend on payment by the day 
named.*> 


Excuses. A party against whom performance is 
decreed cannot excuse his failure to perform on 


40. Horne vy. Rodgers, 113 Ga. 224, [a] 


38 S.E. 768. 


SPECIFIC PERFORMANCE 


Illustration.—A 
noncompliance with a decree in the 


[58 C.J.] 1275 


grounds caused by himself,*® or because of the op- 
posite party’s failure to perform some act not re- 
quired of him by the decree.*? 


[§ 631] B. Enforcement+*—1, In General. The 
rules relating to the enforcement of decrees in equity 
in general*® ordinarily apply in regard to the en- 
forcement of a decree for specific performance.°® In 
accordance with such rules the court may retain ju- 
risdiction of the suit to enforce compliance with its 
decree,®' although defendant is a nonresident ;>2 
and may make other orders or decrees to carry the 
decree into effect;°* and for this purpose may, if 
necessary, reinstate the cause,°* or revive the cause 
or decree.°® Where a vendor is unable to convey 
all the land decreed, for the reason that a part of it 
has been taken for ‘a: highway, the purchaser may, 
by a supplemental bill, recover the damages received 
therefor.*°® 


Time of enforcement.®? Where a decree in a pur- 
chaser’s favor designates no time for performance, 
the purchaser may demand its enforcement at any 
time®® before the statute of limitations becomes 
available to his adversary;°® and this rule also ap- 
plies as to a decree in favor of a vendor.*® But even 
though the decree limits the time for a conveyance, 


the decree into effect and avoiding a 


purchaser’s 
multiplicity of suits, although the 


vendor’s favor for specific perform-|] original plaintiff has no _ interest 

41. Horne v. Rodgers, supra. ance is not excused by the receiver’s | therein. Ward v. Funsten, 86 Va. 359, 
42. Faile v. Crawford, 34 App. Div.| delay in accounting for rents and|10 S.E. 415. 

273, 54 N.Y.S. 264. profits where the decree does not re- 55. Welch v. Louis, 31 Ill. 446: 


[a] Thus, where the decree re- 
quires the delivery of a certain deed 
and on appeal the judgment is modi- 
fied by directing the delivery of an- 
other deed introduced in evidence 
on the trial, but, before the deci- 
sion on appeal or the delivery of 
either deed one of the grantors in 
each dies, and both deeds are deliv- 
ered to the court to be disposed of 
by its order, the deeds are beyond the 
control of the grantors to be disposed 
of by the court as it sees fit, and the 
purchaser cannot be relieved from his 
purchase because of the death of the 
grantor. Faile v. Crawford, 34 App. 
Div. 278, 54 N.Y.S. 264. 


43. Time of enforcement see infra 
§ 631. 


44. Renwick v. Bancroft, 59 Iowa 
116, 12 N.W. 801. 


[a] Delay of nine months in mak- 
ing the tender is not so great as to 
deprive the purchaser of his rights 
under the decree. Renwick v. Ban- 
croft, 59 Iowa 116, 12 N.W. 801. 


. ime of performance of contract in 
general see supra §§ 352-405. 


45. Seventy-Six Land, etc., Co. v. 
Fresno County Superior Ct., 93 Cal. 
139, 28 P. 813. 


46. Davis v. Flowers, 159 Ga. 355, 
125 S.E. 828; McClain v. Roberts, 198 
Towa 959, 200 N.W. 6138. 


[a]. Thus, where. payment of a 
named sum, assumption of note, and 
execution of note by plaintiff to de- 
fendant within thirty days were con- 
ditions to a decree against defendant 
for specific performance, plaintiff's 
failure for two years to comply there- 
with was not excused by the fact that 
part of the two years had been con- 
sumed in litigation instituted by 
plaintiff to contest liability for inter- 
est. Davis v. Flowers, 159 Ga. 355, 
125 S.E. 828. 

47. McClain v. Roberts, 198 Iowa 
959, 200 N.W. 618. 


quire an accounting of rents and prof- 
its as a condition precedent to the 
consummation of the contract. Mc- 
Clain v. Roberts, 198 Iowa 959, 200 
N.W. 613. 


48. Enforcement of decrees in 
equity in general see Equity §§ 865- 
870. 


49. See Equity §§ 865-870. 

50. See cases infra notes 51-62. 

51. Hart v. Brand, 1 A. K. Marsh. 
(Ky-.)) 159,, 10), AmD 7153) Orfield: v- 


Harney, 33 N. D. 568, 157 N.W. 124. 


[a] Revision of acts.—Every act 
done out of court toward the specific 
performance of a decree of specific 
performance is subject to the revi- 
sion of the court. Hart v. Brand, 1 
A. K. Marsh. (Ky.) 159, 10 AmD 715. 


52. Garfein v. McInnis, 223 App. 
Div.°28, 227 N.Y.S. 85 [aff 248 N. Y. 
Ql V6.2 NEE 13s 


53. Malague v. Marion, 107 N. J. 
Wesco losrAs; Go (se Clark ve Elaliy ii. 
Paige (N. Y.) 382. 


[a] New deed.—One who has re- 
ceived entire benefits of contract and 
whose deed executed in part perform- 
ance proves defective will be ordered 
to execute a new deed if necessary to 
perfect the title to lands thereby in- 
tended to be conveyed. Malague v. 
Marion, 107 N. J. Eq. 333, 152 A. 637. 


[b] Retention of suit after dis- 
missal of bill.—Where, after a decree 
for the purchaser, the bill is dismissed 
for nonperformance of the decree by 
plaintiff, it iserroneous to retain the 
suit for the purpose of an account of 
rents and profits. Clark v. Hall, 7 
Paige (N. Y.) 382. 


54. Ward v. Funsten, 86 Va. 359, 
10 S.H. 415. 


[a] Thus, where the court directs 
the purchase money to be invested in 
trust for the vendor’s widow and chil- 
dren, the cause may afterward be re- 
instated for the purpose of carrying 


Cook vy. Hendricks, 4 T. B. Mon. (Ky.) 
500. 


[a] On death of parties.—(1) 
Where the vendor, plaintiff, died after 
tender of deed in court, and the suit 
was revived by his administrator, the 
vendee was decreed to accept the deed, 
without making the heirs parties. 
Cook v. Hendricks, 4 T. B. Mon. (Ky.) 
500. (2) Where, after decree, the 
cause was stricken from the docket, 
and both parties died, a subsequent 
order that the commissioner appointed 
by the court convey to the heirs of the 
original parties was held void, the 
proper course of proceeding being by 
bill in the nature of a bill of revivor 
by the heirs of one party against the 
heirs of the other party. Welch vy. 
Louis, 31 Ill. 446. 


Revivor of decree in equity as 
means of enforcement in general see 
Equity § 870. 


56. Low v. Low, 177 Mass. 306, 59 
N.E. 57. 

57. Time for performance see su- 
pra § 630. 

co Redington vy. Chase, 34 Cal. 
666. 

59. Redington v. Chase, supra. 


Limitation of: 


Equitable action and remedies in gen- 
eral see Limitations of Actions 
123-130, 1387. 


Suits for specific performance see su- 
pra § 419. 


60. Bright v. Wilcox, 42 R. I. 404, 
LOS SARS Lit. 


[a] Delay not laches.—Where the 
decree specifies no time within which 
payment to a vendor is to be made, 
and the question of amount is left to 
the decision of the master, but never 
determined, failure to press suit be- 
fore the master for several years does 
not constitute laches barring an in- 
tervener to whom complainant pur- 
chaser had assigned the contract from 


12760 (D8"Cs Ia) 
the court may recognize a conveyance executed after 
that time, where great injustice will be done by strict 
enforcement of the decree.*? 


Abandonment. A purchaser who has deposited 
purchase money in a certain office abandons the ben- 
efit of the decree in his favor by withdrawing such 
deposit.°? 

[§ 632] 2. Decree Vesting Title. As in the case 
of decrees in equity in relation to title in general®*® 
under statutory provisions relating to the passing 
of title by judgment or deeree,®* a properly made and 
recorded decree of specific performance, which di- 
rects a conveyance of real estate to be executed and 
delivered, itself operates to pass title from the ven- 
dor to the purchaser without the actual execution of 
a deed or conveyance between the parties,®® where, 
under some statutes, the party against whom the 
decree shall pass fails or refuses to comply with the 
decree within the time fixed therein,®* notwithstand- 
ing the pendency of an appeal therefrom;** and in 
such a case the vendor is entitled to the purchase 
money which has been deposited in court, although 
he has not executed a deed.°* The decree operates 
to pass title where a conveyance is offered which 


SPECIFIC PERFORMANCE 
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does not comply with the decree,®® and the fact that 
the purchaser refuses to accept such a conveyance 
does not divest him of his equitable title,“° or pre- 
vent his acquisition of the legal title.7* So, also, a 
deeree which directs the purchaser to accept a deed 
tendered by the vendor, and to pay the purchase 
money, operates to pass title where it is acquiesced 
in by the purchaser,*? but not where he refuses to 
obey it.7% 

Not new contract. A decree of specific perform- 
ance under such a statute is not a new contract,’* 
and adjustments must be made according to the 
terms of the original contract.7° 


As against creditors or purchasers. A decree di- 
recting the execution of a deed is not a conveyance 
within the meaning of the recording acts requiring 
registration in order to make the conveyance valid 
against creditors or purchasers.*® 


On death of party. Under a bill for specific per- 
formance of a contract by which land was to be oe- 
cupied jointly during defendant’s lifetime, and then 
to go to complainant, a decree that the title shall vest 
absolutely in complainant on the death of defend- 


the right to performance of the de- 
cree, mere delay to enforce a right 
not being “laches.” Bright v. Wilcox, 
ADR er ea: 0.4- melt SiRAC we Inuit 


61. Blair’s Estate, 178 Pa. St. 582, 
S6 PALS L7.9. 


62. Cheney v. Wagner, 33 Neb. 310, 
50 N.W. 13. 


Rescission of contract as form of 
relief see supra § 582. 


63. See Equity § 863. 
64. See statutory provisions. 


65. Cooper y. Johnson, 151 Ga. 608, 
107 S.E. 849; Banks v. Sloat, 69 Ga. 
330; Hermanson v. Seppala, 255 Mass. 
607, 152 N.E. 363; Dooley v. Merrill, 
216 Mass. 500, 104 N.E. 345; Brown v. 
Griswold, 109 Wis. 275, 85 N.W. 363; 
Burrail v. Eames, 5 Wis. 260. 


[a] In Missouri the ancient chan- 
cery practice was to require defend- 
ant, under penalty of incurring the 
court’s displeasure and pains attend- 
ing thereon, to execute a deed in per- 
formance of his contract; but Rev. 
St. (1899) § 785 (St. Annot. [1906] 
p 754), accomplishes the same end by 
passing the title by decree, and § 3743 
(p 2088) authorizes the decree to be 
recorded like a deed; and a decree 
which does not require defendants to 
do anything toward making specific 
performance, but accomplishes its 
purpose by decreeing that title be 
vested in plaintiff, and that a copy 
of the decree be recorded, conforms 
to the Missouri practice. Otto vy. 
Young, 227 Mo. 193, 127 S.W. 9. 


66. Kan.—Paris v. Golden, 96 Kan. 
668, 153 P. 528 [reh den 97 Kan. 174, 
ASE le sele 


La.—Kinberger v. Drouet, 149 La. 
986, 90 So. 367. 


Mass.—Dooley v. Merrill, 216 Mass. 
500, 104 N.E. 345. 


N. J.—Hannan v. Wilson, 100 N. J. 
Eq. 463, 136 A. 499 [rev on other 
erounds Od IN Jc DOr 43, elon An 
165]; Goldstein v. Curtis, 65 N. J. 
Eq. 382, 59 A. 639, 


Or.—Columhia River Co. v. Smith, 
83 Or. 137, 162 P. 831, 163 P. 309. 


[a] Married woman.—(1) Under a 
decree directing a conveyance by a 
married woman, under such a stat- 
ute, it is not essential that a convey- 
ance made by her, in pursuance of the 
mandate, should contain the statutory 
acknowledgment that it was executed 
freely. Goldstein v. Curtis, 65 N. J. 
Eq. 382, 59 A: 639. (2) Where she 
holds property as trustee, a decree of 
equity that she convey it is self-ex- 
ecuting, and the questions of joinder 
by her husband or acknowledgment 
by her raise no obstacles. Patterson 
v. J. D. Loiseaux Lumber Co., 92 N. 
J. Eg. 569; 174 Al1336° frev on other 
grounds 93 N. J. Eq. 446, 116 A. 697]. 


[b] Refusal to sign deed.—(1) In 
a suit for specific performance of a 
contract for the sale of land against 
one who has parted with title, the de- 
cree will condemn her to sign the 
deed, and, if she refuses to sign the 
decree, will itself constitute the title. 
Kinberger v. Drouet, 149 La. 986, 90 
So. 367. (2) Although the court may 
be unable to Gompel the owner to sign 
a deed because he is beyond the ju- 
risdiction of the court, the decree is 
sufficient to pass title to the purchas- 
un Dey v. Nelkin, 131 La. 154, 59 So. 


{e] Construction.—A decree di- 
recting a conveyance to be made, un- 
der such a statute, must be construed 
by the same rules as are applicable to 
the construction of a conveyance 
made in conformity therewith. Wee- 
hawken Ferry Co. v. Sisson, 17 N. J. 
Eq. 475. 


[d] Effect of statute.—A statute 
that a decree requiring a conveyance 
shall, on noncompliance, have the ef- 
fect of conveyance, insures relief to 
the successful party whether vendor 
or vendee. Hannan v. Wilson, 100 N. 
J. Eq. 463, 136 A. 499 [rev on other 
grounds 101 N. J. Eq. 743, 139 A. 165). 


67. Baumann v. Naugle, 97 N. J. 
Eq. 110, 127 A. 263 [aff 98 N. J. Ea. 
687, 130 A. 917]. 


68. Columbia River Co. v. Smith, 
83 Or. 137, 162 P. 831, 163 P. 309. 


_ 69. Baumann y. Naugile, 97 N.: J. 
Eq. 110, 127 A. 263 [aff 9S Ne J. Eq. 


687, 180 A. 917]. 


[a] Illustration.—Where a _  pur- 
chaser sues a vendor and the vendor’s 
wife and the subsequent grantee of 
the vendor and wife for specific per- 
formance of the vendor’s agreement 
to sell and convey the premises free 
from incumbrances, to which agree- 
ment the vendor’s wife is not a par- 
ty, and a decree provides that the 
subsequent grantee perform the con- 
tract and convey to the purchaser by 
good and sufficient conveyance, a deed 
by such grantee, expressing a con- 
veyance subject to the dower inter- 
est of the vendor’s wife, is not a com- 
pliance with the decree, and conse- 
quently the decree operates as a con- 
veyance pursuant to statute. Bau- 
mann v. Naugle, 97 N. J. Eq. 110, 127 
A 263° [afi 98IN. JJ Ha 687,013.08 As 


917]. 
70. Baumann y. Naugle, supra. 
71. Baumann vy. Naugle, supra. 
72. Kelly v. Bramblett, 26 KyL 167, 
81 S.W. 249; Nanny v. Fancher, 60 


Hun 586, 15 N.Y.S. 628. 


73. Hannan vy. Wilson, (N. J.) 139 
Goa [rev 100 N. J. Eq. 463, 136 A. 


74 Hannan v. Wilson, 100 
Eq. 463, 136 A. 499 [rev on 
grounds (N. J.) 139 Al 165). 


75. Hannan v. Wilson, 100 
Eq. 463, 136 A. 499 [rev on 
grounds (N. J.) 139 A. 165]. 


Needk 
other 


IN Ge ls 
other 


76. Skinner y. Terry, 134 N. GC. 305 
46 S.E. 517. zy ; 
{a] Thus a decree in a suit for 


specific performance of a contract to 
convey land in favor of D, under 
whom plaintiff claimed, adjudging 
that D was the equitable owner in 
fee of the land, and that he was en- 
titled to present possession thereof 
and to a deed in fee from defendants 
in such suit which they were thereby 
ordered to execute, and that such 
decree should effect a transfer to D 
and his heirs of all the legal title 
to the land, is not a conveyance of 
ne aoa vote Such a registration 
statute. inner vy. Ter 

305, 46 S.E. 517. pia 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ant, and that it shall have the same effect to vest the 
title as a deed from defendant would have, does not, 
when construed as a whole, vest title in complainant 
prior to defendant’s death.77 


[§ 633] 3. Directing Conveyance by Commission- 
er or Other Officer.“ Under ‘other statutes,7® in- 
stead of the decree operating to pass title,*° the ven- 
dor must first be given an opportunity to convey in 
compliance with the decree,*! and, if he fails or 


- refuses to execute a deed as directed, the court may 


direct the master, a commissioner, or other officer 
of the court to execute the deed, which will have 
the same effect as if executed by the holder of the 
title.s? The power of determining when such a deed 
should be executed by the commissioner should be 
reserved by the court and not be left to the commis- 
sioner ;** and moreover, the court is not required to 
appoint such an officer to convey, but may require the 
vendor to execute a conveyance within a specified 
time, or in the alternative commit him to jail until a 
deed is executed.** Under such a statute a judgment 
for specific performance of a contract to convey 
realty in the state against a vendor served outside 
the state may be effectuated by having the sheriff 
convey the property.°® A deed executed by the ven- 
dor, which is approved by the court, so indorsed by 
the judge, and ordered to be certified by the clerk for 
record, has all the efficacy of a commissioner’s deed.*® 


77. 
190, 88 N.W. 625. 


78. In suits in equity in general 
see Equity § 863. 

79. See statutory provisions. 

80. See supra § 632. 


8l. Talbot v. Bowen, 1 A. K. 
Marsh. (Ky.) 436, 10 AmD 747. And 
see cases infra note 82. 


Ind. 462. 


83. 
(Uke aby. 
84. 
550, 140 P. 578. 


SPECIFIC PERFORMANCE 


Simmons y. Conklin, 129 Mich.!of real estate is bound, in case of 
the death of the obligor, to accept a 
deed from his heirs or from a com- 
missioner appointed by the court to 


convey for them. Rush y. Truby, 11 


Sproule v. Winant, 7 T. B. Mon. 
18 AmD 164; 
Wallace, 6 T. B. Mon. (Ky.) 380. 


Wright v. Suydam, 79 Wash. 
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‘Trustee. Where a purchaser has entered and made 
improvements with the permission of the vendor, who 
1s a nonresident on whom local service cannot be 


had, the court may appoint a trustee to convey the 
land.** 


Infant heirs.*® A decree against infant heirs in 
performance of a contract of sale made by their an- 
cestor may direct a conveyance of the legal title by 
them after they become of age,*® and that, in the 
meantime, the purchaser be permitted to receive and 
retain possession of the property.2° Under some 
statutes, however, it has been held that in such a 
case the court should order a conveyance to be exe- 
cuted for the infants by a commissioner,®! and re- 
serve to the infants the usual time, after arriving at 
full age, to show cause against the decree;®? or or- 
der the conveyance to be executed by the infants’ 
guardian ad litem.®* Such a decree should order the 
infants only to release and convey all the title where- 
of their ancestor died seized,®* and should not order 
them to enter into any personal covenants.?® 


[§ 634] 4. Proceedings To Enforce—a. In Gener- 
al. As in the case of decrees in equity in general,°* 
a decree of specific performance, according to the 
faets and conditions of the particular case, may be 
enforced by injunction,®* or contempt proceedings ;°8 
or so far as it requires the payment of money by 
attachment or other similar process.°® 


the name and behalf of the infants, 
a deed reciting the appointment of a 
named person aS guardian, in which 
they are named as parties of the first 
part without the guardian’s name be- 
ing mentioned, and which is execut- 
ed and acknowledged by the infants, 
and by the named person, without 
any addition to his signature indicat- 
ing the character in which he exe- 
cutes, is not pursuant to the order, 


Payne v. 


82. Cal.—Scadden Flat Gold-Min. 
G@ouly. Scadden) 121-Cal. 33, 53 BP. 440. 


Ida.—Glancy v. Williams, 293 P. 
665. 


Ill.—Poole v. Koons, 252 Ill. 49, 96 
N.E. 556 (master in chancery). 


Ind.—Rush v. Truby, 11 Ind. 462. 
Ky.—Sproule v. Winant, 7 T. B. 
Mon. 195, 18 AmD 164; Talbot v. 


Bowen, 1 A. K. Marsh. 436, 10 AmD 
747. 


[a] Clerk of court.—Under a gen- 
eral statutory provision empowering 
a court to employ all the means nec- 
essary to carry its jurisdiction into 
effect, the court on the vendor’s fail- 
ure or refusal to convey, as required 
by the decree, may order the clerk to 
execute and deliver a deed to the 
property. Glancy v. Williams, (Ida- 
ho) 293 P. 665. 


[b] Commissioner should be ap- 
pointed by decretal order, if applied 
for, to execute the decree. Sproule 
v. Winant, 7 T. B. Mon. (Ky.) 195, 18 
AmD 164. s 


{c] Reeeiver.—‘‘A person to exe- 
cute conveyances ordered by a court 
of equity is usually desig- 
nated a ‘commissioner’; but we think 
it immaterial whether he be called a 
commissioner or a receiver—since his 
powers are fixed by the decree, and 
need not be inferred from the name 
or title of the officer.” Scadden Flat 
Gold-Min. Co. v. Scadden, 121 Cal. 38, 
41, 53 P. 440. 


[ad] Bound to accept deed.—The 
obligee in a bond for the conveyance ; 


Enforcement by contempt proceed- 
ings in general see infra § 6385. 


85. Garfein v. McInnis, 223 App. 
Div. 28, 227 N.Y.S. 85 [aff 248 N. Y. 
261, 162 N.E. 73]. 


[a] Consistency of statutes.—A 
statute authorizing the court to com- 
pel delivery of realty to the purchas- 
er is consistent with a statute au- 
thorizing the sheriff to convey real- 
ty under a court order. Garfein v. 
McInnis, 223 App. Div. 28, 227 N.Y.S. 
85 fiaff 248, N.. ¥. 261, 162 NE. 73] 
(Civ. Pract. Act: §§ 979, 985). 


86. Walker v. Walker, 55 S.W. 726, 
an Kyl 1520: 
87. Felch v. Hooper, 119 Mass. 52. 


88. Sales and conveyances of in- 
fant’s property under authority or 
order of court in general see Infants 
§§ 101-147. 


89. Sutphen v. Fowler, 9 Paige (N. 
NE) PAKS 

90. Sutphen v. Fowler, supra. 

91. Hogan v. McMurtry, 5 J. J. 


Marsh. (Ky.) 633. 
92. Hogan v. McMurtry, supra. 


93.- Hyatt v. Seeley, 11 N. Y. 52; 
Matter of Ellison, 5 Johns. Ch. (N. 
Yo) 261. 

[a] Guardian ad litem should ex- 
ecute and deliver the deed on behalf 
of the infants. Van Schaick v. 
Stuyvesant, 2 Edw. (N. Y.) 204. 


[b] Deed held insufficient.—W here 
the decree directs the deed to be ex- 
ecuted by the guardian ad litem, in 


Or one which the purchaser is bound 
Be accept. Hyatt v. Seeley, 11 N. Y. 
oL. 


Execution of deed by guardian in 
general see Guardian and Ward §8§ 
337-339. : 


94 Matter of Ellison, 5 Johns. Ch. 
CNS Y=)? 26a: 


95. Matter of Ellison, supra. 
96. See Equity §§ 866-868. 
97. Smith v. Smith, 84 N. J. Ha. 


299, 93 A. 890. ; 


Injunction to enforce specific per- 
formance in general see supra § 461. 


98. See infra § 635. 
99. Ark.—Bonner y. Little, 38 Ark. 
39%. 


Ili.—Corbus v. Teed, 69 Ill. 205. 


Ky.—Wren v. Cooksey, 147 Ky. 825, 
145 S.W. 1116. 


La.—Pratt v. McCoy, 128 La. 570, 


54 So. 1012. 

Md.—Dickens vy. Hiffner, 3 Bland 
322 note. 

N. Y.—Roberge v. Winne, 75 Hun 


597, 27 N.Y.S. 601; Weissenburger v. 
Williams 81 Mise: 397, 142) NoYes: 
1027; Kittel v. Stueve, 11 Misc. 279, 
32 N.Y.S. 272 [aff 146 N. Y. 380]. 


Wis.—Harris v. Halverson, 
Wis. 71, 211 N.W. 295. 


Sask.—Morgan vy. De Geer, 10 Sask. 
15 Bales 


[a] Illustration.—Where a vendor 
obtains by consent an order for per- 
sonal] judgment or in default of pay- 
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1278 (58 °C.) 

Action at law. An action at law does not le for 
damages resulting from neglect to obey an unwar- 
ranted decree of specific performance,” as where the 
decree has been changed on an ex parte application 
and without notice to defendant.* But, where a 
judgment provides that on the vendor’s failure to 
execute a warranty deed the decree shall operate as 
a conveyance, and no deed is executed, the purcbaser 
may sue for breach of warranty if the title proves 
defective.* 


Stay. Where either party desires to avoid the ef- 
fect of the decree because of matters arising subse- 
quent thereto, such as a settlement between the par- 
ties, refusal or neglect of the other party to perform, 
or inequitable conduct of the other party, the proper 
course is to apply in the cause for a stay of all pro- 
ceedings.® 


Vacation. A decree of specific performance 
against a purchaser of property may be vacated, 
where it subsequently appears that the vendor’s title 
is fatally defective;® but, where the purchaser has 
not asserted his right to a rescission, he cannot set 
up such right on a petition to reopen and vacate the 
decree on the ground of defective title in the ven- 
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dor,’ especially after affirmance, of the decree by the 
appellate court,® where, in a suit against a purchaser 
of land, the court orders a sale of the land and or- 
ders him to show cause why he should not make good 
the deficiency, the fact that the vendor had cireular- 
ized possible customers is not ground for setting 
aside the sale, where the purchaser was not injured 
thereby; nor will it be set aside because the amount 
bid at the sale was less than the amount the original 
purchaser had agreed to pay, where the amount bid 
was not grossly inadequate;!° and a discharge of the 
purchaser’s order to show cause why the sale should 
not be set aside automatically requires that the ven- 
dor’s order to show cause why the purchaser should 
not be compelled to make good the deficiency be made 
absolute." 


[§ 635] b. Contempt Proceedings.1? Contempt 
proceedings have been held to be a proper means of 
enforcing a decree of specific performance,'* such as 
a decree directing a conveyance of land;'+ but the 
party in whose favor performance is decreed cannot 
avail himself of this remedy where he fails to com- 
ply with a condition on his part, as required by the 
decree.1> Where the decree directs the payment of 


ment into court a declaration of lien 
and sale, he is entitled to issue im- 


mediate execution. Morgan v. De 
Geer, 10 Sask. L. 312. 
{b] Rule applied.—Where, after 


making a contract for the purchase of 
real estate, the purchaser began to 
mortgage, sell, and dispose of her 
property, investing it in the name of 
her son for the fraudulent purpose of 
thindering the vendors in the collec- 
tion of their claim, an attachment of 
the purchaser’s property is sustained 
by the decree, awarding specific per- 
formance. Wren vy. Cooksey, 147 Ky. 
825, 145 S.W. 1116. 


{c] Deficiency judgment (1) 
against the purchaser may be enforc- 
ed by the aid of an execution. MHar- 
rig. v.. Halverson, 192 Wis. .71, 211 
N.W. 295. (2) Compensation for a 
deficiency of land may be enforced 
against a nonresident vendor by at- 
tachment of other lands in the juris- 


diction. Bonner vy. Little, 38 Ark. 
Se 
{d] Judgment directing execution 


of bond and mortgage is not’a money 
judgment, on which an execution for 
the,sale of the property can be is- 
sued. Roberge vy. Winne, 75 Hun 597, 
27 N.Y.S. 601. 


[e] Sequestration.—(1) On de- 
creeing, in a Suit for specific perform- 
ance of defendant’s alleged agreement 
to transfer certificates issued to him 
by a city for public improvements, 
made under a written contract with 
it, that plaintiff was entitled to have 
such certificates deposited in a bank, 
selected by him, for the joint account 
of himself and defendant, subject to 
the terms of their contract, the cer- 
tificates not yet issued by the city 
will be judicially sequestered as is- 
sued, unless defendant deposits them, 
when issued, as required by the de- 
eree. Pratt v. McCoy, 128 La. 570, 
54 So. 1012. (2) As process in exe- 
cution in equity in general see Equi- 
ty § 866; Sequestration § 14. 


{f] In New Jersey (1) under the 
Chancery Act § 46 (1 Comp. St. [1910] 
p 427) and prior similar statutes, the 
proceedings available to a successful 
complainant in a vendor’s suit for 


specific performance by which his de- 
eree can be enforced include process 
of sequestration against the real and 
personal estate of defendant, the writ 
of fieri facias against goods and 
lands, and capias ad satisfaciendum 
against the body of defendant if the 
case is infected with fraud. Smith 
v. Smith, 84 N. J. Eq. 299, 93 A. 890. 
(2) The same proceedings are avail- 
able in case of a judgment for the 
payment of money in other suits for 
specific performance. Aspinwall v. 
rep Me bon Nea Jin dG. 6846S daman 


_Judgment, decree, ‘or order as ba- 
ve of oe in general see Executions 
§§ 15-41. 


1. To enforce decree in equity in 
general see Equity § 868. 


2. Berry v. Innes, 46 Mich. 518, 9 
N.W. 834. 


3. Berry v. Innes, supra. 


4 Paris v. Golden, 96 Kan. 668, 
153 P. 528 [reh den 97 Kan. 174, 154 
Pe 1123]. 


5. In re Cooley, 95.N. J. Eq. 485, 
125 A. 486 [aff 103 N. J. Eq. 377, 143 
A. 916]. 


_{a] Thus, if complainant in an ac- 

tion for specific performance of a 
land contract after decree refuses to 
perform his part, defendant vendor, 
if not desirous of enforcing the de- 
cree, may apply in the cause, for re- 
lief from the decree and permanent 
stay of proceedings. In re Cooley, 
95 N. J. Hq. 485, 125 A. 486. 


Stay of enforcement of decree in 
equity in general see Equity § 869. 


6. Mendel vy. Berwyn, (N. J.) 149 
A. 894 [aff 106 N. J. Eq. 275, 149. A. 
893]; Eckhouse v. Berwyn, 106 N. J. 
Eq. 485, 151 A. 371 [den reop (N. J.) 


146 A. 65 (aff 106 N. J. Eq. 276, 148 
A, 917)]. 3 


7. Mendel v. Berwyn Estates, (N. 
J.) 149 A. 894 [aff 106 N. J. Eq. 275, 
149 A. 893]; HEckhouse v. Berwyn, 106 
N. J. Eq. 485, 151 A. 371 [den reop 
(N. J.) 146 A. 65 (aff 106 N. J. Hq. 
276, 148 A. 917)]. 


8. Mendel v. Berwyn HEstates, (N. 


J.) 149 A. 894 [aff 106 N. J. Eq. 275, 
149 A. 893]; Eckhouse vy. Berwyn 
Estates, 106 N. J. Eq. 485, 151 A. 371 
[den reop (N. J.) 146 A. 65 (aff 106 
N. J.) Bg. 276, 148V AS 917 ae 


9. Eypper & Beckman vy. Ross, (N. 
J. Eq.) 141 A. 795. 


10. Eypper & Beckman y. Ross, 
supra. 

ll. Eypper & Beckman y. Ross, 
supra. 

12. Disobedience of mandate, or- 


der, or judgment as contempt in gen- 
eral see Contempt §§ 12--24. 


13. Elder v. Taylor, 211 App. Div. 
682, 208 N.Y.S. 321. ae 


[a] Motion to punish defendant 
for contempt for failing to obey a 
judgment requiring a deposit in a 
trust company of securities of a spec- 
ified value as specific performance of 
an agreement should be. granted, 
where defendant’s opposing affidavit 
merely states that he never had se- 
curities of the kind mentioned and is 
unable to acquire them, since it is his 
duty to buy them, his remedy, if 
financially unable to do so, being by 
application for relief under Judiciary 
L. § 775. Elder v. Taylor, 211 App. 
Div. 682, 208 N.Y.S. 321. 


14. Seventy-Six Land, etc., Co. v. 
Fresno County Superior Ct., 93 Cal. 
139, 28 B. 813; Wright v. Suydam, 79. 
Wash. 550, 140 P. 578. 


{a] Court may direct the vendor 
to execute a vonveyance within a. 
specified time, or, in the alternative, 
commit ‘him to jail until a deed is 
executed. Wright v. Suydam, 79 
Wash. 550, 140 -P. 578. 


[b] In Louisiana a judgment for 
specific performance of an agreement 
to sell real estate cannot be enforced 
against the vendor by process of con- 
tempt. Manning y. Cohen, 128 La. 
148, 54 So. 700, AnnCas1912C 779. 


15. Davis v. Flowers, 159 Ga. 
125 S.B. 828. a ae 


_{a] Thus, where a decree of spe- 
cific performance required defendant 
to comply with the contract on pay- 
ment by plaintiff of a stated sum 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 635-636] 


money, it is held in some jurisdictions that, in view 
of constitutional or statutory provisions forbidding 
imprisonment for debt,1® a decree for specific per- 
formance in favor of a vendor, for the payment of 
money, 1s not enforceable by contempt proceed- 
ings,*‘ except in case of fraud,!§ and except to the 
extent that the purchaser has refused to comply with 
other separate parts of the judgment, requiring the 
acceptance of a deed and the execution of a bond and 
mortgage ;*® but even in the latter case a purchaser 
cannot be committed for contempt in failing to com- 
ply where no demand has been made on him or no 
opportunity has been given to him to inspect the 
instrument to be executed, as he is entitled to do 
under the judgment.?° -Where a party is in contempt 
for refusal to perform specifically a contract as or- 


[§ 636] Whether the trial court has properly ex- 
ereised its discretion in granting or denying relief 
in a suit for specific performance is subject to review 
by the appellate court,?°® but its rulings or findings 
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will not be disturbed unless they have been based on 


and assumption of certain notes and 
execution of a note to defendant for 
a named sum within thirty days and 
plaintiff failed to comply therewith 
within the stated time and only of- 
fered to do so after two years, he 
could not prevail in contempt pro- 
ceeding against defendant because 
of the latter’s refusal to transfer his 
title and interest. Davis v. Flowers, 
159 Ga. 355, 125 S.E. 828. 


16. See constitutional and statu- 
tory provisions. See also Arrest § 83; 
and Constitutional Law §§ 447, 448. 


17. Pease v. Cooper, 61 Ga. 626; 
Smith v. Smith, 84 N. J. Hq. 299, 93 
A. 890; Aspinwall vy. Aspinwall, 53 
N. J. Eq. 684. 


[a] Requirement of decree erro- 
neous.—It is error for the court to 
include in its decree a provision that 
defendant should pay for making and 
recording the deed, and, in default of 
compliance with the decree, that he 
be attached for contempt. Pease v. 
Cooper, 61 Ga. 626. 


[b] In New York, under Judiciary 
L. § 753 subd 3, 756, and Code Civ. 
Proc. §§ 1240, 1241, a judgment in an 
action for specific performance of a 
contract to purchase land, directing 
defendant to accept the deed and to 
pay the contract price, and that on 
failure to accept plaintiff should file 
the deed with the clerk, was not en- 
forceable by contempt proceedings. 
Weissenburger v. Williams, 81 Misc. 
397, 142 N.Y.S. 1027; Kittel v. Stueve, 
foie MISC. 279, o20 N.Y.9..2 2 [att -126 
ieee, SOs 


18. Smith v. Smith, 84 
299, 93 A. 890. 

19. Kittel v. Stueve, 11 Misc. 279, 
32 N.Y.S. 272 [aff 146 N.Y. 380]. 


20. Leerburger v. Watson, 
App. Div. 48, 154 N.Y.S. 577. 


21. Wharton vy. Stoutenburgh, 39 
Weed ao. 299; 


N. Ji, iq. 
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22. Wharton v. Stoutenburgh, su- 
pra. 

23. Handy v. Rice, 98 Me. 504, 57 
"A. 847% (under Rev. St. £1903] ¢ 77 
$17). 


[a] Proof of full compliance with 


the statute whereby the wife’s ‘in- 
terest or right by descent’’ has been 
barred will purge all contempt of 
court by the vendor for not deliver- 
ing a deed containing a release of 
dower or title by descent by his wife 
in accordance with the decree. Handy 
v. Rice, 98 Me. 504, 57 A. 847. 


24. Jeerburger v. Watson, 
App. Div. 48, 154 N.Y.S. 577. 
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25. Leicester Piano.Co. v. Front 
Royal,’ etc., Imp. Co.; 55 F. 190, 5 
CCA 60; Chicago. Title. ete,’ Co. ‘v. 


Schwartz, 339 Ill. 184, 171 N.E. 169; 
Carver v.' Van Arsdale, 312 Ill. 220, 
143 N.E. 579; Herryford v. Moore, 
(Mo.) 181 S.W. 389; Rochester, etc., 
Land Co. v. Roe, 8 App. Div. 360, 40 
N.Y.S. 799. 


Discretion of court in general see 
supra §§ 631-635. 


Review of discretion of lower court 
in general see Appeal and Error §§ 
2753-2829. 


26. Stroppel v. Plageman, 3 Oh.N. 
P.N.S. 501. 


27. See cases infra this note; and 
notes 28-30. 


[a] Theory of case.—Where un- 
der the code the action is brought as 
an action in ejectment but is tried 
without objection as an equitable ac- 
tion, and the relief granted is sub- 
stantially the same as a decree for 
specific performance, the appellate 
court may ignore the distinction be- 
tween legal and equitable forms of 
action and sustain the judgment. 
White v. White, 20 App. Div. 560, 47 
N-Y.S. 273. 

{b] From order nisi—The proper 
method of attacking an order nisi and 
an order for sale founded thereon is 
by appeal against the order nisi, and 
where such an appeal is not taken 
within the time prescribed and leave 
to appeal after that time has expired 
is refused, both the order nisi and 


the order for sale must stand. John- 
ston v. Madson, 9 Alta. L. 332. 
[c] Affirmance of decree (1) 


for plaintiff in suit for specific per- 
formance of contract for the convey- 
ance of realty. Raymond v. Shaw- 
boose, 34 Mich. 142; Elbon v. Adams, 
44 W. Va. 237. (2) Where plaintiff 


error or misapprehension.?® 
such an appeal are generally determined by the rules 
and principles governing appeals in general,?* such 
as the rule that objections not properly made at the 
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dered by the court, the court may carry its decree 
into effect by establishing the contract, as though it 
were executed, and by enjoining the party from de- 
nying it,” and the one so in contempt is not enti- 
tled to notice of subsequent decree.?? 


Stay of proceedings. 
wife to release her dower or right by descent is a 
sufficient cause for staying contempt proceedings 
against the vendor, until he can apply to the court 
to have the wife’s appropriate share of the approved 
price deposited with the clerk of the court.2? 


The refusal of the vendor’s 


The imposition of a fine as punishment for con- 
tempt in failing to comply with a judgment directing 
specific performance is erroneous where the other 
party to the contract has not been prejudiced.?4 


Questions arising on 


is not entitled under his contract for 
the purchase of land to recover liq- 
uidated damages for the breach and 
also to have specific performance, his 
insistence on affirmance of that part 
of the judgment which grants the 
damages is sufficient reason for af- 
firming the part which refuses spe- 


cific performance. Hoskins V- 
Dougherty, 29 Tex. Civ. A. 318, 69 
S.W. 103. (3) Where the deed, de- 


posited with the clerk, pending ap- 
peal, js lost while in his custody, de- 
fendant, on affirmance of the decree, 
must execute a new deed. Worrall v- 
Munn,’ 27 N. Yue 75e 


{d] Dismissal.—Where, in a suit 
for specific performance of a contract 
for the sale of hops, in which a tem- 
porary injunction, restraining de- 
fendants from selling or disposing of 
the hops, or removing them until the 
final disposition of the suit, was ask- 
ed and granted, the subsequent dis- 
position of the hops, and shipment 
thereof beyond the jurisdiction of the 
court, affords no ground for dismiss- 
ing an appeal from a decree sustain- 
ing a demurrer to the complaint and 
dissolving the injunction. Livesley 
v. Johnston, 45 Or. 30, 76 P. 18, 946, 
106 AmSR 647, 65 LRA 783. 


fe] Remand of cause for: (1) Er- 
roneous judgment in favor of plaintiff 
purchaser of land. Easton vy. Lock- 
hart, 10 N. D. 181, 86 N.W. 697. (2) 
Erroneous dismissal of suit by pur- 
chaser of real estate. Ullsperger v. 
Meyer, 217 Ill. 262, 75 N.E. 482, 2 LRA 
NS 221. 


{f{] Reversal.—(1) Where the bill 
is dismissed on the greund that com- 
plainant had a remedy at law, and on 
appeal the record is so insufficient 
that it cannot be determined that the 
remedy was adequate, the decree will 
be reversed. Gray v. Citizens Gas 
Co., 206 Pa. 3038, 55 A. 998. (2) But, 
where the court refused specific per- 
formance of a contract for the sale 
of land on account of an unwarranted 
demand made on defendant by plain- 
tiff, plaintiff is not entitled to a re- 
versal on appeal by reason of his 
having submitted to the trial court 
after judgment an offer to waive such 
demand. North Texas Bldg. Co. v. 
Coleman, (Tex. Civ. A.) 58 S.W. 1044. 
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trial cannot be raised on appeal,?® that a finding or 
decree will not be disturbed where it is based on con- 
flieting evidence,” or because an immaterial finding 
is not supported by the evidence. 
plainant is not entitled to specific performance, but 
is entitled to recover damages, the appellate court 
will order the bill dismissed without prejudice to 
an action at law,*! unless complainant requests and 
obtains leave from the trial court to retain the bill 
The court on af- 
firming a decree for specific performance of an oil 
lease will not fix the number of wells which shall be 


for an assessment of damages.*? 


[§ 637] A. In General. As in other suits in eq- 
uity,?? the allowance of costs, in a suit for specific 
performance, is within the discretion of the court ;** 
and the general rules relating to costs in civil ac- 


28. See cases infra this note. 
[a] Rule applied as to: (1) Ob- 
jection to vendor’s title. Brocken- 


brough vy. Blythe, 3 Leigh (30 Va.) 
619. (2) Objection that no offer to 
convey was made in the complaint. 
Freeson v. Bissell, 63 N. Y. 170. (3) 
Relief against vendor, notwithstand- 
ing defects in the title, not asked at 
the trial. Mills v. Van Voorhies, 20 
N. Y. 412, 10 AbbPr 152. 


{b] Jurisdiction—Where defend- 
ant without any fault of his own is 
legally incapacitated from perform- 
ing the contract, and this fact is 
known to plaintiff when he com- 
mences the suit, the court has no ju- 
risdiction of the case, but if defend- 
ant does not object to the jurisdic- 
tion at the trial, and treats the cause 
as an equitable one, he cannot raise 
the objection on appeal. Morgan v. 
Bell, 3 Wash. 554, 28 P. 925, 16 LRA 
614. 


[ce] Sufficiency of  complaint.— 
Where objection to the sufficiency of 
the complaint is made for the first 
time on appeal, it will be held suffi- 
cient if by any reasonable inference 
or intendment the conclusion follows 
that it states a cause of action. Hal- 
vorsen v. Orinoco Min. Co., 89 Minn. 
470, 95 N.W. 320; Drake v. Barton, 
18 Minn. 462. 


[d] Impossibility of performance. 
—A decree for specific performance 
will not be disturbed on appeal on the 
ground that performance was impos- 
sible because defendant had conveyed 
the land to a third person, where that 
fact is not alleged in the pleadings, 
and the only evidence of it given on 
the trial was a statement, on cross- 
examination, by plaintiff's witness 
that he put plaintiff’s contract on rec- 
ord after he ‘had learned that defend- 
ant had sold his property to another 
person. Klaweiter v. Hubner, 68 Hun 
338, 22 N.Y.S. 815. 


Presentation and reservation in 
lower court of grounds of review in 
general see Appeal and Error §§ 580-— 

50. 

29. McLure vy. Tennille, 89 Ala. 
572, 8 So. 60; Burr v. Knowles, 72 
Iowa 764, 34 N.W. 303; Strange v. 
Crowley, 91 Mo. 287, 2 S.W. 421. And 
see cases infra this note. 


[a] In specific performance (1) 
the rule that a case will not be re- 
versed where there is a substantial 


30 Where com- 
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conflict of evidence must be taken and 
considered with the rule that, to ob- 
tain specific performance, the evi- 
dence must establish the contract 
clearly and satisfactorily. Prairie 
Development Co. y. Leiberg, 15 Idaho 
379," 980 B.Gue: (2) A substantial 
conflict in the evidence so as to ren- 
der the trial court’s judgment con- 
clusive on appeal does not necessa- 
rily arise because there is some evi- 
dence to support a contract in an ac- 
tion for specific performance, for in 
such actions the contract must be es- 
tablished by clear and satisfactory 
evidence, and the conflict must be 
substantial in the light of such rule. 
Prairie Development Co. v. -Leiberg, 
supra. (3) Where the oral testimony 
as to the consideration is conflicting, 
the decree enforcing the contract will 
not be reversed, Since the court must 
allow for the fact that the chancellor 
is the best judge of the credibility of 
oral evidence. Bacheller y. Batchel- 
ler, 144 Ill. 471, 33 N.E. 24. 


[b] Review of evidence on appeal. 
—In some states the sufficiency of 
the proof is not a matter for the ap- 
pellate court to consider, if the find- 
ing of the trial court is supported by 
any evidence, or is not against a clear 
preponderance of evidence. Lobdell 
Va Lobdell36n Nowy.) o2 ten lranser, 
A. 363, 4 AbbPrNS 56, 33 HowPr 347 
[rev 32 HowPr 1]; Shahan v. Swan, 
48 Oh. St. 25, 26 N.E. 222, 29 AmSR 
517; Rodman v. Rodman, 112 Wis. 
378, 88 N.W. 218. 


Review of questions of fact, ver- 
dict, and findings in general see Ap- 
peal and Error §§ 2830-2877. 


30. Wetmore y. Bruce, 118 N. Y. 
319, 23 N.E. 303. 


[a] Thas, where the defense is 
that the land was to be free from en- 
cumbrances, and there is one exist- 
ing, the fact that the finding of the 
trial court, that the purchaser did 
not ‘have notice of the encumbrance, 
was without evidence to support it 
is no ground for reversing the judg- 
ment in his favor, since it is an im- 
material fact. Wetmore vy. Bruce, 
LUS'TN.| Yous l9, 23 Nene 303. 


31. Richardson Shoe Machinery 
Co. v. Essex Mach. Co., 207 Mass. 219, 
93 _N.E. 650. 


32. Richardson Shoe Machinery 
Co. v. Essex Mach. Co., supra. 


33. Stubbs v. Imperial Oil & Gas 


[§§ 636-637 


driven on the premises or the time of their beginning 
and completion when the record does not contain 
data rendering it possible to do so. 
cree is reversed because-of defects in the title of- 
fered, the cause should be remanded and not dismiss- 
ed, for, if the title has been perfected in the mean- 
while, a decree for specific performance may still be 
After a remand, a decree for specific per- 
formance should be as broad as the decision of the 
appellate court,*® and a party cannot refuse to per- 
form on account of conditions not covered by the 
remand order.*® 


33 


Where the de- 


tions,*® particularly those rules which relate to suits 
in equity in general,*® ordinarily apply in respect of 
costs in a suit for specific performance,*! such as in 
regard to amounts or items allowable as costs,*? by 


Products Co., 164 La. 689, 114 So. 
595. 
34. Isaacs v. Strainka, 95 Mo. 517. 
35. Cochrane v. Justice Min. Co., 


4 Colo. A. 234. 


36. McClain v. Roberts, 198 Iowa 
959, 200 N.W. 613. 


37. See Costs § 22. 
38. Cal.—Gray v. Dougherty, 25 
Cal. 267; Schaefér v. United Bank, 


ete., Co., 104 Cal. A. 635, 286 P. 723. 


Fla.—R. E. L. McCaskill Co. v. 
Dekle, 88 Fla. 285, 102 So. 252. 


Ill.—Carroll v. Tomlinson, 192 
398, 61 N.E. 484, 85 AmSR 344. 


Mich.—Murphy v. Sterer, 47 Mich. 
522, 11 N.W. 368. 


N. J.—Cranwell v. Clinton Realty 
Co., 67 N. J. Eq. 540, 58 A. 1030 (un- 
der general statute). 


ne C.—Webb v. Chisholm, 24 S. C. 


Ill. 


Wis.—Hunholz vy. Helz, 141 Wis. 
222, 124 N.W. 257. 
Man.—Tytler v. Genung, 24 Man. 


148. 


Ont.—Davis v. Winn, 22 Ont. L. 111, 
16 OntWR 945; Church v. Fuller, 3 
Ont. 417. 


39. ‘See Costs 15 C. Jop 1: 
40. See Costs §§ 22-40, 164. 
41. See cases passim infra this 


section; and sections 638-640. 


42. State v. Sheridan, 1 Clarke Ch. 
(N. Y.) 533; Graham y. Gutierrez, 5 
Porto Rico Fed. 544; Sweeney v. 
Brow, 40 R. I. 281, 100 A. 593; Mi- 
guez_v. Harrison, 25 Man. L. 40, 20 
DomLR 233, 30 WestLR 39, 7 West 
WR 650 [allowing app 29 WestLR 
Lae ; WestWR 1426] (as to scale of 
costs). 


{a] Costs of valuation.—Where a 
purchaser obtains a decree for par- 
tial execution and partial rescission 
of a contract for the sale of land, the 
costs of estimating the value of the 
land, which is incidental to a partial 
rescission, should be decreed, with 
other costs, to complainant. White 
Vv. Hardin, 5 Dana (Ky.) 141. 


[b] Expense of survey may be 
taxed as costs against the party for 
whose benefit the service was requir- 
ed. Graham y. Gutierrez, 5 Porto 
Rico Fed. 544. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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whom awarded,** and as to the time of imposing 


- eosts.** 


Attorney’s fees.*® 


[c] Stenographer’s fees.—Although 
the successful purchaser complainant 
in specific performance, entitled to 
rents and profits or rental value, in- 
troduces, on the accounting, evidence 
of both, all the stenographer’s fees 
for taking testimony may be charged 
to respondent. Sweeney v. Brow, 40 
ie 2Si5et 00! VA. 15935) Ass Costs >in 
general see Costs §§ 319-322. 


Amount and items allowable as 
costs in general see Costs §§ 226- 
405. 

43. Omohundro vy. Wilkins, 94 Fla. 
649, 114 So. 502. 


[a] Court, not clerk.—A decree 
directing the clerk of the court to 
tax and assess costs in favor of com- 
plainants is insufficient and renders 
a sale of an equity in land and tim- 
ber to pay costs invalid where the 
amount of the costs must be adjudi- 
cated by the court. Omohundro v. 
Wilkins, 94 Fla. 649, 114 So. 502. 


By whom costs awarded in general 
see Costs §§ 411-413. 


44. See Costs § 212; 
fra this-note. 


[a] After reference.—Where the 
case is referred to a master for the 
ascertainment of certain facts, the 
court, in its discretion, may reserve 
the question of costs until after that 
time. Soper v. Kipp, 5 N. J. Eq. 383. 


[b] After determination of rights 
between other litigants.—On the dis- 
posal of the purchaser’s objection ta 
close his purchase by a vesting or- 
der in his favour of the right and ti- 
tle of both the vendor, plaintiff, and 
of the adverse claimant made a code- 
fendant with the purchaser in an ac- 
tion for specific performance, and on 
security being provided by payment 
into court or to a receiver to answer 
claimant’s demand should he substan- 
tiate it, the purchaser who was not 
at fault may be dismissed from the 
litigation and his costs ordered to be 
paid by the unsuccessful party on 
the future determination of rights be- 
tween the other litigants in respect 
of the adverse claim. Jennison v. 
Copeland, 3 DomLR 52, 3 OntWN 
795, 21 OntWR 689. 


{[c] On continuance for damages. 
—Where the court refuses to direct 
specific performance, but allows the 
action to continue to enable plaintiff 
to recover damages for a breach of 
the contract, it cannot require him 
to pay to defendant the costs and dis- 
bursements incurred in the proceed- 
ings to compel a specific perform- 
ance. Fitzpatrick v. Dorland, 27 
Ean ON2¥.) 291. 

45. As costs in general see Costs 
§§ 248-259. 

46. Brunswick Co. v. Dart, 93 Ga. 
747, 20 S.H. 631. 


and cases in- 


47. Wickliffe v. Roberts, 6 J. J. 
Marsh. (Ky.) 217. 
4S. McCutcheon vy. Brink, 129 


fss C. J.—81] 


In a suit for specific perform- 
ance attorney’s fees cannot be recovered as costs un- 
der a statute allowing such fees for breach of con- 
tract,*® or under a statute which allows the taxing 
of such fee in a suit where the title or boundaries 
of land are in question.** Where in some respects an 
action is to compel specific performance of a land 
sale contract by the purchaser, but it is also an ac- 
tion to recover on a purchase-money note which spe- 
cifically provides for attorney fees, a reasonable at- 
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torney’s fee may be allowed.*® 


[§ 638] B. For or against Whom imposed—1. In 


case may be. 


Wash. 103, 224 P. 605. 


49. Castelli v. Burns, 156 App. Div. 
200, 140 NwY.S. 1057. 


[a] Illustration.—Where defend- 
ant agreed to purchase land at fore- 
closure for the benefit of a subsequent 
mortgage, and execute mortgages in 
lieu of that foreclosed and in Jieu of 
plaintiff's mortgage, plaintiff was en- 
titled, in a suit for specific perform- 
ance, to costs against defendant, but 
was liable to costs to the holder of 
the mortgage given in lieu of that 
foreclosed. Castelli v. Burns, 156 
App. Div. 200, 140 N.Y.S. 1057. 


Who entitled to costs in general see 
Costs §§ 172-185. 


50. Conn.—Annan vy. 
Conn. 478. 


Mich.—-Stickney v. Parmenter, 35 
Mich. 237. i 

Minn.—Lippert y. Kowalke, 
Minn. 126, 191 N.W. 246. 


N. Y.—Castelli v. Burns, 156 App. 
Div. 200, 140 N.Y.S. 1057. 


Merritt, 13 


154 


R. I.—Capwell vy. Spencer, 48 R. I. 
401, 187 A. 699. 
Alta.—Edgar v. Caskey, 4 DomLR 


460, 21 WestLR 444. 


{a] Necessary party—Wrhere a 
bill for specific performance of a con- 
tract of sale is against both the legal 
and equitable owners of the land, both 
of whom combined in the transaction, 
although the decree is against one de- 
fendant only, plaintiff is also entitled 
to costs against the other defendant. 
Annan y. Merritt, 13 Conn. 478. 


{b] Agent.—Costs will be granted 
against a defendant in an action for 
the specific performance of an agree- 
ment to sell land, who, although in 
fact he was an agent for the owner, 
negotiated a sale with plaintiff, claim- 
ing an interest in the land without 
disclosing that it was that of an 
agent only. Edgar v. Caskey, (Alta.) 
4 DomLR 460, 21 WestLR 444. 


[ce] Next of kin, ordered to con- 
vey legal title to a purchaser of sur- 
viving husband and daughter after 
latter’s death, and permanently en- 
joined from prosecuting actions to 
try title, is not taxable with costs. 
Capwell v. Spencer, 48 R. I. 401, 137 
J OSE 


fd] Persons improperly made par- 
ties.—(1) In a suit against several 
defendants involving the performance 
of a contract to convey real property, 
a defendant, who disclaims any title 
to, or interest in, the land and makes 
no defense on the trial, is not liable 
for the costs or disbursements, al- 
though plaintiff prevails in the action 
generally. Lippert v. Kowalke, 154 
Minn. 126, 191 N.W. 246. (2) Where 
an original vendor has assigned the 
contract subject to the purchaser’s 
rights, and is made a party defend- 
ant to a bill for specific performance, 
and has answered disclaiming any in- 


General. General rules also apply as to who are en- 
titled to costs, in a suit for specific performance,*® 
and who are lable therefor.®° 
as in other cases,°! are imposed in favor of. the suc- 
cessful party®? against the unsuccessful party®* in 
the suit, or, in case of the latter’s death, against his 
estate®* or heirs;°° unless, under the circumstances 
of the case, the unsuccessful party was justified in 
resisting’® or seeking®? specifie performance, as the 
Thus, where the purchaser is success- 


Ordinarily the costs, 


) not be awarded 
Stickney v. Parmenter, 


terest, costs should 
against him. 
35 Macht 23:7. 


Who liable for costs in general see 


Costs §§ 186-206. 
51. See Costs §§ 10-40. 
52. Jennison v. Copeland, 3 Dom 


LR 52, 3 OntWN 795, 21 OntWR 689. 


53. Schaefer vy. United Bank & 
Trust Cox of Calitormiay 1 04" @alaeAg 
635, 286 P. 723; MeCornack v. Sharp- 
les, (Pa.) 99 A. 155; Woods v. Steven- 
son, 43 W. Va. 149, 27 S.E. 309. 


[a] Illustration.—Where none of 
plaintiff's contentions in a suit for 


‘assignment of a patent in which de- 


fendant files a cross bill for account- 
ing for royalties is sustained, but a 
large sum is found due defendant, the 
entire costs should be imposed on 


plaintiff. McCornack v. Sharples, 
a.) 99FAT 15 5. 
{b] In Ontario costs will be 


awarded against the purchaser on a 
summary application as to title un- 
der the Vendors and Purchasers Act 
(10 Edw. VII c 58), which is a sub- 
stitute for specific performance if the 
title is such as in an action by the 
vendor for specific performance the 
purchaser would haye been forced to 
accept. Re Jones and Cumming, 2 
omar 77, 3 OntWN 672, 21 OntWR 
248. 


54. Wortham v. Dacre, 2 Kay & J. 
437, 4 Wkly. Rep. 451, 69 Reprint 853. 


[a] Personal estate.—The costs of 
a suit for the specific performance of 
a covenant for the renewal of a lease 
must be paid out of the personal es- 
tate of the deceased covenantor when, 
by reason of the limitations contained 
in his will and the omission there- 
from of a proper leasing power, such 
renewed lease could not be granted 
without the assistance of the court. 
Wortham y. Dacre, 2 Kay & J. 437, 4 
Wkly. Rep. 451, 69 Reprint 853. 


55.. Elfreth’s Estate, 6 Pa. Dist. & 
Co. 234. 
56. Pangburn vy. Miles, 10 AbbN 


Cas (CN, Y.) 42. 


[a] Bhus a purchaser is justified 
in attempting to remove the doubt, 
where a mortgage thirty years old 
stands uncanceled against the prop- 
erty, and should not be charged with 
the costs, although specific perform- 
ance is decreed against him on the 
theory that from the lapse of time 
the mortgage is presumed satisfied, 
and where the vendor at the trial ex- 
hibits a satisfaction piece insuffi- 
ciently authenticated to entitle it to 
record, not having exhibited it to the 
purchaser before. Pangburn y. Miles, 
10 AbbNC (N. Y.) 42. 


57. Devenny’s Hst., 22 Pa. Dist. 
52a 
[a] Even though complainant is 


unsuccessful in his suit, if he acted 
in good faith and was justified in 
filing his bill, he will not be required 


1282 [58 C.J.] 


ful as plaintiff in a suit for specific performance of a 
contract of sale, costs are generally to be taxed 
against a defendant who denies or contests his right 
to a conveyance,®’ or who has made unfounded charg- 
es of fraud,®® or put it out of his power to make a 
Where the suit is for specific per- 
formance on the part of one defendant, costs should 
not be imposed on another defendant who made per- 
formance by his codefendant possible and did noth- 
ing to prevent the same further than to sympathize 


conveyance.°° 


with codefendant’s wrongdoing.** 


[§ 639] 2. As Affected by Fault of Parties. 
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ties were in fault, the court may refuse costs to 
either party, or, in other words, may require each 
party to pay his own costs,®? or apportion the costs 
between them;®? and this also may be done if nei- 
ther is in default.®* 
to pay costs which were occasioned by his fault,°° 
as by improper resistance to the decree.°* 


On successful party. Even though a party is suc- 
cessful in obtaining a decree in his favor, either for 
specific performance or against it, as the case may 


Each party may be ordered 


be, the court may, in its discretion, because of fault 


Where, in a suit for specific performance, both par- 


to pay all the costs on its dismissal. 
Devenny’s Est., 22 Pa. Dist. 521. 


58. Ill.—Downing v. Plate, 90 Ill. 
268; Price v. Blackmore, 65 Ill. 386. 


Ky.—wWhite v. Hardin, 5 Dana 141; 
Fleming v. Harrison, 2 Bibb 171, 4 
AmD 691. 


Pa.—Elfreth’s Estate, 6 Pa. Dist. & 
Com234. 


W. Va.— Tracy v. Tracy, 14 W. Va. 
243. 


Ont.—Burlington v. 
OntWN 217. 


_ [a] MIlustrations.—(1) A defend- 
ant vendor must pay costs where, 
although he is willing to convey with 
‘special warranty, under the bond ex- 
ecuted by him a general warranty is 
required. Fleming v. Harrison, 2 
Bibby (Ky.) 171, ° 4 Amb? .691. (2) 
Parties having no title or color of 
title to the land w'‘ho litigate their 
pretensions by their answers, should 


Coleman, 12 


have costs decreed against them. 
Tracy v. Tracy, 14 W. Va. 243. 
59. Moore v. Imeson, 15 OntWN 
91 
60. Hill v. Barwis, (Alta.) 7 West 
_ LR 428. 


61. See Alexander v. McDaniel, 56 
S.C. 252, 34 S.E. 405. 


62. N. J.—Hughes v. Hadley, 96 
N. J. Eq. 467, 126 A. 38; Mausert v. 
Christian Feigenspan, 68 N. Pome 
671,63, A, 610 -[aff 68 N.-J.. Equa 671, 
64 A. 801]; Sharp v. Trimmer, 24 N. 
J. Eq. 426. 


N. J.—Knickerbacker v. Harris, 1 
Paige 209. 

S. C.—Webb v. Chisolm, 
487. 


Eng.—Fitzgerald vy. O’Connell, 6 Ir. 
Eq. 455, 1 J. & L. 134; White v. Beck, 
Er} RR. 6 Bae 63,° 20 Whkiy- Repi-275: 
ee v. Mores, 26 L. T. Rep. N. 

. 828. 


24 8. C. 


Man.—Cole v. Cross, 22 Man. 1, 1 
DomLR 127. 

N. B.—-Kerr v. Cunard, 42 N. B. 
454, : 


Ont.—Ontario Asphalt Block Co. v. 
Montreuil, 7 OntWN 323. 


[a] Both parties may be refused 
costs: (1) Where complainant in a 
suit for specific performance of a con- 
tract for the sale of land, insists on 
defendant’s taking more land than 
he is bound to take and defendant de- 
elines paying interest which com- 
plainant is entitled to. Knickerback- 
ere ve Harris; a sRaice: IGN: ye 209° 
(2) Where the bill is dismissed be- 
cause of complainant’s misrepresen- 
tations as to the quantity of land 


involved, but defendant has been 
guilty of laches or negligence. Mil- 
ler vy. Chetwood, 2 N. J. Eq. 199. (3) 


Where defendant purchaser succeeds 
on a defense as to title raised for the 
first time at the trial and of which 
plaintiff vendor had no previous no- 
tice. Floyd v. Hanson, 43 N. B. 339. 
(4) Where, in a suit by the vendor 
resisted by the purchaser on the 
ground of unmarketable title, the 
court found the title to be market- 
able, but evidence in support thereof 
was not presented by the vendor to 
the purchaser, a very important part 
thereof being obtained by the vendor 
after the suit was commenced. Bar- 


ger v. Grey, 64 N. J. Eq. 263, 53 A. 
483. 
[b] Release of mortgage debt.— 


Where a suit is instituted to compel 
specific performance of a mortgagee’s 
covenant to release a portion of the 
property covered by the mortgage on 
tender of a proportionate part of the 
mortgage debt, it will be regarded as 
a suit for specific performance, and 
not a bill to redeem, and, where de- 
fendant answers denying complain- 
ant’s right to a release, and is cast, 
costs will not be awarded to either 
party: (‘Harrisly.) Pearsall S38. Nad. 
Eq. 472, 91 A. 880. 


In suits in equity in general see 
Costs § 40. 


63. Harrigan v. McAleese, (Pa.) 16 
A. 31. 

64. Collins v. Vandiver, 1 Iowa 593. 

65. Cal.—Kelly v. Central Pac. R. 


Co., 74 Cal. 565, 16 P. 390. 


Md.—Leviness v. Consolidated Gas, 
ete., Co., 114 Md. 559, 80 A. 304, Ann 


Cas1913C 649. 


Mich.—Hicks y. Smith, 143 .Mich. 
37, 148 N.W.. 766. 
N. Y.—Vroman v. Fish, 106 Misc. 


302, 174 N.Y.S. 484. 
Pa.—Ball v. Boyer, 35 Pa. Co. 97. 


Eng.—Vance v. Ranfurley, 1 Ir. 
Ghe 205 


fa] Tliustrations.—(1) In a suit 
for specific performance of a contract 
for the sale of land to which défend- 
ants had only tax titles and which 
they agreed to perfect, costs are prop- 
erly awarded complainant where 
there were two minor defects in de- 
fendants’ title which were remedied. 
Hicks v. Smith, 183 Mich. 387, 148 
N.W. 766. (2) Where a corporation 
entered into a contract for the sale 
of land which was subject to a lien 
of preferred .stock, the corporation, 
and not a purchaser, should be re- 
quired to pay the costs of a suit for 
the specific enforcement of the con- 
tract, where such an action was nec- 
essary to relieve the land from the 
lien of preferred stockholders. Levi- 
ness y. Consolidated Gas, Electric 
Light & Power Co. of Baltimore, 114 
Md. 559, 80 A. 304, AnnCas1913C 649. 
(3) Where specific performance is re- 


on his part, impose costs on him,** or at least a 


fused because of fraudulent misrep- 
resentations of plaintiff, and defend- 
ant is free from blame, costs should 
be awarded to defendant. Kelly v. 
Central Pac. R. Co., 74 Cal. 565, 16 P. 
390. 


[b] In suit for renewal of lease 
(1) as agreed, if it appears that the 
tenant has been guilty of any laches, 
he must, in general, pay the land- 
lord’s costs; but, if the tenant has 
not been guilty of laches, and the 
landlord refused a renewal on insuf- 
ficient grounds, he will be decreed to 
pay the tenant’s costs. Fitzgerald v. 
Carew, 1 Ir. Eq. 346. (2) Where a 
lessor, in his answer to a bill for re- 
newal of the lease, alleges breach of 
covenant by the lessees as a defense 
to the bill, and fails to prove it, he 
may be ordered to pay the costs oc- 
casioned by that defense. Vance v. 
Ranfurley, 1 Ir: Ch.. 321, 


{c] That defendants were not re- 
sponsible for condition, which placed 
them in attitude of defendants, al- 
though the cause was first decided in 
favor of plaintiffs, is a cogent reason 
why all costs should be granted 
against plaintiffs in a final disposi- 
tion of the case, the decision in favor 
of plaintiffs having been reversed on 
appeal, where complaint was ordered 
dismissed. Vroman v.. Fish, 106 
Mise. 302, 174 N.Y.S. 484. 


As to successful party see infra 
text and note 67. 


66. Cortner v. Amick, 13 Ind. 463; 
Collins v. Vandever, 1 Iowa 573. ‘ 


67. Ala.—Robinson y. Wade, 220 
Ala. 693, 127 So. 170. 


Del.—Long vy. Chandler, 10 Del. Ch. 
339, 92 A. 256. 


Ind.—Hill v. Kirby, 7 Ind. 217. 


Mich.—Palmer v. Palmer, 114 Mich. 
509, 72 N.W. 322. 


N. Y.—Kayser 


v. Arnold, 48 Hun 
620 mem, 1 N.Y.S. 412; Winne vy. 
Reynolds, 6 Paige 407. 


wey ia v. Skelley, 25 Pa. Super. 


Eng.—Barrett v. Pearson, 2 Ball & 
B. 189. 


Alta.—Hagegas v. Schickendanstz, 7 
WestWkly 996. 


Man.—Mansfield v. Toronto Gener- 
al Trusts, 22 Man. 49, 1 DomLR 503. 


. Ont.—Robinson v. Moffatt, 35 Ont. 
L. 9, 9 OntWN 209; Church v. Fuller, 
3 Ont. 417. 


{a] Iilustrations.—(1) In a pro- 
ceeding by a purchaser who has been 
in default during the lifetime of the 
vendor, to obtain a conveyance from 
the vendor’s infant heirs after his 
death, a judgment against them 
should be withheld unless plaintiff 
will accept it on the equitable terms 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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part of them,** or may refuse to allow him eosts be- 
cause of his fault,®°® or because of lack of fault of 
Thus plaintiff, although he pre- 
vails in the suit, may be required to pay the’ costs, 
where the suit was unnecessary and vVexatious;74 
or where he failed to offer performance in his bill.72 
Where a purchaser’s objections to the vendor’s title 
are reasonable, and it is necessary to resort to ju- 
dicial proceedings to place on record the proof re- 
quired to establish plaintifi’s title by prescription, 
and set at rest questions concerning the title, costs 
of the vendor’s suit for specific performance are 


the other party.7° 


of paying the costs. Hill v. Kirby, 7 
Ind. 217. (2) Where a decree for spe- 
cific performance with abatement in 
price, or’ bond to indemnify purchas- 
er against outstanding inchoate dow- 
er rights, is denied, but the vendor’s 
failure to make sure that his wife 
would join in performing the con- 
tract compelled the purchaser to seek 
relief in court, he may be required to 
pay the costs. Long v. Chandler, 10 
Del. Ch. 339, 92 A. 256. (3) Where a 
decree for specific performance, with 
inquiry as to title, is granted in an 
action in which questions of contract 
only, and not of title, are raised by 
the defense, the purchaser will be or- 
dered to pay the costs of the action 
and inquiry on title being shown. 
Banfield v. .Picard, 55 S.J. 649. (4) 
Where defendants file a demand for 
notice of proceedings and postpone a 
delivery of defense until after they 
have received notice of an applica- 
tion for judgment in default of de- 
fense, they should bear the costs of 
that application so rendered abortive 
by their action, although the appli- 


eation is dismissed. Haggas_ v. 
Schickendanstz, (Alta.) 7 WestWkly 
996. 

[b] On dismissal.—(1) Where 


plaintiff's suit for specific perform- 
ance of contract to sell land is dis- 
missed on a ground not set out in the 
statement of defense, and the defense 
of statute of frauds as set up by de- 
fendant was decided in favor of plain- 
tiff, plaintiff is entitled to his costs. 
Mansfield vy. Toronto General Trusts, 
22 Man. 49, 1 DomLR 503. (2) On 
the dismissal of an action for spe- 
cific performance or damages for the 
breach of an agreement to sell land, 
on the ground that those who pur- 
ported to act for defendant had no 
authority to make such _ contract, 
costs will not be awarded against 
plaintiff, who was misled by defend- 
ant’s conduct into the belief that he 
was dealing with a person who had 
the right to contract with him. Bo- 
land v. Philp, 5 DomLR 81, 3 Ont 
WN 1562, 22 OntWR 849. 


[ce] Inability to give title—If a 
vendor is unable to give a good title 
at the time and place appointed for 
making the conveyance, and at which 
the purchaser attends, the vendor is 
chargeable with the costs of a suit 
for specific performance subsequent- 
ly commenced by him, although. he 
succeeds in making title at the time 
of the decree. Winne v. Reynolds, 6 
Paige (N. Y.) 407. 


[d] ease or renewal.—In a suit 
for specific performance of a contract 
for a lease or for renewal of a lease, 
a tenant who by his conduct has made 
his right to a renewal doubtful, there- 
by rendering a suit for it necessary, 
may, on obtaining a renewal, be de- 
creed to pay all the costs. Barrett v. 
Pearson, 2 Ball & B. 189. 


[fe] Facts not warranting imposi- 
tion of costs.—Where a purchaser’s 
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ant.73 


Tender.74 


imperative, the 
avoided had the 


right has been bitterly contested, and 
a formal declination to execute title 
could ‘have added'nothing to continu- 
ous and emphatic refusal of the ven- 
dor to perform, the facts do not war- 
rant imposition of costs on the pur- 
chaser for failing to make proof of 
a formal declination of the vendor 
to execute title. Robinson v. Wade, 
220 Ala. 693, 127 So. 170. 


68. Marthinson y. King, 150 F. 48. 


_{a] Thus, where, in a suit for spe- 
cific performance in a federal court, 
defendant raised the question of ade- 
quate remedy at law by answer, but 
did not call the court’s attention 
thereto until final hearing on the mer- 
its, after large costs had been incur- 
red in the taking of testimony, the 
court, on sustaining such defense, 
should have directed that a part of 
the costs should be taxed to defend- 
ants. Marthinson vy. King, 150 F. 48. 


69. Cranwell v. Clinton Realty Co., 
67 N. J. Eq: 540, 58 A. 1030; Stouten- 
burgh v. Tompkins, 9 N. J. Eq. 346; 
Keine sive Mortords aiaiNeadn) sbloiwes.4: 
Stevenson v. Buxton, 37 Barb. (N. Y.) 
i, 1b AbbPr 3523 (Burke, v. Smyth, 
elrs- HG. Ws 5,5 ooueen day 198" IWoleswe 
Cross, 22 Man. 1, 1 DomLR 127. 


[a] Tllustrations.—(1) Where de- 
fendant vendor contracted to convey 
property which he did not own and 
was unable to procure, so that spe- 
cific performance was refused for im- 
possibility, he was not entitled to 
costs. Stevenson v. Buxton, 37 Barb. 
(N. Y¥.) 13, 15 AbbPr 352. (2) Where 
a purchaser made numerous delays 
in the payment of the price, and final- 
ly, after an agreement for an exten- 
sion of time in consideration of his 
paying a certain sum, he sent a check 
which was not received by the vendor, 
who then sold to another, in good 
faith, on a suit for specific perform- 
ance by the purchaser, the vendor 
should not be required to pay the 
costs, although the purchaser is en- 
titled to a decree for specific perform- 
ance. Cranwell v. Clinton Realty Co., 
67 N. J. Eq. 540, 58 A. 1030. 


{[b] Knowledge of assignment.— 
A successful party may be deprived 
of costs where he denies in his de- 
fense knowledge of an assignment, al- 
though he was well aware of it. Cole 
v. Cross, 22 Man. 1, 1 DomLR 127. 


70. Chambers v. Tulane, 9 N. J. 
Eq. 146; Doneraile v. Chartous, 1 
Ridgw. P. 122. 

{a] Thus, where a sheriff seeks 
specific performance of a contract to 
purchase land sold by him as sheriff, 
and the prayer of the bill is denied 
on a defect in the title alone, without 
the laches of the sheriff, the bill may 
be dismissed without costs. Ely v. 
Perrine, 2 N. J. Eq. 396. 


[b] Landlord is entitled to his 
costs where he gives no litigious op- 
position to prevent or obstruct a 
tenant from having the full and fair 
benefit of the covenant for renewal 
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properly imposed on plaintiff and not on defend- 


[§ 640] 3. As Affected by Tender or Ahsence of 
Where a plaintiff seeking -specifie per- 
formance is not entitled thereto until he has ten- 
dered performance on his part,7* costs should be im- 
posed against him, where, without a sufficient ex- 
cuse, he fails to tender and demand performance 
before suit,?® or where, although such tender is not 


costs of the swt might have been 
tender been made.** So also costs 


contained in his lease. Doneraile v. 
Chartous, 1t Ridgw.P. Cy 122. 


71. Sibert v. Kelly, 6 T. B. Mon. 
(Ky.) 669; Peers v. Barnett, 12 Gratt. 
(53 Va.) 410; Seeley v. Howard, 13 
Wis. 336. 


[a] Where defendant was not in 
default when the suit was com- 
menced, he is entitled to a decree for 
his costs, although specific perform- 
ance is decreed_against him. Peers 
v. Barnett, 12 Gratt. (53 Va.) 4103 
Seeley v. Howard, 13 Wis. 336. 


72. Palmer v. Palmer, 114 Mich. 
509572 N.We 322. 7% 


Costs as affected by tender or ab- 
heots of tender in general see infra 


73. New Orleans Auction Ex- 
change v. Vincent, 168 La. 802, 123 So. 
331; Thomann v. Dutel, 158 La. 1026; 
105 So. 52; Zahn v. Arensberg, 154 
ear 1.0 Ole On oUt 


74 In equitable actions in gen- 
eral see Costs § 164. an 


75. See supra: §§ 337-351. 


76. Cal—Gray v. Dougherty, 
Cal. 266. 


Ill.—Bartak v. Isvolt, 261 Ill. 279, 
103 N.B. 967, 


pote) matte’ v. Bickley, Litt. Sel. Cas. 


Mich.—Palmer v. Palmer, 114 Mich. 
5095402 NAW. S22. 


Minn.—Minneapolis, ete., R. Co. v. 
Chisholm, 55 Minn. 374, 57 N.W. 63: 


tea Y.—Swartwout v. Burr, 1 Barb. 
oO. 


[a] Failure of vendor to tender 
deed (1) to the purchaser before fil- 
ing a bill for specific performance 
will justify the court in refusing to 
decree costs against the purchaser. 
Boston v. Nichols, 47 Ill. 353. (2) 
If he does not tender any deed until 
after a decree of specific performance 
is had against him, costs should be 
assessed against him, even though 
the purchaser wrongfully refuses to 
receive the deed because not signed 
by the grantor’s wife. Bartak v. Is- 
volt, 261 Ill. 279, 103 N.E. 967. 


77. Hosmer v. Wyoming R., etc., 
Co., 129 Fed. 888, 65 CCA 81. 


[a] Thus, where the contract evi- 
dences an actual sale and purchase of 
real property, and time is not an es- 
sential element therein, and the par- 
ties have substantially progres'sed 
with performance, the rule requiring 
a tender of payment by the purchas- 
er before institution of a suit for 
specific performance is not of impera- 
tive application, and, although the 
bill will not be dismissed for failure 
to make such tender, if the costs of. 
the suit might have been avoided, 
had the tender been made, they will 
be taxed to complainant, although the 
suit is contested. Hosmer v. Wyom- 
ing R. ete., Co., 129 Fed. 883, 65 CCA 
81. 
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1284-5 [b8-Gs Sa] 
should not be allowed to plaintiff where no appli- 
cation has been made by him to defendant, previous 
to the filing of the bill, to carry the contract into 
effeet, and there has been no refusal or neglect on 
the part of the latter to execute the contract.’® 
But if plaintiff has substantially complied with the 
contract, and full performance is prevented by de- 
fendant’s conduct, defendant must bear the costs, 
although plaintiff did not tender or demand per- 
formance.7® So, although plaintifi’s tender was 
faulty, defendant may be required to pay the costs 
where he refused to perform for another and invalid 
reason,*®° or never offered to perform.*! Costs may 
be imposed on a defendant purchaser, although the 
vendor was not able to make title at the beginning 
of the action, where defendant was not ready to 
make payment on condition of getting the estate 
bargained for, and contested the case;*? but, where 
defendant tenders performance on his part both 
before and after suit, no costs should be taxed to 


SPECIFIC PERFORMANCE—SPECIFY 


[§ 640 


him.8* Where complainant, who is granted.specific 
performance of a contract to convey, does not tender 
payment within the time limited, and defendant. is 
granted relief from the decree, the relief carries 
with it the entire decree, and complainant loses 
the right to costs given by the original decree.** 
Amount of tender. Where complainant, in a suit 
for specific performance of a contract to convey 
land, tenders a less sum than is found to be due, 
and defendant by his answer offers to convey on 
payment of the sum as found by the court, which 
complainant refuses to do, claiming the proper 
amount to be less, the court should not subject de- 
fendant to the costs of the litigation;®> but if de- 
fendant claims a much larger sum than is due hin, 
and denies complainant’s right to any relief, and 
has destroyed the evidence of payments so that com- 
plainant cannot show the precise amount due, and 
tenders a less sum, the court, on granting the relief 
sought, may require defendant to pay the costs.*® 


*SPECIFY. [§ 1] A. In General. To designate 
by words one thing from another;+ to name ex- 
pressly,? distinetly,®? or particularly;* to mention 
specifically® or explicitly;® to particularize;* to 
point out;® to state in full and explicit terms® or 
explicitly and in detail;!° to tell or state precisely 


Specify for. In the plush trade the phrase has a 
technical meaning and signifies the giving of in- 
structions in respect to the printing.*? 

Other phrases: “Distinctly specify the 
erounds,”!* “specify the nature and extent of the 
intended improvement,”!® “specify the nature of the 


or in detail.14 
to a general meaning.'” 


78. Swartwout v. Burr, 1 Barb. (N. 
Wi.) 495. 
79.7 Bart) veranda. Ay Ke Marsh: 


(Ky.) 159, 10 AmD 715; Hunholz v. 
Helz, 141 Wis. 222, 124 N.W. 257. 


[a] Thus, where plaintiff was 
ready, willing, and able to carry out 
a contract to exchange lots with de- 


fendant, and defendant refused to 
perform, on decreeing specific per- 
formance for plaintiff, costs were 


properly awarded against defendant. 
Hunholz v. Helz, 141 Wis. 222, 124 
NoW. 257. 


80. Powell v. Dwyer, 149 Mich. 
1415 112 Now: 499; 11) LRANS 978% 
Abraham v. Stewart, 83 Mich. 7, 46 
N.W. 1030, 21 AmSR 585. 


81. Ellswick v. Yellow Poplar 
Lumber Co., 162 Ky. 450, 172 S.W. 675. 


[a] Thus a seller of standing tim- 
ber, who never offered to perform, is 
not entitled to complain that part of 
the costs of suit for specific perform- 
ance is taxed against him, although 
the purchaser’s tender was of an in- 
sufficient amount. Elswick v. Yellow 
Poplar Lumber Co., 162 Ky. 450, 172 
S.W. 675. 


82. Hobson v. Buchanan, 96 N. C. 
444, 2 S.E. 180. 


82. Saunders v. King, 
290; 93 N.Wi.) 272. 

84 Rosenstein v. Burr, 83 N. J. Eq. 
491, 90 A. 1037. 

85. Downing v. Plate, 90 Ill. 268. 

86. Downing v. Plate, supra. 


1. Stewart v. Jaques, 77 Ga. 365, 
368, 3 S.E. 288, 4 AmSR 86 [quot A. 
M. Dillow & Co. v. City of Monticello, 
145 Iowa 424, 431, 124 N.W. 186]; In- 


119 Iowa 


The term has a restricted as opposed 


| eree,”17 and “specify the purpose.’”}§ 


dependent Highway Dist. No. 2 of 
Ada County v. Ada County, 24 Idaho 
416, 425, 134 P. 542. 


[a] Similar definition.—‘‘To desig- 
nate in words, so as to distinguish 
from ~ other! sthings:” Reddig v. 
Looney, 208 Ill. App. 418, 419. 


2. New Standard D. [quot Roche 
Valley Land Co. v. Barth, 67 Mont. 
353, 357, 215 P. 654; Hollinger vy. King, 
282 ePa. LT, 162, Vo eAe 462i eae aie 
Dillow .& Co. v. City of Monticello, 
145 Iowa 424, 431, 124 N.W. 186. 


. A. M. Dillow & Co, v. City of 
Monticello, supra. 


4. New Standard D. [quot Roche 
Valley Land Co. v. Barth, 67 Mont. 
8Oes ONG abo wey "6544 elo linser sys 
King 2382) Pan dbieelog, dT AeeaGgoul: 
A. M. Dillow & Co. v. City of Monti- 
Se 145 Towa 424, 431, 124 N.W. 186, 


5. Century D. [quot Roche Valley 
Land Co. v. Barth, 67 Mont. 353, 357, 
215 P. 654]; New Standard D. [quot 
Roche Valley Land Co. v. Barth, 67 
Mont. 353, 357, 215 P. 654; Hollinger 
v. King, 282 Pa. 1577162, 127 A. 462]; 
Independent Highway Dist. No. 2 of 
Ada County v. Ada County, 24 Idaho 
416, 425. 134 P. 542; A. M. Dillow & 
Co. v. City of Monticello, 145 Iowa 
424, 431, 124 N.W. 186. 


6. Century D. [quot Roche Valley 
Land Co. v. Barth, 67 Mont. 353, 357, 
215 P6541) A. Me Dillow? & (Cotty. 
City_of Monticello, 145 Iowa 424, 431, 
124 N.W. 186. 


_{a] Similar definition—‘“To men- 
tion or name in a specific or explicit 
manner.” Webster New Int. D. [quot 
toche Valley Land Co. v. Barth, 67 
Mont. 353, 367, 215 P.1654 1]. 


“By CAROLAN JEFFERSON WALSH (Specify-Spellbind 


7. Stewart v. Jaques, 77 Ga. 365, 
368, 3 S.E. 283, 4 AmSR 86 [quot A. M. 
Dillow & Co. v. City of Monticello, 145 
Iowa 424, 431, 124 N.W. 186]; Inde- 
pendent Highway Dist. No. 2 of Ada 
County v. Ada County, 24 Idaho 416, 
425, 134 P. 542; Roche Valley Land 
a v. Barth, 67 Mont. 353, 357, 215 PB: 


8. Stewart v. Jaques, 77 Ga. 365, 
368, 3 S.E. 283, 4 AmSR 86 [quot A. 
M. Dillow & Co. v. City of Monticello, 
145 Iowa 424, 431, 124 N.W. 186]; 
Independent Highway Dist. No. 2 of 
Ada County v. Ada County, 24 Idaho 
416, 425, 134 PB. 542. 


9. Standard D. [quot Hollinger v. 
King, 282) Pas 157, 162, t2 7 Ase 4 Gor 
Independent Highway Dist. No. 2 of 
Ada County v. Ada County, 24 Idaho 
416, 425, 184 P. 542; A. M. Dillow & 
Co. v. City of Monticello, 145 Iowa 
424, 431, 124 N.W. 186. 


10.. A.’M. Dillow & Co. v. City of 
Monticello, supra. 


11. Webster New Int. D. [quot 
Roche Valley Land Co. v. Barth, 67 
Mont. 353, 357, 215 P. 654. 


12. Roche Valley Land Co. vy. 
Barth, supra. 

13. Aikman v. Wahnetah Silk Go., 
110-App. Div. 191, 96°N.Y.S. 1067, 1068. 


14. Ginsberg Tile Co. v. Faraone, 
(Cal. App.) 274 P. 549, 550. 


15. In re Mt. Pleasant Ave., 10 R. 
132058265 


16. Reddig v. Looney, 208 Ill. App. 
413, 419. = i 
17. In re  Mikkelson’s’ HEstate, 


(Minn.) 228 N.W. 174. 


18. Hollinger y. King, 282 Pa. 157, 
162, 127 A. 462. a ‘ 


inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


defense,”!® “specify the order, judgment or de-: 


\ 


SPECIFY—SPECULATIVE 


[§ 2] B. Specifying. Stating in full and explicit 
terms, naming expressly.!® 


Specifying out. A phrase of the iron trade which 
means furnishing specifications or designations of 
the kind of iron desired for delivery.2° 


[§ 3] C. Specified. Particularized, specially 
named.* 
Phrases: “Actions specified,”?? “any specified 


portion of the bankrupt’s estate,” “specified age,’’?4 
“specified dates,’”’°° “specified time,”?® “the document 
or documents specified in the application,”?* and “to 
be specified in the notice.”?§ 


SPECIMEN.?® 


A part or small portion of any- 
thing; a sample.?° 


Phrase: “Specimens or casts of seulpture.”*! 


SPECULATE.*? [§ 1] A. As Intellectual Oper- 
ation. To consider carefully; ponder, examine; a 
wide or careful survey and observation.** Also to 
theorize without having foundation in fact.?4 


[§ 2] B. As Commercial Operation. To enter in- 
to a business transaction or venture from which the 
proceeds or returns are conjectural, because the un- 
dertaking is out of the ordinary course of business; 
to purchase or sell with the expectation of profiting 
by anicipated but conjectural fluctuations in price ;?> 
to take the risk of loss in view of possible gain.*® 
The term is used often in a somewhat deprecative 
sense, to enter into a hazardous business transaction, 
for the chance of unusually large profits.?7 


’ 


19. Federal Enginedrivers’ and 
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SPECULATION.’® [§ 1] A. In Intellectual 
Sense. The faculty, act, process or produet of intel- 
lectual examination or search. oy 


[§ 2] B. In Commercial Sense.*® The act of spec- 
ulating, by engaging in business out of the ordinary, 
or by dealing with a view of making’ profit from con- 
jectural fluctuations in the price rather than from 
earnings out of the ordinary profit of trade, or by 
entering into a business venture involving unusual 
risks, for a chance of an unusually large gain or 
profit;*+ the investing of money at a risk of. loss on 
the chance of inusual: gain.*? 


When used with regard to a purchase of property 
the term is said to mean that the purchaser is getting 
the property for much less than it is worth;*? or to 
mean the act or practice of buying land, goods, 
shares, ete., in expectation of selling it at higher 
prices.*# 


SPECULATIVE.*® [§ 1] A. In Intellectual 
Sense. A word which in its origin implies a vision 
or an outlook,*® and has been held to mean the same 
thing as “conjecture.”#7 


[§ 2] B. In Commercial Sense. Disposed toward 
speculation as distinguished from investment.*§ 


Speculative transaction. As used in a eontract 
providing for codperation between dealers and one 
financing them, it has been held that the phrase 
means one outside the range of ordinary buying and 
selling, as dealers or brokers, and involves elements 
of risk and uncertainty dependent upon fluctuations 
in the market more or less remote in time.*® 


Firemen’s Association of Australia v. 
Broken Hill Propriety Co. Ltd. 16 
Austr. C. L. R. 245, 284 (given as 
definition of ‘‘specified’”’ in its “popular 
sense—the sense of stating and de- 
fining’’). 

20. Moran Bolt & Nut Mfg. Co. v. 
St. Louis Car Co., 210 Mo. 715, 723, 
109 S.W. 47. 


21. Webster D. [quot Page v. Ord- 
way, 40 N. H. 253, 256]. 


[a] ®he term indicates a particu- 
lar, and not a general class of cases. 
or vy. Chicago Rys. Co., 303 Ill. 
Dien 2805 S5 WIN. 43.9: 


22. Bishop v. Chicago Rys. 
303 Ill. 273, 185 N.H. 439, 440. 


23. In re Knox Automobile Co., 210 
FOO COS OL. 

24, White v. 
113. 

25. Interior Linseed Co. v. Beck- 
er-Moore Paint Co., 273 Mo. 433, 202 
S.W. 566, 568. 

26. Hardin v. 
S.W. 921, 922. 

27. Northern Crown Bank v. Etter, 
[1919] 1 WestWkly 140, 141. 


28. Roche Valley Land Co. _ v. 
Barth, 67 Mont. 353, 357, 215 P. 654. 
29. Specimen: 
As part of poston application see 
Patents § 1 


Of elas submitted for com- 
parison see Evidence §§ 882-886. 


30. Webster Dict. [quot People v. 
"Freeman, 1 Ida. 322, 323]. 


bi On cabinet of minerals con- 
sists of specimens.” Webster D. [quot 
Peo. vy. Freeman, 1 Idaho 322, 323]. 


Co., 


Whitcher, 44 T. L. R. 


Kellam, (Tex.) 279 


“Sample” 56 C. J. p 124. Tancil, supra]. 
31. Sibbel v. U. S., 124 F. 105. [a] Firat vest yen? Pade synony- 
mous.—Cartierville v oulevards de 
[a] Marble statue is a specimen 
of sculpture within the meaning of A hea 51 Que. Super. 170 Lappeal 
the Tariff Act covering specimens or 
easts of sculpture. Sibbel v. U. S., 43. Maxwell v. Burns, (Tenn. Ch. 
124 Fed. 105. ae oe ae SALE LOT Sgr Vv. 
A : ancil, ex. Commn. A.) .W.(2d) 
32. See Speculation, Speculative) ¢7° 79, fquot Cye but substituting 
post. “purchaser” for ‘‘Spurchase’’]. 
33. Standard D. [quot Ochsner v. 


Cincinnati Tract. Co., 16 Oh. App. 204, 
206 (defining the word speculation) ]. 


34. Standard D. [quot Ochsner v. 
Cincinnati Tract. Co., supra (defining 
the word “speculation’’) ]. 


35. Webster New Int. D. [quot 
Hopper v. Tancil, (Tex. Commn. A.) 
3 S.W.(2d) 67, 70]. 


36. Century Dict. [quot Lawson v. 
Cobban, 38 Mont. 138, 99 P. 128, 130; 
Arentsen v. Moreland, 122 Wis. 167, 
99 N.W: 790, 796, 65, LRA 973, 106 
AmSR 951, 2 AnnCas 628]. 


37. Webster New Int. D. [quot 
Hopper v. Tancil, (Tex. Commn. A.) 
3 S.W.(2d) 67, 70]. 


38. See Speculate ante; Specula- 
tion post. 

39. Webster New Int. D. 

[a] “A comprehensive term.”— 
Ochsner v. Cincinnati Tract. Co., 16 
Oh. App. 204, 206. 

[b] “Guess” synonymous.—Ochs- 


ner v. Cincinnati Tract. Co. 16 Oh. 


App. 204, 206. 

40. Gambling transaction see Gam- 
ing §§ 107-126. 

41. Webster’s New Int. D. [quot 
Hopper v. Tancil, (Tex. Commn. A.) 
3 S.W.(2d) 67, 70]. 


42. Century D. [quot Hopper v. 


44, Webster D. [quot U. S. v. Ket- 
tenbach, 208 F. 209, 213]. ‘ 


45. Speculative: 

Damages § 43. 

Questions of law see Appeal and Er- 
ror § 113 

See see Licenses § 168 note 17 
al. 

Transactions: 
Validity of see Gaming §§ 271-284. 


Recovery of money or ,property un- 
der see Gaming 8§ 332-336. 


46. Appeal of Bronx Parkway 
Commission, 192 App. Div. 412, 182 
INDY Sa (60,87 On. 


47. Sandanger v. Carlisle Packing 
Co., 112 Wash. 480, 192 P. 1005, 1007; 
Frescoln v. Puget Sound Tract., ete., 
Gov, 90 Wash. -59, 155 BP. 395, 3897. 


“Conjecture” 12 C. J. p. 503. 


48. Mutual L. Ins. Co. v. Lane, 151 
Fed. 276, 284. See Speculation ante. 


49. Rosenblum v. Springfield Pro- 
duce Brokerage Co., 248 Mass. 111, 
IL INDE Sai! BAUK 


[a] Depending also upon ‘“engage- 
ments extraordinary in magnitude, 
upon commitments exceptional in na- 
ture, upon undertakings for future 
sales not grounded on property in 
hand or on actual purchases or con- 
tracts already made, or upon ventures 


1286 [58 C.J.] 

Speculative value.*° A term which when used with 
reference to corporate stock is said to mean the value 
based on calculation of future prospects and con- 
tingencies.°*? 

Speculative or trading value. The phrase when 
used in reference to bonds is said to mean that they 
possess a value following from a possibility or prob- 
ability, dependent upon the future happening of 
certain contingencies respecting the affairs of the 
company issuing them, that they would in the future 
aequire a substantial cash market value.®” 


Another phrase: “A mere speculative risk.”°* 


SPECULUM. An instrument for dilating certain 
passages of the body and throwing light within them, 
thus’ facilitating examination or surgical opera- 
tions.°4 


SPEECH.?® 


SPEED.** A relative term®? the usual and ordi- 
nary significance of which is rapidity of motion.®® 


Phrase: “A high and rapid rate of speed.”°® 
SPEEDILY. A term said not to be synonymous 


SPECULATIVE—SPELLBIND 


Phrase: “The obligation to repair speedily is the 
same.’’61 

SPEEDY. °? 
quick.°s 

Speedy justice. A common phrase, describing the 
proper administration of the criminal law.°* 


Rapid in motion or performance; 


Another phrase: “Plain speedy and adequate 


remedy,’’®® 

SPEEDWAY. A term which may refer to a boule- 
vard.®® 

SPELL. 

[§ 1] A. As Noun. A term said to be synonymous 
with the word spellbind or spellbound.°®* 


Phrase: ‘“He put me under a spell.’’®§ 


[§ 2] B. As Verb. To name in their proper order 
the letters of, as a word.®® 


SPELLBIND. To bind or hold by or as if by a 
spell or charm; to fascinate; charm.’° 


with “in a reasonable time.’’®° 


otherwise partaking of business haz- 
ards promising large returns if for- 
tunate and involving considerable 
losses if disastrous, or in other re- 
spects outside the common conduct 
of trade.” Rosenblum v. Springfield 
Produce Brokerage Co., 243 Mass. 111, 
137 N.E. 357, 360. 


50. Of real estate see Taxation [37 
Cyc 1012 text and note 47]. 


51. Com. v. Edgerton Coal Co., 164 
Pa. 284. 299, 30 A. 125, 129, 


_ 82 Haight v. Stewart, 36 Cal. App. 
614,172, P2169, 773. 


“Value” [39 Cyc 1117]. 


53. Mutual Life Ins. Co. v. Lane, 
151 F. 276, 284. 


54. Webster D. [quot Zerr yv. Zerr, 
188 Ky. 233, 221 S.W. 550, 651). 


55. Speech: 


Freedom of see Constitutional 
§§ 467-481. 


Defamation by see Libel and Slander 
36 C. J. p 1134 et seq. 


56. See also Speedy post, Speedily 
post, and Carriers § 1386; Collision §§ 
‘60, 202-210, 244; Commerce § 88 note 
99 [cl; Evidence § 676; Motor Vehi- 
eles §§ 35-43, 519-523. 555, 634-645, 
819, 1187-1202, 1333-1366; Municipal 
Corporations §§ 1849, 3879; Railroads 
§§ 1730, 1827-1888, 1858, 1877, 1902, 


Law 


ed.?1 
1908; Street Railways. 
57. Louisville, etc., R. Co. v. Wil- 


liams, 183 Ala. 1388, 62 So. 679, 683, 
AnnCasi915D 483; Adams v. Cleve- 
land G.,,C& Stale Ra Coz 430k ton, 
195, 90 N.E. 382. 

[a] “A speed which would be con- 
sidered high and rapid under some 
conditions would be deemed low and 
slow under others.” Louisville, etc., 
R. Co. v. Williams, 183 Ala. 138, 62 So. 
679, 688, AnnCas1915D 483. 


58. Application of Reo Motor Car 
Co., (D. C.) 16 F.(2d) 349 (applying 
the definition to motor vehicles). 


[a] Limited to ground speed.— 
The term speed in L. (1882) ce 410, § 
757 providing that steamers shall not 
be propelled in East River below Cor- 
lears Hook at a greater rate of speed 
than eight miles an hour, means speed 
over the ground, including the tide. 
The Plymouth, 271 F. 461, 462; The 
Terminal, 290 F. 5338, 535. 


Navigation in East River see Colli- 
sion § 231. 


59. Louisville & N. R. Co. v. Wil- 
liams, 183 Ala. 138, 62 So. 679, 683, 
AnnCas1915D 488. 


60. Hembling v. Grand Rapids, 99 
Mich. 292, 294, 58 N.W. 310. 


61. Hembling v. Grand Rapids, 
supra. 


1904, 


Spellbound. Bound by or as by a spell; fascinat- 


62. See also Speed ante; Speedily 
ante, 

63. Webster New Int. D. 

64. People v. Becker, 239 N.Y.S. 


61. 


Right to speedy trial see Criminal 
Law § 794. 


65. Hubbard v. Justice’s Court of 
San Jose Tp., 5 Cal. App. 90, 89 P. 865, 
866 [quot Agassiz v. Superior Court, 
90, Cal: 101,103,277 PB. 499)> -Statervs 
District Court of Fourth Judicial 
Dist. in and for Missoula County, 70 
Mont. 202, 224 P. 866, 868. See also 
Prohibition § 57 text and notes 99-1. 


66. Howe vy. Lowell, 171 Mass. 575, 
581, 51 N.E. 536. 


“Boulevard” 9 C. J. p 1438. 


67. Louis v. State, (Ala. A.) 130 
So. 904, 905. See Spellbind post. 


68. Louis v. State, (Ala.) 130 So. 
904, 905. 


69. Webster New ‘Int. D. 


Defects or mistakes in spelling see 
Indictments and Informations § 177; 
Pleading § 100 text and note 97; 
Names § 19. 


70. Louis v. State, (Ala.) 130 . 
904, 905. See Spell ante. : ye 


bra aoe v. State, (Ala.) 130 So, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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2. Control and Custody of Person [§ 30] p 1294 
3. Custody and Control of Estate [§§ 31-35] p 1294 
a. Authority To Represent Spenathrift [§ 31] p 1294 
b. Nature of Guardian’s Title to Ward’s Property [§ 32] p 1295 
ce. Management of Estate [§§ 33-35] p 1295 
(1) In General [§ 33] p 1295 
(2) Sale of Realty [§ 34] p 1295 
(3) Exceeding Authority and Mismanagement [§ 35] p 1295 
C. Release from, or Discharge of, Guardianship [§ 36] p 1295 


V. DISABILITIES OF SPENDTHRIFTS [§§ 37-40] p 1295 
A. Contracts in General [§ 37] p 1295 
B. Contracts for Necessaries [§ 38] p 1296 
C. Transfers and Conveyances of Property [§ 39] p 1297 
D. Time to Which Disability Relates [§ 40] p 1297 


VI. ACTIONS BY OR AGAINST GUARDIAN OR SPENDTHRIFT [§§ 41-45] p 1297 

A. Actions between Guardian and Ward or Their Personal Representatives [§§ 41-42] p 1297 
1. Actions by Ward against Guardian [§ 41] p 1297 Sy 
2. Actions by Guardian for Reimbursement Out of Estate [§ 42] p 1297 

B. Actions by Guardian or Ward against Third Persons [§ 43] p 1298 

C. Actions by Third Persons against Guardian or Ward [§§ 44-45] p 1298 
1. Actions against Guardian [§ 44] p 1298 
2. Actions against Ward [§ 45] p 1298 


VII. CITATION PROCEEDINGS FOR PROPERTY OF WARD WITHHELD [}§ 46] p 1299 


VIII. LIABILITY ON GUARDIANSHIP BONDS [§ 47] p 1299 


CROSS REFERENCES 


Breach of Marriage Promise § 5, Spendthrift trust see Trusts [39 Cyc 33]; Wills [40 Cyc 
Divorce § 231. 1743). 


Guardian and Ward 28 C. J. p 1047. 


I. DEFINITION 


[§ 1] A spendthrift, in the broad sense of the 
term, is one who spends money profusely or im- 
providently.t Statutes have defined a spendthrift 
to be a person who, by excessive drinking, gambling, 
idleness, or debauchery of any kind shall so spend, 


waste, or lessen his estate as to expose himself or 
his family to want or suffering, or expose the town 
to charge or expense for the support of himself or 
family.” 


II. POWER TO REGULATE 


[§ 2] A. Nature and Purpose. Statutes provid- 
ing for the guardianship.of spendthrifts are based 
upon the right of the government'to protect the 
property of citizens for the benefit of themselves 
and their families, and of the community.’ Such 
statutes are not designed with a single regard for 


1. See Webster New Int. D. 
2. See statutory provisions. 


[a] In Maine Rev. St. c. 67 § 4 cl 
2 provides for an appointment of a 
guardian by the judge of probate for 
two classes of persons: First, those 
who have become incapable of man- 
aging their affairs “by excessive 
drinking, gambling, idleness or de- 
bauchery of any kind’; and second, 


towns to expense. 
less and 
and families 


bauchery.”’ 
44, 49, 22 A. 782. 


those “who so spend or waste their 
estate as to expose themselves or 
families to want or suffering or their 


was intended to include such heed- 3. 
improvident 82. 
persons as thereby expose themselves 4, 
to want, 
reference to habits of drinking or de- 
Young v. Young, 87 Me. 


the interests of the town which may be put to an 
expense if action is not taken, but also impose a 
public duty to restrain the party from a course of 
vicious excesses which may bring misery and suf- 
fering both to the spendthrift and his family.* 


[§ 3] B. Exercise of Power. The power conferred 


{b] “Lunatic? distingeuished.—Ill. 
Rev. St. §§ 1908, 2084 [quot In re 
Bishop, 149 Ill. A. 491, 498]. 


The latter class 
Bond v. Bond, 2 Pick. (Mass.) 
and wasteful | 2 

Norton vy. 
(Mass.) 152, 161 


“The statute not only contemplates 
persons may come to poverty, but 


t2 Pick 


without any Leonard, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 3-5] 


by a statute providing for the guardianship of a 
spendthrift’s property is an extraordinary one,® 
founded upon considerations of public policy,* and 
should be exercised with great caution? and with a 
view to all the purposes contemplated by the stat- 
Where the power to make donations is re- 


ute.® 


ITT. 
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emergency laws 


ianship as a spendthrift,'* although the guardian- 
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stricted by statute,® it has been held that beyond 
those limitations the law will not attempt further 
to control acts of generosity.1° 
thority, however, that such laws are in their nature 


There is other au- 


and should be construed Hberally 


to the end that their purpose may be effeetuated.! 


WHO MAY BE ADJUDGED SPENDTHRIFTS 


[§ 4] A married woman who has the exclusive 


ship of the property is also coupled with guardian- 
control of her property may be placed under guard- 


ship of the person.! 


IV. GUARDIANSHIP OF SPENDTHRIFTS 


[$ 5] A. Appointment of Guardian—1l. Proceed- 
ings To Appoint—a. Jurisdiction and Venue.'4 
der statutes conferring authority upon officers of 
the town to which a person belongs to institute pro- 


looks to their coming to poverty by 
means of vicious and criminal excess, 
by which they are in danger of in- 
volving themselves and their families 
in distress, misery and ruin. The 
high power intrusted to these pub- 
lic officers, in a case properly requir- 
ing its exercise, is therefore to re- 
_ strain the party from a course of 
vicious excesses, to reclaim him from 
habits of excessive drinking, gaming, 
idleness and debauchery, by taking 
from him the power and the means of 
indulging in them, and thus saving 
both himself and his family from dis- 
tress, misery and ruin, as well as to 
save the town from danger of ex- 
pense. And we think that selectmen 
would greatly mistake and fail in 
their duty, if they were to execute the 
authority confided to them by this 
statute, with a sole and single re- 
gard to the interest of the towns, by 
whom they are appointed.” Norton v. 
Leonard, supra. 


[a] Statute is primarily for the 
benefit of the spendthrift and his 
family, and secondarily for the benefit 
of the town. So far as the first ob- 
ject is to be obtained the proceeding 
is a police regulation to place a per- 
son who wantonly neglects himself 
and family under the control of those 
who will do what he himself ought to 
do. Cushing v. Hale, 8 Vt. 38. 


[b] Other statements of purpose. 
—(1) A statute providing for the ap- 
pointment of a guardian for spend- 
thrifts is not designed to permit adult 
children to curb the action of a parent 
of sound mind and legal discretion 
in the disposition or management of 
his estate, but seeks to protect a 
spendthrift,and his legal dependents, 
and the town from his folly. Gar- 
della v. Gardella, 50 R. I. 210, 146 A. 
121, 66 ALR 214. (2) The purpose is 
to take away from him the power to 
expend and dispose of his estate, to 
the end that neither he nor his family 
shall become a public charge (Lynch 
v. Dodge, 130 Mass. 458), (3) to safe- 
guard the interests of any one ‘who 
would squander and waste his estate 
if allowed to manage it (Beach’s App., 
107 Gonn, 1, 138 -A. 905 [writ of error 
dism 278 U. S. 661, 49 SCt 7, 73 L. ed. 
568]). 

5. Norton v. Leonard, 12 Pick. 
(Mass.) 152; Hamilton v. North 
Providence Prob. Ct., 9 R. I. 204. 

G. “Norton v. Leonard, 12 Pick. 
(Mass.) 152; Smith v. Spooner, 3 
Pick. (Mass.) 229. 

7. Conn.—Chalker  v. 
Conn. 79, 6 AmD 206. 

Mass.—Smith v. Spooner, 3 
229. 


Chalker, 1 
Pick. 


Un- 


Philippine.—Yangco v. Manila Ct. 
of First Instance, 29 Philippine 183. 


R. I.—Hamilton v. North Provi- 
dence Prob. Ct. 9 RR: Fr. 204 


Vt.—Ellis v. Cramton, 50 Vt. 608. 


Wis.—In re Reed, 173 Wis. 628, 182 
N.W. 329, 17 ALR 1063. 


“Liberty of the person and the 
right to the control of one’s own 
property are very sacred rights which 
should not be taken away or with- 
held except for very urgent reasons.” 
In re Reed, , supra. 


[a] Strict construction.—(1) The 
statute is not to be extended beyond 
the plain meaning of the words used 
(Strong v. Birchard, 5 Conn. 357), (2) 
being in derogation of the general 
rights and _ liberties of citizens 
(Strong v. Birchard, supra; Knapp v. 
Lockwood, 3 Day. (Conn.) 131; John- 
son v. Stanley, 1 Root (Conn.) 245), 
(3) but must be cautiously and strict- 
ly pursued (Strong v. Birchard, su- 


pra; Knapp v. Lockwood, supra; 
Johnson v. Stanley, supra). (4) “The 
power . is so extensive in its 


nature, So liable to abuse, and so de- 
rogatory to the liberty of the subject, 
that it ought never to be extended, 
beyond what is clearly warranted by 
a strict construction of the statute.” 
Chalker v. Chalker, 1. Conn. 79, 81, 6 
AmD 206. (5) “To declare a, person 
of full age to be incompetent to man- 
age his affairs and thereby deprive 
him of the possession of and right to 
hold and manage his property is a 
serious thing. It takes from him one 
of the greatest privileges of life in 
contravention of those fundamental 
rights which all men naturally have 
to possess, control, manage and en- 
joy their property. It is for this rea- 
son that the courts generally hold 
that the statute permitting a declara- 
tion of incompetency and the appoint- 
ment of guardians for the property of 


incompetents must be strictly fol- 
lowed, and any material departure 
therefrom results in a loss of 
jurisdiction.” Yangco v. Manila Ct. 


of First Instance, 29 Philippine 183, 
186. 


8. Norton v. Leonard, 12 Pick. 
(Mass.) 152. 
[a] echnical compliance with 


statute.—-‘‘The jurisdiction that seiz- 
es upon the property or liberty of the 
citizen guiltless of crime and sub- 
jects it to the control of others, is 
one of strict right, and involves tech- 
nical compliance with all the essen- 


tial conditions upon which it is 
founded.” Ellis v. Cramton, 50 Vt. 


608, 611. 


ceedings for the appointment of a guardian for a 
spendthrift,!® the civil authorities of the town where 
the alleged spendthrift resides or is present at the 
time of the appointment have jurisdiction,!® al- 


9. See statutory provisions. 


10. Martinez v. Martinez, 1 Philip- 
pine 182. 

11. Johnson v. Kilpatrick, 250 Til. 
A. 416. 

12. Tillinghast v. Holbrook, 7 R. 
I. 230. 

[a] Power of supreme court to 


appoint a trustee of the separate 
property of a married woman is no 
objection to the exercise of the pow- 
er to appoint a guardian by the pro- 
bate court. Tillinghast v. Holbrook, 


Oise, 1 yO 
13. Tillinghast v. Holbrook, supra. 
14, Jurisdiction to appoint guarda-. 


ian for: 
Drunkard see Drunkarads § 54. 
Infant see Guardian and Ward §§ 


Insane person see Insane Persons §§ 
165-168. 


15. See infra § 7. 

16. Mix _v. Peck, 13 Conn. 244: 
Stacey v. Benson, 18 Pick. (Mass.) 
496; Cushing v. Hale, 8 Vt. 38. : 

{a] Reason. for rule—‘“To say 
that this power of appointing a 


guardian, can only be exercised on 
the complaint of the selectmen and 
civil authority of the town where a' 
person is legally settled, would ex- 
clude from the operation of the stat- 
ute, a number of persons who have no 
legal settlement in the state, and who 
certainly ought to be subject to its 
control, aS such, or more than those 
who are legally settled in the state. 
The person who dwells among us, 
who is ruining himself and family, 
and exposing them to wretchedness 
and misery, by the constant and 
habitual practice of those vices which 
are mentioned, and who must in a. 
very short time be, with his family, 
relieved and supported by the town 
where he resides; who can look to no 
other town for remuneration, is cer- 
tainly, as proper a subject to be 
placed under guardianship, as though 
he had a legal settlement. The in- 
terest of community and of the town 
where he dwells, as imperiously de- 
mands it.’”’” Cushing v. Hale, 8 Vt. 38, 
45. 


[b] Spendthrift in custody of of- 
ficer in a certain town and about to 
be committed to prison in another 
town at the time of the appointment 
of an overseer is within the jurisdic- 
tion of the selectmen of the town in 
which. he was in custody. Mix v. 
Peck, 13 Conn. 244. 
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though the legal settlement of such spendthrift is 
in another county’? or state.1® It has been held 
that the residence of the spendthrift gives the court 
jurisdiction for the appointment of a guardian of 
the person and estate of the spendthrift, regardless 
of; where his property may be located.’ 


{§ 6] b. Nature and Form of Proceeding. The 
form of the proceeding is regulated by statute,”°® 
being analogous te or conforming as near as may 
he?! to proceedings to adjudge a person a lunatic.?? 


In Philippines proceedings under the statute to 
declare the father a prodigal must be made in an 
ordinary action.** 


[§ 7] C. Complaint or Petition—(1) Who May 
Make. The persons who may apply for the appoint- 
ment of a guardian is regulated by the statute of 
the particular jurisdiction.24 While under some 
statutes any inhabitant of the town where the alleged 
spendthrift resides is competent to bring the matter 
before the court by petition,?® residents of the town 
in which an alleged spendthrift has his legal settle- 
ment cannot petition for the appointment of a guard- 
ian on the ground that such person may become a 
charge upon the town, where the statute does not 
give them such right.?°® 


In Philippines, proceedings under the statute to 
declare the father a prodigal,?7 must be instituted 
by the consort or forced heirs.?§ 


[§ 8] (2) Sufficiency. The petition must allege 
facts which show that the person complained of is 
subject to guardianship as a spendthrift within the 


Pick. [b] Lunatic 


guished.—‘‘There 


17. Stacey v. Benson, 18 


(Mass.) 496. 
18.. Cushing v. Hale, 8 Vt. 38. 


19. Beach’s App., 107 Conn. 1, 138 
A. 905 [writ of error dism 278 U. S. 
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proceedings 
is a 
tion between a proceeding instituted 
to adjudge a person a lunatic or in- 
sane and a proceeding instituted to 
adjudge a person a spendthrift. 


[§§ 5-9 


statutory meaning of the term.?® Where the form 
of an application is not specifically prescribed by 
statute it is not necessary, to give the court juris- 
diction of the subject matter, that the statement of 
grounds warranting the appointment of a guardian 
shall be in the exact words of the statute.*° How- 
ever, a petition, which contains all the allegations 
required by the statute to authorize the appoint- 
ment, is sufficient.?! It is not necessary, In @ pro- 
ceeding for the appoinment of a guardian for a mar- 
ried woman having separate control of her prop- 
erty, that the complaint allege that the husband is 
unable to support his wife.** 


Sufficiency determined by court. Whether or not 
the application is a proper application within the 
meaning of the statute is to be determined by the 
trial court.?® 


Waiver of defects. A subsequent general appéar- 
ance constitutes a waiver of any alleged technical 
insufficiency in the allegations of the application.*+ 


[§ 9] d. Notice—(1) Necessity. In proceedings 
of this nature notice as required by statute®® is ju- 
risdictional, and the lack of it deprives the court 
of power to make a valid decree in the premises.?® 
However, where the petition is by the spendthrift 
himself, service of notice upon him is not neces- 
Satyr. 


Applicability of statute. A statute authorizing 
proceedings for the appointment of a guardian for 
one who resides without the jurisdiction, after no- 
tice has been given to all parties interested under 


distin- 


dist pointment of a guardian for those 
clear distinc- 


who have become incapable of man- 
aging their affairs by ‘excessive 
drinking, gambling, idleness or de- 
bauchery of any kind,” and also for 


The|those “who so spend or waste their 


661, 49 SCt 7, 73 L. ed. 568]. 


[a]. Situs of right to income.——In 
a proceeding for appointment of a 
conservator, property right to income 
from a trust estate had situs in town 
where respondent resided. Beach’s 
App., 107 Conn. 1, 138 -A. 905 [writ 
of-error dism 278 U.S. 661, 49 S.Ct. 7, 
73 L. ed. 568]. 


20. See statutory provisions. 


{a] Consent to judicial adviser.— 
if a party whom it is sought to inter- 
dict for prodigality declares himself 
ready to accept a judicial adviser, the 
Judge may name the adviser with the 
consent of the petitioning party and 
the respondent without calling a fam- 
ily council. Gravel v. Joyal, 21 Que. 
Pri399: 


21. “As near as may be” 45 C. J.p 
578. 


22. See infra this note. 


{a] In Tllinois the statute provid- 
ing that the proceedings shall con- 
form as near as may be to the provi- 
sions of an act relating to the com- 
mitment and detention of lunatics, 
does not demand a strict compliance 
with the provisions of the latter act, 
but it is to be construed as contem- 
plating some variation from the pre- 
scribed course, and leaving it in the 
discretion of the court to reject such 
provisions of the act as are not strict- 
ly applicable to the character of the 
proceedings involved. In re Bishop, 
149 Ill. A. 491. 


former relates to an inquiry and de- 
termination as to the condition of 
mind of the patient without special 
reference to his property, while the 
latter relates to an inquiry and de- 
termination as to certain habits of 
the person involved regarding his dis- 
position to spend, waste or lessen his 
estate.” In re Bishop, 149 Ill. A. 491. 


23. Martinez v. Martinez, 1 Philip- 
pine 182. 


24. See statutory provisions. 

25. See statutory provisions. 

fa] In BWhode Island under an 
early statute this was so. Baker v. 
Searle, 2 R. F. 115: 

[b] Overseer of poor need not, un- 


der such a statute, sign the petition 
because of the fact that the ground 
for the appointment is that the al- 
leged spendthrift is likely to become 
chargeable upon the town. Baker v. 
Searle, 2 R. I. 115. 


26. McKenna v. McKenna, 29 R. I. 
224, 69 A. 844. 


27. Civ. Code § 222. 


28. Martinez v. Martinez, 1 Philip- 
pine 182. 
29. Johnson v. Stanley, 1 Root 


(Conn.) 245; Young v. Young, 87 Me. 
44, 32 A. 782; Hopkins v. Howard, 20 
R. I. 394, 39 A. 519. 


[a] Petition held sufficient.—Un- 
der a statute providing for the ap- 


estate as to expose themselves or 
families to want or suffering, or their 
towns to expense,” a petition alleging: 
that a person “is an indolent and in-. 
temperate man, and who spends and 
wastes his estate so much that: he ex- 
poses himself and family to want and 
suffering, and his said town to ex- 
pense by reason of said indolence and 
intemperate habits he is incompetent 
to manage his own estate or to pro- 
tect his rights,” contains all the al- 
legations required by the statute to 
authorize the appointment of a fuard- 
ian to a person falling within the de- 
scription of the second class men- 
tioned in the _ statute. Young v. 
Young, 87 Me. 44, 32 A. 782. 


30. In re Bishop, 149 Ill. A. 491. 
ee ee v. Young, 87 Me. 44, 32 
ann Tillinghast v. Holbrook, 7 R. I. 

33. In re Bishop, 149 Ill. A. 491. 

34. In re Bishop, supra. 

35. See statutory provisions. 
Nears eee” v. McGeever, 202 Tl. 

Necessity and use of process in ju- 
dicial proceedings generally see 


Process § 17. 


37. Pratt v. Pawtucket Prob. a 
22 R. I. 596, 48 A. 943. Be 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the direction of the court,?* has no application where 
the party alleged to be a spendthrift resides within 
the jurisdiction and is absent only for the purpose 
of travel.°° 


Waiver of notice. A subsequent general appear- 
ance constitutes a waiver of lack of or defective 
notice.*° 


In collateral action attacking the jurisdiction of 
the court to appoint a conservator because of al- 
leged insufficiency of service of summons, the record 
of the court in which the proceedings were had con- 
taining express recitals showing jurisdiction of the 
person must be held to be conclusive.*+ 


[$ 10] (2) By Whom Given. Service by the pe- 
titioner is improper where the statute requires that 
service be made by a disinterested person.*? 


[§ 11] (8) To Whom Given. Where the statute 
requires ndtice to be seryed on all known parties in- 
terested, it has been held that a notice served upon 
the alleged spendthrift who is of age constituted a 
sufficient legal service,*? without service on his wife, 
son, or other relative,** since the liability of the 
wife, son, or other relative for the support of the 
spendthrift does not constitute such an interest as 
requires notice under the statute.*® 


[§ 12] (4) Sufficiency. Notice given in the man- 
ner provided by a constitutional*® statute is suffi- 
cient;*7 and it has been held that where service 
cannot be made in the manner provided by statute, 
actual personal service is sufficient.*§ 


[§ 13] e. Hearing. The alleged spendthrift is 
entitled to a hearing if requested and an opportunity 
to examine the evidence against him,*® and cannot 
be declared a spendthrift except upon evidence givy- 
en in court under sanction of an oath.°° 


38. See statutory provisions. 


[a] Alleged spendthrift himself is | tonal Law § 1009. 
an interested party under a statute 50. 
requiring notice to be given to those 


interested. Yangco v. Manila Ct. of 51. 
First Instance, 29 Philippine 183. 52. 
39. Yangco v. Manila Ct. of First 53. 
Instance, supra. 54, 
40. In re Bishop, 149 Ill. A. 491. N.W. 329, 17 ALR 1063. 


55. 
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Necessity for hearing see Constitu- 


Dunn’s App., 35 Conn. 82. 
See Evidence 22 C. J. pl. 

See infra this section. 
Cushing v. Hale, 8 Vt. 38. 

In re Reed, 173 Wis. 628, 182 
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[§ 14] f. Evidence. General rules of evidence** 
are applicable in proceedings of this character.>? 


Burden of proof is on the party contending that 
the application for the appointment of a guardian 
was not made by the proper body to prove the 
same.°® 


Admissibility. The competency or incompetency 
of the alleged spendthrift, is to be determined upon 
the facts as they appear at the time of the trial,°* 
and evidence which is too remote in time to have 
any weight as showing the existence of a present 
condition warranting the appointment of a guard- 
lan is not admissible.°® 


Weight and sufficiency. The evidence must show 
that the alleged spendthrift is a “spendthrift” with- 
in the statutory meaning of the term.®°* The mere 
fact that he is lacking in discretion is not enough 
to warrant the appointment of a guardian.®’ Evi- 
dence tending to show that the alleged spendthrift 
exercised foolish or weak-minded habits in the man- 
agement of money is not sufficient, under a statute 
making those persons spendthrifts who are hable 
to be put under guardianship on account of exces- 
sive drinking, gaming, idleness, debauchery, or 'vi- 
cious habits of any kind.®® Adult children of the- 
alleged spendthrift, not entitled to support, cannot 
sustain a petition for the appointment of a guardiam 
merely by proof that the sustenance may be lost.5® 
Where the evidence is insufficient, under a statute: 
authorizing the appointment of a guardian for one 
who from want of discretion so wastes his estate, or 
is likely to do so, as to bring himself or family to 
want or suffering, or may render himself or family 
a public charge, to show that the respondent acted 
as a spendthrift,°° a guardian may nevertheless be 
appointed if there is evidence upon which to sup- 


Howard, 20 R. I. 394, 39 A. 519. 


[b] Acts of prodigality must show 
a morbid state of mind and a disposi- 
tion to spend, waste, and lessen the 
estate to’ such an extent as is likely to 
expose the family to want of support, 
or to deprive the forced heirs of their 
indisposable part of the estate: Mar- 
tinez v. Martinez, 1 Philippine 182. 


[c] Existence of trust relation not 
determinative.—Possibility of super- 


Effect of general appearance gen- 
erally see Appearances §§ 39-66. 


41. In re Bishop, 149 Ill. A. 491. 

42. Baker v. Searle, 2 R. I. 115. 

43, Hamilton v. North Providence 
Prope t.s,9 Riel. .204; 

44, Hamilton v. North Providence 
Prob. Ct., supra. : 

45. Hamilton v. North Providence 
Prop, Ct... supra: 

46. Due process of law see Consti- 


tutional Law §§ 956-1095. 


47. Young v. Young, 87 Me. 44, 32 
A. 782. 
48. Dunn’s App., 35 Conn. 82. 


[a] Service on prisoner.—(1) 
Where the statute requires service of 
the summons upon the alleged spend- 
thrift by leaving a copy at his usual 
place of abode, service upon him at 
the jail where he was imprisoned on 
a criminal charge was sufficient, it 
appearing that he had no other place 
of residence at the time. Dunn’s 
App., 35 Conn. 82. (2) Place of sub- 
stituted service see Process § 98. 


49. Dunn’s App., 35 Conn. 82. 


Hopkins v. Howard, 20° R. I. 
394, 89 ‘A. 519.” 


56.. Beach’s App., 107 Conn. 1, 138 
A. 905 [writ of error dism 278 U. S. 
661, 49 S.Ct. 7, 73 L. ed. 568]; Morey’s 
App., 57 N. H. 54; Martinez v. Marti- 
nez, 1 Philippine 182; Hopkins v. 
Howard, 20 R: I. 394, 39 A. 519. 


[a] Evidence held _ sufficient.— 
Where a farmer had been idle and in- 
temperate for more than two years, 
had paid practically no attention to 
his property, had not cared for his 
live stock or paid the taxes on his 
farm, and had permitted farm to grow 
up to weeds, the appointment of a 
guardian on the ground that he was 
a spendthrift would have been justi- 
fied. In re Reed, 173 Wis. 628, 182 
N.W. 329, 17 ALR 1063. a 


57. Hopkins v. Howard, 20 R. I. 
394) (39 ALb19, 


[a] Evidence held insufficient: (1) 
To find father’ a prodigal. Martinez 
vy. Martinez, 1 Philippine 182. (2) To 
show extravagance, or that alleged 
spendthrift is likely to become a pub- 
lic charge from want of discretion in 
managing his estate. Hopkins vy. 


vision of cestui que trust’s income by 
trustees was held not determinative 
of question of advisability of conser- 
vatorship. Beach’s App., 107 Conn. 1, 
138 A. 905 [writ of error dism 278 
U.S. 661, 49° SCt 7, 73 L. ed. 568]. 


{d] Matter pertaining to adminis~ 
tration only.—Whether applicant for 
conservator over son intended by this. 
means to compel him to abandon il- 
legitimate daughter was held matter 
pertaining to administration, rather 
than creation of conservatorship- 
Beach’s App., 107 Conn. 1, 138 A. 905 
{writ of error dism 278 U.S. 661, 49 
SCtit (3. edc568]; 

[e] Right to receive income front 
trust estate is “property,” within 
statute providing for appointment of 
conservator. Beach’s App., 107 Conn. 
1, 138 A. 905 [writ of error dism 278 
Wns. 6 61 49 SCtoi oie i. edseo Osi. 


58. Morey’s App., 57 N. H. 54. 


59. Gardella v. Gardella, 50 R. EL 
210, 146 A. 621, 66 ALR 214. 


60. Gardella v. Gardella, supra. 
[a] Trivial evidence of improvi- 


[58 C.J.]J 


port a finding that he is likely to so involve himself 
as to dissipate his property and become a pubhe 
charge,®! and there is authority to the effect that 
it must be proved in every ease to the satisfaction of 
the court that the alleged spendthrift is likely to be- 
come chargeable for the want of discretion in man- 
agement of his affairs.°* And, under such a statute, 
a guardian may be appointed if want of discretion 
is shown to exist, whatever its cause, and also that 
there is likelihood of respondent or his family com- 
ing to want and becoming'a public charge.** A per- 
son cannot be declared a spendthrift without clear 
and positive evidence,** and a decree declaring to 
that effect where there is a lack of any evidence 
whatsoever, is a nullity,®® at least when attacked 
directly.6° The appointment of a conservator is 
warranted, however, where the evidence shows that 
the alleged spendthrift is incapable of managing his 
affairs.°* 


[§ 15] g. Question for Jury. Where reasonable 
men might differ in their conelusions, the question of 
what is likely to occur if a guardian is not appointed 
is primarily for the jury.** 


[§ 16] h. Defenses. The creation of a spendthrift 
trust®® directing the trustee to have possession of 
the trust property and to pay the income therefrom 
over to cestui que trust in such manner as the trus- 
tee shall deem most efficient and for the best inter- 
ests of the cestui que trust, does not deprive the 
court of the power to appoint a conservator for the 
cestui to receive the income when paid over and use 
it for the maintenance and support of his ward, 
where the existence of facts justifying the appoint- 
ment of a conservator is shown.?° That a husband 
is able to support his wife will not prevent her be- 
ing placed under guardianship as a spendthrift,71 
but the court may consider such fact as bearing on 


dence in handling affairs is not suffi- 
cient to support an inference that a 65 
person was acting as a spendthrift, T ae 
warranting the appointment of a LESS 
guardian. Gardella v. Gardella, 50 R. 66. 
I. 210, 146 A. 621, 66 ALR 214. Instance, supra. 


61. Gardella v. Gardella, supra. 67. 


{a] Antenuptial agreement of the 
alleged spendthrift did not warrant 
the inference that as a result he 
might become a public charge war- 
ranting appointment of guardian. 
Gardella v. Gardella, 50 R. I. 210, 146 


[a] Evidence 
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Exercise of power see supra § 3. 


Yangeo v. Manila Ct. of First 
29 Philippine 183. 


Yangeo v. Manila Ct. of First 


Beach’s App., 107 Conn. 1, 138 
A. 905 [writ of error dism 278 U. S. 76. 
661, 49 SCt 7, 73 L. ed. 568]. 


held 
Beach’s App., 107 Conn. 1, 138 A. 905 
[writ of error dism 278 U. S. 661, 49 
S.Ct. 7, 73- L. ed. 56842 


[§§ 14-18 


the probability of her becoming a public charge.”” 


[§ 17] i. Decree—(i1) In General. General 
rules?® in so far as applicable govern the decree m 
proceedings of this kind.** <A decree which con- 
tains all the elements required by statute as a basis 
for the appointment of a conservator or guardian 1s 
good.*° 


Recitals. The decree must state legal grounds for 
the appointment ;** and a decree simply finding that 
the alleged spendthrift is lacking in discretion and 
which does not find that he is likely to bring himself 
to want or render himself chargeable, is not suffi- 
cient to warrant the appointment of a guardian.‘* 


In collateral proceeding brought by the spend- 
thrift attacking the validity of the appointment of 
a guardian, the decree appointing the guardian will, 
in the absence of other proof, be presumed to be 
based upon a proper hearing and satisfactory proof 
of the truth of the material allegations in the peti- 
tion for appointment.7* 


[§ 18] (2) Fixing Duration of Guardianship. A 
statute providing that the appointment shall con- 
tinue for such time as the officers making the com- 
mitment shall think proper, does not confer upon 
them the right to make unlimited appointments,‘® 
but the appointment must be for a reasonable and 
limited time,®® and the appointment of a guardian 
made without limitation as to time is illegal and 
void.8? 


In collateral proceeding. A decree rendered upon 
a proper representation and complaint, and notice © 
given, will be upheld in a collateral proceeding al- 
though no- record of a decree for the appointment 
of the guardian is to be found in the probate office, 
except the registry of the letter of guardianship 
drawn on an improper blank form.®? 


by a court of probate having jurisdic- 
tion over the person of the spend- 
thrift and of the subject-matter of 
the proceeding, is not void but mere- 
ly voidable. Brown v. Warwick Prob. 
oie 28 R. 1. 370, 67 A. 527, 125 AmSR 
747. 


‘ 
Johnson v. 
(Conn.) 245. 


sufficient.— 77. Pratt v. Pawtucket Prob. Ct., 
22 R. I. 596, 48 A. 948; Hopkins v. 
Howard, 20 R. I. 394, 39 A. 519. 


78. Young v. Young, 87 Me. 44, 32 


Stanley,.1 Root 


A. 621, 66 ALR 214. 68. Gardella v. Gardella, 50 R. IJ a. 782 

{b] pan ence Held. puaieiens to | 210, 146 A. 621, 66 ALR 214, a Gi ae 
support inference that alleged spend- « . - shalker v. Chalker, 1 Conn. 79, 
thrift might become a public charge, Rie trust see Trusts 6 AmD 206. i 


warranting the appointment of a 
guardian. Gardella v. Gardella, 50 R. 
T.-210, 146 A. 621, 66 ALR 214. 218. 


{c] Not predicated on mental un- 71. 
soundness.—A proceeding for the ap-|I. 230. 


70. Bradshaw v. Lucas, 214 Il. A.| . 89: 


Tillinghast v. Holbrook, 7 R. 


Chalker v. Chalker, supra. 


81. Chalker v. Chalker, supra; 
Wasers v. Waterman, 2 Root (Conn.) 


rointment of a guardian for a person 
wasting or likely to waste his estate 
so as to bring suffering upon himself 
or family, or to render himself or 
family a public charge, under a stat- 
ute providing, therefor, is not predi- 
cated on mental unsoundness. Gar- 
della v. Gardella, 50 R. I. 210, 146 A. 
621, 66 ALR 214, 


62. Tillinghast v. Holbrook, 7 R. I. 
230. 

63. Gardella v. Gardella, 50 R. I. 
210, 146 A. 621, 66 ALR 214. 


64. Yangco v. Manila Ct. of First 
Instance, 29 Philippine 183. 


72. Tillinghast v. Holbrook, supra. 
72 See Equity §§ 820-968. 


foun See infra this section; 


75. Young v. Young, 87 Me. 44, 32 
A, 782. 

[a] Decree held sufficient.—Young 
v. Young, 87 Me. 44, 32 A. 782. 


[b] Decree voidable only.—Where 
a statute provides that a decree can- 
not be quashed for want of proper 
form, or for want of jurisdiction ap- 
pearing on its face, a decree entered 


and § 


fa] Implied limitation as to time. 
—Where an overseer in the second 
stage was appointed without limita- 
tion as to time, before the expiration 
of the definite term for which an 
overseer in the first stage had been 
appointed, such second appointment 
would continue only until the expira- 
tion of the first overseer’s term. 
Washband v. Washband, 24 Conn. 500. 


sae Raymond v. Wyman, 18 Me. 


{a] Letter of guardianship is evi- 
dence that the guardian was duly ap- 
pointed, where it appears that juris- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 19-27] 


[§ 19] j. Appeal and Error—(1) In General. An 
appeal** from the action of the court in proceedings 
of this character, may be permitted by statute.’* 


Certiorari®® may, under the statute, lie to review 
the action of the probate court;8® but where the 
matter is not regulated by special statute the issu- 
ance of the writ is not a matter of strict right, but 
is diseretionary with the court,’* and where the pe- 
titioner is guilty of laches the writ will be refused.’ 


[§ 20] (2) Who May Appeal. One declared to be 
a spendthrift may appeal from the judgment;*® but 
a written approval of the spendthrift to the guard- 
ian appointed constitutes a waiver of that rght.?° 
The petitioner cannot appeal from an order dismiss- 
ing his petition.®? Under a statute permitting any 
person aggrieved by an order or decree of a probate 
court to appeal therefrom, one petitioning for the 
appointment of a guardian for an alleged spend- 
thrift, who has an annuity charged upon real estate 
owned by the latter, is not such an aggrieved person 
within the meaning of the statute as to have the right 
to appeal.®? 


[§ 21] (8) Effect of Appeal. The taking of an 
appeal by a spendthrift from the action of town of- 
ficers in appointing a guardian does not affect the 
operation of the appointment during the pendency of 
the appeal.®? 


[§ 22] (4) Matters Reviewable. The question on 
appeal is whether the inferences and conclusions 
reached by the jury could reasonably have heen 
drawn from the evidence.®* The appellate court will 
not interfere with conclusions of fact if it appears 
that there was evidence from which the conclusions 
might reasonably have been reached.®® On appeal 
the finding of the trial court as to the existence of 
the requirements for the appointment of a conserva- 
tor under the statute will be held conclusive where 
the subordinate facts upon which the findings were 
based are not stated so that it may appear whether 
the conclusions reached involved error of law.°® 


Harmless error. The erroneous submission to the 
jury of the issue of unsoundness of mind did not 
constitute reversible error where the jury expressly 
found that the alleged spendthrift was a person of 
sound mind.°** 


diction to make the appointment 93. 
regularly attached. Raymond v. Wy- 94. 
man, 18 Me. 385. 210, 146 A. 621. 


83. Generally see Appeal and Er- 95. 


ror 3.C. Je p 256. 
°84 See statutory provisions. 


Probate proceeding generally see 
Appeal and Error § 406 et seq. 


85. Generally see Certiorari 11 C. 210, 146 A. 621. 
J. p 80. 98. 
86. See statutory provisions. 99. 


87. Brown v. Warwick Prob. Ct.,|imfra § 38. 
28 R. I. 3870, 67 A. 527; 125 AmSKR 747, ale 


88. Brown v. Warwick Prob. Ct., 382. 
supra. 2. 
89. Garcia v. Sweeney, 5 Philip- 3. 


pine 344. 
90. Garcia v. Sweeney, supra. 


91. McKenna v. McKenna, 29 R. I. | 608. 
224, 69 A. 844. 5. Knapp v. 


92. McKenna v. McKenna, supra. (Conn.) 1381. 


Knapp ov. 
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Mix v. Peck, 13 Conn. 244. 6. 
Gardella v. Gardella, 50 R. I. ice 


Beach’s App., 107 Conn. 1, 138 
A. 905 [writ of error dism 278 
661, 49 S.Ct. 7, 73 L. ed. 568]. [a] 


96. Beach’s App., supra. 
97. Gardella v. Gardella, 50 R. I. 


See statutory provisions. 
Liability for necessaries see 313. 


In’re Barker, 83 Or. 702, 164 P. 


Raymond vy. Wyman, 18 Me. 385. [a] 
Mix v. Peck, 13 Conn. 244. 


Lockwood, 
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[§ 23] (5) Disposition of Proceeding. Although 
the county court has by statute exclusive jurisdie- 
tion in the first instance to direct and control the 
conduct and settlement of accounts of the guardian 
for a spendthrift,?* nevertheless, where a decree has 
been entered by that court holding the spendthrift 
not lable to a claim for necessaries,®® the appellate 
court may on appeal reverse the case and enter a 
decree for the appellant, not acting in such instance 
merely as a court for the approval or rejection of 
findings made by the lower court. 


[§ 24] 2. Letters of Guardianship and Proof of 
Appointment. A misrecital in the letters of guard- 
ianship, that there had been an inquest by the par- 
ties instituting the complaint, when in fact no in- 
quest was held, does not vitiate the authority of the 
guardian derived from proceedings regularly insti- 
tuted.” An original duplicate of the appointment of 
an overseer for a spendthrift is competent evidence 
of such appointment and supersedes the necessity of 
a sworn copy.® 


[§ 25] 3. Filing Notice of Appointments and In- 
ventories. In order that the guardian of a spend- 
thrift may become entitled to the custody of his 
ward’s property, it is essential that he comply strict- 
ly with the statutory requirements as to giving notice 
of his appointment,* and filing inventories of the 
property taken.® 


[§ 26] 4. Bond of Guardian. Where a bond is 
required by statute precedent to the exercising of 
authority as a guardian,® the fact that there are no 
sureties on the bond does, not make the guardianship 
void or hinder the exercise of the authority.* 


[§ 27] 5. Wrongful Appointment. Officers who 
appoint an overseer or guardian for a person alleged 
to be a spendthrift in an illegal or oppressive manner 
are liable in damages to the party injured. Where 
an appointment alleged to be malicious and without 
probable cause is, because of some defect in the 
proceeding or decree, a nullity, the intended spend- 
thrift suffers no injury from it and an action ean- 
not be maintained except for special injuries ac- 
companying the void appointment,® which must be 
specially alleged before there can be a recovery;'° 
but if a valid appointment is made maliciously and 
without probable cause, the law will imply damage.'* 


See statutory provisions. 
Russel v. Coffin, 8 Pick. (Mass.) 


On 


8. Waters v. Waterman, 2 Root 
U. S.}| (Conn.) 214. 


Selectmen, who without rea- 
son and in an oppressive manner ap- 
point an overseer, are liable to re- 
spond in damages to the injured par- 
ty. Johnson vy. Stanley, 1 Root 
(Conn.) 245. 


9. Parmalee v. Baldwin, 1 Conn. 


10. Parmalee v. Baldwin, supra. 
11. Parmalee v. Baldwin, supra. 
Burden of proof.—(1) In pro- 
ceedings of this nature it is essential] 


for plaintiff to prove malice and want 
of probable cause (Parmalee v. Bald- 


ae Wpeakahile Rion eran ton ao ve win, 1 Conn. 313), (2) and the failure 
LO 5 ol; . , . 


of defendants to prove facts which 
might exculpate them is no evidence 
of malice (Parmalee v. Baldwin, su- 
pra). 


38 Day 


1294 [58 C.J.] 
Further, persons dealing with property of the intend- 
ed spendthrift under proceedings in which the pro- 
visions of the statute have not been complied with’? 
are trespassers.** 


[§ 28] 6. Indemnity for Relinquishment of Pro- 
ceedings. Where no provision therefore is made 
by statute, security accepted from the alleged spend- 
thrift, by the authorities intrusted with the power to 
bring spendthrift proceedings, in consideration for 
the relinquishment of the proceedings, is illegal and 
void.*® 


[§ 29] B. Custody and Control of Spendthrift’s 
Person and Estate—1. In General. In general it is 
the duty of the guardian to take care of the person’® 
and estate’? of his ward, collect his dues, pay his 
debts if he has sufficient assets, and protect his rights 
and interests generally,'® and to see that his ward 
does not suffer where the latter’s estate has become 
exhausted.*® 


[§ 30] 2. Control and Custody of Person. Under 
the statutes?® the guardian may”! or may not?? have 
control of the person of their wards. The authority 
ofa guardian over a married person under guardian- 
ship is in subordination to every just right of the 
other spouse.” 

. ‘[§ 31] 3. Custody and Control of Estate—a. Au- 


thority To Represent Spendthrift. General rules as 
to the representation of infants under disability by 
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[§§ 27-31 


their guardians in matters relating to the custody 
and care of their estates?* apply in so far as may 
be to the guardianship of spendthrifts.*® The whole 
estate and property of the spendthrift, real and 
personal,?® including moneys belonging to the spend- 
thrift,2” are under the custody and control of the 
guardian. 


Maintenance of suits. Under a statute providing 
that suits may be commenced and prosecuted by 
conservators on behalf of the persons they repre- 
sent,2° the guardian may sue for and recover all just 
debts or property due to his ward.?® The statute 
itself may be sufficient to give the conservator ‘au- 
thority to bring suit in good faith to protect the in- 
terests of his ward, without the necessity of first 
obtaining an order of record from the court.?° The 
guardian may not only maintain a suit for the bene- 
fit of the spendthrift,?+ but he may appoint an ap- 
praiser of land levied on under a judgment in his 
favor,*? and receive seizin in behalf of his ward.** 
He may also obtain the dismissal of a suit pending 
against his ward prior to his appointment, when the 
ward’s estate is decreed to be administered as an in- 
solvent estate.*4 


Limited guardianship. Where the guardianship is 
of a limited nature,*® the guardian has no authority 
or control over that portion of the estate or income 
not included within the decree establishing the re- 
lationship.?° - 


ing for his property, until, if ever, 
he is adjudged to be restored, he has 
no more legal power to act for him- 
self than as if he were dead. A con- 
tract made, or release or receipt given, 
by him has no legal significance. Per- 


12. See supra § 3. band or wife of a person illegally re- 

( ,| Strained of his liberty is a proper 

(Conn tee v. Lockwood, 3 Day person to petition for a writ of ha- 

9 iss beas corpus. In re Chace, 26 R. I. 351, 

14. Release from guardianship see} 58 A. 978, 69 LRA 493. (2) Who may 

infra § 36. y apply for writ see Habeas Corpus § 
‘'15. Norton v. Leonard, 12 Pick. | }51. 

(Mass.) | 152. 24. See Guardian and Ward §§ 204— 
- [a] Reason for rule.—‘“If a party, | 285. 

against whom such a complaint is 25. Raymond v. Wyman, 18 Me. 

made, can induce those officers, who} 385; Chandler v. Simmons, 97 Mass. 


alone are by law invested with the 
power to institute and prosecute such 
a complaint to’ its legitimate result, 
in the appointment of a guardian, to 
give up and relinquish such proceed- 
ings, simply by providing for the in- 
demnity of their town, he may thus, 
by an application of a part of that 
property which he is wasting by vici- 
ous indulgences, purchase an exemp- 
tion from the force of this salutary 
law; he may be left to that course of 
criminal habits, and himself and fa- 
mily be involved in that condition of 
distress, misery, and ruin, from which 
it was the purpose of this law to re- 
scue and secure them.’ Norton vy. 
Leonard, 12 Pick. (Mass.) 152, 162. 


16. See infra § 30... 

17. See infra §§ 31-35. 

18. Pendexter v. Cole, 66 N. H. 556, 
22 A. 560. 

19. Fiske v. Lincoln, 19 Pick. 
(Mass.) 473. 

20. See statutory provisions. 

21. Modlich v. Jennings, 244 Mass. 
183, 138 N.E. 897; Boyden v. Boyden, 
5 Mass. 427. See Pendexter v. Cole, 


66.N. H. 556, 22 A. 560 (dictum). 


22. Lynch v. Dodge,’130 Mass. 458; 
Tillinghast v. Holbrook, 7 R. I. 230. 


23. In re Chace, 26 R. I. 351, 58 A, 
978, 69 LRA 493; Tillinghast v. Hol- 
brook, 7 R. I. 230. 


{a] Habeas corpus.—(1) The hus- 


508, 93 AmD 117; Harding v. Larned, 
4 Allen (Mass.) 426; Botham v. Mc- 
Intier, 19 Pick. (Mass.) 346; Manson 
v. Felton, 13 Pick. (Mass.) 206; Bond 
v. Bond, 2 Pick. (Mass.) 382; Pen- 
dexter v. Cole, 66 N. H. 556, 22 A. 560: 
Hawkins v. Learned, 54 N. H. 333; 
Cushing v. Hale, 8 Vt. 38. 


{a]. Thus the guardian may: (1) 
Avoid any voidable contract made 
by the ward during minority. Chand- 
ler v. Simmons, 97 Mass. 508, 93 AmD 
117. (2) Extend the operation of the 
statute of limitations by his acknowl- 
edgment of a debt of the spendthrift. 
Manson v. Felton, 13 Pick. (Mass.) 
206. (3) Have a pension, to which 
his ward is entitled, transferred to 
himself. Cushing v: Hale, 8 Vt. 38. 
(4) Make investments. Harding v. 
Larned, 4 Allen (Mass.) 426. (5) 
Pay debts of his ward. Pendexter v. 
Cole, 66 N. H. 556, 22 A. 560. (6) Re- 
ceive payment of debts due to the 
ward. Raymond v. Wyman, 18 Me. 
385. (7) Restore possession of spend- 
thrift’s mortgaged property to the 
mortgagee who had entered for con- 
dition broken before spendthrift ad- 
judication, to prevent foreclosure. 
ee v. McIntier, 19 Pick’ (Mass.) 
346. 


26. Bradshaw v. Lucas, 214 Ill. A. 
218, 223; Modlich v. Jennings, 244 
Mass. 183, 138 N.E. 897; Manson vy. 


Feltom, 13 Pick. (Mass.) 206. 


“From the time a person 
judged to be 


a is ad- 
. incapable of car- 


sons, who during that time have busi- 
ness transactions in which he is con- 
cerned, must deal with him through 
his conservator. What is to be paid 
to him must be paid to his conserva- 
tor. . . . And what is paid to the 
conservator is in law paid to the ward 
in person and is not paid to some one 
else for his use.” Bradshaw v. Lucas, 
supra. 


[a] Nature of relationship.—(1> 
When the guardianship is established 
by the judgment of the court, the 
court through its appointed guardian 
takes charge of the property and busi- 
ness of the ward (Reeves v. Hunter, 
185 Iowa 958, 171 N.W. 567), (2) the 
property being in a sense in custodia 
legis (Reeves v. Hunter, supra). (3) 
and the guardian is accountable to 
the court for the proper management 
of the ward’s business (Reeves vy. 
Hunter, supra). 


27. Young v. Young, 8 3 
ae cieon gs, 87 Me. 44, 32 


28. See statutory provisions. 
28. Bond v. Bond, 2 Pick. (Mass.) 
30. Burton yv. McGeever, 2 
Gri t r, 202 Til. 
31. See supra text and note 29. 
Aas Bond v. Bond, 2 Pick. (Mass.) 
33. Bond v. Bond, supra. 
gee Hawkins v. Learned, 54 N. H. 
35. Cannon v. Robinson, 95 Okl. 


89, 218 P. 872. 


36. Cannon v. Robinson, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 32-37] 


[§ 32] b. Nature of Guardian’s Title to Ward’s 
Property. The guardian of a spendthrift is not in- 
vested with a legal title to the property which is 
placed under his care,?? but has a naked power not 
coupled with an interest;#* and in making a sale of 
real estate under a license from the judge of pro- 
bate,°® he executes a mere power.*°? 


[§ 33] c. Management of Estate—(1) In General. 
The powers and duties of the guardian in the man- 
agement of the estate and the incurment and pay- 
ment of debts are generally regulated by statute.*! 


[§ 34] (2) Sale of Realty. The guardian may sell 
real estate in the interests of the ward to pay his 
debts, after a license to do so has been granted by the 
court;*? and, although the homestead is exempt by 
statute from sale or levy on execution,*® this is not 
an exemption from sale by the guardian of an own- 
er, for his support and maintenance and payment of 
his debts, when a license has been given by the court 
of probate.*+# 


[§ 35] (3) Exceeding Authority and Mismanage- 
ment. A guardian is liable for all losses that arise 
by reason of his failure to exercise reasonable pru- 
dence in the management of the spendthrift’s es- 
tate.*® Guardians are liable for all losses that arise 
in consequence of their disregard of the terms of 
their license to sell,*® both in respect to the manner 
of making the sale** and the disposition of the pro- 
ceeds.*& 


Assent of spendthrift will not exonerate his guard- 
ian from responsibility for unauthorized acts or mis- 
management,*® since the ward has no competency 
to act in the matter.°° 
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Interest. It has been held that a guardian is 
chargeable only with simple interest on debts owing 
by him to the ward, where the circumstances do not 
raise a strong presumption of neglect in not putting 
the money of the ward into a productive state,®! or 
where there has been no palpable neglect to make the 
most of the property of the ward,®? and is not. 


3 


chargeable with compound interest in such case.** 


[§ 36] C. Release from, or Discharge of, Guard- 
ianship.°* Where a court is vested with diseretion- 
ary power to grant relief to one under guardianship 
as a spendthrift, its authority to release him from 
guardianship: is practically unlimited,®® and only a 
gross abuse of diseretion will warrant a revision of 
its action on appeal.°® <A guardianship may be 
terminated when there has been such a change of 
habits and mental condition of the party that a 
guardian is no longer necessary.®7 Under a statute 
providing for the appointment of a guardian for one 
who, by excessive drinking, gaming, idleness, or de- 
bauchery of any kind, so spends, wastes or lessens his 
estate as to expose himself or family to want or suf- 
fering, or any town to expense for his support or 
for the support of his family, it is not a sufficient 
ground for discharging the guardian that the ward 
has improved his habits and ceased to indulge in the 
conduct specified in the statute,°* but the guardian- 
ship may be continued if it appears that he is still 
incompetent to manage his own affairs, or to care 
for his property suitably.°® The status of spend- 
thrift does not continue after the person appointed 
guardian ceases to hold that office;®° but under 
some statutes®! the operation of the decree termi- 
nating the status may be suspended pending an ap- 
peal.®? 


: V. DISABILITIES OF SPENDTHRIFTS 


[§ 37] A. Contracts in General. There is no in- 
eapacity of spendthrifts at common law;*? nor do 


the statutes so far liken them to insane persons®? as 
to create an incapacity apart from guardianship.®® 


37. Simmons y. Almy, 100 Mass. 43. .See Homesteads 20 C. J. p 770. fe EP ; REPS to pocnes Telpaseeaes 
; Hicks v. Chapman, 10 Allen oe ; x eed is not invali ecause oO e 
Goes ) 163. See ae Guardian and 44. Wo aS v. Hickey, 8 Gray fact that it was given to secure the 
Ward '§ 228 (Mass.) 432. grantor’s release from guardianship. 
38. See cases supra note 37 But 45. Harding v. Larned, 4 Allen} Williston v. White, 11 Vt. 40. 
see Thompson v. Boardman, 1 Vt. 367, (Mass.) 426. 56. Williston v. White, supra. 
18 AmD 684 (holding, under the stat- 46. See supra § 34. 57. In re Reed, 173 Wis. 628,182 
ute, that the power of the guardian| 47 tarding v. Larned, 4 Allen] N.W. 329, 17 ALR 1063. 


was coupled with an interest and that 
he had the right to cut standing tim- 
ber on the ward’s land and that a 48. 
note taken for such timber by the 49. 
guardian, payable to himself, could 
not be discharged by the ward after 
he was released from guardianship, 


39. See infra § 34. 


40. Harding v. Larned, 
(Mass.) 426. 
41. See statutory provisions. 


see Sturgis v. Sturgis, 50 Or. 10, 93 
P. 696, 131 AmSR 724, 15 LRANS 1034. 


(Mass.) 426. 


(Mass.) 463; 


§§ 204-285. 

4 Allen aye 
(Mass.) 426. 

And} 51, 
527. 


aha vee oe v. Larned, 4 Allen CoM oe 
ass. : 
[al Power strictly construed.— 54. 


“The license prescribes the mode of 


execution; and as this class of pow- 55. 
ers is created by law, in derogation 
of the right of the citizen to manage [a] 


his own property, and to secure it 
eoia elie wasted, on the ground that 
he is himself an unsuitable person to 
manage it, the reason for enforcing 
the rule that powers must be strictly 
executed is peculiarly strong in such 
cases.” Harding v. Larned, 4 Allen 
(Mass.) 426, 428. See also supra SiS. 


town or not, 
Vt. 40. 


Harding v. Larned, supra. 
Hicks vy. Chapman, 
Harding v. Larned, 4 fa] 
Allen (Mass.) 426. 


Generally see Guardian and Ward 


Harding v. Larned, 


Fay v. Howe, 1 Pick. (Mass.) 


52. Fay v. Howe, supra. 


Indemnity for relinquishment 
of proceedings see supra § 2 


Williston v. White, 11 Vt. 40. 61. 


Bond to indemnify town.—A 62 
bond executed to a town, conditioned + 
to indemnify the town against the 
maintenance of any person S 
legal settlement is in such town, is 
a legal contract, whether the person 
is likely to become chargeable to the 
Williston v. White, 11 


58. Modlich v. Jennings, 244 Mass. 
183, 138 N.H. 897. 
10 Allen 59. Modlich v. Jennings, supra. 
Evidence held sufficient to 
support retention of guardianship.— 
| Where there was evidence of alleged 
spendthrift’s lack of judgment and 
memory, ignorance of financial mat- 
ters, and susceptibility to influence of 
others, the probate judge might well 
believe that he would be induced to 
part with his property by persons 
having influence over him, and did 
not err in refusing to terminate guar- 
dianship. Modlich v. Jennings, 244 
Mass. 1838, 138 N.E. 897. 


60. Sullivan v. Lloyd, 
108, 108 N.E. 923. 


See statutory provisions. 


Sullivan v. Lloyd, 221 Mass. 
108, 108 N.H. 923. 


whose 63. O’Donnell v. Smith, 142 Mass. 
505, 8 N.B. 350; 1 Blackstone Comm. 
pp. 305, 306. 


64. See Insane Persons §§ 489-559. 
65. O’Donnell v. Smith, 142 Mass. 


4 Allen 


221 Mass. 
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The disability of one who is adjudged a spendthrift 
is general®* and no necessity, of which the guardian 
is legally competent to judge, will make a contract 
valid without his assent.*7 After the appointment 
of a guardian the ward ceases to be sui juris and 
cannot make contracts®* except in so far as neces- 
saries are concerned.*® One under guardianship as a 
spendthrift is incompetent to make a valid contract 
for the payment of a debt.7° Also, the payee of a 
note while under guardianship as a spendthrift is 
incapable of transferring the note.’1_ However, one 
under guardianship as a spendthrift may make a 
valid contract to marry,*” although there is author- 
ity to the contrary.** Under some statutes contracts 
made by the spendthrift after the appointment of a 
conservator are void as to the spendthrift while the 
disability continues,’* but are binding upon the third 
party.7° The fact that the third person deals with 
the spendthrift innocently and without knowledge 
of the guardianship does not furnish him any protec- 
tion against the invalidity or voidability of the con- 
tract.7® 

Approval of court. It has been held that a person 


under guardianship is under the protection of the 
court’? and eannot make a contract which is obliga- 
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tory upon him, without the approval of the court.** 


Under limited guardianship*® the ward continues - 
to possess the full right to make contracts concern- 
ing his personal property and the portion of his in- 
come allotted to him by the order of court for his 
personal use.*° 


Obligations governed by foreign laws. The disa- 
bility under which a spendthrift is placed by having 
a conservator appointed for him, under a particular 
statute, extends only to those obligations which are 
governed by the laws which operate where the stat- 
ute under which the disability was created oper- 
ates,®! and can have no operation over contracts or 
obligations created under and governed by other 
laws which do not recognize that disability.*? 


[§ 38] B. Contracts for Necessaries. Under some 
statutes the spendthrift may contract for necessa- 
ries.°* A statute avoiding contracts of a spendthrift 
made after the filing of the complaint against him 
does not extend to implied contracts for necessa- 
ries.°* Even though contracts made by the spend- 
thrift after the appointment of a guardian are void 
while the relationship continues,*® yet one render- 
ing services to the Spendthrift during that time may 


505, 8 N.E. 350; Manson v. Felton, 13 
Pick. (Mass.) 206. 

[a] Guardian’s failure to qualify. 
—Where a decree was made appoint- 
ing a guardian for a spendthrift, but 
the appointee never accepted or qual- 
ified, it was held that the decree, al- 
though unrevoked at the time of an 
assignment nine years later, would 
not affect the validity of such assign- 
ment, the incapacity of the spend- 
thrift denending upon the fact of 
guardianship and not upon his habits. 
O’Donnell v. Smith, 142 Mass. 505, 8 
N.E. 350. 


66. See cases infra notes 67-73. 


67. Washband v. Washband, 24 
Conn. 500; Mix v. Peck, 13 Conn. 244; 
Chandler v. Simmons, 97 Mass. 508, 
93 AmD 117; Manson vy. Felton, 13 
Pick. (Mass.) 206. 


68. Lynch v. Dodge, 130 Mass. 458. 


[a] Appointment of appraiser.— 
The ward may appoint an appraiser 
to appraise property belonging to him 
which is under execution process, al- 
though the statute provides that no 
person, while under such appoint- 
ment, shall be able to make any bar- 
gain or contract without the consent 
of his overseer, as such act is not a 
contract within the statute. Strong 
vo_Birchard, 5 Conn. 35%: 


69. See infra § 38. 


70. Manson v. Felton, 13 Pick. 
(Mass.) 206. But see Smith v. Spoon- 
er, 3 Pick. (Mass.) 239 (holding the 
disability did not extend to a promis- 
sory note). 


71. Lynch v. Dodge, 130 Mass. 458; 
Tillinghast v. Holbrook, 7 R. I. 230. 
See Raymond v. Wyman, 18 Me. 385 
(holding the transferee of a note in- 
dorsed by the ward after the avvoint- 
ment of a guardian and after the ma- 
turity of the note could not recover 
from the maker who had previously 
paid the guardian, and the question 
of notice was not considered). 


72. Sturgis v. Sturgis, 50 Or. 10, 
93 ve 696, 131 AmSR 724, 15 LRANS 
1034. 

[a] Marriage of ward (1) within 
the jurisdiction under the laws of 


which the appointment of the guard- 
ian was made and without the con- 
sent of the guardian, involves a vio- 
lation of the law only as to ceremony, 
form or qualification, and the mar- 
riage is not by reason thereof void. 
Sturgis v. Sturgis, 
696, 131 AmSR 724, 15 LRANS 1034. 
(2) Consent of parent or guardian see 
Marriage §§ 71, 72.. (3) And where 
the marriage takes place without the 
jurisdiction in which the guardian 


| was appointed and without the con- 


sent of the guardian, the marriage 
will be regarded as valid, according 
to the law of the lex loci. Sturgis v. 
Sturgis, supra. (4) What law gov- 
erns the validity of a marriage in gen- 
eral see Marriage § 3. (5) Law gov- 
erning capacity to marry see Conflict 
of Laws § 58. 


73. Sullivan v. Lloyd, 221 -Mass. 
108, 108 N.B. 923. 


74. Knight v. Blumenshine, 243 Il. 
Avisos 
[a] Such void contract is not rati- 


fied by turning over money under 
contract immediately on being re- 
stored to rights. Knight v. Blumen- 
shine, 243 Ill. A. 331. 


75. Knight v. Blumenshine, supra. 


76. Reeves v. Hunter, 185 Iowa 
958; 71 NAW 567. 


[a] Constructive notice.—Persons 
dealing with one who is in fact under 
permanent guardianship is bound by 
constructive notice of the judgment 
of disability. Reeves v. Hunter, 185 
Iowa 958, 171 N.W. 567. : 


77. Reeves v. Hunter, supra. 
78. Reeves v. Hunter, supra. 


[a] Statute governing contracts of 
minors held not applicable to spend- 
thrifts. Reeves v. Hunter, 185 Iowa 
958, 171 NeW 567, 


{[b] Contract for necessaries.—It 
has been said that a spendthrift un- 
der guardianship cannot make a con- 
tract without the approval of the 
court, even though the contract is for 
necessaries. Reeves v. Hunter, 185 
Iowa 958, 171 N.W. 567. But see in- 
fra $38: 


79. See supra § 31. 
80. Cannon v. Robinson, 95 Okl. 89, 
218°P. 872. ; 
81. Gates v. Bingham, 49 Conn. 275. 
51 Or. 10, 93 P. 82. Gates v. Bingham, supra. 


_ What law governs capacity of par- 
ties to contract see Contracts § 21. 


83. See statutory provisions. 


[a] Implied power.—A statute not 
so expressly providing was construed 
as including the power to make con- 
tracts when necessary. McCrillis v. 
Bartlett, 8 N. H. 569, 571 (where it 
was said of a statute avoiding certain 
contracts of spendthrift “the statute 
must have a reasonable construction. 
It cannot have been intended to 
render invalid all implied contracts; 
for such construction might expose 
the party to actual suffering for the 
necessaries of life, or oblige the town 
to maintain him and his family as 
paupers for a time, when he had 
ample means for their support; and 
thus produce the very mischief it was 
intended to prevent. And we are of 
opinion that it cannot be construed to 
prevent the party from binding him- 
self for necessary expenditures, by an 
implied contract, although a note, or 
Special contract for price or time cf 
payment, would come within its pro- 
hibition’’). 

[b] Necessaries include: (1) Arti- 
cles sold under circumstances which’ 
make them necessaries within the 
statute, including articles reasonably 
needed for the comfort of the spend- 
thrift (Leonard v. Stott, 108 Mass. 
46), (2) such as goods received and 
used by the spendthrift in and about 
the house, including groceries and 
articles of food (In re Barker, 83 Or. 
702, 164 P 382), (3) and articles of 
household furniture (Leonard v. Stott, 
supra). (4) And may also include 
expenses incurred in contesting the 
appointment. McCrillis v. Bartlett, 8 
N.H. 569, 


84. Leonard v. Stott, 108 Mass. 46; 
McCrillis v. Bartlett, 8 N. H. 569. 


85. See supra § 37. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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de permitted to recover what the services were actu- 
ally worth.** Where the spendthrift is liable for 
necessaries, the fact that the guardian turned over 
to him sufficient income with which to purchase 
necessities does not relieve the estate of the spend- 
thrift from liability therefor, where the money is 
squandered and not applied to that purpose.*? 


[§ 39] C. Transfers and Conveyances of Proper- 
ty. Since the naked legal eustody and control is in 
the guardian,** the rule, sometimes so by express 
statutory provision,*® is that transfers and convey- 
ances of property by one under guardianship as a 
spendthrift are void and will be set aside;? and one 
under guardianship as a spendthrift cannot affirm a 
deed executed by him during minority.?! However, 


a deed by one adjudged a spendthrift, and for whom 


a guardian has been named, is valid if the guardian 
has never qualified;°* and it has been held that a 
deed given by a spendthrift, under order of the 
court, to obtain his release from guardianship is not 
void for lack of, or illegality of consideration.®? 


Revocation of guardian’s appointment does not 
give validity to a contract, made while the appoint- 
ment was in force, as against an intervening attach- 
ment.°# 


Subsequent assent of guardian to an unauthorized 
transfer of personalty by a spendthrift will not give 
validity to such transfer as against an intervening 
attaching creditor.®® 


[§ 40] D. Time to Which Disability Relates. 
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Where the statute provides that contracts entered 
into by the spendthrift after the filing of the com- 
plaint against him shall be void,®* an adjudication 
that defendant is a spendthrift relates back to the 
time of filing the complaint;°7 but a statute provid- 
ing that “every gift, bargain, sale or transfer of any 
real or personal estate,” made by the spendthrift 
after filing of the complaint and order of notice, 
shall be void, was held not to apply to promissory 
notes.°* However, the appointment cannot affect 
contracts entered into by the spendthrift for the 
purchase of goods prior to the commencement of the 
proceedings, but delivered after the appointment.?® 
A statute making the disability relate back, where 
the complaint with the order of notice has been filed 
with the registry of deeds, to that time, does not 
make such filing necessary for a valid appointment 
or affect the existence or nature of the disability 
after an appointment has been made.' A statute 
providing that contracts with a spendthrift made 
after the application for the appointment of a con- 
servator may be avoided, except in favor of the per- 
son fraudulently making the same, applies to all con- 
tracts made by the spendthrift after that time, and 
is not limited in its application to those contracts 
which were fraudulently made.2 Where the statute 
provides that all contracts by a spendthrift made 
after the finding of a jury, are void, the invalidity 
of a contract is dependent upon the finding of a jury 
that the party is a spendthrift,? and not upon the 
appointment of a conservator.* 


VI. ACTIONS BY OR AGAINST GUARDIAN OR SPENDTHRIFT 


[§ 41] A. Actions between Guardian and Ward or 
Their Personal Representatives—1. Actions by Ward 
against Guardian. Where the guardian has been le- 
gally appointed,® and while the guardianship exists® 
the right of the ward to bring a civil suit against the 
person constituted by law his guardian is suspend- 
ed,’ and hence the spendthrift cannot maintain as- 
sumpsit to recover money had and received for him 
by the guardian. Likewise a legally appointed 


86. Knight v. Blumenshine, 243 Ill. | lay.—A 
A. 331. nine y 
[a] Rule applied.imAn attorney uties, 


rendering legal services for the spend- 
thrift to enable him to remove the 
conservator could not hold the former 
to a contract for fees made during the 93. 
relationship, but was permitted by 94. 
the court to recover what the services 

were reasonably worth. Knight v. 95. 
Blumenshine, 243 Ill. A. 331. 96. 


87. In re Barker, 83 Or. 702, 164 [a] : 
P. 382. nature of a 


88. See supra § 32. 


person appointed guardian 
nine years, without entering upon his 
must be taken to have de- 28 
clined appointment prior to the ter- zi 
mination of that time. 
Smith, 142 Mass. 505, 8 N.E. 350. 99: 


Williston v. White, 11 Vt. 40. 
Mix v. Peck, 18 Conn. 244. 
Mix v. Peck, supra. 

See supra §§ 37, 39. 3 


Confirmation of deed is in the 
contract and within the 
meaning of a statute providing that 


guardian cannot in an action of assumpsit brought 
by the spendthrift be compelled to pay over funds 
improperly expended by him.® 

[§ 42] 2. Actions by Guardian for Reimburse- 
ment Out of Estate. A guardian may recover from 
the estate of the spendthrift sums expended for his 
support and the payment of his debts;!° and where 
there are several guardians they have a joint claim 
for reimbursement. 


ler v. Simmons, 97 Mass, 508, 98 AmD 
a Co Rye ‘ 


Smith v. 
(Mass.) 229, 


Spooner, 3 Pick. 


O’Donnell v. 


Myer v. Tighe, 151 Mass. 354, 

24 N.E. 49. 
1. Lynch v. Dodge, 130 Mass. 458. 
2. Sheldon v. Eakle, 251 Ill. 369, 


96 N.E. 246. 


. Morrison v. Beers, 327 Ill. 139,. 
158 N.E. 371. 


4 Morrison v. Beers, supra. 


89. See statutory provisions. 


90. Mix v. Peck, 13 Conn. 244; Ure 
Veimes ooo) Dl 454, 79 Ne. 263, 114 
AmSR 336; Chandler v. Simmons, 97 
Mass. 508, 93 AmD 117. 


91. Chandler v. Simmons, supra. 


[a] Consideration paid to minor 
need not be returned to exercise the 
right of disaffirmance. Chandler v. 
Simmons, 97 Mass. 508, 93 AmD 117. 

92. O’Donnell vy. Smith, 142 Mass. 
505, 8 N.E. 350. 


[al Appointment declined by de- 
[58 C. J.—82] 


certain contracts made by the spend- 
thrift after the filing of a complaint 
for the appointment of a guardian 
shall be void. Chandler v. Simmons, 
97 Mass. 508, 983 AmD 117. 

97. Chandler v. Simmons, 97 Mass. 
508, 983 AmD 117; McCrillis v. Bart- 
lett, 8 N. H. 569. 

[a] Ratification of contract pend- 
ing appeal—A spendthrift cannot 
ratify a contract executed by him 
while a minor, after the filing of a 
complaint in proceedings for the ap- 
pointment of a guardian, and pending 
an appeal which results in the con- 
firmation of the appointment. Chand- 


5. See supra §§ 5-28. 
§- Duration of guardianship see 
} supra § 18. 


7. Mason v. 
(Mass.) 506. 


Control and custody of spend- 
thrift’s estate see supra §§ 29-35. 


8. Young v. Young, 87 Me. 44, 32 
A. 782. 


9. Cushing v. Hale, 8 Vt. 38. 


10. Shearman v. Akins, 4 Pick. 
(Mass.) 283. 


11. Shearman vy. Akins, supra, 


Mason, 19 Pick. 
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[§ 43] B. Actions by Guardian or Ward against 
Third Persons. A guardian incurring expenses on 
behalf of his ward who stands in need of relief, may 
recover the amount from the town, if notice has been 
given as provided in such case.*2 Where a spend- 
thrift conveyed land without consent of his guard- 
ian,1* he may, after removal of his disability as a 
spendthrift,!4 apply for a statutory registration of 


his titlet® to the land so conveyed,'® and in such pro- 


ceeding funds expended by third persons for the 
benefit of the spendthrift cannot be collected as a 
condition precedent to the recovery of property con- 
veyed by the spendthrift while under the disability.'? 


[§ 44] ©. Actions by Third Persons against 
Guardian or Ward—1. Actions against Guardian. A 
guardian being personally liable upon his own econ- 
tracts for the benefit of his ward,'* action may be 
brought and judgment rendered against the guard- 
ian personally,'® but not against the ward’s estate ;”° 
and such judgment must be enforced in the manner 
provided by statute.21_ On the other hand, an ac- 
tion cannot be maintained against a guardian per- 
sonally on a contract, or for a debt, of his spend- 
thrift ward.?? 


[§ 45] 2. Actions against Ward. The contracts 
and debts of one who becomes a spendthrift ward 
remain his so that he, and not the guardian, must 
be sued upon them.?* 


Guardian as party. After the appointment of a 
guardian he should be made a party to all legal pro- 
ceedings against the ward,?+ although it has been 
held that service of a writ of entry on both the 
guardian and the spendthrift, and a general appear- 
ance of counsel for the defense, will support a judg- 
ment for plaintiff although no formal summons was 


12. Fiske v. 
(Mass.) 473. 


13. See supra § 39. 


Lincolns) 9 (Pick: 24. Whitcomb 
; (Mass.) 255. 


Ward § 434. 
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v. Jacobs, 9 
See also Guardian and 


[§§ 48-45 


issued to the guardian.?°® 


Limitation of action. A statute barring claims 
against guardians, unless they are presented within 
a certain time after notice, does not bar the recovery 
‘of a personal judgment against an adult spend- 
thrittes? 

Attachment,?7 trustee process,”* and execution.”” 
In some jurisdictions it is held that, after recovery 
of a judgment against a spendthrift, the remedy by 
action upon the guardian’s bond is not exclusive,”® 
and that the judgment creditor is entitled to an exe- 
cution®! or trustee process.*? Under other statutes, 
however, the property of the ward is considered as 
in the custody of the law, and not subject to attach- 
ment or execution,®* and such a judgment may be 
enforced against the ward only through the proper 
court in the manner provided,** and not by process 
against the guardian or the ward’s estate.*° 


Action against estate of spendthrift. Third per- 
sons having rendered services at the request of the 
conservator acting in good faith and within his au- 
thority in the protection of the interests of his ward, 
are entitled to reimbursement for those services out 
of the estate of the ward,*® and may bring action 
against the estate*’ to recover therefor.*® 


Application for alimony*® pending a divorce suit 
against a spendthrift is not founded upon the con- 
tract of either the spendthrift or his guardian;+*° 
but, if the right exists at all, it is statutory and may 
be established in any competent court by judgment 
against the ward.*+ However, suit money and ali- 
mony allowed can be enforced only against the ward’s 
estate in the manner provided by statute,*? and not 
by process against the guardian,** or direetly against 
the ward’s estate.+# 


Gray | good faith.—In a suit by attorneys for 


fees for bringing suit at the instance 
of a conservator in the interests of 


14. See supra § 36. 25. 


15. See Registration of Land 


Titles 53 C. J. p 1083. 


16. Morrison v. Beers, 327 Ill. 139, 
LEN RIDE By Ole 


17. Morrison v. Beers, supra. 
18.. Sturgis v. Sturgis; 51 Or. 10; 


93 P. 696, 181 AmSR 724, 15 LRANS 
1034. See also Guardian and Ward 
§ 281. . 

[a] Contract will not be construed 


as personal contract of the guardian 
if it can fairly be construed as a con- 
tract which does not vest any interest 
in him. Hicks v. Chapman, 10 Allen 
(Mass.) 463. 


19. Sturgis v. Sturgis, 51 Or. 10, 
93 P. 696, 131 AmSR 724, 15 LRANS 
1034. See also Guardian and Ward 8 
434. 


20. Sturgis v. Sturgis, supra. 

21. Sturgis v. Sturgis, supra. 

22. Pendexter v. Cole, 66 N. H. 556, 
22 A. 560; Sturgis v. Sturgis, 51 Or. 
10s 930 PWGSC west Am S Res (24 ed 5. 
LRANS 1034. See also Guardian and 
Ward §§ 282, 434. 


23. Hicks v. Chapman, 
(Mass.) 4638. 


10 Allen 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Whitcomb v. Jacobs, 9 
(Mass.) 255. 


26. Wakefield Trust Co. v. Whaley, 
LT BR. FT. 160, 24° AS TS: See also 
yuardian and Ward § 439. 


27. Attachment 6 C. J. pl. 


28. Trustee process see Garnish- 
ment Zs CG. i. pol 


29. Execution 23 C. J. p 281. 


30. Simmons v. Almy, 100 Mass. 
239; Hicks v! “Chapman, 10 Allen 
(Mass.) 463. 


31. See cases infra note 32. 


32. Simmons y. Almy, 100 Mass. 
239; Hicks v. Chapman, 10 Allen 
(Mass.) 463. 


33. 
ES alin 
1034. 


34 Sturgis v. Sturgis, supra. 
35. Sturgis v. Sturgis, supra. 


ao Burton v. McGeever, 202 Ill. A. 
DO. 


37. Seé Executors and Administra- 
tors §§ 1820-1829. 


38. See cases infra this note. 
{a] Evidence admissible to show 


Gray 


Sturgis v. Sturgis, 51 Or. 10, 
696, 131 AmSR 724, 15 LRANS 


“Where 


his ward, a drunkard and spendathrift, 
testimony by the judge of the probate 
court where such conservator was ap- 
pointed that he advised the bringing 
of such suit is admissible for the pur- 
pose of showing good faith on the 
part of the conservator in employing 
said attorneys to bring said _ suit. 
Burton v. MeGeever, 202 Ill. A. 606. 


[b] Evidence held inadmissible.— 
V conservator of spendthrift 
hired counsel to prosecute suit to set 
aside contract of ward, it was held 
in an action by counsel against es- 
tate for fees, that evidence of the val- 
idity of contract was not admissible, 
being irrelevant. Burton v. McGeev- 
er, 202 Ill. A. 606. 


39. Alimony generally see Divorce 
§§ 494-769. 

40. 
93 P. 696, 131 AmSR 724, 15 LRANS 
1034. 

41. Sturgis v. Sturgis, supra. 

42. Sturgis vy. Sturgis, supra. 


Enforcement of payment generally 
see Divorce §§ 684-746. 


43. Sturgis v. Sturgis, 51 Or. 10, 
ee 696, 1831 AmSR 724, 15 LRANS 


44. Sturgis v. Sturgis, supra. 


az Oe ate te 
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Sturgis v. Sturgis, 51 Or. 10, 
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§§ 46-47] 


SPENDTHRIFTS—SPIN 


[58 C.J.] 1299 


VII. CITATION PROCEEDINGS FOR PROPERTY OF WARD WITHHELD 


[§ 46] Citation proceedings in a probate court un- 
der a statute providing therefor when any person in- 
terested in the ward or his estate shall state upon 
oath before the court that he believes property of 
the ward, or information necessary for the recovery 
thereof, is being withheld,*® are not suits at law?® 
but are purely statutory proceedings‘? in which writ- 
ten pleadings are not required,*® and the proceed- 
ings are not governed by the technical rules which 


apply to suits at law.*® Objections to the alleged 
insufficiency of the allegations of the petition are 
waived by entering a general appearance in the pro- 
bate court and proceeding to trial.°° On appeal from 
the probate court in citation proceedings brought by 
the conservator to obtain money for the spendthrift, 
the trial is de novo>+ and the appellate court may 
permit an amendment of the petition.>? 


VIII. LIABILITY ON GUARDIANSHIP BONDS 


[§ 47] The remedy for a breach of duty by a 
guardian®® including any abuse of authority or mis- 
management of the property of the ward,** is an ac- 
tion upon the guardian’s bond. General rules as to 


joinder of causes of action,®> and joinder of par- 
ties defendant in actions on bonds,** apply in actions 
on bonds given by the guardian of a spendthrift. 


*SPENDTHRIFT! TRUST.? 


SPENT. Exhausted or worn out;* having lost en- 
ergy or motive force.* 


Spent bill. Applied to a negotiable bill of lading, 
one which has not been produced, surrendered, or 
cancelled, although the goods represented thereby 
have been delivered to the consignee by the carrier.® 


Spent ginger.® A by-product from the treatment 
of ginger root in the manufacture of ginger extract 
or ginger ale;* consisting of a dried cake of small 
particles of ginger.® 

SPES EST VIGILANTIS SOMNIUM.?® 


SPES IMPUNITATIS CONTINUUM AFFEC- 
TUM TRIBUIT DELINQUENDI.?° 


SPIFFS. In sales terminology, the word means 


in actions on bonds see Bonds 4. 


Probate bond.—A bond given 5. 
to a judge of probate by guardians 
and their sureties to obtain permis- 


goods not in demand.11 


SPIKE KNOTS. A term used in lumber parlance 
to deseribe knots caused by sawing off a limb not at 
a right angle, and generally extending the full width 
of a timber.'? 


SPIKER. A railroad workman whose duty it is 
to drive spikes into the cross-ties, by which the track 
rails are held in place.t® 


SPIN. [§ 1] A. In Metal Working and Similar 
Lines. To shape (sheet metal) into a hollow form, 
by bending or buckling it by pressing with a smooth 
hand tool or roller while the metal revolves in a 
lathe.+# 


Spinning. The art of shaping a flexible sheet of 
metal down over irregular forms or dies, circular in 


German Ev. Luth. Church v. 
Miller, 26 Pa. Dist. 641, 645. 


See Colgate v. Pennsylvania Co., 
102 N. Y. 120, 126; 6 N. ©. 114; Mairs 
v. Baltimore, etc., R. Co., 73 App. Div. 
265, 270, 76 N.Y.S. 838. 


45. See statutory provisions. ants 
46. Johnson y. Kilpatrick, 250 m.|§ 161 
A. 416. [b] 
47. Johnson v. Kilpatrick, supra. 
48. Johnson v. Kilpatrick, supra. 
49. Johnson vy. Kilpatrick, supra. 
50. Johnson v. Kilpatrick, supra. and several. Wood 
51. Johnson vy. Kilpatrick, supra. Pick. (Mass.) 269. 
52. Johnson vy. Kilpatrick, supra. 


[a] Conservator’s petition in cita- 
tion proceeding to obtain money of 
spendthrift alleging money belonged 
to “estate,” rather than “ward,” did 
not deprive circuit court of jurisdic- 
tion on appeal. Johnson v. Kilpat- 
rick, 250 Ill. A. 416. 


53. Pendexter v. Cole, 66 N. H. 556, 
22 A. 560. i 
54. Botham v. MclIntier, 19 Pick. 


(Mass.) 346; Pendexter v. Cole, 66 N. 
Habbo, 222A. 560, 

55. Wood vy. Hayward, 
(Mass.) 269. 

Joinder of causes of action on bonds 
see Actions § 265. 


13) eke 


56. Wood v. Hayward, 13 _ Pick. 
(Mass.) 269. 
[a] Nonjoinder of parties.—(1) 


Nonjoinder of parties defendant to an 
action on a bond can be pleaded only 
in abatement. Wood v. Hayward, 13 
Pick. (Mass.) 269. (2) Objections 
to nonjoinder or misjoinder of defend- 
Doi Sa ee 


sion to sell the whole of the spend- 
thrift’s real estate is a probate bond 
upon which the liability is both joint 
v. Hayward, 13 


Joinder of parties defendant in ac- 
tions on bonds generally see Bonds 
§ 159. 

1. “Spendthrift” 
§ 1. 

2. “Ernst”? see Trusts [39 Cye 17]. 


Spendthrift trust: 

Defined see Trusts [39 Cye 33]. 
Rights and remedies of creditors see 

Trusts [39 Cyc 240]. ‘ 

Under will see Wills [40 Cyc 1743- 

1745]. 

Validity see Trusts [39 Cyc 40]. 

38. German Ev. Luth. Church v. 
Miller, 26 Pa. Dist. 641, 645. 

[a] “Dead” compared.—German 
Ev. Luth. Church v. Miller, 26 Pa. 
Dist. 641, 645. 

[b] “Functus officio” compared.— 
German By. Luth. Church vy. Miller, 
26 Pa. Dist. 641, 645. 

“Exhaust” 25 C. J. p 166. 

“worn out” [40 Cyc 2863 note 27]. 


see Spendthrifts 


6. “Ginger” 28 C. J. p 707. 


7. German vy. U.S: 137-8 821200 
C.C. A. 33:1.55 

[a] Held to be “ginger root, un- 
ground,” as enumerated in Tariff Act 
July 24, 1897, c 11 § 2, Free List, par 
667, 80 Stivat Ey 202. German v. U. 
SHALUSiy SE7e8 1S. 670 CGAL oe 


[b] Process of production de- 
scribed.——German vy. U. S., 137 F. 817, 
7.0: (CcG AS ol be 

“Ginger ale” 28 C. J. p 707. 

8. German v. U. S., 137 EF. 817, 70 
Ci CFANot5- 

9. A maxim meaning ‘Hope is the 
dream of the vigilant.” Black L. D. 
[eit 4, Inst, p 203']. 

10. A maxim meaning “The hope 
of impunity holds out a continual 
temptation to crime.” Bouvier L. D. 
[cit 3 Inst. p 236]. 

11. Anderson v. 
Bon Do wero Ne Vis oe 


Burg, 170 Minn. 


12. Kramer v. Mills Lumber Co., 
DAME CO) SP Sy tol 5G. O Ante 6.6.62 
13. Nocita v. Omaha, ete, Ri. Co.; 


89 Neb. 209, 210, 1381 N.W. 214. 
14. Webster New Int. D. 


*By CARLOS M. SANDOVAL (Spendthrift Trust—Spoiled Lumber inclusive). 
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cross-section. !® 
Spinning roll. 


Other phrases: “Spinning dise, 


eration,’!* “spinning roll device, wee anndi 


tool.’’? 20 


[§ 2] B. In Textile Parlance. 


twist into threads either by the hand or by machin- 


ery. 
Spinning plant.?? 


the case of woo! and cotton.2 


SPINDLE. Primarily the long, round, slender rod 
which the thread is 
twisted and on which, when twisted, it is wound.?4 


or pin in spinning wheels by 


Used in the plural, 


A tool used in tire manufacture.! 


17 


A plant or machinery which 
elongates the fibre by drawing it out, as is done in 


in relation to mills and fae- 


SPIN—SPIRIT 


varn or thread is twisted,?° and is used as a unit of 


6 


“spinning op- SPINE.2? 
spinning | ¢olumn.*? 

SPINSTER.*? 

To draw out and ried.24. Phrase: 


General. 


“life. 36 


[§ 2] 2. Abstract Sense.*? 
and purpose;*® real meaning.*° 
“According to their letter and spirit,”** 

“spirit as well as the letter,”*? “ ‘spirit’ of the Con- 
stitution,”’** “spirit that is ’ supposed to pervade the 


Phrases: 


tories, it signifies more than the pin or rod on which 


15.) Kuirestone Ire; “etc,” (Cow Byv. 
Seiberling, 257 F. 74, 82 (applied by 
analogy to the shaping of the tread 
and fabric in tire manufacture). 


[a] Process described.—‘This was 
done by clamping the metal sheet 
upon the form, revolving both to- 
gether rapidly upon the axis of the 
circular cross-section, and then with 
a tool—which might be a narrow or 
sharp edged roller or dise held ina 
yoked handle—pressing the metal 
down against the form.” Firestone 
Tire, etc., Co. v. Seiberling, 257 F. 74, 
82. 

[b] Very old art or process.— 


Firestone Tire, etc., Co. v. Seiberling, 
257 FB. 74, 82. 


16. Firestone Tire, etc., Co. v. 
Seiberling, supra. 

17. Firestone Tire, ete:; Co: Vv: 
Seiberling, supra. 

18. Firestone Tire, etc, Co. v 
Seiberling, supra. 

19. Firestone Tire, etc., Co. v 
Seiberling, supra. 

20. Firestone Tire, etc, Co. v 
Seiberling, supra. 

21. Century D. 

22. “Spinning mill” see Mills § 14. 

23. See American Cent. Ins. Co. v. 


Landau, 62 N. J. Eq. 73, 103, 49 A. 738. 


[a] Held not “spinning plant.’’— 
Silk machinery, known as a throwing 
plant “which takes raw silk 
and doubles and twists it into silk 
threads of varying size and strength 

- is not even a spinning plant, 
in the proper sense of the term, be- 
cause it does not elongate the fibre 
by drawing it out, au ees 
ply reels and twists it.’”’ American 
Cent. Ins. Co. v. Landau, 62 N. J. Ea. 
73, 103, 49 A. 738. 


[b] “Throwing plant” distin- 
guished.—American Cent. Ins. Co. v. 
Landau, 62 N. J. Eq. 73, 103, 49 A. 738. 


“Throwing plant” [38 Cyc 302]. 


24. Webster New Int. D. 
Troy Cotton, etce., 
City of Fall River, 
46 N.E. 99 


25. Troy Cotton, ete., Manufactory 
v. City of Fall River, supra. 


[a] “It includes all the machinery 
and appliances necessary to operate 
the mill.” Troy Cotton, etce., Manu- 
factory v. City of Fall River, 167 
Mass. 517, 518, 46 N.E. 99. 


See 
Manufactory v. 
167 Mass. 517, 518, 


but sim- |}. 


_ 26. "Troy Cotton, etc., Manufactory 
. City of Fall River, supra. 


{a] Sufficient. as description or 
measure.—(J) “The statement of the 
number of spindles in a mill fairly 
signifies to those acquainted with 
mills and mill property the size and 
capacity of the mill, though in the 
case of either a cloth or yarn mill the 
number of certain kinds of the ma- 
chines might vary according to the 
quality or kind of yarn or cloth pro- 


duced.” Troy Cotton, ete., Manufac- 
tory v. City of Fall River, 167 Mass. 
517, 518, 46 N.EB. +99, 100. (2)) De- 


scription of cotton or woolen mill in 
list of property filed with assessors, 
under Pub! Stich da ish2,) Statins 
number of spindles in the mill held 
sufficient, where assessors knew that 
cloth as well as yarn was manufac- 
tured. Troy Cotton, ete., Manufac- 
tory v. City of Fall River, supra. 


27. Troy Cotton, ete., Manufactory 
v. City of Fall River, 167 Mass. 517, 
518, 46 N.B. 99. 


28. Troy Cotton, etec., Manufactory 
v. City of Fall River, supra. 

29. See also “Railway spine’”’ 45 C. 
J. p 1390 note 17 [a]. 


30. Kelly v. Kansas City R. Co., 
(Mo.) 225 S.W. 133, 134. 


[a] “Clearly the back.’”—Kelly v. 
Kansas City R. Co., (Mo.) 225 S.W. 
1338, 134, ‘ 

“Back 6.6.) J. Dusis. 

31. Webster New Int. D. 


lV. Vea Kansasn@ltymh. eo 
SWS dlsey, aleyel 


See Kel- 
(Mo.) 225 


o2. Kelly yvoukKansas) City Ra Cos, 
supra. 
[al] “Back” equivalent. —The “re- 


gion of the spine’ is “as clearly the 
back as the word itself would make 
it iellvgee vee usansasniCitvahvemeo. 
(Mo.) 225 S.W. 133, 134. 


33. See Adultery § 29 note 18 [b] 
(used in indictment to describe one 
of the defendants). See also Maid or 
Maiden 38 C. J. p 333. 


In re ero ane HSst, 18), Pat 
158. 158, 387 A. 204 
35. In re Conway’s Est., 181 Pa. 


156, 158, 37 A. 204. 


[a] Phrase construed in will.— 
Where testator gave his residuary es- 
tate to his “spinster or unmarried 
nieces” and six of them had never 
been married and two were widows, 
so that all were actually unmarried 


measure or capacity of the ron ee 
spindles,”27 and “ring frame spindles. 


The back;? 
A phrase: 


SPIRIT or SPIRITS. 
The word “spirit” is derived from the 


Latin word “spiritus,” one meaning of which is 


Phrases: “Mule 


9928 


0 the backbone, or spinal 
“Tn the region of her spine.””*” 


A woman who has never been mar- 
“Spinster or unmarried nieces.”*° 


[§ 1] A. As Noun—l. In 


Intent ;?8 intention 


at the time of his death, the widows 
were held included by the phrase, 

r’ being construed as “and” in con- 
junctive sense. In re Conway’s Est., 
181 Pa. 156, 159, /3%eA= 204. 


36. Caswell v. State, 2 
(Tenn.) 402, 403. 


fa] Historical.—‘‘The discovery of 
the art of distillation belongs to the 
alchemists, who made it in the course 
of their investigations after what 
they called the ‘elixir vite’, a liquid 
the discovery of which was to ren- 
der man immortal. When by distilla- 
tion they had procured pure alcohol, 
judging from its effects, they for a 
while were deluded by the hope that 
the grand secret had been discovered, 
and called it ‘acqua vite’—water of 
life. Brandy is still so called by the 
French—‘eau de vie.’ The English, 
in adopting a name, have taken the 
word ‘spiritus,’ as the root from 
which to form it, instead ef the more 
common word ‘vite.’” Caswell v. 
State, 2 Humphr. (Tenn.) 402, 403. 


MTIfe73 OC. Se Duo se 


37. See Constitutional Law §§ 41- 
73 (construction of constitution); 
Statutes [36 Cyc 1108] (construction 
of statute according to spirit or let- 
ter of law); Wills [40 Cye 1382 et 
seq] (construction of will to ascer- 
tain intention). 


Humphr. 


38 Webster New Int. DD. See 
Amos v. Mathews, 99 Fla. 1, 126 So. 
308, 316. : 


“Intent” 33 C. J. p 168. 


39. Amos v. Mathews, 99 Fla. 1, 
126 So. 308,-316. 


“Intention” 35 C. J. p 169. 
“Purpose” 51 C. J. p 102. 


40. Webster New Int. D. See 
Amos v. Mathews, 99 Fla. 1, 126 So. 
308, 316. 


41. Fairbank -¥...U. JS). 18) Olas: 
283, 2 SCt 648, 651, 45 L. ed. 862 [quot 
Amos v. Mathews, 99 Fla. 1, 126 So. 


308, 315]. See also Statutes [36 Cyc 
1108]. 

42. In re Advisory Opirion to 
Governor, 94 Fla. 967, 114 So. 850, 855 


[quot Amos Vv. Mathews, 99 Fla. uy 
126 So. 308, 316]. 


43. Amos v. Mathews, 99 Fla. 1, 
LZ6LSOms0S, ao Loe 


[a] “As obligatory as its written 
word.”—Amos v. Mathews, 99 Fla. i, 
126 So. 308, 316. 


[b] “The intention and purpose of 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Constitution,”’** and “true spirit of constitutional in- 


terpretation. re 


[§ 3] 3. Physical Sense.*® The term has a general 
meaning, as applied to fluids, mostly of a lighter 
character than ordinary water, obtained but not pro- 
duced by distillation;#* and is the name of an in- 
flammable liquor produced by distillation.*§ 


More specifically and particularly as applied to 
liquors, it is said to mean alcohol,*® and to signify the 
essence, the extract, the purest solution, the highest 
rectified spirit, the pure alcohol contained in them. Be 
The word in this sense is commonly used in the plural 
form and it has been defined as an inflammable liq- 
uid produced by distillation, either pure or mixed 
only with ingredients which do not convert it into 
some article of commerce not known in common par- 
lance under the generic appellation of “spirits” ;5? 


SPIRIT 


[58 C.J.] 13801 


uor, usually manufactured,** obtained,®® or raised®® 


by distillation ;°7 distilled liquor.*® 


whisky.®® 


ingredient or 
Coes articles 


other spirits, 


an inflammable,®? pungent, stimulating, strong®® liq- 


the people in adopting it ...is the 
‘spirit’ of the Constitution.” Amos v. 
Mathews, 99 Fla. 1, 126 So. 308, 316. 


44. State v. Johns, 92 Fla. 187, 109 
So. 228, 231 [quot Amos v. Mathews, 
99 Mas 2,126 So.7308, 315). 


45. HMairbank v: U. S., 181 U.S: 
283, 2 SCt 648, 651, 45 L. ed. 862 [quot 
Amos v. Mathews, 99 Fla. 1, 126 So. 
3.08, 315]. 


46. See also Spiritous post and 
cross references thereunder. 


47. State v. Giersch, 98 N. C. 720, 
723, 4 S.E. 193. 


“Distillation” 18 C. J. p 1287. 


48. State v. Moore, 5 Blackf. (Ind.) 
a [quot Gnadinger v. Com., 4 KyL 
a 


“Liquor” 37 C. J. p 1265. 


49. State v. Giersch, 98 N. C. 720, 
723, 724, 4 S.E. 193. See Rex v. Mc- 
Kenzie, 58 N. S. 3138, 314, 45 CanCr 
Cas 144. 


“The spirit of liquors is really 
the alcohol in them.” State  v. 
Giersch, 98 N. C. 720, 723, 4 S.H. 193. 


“Alcohol” 2 C. J. p 1027. 


Intoxicating Liquors § 4 (fruits 
preserved in spirits as violative of 
prohibition statute), § 9 (spirituous 
liquors). 


“Tiquor or Liquors” see Intoxicat- 
ing Liquors § 13. 


50. State v. Giersch, 98 N. C. 720, 
723, 4 S.E. 193. 


51. Atty.-Gen. v. Bailey, 
281, 292, 154 Reprint 119. 


[a] Under excise statute.—‘Noth- 
ing can be taken to be spirits within 
the meaning of the 6 Geo. IV ch 80, 
[excise statute] which does not come 
under the definition [in the text].’ 
Atty.-Gen. v. Bailey, 1 Exch. 281, 292, 
154 Reprint 119. 


52. McCulloch Com. D. [quot Win- 
ning v. Gow, 32 U. C. Q. B. (Ont.) 528, 
535]; Johnson D. [quot Caswell v. 
State, 2 Humphr. (Tenn.) 402, 403]. 


[a] Similar definition.—“All in- 
flammable liquors obtained by dis- 
tillation.”” McCulloch Com. D. [quot 
Winning v. Com By Gh (Os (As LE (Oran) 
528, 535]. 


“Inflammable” 31 C. J. p 1182. 


1 Exch. 


53. Webster D. [quot Caswell v. 
State, 2 Humphr. (Tenn.) 402, 403; 
Winning v. Gow, 32 U. C. Q. B. (Ont.) 
528, 535]. 


“Strong” [37 Cyc 337]. 
54 Gnadinger v. Com., 4 KyL 514, 


515; People v. Crilley, 20 Barb. (N. 
NA) PICKS PAE 

“Manufacture or manufactured” 
see Manufactures §§ 5, 18. 


55. Webster D. [quot Caswell v. 
State, 2 Humphr. (Tenn.) 402, 403; 
Ww ponies V, Gow, 32) Une. @, By (Ont*) 


528, 535 (also quot McCulloch Com. 
D.)). 

“Obtain” 46 C. J. p 891. 

56. Johnson D. [quot Caswell v. 


State, 2 Humphr. (Tenn.) 402, 403]. 
“Raise” 52 C. J. p 794. 
57. See U.S. v. Tenbroek, 2 Wheat. 


(Ot SD 248, 258, 4.8L. eds) 2313" and 
eases supra notes 54-56. See also 
Distilled Spirits 18 C. J. p 1287. 


[a] It is “performed by a double 
process; by the application of heat 
to a still containing the material. 
The product of the first process... 
is commonly called low wines, or 


singlings; the low wines undergo a 
second process of distillation by 
which spirits are produced.” U. 8S. 


v. Tenbroek, 2 Wheat. (U. S.) 248, 258, 
AM med ecco. 


58. Caswell v. State, 2 Humphr. 
(Tenn.) 402, 403. 


[a] “Spirits are distilled liquors.” 
—Caswell v. State, 2 Humphr. (Tenn.) 
402, 403. 

59. Webster D. [quot Caswell v. 
State, 2 Humphr. (Tenn.) 402, 403; 
Winning v. Gow, 32 U. C. Q. B. (Ont.) 
528, 535 (also quot McCulloch Com. 
IDE ae 


“Brandy” 9 C. J. p 318. 


60. U.S. v. Wile, 130 Fed. 331, 333, 
64 CCA 577. 

“Cordial” 13 C.J. p L235; 

61. McCulloch Com. D. [quot Win- 
Hie Van GOWa oa iC. On Ba (Ont) 
528, 535]. 

62. Webster D. 
State, 2 Humphr. (Tenn.) 402, 403; 
Winning v. Gow, 32 U. C. Q. B. (Ont.) 
528. 535 (also quot McCulloch Com. 
OWE 

“Gin” 28 Cs J. p 707. 


63. U.S. v. Wile, 130 Fed. 331, 3383, 


[quot Caswell v. 


'64 CCA 577. 


“Liqueur” 37 C. J. p 1263. 


64. Webster D. [quot Caswell v. 
State, 2 Humphr. (Tenn.) 402, 403; 
Winning v. Gow, 32 U. C. Q. B. (Ont.) 


528, 535 (also quot McCulloch Com. 
D.)]; Rex v. McKenzie, 58 N. 8S. 313, 
315, 45 CanCrCas 144. 

omum”? 54 C. J. p 1111. 

65. Webster D. [quot Caswell v. 


Term has been held not to include ale;*® 
pounds, mixtures or preparations, into the manufac- 
ture of which spirits enter as the basis or principal 
material thereof,®? 
of commerce ;®* 


British spirits. 70 
to the various sorts of spirits manufactured in Great 
Britain and Ireland; 
far the most important.7! 

Other phrases: 


973 66 


Term has been held to include brandy,*°® cordials,°° 
Geneva whiskey,®! gin,®* liqueurs,®* rum,°4 and 


com- 


and which are 
nor wine.®? 


A term applied indiscriminately 
of these gin and whisky are by 


> 


“Ardent spirits,”"? “brandies and 
inferior spirit,”"* “malt spirit,”7® 


State, 2 Humphr. (Tenn.) 402, 403; 
Winning v. Gow, 32 U. C. Q. B. (Ont.) 
528, 535]. 


“Whisky” [40 Cyc 926]. 


66. Gnadinger vy. Com., 4 KyL 514, 
515; Peo. v.Crilley, 20 Barb. (N. Y.) 
246, 248. 


[a] “Ale” distinguished.—‘Spirits 
are manufactured by distillation; 
whereas ale is produced by fermenta- 
tion.” ‘Peo. Vv. Crilley, 720° Barba GNe 
Y.) 246, 248 [quot Gnadinger v. Com., 
4 KyL 514, 515). 


Ale? 22°C. Jap LOZ9: 


67. Atty.-Gen. v. Bailey, 
281, 293, 154 Reprint 119. 


[a] Held to be such compounds 
and not “spirits.”—(1) “Sweet spirits 
of nitre are not... of themselves 
to be considered as ‘spirits.’” Atty.- 
Gen. v. Bailey, 1 Exch. 
Reprint 119. (2) same 
servation will apply to sal volatile, 
spirit varnish, and many other ar- 
ticles of commerce, of which spirits 


1 Exch. 


are a principal component part.” 
Atty.-Gen. v. Bailey, supra. 
68. Atty.-Gen. v. Bailey, 1 Exch. 


281, 292, 154 Reprint 119. 


69. Johnson D. [quot Caswell. v. 
State, 2 Humphr. (Tenn.) 402, 403]; 
State v. Moore, 5 Blackf. (Ind.) 118; 
Gnadinger v. Com., 4 KyL 514; Peo. 
v. Crilley, 20 Barb. (N. Y.) 246, 248. 


[a] “Wine” distinguished.—State 
v. Moore, 5 Blackf. (Ind.) 118 [quot 
Gnadinger v. Com., 4 KyL 514]; Peo. 
v. Crilley, 20 Barb. (N. Y.) 246, 248; 
Caswell v. State, 2 Humphr. (Tenn.) 
402, 403. 

“Wine” [40 Cyc 2121]. 

70. “British”? 9 C.J. p 503; 


We Winnings v0. Gow, 32) UL. ©.1@: 
B. (Ont.) 528, 535. 


72. Gnadinger v. Com., 4 KyL 514, 
515; Winning v. Gow, 32 U. C. Q. B. 
(Ont.) 528, 534. 


73. UW. S.'v.. Wile, 130 Fed. 331, 333) 
64 CCA §77; U.S. v. Luyties, 124 Fed. 
Otte 

{a] In the French reciprocity 
agreement, providing for reduced du- 
ties on brandies and other spirits the 
phrase has been held to include: (1) 


Absinthe. U. S. v. Luyties, 124 Fed. 
S77. C2) — Cordials: Wr S> wv. eWwaille: 
T30) Hed. Se, wooo 64 © CAN oii emmo) 
Liqueurs. U. 8S. v. Wile; supra; U. 


S. v. Luyties, 124 Fed. 977. 
74, Winning v. Gow, 32 U. C. Q. B. 
(Ont.) 528, 535. 
75. Winning v. 
(Ont.) 528, 534. 


Gow, 32 U. C. Q. B. 
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“motor spirit,”7° “spirit of liquors,”’’ “spirits and 
strong waters,”?® and “spirits manufactured or dis- 
tilled from grain or other materials.”*° 


[§ 4] 4. Supernatural Sense.*° Any supernatural 
being; an apparition, ghost, or specter;** a part of 
the divine nature.*? 

Phrases: “Disembodied spirits,”** “Holy Spir- 
it,”84 “spirit of his dead wife,’*® and “the Spirit of 
God.”s° 

[§ 5] B. Used Adjectively. The word, in the dif- 
ferent senses already indicated,** is also used as an 
adjective in phrases.*§ 

Spirit gas.5° The term is well-known to commerce 
and chemistry and has a well-understood meaning,®° 
being a mixture of camphene and alcohol in different 
proportions than are employed of the same ingredi- 
ents in making “burning fluid.”®? 


Spirit world. The realm cf the supernatural.®2 
Other phrases: “Camphene or spirit gas,’’®? “cam- 


76. Com. v. South Australia, 38 
Austr. C. L. R. 408, 430. 


77. State v. Giersch, 98 N. C. 720, 
723, 4 S.B. 193. 


78. Winning v. Gow, 32 U. C. Q. B. 
(Ont.) 528, 535. 


{a] Held to include: “Brandy, 


fluid.” 
94. 


[a] Naphtha, 


phrase held not to include ‘burning- 
Stettiner v. Granite Ins. Co., 
12 N. Y. Super. 594, 596. 1183 


Putnam vy. Commonwealth Ins. 5. 
_Co., 4 Fed. 753, 764, 18 Blatchf. 368. 6. 
kerosene,’ etc., 


included.—In construing the phrase 
in an insurance policy prohibiting the 7. 


SPIRIT—SPIRITUALISM 


oe d Pe ce 
phene, spirit gas, or any burning fluid, a spirit gas 
and burning fluid,”®® and “spirit varnish.”°° 


SPIRITOUS. A term, said to be rare, meaning 
like spirit, refined, or pure;®* but sometimes used as 
synonymous with “spirituous,”®* although perhaps, 
strictly speaking, not with accuracy.°° 


SPIRITUAL.’ That which pertains to religion,” 
or to the soul or higher endowments of the mind in 


its relation to the Spirit of God.* 


Phrases: “Spiritual hopes or fears,”* “spiritual 
influence,”® “spiritual medium,’”’® and “spiritual na- 
ture of a man.’’? 


SPIRITUALISM.® A belief that the spirits of 
the dead can communicate with the living through 
the agency of persons called “mediums,” who pos- 
sess qualities or gifts not possessed by mankind in 
general;® and it has been held to be simply a form of 
religious belief which should not be inquired into in 
a judicial proceeding.?° 


voluntary. Johnson v. State, 107 
Miss. 196, 65 Sa. 218, 220, 51 LRANS 


Johnson y. State, supra. 


Johnson y. State, supra. See 
also Medium 40 C. J. p 628 text and 
note 98. 


Johnson v. State, 107 Miss. 196, 


not 


gin, etc., and other spirituous liquors 
of whatever strength.’ Winning v. 
Gow, 32 U. C. Q. B. (Ont.) 528, 535. 


79. U.S. v. Wile, 130 Fed. 331, 64 
CCA 577. 
[a] In revenue law, the phrase has 


been held to include cordials. U.S. 
v. Wile, 130 Fed. 331, 333, 64 CCA 
57%, 


80. See also Spiritual post; Spirit- 
ualism post. 


81. Webster New Int. D. 


82. Webster New Int. D. See 
Johnson v. State, 107 Miss. 196, 65 
So. 218, 220, 51 LRANS 1183. : 


83. Johnson v. State, supra. 
Johnson v. State, supra. 


85. Middleditch v. Williams, 45 N. 
726, 731, 17 A. 826, 4 LRA 738. 


Johnson v. State, 107 Miss. 196, 
218, 220, 51 LRANS 1183. 


See supra §§ 2, 38, 6. 
See cases infra this section. 
89. “Gas” see Gas § l.. 


90. Putnam v. Commonwealth Ins. 
Co., 4 Fed. 753, 764, 18 Blatchf. 368. 


91. Putnam v. Commonwealth Ins. 
Co., supra. 


fa] “Burning fluid” distinguished. 
—Putnam v. Commonwealth Ins. Co., 
4 Fed. 753, 764, 18 Blatchf. 368; Stet- 
tiners Vv. Granite. Ins. Co. -'2. "N.Y: 
Super. 594, 596. “Burning fluid’ 9 C. 
Jey 2a OF 


fa] ‘“Camphene”’ 
Putnam v. Commonwealth Ins. 
4 Fed. 753, 764, 18 Blatchf. 
“Camphene” 9 C. J. p 1120. 


92. Johnson v. State, 107 Miss. 196, 
65 So. 218, 220, 51 LRANS 1183. 


93. Stettiner v. Granite Ins. Co., 
12 N. Y. Super. 594, 596. 


[a] In clause of fire policy pro- 
hikiting the lighting of the insured 
premises with such material, the 


distinguished.— 
Co. 
368. 


| saying: 


|} spelling will not vitiate an 
} ment; 
| word is 


keeping or using of such substances 
in the insured premises, the court 
said: ‘‘‘Camphene, spirit gas, or any 
burning fluid’ does not refer to the 
products of rock or mineral oil, such 
as naphtha, kerosene, etc.” Putnam 
v. Commonwealth Ins. Co., 4 Fed. 753, 
764, 18 Blatchf. 368. 


95. Stettiner v. Granite Ins. Co., 
12 N. Y. Super. 594, 596. 


96. Atty.-Gen. v. Bailey, 
281, 293, 154 Reprint 119. 


97. Webster New Int. D. 


98. Worcester D. [quot Com. v. 
Burke, 15 Gray (Mass.) 408, 409]. 


' [a] “Spirituous” and “spiritous” 
have the same meaning and “‘‘spiritu- 
ous” might as well be written “spir- 
itous.” Webster D. [quot Com. v. 
Burke. 15 Gray (Mass.) 408, 409]. 

“Spirituous” post. 

99. Brumley v. State, 11 Tex. App. 
114, 116. 

[a] Held “idem sonans,” the court 

“As to the spelling of the 
‘spirituous’ [spiritous], bad 
indict- 


1 Exch. 


word 
and, besides, as spelt the 
‘idem sonans’.” Brumley v. 
State, 11 Tex. App. 114, 116. 


1. See atso Spirit or Spirits ante; 
Spiritualism post; Spiritualist post. 


2. Johnson v. State, 107 Miss. 196, 
65 So. 218, 220, 51 LRANS 1183. 


“Religion” 53 C. J. p 1295. 


3. Johnson v. State, 107 Miss. 196, 
65 So. 218, 220, 51 LRANS 1183. 


4 Johnson v. State, supra. 


[a] Held not appeal only to spir- 
itual hopes or fears.—A representa- 
tion that the witness who obtained a 
confession was a Spiritualist and 
could look into defendant’s heart and 
see the crime held not an appeal only 
to the spiritual hopes and fears of 
the defendant, which does not ren- 
der a confession obtained thereby in- 


65 So, 218, 220, 51 LRANS 1183. 


[a] It “would be his higher self, 
not the.carnal.’ Johnson y. State, 
107 Miss. 196, 65 So. 218, 220, 51 LRA 
NS 11838. 


8. See also Spirit or Spirits ante; 
Spiritual ante; Spiritualist post. 


Testator’s belief in spiritualism 
see Wills [40 Cye 1012 text and note 
52 (effect on testamentary capacity), 
1148 (as element of undue influence 
by spiritualistic medium) ]. 


9. Middleditch v. Williams, 45 N. 
J. Eq. 726, 731, 17 A. 826, 4 LRA 738. 
See Chicago v. Payne, 160 Ill. A. 641, 
642; Watson v. Holmes, 80 Misc. 48, 
54, 140 NYS 727, 731. : 


_ [a] Similar definition.—“A belief 
in the power of some departed spirits 
to communicate with the living by 
means of mediums.” City of Chicago 
v. Payne, 160 Ill. A. 641, 642. 


{b] Ordinance aimed at fraudu- 
lent devices or practices in the name 
of spiritualism or by means of spirit 
mediumship, ete., [Chicago Ordinance, 
Dec. 16, 1907 §§ 2, 3] held not intend- 
ed to declare the belief unfounded 
and to make the act of a professed 
medium who claimed to hold inter- 
course with departed spirits, for re- 
ward, a misdemeanor. Chicago v. 
Payne, 160 Ill. A. 641, 642. , 


“Medium” 40 C. J. p 628. 


10. Watson v. Holmes, 80 Misc. 48, 
54,55, 140 NYS 727, 731 [cit Cyc]. 


fa] Not indication of undue in- 
fiuence.—In action to set aside cer- 
tain gifts of money and transfers of 
other personal property on the grouné 
of undue influence it was held that 
undue influence of a donor is not to 
be inferred merely from the fact that 
he and the donee were Spiritualists, 
although some of the transactions 
were ordered set aside where other 
circumstances tended to establish 
such undue _ influence. Watson vy. 
Holmes, 80 Misc. 48, 55,140 NYS 127, 
731. See also Wills [40 Cye 1148}. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SPIRITUALIST.*! 


for spiritual things only.*® 
SPIRITUOUS.'®  Active;17 


intoxicating 


produce active or lively results.?7 


Phrases: 
toxicating principle,”?® 


SPIRITUOUS LIQUOR.*? 
SPIRIT WORLD.** 


11. See also Spiritual ante. 


12. Webster New Int. D. See 
Johnson v. State, 107 Miss. 196, 65 So. 
218, 220, 51 LRANS 1183 


“Spiritualism” ante. 


13. Johnson v. State, 107 Miss. 196, 
65 So. 218, 220, 51 LRANS 1183. 


fa] Confession of guilt made to a 
spiritualist held improperly admitted 
where it was obtained “by the in- 
tense statement of one who claimed 
he was a spiritualist . .. and said 
could see imto his [accused’s] black 
heart and detect guilt” since “a man 
ill and nervous [as accused was 
shown to have been] could be thrown 
into serious physical fear and con- 
straint [by such statement].” John- 
son v. State, 107 Miss. 196, 65 So. 218, 
220, 51 LRANS 1183. 

14. Johnson v. State, stipra. 

15.. Webster New Int. D. But see 


Johnson v. State, 107 Miss. 196, 65 
So. 218, 220, 51 LRANS 1183. 


[a] Held not to mean “one who 
was Spiritual or spiritually minded.” 
Johnson v. State, 107 Miss. 196, 65 
So. 218, 220, 51 LRANS 1183. 


16. See Spirit or Spirits ante. 

17. U.S. v. Ellis, 51 F. 808, 8313. 
“Active” 1 C. J. p 1172. 

18. Webster New Int. D. [quot 


Kenny v. Commonwealth, 211 Ky. 349, 
351, 277 S.W. 480]. 

“Alcoholic” 2 C. J. p 1028. 

19. Webster New Int. D. [quot 
Kenny v. Commonwealth, 211 Ky. 349, 
351, 277 S.W. 480]; 'U. S. v. Ellis, 51 
By 808, 813. 

“Ardent spirits’ 5 C. J. p 279. 

20. Webster D. [quot Lindberg v. 
Kearney, 6 Newfoundl. 484, 490]; 
Webster New Int. D. [quot Kenny: Vv. 
Com., 211 Ky. 349, 351, 277 S.W. 480]; 
State v. Giersch, "98 N. C. 720, 724, 4 
SEB. 193 [quot U. S. v. Ellis, o1 F. 808, 
815]. 

“Spirit” ante. 


21. Webster D. [quot U. S. v. El- 
lis, 51 F. 808, 812]. 


[a] As used in liquor statute. —“It 
means having an active power or prin- 
ciple of intoxication.” U. Ss. v. Ellis, 
51 F. 808, 812. 


22. State v. Giersch, 98 N. C. 720, 
124, 4 S.E. 193 [quot U. 8. v. Ellis, 51 


F. 808, 815]. 


A believer in spiritualism 312 
or one claiming to have some power, through inter- 
course with the spirit world, or the hidden power of 
oecultism, to divine the thoughts of others;!% or 
who holds communications with departed and dis- 
embodied spirits;'* also one who professes a regard 


alcoholic ;18 
dent ;+® containing alecholic spirit: 37° having an ac- 
tive power or property ;?! having the refined, strong, 
ardent quality of alcohol in ereater or less degree;?? 

im liel ys of the nature of alcoholic 
spirit ;?> partaking of spirit;?® something that will 


“Spirituous liquor,”*® “spirituous or in- 
“spirituous quality,’?® and 
“spirituous, vinous, fermented, or malt liquor.’’?1 


SPIRITUALIST—SPLIT 


SPITTOON.*¢ 


SPLIT.*°® 


ar- 


Phrase: 


Phrases: 


SPLINE KEY.37 
fasten a pulley to a shaft.38 
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SPITE FENCE or SPITE STRUCTURE.** 
SPITTING OF BLOOD.?*® 


A small bar of steel used to 


divide*® length wise.*t 


[§ 1] A. As Verb—1. In General. To 
“Split this money between us.”42 
[§ 2] 2. Applied to Criminal Sentences. To sus- 
pend in part and enforce in part.** 
[§ 3] 3. In Fish Trade, to clean.*+ 
“Doing the ‘splitting, 45 “fish 


‘split,’ ’*° and “split the fish,’’47 


[§ 4] 4. In Railroad Parlance, the word is employ- 
ed in the phrase 


“split the switch” which is a term 


used to describe the unintended opening of a 
switch,*® either by jarring,*® or in some unknown 


23. U. S. v. Ellis, 51 Fo 808, 812. 
See Kenny v. Com., 311 Ky. 349, 352, 
277 S.W. 480. 


[a] In construing statute prohib- 
iting introduction of spirituous liq- 
uors into Indian country, the court 
said: ‘‘The material question under 
the statute is whether or not it is 
intoxicating. If it produces that re- 
sult, . . . it comes within the def- 
inition of the word eas aa; 
S. v. Ellis, 51 F. 808, 812 


“Intoxicating” see Intoxicating Liq- 
uors § 1 text and notes 6-10. 
24. U.S. v. Ellis, 51 F. 808, 813. 


“ively” 38 C. J. p 70. 


25. Webster New _ Int. Cquot 
Kenny v. Com., 211 Ky. vee 351, 277 
S.W. 480]. 


26. State v.-Giersch, 98 N.C. 720, 
724.4 $.B. 193° [quot U. S. v. Ellis, 51 
EY 308, 851° 


27. U.S. v. Ellis, 51 F. 808, 813. 
28. State v. Clark, 3 Ind, 451, 452. 


[a] “Spiritual” and “Spirituous.” 
—jIn sustaining validity of an indict- 
ment charging the defendant with the 
unlawful sale of ‘spiritual liquor,” 
the court said: “The only objection 


. © isthe use POL eSp ITA 
ual’ instead of ‘spirituous.’ That the 
grand jury, by the words ‘spiritual 


‘spirituous liquor’ there 


liquor’ meant 
State v. Clark, 3 


can' be no doubt.” 
Ind. 451, 452. 


29. U. S. v. Bilis, 51 F. 808, 812. 
30. U.S. v. Ellis, supra. 


[a] ‘‘Alcohol, 
Mr. Webster, is that which may be 
called a ‘spirituous quality.’ It is the 
spirituous quality of whatever it is 


in. 


31. See Intoxicating Liquors §§ 1, 
9-12. | 
32. See Intoxicating Liquors § 9., 


See also Spirituous ante. 


33. See Spirit ante § 5 note 92. 

34. See Adjoining Landowners §§ 
82, 83. 

35. See Life Insurance § 178 note 6. 
an: 

36. See Cuspidor 17 Cc. J. p 439. 

37. “Key” 35 C. J. p 901. 

38. Andersen v. Berlin Mills Co., 
88 F. 945, 32 CCA 148. 


944, 


| (Suspension 


by the definition of | 


U. S. v. Bilis, 51 F. 808, 812. { 


) Simone v. Rhode Island Co., 


“Pulley” 51°C. J. p 90. 

“Shaft” 57 C. J. p 543. 

39. Splitting: 
Appeals see Appeal and Error § 110. 
vase of action see Actions §§ 275-— 
Offenses see Indictments and Infor- 

mations § 77. . 


40. Webster New Int. D. See 
Chase v. Van Camp Sea Food Co., 109 
Cal. A...38, 292 P. 179, 181; Cote v. 
eRe: 126 Me. 330,.138 A. 547, 
og. 

“Divide” 18 C. J. p 1405. 

41. Webster New Int. D. 


42. Chase v. Van Camp Sea Food 
Cor LOORC ale An 3 one7 Oates eat oes te 


43. Cote v. Cummings, 126 Me. 330, 
138 A. 547, 552. See also Criminal 
Law §§ 3041-3050 (suspension of pro- 
nouncing sentence), §§ ~3139-3143° 
of execution of sen- 
or Split sentence infra § 6 note 
O00. 

[a] Weld court could not split sen- 
tence.—Where prisoner was found 
guilty of possessing intoxicating liq- 
uor with intent to sell; in violation of 
Pub. L. (1917) c 291, under section 
6 thereof, and under chapter 156, re- 
pealing statute which gave court dis- 
cretion in punishing by fine or im- 
prisonment, held court could not im- 
pose the split sentence. Cote v. Cum- 
mings, 126 Me. 330, 138 A. 547, 552. 


[b] “But there have been cases 

- « Where sentences have been 
‘split? and the imprisonment part sus- 
pended.”’ Cote v. Cummings, 126 Me. 
330, 138 A. 547, 552. 


44. Chase v. Van Camp Sea Food 
Co., 109 Cal. A. 38, 292 P: 179, 180: 
“Clean” 11 C. J. p 832. 


45. Chase v. Van Camp Sea Food 
Con MLO Ge Cal AES Se e0 2 ee deo ee SOF 


46. Chase v. Van Camp Sea Food 
Co., supra. 


47. Chase v. Van Camp Sea Food 
Co., supra. 
43. Birmingham Traction Co... v. 


335, 34 So. 981, 984: 
20), ie tl 
186, 187, 66 A. 202, 203, 9 LRANS 740. 


49. Birmingham Traction Co. v. 
Reville, 136 Ala. 335, 34 So. 981, 984. 


Reville, 1386 Ala. 
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manner;°° so that the forward trucks or wheels of 


SPLIT—SPOLIATION 


in a packing plant with a cleaver.*® 


a car continue on the main rails, as intended, while [§ 2] B. In Saw Mill Parlance. An appliance, or — 
the rear trucks or wheels are forced or switched onto device, with which it is customary to equip or guard 


the switeh rail.°? 


saws in a saw mill;®° also designated a divider,*? or 


“splitting a pair” is a term used to describe an SPLIT THE SWITCH.® 


emergency connection;®? it is done when by elec- 
tricity some of the wires in a cable are disabled, leav- 


SPLITTING APPEALS.** 


} 
i 
[§ 5] 5. In Telephone Parlance. The phrase | a spreader.®” ) 
. 


ing others effective, and one good wire of a pair is SPLITTING CAUSE OF ACTION.*5 


connected with another good wire of another pair.°* 
[§ 6] B. As Adjective. Cleft; divided.** 


SPLITTING OF FENSES.°° ' 
SPOIL BANK.’ A heap of earth or stone exca- 


Split sentence.** One where the penalty of fine vated from a railway or other cutting and not needed 


2 © ay ac abtal raQ rat is } Ss 5 . = 
and imprisonment, as prov ided by statute, 1s imposed for an adjacent filling.** 
and the imprisonment part is suspended and the fine : 


part enforced.*® 
Split switch.°* 


manent rail, so that if the switch is open it allows 


you to run up another track.®® 


SPOILED BALLOT.°*® 


A switch where there is one per- SPOILED LUMBER.”° Such as is rendered un- 


fit for market, and not lumber which was not sawed 
according to the specifications of the contract.”* 


wm ee, 


SPLITTER. [§ 1] A. In Packing House Par- *SPOLIATION.** Act of plundering; robbery; 
lance. A person who splits recently slaughtered hogs | despoilation.7* The term is also applied to the aet 


50. Simone v. Rhode Island Co., 28 
R. I. 186, 187, 66 A. 202, 203, 9 LRANS 
740. 

51. Birmingham Traction Co. v. 
Reville, 186 Ala. 335, 34 So. 981; 984; 
Simone v. Rhode Island Co., 28 R. I. 
186, 187, 66 A. 202, 203, 9 LRANS 740. 


[a] May result in derailment.— 
“The switch tongue would be jarred, 
by the forward trucks or wheels of a 
car in passing on the main line, over 
against the line-rail, so as to catch 
the wheels of the after truck and 
force them onto the switch rail while 
the forward trucks continued on the 
main rail, thus causing the car to 
‘split the switch,’ . . . necessarily 
producing derailment.” Birmingham 
Traction Co. v. Reville, 136 Ala. 335, 
34 So. 981, 984. But see Chicago Ter- 
minal Transfer R. Co. v. Berkowitz, 
tea Tll. A. 95, 101 infra § 6 note 58 
fies 

52. Cumberland Telegraph & Tele- 
phone Co. v. Kelly, 160 F. 316, 325, 87 
CCA 268, 15 AnnCas 1210. 


[a] Failure to “split a pair” in or- 
der to give service to party in district 
where cables are congested held not 
to constitute discrimination. Cum- 
berland Telegraph & Telephone Co. y. 
Kelly, 160 F. 316, 325, 87 CCA 268, 15 
AnnCas 1210. See also Telegraphs 
and Telephones [87 Cyc 1650 et seq]. 


[b] “Mot resorted to except in ex- 
traordinary circumstances.”—Cum- 
berland Telegraph & Telephone Co. v. 
Kelly, 160 EF. 316, 325, 87 CCA 268, 15 
AnnCas 1210. 


53. Cumberland Telegraph & Tele- 
phone Co. v. Kelly, supra. 


[a] “Backing up” compared.— 
Cumberland Telegraph & Telephone 
Con vy. Kellys 160 EF. 316, 325. 87) CCA 
268, 15 AnnCas 1210. 

[b] “Jumping a wire’? compared.— 
Cumberland Telegraph & Telephone 
Co. v. Kelly, 160 F. 316, 325, -87 CCA 
268, 15 AnnCas 1210. ‘‘Jumping a 
wire’ 35 C. J. p 126 note 48 [b]. 

54. Webster New Int. D. 

55. “Sentence” see Criminal Law 
§ 3000. 

56. Cote v. Cummings, 126 Me. 330, 


138 A. 547, 550. through the saw, and second, to pre- : 
A : vent slivers and other material from 
57. “Switch” [37 Cye 658]. catching on the saw at the rear, or 
58. Chicago Terminal Transfer R.} dropping upon the saw and _ being ; 
Co. v. Berkowitz, 137 I1]..A. 95, 101.] hurled against the operator.’ Peter- ; 
See Brunelle v. Grand Trunk R. Co.,| son v. Union Iron Works, supra. : | 
, 
j 
p 


43 Ont. L. 220, 280, 44 DomLR 48. P 
" Fy 61. Dean v. St. Louis Woodenware 
[a] Dangerous at highway inter-| Works, 106 Mo. A. 167, 173, 80 S.W.° 
section.—'‘‘In a switch, and particular-| 999 994, i e 
ly in a split-switch, there is this por- , 


tion at one side that is always open 62. Dean v. St. Louis Woodenware 

ere that is liable to entangle a]! Works, 106 Mo. A. 167, 80 S.W. 292, 

ae foot] Je.) Mis paxnticulars| 945 

ly, of course, dangerous on a high- 

way because the public have the right Eg Be poe Beene is spoken of by 

to cross the highway.” Brunelle v. | # ree designations [a _ splitter, 
spreader or divider]. Dean v. St. 


Grand Trunk R. Co., 43 Ont. L. 220 é 
, sa. ’| Louis Woodenware Works, 106 Mo. A. 
ey a DomLR 48. See also Railroads 167, 173, 80 S.W. 292, 994.’ 


§ 347 


[b] “Stub switch” distinguishea— | “SPTeader” post. 
Chicago Terminal Transfer R. Co. v. 63. See Split ante § 4. 


101. But see Birmingham Traction : 
Co. v. Reville, 136 Ala. 335, 34 So. 981, | Div. 208, 167 N.Y.S. 806, 808]. 


984 supra § 4 note 51 [a]. 69. See Elections §§ 193-199 (as 


Berkowitz, 137 Ill. A. 95, 101. 64. See Appeal and Error § 110. 
[c] Train cannot be derailed.— i ie 

“You cannot ditch a train by throwing Me SSL eee $$) 2755307, 

a split switch. The reason a train], 86. See Indictments and Informa- 

cannot run off a split switch is be-| tions § 77. 4 

cause is goes up either one track or Pe optt ” ‘ t 

the other.” Chicago Terminal Trans- oh BANU Cet eae ies 

fer R. Co. v. Berkowitz, 137 Ill. A. 95,| , 68 Century D. [quot Orange Coun-  —~ 
ty v. Storm King Stone Co., 180 App. q 


59. Rendlich vy. Hammond Packing | containing identification or distin- 
Co., 106 Mo. A. 717, 719, 80 S.W. 6838. | Suishing marks), § 243 note 82 [b] 
See also Split ante. (as not to be counted). ; 

[a] Modus operandi described.— 70. “umber” see L : - 
Rendlich v. Hammond Packing Co.,] ging § 3. 98S Se | 
106 Mo. A. 717, 719, 80 S.W. 683. Soa 

2 at : arris v. Rathbun, 2 Abb. Dec : 

60. Peterson v. Union Iron Works, 7 OTLEY = z 5 H 
93 P. 1077, 48 Wash. 605,506. See) (Nx ™-)9826, 828, 2) Keyes 312 asia. : 
Dean v. St. Louis Woodenware Works, 72. Spoliation: 

106 Mo. App. 167, 173, 80 S.W. 292,] French, claims see United States [39 ; 
294. Cyc 757). : 
[a] Construction and purpose.—| Of evidence, presumption from see 
(1) “The splitter consists of a piece Evidence § 49. : 

of iron or steel about the thickness of | Of instrument see Alteration of In- 
ee ee piads, pisces. oh speuoeat struments § 1 text and note 3. 
position, four inches back o e saw, : 73 

the top of the splitter extending near- Of will see Wills [40 Cyc 1279], : 
ly to the top of the saw.” Peterson v. “Omnia presumuntur contra spo- : 


Union Iron Works, 48 Wash. _ 505, | li a ” 

506, 93 P.1077. To similar effect Dean mene MT FOS DR 

v. St. Louis Woodenware Works, 106 73. Webster New Int. D. 

Mo. A. 16%, 173,80 (S.W. 292) 2:94. “Despoil” 18 C. J 

(2) “The object of the splitter seems sp]. i . Pawel a, 

to be two-fold; first, to keep the Plunder” 49 C. J. p 1036. 

board from pinching after it passes “Robbery” see Robbery §§ 1-10. : 
‘ 


*By CAROLAN JEFFERSON WALSH (Spoliation—Spring inclusive). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


SPOLIATION—SPORT 


of enforcing improvements which result in a loss, or 
no benefit, to property.74 


Phrase: “Spoliation, and not legitimate taxa- 
tion.” *5 
SPOLIATOR.’® A spoiler or destroyer.77 


Spoliator of evidence.’* One who fails to produce 
evidence in his possession or under his control.7® 


SNA mira hy DEBET ANTE OMNIA RESTI- 
80 


SPONDET PERITIAM ARTIS.*! 


A SPONGE. A fixed aquatic organism of a low or- 
ere? 


SPONSALIA DICUNTUR FUTURARUM NUP- 
TIARUM CONVENTIO ET REPROMISSIO.*? 


SPONSALIA, INTER MINORES CONTRACTA, 
ANTE SEPTEM ANNOS, NULLA SUNT.** 


SPONTANEOUS.*® Proceeding from, or acting 
by, internal impulse, energy, or natural law, without 
external force.®® 


Spontaneous combustion.*? The ignition of a body 
by the internal development of heat without the ac- 


' 
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tion of an external agent.8® 
SPONTANEOUSLY. A word said to be practical- 


ly synonymous with “voluntarily.’’®® 


SPONTE VIRUM MULIER FUGIENS ET 
ADULTERA FACTA, DOTE SUA CAREAT, NISI 
SPONTE RETRACTA.°° 


SPORT. [§ 1] A. As Noun—l. Recreation.®! A 
very general term covering field sports and other 
means of recreation;°? a game.* 


Phrases: “Sport or diversion,”®4 and “sports and 
games of chance.’’?® 


[§ 2] 2. Person. The term may have a laudable 
significance, especially when preceded by the word 
“ood” or “real’;°° and while its use in reference to 
a woman may, under some circumstances, signify 
that she has had unlawful sexual intercourse or that 
she is a prostitute,®* it does not have that meaning 
generally.°® 


[§ 3] B. As Verb—1. In General. To divert;°® 
to frolic,t to make merry;” to play;* to practice the 
diversions of the field;* also to exhibit or bring out 
in public;® to represent by any kind of play;® to 


74. See cases infra this note. manlike manner.” Black L. D. [cit 91. Prohibited on Sunday see Sun- 

[a] Forcing an owner to make im- | 27 Kent Comm. p 588]. day. 
ee where the presumptive 82. Century D. 92. State v. Miller, 68 Conn. 373, 
enefit does not exist, is to confiscate ‘ ’ 379, 36 A. 795. 

; : i pate [a] Rubber “sponges” not includ- , 
oe eegperey wat out compensation: |ed.—"The dictionary definition of the| [a] Billiards—State v. Miller, 68 
idaillanotbelentorceds eDulkerty. word Soe not so COME Sn eR. Conn. 373, 379, 36 A. 795. 

ak daha ~.~7 | Sive as to include a manufacture o 

Barber Asphalt Paving Co., 25 KyL i aiaenab ben aniresemblance of amet: Ce ee See eae Bate: tv: 


135, 74 S.W. 744, 745. 


[b] oss of property as spoliation. 
—‘‘The result to the owner of the lot 
would be that his lot has been taken 
entirely for the improving of the ad- 
jacent public way. That is spolia- 
tion, if anything is.”  Pfaffinger v. 
Kremer, 115 Ky. 498, 74 S.W. 238, 240, 
24 KyL 2368. 


Rule that assessments must not ex- 
ceed benefits from improvements see 
Municipal Corporations §§ 3072-3073. 


75. Preston v. Rudd, 84 Ky. 150, 
£55: 

76. See Spoliation ante. 

ima das L): 

[a] Surviving widow, who opens 


the bank box of the deceased and 
converts its contents to her own use, 
without notice to some of the forced 
heirs, and without an order of court 
and inventory, as required by law, 
places herself in the position of a 
“spoliator.”’ Fujague v. Courtiade, 
140 La. 777, 73 So. 862, 863. 


78. Presumption from his act see 
Evidence § 49. 


79. Lowe v. Donnelly, 36 Colo. 292, 
297, 85 P. 318; Cartier v. Troy Lumber 
Co., 138 I}. 533, 28 N.B. 932, 933, 14 
LRA 470. 

80. A maxim meaning “‘A party de- 
’ spoiled [forcibly deprived of posses- 
sion] ought first of all to be restored.” 
Burrill L. D. [cit 2 Inst. 714; 4 Reeves 
Hist. 18]. 

[a] Applied in: Reg. v. Wollez, § 
CWoxeOr On sols o22. 


[b] Other form.—‘“Spoliatus ante 
omnia restituendus.” Applied in Neil- 
son v. McDonald, 6 Johns. Ch. (N. Y.) 
201, 212; Dube v. Gueret, 2 Que. Su- 
per. 314, 315- 

81. A maxim meaning ‘He prom- 


ises the skill of his art; he engages 
to do the work in a skillful or work- 


ural sponge, even though such manu- 
facture is confessedly useful and con- 
venient in bathing.’ Alfred H. Smith 
Co. v. United States, 143 F. 691, 692, 
149 F. 1022, 79 CCA 531. 


83. A maxim meaning “A betrothal 
is the agreement and promise of a 
future marriage.’ Peloubet Leg. Max. 
[cit Coke Litt. p 34a]. 


84. A maxim meaning ‘“Betrothals 
contracted between parties under sev- 
en years of age are void.’ Peloubet 
Leg. Max. [cit Jenkens’ Cent. p 95]. 


85. Spontaneous exclamations or 
utterances as res geste see Criminal 


Law § 1114; Evidence §§ 549-557. 
86. Webster New Int. D. 
87. “Combustion” 11 C. J. p 1231. 


88. Dis. op. in Sun Ins. Office v. 
Western Woolen-Mill Co., 72 Kan. 41, 
58, 82 P 518; Eckman Chemical Co. 
v. Chicago & N. W. Ry. Co., 107 Neb. 
268, 185 N.W. 444. 


[a] Similar definition.—‘It means 
the internal development of heat with- 
out the action of an external agent. 
Spontaneous combustion may become 
so rapid as to produce fire.”” Western 
Woolen Mill Co. v. Northern Assur. 
Go. of London, 139 FE. 637; 6395 72 
CE NR Ale : 


[b] Word “spontaneous” refers to 
the origin of the combustion. West- 
ern Woolen Mill Co. v. Northern As- 
sur. Co. of London, 139 F. 637, 639, 72 
CCA 1. 

89. King v. State, 155 Ga. 707, 118 
S.E. 368, 372. 


“Woluntary” [40 Cyc 220]. 


90. A maxim meaning ‘Let a wo- 
man who leaves her husband of her 
own accord, and commits adultery, 
lose her dower, unless her husband 
takes her back of his own accord.” 
Morgan Leg. Max. [cit Coke Litt. p 
382b]. 


591, 17 LRA 830]. 
“Game” see Gaming §§ 2-8. 


soon Com. v. Egler, 43 Pa. Co. 90, 
95. State v. 
379, 36 A. 795. 

96. Grant v. Yates, 184 Wis. 
237, 199 INJW. 53. 


97. Grant v. Yates, supra. 


Imputing lack of chastity see Libel 
and Slander § : 


98. Grant v. Yates, 184 Wis. 236, 
230, L99INW. be: 


{a] The dictionaries do not give 
the word any _ such significance. 
Grant v. Yates, 184 Wis. 236, 237, 199 
NDWi 53. 


$9. Webster D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785]. 


“Divert” 18 C. J. p 1405. 

1. Webster D. [quot Wirth v. Cal- 
houn,-64 Neb. 316, 321, 89 N.W. 785; 
State v. O’Raurk, 35 Neb. 614, 620, 
53 N.W. 591, 17 LRA 830 (given as 
definition for “sporting”’’) ]. 

2. Webster D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785]. 


3. Webster D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785; 
State v. O’Rourk, 35 Neb. 614, 620, 53 
N.W. 591, 17 LRA 830 (given as defi- 
nition for “sporting’’) J. 

“Play” 48 C. J. p 1222. 


4. Webster D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785]. 


5. Webster D. [quot Wirth v. Cal- 


Miller, 68 Conn. 373, 


236, 


| houn, supra]. 


[a] “As to sport a new equipage.” 
—Webster D. [quot Wirth v. Calhoun, 
64 Neb. 316, 321, 89 N.W. 785]. 


6 Webster D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785; 
State v. O’Rourk, 35 Neb. 614, 620, 53 
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trifle;7 to wanton.® 

[§ 4] 2. Participial Form—a. In General. En- 
gaging or concerned in sport or diversion ;° indulg- 
ing in sport;!° practicing diversions of the field ;** 
practicing field sports.1? The term has also acquired 
a special significance among particular classes of so- 
ciety as meaning practicing prostitution.'® 

[§ 5] b. As Adjective “sporting” is sometimes 
used as meaning interested in ‘sports.** 

Sporting house. The term has both an innocent 
and a guilty meaning;!*® thus it may mean a house 
frequented by sportsmen, betting men, gamblers, and 
the like,!® or may mean a house of ill fame.*? 

Sporting woman. In the vocabulary of the under- 
world the expression means a prostitute.*® 


Phrase: “Sporting paper.’’?® 


SPORTSMAN. One who sports; specifically, a 
man who practices field sports, especially hunting or 
fishing, usually for pleasure, and in a legitimate 
manner.”° , 

SPOT.2! [§ 1] A. As Noun. A small extent of 
space; a plave;?? also a blemish; a blot.?% 

[§ 2] B. As Adjective. 
used adjectively.?4 

Spot cash sale.2® As used in commercial parlance 


The term is frequently 


- SPORT—SPOTTER 


this phrase means that by the terms of the sale the 
vendee is to pay cash for the goods upon the delivery 
of the same.?°® 


Spot coal. Coal?? already loaded on cars and 
ready to move.” 


Spot welding. That branch of electrie welding by 
which two sheets or plates are welded together face 
to face, in spots, as a substitute for riveting.?® 


Other phrases: “Net spot cash in New York on 
the delivery of the documents,”*® and “spot eash.”** 


[§ 3] C. As Verb. To mark or stain with spots; 
also to place on a spot.??. In railroad parlance, the 
practice of hauling cars to points along the spur 
convenient to shipper or consignee is known as “‘spot- 
ting,’?*? 

“Spotting a car” means placing a car either to be 
loaded or unloaded.*+ 


SPOTTER.** One employed to detect dishonesty 
or irregularities,*® such as a person employed at so 
much compensation per day who makes it his busi- 
ness to procure illegal sales of intoxicating lquors 
for the purpose of prosecuting the sellers.27 The 
term is often applied as one of reproach by a vio- 
lator of the law to the man who gathers evidence in 
a bootlegging case.*® 


N.W. 591, 17 LRA 830 (given as defi- 
nition for “sporting”’)]. 

7. Webster D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785]. 


8. Webster D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785, 
786; State v. O’Rourk, 35 Neb. 614, 
620, 53 N.W. 591, 17 LRA 830 (given 
as definition for ‘“sporting’’)]. 

9. Century D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785]. 

{a] Said to be the general mean- 
ing.—Wirth v. Calhoun, 64 Neb. 316, 
321, 89 N.W. 785 [cit Century D.]. 


10. Webster D. [quot Wirth v. 
ay 64 Neb. 316, 321, 89 N.W. 
T3854. 


[a] Using the definitions of “‘sport” 
instead of the term itself in defining 


“sporting” it has been given eight 
definitions: (1) To indulge in divert- 
ing; (2) to indulge in merrymaking; 


(3) to indulge in representing by any 
kind of a play; (4) to indulge in 
bringing out in public, as to indulge 
in sporting a new hat or carriage; (5) 
to indulge in play or frolic; (6) to 
indulge in wantonness; (7) to indulge 
in trifling; (8) practicing diversions 
of the field. Wirth v. Calhoun, 64 
Neb. 316, 321, 89 N.W. 785. 


11. Webster D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785]. 


12. Century D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785]. 


[a] Said to be its specific mean- 
ing.—Wirth v. Calhoun, 64 Neb. 316, 
321, 89 N.W. 785 [cit Century D.]. 

13. Johnson v. Weedin, 16 F. (2d) 
105, 106. See Prostitution 50 C. J. p 
799 et. seq. 

{a] Itis not a drawing room term, 


nor is it found in dictionaries. John- 
son v. Weedin, 16 F. (2d) 105, 106. 


14. Century D. [quot Wirth v. Cal- 
houn, 64 Neb. 316, 321, 89 N.W. 785]. 


15. White v. Western Assurance 


Co., 52 Minn. 352, 355, 54 N.W. 195. 


16. Century D. [quot White v. 
Western Assur. Co., supra]. See also 
Disorderly Houses 18 C. J. p 1230 et 
seq. 


[a] Does not necessarily mean a 
house kept or used for unlawful 
sports or practices. White v. West- 
ern Assurance Co., 52 Minn. 352, 355, 
54 N.W. 195. 


, 17. Johnson v. People, 201 Ill. 53, 
66 N.E. 877, 879, 881; Dominion Fire 
Ins. Co..v. Nakata, 52: Can. .S. C. 294, 
26 DomLR 722, 728 [rev 9 Alta. L. 47, 
21 DomLR 26]. 


18. Johnson v. Weedin, 16 F. (2d) 
105, 106. 
19. McFarlane v. Hulton, [1899] 1 


Ch. 884, $90. 


[a] Newspaper is not a “sporting 
paper” if it contains no racing intelli- 
gence, and no betting odds, but is 
merely a record of amateur sports, 
such as cricket, football, cycling, run- 


ning, etce., McFarlane v. Hulton, 
[1899] 1 Ch. 884, 890. 

20. Century D. [quot White v. 
Western Assur. Co., 52 Minn. 352, 
355, 54 N.W. 195]. See also Sport 
ante. 

21. See Spotter post. 

22. Webster New Int. D. 


“Place” see Place § 1. 


23. Webster New Int. D. 
24. See cases infra this section. 
25. “Cash” 11 C. J. p 20. 


“Cash sale” 11 C. J. p 24. 
“Sale” see Sales § 1. 


26. McIver v. Williamson-Halsell- 
Frasier Co., 19 Okl. 454, 456, 92 P. 170, 
eee tone 696. See also Sales §§ 507, 


27. 
28. 


“Coal” 11 C. J. p 934. 
Cory v. Logan Coal, ete., Co.. 


48 F. (2a) 28, 30. 


29. Thomson Spot Welder Co. v. 
Ford Motor Co., 265 U. S. 445, 44 S.Ct. 
533, 534, 68 L. ed. 1098. 


{a] This being accomplished by 
placing the two sheets between two 
pointed electrodes applied to their ex- 
terior surfaces, opposite to one an- 
other, which heat the sheets to the 
welding temperature and exert the 
required pressure in the line between 
the points of the electrodes, resulting 
in welding together the inside faces 
of the sheets in the spot on that line. 
Thomson Spot Welder Co. v. Ford Mo- 
tor Co., 265 U: S. 445, 44 S.Ct. 533, 534, 
68 L. ed. 1098. 


30. Strasbourger v. lLeerburger, 
233 N. Y. 55, 58, 1384 N.E. 834. 


31. Central Mercantile ©‘Co. > y; 
Graves, 74 Kan. 718, 88 P. 78, 79. 


[a] As used in a contract for ths 
purchase of lemons, the term “spot 
cash” had reference to payment to 
be made after the lemons were 
washed, inspected, selected, accepted, 
and weighed, and the culls disposed 
of. Central Mercantile Co. v. Graves, 
74 Kan. 718, 88 P. 78, 79. : 


32. Webster New Int. D. 


33. New York: Centi!i&) Eiitawene 
Co. v. General Electric Co., 219 N. Y 
227, 114. NW 115) TL ALR 4 


3% Missouri Pac. R. Co. v. Skips 
per, 174 Ark. 1083, 298 S.W. 849, 854. 


35. Entrapment by spotter 
Criminal Law § 57; Intoxicating Liq- 
uors § 218. 


36. Webster New Int. D. See also 
Spy post. 


37. State v. Hoxsie, 15 R. I, 1, 4 
22 A. 1059, 2 AmSR 838. 5 


38. State v. Edwards, 106 Or. 5) 
210 P. 1079, 1083. Taha 


[a] “Stool pigeon’ compared.— 
State v. Edwards, 106 Or. 38. 310 Py 
1079, 1083. “Stool pigeon” post. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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SPOUSE—SPRING 


SPOUSE. Either one of a married couple.2® As 
applied to a woman the term is said to apply to a 
lawful wife only.*° 


SPOUT HOOK. A railroad appliance used in’ 


drawing the arm from the standpipe over to the 
manhole in the tank when an engine is taking wa- 
ter.41 


SPRAG.*? 


SPRAIN. To weaken, as a joint, ligament, or 
muscle, by a sudden and excessive exertion, as by 
wrenching; to overstrain or stretch injuriously, but 
without luxation.*® 


SPRATS. The young of the herring.*4 


SPRAWL. A term used in quarrying, and is said 
to mean loose rock.*® 


SPRAY. [§ 1] A. As Noun. Water or other 
liquid dispersed in particles, as by the wind or by 
force of impact.*® More specifically, an instrument 
for spraying; sprayer; atomizer;*’ and also liquid 
applied in extremely fine particles by means of an 
atomizer.*8 


[§ 2] B. As Verb. To disperse a liquid in the form 
of spray;*® to throw or scatter in minute particles, 
as liquids ;°° also to treat, medicinally or otherwise, 
with a liquid in the form of spray, especially with an 
atomizer.®1 


SPREAD. [§ 1] A. In General. To record; to 
enter.®? 
39. See Webster New Int. D. See 51. 


New Standard D. 
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Spread upon the journal. Entered on the jour- 


nal.®°? 


Spread upon the record. The phrase obviously 
means recorded.*+ 


Phrase: “Spread at large upon the record.”5® 


[S$ 2] B. Spreading. A word which, when used 
with the words contriving and propagating, is said 
to be equivalent to “cireulating.”’*® 


SPREADER. A piece of iron or steel slightly 
thicker than and set about two inches behind the 
saw it is to be used with, so as to spread the seam in 
the wood, and thereby hinder the clamping of the 
saw;°* also called a “splitter” or “divider.’?®8 


SPRING. [§ 1] A. With Reference to Water®?— 
1. As Noun. A fountain of water;®° a place where 
water by natural forces issues from the ground ;°! 
a place where water comes naturally to the surface of 
the ground and flows away;®? the formation of wa- 
ter that naturally gushes out of the earth’s surface ;** 
water issuing by natural forces out of the earth at 
a particular place;°* water issuing from the earth or 
found therein by digging or otherwise opening it ;°* 
water rising to the surface of the earth from below, 
and either flowing/away in the form of a small stream 
or standing as a pool or a small lake.*® In the plural 
“springs” has been defined as sources ;°7 those places 
where water issues naturally from the surface of the 
earth.*® Also, in some localities,®® the word is un- 
derstood to mean a damp, marshy or boggy area usu- 
ally of small but definite extent wherein underground 


55. King v. Jones, 121 Miss. 319, 


{quot In re 
83 So. 531. 


also Husband and Wife §§ 1-3. 
ia U. S. v. Robinson, 40 F. (2d) 


There is no such thing as an 
U. S. v. Robin- 
Howard v. U. 


ia] 
illegitimate spouse. 
son, 40 F. (2d) 14, 16; 
S., 2 F. (2d) 170, 174. 

41. Jackson v. 
Western Ry. Co., 
N.W. 689. 

42. See Mines and Mining § 100. 

43. Webster D. [quot Ft. Worth, 
-etc., R. Co. v. Rogers, 21 Tex. Civ. A. 
605, 606, 53 S.W. 366]. 

44. In re Wieland, 98 Fed. 99, 100. 


“Sardines” compared and distin- 
guished see 56 C. J. p 126 note 53 [a]. 

45. Alabama Consol. Coal, etc., Co. 
v. Hammond, 156 Ala. 253, 258, 47 So. 
248. 

46. New Standard D. [quot In re 
Preble, 45 F. (2d) 1007, 1009 (“as 
spray from waves; the spray of a 
waterfall’) ]. 

{a] Similar definitions.—‘“Water 
dispersed in particles, as by the wind 
or by force of impact.” Marvel Co. 
y. Pearl, 133 Fed. 160, 163, 66 CCA 226 
{cit Standard D.]. 

[b] Small showers of water, 
thrown in minute whirling streams 
by a syringe, constitute “spray” with- 
in this definition. Marvel Co. v. 
Pearl, 133 Fed. 160, 162, 66 CCA 226 
{cit Standard D.]. 

47, New Standard D. [quot In re 
Preble, 45 F. (2d) 1007, 1009]. 

4g. New Standard D. [quot In re 
Preble, 45 F. (2d) 1007, 1009]. 


49. New Standard D. [quot In re 
Preble, 45 F. (2d) 1007, 1009). 

50. New Standard D. [quot In re 
Preble, supra]. 


Chicago Great 
165 Minn. 58, 205 


Preble, supra] (“as to spray a sore 
throat or a tree’). 


[a] “A&tomize” not 
different.—In re Preble, 
1007. 


52. Webster New dnt. D. 


53. Union Cent. Life Ins. Co. v. 
Saathoff, 115 Neb. 385, 213 N.W. 342, 
343. 


[a] “Bntered of record’ having 
same meaning see Union Cent. Life 
Ins. Co. v. Saathoff, 115 Neb. 385, 213 
N.W. 342, 343. 


{b] Ordinary and restricted mean- 
ings.—Of a constitutional provision 
requiring proof by affidavit of pub- 
lication of notice of intention to ap- 
ply for the enactment of a local law 
to be “spread’”’ on the journal of each 
house it is said: ‘“‘While ordinarily 
the language employed might be in- 
terpreted to mean to be transcribed 
upon or written upon, yet it is sus- 
ceptible of a more extended definition 
or meaning, and in order to uphold 
the constitutionality of the act, there 
being no express prohibition, nor one 
resulting from necessary implication, 
against the doing of the thing as it 
was done, that construction will be 
adopted, if reasonable, that will save 
the statute. The pasting of the writ- 
ten or printed copy of the notice and 
affidavit of notice upon the page of 
the journal was, in a sense, spreading 
the same upon the journal, and the 
doing of the thing in the way in which 
it was done indicates a legislative 
construction of that provision in the 
Constitution, and under all the cir- 
cumstances this legislative construc- 
tion is entitled to some considera- 
tion.” Dudley v. Fitzpatrick, 143 Ala. 
162, 39 So. 384, 386. 


54, Hager v. Melton, 66 W. Va. 62, 
66 S.E. 13, 15. 


substantially 
45 EB. (2d) 


56. People v. Goslin, 67 App. Div. 
UG 20; ZsN NS: 0.9L INeYe Creie bos 


57. Dean v. St. Louis Woodenware 
A 106 Mo. A, 167, 173, 80 S.W. 


[a] A spike immediately behind 
the saw is commonly called a “spread- 
er’ in saw-mills. Nickey v. Dougan, 
34 Ind, A. 601, 73 N.E. 288, 289. 

58. Dean v. St. Louis Woodenware 
oreo 106 Mo. A. 167, 80 S.W. 292, 
294. 


“Splitter” ante. 


59. Rights of owner see Waters 
[40 Cye 628]. 

60. Indiana v. Miller, 
No, 7,022, 3 McLean 151. 

61. Furner v. Seabury, 59 Hun 272, 
279, 18 N.Y.S. 12; Magoon v. Harris, 
46 Vt. 264, 271. 

62. Century D. [quot Grand Hotel 
Co. v. Wilson, 5 Ont. Li. 141, 150): 

63. Furner v. Seabury, 59 Hun 
OIL CO ELO UNO ase dias 

64. Furner v. Seabury, 135 N. Y. 
50, 61, 31 N.E. 1004. 

65. Monatiquot River Mills. v. 
Braintree Water Supply Co., 149 Mass. 
478, 484, 21 N.E. 761, 762, 4 LRA 272. 

66. De Wolfskill v. Smith, 5 Cal. 
A. 175, 89 P. 1001, 1003 [quot Cen- 
tury D]. 

67. Farquharson v. Barnard Co., 
22 Ont. L. 319, 333, 17 OntWR 523, 2 
OntWN 276. 

68. Holman y. Christensen, 72 
Utah 389, 274 P. 457, 460. 

69. [a] “Its common acceptation, 
at least in California.”—Harrison v. 
Chaboya, 198 Cal. 473, 254 P. 1078, 
1088. 


13 EB. Cas. 


1308 [58 C.J.] 


waters find their way to the surface.7° The term 1s 
said to be correctly used to denote the natural source 
of water supply.” 

Synonyms. “Fountain,” “source” and “well” are 
said to be synonymous.” 

Phrases: “The spring of water on said premis- 
es,”73 “live springs,”'* and “springs of oil.”7° 

[§ 2] 2. As Adjective, the term in this sense may 
be employed,*® as in the phrase “waste, seepage and 
spring waters.’”’*7 

Spring branch. A branch of a stream flowing from 
a spring.*§ 

Spring house. A house said to be embraced in the 
term ‘“outhouse.”’7® 

Spring water. Water taken directly from a nat- 
ural spring.®? 

[§ 3] B. In Mechanical Sense—1. In General. An 
elastic body or device that recovers its original shape 
when released after being distorted.*? 

Spring back book. In the printer’s trade, a book 
that is heavily reinforced with board or some such 
material, in such a way as will make the back close 


quickly.*? 
Spring plate. A plate which holds up a spring.** 
Spring scale. A scale which operates by the load 


of the article to be weighed stretching an elastic 
(usually a helical) coil of steel, which in turn oper- 


SPRING—SPRINKLING 


ates an indicator that comes to rest over figures 1n- 
dicative of weight.** 

Other phrases: “Electro-magnet having a spring 
armature,”’® “spring guns, ENS pring, traps, and 
“Sielding or spring-supported.”*' 


[§ 4] 2. In Blasting, the term is used adjectively 
in reference to blasting operations.*® 

Spring shot. In blasting, the term refers to a shot 
so arranged that it simply makes a chamber at the 
bottom of the hole.®® 

Sprung shot. A term which in mine parlance 
means that the shot put in failed to bring the rock 
but sprung it.?? 

[§ 5] C. With Reference to Seasons, that season 
of the year when plants begin to vegetate.°? 


“Spring or autumn election thereaft- 


Phrases: 
94 


er”;°? and “the next spring election thereafter. 


SPRINGING USE.°® 


*SPRINKLER LEAKAGE INSURANCE.°® A 
species of casualty insurance,®* covering loss by leak- 
age or discharge from a sprinkler system installed 
for protection against fire.°* 


SPRINKLING.°®® The term, as applicable to 
streets in certain. municipalities, has been defined 
as ineluding “flushing, saturating or treating the sur- 
face of streets ... with water, oil or any kind of 
fluid, mineral or other substance.”? 


94 Chase v. Board of Election 


70. Harrison v. Chaboya, 198 Cal. 83. Hart, ete:, Mfe. Co. v. Anchor ; 
473, 245 P. 1087, 1088. Electric Co., 82 Fed. 911, 915. | Com’rs of Wayne County, 151 Mich. 
[a] These waters “make their [a] This is the natural interpreta- 407, 115 N.W. 454, 455. 
prescnce known either by a definite | tion of the term, there being no tech- 95. See Hstates § 197; Trusts [39 
outflow or by the surface presenting |nical interpretation. Hart, ete., Mfg. Cye 33]; Wills [40 Cyc 1648]. 
such a quantity thereof as will ren-|Co. v. Anchor Electric Co., 82 Fed. 96. “Insurance” see Insurance § 1 
der practicable their assembling in} 911, 915. O70 Pe C Ff 1 = 5 
ribed’. A : anadia: - 3 i 
such receptacles as those described’. 84. Standard Computing Scale Co. Ps: Eien ae rene nee ae 


fa. sunken box]. Harrison v. Cha- 
boya, 198 Cal. 4738, 245 P. 1087, 1088. 


71. Farquharson vy. Barnard Co., 22 
Ont dan Sloss S335 ele Onan) baa, 2 
OntWN 276. 


72. Farquharson v. Barnard Co., 
220Ont) T6319. 3335) 11 Ont Wikebcowee 
OntWN 276. 

fa] “Well” distinguished.—Farqu- 
harson v. Barnard Co., 22 Ont. L. 319, 
333, 17 OntWR 523, 2 OntWN 276. 


73. Peck v. Clark, 142 Mass. 436, 


439) SON. 335, 337. 

74. Dickey v. Maddux, 48 Wash. 
Ao O90, £OOd. 

75. Farquharson v. Barnard Co., 
22 ‘Ontr i 819; 333,717 Ontw Ri 523, 2 
OntWN 276. 


76. See cases infra this section. 


77. La Jara Creamery & Live 
Stock Ass’n v. Hansen, 35 Colo. 105, 
83 P. 644, 645. 


ae Wooton v. Redd, 53 Va. 196, 
79. Willoughby v. Shipman, 28 Mo. 
50, 52. : 


“Outhouse” 46 C. J. p 1156. 


80. United States v. Morgan, 181 
Fed. 587, 588. 


81. Webster New Int. D. 


82. Commonwealth v. Bacon, (Ky.) 
111 S.W. 387, 391. 


v. Farrell, 242 Fed. 87. 

sScale”. 56:C. Dap 135. 

85. Cheatham Electric Switching 
Device Co. v. Brooklyn Rapid Transit 
Cor, 238. Peda iin lio: 


{a] “Electromagnet” see Westing- 
house Wlectric, etce., Co. v. Cutter 
Electric, ete., Co., 186 Fed. 218. 


“Armature” 5 C. J. p 285. 
“Magnet” 38 C. J. p 332. 
86. See Homicide §§ 169, 267. 


; 87. See Game § 15 text and note 
4. 


68. Mergenthaler Linotype Co. v. 
International Typesetting Mach. Co., 
229 Fed. 168, 192. 


89. See cases infra this note. 


80. Spokane v. Patterson, 46 Wash. 
93, 89 P. 402, 408, 8 LRANS 1104, 123 
AmSR 921, 13 AnnCas 706 (wherein 
the court declared the definition to 
be immaterial to the facts of the 
case). 

[a] “Blast” distinguished.—Spo- 
kane v. Patterson, 46 Wash. 93, 89 P. 
402, 408, 8 LRANS 1104, 123 AmSR 
921, 13 AnnCas 706. 


91. Hall v. Proctor Coal Go., (Ky) 
34 S.W.(2d) 425, 427. 


92. Webster New Int. D. 


$3. Carton v. Secretary of State, 
151 Mich. 337, 115 N.W. 429, 435. 


14 Ont Es 
816]. 


“Casualty insurance” 11 C. J. p 30. 


98. Canadian Casualty, etc., Ins. 
Co. v.. Boulter, 39 Can: sSiOo 558.0559) 
el 14 Ont. L. 166, 173, 9 OntWR 809, 


[a] Goss held covered.—Where a 
sprinkler leakage insurance policy 
provided that it would not cover in- 
jury resulting inter alia from freez- 
ing, and the water in a pipe connected 
with the system froze, and the pipe 
burst, and damage was caused by con- 
sequent escape of the water there- 
from, it was held that the damage did 
not result from freezing, and that the 
insured could recover on his policy. 
Canadian Casualty, etce., Ins. Co. v. 
Boulter, 39 Can. S.C. 558, 560 [aff 14 
Ont. L. 166, 175, 9 OntWR 809, 816]. 


99. Street sprinkling see Munici- 
pal Corporations § 2844 (assessment 
for), § 3706 (whether an appropriate 
municipal function). 


1. Minnesota L. 
[quot McLeod v. Duluth, 174 Minn. 
184, 218 N.W. 892, 893]. . 


[a] “Flushing” compared and dis- 
tinguished.—“‘Flushing though  in- 
cluded in the term ‘sprinkling’ has 
more characteristics which might 
make its use available to keep the 
street in a proper state of repair than 
other usual or ordinary methods of 


166, 173, 9 OntWR 809, 


*By CARLOS M. SANDOVAL (Sprinkler Leakage Insurance—Squeezer inclusive). 


Tor later cases, developments anid changes in the law see Anrotations, same title and section number, 


($23) ce "3215 Sanam 
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SPROCKET CHAIN DRIVE—SQUANDERER 
SPROCKET CHAIN DRIVE.2 A means of trans- 


mitting propulsive force to a vehicle;* and held to 
be the equivalent of a belt drive as a means for pro- 
pelling railway motor velocipedes.+ 


SPRUNG SHOT.® 


SPUDDING IN. A term, in oil well parlance, em- 


{58 C.J.] 1809 


only ;'* a stub-track;!4* a track for use in loading, 
reloading, storing, and switching the cars and other 
things merely incidental to the regular train haul;1° 


a track which is projected and extended laterally or 
at an angle to the main line, and is not an adjunct 


ployed and understood by oil operators, as denoting 


the first abrasion of the soil by the drill, or that of 


first entrance of drill into ground.® 
SPUN. CANDY.’ 
SPURIOUS BILL.* 


names of fictitious persons.® 


A bill which may be a legiti- 
mate impression from the genuine plate, but it must 
have the signatures of persons, not the officers of the 
bank whence it purports to have issued, or else the 
It may also be an ille- 
gitimate impression from the genuine plate, or an 
impression from a counterfeit plate, but it must have 
such signatures or names as indicated.?° 


SPUR TRACK."? A short track!” leading from a 


SPN iae 


usual or necessary to the primary operation of main 
line trains and ears.'° 


A person sent into an enemy’s camp to 


inspect their works, ascertain their strength and 
their intentions, watch their movements and secretly 
communicate intelligence to the proper officer.18 


Phrase: 


line of railway, and connected with it at one end 


sprinkling.” 
Minn. 184, 218 N.W. 892, 894. 


2.0) Drive’ 19°C. J. p 764: 


Seeshetield (Car), Co. -v., Buda 
Foundry, etc., Co., 177 Fed. 7138, 715. 


4 Sheffield Car Co.- v. Buda 
Foundry, etc., Co., supra. See also 
Belt 7 C. J. p 1044 note 82 [c]. 


5. See Spring ante § 4 note 91. 


6 Solberg v. Sunburst Oil, etc., 
Cones Mont: .94, 102, 235° P. 761; 763 
{cit Morrison-De Soto Oil & Gas 
Rights 978]. 


{a] As compliance with contract 
requirement.—(1) ‘“Spudding in” an 
oil well has been held sufficient to 
satisfy a contract requirement to 
“commence drilling operations” with- 
in stated time. Solberg v. Sunburst 
Oil, etc., Co., 73 Mont. 94, 104, 235 P. 
761, 763. (2) But not to satisfy such 
requirement to “commence drilling 
operations for oil.” Solberg v. Sun- 
burst Oil, ete., Co., supra. 


7.. See Floss Candy 26 C. J. p 743. 
8. See generally Counterfeiting 15 
Gd. p' 355; Forgery 26 C. J. p 893. 


SPIT TCs Ji. Dp. ULTS. 

9. Kirby v. State, 1 Ohio St. 185, 
187. 

{a] “Forged bill” compared and 
distinguished.—Kirby v. State, 1 Ohio 
Stels5, 187, 


10. Kirby v. State, 1 Ohio St. 185, 
187. 
[a] “Altered bill” compared and 


‘distinguished.—Kirby v. State, 1 Ohio 
St)185, 187. 

[b] “Counterfeit bill” compared 
and distinguished.—Kirby v. State, 1 
Oho St), 135; 187. 

e Loosely included in term 
wg esge pill.””——Kirby v. State, 1 Oh. St. 
SD LS Ui. 

“Counterfeit bill” see Counterfeit- 
ing § 2. 

11. See also Side track ante. 


Eminent domain § 49 (condemna- 
tion of land for). 


Railroads §§ 937, 939-957 (construc- 
tion, maintenance, operation and regu- 
lation). 

12. “Track” [38 Cyc 669]. 

13. Century D. [quot Detroit, etc., 


McLeod v. Duluth, 174! R. Co. v. Boyne City, etc., R. Co., 286 


F.. 540, 546; Simons Brick Co. v. Los 
Angeles, 182 Cal. 230, 187 BP: 1066, 
1067]; Cleveland, Cincinnati, etc., R. 
Co. v. Illinois Commerce Commn., 315 
Til. 461, 469, 146 N.E. 606, 54 ALR 
45 (where it is said that standard 
lexicographers so define it). 


{a] “Switch” distinguished.— 
Simons Brick Co. v. Los Angeles, 182 


Cal. 230, 187 PB. 1066, 1067. “Switch” 
PaO y.ciGo sie 
[b] “Turn-out” distinguished.— 


Simons Brick Co. v. Los Angeles, 182 
Cal. 230, 187 P. 1066, 1067. ‘‘Turnout” 
[39 Cyc 656]. 


14. Webster New Int. D. [quot De- 
tLoit, etc., Ry Co. Ws) BoynerCity.ec., 
R. Co., 286 F. 540, 546]; Cleveland, 
ete., R: Co. v. Dlinois Commerce 
Commn., 315 Ill. 461, 469, 146 N.E. 
606, 610, 54 ALR 45. 


15. Detroit, etce., R. Co. v. Boyne 
City, etc., R. Co., 286 F. 540, 547 [cit 
Cleveland, ete., R. Co. v. Illinois Com- 
merce Commn., 315 Ill. 461, 470, 146 
N.E. 606, 54 ALR 45]. See Menasha 
Woodenware Co. v. Wisconsin R. 
Commn., 167 Wis. 19, 166 N.W. 435, 
438. 


{a] Essentially private facility.— 
“A spur track; - though a part 
of the railroad system, is, in its es- 
sence, a facility for one shipper or 
for several who contribute to its con- 
struction, it being understood that it 
is open to all industries which may be 
practically served by it, who will con- 
tribute such equitable share of the 
original cost as the commission may 
determine.” Menasha Woodenware 
Co. v. Wisconsin R. Commn., 167 Wis. 
19, 166 N.W. 435, 438. 


{b] Character dependent upon use. 
—‘Whether this track is a_spur- 
track or a connection between two or 
more railroads and an extension of 
one or all depends upon the use to 
which it is adapted.’ Cleveland, ete., 
R. Co. v. Illinois Commerce Commn., 
315 Ill. 461, 469, 146 N.E. 606, 54 ALR 
45. 


[ce] “Connecting lines’ distin- 
guished.—Cleveland, ete., R. Co. v. 
Illinois Commerce Commn., 315 Ill. 


461, 470, 146 N.E. 606, 54 ALR 45. 


[d] “Extensions” distinguished.— 
Detroit, etc., Co. v. Boyne City, etc., 
R. Co., 286 F. 540, 547 [cit Cleveland, 
ete., R. Co. v. Illinois Commerce 


SQUANDER.'® As defined by lexicographers, and 
in its general acceptation, the word means to scatter 
lavishly; to spend profusely; to throw away prodi- 
gally;*° to use money in hazardous or speculative 
undertakings, or in lavish or extravagant expendi- 
tures ;7? to waste.?? 


“Misused or squandered.’’22 


SQUANDERER.?* 


A prodigal;?> a spend- 


Commn., 315 1S .461, 270) 14 GN 
606, 54 ALR 45]; Menasha Wooden- 
ware Co. v. Wisconsin R. Commn., 167 
Wis. 19, 166 N.W. 435, 438. 


fe] “New lines” distinguished.— 
Detroit, ete., R. Co. v. Boyne City, etc., 
R. Co., 286 F. 540, 547 [cit Cleveland, 
ete., R. Co. v. Illinois Commerce 
Commn., 315 Ill. 461, 470, 146 N.B. 606, 
54 ALR 45]. 


[fj] Distinction controlled by spe- 
cific facts.—‘‘The line of demarcation 
between a spur track and a branch 
line of railroad is often somewhat 
vague and difficult of ascertainment, 
but we think that each case must be 
governed by its own facts.” Detroit, 
ete, KR. Co. veBoyne City, veten Ra. Cos 
286 F. 540, 546. To same effect Cleve- 
land, ete., R. Co. v. Illinois Commerce 
Commn., 315 Ill. 461, 469, 146 N.E. 
606, 54 ALR 45, 


[g] Held “not a ‘spur track,’ but a 
new ‘line,’ more specifically, an exten- 
sion or a branch line.’ Detroit, etc., 
R. Co. y. Boyne City, ete., R.Co., 286 
F. 540, 547; Cleveland, ete., R. Co. v. 
Commerce Commn., 315 Ill. 461, 471, 
146 N.E. 606, 610. 


16. Simons Brick Co. v. Los An- 
geles, 182 Cal. 230, 187 P. 1066, 1067 
(where this meaning is said to be a 
matter of common knowledge). 

17. Cross references: 

Army, and Navy § 169 (jurisdiction of 
military courts over). 
Criminal Law § 57 (entrapment by), 

§§ 1351-1353 (as accomplice). 
Detectives 18 C. J. p 979. 

Informer 31 Cy J.p L922; 
Spotter ante. 


18,5 Black. D: [cit Vattel3, 17915 

19. See also Squanderer post. 

20. McDougal v. Calef, 34 N. H. 
534, 543. 

21. Payne y. Uy S., (269 F.871; 5874; 


HORA Droz. 


22. McDougal v. 
534, 5438. 
“Waste” [40 Cyc 497, 536]. 

23; )Paymeny.. Ui S:, 2690H a sities: 
DOLAD DO see ce 19). 
24. See also 

Squander ante. 


25. McDougal v. Calef, 34 N. H. 
534, 543. 


Calef, 34 N. H. 


Spendthrifts ante; 


1310. (58.0) 32] 
thrift;25 a waster.?7 
SQUARE. [{§ 1] A. As Adjective—1. Primary 
Senses. Having four equal sides and four right 
angles;25 accurately adjusted as by a square.” 


[§ 2] 2. Derived Senses—a. As Abstract Quality. 
Exact; fair; honest; rendering equal justice.°” 


Phrase: “To do the ‘square’ thing.’’*? 


[§ 3] b. In Mensuration. Converted from a linear 
unit into a square unit of area having the same length 
of side, as a square foot, ete.*” 

Square block. The term is sometimes used as 
meaning territory bounded by four streets,** or de- 
fined by streets surrounding it.** 


Square yard. Abstractly, and when applied to a 
surface, it is a superficial measure;** and means a 
superficial yard;?* but it has been held that, when 
applied to a solid, it might and generally would im- 


port solid measure or a yard every way;°* and hence 


SQUANDERER—SQUARE 


that it may be synonymous with “eubie yard.”** 


Other phrases: 
“square league.”*° 


[§ 4] B. As Noun—1. In General. A figure with 
four sides of equal length;*! a rectangular figure 
having four equal sides.*? 

[§ 5] 2. As Indicating Public Place.*? The term 
is said to indicate a public use,** either for purposes 
of a free passage or to be ornamented for grounds of 
pleasure, amusement, recreation, or health;*° and 
to mean not merely an open space used as a means of 
communication, like a street but as having the wide 
meaning inclusive of a park;*® an open or inelosed 
space devoted to such use;** a park.** 


[§ 6] 38. As Measure—a. Of Area. A block;*°® 
a piece of land defined by streets surrounding it;°° 
a portion of a city bounded on all sides by streets 
or avenues;*! a portion of ground in a town or city 


Gen. v. Toronto, 10 Grant Ch. (Ont.) 


26. McDougal v. Calef, supra. 40. See League 36 C. J. p 972 note 
Le 58 [ec]. See also Sitio De Ganado | 436, 439. 

17 ” hrift ale 2) ‘ 

Spendthrift” see Spendthrifts § Uayor ante p40! fe] | obade? egniveisne se 

27. McDougal v. Calef, supra. 41. 

28. Century D. 

29. Century D. 480. 

30. Webster D.. [quot Ivey v. 42, German 
Pioneer Sav., etc., Co., 113 Ala. 349, 


359, 21 So. 531]. 


Broadway Baptist Church v. 
McAtee, 8 Bush (Ky.) 508, 514, 8 AMR 


Protestant 
Asylum vy. Barber Asphalt Pav. Co., 
(Ky.) 82 S.W. 6382, 633. 


little, if any, distinction between the 
words ‘park’ and ‘square’; and when 
used in this way they mean substan- 
tially the same thing.” Frauenthal v. 
Slaten, 91 Ark. 350, 121 S.W. 395, 398. 


“Park” 46 C. J. p 1373. 


Orphan 


“Square inch of water,’*® and 


[a] Applied to subdivision of a 49. Mobile v. Chapman, 202 Ala. 

“Exact”? 23 C. J. p 177. es ak is not to be assumed] 194, 79 So. 566, 571; Harrison v. Peo., 
“Pair” 25 C. J. p 431. that the legislature intended that the| 195 Ill. 466, 63 N.E. 191, 192; Olsson 
oer 47 30 Cc. J 457 term ‘square’ aS used in the . .| Vv. Topeka, 42) Kan. 709,713), 20 spear 
onest” : -J.p . charter should be . confined | State v. Natal, 42 La. Ann. 612, 613, 

31. Ivey v. Pioneer Sav., etc., Co.,/in its application to subdivisions of|7 So. 781; Gilsonite Roofing, ete., Co. 
PUSMAlay 3497359) 21 Somos ks the city coming within that restricted| v. St. Louis Fair Assoc., 231 Mo. 589, 


32. Webster New Int. D. See also 
cases infra this section. 


83. Peo. v. Miller, i90 Misc, 318, 
165 N.Y.S. 602, 607. 
- [a] “Block” distinguished.—The 
word “block” held not to refer to a 
“square block,’ the court saying: ‘In 
a technical sense, the word ‘block’ 


may and often does designate such 
territory sometimes called ‘a square 
block’; but it is also commonly used 
to designate that section of a square 
Digckiel eS fronting on a street be- 
tween two intersecting streets.” Peo- 
ple ex rel. Beinert v. Miller, 100 Misc. 
318, 165 N.Y.S. 602, 607. 


“Block” 8 C. J. p 1125. 


34 Bernfeld v. Freedenberg, 
Misc. 645, 211 N.Y.S. 692, 693. 


35. Louisville v. Hyatt, 2 B. Mon. 
(Ky.) 177, 182, 36 AmD 594. 


36. Louisville v. Hyatt, supra. 
“Yard” [40 Cyc 2875]. 


37. Louisville v. Hyatt, 2 B. Mon. 
(Ky.) 177, 182, 36 AmD 594. 


[a] Construed in excavation con- 
tract.—‘‘As an excavation of unascer- 
tained extent in depth was the sub- 
ject matter of the contract in this 
case, ithe “square yard’. 2. “may: 
have been, and probably was, intended 
to mean, Synonymously with cubic 
yard, the square yard or yard every 
way of the solid contents of the exca- 
vated ground.” Louisville v. Hyatt, 2 
B. Mon. (Ky.) 177, 182, 36 AmD 594. 


38. Louisville v. Hyatt, 2 B. Mon. 
(Ky.) 177, 182, 36 AmD 594. 


“Cubic yard” 17 C. J. p 390. 


39. See Inch of water 31 C. J. p 
Rh 
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definition.” Broadway Baptist Church 
v. McAtee, 8 Bush (Ky.) 508, 514, 8 
AmR 480. (2) Under St. (1903) § 
2833, providing that, when an im- 
provement is the original construction 
of any street, it shall be made at the 
exclusive cost of the owners of lots 
in each fourth of a square, “it is not 
meant that squares are rec- 
tangular figures, or having four equal 
sides, or figures of any uniform shape 
or size. Wherever territory is bound- 
ed on all sides by ‘principal streets,’ 
it is a ‘square’ within the meaning of 
the statute.” German Protestant 
Orphan Asvlum y. Barber Asphalt 
Pav. Co., (Ky.) 82 S.W. 632, 633. See 
infra § 6. 

43. As word of dedication see Dedi- 
cation § 26. { 


44. Frauenthal v. 
350, 121 S.W. 395, 398; Rush v. Com., 
14 Pa. 186, 193. See also cases infra 
note 45. : 


“Public square” see Public § 84. 


45. Hoboken M. FE. Church v. 
Hoboken,-33_N. J. Ly. 13; 17,°97 Amp 
696 [quot Rowzee v. Pierce, 75 Miss. 
846, 860, 23 So. 307, 309, 65 AmSR 
625, 40 LRA 402; Fessler v. Union, 
GT NG J, diet 428 eh OAS eo Tio ae 


46. Atty.-Gen. v. Toronto, 10 Grant 
Ch. (Ont.) 486, 439 [quot Atty.-Gen. 
v. Toronto, 6 Ont. L. 159, 168]. See 
Rush v. Com., 14 Pa. 186, 193 (‘this 
square is not a common public high- 


Slaten, 91 Ark. 


way . . . yet it is public proper- 
tee) = 
Prag: Atty.-Gen. v. Toronto, 10 Grant 


(Ont.) 436, 439 [quot Atty.-Gen. 
v. Toronto, 6 Ont. L. 159, 168]. 


48. Frauenthal v. Slaten, 91 Ark. 
350, 121 S.W. 395, 398. See Atty.-Gen. 
v. Toronto, 6 Ont. L. 159, 168; Atty.= 


132 S.W. 657, 660; Kochtitsky v. 
ae 160 Mo. App. 448, 140 S.W. 
5; i ; 


[a] “Block” 
“The term ‘squares’ is generally used 
synonymously with ‘blocks’ in describ- 
ing urban premises.” 
man, 202 Ala. 194, 79 So. 566, 571. (2) 
“It follows as a matter of course 
{from the dictionary definition of the 
word ‘block’] that the word ‘square’ is. 
Synonymous with ‘block.’” Olsson vy. 
Topeka, 42 Kan. 709, 713; 21 spisonos 
(3) “The words.‘square’ and ‘block’, 
when used to designate a piece of 
land in a_ city, are synonymous 
terms.”  Gilsonite Roofing, etec., Co. 
v. . St.’ Louis Fair Assoc., 231 Mo. 
589, 132 S.W. 657, 660. (4) “This 
court has several times used the 
word ‘block’ as synohymous with 


the word ‘square.’ ”’ Harrison v. 
Peo:, 195, Ill. 466, (63 N.S) 19mooE 
(5) Construing a statute. governing 


the granting of a dramshop license 
when a majority of taxpayers and 
guardians of minors in the block or 
Square where the dramshop was to be 
kept signed a petition therefor, the 
court said: “‘The statute employs the 


terms ‘block’ or ‘square’ as synony-_ 


mous.” Kochtitzky v. Herbst, 
Mo. App. 448, 140 S.W. 925, 929. 


{b] Used chiefly in South.—‘‘We 
find the word ‘square’ used chiefly in 
Southern cities, and the word ‘block’ 
elsewhere; but they mean the same 
thing.” Gilsonite Roofing & Paving 
Co. v. St. Louis Fair Ass’n, 231 Mo. 
589, 132 S.W. 657, 660. 


50. Gilsonite Roofing, ete., Co. v. 
St. Louis Fair Assoc., 231 Mo. 589, 
132 S.W. 657, 660. 


51. Missouri, etc., R. Co. v. Tulsa, 
45 Okl. 382, 145, P. 398, 401. 
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synonymous.—(1) 


Mobile v. Chan- _ 


Ce Bn ie toy Se 


iepaeead-o- GANA cecchneeen, Pace 


+. bape ghee oe 


surrounded by streets,5? or a subdivision of a city 
or town inclosed by streets,®? whether occupied by 
buildings or composed of vacant lots;°4 a subdi- 
vision of territory bounded on all sides by principal 
streets;°> the territory bounded by four streets.°® 


[§ 7] b. Of Distance. The general meaning of the 
word, in this sense, of which it is said the court will 


take judicial notice,®? is a bloek.58 


Phrases: 


“Distance of six squares,’’®® “radius of 


SQUARE—SQUATTER 


SQUAT.*® 


Phrases: 


six squares,”®° and “walking squares.’’®1 


[§ 8] C. As Verb. To shape by reducing accurate- 
ly to right angles and straight lines.*? 


Squared timbers. The term in lumber parlance, is 
said to be well understood among lumber dealers as 
calling for logs that will square out at least a stated 


number of cubic feet each.®? 


52. Kochtitzky v. Herbst, 160 Mo. 
App. 443, 140 S.W. 925, 929. 


[a] “It contemplates a portion of 
the city inclosed by streets, whether 
occupied by buildings or composed of 
vacant lots.’ Kochtitzky v. Herbst, 
160 Mo. App. 443, 140 S.W. 925, 929. 


53. Mobile v. Chapman, 202 Ala. 
194, 79 So. 566, 571. 
54. Mobile v. Chapman, supra; 


Kochtitzky v. Herbst, 160 Mo. App. 
443, 140 S.W. 925, 929. ; 

55. City of Maysville v. Maysville, 
St. R. & Transfer Co., 128 Ky. 673, 108 


S.W. 960, 962; German Protestant 
Orphan Asylum v. Barber Asphalt 
Pave Co; (C<y-) 82) S. Wi.) 632;, 6383; 


Broadway Baptist Church y. McAtee, 
8 Bush (Ky.) 508, 514, 8 AmR 480; 
Gilsonite Roofing, etc., Co. v. St. Louis 
Fair Assoc., 231 Mo. 589, 182 S.W. 657, 
660. See Koop v. Henry Bickel Co., 
168 Ky. 496, 182 S.W. 617; Marret v. 
Jefferson County Const. Co., 161 Ky. 
$45, 171 SW. 396,397; Caldwell v. 
Rupert, 10 Bush (Ky.) 179, 183. 


fa] What constitutes 
streets.”—(1) In determining what 
constitutes a square for the purpose 
of assessing the cost of a street im- 
provement upon one-half of its extent 
the “principal streets” surrounding it 
held to be those which have been dedi- 
cated and accepted, and not those 
which are practical and convenient 
routes for travel. Koop v. Henry 
Bickel Co., 168 Ky. 496, 182 S.W. 617. 
(2) The test of a “principal street” 
held to be dedication to the use of the 
public, and not to depend on whether 
the abutting owners will ever be 
ealled on to pay the cost of improve- 
ment, and a park boulevard, though 
improved by the park commissioners 
and under their control by virtue of 
Ky. St. § 2848, having been dedicated 
to the public use, held to be “principal 
street.” Marret v. Jefferson County 
Const. Co., 161 Ky. 845, 171 S.W. 396. 


Peo., 195 Ill. 466, 


56. Harrison v. Z 
63 N.E. 191, 192. See Peo. v. Miller, 
100 Misc. 318, 165 N.Y.S. 602, 607 


(“sometimes called ‘a square block’ ”’). 


57. State v. Berard, 40 La. Ann. 
172, 174, 3 So. 468. See State v. Natal, 
42 la. Ann. 612, 613, 7 So. 781. 


58. State v. Deffes, 44 La. Ann. 164, 
165, 10 So. 597; State v. Natal, 42 La. 
Ann. 612, 613, 7 So. 781. See State v. 
Berard, 40 La. Ann. 172, 173, 3 So. 463. 


[a] Includes width of streets.— 
“There canbe no squares . . - un- 
less they are divided by streets and 

Bee aeniccess Of 2 eround, o.U) a5. 
designated as ‘squares,’ in ordinary 
‘parlance, when a distance is to be 
stated, include the streets.” 


“principal |. 


[58 C.J.J] 1311 


Other phrases: “Agreed to ‘square’ [a number of] 
pine saw logs,”** “square out,”®> and “logs to be 
delivered and squared,”®* and “squaring said logs.”*7 


To settle on land, especially new or 
unoceupied land, without right or title;°® also to 
settle on public land under government regulation 
with a view to acquiring title.?° 


“Squat and settle;”7? also “intruded or 
squatted,”** and “squatted upon.’’? 


SQUATTER.** 
called;*° and the word may be defined to be a per- 
son who settles or locates on land without obtaining 
a legal title;7* one who has actual possession of the 
land of another and who makes no claim to own it, 
being merely an intruder;‘* one who has entered up- 


An intruder?® is commonly so 


on wild and vacant land and used it as his own;?? 


Berard, 40 La. Ann. 172, 173, 3 So. 463 
[cit State v. Deffes, 44 La. Ann. 164, 
10 So. 597 (construing phrase “six 
squares’’) ]. 


[b] “Square” and “block.”—(1) 
“Are strictly speaking, convertible 
terms.” State v. Natal, 42 La. Ann. 


612, 613, 7 So. 781 [quot State v. Def- 
fes, 44 La. Ann. 164, 10 So. 597 (cit 
Harrison v. Peo., 195 Ill. 466, 63 N.E. 
POIs w93)) 512 (2) ““Block’ ; 
means just the same thing.” State v. 
Natal, supra [quot State v. Deffes, 44 
Iba, Ann: 3164) 2165., LOoSon oo 7d: 


59. State v. Natal, 42 La. Ann. 612, 
613, 7 So. 781; State v. Barthe, 41 La. 
Ann. 46, 47, 5 So. 531. 


60. State v. Natal, 42 La. Ann. 612, 
613, 7 So. 781; State v. Schmidt, 41 La. 
Ann. 27, 31, 6 So. 530; 
41 La. Ann. 46, 48, 5 So. : 
Berard, 40 La. Ann. 172, 173, 3 So. 
463. See State v. Deffes, 44 La. Ann. 
164, 10 So. 530 (“six squares’’). 


[a] Eeld to mean twenty-one hun- 
dred feet.—‘‘The only distance which 
the Legislature could have intended 
was that of six squares, including the 
width of the streets; in other words 
twenty-one hundred (2100) feet for 
both squares and streets, and not 
eighteen hundred (1800), as urged by 
the defendant.” State v. Berard, 40 
La. Ann. 172, 174, 3 So. 463 [quot State 
v. Barthe, 41 La. Ann. 46, 48, 5 So. 531 
(both cit State v. Deffes, 44 La. Ann. 
L64, 1.0, So. 597) 1: 


[b] Not “air-line’ measurement.— 
Construing the phrase in a statute 
prohibiting private markets within 
such radius of a public market, the 
court said: “Ina city no one can move 
from one point to another on ‘an air- 
line’, hence the language used ‘a 
radius of six squares’ must have been 
intended to mean a route or distance 
of six squares in all directions from a 
public market, such as a human being 
could use.” State v. Barthe, 41 La. 
Ann. 46, 48, 5 So. 531 [quot State v. 
Schmidt, 41 La. Ann. 27, 31, 6 So. 530, 
and cit State v. Deffes, 44 La. Ann. 164, 
10 So. 597 (‘by the shortest walking 
route’); State v. Natal, 42 La. Ann. 
612, 613, 7 So. 781 (“a distance of six 
‘squares’ over which customers would 
be able to walk from one market to 
another”) ]. 


61. State v. Natal, 42 La. Ann. 612, 
613, 7 So. 781; State v. Schmidt, 41 
la, Ann. 27, 31, 6 So. 530. 


62. Century D. 

63. WHinote v. Brigman & Crutch- 
field, 44 Fla. 589, 33 So. 303, 305. See 
also Logs and Logging §§ 81-86. 

64. Hinote v. Brigman, 44 Fla. 589, 


State v.! 33 So. 303, 305. 


65. Hinote v. Brigman, supra. 
66. Hinote v. Brigman, supra. 
67. Hinote v. Brigman, supra. 
68. See also Intrude 33 C. J. p 804; 


Squatter post. 


_ 69. Webster New Int. D. See cases 
infra notes 71-73. 


70. Webster New Int. D. 


71. Baker v. State, 9 Ga. App. 423, 
71 S.E. 594. 


72. See 33 C. J. p 804 note 52 [b]. 


73. Williams v. Alt, 226 N. Y. 283, 
289, 123 N. EH. 499, 500 [aff 186 App. 
Div. 235, 174 N.Y.S. 460, 462]; Rosen- 
zweig v. Portnoy, 117 Misc. 136, 191 
N.Y.S. 900, 902; Smith v. Smith, 174 
N.Y.S. 747, 749; Stockwell v. Wash- 
burn,s LLVGNS YS; 413. 415; 


74 See also Squat ante. 


Adverse Possession § 88 (privity 
between squatters and purchasers of 
tax title), §§ 211-213 (possession by 
squatter). 


Landlord and Tenant § 341 note 28 
Wales (7) (squatter as tenant at 
will). 


75. “Intruder” 33 C. J. p 804. 


76. Mahoney v. Hoffman, 58 Misc. 
21%, 218, 109 N.Y.S2 13s O'Donnell 
McIntyre, 16 AbbNCas (N. Y.) 84, 85; 
Parkersburg Industrial Co. v. Schultz, 
43 W. Va. 470, 472, 27 S.H.'255. See 
Frazier v. Cropsey, 124 Misc. 367, 207 
Ne Smith v. Smith, 174 N.Y.S. 


77. McAdam Landl. & T. 283 
[quot O’Donnell v. McIntyre, 16 AbbN 
Cas (N. Y.) 84, 86 (where this defini- 
tion is said to be preferable to the 
others given)]. See Baker v. State, 9 
Ga. App. 423, 71:S.E. 594; Rosenzweig 
Vv.’ Portnoy, 11% Mise. 136, 190 Nuys: 
900, 901; Florgus Realty Corp. v. 
Reynolds, 187 N.Y.S. 188, 189. 


[a] Similar definitions.—(1) “A 
person who settles or locates on land, 
inclosed or uninclosed, with no bona 
fide claim or color of title and without 
the consent of the owner.” Baker v. 
State, 9 Ga. App. 423, 71 S.E. 594 [cit 
Pen. Code (1910) § 216 subd. 4; T7 
Words and Phrases p 6619]. (2) “A 
person who settles or locates on land 


without legal permission.” 2 Mc- 
Adam Landl. & T. (4th ed) § 308 
{quot Rosenzweig v. Portnoy, 117 


Mise. 136, 191 N.Y.S. 900, 901]; Flor- 
gus Realty Corp. v. Reynolds, 187 
INDYS Sn Solos 


7g. Parkersburg Industrial Co. v-. 
Schultz, 43 W. Va. 470, 472, 27 S.E. 
255. : 

79. Beers v. Hotchkiss, 256 N. Y. 


41, 175 N.E. 506, 513. 
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one who settles on new land, particularly on public 
land, without a title,8° or on the lands of others with- 
out any legal authority;8! and hence a trespasser.*? 


Squatter riots.** The term is said to have a well 
understood meaning in: California, where judicial 
notice will be taken of it,** as referring to struggles 
for possession of land between claimants under old 
grants and new settlers, by reason of their conflicting 
claims to land, growing out of vague and uncertain 
boundaries and the doubtful tenures defined in such 
early land titles.*® 

SQUEEZE. In mining parlance, the term is said 
to mean a settling of the earth, causing portions of 
the roof to eave in;** the settling of the base of the 
columns or partitions left to support the roof into the 
softer material of the floor, thereby causing the 
floors in the spaces to heave, and masses of rock and 
coal to fall from the top and sides, rendering them 
more or less dangerous.** 


SQUEEZER. The name applied to a machine used 


80. Wepster D. [quot O’Donnell v.[ quit held 
McIntyre, 16 AbbNCas (N. Y.) 84, 87. 


See U. S. v. Bagnell Timber Co., 178 


not to be a 
Stockwell v. Washburn, 59 Misc. 543, 


111 N.Y.S. 413, 415. 


SQUATTER—STABIT PR.ESUMPTIO DONEC 


in the manufacture of iron and steel, the function of 
which is to receive the product of the furnace after 
it has passed from the furnace between the rolls, and 
further to compact it by hydraulic pressure.** 


*OR.52 

SS. An abbreviation used in that part of a ree- 
ord, pleading or affidavit called the “statement of 
the venue.” Commonly translated to read “to-wit,” 
and supposed to be a contraction of “scilicet.”°° 


STAB.°! As a noun the term, though not a tech- 
nical one,®? is peculiarly, if not exclusively, appropri- 
ated to deseribe the injury inflicted by thrusting with 
a sharp pointed instrument,®* thus importing a 
breaking and penetration of the skin.** 

STABBING.°* 
strument.?® 


STABIT PRASUMPTIO DONEC PROBETUR 
IN CONTRARIUM.*? 


A wounding with a pointed in- 


Assault and Battery. § 199. 
Homicide §§ 74, 160. 
Indictments and Informations § 515 


“squatter”. 


(4) Where lessor 


F. 795, 799, 102 CCA 243. 


[a] “This term is applied particu- 
larly to persons who settle en the 
public land.” Bouvier L. D. [quot 
O’Donnell v. McIntyre, 16 AbbNCas 
(N. Y.) 84, 86]. 


81. Bouvier L. D. [quot O’Donnell 
v. McIntyre, supra]; Williams v. Alt, 
226. INGaY.. 283, 290) 123 NE 8499) Lant 
186 App. Div. 235, 174 N.Y.S. 460). 


[a] Definitions discussed and com- 
pared.—‘‘The substantial correctness 
of all these definitions is affirmed or 
assumed in several decisions except 
that it seems unnecessary that the 
lands should be either ‘new’ or ‘pub- 
lic,’ and to that extent McAdam’s 
definition seems preferable.’ O’Don- 
nell v. McIntyre, 16 AbbNCas (N. Y.) 
84, 86. 


{[b] Held to be “squatter.’’—(1) 
Assignee of a lease assigned without 
the landlord’s consent, in violation of 
the covenants of the lease, and which 
had been terminated by a warrant in 
summary proceedings for nonpay- 
ment of rent, held a mere ‘“‘Ssquatter’’. 
Mahoney v. Hoffman, 58 Misc. 217, 
HOSS ING YsS 0S iis: (2) “One who 
takes possession of a tract of public 
jland with a view to becoming an en- 
tryman under the homestead law is a 
mere ‘squatter’, except as to the lim- 
ited statutory. time allowed him pre- 
ceding actual entry at the land office.” 
United States v. Bagnell Timber Co., 
HSER EM COOF soos LOn, Cr CuAna tos 


[ce] Held not to be “squatter.”— 
(1) One who entered premises, with- 
out consent of adverse claimant, but 
with consent of such claimant’s ten- 
ant, and who asserted title under tax 
deed, subsequently declared invalid, 
held not to be a “squatter.”’ O’Donnell 
v. McIntyre, ‘16 AbbNCas (N. Y.) 
84, 89. (2) Person who commenced 
occupancy with tenant’s permission 
held not a “squatter,” within Civil 
Practice Act § 1411, subd. 4. Frazier 
v. Cropsey, 124 Misc. 367, 207 N.Y.S. 
803 (in action by landlord); Rosen- 
zweig v. Portnoy, 117 Mise. 136, 191 
N.Y.S. 900, 902 (where alleged “‘squat- 
ter’ entered as guest of plaintiff les- 
see). (3) Vendee in possession af- 
ter breach of contract and notice to 


of a store delivered to the tenant the 
keys to the basement, admitting him 
to possession, the tenant held not to 
be a squatter as to the basement. 
Florgus Realty Corporation v. Reyn- 
olds, 187 N.Y.S. 188, 189. (5) Where 
life tenant under a will leases the 
property and the lease is terminated 
by his death, making the lessee a tres- 
passer under Code Civ. Proc. § 1664, 
such trespasser held not a “squatter” 
within the meaning of § 2232 (4) soas 
to be subject to be ejected in sum- 
mary proceedings. Williams v. Alt, 
226 N.=¥, 283, 290, 123 N-B. 499,500. 
(6) Where mother devised dwelling 
to one of her two sons, who had been 
living with her, and upon her death 
the other son refused to move, he was 
held not to be a “squatter,” and sum- 
mary proceedings, under Code Civ. 
Proc. § 2232 subd 4, providing for dis- 
possession of “squatters,” held not the 
proper remedy to remove him. Smith 
v. Smith, 174 N.Y.S. 747, 749. 


82. 2 McAdam Landl. & T. (4th ed) 
§ 308 [quot Rosenzweig v. Portnoy, 
117 Misc. 136, 191 N.Y.S. 900, 901]. 


[aj “He is a trespasser, because 
he goes upon the land without the au- 
thority of the owner.” 2 McAdam 
Landl. & T. (4th ed) § 308 [quot Ros- 
enzweig v. Portnoy, 117 Mise. 136, 191 
N.Y.S. 900, 901]. 


“Trespasser”’ [38 Cyc 1190]. 


83. ‘Riot’ see Riot § 1. 

$4. Clarke. vs, Miteh, 41 >Cal) 472, 
477, 478. 

85. Clarke v. Fitch, supra. 

86. Texas -Pacific Coal & Oil Co. 


v. Grabner (Tex. Civ. App.) 10 S.W. 
(2a) 441, 443. 

87. Reddon v. Union Pac. R. Co., 5 
Utah 344, 349, 15 P. 262. j 


88. Pflueger v. Lewis’ Foundry, 
CtC.y {CO ASA Be SO Gui@ CuAse lies 

89. See Names § 8. 

90. Black L. D. 


“Scilicet” 56 C. J. p 863. 
“To wit” [38 Cyc 591]. 

91. See also Stabbing post. 
Stab: 


text and notes 56-638. 
92. Ruby v. State, 7 Mo. 206, 208. 


93. Jarnagin v. State, 10 Yerg. 
(Tenn.) 529, 531. 


[a] In its ordinary acceptation, it 
includes a wound made with a knife. 
Ruby v. State, 7 Mo. 206, 208. 


[b] Imports a wound made with a 
pointed instrument. State v. Patza, 
3 La: Ann. 522.514; 


[c] “Cut” distinguished.—State v. 
Patza, 3 La. Ann. 512, 514; Jarnagin 
v. State, 10 Yerg. (Tenn.) 529) 5315 


{d] “Weund” distinguished.—Jar- 
em v. State, 10 Yerg. (Tenn.) 529, 
oe . 


94. Jarnagin v. State, supra. 
95. See also Stab ante. 
96. Voorhies Cr. Jurisp. [quot 


State v. Lowry, 33 La. Ann. 1224]; 
State v. Cody, 18 Or. 506, 514, 23 P. 
891, 24 BP. 895. 


[a] To constitute “stabbing,” the 
knife need not enter further than to 
penetrate the skin and draw blood. 
Ward vy. State, 56 Ga. 408, 410. 


97. A maxim meaning “A _ pre- 
sumption shall stand, until proof be 
made to the contrary.’ Burrill L. D. 
[cit Wingate Max. p 712; Hobart 


Rep. p 297; Broom Leg. Max. p 429 
(731) ]. 
[a] Applied in: Davenport vy. Ma- 


son, 15 Mass. 85, 90; Johnston v. Dar- 
rah, 8 N. J. Law 282, 286; Fox v. 
Lambson, 8 N. J. Law 275, 277; New 
York v. Streeter, 91 App. Div. 206, 213, 
86 N.Y.S. 665; Clute v. Emmerich, 21 
Hun (N. Y.) 122, 128; Wilt v. Frank- 
lin, 1 Binn. (Pa.) 502, 519, 2 AmD 474; 
Murray’s Hst., 15 Pa. Dist. 542, 543; 
Coleman’s Estate, 6 Pa. Dist. 777, 782; 
Stewart’s Estate, 3 Pa. Dist. 747, 748, 
15 Pa. Co. 380; Keil’s Estate, 1 Pa. 
Dist. 457, 458; Chisholm vy. McDon- 
ald, 3 N. S. 367, 377; Wawson’ Vv. Mee 
Geoch, 20 Ont. A. 464, 467; Gibson v. 
Cubitt, 5 U. C. Q. B. O. S. (Ont.) 711) 
715; McKinnon y. Burrows, 3 U. C. 
Q. B. O. S. (Ont.) 114, 119. 


eae Another form of this maxim 


*By CAROLAN JEFFERSON WALSH (Sr.-Start inclusive). 
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is Stabitur przesumptioni donec 


: 
t 


STABLE.°® 


lodge and feed in.! 


Phrases: 


the lots.’ 


probetur in contrarium, meaning, “A 
presumption will be stood by, or up- 
held until proof be made to the con- 
trary.” This is the form in which it 
is quoted by. Bracton, Coke, and 
Blackstone. Bracton fol. 6, Coke 
Litt. p 373b; 38 Blackstone Comm. p 
371. -(2) Applied in Henderson v. 
iewis,-9- Serge. & R. (Pa.) 379, 384, 11 
AmD 733. 


[c] Still another form is Standum 
erit presumptioni, donec, ete. Brac- 
gon fol. 19b. See Fileta lib 3 ¢ 9 § 


98. Stable: 
fee peur tenance see Homesteads § 
6. 


As nuisance see Nuisances § 277. 
As subject of arson see Arson § 15. 


Livery-Stable and Garage Keepers 38 
¢: J. p 71 et sea. 


99. Century D. [quot Riverbank 
Improvement Co. v. Bancroft, 209 
Mass. 217, 95 N.E. 216, 218, 34 LRA 
NS 730, AnnCas1912B 450]. 


[a] Similar definition.—‘‘A build- 
ing or part of a building set apart 
for lodging and feeding horses or 
cattle, especially one fitted with 
stalls, fastenings, etc.” Standard D. 
[quot Riverbank Improvement Co. 
we ancrort,, 209 Mass. 217, 95 IN... 
ae 218, 34 LRANS 730, AnnCas1912B 
50]. 


1. Webster D. [quot Dugle v. 
State, 100 Ind. 259, 260; Riverbank 
Improvement Co. v. Bancroft, 209 


Mass. 217, 95 N.E. 216, 218, 34 LRANS 
730, AnnCasl1912B 450]; Webster Int. 
D. [quot Culp v. Firestone Tire, etc., 
Co., 303 Pa. 257, 154 A. 479, 480]. 


[a] “Especially a building or 
apartment with stalls for horses; as 
a horse stable or cow stable.’ Web- 


ster D.. [quot Riverbank Improvement 
Co. v. Bancroft, 209 Mass. 217, 95 N.E. 
216, 218, 34 LRANS 730, AnnCas1912B 
450]. 


[b] Similar definitions —(1) “A 
building for lodging and feeding 
horses and other domestic animals.” 
Saylor v. Com., 57 S.W. 614, 615, 22 
KyL 472 [cit Webster Int. D.]. (2) 
“A house or building for horses or 
other beasts.’ Webster D. [quot 
Riverbank Improvement Co. v. Ban- 
eroft, 209 Mass. 217, 95 N.E. 216, 218, 
34 LRANS 730, AnnCas1912B 450]. 


2. Riverbank Improvement Co. v. 
Bancroft, supra [cit Standard D.]. 


[a] “Specifically carriage stable, 
cow stable etc.” Standard D. [quot 
Riverbank Improvement Co. vy. Ban- 
croft, 209 Mass. 217, 95 N.H. 216, 218, 
34 LRANS 730, AnnCas1912B 450]. 


58 C. J:—83)] 


A building or an enclosure in which 
horses, cattle and other domestic animals are lodged 
and which is furnished with stalls, troughs, racks, 
and bins to contain their food and necessary equip- 
ment;°® a house, shed, or building for beasts to 
The term is also often used to 
describe a place for storing hay or putting up vehi- 
cles;* and indeed in this country the word “barn” 
may be used interchangeably with it.? 
ed sense [the term refers to] such a building for 
horses and cows only; in a still narrower and now 
the most usual sense such a building for horses only.* 


“Omnibus, livery or cow stable,”® “sta- 
ble for taking horses and carriages for hire,”’® and 
“stable—or any other outbuilding;”? also “all sta- 
bles and outbuildings shall be placed at the rear of 


STABLE—STAGE 


In a restrict- 
n a restrict Phraces: 
wheat. +4 


STADIUM.'® 


STAGE. 
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STACK.° A term employed to designate a.pile of 
grain in the sheaf, or of hay, straw, peas, etec., gath- 
ered into a circular or rectangular form, often when 
of large size, coming to a point or ridge at the top, 
and thatched to protect from the weather.?° 
it has been said that the term does not include grain 
in a mow in a barn,!? still it is not necessary that the 
stack be out of doors.!? 


“Any stack of hay,”’!3 and “stack of 


While 


A structure with its enclosure used. 


for athletic games.*® 


[§ 1] A. In General. 
term’* which is used in a variety of senses and has 
a diversity of meanings because it is properly applied 


A comprehensive 


to different subjects or objects.1§ 


[b] The building in which people 
keep their horses and carriages 
should properly be called a _ stable. 
ree v. Whitelaw, 20 Oh.Cir.Ct.N.S. 

(Salil 


3. Saylor vy. Com., 57 S.W. 614, 615, 
22 KyL 472. 


{a] “In the United States a part 
of the barn is often used for stabies.” 
—Webster New Int. D. [Saylor v. 
Com., 57 S.W. 614, 615, 22 Kyl 472]. 


[b] “Barn” distinguished.—Gross 
v. Whitelaw, 20 Ohio Cir. Ct. N. S. 116, 
allies 


Stable as “building,” “outhouse,” or 
“fodder house” within arson statutes 
see Arson § 15 note 41. 


SBarn’7aie ©. Jee ao: 


4. Century D. [quot Riverbank 
Improvement Co. vy. Bancroft, 209 
Mass. 217, 95 N.H. 216, 218, 34 LRA 
NS 730, AnnCas1912B 450]. 


[a] Garage not a_ stable.—(1) 
While the Standard Dictionary de- 
fined a stable as a building often used 
for putting up vehicles; and in both 
the Standard and Century diction- 
aries a garage is defined as ‘a stable 
for motor cars” and “‘a building, as a 
stable for the storing of automo- 
biles,”’ nevertheless the word as ordi- 
narily used carries the idea not only 
of a building but also the presence of 
domestic animals as its occupants. 


‘ 


Riverbank Improvement Co. v. Ban-- 


croft, 209 Mass. 217, 95 N.H. 216, 218, 
384 LRANS 730, AnnCas1912B 450. 
(2) A private garage is not a “sta- 
ble,’ within meaning of building cov- 
enant in deed providing that grantee 
will erect “no stable’ within 100 feet 
of street. Hilsinger v. Schwartz, 99 
Ne Je Gg. 288) WBSe AL 184 85. (3) 
Under a restriction in a deed of prop- 
erty in a fine improved residence dis- 
trict, which declared that “no stable 
of any kind, private or otherwise, 
shall be erected or maintained on any 
portion of said land,’ a building on 
such property, used by defendants as 
a garage for their own automobiles, 
was not a “stable,” within the re- 
striction. Riverbank Improvement 
Co. v. Bancroft, supra. 


“Garage” 27 C. J. p 1107; Livery- 
Stable and Garage Keepers § 2. 


“Tivery-stable”’ see Livery-Stable 
and Garage Keepers § 1. 


5. Goldstein v. Hirsh, 
294, 178 N:Y.S. 325, 326. 


6. Congregation Beth Israel _ v. 
O’Connell, 187 Mass. 236, 72 N.H. 1011. 


7. Bennett v. Haerlin, 107 N. J. Eq. 
224, 152 A. 164, 165. 


Sr) Peirce vy. Beyer, 


108 Misc. 


66 Colo. 554, 


185 P. 348. 


9. Burning of stacks see Arson § 8 
text and notes 84-89, 


10. Century D. [quot Farmers’ 
Mutual v. Reser, 43 Ind. A. 634, 88 
N.H. 349, 352, 43 Ind. A. 738, 88 N.E. 
353]. 

_[a]_ Similar definition.—‘“‘A large 
pile of ‘hay, grain, straw and the like, 
usually of a nearly conical form, but 
sometimes rectangular or oblong, 
contracted at the top to a point or 
ridge and sometimes covered with a 


thatch.” Webster D. [quot People v. 
Doyley 13) Cals VAN S61 ee OMe ae se 
459]. 

[b] “Cock” distinguished.—Peo- 


ye v. Doyle, 13 Cal. A. 611, 110 P. 458, 


Le] “Shock” 
ple v. Doyle, 13 
458, 459; 
i 


11. Benton vy. Farmers’ Mut. F. 
Ins. Co., 102 Mich. 281, 289, 60 N.W. 
691, 26 LRA 237. : 


12. Farmers’ Mutual v. Reser, 43 
Ind. A. 634, 88 N.E. 349, 352, 43 Ind. 
A. 738, 88 N.E. 353 (where the stacks 
were under a shed); Regina v. Mun- 
Son, 2 Cox CO Ca1sGr-as7, 


[a] “I do not think it essentially 
necessary to a ‘stack’ that it should 
be erected out of doors. It is enough 
if the material be collected direct in 
the field and stacked in a building.” 
Colridg*, J. in Regina v. Munson, 2 
CORR RCS Gs sic 


12. People v. Doyle, 13 Cal. A. 611, 
110 *P. 458, 459. 


14. Denbow v. State, 18 Oh. 11, 12. 


15. As schoolhouse see Schools and 
School Districts § 697 note 32 [a]. 

16. Webster New Int. D. [quot 
Alexander y. Phillips, 31 Ariz. 503, 254 
P. 1056, 1058, 52 ALR 244]. 


{a] Derivation and history.—‘‘The 
word stadium comes from the Greek 
and was originally a measure of dis- 
tance. From this by -easy transition 
the term was applied to a foot race 
of that distance and then to the place 
where the race was run, usually an 
open area some six ‘hundred feet long, 
and flanked by terraced elevations 
providing seats for the spectators of 


distinguished.—Peo- 
CaleAse Geeta Oia 
Denbow v. State, 18 Oh. 11, 


the race. The modern definition fol- 
lows the old one, but is somewhat 
broader in its scope.’”’ Alexander v. 


Phillips, 31 Ariz. 254 P. 


1057, 52 ALR 244. 
17. Klein v. Beach, 232 F. 240, 246. 
Various meaning'’s see infra §§ 2-4. 
18. Talcott Mountain Turnpike Co. 


503, 


1056, 


1314 [58 C.J.]J 
[§ 2] B. State or Degree. A degree of progression 
in any pursuit, development, process or the like.*® 


Phrase: “Stage of a criminal case.”*° 


[§ 3] ©. Place. The term may be employed as hav- 
ing reference to a place,?! for examples, as referring 
to a place of rest on a journey,*” or to the distance 


between two places of rest on a road.?* 


As a place of action, “stage” may have reference 
to a floor or platform;?* a place of action or per- 
formance;2° the floor on which theatrical perform- 
ances are exhibited.?® 


Phrase: “Presentation on the stage.”?" “Stage- 
play,” a phrase in which the word is employed as an 
adjective, means any tragedy, comedy, farce, opera, 
burletta, interlude, melodrama, or pantomime, or oth- 
er entertainment of the stage or any part thereof.°* 


[§ 4] D. Vehicular Transportation. The term as 
a noun is sometimes used instead of stage-coach or 
stage-wagon,*°® and in such sense is defined to be a 
coach or other carriage running regularly from one 
place to another, for the conveyance of passengers.*? 


As adjective, in this sense, the word is sometimes 


STAGE—STAIRW AY 


employed.*? 


Stage carriage. A carriage*? which plies for re- 
ward from place to place.** 


Stage coach.?* A coach®® or other carriage run- 
ning regularly from one place to another for the 
conveyance of passengers;*° a coach that regularly 
carries passengers from town to town;** a coach 
which is used by the owner to carry passengers from 
one point to another;** any carriage that travels by 
set stages;?® a vehicle that starts from some one 
point at certain stated intervals.*° 


Stage line. A regular line of vehicles for public 
use operated between distant points or between dif- 
ferent cities.** 


STAGGERING DRUNK.*? 
STAGNUM.** 


STAIRWAY.*! In ordinary language the term 
means a flight of stairs;#® a series of steps ascend- 
ing or descending to a different level.4® While it has 
been said that no absolute distinction can be made 
between stairs and ladders,#* still it is held that a 
stairway is not a ladder.*® 


v. Marshall, 11 Conn. 185, 199. 


fa] “It has several different 
meanings according as application is 
made of it to different subjects.” 
Taleott Mountain Turnpike Co. v. 
Marshall, 11 Conn. 185, 189. 


19. .Webster New Int. D. 


20. State v. Hood, 125 La. 563, 51 
So. 589; State v. Sullivan, 125 La. 560, 
51 So. 588, 589. 


[a] Illustrations.—‘‘So we speak 

of the several stages of war, of civil- 

~ ization or improvement; stage of 

growth, in an animal or plant; stages 

of disease, decline or recovery.” Tal- 

cott Mountain Turnpike Co. v. Mar- 
shall, 11 Conn. 185, 199. 


21. See cases infra notes 22, 23. 


22. Talcott Mountain Turnpike 
Co. v. Marshall, 11 Conn. 185, 199. 


23. Talcott Mountain Turnpike Co. 
v. Marshall, supra. 


24. Talcott Mountain Turnpike Co. 
v. Marshall, supra. 


[a] “Stage” is included in the 
term “dock” but not in the term “wet 
dock.” See The Servia, [1898] P. 36, 
44, 


“Floor” 26 C. J. p 742. 
“Platform” 48 C. J. p 1228. 


25. Talcott Mountain Turnpike Co. 
v. Marshall, 11 Conn. 185, 199. 


[a] “As the stage of life.”—Tal- 
cott Mountain Turnpike Co. v. Mar- 
shall 11 Conn £85," 1895199- 


26. Talcott Mountain Turnpike Co. 
v. Marshall, supra. 


Theaters and Shows [38 Cyc 252]. 
27. Klein v. Beach, 232 F. 240, 246. 


{a] Including spoken play but not 
screen presentation.—Klein v. Beach, 
232 F. 240, 246. 


28. St. 6 & 7 Vict. c 68 § 23 [quot 
Day -v>. Simpson, 18 (C) Be NIISS 680; 
692, 114 ECL 680; Wigan v. Strange, 
L: R. 1 C. P.. 175, 181, 183]. See-Gen- 
erally Theaters and Shows [38 Cyc 


5 


253] 


29. 


Talcott Mountain Turnpike Co. 


v. Marshall, 11 Conn. 185, 199. 


30. Talcott Mountain Turnpike Co. 
v. Marshall, supra. 


31. See cases infra notes 32-41. 
32. “Carriage’ 9 C. J. p 1294. 
33. Comley v. Carpenter, 18 C. B. 


N. S. 378, 391, 114 ECL 378. 


[a] Omnibus may be deemed to be 

a stage carriage. Dennis v. Miles, 93 

he | Sa Bg Fa sy a Lab Le el ee eT eG 1B 
SSF 


[b] Does not include a carriage 
employed wholly on a railroad. Brian 
v. Aylward, 18 JR Ee Re 371, 372: 


34. As carrier see generally Car- 
riers L0EC. Ja pide 


35. “Coach” 11 C. J. p 933. 


36. Talcott Mountain Turnpike Co. 
v. Marshall, 11 Conn. 185, 199. 


[a] Automobile as stage coach.— 
Within a statute prescribing different 
tolls on toll roads for pleasure car- 
riages, hackney coaches, and stage 
coaches, but containing no reference 
to automobiles, an automobile used in 
the place of a stage coach, and sery- 
ing the same purpose, is a “stage 
coach.” Burton vy. Monticello & Burn- 
side Turnpike Co., 162 Ky. 787, 173 
S.W. 144, 146. 


37. Johnson D. [quot Cincinnati, 
rae Turnpike Co. v. Neil, 9 Oh. 11, 


38. Burton v. Monticello & Burn- 
side Turnpike-Co., 109 S.W. 319, 33 
KyL 85. 


[a] “Hackney coagh” distinguish- 
ed.—Burton vy. Monticello & Burnside 
Turnpike Co., 109 S.W. 319, 33 KyL 
85. ‘Hackney coach” see Hackney 29 
C. J. p 202 text and note 13. 


[b] Stage-coach is not hired out. 
—It remains in the possession of the 
owner. Burton vy. Monticello & Burn- 
side Turnpike Co., 109 S.W. 319, 33 
KyL 85. 


39. Middlesex Turnpike 
Wentworth, 9 Conn. 371, 373. | 


_ fa] “Usually and chiefly employed 
in the transportation of mails, pas- 
sengers and baggage.” Middlesex 


Con ENE 


Turnpike Co. v. Wentworth, 9 Conn. 
SiO oe 


40. Reg. v. Ruscoe, 8 A. & E. 386, 
388, 35 HCL 644. 


41. Commonwealth v. Walton, 126 
Ky. 523, 525, 104 S.-W. 323, 31 Kyi 
916. 


[a] Does not include hacks, stag- 
es, and automobiles, which merely 
operate from point to point in one 
city for the transportation of the pub- 
lic, within the license law. Common- 
wealth vy. Walton, 126 Ky. 523, 104 
S.W.. 323, 31 Ky, 916. 


ive) See Drunkards § 4 note 19 [a] 
43. See Pool 49 C. J. p 1080 note 
34 [a]. : 


44. Defective or obstructed stair- 
way see. Negligence § 289 text and 
notes 30, 31. 


45. Peterson v. Shapiro, 171 Minn. 
408, 214 N.W. 269, 270. 


{a] Stairway appertains to archi- 
tecture.—Davis v. Buss Mach. Works, 
169 Mich. 498, 185 N.W. 3038, 304. 


46. Peterson v. Shapiro, 171 Minn. 
408, 214 N.W. 269, 270. ‘ 


[a] “It has various technical 
parts consisting of risers, treads, 
nosings, fliers and winders.” Davis 


v. Buss Mach. Works, 169 Mich. 498, 
135 N.W. 3038,. 304. 


47. Sturgis D. of Architecture and 
Building {quot Washburn y. Skogg, 
(Wis.) 283 N.W. 764, 766]. 


“Ladder” 35 C. J. p 932. 


48. Davis vy. Buss Mach. Works, 
169 Mich. 498, 135 N.W. 303, 304. 


[a] “Ladder” distinguished.—(1) 
A stairway is stationary while a lad- 
der is in the nature of a tool. Davis 
v. Buss Mach. Works, 169 Mich. 498, 
135 N.W. 303, 304. (2) ‘When the 
pitch is so steep that one may con- 
veniently grasp the sides for a hand- 
hold, the contrivance may properly 
be considered a ladder. But when the 
pitch is such that one may not con- 
veniently grasp the sides or steps for 
a ‘handhold, a handrail is necessary 
for safety and in such case the con- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Bee ae eet ea a eta eo aed coerce 


$5 per 


STAKE—STALLION 


STAKE.*® [§ 1] A. As Noun. A pointed piece of 
wood or other material, driven, or to be driven into 
the ground.as a mark, support, tethering rod, ete.°° 
In reference to boundaries,*! an imaginary point.*? 


Phrase: “Discovery stake.®? 


L§ 2] B. As Verb. To mark the limits of by 
stakes.># 

Phrases: “Staked off,”5> “staked out,”®® and 
“staked out for the town’s use.”®? In another sense, 
to push with a stake or a pole.®§ 


Staking cars. A railroad operation whereby a 
stake attached to an engine or tender, on one track, 
extending diagonally across to a car on another, is 
used to shove the car along by the moving engine.®® 


Staking it. In reference to track connections be- 
tween landings and boats the phrase is applied to 
the act of adjusting the cradle track at the right 


[58 C.J.] 1315 


STALE.** Impaired in legal force and effect by 
reason of laches or being allowed to rest without 
use.°* 


Phrases:. “Stale actions,”®® and “stale levy.”°¢ 
STALL. [§ 1] A. As Noun. A place of sale which 


is open.®? Phrase: “Stall, booth, or other inelo- 
sure, ©? ; : 
Of horse. Necessarily a quadrangular box, which 


must under any device have posts and gides.*® 


[§ 2] B. As Verb. To delay or postpone payment 
of an obligation or debt.7° Also in contests, to do 
less than one’s best, as to deceive for any purpose or 
to husband strength.‘! The word has become ecur- 
rent in the vernacular, and in common usage is said 
to have a shade of meaning somewhat broader than 
that embraced in either of the above definitions.7 


STALLAGE.** 


point, by pushing it with a beam.®° 
STAKEHOLDER.®* 
STAG. 


ment.°? 


trivance is a stairway.’ Washburn 
v. Skogg, (Wis.) 233 N.W. 764, 767. 


[b] “Hatchway” distingnished.— 
Peterson v. Shapiro, 171 Minn. 408, 
214 N.W. 269, 270. 


49. Gaming term see Gaming § 48; 
Stakeholder post. 


50. Webster New Int. D. 
51. Boundaries 9 C. J. p 145 et seq. 
52. Mann y. Taylor, 49 N. C. 272, 


273, 69 AmD 750; Massey v. Belisle, 


24 N. C. 170, 178. 


53. Becker v. Pugh, 
593. 


“Discovery” see Mines and Minerals 
29. 


9 Colo. 589, 


54. Webster New Int. D. 


55. Becker v.. Pugh, 9 Colo. 
Do2e 1:3) P2906: 


589, 


56. Boston v. Richardson, 13 Allen 
(Mass.) 146, 161. 

57. Boston v. Richardson, 105 
‘Mass. 351, 369. 

58. Webster New Int. D. 

59. Kelly v. Mich. Cent. R. Co., 


65 Mich. 186, 31 N.W. 904, 906, 8 Am 
SR 876. 


60. Burke v. St. Louis Southwest- 
ern R. Co., 120 Mo. App. 683, 97 S.W. 
981. 

fa] It is dome in this manner: A 
wooden beam is put against the land 
end of the cradle, and the other end 
of the beam is attached to a locomo- 
tive, which pushes the track toward 
the river or pulls it away as may be 
necessary; the steamboat pushing or 
pulling on the cradle at the other end. 
Burke v. St. Louis Southwestern R. 
Co., 120 Mo. A. 683, 97 S.W. 981. 


Landings and approaches generally 
see Ferries § 57. 
61. Stakeholder: 
Defined see Gaming § 77. 
Garnishment of see Garnishment § 
105. 
Injunction to restrain payment by see 
Injunctions § 69 note 52 [a]. 
Liability: 
For interest see Interest § 58 note 
45 [da]. 
In detinue see Detinue § 32 note 
98 [a] (2). 


Erroneously used for “steal” in an indict- 


The lberty or right of pitching 


or erecting stalls in fairs or markets,** or the money 
paid for the same.’ 


Phrase: 


Necessity for pleading that complain- 
ant is, in bill of interpleader see 
Interpleader § 37. 

Protection of by bill of interpleader 
see Interpleader § 19. 

Right of appeal see Appeal and Error 
§ 481. 


Rights and liabilities of in general 
see Gaming §§ 322-328. 
62. See Wills v. State, 4 Blackf. 


(Ind.) 457. 
Spelling see Indictments and In- 
formations § 173. 


63. “Stale demand or claim’: de- 
fined see Equity § 211 text and notes 
40-47, 


64. Webster New Int. D. 


65. Underwood v. Underwood, 142 
Ga. 441, 83 S.E. 208, 209, LRA1915B, 
674, 

Delay in prosecuting generally see 
Actions § 444. 


Laches see Equity §§ 211-252. 


66. Terry v. Americus Bank, 77 Ga. 
§28, 529, 3 S.H. 154. 
67. Richardson D. [quot Richards 


v. Washington F. & M. Ins. Co., 60 
Mich. 420, 426, 27 N.W. 586]. 


[a] “Shop” distinguished.—Rich- 
ards v. Washington F. & M. Ins. Co., 
60 Mich. 420, 426, 27 N.W. 586. 


68. State v. Barge, 82 Minn. 256, 
261, 84 N.W. 911, 913, 53 LRA 428. 


69. Stitzer v. Withers, 122 Ky. 181, 
91 S.W. 277, 279. 


70. Webster D. [quot First Nat. 
Bank Vv, Pray, (Cal.)) 260 PRP. 933, 937]. 


{a] This is an accurate definition 
in the generally accepted sense of 
the term. First Nat. Bank v. Pray, 
(Cal.) 260: PB. 933, 937: 


71. Webster D. [quot First Nat. 
Bank vy. Pray, supra]. 


72. First Nat. Bank v. Pray, supra. 


[a] ‘“When one states his intention 
to desist from ‘stalling’ he expresses 
thereby a determination to forego 
further evasive argument, and cut 
through all needless preliminaries, 
and come directly to the subject or 
matter in hand.” First Nat. Bank v. 
Pray, (Cal.) 260 P. 933, 937. 


73. See also Stall § 1. 


“Pickage, stallage and toll.”7® 


STALLION.‘ 


A horse*® not eastrated;79 a stoek 


74 Black L. D. [cit Stephen Comm. 
p 664]. 


[a] “Though every person has of 
common right a liberty of coming 
into a publick market for the pur- 
pose of buying and selling; yet he 
has not of common right a liberty 
of placing a stall there, but he must 
acquire that by a compensation, which 
is called stallage.’ Northampton v. 
Ward, 2 Str. 1239, 93 Reprint 1155. 


Zo.) Black lh. Db: 


[a] It is a satisfaction to the 
owner of the soil for the liberty of 
placing a stall upon it. Blunt L. D.; 
Minsheu’s Boyer verbo ‘“Estallage;” 
Spelman Gloss. [all quot Northamp- 
ton v. Ward, Str. 1239, 93- Reprint 
1155 (quot Draper v. Sperring, 10 C, 
BAN. S? 113,123; 100 BCh143): 


[b] “Stallage”’ may well be in- 
cluded in ‘toll.’ Lockwood v. Wood, 
6 °@. B31). 43,51 OL 31 fcit Cokes 
Brooj Abridgm.]. ‘Toll’ [38 Cye 359 
text and note 32]. 


[ec] “Piccage”’ distinguished.— 
Northampton v. Ward, 2 Str. 1239, 93 


Reprint 1155. “‘Piccage’” 48°C. J. p 
1178. 
76. Lockwood v. Wood, 6 Q. B. 31, 


AS) bd) WOT 3d, 

77. Stallion: 
Animals §§ 125-143. 
Nuisances § 81. 

78. “Horse” 30 C. J. p 458. 


79. Webster D. [quot Aylesworth 
v. Chicago, Rock Island & Pacific R. 
Co., 30 Iowa 459, 460]. 


[a] Similar definition—An  un- 
castrated male horse. State v. Roys- 
ter, 65 N. C. 539. 


' [—b] Uncastrated colt.—‘‘Taking 
the word ‘stallion’ according to the 
common understanding ... it would 
not include an uncastrated colt horse 
under the age and condition at which 
it was troublesome to mares or dan- 
gerous to be at large.” Aylesworth 
v. Chicago, Rock Island & Pacific R. 
Co., 30 Iowa 459, 460, 461. 


[ec] “Gelding” distinguished.— 
State v. McDonald, 10 Mont. 21, 22, 
24 P. 628, 24 AmSR 25. “Gelding” 
28nd DON 


“Ridgeling” 54 C. J. p 807. 


1316-58 Crd] 
horse.®° 
STAMP.*! <A small piece of paper having a cer- 


tain figure or sign impressed upon it, sold by the gov- 
ernment to be attached to goods, papers, letters, doc- 
uments, ete., subject to duty or the sum charged, as 
for postage, in order to show that such duty or charge 
has been paid; as postage stamps, receipt stamps, 
internal revenue stamps ;*” an official mark set upon 
a thing chargeable with duty or tax, showing that 
the duty or tax is paid.*3 


As verb, to strike; beat; erush.’4 
Phrase: “He kicked him and stamped him.”** 


STANCHIONS. Upright parts of wood or iron 
placed so as to support the beams of a vessel.*® 


STAND. [{ 1] A. As Noun.” A place or post 
where one stands; a station; also the act of standing 
or taking one’s stand.°® 


{§ 2] B. As Adjective the term may be used.*? 
Stand casks. Vessels, customarily used in the re- 


tail liquor trade, permanently affixed to the store, 
and constituting a part of the realty.®° 


[§ 3] ©. As Verb—1. Present Tense—a. In Ab- 
stract Sense. To abide; to submit to; to remain as 
‘a thing is; to remain in force.*? Z 


80. Webster D. [quot Aylesworth ] D.]. 
v. Chicago, Rock Island & Pacific R. [al 
Co., 30 Towa 459, 460]. : 


Includes canceled stamps.— 


STALLION—STAND 


Stand for. The phrase, when used in the sense 
that one agrees to stand for another with a third per- 
son to a certain amount, according to common un- 
derstanding, means that one agrees to become guar- 
antor or security to another for that amount.°? 


93 


Other phrases: “Stand behind, “stand com- 
mitted,”°+ “stand condemned for the use of the 
town,”?> “stand good for,”®* “stand indifferent,”°' 
“stand its share of the loss,”®’ “stand the climate,”?° 
and “submit, and stand to, and abide by.”* 

[§ 4] b. In Physical Sense.? To stop moving; to 
come to or be at a standstill; also to take or main- 
tain an upright position.® 


Phrases: “Stand by,”# “stand on any street for 
the purpose of grinding cutlery . . . unless duly hi- 


censed,”® and “stand on the platform;”® also “so 
long as the west wall shall stand.”* 
[§ 5] 2. Standing*—a. In General. “Standing,” 


the present participle of “stand,” is employed in 
phrases that have received judicial construction.® 


Standing by. A term used in law as implying 
knowledge under such cireumstances as rendered it 


the duty of the possessor to communicate it.1° 


Other phrases: “Standing detached,”!! “standing 
in my name,’’!? “standing mute,’’?*® “standing on the 


v. Webster, 12 Sask. L. 421, 435, 49 
DomLR 250, 253, [1919] 3 WestWkly 
702. 


81. Stamp: 


As affected by alteration of instru- 
ment see Alteration of Instruments 
§ 93 note 38 [b]. 


As equivalent of brand or mark see 
Inspection § 7 text and notes 69, 70. 


Cancellation of see Bills and Notes § 
203. 

Effect of omission from bill or note 
See Bills and Notes § 205. 


Forgery by transposing see Forgery 
§ 11 note 56 [c]. 
Necessity for on: 
Appeal bond see Appeal and Error 
§ 1241. 


278. 
Bills and Notes §§ 201-205, 
Bonds § 22. 
Contracts §§ 134-143. 
Deeds § 93. 
Indemnity § 8 text and’ notes 54, 55. 
nae see Landlord and Tenant § 


ase see Arbitration and Award 


Mortgages § 275. 
Subscriptions post. 
Tax deed see Taxation [37 Cyc 1431 
note 57]. 
Stamping bill after delivery see Bills 
and Notes § 204. 
Taxes see Commerce § 158; 
Revenue §§ 109-122. 
Trading see Trading Stamps [38 Cyc 
919 et seq]. 


Postage stamp see Postage Stamp 
49 C. J. p 1121; Post Office §§ 79-80. 


82. U.S. v. Skilken, 293 Fed. 916, 
919 [cit Cyc; Black L. D.; Bouvier 
L. D.; Century D.]. 


{a] “Label” distinguished.—U. S. 
v. Skilken, 293 Fed. 916, 919. 


83. U.S. v. Skilken, supra [cit Cyc; 
Black L. D.; Bouvier L. D.; Century 


Internal 


Rex v. Lowden, [1914] 1 K. B. 144. 
84. Webster New Int. D. 


85. Grant’v. State, 56 Tex. Cr. 411, 
120 S.W. 481, 483. 


86. Keyser v. Duit, 
SONCCAS 2HZE 


87. Hackmen’s stand see’ Munici- 
pal Corporations § 461 text and note 
93. 


88. Webster New Int. D. 


89. See U. S. v. Cask of Gin, 3 Fed. 
20,020: 


90. U.S. v. Cask of Gin, supra. 
ol; Black i): 


92. Pake v. Wilson, 127 Ala. 
243, 28 So. 665. 


93. Mosby v. Larue, 143 Ky. 433, 
136 S.W. 887, 888. 


94. Young v. Makepeace, 103 Mass. 


150 Fed. 328, 


240, 


‘| 50, 57 


[a] “Be committed,’ as used ina 
statute providing that accused may 
be committed, and the order to that 
effect may be passed upon his default, 
does not differ in meaning from 
“stand committed,’ as used in such 
order, so as to make the order invalid. 
Young v. Makepeace, 103 Mass. 50, 57. 


95. State v. Jones, 139 N. C. 613, 
621, 52 S.W. 240, 2 LRANS 313. 


96. See cases infra this note. 


[a] Constructions given to phrase. 
—(1) As an original undertaking of 
indemnity. Elkin v. Timlin, 151 Pa. 
491, 497, 25 A. 139.) (2) -Aisvattempt 
to create a verbal chattel mortgage. 
Barnhill v. Howard, 104 Ala. 412, 417, 
16 So. 1. (3) As a verbal hypothe- 
cation of property as security. Jack- 
son v. Rutherford, 73 Ala. 155, 156. 
(4) As not implying guaranty or 
suretyship. McNabb v. Clipp, 5 Ind. 
App. 204, 31 N.E. 858, 859. 


97. See Juries § 348. 


98. Lethbridge Brewing, etc., Co. 


99. -Hart v. Hammett, 18 Vt. 127; 
130. 


1. Washburne v. Lufkin, 
362, 364. 


2. Right to stand jurors aside see 
Juries § 398. 


3. Century D. 
4 See Collision § 1 text and note 


4 Minn. 


5. Com. v. Hlliott, 121 Mass. 367. 


6. Bon v. Railway Pass. Assur. 
Co., 56 Iowa 664, 666, 10 N.W. 225, 41 
AmR 127. 


7 Odd Fellows’ Hall Assoc. v. 
Hegele, 24 Or. 16, 22, 32 BY 679: 


8 As noun see post. 
9. See cases infra this section. 


10. Black L. D. [cit: Gatling ‘v- 
Rodman, 6 Ind. 289, 291; State v. 
Holloway, 8 Blackf. (Ind.) 45, 47]. 


_[a] Wot implying presence or par- 
ticipation.—This expression as used 
in reference to estoppel by silence has 
lost its primary signification of actual 
presence or participation, both as to 
its popular and to its legal meaning. 
Piqua State Bank v. Brannum, 103 
IREEH A EA iss Ih ale p> 


“Stands by” see Estoppel 157 text 
and note 15. 


Ti. Hill v. Hibernia Ins. 
lekiuey (ONG WAN) PAG, WON 


[a] There is no ambiguity in the 
words “standing detached” as used in 
a fire insurance policy describing the 
property as “the two story frame 
dwelling, composition roof, standing 
detached on the west side” ete. Hill 
Me aypca Ins. Co. 10> Hiumy Gee 


12.. Kunkel v. Macgill, 56 Md. 120, 
ee pee v. Thomson, 16 N. J. Eq. 


13. See Criminal Law § 721. 


Con aL 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


STAND—STANDING 


footboard,”"* “standing or erected upon,”!® “stand- 
ing or walking on the roadbed or bridge of any rail- 


way 316 anc “to remain standing across the 
street.??17 


[§ 6] b. In Reference to Debts or Choses in Ac- 
tion, the word means standing without any proceed- 
ings toward enforcement.!§ 


Phrase: “Twelve years standing.”?® 


[§ 7] c. In Reference to Vegetation.2° Trees and 
plants are standing when they are erect and support- 
ed by their roots. eo 


Phrases: “All the trees and timber standing and 
growing on the close,”?? “all the wood, timber, and 
trees now standing,”?* “growing and standing,’’?+4 
and “standing and being upon certain land.’’?® 


[§ 8] 3. Stood. “Stood,” the past tense of “stand,” 
has been employed in phrases that have received ju- 
dicial interpretation.?° 


Phrases. “He stood mute,”?* and “stood by, aided, 
abetted or assisted.” 


STANDARD.*° The term presents to the mind 
the conception of a type or model or of a combina- 
tion of elements or conditions accepted as correct 
and perfect.?° In reference to business or trade it 
is said to imply, ex vi termini, a measure or test 
which has the general concurrence and recognition 
of the class of persons engaged in the particular 
business or trade under consideration.*+ 


Standard development. As applied to a stream, 
the term means the power which the stream affords 


14.) Omaha Vv. Doty, 2 Nebr. | Of weight or 
(Unoff.) 726, 89 N.W. 992. 
15. Delaware, L. & W. R. Co. v. 


City of Summit, 77 N. J. Law 438, 72 30. 
FATES Sa G4: S815 LOS NEEL ont 


16. Duncan vy. Preferred Mut. Acc. 31. 
ASSOC. W159) IN. IY Super. 145, 164, 13 
IS ARY: 620, 621. 


17. State v. Malone, 8 Ind. A. 8, 35 
NSB Loss 19,9). 


18. Digges v. Eliason, 7 F. Cas. No. 


Del. 337, 


measure see Weights 
and Measures [40 Cyc 880, 881]. 


Time see Time [38 Cyc 309]. 
Ashwell v. Miller, 
40. 


Penn Steel Casting, etc., Co. v. 
Wilmington Malleable Iron Co., 17 49. 
341, 41 A. 236. 


32. Hazard Powder Co. v. Somers- 
Ville Mfze. Co., '78 Conn) 171, 61 A. 519; 41. 
520,112 AmSR 144. 


[58 C.J.] 4317 
by a natural, unobstructed flow to be used in a con- 
tinuous twenty-four hour daily use.?? 


Standard rent. In a large section of Georgia the 
term imphes a form of contract under the terms of 
which the tenant pays the landlord a third of the 
cotton and fodder, and a fourth of the cotton and 
cotton seed, raised upon the rented premises.** 


Other phrases: “A college of standard grade,’?* 
“profits standard,’*> “quality and workmanship to 
be up to standard,”*® “standard He-No tea,’’?? 
“standard of comparison,’?* “standard  rent,’’?® 
“standard schedule rate,”*° “standard spark plug for 
Fords,”41 “standard temperature of office build- 
ings,”*? and “the pre-war standard of profits.” 


STANDING.*# [§ 1] A. As Noun. In one of its 
senses the word has the meaning of relative position; 
degree; rank; social, professional, or eommercial 
reputation.*® 


Phrases: “Loss of standing in society,”*® and 
“standing of the man in the community.”’47 


[§ 2] B. As Adjective—l. In Reference to Physi- 
cal Position. Having an erect position; upright.*® 


Standing corn. Corn attached to the land and not 
eut.*? 


Standing wood. The term can apply only to 
trees;°° however, when there is nothing to indicate: 
that it is used in a more limited sense, it must be 
held to include all the trees—trees suitable for tim- 
ber as well as those fit only for fire-wood.°? 


Other phrases: “Growing and standing grain,’’®* 


[1923] 1 K. B. 252; Lawrie v. Woods, 
[1920] 2 Ir. 106, 113; Woodward v. 
Samuels, 89 L. J. K. B. 689, 690; 122 
EAE RepaNe SaGsde 


on Georgia see supra text and note 
oO. 


54 Ind. A. 


Samuelson y. State, 116 Tenn. 
470, 95 SW. 1012; 1017, 115 AmSR 
805. 

Myles Standish Mfg. Co. v. 
Champion Spark Plug Co., #382 Fed. 
961, 967. 


e904. 14 ©ranch GC. C. 619. 
19. Digges v. EPliason, supra. 
20. See also Standing § 2 


21. Ford v. Sutherlin, 2 Mont. 440, 
442 [cit Webster D.]. 

22. Clap v. Draper, 4 Mass. 265, 
266. 

23. Hill v. Hill, 113 Mass. 103, 105. 

24. Ford v. Sutherlin, 2 Mont. 440, 
442. 


25. Lowery v. Williams, 143 Miss. 
661, 109 So. 670. 


26. See cases infra this section. 


27. People v. Fisher, 144 Mich. 570, 
108 N.W. 280, 281. See also Criminal 
Law § 721. 


2s. -Burnett v. 
96 S.W. 1007. 


Aiding andi abetting see 
Law §§ 117-123. 


State, 80 Ark. 225, 


Criminal 


29. Standard: 

Testablished, of reasonable care see 
Evidence § 1859. 

Form of insurance policy see Fire 


Insurance § 49; Insurance § 212. 


Of handwriting for comparison see 
Evidence §§ 882-891. 


Use of water and water power gen- 
erally see Waters [40 Cyc 841-843]. 


33. Rives v. Holmes, 17 Ga. A. 496, 
87 S.B. 764, 765. 


In England see infra text and note 
9. 


34. Des Moines University v. Polk 
County Homestead, etc., Co., 87 Iowa 
36, 48, 53 N.W. 1080. 


35. Jones v. Federal Commissioner 
of Taxation [No. 2], 41 Austr. C. L. 
18, WS) alate 

36. Penn Steel Castings & Mach. 
Co. v. Wilmington Malleable Iron Co., 
17 Del. 337, 41 A. 2386, 237. 

37. Kenny v. Gillet, 17 A. 499, 70 
Md. 574, 578. 

[a] By giving a tea this name 
there is a plain implication that there 
are various grades of it, and that this 
is the “Standard” or best article of 
the kind. Kenny v. Gillet, 70 Md. 
574, 578, 17 A. 499. 

88. Macbeth-Evans Glass Co. v. L. 
E. Smith Glass Co., 23 F. (2d) 459, 
462. 

In reference to handwriting see 
Evidence §§ 882-891. 


39. Marchbank v. Campbell, [1923] 
1K. B. 245; Woodhead v. Putnam, 


42. Whitney v. Aronson, 21 Cal. A. 
$7 LS 0M POO. ZOts 


43. KF. & G. Hooper, Ltd. v. Fed- 
eral Comr. of Taxation, 31 Austr. C. 
IGRI Re Ke Pll 


44. As present 
“stand” see stand § 5 
45. Century D. 

46. Barnes v. Martin, 15 Wis. 263, 
270, 82 AmD 670. 


47. Gross v. State, 186 Ind. 581, 
117 N.B. 562, 564, 1 ALR 1151. 
48. Century D. 


49. State v. Helmes, 27 N. C. 364, 
365. 


participle of 


50. Strout v. Harper, 72 Me. 270, 
213% 
[a] Does not mean fuel.—The 


term cannot be used to mean fuel 
wholly or partially prepared for the 
fire. Strout v. Harper, 72 Me. 270, 
273. 

51. Strout v. Harper, supra. 

52. See Crops § 1 note 4 [c}. 

[a] It does not include grain cut 
and partially threshed see Ford v- 
Sutherlin, 2 Mont. 440, 442 
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“standing erop,’®* “standing grass,”>* “standing 


timber,”®® and “standing trees.”°° 
[§ 3] 2. In Reference to Permanency. 
nent; lasting; fixed.** 


Perma- 


Standing appropriation.°* One which sets apart 
a specified or unspecified and open amount of publi 
money or funds of the state revenue fund for ex- 
penditure for any purpose and makes that amount 
or some part of it available for use continuously and 
at a time more distant than the end of the second 
fiscal year after the session of the legislature at 
which such appropriation is made.°*® 


Standing army.°® A term said to mean no more 
than the regular army.®! 


62 


Other phrases: “Standing committee, and 


“standing law.” 

STANDUM ERIT PRESUMPTIONI DONEC 
PROBITUR IN CONTRARUM.‘* 

STANNARY COURT.®° 


STAPLE CROPS.**® Such productions of the soil 
as have an established and defined character in the 
commerce of the country.®* 


STARBOARD.** 
STARBOARD TACK.®? 


53. See Landlord and Tenant § 


1938 et seq. [a] 


jury, which charge was held proper). 
Among them are wheat, rye, 


STANDING—START 


STAR CHAMBER.”° 


STARE DECISIS. A Latin phrase’! meaning to 
follow precedent. *” 


STARE DECISIS, ET NON 
VERE." 

STAR PART. In theatrical parlance the term has 
been construed to mean the most conspicuous and 
dominant part in a play.** 

START. [§ 1] A. As Noun. Initial impulse or 
movement; first motion from a place; the beginning 
as of a journey or course of action;*® the commence- 
ment of an enterprise or undertaking.*® 


[§ 2] B. As Verb—1. Present Tense. To cause to 
begin to move; to cause to move; to give an initial 
impulse; to set going.77 Also to go forward; to 
move forward; to proceed.?* The word “start,” ex 
vi termini, includes “stop,” since a thing cannot start 
without a stop.*® 


Phrase: “Start forward.”®° 


[§ 3] 2. Started. As applied to a cotton gin the 
word has been construed to mean set at work.*? 


Phrase: “To be paid for when started.’’*? 
[§ 4] 3. Starting. Setting out upon a journey.** 
As applied to street car, the term may be regarded 


QUIETA MO- 


122 Wis. 534, 574, 100 N.W. 964; Maas 
v. Backman, 28 N. S. 504, 512. 


74. Nichols v. Wharton, Inc., 166 
INDYa Sa 50s oon 


54. Brown v. Wellington, 106 Mass. ]} oats, buckwheat, beans, corn, barley, 
SUS; s319: potatoes, etc. Keeran v. Griffith, 34 

55. Balkcom v. Empire Lumber Cal. 580, 581. 
Co., 91 Ga. 651, 654, 17 S.E. 1020, 44 68. See Collision § 1 text and notes 
AmSR 58; Erskine v. Plummer, 7 Me. | 84-86. 
447, 450, 22 AmD 216; Marion Coun- ae 
ty Lumber Co. v. Tilghman Lumber Pa See Collision § 1 text and note 
Co., 84S. C. 505, 66 S.H. 124, 125. ‘i 

70. See Court of Star Chamber 15 


Transfer of standing timber see 
Logs and Logging §§ 26-71. 


56. Nevels v. Kentucky Lumber 
Co., 108 Ky. 550, 552, 56° S.W. 969, 22 
KyL 247, 94 AmSR 388, 49 LRA 416; 
Shepard v. Pettit, 30 Minn. 119, 14 N. 


W. 511, 512; Drake v. Howell, 133 N. 
CG. 162, 1638, 45 S.E. 539. 

57. Century D. 

58. “Appropriation” 4 C. J. p 1458. 


59. State v. Iverson, 126 Minn. 110, 
147 N.W. 946, 947. 


60. Regular standing army gen- 
erally see Army and Navy § 34. 


61. Franklin F. Ins. Co. v. Com., 
10 Pa. 357, 360. 


[a] When used in connection with 
the word “enlist” it means no more 
than the regular army in contradis- 
tinction to a force ywomposed of vol- 
unteers. 
10 Pa. 257, 360. 


62. See Committee 12 C. J. p 150 
note 13. 
63. Attorney General v. Pelletier, 


240 Mass. 264, 134 N.E. 407, 413. 


64 See “Stabit presumptio donec 
probetur in contrarium” ante. 


‘65. See Court of Stannaries 15 C. 
WeaD 091s 

66. Crops generally see Crops 17 
(OL dle war Siysys 


67. Keeran vy. Griffith, 34 Cal. 580, 
581 (where the definition appears in 
the charge of the lower court to the 


Franklin F. Ins. Co. v. Com.,, 


Cr Jeep 69. 
71. Being the first two words of 


the maxim Stare decisis, et non quieta’ 


movere post. 


72. Diamond Plate Glass Co. v. 
Knote, 38 Ind. A. 20, 77 N.E. 954, 955. 
See Courts § 304. 


_{a] Fiat justitia ruat celum dis- 
tinguished.— Ellison vy. Georgia R. Co., 
87 Ga. 691, 696, 13 S.E. 809. 


“Piat justitia ruat colum’” 25 C. J. 
p 1086, 


“Res judicata” 
Courts § 305. 


73. A maxim meaning ‘To adhere 
to precedents, and not to unsettle 
things which are established.” 
Bouvier L. D. See Stare Decisis ante. 


[a] Applied in: Northwestern 
Forwarding Co. v. Mahaffey, 36 Kan. 
152, 158, 12 P. 705; Sparks v. Brown, 
46 Mo. A. 529, 534; White v. (Wabash 
Western Ra Co. 34 Mo. A520 (Cale 
kins v. Long, 22 Barb. (N. Y.) 97, 106; 
People v. Cleary, 13 Misc. 546, 553, 35 
N.Y-S. 588, ‘11 IN: ¥.Cr 2199): “People 
v. Brunswick Bd. of Excise, 13 Misc. 
537, 554, 35 N.Y.S. 659; Moore v. Ly- 
ons, 25 Wend. (N. Y.) 119, 142; Driggs 
v. Rockwell, 11 Wend. (N. Y.) 504, 507, 
Hill v. Atlantic, etc., R. Co., 143 N. C. 
539, 575, 55 S.E. 854, 9 LRANS 606; 
Peters Grocery Co. v. Collins Bag Co., 
V4A2S IN. °C. 7A ede Se Sat. VOOM Smith 
Table Co. v. Madsen, 30 Utah 297, 318, 
84 P. 885; Hall v. Madison, 128 Wis. 
132, 147, 107 N.W. 31; State v. Houser, 


distinguished see 


[a] “Sole star” synonymous.— 
apo v. Wharton, Inc., 166 N.Y.S. 
OL) Dies 


75. Webster New Int. D. [Knuck- 
ey v. Butte Electric R. Co., 41 Mont. 
314, 109 P. 979, 981]. 


76. Graw v. Manning, 54 Iowa 719, 
T2A5 Tt NEW 0: 


[a] Opposed to “finish.”—Webster 
New Int. b. [Knuckey v. Butte Elec- 
en R. Co., 41 Mont. 314, 109 P. 979, 


77. Webster! iNew) ‘Int; Dae [quer 
Knuckey v. Butte Electric R. Co., 
41; Mont.) 314, 09 2es 979 ose 


[a]. As to start a train.—Webster 
New Int. D. [quot Knuckey v. Butte 
Blectric R. Co., 41 Mont. 314, 109 P. 
979, 981]. 


78. Parlon v. Wells, 322 Mo. 1001, 
17 S.W.(2d) 528, 534. 


79. Peterson v. Metropolitan St. R. 
Co., 211 Mo. 498, 111 S.W. 37, 42. 


[a] An allegation that a street car 
“started” is, by necessary implication, 
an allegation that the car was sta- 
tionary at the time. Peterson v. Met- 
ropolitan St. R. Co., 211 Mo. 498, 111 
S.W. 37, 42. 


80. Parlon v. Wells, 322 Mo. 1001 
17 S.W.(2d) 528, 534. ; 


[a] Addition of adverb “forward” 
adds nothing in ordinary use and ac- 
ceptation of the verb “start.”  Par- 
lon v. Wells, 17 S.W.(2d) 528, 534. 


aye Lockhard v. Avery, 8 Ala. 502, 
82. Lockhard v. Avery, supra. 
83. Graw v. Manning, 54 Iowa 719, ; 


721, 7 N.W. 150. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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START—STATE 


not only as starting it from a position of absolute 
rest, but as accelerating. its motion from one very 
shght and practically imperceptible.’+ 


Starting to board car. The phrase must neces- 
sarily mean some movement or movements on the 
part of the intending passenger prior to grasping the 
handrail or setting foot upon the ear step.35 


Phrase: “Place of starting.”’® 
*STATE. [§ 1] A. As Noun.8? The word is de- 


fined, in its broad sense,** as the circumstances,*® or 
condition,®® of a being or thing at a given time;®! 


relation;°? status.93 


_ State of dependency.®* A present, existing rela- 
tion existing between two persons, where the one 
is sustained by the other, or relies on the aid of the 
other for his means of living.®® 


State of intoxication.°* The words are said to be 
of ordinary signification;®? and, although they do 
not require judicial definition in a prosecution for 
being found in such state,?* nevertheless the phrase 


[58 C.J.] 1319 


has been defined as the condition which inevitably 
follows from taking into the body, by swallowing or 
drinking, excessive quantities of intoxicating liq- 
uors;°” and the equivalent of drunkenness.1 


_ State of mind.? The expression is said to include 
in its general scope a temporary condition of feeling 
as well as a continuing condition, connoting a trait 
of character or disposition.® 


State of nature. A term, when applied to land, 
which used in contradistinetion to “residing upon 
or cultivating ;’’® and its converse is said to be “state 
of cultivation.’ 

Other phrases: “State of cultivation,’ “state of 
lawlessness,”* and “subject to the state of ac- 
count;”® also “state’s attorney,’ and “state’s evi- 
dence.’’!+ 

[§ 2] B. As Adjective. In the sense of a political 
entity or subdivision,!? the word is frequently used 
as an adjective.13 


State aid road. A road built at the joint expense 


R. S. O. (1914) ¢ 126 § 54(4), govern- 


84 Gunn v. United Rys. Co. of St. 
Bouis, 177 Mo. A. 512, 160 S2w. 540, 
543. 

85. Gunn v. United Rys. Co. of St. 
Louis, supra. 

Care required when passengers 
board or alight see Carriers §§ 1348-— 
1370. 

86. Railroad Commission of Tex- 
Boe ven enicaZo, KR. is & Gal. Co; 102 
ex woOos A ENO. W., COS, 196s 

87.. State as political entity or sub- 


division see States § 1. See also its 
adjective use in this sense infra § ae 


88. So said in State v. Inich, 55 
Mont. 1, 173 P. 230, 234. 
89. “Circumstance” and “circum- 


stances” 11 C. J. pp 767, 768. 

90. “Condition” 12 C. J. p 398. 

91. Webster Int. D. [quot State v. 
Inich, 55 Mont. 1, 173 P. 230, 234]. 
See Clark v. State, 53 Tex. Cr. 529, 111 
S.W. 659, 660 (defining ‘“‘state of in- 
toxication’”’). 

92. See Chicago, Wilmington & 
Franklin Coal Co. v. Industrial Com- 
mission, 329 Ill. 494, 160 N.E. 833. 

“Relation” 53 C. J. p 1185. 

83. Webster New Int. D. 

“Status” see 59 C. J. 

94. “Dependency” 18 C. J. p 554. 

95. Chicago, etc., Coal Co. v. Indus- 
trial Commn., 329 Ill. 494, 160 N.E. 
833 [cit Bauer v. Industrial Commn., 
$22 Ill. 165, 152 N.E. 590, 591 (where 
word “dependency” is said to imply 
this) ]. 

[a] “State of dependency” held not 
shown, so as to warrant award under 
Workmen’s Compensation Act § 7 
(Smith-Hurd Rev. St. [1927] ¢ 48 § 
144). Chicago, etc., Coal Co. v. In- 
dustrial Commn., 329 Ill. 494, 160 N.H. 
833. See Bauer v. Industrial Commn., 
322 Ill. 165, 152 N.B. 590, 591 (holding 
mere parentage or lineal relationship 
insufficient). 

96. See also Drunkards §§ 4, 6-17. 

“Intoxication” 33 C. J. p 802. 

97. Clark v. State, 53 Tex. Cr. 529, 
111 S.W. 659, 660. 

98. Clark v. State, supra. 

[a] Definition not required.—"The 
oe eee 


words é 
to be defined than the term ‘reason- 
able doubt’ or any other word ordi- 
narily found in our Penal Code, not 
having a fixed and definite legal sig- 
nificance.”’ Clark v. State, 53 Tex. Cr. 
529, 111 S.W. 659, 660. 


99. Clark v. State, supra. 


[a] Means more than mere drink- 
ing of intoxicants.—Clark v. State, 
pewMex, Cr5 29; tit Ss iWin 659%) 660: 


“Intoxicating liquor” see Intoxicat- 


ing Liquors § 1. 
Li Clark val stateywoo. Lex. Cr 529) 
111 S.W. 659, 660. 


[a] “Drunkenness” synonymous.— 


“The words, ‘drunkenness’ and ‘in 
a state of intoxication,’ are synony- 
mous terms and mean the one and 
the same thing prescribing a penalty 
for being drunk or found in a state 
of intoxication.” Clark v. State, 53 
Tex. Cr. 1529, 111 (SOW. 659, 660: 


“Drunkenness” see Drunkards- § 5. 
2. “Mind” 40 C. J. p 716. 


S. wState vi.) Iniehn +5) Mont.» l, Lis 
P. 230, 2384: 

[a] Remark of court concerning 
evidence of encounters preceding the 
fatal difficulty that the evidence “‘had 
nothing to do with the final trouble, 
excepting to show the state of mind 
of parties,” held not a comment on the 
weight of the evidence. State v. Inich, 
55 Mont. 1, 173 P. 230, 234. 

A. “Nature” 45, C. J: p3ge. 

5. McLeod v. McRae, 43 Ont. L. 34, 
44: Stovel v. Gregory, 21 Ont. A. 1 
142 (as used in Rey. St. c 111 § 
subs 4). See also Nature ‘45 C. J. 
397 text and note 22. 

6 Johnson v. Perley, 2 N. H. 56, 
57, 9 AmD 35. 

“State of cultivation” 
399 note 380 [b]. 

7 See! Cultivation 17 C. J. p..399 
note 30 [b]. 

8. Commonwealth v. Kelly, 230 
Ky. 122, 18 S.W.(2d) 953, 954 (con- 
struing phrase as used in venue stat- 
ute). 


Lie Cy deep 


9. Dodds v. Harper, 37 Ont. L. 37, 
41, 10 OntWN 201, 32 DomLR 22. 


fa] In Ontario Land Titles Act, 


are no more required 


ing land charges and making trans- 
fers thereof “subject to the state of 
account , between the chargor 
and the chargee”’ the phrase has been 
held to refer only to payments made 
to the chargee subsequent to the date 
of the charge and the failure of the 
chargee to pay the principal for which 
the charge was given held not binding 
upon his innocent assignee. Dodds v. 
Harper, 32 DomLR 22 (annotated), 37: 
Ont. L. 37, 41, 10 OntWN 201. 


10. See District and Prosecuting 
Attorneys § 1. 


11. See Criminal Law §8§ 65-67, 
1283-1463. ' 
12. See States § 1. 
13. See cases infra this section. 
State: 
Act, statute see, 


law, legislation, or 

Statutes 59 C. J. 

Agency, board, commission, or de- 
partment see States §§ 39-275. 

Agent see Corporations §§ 3960-3962 
(requirement that foreign corpora- 
tion appoint state agent or main- 
tain place of business); Insurance § 
144 (insurance agents for specified 
territory); States § 93 et seq. 

Aid see Pensions § 2 (state aid as pen- 
sion); Railroads §§ 96-114; Taxa- 
tion [37 Cye 884 et seq] (exemption 
from taxation as state aid). 

Attorney see Attorney-General 6 C, 

804; District and Prosecuting 
Attorneys 18 C. J. p 1294. 

Auditor see States §§ 138, 139. 

Bank see Banks and Banking §§ 6-16 
(control and regulation), §§ 18-26 
(organization, term, name, and 
place of business). 

Bonds see States §§ 411-424. 

Census see Census 11 C. J. p 70. 

Certificate: 

Of credit see States § 409. 

Of indebtedness see States § 402. 

To teacher see Schools and School 
Districts §§ 263-285. 

Comptroller see States § 147. 

Constable see Sheriffs and Constables 
§ 4 

Constitution see Constitutional Law 

67-174. 
Contract see States § 284 et seq. 
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of the state and the county.’ 
State charitable institution.*® 


mere physical infirmities ;'° 


penitentiary.*? 


State highway.1* Any road or highway designated 
as such by the commission or by law;1® and intend- 
ed to be under the exclusive dominion of state au- 


thority ;?° a public highway.?? 


State library”? is one that is open to the public 
and partly supported by moneys received as fees and 
from a percentage of certain fines.?® 


Convicts see Convicts § 1 text and 
note 6 

Corporation see Corporations. 

Corporation commission see Public 


Utilities § 68 et seq. 

Court see Courts 15 C. J. p 693. 

Debt or indebtedness see Constitu- 
tional Law §§ 612, 622; States § 350 
et seq. 

Election see Elections §§ 1-4. 

Funds see States §§ 373-380. 

Government see States § 89 et seq. 

Grant see Public Lands § 581 et seq. 

Institution see States § 273. 

Lands see Public Lands §§ 2, 
648. 

Laws as rules of decision in federal 
court see Federal Courts §§ 163- 
190. 

Legislature see Constitutional Law 
§§ 234-411; States § 42 et seq. 

Officers generally see States § 93 et 
seq. 

Papers as documentary evidence see 
Evidence § 902. 

Parliament see Dependencies, Colo- 
nies, and British Possessions § 3. 

Pauper see Paupers § 6 note 41 [d]. 

Power over interstate commerce see 
Commerce §§ 11, 18-15, 91-102. 

Practice in federal court under con- 
formity acts see Federal Courts §§ 
108-162. 

Prison see Prisons § 2. 

Property see Constitutional Law §&' 
834 €grant of use of state property 
as not within constitutional prohibi- 
tion); States § 276. 

Purposes as determining power to tax 
see Taxation [37 Cyc 719]. 

Reports see Reports 54 C, J. p 678. 

Supreme court in Australian common- 
wealth see Dependencies, Colonies, 
and British Possessions § 10. 

Taxing power and limitations there- 
of see Taxation [37 Cyc 717-726]. 

University see Colleges and Univer- 
sities § 

Waters see Navigable Waters § 20; 
Waters. 

Witness see Witnesses. 

14. De Witt County v. Greene, 320 

Ell. 491, 151 N.E. 372: 

“State road and county read’ see 

Highways § 1 text and notes 53-56. 


581-— 


15. See generally Charities 11 C. J. 
p 297. 
16. State v. Laramie County, 8 


Wyo. 104, 139, 55 P. 451. 


“Charitable ccrporations, associa- 


STATE 


been used to designate a law library, organized and 
maintained in a county, under a state statute.** 


It has been said 
that the term cannot be confined to an institution 
which is designed merely for the care of the poor 
and helpless, or the treatment of those suffering from 
but its meaning and 
intent is broader and may reasonably include a state 


the state.*° 


State religion.?° _to m 
the religion?* of some individual, or set of individu- 


als, taught and enforced by the state.?* 
State revenue.2* The current income of the state 


from whatsoever source derived which is subject to 
appropriation for public uses;*° the general funds of 


A phrase which is said to mean 


State tax.?! A tax®? assessed by a state board;** 
a tax imposed directly by the legislature upon all the 


taxable property of the state, the amount of which 


The term has 


tions, societies and institutions” see 
Charities § 9. 
17. State v. Laramie County, 8 
Wyo. 1045139, Bb) Petobe 
“Penitentiary” see Prisons § 3. 


18. “Highway” see Highways § 1. 
19. _Orezvon’ Es Ga BLediiiiey 588) § 
4425 [quot Barrett v. Union Bridge 
Con Le Ore SeGae2Z45 es 20 Srr sual 


See Armstrong v. Johnson Storage & 
Moving Co., (Colo.) 268 PB. 978, 979; 
Morton County v. Hughes Electric Co., 
53 N. D. 742, 208 N.W. 108, 110. 

[a] Designation necessazy.—“‘All 
roads or highways not so designated 
are not state highways.” Barrett v. 
Union Bridge Co., 117 Or. 566, 245 P. 
308, 311. 

[b] Similar definition.—‘‘Such 
highways as have been heretofore or 
shall hereafter have been designated, 
improved or constructed under the 
provisions of North Dakota L. 1917 
ch. 131 §§ 4, 5” Lquot Morton County 
v. Hughes Hlectrie Co., 53 N. D. 742, 
208 N.W. 108, 110]. 

[c] Held “state highway.”—(1) 
Bridge across the Missouri River and 
approaches thereto which were con- 
structed under the direction of the 
state highway commission held a 
“state highway” within L. (1919) ¢ 
141. Morton County v. Hughes Elec- 
tric Co., 53 N. D. 742, 208 N. W. 108, 
110. (2) “The streets of a city are 
highways of the state.” Armstrong v. 
Johnson Storage & Moving Co., 84 
Colo. 142, 268 P. 978, 979. 


20. Barrett v. Union Bridge Co., 
117 Or. 566, 245 P. 308, 311. See Mor- 
ton County v. Hughes Electric Co., 
53 N. D. 742, 208 N. W. 108, 110. 


[a] Purpose of designation.—‘It 
is clear that the Legislature intended 
to create within the state a system of 
public highways to be known as state 
highways, and to be under the exclu- 
sive dominion and control of the state 
highway commission, and to prohibit 
county courts from any dominion or 
control over them.” Barrett v. Union 
puge Co:, AU Or 5665 245 nbs esos) 


[b] Not under county supervision. 
—‘‘It therefore follows that such 
highway is not one ‘under the care and 
supervision’ of the board of county 
commissioners.” Morton County v. 
Hughes Electric Co., 53 N. D. 742, 208 
Ne Waele) 1502 


21. Cummins y. Pence, 174 Ind. 115, 
91 N.E. 529, 531 (where it is said: “All 
public highways being state high- 
ways, the state is the sole arbiter of 
the manner and conditions of their 
improvement, except as limited by 


is declared by that body, and the uses to which it 
is to be devoted fixed by it;?4 a tax levied directly 
by the state or by municipalities under express grant 


the Constitution’). 

“Public highway” see Highways § 1 
note 78 "Lol wie, Ld: 

22.) “Library? 93 ©. JapDaloes 

23. Little v. U. S., 104 F. 540, 541 
(within the meaning of the Tariff 
Act of 1897, par. 503, putting certain 
book on its free list). 

24. Maine Rev. L. c 55 [cit Little v. 
OT Se L044 .he e540 

25. Constitutional prohibition 
against establishment of religion see 
Constitutional Law §§ 450-456. 

26. “Religion” 53 C. J.p 1295. | 

27. Cincinnati Bd. of Education v. _ 
Minor, 23 Oh. St. 211, 249, 13 AmR 233 
(where, it is said: ‘‘Properly speak- 
ing, there is no such thing as ‘reli- 
gion of state’’’). 


23. “Revenue” 54 C. J. p 742. 
29. State v. Hackmann, 314 Mo. 33, 
282- S.W. 1007, 1011 [quot State v. 


Board of Regents of Teachers’ Col- 
lege, 305 Mo. 64, 264 S.W. 698, 700]. 


30. State v. Red River Valley Co., 
28 N. M. 94, 206 P. 695, 698. 


{a] Held state revenue.—Motor 
vehicle registration fees used in part 
to retire state bonds. State v. Hack- 
mann, 314 Mo. 33, 282 S.W. 1007, 1011. 


[b] Held not “state revenue.”— 
(1) Money received by regents of 
state teachers’ college under insur- 
ance policy as payment for loss by 
fire held not to be state revenue which 
under constitution should be paid in- 
to state treasury. State v. Board of 
Regents of Teachers’ College, 305 Mo. 
64, 264 S.W. 698, 700. (2) Tax of 
three mills on the dollar for con- 
struction and maintenance of public 
roads in the several counties and to 
meet allotments of federal funds un- 
der the Federal Aid Road Act, held 
not state revenue and c 168, L. (1919), 
authorizing and directing the coun- 
ties of the state to levy such tax, is 
not an act for the raising of ‘state 
revenue,” within Constitution, Art. 
VIII, § 2, which limits levies of tax- 
es for state revenue. State v. Red 
River Valley Co., 28 N. M. 94, 206 P. 
695, 697. 


_31. State taxing power see Taxa- 
tion [37 Cye 717-726]. 


32. “Tax” see Taxation [37 
706]. : a 
33. United New Jersey R., etc., Co. 


v. Baird, 75 N. J. L. 788, 7938, 69 A: 
472, 474. ae 


34. Society for Establishing Use- 
ful Manufactures y. City of Pater- 
son, 89 N. J. Law 208, 98 A. 44, 441. 


For later cases, developments and changes in the law see Aunotations, same title and section number, 


of power from the state;?® a tax payable into the 
The term has been said to include 
a tax which, if unpaid, becomes a debt due the state 
and is made a lien upon all the tangible property 
and franchises of a company in the state, an action 
at law or in equity being given the state for its col- 


state treasury.*° 


lection.?? 


Other phrases: “State and county taxes,”’?® “state 
“state deposits,’’?° 
ments,’’41 “state expense,”’*? “state farm,”’4? “State 
“State 
School,”*> “state magistrate,”#® “state papers,’*? 


civil service,”?® 


Hospital for the Insane,’ 


STATE 


[58 C.J.] 1321 


form state tax.’’5° 


[§ 3] C. As Verb—1. In Present Tense. 
in legal phraseology, the verb means to allege; to 
aver;°' declare as a matter of fact;®2 to explain 
particularly; to express the particulars of, in -writ- 
ing or in words; to make known specifically ;°° to 


As used 


narrate ;°* to place in mental view, or represent all 


“state docu- 


Industrial 


“state prison offense,’’#® “state service,’*® and “uni- 


[a] “Even though the legislature 
uses the municipal taxing machinery 
in the various political subdivisions 
of the state for its assessment and 
collection.” Society for Establishing 
Useful Manufactures v. City of Pat- 
ee: 89 N. J. Law 208, 98 A. 440, 

41. 


{b] Disposition of proceeds imma- 
terial. Act [1884] (P. L. p 142), for 
the taxation of railroad and canal 
property, held to impose a “state 
tax,” notwithstanding the tax is used 
only in part to carry on the state gov- 
ernment and maintain state institu- 
tions; a considerable portion of it be- 
ing required to be paid to the various 
taxing districts in which the real es- 
tate of the railroad and canal corpo- 
rations, other than the main stem, is 
located to be used for local purposes. 
United New Jersey R. & Canal Co. v. 
Baird. (ON) Js aw 88, 7935-69 A. 
472, 474. 


35. Com. vy. Southern Pac. Co., 154 
Ky. 41, 156 S.W. 865, 867. 


36. Com. v. Southern Pac. Co., su- 
pra; United New Jersey R., etc., Co. 
Vv. Baird, 75 N. J. Law 788, 793, 69 A. 
472, 474. 


[a] “Local tax” distinguished.— 
United New Jersey R., etc., Co. v. 
Baird, 75 N. J. Law 788, 793, 69 A. 472, 
474. 


{b] “School taxes” not included.— 
‘Tt is not intended . to em- 
brace school taxes which never reach 
the state treasury.” Com. v. South- 
pe Pac. Co., 154 Ky. 41, 156 S.W. 865, 

ts 


{c] “State and county tax” distin- 
guished.—Com. v. Southern Pac. Co., 
154 Ky. 41, 156 S.W. 865, 867. 


“Focal tax” 38 C. J. p 130 text and 
note 56. 


37. United New Jersey R., etc., Co. 
v. Baird, 75 N. J. Law 788, 7938, 69 A. 
472, 474. 


38. Com. v. Southern Pac. Co., 154 
Ky. 41, 156 S.W. 865, 867. 


[a] Held not to include school tax- 
es.—Com. v. Southern Pac. Co., 154 
Ky. 41, 156 S.W. 865, 867. 


“State taxes” distinguished see su- 
pra note 36 [a]. 


39. People ex rel. Werner v. Pren- 
dergast, 152 App. Div. 104, 136 N.Y.S. 
688, 689. 


40. Barber County Comrs. v. Fos- 
ter, 113 Kan. 180, 213 P. 1054, 1058. 
See also Depositaries § 42 et seq. 


[a]. “County deposits” held not 
state deposits, within the meaning 
of §§ 10955-10972, Gen. St. (1915). 
Barber County Comrs. v. Foster, 113 
Kan. 180, 213 P. 1054, 1058. 


41. James v. Cowan, 42 Austr. C. 
L. R. 305, 310; Griffin _v. South Aus- 
tralia, 36 Austr. C. L. R. 378, 385. 


42. State v. Donald, 160 Wis. 21, 
LSA INS Wess 3109. 
[a] Held “state expense.”—The 


cost of governmental reforestation 
and afforestation within limits stated 
in the opinion, and other activities 
within such limits provided for in the 
forestry legislation held “state ex- 
pense” within the meaning of section 
5, Art. VIIL, of the Constitution. 
State v. Donald, 160 Wis. 21, 151 N.W. 
331, 369, 372. 


43. State v. Henry, 87 Miss. 
40 So. 152, 155, 5 LRANS 340. 


[a] Farm leased by state held 
“state farm,” within Const. art 10, §§ 
223, 226, forbidding the leasing of 
convicts, and providing that the Leg- 
islature may place them on state 
farms and have them work thereon 
under state supervision, and may buy 
farms for that purpose. State v. 
Henny, 8% Miss: 125, 40) Soy 152; 155, 5 
LRANS 340. See also Convicts § 20. 


44. Bartling v. Wait, 96 Nebr. 532, 
148 N.W. 507, 509. 


[a] As referring to building.—‘“‘A 
reference to the ‘State Hospital for 
the sinsanes 0) ee OP ikemanstltu= 
tions, is usually understood to mean 
the building occupied by the institu- 
tion as distinguished from the man- 
aging body.” Bartling v. Wait, 96 
Nebr. 532, 148 N.W. 507, 509. 


45. Bartling v. Wait, supra. 


[a] Refers to building.—‘“‘A ref- 
erence to the ‘State Indus- 
trial School’ or like institutions, is 
usually understood to mean the build- 
ing occupied by the institution as dis- 
tinguished from the managing body.” 
Bartling v. Wait, 96 Nebr. 532, 148 
N.W. 507, 509. 


46. Goulis v. Stone, 
140 N.B. 294, 296. 


[a] Held within description.—Jus- 
tice of the Third district court of 
Eastern Middlesex held within the 
provisions of Rev. St. U. S. § 1014 (18 
USCA § 591), providing that offenders 
may, by any state magistrate, be ar- 
rested and imprisoned, or bailed, for 
trial before United States court. 
Goulis v. Stone, 246 Mass. 1, 140 N.E. 
294, 296. ' 


47. Griffin v. South Australia, 
Austr, GC. Li R. 378, 385. 


48. Middleby v. Effler, 118 F. 261, 
262, 55 CCA 355. 


49. Peo. v. Prendergast, 152 App. 
Div. 104, 136 N.Y.S. 688, 689; Trower 
y. Com., 32 Austr. C. L. R. 585, 590. 


[a] Statutory definition.—‘‘The 
‘state service’ shall include all such 
offices and positions in the service of 
the state or of any of its civil divi- 
sions except a city.” N. Y. Civ. Serv. 
L. (Consol. L. ¢ 7) § 2 subd (4) [quot 
Peo. v. Prendergast, 152 App. Div. 
104, 136 N.Y.S. 688, 689]. 


125, 


246 Mass. 1, 


36 


the circumstances of modification ;°° 
to represent fully in words;** to set down in de- 
tail;°°onineeross..2 
Synonyms and distinctions. 
the term may be used as the equivalent of or synony- 


to recite ;°° 


It has been said that 


[b] “City service” distinguish- 
ed.—Peo. v. Prendergast, 152 App. 
Div. 104, 136 N.Y.S. 688, 689. 


_[c]. “Commonwealth service” dis- 
tinguished.—Trower v. Com., 34 
Austr. ©. Le R-. 587, 590; 32) Austrae: 
L. R. 585, 590 (under Australian con- 
stitution). 


50. United New Jersey R., etc., Co. 
epee 75 N. J. Law 788, 794, 69 A. 
12, 5 


51. Century D.; Webster Int. D. 
[both quot Butts v. Long, 94 Mo. A. 
687, 692, 68 S.W. 754]; Standard D. 
[quot People v. Mercado, 59° Cal. A. 
GO209) Ee LOS lOsole 


“Allege” 2 C. J. p 1149. 
es 8 (Cho io) GYD: 


52. Standard D. [quot People v. 
ee Oy) Ozuly OA ER PADS) AER AOS, 


“Declare” 18 C€: Jip 29: 


et Chappell v. State, 71 Ala. 322, 


“Express”. see Express § 2. 


“Make known” see Make § 2 text 
and note 10. 


“Specifically” ante. 


54. Century D.; Webster Int. D. 
[both quot Butts v. Long, 94 Mo. A. 
687, 692, 68 S.W. 754]. 


rh Chappell v. State, 71 Ala. 322, 


56. Century D.; Webster Int. D. 
[both quot Butts v. Long, 94 Mo. A. 
687, 692, 68 S.W. 754]. 


“Recite”’ 53 C. J. p 548. 


57. Century D.; Webster Int. D. 
[both quot Butts v. Long, 94 Mo. A. 
687, 692, 68 S.W. 754]; Webster D. 
[quot People v. Mercado, 59 Cal. A. 
Oo PRO Tez, SHO eis 


[a] “Represent” compared.—Butts 
Hihene, 94 Mo. A. 687, 692, 68 S.W. 


“Represent” 54 C. J. p 683. 


58. Webster D. [quot People v. 
Mercado, 59) Calo Aw 6950209" Paes, 
LOS Cl es 


“Detail? 18°C. J. p 907: 
“Set down” see Set § 19. 


59. People v. Mercado, 59 Cal. A. 
69, 209' P. 1035, 1038; Utica v. Rich- 
ardson. 6 Hill (N. Y.) 300, 302 [both 
cit Webster D.]. 


[a] Not necessarily “in detail.”— 
“Wven according to Webster's defini- 
tion, the verb ‘state’ does not always 
means detail. It may mean to set 
down in gross.” People v. Mercado, 
59) (Cale Ace 69; 209 Be L035; 03:8. ao 
same effect Utica v.. Richardson, 6 
Enull "CNS ¥e)030057 31028 


“In gross” 28 C. J. p 828 text and 
notes 53-57. 
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mous with “econtain,”® and “refer.’’®? 
slik byvec Hecate Cece: 
hand it has been distinguished from “repeat,”®? and 


“show. 63 


Phrases: 


Ve eAdamS, wien dae 
813, 814. See also infra 


60. Leach 
547, 52 N. E. 
note 65. 


“Contain” 12 C, J. p 1311. 


61. People v. Mercado, 59 Cal. A. 
69, 209 P. 1035, 1038 [cit Utica v. 
Richardson, 6 Hill (N. Y.) 300, 302). 


{a] In statutes.—(1) In constru- 
ing statute governing actions on pen- 
alties and making it lawful “to de- 
clare generally in debt . stat- 
ing the section” of the act, by-law or 
ordinance under which the action is 
brought, the court said: “We are of 
the opinion that the word ‘stating’ 
must be understood aS synonymous 
with ‘referring.’’’ Utica v. Richard- 
son, 6 Hill (N. Y.) 300, 302. (2) Pen. 
Code § 954, declares that if an infor- 
mation charges two or more offenses, 
under separate counts, defendant may 
be convicted of any number of of- 
fenses charged, and “each offense on 
which defendant is convicted must be 
stated in the verdict,’ and where a 
verdict found defendant not guilty 
on a first count and “guilty as charg- 
ed in the second count,” it was held 
not objectionable in that it only re- 
ferred to the count without describing 
the offense. People v. Mercado, 59 
Cal. 'A. 69, 209 P. 1035, 1037. 


“Refer” 53 C. J. p 668. 


62. See Redding v. South Carolina 
RiiCos 5S: (Ci 67, 69 


{a] “Stating the evidence means 
more than repeating it.” Redding v. 
Seuth Carolina R./Co., 5S. Cs 67; 69. 


63. -Meadow Valley -Min. Co. v. 
Dodds, 7 Nev. 143,-148, 8 AmR 709; 
Spalding v. Spalding, 3 HowPr (N. 
Y.) 297, 301, 1 CodeRep 64; Chapin v. 
State, 107 Tex. Cr. 477, 296 S.W. 1095, 
1099. 


[a] “State” and “show.’—(1) 
“Are not synonymous.” Chapin v. 
State, 107 Tex. Cr. 477, 296 S.W. 1095, 
1099. (2) “The words 6 have 
a different legal signification.” 
Spalding v. Spalding, 3 HowPr (N. 
Wo \s2 97.0. 301.0 ee CodeRepi 64: (3) 
“There is an obvious and material 
distinction between showing a fact 
and stating it.” Meadow Vailey Min. 
Co. v. Dodds, 7 Nev. 1438, 148, 8 AmR 
709. (4) “In the one case satisfacto- 
ry proof may be required; in the oth- 
er, the mere recital of the fact is suf- 
ficient.” Meadow Valley Min. Co. v. 
Dodds, supra. (5) ‘‘Stating’ a case 
to be within the purview of a stat- 
ute is simply alleging that it is while 
‘showing’ it to be so, consists of a 
disclosure of the facets which bring 
it within the statute.” Spalding v. 
Spalding, supra. 


{b] In affidavit applying for 
search warrant.—Pen. Code (1925) art 
691, requiring that affidavit for war- 
rant to search private dwelling for 
intoxicating liquors “show” that res- 
idence is place where intoxicating liq- 
uor is sold or manufactured held not 
satisfied by affidavit stating that af- 
fiants had grounds for believing, and 


“State the testimony;”®* and “states 
facts;”°° also “stating an aceount,’”°® “stating the 
evidence,’’®* and “ ‘stating’ the section. 

[§ 4] 2. Stated—a. In General. “Stated,” the past 
tense of “state,” signifies recited, 
been said that the term may be used as synonymous 


STATE 


On the other 


Phrase: 


verdict.” 7? 


2968 


told.°® It has 


did believe, ete. Chapin v. State, 107 
Tex. Cr. 477, 296 S.W. 1095, 1099. 


“Shew” ante p 702. 


64. Redding v. South Carolina R. 
Cos: S216. 167, 69) (construing the 
phrase as used in Const. art IV § 
26). z 

65. Leach v. Adams, 21 Ind. A. 547, 
52 N.E. 813, 814. 


[a] “Contains” equivalent.—In 
sustaining demurrer alleging that 
“complaint ‘does not contain facts 
sufficient to constitute a cause of ac- 
tion,’ the court said: “The word ‘con- 
tains’ is a substantial equivalent for 
the words ‘states facts’ used in the 
statute.” Leach v. Adams, 21 Ind. A. 
547, 52 N.E. 813, 814. 


66. See Accounts and Accounting 
§§ 249-406. See also Agency § 404; 
Bankruptcy § 384; Executors and Ad- 
ministrators §§ 2445-2481; Guardian 
and Ward § 368; Insane Persons § 
402; Insolvency § 138; Justices of 
the Peace § 9; Receivers §§ 593-606. 


67. Redding v. South Carolina R. 
CorL by Ss CP64,, 695 


“Means more than repeating 
it.-—“It includes the idea of placing it 
in its logical relation to the proposi- 
tions which it is to support or con- 
tradict.”” Redding v. South Carolina 
Rea Cor, _baS:- GC. 6%) 69: 


68. Utica v. Richardson, 6 Hill (N. 
Y.) 300, 302. 


[a] “Stating the section” of an 
act or ordinance: (1) Held synony- 
mous with “referring,” and a refer- 
ence to the section ‘by number held 
sufficient. Utica v. Richardson, 6 
Hill (N. Y.) 300, 302. (2) Held not 
to require setting out “the substance 


or contents of the section.” Utica v. 
Richardson, supra. 

69. Dewey. v. Campau, 4 Mich. 
565, 567. 

70. Chappell v. State, 19 Ala. A. 


648, 100 So. 75, 76. 


[a] In verdict.—(1) Verdict find- 
ing defendant guilty ‘as stated,” in- 
stead of “as charged,’ in indictment, 
held sufficient to support judgment of 
guilt. Chappell v. State, 19 Ala. A. 
648, 100 So. 75, 76. (2) “The words 
‘stated’ and ‘charged’ are interchange- 
able, and may be termed as being 
synonymous, when used in this man- 
ner.”’ Chappell v. State, supra. 


“Charged” 11 C. J. p 293. 


71. Dewey v. Campau, 4 Mich. 565, 
567. But see Hunter v. Davis, 128 
Iowa 216, 218, 103 N.W. 373 


{a] In deed by squaw.—Notary’s 
certificate on deed by Indian squaw, 
executed pursuant to statute requir- 
ing deed by married woman to be ac- 
knowledged “separately and apart 
from her husband,’ held defective, 
the court saying: “The certificate of 
the notary publie - is manifestly 
defective. It does not appear .. , 
{the squaw] ever acknowledged the 


with “charged ;”7° 
equivalent to “acknowledged.’’*? 


“Bach offense . . . must be stated in the 


[§ 5] b. As Participial Adjective. ject 
“stated” does not oceur in some of the earlier diction- 
aries;7® but it does in later ones;** and its defini- 
tion is established; fixed;7> not occasional; oceur- 
ring at regular times; regular;*® settled.’* 


but it cannot be regarded as 


The adjective 


deed, upon her examination. The of- 
ficer merely certifies that she ‘stated, 
through the said interpreter,’ etc. 
The word ‘stated’ cannot be regarded 
as . equivalent to acknowledged.” 
Dewey v. Campau, 4 Mich. 565, 567. 


“Acknowledge” 1 C. J. p 738. 


72. People v. Mercado, 59 Cal, A. 


69, 209 P. 1035, 1037. 
: 73. Zulich v. Bowman, 42 Pa. 83, 
(- 

[a] “Does not occur in Bailey’s 


Dictionary nor in Johnson’s except in 
quotations under the verb ‘to state,’ 
nor in the Critical Pronouncing Dic- 
tionary, published at Burlington by 
D. Allinson & Co.” Zulich v. Bow- 
man, 42 Pa. 83, 87. 


74. Zulich v. Bowman, supra. 


fa] “It is in Webster.’—Zulich v. 
Bowman, 42 Pa. 83, 87. 


75. Webster D. [quot Peo. v. Tut- 
hill, 31 N. Y. 550, 560; Zulich v. Bow- 
man, 42 Pa. 83, 87 (quot Hanson y. 
Chicago, etc., R. Co., 32 Wyo. 337, 232 
P. 1101, 1104)]; Mullen v. Erie Coun- 
ty, 85 Pa. 288, 291, 4 WklyNC 502, 27 
AmR 650 [quot Wood v. Moore, 1 
Chest. Co. (Pa.) 265, 266]. See State 
v. Barnes, 3 So. 433, 24 Fla. 29, 32 (as 
applied to salary); Zangerle v. State, 
115 Ohio St. 168, 152 N.E. 658, 659 
(in defining ‘‘stated times’). 


jar nes Nees see Establish §§ 11, 


“Fixed” see Fix § 2. 


76. Webster D. [quot Peo. v. Tut- 
hill, 31 N.Y. 550, 560; Zulich vy. 
Bowman, 42 Pa. 83, 87 (quot Hanson 
v. Chicago, ete. R. Cos 32 Wyomesst 


232 P. 1101, 1104)]; Mullen v. Erie 
County, 85 Pa. 288, 291, 4 WklyNC 
502, 27 AmR 650 [quot Wood’ w 


Moore, i Chest. Co. (Pa.) 265, 266). 
“Occasional” 46 C. J. p 893. 


“Occurring” 46 C. J. p 900 text and 
notes 20, 21. 


“Regular” Coe iD Revose 


77. Webster D. [quot Peo. vy. Tut- 
hill, 31 N. Y. 550, 560; Zulich v. Bow- 
man, 42 Pa. 83, 87 (quot Hanson v. 
Chicago, etc., R. Co., 32 Wyo. 337, 232 
P. 1101, 1104)1; State v. Illinois Cent. 
R. Co., 246 Tl. 188, 92) N.S igl4s 837 
{quot Mayr v. Nelson, Chesman & Co., 
195 Ill. A. 587, 604]. See MecDow v. 
Brown, 2S. C. 95, 105. 


[a]. As applied to accounts: (1) 
“The terms ‘stated’ and ‘settled’ ac- 
counts are sometimes used as equiva- 
lent expressions.” State v. Illinois 
Cent. R. Co., 246 Ill. 188, 92 N.B. 814, 
837 [quot Mayr v. Nelson, Chesman & 
Co;, 195 “Tl. A. 587,604.01) G20 “saa 
account is deemed settled when pay- 
ment has been made upon it. When 
there has been an adjustment and 


ro 


do 


balance struck, but no payment made, ~ 


it is treated as stated merely.” Me- 
Dow v. Brown, 2 C..95, 105° [cit 
Story Eq. Jur. § 798]. See also Ac- 
counts and Accounting § 249 et seq. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


7 


ink. tn Alona “ SL plan ectabhe etna idendsa te chanap<aphpeil tansy tt ficaget 


Stated capital.7’ 


fixed by contract are so styled.*! 
Stated times. 


in operation or occurrence.§? | 


“Settled” see Settle § 8. 


eh “Capital” see Corporations § 
79. State v. Becker, 320 Mo. 908, 


SEV. (2d). 9.0, 9 Ua. 


[a] In discussing application of 
constitutional provision, the court 
said: “Corporations issuing shares 
without par value had not come into 
vogue in 1875. The new nomenclature 
employed by them, such as ‘stated 
capital,’ could not therefore have been 
in their minds when they phrased § 
QOL ieart. 1022 State v. Becker, 
320 Mo. 908, 8 S.W.(2d) 970, 972. 


[b] “Capital stock” compared and 
distinguished.—‘“‘While ‘capital stock’ 
and ‘stated capital’ have many attri- 
butes in common in delimiting the 
rights and obligations existing be- 
tween the corporation and its share- 
holders on the one hand and the cor- 
poration and its creditors on the 
other, they are by no means the same 
thing.” State v. Becker, 320 Mo. 908, 
8 S.W.(2d) 970, 972. 


“Capital stock’? see Corporations 
499. 


80. See also Damages §§ 31, 44, 
231-267. 
; 81. Zulich v. Bowman, 42 Pa. 83. 
87. 

{a] Also styled “liquidated” or 


“stipulated” damages.—Zulich v. 
Bowman, 42 Pa. 83, 87. 


“Liquidated damages” see Damages 
ile 
“Stipulated damages” see Damages 
44, 
g2. Zangerle v. State, 115 Ohio St. 


168, 152 N.E. 658, 659. 


83. New English D. 
gerle v. State, supra]. 
Barnes, 24 Fla. 29, 32, 


{quot Zan- 
See State v. 
3 So. 433 (ap- 


plied to salary paid at “stated 
times’’). 

g4. Century D. [quot Zangerle v. 
State, 115 Oh. St. 168, 152 N.E. 658, 


659]. See State v. Barnes, 3 So. 433, 
24.Fla. 29, 32 (applied to salary paid 
“at stated times’’). 

“Regularly” 53 C. J. p 1178. 

85. New English D. [quot Zan- 
gerle v. State, 115 Oh. St. 168, 152 
N.E. 658, 659]. 

g6. Century D. 
State, supra]. 

“Recular intervals” see Regular § 
Lt, 

87. New English D. [quot Zan- 
gerle v. State, 115 Oh. St. 168, 152 
N.E. 658, 659]. 

“Occurrence” 46 C. J. p 900. 

“Operation” 46 C. J. p 1118. 

88. See Accounts and Accounting 
§§ 249-406. 

89. Zulich v. 


[quot Zangerle v. 


Bowman, 42 Pa. 83, 


One of the terms of the com- 
paratively new corporate nomenclature, which has 
been defined as the capital with which a corporation 
issuing shares without par value begins business, in- 
creased by any net additions thereto, or diminished 
by any net deductions therefrom.7® 


Stated damages.*° In legal phraseology, damages 


It is said that lexicographers all 
agree upon the definition of the term,’? which is: 
fixed ;** given regularly ;%* not occasional or fluctu- 
ating ;*° occurring at regular intervals;** regular 


STATE—STATED DAMAGES 


business,’’?® 


Other phrases: 
stated meetings,”®® “case stated,”®® “places of ‘stat- 
ed worship,’ ”?®! “stated and ordained minister,”?? 
“stated attendance,”®* “stated attendant on divine 
worship,”®* “stated cash value,”®® “stated hours of 
“stated meeting,’ 
ship,”°®* “stated salary,”®® “stated supply,” and 


[58 C.J.] 1823 


t 


“Account stated,”s8 “annual and 


97 


“stated publie wor- 


“stated times for worship.’”? 


87. 


[a] “Are regular meetings, within 
the. meaning of the School Law.” 
Zulich v. Bowman, 42 Pa. 83, 87. 


90. Frati v. Jannini, 226 Mass. 430, 
115 N.E. 746, 747; Zulich v. Bowman, 
42 Pa. 83, 87. 


91. Mullen v. Erie County, 85 Pa. 
288, 291, 4 WklyNC 502, 27 AmR 650 


[quot Wood v. Moore, 1 Chest. Co. 
(Pa.) 265, 268]. 
[a] Held not “regular place of 


‘stated’ worship,” so as to be entitled 
to tax exemption: (1) An unfinished 
structure, called a cathedral, and in- 
tended for future use as such, but in 
which services had never been regu- 
larly held. Mullen v. Erie County, 
85 Pa. 288, 292, 4 WklyNC 502, 27 
AmR 650. (2) Parsonage in which 
religious services, such as baptisms, 
confessions, marriages, masses are 
occasionally held or performed. 
wood v. Moore, 1 Chest. Co. (Pa.) 265, 
266. 


92. Ligonia v. Buxton, 2 Me. 102, 
108, 11 AmD 46 [cit Com. v. Spooner, 
erick, Masse 235, 23.600 


93. People v. Tuthill, 31 N. Y. 550, 
560. 
[a] “It is attendance of a particu- 


lar nature or character. The term 
‘stated’ is used to characterize the na- 


ture or kind of attendance.” Peo. v. 
Tuthill, 31 IN. ¥. 550,560. 
[b] “Mere attendance” distin- 


guished.—‘‘It [stated attendance] is 
obviously something more than mere 


attendance.” Peo. v. Tuthill, 31 N. Y. 
550, 560. 
94. Peo. v. Tuthill, supra. 


“One who attends statedly 
{that is] regularly at certain 
Peo. v. Tut- 


[a] 
times, not occasionally.” 
hill ode Newb D0, 560. 


[b] “Irregular and occasional at- 
tendants”’ distinguished.—Peo. v. 
Tuthill, 31 N. Y. 550, 560, 561. 


“Statedly” post. 


95. State v. Weigle, 
168 N.W. 385, 389. 


[a] Used in Trading Stamp stat- 
ute.—The provision of L. (1917) ¢ 
480 § 1 (St. [1917] § 1747m), that a 
profit-sharing coupon shall have a 
“stated cash value” held not violated, 
where: the coupon designates the 
amount of the sale, and states the 
redemption allowance as ‘a certain 
percentage thereof. State v. Weigle, 
168 Wis. 19, 168 N.W. 385, 389. 


[b] Coupon held to show “stated 
cash value.’—State v. Weigle, 168 
Wis. 19, 168 N.W. 385, 389. 


96. Webster D. [quot Peo. v. Tut- 
hill, 31 N. Y. 550, 560; Zulich v. Bow- 
man, 42 Pa. 83, 87 (quot Hanson v. 
Chicago, etc., R. Co., 32 Wyo. 337, 232 
P. 1101, 1104)}]; Mullen v. Erie Coun- 
ty, 85 Pa. 288, 291, 4 WklyNC 502, 27 


168 Wis. 19, 


STATED ACCOUNT. 
STATED CAPITAL.‘ 
STATED DAMAGES.* 


AmR 650 [quot Wood v. Moore, 1 
Chest. Co. (Pa.) 265, 266 (all cases 
using the phrase to illustrate mean- 
ing of “‘stated’’)]. 


97. Zulich v. Bowman, 42 Pa. 83, 
87; Spiritual & Philosophical Temple 
v. Vincent, 127 Wis. 93, 105 N.W. 1026, 
1029; Hanson v. Chicago, B. & Q. R. 
Co., 32 Wyo. 337, 232 P. 1101, 1104. 


[a] As used in regulations of rail- 
road employees’ relief fund.—(1) “A 
‘stated meeting’ is one held at regu- 
lar intervals in accordance with a. 
standing rule of the committee.” 
Hanson v. Chicago, B. & Q. R. Co., 32 
Wyo. 337, 232 P. 1101, 1104. (2) Such 
regulations providing for the hearing 
of appeals at ‘‘stated meetings” held 
reasonable. Hanson v. Chicago, B. & 
Q: R. Co., supra. 


[b] In case of factional disturb- 
ance.—(1) Rev. St. (1898) § 1990, pro- 
vides that members of any church 
which shall have been organized .in 
the state, and which at the time main- 
tains regular worship, may, after due 
public notice at some ‘‘stated meet- 


ings organize a corporation for 
religious, charitable, or educational 
purposes. Where there was a fac- 


tional disturbance, and a part of the 
members of the church held a meet- 
ing at the church edifice, and another 
part held a meeting at a residence, 
the meeting held at the regular home 
or edifice of the society was held to 
be a “‘stated meeting” in the statu- 
tory sense, whether attended and sup- 
ported by a majority or minority of 
the members, and it was not essential 
to the organization of a corporation 
that the notice given at such “stated 
meeting” be also given at the resi- 
dence where the other meeting was 
held. Spiritual & Philosophical Tem- 
ple v. Vincent, 127 Wis. 93, 105 N.W. 
1026, 1029. (2) ‘‘As between the two, 
the latter was the irregular and the 
former the regular meeting.” Spir- 
itual & Philosophical Temple v. Vin- 
cent, supra. 

98. Mullen v. Erie County, 85 Pa. 
288, 292, 4 WklyNC 502, 27 AmR 650. 


99. Webster D. [quot Zulich v. 
Bowman, 42 Pa. 83, 87 (quot Hanson 
v. Chicago, ete., R. Co., 32 Wyo. 3387, 
232 P. 1101, 1104)]; State v. Barnes, 


24 Fla. 29, 32,:3 So. 433. 

[a] “Compensation fixed, estab- 
lished.”—-State v. Barnes, 24 Fla. 29, 
32, 3 So. 433. 

{[b] “‘Per diem’ compensation is 
a ‘stated salary.’ ”’—-State v. Barnes, 
24 Fla. 29, 32, 3 So. 4338. 


“Salary” 54.C. J. p 1120. 


1. See Religious Societies § 76. 

2. Peo? ve. Luthill, (3h IN] Yeuro5es 
560. 

3. See Accounts and Accounting § 


249 et seq. 
4. See State ante §'5 notes 78, 79. 
5. See State ante § 5 note St. 


1324 [58 C.J.] 


STATEDLY.® Not occasionally; regularly at cer- 


tain times.’ 


*STATEMENT.® 


per.® 


In legal parlance, the term ordinarily is used as 
meaning an allegation; a declaration of matters of 
The term has come to be used ot a variety 
of formal narratives of facts, required by law in 
various jurisdictions as the foundation of judicial 


fact.?° 


6. See also State §§ 4, 5. 


7 Webster D. [quot Peo., v. Tut- 
hill, 31 N. Y. 550, 560]; Mullen v. Erie 
County, 85 Pa. 288, 291, 4 WklyNC 
502, 27 AMR 650 [quot Wood vy. Moore, 
1 Chest. Co. (Pa.) 265, 266]. 

8. Statement: 

As defamation see Divorce § 163; 
Libel and Slander 36 C. J. p 1134. 
As evidence see Assignments for Ben- 

efit of Creditors §§ 84-86; Bastards 

§ 12; Criminal Law §§ 1243-1282; 

Evidence §§ 166-509; Witnesses [40 

Cyc 2687-2764]. 

Hstoppel §§ 116-203. 
False or fraudulent see Accord and 

Satisfaction § 104; Aliens § 170; 

Banks and Banking §§ 194, 195, 465, 


588; Cancellation of Instruments 
§§ 24-34; Compositions with Credi- 
tors §§ 73-83; Compromise and 


Settlement §§ 45, 46; Corporations 
§§ 874-887; Exchange of Property 
§§ 14, 29; False Pretenses §§ 17-— 


25: Korgery 26 C. J. p. 893, Praud 
§§ 8-27, 94; Notaries § 47; Perjury 
§§ 11-18; Release § 37. 


For purpose of: 

Appeal see Appeal and Error §§ 641, 
803, 863, 1096, 1496, 1504, 1569, 
1583, 1729, 1782, 1824, 1980, 2058, 
2067, 2124; Criminal Law §§ 3329, 
3337, 3422, 3474, 3492; Justices of 
the Peace §§ 486—510. 

Assignment see Assignments for 
Benefit of Creditors § 30. 

Renewal of see Chattel Mortgages 
§§ 238-240. 

Taxation of costs see Costs § 424. 
Motion to make more definite or cer- 
tain see Pleading §§ 1030-1037. 

Obscene see Obscenity §§ 10-15. 

On opening by prosecution see Crimi- 
nal Law §§ 2225-2227. 

Profane see Profanity 50 C. J. p 635. 

To mercantile agency see Fraud § 94. 

Unsigned statement as to candidate 
see Elections § 449. 

Statement of: 

Accusation see Criminal Law §§ 505, 
506; Indictments and Informations 
§§ 170-311. 

Adulteration, imitation, or suhstitute 
see Adulteration § 13; Food § 28. 

Agency § 72. 

Amount: 

Generally see Bills and Notes § 
1132; Bonds § 14; Chattel Mort- 
gages § 108; Sales § 983. 

Due and nature of claim in notice 
of sale see Mortgages § 1393. 

For renewal see Chattel Mortgages 
§§ 238-240. 

Assignee or trustee see Assignments 
for Benefit of Creditors § 394; 
Bankruptcy § 576; Insolvency § 
138. 


[§ 1] A. In General. 


of stating, reciting, or presenting, verbally or on pa- 


STATEDLY—STATEMENT 


The act 
by him.'? 


Other phrases: é 
“relied on such statements and representations, 
“statement filed as provided in the section,”?® “state- 
ment in a public journal,”!? “statement of the ac- 
cused,”!® “statement of the evidence approved and 


Cause for discharge see Master and 
Servant § 90. 

Cause of action see Justices of the 
Peace §§ 229, 545; Pleading 8§ 
140-170. 

City officers as to fiscal management 
see Municipal Corporations § 4109. 


Claim see Assignments for Benefit of 
Creditors §§ 448-449; Copyright 
and Literary Property § 167 et seq; 
Counties § 363; Executions § 516; 
Executors and Administrators §§ 
985-1009, 1768-1773; Exemptions 
§§ 241-244; Homesteads §§ 420- 
426; Insolvency § 183; Landlord 
and Tenant § 1387; Mines and Min- 
erals §§ 216--232, 854-868; Munici- 
pal Corporations § 4638; Patents §§ 
161-169, 349-363; Public Lands § 
124; Receivers § 392; Schools and 
School Districts § 921. 

Consideration see Bills and Notes §§ 
261-263; Contracts § 240. 

Corporation see Carriers §§ 993, 1009; 
Corporations §§ 2010-2027, 2337— 
2346. 

Counsel on trial de novo see Justices 
uf the Peace § 571. 


Counterclaim see Pleading § 1030. 


Date see Bills and Notes § 188; Bonds 
§ 16; Contracts’ § f32: 


Defense see Pleading §§ 202-225. 
Grounds for: 
Amendment see Pleading § 731. 


Appeal see Appeal and Error §§ 
ee Justices of the Peace 
§ 467. 


Arrest of judgment see Criminal 
Law § 2816; Judgments § 171. 


For new trial see Appeal and Error 
§§ 1540, 1646; Criminal Law §8§ 
Se eal New Trial §§ 308— 

Motion to make more definite and 
certain see Pleading §§ 1035, 
1075. 

Service by publication see Process 
§§ 167-173. 

Striking out evidence see Criminal 
Law § 2199. 


Juror, on application for 
see Criminal Law § 2736. 


Justice of peace on appeal see Jus- 
tices of the Peace § 487. 


Lien see Carriers § 730; Liens § 30; 
Logs and Logging § 178; Meehan- 
ics’ Liens §§ 199, 201-314; Rail- 
roads §§ 635-639. 


Loss under insurance policy see Acci- 
dent Insurance §§ 181-194; Credit 
Insurance §§ 16, 17; Fire Insurance 
§§ 469-491; Health Insurance § 8; 
Insurance § 664; Life Insurance §§ 
309-316; Live Stock Insurance § 20; 
Marine Insurance §§ 469-473; Mu- 
tual Benefit Insurance §§ 183-188. 


Mercantile Agencies § 11. 


Opinion see Evidence 
Judges § 168. 


new trial 


§§ 588-831; 


or official proceedings. 


Statement of fact.'” 
of his recollection of things observed and perceived 


3,11 


The testimony by a witness 


“Acreed statement of facts,”** 
15 


Prosecutrix see Bastards § 116; Rape 

§§ 88, 89 
Question or proposition to be voted 

on election ballots see Elections § 

178. 

Receiver see Receivers §§ 593-606. 
Result of election see Elections § 261. 
Seller of goods: 

Constituting warranty see Sales §8§ 

681-687. 
Raising implication of warranty see 
Sales §§ 701-707. 
Service of process see Process § 270. 
The case see Appeal and Error § 1812; 

Criminal Law §§ 3493-38495. 
Witness see Criminal Law §§ 1116-— 

1121, 1451; Evidence §§ 3238-509: 

Witnesses. 

9. Webster D. [quot Montague v. 
Thomason, 91 Tenn. 168, 173, 18 S.W. 
264]; Harrison v. State, 112 Oh. St. 
429, 147 N. E. 650, 654. 

[a] “Representation” 
mous.—Brignac vy. Pacific Mut. 
Ins. Co. of California, 112° La: 
36 So. 595, 601, 66 LRA 322. 

[b] “Declaration” distinguished. 
—Dixon v. Sturgeon, 6 Serg. & R. 
(Pa.) 25, 28. 


10. Black L. D. [quot Rodriguez 
v. Hermanos, 13 Porto Rico 344, 348]. 


11. Black L. D. [quot Rodriguez y. 
Hermanos, supra]. 

12. Statement of facts: 
Generally see Appeal and Error §§ 


1786-1811, 1729, 1957; Criminal 
Law §§ 921, 1532, 3435-3438; HEvyi- 


synony- 
Life 
574, 


dence § 611; New Trial §§ 308-326; 
Stipulations. 
Distinguished from inferences’ or 


opinion evidence see Criminal Law 
§ 1532; Evidence §§ 611-650. 

Essential to service by publication 
see Process §§ 140-176. 


For submission to court see Submis- 
sion of Controversy 59 C. J. 


13.. Lipscomb v. State, 75 Miss. 
559, 590; 23 So: 210, 230: 


14. Frati v. Jannini, 226 Mass. 430, 
115 N.E. 746, 747; Longmeyer v. Law- 
rence, 50 Okl. 457, 150 P. 905. + 


Agreed statement of facts 
ly see Stipulations 59 C. J. 


15. Stewart v.. Douglass, 148 Cal. 
511, 83 P. 699, 701. 


16. Walker v. Walker, 119 Mo. A. 
503, 96 S.W. 418, 419. 


17. Hopt v. Utah, 120 U. S. 430; 
435, 7 S.Ct. 614, 30 L. ed. 708; People 
Aon ek 11 Utah 241, 273, 39 Pp 


18. Rex v. McClain, 8 Alta. L. 73, 
76, 23 DomLR 312, 316, 23 CanCrCas 
ny 30 WestLR 388, 7 WestWkly 


general- 


*By CAROLAN JEFFERSON WALSH (Statement). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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filed by the judge,’® “statement of the facts con- 
stituting the violation charged,”2° “statement of the 
transaction which gave rise $6 the instrument, PE 
‘statement specifically pointing out.’’? 


and. ‘ 


[§ 2] B. In Accounting.?% 
tailed presentation.?4 


Phrases: 


ed or the nieeriale furnished.”27 
*STATE OF CULTIVATION.2& 
STATE OF DEPENDENCY.29 


19. Enpley et al. v. eo onnels (Tex. 
Civ. A.) )L52 Sow. 741, 


On trial, not under aa see Crimi- 
nal Law §§ 2142-2148. 


20. Fiedler v. Moss, 287 F. 934, 
935. 
21. R. S. Howard Co. v. Interna- 


tional Bank of St. Louis, 198 Mo. A. 
284, 200 S.W. 91, 93. 


22. State v. Second Judicial Dist. 
Court, in and for Washoe County, 
(Nev.) 278 P. 363. 


23. See Accounts and Accounting 
1C. J. p 588; Executors and Adminis- 
trators §§ 2445-2481; Factors § 67; 
Guardian and Ward § 368 et seq; Mu- 
nicipal Corporations § 1213 et seq; 
Receivers §§ 593-606. 


24. Standard D. [quot Chicago, 


STATEMENT— 


A formal, exact, 


STATE ROAD 


de- 


[58 C.J.] 1825 


STATE OFFICER.?° 

STATE OF INTOXICATION.?1 
STATE OF MIND.?? 

STATE OF NATURE.®*? 


STATE PRISON or PENITENTIARY.?* 


“Statement of account,”?> “statement of 
2 
the account ;”*° and “statement of the labor perform- 


STATE RELIGION.*5 


STATE REPORTS.* 
STATE REVENUE.?? 
STATE ROAD.*® 


eter Re Con Vv. eeople, 217 Tle 164,170; 
75 N.E. 368; Southern Surety Co. v. 
Schmidt, 117 Oh./St. 28, 158 N.Bs 1: 


[a] “Inventory,” “list,” “sched- 
ule” distinguished.—Chicago, R. I. & 
Pa. Con Ver Beople e217, Le 64 i 
N.E. 368, 370 [quot Southern Surety 
Con Ve Schmidt, i177 Oh. St. 28, 158 
BS Aly she 


[b] “Notice” distinguishea.— 
Southern Surety Co. v. Schmidt, 117 
Ohi Site e285 ASS eNeB ly se 


25. United States vy. United States 
Fidelity & Guaranty Co., 25 F.(2d) 
500, 501. 

26. Clark v. Mechanics’ Nat. Bank, 
PL Dalya (Ne Me) 2o0 aa. 

27. Chandler Lumber Co. v. Feh- 
lau, 137 Wis. 204, 117 N.W. 1057, 1058. 


28. See Cultivation 17 C. J. p 399 
note 30 [b]. 


29. See State § 1 note 95. 

30. See States §§ 94-101. 

31. See State § 1 text and note 97. 

32. See State § 1 text and note 3. 
4 33. See State § 1 téxt and notes 5, 

34. See Prisons §§ 2, 3. See also 


Reformatories § 1 text and note 11. 


35. See State § 2 text and notes 
26, 2 

36. See Reports 54 C. J. p 678. 

37. See State § 2 text and notes 
29, 30. 


38.. See Highways § 1 text and 
notes 53-56. 


*By CARLOS M. SANDOVAL (State of Cultivation—State Road inclusive). 


